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1862,  June  24  (12  SUt  at  L.  1238). 
Treaty  with  OtUwa 
Indians 57 

1862,  July  1  (12  SUt  at  L.  432,  chap. 
110).  Internal  rev- 
enue act 828 

1862,  July  1  (12  SUt  at  L.  474,  chap. 

119).    Income  Ux  .  1013 

1862,  July  1  (12  SUt  at  L.  485,  chap. 
119/.  Legacy  tax 
073,  980,  983 

1862,  July  1  (12  SUt  at  L.  480,  chap. 
120).  Union  Pa- 
ciuc  Railroad  axt  . . 
366,  700,  784,  1045 

1862,  July  17  (12  SUt  at  L.  600,  606. 
chap.  204).  GoTeni' 
nent  of  navy 1173 
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186S,  March  3  (12  Stat  at  L.  713, 
chap.  74).  Internal 
revenue  act 828 

1863,  March  3  (12  Stat  at  L.  769, 
chap.  86).  Prize 
coses ;  deposit  of 
prize  property,  etc.     123 

1863,  March  3  (12  Stat,  at  L.  760, 
chap.  86).  Judiciary 
act 821 

1863,  March  3  (12  Stat,  at  L.  766, 
chap.  92).  Court  of 
claims 238 

1863,  Oct  2  ( 13  Stat     at     L.     667 ) . 

Treaty  with  Chip- 
pewa Indians    

51,  63,  58,  59 

1864,  April  8  (ISStot  at  L.  43,  chap. 

60).  Act  incorporat- 
ing Providence  Hos- 
pital      169 

1864,  April  19  (13  Stat  at  L.  47, 
chap.  69).  iiiuabling 
act 383 

1864,  April  29  (13  Stat  at  L.  68, 
chap.  69 ) .  Naviga- 
tion rules  and  regu- 
lations   130,  131,  244 

1864,  May  6  (13  Stat  at  L.  66,  chap. 
80).  Railway  land 
grant. 456 

1864,  May  7  (13  Stat  at  L.  693). 
Treaty  with  Chip- 
pewas 61 

1864,  June  3  (UStat  at  L.  99,  chap. 
100).  Banking  act 
123,  1005 

1864,  .Tune  30  (13SUt  at  L.  223,  285, 
chap.  173).  Legacy 
tax 974,  980-984 

1864,  June 30  (iJ  Stat  at  L.  281, 
chap.  173).  Income 
tax 1013 

1864,  June  30  (13  Stat  at  L.  306, 
chap.  174).  Prize 
proceedings ;  dis- 
tribution    of     prize 

money 

123,  321,  1173,  1174 

1864,  July  1  (13  Stat  at  L.  356,  chap. 

216).    Railway  aid.     700 

1864,  July  2  (13  Stat  at  L.  358.  chap. 
216).  Act  amending 
Union  Pacific  Rail- 
road act 1048 

1864,  Julys  (13  Stat,  at  L.  366,  chap. 
217).    Railway  land 

grant 276 

362-370,     833,    835,     837 

1866,  July  13  (14  Stat,  at  L.  140,  chap. 
184.)  Internal  rev- 
enue act 974,  981 

1866,  July  25  (14  Stat  at  L.  239,  chap. 
242.)  Railway  in- 
corporation  

360,361,366-368 

1866,  July  26  (14  Stat  at  L.  244,  chap. 

246;.     Construction 

of  certain  bridges  . .     800 

1867,  March  2    (14  Stat  at  L.  617, 


enap.  176).  Bank- 
rupt act 724 

1867,  Feb.  6  (14  Stat  at  L.  386,  chap. 

28).    Judiciary  act.     322 

1867,  Feb.  9  (14  Stat  at  L.  391,  chap. 
36).  Admission  of 
Nebraska  into  the 
Union 383,  384 

1867,  Feb.  25  (14  Stat  at  L.  409,  chap. 
77).  Military  wagon 
road  land  grant.  .368-370 

1867,  March  2  ( 14  Stat     at     L.      484, 

chap.  169).  Con- 
spiracies arising  un- 
der revenue  laws  . .  221 
1807,  March  2  (14  Stat  at  L.  617, 
chap.  176).  National 
bankrupt   act.  .1179-1182 

1868,  July  4(15  Stet  at  L.  679 ) .    Ad- 

justment of  claims 
between  United 
States    and    Mexico 

224  232 

1869,  April  10  ( 16  Stat  at  l!  46,  chap.  ' 

23).  Married  wo- 
man's act 220-222 

1870,  May  5  (16  Stat  at  L.  98,  chap. 

80).  Providing  for 
creation  of  corpora- 
tions in  District  of 
Columbia 763 

1870,  July  8  (16  Stat  at  L.  198,  chap. 
230).  Act  granting 
exclusive  right  to 
present  original  dra- 
matic composition 
111,112 

1870,  July  14  ( 16  SUt  at  L.  256,  chap. 
255).  Tariff  and  in- 
ternal   revenue    act 

1870,  July  14  ( 16  SUt.  at  l!  272,  chap.  ' 
250).    Immunity   of 
United  States  bonds 
from   state   taxation  1002. 

1870,  July  16  ( 16  Stet  at  L.  304,  chap. 

292).  Sundry  civil 
appropriation  act. .  .79, 82 

1871,  April  20  (17  Stet  at  L.  13,  chap. 

22).  Act  enforcing 
14th  Amend 376 

1871,  March  24  (17  Stet  at  L.  1.  chap. 

2 ) .  Moneys  paid  in- 
to court 124 

1872,  March   2    (Laws    1872,  p.    79). 

Revenue   bond    scrip    811 
1872,  May  29  (17  Stet  at  L.  165,  190, 
chap.    233).     Indian 
appropriation  act. . .   1071 

1872,  June  1  (17  Stat  at  L.  196,  chap. 

255 ) .    Judiciary  act    323 
1'872,  June  6  (17  Stet  at  L.  236,  chap. 

315).     Tariff  act...     416 

1873,  Feb.  7  (17  Stat  at  L.  422,  chap. 

120).  Terms  of  cir- 
cuit oourto 604 

1873,  March  3  (17  Stet  at  L.  584,  chap. 
252).     Cruelty       to 

•nimals 780 
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1874,  April  7  (18  Stat  at  L.  27,  chap. 
80).  Practice  in 
territorial  court* .  . .     879 

lb/4,  June  18  (lo  SUt  at  L.  80,  chap. 
306).  Railway  land 
grant 369,370 

1874,  June  20  (18  Stat,  at  L.  116,  chap. 

337 ) .  Government 
of  District  of  (Colum- 
bia   444,445 

1875,  Feb.  16  (18  Stat,  at  L.  316,  chap. 

77).    Judiciary    act 

321,322 

1875,  March  3  ( 18  Stat,  at  L.  470,  chap. 
137 ) .  Jurisdiction 
of     circuit     courts. 

281,  437,  633- 

635,   050,  652,    1056,  1057 

1875,  March  3    (18  Stat  at  L.  482, 

chap.      152).    Bail- 
road    right    of  way 
307,700,701 

1876,  April  21  (19  Stat  at  L.  35,  chap. 

72).  Pre-emption 
and  homestead  en- 
tries       276 

1876,  Aug.  15  (19  Stat  at  L.  169,  chap. 
287 ) .  Appropria- 
tion act 776 

1878,  Feb.  28  (20  Stat  at  L.  25,  chap. 

20).    Coinage   act..     399 

1878,  June  3  (20  Stat  at  L.  89,  chap. 
151 ) .  Timber  and 
stone  act.  1158,  1160,  1161 

1878,  June  18  (20  Stat  at  L.  144,  chap. 
262).  Awards  un- 
der Mexican    treaty 

226  228—230 

1880,  May  14  (21  Stat  at  L.  140,  chap. 
89).  Belief  of  set- 
tlers on  public  lands 
529,806,1046 

1880,  June  15  (21  Stat  at  L.  237, 
chap.  227 ) .  Home- 
stead entries  .  .  .  .276,276 

1880,  June  16  (21  Stat  at  L.  284,  chap. 
243).  Certificates 
of  indebtedness. .  .444,  446 

1880,  Not.  17    (22  Stat  at  L.  826). 

Treaty    with    China 
546,647 

1881,  March  3    (21   Stat  at  L.  605, 

cha|).  140).  Title  to 
mining  claims 867 

1881,  March  3  (21  Stat  at  L.  511,  chap. 

163).  Homestead 
claims  .  .  . .' 629 

1882,  May  6  (22  Stat  at  L.  58,  chap. 

126).  Treaty  stipu- 
lations relating  to 
Chinese 547 

1882,  Aug.  6  (22  Stat  at  L.  284,  chap. 

391).  Commanders 
inU.  S.  Navy (556 

1883,  Jan.  Id  (22  Stat  at  L.  406,  chap. 

27 ) .      Civil    service 

act 776 

1883,  March  3  (22  Stat  at  L.  488,  chap. 

121).    Tariflf  act   414,416 

1884,  May  17  (23  Stat  at  L.  24,  chap. 

53).    Civil     govern- 
ment for  Alaska  167, 1080 
48d 


1884,  July  5  (23  Stat,  at  L.  116,  chap. 
220).  Act  regulat- 
ing Chinese  immigra^ 
tion 545-647 

1884,  July  6  (  23  Stat  at  h.  123,  chap. 

227 ) .        Certificates 
of     indebtedness     444, 445 
1886,  March  3  (23  Stat  at  L.  376,  chap. 
341 ) .     Indian  appro- 
priation act 1071 

1885,  March  3    (23   Stat  at  L.  438, 

chap.  354).  Inter- 
national rules  and 
regulations  for  navi- 
gation   130, 766 

1885,  March  3  (23  Stat  at  L.  443,  chap. 

355).  Appeal  from 
territorial  supreme 
court;  jurisdictional 
amount 116, 800, 804 

1886,  July  30  (24  Stat  at  L.  170,  chap. 

818).  Extent  of  leg- 
islative power 117 

1886,  Aug.  6  (24  Stat  at  L.  310,  chap. 

929).  Biver  and 
harbor  act 1059 

1887,  Jan.  26    (24   Stat   at  L.  S68, 

chap.  48).  Rights 
and  duties  of  rail- 
road companies  ....     460 

1887,  Feb.  4  (24  Stat,  at  L.  379,  chap. 
104'*.  Act  to  regu- 
late commerce 

311,313-317 

1887,  Feb.  8  (24  Stat,  at  L.  388,  chap. 

119).     Indians  ....     486 

1887,  Feb.  8  (24  Stat,  at  L.  390,  chap. 
119).  Allotment  of 
lands  to  Indians 59 

1887,  Feb.  28  (24  Stat,  at  L.  431,  chap. 
281).  Suit  in  Dis- 
trict of  Columbia  by 
foreign  administra- 
tors      747 

1887,  March  3  (24  Stat  at  L.  605, 
chap.  359).  Judi- 
ciary act 122 

1887,  March  3  (24  Stat  at  L.  552,  chap. 
373).  Judiciary  act 
377,  660,  1052,  1056,  1057 

1887,  March  3  (24  Stat  at  L.  556,  chap. 
376).    Public    lands 


1838,  Aug.  13  (25  Stat,  at  L.  433,  chap. 
866).    Judiciary  act 
377.  650,  865,  874,   1052, 
1056,    1057,     1064,     1182 

1888,  Aug.  13  (26  Stat  at  L.  436,  chap. 

866).     Federal     re- 
ceivers   781, 898 

1889,  Feb.  25  (26  Stat  at  L.  693,  chap. 

236).  Judiciary  act 
821 

1889,  March  1  (26  Stat  at  L.  769,  ohap. 
317).  Agreement 
with  Indians Wl 

1889,  March  2  (25  Stat  at  L.  980, 
1005,  chap.  412). 
Appropriation  for 
Indian     Department    807 
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IBM,  May  £  (26  Stat,  at  L.  81,  chap. 
182).  Territory  of 
Oklahoma 804, 807 

1890,  Jon*  10  (26  Stat  at  L.  131,  chap. 
407 ) .  Customs  ad- 
mi  nistratiTe  act. ...       64 

1890,  July  2  (26  Stat  at  L.  209,  chap. 
647).  Trusts,  com- 
binations, etc 432 

1890,  Aug.  8  (26  Stat  at  L.  313,  chap. 
728).  Intoxicating 
liquors 866 

1890,  Aug.  19  (26  Stat  at  L.  320,  chap. 
802).  Navigation; 
collisions  at  sea. . . .     766 

1890,  Sept  10  (26  Stat  at  L.  426,  chap. 
907).        River     and 

harbor  act  

440,  916.  1058,  1060,  1061 

1890,  Sept  29  (26  SUt  at  L.  496,  chap. 
1040).   Forfeiture  of 

railway   lands 

361,  367,  369,  454,  456-458 

1890,  Oct  I  (26  Stat  at  L.  667,  chap. 

1244).  Tariff  act  .. 
413-416 

1891,  Feb.  24  (26  Stat  at  L.  783,  chap. 

287).  Salary  of  dis- 
trict judges  604 

1891,  March  3  (26  Stat  at  L.  826,  ohap. 
617).    Judiciary  act 

C4, 65, 

117, 261,  282, 283,  321-323, 
377,  443,  489,  631,  633,  634, 
849,  913,  1060,  1080,  1153 

1891,  March  3  (26  Stat  at  L.  851,  chap. 
538).  Indian  depre- 
dations . .  1009,  1071,  1072 

1891,  March  3  (26  Stat  at  L.  854,  chap. 
639).  Establishment 
of  court  of   private 

land    claims 

74,  76,  78,  79, 

82-84,  252,  531,  632,  692 

1891,  March  3  (26    Stat    at   L.    1094, 

chap.  561).  Timber 
culture,  title  to 
lands,  etc.  107,  644 

1S91,  March  3  (26  Stat  at  L.  1104, 
chap.  564).  Protec- 
tion of  mining  em- 
ployees    1131 

1892,Jn]ylS  (27  Stat  at  L.  88.  110, 
chap.  158).  River 
and  harbor  act 916 

1892,  Dec.  28  (27  Stat,  at  L.  409,  chap. 

14).  Act  providing 
for  investigation  of 
award  against  Mex- 
ico •. ...224 

230,    233,     234,    236-238 

1893,  Feb.  0  (27  Stat  at  L.  436,  chap. 

74).  Jurisdiction  of 
Supreme  Ck>urt 743 

1893,  March  2  (27  Stat  at  L.  631, 
chap.  196).  Rail- 
road duties  and  lia- 
bilities      190 

I89S.NOV.S  (28Stat  at    L.    6.  chap. 


12).  RelieTing  mt«- 
ing  claim  from  for- 
feiture   873,  874 

1894,  March  17  (28  Stat  at   L.  1210). 

Treaty  with  China  .     646 

1894,  May  28  (28  Stat  at  L.  82,  chap. 
83).    Rules  of  navi- 

fation 760 
tat  at  L.  96,  chap. 
119).         Incorpora- 
tion  of   Knighta   of 
Pythias 7flS 

1894,  July  18  (28  Stat  at  L.  114,  chap. 
142).  Extending 
operation  of  act 
relieving  mining 
claims  from  forfeit 
ure  878,  874 

1804,  Aug.  13  (28  Stat,  at  L.  277,  chap. 
279).  Payment  of 
legal  interest  in 
District  of  Colum- 
bia     446,  446 

1894,  Aug.  27  (28  Stat,  at  L.  609,  chap. 
349).      Revenue    act 

1894,  Dec  24  (28  Stat,  at  L.  596,  diap. ' 

8).  Bridge  over 
Mississippi   river    . .     233 

1895.  Feb.  8  (28  Stat  at  L.  646,  chap. 

64).  Navigation 
rules 136,  260 

1895,  Feb.  19  (28  Stat  at  L.  672,  chap. 

102).  Rules  of  nav- 
igation      767 

1896,  Feb.  23  (28  Stat  at  L.  680,  chap. 

127).  Act  postpon- 
ing enforcement  of 
act  of    August    19, 

1890 766 

1896,  June  1  (29  Stat  at  L.  193,  chap. 
3ito).  Married  wom- 
an's act    222 

1896,  June  10  (29  Stat     at     L.     381, 

chap.    401 ) .      Rules 

of  navigation 760 

1897,  .Tan.  15  (29  Stat  at  L.  487,  chap. 

i;.0).  Punishment  for 
murder 1162 

1897,  Jan.  20  (29  Stat  at  L.  492,  chap. 
68).  Judiciary  act 
322,  1080,  1153 

1897,  Feb.  16  (29  Stat,  at  L.  803,  chap. 
235).  Navy  officer 
appointed  and  re- 
tired   666,  667 

1897,  Feb.  19  (29  Stat  at  L.  636,  chap. 
263).  Fees  and  costo 
Circuit  Court  of  Ap- 
peals      443 

1897,  March  3  (29  Stat  at  L.  666, 
chap.  387).  Appro- 
priation act 169 

1897,  June  7  (30  Stat  at  L.  96,   chap. 

4).  Rules  of  navi- 
gation      767 

1898,  April  26  (30  Stat    at     L.    364, 

chap.   189).  Declara- 
tion of  war  between 
United    States    and 
Spain. . .  199.  333,  615,  670 
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1898,  June  13  (SOSUt  at  L.  448,  461, 

459,      chap.       448). 

War  revenue  act. . . 

826,  829, 

970,     978.     981,     982, 

995,  997.  998,  1011,  1014 
1898. July  1  (SOSUt.  at  L.  544,  chap. 

541 ) .        Bankruptcy 

act  .261,  1177,  1178. 

1181-1183,      1186.       1187 

1898.  July  8  (30  Stat,  at  L.  728,  chap. 

043).  Transfer  from 
circuit  court  to  Su- 
preme Court 662.  653 

1899,  March  3  (30  SUt.    at    L.    1004, 

1007.  chap.  413). 
Repealing  bounty 
and  prize  money 
acte 1171 

1899.  March  3  (30  Stat,     at    L.     1151. 

chap.  425).  River 
and  harbor  act 921 

1900,  Feb.  19.     Navigation;    collisions 

at  sea 757 

Revised  Statutes. 

R.  {161.    Executive  departments 850 

K.  S  319.     Commissioner    of     internal 

revenue 849 

I  441.    Secretary  of  the  Interior 1164 

i  453.    Commissioner  of  General  Land 

Office 1164 

{  563.  Jurisdiction  of  district  courts. 

376,  923,  1179 

{  613.    Terms  of  circuit  courts 504.  605 

{  629.    Judiciary 376,  865 

St  660-652.    Certificate  of  division  of 

opinion 323 

S  651.     Certificate  of  division  of  opin- 
ion  ,1060 

{  658.    Terms  of  circuit  courts 504 

{  087.    Jurisdiction  of  Supreme  Court    353 

J  088.     Writs  of  mandamus 96 

H  691,  692.    Judiciary 321. 322 

}  003.     Judiciary 323 

S  695.    Judiciary 321.322 

I  697.    Certificates  of  division  of  opin- 
ion  :323, 1060 

S  702.     Writs  of  error  and  appeals 116 

1 708.    Judiciary 238 

i  709.    Judiciary 64, 95, 218, 307, 

322,377.385, 

399.824,826,874 

S711.    Banlcruptcy 1179 

1 714.    Compensation      of      resigning 

judge 604 

I  716.     Power  to  issue  writs 96 

1 720.    Stay  of  proceedings   in   state 

court 486,635,1187 

i  721.    Laws  of  the  states  rules  of  de-. 

cision 722,1136 

1723.    Judiciary 160,381 

i  728.    Award  or  decree  of  foreign  con- 
sul      222 

1 738.    Enforcement  of   liens   against 

nonresidents 625 

1766.    Habeaa  corpus 81G 

i  768.    Judiciary 849 

S788.    United    States    marshals    and 

their  deputies 877 

1 861.    (Hal  examination  of  witnesses 

in  open  court 723 


{ 905.    Records  and  judicial  proceed- 
ings      620 

{  953.     Bill  of  exceptions 165, 106 

{  955.     Survival  of  action 1135-1139 

S  089.     Execution    against    officer    of 

revenue 381 

I  997.    Removal  of  causes 252 

S  990.     Supreme  Court ;  appeals  from 

circuit  courts. 634 

{  1007.    Judiciary  act lOyS 

J  1008.    Writs  of  error 376 

i  1012.    Appeals  from  circuit  court  to 

Supreme  Court. ....     252 

§  1014.    Arrest 877 

51342.     Articles  of  war 862 

S  1588.    Pay  of  retired  naval  officers..     057 
S  1753.     President's  power  to  regulate 
admissions    to    civil 

service 770 

{  17.54.    Preferment  of  honorably  dis- 
charged soldiers. .  . .     776 
S  1851.    Extent  of  legislative  power. . .     117 
{§  1909-1911.     Writs  of  error  and  ap- 
peals      116 

S  1979.    Deprivation  of  rights 376 

S2110.     Purchases     or     grants     from 

Indians 54 

S  2172.    Naturalization 874 

{  2262.    Pre-emption  claims. 774 

S  2264.     Preemption 1046 

i  2288.     Homestead    and    pre-emption 

settlers 805 

9  2289.     Homesteads 68 

S  2290.    Uomesteads,  mode  of  proced- 
ure      806 

{2291.     Patents  to  settlers  on  public 

lands 528, 805 

S  2297.    Homestead  claims 628 

S9  2318-2352.     Mineral  lands  and  min- 
ing resources 283 

S  2310.    Mining  claims 865 

i  2322.    Dip  and  apex  of  lodes. 282. 283. 308 
{  2324.     Management  of  mining  claim 

283.865,873 

S  2326.    Mining  claims. .  .  -. 865. 873 

S2325.    Adverse  mining  claims 279-284 

{2326.    Adverse  mining  claims 

279-284,  865,  874 

i  2332.    Mining  claim 283. 865 

i  2330.    Vested  rights  to  use  of  water 

for  mining,  etc 

283.307-309 

S  2392.    Town  site  act 1039 

i  2395.     Land  surveys 174 

{  2396.     Survey  of  public  lands 174 

SS  2460-2457.    Suspended  entries  and 

locations 1163, 1164 

S  2478.    Commissioner      of      Gieneral 

Land  .Office 1164 

}  2505.    Duties  on  imports;  free  list. .     416 

$  31G7.    Internal  revenue. 847 

{  3210.    Collections  paid  into  treasury 

daily 128 

!  3226.    Internal  revenue  act 997 

S  3593.    Public     moneys    subject     to 

draft  of  Treasurer..     129 
I  3616.    Payment  of  public  moneys  by 

marshals,  etc 124 

IS  3617, 3618.    Deposit  of  publie  moa- 

evs 123 
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{  3620.    Duty  of  dbbuning  officers. . .     123 

{  3021.    Failure  to  deposit. 123 

{  3042.    Accounts  of  postal  deposits. .     123 

i  3700.    Public  rontracte 289 

f  423.T    Navigation  rules  and  regula- 

tions. . . .  130, 133, 756, 767 
{  4386.    Transportation  of  animals. . .     781 
{  4387.    Care  of  animals  during  trans- 
portation.       781 

{ 4388.    Neglect    of    animals    during 

transportation 781 

14380.  Penalties  for  neglect  of  ani- 
mals during  trans- 
portation.       781 

S  4400.    Navigation  rules 130 

i  4412.    Navigation  rules 130 

S  4413.  Regiuations  for  steamers  pass- 
ing each  other 766, 767 

i  4631.    Distribution  of  prize  money. .  1171 

{4635.    Bounty  to  navy 1171 

9  4820.  Relation  of  soldiers  to  Sol- 
diers' Home. 221 

i  4966.    Infringement  of  copyright  of 

engravings,  etc. .  .  167, 158 
i  4066.    Violating   copyright   of   dra- 
matic    compositions 

111-114,167 

I  4970.    Injunctions  in  copyright  cases 

167 

S  4972.    Banlcruptcy 1179 

{4973.    Bankrupt<7 1179 

{  4979.    Bankruptcy. 1179 

{  4081.    Appeals  to  circuit  court 927 

(  4086.    Bankruptcy 1179 

{6117.     Debts  In  bankruptcy 724 

S5136.     National  banks 162,614 

(5139.    Shares  of  stock  in  association .     573 

{5161.    Shareholder's  liabilities 673 

{  6152.  Liabilities  of  executors  or  ad- 
ministrators holding 

stock 673,574 

{{  6197, 5193.    National  banking  act. .     884 

{{  5234-5236.    National  banks 1148 

{  5239.     National  banks 218 

{  5242.     National  banks 1148, 1150 

{5330.    Punishment  for  murder 1080 

$  53r.2.     Bigamy 1155 

{ 5440.     Conspiracies 221 

5  5508.     Conspiracy 1 160-1 162 

{  5509.     Conspiracy 1150-1152 

Alabama. 

Aot$. 
1898,  Nov.  30     Act  providing  for  city 

waterworks 93 

Code. 

{  2774.     Part  payment  as  satisfaction.   1106 

Civil  Code. 

n  4272,  4273,  4284,  4287,  4296,  4298. 

Probate  of  will 1051 

Criminal  Code,  1896. 
{{  4854, 4857, 4858.    Homicide. 1 162 

Ariaoma. 

Acta. 
lM7,lIarclil8.   (Laws  1897,  No.  71). 
Appeals  and  writs  of 
error     to     Supreme 
Court 879,883 


Revised  Statutea. 
a  817, 818,  822.    Excessive  judgmeati 

cure,  etc 118 

Revised  Statutes,  1887. 

Arts.  2161,  2162  ( {{  1, 2 ) .    Interest .  .     884 

Title  15,  chap.  20.  Jurisdiction  of  ter- 
ritorial courts  in  di- 
vorce suits 117 

Tit  34,  chap.  4.  Jurisdiction  of  terri- 
torial courts  in  di- 
vorce suits. 117 

736  ({87).    Pleading 881 

ATltawsas. 

Acts. 
1889,  March  26.    Protection  of  railway 
servants  and  employ- 
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General  Statutes,  1894. 
a  5677, 6678.    Service  of   process  on 
nonresident     defend- 
ant       626 

Callfomla. 

Acts. 

1870,  Aprils.    Ratification  of  munid- 

pal  contract .  888, 892, 896 

1872,  March  28.       Incorporation      of 

water  company 894 

1886,  March  12.  Municipal  water  sup- 
ply      968 

Co«I«  of  Civil  Procedure. 

i  386.    Survival  of  actions 1138 

{ 406.  Civil  actions ;  filing  of  com- 
plaint    1137 

{406.  Civil  actions;  issue  of  sum- 
mons   1137 

{ 416.  Civil  actions;  when  jurisdic- 
tion acquired 1137 

Civil  Code. 

i  1624.    Part  payment  as  satiafactjon.  1106 

Political  Code. 

{  3669.    Action  against  state 1142 

Ooniieotloiit. 
Constitution. 

Amend.  26.    Railway  aid 1087 

Acts. 

1884,  March  27.     Railroad    incorpora- 

tion  1017 

1885,  March  10.    Change  of  corporate 

name 1017 

Qeneral  Statutes. 

i  3461.     Eminent  domain 1087 

Laws. 
1784,  p.  131.    Taxes 989 

Delaware. 

Laws. 

1797,p.257.    Taxes 990 

District  of  Columbia. 
Revised  Statutes. 
{  727.    Married  woman's  title  to  prop- 
erty  221,222 

«8s 


Digitized  by 


Google 


ClTATIORB. 


t  728.  Married  woman's  right  to  con- 
vey property.  . .  .  221, 222 

i  729.  Married  woman's  right  to  con- 
tract  221,222 

(  730.    Married  woman's  rights.  . .  .221, 222 

Florida. 

Revised  atatutea.  189i. 
i  1413.    Publication  of  order  for  ap- 
pearance of  nonreei- 
dent  defendant.  ..  .     626 

<}eoTKla. 

Constitution. 
Art.  8,  S  !•    Free  schools 266 

Code. 

I  3736.    Part  payment  aa  satisfaction  1106 
<7od«,  1895. 

S3303.    Letters  of   administration...     744 

(3394(2603).  Notice  of  application 
for  letters  of  ad- 
ministration      744 

{{4970,4080.  Service  of  citation  on 
nonresident  defend- 
ant.       626 

nUaota. 

OonatitutUm. 
ArtO,  {{  1-6,9.    Taxation    and   spe- 
cial    assessments. . .     106 

Constitution,  1870. 

Art.  11,  {  10.    Railroad  property.  ....    460 
AoU. 

1867,  Feb.  13.  Keokuk  &  Hamilton 
Bridge  Company  in- 
corporated      300 

1872,  April  10.  Harbors  and  naviga- 
ble waters 626 

1874,  March  21.     Railroad   fences   and 

operation 868 

Revised  Statutes. 

1874,  chap.  22.     Suit  in  equity 671 

1896,  chap.  120.     Inheritance  tax  ... .   1003 
1899,  chap.  22,  {14.     Service   of   cita- 
tion on  nonresident 
defendant 526 

Iowa. 

Code,  187S. 
{ 1280.  Liabilities    of    railroad    com- 
pany  90,91 

{  1308.    Liability  of  railway  company      90 

Statutes. 
1862,  chap.  109,  {  6.        Liabilities      of 

railroad  company.. .      90 
1807,  chap.  113.    Liability  of  railway 

company 90 


Constitution. 
Art.  12,  {2.     Stockholders'    liabilities 

662,600 

<7efi«ral    Statutes,  1868. 
Chap.  23,  {  32.    Individual    liability  of 
stockholders;     mode 

of  enforcing 600 

«8k 


Statutes,  1874. 
Chap.  93,  p.  143.     Liabilities   of    rail- 
way company  to  em- 
ployees      194 

Keiitiiok7« 

Constitution. 

{{70,74.    Elections 1204 

Constitution.  1799. 
Art 3, {27.    Election  conteste.  .  ..-..  1195 

Constitution,  1891. 
{  90.    Contested  elections 1195, 1202 

Revised  Statutes,  18Si. 
Chap.  32,  art  7,  {  1,  p.  294.        Election 

contests 1199 

Statutes.  1869. 
Jan.  29.    Railroad  incorporation  .  . ..    1016 

Statutes. 

{  1635.    Election  contesU 1196, 1203 

{  1596  A.    Election  conteste.  .  .  .1195, 1203 
{  4241.    Taxation  of  omitted  property    847 

Iionisiana. 

Statutes. 
1858,  March  18.    Act     providing     for 

drainage IOC 

1861,  March  1.    Assessmente 102 

1871,  Feb.  24.    Act       providing       for 

drainage 

104,106,107-100 

1876,  Feb.  24.    Act     authorizing    city 

control    of  drainage 

work 

,„„„    ^  103,104,106-109 

1890,  chap.  106,  p.  121.    Taxation 

177,179 

Code  Praotiee,  1899. 
Art  936.    Successions 503 

Civil  Code. 
Art  2315.    Personal       liability 


for 


damages 761 

Art.  3237.    Damages 751 

Art  3640.     Prescribing      actions     on 
bills     of     exchange, 

etc 102 

Art  3644.    Prescribing    personal    ac- 
tions      102 

Art.  3547.    Statute   of    limitetions. ..     102 

Revised  Civil  Code. 

Art  040.     Succession 437 

Arte. 2622-2624.    Judicial  sales.  ....'.     437 

Ifaine. 
Revised  Statutes. 
Chap.  82,  (  45.    Part  payment  as  nt- 

isfaction 1106 

MtaylmatA, 

Laws. 
1821-22,  p.  168.    Stete  license  to  tdl 

importo. 1168 
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Hassaoltiuetta. 

Acts. 

1851,  April  30  (Acta  1861,  chap.  87, 
p.  602).  Reversal 
of  judgment  by 
■upreme  judicild 
court 713 

Statutes. 

1864,  chap.  208.     Franchise  tax. 1003 

1805,  chap.  504.  Indeterminate  sen- 
tence  714,716 

1898,  chap.  371.    Sen^nce  of   prisoner    716 

General  Statutes. 

Chap.  118,  i  44.    Insolvency 216 

Chap.  142,  S  37.     Insolvency 216 

Puhlio  Statutes. 
Chap.  187, 1 13.    Reversal     of     judg- 
ment by  supreme  ju- 
dicial court 713 

Chap.  222,  {  20.    Term  of  convict. 715 

1838,  chap.  103,  {  5.    Insolvency  . .  .  214, 215 
1882,  chap.  157,  §§  16, 17, 24, 40,  44,  46. 

Insolvency 214 

MieUsan. 

Compiled  Laws,  1897. 

Vol.  2,  p.  2107.  Corporations;  stock- 
holders      651 

Vol.  2,  p.  2200.  Corporations;  stock- 
holders      651 

Vol.  3,  pp.  3131, 3132.       Corporations ; 

stockholders,  etc  .  .    661 

Vol.  3,  p.  3187.  Corporations;  stock- 
holders, etc 651 

BoweU's  Annotated  Statutes. 

Vols.  1  &  2,  §  4094.  Corporation  stock 
deemed  personal 
property 651 

Vols.  1  ft  2,  9  4097.  Business  of  cor- 
poration      661 

Vols.  1  &  2,   {  4105.    Business  office  of 

company 651 

Vols.  1  ft  2,  S  7697.  Interest  of  stock- 
holder taken  in  exe- 
cution      651 

Vols.  1ft  2, 1  7698.  Corporation  prop- 
erty seized  on  execu- 
tion      651 

Vols.  1  ft  2,  S  7701.  Purchaser  of  judg- 
ment debtor's  share 
entitled  to  dividends    651 

Vols.  1  ft  2, 1  7993.  Attachment  pro- 
ceedings      651 

VoL  8,  H  0570-^672.  Service  of  cito- 
tion  on  absent  or 
nonresident  defend- 
ants  


Art.  2, 1  2. 


Hlnnesota. 

Constitution. 

State     jurisdiction     over 
rivers  and  lakes.  .  .. 


Constitution,  1858. 
Art.  10,  S  3.    Stockholder's    liability. 


625 


410 


341 


AeU. 

1853,  March  3  (Laws  1853,  chap.  66). 
Railroad  incorpora- 
tion   793,797-799 

1870,  Feb.  4.    Railway  aid 7»9 

1831,  March  2  (Special  Laws  1881, 
chap.  113,  p.  65). 
CJonsoIidation  of 

railroad     companies 

794  708  799 

1889,  April  24  (Laws  1889,  chap.  221 ) .  ' 
Log    booms,    scaling 
and  surveying  .  ..405-407 

Laws.  187S. 
Chap.  13.    Formation  of  corporations    405 

LatDS.  1887. 

Chap.  64.    Sunday  labor 718 

Qeneral  Statutes,  1868. 
Chap.  34,  g  1.    Formation  of  corpora- 
tions       406 

Oeneral  Statutes.  1878. 

Chap.  11,  fS  7,  38.  Tax  list  of  per- 
sonal property  .  ..706,707 

(Hiap.  11,     S    106.    Tax    on    personal 

property 707 

Chap.  63, 1 38.    Debts       against      ea- 

Ute 705 

Oeneral  Statutes,  1894. 
Chap.  11,  St  1616,  1646.    Tax  list  of 
personal       property 

706,707 

§   1023.    Tax  on  personal  property. .     707 
S  2400.    Surveyor  general   to   survey 

logs  and  timber..  .405, 408 
i  2402.    Certification  of  scale  bills  ...     407 

{2403.    Scale  bills  as  evidence 407 

Chap.  45,  S  4629.     Reference     of     tax 

claims 707 

Chap.  66, 1  6136.  Statute  of  limita- 
tions       707 

Chap.  66, 1  6142.    Limitation  of   state 

actions 707 

Chap.  66,  S  6146.        Enforcement      of 

taxes 707 

5  5918.     Shareholders' liability 573 

i  6513.    Prohibition   of   Sunday  labor    718 

Penol  Code.  1885. 
i   225.    Sunday  labor 718 

Mississippi. 

Oeneral  Statutes,  189S. 
i  3423.    Service  of  citation  on  absent 

defendant 626 

Xlissonri. 

Revised  Statutes,  1889. 
§i    5083-5080.    Nonforfeiture   of   Ufa 
insurance        policies 
.  .*.  1116,1117 

Montana. 

Code.  1895. 

i  638.     Service  of  citation  on  nonresi- 
dent defendant  ....     526 
481 
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Stvr  Jeriey. 

Acts. 
1783,  Dec.  22.  ( chap.  400 ) .    Taxes. ...      989 

Oeneral  Btatutea,  1895. 
Vol.  1,  p.  405.     Service  of   citation  on 
nonresident     defend- 
ant      525 

New  York. 

Constitution. 

Art  7, 1  7.     Forest  preserve. .  ^ 490 

Art  8,  S  r.     Corporations 497 

Laws. 
1848,Feb.  17  (Laws    1848,    chap.    40). 

Corporation  act. 70, 71, 691 
18S0,  April  2.  General  railroad  act .  497 
1853,June7  (Laws   1853,   chap.   333). 

Corporation  act ...       70 

1805,  March  31.     Railroads 497 

1860,  April  23  (Laws  1866,  chap.  838). 

Corporation  act .  ..70,71 
1807,  April  25.     Railroad  act 497 

1876,  chap.  341.     Forfeiture  of  life  in- 

surance policies. .   . .   1127 

1877,  chap.  321.     Forfeiture  of  life  in- 

surance policies.  1089, 1127 

1881,  chap.  361,  {  3.     Franchise  Ux.. . .   1003 

1885,  chap.  448.    Taxes    on    lands    of 

nonresident 790,  793 

1890,  June  7  (Laws  1890,  chap.  564). 
Funds  of  corporation 
71,497 

1892,  May  20.  Adirondack  park;  for- 
est preserve 499 

1892,  vol.  1,  chap.  399,  pp.  814,  815, 
822.  Taxable  trans- 
fers of  property 62,63 

1892,  chap.  690.     Forfeiture  of  life  in- 
surance policies. .  . . 
1090,1126,1127 

1897,  chap.  220.     Forest  preserve. ....     499 

Revised  Statutes. 

Vol.  1,  p.  389,  i  3.    Taxes  on  lands 702 

1889,  vol.  3,  chap.  18,  p.  1959.  Manu- 
facturing  companies      71 

Code  of  Civil  Procedure. 

J  440.     Service  of  citation S26 

{ 2525.    Citations     from     surrogate's 

court. S2S 

Nortli  CaroUiMb 

Code. 
1 674.    Part  payment  as  satisfaction. .  1106 

North  Dakota. 

Revised  Statutes. 
1 760S.    Habeas  corpus 125 

Ohio. 

Acts. 

1836,  March  9.  Act  authorizing  con- 
struction of  locks 
and  dams 10S8 

1894,AprU13  (91    Ohio    Laws,    135). 

Mechanics'  liens. .  . .     843 

1894,  May  18  (91  Stat.  327 ) .    Canals. .     661 

48J 


Laws. 

Vol.  82, 220,  221.     Cession  act 1059 

Revifed  Statutes. 

S§  3184, 3185.     Mechanics'  liens 843 

Oklahoma. 
Statutes,  189S. 

P.  704,  §3882.     Civil  actions 807 

P.  809,  S4156.     Issues  of  law  and  fact.     807 

P.  804.    Civil  procedure 808 

PP.  919,  920,  SS  4805,  4806.     Forcible 

entry  and  detainer. .     600 

Code  of  Civtl  Pro'iedure. 

i  127.     Real  property 806 

$  614.     Recovery  of  real  property 806 

Oregon. 

Acts. 

1808,  Oct  20.    Railway  aid 368 

Session  Laws,  1868. 

P.  3.     Railway  aid 369 

mil's  Annotated  Laws. 

!  1268.     Indictment 1080, 1081 

51270.     Indictment 1080 

Hill's    Code. 

1318.    Title  to  land 167 

S  3524.    Forcible  entry  and  detainer. .     167 

Code,  1892. 
i  57.    Service  of  citation  on  nonresi- 
dent defendant 520 

FennsylTamia. 

Constitution. 

Art  16,  §  13.     Corporations 846 

Acts. 

1782,  March  27.    Taxes 989 

1794,  April  22.     Sunday  labor 710 

1874,  June 23  [2d]  (Laws  1874,p.  271). 
Limited  partnership 
associations 843,  845 

Brightly's   Purdon's   Digest. 
Vol.  1,  p.  1088,  S  16.    Joint  stock  com- 
panies      846 

South  Carolina. 

Acts. 

1787,  March  28  ( 6  Stat.  24 ) .    Taxes. .  .     980 

1868,  Sept  15.    Railway  aid 810 

1872, March 2.     Railway  bonds..  ..  810,811 

South  Dakota. 

Compiled  Laws,  1887. 
a  7139,  7141,  7144,  7145,  7148,  7160- 
7151,  7153-7166.  Ar- 
rests     877 

Tenneiiee. 

Acts. 
1877,  March  10  (Acts   1877,   chap.   81, 
p.  44 ) .    Private  eor- 

porations 

372,  373,  1078,  1076,  1077 

Code,  1884. 
i  4639.    Part  payment  as  satisfaction.  1106 
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Texas. 
Constitution,  1845. 

Art.  7,  {  8.    Paper  currency. 681 

Code. 

Art.  1230.  Service  of  process  upon  ab- 
sent or  nonresident 
defendant. 623,524 

Art.  1234.  Defendant  required  to  ap- 
pear and  answer. . . .     524 

Art  1340.  Judgment  in  suits  for  fore- 
closure of  mortgages 
and  other  liens 624 

S  1280.    Appearance  days 524 

i  1281.    Cases   called   on   appearance 

day 624 

Code  of  Criminal  Procedure. 

Art  307.     Challenge  of  jurors 840, 841 

Art  560.  Motion  to  set  aside  indict- 
ment       841 

Art  SOI.    Special  pleas 841 

Acta. 
1860,  Feb.  14.     Treasury  warranU.  .681,  680 

1862,  Jan.  11  (Gen.  Laws  1862,  p.  38). 

Treasury  warrants. . 
681.  689 

1863,  Dec.  16  (Gen.  Laws  1863,  p.  38, 

chap.  60,  5  2).  Tax 
on  specie,  treasury 
notes,  etc 682,  689 

1870,  Aug.  13  (Acts  1870,  chap.  63,  p. 
85).  Railroad  com- 
panies indebted  to 
state 679,680,  683 

1889,  March  30  (Acts  1889,  chap.  177, 
p.  141).  Illegal 
combinations  in  re- 
straint of  trade 665 

1895,  April  30  (Acts   1895,  chap.   83). 

Trusts,  combines,  etc.    666 

Laws. 

1847-1848,   129.  chap.   95,   S§   13,   14. 

Affidavit  for  service 

by  publication 910 

Revised  Statutes,  1895. 

Tit  02.     Quarantine 355 

Art  1223.     Foreign  corporation  or  as- 
sociation;  citation..     666 
Art  1224.     Foreign  corporation ;  cita- 
tion served  upon  one 
of  firm 666 

Vtalu 

Constitution. 

Artl,S10.    Trial  by  jury 598 

Art  1,  8  13.  Proceeding  by  informa- 
tion      598 

Art  13,  S  2.     Taxation 710 

Art  13,  §10.    Taxation 710 


Vermont. 

Oeneral  Statute*,  189i. 
SS  1041,  1643.    Service  of  citation  on 
nonresident     defend- 
ants      52t 

Vlrslalib 

Code,  1897. 

i  2858.    Part  payment  as  satisfaction.  1106 
Acts. 

1840,  Alarch  5  (Acts  Assem.  1839-40, 
p.  .58,  chap.  72).  Re- 
striction upon  power 
of  county  court  to  es- 
tablish ferries 90S,  900 

1894,  March  5  (Acts  Assem.  1893-94, 
789).  Special  au- 
thority of  county 
court  to  establish 
ferry 906 

Washington. 

Acts. 
1869,  Dec.  2.    Rights  of  husband  and 

wife 567,  658 

1871,  Nov.  29.     Property  rights  of  hus- 

band  567-65P 

1873,  Nov.    14    (Laws  1873,  p.   450). 

Common    property. . 

657.560 

1875, Nov.    12    (Laws    1875,    p.    53). 

Community  property  667 
1879,  Nov.    14    (Laws    1879,    p.    77). 

Community  property 

,.656-668 

Statutes. 

1862,  p.  261.     Descent    of     property..     558 
1875,  p.  56.    Descent    of    real     prop- 
erty      658 

Bill's  Annotated  Statutes. 
Vol.  1,  {  1692.    Log  booms 441 

West  Vlrclna. 

Code,  1891. 
Chap.  01,  {(  10-13.    Allowance  of  im- 
provements in  eject- 
ment      632 

Wisconsin. 

Constitution. 
Art  0,  i  1.    State     jurisdiction     over 

rivers  and  lakes. . . .     410 

Acts. 
1866,  April  10  (Stat  1865,  chap.  466). 

Railway  aid 834 

1872,  March  25  (Stot  1872,  chap.  139) . 

Railway     aid,     with 

restrictions 834 

48k 
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|]  'RAY  W.  JONES,  Appt., 

V. 

PATRICK   MEEHAN  and  James  Meehui. 

(See  8.  C.  Reporter-a  ed.  1-82.) 

Suit  to  quiet  title — lands  derived  from  In- 
dian  chiefs-effect  of  treaty  as  grant. 

1.  A  good  title  to  parts  of  the  lands  of  an  In- 
dian tribe  mar  be  granted  to  Indlvldaals  by 
a  treaty  between  the  United  States  and  the 
tribe,  witboat  any  act  of  Congress  or  any 
patent  from  the  executive  aathorlty  of  the 
United  States,  If  sucb  Is  the  Intention  of  the 
treaty. 

X  A  treaty  with  Indians  most  be  construed, 
not  according  to  the  technical  meaning  of  Its 
words  to  learned  lawyers,  but  In  the  sense  In 
which  tbey  would  naturally  be  understood  by 
the  Indians. 

t.  The  omission  of  the  words  "any  Indian" 
from  the  prohibition  of  purchases  and  leases 
"from  any  nation  or  tribe  of  Indians,"  as 
contained  In  the  act  of  Congress  of  June  SO, 
1884,  chap.  161,  i  12,  while  the  former  stat- 
ates  bad  extended  the  prohibition  to  pur- 
chases or  leases  from  "any  Indian,"  shows  an 
Intention  of  Congress  to  remove  the  general 
restriction  upon  the  alienation  by  IndiTldnal 
Indians  of  sections  of  land  reserved  to  them  re- 
spectively by  a  treaty  with  the  United  States. 

4.  A  reservation  to  a  chief  or  other  member 
of  a  tribe  of  Indians,  of  a  specified  number  of 
sections  of  land,  whether  already  identlded  or 
to  be  surveyed  and  located  In  the  future, 
when  made  by  the  United  States  In  a  treaty 
with  the  tribe  and  as  part  of  the  considera- 
tion for  a  cession  by  the  tribe  of  a  tract  of 
country  to  the  United  States,  converts  the  re- 
served sections  Into  individual  property,  and, 
If  unaccompanied  by  words  limiting  its  effect. 
Is  equivalent  to  a  present  grant  of  a  complete 
title  In  fee  simple,  which  is  alienable  at  tbe 
pleasure  of  tbe  grantee,  unless  the  United 
States,  by  provision  of  the  treaty  or  of  an  act 
•C  Congress,  has  expressly  or  impliedly  pro- 
hibited or  restricted  its  alienation. 
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5.  A  reservation  of  Isnds  "set  apart"  by  th« 
treaty  of  October  2,  1863,  art.  9,  between  tbs 
United  States  snd  the  Chippewa  Indians, 
made  "upon  the  urgent  request  of  the  In- 
dians," tor  their  chief,  constituted  s  present 
grant  to  the  chief  of  an  alienable  title  In  fee, 
subject  only  to  the  selection  of  the  land  in 
due  form  and  to  tbe  definition  of  Its  bound- 
aries by  survey  and  patent. 

6.  An  amendment  of  the  pleadings  may  t>e  sl- 
lowed,  even  on  sppeai,  if  justice  appears  to 
require  It. 

7.  The  right  of  Inheritance  In  land  of  a  mem- 
ber of  an  Indian  tribe  whose  tribal  organiza- 
tion is  still  recognized  by  the  government  Is 
controlled  by  the  laws,  usages,  snd  customs 
of  the  tribe,  and  not  by  the  law  of  the  stats 
In  which  the  land  Is  situated,  nor  by  any  ac- 
tion of  the  Secretary  of  the  Interior. 

8.  An  affidavit  by  an  Indian,  signed  by  mark, 
in  which  he  states  that  others  besides  bimscK 
are  heirs  of  his  father  and  entitled  to  share 
with  him  in  the  estate.  Is  not  conclusive 
against  his  right  to  be  the  sole  heir,  when  the 
afQdavlt  was  procured  from  blm  by  the  In- 
dian agent,  under  direction  of  the  Secretary 
of  the  Interior,  to  show  who  were  entitled  to 
the  distribution  of  certain  rents,  and  was  evi- 
dently considered  by  him  when  he  made  It 
as  a  mere  matter  of  form,  with  which  he  was 
obliged  to  comply  In  order  to  get  any  part  of 
the  rent. 

9.  The  rights  of  lessees  of  the  beir  of  an  In- 
dian to  whom  title  to  land  was  granted  by 
an  Indian  treaty  cannot  be  devested  by  any 
subsequent  action  of  the  lessor  or  of  Congress 
or  of  the  executive  departments. 

[No.  7.] 

Argued  April  27,  28,  1898.    Decided  Oeto- 
her  SO,  1899. 

APPEAL  from  a  decree  of  the  Cirooit 
Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota  in  favor  of  tbe  plaintiffs 
in  a  suit  to  quiet  title  to  land^  ciuinied  us- 
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der  oonflicting  lease*  from  an  Indian  chief. 
Affirmed. 

See  same  case  below,  70  Fed.  Rep.  453. 

The  facts  are  stated  in  the  opinion. 

Ur.  James  A.  KelloKS  argu^  the  cause 
and  filed  a  brief  for  appellant: 

The  title  of  the  Indians  in  the  land  they 
occupy  is  the  right  of  possession  in  perpetu- 
ity, and  the  government  ai  the.  United 
States  has  the  sole  right  to  aoauire  from 
them  this  right. 

Cherokee  Sation  t.  Oeorgia,  5  Pet.  1,  8  L. 
ed.  23;  Worcester  v.  Oeorgia,  6  Pet  516,  8  ii. 
ed.  483 ;  Johnson  v.  Mcintosh,  8  Wheat  643, 
6  L.  ed.  G81 ;  Mitchel  v.  United  States,  9  Pet 
711,  0  L.  ed.  283. 

The  Indian  right  is  that  of  occupancy; 
and  a  mere  reservation  of  this  right  to  a  cer- 
tain part  within  described  boundaries  leaves 
the  right  reserved  as  it  stood  before  the  ces- 
sion. 

Oodfrejf  v.  Bcardsley,  2  McLean,  412,  Fed. 
Cas.  No.  6,407;  Wheeler  y.  Me-shing-go-nte- 
•ia,  30  Ind.  402. 

The  manner  in  which  the  dead  and  living 
chiefs  and  the  general  govenmient  have  re- 
garded this  reservation  is  of  the  utmost  im- 
portance in  determining  the  proper  oonstnio- 
tion  of  the  treaty. 

Oolemtm  v.  Grubh,  23  Pa.  393;  St.  Louie 
Oaaligkt  Co.  t.  St.  Louie,  46  Mo.  121 ;  Jack- 
ton  V.  Perrine,  36  N.  J.  L.  187;  Stone  v. 
Clark,  1  Met  378,  35  Am.  Dec.  370;  Nicker- 
son  V.  Atchison,  T.  d  S.  F.  R.  Co.  3  Mo- 
Crary,  455,  17  Fed.  Rep.  408 ;  Foster  t.  Oold- 
echmidt,  22  Blatchf.  287, 21  Fed.  Rep.  70. 

Where  a  construction  and  interpretation 
of  a  treaty  have  been  adopted  by  tJie  executive 
department,  that  construction  will  be  fol- 
lowed by  the  judicial  department  when  it  is 
not  repugnant  to  the  language  or  the  pur- 
pose of  the  treaty. 

Castro  V.  De  Uriarte,  16  Fed.  Rep.  93 ;  Lot- 
timer  v.  Poteet,  14  Pet  16,  10  L.  ed.  333; 
United  States  v.  BoUiday,  3  Wall.  407,  18 
L.  ed.  182. 

The  provision  of  article  9,  that  "there 
should  be  set  apart  a  reservation  out  of  the 
'ands  ceded,"  conveys  no  more  than  the  right 
of  occupancy  and  possession,  with  the  inti- 
mate title  retained  in  the  general  govern- 
ment. 

Beecher  v.  Wetherhy,  96  U.  8.  617,  24  L. 
ed.  440;  United  States  v.  Cooik,  19  Wall.  591, 
22  L.  ed.  210 ;  Leavenworth,  L.  <£  G.  R.  Co.  t. 
United  States,  92  U.  8.  733,  23  L.  ed.  ^4. 

It  is  simply  an  authorization  to  hold  in 
severalty. 

Johnson  v.  Mcintosh,  8  Wheat  543,  5  L. 
ed.  681. 

The  general  resolution  of  Congress  author- 
izing the  approval  of  the  Jones  lease  sup- 
plies the  basis  of  authority  for  the  action  of 
the  department  relative  thereto,  and,  at  least 
oy  implication,  forbids  any  otiier  lease. 

Smith  V.  Stevens,  10  Wall.  321,  10  L.  ed. 
933. 

The  prohibition  against  leases  or  purchases 
from  Indian  nations,  contained  in  the  act  of 
June  30,  1834,  S  12,  inhibits  purchases  from 
the  individuals  of  those  nations,  except  it 


be  with  the  consent  of  the  government  and 
under  its  supervision. 

Jackson  ea  dem.  Smith  v.  Ooodell,  20 
Johns.  193. 

Mr.  O.  K.  D»t1s  argued  the  cause  and, 
with  Messrs.  Frank  B.  Kellogg  and  C.  A.  Sev- 
erance, filed  a  brief  for  appellees: 

There  can  be  no  doubt  of  the  right  of  the 
treaty-making  power  to  alienate  portions  of 
the  national  dmnain. 

/«AiUM  r.  Mcintosh,  8  Wheat  598,  5  L. 
ed.  694;  Holdm  v.  Joy,  17  Wall.  247,  21  L. 
ed.  535. 

The  understanding  of  the  words  of  the 
treaty  by  this  unlettered  people,  rather  than 
their  critical  meaning,  should  form  the  rule 
of  construction. 

Worcester  v.  Oeorgia,  6  Pet  682,  8  L.  ed. 
608;  Choctaw  Nation  v.  United  States,  11» 
U.  S.  28,  30  L.  ed.  315,  7  Sup.  Ct  Rep.  75. 

The  term  "reservation"  was  equivalent  to 
an  absolute  grant. 

XHes  V.  Anderson,  5  How.  (Bfliss.)  366; 
Best  V.  Polk,  18  Wall.  116,  21  L.  ed.  807. 

The  Secretary  of  the  Interior  has  no  au- 
thority to  establish  a  rule  of  inheritance 
binding  on  the  courto. 

Riehardville  v.  Thorp,  28  Fed.  Rep.  62. 

Where  the  tribal  organization  was  rec- 
ognized by  the  political  department  of  the 
United  States  government,  the  descent  is 
cast,  not  under  the  state  law,  but  in  accord- 
ance  with  the  law  of  the  tribe. 

Dole  V.  Irish,  2  Barb.  639;  Broum  t. 
Steele,  23  Kao.  673. 

Land  granted  to  an  Indian  by  treaty  in 
severalty  is,  under  the  provisions  of  the  or- 
dinance of  1787  for  the  government  of  the 
Northwest  Territory,  not  subject  to  the  op- 
eration of  stete  laws. 

Wau-pe-man-gua  t.  Aldrieh,  28  Fed.  Rep. 
408. 

Congress  has  no  constitutional  power  to 
settle  or  interfere  with  the  righto  under  trea- 
ties, except  in  cases  purely  political. 

Rolden  v.  Joy,  17  Wall.  247,  21  L.  ed.  535. 

*Mr.  Justice  Chray  delivered  the  opinion  [S] 
of  the  court: 

This  was  a  bill  in  equl^,  filed  in  the  cir- 
cuit court  of  the  United  Stotes  for  the  dis- 
trict of  Minnesota  by  Patriclc  Meehan  and 
James  Meehan,  citizens  of  Wisconsin, 
against  Ray  W.  Jones,  a  citizen  of  Minne- 
sota, to  quiet  title  in  a  strip  of  land 
10  feet  wide  along  the  westerly  shore 
of  the  Red  Lake  river,  in  the  coun- 
ty of  Polk  and  stote  of  Minnesoto, 
^tending  from  the  northeasterly  inter- 
section of  the  plat  of  the  village  of  Thief 
River  Falls  with  the  shore  at  a  point  near 
the  junction  of  the  two  rivers,  and  being  • 
part  of  lot  1  in  section  34,  township  154, 
and  range  43. 

For  convenience  the  parties  will  be  desig- 
nated, throughout  this  opinion,  according  to 
their  position  in  the  court  below;  the  Mee- 
bans,  now  appellees,  as  the  plaintiffs;  and 
Jones,  now  appellant,  as  the  defendant. 

•Each  party  derived  title  under  the  "ree-  [3J 
ervation  of  six  hundred  and  forty  acres  near 
the  mouth  of  the  Thief  river  lor  the  chist 
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'  Moose  BuDKi"  in  article  9  of  the  treaty  made 
at  the  Old  Crossing  of  Red  Lake  river  in  the 
state  of  Minnesota,  on  October  2,  1863,  be- 
tween the  United  States,  by  their  commis- 
sioners, Alexander  Ramsey,  a  senator  of  the 
United  States  for  the  state  of  Minnesota, 
and  Ashley  C.  Morrill,  agent  for  the  Chippe- 
wa Indians,  of  the  one  part,  and  the  Red 
Lake  and  Pembina  bands  of  Chippewa  In- 
dians, by  their  chiefs,  headmen,  and  war- 
riors, of  the  other  part,  and  afterwards  rat- 
ified by  the  Senate,  with  amendments  as- 
sented to  by  the  Indians.  13  Stat  at  L, 
6G7-671.  The  material  provisions  of  that 
treaty  were  as  follows: 

By  article  2  those  bands  of  Chippewas 
ceded  to  the  United  States  all  their  right, 
title,  and  interest  in  a  lar^  tract  of  coun- 
try to  the  west  of  Thief  river  in  the  state  of 
Minnesota,  including  all  the  American  val- 
ley of  the  Red  River  of  the  North. 

By  article  3:  "In  consideration  of  the 
foregoing  cession,  the  United  States  agree 
to  pay  to  the  said  Red  Lake  and  Pembina 
bands  of  Chippewa  Indians  the  following 
sums,  to  wit :  Twenty  thousand  dollars  per 
annum  for  twenty  years ;  the  said  sum  to  be 
distributed  among  the  Chippewa  Indians  of 
the  said  bands  in  equal  amounts  per  capita." 

By  article  6:  "To  encourage  and  aid  the 
diiefs  of  said  bands  in  preserving  order  and 
inducing,  by  their  example  and  advice,  the 
members  of  their  respective  bands  to  adopt 
the  habits  and  pursuits  of  civilized  life, 
there  shall  be  paid  to  each  of  the  said  chiefs 
annually,  out  of  the  annuities  of  the  said 
bands,  a  sum  not  exceeding  one  hundred  and 
fifty  dollars,  to  be  determined  by  their 
agents  according  to  their  respective  merits. 
And  for  the  better  promotion  of  the  above 
objects,  a  further  sum  of  five  hundred  dol- 
lars shaH  be  paid  at  the  first  payment  to 
each  of  the  said  chiefs  to  enable  him  to  build 
for  himself  a  house." 

By  article  8 :  "In  further  consideration  of 
the  foregoing  cession,  it  is  hereby  agreed 
that  the  United  States  shall  grant  to  each 
male  adult  half-breed  or  mixed  blood  who  is 
[4]  related  *by  blood  to  the  said  Chippewas  of 
the  said  Red  Lake  or  Pembina  bands,  who 
has  adopted  the  habits  and  customs  of  civ- 
ilized life,  and  who  is  a  citizen  of  the  United 
States,  a  homestead  of  one  hundred  and 
sixty  acres  of  land,  to  be  selected  at  his  op- 
tion, within  the  limits  of  the  tract  of  coun- 
try hereby  ceded  to  the  United  States,  on 
any  land  not  previously  occupied  by  actual 
settlers  or  covered  by  prior  grants,  the 
boundaries  thereof  to  be  adjusted  in  con- 
formity with  the  lines  of  the  official  surveys 
when  the  same  shall  be  made,  and  with  the 
laws  and  regulations  of  the  United  States 
affecting  the  location  and  entry  of  the 
same." 

By  one  of  the  amendments  made  by  the 
Senate,  with  the  assent  of  the  Indians,  there 
was  inserted  at  the  end  of  article  8  the  fol- 
lowing: "Provided,  that  no  scrip  shall  be  is- 
med  under  the  provisions  of  this  article,^  and 
ao  assignments  shall  be  made  of  any  right, 
title,  or  interast  at  law  or  in  equity  until  a 
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patent  shall  issue,  and  no  patent  shall  be  !•• 
sued  until  due  proof  of  five  years'  actual  res- 
idence and  cultivation,  as  required  by  the 
act  entitled  'An  Act  to  Secure  Homesteads 
on  the  Public  Domain.' " 

By  article  9  of  the  treaty:  "Upon  the 
urgent  request  of  the  Indians,  parties  to  this 
treaty,  there  shall  be  set  apart  from  the 
tract  hereby  ceded  a  reservation  of  six  hun- 
dred  and  forty  acres  near  the  mouth  of  Thief 
river  for  the  chief  Moose  Bung,  and  a  like 
reservation  of  six  hundred  and  forty  acres 
for  the  chief  Red  Bear  on  the  north  side  of 
Pembina  river." 

Moose  Dung  or  Monsimoh  was  one  of  the 
principal  chiefs  of  the  Red  Lake  band  of 
Chippewa  Indians,  and  his  name  was  the 
first  of  the  Indian  signatures  to  the  treaty, 
all  of  which  were  by  marks  only. 

The  plaintiffs,  against  the  defendant's  ob- 
jection, introduced  in  evidence  certified 
copies  of  extracts  from  the  journal  of  the 
proceedings  at  the  negotiation  of  the  treaty, 
annexed  to  the  report  made  by  Mr.  Ramsey 
to  the  Commissioner  of  Indian  Affairs  in  Oc- 
tober, 1863.  That  journal  stated  that 
"Moose  Dung,  who  was  really  the  most  in- 
fluential of  all  the  chiefs,  stood  at  the  head 
of  a  party  embracing  the  large  majority  of 
all  the  bands  who  were  favorable  to  and 
even  anxious'  for  *a  treaty."  It  also  showed  [5] 
that  part  of  the  discussion  was  as  follows: 
Moose  Dung  said:  "I  have  taken  the  mouth 
of  Thieving  river  as  my  inheritance.  I  do 
not  ask  the  chiefs  here  where  I  shall  go.  I 
make  my  home  there.  I  wanted  it  for  a 
reservation  for  myself.  ...  I  used  to  think 
that  this  was  the  proper  place  for  me  to 
settle;  that  it  would  be  an  inheritance  for 
my  children — ^where  all  my  children  could 
have  enough  to  live  on  in  the  future."  Mr. 
Rama^  answered,  "Tell  him  I  don't  care 
anything  about  the  mouth  of  Thieving  river. 
He  can  have  it  if  he  wants  it."  Moose  Dung 
replied,  "I  accept  of  the  propoeition,  because 
I  see  that  I  am  going  to  be  raised  from 
want  to  riches, — to  be  raised  to  the  level  of 
the  white  man.  .  .  .  You  and  the  gov- 
ernment have  used  every  exertion  for  a  great 
many  years  to  bring  about  a  treaty.  )  do 
not  want  you  to  exert  yourselves  in  vain.  I 
now  give  up  the  tract  of  country."  Tba 
journal  further  stated  that  "at  the  end  of  a 
session  of  three  and  a  half  hours'  duration 
Moose  Dung,  who  has  stood  for  an  hour 
weighing  and  deliberating  on  every  separate 
provision  of  this  treaty,  asking  for  this  ex- 
planation and  that  modification,  appearing 
to  labor  under  a  serious  sense  of  the  great 
responsibility  he  was  taking,  at  last  touched 
the  pen  which  was  to  affix  his  vicarious  sign- 
manual  to  the  treaty,"  and  the  other  chiefs 
followed  his  example. 

The  plaintiffs  also,  against  the  like  objec- 
tion, introduced  testimony  of  the  secretary 
of  the  commission,  of  the  official  interpreter 
and  of  other  persons,  Indians  as  well  as 
white  persons,  who  were  present  at  the  ne- 
gotiation of  the  treaty,  to  the  same  effect. 

Moose  Dung  selected  as  his  reservation, 
under  the  ninth  article  of  the  treaty,  six 
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hundred  and  forty  acres,  a  part  of  which 
was  lot  I  in  section  34,  including  the  strip 
now  in  controversy;  and  he  lived  on  that 
land  at  the  mouth  of  Thief  river,  and  made 
it  his  home,  and  had  a  log  house,  a  garden, 
and  a  fish  trap  there.  He  died  in  1872,  before 
the  lands  were  surveyed,  and  was  succeeded 
as  chief  by  his  eldest  son,  who  had  been  born 
at  Red  Lake  in  1828,  and  who  was  known 
to  the  whites  by  the  same  name  of  Moose 
Dung  or  Monsimoh,  and  to  the  Indians  as 
Mayskokonoyay,  meaning  "The  one  that 
£6]  wears  the  'red  robes;"  and,  ever  since  the 
making  of  the  treaty,  his  father  and  himself, 
in  succession,  sustained  tribal  relations  with 
the  Ked  Lake  band  of  Chippewa  Indians, 
and  that  band  continued  to  be  recognized  as 
an  Indian  tribe  by  the  government  of  the 
United  States. 

On  June  27,  1879,  the  United  States  In- 
dian agent  at  White  Earth,  Minnesota,  wrote 
to  the  Commissioner  of  Indian  Affairs  at 
Washington  that  Moose  Dung  the  younger, 
the  only  surviving  son  of  Moose  Dung  named 
in  the  treaty,  requested  that  the  land  select- 
ed by  his  father  might  be  set  aside  for  liis 
benefit.  On  July  25,  1870,  the  Commission- 
er of  Indian  Affairs  answered  that  Moose 
Dung  the  younger  should  at  once  locate  the 
desired  lands  in  accordance  with  the  descrip- 
tion in  the  treaty;  and  that  it  must  be 
shown  to  the  satisfaction  of  the  Office  of  In- 
dian Affairs  that  his  father  left  no  other 
children.  On  September  10,  1879,  the  agent 
replied  that  "the  heirs  of  Moose  Dung"  had 
selected  the  lands  (describing  them  particu- 
larly) that  had  been  selected  by  the  elder 
Moose  Dung  before  his  death.  On  Septem- 
ber 30,  1879,  the  Secretary  of  the  Interior, 
on  the  recommendation  of  the  Commissioner 
of  Indian  Affairs,  approved  "the  selection 
made  by  the  heirs  of  Moose  Dung,"  and  di- 
rected tii«  Commissioner  of  the  Gteneral  Land 
Office  to  "take  the  necessary  steps  for 
the  protection  of  the  said  lands  so  reserved 
for  the  benefit  of  those  entitled,  as  contem- 
plated by  the  treaty  stipulations;"  and  they 
were  thereupon  set  apart  accordingly,  and 
were  designated  on  all  government  maps  as 
"Mooee  Dung's  reservation." 

From  the  time  of  this  selection  Moose 
Dang  the  younger  lived  upon,  exercised 
-dominion  over,  and  claimed  to  own,  the  land 
so  selected,  and  cultivated  part  of  it,  leased 
othM-  parta  of  it  for  pasturage,  and  sold 
aand  cff  it. 

On  November  7,  1891,  Moose  Dung  the 
younger,  describing  himself  as  "Moose  Dung, 
of  Thief  Siver  Falls,  Polk  county,  Minnesota," 
made  a  le«.<ie  to  the  plaintiffs,  for  ten  years, 
»t  an  annuU  rent  of  twenty-five  dollars,  of 
this  strip  of  land  and  all  shore  righta  for 
storing  logs,  erecting  piles  and  booms,  and 
for  all  purposes  connected  with  lumbering; 
and  he  affixed  vo  it  his  mark  and  seal;  and 
|T]  acknowledged  it  before  a  notary  public,  *after 
ito  contents  had  Vieen  fully  explained  to  him 
through  an  interpreter.  On  November  10, 
1891,  this  lease  was  recorded  in  the  registry 
of  deeds  for  the  county.  The  plaintiffs  ao- 
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cepted  the  lease,  and  paid  th«  rent  according 
to  its  terms;  and  in  1892  they  erected  a  large 
saw  mill  on  the  bank  of  Thief  river,  a  short 
distance  below  the  strip  leased,  and  entered 
upon  this  strip,  drove  piles  and  strung 
booms  in  the  river  opposite,  and  stored  logs 
there,  and  thenceforth  used  the  strip  as  ons 
shore  of  the  mill-pond  appurtenant  to  their 
saw  mill. 

The  land  selected  by  Moose  Dung  was  near 
the  village  of  Thief  River  Falls,  which,  when 
this  lease  was  made,  oomtained  some  fifty  in- 
habitanta  and  had  no  railroad  and  no  im- 
portant industry,  and  land  there  was  of  lit- 
tle value.  But  in  1892,  after  the  erection  of 
the  plaintiffs'  saw  mill,  the  Oreat  Northern 
Railway  Company  built  a  railroad  to  the  vil- 
lage, a  large  settlement  sprang  up  there,  and 
the  land  increased  in  value. 

On  July  20,  1894,  Moose  Dung  the  young- 
er, describing  himself  as  "Monsimoh  (com- 
monly called  Moose  Dung),  heir  and  succes- 
sor of  his  father  Monsimoh  (also  commonly 
called  Moose  Dung),"  made  a  lease  of  the 
whole  of  lot  1  in  section  34,  and  of  all  appur- 
tenances and  riparian  righto  thereto  belonj;- 
ing,  for  twenty  years,  to  the  defendant,  at 
an  annual  rent  of  two  hundred  dollars;  and 
on  July  23,  1894,  this  lease  was  recorded  in 
the  registry  of  deeds.  The  defendant  at 
the  time  of  obtaining  this  lease  knew  of  the 
prior  lease  and  possession  of  the  plaintiffs. 
On  August  4,  1894,  Congress  passed  a  joint 
resolution  authorizing  the  Secretary  of  the 
Interior  "to  approve,  if  in  his  discretion  he 
deems  the  same  proper  and  advisable,  and 
upon  such  terms  as  he  may  impose,"  this 
lease  to  the  defendant.  28  Stat,  at  L.  1018. 
On  December  27,  1894,  the  Secretary  of  the 
Interior  approved  this  lease,  upon  condition 
(to  which  both  the  lessor  and  the  lessee  as- 
sented) that  the  annual  rent  should  be  four 
hundred  dollars,  and  "be  paid  to  the  agent 
in  charge  of  the  Chippewa  Indians  in  Minne- 
sota, and  by  him  paid  to  the  parties  found 
to  be  entitled  thereto  by  this  Department," 
and  should  be  readjusted  every  five  years, 
and  "the  said  premises,  nor  any  part  there- 
of, shall  not  be  sublet  'without  the  written  [8] 
consent  of  the  lessor,  his  heirs  or  assigns,  and 
the  approval  of  the  Secretary  of  the  Inte- 
rior." 

The  circuit  court  held  that  the  reservation 
in  the  treaty  to  the  elder  Moose  Dung  was 
in  the  nature  of  a  grant  of  title  to  him, 
burdened  with  no  restriction  or  condition 
save  that  of  selection  and  identification; 
that  upon  the  selection  and  location  the  title 
in  the  selected  lands  vested  in  Mooee  Dung 
the  younger  as  his  eldest  son  and  successor;  - 
that  the  latter's  lease  oi  November  9,  1891, 
to  the  plaintiffs  was  a  valid  and  subsisting 
lease  of  the  strip  in  controversy,  and  needed 
no  approval  by  the  Secretary  of  the  Interior ; 
tha;t  the  lease  made  on  July  20,  1894,  to  the 
defendant,  and  approved  by  the  Secretary  of 
the  Interior,  was  subordinate  to  the  lease  to 
the  plaintiffs,  and,  as  against  them,  conveyed 
no  right  to  the  occupancy  or  use  of  the  strip; 
and  that  the  plaintiffs  were  entitled  to  haw 
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tka  rights  and  privileges  under  the  earlier 
lease  vested  and  quietM  in  them  as  against 
the  claims  of  the  defendant.  70  Fed.  Rep. 
453.     The  defendant  appealed  to  this  court. 

Th«  fundamental  question  in  the  case  is, 
What  was  the  nature  of  the  title  which  the 
elder  chief  Moose  Dung  took  under  the 
treaty  of  October  2,  1863,  between  the  United 
States  and  the  Bed  Lake  and  Pembina  bands 
of  Chippewa  Indians?  Was  it  a  mere  right 
of  occupancy,  with  no  power  to  convey  the 
land  except  to  the  United  States,  or  by  their 
consent?  Or  was  it  substantially  a  title  in 
fee  simple  with  full  power  of  alienation? 

Undoubtedly,  the  right  of  the  Indian  na- 
tions or  tribes  to  their  lands  within  the 
United  States  was  a  right  of  possession  or 
occupancy  only;  the  ultimate  title  in  fee  in 
those  lands  was  in  the  United  States;  and 
the  Indian  title  could  not  be  conveyed  by  the 
Indians  to  anyone  but  the  United  States, 
without  th*  consent  of  the  United  States. 
Johnson  v.  Mcintosh,  8  Wheat.  543,  5  L.  ed. 
681 ;  Cherokee  Hation  v.  Georgia,  5  Pet  1, 
17,  8  L.  ed.  25,  31 ;  Worcester  v.  Georgia,  tj 
Pet.  5  lb,  544,  8  L.  ed.  483,  495;  Doe,  Mann, 
v.  Wilson,  23  How.  457,  463,  16  L.  ed.  684; 
United  States  v.  Cook,  19  Wall.  591,  22  L. 
ed.  210;  United  States  v.  Kagama,  118  U.  S. 
375,  381,  30  L.  ed.  228,  230,  6  Sup.  Ct.  Rep. 
1109;  Buttz  V.  Northern  P.  R.  Co.  119  U.  S. 
55,  67, 30  L.  ed.  330,  335,  7  Sup.  Ct  Rep.  100. 
In  the  leading  case  of  Johnson  v.  Mcintosh 
(1823)  it  was  therefore  held  that  grants  of 
(9]lands  'northwest  of  the  river  Ohio,  made  in 
1773  and  1775  by  the  chiefs  of  certain  Indian 
tribes  constituting  the  Illinois  and  the 
Piukeshaw  nations,  to  private  individuals, 
conveyed  no  title  which  could  be  recognized 
in  the  courts  of  the  United  States ;  and  Chief 
Justice  Marshall,  in  delivering  judgment, 
said:  "The  usual  mode  adopted  by  the  In- 
dians for  granting  lands  to  individuals  has 
been  to  reserve  them  in  a  treaty,  or  to  grant 
them  under  the  sanction  of  the  commission- 
ers with  whom  the  treaty  was  negotiated." 
8  Wheat  608,  5  L.  ed.  694 

Accordingly,  by  several  early  treaties  be- 
tween the  United  States  of  the  one  part,  and 
the  Chippewas  and  other  Indian  nations  of 
the  other  part,  the  said  Indian  nations  ac- 
knowledged ihemselves  to  be  under  the  pro- 
tection of  the  United  States,  and  of  no  other 
sovereign  whatever;  the  United  States  relin- 
quished and  quitclaimed  to  the  said  nations 
respectively  all  the  lands  lying  within  cer- 
tain limits,  to  live  and  hunt  upon,  and  other- 
wise occupy  as  they  saw  fit;  but  the  said  na- 
tions, or  either  of  them,  were  not  to  be  at 
liberty  to  dispose  of  those  lands,  except  to 
the  United  States.  Treaties  of  January  21, 
1785.  art  2;  January  9,  1789,  art  3;  Au- 
gust 3,  1795,  arts.  4,  5;  7  Stet  at  L.  16,  29, 
52. 

Soon  after  the  adoption  of  the  Constitu- 
tion, the  same  doctrine  was  repeatedly  recog- 
nized and  enforced  by  Congress  in  temporary 
acts  regulating  trade  and  intercourse  with 
th«  Indian  tribes.  By  the  act  of  July  22, 
1790,  chap.  83,  {  4,  it  was  "enacted  and  de- 
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dared  that  no  sale  of  lands  made  by  any  In- 
dians, or  any  nation  or  tribe  of  Indians, 
within  the  United  States,  shall  be  valid  to 
any  person  or  persons,  or  to  any  state, 
whether  having  the  right  of  pre-emption  to 
such  lands  or  not,  unless  the  same  shall  be 
made  and  duly  executed  at  some  public  treaty 
held  under  the  authority  of  the  United 
SUtes."  I  Stat  at  L.  138.  In  the  act  of 
March  1,  1793,  chap.  19,  {  8,  the  correspond- 
ing provision  was  that  "no  purchase  or 
grant  of  lands,  or  of  any  title  or  claim  there- 
to, from  any  Indians,  or  nation  or  tribe  of 
Indians,  within  the  bounds  of  the  United 
States,  shall  be  of  any  validity,  in  law  or 
equity,  unless  the  same  be  made  by  a  treaty 
or  convention  entered  into  pursuant  to  the 
Constitution."  1  Stat  at  L.  330.  In  the 
acts  of  May  10,  1796,  chap.  30,  *§  12,  and  [1«] 
March  3,  1799,  chap.  46,  $  12,  this  provision 
was  re-enacted,  substituting  for  the  words 
"purchase  or  grant"  the  words  "purchase, 
grant,  lease,  or  other  conveyance,"  and  for 
the  words  "any  Indians,"  in  the  plural,  the 
words  "any  Indian,"  in  the  singular,  so  as 
to  read:  "No  purchase,  grant,  lease,  or 
other  conveyance  of  lands,  or  of  any  title  or 
claim  thereto,  from  any  Indian,  or  nation  or 
tribe  of  Indians,  within  the  bounds  of  the 
United  States,  shall  be  of  any  validity,  in 
law  or  equity,  unless  the  same  be  made  by 
treaty,  or  convention  entered  into  pursuant 
to  the  Constitution."  1  SUt.  at  h.  472, 
746.  And  this  language  of  the  temporary 
acts  of  1796  and  1799  was  repeated  in  the 
first  permanent  enactment  upon  the  subject, 
being  the  act  of  March  30,  1802,  chap.  13. 
S  12.    2  Stat,  at  L.  143. 

It  is  well  settled  that  a  good  title  to  parts 
of  the  lands  of  an  Indian  tribe  may  be 
granted  to  individuals  by  a  treaty  between 
the  United  States  and  the  tribe,  without  any 
act  of  Congress,  or  any  patent  from  the  exec- 
utive authority  of  the  United  States.  John- 
son V.  Mcintosh,  8  Wheat  above  cited ;  if tt- 
chel  V.  United  States,  9  Pet.  711,  748,  9  L. 
ed.  283,  296;  Doe,  Oodfrey,  v.  Beardsley,  2 
McLean,  417,  418;  United  States  v.  Brooks, 
10  How.  442.  460,  13  L.  ed.  489,  496;  Doe, 
Mann,  v.  WiUon,  23  How.  457,  463.  16  L.  ed. 
584 ;  Crews  v.  Burcham,  1  Black,  366,  17  L. 
ed.  01;  Bolden  v.  Joy,  17  Wall.  211,  247,  21 
L.  ed.  623,  535;  Best  v.  Polk,  18  Wall.  112, 
110,  21  L.  ed.  805.  807 ;  New  York  Indians  t. 
United  States,  170  U.  S.  1,  42  L.  ed.  927,  18 
Sup.  Ct.  Rep.  531.  The  question  in  every 
case  is  whether  the  terms  of  the  treaty  are 
such  as  to  manifest  the  intention  of  the  par- 
ties to  make  a  present  grant  to  the  persons 
named. 

The  Indian  tribes  within  the  limits  of  th« 
United  States  are  not  foreign  nations; 
though  distinct  political  communities,  they 
are  in  a  dependent  condition ;  and  Chief  Jus- 
tice Marshall's  description,  that  "they  are  in 
a  state  of  pupilage,"  and  "their  relation  to 
the  United  States  resembles  that  of  a  ward 
to  his  guardian,"  has  become  more  and  more 
appropriate  as  they  have  grown  less  power- 
ful and  more  dependent.  Cherokee  Nation 
V.  Georgia,  5  Pet.  1,  17,  8  L.  ed.  25,  31;  Elk 
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T.  Wilkins,  112  U.  S.  04,  99,  28  L.  ed.  643, 
645,  6  Sup.  Ct.  Rep.  41 ;  United  States  v. 
Kaqama,  118  U.  S.  376,  382,  384,  30  L.  ed. 
228,230,  231,  0  Sup.  Ct.  Rep.  1109;  Ste- 
phens V.  Cherokee  Nation,  174  U.  S.  445, 484, 
43  L.  ed.  1041,  1055, 19  Sup.  Ct.  Rep.  722. 
In  construing    any    treaty    between    the 

[11]  United  States  and  an  'Indian  tribe,  it  must 
always  (as  was  pointed  out  by  the  counsel 
for  the  appellees)  be  borne  in  mind  that  the 
negotiations  for  the  treaty  are  conducted,  on 
the  part  of  the  United  States,  an  enlightened 
and  powerful  nation,  by  representatives 
skilled  in  diplomacy,  masters  of  a  written 
language,  understanding  the  modes  and  forms 
of  creating  the  various  technical  estates 
known  to  their  law,  and  assisted  by  an  in- 
terpreter employed  by  .themselves ;  that  the 
treaty  is  draAvn  up  by  them  and  in  their  own 
language;  that  the  Indians,  on  the  other 
hand,  are  a  weak  and  dependent  people,  who 
have  no  written  languaige  and  are  wholly  un- 
familiar with  all  the  forms  of  legal  expres- 
sion, and  whose  only  knowledge  of  the  terms 
in  which  the  treaty  is  framed  is  that  im- 
parted to  them  by  the  interpreter  employed 
by  the  United  States;  and  that  the  treaty 
must  therefore  be  construed,  not  according 
to  the  technical  meaning  of  ita  words  to 
learned  lawyers,  but  in  uie  sense  in  which 
they  would  naturally  be  understood  by  the 
Indians.  Worcester  v.  Georgia,  G  Pet.  516, 
8  L.  ed.  483;  The  Kansas  Indians,  6  WkU. 
737,  760,  stib  nam.  Blue  Jacket  v.  Johnson 
County Comrs.  18  L.  ed.667 ,Wan-Zop-E-Ahv. 
Miami  County  Comrs.  18  L.  ed.  674 ;  Ohootav) 
Nation  v.  United  States,  110  U.  8.  1,  27,  28, 
30  L.  ed.  306.  314,  315,  7  Sup.  Ct  Rep.  75.  In 
the  leading  case  of  Worcester  v.  Georgia 
(1832)  Chief  Justice  Marshall,  speaking  of 
article  4  of  the  treaty  of  Hopewell  of  Kovem- 
'  ber  28,  1785,  between  the  United  States  and 

the  Cherokee  Indians,  which  defined  "the 
boundary  allotted  to  the  Cherokees  for  their 
hunting  grounds,  between  the  said  Indians 
and  the  citizens  of  the  United  States"  (7 
Stat,  at  L.  10 ) ,  said :  "There  is  the  more  rea- 
son for  supposing  that  the  Cherokee  chiefs 
were  not  very  critical  judges  of  the  lui- 
guage,  from  the  fact  that  everyone  makes 
his  mark;  no  chief  was  capable  of  signing 
his  name.  It  is  probable  the  treaty  was  in- 
terpreted to  them."  "Is  it  reasonable  to  sup- 
pose that  the  Indians,  who  could  not  write, 
and  most  probably  could  not  read,  who  cer- 
tainly were  not  critical  judges  of  our  lan- 
guage, should  distinguish  the  word  'allotted' 
from  the  words  'marked  outT'  "  6  Pet.  661, 
652,  8  L.  ed.  497,  498.  And  Mr.  Justice  Mc- 
Lean, concurring,  said:  "The  language 
used  in  treaties  with  the  Indians  should 
never  be  construed  to  their  prejudice."  "To 
contend  that  the  word  'allotted,'  in  reference 
to  the  lands  guaranteed  to  the  Indians  in 
certain  treaties,  ihdicates  a  favor  conferred, 

£18]  rather  than  a  right  acknowledged,  'would,  it 
would  seem  to  me,  do  injustice  to  the  under- 
standing of  the  parties.  How  the  words  of 
the  treaty  were  understood  by  this  unlet- 
tered people,  rather  than  their  critical  mean- 


ing, should  form  the  rule  of  construction."  C 
Pet.  582.  8  li.  ed.  608. 

The  defendant's  counsel  at  the  argument 
relied  on  an  opinion  given  by  Chief  Justice 
Taney,  when  Attorney  General,  under  th« 
following  circumstances:  By  the  treaty 
made  at  Camp  Tippecanoe  in  the  state  of 
Illinois  on  October  20,  1832,  between  the 
United  States  and  the  Pottawatomie  tribe 
of  Indians  of  the  Prairie  and  Kankaukes 
(while  the  act  of  March  30,  IS02,  chap.  13, 
was  in  force),  that  tribe  ceded  a  large  tract 
of  land  in  Illinois  to  the  United  States,  and 
it  was  provided  that  "from  the  cession  afore- 
said the  following  tracts  shall  be  reserved,  to 
wit,"  a  certain  number  of  sections  to  each 
of  particular  Indians  named.  7  Stat,  at  L. 
378.  On  SepUmber  20,  1833,  Attorney  Qen- 
eral  Taney  gave  an  opinion  to  the  Secretary 
of  War  that  "these  reservations  are  excepted 
out  of  the  grant  made  by  the  treaty,  and  did 
not  therefore  pass  by  it;  consequently,  the 
title  remains  as  it  was  before  the  treaty; 
that  is  to  say,  the  lands  reserved  are  still 
held  under  the  original  Indian  title;"  and 
therefore  "the  Indian  occupants  cannot  con- 
vey them  to  individuals,  and  no  valid  cession 
can  be  made  of  their  interest  but  to  the 
United  States."    2  Ops.  Atty.  Gen.  687. 

But  within  a  year  after  that  opinion  was 
given,  and  perhaps  in  consequence  thereof. 
Congress  in  framing  a  new  act  regulating 
trade  and  intercourse  with  the  Indian  tribes, 
omitted  the  prohibition,  contained  in  former 
statutes,  of  purchases  or  leases  from  "any  In- 
dian," and  put  the  provision  invalidating  In- 
dian conveyances  in  this  altered  form :  "No 
purchase,  grant,  lease,  or  other  conveyance  of 
lands,  or  of  any  title  or  claim  thereto,  from 
any  Indian  nation  or  tribe  of  Indians,  shall 
be  of  any  validity,  in  law  or  equity,  unless 
the  same  be  made  by  treaty  or  convention 
entered  into  pursuant  to  the  Constitution." 
Act  of  June  30,  1834,  chap.  161,  i  12  (4 
Stat  at  L.  730).  The  declaration,  retained 
in  this  act,  of  the  invalidity  of  purchases  and 
leases  "from  any  nation  or  tribe  of 'Indians,"  [IS] 
might  include  a  purchase  or  lease  from  any 
Inoaan  acting  by  authority  derived  from  his 
tribe  only.  Johnson  v.  Mcintosh,  8  .Wheat 
643,  603,  6  L.  ed.  681,  693 ;  Smith  v.  Stevens, 
10  Wall.  321,  323,  10  L.  ed.  933;  ChodeU  v. 
Jaekson,  Smith,  20  Johns.  093,  723,  11  Am. 
Dec.  361.  But  the  inference  appears  to  iu 
to  be  irresistible  that  Congress  did  not  in* 
lend  that  there  should  thenceforth  be  any 
general  restriction  upon  the  alienation  by 
individual  Indians  of  sections  of  land  re- 
served to  them  respectively  by  a  treaty  with 
the  United  States.  And  this  view  is  oon- 
Armed  by  the  re-enactment  of  the  provision, 
in  the  very  words  of  the  act  of  1834,  In 
§  2116  of  the  Revised  Statutes,  and  by  the 
course  of  decision  in  this  court  in  a  series  of 
opinions  which  may  conveniently  be  consid* 
ered  in  their  chronological  order. 

The  supplementary  articles  of  September 
28,  1830,  to  the  treaty  of  Dancing  Rabbit 
Creek  of  September  27,  1830,  between  the 
United  States  and  the  Choctaw  Nation  of  In- 
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dians,  making  provision  for  "various  Choc- 
taw persons,"  used,  as  synonymous  expres- 
sions, the  phrases  "shall  be  entitled  to  a  res- 
«rvation  of,"  "is  allowed  a  reservation  of," 
"there  shall  be  granted,"  "  there  is  given," 
or  "is  granted,"  sections  of  land,  eil£er  in- 
cluding the  present  residence  and  improve- 
ment of  such  persons,  or  to  be  located  on  any 
unimproved  and  unoccupied  land.  7  Stat, 
at  L.  340.  In  Oainea  v.  Nicholson  (1850) 
9  How.  3S6,  13  Lu  ed.  172,  Mr.  Justice  Nel- 
son, in  delivering  the  opinion  of  the  court, 
did  say  of  such  a  reservation:  "It  was  so 
much  car\'ed  out  of  the  territory  ceded,  and 
remained  to  the  Indian  occupant,  as  he  had 
never  parted  with  it.  He  holds,  strictly 
speaking,  not  under  the  treaty  of  cession,  but 
under  his  original  title  confirmed  by  the  gov- 
ernment in  i£e  act  of  agreeing  to  the  reser- 
vation." 9  How.  365,  13  L.  ed.  176.  But 
that  treaty  was  made  before  the  act  of  Ck>n- 
grees  of  1834;  the  only  question  in  the  case 
was  of  the  effect  of  the  reservation  as  against 
a  previous  grant  of  land  by  Congress  to  a 
state  for  the  support  of  schools;  the  court 
had  no  occasion  to  define,  and  did  not  under- 
take to  define,  the  exact  nature  of  the  title 
granted  or  confirmed  by  the  treaty;  and  the 
suggestion,  in  accordance  with  Attorney 
General  Taney's  opinion,  above  cited,  that  the 
treaty  rather  confirmed  the  Indian  rightthan 
[14]  granted  a  new  *title,can  hardlv  be  reconciled 
with  the  later  judgments  of  t^e  court,  to  be 
presently  considered,  one  of  which  was  de- 
livered by  the  same  learned  judge.  Oreics 
V.  Burcham,  1  Black,  362,  17  L.  ed.  91. 

In  concluding  the  treaty  of  July  1,  1836, 
between  the  United  States  and  the  Caddo  na- 
tion of  Indians,  in  Louisiana,  supplementary 
articles  were  added,  by  which,  after  a  recital 
Uiat  that  nation  had  in  1801  granted  to  one 
Francois  Grappe  (who  was  a  half-blood 
Caddo)  and  to  his  three  sons  a  league  of 
land  each,  "it  is  agreed"  that  Grappe's  legal 
representatives  and  his  said  three  sons  "shall 
have  their  right  to  the  said  four  leagues  of 
land  reserved  to  them  and  their  heirs  and 
assigns  forever.  The  said  land  to  be  taken 
out  of  the  lands  ceded  to  the  United  States 
by  the  said  Caddo  nation  of  Indians  as  ex- 
pressed in  the  treaty  to  which  this  article  is 
supplementary.  And  the  said  four  leagues 
of  land  shall  be  laid  off  in  one  body,"  at  a 
place  described,  in  conformity  with  the  boun- 
daries "expressed  in  the  original  deed  of 
gift"  from  the  Caddo  nation  to  Grappe  and 
his  three  sons.  7  Stat,  at  L.  ,473.  In 
United  States  v.  Brooke  (1860)  10  How. 
442,  13  L.  ed.  489,  it  was  argued  for  the 
United  States  that  the  effect  of  this  agree- 
ment was  simply  that  the  Grappes  should 
retain  their  right,  whatever  it  might  be,  un- 
der the  reservation  of  1801,  and  that  that 
reeervation  was  not  authorized  by  the  laws 
then  in  force  there.  But  it  was  adjudged 
that  its  effect  was  to  vest  in  the  Grappes  an 
absolute  title  in  fee  simple,  which  they 
might  convey  to  anyone;  the  court,  speak- 
ing by  Mr.  Justice  Wayne,  saying:  "We 
tbudc  that  the  treaty  gave  to  the  Grappes  a 
fee-simple  title  to  all  the  rights  which  the 
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Caddoes  had  in  these  lands,  as  fully  as  any 
patent  frran  the  government  could  make  one. 
The  reservation  to  the  Grappes,  'their  heirs 
and  assigns  forever,'  creates  as  absolute  a 
fee  as  any  subsequent  act  upon  the  part  of 
the  United  States  could  make.  Nothing 
further  was  contemplated  by  the  treaty  to 
perfect  the  title.  Brooks  being  the  alienee 
of  the  Grappes  for  the  entire  reservation,  he 
may  hold  it  against  any  claim  of  the  United 
States,  as  his  alienors  would  have  done." 
10  How.  460,  13  L.  ed.  496.  In  that  case, 
therefore,  an  agreement  that  the  persons 
named  "shall  have  their  right"  *to  "certain  [IS] 
lands  reserved,"  and  the  lands  "shall  be  laid 
off,"  was  given  the  same  effect  as  a  present 
grant  or  patent.  It  is  true  that  the  treaty 
there  in  question  reserved  the  right  to  those 
persons,  "and  their  heirs  and  assigns  for- 
ever." But  the  like  construction  has  since 
been  given  to  reservations  luaccompanied 
by  any  words  of  inheritance. 

By  the  first  article  of  a  treaty  made  on  the 
Tippecanoe  river  in  the  state  of  Indiana  on 
October  27,  1832,  between  the  United  States 
and  the  Fottawatomies  of  that  state  and  of 
Michigan  territory,  that  tribe  of  Indians 
ceded  their  title  and  interest  to  lands  in  In- 
diana, Illinois,  and  Michigan  to  the  United 
States.  By  article  2,  "from  the  cession 
aforesaid,  the  following  reservations  ars 
made"  to  certain  bands  of  Indians.  And  by 
article  3,  "the  United  States  agree  to  grant, 
to  each  of  the  following  persons  the  quan- 
tity of  land  annexed  to  their  names,  which 
lands  shall  be  conveyed  to  them  by  patent." 
"The  foregoing  reservations  shall  be  selected 
under  the  direction  of  the  President  of  the 
United  States,  after  the  lands  shall  have 
been  surveyed,  and  the  boundaries  to  corres- 
pond with  the  public  surveys."  7  Stat,  at 
L.  399-401. 

In  Doe,  Uann,  v.  Wilson  (1869)  23  How. 
457,  16  L.  ed.  684,  it  was  held,  in  an  action 
of  ejectment,  that  a  warranty  deed  made  by 
Petchico  (a  Pottawatomie  chief,  one  of  the 
persons  named  in  the  third  article  of  that 
treaty),  in  February,  1833,  to  citizens  of  Indi- 
ana, before  the  lands  had  been  surveved  or 
a  patent  granted,  passed  a  good  title  as 
against  a  deed  made  by  his  heirs  after  the 
issue  of  the  patent  and  his  death.  The 
court,  speaking  by  Mr.  Justice  Catron,  said: 
"The  Pottawatomie  nation  was  the  owner  of 
the  possessory  right  of  the  country  ceded, 
and  all  the  subjects  of  the  nation  were  joint 
owners  of  it.  The  reservees  took  by  the 
treaty,  directly  from  the  nation,  the  Indian 
title;  and  this  was  the  right  to  occupy,  use, 
and  enjoy  the  lands,  in  common  with  the 
United  States,  until  partition  was  made  in 
the  manner  prescribed."  This  sentence  has 
sometimes  been  supposed  to  indicate  that  by 
the  treaty  the  reservees  took  directly  from 
the  Indian  nation  its  possessory  right  only, 
defined  as  "the  right  to  occupy,  use,  and  en- 
joy the  lands  in  common  vnth  the  United 
States."  But  this  was  qualified  by  *the  con-  [!•] 
eluding  words  of  the  same  sentence,  "until 
partition  was  made  in  the  manner  prs- 
scribed ;"  that  is  to  say,  hy  the  treaty.    And 


i 


»• 


Digitized  by 


Google 


1«-18 


SCPBBMB  COUBT  OF 


Uhitbd  States. 


Oct.  Tbbm, 


^ 


the  court  went  on  to  say,  in  the  most  dis- 
tinct terms:  "The  treaty  itself  converted 
the  reserved  sections  into  individual  proper- 
ty. The  Indians  as  a  nation  reserved  no  in- 
terest  in  the  territory  ceded;  but,  as  a  part 
of  the  consideration  for  the  cession,  certain 
individuals  of  the  nation  had  conferred  on 
them  portions  of  the  land,  to  which  the 
United  States  titie  was  either  added  or  prom- 
ised to  be  added,  and  it  matters  not  which 
for  the  purposes  of  tl'is  controversy  for  pos- 
session. The  United  States  held  the  ulti 
mate  title,  charged  with  the  right  of  undis- 
turbed occupancy  and  perpetual  possession 
in  the  Indian  nation,  with  the  exclusive 
power  in  the  government  of  acquiring  the 
right.  Although  the  government  alone  can 
purchase  lands  from  an  Indian  nation,  it 
does  not  follow  that,  when  the  rights  of  the 
nation  are  extinguished,  an  individual  of  the 
nation  who  takes  as  private  owner  cannot 
sell  his  interest.  The  Indian  title  is  prop- 
arty,  and  alienable  unless  the  treaty  had  pro- 
hibited its  sale.  So  far  from  this  being  the 
case  in  the  instance  before  us,  it  is  manifest 
that  sales  of  the  reserved  sections  were  con- 
templated, as  the  lands  ceded  were  forthwith 
to  be  surveyed,  sold,  and  inhabited  by  a 
white  population,  among  whom  the  Indians 
oould  not  remain."  23  How.  463,  464,  18  L. 
ed.  686. 

In  Cretoa  v.  Burokam  (1861)  1  Black, 
'  352.  17  L.  ed.  01,  a  warranty  deed  made  by 
Francis  Besion,  another  person  named  in  the 
third  article  of  that  treaty,  under  like  cir- 
cumstances, to  one  Armstrong,  was  accord- 
ingly held  to  vest  the  legal  title  in  him ;  and 
the  scope  and  effect  of  the  decision  in  Doe, 
Uann,  v.  Wilson  were  clearly  brought  out  in 
the  opinion  delivered  by  Mr.  Justice  Nelson, 
as  follows:  "It  was  there  held  that  the  res- 
ervation created  an  equitable  interest  in  the 
land  to  be  selected  under  the  treaty;  that  it 
was  the  subject  of  sale  and  conveyance ;  that 
Petchico  was  competent  to  convey  it;  and 
that  his  deed,  upon  the  selection  of  the  land 
and  the  issue  of  the  patent,  operated  to  vest 
the  title  in  his  grantee.  It  is  true  that  no 
title  to  the  particular  lands  in  question 
could  vest  in  the  reservee,  or  in  his  grantee, 
'(17]until  the  location  by  the  President, *and, per- 
haps, the  issuing  of  the  patent;  but  the  obli- 
gation to  make  the  selection  as  soon  as  the 
lands  were  surveyed,  and  to  issue  the  patent, 
is  absolute  and  imperstive,  and  founded  up- 
on a  valuable  and  meritorious  consideration. 
The  lands  reserved  constituted  a  part  of  the 
compensation  received  by  the  Pottawatomies 
for  the  relinquishment  of  their  right  of  oc- 
cupancy to  the  government.  The  agreement 
was  one  which,  if  entered  into  by  an  individ- 
ual, a  court  of  chancery  would  have  enforced 
by  compelling  the  selection  of  the  lands  and 
the  conveyance  in  favor  of  the  reservee,  or, 
in  case  he  had  parted  with  his  interest,  in 
favor  of  his  grantees.  And  the  obligation  is 
not  the  less  imperative  and  binding  because 
entered  into  by  the  government.  The  equit- 
able right,  therefore,  to  the  lands,  in  the 
grantee  of  Besion,  when  selected,  was  per- 
fect, and  the  only  objection  of  any  plausibil- 
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ity  is  the  technical  one  as  to  the  vesting  of 
the  legal  tiUe."  "We  think  it  quite  clear,  if 
this  patent  had  issued  to  Besion  in  his  life- 
time, the  title  would  have  inured  to  his  gran- 
tee. The  deed  to  Armstrong  recites  the  res- 
ervation to  the  grantee  of  the  half  section 
under  the  treaty,  and  that  it  was  to  be  locat- 
ed by  the  President  after  the  lands  were  sur- 
veyed; and  then,  for  a  valuable  considera- 
tion, the  grantee  conveys  all  his  right  and 
title  to  the  same  with  a  full  covenant  of  war- 
ranty. The  land  is  su£Sciently  identified  to 
which  Besion  had  the  equitable  title,  which 
was  the  subject  of  the  grant,  to  give  opera- 
tion and  effect  to  this  covenant  on  the  issu- 
ing of  the  patent,  within  the  meaning  of  this 
act  of  Congress.  [Act  of  May  20,  1830, 
chap.  70;  6  Stat,  at  L.  31.]  The  act  declares 
the  land  shall  inure  to,  ami  bec(»ne  vested  in, 
the  assignee,  the  same  as  if  the  patent  had 
issued  to  the  deceased  in  his  lifetime." 
"Some  expressions  in  the  opinion  delivered 
in  the  case  of  Doe,  Mann,  v.  Wilson,  the  first 
case  that  came  before  us  arising  out  of  this 
treaty,  were  the  subject  of  observations  by 
the  learned  counsel  for  the  appellant  in  the 
argument,  but  which  were  founded  on  a  mis- 
apprehension of  their  scope  and  purport.  It 
was  supposed  that  the  court  had  hud  that 
the  reservee  was  a  tenant  in  common  with 
the  United  States  after  the  treaty  of  cession 
and  until  the  survey  and  patent.  It  will  be 
seen,  however,  that  the  tenancy  in  common 
there  mentioned  'referred  to  the  right  to  oc-  [18] 
cupy,  use,  and  enjoy  the  land  in  common 
with  the  government,  and  had  no  relation  to 
the  legal  title."  1  Black,  356,  357,  17  h. 
ed.  92. 

By  those  two  decisions  it  was  determined 
that  the  "reservations,"  created  by  the 
treaty  with  the  Pottawatomies  of  October 
27,  1832,  in  favor  of  individual  Indians,  by 
the  words  "the  United  States  agree  to  grant" 
to  each  of  them  sections  of  land,  "which 
lands  shall  be  conveyed  to  them  by  patent," 
had  the  effect  of  granting  a  present  and  al- 
ienable interest  to  each.  In  both  those  deci- 
sions Chief  Justice  Taney  concurred — which 
is  worthy  of  special  notice  in  view  of  the  dif- 
ferent opinion,  above  cited,  which  he  had 
given,  when  Attorney  General,  upon  the  ef- 
fect of  similar  reservations  in  a  treaty  mads 
with  another  band  of  Pottawatomies  seven 
days  earlier,  but  promulgated  by  the  Presi- 
dent at  the  same  time  as  this  treaty.  7 
Stat,  at  L.  378,  390.  And  the  two  decisions 
were  cited  and  approved  by  this  court,  speak- 
ing by  Mr.  Justice  Matthews,  in  Prentice  v. 
Stearns  (1885)  113  U.  S.  435,  446,  447,  28 
L.  ed.  1050,  1003.  See  also  the  opinion  de 
livered  by  Mr.  Justice  Miller  in  the  circuit 
court  in  Prentice  v.  Northern  P.  R.  Co 
(1800)  43  Fed.  Rep.  270,  275. 

In  the  treaty  of  June  3,  1825,  between  the 
United  States  and  the  Kansas  nation  of  In- 
dians, it  was  provided,  by  article  6,  that 
from  the  lands  thereby  ceded  to  the  United 
States  there  should  be  made  reservations  of 
1  mile  square  for  each  of  the  half-breeds 
named;  and,  by  article  11,  that  "the  said 
Kansas  nation  shall  never  sell,  relinquish,  or 
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in  any  manner  dispose  of  the  lands  hereip 
Tcserred,  to  any  other  nation,  person,  or  per- 
sons whatever,  without  the  permission  of  the 
United  States  for  that  purpose  first  had  and 
obtoined."  7  Stat,  at  L.  245,  247.  The  act 
of  Congress  of  May  26,  1800,  chap.  61,  after 
reciting  that  the  lands  so  reservM  had  been 
surveyed  and  allotted  to  each  of  the  half- 
breeda  in  accordance  with  article  6  of  the 
treaty,  enacted  that  "all  the  title,  interest, 
and  estate  of  the  United  States  is  hereby 
▼ested  in  the  said  reservees,  who  are  now  liv- 
ing, to  the  land  reserved,  set  apart,  and  al- 
lotted to  them,"  and  in  the  heirs  of  those  de- 
OMtaed,  "but  nothing  herein  contained  shall 

[19]  be  construed  to  give  any  'force,  efScacy,  or 
binding  effect  to  any  contract,  in  writing  or 
otiierwise,  for  the  sale  or  disposition  of  any 
lands  named  in  this  act,  heretofore  made  by 
any  of  said  reservees  or  their  heirs;"  and  it 
was  further  enacted  that  if  any  of  the  r&ser- 
yees,  or  the  heirs  of  anyone  deceased,  should 
not  desire  to  occupy  the  lands  to  which  they 
were  entitled  by  the  provisions  of  this  act, 
the  Secretary  of  the  Interior,  upon  their  re- 
quest, should  be  authorized  to  sell  the  lands 
for  their  benefit,  and  to  issue  patents  to  the 
purchasers.  12  Stat,  at  L.  21.  In  Bmith 
▼.  Stevens  (1870)  a  deed  made  by  one  of 
those  half-breeds,  shortly  after  the  passage 
of  that  act,  without  the  authority  or  aaeent 
of  the  Secretary  of  the  Interior,  was  ad- 
judged by  this  court,  speaking  by  Mr.  Jus- 
tice Davis,  to  be  void,  upon  the  single 
ground  "that  the  statute,  having  provided 
the  way  in  which  these  half-breed  lands 
could  be  sold,  by  necessary  implication 
prohibited  their  sale  in  any  ouier  way."  10 
Wall.  321,  326,  19  L.  ed.  933,  935. 

By  the  treaty  with  the  Chickasaws  of  May 
24,  1834,  it  was  agreed,  in  article  5.  that 
"the  following  reservations  be  granted  in 
fee:_  To  heads  of  families,  being  Indians  or 
having  Indian  families,"  a  certain  number  of 
sections  of  land;  and,  by  article  6,  "also  res- 
ervations of  a  section  to  each  shall  be 
granted  to"  other  members  of  the  tribe,  of 
the  age  of  twenty-one  years  and  upwards,  ac- 
cording to  a  list  to  be  made  out  by  seven 
chiefs  named  in  the  treaty,  and  filed  with 
the  agent,  "upon  whose  certificate  of  its  be- 
lieved accuracy  the  register  and  receiver 
shall  cause  said  reservations  to  be  located 
upon  lands  fit  for  cultivation."  7  Stat,  at 
L.  451,  452.  It  may  be  observed  that  arti- 
cle 6,  differing  in  these  respects  from  article 
5,  used  the  future  tense,  "shall  be  granted," 
and  omitted  the  words  "in  fee."  Yet  in 
Bent  V.  PoVc  (1873)  18  Wall.  112,  21  T-.  ed. 
805,  this  court  held  that  the  treaty  itself 
conferred  a  full  title  upon  an  Indian  to  whom 
land^  were  reserved  by  article  6,  and,  again 
speaking  by  Mr.  Justice  Davis,  said:  "Can 
.  it  be  doubted  that  it  was  the  intention  uf 
both  parties  to  the  treaty  to  clothe  the  res- 
ervees with  the  full  title?  If  it  were  not  so, 
there  would  have  been  some  words  of  limita- 
tion indicating  a  contrary  intention,  in- 
stead of  this,  there  is  nothing  to  show  that 
a  further  grant,  or  any  additional  evidence 

[SO]  of  title,  were  'contemplated.    Nor  was  this 
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necessary,  for  the  treaty  proceeded  on  the 
theory  that  a  grant  is  as  valid  by  a  treaty 
as  by  an  act  of  Congress,  and  does  not  need 
a  patent  to  perfect  it.  We  conclude,  there- 
fore, that  the  treaty  conferred  the  title  to 
these  reservations,  which  was  complete  when 
the  locations  were  made  to  identify  them." 
18  Wall.  110,  21  L.  ed.  807.  "The  treaty 
granted  the  land,  but  the  location  had  to  be 
fixed  before  the  grant  could  become  opera- 
tive. After  this  was  done,  the  estate  became 
vested  and  the  right  to  it  perfect,  as  much 
so  as  if  the  grant  had  been  directly  executed 
to  the  reservee."  18  Wall.  118,  21  L.  ed. 
808.  In  support  of  that  conclusion,  this 
court  cited  decisions  of  the  highest  court  of 
the  state  of  Mississippi,  in  which,  after 
quoting  the  words  of  article  6  of  the  treaty, 
it  was  said:  "By  this  language,  a  title  in 
fee  passed  to  such  persons  as  were  abofe  the 
age  of  twenty-one.  The  term  'reservation' 
was  equivalent  to  an  absolute  grant.  The 
title  passed  as  effectually  as  if  a  grant  had 
been  executed."  "The  treaty  has  not  con- 
templated a  further  grant,  or  other  evidence 
of  title,  showing  conclusively  that  by  the 
terms  used  it  was  intended  that  a  perfect 
title  was  thereby  intended  to  be  secured.  The 
Indian,  then,  under  whom  complainants 
claim,  had  in  herself  an  absolute  and  un- 
conditional title  in  fee  simple.  The  title 
was  conferred  by  the  treaty;  it  was  not, 
however,  perfect  until  the  location  was 
made;  location  was  necessary  to  give  iden- 
tity. The  location  it  seems  was  duly  made, 
and  thus  the  title  to  the  land  in  controversy 
was  consummated  by  giving  identity  to  that 
which  was  before  unlocated."  Niles  v.  An- 
derson (1841)  5  How.  (Miss.)  365,  383; 
Wray  v.  Doe,  Ho-ya-pa-nuthy  (1848)  10 
Smedes  &  M.  452,  461. 

In  the  treaty  of  June  24,  1862,  between 
the  United  States  and  a  tribe  of  Ottawa  In- 
dians, article  3  provided  as  follows:  "It 
being  the  wish  of  said  tribe  of  Ottawas  to 
remunerate  several  of  the  chiefs,  councilmen, 
and  headmen  of  the  tribe  for  their  services 
to  them  many  years  without  pay,  it  is  hereby 
stipulated  that  five  sections  of  land  is  [are] 
reserved  and  set  apart  for  that  purpose,  to 
be  apportioned  among  the  said  chiefs,  coun- 
cilmen, and  headmen  as  the  members  of  the 
tribes  shall  in  full  council  determine;  and 
it  shall  be  the  duty  of  the  Secretary  'of  the  [SI] 
Interior  to  issue  patents  in  fee  simple  of 
said  lands,  when  located  and  apportioned,  to 
said  Indians."  12  Stat,  at  L.  1238.  In 
Lihiy  V.  Clark  (1886)  118  U.  S.  250,  30  L. 
ed.  133,  0  Sup.  Ct.  Rep.  1045,  this  court,  ap- 
proving and  affirming  the  judgment  of  the  * 
supreme  court  of  Kansas,  delivered  by  Mr. 
Justice  Brewer,  in  14  Kan.  435,  held  that  a 
deed  to  a  white  person  from  one  of  those 
chiefs,  of  land  patented  to  him  pursuant  to 
the  treaty,  but  executed  before  he  had  be- 
come a  citizen  of  the  United  States,  was 
void,  for  the  single  reason  that  the  treaty 
itself,  as  construed  by  the  court,  expressly 
provided,  in  article  7,  that  no  Indian  should 
alien  or  encumber  the  land  allotted  to  him 
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nntil  be  had,  according  to  the  terms  of  the 
treaty,  become  a  citizen  of  the  United  States. 

In  the  treaty  of  Prairie  du  Chien  of  July 
20,  1829,  between  the  United  States  and  cer- 
tain nations  of  Chippewa,  Ottawa  and  Pot- 
tawatomie Indians,  article  4,  by  which  "there 
shall  be  granted  by  the  United  States"  to 
each  of  the  persons  named,  being  descend- 
ants from  Indians,  sections  of  land,  it  was 
provided  that  "the  tracts  of  land  herein  stip- 
ulated to  be  granted  shall  never  be  leased 
or  conveyed  by  the  grantees,  or  their  heirs, 
to  any  persons  whatever,  without  the  per- 
mission of  the  President  of  the  United 
Stotes."  7  Stot.  at  L.  321.  Of  course,  un- 
der such  a  provision,  no  alienation  could  be 
Talid  without  the  approval  of  the  President. 
Pickering  v.  Lomaw  (1892)  145  U.  S.  310,36 
L.  ed.  716,  12  Sup.  Ct  Rep.  860;  Lomaa  v. 
Piokaring  (1899)  173  U.  S.  26,  43  L.  ed.  601, 
19  Sup.  Ct.  Rep.  416. 

The  clear  result  of  this  series  of  decisions 
is  that  when  the  United  States,  in  a  treaty 
with  an  Indian  tribe,  and  as  part  of  the  con- 
sideration for  the  cession  by  the  tribe  of  a 
tract  of  country  to  the  United  States,  make 
a  reservation  to  a  chief  or  other  member  of 
the  tribe  of  a  specified  number  of  sections  of 
land,  whether  already  identified,  or  to  be 
surveyed  and  located  in  the  future,  the 
treaty  itself  converts  the  reserved  sections 
into  individual  property;  the  reservation, 
unless  accompanied  by  words  limiting  its 
effect,  is  equivalent  to  a  present  grant  of  a 
complete  title  in  fee  simple;  and  that  title  is 
alienable  by  the  grantee  at  his  pleasure,  un- 
less the  United  States,  by  a  provision  of  the 
treaty,  or  of  an  act  of  Congress,  have  ex- 
pressly or  impliedly  prohibited  or  restricted 
its  alienation. 
[S2]  "The  letters  of  the  Commissioner  of  Indian 
Affairs,  referred  to  in  the  supplemental  brief 
of  the  defendant,  expressing  the  views  enter- 
tained in  his  ofBce  at  sundry  times  as  to  the 
effect  of  a  reservation  in  an  Indian  treaty  to 
particular  Indians  without  words  of  present 
grant,  or  of  inheritance,  were  for  the  most 
part  written  before  the  subject  had  been  con- 
sidered by  this  court;  and  th^  fall  far  short 
of  establishing  such  a  uniform  practical 
construction  of  the  term  by  the  Imcecutive 
Departments  as  would  warrant  the  court  in 
overruling  its  own  opinions  as  expressed  in 
the  cases  above  stated. 

The  treaty  of  October  2,  1863,  between  the 
United  States  and  the  Red  Lake  and  Pem- 
bina bands  of  Chickasaw  Indians,  now  before 
the  court,  contains  in  itself  peculiarly  strong 
evidence  that  it  was  intended  to  vest  in  the 
elder  chief  Moose  Dung  a  full  and  complete 
.  title  in  the  land  reserved  to  him. 

According  to  the  decisions  above  cited, 
such  would  be  the  construction  of  the  ninth 
article,  taken  by  itself,  by  which  "upon  the 
urgent  request  of  the  Indians,  parties  to  this 
treaty,  there  shall  be  set  apart  from  the 
tract  hereby  ceded  a  reservation  of  six  hun- 
dred and  forty  acres  near  the  mouth  of  Thief 
river  for  the  chief  Moose  Dunf ,  and  a  like 
reservation  of  six  hundred  and  forty  acres 
for  the  chief  Red  Bear  on  the  north  side  of 
S8 


Pembina  river."  And  this  construction  fi 
fortified  by  other  provisions  of  the  tre^jr 
quoted  at  the  beginning  of  this  opinion. 

By  the  8th  article,  it  is  "agreed  that 
the  United  States  shall  grant  to"  each  male 
adult  half-breed  or  mixed-blood  who  is  re- 
lated by  blood  to  these  Indians,  who  has 
adopted  the  habits  and  customs  of  civilized 
life,  and  who  is  a  citizen  of  the  United 
States,  a  homestead  of  one  hundred  and 
sixty  acres,  to  be  selected  out  of  the  tract 
ceded,  and  in  conformity  with  the  official 
surveys  when  made.  That  article  wis 
amended  by  the  Senate  by  providing  that  no 
scrip  should  be  issued  under  its  provisions, 
and  no  assignment  should  be  maide  of  any 
right,  title,  or  interest  before  the  issue  of  a 
patent,  and  no  patent  should  be  issned  untQ 
due  proof  of  five  years'  actual  residenoe  and 
cultivation,  as  required  by  the  homestead 
act  Act  of  May  20,  1862,  chap.  76;  12 
Stat,  at  L.  392;  Rev.  Stat  ff  2289,  2291. 

'The  reservations  of  four  times  as  much  [ttl 
land  to  each  of  the  chiefs  Mooee  Dung  and 
Red  Bear  under  the  ninth  article  were  not 
made  subject,  by  any  provisicm  of  the  origi- 
nal treaty,  or  of  the  Soiate  amendments,  to 
the  condition  of  adopting  the  habits  and  cus- 
toms of  civilized  life,  or  of  becoming  a  citi- 
zen of  the  United  States,  or  of  five  years'  se- 
tual  residence  and  cultivation.  But  by  the 
fifth  article,  with  the  avowed  objects  "to  en- 
courage and  aid  the  chiefs  of  said  bands  in 
preserving  order,  and  inducing,  by  their  ex- 
ample and  advice,  the  members  of  thnr  re- 
spective bands  to  adopt  the  habits  and  pur- 
suits of  civilized  life,"  each  chief  was  to  bs 
paid,  not  only  a  certain  sum  annually  out  of 
the  annuities  payable  to  the  bands  by  the 
tieaty,  but  also,  at  the  time  of  the  first  pay- 
ment, a  further  sum  of  five  hundred  dollars 
"to  enable  him  to  build  for  himsdf  a  house." 

The  provisions  of  that  article  are  wholly 
inconsistent  with  the  theory  that  the  title  oif 
the  chiefs  Moose  Dung  and  Red  Bear  respec- 
tively in  the  reservation  of  six  hundred  and 
forty  acres  each,  unconditionally  set  apart 
for  them,  was  to  be  less  absidute  than  the 
title  of  the  half-breeds  in  their  homesteads 
would  be  after  the  conditions  of  the  treaiy 
respecting  them  had  been  complied  with. 

The  only  reasonable  construction  of  all 
the  provisions  of  the  treaty,  taken  togetha, 
is  that  the  ninth  article,  by  which  "there 
shall  be  set  apart  frcHn  the  tract  hereby 
ceded  a  reservation  of  six  hundred  and  for^ 
acres  near  the  mouth  of  the  l%ief  river  fbr 
the  chief  Moose  Dung,"  and  a  reservation  of 
a  like  quantity  of  land  at  another  place  des- 
ignated for  the  chief  Red  Bear,  was  intended 
by  the  United  States  and  was  imderstood  by 
the  Indians,  and  took  effect,  as  a  present 
grant  to  each  of  these  two  chiefs  of  an  alien- 
able title  in  fee  in  that  quantity  of  land  at 
the  designated  place,  subject  only  to  its  se- 
lection in  due  form,  and  to  the  definition  of 
its  boundaries  by  survey  and  patent 

Such  being  in  our  opinion  the  oonstrofr' 
tion  and  effect  of  the  terms  of  the  trea^  it- 
self, it  is  unnecessary  to  consider  the  com- 
petency of  the  extrinsic  evidence,  offered  ky 
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the  plaintiffs,  of  what  took  place  between  the 
f  M]  representatives  of  the  parties  *at  the  negoUa- 
tions  which  preceded  its  execution;  for, 
whether  that  evidence  be  admitted  or  reject- 
ed, the  conclusion  must  be  the  same. 

Nor  is  it  necessary  to  consider  particular- 
ly the  arg^ument  of  the  plaintiffs,  founded 
upon  the  citizenship  acquired  by  Moose 
Dung  the  younger  uimer  that  provision  of  the 
act  of  February  8,  1887,  chap.  119,  {  0,  by 
which  "every  Indian  born  within  the  terri- 
torial limits  of  the  United  States,  to  whom 
aUotments  shall  have  been  made  under  the 
provisions  of  this  act,  or  under  any  law  or 
treaty,"  is  "declared  to  be  a  citizen  of  the 
United  States,  whether  said  Indian  had  been 
or  not  by  birth  or  otherwise  a  member  of  any 
tribe  of  Indians  within  the  territorial  limits 
of  the  United  States,  without  in  any  manner 
impairing  or  otherwise  affecting  the  rights 
of  any  such  Indian  to  tribal  or  other  proper- 
ty." 24  Stat,  at  L.  390.  That  provision 
might  not  enable  individual  Indians  to  al- 
ienate lands  which  were  not  before  aliena- 
ble. Beck  ▼.  Floumoy  Live  Stock  A  Real 
Bstate  Oo.  27  U.  S.  App.  618,  66  Fed.  Rep. 
30,  12  C.  C.  A.  497 ;  EeUs  v.  Roas,  29  U.  S. 
App.  59,  64  Fed.  Rep.  417,  12  C.  C.  A.  20S; 
Coomba,  Petitioner,  127  Mass.  278.  But  it 
certainly  does  not  take  away  a  power  of 
alienation  conferred  by  the  treaty  under 
which  the  allotment  was  made. 

Another  question  of  importance,  fully  ar- 
gued at  the  bar,  is  whether  Moose  Dung  tht 
younger  inherited  all  his  father's  rights  in 
the  reservation.  This  question  is  presented 
by  the  record  in  a  peculiar  aspect. 

In  the  amended  bill  (which  is  the  only 
one  in  the  record  transmitted  to  this  court) 
the  plaintiffs  claimed  title  under  the  lease 
made  to  them  by  Mooae  Dung  the  younger 
on  November  7,  1801,  and  alleged  that  at  the 
date  of  that  lease  he  was  the  owner  in  fee 
simple  of  the  lands  in  question.' 

In  the  answer  filed  January  16,  1896,  to 
that  bill,  the  defendant  dtaied  its  allegations ; 
and  claimed  title  under  the  reservation  to 
Moose  Dung  the  dder  in  the  treaty,  his  se- 
lection of  lands  and  the  setting  apart  of 
them  by  the  government  as  such  reservation, 
and  the  lease  executed  by  Moose  Dung  the 
younger  (so  the  answer  alleged,  in  substan- 
tial accord  with  the  form  of  the  lease  itself) 
"as  his  oldest  son,  heir  at  law,  and  successor 
as  chief  of  the  Red  Lake  band  of  Chippewa 
[tS]  Indians,"  *to  the  defendant,  on  July  20, 1894, 
as  afterwards  amended  and  approved  by  the 
Secretary  of  the  Interior;  and  alleged  that 
the  government,  ever  since  its  setting  apart 
of  the  reservation,  "conceded,  treated,  and 
designated  said  selection  as  a  reservation 
which  said  Moose  Dung  was  entitled  to  pos- 
sess and  control,  subject,  however,  to  the  con- 
trol of  the  overseers  and  agents  of  the  gov- 
ernment of  the  United  States."  The  plain- 
tiffs filed  a  general  replication  to  the  answer. 

The  testimony  in  tiie  ease  was  taken,  un- 
der order  of  the  court,  by  a  special  examiner, 
before  whom  (as  appears  by  the  record)  tiie 
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following  proceedings  were  had,  at  the  dates 
mentioned  below: 

On  May  21,  1896,  the  plaintiffs  introduced 
the  deposition  of  John  George  Morrison,  who 
testified  that  he  was  fifty-five  years  old,  was 
a  Scotch  half-breed  and  had  a  quarter  of 
Chippewa  blood,  had  lived  with  the  Red  Lake 
band  of  Chippewa  Indians  all  his  life,  spoke 
both  English  and  Chippewa,  was  a  special 
interpreter  at  the  negotiation  of  the  treaty, 
and  was  acquainted  with  the  laws,  customs, 
and  usages  of  the  Chippewa  Indians;  and 
that,  according  to  those  l^ws,  customs,  and 
usages,  a  chief  like  the  elder  Moose  Dung 
had  the  right  to  select  a  piece  of  land  and 
to  use  it  as  his  home,  and  upon  his  death  his 
eldest  son  would  inherit  all  his  land,  and 
succeed  to  his  office  and  powers  as  chief  of 
the  band;  and  the  witness  was  not  cross-ex- 
amined on  this  point. 

On  June  8,  1895,  while  the  defendant  was 
putting  in  evidence  in  support  of  his  title 
as  allied  in  the  answer,  "it  was  admitted 
by  complainants'  solicitor  that  the  living 
chief  Monsimoh  was  the  eldest  son  and  suc- 
cessor to  all  rights  of  his  father  under  the 
treaty  of  October  2,  1863,  and  the  son  of  the 
chief  Monsimoh  who  signed  that  treaty." 

On  July  15,  1896,  the  plaintiffs  put  in  evi- 
dence the  complaint  in  an  action  brought  by 
this  defendant  against  them  on  February  15, 
1896,  containing  an  allegation  that,  upon  the 
death  of  the  old  chief  Moose  Dung,  "his  son.. 
Monsimoh,  commonly  called  and  known  as 
Moose  Dung,  survived  him  and  became  the 
sole  heir  at  law  and  successor  of  the  said 
Moose  Dung,  deceased,  and  thereby  succeeded 
to,  has  ever  since  held  *and  does  now  hold  all  [8S] 
the  right,  title,  and  interest  in  and  privileg- 
es pertaining  to  said  premises,  as  such  heir 
at  law  and  successor  of  the  said  deceased 
chief  Moose  Dung." 

On  July  23  and  24,  1895,  the  defendant  in- 
troduced testimony  of  Moose  Diuig  the 
younger,  and  of  other  Indians,  showing  that 
his  father  had  two  wives,  both  living  at  the 
same  time,  and  left  six  surviving  descend- 
ants: three  children,  (1)  Moose  Dung  the 
younger,  the  eldest  son  by  the  first  wife,  (2) 
a  daughter  by  the  first  wife,  and  (3)  a 
daughter  by  the  second  wife;  and  three 
grandchildren,  (4)  a  son  of  a  deceased 
daughter  by  the  first  wife,  (6)  a  daughter  of  a 
deceased  daughter  by  the  first  wife,  and  (6) 
a  son  of  a  deceased  son  by  the  second  wife. 

Moose  Dung  the  younger,  when  so  exam- 
ined as  a  witness  for  the  defendant,  testi- 
Tied,  on  cross-examination,  that  he  owned  the 
land  in  question;  that  his  father,  when  he 
died,  left  the  land  to  him  alone;  and  that  by 
the  customs  of  the  Red  Lake  Indians  he,  up- 
on the  death  of  his  father,  being  his  eldest 
son  by  his  first  wife,  succeeded  him  as  chief, 
and  was  entitled  to  succeed  to  all  his  land; 
and,  being  asked,  "Who  first  spoke  to  you 
about  these  other  sisters  and  children  having 
seme  interest  in  the  land?"  answered,  "No 
one  said  anything  to  me  about  it." 

On  August  I,  1896,  the  defendant  intro- 
duced, against  the  plaintiffs'  objection  that 
th^  were  incompetent  and  immaterial,  and 
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not  within  tlie  iaaues  in  the  case,  certified 
copies,  from  the  records  of  the  Department 
of  the  Interior,  of  certain  documents  respect- 
ing the  disposition  of  $100  deposited  with  the 
Indian  agent  at  White  Earth,  Minnesota,  by 
the  defendant,  as  rent  due  under  the  lease 
to  him  from  Moose  Dung  the  younger,  as 
amended  and  approved  by  the  Secretary  of 
the  Interior,  which  documents  were  as  fol- 
lows: let.  A  letter,  dated  February  4, 
1805,  from  the  Commissioner  of  Indian  Af- 
fairs to  the  Inoian  agent,  directing  the  agent 
"to  fully  investigate  the  subject  as  to  who 
are  the  legal  heirs  of  old  chief  Moose  Dung, 
for  the  purpose  of  ascertaining  to  whom  said 
rent  should  be  paid;"  to  submit  all  the  evi- 
dence in  the  matter  in  the  form  of  affidavits, 
with  a  full  report  and  recommendation;  to 

£*7J  permit  •Moose  Dung  the  younger,  if  he  so  de- 
sired, to  be  present  in  person  or  by  attorney 
at  the  hearing;  to  take  his  affidavit  as  part 
of  the  evidence;  and  to  hold  the  money  paid 
by  the  defendant  in  the  agent's  hands  to 
await  the  determination  of  the  Commission- 
er. 2d.  The  report,  dated  March  30,  1895, 
of  the  Indian  agent  to  the  Commissioner  of 
Indian  Affairs,  enclosing  an  affidavit,  taken 
on  that  day,  of  Moose  Dung  the  younger, 
stating  that  he  and  the  two  daughters,  and 
three  grandchildren  above  mentioned  were 
the  only  l^al  heirs  of  his  father,  and  that 
they  were  entitled  to  share  equally  with  him 
in  the  estate,  and  were  all  of  legal  age;  af- 
fidavits, taken  March  5,  1895,  of  those 
daughters  and  grandchildren  respectively, 
stating  their  relationship  and  ages,  and  that 
they  wei<!  entitled  to  share  equally  with  him 
in  the  estate;  and  an  affidavit,  of  thesame 
date,  of  chiefs  and  headmen  of  the  tribe  to 
the  relationship  of  the  other  deponents  to 
Moose  Dung  the  elder,  but  saying  nothing  as 
to  their  rights  of  inheritance.  Each  of  these 
affidavits  was  signed  with  the  mark  of  the 
deponent,  and  taken  by  a  notary  public.  The 
*  agent  reported  that  he  considered  this  evi- 

dence reliable,  and  had  no  doubt  that  these 
six  descendants  of  the  old  chief  Moose  Dung 
were  his  only  living  heirs,  and  were  entitled 
to  share  equally  in  his  estate.  3d.  A  letter 
dated  April  9,  1895,  from  the  Commissioner 
of  Indian  Affairs  to  the  Secretary  of  the  In- 
terior, recommending  that  these  six  persons 
"be  determined  to  be  the  heirs  of  old  chief 
Moose  Dung  for  the  purposes  of  this  lease, 
and  that  the  rents  arising  from  leasing  the 
land  granted  him  by  said  treaty  be  divided 
among  them  equally."  4th.  A  letter,  dated 
April  23,  1895,  from  the  Secretary  of  the  In- 
terior to  the  Commissioner  of  Indian  Af- 
fairs, concurring  in  the  recommendation,  and 
returning  the  papers.  5th.  A  letter,  dated 
May  4,  1895,  from  the  Commissioner  of  In- 
dian Affairs  to  the  Indian  agent,  informing 
him  of  the  decision  of  the  Secretary  of  the 
Interior,  and  directing  him  to  distribute  the 
proceeds  of  the  lease  in  his  hands  in  accord- 
ance with  that  decision. 

The  defendant,  at  the  same  time,  against 
the  like  objection,    introduced  six   receipts, 

(M]  dated  May  25,  1895,  respectively  'signed  by 
the  mark  of  Moose  Dung  the  younger,  and  of 
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each  of  the  five  other  descendants  of 
Dung  the  elder,  acknowledging  the  receipt 
from  the  Indian  agent  of  one  sixth  of  $200, 
"being  my  share  for  two  quarters  rental  on 
lands  leased  to  Ray  W.  Jones;"  and  a  lease, 
executed  duly  10,  1806,  by  Moose  Dung  the 
younger  and  the  five  other  descendants  of  his 
father  to  the  defendant,  for  twenty  years 
from  July  20, 18U4,  of  the  lot  described  in  the 
lease  to  the  defendant  of  that  date,  th«  de- 
fendant paying  rent  according  to  the  condi- 
tions of  that  lease,  as  amended  and  approved 
by  the  Secretary  of  the  Interior. 

On  the  coming  in  of  the  court  on  Septem- 
ber 3,  1895,  the  defendant's  solicitor — pursu- 
ant to  a  notice  given  by  him  to  the  plaintiffs' 
solicitor  on  August  3,  1895,  after  all  the  evi- 
dence in  the  case  had  been  taken — moved  the 
court  for  leave  to  file  a  supplemental  answer, 
alleging  that  Moose  Dung  the  younger  and 
the  five  other  descendants  of  his  father, 
al>ove  mentioned,  were  each  entitled  to  one 
sixth  of  the  land  in  controversy;  and  had,  in 
accordance  with  the  lease  made  by  Moose 
Dung  the  younger  to  the  defendant  in  1894 
and  its  approval  by  the  Secretary  of  the  In- 
terior, been  paid  their  shares  of  the  rent  pro- 
vided for  in  that  lease  and  approval;  and 
had  likewise  themselves  executed  a  lease  rati- 
fying and  confirming  that  lease. 

On  September  9,  1806,  the  court  denied 
the  motion  for  leave  to  file  the  supplemental 
answer;  on  September  17,  1895,  the  cause 
was  argued  and  submitted;  and  on  Novem- 
ber 9,  1895,  the  court  entered  the  final  decree 
for  the  plaintiffs. 

The  present  contention  of  the  defendant 
that  the  right  of  the  elder  Moose  Dung  in  the 
reservation  passed,  upon  his  death,  not  to  his 
eldest  son  alone,  but  to  the  other  children 
and  grandchildren  jointly  with  the  eldest 
son,  was  clearly  inadmissible  under  the  alle- 
gations of  the  original  Answer.  The  ques- 
tion whether  a  supplemental  answer  should 
be  allowed  was  a  matter  within  the  discre- 
tion of  the  court,  largely  depending  upon  the 
circumstances  of  the  particular  case.  Hardin 
T.  Boyd,  113  U.  S.  756,  28  L.  ed.  1141,  5 
Sup.  Ct.  Rep.  771;  8mith  v.  Babcock,  3 
Sumn.  683.  The  reasons  for  denying  the 
motion  in  this  ease  are  'not  stated  in  the  [29] 
record.  They  may  have  been  the  late  stage 
of  the  case  at  which  the  motion  was  made, 
and  a  faUure  to  satisfy  the  court  that  the 
facts  now  attempted  to  be  set  up  were  not 
known,  or,  at  least,  easily  accessible,  to  the 
defendant  or  his  solicitor  long  before.  But 
as  this  court  might,  even  now,  if  justice  ap- 
peared to  require  it,  allow  an  amendment  of 
the  pleadings,  this  part  of  the  case  may  be 
more  satisfactorily  disposed  of  by  consider- 
ing what  the  effect  of  those  facts  would  have 
been,  had  they  been  duly  pleaded.  Liver' 
pool  A  O.  W.  Steam  Co.  v.  Phenix  Int.  Co. 
129  U.  8.  397,  447,  32  L.  ed.  788,  794,  9  Sup. 
Ct.  Rep.  460;  Wiggins  Ferry  Co.  v.  Ohio  A 
U.  R.  Co.  142  U.  S.  306,  413,  414,  35  L.  ed. 
1056,  1061.  12  Sup.  Ct.  Rep.  188. 

The  Department  of  the  Interior  appears 
to  have  assumed  that,  upon  the  death  of 
Moose  Dung  the  elder,  in  1872,  the  title  in 
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his  land  descended  by  law  .to  his  heirs  gen- 
eral, and  not  to  his  eldest  son  only. 

But  the  elder  Chief  Moose  Dung  being  a 
member  of  an  Indian  tribe,  whose  tribal  or- 
ganization was  still  recognized  by  the  gov- 
ernment of  the  United  States,  the  right  of 
inheritance  in  his  land,  at  the  time  of  his 
death,  was  controlled  by  the  laws,  usages, 
and  customs  of  the  tribe,  and  not  by  the  law 
of  the  state  of  Minnesota,  nor  by  any  action 
of  the  Secretary  of  the  Interior. 

In  United  States,  Davis,  v.  Shanks 
(1870)  15  Minn.  360,  it  was  adjudged  by  the 
supreme  court  of  Minnesota  that  a  probate 
court  of  the  state  had  no  jurisdiction  over 
the  estate  of  a  chief  of  a  tribe  of  Chippewa 
Indians  to  whom  a  section  of  land,  to  be  lo- 
cated by  the  Secretary  of  the  Interior,  had 
been  "granted  in  fee  simple"  by  the  treaty 
between  the  United  States  and  that  tribe  of 
May  7,  1864  (13  Stat  at  L.  693),  and  had 
accordingly  been  located  and  a  patent  there- 
for issued  to  him.  See  also  Dole  t.  Irish 
(1848)  2  Barb*.  630;  Bastings  ▼.  Farmer 
(1850)  4  N.  Y.  293,  294. 

In  one  of  the  cases  reported  under  the 
name  of  The  Kansas  Indians  (1866)  6  Wall. 
737,  Blue  Jacket  v.  Johnson  County  Oomrs. 
18  it.  ed.  667,  this  court,  reversing  the  judg- 
ment of  the  supreme  court  of  Kansas  in 
Blue  Jacket  v.  Johnson  County  Oomrs.  3 
Kan.  299,  held  that  lands  which,  pursuant 
to  the  treaty  of  May  10,  1854,  between  the 
[SO]  United  States  'and  the  Shawnee  nation  of  In- 
dians ( 10  Stat,  at  L.  1053) ,  had  been  patent- 
ed to  a  chief  of  that  nation,  were  not  subject 
t^  taxation  by  the  state  of  Kansas  so  long 
as  the  tribal  organization  remained  and  was 
recognized  by  the  political  department  of  the 
gorermnent;  and  Mr.  Justice  Davis,  in  de- 
livering judgment,  said:  "This  people  have 
their  own  customs  tmd  laws  by  which  they 
are  governed.  Because  some  of  those  cus- 
toms have  been  abandoned,  owing  to  the 
proximity  of  their  white  neighbors,  may  be 
an  evidence  of  the  superior  influence  of  our 
race,  but  does  not  tend  to  prove  that  their 
tribal  organization  is  not  preserved.  There 
is  no  evidence  in  the  record  to  show  that  the 
Indians  with  separate  estates  have  not  the 
same  rights  in  the  tribe  as  those  whose  es- 
tates are  held  in  common."  "As  long  as  the 
United  States  recognize  their  national  char- 
acter, they  are  under  the  protection  of  treat- 
ies and  the  laws  of  Congress,  and  their  prop- 
erty is  withdrawn  from  the  operation  of 
state  laws."  6  Wall.  756,  767,  18  L.  ed.  673. 
See  also  the  opinion  delivered  by  Judge 
Woods,  with  the  concurrence  of  Mr.  Justice 
Harlan,  in  the  circuit  court,  in  Wau-pe-man- 
qua  y.  Aldrioh  (1886)  28  Fed.  Rep.  489,  496. 

Following  that  decision  of  this  court,  it 
was  held  by  the  supreme  court  of  Kansas,  in 
an  opinion  delivered  by  Mr.  Justice  Brewer, 
that  land  patented  to  an  Indian  woman  of 
the  Shawnee  tribe  under  the  treaty  of  1864 
descended,  upon  her  death,  according  to  the 
law  of  her  tribe,  and  not  according  to  the 
Kansas  statute  of  descents.  Brown  v. 
Steele  (1880)  23  Kan.  672. 

In  Riohardville  v.  Thorp  41886)  28  Fed. 
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Rep.  52,  which  concerned  the  inheritano*  of 
land  patented  by  the  United  States  to  a 
member  of  the  confederated  tribes  of  Kas- 
kaskia,  Peoria,  Pinkeshaw,  and  Wea  Indi- 
ans, and  in  which  there  was  no  evidence  of 
any  particular  law  or  custom  of  those  tribes, 
it  was  held  that  the  rightful  heirs  of  the  pat- 
entee might  maintain  their  title  in  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  Kansas  against  one  claiming  under  a  deed 
from  two  of  those  heirs,  approved  by  the 
Secretary  of  the  Interior  upon  a  certificate 
of  two  chiefs  of  the  tribe  that  the  two  grant- 
ors were  the  sole  heirs  of  the  patentee;  Mr. 
Justice  'Brewer,  then  circuit  judge,  saying  [31] 
that  the  Secretary  of  the  Interior  "had  no 
judicial  power  to  adjudge  a  forfeiture,  to 
decide  questions  of  inheritance,  or  to  devest 
the  owner  of  his  title  without  his  knowledge 
or  consent." 

Upon  the  evidence  contained  in  this  rec- 
ord, it  is  quite  clear  that,  by  the  laws,  usa- 
ges, and  customs  of  the  Clhippewa  Indians,  old 
Moose  Dung's  eldest  son  and  successor  a* 
chief  inherited  the  land  of  his  father,  to  the 
exclusion  of  other  descendants.  Both  the 
half-breed  Morrison  and  the  younger  Moose 
Dung,  being  fully  exaiftined  on  tbis  point, 
so  testified;  and  there  was  no  direct  testi- 
mony to  the  contrary.  Morrison  had  lived 
with  the  Red  Lake  band  of  Chippewas  all  his 
life,  spoke  their  language,  and  knew  their 
laws,  customs,  and  usages;  and  there  is 
nothing  whatever  in  the  case  that  throws 
any  doubt  on  the  trustworthinese  of  his  tes- 
timony. The  only  matters  that  can  be  sup- 
posed to  lessen  the  weight  of  Moose  Dung's 
testimony  are  an  affidavit,  a  receipt,  and  a 
lease,  each  signed  with  his  mark  in  1895, 
more  than  three  years  after  the  lease  to  the 
plaintiffs,  and  wholly  incompetent  as  inde- 
pendent evidence  against  them.  That  affi- 
davit, in  which  he  sbited  that  the  two  daugh- 
ters and  the  three  grandchildren  were  the 
only  legal  heirs  of  his  father  beside  himself 
and  were  entitled  to  share  with  him  in  the 
estate,  was  procured  from  him  by  the  Indian 
agent  under  direction  of  the  Secretary  of  the 
Interior,  and,  as  well  as  the  receipt,  was  evi- 
dently considered  by  him  as  mere  matter  of 
form  with  which  he  was  obliged  to  comply 
in  order  to  get  any  part  of  the  rent  under  the 
lease  of  1894.  I^at  it  made  little  impres- 
sion on  his  mind  is  evident  from  the  fact 
that,  when  afterwards  examined  as  a  witness 
in  this  case,  in  the  presence  of  the  counsel 
for  both  parties,  he  testified  that  no  one  had 
ever  said  anything  to  him  about  the  daugh- 
ters and  grandchildren  having  some  interest 
in  the  land.  And  it  is  not  without  signifi- 
cance that  the  other  chiefs  and  headmen  of 
the  tribe,  from  whom,  under  the  direction  of 
the  Secretary  of  the  Interior,  affidavits  were 
likewise  obtained  to  the  relationship  between 
old  Mcose  Dung  and  his  six  descendants, 
said  nothing,  and  do  not  appear  to  have  been 
asked  anything,  as  to  the  right  of  inherit- 
ance, or  *as  to  the  laws,  customs,  and  usages  [39] 
of  the  Indians  upon  that  subject. 

The  title  to  the  strip  of  land  in  contro- 
versy, having  been  granted   by  the   Unite<l 
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States  to  the  elder  chief  Moose  Dung  by  the 
treaty  itndf,  and  having  descended,  upon  hii 
death,  by  the  laws,  customs,  and  usages  of 
the  tribe,  to  his  eldest  son  and  successor  as 
chief,  Moose  Dung  the  younger,  passed  by  the 
lease  executed  by  the  latter  in  1891  to  the 
plaintiffs  for  the  term  of  that  lease;  and 
their  rights  under  that  lease  could  not  be 
devested  by  any  subsequent  action  of  the 
lessor,  or  by  Congress,  or  of  the  executive 
departments.  The  construction  of  treaties 
is  the  peculiar  province  of  the  judiciary; 
and,  except  in  cases  purely  political.  Con- 
gress has  no  constitutional  power  to  settle 
the  rights  under  a  treaty,  or  to  affect  titles 
already  granted  by  the  treaty  itself.  Wil- 
son V.  M'all,  6  Wall.  83,  89,  18  L.  ed.  727, 
729;  Reichart  v.  Felpt,  6  Wall.  160,  18  L. 
cd.  849;  Smith  v.  /Stevens,  10  Wall.  321,  327, 
19  L.  ed.  933,  935;  floI<ien  v.  Joy,  17  Wall. 
211.  247,  21  L.  ed.  523,  535. 

The  congressional  resolution  of  1894,  and 
the  subsequent  proceedings  in  the  Depart- 
ment of  the  Interior,  must  therefore  be  held 
to  be  of  no  effect  upon  the  rights  previously 
acquired  by  the  plaintiffs  by  the  lease  to 
them  from  the  younger  chief;  and  the  decree 
M  affirmed. 


JOHN  H.  SCUDDER,  Administrator  of  the 
Estate  of  John  F.  Houdayer,  Deceased, 
Plff.  in  Brr., 

V. 

BIRD  S.  COLER.  Comptroller  of  the  City 
and  County  of  New  York. 

(See  8.  C.  Beporter's  ed.  82-86.) 

Writ  of  error  to  state  court — failure  to  raise 
Federal  question. 

rallore  to  raise  a  Federal  qoestlon  until  after 
a  ease  has  been  flnaily  decided  In  the  highest 
court  of  a  state  will  preclode  a  writ  of  error 
to  review  that  decision  from  the  Snpreme 
Coort  of  the  United  States. 

[No.  66.] 

Argued  Octoher  18,  1899.    Decided  Ootob«r 

SO.  1899. 

IN  ERROR  to  the  Surrogate's  Court  of  the 
County  of  New  York,  State  of  New  York, 
to  review  a  decision  holding  that  certain 
bank  deposits  belonging  to  the  estate  of  a 
deceased  nonresident  of  the  state  are  subject 
to  the  New'York  act  of  1892,  chap.  399,  tax- 
ing transfers  of  property  by  will  or  by  the 
intestate  laws.  Dismissed  for  want  of  ju- 
risdiction. 

See  same  case  below,  160  N.  Y.  37,  34  L. 
R.  A.  235.  44  N.  E.  718. 

The  facts  are  stated  in  the  opinion. 

Ur.  J.  Onlbert  Palmer  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

A  Federal  question  being  necessarily  in- 
volved, and  the  case  being  incapable  of  de- 


Nora. — At  to  iurUHction  of  Federal  overatate 
courts;  nicesaity  of  Ftdeml  quettUm, — see 
notes  to  Klpley  v.  Illinois  ex  rel.  Akin,  42  L.  ed. 
V.  S.  998 :  Uamblln  v.  Western  Land  Co.  87  U 
ed.  V.  S.  267. 
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termination  without  deciding  such  question, 
the  fact  that  it  was  not  specially  set  up  and 
claimed  is  not  conclusive  against  a  review  of 
the  question  here. 

Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R.  Light  <£  P.  Co.  172  U.  S. 
473,  43  L.  ed.  521,  19  Sup.  Ct.  Rep.  247. 

Raising  the  question  of  jurisdiction  over  a 
citizen  of  another  state,  or  over  property  lo- 
cated in  another  state,  for  the  purpose  of 
taxation,  necessarily  involves  a  Federal 
question. 

Dohhins  v.  Erie  County  Comrs.  16  Pet  435, 
10  L.  ed.  1022;  Murray  v.  Charleston,  06  U. 
S.  432,  24  L.  ed.  760. 

Mr.  Emmet  B.  Oloott  argued  the  eauae 
and  filed  a  brief  for  defendant  in  error: 

The  Federal  question  sought  to  be  raised 
here,  not  having  been  presented  in  the  stat* 
court,  the  case  should  be  dismissed  for  want 
of  jurisdiction. 

Murdoch  v.  Memphis,  20  Wall.  590,  22  L. 
ed.  420 ;  if  oore  v.  if  {<«ia«tppi,  21  Wall.  638, 
22  L.  ed.  053 ;  TVtnona  d  St.  P.  Land  Co.  r. 
Minnesota,  150  U.  S.  540,  40  L.  ed.  252,  16 
Sup.  Ct.  Rep.  88 ;  Rutland  R.  Co.  v.  Central 
Vermont  R.  Co.  159  U.  S.  630,  40  L.  ed.  284, 
16  Sup.  Ct.  Rep.  113;  Union  Nat.  Bank  v. 
Louisville,  y.  A.  d  C.  R.  Co.  163  U.  S.  325, 
41  L.  ed.  177,  16  Sup.  Ct  Rep.  1039 ;  Levy  t. 
San  Francisco  Super.  Ct.  107  U.  S.  176,  42 
L.  ed.  126,  17  Sup.  Ct  Rep.  769;  ifiller  t. 
ComtcoU  /;.  Co.  168  U.  S.  131,  42  L.  ed.  409, 
18  Sup.  Ct  Rep.  34;  Muse  v.  Artinsrton  Ho- 
tel Co.  168  U.  S.  430,  42  L.  ed.  531,  18  Sup. 
Ct  Rep.  109;  Kipley  v.  Illinois,  170  U.  8. 
186,  42  L.  ed.  1001,  18  Sup.  Ct  Rep.  660.  . 

•Mr.  Justice  Qrmj  delivered  the  opinion  [SS] 

of  the  court: 

This  was  a  proceeding  commenced  Sep- 
tember 27,  1805,  in  the  surrogate's  court  h7 
the  ccMnptroUer  of  the  city -and  county  of 
New  York,  for  the  taxation  of  proper^  of 
John  F.  Houdayer,  deceased,  under  tha 
statute  of  New  York  of  1892,  chap.  399. 
entitled  "An  Act  in  Relation  to  Taxahle 
Transfers  of  Property,"  the  material  provi- 
sions of  which  were  as  follows: 

"Sec.  1.  A  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  property, 
real  or  personal,  of  the  value  of  $500  or  over, 
or  of  any  interest  therein  or  income  there- 
from, in  trust  or  otherwise,  to  persons  or 
corporations  not  exempt  by  law  from  taxation 
on  real  or  personal  property  in  the  f(riIowing 


"1.  When  the  transfer  is  by  will  or  by  the 
intestate  laws  of  this  state  from  any  person 
dying  seised  or  possessed  of  the  property 
while  a  resident  of  the  state. 

"2.  When  the  transfer  is  by  will  or  intes- 
tate law,  of  property  within  the  state,  and 
the  decedent  was  a  nonresident  of  the  state 
at  the  time  of  his  death." 

"Sec.  22.  The  words  'estate'  and 'property,' 
as  used  in  this  act.  shall  be  taken  to  mean 
the  property  or  interest  therein  of  the  tes- 
tator, intestate,  grantor,  bargainor,  or  ven- 
dor, passing  or  transferred  to  those  not  here- 
in specifically  exempted  from  the  provisiont 
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of  this  act,  and  not  as  the  property  or  inter* 
est  therein  passing  or  transferred  to  indirid- 
nal  l^atees,  devisees,  heirs,  next  of  kin, 
granted,  donees,  or  vendees,  and  shall  in- 
clude all  property  or  interest  therein,  wheth- 
er situated  within  or  without  this  state, 
over  which  Ihis  state  has  any  jurisdiction 
for  the  purposes  of  taxation.  Th«  word 
'transfer,'  as  used  in  this  act,  shall  be  taken 
to  include  the  passing  of  property  or  any  in- 
terest therein  in  possession  or  enjoyment, 
[34]  'present  or  future,  by  inheritance,  descent, 
devise,  bequest,  grant,  deed,  bargain,  sale,  or 
gift  in  the  manner  herein  prescribiisd."  1 
N.  Y.  Laws  1802,  pp.  814,  815,  822. 

The  case,  as  stated  by  the  court  of  appeals, 
was  this:  "On  May  21,  1895,  John  F.  Houd. 
•yer  died  intestate  at  Trenton,  New  Jersey, 
where  be  had  resided  for  a  number  of  years. 
In  1876  he  opened  an  account  with  the  Farm- 
ers' Loan  &  Trust  Company  of  the  city  of 
New  York  as  trustee  under  the  will  of  Ed- 
ward Husson,  deceased,  in  which  he  made  de- 
posits from  time  to  time  of  moneys  belong- 
ing to  the  trust  estate,  as  well  as  moneys  Iw- 
longing  to  himself.  This  continued  as  an 
open  running  account  until  his  death,  when 
the  balance  on  hand  was  the  siun  of  $73,716, 
of  which  $2,000  belonged  to  him  as  trustee, 
and  the  remainder  to  himself  as  individual. 
The  appraiser  deducted  $3,500  for  the  pay- 
ment of  debts  and  expenses,  and  included 
$68,216  in  the  appraisal,  which  was  af- 
flnned  by  the  surrogate,  but  reversed  by  the 
•upreme  court"  160  N.  Y.  37,  34  L.  R.  A. 
236,  44  N.  E.  718,  8  App.  Div.  474,  38  N.  T. 
Snpp.  323. 

(^  October  6,  1896,  the  court  of  appeals 
reversed  the  order  of  the  supreme  couit,  and 
affirmed  the  order  of  the  surrogate. 

On  April  4,  1898,  the  administrator  of 
Houdayer  sued  out  a  writ  of  error  from  this 
court,  as  against  the  comptroller,,  and  as- 
signed the  following  errors: 

"First  That  the  property  in  question  being 
situated  in  the  state  of  New  Jersey,  of  which 
state  also  the  decedent  was  a  resident  at  the 
time  of  his  decease,  the  laws  of  the  state  of 
New  York  have  no  application  thereto,  nor 
have  the  courts  of  New  York  jurisdiction 
thereof. 

"Second.  That  by  the  law,  as  interpreted 
by  the  decision  and  judgment  herein,  the  leg- 
islature of  the  state  of  New  York  attempts 
to  exerdae  jurisdiction  beyond  the  state,  and 
to  affect  contracts  and  rights  of  a  citizen  of 
another  state,  which  are  protected  by  the 
Constitution  and  laws  of  the  United  States 
and  the  judicial  power  granted  to  its  courts, 
and  violates  and  interferes  with  the  sover- 
eignty of  the  state  of  New  Jersey. 

"Third.  That  the  act  of  the  legislature  of 
fSS]  the  state  of  New  ■*  York,  herein  referred  to,  as 
applied  to  the  facts  and  circumstances  of 
thu  case,  or  the  act  done  under  the  authori- 
ty of  the  state  of  New  York  here  complained 
of,  is  unconstitutional  and  void  as  being  re- 
pugnant to  section  10  of  article  1  of  the  Con- 
stitution of  the  United  States,  in  that  it  im- 
pairs the  obligation  of  the  contract  between 
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a  nonresident   depositor   and   the   Farmers' 
Loan  ft  Triut  Company  of  New  York. 

"Voafih.  That  the  said  act  of  the  legisU' 
ture,  as  interpreted  by  the  decision  herein, 
is  repugnant  to  the  6th  Amendment  ot  the 
Constitution  of  the  United  States,  which 
provides  that  private  property  shall  not  be 
taken  for  a  public  use  without  just  compen- 
sation. 

"Fifth.  That  the  said  act  of  the  legisla- 
ture, as  interpreted  by  the  decision  herein, 
is  repugnant  to  section  1  of  th«  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  by  which  states  are  forbidden  to  de- 
prive citizens  of  life,  liberty,  or  property 
without  due  process  of  law." 

But  the  difficulty  which  lies  at  the  thresh- 
old of  the  consideration  of  this  writ  of  er- 
ror is  that  none  of  the  points  taken  in  the 
assignment  of  errors  appear  by  the  record 
to  have  been  made  in  any  of  the  courts  of  the 
state. 

The  only  statements  of  the  grounds  of  the 
administrator's  objections  to  the  proceedings 
below  are  these  two:  1st  His  affidavit  fllw 
before  the  appraiser  appointed  by  the  surro- 
gate, averring  "that  he  objects  to  such  pro- 
ceedings, and  opposes  a  levy  of  any  such  tax 
upon  such  amount  so  on  deposit,  and  claims 
that  said  deposit  is  exempt  under  the  laws 
and  not  subject  to  taxation."  2d.  His  ap- 
peal to  the  surrogate  from  the  formal  order 
of  assessment,  taken  "on  the  ground  that  the 
deposit  in  the  Farmers'  Loan  ft  Trust  Com- 
pany of  $71,715,  standing  at  the  time  of  the 
decedent's  death  in  his  name  as  truatee,  was 
a  chose  in  action  belonging  to  a  nonresident 
decedent,  and  not  property  within  this  state 
subject  to  taxation  under  the  proivisions  of 
the  act  in  relation  to  taxable  tranafers  of 
property;  that  the  situs  of  the  daim  of  the 
decedent  against  such  deposit  was  at  the 
domicil  of  tne  decedent,  and  not  at  the  domi- 
cil  of  the  said  depository,  and  such  property 
being  the  property  of  a  nonresident  dece- 
dent, *and  situated  out  of  this  state,  the  f  39] 
same  does  not  fall  within  the  purview  of 
said  act" 

Both  these  statemento  clearly  refer  to  the 
laws  of  New  York,  and  not  to  the  Constitu- 
tion of  the  United  States.  And  the  opinion 
of  the  supreme  court  as  well  as  that  of  the 
court  of  appeals,  turns  upon  the  question 
whether  the  sum  due  from  the  Farmers' 
Loan  ft  Trust  Company  of  the  city  of  New 
York  to  the  intestete  at  the  time  of  his  death 
was  "property  within  the  state,"  within  the 
meaning  of  the  stetute  of  1892.     . 

No  mention  of  the  Constitution  of  the 
United  States,  or  of  any  provision  thereof, 
by  the  plaintiff  in  error,  or  by  the  court  is 
to  be  found  at  any  stege  of  the  case  while  it 
was  pending  in  the  courts  of  the  state  of  New 
York ;  and  ft  is  impossible,  upon  this  record, 
to  avoid  the  conclusion  that  it  never  oc- 
curred to  Uie  plaintiff  in  error  to  raise  a  Fed- 
eral question  until  after  the  case  had  been 
Anally  decided  against  him  in  the  highest 
court  of  the  stete. 

In  order  to  give  this  court  jurisdiction  of 
a  writ  of  error  to  review  a  judgment  which 
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the  highest  court  of  a  state  has  rendered  io 
favor  of  the  validity  of  a  statute  of  or  an  au- 
thority exercised  under  a  state,  the  validity 
of  the  statute  or  authority  must  have  been 
"drawn  in  question  ...  on  the  ground 
of  their  being  repugnant  to  the  Constitution, 
laws,  or  treaties  of  the  United  States.'' 
When  no  such  ground  has  been  presented  to 
or  considered  by  the  courts  of  the  state,  it 
cannot  be  said  that  those  courts  have  dis- 
regarded tiie  Constitution  of  the  United 
States,  and  this  court  has  no  jurisdiction. 
Rev.  Stat,  i  709;  Murdook  r.  Memphis,  20 
Wall.  6»0,  633.  634,  22  L.  ed.  429,  433,  444; 
Levy  V.  Superior  Court  of  San  Franoiaoo. 
167  U.  8.  176,  42  L.  ed.  126,  17  Sup.  Ct  Rep. 
769;  UUler  v.  ComtpaU  R.  Co.  168  U. 
S.  131,  42  L.  ed.  400,  18  Sup.  Ct.  Rep. 
34;  Columbia  Water  Power  Co.  v.  Colum- 
bia Eleetrio  Street  Raihoay,  Light,  d  P.  Co. 
172  U.  S.  47.5,  488,  43  L.  ed.  621,  626,  19  Sup. 
Ct.  Rep.  247,  and  cases  there  cited. 

Writ  of  error  diamiased  for  u>ant  of  juria- 
diction. 


[•■n  ^\XGLO-CALIFORNIAN   BANK,  Limited, 
Appt., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  37-40.) 

Juriadiction  on  appeal  to  review  elaasifica- 
tion  of  imported  articlea. 

A  suit  to  review  a  decision  of  the  board  of  gen- 
eral appraisers  In  the  matter  of  the  classlfl- 
ratlon  of  Imported  articles  Is  one  "arising  un- 
der the  revenue  laws,"  In  which,  by  tbe  Judi- 
ciary art  of  March  3,  1891,  the  decision  of 
tbe  circuit  court  of  appeals  Is  llnal,  so  that 
no  appeal  can  be  taken  to  the  Supreme  Court. 

[No.  31.] 

Submitted  October  It,  1899.    Decided  Octo- 
ber SO,  1899. 

APPEAL  from  adecreeof  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  affirm- 
ing a  decree  of  the  Circuit  Court  which  re- 
versed the  decision  of  the  board  of  general 
appraisers  in  the  matter  of  the  classification 
of  imported  steel  rails.    Diamiased. 

See  same  case  below,  48  U.  S.  App.  27,  76 
Fed.  Rep.  742,  22  C.  C.  A.  527. 

The  facts  are  stated  in  the  opinion. 

Ur.  William  Plnkney  Wliyte  sub- 
mitted the  cause  for  appellant. 

Aaaiatant  Attorney  Oeneral  Hoyt  and  Mr. 
Fellz  Brtuuaigan  submitted  the  cause  for 
appellee : 

So  far  as  the  present  appellant  is  con- 
cerned, the  final  judgment  of  the  circuit 
court  of  appeals  ended  the  litigation,  and 
there  is  no  appeal  to  this  court  from  that  fi- 
nal judgment  or  decree,  and  no  mode  of  re- 
view except  by  certiorari. 

Lau  OtB  Bew,  Petitioner,  141  U.  S.  683,  35 
L.  ed.  808,  12  Sup.  Ct.  Rep.  43;  McLiah  v. 
Roff,  141  U.  S.  661,  35  L.  ed.  893,  12  Sup.  Ct. 
Rep.  118;  Be  Heath.  144  U.  S.  92,  36  L.  ed. 
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358,  12  Sup.  Ct  Rep.  615;  Bunt  ▼.  I7fM(e«l 
Statea,  166  U.  S.  424,  41  L.  ed.  1063,  17  Sup. 
Ot  Rep.  609. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  petition  filed  in  the  circuit 
court  of  the  United  States  for  the  nortiiem 
district  of  California  by  the  Secretary  of  the 
Treasury,  under  the  act  of  June  10,  1890 
(26  Stat,  at  L.  131,  chap.  407),  commonly 
known  as  the  customs  administrative  act,  for 
the  review  of  a  decision  of  the  board  of  gen- 
eral appraisers  in  the  matter  of  the  classifi- 
cation of  certain  steel  T  rails  imported  at 
San  Francisco  by  the  Bank  of  California  and 
withdrawn  on  its  authority  by  the  Anglo- 
Californian  Bank,  Limited.  The  duties 
levied  by  the  collector  were  paid  under  pro- 
test, and  the  protest  sustained  by  the  board 
of  general  appraisers.  The  circuit  court 
reversed  the  decision  of  the  board  (71  Fed. 
Rep.  505),  and  the  Anglo-Oalifornian  Bank 
carried  the  case  by  appeal  to  the  circuit  court 
of  appeals  for  the  ninth  circuit,  which  af- 
firmed the  decree  of  the  circuit  court.  48 
U.  S.  App.  27,  76  Fed.  Rep.  742,  22  C.  C.  A. 
527.  After  an  unsuccessful  application  *to  [38) 
this  court  for  a  writ  of  certiorari  ( 16U  U.  S. 
722,  41  L.  ed.  1188,  17  Sup.  Ct.  Rep.  991),  the 
bank  prayed  the  pending  appeal,  and  the 
cause,  coming  on  for  argument,  was  submit- 
ted on  printed  briefs. 

The  proceedings  were  carried  on  below  in 
the  name  of  the  Secretary  of  the  Treasury, 
but  in  this  court,  by  agreement,  the  United 
Statea  were  properly  substituted  as  a  party. 
United  Statea  v.  John,  156  U.  S.  109,  39  L. 
ed.  87,  15  Sup.  Ct.  Rep.  39;  United  Statea 
V.  Hopewell,  6  U.  S.  App.  137,  51  Fed.  Rep. 
798,  2  C.  C.  A.  610. 

The  judiciary  act  of  March  3,  1891  (26 
Stat,  at  L.  826,  chap.  617),  provides  for  the 
review  of  the  final  decisions  of  the  circuit 
courts  by  this  court  and  by  the  circuit  courts 
of  appeals.  Section  6  specifies  the  classes 
of  cases  which  may  be  brought  directly  to 
this  court,  and  section  6  confers  appellate 
jurisdiction  in  all  other  cases  on  the  circuit 
courts  of  appeals,  whose  judgments  or  de- 
crees in  certain  enumerated  classes  of  cases 
are  made  final  by  the  statute.  At  the  same 
time  the  section  provides  that  the  circuit 
courts  of  appeals  may  certify  to  this  court 
any  questions  or  propositions  of  law  con- 
cerning which  instruction  is  desired  for  the 
proper  decision  of  pending  cases,  and  that 
these  may  be  ans;vered  or  the  whole  cause 
required  to  be  sent  up  for  consideration. 
And  it  is  also  provided*  that  those  cases  in 
which  the  judgments  or  decrees  of  the  cir- 
cuit courts  of  appeals  are  made  final  may 
be  required  by  this  court,  by  certiorari  or 
otherwise,  to  be  certified  to  it  for  review  and 
determination. 

This  is  not  an  appeal  from  the  circuit 
court  directly  to  this  court,  nor  does  the 
case  fall  within  either  of  the  classes  of  cases 
enumerated  in  %  5,  in  which  such  an  appeal 
would  lie. 

No  question  or  proposition  of  law  concern- 
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tag  which  the  circuit  court  of  appeals  desired 
the  advice  of  this  court  was  certified,  and, 
on  the  contrary,  the  decree  of  the  circuit 
oourt  was  affirmed  by  the  judgment  of  the 
circuit  court  of  appeals,  with  costs. 

The  case  is  not  before  us  on  certiorari,  but 
on  appeal,  and  an  appeal  does  not  lie  in  those 
cases  in  which  the  judgments  or  decrees  oi 
the  circuit  courts  of  appeals  are  made  final 
by  the  statute.  Among  those  cases  are 
.[39]  cases  "arising  under  the  'revenue  laws,"  and 
as  this  is  such  a  case  the  appeal  cannot  be 
maintained. 

It  is  true  that  under  the  act  of  June  10, 
1890,  an  appeal  would  lie  directly  from  the 
circuit  courts  to  this  court  if  the  circuit 
court  should  be  of  opinion  that  the  question 
involved  was  of  such  importance  as  to  re- 
quire a  review  of  its  decision  by  this  court, 
and  that  in  the  order  allowing  this  appeal 
the  circuit  court  of  appeals  stated  "that  the 
question  involved  is  of  such  importance  as  to 
require  a  review  of  said  decision  and  decree 
by  the  Supreme  Ckturt  of  the  United  States;" 
but  this  is  not  an  appeal  from  the  circuit 
oourt,  and,  moreover,  the  judiciary  act  of 
Hatch  3,  1801,  prescribes  a  different  rule 
as  to  the  prosecution  of  appeals. 

In  United  States  v.  Amerioan  Bell  Teleph. 
Co.  159  U.  S.  548.  40  L.  ed.  265,  16  Sup.  Ct. 
Kep.  €9,  it  was  held  that  this  court  had  ju- 
risdiction by  appeal  over  a  decree  of  a  cir- 
cuit court  of  appeals  in  a  suit  brought  by  the 
United  States  in  the  circuit  court  to  cancel 
a  patent  for  an  invention. 

The  argument  was  pressed  that  the  appeal 
could  not  be  maintained  because  the  de- 
crees of  the  circuit  courts  of  appeals  were 
made  final  by  the  act  in  cases  "arising  under 
the  patent  laws,"  and  that  that  was  such  a 
case.  In  view  of  the  fact,  however,  that  the 
United  States  instituted  the  suit  as  a  sov- 
ereign in  respect  of  alleged  miscarriage  in 
the  exercise  of  one  of  its  functions  as  such, 
it  was  thought  that  considerations  of  public 
policy  forbade  imputing  to  Congress  the  in- 
tention to  include  the  case  in  that  category. 

We  observed  that  actions  at  law  for  in- 
fringement, and  suits  in  equity  for  infringe- 
ment, for  interference,  and  to  obtain  patents, 
being  brought  for  the  vindication  of  rights 
created  by  the  patent  laws,  were  clearly 
cases  arising  under  those  laws,  and  came 
strictly  within  the  avowed  purpose  of  the 
act  of  March  3,  1891,  to  relieve  this  court 
of  that  burden  of  litigation  which  operated 
to  impede  the  disposition  of  cases  of  peculiar 
^avity  and  general  importance.  But  there 
was  nothing  in  the  objects  sought  to  be  at- 
tained and  the  mischiefs  sought  to  be  rem- 
edied by  the  act  which  furnished  foundation 
for  the  belief  that  Congress  intended  to 
[40]  place  a  limitation  on  our  appellate  "jurisdic- 
tion in  a  suit  in  which  the  United  States 
were  plaintiffs  and  appellants,  and  which 
was  brought  in  effectuation  of  the  superin- 
tending authority  of  the  government  over 
the  public  interests. 

We  do  not  think  the  present  appeal  comes 
within  the  ruling  in  that  case. 

Appeal  dismissed. 
175  V.  S.        U.  S..  Book  44. 


DE      LA      VERGNE      REFRIGERATINQ 
MACHINE  COMPANY,  Petitioner, 

V. 

GERMAN  SAVINGS  INSTITUTION  et  ol, 
(See  8.  C.  Beporter's  ed.  40-60.) 

Potoer  of  corporation  to  purchase  stock  of 
rival  corporation  to  suppress  competition. 

1.  A  conveyance  of  all  the  assets  of  a  corpora- 
tion Is  not  within  the  power  of  the  stockhold- 
ers, even  though  tbey  all  sign  It,  wlthoDt 
formal  action  at  a  meeting  held  for  that  pur- 
pose. 

2.  It  Is  not  within  the  general  powers  of  a 
corporation  to  purchase  the  stock  of  other 
corporations  for  the   purpose  of  controlling 

*  their  management,  unless  express  permlssioa 
be  given  them  to  do  so. 

8.  Authority  to  purchase  "other  property  nec- 
esary  for  their  business,"  given  to  manufac- 
turing corporations  by  N.  Y.  act  June  7,  1853, 
docs  not  extend  to  the  pnrchase  of  stock  of 
similar  corporations. 

4.  The  purchase  by  a  manofacturlng  company 
of  the  stock  of  an  Insolvent  rival  concern 
which  has  ceased  to  do  business,  and  whose 
stock  Is  bought  for  the  evident  purpose  of  pre- 
venting a  reorganization  and  of  obtaining  Its 
patronage,  is  not  authorized  by  N.  Y.  act 
April  28,  1866,  chap.  838,  making  It  lawful 
(or  a  manufacturing  company  to  hold  stock 
In  the  capital  of  any  corporation  engaged  In 
the  business  of  mining,  mannfactnring,  or 
transporting  such  matters  as  are  required  In 
tbe  prosecution  of  the  business  of  the  former 
company,  so  long  as  tbey  shall  furnish  or 
transport  snch  materials  for  the  use  of  such 
company  and  tor  two  years  thereafter,  and 
no  longer. 

5.  No  action  can  be  maintained  against  a  cor- 
poration on  a  contract  prohibited  by  Its  char- 
ter. 

6.  A  contract  with  stockholders  of  a  corpora- 
tion for  Its  assets  and  goodwill  Is  without 
consideration,  If  there  Is  no  corporate  action 
authorizing  the  transfer,  since  the  assets  are 
the  property  of  the  company,  and  not  of  Ite 
stockholders. 

[No.  46.] 

Argued  April  7,  11,  1899.    Decided  Ootober 

SO,  1899. 

N  WRIT  OF  CERTIORARI  to  review  a 
judgment  of  the  Circuit  Court  of  Ap- 


i 
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Note. — At  to  estoppel  of  corporation  to  set 
up  plea  of  ultra  vUct, — see  notes  to  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  86  L. 
ed.  U.  8.  58  ;  Wood  v.  Corry  Waterworks  Co.  (C. 
C.  W.  D.  Pa.)  12  L.  B.  A.  168,  and  Miller  v. 
American  Mut.  Accl.  Ins.  Co.  (Tenn.)  20  L.  B. 
A.  765. 

At  to  power  of  oorporattont  to  deal  in  the 
stock  of  other  corporationt  or  their  own, — see 
note  to  Buckeye  Marble  A  Freestone  Co.  v.  Har- 
vey (Tenn.)  18  L.  B.  A.  252. 
Potcer  of  corporation  to  purchase  ttick  of  other 

corporationt  for  purpoie  of  oontrolUng  their 

munaycmcnt. 

A  corporation  engaged  In  business  of  a  pub- 
lic character  will  not  be  allowed  to  gain  conirol 
of  the  stock  of  other  corporations  engaged  In 
vhc  snmf  Imslness,  and  so  create  a  monopoly. 
People  ex  rcl.  Peabody  v.  Chicago  Gas  Trust  Co. 
130  III.  268,  S  L.  K.  A.  497,  22  N.  B.  708. 

A  railroad  company  has  no  Implied  power  to 
purchase  stock  In  another  railway  company  for 
the  purpose  of  controlling  Its  management.  Cen- 
6  6* 
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peals  for  the  Eighth  Circuit,  which  by  equal 
aivision  affirmed  the  decision  of  the  Circuit 
Court  in  favor  of  plaintiffs  in  an  action  for 
breach  of  a  contract  to  deliver  stock  in  a 
corporation.     Reversed. 

See  same  case  below,  49  U.  S.  App.  777, 
84  Fed.  Rep.  1016,  28  C.  C.  A.  681. 

Statement  by  Mr.  Justice  Brown  i 
[40}  *This  is  a  consolidation  of  eight  actions 
brought  by  the  German  Savings  Institution 
and  seven  other  plaintiffs,  in  the  circuit 
court  of  the  city  of  St.  Louis,  against  the  De 
la  Vergne  Refrigerating  Company  and  John 
C.  De  la  Vergne,  its  president  and  principal 
stockholder,  personally,  for  a  failure  to  de- 
liver to  plaintiffs  certain  stock  in  the  Refrig- 
erating Company. 

Certoin  personal  property  was  seized  up- 
oti  attachment  issued,  a  forthcoming  bond 
given  therefor,  and  the  several  actions  were 
afterwards  removed  to  the  circuit  court  for 
the  eastern  district  of  Blissouri  upon  the 
joint  petition  of  the  defendants.  In  that 
court  the  several  actions  were  consididated 
[411]  and  submitted  'upon  an  agreed  statement  of 
facts  upon  which  judgmeDt  was  entered  for 
the  defendants. 

Pending  the  proceedings  in  the  state  court, 
and  on  May  12,  1896,  John  C.  De  la  Vergne 
died,  and  on  Novembcnr  6, 1896,  his  death  was 
•u^eeted  to  the  court,  when  WiUiam  C. 
Riwardson,  public  administrator  of  the  city 
of  St.  Louis,  entered  his  appearance,  and 
with  his  consent  an  order  was  entered  reviv- 
ing each  of  such  actions  against  him. 

From  the  judgment  so  entered  in  the  cir- 
onit  court,  a  writ  of  error  was  taken  from 
the  drcnit  court  of  appeals,  the  judgment  of 
the  court  below  reversed,  and  the  cause  re- 
manded with  directions  to  grant  a  new  trial. 
36  U.  S.  App.  184,  79  Fed.  Rep.  146,  17  C.  C, 
A.  34. 

Amended  answers  were  filed  in  the  lower 
eourt,  much  testimony  taken,  the  cause  sub- 
mitted to  the  court  without  a  jury,  and  a 
judgment  entered  in  favor  of  the  plaintiffs 
for  9126,849.96. 

From  this  judgment  a  writ  of  error  was 


prosecuted  by  the  Refrigerating  Company, 
one  of  the  defendants.  The  judgment  was 
affirmed  by  the  court  of  appeals  by  an  equal 
division.  49  U.  S.  App.  777,  84  Fed.  Rep. 
1016,  28  C.  C.  A.  681.  Whereupon  the  Re- 
frigerating Company  applied  for  and  was 
allowed  a  writ  of  certiorari  from  tliis  court. 

Uesara.  Frederiok  W.  Xiehmaan  and 
Oharlea  H.  Aldrloli  argued  the  cause  and, 
with  Ur.  Charles  Hagel,  filed  a  brief  for  pe- 
titioner: 

The  assets  of  the  consolidated  company, 
insolvent,  being  in  the  hands  of  an  assignee 
under  the  insolvent  laws  of  Illinois,  and  in 
due  process  of  administration,  the  stock 
owned  by  the  respective  respondents  was  the 
only  thing  attempted  to  be  delivered  under 
the  contract,  and  must  therefore  be  deemed 
the  subject  of  the  contract. 

Humphreys  v.  UcKiaaock,  140  U.  S.  304, 
35  L.  ed.  473.  11  Sup.  Ot  Rep.  779;  Bmith  v. 
Hwd,  12  Met.  371,  46  Am.  Dee.  690;  Ohiea- 
go,  R.  I.  &  V.  R.  Co.  V.  Howard,  7  WaU.  392, 
19  L.  ed.  117;  Whittler  t.  Forstor,  14  C.  B. 
N.  S.  248:  Faweett  v.  Oahom,  32  III.  411,  83 
Am.  Dec.  278;  Burton  v.  Ouryea,  40  HI.  320; 
Story,  Sales,  3d  ed.  SS  186,  423;  Lunn  r. 
Thornton,  1  C.  B.  379;  BuHng  v.  Cabell,  9 
W.  Va.  522,  27  Am.  Rep.  662;  Low  v.  Pew, 
108  Mass.  349.  11  Am.  Rep.  357. 

The  stock  of  the  Consolidated  loe  ICaehine 
Company  was  a  part  of  the  consideration  for 
the  promise  of  the  De  la  Vergne  Company  to 
pay  $100,000  in  its  own  stock  or  in  cash. 
The  contract  was  ultra  vires  of  the  vendee 
company,  and  therefore  illegal  and  void. 

N.  y.  Laws  1848,  chap.  40,  8  8 ;  N.  Y.  Laws 
1890,  chap.  564,  |  40;  Boone,  Corp.  9  107; 
Green's  Brice,  Ultra  Vires,  p.  91,  note  b; 
Morawetz,  Priv.  Corp.  H  431,  433;  People 
ea  rel.  Peahody  v.  Chicago  Oas  Trust  Co.  130 
111.  268,  8  L.  R.  A.  497,  22  N.  E.  798;  Mil- 
hank  V.  New  York,  L.  E.  A  W.  R.  Co.  64  How. 
Pr.  20;  Talmage  v.  Pett,  7  N.  Y.  328;  Bt. 
Louis,  V.  d  T.  H.  R.  Co.  ▼.  Terre  Haute  d  I. 
R.  Co.  145  U.  S.  393,  36  L.  ed.  738,  12  Sup. 
Ct  Rep.  953;  Central  Transp.  Co.  t.  PulU 
man's  Palace  Car  Co.  139  U.  S.  24,  36  L.  ed. 


tral  R.  Co.  v«  Collins,  40  Oa.  682 ;  Hazlehurst 
V.  Savannah,  G.  ft  N.  A.  B.  Co.  48  Oa.  18 ;  Pear- 
son V.  Concord  B.  Corp.  62  N.  H.  687. 

To  the  same  effect  Is  Mllbank  v.  New  York, 
L.  B.  ft  W.  R.  Co.  64  How.  Pr.  20,  In  which  It 
was  held  that  a  railway  comiMui;  which  has 
acquired  by  purchase  the  majority  of  all  the 
stock  Issued  by  another  railroad  company  bai, 
no  right  to  vote  thereon,  and  thus  acquire  con- 
trol of  the  latter  corporation. 

A  Carchase  of  shares  of  a  domesllc  corpora- 
tion by  a  foreign  corporation  engaged  In  a  sim- 
ilar business,  for  the  express  porpose  of  control- 
ling and  managing  the  domestic  corporation,  Is 
vitro  virci,  and  therefore  unlawful  and  void. 
Buckeye  Matt>le  ft  Freestone  Co.  v.  Harvey,  i2 
Tenn.  116,  18  L.  B.  A.  262,  20  S.  W.  427. 

A  manufacturing  corporation  has  no  implied 
power  to  purchase  the  stock  of  an  Insolvent 
rival  concern  which  has  ceased  to  do  business, 
with  the  evident  purirase  of  thereby  preventing 
a  reorganisation  and  of  obtaining  Its  patronage. 
DB  I.A  Vbro.se  RcpmoaRATiNO  Mach.  Co.  V. 
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Even  where  a  corporation  has  the  statutory 
right  to  purchase  stock  of  another  company,  It 
has  no  right,  as  the  owner  of  a  majority  of  the 
stocks  and  bonds  of  such  company,  to  manage 
Its  affairs  so  as  to  cause  a  default  on  a  mort- 
gage, and  obtain  control  of  the  property  by 
foreclosure  at  less  than  Its  value,  to  the  Injury 
of  the  minority  stockholdera.  Farmers'  Loan  ft 
T.  Co.  V.  New  York  ft  N.  E.  Co.  160  N.  Y.  410, 
34  L.  R.  A.  76,  44  N.  E.  1043. 

A  corporation  cannot  become  an  Incorporator 
by  subscribing  for  capital  stock  of  a  proposed 
corporation,  with  the  Intention  of  conducting 
the  same  as  Its  own  private  enterprise.  Nor 
can  It  accompllshthls  purpose  Indirectly  through' 
Its  officers  or  employees  as  pretended  Incor- 
porators and  subscribers  for  the  stock.  Central 
R.  Co.  V.  Pennsylvania  R.  Co.  81  N.  J.  Bq.  475. 

A  timber  company  has  no  authority  to  pur- 
chase bank  shares  for  the  avowed  purpose  of 
Obtaining  the  virtual  control  of  the  bank,  and 
thus  effect  loans  to  the  company  by  condact- 
ing  the  iMuik  through  Its  agenta  Samner  v. 
Marcy,  8  Woodb.  ft  U.  106,  Fed.  Caa  No.  18,609. 
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55,  11  Sup.  Ct  Rep.  478;  California  Nat. 
Bank  V.  Kennedy,  167  U.  S.  362,  42  L.  ed. 
198,  17  Sup.  Ct  Rep.  831;  Buckeye  Idarble 
<e  Fretstone  Co.  v.  Harvey,  92  Tenn.  116,  18 
L.  R.  A.  252,  20  S.  W.  427 ;  Union  P.  R.  Co. 
T.  Chicago,  M.  <£  8t.  P.  K.  Co.  163  U.  S.  564, 
41  L.  ed.  265,  16  Sup.  Ct.  Rep.  1173;  Alexan- 
der T.  Cauldmell,  83  N.  Y.  480;  Ddvia  v.  Old 
Colony  R.  Co.  131  Mass.  258,  41  Am.  Rep. 
221. 

All  tbe  shareholders  of  a  corporation  can- 
not, by  uniting  in  a  contract  or  deed,  trans- 
fer the  property  of  tbe  corporation  without 
corporate  action. 

Hellers  v.  Oreer,  172  111.  549,  40  L.  R.  A. 
589,  50  N.  E.  246. 

liie  assignment  under  tbe  niinois  statute 
regulating  assignments  by  insolvent  debtors 
left  no  title,  legal  or  equitable,  in  the  in- 
solvent consolidated  omnpany,  which  was  the 
subject  of  conveyance. 

Weber  v.  Mick,  131  III.  520,  23  N.  E.  646; 
Burrill,  Assignm.  10;  Spindle  v.  Bhreve,  111 
U.  S.  545,  28  li.  ed.  513,  4  Sup.  Ct  Rep.  522; 
Walker  v.  Ross,  150  111.  56,  36  N.  E.  986; 
Stoddard  r.  Oilhert,  163  111.  131,  45  N.  E. 
542. 

In  the  absence  of  express  statutory  au- 
thority, a  corporation  cannot  purchase  stock 
of  another  corporation. 

Boone,  Corp.  {  107;  Green's  Brice,  Ultra 
Vires,  p.  01 ;  Morawetz,  Priv.  Corp.  H  431, 
433 ;  People  ex  rel.  Peabody  v.  Chicago  Oas 
Trust  Co.  130  III.  268,  8  L.  R.  A.  497,  22  N. 
E.  798;  Uilhank  v.  ^ew  York,  L.  E.  d  W.  R. 
Go.  64  How.  Pr.  20;  Talmage  v.  Pell,  7  N.  Y. 
328;  Mechanics  d  Workingmen's  Mut.  Sav. 
Bank  d  Bldg.  Asso.  ▼.  Meriden  Ageiwy  Co. 
24  Conn.  169;  Central  R.  Co.  v.  Pennsylvania 
R.  Co.  SI  N.  J.  Eq.  476;  Pearson  v.  Conoord 
R.  Corp.  62  N.  H.  637;  Denny  Hotel  Co.  r. 
Sehram,  6  Wash.  134 ;  Franklin  Co.  t.  Lew- 
iston  Inat.  for  Savings,  68  Me.  46,  28  Am. 
Rep.  ». 

A  contract  made  by  a  corporation  beyond 
the  scope  of  its  powers,  express  or  implied, 
on  a  proper  construction  of  its  charter,  can- 
not be  enforced  or  rendered  enforceable  by 
the  application  of  the  doctrine  of  estoppel. 

Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24, 35  L.  ed.  55,  11  Sup.  Ct. 
Rep.  478;  California  Nat.  Bank  v.  Kennedy, 
167  U.  8.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831;  Buckeye  Marble  d  Freestone  Co.  ▼. 
Harvey.  92  Tenn.  116,  18  L.  R.  A.  252,  20  S. 
W.  427;  MeCormiok  ▼.  Market  Nat.  Bank, 
162  ni.  100,  44  N.  B.  381,  166  U.  8.  638,  41 
L.  ed.  817,  17  Sup.  Ct.  Rep.  433;  Hamor  v. 
Taylor  Biee  Engineering  Co.  84  Fed.  Rep. 
392 ;  Durkee  v.  People  ex  rel.  Askren,  63  111. 
App.  396.  155  111.  364,  40  K.  E.  626. 

Messrs.  Xieo  Bssaieiir  and  J.  M.  \7Uaon 
argued  the  cause  and,  with  Mr.  Eleneious 
Smith,  filed  a  brief  for  respondents: 

The  subject-matter  of  the  contract  was  not 
stock  of  the  consolidated  company,  but  its 
tangible  assets,  its  outstanding  accounts  and 
its  goodwill,  subject  to  the  payment  of  its 
debts,  and  the  custody  thereof,  until  such 
payment,  by  the  Illinois  assignee. 
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crating  Mach.  Co.  36  U.  S.  App.  184,  70  Fed. 
Rep.  146,  17  C.  C.  A.  34. 

The  contract  was  not  ultra  vires  the  con- 
solidated company,  because  it  was  not  a  mere 
combination  or  coalition  for  the  purpose  of 
creating  a  monopoly  or  trust,  but  it  was  a 
legitimate  business  undertalung. 

Morawetz,  Priv.  Corp.  S  212 ;  Herriman  t. 
Menzies,  115  Cal.  16,  35  L.  R.  A.  318,  44  Pac. 
660,  46  Pac.  730;  Oil  Creek  d  A.  River  R.  Co. 
V.  Pennsylvania  Transp.  Co.  83  Pa.  160; 
Whitney  Arms  Co.  v.  Barlow,  63  JT.  Y.  62, 
20  Am.  Rep.  504;  Oaaquet  v.  Crescent  City 
Brewing  Co.  40  Fed.  Rep.  496;  Camden  d  A. 
R.  Co.  V.  May's  Landing  d  E.  B.  City  R.  Co. 
48  N.  J.  L.  567,  7  Atl.  523. 

The  defendant  corporation  should  not  be 
permitted  to  plead  that  it  exceeded  its  char- 
ter power  in  acquiring  the  assets  of  the  con- 
solidated company,  or  that  the  latter  com- 
pany exceeded  its  powers  in  disposing  of  the 
same. 

Bradley  v.  Ballard,  55  111.  413,  7  Am.  Rep. 
650;  Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621,  25  L.  ed.  188 ;  Whitney  Arms  Co.  ▼. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504;  Oil 
Creek  d  A.  River  R.  Co.  v.  Pennsylvania 
Transp.  Co.  83  Pa.  160;  Oasquet  v.  Crescent 
City  Brewing  Co.  49  Fed.  Rep.  496 ;  Camden 
d  A.  R.  Co.  v.  May's  Landing  d  E.  H.  City  R. 
Co.  48  N.  J.  L.  667,  7  Atl.  523;  Morawetz, 
Priv.  Corp.  $  680. 

Even  if  the  contract  required  an  increase 
of  capital  stock  and  the  De  la  Vergne  Com- 
pany had  no  power  to  contract  therefor  and 
for  the  payment  in  such  form,  it  will  never- 
theless be  compelled  to  make  compensation  in 
some  other  form, — in  money. 

Hitchcock  V.  Oalveston,  96  U.  S.  351,  24  L. 
ed.  062;  Fort  Worth  City  Co.  v.  Smith  Bridge 
Co.  151  U.  8.  294,  38  L.  ed.  167.  14  Sup.  Ct 
Rep.  339;  State  Bd.  of  Agri.  v.  Citizens 
Street  R.  Co.  47  Ind.  407,  17  Am.  Rep.  702; 
Parish  v.  Wheeler,  22  N.  Y.  494;  Edwards  v. 
Fairbanks,  27  Ijl.  Ann.  449;  Morawetz,  Priv. 
Corp.  S  86;  Missouri  P.  R.  Co.  v.  Sidell,  36 
U.  S.  App.  152,  67  Fed.  Rep.  464,  14  C.  C.  A. 
477 ;  Bensiek  v.  Thomas,  27  U.  8.  App.  766, 
66  Fed.  Rep.  104.  13  C.  C.  A.  467. 

*Mt.  Justice  Brown  delivered  the  opinion  [48] 
of  the  court: 

The  principal  question  in  this  ease  is 
whether,  under  the  laws  of  New  York  pro- 
viding for  the  organization  of  manufactur- 
ing corporations,  such  corporations  are  au- 
thorized to  purchase  the  stock  of  a  rival  cor- 
poration for  the  purpose  of  suppressing  com- 
petition and  obtaining  the  management  of 
such  corporation. 

The  facts  of  the  case  are  substantially  as 
follows:  The  Consolidated  Ice  Machine 
Company  (hereinafter  referred  to  as  th« 
Consolidated  Company)  was  a  corporation 
organized  nnder  the  laws  of  Illinois,  and  was 
engaged  in  the  business  of  manufacturing 
and  selling  refrigerating  and  ice-making 
machines.  The  entire  amount  of  issued  stock 
of  such  corporation  was  $100,000.  held  in 
various  proportions  by  the  plaintiffs  in  this 
consolidated   cause.     Having  become    insol- 
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vent,  tUe  company,on  October  14, 1800,  made 
an  assignment  under  the  general  laws  of  Il- 
linois, for  the  benefit  of  creditors,  to  one  Jen- 
kins, who,  at  the  date  of  the  contract  sued 
upon,  was  engaged  in  winding  up  its  busi- 
ness. The  assignment  on  its  face  purportetl 
to  convey  to  Jenkins  and  his  successors  in 
trust  the  entire  real  and  personal  "property 
and  effects  of  every  kind  and  description"  be- 
longing to  the  corporation,  "or  in  which  it 
has  any  right  or  interest,"  the  same  being 
fully  and  particularly  enumerated  and  de- 
scribed in  an  inventory,  which,  however, 
does  not  appear  in  the  record.  Its  assets 
consisted  mainly  of  a  plant  for  the  manufac- 
ture of  refrigerating  and  ice-making  ma- 
chines in  Chicago;  of  patent  rights,  out- 
standing accounts,  and  the  goodwill  of  its 
business  which  appears  to  have  been  an  ex- 
tensive one. 

It  is  asserted  by  the  plaintiffs,  who  art 
stockholders  in  this  company,  that  the  as- 
sets exceeded  in  value  the  liabilities  of  the 
company,  and  that  the  company  was  not  in 
reality  insolvent,  but  had  assumed  contracts 
to  such  an  extent  that,  with  its  limited  cap- 
ital, it  was  unable  to  carry  them  out. 
(48]  'However  this  may  be,  subsequently  to  the 
assignment,  and  on  April  16,  1891,  the  com- 
pany itself,  by  its  president  as  party  of  the 
first  part,  and  its  stockholders  as  parties  of 
the  second  part,  entered  into  an  agreement 
with  the  De  la  Vergne  Refrigerating  Ma- 
chine Company,  a  corporation  organi^  un- 
der the  laws  of  New  York  (hereinafter  called 
the  Refrigerating  C<Hnpany),  as  party  of  the 
third  port,  and  John  C.  De  la  Vergne,  of  the 
state  of  New  York,  president  of  that  com- 
pany, party  of  the  fourth  part.  This  agree- 
ment is  the  basis  of  the  action.  After  recit- 
ing that  the  Refrigerating  Company  was  will- 
ing to  acquire  such  right  as  the  Consoli- 
dated Company  and  its  stockholders  could 
assign  in  and  to  the  assets  of  such  company ; 
that  under  the  laws  of  Illinois  the  Consoli- 
dated Company  was  not  entitled  to  the  pos" 
session  of  its  assets  in  the  hands  of  the  as- 
signee until  its  obligations  had  been  dis- 
charged; that  the  Refrigerating  Company 
was  incorporated  with  a  stock  of  $350,000 
when  its  aasets  were  worth  $1,400,000;  and 
that  its  stockholders  were  considering  a 
plan  of  increasing  the  stock  to  $2,000,000,  ot 
which  $1,000,000  was  to  be  turned  over  to 
the  Consolidated  Company  under  the  terms 
of  the  agreement. 

Therefore,  in  view  of  these  facts,  the  Con- 
solidated Company  and  its  stockholders  cov- 
enanted with  the  Refrigerating  Company 
and  its  president,  De  la  Vergne,  to  sell  and 
convey  unto  the  Refrigerating  Company  all 
their  right,  title,  and  interest  in  and  to  the 
assets  of  the  patty  of  the  first  part,  subject 
to  the  payment  of  its  obligations,  and  subject 
to  the  custody  thereof  in  the  legal  custodian, 
B.  E.  Jenkins,  assignee  as  aforesaid. 

The  second  clause  contained  a  covenant  to 
issue  to  the  stockholders  of  the  Consolidated 
Company  fully  paid-up  stock  in  the  Refrig- 
erating Company  to  the  amount  of  $100,000 


in  certain  specified  proportions  to  each  stock- 
holder. 

By  the  fourth  clause,  the  stockholders 
agreed  within  ten  days  from  the  date  of  the 
agreement  to  assign  to  De  la  Vergne,  for  the 
benefit  of  the  Refrigerating  Company,  all 
stock  of  the  insolvent  company  which  had 
been  issued,  and  which  they  guaranteed  had 
been  paid  in  full;  and  within  sixty  days 
thereafter  the  Refrigerating  Company  and 
its  president  'agreed  to  issue  and  deliver  to  [SOI 
the  stockholders  of  the  Consolidated  Com- 
pany stock  in  the  Refrigerating  Company  to 
the  amount  of  $100,000. 

By  the  fifth  clause,  th«  stockholders  in  ths 
Consolidated  Company  covenanted  to  accept, 
in  lieu  of  the  stock  of  the  Refrigerating  Cmn- 
pany,  $100,000  in  cash,  at  the  option  of  De 
la  Vergne,  the  president  of  the  company. 

By  the  seventh  clause,  the  stockholders  of 
the  Consolidated  Company  agreed  that  for  a 
period  of  ten  years  they  would  not  enter  into 
or  become  engaged  in  the  selling  or  making 
of  refrigerators  or  ice  machines,  directly  or 
indirectly,  within  the  United  States,  except- 
ing the  state  of  Montana. 

Within  the  ten  days  provided  by  the 
agreement,  certificates  representing  one 
thousand  shares  of  the  stock  of  the  O>nsoli- 
dated  Company,  with  written  assignments 
executed  by  the  parties  who  held  the  certifi- 
cates, were  delivered  to  De  la  Vergne,  al- 
though ninety-five  of  these  shares  were  held 
by  P.  J.  Lingenfelder  and  Leo  Rassieur  as 
executors,  and  ninety  were  held  by  them  as 
trustees  under  the  will  of  one  Jungenfeld, 
deceased.  These  shares  were  assigned  by  the 
parties  without  an  order  authorizing  them 
to  do  so  from  the  probate  court  of  St.  Louis, 
in  the  state  of  Missouri,  in  which  Uie  estate 
of  Jungenfeld  was  in  the  process  of  admin- 
istration. Two  days  after  the  receipt  of 
these  certificates  De  la  Vergne's  attorney 
wrote  to  Mr.  Rassieur,  calling  his  attention 
to  certain  technical  defects,  which  were  im- 
mediately remedied  by  suitable  instruments 
of  further  assurance.  No  objection  was  then 
made  that  the  assignments  of  the  executors 
and  trustees  were  insuflScient  for  want  of  an 
order  of  the  probate  court  authorizing  the 
same. 

In  the  following  July  demands  were  sev- 
eral times  made  by  Mr.  Rassieur  for  himself 
and  his  associates  for  the  $100,000  in  stock 
or  money  stipulated  by  the  contract,  but  no 
response  was  received  until  September,  when 
Mr.  Fitch,  acting  for  the  Refrigerating  Com- 
pany, announced  for  the  first  time  that  the 
defendants  declined  to  carry  out  their  part 
of  the  contract.  The  reasons  for  the  refusal 
do  not  seem  to  have  been  substantial  ones. 
The  letter  contained  an  announcement  that 
Mr.  *De  la  Vergne's  counsel  was  ready  to  re-  [51] 
turn  the  papers  sent  to  him  to  whomsoever 
was  legally  entitled  to  their  custody.  There 
was  no  reconveyance  to  the  Consolidated 
Company  of  whatever  was  covered  by  the 
contract,  the  covenant  of  its  stockholders  to 
refrain  from  transacting  business  for  tea 
{years  was  never  released,  and  none  of  the 
certifieatM  and  assignments   of  stock  wtra 
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ever  deliTered  bade  It  appeared,  however, 
that  in  the  meantime  the  Refrigerating  Com- 
pany had  secured  the  former  New  York  of- 
fice of  the  Consolidated  Company;  had  em- 
ployed its  agent  in  making  contracts  with 
former  customers  of  that  company,  which 
contracts  were  taken  in  the  name  of  such 
agent.  He  was,  however,  furnished  with  the 
means  by  which  they  were  carried  out,  and 
assignments  were  taken  from  him,  which 
practically  secured  the  goodwill  of  the  com- 
pany, although  the  Chicago  assets  were  al- 
lowed to  go  to  sale  by  the  assignee.  At  this 
sale  Mr.  De  la  Vergne  was  present  and  of- 
fered for  the  tangible  assets  the  sum  of 
$25,000. 

In  their  answer  as  amended,  defendants 
set  up  as  justitlcation  for  a  refusal  to  perform 
the  contract  that  no  assets  of  the  Consoli- 
dated Company  ever  came  into  the  possession 
of  the  defendants,  since  all,  including  the 
goodwill,  had  been  transferred  to  Jenkins, 
the  assignee,  for  the  benefit  of  its  creditors, 
and  remained  in  his  possession  and  control 
until  they  were  disposed  of  under  the  direc- 
tion of  the  probate  court  for  the  benefit  of 
creditors,  and  that  they  were  insufficient  to 
discharge  the  liabilities;  that  the  contract 
sued  upon  purporting  to  be  executed  on  be- 
half of  the  Refrigerating  Company  by  De 
la  Vergne,  its  president,  was  executed  with- 
out authority;  that  no  benefit  of  any  kind 
ever  accrued  to  the  company  under  the  con- 
tract; that  the  company  never  received  any 
of  the  consideration  moving  to  it  under  the 
contract;  that  it  never  received  any  of  the 
assets  of  the  Consolidated  Company,  nor  any 
of  the  stock;  that  it  never  in  any  manner 
ratified  or  approved  the  contract,  but,  on  the 
ocntrary,  rejected  the  same,  and  that  the 
plaintiffs  well  knew  at  the  time  of  making 
the  contract  tiiat  De  la  Vergne  had  no  power 
or  authority  to  bind  the  Refrigerating  Com- 
pany ;  that  the  defendants  notified  the  plain- 
tiffs that  they  would,  not  be  bound  by  the 
[52]  contract,  and  *that  such  rejection  of  the  con- 
tract was  acquiesced  in  by  the  plaintiffs, 
and  that,  relying  upon  such  acquiescence,  the 
defendants  abandoned  all  interests  in  the 
Consolidated  Company;  that  the  contract 
was  in  reality  for  the  stock  of  the  Consoli- 
dated Company,  and  that  the  Refrigerating 
Company  was  not  authorized  by  its  charter, 
by  the  laws  of  New  York  or  of  Illinois,  to 
purchase  such  stock,  and  that  the  agreement 
was  ultra  vires;  and,  further,  that  the  Re- 
frigerating Company  had  no  authority  to 
stipulate  for  an  increase  in  its  capital  stock, 
as  was  attempted  under  the  contract,  and 
that  the  contract  was  against  public  policy 
and  wholly  void. 

1.  The  main  defense  pressed  upon  our  con- 
sideration is  one  which  does  not  seem  to  have 
been  called  to  the  attention  of  the  circuit 
court,  and  one  upon  which  the  judges  of  the 
eircuit  court  of  appeals  were  equally  divided 
in  opinion.  It  is  that  the  president  of  the 
Refrigerating  Company  had  no  authority  to 
sign  the  contract  in  question,  and  that  the 
^rreement  itself  was  ultra  vire*  the  corpora- 
tion. 
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As  the  general  assignment  to  Jenkins, 
executed  October  14,  1890,  was  most  sweep- 
ing in  its  terms,  and  included  all  the  real  and 
personal  property  and  effects  of  every  kind 
and  description  belonging  to  the  corporation, 
or  in  which  it  had  any  right  or  interest,  it 
was  doubtless  sufficient  to  pass  the  goodwill 
of  the  business,  which  was  an  incident  either 
to  the  premises,  to  the  name  of  the  corpora- 
tion, or  to  the  tangible  property  with  which 
the  business  was  carried  on.  Churton  v. 
Douglas,  Johns.  V.  C.  (Eng.)  174,  188;, 
Menendee  v.  Holt,  128  U.  S.  514,  32  L.  ed. 
626,  9  Sup.  Ct.  Rep.  143;  Metropolitan 
Bank  v.  8t.  Louis  Dispatch  Co.  140  U.  S.  436, 
37  L.  ed.  799,  13  Sup.  Ct.  Rep.  944;  Willett 
V.  Blanford,  1  Hare,  253;  Wedd«rhum  v. 
Wedderbum,  22  Beav.  84;  Bradhury  v.  Dick- 
ens, 27  Beav.  53;  Williams  v.  Wilson,  4 
Sandf.  Ch.  379;  Sheppard  v.  Boggs,  9  Neb. 
257 ;  Wallingford  v.  Burr,  17  Neb.  137. 

This  was  evidently  the  view  taken  by  the 
assignee,  since  he  subsequently  advertised 
the  goodwill  of  the  business  for  sale,  and  sold 
the  same  under  an  order  of  the  court  to 
Clarence  A.  Knight  and  Otto  C.  Butz,  who 
afterward  sold  the  same,  including  certain 
of  the  assets,  to  John  Featherstone's  Sons. 

*It  is  difficult,  even  if  the  contract  were  [53] 
legally  executed,  to  see  what  assets  of  value 
belonging  to  the  Consolidated  Company 
passed  to  the  Refrigerating  Company  under 
it,  except  perhaps  the  possibility  that  the 
assets  would  prove  more  than  sufficient  to 
pay  the  debts;  or  that  a  settlement  might  be 
effected  with  a  majority  in  number  and 
amount  of  the  creditors,  when,  under  the 
laws  of  Illinois,  the  assignor  would  be  en- 
titled to  a  reconveyance  and  redelivery  of 
the  assigned  assets.  In  such  case  the  good- 
will would  doubtless  return  with  the  other 
assets  to  the  assignor,  t.  e.,  the  corporation,, 
but  not  to  the  stockholders,  and  the  right  to- 
sue  for  a  breach  of  the  contract  would  be- 
long to  the  corporation,  or  its  assignee^ 
There  was  also  a  covenant  that  the  Consoli- 
dated Company  would  not  engage  in  a. 
similar  business  within  ten  years  from  the< 
date  of  the  contract.  The  Refrigerating  Com- 
pany, however,  did  not  avail  itself  of  this  op- 
portunity to  compromise  with  the  creditors 
of  the  Consolidated  Company,  but  allowed 
the  assignee  to  dispose  of  the  assets,  which, 
on  a  forced  sale,  lacked  $160,000  of  being 
sufficient  to  pay  the  debts  of  the  Consoli- 
dated Company. 

In  addition  to  this,  however,  there  was  no 
corporate  action  taken  authorizing  any  such 
conveyance  by  the  corporation,  and  such  con- 
veyance would  not,  under  the  laws  of  Illi- 
nois which  conform  in  this  particular  to  the 
general  law,  be  within  the  power  of  the 
stockholders,  even  though  they  all  signed  it. 
without  formal  action  at  a  meeting  held  for 
that  purpose.  Belters  v.  Greer,  172  111.  549, 
40  L.  R.  A.  589,  60  N.  E.  246;  Bopkins  v. 
Roseolare  Lead  Co.  72  111.  373;  Humphrey* 
V.  McKissock,  140  U.  S.  304,  312,  36  L.  ed. 
473,  476,  11  Sup.  Ct.  Rep.  779;  Allemong  v. 
Simmons,  124  Ind.  190,  23  N.  E.  768;  Smith 
V.  Burd,  12  Met.  371,  385,  46  Am.  Dec.  690; 
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England  r.  Dearborn,  141  Mass.  500,  0  N.  £. 
837;  Cook,  Stockholders,  {  709. 

It  is  true  that  the  president  of  the  Consol- 
idated Company  assumed  to  sign  the  con- 
tract as  president,  and  to  bind  the  company, 
butitisscarcelynecessaryto  say  that  the  pres- 
ident of  a  corporation  has'no  power  as  such 
to  make  a  general  conveyance  of  the  assets 
of  the  corporation  without  at  least  the  as- 
sent of  the  board  of  directors.  England  v. 
Dearborn.  141  Mass.  690,  6  N.  E.  837 ;  Titus 
[64]  V.  Cairo  <t  F.  R.  Co.  37  N.  J.  L.  98,  102;  *Mc- 
Cullough  V.  Moss,  6  Denio,  607 ;  Fulton  Bank 
r.  New  York  A  8.  Canal  Co.  4  Paige,  129, 
134;  Walworth  County  Bank  v.  Farmers' 
Loan  <t  T.  Co.  14  Wis.  325;  Stokes  v.  New 
Jersey  Pottery  Co.  40  N.  J.  L.  237;  Mora- 
wetz,  PriT.  Corp.  (  537;  4  Thomp.  Corp.  S 
4622.  , 

The' stockholders  not  only  assumed  to  con- 
vey the  property  of  the  corporation  without 
title  thereto  as  well  as  without  the  requisite 
authority  so  to  do,  but,  acting  as  individu- 
als, they  sold  "all  their  right,  title,  and  in- 
terest in  and  to  the 'assets"  of  the  corpora- 
tion, "subject  to  the  payment  of  its  obliga- 
tions, and  subject  to  the  custody  thereof  in 
tha  legal  custodian,  R.  E.  Jenkins,  assignee 
as  aforesaid."  As  this  transfer  was  no 
broader  in  its  terms  than  those  employed  in 
the  assignmmt  by  the  company  to  Jenkins, 
and  as  the  stockholders  in  any  event  would 
not  have  the  power  to  transfer  the  assets  of 
the  corporation,  this  sale  could  operate  only 
upon  their  stock;  and  that  this  was  the  in- 
tention is  evident  from  the  fourth  clause  of 
the  contract,  by  which  the  stockholders 
agreed,  within  ten  days  from  the  date  of  the 
contract,  to  assign  lo  De  la  Vergne  all  the 
stock  of  the  Consolidated  Company  which 
had  been  issued,  and  which  they  guaranteed 
had  been  paid  in  full,  and  also  by  the  fact 
that  the  certificate's  for  such  stock  were  all 
assigned  by  the  holders  and  forwarded  to  De 
la  Vergne.  Ttut  again,  it  is  difficult  to  see 
what  the  Refrigerating  ^Company  gained  by 
thb  transfer  of  stock.  Doubtless  it  gave 
them  the  control  of  the  Consolidated  Com- 
pany, but  as  that  company  had  assigned 
everything  to  Jenkins,  including  the  good- 
will, there  was  nothing  left  of  value  in  the 
ownership  of  the  stodc.  Apparently  it  oould 
only  operate  upon  the  possibility  that,  by 
some  favorable  turn  of  fortune,  the  assets 
might  prove  more  than  sufficient  to  pay  the 
debts,  and  thus  the  stock  would  become  of 
tome  real  value.  However  thia  may  be,  it  is 
quite  evident  that  one  of  the  main  objects  of 
the  transfer  was  to  get  possession  of  the 
•tock  and  the  right  to  use  the  name  of  the 
Oansolidated  Company,  assuming  that  this 
did  not  pass  to  the  assignee  as  part  of  the 
goodwill  of  the  business. 

But  aa  the  powers  of  corporations,  created 
by  legislative  act,  are  limited  to  such  as  the 
[55]  act  expressly  confers,  and  the  'enumeration 
of  these  im^^ies  the  exclusion  of  all  others,  it 
follows  that  unices  exprees  permission  be 
given  to  do  so,  it  is  not  within  tbc  general 
powers  of  a  corporation  to  purchase  the  stock 
of  other  corporations  for  tna  purpose  of  con- 
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trolling  their  management.  First  Nat, 
Bank  v.  National  Exch.  Bank,  92  U.  S.  122, 
128,  23  L.  ed.  679,  681 ;  Hutnner  v.  Uaroy,  3 
VVoodb.  &  M.  103;  Morawetz,  Priv.  Corp.  | 
431;  1  Thomp.  Corp.  S  1102;  PcopU,  Pea- 
body,  v.  Chicago  Oaa  Trust  Co.  130111.  268, 
8  L.  R.  A.  497;  Milbank  v.  New  York.  h. 
B.  d  W.  R.  Co.  64  How.  Pr.  20;  ilecluxnio^ 
<t  W.  !U.  Hut.  Sav.  Bank  i£  Bldg.  Asto.  r. 
Ueriden  Agency  Co.  24  Conn.  169. 

Not  only  is  uiis  true  as  a  general  rule,  bat 
by  the  law  of  the  state  of  New  York,  under 
which  this  corporation  was  organized,  i.  e., 
"An  Act  to  Authorize  the  Formation  of  Cor- 
poratiopb  for  Manufacturing,  Mining,  Me- 
chanical, or  Chemical  Purposes,"  passed  Feb. 
17,  1848  (Laws  1848,  chap.  40),  it  was  de- 
clared in  §  8  that  "it  shall  not  be  law- 
ful for  such  company  to  use  any  of  tlieir 
funds  in  the  purchase  of  any  stock  in  any 
other  corporation."  This  language  is  clear 
and  explicit,  and  evidently  covers  purchases 
of  stock  in  other  corporations,  whether  en- 
gaged in  the  same  or  different  business. 

In  this  connection,  however,  our  attention 
is  called  to  an  act  passed  by  the  legislature  of 
New  York  June  7,  1863  (Laws  1853,  chap. 
333 ) ,  amendatory  of  the  act  of  1848,  the  2d 
section  of  which  enacts  that  "the  trusteea  of 
such  company  may  purchase  mines,  manu- 
factories, and  other  property  necessary  for 
their  business,  and  issue  stock  to  tha 
amountof  the  value  thereof  in  payment  there- 
for." The  position  of  tha  plaintiffs  in  thia 
connection  is  that,  under  the  authority  to 
purchase  "other  property  necessary  for  their 
business,"  it  was  competent  for  manufactur- 
ing corporations  to  purchase  the  stock  of 
other  similar  oorporaticns.  But  we  do  not 
so  read  tha  act.  Ita  evident  object  was  to 
permit  manufacturing  corporations  to  pur- 
chase mines  from  which  they  could  extract 
their  own  ore,  or  manufactories  of  raw  mate- 
rial, such  as  pig  iron  or  lumber,  which  oould 
furnish  to  them  material  to  bis  worked  up 
into  their  own  products;  and  in  case  sttch 
purchases  involved  a  larger  outlay  than  their 
present  resources  would  'justify,  to  issue  new  [591 
stock  "to  the  amount  of  the  value  thereof  in 
payment  therefor."  But  there  is  nothing  to 
indicate  that  the  legislature  intended  to  au- 
thorize them  to  purchase  the  stock  of  com- 
peting corporations,  or  corporations  engaged 
in  other  business.  It  is  only  property  neces- 
sary for  their  own  current  business  they  were 
authorized  to  purchase. 

Another  act  amending  the  general  corpo- 
ration act  of  1848,  passed  April  28,  1866 
(chap.  838),  was  intcmded  for  a  similar  pur- 
pose. By  section  three  it  was  enacted  that 
"it  shall  be  lawful  for  any  manufacturing 
company  heretofore  or  hereafter  organized 
under  tiia  provisions  of  this  act,  or  the  act 
hereby  amended,  to  hold  stock  in  the  capi- 
tal of  any  corporation  engaged  in  the  busi- 
ness of  mining,  manufacturing,  or  transport- 
ing such  materials  as  are  required  in  tha 
prosecution  of  the  business  of  such  company, 
so  long  as  they  shall  furnish  or  transport 
such  materials  for  the  use  of  such  company, 
and  for  two  years  thereafter  and  no  longer; 
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•ad  the  trustew  of  such  company  shall  have 
the  same  power  with  respect  to  the  purchase 
of  such  stock  and  issuing  stock  therefor  as  are 
now  given  by  law  with  respect  to  the  purchase 
of  mines,  manufactories,  and  other  property 
necessary  to  the  business  of  manufacturing 
companies.  But  the  capital  stock  of  such 
company  shall  not  be  increased  without  the 
consent  of  the  owners  of  two  thirds  of  the 
stock,  to  be  obtained  as  provided  by  sections 
twenty-one  and  twenty-two  of  the  act  here- 
by amended."    N.   Y.  Laws  1866,  chap.  838. 

The  object  of  this  act  was  evidently  much 
the  same  as  that  of  the  prior  act  of  1863,  that 
is,  to  enable  manufacturing  corporations  to 
produce  their  own  ore  and  manufacture  their 
own  raw  materials.  To  meet  the  exigencies 
of  this  statute  it  is  necessary  that  the  com- 
pany whose  stock  is  purchased  should  at  the 
time  of  the  purchase  be  engaged  in  the  busi- 
nees  of  mining,  manufacturing,  or  transport- 
ing such  materials  as  are  required  in  the 
prosecution  of  the  business  of  the  purchas- 
ing company;  and  the  right  is  limited  to  such 
time  as  they  shall  furnish  or  transport  such 
materials  for  the  use  of  such  company,  and 
for  two  years  thereafter.  It  clearly  has  no 
application  to  a  case  where  a  manufacturing 
[5T]  company  purchases  "the  stock  of  an  insol- 
vent rival  concern  whichhas  ceased  todo busi- 
ness, and  whose  stock  is  bought  for  the  evi- 
dent purpose  of  preventing  a  reorganization, 
and  of  obtaining  its  patronage. 

In  the  Revised  Statutes  of  New  York  of 
1889  (vol.  3,  p.  1959),  there  is  also  an  acl^ 
to  which  our  attention  ia  called  by  a  supple- 
mental brief,  permittingmanufacturing  com- 
panies to  increase  or  diminish  their  capita] 
stock  to  any  amount  which  may  be  sufficient 
and  proper  for  purposes  of  the  corporation, 
and  also  to  extend  their  business  to  any  other 
manufacturing  business  subject  to  the  pro- 
visions of  the  act. 

That  neither  of  these  acts  were  intended 
to  give  authority  to  corporations  to  purchase 
stock  of  other  corporations  engaged  in  the 
same  business  is  evident  from  a  subsequent 
act  approved  June  7, 1890,  to  take  effect  May 
1,  1891,  the  40th  section  of  which  provides 
that  ".  .  .  no  corporation  shall  use  any 
of  its  funds  in  the  purchase  of  any  stock  of 
its  own  or  any  other  corporation,  unless  the 
same  shall  have  been  bona  fide  pledged, 
hypothecated,  or  transferred  to  it,  by  way  of 
security  for,  or  in  satisfaction  or  part  satis- 
faction of,  a  debt  previously  contracted  in 
the  course  of  its  business,  or  shall  be  pur- 
chased by  it  at  sales  opon  judgments,  orders, 
or  decrees  which  shall  be  obUiined  for  such 
debts,  or  in  the  prosecution  thereof.  But  any 
domestie  corporation  transacting  business  in 
this  state,  and  also  in  other  states  or  for- 
eign countries,  may  invest  Hs  funds  in  the 
stocks,  bonds,  or  securities  of  other  corpora- 
tions owning  lands  in  this  stato  or  such 
states,  if  dividends  have  been  paid  on  such 
stocks  continuously  for  three  years  im- 
mediately before  such  loans  are  made,  or  if 
the  interest  on  such  bonds  or  securities  is 
not  in  default,  and  such  stock,  bonds,  or  se- 
curities shall  be  continuously  of  a  market 
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value  20  per  cent  greater  than  the  amount 
loaned  or  continued  thereon."  N.  Y.  L&ws 
1890,  chap.  604,  art.  3,  p.  1073. 

Had  the  former  acts  given  the  unlimited 
authority  to  purchase  insisted  upon  by  the 
plaintiffs  this  act  would  have  been  entirely 
unnecessary.and,  instead  of  enlarging  thepow- 
er  previously  possessed,  would  have  operated 
as  a  restriction  upon  it.  That  this  act  of 
1890  does  not  ussist  the  plaintiffs  is  evident 
not  only  from  the  fact  that  the  act  did  not 
take  effect 'until  after  the  contract*  was  made,  [SS] 
but  from  the  further  fact  that  it  merely  au- 
thorizes corporations  to  {n«e>t  thrir  fund* 
in  the  stocks,  bonds,  or  securities  of  other 
corporations  if  dividends  have  been  paid  for 
three  years  before  the  loans  are  made,  or 
if  the  interest  on  their  securities  is  not  in 
default,  and  such  securities  are  worth  20 
per  cent  greater  than  the  amount  loaned 
thereon.  This  act  evidratly  refers  to  loans 
and  not  to  purchases,  since  the  section  ex- 
pressly provides  that  no  corporation  shall 
use  its  funds  in  the  purchase  of  any  stodc, 
either  of  its  own  or  any  other  corporation, 
unless  by  way  of  security  for  antecedent  debts. 

The  truth  ia,  that  the  legislature  of  New 
York,  instead  of  repealing  the  prohibitory 
clause  in  the  original  act  of  1848,  concern- 
ing the  purchase  of  stock  in  other  corpora- 
tions, has  modified  it  but  slightly,  by  slow 
degrees,  and  in  special  cases,  to  enable  a 
manufacturing  corporation  to  control  more 
perfectly  its  own  legitimate  business  opera- 
tions, and  has  thereby  manifested  the  more 
clearly  its  intention  to  preserve  the  original 
inhibition. 

Our  conclusion  upon  this  branch  of  the 
case  is  that,  as  the  main,  if  not  the  sole,  ob- 
ject of  the  purchase  from  the  plaintiffs  was 
to  acquire  their  stock  in  the  Consolidated 
Company,  such  purchase  was  ttlt"'-  vires  the 
Refrigerating  Company. 

2.  Is  this  defense  available  to  the  Refrig- 
erating Company?  Whatever  doubts  might 
have  been  once  entertained  as  to  the  power 
of  corporations  to  set  up  the  defense  of  ultra 
vires  to  defeat  a  recovery  upon  an  executed 
contract,  the  rule  is  now  well  settled,  at 
least  in  this  court,  that  where  the  action  is 
brought  upon  the  illegal  contract  it  is  a 
good  defense  that  the  corporation  was  pro- 
hibited by  statute  from  entering  into  such 
contract,  although  in  an  action  upon  a 
quantum  meruit  it  may  be  compelled  to  re- 
spond for  the  benefit  actually  received. 

The  earliest  case  in  which  this  doctrine 
is  distinctly  laid  down  is  that  of  Pearoe  v. 
Madison  A  I.  R,  Co.  21  How.  441,  16  L.  ed. 
184,  in  which  it  appears  that  two  rcilroad 
companies,  which  had  been  consolidated, 
gave  their  promissory  notes  in  payment  for 
a  steamboat  to  run  in  connection  with  the 
railroads.  It  was  held  that,  as  there  was  no  au- 
thority in  the  'railroad  companies  to  engage  in  [SSJ 
running  steamboats,  there  could  be  no  recov- 
ery on  the  notes,  and  that  as  the  plaintiff  was 
not  the  owner  of  the  boat  and  had  sued  upon 
the  notes  as  an  indorsee,  there  could  be  no  re- 
covery. The  same  doctrine  has  been  applied 
to  leases  ultra  vires  a  corporation,  and  it  has 
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been  imiformly  held  that  there  could  be  no 
recovery  upon  the  lease  itself,  though  there 
might  be  in  «n  action  for  use  and  occupation 
of  the  property.  Pittsburgh,  0.  A  8t.  L.  B. 
Co.  V.  Keokuk  d>  B.  Bridge  Co.  131  U.  S 
371,  384.  33  L.  ed.  157,  161,  9  Sup.  Ct  Rep. 
770;  Central  Tramp.  Co.  v.  Pullman's  PoJ- 
ace  Car  Co.  139  U.  S.  24,  48,  36  L.  ed.  65,  64. 
11  Sup.  Ct.  Rep.  478j  S.  C.  171  U.  S.  138, 
43  L.  ed.  108,  18  Sup.  Ct.  Rep.  808;  ItoCor- 
mick  T.  Market  Nat.  Bank,  166  U.  S.  638, 
550,  41  Li  ed.  817,  822,  17  Sup.  Ct  Rm. 
433;  Ti^mat  v.  West  Jersey  R.  Co.  101  U. 
S.  71,  25  L.  ed.  050;  California  Jfat.  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  ed.  198, 17  Sup. 
Ct.  Rep.  831;  Buckeye  Marble  d  Freestone 
Co.  T.  Harvey,  02  Tenn.  116,  18  L.  R.  A.  262; 
Union  P.  R.  Co.  t.  Chicago,  R.  I.  i  P.  R.  Co. 
163  U.  S.  664.  41  L.  ed.  265, 16  Sup.  Ct.  R«p. 
1173. 

The  doctrine  that  no  recovery  can  be  had 
upon  the  contract  is  based  upon  the  theory 
that  it  is  for  the  interest  of  the  public  that 
corporations  should  not  transcend  the  limit* 
of  tiieir  charters ;  that  the  property  of  stodc- 
holders  should  not  be  put  to  ttie  risk  of  en- 
gagements which  they  did  not  undertake; 
that  if  the  contract  be  prohibited  by  statnta 
everyone  dealing  with  the  corporation  ia 
bound  to  t<ike  notice  of  the  restrictions  in  its 
charter,  whether  such  charter  lie  a  private 
act  or  a  general  law  under  which  corpora- 
tions of  this  class  are  organized.  Zahrithi* 
V.  Cleveland,  C.  d  0.  R.  Co.  23  How.  381. 
398,  16  L.  ed.  488,  497 ;  Thomas  v.  West  Jer- 
sey R.  Co.  101  U.  S.  71,  26  L.  ed.  960;  Penn- 
sylvania R.  Co.  V.  £f(.  Louis,  A.  tt  T.  B.  R. 
Co.  118  U.  S.  290,  and  630,  30  L.  ed.  83,  and 
284,  6  Sup.  Ct.  Rep.  1094,  and  7  Sup.  Ct.  Rep. 
24;  Oregon  R.  d>  tiav.  Co.  v.  Oregonian  R. 
Co.  130  U.  S.  1,  25,  32  L.  ed.  837,  841,  0 
Sup.  Ct  Rep.  409;  Pittsburgh,  0.  d  8t.  L. 
It.  Co.  V.  Keokuk  d  B.  Bridge  Co.  131  U.  & 
384,  33  L.  ed.  101,  9  Sup.  Ct.  Rep.  770. 

As  the  action  in  this  case  is  upon  the  con- 
tract, and  as  the  contract  was  prohibited  by 
the  charter  of  the  Refrigerating  Company, 
there  can  be  no  recovery  upon  it. 

The  difficultjr  with  the  position  of  the 
plaintiffs  in  this  case  is  this:  If  the  pur- 
chase of  the  stock  was  the  main  object  of  the 
contract  the  consideration  was  an  illegal  one, 
and  the  promise  of  the  Refrigerating  Com- 
fOQipany  to  furnish  its  own  'stock  in  payment 
was  ultra  vires.  If,  upon  the  other  hand, 
the  object  of  the  contract  was  to  obtain  the 
assets  and  goodwill  of  the  Consolidated 
Company  upon  payment  of  its  debts,  then 
the  promise  of  the  Refrigerating  Company 
to  pay  the  plaintiffs  therefor  was  without 
consideration,  since  the  assets  were  the  prop- 
erty of  the  Consolidated  Company  and  not 
of  ita  stockholders,  and  anything  realized  by 
the  sale  of  anch  assets  belonged  to  the  com- 
pany or  its  assignee,  and  should  be  devoted 
first  to  the  payment  of  its  debts.  If  there 
were  anything  of  value  beyond  the  control  of 
the  stock  which  passed  to  the  Refrigerating 
Company  under  the  contract,  the  assignee 
could  not  be  dispossessed  of  it  until  all  the 
debts  were  paid  or  oompromised,  when  it 
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would  revert  to  the  corporation  but  not  to 
the  plaintiffs.  Their  title  to  sue  must  rest 
upon  their  ownership  of  the  stock,  and  if  tli* 
defense  of  ultra  vires  be  sustained,  we  know 
of  no  theory  upon  which  the  plaintiffs  can 
recover.  It  certainly  caimot  be  true  that  the 
plaintiffs  can  take  to  themselves  the  $100,- 
000  stipulated  by  this  contract  and  leave 
creditors  of  the  corporation  unpaid  to  th* 
extent  of  $160,000. 

The  judgment  of  the  Oireuit  Court  of  Ap- 
peal* and  of  the  Circuit  Court  must  there- 
fore be  reversed,  and  the  case  remanded  to 
the  Circuit  Court  for  the  Eastern  District 
of  Missouri  with  directions  to  grant  a  new 
trial. 

Mr.  Justice  Brewer  and  Mr.  Justice  Mo- 
Koaaa  dissented. 


UNITED  STATES,  Appt., 

V. 

MARIA  DE  LA   PAZ  VALDEZ  DE  CON* 
WAY  et  al. 

(Bee  8.  C.  Reporter's  ed.  60-71.) 

Confirmation  of  private  land  claim — grant 
of  lands  by  act  of  Congress. 

1.  Lands  prevloQsty  conllrmed  by  act  of  Con- 
sresa  to  Indian  paeblos  should  be  excepted 
from  a  decree  of  conflrmatlon  of  a  Spanlsb 
grant,  even  if  the  prcTlcns  grant  by  Congreaa 
to  the  paeblos  may  be  void,  as  tlie  effect  of 
tlie  conflrmatlon  Is  only  to  release  all  clatm 
of  title  by  the  United  States,  and  It  Is  not  lo- 
eumbent  upon  the  court  of  private  land 
claims  to  determine  the  priority  of  right  aa 
between  the  claimant  and  another  grantee. 

3.  An  appeal  may  be  taken  by  the  United 
States  from  a  decision  by  the  eonrt  of  pri- 
vate land  claims  In  favor  of  a  petitioner,  al- 
thoagb  the  government  may  have  no  Interest 
in  the  resnit  of  the  litigation. 

8.  An  Indian  claim  or  title  that  has  been  con- 
flrmed  by  Congress  Is  a  "Just  and  nnextla- 
gnlsbed"  one,  within  the  meaning  of  the  pri- 
vate land  claim  act,  i  13.  snbd.  2,  ptovldtog 
that  no  claim  shall  be  allowed  that  shall  In- 
terfere with  or  overthrow  any  snch  title. 

[No.  13.] 

Argued  and  Submitted  January  It,  18S9. 
Decided  October  SO,  1899. 

APPEAL  by  the  United  States  from  a  de- 
cree of  confirmation  by  the  Court  of 
Private  Land  Claims  of  a  claim  to  lands  al- 
most entirely  within  the  limits  of  lands  pre- 
viously confirmed  to  pueblos  by  act  of  Con- 
gress and  patented  to  them.    Reversed. 

Statement  by  Mr.  Justice  Brown  i 
*Thig  was  a  petition  filed  by  Maria  de  la  (all} 
PtLT,  Valdez  de  Conway  and  twenty-one  oth- 
ers in  the  court  of  private  land  claims  for 
the  oonfirmation  of  a  tract  of  land  known  a* 
the  Cuyamungue  grant,  or  private  land  clain, 
situated  in  the  county  of  Santa  F6,  territory 
of  New  Mexico,  and  alleged  to  contain  in  ex- 
cess of  5,000  acres. 
It  appears  from  an  examination  of  the  e»- 
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pediente,  offered  in  evidence  as  the  basis 
of  the  claim,  that  on  January  22,  1731,  Ber 
nardino  de  Sena,  Tomas  de  Sena,  and  huh 
Lopez  presented  a  petition  to  Governor  Juan 
Domingo  Bustaniente  to  grant  them  the  sur- 
plus land  in  the  abandoned  pueblo  of  Cuy- 
amungue  as  royal,  public,  and  uninhabited, 
and  described  it  as  being  situated  on  both 
sides  of  the  river  Tesuque  (formerly  Cuya- 
mungue),  and  extending  from  a  blufT  of  the 
pueblo  of  Cuyamusgue  to  the  hills  of  the 
Namb6  road. 

The  governor  made  the  grant  on  the  same 
day,  directed  the  chief  alcalde  of  the  neir 
village  of  Santa  Cruz  to  notify  the  Indians 
of  the  pueblo  of  Tesuque,  the  heirs  of  cer- 
tain adjoining  property  owners,  and  all 
other  citizens  of  the  vicinity  to  show  cause, 
if  any  they  had,  why  the  tract  should  not 
be  granted  to  the  petitioners,  and,  if  there 
were  no  objection,  to  put  them  in  possession. 

Such  notice  having  been  given,  the  alcalde 
on  January  22,  1731,  put  the  petitioners  in 
juridical  possession  of  the  lands,  describing 
tlie  boundaries,  and,  after  executing  such 
act,  returned  the  proceedings  to  the  govern- 
or, by  whom  they  were  approved  and  placed 
in  the  royal  archives  of  the  city  of  Santa 
?i,  a  testimonio  thereof  being  delivered  to 
the  grantees,  the  original  of  which  is  now 
a  part  of  the  arefaiveB  of  the  United  States 
in  the  custody  of  the  surveyor  general  of  the 
territory.  The  grantees,  their  heirs  and  as- 
M]  signs,  have  been  in  possession  *of  the  land 
grant  up  to  the  present  time,  a  period  of 
one  hundred  and  sixty-four  years. 

The  petition  further  alleged  that  the 
claim  had  been  examined  ana  approved  by 
the  surveyor  general  of  the  territory,  re- 
turned by  him  favorably  to  Congress  with  a 
reoommendation  that  the  same  be  confirmed 
to  the  legal  representatives  of  the  original 
petitioners ;  but  that  it  had  never  been  acted 
upon  by  Congress,  or  the  authorities  of  the 
United  States. 

The  government  made  no  answer  to  the 
petition,  but  the  court  proceeded  to  hear  the 
cause  upon  petition  and  proofs  under  the 
last  clause  of  section  6  of  the  court  of  pri- 
vate land  claims  act,  notwithstanding  the 
failure  of  the  government  to  file  an  answer. 
Petitioners  pr(^uced  certain  witnesses  to  the 
tfect  that  portions  of  the  land  granted  had 
been  occupied  and  cultivated  by  persona 
claiming  under  the  original  grantees;  while 
the  government  showed  that  Indians  of  the 
pueblos  of  Namb£  and  Pojoaque  had  many 
years  before  instituted  proceedings  before  the 
surveyor  general  of  New  Mexico  under  the 
act  of  July  22,  1854,  for  4  leagues  of  land 
each ;  that  the  surveyor  general  had  recom- 
mended that  the  lands  thus  demanded  be 
granted  to  them,  and  Congress  had  confirmed 
the  grant  to  each  of  said  pueblos  for  4 
leagues  as  recommended  (11  Stat,  at  L. 
374) ;  that  the  grants  to  said  pueblos  were 
surveyed  and  patenta  for  than  issued;  that 
sudi  surveys  covered  the  larger  portions  of 
the  land  of  the  old  pueblo  of  Cuyamungrue, 
which  petitioners  alleged  were  granted  to  the 
origiiitd  grantees  in  this  case. 
175  V.  S. 


The  oral  testimony  tended  to  show  that 
the  pueblo  of  Pojoaque  had  been  in  existence 
since  1710,  and  the  pueblo  of  Namb6  from  a 
time  immemorial. 

Upon  motion  made  by  the  government  and 
upon  the  consent  of  all  the  parties  to  the 
proceeding,  it  was  ordered  on  October  11, 
1895,  that  these  pueblos  be  made  parties, 
and  that  the  petition  of  the  claimants  be 
deemed  amended  accordingly.  It  did  not 
appear  that  any  copy  of  Uie  petition  was 
served  upon  these  t>ueblos,  or  that  they  ap- 
peared or  waived  service;  but  the  court  on 
October  24,  1885,  entered  a  decree  against 
the  United  States  confirming  the  entire 
grant  as  complete  'and  perfect  as  of  the  date  [6SJ 
of  lite  treaty  of  Guadalupe  Hidalgo,  in  1843, 
and  further  decreed  that  the  confirmation 
should  in  no  wise  affect  the  rights  of  the  pueb- 
los of  Pojoaque  and  Namb6,  if  any  they  have, 
as  between  them  and  the  confirmees  under 
their  patents  issued  by  the  United  States 
government. 

Subsequently  to  this  decree,  and  on  No- 
vember 9,  the  Indians  of  the  two  pueblos 
above  named  entered  their  appearance, 
stated  that  the  lands  confirmed  to  the  peti- 
tioners were  almost  entirely  within  the  lim- 
its of  the  lands  confirmed  by  the  act  of  Con- 
gress to  these  pueblos,  and  patented  to  them, 
and  that,  while  they  were  made  parties  de- 
fendant to  the  petition,  they  were  never 
served  with  process,  and  had  no  opportunity 
of  making  a  defense,  and  therefore  moved 
the  court  to  vacate  the  decree  of  confirmation 
and  allow  them  to  be  heard  in  opposition  to 
the  claim.  This  motion  was  subsequently, 
and  on  December  2,  1896,  denied,  whereupon 
the  United  States  appealed  to  this  court. 

Mr.  Matthew  G.  Reynolda  argued  the 
cause  and,  with  SoUoitor  General  John  K. 
Richards,  filed  a  brief  for  wpellaat. 

Mr.  Jolua  H.  Knaebel  submitted  the 
cause  for  appellees. 

*Mr.  Justice  Brown  delivered  the  opinion  r6Sl 
of  the  court: 

This  case  involves  the  proper  dispositiMi 
by  the  court  of  private  land  claims,  under 
the  act  of  Congress  constituting  the  court, 
of  overlapping  grants.  The  facts  are  ex- 
tremely simple:  Petitioners  derived  their 
title  by  purchase  or  inheritance  from  the 
original  grantees,  who  held  under  a  royal 
grant  made  in  1731  by  the  then  governor  of 
New  Mexico,  and  through  which  they  had 
been  in  possession  of  portions  of  the  land 
ever  since.  Their  grant  had  been  examined, 
surveyed,  and  approved  by  the  surveyor  gen- 
eral of  the  United  States  in  1871,  but  had 
never  been  confirmed  by  Congress.  It  was 
not  true,  as  stated  in  the  petition,  however, 
that  "no  person  or  'persons,  natural  or  arti-  [64] 
ficial,  are  in  possession  of  the  said  land,  or 
any  part  thereof,  or  claim  the  same  or  any 
part  thereof  adversely  to  your  petitioners, 
or  otherwise  than  by  their  lease  or  permis- 
sion," since  it  appears  there  were  two  Indian 
pueblos  within  the  limits  of  the  grant,  from 
a  time  whence  the  memory  of  man  and  the 
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traditions  of  the  several  tribes  ran  not  to  the 
contrary.  It  was  shown  that  one  of  them, 
Pojoaque,  had  a  bell  originally  cast  for  its 
church,  which  bore  the  date  of  1710.  These 
pueblos  had  instituted  proceedings  before 
the  surveyor  general  under  the  act  of  July 
22,  1854,  for  4  leagues  of  land,  which  he 
recommended  to  be  granted,  and  in  com- 
pliance therewith  Congress  confirmed  a 
grant  to  each  of  said  pueblos,  which  grant* 
were  subsequently  surveyed  and  patents  is- 
sued. 11  Stat,  at  L.  374.  l^ese  surveys  covered 
all  the  land  of  the  abandoned  pueblo  of 
Cuyamungue,  granted  to  the  petitioners,  ex- 
cept about  100  acres.  It  was  insisted  in  the 
court  below  that  the  land  covered  by  these 
patents  should  be  excepted  out  of  the  decree 
of  confirmation  in  this  case;  but  it  was  held 
that  the  pueblos  had  no  just  right  or  claim 
at  the  date  of  the  treaty  to  any  part  of  the 
land  covered  by  the  petitioners'  grant;  that 
the  United  States  acquired  no  right  or  in- 
terest in  the  land  of  a  citizen  in  the  ceded 
territory  held  by  a  complete  and  perfect  title 
at  the  date  of  the  treaty;  that  Congress 
did  not  undertake  to  decide  who  was  the 
rightful  owner  of  the  land  confirmed  to  the 
pueblos,  but,  on  the  contrary,  expressly 
stated  that  the  patents  were  not  to  inter- 
fere with  any  prior  right  to  the  land  which 
might  be  held  by  other  parties.  Said  the 
court:  "If  the  petitioners  in  this  case  have 
a  complete  and  perfect  title  to  the  land  in 
question  under  the  grant  of  1731,  it  neces- 
sarily follows  that  the  pueblos  of  Namb6 
and  Pojoaque  have  no  right  or  title  to  any 
of  the  land  within  the  boundaries  of  such 
complete  and  perfect  grant  But  the  decree 
of  this  court  does  not  in  any  way  affect  the 
right  and  title  (if  any)  that  the  pueblos 
acquired  by  their  patents  from  the  United 
States,  as  between  them  and  petitioners." 

Tlie  court  declined  to  except  out  of  the  de- 
cree of  confirmation  the  lan(U  covered  by  the 
pueblos'  patents,  but  did  adjudge  that  the 
confirmation  should  in  no  wise  affect  the 
f 65]  rights  of  *the  pueblos  as  between  them  and 
the  petitioners  under  their  patents. 

The  case  depends  largely  upon  the  con- 
struction given  to  the  sections  and  parts  of 
sections  of  the  act  constituting  the  court  of 
private  land  claims.      26  Sta£  at  L.  854. 

By  section  6  the  petitioner  is  required  to 
set  forth,  among  other  things,  "the  name  or 
names  of  any  person  or  persons  in  possession 
of  or  claiming  the  same  [the  lands]  or 
any  part  thereof,  otherwise  than  by  the  lease 
or  permission  of  the  petitioner;  .  .  . 
and  a  copy  of  such  petition,  with  a  citation 
to  any  adverse  possessor  or  claimant,  shall 
...  be  served  on  such  possessor  or 
claimant  in  the  ordinary  legu  manner  of 
serving  such  process  in  the  proper  state  or 
territory,  and  in  like  manner  on  the  attor- 
ney of  the  United  States,"  whose  duty  it  is 
"to  enter  an  appearance,  and  plead,  answer, 
or  demur,  .  .  .  and  in  no  case  shall  a 
decree  be  entered  otherwise  than  upon  full 
l^al  proof  and  hearing." 

By  section  7  the  court  has  "full  power 
to  hear  and  determine  all  questions  in  cases ' 
7* 


before  it  relative  to  the  title  to  the  land  the 
subject  of  such  case;  tlie  extent,  location, 
and  boundaries  thereof,  and  other  matters 
connected  therewith  fit  and  proper  to  ba 
heard  and  determined,  and  by  a  final  decree 
to  settle  and  determine  the  question  of  the 
validity  of  the  title  and  the  boundariea  of 
the  grant  or  claim  presented  for  adjudica- 
tion, .  .  .  and  all  other  questions  prop- 
erly arising  between  the  claimants,  or  other 
parties  in  the  oase,  and  the  United  States." 

By  section  8  persons  claiming  lands  under 
a  Spanish  or  Mexican  title  "that  was  com- 
plete and  perfect  at  the  date  when  the 
United  States  acquired  sovereignty  therein 
shall  have  the  right  (but  shall  not  be 
bound)  to  apply  to  said  court  in  the  manner 
in  this  act  provided  for  in  other  cases  for 
confirmation  of  such  title; "but  the  confirma- 
tion of  such  title  "shall  be  for  so  much  land 
only  as  such  perfect  title  shall  be  found  to 
cover,  always  excepting  any  part  of  such 
land  that  shall  have  been  disposed  of  6y  th« 
United  States,  and  always  subject  to  and 
not  to  affect  any  conflicting  private  inter- 
ests, rights,  or  *claims  held  or  claimed  ad-  [6C] 
versely  to  any  such  claim  or  tide,  or  ad- 
versely to  the  holder  of  any  such  claim  or 
title.  And  no  confirmation  of  claims  or 
titles  in  this  section  mentioned  shall  have 
any  effect  other  or  further  than  as  a  release 
of  all  claim  of  title  by  the  United  States; 
and  no  private  right  of  any  person,  as  be- 
tween himself  and  other  claimants  or  per- 
sons in  respect  of  any  such  lands,  shall  be  in 
any  manner  affected  thereby."  It  was  un- 
der this  section  that  the  petition  in  this 
case  was  presented  and  a  "complete  and  per- 
fect title"  claimed. 

By  section  13,  defining  the  character  of 
claims  that  shall  be  allowed  as  those  that, 
"if  not  then  complete  and  perfect  at  tha 
date  of  the  acquisition  of  the  territory  by 
the  United  States,  the  claimant  would  have 
had  a  lawful  right  to  make  perfect  had  the 
territory  not  been  aoquire<l  by  the  United 
States,"  it  is  provided  in  the  2d  subdivision 
that  "no  claim  shall  be  allowed  that  shall 
interfere  with  or  overthrow  any  just  or  un- 
extinguished Indian  title  or  right  to  any 
land  or  place;"  and,  by  subdiri^ion  4,  that 
"no  claim  shall  be  allowed  for  any  land  the 
right  to  which  heis  hitherto  been  lawfully 
acted  upon  or  decided  by  Congress  or  under 
its  authority." 

Subdivision  5  provided:  "No  proceeding, 
decree,  or  act  under  this  act  shall  conclude 
or  affect  the  private  rights  of  persons  as  be- 
tween each  other,  all  of  which  rights  shall 
be  preserved  and  saved  to  the  same  effect  a* 
if  this  act  had  not  been  passed ;  but  the  pro- 
ceedings, decrees,  and  acts  herein  provided 
for  shall  be  conclusive  of  all  rights  as  be- 
tween the  United  States  and  all  persons 
claiming  any  interest  or  right  in  such  land." 

Subdivision  6  provides:  "No  confirma- 
tion of  or  decree  concerning  any  claim  under 
this  act  shall  in  any  manner  operate  or  have 
effect  against  the  United  States  otherwise 
than  as  a  release  by  the  United  States  of  it*  _ 
right  and  title  to  the  land  confirmed,  nor' 
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shall  it  opemto  to  make  the  United  States 
in  any  manner  liable  in  respect  of  any  such 
grants,  claims,  or  lands,  or  their  disposition, 
otherwise  than  as  in  this  act  provided." 

1.  The  decisive  question  in  the  case  is 
67]  whether  the  lands  'confirmed  by  the  act  of 
Congress  of  December  22,  1858,  pursuant  to 
the  recommendation  of  the  surveyor  general 
(II  Stat,  at  L.  374)  to  the  Indian  pudi>Ios 
of  Pojooque  and  Nambe  should  have  been  ex- 
cepted from  the  decree  of  confirmation. 
This  act  also  contains  a  proviso  similar  to 
that  contained  in  the  court  of  private  land 
claims  act,  that  "this  confirmation  shall  only 
be  construied  as  a  relinquishmemt  of  all  title 
and  claim  of  the  United  States  to  any  of  said 
lands,  and  shall  not  affect  any  adverse  valid 
rights  should  such  exist." 

This  act  operated,  then,  to  release  to  the 
Indians  all  the  title  of  the  United  States  to 
the  land  covered  by  it,  and  passed  the  title 
of  the  United  States  as  effectually  as  if  it 
contained  in  terms  a  grant  de  novo.  Ryan 
V.  Carter,  93  U.  8.  78,  82,  23  L.  ed.  807,  809. 
Nor  is  the  action  of  Congress  oonflrming 
such  private  land  claim  subject  to  judicisu 
review.  As  was  said  by  this  court  in  Tame- 
ling  V.  United  States  Freehold  A  E.  Co.  93 
U.  S.  644,  662,  23  L.  ed.  998,  1002:  "No 
jurisdiction  over  such  claims  in  New  Mex- 
ico was  conferred  upon  the  courts;  but  the 
surveyor  general,  in  the  exercise  Ol  the  au- 
thority with  which  he  was  invested,  decides 
them  in  the  first  instance.  The  final  action 
on  each  claim  reserved  to  Congress  is,  of 
course,  conclusive,  and  therefore  not  subject 
to  review  in  this  or  any  other  forum.  It  is 
obviously  not  the  duty  of  this  court  to  sit 
in  judgment  upon  either  the  recital  of  the 
matters  of  fact  by  the  surveyor  general,  or 
his  decision  declaring  the  validity  of  the 
grant.  They  are  embodied  in  his  report, 
which  was  laid  b^ore  Congress  for  its  con- 
sideration and  action."  See  also  Mamcett 
Land  Grant  Case,  121  U.  S.  325,  30  L.  ed. 
949,  7  Sup.  Ct  Rep.  1016. 

The  government  having  thus  exhausted  its 
power  with  reference  to  the  land  in  dispute 
by  granting  all  its  title  as  sovereign  pro- 
prietor to  the  pudilos,  it  is  difficult  to  see 
upon  what  principle  it  is  called  upon  to  make 
or  confirm  another  grant  to  a  different  per- 
son. Nothing  can  be  plainer  from  the  lan- 
ae  of  the  private  land  claim  act  than  that 
I  "that  shall  have  been  disposed  of  by 
the  United  States"  should  be  excepted  from 
the  decree  of  confirmation  (sec.  8)  ,-  that  no 
claim  shall  be  allowed  which  shall  interfere 
with  or  overthrow  any  just  or  unextin- 
[WJguished  Indian  title  (sec.  13)  ;that  no'claim 
shall  be  allowed  for  any  Ud^  the  right  to 
which  has  been  lawfully  Mted  upon  and  de- 
cided by  Congress  (see.  18) ;  and  that  no  pro- 
ceeding under  the  act  shall  oondnde  or  affect 
the  private  rights  of  persons  as  between  each 
other  (sec.  13).  Under  these  provisions,  if 
the  court  were  to  confirm  this  grant  for 
lands  already  granted,  such  confirmation 
would  be  void,  as  nothing  is  better  settled  by 
this  court  than  thait  a  patent  issued  by  the 
United  States  to  tands  which  they  do  not 
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own  is  a  simple  nullity.  Polk's  Lessee  v. 
Wendell,  9  Cranoh,  99,  3  L.  ed.  669;  S.  0. 
6  Wheat  293,  5  L.  ed.  92;  Salariego  ▼. 
Maverick,  124  U.  S.  261,  281,  31  L.  ed.  430, 
438,  8  Sup.  Ct  Rep.  461;  Wright  v.  Rose- 
berry,  121  U.  S.  488,  520,  30  L.  ed.  1039. 
1049,  7  Sup.  Ct.  Rep.  985;  Doolan  v.  Oarr, 
126  U.  S.  618,  625,  31  L.  ed.  844,  847,  8 
Sup.  Ct  Rep.  1228;  Noble  v.  Union  River 
Logging  B.  Co.  147  U.  8.  166,  174,  37  L.  ed. 
123,  127,  13  Sup.  Ct  Rep.  271. 

It  is  true  that  the  act  of  December  22, 
1858,  confirming  these  lands  to  the  pueblos, 
may  have  been  itself  void  by  reason  of  peti- 
tioner's prior  title  thereto;  but  that  is  a 
question  which  is  not  necessarily  involved  in 
this  case  and  upon  which  we  express  no  opin- 
ion. It  will  occasionally  happen  that  the 
government  through  accident  or  inadvert- 
ence will  patent  the  same  land  a  second  time; 
but  when  its  attention  is  called  to  the  fact 
that  the  land  has  been  previously  patented 
it  cannot  patent  the  same  land  a  second  time 
without  virtually  stultifying  itself.  A  pat- 
ent assumes  that  a  patentor  has  certain 
rights  to  convey,  and  that  if  those  rights 
have  already  been  conveyed  with  the  knowl- 
edge of  the  grantor,  a  second  patent  carries 
with  it  a  suspicion  of  a  want  of  good  faith. 

Nor  is  the  confirmation  of  this  patent  es- 
sential to  the  protection  of  the  petitioner. 
The  title  set  forth  is  one  which  was  complete 
and  perfect  at  the  date  of  the  treaty,  and 
while  he  had  the  right  under  section  8,  hs 
was  clearly  not  bound  to  apply  to  the  court 
for  a  confirmation  of  such  title,  but  was  at 
liberty  to  resort  to  the  local  courts  for  its 
establishment. 

It  is  possible  that  the  surveyor  general, 
in  recommending  the  grant  of  4  square 
leagues  to  each  pueblo,  measured  from  the 
church  as  a  center,  allowed  more  than  was 
proper;  yet  as  he  acted  according  to  the 
opinion  at  one  time  prevailing,  and  as  Con- 
gress confirmed  the  grant  to  that  amount 
the  propriety  of  such  grant  cannot  be  at- 
tadced  here  upon  that  or  'any  other  ground.  [W] 
As  was  said  in  the  case  of  TameUng  v.  United 
States  Freehold  <t  B.  Co.  93  U.  S.  644,  663, 
23  L.  ed.  998,  1003:  "(ingress  acted  upon 
the  claim  as  recommended  for  confirmation 
by  the  surveyor  general.  The  confirmation 
being  absolute  and  unconditional,  without 
any  limitation  as  to  quantity,  we  must  regard 
it  as  effectual  and  operative  for  the  entire 
tract" 

Nor  is  this  the  proper  time  to  adjudicate 
upon  the  respective  merits  of  the  two  titles. 
We  have  only  to  consider  whether  the  gov- 
ernment can  properly  be  called  upon  to  con- 
firm that  which  it  has  already  confirmed  to 
another  party.  The  court  of  private  land 
claims  seems  to  have  assumed  that  the  grant 
by  Congress  to  the  pueblos  was  absolutely 
void  by  reason  of  the  fact  that,  the  petition- 
ers having  a  complete  and  perfect  title,  the 
United  States  had  nothing  to  convey. 
This  may  be  entirely  true,  but  it  is 
not  perceived  how  the  petitioners'  titla 
can  be  aided  by  the  government  devesting 
itself  for  »  aaoond  tioM  of  »  titte  whioh  it 
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had  already  released.  The  duty  of  the  court 
under  Bection  8,  "to  hear,  try,  and  determine 
the  validity  of  the  same"  (the  grant)  "and 
the  right  of  the  claimant  thereto,  its  extent, 
location,  and  boundaries,"  is  discharged  by 
determining  the  extent  and  validity  of  the 
grant  as  between  the  United  States  and  the 
grantee,  and  it  is  not  incumbent  upon  the 
court  of  private  land  claims  to  determine  the 
priority  of  right  as  between  him  and  anoth- 
er grantee.  Such  private  rights  are  careful- 
ly preserved  in  the  8th  and  13th  sections. 

2.  The  appeal  in  this  case  was  properly 
taken  by  the  United  States.  While  the  gov- 
ernment may  have  no  interest  in  the  result 
of  the  litigation,  it  is  a  proper  and  neces- 
sary party  to  the  suit,  and  it  would  be  a 
strange  conclusion  to  hold  that  it  could  not 
follow  the  litigation  through  all  the  courts 
that  are  given  jurisdiction  of  the  case.  Up- 
on such  appeal  the  government  is  at  liberty 
to  show  that  the  petitioner  is  not  entitled 
to  a  confirmation  of  his  claim.  Indeed,  an 
appeal  is  expressly  given  by  section  9,  which 
enacts  that  "the  party  against  whom  the 
court  shall  in  any  case  decide — ^the  United 
States  in  case  of  the  oonfirmation  of  the 
claim  in  whole  or  in  part,  and  the  claimant 

(T9]  in  case  of  a  rejection  of  a  claim  in  whole  *or 
in  part — shall  have  the  right  of  appeal  to 
the  Supreme  Court  of  the  United  States." 

3.  That  the  Indian  claim  or  title  is  a 
"just  and  unextinguished"  one  within  the 
meaning  of  section  13,  subdivision  2,  of  the 
act,  is  shown  by  the  fact  that  such  title  was 
oonflrmed  by  Congress.  By  the  word  "just" 
in  this  coraiection  is  meant  only  a  title  which 
is  good  upon  its  face,  or  not  manifestly 
frivolous. — not  one  which  shall  ultimately 
turn  out  to  be  valid.  As  already  observed, 
it  was  not  the  object  of  the  act  to  permit 
private  titles  to  be  litigated  in  the  court  of 
private  land  claims  (although  perhaps  this 
may  be  dSne  incidentally),  but  merely  to  de- 
termine if  and  to  whom  the  United  States 
ought  to  release  its  rights  as  sovereign 
proprietor  of  the  soil.  As  was  said  by  this 
eonrt  in  Adamt  v.  Iforria,  103  U.  S.  501,  26 
L.  ed.  683: 

"But  the  United  States,  in  dealing  with 
the  claimants  of  lands  under  Mexican  grants, 
which  had  come  into  the  political  control  of 
our  government  by  the  treaty  of  Mexico, 
never  made  pretense  that  it  was  tJie  owner 
of  the  lands  so  granted  by  Mexico.  When, 
therefore,  guided  by  tha  action  of  the  tribu- 
nals which  the  government  had  established 
to  pass  upon  t^e  validity  of  these  alleged 
grants,  it  issued  a  patent  to  the  claimant. 
It  was  in  the  nature  of  a  quitclaim,  an  ad- 
mission that  the  rightful  ownership  had 
never  been  in  the  United  States,  but  at  the 
time  of  the  cession  it  had  passed  to  the  claim- 
ant, or  to  those  under  whom  be  claimed. 
This  principle  htw  been  more  than  once  clear- 
ly announced  in  thi<  court.  The  leading 
cases  are  Beard  v.  Federy,  3  Wall.  478, 18  L. 
ed.  88;  Henahaio  v.  Biaaell,  18  Wall.  268, 
21  L.  ed.  840;  MilUr  v.  DaU,  92  U.  8. 
473.  23  L.  ed.  738. 

"Such  a  patent  wa*  therefore  conclusive 
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only  as  between  the  United  States  and  the 
grantee,  and  was  evidence  that,  as  to  them, 
the  claimants  had  established  the  validity  of 
the  grant.  .  .  .  We  do  not  think,  there- 
fore, that  if  defendant's  survey  and  patent 
are  based  upon  a  superior  Mexican  grant, 
their  rights  are  concluded  by  the  prior  sur- 
vey of  Uie  plaintiffs." 

We  do  not  wish  to  be  imderstood  as  hold- 
ing that  two  claimants  to  the  same  land  may 
not  litigate,  as  between  themselves,  which  of 
the  two  is  entitled  to  a  confirmation,  and  *the  [71] 
question  thus  becomes  rea  judicata;  but 
when  the  title  has  once  been  confirmed  by 
Congress  it  should  be  respected  by  the  court 
of  private  land  claims  as  if  it  were  a  oon- 
flrmation  by  the  court  itself,  and  conflicting 
claimants  are  at  liberty  to  resort  to  the  or- 
dinary remedies  at  law  or  in  equity,  accord- 
ing to  the  nature  of  the  claim. 

The  main  object  of  the  court  of  private 
land  claims  is  to  ascertain  and  determine 
whether  the  land  claimed  as  private  prop- 
erty under  the  treaty  is  in  fact  private  prop- 
erty, or,  on  the  contrary,  is  public  proper^. 
In  the  latter  case,  of  course,  a  connrmation 
is  refused ;  in  the  former  case  a  confirmation 
is  made  if  the  claimant  appears  to  have,  as 
between  himself  and  the  United  States,  the 
right  to  it,  but  subject  to  the  rights  of  others 
who  are  at  liberty  to  assert  their  superior 
title  in  the  local  courts. 

We  are  therefore  of  opinion  that  the  de- 
cree of  confirmation  should  have  excepted  the 
pueblo  lands,  and  such  decree  is  accordingly 
reversed  and  the  case  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Mr.  Justice  Shlras  and  Mr.  Justice 
WMte  dissented. 


TOWN  OF  REAL  DB  DOLORES  DEL  ORG, 
Hipolito  Montoya,  et  ai.,  AppU., 

V. 

UNITED  STATES  et  al. 
(See  S.  C.  Reporter's  ed.  71-TO.) 

Petition  for  eonfirmation  of  private  Umd 
claim— -prior  oonfirmatUm  by  Oongre$$ 
and  patent  to  other  claimant. 

1.  A  claim  for  lands  within  the  limits  of  a 
grant  which  has  been  confirmed  bj  Congress, 
and  for  which  a  patent  has  been  tuued  to  an- 
other party.  Is  properly  rejected  by  the  conrt 
of  private  land  claims. 

2.  An  Indemnity  under  the  private  land  claim 
act,  I  14,  cannot  be  adjudged  when  no  such 
claim  Is  made  by  the  petition. 

3.  A  personal  Judgment  against  the  United 
States  for  the  indemnity  provided  by  the  pri- 
vate land  claim  act,  i  14,  In  case  the  lands 
decreed  to  a  claimant  have  been  sold  or 
granted  by  the  United  States  to  any  other 
person,  is  authorized  only  when  such  lands 
have  been  sold  or  granted  as  public  lands  for 
a  consideration  which  equitably  belongs  to 
the  owner  of  the  land,  and  not  where  the 
government  has  merely  released  Ita  Interaet 
to  one  apparently  holding  a  good  title  under  a 
Spanish  or  Mexican  grant,  which  ■nbaeqoent- 
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ly  tarns  out  to  be  InTalld  by  reason  of  an  old- 
er or  better  title. 

[No.  17.] 

Argued  and  Buhmitted  Janvary  It,  1899. 
Deoided  October  SO,  1899. 

Al'PEAT.  by  petitioners  from  a  decree  by 
the  Court  of  Private  Land  Claims  re- 
fusing; confirmation  of  their  claim.  Af- 
firmed. 

Statement  by  Mr.  Justice  Brotra: 
TZ2  'This  was  a  petition  filed  by  the  town  of 
Real  de  Dolores  del  Oro  and  Guadalupe  Mon- 
toya  against  the  United  States,  the  New 
Mexico  Mining  Company,  and  a  large  number 
of  other  defendants,  for  the  confirmation  of 
a  tract  of  land  containing  4  square  leagues, 
having  for  its  center  the  center  of  the  old 
Real  de  Dolores  del  Oro, — ^being  the  church 
situated  therein, — with  a  prayer  that  the 
tract  may  be  confirmed  to  the  town,  or  to 
the  petitioner  Montoya  in  his  own  right,  and 
in  trust  for  the  benefit  of  the  other  owners 
of  lands  within  its  limits. 

The  petition  set  forth  in  substance  that,  in 
the  year  1830,  the  governor  of  New  Mexico 
founded  the  town  of  Real  de  Dolores  del  Oro 
according  to  the  laws  of  New  Mexico;  that 
snch  town  continued  its  existence  from  that 
time  to  the  cession  of  said  territory  to  the 
United  States,  having  not  less  than  forty 
residents,  including  not  lees  than  twenty 
householders  and  heads  of  families;  that  a 
church  had  been  erected  and  maintained,  and 
all  of  the  requirements  of  the  laws  of  the 
Republic  of  Mexico  had  been  observed,  and 
that  the  town  had  been  fully  recognized  by 
public  authority ;  that  by  virtue  of  such  laws 
the  town,  in  addition  to  the  several  allot- 
ments to  its  inhabitants,  became  and  was  en- 
titled under  the  laws  of  Mexico  to  lands  for 
the  common  use  of  the  town,  and  in  default 
of  a  grant  for  a  larger  quantity  was  entitled 
by  law  to  a  tract,  including  the  lands  held 
in  severalty,  of  4  square  leagues  from  the 
center  of  the  town,  namely,  the  church ;  that 
there  was  no  direct  evidence  or  record  of  such 
grant  to  the  town ;  that  the  town  was  not  in- 
corporated, but  that  the  petitioner  Montoya 
brought  the  petition  on  behalf  of  the  town 
and  himself,  and  of  all  other  owners  of  land 
within  the  boundaries  of  the  tract,  and  as  the 
successors  in  part  to  the  rights  and  title  of 
the  original  grantee;  that  shortly  after  the 
acquisition  of  New  Mexico  by  the  United 
States  the  town  ceased  to  exercise  the  powers 
and  functions  of  a  municipal  government,  or 
to  elect  municipal  officers;  that  the  tract  is 
f3]*iiow  held  and  claimed  by  a  large  number  of 
persons  under  such  grant,  and  it  is  not 
Known  that  any  of  the  possessors  or  claim- 
ants thereof  are  adverse  to  the  petitioners, 
though  they  are  informed  that  tite  New  Mex- 
ico Mining  Company  claims  some  title  or 
interest  therein  by  virtue  of  a  private  land 
grant,  which  is  subordinate  to  their  title; 
that  no  claim  for  such  tract  has  ever  been 
submitted  to  the  authorities,  and  no  survey 
of  the  tract  has  ever  been  nuid*. 
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Subsequently  an  order  was  made  by  th« 
court  requiring  petitioners  to  bring  before 
the  court,  as  parties  defendant,  certain  ad- 
verse possessors  and  claimants  to  portions  of 
the  land  claimed  under  what  was  known  as 
the  San  Antonio  de  las  Uuertas  grant,  then 
pending  before  the  court. 

The  United  States  answered  this  petition, 
traversing  the  petitioners'  allegations  as  to 
the  origin,  existence,  and  right  of  the  town 
10  the  grant  claimed,  and  denied  generally 
all  the  other  allegations.  The  answer  fur- 
ther averred  that,  even  if  such  grant  had 
been  made  as  set  forth  in  the  petition,  the 
land  claimed  thereunder  was  entirely  within 
the  limits  of  a  tract  of  lanu  known  as  the 
Ortiz  Mine  grant,  which,  by  virtue  of  the 
laws,  usages,  and  customs,  and  mining  ordi- 
nances of  Mexico,  was,  on  the  28th  of  Decem- 
ber, 1833,  made  to  Jos6  Francisco  Ortiz  and 
Ignacio  Cafio;  that  the  claim  for  such  land 
was  presented  by  the  successors  in  interest 
of  the  original  grantees  to  the  surveyor  gen- 
eral of  New  Mexico,  under  the  provisions  of 
the  act  of  Congress  of  June  27,  1854,  for  his 
approval.  That  the  surveyor  general  subse- 
quently approved  the  claim;  transmitted  the 
same  to  Congress,  recommended  its  confirma- 
tion; and  that  afterwards  Congress,  by  act 
approved  March  1,  18G1,  confirmed  said 
claim.  That  subsequently  a  survey  was 
made  by  the  public  authorities,  and  on  May 
20,  1876,  letters  patent  for  such  confirmed 
grant  were  duly  issued  to  the  New  Mexico 
Mining  Company  as  owner  thereof.  That 
sifch  patent  included  the  lands  claimed  in  the 
petition,  and  that  the  action  of  Congress  was 
and  is  conclusive  and  binding  upon  this 
court. 

To  the  allegation  of  the  answer  setting  up 
the  Ortiz  Mine  grant,  the  petitioners  except- 
ed upon  the  ground  that  the  'answer  did  not  [74] 
allege  that  the  right  of  the  petitioners  to 
said  land  described  in  their  amended  petition 
had  ever  been  lawfully  acted  upon  or  decided 
by  Congress,  or  under  its  authority,  and  that 
said  matter  in  said  amended  answer  was  in- 
sufl[icient  in  law  to  constitute  a  defense. 

These  exceptions  were  overruled  by  the 
court  upon  the  ground  that  the  claims  of  the 
petitioners  were  imperfect  at  the  time  the 
sovereignty  and  jurisdiction  were  acquired 
by  the  United  States,  and  that  it  appeared 
by  the  answer  that  the  government  had  con- 
firmed another  grant  and  patented  all  the 
lands  included  in  petitioners'  claim. 

The  petitioners  elected  to  stand  upon  the 
exceptions,  and  introduced  no  evidence;  and 
a  decree  was  thereupon  entered  to  the  effect 
that  petitioners'  grant  "was  not  a  perfect  and 
complete  grant  thereof  at  or  prior  to  the  date 
of  the  cession  of  New  Mexico  to  the  United 
States  under  and  by  virtue  of  the  laws, 
usages,  and  customs  of  the  Republic  of  Mex- 
ico, in  force  at  the  alleged  date  thereof,  and 
that  the  lands  embraced  within  the  said  al- 
leged grant  to  the  petitioners  lie  wholly 
within  the  exterior  boundaries  of  the  Ortis 
mining  grant;  .  .  .  and  that  the  right 
to  the  said  land  having  been  thereby  lawful- 
ly aoted  upon  and  decided  by  Congress,  and 
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tiie  govemmeitt  of  the  United  States  having 
devested  itself  of  the  title  to  said  property  by 
the  said  act  of  confirmation,  and  the  said  pat- 
ent issued  in  pursuance  thereof,  this  cause 
cannot  be  maintained  in  this  court  for  the 
confirmation  of  the  claim  of  petitioners,  al- 
leged in  said  amended  petition."  Where- 
upon petitioners  appealed  to  this  court. 

Itr.  K.  Ik  Wsrrea  submHted  the  cause 
for  appellants. 

Mr.  Uattbew  O.  Reyaolda  argued  the 
cause  and,  with  BoUoitor  Oeneral  John  K. 
Richards,  filed  a  brief  for  appellees. 

[74]  *Mr.  Justice  Browm  delivered  the  opin- 
ion of  the  court: 

As  it  appears  in  this  case  that  these  lands 
were  within   the   limits   of  the  Ortiz  Mine 

'[75]  grant — ^which  had  been  confirmed  *by  Con- 
gress, and  a  patent '  therefor  issued  to  the 
principal  defendant — it  follows,  without  ad- 
verting to  other  defenses,  that  under  the 
opinion  in  United  States  v.  Conway,  just  de- 
cided ( 175  U.  S.  60,  ante,  p.  72,  20  Sup.  Ct 
Rep.  13),  the  daim  was  properly  rejected. 
Nor  can  the  petition  be  sustained  for  an 
indemnity  under  section  14  of  the  pri- 
vate land  claim  act,  as  no  such  claim  is  made^ 
by  the  petition.  We  are  also  of  opinion  that 
section  14  (printed  in  full  in  marginf), which 
provides  for  a  personal  judgment  against  the 
United  States  in  cases  where  the  land  de- 
creed to  any  claimant,  under  the  provisions 
of  the  act.  shall  have  been  sold  or  granted  by 
the  United  States,  applies  only  to  cases 
where  such  lands  have  been  sold  or  granted 
as  public  lands,  for  a  consideration  which 
equitably  belongs  to  the  owner  of  the  land, 
and  not  to  cases  where  the  government  has 
merely  released  its  interest  to  ope  apparent- 
ly holding  a  good  title  under  a  Spanish  or 
Mexican  grant,  which  subsequently  turns  out 
to  be  invalid  by  reason  of  an  older  or  better 
title.  In  the  one  case  there  is  a  moral  obli- 
gation on  the  part  of  the  government  to  pro- 
tect the  real  owner.  In  the  other,  there  is  a 
mere  quitclaim  of  its  rights  to  one  who  ap- 
parently has  a  better  title  thereto.  There  is 
no  warranty,  direct  or  indirect,  that  the  title 
is  a  valid  one,  and  no  reason  why  the  govern- 
ment should   be   called    upon  to  protect  it. 

[76]  This  was  the  ruling  of  the  court  *of  private 
land  claims  in  a  prior  case,  and  we  think  it 
is  correct. 

The  decree  of  the  court  bdow  is  therefore 
a/firmed. 

Mr.  Justice  SUraa  and  Mr.  Justice 
Whit*  dissented. 


SANTIAGO  AINSA,  Administrator  wHk 
Will  Annexed  of  Frank  Ely,  Deceased, 
Appt., 

V. 

NEW   MEXICO  &  ARIZONA  RAILROAD 
COMPANY. 

(See  8.  C.  Beporter'a  ed.  76-01.) 

Jurisdiction  of  suit  to  quiet  title  under  per- 
fect Ueaican  grant. 

A  grant  of  land  In  New  Mexico,  which  was  com- 
plete and  perfect  before  the  cession  of  New 
Mexico  to  the  United  States,  may  be  asserted, 
as  against  any  adverse  private  claimant.  In 
the  OTdlnaiy  local  courts  of  Justice,  without 
having  been  cooUrmed  or  rejected  by  Congreaa, 
when  no  proceedings  tor  Its  conflrmatlon  are 
pending  before  Congress  or  before  the  surveyor 
general ;  and  It  Is  not  necessary  for  the  owner 
to  present  It  to  the  court  of  private  land 
claims  for  conflrmatlon  under  the  act  of  Con- 
gress of  1891,  although  that  act  gives  him 
the  right  to  do  so. 

[No.  1.] 

Submitted  January  10,  1898.    Submission 

set    aside    March  30,  1896.    Submitted 

March    16,  1898.  Decided    October    SO, 
1899. 

APPEAL  from  a  judgpient  of  the  Supreme 
Court  of  the  Territory  of  Arizona  af- 
firming a  judgment  of  the  District  Court  of 
Pima  County  refusing  to  take  jurisdiction 
of  a  suit  to  quiet  title  under  a  Mexican  grant. 
i2e«ersed. 

See  same  case  below,  36  Pac.  213. 

l^e  facts  are  stated  in  the  opinion. 

On  the  submission  made  January  10, 18IM, 
and  afterwards  set  aside — 

Mr.  Booheater  Ford  for  appellant 

Mr.  William  Herring  for  appellee. 

On  final  submission — 

Mr.  Rocliester  Ford,  for  appellant: 

Under  the  Oadsden  treaty,  complete  or  per- 
fect titles  needed  no  legislative  confirmation; 
and  owners  of  such  titles  may  assert  them  in 
the  ordinary  forms  of  law,  upon  the  docu- 
ments under  which  they  claim. 

Vniied  States  v.  IHllerin,  13  How.  9,  14  L. 
ed.  28 ;  United  States  v.  McCullagh,  13  How. 
216,  14  L.  ed.  118 ;  United  States  v.  Roselius, 
IS  How.  36.  14  L.  ed.  590;  Fremont  v.  United 
States,  17  How.  642,  653,  16  L.  ed.  241,  244; 
Maguire  v.  Tyler,  8  Wall.  650,  19  L.  ed.  320 ; 
Trenier  v.  Sieicart,  101  U.  S.  797,  25  L.  ed. 
1021 ;  United  States  v.  D'Auterieve,  15  How. 
14.  14  L.  ed.  580;  Dent  v.  Emmeger,  14  Wall. 
308,  20  L.  ed.  838 ;  Strother  v.  Lucas,  12  Pet 
410,  9  L.  ed.  1137 ;  United  States  v.  Arredon- 


tSec.  14.  That  If  In  any  case  It  shall  appear 
that  the  lands  or  any  part  thereof  decreed  to 
any  claimant  under  the  provisions  of  this  act 
«Aa(i  have  been  sold  or  granted  by  the  Vntted 
Btate*  to  any  otfcer  person,  such  title  from  the 
United  States  to  such  other  person  shall  remain 
valid  notwithstanding  such  decree,  and  upon 
proof  being  made  to  the  satisfaction  of  said  court 
of  soeh  tale  or  grant  and  the  value  of  the  lands 
so  sold  or  granted,  such  court  shall  render  judg- 
ment In  favor  of  such  claimant  agalnat  tbe 
United  States  for  the  reasonable  value  of  said 
lands  so  sold  or  granted,  exclusive  of  better- 
T8 


ments,  not  exceeding  one  dollar  snd  twenty-five 
cents  per  acre  for  such  lands :  and  such  judg- 
ment, when  found,  shall  be  a  charge  on  the 
Treasury  of  the  United  States.  Either  party 
deeming  hlmxelf  aggrieved  by  such  judgment  may 
appeal  In  the  same  manner  as  provided  herein 
In  cases  of  conltrmatlon  of  a  Spanish  or  Mexican 
grant.  For  tbe  purpose  of  ascertaining  the 
value  and  amount  of  such  lands  surveys  may  be 
ordered  by  tbe  court,  and  proof  taken  before  tbe 
court,  or  by  a  commissioner  appointed  for  that 
purpose  by  the  eoort. 
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do,  6  P«t.  691.  8  L.  cd.  S47 ;  Mvrdook  ▼.  Ottr- 
I^,  6  Bob.  (La.)  487;  Prevott  v.  Ormeauw, 
19  How.  1,  16  h.  ed.  672;  JmoeU  v.  Porofce, 
2  La.  Anit.  148;  Banoook  t.  Ifofinney,  7 
Tex.  384. 

The  grant  under  which  plaintiff  claims 
title  is  8uch  a  complete  and  perfect  title,  and 
vested  the  fee  in  the  grantee. 

United  States  v.  Turner,  11  How.  663,  13 
L.  ed.  857;  United  States  v.  Watkins,  97  U. 
S.  219,  24  L.  ed.  952;  Oarpentier  v.  Mont- 
gomery, 13  Wall.  480,  493,  494,  20  L.  ed.  698, 
700,  701;  United  States  v.  Moorehead,  1 
Black,  227,  17  L.  ed.  76;  Phelam  v.  Poyoreno, 
74  Cal.  448, 13  Pac.  681,  16  Pac.  241 ;  United 
States  V.  Pieo,  5  Wall.  538,  18  L.  ed.  696; 
I7fit(«d  States  v.  Paoheco,  22  How.  225,  16  L. 
ed.  336;  Cameron  v.  United  States,  148  U.  S. 
301,  37  L.  ed.  459,  13  Sup.  Ct  Rep.  595;  Jfo- 
lurin  ▼.  United  States,  1  Wall.  282,  17  L.  ed. 
594. 

Solicitor  General  Rleliards  and  Mr. 
Matthew  O.  Beynolda  submitted  the 
cause  for  the  United  States,  by  special  leave. 

{76]  *Mr.  Justice  Orsy  ddivered  the  opinion 
of  the  court: 

This  was  a  ocnnplaint,  filed  June  1,  1892, 
in  a  district  court  of  the  territory  of  Arizona 
and  county  of  Pima,  by  Santiago  Ainsa,  ad' 
ministrator  with  the  will  annexed  of  Franlc 
Ely,  against  the  New  Mexico  &  Arizona  Rail 
road  Company,  to  quiet  the  plaintiff's  title 
in  a  tract  of  land  in  that  county,  known  as 
the  rancho  Saa  Job6  de  Sonoita,  under  a 
;rant  made  by  the  Mexican  g^emment  to 

[TTt  Lecm  Herreroe  on  'May  16,  1^6,  which  was 
allied  to  have  vested  a  complete  and  perfect 
title  in  fee  in  the  grantee; 

The  defendant  denied  the  plaintiff's  title, 
and  asserted  a  right  of  way  over  the  land, 
under  oondemnaUon  proceedings  against 
persons  who  had  entered  thereon  as  pre-emp- 
tion or  homestead  settlers,  claiming  that  it 
was  public  land  of  the  United  StatM. 

The  parties  waived  a  trial  by  jury,  and 
submitted  the  case  to  the  judgment  of  the 
court  upon  an  agreed  statement  of  facts, 
which  set  forth  what  was  admitted  to  be  a 
correct  translation  of  the  "title  deeds  of  a 
grant  of  one  sitio,  and  three  fourths  of  an- 
other sitio,  surveyed  on  behalf  of  Don  Leon 
Herreroe,  resident  of  Tubac,  situated  in  a 
place  called  San  Joe6  da  Sonoita," — consist- 
ing of  the  petition  of  Herreros  to  the  inten- 
dente  of  the  province  of  Sonora  and  Sinaloa; 
an  order  of  the  intendente  for  an  official 
survey  and  valuation  of  the  land;  its  survey 
and  location  b^  metes  and  bounds;  the  de- 
livery of  juridical  possession  to  Herreros ;  a 
valuaitaon  of  the  famd;  a  reference  of  the  ex- 
pediente  to  the  prmnoter  fiscal  for  examina- 
ticD,  and  his  report  recommending  a  sale  by 
auction ;  a  sale  Dy  auction  to  Herreroe,  after 
due  publication  of  notice;  the  intendente's 
approvnl  of  the  proceedings;  payment  by 
Herreros  of  the  amount  of  the  valuation, 
with  fees  and  costs;  a  grant  to  him  by  the 
eommissary  general  in  uie  usual  form;  and 
a  record  of  the  grant  in  the  Mexican  ar> 
ehivaB.  It  mm  agreed  that  these  papers  were 
oecuted  and  ddivered  according  to  their 
ITS  V.  U. 


purport,  and  that  the  plaintiff  was  tiia 
vendee  and  assignee  of  all  the  right,  title, 
and  interest  of  Herreroe. 

It  was  also  agreed  that  a  petition  for  the 
confirmation  by  Congress,  under  the  acts  of 
July  22,  1854,  chap.  103,  S  8  (10  Stat  at  L. 
309),  and  July  15,  1870,  chap.  292,  J  1  (16 
Stat,  at  L.  304),  of  the  Mexican  grant,  was 
filed  on  December  29,  1879,  in  the  office  of 
the  United  States  surveyor  general  for  the 
territory  of  Arizona,  but  was  never  acted  on 
by  Congress;  and  that,  at  the  time  of  the 
commencement  of  this  suit,  no  proceedings 
for  the  confirmation  of  the  grant  were  pend- 
ing before  Congress,  or  before  any  surveyor 
general  of  the  United  States,  or  before  the 
eourt  *of  private  land  claims  created  by  the  [78) 
act  of  March  3,  1891,  chap.  539.  26  Stat,  at 
L.  854. 

It  was  also  ag^'eed  that,  before  the  com- 
mencement of  this  suit,  certain  persons 
named  had  entered  upon  the  several  tracts 
of  the  granted  land,  as  pre-emption  or  home- 
stead settlers,  claiming  them  to  be  public 
lands  of  the  United  Si^tes;  and  that  there- 
after, and  before  the  commencement  of  this 
suit,  the  defendant,  by  condemnation  proceed- 
ings agaiidt,aiid  mesne  conveyances  from, 
those  persons,  acquired  and  now  daimed  a 
right  of  way  through  those  tracts  and  within 
the  limits  of  the  grant. 

The  parties  further  stipulated  that  "this 
statement  of  facts  is  for  tbe  purpose  of  this 
suit  only,  and  nothing  herein  agreed  upon 
shall  be  talcen  as  admitted  for  or  against 
either  of  the  parties  hereto  in  any  other  pro- 
ceeding whatever." 

The  district  court  held  that  it  had  no 
jurisdiction,  because  the  plaintiff  claimed, 
title  under  a  Mexican  grant  which  had 
not  been  confirmed  by  Congress,  and  there- 
fore dismissed  the  suit;  and  its  judgment 
was  affirmed  by  the  supreme  court  of  the  ter- 
ritory. 3d  Pac.  213.  The  plaintiff  appealed 
to  this  court. 

The  case  ^s-as  originally  submitted  to  this 
court  upon  a  brief  for  the  appellant  only, 
without  any  opposing  brief .  But  it  was  after- 
wards submitted  anew  upon  the  appellant's 
brief,  as  well  as  a  brief  which  the  court  al- 
lowed to  be  filed  in  behalf  of  the  United 
States,  because  of  their  interest  in  the  ques- 
tion involved,  and  of  their  being  a  party  to 
a  suit  involving  the  validity  of  the  same 
Mexican  grant,  brought  by  the  United  States 
against  this  appellant  in  the  courx  of  private 
land  claims,  and  since  decided  by  this  court 
and  reported.  Ely  v.  United  States  (1898) 
171  U.  S.  220,  43  L.  ed.  142,  18  Sup.  Ct.  Rep. 
840. 

The  question  of  jurisdicUon  presented  by 
the  record  depends  upon  the  effect  of  the 
treaty  between  the  United  States  and  Mexi- 
co of  December  30,  1863  (known  as  the  Gads- 
den treaty),  and  of  the  acts  of  Congress 
above  cited,  and  may  be  conveniently  ap- 
proached by  first  referring  to  the  decisions 
of  this  court  under  various  treaties  by 
which  the  United  States  have  acquired  ter- 
ritory from  France,  Spain,  and  Mexico. 

'Private  rights  of  property  in  land  lyii^  [79\ 
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within  a  territorj  ceded  by  one  independent 
iMtion  to  another  by  a  treaty  between  them 
are  not  affected  by  the  change  of  sovereignty 
and  jurisdiction,  and  are  entitled  to  protec- 
tion, whether  they  are  complete  and  absolute 
titles,  or  merely  equitable  interests  needing 
seme  further  act  m  the  government  to  per- 
fect the  legal  title.  The  duty  of  securing 
such  rights,  and  of  fulfilling  the  obligations 
imposed  upon  the  United  States  by  the 
tieaty,  belongs  to  the  political  department; 
and  Congress  may  either  itself  discharge 
that  duty,  or  delegate  its  performance  to  a 
strictly  judicial  tribunal  or  to  a  board  of 
commissioners.  United  States  t.  Pereheman 
(1833)  7  Pet  61,  86,  87,  8  L.  ed.  604,  617; 
Delassus  t.  United  States  (1835)  0  Pet  117, 
133,9  L.  ed.  71,  77;  Strother  v.  Luoas 
(1838)  12  Pet  410,  438,  9  L.  ed.  1137,  1148; 
Astiazaran  v.  Santa  Rita  Land  <£  Min.  Oo. 
(1893)  148  U.  S.  80-82,  37  L.  ed.  376,  377. 
13  Sup.  Ct.  Rep.  457,  and  oases  there  cited; 
Stoneroad  v.  Stoneroad  (1895)  168  U.  S. 
240,  248,  39  I.,  ed.  966,  968,  16  Sup.  Ct.  Rep. 
822;  Rio  Arriba  Land  d  Cattle  Co.  v.  United 
States  (1897)  167  U.  S.  298,  309,  42  L.  ed. 
176,  178,  17  Sup.  Ct  Rep.  875.  As  was  said 
by  this  court,  speaking  by  Mr.  Justice 
lYimble,  in  a  leading  case:  "It  may  be  ad- 
mitted that  the  United  States  were  bound, 
in  good  faith,  by  the  terms  of  the  treaty  of 
cession  by  which  they  acquired  the  Floridaa, 
to  confirm  such  concessions  as  had  been  made 
by  warrants  of  survey ;  yet  it  would  not  fol- 
low that  the  legal  title  would  be  perfected 
until  conflrmati<Hi.  The  government  of  the 
United  States  has  throughout  acted  upon  u 
different  principle  in  relation  to  these  in- 
Aoate  rights,  in  all  its  acquisitions  of  terri- 
tory, whether  from  Spain  or  France.  While 
the  government  has  admitted  its  obligation 
to  confirm  such  inchoate  rights  or  conces- 
sions as  had  been  fairly  made,  it  has  main- 
tained that  the  legal  title  remained  in  the 
United  States  until,  by  some  act  of  confirma- 
tion, it  was  passed  or  relinquished  to  the 
daimaots.  It  has  maintained  its  right  to 
prescribe  the  forms  and  manner  of  proceeding 
in  order  to  obtain  a  confirmation,  and  its 
right  to  establish  tribunals  to  investigate 
and  pronounce  upon  their  fairness  and  valid- 
ity." De  la  Croim  v.  Ohamherlain  (1827) 
12  Wheat  599,  601,  6  L.  ed.  741,  742.  Even 
grants  which  were  complete  and  perfect  at 
the  time  of  the  cession  may  be  required  by 
Congress  to  have  their  genuineness  and  their 
extent  established  by  proceedings  in  a 
{80]  particular  manner  before  'they  can  be  held 
to  be  valid.  But  where  no  such  proceedings 
are  expressly  required  by  Congress,  the 
recogTiition  of  grants  of  this  class  in  the 
treaty  itself  is  suflicient  to  give  them  full 
effect. 

The  treaty  of  April  30,  1803,  between  the 
United  States  and  the  French  Republic,  by 
which  the  province  of  Louisiana  was  ceded 
to  the  United  States,  provided,  in  article  3, 
as  follows:  "The  inhabitants  of  the  ceded 
territory  shall  be  incorporated  in  the  Union 
ol  the  United  States,  and  admitted  as  soon 
as  possible,  according  to  the  principles  of  the 
SO 


Federal  Constitution,  to  the  enjoyment  of 
all  the  rights,  advantages,  and  immunitiea 
of  citizens  of  the  United  States;  and  in  the 
meantime  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liber^, 
properly,  and  the  religion  which  they  pro- 
fess." 8  Stat  at  L.  202.  By  the  act  of 
March  2,  1805,  chap.  26,  S  1,  it  was  provided 
that  persons  who  before  October  1,  1800,  be- 
ing of  full  age  and  actually  inhabiting  and 
cultivating  lands  within  the  territories 
ceded  by  that  treaty,  had  obtained  a  "duly 
roistered  waxrajit  or  order  of  survey"  from 
the  Spanish  or  French  government  while  in 
possession  of  those  territories,  should  "be 
confirmed  in  their  claims  to  such  lands  in  the 
same  manner  as  if  their  titles  had  been  com- 
pleted." Section  4  provided  that  b^ore 
March  1,  1806,  persons  claiming  laads  by 
virtue  of  a  completed  grant  might  file  it,  and 
persons  claiming  under  an  incomplete  title 
should  file  all  papers  relating  to  it,  with 
the  register  of  the  local  land  office.  And  by 
%  8  commissioners  were  to  be  appointed  i^ 
the  President,  with  power  to  hear  evidence 
and  to  decide  in  a  sumntary  way  upon  the  va- 
lidity of  the  claims,  and  to  report  to  Con- 
gress all  claims  confirmed  or  rejected,  and 
with  the  latter  the  evidence  adduced  in  their 
support.  2  Stat,  at  L.  324-327.  The  act 
of  March  26,  1824,  chap.  178,  enacted  that 
it  should  "be  lawful  for  any  person"  claim- 
ing lands  in  the  state  of  Missouri  "by  virtue 
of  any  French  or  Spanish  grant,  concession, 
warrant,  or  order  of  survey,  l^ally  made, 
granted,  or  issued  by  the  proper  authorities" 
before  March  10,  1804,  "and  which  was  pro- 
tected or  secured  by  the  treaty"  aforesaid, 
"and  which  might  have  been  perfected  into 
a  complete  title,  under  and  in  conformity  to 
the  laws,  usages,  and  customs  *of  the  govern-  [81] 
ment  under  which  the  same  originated,  had 
not  the  sovereignty  of  the  country  been 
transferred  to  the  United  States,"  to  present 
a  petition,  within  two  years  from  the  paa- 
sage  of  the  act,  to  the  district  court  of  the 
United  States  for  the  district  of  Missouri, 
for  the  confirmation  of  such  claim;  that 
court  was  given  authority  to  hear  evidence 
and  pass  upon  the  claim;  and  from  its  de- 
cision an  appeal  might  be  taken  within  a 
year  to  this  court.  4  Stat,  at  L.  52.  The 
provisions  of  that  act  were  extended  to  the 
states  of  Louisiana  and  Arkansas,  and  to 
parts  of  Mississippi  and  Alabama,  by  the  act 
of  June  17,  1844,  chap.  05,  {  1.  6  Stat  at 
L.  676.  Under  those  statutes  it  was  uni- 
formly held  by  this  court  that  the  jurisdic- 
tion of  the  district  court  of  the  United 
States  was  limited  to  suits  by  persons  who 
had  only  an  inchoate  and  equitable  title,  to 
obtain  an  absolute  and  l^al  one,  and  did 
not  extend  to  a  title  which  was  complete  and 
perfect  when  the  treaty  took  effect;  and  the 
reason  of  those  decisions,  as  declared  by 
Chief  Justice  Taney  speaking  for  the  whole 
court,  was  that  such  a  title  "is  protected  by 
the  treaty,  and  is  independent  of  any  legis- 
lation by  Congress,  and  requires  no  pro 
ceeding  in  a  court  of  the  United  States  to 
give  it  validity."    United  States  v.  PiUerin 
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(1851)  IS  How.  9,  14  L.  ed.  28;  United 
States  T.  McCullagh  (1851)  13  How.  216, 
14L.ed.  118.  So,  in  United  States  v.D'Au- 
terieve  (1853)  16  How.  14,  14  L.  ed.  580, 
Mr.  Justice  Nelson,  delivering  the  opinion 
<rf  the  majority  of  the  court,  said  that  the 
title  of  the  petitioners,  "if  still  a  subsisting 
one  in  them,  is  a  complete  and  perfect  one, 
and  consequently  not  within  the  first  section 
of  that  act  [of  1844]  which  confers  the  ju- 
risdiction upon  this'court.  The  place  to  lit- 
igate it  is  in  the  local  jurisdictiun  of  the 
state,  by  the  common-law  action  of  eject- 
ment, or  such  other  action  as  may  be  pro- 
vided for  the  trial  of  the  leg^  titles  to  real 
esUte."  15  How.  23.  24,  14  L.  ed.  584.  And 
Mr.  Justice  Curtis  and  three  other  dissent- 
ing justices  concurred  in  the  judgment  on 
that  ground  only.  15  How.  29,  14  L.  ed. 
587.  See  also  United  States  v.  Itoselius 
(1853)  15  How.  36,  38,  14  L.  ed.  590,  591; 
.^aguire  t.  Tyler  (1860)  8  Wall.  650,  652, 
IP  L.  ed.  320;  Dent  v.  Emmeger  (1871)  14 
Wall.  308,  312,  20  L.  ed.  838,  839;  Trenier 
T.  Sinrart  (1879)  101  U.  S.  707,  802,  25  L. 
ed.  10?.i.  And  the  courts  of  the  state  of 
Lcuisiaua  habitually  exercised  jurisdiction 
111  to  "try  au<l  determine  such  titles.  Lavergne 
V.  ElkiHS  [liiil)  17  La.  220,  230;  ilurdock 
V.  OurJcy  (IbiS)  5  Rob.  (La.)  4.57,  400; 
Jewell  V.  Porchf  (1847)  2  La.  Ann.  148; 
Riddle  v.  Sittiiif  (1853)  8  La.  Ann.  106. 

The  treaty  ot  Vehruary  22,  1819,  by  which 
the  King'  of  Spain  ceded  East  and  West 
Florida  to  the  United  States,  provided,  in 
article  8,  as  foliowb:  "All  the  grants  of 
land  made  before  the  '^iik  of  January,  1818, 
by  his  Catholic  Majesty,  or  by  his  lawful 
authorities,  in  the  yaid  loiTitories  ceded  by 
his  Majesty  to  the  Utiiieu  .States,  shall  be 
ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  lands,  to  the  s&uie  extent  that 
the  same  grants  would  be  ykIju  if  the  terri- 
tories had  remained  under  the  dominion  of 
his  Catholic  Majesty."  8  Stat,  at  L.  258. 
In  United  States  v.  Perohenuhx  (1833)  7 
Pet.  51,  8  L.  ed.  604,  this  court,  xpeaking  by 
Chief  Justice  Marshall,  said:  "A  cession  of 
territory  is  never  understood  to  be  a  cession 
of  the  property  belonging  to  its  inhabitants. 
The  King  cedes  that  only  which  nelonged  to 
him.  Lands  he  had  previously  granted 
were  not  hia  to  cede.  Neither  par^  could 
so  understand  the  cession.  Neither  party 
could  consider  itsdf  as  attempting  a  wrong 
to  individuals,  condemned  by  the  practice  of 
the  whole  civilized  world."  "This  article  is 
apparently  introduced  on  the  part  of  Spain, 
and  must  be  intended  to  stipulate  expre-ssly 
for  that  security  to  private  property  which 
the  laws  and  usages  of  nations  would,  with- 
out express  stiptdation,  have  conferred.  No 
eonstmotion  y^ich  would  impair  that  secur- 
ity further  than  ite  positive  words  require 
would  seem  to  be  admissible.  Without  it, 
tiie  titles  of  individuals  would  remain  as 
valid  under  the  new  government  as  they  were 
nnder  the  old ;  and  those  titles,  so  far  at  least 
as  they  were  consummate,  might  be  asserted 
fai  the  courts  of  the  United  States,  independ- 
«tly  of  ftis  article."  7  Pet  86,  87,  8  L. 
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ed.  617.  And  it  was  accordingly  held  that  a 
Spanish  grant  which  was  complete  befor* 
the  dMe  mentioned  in  the  treaty  was  con> 
firmed  by  the  treaty  itself,  needed  no  confir- 
mation by  Congress,  and  was  not  impaired 
by  its  rejection  by  the  commissioners  ap- 
pointed by  the  President  under  authority 
of  Congress  to  examine  claims  to  lands  in 
Florida.  See  also  United  States  v.  Arre- 
dondo  (1832)  6  Pet.691,8  L.ed.547;  •UniterffSSJ 
States  v.  Wiggins  (1840)  14  Pet.  334,  349. 
10  L.  ed.  481,  488. 

The  treaty  of  Guadalupe  Hidalgo  of  Feb- 
ruary 2,  1848,  by  which  the  United  State* 
acquired  California,  as  well  as  much  of  the 
present  territories  of  New  Mexico  and  Ari- 
zona, from  Mexico,  provides,  in  article  8, 
that  the  property  of  Mexicans  within  the 
territory  ceded  "shall  be  inviolably  respect- 
ed," and  they  and  their  heirs  and  grantees 
"shall  enjoy,  with  respect  to  it,  guaranties 
equally  ample  as  if  the  same  belonged  to  cit- 
izens of  the  United  States;"  and,  in  article 
0,  that  "Mexicans  who,  in  the  territories 
aforesaid,  shall  not  preserve  the  character  of 
citizens  of  the  Mexican  Republic,  conform- 
ably with  what  is  stipulated  in  the  preced- 
ing article,  shall  be  incorporated  into  the 
Union  of  the  United  States,  and  be  admitted 
at  the  proper  time  (to  be  judged  of  by  the 
Congress  of  the  United  States)  to'  the  enjoy-, 
ment  of  all  the  rights  of  citizens  of  the 
United  States,  according  to  the  princij^les 
of  the  Ck>nstitution ;  and  in  the  meantime 
shall  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty  and  property, 
and  secured  in  the  free  exercise  of  their  re- 
ligion without  restriction."  9  StSit.  si  L. 
929,  930. 

By  the  act  of  March  3,  1851,  chap.  41,  en- 
titled "An  Act  to  Ascertain  and  Settle  the 
Private  Land  Claims  in  the  State  of  Cali- 
fornia," it  was  provided,  in  section  8,  that 
"each  and  every  person  claiming  lands  in 
California  by  virtue  of  any  right  or  title  de- 
rived from  the  Spanish  or  Mexican  govern- 
ment" should  present  the  same  to  commis- 
sioners, to  be  appointed  by  the  President  un- 
der the  1st  section  of  the  act;  and,  by  sub- 
sequent sections,  that  the  commissioners 
should  decide  upon  the  validity  of  each 
claim,  and  certify  their  decision,  within 
thirty  days,  to  the  district  court  of  the 
United  States;  that  the  district  court,  on 
the  petition  of  either  the  claimant  or  the 
United  States,  might  review  the  decision  o( 
the  commissioners;  that  an  appeal  might  be 
taken  from  the  decision  of  the  district  court 
to  this  court ;  'that  any  final  decision  should 
be  conclusive  between  the  claimant  and  the 
United  States  only,  and  should  not  affect 
third  parties,  unless  they  should  intervene 
in  the  district  court,  for  which  provision 
was  made;  'and  that  "all  lands,  the  claims  f34] 
to  which  shall  not  have  been  presented  to 
the  said  commissioners  within  two  years 
after  the  date  of  this  act,  shall  be  deemed 
held  and  considered  as  part  of  the  public  do- 
main of  the  United  SUtee."  9  Stat,  at  L. 
631-633.  This  court  held  that  this  pro- 
vision included  perfect  as  well  as  inchoats 
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tities,  and  that  consequently  no  suit  could 
be  maintained  in  a  court  of  the  state  of  Cal- 
ifornia on  any  Spanish  title  whatsoever,  if 
it  had  not  been  presented  to  the  oommission- 
ers  in  accordance  with  the  act  of  Congress. 
Botiller  y.  Domingiiez  (1889)  130  U.  S.  238, 
252-2S4,  32  L.  ed.  926,  930-931,  0  Sup.  Ct. 
Rep.  525,  and  cases  there  cited.  As  was  ob- 
served by  Chief  Justice  Taney,  in  Fremont  v. 
United  Htatea  (1854)  17  How.  642,  653, 
<>54,  15  L.  ed.  241,  244,  245,  and  repeated  by 
Mr.  Justice  Miller,  in  Botiller  v.  Dominguez, 
above  cited.  "The  8th  section  embraces,  not 
only  inchoate  or  equitable  titles,  but  legal 
titles  also,  and  requires  them  all  to  undergo 
examination,  and  to  be  passed  upon  by  tha 
court."  "In  this  respect  it  differs  from  the 
act  of  1824,  under  which  the  claims  in 
Louisiana  and  Florida  were  decided.  The 
jurisdiction  of  the  court,  in  these  cases,  was 
confined  to  inchoate  equitable  titles,  which 
required  some  other  act  of  the  government  to 
yest  in  the  party  the  legal  title  or  full  own- 
ership. If  he  claimed  to  have  obtained  from 
either  of  the  former  governments  a  full  and 
perfect  title,  he  was  left  to  assert  it  in  the 
ordinary  forms  of  law,  upon  the  dooumenta 
under  which  he  claimed." 

The  treaty  of  December  30,  1863  (known 
as  the  Qadsden  treaty),  by  which  the  Mexi- 
can Republic  ceded  to  the  United  States  ad- 
.ditional  territory  now  within  the  territories 
of  New  Mexico  and  Arizona,  including  the 
land  in  controversy  in  this  case,  provides,  in 
article  5,  that  ul  the  provisions  of  the 
eighth  and  ninth  articles  of  the  treaty  of 
Guadalupe  Hidalgo  should  apply  to  the  ter- 
ritory thus  ceded,  "and  to  all  the  rights  of 
persons  and  property,  both  civil  and  ec- 
clesiastical, within  the  same,  as  fully  and  ae 
effectually  as  if  the  said  artidee  were  herrin 
again  recited  and  set  forth;" and,  in  article 
U,  that  "no  grants  of  land  within  the  ter- 
ritory ceded,'  bearing  date  since  September 
25,  1863,  "will  be  considered  valid  or  be 
recognized  by  the  United  States,  or  will  any 
f 85]  grants  made  'previously  be  respected  or  be 
considered  as  obligatory  which  have  not  been 
located  and  duly  recorded  in  the  archives  of 
Mexico."  10  Stat  at  L.  1036.  This  last 
clause  has  been  held  by  this  court  to  require 
an  authentic  survey  and  final  determination 
of  the  location  and  boundaries  of  the  claim. 
Ainsa  v.  United  Statea  (1896)  161  U.  S. 
208,  222,  40  L.  ed.  673,  678,  16  Sup.  Ct  Rep. 
644.  But  in  the  case  at  bar  the  plaintiff  set 
up  a  completed  grant,  surveyed  and  lo- 
cated by  definite  boundariee  long  before 
September  25,  1853. 

The  act  of  Congress  of  July  22,  1854, 
chap.  103,  provided  for  the  appointment  of 
a  surveyor  general  for  New  Mexico  (which 
tiien  included  what  is  now  the  territory  of 
Arizona),  and,  by  S  8,  made  it  his  duty,  "un- 
der such  instructions  as  may  be  given  by  the 
Secretary  of  the  Interior,  to  ascertain  the 
origin,  nature,  character,  and  extent  of  all 
claims  to  lands  under  the  laws,  usages,  and 
customs  of  Spain  and  Mexico;"  authorized 
him,  for  this  purpose,  to  issue  notices,  sum- 
mon witnesses,  aominister  oaths,  and  do  alt 
other  necessary  acts;  and  directed  that  be 
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should  make  a  full  report,  according  to  a 
form  to  be  prescribed  by  the  Secretary  of  the 
Interior,  "on  all  such  claims  as  originated 
before  the  ceasioD  of  the  territory  to  the 
United  States  by  the  treaty  of  Guadalupe 
Hidalgo  of  1848,  denoting  the  various  grades 
of  title,  with  his  decision  as  to  the  validity 
or  invalidity  of  each  of  the  same,  under  the 
laws,  usages,  and  customs  o^  the  country  bo- 
fore  iU  cession  to  the  United  States;"  that 
his  report  should  "be  li^d  before  Congress, 
for  such  action  thereon  as  may  be  deemeo 
just  and  proper,  with  a  view  to  confirm  bona 
fide  grants,  and  give  full  effect  to  the  treaty 
of  1848;"  and  that,  "until  the  final  action 
of  Congress  on  such  claims,  all  lands  fovered 
thereby  shall  be  reserved  from  sale  or  other 
disposal  by  the  government."  10  Stat,  at 
L.  308,  309.  And  by  the  sundry  civil  ap- 
propriation act  of  July  16,  1870,  chap.  202, 
it  was  enacted  that  the  surveyor  general  of 
the  territory  of  Arizona,  aa  to  land  in  that 
territory,  should  have  all  the  powers  con- 
ferred and  perform  all  the  duties  enjoined 
upon  the  surveyor  general  of  New  Mexico  by 
the  act  of  1854;  and  that  his  reptort  should 
be  laid  before  Congress,  for  such  action  ther^ 
on  as  should  be  deemed  just  and  proper.  18 
Stat  at  L.  304. 

'Under  those  provisions  of  the  acta  of  1864  [86] 
and  1870,  it  was'  held  by  this  court  that  a 
claim  reported  by  the  surveyor  general  to 
Congress,  and  which  had  been  confirmed  by 
Congress,  or  upon  which  Congress  had 
not  acted,  was  not  within  the  juris- 
diction of  the  ordinary  oourta  of  justice. 
Tameling  y.  United  State*  Freehold  4 
Emigration  Co.  (1876)  93  U.  S.  644,  23  U 
ed.  998;  Attiazaran  y.  Santa  Rita  Land  4 
Uin.  Co.  148  U.  S.  80,  37  L.  ed.  376,  13  Sop. 
Ct.  Rep.  467,  above  cited. 

But  this  court  has  never  decided  the  que*- 
tion  whether  a  claim  under  a  Mexican  grant, 
which  was  complete  and  perfect  before  tiie 
treaty  of  Guadalupe  Hidalgo  took  effect,  and 
no  claim  for  which  was  pemling  Mther  Iwfore 
the  surveyor  general  or  before  Congreaa. 
could  be  asserted  in  the  ordinary  courta  of 
justice  while  those  provisions  of  the  acta  of 
1864  and  1870  were  in  force.  Nor  is  it  nee- 
essary  now  to  consider  that  question,  be- 
cause those  provisions  have  been  superseded 
and  repealed  by  the  aot  of  March  3,  1801, 
chap.  539,  establishing  the  court  of  private 
land  claims.    26  Stat  at  L.  854. 

By  I  6  of  this  aot,  "it  shall  and  may  b« 
lawful  for  any  person  or  persons  or  corpora- 
tion, or  their  legal  representatives,  claiming 
lands  within  the  limita  of  the  territory  do- 
rived  by  the  United  States  from  the  Repub- 
lic of  Mexico,  and  now  embraced  within  the 
territories  of  New  Mexico,  Arizona,  or  Utah, 
or  within  the  states  of  Nevada,  Colorado,  or 
Wyoming,  by  virtue  of  any  such  Spanish  or 
Mexican  grant,  concession,  warrant,  or  sur- 
vey as  the  United  States  are  bound  to  recog- 
nize and  confirm  by  virtue  of  the  treaties 
of  cession  of  said  country  by  Mexico  to  the 
United  States,  which  at  the  date  of  the  pas- 
sage of  this  act  have  not  been  confirmed  by 
act  of  Congress,  or  otherwise  finally  decided 
upon  by  lawful  authority,  and  which  arc  not 
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already  complete  and  perfect,  in  every  such 
ease  to  present  a  petition  in  writing  to  the 
•aid  court,-'  which  is  authorized,  after  notice 
to  any  adverse  possessor  or  occupant,  and  to 
tbe  attorney  for  the  United  States,  and  full 
legal  proof  and  hearing,  to  enter  a  decree 
eonflnning  or  rejecting  the  claim. 

By  i  7,  "all  proceedings  subsequent  to  the 
filiog  of  said  petition  shall  be  conducted  as 
near  as  maybe  according  to  the  practice  of  the 
7J  courts  of  equity  of  the  United  States  ;"*and 
the  court  is  authorized  "to  hear  and  deter- 
mine all  questions  arising  in  cases  before  it, 
relative  to  the  title  to  the  land  the  subject 
of  such  case,  the  extent,  location,  and  bound- 
aries thereof,  and  other  matters  connected 
therewith  fit  and  proper  to  be  heard  and  de- 
termined, and  by  a  flnaJ  decree  to  settle  and 
determine  the  question  of  the  validity  of  the 
title  and  the  boundaries  of  the  grant  or 
claim  presented  for  adjudication,  according 
to  the  law  of  nations,"  the  stipulations  of 
the  treaties  between  the  United  States  and 
Mexico  of  1848  and  1863,  "and  the  laws  and 
ordinances  of  the  government  from  which  it 
is  alleged  to  have  been  derived,  and  all  oth- 
er questions  properly  arising  between  the 
claimants  or  other  pi^es  in  tbe  case  and  the 
United  SUtes." 

By  S  8,  "any  person  or  oorporation  claim- 
ing lands  in  any  of  the  states  or  territories 
mentioned  in  this  act  under  a  title  derived 
from  the  Spanish  or  Mexican  government, 
that  was  complete  and  perfect  at  the  date 
when  the  United  States  acquired  sovereignty 
therein,  shall  have  the  right  (but  shall  not 
be  bound)  to  apply  to  said  court,  in  the  man- 
ner in  this  act  provided  for  other  cases,  for 
a  confirmation  of  such  title ;  and  on  such  ap- 
plication said  court  shall  proceed  to  hear, 
try,  and  determine  the  validity  of  the  same, 
and  the  right  of  the  claimant  thereto,  its 
extent,  location,  and  boundaries,  in  the 
same  manner  and  with  the  same  powers  as  in 
other  cases  in  this  act  mentioned."  "And 
no  confirmation  of  claims  or  titles  in  this 
section  mentioned  shall  have  any  effect  oth- 
er or  further  than  as  a  release  of  all  claim  of 
title  by  the  United  States;  and  no  private 
right  of  any  person,  as  between  himself  and 
other  claimants  or  persons,  in  respect  of  any 
such  lands,  shall  be  in  any  manner  affected 
thereby." 

That  section  further  provides  that  the 
United  States  may  "file  in  said  court  a  pe- 
tition against  the  holder  or  possessor  of  any 
claim  or  land  in  any  of  the  states  or  terri- 
tories mentioned  in  this  act,  who  shall  not 
have  voluntarily  come  in  under  the  provi- 
sions of  this  act,  stating  in  substance  that 
the  title  of  such  holder  or  possessor  is  open 
to  question,  or  stating  in  substance  that  the 
boundaries  of  any  such  land,  the  claimant 
or  possessor  to  or  of  which  has  not  brought 
)8]  the  matter  into  court,  *are  open  to  question, 
and  praying  that  the  title  to  any  such  land, 
or  the  boundaries  thereof,  if  the  title  be  ad- 
mitted, be  settled  and  adjudicated;  and 
thereupon  the  court  shall,  on  notice  to  such 
claimant  or  possessor  as  it  shall  deem  rea- 
sonable, proceed  to  hear,  try,  and  determine 
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the  questions  stated  in  such  petiticm  or  ari^ 
ing  in  the  matter,  and  determine  the  matter 
according  to  law,  justice,  and  the  provisions 
of  this  act,  but  subject  to  all  lawiul  rights 
adverse  to  such  claimant  or  possessor,  as 
between  such  claimant  and  possessor  and  any 
other  claimant  or  possessor." 

By  S  B>  either  party  against  whom  the 
court  of  private  claims  decides  may  appeal 
to  this  court. 

Uy  S  13,  all  th«  foregoing  proceedings  and 
rights  are  to  be  conducted  and  decided  sub- 
ject to  several  provisions,  among  which  are 
the  following: 

"First.  No  claim  shall  he  allowed  that 
shall  not  appear  to  be  upon  a  title  lawfully 
and  regularly  derived  from  the  government 
of  Spain  or  Mexico,  or  from  any  ot  the  states 
of  the  Republic  of  Mexico  having  lawful  au- 
thority to  make  grants  of  land,  and  one  that, 
if  not  then  complete  and  perfect  at  the  data 
of  the  acquisition  of  the  territory  by  the 
United  States,  the  claimant  would  have  had 
a  lawful  right  to  make  perfect,  had  the  ter- 
ritory not  been  acquired  by  the  United 
States,  and  that  the  United  States  are 
bound,  upon  the  principles  of  public  law,  or 
by  the  provisions  of  lie  treaty  of  cession, 
to  respect  and  permit  to  become  complete 
and  perfect  if  the  same  was  not  at  sail  date 
already  complete  and  perfect." 

"Fourth.  No  claim  shall  be  allowed  for 
any  land  the  right  to  which  has  hitherto 
been  lawfully  acted  upon  and  decided  by 
Congress,  or  under  its  authority. 

"Fifth.  No  proceeding,  decree,  or  act  under 
this  act  shall  conclude  or  affect  the  private 
rights  of  persons  as  between  each  other,  all 
of  which  rights  shall  be  reserved  and  saved 
to  the  same  effect  as  if  this  act  had  not  been 
passed;  but  the  proceedings,  decrees,  and 
acts  herein  provided  for  shall  be  conclusive 
of  all  rights  as  between  the  United  States 
and  all  persons  claiming  any  interest  or 
right  in  such  lands." 

"Eighth.  No  concession,  grant,  or  other 
authority  to  acquire  'land,  made  upon  any  [891 
condition  or  requirement,  either  antecedent 
or  subsequent,  shall  be  admitted  or  con- 
firmed unless  it  shall  appear  that  every  such 
condition  and  requirement  was  performed 
within  the  time  and  in  the  manner  stated  in 
any  such  concession,  grant,  or  other  author- 
ity to  acquire  land." 

The  only  authority  given  bv  this  act  to 
the  surveyor  general  of  a  territory  or  state 
is  by  §  10,  which  requires  him,  after  a  final 
decree  of  confirmation  by  the  court  of  pri- 
vate land  claims,  and  under  the  directions  of 
the  Commissioner  of  the  General  Land  Office, 
to  make  a  survey  and  return  it  to  said  com- 
missioner, by  whom  it  is  to  be  transmitted 
to  that  court  for  its  approval  or  correction. 
And  f  15  expressly  repeals  8  8  of  the  act  of 
July  22,  1854,  "and  all  acts  uuendatory  or 
in  extension  thereof,  or  supplementary 
thereto,  and  all  acts  or  parts  of  acts  incon- 
sistent with  the  provisions  of  this  act." 

The  effect  of  these  provisions  of  the  act  of 
1801  is  that  all  prior  acts  of  Congress  pro- 
viding for  the  assertion,  whether  in  a  judi- 
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dal  trH>unaI  or  before  a  surveyor  general 
and  Congress,  of  either  complete  or  incom* 
plete  Mexican  grants,  are  repealed,  e.xcept 
as  to  claims  previously  acted  upon  and  de- 
cided by  Congress  or  under  its  aumority; 
that  all  incomplete  claims  against  the 
United  States,  coming  within  the  provisions 
of  the  act,  must  be  presented  to  the  court  of 
private  land  claims;  that  anyone  claiming 
land  under  a  Mexican  grant,  which  was  com- 
plete and  perfect  at  the  time  of  the  cession 
of  sovereignty  "shall  have  the  right  (but 
shall  not  he  bound)  to  apply  to  said  court," 
as  in  ca«es  of  incomplete  grants;  that  the 
United  States,  however,  may  file  a  petition 
in  thai  court  "against  the  holder  or  possess- 
or of  any  claim  or  land,"  which  would 
doubtless  include  titles  claimed  to  be  com- 
plete, as  well  as  those  which  were  incom- 
plete, at  the  time  of  the  cession ;  and  that  all 
decisions  under  this  act  shall  be  conclusive 
between  the  claimants  and  the  United  States 
only,  and  shall  not  affect  the  private  rights 
of  any  person,  as  between  himself  and  any 
other  claimant. 

In  short,  the  United  States,  at  their  elec- 
tion, may  have  the  validity  of  any  Mexican 
[M]  grant,  whether  complete  or  incomplete,  'de- 
termined by  the  court  of  private  land  claimfl, 
so  far  as  concerns  the  interest  of  the  United 
States ;  and  proceedings  to  establish  against 
the  United  States  private  titles  claimed  un- 
der incomplete  Mexican  grants  are  within 
the  exclusive  jurisdiction  of  that  court;  but 
the  private  holder  of  any  complete  and  per- 
fect Mexican  grant  may,  but  is  not  obliged 
to,  have  its  validity  as  against  the  United 
States  determined  by  that  court;  and  no 
rights  of  private  persons,  as  between  them- 
•elves,  can  be  determined  by  proceedings  un- 
der this  act. 

The  result  is  that  the  United  States,  by 
the  act  of  1801,  have  prescribed  and  defined 
the  only  method  by  which  grants  incomplete 
before  the  cession  can  be  completed  and 
made  binding  upon  the  United  States,  but 
have  neither  made  it  obligatory  upon  the 
owner  of  a  title  complete  and  perfect  before 
the  cession  to  resort  to  this  method,  nor  de- 
clared that  his  title  shall  not  be  valid  if  he 
does  not  do  ao. 

A  grant  of  land  in  New  Mexico,  which  was 
complete  and  perfect  before  the  cession  of 
New  Mexico  to  the  United  Stoutes,  is  in  the 
same  position  as  was  a  like  grant  in  Louisi- 
ana or  in  Florida,  and  is  not  in  the  position 
of  one  under  the  peculiar  acts  of  Congress  in 
relation  to  California,  and  may  be  asserted, 
as  against  any  adverse  private  claimant,  in 
the  ordinary  courts  of  justice. 

In  the  present  case,  the  Mexican  grant  in 
qiiestion  being  asserted  by  the  plaintiff  to 
have  been  complete  and  perfect  by  the  law 
prevailing  in  New  Mexico  before  the  cession 
of  the  country  to  the  United  States,  and  it 
being  agreed  that  this  grant  had  neither  been 
confirmed  nor  rejected  by  Congress,  and  that 
no  proceedings  for  its  confirmation  were 
pending  before  Congress  or  before  the  sur- 
veyor general  at  the  time  of  the  commence- 
ment of  this  suit,  this  court,  for  the  reasons 
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above  stated,  is  of  opinion  that  the  courts  of 
the  territory  of  Arizona  had  jurisdiction,  aa 
between  these  parties,  to  determine  whether 
the  grant  was  complete  and  perfect  before 
the  cession  by  Mexico  to  the  United  biates. 
Those  courts  having  held  otherwise,  the 
judgment  of  the  Supreme  Court  of  the  Terri- 
tory  of  Arizona,  "affirming  the  judgment  of  [91} 
the  District  Court  of  Pima  County,  i»  re- 
versed, ana  the  case  remanded  for  further 
proceedings. 

Mr.  Chief  Justice  Fuller  dissented. 


In  No.  2,  Ainaa,  Administrator  of  Ely,  v. 
?feu>  Mexico  d  Arizona  Railroad  Company 
and  others,  a  similar  case  submitted  by  the 
same  counsel  at  the  same  time,  judgment  was 
likewise  reversed,  Mr.  Chief  Justice  Fuller 
dissenting. 

HARTFORD    FIRE     INSURANCE    COM- 
PANY et  al.  Petitioners, 

V. 

CHICAGO,   MILWAUKEE.   &   ST.   PAUL 
RAILWAY  COMPANY. 

(See  S.  C.  Ueporter'a  ed.  01-108.) 

Contract  to  eaempt  from  negligence  in  set- 
ting fire — lease  for  warehouse  on  railroad 
right  of  way. 

1.  A  Btlpalation  in  a  lease  of  a  strip  of  land 
on  a  railroad  rigbt  of  way  (or  a  storage  ware- 
house, by  which  the  railroad  company  Is  ex- 
empted from  any  liability  for  damage  by  (Ire 
from  Its  locomotive  ecglnei,  even  though 
caused  by  the  negligence  of  the  company  or 
Its  servants,  la  not  void  as  against  public  pol- 
icy, where  the  lease  contains  no  provlslona 
which  In  any  way  Involve  any  relation  of  the 
railroad  company  as  a  common  carrier  to  the 
lessee  or  to  the  public. 

2.  Questions  of  public  policy  ■•  affecting  the 
liability  (or  acts  done  or  upon  contracts  made 
and  to  be  performed  within  one  o(  the  states 
of  the  Union,  when  not  controlled  by  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  or  by  the  principles  of  the  commercial 
or  mercantile  law  or  of  general  Jorlsprudence, 
ot  national  or  universal  application,  are  gov- 
erned by  the  law  o(  the  state  as  expressed  In 
Its  own  Constitution  and  statutes  or  declared 
by  Its  highest  court. 

3.  A  decision  o(  the  highest  coort  o(  a  state, 
holding  that  a  contract  exempting  a  railroad 
company  (rom  liability  (or  negligence  In  set- 
ting Are  to  a  storage  warehouse  on  the  rail- 
road right  a(  way  Is  not  against  public  policy. 
Is  conclusive  upon  a  Federal  court  sifting  In 
that  state. 
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NoTB. — That  stipulations  similar  to  the  one 
In  this  case  do  not  violate  public  policy  has  been 
decided  in  several  recent  cases.  See  Grlswold 
V.  Illinois  C.  R.  Co.  00  Iowa,  265,  24  L.  B.  A. 
647,  ST  N.  W.  843  ;  Stephens  v.  Southern  P.  Co. 
100  Cal.  86,  20  L.  R.  A.  751,  41  Pac.  783. 

Such  a  stipulation  does  not  bind  an  agent  ot 
the  lessee  In  charge  of  the  property,  a  stranger 
to  the  lease,  who  stores  his  own  property  la 
the  warehouse.  King  v.  Sonthem  P.  Co.  10ft 
Cal.  06,  20  U  R.  A.  755,  41  Pac.  786. 
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UAiiTiruuu  KiKB  Ins.  Co.  v.  Chicago,  M.  A  St.  P.  R.  Co. 


Argued   Jiovemier  It,   li.   1897.    Deoided 
Votiemier  6,  1899. 

ON  WRIT  OF  CERTIORAM  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decision  affirm- 
ing a  decision  of  the  Circuit  Court  in  favor 
of  the  validity  of  a  contract  exempting  a 
railroad  company  from  liability  for  negli- 
gence in  setting  fire  to  a  warehouse  on  its 
right  of  way.    Affirmed. 

See  same  case  below,  62  Fed.  Rep.  904; 
36  U.  S.  App.  152,  70  Fed.  Rep.  201,  17  C. 
C.  A.  «2. 

The  facta  are  stated  in  the  opinion. 

Uessrs.  Charles  A.  Clark  and  Blokard 
W.  Barcer  argued  the  cause  and  filed  a 
brief  for  petitioners : 

It  is  the  duty  of  railway  companies  to  fur- 
nish warehouses  and  elevators  at  their  sta- 
tions. 

Hutchinson,  Cair.  2d  ed.  by  Mechem,  8 
295d;  Mason  T.  Missouri  P.  R.  Co.  25  Mo. 
App.  473;  McCullough  v.  Wabash  Western 
U.  Co.  34  Mo.  App.  23;  Covington  Stock 
Yards  Co.  v.  Keith,  139  U.  S.  128,  35  L.  ed. 
73,11  Sup.  Ct  Rep.  461. 

One  of  the  duties  of  a  railway  company  is 
to  furnish  facilities  in  the  form  of  side  tracks 
and  premises  for  grain  elevators  and  ware- 
houses, and  it  cannot  discriminate  between 
its  patrons  in  this  particular. 

State  ew  rel.  Board  of  Transportation  v. 
Missouri  P.  R.  Co.  29  Neb.  550,  45  N.  W.  785 ; 
Fancell  Farmers'  Warehouse  Asso.  v.  Minne- 
apolis, 8t.  P.  A  S.  S.  M.  R.  Co.  55  Minn.  8, 
58  N.  W.  248;  Vincent  v.  Chicago  d  A.  R. 
Co.  49  ni.  33;  Chicago  d  N.  W.  R.  Co.  v. 
People  ew  rel.  Hempstead,  56  111.  365,  8  Am. 
Rep.  690;  Chicago  d  A.  R.  Co.  v.  Suffem,  129 
HI.  274,  21  N.  E.  824 ;  Railroad  Commission- 
ers V.  Portland  d  O.  Cent.  R.  Co.  63  Ife.  269, 
18  Am.  Rep.  208. 

Railway  companies  will  not,  by  indirec- 
tion, be  permitted  to  impose  additional  bur- 
dens or  hardships  upon  the  public,  and  all 
contracts  between  themselves  and  third  par- 
ties having  that  effect  will  be  void. 

Woodstock  Iron  Co.  ▼.  Richmond  d  D.  Ex- 
tension Co.  129  IT.  8.  657,  32  L.  ed.  824,  9 
Sup.  Ct.  Rep.  402;  Puller  y.  Dame,  18  Pick. 
472. 

A  railway  company  cannot,  by*  contract  or 
otherwise,  limit  its  liability  for  negligfflice 
in  any  degree. 

Little  Rook  d  Ft.  B.  R.  Co.  v.  Cravens,  57 
Ark.  112, 18  L.  E.  A.  527, 20  S.  W.  803,  7  Am. 
R.  A  Corp.  Rep.  284,  note  4. 

A  statute  attempting  to  exempt  railways 
from  liability  for  damages  causied  by  fires 
neffligentiyset  out  would  be  unconstitutional 
and  void. 

Cool^,  Const  liim.  3d  ed.  *pp.  351-354; 
Thirteenth  d  P.  Street  Pass.  R.  Co.  v.  Baud- 
rou,  02  Pa.  481,  37  Am.  Rep.  707 ;  Park  v. 
Detroit  Free  Press  Co.  72  Mich.  566,  1  L.  R. 
A.  699,  40  N.  W.  731. 

Federal  courte  are  not  concluded  by  the 
decisions  of  state  courts  made  after  a  con- 
tract is  entered  into,  or  made  after  a  suit  is 
pending  in  the  Federal  oourte. 
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Burgess  v.  Seligman,  107  U.  S.  20-35,  2T 
L.  ed.  359-365,  2  Sup.  Ct  Rep.  10;  Clark  v. 
Bever,  139  U.  S.  116,  35  L.  ed.  96,  11  Sup. 
Ct  Rep.  468;  Carroll  County  v.  Smith,  111 
U.  S.  502,  28  L.  ed.  519,  4  Sup.  Ct  Rep.  539; 
Anderson  v.  Santa  Anna,  116  U.  S.  365,  29  L. 
ed.  636,  6  Sup.  Ct  Rep.  413;  Bolles  v.  Brim- 
field,  120  U.  S.  762,  30  L.  ed.  788,  7  Sup.  Ct 
Rep.  736. 

When  contracts  and  transactions  have  been 
entered  into  and  rights  have  accrued  thereon 
in  the  absence  of  any  authoritative  decision 
by  the  state  courts,  the  courts  of  the  United 
Stetes  properly  claim  the  right  to  adopt 
their  own  interpretation  of  the  law  appli- 
cable to  the  case,  although  a  different  inter- 
pretation may  be  adopted  by  the  stete  courts 
after  such  rights  have  accrued. 

East  Alabama  R.  Co.  V.  Doe  ew  dem.  Vis- 
scher,  114  U.  S.  352,  29  L.  ed.  140,  5  Sup.  Ct 
Rep.  809;  Buncombe  County  Comrs.  v.  Tom- 
mey,  115  U.  S.  127.  29  L.  ed.  306,  5  Sup.  Ct 
Rep.  626,  1186;  Ober  v.  Oallagher,  93  U.  S. 
207,  23  L.  ed.  831 ;  Johnson  County  Comrs.v. 
Thayer,  94  U.  S.  642,  24  L.  ed.  135;  Mohr  v. 
Manierre,  101  U.  S.  421,  25  L.  ed.  1054;  Bute 
V.  Muscatine,  8  Wall.  582,  sub  nom.  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
493;  Venice  v.  Murdoch,  02  U.  S.  501,  23  L. 
ed.  585;  Chicago  d  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  110  U.  S.  623,  30  L.  ed.  522,  7  Sup. 
Ot  Rep.  398;  Anderson  ▼.  /Santa  Anna,  116 
U.  S.  365,  29  L.  ed.  636,  6  Sup.  Ct  Rep.  413; 
Botcles  V.  Brimfield.  120  U.  S.  762,  30  L.  ed. 
788,  7  Sup.  Ct  Rep.  736 ;  Liverpool  d  O.  W. 
Steam  Co.  v.  Pheniw  Ins.  Co.  129  U.  S.  443, 
32  L.  ed.  792,  9  Sup.  Ct  Rep.  469 ;  New  York 
G.  R.  Co.  V.  Lockwood,  17  Wall.  368,  21  L. 
ed.  636;  Delmas  v.  Merchants'  Ins.  Co.  14 
Wall.  667,  20  L.  ed.  769. 

Messrs.  Charles  B.  Keeler  and  Oeorce 
B.  Peek  argued  the  cause  and  filed  a  brief 
for  respondent: 

The  decision  of  a  state  court  of  last  resort 
of  any  state  upon  the  question  of  the  public 
policy  of  that  state  is  conclusive  upon  this 
court 

Ban*  of  Augusta  v.  Earle,  13  Pet  519,  10 
L.  ed.  274;  Viddl  v.  Philadelphia.2  How.  127. 
11  L.  ed.  205;  Teal  v.  Waliker,  111  U.  S.  242, 
28  L.  ed.  415,  4  Sup.  Ct  Rep.  420;  Detroit  v. 
Osborne,  135  U.  S.  492,  34  L.  ed.  260,  10  Sup. 
Ct  Rep.  1012;  Bucher  v.  Cheshire  R.  Co.  125 
U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct  Rep.  974; 
Etheridge  v.  Sperry.  139  U.  S.  266,  36  L.  ed. 
171,  11  Sttp.  Ct  Rep.  565;  Union  If  at.  Bank 
V.  Bank  of  Kansas  City,  136  U.  S.  235,  34  L. 
ed.  343,  10  Sup.  Ct  Rep.  1013;  Brown  v. 
Grand  Rapids  Parlor  Furniture  Co.  16  U. 
S.  App.  221.  58  Fed.  Rep.  286,  7  C.  C.  A.  225, 
22  L.  R.  A.  817;  SuHinn  v.  Swann,  21  Fed. 
Rep.  209. 

The  exemption  conteined  in  the  lease  is  not 
contrary  to  public  policy,  and  is  therefore 
valid. 

Stephens  v.  Southern  P.  Co.  109  Cal.  86,  29 
L.  R.  A.  761,  41  Pac.  783. 

A  railway  company's  right  of  way  is  its 
private  property,  held  for  tiie  public  use,  and 
it  cannot  be  compelled  to  lease  portions 
thereof  to  others,  even  for  the  purpose  of 
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erocting  elevator*  for  storage  of  grain  pre- 
paratory to  shipment.  To  compel  such  occu- 
pancy against  its  will  would  amount  to  a 
taking  of  private  property  without  due  proc- 
ess of  law. 

Uissouri  P.  S.  Co.  v.  Nebraska,  164  U.  S. 
414,  41  L.  ed.  404,  17  Sup.  Ct.  Rep.  130. 

Xot  all  contracts  which  seek  to  relieve  one 
party  from  legal  liability  for  its  own  negli- 
gence or  that  of  its  servants  are  contrary  to 
public  policy  and  void. 

Bates  V.  Old  Colony  R.  Co.  147  Mass.  265, 
18  N.  E.  633 ;  Hosmer  v.  Old  Colony  R.  Co. 
156  Mass.  507,  31  N.  E.  652;  Louisville,  N.  A.. 
<e  C.  R.  Co.  V.  Keefer,  146  Ind.  21,  38  L.  R. 
A.  03,  44  N.  E.  70C;  Express  Cases,  117  U. 
S.  1,  suh  nom.  Memphis  <C  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  20  L.  ed.  701,  6  Sup.  Ct. 
Rep.  642,  028 :  Chicago,  M.  d  8t.  P.  R.  Co.  v. 
Wallace,  24  U.  S.  App.  580,  66  Fed.  Rep.  506, 
14  C.  C.  A.  257,  30  L.  R.  A.  161 ;  Coup  v.  Wa- 
bash, St.  I  J.  A  P.  R.  Co.  56  Mich.  HI,  36  Am. 
Rep.  374,  22  N.  W.  215;  Robertson  v.  Old 
Colony  R.  Co.  150  Mass.  525,  31  N.  E.  650; 
Forepaugh  v.  Delaware,  L.  d  W.  R.  Co.  128 
Pa.  217,  6  h.  R.  A.  508,  18  Atl.  503;  Pied- 
mont Mfg.  Co.  V.  Columbia  A  O.  R.  Co.  10  S. 
C.  353 :  yew  York  C.  R.  Co.  v.  Lookwood,  17 
Wall.  377,  21  L.  ed.  630;  Liverpool  d  O.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  120  U.  S.  440, 
32  L.  ed.  701,  0  Sup.  Ct.  Rep.  460;  Hutohin- 
eon,  Carr.  2d  ed.  §9  40,  44,  73;  Wells  v. 
Steam  Navigation  Co.  2  N.  Y.  204;  A.lewan- 
dcr  V.  Grocue,  3  Hill,  0. 

[M]  *Mr.  Justice  Orajr  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  May  10,  1893, 
in  the  district  court  of  Jones  county,  in  the 
state  of  Iowa,  against  the  Chicago,  Milwau- 
kee, &  St.  Paul  Railway  Company,  a  railroEul 
corporation  of  Wisconsin,  by  seven  fire  in- 
surance companies,  corporations  of  other 
states,  to  recover  for  the  loss  by  fire,  owing 
to  the  defendant's  negligence,  of  a  warehouse 
and  goods,  belonging  to  the  partnership  of 
Simpson,  Mclntire,  &  Company,  and  insured 
by  the  plaintifTs,  who  had  paid  the  loss. 

The  petition  alleged  that  on  November  11, 
1892,  and  long  before,  the  partnership  was 
doing  business  at  Montieello  in  that  county, 
and  there  owned  a  cold-storage  warehouse, 
situated  upon  railroad  ground  by  the  side  of 
the  railway  track  of  the  defendant  in  Mon- 
tieello, and  containing  a  valuable  stock  of 
butter  and  eggs;  that  on  that  day  the  de- 
fendant, while  running  its  engines  and  cars 
on  its  railway  track  alongside  of  the  ware- 
house, negligently  set  fire  to  and  destroyed 
the  warehouse  and  its  contents  to  the  value 
of  $27,118;  that  at  the  time  of  the  fire  the 
partnership  held  policies  of  insurance  against 
fire  on  this  property  from  each  of  the  plain- 
tifl's,  and  was  afterwards  paid  by  them,  un- 
der those  policies,  the  aggregate  sum  of  $23,- 
rO8]450;  and  that  the  plaintiff's  thereby  'became, 
to  that  extent,  subrogated  to  the  partner- 
ship's right  against  the  defendant,  and  were 
entitled  to  judgment?  against  it  for  the  sum 
so  paid,  with  interest. 

The  defendant,  on  May  23,  1803,  removed 
the  case  into  the  circuit  court  of  the  United 
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States  for  the  district  of  Iowa;  and  in  that 
court,  on  September  12,  1803,  filed  an  answer 
admitting  that  tSie  parties  to  the  action  were 
corporations,  and  that  tue  partnership  was 
doing  business  at  Montieello,  as  alleged,  but 
denying  all  the  other  all^ations  of  the  peti- 
tion. 

On  April  2,  1804,  by  leave  of  court,  an 
amended  answer  was  filed,  alleging  that  the 
land  on  which  the  warehouse  stood  belonged 
to  the  defendant  as  part  of  its  depot  grounds 
at  Montieello;  and  that  the  sole  right  and 
occupancy  of  the  partnership  therein  were  by 
virtue  of  an  indenture  of  lease,  dated  Feb- 
ruary 1,  1800,  executed  by  the  defendant  and 
by  the  partnership,  under  which  the  partner- 
ship entered  into  and  thenceforth  occupied 
the  land,  and  which  was  set  forth  in  the  an- 
swer, and  was  as  follows: 

The  defendant  leased  the  land  (describing 
it  by  metes  and  bounds,  showing  it  to  be  a 
strip  130  feet  long  and  55  feet  wide,  part  of 
its  depot  grounds,  and  by  the  side  of  its 
track)  to  the  partnership,  "to  hold  for  the 
term  of  one  year  from  the  date  hereof  for  the, 
purpose  of  erecting  and  maintaining  there- 
on a  cold-storage  warehouse,  the  said  lessee 
yielding  and  paying  therefor  the  annual  rent 
of  $5  in  advance;  and  upon  the  express  con- 
dition that  the  said  railway  company,  its 
successors  and  assigns,  shall  be  exempt  and 
released,  and  said  parties  of  the  second  part, 
for  themselves  and  for  their  heirs,  executors 
and  administrators  euid  assigns,  do  hereby 
expressly  release  them,  from  all  liability  or 
damage  by  reason  of  any  injury  to  or  destruc- 
tion of  any  building  or  buildings  now  on,  or 
which  may  hereafter  be  placed  on,  said  prem- 
ises, or  of  the  fixtures,  appurtenances,  or 
other  personal  property  remaining  inside  or 
outside  of  said  buildings,  by  fire  occasioned 
or  originated  by  sparks  or  burning  coal  from 
the  locomotives,  or  from  any  damage  done  by 
trains  or  cars  running  oflT  the  track,  or  from 
the  carelessness  or  negligence  of  employees 
or  agento  of  said  railwav  company;  "and fur-  [94} 
ther,  that  the  said  parties  of  the  second  part 
will  in  no  way  obstruct  or  interfere  with  the 
track  of  said  railway  company  in  using  said 
premises. 

"And  the  parties  of  the  second  part  agree 
to  keep  said  premises  in  as  good  repair  and 
condition  a«  the  same  are  in  at  the  com- 
mencement of  said  term ;  to  pay,  as  the  same 
become  due  and  payable,  all  taxes  and  assess- 
mente,  general  and  special,  that  may  be  ler- 
led  or  assessed  thereon  during  the  time  they 
remain  in  possession  thereof;  and  to  quit 
and  surrender  said  premises  at  the  expira- 
tion of  said  term,  on  demand  of  said  railway 
company;  and,  in  case  such  demand  shall 
not  be  made  at  the  expiration  of  said  term, 
to  pay  said  rent,  at  the  rate  and  in  the  in- 
stalments aforesaid,  as  long  as  they  remain 
in  possession  thereof;  and  that  they  will  not 
underlease  said  premises  without  the  writ- 
ten consent  of  said  railway  company. 

"And  said  parties  of  the  second  part  fur- 
ther agree  to  quit  and  surrender  said  prem- 
ises at  any  time  before  the  expiration  of  said 
first-mentioned  term,  or  at  any  time  when  de- 
fault shall  be  made  in  the  payment  of  said 

175  IT.  B. 


Digitized  by 


Google 


18»». 


Uabtvoho  Fibb  Istt.  Co.  V.  CuicAiio,  M.  &  S-r.  P.  It.  C'>>. 


U4-97 


rant  or  taxM  m  aforesaid,  within  thirty  days 
after  iitmt^rtfl  of  said  railway  company;  and 
that  upon  the  expiration  of  said  thirty  days 
it  shall  be  lawful  for  said  railway  company 
to  «cpel  them  therefrom. 

"The  parties  of  the  second  part  may  (and 
hereby  agree  that  they  will,  if  said  railway 
oomptuiy  shall  so  require)  remove  from  said 
premises,  within  thirty  days  after  any  ter- 
mination of  this  lease,  all  structures  owned 
or  placed  thereon  by  them." 

The  amended  answer  concluded  by  alleg- 
ing "that  from  the  first  day  of  February, 
1890,  down  to  and  including  the  time  of  said 
fire,  Simpson,  Mclntire,  &  Company  re- 
mained in  possession  and  occupancy  of  said 
premises  under  the  terms  and  conditions  of 
laid  original  lease,  and  not  otherwise;  and 
were  and  continued  to  be  tenants  holding  bver 
on^er  the  lease  aforesaid,  and  subject  to  all 
its  provisions;  and  that,  as  to  the  alleged 
destruction  by  fire  of  the  building  and  prop- 
erty mentioned  in  the  plaintiffs'  petition,  all 
such  risks  and  the  loss  therefrom  were  as- 
sumed by  said  Simpson,  Mclntire,  &  Com- 
pany, and  this  defendant  company  was  re- 
)5]  leased  therefrom,  as  one  of  the  'express  con- 
ditions of  said  lease  and  occupancy,  and 
plaintiffs  cannot  now  recover  therefor. 
Wherefore  the  defendant  prays  judgment 
herein." 

The  plaintiffs  demurred  to  the  amended  an- 
swer, on  the  ground  that  the  stipulation  in 
the  lease,  by  which  it  was  sought  to  exoner- 
ate the  defendant  from  loss  by  fire  caused  by 
the  negligence  of  itself  or  its  servants,  was 
void  as  against  public  policy. 

At  the  argument  of  the  demurrer  in  the 
circuit  court  of  the  United  States  at  April 
tei-m,  1804,  before  Judge  Shiras  (as  is  shown 
by  his  opinion  copied  in  the  record,  and 
printed  in  62  Fed.  Rep.  904),  it  appeared 
that  a  case  between  other  parties,  involving 
the  question  at  issue  in  this  case,  was  then 
pending  before  the  supreme  court  of  the  state 
of  Iowa,  under  the  following  circumstances: 
In  that  case,  entitled  Grimcold  v.  Illinois  G. 
R.  Co.,  that  court,  on  October  19,  1892  (by 
an  opinion  reported  only  in  53  N.  W.  295), 
had  held  a  similar  stipulation  to  be  void  as 
against  public  policy,  but  on  February  3, 
1894,  upon  a  rehearing,  had  held  to  the  con- 
'  trary,  and  had  sustained  the  validity  of  the 
stipulation,  two  judges  dissenting.  90  Iowa, 
265,  24  L.  R.  A.  647,  57  N.  W.  843.  A  sec- 
ond petition  for  rehearing  was  then  filed,  and 
was  still  pending  in  that  court.  Under  those 
circumstances  Judge  Shiras  suspended  action 
on  the  demurrer,  awaiting  the  Anal  decision 
of  the  supreme  court  of  the  state.  That 
court  afterwards  denied  the  second  petition 
for  rehearing,  thereby  finally  affirming  the 
validity  of  the  stipulation;  and  thereupon 
Judge  Shiras,  at  September  term,  1894,  over- 
ruled the  demurrer,  and,  the  plaintiffs  declin- 
ing to  plead  further,  rendered  judgment  for 
the  defendant. 

That  judgment  was  unanimously  afBrmed 
by  the  circuit  court  oif  appeals  unon  the 
ground  that  the  stipulation  was  valid,  and 
was  not  against  public  policy;  Judges  San- 
bom  and  Thayer,  however,  ^pressing  the 
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opinion  (Judg«  Caldwell  noneoncurring  in 
this  respact)  that  the  decision  of  the  state 
court  was  not  conclusive  upon  this  question. 
36  U.  S.  App.  162,  70  FecL  Rep.  201,  17  C. 
C.  A.  62.  The  plaintiffs  thereupon  applied 
for  and  obtained  this  writ  of  certiorari. 

*Thig  action  against  a  railroad  corpora- 100] 
tion  for  the  loss  by  fire,  owing  to  its  negli- 
gence in  running  its  engines  and  trains,  of  a 
cold-storage  warehouse  and  the  goods  therein, 
owned  by  a  commercial  partnership,  is 
brought  by  insurers  of  the  property, 
who  had  paid  to  the  partnership  the 
greater  part  of  the  loss,  and  whose  right, 
thereby  acquired  by  way  of  subrogation,  to 
recover  against  the  railroad  company  to  the 
extent  of  the  amount  so  paid,  is  but  the  same 
right  that  the  partnership  had.  Phcenim 
Ins.  Co.  V.  Erie  it  W.  Tranap.  Co.  117  U.  S. 
312,29  L.ed.873,6  Sup.  Ct  Rep.  750, 1170. 

It  is  important,  therefore,  in  the  first 
place,  to  ascertain  exactly  what  were  the  re- 
lations between  the  railroad  CMupany  and 
the  partnership. 

The  warehouse  stood  upon  a  strip  of  laud 
belonging  to  the  railroad  company,  by  the 
side  of  itd  track,  and  part  of  its  depot 
grounds  at  Monticello,  in  the  state  of  Iowa. 
The  sole  right  of  the  partnership  in  that 
strip  was  by  virtue  of  an  indenture  of  lease 
thereof,  dated  February  1,  1890,  by  which  the 
railroad  company  leased  it  to  the  partner- 
sliip  for  a  year  from  that  date,  "for  the  pur- 
pose of  erecting  and  maintaining  thereon  a 
ccld-storage  warehouse,"  at  an  annual  rent 
of  $5  payable  in  advance,  "and  upon  the  ex- 
press condition  that  the  said  railway  com- 
pany, its  successors  and  assigns,  shall  be  ex- 
empt and  released,"  and  the  lessees  "do  here- 
by expressly  release  them,"  from  all  liability 
or  damage  by  reason  of  any  destruction  or 
injury  of  buildings  then  upon  or  afterwards 
placed  on  the  land  or  of  personal  property 
inside  or  outside  of  those  buildings,  "by  fire 
occasioned  or  originated  by  sparks  or  burn- 
ing coal  from  the  locoraotjves,  or  from  any 
damage  done  by  trains  or  cars  running  off 
the  track,  or  from  the  carelessness  or  negli- 
gence of  employees  or  agents  of  said  railway 
company;"  and  the  lessees  covenanted  in  no 
way  to  obstruct  or  interfere  with  the  track 
of  the  railroad  company.  The  rest  of  the 
indenture  consisted  of  covenants  of  the  les- 
sees to  keep  the  premises  in  repair;  to  pay 
the  rent  and  taxes  so  long  as  they  remained 
in  possession;  to  surrender  possession  to  the 
lessor,  at  the  expiration  of  the  term,  if  then 
demanded,  or  before  its  expiration,  or  on  de- 
fault in  payment  of  rent  or  taxes,  'within  [07] 
thirty  days  after  demand;  and  not  to  under- 
lease without  the  lessor's  consent;  with  a 
further  agreement  that  the  lessees  might 
and,  if  required  by  the  lessor,  would,  remove 
from  the  premises,  within  thirty  days  after 
any  termination  of  the  lease,  all  structures 
owned  or  placed  thereon  by  them. 

The  indenture,  in  short,  is  a  lease  by  the 
railroad  company  of  a  strip  of  its  land  by 
the  side  of  its  track  to  tiie  partnership,  for 
the  purpose  of  erecting  and  maintaining  a 
oold-storage  warehouse  thereon,  for  one  year 
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and  for  such  loneer  time  as  the  lessee  may 
be  permitted  by  the  lessor  to  remain  in  pos- 
session ;  and  contains  no  further  agreements, 
other  than  those  usual  between  feesor  and 
lessee,  except  a  covenant  of  the  lessee  not  to 
obstruct  or  interfere  with  the  railroad  track 
of  the  lessor,  and  an  express  condition  of  the 
lease  and  covenant  of  the  lessee  that  the  les- 
sor shall  not  be  liable  to  the  lessee  for  any 
damage  to  the  building  or  to  personal  prop- 
erty in  or  about  it,  by  fire  from  the  leeaor's 
locomotive  engines,  or  by  trains  or  cars  run- 
ning off  the  railroad  track,  although  owing 
to  the  negligence  of  the  lessor  or  its  servants. 

The  indenture  contains  no  stipulation  con- 
cerning, or  even  any  mention  of,  any  trans- 
portation of  goods  over  the  railroad,  or  any 
relation  of  the  railroad  company  as  a  com- 
mon carrier  to  the  lessee  or  to  the  public; 
and  there  is  nothing  in  the  record  to  show 
that  such  a  relation  existed  between  the 
railroad  company  and  the  lessee,  or  that  the 
waiehouse  was  built  or  maintained  for  the 
benefit  of  the  public,  or  of  the  railroad  cor- 
poration, or  of  anyone  but  the  partnership. 

The  decision  of  the  case  turns  upon  the 

Question  whether  the  provision  of  this  in- 
enture,  by  which  the  railroad  company  is 
Tiot  to  be  liable  for  damage  to  the  property  by 
fire  from  its  locomotive  engines,  owing  to 
the  negligence  of  itself  or  its  servants,  is  void 
aa  against  public  policy. 

The  plaintiffs'  counsel  at  the  argument 
much  relied  on  the  cases  in  which  similar 
provisions  in  the  contracts  of  common  car- 
riers or  of  tel^raph  companies  have  been 
held  to  be  void. 

It  is  settled  by  the  decisions  of  this  court 
that  a  provision  in  a  contract  between  a 
[88]  railroad  corporation  and  the  owner  *of  goods 
received  by  it  as  a  common  carrier,  that  it 
shall  not  be  liable  to  him  for  any  loss  or  in- 
jury of  the  goods  by  the  negligence  of  itself 
or  its  servants,  is  contrary  to  public  policy, 
and  must  be  held  to  be  void  in  the  courts  of 
the  United  States,  without  regard  to  the  de- 
cisions of  the  courts  of  the  state  in  which  the 
question  arises.  But  the  reasons  on  which 
uiose  decisions  are  founded  are  that  such  a 
question  is  one  of  general  mercantile  law; 
that  the  liability  of  a  common  carrier  is  cre- 
ated by  the  common  law,  and  not  by  con- 
tract; that  to  use  due  care  and  diligence  in 
carrying  goods  intrusted  to  him  is  an  essen- 
tial duty  of  his  employment  which  he  can- 
not throw  off;  that  a  ccmimon  carrier  is  un- 
der an  obligation  to  the  public  to  carry  all 
goods  offerra  to  be  carried,  within  the  scojm 
and  capacity  of  the  business  which  he  has 
held  himself  out  to  the  public  as  doing;  and 
that,  in  making  soecial  contracts  for  the  car- 
riage of  such  gooas,  the  carrier  and  tJie  cus- 
tomer do  not  stand  on  equal  terms.  Neic 
York  G.  R.  Oo.  v.  Lccktoood,  17  Wall.  357. 
21  L.  ed.  627 ;  Liverpool  d  O.  W.  Steam  Co. 
▼.  Phenix  Int.  Co.  129  U.  S.  397, 439-442,  82 
L.  ed.  788,  791,  792,  9  Sup.  Ct.  Rep.  469,  and 
other  caaes  there  cited.  Although  a  tele- 
graph company  is  not  a  common  carrier,  yet 
its  relation  with  senders  of  messages  over  its 
lines  is  of  a  commercial  nature,  and  con- 
tracts that  the  company  shall  not  be  liable 
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for  the  negligence  of  its  servants  are  af- 
fected, in  some  degree,  by  similar  consider»- 
tions.  Bouthem  Exp.  Co.  v.  Caldwell,  21 
Wall.  264,  269,  22  L.  ed.  556,  558;  We*tem 
V.  TeUg.  Co.  v.  Texas,  105  U.  S.  460,  464,  26 
L.  ed.  1067,  1068;  Primrose  v.  Western  V- 
Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883,  14  Sup. 
Ct  Rep.  1098;  Western  U.  TeUg.  Co.  v. 
Cook,  16  U.  S.  App.  446,  61  Fed.  Rep.  624,  9 
C.  C.  A.  680;  Harknes*  v.  Western  V.  Teleg. 
Co.  78  Iowa,  190,  84  N.  W.  811. 

The  plaintiffs  further  insisted  that  the 
same  reasons  apply  universally,  and  should 
be  held  to  defeat  all  contracts  by  which  a 
party  undertakes  to  put  another  at  themer- 
cj'  of  his  own  faulty  conduct  But  the  only 
authorities  cited  which  support  this  proposi- 
tion are  a  general  statement  in  Cooley  on 
Torts,  687,  and  an  oUter  dictum  in  Johnson 
V.  Richmond  <£  D.  R.  Co.  86  Va.  975,  978,  1 1 
S.  E.  829;  and  it  is  certainly  too  sweeping. 
Even  a  common  carrier  may  obtain  insur- 
ance against  losses  occasioned  by  the  negli- 
gence of  himself  or  of  *his  servants,  or  may,  [99] 
by  stipulation  with  the  owner  of  goods  car- 
ried, have  the  benefit  of  such  insurance  pro- 
cured thereon  by  such  owner.  Phoenix  Ins, 
Co.  V.  Eric  <t  W.  Transp.  Co.  117  U.  S.  312 
29  L.  ed.  873,  6  Sup.  Ct  Rep.  760,  1176; 
California  Ins.  Co.  v.  Union  Compress  Co. 
133  U.  S.  387,  414,  33  L.  ed.  730,  737,  10 
Sup.  Ct.  Rep.  365 ;  Wager  v.  Providence  Int. 
Co.  150  U.  S.  99,  37  L.  ed.  1018,  14  Sup.  Ot 
Rep.  55. 

A  railroad  corporation  holds  its  station 
grounds,  railroad  tracks,  and  right  of  way 
for  the  public  use  for  which  it  is  incorporat- 
ed, yet  ns  its  private  property,  and  to  he  oc- 
cupied by  itself  or  by  others  in  the  manner 
which  it  may  consider  beet  fitted  to  pro- 
mote, or  not  to  interfere  with,  the  public 
use.  It  may,  in  its  discretion,  permit  them 
to  be  occupied  by  others  with  structures  con- 
venient for  the  receiving  and  delivering  of 
ireight  uik)u  its  railroad,  so  long  as  a  free 
and  safe  passage  is  left  for  the  carriage  of 
freight  and  passengers.  Grand  Trunk  R. 
Co.  V.  Richardson,  91  U.  S.  454,  23  L.  ed. 
356.  And  it  must  provide  reasonable  mean? 
and  facilities  for  receiving  goods  offered  by 
the  public  to  be  transported  over  its  road. 
Covington  Stock-Yards  Co.  v.  Keith,  139  U. 
S.  128,  35  Ti.  ed.  73,  11  Sup.  Ct  Rep.  461 
But  it  is  not  obliged,  and  cannot  even  be 
compelled  by  statute,  against  its  will,  to  per- 
mit private  persons  or  partnerships  to  erect 
and  maintain  elevators,  warehouses,  or  simi- 
lar structures  for  their  own  benefit,  upon  the 
land  of  the  railroad  company.  Missouri  P 
R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  L.  ed 
489.  17  Sup.  Ct  Rep.  130. 

In  the  case  at  bar  no  one  had  the  right  to 
put  a  warehouse  or  other  building  upon  the 
land  of  the  railroad  corporation  without  it* 
consent;  and  the  corporation  was  under  no 
obligation  to  the  public,  or  to  the  partner- 
ship, to  permit  the  latter  to  do  so.  Id 
granting  and  receiving  the  license  from  the 
corporation  to  the  partnership  to  place  and 
maintain  a  cold-storage  warehouse  upon  • 
strip  otf  .such  land  by  the  side  of  the  railroad 
tracic,  and  in  erecting  the  warehouse  there- 
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«■,  both  partieB  knew  that  its  proximity  to 
the  trade  must  increase  the  risk  of  dama- 
ges, whether  by  accident  or  by  negligence,  to 
the  warehouse  and  its  contents,  oy  fire  set 
by  sparks  from  the  locomotive  engines,  or  by 
trains  or  cars  running  off  the  track.  Tlio 
principal  consideration,  expressed  in  their 
contract,  for  the  license  to  build  and  main- 
[100]tain  the  warehouaeon  this  strip  *of  land,  was 
the  stipulation  exempting  the  railroad  com- 
pany from  liability  to  the  licensee  for  any 
such  damages.  And  the  public  had  no  in- 
terest in  the  question  which  of  the  parties 
to  the  contract  should  be  ultimately  respon- 
sible for  such  damages  to  property  placed  on 
the  land  of  the  corporation  by  its  consent 
only. 

Th«  case  is  wholly  different  from  those 
cited  by  the  plaintiffs,  in  which  a  lease  by  a 
railroad  corporation,  transferring  its  entire 
property  and  franchises  to  another  corpora- 
tion, and  thus  undertaking  to  disable  itself 
from  performing  all  the  duties  to  the  public 
imposed  upon  it  by  its  charter,  has  been  held 
to  be  ultra  vires,  and  therefore  void, — as  in 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
26  L.  ed.  950,  and  in  Central  Transp.  Co.  v. 
Pullman's  I'aloce  Car  Co.  139  U.  S.  24,  35 
L.  ed.  55,  11  Sup.  Ct.  Rep.  478,  and  171  U. 
S.  138,  43  L.  ed.  108,  18  Sup.  Ct  Rep.  808. 

Questions  of  public  policy  as  affecting  the 
liability  for  acts  done,  or  upon  contracts 
nuido  and  to  be  performed,  within  one  of  Lhe 
states  of  the  Union,- — when  not  controlled  by 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  or  by  the  principles  of  the 
commercial  or  mercantile  law  or  of  general 
jurisprudence,  of  na.tional  or  universal  ap- 
plication,— are  governed  by  the  law  of  the 
state  as  expressed  in  Hs  own  Constitution 
and  statutes,  or  declared  by  its  highest  court. 
Elmmdorf  y.  Taylor.  10  Wheat  152,  159,  0 
L.  ed.  28U,  292;  Bank  of  Augusta  v.  Earle. 
13  Pet  519,  594,  10  L.  ed.  274,  310;  Yidal  v. 
Philadelphia,  2  How.  127, 197,  11  L.  ed.  20r> 
233 ;  Bucher  v.  Cheshire  R.  Co.  125  U.  S 
665,  581,  584,  31  L.  ed.  795,  798,  799,  8  Sup 
Ct  Rep.  974;  Detroit  v.  Osborne,  135  U.  8. 
492,  498,  499,  34  L.  ed.  260,  262,  10  Sup.  Ct. 
Rep.  1012;  Union  If  at.  Bank  v.  Bank  of 
Kansas  City,  136  IT.  S.  223,  235,  34  L.  ed. 
341,  345,  10  Sup.  Ct  Rep.  1013;  Etheridge 
V.  Sperry,  139  U.  S.  266,  276,  277,  35  L.  ed. 
171,  170,  II  Sup.  Ct  Rep.  666;  Gardner  v 
Michigan  C.  R.  Co.  150  U.  S.  349,  357,  37 
L.  ed.  1107,  1109,  14  Sup.  Ct  Rep.  140; 
Bamberger  ▼.  Sohool/ield,  160  U.  S.  149,  169, 
40  L.  ed.  374,  378,  16  Sup.  Ot  Rep.  226;  ifw- 
touri,  K.  d  T.  Trust  Co.  v.  Krvmseig,  172  U. 
S.  361,  43  L.  ed.  474,  19  Sup.  Ct  R^.  179; 
Bioua  City  Terminal  R.  <£  Warehouse  Co.  ▼. 
Trust  Co.  of  y.  A.  173  U.  S.  90,  43  L.  ed.  628, 
19  Sup.  Ct  R«^.  341. 

llie  validity  of  the  agreement  now  in  oon- 
troversy  does  not  depend  upon  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States, 
or  upon  any  principle  of  the  commercial  or 
mercantile  law,  or  of  general  jurisprudence. 

Generally  speiUcing,  the  right  of  a  railroad 
eorporation  to  build  its  road  and  to  run  its 
locomotive  engines  and  cars  thereon,  within 
any  st»te,  is  derived  from  the  l^slature  of 
1T5  v.  •. 


*the  state;  and  it  is  within  tho  undisputed[I01) 
powers  of  that  legislature  to  prescribe  the 
precautions  that  Uie  corporation  shall  take 
to  guard  against  injuries  to  the  property  of 
others  by  the  running  of  its  trains,  as  well 
as  the  measure  of  its  liability  in  case  such 
injuries  happen.  Among  the  most  familiar 
instances  of  the  exercise  of  this  power  are 
statutes  requiring  a  railroad  corporation  to 
erect  fences  between  its  road  and  adjoining 
lands,  and  subjecting  it  to  either  single  or 
double  damages  for  any  injury  to  cattle  or 
other  animals  caused  by  its  neglect  to  do  so 
{Missouri  P.  R.  Co.  v.  Humes,  115  U.  S.  612, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Minne- 
apolis £  St.  L.  R.  Co.  V.  Beckwith,  129  U. 
S.  26,  32  L.  ed.  585,  9  Sup.  Ct  Rep.  207; 
Minneapolis  &  8t.  L.  R.  Co.  v.  Emmons,  149 
U.  S.  304,  37  L.  ed.  769,  13  Sup.  Ct  Rep. 
870) ;  and  statutes  making  a  railroad  corpo- 
ration liable  for  damages  to  property  of 
others  from  fire  set  by  sparks  from  its  loco- 
motive engines,  either  independently  of  negli- 
gence on  its  part,  or  in  case  of  such  negli- 
grnce  only.  Ht.  Louis  d  8.  F.  R.  Co.  v.  Ma- 
thews, 165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct 
Rep.  243;  .itchison,  T.  <*  8.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  43  L.  ed.  009,  19  Sup. 
Ct.  Rep.  609. 

As  was  well  said  by  the  circuit  court,  in 
the  case  at  bar,  in  a  passage  quoted  by  this 
court  in  St.  Louis  d  S.  F.  R.  Co.  v.  Mathews. 
just  cited:  "The  right  to  use  the  agenciei 
of  fire  and  steam  in  the  jnovement  of  railway 
trains  in  Iowa  is  derived  from  the  legisla- 
tion of  the  state;  and  it  certainly  cannot  be 
denied  that  it  is  for  the  state  to  determine 
what  safeguards  must  be  used  to  prevent  the 
escape  of  fire,  and  to  define  the  extent  of  the 
liability  for  fires  resulting  from  the  opera- 
tion of  trains  by  means  of  steam  locomo 
tives.  This  is  a  matter  within  state  control. 
The  l^islation  of  the  state  determines  the 
width  of  the  right  of  way  used  by  the  com- 
panies. The  state  may  require  the  compa- 
nies to  keep  the  right  of  way  free  from  com- 
bustible material.  It  may  require  the  de- 
pot and  other  buildings  used  by  the  com- 
pany to  be  of  stone,  brick,  or  other  like  ma^ 
terial,  when  built  in  cities,  or  in  close  prox- 
imity to  other  buildings.  The  state,  by  leg- 
islation, may  establish  the  extent  of  the  lia- 
bility of  railway  companies  for  damages  re- 
sulting from  fires  caused  in  the  operation  ot 
the  roads.  62  Fed.  Rep.  907."  165  U.  S.  17, 
41  L.  ed.  617,  17  Sup.  Ct  Rep.  243. 

The  Ktalutes  and  decisions  of  the  state  of 
Iowa,  so  far  as  'they  have  been  brought  to[ioS] 
our  notice,  that  throw  any  light  upon  the 
present  case,  are  the  following: 

In  Richmond  v.  Dubuque  <t  8.  C.  R.  Co. 
(1868)  26  Iowa,  191,  the  railroad  company 
leaded  a  piece  of  ground  at  its  eastern  ter- 
minus on  the  bank  of  the  Misfissippi  river 
to  an  elevator  company;  and  it  was  agreed 
between  them  that  the  elevator  company 
should  maintain  an  elevator  building  there- 
on, and  should  receive  and  discharge  for  the 
railroad  company,  at  certain  rates,  all  grain 
brought  over  the  railroad,  shipped  primarily  . 
to  points  beyond  or  other  than  Dubuque,  and 
should  have  the  hcmdling  of  all  such  grain ; 
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and  that  the  railroad  company,  during  thu 
lease,  would  not  itself  erect,  or  lease  or  grant 
to  any  other  party  the  right  to  erect,  a  simi- 
lar building  in  Dubuque.  The  railroad 
omupany,  being  sued  on  the  agreement,  con- 
tended that  it  was  in  contravention  of  sound 
public  policy,  as  giving  to  the  elevator  com- 
pany a  monopoly  of  all  the  through  grain 
brought  over  the  railroad.  But  the  supreme 
court  of  Iowa  held  the  agreement  to  be 
valid,  and,  in  the  course  of  its  opinion,  said: 
"Th«  elervator  is  mainly  a  means  or  instru- 
mentality for  loading  and  unloading  grain 
into  and  out  of  cars,  boats,  barges,  or  other 
vehicles,  and,  incidentally,  for  storing  the 
same;  it  is  in  no  just  sense  a  connecting  line 
of  transit  or  connecting  common  carrier  to 
the  defendants'  lines."  26  Iowa,  197. 
"The  power  of  oourts  to  declare  a  contract 
void  for  being  in  contravention  of  sound  pub- 
lie  policy  is  a  very  delicate  and  undefined 
power,  and,  like  the  power  to  declare  a  stat- 
ute unconstitutional,  should  be  exercised 
only  in  cases  free  from  doubt."  26  Iowa, 
202. 

The  statute  of  Iowa  of  1862,  chap.  169,  9 
6  (substantially  re-enacted  in  the  Code  of 
1873.  i  1289),  provided  tha*  "any  railroad 
company  hereafter  running  or  operating  its 
road  in  this  state,  and  failing  to  fence  such 
road  on  either  or  both  sides  Uiereof,  against 
live  stock  running  at  larg^,  at  all  points 
where  said  roads  have  the  right  to  fence, 
shall  be  absolutely  liable  to  the  owner  of  any 
live  stock  injured,  killed,  or  destroyed  by 
reason  of  the  want  of  such  fence  or  fences  aa 
aforesaid,  for  the  value  of  the  property  so 
injured,  killed,  or  destroyed,  unless  the  in- 
jury complained  of  is  occasioned  by  the  wU- 
[103]ful  act  of  the  'owner  or  his  agent;"  that, "in 
order  to  recover,  it  shall  only  be  necessary 
for  the  owner  of  the  property  to  prove  the  in- 
jury or  destruction  complained  of;"  and 
that,  if  the  company  should  neglect  to  pay 
for  thirty  days  after  notice  and  affidavit, 
the  owner  might  recover  double  damages. 
Under  that  statute  it  was  held  to  be  no  de- 
fense that  the  stock  was  unlawfully  running 
at  large,  if  not  by  the  wilful  act  of  the  owner 
or  his  agent.  Spence  v.  Chicago  <£  }}.  TF.  R. 
Co.  (1808)  25  Iowa,  139.  But  where  theowner  j 
of  land  had  agreed  to  maintain  a  fence  be-  | 
tween  it  and  the  railroad,  the  court,  while 
holding  that  persons  not  in  privity  of  estate 
with  him  might  still  recover,  said  that  it 
could  not  be  doubted  that  he  and  his  privies 
were  estopped  by  his  agreement  to  maintain 
an  action  against  the  company  under  that 
statute.  ^Varren  v.  Keokuk  <t  D.  U.  R.  Co, 
(1875)  41  Iowa,  484,  480. 

Upon  the  question  of  the  liability  of  a  rail- 
road corporation  for  damage  done  to  the 
property  of  others  by  fire  from  its  locomo- 
tive engines,  in  the  absence  of  any  contract 
between  the  parties,  the  course  of  legisla- 
tion and  decision  in  Iowa  was  as  follows: 
Before  any  statute  upon  the  subject,  the  cor- 
poration was  held  not  to  be  liable  without 
proof  of  negligence  on  its  part,  or  if  the 
plaintiff's  own  negligence  contributed  to  the 
loss.  Kesee  v.  Chicago  d  iV.  W.R.  Co.  (1870) 
90 


1 30  Iowa,  78,  6  Am.  Rep.  643 ;  Oandy  y.  CM- 
cago  i  N.  W.  R.  Co.  (1870)  30  Iowa,  420,  S 
Am.  Rep.  682 ;  McCummona  v.  Chicago  <t  N. 
W.  R.  Co.  (1871)  33  Iowa,  187;  Oarrett  r. 
Chicago  d  N.  W.  R.  Co.  (1872)  36  Iowa,  121. 
Thereupon  the  legislature  amended  the  sec- 
tion above  cited  by  adding  a  provision  that 
"any  corporation  operating  a  railway  shall 
be  liable  for  all  damages  by  fire  that  is  set 
out  or  caused  by  operating  of  any  such  rail- 
way ;  and  such  damage  may  be  recovered  by  - 
the  party  damaged,  in  the  same  manner  aa 
set  forth  in  this  sc<^ion  in  regard  to  stock, 
except  to  double  damages."  Code  1873,  | 
1289.  This  amendment  was  at  first  as- 
sumed to  impose  an  absolute  liability  upo« 
the  corporation,  independently  of  its  negli- 
gence, and  was  held  to  be  constitutionaL 
Rodemacher  v.  itiltcaukee  d  8t,  P.  R.  Co. 
(1875)  41  Iowa,  297,  20  Am.  Rep.  592.  But 
it  was  afterwards  settled,  upon  a  considera- 
tion of  the  whole  section,  that  the  effect  of 
the  amendment  was  only  to  change  the  bar- 
den  of  proof  in  actions  *for  damages  by  fire;[10i 
that  the  fact  that  the  fire  was  set  out  or 
caused  by  (^crating  the  railway  was  oniy 
prima  facie  evidence  of  negligence  on  the 
part  of  the  ccmipany;  and  that  such  negli- 
gence need  not  be  alleged.  /Small  v.  Chicago, 
R.  I.  d  P.  R.Co.  (1879)50 Iowa,338;Ba&cocfc 
V.  Chicago  d  Ji.  W.  R.  Co.  (1883)  62  Iowa, 
593,  13  N.  W.  740,  17  N.  W.  909 ;  8e»ka  t. 
Chicago,  U.  d  Bt.  P.  R.  Co.  (1889)  77  Iowa. 
137,  41  N.  W.  596;  Engle  v.  Chicago,  if.  d 
8t.  P.  R.  Co.  (1889)  77  Iowa,  661,  37  N.  W. 
6,  42  N.  W.  612.  It  was  also  held  that,  l^ 
virtue  of  the  statute,  contributory  n^^i- 
gence  on  the  part  of  the  plaintiff  was  no  de- 
fense to  such  an  action.  West  v.  Chicaao 
d  N.  W.  R.  Co.  (1889)  77  Iowa,  654,  35  N. 
W.  479,  42  N.  W.  5li,  KngWa  Case,  ju-»t 
cited. 

The  (3ode  of  Iowa  of  1873,  in  S  130»,  re- 
enacting  the  statute  of  Iowa  of  1867,  chap. 
113,  provided  that  "no  contract,  receipt,  rule, 
or  regulation  shall  exempt  any  corporation 
engaged  in  transporting  persons  or  property 
by  railway  from  liability  of  a  common  car- 
rier, or  carrier  of  passengers,  which  would 
exist  had  no  contract,  receipt,  rule,  or  rejn*- 
lation  been  made  or  entered  into."  That 
statute  was  rigidly  enforced  by  the  supreme 
court  of  Iowa  in  suits  against  railroad  cor- 
porations as  carriers.  Brush  v.  Sahula^  A. 
d  D.  R.  Co.  (1876)  43  Iowa,  654;  McCoy  r. 
Keokuk  d  D.  .«.  R.  Co.  (1876)  44  Iowa, 
424.  But  no  intimation  that  it  applied  to 
them  in  any  other  relation  was  ever  made  by 
that  court  before  the  execution  ot  the  agree- 
ment in  question  in  the  case  at  bar. 

To  recapitulate:  Before  February  1, 
1890,  the  date  of  this  agreement,  the  su- 
preme court  of  Iowa  had  declared  that  an 
elevator  erected  by  another  party  by  agree- 
ment with  a  railroad  company  upon  the  land 
of  the  latter  was  in  no  just  sense  a  connect- 
ing line  of  transit,  or  a  connecting  commoa 
carrier,  with  the  line  of  the  railroad:  and 
that  the  power  of  the  courts  to  declare  a 
contract  void  for  being  in  contravention  of 
public  policy   should   be  exercised    onlv    la 
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free  from  doubt  That  court,  in  1875, 
irtien  eoMtruiag  {  1289  of  the  Code  of  1873, 
had  declared  that  an  action  under,  the  first 
part  of  that  section,  which  makes  a  railroad 
oorporation  failing  to  fence  its  road  wher- 
ever it  had  a  right  to  do  so  absolutdy  liable 
to  an  action  by  the  owner  of  any  live  stock 
(106]killed  or  injured  by  *the  want  of  such  fenc- 
ing, oould  not  be  maintcdned  by  an  owner  of 
adjoining  land  who  had  agreed  with  the  rail- 
road company  to  maintain  the  fence  at  the 
place  in  question.  And  that  court  had  never 
expressed  any  opinion  upon  the  effect  of 
such  an  agreement  as  is  now  pleaded  upon 
an  action  against  a  railroad  company,  under 
the  latter  part  of  that  section,  for  damages 
by  fire  caused  by  the  negligence  of  its  serv- 
ants in  operating  its  railway. 

After  this  agreement  was  made,  and  be- 
fore this  action  was  begun,  a  similar  agree- 
ment was  brought  before  the  courts  of  the 
state  of  Iowa,  in  the  case  of  Oriatoold  v.  Illi- 
noia  O.  R.  Co.,  which  arose  under  a  contract 
substantially  similar  to  that  now  before  us, 
except  in  containing  covenants  by  the  lessee 
to  put  in  immedisite  use  and  to  maintain  a 
good  and  substantial  efevator,  coal  sheds, 
and  lumber  yard  on  the  premises;  to  ship 
all  grain,  coal,  and  lumber  ths/t  he  can  con- 
trol by  tiie  lessor's  railroad;  and  to  "trans- 
act the  business  for  which  said  buildings  are 
erected  and  designed  at  fair  and  reasonable 
rates,  and  in  a  prompt  and  careful  manner, 
M>  that  neilher  the  company  nor  the  public 
"will  be  prejudiced  by  reasonof  the  said  lessee 
dealing  unfairly  or  negligently  in  their  be- 
half, or  in  the  transaction  of  the  business 
connected  with  the  grain,  coal,  and  lumber 
buildings  so  erected  as  aforesaid."  A  dis- 
trict court  of  the  state  having  upheld  the 
validity  of  the  contract,  and  rendered  judg- 
ment for  the  defendant,  the  plaintiff  ap- 
pealed to  the  supreme  court  of  the  state. 

That  court,  at  the  first  hearing,  expressed 
an  opinion  that  the  stipulation  in  the  con- 
tract, exempting  the  railroad  company  from 
liability  to  the  lessee  for  damages  by  fire 
negligently  set  by  its  locomotive  engines  to 
such  buildings,  was  void  as  against  public 
policy;  and  among  the  grounds  on  which 
that  opinion  was  placed  was  that  the  cove- 
nants just  quoted,  and  the  prospect  for  busi- 
ness which  the  mdstence  and  use  of  those 
buildings  held  out  to  the  railroad  company, 
"were  no  doubt  the  controlling  considera- 
tion which  induced  it  to  execute  the  lease," 
and  that  "the  lease  itself  fully  recognizes  an 
interest  of  the  public  in  its  subject-matter." 
53  N.  W.  295,  297.  It  does  not  clearly  ap- 
[106]P'<^'^  what  that  opinion  'would  have  been  but 
for  those  covenants,  no  equivalent  for  which 
is  to  be  found  in  the  lease  now  before  us. 

But  that  court  granted  a  rehearing,  and  on 
February  3,  1894,  after  further  arguments, 
and,  by  a  majority  of  the  judges,  reversed  its 
former  opinion,  affirmed  the  judgment  of  the 
district  court,  and  held  the  stipulation  in 
questioa  to  be  valid.  90  Iowa,  265,  24  L.  R. 
A.  S47,  67  N.  W.  843.  Its  course  of  reason- 
ing may  be  shown  by  quoting  some  passages 
of  the  opinion. 
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In  the  first  place,  it  was  said:  "Public 
policy  is  variable;  the  very  reverse  of  that 
which  is  the  policy  of  the  public  at  one  time 
may  become  public  policy  at  another;  hence 
no  fixed  rule  can  be  given  by  which  to  de- 
termine what  is  public  policy.  Thi  autiior- 
ities  all  agree  that  a  contract  is  not  void  as 
against  public  policy,  unless  it  is  injurious 
to  the  interests  of  the  public,  or  contravenes 
some  established  interest  of  society."  So  far, 
the  opinion  is  in  precise  accord  with  the 
opinion  of  this  court  in  Pope  Ufg.  Co.  v. 
Gormully,  144  U.  S.  224,  233,  30  L.  ed.  414, 
418,  12  Sup.  Ct  Rep.  632.  The  Iowa  court 
then  quoted  with  approval  the  saying  of  Sir 
George  Jessel,  M.  R.,  in  Printing  d  N.  Reg- 
istering Co.  v.  Sampson,  L.  R.  10  Eq.  462, 
465 :  "It  must  not  be  forgotten  that  you  are 
not  to  extend  arbitrarily  those  rules  which 
say  that  a  given  contract  is  void  as  being 
against  public  policy,  because,  if  there  is  one 
thing  more  than  another  which  public  policy 
requires,  it  is  that  men  of  full  age  and  com- 
petent understanding  shall  have  the  utmost 
liberty  of  contracting^,  and  that  their  con- 
tracts, when  entered  into  fairly  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  en- 
forced by  courts  of  justice.  Therefore  you 
have  this  paramount  public  policy  to  consid- 
er,— that  you  are  not  lightly  to  interfere 
with  this  freedom  of  contract." 

That  court  went  on  to  say :  "The  defend- 
ant owed  DO  duty  to  the  public  to  exercise 
care  with  respect  to  its  own  buildings  situate 
on  its  right  of  way,  and  incurred  no  liability 
for  their  negligent  burning,  unless  the  fire 
spread  beyond  ita  own  premises.  The  oper- 
ation of  a  railway  increases  the  danger  from 
fire  to  property  situated  on  the  premises  of 
its  owner,  where  he  has  the  right  to  have  it, 
and  hence  the  provision  of  S  1289  making  the 
oorporation  operating  the  railway  *absolutc-[107] 
ly  liable  for  all  damages  by  fire  that  is  negli- 
gently set  out  or  caused  by  the  operation  of 
the  railway,  as  to  such  property,  the  rail- 
way company  owes  to  the  public  the  duty  of 
care,  and  the  public  has  an  interest  in  the 
performance  of  that  duty.  Therefore  a  con- 
tract that  exempts  from  that  duty  to  the 
public  would  be  injurious  to  the  public  in- 
terests, and  against  public  policy.  The 
plaintiff  Griswold's  buildings  were  not  upon 
his  own  premises,  nor  where  he  bad  a  right 
to  have  them,  independent  of  the  defendant; 
they  were  upon  the  right  of  way,  where  they 
could  only  be  by  its  permission.  In  granting 
the  permission,  and  in  placing  the  buildings 
there,  both  parties  knew  of  the  increased 
hazard  of  the  location  from  fire  communicat- 
ed either  through  accident  or  negligence  in 
the  operation  of  the  road.  They  knew  that 
the  defendant  corporation  could  only  act 
through  its  officers,  agents,  and  employees; 
and  that  these  might  be  negligent  in  the  per- 
formance of  their  duties."  "This  is  not  a 
question  whether,  under  }  1289,  the  defend- 
ant would  be  liable  to  Griswold  for  negli- 
gently communicating  fire  to  this  property 
in  the  absence  of  a  contract  to  the  contrary ; 
but  it  is  whether  the  public  has  any  interest 
that  this  contract  contravenes.     It  seems  to 
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us  now  quite  clear  that,  as  these  buildings 
could  only  be  placed  upon  the  defendant's 
right  of  way  by  its  consent,  and  were  so 
placed  upon  the  premises,  and  on  the  condi- 
tions expressed  in  the  lease,  the  public  had 
no  interest  therein,  under  said  §  ^289  or 
otherwise,  that  would  be  injured  by  giving 
effect  to  the  agreement  in  question.  Much 
as  the  public  may  have  been  interested  in 
the  convenience  of  such  a  place  of  business, 
it  had  no  interest  as  to  who  should  carry 
the  haiard  incident  to  that  property  being 
located  as  it  was."  "Upon  further  consider- 
ation we  are  of  the  opinion  that  this  contract 
was  not  made  by  the  defendant  in  its  capac- 
ity as  a  common  carrier,  and  that  the  provi- 
sion of  i  1308  is  not  applicable."  "After  a 
careful  review  of  the  case,  we  reach  the  con- 
clusion that  the  public  had  no  interest  in  the 
clause  of  the  contract  in  question,  that  its 
enforcement  works  no  injury  to  any  interest 
of  the  public,  and  that  the  judgment  of  the 
district  court  should  be  affirmed." 
[108]  '^  second  petition  for  rehearing  was  then 
filed,  and  that  case  had.  not  been  finally  de- 
cided by  the  supreme  court  of  Iowa  when  the 
present  case  came  before  the  circuit  court  of 
the  United  States  at  April  term,  1894.  The 
circuit  court  thereupon  suspended  judgment 
in  this  case;  and  at  September  term,  1894, — 
the  state  court  having  meanwhile  denied  the 
second  petition  for  a  rehearing,  and  thereby 
finally  affirmed  the  validity  of  the  stipula- 
tion,— followed  the  final  decision  of  that 
court,  and  gave  judgment  for  the  defendant. 
62  Fed.  Rep.  904. 

The  first  opinion  of  the  supreme  court  of 
the  state  of  Iowa  in  the  case  of  Orisicold  v. 
Illinois  C.  R.  Co.  was  delivered  after  the 
agreement  now  in  question  was  made.  The 
fijial  decision  in  that  case,  reversing  the  for- 
mer opinion,  was  made  after  repeated  argu- 
ments and  full  consideration ;  was  no  wise  in- 
consistent, to  say  the  least,  with  the  decision 
«r  the  opinion  of  that  court  in  any  other  case; 
and  was  rendered  before  the  case  at  bar  was 
decided  in  the  circuit  court  of  the  United 
States.  Under  such  circumstances,  that  de- 
cision, being  upon  a  question  of  statutory 
and  local  law,  was  rightly  followed  by  the 
circuit  court.  Roxcan  v.  Runnels,  6  How. 
134,  139,  12  L.  ed.  85.  87;  Morgan  v.  Curte- 
nius,  20  Ilow.  1,  15  L.  ed.  823;  Fairfield  v. 
Oallatin  County,  100  U.  S.  47,  52,  25  L.  ed. 
544,  540 ;  Burgess  v.  Seligman,  107  U.  S.  20, 
35,  27  L.  ed.  359,  365,  2  Sup.  Ct.  Bep.  10; 
Bauserman  v.  Blunt,  147  U.  S.  647,  653-656, 
37  L.  ed.  316,  318,  319,  13  Sup.  Ct  Kep.  466, 
and  cases  there  cited;  Williams  v.  Eggleston, 
170  U.  S.  304,  311,  42  L.  ed.  1047,  1049,  18 
Sup.  Ct.  Rep.  617 ;  Sious  City  Terminal  R. 
4  Warehouse  Co.  ▼.  Trust  Co.  of  If.  A.  173  U. 
8.  99,  43  L.  ed.  628,  19  Sup.  Ct  Rep.  341; 
Wade  V.  Travis  County,  174  U.  S.  499,  43 
L.  ed.  1060,  19  Sup.  Ct  Rep.  765. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals, affirming  the  judgment  of  the  Circuit 
Court,  is  therefore  affirmed. 
02 


•BIENVILLE    WATER    SUPPLY     OOM-H* 
PANY,  Appt., 

V. 

CITY  OP  MOBILE. 

(See  8.  C.  Reporter's  ed.  10»-114.) 

Motions  to  dismiss  or  affirm — color  for  mo- 
tion to  'dismiss — affirmance. 

1.  A  bill  Invoklnc  the  jortsdlctlon  of  the  dr- 
colt  court  of  the  United  States  on  the  ground 
that  the  case  arises  ander  the  Constltation  of 
the  United  States  by  reason  of  the  vIolaiioB 
and  Impairment  of  a  contract  will  be  di»- 
missed  when  It  does  not  aver  facts  to  show 
such  violation. 

2.  On  motives  to  dismiss  or  affirm  a  decree  br 
which  a  bill  was  dismissed  for  lack  of  Jaris- 
dtctlon,  which  was  not  error,  there  being  color 
for  the  motion  to  dismiss,  the  motion  to  afflra 
win  be  sustained. 

[No.  368.] 

Submitted  October  10,  X899.    Decided  Up- 
vember  6,  1899. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the 
Southern  District  of  Alabama  dismissing  a 
bill  for  lack  of  jurisdiction.  On  motion  to 
dismiss  or  affirm.    Affirmed. 

See  same  case  below,  06  Fed.  Bep.  SM. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D,  P.  Beaior  and  R.  H,  CUu>k* 
submitted  the  cause  for  appellant 

Messrs.  B.  B.  Boone  and  E.  Ju  RuaeU 
submitted  the  caiue  for  appellee. 

*Mr.  Chief  Justice  Fvller  delivered  thfrm 

opinion  of  the  court: 

This  was  a  bill  in  equity  filed  in  the  at- 
cuit  court  of  the  United  States  for  the  south- 
ern district  of  Alabama,  by  the  Bienvills 
Water  Supply  Company  against  tie  c>tv  of 
Mobile  and  its  mayor,  to  enjoin  defendants 
from  making  or  carrying  out  any  contract 
for  supplying  water  to  tite  inhabibanta 
of  the  city  or  for  conadructing  a  sys- 
tem of  waterworks  for  that  purpose  dur- 
ing the  continuance  of  certain  contract* 
between  complainant  and  the  city,  made 
parte  of  the  bill,  and  from  building  or 
acquiring  a  system  of  waterworks  to  bring 
water  into  the  city  during  such  oontinoanoe. 

The  parties  were  all  citizens  of  Alabama, 
but  complainant  invoked  the  jurisdiction  of 
the  circuit  court  on  the  ground  that  the  case 
was  one  arising  under  the  Constitution  of 
the  United  States,  in  that  the  ctmtraets  be- 
tween it  and  the  city  were  violated  and  im- 
paired in  the  premises. 

Defendants  demurred,  assigning  special 
causes,  among  which  were  the  following: 

"(1)  Because  said  bill,  taken  in  connec- 
tion with  Exhibits  'A'  and  'B,'  made  a  part 
thereof,  shows  that  no  contract  was  mad* 
between  the  city  of  Mobile  and  the  Bienvillt 
Water  Supply  Company  as  to  the  rates  to 
be  charged  the  inhabitants  of  said  city  for 
water,  but  that  said  contract  merely  fixed  a 
maximum  rate  that  said  water  company  was 
to  charge  the  inhabitants  of  said  ci^  of  Mo- 
bUe. 
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"(2)  Because  said  bill  of  complaint  shows 
Hut  said  city  of  Mobile  was  specially  au- 
thorized and  empowered  by  its  charter  and 
by  the  act  of  the  general  assembly  of  Ala- 
bama approred  November  30,  1898  (and  of 
which  said  act  this  court  will  take  judicial 
notice),  to  buy  or  to  build,  erect  and  main- 
tain, and  to  operaite  waterworks  for  the  sup- 
ply of  its  inhabitants  with  water,  and  for 
the  extinguishment  of  flres,  and  for  sanitary, 
domestic,  and  other  purposes. 

"(3)  Because  there  is  nothing  shown  or 
alleged  in  said  bill  of  complaint  and  in  said 
Exhibits  'A'  and  'B,'  made  a  part  thereof, 
which  precludes  or  estops  the  city  of  Mobile 
{lll]from  'buying,  building,  erecting,  maintain- 
ing, and  operating  a  system  of  waterworks. 

"(4)  Because  said  Exhibite  'A'  and  'B,' 
made  a  part  of  said  bill  of  complaint,  show 
that  the  only  obligation  resting  upon  and 
binding  upon  said  city  of  Mobile  is  that  it 
shall  pay  to  said  Bienville  Water  Supply 
Company  the  sum  of  fifty  dollars  ($50) 
each  per  annum,  payments  to  be  made 
monthly,  for  260  fire  hydrants  placed  on  the 
^  streets  of  said  dty  by  said  water  supply 
company  until  the  expiration  of  said  con- 
tract on  July  1st,  A.  D.  1900.  and  it  is  not 
alleged  or  charged  in  said  bill  of  complaint 
that  the  city  of  Mobile  has  or  intends  to  re- 
pudiate its  obligation  to  pay  for  said  260 
nre  hydrants  at  the  rate  of  $50  each  per  an- 
num, payments  to  be  made  monthly." 

"(8)  Because  said  bill  of  complaint  fails 
to  allege  any  facts  which  show  that  the  city 
of  Mobile  has  or  intends  to  do  or  commit  any 
act  which  will  impair  the  said  contract  be- 
tween the  city  of  Mobile  and  the  Bienville 
Water  Supply  Company,  and  which  said  con- 
tract is  made  a  part  of  the  bill  of  complaint. 

"(9)  Because  it  is  shown  upon  the  face 
of  said  bill  of  complaint  that  the  city  of  Mo- 
bile did  not  grant  the  complainant  the  fran- 
chise to  lay  its  said  water  mains  and  pipes 
in  the  city  of  Mobile,  but  that  it  was  done 
by  the  general  assembly  ct  Alabama,  and 
from  which  it  appears  that  said  city  of  Mo- 
bile had  no  lawful  authority  to  grant  or  to 
enter  into  a  contract  with  complainant,  con- 
ferring thereby  the  exclusive  right  or  priv- 
ilege of  supplying  water  to  the  inhabitants 
of  said  iAty  of  Mobile." 

The  court  sustained  the  demurrer  on  the 
foregoing  grounds,  and  gave  complainant 
fifteen  days  in  which  to  amend,  and,  no 
amendment  having  been  made,  dismissed  the 
Mil.  From  that  decree  an  appeal  to  this 
court  was  allowed  and  perfected,  and  mo- 
tions to  dismiss  or  affirm  submitted. 

The  opinion  of  the  circuit  court,  Toulmin, 
J.,  is  reported  96  Fed.  Rep.  530,  and  states 
the  facts  appearing  from  tiie  bill,  and  perti- 
nent legislation,  in  substance,  correctly,  as 
follows:  Complainant  was  a  corporation 
chartered  by  the  legislature  of  Alabama  for 
the  purpose,  among  other  things,  of  supply- 
[lU]ing  'water  to  the  city  of  Mobile,  a  municipal 
corporatioii  of  the  state,  and  its  inhabitants, 
and  was  authorized  to  construct  the  needed 
canals,  ditchM,  pipes,  aqueducts,  etc,  beat 
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suited  for  the  purpose,  and  was  "charged 
with  the  duty  of  introducing  into  the  port  of 
Mobile  (city)  such  supply  of  pure  water  aa 
the  domestic,  sanitary,  and  municipal  want* 
thereof  may  require."  Accordingly,  com- 
plainant laid  mains  and  pipes  in  the  streets 
of  the  city,  and  established  hydrants  and  fire 
plugs  therein,  and  built  a  reservoir  and 
erected  pumps  connecting  with  such  mains 
and  pipes,  at  large  expense  to  itself,  and 
used  the  property  to  supply  the  city  and  its 
inhabitants  with  water.  August  15,  1888, 
complainant  entered  into  a  contract  with  the 
city  to  furnish  for  its  use  260  fire  hydrants, 
and  to  furnish  water  for  fire  service  of  a  cer- 
tain number  of  streams  and  pressure,  and  ^ 
further  agreed  that  the  city  should  have  the 
unrestricted  use  of  the  hydrants  for  such  fire 
purposes  and  the  free  use  of  water  for  all 
municipal  buildings,  and  that  the  company 
would  not  charge  a  greater  or  higher  rate  for 
water  for  domestic  use  than  that  specified 
in  the  contract.  In  consideration  of  com- 
plainant's stipulations,  the  city  agreed  to 
pay  complainant  for  the  use  of  the  hydrants, 
monthly,  at  the  rate  of  $30  a  hydrant  per 
anntun,  during  the  continuance  of  the  con- 
tract, which  was  for  a  term  of  six  years. 
April  14,  1891,  the  contract  was  changed  in 
some  particulars  and  the  term  extended  to 
twelve  years.  These  two  contracts  were  an- 
nexed to  the  bill  and  marked  Exhibite  "A" 
and  "B." 

The  bill  averred  that  complainant  lind 
complied  and  was  complying  with  all  the  ob- 
ligations and  rcquiremente  of  the  contract 
on  ite  part,  and  that  the  city  had  violated 
and  was  violating  the  contract  in  that  it  had 
bought  and  taken  possession  of  a  water- 
works plant,  and  was  now  operating  the 
same,  selling  water  to  customers,  and  cutting 
rates  below  those  fixed  in  the  contract,  and 
actually  competing  in  the  business  of  selling 
and  furnishing  water  to  its  inhabitante,  and 
that  it  had  taken  away  some  of  complain- 
ant's customers,  thereby  decreasing  ite  in- 
come; and,  further,  that  the  city  was  build- 
ing another  system  of  waterworks  to  supply 
itself  and  its  inhabitants  with  water,  and 
that  it  claimed  the  right  so  to  do  imder  *the[l  13] 
provisions  of  its  charter  and  an  act  of  the 
legislature  of  Alabama  of  November  30, 
1898. 

The  charter  provided  that  the  city  might 
contract  for,  build,  purchase,  or  otherwise 
acquire  public  works  subject  to  the  approv- 
al of  a  majority  vote  of  the  citizens  of  Mo- 
bile at  a  special  election  called  therefor ;  and 
in  July,  1897,  such  an  election  was  held, 
and  a  majority  of  the  votes  cast  were  in  fa- 
vor of  the  city  contracting  for  or  otherwise 
acquiring  waterworks  to  be  owned  and 
operated  by  the  city,  and  the  issuing  of 
bonds  to  pay  for  the  same.  The  act  of  No- 
vember 30,  1898,  authorized  the  issuing  of 
bonds  for  tha*  purpose.  It  was  further 
averred  that  acting  under  and  by  virtue  of 
the  power  granted  by  the  charter  and  the  act 
of  November  30,  the  city  had  entered  into  a 
contract  to  have  a  system  of  waterworks 
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built,  and  that  the  building  of  the  same  was 
now  going  on,  and  that  it  had  made  a  con- 
tract with  certain  persons  to  take  said 
bonds,  who  had  already  talcen  and  paid  for 
a  part  of  thein.  Complainant  contended  that 
the  city  had  no  legal  right  to  impair  the 
value  of  its  plant  and  to  destroy  or  diminish 
its  income  therefrom,  which  would  be  the 
etTect  of  the  city's  action  in  building  water- 
works and  furnishing  water  to  its  inhabit- 
ants, and  it  was  averred  that  defendant  was 
insolvent,  and  that  the  only  way  complain- 
ant could  protect  itself  was  through  the  in- 
terposition of  a  court  of  equity.  It  was  not 
asserted  by  complainant  that  it  had  been 
granted  on  exclusive  franchise  to  furnish 
water  to  the  city  and  its  inhabitants,  but 
that  under  the  contracts  the  city  had  no 
right  to  furnish  water  to  other  persons,  or 
to  build  or  acquire  a  system  of  waterworks 
to  supply  water  to  itself  and  its  inhabitants, 
and  that  to  do  this  was  a  violation  thereof. 

The  circuit  court  observed  that  the  city  of 
Mobile  granted  complainant  no  rights  or 
privileges  wltatever,  but  that  the  l^islature 
of  the  state  gpranted  it  the  right  to  build 
waterworks  and  to  use  the  streets  of  the  city 
for  water  purposes,  and  authorized  com- 
plainant and  the  city  to  contract  together 
for  the  purpose  of  supplying  the  city  with 
water.  The  contract  was  made,' but  there 
was  no  express  provision  in  it  for  furnishing 
the  inhabitants  with  water,  and  no  stipula- 
tion by  complainant  that  it  would  do  so, 
[114]though  it  was  clear  that  the  'parties  contem- 
plated that  complainant  would  contract 
with  the  inhabitants  to  supply  them  with 
water  for  domestic  purposes,  since  it  was 
stipulated  that  complainant  should  not 
charge  for  water  so  supplied  higher  rates 
than  those  specified  therein.  On  the  other 
hand,  the  city  was  authorized  and  empow- 
ered by  its  charter  and  the  act  of  the  legis- 
lature of  Nevember  30,  1898,  to  build  or  oth- 
erwise acquire  waterworks  of  its  own  to  sup- 
ply water  to  itself  and  its  inhabitants  for 
the  extinguishment  of  fires  and  for  sanitary 
and  domestic  purposes,  and  the  city  in  its 
contracts  with  complainant  did  not  agree 
not  to  do  so.  It  did  agree  to  pay  complain- 
ant for  a  certain  number  of  hydrants  erected 
and  supplied  by  it,  and  to  make  the  pay- 
ments monthly,  but  there  was  no  averment 
that  the  city  had  by  act  or  word  repudiated 
its  obligation,  or  failed  or  refused  to  make 
the  payments  stipulated  for,  or  that  it  in- 
tended to  do  so. 

In  short,  there  were  no  facts  averred  show- 
ing that  the  city  had  violated,  was  violat- 
ing, or  intended  to  violate,  its  contracts 
with  complainant,  and  there  was  no  legis- 
lation to  that  end.  Such  being  the  state  of 
the  case,  the  circuit  court  did  not  err  in  dis- 
missing the  bill,  and,  as  there  was  color  for 
the  motion  to  dismiss,  the  motion  to  affirm 
will  be  sustained. 

Decree  affirmed. 
94 


Re  C.  Q.  BLAKK,  and  Rogers,  Brown,  &  Com- 
paay.  Ex  parte. 

(See  8.  C.  Reporter's  ed.  114-120.; 

Mandamus  to  correct  mistake  in  eweoution 
of  mandate  to  state  court. 

Writ  of  error,  and  not  mandamos.  Is  the  proper 
remedy  to  correct  tJie  action  of  a  state  court 
In  falling  to  give  full  effect  to  a  loandate 
from  the  Sopreme  Court  of  the  United  States 
bj  mistaking  or  misconstruing  Its  Jodgment. 


Submitted 


[No.  — ,  Original.] 

October  SO,  1899. 
vember  IS,  1899. 


Decided  No- 


APPLICATION  for  leave  to  file  a  petition 
for  a  writ  of  mandamus  to  the  Supreme 
Court  of  Tennessee  to  compd  it  to  correctly 
execute  a  mandamus  which  it  had  received 
from  the  United  States  Supreme  Court.  De- 
nied. 
See  same  case  below,  52  S.  W.  1001. 

Statement  by  Mr.  Chief  Justice  Fallevi 

*The  Kmbreeville  Freehold,  Land,  Iron,  ft[llS) 

Railway  Company,  Limited,  was  a  corpora- 
tion organized  under  the  laws  of  Great  Brit- 
ain and  Ireland  for  mining  and  manufactur- 
ing purposes,  carrying  on  business  in  the 
state  of  Tennessee,  as  authorized  by  a  law  of 
that  state  of  March  Ifl,  1877.  The  5th  sec- 
tion of  the  act  gave  priority  in  the  distribu- 
tion of  assets  to  resident  creditors  of  the 
state.  The  company  having  become  insol- 
vent McClung  and  others  tied  an  original 
creditors'  bill  in  tiio  proper  court,  asking  the 
appointment  of  a  receivtc  and  the  adminis- 
tration of  the  affairs  of  the  company  as  an 
insolvent  corporation.  The  case  resulted  in 
a  final  decree  by  the  supreme  court  of  Ten- 
nessee adjudging  that  the  Tennessee  credit- 
ors were  entitled,  under  said  section,  to  pri- 
ority in  the  distribution  of  the  assets  over 
simple-contract  creditors  of  other  states  and 
countries.  Among  the  creditors  affected ' 
were'C.  O.  Blake  and  Rogers,  Brown,  &  Com- 
pany, citizens  of  the  state  of  Ohio,  and  the 
Hull  Coal  &  Coke  Company,  a  corporation  of 
Virginia,  who,  being  dissatisfied,  sued  out  a 
writ  of  error  from  this  court.  And  it  was 
held,  reversing  the  decree  of  the  state  su- 
preme court,  that  the  5th  section  of  the  aot 
of  1877,  in  so  far  as  it  gave  priority  to  *Teii-[llC] 
nessee  creditors  over  creditors  of  the  same 
class  of  other  states  of  the  Union,  was  in 
violation  of  the  2d  section  of  the  4th  article 
of  the  Constitution,  providing  that  "the  citi- 
zens of  each  state  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  sever- 
al states;"  but  it  was  also  ruled  that  a  cor- 
poration created  under  the  laws  of  another 
state  was  not  a  "citizen"  within  the  meaning 
of  this  clause.  Blake  v.  McClung,  172  U.  S. 
239,  258,  262,  43  L.  ed.  432,  430,  440,  19  Sup. 
Ot.  Rep.  165. 

In  the  opinion,  among  other  things,  it  was 
said:  "We  adjudge  that  when  the  general 
property  and  assets  of  a  private  corporation 
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lawfully  doing  business  in  a  state  are  in 
eouTse  of  administration  by  the  courts  of 
•uch  state,  creditors  who  ore  citizens  of 
otber  states  are  entitled,  under  the  Constitu- 
tioii  of  the  United  States,  to  stand  upon  the 
same  plane  with  creditors  of  like  class  who 
are  citizens  of  such  state,  and  cannot  be  de- 
nied equality  of  right  simply  because  they 
do  not  reside  in  that  state,  but  are  citizens 
residing  in  other  states  of  the  Union." 

The  judgment  was  in  these  terms:  "The 
final  judgment  of  the  supreme  court  of  Ten- 
nessee must  be  afBrmed  as  to  the  Hull  Coal 
4k  Odce  Company,  because  it  did  not  deny  to 
that  corporation  any  right,  privilege,  or  im- 
munity secured  to  it  by  the  Constitution  of 
th«  United  States.  As  to  the  other  plaintiffs 
in  «rror,  citizens  of  Ohio,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion;  and  it  is  so  ordered." 

The  ntandate  baring  gone  down,  the  ooun- 
ael  of  Blake  and  Rogers,  Brown,  &  Company 
moved  for  the  entry  of  a  decree  placing  them 
m  the  same  class  and  on  exact  equality  with 
the  Tennessee  creditors  in  respect  to  the  dis- 
tribution of  the  assets  of  the  insolvent  com- 
pany among  its  creditors,  but  this  the  state 
supreme  court  declined  to  do,  and  entered  a 
decree  that  Blake  and  Sogers,  Brown,  &  Com- 
pany were  entitled  to  participate  in  the  as- 
sets on  the  basis  of  a  broad  distribution  of 
the  assets  of  the  corporation  among  all  of  its 
creditors  without  preference  or  priority,  as 
though  the  act  of  1877  had  not  been  passed ; 
that  there  should  be  a  computation  of  the 
aggregate  indebtedness  due  from  the  corpora- 
[1  l7]tion  to  its  creditors  of  every  'class,  wherever 
residing,  whereupon  Blake  and  Rogers, 
Brown,  &  Company  should  be  paid  the  per- 
centage and  proportion  found  to  be  due  to 
them  on  that  basis;  and  that  the  residue  of 
the  estate  of  the  insolvent  company  should 
be  applied  first  to  the  payment  of  the  indebt- 
edness due  to  the  creditors  of  the  corporation 
residing  in  Tennessee  as  provided  in  S  5  of 
the  act  of  1877,  and  then  pro  rata  to  the  pay- 
ment of  the  debts  of  the  alien  and  nonresi- 
dent creditors  of  said  corporation  other  than 
Blake  and  Rogers,  Brown,  t  Company. 
Beard,  J.,  dissented.     62  S.  W.  100. 

To  this  decree  Blake  and  Rogers,  Brown, 
&  Company  duly  excepted,  but,  insisting  that 
that  court  had  not  complied  with  the  man- 
date of  this  court,  applied  for  leave  to  file 
a  petition  for  mandamus  to  compel  such  com- 
pbanoe. 

Mr.  Heber  J.  May  submitted  the  cause 
for  petitioner.  Mr.  Tully  B.  Oomiok  was 
with  him  on  the  brief. 

Mr.  John  W.  Green  submitted  the  cause 
tor  respondent.  Mr.  B.  0.  Williama  was 
with  him  on  the  brief. 

[117]    *Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  writ  of  mandamus  cannot  be  issued  to 
compel  a  judicial  tribunal  to  decide  a  matter 
within  its  discretion  in  a  particular  way,  or 
to  review  its  judicial  action  had  in  the  exer- 
cise of  l^itimate  jurisdiction,  nor  be  used 
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to  perform  the  office  of  an  appeal  or  writ  ot 
error.  And  it  only  lies,  as  a  general  rule, 
where  there  is  no  other  adequate  remedy.  As 
respects  the  Federal  courts,  it  is  well  settled 
that  where  the  mandate  leaves  nothing  to 
the  judgment  or  discretion  of  the  court  be- 
low, and  that  court  mistakes  or  misconstrues 
the  decree  or  judgment  of  this  court  and  does 
not  give  full  effect  to  the  mandate,  its  action 
may  be  controlled  either  upon  a  new  app^ 
or  writ  of  error,  if  involving'  a  sufficient 
amount,  or  by  writ  of  mandamus  to  execute 
the  mandate  of  this  court.  City  Bank  ▼. 
nunter,  152  U.  S.  612,  38  L.  ed.  534.  14  Sup. 
Ct.  Rep.  675;  Re  Sanford  Fork  d  Tool  Go. 
160  U.  S.  247.  40  L.  ed.  414,  16  Sup.  Ct.  Rep. 
201;  Jt«  Potts,  166  U.  S.  263,  41  L  ed.  004, 
10  Sup.  Ct  R«^.  520. 

'Nevertheless,  without  inquiring  whether[llS] 
the  conclusions  of  the  supreme  court  of  Ten- 
nessee were  or  were  not  in  harmony  with  the 
views  expressed  by  this  court,  we  are  of  opin- 
ion that  the  remedy  of  petitioners  for  the  al- 
leged error  in  the  decree  of  that  court,  if 
any,  is  by  writ  of  error,  and  not  by  manda- 
mus. The  remedy  on  error  is  not  only  en- 
tirely adequate  and  open  to  be  sought,  uo- 
restrained  by  the  amount  involved,  but,  in 
respect  of  dealing  with  state  tribunals,  is 
manifestly  the  proper  ronedy. 

That  it  is  adequate  under  S  700  of  the  Re- 
vised Statutes  is  clear.  Stanley  v.  Sohtoal- 
hy,  102  U.  S.  255,  40  L.  ed.  060,  16  Sup.  Ct 
Riep.  754,  a  case  on  a  second  writ  of  error  to 
the  state  court,  in  which  the  statutes  and 
decisions  bearing  on  the  subject  are  fully 
considered.  And  that  it  should  be  resorted 
to  when  the  action  of  the  state  courts  is  com- 
plained of  is  equally  plain.  Assuming  that 
the  question  of  the  form  of  the  proceeding 
which  this  court  might  adopt  to  enforce  the 
execution  of  its  own  mandates  in  the  courts 
of  the  United  States  is  one  of  practice  mere- 
ly, and  either  mode  might  bs  pursued,  as 
ruled  by  Mr.  Chief  Justice  Taney  in  PerlUna 
V.  Foumiquet,  14  How.  328,  330,  14  L.  ed. 
441,  we  think  the  summary  character  of  the 
proceeding  by  mandamus  renders  it  inappro- 
priate in  respect  of  the  courts  of  another  ju- 
risdiction. 

By  the  13th  section  of  the  judiciary  act  of 
1780  (1  Stat  at  L.  81)  this  court  was 
clothed  with  the  power  to  issue  "writs  of 
mandamus,  in  cases  warranted  by  the  prin- 
ciples and  usages  of  law,  to  any  courts  ap- 
pointed, or  persons  holding  office  under  the 
authority  of  the  United  States,"  and  this 
was  carried  forward  into  §  688  of  the  Revised 
Statutes.  And  it  was  ruled  in  Oraham  v. 
yorton,  15  Wall.  427,  21  L.  ed.  177,  that 
"this  express  authority  to  issue  writs  of 
mandamus  to  national  courts  and  officers 
has  always  been  held  to  exclude  authority  to 
issue  these  writs  to  state  courts  and  officers ;" 
excepting  "where  they  have  been  issued  as 
process  to  enforce  judgments."  In  Gordon 
V.  Longest,  16  Pet  07,  10  L.  ed.  000,  which 
was  a  writ  of  error  to  review  the  action  of 
a  state  court  wrongfully  refusing  to  remove 
a  case  into  the  circuit  court,  Mr.  Justice  Mc- 
Lean  intimated   that  mandamus   might  lie 
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to  compel  action  by  the  state  court,  but  the 
remark  was  purely  obiter,  and  cannot  be  re- 
garded as  authoritative.  i 
[llA.l  *B^  the  14th  section  of  the  judiciary  act, 
circuit  courts  were  vested  with  power  "to  is- 
sue writs  of  scire  facias,  .  .  .  and  all 
other  writs  nolAspecially  provided  for  by 
statute,  which  i^y  be  necessary  to  the  exer- 
cise of  their  respective  jurisdictions,  and 
«{;reeable  to  the  principles  and  usages  of 
law,"  which  was  re-enacted  as  S  716  of  the 
Revised  Statutes.  In  Bath  County  v.  Amy, 
13  Wall.  244,  20  L.  ed.  539,  it  was  held  that 
the  circuit  courts  had  no  power  to  issue 
writs  of  mandamus  to  state  courts  by  way 
of  original  proceeding  and  where  the  writ 
was  neither  necessary  nor  ancillary  to  any 
jurisdiction  which  the  court  then  had. 

But  our  attention  has  been  called  to  no 
■;ase  in  which  this  court  has  exercised  juris- 
diction by  mandamus  under  circumstances 
similar  to  those  supposed  to  exist  here;  while 
there  ere  cases  in  the  circuit  courts  which 
Ulustr&to  the  propriety  of  declining  to  do 

f.O. 

In  Ladd  y.  Tudor,  3  Woodb.  ft  M.  32S, 
which  was  an  application  for  a  mandamus 
to  compel  a  eitate  court  to  remove  a  cause  to 
the  circuit  court,  Mr.  Justice  Woodbury 
said:  "Some  doubt  might  exist  wheUier  a 
mandamus  to  a  stato  court  from  this  tribu- 
nal organized  under  another  government  was 
the  proper  remedy.  It  has  been  settled  that 
a  state  court  cannot  issue  a  mandamus  to 
an  oflficer  of  the  United  States.  McClung 
V.  Silliman,  6  Wheat.  698,  5  L.  «d.  340.  In 
IC  Pet.  97,  10  L.  ed.  900,  the  remedy  was  by 
a  writ  of  error  to  reverse  the  first  judgment 
in  tlie  state  court.  And  where  another  rem- 
edy lies,  a  mandamus  is  held  to  be  improper. 
Morris  v.  mechanic's  Bank,  10  Johns.  484. 
But  Spraggins  v.  Humphries  County  Ct. 
Cooke  (Tenn.),  160,  seems  to  countenance  the 
present  cause.  Brown  v.  Crippin,  4  Hen.  & 
M.  173,  quoted  in  some  of  the  Digests  for  it, 
seems,  on  examination,  to  i>e  a  case  of  a  man- 
damus from  the  highest  state  court  to  com- 
mon pleas  in  the  same  state,  to  remove  such 
a  case,  and  not  one  from  a  court  of  the 
United  States.  ...  In  Mclntire  v. 
Wood,  7  Cranch,  504,  3  L.  ed.  420,  it  was 
held  that  a  mandamus  did  not  lie  from  the 
circuit  court  to  an  officer  of  the  United 
States ;  and  though  that  speaks  generally  of 
the  power  of  this  court  to  issue  it  in  order 
to  sustain  its  jurisdiction,  and  the  decision 
in  Cooke  rests  on  that  power  of  superior 
courta  to  enforce  their  jurisdiction  over  in- 
{ISOjferior  ones  by  mandamus,  "yet  it  is  very  ques- 
tionable whether  a  case  like  the  present 
ought  to  be  considered  within  that  principle. 
It  is  a  correct  principle  between  inferior  and 
superior  courta  of  the  same  government,  but 
difficult  to  be  uphdd  between  courta  estab- 
lished by  separate  governmenta.  If  neces- 
sary to  decide  on  this,  it  might  require  more 
grave  consideration  before  sustaining  it  in 
cases  like  this,  because  being  a  mode  of  re- 
dress very  likely  to  lead  to  jealousies  and 
collisions  between  the  states  and  general 
government,  of  a  character  anything  but  de- 
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sirable."  Veto  York  Supreme  Ct.  Justice* 
v.  Murray,  9  Wall.  274.  sub  nom.  New  York 
Supreme  Ct.  Justices  v.  United  States,  Uur^ 
ray,  19  L.  ed.  658,  was  a  writ  of  error  to  the 
circuit  court  for  the  southern  district  of  New 
York  from  a  judgment  for  a  peremptory 
mandamus  rendered  against  the  justices  of 
the  supreme  court  of  New  York  for  the  third 
district  to  remove  a  cause,  but  Mr.  Justice 
Nelson  stated  in  a  note  on  page  270,  L.  ed. 
6C0,  that  "the  alternative  and  peremptory 
mandamus  against  the  supreme  court  of  New 
York  was  allowed  by  consent  of  the  counsel 
for  the  defendants,  with  a  view  to  present 
the  question  raised  and  decided  in  the  case. 
The  circuit  court  had  refused  to  issue  it 
against  the  court,  and  issued  it  only  against 
the  clerk.  This  is  stated  to  prevent  the 
case  from  being  cited  as  an  authority  for  the 
power,  and  without  intending  to  express  any 
opinion  on  this  subject."  And  see  Hough  v. 
Western  Transp.  Co.  1  Biss.  425,  Drum- 
mond,  J. ;  Fiak  v.  Union  P.  R.  Co.  6  Blatehf . 
362,  Blatchford,  J. ;  High,  Extr.  Rem.  3d  ed. 
§  227  et  seq.,  and  cases  cited. 
Leave  to  file  petition  denied. 


CITY  OF  NP:W  OBLEANS,  Petitioner, 

V. 

JOHN  Q.  WARNER. 

(See  S.  C.  Reporter's  ed.  120-148.) 

Limitation  of  action  on  drainage  warrant— 
conclusiveness  of  judgment  dismissing  suit 
on  warrant — liability  of  city  for  breach  of 
contract  to  collect  assessments  to  pay  war- 
rants— oifessment  of  public  property  for 
public  improi;f>ments — constitutional  limi- 
tation of  municipiil  indebtedness — interest 
on  municipal  warrants. 

1.  Warrants-  drawn  by  tbe  administrator  of 
accounts  upon  the  administrator  of  finance 
of  a  city,  payable  to  the  order  of  a  third  per- 
son out  of  any  funds  In  the  city  treasury  to 
the  credit  of  a  particular  corporation,  are  not 
wltbln  the  provisions  of  a  statute  limiting 
the  time  tor  bringing  actions  on  bills  of  ex- 
change, notes  payable  to  order  or  bearer, 
those  on  all  effects  negotiable  or  transferable 
by  indorsement  or  delivery,  and  those  on  all 
promissory  notes,  whether  negotiable  or  other- 
wise. 


NoTB. — ^«  to  what  constitutes  "an  indebted- 
nest,"  within  the  meaning  of  constitutional  and 
statutory  restrictions  of  indebtedness  of  munici- 
pal corporations,  see  Beard  v.  Hopklnsville 
(Ky.)  23  L.  R.  A.  402,  and  note. 

Liabiiiti/  of  pubUo  property  to  assessment  for 
public  improvements. 

Courts  are  generally  unwilling  to  hold  that  a 
state  may  be  taxed  by  one  of  Its  own  political 
subdivisions :  and  for  this  reason  it  Is  generally 
maintained  that  property  owned  by  the  state  la 
Impliedly  exempt  from  assessment  for  local  Im- 
provements even  on  the  tAeory  of  beneflts,  and 
In  order  to  sustain  a  local  assessment  upon  neb 
property  the  intent  of  the  legislature  to  em- 
power a  municipality  to  make  such  on  assess- 
ment must  be  clearly  made  to  appear.    State  v. 
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S.  Tb«  ■tatate  of  limitations  will  not  mn 
•calnst  the  UaMlity  of  a  cUy  nnder  Ita  agree- 
ment, apon  Tolontarily  purchasing  with 
dr*lnage  warrants  a  plant  for  perfecting  Its 
drainage  system,  to  facilitate  the  collection 
of  assessments,  and  not  to  divert  such  collec- 
tions from  payment  of  the  warrants,  ontil  It 
repudiates  the  trust,  although  judgments 
are  substituted  tor  the  warrants  against  its 
own  property. 

5.  Repudiation  of  Its  trust  by  a  city  wUch  has 
purchased  with  drainage  warrants  a  plant  to 
perfect  Its  drainage  system,  under  an  agree- 
ment to  facilitate  the  collection  of  the  drain- 
age assessments  and  apply  the  fund  to  pay- 
ment of  the  warrants,  is  noc  shown  by  aban- 
donment of  the  drainage  work  soon  after  pur- 
chasing the  plant 

4.  A  city  which  has  purchased  with  drainage 
warrants  a  plant  to  perfect  Its  drainage  sys- 
tem, under  an  agreement  to  collect  the  drain- 
age assessments  and  apply  the  fund  to  pay- 
ment of  the  warrants,  does  not  cease  to  be  a 
trustee  with  respect  to  the  assessments 
•gainst  H*  own  property,  because  they  are 
reduced  to  Judgments. 

(.  A  decree  dismissing,  with  a  bill  against  a 
city  upon  drainage  warrants,  an  intervening 
petition  filed  by  the  owner  of  some  of  a  series 
of  warrants  issned  in  payment  of  property 
purchased,  is  not  binding  upon  the  owners  of 
other  warrants  of  that  seiles,  who  were 
neither  parties  nor  privies  to  the  suit. 

6.  A  judgment  dismissing  a  salt  sgsinst  a  city 
opon  drainage  warrants  Issued  for  work  done 
under  compulsion  of  a  statute  Is  not  a  de- 
cisive authority  against  the  right  to  recover 
opon  otber  warranrta  issued  nnder  a  Tolantary 
agreement  by  the  cUy  for  purchase  of  prop- 


erty, although  Oie  owner  o<  eertata  of  th* 
latter  warrants  intervened  in  the  former  saK; 
where  the  court  did  not  notice  the  dlstine- 
tlon  between  the  two  kinds  of  warrants,  bat 
treated  them  all  as  belonging  to  the  former 
class. 
T.  A  dty  which  purchases  with  drainage  war* 
rants  a  plant  to  perfect  Its  drainage  system 
cannot  defeat  IlablUty  (or  breach  of  its  agree- 
ment to  facilitate  the  eoUeotlon  of  drainage 
assessments  and  apply  the  fund  to  payment 
of  the  warrants,  by  setting  up  a  judgment 
holding  the  assessments  noncollectlble  be- 
cause of  Hs  abandonment  of  the  drainage  sya- 
tern. 

8.  In  Louisiana,  pobUe  property  Is  liable  t* 
assessment  for  public  Improvements. 

9.  That  private  property  la  to  be  aasesaed  for 
the  oitlre  cost  of  a  puUlc  Improvement,  in- 
cluding the  benefit  to  streets  and  public 
squares,  is  not  shown  by  the  fact  that  the 
statute  makes  no  provision  as  to  how  the  pro- 
portion of  the  expense  appllcaJble  to  public 
property  Is  to  be  assessed  and  paid  for,  while 
elaborate  provision  Is  made  (or  the  assess 
ment  of  private  property  for  Its  proportion 
of  the  expense. 

10.  After  a  lapse  of  more  then  twenty  yeaia 
a  city  cannot  question  the  validity  of  judg- 
ments sgalnst  Itself,  to  whlcb  It  assented,  for 
assessments  upon  Its  property  (or  public  Im- 
provements, upon  the  ground  that  such  prop- 
erty was  not  subject  to  assessment,— especial- 
ly assessments  approved  by  the  legislators. 

11.  A  constitutional  amendment  adopted,  pend- 
ing the  execution  of  a  contract  for  the  coa- 
struction  of  a  drainage  system  (or  a  city, 
prohibiting  "Increase"  of  the  city's  debt^ 
which  expressly  provides  that  It  shall  not  be 


Hartford,  60  Cons.  89,  47  Am.  Bep.  622 ;  Polk 
County  Sav.  Bank  v.  State,  69  Iowa,  24,  28  N. 
W.  416:  Bo  ML  Vernon,  147  III.  3&9,  23  L.  B. 
A.  807,  SB  N.  B.  688. 

The  rule  seems  otherwise  In  New  York.  See 
Roosevelt  Hospital  v.  New  York,  84  N.  T.  108; 
in  which  it  Is  said  that  "all  eoUeges,  churches, 
schools,  seminaries  of  learning,  courthouses, 
jails,  achooUioaass,  and  even  the  lands  o(  the 
state,  nsless  by  appropriate  words  specially  ex- 
empted, are  liable  to  be  assessed  (or  local  Im- 
provements." 

But  a  statnts  can(errlng  power  as  to  state 
property  may  not  do  so  as  to  United  States  prop- 
erty, s.  p.,  postoffloe  grounds.  Fagan  v.  Chi- 
cago. 84  III.  227. 

In  soma  jorlsdlctlons  eonnty  property  de- 
Toted  to  pnblle  porposes  cannot  be  assessed  (or 
local  Improvementa,  in  the  atMsnee  of  express 
legislative  or  oonstltntlonai  authority.  Wor- 
cester County  ▼.  Worcester,  116  Mass.  193,  17 
Am.  Bep.  189;  Big  Baplds  v.  Mecosta  County 
Supers.  99  Mich.  861,  58  N.  W.  868. 

In  Illinois,  county  property  Is  liable  for  local 
Improvements  In  the  absence  of  any  statutory 
restrietloa  as  to  the  property  to  be  assessed. 
UcLean  Comity  ▼.  Bloomtngton,  106  III.  209; 
Adama  County  T.  Qolney,  180  III.  666,  0  L.  It.  A. 
156,  22  N.  B.  624;  Biggins  v.  Chicago,  18  III. 
276. 

The  property  of  a  mnnielpal  corporation.  If 
benefited  by  an  Improvement,  Is  as  much  the 
subject  of  assessment  as  the  property  of  Indl- 
Tldnals.  Boss  v.  New  York,  8  Wend.  888; 
Scammon  v.  Chicago,  42  III.  192 ;  Marques  v. 
New  Orleana,  18  La.  Ann.  819;  Correjolles  v. 
Foneher,  26  La.  Ann.  862. 

But  the  public  streets  of  •  city  csn  In  no 
sense  be  regarded  as  the  property  of  the  city, 
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like  schooihonses,  the  city  hall,  and  other  puk- 
llc  buildings,  and  cannot  be  assessed  for  pnblle 
Improvements.  Smith  v.  Buffalo,  90  Hun,  118, 
85  N.  Y.  Supp.  63S. 

It  has  been  maintained  that  because  a  dty 
had  not,  under  Its  charter,  power  to  sell  dty 
lots,  those  lots  could  not  be  held  liable  to  sps- 
dal  taxation  to  Improve  dty  streets.  Leaven- 
worth V.  Laing,  6  Kan.  274 ;  Palae  r.  Spratley, 

6  Kan.  626. 

But,  on  the  contrary,  It  Is  elsewhere  said  that 
the  power  to  assess  may  be  ezerdsed  withoot 
power  to  seH,  and  that  the  fact  that  the  prop- 
erty cannot  be  sold  Is  not  material  traeanse  th« 
tax  may  be  paid  out  of  the  public  treasury,  and 
mandamus  is  a  competent  writ  to  compel  the 
assessment  ot  the  tax  (or  that  purpose,  when  Be 
ordinary  remedy  of  law  Is  competent  to  entoree 
the  assessment.  Paine  v.  Spratley,  6  Kan.  620  ; 
McLean  County  v.  Bloomlngton,  106  III.  20>: 
People  tx  rel.  Lawrence  v.  Clark  County  Supers. 
60  III.  218 ;  Taylor  v.  People  em  rel.  Reed,  66 
III.  322;  Philadelphia  v.  North  Pennsylvania 
R.  Co.  4  I-a.  DIst.  It.  451 :  Re  Berks  Street,  13 
W.  N.  C.  10;  Vacation  of  Howard  Street,  143 
Pa.  601,  21  Atl.  974. 

Kui'tbprmore,  It  Is  said  that  "It  may  t>e  as- 
sumed that  the  state  will  provide  means  (or  the 
liquidation  of  assessments  Imposed  by  virtue  o( 
laws  enacted  by  Its  legislature,  and  that,  as 
has  been  done  frequently  heretofore,  appropria- 
tions will  be  made  (or  that  purpose.  Hassan  r. 
Rochester,  67  N.  Y.  628. 

Conversely,  the  power  to  sell  (or  taxes  Is  not 
the  power  to  sell  (or  assessments  (or  beoeUta 
Sharp  V.  Speir,  4  HUl,  76. 

The  exemption  laws  regarding  public 
property  will.  In  the  main,  be  con- 
strued  like  exemptions  respecting  other  pro|^ 
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amatnied  ao  aa  to  pi«Tent  the  luue  of  drain- 
age wairanta  to  the  tranaferee  of  the  drain- 
axe  contract,  payable  onlj  from  drainage 
taxea,  ahoold  receive  a  c(matraoUon  com- 
mensurate with  the  object  Intended  to  be  ac- 
compllahed,  and  will  antliorlie  the  laaoe  of 
warranta  In  paymeot  for  the  oontractor'a 
plant  in  case  the  dtj  decides  to  do  tlie  worlE 
Itself,  where  Uie  debt  created  by  the  drainage 
asseaamenta  had  already  been  incurred  and 
pot  In  judgment. 

12.  A  court  will  not  set  aalde  a  contract  by  a 
municipal  corporation  for  the  pnrcbaae  of 
property  which  haa  been  delivered  to  It.  upon 
the  ground  that  it  made  a  bad  bargain  and 
paid  more  than  the  property  was  worth,  and 
that  the  action  of  the  common  eoimell  was 
dictated  by  improper  motlvea. 

18.  Preaentatioo  of  drainage  warranta  tor 
payment  or  tndoraement,  as  provided  by  stat- 
ute, la  necessary  to  start  the  running  of  In- 
terest under  a  atatute  providing  that  they 
ahall  l>e  paid  out  of  a  particular  fund  when 
presented,  and  In  caae  the  fund  la  not  anffl- 
cient  that  fact  ahall  be  indorsed  upon  them 
by  the  proper  officer,  and  that  they  shall  bear 
Interest  from  auch  Indorsement,  where  the 
city  haa  merely  abandoned  the  work  for 
which  the  assessments  to  pay  the  warrants 
were  to  be  collected,  and  has  not  repudiated 
or  dlaabled  itself  from  performing  Its  obliga- 
tioa. 

14.  Commencement  of  anlt  upon  a  drainage 
warrant  which,  by  the  terma  of  the  statute 
under  which  it  waa  Issued,  is  to  bear  Interest 
above  the  legal  rate  from  the  time  It  is  pre- 
sented for  payment  and  the  fact  of  lack  of 
funds  is  indorsed  thereon,  is  a  sulDclent  de- 
mand to  make  the  warrant  carry  interest 
from  that  time  at  the  apecifled  rate. 

[No.  172.] 

Argued  March  IS,  1899.    Decided  November 
IS,  1899. 

CERTIORARI  to  tbe  United  SUt«8  Circuit 
Court  of  Appeals  for  tbe  Fifth  Circuit  to 


review  a  judgment  reversing  a  judgment  or 
the  United  States  Circuit  Court  for  the  Elast* 
em  District  of  liouisiana  in  favor  of  de- 
fendant in  an  action  brought  to  enforce  * 
liability  of  the  city  for  breach  of  its  contract 
to  facilitate  the  collection  of  drainage  as- 
sessments and  apply  the  proceeds  to  pay- 
ment of  plaintiff  8  warrants.  Modified  and 
affirmed. 

See  same  case  below,  52  U.  S.  App.  348,  81 
Fed.  Rep.  646,  26  C.  C.  A.  608. 

StAtcment  by  Mr.  Justice  Brown  i 

'This  was  a  bill  in  equity  filed  November[12S; 
26,  1894,  in  tbe  circuit  court  for  the  eastern 
district  of  Louisiana  by  John  O.  Warner,  a 
citizen  of  the  state  of  New  York,  on  behalf 
of  himself  and  all  other  pcuiiee  holding  obli- 
gations of  the  sajue  nature  and  kind  as  him- 
self, to  charge  the  city  of  New  Orleans  a« 
the  debtor  of  specific  taxes  averred  to  hare 
been  levied  by  lawful  authority  for  the  pay- 
ment of  certain  warrants,  issued  tor  the  pur- 
chase of  a  drainage  plant  and  fntnduse,  the 
collection  of  which  waa  mode  the  duty  of 
petitioner  by  statutes  hereinafter  set  forth. 
A  liability  on  the  part  of  tiie  ci^  was 
averred  as  the  result  of  a  oontimot  alleged  to 
have  been  broken  by  it,  and  a  disregard  and 
violation  of  duties  imposed  upon  it  by  stat- 
ute «•  to  the  prosecution  of  the  work  of 
drainage  and  the  0(^eotioB  of  assessuienta 
therefor. 

The  facts  of  the  case  ore  so  fully  set  forth 
in  the  cases  of  Peake  v.  Hew  Orleana,  130 
U.  S.  342,  36  L.  ed.  131,  11  Sup.  Ct  Rep.  641, 
and  Warner  v.  Veto  Orleane,  167  U.  8.  467. 
42  L.  ed.  239,  17  Sup.  Ot  Rep.  892,  that  • 
■uoeiiict  atatement  of  such  foots,  taken 
largely  from  the  opinion  of  the  dreoit  court 
of  appeals,  ia  oil  that  is  deemed  neoesaaiy 
here. 

By  an  act  approved  Maroh  18,  1858,  Vbm 
legislature  of  Louisiana  provided  for  a  svs- 
torn  of  draining  certain  Iwds  within  the  city 


erty.  City  lots  may  be  expressly  exempted  by 
statute.  Meridian  v.  Phllllpa,  6S  Kiss.  363,  4 
Ho.  119. 

It  may  be  liable  according  to  the  constme- 
tlon  (Michener  v.  PhUodelphla.  118  Pa.  686,  12 
Atl.  174),  or  It  may  be  exempt  because  of  the 
construction,  as,  for  example^  a  public  common 
waa  held  to  be  exempt  from  local  assessment 
because  it  waa  a  lot  not  owaed  by  a  "person 
or  person^'  within  the  express  provisions  of 
the  leglaiatnre  for  assessing  lots  that  fronted 
upon  the  improvement.  McOonigle  v.  Alle- 
^eny,  44  Pa.  118,  121. 

Hisiasiiiiiiils  on  property  devoted  to  the  use 
of  public  schools  are  governed  by  the  same  rules 
that  eoattol  In  regard  to  other  public  proi>erty ; 
where  no  remedy  is  given  for  the  nonpayment  of 
such  assessment  school  property  Is  held  to  be 
not  assessable  tor  local  Improvements.  Board 
of  Improvement  r.  Little  Bodt  School  Dlst.  56 
Ark.  864,  16  L.  B.  A.  418,  19  8.  W.  969 :  Louls- 
vlUe  V.  Leatherman,  99  Ey.  218,  86  8.  W.  628 ; 
Poo<^  V.  Ely,  4  Ohio  C.  C.  41 :  Toledo  v.  Toledo 
Bd.  of  Edu.  48  Ohio  Bt  88,  26  N.  B.  408 ;  To- 
ledo Bd.  of  Bdn.  T.  Toledo,  48  Ohio  8t  87,  26 
N.  B.  404. 

As  in  other  cases  of  exemption.  It  Is  often 
required  that  school  property  should  be  In  use 
fur  that  purpose ;  when  It  Is  liable  it  Is  upon 
08 


the  theory  of  benefits  received,  and  when  exempt 
it  Is  so  because  a  strict  interpretation  of  the 
statute  will  not  permit  the  assessment.  People 
em  reL  Little  v.  Trustese  of  Scbools,  118  III.  62. 
7  N.  B.  262 ;  Toledo  v.  Toledo  Bd.  of  Bdo.  48 
Ohio  St.  88,  26  N.  B.  408 ;  School  Dlst  v.  Board 
of  Improvement,  66  Ark.  848,  46  8.  W.  418. 

Where  public  school  property  Is  held  liable 
to  local  assessment  the  argument  that  It  Is  tax- 
ing all  the  property  within  the  district,  and  tm 
therefore  Illegal,  lias  no  force.  St.  Lonls  Pub- 
lic Schools  V.  St  Louis,  26  Mo.  468. 

The  principle  underlying  tbe  cases  in  whlek 
the  exemption  of  public  property  from  liability 
for  local  Improvements  Is  Implied,  Is  tbat  such 
Implication  will  only  arise  when  the  property  I* 
actually  appropriated  to  public  use.  Wliea  It 
Is  not  in  public  use,  and  especially  when  it  I* 
the  source  of  an  Income  to  private  peraoaa, 
there  Is  no  exemption.  The  presumption  of  ex- 
emption arising,  it  follows  that  the  liability 
most  be  shown  liy  the  party  asserting  It  Ea- 
sex  County  v.  Salem.  168  Maaa  141,  26  N.  B. 
431 :  Proprietors  of  South  Cong.  Meeting- 
house T.  Lowell,  1  Met.  588 ;  Worcester  v.  West- 
em  R.  Corp.  4  Met.  664 ;  Louisville  v.  Com.  1 
Duv.  296,  85  Am.  Dec  624 ;  San  Diego  v.  Linda 
VlsU  Irrig.  Dlst  108  Cal.  189,  36  L.  B.  A.  SS, 
41  Fac.  291. 
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of  New  Orleuus  and  elsewhere,  which  was  to 
be  carried  out  by  boards  of  commissionera 
appointed  for  the  three  districts  into  which 
the  territory  was  divided.  The  act  further 
provided  for  plans  of  the  work  to  be  pre- 
pared by  the  fwmmissioners,  for  assessments 
to  be  levied  upon  tiie  lands  benefited,  and 
for  the  entry  of  judgments  decreeing  the 
lands  to  be  subject  to  a  lien  for  such  amount 
as  might  be  assessed. 

By  a  supplemental  act,  approved  March 
17,  1859,  the  boards  of  ctxnmissioners  were 
authorized  to  borrow  money  to  carry  on  the 
work,  and  to  issue  bonds  therefor.  It  was 
contemplated  that  the  money  should  be 
raised  at  once  for  the  payment  of  the  work, 
in  anticipation  of  the  collection  of  the  as- 
ses&meots. 

By  an  act  approved  March  1,  1861,  the 
prior  acts  were  amended  by  providing  for  a 
Bummary  mode  of  oolleoting  the  assessments, 
authorizing  the  commissioners  to  apply  to 
certain  courts  for  the  approval  and  homolo- 
gation of  the  assessment  rolls,  which  approv- 
al and  homologation  the  ac^  declared  "shall 
t3]*be  a  judgment  against  the  property  assessed 
and  the  owners  thereof,  upon  which  execu- 
tion may  issue  in  the  ordinary  mode  of  pro- 
ceeding." 

The  commissioners  made  plans  of  the  work 
proposed  to  be  done,  including  therein  the 
streets,  squares,  and  public  places  within  the 
several  districts,  as  the  property  of  the  city, 
of  New  Orleans,  and  from  time  to  time  judg- 
ments were  rendered  charging  these  public 
places,  as  well  as  private  property,  with  the 
amouote  that  had  been  assessed  for  drainage 
purposes.  The  city  was  named  as  the  own- 
er of  these  public  places  in  the  tableau,  and 
judgments  were  rendered  against  it  as  such 
owner  for  sums  amounting  ui  th«  aenr«ral  dis- 
trieto  to  $719,026.63. 

On  February  24,  1871,  the  legislature 
passed  an  act  enUiled  "An  Act  to  Provide 
for  the  Drainage  of  New  Orleans."  This  act 
abolished  the  several  boards  of  drainage  com- 
missioners, transferred  their  assets  to  the 
board  of  administrators  of  the  city  of  New 
Orleans,  subrogated  this  board  to  all  the 
rights,  powers,  and  facilities  then  possessed 
by  the  commissioners,  directed  it  to  collect 
the  balance  due  on  the  assessments  as  shown 
by  the  books  of  the  drainage  districts, 
"which  said  assessments  are  hereby  con- 
firmed and  made  exigible  at  such  time  and 
in  such  manner  as  the  board  of  administra- 
tors  may  designate."  It  further  authorized 
the  Miseissippi  &  Mexican  Qulf  Ship  Canal 
Company  to  undertake  the  work  of  draining 
the  city,  required  the  board  of  administrators 
to  place  all  collections  of  drainage  assess- 
ments to  the  credit  of  such  company,  and 
hold  the  same  as  a  fund  to  be  applied  to  the 
drainage  of  New  OrleaiM  and  Carrollton. 
Under  these  and  the  prior  acts  assessments 
were  made  and  reduced  to  judgment  againnt 
the  city  on  the  area  of  the  streets  and  other 
public  places  within  the  drainage  districts 
to  the  amount  of  $696,349.30,  and  against 
private  persona  to  the  amount  of  $1,003,342.' 
98,  of  which  about  $330,000  have  been  col 
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lected  from  private  propei'ty  in  cash  and 
drainage  warrants,  leaving  outstanding  at 
the  date  of  the  filing  of  the  bill  in  this  cast 
uncollected  assessments  to  the  amount  of 
$1,469,714.47,  of  which  the  city  owes  $696,- 
349.30. 

By  an  act  passed  February  24,  1870,  after 
more  than  two*  thirds  of  the  drainage  system  [124] 
had  been  completed,  the  city  of  New  Orleans 
was  authorized  to  purchase,  if  the  common 
council  deemed  it  advisable,  the  property 
and  franchises  of  the  ship  canal  company  or 
its  transferee,  including  all  tools,  imple- 
ments, machines,  boats,  and  apparatus  be- 
longing to  said  company  or  its  transferee,  on 
a  -raluation  to  be  fixed  by  appraisers  to  be 
appointed  by  the  common  council,  the 
amount  to  be  paid  in  warrants  drawn  against 
the  drainage  assessments.  It  further  pro- 
vided that  the  city  should  have  exclusive 
control  of  all  the  powers  and  franchises 
granted  to  the  ship  canal  company,  and 
should  alone  have  the  power  to  do  all  the 
drainage  work  required  to  be  paid  for  by  as- 
sessment upon  property  or  from  the  city 
treasury.  Meantime,  however,  the  ship  cani^ 
company,  having  become  embarrassed,  on  May 
22,  1872,  assigned  all  its  rights  to  Warren 
Van  Norden. 

Acting  under  the  authority  of  this  act  of 
February  24,  1876,  the  city  accepted  the  op- 
tion, appointed  an  appraiser  of  the  property 
of  the  ship  canal  company,  and  authorized 
the  mayor  to  purchase  of  said  company,  or 
its  transferee,  all  its  property,  and  to  stipu- 
late for  a  full  settlement  of  all  its  claims 
for  damages.  Thereupon  the  mayor  entered 
into  a  contract  with  the  canal  company  and 
with  Vtui  Norden,  its  transferee,  for  the  pur- 
chas«  of  their  property  and  the  relinquish- 
ment of  all  their  daims  for  damages,  for  the 
sum  of  $300,000,  payable  in  drains^  war- 
rants. In  this  contract  of  sale  the  city  cov* 
enanted  and  agreed  "that  the  existing  rights 
and  powers  of  the  holders  of  drainage  war- 
rants, under  the  civil  acts  of  the  legislature 
of  this  state  relative  to  drainage  and  drain- 
age assessments,  shall  remain  unimpaired, 
and  that  the  drainage  tax  and  assessmeni- 
shall  be  administered,  collected,  and  paid"' 
in  the  manner  and  under  certain  terms  speci- 
fied, and  that  "the  collection  of  drainage 
assessments  shall  be  assigned  to  an  oSLoht, 
who  shall  be  selected  by  the  said  W.  Van 
Norden  and  be  confirmed  by  the  city  coun- 
cil." The  city  further  agreed  "not  to  oh- 
struct  or  impede,  but,  on  Uie  contrary,  to  fa- 
cilitate, by  all  lawful  means,  the  collection 
of  the  drainage  assessments  as  provided  by 
law,  until  said  warrants  have  been  fully  paid. 
*it  being  well  understood  by  and  between  the[125>) 
said  parties  hereto  that  collections  of  drain, 
age  assessments  shall  not  be  diverted  from 
the  liquidation  of  said  warrants  and  ex- 
penses as  hereinabove  provided  for,  under 
any  pretext  whatsoever,  until  the  full  and 
final  payment  of  the  same." 

The  bill,  after  reciting  these  facts,  averred 
in  substance  that  upon  acquiring  the  drain- 
age plant  and  franchises  of  the  canal  com- 
pany the  city  abandoned  all  draSm^ge  work 
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and  suffered  the  dredge  boats  and  machinery 
purchased  as  above  stated  to  decay  and  be- 
come valueless,  and  that  by  reason  of  the 
city's  failure  to  complete  the  drainage  and 
benefit  the  lands  the  courta  have  refused  to 
enforce  the  collection  of  the  assessments; 
that,  having  thus  abandoned  all  drainage 
work,  the  city,  by  its  ordinances  and  by  a 
{NTOclamation  of  the  mayor,  then  advised 
property  holders  not  to  pay  the  assessments, 
and  that  in  consequence  of  these  ordinances 
and  said  proclamation  and  the  decisions  of 
the  courts  the  drainage  assessments  became 
practically  valueless  and  uncollectible.  The 
bill  further  averred  that  the  city  had  issued 
bonds  in  exchange  for  drainage  warrants 
given  for  work  done  prior  to  the  sale,  under 
the  authority  of  the  act  of  the  legislature  of 
1872,  to  an  amount  in  excess  of  all  the  drain- 
age assessments,  which  it  will  claim  operated 
as  a  discharge  of  its  liability,  as  assessee  of 
the  streets,  etc.,  and  of  all  liability  it  may 
have  incurred  by  any  dereliction  of  duty  in 
regard  to  the  assessments  against  private 
property,  but  that  this  claim  was  not  made 
known  to  Van  Norden  at  the  time  of  the  pur- 
chase, and  that  he  would  not  have  parted 
with  his  property  for  a  consideration  payable 
out  of  drainage  assessments,  if  he  had  known 
that  such  claim  would  be  set  up  to  defeat  the 
payment  of  the  price.  The  bill  closed  with 
a  prayer  for  an  accounting  of  the  drainage 
fund,  including  the  amounts  due  by  the  city 
and  the  application  thereof  to  the  payment 
of  the  complainant's  warrants  and  those  held 
by  others  similarly  situated  who  might  come 
in  and  avail  themselves  of  the  benefits  of  the 
bill. 

To  this  bill  the  defendant  demurred  for 
want  of  jurisdiction  and  of  equity,  and  be- 
cause the  matters  sought  to  be  litigated  had 
been  decided  adversely  to  complainant's  pre- 
{126]tension8  by  *the  circuit  court  in  the  ease  of 
Peake  v.  New  Orleans,  and  by  the  Supreme 
Court  on  appeal  in  the  same  case,  139  U.  S. 
342,  35  L.  ed.  131,  11  Sup.  Ct  Rep.  541. 
This  demurrer  was  sustained,  the  bill  dis- 
missed by  the  circuit  court,  and  the  case  car- 
ried to  the  circuit  court  of  appeals  for  the 
fifth  circuit.  That  court,  being  in  doubt  as 
to  the  application  of  the  Peake  Case,  certi- 
fied to  this  court  the  questions:  First, 
whether  the  city,  under  the  warranties,  ex- 
pressed and  implied,  contained  in  the  con- 
tract of  sale  of  June  7,  1876,  by  which  it  ac- 
quired the  property  and  franchise  from  War- 
ner Van  Norden,  was  estopped  from  pleading 
against  the  complainant  the  issuance  of 
bonds  to  retire  $1,672,105.21  of  drainage 
warrants,  issued  prior  to  said  sale,  as  a  dis- 
charge of  its  obligation  to  account  for  drain- 
age funds  collected  on  private  property,  and 
as  a  discharge  of  its  own  liability  to  that 
fund  as  assessee  of  the  streets  and  squares; 
and,  second,  whether  the  decision  in  Peake 
T.  yeiD  Orleang  should  be  held  to  apply  to  the 
facts  of  this  case  and  operate  to  defeat  com- 
plainant's action. 

The  first  of  these  questions  this  court  an- 
swered in  the  affirmative;  the  second  it  de- 
clined ti^  Miswer.     Warner  v.  New  Orleans, 

loa-;:  • 


167  U.  S.  467,  42  L.  ed.  239,  17  Sup.  Ct.  Rep. 
892. 

Thereupon  the  court  of  appeals  held  that 
the  city  was  estopped  from  pleading  the  is- 
sue of  the  bonds,  axid  that  the  Peake  Case  did 
not  necessarily  apply  to  the  facta  of  Uiis  case 
nor  operate  to  defeat  the  plaintiff's  action. 
The  decree  of  the  circuit  court  sustaining  the 
demurrer  was  reversed,  and  the  case  re- 
manded with  instructtons  to  proceed  to  a  de- 
cision upon  the  merits.  62  U.  S.  App.  348, 
81  Fed.  Rep.  645,  26  C.  C.  A.  608. 

The  case  subsequently  went  to  a  hearing 
upon  the  pleadings  and  proofs  in  the  circuit 
court,  and  result^  in  a  decree  dismissing  the 
bill.  Thereupon  an  appeal  was  taken  to  the 
circuit  court  of  appeals,  which  reversed  th« 
decree  of  the  circuit  court  and  remanded  the 
case  to  that  court,  with  directions  to  enter  a 
decree  that  the  city  was  indebted  to  Warner 
in  $G,000  with  8  per  cent  interest  from  June 
0,  1876,  to  be  paid  out  of  the  drainage  assess- 
ments set  forth  in  the  bill ;  that  such  assess- 
ments, including  those  against  the  city,  aa 
the  owner  of  its  streets  and  squares,  consti- 
tuted a  trust  fund  in  'the  hands  of  the  city[isn 
for  the  purpose  of  paying  complainant  and 
other  holders  of  the  same  class  of  warrants; 
and  that  the  case  be  referred  to  a  master 
to  state  an  account.  Whereupon  the  city  ap- 
plied for  and  obtained  a  writ  of  certiorari 
from  this  court. 

If r.  Branch  K.  Miller  argued  ithe  cause 
and,  with  Mr.  Samuel  L.Oilmore,  filed  abrief 
for  petitioner: 

The  constitutional  amendment  of  1874  is 
a  complete  defense  to  this  action. 

Prince  v.  Quincy,  105  111.  138,  44  Am.  Rep. 
785;  Saokett  v.  New  Albany,  88  Ind.  473,  45 
Am.  Rep.  467;  Valparaiso  v.  Oardner,  97 
Ind.  1.  49  Am.  Rep.  416;  National  State 
Bank  v.  Indepetident  Dist.  39  Iowa,  490;  Da- 
vis v.  Des  Moines,  71  Iowa,  601,  32  N.  W. 
470 ;  Scott  v.  Davenport,  34  Iowa,  208 ;  Coun- 
cil  Bluffs  V.  Stewart,  51  Iowa.  385,  1  N.  W. 
628;  State,  Read,  Prosecutor,  v.  Atlantic 
City,  49  N.  J.  L.  568,  9  AU.  7o9;  Bri^s  Ap- 
peal, 91  Pa.  398;  Buchanan  v.  Liteifield,  102 
U.  S.  278,  26  L.  ed.  138;  Litchfield  v.  Ballou, 
114  U.  S.  190,  29  L.  ed.  132,  5  Sup.  Ct.  Rep. 
820;  Doon  Twp.  v.  Cummins,  142  V.  S  366, 
36  L.  ed.  1044, 12  Sup.  Ct.  Rep.  220;  New  Or- 
leans Taxpayers'  Asso.  v.  New  Orleans,  33 
La.  Ann.  568 ;  State  ew  rel.  Marchand  v.  New 
Orleans,  37  Ia.  Ann.  19;  State  ew  rel.  New 
Orleans  Gaslight  Co.  v.  New  Orleans,  37  La. 
Ann.  438;  State  ex  rel.  Wood  v.  Board  of 
Liquidation  of  City  Debt,  40  La.  Ann.  413, 
4  So.  122. 

The  drainage  warrant  holders  have  the 
right,  under  La.  Civ.  Code,  art.  3547,  to  re- 
move the  judgments  against  the  city ;  having 
failed  to  do  so  prescription  has  run  and  the 
judgments  are  extinguished. 

Broinn  v.  Union  Ins.  Co.  3  La.  Ann.  177  j 
Wagoner  v.  Phillips,  22  La.  Ann.  152. 

Mr.  'Wheeler  H.  Peekham  argued  tht 
cauie  and  filed  a  brief  for  respondent: 

It  must  be  regarded  as  settled  that  the  i» 
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■u«  by  the  city  of  its  bonds  in  taking  up 
prior  warrants  is  no  defense  to  this  suit. 

Warner  v.  New  Orleans,  167  U.  S.  467,  42 
•      li.  ed.  239,  17  Sup.  Ct.  Kep.  892. 

The  city  must  be  charged  as  if  she  had  col- 
lected these  assessments. 

Beilly  v.  Albany,  112  N.  Y.  30,  10  N.  E. 
608,  and  cases  cited;  Gumming  v.  Brooklyn, 
11  Paige,  596;  Beard  t.  Brooklyn,  31  Barb. 
142;  Hunt  v.  Vtiea,  23  Barb.  398;  Atekison 
T.  Byrnes,  22  Kan..65. 

The  claim  of  res  judicata  does  not  merit 
serious  attention.  One  suing  for  himself  and 
others  similarly  situated  does  not  represent 
the  others,  and  a  judgment  does  not  bar 
them  until  and  unless  they  come  in  and  be- 
come parties  to  the  suit. 

Messrs.  John  D.  Jtouse  and  William  Grant 
filed  a  further  brief  for  respondent: 

The  levy  of  local  assessments  for  the  im- 
provement of  property  benefited  thereby  is 
not  considered  taxation  in  the  sense  in 
which  that  term  is  generally  used. 

Chamock  v.  Fordoche  <l  O.  T.  Special  Le- 
vee Dist.  Co.  38  La.  Ann.  326;  Levee  Gom- 
missioners  v.  LoWo  Bros.  33  La.  Ann.  276; 
Morgan's  L.  <i  T.  R.  d  8.  8.  Co.  v.  Louisiana 
Bd.  of  Health,  36  La.  Ann.  666;  Burroughs, 
Taxn.  chap.  22;  Cooley,  Taxn.  chap.  20;  Bar- 
her  Asphalt  Paving  Co.  v.  Gogreve,  41  La. 
Ann.  263.  5  So.  848. 

The  city  is  liable  for  drainage  assess- 
ments in  streets  and  other  public  places,  al- 
though neither  the  city  nor  the  public  places 
were  expressly  included  in  the  statute. 

Marquez  v.  New  Orleans,  13  La.  Ann.  319; 
Corrcjolles  v.  Foucher,  26  La.  Ann.  362;  Bar- 
ber Asphalt  Paving  Co.  v.  Gogreve,  41  La. 
Aim.  259,  5  So.  848;  McLean  County  v. 
Bloomtngton,  106  111.  209. 

A  final  judgment  is  no  less  conclusive  be- 
cause based  on  the  assessment  of  a  special 
tax. 

Driggers  v.  Cassady,  71  Ala.  533;  Bur- 
roughs, Taxn.  p.  285;  Wellshear  v.  Kelley,69 
Mo.  343;  Eitel  v.  Foote,  39  Cal.  439;  Cad- 
mus v.  Jackson,  62  Pa.  295;  Mayo  v.  Foley, 
40  Cal.  281 ;  Davidson  v.  New  Orleans,  34  La. 
Ann.  170. 

The  prescription  of  five  years  claimed  im- 
«Jer  La.  Civ.  Code,  art.  3540,  applies  exclu- 
sively to  unconditional  promises  to  pay  a 
fixed  sum  of  money  whether  the  obligation  be 
n^otiable  or  not.  Any  condition  inserted 
in  an  obligation  takes  it  out  of  this  rule. 

Thompson  v.  Simmons,  22  La.  Ann.  450; 
Baird  v.  Livingston,  1  Rob.  (La.)  183;  Jon- 
0tt  V.  Erwin,  9  La.  231 ;  Davidson  v.  New  Or- 
leans, 34  La.  Ann.  177;  Fisher  v.  New  Or- 
leans School  Directors,  44  La.  Ann.  185,  10 
,  So.  494;  Oasquet  v.  City  School  Directors, 
45  La.  Ann.  342, 12  8o.506;  King  IronBridge 
d  Mfg.  Co.  V.  Otoe  County,  124  U.  S.  459,  31 
L.  ed.  514,  8  Sup.  Ct  Rep.  682. 

No  prescription  runs  in  favor  of  a  trustee 
against  a  debt  which  be  owes  to  the  trust. 

McKnight  v.  Calhoun,  36  La.  Ann.  408; 
Farmers^  Succession,  32  La.  Ann.  1037. 

The  prescription  of  judgments  may  be  in- 
terrupted or  suspended  in  thp  same  manner 
and  for  the  same  causes  which  operate  with 
regard  to  ordinary  debts. 
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Levy  V.  Calhoun,  34  La.  Ann.  413;  Saun- 
ders' Succession,  37  La.  Ann.  769. 

A  trustee  must  clearly  repudiate  the  trust 
before  the  statute  can  begin  to  rim. 

Perry,  Tr.  S  863;  Southern  Mut.  Ins.  Co. 
V.  Pike,  32  La.  Ann.  483. 

The  drainage  taxes,  being  debts  of  the  city 
at  the  date  of  the  adoption  of  the  constitu- 
tional amendment,  cannot  by  any  reasoning 
be  included  in  the  clause  prohibiting  any  in- 
crease of  the  indeotedness  of  the  corporation. 
The  amendment,  even  if  it  had  provided  in 
express  terms  that  no  debt  of  the  city  of 
New  Orleans  would  be  valid,  would  be  con- 
strued to  apply  to  future  transactions  only. 

MoEioen  v.  Den,  24  How.  242,  16  L.  ed. 
672. 

The  purpose  of  inserting  a  clause  in  the 
amendment  authorizing  Uie  city  to  draw 
warrants  payable  out  of  drainage  taxes  was 
to  permit  the  city  to  complete  the  improve- 
ment and  to  use  the  drainage  fund  to  its  full 
extent  for  that  purpose. 

Mr.  Richard  De  Gray  filed  a  further  brief 
for  respondent: 

The  assessments  against  the  city  of  New 
Orleans  are  not  affected  by  the  fact  that  the 
public  property  of  the  area  on  which  they 
are  levied  cannot  be  sold,  in  default  of  volun- 
tary payment,  by  the  city  to  pay  such  assess- 
ments. 

United  States  v.  ^etc  Orleans,  98  U.  S. 
381,  25  L.  ed.  225;  Wolff  v.  New  Orleans,  103 
U.  S.  358.  26  L.  ed.  395. 

After  the  contract  of  sale  the  city  became 
voluntarily  the  trustee  of  the  drainage  tax 
assessment,  and  the  statute  of  limitations 
has  no  application. 

Lewis  V.  Hawkins,  23  Wall.  119,  23  L.  ed. 
113;  Perry,  Tr.  5  863. 

Nor  are  taxes  assessed  for  drainage  pur- 
poses subject  to  any  prescription. 

School  Directors  v.  Shreveport,  47  La. 
Ann.  1310,  17  So.  823 ;  Reed  v.  His  Creditors, 
39  Ijh..  Ann.  116.  1  So.  784. 

Unless  the  law  under  which  a  tax  is  as- 
sessed provides  a  limitation  none  exists. 

Davtdson  v.  lAndop,  36  La.  Ann.  766. 

And  so  strictly  is  the  statute  of  pre- 
scription construed  that  it  applies  to  future 
and  not  prior  assessments. 

New  Orleans  v.  Vergnole,  33  La.  Ann.  39 ; 
Dupuy's  Succession,  33  La.  Ann.  268;  State 
ew  rel.  Jackson  v.  Recorder  of  Mortgages, 
34  La.  Ann.  178. 

In  no  event  can  such  a  statute  be  pleaded 
by  a  city  owing  taxes  while  she  is  trustee, 
and  a  trustee  who  owes  a  debt  to  the  trust 
is  treated  in  law  as  if  he  had  collected  the 
same  and  was  charged  with  the  amount  as  an 
asset  on  hand. 

Perry,  Tr.  §  440;  Stevens  v.  Gaylord.  11 
Mass.  269;  Sigourney  v.  Wetherell,  6  Met. 
657 ;  Leland  v.  Felton,  1  Allen,  533 ;  Com.  v. 
Gould,  118  Mass.  307. 

*Mr.  Justice  Brvwn  delivered  the  opinion n  27] 
of  the  court: 

Nineteen  assignments  of  error  were  filed  in 
this  case,  but  we  shall  only  notice  such  as 
were  pressed  upon  our  attention  in  the  oral 
arguments  or  in  the  briefs  of  counsel. 
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1.  That  this  suit  was,  at  the  institution 
thereof,  prescribed  by  the  statutes  of  liouis- 
iana.  In  this  connection  reference  is  made 
to  articles  3540.  3544,  and  3647  of  the  Civil 
Code. 

Article  3540  provides  that  "actions  on 
bills  of  exchange,  notes  payable  to  order  or 
bearer,  except  bank  notes,  those  on  all  effects 
negotiable  or  transferable  by  indorsement  or 
delivery,  and  those  on  all  promissory  notes, 
whether  negotiable  or  otherwise,  are  pre- 
scribed by  five  years,"  etc.  Even  though  it 
could  be  assumed  in  this  case  that  this  bill 
was' an  "action  on"  these  drainage  warrants, 
we  think  they  do  not  fall  within  the  descrip- 
tion of  either  of  the  instruments  specified  in 
article  3540.  These  warrants  are  in  the 
form  of  an  order  drawn  by  the  administra- 
tor of  accounts  upon  the  administrator  of  fi- 
nance, directing  him  to  pay  to  the  order  of 
W.  Van  Norden,  transferee  of  the  Mississippi 
k  Mexican  Gulf  Ship  Canal  Company  a  cer- 
tain amount  "out  of  any  funds  in  the  city 
treasury  to  the  credit  of  said  company." 
They  also  contain  the  following  memoran- 
dum: "This  warrant  is  issued  in  accordance 
with  the  provisions  of  act  30  of  the  session 
of  the  general  assembly  of  the  state  of  Louis- 
[1S8]''^°'''>'>*''^  in  the  year  1871,  *and  the  adminis- 
trator of  finance,  on  presentation  to  him  of 
this  warrant,  will  pay  the  same  in  cash,  in 
case  there  be  any  funds  in  the  city  treasuiy 
to  the  credit  of  the  said  Mississippi  &,  Mexi- 
can Qulf  Ship  Canal  Company;  but  should 
there  not  be  sufficient  funds  to  cash  this  war- 
rant then  the  administrator  of  finance  is  re- 
quired to  indorse  upon  the  same  the  date  of 
its  presentation,  and  this  warrant  shall  bear 
interest  at  the  rate  of  8  per  cent  per  annum 
from  and  after  the  date  of  such  presentation 
«nd  indorsement  until  paid." 

This  instrument  is  neither  a  bill  of  ex- 
change, a  promissory  note,  a  note  payable  to 
order  or  bearer,  nor  an  effect  negotiable  by 
indorsement  or  delivery.  The  construction 
given  to  article  3540  by  the  supreme  court 
of  Louisiana  confines  it  to  unconditional 
promises  to  pay  a  fixed  sum  of  money  on  a 
day  certain  whether  the  obligation  be  n^o- 
tiable  under  the  law  merchant  or  not.  Con- 
ditional obligations  which  lack  these  essen- 
tial characteristics  do  not  come  within  its 
provisions.  Baird  y.  Livingston,  1  Rob. 
(La.)  182;  Bank  of  Louisiana  v.  Williams, 
21  La.  Ann.  121 ;  Thompson  v.  Simmons,  22 
La.  Ann.  450;  Jouett  v.  Enoin,  9  La.  231; 
Oasquet  v.  City  Schools  Bd.  of  Directors,  45 
La.  Ann.  342.  12  So.  506;  King  Iron  Bridge 
d  Hfg.  Co.  V.  Otoe  County,  124  U.  S.  459,  31 
L.  ed.  514,  8  Sup.  Ct  Rep.  582. 

As  thede  warrants  were  not  only  payable 
out  of  a  particular  fund  to  the  credit  of  the 
canal  company,  but  were  only  payable  when 
there  were  funds  to  the  credit  of  such  com- 
pany, we  think  it  entirely  clear  tiiat  they  are 
not  included  within  the  terms  of  article 
3540. 

We  are  aleo  referred  to  article  3644,  pre- 
scribing, "in  general,  all  personal  actions,  ex- 
cept those  before  enumerated,"  by  ten  years, 
and  to  article  3547,  which  enacts  that  "aU 
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judgments  for  money,  whether  rendered 
within  or  wi'Uiout  the  state,  shall  be  pre- 
scribed by  the  lapse  of  ten  years  from  the 
rendition  of  such  judgments.  Provided,  , 
however,  that  any  party  interested  in  any 
judgment  may  have  the  same  revived  at  any 
time  before  it  is  prescribed,"  etc.,  in  which 
case  it  "shall  continue  in  full  force  for  ten 
years  from  the  date  of  the  order  of  court  re- 
viving the  same."  This  la/tter  article  is 
'supposed  to  be  applicable  to  the  homoIoga-[XS9] 
tion  of  the  several  assessment  rolls  against 
the  city  as  well  as  affsinst  private  parties, 
which,  under  the  act  of  March  1,  1861,  were 
declared  to  be  judgments  against  the  proper- 
ty assessed  and  the  owners  thereof,  upon 
which  execution  might  issue  in  the  ordinary 
mode  of  proceeding.  These  homologations 
or  judgments  were  rendered  at  the  suit  of 
the  commissioners  of  the  drainage  district, 
or  the  city  itself,  at  various  times  from  1861 
to  1876. 

But  we  think  a  decisive  answer  to  the  ar- 
gument upon  both  these  articles  is  found  in 
the  contract  of  June  7,  1876,  wherein  th« 
city  purchased  of  Van  Korden  the  draina^ 
plant,  and  contracted  "not  to  obstruct  or  im- 
pede, but,  on  the  contrary,  to  facilitate,  by 
all  lawful  means,  the  collection  of  the  drain- 
age assessments  as  provided  by  law  until 
said  warrants  have  been  fully  paid,  it  being 
well  understood  and  agreed  by  said  parties 
thereto  that  collections  of  drainage  asseas- 
meuts  shall  not  be  diverted  from  the  liquida- 
tion of  said  warrants  and  expenses  as  here- 
inabove provided  for,  under  any  pretext 
whatsoever,  until  full  and  final  payment  of 
the  same."  In  respect  to  this  we  adhere  to 
the  opinion  pronounced  by  us  when  this  ease 
was  first  before  this  court,  that  the  city  in 
respect  to  this  purchase  acted  voluntarily; 
that  it  was  not,  as  had  been  held  in  the 
former  case  of  Peake  v.  New  Orleans,  139 
U.  S.  342,  35  L.  ed.  131,  11  Sup.  Ct  Rep. 
541,  with  respect  to  other  warrants,  a  com- 
pulsory trustee,  but  a  voluntary  contractor ; 
that  as  the  fund  was  to  be  partly  created  by 
the  performance  by  the  city  of  a  statutory 
duty,  it  could  not  deliberately  abandon  that 
duty,  or  take  active  steps  to  prevent  the  fur- 
ther creation  of  the  fund,  and  then  plead  ■ 
prior  issue  of  bonds  as  a  reason  for  evading 
liability  upon  the  warrants.  As  the  city 
had  paid  for  the  property  in  warrants  drawn 
upon  a  particular  fund,  it  was  under  an  im- 
plied obligation  to  do  whatever  was  reason- 
able and  fair  to  make  that  fund  good. 
Certainly  it  could  not  so  act  as  to  prevent 
the  fund  being  made  g;ood,  and  then  require 
the  vendor  to  look  to  the  fund,  and  not  to 
itself.  The  duty  of  the  ci^  to  collect  these  * 
assessments  was  affirmed  in  State,  Tan 
Hoi  den,  v.  Vew  Orleons,  27  La.  Ann.  497. 
See  'also  Cumming  v.  Brooklyn,  11  Paige{t30] 
596;  Atchison  v.  Byrnes,  22  Kan.  66. 

Having  thus  voluntarily  assumed  the  obli- 
gations of  a  trustee  with  respect  to  this 
fund,  it  cannot  now  set  up  the  statute  of 
limitations  against  an  obligation,  which,  as 
such  trustee,  it  had  undertaken  and  failed 
to  perform.    The  rule  is  well  settled  that  i« 
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Actions  b}'  ceatuis  que  trust  against  an  ex- 
press trustee,  the  statute  of  limitations  lias 
no  application,  and  no  length  of  time  is  a 
b&r.  While  that  relation  continues,  and  un- 
til a  distinct  repudiation  of  the  trust  by  the 
trustee,  the  possession  of  one  is  the  posses- 
sion of  the  other,  and  there  is  no  adverse  re- 
lation between  them.  Perry,  Trusts,  S  803. 
In  Oliver  v.  Piatt,  3  How.  333,411, 11  L.  cd. 
622,  657,  it  is  said  that  "the  mere  lapse  of 
time  constitutes  of  itself  no  bar  to  the  en- 
forcement of  a  subsisting  trust;  and  time 
begins  to  run  against  a  trust  only  from  the 
time  when  it  is  openly  disavowed  by  the 
tru&tee,  who  insists  upon  an  adverse  right 
and  interest,  which  is  fully  and  unequivo- 
cally made  known  to  the  oestuia  que  trust." 
To  set  the  statute  in  motion  the  relation  of 
tbe  parties  must  be  hostile,  and  so  long  as 
their  interests  are  common,  or  their  rela- 
tions fiduciary,  as  in  the  case  of  landlord  and 
tenant,  guardian  and  ward,  vendor  and  ven- 
dee, tenants  in  common,  or  trustee  and  cea- 
tuis que  trust,  the  statute  does  not  begin  to 
run.  Zeller  v.  Eckert,  4  How.  289,  11  L.  ed. 
979;  Beymour  v.  Freer,  8  Wall.  202,  19  L. 
ed.  306;  Lewis  v.  Haiokins,  23  Wall.  119,  23 
L.  ed.  113.  This  doctrine  has  been  applied 
in  Louisiana  in  favor  of  an  administratrix 
having  claims  against  the  estate,  in  which 
it  is  held  that,  as  she  cannot  sue  the  estate, 
the  statute  will  not  run  against  her  on  her 
claims  against  the  estate,  so  long  as  she  is 
administratrix.  Farmer's  Succession,  32 
La.  Ann.  1037;  UcKnight  y.  Calhoun,  36 
La.  Ann.  408.  A  like  ruling  was  made  with 
respect  to  taxes  levied  for  a  particular  pur- 
pose, as  to  which  the  city  was  held  to  be  a 
trustee,  in  Parish  Bd  of  School  Directors 
V.  Shreveport,  47  La.  Ann.  1310,  17  So.  823. 
This  trust  has  never  been  repudiated  by 
the  city.  In  fact,  one  of  the  defenses  set 
up  in  the  answer  was  that  the  city  had  ap- 
plied itself  with  great  diligence,  and  to  the 
full  extent  of  its  ability,  to  improve  and 
ISljmake  serviceable  the  drainage  work  *and  to 
proceed  with  the  collection  of  drainage  taxes, 
and  did  all  in  its  power  to  prosecute  the  col- 
lection of  the  same,  extending  the  drainage 
work  on  its  regular  tax  bills,  which  were  as- 
serted and  claimed  in  every  account  filed  in 
the  courts  by  administrators,  executors,  syn- 
dics, and  other  persons  exercising  like  au- 
thority. By  these  modes  and  others,  collec- 
tions were  made  and  accounted  for.  Indeed, 
the  whole  gist  of  the  answer  is  that  the  city 
has  executed  its  trust  faithfully,  so  far  as 
it  was  possible  to  do  so,  by  collecting  assess- 
ments against  private  persons,  but  has  not 
accounted  for  taxes  assessed  against  itself, 
because  it  is  not  legally  responsible  therefor. 
There  is  no  claim  throughout  the  answer 
that  the  city  disavowed  the  trust. 

At  the  time  the  assessment  rolls  were 
homologated  and  the  judgments  against  the 
city  were  rendered,  there  was  no  claim  made 
that  the  city  was  not  responsible,  or  that  the 
public  grounds,  streets,  and  squares  were 
not  assessable  for  these  improvements;  and 
in  so  far  as  the  collection  of  these  judgments 
is  concerned,  the  dty  stood  in  the  same  rela- 
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tion  of  trustee  to  the  warrant  holders  which 
it  did  with  respect  to  the  assessments  upbn 
private  property. 

The  argument  that  the  city  repudiated  its 
trust  by  the  abandonment  of  the  work  of 
drainage  in  1876  is  untenable.  Indeed,  by 
the  very  act  of  February  24,  1876,  under 
which  the  city  was  authorized  to  purchase 
the  canal  company's  plant,  the  city  was  giv- 
en exclusive  control  of  all  the  rights,  pow- 
ers, and  franchises  formerly  invested  in  the 
canal  company,  and  authorized  to  do  all  the 
drainage  work  required  to  be  paid  for  by  as- 
sessments upon  property,  or  from  the  city 
treasury.  What  was  this  purchase  made  for 
if  not  to  continue  the  drainage  work?  It 
can  scarcely  be  supposed  that  the  city  pur- 
chased this  plant  with  a  view  of  discontinu- 
ing such  work.  If  it  were  abandoned  at 
that  time  it  might  readily  be  supposed  that 
such  abandonment  was  temporary,  and  that 
the  purchase  was  made  in  good  faith,  and  for 
the  purpose  for  which  it  should  have  been 
purchased,  namely,  the  prosecution  of  the 
work. 

We  deem  it  entirely  immaterial  whether 
the  assessments  'against  the  city  for  the[lSS] 
drainage  of  public  property  were  reduced  to 
judgments  or  not.  When  put  in  this  form 
they  were  none  the  less  (^ligations  of  tha 
city — debts  which  it  owed  to  the  drainage 
fund,  was  bound  to  treat  aa  assets  collected, 
and  such  as  were  held  by  it  as  trustee  for  tha 
benefit  of  the  warrant  holders.  Perry, 
Trusts,  S  440;  Btevena  v.  Oaylord,  11  Maes. 
269;  Bigoumey  v.  Wetherell,  6  Met  557} 
Leland  v.  Felton,  1  Allen,  533.  The  debts 
of  private  owners  it  agreed  to  use  due  dili- 
gence to  collect,  and  as  to  these  it  was  a 
trustee.  Its  own  debts  it  was  bound  to  pay, 
and  as  to  these  it  was  equally  a  trustee.  By 
reducing  its  own  claim  to  judgment  it  neith- 
er ceased  to  be  debtor  nor  trustee. 

2.  A  defense  of  res  judicata,  not  noticed  by 
the  court  below,  is  set  up  as  arising  from  the 
decree  of  the  circuit  court,  affirmed  by  thi» 
court  in  the  case  of  Peake  v.  New  Orleans, 
139  U.  S.  342,  35  L.  ed.  131, 11  Sup.  Ct.  Rep. 
541.  This  plea  is  based  upon  the  fact  that  in 
that  case  one  James  Jackson  appeared  by  in- 
tervening petition  as  the  holder  of  eight  pur- 
chase warrants,  identical  in  character  with 
those  sued  upon  by  the  complainant, — ^part 
of  those  given  in  payment  of  the  purchase 
price  of  the  drainage  plant  from  the  canal 
company  and  Van  Norden;  that  the  decree 
in  the  Peake  Oaae  was  a  dismissal  of  com- 
plainant's bill  and  of  all  intervening  peti- 
tions ;  and  that  the  decree  upon  the  warrants 
sued  upon  by  Jackson  was  decisive  of  the  whole 
series  of  purchase  warrants.  It  is  a  suffi- 
cient reply  to  this  plea  to  say  that  the  com- 
plainant Warner  was  neither  a  party  nor  a 
privy  to  this  litigation,  and  that  the  decree 
was  binding  only  upon  Peake  and  such  others 
as  actually  intervened.  Hook  v.  Payne,  14 
Wall.  252.  20  L.  ed.  887.  Indeed,  the  at- 
tempt to  identify  these  warrants  with  those 
which  were  made  the  basis  of  Jackson's  in- 
tervention was  evidently  on  i^ter-thonght, 
as  the  city  in  its  answer,  while  setting  op 
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ilM  decree  in  the  Peake  Case,  makes  no  men- 
tion vh&tever  of  the  imterrening  petition 
of  Jackson,  and  relies  upon  ttie  final  decree 
of  this  court  (139  U.  S.  342,  35  L.  ed.  131, 
11  Sup.  Ct.  Rep.  541 ) ,  which  turns  only  upon 
defenses  applicable  to  the  Peake  claim. 

But  the  case,  bo  far  from  being  res  judi- 
eata  of  this,  is  not  even  a  decisive  authority. 
The  complainant  Peake  was  a  holder  of  war- 
raats  issued  to  the  Mississippi  &,  Mexican 

[133]0ulf  'Ship  Canal  Company  under  the  act  of 
February  24,  1871,  which  authorized  the 
canal  company  to  undertake  tiie  drainage 
work,  required  the  boards  of  drainage  com- 
missioners to  transfer  to  the  board  of  admin- 
istrators all  theirassets,and  required  the  lat- 
ter to  collect  the  drainage  assessments  and 
place  them  to  the  credit  of  the  canal  com- 
pany. This  court  held  that,  under  this  act, 
the  city,  though  a  trustee,  was  a  compulsory 
trustee  and  its  obligations  strictly  statutory, 
such  as  placed  upon  the  city  only  a  limited 
responsibility  for  that  which  the  board  of 
administrators  might  do  or  omit  to  do;  that 
it  had  l>een  denuded  by  the  legislature  of  all 
freedom  of  action ;  that  it  had  no  choice  of 
contractor  or  price;  that  neither  the  prop- 
erty to  be  taxed  nor  the  means  or  method  of 
collecting  its  assessments  were  intrusted  to 
its  discretion,  and  that  by  providing  an  of- 
ficer for  the  collection  of  the  assessments  it 
had  discharged  its  duty  in  that  particular. 
In  the  intervening  petition  of  Jackson  he 
avers  that  he  is  the  holder  of  eight  warrants, 
similar  to  those  described  in  the  bill  of 
Peake,  upon  which  he  had  obtained  judg- 
ment; and  it  is  only  by  looking  at  the  orig- 
inal petition  on  the  law  side  of  the  court 
that  it  appears  that  these  warrants  were  is- 
sued in  favor  of  Van  Norden,  transferee  of 
the  ship  canal  company,  and  that  they  were 
indorsed  by  him.  They  were  evidently 
treated  by  this  court  as  standing  upon  the 
same  footing  as  the  Peake  warrants.  But, 
however  this  may  be,  the  whole  opinion  of 
this  court  is  based  upon  the  Peake  warrants, 
which,  as  before  said,  were  not  purchase 
warrants  at  all,  and  no  allusion  is  made  in 
that  opinion  to  the  Jackson  intervention. 

In  the  case  under  consideration  the  com- 
plainant bases  his  suit  upon  $G,000  of  war- 
rants given  for  the  purchase  of  the  drainage 
plant.  The  obligations  of  the  city  with  re- 
spect to  these  are  measured,  not  by  the  act 
of  1871,  but  by  the  act  of  February  24,  1876, 
authorizing  such  purchase,  and  by  the  con- 
tract of  sale,  wherein  the  city  agrees  to  fa- 
cilitate by  all  lawful  means  the  collection  of 
the  drainage  assessments,  and  to  apply  the 
same  to  the  liquidation  of  these  warrants. 
In  respect  to  these  warrants  we  held, 
when  this  case  was  first  before  this  court 
(107  U.  S.  467,  477,  42  L.  ed.  239,  242, 
17  Sup.  Ct.  Rep.  892),  that  the  city  acted 

M34ivoluntarily ;  'that  it  was  not,  in  reference  to 
these  warrants,  as  it  was  to  those  in  the 
Peake  Case,  a  compulsory  trustee,  but  a  vol- 
untary contractor;  and  that  it  could  not, 
when  purchasing  property  and  contracting 
to  pay  for  it  out  of  a  particular  fund,  and 
.  issuing  warrants  therefor  payable  out  of 
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such  fund,  deliberately  abandon  that  duty, 
take  Btepe  to  prevent  the  further  creation  of 
the  fund,  and  plead  in  defense  to  a  liability 
on  the  warrant*  that  it  had,  prior  to  the  pur- 
chase, paid  off  obligations  theretofore  cre- 
ated against  tue  fund. 

For  these  reasons  we  hold  that  tiiere  is  not 
only  no  room  for  a  plea  of  rea  judicata,  but 
that  the  Peake  Case  is  not  to  be  considered 
as  a  controlling  authority. 

3.  The  gravamen  of  the  bill  is  that,  eiter 
the  purchoiae  of  the  drainage  plant,  the  city 
became  possessed  of  the  sue  power  of  com- 
pleting the  system  of  drainage,  that  it 
became  its  duty  to  do  so  or  to  establish  some 
other  system ;  but  that  from  the  very  date  of 
the  purchase  the  dty  ceased  all  work,  sold 
some  of  t)he  boats  and  machinery  purchased, 
diverted  the  proceeds  of  taxes  to  other  pur- 
poses than  that  of  the  payment  of  drainage 
\varTant8,  allowed  other  boats  to  rot  and 
sink,  and  also  permitted  the  osinal  dug  by  the 
company  to  fill  up  with  sediment.  Further, 
that  the  city  did  nothing  to  enforce  payment 
and  collection  of  the  drainage  taxes,  but 
adopted  an  ordinance  advising  drainage  tax- 
payers not  to  pay,  whereby,  by  reason  of  her 
conduct  in  abandoning  her  system  ot  drain- 
age, the  supreme  court  of  Louisiana  in  Da- 
tndson  v.  Tieu)  Orleana,  34  La.  Ann.  170,  de- 
cided that  such  taxes  could  not  be  enforced 
and  collected.  That  by  this  and  other  means 
it  destroyed  the  drainage  fund,  until  now  the 
same  has  become  unenforceable  and  worth- 
less to  the  holders  of  the  warrants. 

In  this  connection  the  city  averred  in  its 
answer  that  it  haul  performed  its  full  duty 
in  relation  to  the  collection  of  assessments 
against  privO'te  property,  but  admits  that 
the  proclamation  referred  to  in  the  bill  ad- 
vising property  owners  not  to  pay  drainage 
assessments  was  issued  by  the  mayor  under 
authority  of  an  ordinance  of  the  city.  It 
further  alleged  that  the  drainage  plans  made 
by  the  canal  company  were  so  defective  that 
their  completion  would  have  been  of  no  ben- 
efit to  the  property 'attempted  to  be  drained;  [135] 
that  the  work  done  under  them  was  also  de- 
fective and  of  no  value,  and  that  for  these 
reasons  the  city  was  justified  in  suspending 
the  further  prosecution  of  the  work,  which 
resulted  in  the  decision  of  the  supreme  court 
in  the  case  of  Davidson  v.  New  Orleans,  34 
La.  Ann.  170,  declaring  judgments  for  drain- 
age assessments  void  for  failure  of  consider- 
ation, and  that  this  decision  had  become  the 
settled  rule  of  law  in  the  state,  rendering 
further  collections  impossible;  but  that,  not- 
withstanding this  decision,  the  city  had  con- 
stantly and  at  all  times  endeavored  in  every 
way  possible  to  realize  the  assessments ;  and 
the  city  tiled  an  account  showing  tne  collee- 
tione  made  in  1871  to  June  20,  1891,  inclu- 
sive, and  the  disposition  thereof,  as  a  suffi- 
cient compliance  with  its  duty  as  trustee. 
The  answer  further  set  up  anu  pleaded  that 
the  city  had  discharged  itself  from  all  lia- 
bility for  drainage  taxes  wnich  it  had  col- 
lected, or  ought  to  have  collected,  for  the  ben- 
efit of  the  warrant  holders,  by  the  issue  and 
delivery  of  bonds  to  the  amount  of  $1,672,- 
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105.A1  to  tak«  up  draiiiAge  warnuits  issued 
under  the  act  of  1871,  all  of  which  were  used 
•ad  applied  at  various  times  between  May 
10,  1872,  and  December  31,  1874,  to  the  re- 
demption of  drainage  warrants. 

That  the  city  ia  estopped  to  plead  the  issue 
«f  bonds  as  a  discharge  of  its  obligation  to 
the  holders  of  these  purchase  warrants  was 
settled  upon  the  prior  hearing  of  this  case. 
Warner  v,  Vew  Orleans,  167  V.  S.  487.  42  L. 
ed.  239,  17  Sup.  Ct.  Rep.  892.  In  this  con- 
nection we  said  "that  one  who  purchases 
property,  contracting  to  pay  for  it  out  of  a 
particular  fund,  and  issues  warrants  therefor 
payable  out  of  that  fund, — a  fund  yet  par- 
tially to  be  created,  and  created  by  the  per- 
formance by  him  of  a  statutory  duty, — can- 
not deliberately  abandon  tliat  duty,  take  ac- 
tive steps  to  prevent  the  farther  creation  of 
the  fuiM,  and  then,  there  being  nothing  in 
the  fund,  plead  in  defense  to  a  liability  on 
the  warrants  drawn  on  that  fund  that  it  had, 
prior  to  the  purchase,  paid  off  obligations 
theretofore  created  against  the  fund." 

Prior  to  the  purchase  of  the  ship  canal 
company's  plant  from  Van  Norden,  the  l^al- 
ity  of  these  drainage  assessments  had  been 
affirmed  by  the  supreme  court  of  Louisiana. 
Re  First  Draining  Dist.  Comrs.  27  La.  Ann. 
[13O]20.  'This  was  a  proceeding  by  the  city  board 
of  commissioners  praying  for  the  homolo- 
gation of  certain  assessment  rolls  for 
drainage  taxes  to  which  opposition 
was  made  upon  different  grounds.  The 
court,  however,  stutadned  the  assees- 
ments,  and,  in  the  opinion,  remarked  that 
"the  state  in  ordering  the  draining  is  exer- 
cising sovereign  power,  and  can,  of  course, 
direct  or  authorize  the  work  to  be  done  in 
such  way  and  compensation  made  on  such 
terms  as  in  its  discretion  may  seem  best,  re- 
strained only  by  the  fundamental  principles 
upon  which  the  government  is  to  be  conduct- 
ed; and  we  find  nothing  in  them  inhibiting 
the  state  from  having  the  means  provided  for 
such  a  work,  in  the  way  it  is  done  in  the 
present  system  of  drainage  in  the  city  of  New 
Orleans.  On  this  question  we  see  no  room 
for  judicial  interference  with  the  discretion 
of  the  state,  and  we  think  the  existing  laws 
authorize  the  collection  sought  herein  to  be 
enforced."  So  far,  then,  as  the  law  is  con- 
cerned, there  would  seem  to  have  been  no 
doubt  of  the  validity  of  these  assessments, 
had  the  city  continued  the  work  and  lived  up 
to  the  obligations  of  its  contract  with  Van 
Norden. 

With  reference  to  its  alleged  neglect  in  this 
particular  the  court  of  appeals  found  that 
all  the  facts  averred  in  the  bill  had  either 
been  admitted  by  the  answer,  or  abundantly 
established  by  evidence.  When  the  city  pur- 
chased the  drainage  plant  it  seems  to  have 
been  in  good  condition,  and,  although  the 
work  had  been  about  two  thirds  completed, 
the  city  not  only  ahand<med  the  work,  but 
proceeded  to  disqualify  itself  from  undertak- 
ing it.  In  April,  1878,  <ui  ordinance  was 
adopted  instructing  the  administrator  to  ad- 
vertise the  dredge  boats  for  sale.  Although 
this  does  not  sees  to  have  been  carried  out, 
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another  ordinance  was  adopted  in  July  re- 
quiring three  boats  which  were  then  in  bad 
condition  to  be  broken-  up  and  the  ma- 
terial stored.  Subsequently,  and  in  April, 
1881,  the  mayor  was  authorized  to  Issue  and 
did  issue  a  proclamation  advising  the  people 
not  to  pay  their  drainage  taxes  until  the 
question  was  decided  by  the  supreme  court, 
although  the  validity  of  these  taxes  had  been 
determined  in  the  case  above  cited.  This  ex- 
pected decision  was  delivered  in  March,  1882, 
*in  the  case  of  Davidson  v.  Neto  Orleans,  34[187] 
La.  Ann.  170,  in  which  the  court  found  that, 
owing  to  the  fact  that  plaintiff  derived  no 
benefit  from  the  contemplated  drainage,  the 
abandonment  of  all  drainage  work,  the  dis- 
posal  of  all  drainage  apparatus,  the  impo- 
tency  of  the  city  to  resume  the  enterprise, 
and  the  fact  thait  the  property  aseeesed  waa 
worth  but  one  tenth  of  the  amount  claimed, 
the  taxes  could  not  be  collected.  The  prior 
case  waa  cited,  and  the  decision  put  upon 
the  ground  that  "causes  occurring  subse- 
quently to  the  rendition  of  judgments  may 
render  their  execution  illegal  and  inequitable 
and  violative  of  rights  not  within  the  con- 
templation of  the  court  when  the  judgment 
was  rendered,  and  not  intended  to  be  fore- 
closed thereby.  • .  .  .  Here  would  be  fail- 
ure of  the  only  possible  consideration  of  such 
judgments,  and  it  could  not  be  doubted  that 
such  failure  would  furnish  just  ground  to 
enjoin  their  execution."  But  the  court  did 
not  hold  that  the  city  itself  could  set  up  this 
defense, — its  own  dereliction  of  duty. 

We  do  not  appreciate  the  equity  of  now 
permitting  the  city  to  set  up  this  decision 
as  an  excuse  for  its  failure  to  collect  these 
assessnlents,  since  the  decision  itself  is  based 
upon  the  fact  that  the  city  had  been  derelict 
in  abandoning  the  work,  and  failing  to  carry 
out  in  good  faith  its  contract  with  Van  Nor- 
den. The  court  of  appeals  further  found 
that,  so  far  as  the  answer  attempted  to  fas- 
ten the  responsibility  for  the  alleged  defects 
in  the  drainage  plant  upon  Van  Norden,  its 
transferee,  as  a  defense  to  this  action,  it  was 
entirely  unsupported  by  the  evidence,  as 
counsel  for  the  city  very  frankly  admitt^  in 
their  argument  at  the  hearing.  Under  the 
act  of  February  24,  1871,  authorizing  the 
ship  canal  company  to  undertake  the  work, 
power  was  reserved  to  the  city  board  of  ad- 
ministrators to  designate  the  location  of  the 
canals  and  levees  to  be  built  by  the  company 
subject  to  certain  specifications  provided  by 
the  act  to  build  and  run  all  the  pumps  and 
drainage  machinery  necessary  to  lift  the  wa- 
ter from  the  canals  into  Lake  Pontchartrain, 
and  to  keep  the  water  in  the  canals  at  the 
proper  level  for  the  work  of  excavation,  and 
at  the  same  time  assist  the  drainage  of  the 
adjacent  lands.  It  'was  further  made  thpfisgi 
duty  of  the  city  surveyor  to  examine  the 
work  each  month,  certify  to  the  administra- 
tors of  accounts  the  number  of  cubic  yards 
excavated  and  the  number  of  yards  of  levees 
built,  for  which  warrants  were  to  be  drawn 
upon  the  administrators  of  finance,  and  to  be 
paid  from  the  funds  to  the  credit  of  the  canal 
company.    In  fact,  the  city  by  ordinance  lo- 
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Gated  these  canals,  put  the  matter  in  charge 
of  the  administrator  of  improvements,  and, 
through  ite  oiBcers,  exercised  supervision 
over  Uie  work.  The  testimony  is  that  it  was 
done  strictly  in  accordance  with  the  specifi- 
cations furnished.  If,  as  testified,  it  was  not 
sufficiently  extensive  to  meet  the  require- 
ments of  the  city,  or  the  plant  was  in  any 
respect  defective,  such  faults  were  due  to  the 
city  itself,  rather  than  to  the  contractors. 
In  this  connection  the  conclusion  of  the  court 
of  appeals  was  that  the  plan  under  which 
the  work  was  done  by  the  canal  company  and 
its  transferee  would,  if  carried  out  as  con- 
templated, have  sufficiently  accomplished  the 
drainage  of  the  lands  within  the  several  dis- 
tricts to  render  the  assessments  available,  if 
the  city  had  kept  the  work  in  a  serviceaJ>le 
condition,  as  the  law  required.  Indeed,  the 
laot  that  the  city  had  al>andoned  the  work, 
and,  so  far  from  facilitating  by  all  lawful 
means  the  collection  of  the  drainage  assess- 
ments as  provided  by  law,  not  only  did  noth- 
ing in  this  direction,  but  advised  the  taxpay- 
ers not  to  pay  such  assessments,  is  really  too 
clear  for  argument. 

4.  If  the  city  be  not  estopped,  by  consent- 
ing to  the  homologation  of  the  sissessment 
rolls, — in  other  words,  consenting  to  the 
judgments  against  itself, — to  question  its  lia- 
bility for  the  assessments  upon  its  streets, 
squares,  and  other  public  places,  or  by  draw- 
ing these  warrants  a^inst  the  drainage 
fund,  we  think  the  validity  of  those  assess- 
ments sufficiently  appears  from  the  opinions 
of  the  supreme  court  of  Louisiana,  sustain- 
ing similar  assessments  upon  public  prop- 
erty. The  argument  is  that  public  property, 
being  exempt  from  taxation,  is  also  exempt 
from  these  assessments;  but  the  authorities 
have  long  recognized  a  distinction  between 
general  taxes,  which  are  for  the  benefit  of  the 
public  generally  and  which  in  the  nature  of 
things  the  public  must  directly  or  indirectly 
£13g]pay,  and  special  'assessments  for  the  benefit 
of  particular  property,  which  are  a  charge 
upon  the  property  benefited.  If  this  be  pri- 
vate property,  then  each  owner  of  such  prop- 
erty pays  his  share;  if  it  be  public  property, 
the  city  pays  it  as  the  agent  of  the  entire 
body  of  its  citizens,  who  are  assumed  to  have 
been  benefited  to  that  extent.  Charnock  v. 
Fordoche  <£  Q.  T.  Special  Levee  Dist.  Co.  38 
La.  Ann.  323. 

This  was  apparently  the  view  taken  by  the 
supreme  court  of  Louisiana  in  the  case  of 
New  Orleans  Draining  Co.  11  La.  Ann.  338, 
377,  in  which  it  is  said  of  similar  assess- 
ments tha;t  "the  large  portion  of  the  expen- 
ses which,  by  this  view,  is  thrown  upon  the 
city  for  the  streets,  meets  in  some  measure 
that  equity  which  has  been  urged  upon  our 
consideration,  that  as  this  work  has  been  un- 
dertaken for  the  public  good,  the  public 
ought  to  bear  the  charge  of  it,  notwithstand- 
ing the  benefit  to  the  owners  of  the  soil." 

In  Marques  r.  "Sew  Orleans,  13  La.  Ann. 
819,  property  owners  upon  a  certain  street 
refused  to  pay  more  than  one  half  of  their 
assessments  for  paving,  upon  the  ground 
that  the  city  owned  a  promenade  located  in 
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the  center  of  the  street  opposite  the  pavei 
road.  It  was  held  that  the  cii^  ahonld  pay 
one  half  of  the  entire  cost  of  paving,  apoo 
the  ground  of  its  ownership  of  this  public 
ground.  This  case  was  subsequently  ap- 
proved in  the  similar  case  of  OorrejoUes  v. 
Foucher,  26  La.  Ann.  362,  and  in  Barber 
Asphalt  Paving  Co.  v.  Oogreve,  41  La.  Aon. 
251,  259,  5  So.  848. 

In  McLean  County  t.  Bloomington,  IM 
111.  209,  it  was  also  claimed  tluit  public 
property,  being  expressly  exempt  from  taxes, 
was  also  exempt  from  special  asaeasment*. 
But,  said  the  court,  "we  have  been  too  long 
and  too  firmly  oommitted  to  the  dodaint 
that  exemption  from  taxation  does  not  ex- 
empt from  special  assessments,  to  now  ad- 
mit that  it  is  even  d^atable.  .  .  .  The 
distinction  between  taxation  and  special  as- 
sessment is  also  clearly  made  in  our  present 
Constitution  (SS  1-5,  9,  art  9),  and 
while  providing  tliat  tJie  general  assembly 
may  exempt  the  property  of  the  state,  ooun- 
ties,  and  other  municipal  oorporati<Mis  from 
the  former,  §  3  {supra)  makee  no  provision 
in  TegMd  to  the  latter,  but,  on  the  otHitruy, 
.  .  .  authorizes  the  general  asaemUy  to 
'vest  the  corporate  authorities  ot  eities, 
'towns,  and  villages  with  power  to  make  lo-[l4q 
cal  improvements  by  specdal  assessmeoti' 
without  any  restriction  as  to  the  property 
to  be  assessed."  This  ruling  was  followed 
in  Adams  County  v.  Quincy,  130  111.  566,  6 
L.  R.  A.  156,  22  N.  E.  624;  Beach,  Pub.  Corp- 
S  1172.  The  rule  is  different  in  Massacfan- 
setts  {Worcester  County  v.  Woroeater,  116 
Mass.  193),  and  perhaps  also  in  Connecticut 
{State  v.  Hartford,  50  Conn.  89,  47  Am.  Rep. 
622),  but,  as  this  is  a  questioa  of  loetl 
law,  we  are  bound  by  the  Louisiana  cases. 

There  is  nothing  in  the  several  statutes  of 
Louisiana  upon  the  subject  which  indicates 
that  private  property  only  was  intended  to 
be  affected.  It  is  true  that  by  the  act  of 
18S8,  I  7,  the  district  court  is  anpotxeied  to 
decree  that  each  portion  of  the  property  sit- 
uated within  the  draining  limits  is  subject 
to  a  first  mortgage,  lien,  and  privilege  ia 
favor  of  the  board  of  commissioners  for  audi 
amount  as  should  be  assessed  upon  such 
property  for  its  proportion  of  the  cost  of  ths 
draining;  anc*  tiiat  this  was  obviously  in- 
tended not  to  apply  to  public  property.  But 
while  it  is  doubtless  true  that  public  prop- 
erty was  not  intended  to  be  chargeable  with 
a  lien  under  which  it  might  be  sold  and  titli 
pass  to  private  parties,  it  by  no  means  fol- 
lows that  the  city.is  not  liable,  and  that  in 
such  cases  the  amount  should  not  be  paid 
out  of  the  treasury.  Adams  County  v. 
Quincy,  130  111.  566,  6  L.  R.  A.  155,  22  N. 
E.  624.  Indeed,  something  of  this  kind 
seems  to  have  been  contemplated  in  the  act 
of  F^ruary  24,  1876,  S  4,  where  the  city  wu 
given  the  power  of  doing  all  the  drainage 
work  "required  to  be  paid  for  by  assessments 
upon  property,  or  from  the  city  treasury.'' 
TUs  would  seem  to  contemplate  that  tht 
drainage  work  applicable  to  public  property 
was  to  be  paid  tor  by  the  public  out  of  tht 
municipal   treasury.    Indeed,   it  is  impro^ 
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mbl«  tUlt,  if  tli«  cost  of  draimng  the  streets 
and  public  squares  was  to  be  included  in  the 
proportion  which  each  parcel  of  private  prop- 
erty was  to  contribute  as  its  share  of  the  ex- 
pense, DO  mention  was  made  of  this  or  of 
the  maimer  in  which  the  liability  of  each 
private  owner  for  his  proportion  of  the  ex- 
pense of  draining  the  public  property  was  to 
be  ascertained.  That  the  city  was  itself 
liable  was  evidently  the  view  taken  by  the 
city  officers  when  the  assessment  rolls  were 
homologated. 

141]  'One  thing  in  this  connection  is  certain. 
No  general  system  of  drainage  could  be  es- 
tablished that  did  not  include  streets  and 
public  squares  as  a  part  of  the  territory  to 
be  drained.  Assuming  that  no  provision 
was  made  as  to  how  Uie  proportion  appli- 
cable to  public  property  was  to  be  assessed 
and  paid  for.  but  that  elaborate  provision 
was  made  for  the  assessment  of  private  prop- 
erty for  its  proportion  of  such  expense,  and 
for  the  creation  of  a  liem  therefor,  enforce- 
able by  the  courts,  what  follows?  That  pri- 
vate property  was  to  be  assessed  for  its  con- 
tributory portion  of  a  public  expenseT  Not 
at  all.  Private  owners  may  be  assumed  to 
be  interested  in  draining  their  own  property, 
but  in  the  absence  of  a  special  provision  to 
that  effect  there  is  no  presumption  that  they 
are  also  to  be  called  upon  to  pay  that  which 
prima  facie  belongs  to  the  public.  Indeed, 
in  view  of  a  recent  decision  in  Massachu- 
setts, it  may  well  be  doubted  whether  the  leg- 
islature could  impose  the  cost  of  draining 
public  property  upon  private  lotowners. 
Bears  v.  Boston  Street  Oomrs.  53  N.  E. 
876.  The  expense  of  keeping  streets  in  order 
is  a  public  charge,  and  the  same  may  be  said 
of  all  other  e-xpenses  which  are  for  the  bene- 
fit of  the  public.  It  is  true  that  the  expense 
of  paving  may  be  assessed  upon  the  adjoin- 
ing property  upon  the  theory  that  such  prop- 
erty is  specially  benefited  by  the  improve- 
ment, but  a  special  provision  is  necessary  to 
create  such  charge. 

As  the  boards  of  drainage  commissioners 
assessed  the  city  for  the  expense  of  draining 
its  public  property,  and  the  l^islature  ap- 
proved all  these  assessments  in  the  a«t  of  F^ 
rnary  24,  1871,  and  the  city  subsequently  as- 
sented to  the  homcrfogation  of  these  assess- 
ment rolls,  except  in  the  first  district,  and 
to  judgments  against  itsdf  for  the  amount 
of  'Uie  assessments.  It  it  difficult  to  see  upon 
what  principle  it  can  now,  after  a  lapse  of 
more  than  twenty  years,  raise  the  question 
of  its  liability.  We  kiKnv  of  no  reason  why 
these  judgmeuts  ibould  not  be  treated  as  con- 
dueive.  A  judgment  for  taxes  does  not  dif- 
fer from  any  other  in  respeot  to  its  conclu- 
siveness. United  States  v.  ^eio  Orleans,  98 
U.  S.  381,  25  L.  ed.  226;  Driggers  v.  Cmso- 
dy,  71  Ala.  633;  Cadmus  v.  Jaokson,  52  Pa. 
205;  Freem.  Judgm.  S  135;  Mayo  v.  Foley, 

:i48]40  Cal.  281 ;  'Anderson  v.  Rider,  46  Cal.  134; 
Stams  ▼.  Hadnot,  42  La.  Ann.  366,  7  So. 
672. 

6.  The  only  etlMr  amigiiinwit  of  •rror  w« 
are  reqoired  to  notlea  la  oat  tbe  oonrt  erred 
in  holding  that  tbe  ooiwtitutional  aoMnd- 
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ment  of  1874,  limiting  thit  power  of  the  city 
of  New  Orleans  to  contract  debts,  was  not  a 
complete  defense  to  this  suit.  This  amend- 
ment is  as  follows: 

"The  city  of  New  Orleans  shall  not  here- 
after increase  her  (its)  debt  in  any  manner 
or  form  or  under  any  pretext  After  the  1st 
of  January,  1S7S,  no  evidence  of  indebted- 
ness or  warrant  for  the  payment  of  money 
shall  be  issued  by  any  officer  of  said  city  ex- 
cept against  cash  actually  in  the  treasury; 
but  this  shall  not  be  so  construed  as  to  pre- 
vent .  .  .  the  issue  of  drainage  war- 
ranto to  the  transferee  of  contract  under  act 
No.  30  of  1871,  payable  only  from  drainage 
taxes,  and  not  otherwise." 

The  argument  is  that  the  act  of  February 
24,  1876,  authorizing  the  purchase  by  the 
state  of  the  drainage  plant  and  franchise,  is 
null  and  void,  because  it  had  the  effect  of 
increasing  the  debt  of  the  city  in  violation  of 
the  supposed  prohibition  contained  in  said 
constitutional  amendment  of  1874. 

At  the  time  this  amendment  was  adopted, 
the  act  of  February  24,  1871,  which  {nrovidea 
for  the  drainage  of  New  Orleans,  was  in 
force.  This  art  authorized  the  ship  ^anal 
company  to  undertake  the  drainage  of  the 
city  under  the  general  direction  of  the  board 
of  administrators,  and  to  provide  funds  for 
the  payment  of  the  work,  directed  the  boards 
of  drainage  commissioners  to  turn  over  to 
the  board  of  administrators  "all  moneys,  as- 
sessments, and  claims  of  drainage  in  their 
hands,"  including  all  judgments  in  favor  of 
the  commissioners,  authorized  the  board  of 
administrators  to  coUect  from  the  holders  of 
property  within  the  draining  districte  the 
balance  due  on  the  asseaements,  as  shown  by 
the  books,  "which  said  assessments  are  here- 
by confirmed  and  made  exigible,  at  such  time 
and  in  such  manner  as  the  board  of  adminis- 
trators may  designate;  provided,  that  the 
said  board  shall  collect  the  said  assessments 
herein  authorized  in  time  to  'provide  for  the[14S] 
payment  of  the  warranto  to  be  issued  to  the 
said  company  at  the  date  of  their  issue,"  and 
place  all  collections  to  the  credit  of  the  canal 
company  for  the  drainage  of  the  city.  The 
ship  canal  company,  having  become  embar- 
rassed by  the  want  of  funds  in  the  city  treas- 
ury to  pay  the  drainage  warranto,  on  May 
22,  1872.  made  a  contract  with  Van  Norden, 
by  which  he  agreed  to  advance  to  the  oanal 
company  $150,000  to  meet  the  expenses  of 
doing  the  work,  upon  condition  of  being  re- 
imbursed out  of  the  warranto  and  money 
which  might  lie  obtained  from  the  city  of 
New  Orleans,  and  to  secure  the  same  the  com- 
pany assigned  to  him  all  moneys,  profito,  and 
beneflte  that  were  to  be  realized  by  the  exe- 
cution of  the  work,  aa  well  as  all  certificates 
and  warranto  to  be  received,  with  authority 
to  collect  them.  Subsequently,  and  on  No- 
vember 22,  1872,  the  company  assigned  all 
ito  property  to  Van  Norden,  acknowledging 
an  indebtednees  of  $161,962.86  for  mon^s 
advmnoed.  At  the  time  the  oonstitutional 
amendment  went  into  effeet  the  work  was  be- 
ing carried  on  by  Van  Norden  under  the 
above  oootraoto  witii  tbe  ship  canal  oompaoy. 
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The  aasesamente,  both  against  the  dty  and 
individuals,  which  constitute  the  debt  from 
which  the  warrants  are  to  be  paid,  were  all 
in  existence  long  prior  to  this  amendment, 
and  were  reduced  to  judgments  at  sundry 
times  from  1861  to  1873.  It  seems,  however, 
that  the  city  concluded  to  do  this  work  itself, 
and  applied  to  the  legislature  for  authority 
to  purchase  of  Van  Korden  his  drainage 
plant  and  to  undertake  itself  to  do  the  drain- 
age work.  This  authority  was  granted  by 
the  act  of  February  24,  1876,  under  which 
the  contract  was  made  with  Van  Norden  to 
purchase  the  plant,  and  to  pay  therefor  the 
sum  of  $300,000  in  drainage  warrants  ae  a 
oonsideration  for  the  property,  and  also  in 
full  settlement  of  all  claims  for  damages 
which  the  canal  company  or  Van  Norden  had 
against  the  city.  To  provide  for  the  pay- 
ment of  these  warrants  the  city  agreed  that 
the  rights  of  the  holders  of  such  warrants 
should  remain  unimpaired,  and  that  the 
drainage  taxes  should  be  administered  and 
pcud  under  certain  conditions,  and  their  col- 
(144]iection  assigned  to  an  officer  to  be  selected  *by 
Van  Norden, — the  city  agreeing,  as  hereto- 
fore stated,  to  put  no  obstacle  in  the  way  of 
such  collections. 

VVe  think  it  was  the  intention  of  the  con- 
stitutional amendment  to  validate  the  issue 
of  the  drainage  warrants  to  the  transferee  of 
the  contract,  not  only  for  the  work  done,  but 
for  the  property  purchased  by  the  city,  in 
case  it  should  elect  to  do  the  work  itself.  The 
ax^  of  1876  did  not  so  much  authorize  an  in- 
crease of  the  city's  debt  as  a  diversion  of  the 
warrants  to  the  purchase  of  the  drainage 
plant  imtead  of  apayment  to  the  transferee 
for  work  done.  We  think  the  amendment 
should  receive  a  construction  commensurate 
with  the  object  intended  to  be  accomplished, 
namely,  the  drainage  of  the  city,  whether 
such  drainage  were  carried  out  by  Van  Nor- 
den or  by  the  city  itself,  and  that  it  should 
not  be  limited  to  such  warrants  as  were  to 
be  issued  for  the  work.  The  debt  for  the  as- 
sessments had  already  been  incurred  and  put 
in  judgment,  and  the  amendment  was  intend- 
ed to  recognize  the  existence  of  such  debt, 
•ud  to  provide  that  the  warrants  issued  in 
payment  of  the  some  should  not  be  treated 
as  within  the  soope  of  the  amendment.  Be- 
yond this,  however,  these  warrants  were  to  be 
issued,  noi  only  in  payment  of  the  drainage 
plant,  but  in  settlement  of  Van  Norden'a 
claims  against  the  city  for  damages  connect- 
ed with  the  failure  of  the  city  to  carry  out 
its  contract  with  the  canal  company  and 
Van  Norden,  which,  in  view  of  the  fact  that 
the  drainage  plant  had  been  purchased  by 
him  for  $50,000,  may  be  assumed  to  have 
been  the  greater  part  of  the  consideration. 

Indeed,  it  is  open  to  serious  consideration 
whether  the  reservation  of  drainage  warrants 
in  the  constitutional  amendment  of  1874  was 
necessary,  in  view  of  the  fact  that  the  assess- 
ments had  already  been  reduced  to  judgments 
against  the  city  and  the  property  owners, 
and  th«t  the  further  issue  of  drainage  war- 
nutts  was  rather  in  the  nature  of  the  pay- 
meat  of  a  debt  already  incurred  than  the  ere- 
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ation  of  a  new  obligation.  There  can  b«  no 
question  that  the  amendment  was  not  de- 
signed to  impair  the  validity  of  a  debt  al- 
ready legally  incurred,  and  that  if  it  had 
attempted  that,  it  would  have  been  hostile  to 
the  provision  of  the  Federal  Constitution 
against  impairing  the  obligation  of  a  con- 
tract. 

*6.  it  is  scarcely  necessary  to  say  the  fact[14S] 
that  the  city  chose  to  pay  $300,000  in  1876 
for  property  which  Van  Norden  bought  in 
1872  from  the  ship  canal  o(»npany  for  $50,- 
000,  is  not  one  which  can  be  considered  here. 
The  act  of  1876,  authorizing  the  purdiase 
and  the  settlement  of  claims  against  the  city, 
provided  for  the  appointment  of  an  appraiser 
to  estimate  the  value  of  the  rights  and  things 
to  be  purchased  or  settled  for.  This  apprais- 
er was  appointed  and  appraised  the  dredge 
boats  and  machinery  at  $153,750,  being  25 
per  cent  less  than  the  original  cost.  He  an- 
nounced himself  as  unable  to  come  to  a  con- 
clusion with  reference  to  the  damages 
claimed.  It  must  be  borne  in  mind  that  tb« 
consideration  of  $300,000  was  fixed  upon,  not 
only  to  cover  the  value  of  the  property  of  the 
plant,  but  the  exclusive  framdiise  under  the 
act  of  1871,  and  the  claims  for  damages 
against  the  city. 

It  may  be  that  the  city  made  a  bad  bar- 
gain. It  may  be  that  it  paid  far  more  than 
the  fair  value  of  the  property  and  claims 
purchased.  It  may  be  that  the  action  of  the 
common  council  was  dictated  by  improper 
considerations,  though  this  is  rather  hinted 
at  than  asserted;  but  from  the  case  of 
Fletcher  v.  Peck,  0  Cranch,  87,  3  L.  ed.  162, 
to  the  present  time  we  have  uniformly  re- 
fused to  inquire  into  the  motives  of  legis- 
lative bodies.  In  this  case  Mr.  Chief  Justice 
Marshall,  speaking  for  the  court,  observed: 
"That  corruption  should  find  its  way  into  ths 
governments  of  our  infant  republics,  and 
contaminate  the  very  source  of  legislation, 
or  that  impure  motives  should  contribute 
to  the  passage  of  a  law,  or  the  formation  of 
a  legislative  contract,  are  circumstances 
most  deeply  to  be  deplored.  How  far  a  court 
of  justice  would,  in  any  case,  be  competent, 
on  proceedings  instituted  by  the  state  itself, 
to  vacate  a  contract  thus  formed,  and  to  an- 
nul rights  acquired  under  that  contraet,  by 
third  persons  having  no  notice  of  the  im- 
proper means  by  which  it  was  obtained,  is  a 
question  which  the  court  would  approa4di 
witJh  much  eireumspeotion.  It  may  well  be 
doubted  how  far  the  validity  of  a  law  de- 
pends upon  the  motives  of  its  framers,  and 
how  far  the  particular  inducements,  operat- 
ing on  members  of  the  supreme  sov- 
ereign power  of  a  state,  to  the  formation  of 
a  contract  by  that  power,  are  examinable  *iD[l40] 
a  court  of  justice.  ...  If  the  majority 
of  the  legislature  be  corrupted,  it  may  well 
be  doubt«l  whether  it  be  within  the  province 
of  the  judiciary  to  control  their  conduct;  and 
if  less  than  a  majority  act  from  impure  mo- 
tives, the  principle  by  which  judicial  inter- 
ference would  be  regulated  is  not  clearly 
discerned."  See  also  Em  parte  MoCardle,  7 
Wall.  606,  614,  19  L.  ed.  264,  266;  DoyU  t. 
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Continental  Ins.  Co.  94  U.  S.  63S,  24  L.  ed. 
148;  Soon  Bing  v.  Crowley,  113  U.  S.  703,  28 
Lu  ed.  1145,  5  Sup.  Ct.  Rm>.  730;  United 
States  V.  Old  Settlers,  148  U.  S.  427,  466, 
37  L.  ed.  509,  523,  13  Sup.  Ot.  Bep.  650; 
United  States  t.  Des  Moines  Nav.  d  R.  Co. 
142  U.  S.  510,  643.  36  L.  ed.  1099,  1108,  18 
Sup.  Ct.  Rep.  308.  Thi«  is  also  the  law  in 
Louisiana.  Villavcuo  y.  Barthet,  39  La. 
Ann.  247,  258,  1  So.  599. 

7.  The  objection  that  the  decree  finds  the 
city  a  debtor  to  the  complainant  in  the 
acDOunt  of  the  warrants  is  more  apparent 
than  real,  since  it  also  declares  that  he  is 
entitled  to  be  paid  out  of  the  drainage  as- 
sessments, refers  it  to  a  master  to  state  an 
account  of  such  assessments,  and  provides 
for  an  absolute  decree  against  the  city  only 
if  the  fund  established  by  the  accounting 
shall  be  sufficient,  and  for  a  pro  rata  decree 
if  such  fund  be  not  sufficient,  to  pay  all  the 
warrant  holders  in  full. 

There  was  no  error  in  allowing  interest  ex- 
cept as  to  amount.  The  act  of  1876,  author- 
izing the  city  to  purchase  the  drainage 
plant,  declared  that  the  consideration  should 
be  paid  in  drainage  warrants,  issued  in  the 
same  form  and  manner  as  those  theretofore 
issued  under  the  act  of  1871  for  work  done. 
This  act  of  1871  provided  that  if  there 
should  not  be  sufficient  funds  to  cash  the 
warrants  when  issued,  the  administrator  of 
finance  was  required  to  indorse  upon  them 
the  date  of  presentation,  after  which  such 
warrants  should  bear  interest  at  the  rate  of 
8  per  cent  until  paid.  The  warrants  also 
made  this  provision  upon  their  face.  But 
there  was  no  presentation  for  payment  as 
the  statute  and  warrants  required,  and  there 
was  no  waiver  of  such  presentation.  In 
1876,  it  is  true,  the  city  abandoned  the  work, 
but  the  whole  of  complainant's  case  rests 
upon  the  theory  that  there  was  no  repudia- 
tion of  the  trust,  or  of  the  obligation  to  do 
whatever  was  possible  in  the  collection  of 
the  assessments.  If,  then,  the  trust  contin- 
ued so  as  to  charge  the  city  as  trustee,  the 
ll47]obligation  of  the  complainant  to  take  'such 
measures  as  were  necessary  to  charge  the  city 
with  interest  also  continued.  But  the  lia- 
bility of  the  city  to  pay  interest  was  condi- 
tioned upon  the  presentation  of  the  warrants 
and  the  indorsement  upon  them  of  the  date 
of  such  presentation.  While  refusal  to  in- 
dorse the  date,  upon  a  proper  presentation  of 
the  warrants,  would  not  prevent  the  collec- 
tion of  interest,  there  must  have  been  a  pres- 
entation, or  something  equivalent  thereto, 
before  interest  would  begin  to  run.  If  the 
city  had  wholly  denied  the  right  of  complain- 
ant, or  distinctly  refused  to  perform  its  ob- 
ligation, or  had  wholly  disabled  itself  from 
complying  with  its  contract,  a  different 
question  might  have  arisen,  but  the  mere 
abandonment  of  the  work  was  not  sufficient 
to  obviate  the  necessity  of  a  demand.  Be- 
rard  v.  Boagni,  30  La.  Ann.  1125. 

But  the  commencement  of  suit  was  a  suffi- 
cient demand  to  charge  the  defendant  the  in- 
terest from  that  day  (Fuller  y.  Hubhard,  6 
Cow.  13,  22.  16  Am.  Dee.  423),  at  the  rate 
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specified  in  the  contract.  li  is  true,  tiht 
cases  of  Brewster  v.  Wakefield,  22  How.  118, 
16  L.  ed.  301 ;  Bumhisel  v.  Firman,  22  Wall. 
170,  22  L.  ed.  766;  and  Holden  v.  Savinos 
Trust  Co.  100  U.  S.  72,  25  L.  ed.  567.— hold 
that,  where  there  is  a  promise  to  pay  upon 
a  certain  day  with  interest  at  an  exorbitant 
rate,  the  creditor  is  only  entitled  to  interest 
after  that  time  bjr  operation  of  law,  and  not 
by  any  provision  in  the  contract;  although  if 
the  local  law  be  different,  this  court  will  fol- 
low it.  Cromwell  v.  Sac  County,  96  U.  8. 
51,  01,  24  L.  ed.  681,  687;  Ohio  v.  Frank,  103 
U.  S.  697,  26  L.  ed.  531.  These  very  cases, 
however,  recognize  the  principle  that,  if  the 
parties  themselves  have  fixed  a  rate  to  be 
paid  up  to  the  time  of  payment,  that  rate 
will  be  respected.  In  this  case  both  the  stat- 
ute and  the  warrants  provided  that  such  war- 
rants shall  bear  interest  at  the  rate  of  8  per 
cent  "until  paid,"  and  we  are  therefore  of 
opinion  that  complainant  is  entitled  to  that 
rate  from  November  26,  1894,  the  date  of 
filing  the  bill  and  issuing  the  subpoena. 

Wliile  this  opinion  does  not  cover  all  th« 
assignments  of  error,  it  disposes  of  all  ques- 
tions raised  by  counsel  in  their  briefs, 
and  our  conclusion  is  that  the  decree  of  the 
Court  of  Appeals  be  modified  in  respect  of  the 
date  from  which  interest  is  to  *be  calculated,{  148' 
and  as  so  modified  affirmed,  with  costs  of  this 
court  equally  divided,  and  that  the  case  be 
remanded  to  the  Circuit  Court  for  the  East- 
em  District  of  Louisiana,  with  a  direction  to 
comply  with  the  decree  of  the  Court  of  Ap- 
peals as  modified. 

So  ordered. 

Mr.  Justice  WUte  and  Mr.  Justice 
Peckham  did  not  sit  in  this  case,  and  took 
no  part  in  its  decision. 


WILLIAM  A.  BRADY,  Plff.  in  Err., 

V. 

JOSEPH  F.  DALY  and  Richard  Dorney,  Ex- 
ecutors, and  Mary  Daly,  Executrix,  of 
Augustin  Daly,  Deceased. 

(See  8.  C.  Beporter's  ed.  14S-161.) 

Damages  for  violation  of  copyright  act — 
no*  penalty  or  forfeiture — conclusiveness 
of  decree  in  equity. 

1.  An  action  at  law  to  recover  damages  tor 
Infringement  of  copyright  under  U.  3.  Rev. 
Stat.  I  4966,  is  not  one  to  recover  either  a 
penalty  or  a  forfeiture,  so  as  to  make  the  Ju- 
risdiction of  a  district  court  of  the  United 
States  excInsiTe,  but  is  witbin  the  provision 
ot  U.  S.  Rev.  Stat.  {  629,  subd.  0,  giving  to 
the  circuit  courts  Jurisdiction  o(  suits  at  law 
or  In  equity  arising  under  the  patent  or  copy- 
right laws.  I 

2.  A  decree  establishing  the  validity  ot  a 
copyright,  and   determining  that   a   railroad 


NOTB. — That  a  riyht  gueation  of  fact  put  (» 
itiue  and  determined  <n  a  suit  cannot  be  dis- 
puted in  a  subseQuent  suit  between  the  same 
parties  or  their  privies,  although  the  second 
suit  is  for  a  different  cause  of  action, — see  not* 
to  Southern  P.  R.  Co.  T.  United  States,  42  U  sd. 
U.  S.  865. 
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scene  In  a  play,  apart  from  tbe  dialogue.  Is  a 
dramatic  composition  and  entitled  to  protec- 
tion under  the  copyright  laws,  Is  conclustve 
on  the  parties  In  a  subsequent  action  at  law 
for  damagea  (or  the  Infringement, 
t.  A  suit  for  an  Injunction  against  Infringe- 
ment of  a  copyright.  In  which  an  accounting 
of  profits  Is  asked,  but  in  which  no  evidence 
of  profits  Is  offered,  or  any  decree  or  finding 
made  concerning  thorn,  but  In  which  a  decree 
Is  made  for  an  Injunction  only,  does  not  con- 
stitute such  an  election  of  remedy  as  will  pre- 
clude a  subsequent  action  for  tbe  recovery  of 
damagea  for  tbe  Infringement. 

[No.  62.] 

Argued  October  18,  1899.      Decided  Vovem- 
ber  iO,  1899. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
affirming  a  decision  of  the  Circuit  Court  io 
an  action  at  law  for  damages  for  violation 
of  a  dramatic  copyright.     Affirmed. 

See  same  case  below,  61  U.  8.  App.  621, 
83  Fed.  Rep.  1007,  28  C.  C.  A.  263. 

Statement  by  Mr.  Justice  Feelchami 

This  woB  an  action  ajt  law  brought  by 
Augustin  Daly,  and  prosecuted  since  his 
[149]death  by  the  executors  of  bis  will,  for  *the 
violation  of  a  dramatic  copyright.  In  1867 
Daly  was  tlie  owner  of  a  dramatic  composi- 
tion entitled  "Under  the  GSeslight,"  and  in 
that  year  he  took  oirt  a  copyright  therefor  in 
the  United  States. 

The  play  was  produced  by  Daly  and  his  li- 
censees, and  became  quite  popular,  and  he 
derived  considerable  profit  from  its  produc- 
tion by  himself  and  from  the  royalties  he  re- 
ceived. The  chief  value  of  the  [tlay  and  its 
popularity  depended  upon  an  incident  in  the 
third  scene  of  the  fourth  act,  commonly  de- 
scribed as  the  railroad  scene,  where  one  of 
the  characters  is  laid  helpless  upon  a  rail- 
rosMl  track  upon  which  a  railroad  train  is 
momentarily  expected  that  will  run  him 
down  and  kill  him,  and  just  at  the  last  mo- 
ment another  of  the  characters  contrives  to 
reach  the  intended  victim  and  drag  him  from 
the  track  as  the  train  rushes  in  and  passes 
over  the  spot. 

After  the  play  was  produced,  Dion  Bouc- 
icault  prepared  a  play  called  "After  Dark," 
in  whi^  he  introduced  a  railroad  scene  dif- 
fering but  slightly  and  only  colorably  from 
that  which  appeared  in  "Under  the  Gas- 
light" The  plaintiff  in  error,  defendant  be- 
low, without  the  consent  of  Daly,  produced 
and  procured  to  be  publicly  performed  on 
the  stage  in  divers  cities  the  play  "After 
Dark,"  including  the  railway  scene. 

On  the  20th  of  May,  1889,  Daly  brought 
a  suit  in  equity  a^inst  the  plaintiff  in  er- 
ror her«n,  in  the  circuit  court  of  tbe  United 
States  for  the  southern  district  of  New 
York,  in  which  he  prayed  that  the  defendant 
might  be  perpetually  enjoined  from  the  fur- 
ther performance  of  the  play  "After  Dark," 
upon  the  ground  that  the  performance  wa^ 
an  infringement  of  tlie  copyright  of  his  play 
"Under  the  Gaslight,"  and  he  asked  -for  an 
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iccounling  for  all  money  and  profits  received 
by  tbe  defendant  in  that  suit  by  reason  of 
the  performance  of  the  play  "After  Dark" 
and  of  the  railroad  scene  therein. 

The  complainant  moved  for  a  preliminary 
injunction,  which  was  denied  upon  the 
ground  that  there  was  a  material  variance 
between  the  roistered  title  and  the  pub- 
lished tiUe  of  "Under  the  Gaslight,"  and 
that  therefore  the  complainant  had  not  a 
valid  copyright.  Daly  v.  Brady,  39  Fed. 
Rep.  265.  After  the  taking  of  proofs  on  the 
issues  joined  by  the  defendant's  'answer,  the[l50] 
circuit  court,  following  the  decision  of  the 
court  upon  the  motion  for  an  injunction,  dis- 
missed the  bill  with  costs.  Daly  v.  Webaler, 
47  Fed.  Rep.  903.  An  appeal  was  taken  by 
Daly  from  this  decree  to  the  circuit  court 
of  appeals,  where  it  was  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
the  usual  decree  for  an  accounting  and  a 
perpetual  injunction,  the  circuit  court  of  ap- 
peals holding  that  the  plaintifi's  copyright 
was  valid,  and  the  railroad  scene  in  his  pTav 
was  itself  a  dramatic  composition  and  pro- 
tected by  the  plaintiff's  copyright,  which 
had  been  infringed  by  the  defeodant  in  the 
production  of  the  play  "After  Dark"  with 
the  railrocui  scene  therein.  Daly  v.  Wely- 
Iter,  1  U.  8.  App.  673,  66  Fed.  Rep.  483,  4 
C.  C.  A.  10.  The  only  charge  of  infringe- 
ment consisted  in  the  production  of  Uiat 
scene. 

Pursuant  to  the  mandate  of  the  circuit 
court  of  appeals,  a  decree  for  a  perpetual  in- 
junction was  entered  by  the  circuH  court 
November  5,  1802,  and  it  was  referred  to  a 
master  to  take  proof  of  the  number  of  unau- 
thorized performances  of  the  play  "After 
Dark,"  with  tiie  railroad  scene,  which  had 
been  ^ven  by  the  defendant  l%e  court  did 
not  direct  the  master,  either  in  the  decree  or 
in  the  order  of  reference,  to  ascertain  any- 
thing in  regard  to  profits;  no  evidence  was 
offered  before  him  upon  that  subject,  and  no 
finding  was  made  thereon.  A  final  decree  in 
the  case,  accepting  the  master's  report  and 
making  his  findings  the  findings  of  the  court, 
was  entered  on  April  1,  1893,  but  no  decree 
for  profits  was  adced  or  rendered. 

Another  appeal  was  taken  to  the  circuit 
court  of  appMls,  and  the  decree  affirmed, 
with  costs,  June  7,  1893.  11  U.  S.  App.  791, 
8  C.  0.  A.  681. 

The  mandate  of  tiie  circuit  court  of  ap- 
peals on  this  second  appeal  was  filed  in  toe 
circuit  court  June  14,  1893,  and  a  decree  ia 
conformity  therewith  duly  entered.  The  de- 
fendant attempted  to  obtain  a  review  of  the 
judgment  agamat  him  by  appealing  to  thia 
court,  but  his  appeal  was  dismiss^  for  the 
reasons  stated  in  Webster  v.  Daly,  163  U.  S. 
166.  41  L.  ed.  Ill,  16  Sup.  Ct  Rep.  961. 

liie  present  action  was  commenced  July 
14,  1893,  1^  Daly  against  Brad^,  the  plain- 
tiff in  error  herein,  in  the  United  *State8[tSl] 
circuit  court  for  the  southern  district  of  New 
York,  to  recover  damages  for  the  violation 
of  his  copyright,  placing  their  amount  at 
$13,700.  The  complaint  contained  two 
counts,  the  first  making  no  reference  to  t 
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4M6  of  the  Revised  Statutes,  while  the  sec- 
ond alleged  that  the  defendant  had  infringed 
bis  copyright  in  violation  of  the  provisiMis 
of  that  section,  and  that  "by  virtue  of  the 
provisions  of  said  act  of  Congress  (the  copy- 
right act)  and  of  said  S  4966  of  the  Revised 
Statutes  of  the  United  States  the  defendant 
t}»ai  and  there  became  liable  to  pay  to  said 
plaintiff  the  sum  of  $13,700,  lawful  money 
of  the  United  States,  as  damages." 

I'he  answer  of  the  defendant  denied  the  in- 
fringement and  set  up  various  defenses  which 
are  noticed  in  the  fcdlowing  opinion.  A 
jury  trial  was  waived,  and  the  court  found 
the  facts  as  above  stated,  and  held  that  the 
copyright  obtained  by  Daly  was  good  and 
valid  ^od  covered  and  protected  the  railway 
scene  already  described;  that  the  acts  of  the 
defendant  were  in  disregard  of  the  copyright 
and  of  plaintiff's  exclusive  rights  therein. 

It  was  also  found  by  the  court  that  the  evi- 
dence did  not  authorize  an  increase  of  the 
damages  above  the  minimum  amount  provid- 
ed for  by  S  4966  of  the  Revised  Statutes,  and 
that  it  hctd  no  power  to  establish  a  rule  of 
damages  below  the  minimum  amount  pro- 
vided for  therein,  and  that  such  section 
■hoold  be  construed  as  penal  rather  than 
reoiedial  in  its  character.  The  only  testi- 
mony in  this  action  on  the  hearing  before  the 
Ttmi^ttr  as  to  the  number  of  repreeentations 
which  the  defendant  Brady  had  given  that 
were  infringements  of  the  plaintiff's  copy- 
right, and  upon  which  a  judgment  for  dama- 
ges could  be  based,  was  the  evidence  of  the 
defendant  in  the  equity  suit  above  men- 
tioned, and  introduceid  before  the  master  in 
this  action,  and  sudi  evidence  the  court  de- 
cided was  inadmissible  for  that  purpose,  up- 
<m  the  ground  tlui4:  evidence  obtained  from  a 
party  by  means  of  judicial  proceedings  could 
not  be  used  against  him  for  the  enforcement 
of  a  penalty;  and  because  of  the  absence  of 
all  legal  evidence  as  to  the  number  of  repre- 
seKtations  the  defendant  was  entitled  to 
judgment,  refusing  any  recovery  for  damages. 
158]  'Subsequently,  upon  application  to  the 
court,  the  cause  was  opened,  and  testimony, 
entirely  independent  of  that  of  the  defendant 
in  the  plaintiff's  examination  of  him  in  the 
accounting  before  the  master  in  the  equity 
suit,  was  presented  as  to  the  number  of  times 
the  play  of  "After  Dark"  had  been  produced 
by  the  defendant,  with  the  railroad  scene  in 
it,  and  upon  that  evidence  a  finding  was 
made  that  the  plaintiff  was  entitled  to  judg- 
ment against  the  defendant  of  $S0  for  each 
performance  falling  within  the  period  of  two 
years  prior  to  the  commencement  of  the  ac- 
tion; Uiat  is  to  say,  for  126  performances,  or 
the  sum  of  $6,300  with  costs.  The  court  re- 
atricted  the  plaintiff's  right  to  damages  to 
two  years,  because  it  held  that  the  action 
waa  brought  to  recover  a  penalty,  and  that 
the  two  years'  afeatute  of  limitations  applied. 
The  defendant  brought  the  case  by  writ  of  er- 
ror before  the  circuit  court  of  appeals  for  the 
leoond  circuit,  where  the  judgment  waa  af- 
firmed (Urady  T.  Dal]/,  61  U.  S.  App.  621,  83 
Fed.  Rep.  1007, 28  C.  0.  A.  268),  and  he  then 
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sued  out  a  writ  of  error  from  this  court,  and 
the  case  is  now  here  for  review. 

Hr.  David  Gerber  argued  the  cause  and, 
with  Mr.  A.  J.  Dittenhoefer,  filed  a  brief  tot 
plaintiff  in  error. 

Mr.  Stephen  H.  Olln  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  suflBciently  i^>pear 
in  the  opinion. 

*Mr.  Justice  FeoUuum,  after  stating  the[15S] 
facts,  delivered  the  opinion  of  the  court: 

The  first  objection  made  by  the  plaintiff 
in  error  to  the  judgment  in  this  case  is  that 
the  circuit  court  had  no  jurisdiction  of  the 
action  because  it  was  brought  to  recover  a 
penalty  or  forfeiture  under  §  4966  of  the 
Revised  Statutes,  and  it  was  contended  that 
the  district  courts  of  the  United  States  have 
by  law  exclusive  jurisdiction  over  that  class 
of  actions. 

Whether  the  district  courts  still  have  ex- 
clusive jurisdiction  over  an  aotion  to  recover 
for  a  forfeiture  or  a  penalty  arising  from  a 
violation  of  the  copyright  act,  it  is  not  neces- 
sary to 'here  determine,  because  we  thinlc  that[15S] 
g  4966  of  the  Revised  Statutes,  upon  which 
this  suit  is  founded,  is  not  a  penal  statute, 
and  therefore  the  action  in  this  case  is  not 
one  to  recover  either  a  penalty  or  a  forfei- 
ture, and  the  circuit  court  bad  jurisdiction 
of  the  action  by  virtue  of  §  629  of  the  Revised 
Statutes,  subdivision  9,  which  grants  juris- 
diction to  the  circuit  courts  "of  all  suits  at 
law  or  in  equity  arising  under  the  patent  or 
copyright  laws  of  the  United  States."  Sec- 
tion 4966  of  the  Revised  Statutes  reads  as 
follows : 

"Any  person  publicly  performing  or  rep- 
resenting any  dramatic  composition  for 
which  a  copyright  has  been  obtained,  with- 
out the  consent  of  the  proprietor  thereof,  or 
his  heirs  or  assigns,  shall  be  liable  for  dam- 
ages therefor,  such  damages  in  all  cases  to 
be  assessed  at  such  sum,  not  less  than  one 
hundred  dollars  for  the  first,  and  fifty  dol- 
lars for  every  subsequent  performance,  as  to 
the  court  shall  appear  to  be  just." 

The  act  of  1856  (11  Stat,  at  L.  138,  chap. 
169)  was  the  first  Federal  statute  which 
conferred  upon  the  author  or  proprietor  of 
any  dramatic  composition  designed  or  suited 
for  public  representation,  "along  with  the 
sole  right  to  print  and  publish  the  said  com- 
position, the  sole  right  also  to  act,  perform, 
or  represent  the  same,  or  cause  it  to  be  acted, 
performed,  or  represented,  on  any  stage  or 
public  place  during  the  whole  period  for 
which  the  copyright  is  obtained."  The  same 
act  further  provided  that  any  "manager, 
actor,  or  other  person  acting,  performing,  or 
representing  the  said  composition,  without 
or  against  the  consent  of  the  said  author  or 
proprietor,  his  heirs  or  assigns,  shall  be  li- 
able for  damages  to  be  sued  for  and  recovered 
by  action  on  the  case  or  other  equivalent 
remedy,  with  costs  of  suit  in  any  court  of 
the  United  States,  such  damages  in  all  cases 
to  be  rated  and  assessed  at  such  sum  not  less 
than  one  hundred  dollars  for  the  first,  and 
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fifty  dollars  for  every  subsequent  perform- 
ance, as  to  the  court  having  cognizance  there- 
of shall  appear  to  be  just." 

Section  101  of  chapter  230  of  the  Statutes 
of  1870  (16  Stat,  at  L.  198,  214)  re-enacted 
[IS41the  provision  of  the  act  of  1856, 'giving dam- 
ages to  the  proprietor  of  any  dramatic  com- 
position against  any  person  wrongfully  rep- 
resenting the  same.  Then  came  the  revision 
of  the  statutes,  and  8  4966  embodies  the  pro- 
visions contained  in  the  above-mentioned 
acts  of  1856  and  1870,  in  regard  to  the  re- 
covery of  damages. 

These  statutes,  it  will  be  perceived,  all  use 
the  word  "damages"  when  referring  to  the 
wrongful  production  of  a  dramatic  composi- 
tion. No  word  of  forfeiture  or  penalty  is 
to  be  found  in  them  on  that  subject.  It  is 
evident  that  in  many  cases  it  would  be  quite 
difficult  to  prove  the  exact  amount  of  dam- 
ages which  the  proprietor  of  a  copyrighted 
dramatic  composition  suffered  by  reason  of 
its  unlawful  production  by  another,  and  yet 
it  is  also  evident  that  the  statute  seeks  to 
provide  a  remedy  for  such  a  wrong,  and  to 
grant  to  the  proprietor  the  right  to  recover 
the  damagee  which  he  has  sustained  fehere- 
frouu 

Tbe  idea  of  the  punishment  of  the  wrong- 
doer is  not  so  much  suggested  by  the  lan- 
guage need  in  the  ertotate  as  is  a  desire  to 
provide  for  the  recovery  by  the  proprietor  of 
full  compensation  from  the  wrongdoer  for 
the  damages  such  proprietor  has  sustained 
from  the  wrongful  act  of  the  latter.  In  the 
face  of  the  difficulty  of  determining  the 
amount  of  such  damage  in  all  oases,  the  stat- 
ute provides  a  minimum  sum  for  a  recovery 
in  any  case,  leaving  it  open  for  a  larger  re- 
covery upon  proof  of  greater  damage  in  those 
cases  where  such  proof  can  be  made.  The 
statute  itself  does  not  speak  of  punishment 
or  penalties,  but  refers  entirely  to  damages 
suffered  by  the  wrongful  act.  The  person 
wrongfully  performing  or  representing  a 
dramatic  oompoeition  is,  in  the  words  of  the 
statute,  "liable  for  damages  therefor."  This 
means  all  the  damages  that  are  the  direct 
result  of  his  wrongfiU  act.  The  further  pro- 
vision in  the  statute,  that  those  damages 
shall  be  at  least  a  certain  sum  named  in  the 
statute  itself,  does  not  change  the  character 
of  the  statute  and  render  it  a  penal  instead 
of  a  remedial  one.  The  whole  recovery  is 
given  to  the  proprietor,  and  the  statute  does 
not  provide  for  a  recovery  by  any  other  per- 
son in  MM  the  proprietor  himself  neglecte  to 
[XSS]sue.  It  has  nothing  in  the  nature  of  a  qui 
tarn  action  aixMt  it,  and  we  think  it  provides 
for  the  recovery  of  neither  a  penalty  nor  a 
forfeiture. 

If,  upon  the  trial  of  such  an  action,  the 
court  should  find  from  the  evidence  that  the 
plaintiff  had,  in  fact,  sustained  a  greater 
amount  than  the  minimum  sum  of  damages 
provided  in  the  stetute,  and  should  direct 
judgment  in  his  favor  for  the  sum  so  proved, 
would  that  judgment  be  for  a  penalty?  On 
the  contrary,  it  would  be  for  the  actual 
amount  of  damages  which  the  evidence 
showed  had  been  susteined  by  the  plaintiff, 
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and  his  recovery  of  that  sum  would  be  the  i» 
covery  provided  by  the  law  for  the  wrong 
which  he  had  suffered.  When  the  evideno* 
does  not  warrant  a  greater  than  the  mini- 
mum recovery,  the  amount  named  in  the  stat- 
ute still  constitutes  the  remedy  provided  by 
the  law,  which  plaintiff  can  pursue. 

In  BMntington  v.  AttriU,  146  U.  S.  657,  36 
L.  ed.  1123,  13  Sup.  Ct.  Rep.  224,  there  is  a 
very  full  discussion  of  the  meaning  ot  the 
word  "penal"  when  used  in  reference  to  the 
maxim  of  international  law  that  "the 
courte  of  no  country  execute  the  penal  laws 
of  another."  In  the  course  of  the  opinion  in 
that  case  it  was  stated  by  Mr.  Justice  Gray, 
speaking  generally  as  to  what  constituted  a 
penal  stetute,  as  follows: 

"The  action  of  an  owner  of  property 
against  the  hundred  to  recover  damacee 
caused  by  a  mob  was  said  by  Justices  WilTee 
and  Buller  to  be  'penal  against  the  hundred, 
but  certainly  remedial  as  to  the  sufferer,' 
Byde  v.  Cogan,  2  Dougl.  699,  705,  706.  A 
statute  giving  the  right  to  recover  bock  moii> 
ey  lost  at  gaming,  and,  if  the  loser  does  not 
sue  within  a  certain  time,  authorizing  a  qui 
tarn  action  to  be  brought  by  any  other  person 
for  threefold  the  amount,  has  been  held  to  be 
remedial  as  to  the  loser,  though  penal  as  re- 
gards the  suit  by  a  common  informer. 
Bones  v.  Booth,  2  W.  Bl.  1226;  Brandon  r. 
Pate,  2  H.  Bl.  308;  Orace  v.  WElroy,  1  Al- 
len, 668;  Read  t.  BUuxurt,  129  Maes.  407, 
410;  Cole  V.  Groves,  134  Mass.  471.  As  said 
by  Mr.  Justice  Ashhurst  in  the  King's  bench, 
and  repeated  by  Mr.  Justice  Wilde  in  the 
supreme  judicial  court  of  Massachusette, 
'it  has  been  held,  in  many  instances,  that 
where  a  statute  gives  accumulative  dam- 
ages to  the  party  grieved,  it  is  not  a  penal 
aotion.'  Woodgate  ▼.  'Knatonbull,  2  T.  K.[1S6] 
148,  164;  Bead  t.  CheUntford,  16  Pick.  128, 
132.  Thus,  a  stetute  giving  to  a  tenant 
ousted  withoat  notice  double'  the  yearly 
value  of  the  premises  against  the  landlord, 
has  been  held  to  be  'not  like  a  penal  law 
where  a  punishment  is  imposed  for  a  orime,' 
but  'rather  as  a  remedial  than  a  penal  law,' 
because  'the  act,  indeed,  does  give  a  penalty, 
but  it  is  to  the  party  grieved.'  take  ▼. 
Smith,  1  Bos.  &  P.  K.  R.  174,  179,  180,  181 ; 
Wilkinson  r.  CoUey,  6  Burr.  2604,  2698.  Ho 
in  an  action  given  by  stetute  to  a  traveler 
injured  through  a  defect  in  a  hijfhway,  for 
double  damages  against  the  town,  it  was  held 
unnecessary  to  aver  that  the  facts  consti- 
tuted an  offense,  or  to  conclude  against  the 
form  of  the  stetute,  because,  a«  Chief  Jus- 
tice Shaw  said:  'The  action  is  purely  reme- 
dial, and  has  none  of  the  characteristics  of  a 
penal  prosecution.  All  damages  for  neglect 
or  breach  of  duty  operate  to  a  certain  extent 
as  punishmeot;  but  the  distinction  is  that 
it  is  prosecuted  for  the  purpose  of  punish- 
ment, and  to  deter  others  from  offending  in 
like  manner.  Here  the  plaintiff  sete  out  the 
liability  of  the  town  to  repair,  and  an  in- 
jury to  himself  from  a  failure  to  perform 
that  duty.  The  law  gives  him  enhanced 
damages;  but  still  they  are  recoverable  to 
his  own  use,  and  in  form  omI  subetence  the 
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suit  calls  for  indemnity.'  Reed  v.  North- 
field,  13  Pick.  94,  100,   23   Am.   Dec   662." 

Where  the  statute  provides  in  terms,  as 
tlie  one  before  us  does,  for  a  recovery  of  dam- 
ages for  an  act  which  violates  the  rights  of 
the  plaintiff  and  gives  the  right  of  action 
solely  to  him,  the  fact  that  it  also  provides 
thai  such  damages  shall  not  be  less  than  a 
curtain  sum,  and  may  be  more,  if  proved, 
does  not,  as  we  think,  transform  it  into  a 
p«ncd  statute. 

So,  a  statute  which  mokes  a  person  liable 
for  his  wrongful  neglect  or  default  by  which 
the  death  of  another  person  is  caused,  and 
which  gives  a  right  of  action  to  the  adminis- 
trator for  the  benerfit  of  the  widow  and  next 
of  kin,  to  recover  damages  for  the  pecuniary 
injaries  resulting  from  his  death,  thus  alter- 
ins  the  common  law  and  imposing  a  nenr  lia> 
bilily,  has  been  held  by  this  court  not  to  be 
penal,  cuid  to  be  enforceable  in  a  state  other 
than  tihe  state  in  which  the  statute  was 
I57]*pa8sed,  and  in  which  the  wrongful  act  and 
death  occurred.  Dennick  v.  Central  R.  Oo. 
103  U.  S.  11,  26  L.  ed.  439;  Temia  d  P.  R.  Oo. 
T.  Cox,  145  U.  a  093,  36  L.  ed.  829,  12  Sap. 
Ot  Rep.  906;  Bteioart  v.  Baltimore  <£  O.  R. 
Oo.  168  U.  S.  45,  42  L.  ed.  637,  18  Sup.  Ct 
Rep.  106. 

Although  punishment,  in  a  certain  and 
Tery  limited  sense,  may  be  the  result  of  the 
statute  before  us  so  far  as  the  wrongdoer  is 
concerned,  yet  we  think  it  clear  such  is  not 
its  chief  purpose,  which  is  the  award  of 
daimages  to  Uie  party  who  had  sustained 
tbem,  and  the  minimum  amount  appears  to 
OS  to  have  been  fixed  because  of  ibe  uberent 
difficulty  of  always  proving  by  satisfactory 
evidence  what  the  amount  is  which  has  been 
actually  sustained. 

The  English  statute  of  3  &  4  Wm.  IV. 
chap.  15,  entitled,  "An  Act  to  Amend  the 
Laws  Relating  to  Dramatic  Literary  Prop- 
erty," by  its  2d  section  provides  that  a  per- 
son who  wrongfully  produces  and  represents 
a  dramatic  composition  "shall  be  liable  for 
each  and  every  such  representation  to  the 
payment  of  an  amount  not  less  than  forty 
shillings,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representa- 
tion, or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  be  the 
greater  damages,  to  the  author  or  other  pro- 
prietor of  such  production  so  represented." 

In  Chatterton  t.  Cove,  L.  R.  3  App.  Cas. 
483,  492,  the  court  in  speaking  of  this  pro- 
yieion  for  damages  said  thet  the  same  "was 
no  doubt  fixed,  because  of  the  difficulty  of 
proving  with  definitenees  what  amount  of 
actual  damage  had  been  sustained  by  per- 
haps a  single  performance  at  a  provincial 
theater  of  a  work  belonging  to  a  plaintiff, 
while  at  the  same  time  his  work  might  be 
seriously  depreciated  if  he  did  not  esteblish 
bis  right  as  against  all  those  who  infringed 
upon  it"  This  does  not  look  as  if  that 
sfaitute  were  regarded  by  the  English  courts 
as  one  of  a  penal  nature,  but,  on  the  con- 
trary, as  one  of  a  remedial  kind  providing 
for  the  recovery  of  the  damages  sustained  by 
the  plaintiff,  and  providing  for  the  recovery 
«4  a  minimum  sum  for  the  reason,  as  stated 
ITS  V.  S. 


by  the  court,  of  the  difficulty  of  proving  with 
definitenees  in  all  cases  the  amount  of  dam- 
ages which  plaintiff  really  had  suffered. 

'The  court  below  was,  as  is  stated  in  the[158] 
opinion,  somewhat  influenced  in  its  decision 
of  this  question  by  the  belief  that'if  this 
were  not  a  penal  stiatute  there  was  no  Feder- 
al statute  of  limitations  applicable  to  it, 
and  said  that  it  could  hardly  be  supposed 
that  it  was  the  intent  of  Congress  to  permit 
such  a  statutory  rate  of  damages  to  run 
without  Federal  statutory  limitation.  If 
there  were  no  such  Federal  statute,  then  the 
state  statute  would  apply.  Although  not 
an  action  to  recover  a  statutory  penalty  or 
forfeiture,  still,  in  the  absence  of  any  Fed- 
eral statute  of  limitations,  it  would  be  lim- 
ited by  the  limitation  existing  for  the  class 
of  actions  to  which  it  belongs,  in  the  state 
where  the  action  was  brought.  Campbell 
V.  Haverhill,  155  U.  S.  610,  614,  39  L.  ed. 
280,  281,  15  Sup.  Ct.  Rep.  217. 

We  think  the  plaintiff  in  error  fails  to 
sustain  his  first  objection  to  the  judgment 
herein. 

Another  objection  made  is  that  §  4966  ren- 
ders defendant  liable  only  when  substantial- 
ly the  whole  of  a  copyrighted  play  is  pro- 
duced, and  not  when  merely  a  single  incident 
in  one  of  the  acts  is  represented. 

In  the  equity  suit  between  these  parties, 
already  referred  to,  the  complainant  therein 
alleged  that  he  had  a  copyright  of  the  play 
"Under  the  Gaslight,"  m  which  was  the 
railroad  scene  which  made  up  the  substan- 
tial value  of  the  play  and  the  one  upon  which 
the  profito  of  the  production  of  the  play  de- 
pended, and  that  the  defendant  had  in- 
fringed upon  the  complainant's  copyright  by 
producing  that  same  railroad  scene  in  the  de- 
fendant's play  of  "After  Dark." 

The  answer  of  the  defendant  put  in  issue 
the  existence  and  validity  of  complainant's 
copyright,  denied  any  infringement  whatev- 
er, and  also  raised  the  question  whether 
there  could  be  any  infringement  where  tha 
only  part  of  plaintiff's  play  that  was  pro- 
ducied  was  the  railroad  scene  as  described. 

Upon  the  trial  of  the  issues  the  complain- 
ant succeeded,  and  obtained  a  decree  which 
established  the  validity  of  his  copyright, 
and  determined  that  the  railroad  scene  in  the 
complainant's  play,  apart  from  the  dialogue 
which  accompanied  the  scene,  was  a  dramat- 
ic composition,  and  entitled  to  protection  un- 
der the  copyright  laws.  Daly  v.  Webster,  1 
U.  S.  App.  573,  56  Fed.  Rep.  483,  4  C.  C.  A. 
10.  *It  determined  also  that  there  could  be[l59] 
an  infringement  of  the  copyright  when  the 
only  part  of  plaintiff's  play  that  was  pro- 
duced was  the  railroad  scene,  and  that  the 
defendant  had  in  that  manner  infringed  the 
copyright  of  the  plaintiff.  An  injunction 
was  decreed  and  a  reference  made  to  the 
master  to  ascertein  the  number  of  times,  ete., 
that  the  infringement  had  occurred. 

In  the  opinion  of  the  court,  the  case  of 
Daly  V.  Palmer,  6  Blatchf.  256,  Fed.  Cae. 
No.  3,552,  where  the  same  question  arose  in 
regard  to  the  same  scene,  was  referred  to 
and  followed.  The  judgment  record  in  the 
equity  suit  was  introduced  in  evidence  in 
8  11» 
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thia  caae,  and  it  waa  oonolusive  upon  the 
matters  which  had  been  in  issue  in  the  suit 
as  between  these  parties,  and  neither  of 
them  can  ever  again  raise  such  questions 
between  themselves.  Southern  P.  R.  Co.  v. 
United  States,  168  U.  S.  1,  42  L.  ed.  365,  18 
Sup.  Ct.  Rep.  18.  We  have,  therefore,  the 
fact  conclusively  established  by  that  record 
that  this  railroad  scene  was  a  dramatic 
composition,  protected  by  the  plaintiff's 
copyright  The  section  (4966)  of  the  Re- 
viseid  Statutes  covers  such  a  case.  Any 
person  publicly  performing  or  representing 
any  dramatic  composition  protected  by 
copyright,  under  the  circumstances  named 
in  that  section,  is  liable  for  the  damages  sus- 
tained by  the  proprietor,  and  as  the  fact  is 
conclusively  established  between  these  par- 
ties that  the  railroad  scene  is  a  dramatic 
composition,  and  that  it  is  protected  by  copy- 
right, the  statute  covers  such  a  case,  and 
makes  the  plaintiff  in  error  liable  for  the 
production  of  that  scene. 

The  question,  as  an  original  one,  of  how 
far  a  copyright  of  a  play  protects  any  par- 
ticular scene  therein  from  being  publicly 
produced  or  represented  by  another,  aside 
from  the  dialogue  contained  in  the  play,  is 
not  before  us,  because  the  judgment  in  the 
equity  suit  between  these  same  parties  es- 
tablishes the  fact  of  the  copyright,  and  also 
that  the  railroad  scene  is  a  dramatic  com- 
position protected  by  that  copyright. 

The  plaintiff  in  error  also  contends  that 
the  trial  court  erred  In  admitting  in  evidence 
the  record  in  the  equity  suit  as  proof  of  the 
material  allegations  of  the  complaint. 

It  does  not  appear  herein  that  the  record 
in  the  equity  suit  was  admitted  for  the  pur- 
[160]pose  stated.  The  record  was  admissible  'for 
the  purpose  of  showing  the  validity  of  the 
copyright,  and  Chat  the  railroad  scene  was  a 
dramatic  composition  protected  by  it.  The 
bill  of  exceptions  herein  shows  .that  the 
record  was  not  used  for  the  purpose  of  prov- 
ing the  number  of  times  the  play  of  "After 
Dark"  had  been  represented  containing  the 
railroad  scene,  nor  in  any  way  to  show  the 
amount  of  damages  which  the  plaintiff  bad 
sustained  by  reason  of  the  defendant's  in- 
fringement of  his  copyright. 

The  further  objection,  that  the  answer  of 
the  defendant  in  the  equity  suit  was  inad- 
missible for  the  purpose  of  proving  any  ad- 
mission of  the  defendant  therein  which 
might  tend  to  render  him  liable  for  a  penalty 
or  forfeiture,  becomes  immaterial  by  our 
holding  that  the  statute  under  which  this 
action  is  brought  is  remedial  and  not  penal. 
It  appears,  however,  in  this  record  that,  al- 
though the  answer  was  received  as  a  part  of 
the  whole  record  in  the  case  between  these 
parties  in  the  equity  suit,  it  was  not,  nor 
was  any  evidence  giv«u  by  defendant,  used 
upon  the  final  hearing,  in  any  way  whatever, 
for  the  purpose  of  showing  any  admission  on 
his  part,  but,  on  the  contrary,  evidence  out- 
side and  independent  of  any  admission  or 
evidence  of  the  defendant  was  produced,  and 
it  was  with  reference  wholly  to  such  inde- 
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pendent  evidence  that  the  recovery  waa 
granted.  There  was  no  error  in  this  proced- 
ure. 

The  plaintiff  in  error  further  claimed  that 
the  plaintiff  below,  by  first  proceeding  in 
equity  for  an  injunction,  and  incidentally 
for  an  accounting  of  profits,  made  an  elec- 
tion to  recover  profite,  which  effectually 
barred  him  from  a  recovery  of  damages  un- 
der the  statute. 

The  equity  action  was  brought  to  enjoin 
the  defendant  from  performing  the  play  of 
"After  Dark"  with  the  railroi^  scene  in  it, 
taken  from  the  plaintiff's  play  "Under  the 
Gaslight,"  and  the  injunction  was  asked  for 
on  the  ground  that  plaintiff's  injuries  could 
not  be  accurately  ascertained  or  computed, 
and  compensation  for  such  injury  could  not 
be  made  by  damages,  and  as  a  portion  of  the 
relief  complainant  asked  that  the  defendant 
be  decreed  to  render  a  full  and  true  account 
of  all  money  and  profits  received  by  him.  The 
decree  in  that  case,  however,  did  not  direct 
the  master  to  ascertain  anything  in  *regard[161] 
to  profits,  no  evidence  was  offered  upon  that 
subject,  no  finding  was  made  thereon,  and 
upon  the  coming  in  of  the  master's  report  no 
final  judgment  or  decree  for  profits  was  ever 
asked  or  rendered. 

In  view  of  these  facto,  we  think  there  was 
no  election  of  an  inconsistent  remedy  by  the 
plaintiff  in  the  action  which  would  bar  him 
from  the  maintenance  of  thia  action  for  the 
recovery  of  damages  under  the  section  of  the 
RevisM  Stetutes  before  referred  to. 

Conceding  that  he  might  in  the  equity  suit 
have  recovered  profits  if  there  had  been  ao 
accounting  concerning  the  some,  and  that  a 
decree  for  their  recovery  would  be  a  bar  to  a 
proceeding  under  the  stetute,  yet  the  plain- 
tiff was  not  bound  to  take  such  remedy ;  and 
when  in  fact  he  did  not  take  it,  and  there  was 
no  accounting  for  profite  in  the  equity  suit, 
no  decree  made  in  regard  to  them  and  no  re- 
covery had,  we  see  nothing  to  prevent  the 
plaintiff  in  this  action  from  recovering  un- 
der the  stetute  the  damages  which  he  has 
sustained  by  reason  of  the  infringement  of 
his  copyright  by  the  defendant. 

Other  objections  were  taken  by  the  plain- 
tiff in  error  upon  questions  of  evidence  which 
do  not  call  for  special  oonsideration.  They 
were  properly  disposed  of  by  the  court  below. 

Our  ruling  in  this  case,  if  it  had  obtained 
upon  the  trial,  might  have  permitted  a 
larger  recovery  than  the  plaintiff  secured, 
because,  the  statute  upon  which  the  action 
is  founded  not  being  of  a  penal  character, 
the  two  years'  statute  of  limitations  to  which 
the  plaintiff  was  limited  in  his  recovery  does 
not  apply.  But  as  the  plaintiff  did  not  seek 
to  review  the  correctness  of  the  decision  of 
the  trial  court,  and  contented  himself  with 
the  recovery  actually  obtained,  his  execu- 
tors have  now  no  cause  of  complaint  on  that 
account  and  they  assert  none. 

Upon  a  full  review  of  the  case,  we  are  of 
opinion  that  there  was  no  error  committed 
prejudicial  to  the  plaintiff  in  error,  and  the 
judgment  is  therefore  aflirmed. 
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I«S]CHARLES  F.  SIMMS  and  Georce  T.  Bros- 
ius,  Executors  of  the  Will  of  James  T. 
Simms,  Deceased,  Appis., 

V. 

HANNAH  T.  SIMMS,  Appellee. 

(See  S.  C.  Beporter's  ed.  162-172.) 

Appeal  from  decree  fer  divorce  and  alimony 
— amount  in  controversy — remittitur  er- 
roneotuly  ignored. 

1.  A  eontrovers;  as  to  tbe  contlnaance  or  dls- 
aolotlon  of  the  status  or  relation  o(  marriage 
cannot  be  reviewed  by  the  Supreme  Court  of 
the  United  States  on  appeal  from  a  territorial 
court,  as  tbe  matter  Is  not  one  tbe  value  of 
which  can  be  estimated  In  money. 

8.  Questions  of  fact  depending  on  tbe  evidence 
cannot  be  re-examined  by  the  Supreme  Court 
of  the  United  States  on  appeal  from  a  terri- 
torial court. 

S.  A  decree  for  alimony  and  counsel  fees,  al- 
though In  one  sense  an  Incident  to  a  suit  for 
divorce.  If  It  Is  a  distinct  and  severable  final 
Judgment  for  a  sum  of  money  of  a  sufficient 
Jurisdictional  amount,  may  be  appealed  from 
the  supreme  court  of  a  territory  to  tbe  Su- 
preme Court  Of  the  United  States. 

4.  The  absence  of  the  clerk's  signature  and  the 
seal  of  bis  office  from  a  blank  attestation  of 
a  release  of  part  of  a  Judgment,  which  Is 
otherwise  duly  executed  according  to  the  re- 
quirements of  tbe  Arizona  Revised  Statutes, 
authorising  It  to  be  Qled  In  tbe  supreme  court, 
will  not  prevent  the  release  from  being  valid 
and  effective. 

C  An  appeal  from  a  decree  of  a  territorial 
court,  which  Is  for  more  than  the  Jurisdic- 
tional amount,  will  not  be  dismissed  because 
tbe  decree  would  have  been  for  less  than  the 
Jurisdictional  amount  If  the  territorial  court 
had  not  erroneously  disregarded  a  remittitur 
or  release  of  part  of  the  recovery;  but  the  de- 
cree will  be  reviewed  only  to  the  extent  of 
affirming  the  validity  of  the  release  or  remit- 
titur, and,  thus  modified,  will  be  affirmed. 

[No.  16.] 

Submitted  October  10,  1899.      Decided  No- 
vember to,  1899. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  th«f  Territory  of  Arizona  af- 
firming a  judgment  for  alimony  in  a  suit  for 
divorce,  and  erroneoiuly  disregarding  a  r^ 
mittitur.     Modified  and  affirmed. 

Statement  by  Mr.  Justice  Orayi 

The  suit  was  commenced  by  a  complaint 
filed  October  6,  1894,  in  a  district  court  of 
the  territory  of  Arizona,  by  a  husband 
[im'againftt  his  wife  for  a  divorce  from  the  bond 
of  matrimony  for  the  cause  of  desertion  on 
and  ever  since  December  18,  1893.  The  wife's 
answer  denied  the  desertion  alleged,  and  set 
vp  desertion  by  the  husband  on  and  ever 
■ince  December  14,  1803,  as  well  as  cruelty 
on  his  part. 

The  Revised  SUtutes  of  1887  of  the  terri- 
tory of  Arizona,  title  34,  chap.  4,  vest  tiie 
jnriadiction  of  suits  for  divorce  in  the  dis- 

Nora. — At  to  revieu  btTthe  United  8tatei~8u^ 
preme  Court  of  territorial  deciiioni,  see  note 
to  Miners'  Bank  v.  State  eg  rel.  District  Prose- 
eating  Attorney,  IS  L.  ed.  V.  S.  867. 
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trict  courts  of  the  territory,  and  the  only  pro- 
visions thereof  touching  alimony,  counsel 
fees,  or  costs  are  copied  in  the  margln.f 

Pending  this  suit,  the  wife,  by  her  coun- 
sel, moved  the  court  to  order  the  husband  to 
pay  her  the  sum  of  $5,000  as  provisional  ali- 
mony to  enable  her  to  employ  counsel  and  de- 
fend the  suit.  The  court  made  no  order  on 
the  motion  until  its  final  decision  of  the 
cause  upon  its  merits;  and  then,  on  a  review 
of  the  whole  evidence  ( which  hajd  been  taken 
by  a  referee  and  made  part  of  the  record), 
held  that  the  suit  could  not  be  maintained, 
overruled  a  motion  for  a  new  trial,  allowed  a 
bill  of  exceptions,  and  by  a  decree  entered 
June  13,  1896,  adjudged  that  the  complaint 
be  dismissed  and  the  issues  therein  decided 
in  favor  of  the  defendant,  and  that  she  re- 
cover $750  counsel  fees,  and  $150  a  month 
for  her  maintenance  from  December  14,  1893, 
amounting  in  ail  to  the  stun  of  $5,250,  exclu- 
sive of  costs.  On  June  30,  1896,  the  husband 
appealed  to  the  supreme  court  of  the  terri- 
tory, and  gave  bond  to  prosecute  hie  appeal. 

"The  record  of  the  supreme  oourtof  Arizona[ie4} 
(a  copy  of  which,  duly  certified  by  its  clerk, 
was  transmitted  to  this  court )  stated  that 
on  the  11th  and  13th  days  of  January,  1897, 
respectively,  each  described  as  "being  one  of 
the  jiidiciaJ  days  of  the  January  term,  1897, 
of  the  supreme  court  of  Arizona,"  orders  were 
made  fixing  tbe  times  of  filing  briefs.  The 
record  then  stated  that  "on  the  26th  day  of 
January,  1897,  a  release  of  part  of  the  judg- 
ment of  the  lower  court  for  alimony  was  filed 
in  said  court  in  said  cause  by  said  appellee," 
and  set  forth  a  copy  thereof,  by  which  it  ap- 
peared to  have  been  signed  by  her  attorneys 
of  record,  with  no  other  attestation  than  this 

blank  form:     "Attest, ,  Clerk 

of  the  Supreme  Court  of  Arizona."  And 
the  release  was  indorsed  by  the  clerk  as  filed 
on  that  day.  By  the  release  so  filed  and  re- 
corded, the  wife  "remits,  from  the  judgment 
for  alimony  and  counsel  fees  recovered  by 
the  said  defendant  and  appellee  against  the 
plaintiff  and  appellant  herein  in  this  cause 
in  the  district  court,  all  of  the  said  judgment 
for  alimony  and  counsel  fees  in  excess  of  the 
sum  of  $5,000,  to  wit,  the  sum  of  $250." 

The  provisions  of  the  Bevised  Statutes  of 


t"2114.  The  court  pronouncing  a  decree  of  di- 
vorce from  the  bonds  of  matrimony  shall  also 
decree  and  order  a  division  of  tbe  estate  of  the 
parties  in  such  a  way  as  to  the  court  shall  seem 
Just  and  right,  having  due  regard  to  the  rights 
of  each  party  and  tbelr  children,  If  any ;  pro- 
vided, however,  that  nothing  herein  contained 
shall  be  construed  to  compel  either  party  to  de- 
vest him  or  herself  of  the  title  to  separate  prop- 
erty." 

"2120.  If  the  wife,  whether  complainant  or 
defendant,  has  not  a  sufficient  Income  for  ber 
maintenance  during  the  pendency  of  the  suit 
for  a  divorce,  the  Judge  may,  either  In  term 
time  or  In  vacation,  after  due  notice,  allow  her 
a  sum  for  her  support  In  proportion  to  the 
means  of  the  husband,  until  a  final  decree  shall 
be  made  In  the  case." 

"2122.  The  court  may  award  costs  to  the 
party  In  whose  bohnlf  the sonteuoe or  derroe shall 
pass,  or  that  each  psrt.v shall  pay  hlsor  her  own 
ccsts,  as  to  the  court  shnll  appear  reasonatile." 
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Arizona  of  1887,  on  the  subject  of  the  right 
of  a  party  to  remit  part  of  Uie  sum  awarded 
by  rerdi^  or  judgment,  are  copied  in  the 
margin.t 
[165]  *0n  January  30,  1897,  the  case  was  sub- 
mitted on  briefs  to  the  supreme  court  of  the 
territory,  and  on  February  23,  1897,  that 
court  affirmed  the  judgment  of  the  district 
court  for  $5,250.  The  husband  toolc  an  ap- 
peal to  this  court,  which  has  been  prosecuted 
by  his  executors  since  his  death;  and  the 
whole  case  was  submitted  to  this  court  on 
briefs. 

The  appellee  moved  to  dismiss  the  appeal 
for  want  of  jurisdiction,  "because  the  judg- 
ment or  decree,  from  which  said  appeal  pur- 
ports to  have  been  taken,  is  the  judgment 
or  uecree  of  the  supreme  court  of  one  of  the 
territories  of  the  United  States,  to  wit,  the 
supreme  court  of  the  territory  of  Arizona, 
affirming  a  judgment  or  decree  of  a  district 
court  of  said  territory,  dismissing  a  bill  for 
divorce  brought  by  said  appellant  against 
said  appellee  in  said  district  court,  and 
awarding  appellee  alimony  ajid  counsel  fees 
pendente  lite;  and  for  tlie  further  reason 
that  the  matter  in  dispute  does  not  exceed 
the  sum  of  $5,000  exclusive  of  costs." 

Mr.  lu  E.  Pajaoa  submitted  the  cause  for 
appellants. 

Ucaars.  A.  H.  Oarland  and  R.  0.  Oiurland 
filed  a  brief  for  appellants  in  opposition  to 
motion  to  dismiss : 

This  release,  or  attempted  release,  was 
made  after  the  case  was  closed  and  after  it 
had  been  appealed  in  due  form  of  law  and 
it  is  submitted  that  the  jurisdiction  of  the 
court  had  ended  for  all  purposes;  that  the 
jurisdiction  had  attached  in  the  appellate 
court  and  the  supposed  order  granting  the 
release  was  absolutely  void. 

Keyser  v.  Farr,  106  U.  8.  265,  26  L.  ed. 
1025;  Coates  Bros.  v.  Wilkes,  94  N.  C.  174; 
Btone  v.  Bpillman,  16  Tex.  432 ;  Levi  v.  Kar- 
rick,  15  Iowa,  444;  Penrice  v.  Wallis,  37 
Miss.  172;  Skinner  v.  Bland,  87  N.  C.  168. 

Mr.  Willtam  H.  Barnes  submitted  the 
cause  for  appellee : 

Where  a  judgment  is  reduced  by  a  remitti- 
tur to  $5,000  or  less,  this  court  is  without 
jurisdiction. 

Thompson  v.  Butler,  95  U.  8.  694,  24  L.  ed. 
640;  Opelika  City  v.  Daniel,  109  U.  S.  108, 
27  L.  ed.  873,  3  Sup.  Ct.  Rep.  70;  Alabama 


Gold  L.  Ins.  Co.  v.  NichoU,  109  U.  S.  232,  27 
L.  ed.  915,  3  Sup.  Ct.  Rep.  120;  First  Nat. 
Bank  v.  Itediok,  110  U.  S.  224,  28  L.  ed.  124, 
3  Sup.  Ct  Rep.  640;  Tewas  &  P.  R.  Co.  v. 
Bom,  161  U.  S.  110,  38  L.  ed.  01,  14  Sup. 
Ct  Rep.  259. 

*Mr.  Justice  Gray,  after  stating  the  case[l65] 
aa  above,  delivered  IJie  opinion  of  the  court: 

The  motion  to  dismiss  this  appeal  for  want 
of  jurisdiction  is  made  upon  two  grounds: 
1st  That  the  decree  appealed  from  is  a  de- 
cree dismissing  a  suit  for  divorce,  and  award- 
ing to  the  appellee  alimony  and  counsel  fees 
pending  that  suit  2d.  TkaX  the  matter  in 
dispute  does  not  exceed  the  sum  of  $5,000  ex- 
clusive of  costs. 

The  Revised  Statutes  of  the  United  States 
conferred  on  this  court  jurisdiotion,  upon 
writ  of  error  or  appeal,  to  review  and  *  re- [166] 
verse  or  affirm  the  final  judgments  and  de- 
crees of  the  supreme  court  of  any  territory 
except  Washington,  ^'in  cases  where  the  val- 
ue of  the  matter  in  dispute  [or  as  elsewhere 
described,  "where  the  value  of  the  property 
or  the  amount  in  controversy"],  to  be  ascer- 
tained by  the  oath  of  either  party,  or  ol 
other  competent  witnesses,  exceeds  one  thou- 
sand dollars,"  and,  in  the  territory  of  Wash- 
ington, two  thousand  dollars;  and  also  in 
all  cases  in  any  territory,  arisin{^  under  th« 
Constitution  and  laws  of  the  United  State*, 
or  in  which  the  Constitution  or  a  statute  or 
treaty  of  the  United  States  is  brought  in 
question ;  and  in  all  oases  upon  writs  of  bar 
beas  corpus  involving  the  question  of  person- 
al freedom.  Rev.  Stat.  !S  702,  1909-1911. 
By  the  act  of  March  3,  1885,  chap.  365,  ex- 
cept in  cases  in  which  is  involved  the  validi- 
ty of  a  patent  or  a  copyright,  or  in  which  is 
drawn  in  question  the  viuidity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  un- 
der, the  United  States,  "no  appeal  or  writ  of 
error  shall  hereafter  be  allowed  from  any 
judgment  or  decree  in  any  suit  at  law  or  in 
equity  in  the  supreme  court  of  the  District 
of  Columbia,  or  in  the  supreme  court  of  any 
of  the  territories  of  the  United  States,  unless 
the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  five  thousand  dol- 
lars." 23  Stat,  at  L.  443.  This  act  has  not 
repealed  the  provision  of  the  Revised  Stat- 
utes giving  an  appeal  from  the  supreme  court 
of  a  territory  in  cases  of  habeas  corpus.  Oon- 
zaXen  V.  Cunningham,  164  U.  S.  612,  41  L.  ed. 


t"817.  Any  party  In  whose  favor  a  verdict 
•r  jDdgment  has  been  rendered  [In  the  district 
court]  may  In  open  court  remit  any  part  of  sacb 
▼erdtrt  or  Judgment,  and  such  remitter  aball 
be  noted  on  the  docket  and  entered  In  tbe  min- 
utes, and  execution  shall  thereafter  Issue  for 
tbe  balance  only  of  sncb  Judgment  after  deduct- 
lag  the  amount  remitted. 

"818.  Any  party  may  make  such  remitter  In 
vacation  by  executing  and  filing  with  the  clerk 
a  release  In  writing  signed  by  him  or  his  attor- 
ney 6t  record  and  attested  by  the  clerk  with 
tbe  seal  of  hts  office ;  such  release  shall  eonstl- 
tnte  a  part  of  the  record  of  tbe  cause,  and  any 
execution  thereafter  Issued  shall  be  for  the  bal- 
ance only  of  the  Judgment  after  deducting  tbe 
amount  remitted." 

"822.  A  remitter  made  as  provided  In  any  of 
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the  preceding  sections  shall,  from  the  making 
thereof,  cure  any  error  In  the  verdict  or  Judg- 
ment by  reason  of  such  excess." 

"945.  If  In  any  Judgment  rendered  In  the  dis- 
trict court  there  shall  be  an  excess  of  damages 
rendered,  and  before  tbe  plaintiff  has  entered 
a  release  of  the  same  In  such  court  In  the  man- 
ner provided  by  law,  such  Judgment  shall  be  re- 
moved to  the  supreme  court.  It  shall  be  lawful 
for  the  party  In  whose  favor  such  excess  of  dam- 
ages has  been  rendered  to  make  such  release  In 
the  supreme  court  In  the  same  manner  as  such 
release  Is  required  to  be  made  In  the  district 
court ;  and  upon  such  release  being  filed  In  said 
supreme  court,  tbe  said  court,  after  revising 
said  Judgment,  shall  proceed  to  give  sncb  Judg- 
ment as  tbe  court  below  ought  to  have  given  U 
tbe  release  bad  been  made  and  filed  therela." 
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S72,  17  8«p.  Ct  It«p.  182.  Th«  act  of  March 
t,  1891,  chap.  617,  transferrine  to  the  cir- 
cuit courta  of  appeals  the  appellate  jurisdic- 
tion from  the  supreme  courts  of  the  territo- 
ries in  cases  founded  on  diversity  of  citizen- 
ship, or  arising  under  the  pat«it,  revenue, 
or  criminal  laws,  or  in  admiralty,  has  not 
otherwise  affected  the  appellate  jurisdiction 
of  this  court  from  the  territorial  courts. 
26  Stat  at  L.  82S,  830;  8hute  v.  Keyser,  140 
U.  S.  649,  37  L.  ed.  884,  13  Sup.  Ct  Rep. 
960;  Azteo  Min.  Co.  v.  Ripley,  161  U.  8.  70, 
S8  L.  ed.  80,  14  Sup.  Ct  Rep.  236. 

Under  the  existing  acts  of  Coi^ess,  there- 
fore (except  in  the  cases  so  transKrred  to  the 
circuit  courts  of  appeals,  and  in  cases  of  ha- 
beas corpus,  cases  involving  the  validity  of 
a  copyright  and  cases  depending  upon  the 
Constitution  or  a  statute  or  treaty  of  the 
lUnited  States — none  of  which  classes  'in- 
cludes the  case  at  bar),  the  appellate  juris- 
diction of  this  court  to  review  and  reverse  or 
affirm  the  final  judgments  and  decrees  of  the 
supreme  court  of  a  territory  includes  those 
cases,  and  those  cases  onl^,  at  law  or  in  equi- 
ty, in  which  "the  matter  in  dispute,  exclusive 
.  of  costs,  shall  exceed  the  sum  of  five  thou- 
sand dollars." 

In  Older  to  sustain  the  appellate  jurisdic- 
tion of  this  court,  under  such  an  enactment, 
the  matter  in  dispute  must  have  been  money, 
or  something  the  value  of  which  can  be  esti- 
mated in  money.  Surtz  v.  Moffitt,  116  U. 
&  487,  496,  496,  20  L.  ed.  468,  469,  6  Sup. 
Ct  Kep.  148,  and  cases  there  cited ;  Durham 
V.  Seymour,  161  U.  S.  236,  40  L.  ed.  682,  16 
Sup.  Ct.  Rep.  452 :  yerrint  v.  Black,  164  II. 
a  452,  41  L.  ed.  610,  17  Sup.  Ct.  Rep.  70. 

In  support  of  the  motion  to  dismiss  this 
appeal  because  the  decree  below  concerned 
divorce  and  alimony  only,  the  appellee  relied 
on  Barber  t.  Barber,  21  How.  682,  16  L.  ed. 
22C.  In  that  case,  a  majority  of  this  court 
held  thai  a  wife  wbo  batd  obtained  against 
her  husband,  in  the  courts  of  the  state  of 
their  domicil,  a  decree  divorcing  them  from 
bed  and  board  and  awarding  alimony  to  her, 
might  sue  the  husband  for  such  alimony  in 
a  circuit  court  of  the  United  States  held  in 
a  state  in  which  he  had  since  become  domi- 
ciled. Mr.  Justice  Wayne,  in  delivering 
judgment,  said:  "We  disclaim  altogether 
any  jurisdictiiHi  in  the  courts  of  the  United 
States  upon  the  subject  of  divorce,  or  for  the 
allowance  of  alimony,  either  as  an  original 
proceeding  in  chancery  or  ••  an  incident 
to  divorce  a  vinoiUo,  or  to  one  from  bed  and 
board."  21  How.  684,  16  L.  ed.  226.  And 
from  that  proposition  there  was  no  dis- 
sent It  may  therefore  be  assiimed  as  in- 
dubitable that  the  circuit  courts  of  the  Unit- 
ed States  have  no  jurisdiction,  eiUier  of  suits 
for  divorce,  or  of  daims  for  alimony,  whether 
made  in  a  suit  for  divorce,  or  by  an  original 
proceeding  in  equity,  before  a  decree  for  such 
alimony  in  a  steite  court  Within  the  states 
of  the  Union,  the  whole  subject  of  the  domes- 
tic rdations  of  husband  and  wife,  parent  and 
child,  belonss  to  the  laws  of  the  state,  and 
not  to  the  laws  of  the  United  States.  Re 
Bwrrus,  136  U.  S.  686,  693,  504,  34  L.  ed. 
MO,  603,  10  Sup.  Ct  Rep.  860. 
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But  thoee  considerations  have  no  applica- 
tion to  the  jurisdiction  of  the  courts  of  a  ter- 
ritory, or  to  the  appellate  jurisdiction  *of  this[lS8] 
court  over  those  courts.  In  the  territories 
of  the  United  States,  Congress  has  the  entire 
dominion  and  sovereignty,  national  and  lo- 
cal. Federal  and  state,  and  has  full  legisla- 
tive power  over  all  subjects  upon  which  the 
legislature  of  a  state  might  legislate  within 
the  state;  and  may,  at  its  discretion,  intrust 
that  power  to  the  legislative  assembly  of  a 
territonr.  Skively  v.  Botolby,  152  U.  S.  1, 
48,. 38  L.  ed.  331,  340,  14  Sup.  Ct  Rep.  648, 
and  cases  cited;  Utter  t.  FrankUn,  172  U.  S. 
416,  423,  43  L.  ed.  498,  600,  10  Sup.  Ct  Rep. 
183.  In  the  exercise  of  this  power.  Congress 
has  enacted  that  (with  certain  restrictions 
not  affecting  this  case)  "the  legislative  pow- 
er of  every  territory  shall  extend  to  all 
rightful  subjects  of  legislation  not  inconsist- 
ent with  the  Constitution  and  laws  of  the 
United  Stotes."  Rev.  Stot  S  1861;  act  of 
July  30,  1886,  chap.  818,  24  Stat  at  L.  170. 
The  power  so  conferred  upon  a  territorial  as- 
sembly covers  the  domeetic  relations,  the  set- 
tlement of  estates,  and  all  other  matters 
which,  within  the  limits  of  a  state,  are  regu- 
lated by  the  laws  of  the  state  only.  Cope  v. 
Cope,  137  U.  S.  682,  684,  34  Led.  832,  11 
Sup.  Ct.  Rep.  222. 

By  the  territorial  statutes  of  .\rizona,  the 
original  jurisdiction  of  suits  for  divorce 
is  vested  in  the  district  courts  of  the  terri- 
tory; and  their  final  judgments  in  such 
suits,  as  in  other  civil  cases,  may  be  re- 
viewed by  tdie  supreme  court  of  the  territory 
on  writ  of  error  or  appeal.  Ariz.  Rev.  Stat 
1887,  title  34,  chap.  4;  title  16,  chap.  20. 

As  already  observed,  the  motion  to  dis- 
miss, in  the  case  at  bar,  is  made  upon  the 
twofold  ground  that  the  decree  appealed  from 
is  (me  concerning  divorce  and  alimony  only, 
and  that  it  is  for  no  more  than  $6,000. 

Xhe  decree  of  the  supreme  court  of  the  ter- 
ritory in  favor  of  the  wife  includes  the  dis- 
missal of  the  husband's  suit  for  a  divorce 
from  the  bond  of  matrimony,  and  the  award 
to  the  wife,  upon  her  motion,  of  the  sum  of 
$5,250  for  alimony  and  uuunsel  fees. 

So  far  as  the  question  of  divorce  was  con- 
cerned, the  matter  in  controversy  was  the 
continuance  or  the  dissolution  of  the  status 
or  relation  of  marriage  between  the  parties, 
and  the  decree  cannot  be  reviewed  on  this  ap- 
peal, both  because  that  was  a  matter  the 
value  of  which  could  not  be  estimated  in 
'money,  and  because  the  refusal  of  the  di-fiQM 
vorce  involved  no  matter  of  law,  but  mere 
questions  of  fact,  depending  on  the  evidence, 
and  which  tfhis  court  is  not  authorized  to  re- 
examine. Touny  V.  Amy,  171  U.  S.  179,  43 
L.  ed.  127,  18  Sup.  Ct.  Rep.  802. 

Xhe  decree  for  alimony  and  counsel  fees, 
although  in  one  sense  an  incident  to  the  suit 
for  divorce,  is  a  distinct  and  severable  final 
judgment  in  favor  of  the  defendant  for  a 
sum  of  mone^  of  a  sufficient  jurisdictional 
amount,  and  is  therefore  good  ground  of  ap- 
peal, for  the  same  reason  that  a  judgment 
for  or  against  the  defendant  upon  a  counter- 
claim of  lilce  amount  would  support  the  ap- 
pellate jurisdiction.    Duehane  y.   Benedict, 
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120  U.  S.  630,  030,  30  L.  ed.  810,  7  Sup.  Ct. 
Rep.  690;  Stuart  v.  Bottlware,  133  U.  S.  78, 
33  L.  ed.  568,  10  Sup.  Ct.  Rep.  242;  Block  v. 
Darling,  140  U.  S.  234,  35  L.  ed.  478,  11  Sup. 
Ct.  Rep.  832. 

It  was  argued  for  the  appellee  that  the  de- 
cree of  the  supreme  court  of  the  territory  in 
her  favor  for  alimony  and  counsel  fees  was 
not  really  for  more  than  the  sum  of  $5,000, 
because  bcfoio  that  decree  was  rendered,  or 
the  case  submitted  to  that  court,  she  had 
filed  a  remittitur  of  the  excess  above  that 
sum,  but  its  final  judgment,  as  aotually 
entered,  liaving  been  for  the  sum  of  $3,250, 
the  question  whether  the  remittitur  was  er- 
roneously disregarded  touched  the  question 
what  that  court  should  have  done,  and  not 
what  it  actually  did ;  in  other  words,  a  ques- 
tion of  error,  and  not  of  jurisdiction. 

Had  there  been  no  local  statute  on  the 
subject  of  remittitur,  it  would  have  been 
wiihin  the  discretion  of  the  court,  before 
rendering  judgment,  to  allow  a  remittitur 
reducing  the  sum  recovered  below  the  amount 
required  to  sustain  an  appeal;  and,  if  the 
court  had  don«  so,  and  had  rendered  judg- 
ment for  the  reduced  sum,  the  appeal  must 
have  been  dismissed.  Alabama  Gold  L.  Ins. 
Co.  T.  NichoU,  108  U.  S.  232,  27  L.  ed.  915,  3 
Sup.  Ct.  Rep.  120;  Pacific  Postal  Teleg.  Ca- 
ble Co.  v.  O'Connor,  128  U.  S.  394,  32  L.  ed. 
488,  9  Sup.  Ct.  Rep.  112;  Texas  A  P.  R.  Co. 
V.  Horn,  151  U.  S.  110,  38  L.  ed.  91,  14  Sup. 
Ct.  Rep.  259. 

The  making  of  a  remittitur  in  this  case 
did  not  depend  upon  the  discretion  of  the 
court,  but  was  authorized  and  regulated  by 
the  statutes  of  the  territory.  While  the 
right  of  appeal  to  this  court  from  the  courts 
of  the  territory  is  governed  by  the  acts  of 
Congress,  the  proceedings  in  the  territorial 
courts  are  regulated  by  the  territorial  stat- 
utes. 
.[170]  *The  Revised  Statutes  of  the  territory  of 
Arizona  contain  full  and  explicit  provisions 
upon  this  subject,  which  have  been  set  forth 
in  the  statement  prefixed  to  this  opinion. 
They  begin  by  providing  that  "any  party  in 
'whose  favor  a  verdict  or  judgment  has  been 
Tendered"  in  the  district  court  "may  in  open 
court  remit  any  part  of  such  verdict  or  judg- 
ment, and  such  remitter  shall  be  noted  on  the 
docket  and  entered  in  the  minutes."  [$  817.] 
This. provision  clearly  includes  any  party, 
whether  plaintiff  or  defendant,  in  whose  favor 
a  judgment  for  a  sum  of  money  has  been  ren- 
dered ;  and  is  applicable  to  the  case  of  a  wife 
who  has  recovered  a  judgment  for  alimony 
and  counsel  fees.  The  provision  of  the  next 
section  is  equally  comprehensive,  by  which 
"any  party  may  make  such  remitter  in 
vacation  by  executing  and  filing  with  the 
clerk  a  release  in  writing  signed  by  him  or 
his  attorney  of  record  and  attested  by  the 
clerk  with  the  seal  of  his  office,"  and  "such 
release  shall  constitute  a  part  of  the  record 
of  the  cause."  In  whichever  of  those  two 
ways  the  remittitur  is  made,  it  is  provided 
that  "any  execution  thereafter  issued  shall 
be  for  the  balance  only  of  the  judgment  after 
deducting  the  amount  remitted"  [S  818],  and 
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that  "a  remitter  .  .  .  shall  from  ttia 
making  thereof,  cure  any  error  in  the  verdict 
or  judigmeni  by  reason  of  such  excess."  [§ 
822.] 

Those  statutes,  in  a  subsequent  section, 
provide  that  "if  in  any  judgment  rendered 
in  the  district  court  there  shall  be  an  excess 
of  damages  rendered,  and,  before  the  plain- 
tiff has  entered  a  release  of  the  same  in  such 
court  in  the  manner  provided  by  law,  such 
judgment  shall  be  removed  to  the  supreme 
court,  it  shall  be  lawful  for  the  party  in 
whose  favor  such  excess  of  damages  has  been 
rendered  to  make  such  release  in  the  supreme 
court  in  the  same  manner  as  such  release  is 
required  to  be  made  in  the  district  court." 

This  section  again,  construed  together  with 
the  earlier  sections,  clearly  authorizes  either 
party,  whether  plaintiff  or  defendant,  in 
whose  favor  a  judgment  for  a  siun  of  money 
has  been  rendered  in  the  district  court,  and 
who  has  made  no  remittitur  or  release  of 
part  thereof  in  that  court,  to  make  the  same 
in  the  supreme  court  of  the  territory. 

The  section  concludes  by  enacting  that, 
"upon  such  release  'being  filed  in  said  8U-[1TI} 
prerae  court,  the  said  court,  after  revising 
said  judgment,  shall  proceed  to  give  suck 
judgment  as  tlie  court  below  ought  to  have 
given  if  the  release  had  been  made  and  filed 
therein." 

The  only  departure  from  the  provisions  of 
these  statutes  in  the  case  at  bar,  as  appear- 
ing by  the  record  transmitted  to  this  court, 
is  that  the  clerk's  attestation  upon  the  de- 
fendant's release  or  remittitur  was  a  blank 
form  without  the  clerk's  signature  or  the 
seal  of  his  office.  But  the  appellant  in  his 
brief,  while  contending  in  general  terms  that 
the  course  prescribed  Dy  the  statute  had  not 
been  pursued,  made  no  specific  objection  to 
the  proceedings  except  that  the  right  to  re- 
mit was  given  to  the  plaintiff  only.  And 
in  the  material  parts  of  the  record,  as  set 
forth  in  the  brief  of  the  appellee,  the  attes- 
tation to  the  release  appears  to  have  been 
signed  by  the  clerk  and  under  seal.  It  U 
possible  that  the  signature  and  seal  may 
have  been  inadvertently  omitted  in  the  rec- 
ord transmitted  to  this  court.  But,  however 
that  may  have  been,  the  attestation  of  a  re- 
lease filed  in  vacation,  like  the  noting  on  the 
docket  and  entry  in  the  minutes  of  a  remit- 
titur made  in  open  court,  was  an  act  to  b« 
done  by  the  clerk,  and  not  by  the  party;  its 
sole  object  in  either  caae  was  to  verify  the  act 
of  the  party ;  and  when,  as  in  this  case,  the 
release  was  executed  by  the  party's  attorneys 
of  record,  and  was  both  filed  and  recorded  in 
the  supreme  court  of  the  territory,  while  the 
case  was  pending  in  that  court,  we  are  of 
opinion  that  the  statute  was  so  substantial- 
ly and  sufficiently  complied  with  as  to  ren- 
der the  release  of  part  of  the  judgment  be- 
low valid,  and  to  make  it  the  duty  of  that 
court  to  give  effect  to  the  release,  and,  ac- 
cording to  the  express  terms  of  the  statute, 
"after  revising  said  judgment,"  to  "proceed  to 
give  such  judgment  as  the  court  below  ought 
to  have  given  if  the  release  h«d  been  mad* 
and  filed  therein." 
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If  ibat  oourt  h»d  duly  given  effect  to  the 
lelease,  and  had  rendered  in  other  respects 
the  same  decree  that   it  has   rendered,  the 
case  would  not  have  been  appealable.    This 
case   is  appealable   because,  and  solely   be- 
cause, the  decree  rendered  by  that  court  is 
for  a  sum  of  more  than  $5,000.  If  this  court 
lT«]*were  to  dismiss  the  appeal,  it  could  not 
modify  the  decree  appealed  from,  and  the  ap- 
pdlee  would  retain  a  decree,  not  only  for 
$5,000,  but  also  for  $250  more,  which  she 
had  legally  remitted  and  released  before  that 
decree  w^s  rendered.     If  this  court  were  to 
re-examine  the  merita  of  the  ease,  the  appel- 
lant would  have  the  full  benefit  of  an  appeal 
which  he  could  not  have  taken  at  all,  had 
that  oourt  acted  rightly  in  a  matter  wholly 
independent  of  those  merits. 

The  just  aj»d  appropriate  way  of  daepoeing 
of  the  case  appears  to  this  oourt  to  be,  to 
affirm  the  validity  of  the  release  or  remitti- 
tur which  the  supreme  court  of  the  territory 
erroneously  ignored,  to  leave  the  case  as  if 
that  court  had  performed  ite  duty  in  this  re- 
gard, and,  without  considering  whether  there 
was  any  other  error  in  the  decree  for  ali- 
mony and  counsel  fees,  to  order  that  the  de 
cree  of  the  Supreme  Court  of  the  Territory 
of  Arizona  for  $5^50  he  modified  so  <w  to 
stand  as  a  decree  for  tSfiOO,  and,  as  to  modi- 
fied, affirmed,  vith  costs. 


Mr.    Justice    WMte    and    Mr. 
PeeUiam  dissented. 


Justice 


JAMES  K.  BROWN,  Plff.  in  JBrr., 

V. 

STATE  OF  NEW  JERSEY. 

(See  S.  C.  Reporter's  ed.  172-177.) 

Constitutionality    of   strwsk-jury   law—due 
process  of  law — eqwA  protection  of  Jaws. 

1  The  decision  of  the  highest  court  of  a  state, 
that  a  statute  Is  not  In  conflict  with  the  Con- 
■tltatlon  of  the  state,  U  conclutlve  on  the 
Federal  coarts. 

a.  The  first  ten  AmendmenU  to  the  Federal 
Constitution  contain  no  restrictions  on  the 
powers  of  the  state,  bat  were  Intended  to 
operate  solely  on  the  Federal  goTemment. 

S.  Trial  by  a  struck  jury  hi  a  murder  case.  In 
conformity  to  a  state  statute  which  is  valid 
onder  the  state  Constitution,  providing  that 
the  court  may  select  from  the  persons  qusll- 
fled  to  serve  ss  Jurors  nlnety-sIx  names,  from 
which  the  prosecutor  and  defendant  may 
each  strike  twenty-four  and  the  remainder  of 
whteb  Aall  be  put  in  the  Jury  box,  out  of 
which  the  trial  Jury  shall  be  drawn  In  thr 
uaual  wayr— does  not  violate  the  provision  of 
the  Federal  Constitution  as  to  due  process  of 
law. 

4.     A  statute  allowing  an  accused  person  only 


NOTB. — As  to  wlMt  consUtutet  due  process  of 
Una,  see  notes  to  Pearson  v.  Tewdall,  24  L.  ed. 
U.  S.  43«,  and  Wilson  v.  North  Carolina  ew  rel. 
Caldwell,  42  h.  ed.  D.  S.  865. 

As  to  iurisSiotion  of  Federal  over  state 
eourts;  necessity  of  Federal  f/uestion, — see  notes 
to  Hamblin  v.  Western  Land  Co.  87  L.  ed.  XT.  S. 
2S7,  and  KIpley  v.  Illluols  ea  rel.  Akin,  42  L. 
«d.  V.  8.  098. 
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five  peremptory  challenges  in  a  cam  where  a 
struck  Jury  hss  been  ordered,  while  twenty 
peremptory  challenges  are  allowed  In  a  trial 
before  an  ordinary  Jury,  does  not  constitute 
a  denial  of  the  eyual  protection  of  the  laws, 
where  the  same  number  of  challenges  Is  per- 
mitted In  all  cases  In  which  a  struck  Jury  is 
ordered. 

[No.  290.] 

Argued  October  SO,  1899.    Decided  Novem- 
her  20,  1899. 

ERROR  to  the  court  of  Oyer  and  Terminer 
of  Hudson  County,  New  Jersey,  to  re- 
view a  judgment  of  conviction  in  a  murder 
case  in  which  was  involved  the  constitution- 
ality of  a  struck-jury  law.    Affirmed. 

Statement  by  Mr.  Justice  Brewert 
*The  plaintiflf  in  error  was,  on  October  5,[1TS] 
1898,  in  the  court  of  oyer  and  terminer  of 
Hudson  county.  New  Jersey,  found  guilty  of 
the  crime  of  murder.  On  March  6,  1899,  the 
judgment  of  the  court  of  oyer  and  terminer 
was  affirmed  by  the  New  Jersey  court  of  er- 
rors and  appeals,  and  the  case  being  remand- 
ed to  the  trial  court  plaintiff  in  error  was, 
on  April  19,  1899,  sentenced  to  be  hanged. 
The  jury  which  tried  the  case  was  what  is 
known  to  the  New  Jersey  sUtutes  as  a 
"struck  jury,"  authority  for  which  is  found 
in  chap.  237,  p.  894,  Laws  of  New  Jersey 
(1898).  Sections  75  and  76  read  as  fol- 
lows : 

"Sec.  75.  The  supreme  court,  court  of  oyer 
and  terminer,  and  court  of  quarter  Beseions, 
respectively,  or  any  judge  thereof,  may,  on 
motion  in  behalf  of  the  state,  or  defendant  in 
any  indictment,  order  a  jury  to  be  struck  for 
the  trial  thereof,  and  upon  making  said  or- 
der the  jury  shall  be  struck,  served,  and  re- 
turned in  the  same  manner  a8_  in  case_  of 
struck  juries  ordered  in  the  trial  of  civil 
causes,  except  as  herein  otherwise  provided. 
"Sec.  76.  When  a  rule  for  a  strudc  jury 
shall  be  entered  in  any  crimioal  oaae,  the 
court  granting  such  rule  may,  on  motion  of 
the  prosecutor,  or  of  the  defendant,  or  on  its 
own  motion,  select  from  the  persona  qualified 
to  serve  as  jurors  in  and  for  'the  county  in[lT4] 
which  any  indictment  was  found,  whether 
the  names  of  such  persona  appear  on  the 
sheriff's  book  of  persona  qualified  to  serve  aa 
jurors  in  and  for  such  county  or  not,  ninely- 
six  names,  with  their  places  of  abode,  from 
which  the  prosecutor  and  the  defendant  shall 
each  strike  twenty-four  names  in  the  usual 
way,  and  the  remaining  forty-efght  names 
shall  be  placed  by  the  sheriff  in  tne  box,  in 
the  presence  of  the  court,  and  from  the 
names  so  placed  in  the  box  the  jury  shall  be 
drawn  in  the  usual  way." 

By  SS  80  and  81  of  that  statute,  where 
there  is  no  "struck  jury"  and  the  party  is 
on  trial  for  murder,  he  is  entitled  to  twenty 
peremptory  challenges  and  the  state  to 
twelve,  but  in  the  case  of  a  "struck  jury" 
each  party  is  allowed  only  five  peremptory 
challenges. 


ilfr.  William  D.  Daly  argued  the  cause 
and,  with  Ur.  Joseph  U.  Voonam,  filed  a 
a  brief  for  plaintiff  in  error: 

By  the  common  law  as  recognized  and  de- 
'  11» 
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ekrcd  by  sUtute,  3  Oeo.  II.  26,  ■truck  juriM 
wer«  to  be  resorted  to  in  trials  of  misde- 
meanors only,  or  on  informations  in  the  na- 
ture of  quo  warranto. 

King  v.  Edmonds,  4  Barn.  &  Aid.  471. 

The  procedure  provided  by  the  New  Jersey 
statute  for  trial  by  a  struck  jury  in  a  mur- 
der case  is  not  due  proces  of  law. 

Jonea  v.  Uobhin*,  8  Gray,  329;  Bovey  y. 
Elliott,  1C7  U.  S.  400.  42  L.  ed.  216,  17  Sup. 
Ct  Kep.  841. 

The  equal  protection  of  the  law  guaran- 
teed by  the  14th  Amendment  of  the  United 
States  Constitution  requires  that  all  persons 
subjected  to  legislation  which  is  limited 
either  in  the  object  to  which  it  is  directed 
or  by  the  territory  within  which  it  is  to 
operate  shall  be  treated  alike  under  like  cir- 
cumstances and  conditions,  both  in  the  priv- 
ileges conferred  and  in  the  liabilities  im- 
posed. 

Mitaouri  v.  Letcia,  101  U.  S.  22,  25  L.  ed. 
989 ;  Uayea  v.  Miaaouri,  120  U.  S.  68,  30  L. 
ed.  678,  7  Sup.  Ct.  Rep.  350;  Ditnoan  t.  Mia- 
aouri, 152  U.  S.  377,  38  L.  ed.  486,  14  Sup. 
Ct  Rep.  570. 

Uf.  J»mes  8.  Erwln  argued  the  cause 
and  filed  a  brief  for  defendant  in  error : 

No  privilege  or  immunity  of  plaintiff  in 
error  as  a  citizen  of  the  United  StAtes  is  in- 
fringed or  abridged  by  a  trial  by  an  impar- 
tial jury  of  twelve  men  in  the  state  and  coun- 
ty where  the  crime  was  committed. 

Hayea  v.  Miaaouri,  120  U.  S.  71,  30  L.  ed. 
580,  7  Sup.  Ct.  Rep.  350;  Thompaon  v.  Utah, 
170  U.  S.  343, 42  L.  ed.  1061, 18  Sup.  Ct.  Rep. 
S20. 

He  was  tried  by  due  process  of  law  under 
the  laws  of  the  state  of  I^ew  Jersey,  and  by 
what  is  generally  understood  as  due  process 
of  law. 

Pennoyer  v.  Keff,  95  U.  S.  714,  733,  24  L. 
ed.  565,  672;  Hurtado  v.  California,  110  U. 
6.  616,  636,  28  L.  ed.  232.  238, 4  Sup.  Ct  Rep. 
Ill,  292;  Caldwell  v.  Texaa,  137  U.  S.  692, 
C97,  34  L.  ed.  816,  818,  11  Sup.  Ct  Rep.  224. 

He  was  tried  under  the  law  applicable  to 
all  her  citizens  or  those  violating  her  laws 
as  the  words  "equal  protection  of  the  law" 
are  understood  in  the  14th  Amendment. 

Miaaouri  v.  Lewia,  101  U.  S.  22,  31,  25  L. 
ed.  989,  992 ;  Bayea  v.  Miaaouri,  120  U.  S.  68, 
30  L.  ed.  678,  7  Sup.  Ct  Rep.  360;  Caldwell 
T.  Tettaa,  136  U.  S.  692,  697,  34  L.  ed.  816, 
818,  11  Syp.  Ct  Rep.  224;  Re  Converae,  137 
U.  S.  631,  34  L.  ed.  799, 11  Sup.  Ct  Rep.  191. 

The  decision  of  the  New  Jersey  court  of 
errors  and  appeals  construing  the  statutes 
in  question,  and  that  the  same  do  not  violate 
the  Constitution  of  New  Jersey,  will  be  con- 
clusive on  this  court,  even  though  this  court 
may  differ  from  the  state  court. 

Murdoch  v.  Mempkia,  20  Wall.  611,  22  L. 
ed.  429 ;  iMuiaiatta  v.  Pilabury,  106  U.  S.  278, 
2G  L.  ed.  1090 ;  McElvaine  v.  Bruah,  142  U. 
S.  155,  35  L.  ed.  971,  12  Sup.  Ct  Rep.  156; 
Hallinger  v.  Davia,  146  U.  S.  319,  36  L.  ed. 
989,  13  Sup.  Ct  Rep.  105;  Forayth  v.  Bam- 
mond,  160  U.  S.  506,  41  L.  ed.  1095.  17  Sup. 
Ct.  Rep.  666;  14tb  Amendment,  Guthrie,  p. 
44. 
ISO 


Such  amendments  of  the  Constitution  ti. 
the  United  States  as  may  be  claimed  are  ap- 
plicable (exclusive  of  the  14th  Amendment) 
relate  only  to  tne  Federal  government,  and 
not  to  the  states. 

Barron  v.  Baltimore,  7  Pet  243,  247,  8  I* 
ed.  672,  674;  MoElvaine  v.  Bntah,  142  U.  8. 
158,  35  L.  ed.  973,  12  Sup.  Ct  Rep.  166;  14th 
Amendment,  Guthrie,  3,  22,  68. 

*Mr.  Justice  Brewer  deliTered  the  opiii-[lT4] 

ion  of  the  court: 

That  the  statutory  provisions  for  a  struck 
jury  are  not  in  oonflict  with  the  Constitu- 
tion of  New  Jersey  is  for  this  court  fore- 
closed by  the  decision  of  the  highest  court 
of  the  state.  Louisiana  v.  Pilahury,  106  U. 
S.  278,  294,  26  L.  ed.  1090,  1095;  Ballingor 
v.  Doris,  140  U.  S.  314,  319,  36  L.  ed.  986, 
989,  13  Sup.  Ct.  Rep.  105;  Forayth  v.  Bam- 
mond,  166  U.  S.  506,  41  L.  ed.  1096,  17  Sup. 
Ct  Rep.  665. 

The  first  ton  Amendments  to  the  Federal 
Constitution  contain  no  restrictions  on  the 
powers  of  the  state,  but  were  intended  tooper- 
ate  solely  on  the  Federal  government  Bar- 
ron y.  Baltimore,  7  Pet.  243,  8  L.  ed.  672; 
Fox  V.  Ohio,  5  How.  410,  12  L.  ed.  213; 
Tvntchell  y.  Pennsylvania,  7  Wall.  321,  1» 
L.  ed.  223;  United  Btatea  y.  Oruikahank,  92 
U.  S.  542,  562,  23  L.  ed.  688,  691 ;  Bpie*  t. 
ttlinoia,  123  U.  S.  131,  31  L.  ed.  80,  8  Sap. 
Ct  Rep.  21 ;  Re  Baicyer,  124  U.  8.  200,  Sl», 
31  L.  ed.  402,  408,  8  Sup.  Ct  Rep.  482;  BO- 
eniecker  v.  Plymouth  County  D%»t.  Ot,  134 
U.  S.  31,  33  L.  ed.  801,  10  Sup.  Ot  Bap.  424 1 
Davia  v.  Texaa,  139  U.  S.  651,  36  L.  ed.  300, 
11  Sup.  Ct  R«p.  676;  McElvaine  y.  Bruah, 
142  U.  S.  166,  35  L.  ed.  971,  12  Sup.  Ct  Rep. 
156;  Thorington  y.  Montgomery,  147  U.  S. 
490,  37  L.  ed.  252,  13  Sup.  Ct  Rep.  304; 
Miller  v.  Texas,  163  U.  8.  636,  38  L.  ed.  812, 
14  Sup.  Ct  Rep.  874. 

'The  state  has  full  control  over  the  proced-[i7C] 
ure  in  its  courts,  both  in  civil  and  criminal 
cases,  subject  only  to  the  qualification  that 
such  procedure  must  not  work  a  denial  of 
fundamental  rights,  or  conflict  with  specific 
and  applicable  provisions  of  the  Federal 
Constitution.  Ea  parte  Reggel,  114  U.  S. 
642,  29  L.  ed.  250,  5  Sup.  Ot.  Rep.  1148; 
Iou>a  C.  R.  Co.  v.  Iow)a,  160  U.  8.  389,  40 
L.  ed.  467, 16  Sup.  Ct.  Rep.  344;  Chicago,  B. 
i£  Q.  R.  Co.  y.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979.  17  Sup.  Ct  Rep.  581.  "The  Four- 
teenth Amendment  does  not  profess  to  secure 
to  all  persons  in  the  United  States  the  ben- 
efit of  the  same  laws  and  the  same  remedies. 
Great  diversities  in  these  respects  may  exist 
in  two  states  separated  only  by  an  imaginary 
line.  On  one  side  of  this  line  there  may  m 
a  right  of  trial  by  jury,  and  on  the  other 
side  no  such  right.  Each  state  prescribe* 
its  modes  of  judicial  proceeding."  Mia- 
aouri y.  Lewia,  101  U.  S.  22,  31.  26  L.  ed. 
980,  992. 

The  state  is  not  tied  down  by  any  provi- 
sion of  the  Federal  Constitution  to  the  prac- 
tice and  procedure  which  existed  at  the  com- 
mon law.  Subject  to  the  limitetions  here- 
tofore named  it  may  avail  itself  of  the  wis- 
dom gathered  by  the  experience  of  the  cen- 
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tarj  to  make  anch  ehanges  as  may  be  nec- 
essary. For  instance,  while  at  the  common 
law  an  indictment  by  the  grand  jury  was  an 
eseential  preliminary  to  trial  for  felony,  it  is 
within  the  power  of  a  state  to  abolish  the 
grand  jury  entirely  and  proceed  by  informal 
tion.  Hurtado  v.  California,  110  U.  S.  616, 
28  L.  ed.  232,  4  Sup.  Ct  Rep.  Ill,  292. 

In  providing  for  a  trial  by  a  struck  jury, 
impaneled  in  i  ccordance  with  the  provisions 
of  the  New  Jersey  statute,  no  fundamental 
right  of  the  defendant  is  trespassed  upon. 
The  manner  of  selection  is  one  calculated  to 
secure  an  impartial  jury,  and  the  purpose  of 
criminal  procedure  is  not  to  enable  the  de- 
fendant to  select  jurors,  but  to  secure  an  im- 
partial jury.  "The  accused  cannot  complain 
if  be  is.  still  tried  by  an  impartial  jury.  He 
can  demand  nothing  more.  Northern  P.  R. 
Co.  T.  Herbert,  116  U.  S.  642,  29  L.  ed.  755, 
6  Sup.  Ct  Rep.  690.  The  right  to  challenge 
is  the  right  to  reject,  not  to  select,  a  juror. 
.  If  from  tiiose  who  remain  an  impartial  jury 
is  obtained,  the  constitutional  right  of  the 
accused  is  maintained."  Hayes  t.  Miaaouri, 
120  U.  S.  68,  71,  30  L.  ed.  678,  680,  7  Sup. 
Ct.  Rep.  350. 
[lfT6]  'Due  process  and  equal  protection  of  the 
laws  are  guaranteed  by  the  Fourteenth 
Amendment,  and  this  amendment  operates  to 
restrict  the  powers  of  the  state,  and  if  trial 
by  a  struck  jury  conflicts  with  either  of  these 
speciflc  provisions  it  cannot  be  sustained.  A 
perfectly  satisfactory  definition  of  due  proc- 
ess may  perhaps  not  be  easily  stated.  In 
Hurtado  t.  California,  supra,  page  537,  L. 
ed.  239,  Sup.  Ct  Rep.  121,  Mr.  Justice 
Matthews,  after  reviewing  previous  declara- 
tions, said:  "It  follows  that  any  legal  pro- 
ceeding enforced  by  public  authority, 
whether  sanctioned  by  age  and  custom,  or 
newly  devised  in  the  discretion  of  the  legisla- 
tive power,  in  furtherance  of  the.general  pub- 
lic good,  which  regards  and  preserves  these 
principles  of  liberty  and  justice,  must  be  held 
to  be  due  process  of  law."  In  Leeper  v. 
Te»a»,  139  U.  S.  462,  468,  35  L.  ed.  225,  227, 
11  Sup.  Ct  Rep.  677,  Chief  Justice  Fuller  de- 
clared "that  law  in  its  regular  course  of  ad- 
miniatration  through  courts  of  justice  is  due 
process,  and  when  secured  by  the  law  of  the 
state  the  constitutional  requirement  is  satis- 
fied." Within  any  and  all  definitions,  trial 
Iff  a  struck  jury  in  the  manner  prescribed 
must,  when  authorized  by  a  statute  valid  un- 
der the  Constitution  of  the  state,  be  adjudged 
dne  process.  A  struck  jury  was  not  un- 
known to  the  common  law,  though,  as  urged 
bj  counsel  for  plaintiff  in  error,  it  may  never 
have  been  resorted  to  in  trials  for  murder. 
But  if  appropriate  for  and  used  in  criminal 
trials  for  certain  offenses,  it  could  hardly  be 
deemed  essentially  bad  when  applied  to  other 
offenses.  It  gives  the  defendant  a  reason- 
able opportunity  to  ascertain  the  qualifica- 
tions of  proposed  jurors,  and  to  protect  him- 
self against  any  supposed  prejudices  in  the 
mind  of  any  particular  individual  called  as 
a  jnror.  Whether  better  or  no  than  any 
ITS  V.  M. 


other  method,  it  is  certainly  a  fair  and  rea^ 
sonable  way  of  securing  an  impartial  jury, 
was  provided  for  by  the  laws  of  the  state, 
and  that  is  all  that  due  process  in  this  r^ 
spect  requires. 

It  is  said  that  the  equal  protection  of  the 
laws  was  denied  because  the  defendant  was 
not  given  the  same  number  of  peremptory 
challenges  that  he  would  have  had  in  a  trial 
before  an  ordinary  jury.  In  the  latter  case 
he  would  have  been  entitled  under  the  stat- 
ute to  twenty  peremptory  challenges,  but 
when  a  struck  jury  is  ordered  he  is  g^ven 
only  five.  *But  that  a  state  may  make  d)f-[lT7l 
ferent  arrangements  for  trials  under  differ- 
ent circumstances  of  even  the  same  class  of 
offenses,  has  been  already  settled  by  this 
court.  Thus,  in  Missouri  v.  Lewis,  supra, 
in  certain  parte  of  the  state  an  appeal  was 
given  from  a  final  judgment  of  a  trial  court 
to  the  supreme  court  of  the  state,  while  in 
other  parts  this  was  denied;  and  it  was  held 
that  a  state  might  establish  one  system  of 
law  in  one  portion  of  its  territory  and  a  dif- 
ferent system  in  another,  and  that  in  so  do- 
ing there  was  no  violation  of  the  Fourteenth 
Amendment.  So,  in  Hayes  v.  Missouri,  su- 
pra, it  appeared  thai  a  certain  number  of 
peremptory  challenges  was  allowed  in  cities 
of  over  100,000  inhabitants,  while  a  less  num- 
ber was  permitted  in  other  portions  of  the 
state.  It  was  held  that  that  was  no  denial 
of  the  equal  protection  of  the  laws,  the  court 
8*y>i>g>  page  71  >  L.  ed.  680,  Sup.  Ct.  Rep.  362: 
"TYie  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  does  not  prohibit 
legislation  which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed,  or  by  the  terri- 
tory within  which  it  is  to  operate.  It  mere- 
ly requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike,  under  like 
circumstances  and  conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities  im- 
posed." 

It  is  true  that  here  there  is  no  territorial 
distribution,  but  in  all  cases  in  which  a 
struck  jury  is  ordered  the  same  number  of 
challenges  is  permitted,  as  similarly  in  all 
cases  in  which  the  trial  is  by  an  ordinary 
jury.  Either  party,  state  or  defendant,  may 
apply  for  a  struck  jury,  and  the  matter  is 
one  which  is  determined  by  the  court  in  the 
exercise  of  a  sound  discretion.  There  is  no 
mere  arbitrary  power  in  this  respect,  any 
more  than  in  the  granting  or  refusing  of  a 
continuance.  The  fact  that  in  one  case  the 
plaintiff  or  defendant  is  awarded  a  contin- 
uance and  in  another  is  refused  does  not 
make  in  either  a  denial  of  the  equal  protec- 
tion of  the  laws.  That  in  any  given  case  the 
discretion  of  the  court  in  awarding  a  trial 
by  a  struck  jury  was  improperly  exercised 
may  perhaps  present  a  matter  for  considera- 
tion on  appeal,  but  it  amounts  to  nothing 
more. 

Perceiving  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  result 
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[lT8]tCHARLES  COUDERT,  as  Ancillary  Execu- 
tor ot  the  Last  Will  and  Testament  of 
Raphael  Madrazo,  Deceased,  Plff.  tn  Srr., 

V. 

UNITED  STATES. 

(See  8.  C.  Beporter'i  ed.  178-183.) 

Claim  against  United  States — loss  of  deposit 
in  bank  designated  as  depositary  of  publio 
moneys. 

The  proceeds  ot  the  sale  ot  a  Tessel  seUed  as  a 
prize,  deposited  by  a  marshal  tn  a  national 
bank  wblcb  Is  a  special  or  designated  deposi- 
tary of  public  moneys,  do  not  constitute  pub- 
lic moneys  ot  the  United  States,  within  the 
meaning  of  the  statates  applicable  to  public 
money  and  authorising  its  deposit  in  a  pub- 
lic depositary ;  and  such  deposit  does  not, 
therefore,  constitute  a  payment  ot  such 
moneys  to  the  United  States,  which  will  make 
the  government  liable  tberefor  In  case  of  the 
failure  of  the  bank  pending  appeal. 

[No.  16.] 

Argued  October  10,  1899.    Decided  Voven^ 
her  20,  1899. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  tjie  Second  Circuit 
to  review  a  judgment  reversing  a  decision  of 
a  Circuit  Court  in  favor  of  the  plaintiff  for 
the  amount  of  a  deposit  made  pendente  Ute 
in  a  bank  designated  as  a  depositary  of  pub- 
lic moneys.    Affirmed. 

See  same  case  below,  38  U.  S.  App.  616, 
73  Fed.  Rep.  505,  19  C.  C.  A.  543. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederlo  R.  Oondert,  Jr^  argued 
the  cause  and  Messrs.  Coudert  Bros,  and 
Charles  Frederic  Adams  filed  a  brief  for 
plaintiff  in  error. 

Assistant  Attorney  General  Pradt  argued 
the  cause  and  filed  »  brief  for  defendant  in 
error. 

Contention!  of  counsel  sufficiently  appear 
in  the  opinion. 

£1T8]    *Mr.    Justice    MeKena*    deliTWred    the 
opinion  of  the  court: 

The  plaintiff  bases  his  right  of  action  on 
the  act  of  March  3, 1887,  known  as  the  Tuck- 
er act  (24  Stat,  at  L.  606),  and  the  foUomr- 
ing  facts: 

In  November,  1863,  the  United  States  vee- 
ed  Granite  City  sedaed  the  Spcudoh  bark 
Tercsita,  the  property  of  Raphael  Madraco, 
in  the  Gulf  of  Mexico  aa  a  blockade  runner. 
Proceedings  were  instituted  for  her  condem- 
nation and  forfeiture  in  the  district  court 
for  the  eastern  district  of  Louisiana.  By  or- 
der of  the  court,  dated  August  23,  1864,  'she 
and  her  cargo  were  sold  by  the  United  States 
marshal,  and  the  proceeds  of  the  sale, 
amounting  to  the  sum  of  $10,360.20,  after 
deducting  costs  and  other  charges,  were  de- 
posited by  the  marshal  in  the  First  National 


tThis  case  originally  stood  on  tbe  docket  as 
Coudert,  Plainttft  in  Brror,  v.  United  Btatet. 
Death  of  the  plaintiff  being  suggested  at  the  ai^ 
gument,  tbe  appearanceof Fulier.admlnlstrator. 
etc,  as  plaintiff  In  error,  was  Hied  herein  and 
entered. 
122 


Bank  of  New  Orleans,  a  special  or  designated 
depositary  of  public  moneys  of  the  United 
States,  *to  await  the  further  order  of  the[l79] 
court.  Judgment  was  subsequently  ren- 
dered in  favor  of  the  claimant  against  the 
United  States,  from  which  the  Tatter  ap- 
pealed to  the  supreme  coui°t,  obtaining  a 
supersedeas  pending  the  appeal.  The  judg- 
ment was  affirmed  and  restitution  of  tbe 
vessel  and  cargo  directed.  The  Teresita,  5 
Wall.  180,  sub  nom.  United  States  v.  Tht 
Teresita,  18  L.  ed.  027. 

Pending  the  appeal  to  the  supreme  court 
the  bank  failed,  and  a  receiver  was  duly  ap- 
pointed of  its  assets.  In  liquidating  its  af- 
fairs the  receiver  paid  Madrazo  during  his 
lifetime,  and  to  his  representatives  after  his 
death,  dividends  amounting  in  all  to  $8,183.- 
87,  the  first  payment  May  1,  1871,  the  last 
on  September  28,  1882.  Madrazo  died  in 
Cuba  on  the  14th  of  April,  1877,  and  on  the 
20th  of  September,  1888,  ancillary  letters  of 
administration  were  issued  in  the  county  of 
New  York  to  the  defendant  in  error.  . 

After  tbe  payment  of  September  28,  1882, 
the  receiver  had  nc  further  funds  applica- 
ble to  the  claim.  This  action  was  brought 
September  24,  1888,  for  the  sum  of  $2,175.43, 
the  balance  of  tbe  proceeds  of  the  sale  after 
deducting  the  payments  made  by  the  receiv- 
er. 

The  circuit  court  rendered  judgment  for 
the  plaintiff  for  the  amount  claimed,  with  ia> 
terest  from  September  28,  1882.  The  circuit 
court  of  appeids  reversed  the  judgment  (33 
U.  S.  App.  615,  73  Fed.  Rep.  606,  19  C.  C.  A. 
643),  and  the  case  was  brought  here. 

The  contention  of  plaintiff  in  error  is  that 
the  deposit  of  the  proceeds  of  (he  sale  of  the 
Teresita  in  the  First  National  Bank  of  New 
Orleans,  then  a  depositary  of  the  public 
ff.oneys  of  the  United  States,  was  a  payment 
into  the  Treasury  of  the  United  States,  and 
hence  a  receipt  thereof  by  the  United  States, 
and  "consequently,  a  sum  of  money  equal  to 
the  whole  of  such  net  proceeds  must  be  held 
to  have  beoonw  payable  to  the  claimant  by 
tiie  United  States  tuider  the  decree  of  restitu- 
tion, wholly  irrespective  of  any  loss  of  par- 
ticular assets  of  the  Treasury  through  the 
failure  of  the  bank." 

A  similar  contentitm  was  made  upon  facta 
very  much  the  same  in  Branch  v.  United 
States,  100  U.  S.  673,  26  L.  ed.  759.  In  that 
case  certain  cotton  was  seized  under  the  con- 
fiscation act,  and  sold  during  the  progress  of 
a  suit  for  its  condemnation,  by  order  of  *the[18tt] 
court,  and  the  proceeds  deposited  by  the  clerk 
to  await  thefuo-ther  order  of  the  court  in  the 
First  National  Bank  of  Selma,  Alabama,  up- 
on a  notification  of  the  Secretary  of  the  In- 
terior that  such  bank  had  been  designated 
by  the  Secretary  of  the  Treasury  as  a  deposi- 
tary of  public  money.  The  suit  was  dis- 
missed and  judgment  entered  in  favor  of  the 
defendants  for  costs.  Pending  the  suit  the 
bank  failed,  and  in  the  proceedings  for  wind- 
ing up  its  affairs  a  dividend  upon  the  depos- 
it was  paid  to  the  court,  and  then  by  order 
paid  over  to  the  claimants.  A  suit  was 
brought  against  the  United  States  for   the 
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balance  «t  the  original  deposit  upon  the 
gTOund  tlmt  the  Selma  bank  w&s  at  the  time 
of  the  deposit  a  designated  depositary  of  pub- 
lie  nooney  and  was  part  of  the  Treasury  of 
the  United  States,  and  that  consequently  a 
deposit  in  it  was  a  payment  into  the  Treas- 
ury of  the  United  States,  binding  the  latter 
to  ita  return  if  the  decision  of  the  court 
should  be  against  condemnation.  To  the 
contention  the  court  answered  by  Chief  Jus- 
tice Waite:  "The  position  assumed  by  the 
appellants  is  to  our  minds  wholly  untenable. 
The  designated  depositaries  are  intended  as 
places  for  the  deposit  of  the  public  moneys 
of  the  United  States ;  that  is  to  say,  moneys 
belonging  to  the  United  States.  No  officer 
of  the  United  States  can  charge  the  govern- 
ment with  liability  for  moneys  in  his  hands 
not  public  moifeys  by  depositing  them  to  hie 
own  eredit  in  a  bank  designated  aa  a  deposi- 
tary. In  this  case  the  money  deposited  be- 
longed for  the  time  being  to  the  court,  and 
was  held  as  a  trust  fund  pending  the  litiga- 
.  ti<m.  The  United  States  claimed  it,  but  their 
claim  was  contested.  So  long  as  this  contest 
remained  undecided,  the  officers  of  the  Treas- 
ury could  not  control  the  fund.  Although  de- 
posited with  a  bank  that  was  a  designated 
depositary,  it  was  not  paid  into  the  Treasury. 
No  one  could  withdraw  it  except  the  court  or 
the  clerk,  «uid  it  was  held  for  the  benefit  of 
whomsoever  in  tli«  end  it  should  be  found  to 
bdong." 

But  that  case  is  oladmed  to  be  distinguished 
from  the  pending  one  because  the  ''confisca- 
tion act,"  under  which  the  Branch  Case  wa? 
decided,  contained  no  provision  for  the  de- 
posit in  the  Treasury,  pendente  Me,  of  the 
proeeeda  of  property  seized,  but  not  yet  fi- 
nally condemned. 
181]  *&  other  words,  the  argument  ia  that  there 
was  no  provision  in  the  "confiscation  act," 
which  required  a  deposit  of  the  proceeds  of 
the  sale  of  property  seized,  and  hence  the  de- 
posit was  the  personal  act  of  the  officer, 
neitber  directed  nor  authorized  by  law,  and 
4id  not  charge  the  United  States  with  re- 
sponsibility, but  that  in  the  pending  case,  in 
pureuanoe  of  law,  the  deposit  was  virtually 
in  the  Treasury  of  the  United  States  and  be- 
came the  property  of  the  United  States — ^"as- 
sets of  the  Treasury" — and  subject,  as  public 
moneys  are  subject,  to  the  use  of  the  United 
States,  and  that  the  relation  of  debtor  and 
creditor  was  created  between  the  owner  of 
the  property  sold  and  the  United  States. 

The  argument  concedes,  and  necessarily, 
that  there  must  have  been  authority  or  re- 
quirement of  law  for  the  deposit  in  this  case. 
Was  there  such  authority  or  requirement? 
It  is  claimed  to  have  been  contained  in  cer- 
tain statutes  of  the  United  States  which  en- 
abled the  Secretary  of  the  Treasury  to  desig- 
nate national  banks  as  public  depositaries, 
and  by  the  acU  of  March  3,  1863  (12  Stat, 
at  L.  759,  chap.  86),  and  June  30,  1864  (13 
Stat,  at  L.  308,  chap.  174). 

The  latter  acts  respectively  provided,  with 
some  difference  of  expression  and  detail,  that 
"prize  property"  may  be  ordered  sold  by  the 
court  pendente  lite,  and  upon  any  sale  it 
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shall  be  the  duty  of  the  marshal  "forthwith 
to  deposit  the  gross  proceeds  of  the  sale  with 
the  Assistant  Treasurer  of  the  United  States 
nearest  the  place  of  sale,  subject  to  the  or- 
der of  the  court  in  the  particular  case."  This 
direction  of  the  statutes  was  not  complied 
with.  Its  practical  and  legal  alternative,  it 
is  contended,  was  complied  with  by  a  deposit 
of  the  proceeds  of  the  sale  of  the  Teresita  in 
the  New  Orleans  bank,  then  a  public  deposi- 
tary, which  by  such  designation  became  the 
Treasury  of  the  United  States. 

It  is  impracticable  to  quote  all  the  provi- 
sions of  law  in  regard  to  the  deposit,  keeping, 
and  disbursement  of  the  moneys  of  the 
United  States.  They  will  be  found  with  a 
reference  to  the  statutes  of  which  they  are 
the  reproduction  in  the  Revised  Statutes  of 
the  United  States,  title  XL.,  Public  Moneys. 
It  is  sufficient  to  say  that  places  of  deposit 
of  the  public  moneys  'are  provided,  and  the[18S] 
duty  of  the  <^cers  who  receive  and  disburse 
them.  From  these  provisions  it  will  be  seen 
that  the  public  moneys  of  the  United  States 
are  the  revenues  of  the  United  Sta4^  from  all 
sources,  and  the  gross  amount  received  must 
first  be  paid  into  the  Treasury.  {§  3617  and 
3618.  They  are  then  subject  to  the  draft  of 
the  Treasurer  of  the  United  States  drawn 
agreeably  to  appropriations  made  by  law. 
§§  3593  and  3642.    See  also  S  3210. 

From  this  summary  we  may  more  clearly 
understand  the  particular  provisions  of  law 
which  were  applicable  to  public  depositaries 
ai  the  time  of  the  deposit  in  this  case.  They 
were  contained  in  the  act  of  March  3,  1857 
(U  Stat,  at  L.  249,  chap.  114,  §  3621,  Rev. 
Stat.) ,  and  in  (  45  of  the  general  bojiking  act 
(13  Stat,  ftt  L.  113,  chap.  106,  }  3620,  Rev. 
Stat.). 

The  first  act  provided  that  "every  disburs- 
ing officer  or  agent  of  the  United  States,  hav- 
ing any  money  of  the  United  States  intrusted 
to  him  for  disbursement,  shall  be  and  he  ia 
hereby  required  to  deposit  the  same  with  the 
Treasurer  of  the  United  States  or  with  some 
one  of  the  assistant  treasurers  or  public  de- 
positaries, and  draw  for  the  same  only  in 
favor  of  the  persons  to  whom  payment  is  to 
be  made  in  pursuance  of  law  and  instruc- 
tions ;  except  when  payments  are  to  be  made 
in  sums  under  twenty  dollars,  in  which  cases 
such  disbursing  agent  may  check  in  his  own 
name,  stating  that  it  is  to  pay  small  claims." 

The  second  act  provided  that  "all  associa- 
tions under  this  act,  when  designated  for 
that  purpose  by  the  Secretary  of  the  Treas- 
ury, shall  be  depositaries  of  public  money, 
except  receipts  from  customs,  under  such 
reg^ations  as  may  be  prescribed  by  the  Secre- 
tary; they  may  also  bie  employed  as  financial 
agents  of  the  government;  and  they  shall 
perform  all  such  reasonable  duties,  as  deposi- 
taries of  public  moneys  and  financial  agents 
of  the  government,  as  may  be  required  of 
them.  And  the  Secretary  of  the  Treasury 
shall  require  of  the  associations  thus  desig- 
nated satisfactory  security,  by  the  deposit  of 
United  States  bonds  and  otherwise,  for  the 
safe-keeping  and  prompt  payment  of  the  pub- 
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lie  money  deposited  with  them,  and  for  tb« 
(183]faithful  perfonnance  of  their  'duties  as  fl- 
nancial  agents  of  the  government;  provided, 
that  every  association  which  sball  be  selected 
and  desiKnated  as  receiver  or  depositary  of 
the  public  money  shall  take  and  receive  at 
par  all  of  the  national  currency  bills  by  what- 
ever association  issued,  which  have  been  paid 
Into  the  government  for  internal  revenue  or 
for  loans  or  stocks." 

It  was  also  provided  bv  the  act  of  August 
6,  1846  (§  3616,  Rev.  Stat.):  "All  mar- 
shals, district  attorneys,  and  other  persons 
than  those  mentioned  in  the  preceding  sec- 
tion, having  public  money  to  pay  to  the 
United  States,  may  pay  the  same  to  any  de- 
positary constituted  by  or  in  pursuance  of 
law,  which  may  be  designated  by  the  Secre- 
tary of  the  Treasury." 

It  is  obvious  from  these  provisions  that  it 
was  only  public  money  of  the  United  States 
of  which  national  banks  could  be  made  de- 
positaries, and  it  was  therefore  only  public 
money  which  an  oflic-er  could  deposit  in  them, 
whether  he  received  it  originally  or  received 
it  to  disburse.  This  is  the  ruling  in  the 
Branch  Case,  and  it  is  clearly  applicable  to 
the  case  at  bar.  By  the  seizure  of  the  Teres- 
ita  the  title  to  her  did  not  change  nor  the 
title  to  the  proceeds  of  her  sale,  pendente 
lite.  That  awaited  adjudication,  and  what- 
ever relations  to  such  proceeds  or  responsi- 
bility for  them  the  United  States  might  have 
assumed  if  they  had  been  deposited  with  an 
assistant  treasurer,  they  did  not  become  pub- 
lic money  and  subject  to  the  statutes  applica- 
ble to  public  money,  and  authorized  to  be  de- 
posited in  a  public  depositary. 

It  is  not  without  significance  that  when 
Congress  authorized  "moneys  paid  into  any 
court  of  the  United  States,  or  received  by  the 
officers  thereof,  in  any  cause  pending  or  ad- 
judicated in  such  court,"  to  be  deposited  with 
a  designated  depositary,  it  required  it  to  be 
done  "in  the  name  and  to  the  credit  of  such 
oourt,"  and  not  to  the  credit  of  the  United 
Stotes.  Act  of  March  24,  1871  (17  Stat,  at 
L.  1,  diap.  2). 

Judgment  a/firmed. 

[184]  NORMAN  MARKUSON,  Appt., 

V. 

N.  F.  BOUCHER,  Warden  of  the  Peniten- 
tiary of  North  Dakota  at  Bismarck. 

(See  S.  C.  Ueporter's  ed.   184-187.) 

Baheat  corpus  to  review  conviction  in  state 
court. 

Ilabeas  corpus  to  review  a  Jodgment  o(  a  state 
court  io  a  criminal  case,  on  the  sronnd  that 
some  right  under  tbe  Constitution  of  the 
United  States  has  been  dented  to  the  person 
convicted,  will  not  ordinarily  be  granted,  as 
the  proper  remedy  Is  by  writ  of  error. 

[No.  77.]    

Note. — At  io  habeat  oorput  to  tett  consti- 
tutiOHOlity  of  itatute,  see  note  to  Hovey  v.  El- 
liott (N.  V.)  39  L.  R.  A.  440. 

Ab  to  furl»diction  of  Federal  court*  on  habeat 
eorout.  see  notes  to  Re  lluse,  25  C.  C.  A.  4, 
and  Tlnsley  v.  Anderson,  43  h.  ed.  U.  S.  02. 
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Argued  and  Submitted  Ootoher  27, 18$9.  Dt- 
aided  Hovember  tO.  1899. 

APPEAL  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota  discharging  a  writ  of 
habeas  corpus  issued  on  behalf  of  a  person 
iinprisoned  under  commitmentbystatecourt. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  O'Brieii  argued  the  cause  and 
filed  a  brief  for  appellant: 

Habeas  corpus  is  the  appellant's  proper 
and  appropriate  remedy  inasmuch  as  at  the 
time  of  his  application  for  the  writ  he  was 
without  means  to  prosecute  an  appeal  or 
writ  of  error  from  the  North  Dakota  supreme 
court  to  this  court. 

Re  y eagle,  135  U.  S.  1,  34  L.  ed.  55,  10 
Sup.  Ct.  Rep.  058. 

Mr.  EdwAxd  Winterer  argued  the  cause 
and  filed  a  brief  for  appellee : 

The  writ  of  habeas  corpus  is  not  a  proceed- 
ing for  the  correction  of  errors,  and  cannot 
be  used  as  a  substitute  for  a  writ  of  error. 

Eio  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  Bn  parte  Siehold,  100  U.  S.  371.  25  L. 
ed.  717;  Em  parte  Curtis,  106  U.  S.  371,  27 
L.  ed.  232.  I  Sup.  Ct.  Rep.  381 ;  Ex  parte 
Royall,  117  U.  S.  241,  29  L.  ed.  868,  6  Sup. 
Ct.  Rep.  734 ;  Be  Frederioh,  149  U.  S.  70,  37 
L.  ed.  053,  13  Sup.  Ct.  Rep.  793 ;  Re  Snow, 
120  U.  S.  274,  30  L.  ed.  658,  7  Sup.  Ct  Rep. 
556;  Stevens  v.  Fuller,  136  U.  S.  408,  34  L. 
ed.  461,  10  Sup.  Ct.  Rep.  911. 

In  the  absence  of  exceptional  and  urgent 
circumstances  this  question  should  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error. 

yew  York  v.  Eno,  155  U.  S.  89.  39  L.  ed. 
80,  15  Sup.  Ct.  Rep.  30;  Bergemann  v.  Bank- 
rr,  157  UT  S.  055,  39  L.  ed.  845,  15  Sup.  Ct. 
Rep.  727;  Ea  parte  Royall,  117  U.  S.  241,  29 
L.  ed.  808,  0  Sup.  Ct.  Rep.  734 ;  Andrews  v. 
Stcarts,  166  U.  S.  272,  39  L.  ed.  422,  15  Sup. 
Ct.  Rep.  389;  Ew  parte  Fonda,  117  U.  8.  516, 
29  Ij.  ed.  994,  6  Sup.  Ct.  Rep.  848 ;  Re  Dun- 
can,  139  U.  S.  449,  35  L.  ed.  219,  11  Sup.  Ct. 
Rep.  573;  Re  Wood,  140  U.  S.  278,  35  L.  ed. 
.■)05,  11  Sup.  Ct.  Rep.  738:  Cook  v.  Hart,  140 
U.  S.  183,  36  L.  ed.  034,  13  Sup.  Ct  Rep.  40; 
Re  Frederick,  149  U.  S.  70,  37  L.  ed.  053.  13 
Sup.  Ct  Rep.  793 ;  Pepke  v.  Cronan.  155  U. 
S.  100.  39  L.  ed.  84,  15  Sup.  Ct  Rep.  34; 
rtnsley  v.  Anderson,  171  U.  8.  101,  43  L.  ed. 
91,  18  Sup.  Ct  Rep.  805. 

*Mr.    Justice    MeKenna    delivered    the[184] 
opinion  of  the  court : 

On  the  3d  of  January,  1898,  the  appellant 
presented  a  petition  to  the  United  States  dis- 
trict cotirt  for  the  district  of  North  Dakota 
for  a  writ  of  habeas  corpus.  It  alleged  that 
the  petitioner  was  confined,  and  had  been 
since  the  7th  of  December,  1807,  in  the  state 
penitentiary  of  North  Dakota,  under  and  ia 
pursuance  of  a  "certain  pretended  commit- 
ment" issued  by  the  district  court  of  the  fifth 
judicial  district  of  the  state,  in  and  for  the 
oounty  of  Barnes,  upon  a  "pretended  judg- 
ment and  sentence"  of  said  court  in  certain 
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proceedings  therein  instituted  on  the  relft* 
tion  of  the  assistant  attornej  general  of  th« 
it&te,  and  by  the  terms  of  said  judgment  and 
lenience  the  petitioner  was  sentenced  to  be 
imprisoned  in  said  state  penitentiary  fmr  on* 
t'«ar. 
•C]  'That  petitioner  appealed  to  the  supreme 
Csiurt  of  the  state,  which  court  affirmed  "in 
all  things  the  said  judgment,  conviction,  and 
sentence,"  whereupon  he  was  confined  as 
Aforesaid.  That  the  proceedings  "were  had 
and  carried  on"  under  and  pursuant  to  the 
provisions  of  {  7605  of  the  Kevised  Statutes 
<rf  Hit  atate,  and  of  other  statutes  of  the 
•tete. 

The  petttion  further  alleged  that  the  said 
•tatutM  violated  the  fifth  and  sixth  articles 
of  the  Amendments  of  the  Constitution  of  the 
United  Stait«a,aiid  article  1  of  the  Fourteenth 
AmendmMii,  in  that  they  (the  statutes)  pro- 
vide for  the  chaj-ging  of  a  citizen  with  an  in- 
famous crime  and  compel  him  to  answer  and 
be  punished  therefor  without  a  presentment 
and  indictment  of  a  grand  jury,  and  deprive 
in  a  criminal  prosecution  the  right  of  a  trial 
by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  was  committed,  and  per- 
mit a  conviction  of  one  accused  of  crime  with- 
out being  confronted  with  the  witnesses 
against  him,  and  operate  to  abridge  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  and  deprive  them  of  liberty 
and  property  without  due  process  of  law  and 
the  equal  protection  of  the  laws,  in  that  they 
provide  that  in  prosecutions  thereunder  a 
conviction  for  the  contempt  of  court  may  be 
had  without  a  trial  by  jury,  whereas  in  all 
other  criminal  prosecutions  persons  accused 
are  entitled  to  a  jury  trial ;  and,  further,  in 
that  under  such  proceedings  a  contempt  of 
court  is  punishable  as  an  infamous  crime, 
whereas  in  all  other  proceedings  a  contempt 
of  court  is  punishable  e«  a  misdemeanor. 

Petitioner  further  alleged  that  he  was  in 
"straitened  circumstances,  and  without 
means  or  power  to  prosecute  a  writ  of  error 
from  the  supreme  court  of  the  state  to  the 
Supreme  Court  of  the  United  States,  or  to 
employ  counsel  to  present  or  argue  it  there, 
and  is  informed  and  believes  if  he  had  hucli 
means  it  could  not  be  brought  on  for  hearing 
before  the  expiration  of  his  sentence." 

A  writ  of  habeas  corpus  was  prayed  for 
and  issued.  On  return  and  hearing  it  was 
discharged,  and  the  petitioner  remanded  to 
custody.  From  the  order  remanding,  this 
appeal  was  prosecuted,  and  the  petitioner 
was  admitted  to  bail  to  Await  the  decision  of 
tihe  appeal. 

In  the  brief  of  appellant's  counsel,  and  also 
in  tbAt  of  the  attorney  general  of  the  state, 
as  well  aa  in  oral  argument,  the  oonstitu- 
tienal  points  raised  were  argued  at  length. 
We  are  not  disposed  to  consider  them.  We 
have  frequently  pronounced  against  the  re- 
188]view  by  habeas  corpus  of  the  judgments  "of 
the  state  courts  in  criminal  cases,  because 
some  right  under  the  Constitution  of  th« 
United  States  was  alleged  to  have  been  d*> 
nied  the  person  convicted,  and  have  repeat* 
175  IT.  8. 


edly  decided  the  proper  remedy  was  by  writ 
of  error. 

It  is  not  necessary  to  review  the  cases  or  to 
repeat  or  justify  their  reasoning.  We  lately 
stated  the  rule  and  the  reasons  for  it  in  the 
cases  of  Baker  v.  Orice,  169  U.  S.  284,  42  L. 
ed.  748,  18  Sup.  Ct.  Rep.  323,  and  in  Tinsley 
V.  Anderaon,  171  U.  S.  101,  43  L.  ed.  91,  18 
Sup.  Ot.  Rep.  805.  In  the  latter,  passing  on 
an  appeal  from  judgment  dismissing  a  writ 
of  habeas  corpus,  the  chief  justice  said: 
'The  dismissal  by  the  circuit  court  of  the 
United  States  of  its  own  writ  of  habeas  cor- 
pus was  in  accordance  with  the  rule,  repeat- 
edly laid  down  by  this  court,  that  the  circuit 
courts  of  the  United  States,  while  they  have 
power  to  grant  writs  of  habeas  corpus  for  the 
purpose  of  inquiring  into  the  cause  of  re- 
straint of  liberty  of  any  person  in  custody 
under  the  authority  of  a  state  in  violation  of 
the  Constitution,  a  law,  or  a  treaty  of  the 
United  States,  yet,  except  in  cases  of  peculiar 
urgency,  ought  not  to  exercise  that  jurisdic- 
tion by  a  discharge  of  the  person  in  advance 
of  a  final  determination  of  his  case  in  the 
courts  of  the  state,  and,  even  after  f>uch  final 
determination,  will  leave  him  to  his  remedy 
to  review  it  by  writ  of  error  from  this  court. 
Ex  parte  Royall,  117  U.  S.  241,  29  L.  ed.  808, 
6  Sup.  Ct.  Rep.  734;  Ed  parte  Fonda,  117  U. 
S.  516,  20  L.  ed.  904,  6  Sup.  Ct.  Rep.  848;  R« 
Frederick,  149  U.  S.  70,  37  L.  ed.  653, 13  Sup. 
Ct.  Rep.  793;  Pepke  v.  Cronan,  155  U.  8. 
100,  39  L.  ed.  84,  15  Sup.  Ct.  Rep.  34 ;  Berge- 
inann  v.  Backer,  157  U.  S.  655,  39  L.  ed.  845, 
15  Sup.  Ct.  Rep.  727;  Whitten  v.  Tomlinaon, 
100  U.  S.  231,  40  L.  ed.  406,  16  Sup.  Ct.  Rep. 
297;  Baiter  v.  Orice,  160  U.  S.  284.  42  L.  ed. 
748,  18  Sup.  Ct.  Rep.  323." 

In  Baker  v.  Orice  Mr.  Justice  Peckham 
said:  "Instead  of  discharging  they  [the 
Federal  courts]  will  leave  the  prisoner  to  be 
dealt  with  by  the  courts  of  the  state;  that 
nfler  a  final  determination  of  the  case  by  the 
state  court  the  Federal  courts  will  even  then 
generally  leave  the  petitioner  to  his  remedy 
by  writ  of  error  from  this  court.  The  rea- 
son for  this  course  is  apparent.  It  is  an  ex- 
ceedingly delicate  jurisdiction  given  to  the 
Federal  courts  by  which  a  person  under  an 
indictment  in  a  state  court  and  subject  to  its 
laws  may,  by  the  decision  of  a  single  judge 
of  the  Federal  court,  upon  a  writ  of  habeas 
corpus,  be  taken  out  of  the  custody  of  the  of- 
ficers of  the  state  and  finally  discharged 
therefrom,  and  thus  a  trial  by  the  state 
"courts  of  an  indictment  found  under  the[18T] 
laws  of  a  state  be  finally  prevented." 

The  jurisdiction  is  more  delicate,  the  rea- 
son against  its  exercise  stronger,  when  a 
single  judge  is  invoked  to  reverse  the  decision 
of  the  highest  court  of  a  state  in  which  the 
constitutional  rights  of  a  prisoner  could 
have  been  claimed  and  may  be  were  rightly 
decided,  or,  if  not  rightly  decided,  could  be 
reviewed  and  redressed  by  a  writ  of  error 
from  this  court. 

The  case  at  bar  presents  no  circumstancea 
to  justify  a  departure  from  the  rule  or  to  re- 
lieve from  the  application  of  its  reasons.  Nor 
does  the  question  arise  what  right  appellant 
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would  hare  had  to  petition  relief  from  the 
district    court  if  his  remedies  againet  the 
judgment  of  the  state  court  had  ceased  to 
«zirt. 
Judgment  affirmed. 


tTHE  NEW  YORK. 

(See  S.  C.  Beportera  ed.  187-210.) 

lAhel  in  admiralty  for  oottisUm — erots-Uhel 
— judioial  notice  of  Canadian  ^  statute — 
duty  of  vessel  when  signals  are  disregard- 
ed—defective lookout — failure  to  put  of- 
ficers and  crew  on  the  stand — duty  to 
answer  signals — recovery  for  loss  of  cargo 
where  both  vessels  are  in  fault. 

i.  Jodlclal  notice  may  be  taken  of  the  Cana- 
dian act  of  1886  for  tbe  regulation  of  naviga- 
tion, which  la  In  all  material  respects  like  tbe 
act  of  Congresa  of  188S. 

t.  A  Canadian  atatute  naed  In  the  trial  oonrt 
by  conaent  of  counsel,  and  shown  by  affidavit 
to  bave  been  treated  as  part  of  tbe  record, 
though  not  formally  certified  aa  such,  but  cer- 
tified by  tbe  clerk  to  be  a  true  copy  of  the  act 
as  published,  In  response  to  a  writ  of  certio- 
rari reciting  that  tbe  statute  bad  been  Intro- 
duced In  evidence,  and  requiring  tbe  clerk  to 
tranamit  a  certified  copy  thereof  to  the  circuit 
court  of  appeals,  may  be  considered  on  a  re- 
view of  the  decision  by  the  Supreme  Court  of 
the  United  States  on  writ  of  certiorari. 

The  rule  that  a  steamer  approaching  an- 
other vessel  wblcb  has  disregarded  her  sig- 
nals, or  whose  position  or  movements  are  un- 
certain. Is  bound  to  stop  until  her  course  be 
ascertained  with  certainty,  Is  peculiarly  ap- 
plicable when  a  vessel  going  up  a  narrow 
river  channel  Is  about  to  meet  a  descending 
vessel  upon  cross  courses,  and  signals  of  the 
latter  are  given  three  times  without  reply. 

4.  The  failure  of  a  vessel  to  see  the  lights  of 
another  vessel  or  bear  signals  blown  by  her 
en  a  clear  night,  when  they  are  not  more 
than  a  mile  apart.  Is  conclusive  evidence  of  a 
defective  lookout. 

6.  Failure  to  put  the  offleera  and  crew  of  a 
vessel  on  the  stand  to  explain  why  the  lights 
of  another  vessel  were  not  seen  or  her  signals 
beard  In  a  clear  night,  when  the  vessels  were 
not  more  than  a  mile  apai't,  greatly  strength- 
ens the  presumption  of  a  defective  lookout. 

4.  The  fact  that  a  steamer  Is  entitled  to  bold 
her  course  does  not  excnse  her  from  attend- 
ing to  signals,  from  answering  where  an  an- 
swer Is  required,  or  from  adopting  such  pre- 
cantlona  aa  may  be  neceasary  to  prevent  a 
collision,  in  case  there  be  a  distinct  indica- 
tion that  tbe  obligated  steamer  Is  about  to 
fall  In  her  duty. 

T.  The  rule  that  every  vessel,  when  approach- 
ing another  so  as  to  Involve  risk  of  collision. 


shall  slacken  her  speed,  or.  If  necessary,'  shall 
stop  and  reverse,  ''tearly  applies  to  a  veaael 
going  with  the  stream,  which  has  signified  an 
Intention  to  pass  to  the  left,  which  involvea 
danger  of  collision. 

8.  An  obligated  steamer  proposing  by  whistle 
to  deviate  from  tbe  customary  course  should 
receive  an  immediate  reply. 

9.  The  tanit  of  a  vessel  will  not  preclude  the 
underwriters  of  her  cargo  from  recovering  tbe 
full  amount  of  their  damages  caused  by  col- 
lision, from  another  vessel  which  Is  also  lo 
fault. 

[No.  66.) 

Argued  October  19,  1899.    Decided  Novem- 
ber SO,  1899. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decision  reversing 
a  decree  of  the  District  Court  on  a  libel  in 
admiralty  and  cross-libpl  for  damages  caused 
by  collision  of  vessels.    Reversed. 

See  same  case  below,  54  U.  8.  App.  248,  82 
Fed.  Rep.  810,  27  C.  C.  A.  154;  56  U.  S.  App. 
146,  86  Fed.  Rep.  814,  30  C.  C.  A.  628. 

Statement  by  Mr.  Justice  Brotrai 
This  was  a  libel  in  admiralty  filed  by  thm 
Erie  &  Western  Transportation  Company, 
owner  of  the  propeller  Conemaugh,  'and  a[189] 
cross-libel  by  the  Union  Steamboat  Com- 
pany, owner  of  the  propeller  New  York, 
agsLinst  tbe  propeller  Conemaugh,  to  recover 
damages  for  a  collision  between  these  ves- 
sels which  occurred  between  7  and  8  o'clock 
in  the  evening  of  October  21,  1801,  on  the 
Canadian  side  of  the  Detroit  river,  a  short 
distance  below  the  village  of  Sandwich  in 
the  province  of  Ontario,  and  between  what  is 
known  as  Petite  COte,  on  the  Canadian  side, 
and  Smith's  Coal  Shutes,  on  the  American 
side,  of  the  river.  The  river  at  this  point  is 
nearly  straight,  and  flows  in  a  direction 
about  south-southwest.  The  underwriters 
of  the  cargo  of  the  Conemaugh  were  permit- 
ted to  intervene  to  protect  their  interests. 

The  libel  of  the  Conemaugh  averred  that 
she  was  bound  from  Milwaukee  to  Erie,  Pa., 
with  a  cargo  of  about  1,800  tons  of  package 
freight;  that  she  was  proceeding  down  the 
river  on  the  American  side  of  mid-channel, 
"havins  hauled  some  to  starboard  to  avoid 
s<Hne  piles  driven  in  the  channel,"  and  known 
as  the  Kasota  piles,  and  when  half  or  three- 
quarters  of  a  mile  above  Smith's  Coal  Dock, 
she  received  a  signal  of  two  blasts  from  the 
steamer  Burlington,  which,  with  four  barges 
in  tow,  had  gone  down  the  Canadian  side  of 
the  river,  and  was  then  rounding  to  at  th« 
coal  dock  on  the  American  side,  exhibiting 
her  masthead  and  green  lights  to  the  Cone- 


fThe  docket  title  of  this  case  Is  Erie  d  West- 
ern TramportatUm  Company  et  oL,  PetttUmers, 
V.  Union  Steamboat  Company,  Claimant  0/  the 
Propeller  New  York. 


NOTB. — As  to  rules  for  avoiMng  ooUisions, 
■ee  notes  to  St.  John  v.  Paine,  18  L.  ed.  U.  8. 
587 ;  Williamson  v.  Barrett.  14  L.  ed.  U.  8.  68 ; 
The  Abbotsford  v.  Johnson,  25  L.  ed.  V.  S.  168 ; 
The  B.  A.  Packer  v.  New  Jersey  LIghterag-  Co. 
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SB  U  ed.  n.  8.  4S3 ;  The  Niagara.  28  C.  C.  A. 
582 ;  The  Uonnt  Hope,  29  C.  C.  A.  368. 

As  to  the  signification  of  the  tignali  of  meet- 
ing vessels,  see  note  to  The  New  York.  30  C.  C. 
A.  680. 

As  to  damages  for  eoUision  where  both  ves- 
sels ore  at  fault,  see  note  to  Tbe  City  of  Hart- 
ford V.  RIdeout,  24  L.  ed.  V.  S.  930. 

As  to  presumption  against  a  party  from  fait- 
wre  to  produce  evidence,  see  Cartler  v.  Troy 
Lumber  Co.  (III.)  14  L.  B.  A.  470  and  note. 
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atMigh.  Her  engine  was  at  once  checked, 
and  remained  checked  until  the  time  of  the 
otdlisioD,  her  helm  starboarded,  the  whistle 
answered  by  two  blasts,  and  the  propeller 
hauled  out  sharply,  keeping  some  distance 
above  the  tow,  and  so  directing  her  course  as 
to  pass  astern  and  to  the  Canadian  side  of 
Oi»  tow,  which  was  then  stretched  out  in  the 
river  toward  that  side;  that  the  Conemaugh 
then  made  the  lights  of  the  New  York  down 
the  river  below  the  tow,  and  coming  up  to- 
ward the  Conemaugh  upon  such  a  course 
that  the  Conemaugh  would  cross  the  course 
of  the  New  York  before  the  latter  could 
reach  the  point  of  intersection;  that  the 
Conemaugh  at  once  blew  her  a  signal  of  two 
blasts,  notifying  the  New  York  that  she  was 
so  directing  her  course  as  to  keep  well  in  on 
the  Canadian  shore,  and  to  leave  the  New 
Tork  to  starboard  as  she  should  come  abreast 
[IVOJof  the  tow.  Receiving  *no  reply  thereto,  the 
Conemaugh  repeated  the  signal  of  two  blasts. 
The  New  York  did  not  reply  to  this  second 
signal,  whereupon  the  Conemaugh  blew  a 
third  signal  of  two  blasts,  when  the  New 
York,  which  had  all  the  time  been  coming 
rapidly  up  the  river,  without  replying  to  any 
«f  the  Conemaugh's  signals,  turned  sudden- 
ly and  rapidly  to  starboard,  swinging  over 
to  the  Canadian  side ;  seeing  which,  the  Cone- 
maugh blew  alarm  whistles  and  hardstar- 
boarded  her  helm.  But  the  New  Tork,  first 
swinging  rapidly  and  violently  to  starboard, 
and  apparently  turning  some  to  port  before 
she  strudc,  came  on  at  full  speed,  struck  the 
Conemaugh  on  the  starboard  side  abreast  the 
texas,  cut  deeply  into  her,  and  crushed  her 
aide.  The  Conemaugh  almost  immediately 
rtruck  fhe  Canadian  bank  of  the  river  and 
filled  and  sank. 

The  answer  and  cross-libel  of  th«  New 
York  averred  that  ^e  was  bound  on  a  voy- 
age from  Buffalo  to  Milwaukee,  laden  with 
a  cargo  of  general  merchandise;  that  at  the 
time  of  the  collision  she  was  bound  up  the 
Detroit  river,  and  when  near  the  point  in 
said  river  below  where  the  river  Rouge 
empties  into  it,  a  steamer — the  Burlington — 
wiui  a  tow  of  four  barges  began  to  round  to 
fr<Mn  the  Canadian  side  to  Smith's  Coal  Dock 
on  the  American  side,  exhibiting  to  the  New 
York  her  masthead  and  red  side  light,  as 
well  as  the  red  side  lights  of  the  barges  in 
tow.  To  this  the  New  York  blew  her  a  pass- 
ing signal  of  one  blast,  "at  the  same  time 
checking  her  engine  and  reducing  her  speed 
to  ahout  4  miles  an  hour,  and  then  porting 
her  helm  so  as  to  pass  under  the  stern  of  tlie 
last  barge.  When  the  New  York  had  ar- 
rived at  a  point  abreast  of  the  last  barge  in 
tow,  a  signal  of  two  whistles  was  heard,  but 
being  unable  to  see  any  vessel,  and  noticing 
only  a  white  light  close  on  the  Canadian 
bald:  of  the  river,  this  signal  of  two  blast!) 
was  not  answered,  as  it  seemed  to  be  intend- 
ed for  some  other  vessel,  the  New  York  being 
then  close  to  the  Canadian  bank,  and  there 
not  being  room  enotigh  for  any  vessel  to  safe- 
ly pass  between  her  and  that  bank.  The 
New  York  therefore,  still  running  slowly, 
continued  on  her  course  so  as  to  go  around 
dose  to  the  last  barge,  and  when  abreast  of 
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her  quarter  starboarded  so  as  to  go  close  un- 
der her  stern.  'While  passing  under  the[191] 
stem  of  this  barge,  and  not  more  than  10  or 
20  feet  frwn  her,  several  short  blasts  of  a 
propeller,  which  proved  to  be  the  Cone- 
maugh, were  heard  close  at  hand,  and  not 
more  than  100  feet  away.  The  Conemaugh 
pursued  her  course  directly  across  the  bowa 
of  the  New  York,  which  was  then  swinging 
under  a  hard-a-starboard  helm.  A  collision 
was  then  inevitable,  and  there  was  neither 
time  nor  room  enough  to  stop  the  engine  of 
the  New  York,  and  tiie  only  way  left  open  to 
avoid  a  collision  was  to  continue  under  head- 
way and  to  swing  clear  under  a  hard-a-star- 
board helm.  "niis  was  done.  Notwith- 
standing this  the  Conemaugh,  with  consider- 
able headway,  continued  on  her  course  across 
the  bows  of  the  New  York,  so  that  the  lat- 
ter struck  her,  stem  on,  on  the  starboard 
side,  abreast  of  her  forward  gangway,  and 
glancing  along  this  side  was  swung  by  the 
Conemaugh  nearly  alongside."  The  New 
York  immediately  backed,  and  offered  her  as- 
sistance to  the  Ccmemaugh,  but  as  she  was 
then  on  the  bank  she  refused  the  assistance. 
That  no  other  passing  signal  was  heard  from 
any  steamer  after  the  exchange  of  the  signal 
of  one  blast  with  the  Burlington,  except  the 
signal  of  two  short  blasts  from  the  Cone- 
maugh, and  that  when  this  was  received  the 
New  York  was  close  alongside  of  the  last 
barge  heading  for  the  Canadian  bank  of  the 
river,  where  no  steamer  could  pass  with  safe- 
ty, starboard  to  starboard. 

A  large  amount  of  testimony  was  intro- 
duced on  behalf  of  the  libellant,  but  none 
whatever  by  the  claimant.  A  hearing  upon 
pleading  and  proofs  before  the  district  court 
resulted  in  a  decree  holding  both  vessels  in 
fault  and  dividing  the  damages,  although 
the  district  judge  expressed  tome  doubt  with 
regard  to  the  fault  of  the  Conemaugh.  6J 
Fed.  Rep.  553.  Libellant  soon  thereafter 
moved  for  a  rehearing  upon  the  ground  that 
the  rules  of  the  supervising  inspectors  had 
no  application ;  that  the  International  Rules 
adopted  in  1885  governed  the  case,  and  asked 
leave  to  submit  further  testimony,  and  for 
other  reasons.  This  was  granted,  and  a  new 
dectee  entered  vacating  the  former  decree, 
and  adjudging  the  New  York  to  have  been 
solely  in  fault  upon  the  ground  that,  under 
•the  case  of  The  Oxty  of  Veto  Tork,  147  U.  S.[1M1 
85,  ««&  nom.  Alexander  v.  Maohan,  37  L.  ed. 
90,  13  Sup.  Ot.  Rep.  211,  then  recently  decid- 
ed, the  fault  of  the  Conemaugh  had  not  been 
proved  with  sufficient  clearness  to  justify  a 
division  of  damages.  Thereupon  the  claim- 
nnt  moved  to  vacate  the  decree  and  for  leave 
to  introduce  evidence  in  its  own  behalf,  which 
was  denied.  This  motion  was  repeated  upon 
afTidavite,  and  the  deposition  of  the  master, 
Eetond  mate,  and  engineer  of  the  New  York 
taken  de  bene  esse  under  the  statute.  The 
motion  was,  however,  denied,  the  depositions 
stricken  from  the  files,  and  a  final  decree  en- 
tered against  the  New  York  for  the  damages 
and  loss  to  the  Conemaugh  and  her  cargo. 

Thereupon  the  claimant  appealed  the  cause 
to  the  circuit  court  of  appeals,  and  upon  the 
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record  being  filed  in  that  court  a  motion  wu 
made  by  the  libellant  for  an  order  that  the 
testimony  of  a  witness  b«  taken  to  prove 
the  Canadian  statut*  in  force  for  regulating 
the  navigation  of  the  waters  of  the  province 
of  Ontario  at  the  time  of  the  collision,  and 
that  a  copy  of  such  statute  be  introduced  in 
the  cause.  This  motion  was  supported  by 
an  affidavit  that  the  Canadian  statute  was 
introduced  in  the  district  court,  and  used 
and  referred  to  in  the  arguments  upon  the 
rehearing  before  the  district  judge;  that 
such  statute  was  then  treated  and  used  as 
part  of  the  record;  but  there  was  no  ste- 
nographer present  at  the  time  and  no  minute 
of  such  introduction  and  use  of  the  Canadian 
statute  was  preserved  in  the  record.  The 
motion  for  an  order  permitting  testimony 
to  prove  the  Canadian  statute  appears  to 
have  been  withdrawn,  a  suggestioin  of  dim- 
inution  of  record  substituted,  and  a  writ  of 
certiorari  asked  for  and  gpranted  to  supply 
such  evidence  as  did  not  appear  in  the  rec- 
ord. The  district  court  made  return  to  this 
writ  by  an  order  that  the  clerk  transmit  to 
the  court  of  appeals  a  certified  copy  of  the 
Canadian  statutes  governing  the  navigation 
of  vessels  in  the  waters  of  Canada  during  the 
year  1891.  The  navigation  act  of  Canada 
«f  1880  was  thereupon  sent  up  with  a  cer- 
tificate of  the  clerk  of  the  district  court  that 
"the  papers  hereto  attached,  marked  Exhibit 
A,  are  a  true  copy  of  the  Revised  Statutes  of 
Canada  1886,  volume  1,  chapter  79,  entitled 
'An  Act  Respecting  the  Navigation  of  Cana- 
riBsjdian  Waters,  a.  d.  1886 ; '  'that  1  have  careful- 
'ly  compared  the  same  with  the  original  act 
as  published,  and  find  the  same  to  be  a  true 
copy  of  such  original  and  of  the  whole  there- 
of." 

That  court,  however,  refused  to  consider 
this  statute  upon  the  ground  that  the  return 
of  the  district  court  to  the  writ  contained  no 
certificate  that  the  statute  was  made  a  part 
of  the  record  by  being  offered  and  received 
in  evidence,  but  only  a  statement  by  the 
clerk  that  "that  which  is  returned  is  a  cor- 
rect copy  of  the  Ctmadian  statute  as  pub- 
lished." 

The  hearing  of  the  appeal  resulted  in  a  re- 
versal of  the  decree  o>f  the  district  court,  and 
a  remand  to  that  court  with  directions  to 
dismiss  the  libel  of  the  Conemaugh  upon  the 
ground  that  she  only  was  in  fault.  54  U. 
8.  App.  248,  82  Fed.  Rep.  819,  27  0.  0.  A. 
154.  A  rehearing  was  subsequently  asked 
for  and  denied.  56  U.  S.  App.  146,  86  Fed. 
Rep.  814,  30  C.  C.  A.  028. 

Whereupon  libellant  applied  for  and  waft 
granted  a  writ  of  certiorari  from  this  court. 

Mr.  Harvey  D.  Oonlder  argued  the 
cause  and,  with  Mr.  John  C.  Bhato,  filed  a 
brief  for  petitioners: 

Where  a  party  has  withheld  the  beat  evi- 
dence of  a  material  fact  claimed  by  him,  or 
has  not  produced  witnesses  whom  he  might 
have  called,  the  presumption  is  that  such  evi- 
dence, if  produced,  would  have  been  detri- 
mental to,  or  would  have  disproved,  his  con- 
tentious. 
128 


Wolff  T.  The  VaderUmd,  18  Fed.  Rep.  78«| 
Clifton  v.  United  States,  4  How.  246,  II  L. 
ed.  959;  Oulf,  C.  d  S.  F.  R.  Co.  v.  BUi»,  10  U. 
S.  App.  040,  54  Fed.  Rep.  481,  4  C.  C.  .K. 
454. 

The  Oreat  Lakes  are  not  "lakes  and  inland 
waters  of  the  United  States"  within  the 
meaning  of  the  act  of  1886  (23  Stat  at  h. 
438,  chap.  354). 

Moore  v.  American  Trantp.  Co.  24  How.  I, 
16  L.  ed.  674;  American  Tranep.  Co.  y. 
Moore,  5  Mich.  368;  The  Garden  City,  26 
Fed.  Rep.  766;  The  Robert  Holland  <£  Par- 
ana, 59  Fed.  Rep.  200 ;  The  Oenetee  Ohi«f  w. 
Fitzhugh,  12  How.  443,  13  L.  ed.  1058;  Craig 
V.  Continental  Ins.  Co.  141  U.  S.  638,  35  L. 
cd.  88ii,  12  Sup.  Ct.  Rep.  97;  Illinois  C.  R. 
Co.  v.  niifuns,  146  U.  S.  387,  36  L.  ed.  1018, 
13  Sup.  Ct  Rep.  110;  United  States  v.  Rod- 
gets,  150  U.  S.  201,  37  L.  ed.  1075,  14  Sup. 
Ct  Rep.  109. 

The  Conemaugh  had  an  active  duty  to  per- 
form in  keeping  out  of  the  way  of  the  New 
York,  and  the  New  Yoiic  had  an  equally  im- 
perative duty  to  keq)  her  course;  each  had  • 
right  to  rely  upon  the  other's  performance 
of  its  duty. 

The  Delaware,  161  U.  S.  467,  40  L.  ed.  774, 
10  Sup.  Ct  Rep.  610;  Meyers  Excursion  A 
Nav.  Co.  V.  The  Emma  Kate  Ross,  41  Fed. 
Kpp.  828. 

The  New  York's  duty,  as  to  course,  wa« 
to  continue  as  she  was  then  going,  unless  it 
became  necessary  to  depart  from  that  course 
to  avoid  impending  peril  or  any  immediate 
danger,  and  in  that  event  her  departure 
must  only  be  to  the  extent  that  the  immedi- 
ate danger  reasonably  demands. 

The  John  L.  Bashrouok,  93  U.  S.  408,  «wt 
nom.  Lyman  v.  The  John  L.  Bashrouok,  2S 
L.  ed.  903. 

When  an  obstruction  is  presented,  it  ia 
the  duty  of  the  steamer  ascending,  breast- 
ing the  tide  or  current,  to  stop  ontu  the  ves- 
sel proceedini;  with  the  tide  or  enrrent  shall 
get  out  of  the  way,  because  of  the  greater 
facility  with  whicSh  the  ascending  steamer 
can  control  her  movements. 

The  Galatea,  92  U.  S.  439,  «u6  nom.  Roh- 
ert  V.  The  Oalatea,  23  L.  ed.  727. 

Statutory  rule  19  leaves  it  optional  with 
the  steamer  required  to  keep  out  of  the  way 
to  do  it  in  such  a  manner  as  she  may  choose, 
fixing  upon  her  the  imperative  obligation  to 
get  out  of  the  legal  course  of  the  privileged 
vessel.  Any  rule  taking  away  this  option 
and  requiring  this  to  be  done  in  a  certain 
manner  would  be  in  derogation  of  the  statu- 
tory rule  and,  so  far  as  inconsistent  with  it, 
invalid. 

The  B.  B.  Saunders,  23  Blatchf.  378.  25 
Fed.  Rep.  727;  The  Atlas.  4  Ben.  27,  Fed. 
Cas.  No.  833;  The  Transfer  Yo.  i,  44  Fed. 
Rep.  303 :  The  Ottoman,  33  U.  S.  App.  443, 
74  Fed.  Rep.  316,  20  C.  C.  A.  214. 

A  court  of  admiralty  will  take  judicial  no- 
tice of  foreign  regulations  for  the  preven- 
tion of  collisions,  without  such  technical 
proof  as  might  be  required  by  a  common-law 
court  in  an  ordinary  action. 

Talbot  V.  Seeman,  1  Cranch,  1,  2  L.  ed.  15; 
The  Scotia,  14  Wall.  170,  sub  nom.  Sears  v. 
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The  Bootia,  20  L.  ed.  822;  Marsden,  Colli- 
Biona,  310-340;  Wharton,  Confi.  L.  {  771; 
WhartMi,  Ev.  {$  285,  331. 

Ur.  F.  H.  Canfield  argued  the  cause  and, 
with  Mr.  O.  L.  Cornfield,  filed  a  brief  for  the 
underwriters  on  the  cargo  of  the  propeller 
Oonemaugh : 

In  cases  of  collision,  the  solution  of  which 
is  doubtful  because  of  conflicting  testimony, 
if  it  appear  that  an  important  witness  is 
not  called,  the  doubt  will  be  resolved  against 
the  vessel  on  which  he  was  en^iged. 

The  Fred  M.  Laurenoe,  15  Fed.  Rep.  635. 

The  rule  with  reenect  to  lookout  having 
been  violated  by  the  New  York,  she  must  b« 
held  to  have  been  in  fatdt  unless  it  be  estab- 
liiihed  by  clear  proof,  not  only  that  the  viola- 
tion of  the  rule  probably  did  not  contribute, 
but  that  it  could  not  have  contributed^  to 
the  collision. 

Richelieu  i  0.  Nov.  Co.  v.  Boston  Marine 
Ina.  Co.  136  U.  S.  408,  34  L.  ed.  398,  10  Sup. 
Ct.  Bep.  034;  The  Pennsylvania,  19  Wall. 
123,  sub  nom.  The  Pennsylvania  v.  Troop,  22 
L.  cd.  148.  * 

The  rule  that  a  ship  is  to  keep  her  course 
does  not  mean  that  she  is  to  do  so  obsti- 
nately when  she  sees  that,  under  the  pecul- 
iar circumstances  of  the  case,  she  can,  by 
departing  from  it,  av»id  a  ocdiision. 

Marsden,  Collisions,  475;  The  Sunnyaide, 
91  U.  S.  208,  sub  nom.  Miner  r.  Swmyside, 
23  L.  ed.  302. 

The  right  of  a  vessel  to  keep  her  course 
does  not  relieve  her  from  the  obligation  to 
maintain  a  careful  lookout. 

The  Chicago,  61  Fed.  Rep.  521. 

Hie  Ck>nemaugh's  thrice  repeated  signals 
and  the  exhibition  of  her  green  light  were 
clear  and  certain  indications  of  her  intent 
not  to  keep  out  of  the  way  of  the  New  York, 
which  the  latter  should  have  r^^rded  by 
checking  her  speed,  or,  if  necessary,  by  stop- 
ping and  reversing. 

The  0.  B.  Seuff,  32  Fed.  Rep.  237;  The 
America,  32  Fed.  Rep.  845;  The  Baltimore, 
34  Fed.  Rep.  660;  The  Aurania  &  The  Repub- 
lic, 20  Fed.  Rep.  98;  The  Friesland,  76  Fed. 
Rep.  591 ;  The  City  of  Chester,  42  U.  S.  App. 
366,  78  Fed.  Rep.  186,  24  C.  G.  A.  51;  The 
Louise,  8  U.  S.  App.  138,  52  Fed.  Rep.  885, 
3  C.  C.  A.  830;  The  Grand  Republic,  16  Fed. 
Rep.  424;  The  Memnon,  6  Asp.  Mar.  L.  Cas. 
317. 

A  vessel  whose  duty  it  is  to  hold  her 
course  is  not  justified  in  departing  there- 
from simply  because  it  is  convenient  for  her 
to  do  so.  She  must  hold  her  course,  unless 
prefvented  from  doing  so  by  some  necessity 
or  vie  major. 

The  imnoia,'\fi3  V.  S.  208,  sub  nom.  Gold- 
in§  T.  The  Illinois,  26  L.  ed.  562 ;  Marsden, 
Collisions,  403 ;  The  Clara  Davidson,  24  Fed. 
Rsp.  703;  Spencer,  Collisions,  p.  202. 

The  owner  or  underwriter  on  the  cargo,  in 
eases  of  collision  brought  about  by  the  mu- 
tnal  fanlts  of  the  oolliding  vessels,  has  the 
right  to  pursue  either,  or  lK>th,  of  the  wrong- 
doers. 

The  AJdbama  <£  The  Oame-Cock,  02  U.  S. 
695,  ««>  nom.  The  Alabama  v.  Nicholas  de 
taa  Casaa,  28  L.  ed.  763;  The  Virginia  Ehr- 
mum,  97  U.  8.  300,  tub  nom.  The  Virginia 
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Ehrman  v.  Curtis,  24  L.  ed.  890;  The  Altos, 
93  U.  S.  312,  sub  nom.  Phomix  Ins.  Co.  T. 
The  AtlaSt  23  L.  ed.  865;  The  Beaconsfield, 
158  U.  S.  303,  39  L.  ed.  993,  15  Sup.  Ct.  Rep. 
860;  The  Juniata,  03  U.  S.  337,  sub  nom. 
United  states  v.  The  Juniata,  23  L.  ed.  930. 

Messrs.  H.  O.  Wlsner  and  O.  E.  Kre- 
mer  argued  the  cause  and,  with  Mr.  W.  O. 
Johnson,  Hied  a  brief  for  respondent: 

The  laws  of  the  United  States  and  rules 
of  navigation  prescribed  by  the  supervising 
inspectors,  having  attached  to  the  steamers 
by  rea'son  of  the  commencement  of  their  ma- 
noeuvering  to  pass,  when  both  were  in  Ameri- 
can waters,  continued  to  be  obligatory  up  to 
the  time  the  Concmaugh  blew  the  alarm  sig- 
nal and  starboarded  across  the  bow  of  the 
New  York,  when  both  were  thereby  put  im 
extremis. 

.Vetc  York,  Z.  d  U.  8.  Mail  8.  8.  Co.  v. 
Kumbali,  21  How.  372,  16  L.  ed.  144;  The 
Johnson,  9  Wall.  146,  sub  nom.  The  John- 
son V.  McCord,  19  L.  ed.  610;  The  Wenono, 
19  Wall.  41,  sub  nom.  Fraaer  v.  The  Weno- 
na,  22  L.  ed.  52 ;  The  Breahwater,  166  U.  8. 
252,  39  L.  ed.  139,  15  Sup.  Ct.  Rep.  90. 

Navigation  on  the  Oreat  Lakes  is  excluded 
from  the  operation  of  the  act  of  March  3, 
1885,  by  the  clause  excepting  its  application 
to  vessels  navigating  within  the  harbors, 
lakes,  and  inland  waters  of  the  United 
States 

The  North  8tar,  22  U.  S.  App.  242,  62  Fed. 
Rep.  72,  10  C.  C.  A.  262. 

Under  inspector's  rule  No.  2,  it  was  the 
duty  of  the  Conemaugh  to  port  and  go  under 
the  stem  of  the  New  York. 

The  Johnson,  0  Wall.  140,  sub  nom.  The 
Johnson  v.  McOord,  19  L.  ed.  610;  The  Grand 
Republic,  16  Fed.  Rep.  427 ;  The  B.  B.  Saun- 
ders, 23  Blatchf.  378,  25  Fed.  Rep.  727; 
United  States  v.  Miller,  20  Fed.  Rep.  97 ;  The 
John  King,  1  U.  S.  App.  64,  49  Fed.  Rep. 
469,  1  C.  C.  A.  319;  The  E.  A.  Packer,  14  U. 
S.  App.  684,  58  Fed.  Rep.  251,  7  C.  C.  A. 
216;  The  George  8.  Shulte,  66  U.  S.  App. 
274,  84  Fed.  Rep.  508,  28  C.  C.  A.  476. 

This  is  the  rule  of  navigation  whether  de- 
clared by  inspector's  rules  or  not. 

The  Rhondda,  L.  R.  8  App.  Cas.  549;  The 
Columbia,  10  Wall.  246,  sub  nom.  The  Co- 
lumbia V.  Bunting,  19  L.  ed.  800;  The  Bri- 
tannia, 153  U.  S.  138,  sub  nom.  The  Britan- 
nia V.  Cleugh,  38  L.  ed.  663, 14  Sup.  Ct.  Rep. 
795:  The  Delatcare,  161  U.  S.  469,  40  L.  ed. 
771,  16  Sup.  Ot  Rep.  616. 

The  New  York  was  not  bound  to  check  or 
stop  her  speed. 

The  George  8.  Shults,  65  U.  S.  App.  274, 
84  Fed.  Rep.  608,  28  C.  C.  A.  476. 

The  New  York  was  under  no  obligation  to 
answer  the  Conemaugh's  signal,  and  her  act 
in  refusing  to  accept  the  proposition  was  in 
law  equivalent  to  a  refusal,  and  the  only  le- 
gal way  of  declaring  that  refusal. 

The  Delaware,  161  U.  8.  467,  40  L.  ed. 
774,  16  8up.  Ct  Rep.  616;  The  George  8. 
Shultg,  55  U.  8.  App.  274,  84  Fed.  Rep.  503, 
28  C.  C.  A.  476;  The  John  King,  1  U.  S.  App. 
64,  49  Fed.  Rep.  469,  1  C.  C.  A.  310;  The 
Florence,  68  Fed.  Rep.. 940;  The  B.  B.  Saun- 
ders, 23  Blatohf.  378,  26  Fed.  Rep.  731. 
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The  refusal  of  the  New  York  to  accept  the 
conemaugh's  signal  required  the  strictest 
observiaiice  of  the  rules  of  miTigation  on  the 
part  of  the  Conemaugh,  and  the  latter,  by 
cutting  across  the  line  of  the  protecting  tow 
and  across  the  course  of  the  New  York,  and 
by  ringing  up  the  engine  and  starboardine 
the  helm,  brought  atout  the  collision  and 
subsequent  loss. 

The  Mary  Powell,  63  U.  S.  App.  781,  92 
Fed.  Rep.  408,  34  C.  C.  A.  421 ;  The  B.  A. 
Packer,  14  U.  S.  App.  684,  58  Fed.  Rep.  251, 
7  C.  C.  A.  216. 

[198]    *Mr.  Justice  Browa  delivered  the  opinion 
of  the  court: 
This  collision  took  place  in  October,  1891. 

The  navigation  of  the  two  steamers  was 
therefore  governed  by  the  Congressional 
Rules  and  R^ulations  of  April  29,  1864  ( 13 
Stat,  at  L.  58,  chap.  69),  reproduced  in  Re- 
vised Statutes,  {  4233,  and,  so  far  at  least 
as  the  manoeuvers  of  the  respective  vessels 
took  place  in  American  waters,  by  the  su- 
pervising inspectors'  rules  in  force  in  1891. 
The  Revised  International  Regulations  of 
1885  (23  Stat,  at  L.  438,  chap.  354)  apply 
only  to  navigation  "upon  the  high  seas  and 
in  all  coast  waters  of  the  United  States;" 
and  in  {  2,  repealing  prior  inconsistent  laws, 
(lM]*there  is  an  exception  of  vessels  navigating 
"the  harbors,  lakee,  and  inland  waters  of  the 
United  States."  It  is  true  that  in-  Moore  v. 
American  Transp.  Co.  24  How.  1,  16  L.  ed. 
674,  the  limited  liability  act  of  1851,  which 
contained  an  exception  of  vessels  used  "in 
rivers  or  inland  navigation,"  was  held,  not- 
withstanding this  exception,  to  apply  to  ves- 
sels navigating  the  Great  Lalces;  but  the 
cases  are  readily  distinguishable.  In  that 
the  exception  was  "any  canal  boat,  barge,  or 
lighter,  or  to  any  vesxel  of  any  description 
used  in  rivers  or  inland  navigation."  It 
was  held  that  the  character  of  the  craft  enu- 
merated might  "well  serve  to  indicate  to 
some  extent,  and  with  some  reason,  the  class 
of  vessels  in  the  mind  of  the  law-makers, 
which  are  designated  by  the  place  where  em- 
ployed." But  the  case  was  really  decided  up- 
on the  ground  of  the  magnitude  of  the  Lakes, 
their  commerce,  their  vessels,  and  the  well- 
known  perils  incident  to  lake  navigation.  It 
was  tliought  that  such  commerce  deserved 
to  be  placed  on  the  footing  of  commerce  on 
the  ocean,  and  that  "Congress  could  not  have 
classed  it  with  the  business  upon  rivers,  or 
inland  naviga/tion,"  in  the  sense  in  which 
we  understand  these  terms.  In  the  present 
case  the  exception  is  specifically  of  "vessels 
navigating  the  harbors,  lakes,  and  inland 
waters  of  the  United  States."  If  the  word 
"lakes"  was  not  intended  to  include  the 
Great  Lakes  it  is  difficult  to  see  the  object 
of  Congress  in  making  use  of  that  word,  since 
nearly  all  the  other  navigable  lakes,  except 
I^ke  Champlain,  are  located  within  the  lim- 
its of  a  single  state,  and  no  act  was  neces- 
sary to  exempt  them,  as  the  power  of  Con- 
gress does  not  extend  to  the  purely  internal 
or  infraterritorial  commerce  of  the  country. 
The  Montello,  11  Wall.  411,  tub  nom.  United 
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States  V.  The  Montello,  20  L.  ed.  191 ;  Veaeit 
V.  Jfoor,  14  How.  568,  14  L.  ed.  645. 

_  The  question,  however,  is  one  of  little  prac- 
tical importance  in  this  case,  inasmuch  as 
rule  19  of  Rev.  Stat,  i  4233,  is  word  for  word 
the  same  as  article  16  of  the  Revised  Inter- 
national Rules  and  Regulations  of  1886.  Both 
are  as  follows:  "If  two  vessels  under  steam 
are  crossing  so  as  to  involve  risk  of  collision, 
the  vessel  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  tba  way  ot 
the  other. 

'The  power  of  the  auperviaing  inspector8[l96] 
to  adopt  rules  for  the  government  of  steam 
vessels  in  passing  each  other  (Rev.  Stat. 
4412)  is  limited  by  |  4400  to  steam  vessels 
"navigating  any  waters  of  the  United  States 
which  are  common  highways  of  commerce,  or 
open  to  general  or  competitive  navigation." 
liiese  rules  are  pertinent  to  this  case  only  so 
far  as  they  make  it  the  duty  of  vessels  to  in- 
dicate by  signals  of  one  or  two  whistles  the 
course  they  are  about  to  take,  and  of  the 
other  vessel  to  answer  them,  and  also,  in 
case  of  vAsels  crossing  each  other,  within 
the  meaning  of  article  16,  in  requiring  the 
obligated  vessel  to  avoid  the  other  by  port- 
ing and  going  under  her  stern.  These  rules 
are  as  follows: 

Rule  2.  "When  steamers  are  approaching 
each  other  in  an  oblique  direction  (as  shown 
in  diagram  of  the  fourth  situation)  they 
shall  pass  to  the  right  of  each  other  as  if 
meeting  'head  and  head'  or  nearly  so,  and 
the  signals  by  whistle  shall  be  given  and  an- 
swered promptly,  as  in  that  case  specified." 

Rule  3.  "If,  when  steamers  are  approacli- 
ing  each  other,  the  pilot  of  either  vessel  fails 
to  understand  the  course  of  the  other,  whether 
from  signals  being  given  or  answered  erro- 
neously or  from  other  cause,  the  pilot  so  in 
doubt  shall  immediately  signify  the  same  by 
giving  several  short  and  rapid  blasts  of  the 
steam  whistle;  and  after  the  vessels  have 
approached  within  half  a  mile  of  each  other 
both  shall  be  inunediately  slowed  to  a  speed 
barely  sufficient  for  steerage  way  until  the 
proper  signals  are  given,  answered,  and  un- 
derstood, or .  until  the  vessels  shall  have 
passed  each  other." 

Rule  6.  "The  signals  by  the  blowing  of  th« 
steam  whistle  shall  be  given  and  answered  by 
pilots  in  compliance  with  these  rules,  Bot 
only  when  meeting  'head  and  head,'  or  near- 
ly so,  but  at  all  times  when  passing  or  meet- 
ing at  a  distance  of  within  half  a  mile,  mad 
whether  passing  to  the  starboard  or  port." 

1.  We  are  of  opinion  that  the  Canadian 
statute  of  1886  may  properly  be  considered 
by  us. 

The  question  how  far  this  court  may  take 
judicial  notice  of  the  laws  of  a  foreign  coun- 
try has  been  the  subject  of  some  discussion, 
and  was  first  considered  by  this  court  in  the 
case  of  'Talbot  v.  fieemon,  1  Cranch,I,  38,  2[ioe] 
L.  ed.  15,  27.  That  was  a  case  of  salvage 
upon  recapture  from  the  French.  It  became 
necessary  to  inquire  whether  the  laws  of 
France  were  such  as  to  have  rendered  the 
condemnation  so  probable  as  to  create  a  cas« 
of  such  real  danger  that  her  recapture  could 
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b«  eonaidered  «  meritorious  service.  To 
proT*  this,  counsel  offered  several  decrees  of 
the  French  ^overmnent,  to  the  reading  of 
whieh  objection  was  made  upon  tihe  ground 
tb«t  they  were  the  laws  of  a  foreign  nation, 
and  therefore  to  be  proved  as  facts.  In 
holding  that  the  decree,  having  been  promul- 
gated in  the  United  States  as  a  law  of 
France,  was  entitled  to  be  read,  Mr.  Chief 
Justice  Marshall  observed  "that  the  laws  ol 
»  foreign  nation,  designed  only  for  tb«  di- 
rection of  its  own  affairs,  are  not  to  be  no- 
ticed by  the  courts  of  other  countries,  unless 
proved  as  facts,  and  that  this  court,  with  re- 
spect to  facte,  is  limited  to  the  statement 
made  in  the  court  below,  cannot  be  ques- 
tioned. The  real  and  only  question  is 
whether  the  public  laws  of  a  foreign  nation, 
on  a  subject  of  common  concern  to  all  na- 
tions, promulgated  by  the  governing  powers 
of  a  country,  can  be  noticed  as  law  by  a  court 
of  admiralty  of  that  country,  or  must  be  still 
further  proved  as  a  fact.  The  negative  of 
this  proposition  has  not  been  maintained  in 
any  of  the  authorities  which  have  been  ad- 
duced. On  the  contrary,  several  have  been 
quoted  (and  such  seems  to  have  been  the 
general  practice)  in  which  the  marine  ordi- 
nances ol  a  foreign  nation  ar«  read  aa  law 
without  being  proved  as  facts.  It  has  been 
said  that  this  is  done  by  consent;  that  it  is 
a  matter  of  general  convenience  not  to  put 
parties  to  the  trouble  and  expense  of  proving 
permanent  and  well-known  laws  which  it  is 
IB  their  power  to  prove;  and  this  opinion  is 
countenanced  by  uie  case  cited  from  Boug- 
iaa.  If  it  be  correct,  yet  tiih  decree,  having 
baen  promulgated  in  the  United  States  as 
the  law  of  France,  by  the  joint  act  of  that 
department  which  is  intrusted  with  foreign 
intercourse,  and  of  that  which  is  invested 
with  the  powers  of  war,  seems  to  assume  the 
character  of  notoriety  which  renders  it  ad- 
missible in  our  courts." 

The  same  question  as  applied  to  the  orig- 
97]inal  rules  and  *regulatimis  was  presented  to 
us  in  the  case  of  The  Scotia,  14  Wall.  170, 
tub  nom.  Sears  v.  The  Scotia,  20  L.  ed.  822, 
in  which  we  held  that,  in  view  of  the  fact 
that,  these  rules  and  regulations  were  orig- 
inally adopted  by  the  British  orders  in  coun- 
cil o*  January  9,  1863,  and  by  Congress  in 
18M,  and  had  been  accepted  as  obligatory 
by  more  than  thirty  of  the  principal  com- 
mercial states  of  the  world,  including  almost 
all  which  have  any  shipping  on  the  Atlantic 
ocean,  we  would  take  judicial  notice  of  them 
and  toeat  them  as  laws  of  the  sea  and  of  gen- 
eral obligation.  The  duty  to  take  judicial 
notice  of  these  rules  was  also  recognized  by 
this  court  in  The  Belgenland,  114  U.  S.  355, 
370,  sub  nom.  The  Belgenland  v.  Jensen,  29 
L.  ed.  152,  157,  5  Sup.  Ot.  Rep.  860,  in  Riche- 
lieu A  O.  Nav.  Co.  V.  Boston  Marine  Ins.  Co. 
136  U.  &  408, 422, 34  L.  ed.  398,  403, 10  Sup. 
Ot.  Bep.  934,  and  in  numerous  cases  in  the 
lower  courts.  There  is  nothing  in  the  case 
of  IiMMrpeol  <£  0.  W.  Steam  Co.  v.  Phenim 
Ina.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Bep.  469,  in  conflict  with  this.  That  did 
not  involve  a  question  of  general  maritime 
law,  but  of  a  statutory  exemption  from  the 
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consequences  of  negligence  in  navigation  giv- 
en by  a  British  act  of  Parliament,  we 
know  of  no  reason  why  the  rule  adopted  in 
The  Scotia  should  not  be  applied  to  the  Re- 
vised International  Rules  and  R^ulationa. 
They  have  also  been  adopted  by  most,  if  not 
all,  the  nations  which  gave  their  assent  to 
the  original  rules  and  regulations  of  1863, 
and  the  reasons  which  induced  this  court  to 
take  judicial  notice  of  these  rules  are  equal- 
ly persuasive  here.  The  reference  to  the 
Canadian  statute  of  1886,  used  in  the  dis- 
trict court  and  printed  as  a  part  of  the  rec- 
ord here,  shows  it  to  be,  except  as  to  the 
waters  covered  by  it  and  as  to  certain  im- 
material local  regulations,  a  literal  copy  of 
the  congressional  act  of  1885. 

But  we  think  that  for  another  reason  the 
act  is  properly  before  us.  After  the  case  had 
been  appealed  to  the  circuit  court  of  appeals, 
the  libellant  moved  that  court  for  an  order 
requiring  the  testimony  of  a  witness  to  be 
taken  to  prove  the  Canadian  statute,  and 
filed  in  support  of  this  motion  affidavits  that 
in  the  printed  record  there  was  no  copy  of 
this  statute,  but  that  it  was  introduced  in 
the  district  court  and  used  and  referred  to 
in  the  arguments  upon  the  rehearing  before 
the  district  judge;  that  at  that  time  the 
libellant  offered  to  prove  the  statute  by  oral 
testimony,  but  that  it  was  then  agreed  in 
'open  court  between  the  proctors  that  the  te8-(198] 
timony  of  such  witness  might  be  dispensed 
with,  and  that  the  statute  then  in  court 
might  be  used  without  technical  proof  there- 
of. No  order  was  made  upon  this  motion, 
but  there  was  a  further  suggestion  to  the 
court  of  a  diminution  of  the  record  in  that 
the  Canadian  statute,  which  was  introduced 
and  used  a.s  evidence  in  the  district  court, 
did  not  appear  in  the  record,  and  a  writ  of 
certiorari  was  granted  "because  the  traa- 
aoript  of  the  record  in  this  case  does  not  ooa> 
tain  a  copy  of  the  Canada  statutes  govern- 
ing the  navigation  of  vessels  in  the  waters 
of  Canada  during  the  year  1891,  whieh  was 
introduced  in  evidence,  as  alleged."  In 
obedience  to  this  writ,  the  derk  of  the  dis- 
trict court  was  ordered  to  transmit  to  the 
circuit  court  of  appeals  a  certified  copy  of 
the  Canadian  statute.  This  was  done,  but 
the  clerk,  instead  of  certifying  that  it  was 
a  part  of  the  record,  certified  only  that  he 
had  "carefully  compared  the  same  with  the 
original  act  as  published"  (by  which  we  un- 
derstand as  published  in  the  statutes  of  Can- 
ada),  "and  find  the  same  to  be  a  true  copy 
of  such  original  and  of  the  whole  thereof." 
It  thus  appears  that  the  Canadian  statute 
had  been  used  in  the  district  court  by  con- 
sent of  counsel,  had  been  treated  as  part  of 
the  record,  and  that  the  copy  sent  up  was  a 
true  copy  of  the  statute  as  published.  It  is 
true  that  the  clerk  did  not  formally  certify 
it  to  be  a  part  of  the  record,  but  the  fact 
that  it  had  been  so  treated  was  established 
by  the  affidavit;  and  the  writ  of  certiorari 
upon  its  face  recited  the  fact  that  a  copy  of 
the  statute  had  been  introduced  in  evidence, 
as  alleged,  and  required  the  court  below  to 
"send  the  record  and  proceedings,  with  all 
things  concerning  the  same,  as  fully  and  en- 
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tirely  m  they  remain  of  record  in  said  dis- 
trict court."  In  view-  of  these  proceedings, 
we  think  the  circuit  court  of  appeals  should 
have  accepted  the  certified  copy  of  the  stat- 
ute as  properly  in  evidence  before  it. 

The  only  novel  feature  of  this  statate, 
pertinent  to  this  case,  is  as  follows: 

"Art.  10.  In  taking  any  course  authorized 
or  required  by  these  regulations,  a  steam- 
ship under  way  may  indicate  that  course  to 
any  other  ship  which  she  has  in  sight  by  the 

[109]following  'signals  on  her  steam  wmstie,  th&t 
is  to  say:  One  short  blast  to  mean  'I  am 
directing  my  course  to  starboard;'  two  short 
blasts  to  mean  'I  am  directing  my  course  to 
port;'  three  short  blasts  to  mean  'I  am  g^- 
ing  ait  full  speed  astern.'  The  tue  of  these 
•ignals  is  optional ;  but  if  they  are  used,  the 
course  of  the  ship  must  be  in  accordance  with 
the  signal  made." 

In  this  view,  the  question  whether  two 
American  vessels  running  from  one  American 
port  to  another  are  bound,  whenever  they 
cross  the  boundary  line  between  the  United 
States  and  Canada,  which  at  this  point  is 
the  filutn  aqua  of  Detroit  river,  to  conform 
to  the  navigation  laws  of  Canada,  does  not 
arise  in  this  case.  Were  all  the  commerce 
of  the  lakes  carried  on  in  American  vessels 
the  question  would  be  less  dilTicuIt  of  solu- 
tion. But  as  much  of  this  commerce  is  Ca- 
nadian, and  it  is  impossible  to  tell  whether 
an  approaching  vessel  be  .\merican  or 
Canadian,  an  attempt  to  apply  tlie  laws  of 
the  United  States  in  all  cases  might  result 
in  confusion  and  in  great  injustice  to  Cana- 
dian vessels,  in  case  the  rules  and  regula- 
tions of  the  two  countries  differed  in  any 
material  respect.  We  are  saved,  however, 
consideration  of  these  questions  by  the  fact 
that  the  signals  and  the  steering  rules  of  the 
United  States  and  Canada  are  practically 
identical.  This  fact  being  once  established, 
the  duty  of  vessels  of  both  nations  in  meet- 
ing  each  other,  either  upon  American  or 
Canadian  waters,  is  easily  understood. 

2.  In  pudding  of  the  responsibility  for 
this  collision  it  would  be  borne  in  mind  that 
the  Burlington  and  her  tow  were  temporari- 
ly occupying  from  two  thirds  to  three  quar- 
ters of  the  navigable  channel  of  the  river. 
The  distance  between  the  rear  barge  and  the 
Canadian  bank  of  the  navigable  channel  is 
variously  estimated,  but  according  to  the 
«ourt  of  appeals  was  about  500  feet.  It  may 
have  been  as  much  as  800  feet,  but  probably 
was  not  more  than  that.  The  night  was 
-clear  and  starlit,  the  weather  fine,  and  the 
collision  could  scarcely  have  occurred  except 
by  the  fault  of  one  or  both  vessels. 

The  Conemaugh,  a  steamer  of  1,609  tons 

IMO]burden,  was  coming  'down  the  American  side 
of  the  river  at  her  usual  speed  of  about  10 
miles  an  hour,  and,  when  her  attention  was 
first  called  to  the  obstruction  of  the  Burling* 
ton's  tow,  was  about  passing  what  are  known 
as  the  Kasota  piles,  which  were  in  fact  the 
leroains  of  a  coffer  dam  once  used  in  raising 
the  steamer  Kasota.  They  were  near  mid- 
channel,  tiiough  somewhat  upon  the  Ameri- 
can side,  and  about  three  quarters  of  a  mile 
above  Smith's  Coal  Dock.  As  she  was  pass- 
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ing  these  piles,  leaving  them  on  her  port 
hand,  she  received  and  answered  a  signal  of 
two  blasts  from  the  Burlington,  which  had 
come  down  the  river  on  the  Canadian  side, 
and  was  at  that  time  rounding  to  at  the  coal 
dodc  on  the  American  side,  her  tow  of  four 
barges  making  a  crescent  or  semicircle,  the 
outer  arm  of  which  was,  as  above  stated, 
from  600  to  800  feet  from  the  Canadian 
bank.  The  length  of  the  tow  was  about 
2,600  feet,  the  width  of  the  channel  about 
3,000  feet.  The  Burlington  at  this  time  was 
exhibiting  to  the  Conemaugh  her  white  mast- 
head and  her  starboard  green  light  The 
first  barge  in  tow  was  also  exhibiting  her 
green  light,  but  the  others  had  not  rounded 
to  sufficiently  to  exhibit  their  colored  li<;hta. 
After  exchanging  this  signal  with  the  Bur- 
lington, the  wheel  of  the  Conemaugh  was 
put  hard-a-starboard,  her  speed  checked,  and 
her  course  taken  across  the  stream  at  almost 
a  right  angle  with  her  former  course.  Upon 
this  course  she  was  exhibiting  her  green  light 
to  vessels  ascending  the  river.  After  she 
had  "picked  up"  or  discovered  the  rear  barge 
her  wheel  was  steadied,  and  then  ported  to 
follow  the  tow,  which  by  the  force  of  the  cur- 
rent was  gradually  swinging  down  stream, 
and  would  ultimately  round  to  on  the  Ameri- 
can side,  astern  of  the  Burlington.  As  the 
Conemaugh  steadied  her  wheel  to  starboard 
her  watcli  made  out  below  the  tow  and  about 
a  mile  distant  the  white  and  red  lights  of 
the  New  York,  apparently  somewhat  on  the 
American  side  of  mid-channel,  and  prompt- 
ly signaled  her  with  two  blasts  of  her 
whistle,  indicating  that  she  would  pass  her 
to  the  left.  No  answer  was  received  from 
the  New  York.  Under  such  circumstances 
it  would  have  been  more  prudent  for  the 
Conemaugh  to  stop  and  wait  a  few  minutes, 
until  the  'tow  had  drifted  down  and  left  thc[201] 
channel  clear  below  her;  but  inasmuch  as 
there  was  a  clear  space  of  500  feet  of  navi- 
gable water  between  the  last  barge  and  the 
Canadian  bank  of  the  channel,  we  should 
hesitate  to  condemn  her  for  this  fault,  were 
there  no  others  contributing  more  immedi- 
ately to  the  collision. 

Kcceiving  no  answer  to  her  first  blast,  the 
Conemaugh,  when  the  two  steamers  'were 
about  three  quarters  of  a  mile  apart,  repeated 
her  signal  of  two  blasts, — the  New  York  then 
showing  her  masthead  and  both  colored 
lights.  Again  no  reply  was  made  by  the 
New  York.  The  Conemaugh,  which  had  then 
ported  and  was  heading  toward  the  Cana- 
dian shore,  and  about  four  points  from  the 
direct  course  down  the  river,  gave  a  third 
signal  of  two  blasts,  the  New  York  continu- 
ing to  show  all  three  of  her  lights,  and  be- 
ing apparently  close  to  and  between  the 
second  and  third  barges  of  the  tow.  The 
New  York  made  no  answer  to  this  third  sig- 
nal. The  duty  of  the  Conemaugh  at  thii 
juncture  was  plain.  She  should  have 
stopped  her  engines  after  the  second  signal, 
and,  if  necessary  to  bring  her  to  a  complete 
standstill,  have  reversed  them.  Nothing  is 
better  settled  than  that,  if  a  steamer  be_  ap- 
proaching another   vessel   which  has  disre- 
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garded  her  signals,  or  whose  position  or 
moTements  are  uncertain,  she  is  bound  to 
stop  until  her  course  b«  ascertained  with 
certainty.  The  Louisiana  v.  Fisher,  21  How. 
1,  16  L.  ed.  29;  ChamherUtin  v.  Word,  21 
How.  548, 16  h.  ed.  211 ;  Kelson  v.  Leland,  22 
How.  48,  16  L.  ed.  269;  The  Uartello,  163  U. 
S.  64,  71,  sub  nom.  The  Martello  v.  Wtll^, 
38  L.  ed.  637,  640;  14  Sup.  Ct.  Rep.  723;  The 
Teutonia,  23  Wall.  77,  sui  nom.  Sieward  v. 
The  Teutonia,  23  L.  ed.  44;  The  James  Watt, 

2  W.  Rob.  271 ;  The  Birkenhead,  3  W.  Rob. 
lSiTheHermann,4  Blatchf.441,Fed.Ca8.No. 
6,408;  The  Huntsville,  8  Blatchf.  228,  Fed. 
Cas.  No.  6,915;  The  Hatnmonia,  4  Ben.  515, 
Fed.  Cas.  No.  6,005;   The  Mary  Sandford, 

3  Ben.  100,  Fed.  Cas.  No.  9,225;  The 
Arabian,  2  Stuart,  Vioe  Adm.  72.  There 
wait  peculiar  necessity  for  such  action  in 
this  case.  These  vessels  were  about  to 
meet  upon  crossing  courses,  and  to  pass  each 
other  in  the  narrowest  part  of  the  channel. 
The  Conemaugh  had  three  times  signaled 
h«r  wish  to  take  the  Canadian  side,  and  pass 
starboard  to  starboard.  The  New  York  had 
three  times  neglected  to  give  her  assent  to 

t(X]thi8  arrangement.  The  Conemaugh  "had  con- 
strued her  failure  to  reply  as  an  acquiescence 
in  her  own  signals.  TTie  New  York  might 
have  constru^  such  failure  as  a  refusal  t;.^ 
acquie&ce.  In  such  a  case  it  was  clearly  in- 
cumbent upon  the  Conemaugh  to  stop  until 
the  mystery  of  her  silence  was  explained. 
•ad  in  iailing  so  to  do  As  was  guilty  of 
fault.  Instead  of  that,  while  running  under 
check  and  under  a  port  helm,  she  steadied  and 
almost  immediately  lost  the  green  light  of 
the  New  York,  whereupon  she  sounded  an 
■  al<\nn  whistle,  put  het  helm  hard-a-star- 
board,  and  endeavored  io  shoot  across  the 
bows  of  the  New  York.  The  two  steamers 
were  then  upon  converging  courses  and  about 
a  quarter  of  a  mile  apart.  Kven  then,  if  the 
Conemaugh  had  put  her  helm  hard-a-port 
and  reveraed  her  engines  she  would  probably 
have  avoided  a  collision,  although  her  final 
error,  being  apparently  in  extremis,  perhaps 
ought  not  to  be  attributed  to  h^r  as  a  fault. 
But  she  kept  on  her  course  at  full  speed, 
with  her  helm  hard-a-starboard,  while  the 
New  York  came  up  the  river,  under  a  port 
wheel  and  at  full  speed,  displaying  her  mast- 
head and  red  light  to  the  Conemau<!b.  Juflt 
before  the  collision  the  wheel  of  the  New 
York  was  starboarded,  but  too  late  to  avert 
the  blow.  She  struck  the  Conemaugli  on  her 
starboard  side  near  the  gangway,  and  sank 
her  within  ten  minutes.  The  place  of  the 
eollision  seems  to  have  been  very  near  the 
Canadian  bank,  and  about  1,000  feet  from 
and  m  little  upon  the  port  'quarter  of  the 
Furguaon,  the  stem  barge  of  the  Bnrling- 
ton's  tow. 

The  fault  of  the  Conemaugh  appears  the 
more  flagrant  from  the  fact  that  the  two 
steamers  were  crossing  vessels  within  the 
meaning  of  rule  19  (Rev.  Stat,  i  4233),  and 
that  the  Conemaugh,  having  the  New  York 
upon  her  starboard  side,  was  bound  to  keep 
oat  of  her  way.  The  supervising  inspectors' 
roles  require  that  this  manoeuver  rtiaU  b« 
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performed  by  porting  the  wheel  and  passing 
under  the  stern  of  the  preferred  vessel.  But, 
irrespective  of  this  rule,  prudent  seamanship 
ordinarily  requires  that  the  obligated  vessel 
shall  take  a  course  which,  if  the  preferred 
vessel  perform  her  own  duty,  will  certainly 
avoid  a  collision,  viz.,  port  and  go  astern. 
If,  upon  the  other  hand,  she  elects  to  star- 
board and  cross  the  *bows  of  the  other  ves8el,[203] 
she  incurs  the  manifest  danger  of  not  pass- 
ing the  point  of  intersection  before  the  pre- 
ferred vessel  strikes  her,  and  is  justly  con- 
sidered as  assuming  the  responsibility  for 
the  success  of  her  manoeuver.  The  B.  A. 
Packer,  140  U.  8.  360,  366,  sub  nom.  The  B. 
A.  Packer  v.  yew  Jersey  Lighterage  Co.  36  L. 
ed.  453,  457,  11  Sup.  Ct.  Rep.  794;  The  Vor, 
2  Asp.  M.  L.  Cas.  264.  Of  course,  there  may 
lie  sudi  conduct  on  the  part  of  the  favored 
vessel  as  would  show  that  she  was  alone 
guilty  of  fault,  but  the  greater  safety  of  port- 
ing is  so  manifest  that  the  circumstances 
must  be  quite  exceptional  to  justify  a  differ- 
ent course.  The  failure  of  the  Conemaugh's 
manoeuver  in  this  case  only  emphasizes  het 
original  fault  in  failing  to  come  to  a  standi 
still  when  her  two  first  signals  to  the  New  ^ 
York  were  disregarded.  « 

The  conduct  of  the  Conemaugh,  as  we  shall 
hereafter  show  in  the  navigation  of  the  New 
York,  was  not  even  ooasistent  with  her  owa  ' 

theory,  which  was  that  she  would  cross  the  L' 

course  of  the  New  York  and  pass  down  be-  | 

tween  her  and  the  Canadian  bank.  Instead 
of  doing  so,  however,  as  soon  as  she  had 
"picked  up"  the  stem  barges  and  ascertained 
their  exact  location,  she  ported  her  helm 
sufficiently   to   display   to   these   barges   a 

flimmer  of  her  red  light,  and  as  the  New 
ork  was  about  the  same  time  starboarding 
to  clear  these  barges,  the  result  was  that 
neither  gave  the  other  sufficient  room  to  pass. 
These  circumstances  were  most  favorable  to 
the  collision  which  almost  immediately  en- 
sued. 

3.  Inasmuch  as  no  witnesses  were  sworn 
from  the  New  York  we  are  c(nnpelled  to  judge 
of  the  propriety  of  her  manosuvete  from  the 
admissions  in  her  answer  and  from  the  other 
testimony  in  the  case.  From  these  it  ap- 
pears that  the  propeller,  a  vessel  of  1,700 
tons,  was  bound  up  the  river,  and,  when  near- 
ing  the  point  below  where  the  river  Rouge 
empties  into  the  Detroit  just  above  Smith's 
Coal  Dock,  she  descried  tlie  Burlington  and 
her  tow  beginning  to  round  to  from  the  Cana- 
dian side  of  the  river  to  the  coal  dock  on  the 
-American  side,  exhibiting  to  the  New  York 
her  masthead  and  red  lights  as  well  as  the  reA 
side  lights  of  the  barges  in  tow.  The  answer 
avers  that  thereupon  "the  New  York  blew  a 
passing  signal  of  one  blast,  at  the  same  time 
checking  her  engine  and  reducing  her  speed 
to  about  4  miles  an  hour,  and  then  porting 
her  *helm  so  as  to  pass  under  the  stern  of  the[204J 
last  barge.  When  the  New  York  had  arrived 
at  a  point  abreast  of  the  last  Imrgc  in  tow,  a 
signal  of  two  whistles  was  heard,  but  being 
unable  to  see  any  vessel,  and  noticing  only  a 
white  light  close  on  the  Canadian  bank  of 
the  river,  the  signal  of  two  blasts  was  not 
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answered,  as  it  seemed  to  be  intended  for 
some  other  vessel,  the  New  York  being  then 
close  to  the  Canadian  bank,  and  there  not  be- 
ing room  enough  for  any  vessel  to  safely  pass 
between  her  and  the  bank." 

If  there  were  no  other  evidence  in  the  case 
than  these  allegations,  and  the  uncontra- 
dicted testimony  of  the  Conemaugh  that  she 
,  blew  three  signals  to  the  New  York,  none  of 
which  were  answered,  it  is  sufficient  to  show 
the  latter  to  have  been  guilty  of  a  grievous 
fault.  The  night  was  clear,  and  there  ap- 
pears to  have  been  no  difficulty  in  seeing  the 
white  and  colored  lights  of  the  Burlington 
and  her  tow,  and  should  have  been  none  in 
seeing  the  lights  of  the  Conemaugh.  No  rea- 
son is  given  why  the  signals  of  the  Cone- 
maugh were  not  heard,  and  as  the  New  York 
was  not  more  than  a  mile  distant  from  her 
when  her  first  signal  was  blown,  and  consid- 
erable less  than  that  when  the  second  signal 
was  blown,  her  inability  to  hear  them  is  in- 
explicable, except  upon  the  theory  that  no 
sufficient  lookout  was  maintained,  or  that 
such  lookout  did  not  attend  properly  to  his 
duties.  Her  officers  failed  conspicuoiuly  to 
see  what  they  ought  to  have  seen  or  to  hear 
what  they  ought  to  have  heard.  This,  un- 
explained, is  conclusive  evidence  of  a  defect- 
ive lookout.  The  Sea  OuU,  23  Wall.  165, 
tub  nom.  The  Sarah  Watson  v.  The  Sea  Chtll, 
23  L.  ed.  90;  The  James  Adger,  3  Blatchf. 
615,  Fed.  Cas.  No.  7,188;  The  Fanita,  14 
Blatchf.  545,  Fed.  Cas.  No.  4,636;  The  Sun- 
nyside,  91  U.  S.  208,  sub  nom.  Miner  t.  The 
Sunnyside,  23  L.  ed.  302 ;  Spencer,  Collisions, 
{  175. 

The  force  of  this  presumption  of  a  defec- 
tive lookout  is  greatly  strengthened  by  the 
fact  thai  the  claimant  did  not  see  fit  to  put 
upon  the  stand  the  officers  and  crew  of  the 
New  York,  who  certainly  would  have  been 
able  to  explain,  if  any  explanation  were  pos- 
sible, why  the  lights  of  the  Conemaugh  were 
not  seen  and  distinguished  or  her  signals 
heard.  It  was  said  by  this  court  in  the  case 
of  Clifton  T.  United  States,  4  How.  242,  246, 
11  L.  ed.  957,  that  "to  withhold  testimony 
(S05]which  it  was  in  *the  power  of  the  party  to 
produce,  in  order  to  rebut  a  charge  against 
him,  where  it  is  not  supplied  by  other  equiva- 
lent testimony,  might  be  as  fatal  as  positive 
testimony  in  support  or  confirmation  of  the 
charge."  If  the  New  York  heard  the  signals, 
it  was  her  duty  to  answer  them.  Beyond 
this,  however,  the  answer  admits  that  a  sig- 
nal of  two  whistle:*  was  heard,  and  a  white 
light  close  on  the  Canadian  bank  of  the  river 
was  noticed,  but  the  signal  was  not  answered, 
•a  it  seemed  to  be  intended  for  some  other 
vessel.  However,  the  white  light  in  connec- 
tion with  the  whistles  could  only  have  been 
the  masthead  light  of  a  steam  vessel,  and  as 
there  is  no  evidence  that  there  was  any  other 
vessel  coming  up  the  river,  the  signal  could 
only  have  been  intended  for  the  New  York. 
If  she  were  unable  to  see  the  colored  lights 
of  the  approaching  steamer,  it  was  her  duty 
to  stop  until  she  made  them  out,  or  other- 
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wise  determine  the  identity  and  course  of  tha 
approaching  vessel. 

Her  only  excuse  for  her  omission  is  that 
she  was  the  preferred  vessel  within  the  19th 
American  ajid  1 6th  Canadian  rule,  and  that 
by  the  23d  American  and  22d  Canadian  rule 
it  was  her  duty  to  keep  her  course.  But  the 
fact  that  a  steamer  is  entitled  to  hold  her 
course  does  not  excuse  her  from  inattention 
to  signals,  from  answering  where  an  an- 
swer IS  required,  or  from  adopting  such  pre- 
cautions as  may  be  necessary  to  prevent  a 
collision,  in  case  there  be  a  distinct  indica- 
tion that  the  obligated  steamer  is  about  to 
fail  in  her  duty.  As  was  said  in  the  caee  of 
The  Sunnyside,  91  U.  S.  208,  222,  sub  nom. 
Miner  v.  The  Sunnyside,  23  L.  ed.  302,  307 : 
"Cases  arise  in  navigation  where  a  stubborn 
adherence  to  a  general  rule  is  a  culpable 
fault,  for  the  reason  tihat  every  navigator 
ought  to  know  that  rules  of  navigation  are 
ordained,  not  to  promote  collisions,  but  to 
save  life  and  property  by  preventing  such 
disasters."  See  also  The  Delau>are,  101  U. 
S.  4o9,  40  L.  ed.  771,  16  Sup.  Ct.  Rep.  510; 
The  Maria  Martin,  12  Wall.  47,  sub  nom. 
Martin  v.  Northern  Transp.  Co.  20  L.  ed. 
255.  Both  the  Canadian  and  American 
Codes  provide  that  in  construing  and  obey- 
ing these  rules  due  regard  must  be  had  to 
all  dangers  of  navigation  and  to  any  special 
circumstance  which  may  exist  in  any  par- 
ticular case,  rendering  a  departure  from 
them  necessary  in  order  to  avoid  ''immedi-[2063 
ate  danger.  There  is  another  rule  pertinent 
in  this  connection,  namely,  rule  21  Ameri- 
can, and  article  18  Canadian,  that  every 
vessel  when  approaching  another  vessel  so 
as  to  involve  risk  of  collision,  shall  slacken 
her  speed,  or,  if  necessary,  stop  and  reverse. 
That  the  obligation  to  observe  this  rule  at- 
tached to  the  New  York  under  the  peculiar 
circumstances  of  this  case  is  entirely  clear. 
Fler  attention  had  been  called  to  the  fact 
that  a  steamer  was  coming  down  the  river 
between  the  rear  barge  and  the  Canadian 
bank.  Tlie  channel  was  narrow,  and  the 
descending  vessel  had  signified  her  intention 
to  starboard  her  helm  and  pass  the  New 
York  to  the  left.  The  New  York  avers  in 
her  answer  that  there  was  not  room  enough 
for  any  vessel  to  safely  pass  between  her  and 
the  Canadian  bank,  but,  notwithstanding 
this,  she  kept  her  course  toward  that  bank, 
and  was  thus  constantly  narrowing  the 
channel  through  which  the  Conemaugh  sig- 
nified her  intention  of  passing.  She  averrra 
that  her  speed  in  passing  the  tow  was  about 
4  miles  an  hour,  but  the  District  Judge  was 
of  opinion  that  she  maintained  double  that 
speed  until  the  vessels  came  together.  How- 
ever this  may  be,  her  failure  to  answer  the 
whistles  of  the  Conemaugh,  or  to  stop  and 
reverse,  after  her  white  light  was  seen,  was 
wholly  inexcusable,  and,  under  the  particu- 
lar circumstances,  cannot  be  justified  by  her 
general  duty  as  a  favored  vessel  to  keep  her 
course  or  by  anything  that  was  said  by  this 
conrt  in  The  Britannia,  153  U.  S.  130,  sub 
nom.  The  Britannia  v.  Oleugh,  38  L.  ed.  660, 
14  Sup.  Ct  Bep.  795.    The  master  of  a  pre- 
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ferred  iteamer  cannot,  by  blindly  adhering 
to  iaa  course,  atone  for  the  neglect  of  other 
precautions. 

We  do  not  wish  to  aa^  that  the  New  York 
iras  under  any  obligation  to  assent  to  the 
proposed  arrangement,  although  in  star- 
boarding and  passing  close  to  the  two  rear 
barges  she  did  in  fact  take  the  exact  course 
she  would  have  taken  if  she  had  assented. 
li  ahe  had  blown  one  whistle  she  would  have 
indicated  her  intention  of  pursuing  her 
course  under  her  port  wheel  as  the  privileged 
vessel;  while  ijf  sne  had  blown  two  whisUes 
she  would  have  starboarded,  as  she  did  star- 
board, and  keep  as  near  the  rear  barges 
as  she  si^ely  could.  What  we  do  decide  is 
tJidkt  the  duty  to  answer  a  signal  is  as  im- 
tfOy]perj,tive  'as  the  duty  to  give  one.  Not  only 
does  the  2d  rule  of  the  supervising  inspect- 
ors require  of  crossing  steamers  that  "signals 
by  whistles  shall  be  given  and  answered 
promptly,"  but  ordinary  prudence  demands 
that  an  obligated  steamer  proposing  by 
whistle  to  deviate  from  the  customary  course 
shall  receive  an  immediate  reply,  that  her 
wheel  may  be  at  once  put  to  starboard  or 
port,  as  the  exigencies  of  the  case  may  re- 
quire. A  delay  of  even  a  few  seconds  may 
seriously  embarrass  her  as  to  the  intention 
of  the  preferred  vessel.  This  is  now  made 
obligatory  upon  vessels  navigating  the  Great 
Lakes  by  the  act  of  February  8,  1895  (28 
But.  at  L.  645),  the  23d  rule  of  which 
dMlaree  that  "every  steam  vessel  receiving 
a  signal  from  another  shall  promptly  re- 
spoi^  with  the  same  signal,  or  as  provided 
in  rule  26."  If  the  New  York  had  promptly 
answered  the  Conemangh's  signals,  probably 
DO  collision  would  have  occurred. 

The  comments  we  have  made  upon  the  fail- 
ure of  the  Conemaugh  to  stop  and  reverse 
are  equally  pertinent  to  the  case  of  the  New 
York.  If  she  did  not  hear  the  whistles  of 
the  Conemaugh,  she  ought  to  have  heard 
them;  but  irrespective  of  this,  there  was 
enough  to  apprise  her  of  her  danger  in  pur- 
suing her  course  with  unabated  speed.  She 
knew  that  she  was  about  to  meet  in  a  narrow 
channel  a  steam  vessel  coming  down  upon 
her  with  the  added  speed  given  by  a  current 
of  2  to  2%  miles  an  hour.  She  heard  her  fi- 
nal sigfnal  of  two  blasts  as  she  was  passing 
the  last  barge,  and  should  have  known  that  if 
she  continued  her  course  a  collision  would 
be  inevitable,  and  yet  she  did  not  stop  or  re- 
verse. Her  conduct  was  inexcusable.  The 
lesson  that  steam  vessels  must  stop  their 
engines  in  the  presence  of  danger,  or  even 
of  anticipated  danger,  is  a  hard  one  to  learn, 
but  the  failure  to  do  so  has  been  the  cause  of 
the  condemnation  of  so  many  vessels  that  it 
would  seem  that  tiiese  repealed  admonitions 
must  ultimately  have  some  effect.  We  can- 
not impress  upon  the  masters  of  steam  ves- 
sels too  insistently  the  necessity  of  caution 
in  passing  or  crossing  the  course  of  other 
vessels  in  constricted  channels. 

But,  assuming  the  theory  of  the  New  York 
[tOSIto  be  true,  and  *that  as  the  preferred  vessel 
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she  was  bound  to  keep  her  course,  under  rule 
19,  the  fulfilment  of  her  duty  in  that  re- 
gard undoubtedly  added  to  the  embarrass- 
ments of  the  Conemaugh.  It  is  averred  in 
her  answer  that  after  making  the  white 
light  of  the  Conemaugh  she  continued  on 
her  course  so  as  to  go  around  close  to  the 
la^  barge,  and  when  abreast  of  her  quarter 
starboarded,  so  as  to  go  close  under  her 
stern.  For  this  change  in  her  course  she 
relies  upon  the  case  of  The  John  L,  Has- 
brouok,  93  U.  S.  405,  aub  nom.  Lyman  v. 
The  John  L.  Basbrouok,  23  L.  ed.  962,  in 
which  we  held  that  the  obligation  of  a  priv- 
ileged vessel  to  keep  her  course  does  not  for- 
bid such  necessary  variations  in  her  course 
as  will  enable  her  to  avoid  immediate  danger 
arising  from  natural  obstructions  to  naviga- 
tion. In  that  case  a  sailing  vessel  descend- 
ing the  Hudson  river  at  West  Point  was 
hdd  to  have  been  excused  in  changing  her 
course  to  round  a  projection  at  that  place, 
but  in  this  case  the  New  York  had  still  from 
500  to  800  feet  before  her  before  reaching  the 
Canadian  bank.  Her  original  porting  was 
undoubtedly  to  avoid  the  tow,  but  there 
seems  to  have  been  no  immediate  necessity 
for  her  starboarding  to  pass  ho  close  to  the 
rear  barges,  though  we  should  not  condemn 
her  upon  this  ground.  See  discussion  of 
this  in  The  Velocity,  L.  R.  3  P.  C.  44;  The 
Banshee,  6  Asp.  M.  L.  Cas.  221.  While  the 
presence  of  the  tow  undoubtedly  rendered  it 
necessary  for  the  New  York  to  port,  and  thus 
to  become  a  crossing  vessel,  and  a  preferred 
vessel  under  rule  19.  there  was  no  obstruc- 
tion to  her  continuing  under  her  port  wheel 
until  she  had  approached  so  near  the  Cana- 
dian bank  as  to  make  it  necessary  to  turn. 
The  theory  of  the  New  York  is  an  incon- 
sistent one — as  inconsistent  as  that  of  the 
Conemaugh.  She  argues  that  she  was  under 
no  obligation  to  assent  to  the  signals  of  the 
Conemaugh  by  starboarding  her  helm.  But 
she  did  in  fact  starboard  her  helm,  and  now 
insists  that  she  did  this  in  discharge  of  her 
duty  as  a  preferred  vessel  to  resume  her 
course  after  she  had  cleared  the  obstruction. 
But  without  deciding  that  she  was  in  fault 
for  starboarding,  her  conduct  in  so  doing 
adds  another  to  the  many  reasons  why  she 
should  have  indicated  to  the  descending 
steamer  her  proposed  course.  If  the  Cone- 
maugh'recognized  the  fact  that  8heweretho[209J 
preferred  vessel  and  bound  to  hold  her 
course  it  would  naturally  confuse  her  to  see 
the  New  York  suddenly  starboarding,  exhib- 
it both  her  colored  lights,  and  point  directly 
toward  her,  as  she  must  have  done.  The 
probable  explanation  of  the  course  of  the 
New  York  is  that  the  officer  of  her  deck  was 
BO  intent  upon  watching  the  lights  of  the 
barges  that  he  omitted  to  notice  the  lights 
of  the  Conemaugh  until  the  vessels  had  ap- 
proached so  near  that  a  collision  became  ex- 
tremely probable.  The  fact  that  her  lights 
were  seen  and  her  signals  heard  by  the  crews 
of  the  Burlington  and  her  barges  and  by  per- 
sons  standing   upon   the  coaJ   dock,  at  a 
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greater  distanoe  from  tiie  CoiMmaagb  than 
was  the  New  York,  only  indicates  more 
clearly  that  her  lookout  was  either  insuffi- 
cient or  incompetent.  If  he  actually  saw 
her  and  reported  her  to  the  officers  of  the 
deck,  the  reeponsibility  is  only  shifted  from 
the  lookout  to  them. 

Our  conclusions  are  that  the  Conemaugh 
was  in  fault: — 

For  not  stopping  when  the  New  York 
failed  to  answer  her  signals; 

For    porting    and    then    starboarding    in 
order  to  cross  the  bow  of  the  New  York ; 
— and  the  New  York: — 

For  an  inefficient  lookout; 

For  failing  to  answer  the  repeated  signals 
of  the  Conemaugh;  and — 

For  failure  to  stop,  after  she  made  the 
white  light  of  the  Conemaugh,  until  her 
course  and  movements  had  been  satisfacto- 
rily ascertained. 

4.  The  final  question  arises  upon  the  in- 
aistence  of  the  underwriters  of  the  Cone- 
maugh's  cargo,  that  they  are  entitled  to  a 
recovery  to  the  full  amount  of  their  damages 
against  the  New  York,  notwithstanding  the 
Conemaugh  may  also  be  in  fault  for  the  col- 
lision. They  are  correct  in  this  contention. 
Indeed,  this  court  has  already  so  decided  in 
the  case  of  The  Atlaa,  93  U.  S.  302,  tul  nom. 
Phtmisp  Ins.  Co.  y.  The  Atlaa,  23  L.  ed.  803. 
This  was  a  libel  against  the  Atlas  by  an  in- 
surer of  the  cargo  of  a  canal  boat  in  tow  of 
the  steam  tug  &te,  whereby  the  canal  boat 
[SI  0]and  her  cargo  were  'lost.  It  was  insisted  by 
the  claimant  that,  aa  the  libellant  had  failed 
to  make  the  Kate  a  party,  and  as  both  ves- 
sels  were  found  to  be  in  fault  for  the  colli- 
sion, there  could  be  a  recovery  of  only  a 
moiety  of  the  damages.  The  case  of  The 
Milan,  Lush.  388,  was  confidently  relied  up- 
on as  an  authority.  This  court,  however, 
was  of  opinion  that  a  plaintiff  who  has  suf- 
fered a  loss  by  the  negligence  of  two  parties, 
was  at  liberty,  both  at  common  law  and  in 
admiralty,  to  sue  both  wrongdoers  or  either 
one  of  them  at  his  election,  and  "it  is  equal- 
ly clear  that,  if  he  did  not  contribute  to  the 
disaster,  he  is  entitled  to  judgment  in  either 
case  for  the  full  amount  of  his  loss.  He  may 
proceed  against  all  the  wrongdoers  jointly, 
or  he  may  sue  them  all  or  any  one  of 
them  separately.  .  .  .  Co-wrongdoers, 
not  parties  to  the  suit,  cannot  be  decreed 
to  pay  any  portion  of  the  damage  adjudged 
to  the  libellant,  nor  is  it  a  question  in  this 
ease  whether  the  party  served  may  have 
process  to  compel  the  other  wrongdoers  to 
appear  and  respond  to  the  alleged  wrongful 
act."  A  like  ruling  was  made  in  The  Ju- 
niata, 93  XT.  S.  337,  tub  nom.  United  States 
T.  Juniata,  23  L.  ed.  930,  in  which  a  libel 
was  filed  by  the  United  States  as  owner  of 
the  cargo  of  a  flatboat  in  tow  of  one  of  two 
vessels. 

The  decree  of  the  Court  of  Appeals  is 
therefore  reverted,  and  the  case  remanded 
to  the  District  Court  for  the  Eastern  Dis- 
trict of  Michigan  for  further  proceedings  in 
consonance  with  this  opinion.  Costs  will  be 
divided  equally. 
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V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  211-248.) 

Power  of  Oongreaa  to  restrict  oontracta  in 
restraint  of  interstate  commerce — consti- 
tutional guaranty  of  liberty  of  oontraot— 
combination  to  prevent  competition  and 
enhance  prices — interference  with  oombt- 
nation  affecting  commerce  within  a  state. 

1.  The  power  of  Congress  to  regulate  inter- 
state or  foreign  commerce  Includes  tbe  power 
to  legislate  upon  the  subject  o(  private  con- 
tracts In  respect  to  such  commerce. 

2.  The  constitutional  guaranty  of  liberty  of 
tbe  Individual  to  enter  Into  private  contracts 
does  not  limit  tbe  power  of  Congress  so  as 
to  prevent  It  from  legislating  upon  the  sub- 
ject of  contracts  In  restraint  ot  Interstate  or 
foreign  commerce. 

8.  An  ngreement  or  combination  between  cor- 
porntions  engaged  In  tbe  mannfacture,  sale, 
nnd  transportation  of  Iron  pipe,  under  which 
they  enter  Into  public  bidding  tor  contracts, 
not  In  troth  as  competitors,  hot  under  an  ar- 
rangement which  eliminates  all .  competition 
between  them  for  tbe  contract,  and  permits 
one  of  their  number  to  make  his  own  bid, 
while  the  others  are  reqnired  to  bid  over 
him.  Is  In  violation  of  tbe  antl-trnst  act  of 
Congress,  passed  July  2.  1800,  so  far  as  It 
applies  to  sales  for  delivery  beyond  the  state 
In  which  the  sale  Is  made. 

4.  A  combination  may  Illegally  restrain  trade 
by  preventing  competition  for  contracts  and 
enhancing  prices,  although  It  does  not  pre- 
vent the  letting  of  any  particular  contract. 

0.  A  combination  to  restrain  competition  in 
proposals  for  contracts  for  the  sale  of  certain 
articles  which  ere  to  be  delivered  In  tbe  state 
la  which  some  of  the  parties  to  the  combina- 
tion reside  and  cairy  on  business  is  not,  so 
far  as  those  members  are  concerned.  In  viola- 
tion ot  tbe  anti-trust  law  of  Congress,  al- 
though tbe  contract  may  be  awarded  to  some 
part/  outside  the  state  as  the  lowest  bidder. 
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NoTK. — At  to  power  of  Congreat  to  regulat* 
rommeice,  see  notes  to  Gibbons  v.  Ogdttn,  6 
L.  ed.  U.  S.  23 ;  Brown  v.  Maryland,  6  L.  ed. 
U.  8.  678 ;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
20  L.  ed.  U.  8.  168 ;  Harmon  v.  Chicago,  ST  h. 
ed.  n.  S.  218. 

As  to  illegal  contraott;  numopoUea;  restraint 
of  trade;  trade  oombinationa ;  corporate  trutta 
and  conMnationa ;  atock-holding  oorporationa, — 
see  note  to  United  States  v.  Trans-Uissoorl 
Freight  Aaao.  41  L.  ed.  XJ.  8.  1007. 

For  other  caaea  appliftng  the  act  of  Oongreaa 
of  July  t,  tStO,  prohtMUng  oonapiraetea  in  re- 
atratnt  of  trade  and  commerce,  and  caaea  of 
oombinationa  to  regulate  prices  or  prevent  com- 
petition, see  also  United  State*  v.  Jelllco  Moun- 
tain Coke  &  Coal  Co.  (C.  C.  If.  D.  Tenn.)  12  L. 
R.  A.  7S3;  United  States  v.  Trans-Uisaoorl 
Freight  Asso.  16S  U.  6.  290,  41  L.  ed.  1007,  17 
Sup.  Ct.  Rep.  B40,  Reversing  B3  Fed.  Rep.  440, 
24  L.  B.  A.  78 ;  Lowry  v.  Tile.  Mantel,  *  Grate 
Asso.  98  Fed.  Rep.  817 ;  United  States  v.  Coal 
Dealers'  Asso.  86  Fed.  Rep.  262;  United  SUtes 
V.  E.  C.  Knight  Co.  166  U.  S.  1,  89  L.  ed.  325, 
10  Sup.  Ct.  Rep.  249 ;  Anderson  v.  United 
States,  171  U.  8.  604,  43  L.  ed.  300,  19  Sup.  Ct. 
Rep.  60. 
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Argited  ApfU  tS,  87,  1899.    Decided  Decem- 
ber 4,  1899. 

APPEAL  from  the  judgment  of  the  Circuit 
Court  of  Ap]>ea]s  for  the  Sixth  Circuit 
rerersiiK  a  decision  of  the  Circuit  Court 
which  dismissed  a  petition  under  the  anti- 
trust act  of  Congress  of  July  2,  1800.  Modi- 
fied and  affirmed. 

See  same  case  below,  64  U.  S.  App.  723,  85 
Fed.  Rep.  271,  29  C.  C.  A.  141,  46  L.  R.  A. 
122. 

Statement  by  Mr.  Justice  PeeUtams 
[SIS]  "This  proceeding  was  commenced  in  behalf 
of  the  United  States,  under  the  so-called  an- 
ti-trust act  of  Congress,  passed  July  2,  1890. 
26  Stat  at  U  209,  chap.  647.  It  was  under- 
taken for  the  purpose  of  obtaining  an  in- 
junction perpetually  enjoining  the  six  cor- 
porations, who  were  made  defendants,  and 
who  were  engaged  in  the  manufacture,  sale, 
and  transportation  of  iron  pipe  at  their  re- 
spective places  of  business  in  the  states  of 
their  residence,  from  further  acting  under 
or  carrying  on  the  combination  alleged  in  the 
petition  to  have  been  entered  into  between 
them,  and  which  was  stated  to  be  an  illegal 
and  unlawful  one,  under  the  act  above  men- 
tioned, because  it  was  in  restraint  of  trade 
and  oonunerce  among  the  states,  etc. 

The  trial  court  dismissed  the  petition  (78 
Fed.  Rep.  712),  but  upon  appeal  to  the  cir- 
cuit court  of  appeals  the  judgment  of  the 
court  below  was  reversed,  with  instructions 
to  enter  a  decree  for  the  United  States  per- 
petually enjoining  defendants  from  main- 
taining the  combination  in  cast-iron  pipe  as 
described  in  the  petition,  and  from  doing 
any  business  under  such  combination.  54 
U.  S.  App.  723,  85' Fed.  Rep.  271,  29  C.  C.  A. 
141,  46  L.  R.  A.  122.  The  six  defendants  are 
the  Addyston  Pipe  &  Steel  Company,  of  Cin- 
cinnati, Ohio;  Dennis  Long  A  Company,  of 
Louisville,  Kentnclcy;  the  Howard-Harrison 
Iron  Company,  of  Bessemer,  Alabama;  the 
Anniston  Pipe  ft  Foundry  Company,  of  An- 
[SlS]ni8ton,  Alabama;  'the  South  Pittsburg  Pipe 
Works,  of  South  Pittsburg,  Tennessee;  and 
the  Chattanooga  Foundry  k  Pipe  Works,  of 
Chattanooga,  Tennessee;  one  company  being 
in  the  state  of  Ohio,  one  in  Kentucky,  two  in 
Alabama,  and  two  in  Tenne!<see. 

The  f<4]owing  are  in  substance  the  facts 
upon  which  the  judgment  of  the  circuit  court 
of  appeals  rested,  aa  stated  in  the  record : 

It  waa  charged  in  the  petition  that  on  the 
28th  of  December,  1894,  the  defendants  en- 
tered into  a  combination  and  conspiracy 
among  themselves,  by  which  they  agreed 
that  were  should  be  no  competition  between 
them  in  any  of  the  states  or  territories  men- 
tioned in  the  agreement  (comprising  some 
thirty-eix  in  all),  in  regard  to  the  manufac- 
ture and  sale  of  cast-iron  pipe,  and  that  in 
obedience  to  such  agreement  and  combina- 
tion, and  to  carry  out  the  same,  the  defend- 
ants had  since  that  time  operated  their 
shops  and  had  been  selling  and  shipping  the 
pipe  manufactured  by  them  into  other  states 
ana  territories,  under  contracts  for  the  mnn- 
nfactnre  and  EvUe  of  such  pipe  with  citizens 
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of  such  other  states  and  territories.  There 
was  to  be  a  "bonus"  charged  against  the 
manufacture  of  the  pipe,  to  the  extent  set 
forth  in  the  agreements  and  to  be  paid  as 
therein  stated.  The  whole  agreement  was 
charged  to  have  been  entered  into  in  order 
to  enhance  the  price  for  the  iron  pipe  dealt 
in  by  the  defendants. 

The  petition  prayed  that  all  pipe  sold  and 
transported  from  one  state  to  another,  under 
the  combination  and  conspiracy  described 
therein,  be  forfeited  to  the  petitioner  and  be 
seized  and  confiscated  in  the  manner  pro- 
vided by  law,  and  that  a  decree  be  entered 
dissolving  the  unlawful  conspiracy  of  de- 
fendants and  perpetually  enjoining  them 
from  operating  under  the  same  and  from 
selling  said  oaat-iron  pipe  in  accordance 
therewith  to  be  transported  from  one  state 
into  another. 

The  defendanto  filed  a  joint  and  separate 
demurrer  to  the  petition  in  so  far  as  it 
prayed  for  the  confiscation  of  goods  in 
transit,  on  the  gpround  that  such  proceedings 
under  the  anti-trust  act  are  not  to  be  had  in 
a  court  of  equity,  but  in  a  court  of  law.  In 
addition  to  the  demurrer,  the  defendants 
filed  a  joint  and  separate  answer,  in  which 
they  ac^itted  the  existence  *of  an  associa-[2I4] 
tion  lietween  them  for  the  purpose  of  avoid- 
ing the  great  losses  they  would  otherwise  sus- 
tain, due  to  ruinous  competition  between  de- 
fendants, but  denied  that  their  association 
was  in  restraint  of  trade,  state  or  interstete, 
or  that  it  was  organized  to  create  a  monopo- 
ly, and  denied  it  was  a  violation  of  the  anti- 
trust act  of  Congress. 

Testimony  in  the  form  of  affidavito  was 
submitted  by  petitioner  and  defendanto,  and 
by  stipulation  it  was  agreed  that  the  final 
hearing  might  be  had  thereon. 

From  the  minutes  of  the  association,  a 
copy  of  which  was  put  in  evidence  by  the  pe- 
titioner, it  appeared  that,  prior  to  December 
28,  1894,  the  Anniston  Company, the  Howard- 
Harri!!on  Company,  the  Chattanooga  Com- 
pany, and  the  South  PitUburg  Company  had 
been  associated  as  the  Southern  Associated 
Pipe  Works.  Upon  that  date  the  Addyston 
Company  and  Dennis  Long  &  Co.  were  ad- 
mitted to  membership,  and  the  following 
plan  was  then  adopted: 

"First.  The  bonuses  on  the  first  90,000 
tons  of  pipe  secured  in  any  territory,  10'  and 
smaller,  shall  be  divided  equally  among  six 
shops. 

"Second.  The  bonuses  on  the  next  75,000 
tons,  30'  and  smaller,  sizes  to  be  divided 
among  five  shops.  South  Pittsburg  not  par- 
ticipating. 

"Third.  The  bonuses  of  the  next  40,000 
tons,  36'  and  smaller,  sizes  to  be  divided 
among  four  shops,  Anniston  and  South  PitU- 
burg not  participating. 

"Fourth.  The  bonus  on  the  next  15,000 
tons,  consisting  of  all  sizes  of  pipe,  shall  be 
divided  among  three  shops,  Chattanooga, 
South  Pittsburg,  and  Anniston  not  partici- 
pating.  ^^^ 
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f-tl5]    *"The  above  division  is  based  on  tlie  fol- 
lowing tonnage  of  capacity: 

Soutli  Pittsburg 15,000  tons. 

Anniston 30,000  tons. 

Chattanooga .40,000  tons. 

Bessemer 45,000  tons. 

Louisville 45,000  tons. 

Cincinnati 45,000  tons. 

"Wlien  the  220,000  tons  have  been  made 
and  ahipped  and  the  bonuses  divided  as  here- 
after provided,  the  auditor  shall  set  aside 
into  a  reserve  fund  all  bonuses  arising  from 
the  excess  of  shipments  over  220,000  tons, 
and  shall  divide  the  same  at  the  end  of  the 
year  among  the  respective  companies  accord- 
ing to  the  percentage  of  the  excess  of  tonnage 
they  may  liave  shipped  ( of  the  sizes  made  by 
them)  either  in  pay  or  free  territory.  It  is 
also  the  intention  of  this  proposition  that  the 
bonuses  on  all  pipe  larger  than  36  inches  in 
diameter  shall  be  divided  equally  between 
the  Addyston  Pipe  k  Steel  Company,  Dennis 
Long  &  Co.,  and  the  Howard-Harrison  Com- 
pany. 

"It  was  thereupon  resolved: 

"First,  lliat  this  agreement  shall  lost  for 
two  years  from  the  date  of  the  signing  of 
same,  until  December  31,  1806. 

"Second.  On  any  question  coming  before 
the  association  requiring  a  vote,  it  shall  take 
Ave  affirmative  votes  thereon  to  carry  said 
question,  each  member  of  this  association  be- 
ing entitled  to  but  one  vote. 

''Third.  The  Addyston  Pipe  k  Steel  Com- 
pany shall  handle  the  buRine.49  of  the  gas  and 
water  companies  of  Cincinnati.  Ohio.  Cov- 
ington and  Newport,  Ky.,  and  pay  the  bonus 
hereafter  mentioned,  and  the  balance  of  the 
parties  to  this  agreement  shall  bid  on  such 
work  such  reasonable  prices  as  they  shall 
dictate. 

"Fourth.  Dennis  Long  St,  Company,  of 
Louisville,  Ky.,  shall  handle  Louisville,  Ky., 
Jeffersonville,  Ind.,  and  New  Albany,  Ind., 
furnishing  all  the  pipe  for  gas  and  water 
works  in  above-named  cities. 

"Fifth.  The  Anniston  Pipe  &,  foundry 
Company  shall  handle  Anniston,  Ala.,  and 
Atlanta,  Ga.,  furnishing  all  pipe  ifor  gas  and 
water  companies  in  above-named  cities. 

"Sixth.  The  Chattanooga  Foundry  &  Pipe 
Works  shall  handle  Chattanooga,  Tenn.,  and 
New  Orleans,  La.,  furnishing  all  gas  and 
water  pipe  in  above-named  cities. 

"Seventh.  The  Howard-Harrison  Iron 
Company  shall  handle  Bessemer  and  Birm- 
ingham, Ala.,  and  St.  Louis,  Mo.,  furnishing 
all  pipe  for  gas  and  water  companies  in  the 
£S16]*above-named  cities;  extra  bonus  to  be  put 
on  East  St.  Louis  and  Madison,  111.,  so  as  10 
protect  the  prices  named  for  St.  Louis,  Mo. 

"Eighth.  South  PitUburg  Pipe  Works 
shall  handle  Omaha,  Neb.,  on  all  sizes  re- 
quired by  that  city  during  the  year  of  1805, 
conferring  with  the  other  companies  and  co- 
operating with  them;  thereafter  they  shall 
handle  the  gas  and  water  companies  of 
Omalia,  Neb.,  on  such  sizes  as  they  make. 

"Note. — It  is  understood  that  all  the  shops 
who  are  members  of  this  association  shall 
handle  the  business  of  the  gas  and  water  com- 
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panics  of  the  cities  set  apart  for  them,  includ- 
ing all  sizes  ot  pipe  made  by  them. 

"The  following  bonuses  were  adopted  for 
the  different  states  as  named  below:  All 
railroad  or  culvert  pipe  or  pipe  for  any 
drainage  or  sewerage  purposes  on  12'  and 
larger  sizes  shipped  mto  bonus  territory 
shall  pay  a  bonus  of  $1  per  ton.  On  all  sir -a 
below  12"  and  shipped  into  'bonus  territory* 
for  the  purposes  above  named,  there  shall  b« 
a  bonus  of  $2  per  ton. 

iiiat  of  Bonuses. 

Alabama $3  00 

B'gham,  Ala 2  00 

Anniston,  Ala 2  00 

Mobile,  Ala 1  00 

Arizona   Ter 3  00 

California 1  OJ 

Colorado 2  00 

Ind.  Ter 3  00 

North  C I  00 

Tenn.,  east  of  C'land 2  00 

Tenn.,  middle  and  west 3  00 

Illinois,  except  Madison  and 
East  St.  Louis,  as  previous- 
ly provided -2  00 

Wyoming 4  00 

Oregon 1  00 

Ohio 1  60 

N.  D 2  00 

S.  D 2  00 

Florida 1  00 

Georgia 2  00 

Atlanta,  Ga 2  00 

Ga.  coast  p'ts 1  00 

Idaho ^00 

Nev 3  00 

Oklahoma 3  00 

Wis 2  00 

Texas,  interior 3  00 

Texas  coast 1  00 

Wash'ton  Ter 1  00 

Michigan 1  50 

West  Va 1  00 

Kansas 2  00 

Ky 2  00 

La 3  00 

Miss 4  00 

Mo 2  00 

Montana 3  00 

Nebraska 3  00 

N.  Mex 3  00 

S.  C 1  UO 

Minn 2  00 

Utah 4  00 

Indiana ^  2  00 

Iowa 2  00 

All  other  territory  free. 
"On  motion  of  Mr.  Llewellyn,  the  bonuses 
on  all  city  work  as  specially  reserved  shall 
be  $2  per  ton." 

•The  states  for  sale  in  which  bonuses  hnd[jgi7j 
to  be  paid  into  the  association  were  called 
"pay"  territory  as  distinguished  from  "free" 
territory  in  which  defendants  were  at  lib- 
erty to  make  sales  without  restriction  and 
without  paying  any  bonus. 

The  by-laws  provided  for  an  auditor  of  the 
association,  whose  duty  it  was  to  keep  ac- 
count ot  Uie  business  done  by  each  shop 
both  in  pay  and  free  territory.    On  the   1st 

1T5  IT.  S. 


Digitized  by 


Google 


1899. 


Addtbton  Pipb  a  Steel  C!o.  y.  Unitbd  States. 


917-320 


and  16th  of  each  month  he  was  required  to 
send  to  each  sliop  "a  statement  of  all  ship- 
ments reported  in  the  previous  half  month, 
-vrith  a  balance  sheet  showing  the  total 
amount  of  the  premiums  on  shipments,  the 
division  of  the  same,  and  debt  credit  balance 
of  each  company." 

The  system  of  bonuses  as  a  means  of  re- 
stricting competition  and  maintaining  prices 
was  not  successful.  A  change  was  therefore 
made  by  which  prices  were  to  be  fixed  for 
each  contract  by  the  association,  and  except 
in  reserved  cities,  the  bidder  was  determined 
by  conipetitive  bidding  of  the  members,  the 
one  agreeing  to  give  the  highest  bonus  for  di- 
vision among  the  others  getting  the  contract. 
The  plan  was  embodied  in  a  resolution  passed 
May  27,  1896,  in  the  words  following: 

"Whereas,  the  system  now  in  operation  in 
this  association  of  having  a  fixed  bonus  on 
the  several  states  has  not  in  its  operation  re- 
sulted in  the  advancement  in  the  prices  of 
pipe  as  was  anticipated,  ewcept  in  reserved 
cities,  and  some  further  action  is  imperative- 
ly necessary  in  order  to  accomplish  the  ends 
for  whidt  this  association  was  formed: 
Therefore,  be  it  resolved,  that  from  and  after 
the  first  day  of  June,  that  all  competition 
on  the  pipe  lettings  shall  take  place  among 
the  various  pipe  shops  prior  to  the  said  let- 
ting. To  accomplish  this  purpose  it  is  pro- 
posed that  the  six  competitive  shops  have  a 
representative  board  located  at  some  central 
ei<7  to  whom  all  inquiries  for  pipe  shall  be 
referred,  and  said  board  shall  fix  the  price 
at  which  said  pipe  shall  be  sold,  and  bids 
taken  from  the  respective  shc^s  for  the  privi- 
lege of  handling  the  order,  and  the  party  se- 
curing the  order  shall  have  the  protection 
of  all  the  oljier  shops." 

In  pursuance  of  the  new  plan  it  was  fur- 
ther agreed  "that  all  parties  to  this  associa- 
[Z18]tioR  having  quotations  out  shall  'notify  their 
customers  that  the  same  will  be  withdrawn 
by  June  I,  1895,  if  not  previously  accepted, 
and  upon  all  business  accepted  on  and  after 
June  1st  bonuses  shall  be  fixed  by  the  com- 
mittee." 

At  the  meeting  of  December  19,  1895,  it 
was  moved  and  carried  tha4;  upon  all  in- 
quiries for  prices  from  "reserved  cities"  for 
pipe  requir«^  during  the  year  of  1896,  prices 
anid  bonuses  should  be  fixed  at  a  regular  or 
ealled  meeting  of  the  principals. 

At  the  meeting  of  December  20,  1895,  the 
plan  for  division  of  bonuses  originally  adopt- 
ed was  modified  by  making  the  basis  the 
total  amounts  shipped  into  "pay"  territory, 
rather  than  the  totals  shipped  into  "pay" 
and  "free"  territory. 

To  illustrate  the  mode  of  doing  business 
the  following  excerpt  from  the  minutes  of 
the  meetings  of  December  20,  1896,  Febru- 
ary 14.  1890,  and  March  13,  1896,  is  given: 

"It  was  moved  to  sell  the  519  pieces  of  20' 
pipe  frrnn  Omaha,  Xeb.,  for  $23.40,  delivered. 
Carried.  It  was  moved  that  Anniston  par- 
ticipate in  the  bonus  and  the  job  be  sold  over 
the  table.  Carried.  Pursuant  to  the  motion 
the  519  pieces  of  20*  pipe  for  Omaha  was 
sold  to  Bessemer  at  a  premium  of  $8. 

"Moved  that  'bonus'  on  Anniston's  Atlanta 
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water  works  contract  be  fixed  at  $7.10,  pro- 
vided freight  is  $1.00  a  ton.     Carried." 

An  illustration  of  the  manner  in  which 
"reserved"  cities  were  dealt  with  may  be 
seen  in  the  case  of  a  public  letting  at  St. 
Louis.  On  February  4,  1896,  the  water  de- 
partment of  that  city  let  bids  for  2,800  tons 
of  pipe.  St.  Louis  was  "reserved"  to  the 
Howard-Harrison  Company,  of  Bessemer, 
Ala.  The  price  was  fixed  by  the  association 
at  $24  a  ton,  and  the  bonus  at  $6.50.  Before 
the  letting  the  vice  president  of  this  com- 
pany wrote  to  the  other  members  of  the  asso- 
ciation under  date  of  January  24,  1896,  as 
follows : 

"I  write  to  say  that  in  view  of  the  fact 
that  I  do  not  as  yet  know  what  the  drayage 
will  be  on  this  pipe,  I  prefer  that  if  any  of 
you  find  it  necesMkry  to  put  in  a  bid  without 
goinK  to  St.  Louis,  please  bid  not  less  than 
$27  for  the  pipe,  and  2%  'cents  per  pound  for[819] 
the  specials.  I  would  also  like  to  know  as  to 
which  of  you  would  find  it  convenient  to  have 
a  representative  at  the  letting.  It  will  be 
necessary  to  have  two  outside  bidders." 

The  contract  was  let  to  the  Howard-Harri- 
son Company,  of  Bessemer,  at  $24.  who  al- 
lowed the  Shickle,  Harrison,  &  Howard 
Company,  a  pipe  company  of  St.  Louis  not 
in  the  association,  but  having  the  same  presi- 
dent as  the  Howard-Harrison  Company,  of 
Bessemer,  to  fill  part  of  the  order.  The  only 
other  bidders  were  the  Addyston  Pipe  &, 
Steel  Company  and  Dennis  Long  A  Co.,  the 
former  bidding  $24.37  and  the  latter  $24.57. 
The  evidence  shows  that  the  Chattanooga 
foundry  could  have  furnished  this  pipe,  de- 
livered in  St.  Louie,  at  from  $17  to  $18,  and 
could  have  made  a  profit  on  it  at  that  price. 
The  record  is  full  of  instances  of  a  similar 
kind,  in  which,  after  the  successful  bidder 
had  been  fixed  by  the  "auction  pool,"  or  had 
been  fixed  by  the  arrangement  as  to  reserve 
cities,  the  other  defendants  put  in  bids  at 
the  public  letting  as  high  as  the  selected  bid- 
der requested,  in  order  to  give  the  appear- 
ance of  active  competition  between  defend- 
ants. 

In  January,  1896,  after  the  auction  pool 
had  been  in  operation  for  more  than  six 
months,  the  Chattanooga  Company  wrote  a 
letter  to  its  representative  in  the  central 
committee.  The  letter  is  dated  January  2, 
1896,  and  is  as  follows: 

"Dear  Sir:  Referring  to  our  policy  for 
1896  in  bidding  on  pipe,  we  have  had  this 
matter  under  consideration  for  some  time 
past,  and  from  the  information  obtained  from 
Mr.  Thornton's  statement  as  to  the  amount 
of  business  done  last  year  in  pay  territory, 
and  from  estimates  that  we  have  made  for 
btisiness  that  will  come  into  that  territory 
for  1896,  we  have  been  able  to  determine  to 
what  point  we  could  bid  on  work  and  take 
contracts,  and  if  bonus  is  forced  above  this 
point,  let  it  go  and  take  the  bonus.  We  note 
from  your  letter  of  yesterday  that  you  have 
sized  up  the  situation  in  its  essential  points, 
and  it  agrees  exactly  with  our  ideas  on  the 
subject.  It  is  useless  to  argue  that  Howard- 
Harrison  Iron  Co.,  'Cincinnati,  and  otherrs20] 
shops,  who  have  been  bidding  bonuses  of  $6 
or  $8  per  ton,  can  come  out  and  make  any 
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moncgr  if  they  oontinue  to  bid  such  bonus. 
In  the  case  of  the  Howftrd-Harrison  Iron  Co. 
people  on  JacksonTille,  Fla.  The  truth  of 
the  business  is  they  are  losing  money  at  the 
prices  they  bid  for  this  work.  If  they  take 
the  contract  at  $19  delivered,  it  will  onl7  net 
$10  at  the  shop  after  they  have  paid  back  the 
bonus  of  $4.75;  if  they  should  oontinue  to 
buy  all  the  pipe  that  goes  up  to  such  figures 
as  they  have  paid  for  Jacksonville  and  other 
points,  they  would  wreck  their  shop  in  a  few 
months.  However,  they  of  course  calculate 
tibis  bonus  will  be  returned  to  them  on  work 
taken  by  other  shops.  We  are  very  much 
pleased  with  the  bonus  that  has  been  paid 
and  we  only  hope  they  will  keep  it  up  as 
it  is  only  money  in  our  pockets.  As  long  as 
there  is  no  money  to  us  let  them  make  the 
pipe,  as  we  shall  continue  to  do  so. 

''For  the  present  you  will  adopt  the  fol- 
lowing basis: 

"On  16"  and  under  standard  weights, 
$14.25  at  shop. 

"On  18'  and  36"  standard  weights,  $13. 

"On  10"  and  under  light  weights,  $14.60 
to  $14.75  at  shop. 

"That  is,  you  will  bid  all  over  $13,  $14.25 
and  $14.50  on  work.  If  we  get  work  at  these 
prices  it  will  be  satisfactory.  If  the  others 
run  bonus  above  this  point  let  them  take  it, 
aa  it  will  be  more  money  to  us  to  take  the 
bonus. 

"We  note  Mr.  Thornton's  report  of  average 
premiums  from  June  1st  to  December,  that 
the  average  was  $3.63.  The  average  bonuses 
that  are  prevailing  to-day  are  $7  to  $8.  We 
cannot  expect  this  to  continue,  and  we  think 
your  estimate  of  $0  ton  average  bonus  is 
high,  as  we  io  not  bdieve  the  premiums  of 
'no  will  average  that  price,  unless  there  is  a 
decided  change  for  the  better  in  business. 
We  find  there  were  sold  and  shipped  into  pay 
territory  from  January  1,  1895,  to  date,  in- 
cluding the  40,000  tons  of  old  business  that 
did  not  pay  a  bonus,  about  188,000  tons,  and 
we  think  a  very  conservative  estimate  of 
shipments  into  this  territory  will  amount  to 
fully  200,000  this  year;  more  than  that, 
probably  overrun  240,000  tons,  from  the  fact 
that  the  city  of  Chicago  and  several  other 
places  that  annually  use  large  quantities  of 
(SSlJpipewerenotinthemarket  "last  year,  or  last 
season,  from  the  fact  that  they  were  out  of 
funds.  On  the  basis  as  given  you  above,  if 
the  demand  should  reach  220,000  tons,  which 
would  give  us  our  entire  40,000  tons,  provid- 
ed we  did  no  business,  then  the  association 
would  pay  us  the  average  'bonus,'  which 
rndgbt  be  from  $3.50  to  $5  on  our  40,000. 
If  we  cannot  secure  business  in  'pay  terri- 
tory' at  paying  prices,  we  think  we  will  be 
able  to  dispose  of  our  output  in  'free  terri- 
tory,' and  of  course  make  some  profit  on 
Uukt 

"At  the  prices  that  Howard-Harrison  peo- 
ple paid  for  Jacksonville,  Des  Plaines,  and 
one  or  two  other  points,  they  are  losing  from 
^.50  to  $3  per  ton,  that  is,  provided 
'bonuses'  would  not  be  returned  to  them. 
Therefore  when  business  goes  at  a  loss,  we 
ftre  willing  that  other  shops  make  it." 

Another  letter  was  written  by  the  same 
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company  pending  a  trouble  over  a  letting  »t 
Atlanta.  The  Anniston  Company,  to  wnom 
Atlanta  had  been  "reserved,'*  made  its  bid 
so  high  ($24)  that  a  Philadelphia  pipe  firm, 
B.  D.  Wood  ft  Co.,  had  been  able  to  underbid 
the  Anniston  Companv  in  apito  of  difference 
in  freights.  All  Uie  bids  had  been  rejected 
as  too  high,  and  upon  a  second  letting  An- 
niston's  bid  was  $1.26  a  ton  less,  and  the  job 
was  awarded  to  it.  The  charge  was  then 
made  by  Atlanta  persons  that  there  was  a 
"trust"  or  "combine."  This  was  vigorously 
denied.  The  letter  of  the  Chattanooga  Com- 
pany evoked  by  this  difllculty  was  dated  Feb- 
ruary 25,  1890,  and  reads  as  follows: 

"Gentlemen:  We  are  in  receipt  of  a  car- 
bon copy  of  your  favor  of  the  24th  instant 
to  F.  B.  Nichols,  V.  P.,  in  reference  to  At- 
lanta, Ga.  We  certainly  regret  that  the 
matter  has  assumed  its  present  shape,  and 
that  R.  D.  Wood  &  Company  should  make  a 
lower  bid  by  $1  a  ton  than  the  southern 
shops.  You  know  we  have  always  been  op- 
posed to  special  customers  and  reserved 
cities,  we  do  not  think  that  it  is  the  right 
principle  and  we  believe,  if  the  present  asso- 
ciation continues,  that  all  special  customers 
and  reserved  cities  should  be  wiped  out; 
there  is  no  good  reason  why  we  should  be 
allowed  to  handle  New  Orleans,  you  Atlanta, 
Howard-Harrison  *Iron  Co.  St.  Louis,  or[SSS| 
South  Pittsburg,  Omaha.  W«  are  not  in  the 
business  to  award  special  privileges  to  any 
foundry,  and  we  believe  that  the  result 
would  be  more  benefit  to  all  concerned  if  all 
business  was  made  competitive.  It  is  hardly 
right,  and  we  believe  if  you  will  think  over 
the  matter  carefully  you  will  concede  it,  for 
us  to  be  put  into  a  position  of  being  unable 
to  make  prices  or  furnish  pipe  for  the  city 
of  Atlanta,  when  we  have  always  heretofore 
had  a  large  share  of  their  trade.  We  cannot 
explain  our  position  to  the  Atlanta  people 
and  we  consider  it  is  detrimental  to  our 
business,  and  think  no  combination  should 
have  the  power  to  force  us  into  such  a  posi- 
tion. The  same  argument  will  apply  with 
you  as  to  New  Orleans,  St.  Louis,  and  other 
places.  We  think  this  matter  should  be  ood- 
sidered  seriously  and  some  action  taken  that 
will  result  in  re-establishing  ourselves  (I 
mean  the  four  southern  shops)  in  the  confi* 
dence  of  the  Atlanta  people.  Wistar,  R.  D. 
Wood  &  Company's  man,  has  no  doubt  told 
them  all  about  our  association,  or  as  much 
as  he  could  guess,  and  has  worked  up  a  very 
bitter  feeling  against  us.  The  very  fact  thaA 
you  have  been  protected  and  have  had  all 
their  business  for  the  past  two  years  is  proof 
to  them  that  such  a  'combination'  exisU,  and 
they  state  that  if  they  find  out  positively 
that  we  are  working  together,  they  will  never 
receive  a  bid  from  any  one  of  us  again.  We 
cannot  afford  to  leave  these  people  under  that 
impression,  and  something  ought  to  be  done 
that  would  disprove  Mr.  Wister's  statement 
to  them.  We  believe  that  all  business  ought 
to  be  competitive.  The  fact  that  certain 
shops  have  certain  cities  'reserved'  is  all 
based  upon  mere  sentiment,  and  nogood  rea- 
son exists  why  it  should  be  so.  We  believe 
that,  as  a  general  thing,  we  have  had  our 
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price*  entirely  too  high,  and  especially  do 
w«  believe  this  has  been  the  case  cw  to  prices 
in  reserved  cities.  The  prices  made  at  St. 
liouis  and  Atlanta  are  entirely  out  of  all  rea- 
son, and  the  result  has  been  and  al- 
ways will  be,  when  high  prices  are  named, 
to  create  a  bad  feeling  and  cui  agitation 
against  the  combination.  There  is  no  rea- 
son why  Atlanta,  New  Orleans,  St.  Louis,  or 
Omaha  should  be  made  to  pay  high«r  prices 

BS3]for  their  pipe  than  other  places  near  'them 
who  do  not  use  anything  like  the  amount  of 
pipe  and  whose  trade  is  not  as  desirable  for 
many  other  reasons.  There  is  no  sentiment 
existing  with  us  in  reference  to  Atlanta,  as 
we  womd  as  soon  sell  our  pipe  anywhere  else, 
only,  as  stated  above,  it  is  wrong  in  prinoipla 
that  we  should  be  forced  to  give  up  Atlanta 
or  any  other  point  for  no  good  reason  that 
we  know  of." 

It  appeaxs  quite  clearly  from  the  prices  at 
which  the  Chattanooga  uid  South  Pittsburg 
Companies  offered  pipe  in  free  territory  that 
any  price  whidi  would  net  them  from  $13  to 
$1S  a  ton  at  their  foundries  would  give  them 
a  profit  Pipe  wcw  freely  offered  by  the  de- 
fendants in  free  territory  more  than  500  miles 
from  their  foundries  at  less  prices  than  their 
representative  boards  fixed  prices  for  jobs 
let  in  cities  in  pay  territory  nearer  to  de- 
fendant's foundries  by  300  miles  or  more. 

The  defendants  adduced  many  affidavits  of 
a  formal  tjTP^,  chiefly  from  persons  who  had 
been  buying  pipe  from  defendants  and  other 
companies,  who  testified  in  a  general  way 
that  the  prices  at  which  the  pipe  had  been 
offered  by  defendants  all  over  the  country 
bad  been  reasonable,  but  in  not  one  of  the 
affidavits  was  any  attempt  made  to  give  fig- 
ures as  to  cost  of  production  and  freight,  and 
in  not  a  single  ease  were  the  specific  instances 
shown  by  the  evidence  for  the  petitioner  dis- 
puted. 

There  was  some  evidence  as  to  the  capacity 
of  the  defendants'  mills.  The  division  of 
bonuses  was  based  on  an  aggregate  yearly 
output  of  220,000  tons,  but  there  are  aver- 
ments in  the  answer  that  indicate  that  this 
was  not  a  statement  of  the  actual  limit  of 
capacity,  but  was  only  taken  as  a  standard 
of  restricted  output  upon  which  to  calculate 
an  equitable  division  of  bonuses.  Nowhere 
in  the  large  mass  of  affidavits  is  there  any 
statement  of  the  per  diem  capacity  of  the  de- 
fendants' mills.  Taking  their  aggregate  ca- 
pacity, however,  as  220,000  tons,  that  of  the 
other  nulls  in  the  pay  territory  was  170,600 
t(MM,  and  tbait  of  the  mills  in  the  free  terri- 
tory was  348,000  tone,  according  to  the  affi- 
davit of  the  chief  officer  of  one  of  the  defend- 

[SS4|ants.  Of  the  nonassociation  mills  in  the  'pay 
territory  one  was  at  Pueblo,  Colo.,  another 
was  in  the  state  penitentiary  at  Waco,  Tex- 
as, and  a  third  in  Oregon.  Their  aggregate 
annual  capacity  was  45,500  tons.  Another 
nonassociation  mill  was  the  Shickle,  How- 
ard, Harrison  mill,  of  St.  Louis.  Mo.,  with  a 
capacity  of  12,000  tons.  John  W.  Harrison, 
who  was  president  of  this  company,  was  also 
president  of  the  Howard-Harrison  mill  at 
Bessemer,  Ahu,  which  was  a  member  of  the 
aaaoeiation,  and  it  appears  that  an  order 
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taken  by  the  Bessemer  mill  at  St.  Louis  waa 
partly  filled  by  the  St.  Louis  mill.  The  oth- 
er mills  in  the  ]pay  territory  were  one  at  Col- 
umbus, Ohio,  with  an  annual  capacity  of  30,- 
000  tons,  one  at  Cleveland,  Ohio,  of  69,000 
tons,  one  at  New  Comerstown,  in  northeast- 
ern Ohio,  of  8,000  tons,  and  one  at  Detroit, 
Mich.,  of  15,000  tons,  and  their  aggregate  an- 
nual capacity  was  113,000  tons.  In  the  free 
territory  there  was  one  mill  in  eastern  Vir- 
ginia with  an  annual  capacity  of  16,000  tons, 
four  mills  in  eastern  Pennsylvania  with  a 
capacity  of  87,000  tons,  three  mills  in  New 
Jersey  with  a  capacity  of  210,000  tons,  and 
two  mills  at  New  York,  one  at  Utica  and  an- 
other at  Buffalo,  with  an  aggregate  capacity 
of  35,000  tons. 

The  evidence  was  scanty  as  to  rates  of 
freight  upon  iron  pipes,  but  enough  appeared 
to  show  that  the  advantage  in  freiglit  rates 
which  the  defendants  had  over  the  large  pipe 
foundries  in  New  York,  eastern  Pennsyl- 
vania, and  New  Jersey  in  bidding  on  con- 
tracts to  deliver  pipe  in  nearly  all  of  the  pay 
territory  varied  from  $2  to  $0  a  ton,  accord- 
ing to  tiie  location. 

The  defendants  filed  the  affidavits  of  their 
managing  officers,  in  which  they  stated  gen- 
erally that  the  object  of  their  association  was 
not  to  raise  prices  beyond  what  was  reason- 
able, but  only  to  prevent  ruinous  competi- 
tion between  defendants  which  would  have 
carried  prices  far  below  a  reasonable  point; 
that  the  bonuses  charged  were  not  exorbitant 
profits  and  additions  to  a  reasonable  price, 
but  they  were  deductions  from  a  reasonable 
price  in  the  nature  of  a  penalty  or  burden 
intended  to  curb  the  natural  disposition  of 
each  member  to  get  all  the  business  possible 
and  more  than  his  due  proportion;  that  the 
prices  fixed  by  the  association  were  always  rea- 
sonable and  'were  always  fixed,  as  they  must[29S] 
have  been,  with  reference  to  the  very  active 
competition  of  other  pipe  manufacturers  for 
every  job;  that  the  reason  why  they  sold 
pipe  at  so  much  cheaper  rates  in  the  free 
territory  than  in  the  pay  territory  was  be- 
cause they  were  willing  to  sell  at  a  loss  to 
keep  their  mills  going  rather  than  to  stop 
them ;  that  the  prices  at  a  city  like  St.  Louis, 
in  which  the  specifications  were  detailed  and 
precise,  were  higher  because  pipe  had  to  be 
made  especially  for  the  job  and  they  could 
not  use  stock  on  hand. 

Mr.  Frank  Bpnrloek  argned  the  cause 
and,  with  ifr.  Foster  V.  Brown,  tiled  a  brief 
for  appellants: 

The  freedom  of  contract  is  o4  paramount 
consideration,  and  is  not  lightly  to  he  inter- 
fered with. 

Printing  <£  Numerical  Regiaterim  f>o.  v. 
Sampson,  L.  R.  19  Eq.  462;  RousuUnt  v 
RousilUm,  L.  R.  14  Ch.  Div.  361 ;  NationaX 
Benefit  Co.  v.  Union  Hospital  Co.  45  Minn 
272,  11  L.  R.  A.  437,  47  N.  W.  806;  Qreen- 
hood.  Pub.  Pol.  116. 

Where  the  purpose  of  a  contract  is  bona 
fide  to  prevent  the  ruinous  consequences  ot 
competition,  an  agreement  to  divide  a  por- 
tion of  the  gross  receipts  among  tradini] 
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flrms  i«  not  illegal,  and  doe*  not  create  a 
partnership. 

Eastman  v.  Clark,  63  N.  H.  276,  16  Am. 
Rep.  192;  Mayrant  v.  Mars  ton,  67  Ala.  453; 
Fay  V.  Davidson,  13  Minn.  298,  Gil.  276; 
3  Kent.  p.  25.  notes. 

There  is  nothing  illegal  in  an  agreement  ef- 
fecting a  diviaion  of  territory,  business,  or 
customers  among  competitors,  and  confining 
each  in  his  operations  to  a  particular  terri- 
tory, or  excluding  each  from  a  certain  dis- 
trict. 

Wickens  v.  Evans,  3  Younge  &  J.  318; 
National  Benefit  Co.  v.  Union  Hospital  Co. 
45  Minn.  272.  11  L.  R.  A.  437,  47  N.  VV.  806; 
Collins  V.  Locke,  L.  R.  4  App.  Cas.  674 ;  Her- 
riman  v.  Memies,  115  Cal.  16,  35  L.  R.  A. 
318,  46  Pac.  730;  Hubhard  v.  Miller,  27  Mich. 
15,  15  Am.  Rep.  153. 

Contracts  by  which  a  few  manufacturers 
stipulate  among  themselves  not  to  bid  on 
contracts,  except  on  certain  terms  and  un- 
der certain  regulations  controlling  the  action 
of  each,  do  not  regulate  commerce,  nor  are 
they  illegal,  even  though  they  fix  prices  at 
which  the  parties  must  sell  their  goods. 

Dueber  Watch  Case  Mfg.  Co.  v.  E.  Howard 
Watch  d  Clock  Co.  35  U.  S.  App.  10,  60  Fed. 
Rep.  637.  14  C.  C.  A.  14 ;  Uaeauley  Bros.  v. 
Tiemey,  19  R.  I.  255,  37  L.  R.  A.  455,  33  Atl. 
1;  Bohn  Mfg.  Co.  v.  Bollis,  54  Minn.  223, 
tub  nom.  Bohn  Mfg.  Co.  v.  Korthwcstem 
Lumbermen's  Asso.  21  L.  R.  A.  337,  55  N. 
W.  1119. 

Contracts  not  connected  with  or  related  to 
the  transportation  of  an  article  of  commerce 
from  one  state  to  another  are  no  part  of  in- 
terstate commerce  in  the  constitutional  sense 
that  they  may  be  regulated  by  Congress. 

Paul  V.  Virginia,  8  Wall.  183,  19  L.  ed. 
361. 

Mr.  Jolm  W.  WarrlnKton  argued  the 
cause  and  filed  a  brief  for  the  Addyston  Pipe 
it.  Steel  Co.  Messrs.  Pawton,  Warrington, 
and  Boutet  were  on  his  brief. 

Solicitor  General  John  K.  BiohMrds  ar- 
gued the  cause  and  filed  a  brief  for  appellee. 

[SS6]  *Mr.  Justice  PeoUuun,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

The  foregoing  statement,  which  has  been 
mainly  taken  from  that  preceding  the  opin- 
ion of  Circuit  Judge  Taft,  delivered  in  this 
case  in  the  circuit  court  of  appeals,  com- 
prises, as  we  think,  all  that  is  essential  to 
the  discussion  of  the  questions  arising  in 
this  case,  and  we  beli«ve  the  statement  to  be 
fully  borne  out  as  to  the  facts  by  the  evi- 
dence set  forth  in  the  record. 

Assuming,  for  the  purpose  of  the  argu- 
ment, that  the  contract  m  question  herein 
does  directly  and  substantially  operate  as  a 
restraint  upon  and  as  a  regulation  of  inter- 
state commerce,  it  is  yet  insisted  by  the  ap- 

[SZTJpellants  at  the  threshold  of  the  'inquiry  that 
by  the  true  construction  of  the  Constitution, 
the  power  of  Congress  to  regulate  interstate 
commerce  is  limited  to  its  protection  from 
acts  of  interference  by  state  legislation  or  by 
means  of  regulations  made  under  the  author- 
ity of  the  state  by  some  political  subdivision 
thereof,  including  also  congressional  power 
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over  common  carriers,  elevator,  sas,  and  wa- 
ter companies,  for  reasons  stat^  to  be  pe- 
culiar to  such  carriers  and  companies,  but 
that  it  does  not  include  the  general  power  to 
interfere  with  or  prohibit  private  contracts 
between  citizens,  even  though  such  contracts 
have  interstate  commerce  for  their  object, 
and  result  in  a  direct  and  substantial  ob- 
struction to  or  regulation  of  that  commerce. 

This  argument  is  founded  upon  the  asser- 
tion that  the  reason  for  vesting  in  Congress 
the  power  to  regulate  commerce  was  to  in- 
sure uniformity  of  regulation  against  con- 
flicting and  discriminating  state  legislation' 
and  the  further  assertion  that  the  Consti- 
tution guarantees  liberty  of  private  contract 
to  the  citizen,  at  least  upon  commercial  sub- 
jects, and  to  that  extent  the  guaranty  ope- 
rates as  a  limitation  on  the  power  of  Con- 
gress to  rq^late  commerce.  Some  remarks 
are  quoted  from  the  opinions  of  Chief  Jus- 
tice Marshall,  in  Oibbons  v.  Ogden,  9  Wheat. 
1,  0  L.  ed.  23,  and  Brown  v.  Maryland,  12 
Wheat.  410,  6  L.  ed.  678 ;  and  from  the  opin- 
ions of  other  justices  of  this  court  in  the 
cases  of  The  State  Freight  Taa,  15  Wall.  276, 
sub  num.  Philadelphia  <E  K.  R.  Co.  v.  Penn- 
sylvania, 21  L.  ed.  161 ;  Dubuque  d  S.  C.  R. 
Co:  V.  Richmond,  19  Wall.  589,  22  h.  ed.  170 ; 
Welton  V.  Missouri,  01  U.  S.  280,  23  L.  ed. 
340;  MobiU  County  v.  Kimball,  102  U.  S. 
G07,  20  L.  ed.  239;  and  Kidd  v.  Pearson, 
128  U.  S.  at  21,  32  L.  ed.  350,  2  Inters.  Com. 
Rep.  232.  9  Sup.  Ct.  Rep.  6,  all  of  which  are 
to  the  efi'ect  that  the  object  of  vesting  in 
Congress  the  power  to  regulate  interstate 
commerce  was  to  insure  uniformity  of  resu- 
lation  against  conflicting  and  discriminating 
state  legislation.  The  further  remark  is 
quoted  from  Dubuque  <£  8.  O.  R.  Co.  v.  Rich- 
mond, 19  Wall.  589,  22  L.  ed.  176,  that  the 
power  of  Congress  to  regulate  commerce  was 
never  intended  to  be  exercised  so  as  to  inter- 
fere with  private  contracts  not  designed  at 
the  time  they  were  made  to  create  impedi- 
ments to  such  commerce.  It  is  added  that 
the  proof  herein  shows  that  the  contract  in 
this  case  was  not  so  designed. 

It  is  undoubtedly  true  that  among  the 
reasons,  if  not  the  'strongest reason,  for  plflC-^{28] 
ing  the  power  in  Congress  to  regulate  inter- 
state commerce,  was  that  which  is  stated  in 
the  extracts  from  the  opinions  of  the  court 
in  the  cases  above  cited. 

The  reasons  which  may  have  caused  the 
framers  of  the  Constitution  to  repose  the 
power  to  regulate  interstate  commerce  in 
Congress  do  not,  however,  affect  or  limit  th«> 
extent  of  the  power  itself. 

In  Gibbons  v.  Ogden,  9  Wheat.  I,  6  L.  ed. 
23,  the  power  was  declared  to  be  complete 
in  itself,  and  to  acknowledge  no  limitations 
other  than  are  prescribed  by  the  Constitu- 
tion. 

Under  this  grant  of  power  to  Congress, 
that  body,  in  our  judgment,  may  enact  such 
legislation  as  shall  declare  void  and  prohibit 
the  performance  of  any  contract  between  in- 
dividuals or  corporations  where  the  natural 
and  direct  effect  of  such  a  contract  will  be, 
when  carried  out,  to  directly,  and  not  a^  a 
mere  incident  to  other  and  innocent  purposes, 
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Digitized  by 


GoOgle 


1899. 


AODTITON  PlPK  &  BTKEL  CO.   Y.   UnITBD  STATES 


328-281 


FCguIate  to  any  Bnbstantial  extent  interstata 
commerce.  (And  when  we  speak  of  inter- 
state we  also  include  in  our  meaning  foreign 
commerce.)  We  do  not  assent  to  the  cor- 
rectness of  the  proposition  that  the  constitu- 
tional guaranty  of  liberty  to  the  individual 
to  entM'  into  private  contracts  limits  the 
power  of  Congress  and  prevents  it  from  leg- 
islating upon  the  subject  of  contracts  of  the 
class  mentioned. 

The  power  to  regulate  interstate  commerce 
is,  as  stated  by  Chief  Justice  Marshall,  full 
and  complete  in  Congress,  and  there  is  no 
limitation  in  the  grant  of  the  power  which 
excludes  private  contracts  of  the  nature  in 
question  from  the  jurisdiction  of  that  body. 
Kor  is  any  such  limitation  contained  in  that 
other  clause  of  the  Constitution  which  pro- 
Tides  tiiat  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law.  It  has  been  held  that  the  word  "lib- 
erty," as  used  in  the  Constitution,  was  not 
to  be  confined  to  the  mere  liberty  of  person, 
bat  included,  among  others,  a  right  to  enter 
into  certain  classes  of  contracts  for  the  pur- 
pose of  enabling  the  citizen  to  carry  on  his 
businees.  Allgeyer  v.  Louisiana,  165  U.  S. 
678,  41  L.  ed.  832,  17  Sup.  a.  Rep.  427; 
United  States  v.  Joint  Traffic  Asso.  171  U. 
8.  505,  672,  43  L.  ed.  259,  288,  19  Sup.  Ct. 
Kep.  25.    But  it  has  never  been,  and  in  our 

opfiiioii  ought  not  to  be,  held  that  the  word 

tMlindnded  *uie  right  of  an  individual  to  enter 
into  private  contracts  upon  all  subjects,  no 
matter  what  their  nature  and  wholly  irre- 

Sective  (among  other  things)  of  the  fact 
at  they  would,  if  performed,  result  in  the 
regulation  of  interstate  commerce  and  in  the 
Tiolation  of  an  act  of  Congress  upon  that 
subject.  The  provision  in  the  Constitution 
does  not,  as  we  believe,  exclude  Congress 
from  I^islating  with  regard  to  contracts  of 
the  above  nature  while  in  the  exercise  of  its 
constitutional  right  to  regulate  commerce 
among  the  states.  On  the  contrary,  we  think 
the  provision  regarding  the  liberty  of  the 
eitisen  is,  to  some  e:dent,  limited  by  the 
eonmerce  clause  of  the  Constitution,  and  that 
the  power  of  Congress  to  regulate  interstate 
commerce  comprises  the  right  to  enact  a  law 
prohibiting  the  citizen  from  entering  into 
those  private  contracts  which  directly  and 
substantially,  and  not  merely  indirectly,  re- 
motely, incidentally,  and  collaterally,  regu- 
late to  a  greater  or  less  degree  commerce 
anHMig  the  states. 

We  oamtot  so  enlarge  the  scope  of  the  lan- 
guage of  tile  Constitution  regarding  the  lib- 
erty of  the  citizen  as  to  hold  that  it  includes 
or  that  it  was  intended  to  include  a  right  to 
make  a  contract  whidi  in  fact  restraint  and 
regulaied  interstate  commerce,  notwith- 
standing Congress,  proceeding  under  the  oon- 
stitutional  provision  giving  to  it  the  power 
to  regulate  that  oonmieroe,  had  prohibited 
■neb  contracts. 

While  unfriendly  or  discriminating  legis- 
lation of  the  several  states  may  have  t^en 
the  chief  cause  for  granting  to  Congress  the 
sole  power  to  regulate  interstate  commerce, 
yet  we  fail  to  find  in  the  language  of  the 
grant  any  such  limitation  of  that  power  as 
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would  exclude  Congress  from  legislating  on 
the  subject  and  prohibiting  those  private  con- 
tracts which  would  directly  and  substantial- 
ly, and  not  as  a  mere  incident,  regulate  in- 
terstate commerce. 

If  certain  kinds  of  private  ocmtracts  do  di- 
rectly, as  already  stated,  limit  or  restrain, 
and  hence  regulate,  interstate  commerce,  why 
should  not  the  power  of  Congress  reach  those 
contracts  ju»t  the  same  as  if  the  legislation 
of  some  state  had  enacted  the  provisions  con- 
tained in  themT  The  private  ccHatrocts  may 
in  truth  be  as  far  reaching  in  their  effeet 
upon  'interstate  commerce  as  would  the  I«g-M30] 
islation  of  a  single  state  of  the  same  char- 
acter. 

In  Be  Debs,  168  U.  S.  564,  39  L.  ed.  1092, 
IS  Sup.  Ct.  Rep.  900,  it  was  said  by  Mr.  Jus- 
tice Brewer,  speaking  for  the  court:  "It  is 
curious  to  note  the  fact  that  in  a  large  pro- 
portion of  the  cases  in  respect  to  interstate 
commerce  brought  to  this  court  the  question 
presented  was  of  the  validity  of  state  legis- 
lation in  its  bearings  upon  interstate  com- 
merce, and  the  uniform  course  of  decision 
has  been  to  declare  that  it  is  not  within  the 
competency  of  a  state  to  legislate  in  such  a 
manner  as  to  obstruct  interstate  commerce. 
If  a  state,  with  its  recognized  power  of  sov- 
ereignty, is  impotent  to  obstruct  interstate 
commerce,  can  it  be  that  any  mere  volun- 
tary association  of  individuals  within  the 
limits  of  that  state  has  a  power  which  tht 
state  itself  does  not  possess?" 

What  sound  reason  can  be  given  why  Con- 
gress should  have  the  power  to  interfere  in 
the  case  of  the  state,  and  yet  have  none  in 
the  case  of  the  individual?  Commerce  is  the 
important  subject  of  consideration,  and  any- 
thing which  directly  obstructs  and  thus  reg- 
ulates that  commerce  which  is  carried  on 
among  the  states,  whether  it  is  state  legis- 
lation or  private  contracts  between  individ- 
uals or  corporations,  should  be  subject  to  the 
power  of  Congress  in  the  regulation  of  that 
commerce. 

The  power  of  Congress  over  this  subject 
seems  to  us  much  more  important  and  neces- 
sary than  the  liberty  of  the  citizen  to  enter 
into  contracts  of  the  nature  above  mentioned, 
free  from  the  control  of  Congress,  because 
the  direct  results  of  such  contracts  might  be 
the  r^ulation  of  commerce  among  the  states, 
possibly  quite  as  effectually  as  if  a  state  had 
passed  a  statute  of  like  tenor  as  the  contract 

The  liberty  of  contract  in  such  case  would 
be  nothing  more  than  the  liberty  of  doing 
that  which  would  result  in  the  regulation,  to 
some  extent,  of  a  subject  which,  from  its 
general  and  great  importance,  has  been 
granted  to  Congress  as  the  proper  represen- 
tative of  the  nation  at  large.  Regulation, 
to  any  substantial  extent,  of  such  a  sub- 
ject by  any  other  power  than  that  of  Con- 
gress, after  Congress  has  itself  acted  there- 
on, even  'though  such  regulation  is  effected[231] 
by  means  of  private  contracts  between  indi- 
viduals or  corporations,  is  illegal,  and  we  are 
unaware  of  any  reason  why  it  is  not  as  ob- 
jectionable when  attempted  by  individuals 
as  by  the  state  itself.  In  both  cases  it  is  an 
attempt  to  regulate  a  subject  which,  for  the 
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parpose  of  relation,  has  been,  with  some 
exceptions,  such  as  are  stated  in  Mobile 
County  V.  KimbaU,  102  U.  S.  691,  607,  26 
L.  ed.  238,  239;  Morgan'*  L.  <t  T.  B.  d  S.  H. 
Co.  V.  Louisiana,  U8  U.  S.  4S5,  465,  30  L.  ed. 
237,  242,  6  Sup.  Ct.  Rep.  1114;  Bowman  v. 
Chicago  A  N.  W.  R.  Co.  125  U.  8.  465,  31  U 
«d.  700,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ot 
Rep.  689,  1002;  Western  17.  Teleg.  Co.  t. 
James,  1G2  U.  S.  650,  655,  40  L.  ed.  1105, 
1100,  16  Sup.  Ct  Rep.  034,  exclusively 
granted  to  Congress,  and  it  is  essential  to 
the  proper  execution  of  that  power  that  Con- 
gress should  have  jurisdiction  as  much  in 
the  one  case  as  in  the  oiher. 

It  is,  indeed,  urged  that  to  include  private 
contracts  of  this  description  within  the 
grant  of  this  power  to  Congress  is  to  take 
from  the  states  their  own  power  over  the 
subject,  and  to  interfere  with  the  liberty  of 
the  individual  in  a  manner  and  to  an  extent 
never  contemplated  by  the  framers  of  the 
Constitution,  and  not  fairly  justified  by  any 
language  used  in  that  instrument.  If  Con- 
gress has  not  the  power  to  legislate  upon  the 
subject  of  contracts  of  the  kind  mentioned, 
because  the  constitutional  provision  as  to  the 
liberty  of  the  citizen  limits,  to  that  extent, 
its  power  to  r^;ulate  interstate  commerce, 
then  it  would  seem  to  follow  that  the  several 
states  have  that  power,  although  such  con- 
tracts relate  to  interstate  commerce,  and, 
more  or  less,  r^^ate  it.  If  neither  Con- 
gress nor  the  state  legislatures  have  audi 
power,  then  we  are  brought  to  the  somewhat 
extraordinary  po8iti<»  uat  there  is  no  au- 
thority, atate  or  national,  which  can  legis- 
late upon  the  subject  pt  or  pr<Aibit  sudi  con- 
tracts.   This  oamiot  be  the  case. 

If  it  should  be  held  that  Congress  has  no 
power  and  the  state  legislatures  have  full 
and  complete  authority  to  thus  far  regulate 
interstate  commerce  by  means  of  their  con- 
trol over  private  contracts  between  individ- 
uals or  corporations,  then  tiie  legislation 
of  the  different  states  might  and  probably 
wouM  differ  in  rq;ard  to  uie  matter,  acoord- 
ing  to  what  each  state  might  regard  as  its 
.SSSjown  particular  interest.  One  state  'might 
condemn  all  kinds  of  contracts  of  the  class 
described,  while  another  might  permit  the 
making  of  all  of  them,  while  sitill  another 
might  permit  some  and  prohibit  others,  and 
thus  great  confusion  would  ensue,  and  it 
would  be  difficult  in  many  caeee  to  Imow  just 
what  law  was  applicable  to  any  particular 
ooDtract  regarding  and  regulating  interstate 
commerce.  At  the  same  time  oontracta 
might  be  made  between  individuals  or  cor- 
porations of  such  extent  and  magnitude  as 
to  seriously  affect  commerce  cunong  the 
states.  These  consequences  would  seeming- 
ly necessarily  follow  if  it  were  decided  that 
the  state  legislatures  had  control  over  the 
subject  to  the  extent  mentioned. 

It  is  true,  so  far  as  we  are  informed,  that 
ae  state  legislature  has  heretofore  author- 
ized by  aflirmative  legislation  the  making  of 
oontra'cts  upon  the  matter  of  interstate  com- 
merce of  the  nature  now  under  discussion. 
Nor  has  it,  in  terms,  condemned  them.  The 
reaeoo  why  no  state  legislation  upon  the 
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subject  has  been  enacted  has  pzobeblj 
because  it  was  supposed  to  be  a  subject  over 
which  state  legislatures  had  no  jurisdiction. 
If  it  should  be  decided  that  they  have,  tlien 
the  course  of  legislation  of  the  different 
states  on  this  subject  would  probably  b»  mt 
varied  as  we  have  already  indicated. 

On  the  other  hand,  if  it  be  tame  thai  in  no 
event  could  a  «tate  legislature  enact  «  law 
affirmatively  authorizHig  such  contracts 
(even  if  Congress  had  no  jurisdiction  over 
the  subject) ,  because  in  so  doing  it  would  to 
a  greater  or  lees  extent  itself  thereby,  though 
indirectly,  regulate  interstate  commerce, 
then  the  question  whether  such  contract* 
were  legal  without  legislative  sanction  would 
depend  upon  the  decisions  of  the  various 
state  courts  having  jurisdiction  in  the  cases, 
and,  in  that  event,  as  the  same  question 
might  arise  in  different  states,  there  would 
be  great  probability  of  inconsistent  and  oon> 
tradiotory  decisions  among  the  courts  of  the 
different  states,  and  that,  too,  upon  questions 
of  contracts  amounting  to  the  regulation 
of  interstate  commerce.  It  is  true  uat  un- 
der our  system  of  government  there  ore  nu- 
merous subjects  over  which  the  states  have 
exclusive  jurisdiction,  resulting  in  the  en- 
actment *of  different  laws  upon  the  same  sub-[23S] 
ject  in  various  states,  and  also  in  varying 
and  inconsistent  judicial  judgments  in  the 
different  states  upon  the  same  subject.  That 
condition  has  never  been  regarded  as  an  end 
in  itself  desirable.  It  undoubtedly  results 
in  some  confusion  as  to  the  law  applicable 
to  the  particular  case,  and  in  many  itt> 
stances  thereby  increases  the  cost  and  ren- 
ders  doubtful  the  result  of  the  litigation 
arising  under  such  circumstances.  They  are 
results  and  the  necessary  accompaniment  of 
the  division  of  sovereignty  between  the 
states  on  the  one  hand  and  &e  Federal  gov- 
ernment on  the  other,  and  yet  the  ebormoua 
and  inestimable  benefits  arising  from  the  ex- 
istence of  separate,  independent,  and  sov- 
ereign states  nave  eompletely  submerged  tha 
comparatively  minor  evils  of  inconsistent 
judgments  and  different  laws  upon  many  of 
the  subjects  over  whicii  the  states  have  ex- 
clusive jurisdiction.  But  upon  the  matter 
of  interstate  and  foreign  commerce  and  tha 
proper  regulation  thereof,  the  subject  being 
not  alone  national  but  international  in  its 
character,  the  great  importance  of  having 
but  one  source  for  the  law  which  regulates 
that  commerce  throughout  the  length  and 
bi'eadtii  of  the  land  cannot,  in  our  opinion,  be 
overestimated.  Each  atate  in  that  event 
would  have  complete  jurisdiction  over  the 
commerce  which  was  wholly  within  its  own 
borders,  while  the  jurisdiction  of  Congress, 
under  the  provisions  of  tha  Constitution,  over 
interstate  commerce  would  be  paramount, 
and  would  include  therein  jurisdiction  over 
contracts  of  the  nature  we  have  been  discuss- 
ing. 

Trhe  remark  in  Duhugue  <£  8.  0.  R.  Oo.  r. 
Riohmond,  19  Wall.  689,  22  L.  ed.  176,  tha* 
it  was  never  intended  that  the  power  of  Con- 
gress should  be  exercised  so  as  to  interfera 
with  private  contracts  not  designed  at  tJia 
time  they  were  maide  to  create  impediments 
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to  interatat*  oommerce,  when  read  in  oonnee- 
tion  with  the  facts  stated  in  the  report,  is 
•nUrely  sound.  It  therein  appears  that  a 
eontraot  had  been  made  between  the  parties, 
*M  to  the  erection  of  an  elevator  and  the 
boBUMSS  to  be  done  by  it,  which  contract  was 
▼•lid  when  made.  Subsequently  Congress 
pnnnfid  acts  relating  to  the  construction  of 
bridges  over  rivers  and  streams  and  author- 

Mlizing  railroads  to  carry  passengers  *on  their 
mj  from  one  state  to  another.  The  rail- 
road eompiJiy,  becoming  tired  of  its  contract 
vith  the  elevator  company,  desired  to  take 
•dTantage  of  this  legislation,  and  contended 
thai  oncwr  it  the  contract  which  it  had  there- 
tofore made  with  the  elevator  company  be- 
came Toid  as  an  obstacle  to  or  a  regulation  of 
ooBuneroe.  The  court  held  that  contracts 
which  were  valid  when  made  continue  valid 
aad  capable  of  eotforceraent  so  long,  at  least, 
aa  peace  lasts  between  the  governments  of 
the  contracting  parties,  notwithstandinj^  a 
diange  in  the  condition  of  business  which 
originally  led  to  their  creation.  It  was  then 
add»d  that  it  never  was  intended  that  the 
power  of  Congress  should  be  exercised  so  as 
to  iaterfere  with  private  contracts  not  de- 
signed at  the  time  they  were  made  to  create 
impediments  to  interstate  oommerce. 

There  is  no  intima;tion  in  this  remaric  that 
Congress  has  no  power  to  legislate  regarding 
tiwee  contracts  which  do  directly  regulate 
and  restrain  interstate  commerce,  l^e  in- 
ference is  quite  the  reverse,  and  it  is  plain 
that  tiie  case  assumes  if  private  contracts 
when  entered  into  do  directly  interfere  with 
and  regulate  interstate  oommerce.  Congress 
had  power  to  condemn  them.  If  the  neces- 
sary, direct,  and  immediate  effect  of  the  con- 
tract be  to  violate  an  act  of  Congress  and  also 
to  restrain  and  regulate  interstate  commerce, 
it  is  manifestly  immaterial  whether  the  de- 
sign to  so  regulate  was  or  was  not  in  exist- 
ence when  the  contract  was  entered  into.  In 
such  case  the  design  does  not  constitute 
the  material  thing.  The  fact  of  a  direct  and 
snbstantial  regulation  is  tiie  im^rtant  part 
of  the  contract,  and,  that  regulation  existing, 
it  is  unimportant  that  it  was  not  designed. 
Where  the  contract  affecte  interstate  com- 
merce only  incidentally,  and  not  directly,  the 
fact  tfaa.t  it  was  not  designed  or  intended  to 
affect  sncli  oommerce  is  simply  an  additional 
reason  for  holding  the  contract  valid  and  not 
toacbed  by  tlw  act  of  Congress.  Otherwise 
the  design  prompting  the  execution  of  a  con- 
tract pertaining  to  and  directly  affecting, 
and  more  or  less  regulating,  interstate  com- 
merce, ia  of  DO  impoortance.  We  conclude 
thst  Am  plain  language  of  the  grant  to  Con- 
greai  of  power  to  rqrulate  commerce  among 

U]the  aereral  'states  includes  power  to  legislate 
upon  tlie  mbjtet  of  those  contracts  in  respect 
to  interstate  or  foreign  commerce  which  di- 
rectly affect  and  regulate  that  commerce,  and 
we  can  find  no  reasonable  ground  for  assert- 
ing that  tike  constitutional  provision  as  to 
the  liberty  of  the  individual  limite  the  ex- 
tent of  that  power,  as  claimed  by  the  appel- 
lants. We  theipefore  think  the  appellants 
have  failed  io  their  contention  upon  this 
braaoh  of  ths  subject 
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We  are  thus  brought  to  the  qjuestion  wheth- 
er the  contract  or  combinatimi  proved  in  this 
case  is  one  which  is  either  a  direct  restraint 
or  a  regulation  of  oommerce  among  the  sev- 
eral states  or  with  foreign  nations  contrary 
to  tlie  act  of  Congress.  It  is  objected  on  the 
part  of  the  appellants  that  even  if  it  affected 
interstate  commerce  the  contract  or  combina- 
tion was  only  a  reasonable  restraint  upon  a 
ruinous  competition  among  themselves,  and 
was  formed  only  for  the  purpose  of  protect- 
ing the  parties  thereto  in  securing  prices  for 
their  product  that  were  fair  and  reasonable 
to  themselves  and  the  public.  It  is  further 
objected  that  the  agreement  does  not  come 
within  the  act  because  it  is  not  one  vvtiich 
amounts  to  a  regulation  of  interstate  com- 
merce, as  it  has  no  direct  bearing  upon  or  r» 
lation  to  that  commerce,  but  that,  on  the  con- 
trary, the  case  herein  involves  the  same  prin- 
ciples which  were  under  consideration  in 
United  States  r.  B.  C.  Knight  Co.  156  U.  S. 
1,  39  L.  ed.  325, 15  Sup.  Ct.  Rep.  249,  and,  in 
accordance  with  that  decision,  tihe  bill  should 
be  dismissed. 

Referring  to  the  first  of  these  objections 
to  the  maintenance  of  this  proceeding,  we  are 
of  opinion  that  the  agreement  or  combina- 
tion was  not  one  whidi  simply  secured  for 
its  members  fair  luid  reasonable  prices  for 
the  article  dealt  in  by  them.  Even  if  the 
objection  thus  set  up  would,  if  well  founded 
in  fact,  constitute  a  defense,  we  agree  with 
the  circuit  court  of  appeals  in  its  statement 
of  the  special  facts  upon  this  branch  of  the 
case  and  with  ite  opinion  thereon  as  set  forth 
by  Circuit  Judge  Taft,  as  follows: 

"The  defendante,  being  manufacturers  and 
vendors  of  cast-iron  pipe,  entered  into  a  com- 
bination to  raise  the  prices  for  pipe  for  all 
the  states  west  and  south  of  New  York,  Penn- 
sylvania, 'and  Virginia,  constituting  'Con-[239] 
siderably  more  than  three  quarters  of  the  ter- 
ritory of  the  United  States  and  significantly 
called  by  the  associates  'pay*  territory.  Their 
joint  annual  output  was  220,000  tons.  1%e 
total  capacity  of  all  the  other  cast-iron  pipe 
manufacturers  in  the  pay  territory  was  170,- 
500  tons.  Of  this,  45,000  tons  was  the  ca- 
pacity of  mills  in  Texas,  Colorado,  and  Ore- 
gon, so  far  removed  from  that  part  of  the 
pay  territory  where  the  demand  was  consid- 
erable that  necessary  freight  rates  excluded 
them  from  the  possibility  of  competing,  and 
12,000  tons  was  the  possible  annual  capacity 
of  a  mill  at  St.  Louis,  which  was  practically 
under  the  same  management  as  that  of  one 
of  the  defendants'  mills.  Of  the  remainder 
of  the  mills  in  pay  territory  and  outeide  of 
the  combination,  one  was  at  Columbus,  Ohio, 
two  in  northern  Ohio,  and  one  in  Michigan. 
Their  aggregate  possible  annual  capacity  was 
about  one  half  the  usual  annual  output  of 
the  defendants'  mills.  They  were,  it  will  be 
observed,  at  the  extreme  northern  end  of  the 
pay  territory,  while  the  defendants'  mills  at 
Cincinnati,  Louisville,  Chattanooga  and 
South  Pitteburg,  and  Anniston  and  Besse- 
mer were  grouped  much  nearer  to  the  center 
of  the  pay  territory  The  freight  upon  cast- 
iron  pipe  amounte  to  a  considerable  percent- 
age of  the  price  at  which  manufacturers  can 
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deliver  it  at  any  great  distance  from  Uie 
place  of  matfufacture.  Within  tlie  margin 
of  the  freight  per  ton  which  eastern  manu- 
facturers would  have  to  pay  to  deliver  pipe 
in  pay  territory  the  defendants,  by  control- 
ling two  thirds  of  the  output  in  pay  terri- 
tory, were  practically  able  to  fix  prices.  The 
competition  of  the  Ohio  and  Michigan  mills 
of  course  somewhat  affected  their  power  in 
this  respect  in  the  northern  part  of  the  pay 
territory,  but  the  further  south  the  place  of 
delivery  was  to  be  the  more  complete  the  mo- 
nopoly over  the  trade  which  the  defendants 
were  able  to  exercise  within  the  limits  al- 
ready described.  Much  evidence  is  adduced 
upon  affidavit  to  prove  that  defendants  had 
no  power  arbitrarily  to  fix  prices  and  that 
they  were  always  obliged  to  meet  competi- 
tion. To  the  extent  tiuit  they  could  not  im- 
pose prices  on  the  public  in  excess  of  the  cost 
price  of  pipe  with  freight  from  the  Atlantic 
'seaboard  added  this  is  true,  but  within  that 
limit  bhey  could  fix  prices  as  they  chose. 
The  most  cogent  evidence  that  they  had  this 
power  is  the  fact  everywhere  apparent  in  the 
record  that  they  exercised  it.  The  details  of 
the  way  in  which  it  was  maintained  are 
somewhat  obscured  by  the  manner  in  which 
the  proof  was  adduced  in  the  court  below, 
upon  affidavits  solely  and  without  the  clari- 
fying effect  of  cross-examination,  but  quite 
enough  appears  to  leave  no  doubt  of  the  ulti- 
mate fact. 

'•The  defendants  were  by  their  combination 
therefore  able  to  deprive  the  public  in  a 
large  territory  of  the  advantages  otherwise 
accruing  to  them  from  the  proximity  of  de- 
fendants' pipe  factories,  and,  by  keeping 
prices  just  low  enough  to  prevent  competi- 
tion by  eastern  manufacturers,  to  compel  the 
public  to  pay  an  increase  over  what  the  price 
would  have  been  if  fixed  by  competition  be- 
tween the  defendants,  nearly  equal  to  the  ad- 
vantage in  freight  rates  enjoyed  by  defend- 
ants over  eastern  competitors.  The  defend- 
ants acquired  this  power  by  voluntarily 
agreeing  to  sell  only  at  prices  fixed  by  their 
committee,  and  by  allowing  the  highest  bid- 
der at  the  secret  auction  pool  to  become  the 
lowest  bidder  of  them  at  the  public  letting. 
Xow  the  restraint  thus  imposed  on  them- 
selves was  only  partial,  it  did  not  cover  the 
United  States,  there  was  not  a  complete  mo- 
nopoly. It  was  tempered  by  the  fear  of 
competition  and  it  affected  only  a  part  of  the 
price.  But  this  certainly  does  not  take  the 
contract  of  association  out  of  the  annulling 
effect  of  the  rule  against  monopolies.  In 
United  State*  v.  E.  C.  Knight  Co.  156  U.  S. 
I,  16,  30  L.  ed.  325,  330,  15  Sup.  Ct.  Rep. 
249,  Chief  Justice  Fuller,  in  n>eaking  for  the 
court,  said:  'Again,  all  the  authorities 
agree  that  in  order  to  vitiate  a  contract  or 
combination  it  is  not  essential  that  its  re- 
sult should  be  a  complete  monopoly;  it  is 
sufficient  if  it  really  tends  to  that  end  and 
to  deprive  the  public  of  the  advantages  which 
flow  from  free  competition.' 

"It  has  been  earnestly  pressed  upon  us 
that  the  prices  at  which  the  cast-iron  pipe 
was  sold  in  pay  territory  were  reasonaible.  A 
great  many  affidavits  of  purchasers  of  pipe 
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in  pay  territory,  all  drawn  by  the  same  haad 
or  from  the  same  model,  are  produced,  in 
which  the  affiants  say  that  in  their  *opiiuoii{|M 
the  prices  at  which  pipe  has  been  sold  by  tiie 
defendants  have  beeu  reasonable.  We  <k>  not 
think  the  issue  an  important  one,  because,  u 
already  stated,  we  do  not  think  tluU  at  com- 
mon law  there  is  any  question  of  reasonable- 
ness open  to  the  courts  with  reference  te 
such  a  contract.  Its  tendency  was  certaialy 
to  give  to  the  defendants  the  power  to  charge 
unreasonable  prices,  had  they  chosen  to  3* 
so.  But  if  it  were  important  we  should  na- 
hesitatingly  find  that  the  prices  charged  ii 
the  instances  which  were  in  evidence  were  ror 
reasonable.  The  letters  from  the  manager  tt 
the  Chattanooga  foundry,  written  to  the  oth- 
er defendants  and  discussing  the  prices  fixed 
by  the  association,  do  not  leave  the  slightest 
doubt  upon  this  point,  and  outw^gh  tht 
perfunctory  affidavits  produced  by  the  de- 
fendants. The  cost  of  producing  pipe  at 
Chattanooga,  together  with  a  reasonable 
profit,  did  not  exceed  $15  a  ton.  It  eonJd 
have  been  delivered  at  Atlanta  aA  $17  to  $18 
a  ton,  and  yet  the  lowest  price  iriiieb  thit 
foundry  was  permitted  by  the  rules  of  tbt 
association  to  bid  was  $24.25.  The  sam* 
thing  was  true  all  through  pay  territory  to 
a  greater  or  less  degree,  and  especially  ai  re- 
served cities."  64  U.  S.  App.  723,  8J  f«L 
Rep.  271,  20  C.  0.  A.  141,  46  L.  R.  A.  122. 

Tlie  facts  thus  set  forth  show  conclusively 
that  the  effect  of  the  combination  was  to  c*- 
hence  prices  beyond  a  sum  which  was  rea- 
sonable, and  therefore  the  first  objectioi 
above  set  forth  need  not  be  furtJier  noticed. 

We  are  also  of  opinion  that  the  direct  ef- 
fect of  the  agreement  or  combination  is  t» 
regulate  interstate  commerce,  and  the  cait  i> 
therefore  not  covered  by  that  of  Vnitti 
Statety. E.  O. Knight  Co.  156U.  S.  1,39L  «!. 
325,  15  Sup.  Ot.  Rep.  249.  It  was  there  held 
that  although  the  American  Sugar  Refining 
Company,  by  means  of  the  combinatioii  re- 
ferred to,  had  obtained  a  practical  monopo- 
ly of  the  business  of  manufacturing  sugar, 
yet  the  act  of  Congress  did  not  touch  tb* 
case,  because  the  combination  only  related 
to  manufacture,  and  not  to  conunem 
among  the  states  or  with  foreign  natioot. 
The  plain  distinction  between  manufacton 
and  commerce  was  pointed  out,  and  it  «af 
observed  that  a  contract  or  combinatioa 
which  directly  related  to  manufacture  only 
was  not  brought  within  the  purview  of  tbe 
act,  although,  as  an  indirect  and  incidental 
result  of  such  combination, 'commerce  &iDaaf[[|tl| 
the  states  might  be  thereafter  somewhat  af- 
fected. Mr.  Chief  .Tuatice  Fuller,  in  ddiver 
ing  the  opinion  of  the  court,  spoke  of  the  dia- 
tinction  between  the  two  subjects.  Mid  said: 

"The  argument  is  that  the  power  to  con- 
trol the  manufacture  of  refined  sugar  is  a 
monopoly  over  a  necessity  of  life,  to  the  e>- 
joyment  of  which  by  a  large  part  (d  tha 
population  of  tlie  United  States  interatat* 
commerce  is  indispensable,  and  that  than- 
fore  the  general  government,  in  the  exerciaa 
of  the  power  to  r^ulate  o(Hnmerce,  may  i*- 
press  such  monopoly  directly  and  sat  aaida 
the  instruments  which  have  ereatted  it. 
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"Doubtless,  the  power  to  control  the  man- 
ufacture of  a  given  thing  involves  in  a.  cer- 
tain sense  the  control  of  its  disposition,  but 
this  is  a.  secondary  and  not  the  prinMry 
sense ;  and  although  the  exercise  of  that  pow- 
er may  result  in  bringing  the  operation  of 
commerce  into  play,  it  does  not  control  it, 
and  affects  it  only  incidentally  and  indirectly. 
Commerce  succeeds  to  manufacture  and  u 
not  a  part  of  it. 
•  •  .  •  •  • 

"It  will  be  perceived  how  far-reaching  the 
proposition  is  that  the  power  of  dealing  with 
a  monopoly  directly  may  be  exercised  by  the 
geiteral  government  whenever  interstate  or 
international  commerce  may  be  ultimately 
affected.  The  regulation  of  commerce  ap- 
plies to  the  subjects  of  commerce,  and  not  to 
matters  of  internal  police.  Contracts  to 
buy,  sell,  or  exchange  goods  to  be  transported 
among  Uie  several  states,  the  transportation 
and  its  instrumentalities,  and  articles 
bought,  sold,  or  exchanged  for  the  purposes 
of  auch  transit  among  the  states,  or  put  in 
the  way  of  transit,  may  be  regulated,  but  this 
is  because  they  form  part  of  interstate  trade 
or  commerce.  The  fact  that  an  article  is 
manufactured  for  export  to  another  atate 
does  not  of  itself  make  it  an  article  of  in- 
terstate oommerce,  and  the  intent  of  the 
manufacturer  does  not  determine  the  time 
wbtn  the  article  or  product  passes  from  the 
control  of  the  state  and  belongs  to  commerce. 

"There  was  notiiing  in  the  proofs  to  indi- 
cate any  intention  to  put  a  restraint  upon 
40]trade  or  commerce,  and  the  fact,  as  we  'have 
seen,  that  trade  or  commerce  might  be  indi- 
rectly affected,  was  not  enough  to  entitle 
complainants  to  a  decree." 

The  direct  purpose  of  the  combination  in 
the  Knight  Case  was  the  control  of  the  man- 
ufacture of  sugar.  There  wus  no  combina- 
tion or  agreement,  in  terms,  regarding  the 
future  disposition  of  the  manufactured  ar- 
ticle; nothing  looking  to  a  transaction  in 
the  nature  of  interstate  commerce.  The  prob- 
able intention  on  the  part  of  the  manufac- 
turer of  the  sugar  to  thereafter  dispose  of  it 
by  sending  it  to  some  market  in  another 
state  was  held  to  be  immaterial  and  not  to 
alter  the  character  of  the  combination.  The 
various  cases  which  had  been  decided  in  this 
court  relating  to  the  subject  of  interstate 
commerce,  and  to  the  difference  between  that 
and  the  manufacture  of  commodities,  and  also 
the  police  power  of  the  states  as  affected  by 
the  oommerce  clause  of  the  Constitution, 
were  adverted  to,  and  the  case  was  decided 
upon  the  principle  that  a  combination  simply 
to  control  manufacture  was  not  a  violation 
of  the  act  of  Congress,  because  such  a  con- 
tract or  combination  did  not  directly  control 
or  affect  interstate  commerce,  but  that  con- 
tracts for  the  sale  and  transportation  to  other 
states  of  specific  articles  were  proper  sub- 
jects for  regulation  because  they  did  form 
part  of  such  commerce. 

We  think  the  case  now  before  us  involves 
contracts  of  the  nature  last  above  mentioned, 
not  incidentally  or  collaterally,  but  as  a  di- 
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rect  and  immediate  result  of  the  combination 
engaged  in  by  the  defendants. 

While  no  particular  contract  regarding  the 
furnishine  of  pipe  and  the  price  for  which 
it  should  be  furnished  was  in  the  contenipl.i- 
tion  of  the  parties  to  the  combination  at  the 
time  of  its  formation,  yet  it  was  their  inten- 
tion, as  it  was  the  purpose  of  the  combina- 
tion, to  directly  and  by  means  of  such  com- 
bination increase  the  price  for  which  all  con- 
tracts for  the  delivery  of  pipe  within  the  ter-. 
ritory  above  described  should  be  made,  and 
the  latter  result  was  to  be  achieved  by 
abolishing  all  competition  between  the  par- 
ties to  the  combination.  The  direct  and  im- 
mediate result  of  the  combination  was  there- 
fore necessarily  a  restraint  upon  interstate 
commerce  in  respect  of  articles  *manufac-lX4k] 
tured  by  any  of  the  parties  to  it  to  be  trans- 
ported beyond  the  state  in  which  they  were 
made.  The  defendants  by  reason  of  this 
combination  and  agreement  could  only  send 
their  goods  out  of  the  state  in  which  they 
were  manufactured  for  sale  and  delivery  in 
another  state,  upon  the  terms  and  pursuant 
t»  the  provisions  of  such  combination.  As 
pertinently  asked  by  the  court  below,  Was 
not  this  a  direct  restraint  upon  interstate 
commerce  in  those  goods? 

If  dealers  in  any  commodity  agreed  among 
themselves  that  any  particular  territory 
bounded  by  state  lines  should  be  furnished 
with  such  commodity  by  certain  members 
only  of  the  coiubination,  and  the  others 
would  abstain  from  business  in  that  terri- 
tory, would  not  such  agreement  be  regarded 
as  one_  in  restraint  of  interstate  trade?  If 
the  price  of  the  commodity  were  thereby  en- 
hanced (as  it  naturally  would  be),  the  char- 
acter of  the  agreement  would  be  still  more 
clearly  one  in  restraint  of  trade.  Is  there 
any  substantial  difference  where  by  agree- 
ment among  themselves  the  parties  choose 
one  of  their  number  to  make  a  bid  for  the 
supply  of  the  pipe  for  delivery  in  another 
state,  and  agree  that  all  other  bids  shall 
be  for  a  larger  sum,  thus  practically  restrict- 
ing all  but  the  member  agreed  upon  from  any 
attempt  to  supply  the  demand  for  the  pipe 
or  to  enter  into  competition  for  the  business? 
Does  not  an  agreement  or  combination  of 
that  kind  restrain  interstate  trade,  and  when 
Congress  has  acted  by  the  passage  of  a  stat-  < 
ute  like  the  one  under  consideration  does 
not  such  a  contract  clearly  violate  that  stat- 
ute? 

As  has  frequently  been  said,  interstate 
commerce  consists  of  intercourse  and  traffic 
between  the  citizens  or  inhabitants  of  differ- 
ent states,  and  includes  not  only  the  trans- 
portation of  persons  and  property  and  the 
navigation  of  public  waters  for  that  purpose, 
but  also  the  purchase,  sale,  and  exchange  of 
commodities.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196-203,  29  L.  ed.  158- 
161,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Kidd  v.  Pearson,  128  U.  S.  1.  20,  32  L 
ed.  346,  350,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct.  Rep.  0.  If,  therefore,  an  agreement  or 
combination  directly  restrains  not  alone  the 
manufacture,  but  the  purchase,  sale,  or  ex- 
change   of    the    manufactured    commodity 
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among  the  sereral  states,  it  is  brought  within 
the  provisions  of  the  statute.    The  power  to 

£M2]reg;u]ate  *such  commerce,  that  is,  the  power 
to  prescribe  the  rules  by  which  it  shall  be 
governed,  is  vested  in  Congress,  and  when 
Congress  has  enacted  a  statute  such  as  the 
one  in  question,  any  agreement  or  combina- 
tion which  directly  operates,  not  alone  upon 
the  manufacture,  but  upon  the  sale,  trans- 
portation, and  delivery  of  an  article  of  intcr- 
;»tate  commerce,  by  preventing  or  restricting 
its  isale,  etc.,  thereby  regulates  interstate 
commerce  to  that  extent,  and  to  the  same  ex- 
tent trenches  upon  the  power  of  the  national 
legislature  and  violates  the  statute.  We 
think  it  plain  that  this  contract  or  combina- 
tion effects  that  result. 

The  defendants  allege,  and  it  is  true,  that 
their  business  is  not  like  a  factory  manu- 
facturing an  article  of  a  certain  kind  for 
which  there  is  at  all  times  a  demand,  and 
which  is  manufactured  without  any  regard 
to  a  particular  sale  or  for  a  particular  cus- 
tomer. In  this  respect  as  in  many  others 
the  business  differs  radically  from  the  sugar 
refiners.  The  business  of  defendants  is  car- 
ried on  by  obtaining  particular  contracts  for 
the  sale,  transportation,  and  delivery  of  iron 
pipe  of  a  certain  description,  quality,  and 
strength,  differing  in  different  contracts  as 
the  intended  use  may  differ.  These  contracts 
are,  generally  speaking,  obtained  at  a  pub- 
lic letting,  at  which  there  are  many  competi- 
tors, and  the  contract  bid  for  includes,  in  its 
terms,  the  sale  of  the  pipe  and  its  delivery 
at  the  place  desired,  the  cost  of  transporta- 
tion being  included  in  the  purchase  price  of 
the  pipe.  The  contract  is  one  for  the  sale 
and  delivery  of  a  certain  kind  of  pipe,  and  it 
is  not  generally  essential  to  its  performonce 
that  it  should  be  manufactured  for  that  par- 
ticular contract,  although  sometimes  it  may 
be. 

If  the  successful  bidder  had  on  hand  iron 
pipe  of  the  kind  specified,  or  it  he  could  pro- 
-cure  it  by  purchase,  he  could  in  most  cases 
-deliver  such  pipe  in  fulfilment  of  his  con- 
tract just  the  same  as  if  he  manufactured 
ih«  pipe  subsequently  to  the  making  of  the 
contract  and  for  the  specific  purpose  of  its 
performance.  It  is  the  sale  and  delivery  of 
a  certain  kind  and  quality  of  pipe,  and  not 
•the  manufacture,  which  is  the  material  por- 
tion of  the  contract,  and  a  sale  for  delivery 
beyond  the  state  makes  the  transaction  a 
part  of  interstate  commerce.  Municipal  cor- 
porations and  gas,  railroad,  and  water  cooi- 

r243]panie8  'are  among  the  chief  customers  for  the 
pipe,  and  when  they  desire  the  article  they 
give  notice  of  the  kind  and  quality,  site, 
strength,  and  purpose  for  which  the  pipe  is 
desirml,  and  announce  they  will  receive  pro- 
posals for  furnishing  the  same  at  the  place 
indicated  by  them.  Into  this  contest  (and 
irrespective  of  the  reserved  cities)  the  de- 
fendants enter,  not  in  truth  as  competitors, 
but  under  an  agreement  or  combination 
among  themselves  whidi  eliminates  all  com- 
petition between  them  for  the  contract,  and 
permits  one  of  their  number  to  make  his  own 
bid  and  requires  the  others  to  bid  over  him. 
In  certain  sections  of  the  country  the  defend- 
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aota  would  have,  by  rea«o>n  of  their  situation, 
such  an  advantage  over  all  other  competi- 
tors that  there  would  practically  be  no  chance 
for  any  other  than  one  of  their  number 
to  obtain  the  contract,  unless  the  price  bid 
was  80  exorbitant  as  to  give,  others  not  so 
favorably  situated  an  opportunity  to  snatch 
it  from  their  hands.  Under  these  circum- 
stances, the  agreement  or  combination  of  the 
defendants,  entered  into  for  that  express  pur- 
pose and  to  directly  obtain  that  desired  re- 
sult, would  inevitably  and  necessarily  give 
to  the  defendant,  who  was  agreed  upon  among 
themselves  to  make  the  lowest  bid,  the  con- 
tract desired  and  at  a  higher  price  than  oth- 
erwise would  have  been  obtained,  and  all  the 
other  panics  to  the  combination  would,  by 
virtue  of  its  terms,  be  restricted  from  an  at- 
tempt to  obtain  the  contract. 

The  combination  thus  had  a  direct,  imme- 
diate, and  intended  relation  to  and  effect 
upon  the  subsequent  contract  to  sell  and  de- 
liver the  pipe.  It  was  to  obtain  that  partic- 
ular and  spieciflc  result  that  the  combination 
was  formed,  and  but  for  the  restriction  the 
resulting  high  prices  for  the  pipe  would  not 
have  been  obtained.  It  is  useless  for  the  de- 
fendants to  say  they  did  not  intend  to  regu- 
late or  affect  interstate  commerce.  They  in- 
tended to  make  the  very  combination  and 
agreement  which  they  in  fact  did  make,  and 
they  must  be  held  to  have  intended  (if  in 
such  case  intention  is  of  the  least  impor- 
tance) the  necessary  and  direct  result  of 
their  agreement. 

The  cases  of  Hopkins  v.  United  States  and 
Anderson  v.  United  States,  171  U.  8.  678,  4S 
L.  ed.  290.  10  Sup.  Ct.  Rep.  40,  and  171  U. 
S.  604,  43  L.  ed.  300,  19  Sup.  Ct  Rep.  50,  are 
not  relevant.  In  the  Hopkins  Case  it  was 
held  that  the  business  of  the  members  *of  the[S44] 
Kansas  City  Live  Stock  Exchange  was  not 
interstaite  commerce,  and  hence  the  act  of 
Congress  did  not  affect  them;  while  in  the 
Andm-son  Case  it  was  held  that  whether  the 
members  of  the  Traders'  Live  Stock  Ex- 
change were  or  were  not  engaged  in  the  busi- 
ness of  interstate  commerce  was  immaterial, 
as  the  agreement  proved  was  not  in  restraint 
of  trade  and  did  not  r^ulate  such  commerce. 
It  was  said  that  when  it  is  seen  tbat  the 
agreement  entered  into  does  not  directly  re- 
late to  and  act  upon  and  embrace  interstate , 
commerce,  and  that  it  was  executed  for  an- 
other and  entirely  different  purpose,  and  , 
thaT  it  was  calculated  to  attain  it,  the  agree-  , 
ment  would  be  upheld,  if  its  effect  upon  that 
commerce  were  only  indirect  and  incidental. 
The  agreement  involved  in  that  case  was  held 
to  be  of  such  a  character.  The  case  we  have 
here  is  of  an  entirely  different  nature,  and 
is  not  covered  or  affected  by  the  decisions 
cited. 

It  is  also  urged  that  as  bat  one  contract 
would  be  awarded  for  the  work  proposed  at 
any  place,  and  therefore  only  one  person 
would  secure  it  bv  virtue  of  being  the  lowest 
bidder,  the  selection  by  defendants  of  one  of 
their  number  to  make  the  lowest  bid  as 
among  themselves  could  not  operate  as  any 
restraint  of  trade;  that  the  combina/tion  or 
agreement  operated  only  to  nuike  a  selection 
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of  that  one  who  should  have  the  contract  by 
being  the  lowest  bidder,  and  it  did  not  in  the 
most  remote  degree  itself  limit  the  number 
or  «xtent  of  contracts,  and  therefore  could 
not  operate  to  restrain  interstate  ti-ade.  This 
takes  no  heed  of  the  purpose  and  effect  of 
the  combination  to  restrain  the  aotion  of  the 
parties  to  it  so  that  there  shall  be  no  com- 
petition among  them  to  obtain  the  contract 
for  themselves. 

We  have  no  doubt  that  where  the  direct 
and  immediate  effect  of  a  contract  or  combi- 
nation among  particular  dealers  in  a  com- 
modity is  to  destroy  competition  between 
tbcm  and  others,  so  that  the  parties  to  the 
contract  or  combination  may  obtain  in- 
creased prices  for  themselves,  such  contract 
or  combination  amounts  to  a  restraint  of 
trade  in  the  commodity,  even  though  con- 
tracts to  buy  such  commodity  at  the  en- 
hanced price  are  continually  being  made. 
4S]Total  suppression  of  the  'trade  in  the  com- 
modity is  not  necessary  in  order  to  render 
the  combination  one  in  restraint  of  trade. 
It  is  the  effect  of  the  combination  in  limit- 
ing and  restricting  the  right  of  each  of  the 
members  to  transact  business  in  the  ordi- 
nary way,  as  well  as  its  effect  upon  the  vol- 
ume or  extent  of  the  dealing  in  the  com- 
modity, that  is,  regarded.  All  the  facts  and 
circumstances  are,  however,  to  be  considered 
in  order  to  determine  the  fundamental  ques- 
tion— ^whether  the  necessary  effect  of  the 
combination  is  to  restrain  interstate  com- 
merce. 

If  iron  pipe  cost  $100  a  ton  instead  of  the 
prices  which  the  record  shows  were  paid  for 
it,  no  one,  we  thinly,  would  contend  that  the 
trade  in  it  would  amount  to  as  much  as  if 
the  lower  prices  prevailed.  The  higher  price 
would  operate  as  a  direct  restraint  upon  tlie 
trade,  and  therefore  any  contract  or  combi- 
nation which  enhanced  the  price  might  in 
■ome  d^ree  restrain  the  trade  in  the  article. 
It  is  not  material  that  the  combination 
did  not  prevent  the  letting  of  any  par- 
ticular contract.  Such  was  not  its  pur- 
pose. On  the  contrary,  the  more  contracts 
to  be  let  the  better  for  the  combination.  It 
was  formed  not  for  the  object  of  preventing 
the  letting  of  contracts,  but  to  restrain  the  par- 
ties to  it  from  competing  for  contracts,  and 
thereby  to  enhance  the  prices  to  be  obtained 
for  the  pipe  dealt  in  by  those  parties.  And 
irtien  by  reason  of  the  combination  a  partic- 
ular contract  may  have  been  obtained  for  one 
of  the  parties  thereto,  but  ait  a  higher  price 
than  would  otherwise  have  been  paid,  the 
charge  that  the  combination  was  one  in  re- 
straint of  trade  is  not  answered  by  the  state- 
ment that  the  particular  contract  was  in 
truth  obtained  and  not  prevented.  The  par- 
ties to  such  a  combination  might  realize 
more  profit  by  tihe  higher  prices  they  would 
secure  than  they  could  earn  by  doing  more 
work  at  a  much  less  price.  The  question  is 
as  to  the  effect  of  such  combination  upon  the 
trade  in  the  article,  and  if  that  effect  be  to 
destroy  competition  and  thus  advance  the 
price,  the  combination  is  one  in  restraint  of 
trade. 

Decisions  regarding  tlie  validity  of  taxa- 
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tion  by  or  under  state  authority,  involvinf 
sometunes  the  question  of  the  point  of  time 
that  an  article  intended  for  transportation 
beyond  the  'state  ceases  to  be  governed  ex-[246] 
clusively  by  the  domestic  law  and  begins  to 
be  governed  and  protected  by  the  national 
law  of  commercial  regulation,  are  not  of 
very  close  application  here.  The  commodity 
may  not  have  commenced  its  journey,  and  so 
may  still  be  completely  within  the  jurisdic- 
tion of  the  state  for  purposes  of  state 
taxation,  and  yet  at  that  same  time  the  com- 
modity may  have  been  sold  for  delivery  in 
another  state.  Any  combination  among 
dealers  in  that  kind  of  commodity,  which  in 
its  direct  and  immediate  effect  forecloses  all 
competition  and  enhances  the  purchase  price 
for  which  suoh  conunodity  would  otherwise 
be  delivered  at  its  destination  in  another 
state,  would,  in  our  opinion,  be  one  in  re- 
straint of  trade  or  commerce  among  the 
states,  even  though  the  article  to  be  trans- 
ported and  delivered  in  another  state  were 
still  taxable  at  its  place  of  manufacture. 

It  is  said  that  a  particular  business  must 
be  distinguished  froni  its  mere  subjects,  and 
from  the  instruments  by  which  the  business 
is  carried  on ;  that  in  most  cases  of  a  large 
manufacturing  company  it  could  only  be  car- 
ried on  by  shipping  products  from  one  state 
to  another,  and  that  the  business  of  such  an 
establishment  would  be  related  to  interstate 
commerce  only  incidentally  and  indirectly.  ' 
This  proposition  we  are  not  called  upon  to 
deny.  It  is  not,  however,  relevant.  Whers 
the  contract  is  for  the  sale  of  the  article  and 
for  its  delivery  in  another  state,  the  trans- 
action is  one  of  interstate  commerce,  al- 
though the  vendor  may  have  also  agreed  to 
manufacture  it  in  order  to  fulfil  his  contract 
of  sale.  In  such  case  a  combination  of  this 
character  would  be  properly  called  a  combina- 
tion in  restraint  of  interstate  commerce,  and 
not  one  relating  only  to  manufacture. 

It  is  almost  needless  to  add  that  we  do  not 
hold  that  every  private  enterprise  which 
majr  be  carried  on  chiefly  or  in  part  by  means 
of  interstate  shipments  is  therefore  to  be  re- 
garded as  so  related  to  interstate  commerce 
as  to  come  within  the  regulating  power  of 
Congress.  Such  enterprises  may  be  of  the 
same  nature  as  the  manufacturing  of  refined 
sugar  in  the  Knight  Case — that  is,  the  par- 
ties may  be  engaged  as  manufacturers  of  a 
commodity  which  t^ey  thereafter  intend  at 
*some  time  to  sell,  and  possibly  to  sell  in  an-[247] 
other  state;  but  such  sale  we  have  already 
held  is  an  incident  to  and  not  the  direct  re- 
sult of  the  manufacture,  and  so  is  not  a  reg- 
ulation of  or  an  illegal  interference  with  in- 
terstate commerce.  That  principle  is  not  af- 
fected by  anything  herein  decided. 

The  views  above  expressed  lead  generally 
to  an  affirmance  of  the  judgment  of  the  court 
of  appeals.  In  one  aspect,  however,  that 
judgment  is  too  broad  in  its  terms — the  in- 
junction is  too  absolute  in  its  directions — as 
it  may  be  construed  as  applying  equally  to 
commerce  wholly  within  a  state  as  well  as 
to  that  which  is  interstate  or  international- 
only.  This  was  probably  an  inadvertence 
merely.    Although  the  jurisdiction  of  Con- 
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greM  over  4Minm«roe  among  tiie  atatM  is  fall 
and  complete,  it  is  not  questioned  that  it  has 
none  over  that  which  is  wholly  within  a 
state,  and  therefore  none  over  combinations 
or  agreements  so  fax  as  they  relate  to  a  re- 
straint of  such  trade  or  commerce.  It  does 
not  acquire  any  jurisdiction  over  that  part 
of  a  combinaition  or  agreement  which  relates 
to  commerce  wholly  within  a  state,  by  rea- 
son of  the  fact  that  the  combination  also 
•orers  and  regulates  oommeroe  which  is  in- 
terstate. The  latter  it  can  regulate,  while 
the  former  is  subject  alone  to  tiie  jurisdic- 
tion of  the  state.  The  combination  herein 
described  covers  both  commerce  which  is 
wholly  within  a  state  and  also  that  which  is 
interstate. 

In  r^^rd  to  such  of  these  defendants  as 
might  reside  and  carry  on  business  in  the 
same  state  where  the  pipe  provided  for  in 
any  particular  contract  was  to  be  delivered, 
the  sale,  transportation,  and  delivery  of  the 
pipe  by  them  under  that  contract  would  be  a 
transaction  wholly  within  the  state,  and  the 
statute  would  not  be  applicable  to  them  in 
that  case.  They  might  make  any  combina- 
tion they  chose  with  reference  to  the  pro- 
posed contract,  although  it  should  happen 
that  some  nonresident  of  the  state  eventually 
obtained  it. 

The  fact  that  the  proposal  called  for  the 
delivery  of  pipe  in  the  same  state  where 
.  some  of  the  defendants  resided  and  carried 
on  their  business  would  be  sufficient,  so  far 
••  the  act  of  Congress  is  concerned,  to  per- 
mit those  defendants  to  combine  as  they 
might  choose,  in  re^^d  to  the  proposed  con- 
[S4S]tract  *for  the  delivery  of  the  pipe,  and  that 
right  would  not  be  affected  by  the  fact  that 
the  contract  might  be  subsequently  awarded 
to  someone  outside  of  the  state  as  the  lowest 
bidder.  In  brief,  their  right  to  combine  in 
regard  to  a  proposal  for  pipe  deliverable  in 
their  own  state  could  not  be  reached  by  the 
Federal  power  derived  from  the  commerce 
clause  in  the  Constitution. 

To  the  extent  that  the  present  decree  in- 
cludes in  its  scope  the  enjoining  of  defend- 
ants thus  situated  from  combining  in  regard 
to  contracts  for  selling  pipe  in  their  own 
state,  it  is  modified  and  limited  to  that  por- 
tion of  the  combination  or  agreement  which 
is  interstate  in  its  character.  As  thua  modi- 
fied -the  decree  it  affirmed. 


MAY  HAYS,  Appt.. 

V. 

UNITED  STATES. 

(Set  S.  C.  neporters  ed.  248-282.) 

Mexican  grant  by  justice  of  the  peace — if^- 
sufficient  evidence  of  grant — effect  of  con- 
tinued possession — possession  since  the 
treaty  of  cession. 

t.  A  documeDt  purporting  to  be  a  grant  of 
land  In  New  Moxiro  by  n  JiLstlce  of  the  peace, 
or  alcalde.  In  1842.  making  no  reference  to 
any  icrnnt  or  order  of  tbe  goTcrnor,  but  certl- 

'  tyto!:  tbat  tbe  petitioner  appeared  before  tbe 
magi«trate.  and  that  be  found  the  petition 
to  he  just,  etc.,  and  made  the  dooatton  In  tbe 
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name  of  Ood  and  the  Ifezlcan  nation,  bnt 
without  making  any  mention  of  the  dellverj 
of  juridical  posaeaslon,  or  of  any  of  tbe  for- 
malities which  under  tbe  Spanish  and  Mexi- 
can castom  were  observed  by  the  officer  de- 
livering possession,  Is  Insufficient,  together 
with  oral  testimony  of  witnesses  stating 
their  recollection  of  what  took  place  thirty 
years  before,  though  they  state  that  a  grant 
was  made  by  the  governor,  to  show  tbat  any 
valid  grant  was  made, — especially  when 
there  Is  no  evidence  that  any  sneh  grant 
was  ever  recorded  or  that  any  testlmonlo 
was  ever  delivered  to  the  grantee. 

2.  Possession  for  six  or  seven  years  before  the 
treaty  of  Qnadalupe  Oldalgo  in  1848,  o(  land 
by  an  alleged  grantee.  Is  not  snfflclent  to  con- 
stttate  a  title  which  can  be  confirmed  under 
the  court  of  private  land  claims  act,  where  a 
valid  grant  is  not  proved  to  have  been  made. 

8.  Possession  of  land  since  tbe  date  o(  the 
treaty  of  Guadalupe  Uldalgo,  In  1848,  cannot 
be  considered  as  dispensing  with  the  require- 
ment tl)at  a  title  to  lands.  If  not  perfect  at 
that  time,  must  be  one  that  tbe  claimant 
would  have  bad  a  lawful  right  to  moke  per- 
fect had  the  territory  not  been  acquired  bj 
the  United  States. 

[Ko.  19.] 

Argued  October  10, 1899.    Decided  December 
4,  1899. 

APPEAL  from  the  Court  of  Private  Land 
Claims  to  review  a  judgment  dismissing 
a  petition  for  confirmation  of  a  Mexican 
•^rant  for  land  in  New  Mexico.    Affirmed. 

Statement  by  Mr.  Justice  Browai 

This  was  a  suit  instituted  by  the  appellant 
in  the  court  of  private  land  claims,  for  the 
confirmation  of  a  grant  of  land  situate  in  the 
county  of  San  Miguel,  New  Mexico,  known 
as  "the  "Apache  Springs,"  or  "Ojo  del[S«9] 
Apache"  grant,  and  alleged  to  contain  11 
square  leagues,  or  47,743  square  acres. 

The  amended  petition  alleged  substantially 
that  prior  to  June  2,  1842,  Manuel  Armijo, 
then  governor  of  New  Mexico,  granted  the 
tract  in  question  to  Venture  Trujillo,  in  ac- 
cordance with  his  petition  for  the  same,  and 
by  decree  directed  the  constitutional  alcalde 
of  the  demarcation  of  San  Miguel  del  Bado 
to  place  the  petitioner  in  possession;  that 
said  alcalde  subsequently  made  return  that 
he  had  placed  the  petitioner  in  juridical  poa- 
aession  of  the  lands  as  directed,  and  that  this 
return,  with  the  original  papers,  was  duly 
deposited  in  the  archives  of  New  Mexico. 

Petitioner  further  alleged  that  he  had 
neither  the  original  of  said  petition,  nor  a 
copy  thereof,  nor' the  decree  of  the  governor, 
nor  the  return  of  tlie  alcalde,  in  his  posses- 
sion ;  and  that  neither  of  them  is  in  the  pos- 
Eiession  of  the  surveyor  general  of  New 
Mexico;  but  he  alleged  that  the  archives  of 
New  Mexico,  previous  to  the  occupation  of 
the  territory  by  the  United  States,  and  for 
some  time  thereafter,  were  kept  carelessly, 
and  many  of  the  papers  and  documents,  in- 
cluding those  therein  mentioned,  were  lost 
and  destroyed ;  and  prayed  that  lie  might  be 
permitted  to  give  secondary  evidence  of  the 
petition,  decice,  and  oider  of  the  governor, 
and  of  the  return  of  the  alcalde. 
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He  farther  alleged  that  on  July  2,  1842, 
Damasio  Salazar,  a  justice  of  the  peace  of 
the  demarcation  of  San  Miguel  del  Bado,  now 
embraced  within  the  limits  of  the  county  of 
San  Miguel,  acting  in  conformity  with  .th« 
laws  ana  customs  of  Mexico,  placed  Venture 
Trujillo  in  possession  of  the  tract  so  granted; 
that  he  entered  into  such  possession  and  oc- 
cupied the  same  for  about  four  years  from 
July,  1842,  and  that,  by  sundry  mesne  con- 
Teyances  from  him  to  parties  who  continued 
such  possession,  the  petitioner,  by  virtue  of 
the  original  grant  and  tiiese  mesne  convey- 
ances, now  claims  th^  ownership  of  the  whola 
of  said  tract;  and  that  ever  since  the  year 
1842,  and  at  the  present  time,  the  said  gran- 
tee, Venturo  Trujillo,  and  his  legal  repre- 
sentatives and  those  claiming  under  him  and 
t80]theni,  have  held,  claimed,  used  and  *oocupied, 
owned  and  grazed  upon,  peaceably  and  no- 
toriously, the  whole  of  said  lands. 

That  no  survey  of  the  tract  has  ever  been 
made;  that  petitioner  cannot  state  the 
amount,  but  that  it  does  not  ezcee^  11 
leagues;  that  one  Taylor,  who  was  then  the 
owner  of  the  grant  and  one  of  the  mesne 
grantees,  made  application  to  the  surveyor 
general  of  New  Mexico  for  the  approval  of 
said  grant  under  the  law  of  July  22,  1854, 
which  was  reiected  December  19,  1872,  upon 
the  ground  uiat  the  grant  was  made  by  a 
justice  of  the  peace,  who,  under  the  laws  of 
New  Mexico,  had  no  power  to  make  a  grant 
of  laqds;  that  subsequently,  and  upon  Sep- 
tember 22,  1873,  application  was  made  to 
the  surveyor  general  to  reopen  the  applica- 
tion for  confirmation,  and  to  receive  new  tes- 
timony which  had  been  discovered.  The  ap- 
plication was  granted,  so  far  as  to  permit 
the  new  testimony  to  be  introduced,  and  the 
depositions  of  Guadalupe  Miranda,  secretary 
of  Mew  Mexico  during  the  administration  of 
Governor  Armijo,  and  of  Rafael  Aragon, 
secretary  of  Damasio  Salazar,  the  constitu- 
tional alcalde  who  placed  Trujillo  in  posses- 
sion, were  taken  and  made  a  part  of  the  pe- 
tition. The  application  was  again  rejected 
by  the  surveyor  general  upon  the  ground 
that  the  depositions,  being  based  entirely  upon 
memory,  were  insuflSdent  to  establish  a  giant 
by  the  govemoar;  that  Miranda  and  Aragon 
are  now  dead ;  that  the  grant  has,  since  July, 
1842,  remaineid  in  the  possession  of  the  gran- 
tee and  hie  aasigns,  and  has  been  generally 
recognized. 

No  question  was  made  with  regard  to  the 
intermediate  conveyances  to  the  petitioner 
or  of  the  other  formal  allega/tions  bringing 
the  case  within  the  provisions  of  the  act  es- 
tablishing the  court  of  private  land  daims. 

The  case  was  tried  by  the  court  upon  the 
pleadings  and  evidence,  the  daun  rejected, 
and  the  petition  dismissed  by  a  majority  of 
the  court  Petitioner  thereupon  app«iled 
to  this  court. 

Ur.  T.  B.  Catrom  argued  the  cause  and 
filed  a  brief  for  appellant: 

The  public  acts  of  public  officers  purport- 
ing to  be  exerdsed  in  an  official  capacity  and 
by  public  anthori^  are  not  to  be  presumed 
to  be  nsniped;  but  a  legitimate  authority 
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previously  given,  or  subsequently  ratiflad, 
which  is  equivalent,  must  be  presumed. 

United  States  v.  Arredondo,  0  Pet.  729,  8 
L.  ed.  561. 

For  more  than  twenty  years  the  grantee 
and  those  holding  and  claiming  under  him 
had  actual,  adverse,  °  continuous,  exclusive, 
open,  and  notorious  possession,  claiming  the 
same  under  the  act  of  juridical  possession 
and  a  grant  made  by  the  governor  of  New 
Mexico.  A  grant  will  therefore  be  pre- 
sumed. 

United  States  v.  Chavea,  169  U.  S.  464,  40 
L.  ed.  220,  16  Sup.  Ct.  Rep.  57. 

Mr.  William  H.  Pope  argued  the  cause 
and,  with  Mr.  Matthew  O.  Reynolds  and  So- 
licitor General  Richards,  filed  a  brief  for  ap- 
pellee: 

Testimony  of  the  late  officers  of  the  Mex- 
ican government  cannot  be  received  to  supply 
or  contradict  the  public  records,  or  estab- 
lish a  title  of  which  there  is  no  trace  to  be 
found  in  the  public  archives. 

Luco  V.  United  States,  23  How.  616,  IR  h. 
ed.  545;  United  States  v.  Bolton,  23  How. 
347,  16  L.  ed.  571;  United  States  v.  Castro, 
24  How.  346,  16  L.  ed.  659 ;  United  States  ▼. 
Moorchead,  1  Black,  228,  17  L.  ed.  76; 
United  States  v.  ^elei^h,  1  Black,  298,  17  L. 
ed.  144;  Romero  v.  United  States,  1  Wall. 
743,  17  L.  ed.  633;  Peralta  v.  United  States, 
3  Wall.  434,  18  L.  ed.  221. 

Possession  under  the  Spanish  or  Mexican 
governments  can  never  ripen  into  a  prescrip- 
tive title  against  them. 

2  Orozco's  Legislation  and  Jurisprudence 
on  Public  Lands,  p.  1007,  title  3,  pp.  993  et 
seg.;  Hall,  Mexican  Law,  {{  53  et  seq.,  also 
§S  612,  639;  Orespin  v.  United  States,  168 
U.  S.  208,  42  L.  ed.  438,  18  Sup.  Ct.  Rep.  53; 
Hayes  v.  United  States,  170  U.  S.  637,  42  L. 
ed.  1174,  18  Sup.  Ct  Rep.  736;  Ely  ▼.  United 
States,  171  U.  S.  233,  43  L.  ed.  147>  18  Sup. 
Ct  Rep.  840. 

Whatever  may  have  been  the  rule  as  to  the 
operation  of  prescription  against  the  Span- 
ish and  Mexican  governments,  it  did  not  run, 
after  the  treaty,  against  the  United  States. 

Lindsey  v.  Miller,  9  Pet  672,  8  L.  ed.  541 ; 
Gibson  V.  ChouteoM,  13  Wall.  99,  20  L.  ed. 
534;  Weber  v.  Harbor  Oomrs.  18  Wall.  70, 
sub  nom.  Weber  v.  State  Barbor  Oomrs.  21 
L.  ed.  803;  Sparks  t.  Pierce,  115  U.  S.  408, 
29  L.  ed.  428.  6  Sup.  Ct  Rep.  102;  Redfield 
V.  Parks,  132  U.  S.  239,  88  L.  ed.  827,  10  Sup. 
Ct  Rep.  83. 

*Mr.  Justice  Brown  ddivered  the  opinion[2Sl] 

of  the  court: 

The  only  documentary  evidence  of  titli- 
which  appears  in  the  record  is  the  following 
translation  of  a  grant  purporting  to  have 
been  sig^ned  by  Damasio  Salazar,  described 
therein  as  a  justice  of  the  peace.  In  the 
original  Spanish  he  is  described  as  Jues  ds 
pas  (pas)  and   subsequently  as   "alcalde:" 

Translation. 

Seal  fourth.  (Seal.)  One  fourth  reaL 
For  the  years  eighteen  hundred  and  for^ 
and  eighteen  hunAred  and  forty-one. 
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Ib  this  second  demarcation  San  Btiffuel 
4el  Bade,  on  the  second  day  of  the  month  of 
Jnly  of  the  present  year,  eighteen  hundred 
and  forty-two,  before  me,  citizen  Damasio 
Salazar,  justice  of  the  peace  of  said  precinct, 
personally  present  appeared  citizen  Bentura 
Trujillo,  citizen  and  resident  of  the  first  de- 
marcation, soliciting  the  place  and  land  com- 
monly called  the  Ojito  del  Apache,  to  estab- 
lish, in  company  with  his  children,  a  farm 
on  which  he  believes  he  will  have  the  means 
necessary  for  the  support  of  a  large  family, 
nnd  to  give  tithes  (illegible)  and  the  holy 
church  their  corresponding  portions,  and  1, 
said  alcalde,  finding  the  petition  to  be  a  just 
one  and  acting  in  conformity  with  the  su- 
preme decrees,  have  made  him  said  donation 
m  the  name  of  God  and  the  supreme  Mexican 
nation,  so  that  as  a  good  compatriot,  he  may 
make  use  of  it,  observing  the  requirements 
which  our  laws  provide,  under  the  condition 
and  restrictions  that  if  be  does  not  provide  a 
protection  to  prevent  the  damages  which  nx^y 
result  to  him,  he  is  under  obligation  to  bear 
them,  it  being  commons  and  pasture  grounds 
of  the  inhabitants  of  the  precinct;  and  the 
boundaries  corresponding  to  said  grant  are 
OB  the  north  the  meaa;  on  the  south  the  <vld 
road  to  Loe  Chupaines;  on  tbe  east  iMe  M«sa 
de  los  Chupaines ;  and  on  the  west  fti«>  hills 
bordering  onCafioncito  de  la  Lagunlta;  and 
in  order  that  this  foregoing  instrument  may 
have  the  force  .and  validity  by  law  required 
(S5S]the  aforesaid  Trujillo  requested  mA  *  to  inter- 
pose my  authority  and  judicial  decjref>,  md  1, 
the  said  justice,  declared  that  I  woul'<  inter- 
pose, and  did  interpose,  as  far  as  v  rm  au- 
thorized by  law,  those  of  my  alteiKlants 
signing  with  me,  with  whom  I  act  by  appoint- 
ment,  for  the  notorious  lack  of  a  notary  pub- 
lic, tihere  being  none  of  any  kind  in  this  de- 
partment. In  form  of  law,  to  all  of  which  I 
certify.  Damasio  Sal^izar. 

Attending:  Rafal.  Aragon. 

Attending:   Salvador  Qonzales. 

And  it  is  given  on  this  ante-stamped  p^per, 
tbere  being  none  of  the  proper  stamp. 

Sala/Hr 

1.  The  theory  of  the  petitioner  ir  that, 
some  time  prior  to  the  date  of  this  document, 
there  was  a  |;rant  by  Governor  Armijo  to 
Venturo  Trujillo,  in  accordance  wit'i  his  pe- 
tition, and  that  the  governor  by  lis  decree 
directed  Salazar,  the  alcalde,  to  del  ver  to  the 
petitioner  juridical  possession  of  the  land; 
that  said  aJcalde  afterwards  made  return  to 
the  effect  that  he  had  done  so,  and  that  these 
documents  were  deposited  in  tho  archives  of 
New  Mexico,  but  were  subseju'-'ntly,  and 
about  the  time  of  tiie  occupatiui  of  Uie  ter- 
ritory by  the  United  States,  lost  and  destroyed. 
In  support  of  this  theory  he  produced  the 
deposition  of  Guadalupe  Miranda,  secretary 
of  the  territory  of  New  Mexico  during  the 
administration  of  Governor  Armijo,  taken 
November,  1873,  to  the  effect  tliat  he  was  ac- 
quainted with  Trujillo,  and  remembered 
that,  about  the  year  1841  or  1842,  he  pe- 
titioned the  governor  for  this  grant  of  land; 
that  the  governor  granted  the  petition,  is- 
sued a  decree  to  tut  effeet>  and  diraotad  the 
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constitutional  alcalde  to  place  him  in  paesea- 
sion,  "which  said  decree  he  signed  as  gov- 
ernor of  Hie  territory,  and  I  si^ed  the  same 
along  with  him  as  secretary  of  ,said  ter- 
ritory;"  that  the  alcalde  subsequently  made 
return  that  he  had  placed  the  petitdooer  ia 
possession,  in  obedience  to  the  decree  of  the . 
governor,  and  that  these  papers  were  duly 
deposited  in  the  archives  of  New  Mexico  and 
remained  under  the  charge  of  deponent  as 
public  records,  he  being  at  that  time  the 
legal  custodian,  and  that  'from  this  tinie[S58J 
Trujillo  was  considered  and  reputed  as  the 
lawful  owner  and  possessor  of  the  lands  by 
the  people  in  general,  as  well  as  by  the  ter- 
ritorial authorities. 

Petitioner  also  produced  the  deposition  of 
Rafael  Aragon,  taken  about  the  same  time,  a 
man  seventh-seven  years  of  age  and  a  laborer 
by  occunation,  who  testified  that  the  grant 
was  made  to  Trujillo  and  his  children  in  the 
year  1841  by  the  Alcalde  Damasio  Salarar; 
that  witness  was  at  the  iimn  the  secretary  of 
the  alcalde,  wrote  the  ^Tant,  aad  that  tVe 
same  was  made  under  and  by  virtue  of  sa  (vr- 
der  of  the  governor.  Xn  his  own  words  he 
says:  "The  order  referred  to  was  a  written 
one  addressed  U>  oaid  Alcalde  Salazar 
tnrough  Guadalupe  Miranda,  secretary  of 
state  of  the  government,  and  was  of  about 
this  tenor,  to  wit:  I  am  directed  by  his  ex- 
cellency the  governor  to  say  to  you  that  upon 
the  receipt  hereof  you  will  proceed  to  the 
place  called  the  Ojito  del  Apache  and  will 
there  place  the  petitioner,  Ventura  Trujillo, 
in  possession  of  that  land.  Salazar  was  ad- 
dressed in  this  communication  as  the  alcalde 
of  the  second  demarcation  of  San  Mig^d,  and 
the  communication  was  deposited  among  the 
archives  of  the  alcalde's  oflice.  The  direo- 
tions  of  the  order  were  carried  out  by  the  al- 
calde by  placing  Trujillo  in  possession  of  the 
land,  and  the  alcalde  then  reported  to  Secre- 
tary Miranda  that  the  governor's  order  had 
been  duly  executed.  Salazar  went  upon  the 
spot  in  company  with  Trujillo  and  placed 
the  latter  in  possession  by  pointing  out  and 
designating  to  him  the  boundaries  of  the 
tract.  Trujillo  went  upon  the  land  to  oc- 
cupy it,  I  think,  in  July,  1842.  He  occupied 
the  place  four  years,  having  built  upon  it  a 
small  house,  constructed  some  small  tanks, 
and  planted  some  ground.  He  was  succeeded 
on  the  place  by  Juan  Lucero,  he  by  Jesua 
Casades,  and  he  by  John  L.  Taylor,  here  pres- 
ent." 

Francisco  Trujillo  also  testified  that  his 
father,  who  was  Ventura  Trujillo,  h:;d 
brought  a  very  rich  woman  from  the  Coman- 
ches,  and  after  that  the  Mexican  government 
made  this  grant  to  his  father,  and  that  there 
wsj)  an  order  signed  by  the  government  (gov- 
ernor) with  a  man  to  go  and  deliver  the  land 
to  his  father.  That  he  knows  the  order  was 
signed  by  'Governor  Armijo,  and  declared[2541 
(directed)  Damasio  Salazar  to  go  and  de- 
liver the  land.  That  the  land  was  delivered 
in  the  year  1842.  That  he  was  present  when 
it  was  delivered  by  Salazar  and  Rafael  Ara^ 
gon,  his  secretary,  and  that  a  commnnioatioa 
was  signed  stating  that  it  had  been  ddivered. 
He  also  states  that  he  heard  Salazar  say,  ia ' 
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vespeot  to  the  order  of  the  gorernor,  that  the 
order  was  to  deliver  the  lajid  to  his  father, 
snd  then  he  says  that  Damasio  Salazar  sent 
tk  communication  to  General  Armijo,  stat- 
ing that  the  land  had  been  delivered.  That 
bie  father  and  Damasio  Salazar  both  told 
him  ihat  it  had  been  sent. 

Upon  the  other  hand,  however,  an  inspec- 
tion of  the  document  signed  by  Salazar  shows 
no  reference  whatever  to  a  grant  made  by 
tbe  governor  or  any  order  made  by  the  gov- 
ernor directing  him  to  put  the  grantee  in  ju- 
ridical possession,  although  in  making  the 
^ant  he  purports  to  be  acting  "in  conform- 
ity with  the  supreme  decrees,"  which  means 
nothing  more  than  he  is  acting  in  conformi- 
ty with  the  laws  of  the  land.  The  grant  cer- 
tifies tiiat  Xrujillo  personally  appeared  be- 
fore him,  solicited  the  land  as  a  farm  for  the 
support  of  a  large  family,  and  that  he,  the 
alcalde,  "finding  the  petition  to  be  a  just  one, 
and  acting  in  conformity  with  the  supreme 
decrees,  have  made  him  said  donation  in  the 
name  of  God  and  the  supreme  Mexican  na- 
tion, so  that  as  a  good  compatriot  he  may 
make  good  use  of  it,"  under  certain  condi- 
tions, and  "in  order  that  this  foregoing  in- 
strument may  have  the  force  and  validity  by 
law  required,  the  aforesaid  Trujillo  has  re- 

3 nested  me  to  interpose  my  authority  and  ju- 
icial  decree,  and  I,  the  said  justice,  declared 
tiiat  I  would  interpose,  and  did  interpose,  as 
far  as  I  am  authorized  by  law." 

Not  only  is  there  no  reference  to  a  decree 
of  the  governor,  but  it  is  doubtful  whether 
tlie  instrument  was  intended  as  an  absolute 
grant  of  the  land  or  anything  more  than  a 
OBufrnct,  as  the  donation  is  made  "so  that  as 
a  good  compatriot  he  may  make  use  of  it," 
the  land  beii^  declared  to  be  "commons  and 
pastnre  grounds  of  the  inhabitants  of  this 
precinct" 

Indeed,  it  is  doubtful  whether  the  refer- 
ence in  tlie  petition  to  a  grant  of  the  govern- 
[S56]or  was  not  an  afterthought,  inasmuch  *as  in 
a  petition  made  by  John  L.  Taylor  (then 
daimant  of  this  tract)  to  the  surveyor  gen- 
eral of  New  Mexico,  about  the  year  1870,  the 
following  allegation  is  made  as  to'ihe  title: 
"Tfour  ^titioner  would  further  state  that 
•aid  (rrantof  land  was  duly  mttde  according  to 
.  law  and  tha  usage  and  customs  of  the  laws  of 
New  Mexloo  on  the  second  day  of  July,  eigh- 
teen hundred  and  forty-two  (1842)  by  one 
Demasio  Salazar,  a  justice  of  the  peace  in 
tlie  said  ooonty  of  San  Miguel  del  Bado,  to 
one  J.  C.  yentora  Trujillo,  a  resident  of  said 
eoonty  of  San  Migud  del  Bado."  Ko  refer- 
ence was  made  in  this  petition  to  a  grant  by 
the  governor.  This  petition  having  been  re- 
jected by  the  surveyor  general,  upon  the 
ground  that  an  alcalde  had  no  power  to  make 
oonation  of  vacant  public  lands,  Taylor,  in 
1873,  applied  for  a  rehearing  upon  the 
ground  of  the  newly  discovered  evidence  of 
Miriinda  and  Aragon  to  the  effect  that  the 
governor  had  made  such  grant.  The  peti- 
tionwas  again  (December  19,  1872)  denied, 
"the  maitter  being  now  before  CSongress." 

It  fnrther  appeared  and  was  stipulated 
that  a  certain  index  made  by  Antonio  B.  Vig- 
il, completed  in  the  year  1851,  and  entitlM 
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"A  general  index  of  all  documents  of  the  gov-, 
emment  of  Spain  and  Mexico  up  to  the  year' 
1846,"  contained  no  mention  of  any  grant  of 
the  Ojo  del  Apache  tract. 

Upon  the  whole,  we  think  it  extremely  im- 
probable that,  if  a  grant  had  been  made  by 
the  governor,  no  reference  whatever  should 
have  been  made  to  it  by  the  alcalde,  who.  up- 
on the  theory  of  the  petitioner,  was  acting 
merely  as  the  right  hand  of  the  governor  in 
putting  Trujillo  into  possession.  The  docu- 
ment is  not  in  the  usual  form  of  a  return  to 
an  order  of  a  governor  to  put  a  gi-antee  into 
juridical  possession  of  the  land,  of  which  the 
reports  and  records  of  this  court  show  many 
examples,  but  of  an  attempt  by  an  alcalde  to 
make  a  grant  himself  upon  the  petition  of  an 
applicant.  But  if  the  governor  had  already 
made  the  grant  why  should  the  alcalde  un- 
dertake to  make  one,  or  state  the  reasons  why 
in  his  opinion  it  should  be  made? 

He  does  not  pretend  to  be  acting  pursuant 
to  a  decree  of  the  governor,  and  makes  no 
mention  of  a  delivery  of  juridical  *possession[256] 
by  going  upon  the  premises  with  the  peti- 
tioner, pointing  out  the  boundaries,  pluck- 
ing grass,  or  throwing  stones,  taking  the 
grantee  by  the  hand  and  leading  him  over 
the  lands,  or  of  any  of  the  formalities  which, 
under  the  Spanish  and  Mexican  customs, 
were  observed  by  the  officer  delivering  pos- 
session. The  document  is  such  an  one  as  the 
governor  might  have  been  expected  to  exe- 
cute, but  by  no  means  such  ax  to  show  that 
the  alcalde  intended  to  deliver  juridical  pos- 
session. In  short,  he  asstmied  to  do  that 
which  he  had  no  right  to  do,  and  carefully 
omitted  to  do  that  for  which  he  had  complete 
legal  authority. 

when  we  consider  what  was  required  to  be 
done  under  the  regulations  for  the  coloniza- 
tion of  the  territories  of  Mexico,  made  "So- 
vember  21,  1828  (Reynolds,  Span.  &  Mtx. 
Law,  141),  in  pursuance  of  the  act  of  the 
MeNican  Cong.-css  of  August  18,  H24  (Fcy- 
nolds.  Span.  &  Mex.  Law,  121),  and  tl.e  piac- 
tice  of  the  oflicers  in  t'lii:  connection,  the 
failure  to  conform  to  the  roci:gni/CL'  nu^thods 
of  disposing  of  public  lands  becomes  still 
more  important.  These  regulations  are 
stated  in  United  States  v.  Cambuston,  20 
How.  59,  15  L.  ed.  828,  and  United  States  v. 
Bolton,  23  How.  341,  16  L.  ed.  569,  and  re- 
quired— 

1.  That  the  governor  of  the  territory 
should  be  empowered  to  grant  vacant  lands 
for  the  purposes  of  cultivation  (Beg.  No.  1, 
Reynolds,  Span.  &  Mex.  Law,  141) ; 

2.  That  a  petition  should  be  addressed  to 
the  governor,  describing  the  applicant  by 
name,  country,  and  profession,  and,  as  dis- 
tinctly as  possible,  the  land  requested  (Reg. 
No.  2)  ; 

3.  That  the  governor  should  proceed  to  ob- 
tain the  necessary  information  with  regard 
to  the  land  and  Uie  petitioner,  and  whether 
there  be  any  objection  to  making  the  grant 
(Reg.  No.  3); 

4.  That,  if  the  governor  accede  to  the  pe- 
tition, he  shall  muce  a  grant,  describing  the 
boundaries  of  the  land,  to  serve  as  a  tiUe  to 
the  party  interested,  and  refer  it  to  a  subor- 
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dinat*  officer,  such  as  an  alcalde,  to  make 
'  delivery  of  juridical  possession  (Reg.  No.  8, 
Hall,  Mex.  Law,  S  511)! 

5.  A  return  by  such  officer  to  the  governor 
that  he  accompanied   the    petitioner    to  the 

lS57]lands  and  delivered  posspssion  to  *him  with 
the  usual  formalities  observed  for  the  inves- 
titure of  title ; 

6.  That  these  papers  should  be  placed  of 
record  in  the  archives  of  the  territory,  and 
that  a  copy  or  testimonio  be  delivered  to  the 
petitioner.  Whether  the  grant  of  the  gov- 
ernor required  tlie  approval  of  the  depart- 
mental assembly  or  territorial  deputation,  is 
not  a  question  which  arises  in  this  case. 
(Reg.  5,  6,  7,  Hall,  Mex.  Law,  §  580;  United 
States  V.  Heading,  18  How.  1,  7,  15  L.  ed. 
291,  294;  Bomshy  v.  United  States,  10  Wall. 
224,  19  L.  ed.  900;  United  States  v.  Vigil, 
13  Wall.  449,  20  L.  ed.  602). 

Not  a  single  one  of  these  formalities  ap- 
pears to  have  been  observed,  but  we  are  left 
to  infer  from  the  testimony  of  two  or  three 
witnesses,  who  swore  to  their  recollection  of 
n^hat  took  place  thirty  years  before,  that 
•ome  of  them  were  in  fact  observed.  When 
we  consider  that  this  testimony  is  contra- 
dicted, or  at  leart  rendered  exceedingly  im- 
probable, by  the  only  document  which  the  pe- 
titioner is  now  able  to  produce,  we  must  ad- 
mit that  oral  testimony  of  this  kind  fornu  a 
very  uncertain  l>asis  upon  which  to  sustain 
a  giunt  of  lauds.  As  we  said  with  respect  to 
a  somewhat  similar  state  of  facts  connected 
with  an  alleged  grant  of  land  in  California 
{Luco  V.  United  States,  23  How.  515,  543.  10 
L.  ed.  545,  551 ) :     "It  n>ay  be  received  as  s 

f general  rule  of  decision,  that  no  grant  of 
and  purporting  to  have  issued  from  the  late 
government  of  California  should  be  received 
as  genuine  by  the  courts  of  the  United  States, 
unless  it  be  found  noted  in  the  registers,  or 
the  expediente,  or  some  part  of  it,  be  found  on 
file  among  the  archives,  where  other  and  genu- 
ine grants  of  the  same  year  are  found;  and 
that,  owing  to  the  weakness  of  memory  with 
regard  to  u>e  daites  of  grants  signed  by  them, 
the  testimony  of  the  late  oflTicers  of  that  gov- 
ernment cannot  be  received  to  supply  or  con- 
tradict the  public  records,  or  establish  a 
title  of  which  there  is  no  trace  to  be  found 
in  the  public  archives."  In  the  case  of 
Pcralta  v.  United  States,  3  Wall.  434,  18  L. 
ed.  221,  it  was  said  that  written  documentary 
evidence,  no  matter  how  formal  and  complete, 
or  how  well  supported  by  the  testimony  of 
witnesses,  if  coming  from  private  hands,  is 
insufficient  to  establish  a  Mexican  grant  if 
there  be  nothing  in  the  public  records  to 
[•68]  •show  that  such  evidence  ever  existed.  But 
it  was  intimated  that,  if  the  claimant  can 
show  to  the  satisfaction  of  the  court  that  the 
grant  had  been  made  in  conformity  to  law 
and  recorded,  and  thart  the  record  has  been 
lost  or  destroyed,  he  will  then  be  permitted 
to  give  secondary  evidence  of  its  content*. 
See  also  Fuentes  v.  United  States,  22  How. 
443,  10  L.  ed.  370;  United  States  v.  Knight, 
1  Black,  227,  sub  nom.  United  States  v. 
Uoorehead,  17  L.  ed.  70;  United  States  v. 
Vallejo,  1  Black,  541,  17  L.  ed.  232. 

In  thia  case,  however,  the  same  uncertainty 
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which  exists  with  regard  to  a  grant  baring 
been  made  by  the  governor  neceaaarily  «^ 
tends  the  fact  as  to  whether  it  was  ever  re- 
corded, and  OS  no  testimonio  was  ever  de- 
livered to  the  grantee,  it  must  be  held  that 
the  existence  of  the  grant  has  not  been 
proved. 

That  a  justice  of  the  peace  or  an  alcalde 
had  no  power  to  make  a  grant  of  public  lands 
is  evident  from  the  character  of  his  office, 
which  appears  to  have  been  analogous  to 
that  of  an  ordinary  justice  of  the  peace  (De- 
cree of  July  22,  1833,  Reynolds,  Span.  &  Mex. 
Law,  170,  170),  and  from  the  failure  to  find 
any  evidence  in  the  laws  of  Spain  or  Mexico 
th&t  such  power  existed.  Indeed,  such  want 
of  power  is  admitted  by  the  petitioner.  iSee 
Reynolds  v.  West,  1  Cal.  322;  Crespin  v. 
United  States,  168  U.  S.  208,  213,  42  L.  ed. 
438,  440,  18  Sup.  Ct.  Rep.  53. 

2.  In  further  support  of  his  petition,  the 
depositions  of  several  witnesses  were  intro- 
duced in  evidence  tending  to  show  that  the 
tract  in  question  had  been  occupied  by  the 
original  grantee  and  those  claiming  under 
him  ever  since  the  date  of  the  alleged  grant, 
and,  indeed,  for  some  years  previous  thereto. 
Upon  the  other  hand,  oral  evidence  was  in- 
troduced by  the  government  to  the  effect  that 
the  land  in  question  had  never  l>een  occupied 
by  the  original  grantee,  but  tlint  he  and  his 
family  lived  at  the  time  of  his  death,  and  for 
many  years  prior  thereto,  several  miles  dis- 
tant from  the  land  in  question.  While 
Trujillo  had  been  upon  the  land  in  1842,  he 
made  no  improvements  thereon,  and  after  re> 
maining  a  few  days  left  the  premises  with  the 
remark  that  the  document,  for. which  he  paid 
$3  to  Salazar,  was  worth  more  than  the 
whole  grant;  also  that  the  property  at  that 
time,  and  ft>r  years  subsequent  to  the  posses- 
sion by  the  government  of  the  'United  htates,[269,' 
had  been  used  as  common  pasturing  ground 
for  the  people  of  the  vicinity,  the  alleged 
grantee  or  his  representatives  making  no 
claim  to  be  the  owner  thereof. 

That  it  should  be  used  for  pasturage  by 
the  neighboring  inhabitants  is  certainly  con- 
sistent with  the  alleged  grant,  which  de- 
scribes the  lands  as  "commons  and  pasture 
grounds  of  the  inhabitants  of  this  precinct," 
and  there  is  nothing  upon  the  face  of  the 
grant  indicating  that  this  right  of  pasturage 
was  intended  to  be  taken  away.  The  gran- 
tee was  apparently  to  be  allowed  to  establish 
a  farm  there  for  the  support  of  his  family, 
but  there  is  no  intimation  that  he  was  to 
have  the  power  to  exclude  the  inhabitant* 
from  their  customary  use  of  such  tract  as 
commons  and  pasture  grounds.  Indeed,  giT> 
ing  the  fullest  credence  to  his  testimony, 
there  is  little  or  nothing  to  indicate  that  the 
possession  of  the  grantee,  under  the  alleged 
grant,  was  characterized  by  the  notoriety, 
openness,  and  exclusive  character  necessary 
to  make  out  a  title  by  adverse  possession. 

In  addition  to  this,  however,  the  posses- 
sion did  not  begin  until  1842,  and  at  the  « 
date  of  the  treaty  of  Guadalupe  Hildalgo,  in 
1848.  such  possession  had  not  lasted  for  more 
than  six  or  seven  years.  In  other  words,  the 
claim  hadnotbecome  "complete  and  perfeftst 
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the  date  of  the  treaty,  nor  one  that  claimant 
would  have  had  a  lawful  right  to  nialce  per- 
fect had  the  territory  not  been  accjuired  by 
tha  United  States,"  within  the  meaning  of  the 
court  of  private  land  claims  act.  In  Cres- 
pin  V.  United  States,  168  U.  S.  208,  42  L. 
ed.  438,  18  Sup.  Ct.  Bep.  53,  the  plaintifTa 
daimed  under  a  grant  alleged  to  have  been 
Made  in  1840,  by  a  prefect,  and  also  by  ad- 
verse possession  since  that  time.  We  held, 
however,  that  the  language  of  the  act  creat- 
ing the  court  of  private  land  claims,  above 
puoted,  "woidd  preclude  the  idea  that  pos- 
seeeioB  since  the  date  of  the  treaty,  however 
exclusive  and  notorious,  could  be  regarded 
as  an  element  going  to  make  up  a  perfect 
title.  There  was  no  evidence  of  more  than 
six  or  eight  years'  possession  prior  to  the 
date  of  the  treaty,  and  this,  under  any  con- 
struction of  the  Spanish  or  Mexican  laws, 
would  be  insufficient  to  constitute  a  title  as 
against  the  sovereign."  See  also  Bergere  v. 
United  States.  168  U.  S.  66.  77,  42  L.  ed. 
fS601383, 386, 18  Sup.Ot.Rep.  4;  Bayes  v.  'United 
States,  170  TJ.  S.  637,  649,  653,  42  L.  ed. 
1174,  117»,  1181,  18  Sup.  Ot  Rep.  735.  In 
this  last  case  it  is  said:  "As  iixe  ordinsuy 
prescription  could  not  apply,  and  as  the  nec- 
essary time  for  the  extraordinary  prescrip- 
tion under  the  Spanish  law  had  not  run  at 
the  time  of  the  acquisition  of  the  territory 
by  the  United  States,  and  as,  clearly,  what- 
ever may  have  been  the  rule  as  to  the  opera- 
tion of  prescription  against  tha  Spanish  or 
Mexican  goverimients,  it  did  not  run  after 
the  treaty  against  the  United  States,  it  fol- 
lows that  the  claim  of  prescription  is  with- 
out foundation." 

It  would  seem  to  follow  from  the  general 
principle  of  law,  so  often  asserted,  that  the 
statute  ot  limitations  does  not  run  against 
the  government,  that  no  length  of  possession 
since  the  treaty  of  1848  would  of  itself  give 
a  valid  title  to  land.  How  far  the  long-con- 
tinued possession  prior  to  the  date  of  the 
treaty  would  be  operative  against  the  Span- 
ish or  Mexican  governments  is  a  question 
which  does  not  arise  in  this  case,  where  the 
possession  did  not  exceed  six  years.  See 
Lindsey  v.  Miller,  6  Pet.  666,  8  L.  ed.  538; 
Gibson  y.  Chouteau,  13  Wall.  92,  20  L.  ed. 
634 ;  Webber  r.  Harbor  Comrs.  18  Wall.  57, 
70,  21  L.  ed.  798,  803;  Sparks  v.  Pierce,  116 
U.  S.  408,  20  L.  ed.  428,  6  Sup.  Ot  Bep.  102; 
Redfield  v.  Paries,  132  U.  S.  239,  33  L.  ed. 
S27,  10  Sup.  Ct.  Rep.  83.  , 

In  United  States  v.  De  Bare,  22  How.  293, 
16  L.  ed.  343,  there  was  a  grant  made  in  1843 
by  Governor  Alvarado,  of  California,  and, 
with  a  possession  of  sixteen  years  thereafter, 
wa-s  held  to  be  sufficient  presumption  of  a 
legal  grant,  but  there  was  no  requirement  as 
above  stated  with  regard  tothecourtof  private 
land  claims  act,  In  United  States  v.  Chaves, 
159  U.  S.  452,  40  L.  ed.  216,  16  Sup.  Ct  Rep. 
57,  there  was  evidence  of  an  original  grant  in 
1833  by  the  government  of  Xew  Mexico,  al- 
though the  original  records  had  been  lost. 
The  grant  wa«  proved  by  secondary  evidence 
and  a  possession  of  sixty  years  thereunder, 
and  it  was  held  that  a  l^al  grant  might  be 
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presumed  upon  proof  of  adverse  possession 
for  twenty  years,  the  court  observing: 
"Nothing,  it  is  true,  can  be  claimed  by  pre- 
scription which  owes  its  origin  to,  and  can 
only  be  had  by,  matter  of  record;  but  lapse 
o(  time  accompanied  by  acts  done,  or  other 
circumstances,  may  warrant  the  jury  in  pre- 
suming a  grant  or  title  by  record." 

The  doctrine  at  the  foundation  of  that  case 
is  thus  stated  by  Mr.  Justice  Story  in  Ricard 
V.  Williams,  7  Wheat.  69,  109,  6  L.  ed.  393. 
410:  "A  'grant  of  land  may  as  well  be  pre- [261] 
sumed  as  a  grant  of  a  fishery,  or  of  common, 
or  of  a  way.  Presumptions  of  this  nature 
are  adopted  from  the  general  infirmity  of  hu- 
man nature,  the  difficulty  of  preserving 
muniments  of  title,  and  the  public  policy  of 
supporting  long  and  uninterrupted  posses- 
sions. They  are  founded  upon  the  considera- 
tion that  the  facts  are  such  as  could  not,  ac- 
cording to  the  ordinary  course  of  human  af- 
fairs, occur,  unless  there  was  a  transmuta- 
tion of  title  to,  or  an  admission  of  an  exist- 
ing adverse  title  in,  the  party  in  possession. 
They  may  therefore  be  encountered  and  re- 
butted by  contrary  presumptions;  and  can  i 
never  fairly  arise  where  all  the  circum- 
stances are  perfectly  consistent  with  the  non- 
exiertence  of  a  grant;  a  fortiori,  they  cannot 
arise  where  the  claim  is  of  such  a  nature  as 
is  at  variance  with  the  supposition  of  a 
grant.  In  general,  it  is  the  policy  of  courts 
of  law  to  limit  the  presumption  of  grants  to 
periods  analogous  to  those  of  the  statute  of 
limitations,  in  cases  where  the  statute  doe« 
not  apply.  But  where  the  statute  applies,  it 
constitutes,  ordinarily,  a  sufficient  title  or 
defense,  independently  of  any  presumption 
of  a  grant,  and  therefore  it  is  not  generally 
resorted  to.  But  if  the  circumstances  of  the 
case  justify  it,  a  presumption  of  a  grant  may 
as  well  be  made  in  the  one  case  tm  in  the 
other;  and  where  the  other  circumstances 
are  very  cogent  and  full,  there  is  no  ab- 
solute bar  against  the  presumption  of 
a  grant,  within  a  period  short  of  the  ' 
statute  of  limitations." 

But  this  presumption  is  subject  to  the  lim- 
itation that  where  title  is  claimed  from  a 
deed  which  is  shown  to  be  void,  it  will  not 
be  presumed  that  there  was  an  independent 
grant  (Smith  v.  Bigbee,  12  Vt  124)  ;  or 
where  surrounding  circumstances  are  incon- 
sistent with  the  theory  of  a  grant  Toton- 
send  V.  Downer,  32  Vt.  183. 

The  substance  of  this  doctrine  is  that  laps* 
of  time  may  be  treated  as  helping  out  tha 
presumption  of  a  grant,  but  where  a  void 
grant  is  shown  it  affords  no  presumption 
that  another  valid  grant  was  made.  Nor 
does  such  presumption  arise  if  the  surround- 
ing circumstances  are  incompatible  with  the 
existence  of  a  grant.  In  the  case  under  con- 
sideration we  'cannot  find  any  evidence  which[26S] 
justifies  us  in  believing  that  a  legal  grant 
can  have  been  made,  and  under  those  circum-  . 
stances  we  cannot  consider  ]>ossession  since 
the  date  of  the  treaty  as  dispensing  with  the 
requirement  that  the  title,  if  not  perfect  at 
thai  time,  was  one  which  the  claimant  would 
have  had  a  lawful  right  to  make  perfect  had 
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the  territory  not  been  acquired  by  the  United 
Steteu. 

In  the  view  we  have  taken  of  this  case,  it 
becomes  unnecessary  to  consider  whether 
Governor  Armijo  had  power  or  authority  to 
make  a  grant  of  public  lands  without  the  as- 
sent of  the  territorial  deputation  or  depart- 
mental assembly. 

The  judgment  of  the  court  below  mu»t 
therefore  be  affirmed. 


CHARLES  E.  BOLLES,  Plff.  in  Err., 

V. 

OUTING  COMPANY. 

(See  S.  C.  Reporter's  ed.  262-268.) 

Penalty  under  copyright  law — forfeiture  for 
sheets  found  in  possession. 

1.  A  penal  statute.  If  ambiguous,  will  be  con- 
strued more  strongly  In  favor  of  tbe  defend- 
ant tbau  it  would  If  tbe  statute  were  reme- 
dial, but  In  sucb  a  way  as  to  effect  substan- 
tial Justice  and  preserve  tbe  obvious  Inten- 
tion of  the  legislature. 

3.  The  penalty  for  Infringement  of  copyright 
Imposed  by  V.  S.  Rev.  Stat.  I  4965,  of  |1  for 
every  sheet  found  In  defendant's  possession, 
extends  only  to  sheets  found  In  bis  posses- 
sion for  the  purposes  of  forfeiture  and  con- 
demnation, and  does  not  extend  to  sheets 
which  are  merely  proved  to  have  been  In  his 
possession  at  some  time  within  two  years  be- 
fore tbe  action  began. 

S.  A  defendant  who  did  not  take  out  a  writ 
of  error  cannot  be  beard  to  complain  of  any 
adverse  rulings  In  the  court  below,  on  writ 
of  error  taken  by  tbe  plaintiff. 

[No.  47.] 

Submitted  October  16,   1899.    Decided   De- 
cember 4, 1899. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  affirming  the  decision 
of  the  Circuit  Court  in  an  action  for  penal- 
ties for  infringement  of  copyright.  Af- 
filmed. 

See  same  case  below,  45  U.  S.  App.  440,  77 
Fed.  Rep.  960,  23  C.  C.  A.  594,  46  L.  R.  A. 
712. 

Statement  by  Mr.  Justice  Brown  > 
This  was  an  action  b^un  April  18,  1894, 
by  Charlee  E.  BoUes,  a  resident  of  the  city  of 
Brooklyn,  New  York,  for  the  penalty  pro- 
vided for  the  infringement  of  the  copyright 
of  a  photograph  by  Rev.  Stat.  S  4965.  This 
section  enacts  that  "if  any  person,  after  the 
recording  of  the  title  of  any  map,  chart,  mu» 
ical  composition,  print,  cut,  engraving,  or 
photograph,  ...  as  provided  by  this 
chapter,  shall,  within  the  time  limited,  and 
without  the  consent  of  the  proprietor  of  the 
copyright  first  obtained  in  writing,  signed  in 
presence  of  two  or  more  witnesses,  engrave, 
(S63]ctch,  work,  copy,  print,  publish,  *or  import, 
eitlier  in  whole  or  in  part,  or  .  .  .  shall 
sell  or  expose  to  sale,  any  copy  of  such  map 
or  other  article,  as  aforesaid,  he  shall  forfeit 
to  the  proprietor  all  the  plates  on  which  the 
same  shall  be  copied,  and  every  sheet  there- 
of, either  copied  or  printed,  and  shall  further 
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forfeit  one  dollar  for  every  sheet  of  the  sama 
found  in  his  possession,"  etc  * 

In  August,  1893,  plaintiff  made  a  photo- 
graph of  the  yacht  "Vigilant"  under  full 
sail,  and  copyrighted  the  same  under  the  title 
"Vigilant,  No.  4."  The  copyright  stamp  on 
the  photograph  was  made  by  impressing  at 
the  lower  end  of  the  right-haiid  corner  of  the 
photographs,  the  wor<k,  "Copyright,  13,  by 
Bolles,  Brooklyn,"  Bolles  being  the  tnuie- 
mark  name  used  by  the  plaintiff. 

Defendant  made  a  photogravure  of  this 
photograph,  and  published  it  November, 
1893,  in  a  magazine  published  by  it  in  New 
York  known  by  the  name  of  "The  Outing." 
Defendant  had  no  permissioin  to  use  or  copy 
Uie  i>hotograph. 

One  copy  of  this  number  of  The  Outing 
was  purchased  of  the  defendant  by  an  em- 
ployee of  the  plaintiff  for  the  sum  of  twenty- 
five  cente. 

On  the  first  trial  in  the  circuit  court  the 
action  was  dismissed  upon  the  grouiul  thut 
the  copyright  stamp  on  the  photograph  was 
insufficient  notice  of  the  copyright,  because 
tlie  year  was  not  given  in  fiul,  nor  the  full 
n.tino  of  the  owner. 

Tiioieupon  plaintiff  sued  out  a  writ  of  er- 
ror fiom  the  circuit  court  of  appeals,  whiv>li 
held  that  the  copyright  stamp  was  suffi- 
cient, but  sustained  the  trial  court  in  ita  ex- 
clusion of  certain  evidence  offered  as  to  the 
niuiil.cr  of  copies  found  in  the  possession  of 
the  defendant.  46  U.  S.  App.  449,  77  Fed. 
Hep.  aco,  '23  C.  C.  A.  594,  46  L.  R.  A.  712. 

Upon  the  new  trial  the  same  evidence  as 
to  the  number  of  copies  of  the  infringement 
found  in  the  possession  of  the  defendant  was 
excluded,  and  a  verdict  directed  for  plaintiff 
for  $1  penalty  for  the  one  copy  bought  by 
plaintiff's  employee  from  the  defendant. 
Plaintiff  moved  for  a  new  trial  because  of  the 
refuAal  of  the  court  to  permit  him  to  prove 
the  number  of  copies  which  had  been  in  the 
defendant's  possession  at  any  time  within 
two  years  previous  to  the  commencement  of 
tbe  suit.  Upon  his  motion  being  denied,  he 
'again  sued  out  a  writ  of  error  from  the  cir-[2Q4i 
cuit  court  of  appeals,  which  affirmed  the 
judgment.  Whereupon  plaintiff  sued  out  a 
writ  of  error  from  this  court. 

Mr.  Oeorce  E.  Waldo  submitted  the 
cause  for  plaintiff  in  error: 

Assuming  that  the  statute  is  penal,  it 
should  nevertheless  receive  a  reasonable  con- 
struction effectuating  the  legislative  intent. 

United  States  v.  Lacher,  134  U.  S.  624,  33 
L.  ed.  1080,  10  Sup.  Ct.  Rep.  625;  United 
States  v.  Wiltberger,  5  Wheat.  70,  5  L.  e.l. 
37 ;  United  States  v.  Morris,  14  Pet.  464,  10 
L.  ed.  543;  American  Fur  Co.  v.  United 
States,  2  Pet.  358,  367,  7  L.  ed.  450,  453; 
United  States  v.  Winn,  3  Sumn.  200,  211, 
Fed.  Cas.  No.  16,740;  Sedgwick,  Stat  & 
Const  L.  Zd  ed.  282;  Atty.  Oen.  v.  Sillem, 
2  Hurlet  &  C.  532;  Maxer.  Int  Stat  2d  ed. 
318;  Wiborg  v.  United  States,  163  U.  S.  632, 
647,  41  L.  ed.  289,  294,  16  Sup.  Ct  Rea. 
1127.  1197. 

This  statute  is  remedial  as  well  as  penaL 

Huntington  v.  AttriU,  146  U.  S.  657,  36  U 
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•d.  1123,  13  Sup.  Ct  Bep.  224;  StookweU  r. 
United  Btatea,  13  Wall.  531,  20  L.  ed.  401; 
Dteigkt  v.  Appleton,  1  N.  Y.  Legal  Obs.  1»5; 
Jfy«r«  T.  Caliaghan,  10  Bias.  139,  5  Fed.  Kep. 
T26. 

Thia  case  is  distinguishable  from  Baekua 
T.  ChnOd.  7  How.  798,  12  L.  ed.  919,  In  that 
the  only  proof  in  the  latter  case  was  of 
"copies  sold  by  defendant."  There  was  no 
eridence  in  that  case  that  any  of  the  copies 
•o  sold  had  ever  been  in  the  defendant's  pos- 
session. 

Mr.  Jobs  R.  Altaey  submitted  the  cause 
for  defendant  in  error : 

The  statute  is  penal  and  must  be  strictly 
construed. 

Backus  T.  Oould,  7  How.  798, 12  L.  ed.  919. 

The  words  "found  in  his  possession"  re- 
quire proof  that  the  copies  were  found  in  the 
actual  possession  of  defendant.  If  the  de- 
fendant has  sold  the  copies  before  they  are 
found  in  his  possession,  no  action  accrues  to 
the  plaintiff. 

Thornton  ▼.  Schreiber,  124  U.  S.  620,  31  L. 
«d.  580.  8  Sup.  Ct.  Rep.  618;  Baokut  v. 
Qould,  7  How.  798, 12  L.  ed.  919. 

{M4]     *Mr.  Justice  Browm  deUvered  the  opinion 
of  the  court: 

Whether  the  oonrt  erred  in  excluding  the 
•ridence  offered  by  the  plaintiff  tending  to 
•how  the  number  of  copies  of  the  issue  of  The 
Outineoontaining a  reproduction  oftheplain- 
tilTs  ^otograph,  which  had  been  printed  and 
delivered  to  the  defendant  at  any  time  with- 
k>  two  years  prior  to  the  commencement  of 
this  action,  is  the  sole  question  presented  by 
the  amignments  of  error. 

This  ui  an  action  to  recover  a  penalty  of 
$1  for  everjr  copy  of  the  plaintiff's  photo- 
graph, and  u  based  upon  Rev.  Stat.  J  4965, 
which  declares  that  any  person  offending 
•gainst  its  provisions  "shall  forfeit  to  the 
proprietor  all  the  plates  on  which  the  same 
shall  be  copied,  and  every  sheet  thereof,  eith- 
er copied  or  printed,  and  shall  further  for- 
feit one  dollar  for  every  sheet  of  the  same 
found  in  his  possession,  either  printing, 
printed,  copied,  published,  imported,  or  ex- 
posed for  sale,  .  .  .  one  half  thereof  to 
the  proprietor  and  the  other  half  to  the  use 
ot  the  Unked  States."  This  is  deariy  a 
pemJ  atatnte  in  tiiat  it  fixes  a  single  and 
arbitrary  measure  of  recompense  to  the  plain- 
tiff, irrespective. of  the  damages  actually  sus- 
tained by  him,  or  of  the  profits  realized  by 
the  defendant;  and  in  the  further  provision 
that  one  half  of  the  amount  recovered  shall 
be  to  the  uae  of  the  United  States.  It  makes 
no  pretcnae  of  awarding  damages,  and  sim- 
ply impoaea  a  forfeiture  of  a  specified  txim. 
In  this  respect  it  differs  wholly  from  the  fol- 
lowing section  (4966)  recently  considered  by 
08  in  Bradjf  v.  Daljf,  176  U.  S.  148,  ante,  p. 
109,  20  Sup.  Ct  Rep.  62,  which  made 
a  person     performing   or    representing   any 

[tS5]copyrighted  dramatic  composition  "liable 
for  damages  therefor,  .  .  .  *to  be  as- 
sessed at  such  sum,  not  less  than  $100  for  the 
first  and  $50  for  every  subsequent  perform- 
ance, as  to  the  court  shall  appear  to  De  just"  | 
Thope  the  award  was  of  damages,  and  a  mia- 
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imum  sum'  was  fixed  apparently  to  cover 
cases  where  it  was  impossible  to  estimate 
such  damages ;  but  there  was  no  limit  to  the 
amount  which  might  be  awarded  if,  in  the 
opinion  of  the  court,  it  were  just  to  increase 
the  minimum.  The  idea  suggested  by  the 
learned  judge  who  delivered  the  opinion  of 
the  court,  that,  as  it  would  be  difiicult  to 
prove  the  exact  amount  of  damages  suffered 
by  reason  of  the  tmlawful  representation,  the 
statute  provided  a  minimum  sum,  leaving  it 
open  for  a  larger  recovery  upon  proof  of 
greater  damages,  has  no  application  to  the 
section  under  consideration,  where  the  plain- 
tiff can  recover  no  greater  nor  less  damages 
than  the  penalty  provided  by  the  section. 
The  penal  character  of  the  act  is  further  em- 
phasized by  the  fact  that  the  plaintiff  ap- 
parently recovers  a  moiety  for  the  use  of  the 
United  Stetes.  though  perhaps  this  is  not  be- 
yond a  doubt  suggested  in  Thornton  v. 
Schreiber,  124  U.  S.  612,  31  L.  ed.  577,  8  Sup. 
Ct.  Rep.  618.  The  act  of  1831,  for  which 
this  act  is  a  substitute,  and  of  the  sixth  sec- 
ti<Hi,  of  which  f  4965  is  a  substantial  copy, 
was  said  by  this  court  in  Backus  V.  Oould, 
7  How.  798,  811,  12  L.  ed.  919,  924,  to  giv* 
a  qui  torn  action  for  the  sum  forfeited. 

The  statute,  then,  being  penal,  must  b« 
construed  with  such  strictneea  as  to  careful- 
ly safeguard  the  righto  oif  the  defendant  and 
at  the  same  time  preserve  the  obvious  inten- 
tion of  the  l^slature.  If  the  language  be 
plain,  it  will  be  construed  aa  it  reads,  and 
the  words  of  the  statute  given  their  full 
meaning;  if  ambiguous,  the  court  will  lean 
more  strongly  in  favor  of  the  dofendant  than 
it  would  if  the  statute  were  remedial.  In 
both  caaea  it  will  endeavor  to  effect  substan- 
tial justice.  United  States  v.  Hartwell,  6 
Wall.  385,  18  L.  ed.  830;  United  States  y. 
Wiltberger,  5  Wheat  76,  96,  6  L.  ed.  37,  42; 
American  Fur  Co.  v.  United  States,  2  Pet 
358,  7  L.  ed.  460;  United  States  v.  Reese,  92 
U.  S.  214,  23  L.  ed.  663. 

The  language  of  this  section  when  exam- 
ined seems  hardly  susceptible  of  two  inter- 
pretations,  unless  cntain  words  which  are 
not  found  there  are  treated  aa  interpolated. 
It  forfeits  to  the  proprietor  of  the  pirated 
publication  all  the  plates  oo  which  the  same 
shall  be  celled,  ami  every  sheet  thereof, 
either  'copied  or  printed,  and  shall  further[S6S] 
forfeit  $1  for  every  sheet  of  the  same  found 
in  his  possession.  No  remedy  is  provided 
by  the  act,  although  by  S  4970  a  bill  in  equi- 
ty will  lie  for  an  injunction;  but  the  provi- 
sion for  a  forfeiture  of  the  plates  and  of  the 
copies  seems  to  contemplate  an  action  in  the 
nature  of  replevin  for  their  seizure,  and  in 
addition  to  the  confiscation  of  the  copies,  for 
a  recovery  of  $1  for  every  copy  bo  seized  or 
found  in  the  possessioa  of  the  defendant. 
While  the  forfeiture  is  not  limited  as  to  the 
number  of  the  copies,  it  ia  limited  to  such  as 
are  found  in,  and  not  simply  traced  to,  the 
possession  of  the  defendant  Congreea  may 
have  been  perfectly  willing  to  impose  a  for- 
feiture of  $1  for  every  such  copy,  and  have 
been  reluctant  to  Impose  it  upon  the  thou- 
sands of  such  copies  that  may  have  previous- 
ly been  put  in  circulation.    The  construction 
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contended  for  would  permit  an  author  to  He 
by  during  the  two  years  allowed  him  for 
bringing  suit,  permit  another  to  publish  the 
work  during  that  time,  and  then  recover  for 
every  copy  so  published.  Not  only  this,  but 
as  the  penalty  is  imposed  upon  any  person 
who  engraves,  copies,  prints,  publisher,  or 
sells  a  copy,  not  only  the' publisher,  but  the 
printer  and  bookseller  might  be  liable  for 
every  copy  traced  to  his  possession.  Indeed, 
the  defendant  might  be  made  liable  for  every 
copy  traced  to  his  possession,  even  though 
he  destroyed  the  whole  edition  for'  the  pur- 
pose of  relieving  himself  from  the  penalty. 
This  ease  is  clearly  controlled  by  that  of 
Backus  V.  Qould,  7  How.  798,  12  L.  ed.  919. 
That  was  an  action  of  debt  brought  by  Gould 
and  Banks  to  recover  penalties  incurred  by  the 
invasion  of  plaintiff's  copyright  in  twelve 
volumes  of  law  reports.  Defendant  insisted 
that  plaintiffs  could  only  recover  for  such 
sheets  pia  were  proved  to  have  been  found  in 
his  poMession,  either  printing  or  printed, 
published  or  exposed  for  sfUe.  Plaintiffs 
insisted,  as  the  plaintiff  does  here,  that  they 
were  enCitled  to  recover  for  every  sheet  which 
bad  been  published,  or  procureil  to  be  pub- 
lished, by  the  defendant,  whether  the  same 
were  proved  to  have  been  found  in  the  de- 
fendant's poeseesion  or  not.  The  language 
of  the  forfeiting  clause,  §  6  of  the  act  of  Feb- 
ruary 3,  1831  (4  Stait.  at  L.  436,  chap.  10), 
[••TJwas  that  "such  'offender  shall  forfeit  eveiy 
oopy  of  sttch  book  to  the  person  legally,  at 
the  time,  entitled  to  the  copyright  thereof, 
and  shall  also  forfeit  and  pay  fifty  cents  for 
such  every  sheet  which  may  be  found  in  his 
possession,  .  .  .  one  moiety  thereof  to 
such  legal  owner  of  the  copyright  as  afore- 
said, and  the  other  to  the  use  of  the  United 
States."  The  recovery  was  held  to  be  lim- 
ited to  the  sheets  in  the  possession  of  the  de- 
fendant, and  an  instructiom  that  he  was  lia- 
ble for  every  sheet  which  he  had  published, 
or  procured  to  be  published,  was  held  to  be 
erroneous. 

That  case  was  decided  in  IS49,  ajid  must 
be  regarded  as  overruling  anything  to  be 
found  to  the  contrary  in  Reed  v.  Caniai. 
Taney,  Dec  72,  Fed.  Cas.  Ko.  11,642,  decided 
by  Chief  Justice  Taney  in  1845;  Dtcight  v. 
Appleton,  Fed.  Cas.  No.  4,215,  decided  in 
1843,  and  Millett  v.  Bnmoden,  Fed.  Cas.  No. 
9,600,  decided  in  1844. 

The  case  of  Thornton  v.  Sohreiher,  124  U. 
S.  012,  31  L.  ed.  677,  8  Sup.  Ct.  Rep.  618, 
was  a  qui  tarn  action  brought  against  Thorn- 
ton under  S  496S  for  the  unlawful  reproduc- 
tion of  a  certain  copyrighted  photograph. 
The  case  turned  upon  the  fact  whether  the 
sheets  were  found  in  the  possession  of  the  de- 
fendant. They  were  actually  found  in  the 
store  of  Sharplese  k  Sons,  wholesale  dealers 
in  dry  goods,  were  used  by  pasting  them  upon 
parcels  of  dry  goods,  and  were  t^eir  proper- 
ty. Thornton  was  employed  for  the  purchase 
of  goods  sold  by  the  firm,  and  be  appears  to 
have  gotten  up  the  plate,  ordered  fifteen  thou- 
sand copies  to  be  made,  which  were  subse- 
quently delivered  to  Sharpless  &,  Sons,  who 
paid  for  them.  Attempt  was  made  to  estab- 
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lish  the  fact  that  Thornton  had  the  posses- 
sion of  these  prints,  by  showing  that  he  wm 
the  man  who  first  conceived  the  idea  of  get- 
ting them  up  and  using  them  in  the  business 
of  the  firm.  It  was  held  that  Thornton 
could  not  be  considered  to  have  held  posses- 
sion of  them,  but  that  aa  action  of  replevin 
could  have  been  sustained  against  the  firm, 
and  that  they  were  the  proper  parties  to  be 
made  defendants.  The  same  argument  was 
made  as  in  Back'M  v.  (iould,  that  the  words, 
"found  in  his  possession,"  meant  simply  that, 
where  the  sheets  are  ascertained  by  the  find- 
ing of  the  jury  to  have  'been  at  any  time  inl^iM] 
the  possession  of  the  defendant,  the  forfeit- 
ure attached;  but  it  was  held  that  the  only 
l>osee8sion  defendant  had  was  that  of  Sharp- 
less  &  Sons,  and  that  he  held  them  merely  as 
their  employee,  subject  always  to  their  order 
and  control.  While  Baokua  v.  Oould  is  not 
cited  in  the  opinion,  the  case  is  a  distinct 
affirmance  of  that  See  also  Barony  t 
Ehnch,  28  Fed.  Rep.  79.  " 

Had  Coneress  designed  the  extended  mean- 
ing claimed  for  these  words  "found  in  his 
possession,"  it  would  naturally  have  used  the 
expression  "found  or  traced  to  his  posses- 
sion," or  "found  to  be,  or  to  have  been,  in 
his  possession."  It  is  only  by  interpolating 
words  of  this  purport  that  the  statute  can 
receive  the  construction  claimed.  We  con- 
cur with  the  learned  judge  who  spoke  for  the 
court  of  appeals  that  the  words  "found  in 
his  possession"  aptly  refer  to  a  finding  for 
the  purposes  of  forfeiture  and  ooademnation. 
"The  remedy  by  condemnation  and  forfeiture 
is  only  appropriate  in  a  case  where  the  prop- 
erty can  be  seized  upon  process,  and  where, 
as  here,  the  forfeiture  declared  is  against 
property  of  the  offender,  and  it  is  only  ap- 
propriate when  it  can  be  seized  in  his  hands." 

Two  other  defenses  are  interposed  which 
go  to  the  recovery  of  even  the  small  judg- 
ment of  $1  and  costs,  and  which,  if  sus- 
tained, would  require  the  judgmeirt  of  the 
court  below  to  be  reversed,  and  ultimately  a 
verdict  for  the  defendant  First,  that  the 
notice  of  the  copyright,  imprinted  on  the 
photograph,  did  not  fill  the  requirements  of 
the  statute;  and,  second,  that  the  copyright 
claimed  by  Belles  is  not  sanetioned  by  the 
Constitution.  It  is  stifilcient  to  say  of  these 
that  the  defendant  did  not  take  out  a  writ  of 
error,  and  cannot  now  be  heard  to  complain 
of  any  adverse  rulings  in  the  court  below. 
Canter  v.  American  <{  O.  Int.  Co.  3  Pet.  307, 
3 IS,  7  L.  ed.  688,  692;  Chittenden  v.  Brewst- 
er, 2  Wall.  191,  17  L.  ed.  839;  The  Maria 
Martin.  12  Wall.  31,  40,  20  L.  ed.  261,  252; 
The  Stephen  Morgan,  94  U.  S.  699,  24  L.  ed. 
260;  Clark  v.  Killian,  103  U.  S.  766,  26  L. 
ed.  700;  Loudon  v.  Shelby  County  Taxinjf 
Dist.  104  U.  8.  771,  26  L.  ed.  923;  Cherokee 
Nation  v.  Blackfeather,  165  U.  S.  218,  39  L. 
ed.  126, 16  Sup.  Ct  Rep.  63. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Mr.  Justice  White  concurred  in  the  re- 
sult 
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«»IARKANSAS  BUn^DING  ft  LOAN  ASSO- 
CLA.TION   (Perpetual),  Appt., 

V. 

J.  W.  MADDEN,  Secretai7  of  State. 

(See  S.  C.  Reporter's  ed.  269-274.) 

Injunction   aiiainst   collection  of    franchise 
tax — remedy  at  law. 

▲a  Injunction  will  not  be  granted  against  the 
collection  of  a  franclilse  tax  tram  a  foreign 
corp<iratlon,  where  there  la  nothing  to  Indi- 
cate Inability  of  the  corporation  to  pay  the 
tax.  or  of  the  defendant  to  respond  In  judg- 
ment If  the  tax  be  found  to  have  been  Il- 
legally exacted,  and  no  special  circumstances 
are  set  up  jnstlfylnK  tbe  exercise  of  equity 
jurisdiction,  other  than  consequences  which 
the  complainant  can  easily  avert  without 
loss  or  Injury,  by  paying  the  tax.  although 
the  validity  of  the  law  might  be  more  con- 
veniently tested  by  the  party  denying  It  by 
bill  In  equity  than  by  action  at  law. 

[No.  68.] 

Submitted   October  i6,  1899.    Decided  De- 
cember i,  1S99. 

APPEAL  from  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  West- 
em  District  of  Texas,  dismissing  a  bill  for 
injunction  against  the«collection  of  a  fran- 
chise tax.  Modified  to  a  dismissal  without 
prejudice  and  as  modified  affirmed. 

StAtement  by  Mr.  Chief  Justice  Fullest 
By  an  act  of  the  state  of  Texas  approved 
AprU  3,  1839  (Tex.  Laws  1889,  chap.  78,  p. 
87 ) ,  foreign  corporations  for  pecuniary  prof- 
it, with  some  e.xceptions  not  material  here, 
desiring  to  do  business  in  the  state  of  Texas, 
were  required  to  file  with  the  secretary  of 
state  a  duly  certified  copy  of  their  articles  of 
inoorporation  and  obtain  a  permit  to  transact 
business  in  the  state,  paying  a  fee  therefor, 
tbe  permit  not  to  be  issued  for  a  period  long- 
ttiaji  ten  years  from  the  date  of  the  fil- 
By  an  act  approved  May  11,  1893 
(Lavra  1893,  chap.  102,  {  5,  p.  158),  it 
WM  provided  "that  each  and  every  private 
domestic  corporation  heretofore  chartered,  or 
that  may  be  hereafter  chartered,  under  the 
laws  of  this  state,  and  each  and  every  foreign 
eorporation  that  has  received  or  may  here- 
after receive  a  permit  to  do  bumness  under 
tbe  laws  of  this  state,  in  this  state,  shall  pay 
to  the  secretary  of  state,  annually,  on  or  be- 
fore the  first  day  of  May,  a  franchise  tax  of 
ten  dollars.  Any  such  corporation  which 
[f70]ahall  fail  to  pay  the  tax  provided  *for  in  this 
action  ahall,  because  of  such  failure,  forfeit 
tiieir  charter." 

Section  17  of  article  1  of  the  Constitution 
of  Texas,  ratified  February  17,  1876,  pro- 
vided: "No  persons  property  shall  be  tak- 
en, damaged,  or  destroyed  for,  or  applied  to, 
public  use  without  adequate  compensation 
being  made,  unless  by  the  consent  of  such 


(Lav 


NoTB. — Al  to  lohen  equity  tcill  restrain  the  cot- 
lection  ot  a  tax.  see  notes  to  Dows  v.  Chicago, 
90  L.  ed.  V.  S.  65  ;  Ogden  City  v.  Armstrong,  42 
L.  ed.  U.  S.  445 ;  Odiln  v.  Woodruff  (Fla.)  22 
L.  B.  A.  699. 
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person;  and,  when  taken,  except  for  the  use 
of  the  state,  such  compensation  shall  be  first 
made,  or  secured,  by  a  deposit  of  money;  and 
no  irrevocable  or  uncontrollable  grant  of  spe- 
cial privileges  or  immunities  shall  be  made; 
but  all  privileges  and  franchises  granted  by 
the  legislature,  or  created  under  its  authori- 
ty, shall  be  subject  to  the  control  thereof." 
And  article  8 : 

"Sec.  1.  Taxation  shall  be  equal  and  uni- 
form. All  property  in  this  state,  whether 
owned  by  natural  persons  or  corporations, 
other  than  municipal,  shall  be  taxed  in  pro- 
portion to  its  value,  which  shall  be  ascer-. 
tained  as  may  be  provided  by  law.  The  leg- 
islature may  impose  a  poll  tax.  It  may  also 
impose  occupation  taxes,  both  upon  natural 
persons  and  upon  corporations,  other  than 
municipal,  doing  any  business  in  this  state. 
It  may  also  tax  incomes  of  both  natural  per- 
sons and  corporations,  other  thaji  municipal, 
except  that  persons  engaged  in  mechanical 
and  agriculturnl  pursuits  shall  never  be  re- 
quired to  pay  an  occupation  tax;     .     .    . 

"Sec.  2.  All  occupation  taxes  shall  be 
equal  and  uniform  upon  the  same  class  of 
subjects  within  the  limits  of  the  authority 
levying  the  tax;     .     .     ." 

"Sec.  4.  The  power  to  tax  corporations 
and  corporate  property  shall  not  he  surren- 
dered or  suspended  by  act  of  the  legislature, 
by  any  contract  or  grant  to  which  the  state 
shall  be  a  party." 

"Sec.  17.  The  speciiicaitlon  of  the  objects 
and  subjects  of  taxation  shall  not  deprive  the 
legislature  of  the  power  to  require  other  sub- 
jects or  objects  to  be  taxed  in  such  manner 
as  may  be  ooneiatent  with  the  principles  of 
taxation  fixed  in  this  Constitution." 

In  July,  1896,  the  Arkansas  Building  ft 
Loan  Association,  'a  corporation  of  the  state[271) 
of  Arkansas,  filed  its  charter  with  the  secre- 
tary of  the  state  of  Texas,  and  paid  the  fee 
required  by  the  act  of  1889,  as  well  as  the 
franchise  tax  of  $10  re<^uired  to  be  paid  by 
the  act  of  1803,  and  received  a  permit  to  car- 
ry on  its  business  in  Texas  for  ten  years. 

Tbe  provisions  of  the  acts  of  1889  and  1893 
were  carried  into  the  Revised  Statutes  of  the 
state  of  Texas  of  1898.  By  an  act  approved 
April  30. 1897  (Tex.  Laws  1897,  chap.  104.  p. 
140; , and  on  act  approved  May  15, 1897  (Tex. 
Laws  1897,  chap.  120,  p.  168),  these  provi- 
sions were  amended  so  as,  among  other  things, 
to  increase  the  annual  franchise  tax  thereto- 
fore required,  to  graduate  it  according  to  the 
capital  stock  of  the  corporation,  to  provide 
that  the  failure  to  pay  it  should  work  a  for- 
feiture of  the  right  to  do  business  in  the 
state,  and  that  the  secretary  of  state  should 
declare  such  forfeiture.  The  taxes  imposed 
by  these  amendments  were  less  upon  domestic 
corporations  than  upon  foreign  corporations. 
Thereafter  tbe  Arkansas  Building  ft  Loan 
Association  offered  to  pay  the  secretary  of 
state  the  $10  required  by  the  prior  law  as  the 
franchise  tax  for  the  ensuing  year,  but  the 
secretary  refused  to  accept  that  sum  and  to 
give  to  the  company  the  franchise  tax  receipt 
therefor,  and  demanded  the  larger  sum  re- 
quired by  the  law  of  1897,  which  amounted 
to  $205. 
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Tiic  cocnniny  Vben  filed  a  bill  in  the  drcnit 
eoart  of  the  United  States  for  the  western 
distriet  ot  'lerai  against  the  secretary  of 
state  of  Texas,  sctu-ng  up  the  foregoing  facts, 
and  charging  thjut  t^e  act  of  1897  vras  void 
because  in  contiavsntiom  of  the  Constitution 
of  Texas,  and  o'  the  cotkimeroe  dause  of  the 
Constitution  of  ths  Uuitsu  States  and  of  the 
Fourteenth  Amendi^ient  to  iha.t  instrument, 
and  praying  an  injunction  i>gAinst  the  secre- 
tary of  state  restraining  him  Jt.>m  the  collec- 
iion  of  said  alleged  illegal  tax,  a.id  from  de- 
claring complainant's  penult  aac^  tight  to  do 
business  in  the  state  forfeited  by  failure  to 
^ay  the  tax,  and  for  general  reliej.  7o  this 
^ill  defendant  demurred,  assignij^  as 
grounds  that  it  set  up  no  cause  of  a^n^jon; 
^hat  it  disclosed  that  complainant  haJ  in 
adequate  remedy  at  law;  and  that  it  shove i 
[ST2]t,hat  *the  demand  made  of  complainant  wus 


'in  compliance  with  a  valid  existing  law  oi  ( ^iplieJty  of  suits. 


any  case  where  a  plain,  adequate,  and  i 
plete  remedy  may  be  had  at  law." 

And  on  principle,  the  interference  of  the 
courts  of  the  United  States  by  injunctioo 
with  the  collection  of  state  taxes,  or  with 
state  administration  of  matters  of  internal 
police,  can  only  be  justified  in  a  plain  east 
not  otherwise  remediable. 

The  grievance  complained  of  in  this  ease 
is  that  the  Arlcansas  corporation  entered  oa 
the  transaction  of  business  in  Texas  at  > 
time  when  the  annual  franchise  or  lieoua 
tax  was  $10  and  that  it  is  now  required  to 
pay  $205  by  a  subsequent  law,  which,  it  al- 
lies, is  unconstitutional. 

The  penalty  denounced  on  failure  to  pay 
is  the  forfeiture  of  the  right  to  do  business 
in  the  state,  and  complainant  averred  that  if 
that  forfeiture  were  declared  it  would  be 
subjected  to  irreparable  injury  and  to  a  mnl- 


the  state  of  Texas."  The  circuit  court  held 
that  the  law  was  valid,  and  dismissed  the 
bill. 

Ur.  T.  E.  Albrlclit  submitted  the  cause 
for  appellant.  Messrs.  L.  A.  Smith  and 
Drew  Pruit  were  with  him  on  the  brief. 

Mr.  M.  M.  Crane  submitted  the  cause  for 
appellee.  Mr.  T.  A.  Fuller  was  with  him  on 
the  brief. 

[272]  *Mr.  Chief  Justice  FnUer  delivered  the 
opinion  of  the  court: 

The  rule  is  that  the  collection  of  taxes  un- 
der state  authority  will  not  be  enjoined  by  a 
court  of  the  United  States  on  the  sole  ground 
that  the  tax  is  illegal,  but  it  must  appear 
that  the  party  taxed  has  no  adequate  rernedy 
by  the  ordinary  proces!>es  of  the  law,  and  that 
there  are  special  circumstances  bringing  the 
(•ase  within  some  recognized  head  of  equity 
jurisdiction.  Pittsburgh,  C.  C.  •£■  St.  L.  R. 
[  Co.  V.  West  Virginia  Bd.  of  Puhlio  Works, 

172  U.  S.  32,  43  L.  ed.  354,  19  Sup.  Ct  Rep. 
00;  Shelton  v.  Piatt,  139  JJ.  S.  591,  35  L.  ed. 
273,  11  Sup.  Ct  Rep.  646;  Dowa  v.  Chicago, 
11  Wall.  108,  20  L.  ed.  65. 

In  Dows  V.  Chicago,  which  has  been  fre- 
quently cited  with  approval,  it  was  said  by 
Mr.  Justice  Field,  spealcing  for  the  court: 

"The  party  of  whom  an  illegal  tax  is  col- 
lected has  ordinarily  ample  remedy,  either 
by  action  against  the  officer  malcing  the  col- 
lection or  the  body  to  whom  the  tax  is  paid. 
Here  such  remedy  existed.  If  the  tax  was 
illegal,  the  plaintiff  protesting  against  its 
enforcement  might  have  had  his  action,  aft- 
er it  was  paid,  against  the  officer  or  the  city 
to  recover  back  tibe  money,  or  he  might  have 
prosecuted  either  for  his  damages.  No  ir- 
reparable injury  would  have  followed  to  him 
from  its  collection.  Nor  would  he  have  been 
compelled  to  resort  to  a  multiplicity  of  suits 
to  determine  his  rights." 

These  decisions  are  in  harmony  with  the 
16th  section  of  the  judiciary  act  of  1789,  now 

?  723  of  the  Revised  Statutes,  which  declared 

(MW]  he  rule  as  then  and  still  existini;.  *th.at 
''suits  in  equity  shall   not  be  sustained  in 


It  is  on  these  grounds  of  equity  interposi- 
i«.n  that  the  aid  of  the  circuit  court  wu 
sou^^ht  to  restrain  the  discharge  by  a  state 
offictf  of  duties  imposed  on  him  by  the  law 
of  the  ^tate,  and  to  adjudicate  as  to  the  valid- 
ity ol  \liat  law. 

But  t.'ie  bill  of  complaint  did  not  set  forth 
any  facte  tending  to  show  that  complainant 
could  not  t^scape  the  forfeiture  by  payment  of 
the  $205  ttixder  protest,  and  recover  back  the 
money  so  p&id  if  the  law  should  be  held  void. 

We  assume  that  the  payment  would,  under 
the  circumstances  detailed,  be  compulsory 
and  not  voluntary,  and  no  reason  is  perceived 
why  the  rule  permitting  recovery  back  would 
not  apply. 

That  rule  as  applicable  here  is  that  an  se- 
tion  will  lie  for  money  paid,  under  eompnl- 
sion,  on  an  illegal  demand,  the  person  mak- 
ing it  being  notified  that  his  right  to  do  to 
is  contested.  Elliott  v.  Stcartwout,  10  Pet 
137,  9  L.  ed.  373;  Bend  v.  Boyt,  13  Pet  26S, 
10  L.  ed.  164;  Philadelphia  v.  The  CoUeetcr, 
5  Wall.  720,  731,  sub  nom.  Philadelphia  f. 
DUhl,  18  L.  ed.  614,  616;  Swift  Co.  v. 
United  States,  111  U.  S.  22,  28  L.  ed.  341. 
The  principle  is  thus  stated  by  Gaines,  J.,  in 
Taylor  v.  BaU,  71  Tex.  213,  9  S.  W.  141: 
"The  law  is  established  that  when  a  person 
by  the  compulsion  *of  the  color  of  legal  proe-[tTt| 
ess,  or  of  seizure  of  his  person  or  goods, 
pays  money  unlawfully  demanded  he  may  re- 
cover it  back." 

The  fact  that  the  defendant  is  a  state  of- 
ficial is  not  in  itself  a  defense,  and  our  at- 
tention has  been  called  to  no  statute  of  Texs* 
which  substitutes  any  other  for  the  commoa- 
law  rule. 

Inasmuch  as  the  bill  contains  nothing  to 
indicate  inability  on  the  one  hand  to  pay  the 
franchise  tax  in  question,  or,  on  the  other,  to 
respond  in  judgment  if  it  were  found  to  hsT* 
been  illegally  exacted,  and  sets  up  no  spedsl 
circumstances  justifying  the  exercise  o< 
equity  jurisdiction  other  than  consequnieet 
which  complainant  can  easily  avert,  without 
loss  or  injury,  we  are  of  opinion  that  it  esa- 
not  be  sustained. 

It  is  quite  possible  that  in  cases  of  this 
sort  the  validity  of  a  law  may  be  more  coo- 
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•  bill  in  equity  than  by  an  action  at  law,  but 
considerations  of  that  character,  while  they 
may  explain,  do  not  justify,  resort  to  that 
mode  of  proceeding. 

Decree  modified   to  a  dismissal  toithout 
prejudice,  and  as  so  modified  affirmed. 


ANTHONY  F.  SEEBERGER  et  al.,  Plffs.  in 
Err., 
V.  . 
LEANDER  J.  McCORMICK. 

(See  S.  C.  Ueportera  ed.  274-281.) 

Federal  question  on  u^it  of  error  to  state 
court — question  of  general  law. 

The  declalon  of  a  state  court  holding  that  by 
reason  of  tbelr  false  assumption  of  corporate 
anfborlty  the  oOlcers,  directors,  and  share- 
holders of  what  purported  to  be  a  national 
bank,  but  which  never  obtained  legal  author- 
ity to  do  business,  became  liable  as  partners, 
on  the  principle  of  agency,  for  contracts  en- 
tered Into  in  the  name  of  the  corporation, 
docs  not  InTOlve  any  federal  question  which 
will  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  but  only  a  ques- 
tion of  general  law. 

[No.  322.] 

Submitted  October   16,    1899.    Decided  De- 
cember i,  1899. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  af- 
firming the  decision  of  the  appellate  court 
against  the  defendants  in  an  action  to  hold 
them  liable  as  partners  for  false  assumption 
of  power  as  a  national  bankine  association. 
On  motion  to  dismiss  for  lack  of  Federal 
question.     Dismissed. 

See  same  case  below,  178  111.  404. 

Statement  by  Mr.  Justice  SMrast 
[275]  'This  was  an  action  brought  in  a  state 
court  of  Illinois  in  which  Leander  J.  McCor- 
mick  sought  to  hold  Seeberger  and  others  aa 
partners  for  an  alleged  false  assumption  of 
power  OS  a  national  banking  association. 

On  January  31,  1893,  articles  of  associa- 
tion were  signed,  and  an  organization  certifl- 
eate  was  sigred  and  acknowledged  by  nine 
citir.cns  of  Illinois,  and  both  were  trans- 
mitted to  tlie  Comptroller  of  Currency,  as 
required  by  tlie  Revised  Statutes  of  the 
United  States,  for  the  purpose  of  making 
them  a  national  banking  association  at  Chi- 
cago by  the  name  of  the  Market  National 
Itank.  At  a  meeting  of  the  directors  of  the 
bunk,  chosen  by  the  stockholders,  and  named 
in  the  articles  of  association,  a  president  and 
<:i-liier  were  duly  elected,  and  the  directors 
<:ir.<ed  a  seal  to  be  made  for  the  bank.  On 
I'uuiuary  9,  1803,  the  president,  pursuant  to 
a  resolution  of  the  directors,  signed  and 
sealed  with  the  corporate  seal  a  lease  in  writ- 


NoTB. — At  to  lurisdlction  of  Federal  over 
state  courts;  necessity  of  Federal  question, — 
see  notes  to  KIpley  ▼.  Illinois  ea  ret.  Akin,  42 
L.'  ed.  D.  S.  098,  and  Hambiin  ▼.  Western  Land 
Co.  87  L.  ed.  U.  8.  207. 
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ing  from  Leander  J.  McCormick  to  the  bai.k 
of  certain  oilices  in  Chicago,  "to  be  used  and 
occupied  by  said  Market  National  Bank  as  a 
banking  ollice,  and  for  no  other  purpose,''  for 
the  term  of  five  years  from  May  1,  18'J3,  at  a 
yearly  rent  of  $13,0U0.  By  un  agreement 
made  part  of  the  lease,  McCorhiick  was  to 
make  certain  alterations  and  repairs  at  his 
own  e.\pen»e;  either  party  might  cancel  the 
lease  on  May  I  of  any  year  by  giving  ninety 
days'  notice  in  writing;  and  no  rent  was  to 
be  charged  until  the  bank  took  possession. 
On  April  12,  1803,  the  parties  made  a  supple- 
mental agreement  by  which  McCormicU  was 
to  make  further  alterations,  the  bank  pay- 
ing half  the  cost  thereof.  All  the  alterations 
and  repairs  were  made  by  MeCormick  as 
agreed;  the  cost,  paid  by  him,  of  the  *altera-[276] 
tions  of  April  12,  1893,  being  $2,475.  On 
.h:ne  22,  1893,  the  president  and  cashier,  in 
the  name  of  the  bank,  took  possession  of  the 
demised  premises,  and  put  in  the  fixtures  and 
furniture,  blank  books  and  stationery,  neces- 
sary to  carry  on  a  banking  business,  and 
they  were  not  removed  until  April  30,  1895. 

Of  the  whole  capital  stock  of  $1,000,000, 
called  for  in  the  articles  of  association,  but 
$331,594  was  ever  paid  in;  and  the  bank  was 
never  authorized  by  the  Comptroller  of  the 
Currency  to  oonmiencc,  and  never  did  com- 
mence, the  business  of  banking.  The  officers 
of  the  bank,  from  time  to  time,  corresponded 
with  MeCormick,  using  letter  heads  with  the 
name,  location,  and  place  of  business  of  the 
bank  and  the  names  of  the  officers  printed 
thereon,  and  signing  in  their  olBcial  capacity. 
On  August  15,  1803,  the  officers  of  the  bank 
informed  MeCormick  that  the  bank  had 
never  been  autliorized  to  commence  the  busi- 
ness of  banking,  and  had  no  power  to  enter 
into  the  lease,  and  had  abandoned  all  fur- 
ther proceedings,  and  offered  to  surrender 
the  lease.  MeCormick  refused  to  accept  the 
surrender,  arid  on  September  20,  1893,  the 
president  caused  the  key  of  the  office  to  be 
left  on  the  desk  of  McCormick's  a{;ent,  he  re- 
fusing to  accept  it. 

On  October  4,  1803,  the  parties  agreed  in 
writing  that,  without  prejudice  to  the  rights 
of  either,  MeCormick  should  take  possession 
of  the  premises,  and  endeavor  to  lease  them 
and  to  collect  the  rent  thereof.  He  made 
every  effort  to  obtain  a  tenant  accordingly, 
but  was  unable  to  do  so.  On  January  3, 
1895.  McCcrmiek  gave  written  notice  to  the 
president  of  the  bank  of  his  intention  to  ter- 
minate the  lease  in  May,  1896,  in  accordance 
with  its  terms.  The  cashier  paid  the  rent, 
according  to  the  lease,  until  July  22,  1893; 
but  the  bank  refused  to  pay  any  rent  sub- 
sequently accruing,  and  never  paid  its  half 
of  the  cost  of  tlie  alterations  made  under  the 
agreement  of  April  12,  1893.  Thereupon 
MeCormick  brought  an  action  against  the 
Market  National  Bank  on  July  17,  1895,  in 
the  superior  court  of  Cook  county,  Illinois, 
claiming  that  he  was  entitled  to  recover  judg- 
ment, at  the  rate  agreed  upon  in  the  lease, 
from  July  22,  1893,  up  to  May  1,  1895,  and 
for  half  of  the  'cost  of  changing  and  repair- [277] 
ing  the  premises.  That  court  refused  to 
hold  that  MeCormick  oould  reoover  upon  the 
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lease  •■  a  valid  contract,  but  save  judgment 
In  his  favor  for  the  rent  from  July  22  to  Au- 
gust 15,  1893,  and  for  half  the  cost  of  the  al- 
terations, with  interest,  amounting  in  all  to 
the  sum  of  $2,548.85.  This  judgment  was 
affirmed  on  successive  appeals  of  McCormidc, 
by  the  appellate  court  and  by  the  supreme 
court  of  Illinois.  61  111.  App.  33;  162  111. 
lOO.  Thereupon  McCormick  sued  out  a  writ 
of  error  and  brought  the  case  to  the  Supreme 
Court  of  the  United  States,  where  the  judg- 
ment of  the  Illinois  courts  was  affirmed.  1G5 
U.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 
On  November  19, 1896,  McCormick  brought 
an  action  in  the  supreme  court  o>f  Coiok  coun- 
ty, Illinois,  against  Antliony  F.  Seeberger 
and  fifteen  persons,  a«  copartners  doing  busi- 
ness in  Chicago,  Illinois,  under  the  firm  name 
and  style  of  the  Market  National  Bank  of 
Chicago.  The  defendants  were  officers,  di- 
rectors, and  shareholders  of  the  Market  Na- 
tional Bank,  and  in  tliis  action  McCormick 
•ought  to  h^d  them  personally  for  the  bal- 
ance of  the  rent  due  under  the  terms  of  the 
lease.  The  superior  court  rendered  judg- 
ment for  the  defendants.  McCormick  ap- 
posed, and  the  appellate  court  of  Illinois  re- 
versed tiie  judgment,  "fouad  the  facts  as  set 
forth  in  thie  stipuIaUon  in  the  record,"  and 
entered  judgment  against  the  defendants, 
and  assessed  tlie  damages  at  Uie  amount  of 
the  rent  stipulated  in  the  leaee  from  August 
IS,  1893,  to  May  1,  1895,  to  wit,  $22,208.33. 
The  defendants  then  took  the  case  to  the  su- 
preme court  of  Illinois,  which  affirmed  the 
judgment  of  the  appellate  court.  Thermp- 
on  the  defendants  sued  out  a  writ  of  error 
and  brought  the  case  to  this  oourt;  and  on 
October  16,  1899,  a  motion  was  made  and 
submitted  by  the  defendant  in  error  to  dis- 
miss the  writ  of  error  on  the  allied  ground 
that  no  Federal  queetion,  sufficient  to  give 
this  oourt  jurisdiction  to  review  the  decision 
of  the  state  court,  was  Aown  by  the  record. 

lir.  Hiram  T.  OUbevt  submitted  the 
cause  for  plaintiffs  in  error: 

There  is  a  Federal  question  involved  in 
this  case. 

U.  S.  Rev.  Stat.  $  6136;  UeOormiok  ▼. 
Market  Nat.  Bank,  165  U.  S.  538,  41  L.  ed. 
817,  17  Sup.  Ct.  Rep.  433. 

Plaintiffs  in  error  specially  set  up  and 
claimed  immunity  by  reason  of  S  5136  of  the 
Revised  Statutes  of  the  United  States. 

Armstrong  v.  Athens  County  Treasurer, 
16  Pet.  261,  10  L.  ed.  965;  Des  itoinea  Nav. 
A  R.  Co.  V.  lotoa  Homestead  Co.  123  U.  S. 
552.  31  L.  ed.  202,  8  Sup.  Ct  Rep.  217. 

The  decision  of  the  state  court  waa  de- 
cisive of  the  case  and  was  erroneous. 

McCormick  v.  Market  Wat.  Bank,  165  U. 
8.  S38,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

Mr.  A.  BL  Penee  submitted  the  cause  for 
defendant  in  error  {Messrs.  Oeorge  A.  Car- 
penter and  Shirley  T.  High  were  with  him  on 
the  brief)  : 

This  court  cannot  review  the  facts  in  the 
case,  but  only  questions  of  law,  and  assum- 
ing the  facts  in  the  case  to  be  as  found  by  the 
•tate  court,  then  t^e  decision  of  the  state 
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court  turned  upon  a  general  principle  of  law 
and  not  upon  a  Federal  statute. 

Egan  v.  Hart,  165  U.  8.  188,  41  L.  ed.  680, 
17  Sup.  Ct  Rep.  300. 

Constructive  notice  to  McCormick  of  the 
want  of  power  on  the  behalf  of  the  bank  to 
make  the  ocmtract  in  question  is  not  binding 
in  a  suit  brought  against  the  officers  of  the 
bank  based  upon  their  acts,  conduct,  or  falsa 
representations. 

Weidler  v.  Farmers'  Bank,  II  Serg.  &  B, 
134;  Lasher  v.  Stimson,  145  Pa.  30,  23  Ati. 
552 ;  Clark  v.  Edgar,  84  Mo.  106,  54  Am.  Rep. 
84 ;  Bigelow  v.  Gregory,  73  111.  197 ;  Cherry 
V.  Colonial  Bank,  L.  R.  3  P.  C.  24 ;  Medill  v. 
Collier,  10  Ohio  St.  599;  Lagrone  v.  Timmer- 
man,  46  S.  C.  372,  24  S.  E.  290;  Merchant^ 
Nat.  Bank  v.  ttobison,  8  Utah,  256,  30  Pac. 
985;  Nash  v.  Minnesota  Title  Ins.  <£  T.  Co. 
150  Mass.  437,  34  N.  E.  626;  Taylor  v.  No- 
strand,  134  N.  Y.  108,  31  N.  E.  246;  Miller  v. 
Reynolds,  92  Hun,  400,  36  N.  Y.  Supp.  660; 
Bank  of  Atchison  County  v.  Byers,  139  Mo. 
(i27,  41  S.  W.  325;  Cortoith  v.  Culver,  69  111. 
503;  McCarthy  v.  Lavasche,  89  HI.  270.  31 
Am.  Rep.  83;  Casey  v.  Oalli,  94  U.  S.  673.  24 
L.  ed.  168;  Bigelow,  Estpppel,  5th  ed.  462; 
Herman,  Estoppel,  S  1250. 

*Mr.  Justice  Slilraa  delivered  the  opinion[278] 
of  the  court: 

In  the  suit  brought  by  McCormidc  against 
the  Market  National  Bank  of  Chicago  it  wa« 
held  by  the  supreme  court  of  Illinois  that 
the  contract  of  lease  sued  on  was  not  inci- 
dental and  necessarily  preliminary  to  the  or- 
ganization of  the  corporation,  and  therefore, 
by  virtue  of  |  5136  of  the  Revised  Statutes, 
having  been  executed  by  the  defendant  iiefore 
being  authorized  by  the  Comptroller  of  the 
Currency  to  commence  the  business  of  bank- 
ing, diif  not  bind  the  defendant  That  deci- 
sion, beinf  arrived  at  upon  a  consideration 
of  the  leg<u  import  of  a  statute  of  the  United 
States,  wa<  plainly  one  involving  a  Federal 
question.  But  it  was  contended  that  this 
oourt  had  d»  |uTisdioti<m  to  review  the  ac- 
tion of  the  a*».te  court,  because  its  decision 
was  in  favor,  in  respect  to  the  Federal  stat- 
ute, of  the  partT  who  had  set  up  and  claimed 
an  immunity  tnder  it  It  was,  however, 
clearly  shown  by  this  oourt  that,  as  the  de- 
fendant had  relied  on  the  statutory  prohi- 
bition to  transact  aiy  business  until  it  had 
been  authorized  by  tHo  Comptroller  of  the 
Currency  to  commence  the  business  of  bank- 
ing, and  as  the  plaintiff  Lad  relied  on  the  ex- 
ception out  of  that  prohib^ton,  that  is.  had 
claimed  that  the  lease  was  "incidental  and 
necessarily  preliminary  to  the  organization." 
and  as  the  decision  was  against  vhe  plaintiff 
on  the  latter  contention,  it  was  U.'ir'ifore  » 
decision  against  a  right  claimed  by  tim  un- 
der a  statute  of  the  United  States,  and  re- 
viewable by  this  court  on  writ  of  error.  Mc- 
Cormick  v.  Market  Nat.  Bank,  165  U.  S.  53^. 
546,  41  L.  ed.  817,  820,  17  Sup.  Ct  Rep.  433. 

McOormick's  recovery  in  that  action  hav- 
ing been  restricted  to  rent  for  the  time  of  the 
bank's  actual  occupancy  of  the  premises,  he 
brought  the  present  suit  against  the  persona 
who  oad  taken  part  in  the  proposed  organi- 
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cation  of  Uie  bank,  cliavging  them  as  part- 
ners doing  business  in  the  firm  name  and 
style  of  the  Market  National  Bank  of  Chica- 
go. He  recovered  a  judgment  in  the  appel- 
late court  of  lUinoi.-i.  That  judgment  has 
been  aflirmed  by  the  supreme  court  of  Illi- 
nois, and  the  case  is  now  before  us  on  a  writ 
of  error  to  the  judgment  of  the  state  supreme 
court. 
S70]  *The  theory  upon  which  this  action  was 
maintained^  in  the  state  courts  can  be  best 
made  to  appear  by  a  quotation  from  the 
opinion  of  the  supreme  court: 

"The  principle  is  one  of  agency,  and  that 
plaintiffs  in  error,  as  the  agents  of  the  cor- 
poration in  making  the  contract  of  the  lease; 
by  necessary  implication  asserted  to  the  les- 
sor that  they  were  in  fact  authorized  to 
ORiise  the  lease  to  be  executed  by  the  corpora- 
tion. Where  the  contract  is  made  in  good 
faith  and  both  parties  are  fully  cognizant  of 
the  facts,  and  the  mistake  is  one  of  law  only, 
the  result  of  which  is  to  exonerate  the  prin- 
cipal from  liability  because  the  agent  had 
no  lawful  authority  to  make  the  contract,  it 
is  clear  that  the  agent  cannot  be  held  liable, 
either  ex  contractu  or  ex  delicto. 

"The  appellate  court  was  authorized  to 
find,  and  doubtless  did  And,  that  tJiis  was 
not  such  a  case.  These  directors  were 
charged  with  knowledge  that  they  had  not 
taker  the  nece*^'ury  steps  to  obtain,  and  had 
not  obtained,  the  certificate  of  the  Comptrol- 
ler iiecesf-ary  to  confer  power  to  make  the 
lease,  and  it  was  a  fair  inference  for  the  ap- 
pellate court  to  draw  from  the  agreed  facta 
that  McCormick  did  not  know  of  this  omis- 
sion until  August  15,  1893,  several  months 
after  the  lease  was  executed  and  after  pos- 
session of  the  premises  had  been  taken  by  the 
lessee  under  it.  The  stipulation  also  showed 
that  the  plaintiffs  in  error  canceled  their  ar- 
ticles of  association  in  July,  but  remained  in 
possession  of  the  premises  until  the  16th  day 
of  August.  They  had  by  resolution  author- 
ized and  directed  the  execution  of  the  lea«e, 
and  there  can  be  no  doubt  of  the  legal  suf- 
ficiency of  the  evidence  to  establish  an  im- 
plietl  warranty  on  their  part  of  their  author- 
ity to  enter  into  the  lease  on  behalf  of  4|,e 
corporation,  if  such  implied  warranty  is  in 
law  a  sufficient  ground  on  which  to  mp.ke 
tliem  liable  to  respond  in  damages  to  Mc(.'or- 
mick  for  a  breach  of  such  warranty.     .     .     . 

"We  are  of  opinion  that  U{x>n  both  princi- 
ple and  authority  such  an  action  can  be 
maintained.  Indeed,  the  fraud,  if  any,  aris- 
es out  of  the  contractual  relations  which  the 
parties  have  assumed.  The  express  contract 
purporting  to  bind  the  principal  may  be 
void,  but  if  the  agent  has  given  his  warran- 
(UO]ty,  'express  or  implied,  that  he  is  authorized 
by  his  principal  to  execute  that  contract 
when  he  has  no  such  authority,  we  know  of 
no  principle  in  law  or  logic  which  would  pre- 
vent the  other  party  from  recovering  for  the 
breach  of  such  warranty  where  injury  has 
been  sustained  by  such  breach." 

Did  such  a  state  of  facts  ajid  law  present 
a  Federal  question?  Certainly  there  was  no 
formal  allegation  in  the  assignments  of  er- 
ror to  the  judgment  of  the  appellate  court 
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that  the  plaintiffs  in  error  were  claiming  any 
immunity  under  the  laws  or  Constitution  of 
the  United  States;  nor  is  tiiere  any  allusion, 
however  distant,  in  tie  opinion  of  the  su- 
preme court,  to  any  such  question.  And 
burely  the  fact  that  the  defendants  had  pro- 
posed, but  had  failed,  to  effect  an  organiza- 
tion as  a  b.inking  association  under  the  lo-ws 
of  the  United  States,  did  not  bestow  a  Fed- 
eral cliarncter  upon  their  transactions.  By 
withdrawing  from  their  futile  attempt  to  cre- 
ate a  corporation  under  the  statutes  of  the 
United  States,  these  individual  defendants 
must  be  deemed  to  have  renounced  any  right, 
title,  or  immunity  they  might  have  possessed 
under  such  organization  hud  it  been  per- 
fected. 

It  has  been  frequently  held  that  the  con- 
tention, even  if  formally  made,  that  plain- 
tiffs in  error  were  seeking  to  avail  them- 
selves of  some  right  or  immunity  under  the 
Constitution  or  laws  of  the  United  States, 
does  not  give  us  jurisdiction  to  review  the 
judgment  of  the  supreme  court  of  a  state 
where  that  judgment  was  based  upon  a  doc- 
trine of  general  law  sufficient  of  itself  to  de- 
termine the  ease.  Beaupre  v.  Noyes,  138  U. 
S.  397,  34  L.  ed.  991.  11  Sup.  a.  Eep.  29(1 ; 
Eustia  V.  Bollea,  150  U.  S.  3C1,  37  L.  ed.  1 1 1 1 , 
14  Sup.  Ct.  Kep.  131 ;  Pierce  v.  Somerset  U. 
Co.  171  U.  .S.  641,  43  L.  ed.  316,  19  Sup.  Cl. 
Rep.  64:  ICemington  Paper  Co.  v.  Watson 
173  U.  S.  443,  43  L.  ed.  762,  19  Sup.  Ct.  Rep. 
456. 

We  think  that  the  question  whether  the 
plaintiffs  in  error  rendered  themselves  liable 
to  McCormick  by  reason  of  their  false  as- 
sumption of  corporate  authority  was  one  of 
general  law,  and  not  one  to  be  solved  by  ref- 
erence to  any  law,  statutory  or  constitution- 
al, of  the  United  States. 

A8_  well,  then,  because  no  Federal  question 
wa-s  in  form  presented  to  or  passed  upon  by 
the  supreme  court  of  Illinois,  as  because  the 
judgment  of  that  court  was  based  upon  mat- 
ter of  general,  and  not  Federal,  law,  we  are 
unable  to  see  that  we  have  'jurisdiction  to  re-[8f//  * 
view  that  judpnent ;  and  the  writ  of  error  is 
accordingly  disntissed. 


John  F.  MALONY,  Appt., 

V. 

0.  H.  ADSIT. 

(See  S.  C.  Reporter's  ed.  281-291.) 

Bill  of  exceptions  signed  hy  successor  of  trial 
judge — stipulation  hy  counsel  as  to  cor- 
rectness of  bill — pleading  nature  of  estatt 
in  land — statute  of  limitations. 

1.  No  bill  of  exceptions  can  be  deemed  suf- 
flciently  authenticated  under  T7.  S.  Rev.  Stat. 
I  0?3,  unless'  signed  b;  the  judge  who  sat 
at  the  trial,  or  by  the  presiding  judge,  II 
more  than  one  sat. 

2.  Counsel  cannot  stipulate  the  correctness  of 
a  bill  of  exceptions  not  signed  bjr  the  trial 
Judge. 

3.  The  nature  of  plaintiff's  estate  In  land  It 
sufficiently  pleaded  under  Hill's  (Or.)  Code, 
t  318,  wblrh  Is  made  applicable  to  Alaska 
under  tbe  act  of  Congress  of  May  IT,  l^S-l. 
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requiring  bim  to  nt  forth  th«  Batare  of  hU 
estate,  whether  "In  fee,  for  life,  or  for  a 
term  of  years,"  when  he  alleges  that  his 
ownership  Is  by  right  of  prior  oeenpaney  siiil 
actual  possession,  and  that  is  In  fact  the  only 
kind  of  estate  that  It  is  possible  to  hare  In 
the  land  claimed. 
4.  The  three  years'  possession  which  may  be 
pleaded  in  bar  to  an  action  for  forcible  entry 
and  detainer  under  Hill's  (Or.)  Code,  |  tBS4, 
does  not  bar  an  action  of  ejectment. 

[No.  67.] 

Argued  October  25,  Z6,  1899.     Decided  De- 
cember 4, 1899. 

APPEAL  from  «  judgment  of  the  Distriot 
Court  of  the  United  States  for  the  Dis- 
trict of  Alaska  in  favor  of  the  plaintiff  in  an 
action  to  recover  possession  of  real  estate. 
Affirmed. 

Statement  by  Mr.  Justice  Shlraa: 
[S81]  *In  May,  1890,  Ohlin  H.  Adsit  filed  a  com- 
plaint against  John  F.  Malony  in  the  United 
States  district  court  for  the  district  of 
AlafJca,  to  recover  possession  of  the  undi- 
vided one  half  of  a  tract  of  land  in  the  town 
of  Juneau,  distriot  of  Alaska.  The  com- 
plaint averred  that  on  the  29th  day  of  April, 
1891,  and  for  more  thaji  nine  years  prior 
thereto,  the  plaintiff  and  his  grantors  were 
the  owners  by  right  of  prior  occupancy  SJid 
actual  possession  of  the  land  in  question,  and 
that  plaintiff  was  entitled  to  the  possession 
thereof ;  that  one  James  Weim  was  the  own- 
«r  of  the  other  ondivided  one-half  part  of 
•aid  land;  that  on  or  about  the  29th  day  of 
April,  1891,  tiie  defendant  and  his  grantor, 
without  rigbt  or  title  so  to  do,  entered  there- 
on, and  ousted  and  ejected  the  plaintiff  and 
his  grantors  therefrom,  and  from  thence 
hitherto  have  wrongfully  withheld  posses- 
sion from  the  plaintiff. 

The  plaintiff  prayed  judgment  for  the  re- 
covery of  the  possession  of  an  undivided  one- 
half  part  or  interest  of,  in,  and  to  the  whole 
of  the  described  premises,  and  for  his  costs 
and  disbursements  in  the  action. 
(S8S]  "On  June  8,  1890,  the  defendant  demurred 
to  the  complaint,  on  the  allied  ground  tihat 
the  same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

On  October  9, 1896,  the  court  overruled  the 
demurrer,  and  gave  leave  to  the  defendant  to 
file  an  answer.  .\n  answer  and  replication 
thereto  were  filed.  The  case  was  tried 
August  10,  1897,  before  Arthur  K.  Delany, 
district  judge,  a  jury  having  been  waived. 
Judge  Delany  made  the  following  findings  of 
facts  and  conclusions  of  law : 

"This  cause  having  been  regularly  called 
for  trial  before  the  court, — ajuiy  trial  hav- 
ing been  expressly  waived  by  stipulation  in 
open  court  of  the  respective  parties  appear- 
ing herein, — Johnson  &  Heid  appeared  as  at- 
torneys for  the  plaintiff,  and  John  F.  Ma- 
lony, the  defendant  herein,  appeared  in  prop- 
er person;  and  the  court  having  heard  the 
proofs  of  the  respective  parties  and  consid- 
ered the  same  and  the  records  and  papers  in 
the  cause  and  the  arguments  of  the  respee- 


five  attorneys  thereon.  Mid  the  cause  haring 
been  submitted  to  th«  eourt  for  its  deoiaioa, 
the  oourt  now  finds  the  following  facts : 

"I.  That  on  the  19th  day  of  April,  1881, 
the  plaintiff  and  his  grantors  entered  into 
actual  possession  of  all  that  certain  lot, 
piece,  or  parcel  of  land  deecribed  in  the  com- 
plaint as  lot  numbered  four  (4),  in  block 
numbered  four  <4),  in  the  tovrn  of  Juneau, 
district  of  Alaska,  according  to  the  plat  and 
survey  of  said  town  of  Juneau  made  by  one 
G.  C.  Hanus,  accepted  aad  adopted  in  the 
year  1881  by  the  citizens  of  the  town  former- 
ly known  as  Rockwell,  but  now  Juneau,  Alas- 
ka, said  lot  being  situated  oo  the  comer  of 
Second  and  Franklin  streets,  in  said  town 
of  Juneau,  claiming  said  lot,  piece,  or  parcel 
of  land  in  their  own  right;  and  the  said 
plaintiff  and  his  grantors  have,  ever  since 
the  date  last  aforesaid,  occupied,  used,  and 
possessed  said  lot  or  piece  or  parcel  of  land, 
having  erected  a  substantial  name  or  wood- 
en building  or  structure  thereon,  using  and 
claiming  the  same  in  their  own  right  from 
that  date  to  the  present  time  adversely  to 
all  the  world,  and  especially  as  against  the 
defendant. 

"II.  Tha/t  the  plaintiff  is  t^e  owner  of  an 
undivided  one-half  (Vi)  part  or  interest  of, 
in,  and  to  said  lot  No.  4,  in  said  'block  No.  4,(283] 
hereinbefore  described,  and  that  the  whole  of 
said  lot,  piece,  or  parcel  of  land  in  the  com- 
plaint described  liea  within  the  said  toMm  of 
Juneau,  Alaska. 

"in.  That  on  or  about  the  2gth  day  of 
April,  1891,  the  defendant,  without  right  or 
title  so  to  do,  entered  on  and  upon  said  de- 
scribed lot,  piece,  or  parcel  of  land  in  the 
complaint  described,  and  ousted  and  ejected 
the  plaintiff  and  his  grantors  therefrom,  and 
fiom  thenoe  hitherto  has  wrongfully  with- 
held the  possession  thereof  from  the  said 
plaintiff. 

"As  conclusions  of  law  from  the  foregoing 
facts  the  oourt  now  her^y  finds  and  de- 
cides: 

"1.  That  the  plaintiff  is  the  owner  and  en- 
titled to  the  possession  of  an  undivided  one- 
half  part  or  interest  of,  in,  and  to  said  lot, 
piece,  or  parcel  of  land  as  the  same  is  de- 
scribed in  the  complaint  on  file  herein,  as 
against  the  defendant  and  all  persons  claim- 
ing or  to  claim  the  same  or  any  part  of  said 
right  or  interest  of  the  plaintiff  in  and  to 
said  lot,  piece,  or  parcel  of  land  under  him, 
the  said  defendant,  and  that  the  defendant 
has  no  right,  title,  or  interest  in  or  to  said 
land  or  any  part  thereof. 

"2.  That  the  plaintiff  is  entitled  to  a  judg- 
ment, as  prayed  for  in  his  complaint,  for  the 
recovery  of  the  possession  of  an  undivided 
one-half  part  or  interest  of,  in,  and  to  said 
lot  No.  4,  in  said  block  No.  4,  in  said  town  of 
Juneau,  against  said  defendant  and  all  per- 
sons claiming  or  to  claim  the  same  or  any 
part  thereof  under  or  through  the  said  de- 
fendant 

"3.  That  the  plaiDtifT  is  entiUed  to  a  judg- 
ment for  costs,  to  be  taxed  herein,  against 
the  defendant. 

"And  judgment  is  herel^  ordered  to  be  en- 
tered aocordingly." 
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On  August  II,  1897,  a  motion  for  a  new 
tri«l  was  made  and  overruled.  Judgment 
for  tba  plaintiff  was  duly  entered,  and  on 
September  20,  1807,  the  plaintiff  was  put  in 
poepcoaion  of  the  premises  in  dispute,  in 
pursuance  of  a  writ  of  possession  allowed  by 
Hon.  Oharlea  8.  Johnson,  judge  of  the  United 
StaitM  district  court,  who  had  succeeded  Hon. 
Arthur  R.  Ddanjr  to  that  office. 

On  September  0,  1897,  the  defendant  ga.Te 
[S84]notioe  of  an  'appeal  to  the  United  States  cir- 
cuit court  of  appeals  for  the  ninth  circuit. 
On  January  4, 1898,  the  defendant,  acting  on 
a  decisiMi  of  the  Supreme  Court  of  the  Unit- 
ed States,  wherein  it  was  hdd  that  such 
oaosee  were  not  appealable  to  the  circuit 
eourt  of  appeals,  but  that  appeals  in  such 
eancu  should  be  prosecuted  to  the  Supreme 
Cotirt  of  the  United  States,  prayed  for  an  ap- 
peal to  this  court,  which  was  on  said  day  al- 
lowed as  prayed  for  by  Judge  Johnson. 

On  January  4,  1898,  a  bill  of  exceptions 
was  filed,  to  which  was  appended  a  statement, 
•igned  by  the  counsel  of  the  respective  parties, 
that  the  bill  of  exceptions  was  correct  and  in 
aooordanoe  with  the  proceedings  had  in  the 
trial  of  the  cause;  and  the  record  discloses 
that,  on  said  4th  of  January,  1898,  the  bill 
of  exceptions  was  settled  and  allowed  by 
Judge  Johnson. 

if  r.  L.  T.Mlelieiier  argued  the  cause  and, 
with  Messrs.  W.  W.  Dudley  and  Oscar  Foote, 
filed  a  brief  for  appellant: 

Haying  failed  to  comply  with  the  statu- 
tory ^royisions  it  will  be  considered  that 
plaintiff  endeavored  to  bring  the  action  as  in 
forcible  entry  and  detainer. 

Thompson  v.  Wolf,  6  Or.  308. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  and  can  take  noth- 
ing t^  reason  of  defects  in  the  title  of  the 
defendant. 

WatU  y.  lAndsen,  7  Wheat  168,  6  L.  ed. 
423. 

Actual  and  not  constructiye  possession 
mnat  be  averred  and  proved  to  support  the 
action. 

Russell  v.  Desplous,  29  Ala.  308;  Bingle- 
Um  v.  Finley,  I  Port.  (Ala.)  144;  Btnng- 
feOotp  V.  Cain,  99  U.  S.  616,  26  L.  ed.  423;  3 
Wait,  Act.  &  Def.  396. 

Plaintiff  in  ejectment  who  rests  his  claim 
upon  prior  possession  must  allege  and  prove 
that  he  had  such  possession  wi&in  the  time 
fixed  by  'the  statute  of  limitations. 

Young  v.  Inoin,  3  N.  C.  (2  Havw.)  9:  3 
Wait,  Act  &  Def.  22. 

Xr.  S.  M.  Stookslaser  argued  the  cause 
and,  .with  Ur.  Oeorge  C.  Heard,  filed  a  brief 
for  appellee: 

The  nature  of  plaintiff's  title,  "whether 
in  fee,  for  life,  or  for  a  term  of  years,"  as 
required  by  the  Oregon  Code,  is  sufficiently 
described  by  the  allegation  in  the  complaint 
that  "the  plaintiff  and  his  ^antors  have  been 
the  owners  by  right  of  prior  occupancy  and 
actual  possession,"  etc.  If  plaintiff  was  the 
owner  by  right  of  prior  occupancy  and  actual 
possetsion  of  the  premises  in  dispute,  it  was 
the  highest  and  best  title  which  could  be  ao- 
quired. 
175  V.  8. 


Johnson  v.  Crookshanks,  21  Or.  339,  28 
Pac.  78;  Leprell  v.  Kleinschmidt,  112  N.  Y. 
364,  19  N.  E.  812;  Illinois  Hut.  F.  Ins.  Co.  v. 
Marseilles  Mfg.  Co.  6  111.  236;  Jarrot  v. 
Vaughn,  7  111.  132;  Badlock  v.  Badlook,  22 
ni.  384;  Bennett  v.  Barkrader,  158  U.  S. 
441,  39  L.  ed.  1046,  16  Sup.  Ct  Rep.  863. 

*Mr.  Justice  SUras  delivered  the  opibion[284f 
of  the  court: 

An  inspection  of  this  record  discloses  that 
the  bill  of  eYceptions  was  not  settled,  al- 
lowed, and  signed  by  the  judge  who  tried  the 
case,  but  by  his  successor  in  office,  several 
months  after  the  trial.  It  is  settled  that 
allowing  and  signing  a  bill  of  exceptions  is 
a  judicial  act,  which  can  only  be  performed 
by  the  judge  who  sat  at  the  trial.  What 
took  place  at  the  trial,  and  is  a  proper  sub- 
ject of  exception,  can  only  be  judicially 
known  by  the  judge  who  has  acted  in  that 
capacity.  Such  knowledge  cannot  be  brought 
to  a  judge  who  did  not  participate  in  the 
trial  or  to  a  judge  who  has  succeeded  to  a 
judge  who  did,  by  what  purports  to  be  a  bill 
of  exceptions,  but  which  has  not  been  signed 
and  allowed  by  the  trial  judge. 

Section  953*  of  the  Revised  Statutes  is  as 
follows:  "A  bill  *of  exceptions  allowed  in[28B[ 
any  cause  shall  be  deemed  sufficiently  authen- 
ticated if  signed  by  the  judge  of  the  court  in 
which  the  cause  was  tried,  or  by  the  presid- 
ing judge  thereof,  if  more  than  one  judge  sat 
at  the  trial  of  the  cause,  without  any  seal  of 
court  or  judge  being  annexed  thereto." 

We  understand  this  enactment  to  mean 
that  no  bill  of  exceptions  can  be  deemed  suffi- 
ciently authenticated  unless  signed  by  the 
judge  who  sat  at  the  trial,  or  by  the  presid- 
ing judge  if  more  than  one  sat 

In  Mussina  v.  Cavazos,  6  Wall.  363,  18  L. 
ed.  813,  after  the  case  had  been  elaborately 
argued  on  the  merits,  it  was  discovered  by 
the  court  that  the  bill  of  exceptions  had  not 
been  either  signed  or  sealed  by  the  judge  be- 
low. Thereupon  the  court  delivered  the  fol' 
lowing  opinion:  "Whatever  might  be  our 
opinion  of  the  exceptions  which  appear  in. 
the  record,  if  they  were  presented  in  such  a 
way  that  we  coidd  consider  them,  we  find 
th«n  beyond  our  reach.  The  bill  of  excep- 
tions, or  what  purports  to  be  a  bill  of  excep- 
tions, covering  more  than  three  hundred  ami. 
fifty  oages  of  the  printed  record,  is  neither 
signed  nor  sealed  by  the  judge  who  tried  the 
cause;  and  there  is  nothing  which  shows 
that  it  was  submitted  to  him  or  in  any  way 
received  his  sanction.  We  are  therefore  con- 
strained to  affirm  the  judgment." 

Borrowscale  v.  Bosworth,  a  case  reported 
in  98  Mass.  34,  presented  a  somewhat  simi- 
lar question.  There  a  judge  of  the  trial 
court  took  a  bill  of  exceptions  that  had  been 
substantially  agreed  on  by  the  parties  and 
duly  filed,  to  examine  whether  the  statement 
of  his  rulings  was  correct,  with  the  under- 
standing that  if  correct  he  should  sdlow  the 
bill.  However,  the  judge  retained  the  bill 
without  allowing  it  for  more  than  a  year,  and 
resigned  his  office  without  having  done  so. 
Afterwards,  in  such  circumstanoee,  a  motion 
was  made  for  a  new  trial  in  the  trial  court. 
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and  allowed.  To  the  ruling  which  allowed 
a  new  trial  the  plaintiffs  took  an  exception 
and  carried  the  case  to  the  supreoie  judicial 
court.  That  court  refused  to  disturb  tlie  or- 
der of  the  court  below  awarding  a  new  trial, 
and  held  that  where  it  appears  to  the  court 
that  a  party  has  been  deprived,  without  his 
(2861fault,  of  a  right  "or  remedy  which  the  law 
gives  him,  it  would  generally  be  held  a  l^al 
reason  for  granting  a  new  trial.  The  court 
cited  the  English  cases  of  Nind  v.  Arthur,  7 
Dowl.  &,  L.  252,  where  upon  the  death  of  Mr. 
Justice  Coltman,  before  allowing  a  bill  of 
exceptions  which  had  been  presented  to  him, 
a  new  trial  was  granted;  also  Benett  v.  Pe- 
ninsular  d  0.  8.  B.  Co.  16  C.  B.  29,  where 
the  settling  of  a  bill  of  exceptions  having 
been  delayed  by  the  appointment  of  Chief 
Justice  Wilde  as  Lord  Chancellor,  and  after- 
wards by  reason  of  his  infirm  health  all  hope 
of  it  having  been  lost,  a  new  trial  was  grant- 
ed by  the  trial  court;  also  the  case  of  Xetr- 
lon  ▼.  Boodle,  3  C.  B.  796,  where  the  death 
of  Chief  Justice  Tindal  prevented  the  seal- 
ing of  a  bill  of  exceptions,  without  laches  of 
the  excepting  party,  which  was  regarded  as 
good  ground  for  a  motion  for  a  new  trial. 

The  rationale  of  those  cases  evidently  was 
that  the  court  of  errors  could  not  consitler  a 
bill  of  exceptions  that  had  not  been  signed  by 
the  judgo  who  tried  the  case,  and  that  4ucti 
failure  or  omission  could  not  be  supplied  by 
agreement  of  the  parties,  but  that  tiie  only 
remedy  was  to  be  found  in  a  motion  fcr  a 
new  trial. 

Those  oaiee  were  cited  with  approval  by 
Oii^  court  in  Hume  v.  Bowie,  148  U  S.  2i5. 
37  L.  ed.  438,  13  Sup.  Ct.  Rep.  582,  where  it 
was  held  that  where  the  judge  presiding  at 
the  trial  of  a  cause  in  the  supreme  court  of 
the  District  of  Columbia  at  circuit  dies  with- 
out having  settled  a  bill  of  exceptions,  it  is 
in  order  for  a  motion  to  be  made  to  set  aside 
the  verdict  and  order  a  new  trial,  and  that, 
where  such  an  order  is  made  by  the  court  in 
general  term,  it  is  not  a  final  judgment  from 
which  an  appeal  may  be  taken  to  this  court. 
It  is  true  that  there  is  a  rule  of  the  supreme 
court  of  the  District  of  Columbia  which  pro- 
vides that  in  case  the  judge  is  uns^le  to  set- 
tle the  bill  of  exceptions,  and  counsel  cannot 
settle  it  by  agreement,  a  new  trial  shall  be 
granted,  and  that  this  court  regarded  that 
rule  as  applying  to  the  case  in  hand,  and  that 
hence  a  new  trial  was  a  matter  of  course. 

In  Young  v.  Uartin,  8  Wall.  357,  19  L.  ed. 
410,  where  the  exceptions  were  noted  by  the 
lS87]c1erk  of  the  trial  court  and  so  appeared  *in 
the  record,  it  was  held  Uiat  "to  be  of  any 
avail,  exceptions  must  not  only  be  drawn  up 
so  as  to  present  distinctly  the  ruling  of  the 
court  upon  the  points  raised,  but  they  must 
be  signed  and  sealed  by  the  presiding  judge. 
Unless  so  signed  and  Moled,  th^  do  not  con- 
stitute any  part  of  the  record  which  can  be 
considered  by  an  appellate  court." 

In  Origet  v.  United  States,  125  U.  S.  243, 
31  L.  ed.  745,  8  Sup.  Ot.  Rep.  846,  the  record 
contained  a  paper  headed  "Bill  of  Excep- 
tions." At  fine  foot  of  the  paper  appeared 
the  ftdlowing:  "Allowed  and  ordered  on 
file.  Not.  22,  '83.  A.  B."  And  H  was  held : 
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"This  cannot  be  regarded  as  a  proper  signa- 
ture by  the  judge  to  a  bill  of  exceptions,  nor 
can  the  paper  be  regarded  for  the  purposes 
of  review  as  a  bill  of  excen>tions.  .  .  .  Sec- 
tion 953  of  the  Revised  Statutes  .  .  . 
merely  dispensed  with  the  seal.  The  neces- 
sity for  the  signature  still  remains.  We  can- 
not regard  the  initials  'A.  B.'  as  the  signa- 
ture of  the  judge,  or  as  a  sufficient  authen- 
tication of  the  bill  of  exceptions,  or  as  suffi- 
cient evidence  of  its  allowanoe  by  the  judge 
or  the  court.  Therefore  the  questions  pur- 
porting to  be  raised  by  the  paper  cannot  be 
considered." 

In  State  Use  of  Samuel  v.  Weiskittle,  61 
Md.  51,  it  was  said:  "In  this  state  it  is  not 
admissible  for  another  judge  to  pass  upon 
the  correctness  of  his  predecessor's  ruling  in 
such  case.  The  new  tnal  will  go  as  a  master  ' 
of  course."  ^^ 

It  certainly  cannot  be  contended  that  if 
the  trial  judge  is  able  officially  to  sign  the 
bill  of  exceptions,  it  would  be  competent  for 
the  counsel  to  dispense  with  his  action,  and 
rely  upon  an  agreed  statement  of  the  facts 
and  law  of  the  case  as  tried.  Nor  can  they 
agreo  that  another  than  the  trial  judge  may 
perform  his  functions  in  that  regard.  In 
Lynch  v.  Craney,  95  Mich.  199,  S4  N.  W.  870. 
it  was  said  'that  the  practice  o^  stipulating 
a  bill  of  exceptions  without  the  sanction  of 
the  judge  cannot  be  commended;  and  if  such  * 
fact  be  brought  to  the  attention  of  the  court 
l>efore  the  argument  of  the  case,  the  appeal 
will  be  dismissed. 

In  Cobum  v.  Murray,  2  Me.  336,  it  was 
held  that  a  bill  unauthenticated  by  the  trial 
judge  cannot  be  given  validity  by  consent  of 
counsel. 

*We  are  referred  to  no  decision  of  this  court[288] 
on  the  precise  question  whether  counsel  oan 
stipulate  the  correctness  of  a  bill  of  excep- 
tions not  signed  by  the  trial  judge.  But  we 
think  that  on  principle  this  cannot  be  done, 
and  we  regard  the  cases  just  cited  as  sound 
statements  of  the  law. 

Accordingly,  our  conclusion  is  that  the 
errors  of  the  trial  court  alleged  in  the  bill  ot 
exceptions,  unauthenticated  by  the  signature 
of  the  judge  who  sat  at  the  trial,  cannot  be 
considered  by  us. 

The  defendant's  demurrer  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  having 
been  overruled,  and  the  defendant  not  hav- 
ing elected  to  stend  on  his  demiirrer,  but 
having  availed  himself  of  the  leave  of  the 
court  to  file  an  answer,  and  his  several  ob- 
jections to  the  admission  of  evidence  at  the 
trial  not  having  been  brought  before  us  by  a 
proper  bill  of  exceptions,  all  that  is  left  for 
us  to  consider  is  whether,  on  the  facts  found 
by  the  court  below,  the  plaintiff  was  entitled 
to  judgment. 

{"hose  facts,  briefly  stated,  were  that  the 
plaintiff  and  his  grantors  on  April  19,  1881, 
entered  in  actual  possession  of  the  land  in 
dispute ;  put  substantial  improvemente  there- 
on; and  continued  in  possession,  under  claim 
of  right,  and  adversely  against  the  defendant 
and  all  others,  till  on  April  29,  1891,  the  de- 
fendant, without  right  or  title  so  to  do,  en- 
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tered  apon  ibe  said  land,  and  ejected  the 
I^aintin  therefrom;  that  the  plaintiff  was 
the  owner  of  an  undivided  one-half  part  or 
interest  of,  in,  and  to  said  land  in  tba  oom- 
plaint  described,  and  that  the  d«fand«it 
wrongfully  withheld  the  same  from  him. 

From  their  findings  the  court  draw  the 
conclusions  of  law  that  the  plaintiil  was  enti- 
tled to  recover  possession  of  the  said  land  in 
dispute,  being  the  undivided  one-half  part  or 
interest  of,  in,  and  to  said  lot  No.  4,  in  said 
block  No.  4,  in  said  town  of  Juneau,  against 
said  defendant  and  all  persons  daimL^  nn- 
der  him,  and  to  recover  a  judgment  lor  said 
possession  and  for  costs. 

The  appellant  now  contends  that,  under  } 
318  of  Hill's  Oregon  Code  (which  by  the  act 
of  May  17,  1884—23  Stat  at  L.  24— was 
made  applicable  to  Alaska,  and  which  is  in 
[X89]the  following  'terms:  "The  plaintiff  in  his 
complaint  shall  set  forth  the  nattire  of  his 
estate  in  the  property,  whether  it  be  in  fee. 
for  life,  or  for  a  term  of  years,  and  for  whose 
life,  or  the  duration  of  such  term,  and  that 
he  is  entitled  to  the  possession  thereof,  and 
that  the  defendant  wrongfully  withholds  the 
same  from  him  to  his  damage  such  sum  as 
may  be  therein  claimed"),  the  plaintiff 
failed  to  plead  the  nature  of  his  estate  in  the 
property,  whether  it  be  in  fee,  for  life,  or  for 
a  term  of  years. 

Without  stopping  to  consider  whether  the 
defendant  could  be  heard  to  again  raise  a 
question  that  had  been  decided  against  him 
on  his  dranurrer  to  the  complaint,  we  think 
that  the  objection  is  not  a  sound  one.  The 
plaintiff  alleged,  and  the  court  has  found, 
that  for  moie  than  nine  years  prior  to  April 
29,  1891,  he  and  his  grantors  were  Uie  own- 
ers by  right  of  prior  occupancy  and  actual 
possession  of  the  land  in  dispute. 

In  the  condition  of  things  in  Alaska  under 
the  act  of  May,  1884,  providing  a  civil  gov- 
ernment for  AJaska,  and  under  the  12th  sec- 
tion of  the  act  of  March  3,  1891  (26  Stat  at 
L.  1100),  the  only  titles  that  could  be  held 
were  those  arising  by  reason  of  possession 
and  continued  possession,  which  might  ulti- 
mately ripen  into  a  fee-simple  title  under 
letters  patent  issued  to  sUoh  prior  claimant 
when  Congress  miKbt  so  provide  by  extend- 
ing  the  general  land  laws  or  otherwise. 
Daveitport  v.  L<inb,13  Wall.418,20L.ed.655. 

In  Bennett  v.  Hurkrader,  158  U.  S.  447,  39 
L.  ed.  1048,  16  Sup.  Ct  Rep.  863,  brought  to 
this  oourt  by  a  writ  of  error  to  the  district 
eoort  of  the  United  States  for  the  district  of 
Alasfcn,  it  was  said  by  Mr.  Justice  Brewer,  in 
dinooaing  of  a  somewhat  similar  objection: 
"Wbtgn  the  complaint  alleges  that  the  plain- 
tiff is  entitled  to  the  possession  of  certain  de- 
scribed property,  which  is  (mlawfuUy  de- 
tained by  l£e  deJFendant  and  the  possession 
of  which  the  plaintiff  prays  to  recover,  a 
general  verdict  for  the  plaintiff  is  a  finding 
VbmX  he  is  entitled  to  the  possession  of  all  the 
property  described  in  the  complaint.  Again, 
in  this  action,  brought  under  a  special  stat- 
nto  of  the  United  States  in  support  of  an  ad- 
TBTse  aUim,  but  one  estate  is  involved  in  the 
•MatNTMW.    No  title  in  fee  is  or  can  be  ea- 
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tablished.  That  remains  in  the  United 
States,  and  the  only  question  presented  is  the 
priority  of  right  to  purchase  'the  fee.  Uence[290] 
the  inapplicability  of  a  statute  regulating 
generally  actions  for  the  recovery  of  real  es- 
tate, in  which  actions  different  kinds  of  title 
may  be  sufficient  to  sustain  the  right  of  re- 
covery. It  would  be  purely  surplusage  to 
find  in  terms  a  priority  of  the  right  to  pur- 
chase when  that  is  the  only  question  which 
can  be  litigated  In  such  statutory  action." 

This  principle  applies  more  stronglyto  the 
present  case,  in  which  the  real  nature  of  the 
plaintiff's  estate  in  the  property  is  truly  al- 
leged as  ownership  by  right  of  prior  occu- 
pancy and  actual  possession,  and  was  ho 
found  to  be  by  the  trial  court 

The  same  view  of  the  nature  of  a  title  to  a 
lot  in  a  townsite  in  Alaska,  under  these  acts 
of  Congress,  was  expressed  by  the  district 
oourt  of  the  United  States  for  the  district  of 
Alaska,  in  the  case  of  Carroll  v.  Price,  81 
Fed.  Rep.  137.  As,  then,  the  only  kind  of 
estate  that  could  be  held  was  that  of  posses- 
sion, it  was  sufficient  for  the  plaintiff  to  al- 
lege that  his  was  of  that  nature. 

It  is  next  contended  on  behalf  of  the  plain- 
tiff in  error  that,  even  if  the  complaint 
should  be  held  otherwise  sufficient,  yet  the 
action  must  fail  because  coming  within  $ 
3524,  Hill's  (Oregon)  Code,  which  is  as  fol- 
lows :  "In  an  action  to  recover  the  possession 
of  any  land,  tenement,  or  other  real  property, 
where  the  entry  is  forcible,  or  where  the  pos- 
session thereof  is  unlawfully  held  by  force, 
the  merits  of  the  title  shall  not  be  inquired 
into ;  and  three  years'  quiet  possession  of  the 
premises  immediately  preceding  the  com- 
mencement of  such  action  by  the  party  in  pos- 
session, or  those  under  whom  he  holds,  may 
be  pleaded  in  bar  thereof,  unless  the  estate 
of  such  party  in  the  premises  is  ended." 

It  is  argued  that,  as  the  complaint  was 
filed  in  the  oourt  below  May  25,  1896,  more 
than  five  years  from  the  day  of  entry  al- 
leged in  the  ccnnplaint,  and  as  the  defendant 
pleaded  in  bar  of  the  action  the  three  years' 
quiet  possession  of  the  premises  immediately 
preceding  its  commencement,  the  defendant 
is  entitled  to  a  judgment  of  reversal. 

If  this  were  indeed  an  action  in  forcible 
entry  and  detainer,  and  as  the  complaint 
shews  on  its  face  that  the  defendant's  pos- 
session was  longer  than  three  years  prior  to 
the  commencement  *of  the  action,  then  the  de-[2Sl] 
fendant  was  entitled  to  have  had  his  demur- 
rer sustained.  But  he  did  not  stand  on  his 
demurrer,  but  availed  himself  of  the  court'<i 
leave  to  answer ;  and  hence  it  might  well  be 
questioned  whether  it  was  competent  for  him 
to  again  raise  in  his  answer  a  question  al- 
ready ruled  against  him  under  his  demurrer. 

But  this  it  is  unnecessary  to  consider,  be- 
cause it  is  altogether  clear  that,  on  the  com- 
plaint and  the  facts  found,  this  was  not  an 
action  for  a  forcible  entry  and  detainer,  un- 
der the  section  of  the  Oregon  Code  pleaded  by 
the  defendant,  but  was  an  action  of  ejectment 
to  which  the  statute  pleaded  did  not  apply. 

The  judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Alaska  is 
affirmed. 
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V. 

ELUS   H.   ROBERTS,    Treasurer    of    the 
United  SUtee. 

(See  S.  C.  Reporter's  e<3.  291-300.) 

Appropriation  of  money  to  hospital — $eota- 
rian  character  of  hoapital— constitutional 
provision  against  religious  establishment. 

The  appropriation  b;  Congress  of  money  to  a 
hospital,  as  compensation  lor  the  treatment 
and  cure  of  poor  patients  under  a  contract, 
does  not  constitute  an  appropriation  to  a  re- 
ligious society  in  Tlolation  of  tbe  constitu- 
tional provision  against  laws  respecting  an 
estahllsbment  of  religion,  wbere  tbe  bospltal 
Is  Incorporated  under  an  act  of  Congress,  and 
Its  property  Is  acquired  In  Its  own  name  and 
for  Its  own  purposes,  and  Its  business  man- 
aged In  Its  own  way,  subject  to  no  visitation, 
•uperylslon,  or  control  by  any  ecclesiastical 
authority  whataver,  although  tbe  members 
of  tbe  corporation  may  be  also  members 
of  a  church  and  of  a  monastic  order  or  sis- 
terhood of  that  church,  conducting  the  bos- 
pltal onder  Its  ansplcea. 

[No.  76.] 

Argued  October  27,  1899.    Decided  Decem- 
ber 4,  1899. 

APPEAL  from  a  judgment  of  the  Court  of 
Appeals  of  the  District  of  Ciolumbia  re- 
versing the  decision  of  the  Supreme  Ck>urt 
in  favor  of  the  complainant  in  a  suit  to  en- 
join the  payment  of  moneys  to  a  hospital  un- 
der an  appropriation  by  act  of  Congress.  Af- 
firmed. 
See  same  case  below,  12  App.  D.  C.  453. 

Statement  by  Mr.  Justice  Peckhams 
[292]  *Th'8  '"  *  *"'t  in  equity,  brought  by  theap- 
pellant  to  enjoin  the  defendant  from  paying 
any  moneys  to  the  directors  of  Providence 
HospitaJ,  in  the  city  of  Washington,  under 
an  agreement  entered  into  between  the  com- 
missioners of  the  District  of  Columbia  and 
the  directors  of  the  hospital,  by  virtue  of  the 
authority  of  an  act  of  Congress,  because  of 
th«  alleged  invalidity  of  the  agreement  for 
the  reasons  started  in  the  bill  of  complaint. 
In  thai  bill  complainant  represents  that  he 
is  a  citizen  and  taxpayer  of  the  United 
States  ajid  a  resident  of  the  District  of  Co- 
lumbia, that  the  defendant  is  the  Treasurer 
of  the  United  States,  and  the  object  of  the 
suit  is  to  enjoin  him  from  paying  to  or  on 
account  of  Providence  Hospital,  in  the  city 
of  Washington,  District  of  Columbia,  any 
moneys  belonging  to  the  United  States,  by 
virtue  of  a  contract  between  the  surgeon  gen- 
eral of  the  army  and  the  directors  of  that 
hospital,  or  by  virtue  of  an  agreement  be- 
tween the  commissioners  of  the  District  of 
Columbia  and  such  directors,  under  the  au- 
thority of  an  appropriation  contained  in  the 
sundry  civil  appropriation  bill  for  the  Dis- 
trict of  Columbia,  approved  June  4,  1897. 
Complainant  further  alleged  in  his  bill: 
"That  the  said  Providence  Hospital  is  a  pri- 
vate eleemoeynary  corporation,  and  that  to 
the  beat  of  oomplainant'sknowledgeand belief 
it  is  composedofmembersofa  monastic  order 
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or  sisterhood  of  the  Roman  Catholic  Cliurch, 
and  is  conducted  under  the  auspices  of  said 
church;  that  the  title  to  its  property  is 
vested  in  the  'Sisters  of  Charity  of  Eminits- 
burg,  Maryland;'  that  it  w^as  incorporated 
by  a  special  act  of  Congress  approved  April 
8,  1864,  whereby,  in  addition  to  the  usual 
powers  of  bodies  corporate  and  politic,  it  was 
invested  specially  with  'full  power  and  all 
the  rights  of  openine  and  keeping  a  hospital 
in  the  city  of  Washington  for  the  care  of 
such  sick  and  invalid  persons  as  may  place 
themselves  under  the  treatment  and  care  of 
said  corporation.' 

"That  in  view  of  the  sectarian  character  ot 
said  Providence  Hospital  and  the  specific  and 
limited  object  of  its  creation,  the  said  con- 
tract between  the  same  and  the  surgeon  gen- 
eral of  the  army  and  also  the  said  agreement 
between  the  same  and  'the  commissioners  af[298] 
the  District  of  Columbia  are  unauthorized  by 
law,  and,  moreover,  involve  a  principle  and 
a  pi'ecedent  for  the  appropriation  of  tlie 
funds  of  the  United  States  for  the  use  and 
support  of  religious  societies,  contrary  to  the 
article  of  the  Constitution  which  declares 
that  Congress  shall  make  no  law  respecting 
a  religious  establishment,  and  also  a  prece- 
dent for  giving  to  religions  societies  a  legal 
agency  in  carrying  into  effect  a  public  and 
civil  duty  which  would,  if  once  established, 
speedily  obliterate  the  essential  distinction 
between  civil  and  religious  functions. 

"That  the  complainant  and  all  other  citi- 
zens and  taxpayers  of  the  United  States  are 
injured  by  reason  of  the  said  contract  and 
the  said  agreement,  in  virtue  whereof  the 
public  fun<M  are  being  used  and  pledged  for 
the  advancement  and  support  of  a  private 
and  sectarian  corporation,  and  that  they  will 
suffer  irreparable  damage  if  the  same  are  al- 
lowed to  be  carried  into  full  effect  by  means 
of  payments  made  through  or  by  the  said  de- 
fendant out  of  the  Treasury  of  the  United 
States,  contrary  to  the  Constitution  and  de- 
clared policy  of  the  government." 

The  agreement  above  mentiooed,  between 
the  commissioners  of  the  District  of  Colum- 
bia and  the  directors  of  Providence  Hospital, 
is  annexed  to  the  bill,  and  is  as  f(dlowa: 

"Articles  of  agreement  entered  into  this 
sixteenth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
seven,  by  and  between  the  commissioners  of 
the  District  of  Columbia  and  the  directors  of 
Providence  Hospital,  a  body  corporate  in  said 
District,  whereby  it  H  agreed  on  the  part  of 
the  commissioners  of  the  District  of  Colum- 
bia— 

"That  they  will  erect  on  the  grounds  of 
said  hospital  en  isolating  building  or  ward 
for  the  treatment  of  minor  contagious  dis- 
eases, said  building  or  ward  to  be  erected 
without  expense  to  said  hospital,  except  such 
as  it  may  elect,  but  to  be  paid  out  of  an  ap- 
propriation for  that  purpose  contained  in 
the  District  appropriation  bill  approved 
Marcli  3,  18A7,  on  plans  to  be  furnished  by 
the  said  commissioners,  and  approved  by 
the  health  officer  of  the  District  of  Colum- 
bia, and  that  when  the  said  building  or  ward 
is  fully  completed  it  shall  be  turned  'over  to[294] 
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the  officers  of  Proridenoe  Hospital,  subject  to 
tlte  following  provisioiu: 

"First  That  two  thirds  of  th«  entire  ca- 
pacity of  said  isolating  building  or  ward 
shall  be  reserved  for  the  use  of  such  poor  pa- 
tients as  shall  be  sent  there  by  the  commis- 
siocers  of  tbe  District  frcnn  time  to  time 
through  the  proper  officers.  For  each  such 
paiient  said  commissioners  and  their  suc- 
oeBsors  in  office  are  to  pay  at  the  rate  of  two 
bundred  and  fifty  dollars  ($250)  per  annum, 
for  sudi  a  time  as  such  patient  may  be  in  the 
bospital,  subject  to  annual  appropriations  by 
Coi^ess. 

"Second.  That  persons  able  to  pay  for 
treatment  may  make  such  arrangements  for 
entering  the  said  building  or  ward  as  shall 
be  det^mined  by  those  in  charge  thereof, 
and  such  persons  will  pay  the  said  Provi- 
dence Hospital  reasonable  compensation 
for  duch  treatment,  to  be  fixed  by  the  hospi- 
tal authorities,  but  such  persons  shall  have 
the  privilege  of  selecting  their  own  physi- 
cians and  nurses,  and  in  case  physicians  and 
nurses  are  selected  other  than  those  assigned 
by  the  hospital,  it  shall  be  at  the  expense  of 
the  patient  making  the  request. 

"And  said  Providence  Hospital  agrees  to 
always  maintain  a  neutral  zone  of  forty  (40) 
feet  around  said  isolating  building  or  ward 
and  grounds  connected  therewith  to  which 
patients  of  said  ward  have  access. 

"As  witness  the  signatures  and  seals  of 
John  W.  Ross,  John  B.  Wight,  and  Edward 
Burr,  acting  commissioners  of  the  District 
of  Columbia,  and  the  corporate  seal  of  the 
said  The  Directors  of  Providence  Hospital 
and  the  signature  of  president  thereof,  this 
sixteenth  day  of  August,  a.  d.  1897." 

The  contract,  if  any,  between  the  directors 
and  the  surgeon  general  of  the  army  is  not 
set  forth  in  the  bill,  and  the  contents  or  con- 
ditions thereof  do  not  in  any  way  appear. 

The  defendant  demurred  to  the  bill  on  the 
ground  that  the  complainant  had  not  in  and 
by  his  bill  shown  any  right  or  title  to  main- 
tain the  same;  also  upon  the  further  ground 
tha4i  the  complainant  had  not  stated  such  a 
ease  as  entitled  him  to  the  relief  thereby 
prayed  or  any  relief  as  against  the  defend- 
ant. 
MS]  'Con^Uinant  joined  issue  upon  the  de- 
murrer, and  at  a  term  of  the  supreme  court 
ot  the  District  of  Columbia  the  demurrer  was 
overruled  and  the  injunction  granted  as 
prayed  for.  26  Wash.  Law  Rep.  84.  Upon 
appeal  to  the  court  of  appeals  of  the  District 
the  judgment  was  reversed,  and  the  case  re- 
manded to  the  supreme  court,  with  directions 
to  dismiss  the  bill.  12  App.  D.  C.  453. 
Whereupon  the  complainant  appealed  to  this 
eourt. 

Mr.  Joseph  Bradfleld,  P.  P.,  argued  the 
caus<!  and  filed  a  brief  for  appellant. 

Astistant  Attorney  General  Hoyt  ajvued 
the  cause  and.  with  Attorney  Oeneral  Qr\gga, 
filed  a  iH-ief  for  appellee. 

Contentions  of  coimsel  sufficiently  appear 
in  the  opinion. 
175  V.  S. 


*Mr  Justice  Peekbain,  after  stating  the[29S\ 
facts,  delivered  the  opinion  of  the  court : 

Passing  the  various  objections  made  to  the 
maintenance  of  this  suit  on  account  of  an  al- 
leged defect  of  parties,  and  also  in  regard  to 
the  character  in  which  the  complainant  sues, 
merely  that  of  a  citizen  and  taxpayer  of  the 
United  States  and  a  resident  of  the  District 
of  Columbia,  we  come  to  the  main  question 
as  to  the  validity  of  the  agreement  between 
the  commissioners  of  the  District  and  the  di- 
rectors of  the  hospital,  founded  upon  the  ap- 
propriation contained  in  the  act  of  Congress, 
the  contention  being  that  the  agreement  if 
carried  out  would  result  in  an  appropriation 
by  Congress  of  money  to  a  rdigious  society, 
thereby  violating  the  constitutional  pro- 
vision which  forbids  Congress  from  passing 
any  law  respecting  an  establishment  of  re- 
ligion. Art.  1  of  the  Amendments  to  Con- 
stitution. 

The  appropriation  is  to  be  found  in  the 
general  appropriation  act  for  the  govern- 
ment of  the  District  of  Columbia,  approved 
March  3,  1897,  29  Stat  at  L.  665,  679,  chap. 
387.  It  reads:  "For  two  isolating  build- 
ings, to  be  constructed,  in  the  discretion  of 
the  commissioners  of  the  District  of  Colum- 
bia, on  the  grounds  of  two  hospitals,  and  to 
be  operated  as  a  part  of  such  hospitals,  thirty 
thousand  dollars."  Acting  under  tJie  *au-[S96] 
thority  of  this  appropriation  the  commission- 
ers entered  into  the  agreement  in  question. 

As  the  bill  alleges  that  Providence  Hospi- 
tal was  incorporated  by  an  act  of  Congress 
approved  April  8,  1864  (13  Stat  at  L.  43, 
chap.  50),  and  assumes  to  give  some  of  its 
provisions,  the  act  thus  referred  to  is  sub- 
stantially made  a  part  of  the  bill,  and  it  is 
therefore  set  forth  in  the  margin.f 

The  act  shows  that  the  individuals  named 
therein  and  their  successors  in  office  were  in- 
corporated under  the  name  of  "The  Directors 
of  Providence  Hospital,"  with  power  to  •re-(297J 
ceive,  hold,  and  convey  personal  and  real 
property,  as  provided  in  its  1st  section.  By 
the  2d  section  the  corporation  was  granted 
"full  power  and  all  the  rights  of  opening  and 
keeping  a  hospital  in  the  city  of  Washington 
for  the  care  of  such  sick  and  invalid  persons 
as  may  place  themselves  under  the  treat- 
ment and  care  of  the  said  corporation."  The 


tAn  Act  to  Incorporate  Providence  Hospital  o( 
the  City  of  Washington,  District  of  Colum- 
bia. 

Be  it  enacted  by  the  Senate  and  Houte  of 
Repreeentativei  of  the  United  Btatet  of  Amer- 
ica in  Congrest  a»»v)nbled.  That  Lucy  Gwynn, 
Teresa  Angela  Costello,  Sarah  McDonald,  Mary 
E.  Spalding,  and  Mary  Carroll,  and  their  sue- 
ceisorg  Id  offlce,  are  hereby  made,  declared, 
and  constituted  a  corporation  and  body  politic. 
In  law  and  In  tact,  under  the  name  and  style 
of  the  directors  of  Providence  Hospital,  and  by 
that  name  they  shall  be  and  are  hereby  made 
capable  In  law  to  sue  and  be  sued,  to  plead  and 
be  Impleaded,  In  any  court  within  the  county 
of  Washington,  In  the  District  of  Columbia :  to 
have  and  nse  a  common  seal,  and  to  alter  or 
amend  the  same  at  pleasure ;  to  have,  purchase, 
receive,  possess,  and  enjoy  any  estate  In  lands, 
tenements,  annnlties,  goods,  chattels,  moneys^ 
or  effects,  and  to  grant,  devise,  or  dispose  of 
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Sd  eecUou  gave  it  full  power  to  make  inch 
by-laws,  rules,  and  regulations  that  might 
be  necessary  for  the  general  accomplishment 
of  the  objects  of  the  hospital,  not  inconsist- 
ent with  the  laws  in  force  in  the  District  of 
Columbia.  Nothing  is  said  about  religion 
or  about  the  religious  faith  of  the  incorpora- 
tors of  this  institution  in  the  act  of  incor- 
poration. It  is  simply  the  ordinary  case  of 
the  incorporation  of  a  hospital  for  the  pur- 
poses for  which  such  an  institution  is  gen- 
erally conducted.  It  is  claimed  that  the  al- 
legation in  the  complainant's  bill,  that  the 
said  "Providence  Hospital  is  a  private  elee- 
mosynary corporation,  and  that  to  the  best 
of  complainant's  knowledge  and  belief  it 
is  composed  of  members  of  a  monastic  order 
or  sisterhood  of  the  Roman  Catholic  Church, 
and  is  conducted  under  the  auspices  of  said 
church;  that  the  title  to  its  property  is 
vested  in  the  Sisters  of  Charity  of  Emmits- 
burg,  Maryland,"  renders  the  agreement  void 
for  the  reason  therein  stated,  which  is  that 
Congress  has  no  power  to  make  "a  law  re- 
specting a  religious  establishment,"  a  phrase 
which  is  not  synonymous  with  that  used  in 
the  Constitution,  which  prohibits  the  pas- 
sage of  a  law  "respecting  an  establishinent 
of  religion." 

If  we  were  to  assume,  for  the  purpose  of 
this  question  only,  that  under  this  appropri- 
ation an  agreemCTvt  with  a  religious  eorpora- 
tioii  of  the  tenor  of  this  agreement  would  be 
invalid,  as  resulting  indirectly  in  the  pas- 
sage of  an  act  respecting  an  establishment  of 
religion,  we  are  unable  to  see  that  the  com- 
plainant in  his  bill  shows  that  the  corpora- 
tion is  of  tbe  kind  described,  but  on  the  con- 
trary he  has  clearly  shown  that  it  is  not. 

The  above-mentioned  allegations  in  the 
complainant's  bill  do  not  change  the  legal 
character  of  the  corporation  or  render  it  on 
that  account  a  religious  or  sectarian  body. 
[298]As8uming  'that  the  hospital  is  a  private  elee- 
mosynary corporation,  the  fact  that  its  mem- 
bers, according  to  the  belief  of  the  complain- 
ant, are  nieml>ers  of  a  monastic  order  or  sis- 
terhood of  the  Roman  Catholic  Church,  and 
the  further  fact  that  the  hospital  is  conduct- 
ed under  the  auspices  of  said  church,  are 
wholly  immaterial,  as  is  also  the  allegation 
regarding  the  title  to  its  property.  The  stat- 
ute provides  as  to  its  property  and  makes  no 
provision  for  its  being  held  by  anyone  other 
than  itself.  The  facts  above  stated  do  not 
in  the  least  change  the  legal  character  of  the 
hospital,  or  make  a  religious  corporation  out 


of  a  purely  secular  one  as  ooootrtuted  by  the 
law  of  its  being.  Whether  the  individuals 
who  compose  the  corporation  under  its  char- 
ter happen  to  be  all  Roman  Catholics,  or  all 
Methodists,  or  Presbyterians,  or  Unitarians, 
or  members  of  any  other  religious  organiza- 
tion, or  of  no  organization  at  all,  is  of  not 
the  slightest  consequence  with  reference  to 
the  law  of  its  incorporation,  nor  can  ihe  in- 
dividual beliefs  upon  religious  matters  of  the 
various  incorporators  be  inquired  into.  Nor 
is  it  material  that  the  hospital  may  be  coo-  ' 
ducted  .under  the  auspices  of  the  Roman 
Catholic  Ohurcfa.  To  be  oonduoted  under 
the  auspices  is  to  be  conducted  under  the  in- 
fluence or  patronage  of  that  church.  The 
meaning  of  the  allegation  is  that  the  church 
exercises  great  and  perhaps  controlling  in- 
fluence over  the  management  of  the  hospital. 
It  must,  however,  be  managed  pursuant  to 
the  law  of  its  being.  That  the  influence  ot 
any  particular  church  may  be  powerful  over 
the  members  of  a  nonsectarian  and  secular 
corporation,  incorporated  for  a  certain  d»- 
fined  purpose  and  with  clearly  stated  pow- 
ers, b  surely  not  sufficient  to  convert  xudi 
a  corporation  into  a  religious  or  seotariaa 
body.  That  fact  does  not  alter  the  legal 
character  of  the  corporation,  which  is  incor- 
porated under  an  aot  of  Congress,  and  its 
powers,  duties,  and  character  are  to  be  sole- 
ly measured  by  the  charter  under  which  it 
alone  has  any  legal  existence.  There  is  no 
allegation  that  its  hospital  work  is  confined 
to  members  of  that  church  or  that  in  its 
management  the  hospital  has  been  conducted 
so  as  to  violate  its  charter  in  the  smallest 
degree.  It  is  simply  the  case  of  a  secular 
corporation  being  managed  by  people  *who[299] 
hold  to  the  doctrines  of  the  Roman  Catbcittu 
Church,  but  who  nevertheless  are  managing 
the  corporation  according  to  the  law  under 
which  it  exists.  The  charter  itself  doe-i  not 
limit  the  exercise  of  its  corporate  powers  to 
the  members  of  any  particular  religious  de- 
nomination, but,  on  the  contrary,  those  pow- 
ers are  to  be  exercised  in  favor  of  anyone 
seeking  the  ministrations  of  that  kind  of  an 
institution.  All  that  can  be  said  of  the  cor- 
poration itself  is  that  it  has  been  incorpor- 
ated by  an  act  of  Congress,  and  for  its  l°tral 
powers  and  duties  that  act  must  be  exclu- 
sively referred  to.  As  stated  in  the  opinion 
of  the  court  of  appeals,  this  corporation  "is  - 
not  declared  the  trustee  of  any  church  or  re- 
ligious society.  Its  property  is  to  be  ac- 
quired in  its  own  name  and  for  its  own  pur- 


the  same  In  such  manner  as  they  may  deem 
most  tor  the  Interest  of  the  hospital :  Pro- 
vided, That  the  real  estate  held  by  said  corpo- 
ration shall  not  exceed  In  value  the  sum  o(  one 
hundred  and  flftj  thousand  dollars. 

See.  2.  A.nd  b»  U  further  enacted.  That  the 
said  corporation  and  body  politic  shatJ  have 
tnll  power  to  appoint  from  their  own  body  a 
president  and  sacb  other  offlcers  as  tbey  may 
deem  necessary  for  the  purposes  of  their  crea- 
tion ;  and  In  case  of  the  death,  resignation,  or 
refusal  to  serve,  of  any  of  their  number,  the 
remalntng  memt>ers  shall  elect  and  appoint 
other  persons  In  lieu  of  those  whose  places 
ma)'  have  l>een  vacated :  and  the  said  corpora- 
IVO 


tion  shall  have  full  power  and  all  the  rights 
of  opening  and  keeping  a  hospital  in  the  city 
of  Washington  for  the  care  of  such  sick  and  In- 
valid persons  as  may  place  themselves  under 
the  treatment  and  care  of  the  said  corporation.  ' 

Sec.  3.  And  be  U  further  enacted.  That  ths 
said  corporation  shall  also  have  and  enjoy  fall 
power  and  authority  to  make  soch  by-laws, 
rales,  ond  regulations  as  may  be  necessary  tor 
the  general  accomplishment  ot  the  objects  ot 
said  hospital :  Provtded,  That  tbey  be  not  In- 
consistent with  the  laws  Id  force  In  the  District 
of  Columbia :  And  proiHded,  further.  That  this 
act  shall  be  liable  to  be  amended,  altered,  or 
repealed,  at  the  pleasure  of  Congress. 
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poses ;  that  property  knd  its  business  are  to 
De  managed  in  its  own  way,  subject  to  no 
visitation,  supervision,  or  control  by  any  ec- 
clesiastical authority  whaterer,  but  only  to 
that  of  the  government  which  orbited  it.  In 
respect,  then,  of  its  creation,  organization, 
management,  and  ownership  of  property  it  is 
MXi  ordinary  private  corporation  whose  rights 
are  determinable  by  the  law  of  the  Isjid,  and 
the  religious  opinions  of  whose  members  are 
not  subjects  of  inquiry." 

It  is  not  contended  Uiat  Congress  has  no 
power  in  tke  District  to  appropriate  money 
for  the  purpose  expressed  in  the  appropria- 
tion, and  it  is  not  doubted  that  it  has  power 
to  authorize  the  commissioners  of  the  Dis- 
trict of  Columbia  to  enter  into  a  contract 
with  the  trustees  of  an  incorporated  hospital 
for  the  purposes  mentioned  in  the  agreement 
in  this  case,  and  tiie  only  <^jeotion  set  up  is 
the  alleged  "sectarian  character  of  the  hospi- 
tal and  the  specific  and  limited  object  of  its 
creation." 

The  other  allegations  in  complainant's  bill 
are  simply  statements  of  his  opinion  in  re- 
gard to  the  results  necessarily  flowing  from 
the  appropriation  in  question  when  connected 
with  Uie  agreement  mentioned. 

The  act  of  Congress,  however,  ^ows  thera 
is  nothing  sectarian  in  the  corporation,  and 
"the  specific  and  limited  object  of  its  crea- 
tion" IS  the  opening  and  keeping  a  hospital 
in  the  city  of  Washlng^n  for  the  care  of 
^300]such  sick  and  inyalid  persons  as  *roay  place 
themselves  under  the  treatment  and  care  of 
the  corporation.  To  make  the  agreement 
was  within  the  discretion  of  the  commission- 
ers, and  was  a  fair  exercise  thereof. 

The  right  reserved  in  the  third  section  uf 
the  charter  to  amend,  alter,  or  repeal  the  act 
leaves  full  power  in  Congress  to  remedy  any 
abuse  of  the  charter  privileges. 

Without  adverting  to  any  other  objections 
to  the  maintenance  of  this  suit,  it  is  plain 
th«t  complainant  wholly  fails  to  set  forth  a 
cause  of  action,  and  the  bill  was  properly  dis- 
missed by  the  Court  of  Appeals,  and  its  de- 
will  therefore  be  affirmed. 


GERTRUDE  J.  NILES,  App*^ 

V. 

CEDAR  POINT  CLUB. 

(See  S.  C.  Beporter'8  ed.  300-300.) 

Public  lands — *urve]f  of  fractional  »ectiona 
— boundary  on  marsh — litigating  title  of 
stranger  to  suit. 

t.  Patents  for  fractional  sections  of  land  fac- 
ing on  a  marali,  which  recite  the  number  of 
acres  granted,  and  refer  to  tbe  official  plat 
of  the  rarrej,  by  which  plat  tbe  marsh  Is 
shown  as  tbe  boundary,  while  the  computed 
areas  conform  to  the  area  Included  within 
the  snrreyed  lines,  without  Including  any 
part  of  the  marsh,  most  be  limited  by  the 
surveyed  boundaries,  without  Including  any 
land  which  Is  a  part  of  the  marsh. 


KOTB. — A*  to  psMfo  land*;  turvaut;  meander 
Vmts, — see  note  to  BUmm  v.  Blc*  (Ind.)  6  L. 
B.  A.  887. 

1T6  V.  a. 


S.  The  (act  that  a  meandered  line  was  ma 
along  the  edge  of  a  marsb  in  surveying  trae- 
tlonal  sections  of  public  land  does  not  concla- 
slvely  show  that  thoy  bordered  on  a  body  of 
water  so  as  to  giro  tbe  purchaser  riparian 
righta,  but  tbe  meandered  line  Is  only  an 
Irregular  line,  beyond  which  may  be  forest 
or  prairie,  land  or  water,  government  or  In- 
dian reservation. 

3.  A  legal  title  passed  by  patent  (or  public 
lands  Is  good  as  against  a  stranger  with  no 
equities,  whether  It  Is  valid  or  not  as  against 
aome  other  party. 

[No.  80.] 

Argued   November   16,   17,   1899.    Decided 
December  4,  1899. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
affirming  a  decision  of  the  Circuit  Court  in 
favor  of  the  plaintiff  in  'a  suit  for  lands 
claimed  under  a  pateut  from  the  United 
States.    Affirmed. 

See  same  case  below,  64  U.  S.  App.  668,  85 
Fed.  Rep.  45,  20  C.  0.  A.  6. 

Statement  by  Mr.  Jnstioa  Br«wert 

Thib  controversy  is  bert^ween  two  claimants 
to  land,  one  holding  a  patent  therefor  from 
the  United  States  and  the  other  claiming  it 
by  virtue  of  its  contiguity  to  other  land  for 
which  *a  United  States  patent  was  held.  A[301] 
statement  of  facts  was  agreed  upon  by  the 
parties,  and  that  statement,  with  some  slight 
additional  testimony,  formed  the  basis  of  a 
decree  in  the  circuit  court  in  favor  of  the 
plaintiff,  which  was  affirmed  by  the  court  of 
appeals  (54  U.  S.  App.  668,  85  Fed.  Rep.  45, 
29  C.  C.  A.  5) ,  to  review  which  last  decision 
this  appeal  was  taken. 

The  facts  are  these:  In  the  years  1831 
and  1835  Ambrose  Rice,  a  deputy  surveyor, 
surveyed  and  subdivided  into  sections  and 
quarter  sections  fractional  township  0  south, 
in  range  0  east,  and  townships  0  and  10 
south,  in  range  10  east,  the  same  being  sit- 
uated in  the  northern  part  of  Ohio  and  ad- 
jacent to  Lake  Erie.  From  his  field  notes, 
duly  certiiied  to  the  surveyor  general  of  that 
land  district,  the  latter  prepared  a  correct 
plat  of  the  townships,  showing  the  subdivi- 
sions thereof,  and  marking  till  the  actual 
survey  lines  and  the  corners  designated  by 
said  survey.  By  the  field  notes  and  plat  cer- 
tain sections  appear  to  be  fractional,  the 
line  on  the  north  being  meandered  in  a  gen- 
eral direction  from  tiie  nortliwest  to  the 
southeast.  The  tract  to  the  north  of  this 
line  was  described  as  "fiag  marsh"  and  "im- 
passable marsh  and  water."  Paragraphs  4, 
5,  and  6  of  said  agreed  statement  of  facts  are 
as  follows: 

"4.  Said  plat  showed  the  northerly  line  of 
the  mainland  portion  of  said  survey,  a  line 
with  its  intersection  of  each  township  and 
section  line  evidenced  by  a  post  placed  at 
such  intersection,  as  the  said  line  was  actu- 
ally surveyed  and  marked  as  shown  by  said 
certified  field  notes,  beginning  on  the  west 
line  of  section  19,  in  tmm  9  south,  range  9 
east,  and  thence  running  in  a  general  enst- 
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«rly  aod  southerly,  but  meandering  and  tor- 
tuous course  to  and  across  the  south  line  of 
section  II,  in  town  10  south,  range  10  east. 

"5.  The  said  plat  showed  the  said  line  of 
said  survey  from  the  west  line  of  said  town- 
ship to  a  point  2  chains  easterly  from  its 
intersection  of  the  line  between  sections  21 
and  22  in  town  9,  range  9,  to  be  the  shore 
of  Maumec  bay;  and  from  that  point  south- 
erly and  easterly  the  plat  shows  this  line  on 
the'  northerly  and  easterly  sides  of  fractional 
sections  22,  27,  26,  and  25  in  town  9,  range 
0,  sections  30,  31,  and  32  in  town  9,  range 
10,  and  sections  4.  9,  10,  and  11  in  town  10, 
[302]range  10,  to  be  the  boundary  *of  what  is 
called  the  'flag  marsh' and  'impassable  marsh 
and  water.' 

"C.  As  shown  in  and  upon  said  original 
plat,  somewhat  east  of  north  from  the  ]ioint 
where  this  line  of  the  survey  crosses  the 
north  and  south  quarter  line  through  sec- 
tion 22,  town  9,  tange  9,  and  about  a  mile 
and  a  half  from  it,  began  an  island  called 
•Cedar  Island.'  This  extended  northerly  for 
more  than  half  a  mile,  and  then  southeaster- 
ly to  a  point  opposite  the  said  line  along  the 
northerly  side  of  section  25  in  said  township. 
A  short  distance  southeast  of  this  another 
island  began  and  extended  southeasterly  be- 
yond the  north  line  of  section  5,  in  town  10, 
range  10,  projected  easterly.  Then  there 
was  a  narrow  inlet.  A  third  island  began 
on  the  easterly  side  of  this  inlet,  and  extend- 
ed southeasterly  almost  to  what  would  be 
the  east  line  of  section  II,  town  10,  range 
10.  Between  these  islands  and  the  tortuous 
line  above  described  was  the  space  designat- 
ed 'flag  marsh'  and  'impassable  marsh  and 
water.'  No  surveyed  lines  other  than  the 
township  lines  crossed  either  the  interven- 
ing marsh  or  the  islands.  The  northwestern 
island  was  named  'Cedar'  and  was  the  larg- 
est. The  plat  showed  it  as  containing  53.83 
acres,  all  in  town  9,  range  9.  The  one  next 
east  of  it  was  marked  as  'Sandy  Island.'  The 
plat  showed  that  7.62  acres  of  it  were  in  town 

9,  range  9;  28.49  acres  in  town  9,  range  10; 
and  1.18  acres  in  town  10,  range  10.  The 
southeastern  island  was  marked  as  'Crane 
Island,'  containing  18.38  acres,  all  in  town 

10,  lange  10.  From  the  northwest  end  of  Ce- 
dar island  to  the  southeast  end  of  Crane  is- 
land was  about  9V^  miles.  Norman  strait 
separated  Cedar  and  Sandy  islands.  Lily 
strait  lay  between  Saody  and  Crane,  and 
Crane  credc  entered  the  lake  at  the  east  end 
of  Crane  island. 

"The  field  notes  on  the  plat  showed  that 
the  circumference  of  each  island  was  sur- 
veyed or  meandered.  The  plat  and  marginal 
field  notes  also  show  that  the  southerly  edge 
of  the  'flag  marsh,'  'impassable  marsh  and 
water'  was  surveyed,  and  that  the  lines  of 
the  fractional  sections  southerly  of  the  said 
marsh  and  water  were  identical  with  the 
southerly  edge  of  the  marsh.  The  computed 
areas  of  the  fractional  sections  and  of  their 
respective  subdivisions,  as  shown  upon  the 
[SOSJsaid  plat,  conformed  *to  the  area  included 
within  tbe  said  surveyed  lines,  and  did  not 
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nor  any  thereof  include  any  part  of  either 
marsh,  water,  or  islands." 

In  July,  1844,  patents  for  several  of  these 
fractional  sections  facing  on  this  marsh  were 
issued  to  Margaret  Bailey,  under  whom  the 
appellant  claims.  The  patents  each  recite 
the  number  of  acres  granted,  and  each  states 
that  the  tract  is  a  fractional  section  "accord- 
ing to  the  oBicial  plat  of  the  survey  of  said 
lands  returned  to  the  General  Land  Office  by 
the  surveyor  general,  which  said  tract  has 
been  purchased  by  the  said  Margaret  Bailey." 

In  1852  the  state  of  Ohio  applied  under 
the  swamp  land  act  of  September  28,  1850 
(0  Stat,  at  L.  519,  chap.  84),  for  several 
thousand  acres  of  lands  within  the  state, 
among  them  these  marsh  lands.  This  ap- 
plication was,  so  far  as  these  lands  are  con- 
cerned, rejected  by  the  land  department,  tlw 
official  minute  on  the  application  being  "not 
swamp  and  nearly  all  sold."  In  1881  Jobs 
B.  Marston,  under  instruction  from  the  Gen- 
eral Land  Office,  surveyed  and  subdivided  in- 
to sections  and  quarter  sections  the  area 
marked  upon  the  surveyor  general's  plat, 
above  referred  to,  as  "flag  marsh"  and  im- 
passable marsh  and  water."  The  field  notes 
of  this  survey  were  returned  to  the  General 
Land  Office  and  approved,  and  a  plat  made, 
as  required.  Thereafter  the  lands  thus  sur- 
veyed and  platted  were  patented  by  the 
United  States,  and  the  title  so  conveyed 
passed  by  subsequent  deeds  to  the  plaintiff 
below,  appellee  here.  Disclosing  the  con- 
dition of  tiiese  lands,  paragraphs  16  and  17 
of  the  statement  of  facts  are  as  follows : 

"16.  At  the  time  of  the  making  of  the  sur- 
vey by  Ambrose  Rice  the  waters  of  Lake  Eri« 
were  above  their  ordinarr  stage,  and  there 
was  more  than  the  usual  volume  of  water 
standing  upon  the  land  in  controversy  here- 
in and  flowing  to  and  upon  the  same  from 
the  large  bodies  of  land  now  in  Ottawa, 
Wood,  and  Lucas  counties,  respectively,  hav- 
ing their  drainage  to  and  through  the  said 
premises  in  controversy  herein. 

"17.  The  general  character,  description, 
and  condition  of  the  said  land  surveyed  by 
said  Marston  was  by  him  correctly  set  fortlt 
under  the  title  'General  Description'  in  the 
field  "notes  of  the  said  survey  so  as  aforeeaid[804] 
by  him  certified  to  the  commissioner  of  the 
General  Land  Office. 

"That  concerning  the  portion  of  said  sur- 
vey in  town  9  south,  range  9  east,  reciting, 
to  wit: 

"  "The  surface  of  that  part  of  this  frac- 
tional township,  comprised  in  this  survey,  i* 
covered  with  a  deep  marsh  of  grass,  canes  or 
reeds,  wild  rice,  etc.  Many  parts  of  it,  par- 
ticularly in  the  south  and  west  parts,  are 
mown  for  a  kind  of  coarse  hay.  Other  parts 
are  filled  with  bogs  and  pond  holes  that  do 
not  dry  in  summer.  It  receives  the  natural 
drainage  from  the  woods  on  the  south  and 
west,  which,  without  any  well-defined  chan- 
nel, finds  its  way  across  the  marsh  to  the 
lake.  Again,  in  heavy  gales  of  wind  it  is 
subject  to  inundations  from  the  lake,  which, 
upon  the  subsidence  of  the  gale  or  change  of 
direction  in  the  wind,  slowly  finds  its  way 
out    again    into    the    lake.     It   is    bounded 
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•long  the  lake  by  a  sand  beach  averaging  1 
chain  in  width  and  3  feet  in  height.' 

"That  concerning  the  portion  of  said  BUr- 
▼ey  in  town  9  souu,  range  10  east,  reciting, 
to  wit: 

"  'The  surface  of  this  fractional  township 
is  covered  with  a  deep  marsh  of  grass,  canes 
or  reeds,  wild  rice,  etc.  Much  of  the  south 
part  can  be  mown  for  marsh  hay,  being  in  a 
measure  drained  by  a  canal  that  has  been 
constructed  in  the  township  south.  Other 
parts  are  filled  with  bogs  and  pond  holes 
that  do  not  dry  in  summer.  It  receives  the 
drainage  from  woods  on  the  south  and  west, 
which  spreads  over  the  entire  surface  and 
without  any  positive  channel  finds  its  way 
to  the  lake. 

"  'Again  the  township  is  subject  to  inondar 
tionsfrom  the  lake  during  heavy  gales  of 
wind,  which,  upon  the  termination  of  the 
gale  or  a  change  in  the  direction  of  the  wind, 
slowly  finds  its  way  back  into  the  lake. 

"  'This  fractional  township  is  bounded  on 
the  northeast  by  Lake  Erie;  between  the 
lake  and  the  marsh  proper  is  a  sand  beach, 
averaging  3  feet  high  and  1  chain  in  width, 
generally  covered  with  bushes  and  small 
trees  of  oak,  poplar,  willow,  and  cottonwood-' 

"That  concerning  the  portion  of  said  sur- 
rey in  town  10  south,  range  10  east,  reciting, 
to  wit: 
SOk  <  "  "The  description  for  this  township  must 
necessarily  be  similar  to  that  of  the  two 
preceding  townships.  The  surface  of  that 
part  of  the  township  comprised  in  this  sur- 
Wtj  i»  one  large  swampy  marsh,  land,  gen- 
erally very  wet  and  boggy.  Its  surtace  is 
•Dvered  with  grass,  canes  (or  joint  grass), 
wild  rice,  and  such  like  marsh  productions, 
reaching  to  a  height  of  10  or  more  feet. 
Some  parts,  especially  on  sections  10  and  11, 
•an  be  pastured,  but  the  larger  portion  is 
Clled  with  boss  and  pond  holes,  connected 
*iy  marrow  and  tortuous  channels. 

"  It  reoeives  the  drainage  from  the  woods 
en  the  south  and  west,  and  is  subject  to  in- 
uiidations  from  the  lake.  On  the  prevalence 
of  strong  southwest  winds  this  water  flows 
from  the  marsh  into  the  lake,  and  upon  the 
occurrence  of  northeast  winds  the  lake  floods 
the  marsh.  The  principal  outlets  and  inlets 
are  Crane  ereek  and  Ward's  canal.  This 
canal  is  an  improvement  made  by  C.  B. 
Ward,  of  Detroit,  Michigan,  on  section  4,  and 
running  across  section  6  for  the  purpose  of 
getting  vessels  and  ship  timber  from  his 
shipyard  on  section  5.  It  is  built  without 
locks  and  is  really  only  a  great  ditch.  Water- 
way, 60  feet;  depth,  7  feet.  The  buildings 
(or  sheds)  at  the  fishing  stations  4  and  11 
are  the  only  other  improvements. 

"  'A  comparison  of  the  survey  made  by  Am- 
brose Rice  in  1834  and  1835  with  that  made 
by  John  B.  Marston  in  1881  indicates  that 
Sandy  and  Crane  islands  washed  somewhat 
shoreward  during  the  period  intervening  be- 
tween the  making  of  said  respective  sur- 
Teys." 

Ur-  HMtry  T.  HUes  argued  the  cause 
and,  with  Mr.  Frank  O.  Dougherty,  flled  a 
brief  for  appeUant. 
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Jfr.  Thomas  Emery  argued  the  cause, 
and  Messrs.  Potter  <£  Emery  flled  a  brief  for 
appellee. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  opin-[305] 
ion  of  the  court : 

But  little  can  be  added  to  the  opinion  of 
the  court  of  appeals,  whose  conclusions  we 
approve.  The  meander  line  'run  by  surveyor[306] 
lUce  along  the  northern  borders  of  the  tracts 
patented  to  Margaret  Bailey  may  not  have 
been  strictly  a  line  of  boundary  [8t.  Paul  A 
P.  R.  Co.  V.  Schurmeir,  7  Wall.  272,  19  L. 
ed.  74;  Hardin  v.  Jordan,  140  U.  S.  371,  380, 
3S  Lu  ed.  428,  432,  II  Sup.  Ct.  Rep.  808  and 
838;  Borne  v.  Smith,  159  U.  S.  40,  40  L.  ed. 
68,  16  Sup.  Ct.  Rep.  998),  but  it  indicated 
that  there  was  something  which  had  stopped 
the  survey,  which  limited  the  area  of  the 
land  which  the  United  States  was  proposing 
to  convey,  and  left  to  subsequent  measure- 
ments the  actual  determination  of  the  line 
of  separation  between  the  land  conveyed  and 
that  which  the  government  did  not  propose 
to  convey.  Generally,  these  meandered  lines 
are  lines  which  course  the  banks  of  naviga- 
ble streams  or  other  navigable  waters. 
Here,  it  appears  distinctly  from  the  field 
notes  and  the  plat  that  the  surveyor.  Rice, 
stopped  his  surveys  at  this  "marsh,"  as  he 
called  it.  These  surveys  were  approved  and 
a  plat  prepared,  which  was  based  upon  the 
surveys  and  field  notes,  and  showed  the  lim- 
its of  the  tracts  which  were  for  sale.  The 
patents,  referring  in  terms  to  the  survey  and 
plat,  clearly  disclose  that  the  government 
was  not  intending  to  and  did  not  convey  any 
land' which  was  a  part  of  the  marsh.  "The 
patent  itself  does  not  contain  all  the  particu- 
lars of  the  survey,  but  the  grant  of  the  lands 
is  recited  to  be  according  to  the  official  plat 
of  the  survey  of  said  lands,  returned  to  the 
Oeneral  Land  Office  by  the  surveyor  general, 
thereby  adopting  the  plat  as  a  part  of  the 
instrument.''  Hardin  v.  Jordan,  140  U.  S. 
371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808  and 
838.  In  James  v.  Howell,  41  Ohio  St.  696, 
707,  the  supreme  court  of  Ohio,  speaking  of 
these  very  patents  and  this  marsh,  said: 
"The  'meander'  line  along  the  southerly  bor- 
der of  the  marsh  was,  in  fact,  intended  to  be 
the  boundary  line  of  the  fractional  sections." 

It  may  be  that  surveyor  Rice  erred  in  not 
extending  his  surveys  into  this  marsh,  but 
his  error  does  not  enlarge  the  title  conveyed 
by  the  patents  to  the  surveyed  fractional  sec- 
tions. The  United  States  sold  only  the  frac- 
tional sections,  received  only  pay  therefor, 
an  amount  fixed  by  the  number  oi  acres  con- 
veyed, and  one  receiving  a  patent  will  not 
ordinarily  be  heard  to  insist  that  by  reason 
of  an  error  on  the  part  of  th^  surveyor  more 
land  was  bought  than  was  paid  for,  or  than 
the  government  was  offering  for  sale. 

*lt  may  be  true  that  under  his  contract,[307i 
the  requirements  of  the  statute,  and  the  rw- 
ulatione  of  the  land  department.  Rice  should 
have  extended  his  surveys  to  the  shores  of 
Lake  Erie,  but  he  did  not  do  it;  he  stopped 
at  the  borders  of  this  marsh,  and  the  land 
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department,  in  effect,  approved  his  action. 
He  evidently  thought  that  the  marsh  was  to 
be  treated  as  a  body  of  water,  a  conclusion 
not  unwarranted  in  view  of  the  finding  of 
excessive  high  water  at  that  time,  but  a  con- 
clusion which  other  findings  show  was  not 
correct.  And  it  may  be  remarked  in  passing 
that  the  letter  of  the  statute  would  not  limit 
the  surveys  to  the  shores  of  the  lake,  for  9 
2395,  Bev.  Stat.,  declares  that  surveys  shall 
be  by  running  lines  at  right  angles  "so  as  to 
form  townships  of  G  miles  square  unless 
where  the  line  of  an  Indian  reservation,  or 
of  tracts  of  land  heretofore  surveyed  or  pat- 
ented, or  the  course  of  navigable  rivers,  may 
render  this  impracticable;  and  in  that  ease 
this  rule  must  be  departed  from  no  further 
than  such  particular  circumstances  require." 

But  Lake  Erie  is  not  an  Indian  reserva- 
tion, nor  a  tract  of  land  heretofore  surveyed 
and  patented,  nor  a  navigable  river.  It  is 
true  S  2396,  which  providies  how  the  bound- 
sries  and  contents  of  the  several  sections, 
half  sections,  and  quarter  sections  of  the 
public  lands  of  the  United  States  shall  be  as- 
certained, says,  after  stating  the  rule  where 
all  Uie  comers  are  established,  that  "in  thoae 
portions  of  the  fractional  townships  where 
no  such  opposite  corresponding  comers  have 
been  or  can  be  fixed,  the  boundary  lines 
shall  be  ascertained  by  running  from  the  es- 
tablished corners  due  north  and  south  or 
east  and  west  lines,  as  the  case  may  be,  to 
the  watercourse,  Indian  boundary  line,  or 
other  external  boundary  of  such  fractional 
township." 

If  this  recognizes  any  other  external 
boundary  than  that  which  is  indicated  in  $ 
2395  it  does  not  prescribe  what  that  external 
boundary  shall  be;  and  if  the  land  depart- 
ment treats  either  a  marsh  or  a  lake  as  such 
external  boundary,  who  can  declare  that  its 
action  is  void? 

It  is  impossible  to  hold  that  the  lower 
courts  erred  in  the  conclusion  that  this 
[•OSJmarsh  was  not  to  be  regarded  as  land  'con- 
tinuously submerged,  either  under  Lake  Erie, 
a  navigable  lake,  and  in  that  case  belonging 
to  the  state  of  Ohio  {PoUard  v.  Bagan,  3 
How.  212,  11  L.  ed.  565;  Weher  ▼.  Barbor 
Oomr$.  18  Wall.  67,  21  L.  ed.  798;  MoCready 
T.  Virginia,  94  U.  8.  391,  24  L.  ed.  248),  or 
under  a  pond  or  other  similar  body  of  non- 
navigable  inland  waters,  and  therefore  gen- 
emlly  the  property  of  riparian  owners.  It 
waa  called  a  marsh  by  Kice,  the  first  survey- 
or, is  so  styled  on  ue  plat,  and  the  condi- 
tions as  disclosed  by  the  agreed  statement 
indicate  that  it  was  a  body  of  low,  swampy 
land,  partly  boggy  and  partly  dry,  sometimes 
subject  to  inundations  from  Lake  Erie  or  the 
overflow  of  the  adjacent  streams,  but  not 
permanently  covered  with  water. 

Of  course,  if  the  fractional  sections  pat- 
ented to  Margaret  Bailey  did  not  border  on 
some  body  of  water  there  were  no  riparian 
rights,  and  if  the  conclusion  of  the  trial 
oourt  that  this  marsh  was  land  (for  swamp 
■and  boggy  land  is  to  be  treated  as  land)  was 
correct,  then  whatever  changCH  may  have 
come  to  the  marrit — whether  it  became  more 
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or  less  snbject  to  overflow — would  not  alter 
the  fact  that  the  rights  of  Margaret  Bailey, 
the  patentee,  were  limited  to  the  very  lands 
which  were  conveyed  to  her,  and  for  which 
she  paid,  and  did  not  extend  over  the  me- 
ander line  into  the  territory  north. 

But  it  is  urged  that  the  fact  that  a  mean- 
dered line  was  run  amounts  to  a  determina- 
tion by  the  land  department  that  the  sur- 
veyed fractional  sections  bordered  upon  a 
body  of  water,  navigable  or  non-navigable, 
and  that,  therefore,  the  purchaser  of  these 
fractional  sections  was  entitled  to  riparian 
rights;  and  this  in  face  of  the  express  dec- 
laration of  the  field  notes  and  plat,  that  that 
which  was  lying  beyond  the  surveyed  sec- 
tions was  "flag  marsh,"  or  "impassable  marsh 
and  water."  But  there  is  no  such  magic  in 
a  meandered  line.  All  that  can  be  said  of 
it  is  that  it  is  an  irregular  line  which  bounds 
a  body  of  land,  and  beyond  that  boundary 
there  may  be  found  forest  or  prairie,  land  or 
water,  government  or  Indian  reservation. 

With  respect  to  the  contention  that  the 
character  of  this  marsh,  as  it  was  found  to 
have  been,  shows  that  it  should  have  passed 
to  the  state  of  Ohio  under  the  swamp  land 
act.  *it  is  enough  to  say  that  the  state  of  [309| 
Ohio  applied  for  it  as  such,  that  the  applica- 
tion waa  denied,  that  this  denial  was  made 
in  1862,  that  the  land  was  never  patented 
to  the  state  and  without  such  patent  no  fee 
ever  passed  (Uiehigan  Land  <£  Lumber  Co. 
V.  Ruat,  168  U.  S.  589,  42  L.  ed.  591,  18  Sup. 
Ct.  Rep.  208),  that  subsequently  the  land 
department  treated  it  as  land  subject  to  its 
control,  as  public  land  of  the  United  States, 
had  it  surveyed,  sold  and  patented.  What- 
ever claims  the  state  of  Ohio  may  have  can* 
not  be  litigated  in  this  suit.  The  legal  title 
passed  by  the  patent  to  the  appellee's  grant- 
ors, and  that  title  is  certainly  good  as 
against  a  stranger  with  no  equities. 

We  see  no  error  in  the  decree,  and  it  is 
affirm^. 

CITY  OP  NEW  ORLEANS,  Board  of  Assess- 
ore  for  the  Parish  of  Orleans,  and  George 
B.  Penrose,  Treasurer  of  the  City  of  Nw 
Orleans,  Appta., 

t). 

MARY  O.  T.  8TEMPEL  (Wife  of  Edward 
Stempel),  Guardian  of  the  Infants  Fannie 
Tobin  McCTan  e(  al. 

(See  S.  C.  Beporter'i  ed.  809-323.) 

Injunction  againat  ooUeotion  of  taw  on  prop- 
«rty  of  nonrtaidant — aitua  of  money  in 
Jxmk,  notaa,  and  mortgagea  owned  by  non- 
reaident. 

1.  The  (act  that  an  assessment  tor  taxes  was 
In  the  name  ot  "the  estate  of  a  decedent, 
while  the  administration  of  bis  estate  bad 
been  Anally  dosed  and  the  property  pat  Into 
possession  of  the  belrs,  will  not  Justify  eqnl- 


Nora. — aitut  for  taaation  of  debta  evtdenoed 
by  note*  or  mortgagea  held  by  Si7e*t  reaidtmg 
in  Hlferent  atate  from  prtnoipal. 

Where  the  Investment  of  (nnds  of  a  nonresi- 
dent Is  controlled  by  his  scent,  who  loans  and 

175  V.  a. 


Digitized  by 


Google 


1«M. 


XUW  OltLKANS  y.  Stempsl. 


809-811 


table  nllef  by  Injanctlon,  tbongb  It  was  teeh- 
Btcally  In  the  wrong  name. 

S.  Moneys  collected  as  interest  and  principal 
a(  notes,  mortgages,  and  other  securities  kept 
witbin  the  stati  for  use  or  reiavestment, 
though  the  owner  is  domiciled  in  another 
state,  and  the  moneys  are  deposited  in  a  bank 
to  bis  credit,  are  subject  to  taxation  under 
La.  Acts  1800.  chap.  10«,  providing  lor  tax- 
ation o(  credits  arising  from  business  done  in 
the  state,  at  the  business  domlcll  of  a  non- 
resident owner,  his  agent,  or  representative. 

S.  Notes  and  mortgages,  the  owner  of  whlcb 
Is  domiciled  in  another  state,  when  they  are 
kept  within  the  state  by  an  agent,  may  be 
■objected  to  taxation  by  the  laws  of  the 
state  In  which  they  are  held. 

[No.  65.] 

Argued  October  tS,  1899.    Decided  Decem- 
ber 4, 1899. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  in  faror  of  the  plaintiff 
in  a  suit  to  restrain  the  orilection  of  taxes. 
Reversed. 

Statement  1^  Mr.  Justice  Brewer  t 
10]  *11>is  case  comes  on  appeal  from  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  It  is  a  suit  brought  bj 
the  appellee  to  restrain  the  ooUectioin  of  taxes 
levied  upon  certain  personal  property  which 
die  claims  was  exempt  from  taxation.  The 
important  facta  are  tdiese:  The  plaintiff,  as 
wdl  as  the  infants  whose  guardian  she  is, 
and  for  whose  benefit  she  brings  this  suit, 
•re  residents  of  the  state  of  New  York,  in 
irtiieh  state  she  has  been  duly  appointed  tlie 
gnardian  of  their  estates.  The  infants  in- 
naited  certain  property  from  their  grand- 
father, a  resident  of  Louisiana,  whose  estate 
was  duly  settled  in  the  proper  court  of  that 
state.  By  regular  proceedings  these  infants 
had  been  adjudged  his  legal  heirs,  and  she, 
M  guardian,  hi^  been  put  in  possession  of 


their  property  thus  inherited.  The  order  at 
tlie  court,  in  this  respect,  was  rendered 
February  14,  1S96,  and  the  taxes  which  were 
sought  to  be  restrained  were  those  for  that 
year.  The  assessment,  as  appears  by  the  as- 
sessment roll,  was  in  the  name  of  "the  es- 
tate of  D.  C.  McCan;"  was  of  $15,000, 
"money  in  possession,  on  deposit,  or  in  hand," 
and  of  $800,000,  "money  loaned  on  interest, 
all  credits  and  all  bills  receivable  for  money 
loaned  or  advanced,  or  for  goods  sold;  and 
all  credits  of  any  and  every  description." 
The  principal  contentions  of  the  plaintiff 
were:  First,  that  included  within  this  per- 
sonal property  was  some  $228,000  of  bonds 
of  the  state  of  Louisiana,  'taxation  of  which[31X] 
by  the  state  or  any  of  its  municipalities  was 
void,  as  impairing  the  obligation  of  a  con- 
tract made  by  the  stata  Second,  that  the 
situs  of  the  loans  amd  credits  was  in  New 
York,  the  place  of  residence  of  the  guardian 
and  wards,  ajid,  therefore,  being  loans  and 
credits  without  the  state  of  Louisiana  they 
were  not  subject  to  taxation  therein. 

ifr.  T.  C.  Zacbarle  argued  the  cause 
and,  with  Mr.  J.  J.  UcLoughlin,  filed  a  brief 
for  appellants: 

The  doctrine  Mobilia  aequuntur  peraonam 
will  only  govern  where  its  invocation  does 
not  conflict  with  the  positive  law  of  the  state 
where  the  movables  are  actually  situated. 

Story,  Confl.  L.  8th  ed.  chap.  9 ;  Wharton, 
Confl.  L.  2d  ed.  p.  414,  S  334 ;  United  Statet 
V.  Bank  of  United  States,  8  Rob.  (La.)  414; 
Railey  v.  Board  of  Assesaora,  44  La.  Ann. 
770,  11  So.  03;  Bluefielda  Banana  Co.  v. 
Board  of  Aaaeaaora,  40  La.  Ann.  43,  21  So. 
627 ;  Porker  v.  Btrauaa.  49  La.  Ann.  1173,  22 
So.  329. 

The  decision  in  Meyer  v.  Pleasant,  41 
La.  Ann.  646,  6  So.  258,  that  a  judgment 
could  only  be  taxed  at  the  domicil  of  the 
owner,  for  there  alone  was  it  located,  was 
correct  under  the  then  existing  law,  which  in 


reloans  them  to  citlsena  of  the  state,  the  notes 
•ad  securities  taken  and  held  lit  the  possession 
and  under  the  control  of  the  agent  have  a  situs 
within  the  state  that  makes  It  competent  for 
the  state  to  subject  them  to  taxation.  Catlln  v. 
HoU,  21  Vt.  1S2;  Finch  T.  York  Connty,  10 
Keb.  60,  S6  Am.  Rep.  741,  26  N.  W.  680 :  Walker 
V.  Jack.  60  n.  S.  App.  124,  88  Fed.  Rep.  S76, 
•1  C.  C.  A.  462,  Reversing  70  Fed.  Rep.  138 ; 
BlUinghurst  v.  Spink  County,  S  8.  D.  84,  S8 
N  W.  272 ;  Nbw  Obubams  v.  STncpai.. 

This  Is  called  a  "bnslness  situs,"  and  Is  an 
txeeptlon  to  the  mle  that  the  sltns  of  credits 
Is  at  the  domlcU  of  the  owner.  Re  Jefferson, 
U  Minn.  216,  28  N.  W.  266. 

So.  eontiacts  for  the  sate  of  land  which  are 
k  this  possession  of  the  agent  of  a  nonresident 
vendor  are  taxable  at  the  agent's  domlcll.  Peo- 
ple em  ret.  Westbrook  t.  Ogdensborgb,  48  N.  T. 

too. 

Bnt  eontiacts  for  the  sale  of  land  which  are 
hi  the  possession  of  an  agent  are  not  taxable  at 
the  agent's  residence  where  bis  principal  has 
a  residence  within  the  same  state.  Lord  t.  Ar- 
■eid,  18  Barb.  104. 

While,  Id  this  case,  no  stress  Is  laid  on  the 
bet  that  the  prhielpal  resided  within  the  same 
state,  and  In  fact  the  langnage  nsed  Indicates 
that  the  same  mle  would  apply  were  he  a  nan- 
176  V.  8. 


resident.  It  Is  only  with  this  limitation  that  the 
decision  harmonizes  with  the  others  of  New 
York  state. 

Under  a  statute  taxing  credits  and  Invest- 
ments within  the  state.  In  the  possession  or  un- 
der the  control  of  an  agent  of  the  owner,  notes 
for  the  purchase  price  of  land  secured  by  the 
land,  which  are  actually  within  the  state,  are 
taxable  there  though  the  owner  be  a  nonresident. 
Redmond  v.  Rutherford  Comrs.  87  N.  C.  122. 

In  this  case  It  Is  said :  "The  theory  of  taxa- 
tion Is  that  the  right  to  tax  Is  derived  from  the 
protection  afforded  to  the  subject  upon  which 
it  Is  Imposed.  The  debts  due  to  the  plaintiffs 
npon  their  land  contracts  are  personal  estate, 
the  same  as  If  they  were  due  upon  notes  or 
bonds ;  and  so  far  as  they  have  any  substantial 
existence  they  are  In  this  state,  and  not  else- 
where. Their  validity  and  protection,  and  the 
remedies  for  their  enforcement,  all  depend  upon 
the  laws  of  this  state,  and  In  neither  respect 
(or  In  any  other  that  we  can  now  think  of)  do 
they  take  any  benefit  from  the  laws  of  the 
plaintiffs'  domlcll.  It  is  but  Just,  therefore, 
that  they  shoold  contribute  toward  the  support 
of  the  only  government  which  affords  them  pro- 
tection, and  help  to  defray  the  expenses  In- 
curred In  so  doing." 

But  before  a  nonresident  can  be  taxed  for 
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no  wise  conflicted  with  the  doctrine  Uohilia 
tequuntur  personam. 

The  proviao  of  the  Louisiana  act  of  1890 
only  puts  in  force  a  principle  which  has  long 
been  established  in  the  other  states  of  the 
Union  and  maintained  as  constitutional. 

Alvany  v.  PotoeU,  55  N.  C.  (2  Jones,  Eq.) 
51 ;  CatUn  v.  Bull,  21  Vt.  161 ;  Bmith  v.  Bur- 
ley,  9  N.  H.  428;  State  v.  St.  Louia  County 
Ct.  47  Mo.  600;  People  v.  Home  Ina.  Co.  29 
Cal.  533 ;  St.  Louia  v.  Wiggina  Ferry  Co.  40 
Mo.  580j  Wileoa)  v.  Ellia,  14  Kan.  602,  19 
Am.  Rep.  107 ;  Tazewell  County  Supera.  v. 
Davenport,  40  111.  198 ;  Douglas  v.  New  York, 
t  Duer,  110;  People  em  rel.  Westbrook  v. 
Ogdenaburgh,  48  N.  Y.  390;  Poppleton  v. 
YamhUl  County,  18  Or.  377,  7  L.  R.  A.  449, 
23  Pac.  253;  ilcCutchen  v.  Rice  County,  7 
Fed.  Rep.  561,  2  McCrary,  337;  Dundee 
Mortg.  Trust  Invest.  Co.  v.  School  Diat.  No. 
/,  19  Fed.  Rep.  360;  Kirtland  v.  Hotchkias, 
100  U.  S.  496,  25  L.  ed.  561 ;  Savinga  <t  Loan 
Soc.  V.  Uultnomah,  169  U.  S.  431,  42  L.  ed. 
806,  18  Sup.  Ct.  Rep.  392,  60  Fed.  Rep.  31 ; 
Price  V.  Hunter,  34  Fed.  Rep.  356;  Pullman'a 
Palace  Car  Co.  v.  Pennaylvania,  141  U.  S. 
18,  35  L.  ed.  013,  3  Inters.  Com.  Rep.  595,  11 
Sup.  Ct.  Rep.  870. 

The  contrary  doctrine  is  not  sustained  by 
Oliver  v.  Washington  Mills,  11  Allen,  268; 
De  Vignier  v.  New  Orleana,  4  Woods,  207, 
10  Fed.  Rep.  11;  Herriman  v.  Stowera,  43 
Me.  497 ;  People  cw  rel.  Mygatt  v.  Chenango 
Oounty  Supers.  UN.  Y.  563;  Phelpa  T. 
Thuralon,  47  Conn.  477. 

These  cases  present  the  same  facts  as  the 
Meyer  Case,  41  La.  Ann.  646,  6  So.  258 ;  that 
is.  that  there  was  no  positive  law  modifying 
the  rule. 

The  situs  of  personal  property  owned  by  a 
nonresident,  but  employed  in  business  in  the 
state  and  under  control  and  management  of 
an  agent,  is  at  the  residence  of  such  agent  for 
the  purposes  of  taxation. 

Coldgart  v.  People  em  rel.  Ooar,  106  III. 


25;  Billinghwrat  ▼.  Bpink  County,  6  8.  D. 
84,  58  N.  W.  276. 

Mr.  E.  Howard  MeGaleb  argned  th« 
cause  and  filed  a  brief  for  appellees : 

The  fact  that  the  evidences  of  debt,  choee* 
in  action,  or  "incorporated  rights"  were,  at 
the  time  the  assessment  was  made,  in  the 
possession  of  an  agent  in  New  Orleans,  does 
not  affect  the  principle  that  they  could  only 
be  taxed  at  the  domicil  of  the  owner,  under 
the  maxim  Mobilia  aeguuntur  peraonam. 

State  Tarn  on  Foreigri-h«ld  Bonda,  15  WalL 
300,  aub  nam.  Cleveland,  P.  d  A.  R.  Co.  t. 
Penruylvania,  21  L.  ed.  179;  Murriny  T. 
Charleston,  96  U.  S.  432,  24  L.  ed.  760; 
Clason  V.  New  Orleana,  46  La.  Ann.  1,  14 
So.  306 ;  Meyer  v.  Pleasant,  41  La.  Ann.  645, 
6  So.  268;  Barber  Aaphait  Paving  Co',  v. 
New  Orleans,  41  La.  Ann.  1015,  6  So.  794; 
Liverpool  d  L.  d  O.  Ins.  Co.  v.  Board  of  As- 
sessors, 44  La.  Ann.  760,  16  L.  R.  A.  56,  11 
So.  91 ;  Ratify  v.  Board  of  Aaaessora,  44  La. 
Ann.  705,  11  So.  93;Porfcer  v.  Strauss,  49  La. 
Ann.  1173,  22  So.  329;  Kirtland  v.  Botoh' 
kiss,  100  U.  S.  496,  26  L.  ed.  561. 

*Mr.  Justice  Brewer  delivered  the  opin-jSHj 
ion  of  the  court: 

A  preliminary  question  made  by  tiie  plain- 
tiff is  that  she  had  applied  to  have  the  as- 
sessment in  the  name  of  the  estate  of  D.  0. 
McCan  stricken  off  on  the  ground  that  the 
administration  of  the  estate  had  been  finally 
closed  and  the  property  put  into  the  posses- 
sion of  the  heirs,  which  application  was  de- 
nied; that,  therefore,  the  assessment  wag  in 
the  wrong  name  and  could  not  be  sustained. 
We  are  of  the  opinion,  however,  tbat  there 
was  no  error  in  the  ruling  of  the  circuit  court 
in  this  respect,  for,  conceding  that  as  a  mat- 
ter of  fact  the  assessment  was  technically  ia 
the  wrong  name,  the  error  is  not  one  that 
will  justify  the  equitable  relief  by  injunc- 
tion. 

The   important  -question   is  whether   the 


credits  It  must  be  shown  that  the;  are  actually 
at  the  place  where  they  are  assessed,  under  the 
actual  control  of  his  agent,  and  It  Is  not 
enough  to  show  that  an  Indebtedness  to  him, 
evidenced  by  a  promissory  note,  was  nego- 
tiated throuKb  an  agent  at  the  place.  People 
use  of  Christian  Couoty  t.  Davis,  112  111.  272. 

Nor  Is  connection  with  loans  In  the  way  of 
clerical  aid  rather  than  as  agent  In  possession 
and  control  for  Investment  and  reinvestment 
«u&lcl<?nt,  but  the  resident  agent  must  have  an 
actual  and  effective  control  over  the  credits  In 
order  to  give  them  a  tax  situs.  Jack  v.  Walker, 
D6  Fed.  Rep.  578. 

A  note  and  account  In  the  hands  of  attorneys 
(or  collection  and  bonds  deposited  (or  safe- 
keeping belonging  to  a  nonresident  are  not  tax- 
able. Herron  v.  Keeran,  59  Ind.  472,  26  Am. 
Bep.  87. 

And  a  statnte  requiring  every  person  to  list 
for  taxation  "all  moneys  Invested,  loaned,  or 
otherwise  controlled  by  him  as  agent  or  at- 
torney, or  on  account  o(  any  other  person," 
does  not  warrant  taxing  mortgages  of  a  non- 
resident held  by  a  resident  agent  For  the  pur- 
pose of  collection  and  transmission  to  his  prin- 
cipal. Myers  v.  Seaberger.  45  Ohio  St.  232.  12 
N.  E.  790;  Williams  v.  Wayne  County  Supers. 
78  N.  T.  861. 
176 


In  Lee  v.  Dawson,  8  Ohio  C.  C.  3(;.'>.  It  was 
held  that  nnder  the  Ohio  statute  the  fact  that 
promissory  notes  are  lointly  owned  by  three 
persons,  one  o(  whom  la  a  nonresident  o(  Ohio, 
does  not  make  the  Interest  of  the  nonresident 
subject  to  taxation  In  that  state,  although  It 
appears  that  under  the  general  directions  of  the 
nonresident  owner  the  resident  joint  owner 
manages  the  fund  evidenced  by  the  notes. 

But  this  construction  of  the  Ohio  statute  was 
disapproved  In  Walker  v.  Jack,  60  V.  8.  App. 
124.  88  Fed.  Bep.  576.  31  C.  C.  A.  462,  In  which 
on  the  authority  of  diota  In  Grant  v.  Jones,  89 
Ohio  St.  606,  and  Myers  v.  Seaberger.  4B  Ohio 
St.  232,  12  N.  IS.  796,  It  was  held  that  the  stat- 
ute warrants  the  taxation  of  moneys  and  cred- 
its owned  by  a  nonresident  which  are  held.  In- 
vested, and  controlled  (or  him  by  an  agent  re- 
siding In  the  state. 

Notes  given  for  the  purchase  price  of  lands  In 
another  state  and  left  there  with  an  agent  for 
collection,  and  which  have  never  been  Id  the 
state  where  the  owner  resides,  cannot  be  taxed 
there.  Wilcox  v.  Gills,  14  Kan.  688,  10  Am. 
Rep.  107.  To  the  same  effect  is  Fisher  v.  Rush 
County  Comrs.  10  Kan.  414. 

So,  notes  and  mortgages  taken  by  a  nonresi- 
dent agent  (or  loans  mode  by  such  ngeut  at  the 
latter'!  residence,  which  arc  held  by  him  there, 
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property  was  subject  to  taxation.  With  re- 
gard to  the  contention  that  certain  bonds 
^vere  included  in  the  assessment  which  were 
not  subject  to  taxation  on  account  of  the  sup- 
posed contract  of  the  state  of  Louisiana,  it 
IS  sufficient  to  say  that  the  assessment  does 
not  purport  to  include  any  bonds.  The  as- 
sessment roll  is  prepared  so  as  to  show  in 
separate  columns  the  different  kinds  of  prop- 
erty included  in  the  assessment.  One  col- 
umn is  entitled  "bonds  of  all  kinds,  specify- 
ing each  kind  and  their  value,"  and  under 
*  this  heading  there  is  no  mention  of  any  prop- 
erty. So,  while  it  would  seem  probable  from 
the  teetimony  as  to  the  amount  of  personal 
lS]property  belonging  to  the  estate  that  'the  as- 
sesMir  may  have  in  fact  included  the  bonds, 
yet  upon  the  face  of  the  record  the  only  as- 
aeBsment  is  of  credits  and  money.  It  may  be 
a  case  of  overvaluation  of  assessable  prop- 
erty, but  under  the  issue  presented  by  the 
pl^iding  that  question  was  not  before  the 
oourt. 

Under  the  circumstances  disclosed  by  tiie 
testimony,  were  the  money  and  credits  sub- 
ject to  taxation  t.  It  appears  that  these 
credits  were  evidenced  by  notes  largely  se- 
cured by  mortgages  on  real  estate  in  New 
Orleans;  that  these  notes  and  mortgages 
were' in  the  city  of  New  Orleans,  in  posses- 
sion of  an  agent  of  the  plaintiff,  who  col- 
lected the  interest  and  principal  as  it  became 
due  and  deposited  the  same  in  a  bank  in  New 
Orleans  to  the  credit  of  the  plaintiff.  The 
question,  therefore,  is  distinctly  presented 
whether,  because  the  owners  were  domiciled 
in  the  state  of  New  York,  the  moneys  so  de- 
posited in  a  bank  within  the  limits  of  the 
state  of  Louisiana,  and  the  notes  secured  by 
mortgages  situated  and  held  as  above  de- 
scribed, were  free  from  taxation  in  the  latter 
■tate.  Of  course,  there  must  be  statutory 
warrant  for  such  taxation,  for  if  the  legis- 
lature omits  any  property  from  the  list  of 
taxables  the  courts  are  not  authorized  to 


correct  the  omission  and  adjudge  tka  omiV 
ted  property  to  be  subject  to  taxation.  We 
need  not  extend  our  inquiries  back  of  *he 
year  1890,  for  in  that  year  the  legislatuia 
passed  an  act  amending  the  revenue  statutes 
of  prior  years,  and  the  questions,  therefore, 
are  whether,  under  that  statute,  as  inter- 
preted by  the  supreme  court,  these  properties 
were  subject  to  taxation,  and,  if  so  subjected, 
whether  any  rights  secured  by  the  Federal 
Constitution  were  thereby  infringed.  That 
act  is  chapter  lOG  of  the  Statutes  of  1890 
(La.  AcU  1890,  121). 

Section  1  enumerates  among  the  property 
subject  to  taxation  "all  rights,  credits, 
bonds,  and  securities  of  all  kinds,  promissory 
notes,  open  accounts,  and  other  obligations; 
all  cash." 

Section  7  (p.  124),  after  declaring  "that 
it  is  made  the  duty  of  the  tax  SLSsessors 
throughout  the  state  to  place  upon  tiie  as- 
sessment list  all  property  subject  to  taxa- 
tion," closes  with  this  provision: 

'"And  this  shall  apply  with  equal  force  to[318] 
any  person  or  persons  representing  in  this 
state  business  interests  that  may  claim  a 
domicil  elsewhere,  the  intent  and  purpose  be- 
ing that  no  nonresident,  either  by  himself  or 
through  any  agent,  shall  transact  business 
here  without  paying  to  the  state  a  corre- 
sponding tax  with  that  exacted  of  its  own 
citizens ;  and  all  bills  receivable,  obligations, 
or  credits  arising  from  the  business  done  in 
this  state  are  hereby  declared  assessable 
within  this  state,  and  at  the  business  domi- 
cil of  said  nonresident,  his  agent,  or  repre- 
sentative." 

This  statute  came  before  the  supreme  oourt 
in  Liverpool  d  L.  <£  O.  Ins.  Co.  v.  Boitrd  of 
Aaaessora,  44  La.  Ann.  760,  16  L.  R.  A.  66, 
11  So.  91,  where  the  question  was  whether  a 
foreign  insurance  company  could  be  taxed 
for  uie  amount  of  the  premiums  due  from 
its  insured  living  in  Louisiana,  and  it  wa« 
held  that  those  premiums  were  simply  cred* 


and  which  bave  never  been  In  the  state  In  which 
tke  principal  resides,  are  not  taxable  there. 
Foppleton  V.  Tamhlll  County,  18  Or.  377,  7  L. 
B.  A.  449,  28  Pac.  268. 

Nor  Is  inch  an  assessment  warranted  by 
HUl'i  (Or.)  Ann.  Code,  I  2781,  providing  that 
peiaooal  property  shall  Include  money,  notea  or 
Bortsacea  "either  within  or  without  this  state ; 
.  .  .  all  debts  dne  or  to  become  due  from 
■olrent  debtors."  The  "debts"  mentioned  In- 
etode  only  domestic  debta  since  the  latter  claase 
does  not  contain  any  words  similar  to  those  of 
the  previous  claase  relating  to  property  and 
biteresta  outside  the  state.  Poppleton  v.  Tarn- 
UII  Connty,  18  Or.  377,  7  L.  R.  A.  440,  28  Pac. 
258. 

So,  seenrltlea  taken  by  a  nonresident  agent 
for  loans  made  by  him  In  foreign  states,  and 
bald  by  sneh  agent,  are  not  taxable  in  the  state 
of  the  owner's  domicil.  People  ea  rel.  Jeffer- 
son V.  Gardner,  SI  Barb.  352 ;  People  ea  rel. 
Jefferson  v.  Smith,  88  N.  Y.  S7e.  This  rule  Is 
changed  by  statute  in  New  Yorii. 

Under  the  statute  it  is  held  that  securities  In 
the  actual  possession  and  control  of  a  nonresi- 
dent trustee,  the  beneficiaries  also  being  non- 
residenta  are  not  "due  and  owing  to  persons 
residing  within  the  state,"  so  as  to  be  subject 
to  taxation  within  the  state,  although  two  of 
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the  three  trustees  are  residents  thereof.  Peo- 
ple em  reU  Darrow  v.  Coleman,  119  N.  T.  137, 
7  L.  R.  A.  407,  23  N.  E.  488,  Reversing  S3  Hun, 
482,  6  N.  Y.  Supp.  285. 

But  under  Vt.  Rev.  Lawa  i  270.  exempting 
personal  property  situated  In  another  state,  a 
debt  evidenced  by  a  promissory  note  owned  by 
an  Inhabitant  of  Vermont  Is  taxable  there,  al- 
though secured  by  a  mortgage  on  lands  in  an- 
other state,  and  the  note  and  mortgage  are  in 
the  possession  of  an  agent  living  where  the  land 
is  situated.     Dullock  v.  Guilford,  59  Vt.  516. 

So,  notes  secured  by  mortgages  on  land  In  a 
foreign  state,  In  the  hands  of  an  agent,  there 
to  be  collected  and  reloaned,  are  property  of  the 
owner  within  the  state  of  his  residence  for  the 
pnrpose  of  taxation,  under  a  statute  subjecting 
"all  debts  due  from  solvent  debtors,"  unless 
such  notes  are  expressly  exempted.  State  em 
rel.  Dwinnell  v.  Gaylord,  73  Wia  316,  41  N.  W. 
521. 

The  court  said :  "When,  as  here,  there  Is  an 
absence  of  any  statute  prescribing  a  different 
rule,  and  an  absence  of  any  evidence  of  any  In- 
justice by  reason  of  double  taxation,  we  must 
bold,  under  our  statutes  cited,  that  for  the  pur- 
poses of  taxation  a  debt  has  its  situs  at  th« 
residence  of  the  creditor,  and  may  be  taxed 
there." 
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its  and  therefore  not  taxable,  the  ooart  say- 
ing  (page  766): 

"We  are  dealing  excluaively  with  the 
question  of  credits  as  assessed,  and  we  hold, 
as  decided  in  Ueyer  v.  Pleasant,  41  La. 
Ann.  645,  6  Bo.  258,  Barber  Aaphdlt  Povmg 
Co.  V.  New  Orleans,  41  La.  Ann.  1016,  6  So. 
794,  'that  debts  have  their  situs  at  the  dom- 
icil  of  the  creditor,'  because  debts  are  prop- 
erty and  have  a  value  which  is  inseparable 
from  the  creditor,  and  because  the  state  has 
no  greater  power  or  jurisdiction  to  tax  debts 
due  to  nonresident  creditors  than  it  has  to 
tax  any  other  personal  property  of  such  non- 
residents which  is  not  situated  in  the  state." 

Tlie  same  proposition  was  affirmed  in  the 
succeeding  case,  «R<Miey  v.  Board  of  ±»»e»a- 
ors,  44  La.  Ann.  766,  11  So.  93.  the  court, 
however,  calling  attention  to  tiilB  distine- 
tion  (page  770) : 

"There  is  no  doubt  of  the  legislative  power 
to  modify  the  rule  of  comity,  JfoMMo  per- 
sonam sequuntur,  in  many  respects.  Mov- 
ables having  an  actual  situs  in  uie  state  may 
be  taxed  there,  though  the  owner  be  domi- 
ciled elsewhere.  Even  debts  may  assume 
such  concrete  form  in  the  evidences  thereof 
that  they  may  be  similarly  subjected  when 
such  evidences  are  situated  in  tiie  state,  as 
in  the  case  of  bank  notes,  public  securities, 
and,  possibly,  of  negotiable  promissory 
notes,  bills  of  exchange,  or  bonds. 

"But  as  to  mere  ordinary  debts,  reduced 
^814]to  no  such  concrete  'forms,  they  are  not  ca- 
pable of  acquiring  any  situs  distinct  from 
the  domicil  of  the  creditor,  and  no  legislative 
power  exists  to  change  that  situs  so  far  as 
nonresident  creditors  are  concerned.  A* 
said  by  the  Supreme  Court  of  the  United 
States:  'To  call  debts  property  of  the  debt- 
ors is  simply  to  misuse  terms.  All  the  prop- 
erty there  can  be  in  the  nature  of  things,  in 
debts,  belongs  to  the  creditors  to  whom 
they  are  payable,  and  follows  their  domicil 
wherever  that  may  be.  Their  debts  can 
have  no  locality  separate  from  the  parties 
to  whom  they  are  due.'  State  Tarn  on  For- 
eign-held Bonds,  16  Wall.  300,  tub  nom. 
Cleveland,  P.  d  A.  R.  Co.  v.  Pennsylvania, 
21  L.  ed.  179." 

In  Clason  v.  Ifew  Orleans,  46  La.  Ann.  1, 
14  So.  306,  the  court  affirmed  the  same  prop- 
osition in  respect  to  a  deposit  in  a  bank  to 
the  credit  of  the  nonresident,  saying:  "We 
cannot  distinguish  between  the  debt  due  to 
the  plaintiffs  by  a  bank  as  arising  from  a 
deposit  to  the  credit  of  the  firm  in  money, 
and  that  due  to  it  from  any  other  cause." 

This  decision  was,  however,  qualified  in 
BUtefielda  Batiana  Co.  v.  New  Orleans  Bd.  of 
Assessors,  49  La.  Ann.  43,  21  So.  627,  the 
eourt  there  saying  that  the  decision  rested 
upon  the  special  facts  of  that  case;  that 
there  was  really  no  general  deposit,  but  that 
the  local  bank  was  simply  a  medium  through 
which  the  funds  of  the  nonresident  kept  at 
the  place  of  his  residence  were  drawn  against 
for  the  purpose  of  making  payments  in  Lou- 
isiana, and  in  this  latter  case  it  was  held 
that,  where  a  nonresident  had  an  agent  in 
New  Orleans  who  disposed  of  the  property 
of  his  principal  as  it  was  forwarded  in  the 
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course  of  business,  and  deiposited  the  prooeeda 
thereof  in  bank  to  the  ereiit  of  liis  princi]Ml, 
the  sum  thus  deposited  was  subject  to  taxa- 
tion. This  is  the  language  of  ue  eourt  aft- 
er its  reference  to  the  Otaaon  Case,  46  La. 
Ann.  page  48,  14  So.  S0«: 

"The  case  is  different  here.  The  foreiga 
corporation  had  an  agent  here,  where  it  r^ 
eeived  and  where  it  sold  fruit  and  received 
the  price  for  the  same.  Part  of  the  proceeds 
were  withheld  in  the  hands  of  the  agents  for 
purposes  incidental  to  the  prosecution  ol 
its  business,  and  part  deposited  to  the  credit 
of  the  company,  subject  to  the  check  of  its 
local  agent;  also  for  the  prosecution  of  its 
business  here,  and  for  such  other  purposes 
as  the  company  might  direct  it  to  be  applied 
to.  The  company  'transacted  business  in[SlS] 
New  Orleans  precisely  as  did  resident  busi- 
ness men  and  firms.  It  received  all  the  ad- 
vantages to  be  derived  from  the  state  and 
city  governments  which  residents  received, 
and  we  see  no  reason  why  it  should  not  be 
taxed,  as  claimed  in  this  proceeding,  unless 
there  be  insuperable  1^^  objections  in  the 
way.  We  find  a  statute  of  the  state,  which 
by  its  terms  brings  them  under  the  operation 
of  state  and  city  taxation,  and  we  are  bound 
to  give  effect  to  its  provisions  unless  they  be 
in  derogation  of  the  Constitution.  The  un- 
constitutionalily  of  the  act  is  not  pleaded, 
and  we,  of  ourselves,  see  no  unconstitutional 
features  in  it  The  rule  MoUlia  seqtiuntur 
personam  is  a  fiction  of  the  law,  not  resting 
of  itself  upon  any  constitutional  foundation, 
and  which  gives  way  before  express  laws,  de- 
stroying it  m  any  given  case  where  constitu- 
tional requirements  themselves  do  not  stand 
in  the  way." 

This  was  reaffirmed  in  Parker  v.  Strauss, 
40  La.  Ann.  1173,  22  Sa  329,  in  which  the 
court  says  (page  1176) : 

"The  revenue  act,  in  entire  accordance 
with  the  conceded  extent  of  the  taxing  power, 
taxes  the  movable  property  of  the  foreigner. 
We  cannot  hold  that  cash  thus  liable  to  tax- 
ation is  exempted  because  for  convenience  it 
is  deposited  in  bank  and  checked  on  l^  the 
owner.  It  would  be  a  strain  to  apply  to  the 
deposited  cash  the  exemption  from  taxatiea 
accorded  to  debts  in  their  ordinary  signti- 
cance,  due  to  the  foreign  creditor." 

The  last  case  to  which  our  attention  has 
been  called  is  that  of  Liverpool  A  L.d  O.  Ins. 
Co.  V.  Board  of  Assessors,  61  La.  Ann.  1028,  , 

25  So.  970.  In  that  case  the  court  reaffirmed 
its  prior  rulings  that  "a  debt  due  to  a  non- 
resident (still  in  nonconcrete  form)  has  its 
gitu«  at  the  domicil  of  the  creditor,  and  not 
at  the  domicil  of  the  debtor,"  and  therefor* 
is  not  subject  to  taxation  by  the  state  which 
is  the  latter'g  domicil.  At  the  same  time  it 
ob!>eTved.  in  its  discussion  of  the  question, 
that  the  law  requiring  debts  to  be  aeseesed 
for  taxation  "was  intended  for  all  such  debts 
as  are  evidenced  by  note  or  by  mortgage,  or 
that  are  in  such  other  concrete  form  as  to 
render  it  possible  to  subject  them  to  taxation 
under  the  present  laws.  No  attempt  has 
been  made  since  the  cited  decisions  'were{8lS] 
rendered  to  localize  'debts'  or  'open  accounts' 
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auA  as  those  upon  which  the  taxes  are  now 
claimed." 

From  this  review  of  the  decisions  of  the 
supreme  court  of  the  state  it  is  obvious  that 
moneys,  such  as  these  referred  to,  collected 
as  interest  and  principal  of  notes,  mortgages, 
and  otlier  securities  kept  within  the  state 
and  deposited  in  one  of  the  banks  of  the 
state  for  use  or  reinvestment,  are  taxable  un- 
der the  act  of  1890.  They  are  property  aris- 
ing from  business  done  in  the  state;  they 
were  tajigibie  property  when  received  by 
th«  agent  of  the  plaintiffs,  and,  as  such,  sub- 
ject to  taxation,  and  their  taxability  was 
not,  as  the  court  holds,  lost  by  their  mere  de- 
posit in  a  bank.  It  is  true  that  when  de- 
posited the  moneys  became  the  property  of 
the  bank,  and  for  most  purposes  the  relation 
of  debtor  and  creditor  aroee  between  the 
bank  and  the  depositor,  yet  as  evidently  the 
nKmeys  were  to  be  kept  in  the  state  for  rein- 
vestment or  other  use  they  remained  still 
subject  to  taxation,  according  to  the  deci- 
sion in  49  La.  Ann.  43.  With  regard  to  the 
notes  and  mortgages,  H  may  be  conceded  that 
tliere  is  no  express  decision  of  tiie  supreme 
court  to  the  effect  that  they  were  taxable 
under  the  law  of  1890,  yet  the  reasoning  of 
that  court  in  several  cases  and  its  declara- 
tions, although  perhaps  only  dicta,  show 
that  clearly  in  its  judgment  they  had  a  local 
situs  'nithin  the  c^te,  and  were  by  the  stat- 
ute of  1890  subject  to  ta.xation. 

When  the  question  is  whether  property  is 
exempt  from  taxation,  and  that  exemption 
depends  alone  on  a  true  construction  of  a 
statute  of  the  state,  the  Federal  courts 
should  be  slow  to  declare  an  exemption  in 
advance  of  any  decision  by  tlie  court*  of  the 
state.  The  rule  in  such  a  case  is  that  the 
Federal  courts  follow  the  construction  placed 
upon  the  statute  by  the  state  courts,  and  in 
advance  of  such  construction  they  should 
not  declare  property  beyond  the  scope  of  the 
statute  and  exempt  from  taxation  unless  it 
is  clear  that  such  is  the  fact  In  other 
words,  they  should  not  release  any  property 
within  the  state  from  its  liability  to  state 
taxation  unless  it  is  obvious  that  the  stat- 
utes of  the  state  warrant  such  exemption,  or 
unless  the  mandates  of  the  Federal  Constitu- 
tion compel  it. 
IIT]  *If  we  look  to  the  decisions  of  other  states 
we  find  the  frequent  ruling  that  when  an  in- 
debtedness has  taken  a  concrete  form  and  be- 
come evidenced  by  note,'  bill,  mortgage,  or 
other  written  instrument,  and  tlhat  written 
instrument  evidencing  the  indebtedness  is 
left  within  the  state  in  the  hands  of  an  agent 
of  the  nonresident  owner,  to  be  by  him  used 
for  the  purpoees  of  orilection  and  deposit  or 
reinvestment  within  the  state,  its  taxable 
situs  is  in  the  state.  See  Catlin  v.  Hull,  21 
Vt.  152,  in  which  the  rule  was  thus  an- 
nounced (pages  159,  161) : 

"It  is  undoubtedly  true  that,  by  the  gen- 
erally acknowledged  principles  of  public  law, 
persomil  chattels  follow  the  person  of  the 
owner,  and  that,  upon  bis  death,  vhey  are  to 
be  distributed  according  to  the  law  of  his 
domicil;  and,  in  general,  any  conveyance  of 
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chattels,  good  by  the  law  of  his  own  domtcti, 
will  be  good  elsewhere.  But  this  rule  it 
merely  a  legal  fiction,  adopted  from  consid- 
erations of  general  convenience  and  policy, 
for  the  benefit  of  commerce  and  to  enable 
persons  to  dispose  of  their  property,  at  their 
decease,  agre^ly  to  their  wishes,  without 
their  being  embarrassed  by  their  want  of 
knowledge  in  relation  to  the  laws  of  the  coun- 
try where  the  same  is  situated.  But  even 
this  doctrine  is  to  be  received  and  understood 
with  this  limitajtion,  that  there  is  no  positive 
law  of  the  country  where  the  property  is  in 
fact,  which  contravenes  the  law  of  his  dom- 
icil; for  if  there  is,  the  law  of  the  owner's 
domtcti  must  yield  to  the  law  of  the  state 
where  the  property  is  in  fact  situate." 


"We  are  not  only  satisfied  that  this  method 
of  taxation  is  well  founded  in  principle  and 
upon  authority,  but  we  think  it  entirely  just 
and  equitable,  that,  if  persons  residing 
abroad  bring  their  property  and  invest  it  in 
this  state,  for  the  purpose  of  deriving  profit 
from  its  use  and  employment  here,  and  thus 
avail  themselves  of  the  benefits  and  advan- 
tages of  our  laws  for  the  protection  of  their 
property,  their  property  should  yield  its  due 
piopcrtion  towards  the  support  of  the  gov- 
ernment which  thus  protects  it." 

In  Ooldgart  v.  People  ex  rel.  Ooar,  100 
111.  25,  28.  the  court  said: 

•"If  the  owner  is  absent,  but  the  creditsCSlSJ 
are  in  fact  here,  in  the  hands  of  an  a^ent.  for 
renewal  of  collection,  with  the  view  of  reloan- 
ing  the  money  by  the  agent  as  a  permanent 
business,  they  have  a  situs  here  for  the  pur- 
pose of  taxation,  and  there  is  jurisdiction 
over  the  thing." 

In  Wilcox  V.  Elli»,  14  Kan.  688,  19  Am. 
Rep.  107,  the  power  of  the  state  to  tax  a 
citizen  and  resident  of  Kansas,  on  money  due 
him  in  Illinois,  evidenced  by  a  note,  wliich 
was  left  in  Illinois  for  collection,  was  denied, 
the  oourt  saying  (603),  after  referring  to 
the  maxim  Mobilia  seguuntur  personam: 

"This  maxim  is  at  most  only  a  legal  fic- 
tion; and  Blackstone,  speaking  of  legal  fic- 
tions, says,  'This  maxim  is  invariably  ob- 
served, that  no  fiction  shall  extend  to"\vork 
an  injury,  its  proper  operation  being  to. pre- 
vent a  mischief  or  remedy  an  inconvenience 
that  might  result  from  uie  general  rule  of 
law.'  3  Bl.  Com.  43.  Now  as  the  state  of 
Illinois,  and  not  Kansas,  must  furnisli  the 
plaintiff  with  all  the  remedies  that  he  may 
have  for  the  enforcement  of  all  his  rights 
connected  with  said  notes,  debts,  etc..  it 
would  seem  more  just,  if  said  debt  is  to  be 
taxed  at  all,  that  the  state  of  Illinois,  and 
not  Kansas,  should  tax  it,  and  that  we  should 
not  resort  to  legal  fictions  to  give  the  state 
of  Kansas  the  right  to  tax  it." 

The  same  doctrine  was  affirmed  in  Fisher 
v.  Rush  County  Comrs.  10  Kan.  414,  and 
again  in  Blain  v.  Irhy,  25  Kan.  499,  501,  in 
which  the  court  said,  referring  to  promissory 
notes:  "They  have  such  an  independent 
situs  that  they  may  be  taxed  where  tiiey  are 
situated." 

The  decisions  of  the  highest  courts  of  New 
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York,  in  which  state  these  plaintiffs  reside, 
are  to  the  same  effect.  In  People  ex  rei. 
Westbrook  v.  OgdenaUtrgh,  48  N.  T.  390, 397, 
the  court  said: 

"That  the  furniture  in  the  mansion  and 
the  money  in  the  bank  were,  under  these 
provisions,  properly  assessable  to  the  relat- 
ors is  not  seriously  disputed.  And  I  am  un- 
able to  see  why  the  money  due  upon  the  land 
contracts  must  not  be  assessed  in  the  same 
way.  The  dd>t8  due  upon  these  contracts 
are  personal  estate,  the  same  as  if  they  were 
due  upon  notes  or  bonds ;  and  such  personal 
estate  may  be  said  to  exist  where  the  obliga- 
tions for  payment  are  held.  Notes,  bonds, 
[819]and  other  contracts  for  the  'payment  of 
money  have  always  been  r^arded  and  breat- 
ed  in  the  law  as  personal  property.  They 
represent  the  debts  secured  by  them.  They 
are  the  subject  of  larceny,  and  a  transfer  of 
them  transfers  the  debt.  If  this  kind  of 
property  does  not  exist  where  the  obligation 
is  held,  where  does  it  exist?  It  certainly 
does  not  exist  where  the  debtor  may  be,  and 
follow  his  person.  And  while,  for  some  pur- 
poses in  the  law,  by  legal  fiction,  it  follows 
the  person  of  the  creditor  and  exists  where 
he  may  be,  yet  it  has  been  settled  that  for 
the  purpose  of  taxation  this  legal  fiction 
does  not,  to  the  full  extent,  apply,  and  that 
such  property  belonging  to  a  nonresident 
creditor  may  be  taxed  in  the  place  where  the 
obligations  are  held  by  his  agent.  People 
ex  rel.  Hoyt  v.  Commissioners  of  Taxes,  23 
N.  Y.  238 :  People  ex  rel.  Jefferson  v.  Oard- 
ner,  51  Barb.  352;  Oatlin  v.  HtM,  21  Vt. 
152." 

This  proposition  was  reaffirmed  in  People 
ex  rel.  Jefferson  t.  Smith,  88  N.  Y.  676,  in 
which  the  court  of  appeals  of  that  state  held 
that  a  resident  of  New  York  waa  not  liable 
to  taxation  on  moneys  loaned  in  the  states 
of  Wisoonein  and  Minnesota  on  notes  and 
mortgages,  which  notes  and  mortgages  were 
held  in  those  states  for  collection  of  princi- 
pal and  interest  and  reinvestment  of  the 
iunds,  it  appearing  that  property  so  dtaated 
within  the  limits  of  those  states  was  there 
aubject  to  taxation.  See  also  State  v.  St. 
Louis  County  Ct.  47  Mo.  594,  600;  People 
■w.  Borne  Ins.  Co.  29  Oal.  533;  Billinghurst 
T.  Spink  County,  6  S.  D.  84,  98,  58  N.  W. 
272;  Re  Jefferson,  36  Minn.  216,  28  N.  W. 
266;  Poppleton  v.  Yamhitl  County,  18  Or. 
377,  7  L.  R.  A.  449,  23  Pac.  253;  Redmond 
V.  Rutherford  Comrs.  87  N.  C.  122;  Finch 
V.  York  County,  19  Neb.  50,  66  Am.  Rq>. 
741. 

With  referenoe  to  the  decisions  of  this 
court  it  may  lie  said  that  there  has  never 
been  any  denial  of  the  power  of  a  state  to 
tax  securities  situated  as  these  are,  while 
there  have  been  frequent  recognitions  of  its 
power  to  separate  for  purposes  of  taxation 
the  situs  of  personal  property  from  the  domi- 
cil  of  the  owner.  In  State  Tax  on  Foreign- 
held  Bonds,  16  Wall.  300,  «u6  nom.  Cleve- 
land, P.  i  A..  R.  Co.  V.  Pennsylvania,  21  L. 
ed.  179,  it  was  held  that  while  the  taxing 
power  of  the  state  may  extend  to  property 
within  its  territorial  limits,  it  cannot  to  that 
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which  is  oatside  those  limits,  and  thvrfon 
that  bonds  issued  by  a  railroad  oampmaj,  al- 
though secured  by  a  mortgage  on  properly 
'within  the  state,  were  not  subject  to  taxa{8t0] 
tion  while  in  the  possession  of  th^  owatn 
who  were  nonresidents,  the  ooort  aajiag: 
"We  are  clear  that  the  tax  eannot  be  loa- 
tained;  that  the  bonds,  being  held  hy  mm- 
residents  of  the  state,  are  ouy  propoij  ia 
their  hands,  and  that  they  are  uias  bcjond 
the  jurisdiction  of  the  taxing  power  of  the 
state."  But  in  the  same  ease,  on  page  32S, 
L.  ed.  188,  the  court  dedared:  'Ut  ia  m- 
doubtedly  true  that  the  actual  sitos  of  per- 
sonal property  which  has  a  visible  and  tao- 
gible  existence,  and  not  the  d<»niefl  of  its 
owner,  will,  in  many  cases,  determine  the 
state  in  which  it  may  be  taxed.  The  sane 
thing  Is  true  of  public  securities  eonaistilig 
of  state  bonds  and  bonds  of  monicipaJ  bodies, 
and  circulating  notes  of  banking  instito- 
tions;  the  former,  by  general  usage,  have  ac- 
quired the  character  of,  and  are  treated  as, 
property  in  the  place  where  they  are  foud, 
though  removed  from  the  domicil  of  the 
owner;  the  latter  are  treated  and  pass  as 
money  wherever  they  are.  But  other  per- 
sonal property,  OMisisting  of  bonds,  asort- 
gages,  and  debts  generally,  has  no  sitae  i»- 
dependent  of  the  domicil  of  the  owner,  aad 
certainly  can  have  none  where  the  instru- 
ments, as  in  the  present  case,  constHutiag 
the  evidences  of  debt,  are  not  separated  froa 
the  possession  of  the  owners." 

This  last  sentence,  properly  construed,  is 
not  to  be  taken  as  a  denial  of  the  power  of 
the  legislature  to  establish  an  independent 
situs  for  bonds  and  mortgages  when  thoes 
properties  are  not  in  the  possession  of  the 
owner,  but  simply  that  the  fiction  of  law,  w 
often  referred  to,  declares  their  utus  to  be 
that  of  the  domicil  of  the  owner,  a  deelan- 
tion  which  the  legislature  has  no  power  to 
disturb  when  in  fact  they  are  in  hu  poaaas- 
sion.  It  was  held  in  that  case  that  a  stat- 
ute requiring  the  railroad  company,  the  ob- 
ligor in  such  bonds,  to  pay  the  state  tax,  aad 
authorizing  it  to  deduct  the  amount  of  niA 
taxation  from  the  interest  due  by  the  tersM 
of  the  bond,  was  as  to  nonresidents  a  law  im- 
pairing the  obligation  of  contracts.  The 
same  proposition  was  affirmed  in  Murrmy  v. 
Charleston,  96  U.  8.  432,  24  L.  ed.  760.  whM 
the  city  of  Charleston  attempted  to  tax  Hi 
obligations  hdd  by  nonresidents  of  the  etata 
In  rappan  v. if ercAant«'  Nat.Bank,l9  WslL 
490,  22  L.  ed.  189,  the  ruling  was  that  al- 
though shares  of  stodc  in  national  bai^ 
were  in  a  certain  'sense  intangible  and  iB-[Stl. 
corporeal  personal  property,  the  law  might 
separate  them  from  the  persons  of  their  own- 
ers for  purposes  of  taxation,  and  give  thca 
a  situs  of  their  own.  See  also  />iiUaiaii'« 
Palace  Car  Company  v.  Pennsylvania,  141  U. 
S.  18,  22,  36  L.  ed.  613,  617,  11  Sup.  Ct  Bep. 
876,  where  the  question  of  the  aeparatio*  of 
personal  property  from  the  peraon  of  the 
owner  for  purposes  of  taxation  was  dis- 
cussed at  length.  As  also  the  ease  of  8a»- 
ings  d  Loan  Soc.  v.  Multnomah  Oatmty,  181 
U.  S.  421.  427,  42  L.  ed.  803,  805. 18  Sap.  Ot 
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Rep.  892,  in  which  a  statute  of  Oregon  tax- 
ing the  interest  of  a  mortgagee  in  real  estate 
was  adjudged  valid,  although  the  <}vraer  of 
the  mortgage  was  a  nonresident.  'Nor  is 
there  anything  in  the  case  of  Kirtland  v. 
Hotchkiss,  100  U.  S.  491,  25  L.  ed.  558,  con- 
flicting with  these  decisions.  It  was  there 
held  that  a  state  might  tax  one  of  its  citizens 
on  bonds  belonging  to  him,  although  such 
bonds  were  secured  by  mortgage  on  real  es- 
tate situated  in  another  state.  It  was  as- 
sumed that  the  situs  of  such  intangible  prop- 
erty as  a  debt  evidenced  by  bond  was  at  the 
domicil  of  the  owner.  There  was  no  legisla- 
tion attempting  to  set  aside  that  ordinary 
rule  in  respect  to  the  matter  of  situs.  On 
the  contrary,  the  legislature  of  the  state  of 
Connecticut,  from  which  the  case  came, 
plainly  reaffirmed  the  rule,  and  the  court  in 
its  opinion  summed  up  the  case  in  these 
words  (p.  489,  L.  ed.  562)  :  "Whether  the 
state  of  Connecticut  shall  measure  the  con- 
tribution which  persons  resident  within  its 
jurisdiction  shall  make  by  way  of  taxes,  in 
return  for  the  protection  it  affords  them,  by 
the  value  of  the  credits,  choses  in  action, 
bonds,  or  stodcs  which  they  may  own  (other 
than  such  as  are  exempted  or  protected  from 
taxation  under  the  Constitution  and  laws  of 
the  United  States),  is  a  matter  which  con- 
cerns only  the  people  of  that  state,  with 
which  the  Federal  government  cannot  right- 
fully interfere." 

This  matter  of  situs  may  be  regarded  in 
another  aspect.  In  the  absence  of  statute,  bills 
and  notes  are  treated  as  choses  in  action  and 
are  not  subject  to  levy  and  sale  on  execu- 
tion, but  by  the  statutes  of  many  states  they 
are  made  ao  subject  to  seizure  and  sale,  as 
any  tangible  personal  property.  1  Free- 
man, Executions,  S  112;  4  Am.  A,  Eng.  Enc. 
Law,  2d  ed.  282;  11  Am.  &  Eng.  Enc.  Law, 
2d  ed.  623.  Among  the  states  referred  to  in 
these  authorities  as  having  statutes  warrant- 
[8XS]i>>Ci  *BUch  levy  and  sale  are  California,  Indi- 
ana, Kentucky,  New  York,  Tennessee,  Iowa, 
and  Louisiana.  Broum  r.  Anderson,  4 
Mart.  N.  S.  416,  affirmed  the  rightfulness  of 
such  a  levy  and  sale.  In  Fluker  v.  Bullard, 
2  La.  Ann.  338,  it  was  held  that  if  a  note 
was  not  taken  into  the  actual  possession  of 
the  sheriff  a  sale  by  him  on  an  execution 
conveyed  no  title  to  the  purchaser,  the  court 
•aying: 

"In  the  case  of  Simpson  v.  Allain  it  was 
held  that,  in  order  to  make  a  valid  seizure 
of  tangible  property,  it  is  necessary  that 
the  sheriff  should  take  the  property  levied 
upon  into  actual  possession.  7  Rob.  (La.) 
504.  In  the  case  of  Ooubeau  v.  New  Or- 
leans d  N.  R.  Co.  the  same  doctrine  is  still 
more  distinctly  announced.  The  court  there 
says:  'From  all  the  different  provisions  of 
our  laws  above  referred  to  can  it  be  contro- 
verted that,  in  order  to  have  them  carried 
into  ^eet,  the  sheriff  must  necessarily  take 
the  property  seized  into  his  possession  T 
This  is  tiie  essence  of  the  seizure.  It  cannot 
eacist  without  such  possession.'  6  Rob.  (La.) 
M8.  It  is  clear,  under  these  authorities, 
llwt  the  rriieriff  effected  no  seizure  of  the  note 
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in  controversy,  and  consequently  his  subse- 
quent adjudication  of  it  conferred  no  title  on 
Bailey." 

The  same  doctrine  was  reaffirmed  in  Stock- 
ton V.  Stanbrougk,  3  La.  Ann.  390.  Now 
if  property  can  have  such  a  situs  within  the 
state  as  to  be  subject  to  seizure  and  sale  on 
execution,  it  would  seem  to  follow  that  the 
state  has  power  to  establish  a  like  situs 
within  the  state  for  purposes  of  taxation. 

It  has  also  been  held  that  a  note  may  be 
made  the  subject  of  seizure  and  delivery  in 
a  replevin  suit.  Oraff  v.  Shannon,  7  Iowa, 
508 ;  Smith  v.  Eals,  81  Iowa,  235,  46  N.  W. 
1110;  Pritchard  v.  Norwood,  155  Mass.  530, 
30  N.  E.  80. 

It  is  well  settled  that  bank  bills  and 
municipal  bonds  axe  in  such  a  concrete  tangi- 
ble form  that  they  are  subject  to  taxation 
where  found,  irrespective  of  the  domicil  ol 
the  owner;  are  subject  to  levy  and  sale  on 
execution,  and  to  seizure  and  delivery  under 
replevin;  and  yet  they  are  but  promises  to 
pay — evidences  of  existing  indebtedness. 
Notes  and  mortgages  are  of  the  sa'me  nature; 
and  while  they  may  not  have  become  so  gen- 
erally recognized  ae  tangible  personal  prop- 
erty, yet  they  "have  such  a  concrete  form  that[323} 
we  sec  no  reason  why  a  state  may  not  declare 
that  if  found  within  its  limits  they  shall  be 
subject  to  taxation. 

It  follows  from  these  considerations  that  , 
the  decree  of  the  Circuit  Court  must  be  re- 
versed, and  the  ease  remanded  for  further 
proceedings. 


Mr.    Justice   Harla 
WUte  dissented. 


and   Mr.    Justice 


NEW  ENGLAND  RAILROAD   COMPANY, 
Plff.  in  Err., 

V. 

ROBERT  T.  CONROY,  Admr. 

(See  8.  C.  Reporter's  ed.  323-347.) 

Liability  for  negligence  of  fellow  servant — 
conductor  as  fellow  servant  of  IrafcmiMM, 

The  conductor  of  a  freight  train  Is  not  a  vice 
principal,  unless  special  and  onosnal  powers 
have  been  conferred  upon  bim,  but  Is  a  fel- 
low servant  of  the  engineer  and  brakemen, 
within  the  meaning  of  the  rule  which  exempt* 
the  railroad  company,  tbeir  common  employ- 
er, from  liability  to  one  of  them  for  Injuries 
caused  by  the  negligence  of  another. 

[No.  42.] 

Argued  April  9,  4, 1899.    Decided  December 
4, 1899. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
First  Circuit  for  answer  to  questions  as  to 
whether  a  ooiiductor  was  ( 1 )  a  fellow  serv- 
ant of  a  brakeman,  or  (2)  whether  he  was  a 
vice  principal,  for  whose  negligence  his  em- 
ployer  is   responsible.    First  question   an- 


NOTB. — Ai  to  when  a  conductor  in  deemed  tc 
be  a  coservant  of  other  raiUoay  employee!, — 
see  Jackson  v.  Norfolk  ft  W.  R.  Co.  (W.  Va.)  46 
L.  R.  A.  337,  and  note. 
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•w«red  in  the  affirmative.    The  second  in  tb« 
negaUve. 

Statement  hy  Mr.  Justice  Sblras: 
[8S4]  'This  was  an  action  against  a  railroad  cor- 
poration by  a  brakeman  in  its  employ  to  re- 
cover damages  for  a  personal  injury  cawed 
by  the  negligence  of  Uie  oonductoir  of  on«  of 
its  trains. 

The  facts  in  this  case,  as  stated  in  the  cer- 
tificate of  the  circuit  court  of  appeals,  were 
as  follows: 

"On  the  l&th  day  of  December,  1894,  k 
freight  train  of  the  defendant  company, 
drawn  by  a  steam  locomotive,  and  carrying 
an  engineer,  a  fireman,  three  bralcemcn,  and 
a  conductor,  set  out  from  Worcester,  in  the 
oommonwealth  of  Massachusetts,  for  the  city 
of  Providence,  in  the  state  of  Rhode  Island. 
The  train,  which  consisted  of  the  locomotive 
and  tender,  thirteen  or  fourteen  freight 
cars,  and  a  caboose  car,  was  heavily 
loaded  with'freight.  The  train  left  Worces- 
ter at  about  7.15  p.  u.  and  proceeded 
on  its  way  without  accident,  until  when, 
at  a  point  on  the  railroad  in  the  state 
of  Rhode  Island,  away  from  telegraphic 
oonmiunication  and  not  a/t  a  station,  and  dis- 
tant from  Providence  about  10  miles,  the  en- 
gineer discovered  by  the  motion  and  behavior 
of  the  locomotive  that  the  train  had  uroken 
apart.  He  immediately  gave  signals  wiuii 
the  whistle  to  indicate  to  the  trainmen  upon 
tiie  rear  [>ortion  of  the  train  that  it  was 
broken  off,  and  continued  to  repeat  those 
signals,  which  consisted  of  three  rapid  blasts 
of  the  whistle  with  very  brief  intervals  be- 
tween the  differenit  threes,  while  the  locomo- 
tive and  the  one  car  which  remained  con- 
nected ran  %  of  a  mile.  The  locomotive 
with  the  connected  car  ran  about  2%  miles 
when  the  engineer,  not  being  able  to  see  any- 
thing of  the  separated  part  of  the  train,  and 
supposing  that  his  signals  had  t)een  heard 
and  its  advance  stopped,  glowed  up  the  en- 
gine preparatory  to  sending  the  fireman  bacic 
;S26.r*'*'>  t^*  lante'rn  and  to  take  steps  for  re- 
storing the  connection  of  the  parts  of  the 
train.  Before  speed  had  been  so  reduced 
that  the  fireman  could  alight  from  the  train, 
the  rear  portion  was  discovered  close  at 
hand  and  approaching  at  great  speed.  The 
fireman  gave  notice  of  this  fact  and  a  signal 
for  the  locomotive  to  go  ahead,  but  before 
it  could  gain  speed  to  get  away  a  collision 
between  the  two  parte  of  the  train  took  place, 
and  one  Gr^ory,  a  brakeman,  who  was  on  the 
top  of  the  car  still  attached  to  the  engine, 
was  thrown  from  the  car  by  the  shock  and 
instantly  killed. 

''The  three  brakemen  on  the  train  were  a 
head,  a  middle,  and  a  rear  .brakeman. 
Oregory  was  the  head  brakeman,  and  at  once, 
on  discovery  of  the  separation  of  the  train, 
went  to  the  top  of  the  only  car  left  with  the 
engine.  The  conductor  and  the  middle  and 
rear  bra]cemen  had  been  riding  in  the  caboose 
car  at  the  rear  end  of  the  train,  anu  did  not 
hear  the  warning  signals  wbich  the  engineer 
gave  with  the  whistle,  nor  know  that  the 
train  had  broken  until  the  collision,  but  re- 
mained all  the  time  in  the  caboose.  The 
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night  was  cold  and  eIe«T.    Th«  aoeident  wm 
near  midnight. 

"Tha  negligence  complained  of  consisted 
in  the  alleged  failure  of  the  conductor  in  con- 
trol of  the  men  and  in  charge  of  the  train,  in 
view  of  the  character  of  the  night,  the  char- 
acter of  the  road  in  respect  to  grades  and 
curves,  the  speed  at  which  the  train  was  run, 
and  the  liability  of  the  train  to  part  asunder 
at  that  place,  to  properly  watoh  and  super- 
vise ite  movements,  and  the  fact  that  he,  in 
the  full  knowledge  that  the  rear  and  middle 
brakemen  were  m  the  caboose,  away  from 
their  brakes,  permitted  them  to  remain 
there,  and  failed  to  order  them  to  the 
brakes." 

The  jury  were  instructed:  "The  oondne- 
tor  of  the  train,  under  the  rules  laid  down  by 
the  rules  of  the  Supreme  Court  of  the  United 
States,  is  in  a  peculiar  and  special  condition. 
The  conductor  of  the  train,  as  I  understand 
the  theory  of  the  rule  of  the  Supreme  Court 
of  the  United  States,  is,  in  a  certain  sense, 
between  stations,  at  least,  is  in  a  certain 
sense  like  the  master  of  a  ship  on  a  voyage ; 
he  is  beyond  the  reach  of  orders  when  run- 
ning his  train  between  stations;  and  there- 
fore 'as  a  matter  of  necessity,  as  a  matter  of[3SC| 
public  policy,  I  suppose,  he  must  be  held  to 
stend  in  the  place  of  the  corporation  itself. 
.  .  .  If  you  find  in  this  particular  case, 
from  the  evidence  in  the  case  and  such  com- 
mon knowledge  as  jurymen  are  entitled  to 
use,  that  by  the  rules  of  this  road  .  .  . 
the  conductor  gave  directions  to  the  people 
who  worked  on  the  train,  gave  directions  to 
start  the  train,  gave  directions  to  stop  the 
train,  gave  directions  »«  to  the  location  and 
position  of  the  different  men  on  the  train, 
and  also  had  the  general  management  of  the 
train  and  control  over  it  when  running  be- 
tween stations,  then  I  say  to  you,  gentlemen, 
that  he  for  this  case  represents  the  company, 
and  if  injuries  resulted  from  his  negligent 
aote  the  company  is  responsible." 

The  jury  returned  a  verdict  for  the  pUkin- 
tiff,  and  aaeessed  damages  in  the  sum  of  f4,- 
250. 

The  defendant  brought  the  caae  by  writ  o( 
error  to  the  United  States  circuit  court  of 
appeals  for  the  first  circuit. 

And,  upon  consideration  of  the  caae,  after 
full  argument,  the  judges  of  that  court  de- 
sired the  instructions  of  the  Supreme  Court 
upon  the  following  questione  of  law  arising 
on  the  facte  as  before  stated: 

Ist.  Whether  the  negligence  of  the  con- 
ductor was  the  negligence  of  a  fellow  servant 
of  the  deceased  brakeman  T 

2d.  Whether  the  negligence  of  the  conduc- 
tor was  the  negligence  of  ite  vice  or  substi- 
tuted principal  or  representative,  for  which 
the  corporation  is  respomsible? 

Ur.  Fraak  A.Tmruh*m  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error : 

Where  a  business  becomes  so  vast  and 
diversified  that  it  necessarily  separates  into 
departinente  of  service,  the  individuals 
placed  in  charge  of  these  departmente  and 
given  entire  nmuagenient  and  control  therein 
are  practicallv  considered,  as  to  their  sub- 
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ordinates,  vice  principals.  This  rule  can  b« 
iairly  applied  only  when  the  different 
branches  and  departments  are  in  themselves 
separate  and  distinct. 

Baltimore  cE  0.  R.  Co.  v.  Bough,  149  U.  8. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Eep.  914;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Ross,  112  U.  8. 
377,  23  L.  ed.  787,  6  Sup.  Ct  Rep.  ISii  North- 
ern F.  R.  Co.  V.  Uambly,  154  U.  S.  349,  38  L. 
ed.  1009,  14  Sup.  Ct.  Rep.  983;  Centrol  R. 
Co.  V.  Keegan,  160  U.  S.  259,  40  L.  ed.  418, 
16  Sup.  Ct.  Rep.  269 ;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  40  L.  ed.  994,  16 
Sup.  Ct.  Rep.  843;  Alaska  Min.  Co.  v. 
Whelan,  168  U.  S.  86,  42  L.  ed.  390,  18  Sup. 
Ct  Rep.  40. 

The  decision  in  Chicago,  M.  <£  St.  P.  B. 
Co.  v.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  6 
Sup.  Ct.  Rep.  184,  rests  on  the  peculiar  view 
entertained  by  the  court  aa  to  the  scope  of  a 
eonductor's  power. 

Northern  P.  R.  Oo.  v.  Ecmhly,  154  U.  8. 
349,  38  L.  ed.  1009.  14  Sup.  Ct  Rep.  983; 
Northern  P.  R.  Oo.  v.  Peterson,  162  U.  S. 
346,  40  li.  ed.  994,  16  Sup.  Ct  Rep.  843. 

If  the  conductor  had  been  a  vice  principal 
while  the  train  held  together,  this  relation 
to  the  head  brakeman  was  severed  when  the 
train  broke  apart  and  the  engineer  became  in 
command  of  that  portion  of  the  train  upon 
which  the  brakpinan  was  riding. 

Nctcport  Neica  d  U.  Valley  Co.  v.  Howe,  6 
U.  S.  App.  172,  52  Fed.  Rep.  362,  3  C.  C.  A. 
121. 

So  far  as  concerns  the  authority  of  a  con- 
ductor  to  direct  the  specific  acts  of  the  men 
Tinder  him,  he  has  never  been  held  to  be  a 
representative  ol  the  principal,  but  is  merely 
k  fellow  servant  with  the  rest. 

Quinn  v.  New  Jersey  Lighterage  Co.  23 
Blatchf.  209,  23  Fed.  Rep.  363 ;  Hoke  v.  St. 
Louis,  K.  d  N.  R.  Co.  11  Mtf.  App.  574. 

Ur.  James  E.  Cotter  argued  the  cause 
Mid  filed  a  brief  for  defendant  in  error : 

The  case  of  Chicago,  U.  A  8t.  P.  R.  Oo.  ▼. 
Ross,  112  U.  8.  377,  28  L.  ed.  787,  5  Sup.  Ct 
Rep.  184,  was  not  overruled  by  Baltimore  i 
O.  R.  Co.  V.  Baugh,  149  tj.  S.  368,  37  L.  ed. 
772.  13  Sup.  Ct  Rep.  914,  but,  on  the  con- 
trary, was  expressly  affirmed  therein. 

Northern  P.  R.  Co.  v.  Beaton,  29  U.  8. 
App.  88,  64  Fed.  Rep.  663,  12  C.  C.  A.  80; 
Mason  v.  Richmond  <t  D.  R.  Oo.  114  N.  0. 
718.  19  8.  E.  362. 

The  principle  of  the  Ross  Case  has  been  ap- 
plied to  a  muster  of  a  vessel  "while  she  is  at 
sea  beyond  the  reach  and  control  of  the  own- 
ers, and  the  seaman  is  subject  to  the  absolute 
control  of  the  master,  and  cannot,  if  he 
would,  leave  the  vessel  «nd  throw  up  Us  en- 
gagement." 

The  A.  Heaton,  43  Fed.  Rep.  592;  The 
Titan.  23  Blatchf.  177,  23  Fed.  Rep.  413; 
McCullough  v.  New  York  &  N.  8.  B.  Oo.  20 
v.  S.  App.  570,  sul  nom.  The  Transfer  No. 
4,  61  Fed.  Rep.  364,  9  C.  C.  A.  521 ;  The  Julia 
Fowler,  49  Fed.  Rep.  277;  The  Frank  d 
WiUie,  45  Fed.  Rep.  494. 

The  Ross  Case  has  been  approved  or  fol- 
lowed in  many  cases  both  in  the  Federal  and 
state  courts. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  8. 
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642,  29  L.  ed.  755,  6  Sup.  Ot  Rep.  690; 
Canadian  P.  R.  Co.  v.  Johnston,  26  U.  S. 
App.  85,  01  Fed.  Rep.  738,  9  C.  C.  A.  587, 
25  li.  R.  A.  470;  Northern  P.  R.  Oo.  v.  Bea- 
ton, 29  U.  S.  App.  88,  64  Fed.  Rep.  663,  18 

C.  C.  A.  30;  McCullough  v.  New  York  d  N. 
a.  B.  Co.  20  U.  S.  App.  570,  sub  noih.  The 
Transfer  No.  4,  61  Fed.  Rep.  364,  9  C.  C.  A. 
521 ;  Borgman  v.  Omaha  tt  St.  L.  R.  Co.  41 
Fed.  Rep.  667 ;  The  A.  Heaton,  43  Fed.  Rep. 
592;  Howard  v.  Denver  d  R.  O.  R.  Co.  20 
Fed.  Rep.  83  7 j  Northern  P.  R.  Co.  v.  Cavan- 
augh,  10  U.  S.  App.  197,  51  Fed.  Rep'.  617, 
2  C.  C.  A.  353;  Union  P.  R.  Co.  v.  Callaghan, 
12  U.  S.  App.  541,  56  Fed.  Rep.  988,  0  C.  C. 
A.  205 ;  Au  v.  A" etc  York,  L.  il.  d  W.  R.  Co. 
29  Fed.  Rep.  72;  The  Titan,  23  Blatchf.  177, 
23  Fed.  Rep.  413;  Hovard  v.  Delaware  d  H. 
Canal  Co.  40  Fed.  Rep.  195;  Central  Trust 
Co.  V.  Wabash,  St.  L.  d  P.  R.  Co.  34  Fed. 
Rep.  016;  Baltimore  d  0.  R.  Co.  v.  Reynolds, 
6  U.  S.  App.  75,  sub  nom.  Baltimore  d  0.  R. 
Co.  V.  Andrews,  50  Fed.  Rep.  728,  1  C.  C.  A. 
636,  17  L.  R.  A.  190;  Mason  v.  Richmond  A 

D.  R.  Co.  114  N.  C.  718,  19  S.  E.  302;  Louis- 
villo  d  N.  R.  Oo.  V.  Moore,  83  Ky.  675 ;  Boat- 
tpfight  V.  Northeastern  R.  Co.  25  S.  C.  128; 
Daniel  v.  Chesapeake  d  0.  R.  Co.  30  W.  Va. 
397,  16  L.  R.  A.  383,  15  S.  E.  162;  Clark  v. 
Hughes,  51  Neb.  780,  71  N.  W.  776;  Wooden 
V.  We-otem  N.  Y.  d  P.  R.  Co.  43  N.  Y.  S.  R. 
218,  16  N.  Y.  Supp.  840. 

The  same  principle  was  recognized  in 
Union  P.  It.  Co.  v.  Fort,  17  Wall.  553,  21 
L.  ed.  730;  Little  Miami  R.  Co.  v.  /Stevens, 
20  Ohio,  415;  Cleveland,  C.  d  0.  R.  Co.  v. 
Keary,  3  Ohio  St  201;  Louisville  d  N.  R. 
Co.  V.  Collins,  2  Duv.  114,  87  Am.  Dec.  486. 

It  wae  decided  on  its  own  peculiar  facts 
{Northern  P.  R.  Co.  v.  Charless,  162  U.  8. 
359,  40  L.  ed.  999,  16  Sup.  Ct.  Rep.  848) ,  and 
rests  upon  a  principle  peculiar  to  those  facta 
(Baltimore  d  0.  R.  Co.  v.  Baugh,  149  U.  8. 
368, 37  L.  ed.  772,  13  Sup.  Ct  Rep.  914) ,  and 
was  intentionally  limited  to  the  case  of  a 
railway  conductor  {Van  Avery  v.  l7nton  P. 
R.  Oo.  35  Fed.  Rep.  40,  per  Brewer,  J.),  of 
a  certain  dignity  and  situation.  Northern 
P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L.  ed. 
994,  16  Sup.  Ct  Rep.  843. 

The  principle  of  the  Ross  Case  is  sup- 
ported by  public  policy  and  is  rec<^nized  by 
subsequent  legislation  holding  railroad  cor- 
porations responsible  to  their  servants  for 
all  injuries  caused  by  the  negligence  of  those 
having  charge  or  control  of  trains,  locomo- 
tives, switches,  and  signals. 

7  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  858, 
note  1 ;  43  &  44  Vict  chap.  42 ;  Ala.  Code 
1886,  SS  2590,  2591,  2592;  Mass.  Acto  1887, 
chap.  270;  Colo.  Sess.  Laws  1893,  chap.  77; 
Ind.  Acts  1893,  chap.  130. 

Irrespective  of  the  Ross  Case,  or  the  rea- 
soning upon  which  it  is  based,  the  conductor 
was  a  vice  principal  to  whom  was  delegated 
the  master's  personal  duty  to  assign  and 
keep  employed  on  the  work  to  which  the  de- 
ceased was  assigned  a  sufficient  number  of 
competent  fellow  workmen  to  perform  the 
task  in  safety. 

Northern  P.  R.  Oo.  v,  Herbert,  116  U.  8. 
642,  29  L.  ed.  765,  6  Sup.  Ct  Rep.  590;  Flik« 
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V.  Boaton  d  A.  R.  Co.  53  N.  T.  549,  13  Am. 
Rep.  545 ;  Booth  T.  Boaton  i  A.  R.  Co.  73  X. 
Y.  38,  29  Am.  R«p.  97 ;  U<uo»  t.  Ediaon 
ttach.  Worka,  28  Fed.  Rep.  228. 

And  to  refrain  from  exposing  the  deceased 
to  u^Moessary  and  unusual  perils  of  which 
he  hSa  no  Icnowledge. 

Union  P.  R.  Co.  v.  Fort,  17  Wall.  553,  21 
L.  ed.  739;  Coomba  v.  Jfeio  Bedford  Cordage 
Co.  102  MasK.  572,  3  Am.  Rep.  500 ;  Wheeler 
T.  Wason  Mfg.  Co.  135  Mass.  294;  Perry  v. 
Uarah,  25  Ala.  059;  VM  v.  Louiaville,  V.  A. 
«f  O.  R.  Co.  129  Ind.  200,  28  N.  E.  183,  Oil ; 
Chicago  d  A.  R.  Co.  v.  Hay,  108  111.  288; 
Chicago,  B.  d  Q.  R.  Co.  t.  Blank,  24  111.  App. 
438;  Atchiaon,  T.  d  8.  F.  R.  Co.  r.  Bolt,  29 
Kan.  149 ;  Luebke  v.  Chicago,  U.  d  St.  P.  R. 
Co.  59  Wis.  127,  17  X.  W.  870;  Bawter  v. 
Roberta,  44  Cal.  187,  13  Am.  Rep.  160; 
Neilon  v.  Marinette  d  M.  Paper  Co.  76  Wis. 
579,  44  N.  W.  772;  Laaky  v.  Canadian  P.  R. 
Co.  83  Me.  461,  22  Atl.  367 ;  Harriaon  v.  De- 
troit, L.  d  y.  R.  Co.  79  Mich.  409,  7  L.  R.  A. 
023,  44  N.  W.  1034;  Stephena  v.  HannibcU  d 
at.  J.  R.  Co.  86  Mo.  221 ;  Kelley  v.  CabU  Co. 
7  Mont.  70,  14  Pac.  633 ;  Galveston,  H.  d  8. 
A.  R.  Co.  V.  8mith,  76  Tex.  611,  13  8.  W.  562 ; 
Auguata  Factory  ▼.  Bill,  83  G*.  709,  10  8.  E. 
450. 

[SS6]  *Mr.  Justice  SUims  delivered  the  opinion 
of  the  court: 

It  may  be  doubted  whether  the  questions 
of  law  presented  to  us  are  really  raised  by 
the  facts  as  certified.  No  facts  are  stated 
from  which  the  jury  might  have  found  that, 
(SSTlat  the  'time  and  place  of  the  accident,  there 
was  any  special  reason  why  the  brakemen 
should  hav6  l>een  ordered  by  the  conductor 
to  take  their  places  at  the  brakes,  and  there- 
fore it  is  by  no  means  evident  thait  tihere  vmB 
any  dereliction  of  duty  on  the  part  of  the 
conductor. 

Nor  is  H  clear  that  the  negligence  of  the 
conductor,  if  negligence  it  was,  in  permitting 
the  brakemen  to  ride  in  the  caboose,  was  the 
proximate  cause  of  Gr^ory's  injuries.  When 
the  train  parted  Uie  engineer  bad  charge  and 
control  of  the  locomotive  and  attached  cars, 
and  it  would  seem  to  have  been  his  duty,  as 
it  was  within  his  power,  to  have  prevented 
the  subsequent  collision  of  the  detached 
parts.  And,  in  that  event,  the  case  would 
be  ruled  by  Baltimore  d  O.  R.  Co.  v.  Baugh, 
149  U.  S.  308,  37  L.  ed.  772,  13  8up.  Ot  Rep. 
914,  wliere  it  was  held  that  the  engineer  and 
fireman  of  a  locomotive  engine,  running  alone 
on  a  railroad  and  without  any  train  at- 
tached, are  fellow  servants,  so  as  to  preclude 
the  latter  from  recovering  from  the  company 
for  injuries  caused  by  the  negligence  ot  the 
former. 

However,  waiving  these  suggestions,  and 
proceeding  on  the  assumpbionB  of  the  courts 
below  that  it  was  the  inty  of  the  conductor, 
at  the  time  and  place  of  the  accident,  to  have 
the  brakemen  on  the  top  of  the  cars  where 
they  could  apply  the  hand  brakes,  and  that 
his  failure  to  do  so  was  the  proximate  cause 
of  the  injuryto  the  plaintiff's  intestate  result- 
ing from  the  subsequent  collision  of  the  de- 
tached portions  of  ttie  train,  we  meet  the 
184 


question.  Would,  in  such  a  state  <rf  facto,  th« 
company  be  liable  to  the  injured  brakemaa 
for  the  negligence  of  the  conductor? 

There  is  a  goieral  rule  of  law,  established 
l>y  a  great  preponderance  of  judicial  author- 
i^  in  the  English  and  in  the  state  and  Fed- 
eral courts,  that  one  who  enters  the  service 
of  another  takes  upon  himself  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow  ser- 
vants in  the  course  of  the  employment.  But 
there  have  been  conflicting  views  expressed 
in  the  application  of  this  nile  in  oases  whera 
the  employer  is  a  railroad  company,  or  other 
large  organization,  employing  a  number  of 
servants  engaged  in  distinct  and  separate  de- 
partments of  service;  and  our  present  in- 
quiry is  whether  the  relation  l>etween  *th  [8SS] 
conductor  and  the  brakeman  of  a  freight 
train  is  that  of  fellow  servante,  within  the 
rule,  or  whether  the  conductor  is  to  be  deemed 
a  vice  principal,  representing  the  railroad 
company  in  such  a  sense  that  his  negligence 
is  that  of  the  company,  the  common  employer. 

Unless  we  are  constrained  to  accM>t  and 
f(41ow  the  decision  of  this  court  in  the  case 
of  Chicago,  M.  d  8t.  P.  R.  Co.  v.  Roaa,  112 
U.  S.  377,  28  L.  ed.  787,  6  Sup.  Ot.  Rep.  184, 
we  have  no  hesitation  in  holding,  both  upon 
principle  and  authority,  that  the  employer 
IS  not  liable  for  an  injury  to  one  employee 
occasioned  by  the  negligence  of  another  en- 
^ged  in  the  same  general  undertaking;  that 
it  is  not  necessary  that  the  servants  should 
be  engaged  in  the  same  operation  or  partic- 
ular work;  that  it  is  enough,  to  bring  tlie 
case  within  the  general  rule  of  exemption, 
if  they  are  in  the  employment  of  the  same 
master,  engaged  in  the  same  common  enter- 
prise, both  employed  to  perform  duties  tend- 
ing to  accomplish  the  same  general  purposes, 
or,  in  other  words,  if  the  services  of  each  in 
his  particular -sphere  or  department  are  di- 
rected to  the  accomplishment  of  the  same 
general  end;  and  that,  accordingly,  in  the 
present  case,  upon  the  facts  statM,  the  con- 
ductor and  the  injured  brakeman  are  to  be 
considei'cd  fellow  servants  within  the  rule. 

We  shall  refer  to  a  few  of  the  authorities 
which  establish  these  principles.  Farwett 
V.  Boston  d  W.  R.  Corp.  4  Met.  49,  38  Am. 
Dec.  339,  is  the  leading  case  in  Massachu- 
setts. The  question  was  thus  sta/ted  by 
Chief  Justice  Shaw: 

"This  is  an  action  of  new  impression  in  our 
courts,  and  involves  a  principle  of  great  im- 
portance. It  presents  a  case  where  two  per- 
sons are  in  the  service  and  employment  of 
one  company,  whose  business  it  is  to  con- 
struct and  maintain  a  railroad,  and  to  employ 
their  trains  of  cars  to  carry  persons  and  mer- 
chandise for  hire.  They  are  appointed  and 
employed  by  the  same  company  to  perform 
separate  duties  and  services,  ail  tending  to 
the  accomplishment  of  one  and  the  same  pur- 
pose— that  of  the  safe  and  rapid  transmis- 
sion of  the  trains;  and  they  are  paid  for 
their  respective  services  according  to  tiie 
nature  of  their  respective  duties  and  the  la- 
bor and  skill  required  for  their  proper  per- 
formance. The  question  is  'whether,  for  dam-rgg^i 
ages  sustained  by  one  of  the  persons  so  em- 
ployed, by  means  of  the  carelessness  and  oeg- 
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ligenoe  of  aiwCher,  tiie  party  injured  has  a, 
remedy  against  the  common  employer." 

After  discussing  the  principles  of  law  and 
reason  applicable  to  the  case,  the  chief  jus- 
tice proceeded: 

'^n  applying  these  prindplea  to  the  pres- 
ent case,  it  appears  that  4^e  plaintiff  was 
employed  by  the  defendants  ae  an  engineer, 
at  the  rate  of  wages  usually  pajd  in  thait  em- 
ployment, being  a  higher  rate  than  the  plain- 
tiff had  before  received  as  a  machinist.  It 
was  a  voluntary  undertaking  on  his  part, 
with  a  full  knowledge  of  the  risks  incident 
to  the  employment,  aod  the  loss  was  sus- 
tained by  means  of  an  ordinary  casualty, 
caused  by  the  negligence  of  another  servant 
of  the  company.  Under  these  circumstances, 
the  loss  must  be  deemed  to  be  the  result  of  a 
pure  accident,  like  those  to  which  aJl  men, 
in  all  employments,  and  at  all  times,  are 
more  or  less  exposed ;  and,  like  similar  losses 
from  accidental  causes,  it  must  rest  where  it 
first  fell,  unless  the  plaintiff  has  a  remedy 
•sainst  the  person  actually  in  default,  of 
t^ich  we  give  no  opinion. 

'^t  was  strongly  pressed  in  the  argument 
that,  although  this  might  be  so,  where  two 
or  more  servants  are  employed  in  the  same 
department  of  duty,  where  each  can  exert 
aome  influence  over  the  conduct  of  the  other, 
and  thus  to  some  extent  provide  for  his  own 
■eenrity,  yet  that  it  could  not  apply  where 
two  or  more  are  employed  in  different  depart- 
ments of  duty,  at  a  distance  from  each  other, 
and  where  one  can  in  no  degree  control  or  in- 
fluence the  conduct  of  another.  But  we 
think  this  is  founded  upon  a  supposed  dis- 
tinction, on  which  it  would  be  extremely  dif- 
ficult to  establish  a  practical  rule.  When 
the  object  to  be  accomplished  is  one  and  the 
same,  when  the  employers  are  the  same,  and 
the  several  persons  employed  derive  their 
authority  and  their  oompensation  from 
the  same  source,  it  would  be  extremely  diffi- 
cult to  distinguish  what  constitutes  one  de- 
partment and  whait  a  distinct  departmrait  of 
duty.  It  would  vary  with  the  circumstances 
of  every  case.  If  it  were  made  to  depend  upon 
the  nearness  or  distance  of  the  persons  from 
ea<^  other,  the  question  would  immediately 
[SSOlarise,  How  'near  or  how  distant  must  they  he 
to  be  in  the  same  or  different  departments  T 
In  a  blacksmith's  shop  persons  working  in 
the  same  building,  at  different  fires,  may  be 
quite  independeot  of  each  other,  though  only 
a  few  feet  distant.  In  a  ropewolk,  eever^ 
may  be  at  work  on  the  same  piece  of  cord- 
age, ait  the  same  time,  at  many  hundred  feet 
distant  from  each  other,  and  beyond  the 
reach  of  sight  and  voice,  and  yet  acting  to- 
gether. ' 

"Besides,  it  appears  to  us  that  the  argu- 
ment rests  upon  an  assumed  principle  of  re- 
sponsibility which  does  not  exist.  The  mas- 
ter, in  the  case  supposed,  is  not  exempt  from 
liability  because  the  servant  has  better 
means  of  providing  for  his  safety,  when  he 
is  employed  in  immediate  connection  with 
those  from  whose  negligence  he  might  suffer, 
but  because  the  implied  contract  of  the  mas- 
ter does  not  extend  to  indemnify  the  servant 
against  the  negligence  of  anyone  but  him- 
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self;  and  he  is  not  liable  in  tort,  as  for  the 
negligence  of  his  servant,  because  the  person 
sulTering  does  not  stand  toward  him  in  the 
relation  of  a  stranger,  but  is  one  whose 
rights  are  regulated  by  contract,  express 
or  implied.  The  exemption  of  the  master, 
therefore,  from  liability  for  the  negligence 
of  a  fellow  servant,  does  not  depend  exclu- 
sively upon  the  consideration  that  the  serv- 
ant has  better  means  to  provide  for  his  own 
safety,  but  upon  other  grounds.  Hence  the 
separation  of  the  employment  into  different 
departments  cannot  create  that  liability 
when  it  does  not  arise  from  express  or  im- 
plied contract,  or  from  a  responsibility  cre- 
ated by  law  to  third  persons  and  strangers, 
for  the  negligence  of  a  servant.  .  .  . 
The  responsibility  which  one  is  under  for  the 
negligence  of  his  servant,  in  the  conduct  of 
his  business,  toward  third  persons,  is 
founded  on  another  and  distinct  principle 
from  that  of  implied  contract,  and  stands  on 
its  own  reasons  of  policy.  The  same  reasons 
of  policy,  we  think,  limit  this  responsibility 
to  the  case  of  strangers,  for  whose  security 
alone  it  is  established.  Like  considerations 
of  policy  and  general  expediency  forbid  the 
extension  of  the  principle  so  far  as  to  war- 
rant a  servant  in  maintaining  an  action 
against  his  employer  for  an  indemnity  which 
we  think  was  not  contemplated  in  the  nature 
and  terms  of  the  employment,  and  which,  if 
established,  would  not  conduce  to  the  gen- 
eral good." 

*ln  Holden  v.  Fitchburg  R.  Co.  129  Mass.[3311 
268,  37  Am.  Kep.  343,  which  was  a  case  in 
which  damages  were  claimed  by  a  person 
employed  to  act  as  a  laborer  in  the  retn4)val 
of  a  mass  of  earth  overhanging  the  defend- 
ant's railroad,  on  the  alleged  ground  of  neg- 
ligence on  the  part  of  a  r^i/dmaster  who  had 
charge  of  that  portion  of  the  railroad,  the 
case  of  Fancell  v.  Boston  A  W.  R.  Corp.  4 
Met.  49,  38  Am.  Dec.  339,  was  followed,  and 
it  was  held,  on  the  principles  established  in 
that  and  subsequent  cases,  that  it  makes  no 
difference  that  the  servant  whose  negligence 
causes  the  injury  is  a  submanager  or  fore- 
man of  higher  grade  or  greater  authority 
than  the  plaintiff;  and,  in  discussing  the 
oases.  Chief  Justice  Gray  cited  the  case  of 
Wilson  v.  Merry,  L.  R.  1  H.  L.  Sc.  App.  Cas. 
332,  334,  335,  336,  and  some  of  the  observa- 
tions mode  by  the  justices  who  delivered 
judgments  therein  in  the  House  of  Lords. 
Thus  Lord  Chancellor  Cairns  said : 

"The  master  is  not,  and  cannot  be,  liable 
to  his  servants  unless  there  be  negligence  on 
the  part  of  the  master  in  that  in  which  he, 
the  master,  has  contracted  or  undertaken 
with  his  servant  to  do.  The  master  has  not 
contracted  or  undertaken  to  execute  in  per- 
son the  work  connected  with  his  business." 
"But  what  the  master  is,  in  my  opinion, 
bound  to  his  servant  to  do,  in  the  event  of 
his  not  personally  superint^ding  and  direct- 
ing the  work,  is  to  select  proper  and  compe- 
tent persons  to  do  so,  and  to  furnish  them 
with  adequate  materials  and  resources  for 
the  work.  When  he  has  done  this  he  has,  in 
my  opinion,  done  all  that  he  is  bound  to  do. 
And  if  libe  peraans  so  seleoted  are  guilty  of 
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negligence  tiiis  ia  not  the  negligence  of  the 
master."  lord  Colonsay  said:  "I  think  tliat 
there  are  duties  incumbent  on  masters 
with  reference  to  the  safety  of  laborers 
in  mines  and  factories,  on  the  fulfilment  of 
which  the  laborers  ere  entitled  to  rely,  and 
for  the  failure  in  which  the  master  may  be 
responsible.  A  total  neglect  to  provide  any 
system  of  ventilation  for  the  mine  may  be  of 
that  character.  Culpable  negligence  in  su- 
pervision, if  the  master  takes  the  supervision 
on  himself;  or,  where  he  devoIvcB  it  on  oth- 
ers, the  heedless  selection  of  unskilful  or  in- 
competent persons  for  the  duty;  or  the  fail- 
ure to  provide  or  supply  the  means  of  pro- 
viding proper  machinery  or  ma.teriaJl8, — ^may 
furnish  grounds  of  liability." 
[832]  'And  see,  likewise,  the  case  of  Clifford  v. 
Old  Colony  R.  Co.  141  Mass.  564,  6  N.  E.  751, 
in  which  it  was  held  that  a  section  hand  in 
the  employ  of  a  railroad  corporation  cannot 
maintain  an  action  against  the  corporation 
for  personal  injuries  caused  by  a  collision  be- 
tween a  hand  car  on  which  he  was  at  work 
and  an  engine  of  a  train  nu  by  servants  of 
the  corporation,  if  the  accident  was  occa- 
sioned by  the  negligence  of  the  section  boss 
and  the  engineer  of  the  train. 

In  Shearman  v.  Rochester  d  8.  B.  Co.  17 
N.  Y.  153,  it  was  held  by  the  Kew  York  court 
oi  appeals  that  a  servant  who  sustains  an 
injury  from  the  negligence  of  a  superior 
agent  engaged  in  the  same  general  business 
can  maintain  do  action  against  their  com- 
mon employer,  although  he  was  subject  to 
the  control  of  such  superior  agent,  and  that, 
accordingly,  a  brakeman  upon  a  railroad 
whose  duty  it  is  not  to  apply  the  brakes  ex- 
cept when  directed  by  the  engineer  or  con- 
ductor cannot  maintain  an  action  against 
their  common  employer  for  an  injury  result- 
ing from  the  culp^le  speed  at  which  the  en- 
gineer and  conductor  ran  the  train.  And 
this  appears  to  be  the  settled  doctrine  in 
the  state  of  New  York.  Besel  v.  New  York 
C.dB.B.  B.  Co.  70  N.  Y.  173;  De  Forest  v. 
Jewett,  88  N.  Y.  264. 

The  supreme  court  of  Pennsylvania  has 
held,  in  numerous  cases,  and  it  is  settled  law 
in  that  state,  that  a  fellow  serwit,  within 
the  meaning  of  the  nde,  is  anyone  serving 
the  same  master,  and  under  his  control, 
whether  equal,  inferior,  or  superior  to  the 
injursd  person  in  his  grade  or  stsoding,  amd 
the  fact  that  the  injured  servant  was  under 
the  control  of  Oie  servant  by  whose  n^li- 
gence  the  injury  was  caused  makes  no  differ- 
ence. Weger  v.  Penntylvania  R.  Co.  55  Pa. 
460;  Lehigh  Valley  Coal  Co.  v.  Jonet,  86  Pa. 
432. 

In  Columhiu  <t  /.  C.  B.  Co.  r.  Arnold,  31 
Ind.  174,  99  Am.  Dec.  615,  the  supreme  court 
of  Indiana  held,  reversing  some  previous 
oases  to  the  contrary,  that  it  is  the  duty  of 
a  railroad  company  to  use  all  reasonable  care 
in  the  proper  construction  of  its  road,  and  in 
supplying  it  with  the  necessary  equipment, 
and  in  the'  selection  of  competent  subordi- 
nates to  supervise,  inspect,  repair,  and  regu- 
late the  machinery,  and  to  regulate  and  con- 
trol the  operation  of  the  road;  and  that  if 
[S83] 'these  duties  are  performed  with  care  by  the 
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company,  and  one  of  the  persons  so  em- 
ployed IS  guilty  of  negligence  by  which  aa 
injury  occurs  to  another,  it  is  not  the  negli* 
gence  of  the  master,  and  the  company  is  not 
responsible. 

Without  following  further  the  history  of 
this  subject  in  the  courts  of  the  several 
states,  we  may  state  that,  generally,  the  doc- 
trine there  upheld  is  that  of  the  cases  herein 
previously  cited,  except  in  the  courts  of  the 
states  of  Ohio,  Kentucky,  and  perhaps  others, 
in  which  the  rule  seems  to  obtain  that  while 
the  master  is  not  liable  to  his  servant  for 
any  injury  committed  by  a  servant  of  equal 
degree  in  the  same  sphere  of  employment,  un- 
less some  negligence  is  fixed  on  the  master 
personally,  yet  that  he  is  liable  for  the  gross 
negligence  of  a  servant  superior  in  rank  to 
the  person  injured,  and  is  also  liable  for  the 
ordinary  negligence  of  a  servant  not  engaged 
in  the  same  department  of  service. 

Leaving  the  decisions  of  the  state  courts, 
and  coming  to  those  of  this  court,  we  find  the 
latter  to  t«  in  substantial  harmony  with  the 
current  of  authority  in  the  state  and  English 
courts.  From  this  statement  the  case  of 
Chicago,  it.  i  8t.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377,  28  L.  ed.  787,  6  Sup.  Ct.  Rep.  184, 
must,  perhaps,  be  excepted,  and  to  it  we  shall 
revert  after  an  examination  of  our  other 
cases. 

Randall  v.  Baltimore  <t  O.  R.  Co.  109  U. 
S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322, 
was  the  oaae  of  an  action  in  the  circuit  court 
of  the  United  States  for  the  district  of  West 
Virginia  a^nst  a  railroad  corporation  by  a 
brakeman  in  its  employ  for  personal  injuries 
received,  while  working  a  switch,  by  being 
struck  by  one  of  its  locomotive  engines ;  and 
it  was  unanimously  held  by  this  court,  af- 
firming the  court  below,  that  the  plaintiff 
could  not  recover,  although  the  injury  was 
occasioned  by  the  negligence  of  the  engine- 
man  in  running  his  engine  too  fast,  or  not 
giving  due  notice  of  its  approach.  In  the 
course  of  the  opinion,  which  was  pronounced 
by  Mr.  Justice  Gray,  he  said: 

"The  general  rule  of  law  is  now  firmly  es- 
tablished, that  one  who  enters  the  service  of 
another  takes  upon  himself,  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow  serv- 
ants in  the  course  of  the  employment.  This 
court  has  not  hitherto  had  'occasion  to  de-[334] 
cide  who  are  fellow  servants,  within  the  rule. 
.  .  .  Nor  is  it  necessary,  for  the  purposes 
of  this  case,  to  undertake  to  lay  down  a  pre- 
cise and  exhaustive  definition  of  the  general 
rule  in  this  respect,  or  to  weigh  the  conflict- 
ing views  which  have  prevailw  in  the  courts 
of  the  several  states,  because  persons  stand- 
ing in  such  a  relation  to  one  another  as  did 
this  plaintiff  and  the  engineman  of  the  other 
train  are  fellow  servants,  according  to  the 
very  great  preponderance  of  judicial  author- 
ity in  this  country,  as  well  as  the  uniform 
course  of  decision  in  the  House  of  Lords,  and 
in  the  English  and  Irish  courts,  as  is  clearly 
shown  by  t^e  cases  cited  in  the  margin.  They 
are  employed  and  paid  by  the  same  master. 
The  duties  of  the  two  bring  them  to  work  at 
the  same  place  at  tdie  same  time,  so  that  ths 
nesligenoe  of  the  one  in  doing  his  woilc  may 
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injur*  the  other  in  doin^  his  work.  Their 
separate  services  have  an  immediate  common 
object, — the  moving  of  the  trains." 

Korthem  P.  R.  Go.  v.  Herbert,  116  U.  8. 
642,  29  L.  ed.  755,  6  Sup.  Ct  Rep.  590,  was 
»  case  wherein  it  appeared  that  a  brakeman 
suffered  an  injury  by  reason  ot  the  fact  that 
tiie  brakes  which  he  was  called  upon  to  ap- 
ply were  bn^en  and  out  of  order,  and  tt  w«s 
held,  per  Mr.  Justice  Fidd,  that  it  was  the 
duty  of  the  company  to  furnish  sufficient 
and  safe  materials,  machinery,  or  other 
means  by  which  service  is  to  be  performed, 
and  to  keep  them  in  repair  and  order,  and 
that  as  this  duty  had  not  been  fulfilled  the 
plaintiff  was  entitled  to  recover.  There  was 
another  question  in  that  case  as  to  the  im- 
port and  effect  of  a  statute  of  Dakota,  in 
whioh  territory  the  accident  took  place, 
providing  that  "an  employer  is  not  bound  to 
indemnify  his  employee  for  losses  suffered 
by  the  latter  in  consequence  of  the  ordi- 
nary risks  of  the  business  in  which  he  is  em- 
ployed, nor  in  consequence  of  the  negligence 
of  another  person  employed  by  the  same  em- 
ployer in  the  same  general  business,  unless 
he  has  neglected  to  use  ordinary  care  in  the 
selection  ot  the  culpable  employee,"  and  that 
"an  employer  must,  in  all  cases,  indemnify 
his  employee  for  losses  caused  by  the  form- 
er's  want  of  ordinary  care." 

It  was  held,  by  a  majority  of  the  court, 
tSS5]that  these  provisions  *of  the  Dakota  Code  ex- 
pressed the  general  law  that  an  employer  is 
responsible  fdr  injury  to  his  employees 
caused  by  his  own  want  of  ordinary  care; 
that  his  selection  of  defective  machinery, 
which  isto  be  moved  by  steam  power,  is  of 
itself  evidence  of  a  want  of  ordinary  care, 
and  allowing  it  to  remain  out  of  repair, 
when  its  condition  is  brought  to  his  notice, 
or  by  proper  inspection  might  be  known,  is 
culpable  negligence;  that  the  cars,  in  thait 
case,  had  been  defective  for  years;  that  the 
brakes  were  all  worn  out,  and  their  condi- 
tion had  been  called  to  the  attention  of  the 
yard  master,  who  had  control  of  them  while 
in  the  yard,  and  might  have  been  ascertained, 
upon  proper  inspection,  by  the  officer  or 
agent  of  the  company  charg-Hl  with  the  duty 
of  keeping  them  in  repair,  yet  nothing  was 
done  to  repair  either  brakes  or  cars;  that.  In 
such  circumstances,  the  company  had  not  ex- 
ercised ordinary  care  to  keep  the  cars  and 
brakes  in  good  condition;  and  that,  there- 
fore, under  the  provisions  of  the  statute,  the 
company  was  bound  to  indemnify  the  plain- 
tiff. Tie  minority  of  the  court  considered 
that  the  case  was  governed  by  the  local  stat- 
ute, and  that  the  statute,  properly  construed, 
relieved  the  employer,  under  the  facts  of  the 
case,  from  liability  to  the  injured  employee. 
They  declined  to  express  any  opinion  upon  the 
question  of  liability  apart  from  the  statute. 

Quebec  S.  8.  Co.  v.  Merchants,  133  U.  S.  376, 
33  L.  ed.  656,;10  Sup.  Ct.  Rep.  397,  was  aoi  ac- 
tioa  brought  in  the  circuit  court  oftheUnited 
States  for  the  southern  district  of  New  York 
\ff  one  Merchant,  who  was  ew>loyed  as  a 
■tcwardess  of  the  steamship  Bermuda,  be- 
longing to  the  defendant  company.  It  ap- 
jwrsd  ihait  the  ship's  compamy  consisted  of 
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thirty-two  persons,  divided  into  three  classes 
of  servants,  called  three  departments — the 
deck  department,  the  engineers'  department, 
and  the  steward's  department.  The  cap- 
tain, the  first  and  second  officers,  the  purser, 
the  carpenter,  and  the  sailors  were  in  the 
deck  department;  the  engineers,  the  firemen, 
and  the  stokers  were  in  the  engineers'  de- 
partment; the  steward,  the  waiters,  the 
cooks,  the  porter,  and  the  stewardess  were  . 
in  the  steward's  department.  At  the  close  of 
the  evidence  the  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  to  find 
a  verdict  for  the  defendant  on  the  ground 
that  the  injury  sustained  by  the  plaintiff  was 
occasioned,  if  there  was  'any  negligence,  by[336] 
the  negligence  of  a  fellow  servant.  This  the 
court  refused  to  do.  There  was  a  verdict  for 
the  plaintiff,  and  the  case  was  brought  to  this 
court.  Here  it  was  contended  that  as  the. 
carpenter,  whose  negligence  was  alleged  as 
the  cause  of  the  accident,  was  in  the  deck  de- 
partment, and  the  stewardess  in  the  steward's 
department,  those  were  different  depart- 
ments in  such  a  sense  that  the  carpenter  was 
not  a  fellow  servant  with  the  stewardess. 
But  Mr.  Justice  Blatchford,  speaking  for  the 
entire  court,  said: 

"The  injuries  to  the  plaintiff  were  caused 
solely  by  the  negligence  of  one  or  the  other 
of  two  fellow  servants  who  were  in  a  com- 
mon employment  with  her,  and  there  was  no 
violation  or  omission  of  duty  on  the  part  ot 
the  employer  contributing  to  such  injuries. 
Neither  of  her  fellow  servants. stood  in  such 
relation  to  her  or  to  the  work  ilone  by  her, 
and  in  the  course  of  which  her  injuries  were 
sustained,  as  to  make  his  negligence  the  neg- 
ligence of  the  employer.  The  case,  there- 
fore, falls  within  the  well-settled  rule,  as  to 
whioh  it  is  unnecessary  to  cite  cases,  which  ex- 
empts an  employer  from  liability  for  injuries 
to  a  servant  caused  by  another  servant,  and 
does  not  fall  within  any  exception  to  that 
rule  which  destroys  the  exemption  of  the  em- 
ployer when  his  own  negligence  contributes 
to  the  injury,  or  when  the  other  servant  oc- 
cupies such  a  relation  to  the  injured  party 
or  to  his  employment,  in  the  course  of  which 
his  injury  was  received,  as  to  make  the  neg- 
ligence of  such  servant  the  negligence  of  the 
employer." 

The  next  notable  case  is  that  of  Baltimore 
<t  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914,  in  which  it  was 
held  that  an  engineer  and  fireman  of  a  loco- 
motive, running  alone  and  without  any  train 
attached,  were  fellow  servants  of  the  com- 
pany, so  as  to  preclude  the  latter  from  re- 
covering from  the  company  for  injuries 
caused  by  the  negligence  of  the  former. 
In  the  course  of  the  opinion  Mr.  Justice 
Brewer  said: 

"It  may  safely  be  said  that  this  court  has 
never  recognized  the  proposition  that  the 
mere  control  of  one  servant  over  another  in 
doing  a  particular  piece  of  work  destroys  the 
relation  of  fellow  servants,  and  puts  an  end 
to  the  master's  liability.  On  the  contrary, 
all  the  cases  proceed  on  the  ground  of  some 
'breach  of  positive  duty  resting  upon  the[337] 
master,  or  upon  the  idea  of  superintendence 
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or  control  of  a  department  It  has  ever  been 
affirmed  that  the  employee  assumes  the  ordi- 
nary risks  incident  to  the  seryioe;  and,  as  we 
have  seen,  it  is  as  obvious  that  there  is  risk 
from  the  negligence  of  one  in  immediate  con- 
trol as  from  one  simply  a  coworker.  That 
the  running  of  an  engine  by  itself  is  not  a 
separate  branch  of  service  seems  perfectly 
clear.  The  fact  is,  all  the  locomotive  engines 
of  a  railroad  oompauy  are  in  the  one  depart- 
ment, the  operating  department;  and  those 
employed  in  running  them,  whether  as  en- 
gineers or  firemen,  are  engaged  in  a  common 
employment,  and  are  fellow  servants." 

We  shall  have  occasion  to  revert  to  this 
case  when  we  come  to  consider  the  derision 
in  Chicago,  M.  d  St.  P.  B.  Co.  v.  Rom. 

In  Northern  P.  R.  Co.  v.  Bambly,  164  U. 
S.  349,  38  L.  ed.  1009,  14  Sup.  Ct.  Eep.  083, 
'  it  was  held  that  a  common  day  labareT  in  Uie 
employ  of  a  railroad  company,  who,  while 
working  for  the  oompany  under  the  order  and 
direction  of  a  section  boss  or  foreman,  on  a 
culvert  on  the  line  of  the  company's  road,  re- 
ceives an  injury  by  and  through  the  negli- 
gence of  the  conductor  and  of  the  enginep'  in 
moving  and  operating  a  passenger  train  up- 
on the  company's  road,  is  a  fellow  servant 
with  such  engineer  aad  such  conductor,  in 
such  a  sense  ae  exempts  the  railroad  com- 
pany from  liability  for  the  injury  so  in- 
flicted; and  Mr.  Justice  Brown,  in  delivering 
the  opinion  of  the  court,  observed: 

"To  hold  the  principal  liable  whenever 
there  are  gradations  of  Tsusk  between  the  per- 
son receiving  and  the  person  causing  the  i_n- 
jui-y,  or  whenever  they  are  employed  in  dif- 
fereht  departments  of  the  same  general  serv- 
ice, would  result  in  frittering  away  the_  whole 
doctrine  of  fellow  service.  Cases  arising  be- 
tween persons  engaged  together  in  the  same 
identical  service,  as,  for  instance,  between 
brakemen  of  the  same  train  or  two  seamen 
of  equal  rank  on  the  same  ship,  are  compara- 
tively rare.  In  a  large  majority  of  cases 
there  is  some  distinction,  either  in  respect  to 
grade  of  service,  or  in  the  nature  of  their  em- 
ployments. Courts,  however,  have  been  re- 
luctant to  recognize  these  distinctions  unless 
[SSSJthe  superiority  of  the  person  causing  *the  in- 
jury was  such  as  to  put  him  rather  in  the 
category  of  principal  than  of  agent,  as,  for 
example,  the  superintendent  of  a  factory  or 
railway,  and  the  employments  were  so  far 
different  that,  although  paid  by  the  same 
roaster,  the  two  servants  were  brought  no 
farther  in  contact  with  each  other  than  as  if 
they  had  been  employed  by  different  princi- 
pals." 

In  Central  R.  Co.  v.  JTee^an,  160  U.  S.  250, 
40  L.  ed.  418,  10  Sup.  Ct.  Rep.  269,  Balti- 
more d  0.  K.  Co.  V.  Baugh,  149  U.  S.  368,  37 
L.  ed.  772,  13  Sup.  Ct.  Rep.  914,  was  ap- 
proved and  followed  in  respect  to  its  state- 
ment as  to  what  constitutes  a  vice  princi- 
pal. 

In  Northern  P.  R.  Co.  v.  Peterson,  162  U. 
S.  346,  40  L.  ed.  994,  16  Sup.  Ct  Rep.  843, 
an  action  had  been  brought  in  the  circuit 
court  of  the  United  Stat^  for  the  district  of 
Minnesota  by  Peterson  to  recover  damages 
against  the  railroad  company,  alleged  to  have 
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been  caused  by  the  negligence  of  the  foreman 
of  a  gang  of  laborers,  engaged  in  putting  in 
repair  sections  of  the  railroad.  The  foreman 
had  power  to  hire  and  discharge  the  hands 
who  oomposed  the  gang,  smd  had  exclusive 
charge  of  tlieir  direction  and  management  Id 
all  matters  connected  with  their  employ- 
mcnA.  The  plaintiff  recovered  a  verdict,  and 
the  judgment  of  the  circuit  court  thereon 
was  affirmed  by  the  circuit  court  of  appeals 
of  the  eighth  circuit  The  cause  was  brought 
to  this  court,  and  the  judgments  of  the 
oonrta  below  were  reversed.  The  opinion  of 
this  court  was  by  Mr.  Justice  Peckham,  in 
which  he  reviewed  the  authorities,  and  ex- 
pressed the  following  conclusions; 

"The  general  rule  is,  that  those  entering 
into  the  service  of  a  common  master  become 
thereby  engaged  in  a  common  service  and  are 
fellow  servants,  and,  prima  facie,  the  com- 
mon master  is  not  liable  for  the  negligence 
of  one  of  his  servants  which  has  resulted  in 
an  injury  to  a  fellow  servant  There  are, 
however,  some  duties  which  a  master  owes, 
as  such,  to  a  servant  entering  his  employ- 
ment. He  owes  the  duty  to  provide  such 
servant  with  a  reasonably  safe  place  to  work 
in,  having  reference  to  the  character  of  the 
employment  in  which  the  servant  is  engaged. 
He  also  owes  the  duty  of  providing  reasona- 
bly safe  tools,  appliances,  and  machinery  for 
the  accomplishment  of  the  work  necessary  to 
be  done.  He  must  exercise  proper  diligence 
in  the  employment  of  reasonably  'safe  and[M9] 
competent  men  to  perform  their  respective 
duties,  and  it  has  been  held  in  many  states 
that  the  master  owes  the  further  duty  of 
adopting  and  promulgating  safe  and  proper 
rules  for  the  conduct  of  his  business,  includ- 
ing the  government  of  the  machinery  and  the 
running  of  trains  on  a  railroad  track.  If  the 
master  be  neglectful  in  any  of  these  matters 
it  is  a  neglect  of  a  duty  whidi  he  personally 
owes  to  his  employees  and  if  the  employee 
suffer  damage  on  account  thereof,  the  mas- 
ter is  liable.  If,  instead  of  personally  per- 
forming these  obligations,  the  master  en- 
gages another  to  do  them  for  him,  he  is  lia- 
ble for  the  neglect  of  that  other,  which,  in 
such  case,  is  not  the  neglect  of  a  fellow  serv- 
ant, no  matter  what  his  position  as  to  other 
matters,  but  is  the  neglect  of  the  master  to 
do  those  things  which  it  is  the  duty  of  the 
master  to  perform  as  such.  .  .  .  The 
rule  is  that,  in  order  to  form  an  exception  to 
the  general  law  of  nonliability,  the  person 
whose  neglect  caused  the  injury  must  be  'one 
who  was  clothed  with  the  control  and  man- 
agement of  a  distinct  department  and  not  a 
mere  separate  piece  of  work  in  one  of  the 
branches  of  service  in  a  department'  This 
distinction  is  a  plain  one,  and  not  subject  to 
any  great  embarrassment  in  determining  the 
fact  in  any  particular  case. 

"When  the  business  of  the  master  or  em- 
ployer is  of  such  great  and  diversified  extent 
that  it  naturally  and  neoeeearily  separatee 
itsdf  into  department*  of  service,  the  indi- 
viduals plaeed  by  the  master  in  charge  of 
these  separate  branciheB  and  departments  of 
service,  and  given  entire  aad  absolute  con- 
trol  therein,   may   properly  be  considered, 
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^ith  respect  to  employees  under  them,  vice 
principals  and  representatives  of  the  master 
as  fully  and  completely  as  if  the  entire  busi- 
ness of  the  master  were  placed  by  him  under 
one  superintendent.  .  .  .  This  boss  of  a 
snuJI  gang  of  ten  or  fifteen  men,  engraved  in 
making  repairs  upon  the  road  wherever  they 
might  be  necessary,  over  %  distance  of  three 
sections,  aiding  and  assisting  the  regular 
gang  of  workmen  upon  each  section  as  occa- 
sion demanded,  was  not  such  a  superintend- 
ent of  a  separate  department,  nor  was  he  in 
oontrd  of  suoh  a  distinot  branch  of  the  work 
[340]of  the  master  as  would  be  necessary  to  'ren- 
der the  master  liable  to  a  coemployee  for  his 
nwlect.  He  was  in  fact,  as  well  as  in  law, 
a  fellow  workman;  he  went  with  the  gang  to 
the  place  of  work  in  the  morning,  stayed 
there  with  them  during  the  day,  superin- 
tended their  work,  giving  directions  in  re- 
gard to  it,  and  returned  home  with  them  in 
the  evening,  aqting  as  a  part  of  the  crew  of 
the  hand  car  upon  which  they  rode.  The 
mere  fact,  if  it  be  a  fact,  that  he  did  not  ac- 
tually handle  a  shovel  or  a  pick,  is  an  unim- 
portant matter.  Where  more  than  one  man 
la  engaged  in  doing  any  particular  work,  it 
beotnnes  almost  a  necessity  that  one  should 
be  boss  and  the  other  subordinate,  but  both 
are  nevertheless  fellow  workmen." 

Tlie  last  ease  we  shall  refer  to  is  that  of 
Oake»  T.  Uaae,  165  U.  8.  363,  41  L.  ed.  746, 
17  Sup.  Ct.  Rep.  345,  where  it  was  declared 
to  be  the  settled  law  of  this  court  that  the 
relation  of  feUow  servants  exists  between  an 
engineer  operating  a  locomotive  on  one 
train,  and  the  conductor  on  another  train 
on  the  same  road;  and  Northern  P.  B.  Co. 
T.  Poiri»r,  167  U.  8.  48,  42  L.  ed.  72,  17  Sup. 
Ct.  Bep.  741,  where  it  was  held  that  a  brake- 
nan  on  a  rM^ular  train  of  a  railroad  and  the 
oonductor  of  a  wild  train,  on  the  same  road, 
are  fdlow  servants,  and  the  railroad  company 
is  not  responsible  for  injuries  happening  to 
the  former  by  reason  of  a  collision  of  the  two 
trains,  caused  by  the  negligence  of  the  lat- 
ter anl  hy  his  msregard  of  the  rules  of  the 

mfKBf. 

Wititoat  attempting  to  educe  from  these 
I  a  rule  applicable  to  all  possible  circum- 
stances, we  think  that  we  are  warranted  by 
thwi  in  holding  in  the  present  case  that,  in 
tlM  al)sence  of  evidence  of  special  and  un- 
iMoal  powers  having  been  conferred  upon  the 
eondaetor  of  the  freight  train,  he,  the  en- 
gineer, and  the  brakemen,  must  be  deemed 
to  have  been  fellow  servants  within  the  mean- 
ing of  the  rule  whidi  exempts  the  railroad 
company,  their  common  employer,  from  lia- 
bili^  to  on«  of  them  for  injuries  caused  by 
the  negligence  of  another. 

This  conclusion  is  certainly  sound  unless 
we  are  constrained  to  hold  otherwise  by  the 
decision  in  Chicago,  It.  ■£  8t.  P.  R.  Co.  v. 
Rom,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct. 
Rep.  184,  already  referred  to.  Iliat  was  a 
case  wherein  an  action  was  maintained, 
[341]brought  by  a  locomotive  'engineer  to  recover 
damages  received  in  a  collision  caused  by  the 
negligence  of  the  conductor  of  the  train;  and 
it  must  be  admitted  that  the  reasoning  em- 
ployed bv  Mr.  Justice  Field,  in  his  opinion 
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expressing  the  views  of  a  majority  of  the 
court,  and  the  conclusion  reached  by  him, 
cannot  be  reconciled  with  the  other  decisions 
of  this  court  hereinbefore  cited.  V^t  do  not 
think  that  it  would  be  proper  to  pass  by  the 
case  without  comment,  nor  yet  to  attempt  to 
distinguish  it  by  considerations  so  narrow 
as  to  leave  the  courts  below  in  uncertainty 
as  to  the  doctrine  of  this  court  on  a  subject 
so  important  and  of  such  frequent  recur- 
rence. The  case  in  hand  exemplifies  the  per- 
plexity caused  by  the  Rosa  Case.  The  trial 
court  gave  effect  to  it  as  establishing  the 
proposition  that  the  conductor  of  an  ordi- 
nary freight  train,  with  no  other  powers 
than  those  assumed  to  belong  to  such  an  em- 
ployee by  virtue  of  such  a  position,  is  a  vice 
principal,  against  whose  negligence  the  com- 
pany is  bound  to  indemnify  all  the  other  em- 
ployees on  the  train.  Yet  it  is  evident  that 
the  judses  of  the  circuit  court  of  appeals  did 
not  find  themselves  able  to  eitiier  accept  or 
reject  such  a  proposition,  as  they  have  certi- 
fied it  to  us  as  one  on  which  they  desire  our 
instructions.  Such  a  course  plainly  evinces 
doubts  whether,  in  view  of  the  decisions  both 
before  and  since,  the  case  of  Chicago,  M.  <( 
St.  P.  R.  Co.  V.  Ross,  furnishes  a  safe  and 
approved  rule  to  f^lde  the  trial  courts. 

While  the  opinion  in  the  Ross  Case  con- 
tains a  lucid  exposition  of  many  of  the  es- 
tablished rules  regulating  the  relations  be- 
tween masters  and  servants,  and  particular- 
ly as  respects  the  duties  of  railroad  compa- 
nies to  their  various  employees,  we  think  it 
went  too  far  in  holding  that  a  oonductor  of 
a  freight  train  is,  tp«o  facto,  a  vice  principal 
of  the  company.  An  inspection  of  the  opin- 
ion shows  that  that  conclusion  was  based  up- 
on certain  assumptions,  not  borne  out  by  the 
evidence  in  the  case,  as  to  the  powers  and 
duties  of  cooduotors  of  freight  traiiM. 
Thus  ii  was  said: 

"We  know  from  the  manner  in  idiich  rail- 
ways are  operated  that,  subject  to  the  general 
rules  and  orders  of  the  diraotors  of  the  com- 
panies, the  conductor  has  entire  control  and 
management  *of  the  train  to  which  he  is  as-rS4S] 
signed.  He  directs  when  it  shall  start,  at 
what  speed  it  shall  run,  at  what  stations  it 
shall  stop,  and  for  what  length  of  time,  and 
everything  essential  to  its  successful  move- 
ments, and  all  persons  employed  on  it  are 
subjeot  to  his  oraers.  In  no  proper  sense  of 
the  torms  is  he  a  fellow  servant  with  the  fire- 
men, the  brakemen,  the  porters,  and  the  en- 
gineer. The  latter  are  fdlow  servants  in 
the  running  of  the  train  under  his  direction ; 
as  to  them  and  the  train,  he  stands  in  the 
place  of  and  represents  the  corporation." 

We  think  these  statements  attribute  duties 
and  powers  to  conductors  of  freight  trains 
much  greater  than  ordinarily  exis£  Several 
of  the  instances  of  control  assigned  to  the 
conduotor  really  belong  to  the  engineer, 
who,  as  railroads  are  now  operated,  is  a 
much  more  important  functionary  in  the  ac- 
tual movements  of  the  train,  when  in  motion, 
than  the  conductor.  It  is  his  hand  that  regu- 
lates the  application  of  the  brakes  that  con- 
trol the  speed  of  the  train,  and  in  doing  so 
he  acte  upon  his  own  knowledge  and  observa- 
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tion,  and  not  upon  orders  of  the  conductor. 
Particularly  has  this  become  the  case  since 
the  introduction  of  the  air  train-brake 
system.  We  can  take  notice  of  the  act  of 
March  2,  1893  (27  Stat,  at  L.  531),  which 
enacted  "tbat  it  shall  be  unlawful  for  any 
ooDunon  carrier  engaged  in  interstate  com- 
merce by  railroad  to  use  on  its  line  any 
iocomotire  engine  in  moving  interstate  traffi« 
not  equipped  with  a  power-driving  wheel- 
brake  and  appliances  for  operating^  the  train- 
brake  syst^,  or  to  run  any  train  in  such 
traflSc  after  said  date  ibtA  hae  not  a  sufD- 
oient  number  of  cars  in  it  so  equipi>ed  with 
power  or  train-brakes  that  ibe  engineer  on 
the  locomotive  drawing  such  train  can  con- 
trol its  speed  without  requiring  brakemen 
to  use  the  common  hand-brake  for  that  pur- 
pose." We  do  not  refer  to  this  statute  as 
directly  applicable  to  the  oaee  in  hand,  but 
as  a  legislative  recognition  of  the  dominant 
position  of  the  engineer. 

Coses  are  cited  in  the  opinion  in  the  Ross 
Case  in  which  it  has  been  held  by  the  su- 
preme court  of  Ohio  and  by  the  court  of  ap- 
peals of  Kentucky  that  railroad  companies 
nre  responsible  for  negligence  of  conductors 
(M3]to  other  employees.  'But  those  courts  do  not 
accept  the  ordinary  rule  exempting  the  mas- 
ter from  liability  to  a  servant  for  the  negli- 
gent conduct  of  his  fellows.  At  least,  they 
do  not  apply  such  a  rule  to  the  extent  that 
til  is  and  other  courts  have  done.  They  hold 
that  no  service  is  common  that  does  iu>t  ad- 
mit a  common  participation,  and  no  servants 
are  fellow  servants  when  one  is  placed  in  con- 
trol over  the  other. 

In  so  far  a«  the  decision  in  the  Case  of 
Ross  is  to  be  understood  as  laying  it  down, 
as  a  rule  of  law  to  govern  in  the  ^ial  of  ac- 
tions against  railroad  companies,  that  the 
conductor,  merdy  from  his  position  as  such, 
is  a  vice  principal,  whose  n^Iigence  is  that 
of  the  company,  it  must  be  deemed  to  have 
been  overruled,  in  effect  if  not  in  terms,  in 
the  subsequent  ease  of  Baltimore  d  0.  R.  Oo. 
T.  Baugh,  before  cited.  There  Mr.  Justice 
Brewer,  in  commenting  upon  the  proposition 
applied  in  tiie  Ross  Case,  that  the  conductor 
of  a  train  las  the  control  and  management 
of  a  distinct  department,  said: 

"But  the  danger  from  the  n^ligence  of 
one  specially  in  charge  of  the  particular 
work  is  as  obvious  and  as  great  e/t  that  of 
those  who  are  simply  coworkers  with  him  in  it. 
Kach  is  equally  with  the  other  an  ordinary 
risk  cd  the  employment.  If  he  is  paid  for 
the  one,  he  is  paid  for  the  other;  if  he  as- 
sumes the  one,  he  assumes  the  other.  There- 
fore, so  far  as  the  matter  of  the  master's 
exemption  from  liability  depends  upon 
whether  the  negligence  is  one  of  the  ordinary 
risks  of  the  employmnet,  and  thus  assumed 
by  the  employee,  it  includes  all  coworkers  to 
the  same  end,  whether  in  control  or  not.  But 
if  the  fact  that  the  risk  is  or  is  not  obvious 
does  not  control,  what  test  or  rule  is  there 
which  determines  t  Rightfully  this,  there 
must  be  some  personal  wrong  on  the  part  of 
the  master,  ;ome  breach  of  positive  duty  on 
his  part.  If  he  dischargee  all  that  may  be 
called  positive  duty,  and  is  himself  guilty  of 
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no  n^Iect,  it  would  seem  as  though  he  was 
absolved  from  all  responsibility,  ai^  that  the 
party  who  caused  the  injury  should  be  him- 
self alone  re^onsiUe.  It  mav  be  said  thai 
this  is  onl^  passing  from  one  difliculty  to  an- 
other, as  it  leaves  still  to  be  settled  what  is 
positive  duty  and  what  is  personal  n^lect; 
and  yet,  if  we  analyze  these  matters  a  little, 
there  will  appear  less  difficulty  *in  the  que8-[844] 
tion.  ObviouslT,  a  tareadi  of  positive  duty 
is  personal  neglect;  and  the  question  in  any 
given  case  is,  therefore,  What  is  the  positive 
duty  of  the  master?  He  certainly  owes  the 
dut7  of  taking  fair  and  reasonable  precau- 
tions to  surround  his  employee  with  fit  and 
careful  coworkers,  and  the  employee  has  a 
right  to  rely  upon  his  discharge  of  this  duty. 
If  the  master  is  careless  in  the  matter  of  em- 
ploying a  servant,  it  is  his  personal  neglect; 
and  if  without  proper  care  iii  inquiring  as  to 
his  competency  he  does  employ  an  incompe- 
tent person  the  fact  that  he  has  an  incompe- 
tent, and  therefore  an  improper,  employee  is 
a  matter  of  his  personal  wrong,  and  owing  to 
his  perKxnal  neglect  And  if  the  negligence 
of  this  inoomjietent  servant  works  injury  to 
a  coservant,  is  it  not  obvious  that  the  mas- 
ter's omission  of  duty  enters  directly  and 
properly  into  the  question  of  responsibility T 
If,  on  the  other  hand,  the  master  has  taken 
all  reasmiable  precautions  to  inquire  into  the 
competency  of  one  proposing  to  enter  into 
his  service,  and  as  the  result  of  such  reason- 
able inquiry  is  satisfled  that  the  employee  is 
fit  and  competent,  can  it  be  said  that  the 
master  has  neglected  anything,  that  he  has 
omitted  any  personal  duty;  and  this,  not- 
withstanding that  after  the  servant  has  been 
employed  it  shall  be  disclosed  that  he  was  in- 
competent and  unfit?  If  he  has  done  all  that 
reasonable  care  requires  to  inquire  into  the 
competency  of  bis  servant,  is  any  neglect  im- 
putable to  him?  No  human  inquiry,  no  pos- 
sible precaution,  is  sufficient  to  absolutely 
determine  in  advance  whether  a  party  under 
certain  exigencies  will  or  will  not  do  a  negli- 
gent act.  So  it  is  not  passible  for  the  master, 
take  whatsoerver  pains  he  may,  to  secure  em- 
ployees who  will  never  be  guilty  of  any  negli- 
gence. Indeed,  is  there  any  man  who  does 
not  sometimes  do  a  negligent  act?  Neither 
is  it  possible  fw  the  master,  with  any  or- 
dinary and  reasonable  care,  always  to  secure 
competent  and  fit  servants.  He  may  be  mis- 
taken, notwithstanding  the  reasonable  pre- 
cautions he  has  taken.  Therefore,  that  a  serv- 
ant i>roves  to  be  unfit  and  incompetent,  or 
that  in  any  given  exigency  he  is  guilty  of  a 
negligent  act  resulting  in  injury  to  a  fellow 
servant,  does  not  of  itself  prove  any  omission 
of  care  on  the  part  of  the  master  in  his  em- 
ployment; and  *it  is  only  when  there  is  sueh[34&) 
omission  of  care  that  the  master  can  be  said 
to  be  guilty  of  personal  wrong  in  placing  or 
continuing  such  servant  in  his  employ,  or  has 
done  or  omitted  aught  justifying  the  placing 
upon  him  responsibility  for  such  employee's 
n^ligence. 

"Again,  a  master  employing  a  servant  im- 
pliedly engages  with  lum  that  the  place  in 
which  he  is  to  work  and  the  tools  or  ma- 
chinery with  whidi  he  is  to  work,  or  by  which 
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1m  is  to  be  surrounded,  sball  be  reasonably 
aafe.  It  is  the  master  wbo  is  to  provide  the 
place  and  the  tools  and  the  macuinery,  and 
-when  he  employs  one  to  enten-  into  hie  aer- 
▼ioe  be  impliedly  says  to  him  that  there  is  no 
other  danger  in  the  place,  the  tools,  and  the 
amchinery,  than  such  aa  is  obvious  and  neces- 
aary.  Of  course,  some  places  of  work  and 
•ome  kinds  of  machinery  are  more  dangerous 
thait  others,  but  that  is  something  which  in- 
heres in  the  thing  itself,  which  is  a  matter 
of  necessity,  and  cannot  be  obviated.  But 
within  such  limits  the  master  who  provides 
tiM  place,  the  tools,  and  the  machinery  owes 
«  positive  duty  to  his  employee  in  respect 
thereto.  Thait  positive  duty  does  not  go  to 
the  extent  of  a  guarantee  of  safety,  but  it 
does  require  that  reasonable  precautions  be 
taken  to  secure  safety,  and  it  matters  not  to 
the  employee  by  whom  that  safety  is  secured, 
or  the  reasonable  precautions  therefor  taken. 
He  has  a  right  to  look  to  the  master  for  the 
discharge  of  that  duty,  and  if  the  master,  in- 
•tMMl  of  discharging  '  it  himself,  sees  fit  to 
kaT«  it  attended  to  by  others,  that  does  not 
change  the  measure  of  obligation  to  the  em- 
flayee,  or  the  le/tter's  right  to  insist  that 
awuBonable  precaution  shall  be  taken  to  se- 
onre  safety  in  tiiese  respects.  Therefore  it 
iHll  be  seen  tliat  the  question  turns  rather 
OB  the  character  of  the  act  than  on  the  rela- 
tioDa  of  the  employees  to  each  other.  If  the 
Mt  is  one  done  in  the  dischnj'ge  of  some  posi- 
tire  duty  of  the  master  to  the  servant,  then 
negligence  in  the  act  is  the  negligence  of  the 
master ;  but  if  it  be  not  one  in  the  discharge  of 
anch  positive  duty,  then  there  should  be  some 
person.il  wrong  on  the  part'of  the  emplc^er 
before  he  is  heM  liable  therefor.  But,  it 
may  be  asked,  is  not  the  duty  of  seeing  that 
competent  sad  fit  persons  axe  in  charge  of 
any  particulax  work  as  positive  as  that  of 
M6]providiiig  *safe  places  and  machinery?  Un- 
doubtedly it  is,  and  requires  the  same  vigil- 
ance in  its  discharge.  But  the  latter  duty 
is  discharged  when  reasonable  care  has  been 
taken  in  providing  such  safe  place  and  ma- 
ehinery,  aiid  so  the  former  is  as  fully  dis- 
eharged,  when  reasonable  precautions  have 
been  taken  to  place  fit  and  competent  per- 
sons in  charge.  Neither  dutjr  carries  wita  it 
an  absolute  guaj«nty.  Baoh  is  aeitisfled  with 
reasonable  oBoit  and  precaution." 

^Accordingly,  the  conclusion  reached  was 
that,  although  the  party  injured  was  a  fire- 
man, who  was  subject  to  the  orders  and  con- 
trol of  the  engineer,  in  the  absence  of  any 
conductor,  there  was  no  liability  on  the  com- 
pany for  negligence  of  the  ad  interim  con- 
ductor. 

That  this  reasoning  and  oondnsion  were 
Inconsistent  with  ihose  in  the  Rota  Case  is 
not  only  apparent  on  comparing  them,  but 
further  appears  in  the  dissenting  opinion  in 
tiie  Baugh  Oaie  ot  Mr.  Justice  Field,  who 
was  the  author  of  the  opinion  in  the  Case  of 
Sos».    He  said: 

"The  opinion  of  the  majority  not  only  lim- 
its and  narrows  the  doctrine  of  the  Bom 
Case,  but,  in  effect,  denies,  even  with  the 
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limitations  placed  by  them  upon  it,  the  cor- 
rectness of  its  general  doctrine,  and  asserts 
that  the  risks  which  an  employee  of  a  com- 
pany assumes  from  the  service  which  he  un- 
dertakes is  from  the  negligence  of  one  in  im- 
mediate coqtrol,  as  well  as  from  a  coworker, 
and  that  there  is  no  superintending  agency 
for  which  a  corporation  is  liable,  unless  it 
extends  to  an  entire  department  of  service. 
A  conclusion  is  thus  reached  that  the  com- 
pany is  not  responsible  in  the  present  case 
for  injuries  received  by  the  fireman  from  the 
negligent  acts  of  the  conductor  of  the  engine. 
.  .  .  TIio  principle  in  the  Rosa  Case  cov- 
ers this  case,  and  requires,  in  my  opinion,  a 
judgment  of  aflirmance." 

So,  likewise,  Mr.  Chief  Justice  Fuller  dis- 
sented in  the  Baugh  Case  for  the  express  rea- 
son that,  in  his  opinion,  the  case  came  with- 
in the  rule  laid  down  in  Chicago,  M.  <£  St.  P. 
R.  Co.  v.  Roas. 

To  conclude,  nnd  not  to  subject  ourselves 
to  our  own  previous  criticism,  of  proceeding 
upon  assumptions  not  founded  on  *the  evi-[347] 
dence  in  the  case,  we  shall  content  ourselves 
by  saying  that,  upon  tlie  facts  stated  and  cer- 
tified to  us  by  the  judges  of  the  circuit  court 
of  appeals,  we  cannot,  as  a  matter  of  law, 
based  upon  those  facts  and  upon  such  com- 
mon knowledge  as  we,  as  a  court,  can  be  sup- 
posed to  possess,  hold  a  conductor  of  a 
freight  train  to  be  a  vice  principal  within 
any  safe  definition  of  that  relation. 

Accordingly  we  answer  the  first  que«tion 
put  to  us  in  the  affirmative,  and  the  second 
question  in  the  negative. 

Let  it  be  so  certified. 

Mr.  Justice  Harlan  dissenting: 
I  concurred  in  the  opinion  and  judgment 
of  this  court  in  Chicago,  M.  &  8t.  P.  R.  Co. 
V.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup. 
Ct.  Kep.  184,  and  do  not  now  perceive  any 
sound  reason  why  the  principles  announced 
in  that  case  should  not  be  sustained.  In  my 
judgment  theconductor  of  a  railroad  train  is 
the  representative  of  the  company  in  respect 
of  its  management,  all  the  other  employees 
on  the  train  are  his  subordinates  in  matters 
involved  in  such  management,  and  for  injury 
received  by  any  one  of  those  subordinates 
during  the  management  of  the  train  by  rea- 
son of  the  negligence  of  the  conductor  the 
railroad  cwnpany  should  be  held  responsible. 
As  the  conductor  commands  the  movements 
of  the  train  and  has  general  control  over  the 
employees  connected  with  its  operation,  the 
company  represoited  by  him  ought  to  be  held 
responsible  for  his  negligence  resulting  in  in- 
jury to  other  employees  discharging  their 
duties  under  his  immediate  orders.  If  in 
such  case  the  conductor  be  not  a  vice  princi- 
pal, it  is  difficult  to  say  who  among  the  ofB- 
oers  or  agents  of  a  corporation  sued  by  one 
of  its  employees  for  personal  injuries  ought 
to  be  regarded  as  belonging  to  that  class. 
Having  these  views,  I  am  compelled  to  with- 
hold my  assent  from  the  opinion  and  judg- 
ment in  this  case. 

191 


Digitized  by 


Google 


848-860 


SlTPBEHK  COUBT  OT  THE  UNITED  STATES. 


Oct.  Term, 


t»*81        HOSEA  B.  TULLIS,  Pljf.  in  Err., 

V. 

LAKE    ERIE  &    WESTERN    RAILROAD 
COMPANY. 

(See  8.  C.  Beporter'a  ed.  348-354.) 

Equal  protection  of  laws  to  corporationt — 
statute  changing  fellow-servant  rule  in 
case  of  railroad  employees. 

1.  A.  statDte  maklDg  a  railroad  company  liable 
to  an  employee  Injured  by  the  negligent  act 
of  a  fellow  servant  Is  not  unconstitutional 
■•  a  denial  to  such  corporation  of  the  eqaal 
protection  of  the  laws,  since  there  are  pe- 
culiar hazards  In  the  operation  of  a  railroad. 

S.  The  Interpretation  of  a  state  statute  af- 
fixed to  It  by  the  state  court  of  last  resort 
will  not  be  disregarded  by  the  United  States 
Supreme  Court,  and  a  different  construction 
given  to  the  statute,  which  will  make  it  re- 
pugnant to  the  Federal  Constitution. 

[No.  71.] 

Argued  and  Submitted  October  26,  £7,  1899. 
Decided  December  11,  1899. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  presenting  the  question  of 
the  constitutionality  of  a  state  statute 
which  makes  railroad  companies  liable  to 
employees  injured  by  negligence  ef  fellow 
servants.    Statute  upheld. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
This  case  comes  to  this  court  on  the  fol- 
lowing certificate  of  the  United  States  cir- 
cuit court  of  appeals  for  the  seventh  circuit: 
(349]  *"in  this  case,  duly  argued  and  submitted 
to  this  court,  there  arises  a  question  of  law 
concerning  which  this  court  desires  the  in- 
struction of  the  Supreme  Court  of  the 
United  Statee.  The  action  was  brought  by 
the  plaintiff  in  error  to  recover  damages  for 
an  injury  suffered  while  in  the  employment 
of  the  defendant  in  error,  caused  by  a  negli- 

Seut  act  of  a  fellow  servant,  for  which  tJie 
efendant  in  error  is  alleged  to  be  responsi- 
ble by  force  of  an  act  of  the  legislature  of 
Indiana  approved  by  the  governor  of  the 
state  March  4, 1803.  The  first  section  of  the 
act  reads  as  follows: 

"  '1.  That  every  railroad  or  other  corpora- 
tion, except  municipal,  operating  in  this 
state,  shall  be  liable  in  damages  for  personal 
injuiy  suffered  by  any  employee  while  in  ite 
service,  the  employee  so  injured  being  in  the 
exercise  of  due  care  and  diligence,  in  the  fol- 
lowing cases : 

"  'First.  When  such  injury  is  suffered  by 
reason  of  any  defect  in  the  condition  of  ways, 
worlcs,  plant,  tools,  and  mcuihinery  connect- 
ed with  or  in  use  in  the  business  of  such  cor- 
poration, when  such  defect  was  the  result 
of  negligence  on  the  part  of  the  corporation, 
or  some  person  intrusted  by  it  with  the  duty 
of  Iceeping  such  way,  works,  plant,  tools,  or 
machinery  in  proper  condition. 

"  'Second.  Where  such  injury  resulted  from 
the  negligence  of  any  person  in  the  service 
of  such  corporation,  to  whose  order  or  direc- 
tion the  injured  employee  at  the  time  of  the 
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injury  was  bound  to  conform,  and  did  eoii< 
form. 

"  'Third.  Where  such  injury  resulted  from 
the  €J)t  or  omission  of  any  person  done  or 
made  in  obedience  to  any  rule,  reeulation, 
or  by-law  of  such  corporation,  or  in  obedi- 
ence to  the  particular  instructions  given  by 
any  person  delegated  with  the  authority  of 
the  corporation  m  that  behalf. 

"  'Fourth.  Where  such  injury  was  caused 
by  the  negligence  of  any  person  in  the  service 
of  such  corporation  who  has  charge  of  any 
signal,  telegraph  office,  switch  yard,  shop, 
round  house,  locomotive  engine,  or  train  up- 
on a  railway,  or  where  such  injury  was 
caused  by  the  negligence  of  any  person,  co- 
employee,  or  fellow  servant  engaged  in  the 
same  common  service  in  any  of  the  several 
departments  of  the  'service  of  any  such  cor-(350] 

fioration,  the  said  person,  coemployee,  or  fel- 
ow  servant,  at  the  time  acting  in  the  place, 
and  performing  the  duty,  of  the  corporation 
in  tliat  behalf,  and  the  person  so  injured, 
obeying  or  conforming  to  the  order  of  some 
superior  at  the  time  of  such  injury  having 
the  authority  to  direct;  but  noUiing  herein 
shall  be  construed  to  abridge  the  liability  of 
the  corporation  under  existing  laws.' 

"For  the  entire  act  reference  is  made  to 
Session  Laws  of  1893,  page  204,  Burns's  An- 
notated Indiana  Statutes,  Revision  of  1804, 
paragraphs  7083  to  7087,  inclusive. 

''The  Lake  Erie  ft  Western  Railroad  Com- 
pany is  a  corporation  of  the  state  of  Illinois 
owning  and  operating  a  railroad  extending 
from  Peoria,  Illinois,  into  and  through  the 
state  of  Indiana.  It  is  contended  that  the 
statute  referred  to  is  invalid  becniiue  incon- 
sistent with  the  I4th  Amendment  of  the 
Constitution  of  the  United  States.  If  it  be 
invalid  the  declaration  shows  no  cause  of 
action,  and  the  errors  alleged  to  have  been 
committed  at  the  trial  become  immaterial. 
The  opinion  of  this  court  is  that  material 
error  was  committed  at  the  trial  for  which 
the  judgment  below  should  be  reversed  if  the 
statute  mentioned  is  valid,  and  that  if  the 
statute  mentioned  is  invalid  the  judgment 
should  be  affirmed.  The  question  whether 
that  statute  is  valid  or  violates  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  the  court  hereby  orders  cer- 
tified and  submitted  to  tlie  Supreme  Court 
of  the  United  States  for  its  proper  deci- 
sion." 

Mr.  Addison  O.  Harris  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

It  is  too  late  to  say  that  a  state  may  not 
r^ulate  the  liability  of  railroad  companies 
towards  their  employees  for  injuries  suffered 
by  the  negligence  of  a  coemployee  or  fellow 
servant. 

Chicago  d  N.  W.  R.  Co.  v.  UoLaughlin, 
110  U.  S.  666,  30  L.  ed.  477,  7  Sup.  Ct  Rep. 
1366 ;  Missouri  P.  R.  Co.  v.  Uackey,  127  U. 
S.  206,  32  L.  ed.  107,  8  Sup.  Ct  Rep.  1161 ; 
Minneapolis  i  8t.  L.  R.  Co.  v.  Herrioh,  127 
U.  8.  210,  32  L.  ed.  100,  8  Sup.  Ct  Rep.  1176: 
Minneapolis  4  St.  L.  R.  Co.  v.  Beokwith,  129 
U.  S.  26.  32  L.  ed.  585,  9  Sup.  Ct  Rep.  207 ; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780, 18  Sup.  Ct  Rep.  383 ;  Magoun  v.  f {Itnois 
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Trust  A  8av.  Bank.  170  U.  8.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  R^.  504. 

The  act  being  valid  as  to  the  railroad  com- 
pany, it  cannot  question  the  constitutional- 
ity of  the  act  as  applied  to  others.  Only 
those  whose  rights  would  be  prejudiced  by 
the  enforcement  of  an  unconstitutional  act, 
provision,  or  dause  will  be  heard  to  question 
its  '^idity. 

Brovtn  v.  Ohio  Volley  B.  Co.  79  Fed.  Rep. 
176;  Pittsburgh,  O.  0.  <t  8t.  L.  R.  Co.  v. 
Montgomory,  162  Ind.  1,  40  N.  E.  587 ;  Wag- 
ner V.  Qarrett,  118  Ind.  116,  20  N.  E.  706; 
Smtierson  v.  State  ex  rel.  Stout,  137  Ind. 
564,  24  li.  K.  A.  460.  36  N.  E.  257 ;  Switzer- 
land County'  Oomrs.  v.  Beeves,  148  Ind.  476, 
46  N.  B.  005;  MeKinney  v.  State,  3  Wyo. 
719,  16  L.  R.  A.  710,  30  Pac.  206;  Com.  v. 
Wright,  70  Ky.  22,  42  Am.  Rep.  203 ;  Mar- 
shall V.  Donovan,  10  Bush,  681 ;  Wellington, 
Petitioner,  16  Pick.  06,  26  Am.  Dec.  631; 
Mormon  v.  Boaz,  85  Ky.  657,  4  S.  W.  316; 
Sineiair  v.  Jackson  ex  dem.  Field,  8  Cow. 
643;  Shehane  v.  BaiUy,  110  Ala.  308,  20  So. 
360;  Black,  Ck>nst.  L.  2d  ed.  p.  58;  Cooley, 
Cmwt.  Lim.  6th  ed.  p.  106 ;  State  v.  Becker, 
3  S.  D.  20,  51  N.  W.  1023 ;  6  Am.  i,  Eng.  Enc 
of  Law,  2d  ed.  1000,  where  the  cases  are  well 
collected  and  arranged  under  note  1;  State 
r.  McNulty,  7  N.  D.  160, 73  N.  W.  87. 

Statutes  that  are  constitutional  in  part 
only  will  be  upheld  so  far  as  they  are  not 
in  conflict  with  the  Constitution,  unless  the 
prohibited  parts  are  unseverable.  A  sever- 
ance is  easy  in  this  case,  if  it  should  be 
thought  that  some  corporations  might  ques- 
tion its  validity  as  to  other  clauses,  which 
is  not  admitted,  but  denied. 

Keokuk  Northern  Dine  Packet  Oo.  v.  Keo- 
kuk, 95  U.  S.  80.  24  L.  ed.  377 ;  Penniman's 
Case,  103  U.  S.  716,  suh  nom.  Vial  v.  Penni- 
man.  26  L.  ed.  604;  Tieman  v.  Binker,  102 
U.  S.  123,  26  L.  ed.  103 ;  Kimmish  v.  Ball, 
129  U.  S.  217,  32  L.  ed.  695.  2  Inters.  Com. 
Rep.  407,  0  Sup.  Ct.  Rep.  277 ;  Henderson  v. 
State  ex  rel.  Stout,  137  Ind.  652,  24  L.  R. 
A.  460,  36  N.  E.  257 ;  Field  v.  Clark,  143  U. 
S.  649,  36  L.  ed.  294.  12  Sup.  Ct.  Rep.  496 ; 
Presser  v.  IlUnois,  116  U.  S.  263.  29  L.  ed. 
618,  6  Sup.  Ct  Rep.  680;  Cooley,  Const.  Lim. 
6th  ed.  p.  209 ;  People  ex  rel.  Bradley  v.  /H»- 
nois  State  Reformatory,  148  111.  413, 23  L.  R. 
A.  139,  36  N.  E.  80;  Chicago.  B.  i  Q.  B.  Oo. 
r.  Jones,  149  HI.  361.  24  L.  R.  A.  141,  4  In- 
ters. Com.  Rep.  683.  37  N.  E.  254. 

Mr.  W.  H.  H.  Miller  argued  the  cause 
and,  with  Messrs.  John  B.  Elam  and  John  B. 
Ooehrum,  filed  abrief  for  defendant  in  error: 

Any  legislation  based  on  classification 
must  rest  on  a  reasonable  classiflcation,  and 
one  having  a  just  and  proper  relation  to  the 
■abject-matter. 

Oulf,  O.  <t  8.  F.  B.  Oo.  V.  Ellis,  165  U.  8. 
155,  41  L.  ed.  668,  17  Sup.  Ct  Rep.  265; 
State  ex  rel.  Bichards  v.  Hammer,  42  K.  J. 
L.  435 ;  Com.  ex  rel.  Fertig  v.  Patton,  88  Pa, 
258 ;  Edmonds  v.  Herbrandson,  2  N.  D.  270, 
14  L.  R.  A.  725,  50  N.  W.  070;  State  ex  rel. 
OoUmhus  V.  MiteheU,  31  Ohio  St  592 ;  Peo- 
ple ex  rel.  Lee  v.  Ohautaugua  County 
gapers.  43  TSf.  T.  ID;  Smith  t.  Louisville  d 
V.  R.  Oo.  75  Ala.  449 ;  Soon  Hing  r.  Crowley, 
175  V.  U.       U.  S.,  Book  44. 


113  U.  8.  703,  28  L.  ed.  1146,  6  Sup.  Ct  Ben. 
730;  Oulf,  C.  d  8.  F.  R.  Co.  v.  Ellis,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct  Rep.  265; 
State  ex  rel.  McCue  v.  Ramsey  County 
Sheriff,  48  Minn.  236,  61  N.  W.  112. 

The  statute  at  bar  is  objectionable  in  that 
it  makes  a  classiflcation  based,  not  on  the 
character  of  the  employment  nor  of  the  dan- 
gers to  which  the  employees  are  exposed,  but 
on  the  character  only  of  the  employers. 

Lavallee  v.  St.  Paul,  M.  d  M.  R.  Co.  40 
Minn.  249,  41  N.  W.  974. 

Viewed  from  the  standpoint  of  tiie  serv- 
ant, the  statute  gives  to  those  who  are  in  the 
employ  of  corporations  rights  which  it  de- 
nies to  those  who  are  in  the  employ  of  indi- 
viduals, copartnerships,  or  joint  stook  com- 
panies, although  they  may  be  carrying  on 
the  same  business  under  similar  circum- 
stances. 

Deppe  V.  Chicago,  R.  I.  d  P.  R.  Co.  36 
Iowa,  52;  Johnson  v.  St.  Paul  d  D.  R.  Co. 
43  Minn.  222,  8  L.  R.  A.  419,  45  N.  W.  156. 

The  law  is  general  and  cannot  be  enforced 
by  construction  as  to  some  where  it  is  invalid 
as  to  others  plainly  within  the  scope  of  its 
language. 

United  States  v.  Reese,  02  U.  S.  214,  23  L. 
ed.  563;  Baldwin  v.  Franks,  120  U.  S.  678, 
30  L.  ed.  766,  7  Sup.  Ct  Rep.  666,  763; 
TradeMark  Cases,  100  U.  S.  82,  sub  nom. 
United  States  v.  Steffens,  25  L.  ed.  550;  State 
ex  rel.  Corwin  v.  Indiana  d  O.  Oil,  Oas,  d 
Min.  Co.  120  Ind.  575,  6  L.  R.  A.  579,  2  In- 
ters. Com.  Rep.  758,  22  N.  E.  778;  Logan  v. 
Stogsdale,  123  Ind.  372,  8  L.  R.  A.  68,  24  N. 
E.  136;  Gri/fin  v.  State  ex  rel.  OHffiths,  119 
Ind.  520,  22  N.  E.  7. 

The  court  cannot  say  that  the  legislature 
would  have  enacted  a  part  assumed  to  be 
valid  except  in  connection  with  the  tMitr 
parts  of  the  statute. 

Meshmeier  v.  State,  11  Ind.  482. 

To  strike  out  the  provisions  of  the  act  re- 
lating to  other  corporations,  and  sustain  it 
as  an  act  applying  to  railroad  corporations 
alone,  does  not  remove  the  constitutional  ob- 
jection, as  it  would  still  discriminate  be- 
tween railroads  owned  by  individuals,  oo- 
partnerships,  or  joint  stock  companies  and 
those  owned  by  corporations. 

To  limit  the  statute  in  the  manner  asked 
would  be  to  make  a  new  law,  not  to  enforce 
an  old  one. 

United  States  v.  Reese.  92  U.  S.  214,  23  L. 
ed.  563 :  Baldwin  v.  Franks,  120  U.  S.  678.  80 
L.  ed.  766,  7  Sup.  Ct.  Rep.  656.  763 ;  Warren 
V.  Charlestoum,  2  Gray.  84 :  Allen  v.  Louisi- 
ana, 103  U.  8.  80.  26  L.  ed.  318;  Pollock  v- 
Farmers'  Loan  d  T.  Co.  158  U.  8.  601.  39  L. 
ed.  1108.  15  Sup.  Ct  Rep.  912;  Poindexter 
V.  Oreenhow,  114  U.  S.  270,  29  L.  ed.  185,  5 
Sun.  Ct.  Rep.  903,  962. 

Legislation  for  the  purpose  of  protecting 
railway  employees  against  the  peculiar  dan- 
ger incident  to  parts  of  that  service  must  be 
limited  to  such  dangers.  This  may  be  done 
by  classiflcation,  but  the  classification  must 
have  reference  to  the  hazardous  position,  and 
it  must  be  reasonable. 

Oulf,  O.  d  8.  F.  R.  Co.  V.  mis,  166  U.  8 
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Btate  «0  reL  BioKards  v.  Hammer,  42  N.  J. 
L.  435. 

The  exception  of  municipal  corporations 
would  alao  make  the  law  invalid. 

Maamilian  v.  JVeM?  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Bmith  v.  Rochester,  76  N.  Y. 
606;  Oliver  v.  Worcester,  102  Mass.  489,  3 
Am.  Rep.  485. 

As  to  the  question  whether  a  state  statute 
is  at  war  with  the  Federal  Constitution,  this 
court  judges  for  itself. 

Wright  V.  Nagle,  101  U.  S.  794,  25  L.  ed. 
922;  Jefferson  Branch  Bank  v.  Skellg,  1 
Black,  436, 17  L.  ed.  173;  Mobile  <(  O.  R.  Oo. 
v.  Tennessee,  163  U.  S.  486,  38  L.  ed.  793,  14 
Sup.  Ct  Rep.  968. 

Mr.  Chief  Justice  Fiillsv  delivered  th« 
opinion  of  the  court: 
[350]  'The  contention  is  that  the  act  referred  to 
is  in  conflict  with  the  14th  Amendment  l>e- 
cause  it  denies  the  equal  protection  of  the 
laws  to  the  corporations  to  which  it  is  ap- 
plicable. 
r851]  'In  Pittsburgh,  0.  O.  <£  8t.  L.  R.  Co.  v. 
Montgomery,  152  Ind.  1,  49  N.  E.  682,  the 
statute  in  question  was  held  valid  as  to  rail- 
road companies,  and  it  was  also  held  that 
objection  to  its  validitv  could  not  be  made 
by  such  companies,  on  the  ground  that  it  em- 
braced all  corporations  except  municipal, 
and  that  there  were  some  corporations  whose 
business  would  not  bring  them  within  the 
reason  of  the  classification.  In  announcing 
the  latter  conclusion  the  court  ruled  in  effect 
that  the  act  was  capable  of  severance;  that 
its  relation  to  railroad  corporations  was  not 
essentially  and  inseparably  connected  in 
substance  with  its  relation  to  otiier  corpo- 
rations; and  that,  therefore,  whether  it  was 
constitutional  or  sot  as  to  other  corpora- 
tions, it  might  be  sustained  as  to  railroad 
corporations. 

In  Leep  v.  Bt.  Louis,  I.  M.  d  8.  R.  Co.  58 
Ark.  407.  23  L.  R.  A.  264,  25  S.  W.  76,  and 
Bt.  Louis,  I.  M.  A  B.  R.  Co.  v.  Paul,  64  Ark. 
83,  37  L.  R.  A.  504,  40  S.  W.  706,  an  act  of 
Arkansas  of  March  25,  1889,  was  held  un- 
constitutional by  the  supreme  court  of  that 
state  so  far  as  affecting  natural  persons,  and 
sutained  in  respect  of  corporations;  and  in 
Bt.  Louis.  I.  M.  d  B.  R.  Co.  v.  Paul,  173  U. 
S.  404,  43  L.  ed.  746.  10  Sup.  Ct  Rep.  419, 
that  view  of  the  act  was  accepted  by  this 
court  because  that  court  had  so  decided. 

Considering  this  statute  as  applying  to 
railroad  corporations  only,  we  think  it  can- 
not be  regarded  as  in  conflict  with  the  14th 
Amendment,  ifwouri  P.  R.  Co.  r.  Maokey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct  Rep. 
1161;  Minneapolis  d  Bt.  L.  R.  Oo.  v.  Her- 
riok.  127  U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct. 
Rep.  1176;  OMoago,  K.  d  W.  R.  Oo.  v.  Pon- 
tius, 157  U.  S.  209,  39  L.  ed.  675,  16  Sup. 
Ct  Rep.  686;  Peiroe  v.  Fan  Dusen,  47  U.  S. 
App.  339,  78  Fed.  Rep.  693,  24  C.  0.  A. 
280;  Orient  Ins.  Oo.  v.  Daggs,  172  U.  S.  667. 
43  L.  ed.  662,  19  Sup.  Ct  Ttiep.  281. 

In  Missouri  P.  R.  Co.  v.  Maokey,  the  valid- 
ity of  a  etatute  of  Kansas  of  1874  proWding 
that  "mKry  railroad  company  organized  or 
doing  boafaMM  in  this  state  shall  be  liable 
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for  all  damages  done  to  any  employee  of  such 
company  in  consequence  of  any  neigligence  of 
its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employees  to  any  person 
sustaining  such  damage,"  was  involved,  and 
it  was  held  that  it  did  not  deny  to  railroad 
companies  the  equal  protection  of  the  laws. 
Mr.  Justice  Field  said:  "The  hazardous 
character  of  the  business  of  operating  a  rail- 
way would  seem  to  call  for  'special  legiBla-[368] 
tion  with  respect  to  railroad  corporations, 
having  for  its  object  the  protection  of  their 
employees,  as  well  as  the  safety  of  the  public. 
The  business  of  other  corporations  is  not 
subject  to  similar  dangers  to  their  employ- 
ees, and  no  objections,  uierefore,  can  be  made 
to  the  legislation  on  the  ground  of  its  mak- 
ing an  unjust  discrimination.  It  meets  a 
particular  necessity,  and  all  railroad  corpo- 
rations are,  without  distinction,  made  sul>- 
ject  to  the  same  liabilities.  As  said  by  the 
court  below,  it  is  simply  a  question  of  legis- 
lative discretion  whether  the  same  liability 
shall  be  applied  to  carriers  by  canal  and 
stage  coaches  and  to  persons  and  corpora- 
tions using  steam  in  manufactories." 

In  Minneapolis  d  Bt.  L.  R.  Co.  v.  Berriok, 
the  same  conclusion  was  reached  in  respect 
of  a  law  of  the  state  of  Iowa,  that  "every 
corporation  operating  a  railway  shall  be  lia- 
ble for  all  damages  sustained  by  any  person, 
including  employees  of  such  corporation,  in 
consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineers  or 
other  employees  of  the  corporation,  and  in 
consequence  of  the  wilful  wrongs,  whether  of 
commission  or  omission,  of  such  agents,  en- 
gineers, or  other  employees,  when  such 
wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed^  and  no 
contract  which  restricts  such  liability  shall 
be  legal  or  binding." 

In  Chicago,  K.  d  W.  R.  Co.  r.  Pontius,  » 
bridge  carpenter  employed  by  a  railroad 
company,  who  was  injured  through  the  neg- 
ligence of  employees  of  the  company  while 
assisting  in  loading  timber,  taken  from  the 
false  work  used  in  constructing  a  brid^,  on 
a  oar  for  traaqwrtation  to  another  point  on 
the  company's  road,  was  held  to  be  an  em- 
ployee of  the  company  within  the  meaning  of 
the  statute  of  Kansas,  and  the  validity  ot 
that  act  was  again  affirmed. 

In  Peiroe  v.  Kan  Dusen,  a  aimilar  statute 
of  the  state  of  Ohio  applying  to  railroad 
companies  was  upheld  hf  the  oireoit  oonrt 
of  appeals  for  the  sixth  circuit,  Mr.  Justice 
HarlMi  delivering  the  opinion  of  the  court 

In  Orient  Ins.  Oo.  r.  oaggs,  in  which  an 
act  of  the  state  of  Miaaoori  in  respect  of 
policies  of  insurance  'against  loss  or  damag^SSSJ 
by  fire  was  drawn  in  question,  the  objection 
that  the  statute  discriminated  between  fire 
insurance  companies  and  companies  engaged 
in  other  kinds  of  insuraooe  was  overruled, 
and  it  was  said  that  the  power  of  the  state 
to  distinguish,  sdeet,  and  classify  objects  Of 
legislation  necessarily  had  a  wide  range  of 
discretion;  that  it  was  sufficient  to  satisfy 
the  demands  ot  the  Constitution  if  the  class- 
ification were  practical  and  not  palpablv  ar- 
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bttrary,  and  that  the  classiflcation  of  the 
Missouri  statute  was  not  objectionable  in 
view  of  the  differences  between  fire  insurance 
and  other  insurance.  Missouri  P.  R.  Co.  t. 
Mackey  and  Miimeapolia  d  8t.  L.  R.  Co.  v. 
Beckwith,  129  U.  S.  26,  32  L.  ed.  585,  9  Sup. 
Ct.  Kep.  207,  were  cited  and  approved.  And 
aee  Magoun  v.  Illinois  Trust  <£  8av.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct 
Rep.  594;  Pacific  Exp.  Co.  v.  Seibert,  142  U. 
8.  339,  35  L.  ed.  103d,  12  Sup.  Ct.  Rep.  250; 
Atchison,  T.  <£  8.  F.  R.  Co.  v.  Uatthetoa,  174 
U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct  Rep.  609. 

By  reason  of  the  particular  phraseology  of 
tike  act  under  consideration  it  is  earnestly 
eontended  that  the  decisions  sustaining  the 
Talidity  of  the  statutes  of  Kansas,  Iowa,  and 
Ohio  are  not  in  point,  and  that  Uiis  statute 
ci  Indiana  classified  railroad  companies  ar- 
bitrarily by  name  and  not  with  regard  to  the 
nature  of  the  business  in  which  they  were 
engaged,  but  the  supreme  court  of  the  state 
ID  the  case  cited  has  held  otherwise  as  to  the 
proper  interpretation  of  the  act,  and  has 
treated  it  as  practically  the  same  as  the 
statutes  of  the  states  referred  to.  Indeed 
the  Iowa  statute  is  quoted  from,  and  the 
ease  of  Beckwith,  as  well  as  that  of  Mackey, 
relied  on  as  decisive  in  the  premises. 

As  remarked  in  Missouri,  K.  <t  T.  R.  Co. 
V.  UcCann,  174  U.  S.  580,  586,  43  L.  ed. 
1093,  1096,  19  Sup.  Ct.  Rep.  755,  the  conten- 
tion calls  on  this  court  to  disregard  the  in- 
terpretation given  to  a  state  statute  by  the 
court  of  last  resort  of  the  state,  and,  by  an 
adverse  construction,  to  decide  that  the  state 
law  is  repugnant  to  the  Constitution  of  the 
United  States.  "But  the  elementary  rule  is 
that  this  court  accepts  the  interpretation  of 
a  statute  of  a  state  affixed  to  it  by  the  court 
of  last  resort  thereof." 

This  being  an  action  brought  hj  TuUis  to 
recover  damages  for  an  injury  suffered  while 
in  the  employment  of  the  railroad  company, 
caused  by  the  negligent  act  of  a  fellow  serv- 
iS64]ant,  'for  which  the  company  was  alleged  to 
be  responsible  by  force  of  the  act,  we  answer 
the  question  propounded  that  the  statute  as 
construed  and  applied  by  the  Supreme  Court 
of  Indiana  is  not  invalid  and  does  not  vio- 
tate  the  Fourteenth  Amendment  to  the  Con- 
tHtution  of  the  United  States. 

Certificate  accordingly. 


THE  PEDRO. 

(Bee  8.  C.  Reporter's  ed.  354-382.) 

Commencement  of  war  toith  Spain — capture 
of  prize — vessel  owned  by  Spanish  corpo- 
ration— oumership  of  stopk  by  British 
mhjecta — intent  to  take  British  registry. 

X.  War  between  the  United  Btates  and  Spain 
existed  on  April  21,  1898.  when  diplomatic 
relations  were  broken  off.  and  Spain,  in  n 
eommoDlcatioD  to  the  United  States  miolstcr 
at  Madrid,  accepted  the  resolution  of  Con- 
gress for  Intervention  In  Cuba  as  a  declara- 
tion of  war,  although  the  formal  decree  by 
Spain  and  the  declaration  of  war  by  Con- 
grew  were  not  made  antll  afterwards. 

S.     A  vessel  owned  by  a  Spanish  corporation, 

having  a  Spanish  registry,  sailing  under  the 
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Spanish  flag  and  a  Spanish  license,  and  ofll- 
cered  and  manned  by  Spaniards,  must  be 
deemed  a  Spanish  vessel  for  the  purpose  of 
capture  as  a  prize,  although  British  subjects 
were  the  legal  owners  of  some,  and  the  equi- 
table owners  of  the  rest,  of  the  stock  In  the 
corporation,  and  Intended  to  restore  the  ves- 
sel to  British  registry  If  war  rendered  the 
change  desirable. 
S.  A  Spanish  vessel  sailing  from  Havana  for 
Santiago  on  April  22,  1898,  with  no  cargo 
except  what  was  destined  for  the  enemy's 
ports,  was  subject  to  capture,  although  ber 
voyage  began  at  Antwerp,  Belgium,  and  she 
was  under  charter  to  proceed  from  Cuba  to 
a  port  of  the  United  States  to  get  a  cargo 
for  a  return  voyage  to  Europe. 

[No.  115.] 

Argued  November  2,  3,  1899.    Decided  De- 
cember 11,  11S09. 

APPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  Florida,  condemning  a 
Spanish  vessel  captured  as  a  prize.  Af- 
firmed. 

Statement  by  Fuller,  Ch.  J.: 

*This  is  an  appeal  from  a  decree  of  the[355] 
district  court  of  the  United  States  for  the 
southern  district  of  Florida  condemning  the 
steamer  Pedro  as  lawful  prize  of  war  on  a 
libel  filed  April  23,  1898. 

April  20,  1898,  the  President  approved  the 
following  joint  resolution : 

"First  That  the  people  of  the  island  of 
Cuba  are.  and  of  right  ought  to  be,  free  and 
independent. 

"Second.  That  it  is  the  duty  of  the  United 
States  to  demand,  and  the  government  of  the 
United  States  does  hereby  demand,  that  the 
government  of  Spain  at  onoe  relinquish  its 
authority  and  government  in  the  island  of 
Cuba  and  withdraw  its  land  and  naval  forces 
from  Cuba  and  Cuban  waters. 

"Third.  That  the  President  of  the  United 
States  be,  and  he  hereby  is,  directed  and  em- 
powered to  use  the  entire  land  and  naval 
forces  of  the  United  States,  and  to  call  into 
the  actual  service  of  the  United  States  the 
militia  of  the  several  states,  to  such  extent 
as  may  be  necessary  to  carry  these  resolu- 
tions into  effect 

"Fourth.  That  the  United  States  hereby 
disclaims  any  disposition  'or  intention  to  ex- [356] 
ereise  sovereignty,  jurisdiction,  or  control 
over  said  island  except  for  the  pacification 
thereof,  and  asserts  its  determination,  when 
that  is  accomplished,  to  leave  the  govern- 
ment and  control  of  the  island  to  its  people." 
30  Stat  at  L.  738. 

On  the  same  day,  the  minister  of  Spain  to 
the  United  States  requested  and  obtained  his 
passports;  the  text  of  the  resolution  was 
cabled  to  the  minister  of  the  United  States 
at  Madrid;  and  the  Secretary  of  State  by 
separate  despatch  directed  him  to  oommuni- 
cate  the  resolution  to  the  government  of 
Spain  with  the  formal  demand  of  the  United 
States  therein  made,  and  the  notification 
that  in  the  absence  of  a  response  by  April 
23  the  President  would  proceed  without  fur- 
ther notice  to  use  the  power  and  authority 
enjoined  and  conferred  upon  him. 
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April  21  the  minister  of  the  United  States 
at  Madrid  acknowledged  the  receipt  of  the 
Secretary's  despatch  that  morning,  but  say- 
ing thai  before  he  had  comntunicated  it  he 
bad  been  notified  by  the  minister  of  foreign 
affairs  of  Spain  that  diplomatic  relations 
were  broken  off  between  the  two  countries, 
and  that  lie  had  accordingly  asked  for  his 
passports.  The  letter  from  the  minister  of 
foreign  affairs  of  Spain  referred  to  was  as 
follows: 

"In  eompliance  with  a  painful  duty  I 
hAve  the  honor  to  inform  Your  Excellency 
that  the  President,  having  approved  a  reso- 
lution of  both  Chambers  of  the  United  Stiites, 
which,  in  denying  the  legitimate  sovereignty 
of  Spain  and  threatening  an  immediate 
armed  intervention  in  Cuba,  is  equivalent  to 
an  evident  declaration  of  war,  the  govern- 
ment of  His  Majesty  ha«  ordered  its  minister 
in  Washington  to  withdraw  without  loss  of 
time  from  the  Korth  American  territory, 
with  all  the  peraonnel  of  the  legation.  By 
this  act  the  diplomatic  relations  which  pre- 
viously existed  between  the  two  countries  are 
brc^en  off,  all  official  communications  be- 
tween their  respective  representatives  ceas- 
ing, and  I  hasten  to  communicate  this  to 
Your  Excellency  in  order  that  on  your  pa,rt 
you  may  make  such  dispositions  as  seem  suit- 
able. I  beg  Your  Exoolency  to  acknowledge 
the  receipt  of  this  note  at  such  time  as  you 
[SSTjdeem  'proper,  and  I  avail  myself  of  this  op- 
portunity to  reiterate  to  you  the  assurances 
of  my  distinguished  consideration." 

The  Secretary  of  the  Navy  at  onoe  gave  in- 
structions to  the  commander  in  chien  of  the 
North  Atlantic  squadrcm  to  "immediately  in- 
stitute a  blockade  of  the  north  coast  of  Cuba, 
extending  from  Cardenas  on  the  east  to 
Babia  Honda  on  the  west;  also,  if  in  your 
opinion  your  force  warrants,  the  port  of 
CUenfucgos,  on  the  south  side  of  the  island. 
.  .  .  It  is  believed  that  tiiis  blockade  will 
out  off  Havana  almost  entirdy  fr<nn  receiv- 
ing supplies  from  the  outside.  .  .  .  The 
department  does  not  wish  the  defenses  of 
Bavaoft  to  be  bombarded  or  attadced  by  your 
squadron." 

April  22  Admiral  Sampson,  in  comnMtnd, 
instituted  the  blodcade,  and  on  that  day  the 
President  issued  the  following  prodamaAion : 

"Whereas,  by  a  joint  reaoluuon  passed  by 
the  Congress  and  aj^roved  April  20,  1808, 
and  eommunicated  to  the  government  of 
Spain,  it  was  demanded  that  said  govern- 
ment at  once  rdinqoish  its  aiithority  and 
Sovemment  in  the  island  of  Cuba,  aod  with- 
raw  its  land  and  naval  forces  from  Cuba 
and  Cuban  waters;  and  the  President  of  the 
United  States  was  directed  and  empowered 
to  use  the  entire  land  and  naval  forces  of  the 
United  States,  and  to  call  into  the  actual 
service  of  the  United  States  the  militia  of 
the  several  states,  to  such  extent  as  might 
be  necessary  to  carry  said  raaolution  into 
effect;  and 

"Whereas,  in  carrying  Into  effect  said 
resolution,  the  Preddent  of  the  United 
States  deems  it  necessary  to  set  on  foot  and 
maintain  a  blockade  of  the  north  coast  of 
Cuba,  including  all  ports  on  said  coast  be 
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tween  Cardenas  and  Babia  Honda  and  th« 
port  of  Cienfuegos  on  the  south  coast  of 
Cuba: 

"Now,  therefore,  I,  William  McKinl^. 
President  of  the  United  States,  In  order  to 
enforce  the  said  resolution,  do  hereby  de> 
clare  and  proclaim  that  the  United  States 
of  America  have  instituted,  aaid  will  main- 
tain, a  blockade  of  the  north  coast  of  Cuba, 
including  ports  on  said  coast  iietween  Car- 
denas and  Bahia  Honda  and  the  port  of  Cien- 
fuegos  on  the  'south  coastof  Cuba,aforesaid,[368] 
in  pursiuuDce  of  the  laws  of  the  United  States 
and  the  law  of  nations  applicable  to  such 
cases.  An  efficient  force  will  be  posted  so  as 
to  prevent  the  entrance  and  exit  of  vessds 
from  the  ports  aforesaid.  Any  neutral  ve^ 
sd  approaching  any  of  said  ports,  or  at- 
tempting to  leave  tike  same,  without  notice 
or  knowledge  of  the  establishment  of  such 
blockade,  will  be  duly  warned  by  the  com- 
mander of  the  blockading  foroes,  who  will 
indorse  on  her  register  the  fact,  and  the 
date,  of  such  warning,  where  such  indorse- 
ment was  made ;  and  if  the  same  veesd  shall 
again  attempt  to  enter  any  blockaded  port, 
ahe  will  be  captured  and  sent  to  the  nearest 
convenient  port  for  such  proceedings  against 
her  and  her  cargo  as  prize  as  may  be  deemed 
advisable. 

"Neutral  vessels  lying  in  any  of  said  ports 
at  the  time  of  the  establishment  of  such 
blockade  will  be  allowed  thirty  days  to  issue 
therefrom."    30  Sta/L  at  L.  1760. 

April  23  the  Queen  Regent  of  Spain  issued 
a  decree,  in  which,  among  other  things,  it 
was  stated: 

"Art.  I.  The  state  of  war  existing  between 
Spain  and  the  United  States  terminates  the 
treaty  of  peace  and  friendrttip  of  the  27th 
October,  1795,  the  proUKsai  of  the  12th  Janu- 
ary, 1877,  and  all  other  agreements,  com- 
pacts, and  eonventions  that  have  been  in 
force  up  to  the  present  between  the  two  coun- 
tries. 

"Art.  II.  A  term  of  five  days  from  the 
date  of  the  publication  of  the  present  royal 
decree  in  the  Madrid  Qacette  is  allowed  to 
all  United  States  ships  andiored  in  Spanish 
ports,  during  which  taey  are  at  liberty  to  de- 
pwrt" 

April  25,  in  response  to  a  message  from  the 
President,  Congress  passed  the  following  act, 
which  was  thereupon  duly  and  at  once  ap- 
proved: 

"First.  That  war  be,  and  the  same  is  here- 
by, dedared  to  exist,  and  that  war  has  ex- 
isted since  ihe  twenty-first  day  of  April, 
Anno  Domini  eighteen  hundred  and  ninety- 
eight,  including  said  day,  between  the  Unit- 
ed States  of  America  and  the  Kingdom  of 
Spain. 

"Second.  That  the  President  of  the  United 
States  be,and  *he  hereby  is.directed  and  em-[8B9] 
powered  to  use  the  entire  land  and  naval 
forces  of  the  United  States,  and  to  call  into 
the  actual  service  of  the  United  States  the 
militia  of  the  several  states,  to  such  extent 
as  may  be  necessary  to  carry  this  act  into 
effect.'^    30  Stot  at  L.  364. 
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April  26  the  Preeident  ia»ued  a,  further 
proclamation,  as  follows: 

"Whereaa,  By  an  act  of  Congress  ap- 
proved April  25,  1898,  it  is  declared  that 
war  exists,  and  that  war  has  existed  since 
the  21st  day  of  April,  ▲.  d.  1898,  including 
said  day,  between  the  United  States  of  Amer- 
ica and  the  Kingdom  of  Spain ;  and 

"Whereas,  It  being  desirable  that  such 
war  should  be  conducted  upon  principles  in 
harmony  with  the  present  views  of  nations 
and  sanctioned  by  their  recent  practice,  it 
has  already  been  announced  that  the  policy 
of  this  government  wiU  be,  not  to  resort  to 
privateering,  but  to  adhere  to  the  rules  of 
the  Declaration  of  Paris: 

''Now,  therefore,  I,  William  McKinley, 
President  of  the  United  States  of  America, 
by  virtue  of  the  power  vested  in  me  by  the 
Constitution  and  the  laws,  do  hereby  declare 
and  proclaim: 

"1.  The  neutral  flag  covers  enemy's  goods, 
with  the  exception  of  contraband  of  war. 

"2.  Neutral  goods,  not  contraband  of  war, 
are  not  liable  to  confiscation  under  the 
enemy's  flag. 

"3.  Blockades  in  order  to  be  binding  must 
be  effective. 

"4.  Spanish  merchant  vessels,  in  any  ports 
or  places  within  the  United  States,  shall  be 
allowed  till  May  21, 1898,  inclusive,  for  load- 
ing their  cargoes  and  departing  from  such 
ports  or  places;  and  such  Spanish  merchant 
vessels,  if  met  at  sea,  by  any  United  States 
ship,  shall  be  permitted  to  continue  their 
voyage,  if,  on  examination  of  their  papers, 
it  shall  appear  that  their  cargoes  were  taken 
on  board  before  the*  expiration  of  the  above 
term;  Provided,  that  nothing  herein  con- 
tained shall  apply  to  Spanish  vessels  having 
on  board  any  officer  in  the  military  or  naval 
service  of  the  enemy,  or  any  coal  (except 
such  as  may  be  necessary  for  the  voyage) ,  or 
[360]any  other  article  'prohibited  or  contraband 
of  war,  or  any  despatch  of  or  to  the  Spanish 
government 

"5.  Any  Spanish  merchant  vessel  which, 
prior  to  April  21,  1898,  shall  have  sailed 
from  any  foreign  port  bound  for  any  port  or 
place  in  the  United  States,  shall  be  permit- 
ted to  enter  such  port  or  place,  and  to  dis- 
charge her  cargo,  and  aftwwards  forthwith 
to  depart  without  molestation;  and  any  such 
vessel,  if  met  at  sea  by  any  United  Statea 
ship,  shall  be  permitted  to  continue  her  voy- 
age to  any  port  not  blockaded. 

"6.  The  right  of  search  is  to  be  exercised 
with  strict  regard  for  the  rights  of  neutrals, 
and  the  voyages  of  mall  steamers  are  not  to 
be  interfered  with  except  on  the  clearest 
grounds  of  suspicion  of  a  violation  of  law  in 
respect  of  contraband  or  blockade."  30  Stat 
at  L  1770. 

The  steamship  Pedro  was  built  at  New- 
castle, England,  in  1883,  and,  until  1887, 
sailed  under  British  registry  and  the  name 
of  the  Idlbom  Tower.  In  the  latter  year 
her  name  was  changed  to  the  Pedro,  and  she 
was  transferred  to  La  Compania  la  Flecha, 
a  Spanish  corporation  of  Bilboa,  Spain,  and 
registered  at  that  nort  in  its  name,  and,  oo 
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October  4, 1887, obtained  a  royal  patent  from 
the  Crown  of  Spain,  which  was  issued  to  her 
as  the  property  of  the  company.  Thereafter 
she  sailed  under  the  Spanish  flag  and  was 
officered  and  manned  by  Spaniards,  though 
she  was  engaged  in  the  transportation  of 
cargo  for  hire  as  a  merchant  vessel  under  the 
management  of  G.  H.  Fletcher  &  Company 
of  Liverpool.  Her  voyages  began  in  Europe, 
where  she  took  cargo  for  Cuban  ports,  from 
which  ports  on  discharge  she  proceeded  to 
ports  of  the  United  States,  where  she  took 
cargo  for  a  port  of  discharge  in  Europe,  the 
round  trip  occupying  about  three  months. 
Between  March  20  and  March  25,  1898,  she 
took  on  board  at  Antwerp,  Belgium,  some 
2,000  tons  of  cargo  for  Havana,  Santiago  de 
Cuba,  and  Cienfuegos,  Cuba,  of  which  1,700 
tons  was  rice,  and  the  rest  hardware,  empty 
bottles,  paper,  cement,  and  general  cargo. 

On  March  18,  1898,  she  was  charter^  to 
the  firm  of  Keyser  k  Company,  being  de- 
scribed in  the  charter  party  as  "now  loiuling 
in  Antwerp  for  Cuba,''  to  proceed  to  Pensa- 
cola,  Florida,  *or  Ship  Island,  Mississippi,(361] 
"with  all  convenient  speed,"  to  load  a  cargo 
of  lumber  for  Rotterdam  or  Antwerp.  The 
charter  party  provided  that  "should  the  ves- 
sel not  be  in  all  respects  ready  for  cargo  at 
her  loading  place  on  or  before  the  18th  of 
May,  1808,  charterers  or  their  agents  have 
the  option  of  canceling  this  charter.  If  re- 
quired by  charterers,  lay  days  are  not  to  com- 
mence at  loading  port  before  the  5th  of  May, 
1898."  Among  the  ship's  papers  was  a  bill 
of  health  issued  by  the  consul  of  the  United 
States  at  Antwerp,  March  24,  which  de- 
Tibed  her  as  "engaged  in  Atlantic  trade, 
and  plies  between  Antwerp,  Cuba,  and  the 
United  States."  The  bill  of  health  conclud- 
ed as  follows:  "I  certify  that  the  vessel  has 
complied  with  the  rules  and  regulations 
made  under  the  act  of  February  15,  1893, 
and  that  the  vessel  leaves  this  port  bound  for 
Pensacola,  in  the  United  States  of  America, 
via  Havana,  Santiago,  and  Cienfuegos."  The 
steamer's  freight  list  on  the  voyage  to  Cuban 
ports  was  valued  at  about  $7,000,  stated  to 
be  barely  sufBcient  to  cover  the  expenses  of 
receiving,  transporting,  and  delivering  that 
cargo;  and  the  charter  hire  on  the  contem- 
plated voyage  from  Pensacola  or  Ship  Island 
to  Rotterdam  would  have  been  about  $25,- 
000. 

The  steamer  turrived  at  HaTaaa  on  April 
17,  and  remained  tiiere  for  five  days,  dis- 
charging about  1600  tons  of  her  cargo,  and 
taking  on  some  20  tons  of  general  merchan- 
dise for  Santiago.  Oo  April  22,  at  about 
half  after  3  o'clock  in  the  afternoon,  she  left 
Havana  for  ScuiUago,  and  at  6  o'clock,  when 
about  IS  miles  east  of  the  Morro,  at  the  en- 
trance of  Havana  harbor,  and  6  miles  north 
of  the  Cuban  coast,  was  captured  by  the 
cruiser  New  York,  one  of  the  blockading  fleet, 
and  sent  to  Key  West  in  charge  of  a  prize 
crew.    There  she  was  libelled  on  April  23. 

In  due  course,  proofs  in  prepciratorio, 
which  embraced  the  ship's  papers  and  the 
depositions  of  her  master  and  first  officer, 
were  taken.  The  master  appeared  in  behalf 
of  the  owners  and  made  claim  to  the  vessel, 
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and  moved  the  court  for  leave  to  take  fur- 
ther proofs  presenting  with  the  motion  his 
test  affidavit  In  the  affidavit  it  was  allied 
that,  aHhough  a  majority  of  the  stock  of  La 
[862jCompania  la  Flecha  was  registered  in  'the 
names  of  Spanish  subjects  and  only  a  mi- 
nority in  the  names  of  British  subjects 
(members  of  the  firm  of  G.  H.  Fletcher  & 
Company),  one  of  the  latter  had  posseesion 
'  of  all  the  certificates  of  stock,  which,  under 
the  charter  of  the  company,  established  the 
ownership  thereof,  whereby  be  was  the  "sole 
beneficial  owner  of  the  said  steamer  Pedro." 
And  further  that  the  steamer  was  trans- 
ferred from  the  British  to  the  Spanish  reg- 
istry solely  for  commercial  reasons,  "there 
being  discriminations  in  favor  of  vessels 
carrying  the  Spanish  flag  in  respect  of  com- 
merce with  the  colonies  of  Spain,  in  consid- 
eration of  dues  paid  by  such  steamers  to  the 
government  of  Spain,"  but  that  it  was  the 
intention  of  the  British  stockholders  to  with- 
draw her  from  the  Spanish  registry  and 
from  under  the  Spanish  flag,  and  restore  her 
to  the  British  registry  and  the  flag  of  Great 
Britain  whenever  the  trade  might  be  dis- 
turbed. It  was  also  alleged  that  the  steam- 
er was  insured  "against  all  perils  and  adven- 
tures, including  the  risks  of  war,  for  her  full 
value,  by  underwriters  of  Lloyds,  London, 
and  by  insurance  companies  organized  and 
existing  under  and  pursuant  to  the  laws  of 
Great  Britain,  and  that  if  the  said  vessel 
should  be  condemned  as  prize  by  this  court 
the  loss  will  rest  upon  and  be  borne  by  the 
said  English  underwriters." 

The  motion  was  denied,  the  cause  heard  on 
the  pleadings  and  the  proofs  taken  tn  prepar- 
atorio,  and  a  decree  of  condemnation  en- 
tered. Subsequently  the  Secretary  of  the 
Navy  elected  to  take  the  vessel  for  the  use 
of  the  United  States  pursuant  to  !  4624  of 
the  Revised  Statutes.  By  order  of  court 
she  was  duly  appraised  and  delivered  to  the 
Navy  Department,  and  the  amount  of  her 
appraised  value  depoElited  with  the  Assistant 
Treasurer  of  the  United  States,  at  New 
York,  subject  to  the  order  of  the  district 
court.  From  the  decree  of  condemnation  an 
appeal  was  prosecuted  to  this  court. 

Ifr.  WUbelmiu  Mynderse  argued  the 
cause,  and  Messrs.  Butler,  Notman,  Joline, 
<t  Mynderse  filed  a  brief,  for  the  appellant: 

Under  ordinary  rules  of  construction  the 
proclamation  of  April  26,  1898,  became  ef- 
lective  as  of  the  day  of  its  date. 

Lapeyre  r.  United  States,  17  Wall.  101,  21 
L.  ed.  606;  United  States  v.  Jlorton,  97  U.  8. 
164,  24  L.  ed.  907. 

lie  ownership  of  a  vessel  determines 
whether  or  not  it  is  neutral,  and  the  rights 
of  the  owner  are  not  effectually  determined 
by  the  flag  which  he  is  carrying. 

Lawrence,  Int.  Law,  S  182,  p.  326. 

A  controlling  feature  leading  to  condem- 
nation is  the  time  and  opportunity  which  the 
owner  has  had  to  make  a  change  of  flag  and 
register. 

The  Bailie  Jackson,  Blatchf .  Prize  Cas.  42, 
Fed.  Cas.  No.  6,961;  The  William  Bagaley, 
5  Wall.  377,  «i6  nom.  The  William  Bagaley 
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V.  United  States,  18  L.  ed.  683;  The  Qra$ 
Jacket,  5  Wall.  342,  sub  nom.  The  Qrey 
Jacket  V.  United  States,  18  L.  ed.  646. 

The  register  and  flag  under  which  the 
Pedro  was  sailing  do  not  constitu«e  the  ves- 
sel enemy  property  beyond  inquiry. 

Del  Col  V.  Arnold,  3  Dall.  333,  1  L.  ed. 
624;  United  States  v.  The  Areola,  Fed.  Cas. 
No.  14,464a. 

Mr.  James  H.  Hajrden.  argued  the  cause 
for  the  captors  {Mr.  Joseph  K.  McCammon 
for  the  captors  and  Assistant  Attorney  Gen- 
eral Boyt  for  the  United  States  were  with 
him  on  the  brief) : 

The  property  of  a  house  of  trade  estab- 
lished in  the  enemy's  country  is  condemnable 
as  a  prize,  whatever  may  be  the  domicil  of 
the  partners. 

The  Friendsehaft,  4  Wheat  105,  4  L.  ed. 
525 ;  The  Cheshire,  3  Wall.  231,  sui  nom.  The 
Cheshire  v.  United  States,  18  L.  ed.  176;  The 
Frances,  8  Cranoh,  335,  3  L.  ed.  681 ;  Story, 
Principles  and  Practice  of  Prize  Courts,  pp. 
60-66;  Hall,  Int  Law,  p.  524. 

The  mere  act  of  sailing  under  a  license 
granted  by  a  belligerent  state  is  sufficient  to 
condemn  a  vessel,  without  regard  to  the  ob- 
ject of  her  voyage  or  the  port  of  her  destina- 
tion. 

The  Ariadne,  2  Wheat  143,  4  L.  ed.  205; 
The  Biram,  1  Wheat  440,  4  L.  ed.  131 ;  The 
Aurora,  8  Cranch,  203,  3  L.  ed.  636;  The 
Julia,  8  Cranch,  181,  3  L.  ed.  628. 

A  formal  declaration  is  not  essential  to 
the  existence  of  a  state  of  war,  and  all 
enemy  property  found  on  the  high  seas  at  the 
actual  outbreak  of  war  is  the  legitimate  sub- 
ject of  prize. 

The  Eliza  Ann,  1  Dod.  Adm.  247. 

The  letter  of  the  proclamation,  specifleaUy 
limiting  its  scope,  is  not  to  be  disregarded  in 
favor  of  a  mere  supposition  as  to  what  is  the 
tendency  of  civilizatton  and  what  should 
have  been  the  policy  of  the  United  States. 

The  Phceniw,  1  Spinks,  Prize  Cas.  306; 
Hannihal  <£  St.  J.  R.  Co.  y.  Missouri  River 
Packet  Co.  125  U.  8. 260, 31  L.  ed.  731,  8  Sup. 
Ct  Eep.  874;  St.  Paul,  M.  d  M.  R.  Co.  r. 
Phelps,  137  U.  8.  528,  34  L.  ed.  767,  11  Sup. 
Ct  Rep.  168. 

*Mr.  Chief  Justice  Fuller  delivered  the[863J 
opinion  of  the  court: 

When,  on  the  22d  day  of  April,  this  Span- 
ish steamer  sailed  from  Havana,  the  United 
States  and  Spain  were  at  war.  Congress 
had  adopted  a  resoluticm  April  20,  demand- 
ing "that  the  government  of  Spain  at  once 
relinquish  its  authority  and  government  in 
the  island  of  Cuba  and  withdraw  its  land 
and  naval  forces  from  Cuba  and  Cuban  wa- 
ters," and  directing  and  empowering  the 
President  "to  use  the  entire  land  and  naval 
forces  of  the  United  States,  and  to  call  into 
the  actual  service  of  the  United  States  the 
militia  of  the  several  states,  to  such  extent 
as  may  be  necessary  to  carry  these  resolu- 
tions into  effect."  Time  was  given  by  the 
Executive  until  April  23  for  Spain  to  signify 
compliance  with  the  demand,  but  the  Span- 
ish covemment  at  once,  on  April  21,  recog- 
nized the  resolution  as  "an  evident  declara- 
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tion  of  war,"  and  diplomatic  relations  were 
broken  off.  Blockade  had  been  proclaimed 
April  22,  and  put  into  effective  opei-ation  at 
Havana,  and,  immediately  thereupon,  else- 
where, under  the  proclamation.  And  by  the 
act  of  Congress  of  April  25  it  was  declared 
thftt  war  had  existed  since  the  21st  day  of 
April. 

Being  an  enemy's  vessel,  the  Pedro  was  lia- 
able  to  capture  as  lawful  prize,  unless  ex- 
onpted  therefrom  by  the  terms  of  the  proc- 
lamation of  April  26.  If  that  document  in 
its  bearing  on  this  oase  could  be  regarded  as 
•mbiguous,  a  liberal  construction  might  be 
indalged  in;  and  it  is  urged  that  such  liber- 
ality should  in  any  event  be  accorded  in  view 
of  tlie  traditional  policy  of  this  government 
in  respect  of  the  exemption  of  private  prop- 
«r^  at  sea  during  war. 

In  The  Phanix,  1  Spinks,  Ecd.  &  Adm. 
Rep.  306,  310,  Spinks  Prize  Cases,  1,  Dr. 
Iiushington  said  in  reference  to  the  relaxa- 
tion of  belligerent  rights  by  official  action: 
•^f  the  words  of  the  document  are  capable 
[S64]of  two  constructions,  then  *I  am  clearly  of 
opinion  that  the  one  most  favorable  to  the 
Miigerent  party  in  whose  favor  the  docu- 
ment is  issued  otight  to  be  adopted ;  but  the 
eonrt  must  bear  in  mind  that  its  province  is 
not  /h»  dare,  but  jus  dicere;  and  I  must 
again  refer  to  the  principle  which  I  have 
often  enunciated  in  this  court.  Verbis  plane 
earpreesia  omnino  ttandum  est." 

As  applicable  here,  the  meaning  of  the  lan- 
guage used  appears  to  us  plain,  and  the  proc- 
lamation not  open  to  interpretation,  since 
none  is  needed;  nor  are  we  justified  in  ex- 
panding executive  action  by  construction  be- 
cause of  the  diplomatic  attitude  of  this  gov- 
ernment in  respect  of  the  exemption  of  all 
property,  not  contraband,  of  citizens  and 
subjects  of  nations  at  war  with  each  other — 
an  exemption  which  has  not  as  yet  been 
adopted  into  the  law  of  nations. 

It  may  be  that  the  hardships  incident  to 
the  contrary  view  will  finally  be  found  so 
destitute  of  corresponding  advantage  as  to 
lead  to  the  general  acceptance  of  the  doc- 
trine so  long  unsuccessfully  advocated  by 
our  statesmen  and  publicists,  in  diminution 
of  the  evils  of  war;  but  we  must  apply  the 
law  as  it  is.  and  not  the  law  as  they  have 
contended  it  should  be. 

llie  Pedro  did  not  come  within  the  fourth 
article  of  the  proclamation,  for  she  was  in 
Havana,  a  port  of  the  enemy,  on  April  21, 
and  not  "in  any  port  or  place  within  the 
United  States."  She  sailed  from  Havana 
for  Santiago,  another  port  of  the  enemy,  on 
April  22.  was  captured  that  day,  and 
roughed  Key  West  on  April  23  as  a  prize  of 
war.  The  suggestion  that  she  was  thus 
brought  within  the  exemption  requires  no 
remark. 

Nor  did  the  fifth  article  of  the  proclama- 
tion exempt  the  Pedro.  That  article  provid- 
ed that  "any  Spanish  merchant  vessel  which, 
prior  to  April  21,  1808,  shall  have  sailed 
from  any  foreign  port,  bound  for  any  port 
or  place  in  the  Uidted  States,  shall  be  per- 
mitted to  enter  such  port  or  place,  and  to 
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discharge  her  cargo,  and  afterwards  fortb- 
with  to  depart  without  molestation." 

The  Pedro  remained  in  the  harbor  of  Ha^ 
vana  from  the  17th  until  the  22d  of  ApriL 
We  think  it  must  be  assumed  that  she  was 
advised  of  the  strained  relations  between  the 
United  States  and  Spain,  and  the  imminency 
of  hostilities.  At  all  events,  'she  did  not[365] 
leave  Havana  until  the  day  after  that  desig- 
nated by  Congress  and  the  President  as  the 
day  on  which  war  actually  began,  and  which 
was  also  so  regarded  by  the  government  of 
Spain.  She  had  no  cargo  to  be  discharged 
at  any  port  or  place  in  the  United. States, 
but  had  cargo  for  Santiago  and  Cienfuegos, 
Cuban  ports  held  by  the  Spanish  forces;  and 
she  cleared,  not  for  Pensacola,  but  for  San- 
tiago. She  was  not  within  the  letter  of  the 
proclamation,  nor  within  the  reasons  usually 
assigned  for  the  exemption  as  pointed  out  in 
the  opinion  of  the  district  judge.  The  Buena 
Ventura,87  Fed. Rep. 927.  She  had  not  left  a 
foreign  port  in  ignorance  of  the  perilous  con- 
dition of  affairs,  and  innocently  taken  a 
course  which  would  subject  her  to  our  power 
by  entering  one  of  our  ports.  Neither  was 
she  bringing  cargo  to  this  country  for  the  in- 
crease of  our  resources  or  the  convenience  of 
our  citizens.  On  the  contrary,  she  was  sail- 
ing from  one  port  to  another  port  of  the  en- 
emy, and  all  the  cargo  she  had  on 
board  was  destined  for  the  enemy's 
ports.  Not  only  this,  but  she  took  on 
cargo  at  Havana  for  Santiago,  and  was 
captured  while  thus  actually  trading  from 
one  enemy  port  to  another  enemy  por^  being 
herself  an  enemy  vessel.  In  these  circum- 
stances the  fact  that  the  Pedro  was  under 
contract  to  ultimately  proceed,  after  omi- 
cludinR  her  visits  to  the  Spanish  ports,  to  a 
port  of  the  United  States,  to  there  load  for 
Europe,  did  not  bring  her  within  the  exemp- 
tion of  the  proclamauon. 

The  doctrine  as  to  continuity  of  voy- 
age, as  laid  down  by  this  court  in  the  oases 
cited  by  appellant,  has  no  application. 

In  The  Circassian,  2  Wall.  135,  sui  nom. 
Uunter  v.  United  States,  17  L.  ed.  796,  it 
was  ruled  thaX  the  intent  to  violate  a  block- 
ade, found  as  a  fact,  was  not  disproved  by 
evidence  of  a  purpose  to  call  at  a  neutral 
port,  not  reached  at  time  of  capture,  with 
ulterior  destination  to  the  blockaded  port. 
In  The  Bermuda,  3  Wall.  514,  sub  nom. 
Baigh  v.  United  States,  18  L.  ed.  200,  the 
actual  destination  to  a  belligerent  port, 
whether  ulterior  or  direct,  was  held  to  deter- 
mine the  character  of  the  transaction  as  a  * 
whole;  that  transhipment  could  not  change 
the  effect  of  the  pursuit  of  a  common  object 
by  a  common  plan;  and  that,  if  the  cargo 
was  contraband,  its  condemnation  was  jus- 
tified, whether  the  voyage  was  to  ports  block- 
aded or  to  ports  not  blockaded;  and  so'as  to[366] 
the  vessel  in  the  former  case.  And  in  The 
8f>ringbok,  5  Wall.  1,  sub  nom.  The  Spring- 
bok  V.  United  States,  18  L.  ed.  480,  it  was 
held  that  an  intention  to  tranship  cargo  at  a 
neutral  port  did  not  save  it  when  destined 
for  a  blockaded  port;  that  as  to  cargo,  both 
in  law  and  intent,  the  voyage  from  London 
to  the  blockaded  port  was  one  voyage,  and 
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that  the  liability  attached  from  th«  tim«  of 
■ailing,  if  captured  during  any  part  of  that 
voyage.  The  solution  of  thequestion  under  oon- 
aideration  is  not  particularly  aided  by  these 
and  lilce  decisions  relating  to  bloclcade  run- 
ning and  the  transportation  of  contraband. 
In  The  Joseph,  8  Cranch,  451,  3  L.  ed.  621, 
the  American  brig  Joseph  sailed  from  Bos- 
ton with  a  car^  on  freight  April  6,  1812,  on 
a  voyage  to  Liverpool  and  the  north  of  Eu- 
rope, and  thence  directly  or  indirectly  to  the 
Unitied  States.  She  discharged  her  cargo  at 
Liverpool;  then,  under  BriUsh  license,  she 
toolc  a  cargo  from  Hull  to  St  Petersburg, 
and  there  received  news  of  the  war  between 
the  United  States  and  Great  Britain.  She 
afterwards  sailed  from.  St.  Petersburg  to 
London  with  a  car^o  ooiMi|;ned  to  merchants 
at  that  port,  having  delivered  which,  she 
sailed  for  the  United  States  in  ballast,  and 
was  captured  not  far  from  Boston  Light, 
and  sent  into  port  for  adjudication.  Her 
trading  with  the  enemy  rendered  her  liable 
to  condemnation  as  prize;  but  it  was  con- 
tended that  the  offensive  voyage  terminated 
at  London,  and  that  she  was  not  taken  in 
delicto.  Tne  court  held,  however,  that 
whether  her  voyage  were  considered  an  en- 
tire one  from  the  United  States  to  England, 
thence  to  St  Petersburg,  and  thence  to  the 
United  States,  or  as  two  distinct  voyages, 
the  homeward  voyage  being  from  St  Peters- 
burg to  the  United  States,  with  a  deviation 
to  London,  she  was  captured  during  the  same 
voyage  in  which  the  offense  was  committed, 
though  after  it  was  committed,  and  was  still 
in  delicto. 

The  Argo,  1  Bpinks,  Eccl.  k  Adm.  Rep.  376, 
Spinks  Prize  Cases,  62,  so  much  relied  on  by 
counsel,  was  an  entirely  different  case  from 
that  presented  by  this  record.  The  Argo 
was  a  vessel  belonging  to  a  Russian  owner, 
sailing  under  Russian  colors,  and  bound  on 
a  voyage  from  Havana  to  Cork.  Her  char- 
ter party  bore  date  February  7  at  Havana, 
[867jbut  it  wasthereinstipulatedthat 'sheshould 
load  at  Havana  or  Matanzas,  demurrage  not 
to  be  paid  for  forty-two  running  days. 
She  took  on  sufficient  ballast  at  Havana  to 
keep  her  safe,  and  left  there  in  February  for 
Matanzas,  where  her  cargo  was  begun  to  l>e 
put  on  board  February  28,  and  was  complet- 
ed on  March  30,  and  she  cleared  from  that 
port  April  2.  March  29,  1854,  the  British 
order  in  council,  printed  in  the  margin  t  was 


issued.  Dr.  Lnshington,  adhering  to  the 
views  he  had  expressed  in  The  Phamia.  1 
Spinks,  Eccl.  ft  Adm.  Rep.  306,  310,  Spinks 
Prize  Cases,  1,  held  that  the  order  did  not 
contemplate  that  the  vessel  should  be  laden 
at  the  date  of  sailing,  and  that  the  voyage 
was  eomnianned  at  &i^uia  to  end  in  Oreat 
Britain,  notwithatanding  she  took  cargo  at 
Matanzas. 

It  was  argued  that  the  Pedro  was  not  lia- 
ble to  capture  and  condemnation  l>ecause 
British  subjecte  were  the  legal  owners  of 
some  and  the  equitaUe  owners  of  the  rest  of 
the  stock  of  La  Oompania  la  Flecha,  and  be- 
cause the  vessel  was  insured  against  rislcs  of 
war  by  British  underwriters.  But  the  Pe- 
dro was  owned  by  a  corporation  incorporat- 
ed under  the  laws  of  Spain;  had  a  Spanish 
registry;  was  sailing  under  a  Spanish  *flag[368) 
and  a  Spanish  lioenee;  and  was  officered  and 
manned  by  Spaniards.  Nothing  is  better 
settled  than  that  she  must  under  such  cir- 
cumstances, be  deemed  to  be  a  Spanish  ship, 
and  to  be  dealt  with  accordingly.  Story, 
Prize  Courte  (Pratt's  ed.)  60,  66,  and  cases 
cited;  The  Friendsohaft,  4  Wheat.  105,  4  L. 
ed.  526;  The  Ariadne,  2  Wheat  143,  4  L.  ed. 
205;  The  Ohethire,  3  Wall.  231,  sub  nom. 
The  Cheshire  v.  United  States,  18  L.  ed.  176; 
Hall,  Int  Law,  S  169. 

These  stockholders  were  in  no  position  to 
deny  that,  when  they  elected  to  take  the  t>ene- 
flt  of  Spanish  navigation  laws  and  the  com- 
mercial proflte  to  be  derived  through  dis- 
criminations thereunder  against  ships  of 
other  nations,  they  also  elected  to  rely  on  the 
protection  furnished  by  the  Spanish  flag. 
Nor  can  the  alleged  intention  to  restore  the 
Pedro  to  British  registry,  if  war  rendered 
the  change  desirable,  be  regarded.  That 
bed  not  been  done  when  the  Pedro  was  cap- 
tured. 

In  conclusion,  we  are  of  opinion  that  the 
court  below  did  not  err  in  recusing  to  allow 
further  proofs  to  be  taken.  The  Spanish 
ownership  was  made  out,  and  the  facts  that 
the  stock  of  the  corporation  belonged  legally 
or  equitably  to  British  subjects,  or  that  the 
loss  of  the  vessel  would  be  eventually  borne 
by  British  underwriters,  were  immaterial. 
Nor  was  there  any  doubt  as  to  the  move- 
mente  of  ib«  Pedro  and  the  trading  in  which 
she  was  actually  engaged.  The  conclusion 
reached  by  the  district  court  could  not  have 


f'Her  Majesty,  being  compelled  to  declare 
war  aicalDBt  his  Imperial  Majesty  the  Emperor 
of  all  the  Russlaa,  and  being  deslroas  to  less- 
en as  mnch  as  posirible  the  evils  thereof.  Is 
pleased,  bj  and  with  the  advice  of  her  Prlvf 
Council,  to  order,  and  it  Is  hereby  ordered,  that 
Russian  merchant  vessels.  In  any  ports  or 
places  within  her  Majesty's  dominions,  shall  be 
allowed  until  the  10th  day  of  May  next,  six 
weeks  from  the  date  hereof,  for  loading  their 
cargoes  and  departing  from  each  ports  or 
places  ;  and  that  such  Rnsslan  merchant  vessels. 
If  met  at  sea  by  any  of  her  Majesty's  ships, 
■hall  be  permitted  to  continue  their  voyage.  If 
on  examination  of  their  papers  It  shall  appear 
that  their  cargoes  were  taken  on  board  before 
tbe  expiration  of  the  above  term:  ProrM«d, 
'hat  nothing  herein  conUlned  sbalt  extend  ; 

soo 


or  be  taken  to  extend  to  Russian  vessels  haTln| 
on  board  any  offlcer  In  the  military  or  naval 
service  of  the  eoemy,  or  any  article  prohibited 
or  contraband  of  war,  or  any  despatch  of  or  to 
the  Russian  government. 

"And  It  is  hereby  further  ordered  by  her 
Majesty,  by  and  with  the  advice  of  her  Privy 
Council  as  aforesaid,  that  any  Russian  mer- 
cliant  vessel  which,  prior  to  the  date  of  this  or- 
der, shall  have  sailed  from  any  foreign  port 
bound  tor  any  port  or  place  in  ber  Majesty's 
dominions,  shall  be  permitted  to  enter  such  port 
or  place,  and  to  discbarge  ber  cargo,  and  after- 
wards forthwith  to  depart  without  molestation, 
and  that  any  such  vessel,  if  met  at  sea  by  any 
of  her  Majesty's  ships,  shall  be  permitted  to 
continue  her  voyage  to  any  port  not  blockaded." 
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been  affected  bj  the  further  proofs  deeired 
to  be  taken. 
Decree  affirmed. 

Mr.  Justice  WUte,  with  whom  concur 
Mr.  Justice  Brewer,  Mr.  Justice  SUraa, 
and  Mr.  Justice  Peekhain,  dissenting: 

The  Pedro  was  a  Brituh-built  ship, 
formerly  owned  and  regietei^tt*  in  Great 
Britain.  About  nine  years  prior  to  the  22d 
day  of  April,  1898,  on  which  day  the  ship 
was  captured,  she  was  transferred  to  a 
Spanish  corporation,  took  a  license  from  the 
Spanish  government,  and  thereafter  sailed 
undenr    the    Spanish    flag.     From    the   time 

(869]wben  she  thus  became  *a  Spanish  merchant 
vessel  she  followed  a  course  of  r^ular  trade 
aj  sailing  from  some  port  or  ports  in  Europe 
to  some  port  or  ports  in  the  southern  part  of 
the  United  States,  touching  in  so  doing  at 
several  places  in  the  island  of  Cuba.  Voy- 
ages <df  this  kind  were  made  for  about  nine 
years  prior  to  the  capture,  the  vessel  usually 
eonsnming  about  three  months  in  both  the 
ootward  and  return  voyage,  being  thus  able 
to  make  four  trips  each  year  between  a  Eu- 
ropean port  and  a  port  in  the  United  States. 
On  these  voyages,  as  illustrated  by  the  one 
on  which  she  was  engaged  when  captured, 
the  business  secured  for  the  Cuban  ports  was 
accessory  to  tlie  main  object  of  the  voyage, 
which  was  the  procuring  of  a  remunerative 
4Wgo  in  the  United  Sta.tes.  Prior  to  the 
jonrney  to  the  United  States  upon  which  she 
was  captured,  the  Pedro  had  been  last  at  the 
port  of  New  Orleans  in  January,  189S,  at 
which  time  slie  there  paid  the  tonnage  tax 
imposed  by  the  act  of  Congress,  the  payment 
then  made  being  the  fourth  for  the  year  be- 
ginning March  2,  1897,  showing  that  for  the 
year  prior  to  her  capture  she  had  been  four 
times  in  a  port  of  the  United  States  and  paid 
tonnage  at  such  ports. 

The  Pedro,  bemg  in  the  port  of  Antwerp 
in  March,  1808,  took  eargo  for  Havana,  San- 
tiago, and  C'ienfuegos,  in  the  island  of  Cuba. 
While  the  vessel  was  thus  at  Antwerp  tak- 
ing cargo  for  the  Cuban  ports  in  question, 
she  was,  on  the  18th  of  March,  1898,  through 
brokers  at  Liverpool,  chartAred  hy  W.  S. 
Keyaer  ft  Co.  a  firm  of  merchants  estab- 
lished in  Mobile  and  Pensacola,  to  proceed 
to  Pensacola  or  Ship  Island  in  the  United 
Statee,"icttft  all  oonverUent  speed,"  then  to 
take  a  cargo  of  lumber  to  be  carried  on  the 
return  voyag«  to  Rotterdam.  The  opening 
.  clause  of  the  charter  desoribed  the  vessel  as 
now  loading  in  Antwerp  for  Cuba,  and  the 
contract  contained  the  stipulations  usual  to 
such  agreements.  It  was  provided  that  the 
charterers  should  not  be  obliged  to  commence 
loading  the  ship  at  Pensacola  or  Ship  Island 
before  the  5th  of  May,  but  tha.t  the  loading 
•hould  be  completed  in  sixteen  working 
days;  and  that  if  the  vessel  did  not  arrive 
at  her  point  of  destination  in  the  United 
States  on  or  before  the  18  th  day  of  May, 

(S70J1898,  the  charterers  should  have  the  'op- 
tion of  canceling  the  contraot.  Although 
tlM  vessel  had  a  capacity  of  about  6,000  tons 
measurement,  the  cargo  which  was  taken  at 
Antverp  for  the  Cuban  ports  was  only  about 
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2,000  tons,  lest  tiiaa  half  her  capacity;  and 
the  entire  freight  on  such  cargo  did  not  ex- 
ceed $7,000,  which  was  barely  sufficient  to 
meet  the  expense  of  receiving,  transporting, 
and  delivering.  On  the  other  hand,  the 
freight  on  the  lumber  to  be  taken  at  either 
the  port  of  Pensacola  or  Ship  Island,  at  the 
rates  fixed  in  the  charter  party,  would  have 
amounted  to  about  $25,000.  The  ship  sailed 
on  her  voyage  on  the  2dth  of  March, 
1898.  Before  doing  so,  she  took  from  the 
American  consul  at  the  port  of  Antwerp  a 
bill  of  health,  as  required  by  the  laws  of  the 
United  States.  In  this  bill  of  health  the 
vessel  was  described  as  one  "engaged  in  At- 
lantic trade,  and  plies  between  Antwerp, 
Cuba,  and  the  United  States;"  and  the 
consul  besides  certified  that  the  "vessel  has 
complied  with  the  rulee  and  regulations 
made  under  the  act  of  February  the  15th, 
1803,  and  that  the  vessel  leaves  this  port 
bound  for  Pensacola  in  Hie  United  States  of 
America,  via  Havana,  Santiago,  and  Cien- 
fuegos."  She  arrived  at  Havana  on  the  17  th 
of  April,  1808,  and  there  discharged  about 
1,000  tons  of  her  cargo.  On  the  20th  of 
April  she  received  from  the  steamer  Alava, 
in  the  port  of  Havuna,  about  20  tons  of  gen- 
eral cargo  destined  for  Santiago,  which  the 
latter  vessel  hod  bi  ought  from  European 
ports  and  desired  fa  tranship,  the  same 
never  having  been  laiided  in  Cuba.  In  the 
afternoon  of  April  the  22d  the  steamer  left 
Havana  in  continuance  of  her  voyage.  On 
that  morning,  in  execution  of  an  order  re- 
ceived from  the  President,  the  American 
fleet  left  Key  West  for  the  island  of  Cuba, 
to  establish  and  enforce  a  blockade  of  cer- 
tain ports  in  the  island  of  Cuba  which  had 
been  proclaimed  by  the  President  The  Pe- 
dro, some  distance  outside  of  the  harbor  of 
Havana,  met  the  American  fleet,  and  was 
captured. 

There  is  no  just  foundation,  however,  for 
the  contention  that  in  leaving  the  port  of 
Havana  the  vessel  was  violating  the  block- 
ade ;  for  at  the  time  of  her  sailing  the  block- 
ade had  'not  been  established.  Indeed,  when[37l) 
the  capture  took  place,  the  fleet  was  on  its 
way  to  Havana  for  the  very  purpose  of  in- 
itiating the  blockade  ordei«d  by  the  procla- 
mation of  the  President.  While  it  is  true 
that,  subsequently  to  the  22d  of  April,  Con- 
gress passed  a  resolution  declaring  that  war 
should  be  considered  as  having  beat  flagrant 
as  of  the  date  of  the  21st  of  April,  that  it 
was  not  conceived  or  known,  when  the  vessel 
sailed  from  Havana  on  the  22d,  that  a  state 
of  war  existed,  is  also  demonstrated  by  the  . 
proof,  which  shows  that  just  prior  to  the 
sailing  ot  the  Pedro  from  the  harbor  of  Ha- 
vana an  American  ship  wae  allowed  to  depart 
from  that  port,  and  that  shortly  after  the 
Pedro  left,  an  American  steamer,  which  was 
likewise  in  the  port  of  Havana,  was  also  per- 
mitted to  leave. 

Under  this  state  of  fact  it  seems  to  me  that 
the  Pedro  was  within  the  exaet  requirements 
of  the  fifth  article  of  the  proclamation  of  the 
President  of  the  United  States,  and  hence 
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was  not  subject  to  capture  and  condemna- 
tion.   The  article  in  question  is  as  follows: 

"6.  Any  Spanish  merchant  vessel  which, 
prior  to  April  21,  1898,  shall  have  sailed 
TTom  any  foreign  port,  bound  for  any  port  or 
place  in  the  United  States,  shall  be  permitted 
to  enter  such  port  or  place,  and  to  discharge 
her  cargo,  and  afterwards  forthwith  to  de- 
part without  molestation ;  and  any  such  ves- 
sel, if  met  at  sea  by  any  United  States  ship, 
shall  be  permitted  to  continue  her  voyage  to 
any  port  not  blockaded." 

The  theory  from  which  it  is  deduced  that 
the  Pedro  was  not  a  Spanish  merchant  vessel 
"which  prior  to  April  21,  1898,"  had  "sailed 
from  any  foreign  port,  bound  for  any  port 
or  place  in  tne  United  States,"  is  not  by  me 
understood.  She  assuredly  sailed  from  Ant- 
werp prior  to  the  2l8t  of  April,  1898;  she 
certainly  was  bound  for  a  port  in  the  United 
States,  since  she  was  under  a  charter  to 
American  citizens,  hj  the  terms  of  which  she 
was  obliged  "to  proceed  with  all  convenient 
speed,"  so  as  to  arrive  at  Pensaoola  or  Ship 
Island  by  May  S,  1898,  where  she  was  to  talce 
on  an  American  cargo  to  be  carried  to  the 
port  of  Rotterdam.  The  vessel  beyond  ques- 
tion took  a  bill  of  health  from  the  American 
consul  at  Antwerp,  describing  her  as  one  en- 
gaged in  Atlantic  trade,  and  plying  between 
(972]*Europe  and  the  United  States;  and  the 
American  consul  certified  that  she  was  leav- 
ing the  port  of  Antwerp  bound  for  Pensacola 
in  the  United  States,  via  Havana,  Santiago, 
and  Cienfuegos.  Under  these  conditions  she 
came,  in  my  conception,  not  only  within  the 
letter  of  the  fifth  article  of  the  proclamation, 
but  also  within  its  plain  intent.  The  object 
of  the  proclamation  was  to  relieve  Spanish 
merchant  vessels  coming  in  the  rq;ular 
course  of  a  commercial  voyage  to  our  ports 
from,  without  warning  and  without  oppor- 
tunity of  returning  to  a  port  of  safety,  being 
captured  and  condemned  as  prize  of  war,  in 
consequence  of  the  breaking  out  of  hostili- 
ties subsequent  to  the  inception  of  the  voy- 
age which  the  vessel  was  engaged  in  prose- 
cuting. In  this  respect  the  proclamation 
was  but  a  practical  execution  of  the  enlight- 
ened policy  by  which  civilized  countries,  on 
the  breaking  out  of  hostilities,  have  relieved 
merchant  vessels,  coming  to  one  or  the  other 
of  the  belligerent  countries,  from  being  sub- 
ject to  capture  when,  liefore  the  happening 
of  war,  they  had  undertaken  a  lawful  voyage 
in  the  prosecution  of  purely  commercial 
duties  and  relations.  The  scope  of  the  proc- 
lamation is  shown  by  a  consideration  of  the 
fourth  and  the  fifth  clauses  together,  the  one 
providing  for  the  right  of  an  enemy's  vessel 
'  found  in  a  port  of  the  United  States  at  a  time 
covered  by  the  clause  to  load  cargo  and  de- 
part without  molestation,  even  although 
bound  to  a  port  of  the  enemy,  and  the  provi- 
sion of  the  fifth  article  which  protects  from 
seizure  and  condemnation  the  merchant  ves- 
sels of  the  enemy  which  had  sailed  bound  for 
any  port  of  the  United  States  prior  to  the 
period  mentioned  in  the  proclamation. 

But,  it  is  said,  when  the  Pedro  left  Havana 
«n  the  afternoon  of  the  22d  she  was  not 
bound  for  Ship  Island  or  Pensacola  in  the 
SOS 


United  States,  but  was  bound  for  Santiago; 
therefore  she  was  on  a  voyage  between  two 
ports  of  the  enemy,  and  was  not  within  the 
fifth  article  of  the  proclamation.  This,  how- 
ever, treats  the  voyage  from  Havana  to  San- 
tiago as  a  new  and  wholly  independent  one 
from  that  which  commenced  at  Antwerp.  It 
disregards  the  fact  that  the  vessel  had  sailed 
from  AntweVp  for  Pensacola  or  Ship  Island 
via  Havana  and  the  other  ports  named;  it 
overlooks  that  the  shi]>  was  under  *ezpress[373j 
charter  to  American  citizens  when  she  left 
Antwerp  to  proceed  to  Pensaoola  or  Ship 
Island;  and  it  further  ignores  the  certifica- 
tion by  the  consul  alreMy  referred  to.  To 
treat  the  voyage  from  Havana  to  Santiago 
as  a  new  and  independent  one,  moreover,  fans 
to  grive  weight  to  the  proof  showing  that  the 
touching  at  the  Spanish  ports  in  the  island 
of  Cuba  was  merely  incidental  to  the  main 
voyage  from  Antwerp  to  the  United  States. 
It  also  does  not  apply  the  cumulative  proof 
arising  from  the  long  and  regular  course  of 
business  in  which  the  ship  iuuL  been  engaged 
for  nine  years  prior  to  her  capture  in  mak- 
ing regular  trips  from  ports  in  Europe  to 
ports  in  the  United  States  via  designated 
ports  in  the  island  of  Cuba.  The  decisions 
of  this  court,  also,  I  think,  refute  the  conten- 
tion that  the  ultimate  termination  of  an  out- 
ward voyage  may  be  disregarded,  in  order  to 
create  a  new  voyage,  because  of  the  touohing 
of  a  vessel  at  an  intermediate  port.  The 
rule,  consecrated  by  the  previous  decisions 
of  this  court,  accor£ng  to  my  understanding, 
is  that  the  real  intention  of  a  vessel  as  to  her 
outward-bound portis  tiie  determining  factor 
in  concluding  whether,  in  consequence  of  her 
voyage,  she  is  or  is  not  subject  to  capture  as 
lawful  prize.  In  The  Joseph,  8  Cranoh, 
461,  466,  3  L.  ed.  621,  622,  the  vessel  being  a 
merchant  vessel  of  the  United  States,  vnth 
full  knowledge  of  the  war  (1812)  between 
the  United  States  and  England,  carried  a 
cargo  from  St.  Petersburg  to  London.  After 
discharging  tite  cargo  at  the  latter  point  she 
started  in  ballast  for  New  York,  ner  home 
port,  and  was  captured  and  proceeded  against 
for  the  offense  of  trading  with  the  enemy. 
The  defense  was  that  the  voyage  had  termi- 
nated on  the  arrival  of  the  vessel  in  Lon- 
don, and  that  from  London  to  the  United 
States  she  was  on  a  new  voyage,  and  there- 
fore not  subject  to  capture  and  condemnation 
for  an  offense  committed  on  a  previous  voy- 
age. The  court,  through  Mr.  Jostioe  Wash- 
ington, said  (p.  466,  L.  ed.  622) : 

"It  is  not  denied  that  if  she  be  taken  dur- 
ing tiie  same  voyage  in  which  the  offense  was 
committed,  though  after  it  was  committed, 
she  is  considered  as  being  still  in  deliato,  and 
subject  to  confiscation;  but  it  is  oontoided 
that  her  voyage  ended  at  London,  and  that 
she  was,  on  her  return,  embarked  *on  a  new[ST^ 
voyage.  This  position  is  directiy  contrary 
to  the  facts  in  the  case.  The  voyage  was  an 
entire  one  from  the  United  States  to  England, 
thence  to  the  north  of  Europe,  and  taenoa 
directly  or  indirectly  to  the  United  States. 
Even  admit  that  the  outward  and  the  home- 
ward vovages  could  be  separated,  so  as  to 
render  them  two  distinct  voyages,  whidt  1m 
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not  conceded,  still  it  cannot  be  denied  that 
the  termini  of  the  homeward  voyage  were  St. 
Petersburg  and  the  United  States.  .  .  . 
It  was,  in  short,  a  voyage  from  St.  Peters- 
burg to  the  United  States  by  way  of  Lon- 
don." 

In  The  Circassian,  2  Wall.  135,  aub  nom. 
Hunter  y.  United  States,  17  L.  ed.  796,  a  ves- 
sel sailing  from  one  neutral  port  directly  to 
another  port  of  the  same  character  was  con- 
demned, because  it  was  found  that  the  real 
and  ultimate  destination  of  the  ship  was  a 
Uockaded  port  in  the  United  States.  In 
The  Bermuda,  3  Wall.  551,  sub  nom.  Haigh 
V.  United  States,  18  L.  ed.  205,  a  vessel  with 
cargo  from  one  neutral  port  to  another  neu- 
tral port  was  condemned,  ie  it  was  held  that 
tue  real  object  of  the  voyage  was  to  trans- 
port contrabcuid  of  war  by  the  vessel  from 
one  neutral  port  to  the  other,  with  the  ob- 
ject and  purpose  of  continuing  the  trans- 
portation from  the  neutral  port,  to  which 
the  vessel  was  consigned,  into  the  United 
States  through  the  lines  of  a  lawfully  es- 
tablished blockade,  the  court  deciding  that 
the  real  purpose  and  intent  as  to  the  ulti- 
mate destination  of  the  ship  and  its  contra- 
band cargo  should  control  in  determining 
the  legality  of  the  capture.  In  speaking  on 
the  subject  through  Mr.  Chief  Justice  Chase, 
the  court  said  (p.  553,  L.  ed.  206)  : 

"It  makes  no  difference  whether  the  desti- 
nation to  the  rebel  port  was  ulterior  or  di- 
rect; nor  could  the  question  of  destination 
be  affected  by  transhipment  at  Nassau,  if 
transhipment  was  intended,  for  that  could 
not  brotk  the  continuity  of  transportation 
of  the  cargo.  The  interposition  of  »  neutral 
port  between  neutral  departure  and  bellig- 
erent destination  has  always  been  a  favor- 
ite resort  of  contraband  carriers  and  block- 
ade-runners. But  it  never  avails  them  when 
the  ultimate  destination  is  ascertained.  A 
transportation  from  one  point  to  another  re- 
mains continuous  so  long  as  intent  remains 
unchanged,  no  matter  what  stoppages  or 
transhipments  intervene." 
[376]  'Applications  of  this  doctrine  are  con- 
tained in  the  following  cases:  The  Stephen 
Hart,  3  Wall.  569,  sub  nom.  The  Stephm 
Hart  V.  United  States,  IS  L.  ed.  220;  The 
Bpringhok,  6  Wall.  1,  suh  nom.  The  Spring- 
hok  V.  United  States,  18  L.  ed.  480;  The 
Pjeterhoff,  5  Wall.  28,  suh  nom.  The  Peter- 
half  V.  United  States,  18  L.  ed.  564.  I  do  not 
understand  that  in  the  opinion  of  the  court 
now  announced  the  cases  just  cited  have 
'1>een  overruled.  They  stand,  therefore,  and 
must  be  reconciled  with  the  decision  made  in 
this  case.  This  being  so,  the  doctrine,  from 
my  point  of  view,  may  now  be  thus  summed 
up.  Where  there  is  a  question  as  to  the 
condemnation  of  a  vessel  as  lawful  prize, 
the  fact  that  between  her  point  of  departure 
and  her  point  of  ultimate  destination  she 
has  touched  or  unladen  her  cargo  or  a  por- 
tion thereof  at  an  intermediary  port,  will 
not  be  considered  as  breaking  the  continuity 
of  the  voyage  or  as  destroying  the  ulterior 
destination;  and  therefore,  if  that  destina- 
tion be  unlawful,  the  voyage  will  be  contin- 
uous from  the  point  of  departure  to  such  ul- 
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terior  destination;  and  the  vessel  will  conse- 
quently be  condemned.  These  rules  are  sub- 
ject to  the  following  exceptions:  Where  it 
becomes  neceseaxy  to  disregard  the  foregoing 
principles  as  to  ulterior  destination  they 
will  be  given  no  weight  and  the  voyage  will 
be  treated  as  having  terminated  at  an  inter- 
mediary point,  and  consequently  the  vessel 
will  be  condemned  because  the  voyage  was 
not  continuous;  the  result  being,  in  any 
event,  to  subject  the  vessel  to  condemnation. 

It  is,  however,  urged,  conceding  that  the 
ultimate  destination  controls,  and  therefore 
that  the  stoppage  at  the  intermediary  port 
was  of  no  consequence,  as  under  the  charter 
party  the  Pedro  was  bound  to  proceed  to 
Pensacola,  there  to  take  on  a  cargo,  to  be  de- 
livered at  Rotterdam,  even  un&r  the  doc- 
trine of  continuous  voyage,  her  voyage  must 
be  treated  as  continuous  from  Antwerp  via 
Havana,  etc.,  to  Pensacola,  thence  to  Rotter- 
dam; that  is  to  say,  the  continuous  voyage, 
as  manifested  by  the  charter  party,  was 
from  Antwerp  to  Rotterdam  via  Pensacola, 
hence  the  ship  was  never  bound  for  the 
United  States.  But  this  obliterates  the 
manifest  distinction  between  the  outward 
and  return  voyage,  which  is  apparent  in  the 
text  of  the  fifth  article  of  the  proclamation. 

Even  conceding  that  from  some  points  of 
view  the  round  voyage,  that  is,  both  the  out- 
ward and  return  trip,  should  be  *considered[376] 
as  being  continuous,  such  concession  cannot 
in  reason  be  the  test  for  determining  whether 
under  the  proclamation  the  vessel  was 
bound  for  the  United  States.  If  it  be  held 
that  both  the  inward  and  the  outward  voy- 
age are  to  be  taken  under  the  proclamation 
as  the  criterion  for  determining  whether  a 
vessel  was  bound  for  th«  Unit^  States,  it 
would  follow  that  the  proclamation  had  no 
relation  whatever  to  any  foreign  ship,  other 
than  such  a  ship  bound  to  a  port  of  the 
United  States  without  the  intention  of  de- 
parting; that  is,  with  the  intention  of  re- 
maining in  the  port  of  the  United  States. 
The  proclamation,  however,  provides  that 
the  vessels  bound  for  the  United  States  to 
which  it  refers  "shall  be  permitted  to  eater 
such  port  or  place,  and  to  discharge  her  cargo,' 
and  afterwards  forthwith  to  depart  without 
molestation;  and  any  such  vessel,  if  met  at 
sea  by  any  United  States  ship,  shall  be  per- 
mitted to  continue  her  voyage  to  any  port 
not  blockaded."  This  plainly  distinguishes 
between  the  voyage  on  which  the  vessel  is 
bound  for  the  port  of  the  United  States  tuid 
the  voyage  to  be  undertaken  by  the  vessel 
from  the  port  of  the  United  States  to  which 
she  is  bound  back  to  her  homeward  or  some 
other  neutral  port.  To  construe  the  procla- 
mation 90  as  to  cause  it  to  embrace  only  ves- 
sels bound  for  the  United  States,  without 
any  purpose  of  thereafter  departing,  would 
exclude  from  its  operation  the  entire  class 
of  vessels  it  was  its  purpose  to  protect  from 
condemnation.  The  error  of  such  a  consid- 
eration becomes  to  my  mind  plain,  especial- 
ly when  it  is  borne  in  mind  that  it  is  conced- 
ed on  all  sides  that  the  proclamation  should 
receive  a  liberal'  construction  in  favor  of  the 
public    purpose    which    it    embodies,    and 
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against  the  liability  of  inoooeiit  and  un- 
warned private  property  to  capture  and 
eondemnation. 

It  was  strenuously  argued  at  bar,  and,  as  1 
understand  the  opinion  of  the  court,  it  ia 
now  held,  that  the  Pedro  was  not  embraced 
within  the  fifth  article  of  the  proclamation 
because  she  did  not  have  cargo  for  the 
United  States.  The  object  of  the  fifth 
clause  of  the  proclamation,  it  was  said,  was 
to  allow  vessels  with  cargo  bound  for  the 
United  States  to  be  free  from  capture,  be- 
cause it  was  the  public  policy  of  the  United 
States,  on  the  ouU>reak  of  war,  to  encourage 

[3TT]the  bringing  in  *of  cargo.  The  text  of  the 
proclamation  does  not,  however,  support 
this  contention.  It  declares  that  all  vessels 
which  "have  sailed  from  any  foreign  port 
bound  for  any  port  or  place  in  the  United 
States  shall  be  permitted  to  enter  such  port 
or  place.  .  .  ."  It  does  not  say  all  ves- 
sels which  have  sailed  with  cargo,  but  that 
all  vessels  shall  be  so  permitted.  True  it 
is  that  the  proclamation  also  authorizes  the 
vessel  thus  permitted  to  enter  to  discharge 
her  cargo.  But  the  mere  adding  to  the  per- 
mission to  enter,  the  right  to  discharge  car- 
go, cannot  be  taken  as  denying  permission  to 
enter  if  there  be  no  cargo  to  discharge.  It 
cannot  in  any  event  be  said  that  the  procla- 
mation in  plain  terms  confers  the  privilege 
of  sUte  entry  only  on  vessels  having  cargo; 
and  if  it  does  not,  then  oonstruotion  is  re- 
quired,,  and  the  rule  is  that  a  liberal  con- 
struction must  be  applied  in  order  to  pro- 
tect the  innocent  private  vessel  from  cap- 
ture and  condemnation.  This  supposed 
theory  of  the  desire  to  encourage  the  bring- 
ing in  of  cargo,  upon  which  it  is  assumed 
that  the  fifth  article  of  the  proclamation 
rests,  entirely  discards,  or  at  least  ignores, 
the  enlightened  moral  sense  which  the  pro- 
clamation embodies ;  that  is,  the  duty  not  to 
capture  without  warning  merchant  vessels 
bound  to  our  shores  previous  to  the  outbreak 
of  war,  and  substitutes  for  it  what  to  me 
seems  the  sordid  motive  of  a  supposed  gain 
to  result  frmn  incoming  cargo.  In  other 
words,  in  its  last  analysis,  the  contention 
that  the  proclamation  contemplates  only  ex- 
empting a  vessel  from  seizure  which  has 
cargo  for  the  United  States  really  asserts 
that  fair  dealing  and  justice  are  embodied 
in  the  proclamation  only  so  far  as  it  was 
deemed  that  profit  might  be  derived  from  be- 
ing just,  and  no  further.  Such  an  interpre- 
tation of  the  proclamation,  however,  is  re- 
futed by  its  very  terms,  since  its  preamble 
declares  that  its  object  was  to  mitigate  the 
wrongs  of  war  in  accordance  with  the  prac- 
tice pursued  by  enlightened  and  civilized  na- 
tions. Aside  from  these  considerations,  the 
supposed  advantage  to  be  derived  from  al- 
lowing cargo  to  come  in,  when  considered 
intrinsically,  is  without  force.  Under  this 
theory,  two  vessels  would  depart  on  the  same 
day  from  a  foreign  port ;  one  bound  to  a  port 

[878]in  the  United  States,  with'cargo,  under  a 
charter  to  foreign  citizens  to  convey^  their 
goods  into  this  country ;  the  second  ship  pro- 
ceeding in  ballast,  unier  charter  to  Ameri- 
can citisens  to  proceed  to  the  United  States 
t04 


and  there  take  cargo.  The  argument  is  that 
the  vessel  chartered  to  the  foreigner  and 
containing  his  goods  in  the  execution  of  his 
contract  would  be  exempt  from  capture, 
while  the  vessel  sailing  in  order  to  carry 
out  the  contract  made  with  and  in  favor  of 
an  American  citizen  would  be  subject  to 
capture.  But  this  contention  as  to  cargo  is 
not  only  in  conflict  with  the  text  of  the  tfth 
article,  but  is  also  at  war  with  another  {Pro- 
vision of  the  proclamation — that  is,  the 
fourth  article.  By  that  article  a  Spanish 
vessel  found  in  a  port -of  the  United  States, 
as  therein  stated,  is  not  only  allowed  to  de- 
part, but  is  also  accorded  the  privilege  of 
taking  on  cargo  and  carrying  it  either  to  a 
neutral  port  or  to  a  port  of  the  emeny,  if  not 
blockaded,  up  to  a  stated  date,  without  mo- 
lestation. But  the  language  conferring  the 
privilege  of  loading  cargo  contained  in  the 
fourth  article,  while  really  only  permissive, 
must  be  construed  as  imperative,  if  the  per- 
missive privilege  to  discharge  cargo  in  the 
fifth  article  be  held  an  imperative  one,  for 
no  distinction  can  be  drawn  between  the 
two.  The  argument  then  comes  to  this, 
that  the  public  policy  of  the  proclamation 
deemed  the  coming  in  of  cargo  so  important 
that  it  provided  for  the  capture  of  all  ves- 
sels sailing  for  ports  of  the  United  States 
prior  to  the  commencement  of  war,  if  they 
did  not  have  cargo,  and  that  the  same  pub- 
lie  policy  considered  the  taking  away  of 
cargo  from  the  United  States  so  important 
that  the  privilege  given  in  the  fourth  article 
to  Spanish  merchant  vessels  in  our  ports  to 
depart  could  be  availed  of,  provided  only 
they  took  cargo  away  from  the  United 
States.  An  interpretation  which  gives  rise 
to  so  unreasonable  a  contradiction  seems  to 
me  to  demonstrate  its  own  unsoundness. 

But  all  the  considerations  which  are  re- 
lied on  as  justifying  the  condemnation  in 
this  cose  seem  to  me  to  be  fully  answered  by 
authority.  Both  the  fourth  and  fifth  arti- 
cles of  the  proclamation  of  the  President 
were  almost  word  for  word  a  reproduction 
of  the  British  order  in  council  of  March  29, 
1854,  'issued  at  the  outbreak  of  theCrimeaii[379] 
war.  In  order  that  the  identity  of  the  two 
may  be  at  once  apparent  they  are  both  re- 
produced, in  juxtaposition,  in  the  margin.t 


iPreil4ent'$  Proclama- 
tion of  April  tS, 
1898  (30  V.  S.  Stat- 
ute* at  Large,  mO). 
4.  Spanish  merchant 
vessels.  In  any  ports 
or  places  witbin  tbe 
United  States,  shall 
be  allowed  till  May 
21,  1898,  iDClustve,  tor 
loading  tbelr  cargoes 
and  departing  from 
such  ports  or  places; 
and  such  Spanish  mer- 
chant vessels.  It  met 
at  sea  by  any  Cnlted 
States  ship,  shall  be 
permitted  to  continue 
their  voyage.  If,  on  ex- 
smlnatlon  of  their 
papers,  it  shall  appear 


Order       in       Council, 
March        a,        18H 
(Spinks,  PriteCa$ei, 
.lppendi«,  •«.). 
Russian       merchant 
vessels.    In   sny   ports 
or  places   within   her 
Majesty's     dominions, 
shall  t>e  allowed  until 
the  lOtb    day   of   May 
next,  six  weeks    from 
tbe   date     hereof,    for 
loading    their    cargoes 
and    departing     from 
such  ports  or  places; 
and  such  Russian  mer- 
chant  vessels.   If  met 
at  sea   by   any  of   her 
Majesty's    ships,  shall 
be  permitted    to    con- 
tlnne  their  voyage.  If 
175  fr.  «. 
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Under  tiw  ord«r  in  oouneil  just  alluded 
to,  the  Argo,  a  Biusimn  veesel,  aiid  therefore 
a  Teesel  of  tiie  enemy,  saUed  from  Havana 
for  MafanwM,  Cuba,  there  to  take  on  cargo 
[880]for  *Great  Britain.  The  departure  of  the 
Teasel  from  Havana  in  ballast  was  prior  to 
the  date  fixed  by  the  order  in  council. 
After  arriving  at  Matanisaii  she  tbere  took 
on  cargo,  and  eailed  from  that  port  for 
Great  Britain,  solMeqnent  to  the  date  fixed 
in  the  order  in  oounciL  She  was  captured, 
and  the  question  of  her  condemnation  was 
considered  and  decide  by  Dr.  Lushington. 
It  wae  held  that  the  vessel  was  protected  by 
the  order  in  council,  and  she  was  released. 
Necessarily,  undor  the  facts  stated,  the  ul- 
timate end  of  the  outward  voyage  to  Oreat 
Britain,  and  not  the  intermediary  port  at 
wbich  the  Argo  stopped,  controlled;  other- 
wise ehe  would  have  been  subject  to  condem- 
nation. This  follows,  as  the  order  in  terms 
onl^  protected  Bussian  merchant  vessels 
whieh  had  sailed  prior  to  the  date  of  the  or- 
der. As  the  sailing  for  Oreat  Britain  from 
MfttanrJM  was  snbMquent  to  the  order,  it 
necessarily  results  that  the  date  of  sailing 
relied  upon  as  protecting  was  the  date  of  the 
sailing  from  Havam,  ai^  not  the  subsequent 
departure  from  the  intermediate  port.  So, 
SMO,  the  case  necessarily  decided  that  the 
presence  of  cargo  was  not  essential  to  entitle 
tlie  vessel  to  protection  under  the  order  in 
eonneil,  since  the  vessel  sailed  in  ballast 
fr«m  Havana,  and  only  departed  from  Ma- 
tanzas,  where  the  cargo  was  taken  on,  after 
the  date  of  the  order,  and  therefore  at  a 
time  and  under  conditions  which  would  not 
have  protected  her  unless  the  antecedent  con- 
ditions existing  at  the  time  of  the  sailing 
had  been  considered  as  determiimtive. 

The  lang^iage  of  Dr.  Lushing^n,  in  pass- 
ing upon  the  case,  is  to  my  mind  so  persua- 
sive of  the  issues  which  arise  up<Mi  this  rec- 
ord  thai  I  quote  from  it.  He  said  (Spinks 
Pri£e  Cases,  p.  63,  1  Spinks,  Ecd.  &  Adm. 
B^.  377): 

"This  vsssd  did  sail  from  the  Havannah 
prior  to  tJte  dote  of  the  order;  she  sailed 
from  MantanwiB  subsequently  to  the  date  of 
the  order.  When  she  left  the  Havannah  she 
WM  in  ballast,  bound  for  Cork,  according  to 
the  charter  party. 


"It  has  been  contended  that  this  order  in 
council  contemplated  that  the  Russian  ves- 
sel should  have  been  laden  at  the  date  of  the 
order ;  but  I  find  no  words  in  the  order  that 
would  justify  my  putting  so  strict  a  con- 
struction upon  it;  'neither  do  I  think  that[381] 
there  are  any  words  which  impose  the  neces- 
sity of  not  touching  at  or  taking  a  cargo  at 
some  other  port  than  that  where  the  voya^ 
commenced.  For  instance,  I  apprehend  that 
a  vessel  might  have  taken  in  a  part  of  her 
cargo  from  one  foreign  port,  having  left  that 
port  prior  to  the  29th  of  March,  and  taken 
in  another  part  of  the  cargo  at  another  for- 
eign port  subsequently. 

"The  real  meaning  of  the  order  in  council, 
according  to  my  view  of  it,  is,  that  the  ves- 
sel shall  have  sailed  prior  to  the  29th  of 
March,  on  a  voyage  to  end  in  Great  Britain ; 
and  I  am  clearly  of  opinion  that  this  was  one 
continuous  voyage,  the  commencement  of 
which  was  at  the  Havannah,  and  that  the 
sailing  from  the  Havannah  prior  to  March 
the  20th  is  a  substantial  compliance  with 
the  terms  of  the  order." 

Some  stress  was  laid  in  argument,  and 
seems  to  be  given  weight  in  the  opinion  of 
the  court,  to  the  language  of  Dr.  Lushington 
referring  to  the  taking  on  of  the  cargo.  But, 
clearly,  from  the  text  of  his  opinion,  this  lan- 
guage was  used  in  relation  to  the  argument 
presented  to  him,  which  was  that  although 
a  vessel  sailing  in  ballast,  without  cargo, 
prior  to  the  date  of  the  order  in  council,  was 
admittedly  within  its  purview,  the  Argo  was 
net  covered  by  it,  because  subsequent  to  the 
proclamation  she  took  on  her  cargo  at  an  in- 
termediate port.  In  meeting  this  argument 
the  question  of  cargo  was  referred  to,  and 
the  whole  purport  of  the  order  was  summed 
up  in  language  which  I  again  quota.  It  was 
as  follows: 

"The  real  meaning  of  the  order  of  oouneil, 
according  to  my  view  of  it,  is,  that  the  ves- 
sel shall  have  sailed  prior  to  the  29th  of 
March,  on  a  voyage  to  end  in  Oreat  Britain, 
and  I  am  dearly  of  opinion  that  this  was 
one  continuous  voyiige,  the  commencement 
of  which  was  at  the  Havannah,  and  that  tha 
sailing  from  the  Havannah  prior  to  March 
the  29th  is  a  substantial  compliance  with 
the  terms  of  the  order." 


that  their  cargoes 
were  taken  on  board 
before  the  expiration 
of  the  above  term: 
ProvUad,  that  noth- 
ing herein  contained 
shall  applj  to  Spanish 
vessels  having  on 
board  any  offleer  In 
the  mlUtarr  or  naval 
•ervtce  of  the  enemy, 
or  any  coal  (except 
soch  OS  may  be  neces- 
sary for  their  voyage), 
or  any  other  article 
prohibited  or  contra- 
band of  war,  or  any 
despatch  of  or  to  the 
Spanish  government. 

S.  Any  Spanish  mer- 
Aant  vessel  which 
175  V.  8. 


on  examination  of 
their  papers  It  shall 
appear  that  their  car- 
goes were  taken  on 
board  before  the  ex- 
piration of  the  above 
term:  Provided,  that 
nothing  herein  con- 
tained shall  extend  or 
be  taken  to  extend  to 
Bnsslan  vessels  hav- 
ing on  board  any  of- 
ficer In  the  military 
or  naval  service  of  the 
enemy,  or  any  article 
prohibited  or  contra- 
band of  war,  or  any 
despatch  of  or  to  the 
Bnsslan  government. 

Abv    Bnsslan    m«^ 


prior  to  April  21.  1898, 
shall  have  sailed  from 
any  foreign  port  boond 
for  any  port  or  place 
In  the  United  SUtes, 
shall  be  permitted  to 
enter  snch  port  or 
place,  and  to  discharge 
her  cargo,  and  after- 
wards forthwith  to  de- 
part without  molesta- 
tion; and  any  suck 
vessel.  If  met  at  sea 
by  any  United  States 
ship,  sliall  be  per- 
mitted to  continae  her 
voyage  to  any  port  not 
blockaded. 


chant  vessel  whieh, 
prior  to  the  date  of 
this  order,  shall  have 
sailed  from  any  for- 
eign port  trannd  for 
any  port  or  place  in 
her  Halesty's  domin- 
ions, shall  be  per- 
mitted to  enter  snch 
port  or  place  and  to 
discharge  her  cargo, 
and  afterwards  forth- 
with to  depart  with- 
out molestation,  and 
that  any  soch  vessel, 
if  met  at  sea  by  any 
of  her  Majesty's  ships, 
shall  be  permitted  to 
continne  lier  voyage 
to  any  port  not  block- 
aded. 
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Oct.  Tbrm, 


Th«  saiHng  from  Havana,  thus  decided  to 
have  been  eidScient,  I  Again  remark,  was  in 
ballast  aod  without  cargo. 

This  construction  of  tno  order  in  oouivcU, 
I  have  said,  should  be  pci'suasive,  indeed,  if 
it  should  not  be  held  to  have  been  adopted 
and  ratified  by  tiie  r^roduction  in  the  proc- 
(8S2]lamation  *of  the  PrMident  of  the  very  lan- 
guage of  the  order  in  oouneil,  so  many  years 
after  that  order  had  been  thus  construed  by 
the  British  admiralty  tribunal. 

Thinking  that  the  condemnation  of  this 
ship  under  the  circumstances  disclosed  by 
the  record  will  subject  innocent  private  prop- 
erty to  condemnation  without  just  cause, 
will  deprive  it  of  the  protection  afforded  by 
the  proclamation  of  the  President,  which, 
according  to  its  terms,  but  carried  out  those 
commen£ible  principles  of  honesty  and  hu- 
manity enforced  by  all  civiliised  nations  on 
the  outbreak  of  war,  I  am  constrained  to  dis- 
sent. 


THE  GUIDO. 

(See  8.  C.  Reporter's  ed.  882-888.) 

Beumre  of  vessel  as  prite — vessel  goiny  io 
Cuhan  port — intention  to  prooeed  to  Unit- 
ed States. 

A  vessel  owned  br  a  Spanish  corporation,  of- 
ficered and  manned  br  Spanish  sablects,  sail- 
ing under  Spanish  registry  and  the  Spanish 
flax,  having  a  royal  patent  from  the  Crown 
of  Spain,  and  proceeding  to  a  Cuban  port, 
was  subject  to  capture  on  April  27,  1898, 
notwithstanding  her  intention,  according  to 
caatom,  to  proceed  from  Cnha  to  the  United 
States  for  a  cargo  to  be  taken  to  Burope. 

[No.  122.] 

Argued  November  S,  1899.    Decided  Decem- 
ber 11. 1899. 

APPEAL  from    a    decree   of  the  District 
Court    of   the    United    States   for   th« 
Southern  District  of  Florida  condemning  • 
steamer  as  prise  of  war.    Affirmed. 
The  facta  am  atated  in  the  opinion. 

Mr.  WlUtelmiu  MysdATM  argued  the 
cause,  and  Messrs.  Bvtler,  Notmon,  JoUne, 
4  Mynderse  filed  a  brief,  for  the  appellant. 

Mr.  James  H.  Kayden  argued  tne  cause 
for  the  captors.  Mr.  Joseph  K.  MoOammon 
for  the  captors  and  Assistant  Attorney  Oen- 
eral  Uoyt  for  the  United  States  were  with 
faim  on  the  brief. 

Messrs.  George  A.  King  and  William  B. 
King  filed  a  further  brief  for  certain  captors. 

For  contentions  of  counsel,  see  briefs  as  re- 
ported in  The  Pedro,  ante,  p.  105. 

[S83]  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  Florida  condemning  the 
steamer  Guido  as  prize  of  war. 

The  Guido  belonged  to  La  Compania  la 
Flecha,  a  Spanish  corporation  of  Bilboa, 
Spain,  and  sailed  under  Spanish  registry  and 

soe 


the  Spanish  flog,  having  a  royal  patent  from 
the  Crown  of  Spain,  and  being  (riiicered  and 
manned  by  Spanish  subjects.  Her  voyage 
began  at  Liverpool,  whence  she  proceedeil  to 
Santander,  Corunna,  and  La  Puebla,  Spain. 
At  Liverpool  and  at  each  of  the  Spanish 
ports  she  took  on  cargo  consisting  princi- 
pally of  food  supplies,  tJl  shipped  to  Havana 
and  Cuban  ports.  It  had  been  her  custom 
to  carry  cargo  from  Spanish  and  other 
European  ports  to  Cuba,  and  then  proceed  to 
some  port  of  the  United  Staites  for  a  return 
cargo  of  lumber,  and  it  was  her  intention  oa 
this  occasion  to  do  this,  but  she  had  no  char- 
ter or  specific  engagement,  so  far  as  ap- 
peared, for  the  continuation  of  her  voyage 
after  discharKing  in  Cuba.  It  was  certified 
in  her  bill  of  health  issued  at  Liverpool  "that 
the  vessel  has  complied  with  the  rules  and 
regulations  made  under  the  act  of  February 
IS,  1893,  and  that  the  vessel  leaves  this  port 
bound  for  a  port  (unknown)  in  the  United 
States  of  America,  via  Spain  and  Cuba  ports 
(unknown)." 

The  steamer  cleared  from  La  Puebla  for 
Havana  April  10,  and  was  captured  April 
27,  about  70  miles  to  the  eastward  of  Ha- 
vana, and  sent  to  Key  West  in  charge  of  a 
prize  orew.  She  was  there  libel^  and 
proofs  in  preparatorio  were  taken.  Ibe 
master  appeared  on  behalf  of  the  owner  and 
asserted  claim  to  the  vessel,  and  moved  for 
leave  to  take  further  proofs  in  reepeot  <rf 
matters  set  forth  in  his  test  affidavit  there- 
with filed,  which  motion  was  denied.  Tb» 
avermemto  of  the  affidavit  oorreepooded  with 
those  in  the  case  of  The  Pedro. 

We  are  of  opinion  that  the  case  was  prop- 
erly disposed  of,  and  the  decree  of  the  Dts- 
triot  Court  is  affirmed. 

Mr.  Justice  Bhivaa,  Mr.  Justice  WUia, 
and  Mr.  Justice  Paokfcaai  dissented. 


STEAMSHIP    BUEKA    VENTURA,   Juan[«84 
d«  Lnzarraga,  Claimant,  Appt., 

V. 

UNITED  STATES. 

(Bee  8.  C.  Reporter's  ed.  88«-8M.) 

Capture  of  vessel  as  a  prize — effeot  of  Presi- 
dent's proolamation — oeMel  leaving  Unit- 
ed States  port  before  declaration  of  war- 
restitution  without  oosts. 

1.  Merchant  vessels  of  the  enemy,  carrying  on 
innocent  commercial  enterprises  at  the  time. 
or  jast  prior  to  the  time,  when  hostilities 
break  out,  are  entitled  to  a  liberal  Interpre- 
tation of  a  proclamation  which  lays  dows 
rules  for  the  treatment  of  merchant  vesselt 
of  the  enemy. 

2.  Merchant  vessels  which  had  loaded  in  a 
port  of  the  United  States,  and  sailed  there- 
from before  the  commencement  of  the  war 
with  Spain,  and  were  still  on  their  original 
voyage,  not  having  reached  any  foreign  i>ort, 
were  within  the  exemption  from  capture 
given  by  the  Prealdent'a  proclamation,  allow- 
ing auch  Teasela  In  porta  of  the  United  States 
until  May  21,  1888,  for  loading  their  cargoes 
and  departing  from  ports  or  places  witbin 
the  United  Stetea 
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S.  A  SpuiUb  Tcnel  seised  as  a  prise  on  April 
22,  1898,  when  tbere  was  probable  cause  for 
the  aelsare,  bnt  which  was  exempted  from 
■elxnre  and  condemnation  by  the  subsequent 
proclamation  of  April  26,  Is  not  entitled  to 
damages  or  coats  on  restitution. 

[Na  106.] 

Argued  yovemher  1,  2,  1699.    Dwidei  D«- 
eemUr  11,  1&9. 

APPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  Florida  oondenuiing  * 
Teesel  as  a  prize.    Reverted. 

See  same  ease  below,  87  Fed.  Rep.  827. 

Statement  by  Mr.  Justice  FecUuuai 
(38S]  'During  the  late  war  between  the  United 
States  and  Spain,  and  on  Hay  27,  1898,  the 
district  court  of  the  United  States  for  the 
southern  district  of  Florida  condemned  the 
steamship  Buena  Ventura  as  lawful  prize  of 
war,  on  uie  ground  "that  the  said  steamship 
Buena  Ventura  was  enemy's  property,  and 
was  upon  the  high  seas  and  not  in  any  port 
or  place  of  the  United  States  upon  tliia  out- 
brMik  of  the  war,  and  was  liable  to  oon- 
demnation  and  seizure."  It  was  thereupon 
ordered  that  the  vessel  "be  condoimed  and 
forfeited  to  the  United  States  as  lawful 
prize  of  war;  but,  it  appearing  that  the 
e«rgo  of  said  steamer  was  the  property  of 
neutrals  and  not  contraband  and  subject  to 
eondemnation  and  forfeiture,  it  is  ordered 
that  said  cargo  be  released  aind  restored  to 
the  claimant  or  the  true  and  lawful  owners 
thereof." 

The  vessel  was  captured  on  April  22,  1898, 
8  or  9  miles  from  Sand  Key  liglrt»  on  the 
Florida  coast,  by  the  United  States  s])ip  of 
war  Nashville,  under  the  command  of  a  line 
officer  of  the  United  States  Navy,  was 
brought  into  the  port  of  Key  West  for  adju- 
dication, and  was  condemned  upon  the  lui- 
swers,  given  by  the  master  and  mate  of  the 
steamship,  to  standing  interrogatories  in 
preparatorio,  and  upon  the  documents  seized 
on  board  the  ship  by  the  captors.  This  evi- 
dence showed  that  the  steamship  was  a  Span- 
ish vessel  engaged  exclusively  in  the  carry- 
ing of  cargoes,  and  that  at  the  time  of' her 
capture  she  was  malcing  a  voyage  under  a 
charter  party  which  had  been  concluded  in 
Liverpool  on  March  23,  1898,  between  the 
agents  of  the  owners  and  the  agents  of  the 
charterers.  By  this  charter  party  the  steam- 
ship \va8  described  as  "now  ready  to  leave 
Cuba;"  and  it  was  agreed  upon  therein  ihaX 
the  vessel  should  with  all  convenient  speed 
proceed  to  Ship  Island,  Mississippi,  and  there 
take  on  a  cargo  of  Iniiri)er,  and  proceed  there- 
with, as  cnstmnary,  to  Rotterdam.  The  ves- 
sel wss  to  be  at  her  loading  place  and  ready 
for  cargo  on  or  before  the  foth  of  April,  and 
if  she  were  not,  the  charterers  had  toe  option 
of  canceling  the  charter.  Pursuant  to  this 
charter  party  the  ship  left  Cuba  and  ar- 
rived at  Ship  Island  about  the  Slat  of 
March,  and  betwem  that  time  and  the  19th 
of  April  she  had  talcen  on  her  cargo,  and  on 
'^SfiJthe  'latter  day  had  taUed  from  E&p  Island 
bound  for  Norfolk,  Virginia,  to  talce  in  bunk- 
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er  ooal,  the  charter  party  giving  the  vessel 
the  liber^  to  stop  at  any  port  on  the  voyage  . 
for  coal,  then  to  proceed  to  Rotterdam.  Aft- 
er leaving  port  at  Ship  Island  she  proceeded 
on  her  voyage  to  Norfolk,  and  about  half- 
past  seven  o'dodc  on  the  morning  of  Ai>ril 
22,  while  proceeding  close  to  the  Florida 
reefs,  w«w  captured  as  stated.  She  made  no 
resistance  at  tlie  time  of  her  capture,  there 
were  no  military  or  naval  officers  on  board 
of  her,  and  she  carried  no  arms  or  munitions 
of  war.  The  evidence  is  undisputed  that  the 
vessel,  when  captured,  was  proceeding  on  her 
voyage  to  Norfolk. 

Previoue  to  sailing  from  Ship  Island  she 
was  furnished  with  a  bill  of  health,  in  which 
it  was  stated  that  she  was  now  "ready  to  de- 
part from  the  port  of  Pascagoula,  Missis- 
sippi [which  is  the  customs  port  of  Ship 
Island],  for  Norfolk,  Virginia,  and  other 
places  beyond  the  sea."  Her  manifest  showed 
that  she  was  bound  for  Norfolk.  It  is  head- 
ed "Coast  Manifest,"  and  after  a  description 
of  the  cargo  it  continues:  "Permission  is 
hereby  granted  to  said  vessel  to  proceed  from 
Uiis  port  to  Norfolk,  in  the  district  of  Nor- 
folk and  state  of  Virginia,  to  lade  bunker 
coal;"  and  it  was  signed  and  sealed  by  the 
deputy  collector  of  Pascagoula^  district  of 
Pearl  river,  Mississippi,  on  April  14,  1898, 
and  the  fees  therefor  paid. 

The  ship's  clearance  was  for  Norfolk,  and 
conteined  the  same  permission  to  proceed 
there  to  lade  bunker  coal. 

There  was  no  evidence  which  tended  to 
throw  any  suspioion  as  to  the  destination  of 
the  vessel. 

After  obtaining  all  of  her  papers  in  the 
regular  way,  and  naving  cleared  at  the  custom 
house  on  April  14,  1898,  she  was  detained  at 
Ship  Island  by  low  water  until  between  8 
<uid  9  o'clock,  A.  u.  of  April  19,  1898,  when 
she  sailed  over  the  bar  and  prooaeded  on  her 
voyage. 

In  the  test  affidavit  of  the  master  he  swore 
that  at  all  times  before  the  ship's  seizure  he 
and  all  of  his  officers  were  ignorant  that  war 
existed  between  Spain  and  the  United  States, 
and  the  vessel  at  the  time  of  her  capture  was 
following  the  ordiimry  course  of  her  voyage. 

*The  varions  proceedingsof  Congress,  proc-[387] 
lamations  of  the  President  letters  of  the  Sec- 
retary of  State,  and  other  public  documente 
connected  with  occurrences  leading  up  to  the 
breaking  out  of  hostilities  between  this  coun- 
try a^  Spain  are  contained  in  this  record, 
but  are  also  set  forth  at  sufficient  length  in 
the  statement  of  facts  contained  in  the  re- 
port of  the  ease  of  The  Pedro,  ante,  p.  196, 
and  it  is  unnecessary,  therefore,  to  repeat 
them. 

After  a  hearing  the  district  oourt,  on  the 
27  th  of  May,  1898,  condemned  the  vessel  (87 
Fed.  Rep.  927),  which  was  sold  under  the 
final  decree  of  the  court,  and  her  proceeds 
deposited  to  abide  the  event  of  an  appeal, 
which  was  then  taken  <m  the  part  of  the 
claimant. 

Ur.  J.  Parker  IH'-H"  argued  the  cause, 
and  Messrs.  Convers  <£  Kirlin  filed  a  brief, 
for  appellant: 

The  proclamation  should  be  construed  with 
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due  regard  to  our  traditional  policy  towards 
the  question  of  the  exemption  of  private 
property  at  sea  from  capture  during  war. 

Every  marine  capture  is  at  the  peril  of 
the  captors,  who  must  show  just  grounds  for 
the  detention  or  condemnation  of  the  ship  or 
be  liable  for  damages. 

The  Resolution,  2  DaJl.  1,  tub  nom.  Jftller 
V.  The  Reaolittion,  1  L.  ed.  263;  The 
Grand  Saohetn,  3  Dall.  333,  sub  nom.  Del  Col 
V.  Arnold,  1  L.  ed.  625 ;  The  Charming  Betty, 
2  Cranch,  64,  sub  nom.  Murray  v.  The 
Charming  Betsy,  2  L.  ed.  208;  Jfoley  v.  8hat- 
tuok,  3  Cranch,  458,  2  L.  ed.  498 ;  The  Amia- 
ble Nancy,  3  Wheat.  546,  4  L.  ed.  456 ;  Brtt- 
ish  Consul  v.  Thompson,  Bee,  142,  Fed.  Cas. 
No.  1,899. 

Without  a  declaration  it  seems  that  war 
does  not  begin  until  some  blow  is  struck  or 
some  shot  fired. 

1  Halleck,  Int.  Law,  Baker's  ed.  p.  525: 
Owen,  Declaration  of  War,  pp.  12,  36,  37; 
Hall,  Int  Law,  4th  ed.  pp.  63,  392;  Taka- 
hashi,  International  Law  during  Chino-Jap- 
anose  War,  pp.  9,  39;  The  Teutonia,  L.  R.  4 
P.  C.  171. 

In  order  to  prevent  a  forfeiture,  the  court 
will  regard  parts  of  a  day. 

Combe  v.  Pitt,  3  Burr.  1423;  Burgess  v. 
Salmon,  97  U.  S.  881,  24  L.  ed.  1104. 

It  was  not  in  accordance  with  interna- 
tional usage  to  attempt  to  make  the  Buena 
Ventura  hostile  by  flnng  upon  her. 

Takahashi,  International  Law  during  the 
Chino-Japanese  War,  pp.  9,  39. 

The  inbsequent  dedaration  of  war  by 
Congress,  on  April  26th,  which  recites  that 
war  had  existed  from  and  including  April 
21st,  should  not  be  giVen  retroactive  effect 
so  as  to  justify  the  capture  of  private  prop- 
erty which,  otherwise,  would  not  have  been 
•abject  to  seizure. 

1  Halleck,  Int  Law,  Baker's  ed.  p.  842. 
Assistant  Attorney  General  Hoyt  argued 

the  cause  and,  with  Messrs.  Joseph  K.  Mo- 
Gammon  and  James  B.  Bayden,  filed  a  brief 
for  the  United  States  and  the  captors: 

Exomptions  founded  upon  the  proclama- 
tion should  be  express  or  deducible  by  clear 
and  necessary  inference,  and  where  in  a  nat- 
ural signification  of  the  words  the  meaning 
is  plain  and  there  is  nothing  to  interpret,  an 
"interpretation"  is  not  allowable;  and  the 
introduction  of  a  different  and  enlarged 
meaning  and  the  extension  of  the  «xemptions 
to  cases  not  covered  nor  intended  to  be  cov- 
ered, may  not  be  permitted  under  the  doc- 
trines of  prize  law  and  well-aettled  principle* 
of  all  law  relating  to  statutory  construction. 

2  Vattel,  chap.  17,  {  262;  Doggett  v.  Flor- 
ida R.  Co.  99  U.  8.  72,  25  L.  ed.  301 ;  Thorn- 
ley  V.  United  States,  113  U.  8.  310,  28  L.  ed. 
990,  5  Sup.  Ct.  Rep.  491 ;  Lake  County  v.  Rol- 
lins, 130  U.  8.  6«e,  32  L.  ed.  1060,  9  Sup.  Ct. 
Kep.  661 ;  The  Phieniw,  1  Spinks,  Prize  Cas. 
30C;  The  Argo,  1  Spinks,  Prize  Cas.  376. 

Messrs  George  A.  King  and  William  B. 
King  filed  a  further  brief  for  certain  captors. 

[S871    *Mr.  Justice  Peekkam,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 
'The  Baena  Ventnra  was  a  Spanish  mer 
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chant  yeaael  in  th«  peaeefnl  prosecution  of 
her  voyage  to  Norfolk,  Virginia,  from  Ship 
Island,  in  the  state  of  Mississippi,  when,  oo 
the  morning  of  April  22,  1898,  she  was  cap- 
tured as  lawful  prize  of  war,  of  the  exii^ 
ence  of  which,  up  to  the  moment  of  capture, 
all  her  officers  were  ignorant.  She  was  not 
violating  any  blockade,  carried  neither  con- 
traband of  war  nor  any  oflioer  in  the  militaiy 
or  naval  service  of  the  enemy,  nor  any  de- 
spatch of  or  to  the  Spanish  govemm«>t,  and 
attempted  no  reaiatanoe  when  captured. 

The  facts  regarding  this  vessel  place  her 
within  that  class  'which thisgovemmenthas[388] 
always  desired  to  treat  with  great  liberality. 
It  is,  as  we  think,  historically  accurate  to 
say  that  this  govemmwit  has  always  been, 
in  its  views,  among  tii«  moat  advanced  of  the 
governments  of  the  world  in  favor  of  miti- 
gating, OS  to  all  nonoombatants,  the  hard- 
ships and  horrors  of  wax.  To  accomplish 
that  object  it  has  always  advocated  those 
rules  which  would  in  most  cases  do  away 
with  the  right  to  capture  the  private  prop- 
erty of  an  enemy  on  the  high  seas.  3  Whar- 
ton, lot  Law  Dig.  {  342.  The  refusal  of 
this  government  to  agree  to  the  Declaration 
of  Paris  was  founded  in  part  upon  the  re- 
fusal of  the  other  governments  to  agree  to 
the  proposition  exempting  private  property, 
not  contraband,  frcHn  capture  upon  the  sea. 

It  being  plain  that  merchant  vessels  of  the 
enemy  carrying  on  innocent  oonuncrrial  en- 
terprises at  the  time  or  just  prior  to  the 
time  when  hostilities  between  the  two  conn- 
tries  broke  out,  would,  in  accordance  with 
the  later  practice  of  eivUized  nations,  be  the 
subject  of  liberal  treatment  by  the  Kxepu- 
tive,  it  is  necessary  when  his  proclamation 
has  been  issued,  whidi  lays  .town  rules  for 
treatment  of  merchant  veeaela,  to  put  upon 
the  words  used  therein  the  most  liberitl  and 
extensive  interpretation  of  which  they  are 
capable;  and  where  there  axe  twa  or  more 
interpretations  which  possibly  might  be  put 
upon  the  language,  the  one  that  will  be  nio^it 
favorable  to  the  belligerent  party,  in  whose 
favor  tiie  proclamation  is  issued,  ought  to  be 
adopted. 

Tiiia  is  the  doctrine  of  the  Eiwlish  oonrts, 
as  exemplified  in  The  Phoenix,  Spinlas  Prize 
Cases,  1,  5  Spinks,  Eccl.  ft  Adm.  Rep.  306, 
and  The  Argo,  Spinks  Prize  Oases,  p.  52, 
1  Spinks,  Eccl.  k  Adm.  Rep.  375.  It  is  the 
doctrine  which  this  court  bdieves  to  be  prop- 
er and  correct. 

To  ascertain  the  intention  of  the  Execu- 
tive we  must  look  to  the  words  which  he 
uses.  If  the  language  is  plain  and  clear, 
and  the  meaning  not  open  to  discussion, 
there  is  an  end  of  the  matter.  If,  however, 
such  is  not  the  case,  and  interpretation  or 
construction  must  be  resorted  to  for  the  pur- 
pose of  ascertaining  the  precise  meaning  of 
the  text,  it  is  our  duty  with  reference  to  this 
public  instrument  to  make  it  as  broad  in  its 
exemptions  as  is  reasonably  possible. 

•If  inferences  must  be  drawn  therefrom  in[389] 
order  to  render  certain  the  limitations  in-' 
tended,  those  inferences  should  be,  so  far  as 
I  is  possible,  in  favor  of  the  claimant  in  behalf 
of  the  owners  of  the  vessel. 
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The  lai^uBge  to  justify  an  exemption  of 
the  vessel  must,  it  is  true,  be  found  in  the 
proclamation;  ^et  if  such  language  fail  to 
Btate  with  entire  clearness  the  full  extent 
and  scope  of  such  exemption,  thereby  making 
it  necessary  that  some  interpretation  there- 
of should  be  given,  it  is  proper  to  refer  to 
the  prior  views  of  the  Executive  Depart- 
ment of  the  government  as  evidence  of  its 
policy  regarding  the  subject.  This  is  not 
for  the  purpose  of  enlarging  the  natural  and 
ordinary  meaning  of  the  words  used  in  the 
proclamation,  but  for  the  purpose  of  thereby 
throwing  some  light  upon  the  intention  of 
the  Executive  in  issuing  the  instrument,  and 
•1m  to  aid  in  the  interpretation  of  the  lan- 
guage employed  therein,  where  the  extent  or 
Mope  of  that  language  is  not  otherwise  en- 
tirely plain  and  clear.  A  reference  to  the 
▼i«W8  that  have  heretofore  been  announced  by 
the  ibcecutive  Department  is  made  in  3 
Wharton,  supra,  aiid  it  will  be  found  that 
thev  are  in  entire  accord  with  the  most  lib- 
eral spirit  for  the  treatment  of  noncombat^ 
ant  vessels  of  the  enemy. 

We  come  now  to  the  construction  of  the 
instrument.  It  will  be  seen  that  Congress 
on  the  25th  of  April,  1898,  declared  war 
against  Spain,  and  in  the  declaration  it  is 
stated  that  war  had  existed  since  the  21st 
of  April  preceding.  The  President  on  the 
26th  of  April  issued  his  proclamation  re- 
garding the  principles  to  be  followed  in  the 
prosecution  of  the  war.  It  is  dated  the  day 
It  was  issued.  The  fourth  clause  thereof 
nuiT  for  convenience  be  here  reproduced,  as 
follows: 

"4.  Spanish  meroh«u>t  vessels  in  any  ports 
or  places  within  the  United.  States  shall  be 
Allowed  until  iSaj  21,  1898,  inclusive,  for 
loading  their  cargoes  and  departing  from 
'  such  ports  or  plaoes;  and  such  Spanish  mer- 
chant vessels,  if  met  at  sea  by  any  United 
States  ship,  shall  be  permitted  to  continue 
tiieir  voyage,  if,  upon  CKamination  of  their 
papers,  it  shall  appeajr  that  their  cargoes 
were  taken  on  board  before  the  expiration  of 
the  above  term :  Provided,  that  nothing  here- 
'S90]iii  'contained  shall  *pply  to  Spanish  vessels 
having  on  board  any  oCBcer  in  the  military 
or  naval  servioe  of  the  enemy,  or  any  coal 
(«zoept  snoh  as  may  be  necessary  for  their 
voyage),  or  «uiy  other  article  prohibited  or 
ooDtrahand  of  war,  or  any  despatch  of  or  to 
the  Spanish  government." 

What  is  included  by  the  words  "Spanish 
merchant  vessels  in  any  ports  or  places  with- 
in the  United  States  shall  be  allowed  until 
May  21,  1898,  inclusive,  for  loading  their 
cargoes  and  departing  from  such  ports  or 
places?"  At  what  tiue  must  these  Spanish 
vessels  be  "in  any  ports  or  places  within  the 
United  States,"  in  order  to  be  exempt  from 
capture?  The  time  is  not  stated  in  the  proc- 
lamation, and  therefore  the  intention  of  the 
Executive  as  to  the  time  must  be  inferred. 
It  is  a  case  for  construction  or  interpreta- 
tion of  the  language  employed. 

That  language  is  open  to  several  possible 
constructions.  It  might  be  said  that  in  de- 
scribing Spanish  merchant  vessels  in  any 
^rts,  etc.,  it  was  meant  to  include  only  those 
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which  were  in  such  ports  on  the  day  when  the 
proclamation  was  issued,  April  26.  Or  it 
might  be  held  (in  accordance  with  the  deci- 
sion of  the  district  court)  to  include  those 
that  were  in  such  ports  on  the  2l8t  of  April, 
the  day  that  war  commenced,  as  Congress  de- 
clared. Or  it  might  be  construed  -^o  as  to 
include,  not  alone  those  vessels  that  were  in 
port  on  that  day,  but  also  those  that  had 
sailed  therefrom  on  any  day  up  to  and  in- 
cluding the  21st  of  May,  the  last  day  of  ex- 
emption, and  were,  when  captured,  continu- 
ing their  voyage,  without  regard  to  the  par- 
ticular date  of  their  departure  from  port, 
whether  immediately  before  or  subsequently 
to  the  commencement  of  the  war  or  the  issu- 
ing of  the  proclamation. 

The  district  judge,  before  whom  several 
cases  were  tried  together,  held  that  the  date 
of  the  commencement  of  the  war  (April  21) 
was  the  date  intended  by  the  Executive ;  that 
as  the  proclamation  of  the  22d  of  April  gave 
thirty  days  to  neutral  vessels  found  in  block- 
aded ports,  it  was  but  reasonable  to  consider 
that  the  same  number  of  days,  commencing 
at  the  outbreak  of  the  war,  should  be  al- 
lowed so  as  to  bring  it  to  the  2l8t  of  May, 
the  day  named;  that  although  a  retrospective 
'effect  is  not  usually  given  to  statutes,  yet[301] 
the  question  always  is.  What  was  the  inten- 
tion of  the  legislature? 

He  also  said  that  "the  intention  of  the  Ex- 
ecutive was  to  fully  recognize  the  recent 
practice  of  civilized  nations,  and  not  to  sanc- 
tion or  permit  the  seizure  of  the  vessels  of 
the  enemy  within  the  harbors  of  the  United 
States  at  the  time  of  the  commencement  of 
the  war,  or  to  permit  them  to  escape  from 
ports  to  be  seized  immediately  upon  enten'ing 
upon  the  high  seas."  ( See  preamble  to  proc- 
lamation.) 

In  The  Buena  Ventura,  the  case  at  bar,  the 
district  judge  held  that  her  case  "clearly 
does  not  omne  within  the  language  of  th« 
proclamation." 

It  is  true  the  proclamation  did  not  in  so 
many  words  provide  that  vessels  which  had 
loaded  in  a  port  of  the  United  States  and 
sailed  theiefrom  before  the  commencement  ot 
the  war  should  be  entitled  to  continue  their 
voyage,  but  we  think  that  those  vessels  arfc 
clearly  within  the  intention  of  the  proclama- 
tion under  the  liberal  construction  we  are 
bound  to  give  to  that  document. 

An  intention  to  include  vessels  of  this 
class  in  the  exemption  from  capture  seems  to 
us  a  necessary  consequence  of  the  language 
used  in  the  proclamation  when  interpreted 
according  to  the  known  views  of  this  govern- 
ment on  the  subject  and  which  it  is  to  be 
presumed  were  the  views  of  the  Executive. 
The  vessel  when  captured  had  violated  no 
law.  She  had  sailed  from  Ship  Island  after 
having  obtained  written  permission,  in  ac- 
cordance with  the  laws  of  the  United  States, 
to  proceed  to  Norfolk  in  Virginia,  and  the 
permission  had  been  signed  by  the  deputy 
collector  of  the  port  and  the  fees  therefor 
paid  by  the  ship.  She  had  a  cargo  of  lum- 
ber, loaded  but  a  short  time  before  the  com- 
mencement of  the  war,  and  she  left  the  port 
but  forty-eight  hours  prior  tothatevent.  The 
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language  of  the  proclamation  certainly  does 
not  preclude  the  exemption  of  thie  vessel, 
and  it  is  not  an  unnatural  or  forced  construc- 
tion of  the  fourtli  clause  to  say  that  it  in- 
cludes this  case. 

The  omiseiom  of  any  date  in  this  clause, 
upon  which  the  vessel  must  be  in  a  port  of 

[89S]tho  United  SUtes,  and  prior  to  *which  the 
exemption  would  not  be  allowed,  is  certainly 
very  strong  evidence  that  such  a  date  was 
not  material,  so  long  as  the  loading  and  de- 
parture from  our  ports  were  accomplished 
before  the  expiration  of  May  21.  It  is  also 
evident  from  the  language  used  that  the  ma- 
terial concern  was  to  fix  a  time  in  the  future, 
prior  to  the  expiration  of  which  vessels  of 
the  character  named  might  sail  from  our 
ports  and  be  exempt  from  capture.  The'par- 
ticular  time  at  which  the  loading  of  cargoes 
and  sailing  from  our  ports  should  be  accom- 
plish^ was  obviously  unimportant,  provided 
it  was  prior  to  the  time  specified.  Whether 
it  was  before  or  aft^r  the  commencement  of 
the  war,  would  be  entirely  immaterial.  This 
feeems  to  us  to  be  the  intention  of  the  Execu- 
tive, derived  from  reading  the  fourth  clause 
with  reference  to  the  general  rules  of  inter- 
pretation already  spoken  of,  and  we  think 
there  is  no  language  in  the  proclamation 
which  precludes  the  giving  effect  to  such  in- 
tention. Its  purpose  was  to  protect  inno- 
cent merchantmen  of  the  enemy  who  had 
been  trading  in  our  ports  from  capture,  pro- 
vided they  sailed  from  such  porU  before  a 
certain  named  time  in  the  future,  and  that 
purpose  would  be  wholly  unaffected  by  the 
fact  of  a  sailine  prior  to  the  war.  That  fact 
was  immaterial  to  the  scheme  of  the  procla- 
mation, gathered  from  all  its  language. 
We  do  not  assert  that  the  clause  would  ap- 
'  ply  to  a  vessel  which  hod  left  a  port  of  the 
United  States  prior  to  the  commencement  of 
the  war,  and  had  arrived  at  a  foreign  port 
and  there  discharged  her  cargo,  and  had  then 
left  for  another  fordgn  port  prior  to  May  21. 
The  instructions  to  United  States  ships,  con- 
tained in  the  fourth  clause,  to  permit  the 
vessels  "to  continue  their  voyage,"  would 
limit  the  operation  of  the  clause  to  those  ves- 
sels that  were  still  on  their  original  voyage 
from  the  United  States,  and  had  taken  on 
board  their  cargo  (if  any  they  hod)  at  a 
port  of  the  United  States  before  the  expira- 
tion of  the  term  mentioned.  The  exemption 
would  probably  not  apply  to  such  a  case  as 
The  Phoenite,  Spinks  Prize  Cases,  1,  1  Spinks, 
Ecol.  ft  A<bn.  Rep.  306.  That  case  arose 
out  of  the  English  order  in  council,  made 
at  the  commencement  of  the  Crimean  war. 
The   vessel    had    sailed    from    an    English 

(898]  port  in  the  middle  of  'February,  1854,  with 
II  onrgo,  bound  for  Copenhagen,  and  having 
leached  that  port  and  discharged  her  cargo 
by  the  middle  of  March,  she  had  sailed  there- 
from on  the  10th  of  April,  bound  to  a  for- 
eign port,  and  was  captured  on  the  12th  of 
April,  while  proceeding  on  such  voyage.  The 
order  in  council  w«s  dated  the  20th  of 
Maroh,  1854,  and  provided  that  "Russian 
merchant  vessels,  in  any  ports  or  places 
within  her  Majesty's  dominions,  shall  be  al- 
lowed until  the  10th  day  of  'iSa.y  next,  tix 
«10 


weeks  from  the  date  hereof,  for  loading  their 
cargoes  and  departing  from  such  porta  oi 
places,"  etc.  The  claim  of  exemption  wae 
made  on  the  ground  that  the  vessel  had  been 
in  an  English  port,  and  although  she  sailed 
therefrom  in  the  middle  of  February  to  Co- 
penhagen and  had  there  discharged  her  car- 
go,  before  the  order  in  council  was  promul- 
gated, yet  it  woe  aUll  urged  that  she  was 
entitled  to  exemption  from  oaptur&  The 
court  held  the  claim  was  not  well  founded, 
and  that  it  could  not  by  any  latitude  of  con- 
struction hold  a  vessdi  to  have  been  in  an 
English  port  on  the  20th  of  March,  which  on 
that  day  was  lying  in  the  port  of  Copen- 
hagen, having  at  that  time  discharged  the 
cargo  which  she  hod  taken  from  the  English 
port  It  is  true  the  court  took  the  view  that 
the  vessel  must  at  all  events  have  boen  in  an 
English  port  on  the  20th  of  March  in  ordet 
to  obtain  exemption,  and  if  not  there  on  that 
day,  the  vessel  did  not  come  within  the  terms 
of  the  order  and  was  not  exempt  from  cap- 
ture. From  the  language  of  the  opinion  in 
that  case  it  would  seem,  not  only  that  a  ves- 
sel departing  tlic  day  before  the  20th  of 
March  would  not  come  within  the  exemp- 
tion, but  that  a  vessel  arriving  the  day  after 
the  29th,  and  departing  before  the  10th  of 
May  following,  would  also  fail  to  do  so ;  that 
the  vessel  must  have  been  in  an  English  port 
on  tlie  very  day  named,  and  if  it  departed 
the  day  before  or  arrived  the  day  after,  it 
was  not  covered  by  the  order. 

The  French  government  also,  on  the  out- 
break of  the  Crimean  war,  decreed  a  delay 
of  six  weeks,  beginning  on  the  date  of  the 
decree,  to  Russian  roerdiant  vessels  in  which 
to  leave  French  ports.  Russia  issued  the 
aanie  kind  of  a  decree,  and  other  nations  have 
at  times  made  the  same  provisions.  It  is 
'claimed  that  they  confine  the  exemption  tA[394] 
vessels  that  are  actually  within  the  ports  of 
the  nation  at  the  date  of  issuing  the  decree 
or  order. 

We  are  not  inclined  to  put  so  narrow  a 
construction  upon  the  language  used  in  this 
proclamation.  The  interpretation  which  we 
have  given  to  it,  while  it  may  be  more  liberal 
than  the  other,  is  still  one  which  may  prop- 
erly be  indulged  in. 

If  this  vessel,  instead  of  sailing  on  the 
19th,  had  not  sailed  until  the  2Ist  of  April, 
the  court  below  says  she  would  have  been  ex- 
empt from  capture.  In  truth,  she  was  from 
her  character  and  her  actual  employment 
just  as  much  the  subject  of  liberal  treat- 
ment, and  was  as  equitably  entitled  to  an 
exemption  when  sailing  on  the  19th,  as  she 
would  have  been  had  she  waited  until  the 
21st.  No  fact  had  occun-ed  since  her  sailing 
which  altered  her  cose  in  principle  from  the 
case  of  a  vessel  which  had  been  in  port  on, 
though  sailing  after,  the  Zlst.  To  attribute 
an  intention  on  the  part  of  the  Executive  to 
exempt  a  vessel  if  she  sailed  on  or  after  the 
21st  of  April,  and  before  the  21st  of  May, 
and  to  refuse  such  exemption  to  a  vessel  in 
precisely  the  same  situation,  only  sailing  be- 
fore the  21st,  would,  as  we  think,  be  without 
reasonable  justification.  It  may  safely  be 
affirmed  that  he  never  had  any  such  di^ttinc- 
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tioB  in  mind  and  neirer  intended  it  to  eadet. 
There  i«  nothing  in  the  nature  of  the  two 
cases  cBlling  for  a  difference  in  their  treat- 
ment. They  both  alike  called  for  precisely 
the  same  rule,  and  if  there  be  languaee  in 
the  clause  or  proclamation  from  which  an 
inference  can  be  drawn  favorable  to  the  ex- 
emption, and  none  which  precludes  it,  we 
are  bound  to  hold  that  the  exemption  is 
given.  We  Uiink  the  language  of  the  proc- 
lamation does  permit  the  inference,  and  that 
there  is  none  which  precludes  it. 

We  are  aware  of  no  adjudications  of  our 
own  court  as  to  the  meaning  to  be  given  to 
words  similar  to  tiiose  contained  in  the  proc- 
lamation, and  it  nlay  be  that  a  step  in  ad- 
vance is  now  taken  upon  this  subject. 
Where,  however,  the  words  are  reasonably 
capable  of  an  interpretation  which  shall  in- 
clude a  vessel  of  this  description  in  the  ex- 
emption from  oaptui'e,  we  are  not  adverse 
to  adopting  it,  even  though  this  court  may 
be  the  first  to  do  so.  If  the  Executive  should 
[806  J  hereafter  be  inclined  *to  take  the  other  view, 
the  language  of  his  proclamation  could  be  so 
altered  as  to  leave  no  doubt  of  that  inten- 
tion, and  it  would  be  the  duty  of  this  court 
to  be  guided  and  controlled  by  it. 

Deciding  as  we  do  in  regard  to  the  fourth 
clause^  it  becomes  unnecessary  to  examine 
the  other  grounds  for  a  reversal  discussed  at 
the  bar. 

The  question  of  costs  then  arises.  We  had 
occasion  in  The  Olinde  Rodrigues,  174  U.  S. 
&10,  43  L.  ed.  106S,  19  Sup.  Ct.  Rep.  851,  to 
examine  that  question  in  relation  to  the  ex- 
istence of  probable  cause  for  making  the  cap- 
ture. In  that  case  it  was  held  that  such 
probable  cause  did  exi^;t,  and  although  the 
facts  therein  proved  did  not  commend  the 
▼essel  to  the  nivorable  consideration  of  the 
court,  vet  upon  a  careful  review  of  the  en- 
tire evidence  we  held  that  we  were  not  com- 
pelled to  proceed  to  the  extremity  of  con- 
demning the  vessel.  Restitution  was  there- 
fore awarded,  but  without  damages.  Pay- 
ment of  the  costs  and  expenses  incident  to 
her  custody  and  preservation,  and  of  all  costs 
in  the  case  except  the  fees  of  counsel,  were 
imposed  upon  the  ship. 

In  this  case,  but  for  the  proclamation  of 
April  26,  the  ship  would  have  been  liable  to 
seizure  and  condemnation  as  enemy  prop- 
erty. At  the  time  of  seizure,  however  (April 
22),  that  proclamation  had  not  been  issued, 
and  henoe  there  was  probable  cause  for  her 
seizure,  although  the  vessel  was  herself  en- 
tirely without  fault  The  subsequent  issu- 
ing of  the  proclamation  covering  the  case  of 
a  ve8!«l  situated  as  was  this  one  took  away 
the  right  to  condemn  which  otherwise  would 
have  existed.  Thus,  at  the  time  of  seizure, 
both  parties,  the  capturing  and  the  captured 
ship,  were  without  fault,  and  while  tee  re- 
verse the  judgment  of  condemnation  and 
attard  restitution,  we  think  it  should  be 
toitlumt  damages  or  costs  in  favor  of  the  ves- 
sel captured.  The  ship  having  been  sold,  the 
moneys  arising  from  the  sale  must  be  paid 
to  the  claimant, without  thededuction  of  any 
costs  arising  in  the  proceeding,  but  after  de- 
ducting tJie  expemeee  properly  incident  to  her 
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custody  and  preservation  up  to  the  time  ot 
her  sale,  and  it  is  so  ordered. 

The  Chiet  Jxibtice  and  Mr.  Justice  Graj' 
and  Mr,  Justice  MoKenna  dissented. 


•THEOPEILUS  KING,  Adverse  Claimant,[S80] 
and   the   Lippitt   Woolen   Company,   Al- 
leged Trustee  PW'-  »•»  ^^^-t 

V. 

JOHN  A.  CROSS  et  oL 

(See  8.  C.  Beporter's  ed.  896-i08.) 

Oarnislimeht  of  debt  due  to  nonresident  ored-    ■ 
itor — due  process  of  law — effect  of  insol- 
vency proceedings  in    other    state — when 
insolvent  devested  of  title. 

1.  A  garnishment  of  a  resident  debtor  to  reaeb 
a  debt  dne  to  a  nonresident  defendant  who 
has  no  property  subject  to  tbe  Jarlsdictlon 
of  tbe  eonrt  does  not  deprive  bim  of  prop- 
erty wIttaoDt  dae  process  of  law. 

2.  An  Insolvent  Is  not  devested  of  all  control 
over  bla  assets,  under  tbe  Massacbusetts  law,  < 
from  the  mere  fact  of  tbe  filing  of  the  peti- 
tion In  Insolvency:  bat  tbis.  In  a  voluntary 
proceeding,  takes  place  only  from  the  timo 
of  the  first  publication  of  the  notice  of  Is- 
suing the  warrant. 

3.  The  provision  of  the  Massachnsetts  statute 
retroactively  vacating  attachments  does  not 
control  attachments  levied  In  other  states  at 
a  time  when,  under  the  Massachnsetts  In- 
solvent law,  the  Insolvent  had  not,  by  opera- 
tion ot  law,  been  deprived  of  the  dominion 
and  control  over  his  credlta 

[No.  28.] 

Argued  Ootoier  12,  1899.     Decided  Decem- 
ber  11,  1899. 

IN  SRROR  to  the  Suprone  Court  of  the 
State  of  Rhode  Island  to  review  a  deci- 
sion sustaining  the  lien  of  trustee  process  in 
that  state  to  reach  a  debt  due  to  a  resident 
of  Massachusetts  against  proceedings  under 
the  Massacbusetts  insolvent  law.  Affirmed. 
See  same  case  below,  19  R.  I.  220,  33  AtL 

Statement  by  Mr.  Justice  White  t  • 

The  firm  of  Brown,  Steese,  ft  Clarke,  estab- 
lished in  Boston,  on  the  I2th  day  of  August, 

Note. — The  effect  of  the  decision  In  this  case 
and  In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174 
(j.  8.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep.  797, 
on  the  authority  of  which  the  principal  case 
depends.  Is  virtually  to  settle  a  long  standing 
conflict  between  the  state  courts  as  to  the  situs 
of  a  debt  for  the  purpose  of  garnishment.  The 
majority  of  the  cases  are  In  harmony  with  tbe 
doctrine  announced  by  the  United  States  Su- 
preme Court,  that  a  debt  Is  subject  to  garnish- 
ment at  the  residence  of  the  debtor.  See  Bur- 
lington *  M.  River  R.  Co.  v.  Thompson.  31  Kan. 
180.  47  Am.  Rep.  497,  1  Pac.  822;  Morgan  v. 
Neville.  74  Pa.  52 ;  Mobile  &  O.  R.  Co.  v.  Bam- 
hlll.  Ul  Tenn.  895,  19  S.  W.  21 ;  Campbell  v. 
Home  Ins.  Co.  1  8.  C.  N.  S.  158;  Hannibal  * 
St.  J.  R.  Co.  V.  Crane,  102  III.  249,  40  Am. 
Sep.  581;  Qlover  v.  Wells,  40  III.  App.   350; 

211 


Digitized  by 


Google 


896-808 


SuPBXinC  CotlBT  OF  THK  UiriTED  STATB8. 


OOT.  TSBH, 


1880,  filed  in  the  proper  court  in  and  for  the 
county  of  Xorfolk,  Massachusetts,  a  petition 
praying  to  be  allowed  to  take  the  benefit  of 
the  insolvent  laws  of  the  atate  of  Massachu- 
■elts.  On  the  day  after — ^that  is,  on  the 
13th  of  Aug^t,  1889 — John  A.  Cross,  a  citi- 
sen  of  Rhode  Island,  residing  at  Providence 
in  that  etate,  commenced  suit  in  Rhode  Is- 
land against  the  members  of  the  firm  of 
Brown,  Steese,  ft  Clarke  on  two  n^otiable 
notes  drawn  by  the  firm.  The  Lippitt  Wool- 
en Company  and  two  other  Rhode  Island 
corporations  carrying  on  business  in  that 
state  were  served,  on  the  day  the  suit  was 
filed,  with  trustee  process  on  the  averment 
that  these  corporations  were  indebted  to  the 
above-named  firm.  The  Lippitt  Woolen 
Company  answered  under  the  trustee  proc- 
ess, disclosing  the  sum  of  its  indebtedness. 
In  the  insolvency  proceedings  an  assignee 
was  appointed,  and  he  commenced  suit  in 
Massachusetts  against  the  Lippiitt  Woolen 
Company  to  recover  the  debt  due  by  that 
corporation  to  '  the  insolvent  firm,  and 
against  which  debt  the  trustee  process  had 
been  issued  in  Rhode  Island,  and  Hiram 
'-  Leonard,  a  resident  of  Massacnusetts,  and 
who  was  indebted  to  the  Lippitt  Woolen 
Company,  was  made  a  garnishee.  Pending 
[387]*the8e  proceedings  the  assignee  sold  the  claim 
against  the  Lippitt  Woolen  Company  and 
one  against  another  oorporation  to  Theophi- 
lue  EUng,  a  resident  of  Masscuihusetts,  and 
he  was  substituted  as  plaintiff  in  the  action 
in  Massachusetts  above  referred  to.  The 
Lippitt  Woolen  Company  pleaded  the  pen- 
dency of  the  trustee  process  against  it  in  the 
Rhode  Island  court.  The  Massachusetts 
court  entered  judgnpent  in  favor  of  theplain- 
tiff  King  and  against  the  Lippitt  Woolen 
Company  and  the  garnishee  Leonard.  The 
court,  however,  directed  that  execution  on 
the  judgment  be  stayed  and  the  parties  en- 
ter into  a  stipuIaUon  that  no  execution 
should  issue  until  the  proceedings  in  the 
Rhode  Island  action  haa  been  fuUy  deter- 
mined. Thereupon  King  was  allowed,  by 
the  Rhode  Island  court,  to  become  a  party  to 
the  action  there  pending  eo  far  as  necessary 
to  enable  him  to  assert  his  title  to  the  in- 


debtedness due  by  th«  Lif^itt  Woolen  Cmh- 
pany  and  other  corporations  to  the  firm 
of  Brown,  Steese,  &  Clarke,  which  debts  were 
covered  by  the  trustee  process  previously  is- 
sued in  lUiode  Island  under  the  circum* 
stances  alreadv  stated. 

In  the  Rhode  Island  court  both  King  and 
the  Lippitt  Woolen  Company  pleaded  the 
proceedings  under  the  insolvent  laws  of 
Massachusetts,  the  sale  by  the  assignee  to 
King,  and  the  judgment  of  the  court  in 
Massachusetts,  heretofore  referred  to,  and 
asserted  that  tliereby  the  title  to  the  indebt- 
edness due  by  the  l2ppitt  Woolen  Company 
to  Brown,  Steese,  t  Clarke  passed  to  King, 
and  that  such  tiiUe  waa  superior  to  any  lien 
supposed  to  have  arisen  from  the  truste* 
process  which  had  been  issued  in  the  Rhode 
Island  action.  The  court  gave  judgment  in 
favor  of  the  plaintiff  Cross,  charging  the 
Lippitt  Woolen  Company  for  the  amount  of 
the  debt  due  by  that  corporation  to  the  firm 
of  Brown,  Steese,  ft  Clarke,  as  stated  in  the 
answer  of  the  Lippitt  Woolen  Company  to 
the  trustee  proceedings.  The  court  there- 
fore rejected  the  claim  of  title  preferred  by 
King  and  acquired  by  him  in  the  insolvency 
proceedings  m  Massachusetts,  and  in  effect 
decided  t&t  the  trustee  process  in  Rhode  Is- 
land operated  to  create  a  paramount  lien  on 
the  debt  due  by  the  Lippitt  Wocrien  Com- 
pany, and  was  'unaffected  by  the  insolvency[39M 
proceedings  in  Massachusetts  and  the  action 
taken  on  the  subject  in  the  courts  of  that 
state.  Motions  for  a  new  trial  upon  numer- 
ous grounds  were  filed  on  behalf  of  the  Lip- 
pitt Woolen  Company  and  the  claimant 
King.  These  motions  were  heard  before  the 
appdiato  division  of  the  supreme  court  ci 
Rhode  Island,  and  that  court  overruled 
them.  ( 19  R.  I.  220.)  The  case  was  then 
brought  to  this  court  by  writ  of  error.  In. 
substance,  the  grounds  relied  on  in  this 
court  for  a  reveraal  are,  tiiot  at  the  time  of 
the  service  of  the  trustee  process  the  Rhoda 
Islaaid  court  was  wholly  wanting  in  juris- 
diction over  the  defendants  in  the  action, 
reaidents  of  Massachusetts,  and  over  their 
property,  and  that  by  charging  the  Lippitt 
Woolen  Company  as  trustee  for  the  benefit 


Boche  V.  Bhode  Island  Ina  Aaao.  2  III.  App. 
860;  Hoore  v.  Chicago,  B.  I.  &  P.  B.  Co.  48 
Iowa,  885 ;  Mooney  v.  Union  P.  B.  Co.  60  Iowa, 
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W.  1010 :  Balk  V.  Harris,  122  N.  C.  64,  45  L.  B. 

A.  257,  30  8.  E.  318 ;  Lancashire  Ins.  Co.  v. 
Corbetts,  166  111.  502,  36  L.  B.  A.  640,  46  N. 

B.  631 ;  and  the  principle  Is  recognized  In 
Douglass  V.  Phenls  Ins.  Co.  188  N.  T.  200,  20  L. 
B.  A.  118,  33  N.  B.  088. 

Bnt  this  doctrine  has  not  been  onlveraally 
accepted,  and  many  eases  declare  that  the  situs 
SIX 


of  the  debt  Is  at  the  domlcll  of  the  creditor. 
See  Wright  v.  Chicago,  B.  *  Q.  B.  Co.  10  Neb. 
176,  56  Am.  Bep.  747,  27  N.  W.  00 :  Lonlsvllle 
&  N.  B.  Co.  V.  Dooley,  78  Ala.  624  ;  Williams 
V.  Ingersoll,  80  N.  Y.  608 ;  Osgood  r.  Magalre, 
61  N.  Y.  624 ;  Bates  v.  New  Orleans,  J.  &  G.  N. 
B.  Co.  4  Abb.  Pr.  72 ;  WlUet  v.  Bqnltable  Ina 
Co.  10  Abb.  Pr.  193 ;  Green  v.  Farmers  A 
CItlsena  Bank,  25  Conn.  452 ;  Illinois  C.  B.  Co. 
V.  Smith,  70  Miss.  844,  10  L.  B.  A.  677,  and 
note.  12  So.  461 ;  Singer  Mfg.  Co.  v.  Fleming, 
30  Neb.  670,  28  L.  R.  A.  210,  6  Intera  Com. 
Bep.  46,  68  N.  W.  226 ;  Lonlsvllle  *  N.  B.  Co. 
V.  Nash,  118  Ala.  477,  41  L.  B.  A.  881,  28  8a 
826. 

These  decisions  are.  In  effect,  overmled  by 
the  United  States  Supreme  Court  eases  lint 
cited,  as  the  state  coarts  mast  refuse  to  follow 
their  own  prl(»  decisions  where  the  reanlt  will 
be  to  deny  fall  faith  and  credit  to  a  Jadgment 
of  another  state  In  garnishment  of  a  debt  doe 
to  a  nonresident  creditor  which  the  United 
States  Supreme  Court  haa  declared  to  be  valid. 
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of  the  pUntiff  Cross,  the  tribuml  last  men- 
tioned failed  to  give  full  faith  and  credit  to 
the  judicial  proceedings  in  the  insolvency 
court  in  Massachusetts. 

Mr.  Ckarles  H.  Haasoii  argued  the 
cause  and,  with  Messrs.  John  C.  Coombs  and 
Uobert  W.  Burbank,  filed  a  brief  for  plain- 
tifl"s  in  error. 

Mr.  William  B.  TillliiKliait  argued  the 
cause  and,  with  Mr.  James  Tillinghast,  filed 
a  brief  for  defendant  in  error. 

Contentions  of  counsel  suffiiaently  appear 
in  tlie  opinion. 

t981  *Mr.  Justice  WMte,  after  making  the 
foregoing  statement,  delivered  the  opimon  of 
the  court: 

It  is  first  asserted  that  the  judgment  of 
the  supreme  court  of  the  state  of  Rhode  Is- 
land was  not  due  process  of  law,  and  was  in 
conflict  with  the  1 4th  Amendment  to  the 
Coostittttion  of  the  United  States,  because 
it  recognized  the  right,  in  a  suit  brought  in 
Rhode  Island  against  a  nonresident  defend- 
ant, to  garnishee  the  resident  debtor  of  such 
defendant  It  is  contended  that  a  judgment 
rendered  by  a  court  against  a  defendant  who 
ia  neither  within  its  jurisdiction  by  his  per- 
son or  his  property  is  wholly  void,  and  any 
attempt  to  enforce  such  judgment  amounts 
to  a  denial  of  due  process  of  law.  The 
Rhode  Island  court,  it  is  claimed,  had  no  ju- 
risdiction over  the  defendant  firm  because  it 

B99]was  a  resident  of  Massachusetts,  and  *it  is 
asserted  that  such  court  had  no  property  of 
the  firm  within  its  control  upon  which  to  ex- 
ercise its  jurisdiction.  True  it  is  theLippitt 
Woolen  Company,  which  alone  was  charged 
by  the  judgment,  was  made  a  trustee  under 
the  Rhode  Island  process,  and  was  indebted 
to  the  Massachusetts  firm;  but  this  fact,  it 
is  asserted,  did  not  establish  that  there  was 
any  right  in  Rhode  Island  to  be  subjected  to 
the  jurisdiction  of  the  courts  of  that  state, 
for  the  following  reasons:  The  situs  of 
movable  property  is  at  the  doraicil  of  the 
owner  of  such  property,  and  therefore  the 
situs  of  the  claim  or  credit  held  by  the  Massa- 
chusetts firm  against  the  Lippitt  Woolen 
Company  was  not  in  Rhode  Island,  where 
the  Lippitt  Woolen  Company  was  resident, 
but  was  in  Massachusetts,  where  the  credit- 
or firm  was  eetciblished.  The  contention  in 
substance  ia  that  any  process  of  foreign  at- 
tachment predicated  upon  the  assumed  right 
to  levy  on  debts  due  to  nonresidents  by  per- 
sons within  the  state  wherein  the  process  is- 
sues is  abeolutdy  void,  hence  a  denial  of  due 
process  of  law.  « 

We  need  not  enter  into  a  review  of  the 
contentions  thus  presented,  since  they  were 
all  considered  by  this  court  at  its  last  term 
and  held  to  be  untenable.  Chicago,  B.  I.  d  P. 
K.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct.  Rep.  797. 

Conceding,  however,  as  a  ^neral  rule,  that 
jurisdiction  as  to  a  nonresident  can  be  ac- 
quired by  trustee  or  garnishment  proeec* 
against  a  resident  debtor  of  a  nonresident 
defendant,  it  is  urged  that  the  facts  in  this 
case  cause  it  to  be  an  exception  to  this  gen- 
17S  IT.  8. 


erai  principle.  The  proceedings  in  involun- 
tary insolvency  were  begun  in  Massachu- 
setts before  the  commencement  of  the  suit  in 
Rhode  Island,  llie  I^al  effect  of  the  insol- 
vency proceedings,  it  is  asserted,  was  to  vest 
all  the  credits  of  the  insolvent  in  the  court 
of  insolvency  of  Massachusetts,  and  there- 
fore there  could  legally  be  no  debt  due  to  the 
nonresident  insolvent  in  Rhode  Island,  be- 
cause that  debt  by  operation  of  the  Mass- 
achusetts insolvent  proceedings  had  ceased 
to  be  a  debt  due  the  firm,  end  had  become  a 
debt  controlled  by  the  Massachusetts  insol- 
vent court.  The  debt  in  Rhode  Island  origi- 
nally due  to  the  firm  in  Massachusetts  can- 
not, it  is  claimed,  be  treated  as  continuing 
after  the  insolvency  'proceedings  to  be  due[400] 
to  the  firm  without  refusing  to  give  effect  to 
the  proceedings  in  Massachusetts,  and  such 
refusal  is  therefore  asserted  to  be  the  nec- 
essary result  of  the  judgment  of  the  court 
of  Rhode  Island  which  is  before  us  for  r» 
view. 

The  contention  thus  relied  upon,  it  is  ar- 
gued, is  not  contrary  to  the  settled  rule  that 
insolvency  proceedings  of  the  several  states 
do  not  have  extraterritorial  operation;  and 
it  is  also  asserted  that  the  claim  here  relied 
upon  is  not  contrary  to  the  decision  of  this 
court  in  Security  Trust  Co.  v.  Dodd,  173  U. 
S.  624,  43  L.  ed.  836,  19  Sup.  Ct  Rep.  546. 
In  that  case  it  was  held  that  a  general  as- 
signment for  the  benefit  of  creditors,  made 
by  an  insolvent  under  the  insolvent  laws  of 
a  state,  did  not  operate  to  exempt  tangible 
property  situated  at  the  time  of  the  insol- 
vent assignment  in  another  state  from  seiz- 
ure in  the  state  where  the  tangible  property 
was  actually  situated.  This  decision,  it  is 
claimed,  was  but  an  exemplification  of  the 
general  rule  limiting  insolvency  proceedings 
of  one  state  to  the  jurisdiction  of  that  state 
and  depriving  them  of  extraterritorial  oper- 
ation. A  mere  credit,  however,  it  is  assert- 
ed, conceding  it  to  be  subject  to  attach- 
ment or  trustee  process  at  the  residence  of 
the  debtor,  is  governed  by  a  different  rule 
from  that  whidi  controls  tangible  property. 
Such  credit,  the  claim  is,  being  at  the  situs 
of  the  domicil  of  the  creditor,  passes  to  the 
custody  of  the  insolvent  court  when  the  in- 
solvent law  so  provides,  and  therefore  comes 
under  the  dominion  and  control  of  the  insol- 
vent court  having  jurisdiction  of  the  person 
of  the  creditor.  As  by  operation  of  law  the 
credit  from  the  date  of  insolvency  proceed- 
ings at  the  residence  of  the  creditor  ceases 
to  be  under  his  dominion,  but,  on  the  con- 
trary, is  in  gremio  legis,  the  power  to  levy 
by  garnishee  or  trustee  process  on  the  same 
at  the  residence  of  the  debtor  is  destroyed. 
But  the  predicate  upon  which  this  conten- 
tion rests  is  that  the  Massachusetts  insol- 
vent proceedings  operated  to  deprive  the  in- 
solvent of  all  control  over  his  assets  prior  to 
or  at  the  time  when  the  suit  in  Rhode  Is- 
land was  commenced  and  the  trustee  process 
there  issued.  If  this  premise  is  unsound  the 
whole  contention  is  without  merit,  and 
therefore  the  legal  proposition  deduced  from 
it  need  not  be  examined. 

*Ths  statutes  of  the  state  of  MassachusettB[401] 
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on  th«  sabi«et  of  insolvency  provide:  First, 
for  the  adjudication  by  the  judge  ot  the 
court  of  iiuolvency  upon  a  voluntary  peti" 
tion ;  second,  for  the  issue  of  a  warrant  for 
the  sequestration  of  the  eflfects  of  a  petition- 
ing debtor ;  third,  for  publication  of  a  notice 
of  the  issue  of  tJiis  warrant;  fourUi,  for  a 
meeting  of  creditors  and  the  election  of  an 
assignee;  and,  fifth,  for  an  assignment  by 
the  judge  of  the  court  of  insolvency  to  the 
assignee  so  elected.  Mass.  Pub.  Stat.  1882, 
chap.  167,  S{  16,  17,  24,  40,  44.  The  forty- 
sixth  section  of  the  act  which  provides  when 
proceedings  under  it  shall  operate  to  devest 
the  debtor  of  control  over  his  property  is  re- 
produced in  the  mar^in.t 

Now  the  petition  m  insolvency  on  behalf 
of  the  firm  of  Brown,  Steese,  A  Clarke  was 
filed  in  the  court  of  insolvency  on  August  12, 
1889,  a  day  prior  to  the  commencement  by 
Cross  of  his  action  in  Rhode  Island  and  the 
service  of  the  trustee  process.  The  warrant, 
however,  addressed  by  the  Massachusetts  in- 
solvent court  to  the  sheriff,  directing  him, 
as  messenger,  to  talce  possession  of  the  es- 
tate of  the  insolvent,  was  not  iaaued  until 
August  21,  1889,  the  first  publication  of  no- 
tice of  the  issue  of  such  warrant  was  made 
[402]on  August  23,  1889,  and  *the  assignment  to 
the  assignees  elected  by  the  creditors  was 
made  by  the  judge  of  the  insolvency  court  on 
September  4,  1889.  The  first  question  pre« 
sented  then  is:  At  what  date  was  the  firm 
of  Brown,  Steese,  ft  Clarke,  by  force  of  the 
insolvent  laws  of  Massachusetts,  devested  of 
the  title  and  oontrcd  of  their  personal  prop- 
erty, tangible  and  intangible?  If  the  Mass- 
achusetts insolvent  law  did  not,  from  the 
mere  fact  of  filing  the  petitimi  of  insolvency, 
operate  to  devest  the  insolvent  of  all  con- 
trol of  his  credits,  it  is  obvious  that  such 
control  existed  in  tiie  creditor  when  the  suit 
was  begun  in  Rhode  Island,  for  the  only  step 


t"8ec.  46.  The  assignment  shall  vest  In  the 
assignee  all  the  propert7  of  the  debtor,  real  and 
personal,  which  be  coald  have  lawfully  sold, 
assigned,  or  conveyed,  or '  wnleh  mlgbt  bave 
been  taken  on  execution  upon  a  Judgment 
against  him,  at  the  time  of  tbe  flrat  publication 
o(  tbe  notice  of  issuing  tbe  warrant  In  case  ot 
volontary  proceedings,  and  at  the  time  of  tbe 
flrst  publication  of  notice  of  tbe  filing  of  the 
petition  In  cases  ot  involuntary  proceedings, 
and  shall  be  effectual,  snbject  to  tbe  provisions 
ot  the  following  section,  to  dissolve  any  attach- 
ment on  mesne  process  made  not  more  than 
(onr  mootba  prior  to  the  time  of  the  flrst  pnbll- 
cation  aforesaid.  The  assignment  shall  vest  In 
the  assignee  all  debts  due  to  the  debtor  or  any 
person  for  his  use,  and  all  liens  and  securities 
therefor,  and  all  bis  rights  of  action  for  goods 
or  estate,  real  or  personal,  and  all  bis  rlgbti 
of  redeeming  such  goods  or  estate.  The  as- 
signee may  redeem  all  mortgages,  conditional 
contracts,  pledges,  and  liens  of  or  upon  any 
goods  or  estate  of  tbe  debtor,  or  sell  tbe  same 
snbject  to  sndi  mortgage  or  other  encnm- 
brance.  and  It  a  mortgage  Is  foreclosed,  pending 
proceedings  In  Insolvency,  and  before  tbe  ap- 
pointment of  an  assignee,  or  within  sixty  days 
thereafter,  the  assignee,  when  appointed,  may 
redeem  the  same  at  any  time  within  sixty  days 
after  tbe  appointment,  with  remedies  similar 
to  those  provided  by  law  for  tbe  redemption  of 
mortgages  before  foreclosure." 
S14 


taken  in  the  Massachusetts  proceedinn 
prior  to  the  commencement  of  uie  suit  In 
Rhode  Island  was  the  filing  of  the  petition 
in  insolvency.  Kvery  other  step  in  the  in- 
solvency was  taken  after  the  Rhode  Island 
suit  was  begun,  and  the  tnistee  process  there 
levied.  Now  the  text  of  the  Massachusetts 
statute  clearly  provides  that  "the  assign- 
ment shall  vest  in  the  assignee  all  the  prop- 
erty of  the  debtor,  real  and  personal,  which 
be  oould  have  lawfully  sold,  assigned,  or 
conveyed,  or  which  might  have  been  taken 
on  execution  upon  a  judgment  against  him, 
at  the  time  of  the  flrst  publication  of  the 
notice  of  the  issuing  of  the  warrant  in  case 
of  voluntary  proceedings."  The  decisions  of 
the  supreme  judicial  court  of  Massachusetts 
leave  no  doubt  that  up  to  the  first  publica- 
tion of  notice  of  the  issuing  of  the  warrant 
the  insolvency  proceedings  do  not  devest  the 
insolvent  of  all  oontrol  of  his  assets  and 
credit.  We  premise,  however,  before  re- 
viewing these  decisions,  that  tiie  portions  of 
the  present  insolvent  statutes  of  Massachu- 
setts, as  contained  in  chapter  1S7  of  the  PiU>- 
lic  Statutes  of  1882,  so  far  as  they  bear  upon 
the  question  now  under  oonsideraticm,  sub- 
stantially reproduce  the  provisions  of  chap- 
ter 163  of  the  statutes  of  1838.  We  place  in 
the  margin  a  portion  of  {  5  of  the  latter  act, 
which,  it  will  be  seen,  declares  the  effect  of  a 
formal  assignment  by  the  judge  of  the  court 
of  insolvency  in  practically  similar  language 
to  thai  contained  in  S  46  of  chapter  167  of 
the  Public  Statutes  of  1882,  already  referred 
to.t 

'Under  the  statute  of  1838,  it  wma  earIy[40S] 
settled  in  Massachusetts  that  the  propertyof 
an  insolvent  debtor  was  not  to  be  regarded  ns 
in  the  custody  of  the  law  until  the  publica- 
tion of  the  first  notice  of  the  issuance  of  the 
warrant,  and  that  until  such  time  tAte  insol- 
vent might  bona  fide  transfer  his  property, 
and  that  it  was  subject  to  seizure  under  ju- 


f'See.  S.  The  said  Judge  shall,  by  an  In- 
strument under  bis  band  and  seal,  assign  and 
convey  to  tbe  person  or  persons  chosen  or  ap- 
pointed assignees  ss  aforesaid,  all  the  estate, 
real  and  personal,  of  the  debtor,  excepting  such 
as  may  be  by  law  exempted  trom  attachment, 
with  all  his  deeds,  6ooks,  and  papers  relating 
thereto;  which  assignment  shall  vest  In  tbe  as- 
signees all  the  property  of  the  debtor,  both  real 
and  personal,  which  be  could  by  any  way  or 
means  have  lawfully  sold,  assigned,  or  con- 
veyed, or  which  might  bave  been  taken  In  exe- 
cution on  any  Judgment  against  him,  at  the 
time  ot  tbe  flrst  publication  ot  the  notice  ot  Is- 
suing the  above-mentioned  warrant,  although 
the  same  may  then  be  attached  on  mesne  proc- 
ess as  the  property*  ot  the  said  debtor :  and 
such  assignment  sball  be  effectual  to  pass  all 
the  said  estate,  and  dissolve  any  sucb  attach- 
ment ;  and  tbe  said  assignment  sball  also  vest 
In  tbe  said  assignees  all  debts  due  to  the  debtor, 
or  to  any  person  tor  his  nse,  and  all  liens  and 
securities  therefor,  and  all  bis  rlgbts  of  action 
for  any  goods  or  estate,  real  or  personal,  and 
all  his  rights  of  redeeming  any  snch  goods  or 
estate;  and  the  assignees  shall  bave  power  to 
redeem  all  mortgages,  conditional  contracts, 
pledges,  end  Hens,  of  or  npon  any  goods  or  es- 
tate of  the  debtor,  or  to  sell  the  same,  suhjeet 
to  snch  mortgage  or  other  encumbrance.  .  .  ." 
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dicial  process.  Thus,  in  Brigga  v.  Parkman 
(1841)  2  Met  258,  37  Am.  Dec.  89,  it  was 
held  that  an  assignment,  under  the  statute 
of  1838,  vested  in  the  assignee  only  the  prop- 
erty which  the  debtor  had  at  the  time  of  the 
first  publication  of  the  notice  of  the  issuing 
of  the  warrant  against  him.  In  1842,  in 
Judd  V.  Ives,  4  Met.  401,  on  a  petition  of 
Judd,  as  insolvent  debtor,  asking  that  pro- 
eeedings  be  set  aside  which  had  been  institutr 
ed  before  a  master  in  chancery  under  Stat. 
1838,  chap.  163,  in  considering  the  question 
whether  the  United  States  bankrupt  act 
which  went  into  operation  on  the  1st  of  Feb- 
ruary, 1842,  superseded  or  suspeiided  the  in- 
solvency proceedings  referred  to,  the  court, 
at  mf>e  402,  said  (italics  ours)   : 

'%ut  we  are  nevertheless  of  opinion  that 
this  consequence  of  the  act  is  limited  to  cases 
instituted  under  the  insolvent  law  subse- 
quent to  the  period  when  the  bankrupt  law 
went  into  oper^ftion,  and  that  it  cannot  su- 
persede or  suspend  {proceedings  rightfully 
oommenced  under  the  insolvent  adt,  prior  to 
the  time  of  its  going  into  operation.  The 
|404]coun8el  for  the  'petitioner  admits  that  it 
oould  not,  if  the  property  of  the  insolvent 
lukd  been  actually  assigned  prior  to  the  first 
of  February,  when  the  bankrupt  law  went 
into  operation;  but  he  contends  that,  as  the 
assignment  in  this  case  was  not  actually 
made  until  the  7th  of  February,  the  whole 
proceedings  were  suspended  or  superseded. 
Upon  consideration,  we  are  of  opinion  that 
the  proceedings  under  the  commission  are 
not  to  be  thus  separated,  but  that  they  are 
to  be  treated  as  the  parts  of  one  whole;  that 
the  assignment  not  only  relates  back  to  the 
fir»t  publication  of  the  notice,  and  vests  all 
the  property  oi  the  ddbtor,  both  real  and  per- 
sonal, in  the  assignee,  but  that  the  debtor  is 
devested  of  his  property,  before  such  assign- 
ment, by  virtue  of  the  warrant  to  the  messen- 
ger and  the  taking  of  the  property  of  the  debt- 
or into  custody,  by  force  of  which  a-  quali- 
fied property  in  the  estate  vests  in  the  mes- 
senger, insomuch  that  no  act  of  the  debtor, 
after  the  dtii  service  and  publication  of  the 
warrant,  can  be  lawfully  done  to  make  any 
transfer  of  his  proper^,  or  to  affect  the 
rights  of  any  of  Us  creditors;  that  the  prop- 
erty is,  by  the  act  of  publication,  placed  in 
the  custody  of  the  law,  in  the  person  of  the 
messenger;  and  that  the  judge  or  master 
alone  can  dispose  of  the  same,  by  the  appoint- 
ment of  an  assignee  to  receive  it,  or  by  dis- 
solving the  process." 

In  Clarke  v.  Uinot  (1842)  4  Met  346,  in 
the  course  of  the  opinion,  the  court,  in  sp^ik- 
ing,  tlnough  Chief  Justice  Shaw,  of  the  time 
when  under  the  insolvency  laws  the  insolvent 
debtor  was  devested  of  control  over  his  assets, 
said: 

"The  question  then  recurs.  To  what  time 
does  this  assignment  relate  back?  The  stat- 
ute, ii  5,  thus  states  it:  'Which  assign- 
ment shall  vest  in  the  assignees  all  the 
property  of  the  debtor,  both  real  and  per- 
sonal, which  he  could  by  any  way  or  means 
have  lawfully  sold,  assigned,  or  conveyed,  or 
which  might  have  been  taken  on  execution 
on  any  judgment  against  him,  at  the  time  ment" 
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of  the  first  publication  of  the  notice  of  issu- 
ing the  above-mentioned  warrant'  This 
leads  directly  to  the  inquiry,  what  is  the 
time  of  the  first  publication  thus  referred  to, 
and  for  this  we  go  to  the  second  section. 
The  first  section  having  provided  for  the  is- 
suing of  a  warrant  to  a  messenger  *to  t»ke[406] 
possession,  etc,  the  second  section  provides 
as  follows:  'The  said  messenger  shall  forth- 
with give  public  notice,  by  advertisement,  in 
such  newspapers  as  shall  be  designated  by 
the  judge,  and  also  such  personal  or  other 
notice  to  any  persons  concerned  as  the  judge 
shall  prescribe.' 

"It  seems  to  have  been  the  obvious  policy 
of  the  statute  to  fix  some  precise  point  of 
time  at  which  the  whole  property  and  effects 
of  the  debtor  shall  be  deemed  to  have  passed 
from  him  and  vested  in  the  assignees.  The 
legislature  appears  to  have  intended  that  a 
time  should  be  fixed,  before  which  all  trans- 
fers and  conveyances  of  property  by  the 
debtor,  made  in  good  faith  and  not  intended 
to  give  preferences,  shall  be  valid ;  so,  of  all 
payments  in  the  ordinary  course  of  business 
and  transfers  of  property  made  without  the 
concurrence  of  the  owner,  as  by  seizure  or 
levy  on  execution. 


"We  are  now  seeking  to  ascertain  and  fix 
the  point  of  time  intended  by  the  statute  as 
the  time  at  which  all  the  property  of  the 
debtor  U  changed  and  his  power  over  it  sus- 
pended; that  point,  in  other  words,  prior  to 
which  all  payments,  made  by  him  or  to  him, 
all  conveyances  (not  fraudulent)  made  by 
him,  all  seizures,  levies,  and  extents  of  exe- 
cution upon  his  property,  shall  be  held  valid, 
and' all  those  made  after  void.  It  was  com- 
petent for  the  legislature  to  have  fixed  any 
other  time,  as,  for  instance,  the  application 
to  the  judge,  or  the  aict  of  the  judge  in  issu- 
ing the  warrant,  or  the  delivery  of  the  war- 
rant to  the  messenger.  Either  of  these 
would  have  afforded  security  to  tlie  credit- 
ors, but  might  have  unjustly  interfered  with 
the  rights  of  those  who  had  been  dealing 
with  the  debtor,  in  good  faith  and  without 
notice.  The  time  of  first  publication  was 
fixed,  obviously,  because  that  act  would,  in 
most  cases,  afford  actual  notice  to  those  im- 
mediately interested;  and  it  was  intended 
as  constructive  notice  to  all.  But  no  such 
effect  can  be  attributed  to  personal  notice  to 
one  individual." 

In  Butler  v.  Mullen  (1868)  100  Mass. 
453,  the  rulings  above  referred  to  were  reiter- 
ated.  The  syllabus  of  the  case  is  as  follows: 

•"One  who  has  been  charged  as  the  trustee[40ei 
of  H,  by  a  judgment  in  the  trustee  process, 
and  has  paid  to  the  judgment  creditor,  on 
execution,  the  sum  with  which  he  has  been 
so  charged,  will  not  be  protected  against 
H's  assignee  in  insolvency,  if  the  first  publi- 
cation of  the  warrant  in  insolvency  against 
H  was  before  the  rendition  of  the  judgment 
in  the  trustee  process,  though  he  had  no  ac- 
tual notice  of  H's  insolvency  until  after  pay- 
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In  delivering  the  opinion  of  the  court, 
Ho»r,  J.,  at  page  4S4,  said  (italics  ours) : 

"The  payment  by  the  defendants  upon  the 
ja<^nieirt  against  them  as  trustees  was  a 
valid  payment  as  against  Holbroolc,  his  exec- 
utors and  adminisb'ators.  Qen.  Stat.  chap. 
142,  S  37.  But  it  had  no  validity  against  a 
party  whose  title  intervened  before  the  judg- 
ment against  them  was  rendered,  and  whose 
'  title  wtts  superior  to  the  attachment  by 
which  the  fund  had  been  held.  Not  only 
does  the  assignment,  when  made,  relate  back 
to  the  first  publication  of  the  notice  in  insol* 
vency,  and  vest  all  the  property  of  the  debt- 
or in  the  assignee,  but  before  the  assignment 
the  debtor  is  so  far  devested  of  his  property, 
by  virtue  of  the  issuing  of  the  warrant,  that 
from  the  first  puhlicatton  no  transfer  or  con- 
veyance of  it  can  be  made  which  will  have 
any  validity  against  the  assignee.  Gen. 
Stat.  chap.  118,  S  44;  Clarke  v.  Minot,  4 
Met.  346 ;  Judd  v.  Ivee,  4  Met.  401 ;  Edwards 
V.  Sumner,  4  Cush.  393 ;  Qallup  v.  Robinson, 
11  Gray,  20." 

It  being  thus  made  patent  that  there  is 
no  merit  in  the  contention  that  the  opera- 
tion of  the  Massachusetts  insolvent  law  was 
to  devest  the  insolvent  of  all  control  over 
his  assets  from  the  mere  date  of  the  filing  of 
the  petition  in  insolvency,  but,  on  the  con- 
trary, that  the  Massachusetts  law  only  pro- 
duced such  effect  from  the  time  of  the  first 
publicaition  of  the  notice  of  issuing  the  war- 
rant, it  follows,  as  the  levy  of  l£e  trustee 
process  in  Rhode  Island  was  prior  to  the 
first  publication  of  the  warrant,  that  the 
whole  theory  upon  whicih  the  argument  in 
this  case  proceeds  is  fallacious,  it  is  there- 
fore unnecessary  to  express  any  opinion,  on 
the  legal  proposition  urged  upon  our  atten- 
tion on  an  erroneous  conception  of  the  Mass- 
[407]achusett8  'law.  This  becomes  evident  when 
it  is  considered  that  the  case  as  presented 
does  not  involve  the  power  of  a  Massachu- 
setts court  to  assert  control  over  a  citizen  of 
that  state  in  order  to  prevent  him  from  pros- 
ecuting in  Rhode  Island  an  attachment 
levied  by  him  upon  property  in  Rhode  Is- 
land, in  supposed  violation  of  the  laws  of 
Mamachusetts.  On  the  contrary,  the  ques- 
tion here  is  simply  whether  a  citizen  of 
Rhode  Island  was  prevented  in  the  courts  of 
his  own  state  from  levying  an  attachment 
upon  a  debt  due  by  a  citizen  and  resident  of 
^ode  Island  to  a  citizen  and  resident  of 
Massachusetts  because  such  levy  was  in  con- 
flict with  the  Massachusetts  insolvent  stat- 
utes. And  this,  although  by  the  statutes  of 
Massachusetts  the  debt  levied  on  in  Rhode 
Island  by  the  citizen  of  the  latter  state,  if 
such  debt  had  been  situate  in  Massachusetts, 
would  have  been  subject  to  the  disposition 
and  control  of  the  insolvent. 

The  foregoing  considerations  would  suffice 
to  dispoae  of  Hie  case  but  for  the  fact  that  it 
is  claimed  that  as  by  the  Massachusetts 
statute  an  assignment  by  the  judge  of  the 
insolvent  court  dissolved  attachmentit  made 
within  four  montJis  from  the  first  publica- 
tion aforesaid,  therefore,  although  the  trun- 
tM  proocM  ia  Rhode  Iriand  was  issued  at 
216 


a  time  when  the  debtor  was  not  devested 
of  control  of  the  claim,  nevertheless,  by  th« 
operation  of  the  Massachusetts  law  upon  th« 
Rhode  Island  levy,  the  latter  should  be  dis- 
solved. This  contention,  however,  but  as- 
serts that  the  Massachusetts  insolvent  stat- 
ute had,  in  this  particular,  an  extraterrito- 
rial operation,  and  thereby  controlled  pro- 
ceedings validly  instituted  in  Rhode  Island. 
This,  however,  is  in  conflict  with  the  ele- 
mentary doctrine  that  the  insolvent  statutes 
of  the  respective  states  do  not,  to  the  extent 
claimed,  operate  extraterritorially.  Secur- 
ity Trust  Co.  v.  Dodd,  173  U.  8.  624,  43  L. 
ed.  836,  19  Sup.  Ct.  Rep.  545,  and  author- 
ities there  cited.  Indeed,  the  fact  that  the 
provision  of  the  Massachusetts  statutes  re- 
troactively vacating  attachments  does  not 
control  attachments  levied  in  other  sitates  at 
a  time  when,  imder  the  Massachusetts  insol- 
vent law,  the  insolvent  had  not  by  operation 
of  law  been  deprived  of  the*  dominion  and 
control  over  his  credits,  is  recognized  in  the 
courts  of  Massachusetts.  Thus,  in  *Ziaio-[408] 
rence  v.  Batcheller  (1881)  131  Mass.  504,  as- 
signees in  Massachusetts  of  an  insolvent 
debtor  were  held,  not  entitled  to  recover  from 
a  creditor  of  such  insolvent,  though  the  cred- 
itor was  a  resident  and  citizen  of  Massachu- 
setts, the  amount  of  sums  realized  through 
garnishment  proceedings  in  New  Yorlc,  Ala- 
bama, and  Arkansas  against  persons  who 
were  indebted  to  the  Massachusetts  insol- 
vent. The  garnishment  proceedings  were 
instituted  before  the  publication  of  the  war- 
rant, but  it  was  not  until  after  the  adjudica- 
tion in  insolvency,  and  after  the  assignment 
by  the  jud^e  of  the  court  of  insolvency  to  the 
assignees  in  insolvency,  that  the  attachment 
proceedings  were  prosecuted  to  final  judg- 
ment, and  the  collections  were  made  under 
the  trustee  process.  In  the  course  of  the 
opinion,  delivered  by  Field,  J.,  ttt  pages  506, 
608,  he  said  (italics  ours)  : 

"As  the  attachments  were  made  prior  to 
the  time  when  the  assignment  in  insolvency 
took  effect,  and,  having  been  made  in  other 
states,  were  not  dissolved  by  the  proceedings 
in  insolvency  in  this  commontoealth,  and 
were  valid  by  the  laws  of  the  states  respec- 
tively in  which  they  were  made,  they  must 
prevail  over  the  assignment,  unless  the  stat- 
utes of  the  commonwealth  make  a  title  so 
acquired  by  a  citizen  of  the  commonwealth 
void  or  voidable  at  the  election  of  the  assign- 
ees in  insolvency. 

"In  the  case  at  bar,  the  title  to  the  credits 
attached,  which  passed  to  the  assignees  by 
virtue  of  the  proceedings  in  insolvency, 
whether  it  be  regarded  aa  a  legal  or  an 
equitable  title,  waa  a  title  subject  to  the  at- 
tachments.  As  neither  the  common  law  nor 
our  statutes  give  any  right  of  action  on  the 
facts  agreed  in  this  case,  the  assignees  can- 
not maintain  their  suit  if  the  attachments 
were  properly  made." 

See  also  Proctor  v.  National  Bank  of  the 
Republic,  162  Mass.  223,  0  L.  R.  A.  122,  25 
K.  E.  81. 

Affirmed. 
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400]  rr.  O.  ABBOTT,  Plf.  in  Err., 

V. 

NATIONAL  BANK  OF  OOMMEBCE  of  Tar 
comA,  WiAhington,  A  Corpomtion,  Chester 
Thorme,  J.  W.  Wallace,  Edward  Huggias, 
and  W.  H.  Bogle  and  Charles  Richardson 
AS  Copartners  under  the  Firm  Name  and 
Style  of  Bogle  ft  Richardson. 

(See  8.  C.  Beporter's  ed.  40»-414.) 

Writ  of  error  to  atate  court — Federal  ques- 
tion— dedaion  in  favor  of  Federal  juria- 
diction— denying  remedy  for  defamatory 
pleculing. 

L  Tbe  decision  of  a  state  coort  In  favor  of 
the  jnrisdictlon  of  a  Federal  conrt  In  an- 
other action  cannot  be  reviewed  under  V.  8. 
Rev.  Stat.  I  709,  as  a  decision  on  an  antbor- 
Ity  exercised  under  tbe  United  States,  since 
It  Is  in  favor  of  such  autborltjr. 

2.  A  state  court  does  not  render  a  decision  In 
favor  of  tbe  anthorltr  exercised  under  any 
state,  wItUn  tbe  meaning  of  U.  S.  Rev.  Stat. 
I  709,  where  It  merely  decides  a  question  as 
to  the  jurisdiction  of  a  Federal  court,  and 
where  the  authority  of  the  state  court  to  de- 
cide this  matter  Is  not  drawn  In  question. 

8.  A  contention  In  a  state  court,  that  reputa- 
tion Is  property  of  which  the  owner  Is  de- 
prived without  due  process  of  law  by  a  de- 
cision against  his  right  of  action  for  libelous 
matter  contained  In  a  pleading  raises  a  Fed- 
eral question  nnder  U.  S.  Rev.  Stat,  i  709, 
providing  for  writ  of  error  from  the  Supreme 
Court  in  case  of  a  decision  against  any  con- 
stitutional right,  privilege,  or  immunity. 

4.  A  decision  that  words  used  in  a  pleading 
In  another  suit  cannot  be  made  tbe  founda- 
tion of  an  action  for  damages  does  not  In 
volve  any  question  of  a  Federal  nature  for 
review  on  writ  of  error  to  a  state  court  by 
tbe  Supreme  Court  of  the  fjnited  States. 

5.  A  person  Is  not  deprived  of  bis  reputation 
>               (even  if  that  constitutes    property)    without 

due  process  of  law  by  denying  his  right  to 
an  action  for  defamatory  words  In  a  pleading. 


[No.  376.] 

Suimitted  yovemher  6,  1899. 
oember  11,  1899. 


Decided  Do- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  deci- 
sion against  plaintiff  in  an  action  for 
defamatory  words  contained  in  a  pleading. 
Ou  motion  to  dismiss  or  affirm.  Affirmed. 
See  same  case  below,  20  Wash.  662,  68 
Pac.  376.  ■ 
Tbe  facts  a^re  stated  in  the  opinion. 

Ur.  JobB  H.  MltoboU  submitted  tbe 
cause  for  plaintiff  in  error.  Ur.  W.  0. 
Sharpstein  was  with  him  on  the  brief. 

Ur.  Thomas  R.  Shepard  submitted  the 
ctuse  for  defendants  in  error.  Meaara.  W. 
II.  Boyle  and  Charles  Richardson  were  with 
hin>  on  the  brief. 


Note. — A»  to  furUdiction  of  Federal  over 
«tal«  eourtt;  necetatty  of  Federal  queaUon^— 
see  notes  to  Bamblln  v.  Western  Land  Co.  37 
U  «d.  V.  9.  267 ;  Kipley  v.  Illinois  M  rel.  Akin, 
42  L.  ed.  V.  8.  998. 
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Contentions  of  counsel  inffieiently  appear 
in  the  opinion. 

*Mr.  Justice  Harlaa  deUvered   the  opin-[400] 
ion  of  the  court: 

The  plaintiff  in  error,  Abbott,  brought 
this  a<;tion  in  the  superior  court  of  the  state 
of  Washington  to  recover  damages  sustained 
by  the  plaintiff  on  account  of  an  alleged  libel 
published  against  him  by  tbe  National  Bank 
of  Commerce  of  Tacoma,  Washington,  and 
the  individual  defendants  above  named. 

It  appears  that  in  1899  the  defendant  bank, 
at  tbe  instance  of  tbe  other  defendants  as  its 
directors  and  attorneys,  instituted  a  suit  in 
the  United  States  circuit  court  for  the  dis- 
trict of  Washington  against  three  of  its 
former  directors  to  recover  certain  alleged 
losses  on  account  of  loans  made  by  them. 
The  complaint  in  that  suit  alleged  Uiat  Ab- 
bott W818  one  of  the  persons  *to  whom  the[410] 
loans  were  made,  and  among  other  things 
charged  substantially  that  he  was  insolvent 
when  they  were  made. 

In  tbe  present  action  Abbott  alleged  in  his 
complaint  that  the  statements  in  reference 
to  him  and  his  financial  condition  in  the 
other  suit  were  defamatory  and  untrue; 
that  the  defendants  not  only  had  no  reason 
to  believe  them  to  be  true,  but  knew  them  to 
be  untrue,  and  that  those  statements  were 
not  pertinent,  relevant,  or  material  to  the 
bank's  cause  of  action. 

Tbe  defendants  in  their  answer  averred 
that  the  language  referred  to  was  contained 
in  the  complaint  filed  by  the  bank,  and  not 
otherwise;  that  the  court  in  which  that 
complaint  was  filed  had  jurisdiotion  of  the 
parties  and  of  the  subject-matter  of  the  ac- 
tion; and  that  the  language  used  was  perti- 
nent, relevant,  and  material  to  tbe  issues, 
and  was  in  good  faith  believed  by  defendamts 
to  be  true,  and  was  true. 

In  his  reply  the  plaintiff,  besides  deny- 
ing the  averments  of  the  answer,  alleged 
that  he  was  not  a  party  to  the  action  in 
which  that  complaint  was  filed,  was  not 
bound  by  any  proceedings  therein,  that  his 
rights  cannot  be  determined  in  any  manner 
thereby,  and  that  "any  attempt  to  deprive 
him  of  his  rights  or  his  property  by  any 
process  therein  or  thereunder  is  contrary  to 
and  in  violation  of  the  Constitution  and 
laws  of  the  state  of  Washington,  and  of  {  1 
of  article  14  of  the  Amendments  to  the  Con- 
stitution of  the  United  States." 

The  trial  court,  on  motion  for  judgment 
on  the  pleadings,  dismissed  the  suit  upon 
the  ground  that  tiie  facts  stated  did  not  con- 
atitute  a  cause  of  action,  and  because  the 
matters-  alleged  to  be  libelous  were  priv- 
ilcjged. 

This  judgment  was  affirmed  by  the  su- 
preme court  of  Washington.  Among  other 
things  that  court  said :  "Whether  the  Fed- 
eral court  had  jurisdiction  of  the  cause  in 
which  the  pleading  was  filed,  and  of  tbe  par- 
ties thereto,  is  purely  a  legal  question,  to  be 
determined  from  an  inspection  of  the  plead- 
ing itself.  The  Federal  court  overruled  a  de- 
murrer to  the  bill  which  oomtained  the  ob- 
iectionable  matter,  and  we  are  constrained 
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to  hold,  as  did  that  court,  that  it  had  juris- 
[411]diction.  See  National  Bank  "of  Commerce  v. 
Wade,  84  Fed.  Rep.  10.  We  think  it  re- 
quires no  argument  to  demonstrate  that  the 
words  complained  of  were  pertinent  and  ma- 
terial to  the  cause,  and  the  question  to  be  de- 
termined is,  Were  they  absolutely  privileged, 
regardless  of  whether  they  were  true  or 
false,  used  maliciously  or  in  good  faith? 
The  doctrine  of  privileged  communications 
rests  upon  public  policy,  'which  looks  to  the 
free  and  unfettered  administration  of  jus- 
tice, though,  as  an  incidental  result,  it  may 
in  some  instances  afford  an  immunity  to  the 
evil-disposed  and  malignant  slanderer.' 
Bartlett  v.  Christhilf,  69  Md.  219,  14  Atl. 
518.  It  cannot  be  doubted  that  it  is  a  priv- 
ilege liable  to  be  abused,  and  its  abuse  may 
lead  to  great  hardships;  but  to  give  legal 
sanction  to  such  suits  as  the  present  woiud, 
we  think,  give  rise  to  far  greater  hardships." 
Ahbott  V.  National  Bank  of  Commerce,  20 
Wash.  552,  58  Pac.  376. 

Among  the  errors  assigned  in  this  court 
are  that  the  supreme  court  of  Washington 
erred  in  affirming  the  judgment  of  the  su- 
perior court  of  Pierce  county  because  the  ef- 
fect of  such  judgment  was  to  deprive  plain- 
tiff in  error  of  his  property  without  due 
process  of  law,  contrary  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States;  in  holding  that  the  United  States 
circuit  court  for  tne  district  of  Washington, 
western  division,  had  jurisdiction  of  the  suit 
brought  by  the  National  Bank  of  Oommeroe 
of  Tacoma;  in  holding  that  the  libelous 
matter  contained  in  the  bill  of  complaint 
filed  in  that  suit  was  privileged;  and  in 
holding  that  such  matter  was  pertinent  and 
material  to  the  issue  in  that  suit. 

This  case  is  now  before  us  upon  motion  to 
dismiss  the  present  writ  of  error  for  want 
of  jurisdiction  in  this  court,  and,  that  mo- 
tion failing,  to  affirm  the  judgment  below  on 
the  ground  that  the  question  upon  which  ju- 
risdiction depends  is  such  ae  not  to  need  fur- 
ther arguments 

The  question  whether  the  circuit  court  of 
the  United  States  had  jurisdiction  to  enter- 
tain the  suit  brought  by  the  National  Bank 
of  Ciommerce  was  raised  in  the  ac- 
tion brought  by  the  bank  and  was 
decided  in  its  favor — the  court  holding  that 
the  case  was  one  arising  under  the  laws  of 
the  United  States,  in  that  it  involved  the 
(41  gjquestiou  whether  or  not  the  action  'could  be 
maintained  under  S  S239  of  the  Revised 
Statutes  before  the  violation  of  its  provi- 
sions had  been  determined  by  a  proper  court 
in  a  suit  brought  for  that  purpose  by  the 
comptroller  of  the  currency.  National 
Bank  of  Commerce  v.  Wade,  above  cited. 
That  section  is  as  follows:  !  5239.  "If the 
directors  of  any  national  banking  association 
shall  knowingly  violate,  or  knowingly  per- 
mit any  of  the  officers,  agents,  or  servants  of 
the  association  to  violate,  any  of  the  provi- 
sioDB  of  this  title,  all  the  rights,  privileges,  and 
frutehiaes  of  the  asmeiatioii  shall  be  thco-eby 
forfeited.  Such  violation  shall,  however,  be 
determined  and  adjudged  by  a  proper  cir- 
cuit, district,  or  terntorial  court  of  the 
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United  States,  ixl  a  suit  brought  for  that 
purpoee  by  the  comptroller  of  the  carrency, 
in  his  own  name,  before  the  association  shall 
be  declared  dissolved.  And  in  case  of  such 
violation,  every  director  who  participated 
in  or  assented  to  the  same  shall  be  hdd  liable 
in  his  personal  and  individual  capacity  for 
all  damages  which  the  association,  its  share- 
holders, or  any  other  person,  shall  have  sus- 
tained in  consequence  of  such  violation." 

The  supreme  court  of  the  state  held  that 
the  circuit  court  of  the  United  States  had 
authority  to  entertein  the  action  brought  by 
the  bank.  But  that  decision  did  not  bring 
the  case  within  the  clause  of  the  statute  giv- 
ing this  court  jurisdiction  to  re-examine  a 
final  judgment  or  decree  in  the  highest  court 
of  the  state  "where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity." 
Rev.  Stat.  S  709.  The  circuit  court  of  the 
United  States  had  authority  to  judicially  de- 
termine in  the  case  and  for  the  parties  be- 
fore it  whether  the  action  brought  by  the 
bank  was  one  arising  under  Uie  laws  of  the 
United  States.  Its  authority  in  that  r^ard 
was  not  and  could  not  have  been  disputed. 
But  to  deny  that  the  booik  oould  bring  its  ac- 
tion in  the  Federal  court — ^the  bank  being 
located  in  Washington  and  the  persons  sued 
by  it  being  citizens  of  that  state — was  not, 
within  the  meaning  of  {  709,  to  draw  in 
question  "an  authoriigr  exercised  under  the 
United  States."  Besides,  the  decision  of  the 
same  question  by  the  state  court  was  in  sup- 
port 'of  the  jurisdiction  of  the  circuit  court{413; 
of  the  United  States.  Where  the  issue  is  as 
to  the  validity  of  "an  authority  exercised 
under  the  United  States,"  we  cannot  review 
its  determination  by  the  state  court,  unless 
the  decision  wa»  against  the  validity  of  the 
authority  so  exercised.  As  said  in  Batti- 
more  <6  P.  R.  Co.  v.  Bopkin*,  130  U.  a  210, 
223,  32  L.  ed.  908,  913,  9  Sup.  Ct.  Rep.  503. 
"the  distinction  is  palpable  between  a  denial 
Of  the  authority  and  a  denial  of  a  title 
right,  privilege,  or  immunity  claimed  un- 
der it."  Clough  v.  Curti*.  134  U.  S.  361, 
369,  33  L.  ed.  945,  10  Sup.  Ct.  Rep.  573; 
Vnited  States  v.  Lj/noh,  137  U.  S.  280,  28«, 
34  L.  ed.  700,  702,  II  Sup.  Ct  Rep.  114; 
Cook  Couniy  v.  Calumet  d  C.  Canal  d  Doet 
Co.  138  U.  S.  636,  663,  34  L.  ed.  1110,  1116. 
11  Sup.  Ct  Rep.  43S. 

Nor  can  we  sustain  the  contention  that 
our  jurisdiction  may  rest  on  the  olanse  of 
8  709,  "or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  ex- 
ercised under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Coastitation, 
treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  their  validity.^ 
The  authority  of  the  state  court  to  ooosider 
and  pass  upon  the  question,  directly  raised 
in  the  case  before  it  as  to  the  Jarisdietion  of 
the  circuit  court  of  the  United  States  on  the 
bank's  suit,  was  not  drawn  in  question. 
The  contention  is  only  that  its  decision  was 
erroneous. 

But  this  court  has  jurisdiction  under  tfcs 
dause  of  8  709,  "or  where  any  title,  right. 
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privikge,  or  immanity  ia  daimad  under  the 
Conatitution,  or  any  treaty  or  statute  of,  or 
oonunission  held  or  authority  exercised  un- 
der, the  United  States,  aod  the  decision  is 
a^nst  the  title,  right,  privil^e,  or  immu- 
mty  specially  set  op  <»  claimed  by  either 
party,  ...  or  authority."  The  plain- 
tiff did  specially  set  up  and  claim  that  repu- 
tation was  "property,"  and  that  the  ground 
(m  which  the  state  court  proceeded,  namely, 
that  the  alleged  libelooa  matter  appeared  in 
a  pleading  and  gouM  not  be  made  the  basis 
of  an  action  for  damages,  deprived  him  of  liin 
property  without  due  process  of  law,  in  vio- 
ktUon  of  the  14th  Amendment  of  the  Oonsti- 
tntion  of  the  United  States. 

It  is  true,  ea  suggested  by  plaintiff  in  er- 
ror, Uiat  a  staie  mav  not  by  any  of  its  agen- 
cies, l^islative,  judicial,  or  executive,  dis- 
regard the  prohibitions  of  that  amendment. 
(414]But  even  *if  reputation  could  be  deemed 
property  within  the  meaning  of  the  14th 
Amendment,  the  state  court  did  nothing 
that  eould  be  regarded,  within  the  meaning 
of  the  Cooetituuon,  as  depriving  the  plain- 
tiff of  his  reputation.  It  only  adjudged 
that  the  words  used  in  a  pleading  in  another 
suit  could  not  be  made  the  foundation  of  an 
action  for  damages.  If  it  erred  in  so  declar- 
ing, it  was  an  error  as  to  a  matter  of  general 
law  and  involved  no  question  of  a  Federal 
nature;  still  less  an  error  which  in  any  legal 
senae  deprived  the  plaintiff  of  his  reputa- 
tion. It  left  his  reputation  as  it  was,  and 
only  adjudged  that  he  could  not  proceed 
against  the  defendants  and  by  judgment 
and  execution  take  their  property  in  viola- 
tion of  what  the  conrt  deemed  to  be  the  prin- 
etples  of  law  governing  the  case. 

There  was,  in  our  opinion,  color  for  the 
motion  to  disniias,  and  therefore  the  motion 
to  Affirm  may  be  considered;  and  as  the 
fudgment  telow  did  not  deprive  plaintiff  of 
any  right,  privilege,  or  immunity  secured  6y 
the  Constitution  or  lotM  of  the  United 
States,  it  is  affirmed. 


FRANCES  REBECCA  HAMILTON,  Plff.  in 
Err., 

V. 

CRACE  ABBIB  B.  RATHBONB. 

(See  S.  C.  Reporter's  ed.  414-123.) 

Devise  of  land  by  married  vioman— property 
acquired  from  her  husband— oonstruetion 
of  statute  by  reference  to  prior  act. 

1.  A  wife  acquired  property  by  gift  or  convey- 
ance from  ber  bnsband,  within  tbe  meaning 
of  a  statute  restricting  ber  dlgposltlon  of 
snob  property,  althongb  It  was  transferred 
to  her  through  a  third  party  as  a  mere  me- 
dium of  transfer  of  title,  when  there  was 
no  real  pecuniary  consideration  for  the  deeds, 
and  the  consideration  stated  In  tbem  Is  purely 
of  a  nominal  character. 

2.  Prior  acts  may  be  resorted  to  In  construing 
a  statute,  to  solve,  but  not  to  create,  an  am- 
biguity. 

8.  The  right  of  a  married  woman  to  convey, 
devise,  and  bequeath  "her  property"  under 
D.  C.  Rev.  Stat.  (1874),  |  728,  is  not  limited 
by  the  provisions  of  the  act  of  April  10,  1869, 


which  governed  tbe  subject  before  tbe  revi- 
sion was  made.  In  which  tbe  right  was  limit- 
ed to  property  acquired  otherwise  than  by 
gift  or  conveyance  from  ber  husband. 

[No.  a.] 

Argued  April  15, 1898.  Ordered  for  reargu- 
ment  January  SO,  1899.  Reargued  No- 
vember 15,  1899.  Decided  December  18, 
1899. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  C!olumbia  to  review  a  judg- 
ment affirming  a  judgment  entered  upon  a 
verdict  for  plaintiff  m  an  action  of  eject- 
ment.    Reversed. 
See  same  case  below,  9  App.  D.  C.  48. 

Statement  by  Mr.  Justice  Brownt 

This  was  an  action  of  ejectment  brought 
in  the  supreme  court  of  the  District  of  Co- 
lumbia by  Grace  Abbie  B.  Rathbone  sis  plain- 
tiff, against  Frances  Rebecca  Hamilton,  de- 
fendant, to  recover  an  undivided  one-third 
interest  in  a  parcel  of  land  of  which  the  de- 
fendant Hamilton  was  then  in  possession. 

'The   common    source   of   title    was   one[415] 
Abram  Elkin,  who  received  his  deed  on  July 
31,  1867.    He  was  married  to  Lucy  V.  Elkin, 
April  15,  1863. 

The  plaintiff's  chain  of  title  was  as  fol- 
lows: Deed  from  Abram  Elkin  and  wife  to 
Fred.  G.  (divert,  April  29,  1872;  deed  of 
same  date  by  Fred.  G.  Calvert  and  wife  to 
Lucy  V.  Elkin.  These  deeds  were  evidently 
given  to  avoid  a  direct  conveyance  from  hus- 
band and  wife.  Both  deeds  ran  to  the 
grantee,  "hie  (or  her)  heirs  and  assigns,  to 
and  for  his  (or  her)  and  their  sole  use,  i>ene- 
fit.  and  behoof  forever." 

Lucy  V.  Elkin  died  Mav  3,  1876,  leavine 
her  husband,  Abram  Elkin,  and  four  chil- 
dren: (1)  Grace,  the  plaintiff,  subsequently 
married  to  Rathbone;  (2)  Lucy  Caroline; 
(3)  Charles  Calvert;  (4)  Harry  Lowry, 
wlu>  died  in  188S  at  the  age  of  nine  or  ten 
years. 

Abram  Elkin  disappeared  in  June,  1876, 
and  has  not  been  heard  of  since. 

Plaintiff  sues  for  an  undivided  one-third 
interost  as  one  of  the  heirs  at  law  of  her 
mother. 

Defendant's  ohain  of  title  was  ««  follows: 
Lucy  V.  Elkin,  who  died  May  3,  1876,  leav- 
ing a  will  by  which  she  appointed  Fred.  G. 
Calvert,  ber  brother,  her  sole  executor. 
She  directed  that  all  her  property,  real  and 
personal,  should  be  sold,  and  gave  hor  hus- 
band $1,000  out  of  the  proceed  of  the  sale, 
directing  that  the  residue  of  such  proceeds, 
after  the  payment  of  funeral  and  other  nec- 
essary expenses,  should  be  divided  equally 
between  Jier  four  children.  Calvert  duly 
qualified  as  executor. 

In  February,  1879,  as  such  executor,  Cal- 
vert sold  the  land  in  controversy  to  the  de- 
fendant Frances  Rebecca  Hamilton,  and 
conveyed  it  to  her  by  a  deed  (February  20) 
which  recited  that  the  sale  had  been  made 
under  the  power  conferred  upon  him  by  the 
will. 

A  plea  of  not  gtiilty  having   been   inter- 
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poMd,  the  MM  was  tried  in  the  supreme 
court  of  the  District  1^  a  jury,  and  a  verdict 
directed  for  the  defendant  On  appeal  to 
the  court  of  appeals  from  the  judj^nent  en- 
tered upon  the  verdict  so  rendm^,  thait 
court  aet  aside  the  verdict  and  remanded 
[4ie}the  'case  for  a  new  trial.  Rathbone  v.  ffam- 
ilton,  4  App.  D.  C.  476. 

A  second  trial  was  had,  and  the  jury  in- 
structed to  return  a  verdict  for  the  plain- 
tiff. From  the  judgment  entered  upon  this 
verdict,  the  defendant  appealed  to  the  court 
of  appeals,  which  aflSrmed  the  judgment. 
HamUton  v.  Rathbone,  9  App.  I>.  C.  48. 
Whereupon  defendant  Hamilton  sued  out  a 
writ  of  error  from  this  court 

Ur.  A.  S.  WortUnston  argued  the 
cause  and,  with  Mr.  A.  A.  lApsoomb,  filed  a 
brief  for  plaintiiT  in  error: 

Where  the  legislature  makes  a  plain  pro- 
vision without  making  any  exception,  the 
courts  can  make  none. 

United  State*  v.  Goldenberg,  168  U.  8. 102, 
42  L.  ed.  398, 18  Sup.  Ct  Rep.  3 ;  Postmaater- 
Oenetal  v.  Early,  12  Wheat  148,  6  L.  ed. 
682;  Bt.  Paul,  M.  d  U.  K.  Co.  v.  Phelps,  137 
U.  S.  528,  34  L.  ed.  767. 11  Sup.  Ct  Rep.  168; 
Lake  County  v.  Rollins,  130  17.  S.  662,  32  h. 
ed.  1060,  9  Sup.  Ct  Rep.  651 ;  French  v. 
Spencer,  21  How.  238,  16  L.  ed.  99;  7twrbide 
T.  United  States,  22  How.  290,  16  L.  ed.  342. 

No  reference  can  be  had  to  the  original 
statutes  to  control  the  construction  of  any 
section  of  the  Revised  Statutes  when  its 
meaning  is  plain,  although  in  the  original 
statutes  it  may  have  haa  a  larger  or  more 
limited  application  than  that  given  to  it  in 
the  revision. 

United  States  v.  Botcen,  100  U.  S.  508,  25 
L.  ed.  631 ;  Cambria  Iron  Co.  v.  Ashbum,  1 13 
U.  S.  54,  30  L.  ed.  60,  6  Sup.  Ct  Rep.  029; 
Deffebaok  v.  Hawke,  116  U.  S.  392,  29  L.  ed. 
423,  6  Sup.  Ct  Rep.  95;  Bate  Refrigeratinti 
Co.  V.  Sulzberger,  157  U.  S.  1,  39  L.  ed.  601, 
16  Sup.  Ct  Rep.  508. 

Ur.  M.  J.  Colbert  argued  the  cause,  and 
Messrs.  Hamilton  <£  Colbert  and  Mr.  H.  G. 
Mylans  filed  a  brief  for  defendant  in  error. 

[416]  *^<  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

Plaintiff  brings  ejectment  as  one  of  the 
heirs  at  law,  namely,  the  eldest  of  three  chil- 
dren, of  her  mother  Lucy  V.  Elkin,  who  died 
May  3,  1876.  Defendant  relies  upon  a  pur- 
chase made  by  her  from  the  executor  of  Mrs. 
Elkin's  will.  To  establish  her  title, 
then,  plaintiff  is  bound  to  show  that  the 
property  did  not  pass  under  the  will  of  her 
mother,  but  descended  to  her  heirs  at  law. 
The  question  whether  it  did  so  pass  depends 
upon  the  copstruction  given  tf  certain  acts 
of  Congress  then  in  force,  relative  to  es- 
tates of  married  women. 

By  the  act  of  April  10,  1869  (16  SUt  at 
Ik  45,  chap.  23),  it  was  enacted: 

"That  in  the  District  of  Columbia  the 
right  of  any  married  woman  to  any  proper- 
ty, personal  or  real,  belonging  to  her  at  the 
time  of  marriage,  or  acouir^  during  mar- 
riage in  any  other  way  than  by  gift  or  con- 
veyance from  her  husband,  rinOl  be  as  abso- 
S80 


lute  as  if  she  were  fmne  sole,  and  shall  not 
he  Bubiect  to  the  disposal  of  her  husband, 
nor  be  liMde  for  hie  debts;  but  such  nwrried 
womaii  may  oonvev,  devise,  and  bequeaith 
the  tama,  or  any  interest  therein,  in  the 
same  maimer  and  with  like  effect  as  i<  she 
were  nnmarried. 

"Sec.  2.  And  be  U  further  enacted,  That 
any  married  'woman  may  contract,  and  sue[41T] 
and  be  sued  in  her  own  name,  in  all  matters 
having  relatiott  to  her  sole  and  sq>ar»te 
property,  in  the  same  manner  aa  if  she  were 
unmarried ;  but  neither  hor  husband  nor  his 
property  shall  be  bound  by  any  sudi  contract, 
nor  liable  for  any  recovery  against  her  in 
any  such  suit,  but  judgment  may  be  en- 
forced by  execution  againot  her  sole  and  sep- 
arate estate  in  the  same  manner  as  if  she 
were  sole." 

Under  the  first  section,  the  right  of  a  mar- 
ried woman  to  dispose  of  her  property  as  if 
she  were  a  feme  sole  does  not  apply  to  proper- 
ty acquired  by  gift  or  conveyance  from  her 
husband.  Did  the  case  r(»t  here,  there 
could  be  no  doitbt  that  Mrs.  Elkin  took  this 
property  from  her  husband  subject  to  such 
disabilities  as  were  imposed  upon  nuuried 
women  by  the  common  law,  except  so  fair  aa 
the  same  may  have  been  modified  by  the 
statutes  of  Maryland  then  in  force  (Sykes  v. 
Chadviick,  18  Wall.  141.  21  L.  ed.  824),  and 
the  fact  that  she  took  title  through  her 
brother,  Fred.  G.  Calvert,  as  an  intMmedi- 
ary  grantee,  did  not  afTeot  Ihe  question. 
Oammack  v.  Carpenter,  3  App.  D.  C.  219. 
The  deeds  from  Abram  Elkin  to  Calvert,  and 
fron  Calvert  to  Lucy  V.  Elkin.  were  made 
upon  the  mme  day,  recorded  at  the  same 
hour  of  the  same  day,  and  both  were  for  the 
same  nominal  consideration  of  $5.  Add  to 
this  the  fact  that  Calvert  was  the  brother  of 
Mrs.  Elkin,  and  the  inference  is  irresistible 
that  it  was  intended  as  a  transfer  from  hus- 
band to  wife.  We  concur  in  the  opinion  of 
the  court  of  appeals  [4  App.  D.  C.  484]  that 
"assuming  the  facts  to  exist  as  they  are  stat- 
ed in  the  record,  there  is  no  escape  from  the 
conclusion  that  the  property  was  acquired 
by  gift  or  conveyance  from  the  husband, 
though  it  was  through  the  brother  of  the 
wife  of  the  pfrantor  as  mere  medium  of 
transfer  of  title.  There  is  no  attempt  to 
show  that  there  was  any  real  pecuniary  con- 
sideration for  the  deeds,  and  the  consider- 
ation stated  in  them  is  purely  of  a  nominal 
character;  and  all  the  facts -attending  the 
transaction  show  beyond  doubt  that  the  real 
purpose  and  design  of  the  husband  was  to 
transfer  from  liimself  to  his  wife  the  title 
to  the  property.  The  passing  the  title 
through  a  third  party  in  no  manner  changed 
the  effect  of  the  transfer.  Though  the 
agency  of  a  third  party  was  'employed,  it[418] 
was  no  leee,  in  legal  effect  and  ountempla- 
tion.  a  gift  or  conveyance  from  the  husband 
to  the  wife." 

Whether  under  the  common  law  she  held 
this  property  as  her  separate  estate,  with 
power  to  devise  or  otherwise  dispose  of  it, 
as  if  she  were  a  feme  sole,  is  a  question 
which  does  not  arise  in  view  of  the  statutes 
then  existing,  which  we  tiiink  control  the 
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In  tbe  revision  of  the  statutes  applicable 
to  the  District  of  Columbia  (passed  in 
1874),  the  above  act  of  1860  was  rearranged, 
*nd  became  SS  728  to  730,  as  follows: 

"Sec.  727.  In  the  District  the  right  of  any 
married  woman  to  any  property,  personal  or 
real,  belonging  to  her  at  the  time  of  mar- 
riage, or  acquired  during  marriage  in  any 
other  way  than  by  gift  or  conveyance  from 
her  husband,  shall  be  as  absolute  as  if  she 
were  unmarried,  and  shall  not  be  subject  to 
the  disposal  of  her  husband,  nor  be  liable  for 
his  debts. 

"Sec.  728.  Any  married  woman  may  con- 
vej,  devise,  and  bequeath  her  property,  or 
any  interest  therein,  in  the  same  manner 
and  witli  like  effect  as  if  she  were  unmar- 
ried. 

"Sec.  720.  Any  married  woman  may  con- 
tract, and  sue  and  be  sued  in  her  own  name, 
in  all  matters  having  relation  to  her  sole  and 
separate  property,  in  Ae  same  manner  as  if 
she  were  unmarried. 

"Sec.  730.  Neither  the  husband  nor  his 
property  shall  be  bound  by  any  such  con- 
tract, made  by  a  married  woman,  nor  liable 
for  any  recovery  against  her  in  any  such 
suit,  but  judgment  may  be  enforced  by  exe- 
cution against  her  sole  and  separate  estate 
in  the  same  manner  as  if  she  were  unmar- 
ried." 

The  difference  between  these  sections  and 
the  former  act  is  noticeable.  By  the  first 
section  of  the  act  of  1860,  the  absolute  right 
of  a  married  woman  over  her  property  is  not 
given  with  respect  to  such  property  as  she 
has  acquired  by  gift  or  conveyance  from  her 
husband.  Tbe  final  clause  of  this  section 
reads  as  follows:  "But  such  married 
woman  may  convey,  devise,  and  bequeath  the 
tamuf'  (thM  is,  her  separate  property,  ex- 
cept as  above  stated) ,  "or  any  interest  there- 
in, in  the  same  manner  and  with  like  effect 
as  if  she  were  unmarried."  The  flret  clause 
of  this  section  is  repeated  in  Rev.  Stat.  S 
[419]727,  but  *the  second  clause  is  thrown  into  a 
separate  section  (728),  which  declares  that 
"any  married  woman  may  convey,  devise, 
and  bequeath  her  property,  or  any  interest 
therein,  in  the  same  manner  and  with  like 
effect  as  if  she  were  unmarried."  Literall}, 
this  section  extends  to  all  her  property,  and 
is  not  limited  to  the  "same"  property  de- 
scribed in  {  727,  and  thus  excluding  that 
which  she  acquired  by  gift  or  conveyance 
from  her  husband.  Under  the  act  of  1860, 
therefore,  the  power  of  a  married  woman  to 
convey,  devise,  and  bequeath  her  property 
does  not  extend  to  such  as  she  acquired  by 
gift  or  conveyance  from  her  husband,  while 
under  |  728  it  extends  to  oil  her  property, 
however  derived. 

The  second  section  of  the  act  of  I860  like- 
wise reappears  without  change  as  Sf  720  and 
730,  and  no  question  is  likdy  to  arise  with 
respect  to  any  differences  in  construction. 

The  decisive  question  then  is  whether  { 
728  is  to  be  construed  as  an  independent  act, 
or  whether  the  plaintiff  is  at  liber^,  by  re- 
ferring to  the  prior  act  from  which  it  was 
taken,  to  show  that  it  wa«  the  intention  of 
Congress  to  limit  it  to  tbe  cases  named  in 
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such  prior  act  The  general  rule  is  per- 
fectly well  settled  that,  where  a  statute  is  of 
doubtful  meaning  and  susceptible  upon  ita 
face  of  two  constructions,  the  court  may 
look  into  prior  and  contemporaneous  acts, 
the  reasons  which  induced  the  act  in  ques- 
tion, the  mischiefs  intended  to  be  remedied, 
the  extraneous  circumstances,  and  the  pur- 
pose intended  to  be  accomplished  by  it,  to 
determine  ita  proper  construction.  But  • 
where  the  act  is  clear  upon  its  face,  and 
when  standing  alone  it  is  fairly  susceptible 
of  but  one  construction,  that  construction 
must  be  given  to  it.  Heydon'a  Case,  3  Coke, ' 
76;  United  States  v.  Freeman,  3  How.  556, 
11  L.  ed.  724;  Smythe  v.  FUke.  23  Wall. 
374,  23  L.  ed.  47;  Flatt  v.  Union  P.  R.  Co. 
00  U.  S.  48, 25  L.  ed.  424 ;  ThomUy  v.  United 
tStates,  113  U.  S.  310,  28  L.  ed.  009,  5  Sup. 
Ct.  Rep.  491;  Viterbo  v.  Friedlander,  120  U. 
S.  707,  724,  30  L.  ed.  776,  781,  7  Sup.  Ct. 
Rep.  962;  Lake  County  v.  Rollins,  130  U.  S. 
6G2,  22  L.  ed.  1060,  9  Sup.  Ct.  Rep.  651; 
United  States  v.  Ooldenherg,  168  U.  8.  05, 
42  L.  ed.  304,  18  Sup.  Ct.  Rep.  3. 

This  rule  has  been  repeatMly  applied  in 
the  construction  of  the  Revised  Statutes. 
The  earliest  ease  is  that  of  United  States  v. 
Uirsch,  100  U.  S.  33,  25  L.  ed.  539,  in  which 
a  section  (5440),  defining  •and  punishine[429J 
conspiracies  to  defraud  generally,  was  held 
not  to  be  restricted  by  the  prior  act  of  March 
2,  186/,  from  which  the  section  was  taken, 
which  was  limited  to  conspiracies  arising 
under  the  revenue  laws. 

The  question  was  again  elaborately  con- 
sidered in  the  case  of  United  States  v. 
Bowen,  100  U.  S.  608,  25  L.  ed.  631,  in 
which  it  is  broadly  stated  that  "when  the 
meaning  is  plain,  the  courts  cannot  look  to 
the  statutes  which  have  been  revised  to  see 
if  Congress  erred  in  that  revision,  but  may 
do  so  when  necessary  to  construe  doubtfm 
language  used  in  expressing  the  meaning  of 
Congress."  Rev.  Stat.  {  4820,  enacted  that 
"the  fact  that  one  to  whom  a  pension  has 
been  granted  for  wounds  or  disabilities  re- 
ceived in  the  military  service  has  not  con- 
tributed to  the  funds  of  the  Soldiers'  Home 
shall  not  preclude  him  from  admission  there- 
to. But  all  suoh  pensioners  shall  surrender 
their  pensions  ''O  the  Soldiers'  Home  during 
tbe  time  they  remain  therein  and  volunta- 
rily receive  its  benefits."  Bowen  was  the  re- 
cipient of  an  invalid  pension,  but  he  had  con- 
tributed to  the  funds  of  the  Soldiers'  Home, 
and  the  question  was  whether  that  fact  with- 
drew him  from  the  clause  which  requires 
pensioners  to  surrender  their  pensions  to  the 
home  while  inmates  of  it.  lite  section  was 
held  to  be  limited  to  those  ("such")  who 
had  not  contributed  to  the  funds  of  the  home, 
although  by  tbe  act  from  which  the  section 
was  taken  all  invalid  pensioners  who  ac- 
cepted the  benefit  of  the  home  were  bound 
to  surrender  their  pensioos  to  its  use  while 
there. 

The  language  above  quoted  was  repeated 
in  Cambria  Iron  Co.  v.  Ashbum,  118  U.  8. 
54,  30  L.  ed.  60,  6  Sup.  Ct  Rep.  020,  the 
court  again  holding  that,  where  the  mean- 
ing of  the  Revised  Statutes  is  plain,  it  can- 
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not  recur  to  the  origin&l  statutes  to  see  if 
errors  were  committed  in  revising  them.  To 
the  same  effect  are  Deffeback  v.  Hawke,  115 
U.  S.  392,  20  L.  ed.  423,  6  Sup.  Ct.  Rep.  95; 
United  States  v.  Averill,  130  U.  S.  335,  32 
L.  ed.  977,  9  Sup.  Ct  Rep.  546;  United 
States  V.  Laoher,  134  U.  S.  624,  33  L.  ed. 
1080,  10  Sup.  Ct  Rep.  025,  in  which  the 
court  said  that  if  there  were  an  ambiguity 
in  a  section  of  the  Revised  Statutes,  resort 
might  be  hftd  to  the  original  act  from  which 
the  section  was  taken,  to  ascertain  what,  if 
any,  change  of  phraseology  there  is,  and 
whether  such  change  should  be  construed  as 
[421] 'changing  the  law.  See  also  Bate  Refriger- 
ating Co.  V.  Sulzberger,  157  U.  S.  1,  39  L. 
ed.  601,  15  Sup.  Ct  Rep.  508;  United  States 
V.  Ocldenberg,  168  U.  S.  95,  42  h.  ed.  394, 
18  Sup.  Ct  Reip.  3. 

Indeed,  the  cases  are  so  numerous  in  this 
court  to  the  effect  that  the  province  of  con- 
struction lies  wholly  within  the  domain  of 
ambiguity,  that  an  extended  review  of  them 
is  quite  unnecessary.  The  whole  doctrine 
applical>le  to  the  subject  may  be  summed  up 
in  the  single  observation  that  prior  acts  may 
be  resorted  to,  to  solve,  but  not  to  create,  an 
ambiguity.  If  S  728  were  an  original  act, 
there  would  be  no  room  for  construction.  It 
is  only  by  calling  in  the  aid  of  a  prior  act 
that  it  becomes  possible  to  throw  a  doubt 
upon  its  proper  interpretation.  The  word 
"property,"  used  in  {  728,  includes  every 
right  and  interest  which  a  person  has  in 
lands  and  chattels,  and  ia  broiad  enough  to 
include  everything  which  one  person  can  own 
and  transfer  to  another.  The  main  object 
of  the  revision  was  to  inoorporate  all  the  ex- 
isting statutes  in  a  single  volume,  that  a 
person  desirii^  to  know  the  written  law 
upon  any  subject  might  learn  it  by  an  ex- 
amination of  that  volume,  without  the  ne- 
cessity of  referring  to  prior  statutes  upon 
the  subject  If  the  language  of  the  revision 
be  plain  upon  its  face,  the  person  examining 
it  ought  to  be  able  to  rely  upon  it.  If  it  be 
but  another  volume  added  to  the  prior  Stat- 
utes at  Large,  the  main  object  of  the  revision 
is  lost,  and  no  one  can  be  certain  of  the  law 
without  an  examination  o<  all  previous  stat- 
utes upon  the  same  subject 

As  bearing  upon  the  proper  construction 
of  this  section  we  are  also  referred  to  an  act 
approved  June  1,  1896  (20  Stat  at  L.  193. 
chap.  303),  entitled  "An  Act  to  Amend  the 
Laws  of  the  District  of  Columbia  as  to  Mar- 
ried Women,  to  Make  Parents  the  Natural 
Guardians  of  Their  Minor  Children,  and  for 
Other  Purposes."  The  sections  of  the  act 
which  are  pertinent  here  are  as  follows: 

"That  the  property,  real  and  personal, 
whicb  any  woman  in  the  District  of  Colum- 
bia may  own  at  the  time  of  her  marriage, 
and  the  rents,  issues,  profits,  or  proceeds 
thereof,  and  real,  personal,  or  mixed  prop- 
erty which  shall  come  to  her  by  descent,  de- 
vise, purchase,  or  bequest,  or  the  gift  of  any 
person,  shall  be  and  remain  her  sole  and  sep- 
[422]arate  property,  notwithstanding  *her  mar- 
riage, and  shall  not  be  subject  to  the  dispos- 
al of  her  husbcmd  or  liable  for  his  debts,  ex- 
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cept  that  such  property  as  shall  come  to  hat 
by  gift  of  her  husband  shall  be  subject  to, 
and  be  liable  for,  the  debts  of  the  hoMiaDd 
existing  at  the  time  of  the  gift. 

"See.  2.  That  a  married  woman,  while  the 
marriage  relation  subsists,  may  bargain, 
sell,  and  convey  her  real  and  personal  prop- 
erty, and  enter  into  any  contract  in  refei- 
ence  to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  mar- 
ried man  may  in  relation  to  his  real  and  per- 
sonal property,  and  she  may,  by  a  promise  ia 
writing,  expressly  make  her  separate  estate 
liable  for  necessaries  purchased  by  her  or 
furnished  at  her  request  for  the  family. 

"Sec.  11.  That  sections  seven  hundred  and 
twenty-seven,  seven  hundred  and  twenty- 
nine,  and  seven  hundred  and  thirty  of  the 
Revised  Statutes  of  the  United  States  for  the 
District  of  Columbia  be  and  the  same  are 
hereby  repealed." 

It  will  be  observed  that,  by  the  first  sec- 
tion, all  the  property  of  a  married  woman 
owned  at  the  time  of  marriage,  or  which 
shall  afterwards  come  to  her  in  any  manner 
or  from  any  person,  shall  remain  her  sole 
and  separate  property,  notwithstanding  her 
marriage,  thus  enlarging  the  operation  of  { 
727,  which  limited  it  to  such  as  she  had  not 
acquired  by  gift  or  conveyance  frtMn  her  hus 
band.  By  the  second  section  power  is  given 
to  her  to  bargain,  sell,  and  convey  her  prop- 
erty as  if  she  were  a  married  man,  but  noth- 
ing is  said  aJ>out  her  power  to  bequeath  it 
It  will  be  noticed,  however,  that  while  It 
727,  729,  and  730  of  the  Revised  SUtutee  are 
repealed,  no  repeal  of  S  728  is  made.  Evi- 
dently Congress  understood  |  728  to  give  to 
a  married  woman  the  power  to  devise  and  be- 
queath her  property  without  limitation,  and 
therefore  allowed  it  to  stand.  If  full  effect 
be  not  given  in  this  case  to  {  728,  as  includ- 
ing all  the  property  of  a  married  woman, 
one  of  two  results  must  follow :  Either  that 
the  law  of  1896  changed  Uie  construction  to 
be  given  to  S  728,  although  it  did  not  repeal 
or  modify  it,  or  tiie  construction  of  that  sec- 
tion, contended  for  1^  the  plaintiff,  must 
prevail,  'and  married  women  are  still  nnder[4SSl 
the  disabilities  of  the  act  of  1869,  though 
that  act  and  {{  727,  729,  and  730,  widA  re- 
produced it,  are  expressly  repealed.  The 
more  reasonable  construction  is  that  Con- 
gress understood  {  728  to  give  to  a  married 
woman  the  power  to  dervise  and  bequeath  her 
property  without  limitation,  and  therefore 
allowed  it  to  stand. 

Our  conclusion  is  that  the  property  in 
question  passed  under  the  will  of  Mr*.  El- 
kin.  The  view  we  have  taken  <rf  this  cub- 
ject  renders  it  unneoeseory  to  oonaider  the 
other  questions  in  the  case. 

The  judgment  of  the  Court  of  Appeals 
must  be  reversed,  and  the  case  remanded  to 
that  court  with  instructions  to  reverse  the 
judgment  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  and  to  remand  the  esse 
to  that  court  with  directions  to  grant  a  new 
trial. 
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LA  ABRA  SILVER  MINING  COMPANY, 
Appt., 

V. 

UNITED  STATES. 

(See  8.  C.  Beporter's  ed.  423-600.) 

BiU  signed  by  President  during  reoesa  of 
Oongreaa — auit  by  United  States  to  de- 
termine qtiestion  of  fraud  in  claim  against 
itemeo—jtidioial  potoer  to  deoide  case — 
case  in  Una  or  equity — interference  with 
eaecutive  potoer — inconsistency  trith  prin- 
ciples of  international  arbitration — egrut- 
tdble  nature  of  auit — fraudulent  character 
of  elaim — letters  and  reports  to  corpora- 
tion as  res  gestca. 

L  A  blU  paiMd  by  CongreH  and  duly  pre- 
■cnted  to  the  President  dnrlng  Its  session 
may  be  flfned  by  blm,  so  as  to  make  It  a 
law,  dorlDK  a  recess  wblcb  Congress  has 
taken  for  a  fixed  period.  • 

S.  A  snit  by  the  United  States  to  determine 
the  qoestlon  of  traad  iu  obtaining  an  award 
against  Mexico,  bronght  under  authority  of 
the  act  of  Congress  of  December  28,  1892, 
I*  a  '*caae,"  within  the  meaning  of  U.  S. 
Const,  art.  8>  f  2,  extending  the  judicial 
power  of  the  United  States  to  cases  In  law 
and  equity  arising  under  that  Instrument, 
the  laws  of  the  United  States,  or  treaties, 
•Ince  the  proceeding  InTolves  a  right  which  Id 
its  nature  Is  susceptible  of  judicial  determi- 
nation; and  the  statute  makes  the  decision  of 
the  conrt  of  claims  a  final  and  Indisputable 
Insls  of  action  by  the  parties,  and  not  simply 
an  ancillary  or  advisory  decision. 

5.  No  interference  with  the  conshtntional 
(nnctions  of  the  President  In  connection' with 
matters  Involved  in  the  relations  between 
this  country  and  the  Republic  of  Mexico  Is 
made  by  the  act  of  Congress  of  December 
28,  1802,  providing  for  a  suit  In  the  court 

'  of  claims  to  determine  as  to  the  matter  of 
fraud  In  obtaining  an  award  against  Mexico, 
the  amount  of  which  had  been  paid  by  Mexi- 
co to  the  United  States  for  the  claimants. 
4.  TItere  Is  no  inconsistency  with  the  prin- 
ciples nnderlylng  international  arbitration. 
In  providing  for  a  judicial  Investigation  of 
frand  In  obtaining  an  award  from  an  Inter- 
national commission,  the  amount  of  which 
has  been  paid  to  the  United  States  In  accord- 
ance with  the  award,  for  distribution,  as  the 
purpose  of  the  soit  Is  to  enforce  good  faith 
on  the  part  of  citizens  who  seek  the  Inter- 
vention of  the  government  to  obtain  redress 
of  alleged  wrongs  from  another  country. 

6.  A  suit  by  the  United  States  to  bar  and  fore- 
close all  claims  In  law  and  equity  on  the  part 
of  one  who  has  fraudulently  obtained  an 
•ward  against  another  country,  under  a  stat- 
ote  anthorlzlng  the  court  to  render  such  in- 
terlocut<Hry  and  final  decrees  as  the  evidence 
may  warrant,  according  to  the  principles  of 
equity  and  justice,  and  to  enforce  the  same 
by  Injunction, — la  a  suit  In  equity,  which  on 
appeal  Is  to  be  re-examined  on  both  law  and 
facts. 

4.     Letters  and  reports  to  a  corporation  by  Its 


NOTB. — At  to  right  of  the  Ewecutive  to  sign 
a  Mil  after  the  adfoumment  of  the  legitlative 
bodiet, — see  Detroit  v.  Chapin  (Mich.)  37  L. 
R.  A.  391,  and  note. 

As  to  declarations  of  on  agent  as  evidence 
againit  the  principal, — see  note  to  Leeds  v. 
Marine  Ins.  Co.  4  L.  ed.  U.  8.  266. 
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agents  In  charge  of  mines,  made  In  respect 
to  their  management,  are  admissible  against 
the  corporation  as  res  gesta. 

[No.  29.] 

Argued  on  question  of  jurisdiction  Novem- 
ber SO  and  December  1, 1898.  Argued  on 
merits  February  20,  il,  and  2S,  1899.  De- 
cided December  11, 1899. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  deciding  that  an  award  in  favor 
of  the  La  Abra  Silver  Mining  Company 
against  the  Republic  of  Mexico,  made  by  aa 
internationaJ  commission,  was  obtained  by 
fraud.    Affirmed. 

See  same  case  below,  32  Ct.  CI.  4C2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Orammond  Kennedy  and  J.  M. 
Wilson  argued  the  cause  and,  with  Messrs. 
John  C.  Fay  and  E.  I.  Reniok,  filed  a  brief 
for  appellant: 

To  become  "a  case"  within  the  meaning  of 
the  Constitution,  the  subject  must  be  sub- 
mitted to  the  court  by  a  party  who  asserts 
his  rights. 

Golien  V.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257;  Osbom  t.  Bank  of  United  States,  9 
Wheat  739,  6  L.  ed.  204;  Paschal,  Anno. 
Const.  194  et  seq.,  and  cases  cited;  Storv, 
Const.  §  1648. 

There  must  be  parties  to  come  into  court 
who  can  be  reached  by  its  process  and  bound 
by  its  power. 

Curtis,  Com.  {{  86  et  seq. 

Congress  cannot  bring  under  the  judicial 
power  a  matter  which,  from  its  nature,  is 
not  a  subject  for  judicial  determination. 

Den  ex  dem.  Murray  y.  Hoboken  Land  i 
Improv.  Go.  18  How.  272,  15  L.  ed.  372;  Gor- 
don V.  United  States,  117  U.  S.  697,  Appx.; 
Interstate  Commerce  Commission  v.  Brim- 
son,  165  U.  S.  3,  39  L.  ed.  49,  15  Sup.  Ct 
Rep.  19. 

The  original  claim  of  the  company  was  of 
international  and  not  of  municipal  jurisdic- 
tion, and  belongs  to  tho  executive  branch  of 
the  government,  which  is  charged  with  our 
foreign  relations. 

WiUiams  v.  Suffolk  Ins.  Co.  13  Pet.  420, 
10  L.  ed.  228 ;  United  States  v.  Diekelman, 
92  U.  S.  520,  23  L.  ed.  742;  DeBode  v.  Queen, 
3  H.  L.  Cas.  465. 

The  La  Abra  Company  stands  invested  and 
shielded  with  the  Secretary  of  State's  report 
and  the  President's  decision  that  it  had  a 
valid  claim  against  Mexico,  and  that  "the 
proper  limits  of  the  further  consideration 
which  the  honor  of  the  government  should 
promptly  give  to  this  award  should  confine 
the  investigation  to  the  question  of  a  fraudu- 
lent exaggeration  of  the  claim." 

Marbury  v.  Madison,  1  Cranch,  166,  2  L. 
ed.  60;  Jones  v.  United  States,  137  U.  S.  202, 
34  L.  ed.  091,  11  Sup.  Ct.  Rep.  80;  Williams 
V.  Suffolk  Ins.  Co.  13  Pet  420,  10  L.  ed.  226. 

Equity  will  not  reliere  against  an  award 
for  mere  excess  of  damages.  The  allowance 
must  be  so  grossly  unreasonable  and  so  evi- 
dently unjust  as  to  raise  a  presumption  of 
corruption  or  partiality  on  the  part  of  the 
arbitrator. 
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Kerr,  Fraud  and  Mistake,  Bump's  ed.  291, 
note;  Fan  Cortlandt  v.  VnderhxU,  2  Johns. 
Ch.  330;  Burchell  v.  Marak,  17  How.  361, 16 
L.  ed.  100. 

Such  also  in  principle  is  the  law  of  na- 
tions. 

2  Vattel,  chap.  18,  §  329;  3  Phillimore, 
Int.  Law,  pp.  3,  4;  2  Rivier,  Principles  du 
Droit  des  Gens,  p.  186. 

Neither  the  court  of  claims  nor  this  court 
has  jurisdiction,  because  it  requires  a  collat- 
eral inquiry  to  be  made  into  the  merits  of  an 
international  award  rendered  by  a  tribunal 
of  exclusive  and  final  jurisdiction. 

Meade  Case,  2  Ct.  CI.  224;  Comegys  v. 
Vnaae,  1  Pet.  193,  7  L.  ed.  108;  Ueade  v. 
Vnited  States,  9  Wall.  725,  19  L.  ed.  694. 

There  is  nothing  in  the  decision  in  Vnited 
Btatoa  ex  rel.  Boynton  v.  Blaine,  139  U.  S. 
306,  36  L.  ed.  183,  11  Sup.  Ct.  Rep.  607,  to 
justify  or  support  a  grant  of  "full  jurisdic- 
tion" by  Congress,  to  the  court  of  claims  to 
"Anally  adjudge"  the  particular  question 
submitted  to  it  by  the  act,  or  to  pass  judg- 
ment upon  the  fairness  and  integrity  of  the 
award  collaterally. 

The  act  referred  to  in  the  rules  of  practice 

Sreecribed  by  this  court  relating  to  "cases 
ecided  in  the  court  of  claims  in  which,  by 
the  act  of  Congress,  such  appeals  are  allow- 
able," is  the  act  of  March  3,  1863,  and  not  an 
act  of  Congress  in  a  special  case. 

McClure  y.  United  Statet,  116  U.  S.  145, 
20  L.  ed.  572,  6  Sup.  Ct  Rep.  321. 

In  a  suit  in  equity  this  court  must  review 
the  facts  as  well  as  the  law. 

Harvey  v.  United  States,  105  U.  8.  671,  26 
L.  ed.  1206;  United  States  v.  Old  Settlers, 
148  U.  S.  427,  37  L.  ed.  509,  13  Sup.  a.  Rep. 
060. 

Congress  clearly  intended  that  the  suit 
which  it  directed  the  Attorney  General  to 
bring  should  be  a  suit  in  equity. 

1  Story,  Eq.  fS  25  et  »eq.;  2  Story,  Eq.  M 
960  et  seq.;  4  Minor,  Inst.  333. 

If  it  has  any  resemblance,  as  claimed  by 
the  complainant,  to  an  interpleader,  this, 
too,  forms  one  of  the  ordinary  subjects  of 
equity  jurisdiction. 

MiUord,  Eq.  PI.  104,  126. 

Mr.  John  V.  Fay  filed  a  farther  brief  for 
appellant  on  the  question  of  the  validity  of 
the  approval  of  the  act  approved  December 
28,  1892. 

Mr.  WlUlsm  A.  MmMrj  argued  the  cause 
and  filed  a  brief  for  the  United  States: 

When  the  government  assumed  to  prose- 
cute the  Abra  claim  before  the  commission, 
the  claim  passed  under  its  absolute  control 
as  though  it  had  been  a  public  claim  from 
the  bei^nning. 

Freiinghuysen  v.  Key,  110  U.  S.  63,  28  L. 
ed.  71,  3  Sup.  Ct.  Rep.  462;  United  States  em 
rel.  Angarica  v.  Bayard,  127  U.  S.  251,  32  L. 
ed.  169,  8  Sup.  Ct  Rep.  1156;  United  States 
ex  rel.  Boynton  v.  Blaine,  139  U.  S.  306,  .35 
L.  ed.  183, 11  Sup.  Ct  Rep.  607 ;  Great  West- 
«rn  Ins.  Co.  v.  United  States,  19  Ct  CI.  217, 
112  U.  S.  193,  28  L.  ed.  687,  5  Sup.  Ct  Rep. 
99;  Rustomjee  v.  Reg.  L.  R.  1  Q.  B.  Div. 
487,  L.  R.  2  Q.  B.  Div.  69 ;  Bumand  v.  Rodo- 
eanaoki,  L.  R.  6  C.  P.  Div.  424,  L.  R.  6  Q.  B. 
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Div.  633,  L.  R.  7  App.  Cas.  333;  2  Wharton, 
Int  Law  Dig.  2d  ed.  S  220. 

There  was  nothing  in  the  proTisioa  of  the 
treaty  between  the  United  States  and  Mexico 
making  the  decision  on  each  claim  submitted 
to  the  commission  "absolutely  final  and  con- 
clusive," to  prevent  either  government  from 
refusing  to  pay  over  to  one  of  its  citizens  the 
proceeds  of  an  award  shown  to  have  been  the 
result  of  false  and  fraudulent  pntctices  on 
the  part  of  such  citizen. 

Freiinghuysen  v.  Key,  HO  U.  S.  68,  28  L. 
ed.  71,  3  Sup.  Ct  Rep.  462. 

The  act  of  December  28,  1892,  was  ap- 
proved in  a  constitutional  way. 

Opinion  Declaring  the  Soldier^  Toting 
Bill,  45  N.  H.  610;  Harpending  v.  Haight,  39 
Cal.  189,  2  Am.  Rep.  432. 

The  inference  drawn  in  the  cases  of  Har- 
vey V.  United  States,  106  U.  S.  671,  26  L.  ed. 
1206,  and  United  States  v.  Old  Settlers,  148 
U.  S.  427,  37  L.  ed.  509,  13  Sup.  Ct.  Rep.  660, 
as  to  the  scope  of  this  court's  appellate  juris- 
diction, is  made  impossible  in  the  case  at  bar 
by  the  statutory  command  that  the  appeal 
allowed  to  either  party  shall  be  under  tiie 
rules  of  practice  which  govern  appeals  from 
a  court  of  claims. 

Mr.  Justice  Havlaa  delivered  the  opin- 
ion of  the  court: 

•The  questions  involved  in  this  case  arise[425] 
from  a  claim  made  by  the  La  Abra  Silver 
Mining  Company,  a  New  York  corporation, 
for  damages  alleged  to  have  been  sustained 
in  consequence  of  certain  acts  and  omissions 
of  duty  upon  the  part  of  official  represen- 
tatives of  the  Republic  of  Mexico. 

The^  claim  was  originally  the  subject  of 
investigation  by  a  commission  organized  pur- 
suant to  a  convention  between  the  United 
States  of  America  and  the  Republic  of  Mexi- 
co concluded  July  4,  1868,  and  proclaimed 
February  1,  1869.     15  Stet.  at  L.  679. 

An  award  was  made  by  the  commission  in 
relation  to  this  claim,  but  it  has  been  exe- 
cuted only  in  part — its  full  execution  hav- 
ing been  suspended  by  legislation  in  conform- 
ity with  which  the  present  suit  was  insti- 
tuted to  ascertain  whether  the  award  had 
been  obtained  by  fraud  effectuated  by  means 
of  false  swearing  or  other  false  and  fraud- 
ulent practices  on  the  part  of  the  La  Abra 
Company,  its  agents,  attorneys,  or  assigns. 
27  Stot  at  L.  409,  cha|).  14. 

It  will  conduce  to  a  clear  understanding  of 
the  questions  to  be  determined  if  we  state 
full^  the  circumstances  that  led  to  the  or- 
ganization of  the  commission,  and  kIiow  how 
it  came  about  that  a  court  established  by 
this  government  took  cognizance  of  a  mon- 
eyed demand  made  by  an  American  corpora- 
tion against  a  foreign  government. 

By  the  above  convention  of  July  4,  1868, 
it  was  provided  that  all  claims  on  tlie  part 
of  corporations,  companies,  or  private  indi- 
viuuals,  citizens  of  the  United  States  or  of 
the  Republic  of  Mexico, arising  from  injuries 
to  their  persons  or  properly  committed  by 
the  authorities  of  the  respective  govern- 
ments, *and  presented  to  either  govern-[426J 
ment  for  its  interposition  with  the  other 
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since  the  treaty  of  Guadalupe  Hidalgo  of 
February  2,  1848,  and  which  remained  un- 
settled or  did  not  arise  out  of  any  transac- 
tion prior  to  that  date,  as  well  as  any  other 
claims  presented  within  the  time  prescribed 
in  the  convention,  should  be  referred  to  two 
commissioners — one  to  be  appointed  by  the 
President  of  the  United  States  by  and  with 
the  advice  and  consent  of  the  Senate  and 
the  other  by  the  president  of  the  Mexican 
Republic. 

The  commissioners  were  conjointly  to  in- 
vestigate and  decide  the  claims  presented  to 
their  notice  in  such  order  and  manner  as 
they  thought  proper,  but  "uponsuchevidence 
or  information  only"  as  should  "be  furnished 
by  or  on  behalf  of  their  respective  govern- 
ments." Where  they  failed  to  agree  in  opin- 
ion upon  any  individual  claim,  they  were  to 
call  to  their  assistance  an  umpire,  who  was 
to  decide  upon  it  finally  and  without  appeal. 
It  was  competent  for  each  government  to 
name  one  person  to  attend  the  commission- 
ers as  its  agent,  to  present  and  support 
claims  on  its  behalf,  and  to  represent  it  gen- 
erally in  all  matters  connected  with  the  in- 
Tcstigation. 

When  every  case  presented  had  been  de- 
cided by  the  commissioners  or  the  umpire, 
the  total  amount  awarded  in  favor  of  the 
citizens  of  one  government  was  to  be  de- 
ducted from  that  awarded  to  the  citizens  of 
the  other  government,  and  the  balance  to  the 
amount  of  $300,000  was  to  be  paid  to  thegov- 
cmment  in  favor  of  whose  citizens  the 
greater  sum  had  been  awarded,  without  in- 
terest or  any  other  deduction  than  that 
specified  in  the  convention.  The  residue  was 
to  be  paid  in  annual  instalments  not  to  ex- 
ceed $300,000  in  any  one  year,  until  the  whole 
amount  had  been  paid. 

The  oontracting  parties  agreed  to  con- 
sider the  result  of  the  proceedings  of  the 
commission  as  a  full,  perfect,  and  final  set- 
tlement of  every  claim  upon  either  govern- 
ment, arising  out  of  any  transaction  of  a 
date  prior  to  ratification  of  the  conven- 
tion, and  to  give  full  effect  to  the  decision 
of  the  commission  or  the  umpire  without  ob- 
jection, evasion,  or  delay;  and  they  further 
engaged  that  every  such  claim,  whether  or 
(4S7]not  'presented  to  the  notice  of,  made,  pre- 
ferred, or  laid  before  the  commission,  should 
from  and  after  the  conclusion  of  its  proceed- 
ings be  considered  and  treated  as  finally  set- 
tled, barred,  and  thereafter  inadmissible. 

The  commission  was  organized  in  the  city 
of  Washington,  and  held  its  first  meeting  on 
the  31st  day  of'july,  1869,  Mr.  William  H. 
Wadsworth  and  Senor  Don  Miguel  Maria  de 
Zamacona  being  the  commissioners  respect- 
ively, and  Mr,  J.  Hubley  Ashton  and  Mr. 
Caleb  Cushing,  the  agents  respectively,  on 
behalf  of  the  United  States  and  Mexico.  Dr. 
Francis  Lieber,  the  first  umpire,  having  died, 
he  was  succeeded  by  Sir  Edward  Thornton, 
who  at  that  time  was  the  British  minister 
accredited  to  the  government  of  the  United 
States  at  Washington. 

On  the  23d  day  of  February,  1870,  Secre- 
tary Fish  issued  a  circular  referring  to  the 
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convention  of  1868  and  stating  that  the  De- 
partment of  State  deemed  it  advisable  to  re- 
fer to  the  joint  commission  all  claims  of  cor- 
porations and  citizens  of  this  country  with- 
out special  examination  of  their  merits.  He 
took  care  to  say  that  the  government  there- 
by expressed  no  opinion  either  as  to  the  mer- 
its of  the  claims  presented  or  as  to  the  prin- 
ciples of  law  to  he  invoked  in  their  support.' 
The  responsibility  of  deciding  questions  of 
fact  and  law,  he  observed,  rested  with  the 
commissioners. 

On  the  17th  day  of  March,  1870,  the  La 
Abra  Company  gave  written  notice  to  the 
Secretary  of  State  that  it  claimed  from  Mexi- 
co $1,930,000  "for  damages  and  losses  suf- 
fered by  it  in  consequence  of  the  violence  and 
outrages  committea  by  the  authorities  of 
Mexico  against  the  rights  of  said  company 
in  1807  and  1868."  It  asked  for  the  inter- 
position of  the  government  of  the  United 
States  with  Mexico  for  the  payment  of  that 
demand,  and  requested  that  its  claim  and 
proofs  thereafter  to  be  produced  be  referred 
to  the  commission  for  settlement.  This  no- 
tice was  transmitted  by  the  Secretary  to  the 
commission. 

Subsequently,  June  14,  1870,  the  company 
filed  with  the  commission  a  memorial  of  its 
claim,  stating  the  amount  thereof  to  be  $3,- 
000,030.  Before  the  case  was  finally  heard 
the  claim  was  increased  to  $3,062,000. 

*The  period  within  whieh  the  commission[428] 
was  to  conclude  its  labors  was  from  time 
to  time  extended  by  the  two  governments. 
Of  the  claims  presented  by  the  United  States 
there  was  allowed  the  sum  of  $4,125,622.30, 
while  of  the  claims  presented  by  Mexico  the 
sum  of  $150,498.41  was  allowed. 

In  respect  of  the  claim  of  the  La  Abra 
Company  the  commissioners  differed  in  opin- 
ion, and  the  case  went  to  the  umpire  for  con- 
sideration. 

The  award  of  the  umpire,  which  was  made 
December  27,  1875,  embraced  the  following 
items  as  representing  the  damages  sustained 
by  the  La  Abra  Company  and  to  be  paid  by 
the  Republic  of  Mexico:  (1)  On  account  of 
subscriptions  and  sales  of  stock,  $23.'),000; 

(2)  money  lent  and  advanced,  $64,291.06; 

(3)  rent,  expenses,  salaries,  law  expenses, 
$42,500;  (4)  amount  derived  from  reduced 
ores,  $17,000;  (6)  ore  extracted  from  the 
mines  and  deposited  at  the  mills,  $100,000; 
in  all,  $458,701.06.  On  $358,791.06,  the  ag- 
gregate of  the  first  four  items,  the  umpire 
allowed  interest  from  March  20,  1868,  at  0 
per  cent,  and  upon  $100,000,  the  fifth  item, 
interest  was  allowed  from  March  20,  1869. 
The  total  amount  of  principal  and  interest 
allowed  was  $683,041.32. 

An  application  was  made  to  the  umpire 
by  the  government  of  Mexico  for  a  rehearing 
of  the  case,  but  a  rehearing  was  denied. 

Subsequently,  the  Mexican  government, 
without  at  all  disputing  its  obligation  un- 
der the  convention  of  1868  to  comply  with 
the  award,  placed  in  the  possession  of  the 
Secretary  of  State  of  the  United  States  cer- 
tain books,  papers,  and  documents  which  it 
alleged  had  been  then  recently  discovered 
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and  would  show  that  the  claim  of  the  La 
Abia  Company  was  not  only  flctitious  and 
fraudulent,  but  ha^  been  supported  hy  false 
and  perjured  testimony.  At  that  time  a 
large  part  of  the  sum  awarded  to  the  com- 
pany had  been  paid  by  Mexico  and  was  in 
the  bands  of  the  Secretary  of  State.  The 
disti'ibution  of  the  amount  received  had  been 
delayed  by  the  Secretary  acting  under  the  or- 
ders of  the  President  to  await  legislation 
deemed  necessary  in  order  to  make  good  to 
the  fund  the  amount  with  which  it  was 
[42S]  chargeable,  and  *al80  because,  as  stated  by 
the  Secretary,  it  was  desirable  that  the 
form  and  manner  of  the  reservation  from  the 
instalment  in  hand  of  the  expenses  of  the 
government  should  first  be  settled. 

These  difficulties  were  met  by  the  passage 
of  the  act  of  June  18,  1878.  20  Stat,  at  L. 
144,  chap.  262. 

By  the  first  section  of  that  act  the  Secre- 
tary of  State  was  authorized  and  required  to 
receive  all  moneys  paid  by  the  Mexican  Re- 
public under  and  in  pursuance  of  the  con- 
ventions of  July  4,  1868,  and  April  29,  1876, 
and  whenever  and  as  often  as  any  instal- 
ments should  be  paid  by  the  Mexican  He- 
public  to  distribute  the  moneys  received  in 
ratable  proportions  among  the  corporations, 
companies,  or  private  individuals  respect- 
ively in  whose  favor  awards  were  made,  or 
to  their  legal  representatives  or  assigns,  ex- 
cept as  in  that  act  otherwise  limited  or  pro- 
vided, according  to  the  proportion  which  the 
respective  awards  should  bear  "to  the  whole 
amount  of  such  moneys  then  held  by  him, 
and  to  pay  the  same,  without  other  charge 
or  deduction  than  is  hereinafter  provided,  to 
the  parties  respectively  entitled  thereto." 

By  the  second  section  it  was  provided 
that  "out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated  a  sufficient  sum  is 
hereby  appropriated  to  enable  the  Secretary 
of  the  Treasury  to  pay  to  the  Secretary  of 
State  of  the  United  States,  in  gold  or  its 
equivalent,  the  equivalent  of  fifty  thou- 
■and  Cve  hundred  and  twenty-eight  dollars 
and  fifty-seven  cents  in  Mexican  gold  dol- 
lars, and  ten  thousand  five  hundred  and 
fifty-nine  dollars  and  sixty-seven  cents  in 
American  gold  coin,  and  eighty-nine  thou- 
sand four  hundred  and  ten  dollars  and 
seventeen  cents  in  United  States  currency, 
said  sums  being  the  aggr^ate  in  said  cur- 
rencies respectively  of  the  awards  made  un- 
der the  said  convention  of  July  4,  18G8, 
in  favor  of  citizens  of  the  Mexican  Repub- 
lic against  the  United  States,  and  having 
been  deducted  from  the  amount  awarded  in 
favor  of  the  citizens  of  the  United  States, 
an<l  payable  by  Mexico,  in  accordance  with 
article  four  of  the  said  treaty;  and  that  said 
sums,  when  paid  to  the  Secretary  of  State 
as  aforesaid,  shall  be  regarded  as  part  of  the 
awards  made  under  the  said  treaty,  to  be 
paid  or  distributed  as  herein  provided." 
[4S0J  *The  third  section  made  provision  for  meet- 
intf  out  of  the  moneys  received  by  the  Secre- 
tary the  expenses  of  the  commission,  includ- 
ing contingent  expenses  paid  by  the  United 
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States  as  aaoertained  and  determined  in  pur- 
suance of  the  provisions  of  the  trea^. 

The  fourth  section  provided  that  in  thtt 
payment  of  money  in  virtue  of  the  act  to  am 
corporation,  company,  or  private  individual, 
the  Secretary  of  State  should  first  deduct 
and  retain  or  malce  reservation  of  such 
sums,  if  any,  as  might  be  due  to  the  United 
States  from  any  corporation,  company,  or 
private  individual  in  whose  favor  award* 
were  made  under  the  convention. 

The  fifth  section  of  the  act  was  in  these 
words:  "And  whereas  the  government  of 
Mexico  has  called  the  attention  of  the  gov- 
ernment of  the  United  States  to  the  claims 
hereinafter  named  with  a  view  to  a  rehear- 
ing, therefore  be  it  enacted,  that  the  Presi- 
dent of  the  United  States  be,  and  he  is  here- 
by, requested  to  investigate  any  charges  of 
fraud  presented  by  the  Mexican  government 
as  to  the  cases  hereinafter  named,  and  if  he 
shall  be  of  the  opinion  that  the  honor  of  the 
United  States,  tJie  principles  of  public  law, 
or  considerations  of  justice  and  equity,  re- 
quire that  the  awards  in  the  cases  of  Benja- 
min Weil  and  La  Abra  Silver  Mining  Com- 
pany, or  either  of  them,  should  be  opened 
and  the  cases  retried,  it  shall  be  lawful  for 
him  to  withhold  payment  of  said  awards,  or 
either  of  them,  until  such  ease  or  cases  shall 
be  retried  and  decided  in  such  manner  as  the 
governments  of  the  United  States  and  Mexi- 
co may  agree,  or  until  Congress  shall  other- 
wise direct.  And  in  case  of  such  retrial  and 
decision,  any  moneys  paid  or  to  be  paid  by 
the  Republic  of  Mexico  in  respect  of  said 
awards  respectively  shall  be  held  to  abide 
the  event,  and  shall  be  disposed  of  according- 
ly; and  the  said  present  awards  shall  be  set 
aside,  modified,  or  affirmed,  as  may  be  de- 
termined on  such  retrial:  Provided,  That 
nothing  herein  shall  be  construed  as  an  ex- 
pression of  any  opinion  of  Congress  in  respect 
to  the  character  of  said  claims,  or  either  of 
them."    20  SUt.  at  L.  144,  chap.  262. 

Pursuant  to  the  direction    of    President 
Hayes  the   investigation   'required    by  th€f4311 
fifth  section  of  the  act  of  June  18,  1878,  was 
made  by  the  Secretary  of  State. 

Having  reviewed  all  the  proceedings  of  the 
commission,  including  the  testimony  origi- 
nally submitted  to  it,  the  supplemental  evi- 
dence furnished  in  support  of  the  allegations 
of  fraud  as  to  the  Weil  and  La  Abra  claims, 
and  the  action  theretofore  taken  by  the  De- 
partment of  State,  Secretary  Evarts  referred 
to  the  contention  that  in  deciding  against 
opening  those  awards  diplomatically  and  re- 
examining tliem  by  a  new  international  com- 
mission, the  whole  discretion  vested  in  V*» 
Executive  as  a  part  of  the  treaty-»n*ldng 
power  and  under  the  special  pro^^mons  at 
the  act  of  Congress  was  exhaus^-cd,  and  that 
the  payments  in  the  cases  re'rrred  to  should 
be  no  longer  suspended,  da  said  that  a  so- 
licitous attention  to  tlia  rignts  of  the  claim- 
ants and  the  duty  of  the  iSxecutive  in  the 
premises  had  confirmed  him  in  the  opinion 
that  Congress  should  determine  whether 
"the  honor  of  the  United  States"  required 
any  further  investiaation  in  these  eases  or 
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mther  of  them,  and  proyide  the  efficient 
means  of  such  investigation,  if  thought  neces- 
■ary. 

After  ittaiting  the  coneiderations  which  led 
him  to  that  conclusion,  the  Secretary  pro- 
ceeded: "While  these  considerations  led  to 
the  conclusion  that  these  cases  ought  not  to 
be  made  the  subject  of  a  new  international 
commission,  I  was  yet  of  opinion  that  'the 
honor  of  the  United  States'  was  concerned 
to  inquire  whether  in  these  cases,  submitted 
by  this  government  to  the  commission,  its 
confidence  had  been  seriously  abused,  and 
the  government  of  Mexico,  acting  in  good 
faith  in  accepting  a  friendly  arbitration,  had 
been  subjected  to  heavy  pecuniary  imposi- 
tion by  fraud  and  perjury  in  the  mainte- 
nance of  these  claims,  or  either  of  them,  be- 
fore the  commission.  In  furtherance,  how- 
ever, of  this  opinion,  it  seemed  to  me  appar- 
ent that  the  Executive  discretion  under  the 
act  of  Congress  could  extend  no  further  than 
to  withhold  further  payments  on  the  awards 
until  Congress  should,  by  its  plenary  author- 
ity, decide  whether  such  an  investigation 
should  be  made,  and  should  provide  an  ade- 
quate procedure  for  its  conduct,  and  pre- 
scribe the  consequences  which  should  foUow 
i432]*from  its  results.  Unless  Congress  should 
now  make  this  disposition  of  the  matter,  and 
furnish  thereby  definite  instructions  to  the 
Department  to  reserve  further  payments  upon 
these  awards  till  the  conclusion  of  such  in- 
vestigation, and  to  take  such  further  order 
with  the  same  thereafter  as  Congress  might 
direct,  it  would  appear  to  be  the  duty  of  the 
Executive  to  accept  these  awards  as  no  long- 
er open  to  reconsideration,  and  proceed  in 
the  payment  of  the  same  pro  rata  with  all 
other  awards  under  the  convention."  Sen- 
ate Ex.  Doc  No.  150,  49th  Cong.  2d  Sees. 

The  suggestions  of  the  Secretary  having 
been  approved  b^  the  President,  the  first,  sec- 
ond, and  third  instalments  of  the  award  re- 
cei\ned  from  Mexico  on  account  of  the  claim 
of  the  La  Abra  Company,  amounting  to 
$138,565.52,  were  paid  to  the  representatives 
of  that  company.  Payments  were  subse- 
quently made  out  of  moneys  received  from 
Mexico,  amounting  to  $103,117.54,  leaving  in 
the  possession  of  the  United  States  on  ac- 
count of  the  award  $403,030.08. 

After  Mr.  Arthur  became  President  fur- 
ther distribution  of  the  money  received  was 
suspended  because  of  the  n^otia;tion  of  a 
treaty  between  the  United  States  and  Mexico 
for  a  re-examination  of  the  Weil  and  La 
Abra  cases.  This  treaty  was  signed  on  the 
13th  day  of  July,  1882,  and  was  submitted 
to  the  Senate  for  its  approval,  but  after  some 
delay  it  was  rejected  by  that  body. 

While  that  treaty  was  before  the  Senate, 
Key,  as  assignee  of  part  of  the  Weil  claim, 
and  the  La  Abra  Company,  filed  separate  ]pe- 
titions  in  the  supreme  court  of  the  District 
of  Columbia  for  a  mandamus  upon  the  Secre- 
tary of  State,  compelling  him  to  pay  to  the 
petitioners  their  distributive  shares  of  the 
sums  paid  by  Mexico  in  accordance  with  the 
terms  of  the  convention  of  July  4,  1868.  In 
Keif's  Case  the  writ  asked  for  was  awarded, 
while  in  the  La  Ahra  Ca*e  the  petition  was 
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dismissed.  The  cases  having  been  brought 
to  this  court,  the  judgment  in  the  Key  Case 
was  reversed  with  direction  to  dismiss  the 
petition  and  the  judgment  in  the  La  Abra 
Case  was  affirmed.  Frelinghuysen  v.  Key, 
110  U.  S.  63,  28  L.  ed.  71,  3  Sup.  Ct.  Rep. 
462. 

Chief  Justice  Waite,  delivering  the  judg- 
ment of  this  court,  'said :  "No  nation  treats(43S] 
with  a  citizen  of  another  nation  except 
through  his  government.  The  treaty,  when 
made,  represents  a  compacrt  between  the  gov- 
erments,  and  each  government  holds  the 
other  responsible  for  everything  done  by 
their  respective  citizens  under  it.  The  citi- 
zens of  the  United  States  having  claims 
against  Mexico  were  not  parties  to  this  con- 
vention. They  induced  the  United  States 
to  assume  the  responsibility  of  seeking  re- 
dress for  injuries  they  claimed  to  have  sus- 
tained by  the  conduct  of  Mexico,  and  as  a 
means  of  obtaining  such  redress  the  conven- 
tion was  entered  into,  by  which  not  only 
claims  of  citizens  of  the  United  States 
against  Mexico  were  to  be  adjusted  and  paid, 
but  tltose  of  citizens  of  Mexico  against  the 
United  States  as  well.  By  the  terms  of  the 
compact  the  individual  claimants  could  not 
themselves  submit  their  claims  and  proofs 
to  the  commission  to  be  passed  upon.  Only 
such  claims  as  were  presented  to  the  govern- 
ments respectively  could  be  'referred'  to  the 
commission,  and  the  commissioners  were  not 
allowed  to  investigate  or  decide  on  any  evi- 
dence or  information  except  such  as  was  fur- 
nished by  or  on  behalf  ol  the  governments. 
After  all  the  decisions  were  made  and  the 
business  of  the  commission  concluded,  the 
total  amount  awarded  to  the  citizens  of  one 
country  was  to  be  deducted  from  the  amount 
awarded  to  the  citizens  of  the  other,  and  the 
balance  only  paid  in  money  by  the  govern- 
ment in  favor  of  whose  citizens  the  smaller 
amount  was  awarded,  and  this  payment  was 
to  be  made,  not  to  the  citizens,  but  to  their 
government.  Thus,  while  the  claims  of  the 
individual  citizens  were  to  be  considered  by 
the  commission  in  determining  amounts,  the 
whole  purpose  of  the  convention  was  to  as- 
certain how  much  was  due  from  one  govern- 
ment to  the  other  on  account  of  the  demand* 
of  their  respective  citizens.  As  between  the  < 
United  States  and  Mexico,  the  awards  are 
final  and  conclusive  until  set  aside  by  agree- 
ment between  the  two  governments  or  other- 
wise. Mexico  cannot,  under  the  terms  of  the 
treaity,  refuse  to  make  the  payments  at  the 
times  agreed  on  if  required  by  the  United 
States.  This  she  does  not  now  seek  to  do. 
Her  payments  have  all  been  made  promptly 
as  they  fell  due,  as  far  as  these  records  show. 

•"As  to  the  right  of  the  United  States  to[4S«) 
treat  with  Mexico  for  a  retrial,  we  entertain 
no  doubt.  Each  government,  when  it  en- 
tered into  the  compact  under  which  the 
awards  were  made,  relied  on  the  honor  and 
good  faith  of  the  other  for  protection  as  far 
as  possible  against  frauds  and  impositions  by 
the  individual  claimants.  It  was  for  this 
reason  that  all  claims  were  excluded  from 
the  consideration  of  the  commission  except 
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such  ae  should  be  referred  bjr  the  gev«ral  g<OT- 
ernments,  and  no  evidence  in  support  of  or 
against  a  claim  was  to  be  submiitted  except 
tnrough  or  by  the  goTermnents.  The  pres- 
entation by  a  citizen  of  a  fraudulent  claim 
or  false  testimony  for  reference  to  the  com- 
mission was  am  imposition  on  his  own  gov- 
ernment, and  if  that  government  afterwards 
discovered  that  it  had  in  this  way  been  made 
an  instrument  of  wrong  towards  a  friendly 
power,  it  would  be,  not  only  its  right,  but  its 
duty,  to  repudiate  the  act  and  make  repara- 
tion as  far  as  possible  for  the  consequences 
of  its  neglect,  if  any  there  had  been.  Inter- 
national arbitration  mu^  always  proceed  on 
the  bigheat  principles  of  national  honor  and 
integrity.  Claims  presented  and  evidence 
submitted  to  such  a  tribunal  must  necessa- 
rily bear  the  impress  of  the  entire  good  faith 
of  the  government  from  which  t£ey  come, 
and  it  is  not  to  be  presumed  that  any  gov- 
ernment will  for  a  moment  allow  itself  know- 
ingly to  be  made  the  inatrument  of  wrong  in 
any  such  proceeding.  Ko  technical  rules  of 
pleading  as  applied  in  municipal  courts 
ought  ever  to  be  allowed  to  stand  in  the  way 
of  the  national  power  to  do  what  is  right 
under  all  the  circumstances.  Every  citizen 
who  asks  the  intervention  of  his  own  gov- 
ernment against  another  for  the  redress  of 
his  persomu  grievances  must  necessarily  sub- 
ject himself  and  his  claim  to  these  require- 
ments of  international  comity.  None  of  the 
cases  cited  by  counsel  are  in  opposition  to 
this.  They  all  relate  to  the  disposition  to  be 
made  of  the  proceeds  of  international  awards 
after  they  have  passed  beyond  the  reach  of 
the  governments  and  into  the  hands  of  pri- 
vate parties.  The  language  of  the  opimons 
must  be  construed  in  connection  with  this 
fact."  Frelinghuyaen  v.  Key,  110  U.  S.  63, 
71-73,  28  L.  ed.  71-74,  3  Sup.  Ot  Rep.  462. 
Referring  to  the  act  of  1878,  and  observing 
[435]that  it  did  not  'undertake  to  set  any  new  lim- 
its on  the  powers  of  the  Executive,  the  court 
further  said:  "From  the  beginning  to  the 
end  it  is,  in  form  even,  only  a  request  from 
Congress  to  the  Executive.  This  is  far  from 
making  the  President  for  the  time  being  a 
quasi- judicial  tribunal  to  hear  Mexico  and 
the  implicated  claimants  and  determine  once 
for  all,  as  between  them,  whether  the  charges 
which  Mexico  msJces  have  been  judicially  es- 
tablished. In  our  opinion  it  would  nave 
been  just  as  competent  for  President  Hayes 
to  have  instituted  the  same  inquiry  without 
this  request  as  with  it,  and  his  action  with 
the  statute  in  force  is  no  more  binding  on  hia 
successor  than  it  would  have  been  without. 
But  hia  action  as  reported  by  him  to  Con- 
gress is  not  at  all  inconsistent  with  what 
has  since  been  done  by  President  Arthur. 
He  was  of  opinion  that  the  disputed  'cases 
should  be  further  investigated  by  the  United 
States  to  ascertain  whether  this  government 
has  been  made  the  means  of  enforcing  against 
a  friendly  power  claims  of  our  citizens  based 
upon  or  exaggerated  by  fraud,'  and,  by  im- 
plication at  least,  he  asked  Confess  to  pro- 
vide him  the  means  'of  instituting  and  fur- 
nishing methods  of  investigation  which  can 
coerce  the  production  of  evidence  or  compel 
828 


the  examination  of  parties  or  witnesses.' 
He  did  report  officially  that  he  had  'grave 
doubt  as  to  the  substantial  integrity  of  the 
Weil  claim'  and  the  'sincerity  of  the  evidence 
ae  to  the  measure  of  damages  insisted  upon 
and  accorded  in  the  case  of  La  Abra  Com- 
pany.' The  report  of  Mr.  Evarts  cannot  be 
read  without  leaving  the  conviction  that  if 
the  means  had  been  afforded,  the  inquiries 
which  Congress  asked  for  would  have  been 
further  prosecuted.  The  concluding  para- 
graph of  the  report  is  nothins  more  than  a 
notification  by  the  President  tiiat  imless  the 
means  are  provided,  he  will  consider  that 
the  wishes  of  Congress  have  been  met,  and 
that  he  will  act  on  such  evidence  as  he  has 
been  able  to  obtain  without  tike  help  he 
wants.  From  the  statements  in  the  answer 
of  Secretary  Frelinghuysen  in  the  Key  Case, 
it  appears  that  further  evidence  has  been 
found,  and  that  President  Arthur,  upon  this 
and  what  was  before  President  Hayes,  has 
become  satisfied  that  the  contested  decisions 
should  be  opened  and  the  claims  retried. 
Consequently,  the  President,  "believing  that[43e] 
the  honor  of  the  United  States  demands  it, 
has  negotiated  a  new  treaty  providing  for 
such  a  re-examination  of  the  claims,  and  sub- 
mitted it  to  the  Senate  for  ratification.  Un- 
der these  circumstances  it  is,  in  our  opinion, 
clearly  within  the  discretion  of  the  President 
to  withhold  all  further  payments  to  the  re- 
lators until  the  diplomatic  negotiations  be- 
tween the  two  governments  on  the  subject 
are  finally  concluded.  That  discretion  of  the 
Executive  Department  of  the  government 
cannot  be  controlled  by  the  Judiciary.  The 
United  States,  when  they  assumed  the  re- 
sponsibility of  presenting  the  claims  of  their 
citizens  to  Mexico  for  payment,  entered  into 
no  contract  obligations  with  the  claimants 
to  assume  their  frauds  and  to  collect  on  their 
account  all  that,  by  their  imposition  of  false 
testimony,  might  be  given  in  the  awards  of 
the  commission.  As  between  the  United 
States  and  the  claimants,  the  honesty  of  the 
claims  is  always  open  to  inquiry  for  the  pur- 
pose of  fair  dealing  with  the  government 
against  which,  through  the  United  States,  a 
claim  has  been  made."  Frelinghuyien  v. 
Key,  no  U.  S.  63,  74,  76,  28  L.  ed.  71,  76,  3 
Sup.  Ct  Rep.  462. 

After  the  rejection  of  the  treaty  negotiated 
in  1882,  President  Cleveland  in  1886  sent  a 
message  to  the  Senate  calling  attention  to 
the  act  of  1878,  and  asking  consideration  of 
the  status  of  the  Weil  and  La  Abra  claims. 
By  that  message  Congress  was  in  substance 
notified  that  if  it  did  not  take  some  action 
in  the  matter  the  President  would  proceed  to 
distribute  the  funds  received  from  Mexico 
under  the  award  and  remaining  in  the  hands 
of  the  United  States.  Thematter  having  been 
referred  to  the  Senate  committee  on  foreign 
relations,  it  recommended  the  passage  of  a 
bill  providing  for  a  reinvestigation  of  those 
claims.  The  committee's  report  on  the  sub- 
ject thus  oondttded:  "TliiB  brief  riaumi  ot 
the  correspondence  between  the  two  govern- 
ments shows  that  Mexico,  whUe  obMrving, 
in  good  faith,  all  her  obligations  under  th* 
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eosTentioii,  hss  earnestly  and  constantly 
urged  upon  the  United  States  that  these 
claims  were  fraudulent.  This  appeal  to  the 
spirit  of  justice  cannot  be  ignored,  but  should 
be  met  by  a  frank  and  open  examination  by 
our  own  courts  of  the  facts  presented  by 
Mexico.    These   claimants   have   no   vested 

[4S7]right8  'grovring  out  of  these  claims  which 
entitle  t£em  to  come  between  Mexico  and  the 
United  States,  and  to  demand  the  payment 
of  any  part  of  these  awards  that  are  the  out- 
growth of  fraud  and  perjury."  Senate  Doc. 
B«port  No.  2705,  p.  v.,  50th  Cong.  2d  Sess. 
No  action  having  been  taken  by  Congress, 
the  subject  was  again  mentioned  in  a  message 
sent  by  the  President  to  the  Senate  on  the 
6th  of  March,  1888,  in  response  to  resolutions 
of  that  body.  The  message  was  accompanied 
by  a  report  from  Mr.  Bayard,  Secretary  of 
StJite,  in  which  reference  was  made  to  the  ac- 
tion of  his  predecessor.  He  said:  "It  is 
fair  to  assume  that  the  rejection  by  the  Sen- 
ate of  the  treaty  signed  by  Mr.  Frelinghuy- 
■en,  for  an  international  rehearing  of  the 
awards,  was  in  no  sense  an  expression  of 
opinion  adverse  to  their  investigation,  which 
Mr.  Evarts  had  recommended.  It  is  rather 
to  be  regarded  as  an  approval  of  the  opinion 
which  he  also  expressed,  that  the  investiga- 
tion should,  under  the  circumstances,  be 
made  by  this  government  for  itself,  as  a  mat- 
ter affecting  solely  its  own  honor.  It  is  a 
remarkable  fact  that  whenever,  since  the  dis- 
tribution of  the  Mexican  fund  was  com- 
menced, the  deliberate  judgment  of  the  of- 
fi^al  authorized  by  Congress  to  make  such 
distribution  has  been  recorded  upon  the  two 
awards  in  question,  it  has  uniformly  been  to 
the  effect  that  the  evidences  that  the  United 
States,  in  presenting  the  claims,  had  been 
made  the  victim  of  fraudulent  imposition 
were  of  such  a  character  as  to  require  in- 
TBStigation  by  a  competent  tribunal,  possess- 
ing appropriate  powers  for  that  purpose. 
.  .  .  The  sole  question  now  presented  for 
the  decision  of  this  government  is  whether 
the  United  States  will  enforce  an  award  upon 
which  the  gravest  doubts  have  been  cast  by 
its  own  officers  in  opinions  rendered  under 
express  legislative  direction,  until  some  com- 
petent investigation  shall  have  shown  such 
doubts  to  be  unfounded,  or  until  that  branch 
of  the  government  competent  to  provide  for 
such  investigation  shall  have  decided  that 
there  is  no  ground  therefor."  Senate  Doc. 
Report  No.  2705,  p.  v.,  50th  Cong.  2d  Sess. 
The  Secretary  recommended  that  Congress 
take  action  providing  expressly  for  the  ref- 
erence of  the  Weil  and  La  Abra  ciaims  to  the 

[488]court  of  'claims  or  such  other  court  as  was 
deemed  proper,  in  order  that  a  competent  in- 
vestigation of  the  charges  of  fraud  might  be 
made. 

Pending  the  consideration  of  this  matter 
in  the  Senate  the  committee  on  foreign  re- 
lations examined  the  evidence  alleged  to  have 
been  discovered  by  Mexico  after  the  award 
in  question, — especially  certain  letters  and 
copies  of  letters  of  the  officers  and  agents  of 
the  La  Abra  Company  contained  in  a  letter- 
impression  book  that  was  not  before  the  com- 
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mission.  The  committee  in  their  report  to 
the  Senate  on  March  1,  1889,  among  other 
thin^  said:  "The  main  allegation  in  the 
petition  of  the  La  Abra  Company  presented 
to  the  mixed  commission,  to  wit,  that  the 
company  was  dispossessed  of  its  property  by 
the  forcible  interference  of  the  Mexican  au- 
thorities, is  disproved  and  shown  to  have 
been  wholly  false,  and  this  mainly  by  the 
correspondence  of  the  company's  own  officers 
and  agents ;  and  it  appears  by  the  testimony 
taken  by  the  committee  that  the  abandon- 
ment of  the  property  and  the  failure  of  the 
company  were  wholly  due  to  the  poverty  of 
the  mines  and  the  consequent  financial  em- 
barrassment of  the  company.'  After  re- 
viewing, in  the  light  of  precedent  and  upon 
principle,  the  question  of  the  power  of  Con- 
gress to  order  a  re-examination  of  the  La 
Abra  claim,  the  committee  concluded  its  re- 
port to  the  Senate:  "It  thus  appears  that 
the  power  of  Congress  to  reopen  the  La  Abra 
award,  and  to  direct  a  suit  to  be  brought  to 
judicially  determine  whether  or  not  it  was 
procured  by  fraud,  has  been  affirmed  "by  suc- 
cessive Secretaries  of  State,  assumed  by  Con- 
gress in  the  passage  of  the  act  of  June  18, 
1878,  expressly  declared  by  committees  of 
both  Houses  of  Congress,  and  substantially 
held  to  exist  by  the  highest  judicial  tribunal 
of  this  government."  Senate  Doc.  Report 
No.  2705,  pp.  ix.,  xviii.,  50th  Cong.  2d  Sess. 

Reference  should  here  be  made  to  Vnited 
States  ex  rel.  Boynton  v.  Blaine,  139  U.  S. 
306,  323-326.  35  L.  ed.  183,  189,  190,  11  Sup. 
Ct.  Rep.  007,  as  announcing  principles  that 
affect  certain  questions  arising  in  the  pres- 
ent litigation.  That  case  was  commenced  on 
the  23d  day  of  November,  1889,  in  the  su- 
preme court  of  the  District  of  Columbia. 
Boynton,  the  relator,  as  assignee  of  Weil, 
sought  to  'compel  the  Secretary  of  State  to[M*] 
pay  certain  moneys  received  under  the  award 
mside  pursuajit  to  the  convention  of  1868. 
The  mandamus  asked  for  was  refused  and 
the  petition  of  Benton  was  dioniseed.  That 
judgment  was  affirmed  by  this  court.  The 
present  Chief  Justice,  deUvering  the  unani- 
mous judgment  of  the  court,  dedared  its  ad- 
herence to  the  principles  announced  in  Fre- 
linghupsen  v.  Key,  aibove  cited,  and  among 
other  things  said :  "As  between  nations,  the 
proprietary  right  in  respect  to  those  things 
belonging  to  private  individuals  or  bodies 
corporate  within  a  nation's  territorial  limits 
is  absolute,  and  the  rights  of  Weil  cannot 
be  regarded  as  distinct  m>m  those  of  his  gov- 
ernment. The  government  assumed  the  re- 
sponsibility of  presenting  his  daim,  and 
made  it  its  own  in  seeking  redress  in  respect 
to  it.  Under  this  convention  it  was  the  bal- 
ance that  was  to  he  paid,  after  deducting 
from  what  was  found  in  favor  of  one  govern- 
ment that  which  was  found  in  favor  of  the 
other.  So  tha*  the  moneys  paid  in  liquida- 
tion of  that  balance  belonged  to  the  United 
States,  to  be  increased  by  appropriation  to 
the  extent  of  the  amounts  allowed  Mexico, 
and  the  aggregate  to  be  distributed  to  the 
claimants  as  might  be  provided."  Again: 
"Congress,  in  furnishing  the  auxiliary  legis- 
lation needed  to  carry  the  results  of  the  oon- 
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T»ntion  under  oonaidflititlon  into  effect,  re- 
quested the  President  to  so  far  investigate 
oertain  cbargee  of  fraud  as  to  determine 
whetber  a  retrial  ought  to  be  had.  This  in- 
quiry migbt  have  resulted  in  re(q>ening  the 
awards  as  between  the  two  nations,  or  in 
such  re-examination  in  a  domestic  forum  aa 
would  demonstrate  whether  Uie  honor  of  the 
United  States  required  a  different  disposi- 
tion of  the  particular  amounts  in  question. 
The  validity  and  conclusiveness  of  the  awards 
remained  unimpugned  so  long  as  they  were 
permitted  to  stand,  and  the  principle  of  rei 
judicata  could  not  be  invoked  against  the 
United  States  by  individual  claimants  while 
the  controversy  raised  as  to  them  remained 
in  fieri.  In  Frelinghuyaen  v.  Key,  while 
conceding  the  essential  value  of  internation- 
al arbitration  to  be  dependent  upon  the  cer- 
tainty and  finality  of  the  decision,  the  court 
adjudged  that  thie  government  need  not 
therefore  cloee  its  doors  against  an  investi- 

r44o|gation  into  the  question  whether  its  'influ- 
ence has  been  leat  in  favor  of  a  fraudulent 
claim.  It  was  held  that  no  epplieable  rule 
was  so  rigid  as  not  to  be  sufficiently  flexible 
to  do  justice,  and  that  the  extent  and  char- 
acter of  any  obligation  to  individuals,  grow* 
ing  out  of  a  treaty,  an  award,  and  the  re- 
ceipt of  money  thereon,  were  necessarily 
subject  to  such  modification  as  circum- 
stances migbt  require.  So  long  as  the  po- 
litical bramsh  of  the  government  had  not 
lost  its  control  over  the  Bid>jeat-matter  b^ 
final  action,  the  claimant  wa«  not  in  a  posi- 
tion, aa  between  himself  and  his  government, 
to  insist  on  the  conclusiveness  of  the  award 
as  to  blm.  And  while  it  is  true  that  for  the 
disposition  of  the  case  of  Frelinghuyaen  v. 
Key  it  was  sufficient  that  it  appeared  that 
diplomatic  n^otiatione  were  pending,  which, 
•8  the  court  oemoi»trated,  the  act  of  1878 
in  no  manner  circumscribed,  it  does  not  fol- 
low that  the  ptMiool  department  of  the  gov- 
ernment lost  Ha  control  because  those  nego- 
tiations failed.  On  the  contrarr,  that  con- 
trol was  expressly  reserved,  for  it  was  made 
the  duty  of  the  President,  if  of  opiidon  that 
the  cases  named  should  be  retried,  to  with- 
hold payment  until  such  retrial  could  be 
had  in  an  international  tribunal,  if  the  two 
governments  so  agreed,  or  in  a  domestic  tri- 
bunal if  Congress  so  directed,  and,  ait  all 
events,  until  Congress  should  otherwise  di- 
rect The  fact  that  a  difference  of  view  as 
to  whether  the  retrial  should  be  internation- 
al or  domestic  may  have  arisen  and  led  to 
delay,  or  that  such  difference  may  have  ex- 
isted on  the  merits,  does  not  affect  the  con- 
elusion.  The  inaoUon  by  Congress  is  not 
equivalent  to  a  direction  by  Congress.  The 
political  department  has  not  parted  with  its 

«  power  over  the  matter,  and  the  intervention 
of  the  judicial  department  oannot  now  be 
invoked." 

This  brings  us  in  the  orderly  stntement  of 
the  history  of  this  dispute  to  the  act  of  De- 
cember 28,  1892,  amending  and  enlarging  the 
■J>ove  act  of  June  18,  1878.  27  Stat,  at  L. 
409,  cha^.  14. 

That  stetute  recited  that  the  Secretary  of 
State,  after  inv«stigaiing    the    oha-rgs    of 


fraud  presented  l^  the  Mexican  jgoremment 
as  to  Uw  case  of  the  La  Abra  Swrvt  Mining 
Company,  had  reported  that  the  honor  of  the 
United  States  required  that  case  to  be  far- 
ther investigated  by  the  United  States  to  as- 
certain 'whether  this  government  had  en-[441] 
forced  against  a  friendly  power  daims  of  its 
citizens  based  upon  or  exaggerated  by  fraud, 
but  that  the  executive  branch  ol  the  goveny 
ment  "was  not  furnished  with  the  means  of 
instituting  and  pursuing  methods  of  investi- 
gation which  could  coerce  the  production  of 
evidence  or  compel  the  examinati<m  of  par- 
ties and  witnesses;"  that  "the  authority  for 
such  an  investigation  must  proceed  from 
Congress;"  and  that  the  President  of  the 
United  States  had  transmitted  to  Congress 
tiie  recommendation  of  the  Secretary  of  State 
that  the  case  be  referred  to  the  court  of 
claims,  or  such  other  court  as  might  be 
deemed  proper,  in  order  that  the  chaige  of 
fraud  made  in  rriation  to  this  claim  might 
be  fully  investigated.  It  was  therefore  en- 
aoted: 

"That  in  further  execution  of  the  purpose 
of  said  act,  the  Attorney  GSeneral  of  cho 
United  States  be,  and  he  is  hereby,  author- 
ized and  directed  to  bring  a  suit  or  suits  in 
the  name  of  the  United  States  in  the  court 
of  claims  against  La  Abra  Silver  Mining 
Company,  its  successors  and  assigns,  and  all 
persons  making  any  claim  to  the  award  or 
any  part  thereof  in  this  act  mentioned,  to 
determine  whether  the  award  made  by  the 
United  States  and  Mexican  ir.ixed  comtois- 
sion  in  respect  to  the  claim  of  the  said  La 
Abra  Silver  Mining  Company  wat  obtained, 
as  to  the  whole  sum  included  thrrcin,  or  as 
to  any  part  thereof,  by  fraud  effectuated  by 
means  of  false  swearing  or  other  false  and 
fraudulent  practices  on  the  part  of  the  said 
La  Abra  Silver  Mining  Company,  or  its 
agents,  attorneys,  or  assigns ;  and,  in  case  it 
be  so  determined,  to  bar  and  foreclose  all 
claim  in  law  or  equity  on  the  part  of  said  . 
La  Abra  Silver  Mining  Company,  its  legal 
representatives  or  assigns,  to  the  money,  or 
any  audi  part  thereof,  received  from  the  Re- 
public of  Mexico  for  or  on  account  of  such 
award;  and  any  defendant  to  such  suit  who 
cannot  be  found  in  the  District  ol  Columbia 
shall  be  notified  and  required  to  appear  in 
such  suit  by  publication  as  the  court  may 
direct,  in  accordance  with  law,  aa  applica- 
ble to  cases  in  equity. 

"Sec.  2.  That  full  jurisdiction  is  hereby 
conferred  on  the  court  of  claims  to  hear  and 
determine  such  suit  and  to  make  all  inter- 
locutory and  final  decrees  therein,  as  the  evi- 
dence may  'warrant,  according  to  the  princi-[44S] 
pies  of  eauity  and  justice,  and  to  enforce  the 
same  by  injunction  or  any  proper  final  proc- 
ess, and  in  all  respects  to  proceed  in  said 
cause  according  to  law  and  the  rules  of  said 
court,  so  far  as  the  same  are  applicable. 
And  the  Secretary  of  State  shall  certify  to 
the  said  court  copies  of  all  proofs  admitted 
by  the  said  mixed  commission  on  the  origi- 
nal trial  of  said  claim,  and  the  said  coint 
shall  receive  and  consider  the  same  in  con- 
nection with  such  competent  evidence  as  may 
be  offered  by  either  party  to  said  suit 
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"See.  8.  That  ui  appeal  from  any  final  de- 
cision in  such  cause  to  the  Supreme  Court 
of  the  United  States  may  be  taken  by  either 
party  within  ninety  days  from  the  rendition 
of  such  final  decree,  under  the  rules  of  prac- 
tice which  govern  appeals  from  said  court; 
and  the  Supreme  Court  of  the  United  States 
is  hereby  authorized  to  take  jurisdiction 
thereof  and  decide  the  same. 

"Sec.  4.  That  in  case  it  shall  be  finally 
adjudged  in  said  cause  that  the  award  made 
by  said  mixed  commission,  so  fa^  as  it  re- 
lates to  the  claim  of  La  Abra  Silver  Mining 
Company,  was  obtained  through  fraud  ef- 
fectuated by  means  of  false  swearing,  or 
other  false  and  fraudulent  practices  of  said 
company  or  its  assigns,  or  by  their  procure- 
ment, and  that  the  said  La  Abra  Silver  Min- 
ing Company,  its  legal  representatives  or  as- 
signs, l>e  barred  and  foreclosed  of  all  claim 
to  Uie  money  or  any  part  thereof  so  paid  by 
the  Republic  of  Mexico  for  or  on  account  of 
such  award,  the  President  of  the  United 
States  is  hereby  authorized  to  return  to  said 
government  any  money  paid  by  the  govern- 
ment of  Mexico,  on  account  of  said  award, 
remaining  in  the  custody  of  the  United 
States,  that  has  not  been  heretofore  distrib- 
uted to  said  La  Abra  Mining  Company  or 
its  successors  and  assigns,  which  such  court 
shall  decide  that  such  persons  are  not  enti- 
tled, in  justice  and  equity,  to  receive  out  of 
said  fund. 

"Sec.  5.  That,  during  the  pendency  of  said 
suit  and  until  the  some  is  decided,  it  shall 
not  be  lawful  for  the  Secretary  of  State  to 
make  any  further  payments  out  of  said  fund, 
on  account  of  said  award,  to  La  Abra  Silver 
I443lMining  Company,  *or  it^  legal  representa- 
tives, attom^s,  or  assigns;  and  in  case  it 
shall  be  finally  adjudg^  in  said  cause  in 
cither  the  court  of  claims  or  in  the  Supreme 
Court  of  the  United  States  that  the  award 
made  by  said  mixed  ooromission,  so  far  as 
it  relates  to  the  claim  of  La  Abra  Silver 
Mining  Company,  or  any  definable  and  sev- 
erable part  thereof,  was  not  obtained 
through  fraud  as  aforesaid,  then  the  Sec- 
retary of  State  shall  proceed  to  distribute 
so  much  of  the  said  award  as  shall  be  found 
not  80  obtained  through  fraud,  or  the  pro- 
ceeds thereof  remaining  for  distribution,  if 
any,  to  the  persons  entitled  thereto."  27 
Stat,  at  L.  409,  chap.  14. 

Pursuant  to  the  provisionsi  of  that  act  the 
Attorney  General  brought  the  present  suit 
in  the  court  of  claims.  The  defendants  are 
the  La  Abra  Company  and  numerous  indi- 
viduals who  assert  some  interest  in  the 
award  made  in  respect  of  its  claim  aj;ainst 
Mexico.  The  relief  asked  by  the  United 
States  is  indicated  by  the  following  para- 
graph in  the  bill :    ' 

"Your  orator  further  shows,  that  by  rea- 
son of  the  premises  a  controversy  has  arisen 
between  your  orator  and  the  defendants 
hereinbefore  named,  the  said  defendants 
claiming  that  it  is  the  duty  of  your  orator 
to  pay  over  to  them  the  sums  by  them,  the 
aaid  defendants,  claimed  respectively  from 
the  proceeds  of  said  award  now  in  tiie  pos- 
session of  your  orator,  and  your  orator 
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claiming  that  it  is  the  right  and  duty  of 
your  orator  to  have  the  facte  relating  to  said 
claim  -and  award  inquired  of  by  your  honor- 
able court,  and  if  it  shall  be  adjudged  by 
your  honorable  court  that  the  said  award 
was  obtained  through  fraud  effectuated  by 
means  of  false  swearing  or  other  false  and 
fraudulent  practices  on  the  part  of  the  said 
defendant  I^  Abra  Silver  Mining  Company, 
or  its  agents,  attorneys,  or  assigns,  to  re- 
turn the  proceeds  of  said  award  to  the  said 
Republic  of  Mexico;  that  the  said  defendants 
have  made  persistent  demands  upon  the  De- 
partment of  State  and  upon  the  Congress  of 
your  orator  for  the  payment  to  them  of  said 
moneys,  and  that  some  of  the  said  defendants 
have  brought  suits  in  the  courts  of  your  ora- 
tor to  compel  such  payment,  and  that,  un- 
less restrained  by  the  judgment  and  decree 
of  this  lionorable  court,  the  said  defendants 
will  continue  to  'harass  and  annoy  your  ora-[444] 
tor  with  such  demands  and  suite.  .  .  . 
And  that  the  said  defendanU  and  each  and 
every  of  them  may,  Ly  the  decree  of  this  hon- 
orable court,  be  forever  restrained  and  en- 
joined from  setting  up  any  claim  to  any  part 
of  said  award  or  of  the  moneys  now,  as  afore- 
said, in  possession  of  your  orator.  And  that 
the  said  award  on  the  claim  of  the  said  de- 
fendant La  Abra  Silver  Mining  Company 
may,  by  the  decree  of  this  honorable  court, 
be  declared  to  have  been  wholly  obtained  by 
means  of  false  swearing  and  other  false  and 
fraudulent  practices  on  the  part  of  said  de- 
fendant company,  ite  agente,  attorneys,  and 
assigns.  And  that  your  orator  may  have 
such  other  and  further  relief  as  the  nature 
of  your  orator's  case  may  require  and  as  may 
be  agreeable  to  Muity  and  good  conscience." 

The  La  Abra  Company  uid  other  def end- 
ante  demurred  to  the  bill  on  the  f<rilowing 
grounds: 

That  by  the  Constitution  and  laws  of  the 
United  States  the  subject-matter  of  this  suit 
was  within  the  final  and  exclusive  control 
of  the  £bcecutive  Department  of  the  govern- 
ment of  the  United  States,  and  not  within 
the  jurisdiction  of  any  judicial  tribunal ; 

That  the  questions  whether  the  award  of 
the  Commission  was  obtained  by  fraud  and 
whether  the  money  received  under  it  and  re- 
maining undistributed  by  the  Secretary  of 
State  should  be  returned  by  the  President 
of  the  United  States  could  not  properly  be 
determined  by  any  municipal  court  of  either 
of  the  sovereign  parlies  to  the  treaty  of 
I8G8,  but  were  que^^tions  of  a  diplomatic  or 
political  nature  determinable  only  by  the 
Kxpoutive  Department  of  the  governnient : 

That  the  United  States  had  not  such  nn  in- 
terest in  the  matters  and  things  alleged  in 
the  bill  as  entitled  it  to  maintain  this  suit 
or  to  have  the  relief  asked; 

That  the  government  of  Mexico  was  the 
party  pecuniarily  interested  in  this  suit,  and 
that,  by  failing  to  institute  and  proseriitc 
suit  against  the  alleged  wrongdoers  in  the 
courto  of  the  United  States  for  the  annul- 
ment of  the  award  and  the  recovery  of  the 
moneys  paid  on  account  therecif,  it  had  been 
guilty  of  laches  and  had  foifeileJ  all  rigbt 
to  relief  in  equity  ;*cous('qticntly,  the  Unite<li  445] 
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States  waa  not  entitled  to  demand  ■u<^  re- 
li^  for  the  benefit  of  or  in  the  interest  of 
Mexioo; 

That  a  mixed  oommiseion  created  and  act- 
ing under  and  by  virtue  of  such  a  treaty  aa 
that  of  July  4,  1868,  between  the  United 
States  and  Mexico,  was  recognized  by  the 
law  of  nations  and  by  the  Constitution  and 
laws  of  the  United  States  and  wa«  in  fact 
and  law  a  court  of  exclusive  and  final  juris- 
diction, and  its  award  could  not  be  set  aside, 
reopened,  or  vacated  by  a  municipal  court  of 
the  United  States,  either  in  virtue  of  an  act 
of  Congress  or  otherwise,  and  that  Congress 
could  not  grant  a  new  trial  in  respect  of 
matters  so  finally  determined  and  concluded 
by  international  arbitration  under  such  a 
treaty;  but,  on  the  oontrary,  such  an  award 
could,  on  the  part  of  the  United  States,  be 
set  aside,  vacated,  or  reopened  only  through 
its  treaty-malcing  power ;  and  that  the  ques- 
tion presented  by  the  bill,  whether  the  award 
should  be  reopened  or  not  on  the  grounds  al- 
leged, having  been  submitted  to  the  treaty- 
making  power  and  by  it  decided  in  the  neg- 
ative, waa  ret  judicata; 

That  it  appeared  on  the  face  of  the  bill  that 
the  question  whether  the  award  in  favor  of 
the  La  Abra  Company  was  obtained  in  whole 
or  part  by  fraud  effectuated  by  means  of 
false  swearing  or  other  corrupt  and  fraudu- 
lent practices  was  substantially  the  same 
question  that  was  tried  by  the  commissioners, 
such  fraud  and  fraudulent  practices  having 
been  charged  by  the  Mexican  agent  and  com- 
missioner at  the  trial;  and  that  that  ques- 
tion, on  the  disagreement  of  the  two  commis- 
sioners in  respect  of  the  integrity  of  the  wit- 
nesses and  the  credibility  and  weight  of  the 
evidence  for  and  against  the  claim  of  the 
company,  was  referred  to  the  umpire  for  de- 
cision, and,  having  been  decided  by  him,  was 
re*  judicata  and  could  not  be  re-examined  or 
redetermined  by  this  court; 

That  the  act  of  Congress  under  which  the 
suit  was  prosecuted  was  unconstitutional 
and  inoperative  on  the  further  ground  that 
it  assumed  to  direct,  contrid,  and  bind 
the  courts  in  determining  the  questions  sub- 
mitted for  final  adjudication  to  receive  evi- 
dence and  apply  l«MtI  principles  that  wei« 
erroneous  and  wholly  inadmissible  accord- 
[446]ing  to  law  as  administered  *in  the  courts  of 
the  United  States  in  like  cases,  and  to  pre- 
scribe to  the  court  what  weight  and  effect 
should  be  given  to  the  evidence  and  how  the 
court  should  reach  the  conclusion  that  the 
award  was  obtained  in  whole  or  in  part 
through  fraud; 

That  inasmuch  and  because  the  questions 

S resented  by  the  bill  were  of  a  political  and 
iplomatic  nature  and  not  justiciable  or  fit 
and  proper  to  be  considered  and  finally  de- 
termined by  a  municipal  court.  Congress 
could  not  impose  upon  the  court  of  claims, 
or  upon  the  Supreme  Court  of  the  United 
States,  or  upon  the  judees  thereof,  the  trial 
and  determination  of  those  questions; 

That  the  act  of  Congress  in  question  was 
inoperative  and  void  on  the  further  ground 
that  it  was  never  approved  by  the  President 
of  tiie  United  States  as  required  by  law,  the 
«3X 


only  alleged  approval  it  ever  roeeived  being 
on  the  28th  of  December,  a.  d.  1892,  when 
Congress  was  not  in  session,  both  Houses  of 
Congress  having  adjourned  on  the  22d  of  De- 
cember, A.  D.  1802,  to  the  4th  of  January,  a. 
D.  1893;  and. 

That  the  bill  did  not  stato  facta  suiBcient 
to  constitute  a  cause  of  action  or  to  author- 
ize  the  granting  of  any  relief. 

The  demurrer  to  the  bill,  so  far  as  it  in- 
volved the  jurisdiction  of  the  court  of  claims 
and  the  charges  of  fraud,  was  overruled,  the 
opinion  of  tiie  court  being  delivered  by  Judge 
VVeldou.  29  Ct.  CI.  432,  484.  The  question 
whether  the  act  of  December  28th,  1892,  was 
so  approved  by  the  President  as  to  become  a 
law  was  determined  in  favor  of  the  United 
States,  upon  the  grounds  stated  in  the  opin- 
ion of  tiie  court  previously  delivered  by 
Judge  Nott,  now  chief  justice  of  that  court, 
in  United  States  v.  Weil,  29  Ct.  CI.  523. 

The  case  having  been  prepared  on  the  mer- 
ite,  the  court  of  claims  upon  final  hearing 
found  that  the  award  made  by  the  commis- 
sion on  the  claim  of  the  La  Abra  Company 
"was  obtained  as  to  the  whole  sum  included 
therein  by  fraud  effectuated  by  means  of  false 
swearing  and  other  false  and  fraudulent 
practices  on  the  part  of  said  company  and 
ite  agente;"  and  it  was  adjudged  that  all 
claims  in  law  and  equity  on  the  part  of  the 
company,  its  legal  representatives  *and  as- [447] 
signs,  be  forever  barred  and  foreclosed  in  re- 
spect of  the  money  received  from  the  Kepub- 
lie  of  Mexico  for  or  on  account  of  such  award. 
32  Ct.  CI.  462,  520,  621. 

An  elaborate  opinion  of  thecourtof  claims, 
delivered  by  Judge  Weldon,  states  fully  the 
grounds  on  which  the  decree  was  based. 
That  opinion  concludes:  "The  court,  upon 
an  examination  of  all  the  testimony,  exclud- 
ing such  portions  of  it  as  in  the  opinion  of 
the  court  are  not  competent,  determines  as 
a  conclusion  of  fact  that  the  La  Abra  Silver 
Mining  Company  did  not  abandon  ite  mines 
in  Mwico  because  of  the  interference  of  the 
people  of  Mexico  and  the  public  authorities 
of  the  Mexican  government,  or  either,  but  on 
the  contrary  that  it  abandoned  ite  mines  be- 
cause they  were  unproductive  and  for  the 
want  of  money  to  operate  and  work  the  same, 
and  that  the  award  made  by  the  United 
Stetes  and  the  Mexican  mix^  commission 
in  respect  to  the  claim  of  the  said  La  Abra 
Silver  Mining  Company  was  obteined  as  to 
the  whole  sum  included  therein  by  fraud  ef- 
fectuated by  means  of  false  swearing  and 
other  fraudulent  practices  upon  the  part  of 
said  company  and  ite  agents,  and  a  decree 
will  be  entered  barring  and  foreclosing  all 
claim  in  law  and  equity  on  the  part  of  said 
company,  or  ite  agente,  attorneys,  and  as- 
signs, to  the  money  received  from  the  Repub- 
lic of  Mexico  for  or  on  account  of  such  award. 
Having  decided  that  the  company  was  not 
compelled  to  abandon  ite  mines  because  of 
the  acte  of  the  people  of  Mexico,  unrestrained 
by  the  Mexican  government,  and  that  it  was 
not  compelled  to  abandon  the  mines  because 
of  the  unlawful  interference  of  the  Mexican 
autiiorities  with  the  property  and  business 
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of  the  company,  it  is  not  necessary  to  con- 
sider the  question  of  the  value  of  the  prop- 
erty of  the  company  at  the  time  of  the  aban- 
donment." 

Chief  Justice  Nott  dissented  in  part  from 
the  judgment.  He  was  of  opinion  that  the 
first  three  items  in  the  award  of  the  umpire, 
above  set  fortii,  should  stand,  but  that  the 
fourth  item  was  fraudulently  exaggerated 
and  should  be  reduced  to  $420.00,  uid  the 
fifth,  $100,000,  rejected  altc^tber  as  having 
been  utterly  overthrown  by  the  evidence.  32 
Ot  CI.  521.  533. 

[448]  'From  the  judgment  of  the  court  of  claims 
the  present  appeal  was  prosecuted. 

In  the  light  of  this  history  of  the  claim  of 

[461]the  La  Abra  'Company  we  proceed  to  the 
consideration  of  such  of  the  principal  ques- 
tions presented  in  argument  as  are  essential 
to  the  disposition  of  the  case. 

I.  If,  as  insisted  by  the  appellants,  the 
above  act  of  December  28,  1892,  was  not  so 
approved  by  the  President  as  to  become  un- 
der the  Constitution  a  law,  it  would  be  un- 
necessary to  consider  any  other  question 
raised  by  the  pleadings;  for  that  act  is  the 
only  basis  of  jurisdiction  in  the  court  of 
elaims  to  render  a  judgment  that  would  be 
conclusive  between  the  parties  and  which 
eould  be  reviewed  by  this  court.  We  must 
therefore  first  consider  whether  that  act  is 
liable  to  the  constitutional  objection  just 
•Uted. 

The  ground  of  this  contention  is  that  hav- 
ing met  in  r^ular  session  at  the  time  ap- 
pointed by  law,  the  first  Monday  of  Decem- 
ber, 1892,  and  having  on  the  22d  day  of  that 
month  (two  days  after  the  presentation  of 
the  bill  to  the  President)  by  the  joint  action 
of  the  two  Houses  taken  a  recess  to  a  named 
day,  January  4,  1893,  Congress  was  not 
actually  sitting  when  the  President,  on  the 
28th  day  of  December,  1892,  by  signing  it, 
formally  approved  the  act  in  question.  The 
proposition,  plainly  stated,  is  that  a  bill 
passed  by  Congress  and  duly  presented  to  the 
President  does  not  become  a  law  if  his  ap- 
proval be  given  on  a  day  when  Congress  is  in 
recess.  This  implies  that  the  constitutional 
power  of  the  President  to  approve  a  bill  so 
as  to  make  it  a  law  is  absolutely  suspended 
while  Congress  is  in  recess  for  a  fixed  time. 
U  would  follow  from  this  that  if  both  Houses 
of  Congress  by  their  joint  or  separate  action 
were  in  recess  from  some  Friday  until  the 
succeeding  Monday,  the  President  could  not 
exercise  that  power  on  the  intervening  Satur- 
day. Indeed,  according  to  the  argument  of 
counsel  the  President  could  not  effectively  ap- 
prove a  bill  on  any  day  when  one  of  the 
Houses,  by  its  own  separate  action,  was 
legally  in  recess  for  that  day  in  order  that 
necessary  repairs  be  made  in  the  room  in 
which  its  sessions  were  being  held.  Yet 
many  publio  acts  and  joint  resolutions  of 
great  importance,  together  with  many  pri- 
vate acts,  have  been  treated  as  valid  and  en- 
forceable, which  were  approved  by  the  Presi- 
dent during  the  recesses  of  Congress  cover- 

[lUSSJing  the  'Christmas  holidays.  In  the  margin 
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will  be  found  a  reference  to  some  of  the  mor* 
recent  of  those  statutes.f 

Do  the  words  of  the,Constitution,  reason- 
ably interpreted,  sustain  the  views  advanced 
for  appellant? 

That  instrument  provides : 

"The  Congress  shall  assemble  at  least  once 
in  every  year,  and  such  meeting  shall  be  on 
the  first  Monday  in  December,  unless  they 
shall  by  law  appoint  a  different  day."  Art. 
I.  8  4. 

"Neither  House,  during  the  session  of  Con- 
gress, shall,  without  the  consent  of  the  other,, 
adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two 
Houses  shall  be  sitting."    Art.  I.  S  5- 

"Every  bill  which  shall  have  passed  the 
House  of  Representatives  and  the  Senate 
shall,  before  it  becomes  a  law,  be  presented  to 
the  President  of  the  United  StB.tes;  if  he  ap- 
proves, he  shall  sign  it,  but  if  not,  he  shall 
return  it,  with  his  objections  to  that  House 
in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  the  journal, 
and  proceed  to  consider  it.  If  after  such  re- 
consideration two  thirds  of  that  'House[453] 
shall  agree  to  pass  the  bill,  it  shall  be  sent, 
together  with  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two  thirds  of 
that  House,  it  shall  become  a  law.  But  in 
all  such  cases  the  votes  of  both  Houses  shall 
be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  voting  for  and  against 
the  bill  shall  be  entered  on  the  journal  of. 
each  House  respectively.  If  any  bill  shall 
not  be  returned  by  the  President  within 'ten 


tl.  Public  Acrs :  1862,  12  Stat.  at.  L.  032, 
c.  4  :  Id.  c.  C  ;  Id.  c.  e ;  1860,  14  Stat,  at  L.  374, 
c.  S :  1868,  16  Stat,  at  L.  266,  c.  4  ;  1869,  16 
Stat,  at  li.  61,  c.  4 ;  Id.  c  S  ;  1872,  17  Stat,  at 
L.  400,  c.  12 ;  Id.  c  18  ;  Id.  c.  14  ;  Id.  c.  IS ;  Id. 
c  17;  1878,  18  Stat  at  L.  1,  c.  3;  1874,  18 
Stat  at  L.  298,  c.  7 ;  Id.  c  8 ;  Id.  c.  9 ;  Id.  c. 
10;  1876,  18  Stat  at  L.  294,  e.  12;  1870,  19 
Stat,  at  L.  1,  c  1;  1879,  21  Stat  at  L.  59,  c 
1;  Id.  c.  2;  1880,  21  SUt  at  L.  811.  c.  4;  Id.  c.  5; 
Id.  c  6;  Id.  e.7;Id.  c.8;Id.  e.9;Id.e.lO;18S4, 
28  SUt.  at  L.  280,  chap.  7;  1886,  24  Stat 
at  L.  SS8,  c  9;  1887,  24  Stat  at.  L.  354,  c. 
11;  Id.  c.  12;  Id.  e.  18;  Id.  e.  14;  Id.  c. 
15;  Id.  c  16;  1888.  25  Stat  at  L.  688,  c.  7; 
Id.  c  8 ;  1889,  26  Stat  at  L.  639,  c  18 ;  1892, 
27  SUt  at  li.  409,  c  14 ;  Id.  c.  16 ;  Id.  c.  16  ; 
1894,  28  SUt  at  L.  605,  c.  8 ;  Id.  c.  9 ;  Id.  c. 
10;  Id.  c.  11;  Id.  c.  12;  Id.  c.  14;  Id.  c.  16; 
1897,  SO  Stat  at  L.  226,  c.  3. 

II.  Joint  Rbsolutiohs  :  1869,  16  SUt  at 
L.  868,  No.  6 ;  Id.  No.  6 ;  1872,  17  Stat  at  L. 
637,  No.  1 ;  1878,  20  Stat,  at  L.  487,  No.  1 ;  Id. 
No.  2 ;  Id.  No.  8 ;  1888,  23  SUt  at  L.  265,  No. 
3 :  1886,  24  Stat  at  L.  839,  No.  2 ;  Id.  No.  3 ; 
1893,  28  But  at  L.  677,  No.  7 ;  1894,  28  Stat 
at  L.  967,  No.  2. 

III.  Pbivati  Acts:  1878,  18  Stat  at  L. 
629,  c.  2;  1874,  18  Stat  at  L.  629,  c.  4;  1879. 
21  Stat  at  L.  531,  c.  3;  1880,  21  Stat,  at  L. 
601,  c.  11 ;  Id.  e.  12 ;  Id.  e.  13 ;  Id.  e.  14 ;  1884, 
23  Stat  at  L.  615,  e.  6;  1885,  24  Stat,  at  L. 
653,  e.  1 ;  Id.  c.  2 ;  1886,  24  Stat  at  L.  881,  c 
10;  1887,  24  Stat  at  L.  882,  c.  17;  Id.  c.  18; 
Id.  c.  19;  Id.  c.  20;  1888,  26  SUt  at  L.  1261, 
c.  9 ;  Id.  e.  10 ;  Id.  c.  11 ;  Id.  c.  12  ;  Id.  c.  13  :  Id. 
c.  14;  Id.  c.  16;  Id.  c.  16;  Id.  c.  17;  1894,  28  SUt 
at  L.  1022,  C.18 ;  Id.  e.  16 ;  Id.  c.  17. 
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days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  hiiy,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  adjournment 

erevent  its  return,  in  which  case  it  shall  not 
i  a  law."  Art  I.  S  7. 
"Every  order,  resolution,  or  vote  to  which 
the  concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except on 
a  question  of  adjournment)  shall  be  pre- 
sented to  the  President  of  the  United  States ; 
and  before  the  same  shall  take  effect,  shall 
be  approved  by  him,  or  being  disapproved  by 
him,  shall  be  repassed  by  two  thirds  of  the 
Senate  and  House  of  Representatives,  accord- 
ing  to  the  rules  and  limitations  prescribed 
in  the  ease  of  a  bill."    Art.  I.  9  8. 

It  is  said  that  the  approval  by  the  Presi- 
dent of  a  bill  passed  by  Congress  is  not 
strictly  an  executive  function,  but  is  legisla- 
tive in  its  nature ;  nid  this  view,  it  is  argued, 
conclusively  shows  that  his  approval  can 
legally  eccur  only  on  a  day  when  both  Houses 
are  actually  sitting  in  the  performance  of 
legislative  functions.  Undoubtedly  the 
President  when  approving  bills  passed  by 
Congress  may  be  said  to  participate  in  the 
enactment  of  laws  which  the  Constitution 
requires  him  to  execute.  But  that  considera- 
tion does  not  determine  the  question  before 
us.  As  the  Constitution,  while  authorizing 
the  President  to  perform  certain  functions 
of  a  limited  number  that  are  legislative  in 
their  general  nature,  does  not  restrict  the  ex- 
ercise of  those  functions  to  the  particular 
days  on  which  the  two  Houses  of  Congress 
are  actually  sitting  in  the  transaction  of 
public  business,  the  court  cannot  impose 
such  a  restriction  upon  the  Executive.  It  is 
made  his  duty  by  the  Constitution  to  ex- 
amine and  act  upon  every  bill  passed  by 
Congress.  The  time  vrithin  which  hemustap- 
^4S4]prove  or  disapprove  *a  bill  is  prescribed.  If 
he  approve  a  bill,  it  is  made  his  duty  to  sign 
it.  The  Constitution  is  silent  as  to  the  time 
«f  his  signing,  except  that  his  approval  of  a 
bill  duly  presented  to  him — if  the  bill  is  to 
become  a  law  merely  by  virtue  of  such  ap- 
proval— must  be  manifested  by  his  signature 
within  ten  days,  Sundays  excepted,  after  the 
bill  has  been  presented  to  him.  It  neces- 
sarily results  that  a  bill  when  so  signed  be- 
comes from  that  moment  a  law.  But  in 
order  that  his  refusal  or  failure  to  act  may 
not  defeat  the  will  of  the  people,  as  expressed 
by  Congress,  if  a  bill  be  not  approved  and  be 
not  returned  to  the  House  in  which  it  origi- 
nated within  that  time,  it  becomes  a  law  in 
like  manner  as  if  it  had  been  signed  by  him. 
We  perceive  nothing  in  these  constitutional 
provisions  making  the  approval  of  a  bill  by 
the  President  a  nullity  if  such  approval  oc- 
curs while  the  two  Houses  of  Congress  are 
in  recess  for  a  named  time.  After  a  bill  has 
been  presented  to  the  President,  no  further 
action  is  required  by  Congress  in  respect  of 
that  bill,  unlefls  it  be  disapproved  by  him  and 
within  the  time  prescril)cd  by  the  Constitu- 
tion be  returned  for  reconsideration.  It  has 
properly  been  the  practice  of  the  President 
to  inform  Congress  by  message  of  his  ap- 
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proval  of  bills,  so  that  the  fact  may  be  re- 
oorded.  But  tibe  essential  thing  to  be  don« 
in  order  that  a  bill  may  become  a  law  by  the 
approval  of  the  President  i»  tiiat  it  be  signed 
within  the  prescribed  time  after  being  pre- 
sented to  him.  That  being  done,  and  aa 
soon  as  done,  whether  Congress  is  informed 
or  not  b]r  message  from  the  President  of  the 
fact  of  his  approval  of  it,  the  bill  becomes  a 
law,  and  is  delivered  to  the  Secretary  of 
State  as  required  by  law. 

Much  of  the  argument  of  counsel  seems  to 
rest  upon  the  provision  in  relation  to  the 
final  adjournment  of  Congress  for  the  session 
whereby  the  President  is  prcnrented  from  re- 
turning, within  the  period  prescribed  by  the 
Constitution,  a  bill  that  he  disapproves  and 
is  unwilling  to  sign.  But  the  Constitution 
places  the  approval  and  disapproval  of  bills, 
as  to  their  becoming  laws,  upon  a  different 
basis.  If  the  President  does  not  approve  a 
bill,  he  is  required  within  a  named  time  to 
send  it  back  for  consideration.  But  if  by  its 
action,  after  the  'presentation of  a  bill  to  thel^SS] 
President  during  the  time  given  him  by  the 
Constitution  for  an  examination  of  ite  pro- 
visions and  for  approving  it  by  his  signature, 
Congrress  puts  it  out  of  his  power  to  return 
it,  not  approved,  within  that  time  to  the 
House  in  which  it  originated,  then  the  bill 
falls,  and  does  not  become  a  law. 

Whether  the  President  can  sign  a  bill  aft- 
er the  final  adjournment  of  Congress  for  the 
session' is  a  question  not  arising  in  this  rase, 
and  has  not  been  considered  or  decided  by 
us.  We  adjudge— and  touching  this  brancli 
of  the  case  adjudge  nothing  more — that  the 
act  of  1892,  having  been  presented  to  the 
President  while  Congress  was  sitting,  and 
having  been  signed  by  liim  when  Congress 
was  in  recess  for  a  specified  time,  but  williin 
ten  day*,  Sundays  excepted,  after  it  w.i»  so 
presented  to  him,  was  effectively  approved, 
and  immediately  became  a  law,  unless  its 
provisions  are  repugnant  to  the  Constitu- 
tion. 

n.  It  ia  said  that  the  present  proceeding 
based  on  the  act  of  1892  is  not  a  "case"  with- 
in the  meaning  of  that  clause  of  the  Consti- 
tution declaring  that  the  judicial  power  of 
the  United  Stetes  shall  extend  to  all  cases 
in  law  and  equity  arising^  under  that  instru- 
ment, the  laws  of  the  United  States,  or  trea- 
ties made  or  which  shall  be  made  under  their 
authority.  Art.  III.  9  2.  This  article,  as  has 
been  adjudged,  does  not  extend  the  judicial 
power  to  every  violation  of  the  Constitution 
that  may  possibly  take  place,  but  only  "to 
'a  case  in  law  or  equity,'  in  which  a  right,  un- 
der such  law,  is  asserted  in  a  court  of  jiu- 
tJce.  If  the  question  cannot  be  brought  into 
a  court,  then  there  is  no  case  in  law  or 
equity,  and  no  jurisdiction  ia  given  by  the 
words  of  the  article.  But  if,  in  any  oontro- 
veray  depending  in  a  court,  the  cause  should 
depend  on  the  validity  of  such  a  law ,  that 
would  be  a  case  arising  under  the  Constitu- 
tion, to  which  the  judicial  power  of  the 
United  States  would  extend."  Cohen  v.  Vir- 
ginia, 6  Wheat.  204,  405,  5  L.  ed.  257,  291. 
In  the  same  case.  Chief  Justice  Marshall  de- 
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elared  a  suit  to  be  the  prosecution  by  a  party 
of  Mine  claim,  demand,  or  request  in  a  court 
of  justice  for  the  purpose  of  being  put  in  pos- 
session of  *  right  claimed  by  mm  ana  of 
which  he  waa  deprived. 
(486]  'Referring  to  theprovisiondefiningtite  ju- 
dicial power  of  the  United  States,  the  court 
in  a  Bubaequent  case  said:  "This  clause  en- 
ablee  the  judicial  department  to  receive  ju- 
risdiction to  the  full  extent  of  the  Constitu- 
tion, laws,  and  treaties  ot  the  United  States, 
when  any  question  respecting  them  shall  as- 
sume such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  .s  ca- 
pable of  acting  only  when  the  subject  is  sub- 
mitted to  it  by  a  party  who  asserts  his  righto 
in  the  form  prescribed  by  law.  It  then  be- 
comes a  case,  and  the  Constitution  declares 
that  the  judicial  power  shall  extend  to  nil 
cases  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States."  Oibom 
▼.  Bank  of  United  Statet,  9  Wheat.  738,  81A, 
6  L.  ed.  204,  223.  In  Den  ex  dem.  Murray  v. 
Uoboken  Land  d  Improv.  Co.  18  How.  272, 
284,  16  L.  ed.  372,  377,  this  court  said  that 
Congress  can  neither  "withdraw  from  judi- 
cial cognizance  any  matter  which,  from  its 
nature,  is  the  subject  of  a  suit  at  the  com- 
mon law  or  in  equity  or  admiralty;  nor,  on 
the  other  hand,  can  it  bring  under  the  judi- 
cial power  a  matter  which,  from  its  nature, 
is  not  a  subject  for  judicial  determination." 
But  in  the  same  case  it  was  observed  uy  Mr. 
Justice  Curtis,  spealcing  for  tho  court,  that 
"there  are  matters  involving  public  rights 
which  may  be  presented  in  <iaoh  form  that 
the  judicial  power  is  capabie  of  acting  on 
them,  and  which  are  susceptible  of  judicial 
determination,  but  which  Congress  may  or 
may  not  bring  within  the  coguis:vn>M  of  the 
eiMirts  of  the  United  States,  as  it  may  deem 

£  roper."  Of  like  import  was  the  judgment 
I  Bmith  V.  Adam$,  180  U.  S.  167,  173,  32  L. 
«d.  895,  897,  9  Sup.  Ct.  Rep.  666,  in  which 
the  court  said  that  the  terms  "cases"  and 
"controversies"  in  the  Constitution  emr 
braced  "the  claims  or  contentions  of  litigants 
brought  before  the  courts  for  adjudication 
by  regular  proceedings  established  for  the 
protection  or  enforcement  of  rights,  or  the 
prevention,  redress,  or  punishment  of 
wrongs." 

The  principles  announced  in  the  above 
eases  are  illustrated  by  the  opinion  pre- 
pared by  Chief  Justice  Taney  for  the  case  of 
Gordon  v.  United  States,  2  Wall.  501,  17  L. 
ed.  921,  and  printed  in  117  U.  S.  697,  appx. 
That  case  was  brought  to  this  court  from 
the  court  of  claims,  and  related  to  a-  de- 
mand asserted  against  the  United  States. 
The  principal  question  was  whether  this 
court  had  jurisdiction  to  review  the  final  or- 
[457]  der  made  in  the  court  'below.  The  chief  jus- 
tice died  before  the  case  was  decided,  and  the 
opinion  prepared  by  him  in  recess  was  not 
formally  accepted.  But  if  the  court  ap- 
proved his  views,  as  it  undoubtedly  did,  the 
appeal  was  dismissed  upon  the  ground  that 
Congress  could  not  authorize  or  require  this 
eourt  to  express  an  opinion  on  a  case  in 
which  its  judicial  power  could  not  be  exer- 
died,  and  when  its  judgment  would  not  be 
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final  and  conclusive  upon  the  rights  of  tho 
parties.  "The  award  of  execution,"  Chief 
Justice  Taney  said,  "is  a  part,  and  an  essen- 
tial  part,  of  everv  judgment  passed  by  * 
court  exercising  judicial  power.  It  is  no 
judgmen^  in  the  legal  sense  of  the  term, 
without  it  Without  such  an  award  the 
judgment  would  be  inoperative  and  nuga- 
tory, leaving  the  aggrieved  party  without  a 
remedy.  It  would  be  merely  an  opinion 
which  would  remain  a  dead  leUer,  and  with- 
out any  operation  upon  the  rights  of  the  par- 
ties, unless  Congress  should  at  some  future 
time  sanction  it  and  pass  a  law  authorizing 
the  court  to  carry  its  opinion  into  effect. 
Such  is  not  the  judicial  power  confided  to 
this  court  in  the  exercise  of  its  appellate  ju- 
risdiction ;  yet  it  is  the  whole  power  that  the 
court  is  allowed  to  exercise  under  this  act 
of  Congress."  In  a  more  recent  case  this 
court  dismissed  an  appeal  from  a  final  order 
made  in  the  court  of  claims  in  virtus  of  a 
particular  statute,  observing:  "Such  a  find- 
ing is  not  made  obligatory  on  the  deparU 
ment  to  which  it  is  reported — certainly  not 
so  in  terms,  and  not  so,  as  we  think,  by  any 
necessary  implication.  We  regard  the  funo- 
tion  of  the  court  of  claims,  in  such  a  case,  as 
ancillary  and  advisory  only.  The  finding  or 
conclusion  reached  by  that  court  is  not  en- 
forceable by  any  process  of  execution  issuing 
from  the  court,  nor  is  it  made  by  the  statute 
the  final  and  indisputable  basis  of  action, 
either  by  the  department  or  by  Congress." 
He  Sanborn,  148  U.  S.  222,  226,  37  L.  ed. 
429,  431,  13  Sup.  Ct.  Rep.  677;  Interstate 
Commerce  Commission  v.  Brimson,  164  U.  S. 
447,  483.  38  L.  ed.  1047,  1059,  4  Inters.  Com. 
Rep.  645,  14  Sup.  Ct.  Rep.  1125. 

Under  the  principles  established  in  the 
cases  above  cited,  the  objections  urged 
against  the  jurisdiction  of  the  court  of 
claims  and  of  this  court  cannot  be  main- 
tained, if  the  present  proceeding  involves  a 
right  which  in  its  nature  is  susceptible  of  ju- 
dicial determination,  and  if  the  determina- 
tion of  it  by  *the  court  of  claims  and  by  thia[458] 
court  is  not  simply  ancillary  or  advisory  but 
is  the  final  and  indisputable  basis  of  action 
by  the  parties. 

The  money  in  the  hands  of  the  Secretary 
of  State  was  paid  to  the  United  States  by 
Mexico  pursuant  to  the  award  of  the  com- 
mission. That  tribunal  dealt  only  with  the 
two  governments,  had  no  relaUons  with 
claimants,  and  could  take  cognizance  only  of 
claims  presented  by  or  through  the  respect- 
ive governments.  No  claimant,  individual 
or  corporate,  was  entitled  to  present  any  de- 
mand or  proofs  directly  to  the  commission. 
Xo  evidence  could  be  considered  except  such 
as  was  furnished  by  or  on  behalf  of  the  re- 
spective governments.  While  the  claims  of 
individual  citizens  presented  by  their  re- 
spective governments  were  to  be  considered 
by  the  coimiiission  in  determining  amounts, 
"the  whole  purpose  of  the  convention  was  to 
ascertain  how  much  was  due  from  one  gov- 
ernment to  the  other  on  account  of  the  de- 
mands of  their  respective  citizens."  And 
"each  government,  when  it  entered  into  tho 
compact  under  which  the  awards  were  made, 
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relied  on  t*>e  honor  and  good  fajtb  of  the 
other  for  protection  as  far  as  poaeible 
against  frauds  and  impocutions  by  the  indi- 
vidual claimants."  Frelmghuyten  t.  Key, 
above  cited.  As  between  the  United  States 
and  Mexico,  indeed  as  between  the  United 
States  and  American  claimants,  the  money 
received  from  Mexico  under  the  award  of  the 
commission  was  in  strict  law  tne  property 
of  the  United  States,  and  no  claimant  could 
assert  or  enforce  any  interest  in  it  so  long 
as  the  government  legally  withheld  it  from 
distribution. 

When  the  I*.  Abra  Company  asked  the  in- 
tervention of  the  United  States  it  did  so  on 
the  condition  imposed  by  the  principles  of 
comity  recognized  by  all  civilized  nations, 
that  it  would  act  in  entire  good  faith,  and 
not  put  the  government  whose  aid  it  sought 
in  the  attitude  of  asserting  against  the  Mexi- 
can Republic  a  fraudulent  or  fictitious  claim; 
consequently  the  United  States,  under  ita 
duty  to  that  Republic,  was  required  to  with- 
hold any  sum  awarded  and  paid  on  account 
of  the  company's  claim,  if  it  appeared  that 
such  claim  was  of  that  character.  As  be- 
[450]twcen  the  United  States  and  the  'company, 
the  honesty  or  genuineness  of  the  latter's 
claim  was  open  to  inquiry  in  some  appropri- 
ate mode  for  the  purpose  of  fair  dealing  with 
the  government  against  which  such  claim 
was  made  through  the  United  States.  We 
BO  adjudged  in  the  Key  Case.  The  United 
States  assumed  the  responsibility  of  present- 
izg  the  La  Abra  claim  and  made  it  its  own  in 
seeking  redress  from  the  Mexican  Republic. 
But  from  such  action  on  its  part  no  oontt«ct 
obligations  arose  with  the  La  Abra  Company 
"to  assume  their  frauds  and  to  collect  on 
their  account  all  that,  by  their  imposition 
of  false  testimony,  might  be  given  in  the 
awards  of  the  commission."  United  States 
ex  rel.  Buynton  v.  Blaine,  above  cited. 

These  considerations  make  it  clear  that  the 
ari  of  1892  is  not  liable  to  the  objection  that 
it  subjected  to  judicial  determination  a  mat- 
ter committed  by  the  Constitutiim  to  the  ex- 
clusive control  of  the  President.  The  sub- 
ject was  one  in  which  Congress  bad  an  inter- 
est, and  in  respect  to  which  it  could  give  di- 
rections by  means  of  a  l^slative  enactment. 
Tlie  question  for  the  determination  of  which 
the  present  suit  was  directed  to  be  instituted 
was  whether  the  award  made  by  the  com- 
mission in  respect  to  the  claim  of  the  La 
Abra  Company  was  obtained  as  to  the  whole 
sum  included  therein  or  as  to  any  part  there- 
of, by  fraud  effectuated  by  means  of  false 
swearing  or  other  false  and  fraudulent  prac- 
tices on  the  part  of  the  company,  or  its 
af;;ent8,  attorneys,  or  assigns.  It  cannot,  we 
think,  be  seriously  disputed  that  the  ques- 
tion whether  fraud  has  or  has  not  been  com- 
mitted in  presenting  or  prosecuting  a  de- 
mand or  claim  before  a  tribunal  having  au- 
thority to  allow  or  disallow  it  is  peculiarly 
judicial  in  its  nature,  and  that  in  ascertain- 
ing the  facts  material  in  such  an  inquiry  no 
means  are  so  effectual  as  those  employed  by 
or  in  a  court  of  justice.  The  executive 
branch  of  the  government  recognized  the  in- 
adequacy for  such  an  investigation  of  any 
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means  it  possessed,  and  dedared  that  Con- 
gress by  its  "plenary  authority"  on^t  not 
only  to  decide  whether  such  an  inveatigatioa 
should  be  made,  but  provide  an  adequate  pro- 
cedure for  its  conduct,  and  prescribe  the  oora- 
sequences  to  follow  tiierefrom.  The  sngges- 
tion  that  the  question  of  fraud  be  committed 
to  the  determination  of  a  judicial  *tribanaJl4S9J 
first  came  from  the  executive  branch  of  the 
government.  Undoubtedly  Congress,  having 
in  view  the  honor  of  the  government  and  the 
relations  of  this  country  with  Mexico,  eoold 
have  determined  the  whole  question  of  frand 
for  itself,  and  by  a  statute  approved  by  the 
President, or  which  being  disaf^roved  by  him 
was  passed  by  the  requisite  oonstitntional 
vote,  have  directed  the  return  to  Mexico,  the 
other  party  to  the  award,  of  such  moneys  as 
had  been  paid  into  the  hands  of  the  Secretary 
of  State.  It  is  also  clear  that  in  the  ab- 
sence of  any  stetute  suspending  the  distribu- 
tion of  such  moneys,  the  President  could 
have  ignored  the  charges  of  fraud  and  or- 
dered the  distribution  to  proceed  according 
to  the  terms  of  the  treaty  and  the  award. 
But  it  does  not  follow  that  Congress  was 
without  power,  no  distribution  having  been 
made,  to  control  the  whole  matter  by  plenary 
legislation. 

It  has  been  adjudged  that  Congress  by 
legislation,  and  so  far  as  the  people  and  au- 
thorities of  the  United  Stetes  are  concerned, 
could  abrogate  a  treaty  made  between  this 
country  and  another  country  which  had  bee* 
negotiated  by  the  President  and  approved  by 
the  Senate.  Bead  Money  Cases,  112  U.  & 
580,  599,  sub  nom.  Edye  v.  Robertson,  28  L. 
cd.  798,  804,  5  Sup.  Ct.  Rep.  247 ;  Whitney 
V.  Robertson,  124  U.  S.  190,  194,  31  L.  ed. 
386,  388,  8  Sup.  Ct.  Rep.  456;  Chinese  Ex- 
clusion Case,  130  U.  S.  581,  600,  *u6  nom. 
Chx  Chan  Ping  v.  United  States,  32  L.  ed. 
1068,  1073,  9  Sup.  Ct  Rep.  623;  Pong  Tu» 
Ting  v.  United  States,  149  U.  S.  608.  721,  37 
L.  ed.  905,  015,  13  Sup.  OL  Rep.  1016.  It 
is  therefore  difficult  to  perceive  any  ground 
upon  which  to  question  its  power  to  make 
the  distribution  of  moneys  in  the  hands 
of  the  Secretary  of  Stete — representing  in 
that  matter  the  United  Stetes  and  not 
simply  the  President — depend  upon  the  re- 
sult of  a  suit  by  which  the  United  SUtes 
would  be  bound  and  in  which  the  claimants 
to  the  fund  in  question  could  be  heard  a* 
parties,  and  which  was  to  be  brought  in  a 
c«urt  of  the  United  Stetes  by  ite  authority, 
for  the  purpose  of  determining  whether  the 
La  Abra  Company,  ite  agente  or  assigns,  had 
been  guilty  of  fraud  in  the  matter  of  the 
claim  that  it  procured  to  be  presented  to  the 
commission.  The  act  of  1892  is  to  be  teken 
as  a  recognition,  so  far  as  the  United  Stetes 
is  concerned,  of  the  legal  right  of  the  com- 
pany to  receive  the  moneys  in  question  un- 
less it  appeared  upon  judicial  investigation 
that  the 'United  Stetes  was  entitled,  by  rea-[Ml] 
son  of  fraud  practised  in  the  interest  of  that 
corporation,  to  withhold  such  moneys  from 
it.  Here,  then,  is  a  matter  subjected  to 
judicial  investigation  in  respect  of  which  the 
parties  assert  rights — the  United  Stetes  in- 
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•isting  upon  its  right  under  the  principles  of 
international  comity  to  witlihold  moneys  re- 
ceived by  it  under  a  treaty  on  account  of  a 
certain  claim  presented  through  it  before  the 
commission  organized  under  that  treaty  in 
the  belief,  superinduced  by  the  claimant,  that 
it  was  an  honest  demand;  the  claimant  in- 
•isting  upon  its  absolute  legal  right  under 
the  treaty  and  the  award  of  the  commission, 
independently  of  any  question  of  fraud,  to 
receive  the  money,  and  disputing  the  right 
of  the  United  States  upon  any  gpround  to 
withhold  the  sum  awarded.  We  entertain 
no  doubt  these  rights  are  susceptible  of 
judicial  determination  within  the  meaning 
of  the  adjudged  cases  relating  to  the  judicial 
power  of  the  courts  of  the  United  States  as 
distinguished  from  the  powers  committed  to 
the  executive  branch  of  the  government. 

It  remains,  in  our  consideration  of  the 
question  of  jurisdiction,  to  inquire  whether 
the  judgment  authorized  by  the  act  of  1892 
to  be  rendered  would  be  a  final,  conclusive 
determination,  as  between  the  United  States 
and  the  defendants,  of  the  rights  claimed  by 
them  respectively,  or  only  ancillary  or  ad- 
visory. In  our  opinion  the  act  of  Congress 
authorized  a  final  judgment  of  the  former 
character,  and  therefore  the  judgment  of  the 
court  of  claims  is  reviewable  by  this  court  in 
the  exercise  of  its  appellate  judicial  power. 
If  our  judgment  should  be  one  of  affirmance 
then  the  Iol  Abra  Company,  its  legal  repre- 
sentatives or  assigns,  are  barred  of  all  claim, 
legal  or  equitable,  to  the  money  received  by 
the  United  States  from  the  Republic  of  Mexi- 
co on  account  of  the  award  of  the  commission. 
Such  a  determination  would  rest  upon  the 
broad  ground  that  the  United  States  in  its 
efforts  to  protect  the  alleged  rights  of  an 
American  corporation  had  been  the  victim 
of  fraud  upon  the  part  of  that  corporation, 
its  agents  or  assigns,  and  was  in  law  re- 
lieved from  any  responsibility  to  that  cor- 
[46S]poration  touching  the  claim  in  question  *or 
the  moneys  received  on  account  of  it.  If, 
on  the  other  hand,  this  court  should  find 
that  the  charges  of  fraud  were  not  sustained 
or  were  disproved,  and  reverse  the  decree  of 
the  court  of  claims,  then  it  would  become  the 
absolute  legal  duty  of  the  Secretary  of  State 
to  proceed  in  the  distribution  of  the  moneys 
in  his  hands  according  to  the  terms  of  the 
award.  It  was  competent  for  Congress  by 
statute  to  impose  that  duty  upon  him,  and 
he  could  not  refuse  to  obey  the  mandate  of 
the  law. 

Mu«h  was  said  in  argument  about  the  in- 
terference by  the  act  of  1892  with  the  dis- 
charge by  tne  President  of  his  constitutional 
functions  in  connection  with  matters  involved 
in  the  relations  between  this  country  and  the 
Bepublie  of  Mexico.      For  reasons  already 

5;iven  this  contention  cannot  be  sustained, 
t  is  without  support  in  anything  done  or 
said  by  the  eminent  jurists  who  have  pre- 
sided over  the  Department  of  State  since 
the  controversy  arose  as  to  the  integrity  of 
claim  made  by  the  La  Abra  Company.  On 
the  contrary,  those  officers  have  uniformly 
insisted  that  the  authority  of  Congress  was 
plenary  to  determine  whether  the  award  in 
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respect  of  those  claims  was  procured  by 
fraud  practised  on  the  part  of  that  company, 
and  whether  in  that  event  the  company 
should  be  barred  of  any  claim  to  the  moneys 
received  from  the  Republic  of  Mexico.  Up- 
on this  question  the  legislative  and  executive 
branches  of  the  government  have  acted  in 
perfect  harmony.  The  question  arises  under 
the  Constitution  of  the  United  States,  and  a 
treaty  made  by  the  United  States  with  a  for- 
eign country  is  judicial  in  its  nature,  and 
one  to  which  the  judicial  power  of  the  Unit- 
ed States  is  expressly  extended.  Both 
branches  of  the  government  were  concerned 
in  the  enactment  subjecting  that  question  to 
judicial  determination,  and  it  cannot  prop- 
erly be  said  that  the  President,  by  approving 
the  act  of  1892  or  by  recognizing  its  binding 
force,  surrendered  any  function  belonging  to 
him  under  the  supreme  law  of  the  land. 

It  was  also  said  in  argument  that  the  act 
of  Congress  in  some  way — not  clearly  de- 
fined by  counsel — was  inconsistent  with  the 
principles  underlying  international  arbitra- 
tion, a  *mode  for  the  settlement  of  dispute&rMS] 
between  sovereign  states  that  is  now  more 
than  ever  before  approved  by  civilized  na- 
tions. We  might  well  doubt  the  soundness 
of  any  conclusion  that  could  be  regarded  as 
weakening  or  tending  to  weaken  the  force 
that  should  be  attached  to  the  finality  of  an 
award  made  by  an  international  tribunal  of 
arbitration.  So  far  from  the  act  of  Con- 
gress having  any  result  of  that  character, 
the  effect  of  such  legislation  is  to  strengthen 
the  principle  that  an  award  by  a  tribunal 
acting  under  the  joint  authority  of  two 
countries  is  conclusive  between  the  govern- 
ments concerned,  and  must  be  executed  in 
good  faith  unless  there  be  ground  to  impeach 
the  inte^ty  of  the  tribunal  itself.  The  act 
of  1892  IS  a  recognition  of  the  principle  that 
"international  arbitration  must  always  pro- 
ceed on  the  highest  principles  of  national 
honor  and  integrity."  Prelinghuysen  v.  Key, 
above  cited.  By  that  act  the  United  States 
declares  that  ite  citizens  shall  not  through 
its  agency  reap  the  fruits  of  a  fraudulent  de- 
mand which  they  have  induced  it  to  assert 
against  another  country.  Such  legislation 
is  an  dasuranoe  in  the  most  solemn  and  bind- 
ing form  that  the  government  of  this  coun- 
try will  exert  all  the  power  it  possesses  to 
enforce  good  faith  upon  the  part  of  citizens 
who,  alleging  that  they  have  been  wronged 
by  the  authorities  of  another  country,  seek 
the  intervention  of  their  government  to  ob- 
tain redress. 

We  hold  that  the  act  of  1892  is  not  uncon- 
stitutional upon  any  of  the  grounds  adverted 
to;  that  the  court  of  claims  had  jurisdiction 
to  render  the  decree  in  question;  that  such 
decree,  unless  reversed,  is  binding  upon  the 
parties  to  this  cause ;  and  that  this  court,  in 
the  exercise  of  its  appellate  power,  has  au- 
thority to  re-examine  that  decree  and  make 
such  order  or  give  such  direction  as  may  be 
consistent  with  law. 

III.  The  court  of  claims  did  not  make  a 
finding  of  facts.  It  is  therefore  contende4 
on  behalf  of  the  United  States  that  the  ap 
peal  provided  for  by  the  act  of  1892  does  not 
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•DthoriM  A  re-examination  of  the  evidence^ 
as  in  equity  cases  generally;  and  tliat  the 
present  case  comes  within  the  rule  pre- 
scrihed  by  this  court  under  the  authority  of 
the  act  of  March  3,  1863  ( 12  SUt.  at  L.  766, 
chap.  92;  Kev.  Stat.  S  708),  providing  that 

[404];n  connection  'with  any  flnal  judgment  ren- 
dered in  the  court  of  claims  there  shall  be  a 
finding  of  facts. 

In  its  opinion  on  the  demurrer  to  the  bill 
the  court  of  claims  said:  "The  directions  of 
the  statute  [tlie  act  of  1892]  as  to  the  char- 
acter of  the  decree  seem  to  be  without  doubt, 
and  as  the  court  in  the  trial  of  the  cause  is 
in  the  exercise  of  equity  powers,  it  would 
find  no  difficulty  in  entering  such  a  decree  as 
will  carry  out  the  purpose  of  the  statute." 
29  Ct.  CI.  432,  452.  In  its  opinion  on  the 
final  hearing  of  the  case  the  court  below 
said:  "This  being  a  proceeding  in  equity, 
this  court  is  not  called  upon  to  settle  the 
facts  by  the  finding  of  ultimate  facts  for  the 
consideration  of  the  Supreme  Court,  but  the 
whole  record  is  transmitted  to  that  court, 
and  the  case  is  to  be  determined  in  the  Su- 
preme Court  upon  the  law  as  it  shall  be  ad- 
judged and  upon  the  facts  as  they  shall  be 
found  by  the  decision  of  the  Supreme  Court. 
That  would  be  so  in  a  case  of  this  kind  aris- 
ing under  the  ordinary  jurisdiction  of  the 
court  of  claims,  but  it  is  especially  true 
from  the  provisions  of  the  statute  giving  us 
the  special  jurisdiction  to  determine  the  is- 
sues of  this  proceeding.  The  statute  pro- 
vides for  a  decree,  and  not  for  a  money  judg- 
ment." After  citing  Harvey  v.  United 
States,  105  U.  S.  671,  26  L.  ed.  1206,  the 
court  continued:  "All  the  testimony  being 
before  the  Supreme  Court  for  the  purpose  of 
settling  ultimate  facts  from  such  testimony, 
we  have  confined  the  limits  of  this  opinion 
to  questions  of  law  and  the  determination  of 
the  ultimate  fact,  which  is  whether  the  com- 
pany was  compelled  to  abandon  its  mines  be- 
cause of  the  acts  of  the  people  of  Mexico  and 
the  Mexican  authorities."  32  Ct.  a.  462, 
515,  516. 

In  our  judgment  the  court  of  daims  prop- 
erly interpreted  the  act  of  1892.  While 
that  act  does  not,  in  express  words,  direct 
the  Attorney  General  to  institute  a  suit  "in 
equity"  or  declare  t^at  this  court  on  appeal 
should  re-examine  the  entire  case  on  both 
law  and  facts,  a  suit  of  that  character  was 
contemplated  when  Congress  invested  the 
court  of  claims  with  full  jurisdiction  to 
make  "all  interlocutory  and  final  decrees 
therein  as  the  evidence  may  warrant,  accord- 
ing to  the  principles  of  equity  and  justice, 

[46BJand  to  enforce  the  same  by  injunction  *or  any 
proper  final  process,"  and  gave  either  party 
the  right  to  appeal  to  this  court  from  the 
final  decision  within  ninety  days  "from  th« 
rendition  of  such  final  decree."  This  con- 
struction is  not  inconsistent  with  the  direc- 
tion that  the  court  of  claims  should  in  all 
respects  proceed  in  the  suit  brought  by  the 
Attorney  General  "according  to  law  and  the 
rules  of  said  court,  so  far  a^  the  same  are 
applicable,"  and  that  the  appeal  from  its 
final  decree  should  be  taken  "under  the  rules 
of  practice  which  govern  appeals  from  said 
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court."  I/x^ng  at  the  ■wvria  ot  the  act  of 
1892  and  the  peculifu"  nature  ot  the  import- 
ant questions  involved  in  any  suit  bronight 
under  it,  we  cannot  suppose  that  Coi^reas 
intended  to  relieve  this  ooort  from  the  re- 
sponsibility of  determining  for  itsdf  and  up- 
on its  own  view  of  all  the  evidence  what  were 
the  ultimate  facts  bearing  upon  the  inqoiry 
as  to  the  allied  fraud  in  bringing  about  the 
award  in  queetioik  The  present  prqpeeding, 
we  think,  comes  witliin  the  principle  an- 
nounced in  Harvey  v.  United  States,  105  U. 
S.  671.  691,  26  Lu  ed.  1206,  1213,  where  it 
was  said  that  the  rule  in  regard  to  findings 
of  fact  in  the  court  of  claims  had  no  refer- 
ence to  a  case  "of  equity  jurisdiction  con- 
ferred in  a  special  case  by  a  special  act"  in 
which  "this  court  must  review  the  facts  and 
the  law  as  in  other  ca^es  in  equity,  appealed 
from  other  courts."  This  prinqiple  was  ap- 
proved and  applied  in  United  States  v.  Old 
Settlers,  148  U.  S.  427,  428.  465,  37  L.  ed. 
609,  523,  13  Sup.  Ot  Rep.  650. 

We  are  of  opinion  that  the  appeal  provid- 
ed for  in  the  act  of  1892  was  one  under 
which  it  is  our  duty  to  determine  the  rights 
of  the  parties  as  in  a  case  in  equity,  lie 
provision  in  the  act  expressly  empowering 
the  court  below  in  the  event  it  was  found 
that  the  award  in  question  was  fraudulently 
obtained  as  to  the  whole  or  any  part  of  the 
sum  included  therein  by  the  La  Abra  Com- 
pany, to  bar  and  foreclose  all  claims  in  law 
or  equity  on  its  part,  t(^ther  with  the  pro- 
vision authorizing  the  court  to  render  saA 
interlocutory  and  final  decrees  as  the  evi- 
dence may  warrant,  according  to  the  princi- 
ples of  equity  and  justice,  and  to  ei^orce  the 
same  by  injunction,  imports  audi  jurisdic- 
tion in  the  court  of  claims  as  may  be  ordi- 
narily exercised  by  courts  of  equity  as  die- 
tinguished  from  courts  of  law,  'and  ••  eBti^46C] 
tied  that  court  to  send  up  the  entire  evidenoe 
for  examination  here. 

IV.  We  come  now  to  consider  in  the  light 
of  all  the  evidence  whether  the  award  ia 
question  was  obtained  by  fraud  effeetoatad 
by  means  of  false  swearing  or  other  false  and 
fraudulent  practices  on  tiie  part  of  the  La 
Abra  Company,  its  agents,  attorneys,  or  ••• 
signs. 

In  view  of  the  exceptional  eharaetar  of  the 
case,  and  that  there  may  be  no  nonnd  to 
misapprehend  the  basis  upon  whiui  our  de- 
cree will  rest,  we  deem  it  appropriate  to  eat 
forth  in  this  opinion  the  principal  faets  bear- 
ing on  the  issue  of  fraud. 

In  its  memorial  presented  to  the  commiv 
sion  through  the  United  States,  the  La  Abia 
Company  referred  to  the  mines  in  Mexico  of 
which  it  asserted  ownership  as  being  of  ex- 
traordinary richness  and  historical  interest. 

It  was  stated  in  the  memorial  that  after 
becoming  the  proprietor  of  those  mines  the 
company  with  all  possible  despatch  proceeded 
to  the  working  of  them,  and  to  that  aid  sent 
intelligent  agents  to  Mexico,  employed 
miners,  machinists,  and  laborers,  purchased 
mules,  equipments,  provisions,  the  best  and 
most  improved  machinery,  which  were  trans- 
ported on  the  backs  of  mules  to  the  mines  at 
heavy    cost,  and    incurred    other    expenses 
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necessary  to  the  most  extensive  and  success- 
ful working  of  the  property;  that  they  ex- 
pended in  the  purchase  of  the  mines  and  in 
their  working  the  sum  of  $303,000,  and  as  the 
result  of  this  large  expenditure  were  getting 
out  a  large  amount  of  the  richest  ore  and 
were  in  the  act  of  realizing  the  extraordinary 
profit  of  $1,000,000  per  annum  when,  by  rea- 
•on  of  unfriendly  and  illegal  acta  of  the  Mexi- 
can ufticial.s,  they  were  compelled  to  abandon 
their  mines,  all  their  machinery  and  other 
property,  and  over  a  thousand  tons  of  ore 
obtained  by  the  company  from  the  mines; 
that  intense  prejudice  was  constantly  mani- 
fested by  the  civil  and  military  authorities 
and  by  the  Mexican  populace  against  all 
Americans,  and  especially  against  those  en- 
gaged in  mining,  this  prejudice  being  in- 
tensified by  the  ^lief  that  the  United  States 
intended  to  annex  Durango,  Sinaloa,  and 
other  states  to  its  territory,  and  that  the  La 
i4ST]*Abra  Company  was  assisting  in  that  pur- 
pose ;  that  the  property  of  the  company  and 
the  persons  and  the  lives  of  employees  were 
threatened  by  the  authorities  and  tlie  peo- 
ple, and  its  superintendent  was  arrested 
witiiout  having  given  cause  for  ofiTense,  and 
fined  and  imprisoned  without  trial  and  with- 
out being  informed  of  any  offense ;  that  when 
he  applied  to  the  authorities,  civil  and  mili- 
tary, in  Durango  and  Sinaloa  for  protection, 
his  request  was  harshly  refused,  and  acts 
of  violence,  encouraged  by  the  authorities, 
were  committed  against  the  property  and 
employees  of  the  company,  which  so  alarmed 
the  employees  that  it  was  impossible  to  keep 
them  at  work ;  that  the  authorities  repeated- 
ly seized  its  mule  trains  loaded  with  pro- 
visions and  appropriated  the  same  to  tlieir 
use,  and  large  quantities  of  ore  from  the 
mines  were  taken  from  the  company,  its  em- 
ployees being  deterred  by  threats  from  re- 
sisting such  spoliation;  that  things  finally 
got  to  such  a  pass  that  an  employee  of  the 
eompany  in  charge  of  one  of  its  trains  was 
killed  by  the  Liberal  forces  and  the  train 
seized,  and  that  was  made  matter  of  boast 
oy  the  Mexican  officials,  and  the  authorities 
at  San  Dimas  openly  avowed  their  purpose 
to  drive  out  all  American  mining  companies 
and  get  their  property;  that  the  one  motive 
of  this  persecution  was  to  compel  the  com- 
pany to  leave,  and  thus  permit  the  Mexicans 
to  obtain  possession  of  their  valuable  prop- 
erty, and  that  from  such  persecution,  out- 
rages, and  insecurity  it  became  impossible 
tv  the  company  to  work  the  mines  and  they 
irfiTe  abandoned  as  stated,  such  enforced 
c^'oandonment  utterly  ruining  the  company. 
The  memorial  concluded  by  alleging  that 
when  the  company  acquired  the  La  Abra 
mines,  though  they  were  of  immense  rich- 
ness, it  was  impossible  from  their  neglected 
state  to  extract  ores  except  by  heavy  expend- 
itures; that  in  connection  with  the  princi- 
pal mines  were  buildings  of  great  cost  and 
other  permanent  structures,  but  owing  to  the 
abandoned  condition  of  the  mines  they  were 
of  no  present  value;  that  the  large  expend- 
itures made  by  the  company  at  the  mines 
lave  a  very  great  value  to  them  and  to  the 
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buildings  and  other  permanent  structures, 
and  they  became  and  were  of  the  value  of 
$1,000,000;  *that  the  company  was  obliged[468) 
to  abandon  l,000tonsofsilver  ore  already  ex- 
tracted, worth  $500,000,  which  it  was  impos- 
sible for  them  to  bring  away,  and  which,  upon 
the  abcindonment  of  the  mines,  were  carried 
off  by  the  Mexicans  and  lost  to  the  company ; 
that  when  such  abandonment  occurred  the 
company  was  extracting  large  quantities  of 
ore,  and  the  profits  would  have  been  great 
if  it  had  been  permitted  to  work  them;  that 
the  company  estimated  its  clear  annual  prof- 
its which  it  could  have  obtained  from  the 
mines  at  $1,000,000  per  annum;  that  in  ad- 
dition to  i,he  expenditures  in  the  mines  as 
aforesaid,  the  company  had  expended  $30,- 
000  in  conducting  its  business;  and  that  the 
mines  and  the  improvements  and  machinery 
therein  had  become  wholly  lost  to  the  com- 
pany, and  its  losses  and  damages  because  of 
the  enforced  abandonment  were  $3,000,030. 

The  memorial  also  stated  that  the  com- 
pany had  never  received  any  indemnity  for 
its  claim,  and  its  prayer  was  for  an  award 
against  the  Mexican  government  for  its 
damages,  with  interest  thereon. 

It  may  be  here  observed  that  this  memorial 
contained  no  hint  or  intimation  that  the 
abandonment  by  the  company  of  mining 
operations  in  Mexico  was  due  in  any  degree 
to  its  inability  or  failure  to  supply  the  money 
necessary  for  the  development  of  its  prop- 
erty and  to  meet  the  expenses  of  mining 
operations. 

That  the  La  Abra  Company  ceased  to  work 
its  mines  in  Mexico  and  practically  aban- 
doned themis  undoubtedly  true.  Butisittrue 
that  tliey  did  so  in  consequence  of  violence 
and  outrages  committed  against  it  by  the 
public  authorities  of  the  Republic  of  Mexico? 
The  United  States  insists  upon  a  negative 
answer  to  tliis  question.  It  contends  that 
the  company  ceased  to  work  its  mines  and 
abandoned  its  property  for  reasons  wholly 
disconnected  from  anything  done  or  omitted 
to  be  done  by  the  auUiorities  of  Mexico,  and 
asserts  that  the  I-a  Abra  Company  suspended 
operations  in  that  country,  not  only  because 
of  want  of  funds  necessary  to  develop  its 
property,  but  because  of  the  belief  of  stock- 
holders that  the  mines  were  not  of  sufficient 
value  to  justify  a  larger  expenditure  of 
money;  'and  that  it  was  a  pure  afterthought!  46^) 
to  attempt  by  the  agency  of  the  United  States 
to  fasten  upon  Mexico  responsibility  for  the 
losses  incurred  by  the  company  in  the  aban- 
donment of  its  mining  property. 

The  connection  of  the  La  Abra  Company 
with  these  mines  may  be  briefly  stated  as  fol- 
lows: In  1865  one  Hardy  went  to  the  city  of 
New  York  for  the  purpose  of  selling  mining 
property  in  Mexico  which  he  claim^  to  own 
or  control  and  which  constitutes  part  of  the 
property  now  in  question.  He  there  met  a 
person  named  Garth  and  exhibited  to  him 
some  specimens  of  ore  which  he  stated  were  ' 
taken  from  that  property.  Among  those 
whose  attention  hadbeencalledtothosemines 
— precisely  at  what  time  or  in  what  way 
does  not  appear — was  a  person  named  Barth- 
olow.    Garth  and   Bartholow   were   sent  to 
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Mexico  by  New  York  capitalists  to  examine 
the  mines.  Tb^  were  aucompanied  by  Har- 
dy and  were  joined  by  one  who  was  reputed 
to  be  a  California  mining  expert,  named 
Oriflith.  The  party  arrived  at  the  mines 
near  Tayoltita,  Mexico,  in  June,  1865.  In 
his  deposition  taken  June  22,  1S74,  Bartho- 
low  stated  that  after  examining  the  proper- 
ty several  mines  with  their  improvements 
were  purchased  from  the  owners,  Don  Juan 
Castillo  de  Valle  and  Ygnacio  Manjarrez,  at 
the  price  of  $57,000,  gold  coin.  Twenty-two 
twenty-fourths  of  the  La  Abra  mine,  lying 
immediately  contiguous  to  the  mines,  pur- 
chased from  de  Valle  and  Manjarrez,  were 
purchased  from  Hardy  and  one  Luce,  at  the 
price  of  $22,000,  gold  coin.  In  the  same  dep- 
osition Bartholow  stated:  "We  then  re- 
ported said  purchases,  and  all  the  facts  ex- 
actly as  they  existed  there,  to  said  gentle- 
men, capitalists,  all  of  whom  were  intimate 
acquaintances,  and  some  of  them  personal 
friends  and  relatives  of  said  Garth  and  my- 
self, and  thereupon  they  formed  said  Abra 
Silver  Mining  Company,  and  organized  the 
same  under  the  general  mining  laws  of  the 
state  of  New  York,  to  work  said  mines  in 
Mexico,  which  organization  was  perfected  on 
the  eighteenth  day  of  November,  1865,  and 
said  mines  and  haciendas  were  duly  con- 
veyed to  said  company  by  said  Garth  and 
myself,  we  being  amongst  the  very  larg- 
est stockholders  of  the  same.  .  .  .  After 
[470]  receiving  the  legal  titles  to  all  of  'said  prop- 
erty, as  we  did,  without  any  reserved  inter- 
est to  said  former  owners,  the  said  Garth 
immediately  returned  to  New  York,  and  I 
proceeded  to  the  city  of  San  Francisco,  Cal- 
ifornia, and  I  there  purchaeed,  for  and  in  the 
name  of  said  company,  as  the  same  had 
been  dertermined  upon  by  said  Garth  and  my- 
self, a  ten-stamp  mill,  and  other  machinery 
and  modern  appliances  for  running  or 
working  the  same  at  said  mines;  and  I  also 
purchased  provisions  and  supplies  of  every 
kind  and  description  needed  by  the  officers 
and  employees,  which  could  not  be  purchased 
to  advantage  in  Mexico,  and  I  shipped  the 
same  to  the  port  of  Mazatlan,  Sinaloa,  by 
steamships  and  sailing  vessels,  and  from 
there  said  machinery  and  supplies  were 
transported  by  mule  trains,  over  the  moun- 
tains of  Sinaloa  and  Durango,  to  the  said 
hacienda  of  La  Abra  Company,  San  Nicolas, 
near  to  Tayoltita,  and  I  oommenoed,  as  su- 
perintendent, the  work  of  erecting  a  mill 
house  for  said  stamp  mill,  a  new  nacienda 
adjoining  the  old  hacienda,  San  Nicolas,  out- 
houses for  officers  and  employees,  and  the 
opening  of  said  mines,  with  general  prepara- 
tions for  carrying  on  said  mining  enter- 
prise on  a  large  scale,  as  was  anticipated  by 
said  stockholders.  In  the  meantime  the 
said  Garth  and  myself  had  reported  to  said 
stockholders  at  New  York  our  entir«  ac- 
tion and  conduct  in  the  matter  of  said  pur- 
chases and  preparations,  which  reports  were 
accepted  and  fully  approved  by  said  stodc- 
holders,  who,  upon  the  organization  of  said 
company,  appointed  me  as  their  first  super- 
intendent of  their  said  mining  operations, 
and  requested  me  to  remain  as  such  superin- 


tendent  until  said  works  were  fairlT  started 
and  in  suooeesful  operation.  I  had  already 
requested  said  stodcholders,  and  subsequent 
ly  the  company,  after  its  organization,  to 
appoint  a  superintendent  to  relieve  me,  as 
my  business  in  St.  Louis  was  of  greater  im- 
portance to  me  than  my  interest  in  the  min> 
ing  enterprise.  My  successor  waa  appointed 
and  relieved  me  at  said  mines  in  the  month 
of  May,  1866." 

The  successor  of  Bartholow  as  rupeo-in- 
tendent  in  ohar^  of  the  mining  property 
was  Colonel  Julian  A.  De  Iiagnd,  formerly 
an  officer  in  the  army  of  the  United  States. 
He  had  had  no  experience  in  mining,  but 
was  recognized  by  all — 'and  properly,  ac  [4711 
cording  to  the  evidence  in  this  record — as  a 
gentleman  of  integrity  and  force  of  charac- 
ter. He  left  New  York  for  the  mines  in 
March,  1866.  and  arrived  there  in  April  of 
that  year.  He  discharged  the  duties  of  su- 
perintendent for  alrout  one  year  and  until 
the  spring  of  1867,  and  was  succeeded  by  a 
person  named  Exall.  The  latter  remained 
in  charge  of  the  mines  until  about  March  or 
April,  1868,  when  he  abandoned  the  proper- 
ty and  returned  to  New  York,  and  all  work 
at  the  mines  ceased.  When  Exall  left  Mex- 
ico for  New  York,  the  property  was  placed 
b^  him  in  charge  of  one  Granger.  The  prin- 
cipal witnesses  before  the  commission  on  he- 
half  of  the  La  Abra  Company  were  Bartho- 
low and  Exall.  The  company  did  not  take 
the  testimony  of  De  Lagnel,  giving  as  a  rea- 
son for  not  doing  so  the  impossibility  of  aa- 
oertaining  his  ^whereabouts.  That  excuse  is 
not  sustained  by  the  record  before  us. 

During  the  entire  period  when  Bartholow, 
De  Lagnel,  and  Exall  were  respectively  su- 
perintendents at  the  mines.  Garth  was  the 
executive  officer  and  manager  of  the  affairs 
of  the  company  at  the  city  of  New  York,  rep- 
resenting it  in  all  correspondence  with  the 
different  superintendents.  Whatever  omis- 
sions of  duty  were  fairly  chargeable  against 
the  Mexican  authorities  in  respect  of  th« 
company's  property  necessarily  occurred  aft- 
er BartJiolow  took  charge  at  the  mines  and 
before  Exall  returned  to  New  York.  Dur- 
ing that  period  of  about  three  years  there 
was  a  regular  correspondence  by  letter  be- 
tween the  respective  superintendents  and 
Garth  in  his  capacity  as  representative  of  the 
company  at  its  chief  office  in  New  York. 
Neiwer  the  commissioners  nor  the  umpire 
had  those  letters  before  them  when  the  La 
Abra  claim  was  examined  by  them.  After 
the  award  in  question,  the  letter-impression 
book  in  which  the  letters  or  reports  of  the 
superintendents  were  originally  copied  was 
discovered  by  Mexico  and  brought  by  its  dip- 
lomatic representatives  to  the  attention  of 
the  Department  of  State.  Of  the  identity 
of  that  book,  as  containing  the  correspond- 
ence between  the  La  Abra  Silver  Mining 
Company  and  its  several  superintendents  at 
the  mines,  no  doubt  can  exist,  although  it  is 
insisted  that  some  letters  do  *notnowappear[472] 
in  the  book  that  were  once  in  it.  It  was,  we 
suppose,  principally  the  evidence  furnished 
by  that  correspondence  that  induced  Secre- 
tary Evarts  to  report  to  the  President  that 
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tbe  honor  of  th«  United  States  required  tliat 
tfa«  La  Abra  claim  should  be  further  inves- 
tigated in  order  to  ascertain  whether  its 
government  had  not  been  induced  to  enforce 
•gainst  a  friendly  power  claims  of  American 
citizens  based  upon  or  exaggerated  by  fraud 
and  false  swearing. 

That   there    was   before    the   commission 
some  evidence  which,  uncontradicted  or  un- 
explained, tended  to  support  the  allegations 
of  outrage,  violence,  and  neglect  of  duty  on 
the  part  of  Mexican  authorities  may  be  ad- 
mitted.   That  evidence  came  largely  from 
Bartholow  and  Exall.    But  it  is  manifest 
that  the   umpire   could   not   possibly   have 
reached  the  conclusion  he  did  in  respect  to 
the  La  Abra  claim  if  the  letter  book,  giving 
detailed  accounts  from  time  to  time  of  all 
that  occurred  at  the  mines  while  in  charge 
of    Bartholow,  Be  Lagnel,  and  Exall,  had 
been  in  evidence  when  he  rendered  his  de- 
cision.   The  reports  made  by  the  company's 
superintendents  as  to  the  management  of  Uie 
property  and  of  what  occurred  at  the  mines  are 
utterly  inconsistent  with  the  statement  that 
the  company's  abandonment  of  mining  opera- 
tions and  of  its  property  was  in  consequence 
of  the  mis'.H)nduct  and  violence  of  the  Mexi- 
can authorities.     Placing  this  letter  book  be- 
side the  evidence  adduced  before  the  commis- 
•ion  and  the  tunpire  by  the  La  Abra  Com- 
pany, it  is  clear  that  the  material  transac- 
tions and  incidents  which  the  company's  wit- 
nesses before  the  commission  detailed  as  es- 
tablishing the  charge  against  the  Mexican 
authorities   were   misstated  or   grossly   ex- 
aggerated.    It  now  appears  that  much  of  the 
evidence  upon  which  the  commission  must 
have  rested  its  conclusion  was  wholly  with- 
out foundation    and  had  its  origin   in  a 
fraudulent  purpose  or  plan  to  make  it  ap- 
pear that  the  public  authorities  of  Mexico 
were  chargeable  with  a  responsibility  that 
could  not  fairly  or  justly  be  imputed  to  titem. 
Let  us  see  how  far  this  general  statement 
is  justified  by  the  evidence  adduced  in  the 
present  case  when   examined   in   connection 
with  the  testimony  brought  before  the  com- 
mission. 
i73]    *In  the  memorial  presented  by  the  com- 
pany through  the  United  States theprincipal 
specification  of  the  outrages  all^^  to  have 
been  committed  by  the  Mexican  authorities 
was  that  "one  of  the  personnel  of  the  com- 
pany, in   charge  of  one  of  its   trains,   was 
openly  killed  by  the  Liberal  forces,  and  the 
train  seized,  and  that  was  made  matter  of 
boast  by  the  Mexican  officials,  and  the  au- 
thorities at  San  Dimas  openly  avowed  their 
purpose  to  drive  out  all  American  mining 
companies    and   get   their    property."    The 
particular  matter  here  referred  to  was  that 
of  tlie  killing  during  the  superintendency  of 
Bartholow  of  William  Grove,  an  employee  of 
the  company.     We  have  already  referred  to 
the  deposition  of  Bartholow  taken  June  22, 
1874.    It  seems  that  prior  to  that  date  the 
Mexican  government  had  taken  the  deposi- 
tion or  affidavit  of  Pio   Quinto   Nunez  and 
Cepomuceno    Manjarraz.    Nunez,    who    Te- 
nded in  the  district  where  the  mines  were 
^ISV.S.        U.S.,  Book  44. 
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situated,  among  other  things  testified  "that 
it  is  not  true  that  these  Americans  aban> 
doned  their  enterprise  on  account  of  the  acta 
of  Mexican  officials,  and  that  it  is  equally  falsa 
that  either  the  civil  or  military  authorities, 
or  the  inhabitants  of  the  district,  made  any 
prejudicial  opposition  to  them,  as  they  have 
alleged  they  did ;  that  the  deponent  has  never 
secu  or  heard  it  said  that  any  superintendent 
was  imprisoned,  and  much  less  does  he  be- 
lieve that  such  superintendent  complained 
to  the  civil  or  military  authorities  in  Bur- 
ango  and  Sinaloa,  and  was  denied'  the  pro- 
tection thus  solicited;  that  he  has  never 
known  that  the  authorities  have  counte- 
nanced acts  of  violence  against  the  interests 
and  employees  of  the  company;  that  it  ia 
false  that  the  authorities,  as  the  company  al- 
lege, took  possession  of  their  mules  and  pro- 
visions and  appropriated  the  same  to  their 
own  use;  that  the  company  never  had  any 
ore  taken  from  them,  as  they  affirm,  since 
that  which  they  took  out  of  their  mines  still 
exists,  as  before  stated;  nor  have  their  em- 
ployees ever  been  threatened  by  any  Mexi- 
can with  intention  to  rob  them;  that  the 
company  has  no  reason  to  complain,  in  any 
way,  against  Mexico,  because  they  did  not 
abandon  their  operations  on  account  of  the 
Mexicans,  but  because  they  themselves  did 
not  understand  how  to  carry  on  the  working 
*of  the  mines,  as  is  proved  by  the  unproduc-[4T4] 
tive  manner  in  whioh  they  worked ;  that  this 
is  the  cause  of  their  abandonment,  and  not,  as 
they  say,  from  any  want  of  security;  that  the 
reparation  which  the  company  claims  of 
Mexico  is  not  foimded  in  justice,  because  the . 
allegations  upon  which  it  is  based  are  false." 
Manjarrez,  residing  in  the  same  district,  tes- 
tified to  the  same  effect. 

Now,  when  Bartholow's  deposition  was 
taken  in  1874,  he  was  asked  wheuier  the  state- 
ments made  by  Nunez  and  Manjarrez  and 
other  witnesses  for  Mexico  were  true.  He 
answered  in  the  negative,  saying  they  were 
wholly  untrue.  In  response  to  an  inquiry 
as  to  the  circumstances  of  the  murder  of  one 
of  the  employees  of  the  company  in  chargo 
of  mule  trains  or  supplies,  he  then  testified: 
"His  name  was  William  Qrove;  he  was  one 
of  my  most  valued  employees;  he  was  mur- 
dered between  the  town  of  San  Ignacio  and 
Tayoltita;  I  afterwards  recovered  his  body; 
it  was  badly  mutilated  by  gunshot  wounds, 
evidently  produced  by  a  volley  of  musketry. 
This  occurred  in  January  or  February,  1866. 
At  the  time  of  the  murder  Mr.  Grove  was  in 
the  employ  of  the  Abra  Company  as  quarter- 
master,  and  was  intrusted  with  the  charge 
of  one  of  our  mule  trains,  used  for  trans- 
portation of  supplies.  Mr.  Grove  was  mur- 
dered by  soldiers  of  the  Republican  afrmy. 
The  train  that  was  the  special  charge  of  Mr. 
Grove  was  taken  possession  of  by  the  mili- 
tary authorities,  with  its  entire  outfit  and 
supplies,  all  of  which  were  totally  lost  to  the 
Abra  Company.  The  mule  trains  owned 
and  worked  by  the  company,  at  that  time, 
were  three  in  number,  aggravating  about  160 
mules;  the  train  so  taken  was  one  of  the 
three  here  mentioned." 
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nia  WM  a  veiy  imposing  statement  in 
•upport  of  the  charge  m  tihe  oompany's  me- 
morial a«  to  the  murder  of  one  of  its  em- 
ployees and  the  seizure  of  its  property  by 
the  Mexican  authorities.  But  the  charge 
had  no  foundation  in  fact,  if  Bartholo^s  ac- 
count of  the  affair  as  contained  in  his  report 
made  to  the  company  when  all  the  circum- 
stances were  fresh  in  his  mind  was  true. 
In  his  report  to  Qarth  as  the  representative 
of   tbe   La   Abra   Company,    of    March    7, 

[475]  1860, — ^which  "report  appears  in  the  letter 
book  above  referred  to, — ^he  said:  "In  my 
last  letter  I  informed  you  that  one  of  my  em- 
ployees, Wm.  Grove,  Esq.,  formerly  of  Saline 
county,  Missouri,  was  missing  ,and  I  feared 
had  been  waylaid  and  murdei-ed;  since  then 
my  worst  fears  have  been  realized,  for  alter 
a  search  of  two  weeks  his  body  was  found 
buried  in  the  sand  on  the  bank  of  the  Piastia 
river,  some  10  miles  above  the  mouth  of  Can- 
dalaro  creek,  near  where  he  had  been  mur- 
dered. At  tiie  time  of  the  discovery  of  the 
body  it  was  in  such  an  advanced  state  of  de- 
eompoaition  that  it  was  impossible  to  ascer- 
tain the  manner  in  which  he  had  been  killed. 
His  mule,  pistol,  and  clothing  have  not  yet 
been  found;  the  mule  is,  however,  likely  to 
turn  up,  as  it  had  our  hacienda  brand  IT. 
8.'  on  tbe  left  shoulder.  These  facts  were 
promptly  laid  before  the  commander  of  the 
Liberal  troops  at  San  Ignacio,  Senor  D. 
Jesus  Vega,  who  took  great  interest  in  the 
matter  and  promised  to  use  all  the  means 
in  his  power  to  discover  the  murderers  and 
bring  them  to  justice,  and  he  has  had  arrest- 
ed and  placed  in  confinement  two  men 
charged  with  the  crime,  and  his  soldiers  are 
in  pursuit  of  the  third.  These  we  are  as- 
sured will  be  tried  by  court-martial,  and  if 
found  guilty  will  be  summarily  executed. 
Mr.  Grove,  I  thiidc,  lost  his  life  by  impru- 
dence in  talking;  he  had  resided  in  Mc-cioo 
for  six  or  seven  years,  8p<dce  the  language 
quite  fluently,  and  ought  to  have  understood 
the  character  of  the  people.  I  hod  nominal- 
W  purchased  a  train  of  pack  mules  in  Mr. 
Grove's  name,  and  sent  him  to  San  Ignacio 
to  obtain  a  permit  for  them  to  pack  for  me, 
and  a  guarantee  that  they  wouid  not  be 
taken  by  the  army;  he  succeeded  in  getting 
these  documents  and  was  on  his  way  home 
to  take  possession  of  the  mulcx  and  start 
them  to  packing;  he  passed  the  night  pre- 
vious to  his  death  at  the  house  of  one  Meli- 
ton,  at  Techamate,  the  place  where  you  will 
recollect  we  stopped  for  dinner  on  our  ftrst 
trip  up,  where  we  had  quite  a  quantity  of 
watermelons.  This  man  Meliton  had  a  bad 
reputation,  was  some  years  ago  convicted  of 
murder  and  robbery  and  sentenced  to  be  exe- 
cuted, but  got  clear  by  bribery.  Grove  told 
this  man  of  his  purcbiaBe  of  the  pjick  train, 

(476]and  that  be  was  to  *pay  $4,000  for  it,  and 
was  on  hie  way  to  take  possession  of  it  and 
•tart  it  to  work,  thus  leaving  the  iuiprestsion 
that  he  had  this  sum  of  money  with  him. 
Now,  whUe  I  do  not  think  that  Meliton  com- 
mitted the  murder,  I  have  no  doubt  of  liis 
having  planned  it  and  arranged  for  it  to  be 
done,  and  the  imprudence  of  Mr.  G.  in  tell- 
thia  man  the  circumatances  above  men- 
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tioned,  in  my  opinion,  was  tiie  eaose  which 
led  to  his  murder,  which  was  effected  be> 
tween  Techainate  and  Tenchuguilita,  about 
midway  between  the  two  places."  In  a  sul>- 
sequent  report  to  Garth  under  date  of  April 
10,  1866,  he  said:  "I  wrote  you  fully  in  my 
last  letter  detailing  the  circumstances  of  the 
murder  of  William  Grove  and  the  finding 
of  his  body.  Since  then  the  Liberal  author- 
ities  have  taken  the  matter  in  hand  and  ar> 
rested  one  of  the  murderers  at  this  plaoei 
The  villain  was  actually  in  our  employ, 
doubtless  for  the  purpose  of  ascertaining 
when  an  opportunity  should  offer  to  waylay 
and  murder  another  of  our  men  if  the  pros- 
pect for  plunder  was  sufiicient  to  warrant 
the  risk.  When  the  officers  arrested  him  I 
bad  him  conveyed  to  the  blacksmith  shop 
and  securely  ironed.  The  next  day  he  was 
conveyed  to  San  Ignacio  and  thence  to  Co- 
sala,  where  he  was  tried.  We  failed  to  con- 
vict him  for  the  niurder  of  Grove,  but  was 
convicted  for  the  murder  of  a  woman,  who  he 
killed  previously,  and  sentenced  to  be  shot, 
and  before  the  execution  of  the  sentence  he 
confessed  the  murder  of  Grove,  and  revealed 
the  names  of  his  two  confederates ;  these  two 
would  have  been  arrested  before  this  but  for 
the  expulsion  of  the  Liberals  from  the  coun- 
try. Now  we  will  have  to  wait  for  the  Im- 
perialists to  put  their  oflicers  in  power  be- 
fore we  can  act  any  further  in  the  matter." 

These  letters  were  not  before  the  commis- 
sion. If  they  had  been,  that  body  could  not 
have  attached  any  importance  whatever  to 
the  statement  in  Bartholow's  deposition  of 
1874  to  the  effect  that  the  murder  of  Grove 
was  committed  by  soldiers  of  the  Republican 
army,  or  to  the  charge  in  the  company's 
memorial  tliat  such  murder  "was  made  mat- 
tar  of  boast  by  Mexican  officials." 

Another  of  the  outrages  alleged  to  have 
been  committed  *by  the  Mexican  authorities[477] 
and  to  have  resulted  in  driving  the  La  Abra 
Company  from  its  property  was  described  in 
the  original  evidence  as  the  robbery  of  Scott, 
one  of  its  employees.  That  evidence  indicated 
that  the  robbery  was  by  the  military  au- 
thorities then  in  control  in  the  locality  of 
the  mines.  Referring  to  "the  military  au- 
thorities of  the  Republic"  under  the  oom- 
maod  of  General  Corona,  Bartholow  stated 
in  his  deposition  of  1874:  "One  of  the  em- 
ployees of  the  company,  who  had  been  sent 
to  Mazatlan  on  business,  was  robbed  by  said 
military  authorities,  near  Camacho,  in  Sina- 
loa,  while  on  his  return  from  Maxatlan  to 
the  company's  works,  of  91,178  of  the 
moneys  of  the  company,  which  amount  never 
was  repaid  to  the  company,  nor  was  the  com- 
pany ever  indemnified  for  the  some  in  any 
way.  I  recollect  the  exaot  amount  taken, 
because  I  entered  the  same  on  the  botrics  of 
the  company,  charging  the  same  to  the  'rob- 
bery account,'  where  other  'prestamos'  and 
robberies  were  entered.  The  name  of  this 
employee  who  was  so  robbed  of  the  company's 
money  was  George  Scott,  commonly  called 
'Soottv.'  This  transaction  was  nothing  less 
than  highway  robbery  by  said  troops,  and 
was  in  addition  to  the  several  'prestamos' 
levied  and  enforced  by  the  military  author- 
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ities,  which,  I  have  said,  ranged  from  $300 
to  $600.  The  amount  of  cash  prestamos/  so 
levied  and  enforced  during  my  said  superin- 
tendence, amounted  to  a  little  more  than 
$3,000,  but  the  value  of  the  mule  trains  and 
supplies  so  taken  from  the  company  by  the 
•aid  military,  while  I  was  superintendent, 
was  not  less  than  $25,000." 

The  same  incident  was  described  in  an  af- 
fidavit made  in  1870  by  a  witness  for  the 
company  named  Clark,  who  was  a  contractor 
for  the  company  while  Bartholow  was  in 
charge  of  its  property.  He  said  that  he 
knew  "of  other  abuses  of  said  company  by 
the  military  authorities  aforesaid;  that  in 
the  early  part  of  1866  an  employee  of  said 
company,  whose  name,  deponent  believes,  was 
George  Scott  (called  'Scottie'),  who  was  oo 
his  way  from  Mazatlan  to  the  works  of  the 
company  in  Durango,  was  met  in  the  road  by 
[478]an  armed  party  of  'the  said  military,  be- 
tween Mazatlan  and  deponent's  resi- 
dence in  Camacho,  and  said  armed 
party  of  troops,  of  the  Republican  army  of 
Mexico,  did,  by  force  of  arms,  take  from  said 
Scott,  or  'Scottie,'  about  twelve  hundred  out 
of  three  thousand  dollars  in  gold  coin  ($3,- 
000),  Mexican  ounces,  187%  ounces,  which 
money  belonged  to  said  'La  Abra  Silver  Min- 
fai|;  Company,'  find  was  being  transported  to 
•aid  company  by  the  said  'Scottie,'  who  ap- 
pealed to  deponent  to  visit,  with  him,  the 
beadquaxters  of  the  army  in  that  district, 
and  to  ask  General  Guerra  to  return  said 
money,  or  to  receipt  for  it,  in  order  that  he 
might  have  something  to  return  to  said  com- 

Sany;  that  deponent  did  so  visit  General 
^oerra's  headquarters  with  the  said  'Scot- 
tie,'  but  was  informed  by  the  commanding 
ofBoer  that  he  could  not  give  up  said  money. 
After  said  Scottie  had  wasted  two  or  three 
days  to  obtain  some  kind  of  acknowledg- 
ment of  the  taking  of  said  money,  he  be- 
came disgusted,  and  returned  to  report  the 
facte  to  his  company  at  Tayoltita." 

How  ditl'erently  this  affair  was  regarded 
at  the  time  by  Bartholow  is  shown  by  his  re- 
port to  Garth,  to  be  found  in  the  letter  book, 
under  date  of  April  10,  1866.  In  that  report 
Bartholow  spoke  of  the  diflSculties  he  had 
met  and  overcome,  and  stated  that  a  demand 
for  taxes  amounting  to  $3,0U0  or  $4,000  had 
been  easily  met  after  corresponding  with  the 
collector  of  taxes,  by  the  payment  of  $30,  and 
that  there  was  no  necessity  of  troubling  Gen- 
eral Corona  with  the  matter.  HeprocMded: 
"In  oonsequenoe  of  the  unsettled  state  of  tlw 
country  and  the  presence  of  bands  of  robben 
on  and  near  the  roads  leading  from  here  to 
the  port,  I  have  had  a  great  deal  of  trouble 
to  get  moneyfromtime  to  time  transported  to 
pay  my  hands  and  other  expenses,  and  in  con- 
aequenoe  I  was,  of  course,  unwilling'  to  risk 
any  very  large  sum  at  one  time;  yet,  when 
we  were  getting  timber  and  doing  other  work 
which  required  a  great  many  Mexican  labor- 
ers, we  frequently  needed  $1,000  per  week, 
and  of  course  all  that  the  proceeds  of  the 
aales  of  goods  did  not  supply  had  to  be 
brought  from  Mazatlan,  but  I  so  managed  it 
that  we  never  had  more  than  from  $1,500  to 
$2,000  at  risk  at  one  time,  and  all  came 
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through  safe  except  in  one  case.  This  *oc-[4TO] 
curred  some  two  weeks  ago,  when  I  sent  Mr. 
Scott  to  San  Ignacio  to  settle  our  taxes  with 
the  authorities.  I  gave  him  a  check  on 
Messrs.  Echeguran,  Quintana,  &,  Co.  for  $1,- 
000  to  bring  up.  Besides  this  he  had  some 
money  outside  of  this  sum  which  was  left 
after  paying  the  taxes  in  San  Ignacio.  He 
got  the  money  as  directed  and  started  out  of 
Mazatlan  to  overtake  a  train  which  was 
bringing  up  some  supplies  for  us  and  Mr. 
Rice,  and  when  about  20  miles  out  from  the 
port,  near  the  town  of  Comacho,  six  or  eight 
armed  men  sprang  into  the  road  and  with 
their  guns  leveled  upon  him  forced  him  to 
dismount,  and  robbed  him  of  $1,178  in  money, 
his  pantaloons  and  boots  (the  latter,  how- 
ever, being  No.  12,  were  too  large  for  any  of 
the  villains,  and  were  returned).  He  im- 
mediately informed  the  nearest  commander  "^ 
of  the  Liberal  forces  of  the  fact,  who  sent  for 
him  for  the  purpose  of  identifying  the  rob- 
bers. He  complied,  but  could  not  find  them, 
for  the  reason  that  the  officer  could  not  find 
even  half  his  men.  I  also  at  the  same  time 
opened  a  correspondence  with  General 
Corona  through  the  prefect.  Colonel  Jesus 
V€ga,  at  San  Ignacio,  who  by  the  way  is,  I 
think,  one  of  the  most  perfect  gentlemen  I 
have  met  in  the  country,  and  I  am  of  the 
opinion  that  but  for  the  turn  in  military 
affairs  which  occurred  a  few  days  since,  we 
would  in  some  way  or  other  have  been  reim- 
biu'sed  for  the  loss,  but  now  I  have  no  hopes 
whatever,  and  we  may  as  well  charge  up  $1,- 
178  to  profit  and  loss." 

Can  the  statements  in  that  report  be  rec- 
onciled with  the  declaration  in  the  affidavit 
of  Clark  and  in  the  deposition  of  Bartholow, 
that  the  robbery  of  Scott  was  by  the  military 
authorities  ^f  the  Republic  under  General 
Corona?  We  think  not.  The  affair  as  de- 
scribed in  that  letter  could  never  have  been 
made  the  basis  of  a  finding  that  would  place 
the  responsibility  for  this  robbery  upon  the 
public  authorities  then  holding  control  in 
Mexico. 

We  now  refer  to  a  matter  occurring  during 
the  superintendency  of  De  Lagnel.  It  was 
referred  to  in  argument  as  the  Valdespino 
forced  loan.  Alluding  to  this  exaction  in  his 
deposition,  taken  in  rebuttal  while  the  case 
was  being  prepared  for  the  commission,  and 
being  asked  whether  it  was  paidby*him,and[480] 
if  not,  by  whom,  Exall  said:  "It  is  untrue 
that  any  part  of  it  was  paid  by  me,  volun- 
tarily or  otherwise.  I  was  not  superintend- 
ent until  September,  1866,  and  this  loan  was 
made  in  July,  1866,  when  Colonel  De  Lng- 
nel  was  superintendent,  as  will  be  seen  by  the 
order  addressed  by  said  Valdespino  to  Col- 
onel De  Lagnel,  and  to  the  best  of  my  recol- 
lection, the  whole  amount,  $1,200,  was  re- 
quired of  and  paid  by  said  De  Lagnel." 
Granger,  in  whose  charge  the  property  was 
left  by  Exall  in  the  spring  of  1808,  made  an 
afSdavit  in  1870  which  the  company  used 
before  the  commission  in  support  of  the 
charge  that  the  Mexican  authorities  had  im- 
posed upon  it  forced  loans  or  prestamos. 
He  said:     "Said  company  was  also  forced  to 
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miy  'prestamos.'  A  letter  was  received  bgr. 
Colonel  De  Lagnel,  superintendent  of  said 
company,  from  Colonel  Valdespino,  of  the 
Kepublican  army  of  Mexico,  dated  July  27, 
1866,  and  signed  'Jesas  Valdespino,'  which 
came  into  my  possession  as  clerk  of  the  com- 
pany, and  which  letter  has  never,  since  its 
receipt,  passed  out  of  my  possession;  and  I 
now  present  the  same  to  the  consul,  marlced 
'Exhibit  Z.'  Tliis  letter  demands  twelve 
hundred  dollars  ($1,200)  from  said  company 
for  the  support  of  his  forces  under  his  com- 
mand. It  is  needless  to  say  the  demand  was 
complied  with." 

Here  we  have  a  distinct  assertion  by  the 
company,  through  its  witnesses,  that  this 
demand  to  pay  $1,000  was  met  by  the  com- 
pany. The  fact  was  just  the  reverse,  as 
must  have  been  Icnown  to  some  of  the  repre- 
sentatives of  the  company  who  were  accred- 
ited by  it  to  tlie  commission  as  witnesses 
having  knowledge  of  the  facts.  On  the  day 
succcMing  the  receipt  of  Valdespino's  letter 
Colonel  De  Lagnel  wrote  to  the  Gefe  Politico 
of  the  San  Dinias  mines  as  follows :  "In  due 
time  reached  me  your  communication  of  yes- 
terday in  regard  to  a  loan  or  tax  which  you 
exact  from  the  residents  of  the  district  for 
the  support  of  the  forces  of  Colonel  Valdes- 
pino, and  having  noticed  the  contents  there- 
of I  answer  it  forthwith.  I  send  you  part 
of  the  articles  I  have  and  which  you  ask  me 
for,  hoping  that  they  be  useful  and  accept- 
able to  you.  As  r^^rds  the  cash  I  am  sorry 
'  to  inform  you  that  it  is  impossible  for  me  to 
send  you  even  a  little,  because  I  have  not 
[481]here  the  *neoe83ary  amount  to  defray  my 
many  and  constant  expenses.  I  request  you 
to  consider  that  this  hacienda  has  brought 
the  county  tiiousanda  and  thousands  of  dol- 
lars, most  of  which  have  been  spent  among 
the  needy  people  of  this  district,  and  a  con- 
siderable part  in  duties  paid  into  the  treas- 
ury of  the  district,  under  whose  Hag  Colonel 
Valdespino  is  serving.  As  it  is  public  and 
well  known,  not  a  single  dollar  have  we  re- 
ceived of  this  sum  up  to  date.  1  send  you 
two  pieces  of  blue  mohair' and  two  pieces  of 
bleached  cotton,  valued  at  $65.76,  of  which 
amount  be  pleased  to  send  me  the  corre- 
sponding receipt,  in  order  that  it  may  serve 
me  as  a  voucher  to  the  company  I  have  the 
honor  to  represent."  At  the  same  time  De 
Lagnel  wrote  to  Colonel  Valdespino :  "Your 
favor  of  yesterday  informs  me  of  the  sad 
situation  in  which  you  find  yourself  for  the 
lack  of  resources  and  of  your  intention  to 
procure  tliem  preparatory  to  leaving  the  dis- 
trict. I'nderstanding  the  great  need  that 
you  are  in  and  considering,  as  you  yourself 
state,  the  many  evils  that  we  would  suffer 
if  you  should  bring  your  forces  here,  I  do 
all  I  ran  to  overcome  the  difficulties,  and  I 
have  seni  to  the  political  chief  of  the  district 
two  pieces  of  mohair  and  two  of  bleached 
cotton,  those  being  the  only  things  among 
the  npcessary  things  mentioned  which  I  have. 
It  is  impossible  for  me  to  contribute  with 
money  in  order  to  provide  you  with  what  you 
need  to-day.  Be  pleased  to  consider  that 
our  reducing  works  are  not  complete,  and 
therefore  unproductive,  without  reckoning 
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the  many  expenses  that  we  yet  havs  to  makst 
the  proximity  of  the  rainy  season,  the  scarc- 
ity of  money,  and  the  abnormal  political 
situation,  whidi  cannot  but  cause  us  serious 
damages.  I  am  not,  therefore,  in  a  condi- 
tion to  accede,  as  you  desire,  to  the  wishes  of 
the  political  chief,  but  have  sent  him  what  I 
have,  hoping  that  they  be  accepted  as  a 
token  of  my  good  wilL  I  suppose  that  having 
contributed  with  what  I  can  I  ma^,  as  a  ma^ 
ter  of  course,  resume  my  work  without  fear- 
ing the  interruption  that  would  he  caused 
by  the  arrival  of  armed  forces."  But  this  is 
not  all  the  evidence  on  this  point.  De  Lag- 
nel, under  date  of  July  81,  1866,  wrote  to 
Rice,  the  superintendent  of  the  company  at 
San  Dimas,  saying:  "As  to  the  'forced,  yol-[M9] 
untary  ( ? )  loan,  it  wss  an  impossibility  to 
meet  the  demand,  and  I  so  stated  in  my  note 
to  the  prefect." 

If  any  additional  evidence  were  needed  to 
disprove  the  stetement  before  the  commis- 
sion that  the  otHupany  by  its  agent  had  met 
and  paid  the  levy  of  ll^MM)  by  valdespino  to 
be  used  in  supporting  his  troops,  it  is  found 
in  De  Lagnel's  deposition  taken  in  this  cause. 
Uis  attention  being  called  to  the  reference  in 
the  letter  book  to  this  levy  or  forced  loan, 
he  said:  "I  received  from  the  civil  officer 
in  San  Dimas,  and  also  at  the  same  time 
from  Colonel  Valdespino,  letters,  both  bear- 
ing on  the  same  subject.  He  had  come  into 
the  vicinity  with  a  command  of  cavalry- 
Liberal  cavalry — destitute.  The  mules  were 
broken  down  by  coming  over  the  mountains. 
They  wanted  food  and  clothing  and  money, 
and  they  wrote  to  me,  saying  uiat  they  had 
apportioned  it  on  the  two  mining  companies, 
the  one  at  San  Dimas  and  the  one  with  which 
I  was  connected,  leiying  one  quarter  upon 
us,  and  the  other  half  was  to  be  Dorne  by  the 
citizens.  I  was  advised  to  comply.  They 
wanted  $300,  if  I  recollect  right,  in  money. 
I  didn't  have  the  money  to  give  them,  and 
didn't  intend  to  give  it  even  if  I  had  it. 
.  ...  I  sent  them  a  few  goods — some  stuff 
they  wanted,  blankete  and  hats.  I  sent  them 
some  goods,  cotton  goods,  and  wrote  a  cour- 
teous note  to  each  one  of  them,  expressing  re- 
gret that  I  could  not  comply  with  their 
wishes,  and  stating  that  we  had  no  money, 
because  the  mines  hod  never  turned  out  a 
dollar.  They  wrote  me  an  acknowledgment 
and  sent  a  receipt  for  the  goods  and  courte- 
ous acknowledgmente.    lliat  was  the  end  of 

There  are  many  other  specific  matters  dis- 
cussed in  the  elaborate  briefs  of  counsel.  To 
consider  each  of  them  and  show  the  grounds 
upon  which  our  conclusions  rest  woulaextend 
this  opinion  far  beyond  all  proper  limits. 
There  were  undoubtedly  some  unpleasant  oc- 
currences, such  as  the  affair  between  Exall 
and  Perez,  a  local  judge,  growing  out  of  a 
misundersteuding  by  the  latter  of  Exall's 
order  to  him  to  keep  out  of  a  particular  room 
at  the  mines.  But  none  of  those  occurrences 
had  any  real  connection  with  the  abandon- 
ment by  the  company  of  ito  mining  property 
in  Mexico;  and,  as  is  'evident  from  the  new[483] 
proof  adduced  in  this  cause,  they  were  de- 
scribed by  the  company  and  ite  witnesses  in 
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ibe  testimony  before  the  oommisaioners  in 
•ach  exaggerated  terms  as  to  justify  the 
charge  of  fraud  made  in  the  bill  filed  l^  the 
government. 

What  does  the  letter-impression  book  dis- 
close as  the  real  cause  of  the  ctnnpany's  aban- 
donment of  its  mines? 

In  the  reports  made  by  Bartholow,  the 
first  superintendent,  to  Garth,  of  February 
0,  March  7,  and  April  10,  1866,  no  statement 
is  made  which  even  by  inference  showed  that 
any_  difficulties  were  in  his  way  that  had 
their  origin  in  the  acts  or  conduct  of  the 
public,  civil,  or  military  authorities  of  Mex- 
ico. On  the  contrary,  one  letter  shows  that 
he  obtained  military  protection  for  the  mill 
transported  from  Mazatlan  to  the  mines,  and 
another  one  that  he  had  pleasant  relations 
-with  the  civil  and  milituy  authorities  of 
the  locality. 

Looking  next  at  the  reports  of  De  Lagnel, 
the  second  superintendent,  we  find  a  letter 
of  July  6,  1866,  from  him  to  Garth,  showing 
that  there  was  then  a  heavy  outstajiding  in- 
debtedness againitt  the  company  that  com- 
pelled the  superintendent,  not  only  to  lessen 
expenditures,  but  to  reduce  the  working 
force  nearly  one  half,  and  pay  the  workmen 
for  their  services,  one  half  in  cash  and  one 
half  in  goods.  Under  date  of  October  8, 
1866,  De  T^gnel  wrote:  "I  am  troubled  ex- 
ceedingly that  better  success  has  not  attend- 
ed my  efforts,  but  the  rainy  season  has 
proved  a  sore  trial  to  my  patience  and  been 
a  serious  drawback.  I  have  striven  to  meet 
your  wishes  and  e.xpectations,  and  regret 
that  my  success  has  not  been  commensurate 
with  my  efforts  to  serve  you  and  discharge 
my  duties.  As  to  sending  a  successor,  I 
deem  it  best  to  tell  you  now  that  no  money 
could  tempt  me  to  remain  in  this  oounti^ 
longer  than  next  let  March."  On  the  17th 
of  November,  1866,  De  Lagnel  Wrote  from 
Mazatlan  to  Garth :  "Had  nothing  occurred 
to  interrupt  the  work,  I  feel  sure  that  at 
this  time  the  mill  would  be  in  operation,  and 
the  proofs  at  last  being  developed.  Unfor- 
tunately, I  was  unable  in  September  or  Oc- 
tober to  communicate  with  this  place;  and 
the  ready  money  giving  out  at  the  hacienda, 
[484]the  -workmen  (not  miners)  'refused  to  con- 
tinue and  left,  thus  bringing  the  ditch-work 
to  a  standstill.  ...  In  the  utter  impos- 
sibility of  obtaining  aid  here,  I  have,  despite 
the  tone  of  your  letters,  drawn  upon  you  for 
the  sum  of  $7,000.  I  feel  sure  that  you  will 
experience  no  greater  feeli];ig  of  annoyance 
in  receiving  the  intelligence  than  I  do  in 
communicating  the  fact;  but  after  debating 
the  thing  long  and  carefully,  I  am  satisfied 
that  it  is  the  best  course  to  pursue.  Longer 
delay  in  executing  the  work  would  be  nMst 
injurious,  perhaps  fatal.  ...  At  pres- 
ent the  mine  is,  I  may  say,  hare  of  metal. 
A  few  days  before  I  left  metal  had  been 
stnick  again,  but  in  so  small  a  quantity  as 
to  forbid  much  hope." 

Under  date  of  January  5,  1867,  De  Lagnel 
wrote  again  to  Garth  from  Mazatlan:  "In 
your  latest  letter,  the  20  Nov'r,  you  there 
informed  me  that  you  can  meet  no  further 
drafts  upon  you;  yet  I  had  already,  about 
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the  17  Kov'r,  drawn  on  you  as  treasurer  for 
the  sum  of  seven  thousand  dollars.  I  wrot« 
to  you  fully  by  the  same  mail,  and  hoped  to 
be  able  to  send  t^e  letter  via  Acapulco,  and 
thus  reach  you  before  the  draft.  In  this  I 
was  disappointed,  and  my  letters  having 
gorie  via  S.  Francisco  will  reach  you  at  the 
same  time  that  the  d'ft  comes  in  for  pay-  • 

ment.  I  trust  that,  despite  what  you  say, 
you  will  find  some  way  to  satisfy  the  draft, 
for  if  it  goes  to  protest  it  will  be  of  incal- 
culable injury  to  the  best  interests  of  the 
Co.  To  me  the  consequences  of  such  a  thing 
would  be  both  mortifying  and  most  embar- 
rassing, but  to  the  comp'y's  interest  they 
would  prove  far  more  serious.  It  is  there- 
fore that  I  urge  upon  your  serious  consid- 
eration the  interest  at  stake,  and  pray  that  a 
prompt  settlement  be  given  upon  presenta- 
Uon." 

De  Lagnel  was  again  in  Mazatlan  on  Feb- 
ruary 6,  1867,  ana  on  that  day  wrote  to 
Garth,  saying:  "I  had  hoped,  and  fully  ex- 
pected, to  be  able  by  this  time  to  send  for- 
ward some  return  for  the  outlay  incurred  by 
the  company  in  the  prosecution  of  its  enter- 
prise; but  am  disappointed  in  not  yet  hav- 
ing succeeded  in  bringing  on  the  water  in 
sufficient  quantity  to  drive  all  the  machin- 
ery. .  .  .  The  supplies  laid  in  during 
the  past  year  being  in  great  part  exhausted, 
and  a  new  supply  'being  absolutely  necessary [485] 
to  keep  the  mines,  etc.,  going,  and  there  be- 
ing necessity  for  ready  mon«y,  in  order  to 
purchase  the  requisite  supplies,  X  have  drawn 
upon  you  for  $7,500  in  favor  of  the  Bank  of 
Ga'lifornia.  This  I  would  not  have  done  had 
it  been  possible  to  do  otherwise;  but  no  as- 
sistance can  be  had  in  this  counirr.  I  have 
satisfied  myself  on  this  point,  and  had  only 
the  alternative  to  stop  operations  or  draw 
on  you." 

We  come  now  to  the  period  during  \ri)loh 
Exall  was  superintendent-  His  reports  to 
Garth,  as  the  representative  of  the  company, 
and  Garth's  letters  to  him,  make  it  dear 
that  its  bankfuptcy  was  all  the  time  immi- 
nent, and  the  time  near  at  hand  when 
all  work  at  the  mines  would  be  suspended, 
not  because  any  obstacles  were  put  in  th» 
way  of  the  company  by  the  Mexican  author- 
ities, but  solely  because  it  vras  without 
money  to  employ  in  developing  the  property. 

The  first  letter  written  by  Exall  shows 
that  the  financial  situation  at  the  mines  was 
such  as  to  require  the  utmost  economy  on  the 
part  of  the  company's  superintendent. 

Under  date  of  May  6th,  1867,  after  De 
Lagnel  departed  for  New  York,  Exall  wrote: 
"I  have,  as  far  as  I  think  safe,  reduced  the 
number  of  hands  at  the  mines,  keeping  only 
a  sufficient  number  to  show  that  tbey  are 
still  being  worked.  I  have  a  light  force  in 
the  Christo;  no  improvement  in  the  metal; 
a  light  force  in  the  La  Luz;  the  metal  about 
the  same  ...  I  have  discharged  a 
greater  portion  of  the  hacienda  hands." 

On  the  10th  of  May,  1867,  Garth  wrote  to 
E.xall  a  letter  in  which,  after  expreoeing  the 
hope  that  De  Lagnel  would  soon  arrive  at 
New  York,  he  said:     "The    affairs    of    the 
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ocnpany  here  are  much  embarrassed;  a  few 
ot  Liie  directors  have  advanced  all  the  money 
tn  carry  on  the  operations,  and  have  been 
nearly  ruined  by  it,  and  are  not  able  to  af- 
ford any  further  aid  from  here,  and  look 

*  anxiously  to  be  reimbursed  very  soon  from 
the  products  of  the  mine,  and  it  is  hoped 
that  your  best  energies  will  be  exerted  to 
afford  relief." 

Again,  under  date  of  May  20,  1867,  Garth 
wrote  to  Exall,  and  referring  to  De  Lagnel's 

[4Se]draft  for  $7,500  said :  "This  draft  'arrived 
on  2d  April  last,  and  was  paid  by  one  of  the_ 
directors  of  the  company,  as  it  was  consid-' 
ered  that  was  surely  the  last  that  would  be 
Deeded,  and  we  expected  to  return  the  money 
by  an  early  remittance  of  bullion  from  Mex- 
ico. You  can  judge  of  our  surprise  and 
chagrin,  "when  the  last  steamer  arrived,  in- 
stec^  of  bringing  Colonel  De  L.  with  some 
fruits  of  our  works,  a  draft  for  $5,000  in 
gold  was  presented  for  payment  by  Iiees  & 
Waller,  drawn  by  De  Lagnel,  favor  Bank 
California,  and  dated  lOth  April  last,  and 
of  whiob  we  had  not  received  any  no- 
tice or  advice  whatever,  and  have  not  yet 
received  any.  As  I  had  so  often  and  fully 
advised  the  superintendent  of  the  condition 
of  affairs  bene,  and  requested  him  not  to 
draw  fmther,  I  was  much  surprised  that  he 
did  80,  aad  that  without  giving  any  notice 
or  reason  for  so  doing.    As  it  was  found  im- 

rsible  to  raise  the  means  to  pay  this  draft, 
vas  protested  and  returned  unpaid,  and 
you  most  make  some  provisions  for  its  pay- 
ment when  it  gets  back.  I  do  trust  that 
before  that  date  you  will  have  plenty  of 
means  to  ^  so.  I  would  now  again  repeat 
,  that  I  have  made  every  effort  possible  to 
raise  the  money  here  and  have  failed,  and  I 
tiave  advanced  all  I  can  possibly  do,  and  the 
other  directors  have  done  the  same;  the 
stockholders  will  do  nothing,  and  it  is  prob- 
able the  company  will  have  to  be  sold  out 
and  reorganized." 

This  was  followed  by  a  letter  from  Garth 
to  Exall  of  date  May  30,  1867,  in  which  it 
was  said:  "We  wrote  to  you  on  the  20th 
instant,  informing  you  that  we  had  nothing 
from  you  or  Colonel  De  Lagnel,  but  that  a 
draft  drawn  by  Colonel  De  L.  from  Mazat- 
lan,  10th  April  last,  had  been  presented,  and 
there  being  no  funds  on  hand,  and  no  means 
here  of  mating  it,  that  it  was  protested  and 
returned  not  paid;  it  is  hoped  by  the  time 
it  gets  bade  you  will  be  prepared  to  meet  it. 
Since  my  last  letter  Colonel  De  Lagnel  has 
arrived  and  made  known  to  us  something  of 
the  state  of  tJiings  with  you.  I  must  con- 
fess that  we  are  amazed  at  the  resulte;  it 
seems  to  me  incredible  that  everyone  should 
have  been  so  deceived  in  regard  to  the  value 
of  the  ore,  and  I  can  but  still  hope  that  the 
true  process  of  extracting  the  silver  has  not 
been  pursued,  and  that  before  this  time  better 
results  have  been  attained.  .  .  .  All  ex- 
r^gyipenses  'must  be  cut  down  to  the  lowest  point, 
and  you  and  Mr.  Cullios  must  try  and  bring 
this  enterprise  into  paying  condition  if  the 
thing  is  possible — at  any  rate,  no  further  aid 
«an  be  rendered  from  here,  and  what  you 
need  must  oome  from  the  reeources  you  now 
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have.  Neither  mu»t  you  run  into  d«bt;  eat 
down  expenses  to  amount  you  can  realiza 
from  the  mines.  I  cannot  yet  say  what  can 
be  done  in  the  future;  no  meeting  of  the 
stockholders  has  been  held,  and  nothing  done 
to  pay  off  the  debts  here,  now  pressingon  the 
company.  For  the  present,  all  I  can  say  is 
that  the  whole  matter  is  with  you ;  take  car* 
of  the  interests  and  pronerty  of  the  com- 
pany; don't  get  it  involvea  in  debt,  and  ad- 
vise us  fully  of  what  you  are  doing." 

Garth  wrote  again,  June  10,  1867:  "We- 
have  not  heard  from  you  since  Colonel  De 
Lagnel  left  Mexico,  but  hope  that  you  are 
well  and  getting  along  as  well  as  could  be 
expected.  The  account  that  Colonel  De  L. 
gave  us  of  the  quality  of  the  oree  on  hand 
was  most  unexpected  and  a  fearful  blow  to 
our  hopes.  We  trust,  however,  that  a  fuller 
examination  will  show  better  results.  We 
have  in  previous  letters  to  you  and  to  De 
Lagnel  so  fully  informed  you  of  the  condi- 
tion of  affairs  here  that  it  is  hardly  neces- 
sary to  say  anything  further  on  that  subject. 
There  is  no  money  in  the  treasury,  and  we 
have  no  means  of  raising  any,  and  a  few  of 
us  have  already  advanced  all  that  we  can  do, 
and  you  have  been  advised  that  the  draft  last 
drawn  by  De  L.,  on  10th  April,  was  returned 
protested,  and  I  hope  you  will  be  able  to  take 
it  up  when  it  gets  back,  promptly.  Every- 
thing now  depends  upon  you,  and  to  your 
judgment,  energy,  prudence,  and  good  man- 
agement of  the  resources  in  your  hands,  and 
we  hope  you  will  be  able  to  command  suc- 
cess." 

So  straitened  werethecircumstancesofthe 
company  at  that  time  that  it  was  sued  in 
New  York  on  promissory  notes  past  due  ( one 
of  the  notes  being  held  by  an  assignee  of 
Garth ) ,  and  it  permitted  judgment  on  them 
by  default  in  July,  1867,  for  the  sum  of  $53,- 
653.50.  Manifestly  that  suit  was  instituted 
with  the  consent,  if  not  by  the  direction,  of 
the  officers  of  the  company  who  had  charge 
of  its  affairs  in  New  'York,  who  were  aware[488] 
ot  ite  financial  embarrassments  and  knew 
that  it  must  soon  suspend  business  and  go 
into  liquidation. 

By  a  letter  of  June  11,  1867,  Garth  was  in- 
formed by  Exall  that  he  had  been  compelled 
to  draw  on  him  for  $3,000.  The  latter's 
letter  of  July  13,  1867,  expressed  r^ret  that 
the  draft  made  by  De  Lagnel  before  he  left 
for  New  York  could  not  be  paid,  and  stated: 
"All  your  previous  letters  to  me  were  to  fol- 
low out  the  instructions  given  to  Colonel  De 
L.  I  took  charge  of  affairs  at  a  time  when 
the  expenditure  of  money  was  absolutely 
necessary  to  purchase  supplies  for  the  rainy 
season.  Colonel  De  L.  left  me  with  only  mod- 
erate means  to  buy  these  various  supplies; 
pay't  of  sundry  bills  which  were  coming  due, 
and  pay  of  the  workmen  who  had  accounts 
of  three,  four,  and  six  months'  standing." 

On  the  10th  of  July,  1887,  Garth  wrote  to 
Exall:  "I  had  this  pleasure  on  30th  May 
and  10th  June  last,  after  the  return  of  Col- 
onel De  Lagnel,  and  we  had  learned  some- 
thing of  the  condition  of  affairs  in  Mexico. 
In  these,  as  well  as  in  preceding  letters,  yon 
were  fully  advised  of  the  conation  of  the 
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company  here;  that  there  had  been  no  funds 
in  the  treasury  for  a  long  time ;  that  appeals 
had  been  made  in  vain  for  aid  to  the  stock- 
holders, and  that  the  parties  here  who  had 
made  heavy  advances  to  the  company  were 
anxious  for  its  return,  and  refus^  to  make 
any  further  payments;  and  that  the  draft 
for  $5,000  drawn  on  me  as  treasurer  by  Col- 
onel I>e  Lagnel,  on  the  10th  April  last,  had 
beeu  protested  and  returned  to  California, 
and,  we  suppose,  to  parties  in  Mazatlan  who 
advanced  the  money  on  it,  and  who  would 
have  to  look  to  you  for  payment  of  same; 
and  we  expressed  the  hope  that  by  that  time 
you  would  have  taken  out  sufficient  money 
to  meet  it  and  all  other  expenses,  and  hoped 
soon  to  have  a  remittance  of  bullion  from  you 
to  aid  in  payment  of  the  large  indebtedness 
here.     .     .     .     You  will  see,  from  all  my  let- 
ters, that  no  further  aid  can  be  given  you 
from  here,  and  that  you  must  rely  upon  the 
resources  you  now  have,  and  which,  we  think, 
ought  to  be  ample  to  pay  off  the  debts  and 
to  sustain  you  in  current  expenses,  which 
(MMjyou  should  cut  down  to  the  'lowest  possible 
point.     .     .     .    Don't  run  into  debt  or  get 
into  difficulty  with  the  authorities,  if  there 
are  any  such  things  existing;    but   at    the 
same    time    be    firm    in    maintaining   your 
rights,  and  don't  submit  to  imposition  except 
by  force,  and  then  make  a  legal  and  formal 
protest  as  a  citizen  of  the  United  States  and 
as  an  American  company  duly  organized  and 
prosecuting  a  legitimate  business  under  the 
protection  of  the  law,  and  our  rights  will  be 
protected  by  our  government." 

Garth  wrote  again  on  the  20th  of  July, 
1867:  "The  steamer  is  just  starting,  and 
I  have  only  time  to  say  that  your  letter  of 
the  nth,  by  private  hand,  has  been  rec'd, 
advising  us  that  you  had  drawn  on  me  for 
$3,000  gold.  In  former  letters  you  will  have 
learned  the  condition  of  things  here,  and  that 
there  is* no  money  to  pay  same,  and  that 
former  dr'ft  of  De  Lagnel  has  been  returned 
unpaid,  and  that  you  were  urged  to  try  and 
get  along  with  what  resources  you  had. 
These  letters,  no  doubt,  reached  you  in  time 
to  prevent  your  drawing,  as  no  draft  has 
been  presented,  and  we  hope  by  this  time 
there  is  no  necessity  for  doing  so." 

Under  date  of  October  6,  1867,  Exall  wrote 
to  Garth:  "By  this  steamer  I  am  in  receipt 
of  yours  of  10th  and  20th  of  July  and  10th 
of  August.  I  was  much  disappointed  that 
my  urgent  demands  for  money  were  not  fav- 
orably answered.  I  have  complied  with  the 
requests  in  your  various  letters  in  reference 
to  giving  you  exact  information  concerning 
affairs  here.  I  now  have  to  urge  you  to  send 
me  means.  I  have  heretofore  been  keeping 
above  water  by  using  the  stock  which  I  for- 
tunately had  on  hand;  that  is  now  entirely 
exhausted.  I  have  neither  money,  stock,  nor 
credit.  This  latter  I  would  not  use  even  if 
I  had  it,  as  in  this  country  it  is  an  individual 
obligation  and  no  company  affair.  Now,  you 
must  either  prepare  to  lose  your  property 
here  or  send  me  money  to  hold  it  (and  that 
speedily)  and  pay  off  debts  of  the  concern. 
I  have  worked  as  economically  as  possible 
and  have  cut  down  expenses  to  the  lowest 
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point.  ...  I  am  working  the  mines 
with  as  few  hands  as  possible.  What  little 
good  metal  is  taken  out  amounts  to  almost 
nothing.  The  $5,000  draft  of  De  Lagnel's 
was  sent  to  a  house  in  this  place  to  be  col- 
lacted,  with  instructions  'to  seize  the  prop-[490] 
erty  in  case  it  was  not  paid.  It  troubled  me 
a  great  deal,  and  I  had  much  difficulty  in 
warding  it  off.  The  concern  to  whom  the 
draft  was  sent  showed  me  his  instructions 
and  also  the  original  draft.  Fortunately  for 
the  company,  there  was  a  flaw  in  the  draft; 
De  Lagnel  failed  to  sign  his  position,  as  su- 
perintendent of  the  La  Abra  Silver  Mining 
Company;  simply  signed  his  name,  making 
it  an  individual  affair.  This  was  the  only 
thing  that  kept  them  from  seizing  the  prop- 
erty. I  told  them  they  could  do  nothing 
with  the  property  here,  as  the  company  were 
not  obligated  on  the  draft.  I  have  exhausted 
all  the  ore  that  I  had  on  hand  that  was 
worth  working.  That  which  I  worked  was 
very  poor  and  the  yield  small.  The  La  Luz, 
on  the  patio,  won't  pay  to  throw  it  into  th« 
river.  I  have  had  numerous  assays  made 
from  all  parts  of  each  pile;  the  returns 
won't  pay.  Amparas  are  not  now  granted, 
and  mines  are  to  be  held  only  by  working. 
I  am  compelled  to  keep  men  in  mines  which 
yield  nothing,  merely  to  hold  them.  This  I 
can  do  no  longer,  as  I  have  nothing  to  give 
the  men  for  their  labor,  and  must  now  take 
the  chances  and  leave  the  mines  unprotect- 
ed." 

The  same  letter  contains  a  statement  as  to 
the  situation  which  contrasts  most  strangely 
with  the  charge  that  the  company  was  pre- 
vented from  successfully  working  its  mines 
by  the  conduct  of  the  Mexican  authorities. 
That  statement  was:  "By  next  steamer 
will  send  you  full  statement^  of  past  months. 
The  returns  from  Durango  were  small.  I 
turned  it  over  to  E.  P.  &  Co.,  as  I  was  owing  ' 

them.  There  is  no  difficulties  about  author- 
ities, boundaries,  or  anything  else  concern- 
ing the  mines  and  hacienda,  provided  there 
is  money  in  hand,  and  money  must  be  sent. 
[  hope  I  have  urged  this  point  sufficiently  so 
that  you  may  see  fit  to  send  me  something  to 
hold  the  mines.  I  should  be  sorry  to  see 
them  lost  on  this  account.  Please  telegraph 
me  if  you  intend  sending  money?  I  fear 
that  before  I  can  get  a  reply  to  this  that 
something  may  have  occurred.  Of  course. 
Colonel  Le  Lagnel  informed  you  the  condi- 
tions and  terms  on  which  I  took  charge  of  af- 
fairs here,  which  was  the  same  that  he  was 
getting,  and  if  I  had  known  at  the  time  what 
difficulties  I  was  going  to  have  in  procuring 
'means  to  keep  the  concern  in  motion,  I[491] 
would  have  refused  on  any  terms.  I  am 
much  in  need  of  money,  as  I  wish  to  use  it 
here.  I  will,  in  a  month  or  so,  draw  on  you 
through  Wells,  Fargo,  &,  Co.,  San  Francisco, 
for  $1,500 — please  inform  me  by  earliest  op- 
portunity that  you  will  meet  the  draft.  .  .  . 
I  hope  that  before  this  reaches  you  that  some 
steps  will  have  been  taken  to  procure  means 
to  operate  with." 

On  the  10th  of  October,  1867,  Garth  wrote 
to  Exall:     "I  am  very  sorry  to  say  that  it 
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iB  not  pouible  to  aid  you  from  here,  mud  that 
you  must  rely  entirely  upon  the  rewureea 
of  the  mines  and  mill  to  Iceep  you  going  and 
to  reliere  you  of  debts  heretofore  contracted. 
It  is  not  possible  for  tis  to  direct  any  partieu- 
lar  course  for  you,  but  only  to  urge  you  to 
try  and  work  along  as  well  as  you  can,  cut- 
ting down  expenses  and  avoid  embarrassing 
yourself  with  debts.  The  Bank  of  Califor- 
nia has  again  sent  Colonel  De  Lagnel's  draft 
here  for  collection,  but  it  was  not  possible 
to  pay  same,  and  it  will  have  to  return  to 
Mexico,  and  we  do  hope  you  will  be  able  to 
make  some  satisfactory  arrangement  u>  pay 
it." 

Under  date  of  November  17,  1867,  Exall 
wrote  to  Garth  from  Mazatlan :  "Yours  of 
the  30th  September  is  ^ust  at  hand,  and,  con- 
trary to  my  expectations,  contains  nothing 
of  an  encouraging  nature.  I  expected  after 
having  previously  written  so  positively  in 
reference  to  the  critical  state  of  affairs  with 
me,  that  you  would  have  sent  me  by  thi» 
mail  some  means  to  relieve  me  from  my  em- 
barrassing position.  I  have  in  former  let- 
ters laid  before  you  the  difficulties  under 
which  I  was  laboring  and  begged  that  you 
would  send  me  means,  and  was  relying  much 
on  the  present  mail,  expecting  that  some  no- 
tice would  have  been  taken  of  my  urgent  de- 
mands for  assistance  to  protect  the  property 
belonging  to  the  company.  To  add  to  my 
further  embarrassment,  Mr.  Cullins,  whose 
time  expired  on  the  16th  inst., — since  my 
leaving  Tayoltita — (I  left  there  on  the  lOth 
for  this  point),  intends  to  commence  suit  in 
the  courts  here  for  his  year's  salary.  I  am 
endeavoring  to  get  him  to  delay  proceedings 
until  the  arrival  of  the  next  stieamer  (don't 
know  as  yet  if  I  will  succeed  in  getting  him 
to  delay),  when  I  hope  you  will  have  seen 
[492]the  necessity  of  acting*decidedly  and  sending 
means  to  prosecute  the  works  and  pay  off  the 
debts  of  the  company,  or  abandoning  the  en- 
terprise at  once.  Nothing  can  be  done  with- 
out a  further  expenditure  of  money.  I  am 
now  doing  little  or  nothing  in  the  mines,  and 
will,  when  I  return,  discharge  the  few  men 
who  are  now  at  work  in  them.  This  I  am 
compelled  to  do.  as  I  have  no  money,  and  my 
stock  is  almost  entirely  exhausted,  and  I  fear 
if  money  isn't  very  soon  sent  some  of  the 
mines  will  become  open  to  denouncement.  In 
my  last  letter  I  mentioned  the  amount  re- 
quired for  immediate  demands,  $3,000,  which 
must  be  sent  out.  By  next  steamer  Mr.  El- 
der, Slone,  and  Cullins,  if  paid  off,  will  sail 
for  San  Francisco ;  if  not  paid  off,  suit  will 
'  be  commenced,  and  as  I  have  no  means  to  de- 
fend the  case,  fear  it  will  go  against  me. 
When  these  parties  leave,  the  hacienda  will 
be  left  almost  entirely  alone,  there  being 
only  myself,  Mr.  Granger,  who  I  am  also 
owing,  and  I  away  most  of  the  time.  What 
you  intend  doing  must  be  done  promptly. 
Please  send  me  Mr.  Cullins'  contract  with 
you.  The  political  state  of  the  country  just 
now  is  rather  discouraging.'  I  hope  by  the 
time  this  reaches  you  will  have  rec'd  state- 
ment sent.  Everything  at  mines  as  it  was 
when  I  last  wrote,  only  more  gloomy  in  ap- 
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pearanoe  on  ac't  of  not  being  able  to  employ 
the  people  and  put  things  in  operation. 
Please  do  something  immediately,  and  iUf 
form  me  as  speedily  as  possible." 

Still  relief  did  not  come  to  £!xall  and  he 
again  wrote  to  Garth  from  Mazatlan,  under 
date  of  December  18,  1867,  a  most  urgent 
letter.  It  is  here  given  in  full :  "I  arrived 
here  a  few  days  since.  Beceived  by  steamer 
^ours  of  October  10,  informing  me  of  your 
inability  to  send  me  the  means  to  operate 
with  and  meet  my  obligations.  I  have  in 
previous  letters  expressed  the  condition  of 
affairs  with  me,  and  begged  that  you  would 
do  something.  Thus  far  I  have  been  able 
to  protect  your  interests  here,  but  affairs 
haive  gotten  to  such  a  point  that  I  am  unable 
to  do  so  longer  without  money.  Mr.  Cullins, 
who  I  informed  you  in  a  former  letter  would 
leave,  insisted  upon  doing  so  by  this  steam- 
er. He  demands  a  settlement,  otherwise  he 
will  immediately  commence  suit,  and  had 
made  preparations  to  do  so.  To  keep  the 
matter  from  the  oourta  *I  was  compelled  to[498] 
borrow  money  to  pay  him  off.  The  balance 
due  him,  and  the  amount  I  had  to  borrow 
here,  was  $1,492.  He  has  troubled  me  a 
great  deal — ^has  been  exceedingly  unreason- 
able. On  yesterday  the  agent  of  the  Bank 
of  California  informed  me  that  he  received 
the  draft  by  the  last  steamer  (which  ar- 
rived a  few  days  ago),  and  would  imme- 
diately commence  legal  proceedings,  and  sent 
the  draft  on  to  the  courts  here.  I  am  ut- 
terly unable  to  oppose  them ;  first,  I  have  no 
means,  and,  again  I  am  not  your  agent  here, 
never  having  received  a  power  of  attorney 
from  you,  which  will  be  necessary,  for  I 
cannot  act  in  these  courts  without  it.  The 
Bank  of  California — and  will  do  something 
to  recover  the  amount  of  the  draft  before 
the  amount  is  doubled  by  the  expenses.  For 
God's  sake,  telegraph  to  pay  them.  Matters 
of  this  nature  once  getting  in  these  courts 
it  takes  large  sums  to  oppose  tbem.  The 
first  steps  taken  by  the  courts  will  be  to 
send  someone  to  the  hacienda  to  see  to  and 
secure  everything  there.  This  will,  of  course, 
stop  everytiiing  and  make  it  impossible  for 
me  to  protect  your  interests.  For  your  own 
sake  in  the  matter  pay  them  betore  things 
go  further.  My  position  is  extremely  em- 
barrassing, and  I  know  not  what  to  do,  and 
will  have  to  be  guided  entirely  by  circum- 
stances. I  will,  of  course,  do  eveiTthing  in 
my  power,  and  may  have  to  act  in  a  very 
cautious  manner,  and  will  probably  act  in  a 
manner  which  may  occasion  censure.  Now, 
all  I  ask  of  you  is  to  judge  my  actions  just- 
ly, and  consider  my  circumstances,  and  be- 
lieve I  am  doing  the  best  for  your  interests. 
I.  am  doing  nothing  at  the  mines,  and  have  . 
only  one  person  left  with  me.  Please  attend 
to  this  matter  promptly.  I  am  writing 
very  hurriedly,  as  there  is  a  war  steamer  just 
leaving  San  Francisco,  which  will  arrive 
there  some  days  firior  to  the  regular  mail. 
I  leave  for  the  mines  in  a  few  hours.  At- 
tend to  this  at  once  and  tel^raph  me." 

Ehcall  still  failed  to  bear  anything  of  an 
encouraging  character   from   de   company. 
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He  again  wrote  most  urgently,  to  Oarth  on 
the  24th  day  of  January,  18(S8,  as  follows: 
"I  came  down  to  meet  steamer  from  San 
Francisco,  in  hopes  of  receiving  letters  from 
yo  1 :  I  received  none,  and  now,  being  entirely 

494]'*out  of  funds  and  stock,  and  being  sued  by 
agents  from  Bank  of  California  for  the  pay- 
ment, have  to  let  things  take  their  own 
course,  as  I  am  unable  longer  to  protect  your 
interests  h«re.  In  previous  letters  I  gave 
you  a  full  and  detailed  accounts  of  affairs 
here,  and  such  frequent  repetitions  I  find 
useless,  and  will  simply  8tat«  that  I  am  do- 
ing nothing  whatever  at  the  mines,  and  can- 
not until  1  receive  money  to  operate  with.  1 
haven't  means  to  protest  now,  and  they  are 
liable  to  be  deqounced  at  any  moment. 
Some  months  since  I  wrote  you  for  titles; 
the  government  demanded  them;  they  have 
not  been  received.  By  steamer  I  sent  you 
a  telegram  from  San  Francisco;  no  reply. 
The  parties  I  sent  the  despatch  to  in  San 
Francisco  sent  it  on  to  New  York.  I  am 
owing  considerable  and  no  means  of  paying. 
What  is  your  intention?  Is  it  vo  let  your 
interests  here  go  to  the  dogsT  You  have 
either  to  do  this  or  send  money  out  to  pro- 
tect them.  If  by  next  steamer  I  receive  no 
assistance  from  you,  I  intend  leaving  for  the 
cast  I  will  go  via  San  Francisco,  will  from 
there  telegraph  you  what  further  steps  I 
shall  take.  I  have  been  doing  everything 
in  my  power  to  keep  the  Bank  of  California 
from  getting  possession;  thus  far  have  suc- 
ceeded, but  can  prevent  them  no  longer,  and 
fear  they  will  eventually  have  their  own 
way.  Mr.  Cullins  (who  is  not  the  man  he 
was  represented  to  be)  left  by  last  steamer. 
I  have  only  one  man  now;  am  compelled  to 
keep  someone.  Please  telegraph  me  in  San 
Francisco,  care  of  Weil  &  Co.,  immediately 
on  receipt  of  this.  You  can  judge  by  what 
has  been  done  in  New  York  and  send  me 
whether  or  not  I  may  have  left.  Please  let 
me  know  your  intentions." 

The  situation  had  become  financially  so 
discouraging  to  Exall  that  he  determined  to 
leave  the  mines  and  return  to  New  York. 
So  under  date  of  February  26,  1868,  he  wrote 
to  James  Granger,  who  sometimes  called 
himself  Santiago  Granger,  and  who  was  at 
the  mines,  this  letter:  "As  circumstances 
are  of  such  a  nature  as  to  compel  me  to 
leave  for  San  Francisco,  and  probably  for 
New  York  to  inquire  into  the  intentions  of 
this  company,  1  place  in  your  hands  the  care 
and  charge  of  the  affairs  of  the  La  Abra  S. 

4S5]M.  Co.,  together  with  'its  property.  You  are 
invested  hereby  with  all  power  confided  to 
me,  of  course,  acting  in  all  your  transactions 
with  an  eye  to  the  interests  of  the  company. 
This  will,  to  you,  should  occasion  require  it, 
be  ample  evidence  of  the  right  possessed  by 
you  to  act  in  their  behalf."  Notwithstand- 
ing the  execution  of  this  paper,  Exall  testi- 
fied in  his  deposition  taken  before  the  com- 
mission in  1874  as  follows :  "I  did  not  leave 
said  mines,  hacienda,  or  property  in  charge 
of  said  Granger,  or  any  other  person,  nor  did 
I  give  any  charge,  control,  powers,  or  author- 
i^  of  or  over  the  same,  or  any  part  of  the 
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same,  to  him,  or  anyone  else,  and  if  he,  or 
any  other  person,  has  taken  charge  or  con- 
trol of  said  mines,  hacienda,  and  property,  or 
of  any  of  it,  or  has  sold,  used,  or  in  any  way 
disposed  of  any  of  it,  each  of  such  acts  was 
without  any  power  or  authority  or  right 
whatever  to  do  so,  so  far  as  any  act  by  me 
or  for  me,  or  on  my  part,  as  superintendent 
or  otherwise,  is  concerned."  We  also  find 
in  the  record  a  letter  from  Exall,  written 
from  New  York  to  Granger  under  date  of 
May  8,  1868,  in  which  the  writer  says :  "Of 
course,  on  the  first  day  of  my  arrival  here,  I 
saw  nothing  of  the  company.  The  day.  after 
I  went  down  and  saw  Garth.  Had  a  long 
talk  concerning  affairs,  and,  contrary  to  our 
expectations,  gave  me  no  satisfaction ;  didn't 
seem  to  intend  to  do  anything  more.  I  have 
seen  him  several  times,  but  have  got  nothing 
from  him  of  an  encouraging  nature.  He 
seems  disgusted  with  the  enterprise,  and, 
so  far  as  regards  himself,  intends  to  do  noth- 
ing more,  or  have  nothing  more  to  do  with 
it.  ...  I  wish  I  could  send  you  some 
means  to  get  along  with,  knowing  you  must 
be  having  quite  a  rough  time,  but  am  unable. 
I  expecteid  to  be  paid  up  here;  its  not  hay- 
ing been  done  plays  the  devil  with  my  ar- 
rangements." Among  the  letters  now  pro- 
duced in  evidence  is  one  from  Granger,  writ- 
ten from  Tayoltita  under  date  of  August  12, 
1868,  to  Senor  Don  Remegio  Rocha.  That 
letter  was  in  these  words:  "I  have  received 
the  communication  calling  upon  this  com- 
pany to  pay  $52.60  each  month  for  taxes  im- 
posed by  the  legislature  of  the  state,  and 
presume  it  to  be  correct;  but  as  I  am  only 
acting  in  the  absence  of  the  superintendent, 
and  as  there  is  no  money  nor  'effects  to  pay  [490 j 
this  tax,  I  beg  you  to  wait  until  the  month 
of  November,  at  which  time  said  superin- 
tendent is  to  come,  and  then  the  sums  due 
by  this  company  on  account  of  this  tax  will 
be  paid." 

From  the  above  and  other  evidence  in  the 
record  it  is  certain  that  before  the  La  Abra 
Company  ceased  to  work  the  mining  prop- 
erty it  had  become  utterly  bankrupt,  and 
that  its  abandonment  of  all  operations  at 
the  mines  was  due  to  its  inability  from  want 
of  funds  to  carry  them  on,  and  to  the  belief, 
founded  upon  the  experience  of  two  years 
and  more,  that  the  mines,  if  not  entirely 
worthless,  were  not  of  sufficient  value  to  jus- 
tify its  owners  in  proceeding  further  in  their 
development.  If  the  proper  working  of  the 
mines  while  Bartholow,  De  Lagnel,  and  Ex- 
all were  successively  in  charge  of  them  was 
prevented  by  the  acts  or  omissions  of  duty 
on  the  part  of  the  public  authorities  of  Mexi- 
co, surely  that  fact  would  have  been  disclosed 
by  the  letters  or  reports  made  to  the  com- 
pany by  its  several  superintendents.  The 
demand  made  during  that  time  by  the  com- 
pany's representatives  in  charge  of  the  mines 
was  not  for  military  or  civil  protection,  but 
for  the  money  needed  to  develop  the  property 
and  to  meet  the  debts  incurred  at  the  mines 
during  the  progress  of  the  work  there.  We 
do  not  doubt  that  the  situation  was  accu- 
rately described  by  Exall  when  in  the  above 
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letter  to  Garth  of  October  6,  1867,  he  re- 
ported that  "there  are  no  difficulties  about 
authorities,  boundaries,  or  anything  else 
concerning  the  mines  and  hacienda,  provided 
there  is  money  on  hand,  and  money  mtut  be 
sent;"  and  when  in  his  letter  of  November 
17,  1867,  he  endeavored  to  impress  Garth 
with  "the  necessity  of  acting  decidedly  and 
■ending  means  to  prosecute  the  works  and 
pay  off  the  debts  of  the  company,  or  aban- 
doning the  enterprise  at  once."  In  that  con- 
dition of  affairs,  it  is  not  strange  that  Kx- 
all  in  the  letter  of  January  24,  1868,  just 
before  he  left  Mexico  for  New  York,  wrote  to 
Garth:  "I  am  owing  considerable  and  no 
means  of  paying.  What  is  your  intention  T 
Is  it  to  let  your  interests  here  go  to  the 
dogs?  You  nave  either  to  do  this  or  send 
money  out  to  protect  them."  We  have  seen 
that  Garth,  as  the  representative  of  the  com- 
[MTJipany,  in  'a  letter  to  Ezall,  dated  July  10, 
I8G7,  warned  him  against  running  into  debt 
and  getting  into  difficulty  with  the  author- 
ities, "if  there  are  any  such  things  exist- 
ing;" "but,"  he  continued,  "at  the  same  time 
be  firm  in  maintaining  your  rights,  and 
don't  submit  to  imposition  except  by  force, 
and  then  make  a  legal  and  formal  protest 
as  a  citizen  of  the  United  States  and  as  an 
American  company  duly  organized  and  pros- 
ecuting a  legitimate  business  under  the  pro- 
tection of  the  law,  and  our  rights  will  be 
protected  by  our  government."  Now,  it  does 
not  appear  that  there  was  any  formal  pro- 
test before  the  United  States  Consul  at  Ma- 
zatlan  by  any  representative  of  the  company 
to  the  effect  that  the  Mexican  authorities 
had  so  acted  or  failed  in  duty  as  to  compel  it 
to  abandon  ite  property  in  Mexico.  If  the 
company's  superintendente  had  any  such 
view  of  the  situation  when  they  returned  to 
the  United  States  and  gave  an  account  of 
their  management  of  the  property,  how  nat- 
ural it  would  have  been  for  the  company,  in 
some  formal  way,  to  have  promptly  brought 
the  whole  matter  to  the  attention  of  the  gov- 
ernment of  the  United  States,  and  sought 
ite  aid  in  order  to  have  justice  done  to  them 
by  the  Republic  of  Mexico.  No  such  course 
was  taken,  and  we  cannot  doubt,  in  view  of 
the  evidence  adduced  after  the  commission 
made  ite  award,  in  connection  with  the  evi- 
dence before  that  tribunal,  that  thie  idea  of 
attributing  the  losses  of  the  company  to  the 
wrongful  conduct  of  the  Mexican  authorities 
never  occurred  to  the  company  until  after 
the  organization  of  the  commission,  long 
after  the  arrival  of  Exall  in  New  York.  In 
March,  1870,  the  company  for  the  first  time 
gave  notice  to  the  Department  of  State  that 
it  had  any  claim  against  the  Republic  of 
Mexico.  It  then  claimed  only  $1,930,000. 
A  few  months  later  it  increased  ite  claim 
to  $3,000,030,  and  before  the  commission 
concluded  ite  labors,  it  amended  ite  claim  and 
fixed  it  at  $3,962,000. 

One  point  in  connection  with  the  letter- 
impression  book  cannot  be  passed  without 
notice.  It  is  contended  that  what  passed 
between  Garth  and  the  superintendente  in 
«60 


charge  of  the  property,  in  the  form  of  !et> 

ters  or  reporte  by  the  latter  to  the  former, 
was  not  admissible  in  evidence  against  the 
company.  This  proposition  cannot  be  (nu-CMS] 
tained.  The  superintendente  placed  at  the 
mines  were  ite  representetives  in  coarge  of 
the  company's  property.  What  they  did  at 
the  locality  of  the  properly  in  and  about  ita 
management  were  the  acts  of  the  company, 
so  far  as  those  acte  were  within  the  scope  of 
the  business  intrusted  to  them.  So  what 
they  said  while  engaged  in  T"*i^g'''g  and 
with  reference  to  the  management  of  the 
property,  particularly  what  they  reported 
to  their  principal  in  respect  to  the  condi- 
tion of  the  property  and  their  acte  in  the 
course  of  the  business,  constitute  part  of  the 
rea  geatas  of  the  controversy  between  the 
parties.  The  vitel  inquiry  in  this  cause  is 
whether  the  company's  representatives  at 
the  mines  were  prevented  by  the  Mexican 
authorities  from  developing  and  working 
them,  whereby  it  was  forced  to  abandon  the 
property.  Surely,  what  those  represente- 
tives said  and  did  or  forbore  to  do  at  the 
mines,  bearing  upon  that  inquiry,  would 
have  been  part  of  the  res  gesta  and  admissi- 
ble in  evidence  against  the  company.  Upon 
like  ground,  their  written  reporte  or  letters 
to  the  company  while  in  charge  of  the  prop- 
erty and  in  respect  of  ite  management  are 
admissible  in  evidence  so  far  as  they  bear 
upon  the  sanie  inquiry  and  constitute  a  part 
of  the  res  geatoe.  The  rule,  we  think,  is  ac- 
curately ste}«d  by  Greenleaf,  who,  after  say- 
ing that  the  act  of  declaration  of  each  mem- 
ber of  a  partnership  in  furtherance  of  the 
common  object  of  the  association  is  the  act 
of  all,  because  by  the  very  act  of  association 
each  one  is  constituted  the  agent  of  all  in  re- 
spect of  the  common  business,  says :  "A  kin- 
dred principle  governs  in  regard  to  the  decla- 
rations of  agente.  The  principal  constitutes 
the  agent  his  representetive,  in  the  transac- 
tion of  oertein  business;  whatever,  there- 
fore, the  agent  does,  in  the  lawful  prosecu- 
tion of  that  business,  is  the  act  of  the  prin- 
cipal whom  he  represente.  And,  'where  the 
acte  of  the  agent  will  bind  the  principal, 
there  his  representetions,  declarations,  and 
admissions  respecting  the  subject-matter, 
will  also  bind  him,  if  made  at  the  same  time, 
and  constituting  part  of  the  rea  gestce.'  They 
are  of  the  nature  of  original  evidence,  and 
not  of  hearsay;  the  representetion  or  stete- 
ment  of  the  agent,  in  such  cases,  being  the 
ultimate  fact  to  be  proved,  and  not  an  ad- 
mission of  'some  other  fact.  But  it  must  be[490 
remembered  that  the  admission  ot  the  agent 
cannot  always  be  assimilated  to  the  admis- 
sion of  the  principal.  The  party's  own  ad- 
mission, whenever  made,  may  be  griven  in  evi- 
dence against  him ;  but  the  admission  or  dec- 
laration of  his  agent  binds  him  only  when  it 
is  made  during  the  continuance  of  the  agency 
in  regard  to  a  transaction  then  depending  et 
dum  fervet  opus.  It  is  because  it  is  a  verbal 
act,  and  part  of  the  rea  gesta,  that  it  is  ad- 
missible at  all ;  and,  therefore,  it  is  not  nec- 
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essary  to  call  the  agent  himself  to  prove  it; 
but,  wherever  what  he  did  is  admissible  in 
evidence,  there  it  is  competent  to  prove  what 
he  said  about  the  act  while  he  was  doing  it; 
and  it  follows,  that,  where  his  right  to  act  in 
the  particular  matter  in  question  has  ceased, 
the  principal  can  no  longer  be  affected  by 
his  declarations,  they  being  hearsay."  Vol. 
1,  {  113.     See  also  Story,  Agency,  S  134. 

IJpon  a  careful  scrutiny  of  all  the  evidence 
we  are  of  opinion  that  so  far  from  the  Mexi- 
can government  being  legally  responsible  for 
tLe  losses  falling  upon  the  company,  its  in- 
vestment was  without  profitable  results  be- 
cause the  company  did  not  have  or  did  not 
furnish  to  its  superintendents  at  the  mines 
the  funds  required  for  their  successful  de- 
velopment, anil  did  not  find  the  property  to 
be  as  valuable  as  they  had  supposed.  All 
this  is  apparent  from  the  reports  made  from 
time  to  time  to  the  company  by  its  superin- 
tendents, duplicate  originals  of  which  are  to 
be  found  in  the  letter-impression  book  which 
was  not  before  the  commission.  The  identity 
of  that  book  is  fully  established  and  the 
Mexican  Bepublic  is  not  fairly  chargeable 
with  negligence  in  not  having  discovered  it 
sooner.  It  is  certain  that  that  government, 
within  a  reasonable  time  after  it  received 
the  book,  delivered  it  to  the  Department  of 
State,  and  called  attention  to  the  important 
and  vital  facts  disclosed  by  it,  so  that  the 
United  States  could  take  such  action  as  its 
sense  of  duty  suggested. 

Our  conclusion  is  that  the  question  stated 
in  the  act  of  1802 — ^whether  the  award  in 
question  "was  obtained  as  to  the  whole  sum 
included  therein,  or  as  to  any  part  thereof, 
by  fraud  effectuated  by  means  of  false  swear- 
t800]ing  or  other  false  'and  fraudulent  practices 
on  the  part  of  the  said  La  Abra  Silver  Min- 
ing Company,  or  its  agents,  attorneys,  or  as- 
signs"— must  lie  answered  in  the  affirmative 
as  to  the  whole  sum  included  in  the  award. 
That  company  placed  before  the  commission 
a  state  of  facts  that  had  no  existence,  and 
which  we  are  constrained  by  the  evidence  to 
say  its  principal  representatives  must  have 
known  had  no  existence,  but  which  being 
credited  by  the  commission  under  the  evi- 
dence adduced  before  it  brought  about  the 
result  complained  of  in  the  bill.  The  whole 
story  of  losses  accruing  to  that  company  by 
reason  of  wrongs  done  by  the  authorities  of 
Mexico,  is,  under  the  evidence,  improbable 
and  unfounded.  We  do  not  wish  to  be  un- 
derstood as  saying  that  the  company  did 
not  meet  with  losses  on  account  of  its  invest- 
ments in  this  mining  property.  But  we  do 
adjudge  that  it  had  no  claim  which,  upon 
any  principle  of  law  or  equity,  it  was  en- 
titled to  assert  against  the  Republic  of  Mexico. 
The  decree  beJoto  ia  affirmed. 

Mr.  Justice  Oray  did  not  hear  the  argu- 
ment on  the  facts  and  took  no  part  in  their 
consideration.    Mr.  Justice  M^eiuut  took 
no  part  in  the  decision. 
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UNITED  STATES,  Appt., 

V. 

ANTONIO  SERAPIN  PENA,  L.  Z.  Far- 
well,  and  M.  Z.  Farwell,  and  Jose  A. 
Garcia,  et  at. 

(See  8.  C.  Reporter's  e<L  500-509.) 

Time  for  appeal  from  court  of  private  land 
claims — postponement  by  direliction  of 
United  States  attomei/ — dismissal  for 
want  of  assignment  of  errors — appeal  al- 
lowed by  associate  justice — Meaioan  grant 
in  severalty — effect  of  long-oontinued  pos- 
session — possession  interrupted  by  war~~ 
additional  grant  after  treaty  of  Guada- 
lupe Hidalgo. 

1.  The  right  of  appeal  from  the  court  of  pri- 
vate land  claims  on  the  part  of  the  United 
States  continues  to  exist  under  {  9  of  tbe  act 
creating  that  court  (26  Stat,  at  T.i.  858),  until 
six  months  next  after  tbe  receipt  by  the  At- 
torney General  of  a  statement  of  the  case 
and  the  points  decided. 

2.  The  sufficiency  of  the  reasons  for  the  de- 
lay of  the  United  States  attorney  In  giving 
a  notice  to  tbe  Attorney  General  of  a  judg- 
ment confirming  a  private  land  claim,  where- 
by tbe  time  for  an  appeal  by  the  United 
States  Is  extended.  Is  shown  by  an  allowance 
of  tbe  appeal  by  a  justice  whose  attention 
was  called  to  this  question. 

5.  An  appeal  will  not  be  dismissed  for  want 
of  an  assignment  of  errors,  as  the  conrt,  un- 
der rule  21,  1  4,  may,  at  Its  option,  notice  a 
plain  error  not  assigned. 

4.  An  appeal  may  be  allowed  by  an  associate 
justice  of  the  court  of  private  land  claims 
by  virtue  of  i  9  of  the  act  creating  that  conrt, 
which  provides  for  appeals  In  tbe  same  man- 
ner and  upon  the  same  conditions  as  appeals 
from  circuit  courts  of  the  United  States,  In 
which,  by  U.  S.  Rev.  Stat,  i  999,  any  judge 
of  such  conrt  has  the  power  to  act. 

6.  A  grant  In  severalty  was  made  by  a  Mexi- 
can grant  to  an  applicant  and  his  associates, 
when  It  directed  the  alcalde  to  place  them 
In  possession,  "setting  forth  a  general  dona- 
tion, In  which  shall  necessarily  be  stated 
the  boundaries  of  said  possession,"  also  re- 
quiring tbe  alcalde  to  "take  charge  of  the 
general  document  of  distribution,  which 
shall  be  for  the  archives,"  and  to  "give 
testimonies  therefrom  as  may  be  requested," 
—especially  when  It  appears  that  the  alcalde 
distributed  the  lands  to  tbem  severally,  giv- 
ing juridical  possession  accordingly. 

8.  Some  Interruption  of  possession  under  a 
Mexican  grant  during  the  war  between  the 
United  States  and  Mexico  Is  not  fatal  to  the 
validity  ot  the  grant. 

7.  Neither  a  prefect  nor  an  alcalde  bad  power 
to  make  a  grant  of  lands  on  behalf  of  the 
Mexican  government. 

[No.  72.] 

Submitted  October  27,  J899.    Decided  De- 
cember 18,  1899. 

APPEAL  by  the  United  States  from  a  de- 
cision of   the   Ourt  of  Private   Land 
Claims.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  John  K.  Richards  and 
Mr.  Matthexv  O.  Reynolds  argued  the 
cause  and  filed  a  brief  for  appellant. 
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^  Messrs.  Edward  L.  Bartlett  and  T.  B. 
Gatron  argued  the  cause  and  filed  briefe  for 
appellees. 

Contentions  of  counsel  sufficiently  ap- 
pear in  the  opinion. 

[601]  *Mr.  Justice  Brewer  delivered  the  opin- 
ion  of  the  court: 

This  case  comes  from  the  court  of  private 
land  claims,  and  the  first  contention  of  ap- 
pellees, made  on  a  motion  to  dismiss  the  ap- 
peal, 'is  that  it  was  not  taken  in  time.  The 
decree  was  entered  December  1,  1806,  and 
the  appeal  was  not  allowed  until  April  14, 
1808.  Section  9  of  the  act  creating  the 
court  of  private  land  claims  (26  Stat,  at 
L.  858),  while  giving  to  either  party  the 
right  of  appeal  witnin  bIx  months  from  the 
date  of  the  decision,  also  provides  that  on 
the  rendition  of  a  judgment  confirming  any 
claim  it  shall  be  the  duty  of  the  attorney  of 
the  United  States  to  notify  the  Attorney 
General  in  writing  of  the  judgment,  giving 
a  dear  statement  of  the  case  and  the  points 
decided, — a  statement  to  be  verified  by  the 
oertiflcate  of  the  presiding  judge  of  the 
eourt;  and  also  that  if  the  Attorney  Gen- 
eral shall  not  receive  such  statement  within 
sixty  days  next  after  the  rendition  of  a  judg- 
ment the  right  of  appeal  on  the  part  of  the 
United  States  shall  continue  to  exist  until 
six  months  next  after  the  receipt  of  thestate- 
ment.  It  appears  in  the  fecord,  from  the 
certificate  of  the  judge  allowing  the  appeal, 
that  no  such  statement  was  sent  to  the  At- 
torney General  until  March  9,  1898,  or  re- 
oeived  by  him  until  March  25,  1808.  So, 
within  the  letter  of  the  statute,  the  time  for 
an  appeal  on  the  part  of  the  United  States 
had  not  expired. 

[SOS]  *It  is  also  insisted  that  it  is  the  dul^  of 
the  United  States  attorney  to  give  this  no- 
tice, and  that,  therefore,  his  dereliction  can- 
not enlarge  the  time  within  which  the  gov- 
ernment must  act  if  it  wishes  to  appeal.  Can 
he,  it  ia  asked,  continue  indefinitely  the  right 
of  appeal?  In  the  brief  filed  by  tiie  govern- 
ment is  a  statement  of  the  reasons  for  the 
delay  in  giving  the  notice,  but  it  is  unneces- 
sary for  us  to  enter  into  any  examination 
of  the  matter.  It  is  enough  that  it  was 
called  to  the  attention  of  one  of  the  justices 
of  the  trial  court,  who  has,  by  allowing  the 
appeal,  approved  tiie  action  of  the  attorney. 
It  is  for  tne  party  challenging  such  action 
to  show  that  it  was  wrong. 

A  third  proposition  is  Uiat  no  assignment 
of  errors  is  aimexed  to  the  transcript,  as  re- 
quired by  SI  097  and  1012  of  the  Revised 
Statutes.  But  this  is  not  sufficient  to  com- 
pel a  dismissal  of  the  appeal.  Paragraph  4 
of  role  21  of  this  court  provides  that  the 
court  may  at  its  option  notice  a  plain  er- 
ror not  assigned.  School  District  v.  Ball, 
106  U.  S.  428,  27  L.  ed.  237,  1  Sup.  Ct.  Rep. 
417. 

A  final  contention  is  that  the  allowance  of 
appeal  was  not  made  by  the  presiding  judge 
but  by  one  of  the  associate  justices  of  that 
court.  But  the  provision  of  S  0  is  that  ap- 
peals shall  be  taken  in  the  same  manner  and 
upor  the  same  conditions  as  appeals  from 
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the  judgments  of  a  circuit  court  of  the 
United  States,  and  by  §  090  of  the  Bevised 
Statutes  any  judge  of  such  court  has  the 
power  to  acL  The  rule  is  different  in  cases 
coming  from  a  state  court.  Uavnor  v.  New 
York,  170  U.  S.  408,  42  L.  ed.  1087,  18  Sup. 
Ct.  Rep.  631. 

There  is  no  sufficient  reason  for  sustain- 
ing the  motion  to  dismiss,  and  it  is  denied. 

Ccnning  now  to  the  merits  of  the  ease,  U 
is  unnecessary,  in  view  of  the  contentions  of 
the  government,  tb  which  alone  we  direct  our 
attention,  to  consider  other  than  two  mat- 
ters, to  the  understanding  of  which  a  brief 
statement  of  facts  is  necessary.  In  1836 
Jose  Julian  Martinez  and  others  made  appli- 
cation to  the  ayuntamiento  of  Ojo  Caliente 
for  a  tract  of  public  land,  called  "the  Pe- 
taca."  That  body  declared  its  opinion  that 
the  grant  should  be  made,  and  thereupon  the 
governor  signed  this  order: 

Santa  F6,  February  2S,  183C. 
'Having  seen  the  action  of  the  aymitamien-[503} 
to  of  Ojo  Caliente  of  date  22d  instant,  in 
which  they  say  there  is  no  objection  to  grant- 
ing the  applicant  and  bis  associates  the  land 
mentioned,  the  former  grantees  not  possess- 
ing now  any  right  herein,  they  having  aban- 
doned the  same,  the  alcalde  of  said  place  will 
place  those  who  now  apply  for  the  same  in 
possession  thereof  in  the  required  form  and 
in  conformity  with  the  law  on  the  subject, 
setting  forth  the  general  donation,  in  which 
shall  necessarily  be  stated  the  boundaries 
of  said  possession,  and  without  prejudice  to 
any  third  party;  also  binding  tiie  g^ntees 
to  the  obligations  prescribed  by  the  laws  to 
acquire  title,  for  which  purpose  the  alcalde 
shall  take  charge  of  the  general  document  of 
distribution,  which  shall  be  for  the  archives, 
and  he  shall  give  testimonios  therefrom,  as 
may  be  requested  of  him,  on  payment  of  his 
corresponding  fees.  Perez. 

In  pursuance  of  this  order  the  alcalde  pro- 
ceeded to  give  juridical  possession,  and  this 
is  the  report  of  his  action : 

For  the  years  one  thousand  eight  hundred 
and  thirty-six  and  eight  hupdred  and  thirty- 
seven. 

At  Santa  Croc  del  Ojo  Caliente,  jurisdic- 
tion of  this  name,  on  the  twenty-fifth  day  of 
the  month  of  March,  one  thousand  eight  hun- 
dred and  thirty-six,  in  compliance  with  the 
decree  of  the  civil  and  military  governor  of 
the  Territory  of  New  Mexico,  Alvino  Perez, 
of  date  February  25th  of  the  same  year,  in 
which  he  directs  me  to  place  in  possession 
the  petitioners  who  have  applied  for  the  Pe- 
taca  tract  of  land,  and  as  is  set  forth  in  their 
petition  of  date  20th  of  January  of  the  same 
year,  I  proceeded  to  distribute  said  land  in 
the  presence  of  the  parties  interested,  giving 
to  each  one  of  those  mentioned  in  the  list 
one  hundred  and  fifty  varaa  in  a  direct  line, 
designating  to  them  as  their  boundaries  on 
the  south  the  entrance  to  the  canoncito  and 
lands  of  Jose  Miguel  Lucero,  on  the  north 
the  hill  commonly  called  the  Tio  Ortiz  Hill, 
on  the  east  the  creek  of  the  aguaje  of  the 
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[S04]Petac*,  and  on  the'westtheboundaiyof  tha 

Vailecito  grant,  within  which  limits  the  said 
new  grantees  were  located.  Of  these  I  donated 
only  to  citizen  Felipe  Jaquez  from  the  bound- 
•rv  of  Vicente  Martin  to  that  of  Eusebio 
Chaves,  the  land  being  a  narrow  strip  and 
of  little  utility;  thereupon  I  donated  to  citi- 
.  zen  Manuel  Lujan  two  small  valleys,  which 
were  not  measured  with  the  line  and  reach 
to  the  distribution  of  the  said  canoncito,  and 
I  donated  to  citizen  Mariano  Fena  two  small 
valleys,  very  narrow,  without  varying;  and, 
continuing,  I  donated  to  citizen  Antonio 
Eluterrio  Ortiz,  in  the  same  canoncito,  a 
small  valley,  also  without  varying;  follow- 
ing the  same  course  in  the  said  canoncito,  I 
donated  to  citizen  Jose  Francisco  Lucero  a 
small  valley,  also  without  varying,  and  to 
Jose  Antonio  Lucero  another  small  valley, 
the  boundary  thereof  being  on  the  south  the 
mouth  of  the  same  canoncito,  leaving  there- 
for a  plaza  one  hundred  and  fifty  varas,  and 
fifty  for  women's  gardens  and  fifty  for  ingress 
and  egress,  there  remaining  at  the  mouth  of 
the  Canada  de  la  Dorada,  for  common  water- 
ing places,  one  hundred  and  fifty  varasinadi- 
rect  line,  which  donation  I  made  in  the  name 
of  the  national  sovereignty,  in  conformity 
with  the  law  on  the  subject,  the  grantees 
mentioned  in  the  annexed  list  understand- 
ing that  the  pastures,  forests,  waters,  and 
watering  places  are  in  common,  and  they 
were  further  informed  that  he  who  fails  to 
occupy  and  cultivate  the  land  granted  within 
the  term  of  five  years,  in  order  to  acquire 
title,  the  same  cannot  be  by  him  sold,  ex- 
change, or  alienated,  nor  will  he  be  ad- 
mitted in  a  new  settlement;  and  if  any 
should  of  their  own  accord  abandon  the  tract, 
they  remain  informed  further  that  they  pos- 
sess no  right,  such  being  the  requirements 
of  law;  and  being  informed  of  and  agreeing 
to  all  this,  they  received  the  accepted  pos- 
session, in  virtue  of  which  they  plucked  up 
herbs,  leaped,  cast  stones,  and  shouted  with 
joy,  saying,  God  he  praised,  long  live  the  na- 
tion, long  live  the  sovereign  congress  and 
the  law  that  governs  and  protects  us,  and 
other  manifestations  of  pleasure,  by  virtue 
of  which  they  took  possession;  and,  that  it 
may  so  appear,  at  all  times,  I,  under  this  de- 
cree, signed  this  grant  and  donation  with  all 
the  authority  His  Excellency  was  pleased 
[t05]to  confer  'upon  me  for  the  purpose  set  forth 
in  the  above  petition  and  expressed  in  said 
decree  attached  to  the  present  grant,  the  wit- 
nesses being  the  citizens  Jesus  Maria  Bareia 
and  Jose  Maria  Bareia  and  Jose  Francis 
Lncero,  as  properly  made. 

Jose  Antonio  Martinez. 

Jesus  Maria  Bareia. 
There  was  given  to  Juan  de  Jesus  Jaquez 
from  the  boundary  of  Jose  Gabriel  Vigil  to 
a  pinabete  on  the  north ;  valid      (Rubric) 

At  the  close  of  this  follows  the  list  re- 
ferred to  in  the  report. 

What  was  the  scope  and  effect  of  this 
pant?  Obviously  we  think  to  give  to  each 
mdividual  named  in  the  list  the  particular 
tract  set  apart  to  him.  It  was  a  grant  in 
severalty,  and  not  one  of  a  single  large  tract 
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to  several  persons  to  he  by  them  held  in 
common  or  distributed  among  each  other. 
It  matters  not  that  the  petition  for  this 
grant  was  in  the  name  of  only  two  or  three 
individuals,  for  it  was  not  an  uncommon, 
thing  for  one  or  more  to  appear  as  the  rep- 
resentatives of  a  body  or  a  number  of  per- 
sons. The  language  of  the  order  of  the  gov- 
ernor seems  to  contemplate  a  grant  in  sev- 
eralty, for  it  speaks  of  "the  general  dona- 
tion, in  which  shall  necessarily  be  stated  the 
boundaries  of  said  possession."  The  outer 
limits  within  which  the  grants  are  to  be 
made  are  to  be  stated,  and  within  those  lim- 
its the  several  grantees  are  to  have  their 
possessions.  Again,  the  provisions  that  "the 
alcalde  shall  take  charge  of  the  general 
document  of  distribution"  and  "give  testi- 
monios  therefrom  as  may  be  requested,"  car- 
ries the  same  suggestion.  The  alcalde  is  to 
take  charge  of  this  general  document  for 
filing  in  the  archives,  but  while  holding  it 
he  is  to  give  testimonios  from  it  to  the  sev- 
eral parties  who  receive  grants  within  the 
out-boundary  limits. 

But  whatever  doubts  might  arise  from  an 
examination  of  the  governor's  order,  if  that 
was  the  only  document  to  be  considered,  the 
report  of  the  alcalde's  proceedings  shows  af- 
firmatively that  he  distributed  the  lands  in 
.the  presence  'of  the  parties  interested,  "{^v-[506] 
ing  to  each  one  150  varas  in  a  direct  line." 
He  evidently  understoo<l  that  he  was  to  dis- 
tribute this  land  among  certain  individnals. 
He  proceeded  to  do  so  and  gave  juridical 
possession  accordingly.  Whatever  may  be 
thought  of  his  interpretation  of  the  govern- 
or's order,  the  only  juridical  possession 
which  is  shown  to  have  been  given  is  jurid- 
ical possession  in  severalty  to  the  parties 
named  in  the  list.  The  origrinal  petitioners 
were  never  put,  so  far  as  the  record  shows, 
in  juridical  possession  of  the  «ntire  tract, 
and  such  a  grant,  if  it  was  so  intended,  was 
never  made  effective  by  any  juridical  pos- 
session. We  think  it  more  in  consonance 
with  justice  and  equity  to  hold,  not  Uiat  the 
grant  was  of  an  entire  tract  which  never  be- 
came operative  because  of  a  failure  to  give 
juridical  possession,  but  that  the  alcalde 
rightfully  understood  it  as  a  grant  in  sev- 
eralty, and  giving  juridical  possession  vested 
in  the  grantees  the  tracts  of  which  they  were 
so  placed  in  possession.  United  States  ▼. 
Hanta  Fi,  106  U.  S.  875,  41  L.  ed.  874,  17 
Sup.  Ct.  Rep.  472;  United  States  v.  Sando- 
val, 167  U.  S.  278,  42  L.  ed.  168,  17  Sup.  Ct 
Rep.  808 ;  Rio  Arriba  Land  i  Cattle  Co.  t. 
United  States,  107  U.  S.  298,  42  L.  ed.  175, 
17  Sup.  Ct.  Kep.  875. 

While  the  evidence  as  to  the  possession 
subsequent  to  the  action  of  the  alcalde  is  not 
very  specific  or  entirely  satisfactory,  yet  we 
think  it  is  a  fair  conclusion  that  the  parties 
did  go  into  possession  and  continued  that 
possession  until  the  cession  by  the  treaty  of 
Guadalupe  Hidalgo.  It  is  very  likely,  as 
suggested,  that  during  the  war  between  Mex- 
ico and  the  United  States  the  possession  was 
in  some  respects  at  least  interrupted,  but 
such  interruption  cannot  be  adjudged  fatal 
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to  the  validity  of  the  grant.  We,  therefore, 
are  constrained  to  hold  that  this  grant 
should  be  sustained  as  a  grant  in  severalty 
to  the  individuals  named  in  the  list. 

The  other  matter  which  requires  notice 
arises  upon  these  facts:  The  treaty  of 
Guadalupe  Hidalgo  was  signed  February  2, 
1848,  ratifications  were  exchanged  May  30, 
1848,  and  proclamation  made  July  4,  1848. 
By  this  treaty  New  Mexico  was  ceded  to  the 
United  States,  but  for  some  time  prior  to 
and  during  that  year  our  forces  were  in  pos- 
session of  that  territory.  In  the  month  of 
[607]March,  1848,  these  proceedings  'were  had. 
The  prefect,  upon  application,  made  an  or- 
der to  the  alcalde,  of  which  this  is  a  copy: 

In  fulfilment  of  the  discharge  of  your 
duty  you  will  go  to  the  point  of  La  Petaca  to 
place  in  possession  all  the  individuals  who 
are  noted  down  in  the  grant  of  said  pos- 
session, which  ought  to  be  in  the  archive 
under  the  charge,  giving  the  lots  which  are 
foimd  vacant  to  those  persons  who  ask  for 
them  and  who  are  unprovided,  the  equality 
in  all  the  possessions,  and  that  they  pay  you 
your  fees. 

Ojo  Caliente,  March  20,  1848. 

Salvador  Lucero  (Rubrica) 

Prefect  of  Rio  Arriba. 

To  the  Alcalde  Don  Vicente  Jaramillo. 

In  pursuance  of  this  order  the  alcalde 
proce^ed  to  make  the  further  distribution, 
as  appears  from  the  following  report: 

General  list,  formed  at  the  new  possession 
which  they  commonly  call  La  Petaca,  made 
to-day,  the  27  th  of  March,  of  the  year  of  our 
Lord  1848,  in  conformity  to  the  superior  de- 
cree of  the  prefect,  Don  Salvador  Lucero, 
where  he  orders  me  that  I  place  in  posses- 
sion those  citizens  who  justly  may  have  died 
or  are  not  present;  thus  it  is  that,  having 
stopped  at  the  first  boundary,  which  consists 
of  the  plaza,  upwards,  iftcompanied  by  the 
retiring  justice,  Don  Bernardo  Valdez,  and 
my  clerk,  Vicente  Abilucea  y  Cordoba,  and 
all  the  municipality  of  citizens,  and  for  the 
exact  fulfilment  I  stated  in  a  loud  voice 
that  I  was  going  to  measure  the  land  in  the 
name  of  the  Territory  of  New  Mexico,  and 
that  they  shall  receive  that  concession  in 
the  name  of  the  Constitution  of  the  United 
States,  etc.,  and  that  measurement  to  the 
parties  placed  in  possession  was  b^un  by 
the  retiring  justice  of  the  peace,  Don  Bernar- 
do Valdez,  of  that  which  he  had  donated 
from  the  year  1843,  and  they  are  the  follow- 
ing. 

Then  follows  a  list  of  names,  and  the  re- 
port closes  in  these  words : 

And  in  order  that  this  may  in  all  time  ap- 
{608]pear,  which  are  "required  by  the  law,  they 
took  possession  of  it  by  the  authority  and 
in  the  name  of  the  Territory  of  New  Mexico 
•ad  respecting  the  Constitution  of  the 
United  States,  and  I,  the  attending  witness, 
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and  the  retiring  justice  signing  to-day,  the 
day  of  the  above  date  ut  supra. 

Note. — The  citizens  placed  in  possession 
in  this  grant  with  150  varas  and  with  the 
others  wtio  may  have  more  shall  have  to  en- 
joy them  in  the  name  of  tlie  Territory  of  New 
Mexico  and  the  Constitution  of  the  United 
States,  as  this  is  the  authentic  disposition 
of  the  retiring  and  new  ofl^oials,  ana  by  su- 
perior  order  there  was  given  and  donated  to 
them  the  said  possessions  in  the  regular  rule 
of  150  varas  and  in  a  straight  line  on  both 
sides  of  the  stream.  In  order  that  this  favor 
may  have  the  force  and  validity  which  the 
laws  cite,  we  sign  and  authenticate  it  with 
all  the  powers  which  are  conferred,  in  order 
that  there  may  be  no  change  and  that  it  may 
not  be  again  donated  by  another  justice,  ex- 
cept on  account  of  abandonment  of  five  years, 
or  on  account  of  not  wishing  to  work  in  the 
fulfilment,  benefit,  proper,  but  then  through 
the  mayordomo  report  will  be  made  to  this 
court  in  order  that  another  may  enjoy  that 
which  he  may  reject;  and  this  donation  was 
signed  and  given  to-day,  the  27th  of  March, 
of  the  year  of  our  Lord  1848. 

Jose  Vicente  Jaramillo,  [Scroll.] 
Justice  of  the  Peace 
of  the  County  of  Rio  Arriba. 
Attending: 

Vicente  Abilucea.     [Scroll.] 
Bernardo  Valdez,  Retiring  Justice. 

In  respect  to  this  it  is  enough  to  say  that 
in  so  far  as  it  was  an  attempt  to  create  new 
rights  it  was  beyond  the  power  of  the  officials 
who  assumed  to  act.  The  order  of  the  pre- 
fect has  a  twofold  aspect.  It  directs  the  aW 
calde  to  put  in  possession  those  who  were 
named  in  the  original  grant,  and  this  may 
have  been  within  the  scope  of  his  authority. 
But  it  also  attempts  to  make  a  grant  to  ad- 
ditional persons,  and  this  was  beyond  his 
power.  Crespin  v.  United  States,  168  U.  8. 
208,  42  L.  ed.  438,  18  Sup.  Ct.  Rep.  53. 
Neither  could  the  alcalde  make  such  a  grant. 
Bays  ▼.  United  'States,  176  U.  S.  248,  (m(c.[60»J 
p.  150, 20  Sup.  Ct.  Rep.  80.  Indeed  it  may  well 
be  doubted  whether,  since  the  country  was  in 
the  possession  of  the  United  States  forces, 
and  a  treaty  had  already  been  signed,  which 
was  shortly  thereafter  ratified,  for  the  ces- 
sion of  the  entire  territory,  any  Mexican 
ofBcial  could  by  new  grants  diminish  the 
amount  of  land  which  was  to  become  the 
property  of  this  government.  And  of  cours« 
it  goes  without  saying  that  no  such  officials 
had  authority  under  the  Constitution  and 
laws  of  the  United  States  to  grant  public 
lands.  This  whole  proceeding  may  right- 
fully be  ignored  except  bo  far  as  it  indicates 
those  who  took  title  under  the  original  grant, 
or  discloses  those  who  were  their  successors 
in  interest  Further  than  thu  it  has  no  sig- 
nificance. 

The  decree  of  the  court  of  private  land 
claims  will  be  reversed,  and  the  case  re- 
manded with  instructions  to  enter  a  decree 
in  favor  of  the  original  grantees  or  their 
successors  in  interest  for  the  lands  granted 
in  severalty.  It  may  be  necessary  to  take 
further  testimony  for  identifying  such  par- 
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ties,  and  the  trial  court  is  at  liberty  to  take 
such  testimony. 


UNITED  STATES,  Appt., 

V. 

J.   FRANCISCO  CHAVEZ  and  Pueblo  of 
Isleta. 


UNITED  STATES,  Appt., 

V. 

J.   FRANCISCO  CHAVEZ   and   Pueblo  of 
Isleta. 

(Sec  S.  C.  Reporter's  ed.  508-B26.) 

Mexican  grant — effect  of  ancient  possession 
— presumption  in  favor  of  title — presump- 
tion on  presumption — confirming  grant  to 
successors  in  title — form  of  confirmation. 

X.  Long  nnd  nnlnterrupted  possession  of  real 
property,  In  the  absence  of  rebnttlng  circum- 
stances, creates  a  presumption  that  formal 
Instruments  or  records  of  title  bave  once  ex- 
isted, evoD  If  they  cannot  be  found. 

2.  A  presumption  of  title  arising  from  long 
possession  extends  to  all  that  may  be  neces- 
sary to  the  repose  of  the  title,  and  la  not 
limited  to  a  presumption  of  only  one  step  In 
the  title. 

A,  Conflmiatlon  of  a  grant  to  persons  claiming 
to  derive  title  by  conveyances  and  legal  suc- 
cession from  the  grantee  may  be  made  un- 
der the  act  of  Congress  of  1891,  i  8,  to  the 
claimants  alone,  without  making  it  more 
generally  to  the  "assigns  and  legal  represen- 
tatives of  the  original  grantee,"  since  the 
confirmation  excepts  lands  dtiposed  of  by  the 
United  Slates,  and  is  made  subject  to  any 
conflicting  private  interests,  rights,  or 
clalma. 

[Nos.  38  ft  39.] 

Argued  October  16,  17,  1899.    Decided  De- 
cember 18,  1899. 

APPEALS  frmn  decisione  of  the  Court  of 
Private   Land   Claims   confirming   title 
to  petitioners.    Affirmed. 

Statement  by  Mr.  Justice  MeKenaai 
To  the  land  involved  in  these  cases  the  ap- 
pellees claimed  a  complete  and  perfect  title, 
and  petitioned  the  court  of  private  land 
(SlOJclaims  under  {  8  of  the  act  establishing  *the 
court  to  so  adjudge  and  confirm  it.  After 
due  hearing  the  court  did  so  adjudge,  and  «n- 
ter«d  a  decree  confirming  the  title  to  peti- 
tioners, from  which  decree  the  United  States 
prosecuted -this  appeal. 

The  basis  of  the  title  to  the  southern  por- 
tion of  the  tract  (No.  38)  is  a  grant  made 
on  the  5th  da^  of  November,  1716,  to  Captain 
Antonio  Gutierrez  by  Captain  Felix  Mar- 
tinez, the  then  Governor  and  Captain  Gen- 
eral of  New  Mexico.  The  appellees  claim  to 
derive  from  Gutierrez  by  conveyances  and 
legal  succession,  and  also  claim  a  continuous 
possession  in  him,  their  predecessors  in  in- 
terest, and  themselves,  from  the  date  of  the 
grant  to  the  present  time. 

The  course  and  the  conveyance  of  the  title 
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is  exhibited  by  an  abstract  filed  by  the  claim« 
antfi  in  the  lower  court.     It  is  as  follows: 


Abstract  of  Title. 

The  claimant  is  unable  to  present  any  di- 
rect conveyance  from  the  original  grantee  0( 
from  his  heirs  with  which  be  is  in  any  way 
connected.  He  relies  upon  the  papers  con- 
tained in  archive  No.  178  in  the  office  of  the 
surveyor  general  for  New  Mexico,  to  show 
that  the  original  grantee,  Antonio  Gutierrez, 
took  possession  of  the  said  tract  of  land  and 
afterwards  transferred  the  same  to  Diego 
Padilla,  and  that  said  Diego  Padilla  con- 
veyed said  land  to  Diego  Borrcgo,  who  in 
turn  conveyed  the  same  to  Nicolas  de  Chavez, 
these  conveyances  being  made  in  the  years 
1734  and  1736.  Claimant  files  herewith 
copies  and  translations  in  triplicate  of  said 
archive  No.  178. 

Claimant  avers  that  it  appears  from  ar- 
chive No.  371,  in  the  ofiice  of  the  surveyor 
general  for  New  Mexico,  that  at  some  time 
prior  to  the  year  1785  the  tract  claimed  had 
become  the  property  of  Clemente  Gutierrez, 
th«  said  archive  No.  ."71  is  a  record  of  pro- 
oeedrngs  as  to  the  estate  of  the  said  Clemente 
Gutierrez,  and  claimant  files  herewith  copies 
and  translations  in  triplicate  of  so  much 
thereof  as  shows  the  inventory  of  all  the  real 
estate  bdonging  to  said  Clemente  Gutierrez 
and  the  hijuela  given  to  each  of  the  heirs 
showing  their  respective  shares  of  said  real 
estate. 

'Claimant  relies  upon  the  following   de-fSll] 
soribed  deeds  to  connect  him  with  the  title 
of  tseid  Clemente  Gutierrez  and  through  him 
with  the  original  title  to  the  grant: 

Deed  of  Jose  Lorenzo  de  la  Pena,  for  him- 
self and  his  sister  Mariana  and  lus  brother 
Jose  Rafael  de  la  Pena,  to  Fraaicisoo  Xavier 
Chavez,  dated  September  20,  1818,  for  an  un- 
divided fifth  of  the  Bosque  de  los  Pinos, 
bounded  on  the  north  by  the  lands  the  pueb- 
lo of  Isleta,  on  the  south  by  the  lands  known 
as  those  of  Loe  Lentes,  on  the  east  by  the 
hills,  and  on  the  west  by  the  Rio  del  Norte, 
a  translation  of  which  deed,  made  in  the 
year  1855  by  the  official  translator  of  th« 
office  of  the  surveyor  general  for  New  Mex- 
ico, is  now  on  file  in  this  court  in  oase  No. 
64,  and  triplicate  copies  thereof  are  filed 
herewith. 

Deed  from  Francisco  Sarracino,  represent- 
ing his  mother,  Maria  Luisa  Gutierrez,  one 
of  the  children  of  Clemente  Gutierrez,  to 
Francisco  Xavier  Chavez,  for  an  undivided 
interest  in  the  ranch  of  the  Bosque  de  los 
Pinoe,  bounded  on  the  north  by  the  league  of 
the  ptieblo  of  Isleta,  on  the  south  by  resi- 
dents of  Valencia,  on  the  east  the  plain,  and 
on  the  west  the  Rio  del  Norte,  dated  October 
19,  1821,  a  translation  of  which  deed,  made 
in  the  year  1855  by  the  official  translator  of 
the  office  of  the  surveyor  general  for  New 
Mexico,  U  now  on  file  in  this  court  in  case 
No.  64,  and  triplicate  copies  thereof  are  filed 
herewith. 

A  deed  from  Juan  Nepomuceno  Gutierrez 
and  Apolonia  Gutierrez  to  validate  the  sale 
made  by  their  father,  Lorenzo  Gutierrez,  of 
the  portion  to  which  he  and  Lorenzo  Gutier- 

SRS 


Digitized  by 


Google 


ni-nu 


SUPBEMB  COUBT  OT  THX  UmTKD  STATU. 


Oct.  TiBtt, 


rez  wer«  entitled  in  the  Bosque  de  los  Pinoa, 
d»ted  December  27,  1839,  a  translation  of 
which  deed,  made  by  the  official  translator 
of  the  office  of  the  surveyor  general  of  New 
Mexico  in  the  year  1855,  is  now  on  file  in 
this  court  in  case  No.  64,  and  triplicate  cop- 
ies thereof  are  filed  herewith. 

Claimant  avers  that  the  originals  of  th« 
tbree  deeds  above  described  were  filed  in  the 
office  of  the  surveyor  general  in  1855,  and 
that  tltey  appear  to  luive  been  withdrawn 
from  that  office  by  J.  Bonifacio  Chavez  on 
tile  dav  of  ,  187  ,  and  cannot 

now  be  found,  although  the  official  transla- 
tions made  at  that  time  have  been  preserved. 
(BIS]  'Tnie  said  Francisco  Xavier  Chavez,  to 
whom  the  said  deeds  were  made,  was  the 
grandfather  of  this  claimant,  and  claimant 
has  inherited  from  his  said  grandfather  an 
interest  in  the  property  conveyed  by  said 
deeds. 

A  fuller  statement  of  the  documentary  evi- 
dence may  be  omitted  except  of  the  original 
grant.  It  was  produced  from  the  Spanish 
archives,  and  its  translation  is  aa  follows: 

Plaintiff's  Exhibit  A.    Archive  315. 
[Translation.] 
1716  (1.)  No.  449. 

To  the  Governor  and  Captain  General: 

I,  Captain  Antonio  Gutierrez,  a  resident 
«f  the  town  of  Albuquerque  and  a  native  of 
this  Kingdom,  appear  before  you  in  due  le- 
cal  form,  and  I  state  that,  being  very  much 
in  need  of  lands  on  which  to  plant  in  order 
to  support  my  family,  and  also  to  the  end 
that  my  sheep  may  have  room  to  scatter  out, 
and  there  being  an  uncultivated  and  unoccu- 
pied tract  of  lands  below  Ysleta,  apparently 
at  a  distance  of  two  leagues,  which  formerly 
was  held  by  Cristobal  de  Tapia,  of  which 
tract  will  you  be  pleased  to  malce  me  a  grant 
in  the  name  of  TUs  Majesty  in  the  same  man- 
ner aa  it  was  held  by  said  Cristobal  de  Tapia, 
and,  if  you  be  pleasied  to  grant  it  to  me,  will 
you  also  order  that  the  real  possession  be 
given  me,  designating  to  me  boundaries  and 
landmarks,  in  order  that  no  prejudice  may 
result  to  me  in  its  possession? 

Wherefore,  I  ask  and  pray,  with  due  hu- 
mility, that  you  will  be  pleased  to  make  me 
the  grant  that  I  ask  for  in  the  name  of  His 
Majesty,  as  one  who  r^reeents  hia  royal  per- 
son, and  I  swear  in  the  name  of  God  our 
Lord,  and  by  the  sign  of  the  Holy  Cross,  that 
this  my  petition  is  not  in  bttd  faith,  and 
whatsoever  is  necessary,  etc. 

Antonio  Gutierres.     [Scroll.] 

Note. — I  ask  and  pray  that  the  Ixmndaries 
belonging  to  said  tract  be  designated  to  me 
—on  the  north  an  arroyo  with  some  cotton- 
wood  trees  that  comes  down  from  the  hill.^. 
on  the  south  the  pueblo  of  San  Clemente,  on 
(SlSjthe  east  the  Del  Norte  'river,  and  on  the 
west  the  hills  of  the  Puerco  river;  and  I 
swear  in  due  legal  form  that  my  petition  is 
not  in  bad  faith,  and  whatever  is  necessary. 
Antonio  Gutierres.     [Scroll.] 

Presentation. 
At  the  town  on  Santa  F6  on  the  fifth  d*y 
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of  the  month  of  November,  in  tbe  year  oat 
thousand  seven  huiklred  and  sixteen,  tiefore 
me.  Captain  FeUx  Martinez,  Governor  and 
Captain  General  of  this  Kingdom  and  prov- 
ince* of  New  Mexico  and  castellan  of  ita 
foroea  and  garrisons  for  His  Majesty,  it  was 
presented  by  the  party  therein  named. 

Decree  a<id  Grant. 

And  it  having  been  examined  by  ma,  I 
treated  as  properly  presented  in  accordance 
with  law,  sjkl,  in  view  of  the  fact  that  it  ia 
His  Majesty's  will  that  his  lands  diould  be 
settled  and  fortified,  in  his  royal  name  I 
make  to  the  petitioner  the  grant  that  he  asks 
for,  as  he  describes  it  and  as  Cristobal  de 
Tapia  formerly  enjoyed  it,  without  prejudice 
to  a  third  party  who  may  have  a  better  right, 
and  I  command  Captain  Baltazar  Romero 
that  as  soon  as  he  be  notified  with  this  my 
decree  he  shall  place  the  petitioner  in  real 
possession;  and  this  shall  serve  him  as  a 
sufficient  fbrmal  title  for  his  protection,  and 
when  these  proceedings  shall  have  been  had 
he  will  transmit  this  grant  and  possession  to 
my  civil  and  military  secretary,  in  order  to 
make  him  a  certified  copy  thereof,  and  that 
this  original  petition  remain  in  the  said  ar- 
ciiives ;  and  in  witness  thereof  I  sign  it  with 
my  civil  and  military  secretary. 

Felix  Martinez.     [Scroll.] 

Before  me, 
Miguel  Tenorio  de  Alba,     [Scroll.] 

Civil  and  Military  Secretary. 

Archive  No.'  178  consisted  of  tluree  inetm- 
roents.  Two  of  them  were  reapectively  en- 
titled an  "instrument  of  donation,"  and  of 
"real  sale,"  and  were  respectively  executed 
on  the  7th  and  11th  of  January,  1734,  one 
Don  Diego  Borrego  being  grantee  in  both. 
ITie  third  was  a  conveyance  from  Borrego  •to[5l4'' 
Don  Nicolas  Chavez.  It  is  only  necessary 
to  quote  portions  of  the  first  two  instru- 
ments.   From  the  first  aa  follows: 

"In  this  villa  of  San  Felipe  de  Albtt- 
querque,  on  the  seventh  day  of  January  of 
the  year  one  thousand  Seven  hundred  and 
thirty-four,  before  me.  Captain  Juan  Gon- 
zales Has,  alcalde,  mayor  and  war  captain 
of  the  said  town  and  ito  jurisdiction,  person- 
ally appeared  Diego  Padllla,  whom  I  certify 
I  know,  who,  in  the  presence  of  two  wit- 
nesses, said  that  he  gave  and  did  g^ve  freely 
to  Don  Diego  Borrego,  to  wit,  a  piece  of  land 
which,  as  will  hereinafter  more  fully  appear, 
he  had  and  possesses  by  donation,  whum,  in 
favor  of  the  said  Padllla,  was  made  by  Cap- 
tain Antonio  Gutierres,  and  ita  boundaries 
are:  On  the  north,  lands  of  Joaquin  Se- 
dillo;  on  the  east,  the  Rio  Grande;  on  the 
south,  land  of  the  said  Diego  Padilla,  there 
serving  as  a  landmark  on  the  said  boundary 
the  midway  line  between  the  two  houses 
which  the  scud  Padilla  built  near  the  bound- 
ary line  of  the  said  donation,  and  on  the 
west  with  the  boundary  line  called  for  in  the 
title  papers  of  the  whole  tract  which  the  said 
Padilla  has;  and  as  I  aa^  of  the  said  lands, 
be  makes  gift  and  donation  and  conveys  hia 
own  right,  domicil,  and  seign'ory,  the  said 
Diego  Padilla,  with  the  consent  of  his  wife 
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«ad  children,  to  the  said  Don  Diego  Borrego, 
without  any  oonaideration  other  than  his 
•wn  will.    .    .    ." 

From  the  second  the  following  recital, 
"personally  appeared  before  me  [the  same 
officer  as  in  the  other  instrument]  Antonio 
Sedillo,  the  legitimate  son  of  Joaquin  Sedil- 
lo,  and  forced  heir  of  the  aforesaid."  And 
farther,  that  "he  gave  and  did  give  in  real 
Nsle  a  tract  of  land  down  the  river  and  below 
the  pueblo  of  Iseleta.  .  .  .  And  as  I  say, 
the  said  Antonio  Sedillo  gives  and  did  give 
in  real  sale  the  said  tract,  after  consultation 
and  with  the  consent  of  his  mother  and 
brothers  and  sisters,  who  gave  him  author- 
ity for  the  same,  because  the  said  Joaquin 
died  in  debt,  and  in  order  to  procure  the 
amount  which  he  owed;  and  the  said  An- 
tonio Sedillo  acknowledges  that  the  said 
tract  was  acquired  by  his  said  father  in  part 
by  grant  in  the  name  of  His  Majesty  and  in 
part  acquired  and  held  under  real  sale,  as 
shown  by  five  instruments  which  he  deliv- 
ered; and  the  boundaries  of  the  said  tract 
^lS]are:  On  the  north,  the  *line  of  the  league 
of  the  Iseleta  pueblo;  on  the  east  the  Rio 
Grande;  on  the  south  a  twin  alamo,  called 
by  fonte  the  Culebra;  and  on  the  west  the 
ridge  of  the  Puerco  river;  and  he  says  that 
the  said  tract  he  gives  to  Don  Diego  Borrego 
for  the  price  and  sum  of  two  hundred  dol- 
lars.    .     .     ." 

It  will  be  observed  that  there  are  only  di- 
rect conveyances  from  the  original  grantee, 
Antonio  Gutierrez,  to  Don  Diego  Borrego, 
who  received  the  title  in  1734.  Borrego  con- 
veyed to  Chavez  in  1736.  Vrom  the  latter 
no  transfer  is  shown  to  anyone,  but  that  the 
title  passed  from  him  in  some  way  to 
Clemente  Gutierrez  prior  to  1785  is  claimed 
to  be  established  by  what  is  called  the  "pro- 
ceedings and  inventory,  division  and  parti- 
tion, of  the  property  which  he  left  at  his 
death  among  his  wife  and  five  children,  con- 
cluded in  the  year  1786.  (Archive  No. 
371.)" 

The  description  in  the  inventory  is  as  fol- 
lows: 

"Idem.  A  ranch  below  the  boundary  of 
the  pueblo  Isleta,  commonly  called  San  Cle- 
mente, Barrancas,  and  Las  Pinoe,  of  which 
they  have  possession,  although  there  is  no 
title  deed  of  its  boundaries,  estimated  at 
$1,200." 

The  claimants  trace  title  directly  to  the 
widow  and  children  of  Clemente  Gutierrez. 

The  pueblo  of  Isleta  presented  a  petition 
in  tlie  court  below  in  which  it  adopted  the 
allegaUons  of  the  original  petition  and  joined 
in  the  prayer  for  the  confirmation  of  the  va- 
lidity of  the  title  to  the  heirs  and  legal  rep- 
resentaitives  of  Antonio  Gutierrez. 

At  the  close  of  the  testimony  counsel  for 
claimant  stated,  counsel  for  the  government 
not  objecting,  that  "it  is  admitted  by  the 
United  States  to  be  a  fact  that  the  pueblo 
of  Isleta  has  had  open  and  notorious  posses- 
sion and  use  of  lands  on  the  west  side  of  the 
Rio  Grande  along  between  the  boundary  of 
the  pueblo  and  the  lands  of  the  Los  Leates 
as  far  back  as  the  memory  of  the  oldest  man 
living  within  the  pueblo  can  extend,  and  that 
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such  possession  and  use  nave  been  claimed 
to  be  under  a  purchase  from  the  heirs  of 
Clemente  Gutierrez,  of  which  some  docu- 
mentary evidence  has  been  presented  in  the 
paper  e.vecuted  by  Lorenzo  Gutierrez,  dated 
M*y  3,  1808,  and  'that  said  paper,  which  is(516] 
marked  "IMaintiflT's  Exhibit  G,"  and  also 
Plaintiff's  Exhibits  H  and  I,  come  from  the 
custody  and  control  of  the  ofBcers  of  said 
pueblo,  who  have  had  them  as  far  bade  as 
memory  can  extend." 
Exhibit  G,  referred  to,  is  as  follows: 

[Translation.] 

Don  Lorenzo  Gutierres,  captain  of  militia, 
commandant  in  the  field,  alcalde  of  second 
election  of  the  town  of  Albuquerque,  its  ju- 
risdiction and  frontier,  etc.,  etc. 

Whereas  the  principsil  men  of  the  pueUo 
of  San  Agustin  de  la  Isleta  have  come  before 
me  asking  for  a  deed  of  conveyance  for  the 
lands  which,  from  the  boundary  of  the  said 
pueblo  to  that  of  Los  Lentes,  from  south  to 
north,  were  sold  to  the  said  pueblo  by  my 
predecessor,  Don  Mariano  de  la  Pena,  from 
the  estate  of  my  mother.  Dona  Joeefa  Po- 
Ionia  Baca,  of  which  I  am  the  administrator, 
of  which  sale  the  documentary  evidence  is  in 
the  possession  of  the  alcalde  of  first  election 
of  this  said  jurisdiction,  Don  Manuel  de  Ar- 
tega,  from  whom,  he  being  seriously  ill,  it 
cannot  be  obtained  until  he  gets  better  or 
dies,  and  it  being  probable  that  it  is  deposit- 
ed in  the  archives  under  his  charge,  in  order 
to  avoid  the  repeated  petitions  of  the  said 
men,  and  knowing  that  the  purchase  was 
really  made,  I  give  them  the  present,  which 
I  sign  for  their  security,  signing  it  in  order 
that  it  may  so  duly  appear,  with  two  assist- 
ing witnesses,  in  this  place  of  Parjarito,  on 
the  third  day  of  the  month  of  May  of  the 
year,  one  thousand  eight  hundred  and  eight. 
Lorenzo  Gutierres.     [RubricJ 

Assisting  witness : 

Agustin  de  la  FeOa.     [Rubric.) 

Assisting  witness: 

Manl.  Ruvi.     [Rubric.] 

The  appellees  also  presented  to  the  court 
of  private  land  claims  a  netition  for  the  con- 
firmation of  grant  alleged  to  have  been  made 
"by  the  proper  authorities  of  the  govern- 
ment of  Spain  to  one  Joaquin  Sedillo,  which 
land  lies  immediately  south  of  the  lands  of 
the  Indian  pueblo  of  Isleta,  and  was  bounded 
on  the  north  by  the  line  of  the  league  of  said 
pueblo,  *ou  the  east  by  the  Rio  Grande,  on  the(  617] 
south  by  a  twin  alamo,  called  by  some  the 
alamo  de  la  Calebra,  and  on  the  west  by  the 
cefa  of  the  Rio  Puerco."  This  is  the  north- 
em  portion  of  the  tract  contained  in  the  de- 
cree of  confirmation. 

It  was  further  allegedi  "that  the  original 
grant  papers  evidencing  the  said  grant  nave 
been  lost  or  destroyed,  and  cannot  now  be 
produced.  The  fact  of  the  existence  of  said 
grant  is,  however,  shown  by  papers  which 
constitute  a  portion  of  the  archive  178  in  the 
office  of  the  surveyor  general  for  New  Mex- 
ico, copies  and  translations  whereof  are  filed 
herewith  in  duplicate." 

The  matter  of  the  petitioa  constitutes  csm 
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No.  39  on  the  docket  of  this  court,  which, 
though  eepai'ately  appealed,  ha«  been  submit- 
ted with  case  No.  38.  The  lands  in  each  be- 
in^  contiguous — the  north  boundary  in  one 
being  the  south  boundary  of  the  other,  and 
having  common  claimants  and  possession, 
and  the  title  in  each  being  supported  in  part 
by  the  same  evidence — the  court  of  private 
land  claims  consolidated  them  and  included 
their  confirmation  in  the  same  decree. 

The  petition  alleged  on  information  and 
belief,  as  to  the  southern  boundary,  as  the 
petition  in  38  allied  as  to  the  northern 
boundary  of  the  land  therein  described,  that 
it  "has  been  completely  destroyed  and  its  lo- 
cation cannot  now  be  identified  vrith  cer- 
tainty, and  it  is  probable  that  no  tradition 
of  its  location  now  exists,  for  the  reason  that 
the  sajd  tract  of  land  and  the  one  immediate- 
ly south  thereof  had  become  united  in  own- 
ership in  the  hands  of  one  person  as  early  as 
the  year  1734,  as  will  fully  appear  by  ref- 
erence to  the  scud  archive  178,  hereinbefore 
mentioned." 

The  archives  referred  to  and  the  docu- 
mentary evidence  are  tbe  same  as  in  Na  38, 
except  there  is  no  grant. 

The  oral  evidence  of  poeseseion  was  given 
by  the  claimcuit,  Francisco  Chavez.  He  tes- 
tified that  be  became  personally  acquainted 
with  the  tract  of  land  commonly  known  as 
liosque  de  los  Pinos,  in  Valencia  county. 
New  Mexico  (the  tract  confirmed  to  him). 
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about  1839,  and  it  was  tben  in  tli«  poua»' 
sion  of  a  relation  of  his  grandmother.  And 
from  the  records  he  'knew  his  grandfather  [SISJ 
died  in  1829,  and  from  what  he  had  been  told 
by  the  family,  his  grandfather,  before  the 
latter'a  death,  "possessed  it,  farmed  it,  and 
kept  oattle  and  sheep  upon  it."  He  further 
testified  since  he  has  known  it,  his  father  had 
possession,  then  his  mother,  and  after  her 
death  the  heirs,  and  the  possession  had  never 
"in  any  way  been  disturbed  or  encroached 
upon  by  other  people."  The  boundaries  of 
the  Doeque  de  los  Pinos  he  gave  as  follows: 
"On  the  north,  by  the  Islets  Indian  pueblo 
lands;  on  the  eaet,  by  the  old  river  bed;  a 
stone  marks  the  northeast  boundary,  and  on 
the  south  by  the  town  of  Peralta;  on  th» 
west,  by  the  present  river." 

The  river  referred  to  is  the  Bio  Grande 
del  Norte,  which  at  the  time  of  the  original 
grants  was  their  eastern  boundary,  but 
which  some  time  subsequently  to  their  date 
chejiged  its  channel.  The  land  between  the 
old  Mid  new  clMumde  is  denominated  in  the 
evidence  and  in  the  decree  of  the  court  as 
"Bosque  de  los  Pinoe,"  and  was  confirmed  to 
Francisco  Chavez.  All  the  rest  of  the  tract 
was  confirmed  to  the  pueblo  of  laleta. 

The  following  sketch,  which  was  intro- 
duced in  conn^ion  witti  the  testimony  of 
Chavez,  shows  the  relation  of  the  grants,  the 
location  of  some  of  the  natural  objects  re- 
ferred to,  and  the  change  in  tbe  river  bed: 
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Mr.  xrailMB  H.  Pope  argued  the  canae 
and,  with  Bolioitor  Oeneral  John  K.  Rich- 
ards and  Mr.  Mattheto  O.  Reynolds,  filed  a 
brief  for  appellant. 

Vr.  Frank  'W.  Olraey  argned  the  cause 
and  filed  a  brief  for  appellee. 

Contentions  of  counsel  sufBciently  appear 
in  the  opinion. 

[618]     *Mr.    Justice     MoKeuia    delivered    the 
opinion  of  the  court: 

The  title  asserted  by  appellees  is  deficient 
in  the  support  of  direct  evidence.  Is  the  de- 
ficiency supplied  by  the  probative  force  of 
tihe  possession  of  the  land?  Private  ovmer- 
ship  of  the  property  with  poeseseion  is 
258 
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claimed  for  over  one  hundred  and  tUrty 
years  before  the  cession  of  the  territory  to 
the  United  'States.  A  continuous  posses8ionrg20i 
is  shown  from  some  time  prior  to  1786,  in- 
ferentially  from  1716.  Mexico  respected 
that  ownership  and  possession  for  the  full 
period  of  its  dominion  over  New  Mexico. 
Spain  respected  them  for  over  one  hundred 
years,  and  at  the  time  of  the  cession  of  the 
sovereignty  over  the  territory  to  the  United 
States  no  one  questioned  them.  Succeeding 
to  the  power  and  obligations  of  those  govern- 
ments, must  the  United  States  do  so?  His 
is  insisted  by  their  counsel,  and  yet  they 
have  felt  and  expressed  the  equities  which 
arise   from    the   circunistan)*ee  of  the  case. 
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Whence  arise  those  equities!  That  which 
establishes  tliein  may  establish  title.  Upon 
a  long  and  uninterrupted  possession,  the 
law  bases  presumptions  as  sufficient  for  legal 
judgment,  in  the  absence  of  rebutting  cir- 
cumstances, as  formal  instrimients,  or  rec- 
ords, or  articulate  testimony.  Not  that 
formal  instruments  or  records  are  unneces- 
sary, but  it  will  be  presumed  that  they  once 
existed  and  have  been  lost.  The  inquiry 
then  recurs.  Do  such  presumptions  arise  in 
this  case,  and  do  they  solve  its  questions? 

Fletcher  v.  Fuller,  120  U.  8.  634,  30  L.  ed. 
759,  7  Sup.  Cft  Rep.  667,  was  an  action  of 
ejectment.  Both  parties  claimed  the  land 
in  CMitroverqr  under  one  Francis  Richard- 
son, who  died  in  1750;  the  plaintiffs  under 
his  daughter,  Abigail  Fuller;  the  defendants 
under  his  grandson.  The  question  arose 
whether  a  deed  could  be  presumed  to  have 
been  executed  by  Abigail  Fuller  to  the  grand- 
son or  to  his  father,  uniting  all  interests  in 
him.  It  was  presented  in  instructions.  The 
defendants  asked  an  instruction  that  the 
jury  might  presume  the  execution  of  such  a 
deed  to  their  ancestor  in  title.  The  court  re- 
fused, and  instructed  the  jury  as  follows: 
"  'Of  course,  gentlemen,  if  you  And  that  you 
can  presume  a  grant,  if  you  find  from  the 
testimony  that  there  was  a  lost  deed  which 
passed  from  Abigail  Fuller  to  Jeremiah 
Richardson,  or  to  Francis  Richardson,  and 
the  property  was  inherited  by  Jeremiah,  so 
that  Jeremiah  had  a  good  title  to  convey  to 
Stephen  Jencks,  that  makes  the  title  of  the 
defendants  here  complete.  .  .  .  But, 
gentlemen,  you  are  to  lo<^  into  the  evidence 
upon  this  question  of  a  grant,  and  if  the  evi- 
dence in  favor  of  the  presumption  is  over- 
Icome  *by  the  evidence  against  such  a  grant, 
then,  of  course,  you  will  not  presume  one. 
It  is  a  question  of  testimony.' 

"The  defendants  requested  the  court  to  in- 
struct the  jury  'that  the  presumption  they 
were  autiiorizeid  to  make  of  a  lost  deed  was 
Dot  necessarily  restricted  to  wiiat  may  fairly 
be  supposed  to  have  occurred,  but  rather  to 
what  may  have  occurred  and  seems  requisite 
to  quiet  title  in  the  possessor.'  This  instruc- 
tion was  refused,  and  on  error  to  this  court 
it  said,  through  Mr.  Justice  Field,  that  the 
purport  of  the  charge  was  in  effect  "that  in 
order  to  presume  a  lost  deed  the  jui?  must 
bt  satisfied  that  such  a  deed  had  in  fact  ac- 
tually existed;  .  .  .  therein  there  was 
error. 

"In  such  oases  'presumptions,'  as  said  by 
Sir  William  Grant,  'do  not  always  proceed 
on  a  belief  that  the  thing  presumed  has 
aotuaDy  taken  place.  Grants  are  frequent- 
ly presumed,  as  Lord  Mansfield  says  (£1- 
iridge  v.  Knott,  1  Cowp.  216) ,  merely  for  the 
purpose,  and  from  a  principle  of  quieting 
the  possession.  There  is  as  much  occasion 
for  presuming  conveyances  of  legal  estates, 
•a  otherwise  titles  must  forever  remain  im- 
perfect, and  in  many  respects  unavailable, 
when  from  length  of  time  it  has  become  im- 
possible to  discover  in  whom  the  I^al  estate 
(if  outstanding)  i«  actually  vest^.'  Bill- 
•ry  T.  Walter,  12  Ves.  Jr.  239,  252." 

And  quoting  Mr.  Juatioe  Story  in  Rieard 
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T.  WiHiams,  7  Wheat.  59,  119,  6  L.  ed.  .398, 
413,  "  'a  grant  of  land  may  as  well  be  pre- 
sumed, as  a  grant  of  a  fishery,  or  of  common, 
or  of  a  way.  Presumptions  of  this  nature 
are  adopted  from  the  general  infirmity  of 
human  nature,  the  difficulty  of  preserving 
muniments  of  title,  and  the  public  policy  of 
suppoirting  long  ajid  uninterrupted  posses- 
sions. They  are  founded  upon  the  consider- 
ation that  the  facts  are  such  as  could  not, 
according  to  the  ordinary  course  of  human 
affairs,  occur,  unless  there  was  a  transmuta- 
tion of  title  to,  or  an  admission  of  an  exist- 
ing adverse  title  in,  the  party  in  possession.' 
It  is  not  necessary  therefore,  in  the  cases 
mentioned,  for  the  jury,  in  order  to  presume 
a  conveyance!,  to  believe  that  a  conveyance 
was  in  point  of  fact  executed.  It  is  suffi- 
cient if  the  evidence  leads  to  the  conclusion 
that  the  conveyance  might  have  beenifcxe- 
cuted,  and  that  its  'existence  would  be  a  so-LSCS] 
lution  <A  the  difHculties  arising  from  its  non- 
execution." 

And,  further,  the  supreme  court  of  Ten- 
nessee^  in  Williams  t.  DoneU,  2  Head,  696, 
697,  "it  is  not  indispensable,  in  order  to  lay 
a  proper  foundation  for  the  legal  presump- 
tion of  a  grant,  to  establish  a  probability  of 
the  fact  that,  in  reality,  a  grant  was  ever 
issued.  It  will  afford  a  sufficient  ground  for 
the  presumption  to  show  that,  by  legal  possi- 
bility, a  grant  might  have  been  issued.  And 
this  appearing,  it  may  be  assumed — in  the 
absence  of  circumstances  repelling  such  con- 
clusion— that  all  that  might  lawfully  have 
been  done  to  perfect  the  legal  title  was  in 
f&ct  done,  and  in  the  form  prescribed  by 
law." 

These  principles  were  affirmed  as  applica- 
ble to  grants  of  the  kind  we  are  considering 
in  United  States  v.  Chaves,  159  U.  S.  452, 
40  L.  ed.  216,  16  Sup.  Ct  Rep.  57.  Mr.  Jus- 
tice Shiras,  speaking  for  the  court,  said: 

"Without  going  at  length  into  the  subject, 
it  may  be  safely  said  that  by  the  weight  of 
authority,  as  well  as  the  preponderance  of 
opinion,  it  it  the  general  rule  of  American 
law  that  a  grant  will  be  presumed  upon 
proof  of  an  adverse,  exclusive,  and  uninter- 
rupted possession  for  twenty  years,  and  that 
such  rule  will  be  applied  as  a  preaumptio  ju- 
ris et  de  jure,  wherever,  by  possibility,  a  ; 
right  may  bie  acquired  in  any  manner  known  ' 
to  the  law.  I  Greenleaf,  £v.  12th  ed.  S  17 ; 
Ricard  ▼.  William*,  7  Wheat.  69,  109,  5  L. 
ed.  398,  410;  Coolidge  t.  Learned,  8  Pick. 
503. 

"Nothing,  it  is  true,  can  be  clainie<l  by 
prescription  which  owes  its  origin  to,  and 
can  only  be  had  by,  matter  of  record;  but 
lapse  of  time,  accompanied  by  acts  done  or 
other  circumstances,  may  warrant  the  jury- 
in  presuming  a  grant  or  title  by  record. 
Thus,  also,  though  lapse  of  time  does  not,  of 
itself,  furnish  a  conclusive  bar  to  the  title  of 
the  sovereign,  agreeably  to  the  maxim,  Nul- 
lum tcmpus  occurrit  regi,  yet,  if  the  ad- 
verse claim  could  have  had  a  legal  commence- 
ment juries  are  advised  or  instructed  to  pre- 
sume such  commencement,  after  many  years 
of  uninterrupted  possession  or  enjoyment. 
Accordingly,  royal  grants   b&ve   been  thus 
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found  by  the  jury,  aft«r  an  indefinitely  long- 
oontinued  peaceful  enjoyment,  accompaniM 
by  the  usual  acts  of  ownership.  1  Greenleaf, 
Ev.  !  45. 
[SS3]  *"The  principle  upon  which  this  doctrine 
resU  is  one  of  general  jurisprudence,  and  ia 
recognized  in  the  Ronum  law  and  the  codes 
founded  thereon  (Best,  Principles  of  Eri- 
denoe,  S  366) ,  and  was  therefore  a  feature  of 
the  Mexican  law  at  the  time  of  the  oeseion." 

The  application  of  these  principles  to  the 
case  at  'bar  does  not.  need  nuuiy  directing 
words. 

It  is  contended  by  the  govemnient  that  no 
juridical  possession  is  shown  under  the  grant 
to  the  southern  portion  of  the  tract;  that 
there  is  no  grant  shown  to  Sedillo  of  the 
northern  portion  of  the  tract;  that  admit- 
ting both  are  shown  there  is  no  evidence  that 
the  title  which  Don  Diego  Borrego  received 
in  1734  was  conveyed  to  Olemente  Gutierrez, 
who  was  shown  to  have  had  the  possession 
claiming  title  in  1785.  To  infer  all  these 
things,  it  is  argued,  is  to  build  presumption 
on  presumption,  and  carry  oonstructiTe  proof 
too  far.  The  argument  is  not  formidable. 
The  instances  mentioned  are  of  the  same 
kind  as  those  in  the  cited  cases,  and  the 
principle  of  the  cases  is  not  limited  or  satis- 
fied by  tlie  presumption  of  only  one  step  in 
the  title.  It  requires  the  presumption  of  all 
that  may  be  necessary  to  the  repose  of  the 
title — ^to  the  absolute  assurance  and  quietude 
of  the  possession.  Quoting  the  language  of 
the  supreme  court  of  Tennessee,  approved  by 
this  court,  it  assumes  that  all  "that  might 
lawfully  have  been  done  to  perfect  the  l^al 
title  was  in  faot  done  and  m  the  form  pre- 
acribed  t^  law."  And,  "There  is  hardly  a 
speciea  of  act  or  document,  public  or  private, 
tiiat  will  not  be  presumed  in  support  of  pos- 
session. Even  acts  of  Parliament  may  thus 
be  presumed,  as  also  will  grants  from  the 
Croiwn."    Beet,  Presumptions,  §  109. 

The  number  of  steps  presumed  does  not 
make  the  principle  different,  and  whether  it 
-would  give  more  strength  to  rebutting  tes- 
timony we  might  be  concerned  to  consider 
if  there  was  any  such  testimony. 

We  think  there  can  be  but  one  conclusion 
in  the  case.  The  possession  of  the  land  be- 
san  in  wrong  or  began  in  right.  If  in  wrong. 
It  must  be  Miown.  The  maxims  of  the  law 
declare  the  other  way.  Besides  it  is  admit- 
(8M]ted  that  the  pueblo  of  Isleta  'has  had  open 
and  notorious  possession  as  far  back  as  the 
memory  of  the  oldest  living  inliobitant  can 
extend,  and  tluut  it  was  claimed  under  the 
heirs  of  Clemente  Gutierrez,  and  evidenced 
by  documents  which  came  from  the  custody 
and  control  of  the  officers  who  have  had  them 
during  like  memory.  Back  to  Clemente 
Gutierrez,  therefore,  a  continuous  possession 
is  established  by  admission  and  by  testimony 
not  contradicted.  Back  beyond  the  period  of 
living  memory  and  beyond  that  period  the 
title  needs  no  inquiry  for  its  validity  and  re- 
pose. 

But  there  is  some  documentary  evidence 
eoming  from  a  remoter  time,  and  it  has  been 
discussed  by  counsel.  We  do  not  think  it 
is  necessary  to  consider  it  at  any  length.   It 
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consists  of  the  original  grant  to  Antonio 
Gutierrez,  three  instruments  of  oonv^anoe, 
one  reciting  the  grant  to  Sedillo,  and  all  as- 
serting ownership  and  possession  of  the 
lands,  and  an  inventory  made  of  the  estate 
of  Clemente  Gutierrez  by  the  governor  of 
New  Mexico,  then  an  official  of  Spain.  The 
latter  was  made  a  judicial  record,  and  the 
lands  mentioned  in  it  distributed  among  the 
heirs.  It  is  to  this  possession  that  the  ap- 
pellees trace,  as  we  have  seen,  and  the  ques- 
tions which  can  arise  about  it — from  miom 
denlTed  and  the  rightfulness  or  wrongfulness 
of  it— depend  upon  principles  already  suffi- 
ciently discuasea.  It  is  enough  to  say  that 
Clemente  Gutierrez  died  in  possession,  and 
his  possession  was  proof  of  ownership. 

It  is  further  contended  by  the  government 
that  the  record  shows  that  the  appellees  do 
not  hold  the  interests  of  all  of  the  heirs  of 
Clemente  Gutierrez,  and  that,  therefore,  the 
court  of  privaite  land  claims  should  have  con- 
firmed the  grant,  "not  to  the  claimants  ap- 
pearing before  it,  but  to  the  'assigns  and  le- 
gal representatives  of  the  original  grantee.' " 
And  it  is  urged  that  "to  mcUce  a  decree  in 
any  other  form  is  to  'conclude  and  affect  the 
private  riehts  of  persons  as  between  each 
other,'  and  this  the  statute  [of  18911  pro- 
hibite." 

We  do  not  concur  in  this  view  of  the  stat- 
ute. By  careful  distiiicti<Hi  it  precludes 
such  view.  Section  8  of  the  statute  under 
which  the  petitions  were  presented  provides 
that  persons  claiming  lands  under  a  Spanirt 
or  Mexican  title  "that  *wascompleteandper-[5S6) 
feet  at  the  date  when  the  United  States  ac- 
quired sovereignty  therein  shall  have  the 
right  (but  sbidl  not  be  bound)  to  apply  to 
said  court  in  the  manner  in  this  act  provided 
for  in  other  cases  for  confirmation  of  such 
title;"  but  the  confirmation  of  such  title 
"shall  be  for  BO  much  land  only  as  such  per- 
fect title  shall  be  found  to  cover,  alwavs  ex- 
cepting any  part  of  suoh  land  that  shail  have 
been  disposed  of  by  the  United  Stittea,  and 
always  subject  to  and  not  to  affect  any  con- 
flicting private  interests,  rights,  or  claims 
held  or  claimed  adversely  to  any  such  claim 
or  title,  or  adversdy  to  the  holder  of  any 
such  claim  or  title.  And  no  oonflrmation  of 
claims  or  titles  in  this  section  mentioned 
shall  have  any  effect  other  or  further  than 
as  a  release  of  all  claim  of  title  by  the  Unit- 
ed States;  and  no  private  right  of  any  per- 
son, as  between  himself  and  other  daimants 
or  persons  in  respect  of  any  sueh  lands,  shall 
be  in  any  manner  affected  thereby." 

It  will  be  observed  that  the  provision  is 
that  from  the  confirmation  there  shall  be  ex- 
cepted land  that  shall  have  been  disposed  of 
by  the  United  States.  It  is,  however,  made 
subject  to  "confiicting  private  interests, 
rights,  or  daims."  The  distinction  is  ob- 
vious, and  the  reason  for  it  equally  so.  The 
proceeding  is  not  a  litigation  between  con- 
flicting private  interests;  it  is  one  against 
Uie  United  States,  and  determinative  only  of 
the  title  against  the  United  States.  To 
avoid  confusion  the  lands  that  have  been  dis- 
posed of  by  the  United  States  are  required  to 
be  excepted  from  confirmation.    To  all  other 
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intwrestB  And  claims  the  conflrmation  is 
made  subject.  The  forum  for  their  deter- 
nunation  is  the  ordinary  courts.  Ainia  ▼. 
TieiD  Uexioo  d  A.  R.  Co.  175  U.  S.  76,  ante, 
p.  78,  20  Sup.  Ct.  Rep.  28,  and  United  Statea 
V.  Valdee  de  Conioay,  176  U.  S.  60,  ante,  p. 
72,  20  Sup.  Ct.  Rep.  13,  decided  at  the  pres- 
ent  term. 

Decree  affirmed. 


[5S6]FRED  BARDES,  Trustee,  etc.,  Oomplainant, 

V, 

FIRST  NATIONAL   BANK   of   Hawarden, 
Iowa,  et  al. 

(See  S.  C.  Reporter's  ed.  526-028.) 

Certificate  of  question  of  jurisdiction  of  dis- 
trict court — made  before  final  judgment. 

The  nse  of  a  certificate  to  present  to  the  Su- 
preme Court  of  the  United  States  a  question 
of  the  jurisdiction  of  a  district  (.-ourt  In  an 
action  arising  under  the  hankmptcy  act  of 
July  1,  189S,  Is  subject  to  the  general  llml- 
tatloDs  of  the  act  of  Congress  of  March  3, 
1S91,  under  which  the  trial  court  cannot  by 
certificate  send  op  a  question  as  to  Its  own 
Inrlsdlction  until  after  final  judgment. 

[No.  420.] 

Butmitted  December  20,  1899.    Decided  De- 
cember 22,  1899. 

ON  CERTIFICATE  from  the  District 
Court  of  the  United  States  for  the 
Northern  District  of  Iowa  presenting  the 
question  of  the  jurisdiction  of  that  court  in 
a  banlcruptcy  case  which  had  not  proceeded 
to  final  judgment.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  A.  Brandenbnrg  submit- 
ted the  cause  for  complainant.  Messrs  Will- 
iam F.  Lohr,  Henry  C.  Oardiner,  Frederick 
W.  Lohr,  Deloss  0.  Shull,  and  William  B. 
Farnsuiortk  were  with  him  on  the  brief. 

Mr.  "WaUMm.  MUobriat  submitted  the 
cause  for  defendant.  Mr.  John  Hutchinson 
was  with  him  on  the  brief. 

[SS6]  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  certificate  from  the  district  court 
of  the  United  States  for  the  northern  district 
of  Iowa.  It  appears  therefrom  that  a  bill  of 
complaint  was  filed  in  that  court  sitting  in 
bankrupt<7  hy  Bardes,  trustee  of  the  estate 
of  Walker,  who  had  been  therein  adjudged 
a  bankrupt  on  his  own  petition,  se^ng  to 
set  aside  the  transfer  of  a  stock  of  goods  by 
the  bankrupt,  and  to  compel  defendants  to 
account  for  tiie  goods  or  their  proceeds,  be- 
cause the  transfer  was  in  fraud  of  the  pro- 
visions of  the  bankruptcy  act  and  of  the 
creditors  of  the  bank;  that  defendants  inter- 

[BttT]po8ed  a  demurrer  to  *the  bill  on  the  ground 
that  the  court  could  not  take  jurisdiction  of 
the  case,  and  that  thereupon  it  was  certified 
that  the  court  "oesiring  to  obtain  the  opin- 
ion and  instruction  of  ttie  Supreme  Court  of 
the  United  States  for  its  guidance  in  the 
premises,  hereby  certifies  to  the  Supreme 
Court  for  its  consideration  and  determina- 


Non. — As   to  eases   eerHflet, — see  note 
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tion  the  following  questions,"  and  four  ques- 
tions were  thereupon  propounded.  And  it 
waa  further  ordered  that  the  transcript 
transmitted  to  this  court  should  contain  the 
bill,  the  demurrer,  and  the  certificate. 

By  the  24th  section  of  the  iMulcruptcy  act 
of  July  1,  1898  (30  Stat  at  L.  644,  chap. 
541),  the  Supreme  Court  of  the  United 
States,  the  circuit  courts  of  appeals,  and  the 
supreme  courts  of  the  territories  were  in- 
vested with  "appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which 
they  have  appellate  jurisdiction  in  otiier 
cases."  And  it  was  also  provided,  8  25,  d, 
that  "controversies  may  be  certified  to  the 
Supreme  Court  of  the  United  States  from 
other  courts  of  the  United  States,  and  the 
former  court  may  exercise  jurisdiction  there- 
of and  issue  writs  of  certiorari  pursuant  to 
the  provisions  of  the  United  States  laws  now 
in  force  or  such  as  may  be  hereafter  enacted." 

By  the  5th  section  of  the  judiciary  act  of 
March  3,  1891  (26  Stat,  at  L.  826,  chap. 
617 ) ,  it  was  provided  that  appeals  or  writs 
of  error  might  t>e  taken  from  the  district 
courts  ot  from  the  circuit  courts  direct  tc 
this  court,  amon^  other  cases,  in  any  case 
in  which  the  jurisdiction  of  tiie  court  was 
in  issue,  but  that  in  such  cases  the  question 
of  jurisdiction  alone  should  be  certified  from 
the  court  below  for  decision;  by  the  sixth 
section,  that  in  cases  made  final  in  the  cir- 
cuit courts  of  appeals,  those  courts  might 
at  any  time  certify  to  this  court  any  ques- 
tions or  propositions  of  law  concerning  wnich 
they  desired  instruction  for  the  proper  ue- 
cision  of  the  cases,  and  this  court  might  an- 
swer the  questions,  or  might  require  the 
whole  record  and  cause  to  be  sent  up  for  con- 
sideration; and  also  that  in  respect  of  cases 
so  made  final,  it  should  be  competent  for 
this  court  to  require  by  certiorari  or  other- 
wise any  such  case  to  be  certified  to  this 
court  for  review  and  determination  *with  the[628] 
same  power  and  authority  as  if  it  had  been 
brought  here  by  appeal  or  writ  of  error. 

It  was  early  held  imder  that  act  (MoLish 
V.  Roff,  141  U.  S.  661,  36  L.  ed.  893,  12  Sup. 
Ct.  Ilep.  118),  that  appeals  or  writs  of  er- 
ror in  cases  in  which  the  jurisdiction  of  the 
court  was  in  issue  could  only  be  taken  di- 
rectly to  this  court  after  final  judgment; 
and  subsequently,  in  United  States  v.  Rider, 
163  U.  8.  132,  41  L.  ed.  101,  16  Sup.  Ct.  Rep. 
983,  that  review  by  appeal,  writ  of  error,  or 
otherwise,  must  be  as  prescribed  by  that  act, 
and  that  the  use  of  certificate  was  limited 
by  it  to  the  certificate  by  the  courts  below, 
after  final  judgment,  of  questions  made  as  to 
their  own  jurisdiction,  and  to  the  certiilcate 
by  the  circuit  courts  of  appeals  of  questions 
of  law  in  relation  to  which  the  advice  of  this 
court  was  sought  as  therein  provided.  We 
there  held  that  the  act  of  March  3,  1891, 
covered  the  whole  subject-matter,  and  fur- 
nished the  exclusive  rule  in  respect  of  ap- 
pellate jurisdiction  on  appeal,  writ  of  er- 
ror, or  certificate. 

The  bankruptcy  act  has  made  no  change 
in  this  regard,  and  as  this  case  has  not  gone 
to  judgment,  the  certificate  must  be  difniMsed. 

261 


Digitized  by 


Google 


638,  530 


SUFBEMK  CODBT  OT  THX  UnITBO  STATKS. 


Oct.  Tum, 


J.  W.    CITMMING,  James    S.    Harper,  and 
John  C.  Ladeveze,  Plffs.  in  Err., 

V. 

COUNTY     BOARD    OF    EDUCATION    of 
Richmond  County,  State  of  Georgia. 

(See  S.  C.  Reporter's  ed.  628-645.) 

Injunction  against  maintaining  high  school 
for  ichite  children — discrimination  against 
colored  children — rights  under  Fourteenth 
A.mendment. 

X.  An  Injunction  that  would  compel  a  board 
of  education  to  withhold  all  aaaUtance  from 
a  high  school  maintained  for  white  children 
Is  not  the  proper  remedy  for  error  of  the 
board  In  falling  to  provide  a  high  school  for 
colored  children  and  In  turning  the  building 
and  funds  formerly  nsed  tberefor  to  the  nae 
of  primary  schools  for  colored  children. 

3.  A  decision  by  a  state  court  denying  an  In- 
junction against  the  maintenance,  by  a  board 
of  education,  of  a  hlgb  school  for  white  chil- 
dren, while  falling  to  maintain  one  for  col- 
ored children  also,  tor  the  reason  that  the 
funds  were  not  solBclent  to  maintain  it  in 
addUtnn  to  needed  primary  schools  for  col- 
ored children,  does  not  constitute  a  denial 


to  colored  persons  of  the  equal  protection  ot 
the  law  or  equal  prlTlIeges  of  clUsens  of  ths 
United  SUtaa. 

[Na  164.] 

Argued  Oetoter  30,  1899.    Decided  Decem- 
ber 18,  1899. 

IN  ERROR  to  the  Superior  Court  of  Rich- 
mond County,  State  of  Georgia,  to  review 
a  decision  refusing  an  injunction  against  a 
board  of  education  to  prevent  maintenance 
of  a  hi^h  school  for  white  children  without 
also  maintaining  one  for  colored  children. 
Affirmed. 

See  seme  ease  below,  103  Oa.  641,  29  S. 
E.  488. 

Statement  by  Mr.  Justice  Harlani 
'The  plaintiffs  in  error,  Cumming,  Har-[580] 
per,  and  Ladeveze,  citizens  of  Georeia  and 
persons  of  color,  suing  on  behalf  <m  them- 
selves and  all  others  in  like  case  joining  with 
them,  brou^t  this  action  against  theboard 
of  edncation  of  Riclunomi  oounty  sand 
Charles  S.  Uohler,  ta.x  collector. 


Nora. — As  to  eonsUtutional  ecuoHty  of  prtv- 
Ueget,  <mini(tiit<«(,  and  proteoNoti, — see  Lonis- 
Tllle  Safety  Tanit  *  T.  Co.  r.  Louisville  &  N. 
B.  Co.  (Ky.)  14  L.  B.  A.  670,  and  note. 

OonstitutUmat  eguaUtp  of  school  frivtteges. 

The  right  accorded  to  the  youth  of  the  state 
to  attend  the  public  schools  maintained  by  the 
state  Is  not  a  privilege  or  Immunity  appertain- 
ing to  a  citizen  of  the  United  States  as  such. 
Ward  V.  Flood,  48  Cat.  86.  17  Am.  Rep.  406 ; 
Lehew  V.  Brnmmell,  103  Mo.  646,  11  L.  R.  A. 
828.  16  S.  W.  766 ;  State  em  rel.  Clark  v.  Mary- 
land Inst,  for  Promotion  of  Mechanic  Arts,  30 
Chicago  Legal  News,  188. 

And  the  privilege  of  receiving  an  education 
at  the  expense  of  the  state,  being  created  and 
conferred  solely  by  the  laws  of  the  state,  and 
always  subject  to  Its  discretionary  regulation, 
may  be  granted  or  refused  to  any  Individual  or 
class  at  the  pleasure  of  the  state.  People  ex 
rel.  King  v.  Gallagher,  93  N.  Y.  438,  46  Am.  Rep. 
232. 

But  when  a  uniform  system  of  public  schools 
has  been  adopted  under  the  authority  of  the 
state,  any  discrimination  In  the  enjoyment  of  its 
privileges  on  account  of  race  Is  forbidden  by  the 
"equal  protection"  clause  of  the  14th  Amend- 
ment. State  AT  rel.  Clark  v.  Maryland  Inst. 
for  Promotion  of  Mechanic  Arts,  80  Chicago 
Legal  News,  138 :  Ward  v.  Flood.  48  Cal.  86,  17 
Am.  Rep.  405. 

In  conflict  with  the  cases  first  cited  Is  a  de- 
cision that  the  exclusion  of  negroes  from  put>- 
ile  schools  Is  a  violation  of  their  rights  to  equal 
privileges  and  Immunities.  State  ea  rel.  Stout- 
meyer  v.  Duffy,  7  Nev.  842,  8  Am.  Rep.  713. 

Also  that  a  statute  excluding  negro  children 
from  any  share  of  the  proceeds  of  the  common 
school  fund  set  apart  by  the  Constltation,  as 
well  as  from  the  annaal  school  tax  levied  on  the 
property  of  white  persons.  Is  unconstitutional. 
Da«Bon  V.  Lee,  83  Ky.  49. 

So.  a  tax  on  persons  of  one  color  for  schools 
open  only  to  children  of  that  color  la  onconsti- 
tutlonal  as  denying  equal  privileges  and  Im- 
munities.   Puitt  V.  Gaston  County  Comrs.  94 

set 


N.  C.  709,  66  Am.  Rep.  688 ;  Uarkluun  T.  Uu^ 
ning,  96  N.  C.  182,  3  8.  B.  40. 

But  the  refosal  by  a  private  educational  In- 
stitution to  admit  a  negro  as  a  pupil  on  account 
of  his  color  Is  not  an  abridgment  of  the  "priv- 
ileges or  Immunities  of  dtisens  of  the  United 
States,"  notwithstanding  its  agreement.  In  con- 
sideration of  an  annual  appropriation  from  a 
municipal  corporation,  to  educate  a  certain 
number  of  pupils  to  be  nominated  by  members 
ot  the  city  council.  State  ea  rel.  Clark  T. 
Maryland  Inst,  tor  Promotion  of  Mechanic  Arts^ 
87  Md.  643,  41  AU.  126. 

Establishing  separate  schools  tor  white  and 
colored  children  does  not  violate  the  constitu- 
tional right  to  equal  privileges  and  Immunities 
if  equal  advantages  are  alTorded  for  each  class. 
People  ea  rel.  King  v.  Gallagher,  98  N.  Y.  488, 
4S  Am.  Rep.  232;  Cory  v.  Carter,  48  Ind.  327, 
17  Am.  Rep.  788 ;  McMillan  v.  Sdiool  Committee 
of  DIst.  No.  4,  107  N.  C.  609,  10  L.  R.  A.  823. 
12  S.  B.  380 ;  People  em  rel.  Diets  v.  Eaaton,  18 
Abb.  Pr.  N.  8.  160 ;  State  em  rel.  Games  v.  Me- 
Cann,  21  Ohio  St.  108;  State  em  rel.  Stout- 
meyer  v.  Duffy,  7  Nev.  342,  8  Am.  Rep.  718. 

So,  a  provision  of  a  state  Constitution  that 
white  and  colored  persons  shall  be  taught  in 
the  same  school  la  not  repugnant  to  the  14tb 
Amendment.  Martin  v.  Board  of  Bdu.  42  W. 
Va.  614,  26  S.  B.  848. 

And  the  neglect  of  the  legislature  and  tbs 
board  of  education  to  make  proper  provision  to 
afford  equal  facilities  to  colored  children  does 
not  entitle  them  to  attend  the  school  provided 
for  white  children.    Ibid. 

The  establishment  of  separate  schools  for 
white  and  colored  children  does  not  violate 
the  constitutional  right  of  the  latter  to  the 
equal  protection  of  the  laws,  although  a  school 
for  colored  children  Is  not  established  In  any 
district  unless  there  ate  Otteen  or  more  of 
them,  and  If  th'ie  are  less  than  that  number 
they  are  allowed  to  attend  any  district  in  the 
county  In  which  »i>rh  school  la  established,  and 
although  the  effect  may  be  to  compel  them  to 
go  farther  to  reach  school  than  white  chlldm 
have  to  go.  Lahew  v.  Drommell,  lOS  Mo.  646, 
11  L.  B.  A.  868,  16  8.  W.  768. 
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In    the   petition    filed   by   th«m    it 
alleged — 

That  the  plaintiffs  were  residents,  prop- 
erty owners,  and  taxpayers  of  Richmond 
'County,  the  defendant  board  being  a  corpora- 
tion created  under  an  act  of  the  general 
assembly  of  Geor<^ia  of  August  23d,  1872, 
regulating  public  instruction  in  that  county 
empowering  the  board  to  annually  levy  such 
tax  as  it  deemed  necessary  for  public  school 
purposes; 

That  on  the  10th  of  July,  1897,  the  board 
levied  for  that  year  for  the  support  of 
primary,  intermediate,  grammar,  and  high 
•chools  in  the  county,  a  tax  of  $45,000,  which 
was  then  due  and  being  collected; 

That  the  petitioners  interposed  no  objec- 
tions to  so  much  of  the  tax  as  was  for 
rrimary,  intermediate,  and  grammar  schools, 
ut  the  tax  for  the  support  of  the  system  of 
high  schools  was  illegal  and  void  for  the 
reason  that  that  system  was  for  the  use  and 
benefit  of  the  white  population  exclusively; 

That  the  board  was  not  authorized  by  law 
to  levy  any  tax  for  the  support  of  a  system 
of  high  schools  in  which  the  colored  school 
population  of  the  county  were  not  given  the 
same  educational  facilities  as  were  furiusbed 
the  white  school  population ; 

That  at  least  S4,o00  of  the  tax  of  (45,000 
tS80]waa   being   collected     *and    when    collected 
would  be  used  for  the  support  of  such  sys- 
tem of  high  schools; 

That  the  board  had  on  hand  the  sum  of 
$20,000  or  other  large  sum,  the  proceeds  of 
prior  tax  levies,  in  trust  to  disburse  solely 
for  legal  educational  purposes  in  the  county, 
and  would  receive  from  the  tax  levy  of  1897 
and  from  other  sources  large  sums  in  like 
trust,  and  that  it  was  the  owner  and  bad  the 
custody  and  control  of  school  fixtures,  furni- 
ture, educational  equipments  and  appliances 
generally,  holding  the  same  in  like  trust; 
and, 

That  although  the  board  was  not  author- 
ized by  law  to  use  any  part  of  such  funds  or 
property  for  the  support  and  maintenance  of 
a  system  of  high  schools  in  which  the  colored 
school  population  were  not  given  the  same 
educational  facilities  as  were  furnished  for 
the  white  school  population,  it  was  usins 
such  funds  and  property  in  the  support  amd 
nuuntenonee  of  its  existing  high-school 
system,  the  educational  advantages  of  which 
w«re  restricted  wholly  to  the  benefit  of  the 
white  school  population  of  Richmond  county, 
to  the  entire  exclusion  of  the  colored  school 
population,  and  that  by  such  use  of  those 
ftmde  and  property  a  deficiency  for  eduoa^ 
tional  purposes  would  inevitably  result,  to 
make  which  good  additional  taxation  would 
he  required. 
,''  The  petitioners  also  alleged  that  they  were 

■^  persons  of  color  and  parents  of  children  of 
school  age  lawfully  entitled  to  the  full  benefit 
of  any  system  of  liigh  schools  organized  or 
mainmned  b^  the  board;  that  up  to  the 
time  of  the  said  tax  levy  and  for  many  years 
ecntinuously  prior  thereto,  the  board  main- 
tained a  system  of  high  schools  in  Richmond 
county  in  which  the  colored  school  popula- 
tion had  the  same  educational  advantages  as 
the  white  school  population,  but  on  July 
176  V.M. 


10th,  1397,  it  withdrew  fnnn  and  denied  to 
the  colored  school  populatiou  any  pcu-ticipa^ 
tion  in  the  educational  facilities  of  a  high- 
school  system  in  the  county,  and  hcul  voted 
to  continue  to  deny  to  that  population  any 
admission  to  or  participation  in  such  educa- 
tional facilities;  and  that  at  the  time  of 
such  withdrawal  and  denial  the  petitioners 
respectively  had  children  attending  the  col- 
ored high  school  then  existing,  but  who  were 
'nowdebarred  from  participationinthebene-[53J] 
fits  of  a  public  high-echool  education  though 
petitioners  were  Ming  taxed  thereior.  Thegr 
averred  that  the  action  of  the  board  of  educa- 
tion was  a  denial  of  the  equal  protection  of 
the  laws  secured  by  the  Constitiition  of  the 
United  States,  and  that  it  was  inequitable, 
illegal,  and  unconstitational  for  the  board  to 
levy  upon  or  for  the  tax  collector  to  collect 
from  them  any  tax  for  the  educational  pur- 
poses of  the  county  from  tihe  boiaflte  of 
which  the  petitioners  in  the  persons  td  tbtir 
children  of  6cho(4  age  were  excluded  and 
debarred.  • 

The  petitioners  prayed  that  the  tax  ooUeo- 
tor,  Bohler,  be  enjoined  from  colleotiiw  so 
much  of  Uie  tax  levy  of  July  10th,  1897,  as 
bad  been  levied  for  the  support  of  said  sys- 
tem of  high  scliools;  that  the  board  be 
enjoined  from  using  any  funds  or  property 
then  held  by  it  or  uereuter  to  come  into  its 
hands  for  educational  purposes  in  the  county 
for  the  support,  niainteiMuice,  or  operation  of 
that  syston;  and  that  they  have  such  other 
and  further  relief  as  waa  equitable  and  just. 

The  board  of  education  demurred  to  the 
petition  and  also  filed  an  answer.  It  denied 
that  it  had  established  onv  system  of  high 
schools  in  the  county,  and  averred  that  it 
waa  neither  its  duty  nor  had  it  authority  to 
estcUi>li8h  such  a  system,  although  it  had 
authority  in  its  discretion  to  establish  high 
schools  at  such  points  in  the  county  as  the 
interest  or  convenience  of  the  people  re- 
quired; that  in  pursuance  of  such  authority 
it  had  established  the  Neely  High  School  in 
1870,  but  in  1878  its  name  was  changed  to 
that  of  the  Tubman  High  School,  when  Mrs. 
Emily  H.  Tubman  presented  bo  the  board  a 
large  lot  and  builaing  for  the  purpose  of 
aflTording  a  higher  education  to  the  young 
women  of  the  county,  the  Richmond  Acade- 
my affording  this  benefit  and  advantage  to  " 
the  male  sex;  that  the  demand  was  urgent 
for  the  continuance  of  the  Tubman  school  by 
the  board,  and  it  was  so  accordingly  deter- 
mined, each  pupil  paying  $15  for  tuition  per 
annum  and  nonresidents  of  the  county  $40, 
which  wee  the  (diarge  made  by  the  Richmond 
Aoademy  for  Boys;  and  that  the  property, 
the  value  of  which  with  the  fixtures,  rumi- 
ture,  and  appliances  was  worth  not  less  tiian 
$30,000,  was  'donated  by  Mrs.  Tubman  upon[53S] 
the  express  condition  that  in  the  event  the 
board  failed  to  use  the  building  flor  a  high 
school  the  same  was  to  inure  instantly  to  the 
benefit  of  the  Richmond  Academy  and  the 
Augusta  Free  School: 

That  in  June,  1870,  the  board  deemed  it 
wise  to  give  its  assistance  to  the  Hephziboh 
High  School,  conducted  and  controUea  by  the 
Hephzibah  Baptist  Association  in  the 
village  of  Hephzibah,  in   the  southeastern 
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part  of  tii«  oolintT,  charging  and  receiving 
for  high  8dio(d  scholars  the  sum  of  $16  per 
annum; 

That,  in  1880,  there  being  no  high  school 
in  the  ootmtjr  for  the  colored  race,  the  funds 
of  the  board  justifying  it,  and  other  schools 
of  lower  grade  having  beem  established  by  the 
local  trustees  in  Augusta  sufficient  to  accom- 
modate the  ocdored  children,  the  board  deemed 
it  wise  and  proper  to  establish  the  Ware 
High  School,  charging  for  each  pupil  taught 
therein  (10  per  annum;  and 

That  in  June,  1897,  a  special  committee 
appointed  by  the  board  investigated  the 
srtatus  of  the  high  schools  in  the  county  and 
ascertained  tlie  condition  of  each,  and  the 
committee  reoommeaded  that,  for  "purely 
economic  reasons  in  the  education  of  the 
negro  race,"  the  Ware  High  School  be  dis- 
continued and  the  city  conference  board 
requested  to  open  four  primary  school!  in 
the  same  building  at  a  cost  of  about  $200 
each  for  the  accommodation  of  those  negro 
children  who  were  annually  denied  admit- 
tance to  the  schools. 

The  answer  of  the  board  further  stated: 
"Touching  the  Ware  High  School,  its  friends 
and  the  colored  patrons  thereof  were  called 
before  the  committee,  and  were  heard  by  the 
committee  with  every  respect  and  considera- 
tion. They  were  told  the  reasons  that  con- 
trolled the  oommittee  in  its  intention  to 
recommend  its  discontinuance  for  tbe  pres- 
ent. These  were:  Because  400  or  more  of 
negro  diildren  were  being  turned  away  from 
the  primai-y  grades  unable  to  be  provided 
with  seats  or  teachers;  because  the  same 
means  and  the  same  building  whidi  were 
used  to  teach  60  high-school  pupils  would 
accommodate  200  pupils  in  the  rudiments  of 
education;  becMise  the  board  aA  tUs  time 
[583]was  not  flnandaUy  'able  to  erect  buildings 
and  employ  additional  teacbors  for  the  large 
number  of  colored  ohUdren  who  were  in  need 
of  primary  education,  and  because  tjiere 
w»re  in  the  city  of  Aufusta  at  this  time 
three  public  high  schools, — ^tlhe  Haines  In- 
dnatrial  School,  the  Walker  Baptist  Institute, 
and  the  Payne  Institute — each  of  whidi  were 
publio  to  the  colored  people,  and  were  charg- 
ing feea  no  larger  than  the  board  diargM 
for  pupilage  in  ttie  Ware  High  Sdiool." 
After  stating  that  the  action  of  the  special 
oommittee  waa  approved  by  the  board,  the 
anawer  continued:  "At  the  some  time  when 
the  vote  was  taken  on  the  report  of  the  Ware 
High  School  it  was  nnaitiVnonsly  resolved 
that  the  board  of  education  reinstate  the 
■aid  school  whenever  in  their  judgment  the 
board  could  afford  it.  Subsequently  to  the 
board's  temporaiy  suqMDsion  of  the  Ware 
Hi^h  School  a  number  of  ootored  people 
petitioned  the  board  for  rescission  of  this 
action,  among  whom  were  the  oomplainants 
herein.  A  full  board  was  called  and  con- 
vened on  the  —  day  of  August,  and  the  peti- 
tioners were  heard  and  their  request  fully 
considered.  The  board,  after  a  session  and 
deliberation  of  over  two  hours,  refused  to 
rescind  for  the  reasons  heretofore  set  out, 
and  says,  in  their  view,  until  t^e  local  trus- 
tees— i.  f.,  the  city  conference  board — 
should  have  furnished  a  sufficiency  of  pri- 
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roarr  schools  for  the  ccJored  population  Ik 
would  be  unwise  and  unconscioaflAle  to  ke^ 
up  a  hich  school  for  GO  pupils  and  turn  away 
300  little  negroes  who  are  asking  to  be 
taught  their  alphabet  and  to  read  and  write. 
No  part  of  the  funds  of  this  boturd  accrued  or 
accruing  aud  no  property  appropriated  to 
the  education  of  the  negro  race  has  been 
token  from  them.  Hus  board  has  oidy 
applied  the  same  means  and  moneys  from 
one  grade  of  their  education  to  another 
grade;  and  in  this  connection  defendant  says 
that  the  enrolment  in  the  colored  schotd  is 
this  year  238  more  than  the  last,  the  Wars 
High  Scho<rf  building  accommodating  188 
pupils." 

The  answer  of  the  board,  referring  to  the 
act  of  1872,  averred  that  "$  9  of  said  act 
commands  the  local  trustees  to  provide  the 
same  facilities  to  each  race  as  regards  school- 
houses  and  fixtures,  attainments  and  abili- 
ties of  teachers  *and  length  of  term,  but  that[B34] 
tliis  section  refers  only  to  the  schools  estab- 
lished by  the  trustees  of  each  school  district 
under  {  6  of  said  aot,  and  does  not  apply  to 
sdiods  of  higher  grade;  that  i  10  of  said 
act,  whidi  empowers  this  respondent  to 
establish  schools  of  higher  g^ade  than  those 
establiriied  bv  the  local  trustees,  ordains 
their  eBtablistunent  to  such  as  the  interest 
and  convenience  of  the  people  may  in  the 
judgment  of  this  board  require.  It  admits 
that  on  the  10th  day  of  July  last  it  sus- 
pended the  Ware  High  School  for  the  reason 
that  in  its  judgment  the  interest  and  con- 
venience of  tiie  people  did  not  require  it, 
and  that  it  caused  to  be  established  in  its 
stead  three  primary  schools  for  colored 
children,  and  for  reasons  heretofore  in  its 
answer  set  forth.  Whether  or  not  the  peti- 
tioners at  the  time  of  said  suspension  had 
children  attending  tlie  Ware  High  School 
this  defendant  is  not  advised,  but  denies  that 
tbey  are  debarred  from  a  high-school  educa- 
tion in  this  community,  since  for  the  same 
n charges  as  were  made  bv  this  board  for 
ilage  in  the  Ware  Hicn  School  they  can 
this  education  in  three  other  colored 
high  schools  open  to  the  public  in  the  city  of 
Augusta.  Defendants  deny  the  allegations 
specially  pleading  that  the  acts  of  1872  and 
1877  deny  to  the  colored  race  equal  protec- 
tion of  the  law,  or  that  the  course  and  con- 
duct of  tiiis  board  thereunder  is  obnoxious  to 
this  constitutional  inhibition." 

The  plaintiffs  amended  their  petition, 
alleging:  "1st  That  'the  Payne  Institute,' 
'the  Walker  Baptist  Institute,'  and  'the 
Haines  Normal  k  Industrial  Institute* 
mentioned  in  said  answer,  are  purely  private 
and  pay  educational  institutions  under 
sectarian  control,  and  have  been  in 
existence  for  years  past,  and  have  no  con- 
nection, and  never  have  had  any  connection, 
whatsoever  with  the  public-school  system 
conducted  by  said  board.  2d.  That  said 
board  has  no  l^al  right  to  charge  for  extend- 
ing a  public  hiE;h-iMio<rf  education  to  the 
children  of  school  Sfre  of  actual  residents  of 
said  county.  3d.  "ntat  if  a  deficiency  of 
means  existo  for  extending  a  public  primary- 
school  education  to  the  colorea  school 
population  of  the  city  of  Augusta  in  said 
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ocmiity,  laid  deficiency  is  due  to  the  Olegal 
action  of  said  board  in  appropriating  to  the 
(S8S],vhite  'school  population  of  said  ci,t7  largely 
more  of  the  public-school  fund  than  it  is 
legally  entitled  to,  to  the  corresponding  det- 
riment of  the  colored  school  population  of 
said  city,  and  but  for  such  illegal  action 
there  would  be  no  sudi  deficiency  as  said 
board  avers." 

In  answer  to  this  amended  petition,  the 
board  admitted  that  the  Payne  Institute,  the 
Walker  Baptist  Institute,  and  theHainee  Nor- 
mal ft  Isduetrial  Institate  mentioned  in  its 
answer  were  private  eduoational  institutions 
under  sectarian  control,  and  had  no  connec- 
tion witii  the  public-school  system  conducted 
by  the  defenduit  board.  But  it  averred  that 
tbe  impression  sought  to  be  conv^ed  that 
there  was  sectarioji,  denominational  teach- 
ing in  those  schools  was  untrue;  that  the 
sdmols  referred  to  were  open  to  the  public 
generally,  and  any  child  of  sufficient  scholar- 
ship and  moral  cfaaxactor  could  enter  them, 
wlmtever  his  or  her  religious  belief.  The 
board  also  asserted  its  right  to  charge  for 
tuition  in  high  sohocrfs,  and  denied  that  any 
deficiency  of  means  for  extending  a  public 
primary-school  education  to  tiie  colored 
sdiool  population  was  due  to  any  action  it 
had  token. 

The  defendant  Boihler,  the  tax  collector, 
demurred  to  ibe  petitioa  and  also  filed  an 
answer. 

The  cause  having  been  heard  upon  the  de- 
murrers and  pleadings,  the  court  sustained 
the  demurrer  of  defendant  Bchler,  and  re- 
fused to  grant  any  injiutctioo  against  him  as 
tax  collector.  But  tiie  demurrer  of  the  board 
of  education  was  overruled,  and  an  order  was 
altered  restraining  the  board  from  using 
"any  funds  or  property  now  in  or  hereafter 
coming  into  its  hands  for  educational  pur- 
poses in  said  county  for  the  support,  main- 
tenance, or  operation  of  any  white  high 
sdiool  in  said  county  until  said  board  shall 
provide  or  establish  equal  facilities  in  high- 
school  education  as  are  now  maintained  by 
them  for  white  children,  for  such  colored 
children  of  high-school  grade  in  said  county 
as  may  desire  a  high-school  education,  or  un- 
til the  further  order  of  the  court."  His  or- 
der was,  however,  suspended  until  the  su- 
preme court  of  the  state  should  render  ito 
decision  in  the  cause. 

The  plaintiffs  did  not  appeal  from  the  or- 
(BS6]der  refusing  to*  grant  an  injuncticm  against 
the  tax  collector.  But  the  case  was  carried 
to  the  supreme  court  of  Georgia  by  the  board 
of  education,  where  the  judgment  of  the  su- 
perior court  of  Richmond  county  was  re- 
versed upon  the  ground  that  it  erred  in 
granting  on  injunction  against  the  board  of 
education.  And  in  accordance  with  that  de- 
cision the  superior  court,  upon  the  return  of 
the  cause  from  the  supreme  court  of  the 
state,  refused  the  relief  asked  by  the  plain- 
tiffs and  dismissed  their  petition.  The  plain- 
tiffs in  error  complain  of  the  latter  order  as 
being  in  derogation  of  their  righto  under  the 
Constitution  of  the  United  States. 
ITS  V.  •. 


Mr.  Oeorce  F.  Edmiuida  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in  error. 

Messrs.  Joseph  Ganalil  and  Frank  K. 
Miller  argued  the  cause  and  filed  briefs  for 
defendant  in  error. 

*Mr.  Justice  Harlan,  after  stating   the[541] 
facte  as  above,  delivered  the  opinion  of  the 
court: 

*This  writ  of  error  brings  up  for  rendew  a[54S] 
final  order  mode  in  the  superior  court  of 
Richmond  ooun^,  Georgia,  xn  conformity  to 
a  judgment  rendered  in  the  supreme  court  of 
the  state.  Tbsit  order,  it  is  contended,  de- 
prived the  plaintiffs  in  error  of  righto  se- 
cured to  them  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States. 

The  supreme  court  of  Georgia,  after  stat- 
ing in  ite  opinion  that  counsel  for  the  peti- 
tioners did  not  point  out  in  his  brief  what 
particular  paragraph  of  the  Fourteenth 
Amendment  was  violated,  said:  "If  it  be  the 
first,  he  does  not  point  out  what  clause  of 
that  paragraph  is  violated,  whether  the 
privileges  or  immunities  of  citizens  of  the 
IJnited  States  are  abridged,  whether  his 
cliente  are  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  whether 
bis  cliente  are  denied  the  equal  protection  of 
the  laws.  It  is  diOicult,  therefore,  for  us  to 
determine  whether  this  amendment  has  been 
violated.  If  any  authority  had  been  cited, 
we  could  from  that  have  determined  which 
paragraph  or  clause  counsel  relied  upon,  but 
as  he  has  left  us  in  the  dark  we  can  only  say 
that  in  our  opinion  none  of  the  clauses  of 
any  of  the  paragraphs  of  the  amendment, 
under  the  facte  disclosed  by  the  record,  is 
violated  by  the  board.  There  is  no  com- 
plaint in  the  petition  that  there  is  any  dis- 
crimination made  in  regard  to  the  free  com- 
mon schools  of  the  county.  So  far  as  the 
record  discloses,  both  races  have  the  same 
facilities  and  privileges  of  attending  them. 
The  only  complaint  is  that  these  plaintiffs, 
being  taxpayers,  are  debarred  the  privilege 
of  sending  their  children  to  a  high  school 
which  is  not  a  free  school,  but  one  where  tui- 
tion is  charged,  and  that  a  portion  of  the 
school  fund,  raised  by  taxation,  is  appropri- 
ated to  sustain  white  high  schools  to  which 
negroes  are  not  admitted.  We  think  we 
have  shown  that  it  was  in  the  discretion  of 
the  board  to  establish  high  schools.  It  be- 
ing in  their  discretion,  they  could,  without 
a  violation  of  the  law  or  of  any  constitution, 
devote  a  portion  of  the  taxes  collected  for 
school  purposes  to  the  support  of  this  high 
school  for  white  girls  and  to  assist  a  county 
denominational  high  school  for  boys.  In  our 
opinion,  it  is  impracticable  to  distribute 
taxes  equally.  The  appropriation  *of  a  por-[543] 
tion  of  the  taxes  for  a  white  girls'  high 
school  is  not  more  discrimination  against 
these  colored  plaintiffs  than  it  is  against 
many  white  people  in  the  county.  A  tax- 
payer who  has  boys  and  no  girls  of  a  school 
age  has  as  much  right  to  complain  of  the 
unequal  distribution  of  the  taxes  to  a  girls' 
high  schotd  as  have  tkeae  plaintiffs.  The 
amion  of  the  board  appears  to  us  to  be  more 
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»  dlaeriaiiiwtioii  aj  to  sex  than  it  does  as 
to  raflr  While  the  board  appropriates  some 
money  to  aaaist  a  denuminational  school  for 
white  bojrs  and  giria,  it  baa  sever  established 
a  high  adtool  for  white  boys,  and,  if  the  con- 
tention of  theae  plaintifTs  i»  oorrect,  white 
parents  who  have  boys  old  enougb  to  attend 
a  high  school  hare  as  mnch  righ^  to  com- 
plain as  these  plaintiffs,  if  tbcjr  ^aTe  not 
.inore.  Without.'  therefore,  goinp  into  an 
analysis  of  the  different  clauses  of  Che  four- 
teenth Amendment  of  the  ConstitutisA  of 
the  United  States,  we  eontent  onrs^kres  *>y 
saying  that,  in  ottr  opinion,  th«  ocdon  of 
the  board  did  not  violate  any  of  the  pi  ^vi- 
«ions  of  that  amendment.  It  does  noO 
Abridge  the  privileges  or  immunities  of  c-iU- 
.i;en8  St  the  United  States,  nor  does  it  derive 
*ny  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  does  it  deny  to 
4ny  person  within  the  state  the  equal  pro- 
tection of  its  laws." 

The  Constitution  of  Georgia  provides: 
"There  shall  be  a  thorough  system  of  com- 
mon scho<ds  for  the  education  of  children  in 
the  elementary  branches  of  an  English  edu- 
caition  only,  as  nearly  uniform  as  practicable, 
the  expenses  of  which  shall  be  provided  for 
by  taxation,  or  oUierwise.  The  schools  shall 
be  free  to  all  children  of  the  state,  but  sepa- 
rate schools  shall  be  provided  for  the  white 
and  colored  races."      Art.  8,  8  1. 

Tt  was  said  at  the  argument  that  the  vice 
in  the  ooramon-sohool  system  of  Georgia  was 
the  re<iuirement  that  the  white  and  colored 
children  of  the  state  be  educated  in  separate 
schools.  But  we  need  not  consider  that 
question  in  this  case.  No  such  issue  was 
made  in  the  pleadings.  Indeed,  the  plain- 
tiffs distinctly  state  that  they  have  no  ob- 
jection to  the  tax  in  question  so  far  as  levied 
for  the  support  of  primary,  intermediate, 
and  grammar  schools,  in  the  management  of 
(S44]which  *the  rule  as  to  the  separation  of  races 
is  enforced.  We  must  dispose  of  the  case 
as  it  is  presented  by  the  record. 

The  plaintiffs  in  error  complain  that  the 
board  of  education  used  the  funds  in  its 
hands  to  assist  in  mainrtoining  a  high  school 
for  white  children  without  providing  a  simi- 
lar school  for  colored  ohildren.  The  sub- 
stantial relief  asked  is  an  injunction  that 
would  either  impair  the  efficiency  of  the  high 
school  provided  for  white  children  or  compel 
the  board  to  close  it  But  if  that  were  done, 
the  result  would  only  be  to  take  from  white 
children  educational  privileges  enjoyed  by 
them,  without  giving  to  colored  children  ad- 
ditional opportunities  for  the  education 
furnished  in  high  schools.  The  colored  school- 
children of  the  county  would  not  be  advanced 
in  the  matter  of  their  education  by  a  decree 
compelling  the  defendant  board  to  cease  giv- 
ing support  to  a  high  school  for  white  diil- 
dren.  The  board  had  before  it  the  question 
whether  it  should  maintain,  under  its  con- 
trol, a  high  school  for  about  60  colored  chil- 
dren or  withhold  the  benefits  of  education 
in  primary  schools  from  300  children  of  the 
same  race.  It  was  impossible,  the  board  be- 
lieved, to  give  educational  facilities  to  the 
300  colored  children  who  were  unprovided 
for,  if  it  maintained  a  separate  school  for  the 
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60  children  who  wished  to  have  a  high- 
sd:ool  education.  Its  decision  was  in  the 
interest  of  the  greaiter  number  of  colored 
children,  leaving  the  smaller  number  to  ob- 
tain a  high-school  education  in  existing  pri- 
vate institutions  at  an  expense  not  beyond 
that  incurred  in  the  highsonool  discontinued 
by  the  board. 

We  are  not  permitted  by  the  evidence  in 
the  record  to  regard  that  decision  as  having 
been  made  with  any  desire  or  purpose  on  the 
part  of  the  board  to  discriminate  against 
any  of  the  colored  school  children  of  the 
county  on  account  of  tiieir  race.  But  if  it 
be  assumed  that  the  board  erred  in  supposing 
I  that  its  duty  was  to  provide  educational 
W'acilities  for  the  300  colored  children  who 
I  c.^re  without  an  opportunity  in  primary 
sohools  to  learn  the  alphabet  and  to  read  and 
xVi  lit,  rather  than  to  maintain  a  8oho<d  for 
ti\e  Umeflt  of  the  60  oolored  children  who 
wijheb'  to  attend  a  high  'school,  that  was  not[S4S] 
an  «rr<>r  which  a  court  of  equity  should  at- 
tempt )c'  remedy  by  an  injunction  that 
woul  i  c>'>i3pel  the  board  to  withhold  all  as- 
sistaiice  i^.>m  the  high  school  maintained  for 
white  chiltren.  If,  in  some  appropriata 
proceeiing  i>«tituted  directly  for  that  pur- 
pose, the  plaik  tiffs  had  sought  to  compd  the 
board  ol  eduohMon,  out  of  the  funds  in  its 
hands  or  under  its  control,  to  Establish  and 
maintaiu  a  h!gl\  ichool  for  oolored  children, 
and  if  it.  appeal  e>\  that  the  board's  refusal 
to  maintain  such  u  school  was  in  fact  an 
abuse  of  its  discre^lJn  and  in  hostility  to 
the  colored  populatJo  t  because  of  their  raoe, 
different  questions  mi^ht  have  arisen  in  the 
state  court. 

The  state  court  did  T\.t  deem  the  action  of 
the  board  of  education  ii  suspending  tem- 
porarily and  for  economiv  leosons  the  high 
scho(d  for  colored  childreu  a  sufficient  rea- 
son why  the  defendant  should  be  restrained 
by  injunction  from  maintaftLiiig  an  existing 
high  school  for  white  ehildre.i.  It  rejeotea 
the  suggestion  that  the  boaro  proceeded  in 
bad  faith  or  had  abused  the  ditHsretion  with 
which  it  was  invested  by  the  statute  tinder 
which  it  pnxieeded  or  had  acted  in  hostility 
to  the  colored  raoe.  Under  the  circumstan- 
ces disclosed,  we  cannot  say  that  this  action 
of  the  state  court  was,  within  the  meaning 
of  th«  Fourteenth  Amendment,  a  denial  t^ 
the  state  to  the  plaintiffs  and  to  those  as- 
sociated with  tlicm  of  the  equal  protection 
of  the  laws'or  of  amy  privileges  belongingto 
them  as  citizens  of  tjie  United  States.  We 
may  add  that  while  all  admit  that  the  bene- 
fits and  burdens  of  public  taxation  must  be 
shared  by  citicens  without  discriminatioD 
against  anv  class  on  acoount  of  their  raoe, 
the  education  of  tjie  people  in  sdiools  main' 
tained  bv  state  taxation  is  a  matter  belong- 
ing to  the  respeoUve  states,  and  any  inter- 
ference on  the  part  of  Federal  authority 
with  the  management  of  sudi  scho(ds  cannot 
be  justified  except  in  the  case  of  a  clear  and 
unmistakable  diar^ard  of  rigfhts  tecured  by 
the  supreme  law  of  the  land.  We  have  her« 
no  sucn  case  to  be  determined;  and  as  this 
view  disposes  of  the  only  question  whidi  tbia 
court  has  jurisdiction  to  review  and  decide^ 
the  judgment  is  affirmed. 
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[546]        S.  ENDICOTT  PEABODY,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Beporter's  ed.  54S-S52.) 

Mexican     grant— ^giving     mere     possession 
without  title — effect  of  continued  posses- 


1.  No  title  was  granted  by  the  Mexican  goT- 
emment  to  claimants  ol  land  whose  petition 
asked  (or  the  grant  ot  possession  of  the  land 
in  order  to  plant  grain  thereon  for  barrest- 
Ing.  where  the  order  based  thereon  directed 
them  to  be  placed  In  possession  "In  order 
that  the;  may  not  lose  time  In  their  labor 
until  the  necessary  formalities  can  be  had," 
while  the  act  of  possession  made  by  the  al- 
calde states  that  they  were  not  "aathorlzed 
to  exchange,  sell,  or  alienate  the  same  ontll 
they  shall  have  acquired  title  or  have  sof- 
fleient  time  to  do  so." 

3.  A  Mexican  grant  is  not  presumed  to  baTe 
been  made  *om  the  fact  or  continued  posses- 
sion of  the  land,  where  possession  was  orig- 
inally taken  under  a  permission  or  license  to 
nse  the  land,  and  there  Is  nothing  to  show 
that  the  character  of  possession  was  subse- 
qoently  changed. 

t.  Reference  In  a  land  grant  to  another  grant 
as  a  boundary  Is  Inadequate  as  proof  of  the 
legal  existence  of  the  latter  grant,  or  of  any 
change  of  the  character  of  the  possession  of 
the  land  referred  to,  when  that  was  originally 
taken,  not  under  a  grant  of  title,  bat  nnder 
a  mere  permission  or  license. 

[No.  50.] 

Argued  October  17,  1S99.    Decided  Decern- 
her  22,  1899. 

APPEAL  from  a  judgment  of  the  Court  of 
Private  Land  Claims  against  a  claimant 
of  land  in  the  territory  of  New  Mexico.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

if  r.  Frank  W.  Clanoy  argued  the  cauM 
and  filed  a  brief  for  appellant: 

The  act  of  possession  was  satisfactory 
proof  of  the  making  of  the  grant. 

Htrother  v.  Lucas,  12  Pet.  437,  9  L.  ed. 
1147;  United  State*  ▼.  Peralta,  19  How.  347, 
15  L.  ed.  680. 

The  long  unbroken  possession  under  a 
claim  of  a  grant  is  sufficient  proof  upon 
which  to  base  a  presumption  of  the  making 
and  ratification  of  the  grant  as  claimed. 

United  States  v.  Rocha,  9  Wall.  646,  19  L. 
«d.  614;  United  States  v.  De  Baro,  22  How. 
297,  16  L.  ed.  344 ;  United  States  t.  Chaves, 
159  U.  8.  463,  40  L.  ed.  220,  16  Sup.  Ct  Rep. 
57. 

Mr.  Mattltew  G.  Reynolds  argued  the 
cause  and,  with  Solicitor  General  John  K. 
Richards,  filed  a  brief  for  the  United  States: 

Admitting  the  full  force  that  can  be  given 
to  all  the  muniments  of  title  in  the  record,  it 
was  a  presumptive  possession  which  never 
ripened  into  a  grant  entitled  to  recognition 
under  the  law  of  March  3,  1891. 

De  Baro  v.  United  States,  5  Wall.  599,  18 
L.  ed.  081 ;  United  States  v.  Baltimore,  98  U. 
8.   42,   26    L.  ed.    167;  Serrano  y.  United 
States,  5  Wall.  451,  18  L.  ed.  494. 
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The  recital  of  the  alcalde  in  the  act  of  pos- 
session in  the  Petaca  grant,  that  it  was 
bounded  on  the  west  by  "the  boundary  of  the 
Vallecito  grant,"  does  not  furnish  evidence  of 
a  grant  to  Samora  and  others. 

Act  of  1891,  S§  7,  13;  United  States  ▼. 
Teschmaker,  22  How.  404,  16  L.  ed.  356; 
United  States  v.  Castro,  24  How.  346,  16  L. 
ed.  650. 

*Mr.     Justice    Peokltam   delivered    the[546] 
opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
court  oif  private  land  claims  dismissing  the 
petition  of  the  appellant,  and  rejecting  hia 
claim  to  some  114,000  acres  of  land  in  the 
territory  of  New  Mexico,  on  the  ground  that 
it  had  not  been  sustained  by  saiUsfactory 
proof. 

The  petitioner  in  the  court  below  in  his 
petition  for  confirmation  of  the  grant  stated 
that  on  the  23d  of  February,  1824,  Jose  Ra- 
fael Zamora,  a  citizen  and  resident  of  Ojo 
Calienta,  on  behalf  of  himself  and  twenty- 
five  other  persons,  citizens  of  the  Republic 
of  Mexico,  and  residents  of  said  district  in 
the  territory  of  New  Mexico,  presented  his 
petition  for  a  grant  to  them  of  the  tract 
therein  describ^  and  called  the  Vallecito  de 
Lovato,  and  the  appellant's  petition  alleged 
that  the  governor  granted  the  prayer,  made 
the  grant  of  land  therein  asked  for,  and  di- 
rected the  alcalde  to  place  the  grantees  in 
possession,  and  that  on  September  22,  1824, 
the  alcalde  did  place  the  grantees  in  juridi- 
cal possession  of  the  land,  and  executed  hia 
certificate  tiiereof,  whidi  was  presented  to 
and  'approved  by  the  governor  and  deIivered[54T] 
to  the  grantee,  Joa6  Rafael  Zamora,  for  him- 
self and  his  associates. 

Various  other  facts  were  set  up  in  the  pe- 
tition to  show  title  in  the  petitioner,  which 
it  is  not  necessary  to  state. 

The  answer  of  the  government  put  tiie 
facts  in  issue,  and  the  case  duly  came  on  for 
trial. 

The  following  papers  were  put  in  evidence 
on  the  trial  by  the  appellant: 

<1)  Translation  of  Muniments. 
Hon.    Constitutional    Alcalde    of    Abiquin, 
Francisco  Trujill«: 

T,  Jose  Rafael  Zamora,  citizen  and  resi- 
dent in  the  district  of  Ojo  Caliente,  togeth- 
er with  twenty-five  individuals  of  the  same 
district,  appear  before  you  with  the  greatest 
respeot  and  humility  and  in  due  form  of 
law,  and  state,  sir.  that,  there  being  suffi- 
cient land  in  the  Vallecito  of  Lovato  to  give 
us  in  possession,  we  now  ask  that  in  the 
goodness  of  your  heart  you  grant  us  the 
same,  for  we  have  not  any  place  wherein  to 
plant  grain  for  harvesting,  whereby  we  think 
the  others,  the  residents  of  said  district,  will 
receive  no  injuiy. 

Wherefore  we  humbly  request  your  honor, 
as  our  protector  and  as  a  lover  of  our  coun- 
try, to  grant  us  said  possession,  whereby  we 
will  receive  favor  and  benefit. 

Abiquiu,  February  23,  1824.  For  all  those 
stated.  Jose  Rafael  Samora. 

I  do  hereby  certify  that  the  above  is  true 
and  the  land  applied  for  public,  and  I  do  not 
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r«oogiiize  Hboee  applying   for   the   same   aa 
property  holders.  Francisco  Trujillo. 

(2)  (Unsigned  Order.) 
The  land  applied  for  by  Jose  Rafael  Sa- 
mora,  to|?sther  with  the  twenty-five  accom- 
panying individuals  in  his  petition,  in  virtue 
of  your  report,  you  may  proceed  to  place 
them  in  poseession,  in  order  that  they  may 
not  lose  time  in  thieir  labor  until  the  neces- 
sary formalities  can  be  had,  which  cannot 
be  verified  ait  this  time,  the  excellent  deputa- 
tion not  being  in  session  to  whom  the  mat- 
ter pertoine. 
[S48]  *I  chares  you  to  treat  those  unfortunate 
persons  wi^  consideration  on  placing  them 
in  possession,  charging  for  your  labor  ac- 
ooraing  to  their  wants  and  not  more  than  the 

faa  Hill    &lloWfi 

God  and  (liberty).    February  27,  1824. 
(No  Signature.) 
To  the  alcalde  of  Abiquiu. 

(3)  The  act  of  possession.  This  paper 
is  signed  by  Francisco  Trujillo,  constitution- 
al alcalde  of  the  proper  district,  and  alter 
declaring  that  by  virtue  of  the  decree  of 
Bartolome  Baca,  actual  political  chief  of  the 
province,  given  at  Santa  Fe  on  the  27th  of 
February,  1824,  on  the  petition  presented  by 
Joa6  Rafael  Samora  and  his  aa«Pociates,  re- 
questing that  there  be  adjudged  to  tbmn  a 
tract  of  public  land,  the  alcalde  states: 
"And  having  examined  the  said  land  and 
seeing  its  extent  and  proportions,  the  parties 
interested  being  present  and  others  who 
joined  them  according  to  the  list  they  pre- 
sented, and  all  having  agreed  among  them- 
sdvw  that  at  no  time  there  should  be  inter- 
ruptions or  difTerences  among  them;"  he 
thereupon  measured  off  to  each  one  a  certain 
quantity  of  land  and  placed  them  in  posses- 
sion. 

The  alcalde  also  states  that  he  charged 
them  to  endeavor  to  fortifv  themselves  for 
their  own  defense,  etc.;  and  as  to  the  lands 
of  whidi  he  then  delivered  possession,  he 
gave  them  "to  understand  that  as  new  colo- 
nists they  shall  exert  themselves,  not  being 
authorized  to  exchange,  sell,  or  alienate  the 
same  until  they  shall  have  acquired  title  or 
have  sufficient  time  to  do  so."  This  paper  is 
dated  the  22d  of  September,  1824.  It  is 
signed  by  Francisco  Trujillo,  but  it  does  not 
appear  when  the  possession  was  delivered, 
t£e  certificate  being  dated  at  Abiquiu,  which 
is  many  miles  from  the  Valleoito,  the  loca- 
tion of  the  grant. 

There  was  also  put  in  evidence  the  act  of 
possession  in  what  is  called  the  Petaca 
grant,  dated  March  25,  1830,  in  which  it  is 
stated  thai  it  is  bounided  on  the  west  "by 
the  boundary  of  the  Vallecito  grant,"  which 
it  is  daimed  by  the  appellant  is  an  admission 
of  the  existence  of  the  grant  in  question. 
[549]  *Kvidenoe  in  regard  to  possession  was  also 
introduced. 

Upon  the  question  whether  the  papers  thus 
proved  showed  any  grant  of  lands,  the  coun- 
sel for  the  government  contended  that  they 
did  not  purport  to  grant  any  land  or  pass  any 
interest  therein,  but  gave  only  a  permissive 
pccMssion  preliminary  to  a  grant  which  was 
n«ver  obtained. 

tea 


Without  diacussing  the  various  other  ob- 
jections  which  were  raised  against  the  oon- 
flnmvtion  of  this  alleged  grant  to  the  peti- 
tioner, we  are  of  opinion  that  the  above  ob- 
jection was  well  token,  and  that  there  was 
no  sufficient  evidence  of  any  grant  whatever. 

The  petition  signed  by  Samora  in  behalf 
of  himself  and  twenty-five  other  individuals 
of  the  same  district  asks  that  the  alcalde  may 
give  them  possession  of  the  land,  as  Uiey 
have  no  other  place  wherein  to  plant  grain 
for  harveeting,  and  they  think  that  the  oth- 
ers, the  residents  of  the  district,  will  receive 
DO  injury,  and  therefore  they  request  that 
the  €dcalde,  as  their  protector  and  as  a  lover 
of  their  country,  may  grant  them  such  pos- 
session, eto.  At  the  very  commencement, 
therefore,  we  find  that  the  petition  was  not 
one  for  the  granting  of  title,  but  simply  one 
for  the  granting  of  possession  to  land,  in  or- 
der that  they  might  plant  their  grain  for 
harvesting.  TnijUlo  certifies  that  the  state- 
ment in  the  petition  is  true  and  the  land  ap- 
plied for  is  public,  and  that  he  does  not  rec- 
ognize those  applying  for  the  ftime  as  prop* 
wty  holders. 

Then  comes  the  unsigned  order  directing 
the  alcalde  of  Abiquiu  to  "proceed  to  place 
them  (Samora,  with  the  twenty-five  accom- 
panying individuals  named  in  the  petition) 
in  possession,  in  order  that  they  may  not 
lose  time  in  their  labor  until  the  necessary 
formalities  can  be  had,  which  cannot  be  ver- 
ified at  this  time,  the  excellent  deputation 
not  being  in  session  to  whom  the  matter  per- 
tains." Then  the  certificate  of  Trujillo, 
which  is  termed  by  the  appellant  "the  cer- 
tificate of  the  delivery  of  juridical  posses- 
sion of  the  lands  to  the  petitioner,"  shows  on 
ite  face  that  it  was  not  the  ordinary  delivery 
of  juridical  possession  under  a  grant  of  title 
to  land,  but  that  it  was  a  mere  placing  of  the 
petitioner  in  possession  under  a  license  of  the 
authorities  accompanied  by  a  distinct  state- 
ment that  the  petitioner  *and  his  a8sociate8[550] 
were  not  "authorized  to  exchange,  sell,  or 
alienate  the  lands  until  they  shall  have  ac- 
quired title  or  have  sufficient  time  to  do  so." 

These  three  papers,  which  form  the  basis 
of  the  appellant's  claim  of  title,  fail  when 
examined  to  show  any  title  whatever  in  him. 
There  is  in  these  papers  no  evidence  of  any 
grant  of  title  to  these  lands  to  Samora  or 
his  associates.  It  may  be  that  be  and  his 
associates  hoped  thereafter  to  obtain  title, 
but  it  was  certainly  not  granted  by  these 
papers.  This  unsigned  order  and  the  act  of 
possession,  when  taken  together,  show  that 
the  possession  that  was  delivered  and  token 
was  preliminary  to  the  title  which  was  aft- 
erwards to  be  acquired,  and  there  is  no  proof 
that  such  title  ever  was  thereafter  obteined. 

In  De  Baro  v.  United  States,  S  Wall.  599, 
C27,  18  L.  ed.  681,  688,  the  decree  of  the  gov- 
ernment was,  in  that  case,  held  to  be  a  naked 
license  to  occupy  the  land  provisionally,  and 
hence  was  not  entitled  to  confirmation  un- 
der the  act  of  Congress  of  March  3,  1851. 
The  distinction  between  the  effect  of  a  li- 
cense to  enter  upon  lands  uncoupled 
with  an  interest  therein,  and  a  grant  of 
some  title,  right,  or  interest  in  lands,  is 
stated  by  Mr.  Justice  Davis  in  that  case,  in 
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which  he  said:  "A  grant  passes  some  estate 
of  greater  or  less  degree,  must  be  in  writing, 
and  is  irrevocable,  unless  it  contains  wordis 
of  revocation;  whereas  a  license  is  a  person- 
al privilege,  can  be  conferred  by  parol  or  in 
writing,  conveys  no  estate  or  interest,  and 
is  revocable  at  the  pleasure  of  the  party 
making  it." 

It  is  urged  that  the  fact  of  the  possession 
I7  Samora  and  his  associates,  and  tneir  heirs, 
^antees.  etc.,  down  to  the  time  of  tlie  Amer- 
ican occupation  of  the  country,  is  strong, 
if  not  conclusive,  evidence  of  the  makine  of 
a  grant  in  accordance  with  the  original 
claims  of  those  petitioners,  and  that  a  grant 
should  therefore  be  presumed. 

The  possession  must  be  adverse,  exclusive, 
and  uninterrupted,  and  inconsistent  with 
the  existence  of  title  in  another. 

Its  character  in  this  case,  however,  ap- 
pears from  the  papers  not  to  have  been  ad- 
verse to  the  government,  nor  to  have  orig- 
inated with  a  claim  of  title  under  a  grant; 
and  from  the  time  it  was  delivered  up  to 
(SSI  ]the  time  of  the  American  occupation, 'what- 
ever possession  there  was  was  entirely  con- 
sistent with  that  which  was  given  by  the 
above  act,  a  merely  permissive  occupation, 
and  therefore  we  cannot  presume  that  it  was 
subsequently  changed  to  that  of  a  posses- 
sion under  a  grant,  without  any  evidence  of 
the  existence  of  the  grant  other  than  that 
derived  from  the  papers  put  in  evidence, 
which  show  that  such  possession  was  per- 
missive or  by  license  only. 

As  is  stated  in  Serrano  v.  United  States, 
6  Wall.  451,  4C1,  18  L.  ed.  494,  497: 
"There  is  no  adverse  holding  here,  but  the 
possession  was  a  permissive  one,  and  con- 
sistent with  the  proprietary  interests  of 
Spain  and  Mexico;  and  the  fact  that  those 
governments  did  not  terminate  the  posses- 
sion, which  was  a  mere  tenancy  at  will,  can- 
not create  an  equity  entitled  to  confirma- 
tion. Serrano  held  under  a  license  to  oc- 
cupy, and  that  license  could  be  revoked  at 
any  time.  The  failure  to  revoke  it  cannot 
change  the  original  character  of  the  posses- 
sion into  an  adverse  one.  If  Serrano  had 
entered  into  possession  under  a  claim  of 
right,  and  had  title  papers,  though  imper- 
fect, he  might  say  that  the  length  of  bis 
possession  entitled  him  to  the  favorable  con- 
sideration of  the  court.  Not  so,  however, 
where  he  had  no  interest  in  the  land,  never 
applied  for  any.  either  to  Spain  or  Mexico, 
and  was  content  with  a  permission  to  occu- 
py it  for  the  purposes  of  pasturage."  This 
was  the  character  of  the  possession  of  the 
grantors  of  the  petitioner.  Indeed,  while 
under  the  civil  law,  including  the  Spanish 
law,  one  may  prescribe  beyond  his  title,  he 
eannot  do  so  contrary  to  the  title.  See  Zer- 
inqve  v.  Harang,  17  La.  349;  Keel  v.  nib- 
arO,  30  La.  Ann.  809. 

One  of  the  difficulties  in  petitioner's  case 
is  that  the  act  of  possession  absolutely  neg- 
atives the  giving  of  it  under  a  grant  passing 
any  interest  in  the  lands.  That  act  stated 
that  those  who  are  placed  in  possession  are 
not  "authorized  to  exchange,  sell,  or  alienate 
the  same  until  they  shall  have  acquired 
title,''  «te.  A  graut,  therefore,  would  not  be 
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presumed  even  upon  proof  of  exclusive  and 
uninterrupted  possession,  so  long  as  it  was 
entirely  consistent  with  the  evidence  pro- 
duced in  the  case,  which  shows  that  it  orig- 
inated in  a  mere  license,  and  there  is  no 
proof  from  which  it  can  be  claimed  that  its 
character  changed  from  that  of  a  licensee  to 
that  of  *one  in  possession  adversely  and  un-[552] 
der  a  claim  of  title  by  a  grant  from  the  gov- 
ernment. 

The  fact  that  a  subsequent  grant  to  other 
parties  of  other  lands  was  therein  bounded 
by  "the  boundary  of  the  Vallecito  grant"  is 
no  evidence  of  a  change  of  the  character  of 
the  possession  already  mentioned.  The  pe- 
titioner being  in  possession,  any  particular 
boundary  thereof  may  very  well  have  been 
taken  as  a  boundary  for  a  grant  to  other 
parties  subsequently  made  of  other  lands, 
and  the  description  of  the  land  in  the  other 
grant,  that  it  was  bounded  by  the  Vallecito 
grant,  is  inadequate  as  proof  of  the  legal  ex- 
istence of  that  latter  grant. 

Upon  the  ground  that  there  is  no  proof  of 
any  grant  in  this  case,  we  are  of  opinion 
that  the  judgment  of  the  Court  of  Private 
Land  Claims  was  right,  and  it  is  therefore 
afpxmed. 

J.   FRANCISCO   CHAVEZ,  Appt., 

V. 

UNITED  STATES. 

MeaioaM  grant — povaer  of  departmental  a*- 
aembly  or  territorial  deputation — oogut- 
escence  of  governor  as  president  of  the 
deputation — ratification  by  governor — ef- 
fect of  continued  possession. 

(See  S.  C.  Reporter's  ed.  652-663.) 

1.  Tbe  department  assembly  or  territorial 
deputation  of  New  Mexico  In  1831  bad  no 
power  or  aatborltjr  to  make  a  grant  of  lands. 

2.  The  governor  of  New  Mexico  cannot  be  held 
to  have  made  a  grant  of  lands  by  reason  of 
bis  being  es  officio  president  of  the  territorial 
deputation  at  the  time  when  that  body  at- 
tempted to  make  a  grant  of  lands,  altboogb 
be  was  present  and  attested  the  action  of  the 
deputation. 

3.  Ratification  by  the  governor  •{  a  grant  of 
lands  which  the  departmental  assembly  bad 
attempted  to  make  is  not  shown  by  a  letter 
signed  by  him.  In  which  he  simply  acknowl- 
edges the  receipt  of  an  official  communication 
from  an  alcalde,  reporting  the  execution  of 
a  decree  of  the  depatatlon  making  the  grant, 
and  asking  bow  much  bis  fee  shonld  be,  as  to 
which  the  governor  says  he  Is  ignorant,  bat 
advises  him  to  ask  the  assessor,  although  the 
governor  does  not  make  any  protest  ai^nst 
the  validity  of  the  grant. 

4.  Possession  under  an  alleged  grant  made  la 
1831  by  the  territorial  deputation  of  New 
Mexico  up  to  the  time  of  the  treaty  of  Quada- 
Inpe  Hidalgo,  In  1848,  Is  not  sufficient  to  raise 
the  presumption  of  a  grant. 

[No.  14.) 

Argued  October  17,  18,  1899.    Decided  D»- 
comber  ti,  1899. 

APPEAL  from  a  judgment  of  the  Court  of 
Private  Land  Claims  refusing  eonflrma- 
tion  of  an  alleged  grant.    Affirmed. 
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The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Clancy  argued  tne  catue  and 
filed  the  brief  for  appellaot. 

Mr.  Matthew  G.  Boyaolda  argued  the 
cause  and,  with  Solioitor  Oenerai  John  K. 
Richardg,  filed  a  brief  for  appellee. 

Contentions  of  counsel  sumciently  appear 
in  the  opinion. 

[558]  *Mr.  Justice  Peekham  delivered  tlie 
opinion  of  the  court: 

Xliis  is  an  appeal  from  a  judgment  of  the 
court  of  private  land  claims  refusing  to  con- 
[563]firm  the  title  of  the  appellant  to 'some  6,000 
acres  of  land  in  New  Mexico,  about  1  league 
from  the  Manzano  grant.  The  title  is  evi- 
denced by  a  grant  by  the  territorial  deputa- 
tion of  New  Mexico,  made  in  1831,  and  the 
first  question  in  the  case  relates  to  the  au- 
thority of  that  bodv  to  make  the  grant. 

It  is  also  contended  that  if  the  territorial 
deputation  did  not  have  the  power  to  make 
the  grant,  and  that  power  rested  with  the 
governor  of  the  department,  his  presence  in 
the  territorial  deputation  as  its  ew  officio 
president  when  the  grant  was  made,  and,  so 
far  as  the  record  shows,  his  not  protesting 
but  acquiescing  in  its  action,  waa  equivalent 
to  and  the  same  as  a  grant  made  by  himself 
in  hie  official  character  as  governor. 

It  is  further  stated  that  by  reason  of  the 
action  of  the  governor  in  writing  the  letter 
dated  December  22,  1831,  and  hereinafter  set 
forth,  that  officer  ratified  and  confirmed  the 
grant,  and  in  effect  made  it  his  own. 

It  appears  from  the  record  that  on  Feb- 
ruary 28,  1831,  citizen  Nerio  Antonio  Mon- 
toya  petitioned  the  honorable  corporation  of 
Tome,  and  asked  it  that  it  would  append  to 
his  petition  its  own  report  to  the  most 
excellent  deputation,  so  that  that  body 
should  grant  him  the  land  described  in  the 
petition.  The  corporation  of  Tome,  on  the 
igth  of  Mardi,  1831,  granted  the  prayer  of 
the  petitioner,  and  adopted  a  resolution 
which  provided  that  his  petition  should  "go 
before  the  most  excellent  territorial  deputa- 
tion, which,  as  the  authority  competent,  may 
accede  to  the  donation  of  the  land  prated  for 
hy  the  said  petitioner  without  injuring  the 
pastures  and  watering  places  for  the  pass- 
■ersby."  The  resolution  was  accordingly  for- 
warded to  the  territorial  deputation,  and 
that  body  on  November  12, 1831,  took  action 
aa  follows: 

(Extract  from  record  of  proceedings  of 
the  territorial  deputation,  session  of  No- 
vember 12,  1831.) 

The  foregoing  record  having  been  read  and 
approved,  a  petition  of  citizen  Nerio  Mon- 
toya,  a  resident  of  Valencia,  in  which  he 
asks  for  the  donation,  for  agricultural  pur- 
poses, of  a  tract  of  vacant  land  in  the  Man- 
zano within  the  limits  of  theOjo  de  en  Medio 
as  far  as  the  rancheria,  was  taken  up  and 
t5S4]the  'report  of  the  respectable  corporation 
council  of  Tome,  in  which  it  is  set  forth  that 
there  is  no  objection  to  the  concession  of  the 
said  land,  having  been  heurd  it  was  ordered 
that  it  be  granted. 
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The  session  was  adjourned, 
Santiago  Abreu,  President.     (Rubrie.) 
Juan  Bafael  Ortiz.  (Rubric) 

Anto.  Jose  Martinez.  (Rubric.) 

Jose  Manl.  Salazar.  (Rubric.) 

Teodosio  Quintana.  (Rubric.) 

Ramon  Abreu,  Secretary.        (Rubrie.) 
In  accordance  with  this  action,  the  follow^ 
ing  direction  by  the  deputation,  signed  by 
its  secretary,  was  given  the  alcalde  of  tha 
proper  jurisdiction: 

Sante  F6.  November  12,  1831. 
The  honorable  the  deputation  of  this  ter> 
ritory,  bavins  received  the  report  of  the 
constitutional  council  of  Tome,  appended  to 
this  petition,  has  resolved  in  this  day's  ses- 
sion  to  grant  the  land  prayed  for  by  the  pe- 
titioner, charging  the  alciude  of  said  juris- 
diction to  execute  the  document  that  will  se- 
cure the  grantee  in  the  grant  hereby  made  to 
him.  Abreu,  Secretary. 

The  alcalde  thereupon  executed  a  docu- 
ment which,  after  reciting  that,  "in  obedi- 
ence to  the  decree  of  the  most  excellent  dep- 
utation of  this  territory  made  under  date  of 
November  12  of  the  current  year  on  the  mar- 
gin of  the  petition  which,  under  date  of  Feb- 
ruary 28,  tne  citizen  Nerio  Antonio  Montoya, 
resident  of  this  said  jurisdiction,  presented 
to  this  honorable  council,  and  on  which  peti- 
tion is  recorded  the  report  made  by  this 
council,  in  accordance  with  which  report  its 
excellency  has  deemed  it  proper  to  accede  to 
the  petition  of  Montoya,  granting  him  fuM 
and  formal  possession  of  the  tract  he  preyed 
for,"  etc,  declared  that  "Montoya,  whenever 
he  may  uhoose  or  think  best  to  do,  may  noti- 
fy me  to  proceed  with  him  to  the  locality  to 
place  him  in  possession  of  the  property 
'granted  him,  with  all  the  customary  for- [566] 
luaiity,"  etc.  This  was  dated  December  7, 
1831,  and  signed  by  the  alcalde. 

On  December  12  in  the  same  year  the  same 
alcalde,  "in  compliance  with  the  provision 
made  by  this  most  excellent  deputation  of 
this  territory  and  the  notification  given  me 
by  the  citizen  Nerio  Antonio  Montoya."  pro- 
ceeded with  Montoya  to  the  tract  of  land 
granted  him  and  placed  him  in  possesrion 
thereof,  the  act  being  signed  by  the  alcalde. 

There  was  also  put  in  evidence  on  the  trial 
of  the  action  in  the  court  below,  on  the  ques- 
tion'of  ratification,  the  following: 

Office  of  the  Political  Chief  of  New  Mexico. 

By  your  official  communication  of  the  20tb 
instant,  I  am  advised  of  your  having  exe- 
cuted the  decree  of  the  most  excellent  depU' 
tation  granting  to  the  citizen  Nerio  Antonio 
Montoya  a  tract  of  land. 

But  in  regard  to  the  inquiry  you  make  of 
me,  as  to  how  much  your  fee  should  be,  I 
inform  you  that  I  am  ignorant  in  the  prem- 
ises,  and  that  you  may,  if  you  choose  to  do, 
put  the  question  to  the  assessor  (asesor) 
who  is  the  officer  to  whom  it  belongs,  to  ad- 
vise the  justices  of  first  instance  in  such 
cases. 

God  and  Liberty. 
Santa  F»,  Deccoiber  22d,  1831. 

Jose  Antonio  (Shaves. 
To  Alderman  Miguel  Olona. 
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Various  mesne  conveyances  were  put  in 
erideoce  on  the  trial,  snowing  the  transfer 
to  the  appellant  of  whatever  title  Montoya 
had  to  the  land  described,  and  it  was  then 
admitted  that  the  appellant  herein  has  suc- 
ceeded to  all  the  rights  of  the  original  gran- 
tee, if  any,  in  this  case.  Evidence  of  pos- 
session under  this  grant  was  also  given. 

The  court  below  held  that  the  department- 
al assembly  or  territorial  deputation  had  no 
power  or  authority  to  make  a  grant  of  lands 
at  the  time  the  grant  in  this  case  was  at- 
tempted to  be  made,  and  that  the  fact  that 
the  governor  may  have  presided  at  the  meet- 
ing at  the  time  the  action  was  taken  made  no 
[656]liii'erence,  as  the  power  to  make  the  'grant 
was  exclusively  in  the  governor,  and  the  ter- 
ritorial deputation  had  no  jurisdiction  in 
the  matter.  The  elaim  was  therefore  re- 
jected. 

We  think  that  in  thus  deciding  the  court 
below  was  right. 

We  refer  to  some  of  the  cases  which  show 
the  territorial  deputation  did  not  have  the 
power  to  make  a  grant,  but  only  the  power 
to  subsequently  approve  it. 

In  United  Statea  v.  Valleio,  1  Black,  641, 
17  L.  ed.  232,  it  was  held  tbat  the  Mexican 
law  of  1824  and  the  regulatiois  of  1828  al- 
tered and  repealed  the  Spanish  system  of 
disposing  of  public  lauds,  and  that  the  law 
and  the  regulations  from  the  time  of  their 
passage  were  the  only  laws  of  Mexico  on  the 
subject  of  granting  public  lands  in  the  terri- 
tories. It  was  also  held  that  the  governor 
did  not  possess  any  power  to  make  grants 
of  public  lands  independently  of  that  eon- 
ferred  by  the  act  of  1824  and  the  regulations 
of  1828.  Mr.  Justice  Nelson,  who  delivered 
the  opinion  of  the  court  in  that  case,  refers 
to  the  various  sections  of  the  law  of  1824, 
and  also  to  the  regulations  of  November, 
1828,  for  the  purpose  of  showing  that  the 
governors  of  the  territories  were  authorized 
to  grant  vacant  lands  within  their  respect- 
ive territories  with  the  object  of  cultivation 
or  settlement,  and  that  the  grants  made  by 
them  to  individuals  or  families  were  not  to 
be  definitively  valid  without theprevious con- 
sent of  the  departmental  assembly,  and  when 
the  grant  petitioned  for  had  been  definitively 
made,  a  patent,  signed  by  the  govenor,  was 
to  be  issued,  which  was  to  serve  as  a  title 
to  the  party.  This  case  did  not  decide  that 
the  territorial  deputation  could  not  make  a 
valid  grant,  because  the  grant  was  made  by 
the  governor,  but  the  various  extracts  from 
the  law  and  regulations  indicate  very  plain- 
ly that  the  aaUiority  to  initiate  a  grant  of 
public  lands  exist^  in  the  governor  alone, 
and  not  in  the  assembly. 

In  Dnited  Statea  v.  VigU,  IS  Wall.  449,  20 
U  ed.  602,  it  was  held  that  departmental  as- 
Mnblies  (territorial  deputations)  had  no 
power  to  make  a  grant. 

In  his  argument,  at  the  bar,  counsel  for 
this  i^ipellant  contended  that  the  territorial 
iWTJdeputation  had  lawful  power  and  'authority 
to  make  the  grant  to  Montoya,  and  in  order 
to  maintein  that  proposition  steted  that  it 
was  neceeaarv  to  discuss  the  eilect  of  the  de- 
cision of  this  court  in  United  Statea  v. 
VigU,  13  WalL  449,  20  L.  ed.602.  He  claimed 
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that  what  was  said  as  to  the  lack  of  power 
in  the  territorial  deputation  to  make  a  grant 
was  not  necessary  to  the  decision  of  the 
court  in  that  case,  and  that  such  expressions 
as  were  therein  used  regarding  the  question 
would  not,  therefore,  constitute  a  precedent 
now  binding  on  this  court. 

In  Vigil'a  Case  there  was  a  petition  to  the- 
departmental  assembly,  through  the  govern- 
or of  New  Mexico,  asking  for  a  grant  of 
land  which  in  fact  amounted  to  over  2,000,- 
000  acres,  the  grantees  binding  themselves, 
if  the  grant  were  made,  to  construct  two 
wells  for  the  relief  and  aid  of  travelers,  and 
to  establish  two  factories  for  the  use  of  the 
state,  and  to  protect  them  from  hostile  in- 
vasion. The  governor  transmitted  the  peti- 
tion to  the  assembly,  but  declined  to  recom- 
mend that  favorable  action  should  be  tekeii 
upon  it.  The  assembly,  notwithstanding 
this  refusal,  granted  the  tract  on  January 
10,  1846,  for  the  purpose  of  constructing 
wells  and  cultivating  the  land,  etc,  and  the 
question  was  as  to  the  validity  of  this  grant. 

The  opinion  was  delivered  by  Mr.  Justice 
Davis,  who  steted  that  it  had  been  repeated- 
ly decided  by  this  court  that  the  only  laws 
in  force  in  the  territories  of  Mexico,  for  the 
disposition  of  public  lands,  with  the  excep- 
tion of  those  relating  to  missions  and  towns, 
were  the  act  of  the  Mexican  congress  of  1824 
and  the  regulations  of  1828.  In  the  course 
of  his  opinion  he  said: 

"These  regulations  conferred  on  the  gov- 
ernors of  the  territories,  'the  political 
chiefs,'  as  they  are  called,  the  authority  to 
grant  vacant  lands,  and  did  not  delegate  it 
to  the  departmental  assembly.  It  is  true 
the  grant  was  not  complete  until  tiie  ap- 
proval of  the  assembly,  and  in  this  sense  the 
assembly  and  governor  acted  concurrently, 
but  the  initiative  must  be  taken  by  the  gov- 
ernor. He  was  required  to  act  in  the  first 
instance — to  decide  whether  the  petitioner 
was  a  fit  person  to  receive  the  grant,  and 
whether  the  land  itself  could  be  granted 
without  prejudice  to  the  public  or  Individ-  __. 
uals.  Incase  the 'information  was  satisfac-[°'>" 
tory  on  these  pointe,  he  was  authorized  to 
make  the  grant,  and  at  the  proper  time  to 
lay  it  before  the  assembly,  who  were  re- 
quired to  give  or  withhold  their  consent. 
They  were  u  this  respect  an  advisory  body 
to  the  governor,  and  susteined  the  same  re- 
lation to  him  that  the  Senate  of  the  United 
States  does  to  the  President  in  the  matter 
of  appointmente  and  treaties." 

A  subsequent  portion  of  the  opinion  dealt 
with  the  case  upon  the  assumption  that  the 
grant  had  been  made  by  the  governor,  and 
even  in  that  case  it  was  said  the  grant 
would  have  been  invalid  because  it  violated 
the  fundamentel  rule  on  which  the  right  of 
donation  was  placed  by  the  law;  that  the 
essential  element  of  colonization  was  want- 
ing, and  that  the  number  of  acres  granted 
was  enormously  in  excess  of  the  maximum 
quantity  grantable  under  the  law.  This  in 
no  wise  affected  the  prior  ground  upon  which 
the  opinion  was  based,  that  the  department- 
al assembly  had  no  power  to  make  the  grant. 
That  was  the  essential  and  material  ques- 
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tion  directly  involved  in  the  case,  while  the 
second  ground  mentioned  was  based  upon  an 
assumption  that,  even  if  the  governor  had 
made  the  grant,  it  would  still  have  been  void 
for  the  reason  stated.  The  court  did  not 
base  its  decision  that  the  departmental  as- 
sembly had  no  power  to  make  the  grant  be- 
cause of  its  enormous  extent.  It  held  that 
the  assembly  had  no  power  to  make  any 
grant,  no  matter  what  its  size.  It  is,  as  we 
think,  a  decision  covering  this  case. 

In  Bayet  v.  United  States,  170  U.  S.  637, 
42  L.  ed.  1174.  18  Sup.  Ct  Rep.  735,  the 
grant  was  by  the  territorial  deputation  of 
New  Mexico,  and  it  was  stated  by  Mr.  Jus- 
tice White,  speaking  for  the  court,  that  "it 
cannot  be  in  reason  held  that  a  title  to  land 
derived  from  a  territory  which  the  terri- 
torial authorities  did  not  own,  over  which 
they  had  no  power  of  disposition,  was  regu- 
larly derived  from  either  Spain  or  Mexico  or 
a  state  of  the  Mexican  nation." 

No  presumption  that  the  territorial  depu- 
tations had  authority  to  make  grants  can 
arise  from  the  fact  that  in  some  instances 
those  bodies  assumed  to  make  them.  The 
case  in  this  respect  bears  no  resemblance  to 
United  States  v.  Percheman,  7  Pet  61-96,  8 
L.  ed.  604-620,  or  to  United  States  v.  Clarke, 
8  Pet  436,  447,  453,  8  L.  ed.  1001,  1005,  1007. 
In  those  cases  it  was  not  denied  that  the 
[S69]governor  had  authority  in  'some  circimi- 
stances  to  make  grants,  and  it  was  therefore 
held  that  a  grant  made  by  him  was  prima 
facie  evidence  that  he  had  not  exceeded  his 
power  in  making  it,  and  that  he  who  denied 
it  took  upon  himself  the  burden  of  showing 
that  the  officer  by  making  the  grant  had 
transcended  the  power  reposed  in  him. 
There  is  in  the  case  before  us  no  evidence 
that  the  territorial  deputation  had  the 
power  in  any  event  to  make  grants  other 
than  the  fact  that  in  some  instances  it  as- 
sumed to  make  them. 

The  cases  heretofore  decided  in  this  court, 
and  some  of  which  have  been  above  referred 
to,  show  that  such  fact  is  inadequate  to 
prove  the  existence  of  the  authority. 

It  is,  however,  urged  that  the  record  of 
the  action  of  the  territorial  deputation  in 
regard  to  this  grant  shows  that  the  governor 
and  ea  ofjioio  president  of  the  deputation 
was  present  when  the  deputation  decided  to 
make  the  grant  as  petitioned  for,  and  that 
his  being  so  present  and  attesting  the  action 
of  the  deputation  was  equivalent  to  the 
making  of  the  grant  himself  as  governor. 
We  do  not  think  so.  He  did  not  assume  to 
make  any  grant  whatever,  and  oertainly 
none  in  his  character  as  governor.  It  does 
not  even  appear  beyond  doubt  that  he  was 
present  when  the  deputation  made  the  grant 
His  signature  is  perfectly  consistent  with  a 
mere  authentication  of  the  previous  action 
of  that  body. 

The  petition  of  Montoya  was  addressed 
primarily  to  the  corporation  of  Tome,  and 
he  requested  tlint  corporation  to  send  hip 
petition,  approved  by  it,  to  the  deputiLtion 
to  make  him  a  grant  of  the  land  described 
in  bis  petition.  Acting  under  that  request, 
the  corporation  of  Tome  sent  his  petition  to 
the  "most  excellent  territorial  deputation," 
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and  asked  that  body  to  accede  to  the  doni^ 
tion  of  the  land  prayed  for.  In  conformity 
to  the  petition,  the  territorial  deputation  it- 
self made  the  grant  The  fact  that  the  gov- 
ernor, being  ew  officio  a  member  of  the  depu- 
tation, signed  as  president  of  that  Ixidy  the 
record  of  the  act  of  tlie  deputation,  is  not 
the  equivalent  of  a  grant  by  him  in  his  offi- 
cial character  of  governor,  nor  does  such  act 
bear  any  resemblance  to  a  grant  by  him.  No 
one  on  reading  the  record  would  get  the  idea 
that  the  governor  'was  himself  making  the[560] 
grant  or  that  he  thereby  intended  so  to  do. 
It  does  not  even  show  that  he  was  in  favor 
of  the  grant  •■  made  by  the  deputation. 
His  signing  the  record  constituted  nothing 
more  than  an  authentication  of  the  act  <m 
the  deputation.  It  purported  to  be  nothing 
else.  He  might  have  properly  signed  the 
record  if  in  fact  he  had  voted  against  the 
grant,  and  had  been  opposed  to  the  action  of 
the  assembly.  He  might  have  signed  the 
record  as  an  authentication,  and  yet  taava 
been  absent  at  the  time  of  the  action  of  the 
assembly.  In  any  event,  it  was  hi^  signa* 
ture  as  an  ea  o//ioto  member  or  presiding  offi- 
cer of  the  deputation,  attesting  or  p^iaps 
assenting  to  its  action,  and  it  was  not  ma 
action  as  governor  makine  a  g^nt  in  that 
capacity.  The  signature  by  uie  secretary 
alone,  to  the  instrument  (above  sot  forth, 
dated  November  12,  1831)  which  recites  tii« 
previous  action  of  the  deputation,  and 
charges  the  alcalde  of  the  iurisdiction  to  ex- 
ecute the  document  which  will  secure  tha 
grantee  in  the  grant,  is  simply  a  direction 
to  the  alcalde,  and  has  no  materiality  upon 
this  branch  of  the  case  other  than  as  con- 
firming the  view  that  the  grant  was  aolely 
that  of  the  deputation. 

We  cannot  hold  that,  when  the  power  was 
given  under  the  laws  of  Mexico  to  the  goV' 
emor  to  make  grants  of  lands,  be  in  any 
manner  exercised  that  power  or  performed 
an  act  equivalent  to  its  exercise,  by  presid- 
ing ea  officio  at  a  meeting  of  the  territorial 
deputation  which  made  a  grant  of  lands  in 
conformity  to  a  petition  solely  addressed  to 
it,  and  by  authenticating  as  president  tha 
action  of  the  deputation  in  deciding  that  tha 
grant  should  be  made. 

The  two  positions,  president  of  the  depu- 
tation and  governor,  are  separate  and  oia- 
tinct,  and  the  action  of  a  governor  merely 
as  president  of  the  deputation,  and  of  tha 
1'  tare  above  described,  is  not  in  any  sense 
and  does  not  purport  to  be  his  separate  and 
independent  action  as  governor,  making  a 
grant  of  lands  pui-suant  to  a  petition  ad- 
dressed to  him  officially.  As  governor  ha 
might  refuse  the  grant  upon  a  petition  ad- 
dressed to  himself,  when  as  president  of  tha 
deputation  he  might  sign  the  record  nuthen 
ticating  its  action  in  regard  to  a  petition 
'addressed  solely  to  that  body.  And  itisob-[561] 
viou)"  f.-^n;  the  wording  of  the  record  that 
the  president  of  the  deputation  was  not  as- 
suming to  act  as  governor  upon  a  petition 
addressed  to  himself,  but  only  as  the  presi- 
dent of  the  deputttion.  It  might  have  been 
that  he  acquie»jed  in  the  assumption  by  tha 
deputation  of  the  right  to  make  the  grant, 
•  ^   176  V.  S. 
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bat  his  act  of  signing  the  record  cannot 
be  tortured  into  a  grant  or  as  the  equiTalent 
of  a  grant  bv  himself. 

It  is  farther  urged  that  there  has  been 
what  amounts  to  a  grant  by  the  governor  by 
reason  of  his  letter  of  December  22,  1831, 
signed  by  him  and  above  set  forth,  thus,  as 
is  claimed,  ratifying  the  grant  of  the  depu- 
tation and  making  it  his  own. 

The  only  evidence  that  the  person  who 
signed  the  letter  was  the  governor  at  that 
time  is  the  heading  of  the  letter,  "Office  of 
the  Political  Chief  of  New  Mexico."  It  will 
be  also  noted  that  the  person  signing  it  is 
not  the  same  one  who  signed  the  record  of 
November  12,  1831,  as  president  of  the  depu- 
tation. But  assuming  that  Chavez  was 
governor  in  December,  1831,  when  he  signed 
the  letter,  he  therein  simply  acknowledged 
the  receipt  of  the  official  communication  of 
the  alcalde,  in  which  that  officer  reports 
that  he  had  executed  the  decree  "of  the 
most  excellent  deputation,  granting  to  the 
dtizen  Nerio  Antonio  Montoya  a  tract  of 
land."  In  reply  to  the  question  as  to  how 
much  the  alcalde's  fee  should  be,  he  an- 
swered that  he  was  ignorant  of  the  prem- 
ises, and  advised  the  alcalde  to  put  the 
question  to  the  assessor,  the  officer  to  whom 
it  belonged  to  advise  the  justices  in  the  first 
instances  in  such  cases. 

Now  what  does  the  governor  ratify  by  this 
letter?    Nothing. 

The  contention  in  favor  of  the  grant, 
based  upon  the  letter,  is,  that  assuming  the 
governor  had  power  to  make  the  grant,  it 
was  his  duty  when  he  learned  from  the  re- 
port of  the  alcalde  that  one  had  been  made 
by  the  deputation,  and  that  possession  had 
been  delivered  under  it,  to  protest  against 
and  to  deny  the  power  of  the  deputation  to 
make  such  grant,  and  unless  he  did  so,  his 
silence  was  evidence  of  the  fact  that  he  not 
only  approved  the  act  of  the  deputation  in 
moldng  the  grant,  but  that  he  approved  it 
[862]as  his  own,  and  that  such  'approval  was  the 
same  as  if  the  governor  had  himself  made 
the  grant,  and  in  substance  and  effect  it  was 
his  grant. 

This  contention,  we  think,  is  not  founded 
upon  any  legal  principle,  and  is  in  itself  un- 
reasonable. The  writer  of  the  letter  is  not 
the  same  person  who  signed  the  record  of 
the  proceedings  sf  the  deputation.  The  re- 
port of  the  alcalde  gave  him  the  information 
which,  it  is  true,  he  may  have  had  before, 
that  the  deputation  had  asstuned  the  power 
to  grant  the  land.  His  protest  as  to  the  le- 
gality of  such  action  would  not  have  altered 
die  fact  that  it  had  occurred,  while,  on  the 
other  hand,  his  silence  might  simply  be  con- 
strued as  evidence  of  his  unreadiness  at  that 
time  to  dispute,  or  possibly  of  his  belief  in 
the  validity  of  the  action  of  the  deputation. 
Or  his  silence  might  have  been  simply  the  re- 
sult of  his  approval  of  the  act  of  the  alcalde 
in  obeying  the  commands  of  the  deputation, 
while  he  thought  it  was  not  the  proper  oc- 
casion upon  which  to  contest  or  deny  the  va- 
lidity of  the  grant  which  the  deputation  had 
actually  made.  Many  reasons  for  his  si- 
lence might  be  suggested,  bat  the  daim 
^75  V.  a.        V.  S..  Book  44. 


that  it  equaled  in  law  a  positive  grant  by 
the  governor  is,  as  we  think,  untenable. 

While  such  silence  is  entirely  consistent 
with  other  views  that  might  have  been  held 
by  the  governor,  it  certainly  cannot  prop- 
erly be  ascribed,  as  a  legal  inference  from 
the  facts  stated,  to  his  desire  to  make  the 
grant  himself,  nor  could  it  be  said  that 
his  desire  (if  he  had  it)  was  the  legal  equiv- 
alent of  an  actual  grant. 

His  knowledge  that  another  body  had  as- 
sumed to  make  a  grant  is  not  equivalent  to 
the  making  of  the  grant  himself,  and  he  was 
the  person  who  alone  had  power  to  make  it. 
There  is  nothing  in  the  letter  whicb  aids  the 
plaintiff  herein. 

Finally,  it  distinctly  appears  that  the  pos- 
session of  the  parties  is  insufficient  in  length 
of  time  to  prove  a  valid  title.  In  United 
States  v.  Chaves,  159  U.  S.  452,  40  L.  ed.215, 
16  Sup.  Ct.  Rep.  57,  the  possession  was  un- 
der the  claim  of  a  grant  made  by  the  gover- 
nor of  New  Mexico  to  the  alleged  grantees. 
The  grant  had  been  lost,  but  it  had  been 
seen  and  read  by  witnesses,  and  its  exist- 
ence had  been  proved  by  evidence  suffici  ;iit. 
as  was  stated  in  the  opinion  '(page  460,  L.[563] 
ed.  p.  219,  Sup.  Ct.  Rep.  p.  60),  to  warrant 
"the  finding  of  the  court  below  that  the  com- 
plainants' title  was  derived  from  the  Repub- 
lic of  Mexico,  and  was  complete  and  perfect 
at  the  date  when  the  United  States  acquired 
sovereignty  in  the  territory  of  New  Mexico, 
within  which  the  land  was  situated."  W« 
do  not  question  the  correctness  of  the  re- 
marks made  by  Mr.  Justice  Shiras  in  regard 
to  evidence  of  possession  and  the  presump- 
tions which  may  under  certain  circum- 
stances be  drawn  as  to  the  existence  of  a 
grant. 

We  do  not  deny  the  right  oi  the  duty  of 
a  court  to  presume  its  emstenoe  in  a  proper 
case,  in  order  to  quiet  a  UUe  and  to  give  to 
long-continued  possession  the  quality  of  a 
rightful  possession  under  a  l«;al  title.  We 
recognize  and  enforce  such  rule  in  the  case 
of  Vmted  States  v.  Oltavez,  decided  at  this 
term,  175  U.  S.  609,  ante,  25S,  20  Sup. 
Ct.  Rep.  159,  in  which  the  question  is  in- 
volved. We  simply  say  in  this  case  that  the 
possession  was  not  of  a  duration  long  enough 
to  justify  any  such  inference. 

There  is  no  proof  of  any  valid  grant,  but,  ' 
on  the  contrary,  the  evidence  offered  by  the 
plaintiff  himself  and  upon  which  be  bases 
the  title  that  he  asks  the  court  to  confirm, 
shows  the  existence  of  a  grant  from  a  body 
which  had  no  legal  power  to  make  it,  and 
which,  therefore,  conveyed  no  title  whatever 
to  its  grantee,  and  the  evidence  is,  as  given 
by  the  plaintiff  himself,  that  it  was  under 
this  grant  alone  that  possession  of  the  lands 
was  taken.  We  cannot  presume  (within 
the  time  involved  in  this  case)  that  any 
other  and  valid  grant  was  ever  made.  The 
possession  of  the  plaintiff  and  of  his  grant- 
ors up  to  the  time  of  the  treaty  of  Ouada- 
lupe  Hidalgo,  in  1848,  had  not  been  long 
enough  to  presume  a  grant.  Oreapin  v. 
United  States,  168  U.  S.  208,  42  L.  ed.  438, 
18  Sup.  Ct.  Rep.  S3 ;  Hayes  v.  United  States, 
170  U.  S.  6S7,  640,  653,  42  L.  ed.  1174,  1179, 
18  «T,» 
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1180,  18  Sup.  Ct  R«p.  736;  Bay*  v.  United 
Btates,  just  decided  (176  U.  S.  248,  ante,  p. 
130,  20  Sup.  Ct.  Rep.  80).  The  poEsesaion 
subsequentiiy  existing,  w«  cannot  notice. 
Ibid. 

We  think  the  judgment  of  the  court  below 
should  be  affirmed. 

t««4]N0RTHEIlN   PACIFIC  RAILROAD  COM- 
PAKY,  Plff.  in.  Err., 

V. 

MARIA  AMACKER,  J.  J.  Amacker,  Her 
Husband,  O.  S.  Howell,  G.  Gotthart,  W. 
H.  Little,  A.  J.  Steele,  F.  H.  Ringe,  J. 
Blank,  J.  Jordan,  H.  B.  Reed,  and  George 
Dibert. 

(See  S.  C.  Beporter's  ed.  OO4-&70.) 

Public  lands — homestead  entry — filing  rail- 
road map— entry  validated  by  aot  of  1876 
— bona  fide  transferees  of  claim. 

1.  Homestead  entries  made  prior  to  the  time 
when  notice  of  withdrawal  of  the  lands  was 
received  at  the  local  land  office,  although  after 
the  time  when  the  map  of  the  general  roate 
of  a  railroad  was  flled  In  the  office  of  the 
Secretary  of  the  Interior  and  an  order  of 
withdrawal  af  the  lands  made,  were  made 
Talld  by  the  act  of  Congress  of  April  21,  18T6, 
If  the  entries  were  made  In  good  faith  by 
actaal  settlers  upon  tracks  of  not  more  than 
160  seres  each,  and  were  therefore  subject  t« 
the  provisions  of  the  act  of  June  16,  1880, 
authorizing  the  porchase  of  such  lands  by 
persons  who  have  entered  them,  or  their 
trsnsferees  by  bona  flde  Instruments  In  writ- 
ing. 

2.  Lands  which  a  limited  class  of  persons  are 
entitled  to  purchase  by  the  act  of  Congress 
of  June  15,  1880,  because  of  entries  thereof 
made  under  the  homestead  laws,  are  "appro- 
priated" by  that  statute  so  as  to  be  excluded 
from  a  railroad  grant  of  lands  not  otherwise 
appropriated. 

8.  The  widow  of  a  person  who  has  made  a 
homestead  entry,  and  to  whom  the  lands  are 
devised  by  his  duly  probated  will,  is  s  trans- 
feree thereof  "by  bona  flde  instrument,"  so 
as  to  be  entitled  to  purchase  them  under  the 
act  of  June  15,  1880,  even  If  she  would  have 
no  such  right  simply  as  widow. 

[No.  61.] 

Argued  Ootober  H,  1899.    Decided  January 
8.  1900. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
•to  review  a  decision  affirming  a  judgment  for 
defendants  in  an  action  of  ejectment  rendered 
in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Montana.    Affirmed. 

See  same  case  below  on  former  review,  15 
U.  S.  App.  279,  58  Fed.  Rep.  850,  7  C.  C.  A. 
618. 

Statement  by  Mr.  Justice  Brew*vi 
IS65]    *1h>B  was  an   action  of  ejectment  com- 
menced  on  May  8,  1801,  in  the  circuit  ooort 
of  the  United  States  for  the  district  of  Mon- 
tana by  the  railroad  company,. plaintiff  in 
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and  railroad, — see  note  to  Sweesey  t.  Sparling 
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error,  to  recover  possession  of  the  south  one 
half  of  the  northwest  one  quarter  of  section 
17,  township  10  north,  range  3  west  of  tha 

Srincipal  meridian  of  Montana.  A  trial  was 
ad,  which  resulted  in  a  judgment  for  tho 
plaintiff.  63  Fed.  Rep.  48.  This  Judgment 
was  reversed  by  the  court  of  appeals  for  the 
ninth  circuit,  16  U.  S.  App.  270,  68  Fed.  Rop. 
860,  7  C.  C.  A.  518,  and  the  case  remanded 
for  a  new  trial.  The  new  trial  was  had  before 
the  circuit  court  upon  an  agreed  statement 
of  facta,  and  resulted  in  a  judgment  for  the 
defendants,  which  judgment  was  affirmed  by 
the  court  of  appeals,  and  thereupon  the 
plaintiff  sued  out  this  writ  of  error. 

The  important  facts  are  these:  On  Feb- 
ruary 21,  1872,  the  railroad  company  flled 
in  the  office  of  the  Commissioner  ot  the  Gen- 
eral Land  Office  ita  map  of  general  route 
through  the  then  territory  (now  state)  of 
Montana.  On  April  22,  1872,  the  Commis- 
sioner, by  direction  of  the  Secretary  of  the 
Interior,  transmitted  to  the  local  land  office 
in  Montana  a  diagram  showing  the  portion 
of  the  line  of  general  route  extending 
through  that  district,  and  directed  the  with- 
holding from  sale  or  location,  pre-emption,  or 
homestead  entry,  the  odd-numbered  sections 
within  40  miles  of  such  general  route.  This 
diagram  and  order  were  received  and  flled  in 
the  local  office  on  May  6,  1872.  On  May  3, 
1872,  three  days  before  the  order  was  re- 
ceived at  the  local  land  office,  William  Mc- 
Lean, a  citizen  of  the  United  States  and  duly 
qualified  to  enter  the  land,  made  a  home- 
stead entry  on  the  tract  in  controversy.  In 
that  fall  he  moved  a  small  building  onto  the 
land  and  spent  his  nights  there  until  the 
spring  of  1873,  when  he  married,  removed 
from  the  premises,  and  never  thereafter  re- 
sided or  made  any  improvements  thereon. 
Proceedings  were  taken  to  cancel  his  home- 
stead entry,  and  upon  September  11,  1879, 
it  was  canceled.  On  July  6,  1882,  the  rail- 
road company  filed  a  plat  of  the  definite  lo- 
cation of  that  portion  of  its  line  adjacent  to 
the  premises,  and  thereafter  duly  construct- 
ed its  road  on  that  line.  The  land  is  with- 
in 40  miles  of  the  line  of  general  route,  and 
also  within  20  miles  of  the  line  of  definite 
location  and  'construction.  McLean  died  in[566] 
August,  1882,  leaving  a  will  by  which  he  de- 
vised the  tract  to  his  widow.  This  will  was 
duly  admitted  to  probate. 

On  AprU  21,  1870,  Congress  passed  an  act 
(10  Stat  at  L.  36,  chap.  72),  the  1st  sec- 
tion of  which  is — 

"S  1.  That  all  pre-emption  and  homestead 
entries,  or  entries  in  compliance  with  any 
law  of  the  United  States,  of  the  public  lands, 
made  in  good  faith,  ^tf  actual  settlers,  upon 
tracts  of  land  of  not  more  than  one  hundred 
and  sixty  acres  each,  within  the  limits  of 
any  land  grant,  prior  to  the  time  when  notice 
of  the  withdrawal  of  the  lands  embraced  in 
such  grant  was  received  at  the  local  land  of- 
fice of  the  district  in  which  such  lands  are 
situated,  or  after  their  restoration  to  mar- 
ket by  order  of  the  General  Land  Office,  and 
where  the  pre-emption  and  homestead  laws 
have  been  complied  with,  and  proper  proof* 
thereof  have  been  made  I7  the  parties  hold- 
ing such  tracts  or  parcels,  they  shall  be  con- 
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flrmed,  and  patents  for  the  same  shall  is- 
sue to  the  parties  entitled  thereto." 

And  on  June  15,  1880,  it  passed  another 
act  (21  SUt.  at  L.  237,  chap.  227),  the  sec- 
ond section  of  which  is — 

"That  persons  who  have  heretofore  under 
any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry,  or  persons  to 
whom  the  right  of  those  having  so  entered 
for  homesteads  may  have  been  attempted  to 
1m  transferred  by  bona  fide  instrument  in 
writing,  may  entitle  themselves  to  said  lands 
by  paying  the  government  price  therefor, 
and  in  no  case  less  than  one  dollar  and  twen- 
ty-five cents  per  acre,  and  the  amount  here- 
tofore paid  the  govermnent  upon  said  lands 
shall  be  taken  as  part  payment  of  said  price : 
Provided,  this  shall  in  no  wise  interfere  with 
the  rights  or  claims  of  others  who  may  have 
subsequently  entered  such  lands  under  the 
homestead  laws." 

On  March  IS,  1883,  the  widow  of  William 
McLean  applied  under  this  last  act  for  the 
purchase  of  the  tract.  Her  application  was 
made  as  widow  and  not  by  virtue  of  any 
right  given  by  the  will  of  her  husband.  Her 
application  was  contested  by  the  railroad 
oompany,  but  sustained  by  the  Commissioner 
of  the  General  Land  Office,  and  afterwards 
[6671by  the  'Secretary  of  the  Interior,  and  on  his 
decision  a  patent  was  duly  issued  to  her. 
Whereupon  this  suit  was  brought  to  test  the 
title  conveyed  by  such  patent. 

Mr.  James  B.  Kerr  argued  the  cause 
and,  with  Mr.  C.  W.  Bunn,  filed  a  brief  for 
plaintiff  in  error. 

Counsel's  contentions  sufficiently  appear 
in  the  opinion. 

No  counsel  for  defendant  in  error. 

*Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  contest  in  this  case  is  between  one 
claiming  under  a  homestead  entry  and  a 
oompany  claiming  under  a  grant  in  aid  of  a 
railroad.  It  was  long  ago  said  by  this  court 
that  "the  policy  of  the  Federal  government 
in  favor  of  settlers  upon  public  lands  has 
been  liberal.  It  recognizes  their  superior 
equity  to  become  the  purchasers  of  a  limited 
extent  of  land,  comprehending  their  im- 
provements, over  that  of  any  other  person" 
{Clementa  v.  Wanier,  24  How.  394,  397,  16 
li.  ed.  695,  60G),  and  in  a  later  case,  that 
"the  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands  with 
a  view  of  making  a  homo  thereon."  Ard  v. 
Brandon,  15C  U.  S.  537,  543,  39  L.  ed.  624, 
526,  15  Sup.  Ct  Rep.  406. 

There  is  no  real  hardship  in  enforcing  this 
rule,  for  if  the  individual  seeking  to  main- 
tain his  homestead  entry  fails  by  reason  of 
any  defect  lie  has  no  recourse  on  the  govern- 
ment for  the  fees  he  has  paid  or  for  any  com- 
pensation for  the  time  and  labor  he  has  ex- 
pended, while,  on  the  other  hand,  the  general 
provision  of  railroad  land  grants  is  to  the 
effect  that  if  the  title  to  any  tract  within 
the  place  limits  fails  the  company  may  re- 
imburse itself  by  a  selection  within  the  in- 
demnity limits.  '  It  is  not  therefore  strange 
that  the  rulings  of  the  land  department,  as 
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well  as  of  the  courts,  have  been  uniformlv 
favorable  to  the  individual  contesting  with, 
a  railroad  company  the  right  to  a  particular 
tract  of  land. 

Yet  this  would  never  justify  an  ignoring 
of  the  clear  rights  of  the  company,  for  the 
purpose  of  Congress  in  the  grant  must  1>e 
recognized  and  m&de  effective  in  every  ease 
to  which  the  grant  applies. 

*0n  Octobers,  1868,  and  prior  to  the  filing[5e8] 
of  the  map  of  general  route,  there  was,  as 
appears  from  the  agreed  statement,  a  pre- 
emption declaratory  statement  made  by 
William  M.  Scott.  In  1869  he  settled  upon 
the  tract,  built  a  house,  and  resided  in  it, 
but  in  the  fall  of  that  year  abandoned  the 
land,  moved  to  Helena,  and  never  returned. 
On  October  14,  1872,  he  filed  an  amended 
pre-emption  declaratory  statement  wholly 
excluding  the  land  in  controversy  and  sub- 
stituting other  land.  Whatever  right  Scott 
may  have  acquired  by  his  original  declara- 
tory statement  was  clearly  lost  by  his 
amended  declaratory  statement.  Indeed,  it 
had  undoubtedly  lapsed  long  before.  North- 
em  P.  R.  Co.  V.  De  Lacey,  174  U.  S.  622,  43 
L.  ed.  1111.  19  Sup.  Ct.  Rep.  791. 

We  need,  therefore,  only  concern  ourselves 
witli  the  action  of  McLean.  He  did  not  make 
his  homestead  entry  prior  to  the  filing  of  the 
map  of  general  route,  but  did  before  notice 
thereof  was  received  in  the  local  land  office, 
and  it  is  not  disputed  by  counsel  for  the 
railroad  company  that  if  he  had  perfected 
that  entry  the  act  of  1876  would  have  oper- 
ated to  confirm  his  title.  But  the  conten- 
tion is  that  the  act  only  applies  when,  as  it 
reads,  "the  pre-emption  and  homestead  laws 
have  been  complied  with,  and  proper  proofs 
thereof  have  been  made  by  the  parties  hold- 
ing such  tracts  or  parcels;"  and  it  is  urged 
that,  as  the  agreed  statement  shows  that 
McLean  abandoned  the  land  in  1873,  and 
thereafter  never  complied  with  the  require- 
ments of  the  homestead  law,  he  was  not  in 
a  condition  to  claim  tMj  right  to  the  land, 
because  under  the  law  in  force  at  the  time 
he  made  his  original  entry  the  land  was  not 
subject  to  entry  (Butte  v.  Northern  P.  R. 
Co.  119  U.  S.  55-72,  30  L.  ed.  330,  336,  7 
Sup.  Ct.  Rep.  100),  and  he  could  claim  noth- 
ing luder  the  act  of  1876,  because  he  did 
not  comply  with  the  homestead  laws  or  file 
proper  proofs  of  any  compliance  therewith. 
In  other  words,  it  is  said  that  the  land  was 
not  subject  to  homestead  entry  when  he  en- 
tered it,  and  that  his  entry  was  not  made 
valid  by  the  act  of  1876;  and  therefore  that 
the  act  of  1880  has  no  application  to  this 
case. 

The  writer  of  this  opinion  is  much  im- 
pressed with  the  force  of  these  contentions, 
but  a  majority  of  the  court  hold  that  *they[669J 
give  too  much  force  to  the  letter  of  the  stat- 
utes, and  do  not  carry  out  their  real  spirit. 
They  are  of  opinion  that  the  effect  of  the 
act  of  1876  was  to  validate  all  otherwise 
regular  pre-emption  and  homestead  entries 
made  prior  to  the  time  when  the  notice  of 
the  withdrawal  vas  received  at  the  local 
land  office,  although  such  entries  were  male 
after  the  time  when  the  map  of  general  route 
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was  filed  in  the  office  of  the  Secretary  of  the 
Interior  and  the  order  of  withdrawal  made; 
that  the  withdrawal  authorized  by  the  Ctb 
section  of  the  act  making  the  land  grant 
to  the  Northern  Pacific  lUilway  Company 
(13  SUt  at  L.  365,  369,  chap.  217)  did  not 
▼est  in  the  company  any  title  to  the  lamU 
within  the  withdrawal  limits,  but  only  oper- 
ated by  legislative  declaration  and  subse- 
quent executive  action  to  withdraw  those 
lands  from  homestead  or  pre-emption  en- 
tries ;  that  the  right  of  the  railroad  company 
to  any  tract  only  became  vested  when  the 
line  of  definite  location  was  filed,  and  that 
up  to  that  time  Congress  had  full  power  to 
order  a  cancelation  of  the  withdrawal  or  to 
make  any  disposition  of  lands  within  those 
limits  which  it  saw  fit;  and  that  this  act  of 
1870,  rightfully  construed  and  in  accordance 
with  the  spirit  of  congressional  dealings 
with  individual  homesteaders  and  pre- 
emptors,  is  to  be  taken  as  a  legislative  en- 
actment that  no  entry  was  to  be  considered 
invalidated  by  reason  of  the  filing  of  the 
map  of  general  route  if  it  was  made  before 
notice  of  the  withdrawal  was  received  at  the 
local  land  ofiice.  If  this  be  the  true  con- 
struction of  this  act,  then  McLean  had  all 
the  rights  which  attached  to  a  valid  entry, 
and  might  have  proceeded  under  the  act  of 
1880  to  make  the  purchase  thereby  author- 
ized. 

Before,  however,  the  act  of  1880  was 
passed  his  entry  had  been  canceled  by  rea- 
son of  a  failure  to  comply  with  the  require- 
ments of  the  homestead  law  in  occupation, 
proofs,  and  payment  of  the  final  fees.  In- 
deed, he  could  not  have  made  the  proofs  be- 
cause he  had  abandoned  the  land.  But  t'le 
act  of  1880  was  passed  before  the  railroad 
was  definitely  located  adjacent  to  this  land, 
and  it  was  the  opinion  of  the  circuit  court  of 
appeals,  which  is  approved  by  a  majority  of 
this  court,  that  its  effect  was  to  except  the 
I570]tract  from  the  g^nt  'to  the  Northern  Pacific. 
That  grant  was  of  land  to  which  "the  Unit- 
ed States  have  full  title,  not  reserved,  sold, 
Granted,  or  otherwise  appropriated,  and  free 
rom  pre-emption  or  other  claims  or  rights 
at  the  time  the  line  of  said  road  is  definite- 
ly fixed."  Counsel  for  the  railroad  company 
contend  that  this  right  of  McLean  to  pur- 
chase this  tract  was  no  other  or  different 
than  the  right  of  any  duly  qualified  citizen 
of  the  United  States  to  purchase  any  tract  of 
public  lands,  and  that  as  this  right  had  not 
been  exercised  at  the  time  the  line  of  definite 
location  was  fixed,  it  could  not  be  said  that 
at  that  time  any  right  had  attached.  But 
we  think  it  is  not  a  true  construction  of  the 
land  laws  that  a  specified  right  given  to  a 
limited  class  to  take  by  purchase  particular 
tracts  is  in  any  just  sense  the  equivalent  of 
the  general  right  of  all  citizens  to  purchase 
public  lands.  It  is  not  a  strained,  but  a 
reasonable,  construction  to  hold  that  Con- 
gress by  this  act  of  1880  "appropriated" 
these  particular  tracts,  thus  covered  by 
homestead  entries,  even  of  an  outlawed  class, 
for  the  benefit  of  those  homesteaders,  ^nd 
that  tiiey  were  no  longer  to  he  counteu 
among  the  public  lands  of  the  United  States 
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subject  to  the  grant  to  the  railroad  com- 
pany. 

One  other  question  is  presented  by  counsel 
for  plaintiff  in  error.  The  right  given  by 
the  act  of  1880  is  to  the  entrymen  and  per- 
sons to  whom  their  rights  have  been  trans- 
ferred by  "bona  fide  instruments  in  writ- 
ing." It  is  contended  that  a  widow  cannot 
avail  herself  of  the  benefit  of  that  statute 
because  she  does  not  take  by  any  bona  fide 
instrument  in  writing. 

It  is  true  that  the  application  to  the  land 
office  upon  which  the  patent  was  issued  was 
based  upon  her  right  as  widow,  and  it  mayl>e 
questionable  whether  a  widow  is  within  the 
scope  of  that  act;  but  the  agreed  statement  of 
facts  shows  that  McLean  by  will  devised  this 
tract  to  her,  and  that  the  will  was  duly  pro- 
bated; BO  that  she  held  a  right,  not  simply 
as  widow,  but  as  devisee,  Uking  under  a 
bona  fide  instrument  in  writing,  and  it  cer- 
tainly cannot  operate  to  defeat  her  right  un- 
der that  instrument  that  the  land  depart- 
ment recognized  her  right  as  widow. 

For  these  reasons  tSe  judgment  of  the 
Circtiit  Court  of  Appeals  is  affirmed. 


WILUAM  H.  BLACKBUKN,  Pl/f.  in  Brr.  [671J 

PORTLAND   GOLD   iflNINQ   COMPANY 
and  W.   S.  Stratton. 

(See  S.  C.  aeporter's  ed.  671-588.) 

Writ  of  error  to  oirouit  eourt — amMtnt  in 
dispute — necessary  party — jurisdiction  of 
Federal  court — suit  arising  under  laws  of 
the  United  Btates — adverse  mining  claim. 

1.  An  allegation  that  the  "amount  In  dtspote" 
is  more  tban  $2,000,  exclusive  of  Interest 
and  costs.  Is  not  Insnfflclent  to  sbow  that  tbe 
case  Is  within  the  jurisdiction  ot  a  Federal 
court  merely  because  It  says  the  "amount," 
Instead  of  the  "matter,"  In  dispute. 

2.  One  who  appears  by  tbe  proceedings  In  tbe 
Land  OtBce  to  be  the  applicant  tor  a  patent 
to  a  mining  claim,  and  to  be  asserting  his 
compliance  with  the  statute.  Is  a  proper  and 
necessary  party  defendant  In  a  suit  In  sup- 
port of  an  adverse  claim  under  U.  S.  Rev. 
Stat,  ii  2325,  2326.  and  not  merely  a  nominal 
party,  who  can  be  disregarded  In  determining 
the  qnestloo  ot  tbe  Jurisdiction  of  a  Federal 
court  on  the  ground  of  diverse  citizenship. 

8.  A  snlt  brought  In  support  ot  a  protest  and 
adverse  claim  under  U.  8.  Rev.  Stat.  ||  2325, 
232(1,  Is  not  a  suit  arising  under  the  laws  of 
tbe  United  States  In  such  a  sense  as  to  con- 
fer Jurisdiction  on  a  Federal  court  regardless 
of  the  citizenship  ot  the  parties,  where  uo 
question  Is  made  as  to  the  meaning  and  con- 
ttmetloo  ot  tbe  statutes  ot  tbe  United  States. 

[No.  64.] 


NOTB. — As  to  iuritdictlon  of  circuit  courli 
as  determined  hy  amount  in  controversy, — see 
notes  to  Aner  v.  Lombard,  10  C.  C.  A.  75 ;  Ten- 
nent-Strlbllng  Shoe  Co.  v.  Roper,  SB  C.  C.  A. 
459. 

As  to  diverse  oitUsenship  as  ground  of  Fed- 
trai  jurisdiction, — see  notes  to  Roberts  v.  Ijewls, 
30  L.  ed.  U.  S.  579;  Shipp  v.  Williams,  10  C 
C.  A.  249;  Mason  T.  Dullagbam,  37  C.  C.  A. 
298. 
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Argued  and    Sulmitted  October  IS,    1899. 
Decided  January  8,  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  question  certified  as  to  the 
jurisdiction  of  that  court  in  the  matter  of 
an  adverse  mining  claim.    Affirmed. 

Statement  by  Mr.  Justice  SUraai 
671]  'This  was  an  action  brought  on  August  27, 
1897,  in  the  c'rcuit  court  of  the  United 
States  for  the  District  of  Colorado,  by  Will- 
iam H.  Blackburn,  a  cxtizen  of  the  state  of 
Colorado,  against  the  Portland  Gold  Blining 
Oompany,  a  cojrporation  of  the  state  of  Iowa, 
and  W.  S.  Stratton,  a  citizen  of  the  state  of 
Colorado. 

It  was  alleged  in  the  complaint  that  the 
amount  in  dispute  in  the  cause  exceeded,  ex- 
clusive of  interest  and  costs,  the  sum  of 
12,000;  VtxiX  the  suit  wias  of  a  dvil  nature 
at  ctMnmon  law,  and  arose  under  the  laws  of 
tiie  United  States;  thait  it  was  on  adverse 
suit,  and  a  suit  arising  under  the  provisions 
of  SS  2325  and  232S,  Risvised  Statutes  of  tbe 
United  States,  and  is  what  is  known  as  a 
suit  in  support  of  an  adverse  claim;  that 
the  defendant,  W.  S.  Stratton,  had  applied 
for  a  patent  for  a  portion  of  the  Fairplay 
Lode  mining  claim,  survey  lot  No.  9331,  un- 
de>-  and  by  virtue  of  the  provisions  of  {  2325, 
and  tbat  the  plaintiff  Blackburn,  under  and 
by  virtue  of  i  2326,  had  filed  his  adverse 
(S7S]elaim  and  protest  'sjgainst  the  entry  of  said 
portion  of  said  Fairplay  claim,  upon  the 
ground  tfaait  a  part  thereof  was  held  and 
owned  by  the  plaintiff  as  a  part  and  parcel  of 
the  Eacho  Lode  mining  claim ;  that  said  W.  S. 
Strattcm,  on  or  about  the  4th  day  of  Febru- 
ary, 1807,  had  made  appliccution  in  the  Unit- 
ed States  land  <^oe  at  Pueblo,  Colorado,  for 
patent  on  said  portion  of  said  Fairplay  Lode 
mining  daim  under  said  {  232S,  and  tiiat  at 
the  time  he  made  his  said  application  he  was 
not  the  real  owner  of  said  portion  of  Fairplay 
Lode  mining  daim,  neither  did  he  have  any 
interest  or  title  whatsoever  therrein;  that 
long  prior  to  said  time  the  said  Stratton  had 
bv  good  and  sufficient  deed  conveyed  all  his 
l%ht  titie,  and  interest  in  and  to  said  daim 
to  the  PorUand  Gold  Mining  Company,  de- 
fendamt,  and  for  that  reason  the  plaintiff 
tffought  this  action  aininst  the  said  tiie  Fort- 
land  Qold  Mining  Company  jointly  with' 
said  Stratton;  that  on  February  1, 1897, and 
erer  since,  i^e  plaintiff  was  and  is  the  owner 
of  and  in  actual  possession  of  the  Eacho  Lode 
miningclaim,l,500by  300  feet,  situate  in  the 
Cripple  Creek  mining  district.  El  Paso  county, 
state  of  Colorado,  and  that  plaintiff  has  the 
legal  right  to  occupy  and  poesess  the  same 
by  virtue  of  a  full  compliance  with  the  local 
rules  and  regulations  cf  miners  in  said  min- 
ing district  and  of  the  laws  of  the  United 
States  and  of  the  state  of  Colorado,  and  by  pre- 
emption, discovery,  and  location  thereof  as  a 
lode  mining  daim  located  on  the  public  do- 
main of  the  United  States ;  that  on  February 
4,  1897,  the  defendant  wrongfully  and  un- 
lawfully entered  into  and  upon  a  parcel  of 
the  said  Eacho  Lode  mining  claim  described 
•a  follows,  to  wit:  AU  that  part  of  said  claim 
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which  is  intersected  by  the  exterior  lines  of 
survey  No.  9331,  known  as  the  Fairplay 
Lode  mining  claim,  as  shown  by  plat  marked 
B,  filed  on  July  28,  1899,  in  the  land  <^ce  of 
the  United  States  at  Pueblo,  Colorado,  with 
the  adverse  daim  of  plaintiff  against  the 
entry  of  said  survey  lot  for  patent ;  that  the 
defendant  hns  erer  since  wrongfully  with- 
held possession  of  said  pared  of  Eacho  Lode 
mining  daim  from  the  plaintiff,  to  his  dam- 
age in  the  sum  of  $1,000;  that  this  suit  is 
brought  in  support  of  said  adverse  daim 
within  thirty  days  aiter  the  filing  of  said 
adverse  daim,  and  that  plaintiff  *has  neces-(673] 
sarily  disbursed  and  expended  the  sum  of 
$1,000  for  plats,  abstracte,  and  copies  of 
papers  filed  in  said  land  ofiice  with  said  ad- 
verse daim,  and  also  a  reasonable  counsel 
fee,  to  wit,  $200  for  the  expense  of  prepar- 
inghis  said  adverse  daim. 

The  plaintiff  prayed  for  a  judgment  that 
he  is  the  owner  and  enrtitied  to  the  posses- 
sion of  and  patent  to  the  above-described 
parcel  of  said  Iilacho  Lode  mining  daim,  and 
for  the  recovery  of  the  same;  for  the  sum  of 
$1,000  damages;  for  the  simi  of  $300  ex- 
peiided  in  behalf  of  said  adverse  daim,  and 
for  costs  of  suit. 

On  November  8,  1897,  the  defendants,  the 
PorUand  Gold  Mining  Company  and  W.  S. 
Stratton,  moved  the  court  to  dismiss  the 
cause  for  the  following  alleged  reasons: 

1st  That  the  court  has  no  jurisdiction 
dther  of  the  parties  or  the  subject-matter  of 
said  suit 

2d.  That  both  the  plaintiff  and  defendant*       i 
in  said  suit  are  citizens  of  the  state  of  Colo-       V 
rado,  and  tlie  same  is  not  one  wholly  between 
dtizens  of  different  states. 

3d.  That  it  does  not  appear  in  said  com- 
plaint that  the  amount  m  controversy  in 
said  suit  is  $2,000. 

4th.  That  it  appears  from  said  complaint 
that  said  suit  is  one  which  cannot  under  tba 
ConstitutioD  and  statutes  of  the  United 
States  be  brought  into  this  court 

On  December  20,  1897,  the  court  entered 
judgment  dismissing  the  cause  for  want  of  "" 
jurisdiction,  and  signed  a  bill  of  exoeption» 
at  the  request  of  the  plaintiff,  and  also  certi- 
fied that  the  said  queetioa  of  jurisdiction  of 
the  circuit  court  of  the  United  States  waa 
the  only  one  involved  in  tiie  said  cause,  and 
was  tiie  sole  question  upon  which  said  cause 
was  dismissed,  and  also  allowed  the  present 
writ  of  error.  « 

Mr.  Charles  J.  Hnglies,  Jr.,  submitted 
the  cause  for  plaintiff  in  error: 

Objection  to  the  jurisdiction  of  the  court 
cannot  be  raised  by  motion  to  dismiss,  but 
only  by  demurrer  or  plea  in  abatement 

Hoyt  V.  Wright,  1  McCrary,  130,  4  Fed. 
Rep.  168 ;  Clarkhuff  v.  Wisconsin,  I.  d  N.  R. 
Co.  26  Fed.  Rep.  466 ;  Black's  Dillon,  Remov- 
al of  Causes,  S  216. 

Jurisdiction  of  the  United  States  upon  th« 
ground  of  diversity  of  citizenship  is  not  de- 
feated by  joining  Stratton  as  a  party  defend- 
ant because  of  his  connection  with  the  orig- 
inal application  for  a  patent  His  owner- 
tbip  having  ended,  he  had  no  interest  in  th* 
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controversy,  and  wa«  therefore  a  nominal 
party  only. 

Arapahoe  County  y.  Kanaaa  P.  R.  Co.  4 
Dill.  277,  Fed.  Cas.  No.  502;  Walden  v.  Bkin- 
ner,  101  U.  S.  677,  25  L.  ed.  963;  UoNutt  v. 
Bland,  2  How.  0,  11  L.  ed.  159;  Brotone  t. 
fjrode,  5  Cranch,  303,  3  L.  ed.  108;  Susque- 
hanna d  W.  Valley  R.  d  Coal  Co.  v.  Blatoh- 
ford,  11  Wall.  172,  20  L.  ed.  179;  Irvine  v. 
Lowry,  14  Pet.  298,  10  L.  ed.  464 ;  Bonnafee 
V.  Williams,  3  How.  674,  11  L.  ed.  732; 
Beebe  t.  Louisville,  N.  0.  <t  T.  R.  Co.  39  Fed. 
Rep.  481;  Balding  v.  Oaines,  37  Fed.  Rep. 
817;  Conins  v.  Wellington,  31  Fed.  Rep.  244; 
Nelson  r.  Hennessey,  33  Fed.  Rep.  113;  May 
▼.  8t.  John,  38  Fed.  Rep.  770;  Myers  v.  Mur- 
ray, 43  Fed.  Rep.  G95, 11  L.  R.  A.  216;  Brown 
V.  Nelson,  43  Fed.  Rep.  614;  Judah  v.  Iowa 
BarlWire  Co.  32  Fed.  Rep.  561 ;  Black's  Dil- 
lon, Removal  of  Causes,  §S  76,  77;  Henderson 
y.  Cahell,  43  Fed.  Rep.  257;  Ruckman  v. 
Ruckman,  1  Fed.  Rep.  687 ;  Dunton  v.  Muth, 
45  Fed.  Rep.  390;  Hoyt  v.  Wright,  1  Mc- 
Crary,  130,  4  Fed.  Rep.  168;  Clarkhuff  v. 
Wisconsin,  I.  d  N.  I,  R.  Co.  20  Fed.  Rep. 
466. 

This  action  is  one  arising  under  the  laws 
of  the  United  States,  and  therefore  cogniz- 
able in  the  Federal  court. 

Frank  O.  d  B.  Uin.  Co.  y.  Larimer  M.  d 
8.  Co.  1  Colo.  Law  Rep.  491 ;  Rutter  v.  Bho- 
ahone  Min.  Co.  75  Fe^.  Rep.  37;  Bhoshone 
Min.  Co.  y.  Rutter,  69  U.  S.  App.  638,  87 
Fed.  Rep.  801,  31  C.  C.  A.  223;  Burke  v. 
Bunker  Bill  d  B.  Min.  d  Concentrating  Co. 
40  Fed.  Rep.  644;  Consolidated  Wyoming 
Oold  Min.  Co.  y.  Champion  Min.  Co.  62  Fed. 
Rep.  945. 

The  decision  of  a  case  by  one  of  the  circuit 
courts  of  appeal  of  the  United  States  until 
reversed  by  the  Supreme  Court  should  be  fol- 
lowed  by  the  circuit  courts  in  another  cir- 
cuit 

Fairfield  Floral  Co.  y.  Bradbury,  87  Fed. 
Sep.  416. 

As  sustaining  these  views,  although  not 
Qpon  Uie  direct  question  here  presented,  see 
also  Northern  P.  R.  Co.  v.  Colbum,  164  U. 
fi.  383,  41  L.  ed.  480,  17  Sup.  Ct.  Rep.  08; 
Bussman  v.  Durham,  165  U.  S.  144,  41  L. 
«d.  664,  17  Sup.  Ct.  Rep.  253;  Re  Lennon, 

166  U.  8.  648,  41  L.  ed.  1 1 10. 17  Sup.  Ct.  Rep. 
668;  Spokane  Falls  d  N.  R.  Co.  v.  Ziegler, 

167  U.  S.  66,  42  L.  ed.  79,  17  Sup.  Ct.  Rep. 
728;  California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831 ;  New  Orleans.  M.  d  T.  R.  Co.  v.  Missis- 
sippi, 102  U.  S.  135.  26  L.  ed.  96:  Cooke  y. 
A««ry,  147  U.  S.  375.  37  L.  ed.  209.  13  Sup. 
Ct.  Rep.  340;  Ames  y.  Kansas  em  rel.  John- 
ston, 111  U.  8.  440.  28  L.  ed.  482.  4  Sup.  Ct. 
Rep.  437:  Kansas  P.  R.  Co.  v.  Atchison,  T. 
d  8.  F.  R.  Co.  112  U.  S.  414.  28  L.  ed.  794.  5 
Slip.  Ct  Rep.  208;  Doolan  y.  Carr.  125  U.  8. 
618,  31  L.  ed.  844.  8  Sup.  Ct  Rep.  1228 ;  Dun- 
ton  v.  Muth,  45  Fed.  Rep.  390. 

The  entire  value  of  the  territory  in  dispute 
in  the  adverse  was  involved  in  the  contro- 
versy as  well  as  the  $1,300  of  damage  al- 
leged. 

Lehigh  Xino  d  Iron  Co.  y.  New  Jersey 
tine  d  Iron  Co.  43  Fed.  Rep.  546;  Kenaday 
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V.  ndtcards,  134  U.  S.  117,  33  L.  ed.  853,  10 
Sup.  Ct  Rep.  523. 

Tliere  it  a  marked  distinction  between  a 
suit^  to  quiet  title  when  the  property  is  a 
mining  claim,  and  an  adverse  suit  for  the 
purpose  of  determining  who  shall  receive 
title  thereto  from  the  government 

Inez  Min.  Co.  v.  Kinney,  46  Fed.  Rep.  832. 

Mr.  W.  H.  Bryant  argued  the  cause  and, 
with  Messrs.  C.  8.  Thomas  and  B.  H.  Lee, 
filed  a  brief  for  defendants  in  error: 

An  ordinary  action  of  ejectment  or  bill  in 
equity  to  settle  rights  connected  with  the 
mere  possessory  title  claimed  under  the  min- 
ing laws  is  not  cognizable  in  the  Federal 
courts. 

Trafton  r.  Nougues,  4  Sawy.  178,  Fed.  Cas. 
No.  14,134;  Murray  y.  Bluebird  Min.  Co.  45 
Fed.  Rep.  385;  Inez  Min.  Co.  v.  Kinney,  46 
Fed.  Rep.  832;  Bouthem  P.  R.  Co.  v.  Whit- 
taker,  47  Fed.  Rep.  529;  Butler  v.  Bhafer, 
67  Fed.Rep.l61;Ltt(I«  YorkOold-Washingd 
Water  Co.y.Keyes,  96  U.S.  199,  24  L.ed.tioti. 

The  conclusion  of  the  court  in  Bushnell  v. 
Crooke  Min.  d  Bmelting  Co.  148  U.  S.  G82, 
37  L.  ed.  610,  13  Sup.  Ct  R«p.  771,  is  conclu- 
sive of  the  present  case.  A  mere  mining  con- 
troversy does  not  necessarily  present  a  Fed- 
eral question,  and  a  suit  concerning  such  a 
controversy  is  not  one  arising  tinder  the 
laws  of  the  United  States. 

Colorado  Central  Consol.  Min.  Oo.  r. 
Turok,  150  U.  S.  138,  37  L.  ed.  1030,  14  Sup. 
Ct  Rep.  35;  Gillis  v.  BtinohfUld,  169  U.  S. 
658,  40  L.  ed.  295,  16  Sup.  Ct  R19.  131. 

The  United  States  is  not  a  party  to  the 
action,  is  not  bound  by  the  judgment,  and 
the  only  effect  of  the  judgment  is  to  make  it 
evidence;  and  the  land  office  is  to  use  it  sim- 
ply as  one  of  the  links  in  the  diain  of  title 
presented  by  the  party  applying  for  the  pat- 
ent. 

Perego  y.  Dodge,  163  U.  S.  160,  41  L. 
ed.  113,  16  Sup.  Ct  Rep.  971;  Last  Chanoe 
Min.  Co.  v.  Tyler  Min.  Co.  167  U.  S.  683,  39 
L.  ed.  860,  16  Sup.  Ct  Rep.  733. 

*Mr.  Justice  SUtmi  delivered  the  opin-[574] 
ion  «f  the  court: 

As  the  court  below  filed  no  opinion,  we  are 
not  diatinatly  informed  upon  which  of  the 
several  grounds  alleged  the  oo>urt  proceeded 
in  dismissing  the  cause  for  want  <u  jurisdic- 
ti<Hi,  and  therefore  it  will  be  necessary  for 
this  court  to  consider  each  aitd  all  of  them. 

First,  tben,  Does  the  record  disclose  that 
the  maitter  in  dispute  exceeds,  exdusive  of 
interest  and  ooets,  the  sum  or  value  of  $2,- 
OOOT  The  allegation  in  the  complaint  is 
"tb«t  the  amount  in  dispute  in  this  cause 
exceeds,  exclusive  of  interest  and  costs,  the 
sum  of  $2,000;"  and  it  is  also  made  to  ap- 
pear that  the  matter  in  dispute  is  the  title 
to  a  mining  claim,  for  which,  and  for  dama- 
ges and  expenses  amounting  to  $1,300,  the 
plaintiff  demands  judgment.  The  defend- 
ants did  not  think  nt  to  traverse  these  alle- 
gations, but  moved  to  dismiss  on  the  face  of 
the  complaint  Upon  such  a  motion,  as  up- 
on a  demurrer,  a  court  will  not  incline  to 
dismiss  for  want  of  jurisdiction  unless  the 
facts  appearing  of  record  create  a  legal  cer- 
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tainty  of  that  conclusion.  Barry  y.  Ed- 
munds, 116  U.  S.  550,  29  L.  ed.  729,  6  Sup. 
Ct.  Kep.  601;  yyetmore  v.  Rymer,  169  U.  S. 
115,  42  L..  ed.  082,  18  Sup.  Ct.  Rep.  293. 
We  are  not  impressed  by  toe  criticism  thajt 
the  amount,  instead  of  the  matter,  in  dis- 
pute, is  alleged  to  have  exceeded  $2,000.  The 
meaning  of  such  on  allegation  is  clear,  and 
in  the  absence  of  any  tntverse  thereof,  and 
of  any  pretense  that,  in  point  of  fact,  -Uie 
matter  in  dispute  did  not  exceed  the  sum  or 
value  of  $2,000,  we  think  that  the  record  fair- 
ly imports  the  necessary  jurisdioUonal 
amount. 

The  next  contention,  that  the  drcnit 
court  eould  not  take  jurisdiction  because  the 
record  did  not  disclose  that  the  controversy 
was  between  citizens  of  different  states, 
seems  to  us  to  have  been  well  founded.  The 
complaint  alleged  that  Stratton,  one  of  the 
defendants,  was  a  citizen  of  the  same  state 
as  the  plaintiff.  Not  only  was  Stratton 
named  as  a  party  defendant  in  the  com- 
plaint, but  a  summons  was  sued  out  against 
him  as  such ;  and  the  motion  to  dismiss  the 
[fi75]complaint  was  made  *in  behalf  of  Stratton 
as  well  as  of  the  Portland  Gold  Mining  Com- 
pany. 

It  is,  however,  argued  that,  as  it  is  al- 
leged in  the  complaint  that  Stratton  had 
conveyed  by  deed  his  interest  in  the  mining 
claim  to  the  Portland  Gold  Mining  Com- 
pany, Stratton  was  a  nominal  party  only, 
whose  presence  on  the  record  would  not  de- 
feat the  jurisdiction  of  the  court  as  between 
the  other  parties;  and  cases  are  cited  in 
wliich  it  has  been  held  that  the  jurisdiction 
of  the  Federal  courts  will  not  be  defeated  by 
the  mere  joinder  or  nonjoinder  of  formal 
parties.  WomU«y  v.  WomUey,  8  Wheat. 
421,  6  I<.  ed.  661;  Wood  v.  Davit,  18  How. 
467,  16  L.  ed.  460;  Waldm  r.  Skinner,  lOI 
U.  8.  877,  26  L.  ed.  963. 

But  considering  the  nature  of  the  suit  and 
the  relief  sought  thereby,  we  are  not  pre- 
pared to  hold  that  Stratton  was  a  purely 
formal  and  unnecessary  party.  It  is  clear, 
from  the  provisions  of  {{  2325  and  2326,  Re- 
vised Statutes,  that  they  contemplate  a  con- 
troversy between  an  applicant  for  a  patent 
and  an  adverse  claimant.  Under  the  first  of 
these  sections  Stratton,  as  the  complaint 
shows,  made  personal  application  in  the 
United  States  land  office  at  Pueblo  for  a  pat- 
ent 

In  order,  therefore,  that  a  controversy 
could  arise  under  these  sections,  Stratton 
Must  have  complied  with  the  provisions  of 
(  2325  by  having  located  a  piece  of  land  and 
by  having  filed  in  the  land  office  an  applica- 
tion under  oath  for  a  patent,  showing  com- 
pliance, together  with  a  plat  and  field  notes 
of  the  claim,  made  by  or  under  the  direction 
of  the  United  States  surveyor  general,  show- 
ing accurately  the  boundaries  of  the  claim, 
which  shall  be  distinctly  marked  by  monu- 
ments on  the  ground,  and  by  having  posted 
a  copy  of  such  plat,  together  with  a  notice 
of  such  application  for  a  patent,  in  a  con- 
spicuous place  on  the  land  embraced  in  such 
plat  previous  to  the  filing  of  the  application 
for  a  patent,  and  by  filing  an  affidavit  of  at 
175  V.B. 


least  two  persons  that  such  notice  has  been 
duly  posted,  and  by  filing  a  copy  of  the  no- 
tice in  the  land  office. 

It  is  quite  evident  under  these  provision* 
and  the  allegations  of  the  complaint,  that, 
when  Blackburn  desired  to  file  an  adverse 
claim,  he  was  informed  by  ^e  proceedings 
in  the 'land  office  that  Stratton  was  the  ap-[576] 
plicant  for  the  patent  and  was  asserting  his 
compliance  with  the  statute,  and  was  there- 
fore a  proper  and  necessary  party  to  make 
defendant.  Why  he  included  the  Portland 
Gold  Mining  Company  as  a  party  defendant 
is  not  quite  evident,  but  it  may  be  conject- 
ured that  be  wished  to  raise  some  question 
as  to  the  validity  of  Stratton's  proceedings 
in  the  land  office  after  he  had,  as  allwM, 
parted  with  his  interest  in  the  claim,  aavr- 
ever  this  may  be,  we  are  of  opinion  that 
Blackburn  could  not  proceed  safely  and 
formally  to  raise  an  issue  by  an  adverse 
claim  without  making  the  person  claiming 
the  patent  a  party  oefendant  when  he  in- 
stituted bis  proceedings  in  court. 

Nevertheless,  even  if  the  circuit  eourt 
could  not  take  jurisdiction  of  the  case  be- 
cause the  controversy  was  not  between  citi- 
zens of  different  states,  it  is  daimed  that  the 
court  had  jurisdiction  because  an  adverse 
suit,  or  suit  brought  in  support  of  a  protest 
and  adverse  claim,  under  the  provisions  of 
§S  2325  and  2320  of  the  Revised  SUtutes,  is 
a  suit  arising  under  the  laws  of  the  United 
States  in  such  a  sense  as  to  confer  jurisdic- 
tion on  a  Federal  court,  r^ardless  of  the 
citizenship  of  the  parties. 

This  presents  an  important  question,  one 
that  has  been  differently  answered  in  the 
lower  courts  which  have  been  called  upon  to 
decide  it.  Burke  v.  Bunker  BiU  d  8.  Min. 
&  Concentrating  Co.  46  Fed.  Rep.  644;  Traf- 
ton  V.  Nouguea,  4  Sawy.  178,  Fed.  Cas.  No. 
14,134;  Butter  ▼.  Shoshone  Min.  Co.  75  Fed. 
Rep.  37;  Shoshone  Min.  Co.  v.  Butter,  69 
U.  S.  App.  538,  87  Fed.  Rep.  801,  31  C.  C. 
A.  223. 

It  may  be  well  to  ^uote  in  full  the  lan- 
guage of  the  sections  in  question: 

"Sec.  2325.  A  patent  for  any  land  claimed 
and  located  for  valuable  deposits  may  be  ob- 
tained in  the  following  manner:  Any  per- 
son, association,  or  corporation  authorized 
to  locate  a  claim  under  this  chapter,  having 
claimed  and  located  a  piece  of  land  for  such 
purposes,  who  has,  or  have,  complied  with 
the  terms  of  this  chapter,  may  file  in  the 
proper  land  office  an  application  for  a  pat- 
ent, under  oath,  showing  such  compliance, 
together  with  a  plat  and  field  notes  of  the 
claim  or  claims  in  common,  made  by  or  un- 
der the  direction  of  the  United  States  •sur-[67Tj 
veyor  general,  showing  accurately  the 
boundaries  of  the  claim  or  claims,  which 
shall  be  distinctly  marked  by  monuments  on 
the  ground,  and  shall  post  a  copy  of  such 
plat,  together  with  a  notice  of  such  appli- 
cation for  a  patent,  in  a  conspicuous  place 
on  the  land  embraced  in  such  plat  previous 
to  the  filing  of  the  application  for  a  patent, 
and  shall  file  an  affidavit  of  at  least  two  per- 
sons that  such  notice  has  been  duly  pooled, 
and  shall  file  a  copy  of  the  notice  in  such 
land  office,  and  shall  thereupon  be  entitled 
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to  a  patent  for  tbe  land,  in  the  manner  fol- 
lowing:  The  register  of  the  land  office,  upon 
the  ming  of  such  application,  plat,  field- 
notes,  notices,  and  affidavits,  shall  publish 
a  notice  that  such  application  has  been 
made,  for  the  period  of  sixty  days,  in  a 
newspaper  to  be  by  him  designated  as  pub- 
lished nearest  to  such  claim;  and  he  uiall 
also  post  such  notice  in  his  office  for  the 
same  period.  The  claimant  at  the  Ume  of 
filing  this  application,  or  at  any  time  there- 
after, within  the  sixty  days  of  publication, 
shall  file  with  the  register  a  certificate  of  the 
United  States  surreyor  general  that  five 
hundred  dollars'  worth  of  labor  has  been  ex- 
pended or  improvements  made  upon  the 
claim  by  himself  or  grantors;  that  the  plat 
is  correct,  with  such  further  description  by 
such  reference  to  natural  objects  or  perma- 
nent monuments  as  shall  identify  the  claim, 
and  furnish  an  accurate  description,  to  be 
incorporated  in  the  patent.  At  the  expira- 
tion of  the  sixty  days  of  publication  the 
claimant  shall  file  his  affidavit,  showing  that 
a  plat  and  notice  have  been  posted  in  a  con- 
spicuous place  on  the  claim  during  such 
period  of  publication.  If  no  adverse  claim 
shall  have  been  filed  with  the  raster  and 
the  receiver  of  the  proper  land  office  at  the 
expiration  of  the  sixty  days  of  publieation, 
it  shall  be  aasmned  that  the  applicant  is  en- 
titled to  a  patent,  upon  the  payment  to  the 
proper  olBcer  of  five  dollars  per  acre,  and 
that  no  adverse  claim  exists ;  and  thereafter 
no  objection  from  third  parties  to  the  issu- 
ance of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  this  chapter. 

"Sec  2326.  Where  an  adverse  daim  is 
filed  during  the  period  of  publication,  it 
shall  be  upon  oath  of  the  person  or  persons 
making  the  same,  and  shall  show  the  nature, 
[678]boundariee,  *and  extent  of  said  adverse  claim, 
and  all  proceedings,  except  the  publication 
of  notice  and  making  and  filing  of  the  affida- 
vit thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by 
a  court  of  competent  jurisdiction,  or  the  ad- 
verse claim  waived.  It  shall  be  the  duty  of 
the  adverse  claimant,  within  thirty  days  aft- 
er filing  his  claim,  to  commence  proceed- 
ings in  a  court  of  competent  jurisdiction,  to 
determine  the  question  of  the  right  of  pos- 
session, and  prosecute  the  same  with  reason- 
able diligence  to  final  judgment ;  and  a  fail- 
are  so  to  do  shall  be  a  waiver  of  his  adverse 
claim.  After  such  judgment  shall  have  been 
rendered,  the  party  entitled  to  the  posses- 
sion of  the  claim,  or  any  portion  thereof, 
may,  without  giving  further  notice,  file  a 
certified  copy  of  the  judgment  roll  with  the 
register  of  the  land  office,  together  with  the 
certification  of  the  surveyor  general  that  the 
requisite  amount  of  labor  has  been  expended 
or  improvements  made  thereon,  and  the  de- 
scription required  in  other  cases,  and  shall 
pay  to  the  receiver  five  dollars  per  acre  for 
his  daim,  together  with  the  proper  fees, 
whereupon  the  whole  proceedings  and  the 
judgment  roll  shall  be  certified  by  the  regis- 
ter to  the  Commissioner  of  the  General  Land 
Office,  and  a  patent  shall  issue  thereon  for 
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the  claim,  or  such  portion  thereof  as  the  ap- 
plicant shall  appear,  from  the  decision  of 
the  court,  to  rightly  possess.  If  it  appears 
from  the  decision  of  the  court  that  several 
parties  are  entitled  to  separate  and  different 
portions  of  the  claim,  each  party  may  pay 
for  his  portion  of  the  daim,  with  the  proper 
fees,  and  file  the  certificate  and  description 
by  the  surveyor  general,  whereupon  the  reg- 
ister shall  certify  the  proceedings  and  ju^ 
ment  roll  to  the  Commissioner  of  the  Qener- 
al  Land  Office,  aa  in  the  preceding  case,  and 
pjitent  shall  issue  to  the  several  parties  ac- 
cording to  their  respective  rights.  Nothing 
herein  contained  shall  be  construed  to  pre- 
vent the  alienation  of  the  title  conveyed  by 
a  patent  for  a  mining  daim  to  any  person 
whatever." 

The  first  observation  to  be  made  is  that 
Congress  did  not  intend  to  prescribe  juris- 
diction in  any  particular  court,  state  or 
Federal.  "It  shall  be  the  duty  of  the  ad< 
verse  daimant,  within  thirty  days  after  fil- 
ing hia  daim,  to  oommence  prooeedinga  *in  «[670] 
court  of  competent  jurisdiction,  to  deter- 
mine the  question  of  the  right  of  possession, 
and  prosecute  the  same  wiUi  reasonable  dili- 
gence to  final  judgment." 

The  natural  inference  from  this  language 
is  that  the  competency  of  the  adjudicating 
court  was  not  to  be  determined  by  the  mere 
fact  that  the  mining  claims  in  controversy 
consisted  of  lands  the  title  to  which  was  in 
the  United  States.  If  that  fact  alone  were 
to  be  dedsive  no  other  than  a  Federal  court 
would  have  been  mentioned.  We  think  the 
intention  of  Congress,  in  this  legislation, 
was  to  leave  open  to  suitors  all  courts  com- 
petent to  determine  the  question  of  the  right 
of  possession.  If  the  parties  to  the  contro- 
versy were  citizens  of  different  states,  and 
if  tlie  matter  in  dispute  exceeded  the  sum  or 
value  of  $2,000, then  the  daimantmight  elect 
to  commence  proceedings  in  a  Federal  or  in 
a  state  court,  because  either  would  be  compe- 
tent to  determine  the  qucHtion  of  the  right 
of  possession.  But  if  the  usual  conditions 
of  Federal  jurisdiction  did  not  exist,  that  is, 
if  there  was  no  adverse  citizenship,  and  if  the 
matter  in  dispute  did  not  exceed  ^,000,  Uiea 
the  party  claimant  could  proceed  in  a  state 
court. 

This  court  has  frequently  been  vainly 
asked  to  hold  that  controversies  in  respect 
to  lands,  one  of  the  parties  to  which  had  de- 
rived his  title  directly  under  an  act  of  Con- 
gress, for  that  reason  alone  presented  a  Fed- 
eral question.  Thus,  in  Ramie  v.  Ocuanova, 
91  U.  S.  379,  23  L.  ed.  374,  which  was  an  ac- 
tion brought  to  recover  the  possession  of 
certain  lands  in  the  city  of  San  JosA,  the 
question  to  be  determined  was,  which  of  two 
parties  had  actually  obtained  a  grant  of  the 
particular  premises  in  question.  The  title 
of  the  city  had  originated  before  the  cession 
of  California  to  the  United  States.  But 
this  court  said:  "The  title  of  the  dty  was 
not  drawn  in  question.  Even  if  it  depended 
upon  the  treaty  of  Guadalupe  Hildalgo  and 
the  several  acts  of  Congress  to  ascertain  and 
settle  private  land  claims  in  California,  the 
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ease  would  not  be  different.  Both  parties 
admit  that  title,  and  their  litigation  extends 
only  to  the  determination  of  the  rights 
which  they  have  severally  acquired  under 
it"  Accordingly  the  writ  of  error  to  the 
supreme  court  of  California  was  dismissed 
for  want  of  jurisdiction. 
[580]  'Again,  in  UcStay  t.  Friedman,  92  U.  S. 
723,  23  L.  ed.  767,  where  in  ejectment  for  a 
part  of  the  lands  confirmed  to  the  city  of 
San  Francisco  by  an  act  of  Congress,  the 
validity  and  operative  effect  of  which  were 
not  questioned,  this  court  held  that  it  ha!d 
no  jurisdiction  to  review  the  judgment  of  the 
supreme  court  of  California,  saying:  "No 
Federal  question  was  involved  in  the  decision 
of  the  supreme  court.  The  city  title  was 
not  drawn  in  question.  The  real  controversy 
was  as  to  the  transfer  of  that  title  to  the 
plaintiffs  in  error;  and  this  did  not  depend 
upon  the  'Constitution,  or  tiny  treaty  or  stat- 
ute of,  or  commission  held  or  authority  ex- 
ercised under,  the  United  States.' " 

Little  York  Oold-Washing  <£  Water  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  ed.  656,  was  a  suit 
in  equity  in  a  state  court  of  California,  and 
brought  on  petition  into  the  circuit  court 
«f  the  United  States  on  the  allegation  that 
its  determination  involved  the  construction 
of  certain  laws  of  the  United  States  affect- 
ing rights  in  public  and  mineral  lands.  The 
eireoit  court  remanded  the  case  to  the  state 
court  on  the  ground  that  no  real  or  sub- 
stantial controversy,  properly  within  the 
jurisdiction  of  a  Federal  court,  appeared  to 
be  involved.  That  judgment  of  the  circuit 
eourt  wasafiSnned  by  this  court  in  an  opinion 
of  Mr.  Chief  Justice  Waite,  a  portion  of 
which  was  as  follows: 

"The  attempt  to  transfer  this  eanae  was 
made  under  that  part  of  {  2  of  the  act  of 
1875  which  provides  for  the  removal  of  suits 
'arisinff  uader  the  Constitution  or  laws  of 
the  United  States.'  In  the  language  of  Chief 
Justice  Marshall,  a  case  'may  truly  be  said 
to  arise  under  the  Constitution  or  a  law  of 
the  United  States  whenever  its  correct  de- 
cision depends  upon  the  construction  of 
either.'  Oohtn  ▼.  Virginia,  6  Wheat  379, 
6  L.  ed.  286.  Or  when  'the  title  or  right  set 
up  by  the  party  may  be  defeated  by  one  con- 
struction of  the  GcniBtitution  or  law  of  the 
United  States,  or  sustained  by  the  opposite 
eonstroetion.'  O*bom  ▼.  Bank  of  United 
8tate$,  9  Wheat  822,  6  L.  ed.  224.^ 

"^  this  petition  the  defendants  set  forth 
their  ownership,  by  title  derived  under  the 
laws  of  the  United  States,  of  certain  valu- 
able mines  that  can  only  be  worked  by  the 
hydraulic  process,  which  necessarily  requires 
[S81]the  use  of  the  'channels  of  the  river  and  its 
tributaries  in  the  manner  complained  of; 
and  thqr  allege  that  they  claim  the  right  to 
this  use  under  the  provisions  of  certain 
■pedfied  acts  of  Congress.  Tliey  also  allege 
that  the  action  arises  under,  and  that  its  de- 
termination will  necessarily  involve  and  rc- 
qnire  the  construction  of,  the  laws  of  the 
United  States  specifically  enumerated,  as 
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well  as  the  pre-emption  laws.  They  state  no 
facts  to  show  the  right  they  claim,  or  to  en- 
able the  court  to  see  whether  it  necessarily 
depends  upon  the  construction  of  the  stat- 
utes. .  .  .  The  statutes  referred  to  con- 
tain many  provisions;  but  the  particular 
provision  relied  on  is  nowhere  indicated.  A 
cause  cannot  be  removed  from  a  state  court 
simply  because,  in  the  progress  of  the  litiga- 
tion, it  may  beieome  necessary  to  give  a  con> 
struction  to  the  Constitution  or  laws  of  the 
United  States.  The  decision  of  the  case 
must  depend  upon  that  con^jcruction.  The 
suit  must,  in  part  at  least,  arii>e  out  of  a  con- 
troversy between  the  parties  in  regard  to  the 
operation  and  effect  of  the  Constitution  or 
laws  upon  the  facts  involved.  .  .  .  B«^ 
fore,  therefore,  a  circuit  cotirt  can  be  re- 
quired to  retain  a  cause  under  this  jurisdic' 
tion,  it  must  in  some  form  appear  upon  the 
record,  by  a  statement  of  facts,  'in  legal  and 
logical  form,'  such  as  is  required  in  gooa 
pleading,  .  .  .  that  the  suit  is  one 
which  'really  and  substantially  involves  a 
dispute  or  controversy'  as  to  a  right  which 
depends  upon  the  construction  or  effect  of 
the  Constitution,  or  some  law  or  treaty  of 
the  United  SUtes." 

What  is  meant  by  the  provision  in  !  2326. 
that  the  question  of  the  right  of  possession 
should  be  determined  by  a  court  of  compe- 
tent jurisdiction,  was  thus  spoken  of  in 
Chambers  v.  Harrington,  111  U.  S.  350,  28 
L.  ed.  452,  4  Sup.  Ct  Rep.  428: 

"It  is  apparent  that  the  statute  requirei 
a  judicial  proceeding  in  a  competent  court 
What  is  a  competent  court  is'not  spocificall; 
stated,  but  it  undoubtedly  means  a  court  ot 
general  jurisdiction,  whether  it  be  a  state 
court  or  a  Federal  court;  and  as  the  very 
essence  of  the  trial  is  to  determine  rights  by 
a  regular  procedure  in  such  court,  after  the 
usual  methods,  which  rights  are  dependent 
upon  the  laws  of  tbeUnited  States,  we  see  no 
reason  why,  if  the  amoimt  in  controversy  is 
'sufficient  in  a  case  tried  in  a  court  of  the[68S] 
United  States,  or  a  proper  case  is  made  on 
a  writ  of  error  to  a  state  court,  the  judgment 
may  not  be  brought  to  this  court  for  review 
as  in  other  similar  cases." 

This  statement  is  not  incmwiatent  with  the 
cases  herein  previously  cited,  as  the  right  to 
review  the  judgment  of  a  state  court  is  said 
to  be  limited  to  a  proper  case  having  been 
made,  clearly  implying  that  some  Federal 
question  should  be  involved,  and  that  a  mere 
controversy  as  to  the  right  of  possession 
would  not  make  such  a  proper  cose;  for 
otherwise  every  case  arising  under  J  2326 
would  be  a  proper  case. 

In  Iron  Silver  Uin.  Co.  v.  Campbell,  135 
U.  S.  290,  34  L.  ed.  160,  10  Sup.  Ot.  Rep. 
765,  Mr.  Justice  Miller,  in  discussing  the 
scope  of  these  sections,  said: 

"It  is  true  that  there  are  no  very  distinc- 
tive words  declaring  what  kind  of  adverse 
claim  is  required  to  be  set  up  as  a  defense 
against  the  party  making  publication;  but 
throughout  tke  whole  of  these  sections  and 
the  original  statute  from  whidi  they  were 
transferred   to    the    Revised   Statutes,   the 
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words  'daim'  and  'clBimant'  are  used.  His 
word  ia,  in  all  legislation  of  Congress  on  the 
subject,  used  in  regard  to  a  claim  not  yet 
perfected  by  a  title  from  the  government  by 
way  of  a  patent.  And  the  purpose  of  the 
statute  seems  to  be  that  where  there  are  two 
claimants  to  the  same  mine,  neither  of  ^(Mn 
has  yet  acquired  the  title  from  the  g^em- 
raent,  they  shall  bring  their  respective 
claimB  to  the  same  property,  in  the  manner 
presoribed  in  the  statute,  before  some  iudi- 
cial  tribunal  located  in  the  neighborhood 
where  the  property  is,  and  that  the  result  of 
this  judicial  invastigation  shall  eovern  the 
aotion  of  the  officers  of  the  land  department 
in  detennining  whidi  of  these  mimaotts 
shall  have  tjhe  patent,  the  final  evidence  of 
tiUe,  from  the  government." 

The  ruling  in  Bushnell  v.  Orooke  Min.  A 
Smelting  Co.  148  U.  8.  682,  37  L.  ed.  610, 
13  Sup.  Ct  Rep.  771,  is  directly  applicable 
to  the  present  case.  There  a  writ  of  error 
brought  to  this  court  a  judgment  of  the  su- 
preme court  of  the  state  of  Colorado.  The 
suit  was  in  ejectment  brought  by  the  Crooke 
Mining  Company  in  a  state  court  against 
Buabnell,  to  recover  poeee^ition  of  a  certain 
fS83]portion  of  the  surface  'location  of  a  mining 
claim  on  Uta  mountain,  and  grew  out  of  con- 
flicting ajid  interfering  locations  of  mining 
claims.  The  claim  of  the  latter  was  first  lo- 
cated, but  when  the  company  applied  for  a 
patent  Bushnell  filed  an  adverse  claim  to  a 
portion  of  the  same  looation,  and  thereafter, 
under  S  2326  of  tiie  Bevised  Statutes,  and 
within  the  time  prescribed  therein,  com- 
menced his  action  in  the  state  court.  In  the 
complaint  it  was  alleged  that  the  plaintiff 
was  the  owner  of  tlie  Annie  Lode  mining 
claim,  and  thai  defemdonte  had,  at  a  certain 
date,  entered  upon  aad  ever  sinoe  wrongful- 
ly held  poeeeaeion  of  a  part  of  said  daim, 
speoificaUy  described,  and  tiiat  the  action 
was  in  support  of  plaintiff's  adverse  daim 
to  sudb  portion  of  the  surface  locaition.  The 
question  preeeoted  on  the  trial  of  the  contro- 
versy arose  out  of  conflicting  and  initerferins 
locations,  and  the  court  gave  and  refused 
certain  requests  to  charge  the  jury,  which 
appear  at  length  in  tiie  report  of  the  oase  in 
thu  court.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff.  An 
appeal  was  taken  to  tiie  supreme  court  of 
Colorado,  whioh  affirmed  the  judgment  of  the 
lon-er  court  The  supreme  court  of  Colorado 
rested  its  judgment  upon  the  geneial  propo- 
sition that  the  trial  court  had  correctly 
stated  to  the  jury  the  principal  point  in  con- 
troversy, and  hod  left  it  properly  to  them 
to  determine,  as  a  matter  of  faot,  what  was 
the  course  of  the  cMiflicting  lodes.  The  case 
was  then  brought  to  this  court,  and  was 
heard  on  a  motion  to  dismiss  tiie  writ  or  af- 
firm the  judgment. 

Mr.  Justice  Jadc!«D,  ia  sustaining  the  mo- 
tion to  dismiss,  said: 

"It  is  plainly  manifest  that  neither  the 
pleadings  nor  the  instructions  given  and  re- 
fused present  any  Federal  question,  and  aa 
examination  of  Uie  opinion  of  the  supreme 
court  affirming  the  a<^j<m  of  the  trial  court 
as  to  instructions  given,  as  wdl  as  to  its  re- 
fusal to  give  the  instructions  asked  by  the 


defendants  below,  fails  to  disclose  the  pres- 
ence of  any  Federal  question.  It  does  not 
appear  from  the  record  that  any  rights  priv* 
ilege,  or  immunity  under  the  ConatituUoa 
or  laws  of  the  United  States  was  specially 
setup  or  claimed  by  the  defendant 'below,  or[584] 
that  any  eudt  right  was  denied  tbem,  or  was 
even  passed  upon  by  the  supreme  court  of 
the  state,  nor  does  i  appear,  txom.  anything 
disdoeed  in  the  Tecoti,  that  the  necessary 
effect  in  law  of  the  judgment  was  the  denial 
of  any  right  claimed  under  the  laws  of  the 
United  States. 

"The  decision  of  the  supreme  court  of  Col- 
orado in  no  way  brought  into  question  the 
volidi'ty  or  even  construction  of  any  Federal 
statute,  and  it  certainly  did  not  deny  to  the 
plaintiffs  in  error  any  right  arising  out  of 
the  construction  of  the  Federal  statutes. 
It  was  said  by  the  Chief  Justice,  in  Gook 
County  V.  Oalumet  <£  C.  Canal  d  Dock  Co. 
138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct 
Rep.  435:  'The  validity  of  a  statute  is  not 
drawn  in  queetion  every  time  rights  claimed 
under  such  statute  are  controverted,  nor  is 
the  validity  of  on  authority  every  time  an 
act  done  by  such  authority  is  disputed.' " 

Accordingly  the  writ  ol  error  to  tiie  an- 
preme  court  of  Odorado  was  dismissed. 

The  legal  import  of  this  decision  plainly 
is  that  a  controversy  between  rival  claim-  -  - 
ants  under  ${  2325  and  2326  of  the  Revised 
Statutes  may  be  properiv  determined  by  a 
state  court,  and  that  the  judgment  of  a  state 
supreme  court,  in  sudi  a  case,  cannot  be  r» 
viewed  by  this  court  simply  because  tiie  par- 
ties were  claiming  rights  under  the  Federal 
statute.  . 

Colorado  Central  Contol.  Min.  Co.  r. 
Turck,  150  U.  S.  138,  37  L.  ed.  1030,  14  Sup. 
Ct  Rep.  35..  was  brought  to  tiiis  court  on  a 
writ  of  error  to  the  circuit  court  of  i^peals 
for  the  eighth  drcuit  An  aotion  of  eject- 
ment by  "j^rck  against  the  mining  company 
for  possession  of  a  certain  lode  mining  claim 
hod  been  tried  in  the  drcuit  court  of  the 
United  States  for  the  district  of  Colorado, 
and  determined  in  tJie  plaintiff's  favor.  The 
case  was  taken  by  writ  of  error  to  the  United 
States  circuit  court  of  appeals  for  the  eighth 
circuit  and  the  judgment  was  there  affirmed,  '  ^ 
and  thereupon  a  writ  of  error  was  allowed 
to  this  court  The  case  was  here  heard  on  a 
motion  to  dismiss  on  the  ground  that  the 
suit  was  between  citizens  of  different  states, 
and  that  therefore,  under  the  judiciary  act 
of  March  3,  1891,  the  judgment  of  the  dr- 
cuit court  of  app«ds  was  final.  An  attempt 
was  made  in  argument  to  sustain  the  right 
'of  this  court  to  take  jurisdiction  becanse,[585J 
although  the  suit  was  between  citizens  of 
different  states,  yet  that  the  solution  of  the 
disputed  ownership  depended  upon  the  con- 
struction and  applioation  of  {  2322  of  the 
Revised  Statutes,  concerning  the  dip  and 
apex  of  lodes,  and  that  hence  the  suit  really 
and  substantially  involved  a  controversy  only 
to  be  determined  by  reference  to  the  Federal 
statute.  But  this  contention  did  not  pre- 
vail, and  the  writ  of  error  was  dismissed. 

While  it  is  true  that  the  condusion 
reached  was  mainly  put  upon  the  ground 
that  the  record  did  not  disclose  affirmatively 
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that  any  disUnctiTe  Federal  question  was  in- 
volved, yet,  as  the  record  did  disclose  a  con- 
troversy between  dainiants  arising  under  a 
Federal  mining  statute,  it  is  a  necessary  im- 
plication of  the  decision  that  that  fact  alone 
did  not  ruider  tlie  case  one  of  which  the  cir- 
cuit court  could  take  jurisdiction  irrespec- 
tive of  citizenahip,  but  that  other  and  apt 
•■legations  were  required  showing  that  toe 
ooDtroversy  waa  determinable  hy  one  of  two 
conflicting  construotionB  of  the  Federal  stat- 
ute, and  aot  cue  of  mere  fact  in  which  the 
validity  6f  the  statute  was  not  drawn  into 
question. 

A  similar  principle  was  involved  in  OU- 
Ks  V.  Stinohfield,  150  U.  S.  658,  40  L.  ed.  295, 
16  Sup.  Ct.  Rep.  131.  That  was  a  suit 
brought  in  a  state  court  of  California,  and 
concerned  the  ownership  of  a  mining  claim. 
The  case  was  brought  to  this  court,  and  it 
WU.S  claimed  that,  as  the  question  in  dispute 
could  only  be  determined  by  an  application 
of  i§  2322  and  2336  of  the  Revised  Statutes 
of  the  United  States,  such  a  staite  of  facts 
appearing  by  the  record,  there  was  disclosed 
a  Federal  question  which,  of  itself,  gave  this 
court  jurisdiction  to  review  the  judgment 
of  the  supreme  court  of  the  state.  But  a 
motion  to  dismiss  the  writ  of  error  was  al- 
lowed. It  is  true  that  this  court  put  its 
judgment  on  the  ground  that  the  judgment 
of  the  state  supreme  court  was  based  upon 
an  estoppel,  deemed  by  that  court  to  operate 
against  the  plaintiff  in  error  upon  general 
principles  of  law,  irrespective  of  any  Federal 
question.  Still  tlie  case  is  authority  for  the 
proposition  that  controversies  in  respect  to 
titles  derived  under  the  mining  laws  of  the 
United  States  may  be  legitimately  deter- 
mined in  the  state  courts,  and  that  to  enable 
(S86] '  this  court  to  review  the  judgment  in  such  a 
case  it  must  appear,  not  only  that  the  appli- 
cation of  a  Federal  statute  was  involved,  but 
that  the  controversy  was  determined  by  a 
conetruction  put  upon  the  statute  adverse 
to  the  contention  of  one  of  the  parties. 

In  Borgmeyer  v.  Tdler,  159  U.  S.  408,  40  L. 
ed.  199,  16  Sup.  Ct  Rep.  34,  it  was  held  that 
the  mere  faot  that  the  mattisr  in  controversy 
in  an  action  is  a  sum  of  money  received  by 
one  ot  ihe  parties  as  an  award  under  the 
treaty  of  tbe  United  States  with  a  foreign 
power,  providing  for  the  submission  of 
daims  against  that  power  to  arbitration, 
does  not  in  any  way  draw  in  question  the  va- 
lidity or  construction  of  that  treaty,  so  as  to 
confer  jurisdictioo  on  this  court  to  review 
the  judgment  of  a  circuit  court  of  the  United 
States.  In  this  oase  Oill  v.  Oliver,  11  How. 
545,  13  li.  ed.  S06,  was  cited,  in  which  a  writ 
of  error  to  the  court  of  appeals  of  Maryland 
was  dismissed  because,  although  the  matter 
in  dispute  was  money  derived  under  a  treaty 
with  Mexico,  yet  such  a  dispute  did  not  in- 
volve any  question  as  to  the  validity  or  con- 
struction of  the  treaty,  Mr.  Justice  Qrier 
saying:  "Both  parties  claim  money  in 
court;  and,  in  order  to  test  the  value  of  their 
respective  assignments,  .  .  .  introduce 
the  history  of  the  claim  from  its  origin.  The 
treaty  and  award  are  facts  in  that  history. 
They  were  before  the  court  but  as  facts,  and 
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not  for  construction.  If  A  hold  land  under 
a  patent  from  the  United  States  or  a  Span- 
ish grant  ratified  by  treaty,  and  his  heirs, 
devisees,  or  assiprnees  dispute  as  to  whidt 
have  the  best  title  under  him,  this  does  not 
make  a  case  for  the  jurisdiction  of  this 
court  under  the  twenty-fifth  section  of  tiie  , 

judiciary  act.  If  neither  the  validity  nor 
the  construction  of  the  patent  or  title  under 
the  treaty  is  contested,  if  both  parties  claim 
under  it,  and  the  contest  arises  from  some 
question  without  or  dehors  the  patent  or 
treaty,  it  is  plainly  no  case  for  our  inter* 
ference  under  this*  section.  That  the  title 
originated  in  such  a  patent  or  treaty  is  a 
fact  in  the  history  of  the  case  incidental  to 
it,  but  the  essential  controversy  between  the 
parties  is  without  and  beyond  it." 

It  should  not  be  overlooked  that  §§  2325 
and  2326  form  a  part  of  a  general  scheme  in 
reference  to  the  mineral  'lands  of  the  United[S8T] 
States.  That  scheme  is  contained  in  chap- 
ter 6  of  the  Revised  Statutes  of  the  United 
States,  and  includes  sections  from  2318  to 
2352.  Some  light  is  thrown  upon  the  inten- 
tion of  Congress,  in  the  particular  we  are 
now  considering,  by  other  provisions  than 
those  expressed  in  §§  2325  and  232G. 

Thus,  S  2319  enacts  that  "all  valuable 
mineral  deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsur- 
veyed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase,  .  .  . 
by  citizens  of  the  United  States  and  those 
who  have  declared  their  intention  to  become 
such,  under  regulations  prescribed  by  law, 
and  according  to  the  local  customs  or  rules 
of  miners  in  the  several  mining  diertricrts,  so 
far  as  the  same  are  applicable  and  not  in- 
consistent with  the  laws  of  the  United 
States." 

Section  2324  provides  that  "the  miners  of 
each  mining  district  may  make  regulations 
not  in  conflict  with  the  laws  of  the  United 
States,  or  with  the  laws  of  the  state  or  terri- 
tory in  which  the  district  is  situated,  govern- 
ing the  location,  manner  of  recording, 
aiqount  of  woric  necessary  to  hold  possession 
of  a  mining  daim,"  etc. 

Section  2332  enacts  tfaat  where  claimants 
"have  held  and  worked  their  claims  for  a 
period  equal  to  the  time  prescribed  by  the 
statute  of  limitations  for  mining  daims  of 
the  state  or  territory  where  the  same  may  be 
situated,  evidence  of  such  possession  and 
working  of  the  daims  for  such  period  shall 
be  sufficient  to  estaUish  a  right  to  a  patent 
thereto  under  this  chapter,  in  the  absence 
of  any  adverse  claim,"  etc. 

Section  2339  provides  that  "whenever,  by 
priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufactur- 
ing, or  other  purposes,  have  vested  and  ac- 
crued, and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  Uie  same,"  etc. 

Without  undertaking  to  sajf  that  no  cases 
can  arise  under  this  legislation  which  turn 
upon  a  disputed  oonstruciion,  and  therefore 
presenting  a  question  essentially  Federal  in 
its  'nature,  we  hold  that  dearly  where  a  pat- [688} 
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cnt  is  authorized  to  be  issued  to  tlie  party  in 
poMession,  the  statutes  refer  the  contest  to 
the  ordinary  tribunals,  which  are  to  deter- 
mine the  rights  of  the  parties  without  any 
ooDtroversy  as  to  the  construction  of  those 
acts,  but  are  to  be  guided  by  tiie  laws,  regp- 
lations,  and  customs  of  the  minii^  district 
in  which  the  lands  are  situated.  In  a  case, 
therefore,  like  the  present,  where  Federal  ju- 
risdiction does  not  arise  because  the  parties 
are  citizens  of  different  states,  and  where  no 
question  is  made  as  to  the  meaoing  and  con- 
struction of  the  statutes  of  the  United 
States,  the  state  courts  are  to  be  regarded, 
within  the  letter  and  meaning  of  {  2326,  as 
courts  of  "competent  jurisdiction  to  drter- 
mine  the  right  of  possession."  The  judg- 
mmt  of  the  Circuit  Court  is  therefore  t^- 
firmed. 


Mr.  Justice  Browa   did   not  sit  in 
case,  and  took  no  part  in  its  decision. 
Mr.  Justice  MoKeuia  dissents. 


this 


UNITED  STATES,  ±ppU 

V. 

JOHN  R.  GLEASON  and  George  W.  Gosnell. 

(See  S.  C.  Reporter's  ed.  688-609.) 

Contracts — oonstruetion  of,  at  to  eatentUm 
of  time — stipulation  <u  to  decision  of  en- 
gineer—effect of  previous  delinquencies — 
finality  of  engineer's  judgment — stating 
basis  of  decision. 

1.  A  eoDtraet  providing  that.  If  the  parties  of 
the  ■eeond  part  shall,  "by  freshets,  Ice,  or 
other  force  or  violence  of  the  elements,  and 
by  no  fanlt  of  his,"  be  prevented  from  com- 
pleting the  work  at  the  time  agreed  open, 
such  additional  time  may  be  allowed  for  the 
completion  ss  In  the  jodgment  of  the  party 
of  the  first  part  shall  be  just  and  mabonable ; 
while  a  previous  provision  of  the  contract 
provides  that  it  may  be  annolled,  with  the 
sanction  of  the  chief  of  engineers,  for  fall- 
are  to  prosecate  the  work  falthfally  and  dili- 
gently In  accordance  with  the  require- 
ments.— most  be  Interpreted  to  mean  that  the 
engineer  shall  determine  whether  a  fallnre  to 
complete  the  work  within  the  time  limited  has 
been  occasioned  by  freshets  or  other  force  of 
the  elements  and  by  no  fault  of  the  contract- 
or, and,  If  so,  what  additional  time  shall  be 
Just  and  reasonable. 

3.  Prevloos  delinquencies  of  contractors,  and 
the  fatuity  of  previous  extensions,  may  be 
taken  Into  consideration  by  an  engineer  In 
determining  whether  a  farther  extension  of 
time  tor  performance  shonld  be  allowed. 

8.  The  judgment  of  an  engineer  to  whom  a 
contract  refers  the  determination  of  the  ques- 
tion of  performance  can  be  revised  by  the 
eoort  only  upon  allegation  and  proof  of  bad 
faith,  or  of  mistake  or  negligence  so  gross 
as  to  Joatlfy  an  Inference  of  bad  faith. 

4.  The  basis  of  the  decision  of  an  engineer  In 
the  exercise  of  his  power  to  determine  the 
right  of  a  contractor  to  an  extension  of  time 
because  of  Intermptlon  by  the  elements  with- 
out bis  fault  need  not  be  expressly  stated  In 
order  to  give  cfflcacy  to  his  decision. 
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S.  Tlie  condoslon  of  an  engineer  ••  to  tbs 
right  of  a  contractor  to  ao  extension  of  tlms 
Is  not  prevented  from  constituting  a  judg- 
ment, within  the  meaning  of  a  contract  pro. 
vision  referring  the  matter  to  his  iodgment, 
merely  because  the  court  reaches  a  different 
conclnslon. 

(No.  59.] 

Argued  Ootoher  tS,  H,  1899.  Ordered  for 
reargument  November  6,  1899.  Reargued 
December  7,  8,  1899.  Decided  January  8, 
1900. 

APPEAIi  from  a  dedsion  of  the  Court  of 
Claims  in    favor    of   claimants  on  con- 
tracts with  the  United  States.     Reversed. 
See  same  case  below.  33  Ct.  CI.  65. 

Statement  by  Mr.  Justice  SUntst 

*Xhis  appeal  is  from  a  decision  of  the  oourt[589| 
of  claims  covering  two  suits  in  that  court, 
Nos.    17,782   and    17,783,    consolidated  and 
heard  and  decided  as  one  suit,  in  which  judg- 
ment was  entered  for  the  plaintiffs. 

The  first  suit  was  on  a  oontraot  entered 
into  Ai^st  4,  1885,  between  Colonel  Will- 
iam E.  Morrill,  Corps  of  Engineers,  United 
States  Army,  for  and  on  behalf  of  the  United 
States,  and  John  R.  Gleoson  and  George  W. 
Gosnell  as  partners,  for  the  excavation  of 
110,000  cubic  yards,  more  or  less,  of  rock,  in 
the  improvement  of  the  head  of  the  Louis- 
ville &  Portland  Canal  at  Louisville,  Ken- 
tucky, which  excavation  was  called,  in  this 
Ii<twation,  the  Upper  Work. 

The  second  suit  was  on  a  contract  entered 
into  January  13,  1887,  between  Major  Amos 
Stickney,  of  the  Engfineer  Corps  of  tlte 
United  States  Army,  f<»-  and  on  behalf  of 
tlw  United  States,  and  the  firm  of  Gleason  & 
Gosnell,  for  the  excavation  of  124,000  cubic 
yards  of  ccu-th  and  13.000cubie  yards  of  rock, 
more  or  less,  for  enlarging  the  basin  near 
the  lower  end  of  the  same  canal,  and  called 
herein  the  Lower  Work. 

*In  the  first  suit,  upon  flndings  of  fact  and[590] 
law,  there  was  a  judgment  in  favor  of  the 
plaintiffs  for  retained  percentage  in  the  sum 
of  $3,011.90,  and  for  net  profits  which  t^ey 
would  have  made  if  they  had  been  allowed 
to  complete  the  work  in  the  sum  of  $60,537.- 
60.  In  the  second  suit  there  was  a  judgment 
for  retained  percentage  in  the  sum  of  ^,401, 
and  for  net  profits,  if  the  contract  had  been 
carried  on  to  completion,  in  the  sum  of 
$2,827.50.  The  aggregate  judgment  in  the 
two  cases  was  for  the  sum  of  $68,777.99. 

There  was  a  motion  for  a  new  triid,  which 
was  overruled,  and  also  for  an  amendment 
of  the  flndings  of  fact,  which  was  granted 
in  part.     Thereupon  this  appeal  was  taken. 

The  findings  of  fact  in  the  suit  upon  the 
first  contract  were  as  fellows: 

"I.  On  August  4,  1885,  Lieutenant  Colonel 
William  E.  Merrill,  Corps  of  Engineers, 
United  States  Army,  for  and  on  behalf  of 
the  United  States,  partr  of  the  first  part, 
and  John  R.  Gleason  and  George  W.  Gosnell, 
partners,  of  the  second  part,  entered  into 
the  contract  and  specifications  set  out  in 
full,  with  and  made  a  part  of  the  petition 
herein,    whereby  the  claimante  agreed    to 
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commence  work  on  or  before  August  20, 
1SS3,  and  make  '110,000  cubic  yards,  more 
or  less,  of  rock  excavation  in  the  enlarge- 
ment of  the  Louisville  &  Portland  Canal,'  as 
therein  provided  for,  at  the  rate  of  85  cents 
per  cubic  yard,  and  to  complete  the  same  on 
or  before  December  31,  1886. 

"Said  contract  further,  and  among  other 
things,  provided  that — 

"  'If,  in  any  event,  the  party  of  the  second 
part  shall  delay  or  fail  to  commence  with 
the  delivery  of  the  material  or  the  perform- 
ance of  the  work  on  the  day  specified  herein 
or  shall,  in  the  judgment  of  the  engineer  in 
charge,  fail  to  prosecute  faithfully  and  dili- 
gently tihe  work  in  accordance  with  the 
specifications  and  requirements  of  this  con- 
tract, then  in  either  case  the  party  of  the 
first  part,  or  his  successor  legally  appointed, 
shall  have  power,  with  the  sanction  of  the 
Chief  of  Engineers,  to  annul  this  contract 
by  giving  notice  in  writing  to  that  effect  to 
the  party  or  parties  (or  either  of  them)  of 
the  second  part,  and  upon  the  giving  of  such 
Ml]iK>tice  all  money  or  reserved  percentage  *due 
or  to  become  due  to  the  party  or  parties  of 
the  second  part  by  reason  of  this  contract 
shall  be  and  become  forfeited  to  the  United 
States ;  and  the  part^  of  the  first  part  shall 
be  thereupon  authorized,  if  an  immediate 
performance  of  the  work  or  delivery  of  the 
materials  be,  in  his  opinion,  required  by  the 
public  exigency,  to  proceed  to  provide  for 
the  same  by  open  purchaso  or  contract,  as 
prescribed  in  {  3709  of  the  Revised  Statutes 
of  the  United  States;  provided,  however, 
that.if  the  party  or  parties  of  the  second 
part  shall,  by  freshets,  ice,  or  other  force  or 
violence  of  tiie  elements,  and  by  no  fault  of 
his  or  their  own,  be  prevented  either  from 
commencing  or  completing  the  work  or  de- 
livering the  materials  at  the  time  agreed 
upon  in  this  contract,  such  additional  time 
may  in  writing  be  allowed  him  or  them  for 
such  commencement  or  completion  as,  in  the 
judgment  of  the  party  of  the  first  part  or 
his  successor,  shall  be  just  and  reasonable; 
but  such  allowance  and  extension  shall  in 
no  manner  affect  the  rights  or  obligations 
of  the  parties  under  this  contract,  but  the 
foreeable  precisely  as  if  the  new  date  for  such 
same  shall  subsist,  take  effect,  and  be  en- 
commencement  or  completion  had  been  the 
date  orig^inally  herein  agreed  upon.' 

"II.  "fbe  season  from  August,  1886,  to 
December  31,  1886,  was  favorable  in  the 
main  for  the  character  of  work  provided  for 
by  the  contract,  though  the  claimants  were 
compelled  by  reason  of  higti  water  and 
freshets  to  suspend  their  operations  a  num- 
ber of  times,  and  by  reason  of  these  difficul- 
ties, coupled  with  an  insiL^cient  force  of 
men  and  other  means  necessary  for  the  per- 
formance of  the  work,  they  only  'completed 
14  per  cent  of  their  entire  work'  during  the 
contract  period,  1%  per  cent  of  which  was 
done  in  1886. 

"III.  In  consequence  of  the  claimants'  in- 
ability to  complete  the  work  within  the  con- 
tract period,  as  aforesaid,  they  requested  an 
•ztension  of  their  contract  to  December  31, 
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1887,  which  was  granted  on  conditions 
stated  in  a  supplemental  contract,  as  fol- 
lows: 

"'Articles  of  Agreement. 

"  'Supplemental  articles  of  agreement  en- 
tered into  this  2l8t  day  of  January,  eighteen 
htmdred  and  eighty-seven  (1887),  *bct\veen[S9S] 
Major  Amos  Stickney,  Corja  of  Engineers, 
U.  S.  Army,  of  the  first  part,  and  John  R. 
Gleason  and  George  W.  Gosnell,  partners. 
doing  business  under  the  firm  name  of  Glea- 
son &  Gosnell,  of  Louisville,  of  the  county 
of  Jefferson,  state  of  Kentucky,  of  the  second 
part. 

"  'This  agreement  witn^aeth  that  the  said 
Major  Amos  Stickney,  for  and  in  behalf  of 
the  United  States  of  Americ.\,  and  the  said 
Gleason  &  Gosnell,  for  chemselves,  their 
heirs,  executors,  and  administrators,  have 
mutually  agreed,  and  by  these  presents  do 
mutually  covenant  and  agree,  to  and  with 
each  other  as  follows: 

"  'That  the  time  for  completing  the  con- 
tract signed  by  the  said  Gleason  &  Gosnell, 
August  4th  (fourth),  eighteen  hundred  and 
eighty-five  (1886),  for  rook  excavation  in 
the  enlargement  of  the  Louisville  &  Port- 
land Canal,  be  extended  to  December  31st 
(thirty-first),  eighteen  hundred  and  eighty 
seven  (1887),  upon  the  following  conditions 
viz.: 

"  'First.  That  the  said  Gleason  &  Gosnell 
shall  so  arrange  their  excavation  on  the  line 
common  to  sections  2  (two)  and  3  (three) 
as  not  to  interfere  with  the  government 
work  of  contractor  Molloy  or  the  work  of 
the  contractor  for  the  new  wall  of  the  said 
Louisville  ft  Portland  Canal. 

"  'Second.  That  should  the  said  Gleason 
&  Gosnell  fail  to  employ  a  sufficient  force, 
not  less  than  three  hundr^  (300)  men,  or 
ite  equivalent  in  machinery,  to  finish  their 
work  in  the  required  time,  them  the  ofiioer 
in  charge  shall  be  authorizcid  to  perform  any 
of  the  work  in  his  discretion,  and  deduct  the 
cost  from  any  money  due  or  to  become  due 
the  said  Gleason  ft  Gosnell.' 

"The  foregoing  agreement  was  made  sub- 
ject to  approval  of  the  Chief  of  Engineers, 
United  States  Army,  and  was  thereafter  duly 
approved  by  the  acting  Secretary  of  War. 

"IV.  The  claimante  not  having  completed 
their  contract  during  the  year's  extension 
thereof  as  aforesaid,  they,  on  December  31, 
1887,  requested  a  second  extension  of  said 
contract  to  December  31,  I8S8,  for  the  rea 
sons  set  forth  in  their  communication  of  that 
date,  which  is  as  follows: 

•"'Louisville,  Ky.,  Dec.  31st,  1887.     [693] 
"  'Major  Amos  Stickney, 

"  'Corps  of  Engineers,  U.  S.  A. 

"'Dear  Sir:  We  respectfully  ask  an  ex- 
tension of  time  on  our  contract  for  enlarg- 
ing the  Louisville  &  Portland  Canal  at  the 
head  of  the  Falls  of  the  Ohio  river  until  the 
3lBt  <A  December,  1888,  for  the  following 
reasons,  to  wit: 

"There  was  so  much  work  being  done 
upon  railroads  during  the  last  year  through- 
out the  state  that  labor  was  very  hard  to 
get 
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'"We  uaed  erenr  effort  to  secure  the  re- 
quired amount  of  labor  on  our  contracts, 
but  found  it  impossible  to  do  so.  We  even 
employed  agents  in  New  York  and  other 
cities  to  procure  and  ship  labor  to  us  here, 
and  then  found  it  very  difBcult  to  hold  the 
labor  we  obtained,  although  we  paid  more 
than  contractors  paid  for  labor  on  railroads. 
Besides,  the  summer  season  was  excessively 
hot;  so  very  hot  that  for  sixty  to  ninety 
days,  in  many  instances,  the  men  would  work 
only  two  or  three  hours  a  day. 

"  'We  propose  to  provide  not  less  than 
ninety  cars  of  the  same  capacity  aa  those 
now  used,  and  a  sufficient  number  of  carts 
and  teams  in  addition,  if  necessary,  to  move 
'  not  less  than  640  cubic  yards  (measured  in 
place)  of  excavated  rock  per  day  of  ten 
hours. 

"  'We  propose  to  build  an  additional  in- 
cline for  depositing  excavated  material,  the 
minimum  actual  working  capacity  of  both 
inclines  to  be  not  less  than  640  cars  per  day 
of  ten  hours. 

"  'We  propose  to  provide,  maintain,  and 
operate  not  less  than  ten  st^un  drills  on  the 
work  and  to  provide  ajid  operate  a  sufficient 
force  of  men  to  excavate  and  handle  at  least 
640  cubic  yards  of  rock  (measured  in  place) 
per  day  of  ten  hours. 

"'The  method  of  carrying  on  the  work 
will  be  such  as  will  be  approved  by  the  offi- 
cer in  charge. 

"  'When  practicable,  during  the  summer 
season,  we  propose  to  provide  and  operate 
an  adequate  force  at  night. 

"  'Alt  additional  plant  will  be  obtained 
and  available  for  use  by  the  time  rock  exca- 
vation can  be  commenced,  and  we  propose 
i594]*to  bear  all  extra  cost  to  the  United  States 
occasioned  by  the  extension  of  time  for  eom- 
pleting  OUT  contract' 

"Which  letter  was  forwarded  to  the  Chief 
of  Engineers  with  the  following  communi- 
cation: 

"TJ.  8.  Engineer  Office, 
Louisville,  Ky.,  December  Slat,  1887. 
"  'The  Chief  of  Engineers,  XT.  8.  Am^, 
Washington,  D.  0. 

"  'General :  I  have  the  honor  to  forward 
herewith  an  application  of  Gleason  &  Gos- 
nell  for  extension  of  time  for  completion  of 
their  contract  on  work  of  excavating  for  en- 
largement of  the  head  of  the  Louisville  ft 
Portland  Canal. 

"  'The  work  of  these  contractors  during 
the  past  season  has  been  exceedingly  unsat- 
isfactory. Whilst  they  have  had  some  diffi- 
culties to  contend  with  in  procuring  labor, 
they  have  not  conducted  tneir  work  in  a 
.  manner  to  produce  the  best  results,  and 
hardly  seemed  to  comprehend  the  magnitude 
of  their  undertaking. 

"  'After  a  number  of  oonsultationa  with 
the  contractors  and  their  principal  bonds- 
man, I  have,  however,  concluded  that  the 
interests  of  the  g[overnment  will  be  best 
served  by  an  extension  of  time  with  the  pro- 
visions which  they  have  inserted  in  their  ap- 
plication. 

"  'These  provisions  call  for  nearly  double 
the  plant  heretofore  used  and  the  adoption 
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of  method  of  work  which  will  be  approved 
by  the  engineer  in  charge;  also  the  Dearing 
of  all  extra  expense  to  the  United  States 
occasioned  by  the  extension  of  time.  With 
these  provisions,  I  believe  the  engineer  offi- 
cer in  charge  will  be  able  to  push  the  work 
more  rapidly  than  if  it  were  relet  to  other 
contractors.  I  therefore  recommend  that 
the  time  for  completing  of  their  contract  be 
extended  as  requested  to  December  SI,  1888, 
on  condition  that  the  provisions  in  their 
application  are  faithfully  carried  out' 

'The  extension  of  the  time  of  said  con- 
tract to  December  31, 1888,  *as  requested  and[595] 
recommended,  was  granted  and  approved  by 
the  Chief  of  Engineers  'on  condition  tiiat  the 
provisions  in  their  application  are  faithfully 
carried  out'  o'  which  approval  the  claim- 
ants were  notified  by  the  following  letter: 
"'U.  S.  Engineer  Office, 
Louisville  Ey.,  January  9th,  1888. 
"  Iklessrs.  Gleason  &  Gosnell, 
Louisville,  Ky. 

"'Sirs:  You  are  hereby  notified  that  the 
time  for  completion  of  your  contract  for  ex- 
cavation in  enlargement  of  the  head  of  the 
Louisville  &  Portland  Canal  is  extended  to 
December  31st,  1888,  on  condition  that  the 
provision  in  your  letter  of  December  31,' 
1887,  a  copy  of  which  is  inclosed,  shall  be 
faithfully  carried  out  Any  failure  to  carry 
out  these  provisions  will  terminate  your 
contract       Very  respectfully, 

Amos  Stickney, 
Major  of  Engineers,  U.  S.  A.' 

"V.  Tlie  rock  to  be  excavated  under  the 
contract  was  in  the  river  bed  in  an  exposed 
situation,  and  was  exposed  to  great  force  of 
the  river  when  the  latter  rose  to  stages  above 
the  top  of  the  government  cross  dam,  which 
cross  dam  was  5  feet  high,  measured  by  the 
canal  gauge. 

"VI.  Before  the  contract  aforesaid  was 
entered  into  the  engineer  in  charge  prepared 
specifications  for  the  information  of  bid- 
ders, which  were  exhibited  to  the  claimants, 
and  on  the  faith  of  which  they  entered  into 
the  contract  These  specifications  (7)  con- 
tained the  provision  that  the  contractor 
'must  begin  work  within  twenty  days  after 
notification  that  his  bid  has  been  accepted, 
unless  hindered  by  high  water.' 

"They  were  advised  by  the  ninth  specifi- 
cation so  exhibited  that  their  contract  would 
ftrovide  'that  additional  time  may  he  al- 
owed  to  a  contractor  for  banning  or  com- 
pleting his  work  in  cases  of  delay  from 
freshets,  ice,  or  other  force  or  violence  of  the 
elements,  and  by  no  fault  of  his  or  their 
own.' 

"VII.  The  condition  of  the  Ohio  river  was 
during  the  season  "of  1888,  the  period  of  the[ 590) 
last  extension,  unusual  and  unprecedented 
for  repeated  and  continued  freshets  and  hieh 
water,  overflowing  the  cross  dam  aforesaid; 
in  consequence  of  which  freshets  and  high 
water  the  working  season  of  1888,  in  tihe 
Ohio  river  at  Tiouisville,  Ky.,  was  limited 
to  about  thirty-five  days,  mostly  in  July  and 
August,  as  will  more  fully  appear  from  the 
official  monthly  report   of   the   defendants' 
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officers  of  the  progress  of  the  work  (known 
«8  section  3)  from  December,  1887,  to  De- 
cember, 1888,  as  follows: 

"'December,  1887. 
"  'On  section  3,  Gleason  &  Gosnell,  con- 
tractors, xery  little  was  done  in  December, 
except  the  removal  of  loose  material  which 
had  been  left  above  grade  and  in  getting  out' 
machinery  in  anticipation  of  dosing  for  the 
season.  The  water  is  several  feet  deep  over 
both  sections.' 

« 'March,  1888. 
"  The  stage   of  the   river  has  prevented 
any  work  being   done   on    the  contracts  of 
John  Molloy,  Gleason   &   Gosnell,  and   the 
Salem  Stone  ft  Lime  Co.' 

"  'April,  1888. 
"  'No  work  has  been  done  by  the  contract- 
ors on  account  of  high  water  in  the  upper 
section.' 

"•May,  1888. 
"  'No  excavation   has   been   made  by  the 
eontractors  for  the  upper  sections  on  account 
of  high  water.' 

« 'June,  1888. 
"  'On  section  3,  Gleason  &  Gosnell,  con- 
tractors, a  temporary  earth  dam  has  been 
constructed,  the  pumps  started,  and  drilling 
on  high  points  of  rock  begun.  The  first 
Masting  was  done  June  30th.' 

"  'July.  1888. 
"  'On  section  3,  Gleason  ft  Gosnell,  con- 
tractors, drilling  on  high  points  of  rode  was 
(S97]continued  and  a  temporary  dam  of  'earth 
finished.  The  pit  was  pumped  out  and 
tracks  surfaced.  The  contractors  were  run 
out  by  high  water  on  the  lltb  instant  and 
bare  not  resumed.' 

"  'Augtist,  1888. 
"  'On  section  3,  Gleason  &  Gosnell,  con- 
tractors, excavation  was  continued  until  the 
18th  of  August,  on  which  date  the  work  was 
flooded  by  high  water.' 


"  'September,  1888. 
"'On  section  3,  Gleason  ft  Gosnell,  con- 
tractors, no  work  has  been  done  since  the 
contractors  were  run  out  by  high  water  in 
August.' 

"•October,  1888. 
"  'On  section  3,  Gleason  ft  Gosnell,  con- 
tractors, a  temporary  earth  dam  was  begun 
on  October  6th.  The  contractors'  pump  was 
started  on  October  9th,  and  on  the  11th  the 
river  washed  away  the  dam,  since  which  time 
no  work  has  been  done.' 

"  •November,  1888. 
"  'On  section  3,  Gleason  ft  Gosnell  have 
done  no  work  sinoe  October  11th.    The  river 
lias  I>een  over  their  section  since  that  date.' 


•"December,  1888. 
••  'No  work  has  been  done  by  the  contract. 
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ors  during  the  month.  The  contract  of  Glea- 
son ft  Gcosnell  expired  on  December  Slst* 

"VIII.  During  the  working  season  of 
1888  the  claimants  were  diligent  in  the 
prosecution  of  work  embniced  in  the  con- 
tract, in  preparing  therefor,  and  in  en- 
deavoring to  exclude  the  water  and  freshets 
of  the  river. 

"They  provided  for  the  additional  plant 
mentioned  in  their  application  for  extension, 
and  had  it  ready  for  operation  at  the  begin- 
ning of  the  season  of  1888.     But  there  was  ' 
insi^cient  'working  time  to  complete  the[S08] 
work  by  December  31,   1838,  at  the  rate  of 
640  cubic  yards  for  each  practicable  working 
day  of  twenty-four  boors,  and  this  from  no 
fault  of  the  claimants  during  the  last  exten- 
sion of  their  said  contract.    No  act  or  omis- 
sion of  the  claimants  during  the  period  of 
the  last  extension  made  it  impossible  to  com-  ^ 
plete  the  work  by  December  3\,  1888. 

"IX.  The  force  of  the  defendants'  officer  in 
charge  of  this  same  work  after  December  31, 
1888,  was,  by  reason  of  the  overflow  of  the 
river,  compelled  to  cease  the  work  of  excava- 
tion, to  wit,  in  1889  and  1390,  at  stages  of 
water  at  from  6.1  to  6.10  feet,  and  they  did 
not  complete  the  work  in  three  seasons  sub- 
sequent to  1838. 

"X.  After  the  working  season  of  1888  the 
claimants,  through  the  personal  solicita- 
tion of  their  attorneys,  Bodley  &  Simrall,  ap- 
plied to  the  engineer  in  charge  for  an  allow- 
ance of  additional  time  for  the  completion 
of  the  work  agreed  upon  in  the  contract  so 
extended  for  the  reason  that  they  had  been, 
by  freshets  and  force  and  violence  of  the 
elements  and  by  no  fault  of  their  own,  pre- 
vented from  completing  the  work  at  the  time 
agrreed  upon  in  the  contract,  whereupon  the 
engineer  in  charge  refused  to  allow  such  ad- 
ditional time. 

"The  defendants,  nor  the  engineer  officer 
in  charge  on  their  behalf,  did  not  annul  or 
terminate  the  contract  as  therein  provided 
for  by  reason  of  any  delay  or  for  any  want  of 
faithfulness  or  diligence  on  the  part  of  the 
claimants  in  the  prosecution  of  the  work 
thereunder  during  the  period  of  the  last  ex- 
tension of  said  contract,  but  based  his  re- 
fusal to  further  extend  the  contract  because, 
as  he  asserted,  the  daimants  had  for  a  num- 
ber of  seasons  failed  to  complete  the  work 
within  the  times  agreed  upon. 

"No  judgment  or  decision  was  given  by 
said  engineer  on  the  question  as  to  whether 
the  (J.  R.)  claimants  were  prevented  by 
freshets  and  force  and  violence  of  the  ele- 
ments during  the  season  of  1888  from  com- 
pleting the  work  agreed  upon  within  the 
period  limited  by  the  last  extension  of 
the  contract,  nor  did  he  find  or  dedde  that 
the  claimants  were  not  so  prevented. 

*"X1.  The  amount  of  the  reserved  10  per[590] 
centum  imder  said  contract  is  $3,011.99,  and 
has  never  been  paid  b7  the  defendants  to  the 
claimants. 

"XII.  The 'total  amount  of  rock  in  the 
area  covered  by  the  contract,  as  finally  esti- 
mated by  the  defendants,  wis    118,935.22 
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cubic  yards,  of  which  the  claimants  had  re- 
moved 36,435.22  cubic  yards,  leaving  uore- 
moved  at  the  end  of  the  season  of  1888,  83,- 
600  cubic  yards. 

"XIII.  The  cost  to  the  claimants  of  per- 
forming this  remaining  work,  83,600  cubic 
yards,  would  have  been  $1.26  per  cubic  yard, 
and  their  total  loss  thereon  at  the  contract 
price  therefor  would  have  been  40  cents  per 
cubic  yard,  or  $33,400. 

"XIV.  Under  the  specifications  (2),  made 
part  of  the  contract  and  set  out  in  the  peti- 
tion aforesaid,  it  is  provided  that  'all  ma- 
terial excavated  under  this  contract  will  be 
the  property  of  the  contractor,  and  must  be 
disposed  of  in  such  a  manner  as  not  to  in- 
terfere with  navigation,  of  which  the  en- 
gineer in  charge  shall  be  the  judge.  The 
contractor  is  forbidden  to  deposit  any  ex- 
cavated material  on  canal  property  without 
permission.' 

'•Every  yard  of  solid  rock  would  have  pro- 
duced, by  crushing,  IVg  yards  of  broken 
stone  and  upon  this  basis  the  remaining  rock 
in  the  area  covered  by  the  contract  at  the 
end  of  the  season  of  1888  would  have  pro- 
duced 125,250  cubic  yards  of  broken    stone. 

"XV.  The  rock,  when  excavated  and 
crushed,  was  a  valuable  commodity,  for 
which  there  was  a  ready  market  in  Louis- 
ville at  $1.26  per  cubic  yard. 

"XVI.  The  cost  to  the  claimants  of  crush- 
ing and  delivering  the  rock  for  the  market 
was  50  cents  per  cubic  yard  and  the  net  value 
to  the  claimants  of  the  crushed  and  delivered 
rock  was  75  cents  per  cubic  yard,  or  $03,937.- 
SO,  less  the  loss  of  $33,400,  as  set  forth  in 
Vinding  XIII.,  leaving  $60,637.50  as  the 
claimants'  net  profit  under  the  contract  for 
the  remaining  work. 

"XVII.  From  the  forgoing  official  re- 
ports, as  well  as  from  the  other  facts  found 
herein,  the  court  finds  the  ultimate  fact  that 
the  condition  of  the  river  was  as  herein  set 
r^OOjforth;  *and  the  time  remaining  for  active 
work,  after  deducting  the  time  when  it  was 
impossible  to  do  work  by  reason  of  the  high 
water  and  freshets,  was  insufficient  for  the 
completion  of  the  work  under  the  contract 
within  the  period  of  extension,  and  that  it 
was  impossible  for  the  daimantB  to  com- 
plete the  work  within  the  working  time  thus 
remaining." 

The  findings  in  the  second  case  were  sub- 
stantially similar. 

Mr.  George  Hlnea  Oormsa  argued  the 
cause  and,  with  Assistant  Attorney  General 
Pradt,  filed  a  brief  for  appellant: 

Courts  will  follow  a  practical  construction 
placed  upon  a  contract  by  the  parties  there- 
to, even  though  the  courts  would  not  be  in- 
clined to  concur  in  the  same  as  a  matter  of 
legal  construction. 

Chicago  v.  Sheldon,  9  Wall.  64,  19  L.  ed. 
696;  Topliff  v.  TopUff,  122  U.  S.  121,  30  L. 
ed.  1110,  7  Sup.  Ct.  Rep.  1057;  District  of 
Columbia  v.  Oallaher,  124  U.  S.  605,  31  L. 
•d.  526,  8  Sup.  Ct.  Rep.  585. 

If  the  contract  as  written  did  not  express 
the  true  agreement,  it  was  the  claimant's 
folly  to  have  signed  it 


Brausley  v.  United  States,  96  U.  S.  168,  24 
L.  ed.  622;  Simpson  v.  United  States,  172  (J. 
S.  379,  43  L.  ed.  484,  19  Sup.  Ct  Rep.  222. 

If  a  party  seeks  to  make  out  that  certain 
words  used  in  the  contract  have  a  different  ac- 
ceptation from  their  ordinary  sense,  he  must 
,prove  it  by  clear,  distinct,  and  irresistible 
evidence. 

Carter  v.  Crick,  4  Hurlst  &  N.  412;  De- 
Witt  V.  Berry,  134  U.  S.  306,  33  L.  ed.  890, 
10  Sup.  Ct.  Rep.  536;  American  Merchant* 
Mfg.  Co.  V.  Kantrowitz,  Tt  111.  App.  155. 

The  word  "may"  naturally  and  ordinarily 
and  propeiiy  means  "is  permitted  to;  has 
liberty  to."  Bouvier,  Law  Diet.  ed.  1897,  p. 
384. 

In  the  absence  of  fraud  or  such  gross  error 
as  would  imply  bad  faith,  the  decision  of  the 
engineer  must  be  held  as  conclusive  on  the 
appellees. 

Sweeney  v.  United  States,  109  U.  8.  618, 
27  L.  ed.  1063,  3  Sup.  Ct.  Rep.  344;  Martins- 
burg  d  P.  R.  Co.  V.  March,  114  U.  S.  549,  29 
L.  ed.  256,  5  Sup.  Ct.  Rep.  1035;  Chicago,  S. 
P.  <t  C.  R.  Co.  V.  Price,  138  U.  S.  185,  34  L. 
ed.  917,  11  Sup.  Ct  Rep.  200;  Kennedy  v. 
United  States,  24  Ct  CI.  139;  Ogden  v.  Unit- 
ed States,  13  U.  S.  App.  615,  60  Fed.  Rep. 
726,  9  C.  C.  A.  251 ;  Elliott  v.  Missouri,  K.  4 
T.  R.  Co.  40  U.  S.  App.  61,  74  Fed.  Rep.  707, 
21  C.  C.  A.  3 ;  Oilmore  v.  Courtney,  158  111. 
432,  41  N.  E.  1023. 

Messrs.  H.  N.  Iiow  and  Temple  Bodley 
argued  the  cause  and,  with  Jfr.  John  O. 
Simrall,  filed  a  brief  for  appellees: 

The  interpretation  of  a  contract  should  be 
favorable  and  liberal. 

Story,  Cont  §  640. 

Kffect  must  be  given,  if  possible,  to  every 
part  and  word. 

1  Shep.  Touch.  87;  Story,  Cont  !S  640, 
658o;  Washburn  v.  Gould,  3  Story,  162,  Fed. 
Cas.  No.  17,214. 

All  parts  are  to  be  taken  together  to  «■• 
certain  and  give  l^al  effect  to  the  true  inten- 
tion of  the  parties,  without  merely  weighing 
the  precise  effect  of  single  words. 

Washburn  v.  Gould,  3  Story,  162,  Fed.  Cas. 
No.  17,214. 

And,  as  a  last  resort,  doubtful  words  are 
to  be  taken  most  strongly  against  the  speaker 
or  person  engaging  himself  by  them. 

Story,  Cont  §  6G2;  2  Kent  C!om.  666;  1 
Powell,  Cont.  395. 

If  the  inducement  or  proposition  upon 
which  a  contract  is  founded  be  ambiguously 
stated  by  one  party  so  as  to  operate  as  a  sur- 
prise upon  the  other,  such  statement  will  be 
construed  in  favor  of  the  party  deceived,  al- 
though   the    deception    be    unintentional. 

Story,  Cont  {  604. 

The  word  "may"  upon  adjudication  is  or- 
dinarily held  to  be  mandatory  and  to  be  the 
same  as  "shall." 

King  v.  Derby,  Skinner,  370;  Rex  d  Reg. 
▼.  Barlow,  2  Salk.  609 ;  Rock  Island  County 
Supers.  V.  United  States  ea  rel.  State  Bank, 
4  Wall.  435,  13  L.  ed.  419. 

Where  pow<r  is  given  to  public  officers  tho 
language  used,  though  permissive  in  form,  is 
in  fact  peremptory.  What  they  are  empow- 
ered to  do  for  a  third  person  the  law  requires 
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•hall  be  done,  llie  power  is  given,  not  for 
their  benefit,  but  for  his.  It  is  placed  with 
the  depository  to  meet  the  demands  of  right 
and  to  prevent  a  failure  of  justice.  It  is 
ffiven  as  a  remedy  to  those  entitled  to  invoke 
its  aid,  who  would  otherwise  be  remediless. 

Roek  Island  County  Supers,  v.  United 
States  em  rel.  State  Bank,  4  Wall.  435,  18  L. 
ed.  419. 

While  the  above  language  was  used  in  con- 
struing a  statute,  the  same  principles  of  ex- 
position apply  both  to  statutes  and  con- 
tracts. 

Smith,  Cont.  6th  ed.  483,  501. 

The  extensions  of  time  having  been 
granted  upon  sufficient  grounds  and  having 
eliminated  all  necessity  for  inquiring  into 
those  grounds,  there  was  no  occasion  for  the 
contractors  to  prove  that  they  had  not  been 
in  default. 

Pigeon  v.  United  States,  27  Ct  CI.  167. 

(•OO]  *Mr.  Justice  SUraa  delivered  the  opin- 
ion of  the  court: 

Gleason  &  Gosnell,  a  firm  of  contractors, 
entered  into  agreements  with  officers  of  the 
Engineer  Corps  of  the  United  States  Army, 
acting  for  and  on  behalf  of  the  United  States, 
whereby  the  former  undertoolc  to  perform  cer- 
tain specified  woric  within  a  certain  specified 
time.  The  work  specified  was  not  completed 
within  the  time  fixed,  nor  at  any  time. 
Nevertheless,  the  contractors  claimed  in  the 
court  below  that  they  were  entitled  to  re- 
cover the  contract  price  for  the  portion  of 
the  work  which  was  actually  done  and  dam- 
ages for  the  uncompleted  portion,  because, 
as  they  alleged,  they  had  been  prevented,  by 
no  fault  of  their  own,  but  by  freshets,  ice, 
and  other  force  and  violence  of  the  elements, 
from  doing  the  work  within  the  time  stipu- 
lated, and  had  been  prevented  by  the  officers 
of  the  United  States,  without  just  oause  and 
contrary  to  applicable  provisions  in  the  con- 
tract, from  a  subsequent  completion  of  the 
work. 

The  material  questions  are  determinable 
by  a  proper  construction  of  the  following 
clauses  contained  in  the  contracts: 

"If,  in  any  event,  the  party  of  the  second 
part  shall  delay  or  fail  to  commence  witti 
the  delivery  of  the  material  or  the  perform- 
ance of  the  work  on  the  day  specified  herein, 
(Wl]or  shall,  *in  the  judgment  of  the  engineer  in 
charge,  fail  to  prosecute  faithfully  and  dili- 
gently the  work  in  accordance  with  the  spe- 
cifications and  requirements  of  this  contract, 
then  in  either  case  the  party  of  the  first 
part,  or  his  successor  legally  appointed, 
shall  have  power,  with  the  sanction  of  the 
Chief  of  Engineers,  to  annul  this  contract  by 
giving  notice  in  writing  to  that  effect  to  the 
party  or  parties  (or  either  of  them)  of  the 
second  part,  and  upon  the  giving  of  such 
notice  all  money  or  reserved  percentage  due 
or  to  become  due  to  the  party  or  parties  of 
the  second  part  by  reason  of  this  contract 
shall  be  »nd  become  forfeited  to  the  United 
States ;  and  the  party  of  the  first  part  shall 
be  thereupon  authorized,  if  an  immediate 
performance  of  the  work  or  delivery  of  the 
■naterials  be  in  his  opinion  required  by  the 
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public  exigency,  to  proceed  to  provide  for 
the  same  by  open  purchase  or  contract,  as 
prescribed  in  J  3709  of  the  Revised  Statutes 
of  the  United  States;  provided,  however, 
that  if  the  party  or  parties  of  the  second 
part  shall,  by  freshets,  ice,  or  other  force 
or  violence  of  the  elements,  and  by  no  fault 
of  his  or  their  own,  be  prevented  either  from 
commencing  or  completing  the  work  or  de- 
livering the  materials  at  the  time  /igreed 
upon  in  this  contract,  such  additional  time 
may  in  writing  be  allowed  him  or  them  for 
such  commencement  or  completion  as,  in  the 
judgment  of  the  party  of  the  first  part  or  his 
successor,  shall  be  just  and  reasonable;  but 
such  allowance  and  extension  shall  in  no 
manner  affect  the  rights  or  obligations  of 
the  parties  under  this  contract,  but  the  same 
shall  subsist,  take  effect,  and  be  enforceable 
precisely  as  if  the  new  date  for  such  com- 
mencement or  completion  had  been  the  date 
originally  herein  agreed  upon. 

"The  contractor  roust  begin  work  within 
twenty  days  after  notification  that  his  bid 
has  been  accepted,  unless  hindered  by  high 
water;  and  within  thirty  days  thereafter  his 
working  force  must  consist  of  at  least  200 
men,  if  working  by  hand,  or  the  equivalent 
thereof  in  case  excavating  machines  are 
used.  If,  at  any  time,  the  working  force  be 
reduced  to  ISO  men  or  less,  the  engineer  in 
charge  shall  have  the  right  to  terminate  the 
contract;  and  in  such  case  the  retained  per- 
centage shall  be  forfeited  to  the  United 
SUtes. 

"The  contract  will  expire  on  the  31st  day[60*J 
of  December,  1880;  but  the  right  is  reserved 
to  annul  the  contract  in  January,  1886,  in 
case  40  per  cent  of  the  work  covered  by  the 
same  shall  not  have  been  completed  on  or 
before  the  31st  day  of  December,  1885.  The 
annulment  of  the  contract  under  the  provi- 
sions of  this  paragraph  will,  however,  in- 
volve no  forfeiture  of  moneys  previously 
earned." 

While  we  are  to  determine  the  legal  im- 
port of  these  provisions  according  to  their 
own  terms,  it  may  be  well  to  briefiy  recall 
certain  well-settled  rules  in  this  branch  of 
the  law.  One  is  that  if  a  party  by  his  con- 
tract charge  himself  with  an  obligation  pos- 
sible to  be  performed,  he  must  make  it  good, 
unless  his  performance  is  rendered  impossi- 
ble by  the  act  of  God,  the  law,  or  the  other 
party.  Difficulties,  even  if  unforeseen,  and 
however  great,  will  not  excuse  him.  If  par- 
ties have  made  no  provision  for  a  dispensa- 
tion, the  rule  of  law  gives  none,  nor,  in  such 
circumstances,  can  equity  interpose.  Ver- 
mott  V.  Jones,  2  Wall.  I,  suh  nam.  Ingle  v. 
Jones,  17  L.  ed.  762;  Cutter  v.  Powell,  6  T. 
R.  320,  i  Smith,  Lead.  Cas.  7th  Am.  ed.  1. 

Another  rule  is,  that  it  is  competent  tor 
parties  to  a  contract,  of  the  nature  of  the 
present  one,  to  make  it  a  term  of  the  con> 
tract  that  the  decision  of  an  engineer,  or 
other  officer,  of  all  or  specified  matters  of 
dispute  that  may  arise  during  the  execution 
of  the  work,  shall  be  final  and  conclusive, 
and  that,  in  the  absence  of  fraud  or  of  mis- 
take so  gross  ajB  to  necessarily  imply  bctd 
faith,  such  decision  will  not  be  subjected  t* 
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the  revisory  power  of  the  courts.  Jfortitw- 
hurg  d  P.  R.  Co.  y.  Marok,  114  U.  S.  549, 
29  L.  ed.  255,  6  Sup.  Ct  Bep.  1035;  Chicago, 
B.  F.  <C  O.  R.  Co.  V.  Price,  138  ,U.  S.  186,  34 
L.  ed.  917,  11  Sup.  Ct  Rep.  290. 

We  do  not  understand  that  these  princi- 
ples are  now  called  into  question,  but  their 
applicability  is  denied;  and  we  are  called 
upon  to  consider  a  very  acute  and  ingenious 
argument,  successfully  urged  in  the  cou/t  be- 
low, aiming  to  show  that,  in  the  present 
case,  the  controverted  matter,  to  wit,  wheth- 
er the  contractors  were  entitled  to  a  further 
and  additional  extension  of  time,  was  not 
left  to  the  determination  of  the  engineer  in 
charge  of  the  work,  but  is  open,  under  the 
language  of  the  agreement  and  the  facts  as 
found,  to  be  inquired  into  and  determined  by 
tlie  court. 
[603]  "The  material  terms  of  the  contract  call- 
ing for  constructions  are  as  follows: 

"The  said  Qleason  &  Gosnell  shall  com- 
mence work  under  this  contract  on  or  before 
the  20th  day  of  August,  1885,  and  shall  com- 
plete the  same  on  or  before  the  31st  day  of 
December,  1880.  .  .  .  Provided,  how- 
ever, that  if  the  party  or  parties  of  the  sec- 
ond part  shall,  by  freshets,  ice,  or  other 
force  or  violence  of  the  elements,  and  by  no 
fault  of  bis  or  their  own,  be  prevented  either 
from  commencing  or  completing  the  work  or 
delivering  the  materials  at  the  time  agreed 
upon  in  this  contract,  such  additional  time 
may  in  writing  be  allowed  him  or  them  for 
such  commencement  or  completion  as,  in  the 
judgment  of  the  party  of  the  first  part  or 
his  successor  shall  be  just  and  reasonable." 

Passing  by,  for  the  present,  the  fact  that 
several  extensions  of  time  were  granted  by 
the  encineer,  and  having  regard  only  for  the 
above  language,  what  does  it  mean?  The 
construction  put  upon  it  by  the  court  below 
was  thus  expressed: 

"In  tli«  cases  at  bar  the  contracts  in  terms 
provide  that  'odditional  time  may  in  writ- 
ing be  allowed'  for  the  completion  of  the 
work  if  prevented  therefrom  'by  freshets,  ice, 
or  other  force  or  violence  of  the  elements, 
and  by  no  fault  of  their  own;  not  that  such 
adilitionol  time  may  or  may  not  be  allowed 
as  the  engineer  in  charge  may  determine,  but 
tliiit  'such  additional  time  may  in  writing 
lie  allowed'  as  in  his  judgment  shall  be  just 
and  ronsonablc.'  The  language,  taken  to- 
gether, leaves  no  discretion  in  the  officer  ex- 
cept in  respect  of  the  additional  time  to  be 
allowed,  .and  even  that,  the  contract  pro- 
vides, 'shall  be  just  and  reasonable.'  The 
claimants  in  effevt  agreed  that  no  additional 
time  should  be  allowed  them  except  on  con- 
dition that  thoy  were  prevented  from  the 
completion  of  the  work  (1)  by  freshets,  ice, 
or  other  force  or  violence  of  the  elements, 
and  (2)  by  no  fault  of  their  own;  and  to 
hold,  when  those  conditions  are  present,  that 
it  is  within  the  discretion  of  the  engineer  in 
charge  to  say  whether  any  or  no  additional 
time  may  be  allowed  would  be  to  eliminate 
that  mutuality  essential  in  conscionable  con- 
tracts. 

"Hence,  taking  into  consideration  the  cir- 
[6041cunistance8  of  this  'case,  and  to  effectuate 
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the  intention  of  the  partiM  gathered  from 
the  contracts  as  a  whole,  we  must  hold  that 
the  word  'may*  ahonld  be  ooaatrned  to  mean 
'shall.' 

"As  to  what  additional  time  would  be  just 
and  reasonable  he,  aa  the  engineer  officer  {n 
charge,  was  to  determine,  not  by  tiie  exer- 
cise of  arbitrary  power,  but  l^  the  exercise 
of  a  just  and  reasonable  judgment;  and  any 
additional  time  thus  allowed  would  have 
been  final." 

We  cannot  accept  this  exposition  of  the 
language  as  sound.  Rather  do  we  interpret 
it  to  mean  that,  as  between  the  United 
States  and  the  contractors,  the  latter  were 
to  be  relieved  from  their  contract  obligation 
to  complete  tiie  work  within  the  time  link- 
ited,  only  if,  in  the  judgment  of  the  engineer 
in  charge,  their  failure  so  to  do  was  occar 
sioncd  by  freshets  or  other  force  of  the  ele- 
ments, and  by  no  fault  of  tiieir  own;  and 
that,  if  and  when,  in  his  judgment,  the  fail- 
ure to  complete  was,  in  point  of  fact,  due 
to  the  extraneous  causes,  ne  was  also  io  de- 
cide what  additional  time  should  be  just  and 
reasonable.  In  other  words,  the  parties 
agreed  that  if  the  contractors  should  fail  to 
complete  their  contract  within  the  time  stip- 
ulated, they  should  have  the  benefit  of  the 
judgment  of  the  engineer  aa  to  whether  such 
failure  was  the  result  of  their  own  fault  or 
of  forces  lieyond  their  control,  and,  in  the 
latter  event,  of  his  judgment  as  to  what  ex- 
tension of  time  would  be  just  and  reason- 
able. Obviously  the  object  of  the  provision 
in  question  was  to  prevent  the  very  state  of 
dispute  and  uncertainty  which  would  be  cre- 
ated if  the  present  contention  of  the  con- 
tractors were  to  prevail. 

In  support  of  its  construction  the  court  be- 
l&w  points  to  a  difference  in  the  language 
between  the  clause  respecting  materials 
which  provides  that  "the  decision  of  the  en- 
gineer officer  in  charge  as  to  quantity  and 
quality  shall  be  final,"  and  that  used  in  the 
claim  under  consideration  in  which  it  is  not 
said  that  the  judgment  of  the  engineer  shall 
be  final.  But  it  is  obvious  that,  from  the 
very  nature  of  the  case,  the  decision  of  the 
engineer  in  the  latter  case  must  be  final. 
The  contract  fixes  the  time  within  which  the 
work  must  be  completed,  but  provides  that, 
in  case  failure  to  complete  is  providential 
and  'without  fault,  such  additional  tiui<'[eOS] 
may  be  allowed  as  the  engineer  may  judge 
to  be  just  and  reasonable. 

As,  then,  his  granting  of  additional  time 
would  be  final  and  irrevocable,  so  bis  refusal 
t<>  allow  it  was  necessarily  final.  The  privi- 
lege of  procuring  an  exteuAion  of  time  is  con- 
ditional on  the  action  of  the  officer,  whether 
\\a  grant  or  refuse  it. 

iiy  changing  the  phrase  "such  additional 
time  may  be  allowed"  into  the  phrase  "such 
additional' time  shall  be  allowed,"  the  court 
bvlow  substituted  for  an  appeal  to  the  diser^ 
tion  and  decision  of  the  oliicer,  an  absolute 
right  to  have  the  question  of  prevention, 
whether  by  freshets  or  by  fault,  determined 
by  the  courts. 

The  fallacy  of  such  reasoning  is  obvious, 
and  is  pointed  out  in  the  case  of  KiMh«r§ 
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▼.  Vnited  States,  97  U.  S.  398,  24  L.  ed.  1100. 
That  was  a  case  of  a  contract  between  the 
United  States  and  A,  for  lUc  transportation 
by  him  of  stores  between  certain  points,  pro- 
vided that  the  distance  should  be  ascertained 
and  fixed  by  the  chief  quartermaster,  and 
that  A  should  be  paid  for  the  full  quantity 
of  stores  delivered  by  him.  It  was  not  said 
in  terms  that  the  action  of  the  chief  quarter- 
master should  be  conclusive;  and  the  dis- 
tance, as  ascertained  and  fixed  by  him,  was 
less  than  the  usual  and  customary  route. 

It  was  said  by  Mr.  Justice  Harlan,  deliv- 
ering the  opinion  of  the  court: 

"The  action  of  the  chief  quartermaster, 
.  .  .  cannot,  therefore,  be  subjected  to 
the  revisory  power  of  the  courts  without  d«>- 
ing  violence  to  the  plain  words  o(  the  con- 
tract. Indeed,  it  is  not  at  all  certain  that 
the  government  would  have  given  its  assent 
to  any  contract  which  did  not  confer  upon 
one  of  its  officers  the  authority  in  question. 
If  the  contract  had  not  provided  distinctly, 
and  in  advance  of  any  services  performed  un- 
der it,  for  the  ascertainment  of  distances 
upon  which  transportation  was  to  Im!  paid, 
disputes  might  have  constantly  arisen  be- 
tween the  contractor  and  the  government,  re- 
sulting in  vexatious  and  expensive  and,  to 
the  contractor  oftentimes,  ruinous,  litiga- 
tion. Hence  the  provision  we  have  been  con- 
sidering. Be  this  supposition  as  i,t  may,  it 
is  sufficient  that  the  parties  expressly  agreed 
that  distances  should  be  ascertained  and 
SOO]'^^  by  the  *chief  quartermaster,  and  in  the 
absence  of  fraud  or  such  gross  mistake  as 
would  necessarily  imply  bad  faith,  or  a 
failure  to  exercise  an  honest  judgment,  his 
action  in  the  premises  is  conclusive  upon 
the  appellant  as  well  as  upon  the  government. 
The  contract  being  free  from  ambiguity,  no 
exposition  is  allowable  contrary  to  the  ex- 
press words  of  the  instrument." 

It  was  further  suggested  by  the  court  be- 
low, and  has  been  vigorously  pressed  upon 
ns  in  the  argument,  that  the  engineer  in 
diarge  was  improperly  influenced  in  refus- 
ing uie  third  extension  asked  for,  by  a  con- 
sideration of  delinquencies  in  previous  years, 
whereas  it  is  claimed  that  the  extended  con- 
tracts were,  in  respect  of  their  several  dates, 
new  contracts,  tiie  performance  or  nonper- 
formance of  which  did  not  depend  upon  any- 
thing done  or  omitted  to  be  done  thereunder 
prior  to  the  last  extension. 

It  may  be  that,  by  granting  the  previous 
extensions,  the  right  of  the  government  to 
forfeit  the  compensation  already  earned  and 
withheld  under  the  terms  of  the  contract 
was  abandoned.  But  to  say  that  the  en- 
gineer in  charge,  when  applied  to  for  a  third 
extension,  may  not  take  in  view  previous  de- 
linquencies and  the  futility  of  the  extensions 
theretofore  granted,  seems  to  us  quite  unrea- 
sonable. He  might  well  think  that  his  duty 
to  the  government  and  to  the  public  inter- 
ested in  the  early  completion  of  the  work  for- 
bade a  further  experiment  in  that  direction. 
An  indefinite  succession  uf  extensions  was 
surely  not  within  the  contemplation  of  the 
eontract.  We  do  not  wish  to  be  understood 
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to  say  that  it  would  have  been  competent  for 
the  engineer  in  charge,  if  in  his  judgment 
the  contractors  had  been  duly  diligent  dur- 
ing the  period  of  the  last  extension  and  had 
acted  up  to  the  conditions  upon  whicli  sucn 
extension  was  granted,  to  have  based  his  re- 
fusal for  a  further  extension  upon  the  sole 
ground  that  there  had  been  delinquencies 
during  the  prior  periods  uf  extension.  We 
mean  merely  to  say  that,  in  a  bona  fide  ex- 
ercise of  the  discretion  conferred  upon  him, 
that  officer  might  properly  observe  the  con- 
duct of  the  contractors  through  the  entire 
scope  of  their  past  action,  in  deciding  what 
weight  to  give  to  their  promises  as  respected 
the  future,  and  consider  'whether  previout>[607] 
grants  of  extension  had  brought  forth  such 
efforts  on  the  part  of  the  contractors  as  the 
circumstances  required. 

But  was  it  at  all  the  case  that  the  en- 
gineer, in  refusing  the  last  application  for 
further  extension,  based  such  refusal  wholly 
upon  a  consideration  of  prior  condoned  de- 
linquencies? Even  if  we  cannot  take  notice 
of  the  affidavit  of  Major  Sticlcnoy,  contained 
iu  this  record,  in  which  he  states  that  his 
refusal  to  grant  a  further  extension  was 
based  upon  the  failure  of  the  contractors  to 
make  proper  provisions  during  the  period 
of  vhe  last  extension  for  carrying  on  their 
wor.'<,  and  that  they  had  not  fulftlled  the 
conditions  upon  which  the  time  had  already 
been  extended,  we  are  permitted,  and  indeed 
required,  in  absence  of  evidence  of  bad  faith 
on  his  part,  to  presume  that  he  acted  with 
due  regard  to  his  duty  as  between  the  gov- 
ernment and  the  contractors. 

The  fallacy,  as  we  tliink,  in  the  position 
of  the  court  below,  was  in  assuming  that  it 
was  competent  to  go  back  of  the  judgment 
of  the  engineer,  and  to  revise  his  action  by 
the  views  of  the  court.  This,  we  have  seen, 
could  only  be  done  upon  allegation  and  proof 
of  bad  faith,  or  of  mistake  or  negligence  so 
great,  so  gross,  as  to  justify  an  inference  of 
bad  faith.  But  in  this  case  we  find  neither 
allegation  nor  proof.  The  only  allegation 
in  the  petition  which  can  be  pointed  to  bear- 
ing on  this  subject  is  as  follows:  "That  on 
or  about  December,  1888,  the  said  Major 
Amos  Stickney  refused  to  plaintiffs  the  ex- 
tension of  time  which  they  requested,  and 
to  which  they  were  rightfully  entitled  under 
the  contract,  by  reason  of  being  prevented  . 
from  completing  the  same  within  the  time 
limited  by  the  last  extension  and  renewal 
thereof,  by  freshets  and  by  the  force  and  vio- 
lence of  the  elements  and  by  no  fault  of  their 
own,  and  by  reason  of  damages  and  hindran- 
ces from  causes  within  the  control  of  the 
United  States ;  and  the  plaintiffs  were  there- 
by prevented  from  completing  the  work. 
And  the  plaintiffs  aver  and  charge  that  the 
said  refusal  of  the  said  Stickney  to  extend 
the  time  for  the  completion  of  the  contract 
was  wrongful  and  unjust,  and  a  breach  of 
the  contract." 

In  other  words,  the  plaintiffs  allege  that 
they  were  prevented  'from  completing  their^goSI 
work  by  force  and  violence  of  the  elements, 
and  not  by  any  fault  of  their  own,  and  that 
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the  judgment  of  the  engineer  in  refusing;  an 
extension  was  therefore  wrongful  and  unjust. 
But  as  they  had  agreed,  in  the  contract  as 
we  have  construed  it,  that  the  engineer  was 
to  decide  whether  the  failure  to  complete 
was  due  to  the  force  of  the  elements  or  to 
their  fault,  their  allegation  now  is  that  the 
determination  of  the  engineer  was  wrongful 
and  unjust,  because  he  decided  the  sub- 
mitted issue  against  them.  Of  course,  such 
an  allegation  was  wholly  insufficient  on 
which  to  base  an  attempt  to  upset  the  judg- 
ment of  the  engineer. 

But,  even  if  we  pass  by  the  insufficiency  of 
the  allegation,  we  perceive  no  evidence,  or 
finding  based  on  evidence,  which  would  have 
sustained  a  stronger  and  more  adequate 
all^ation.  Indeed,  no  evidence  whatever 
would  appear  to  have  been  offered  to  sustain 
a  charge  of  bad  faith  or  gross  mistake  equiv- 
alent uereto.  The  court  below  does  indeed 
say,  in  the  twent^-flrst  finding,  that  "no 
judgment  or  decision  was  given  by  said 
engineer  on  the  question  whether  the  claim- 
ants were  prevented  by  freshets  and  force 
and  violence  of  the  elements  during  the 
season  of  18S8  from  completing  the  work 
agreed  upon  within  the  period  limited  by  the 
last  extension  of  the  contract,  nor  did  he  find 
or  decide  that  the  claimants  were  not  ao  pre- 
vented." But,  OS  it  was  expressly  alleged  in 
the  petition,  and  was  found  by  the  court, 
that,  on  an  applinition  for  a  further  exten- 
sion because  of  interruption  occasioned  by 
force  of  elements  and  not  by  any  fault  of  tie 
plaintiff,  the  engineer  did  refuse  to  extend, 
the  statement  of  the  court  must  mean  either 
that  it  was  necessary  for  the  engineer,  in  order 
to  give  efficacy  to  his  decision,  to  declare  in 
terms  that  it  was  based  on  a  finding  of  fault 
on  the  part  of  the  contractors,  or  that  the 
conclusion  of  the  engineer  did  not  amount  to 
a  decision  or  judgment,  within  the  meaning 
of  the  contract,  Wause  the  court  reached  a 
different  conclusion. 

These  are  propositions  of  law,  and  not  of 
fact,  and  we  cannot  assent  to  either  of  them. 

Without  protracting  the  discussion,  our 
eonclusioas  are  that,  under  a  proper  con- 
struction of  the  contracts  in  this  case,  the 
[609]*right  or  privil^e  of  the  contractors,  if  they 
failed  to  complete  their  work  within  the  time 
limited,  to  have  a  further  extension  or  exten- 
sions of  time,  depended  upon  the  judgment 
of  the  engineer  in  charge  when  applied  to  to 
grant  such  extension,  and  that  no  allegation 
or  finding  is  shown  in  tShia  record  sufficient 
to  justify  the  court  in  setting  aside  the  judg- 
ment of  the  engineer  as  having  been  rendered 
in  bad  faith,  or  in  any  dishonest  disregard  of 
the  rights  <rf  the  contracting  parties. 

These  views  lead  to  a  reversal  of  the  judg- 
ment of  the  court  below  in  so  far  as  it  sus- 
tains the  claim  to  recover  damages  for  profits 
expected  to  inure  to  the  plaintiffs  if  they  had 
been  permitted  to  cranplete  the  work. 

As  no  actual  damage  or  loss  was  definitely 
shown  to  have  been  suffered  by  the  govern- 
ment by  reason  of  the  noncompletion  of  the 
work,  and  as  no  forfeitures  were  declared  at 
the  time  of  the  several  extensions,  and  may 
therefore  be  deemed  to  have  bem  waived,  we 
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affirm  that  portion  of  the  judgment  of  th« 
court  below  allowing  a  recovery  for  tbe 
retained  percentages  of  the  compensation  for 
work  actually  done  and  accepted. 

Accordingly  the  judgment  of  the  Court  of  . 
Claims  is  hereby  reversed,  and  the  cases  are 
remitted  to  that  court,   with  directions  to 
enter  judgment  in  accordance  with  this  opin- 
ion. 

Mr.  .Tustice  Harlaa,  Mr.  Justice  Brown, 
and  Mr.  Justice  IVbite  do  not  agree  with 
the  construction  of  the  contract  on  the  sub- 
ject of  tlie  power  of  the  engineer  officer,  and 
therefore  dissent. 


CANADA  SUGAR  REFINING  COMPANY, 
Limited,  Petitioner, 

V. 

INSURANCE     COMPANY     OF     NORTH 
AMERICA. 

(See  S.  C.  Reporter's  ed.  600^626.) 

Harine  insurance — insurance  on  profits  on 
oargo^total  loss — abandonment  of  cargo 
— portion  saved  6y  insurers  and  delivered 
to  former  owners  as  part  payment. 

A  recovery  of  Insurance  on  profits  of  a  csfko 
nnder  a  policy  losarlng  against  total  loss 
only,  and  valuing  the  profits  at  the  sum  In- 
sured, will  not  be  prevented,  where  the  cargo 
was  abandoned  as  a  total  loss,  by  the  fact 
that  other  Insnrers  of  the  cargo  subsequently 
saved  a  portion  of  It  and  then  delivered  It 
to  the  former  owners  In  part  payment,  on  a 
settlement  of  their  liability  tor  the  total  loss 
of  the  cargo. 

[No.  69.] 

Argued  October  £6,  1899.    Decided  January 
8,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  revers- 
ing a  decree  of  a  District  Court  in  favor  uf 
a  libellant  for  insurance  on  the  profits  of  a 
cargo  of  sugar.    Reversed. 

See  same  case  below,  -68  U.  S.  App.  22,  87 
Fed.  Rep.  491,  31  C.  C.  A.  65. 

Statement  by  Mr.  Justice  Shiran 

*The  Canada  Sugar  Refining  Company.  ii[610] 
Canadian  corporation,  on  November  27, 
1894,  filed  a  libel  and  complaint  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York  against  the 
Insurance  Comany  of  "North  America.  a[6ixi 
Pennsylvania  corporation,  to  recover  insur- 
ance effected  by  the  libellant  with  the  re- 
spondent in  the  amount  of  $15,000  on  profits 


NOTK. — Ai  to  marine  inturanoe;  right  to 
abandon;  time  for  abandonment;  notice  of; 
revocation  of;  acceptance  and  effect  of;  teoh- 
nical  total  lots, — see  note  to  Hayo  v.  India  Mut. 
Ins.  Co.  (Mass.)  9  L.  R.  A.  831. 

A*  to  right  of  abandonment, — see  note  to 
Bradlle  v.  Maryland  Ins.  Co.  9  L.  ed.  V.  8.  1123. 

A»  to  marine  insurance;  right  to  abandon; 
acceptance  of  an  abandonment ;  adftutment  of 
loss, — see  note  to  t.nndon  Assurance  v.  Com- 
panhla  De  Hoagens  Vo  Barreiro,  42  L.  ed.  D. 
8.  113. 
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on  a  cargo  of  sugar  shipped  on  board  the 
British  ship  John  E.  Sayre,  at  and  from 
Iloilo  to  Montreal,  Canada.  The  respondent 
answered,  the  cause  came  on  to  be  heard 
upon  the  pleadings,  proceedings,  and  proofs, 
and  resulted,  June  16,  1897,  in  a  decree  in 
favor  of  the  libellant  for  the  full  amount  of 
the  insurance,  with  interest  and  costs.  The 
case  was  taken  oh  appeal  to  the  United 
States  circuit  court  of  appeals,  where,  on 
April  23,  1898,  a  final  decree  was  entered 
reversing  the  decree  of  the  district  court, 
and  ordering  that  the  libel  be  dismissed, 
with  costs  in  both  courts  to  the  appellant. 

On  the  libellant's  petition,  on  May  10, 
1898,  a  writ  of  certiorari  was  granted,  un- 
der which  the  cause  and  the  record  and  pro- 
ceedings therein  were  removed  into  this 
court. 

The  material  facts  of  the  case  were  as 
follows: 

On  April  29,  1893,  the  respondent  com- 
pany insured  for  the  libellant's  benefit: 

"$15,000  on  profitson  cargosugar;  against 
total  loss  only;  valued  at  sum  insured; 
shipped  on  board  the  British  ship  John  E. 
Sayre  at  and  from  Iloilo  to  Montreal." 

At  that  time  the  Sayre  was  at  sea  prose- 
cuting the  voyage.  The  libellant  had  2,462 
tons  of  sugars  on  board  of  her,  amounting 
io  value  U>  $181,000,  and  had  just  com- 
pleted insurance  of  the  sugars  to  the  amount 
of  $166,145  in  the  Atlantic  Mutual,  of  which 
insurance  the  respondent  was  informed  be- 
fore its  insurance  on  profits  was  made.  In 
July  following  the  Sayro  stranded  on  the 
coast  of  Newfoundland,  and  all  the  cargo 
was  lost  excepting  about  300  tons,  which 
was  saved  by  the  aid  of  salvors,  of  which  one 
half  went  to  them  as  their  agreed  compensa- 
tion. The  agreement  was  originally  made 
by  the  master  soon  after  the  stranding;  but 
a  few  days  afterwards  the  agent  of  the  At- 
lantic Mutual  appeared,  to  whom  the  master 
turned  over  the  salvage  operations.  He  con- 
firmed the  previous  agreement  with  the 
salvors;  reimbursed  to  the  master  the  ex- 
penses already  incurred  by  him,  and  thence- 
forward, with  the  libellant's  consent  and  the 
[SlSJdefendant's  'knowledge  and  acquiescence, 
took  the  complete  control  and  disposition  of 
the  cargo.  The  agent  eventually  bought 
from  the  salvors  the  moieties  of  the  sugars 
allotted  to  them  under  the  agreement,  and 
then  shipped  all  the  sugar  saved  to  the  or- 
der of  the  insurers  to  Montreal.  The  value 
of  all  the  sugar  that  reached  Montreal  was 
about  $20,000,  and  the  expenses  and  salvage 
charges  paid  by  the  Atlantic  Mutual  thereon, 
and  the  additional  freight  to  Montreal,  ex- 
ceeded $11,000,  so  that  out  of  the  whole 
cargo  worth  $181,000,  less  than  $9,000  net 
was  saved.  "Fhe  Atlantic  Mutual  settled 
-with  the  libellant  as  for  a  total  loss,  under 
its  policy  of  $166,145,  and  it  turned  over  the 
sugars  saved  in  part  settlement  of  that  sum, 
on  about  the  basis  of  the  average  pro  rata 
policy  valuation.  The  respondent  contested 
its  liability  upon  the  policy  on  profits  on 
the  ground  chiefly  that  the  receipt  by  the 
libellant  of  a  portion  of  the  sugars,  vie., 
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about  $20,000  in  value,  prevents  the  loss 
from  being  "total"  within  the  terms  of  its 
policy. 

Mr.  WiUielmns  Mynderse  argued  the 
cause,  and  Messrs.  Butler,  Notman,  Joline, 
d  Mynderse  filed  a  brief,  for  petitioner : 

Insurance  under  the  phrase  "total  loss" 
simply  is  satisfied  by  a  constructive  total 
loss  with  a  seasonable  abandonment. 

Arnould,  Marino  Ins.  962 ;  McArthur,  Ma- 
rine Ins.  276;  Lowndes,  Marine  Ins.  132; 
2  Parsons,  Maritime  Law,  338-341 ;  Phillips, 
Ins.  i§  1485,  1487. 

If  the  underwriter  desires  to  protect  him- 
self from  liability  for  a  constructive  total 
loss,  he  makes  his  insurance  read  "against 
actual  total  loss  only  or  free  from  all  aver- 
age." 

Monroe  v.  British  <£  Foreign  Marine  Int. 
Co.  5  U.  S.  App.  179,  52  Fed.  Rep.  777,  3  C. 
C.  A.  280;  Burt  v.  Brewers  <f  Maltsters-  Ins. 
Co.  78  N.  Y.  400;  Carr  v.  Security  Ins.  Co. 
109  N.  Y.  504,  17  N.  E.  369. 

A  "constructive  total  loss"  of  a  vessel  or 
cargo  occurs  when  more  than  50  per  cent  of 
its  value  has  been  destroyed. 

Phillips,  Ins.  §  1608;  2  Parsons,  Maritime 
Law,  371 ;  Ueebner  v.  Eagle  Ins.  Co.  10  Gray, 
131,  09  Am.  Dec.  308 ;  Greene  v.  Pacific  Mut. 
Ins.  Co.  9  Allen,  217;  Snow  v.  Union  Mut. 
Marine  Ins.  Co.  119  Mass.  592,  20  Am.  Rep. 
349. 

An  abandonment  of  profits  is  not  neces- 
sary or  proper  when  there  is  an  insurance 
upon  the  goods  themselves,  for  the  reason 
that  the  insurer  on  goods  has  a  right  to  a 
complete  and  absolute  abandonment  <>f  the 
cargo  with  all  of  its  increments  and  inci- 
dents. 

Tyser,  Marine  Ins.  S  109;  2  Parsons  Mari- 
time Law,  394;  Phillips,  Ins.  S  1503-  Mum- 
ford  V.  Ballett,  1  Johns.  433. 

Even  a  defendant  underwriter  ma;  be  held 
responsible  for  a  constructive  total  loss 
where  there  has  been  no  formal  .'\bandon- 
nient,  upon  the  ground  either  that  he  has 
waived  an  abandonment  or  that  his  actions 
indicated  that  the  proceedings  were  sufficient 
to  constitute  an  abandonment. 

2  Parsons,  Maritime  Law,  398;  Arnould, 
Marine  Ins.  950,  959:  Pnillips,  Ins.  §  1678. 

Mr.  Clifford  A.  Hand  argued  the  cause 
and  filed  a  brief  for  respondent: 

Loss  of  the  cargo  is  regarded  as  a  pre- 
requisite of  loss  of  profits  independently  ot 
any  state  of  market. 

Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222.  7 
L.  ed.  659 ;  Loomis  v.  Shaw,  2  Johns.  Cas.  36. 

The  rule  of  constructive  total  loss  of  over 
50  per  cent  of  the  value  is  not  applicable  to 
a  policy  on  profits,  in  favor  of  the  owner 
of  the  goods. 

2  Phillips,  Ins.  3d  ed.  p.  350. 

As  an  abandonment  of  the  profits  alone 
can  pass  nothing  it  is  not  easy  to  see  that 
there  can  be  any  eitectual  abandonment  of 
profits,  or  that  an  actual  partial  loss  of  prof- 
its can  be  made  constructive  total  loss  by 
abandonment.  If  a  part  of  the  goods,  the 
profits  on  which  are  insured,  is  lost,  this  is 
necessarily  a  partial  loss  of  the  profits. 
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2  Parsona,  Marine  Ins.  170;  Wain  ▼. 
Thompton,  9  Sere.  &  B.  116,  II  Am. Dee. 676; 
Tom  V.  Smith,  3  Cai.  245. 

The  rule  of  60  per  cent  does  not  apply  if 
any  substantial  part  of  the  goods  insured 
arrives  in  safety  at  its  destined  port.  Nor 
can  a  loss  of  part  of  the  goods  at  the  port  of 
destination  be  made  a  oonstructive  total  loss 
t^  al>andonment,  however  large  that  part 
may  be. 

2  Parsons,  Marine  Ins.  169;  Forhn  t. 
Manufacturers'  ln».  Co.  1  Gray,  371. 

Underwriters  are  free  from  all  partial 
losses  of  every  kind  which  do  not  arise  from 
the  contribution  toward  a  general  average. 

Biays  V.  Chesapeake  Ins.  Co.  7  Cranch, 
416,  3  L.  ed.  389 ;  Hernandez  v.  Sun  Mut.  Ins. 
Co.  6  IHatchf.  317,  Fed.  Cas.  No.  0,415;  Sal- 
tus  V.  Ocean  Ins.  Co.  14  Johns.  138;  Wash- 
hum  it  M.  Ufg.  Co.  V.  Reliance  Marine  Ins. 
Co.  50  U.  S.  App.  231,  82  Fed.  Rep.  296,  27 
C.  C.  A.  231 ;  Morean  v.  United  States  Ins. 
Co.  1  Wheat  219,  4  L.  ed.  75. 

Neither  Wallerstcin  v.  Columbian  Ins.  Oo. 
44  N.  Y.  204,  4  Am.  Rep.  064,  or  Great  West- 
em  Ins.  Co.  V.  Fogarty,  19  Wall.  640,  22  U 
ed.  216,  admits  of  the  idea  that,  where  the 
loss  does  not  extend  to  at  least  totality  of 
value,  the  underwriter  who  has  undertaken 
the  risk  against  total  loss  only,  or  with  a 
warranty  against  average,  can  be  charged 
with  lialiility.  The  fartiiest  claim  of  both 
these  cases  is  to  consider  annihilation  of 
value  an  e(]uivalent  of  physical  annihilation 
of  the  subject  insured. 

[61Sj  *Mr.  Justice  Shlras  delivered  the  opinion 
of  the  court: 

The  district  court  held  that,  by  the  strand- 
ing of  the  vessel  John  E.  Sayre,  there  had 
been  caused,  under  the  provisions  of  the  con- 
tract of  insurance  between  the  Canada 
Sugar  Refining  Company  and  the  Insurance 
Company  of  North  America,  a  total  loss  of 
profits,  and  accordingly  entered  a  decree  in 
favor  of  the  libellant  for  the  full  amoimt  of 
the  insurance,  with  interests  and  costs.  82 
Fed.  Rep.  757. 

The  circuit  court  of  appeals,  being  of  the 
opinion  that  there  had  not  been  a  total  loss 
of  profits  within  the  meaning  of  the  con- 
tract, reversed  the  decree  of  the  district 
oour^  with  directions  to  dismiss  the  libel. 
68  U.  S.  App.  22,  87  Fed.  Rep.  4D1,  31  C.  C. 
A.  66. 

This  difference  of  opinion  arose  from  oppo- 
site views  of  the  legal  conclusion  to  be  drawn 
[ClSJfrom  the  evidence  of  the  facts  'attending  the 
loss  of  the  vessel  and  its  cargo.  Did  Uiose 
facts  disclose  a  total  loss  of  tiie  cargo,  and, 
consequently,  a  total  loss  of  profits?  Or 
did  they  disclose  that,  within  the  meaning 
of  the  contract,  a  portion  of  the  cargo  was 
delivered  to  and  received  by  the  insured  at 
the  port  of  destination,  and  that,  therefore, 
tiiere  was  not  a  total  loss  of  profits  T 

On  February  10,  1893,  the  ship  John  E. 
Sayre,  having  on  board  a  cargo  of  sugar  l>e- 
longing  to  the  Canada  Sugar  Refining  Com- 
pany, sailed  from  Iloilo  for  Montreal.  By 
several  contracts  of  insurance  between  the 
refining  company  and  the  Atlantic  Mutual 
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Insurance  Company  the  latter  had  insured 
the  former  against  the  loss  of  the  cargo  in 
the  sum  of  $166,146.  On  April  29,  189S,  the 
ship  being  still  on  her  voyage,  the  refining 
company  entered  into  a  oontnet  with  tiia 
Insurance  Company  of  NorUi  America,  of 
which  the  material  terms  were  as  follows: 

"This  to  .certify  that,  on  the  29th  day  of 
April,  1803,  this  company  insured  imder  pol- 
i^  117,407,  made  for  Robert  Hampson,  fif- 
teen thousand  and  J^  dollars  on  profits  on 
cargo  sugar  against  total  loss  only,  valued 
at  sum  insured,  shipped  on  board  of  the 
Br.  ship  John  E.  Sayre  at  and  from  Iloilo  to 
Montreal,  and  the  loss,  if  any,  subject  to 
the  terms  and  conditions  of  the  policy,  has  ■ 
been  made  payable  to  the  order  of  Canada 
Sugar  Refg.  Co.  Ltd.  on  surrender  of  this 
certificate. 

It  was  provided  in  the  policy  referred  p> 
in  the  certificate  that  "the  acts  of  the  in- 
sured or  assurers,  or  of  their  joint  or  re- 
spective agents,  in  preserving,  securing,  or 
saving  the  property  insured,  in  case  of  dam- 
age or  disaster,  shall  not  be  considered  or 
held  to  be  a  waiver  or  acceptance  of  aban- 
donment;" and  likewise,  ''it  is  further 
agreed  that  if  the  said  assured  shall  have 
made  any  other  insurance  upon  the  premises 
aforesaid,  prior  in  date  to  this  policy,  then 
this  insurance  company  shall  be  answerable 
only  for  so  much  of  the  amount  as  such  prior 
insurance  may  be  deficient  towards  fully 
covering  the  premises  hereby  insured,  with- 
out any  deduction  for  the  insolvency  of  all 
or  any  of  the  underwriters,  and  shall  return 
the  premium  upon  so  much  of  the  sum  by 
them  insured  as  they  shall  be  by  such  prior 
insurance  exonerated  from." 

*It  is  admitted  that  notice  of  the  prior  in-[614| 
surance  was  given  to  the  Insurance  Com- 
pany of  North  America  at  the  time  when  it 
entered  into  its  contract  with  the  refining 
company;  nor  does  it  appear  that  the  in- 
surance compaiiy,  liefore  the  litiel  was  filed, 
claimed  that  it  was  exonerated  from  any 
portion  of  its  liability  by  reason  of  such 
prior  insurance,  or  ever  tendered  a  return 
of  any  part  of  the  premium  by  reason  of  any 
such  alleged  exoneration. 

On  July  6,  1893,  the  ship  stranded  on  the 
coast  of  Newfoundland,  and  ultimaitely  be- 
came a  total  wreck.  Tie  crew  left  the  ves- 
sel, but  the  master  remained,  and,  in  the  dis- 
charge of  bis  duty  as  agent  of  all  whom  it 
might  concern,  made  an  arrangement  with 
the  local  fishermen  for  the  saving  of  cargo 
by  .them  at  one  half  of  what  was  saved.  Tbi4 
resulted  in  removal  from  the  wreck  of  a  por- 
tion of  the  cargo  until  July  8,  when  the  work 
was  finally  abandoned.  On  that  day  an 
agent  of  the  Atlantic  Mutual  Insurance 
Company  arrived  in  the  interest  of  that  com- 
pany. He  at  once  took  charge,  and  relieved 
the  master,  who,  under  instructions  of  the 
owner  of  the  vessel,  tume^  over  the  rescued 
portion  of  the  cargo  to  the  agent.  The  pre- 
vious disbursements  made  by  the  master, 
amounting  to  $2U0,  were  paid  to  him  by  the 
agent  of  Uie  Atlantic  Mntnal  Insurance 
C^pany. 

The  agent  thereupon  adjusted  the  claims 
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of  the  Rolrort,  ^  pnniaaiioe  of  t3i«  a^eonent 
maids  by  the  master.  The  portion  saved 
from  the  wreck  weigheil  about  320  tons,  of 
'whioh  about  one  hUf  ■mui  apportioned  and 
aet  off  to  the  salvors;  bat*  nearly  all  of  the 
angars  m>  assigned  to  the  saJvors  were  subse- 
qnently  purolmsed  from  tltein  by  the  agent. 

Tlie  agent  likewise  paid  to  the  shipowner 
Us  ocean  freight,  and  reoonditiuned  the  su- 
gars saved  from  the  wredc,  placed  tliem  in 
new  bags,  and  then  shipped  tliem  to  Mon- 
■  treal  on  the  coasting  steamer  Tiber.  The 
tctal  expenditures  of  the  Atlantic  Itlutual 
Insurance  Company,  in  respect  of  thti  sal- 
vage, the  care,  reoonditioning,  and  forward- 
ing of  the  sugars,  amounted  to  upwards  of 
$10,000 — not  including  the  ocean  freight,  mtr 
the  freight  from  Newfoundland  to  Montreal 

Thus  far,  in  the  history  of  the  transac- 
|,#l^]tiona,  therp  seems  to  *be  a  substantial  agree- 
ment between  the  statements  of  the  courts 
below  of  the  facts  upon  which  they  based 
ttieir  respective  judgments.  But  we  here 
meet  with  a  difference,  which,  in  the  view  we 
take<rf  the  case,  is  of  controlling  importance. 

The  district  court,  in  the  opinion  by  Jud^e 
Brown,  states  that  the  agent  of  the  Atlantic 
Mutual  Insurance  Company,  after  having 
settled  with  the  master  and  with  the  salv- 
ors, "shipped  all  the  sugar  saved  to  the  or- 
der of  the  insurers  to  Montreal;"  and  that 
"none  of  the  sugar  ever  came  to  the  libellant 
in  the  ordinary  course  of  the  voyage,  or 
through  any  delivery  to  the  libellant  as  con- 
BiKnee  by  the  carrier;  but  only  through  a 
delivery  by  the  insurer  of  cariro,  after  a 
practical  abandonment  to  the  latter,  and 
through  a  settlement  br  the  insurer  as  upon 
«  totiu  loss,  in  which  the  sugar  was  received 
by  the  libellant  upon  an  equitable  basis  in 
part  payment,  ana  as  the  equivalent  of  its 
Talue  in  cash,  as  any  other  property  might 
have  been  received." 

The  circuit  court  of  appeals,  in  its  narra- 
tion of  events,  states  that  "the  master  was 
about  to  arrange  for  the  transportation  to 
Montreal  of  the  part  not  going  to  the  salv- 
ors, when  the  Atlantic  Mutual  Insurance 
Company,  which  meantime  had  been  in- 
formed of  the  disaster,  intervened  and  took 
«ntire  controL  That  company  carried  out 
the  agreement  made  by  the  master  with  the 
MJvors,  paying  them  an  equivalent  in  lieu 
of  one  half  of  the  sugar  saved,  and  caused 
the  sugar  saved  to  oe  reconditioned  and 
•hipped  to  Montreal  on  the  steamer  Tiber, 
«nd  delivered  upon  arrival  there  to  the  libel- 
lant" 

Keferring  to  the  pleadings,  we  find  it 
•.ferred  in  the  libd  that  the  sug^,  after  hav- 
ing been  brought  to  Montreal  by  the  Atlantic 
SCutnal  Insurance  Company,  "was  received 
by  the  libellant  on  account  of  and  in  part 
jnyment  for  the  loss  sustained  by  the  said 
litiellant,  under  its  insurance  with  the  At- 
lantic Mutual  Insurance  Company,  and  that 
credit  was  given  therefor  to  the  said  Atlan- 
tie  Mutual  Insurance  Company  in  the 
amount  at  which  the  said  32S  tons  of  sugar 
-were  insured  with  the  said  the  Atlantic  Mu- 
tual Insuianc*  Company ;  and  that  the  mar- 
fUeicet  Talue  of  the  said  326  tons  of  *sugar  in 
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Montreal  at  the  time  it  was  received  by  th« 
libellant  was  about  $20,000." 

The  responsive  allegations  of  the  answer 
were  as  follows:  "This  respondent  further 
admits  and  avers,  upon  information  and  be- 
lief, that  from  the  wreck  of  said  ship  John 
E.  Sayre  there  were  forwarded  to  Montreal, 
the  place  of  destination,  and  there  delivered 
to  and  received  by  the  libellant,  about  nine 
thousand  nine  hundred  mats  of  the  said  su- 
gar of  about  three  hundred  and  twenty-five 
tons  net  weight,  and  of  the  value  of  about 
twenty  thousand  dollars,"  and  "this  respond- 
ent, upon  information  and  belief,  denies  that 
the  sugar  so  delivered  to  the  libellant  was 
a  payment  by  any  underwriter  on  account 
of  a  supposed  total  loss." 

The  evidence  under  this  issue,  on  the  part 
of  the  libellant,  consisted  chiefly  of  the  Dills 
of  lading,  three  in  number,  and  dated  Au- 
gust 4,  1803,  given  by  the  master  of  the 
steamer  Tiber  to  Harvey  &  Co.  of  St.  Johns, 
N.  F.,  and  calling  for  the  delivery  of  the 
saved  sugar  to  the  Atlantic  Mutual  Insur- 
ance Company  at  Montreal;  and  of  the  testi- 
mony of  Drummond,  of  Harvey,  and  of  Pikd. 
Drummond  testified  that  be  was  president 
of  the  Canada  Sugar  Refining  Company; 
that,  as  such,  he  made  a  settlement  with  a 
representative  of  the  Atlantic  Mutual  In- 
surance Company  at  Montreal,  whereby 
about  300  tons  of  sugar  were  accepted  by 
the  refining  company  from  the  Atlantic  In- 
surance Company,  at  market  rates  of  value, 
in  part  payment  of  the  claim  of  the  refining 
company  against  the  Atlantic  Mutual  Insur- 
ance Company  for  total  loss  of  cargo;  that 
the  sugar  was  shipped  from  Newfoundland 
to  the  Atlantic  Mutual  Insurance  Company 
at  Montreal,  and,  in  the  opinion  of  the  wit- 
ness, belonged  to  the  insurance  company  at 
the  time  of  the  settlement. 

Harvey  testified  that  he  was  a  member  of 
the  firm  of  Harvey  &  Co.,  commission  mer- 
chants, St.  Johns,  Newfoundland;  that  in 
July  and  August,  1803,  his  firm  a«ted  for 
the  Atlantic  Mutual  Insurance  Company,  un- 
der instructions  from  that  company;  that 
his  firm  acted  through  Robert  Q.  Pike  as 
their  representative;  that  the  sugar  saved 
from  the  wreck  of  the  John  E.  Sayre  was 
forwarded  to  Montreal  to  the  order  of  the 
'Atlantic  Mutual  Insurance  Company;  that[617] 
for  expenses  incurred  by  his  firm  in  paying 
the  salvors,  the  master's  expenses,  and  for 
storing,  weighing,  reconditioning,  and  re- 
shipping  the  sugar,  their  firm  received  pay- 
ment from  the  Atlantic  Mutual  Insurance 
Company  in  the  sum  of  $10,060.97;  that  at 
no  time,  either  before  or  after  the  wreck  of 
the  John  E.  Sayre,  did  his  firm  have  any 
connection  with  or  receive  any  instructions 
from  Uie  Canada  Sugar  Refining  Company, 
or  any  of  its  officers  or  agents,  or  with  the 
owners  of  the  John  E.  Sayre. 

Pike  testified  that  he  was  sent  by  Harvey 
ft  Co.  to  the  scene  of  the  wreck;  that  he 
there,  on  July  8,  1803,  took  entire  charge  of 
the  sugar  that  had  been  saved;  that  he 
settled  with  the  master  and  with  the  salvors; 
that  be  reconditioned  the  sugar  and  shipped 
it  to  Montreal,  to  the  Atlantic  Mutual  Insiir- 
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ance  Company;  that  everything  he  did  was  in 
pursuance  of  instructions  from  Harvey  & 
Co.,  as  agents  of  the  Atlantic  Mutual  lii.'tur- 
ance  Company  of  New  Yoric;  that  be  never 
at  any  time  had  any  communication  with 
the  Canada  Sugar  Refining  Company,  or 
their  officers  or  agents. 

In  the  absence  of  any  evidence  offered  un- 
der this  issue  by  the  Insurance  Company  of 
North  America  we  thinic  it  clear  tliat  the 
saved  remnants  of  the  sugar  were  takeu  ex- 
clusive possession  of  by  the  agents  of  the 
Atlantic  Mutual  Insurance  Company,  were 
by  them  forwarded  on  account  of  that  com- 
pany to  Montreal,  and  were  finally  turned 
over  to  the  Canadian  Sugar  Refining  Coui- 
pany,  at  an  agreed  valuation,  in  part  pay- 
ment of  the  claim  of  the  latter  for  total  loss 
of  cargo. 

It  is  also  evident,  as  we  think,  that  the 
facts  disclose  an  actual  abandonment  by 
the  Canada  Sugar  Refining  Company  to  the 
Atlantic  Mutual  Insurance  Company,  and 
the  acceptance  by  the  latter  of  such  aban- 
donment. Owing  to  the  prompt  action  of 
the  insurance  company  in  taking  charge  and 
control  of  the  cargo,  and  in  adopting  the 
agreement  of  the  master  with  the  salvors, 
it  was  not  necessary  for  the  assured  to  go 
through  with  all  the  usual  forms  of  an  aban- 
donment. Neither  of  the  parties  seem  to 
have  acted  upon  the  supposition  that  any 
other  or  more  formal  act  of  abandonment 
was  necessary. 
[618]  *Tn  Columbian  Ins.  Co.  v.  Oatlett,  12 
Wheat.  304,  6  L.  ed.  669,  where  the  effect  of 
actual  abandonment,  as  dispensing,  if  ac- 
cepted, with  formal  notice,  was  considered. 
Justice  Story  said: 

"The  latter  gives  notice  of  an  intention  to 
abandon,  because,  in  its  terms,  it  includes 
an  actual  abandonment.  It  has  a  tacit  ref- 
erence to  the  clause  in  the  policy,  and  must 
be  deemed  as  a  notice  to  abandon,  and,  at 
the  same  time,  a  declaration  that  it  shall 
operate  as  an  abandonment  in  the  case,  as 
soon  as  by  law  it  may.  In  our  judgment,  it 
was  a  continuing  act  of  abandonment,  and 
became  'absolute  at  the  end  of  the  sixty  days. 
It  was  an  abandonment  in  pnesenti,  to  take 
effect  «n  futuro.  Neither  the  form  of  the 
notice,  aor  the  abandonment,  Is  prescribed 
in  the  cause.  They  may  be  in  one  or  two 
instruments;  they  may  be  in  direct  terms, 
or  by  fair  and  natural  inference.  It  matters 
not  how  they  are  given  or  executed;  it  is 
sufficient,  in  point  of  fact,  that  they  have 
been  given  or  executed." 

"If  an  abandonment  is  wanting  in  any 
formality,  the  insured  may  waive  all  objec- 
tion ;  and  they  do  this  by  calling  for  the 
proof  and  acting  as  if  the  abandonment  were 
altogether  sufficient."  2  Parsons,  Maritime 
Lnw,  398. 

"The  rule  dispensing  with  any  particular 
form  of  abandonment  amounts  substantially 
to  the  rule  that  it  is  sufficient  for  the  assured 
to  signify  distinctly  that  he  abandons,  and  he 
could  not  signify  this  more  distinctly  than 
by  claiming  a  total  loss.  I  therefore  con- 
elude  that  the  claiming  of  total  loss  is  a 
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sufficient  expression  of  an  intention  to  aban- 
don."   2  Phillips,  Ins.  387. 

As  the  Canada  Sugar  Refining  Compmiy 
and  the  Atlantic  Mutual  Insurance  Company 
agreed  upon  an  actual  abandonment  and  bet- 
tied  on  the  basis  of  a  total  loss,  it  is  not 
perceived  that,  in  the  absence  of  any  allega- 
tion or  proof  of  fraud,  the  Insurance  Com- 
pany of  North  America  can  be  heard  to  raise 
any  question  as  to  the  formality  of  the  pro- 
ceedings. 

It  was  suggested,  but  apparently  was  not 
pressed  at  the  argument,  that  there  ought 
to  have  been  abandonment  to  the  Insurance 
Company  of  North  America.  In  Uumford 
v.  *UalUtt,  1  Johns.  433,  where  there  were[61»J 
separate  contracts  of  insurance  on  cargo  and 
on  profits,  and  where  it  was  contended  that 
the  assured,  by  havine  abandoned  the  goods 
to  the  underwriter,  had  disabled  himself 
from  recovering  the  insurance  on  profit,  it 
W4B  said: 

"But  admitting  that  this  is  to  be  regarded 
as  a  valued  policy,  it  is  said  that  the  as- 
sured, by  abandoning  the  cargo  to  its  under- 
writers, has  put  it  out  of  the  power  of  the 
defendant  to  receive  any  salvage  on  the 
profits,  and  that,  therefore,  he  has  no  right 
to  recover  in  this  suit.  This  is  a  dilemma 
which  the  defendant  ought  to  have  foreseen 
at  the  time  of  his  subscription.  He  nmst 
have  supposed  there  was  a  policy  on  the 
careo,  which,  in  case  of  disaster,  would  nat- 
urally be  abandoned  to  those  who  had  in- 
sured it.  It  is  idle  to  complain  of  what 
must  have  been  clearly  his  own  understand- 
ing of  the  contract;  nor  is  it  reasonable  in 
him  to  expect  that  for  the  purpose  of  recov- 
ering on  a  small  policy,  on  profits,  a  mer- 
chant should,  by  not  abandoning  the  cargo, 
forego  his  insurance  on  that  subject." 

We  shall  content  ourselves  in  this  respect 
by  quoting  the  conclusion  expressed  in  2 
Phillips  on  Insurance,  i  1503: 

"A  policy  upon  expected  profits  does  not 
seem  to  offer  anything  upon  which  an  aban- 
donment  can  operate,  and  it  does  not  appear 
from  any  speculation  or  any  judicial  opinion 
relating  to  this  subject,  which  has  come  to 
my  knowledge,  that  an  abandonment  of  thi» 
interest  can  be  of  any  importance  to  the  un- 
derwriters, otherwise  than  as  a  notice  that 
a  total  loss  is  claimed ;  and  if  this  is  its  only 
effect,  an  abandonment  is  not  necessary. 
.  .  .  Under  an  abandonment  of  freight 
the  underwriters  may,  in  some  instances, 
avail  themselves  indirectly  of  what  has  been 
done  towards  earning  freight.  They  may  re- 
ceive the  freight  pro  rata  for  the  part  of  the 
voyage  performed  previously  to  the  event 
on  account  of  whiui  the  abandonment  is 
made.  But  not  so  of  profits;  them  is  no 
profit,  or  anything  like  a  profit,  pro  rata 
itineria  peraoti,  which  can  be  assigned,  or 
prove  to  be  of  any  value  to  the  insurers.  It 
does  not  appear,  therefore,  that  an  abandon- 
ment of  profits  can  be  anything  more  than 
a  nugatory  ceremony.  ...  It  has  never 
been  hinted  that  the  assured  'can  make  an.v[6«OJ 
claim  upon  the  insurers  for  the  profits  on 
goods  abandoned  to  them,  and  if  he  has  no 
such  right,  he  cannot  transfer  it  to  the  un- 
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derwritera  on  profits,  or  to  any  other  per- 
•ons." 

To  briefly  rehearse  the  facts,  this  is  a  case 
where  the  owners  of  a  cargo  of  frugar  had  in- 
sured the  same  in  the  Atlantic  Mutual  In- 
surance Company,  on  and  before  April  29, 
1893,  at  and  for  the  sum  of  $166,143;  had, 
on  April  29,  1893,  insured  the  profits  on  the 
cargo  against  total  loss  only  in  the  sum  of 
$13,000  in  the  Insurance  Company  of  ICorth 
America;  on  July  G,  1893,  the  ship,  while  on 
her  voyage,  stranded  on  the  coast  of  New- 
foundland, became  a  total  loss,  and  the  voy- 
age came  to  an  end;  the  master,  represent- 
ing all  concerned,  contracted  with  local  fifh- 
ennen  to  give  them  one  half  of  the  sugar 
they  could  save;  on  July  5,  1893,  the  in- 
surers of  the  cargo,  having  been  notified  of 
the  disaster,  took  charge  and  possession  of 
the  remnants  of  the  cargo,  and  purchased 
from  the  salvors  the  portion  which,  under 
the  agpreement  with  the  master,  was  theirs; 
the  sugar  was  then  transported  by  a  vessel 
chartered  by  the  insurers,  and  on  their  ac- 
count, to  Montreal;  the  value  of  the  sugar 
that  reached  Montreal  was  about  $20,000, 
and  the  expenses,  salvage  charges,  and  the 
additional  freight  from  Newfoundland  to 
Montreal,  paid  by  the  Atlantic  Mutual  In- 
surance Company,  exceeded  $11,000;  the  in- 
surers on  the  cargo  settled  with  the  reliuing 
company  as  for  a  total  loss  under  its  policy 
for  $166,145,  and  the  sugar  saved  was  turned 
over  to  the  refining  company  in  part  settle- 
ment of  that  sum  on  the  basis  of  the  average 
pro  rata  policy  valuation.  iTie  value  of  the 
sntire  cargo  on  April  29,  1S93,  when  the  in- 
surance on  profits  was  effected,  was  alleged 
in  the  libel  and  admitted  in  the  answer  to 
have  been  about  $181,000. 

The  error  of  the  circuit  court  of  appeals, 
as  we  view  the  case,  was  in  regarding  the 
portion  of  the  cargo  that  was  saved  and 
paid  for  by  the  Atlantic  Insurance  Company 
aa  having  been  carried  to  Montreal  and  there 
delivered  to  the^  refining  company  as  the 
owner  thereof,  and  as  respects  which,  in  that 
state  of  facts,  the  refining  company  should 
be  deemed  to  have  received  profits  on  a  part 
of  the  cargo. 
[fttl]  'Without  finding  it  necessary  to  enter  into 
a  discussion  of  refined  distinctions,  consid- 
ered in  some  of  the  cases,  between  an  actual 
and  a  technical  total  loss,  we  think  it  evi- 
dent that  the  refining  company  would  not 
receive  tBe  indemnity  for  which  it  bargained 
and  paid  unless  it  is  permitted  to  recover  in 
the  present  case.  By  such  recovery  it  will 
not  receive  more  than  will,  with  what  it  has 
received  from  the  Atlantic  Mutual  Insur- 
ance Company,  make  up  its  whole  loss. 

It  certainly  cannot  be  successfully  claimed 
that,  in  order  to  recover,  the  refining  com- 
pany was  bound,  in  this  suit  on  a  valued  pol- 
icy on  profits,  to  put  in  evidence  to  show 
that  it  would  have  received  profits  if  the 
voyage  had  been  completed,  and  the  entire 
cargo  had  arrived  safely.  Such  a  conten- 
tion was  considered  and  determined  in  Po- 
tapaco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  7  T^ 
ed.  659.  That  was  a  case  where  the  ship 
Mary  was  proceeding  on  a  voyage  from 
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Philadelphia  to  Gibraltar  and  ulterior  port* 
with  a  cargo  of  fiour.  There  was  an  insur- 
ance on  profits  in  the  sum  of  $5,000.  While 
the  vessel  lay  at  Gibraltar,  before  the  dis- 
charge of  her  cargo,  she  and  her  cargo  were 
totally  lost  by  fire.  In  an  action  brought 
on  the  policy  of  insurance  on  profits  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Maryland,  the  court  was  asked 
to  instruct  the  jury  that  as  the  assured  had 
offered  no  evidence  that  the  flour,  if  deliv- 
ered and  sold  at  Gibraltar,  would  have 
yielded  a  profit,  they  were  not  entitled  to 
recover.  The  refusal  of  the  court  so  to 
charge  was  approved  in  this  court,  in  an 
opinion  by  Mr.  Justice  Johnson,  from  which 
we  quote,  as  follows: 

"The  tliird  prayer  for  instructions  is  in 
these  words:  'That  the  plaintiffs  had  of- 
fered no  evidence  that  the  sales  of  the  flour 
at  Gibraltar  would  have  yielded  the  plain- 
tiffs a'  profit,  and  that,  therefore,  they  were 
not  entitled  to  recover.'  This  was  refused, 
and  the  question  is  whether  the  defendants 
were  entitled  to  it,  as  prayed. 

"This  instruction  presents  two  proposi- 
tions: 1.  That  it  was  necessary  to  prove 
loss  of  profits,  otherwise  than  by  the  loss  of 
the  cargo.  2.  That  the  plaintiff  was  limited 
to  proof  of  profits  on  a  sale  at  Gibraltar. 
With  regard  to  the  second,  it  is  clear  *that[6SSl 
the  instruction  was  properly  refused,  for 
there  was  nothing  in  the  policy  to  prevent 
the  assured  from  proceeding  with  the  orig- 
inal cargo  to  the  Pacific,  although  the  course 
of  trade  would  have  sanctioned  him  in  sell- 
ing and  replacing  it.  But  the  first  proposi- 
tion is  one  of  more  difficulty. 

"Courts  of  justice  have  got  over  their  dif- 
ficulties on  the  question  whether  profits  are 
insurable  interest;  but  how  and  where  that 
interest  must  be  established  by  proof,  in 
case  of  loss,  is  not  well  settled.  Here,  again, 
there  appears  to  be  a  confiict  between  the 
British  and  American  decisions. 

"The  earliest  of  British  decisions,  that  of 
Barclay  v.  Cousins,  2  East,  544,  certainly 
supports  the  doctrine  that  the  profits  sink 
with  the  cargo,  or,  at  least,  that  the  loss  of 
one  is  prima  facie  evidence  of  the  loss  of  th« 
other,  and  throws  the  onus  probandi  upon 
the  defendant.  Such  is  the  intimation  of 
the  court  (page  551),  and  the  recovery  was 
had  in  that  case  without  proof  that  profit 
would  have  been  made  had  the  cargo  arrived 
at  the  destined  port.  In  the  case  of  Henrick- 
»on  V.  Margetson,  2  East,  540,  of  which  a 
note  is  given  in  that  case,  the  recovery  was 
also  had  without  proof  that  the  profits 
would  have  been  made,  or  any  other  proof 
than  an  interest  in  and  loss  of  the  cargo; 
and  Lord  Mansfield  seems  to  have  suggested 
the  true  ground  for  dispensing  with  such 
proof,  to  wit,  the  utter  impracticability  of 
making  it,  without  the  spirit  of  prophecy 
to  determine  the  precise  time  when  the  ves- 
sel would  arrive  at  her  destined  port. 

"The  two  subsequent  cases  which  are 
cited  in  the  elementary  books  to  sustain 
the  contrary  doctrine  are  not  full  to  the 
point.    In  that  of  Hodgson   v.   Olover,   ft 
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East,  310,  there  was  another  question  of  as 
great  difficulty,  to  wit,  whether,  in  a  clear 
case  of  average  loss,  the  plaintiff  could  re- 
cover as  for  a  total  loss,  or  recover  any- 
thing, without  evidence  to  determine  the 
average.  Of  the  four  judges  who  sat,  two 
decidra  against  the  plaintiff,  upon  the  one 
ground,  and  two  upon  the  other. 

"In  the  second  case,  that  of  Eyre  v.  Qlover, 
16  East,  218,  although  the  point  was  touched 
upon  in  argiunent,  yet  the  court  neither  ex- 
pressly affirm  nor  deny  it;  it  was  not  the 
leading  question  in  the  cause;  and,  at  last, 
[6C3]judgment  is  renderd  for  'plaintiff,  without 
requiring  such  proof.  But  the  case  of  Mum' 
ford  V.  Hallett,  1  Johns.  439,  goes  further. 
It  was  a  case  of  insurance  on  profits,  in 
which  there  was  no  evidence  given  that  prof- 
its would  have  been  made  upon  an  arrival, 
nor  was  any  other  loss  proved  than  as  inci- 
dent to  the  loss  of  the  goods.  On  that  state 
of  facts,  Livingston,  Justice,  who  delivered 
the  opinion  of  the  court,  remarks,  'It  does 
not  follow  that  a  profit  will  be  made,  if  the 
cargo  arrived,  yet  its  loss  would  give  a  right 
to  recover  on  such  a  policy.'  There  are  other 
questions  in  the  case;  but  after  all  were 
settled,  this  principle  was  essential  to  the 
plaintiff's  right  to  recover.  In  the  case  of 
Fosdick  V.  Jfoncich  W.  Ina.  Co.  [3  Day,  108], 
decided  in  the  supreme  court  of  errors  of 
Connecticut,  the  question  was  moved  in  ar- 
gument that  to  justify  a  recovery  the  plain- 
tiff must  show  that  profits  would  have  ac- 
crued upon  safe  arrival  of  the  goods;  but 
the  language  of  the  court,  in  expressing 
their  decision,  is  not  so  explicit  as  to  enable 
us  to  determine  whether'  it  was  intended  to 
apply  .is  well  to  the  proof  of  loss  as  to  the 
insurable  interest.  Yet  the  right  of  the 
plaintiff  to  recover  being  afflniiod  in  that 
case,  \Vithout  other  proof  than  thr  Inss  of  the 
goods,  it  would  seem  to  be  an  authority  for 
the  doctrine  that  no  other  was  necessary. 

"The  report  furnishes  no  other  proof  of 
loss  of  profits  than  what  was  implied  in  the 
loss  of  the  cargo  in  which  the  insured  had 
an  interest.  And  on  the  question  of  insur- 
able interest,  which  was  the  main  question 
in  the  cause,  the  Chief  Justice  asks  "if 
profits  are  anj-thing  more  than  an  excres- 
cence upon  the  value  of  goods,  beyond  the 
prime  cost.' 

"As  to  the  American  cases,  Mr.  Phillips 
quotes  that  of  hoomia  v.  Shaw  (if  I  under- 
stand his  language  as  he  meant  to  use  it) 
as  going  farther  than  the  case  warrants.  2 
Johns.  Cas.  30.  The  court  waives  the  ques- 
tion now  under  consideration  by  suggcstinR 
that  the  defendant  had  waived  it  by  an  act 
of  his  own. 

"In  the  case  of  Abbott  v.  Sebor,  3  Johns. 
Cas.  30,  2  Am.  Dec.  139,  which  was  a  motion 
for  a  new  trial,  the  decision  turned  chiefly 
on  the  question,  whether  the  court  had  mis- 
directed the  jury  in  instructing  them  that 
(•*4]thc  plaintiff  must  recover  the  whole  *som  in- 
sured on  profits,  or  nothing — that  is,  that 
he  could  not  recover  for  an  average  loss. 
The  question,  if  proof  that  profits  would 
have  been  made,  had  the  vessel  arrived  in 
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I  safety,  was  necessary  to  his  recovery, 
not  touched.  Yet  the  right  to  recover  is 
affirmed  in  that  case,  and  it  does  not  appear 
that  any  proof  to  that  effect  had  been  offered 
or  required  beyond  the  loss  of  Uie  goods  nn 
which  the  profit  was  expected.  But  the  au- 
thority amounts  to  no  more  than  *a  implies.- 
tion. 

"We  must  now  dispose  of  the  question 
upon  reason  and  principle;  and  here  it  seems 
difficult  to  perceive  why,  if  profit  be  a  mere 
excrescence  of  the  principle,  as  some  judges 
have  said,  or  an  incident  to  or  identibeU 
with  it,  as  others  have  said,  the  loss  of  the 
cargo  should  not  carry  with  it  the  loss  of  the 
profits.  This  rule  has  convenience  and 
certainty  to  recommend  it,  of  which  this  eas« 
presents  a  striking  illustration.  Here  was 
a  voyage  of  many  thousand  mites  to  be  per- 
formed, the  final  profits  of  which  must  have 
been  determined  by  a  8ta.tement  of  account* 
passing  through  several  changes,  some  of 
which  might  have  resulted  in  loss,  some  in 
gain ;  and  in  each  case  the  good  or  ill  fortune 
of  the  adventure  turning  on  the  gain  or  loss 
of  a  day  in  the  voyage.  What  human  calcn- 
lation  or  human  imagination  could  have 
furnished  testimony  on  a  fact  so  speculative 
and  fortuitous!  To  have  required  testi- 
mony to  it  would  have  been  subjecting  the 
rights  of  the  plaintiff  to  mere  mockery." 

The  conclusion  thus  reached  has  never 
been  disturbed  in  this  court,  and  is  the 
prevalent  doctrine  in  the  United  States. 
The  American  rule  and  the  reason  for  it  are 
thus  stated  in  2  Phillips  on  Insurance,  30: 

"Under  a  policy  on  tne  profits  of  a  carso 
on  a  voyage  from. Philadelphia  to  the  Medi- 
terranean, and  thence  to  South  America, 
.  .  .  the  ship  and  cargo  were  destroyed 
by  Are  at  Gibraltar.  It  was  held  that  the 
assured  was  entitled  to  recover  the  whole 
amount  of  the  valuation  against  the  under- 
writers, without  proving  that  there  would 
have  been  any  ultimate  profit  on  the  voyage 
if  it  had  been  pursued  without  interruption 
or  disaster.  Fatapsco  Ina.  Co.  v.  Coulttr,  S 
Pet  222.  7  L.  ed.  6.59.  And  this  is  the  preva- 
lent doctrine  in  the  'United  SUtea.  .  .  {SMI 
The  profit,  then,  which  is  the  subject  of  a 
policy  upon  this  interest,  is  the  excess  of  the 
value  of^the  subject  at  the  port  of  destina- 
tion over  its  value  at  the  shipping  port.  It 
is  only  in  case  of  loss  that  the  policy  is  of 
any  avail  to  the  assured,  and  he  wishes  that 
it  may  avail  him  in  a  total  as  well  as  partial 
loss.  In  the  latter  case,  the  loss  may  be  ad 
justed,  under  an  open  policy,  on  the  English 
doctrine,  by  ascertaining  how  much  less  the 
profit  is  than  it  would  have  been  if  the  goods 
had  arrived  sound. 

"But  in  case  of  a  total  loss  by  the  ship 
never  arriving,  it  is  very  difficult  to  say  what 
the  profits  would  have  been  had  the  ship 
arrived,  since  it  is  not  possible  to  determine 
when  she  would  have  arrived:  and  if  this 
difficulty  is  got  over  by  assuming  some  prob- 
able time,  there  must  be  often  a  long  delay 
in  hearing  from  a  distant  port  of  destination, 
and  learning  the  state  of  the  markets.  The 
prompt  return  of  his  capital  to  the  assured  in 
case  of  loss,  which  is  a  very  important  con- 

1T5  V.  B. 
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•{deration  in  insuring,  requires  a  valuation 
of  the  proflts,  in  preference  to  an  open  policy 
•ubject  to  an  adjustment  upon  the  English 
doctrine  of  determining  the  amount  by  the 
Btate  of  the  market  at  the  port  of  destina- 
tion. The  same  difliculty  does  not  arise  in 
^  case  of  a  loss  on  goods,  which  is  adjusted  on 
'  1  the  invoice  value.  There  does  not  appear  to 
'  be  any  way  of  avoiding  this  difficulty  but  by 
^  «  valuation,  and  this  is  felt  in  practice,  since 
'    policies  on  profits  are  usually  valued." 

Agreeing,  as  we  do,  with  the  view  of  the 
evidence  taken  by  the  district  court,  to  wit, 
that  none  of  the  sugar  ever  came  to  the  libel- 
lant  in  the  ordinary  course  of  the  voyage,  or 
through  any  delivery  to  the  libellant  as  con- 
signee by  the  carrier,  but  only  through  a 
delivery  by  the  insurer  of  cargo,  after  a 
practical  abandonment  to  the  latter,  and 
through  a  settlement  by  the  insurer  as  upon 
a  total  loss,  in  which  the  sugar  was  re- 
ceived by  ttie  libellant  upon  an  equitable 
basis  in  part  payment,  and  as  the  equiva- 
lent of  the  value  in  cash,  as  any  other  prop- 
erty might  have  been  received,  the  legal  con- 
clusion that  we  reach  is  that  the  libellant  is 
entitled  to  recover  the  amount  of  the  proflts 
as  valued  in  the  policy. 

The  appellees  claim  that  they  took  no  part 
[0S6]<n  the  settlement 'between  the  cargo  insurers 
and  the  lil>ellant,  and  the  doctrine  of  res 
inter  alios  is  invoked. 

But  they  had  knowledge  of  the  prior  insur- 
ance, and  were  bound  to  know  that,  in  case 
of  disaster,  there  was  the  right  to  abandon. 
There  is  evidence  that  they  were  informed  of 
what  was  going  on  between  the  other  parties 
concerned.  They  do  not  impugn,  by  allega- 
tion or  evidence,  the  fairness  and  good  faith 
of  that  transaction,  nor  do  they  claim  that  it 
was  conducted  with  a  view  to  prejudice 
them. 

They  plant  their  defense  solely  on  the 
proposition  of  fact  that  a  sound  portion  of 
the  cargo  reached  the  port  of  destination  in 
<lue  course,  and  was  there  delivered  to  the 
libellant  as  consignee — a  proposition  of  fact, 
as  we  have  seen,  not  sustained  but  refuted  by 
the  evidence. 

Accordingly,  the  decree  of  the  Circuit 
Court  of  Appeals  must  be  reversed,  with 
eofts,  and  the  decree  of  the  District  Court 
for  the  Southern  District  of  New  York  is 
aiBrroed. 


KBOKUK   ft  HAMILTON  BRIDOE  COM- 
PANY, Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

(See  8.  C.  Beporter's  ed.  626-636.) 

Writ  cf  error  to  ataie  court — review  of  find- 
inga  of  foot — state  tax  on  capital  stock  of 
bridge  company — taai  on  franchise  or  in- 
terstate commerce — necessity  of  speoifi- 
ecUly  raising  Federal  question. 


1.  Findings  of  tact  bjr  the  coarts  below  can- 
not be  reviewed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court. 

2.  A  state  tax  on  the  capital  stock  of  a  bridge 
company  consolidated  from  corporations  of 
different  states,  which  maintains  an  Inter- 
state bridge.  Is  not  a  tax  on  a  franchise  con- 
ferred by  the  Federal  government,  although 
the  corporation  has  anthorlty  under  an  act  of 
Congress  to  construct  the  bridge. 

8.  Interstate  commerce  Is  not  taxed  by  taxing 
tbe  capital  stock  of  a  bridge  company  whicb 
owns  an  Interstate  bridge,  but  does  not  trans- 
act any  Interstate  business  over  It. 

4.  A  Federal  question  not  specially  set  up  or 
claimed  In  a  state  court  cannot  be  considered 
on  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  the  state  court,  merely 
because  another  Federal  question  not  con- 
nected with  it  was  raised  Iq  the  state  ooort. 

[No.  26.] 

Submitted    November    IS,    1899.    Decided 
January  8, 1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
_  State  of  Illinois  to  review  a  decision  sus- 
taining a  tax  on  an  interstate  bridge  com- 
pany.   Affirmed. 

See  same  case  below,  170  111.  267,  52  N. 
K  117. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  Davidge  and  W.  D.  Da- 
▼idge,  Jr.,  submitted  the  cause  for  plaintiff 
in  error: 

A  tax  upon  the  valuation  of  the  capital 
stock  of  a  corporation  is  necessarily  a  tax 
upon  its  property  and  assets,  including  its 
franchises  and  especially  its  business.  Per- 
haps the  most  important  element  in  such  val- 
uation is  the  business  and  proflts  resulting 
therefrom. 

Oloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196.  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Bank  Taw  Case,  2 
Wall.  200,  sub  nom.  New  York  em  rel.  Bank 
of  Commonwealth  v.  New  York  City  d  Coun- 
ty Taw  it  A.  Comra.  17  L.  ed.  793;  State  Bail- 
road  Taw  Cases.  02  U.  S.  575.  sub  nom.  Tay- 
lor V.  £feoor,  23  L.  ed.  663;  Pullman's  Palace 
Car  Co.  V.  Central  Transp.  Co.  171  U.  S.  138, 
43  L.  ed.  108,  18  Sup.  Ct  Rep.  808;  Com.  v. 
Standard  Oil  Co.  101  Pa.  119. 

It  is  submitted  that  the  business  thus 
tn.xed  was  interstate  commerce. 

Oloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29.L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct  Rep.  826 ;  Covington  d  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38  L. 
ed.  962.  4  InUrs.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087. 

The  decision  in  Covington  d  0.  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204,  38  L.  ed.  962,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct  Rep.  1087, 
holding  a  bridge  to  be  an  instrument  of  com- 


Note. — Ai  to  furitdtotion  at  to  taaation  of 
trtdge  over  river  forming  boundarv  of  stale  or 
Us  division, — see  Chicago  ft  A.  B.  Co.  v.  People 
em  rel.  Windmlller  (III.)  29  L.  B.  A.  69,  and 
Bote. 

As  to  state  tawes  at  affecting  oommeroe, — sea 
175  U.  8. 


notes  to  Rothermel  v.  Meyerle.  9  L.  R.  A.  866; 
Bangor  ▼.  Smith  (Me.)  13  L.  R.  A.  686;  Board 
of  Assessors  v.  Pullman's  Palace  Car  Co.  8  C. 
C.  A.  492 ;  McCanna  &  F.  Co.  v.  Citizens'  Trust 
ft  Surety  Co.  24  C.  C.  A.  18 :  Pittsburg  ft  8. 
Coal  Co.  V.  Bates,  30  L.  ed.  U.  S.  B38. 
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merce,  was  not  overruled  by  Henderson 
Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  41  L. 
ed.  953,  17  Sup.  Ct.  Rep.  632.  What  is 
carrying  on  business  of  transportation  be- 
tween state  and  state  is  a  matter  of  fact,  and 
in  the  latter  case  it  was  found  as  a,  fact  that 
the  Henderson  Bridge  Company  did  not  it- 
self carry  on  such  business.  In  the  present 
case  the  bridge  company  was  itself  engaged 
in  the  business  of  transporting  persons  and 
property  from  shore  to  shore,  and  that  surely 
is  interstate  commerce. 

The  franchises  of  the  company  are  not  <mly 
derived  from  Illinois  and  Iowa,  but  also  from 
the  Federal  government.  It  is  only  neces- 
sary to  read  the  act  to  be  convinced  that  the 
bridge  was  intended  to  be  an  instrument  of 
commerce,  and  indeed  made  such  both  in 
respect  of  transportation  and  as  a  commer- 
cial agency  in  navigation. 

Pensacola  TeUg.  Co.  v.  Western  V.  Telea. 
Co.  00  U.  S.  1,  24  L.  ed.  708. 

Jfr.  Edward  C.  AUn  submitted  the 
cause  for  defendant  in  error  ( Mr.  O.  F.  Berry 
was  with  him  on  the  brief) :  . 

States  have  a  right  to  tax  tJie  instruments 
of  interstate  commerce  as  other  property  of 
like  description  is  taxed  within  their  juris- 
diction. Thus,  an  interstate  bridge  across 
a  river  is  an  instrument  of  commerce,  and 
the. portion  lying  within  a  state  may  be 
taxed  by  that  state  like  other  property  of 
the  same  kind  wholly  within  the  state. 

Covington  d  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct.  Rep.  1087;  Eenderaon 
Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  41  L. 
ed.  953,  17  Sup.  Ot.  Rep.  532. 

While  no  state  can  impose  any  taxes  or 
burdens  upon  the  privilege  of  doing  business 
of  interstate  commerce,  yet  it  has  the  un- 
questionable right  to  tax  the  instrumentali- 
ties engaged  in  such  commerce. 

Maiye  v.  Baltimore  d  0.  R.  Co.  127  U.  S. 
117,  32  L.  ed.  94,  8  Sup.  Ct.  Rep.  1037 ;  Pull- 
man's PaUtoe  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18.  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
695,  11  Sup.  Ct  Rep.  876;  Cleveland,  C.  C.  d 
St.  h.  R.  Co.  V.  Backus,  154  U.  S.  439,  38  L. 
ed.  1041,  4  Inters.  Com.  Rep.  677,  14  Sup. 
Ct.  Rep.  1122;  Het\derson  Bridge  Co.  v.  Ken- 
tucky, 106  U.  S.  150,  41  L.  ed.  953,  17  Sup. 
Ct.  Rep.  532. 

Thus,  the  property  of  railroads,  telegraph, 
and  sleeping  car  companies  engaged  in  in- 
terstate conmicrcG  may  be  taxed  in  the  sev- 
eral states  thiough  which  their  lines  of  busi- 
oess  run  without  violating  any  Federal  re- 
•trictions  of  law. 

TVestem  V.  Teleg.  Co.  v.  Atty.  Oen.  of 
Massachusetts,  125  U.  S.  530,  31  L.  ed.  790, 
8  Sup.  Ct.  Rep.  961 ;  Massachusetts  v.  West- 
ern U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed  628, 

11  Sup.  Ct.  Rep.  889;  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  S.  18,  35  L.  ed. 
413, 3  Inters.  Com.  Rep.  595, 11  Sup.  Ct.  Rep. 
476;  Maine  v.  Grand  Trunk  R.  Co.  142  U.  S. 
217.  35  L.  ed.  994,  3  Inters.  Com.  Rep.  807, 

12  Sup.  Ot.  Rep.  121,  163;  Western  V.  Teleg. 
Co.  T.  Taggart,  163  U.  S.  1,  41  L.  ed.  49,  16 
Sup.  Ct.  Rep.  1054. 

Under  these  decisions  of  the  United  States 
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Supreme  Court,  the  bridge  across  the  Missis- 
sippi river  is  an  instrument  of  interstate 
commerce,  and  each  state  may  tax  the  part 
lying  within  its  jurisdiction  as  it  taxes  its 
other  property. 

*Mr.  Chief  Justice  Fuller  delivered  the[6STI 
opinion  of  the  court: 

This  is  a  writ  of  error  to  review  the  judg- 
ment of  the  supreme  court  of  Illinois  affirm- 
ing a  judgment  of  the  county  court  of 
Hancock  county,  in  that  state,  for  delinquent 
taxei>  Rsse:i9ed  againnt  the  Keokuk  A,  Hamil- 
ton Bridge  Company  for  the  year  1894. 

The  Keokuk  i.  Hamilton  Bridge  Company 
was  incorporated  by  an  act  of  the  general 
assembly  of  the  state  of  Illinois  in  1857,  with 
power  to  build,  maintain,  and  use  a  bridge 
tor  railroad  and  otlier  purposes  over  t£e 
Mississippi  river  from  or  near  the  town  of 
Hamilton,  in  tlie  county  of  Hancock,  to 
Keokuk,  in  the  state  of  Iowa,  and  was 
authorized  to  connect  the  bridge  by  railroad 
or  otherwise  with  any  railroad  or  railroads 
terminating  thereat  or  approximately  there- 
to, and  to  consolidate  with  any  railroad  or 
other  company  or  companies  in  Illinois  or 
any  other  state.  A  similar  corporation  was 
organized  under  the  laws  of  the  state  of  Iowa, 
and  the  two  corporations  consolidated  with 
the  main  office  at  Keokuk. 

Authority  to  consti-uot  and  maintain  the 
bridge  was  granted  the  two  companies  by  the 
act  of  Congress  of  July  26,  1866.  14  Stat, 
at  L.  244,  chap.  246. 

*The  record  discloses  that  the  company  ob-rgsm 
jected  to  the  assessment  of  its  tangible  prop- 
erty as  made  by  the  assessor  of  the  township 
in  which  the  Illinois  end  of  the  bridge  was 
situated,  and  applied  to  the  township  board 
of  review  for  a  reduction,  protesting  that  the 
property  was  overvalued;  "that  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States  has  been  violated,  in  that 
equal  justice  and  protection  to  property  of 
the  said  bridge  company  has  been  dffliied;" 
"that  the  property  assessed  and  described  by 
the  assessor  lies  partly  in  the  state  of  Iowa 
and  is  not  subject  to  taxation  in  Illinois;" 
etc.  The  board  of  review  denied  the  relief 
asked,  and  the  bridge  company  appealed  to 
the  board  of  supervisors  of  Hancock  county, 
which  also  refused  to  diange  the  aseesamec^ 
The  collector  of  Hancock  county  then  ap- 

rlied  to  the  county  court,  a^  its  May  term, 
895,  for  judgment  on  the  delinquent  tax  list, 
including  the  assessment  against  the  bridge 
company,  to  which  the  companj  filed  ite  (W- 
jections.rehearsing  the  proceedings  which  had 
been  therptofore  taken,  the  objeraons  made, 
and  the  evidence  adduced.  Before  a  hearing 
on  these  objections  was  had,  the  partaes  stip- 
ulated that  the  collector  might  "insert  in  lus 
application  for  judgment  the  capital  etodc 
tax  for  the  year  1894  levied  hv  the  state 
board  of  equalization  against  saia  company," 
which  was  done. 

The  bridge  company  thereupon  filed  ite  ob- 
jections to  any  judgment  for  the  capital 
stock  tax,  as  f<41o.ws: 

"Objections  by  'the  Keokuk  &  Hamilton 
Bridge  Company*  to  judgment  against  itf 
bridge  and  approncb. 
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"The  oriprinal  objections  filed  to  said  May 
term  coveriiig  the  application  as  there  made. 

"The  application  was  amended  in  June  by 
adding  daiuu  for  capital  stock  tax  of  1894, 
$1,020.00. 

"This  objection  is  to  the  proposed  judg- 
ment against  said  property  for  said  claimed 
tax  on  the  capital  stoidc  of  said  company — 

"1st.  Because  said  bridge  company  is  a 
consolidated  corporation  nf  the  states  of 
Illinois  and  Iowa,  one  half  in  each  of  said 
stat^,  and  its  entirebusiness  is  that  of  inter- 
state commerce,  and  any  tax  thereon  is  a  tax 
(620]  upon  such  'interstate  commerce,  and  is 
without  authority  of  law  and  void. 

"2d.  Such  claimed  capital  stock  tax  is 
levied  upon  the  whole  capital  stock,  when 
oiAy  one  half  thereof,  if  any,  is  assessable  in 
Illinois. 

"3d.  The  only  tax  assessable  against  said 
property  is  upon  its  tangible  property  in 
Illinois. 

"4th.  Said  pretended  assessment  of  capital 
stock  is  wholly  void  because  not  made  in  the 
manner  required  by  law  nor  according  to  the 
rules  of  the  stato  board  of  equalization." 

Considerable  evidence  was  introduced, 
including  the  proceedings  of  the  state  board 
of  equalization,  from  which  it  appeared  that 
the  capital  stock  of  the  bridge  company  was 
returned  at  $1,000,000;  that  the  total 
amount  of  its  indehtedness  except  for  current 
expenses,  and  excluding  from  such  expenses 
the  amount  paid  for  the  purchase  or  im- 
provement of  property,  was  $1,000,000,  with 
unpaid  interest  thereon  amounting  to  $900,- 
000 ;  that  the  assessed  valuation  of  lands  and 
structure  was  $218,000,  and  that  the  state 
board  of  equalization  placed  the  valuation 
for  assessment  of  capital  stock  at  $30,080. 
Tlie  tax  on  the  tangible  property  was  $2,708,- 
61,  and  on  the  capital  stodc,  $1,019.17. 
Judgment  was  rendered  by  the  county  court 
for  those  amounts  and  interest.  From  this 
judgment  the  case  was  carried  on  appeal  to 
the  supreme  court,  and  there  affirmed. 

Among  the  errors  assigned  in  that  court 
were  that  "tJie  court  erred  in  overruling  de- 
fendant's (appellant's)  objections  to  the  ren- 
dition of  judgment  of  the  capital  stock  tax 
(so-called)  and  rendering  judgment  there- 
on. Among  the  reasons  for  said  error  are 
the  following: 

"a.  Said  capital  stock  tax  is  a  tax  on  per- 
sonal, not  om  real,  property,  and  is  charge- 
dble  oniy  at  the  place  of  the  main  office  and 
place  of  business  of  defendant  (appellant)  — 
Keokuk,  in  the  state  of  Iowa — aiMl  is  made 
in  violation  of  the  rights  of  defendant 
(appellaivt),  contrary  to  the  laws  regulating 
oommerce  between  the  states  and  contrary  to 
the  Constitution  and  laws  of  the  United 
States. 

"b.  If  any  part  of  said  capital  stock  of  de- 
l6S0]fendant  (appellant)  *is  taxable  in  Illinois,  it 
can  only  be  that  portion  thereof  that  would 
correspond  to  the  length  of  the  bridge  in  Illi- 
ncns  as  compared  to  the  whole  length  of 
bridge,  represented  by  said  capital  stock — 
not  exceeding  one  half  of  said  stock — yet  the 
judgment  is  rendered  for  the  tax  assessed 
agamet  the  whole  of  the  capital  stock  of  de- 
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fendant  (appellant)  as  though  all  was  lo- 
cated in  Illinois:"  that  the  judgment  was 
a^nst  the  evidence  as  to  the  length  of  the 
bridge  in  Illinois :  and  that  the  court  ignored 
tiie  aot  of  Congress  fixing  the  western  bound- 
ary of  Illinois. 

In  the  opinion  of  the  supreme  court  of 
Illinois,  Keokuk  <£  B.  Bridge  Co.  v.  People 
ew  rel.  Atchison,  167  111.  16,  47  N.  E.  313,  it 
is  said:  "The  grounds  of  reversal  are,  first, 
the  assessments  were  fraudulently  made; 
second,  the  whole  of  the  capital  stock  is  as- 
setised  in  this  state,  whereas  an  undivided 
half  of  it  is  taxable  in  Iowa;  third,  the  judg- 
ment is  upon  an  assessment  upon  a  part  of 
appellant's  bridge, not  in  thcstateof  Illinois, 
but  in  the  state  of  Iowa.  The  facts  upon 
which  the  first  two  grounds  are  based  are 
substantially  the  same  as  those  upon  which 
similar  objections  were  urged  in  cases  be- 
tween the  same  parties  in  145  111.  590,  34  N. 
E.  482,  and  161  111.  132,  43  N.  E.  691,  and 
614,  44  K.  E.  206,  and  are  disposed  of  ad- 
versely to  appellant  by  those  decisions." 

The  last  point  was  disposed  of  on  the 
ground  that  the  county  court  was  justified 
on  the  evidence  in  finding  thai  no  part  of  the 
bridge  assessed  was  in  the  state  of  Iowa. 

In  Keokuk  d  B.  Bridge  Co.  v.  People,  146 
111.  596,  34  N.  E.  482,  it  was  held  that  when 
the  middle  of  a  navigable  river  becomes  the 
boundary  line  between  two  states,  the  mid- 
dle of  the  current  or  channel  of  commerce 
will  be  regarded  as  the  boundary  line;  that 
an  assessor  in  Illinois,  in  assessing  a  bridge 
ovei-  a  navigable  river  forming  the  boundary 
of  the  state  for  the  purpo«e  of  taxation,  has 
no  right  to  assess  smy  part  of  such  bridge 
that  is  located  beyond  such  boundary  line; 
and  that  unless  the  property  has  been  fraud- 
ulently assessed  more  than  its  fair  cash 
value,  the  courts  cannot  interfere  with  the 
action  of  the  assessor.  The  judgment  in 
that  case  was  reversed  because  the  as- 
sessor had  assessed  several  hundred  'feet  of[631] 
the  bridge  as  in  Hancock  county,  Illinois, 
which  was  located  beyond  the  boundary  line 
of  the  state. 

In  Keokuk  <t  H.  Bridge  Co.  v.  People  ea 
rel.  County  Treasurer,  161  111.  132,  43  N.  E. 
691,  it  was  ruled  that  in  fixing  the  value  for 
taxation  the  assessor  acts  judicially,  and 
the  courts  cannot  revise  his  assessment  on 
the  mere  ground  of  erroneous  valuation; 
that  on  an  application  for  judgment  for  de- 
linquent taxes,  it  may  be  shown  that  the  tax 
is  unauthorized  by  law,  or  is  assessed  on 
property  not  subject  to  taxation,  or  that  the 
property  has  been  fraudulently  assessed  at 
too  high  a  rate;  that  the  capital  stock  of  a 
corporation  formed  by  the  consolidation  of 
corporations  of  different  states  is  properly 
taxable  in  one  of  said  states  so  far  as  the 
corporation  of  that  state  is  concerned;  that 
the  kind  of  property  denominated  in  the  rev- 
enue law  of  Illinois  "capital  stodc"  docs  not 
mean  shares  of  stock,  either  separate  or  in 
the  aggregate,  but  designates  the  property 
of  the  state  corporation  subject  to  taxation 
as  a  homogeneous  unit  partaking  of  the  na- 
ture of  personalty,  and  subject  to  the  bur- 
dens iinposed  on  it  by  the  sta;te  of  its  crea- 
tion.   Ine  judgment  was  renrersed   because 
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the  asscmnent  was  illegal  in  incIudiiK  a 
oertain  number  of  feet  m  the  bridge  wuob 
was  located  in  the  state  of  Iowa. 

In  Keokuk  i  B.  Bridge  Co.  v.  People,  161 
m.  514,  44  N.  E.  200,  the  rulings  in  the  prior 
case  so  far  as  involved  wefe  affirmed. 

The  foregoing  are  the  decisions  to  which 
reference  is  made  in  the  opinion  of  the  state 
■upreme  court  in  the  case  before  us. 

The  errors  assigned  in  this  court  are  in 
substance  that  part  Oif  the  bridge  assessed 
was  in  tlie  state  of  Iowa;  that  the  bridge 
was  assessed  at  more  than  its  value,  and  not 
in  the  same  proportion  as  other  property  was 
assessed;  that  no  part  of  the  capital  stock 
was  assessable,  beonuse  a  tax  on  it  was  in 
effect  a  tax  on  interstate  commerce,  and  was 
a  tax  on  franchises  conferred  by  the  Federal 
government;  and  that  the  whole  of  the  capi- 
tal stock  was  assessed,  although  one  half  of 
the  bridge  was  located  in  the  staite  of  Iowa, 

1.  In  Iowa  V.  lUinoU,  147  U.  S.  1,  37  L. 
«d.  55,  13  Sup.  Ot  Rep.  239,  it  was  adjudged 
that  the  boundary  line  between  the  ^b 
states  was  "the  middle  of  the  main  na'rigable 
channel   of   the  Mississippi   river."    Where 

[MS]'that  line  divided  the  bridge  was  a  question 
of  fact,  and  it  is  not  within  our  province  to  re- 
view the  findings  of  the  courts  below  in  re- 
gard to  the  part  assessed  in  Illinob. 

2.  For  the  same  reason,  the  contention  as 
to  whether  the  bridge  was  assessed  at  more 
than  its  value,  and  not  at  tlie  same  propor- 
tion of  its  value  as  other  property  was,  need 
not  be  considered.  Perhaps  we  may  proper- 
ly add  that  we  perceive  no  adequate  ground 
to  question  the  conclusion  that  the  county 
court  did  not  err  in  declining,  on  the  evi- 
dence, to  set  aside  the  determinations  of  the 
boards  of  review  sustaining  the  aotion  of  the 
assessor. 

3.  The  tax  on  the  capital  stock  was  not  a 
tax  on  franchises  conferred  by  the  Federal 
government,  but  on  those  conferred  by  the 
state,  .ind  as  such  not  open  to  objection. 
Central  P.  K.  Co.  v.  California,  162  U.  S.  91, 

40  L.  ed.  903.  16  Sup.  Ct  Rep.  760;  Bender- 
ton  Bridge  Co.  v.  Kentucky,  160  U.  S.  150, 

41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532.  Nor 
was  the  tax  a  tax  on  interstate  commerce. 
This  WAS  M  ruled  in  Benderaon  Bridge  Co. 
V.  Kentucky,  1G6  U.  S.  163,  41  L.  ed.  954,  17 
Sup.  Ct.  Rep.  533.     It  was  there  said: 

"The  company  was  chartered  by  the  state 
of  Kentucky  to  build  and  operate  a  bridge, 
ajid  the  state  could  properly  include  the 
franchises  it  h.id  granted  in  the  valuation  of 
the  companv's  property  for  taxation.  Cen- 
tral P.  R.  Co.  V.  California,  162  U.  S.  91,  40 
L.  ed.  903,  16  Sup.  Ct  Rep.  766.  The  regu- 
lation of  tolls  for  transportation  over  the 
bridge  considered  in  Covington  d  C.  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204,  38  L.  ed.  962, 
4  Inteo-s.  Com.  Rep.  649,  14  Sup.  Ct  Rep. 
1087,  presented  an  entirdy  different  ques- 
tion. 

"Clearly  the  tax  was  not  a  tax  on  the  in- 
terstate business  carried  on  over  or  by  means 
of  the  bridge,  because  the  bridge  company 
did  not  transact  sucdi  business.  That  busi- 
ness was  carried  on  by  the  persons  and  cor- 
porations which  paid  the  bridge  company 
tolls  for  the  prix^lege  of  using  the  bridge. 
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The  fact  that  the  tax  in  question  was  to 
some  extent  affected  by  the  amount  of  the 
tolls  received,  and  therefore  might  be  sup- 
posed to  increase  the  rato  of  tolls,  is  too  re- 
mote and  incidental  to  make  it  a  tax  on  the 
business  transacted."  And  see  ffendervon 
Bridge  Co.  v.  Benderson,  173  U.  S.  622,  43 
L.  ed.  834,  19  Sup.  Ct  Rep.  553. 

*4.  As  to  the  objection  that  the  entire  cap-[688] 
ital  stock  was  assessed  by  the  state  board  of 
equalization,  it  is  enough  to  say  that  the 
question  that  the  action  of  that  board  iras  in 
violation  of  the  Constitution  of  the  United 
States,  except  so  far  as  it  wae  daimed  to  be 
an  interference  with  interstato  commeroe, 
was  not  raised. 

The  supreme  court  of  Illinois  had  repeat- 
edly sustuned  the  assessment  on  the  whole 
capital  stock  as  being  an  assessment  on  the 
capital  stock  of  the  corporation  created  by 
the  stato  of  Illinois.  But  in  none  of  the 
caciee  in  which  the  question  of  the  validity 
of  such  capital  stock  assessments  arose  was 
the  point  considered  that  they  were  contrary 
to  the  Constitution  of  the  United  States. 

In  this  case,  and  as  to  the  tangible  prop- 
erty, the  objection  was  made  that  the  assess- 
ment by  the  assessor  of  that  tangible  proper- 
ty was  in  contravention  of  the  Fourteenth 
Amendment  But  this  was  before  the  town- 
ship board  of  review  and  the  board  of  super- 
visors, and  had  no  relation  to  the  assessment 
of  capitol  stock,  which  by  the  laws  of  Illi- 
nois was  dealt  with  solely  by  the  board  of 
equalization.  In  the  county  court,  the  ob- 
jections made  in  the  township  board  of  re- 
view and  in  the  board  of  supervisors  as  to 
the  tangible  property  were  repeated  as  to 
that  property,  but  the  objections  to  the  as- 
sessment on  the  capital  stock  were  independ- 
ent of  and  distinct  from  those,  and  raised  no 
question  in  respect  of  the  Constitution  of  the 
United  States  except  that  as  to  interstate 
commerce.  And  this  was  true  as  to  the  as- 
signments of  error  in  the  stato  supreme 
court. 

In  Dewey  v.  Det  Uoines,  173  U.  S.  193,  43 
L.  ed.  665,  19  Sup.  Ct.  Rep.  379,  it  was  held 
that  where  a  Fe<lerftl  question  is  raised  in 
the  state  courts,  the  party  who  resorts  to 
this  court  cannot  raise  another  Federal 
question,  not  connected  with  it.  which  was 
not  raised  in  any  of  the  courts  below. 

To  justify  our  taking  jurisdiction,  the 
Federa'l  auestion  must  be  specially  set  up  or 
claimed  in  the  state  court;  the  party  must 
have  th«  intent  to  invoke  for  the  protection 
of  his  rights  the  Constitution  or  some  stat- 
ute or  treaty  of  the  United  States,  and  such 
intention  must  be  declared  in  some  unmis- 
takable "manner.  P.  O.  Oxley  Stave  Co.  v.[6S4J 
Butler  County.  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct  Rep.  709.  "In  other  words,  the 
court  must  be  able  to  see  dearly  from  the 
whole  reooixl  that  a  provision  of  the  Consti- 
tution or  act  of  Congress  is  rdied  upon  by 
the  party  who  brings  the  writ  of  error,  and 
that  the  right  thus  daimed  by  him  was  de- 
nied. .  .  .  Although  no  particular  form 
of  words  if  necessary  to  be  used  in  order 
that  the  Federal  question  may  be  said  to  be 
involved,  within  the  meaning  of  the  eases  on 
this  subject,  there  yet  must  be  something  in 
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the  case  before  tb«  state  oourt  which  ftt  least 
woald  call  its  aUentimi  to  the  Federal  quee- 
tian  as  one  that  was  relied  on  by  the  partv, 
aod  then,  if  the  decision  of  the  court,  while 
not  noticing  the  question,  was  such  that  the 
judgment  was  by  its  necessary  effect  a  denial 
of  ue  right  claimed  or  referred  to,  it  would 
be  sufiScient.  It  must  appear  from  tiie  rec- 
ord that  the  right  set  up  or  claimed  was  de- 
nied by  the Judgnient,  or  that  such  was  its 
necessary  efi^t  in  law.  ...  It  is  not 
eccugh  that  there  may  be  somewhere  hidden 
in  the  record  a  question  which,  if  raised, 
would  be  of  a  Federal  nature.  Bamilton 
Mfg.  Co.  T.  UMsachasetta,  6  Wall.  632,  18 
L.  ed.  904.  In  order  to  be  available  in  this) 
court  some  claim  or  right  must  have  been 
asserted  in  the  oourt  below  by  which  it  would 
appear  that  the  party  assertine  the  right 
founded  it  in  some  degree  upon  the  Constitu- 
tion or  laws  or  treaties  of  the  United  States. 
In  suoh  case,  if  the  court  below  denied  the 
rieht  claimed,  it  would  be  enough;  or  if  it 
did  not  in  terms  deny  such  righ^  if  the  nec- 
essary effect  of  its  judgment  was  to  deny  it, 
tben  it  would  be  enough.  But  the  denial, 
whether  expressed  or  implied,  must  be  of  some 
right  or  claim  founded  upon  the  Constitu- 
tion or  the  laws  or  treaties  of  the  United 
States,  which  had  in  some  manner  been 
brought  to  tlie  attention  of  the  oourt  t>elow. 
The  record  shows  nothing  of  the  kind  in  this 
ca£C.  A  claim  or  right  which  has  never  been 
made  or  asserted  cannot  be  said  to  have  been 
denied  by  a  judgment  which  does  not  refer 
to  it.  Hamilto^i  Hfg.  Co.  v.  Uassachusetts, 
6  Wall.  632,  18  L.  ed.  904.  A  point  that 
was  never  raised  cannot  be  said  to  have  been 
decided  adversely  to  a  party  who  never  set 
it  up  or  in  any  way  alluded  to  it.  Nor  can 
(63S]>t  be  said  that  the  'necessary  effect  in  law  of 
a  judgment  which  is  silent  upon  the  ques- 
tion is  the  denial  of  a  claim  or  right  which 
might  have  been  involved  therein,  but  which 
in  fact  was  never  in  any  way  set  up  or  spok- 
en of."  173  U.  S.  198,  199,  200,  43  L.  ed. 
CCC,  067,  19  Sup.  Ct  Rep.  381. 

We  are  oonftned,  then,  to  the  only  Federal 
questions  which  this  reoord  presents,  and  in 
disposing  of  these  as  we  have,  no  opinion  is 
intimated  on  the  contention  that  tiie  judg- 
ment was  erroneous  beoause  the  assessment, 
in  effect,  included  the  entire  capital  stock  of 
plaintiff  in  error  as  a  consolidated  corpora^ 
tion. 
Judgment  affirmed. 


HENRY  F.  WHITCOMB  and  Howard  Mor- 
ris, as  Receivers  of  the  Wisconsin  Central 
Company,  Plffa.  in  Err., 
«. 
JOHN   A.    SMITHSON. 

(See  S.  C.  Eeporter's  ed.  6S5-688.) 

Writ  of  error  to  state  oourt— review  of  or- 
der remanding  cause  after  removal — oo2or 


for  motion  to  diamiae — ruling  on  merits  a* 
affecting  right  of  removal. 

1.  Tbe  action  of  a  circuit  court  In  remanding 
a  cause  to  a  state  court  after  its  removal  Is 
not  open  to  revision  on  writ  of  error  from 
tbe  Sapreme  Court  of  the  United  States  to 
the  state  court. 

2.  The  question  of  the  effect  of  an  order  re- 
manding a  cause  from  a  circuit  coort  of  the 
United  States  to  a  state  court.  In  which  tbe 
contention  was  made  that  the  cause  was  still 
pending  In  the  Federal  court,  gives  color  for 
a  motion  to  dismiss  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  tbe 
state  conrt. 

S.  A  ruling  on  tbe  merits  Instructing  the  Jury 
to  return  a  verdict  In  favor  of  one  defendant, 
which  Is  adverse  to  plaintiff  and  without  his 
assent,  when  made  on  tbe  trial  after  the  right 
to  a  removal  of  the  cause  to  a  Federal  court 
on  the  ground  that  sach  defendant  had  been 
fraudulently  made  a  party  in  order  to  prevent 
removal  had  been  dented,  cannot  operate  to 
make  the  cause  then  removable,  and  thereby 
enable  the  other  defendants  to  prevent  plain- 
tiff from  taking  a  verdict  against  them. 

[No.  160.] 

Submitted  December  4, 1899.    Decided  Janu- 
ary 8, 1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
affirming  a  judgment  entered  on  a  verdict  in 
a  state  court  after  the  cause  had  been  re- 
moved to  a  Federal  court  and  remanded 
again  to  the  state  court.  On  motions  to  dis- 
miss or  affirm.    Affirmed. 

See  same  case  below,  71  Minn.  210,  73  N. 
W.  853. 

Statement  by  Mr.  Chief  Justice  Fuller: 
*This  was  an  action  brought  iq  the  district[635) 
court  of  Ramsay  county,  Minnesota,  by  John 
A.  Sraithson  against  the  Chicago,  Great 
Western  Railway  Company,  and  H.  F.  Whit- 
comb  and  Howard  Morris,  receivers  of  the 
Wisconsin  Central  Company,  to  recover  for 
personal  injuries  while  he  was  serving  the 
Chicago,  Great  Western  Railway  Company 
as  a  locomotive  fireman,  in  a  collision  be- 
tween the  locomotive  on  which  he  was  at 
work  and  another  locomotive  operated  by 
Whitcomb  and  Morris,  as  receivers  of  the 
Wisconsin  Railway  Company,  appointed  by 
the  United  States  circuit  courts  for  the 
eastern  district  of  Wisconsin  and  the  district 
of  Minnesota.  The  Chicago,  Great  Western 
Railway  Company  answered  the  complaint, 
and  the  receivers  filed  a  petition  for  the 
removal  of  the  cause  into  the  circuit  court  of 
the  United  States  for  tbe  district  *of  Minne-[6S0) 
sota,  setting  up  diverse  citizenship,  and  that 
they  were  officers  of  the  United  States 
courts;  that  the  controversy  was  separable; 
and  that  the  railway  company  was  fraudu- 
lently madi!  a  party  for  the  sole  purpose  of 
pieventing  the  removal  of  the  cause.     Plain- 


Nors. — Ai  to  removal  of  separable  oontro- 1  As  to  appeal  from  order  of  circuit  oourt  re- 
versies,  see  note  to  Merchants  Cotton  Press  ft  maniUng  cause,  we  note  to  Whelanv.  New  Tork, 
Storage  Co.  t.  Insurance  Co.  of  N.  A  88  L.  ed.    Ih  B.  *  V/.  R.  Co.  (C.  C.  N.  D.  Ohio)   1  L.  B. 

V.  &  los.  '  A.  as. 
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tift  answered  the  petition  and  asserted  that 
the  company  was  made  party  defendant  in 
good  faith,  and  not  for  that  purpose.  An 
order  of  removal  was  entered  and  the  cause 
sent  to  the  circuit  court,  and  thereafter- 
wards  that  court,  on  hearing  on  rule  to  show 
cause,  remanded  it  to  the  district  court  of 
Ramsay  county.  Defendants  VVhitcomb  and 
Morris  being  in  default,  it  was  stipulated 
between  plaintiff  nnd  themselves  that  in  con- 
sideration that  plaintiff  allowed  them  to 
answer,  plaintiff  should  have  a  trial  of  the 
cause  at  the  Juno  term,  ISOC,  of  the  court, 
and  further  "in  case  of  a  final  judgment  in 
said  action  in  favor  of  said  plaintiff  against 
said  receivers,  that  the  receivers  will  not 
oppose  the  allowance  of  the  same  before  the 
master  in  chancery."  Whitcomb  and  Morris 
thereupon  filed  their  answer. 

The  case  came  on  for  trial  on  the  morning 
of  April  20.  1897,  when  Whitcomb  and 
Morris  asked  leave  to  file  an  amended  answer, 
setting  up  that  the  court  was  without  juris- 
diction because  the  cause  was  pending  in  the 
circuit  court.  Tlie  application  was  denied, 
and  t^id  defendants  excepted.  The  trial 
proceeded,  and  after  the  testimony  was 
closed,  on  April  21,  counsel  for  the  Chicago, 
Great  Western  Railway  Company  moved 
that  the  jury  be  instructed  to  return  a  ver- 
dict in  behalf  of  that  defendant,  which 
motion  the  court  granted.  Thereupon  the 
receivers  asked  permission  to  file  a  petition 
for  removal  supplemental  to  the  petition 
already  on  file,  and  proffer  of  petition  and 
bond  being  treated  as  made,  the  court  de- 
nied the  application,  and  exception  was 
taken.  On  the  morning  of  April  22  the 
court  instructed  the  jury  to  return  a  ver- 
dict in  favor  of  the  Chicago,  Great  Western 
Railway  Company,  which  was  done,  and 
thereupon  the  case  went  to  the  jury,  which 
returned  a  verdict  on  April  23  against 
Whitcomb  and  Morris  as  receivers,  and 
assessed  plaintiff's  damages.  Motion  for 
new  trial  having  been  made  and  overruled, 
judgment  was  entered  on  the  verdict,  and 
{637]was  subsequently  affirmed  *by  the  supreme 
court  of  Minnesota  on  appeal.  71  Minn. 
216,  73  K.  W.  853.  The  pending  writ  of 
error  having  been  issued,  motions  to  dismiss 
or  affirm  were  submitted. 

Mr.  Howard  Morris  submitted  the  cause 
for  plaintiffs  in  error  (Jfr.  Thomas  H.  Oill 
was  with  him  on  the  brief) : 

The  record  shows  that  a  right,  privilege, 
or  immunity  under  the  laws  of  the  United 
States  set  up  and  claimed  by  the  defendants 
below,  to  wit,  the  right  to  remove  the  cause 
to  the  Federal  court  for  trial,  has  been  de- 
nied to  defendants  by  the  state  court.  That 
judgment  is  open  to  review  in  this  ocurt 

Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U.  8. 
5,'>G,  40  L.  ed.  530,  16  Sup.  Ct  Rep.  389; 
Stone  V.  South  Carolina,  117  U.  S.  430,  29 
L.  ed.  962,  6  Sup.  Ct  Rep.  799. 

When  the  railway  company  defendant  was 
dismissed  the  joint  action  ended,  and  the 
ease  in  legal  significance  became  substantial- 
ly a  new  action  for  removal  purposes,  by  rea- 
ion  of  taking  on  its  separable  form. 
S04 


Huskina  v.  Cincinnati,  N.  0.  iT.P.R.  Co. 
37  Fed.  Rep.  504,  3  L.  R.  A.  545;  IToMOMe  t. 
Martin,  15  How.  198,  14  L.  ed.  660;  Svom 
V.  Dillingham,  43  Fed.  Rep.  177;  Tarde  t. 
Baltimore  d  O.  R.  Co.  57  Fed.  Rep.  913;  ilat- 
toon  V.  Reynolds,  62  Fed.  Rep.  417 ;  Cookerlp 
V.  Great  Northern  R.  Co.  70  Fed.  Rep.  277 ; 
Yulee  V.  Vose,  99  U.  S.  539,  25  L.  ed.  355; 
Powers  V.  Chesapeake  4e  O.  R.  Co.  65  Fed. 
Rep.  129 ;  Powers  v.  Chesapeake  i  O.  R.  Co. 
169  U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
204. 

Mr.  John  A.  LoTely  submitted  the  cause 
for  defendant  in  error : 

Tlie  decision  of  a  subordinate  Federal 
court  remanding  a  cause  to  a  state  court  is 
absolute. 

Morey  v.  Lockhart,  123  U.  S.  56.  31  L.  ed. 
68,  8  Sup.  Ct.  Rep.  65;  Wilkinson  v.  .Ve- 
braska  ex  rel.  Cleveland  Soe.  for  Savings.  123 
U.  S.  286,  31  L.  ed.  152.  8  Sun.  Ot.  Rep.  120; 
Sherman  v.  Orinnell,  123  U.  S.  679,  31  L.  ed. 
278,  8  Sup.  Ct.  Rep.  200;  Richmond  d  D.  R. 
Co.  V.  Thouron,  134  U.  S.  45,  33  L.  ed.  871, 
10  Sup.  Ct.  Rep.  517 ;  Oumee  v.  Patrick 
County,  137  U.  S.  143,  34  L.  ed.  OWii.  11  Sup. 
Ct  Rep.  34 :  Missouri  P.  R.  Co.  v.  Fitzqemld, 
160  U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Rep. 
389;  Re  Pennsylvania  Co.  137  U.  S.  451,  34 
L.  ed.  738,  11  Sup.  Ct.  Rep.  141. 

The  only  cases  that  can  be  urged  against 
the  view  that  the  situation,  so  far  as  the 
question  of  jurisdiction  is  concerned,  was  not 
changed  by  the  order  of  the  court  at  the  end 
of  the  trial  directing  the  verdict  in  favor  of 
the  railway  company,  are  those  where,  before 
the  actual  trial  commenced,  there  was,  by 
the  voluntary  action  of  the  plaintiff  in  the 
state  court,  such  a  change  of  parties  as  to 
eliminate  or  reform  the  jurisdictional  con- 
ditions entirely. 

Such  is  the  case  of  Poicers  v.  Chesapeake 
d  O.  R.  Co.  169  U.  S.  92.  42  L.  ed.  673.  18 
Sup.  Ct.  Rep.  264. 

It  will  not  be  presumed  to  be  the  fault  ot 
the  defendant  in  error,  so  far  as  jurisdiction 
is  concerned,  that  the  court,  over  his  objec- 
tion, ordered  a  verdict  against  one  of  the 
defendants  in  the  action. 

Arrowsmith  v.  Nashville  d  D.  R.  Co.  57 
Fed.  Rep.  169. 

While  the  petition  for  removal  alleged  that 
the  suit  was  collusively  commenced  against 
both  parties,  this  charge  was  denied  by  an- 
swer of  defendant  in  error,  and  such  issue 
was  determined  in  his  favor  by  the  Federal 
judge,  whose  decision  is  conclusive  on  that 
matter. 

Black's  Dillon,  Removal  of  Causes,  p.  232, 
S  137 ;  Louisville  d  N.  R.  Co.  v.  Wangelim, 
132  U.  S.  599,  33  L.  ed.  474,  10  Sup.  Ct  Rep. 
203. 

Where  proceedings  in  the  trial  of  a  cause 
eliminated  certain  defendants,  leaving  par- 
ties in  the  case  that  would  have  made  the 
action  originally  removable,  it  is  then  too 
late  to  attempt  such  a  removal  even  before 
the  trial  in  the  state  court  has  commenced. 

Rosenthal  v.  Coatee,  148  U.  S.  142,  37  U 
ed.  399,  13  Sup.  Ct  Rep.  576;  Jifkimt  *. 
Sweeteer,  102  U.  S.  177, 26  I.,  ed.  129. 
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£987]    *Mr.  Chief  Justice  X^■ller  ddivered  the 
opinion  of  the  court: 

The  action  of  the  circuit  court  in  remand- 
ing the  cause  alter  its  remoral  on  the  first 
application  is  not  open  to  revision  on  this 
writ  of  error.  Missouri  P.  R.  Co.  v.  Fitz- 
gerald, 160  U.  S.  SGO,  40  L.  ed.  639,  16  Sup. 
Ct.  Rep.  3S0.  And  if  the  state  court  did  not 
err  in  denying  the  tsecond  application  the 
motion  to  atfirm  must  be  sustained,  as  we 
think  the  question  of  the  effect  of  that  re- 
manding order  gave  color  for  the  motion  to 
oismiss. 

The  record  shows  that  the  circuit  court 
(ranted  the  motion  to  remand  on  the  author- 
ity of  Thompson  v.  Chicago,  8t.  P.  rf  K.  C.  R. 
Co.  60  Fed.  Rep.  773,  in  which  case  it  was 
ruled  that  there  was  no  separable  controver- 
sy; and  its  judgment  covered  the  question  of 
fact  as  to  the  good  faith  of  the  joinder.  The 
«ontention  here  is  that  when  the  trial  court 
determined  to  direct  a  verdict  in  favor  of  the 
Chicago,  Great  Western  Railway  Company, 
tiie  result  was  that  the  case  stood  as  if  the 
receivers  had  been  sole  defendants,  and  that 
they  then  aoouired  a  right  of  removal  which 
was  not  concluded  by  the  previous  action  of 
the  circuit  court.  This  might  have  been  so 
if  when  the  cause  was  called  for  trial  in  the 
state  court  plaintiff  bad  discontinued  his 
action  against  the  railway  company,  and 
thereby  dccted  to  prosecute  it  against  the 
receivers  solely,  instead  ot  prosecuting  it  on 
the  joint  cause  of  action  set  up  in  the  com- 
plaint against  all  the  defendants.  Powers  y. 
Che»ap«ake  d  0.  R.  Co.  160  U.S.92,42  L.  ed. 
673,  18  Sup.  Ot.  Rep.  264.  But  that  is  not 
this  case..  The  joint  liability  vras.  insisted 
on  here  to  the  close  of  the  trial,  and  the  non- 
liability of  the  railway  company  was  ruled 
in  tn«t(«m. 
[688]  'As  stated  by  the  supreme  court  of  Min- 
nesota, "it  was  allied  in  the  complaint  that 
both  of  tJiese  defendants  operated  locomo- 
tives and  trains  over  tracks  owned  by  the 
Chicago  k  N'orthem  PaciBc  Railway  Com- 
pany, in  the  city  of  Chicago;  and  it  was  on 
this  track  that  the  collision  occurred.  The 
negligence  alleged  on  the  part  of  the  receiv- 
ers was  in  allowing  their  locomotive  to  stop 
and  remain  standing  in  the  night-time  at  a 
certain  place  on  their  track,  and  when  there 
was  imminent  danger  of  a  collision,  without 
^ving  proper  or  any  signals  of  having  so 
stopped ;  wnile  the  negligence  on  the  part  of 
the  Chicago,  Qreat  Western  Company  was 
alleged  to  be  an  omission  and  failure  on  its 
part  to  adopt  or  establish  proper  or  any 
rules  for  the  giving  of  warning  signals  by  its 
«wn  or  other  locomotives  or  trains  while 
being  operated  on  said  track."  The  case  was 
prosecuted  by  plaintiff  accordingly,  and  at 
the  dose  of  the  evidence  a  motion  was  made 
to  instruct  the  jury  to  return  a  verdict  in 
bdialf  of  the  railway  company  because  the 
evidence  did  not  sustain  the  allegations  of 
the  complaint  as  to  the  negligence  of  that 
defendant,  and  the  court  granted  the  motion 
on  that  ground  in  view  of  the  rules  of  the 
company,  which  it  found  "to  amply  cover  all 
the  coDtingencies  arising  in  the  prosecution 
ti  the  various  duties  incident  to  railroad 
service  at  the  point." 
175  V.  8.        U.  S.,  Book  44. 


This  was  a  ruling  on  the  merits,  and  not 
a  ruling  on  the  question  of  jurisdiction.  It 
was  adverse  to  plaintiff,  and  without  his 
as!-ent,  and  the  trial  court  rightly  held  that  it 
did  not  operate  to  make  the  cause  then  remov- 
able and  thereby  to  enable  the  other  defend- 
ants to  prevent  plaintiff  from  taking  a  ver- 
dict against  them.  The  right  to  remove  was 
not  contingent  on  the  aspect  the  case  may 
have  assumed  on  the  facts  developed  on  the 
merits  of  the  issues  tried.  As  we  have  said, 
the  contention  that  the  railway  company 
was  fraudulently  joined  as  a  defendant  had 
been  disposed  of  by  the  circuit  court.  But 
assuming,  without  d'eciding,  that  that  conten- 
tion could  have  been  properly  renewed  under 
the  circumstances,  it  is  sufficient  to  say  that 
the  record  before  us  does  not  sustain  it. 

Judgment  affirmed. 


•TELLURIDE   POWER    TRAXSMISSI0Nr63»I 
COMPANY  et  al.,  Plffs.  in  Brr., 

V. 

RIO     GRANDE     WESTERN     RAILWAY 
COMPANY. 

(Sea  8.  C.  Beporter-i  ed.  630-647.) 

Writ  of  error  to  state  court — supplemental 
transcript — authority  exercised  under  the 
United  States — claim  under  statute  set  up 
in  state  court — Federal  question  as  to  pos- 
session of  mining  claim. 

1.  A  sQpplemental  transcript  Died  after  a  case 
was  argued  and  decided  In  the  supreme  court 
of  a  state,  with  notbing  to  show  how  It  cam* 
to  l>e  filed,  when  no  certiorari  has  been  Issned 
to  bring  it  np,  .or  an;  motion  made  for  leavs 
to  file  It,  or  any  order  permitting  It  to  be 
filed.  Is  a  mere  excrescence  on  the  record, 
which  cannot  be  considered  Id  the  Sopreme 
Court  of  tae  United  States. 

2.  Merely  setting  ap  a  general  right  under  a 
Federal  statute  does  not  present  a  case  with- 
in the  first  category  of  cases  specified  In  D.  S. 
Bev.  Stat,  i  70S,  of  "an  authority  exercised 
under  the  United  States,"  where  the  validity 
of  the  statute  la  not  In  question. 

8.  The  questions  of  priority  of  possession  of  a 
water  right  and  of  conformity  to  local  eas- 
toms,  laws,  and  decisions  do  not  constitute 
Federal  qaestloni  under  U.  8.  Rev.  Stat.  | 
2839,  which  will  give  Jurisdiction  to  a  Fed- 
eral court,  but  are  merely  preliminary  to  or 
the  possible  basis  of  a  Federal  question. 


[No.  70.] 

Argued  December  8, 11,  1899. 
uary  8, 1900. 


Decided  Jan- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment  af- 
firming the  decision  of  the  District  Court  of 
Utah  confirming  and  quieting  title  to  public 


NoTi. — A(  to  furitdiction  of  Federal  over 
state  courts :  neoeeaity  of  Federal  question, — 
see  notes  to  Hamblln  v.  Western  Land  Co.  87  L. 
ed.  n.  8.  267.  and  Klpley  v.  Illinois  ea  rei.  Akin. 
42  L.  ed.  U.  8.  998. 
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lands    against   an   adverse   claimant.    DU- 
miaaed. 

See  same  case  below,  IG  Utah,  126,  61  Pac. 
14t). 

Statement  by  Mr.  Justice  Broxnii 
[639]  'This  was  asuitbroughtbytheRioQrande 
Western  Kailway  Company,  a  corporation  of 
Utah,  in  the  district  court  of  the  fourth  ju- 
dicial district  of  Utah,  against  the  Tellurfde 
Power  Transmission  Company  and  two  indi- 
vidual defendants,  named  Nunn  and  Hol- 
brook,  to  confirm  and  quieit  the  title  of  the 
plaintiff  company  to  certain  unsurveyed  pub- 
lic lands  of  the  United  States  in  the  ootuty 
and  state  of  Utah. 

The  bill  of  complaint  was  filed  Septem- 
ber 12,  1800,  and  set  forth  that  the  railway 
company  was  authorized  to  construct  and 
operate  a  railway  in  Provo  CaDon,  Utah,  on 
either  of  two  routes  described;  that  in 
March,  1806,  it  commenced  the  survey  and 
location  of  a  line  of  railroad  through  tlio 
caflon,  which  line  passed  over  certain  tracts 
of  unsurveyed  lands  of  the  United  States,  of 
which  one  Murphy  was  in  possession,  prior 
to  the  survey;  that  it  became  the  owner  of 
r04O]this  right  of  way,  'under  an  act  of  Congress 
afiirming  such  rights,  subject  only  to  its  ob- 
ligation to  pay  the  occupant  the  damages 
to  his  possessory  right,  which  he  subsquent- 
ly  released.  The  plaintiff  further  alleged 
tJiat,  while  lawfully  in  possession  of  the 
land,  the  defendants  set  up  an  adverse 
claim,  and  by  threats  and  force  stopped  its 
work  and  denied  its  right  to  use  the  land 
for  railway  purposes.  A  judgment  was  de- 
manded.that  the  adverse  claim  be  decreed  un- 
founded; that  the  right  of  the  plaintiff  be 
confirmed,  and  the  defendants  be  enjoined 
from  asserting  their  adverse  claim  or  inter- 
fering with  the  plaintiff's  possession. 

It  would  appear  from  a  supplemental 
transcript  of  the  record  filed  in  the  supreme 
court  of  Utah,  after  its  judgment  upon  the 
merits,  that,  prior  to  any  further  action 
being  taken,  and  on  or  about  December  6, 
1890,  the  defendants,  the  Telluride  Power 
Transmission  Company,  and  the  individual 
defendant  Nunn,  filed  a  petition  for  a  re- 
moval of  the  ease  to  the  circuit  court  of  the 
United  States,  on  account  of  diversity  of 
citizenship,  except  as  to  defendant  Hol- 
brook,  who  was  charged  with  having  no  in- 
terest in  the  controversy,  and  with  being  a 
mere  nominal  party,  and  made  such  for  the 
purpose  of  ousting  the  jurisdiction  of  the 
Federal  court.  Upon  hearing  the  arguments 
of  counsel,  the  petition  was  denied. 

After  filing  an  objection  to  the  further 
exercise  of  jurisdiction  by  the  state  court, 
the  defendants  demurred  to  the  bill  of  com- 
plaint upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled.  No  ex- 
ception was  taken  by  the  defendants  who 
united  in  an  answer  in  which  it  was  al- 
leged that  the  defendant  Holbrook  had  no 
interest  in  the  subject-matter  in  controver- 
sy. The  answer  further  denied  the  materi- 
al allegations  of  the  complaint,  as  well  as 
the  existenc*  of  the  plaintiff  as  a  oorpora- 

3oe 


tion,  and  averred  tbait  ttie  grawter  pert  of 
the  bed  of  the  cation  was  unsurveyed  publie 
land;  that  the  defendants  took  posaeaeion 
of  a  large  portion  of  these  lands  for  the  pur- 
pose of  constructing  a  reservoir,  and  of 
other  lands  for  canals,  flumes,  and  small 
dams,  in  order  to  carir  out  the  purpose  of 
the  enterprise  for  which  they  were  char- 
tered; that,  in  1804,  'they  entered  npon[Ml] 
Provo  Cation  and  made  surveys  for  the  pur- 
pose of  ascertaining  whether  water  power 
could  be  obtained  for  the  production  of  ele^ 
trie  current,  and  whether  by  storage  in  res- 
ervoirs water  oould  be  obtained  for  agricul- 
tural and  mining  purposes;  and  that  there- 
after they  took  possession  of  a  large  part  of 
the  public  domain  lying  in  the  said  cafion, 
including  the  land  in  dispute,  for  the  pur- 
pose of  constructing  a  reservoir  thereon; 
that,  in  order  to  complete  this  enterprise, 
they  would  require  the  whole  of  the  cafion, 
and  that,  if  the  plaintiff  or  anyone  else 
should  construct  a  railroad  through  the 
caQon,  this  enterprise  would  be  defeated; 
that  in  1805  they  began  the  construction  of 
a  flume,  in  order  to  obtain  power  with  which 
to  aid  in  the  construction  of  a  dam  85  feet 
high  at  Hanging  Rock,  the  latter  dam  being 
intended  to  retain  water  for  power  and  irri- 
gation purposes;  that  they  made  surveys  of 
the  contour  of  the  reservoir  to  be  formed  by 
the  dam;  that  in  the  spring  of  1896  they 
prosecuted  the  work  upon  the  said  surveys 
and  flume;  that  prior  to  the  plaintiff's  en- 
try into  Provo  Cafion  they,  the  defendants  . 
the  Telluride  Company  and  Nunn,  had  en- 
tered upon  the  unoccupied,  unsurveyed  pub- 
lic land  therein,  with  the  purpose  of  con- 
structing an  expensive  dam  and  reservoir; 
and  that,  on  September  12,  1896,  when  this 
suit  was  commenced,  and  for  more  than  two 
years  prior  thereto,  they  were  and  had  been 
in  actual  possession  of  the  land  in  dispute. 

The  case  was-  tried  by  the  court  without  a 
jury.  Findings  of  fact  and  conclusions  of 
law  were  made  by  the  court  to  the  effect 
that  the  plaintiff  had  prior  possession  of  the 
land,  and  that  the  adverse  claim  of  the  de- 
fendants was  unfounded.  A  judgment  was 
thereupon  entered  in  favor  of  the  plaintiff; 
its  title  to  the  lands  in  qnestion  confirmed 
and  quieted ;  the  adverse  claim  adjudged  in- 
valid, and  the  defendants  enjoined  from  set- 
ting up  claims  or  exercising  rights  adverse 
to  those  of  the  plaintiff.  From  this  judg- 
ment, defendante,  the  Telluride  Company, 
and  Nunn.  took  an  appeal  to  the  supreme 
court  of  Utah,  which  aflSnned  the  judgment 
of  the  district  court  Whereupon  these  de- 
fendants sued  out  a  writ  of  error  from  this 
court,  assigning,  amongst  other  things,  as 
error,  the  failure  of  the  'district  court  to  re  [642j 
move  the  case  to  the  circuit  court  of  the 
United  SUtes. 

Mr.  Arthur  Brown  argued  the  cause, 
and,  with  Messrs.  H.  P.  Henderson  and 
Wtlltam  Story,  filed  brief*  for  plaintiffs  in 
error. 
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Ur.  J'amea  H.  Hsjrdeii,  argued  the  cause, 
and,  with  Messrs.  Joseph  K.  MoCammon  and 
R.  Harkness,  filed  briefs  for  defendant  in 
error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

|Mt]  *$Ir.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

1.  The  question  of  the  removal  of  the  case 
to  the  Federal  court  may  be  disposed  of 
witiiout  difficulty.  The  facts  are  that,  on 
January  21,  1898,  four  months  after  the  case 
was  argued  in  the  supreme  court,  and  six 
weeks  after  it  was  decided,  there  was  filed 
in  the  supreme  court  of  Utah  a  supplemental 
transcript  containing  the  original  petition 
for  removal  to  the  circuit  court,  the  bond  of 
the  petitioners,  the  order  of  the  court  deny- 
ing the  petition,  and  a  protest  of  the  defend- 
ants against  the  further  exercise  of  juris- 
diction by  the  state  court.  But  it  does  not 
appear  how  this  supplemental  record  came 
to  be  filed.  No  certiorari  was  issued  to 
bring  it  up.  No  motion  was  made  for  leave 
to  file  it.  No  order  was  entered  permitting 
it  to  be  filed,  and,  for  aught  that  appears,  it 
was  procured  by  some  unauthorized  person 
and  thrust  upon  the  files  without  notice  to 
either  party,  without  consultation  with  the 
coort,  and  for  the  purpose  of  creating  a  de- 
fense which  was  never  called  to  the  atten- 
tion of  the  supreme  court.  The  transcript, 
upon  which  the  case  was  heard  in  the  su- 
preme court,  was  stipulated  by  the  attorneys 
for  the  respective  parties  to  be  "a  full,  cor- 
rect, true,  and  complete  transcript  of  the 
prooeedings  in  said  cause  on  appeal,  and  of 
all  the  pleadings  in  said  cause,  of  all  orders 
on  demurrer,  of  the  findings  of  the  court  and 
conclusions  therefrom,  and  of  the  judgment, 
and  of  notice  of  intention  to  move  for  a  new 
trial)  and  of  the  notice  of  appeal,  and  of  the 
bill  of  exceptions  and  statement  of  motion 
for  new  trial."  In  short,  this  supplemen- 
tal transcript  is  a  mere  excrescence.  It  is 
scarcely  necessary  to  say  that,  under  such 
circumstances,  it  cannot  be  considered  here. 
Goodenough  Horse-Shoe  Mfg.  Co.  v.  Rhode 
Island  Horse-Shoe  Co.  154  U.  6.  635,  24  L. 
ed.  388,  14  Sup.  Ct.  Rep.  1180. 

[643]  *2.  If  there  be  any  Federal  question  in  the 
case,  it  arises  from  Rev.  Stat.  §  2339,  which 
reads  as  follows: 

"Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in 
the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
poses herein  specified  is  acknowledged  and 
confirmed;  but  whenever  any  person,  in  the 
construction  of  any  ditch  or  canal,  injures 
or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing 
such  injury  or  damage  shall  be  liable  to  the 
party  injured  for  such  injury  or  damage." 
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It  is  insisted  that  the  case  falls  within  th« 
first  category  of  cases  specified  in  Rev.  Stat. 
§  709,  "where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity."  But  the 
cases  in  which  this  clause  has  been  applied 
are  those  wherein  the  validity  of  a  statute, 
or  of  an  authority  exercised  by  a  public  of- 
ficial of  the  United  States,  has  been  called 
in  question,  and  not  those  where  a  general 
right  is  set  up  under  a  statute.  UcOuire 
V.  Massachusetts,  3  Wall.  387,  18  L.  ed.  164; 
Millingar  v.  Hartupee,  6  Wall.  258,  18  L.  ed. 
829 ;  Daniels  v.  Tearney,  102  U.  S.  415,  26  L. 
ed.  187 ;  Sharpe  v.  Doyle,  102  U.  S.  686,  26 
L.  ed.  277;  Buck  v.  Colbath,  3  Wall.  334,  18 
L.  ed.  257.  The  use  of  the  word  "authority" 
in  the  third  clause  in  connection  with  the 
word  "commission"  favors  the  theory  that  a 
personal  authority  was  intended,  and  not 
the  assertion  of  an  abstract  right  created 
by  a  statute. 

We  think  the  case  falls  more  properly 
within  the  third  clause,  as  one  wherein  a 
title  or  right  is  claimed  under  a  statute  of 
the  United  States.  In  such  case  such  title 
or  right  must  be  "specially  set  up  and 
claim^"  before  judgment  in  the  state  court. 
This  was  not  done  in  the  case  under  consid- 
eration. In  its  complaint,  the  plaintiff  rail- 
way company  makes  no  allusion  to  this  act, 
but  relies  upon  an  act  of  Congress  respecting 
a  right  of  way  for  railroads  through  public 
lands  of  the  iTnited  States  (18  Stat,  at  L. 
482,  chap.  162), and  upon  certain  *provision8[e44] 
of  the  local  laws  of  Utah.  The  statute  is 
not  set  up  in  the  answer  of  the  defendants, 
who  relied  upon  their  priority  of  possession. 
So,  also,  in  the  thirty-three  assignments  of 
error,  filed  by  the  defendants  in  the  state 
supreme  court,  no  reference  is  ma4e  to  an 
act  of  Congress  as  the  basis  of  their  right, 
and  no  intimation  is  made  that  the  district 
court  erred  in  the  construction  or  applica- 
bility of  any  such  act. 

In  the  opinion  of  the  supreme  court  it  is 
stated  that  the  errors  alleged  raised  the 
questions,  first,  whether  there  was  not  a 
statutory  forfeiture  of  the  plaintiff's  char- 
ter, in  consequence  of  a  failure  to  complete 
and  put  its  road  in  operation;  second, 
whether 'plaintiff  had  the  lawful  right  to  lo- 
cate its  right  of  way  in  the  cafion,  and  had 
located  it  over  the  land  in  dispute,  and  was 
in  actual  possession  thereof,  when  defend- 
ant interfered;  third,  whether  the  law  re- 
quired the  plaintiff  to  file  with  the  register 
of  the  land  office  a  profile  of  its  route;  and, 
fourth,  whether  the  defendants  made  such 
appropriation,  or  had  such  possession  of  the 
land  in  dispute  as  authorized  them  to  hold 
it  against  the  plaintiff.  After  discussing 
the  validity  of  the  plaintiff's  charter,  the 
powers  granted  by  it,  and  the  possession  of 
the  plaintiff,  the  opinion  proceeds  tO  con- 
sider whether  the  defendants  had  any  right 
to  the  land  in  disDute,  and  in  this  connec- 
tion finds  that  they  might  have  obtained  a 
vested  right  to  own  unappropriated  waters 
of  the  Provo  river  for  the  purposes  specified 
in  their  charter,  and  that  such  right  is  rec- 
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ogniced  and  acknowledged  by  Rev.  Stat.  § 
2339,  above  cited,  but  professed  itself  "un- 
able to  find  from  a  preponderance  of  the  evi- 
dence in  the  record,  that  the  defendants  or 
either  of  them,  had  appropriated  the  land  in 
dispute,  and  that  they  were,  or  that  either 
of  them  was,  in  actual  possession  of  it  when 
the  plaintiff  located  its  right  of  way,  took 
actual  possession,  and  engaged  in  grading 
it.  We  cannot  regard  the  plaintiff  as  a 
mere  intruder  on  the  defendants'  possession, 
nor  can  we  hold  that  they  had  a  right  to 
prevent  the  plaintiff's  employees  from  grad- 
ing it  iuid  to  eject  plaintiff  from  actual  pos- 
sei^ion.  It  is  true  that  defendants  had  sur- 
veyed for  dams  and  reservoirs  at  different 
points  on  the  river,  but  they  had  not  taken 
and  did  not  hold  actual  possession  of  the 
land  in  dispute." 

[M8(  *The  petition  in  error  for  the  first  time  set 
up  a  right  and  authority  under  the  mining 
laws  of  the  United  States  (Rev.  SUt.  § 
2330),  and  charged  that  the  decision  of  the 
trial  court,  as  well  as  of  the  supreme  court 
of  the  state,  was  against  the  authority  and 
validity  of  tixe  claim  of  the  defendants.  The 
assignments  of  error  turn  principally,  if  not 
wholly,  upon  the  finding  of  prior  possession 
on  the  part  of  the  plaintiff,  the  refusal  of 
the  court  to  remove  the  cause,  and  its  ruling 
that  the  plaintiff  had  the  right  under  its 
charter  to  construct  the  road. 

From  this  risumi  of  the  proceedings,  it  is 
evident  that  there  was  no  denial  to  the  de- 
fendants of  any  right  they  may  have  pos- 
sessed by  virtue  of  a  priority  of  possession. 
The  sUtute  (Rev.  Stat.  §  2339)  provides 
that  "whenever,  by  priority  of  possession, 
rights  to  the  use  of  water"  for  certain  pur- 
poses  "have  vested  and  accrued,  and  the 
same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions," 
the  owners  of  such  vested  rights  "  shall  be 
maintained  and  protected  in  the  same,"  and 
their  right  of  way  for  the  construction  of 
ditches  and  canals  acknowledged  and  con- 
firmed. But  in  order  to  establish  any  rights 
under  the  statute  it  was  incumbent  upon  the 
defendants  to  prove  their  priority  of  posses- 
sion, or  at  least  to  disprove  priority  on  the 
part  of  the  plaintiff.  The  question,  W.ho  had 
acquired  this  priority  of  possession?  was  not 
a  Federal  question,  but  a  pure  question  of 
fact,  upon  which  the  decision  of  the  state 
court  was  conclusive.  Ko  construction  was 
put  upon  ibe  statute;  no  question  arose  un- 
der it;  but  a  preliminary  question  was  to  be 
decided  before  the  statute  became  material, 
and  that  was  whether  defendanta  were  first 
in  possession  of  the  land.  Even  if  priority  of 
possession  had  been  shown,  it  would  still 
have  been  necessary  to  prove  that  defend- 
ants' right  to  the  use  of  the  water  was  rec- 
ognized and  acknowledged  by  the  local  cus- 
toms, laws,  and  decisions,  all  of  which  were 
questions  of  state  law. 

In  this  connection,  an  attempt  is  made  to 
distinguish  between  the  findings  of  fact  and 
the  conclusions  of  law.  Defendants  concede 
that  they  are  bound  by  the  findings  of  fact 
upon  the  subject  of  possession,  but  that  they 

[6461.ire  not  *  bound  by  the  conclusions  of  law, 
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which  are  as  follows :  First,  that  the  plain* 
tiff,  prior  to  the  commencement  of  the  suit, 
had  the  possession,  right  of  possession,  and 
the  inchoate  title  of  the  lands  described ;  sec- 
ond, that  the  defendant  company  had  no 
power  in  Utah  to  engage  in  generating  elec- 
tric power  for  sale;  third,  that  defendants 
never  had  the  title,  possession,  or  right  ot 
possession,  to  the  lands,  or  acquired  any 
vested  right  in  accordance  with  Uie  laws  or 
customs  of  the  country,  or  any  right  to  flow 
or  otherwise  occupy  said  landi,  or  jtrevent 
the  use  and  occupation  thereof  by  the  plain- 
tiff railroad  c(»npany,  and  that  their  adverse 
claim  was  unfounded;  fourth,  that  the  plain- 
tiff was  entitled  to  judgment. 

It  is  quite  evident  that  these  findings  in- 
volved either  questions  of  fact  or  questions 
of  local  law,  and  that  while  the  finding  of 
the  ultimate  fact  of  prior  possession  may 
possibly  have  been  a  l^;al  conclusion,  it  was 
not  a  Federal  question.  In  this  particular 
the  case  is  covered  by  EUera  v.  Boatman, 
111  U.  8.  356,  28  L.  ed.  454,  4  Sup.  Ct.  Rep. 
432,  which  was  an  action  for  the  settlement 
of  adverse  claims  to  mineral  lands.  The 
case  turned  upon  the  priority  of  location, 
which  the  court  held  was  a  matter  of  fact, 
although  the  court  below  called  it  a  concltt> 
sion  of  law. 

The  case  under  consideration  in  its  mate- 
rial aspecte  resembles  that  of  Busknell  w. 
Crooke  Min.  d  Smelting  Co.  148  U.  S.  682, 
37  L.  ed.  610,  13  Sup.  Ct  Rep.  771,  whicfc 
was  an  action  of  ejectment  growing  out  of 
conflicting  and  intei'fering  locations  of  min- 
ing claims.  As  stated  by  Mr.  Justice  Jack- 
son, "the  question  presented  on  the  trial  of 
the  controversy,  under  the  pleadings,  was 
purely  one  of  fact,  and  had  reference  to  the 
true  direction  which  the  Monitor  lode  or  vein 
took  after  encoimtering  a  fault,  obstruction, 
or  interruption  at  a  point  south  of  the  dis- 
covery shaft  sunk  thereon.  .  .  .  After 
the  decision  had  been  rendered  by  the  su- 
preme court  of  the  state  a  petition  lor  re- 
hearing was  presented  by  the  plaintiffs  in 
error,  which,  for  the  first  time,  sought  to 
present  a  question  whether  §  2322  of  Uhe  Re- 
vised Statutes  of  the  United  States  gave  to 
the  appellants  ' "  the  exclusive  right  of  pos- 
session" and  enjoyment  of  all  other  veins  or 
lodes  having  their  apexes  within  the  Moni« 
tor's  surface  ground.'"  The  court  held  it 
to  be  "plainly  manifest  that  neither  the 
pleadings  'nor  the  instructions  given  and  re-[64TJ 
fused  present  any  Federal  question,  and  an 
examination  of  the  opinion  of  the  supreme 
court  aflirming  the  action  of  the  trial  court 
as  to  instructions  given,  as  well  as  its  re- 
fusal to  give  instructions  asked  by  the  de- 
fendante  below,  fail  to  disclose  the  presence 
of  any  Federal  question."  In  this  oonnee- 
tion  Mr.  Justice  Jackson  quotes  the  remark 
of  the  ciiief  justice  in  Cook  County  v.  Cal- 
umet d  C.  Canal  A  Dock  Co.  138  U.  S.  635, 
653,34  L.ed.  1110,llSup.Ct.B«p.43S:  "The 
validity  of  a  statute  is  not  drawn  into  ques- 
tion every  time  rights  claimed  under  such 
statute  are  controverted,  nor  is  the  validity 
of  an  authority  every  time  an  act  done  \tjf 
such  authority  is  disputed."    See  also  Do* 

175  V.  8. 


Digitized  by 


Google 


1809. 


LouisviLLB  &  Nashviua  R.  Co.  ▼.  Bkhi.mkb. 


047-649 


••  dem.  Barbaric  v.  Mobile,  9  How.  451,  13 
li.  ed.  212. 

The  position  of  the  plaintiffs  in  error  is 
that,  as  their  whole  case  depended  upon  the 
rights  asserted  by  them  under  §  2339,  and 
that,  as  the  courts  decided  adversely  to  the 
rights  claimed  by  them,  there  was  no  neces- 
sity of  a  special  reference  to  that  statute, 
relying  in  this  connection  upon  such  cases 
as  Miller  v.  yioholls,  4  Wheat  311,  4  L.  ed. 
678;  Satterlee  r.  Mattheicson,  2  Pet.  380, 
410,  7  L.  ed.  458,  468,  and  others  cited  in 
Columbia  Water  Power  Co.  v.  Columbia 
Klectrio  Street  R.  Light,  d  Power  Co.  172 
U.  S.  475.  488,  43  L.  ed.  521,  526,  19  Sup. 
Ct.  Rep.  247,  in  which  we  have  held  that,  if 
it  sufficiently  appear  from  the  record  that  the 
validity  of  a  state  statute  was  drawn  in 
question  as  r^ugnant  to  the  (Constitution 
of  the  United  States,  and  the  question  was 
decided,  or  such  decision  was  necessarily  in- 
volved in  the  case,  and  the  case  could  not 
have  been  determined  without  deciding  such 
question,  the  fact  that  it  was  not  in  terms 
specially  set  up  and  claimed  in  the  record  is 
Doit  conclusive  against  a  review  of  the  ques- 
tion here.  But  the  difficulty  in  this  case  is 
that,  before  it  could  be  said  that  any  right 
or  title  under  a  statute  of  the  United  States 
had  been  denied,  it  was  necessary  to  estab- 
lish as  a  question  of  fact  priority  of  posses- 
sion on  the  part  of  the  Telluride  Company, 
as  well  as  conformity  to  local  customs,  laws, 
and  decisions.  These  were  local,  and  not 
Federal,  questions.  The  jurisdiction  of  this 
court  in  this  class  of  cases  does  not  extend 
to  questions  of  fact  or  of  local  law,  which 
are  merely  preliminary  to,  or  the  possible 
basis  of,  a  Federal  question. 

The  virit  of  error  must  therefore  bo  die- 
miaaed. 


reASTLOUISVILLE  ft  NASHVTLM!  RAIIiROAD 
'  •  COMPANY  e«  al.,  AppU., 

V. 

HENRY   W.   BEHLMER. 

(See  8.  C.  Reporter's  ed.  648-476.) 

Aet  to  Regulate  Commerce — oompetitUm  aa 
affecting  rimUarity  of  eonditiona— greater 
f&arge  for  ahorter  haul — oompetitUm  not 
originating  at  initial  point — oonaidering 
intereat  of  pubUo — nature  of  oompetition 
to  be  oonaidered — evidence  weighed  by  Bu- 
preme  Court — entering  decree  nunc  pro 
tuno. 

1.  Ballroads  which  share  In  an  agreed  rate  on 
traffic  to  a  certain  point,  and  in  a  precisely 
equal  rate  on  traffic  to  an  Intermediate  point, 
althonsh  on  tralllc  to  this  point  there  Is 
added  an  amoont  equal  to  the  local  rate  from 
that  point  to  tiie  end  of  the  longer  haul, 
which  additional  exaction  Is  received  by  the 
local  road  alone,  are  to  be  regarded  aa  conati- 
tntlng  a  continuous  line  subject  to  tbe  Act 
to  Begnlate  Commerce  (24  Stat,  at  L.  379). 

3.  Competition  which  Is  material,  arising  from 
carrier*  who  are  subject  to  the  Act  to  Begu- 
lata  Commerce,  can  be  taken  Into  considera- 
tion for  tbe  purpose  of  determining  tbe  ex- 

175  U.  B. 


Istence  of  a  dissimilarity  of  circumstance  and 
condition  within  the  meaning  of  i  4  of  the 
act,  although  that  competition  does  not  origi- 
nate at  tbe  Initial  point  of  the  traffic. 
8.  Tbe  Interest  of  the  public, — especially  at 
the  place  from  which  traffic  moves  and  the 
place  to  which  It  Is  to  be  delivered, — as  well 
as  that  of  the  carrier,  must  be  taken  Into 
consideration  In  determining  the  right  of  tbe 
carrier  to  charge,  of  bis  own  motion,  a  lesser 
sum  for  the  longer  haul. 

4.  Evidence  cannot  be  weighed  by  tbe  Supreme 
Court,  as  a  matter  of  first  Impression,  In  a 
suit  to  enforce  an  order  of  the  Interstate 
Commerce  Commission,  for  the  purpose  of 
ascertaining  whether  It  establishes  such  sub- 
stantial and  material  competition  as  Justi- 
fied a  carrier  in  concluding  that  dissimilarity 
of  circumstance  and  condition  was  brought 
about. 

5.  The  right  of  a  carrier  to  take  Into  con- 
sideration the  existence  of  competition  as  the 
producing  cause  of  dissimilar  circumstances 
and  conditions  is  subject  to  the  requirement 
that  all  rates  staall  be  Just  and  reasonable 
and  without  undue  discrimination,  and  that 
competition  shall  be  not  artificial  or  merely 
conjectural,  but  material  and  substantial. 

6.  A  decree  of  reversal  for  further  proceedings 
Is  properly  entered  nunc  pro  tunc  as  of  the 
date  of  tbe  submission  of  the  cause  on  appeal, 
where  one  of  tbe  parties  has  died  since  the 
case  was  submitted. 

[No.  46.] 

Argued  April  17,  18,  1899.    Decided  Janu- 
ary 8,  1900. 

APPEAL  from  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  reversing  the  judgment  of  the  Cir- 
cuit  Court  dismissing  a  bill  for  the  enforce- 
ment  of  an  order  of  tbe  Interstate  Com- 
merce Commission.    Reveraed. 

See  same  case  below,  42  U.  S.  App.  581, 
83  Fed.  Rep.  898,  28  C.  C.  A.  229. 

Statement  by  Mr.  Justice  WUtei 

*This  controversy  was  commenced  on  De-[649] 
cember  29,  1892,  when  Henry  W.  Behlmer, 
a  resident  of  Summerville,  South  Carolina, 
and  a  wholesale  hay  and  grain  dealer  there- 
in, hegun  proceeding  before  tbe  Interstate 
Commerce  Commission,  under  the  Act  to 
Regulate  Commerce,  passed  February  4, 
1887,  as  amended,  to  restrain  the  continu- 
ance of  acts  asserted  by  him  to  be  a  viola- 
tion of  the  statute  referred  to.  The  petition 
was  filed  by  Behlmer  on  his  own  behalf,  and 
tiiat  of  other  merdiants,  residents  of  Sum- 
merville, and  tte  parties  complained  of  were 
the  Memphis  &,  Charleston  Railroad  Com- 
pany, the  East  Tennessee,  Virginia,  &  Geor- 
gia Railroad  Company,  the  Georgia  Railroad 
&  Banking  (Company  (the  owner  of  a  rail- 
road designated  as  the  Georgia  Railroad), 
the  South  Carolina  Railway  (Company,  and 
other  companies  and  individuals,  who  were 
averred  to  be  lessees  or  receivers  of  some  of 
the  above-named  companies.  All  the  lines 
of  railroad  mentioned  were  asserted  to  ba 
members  of  a  combination  styled  the  South- 
ern Railway  &  Steamship  Association. 
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It  was  averred  that  the  defendants  were 
carriers  under  a  conunon  control,  manage- 
ment, or  arrangement  for  continuous  car- 
riage, and  were  engaged  in  the  transporta- 
tion of  passengers  and  property  wholly  by 
railroad  between  Memphis  in  the  state  of 
Tennessee  and  Summerrille  in  the  state  of 
South  Carolina  and  through  Summerville  to 

[650]Charleston.  The  distance  between  'Memphis 
and  Summerrille  was  averred  to  be  748 
miles,  as  follows:  Between  Memphis  and 
Chattanooga,  310  miles  over  the  Memphis  & 
Charleston  Railroad;  between  Chattanooga 
and  Atlanta,  Georgia,  152  miles  over  the 
East  Tennessee,  Virginia,  &■  Georgia  Rail- 
road; from  Atlanta  to  Augt;sta,  Georgia,  171 
miles  over  the  Georgia  Railroad;  and  from 
Augusta,  Georgia,  to  Summerville,  South 
Carolina,  115  miles  over  the  South  Carolina 
Railway.  The  principal  subject  of  com- 
plaint was,  that  though  Summerville  was  22 
miles  west  of  Charleston  and  was  that  dis- 
tance nearer  to  Memphis,  where  the  hay  and 
grain  shipments  originated,  yet  the  defend- 
ants exacted  from  the  petitioner  and  other 
merchants  of  Summerville  a  freight  charge 
of  28  cents  per  100  pounds  for  hay,  carried 
from  Memphis  to  Summerville,  while  only  19 
cents  per  100  pounds  were  charged  for  the 
same  article  when  carried  to  Charleston,  the 
longer  distance.  It  was  averred  that  the 
rate  of  28  cents  to  Summerville  was  made  up 
of  the  through  rate  to  Charleston,  with  the 
addition  of  the  local  rate  from  Charleston 
to  Summerville  of  8  cents  per  100  pounds. 
It  was  also  alleged  that  the  shipments  of  hay 
to  Summerville  were  made  over  the  same 
line,  in  the  same  direction  as  Charleston, 
and  under  substantially  similar  circum- 
stances and  conditions.  The  freight  charges 
complained  of  were  averred  to  be  in  violation 
of  the  4th  section  of  the  Act  to  Regulate 
Commerce,  commonly  referred  to  as  the  long 
and  short  haul  clause.  Besides,  it  was  al- 
leged that  the  local  rate  between  Summer- 
ville and  Charleston  of  9  cents  per  100 
pounds  was  excessive  and  unreasonable,  and 
that  such  also  was  the  case  as  regards  the 
charge  of  28  cents  from  Memphis  to  Sum- 
merville, and  hence  such  charges  were  in 
violation  of  the  Ist  section  of  the  Act  to 
Regulate  Commerce.  It  was  also  asserted 
that  the  discrimination  and  excessive  rates 
against  Summorville  existed,  not  only  on 
hay,  "but  on  all  articles  of  interstate  com- 
merce coming  to  that  place,  much  to  the 
detriment  and  disadvantage  of  the  town  and 
the  business  of  ite  merchants." 

In    their   answers    certain  of  the  defend- 
ants conceded  that  they  were  subject  to  the 

[•51]Act  to  Regulate  Commerce,  while  'others, 
though  admitting  that  they  were  common 
carriers  and  engaged  in  the  transportation 
of  passengers  wholly  by  railroad  between 
points  in  the  states  of  Tenne.ssee  and  South 
Carolina,  averred  that  they  had  no  joint 
through  tariff  from  Memphis  to  Summer- 
ville, and  therefore  had  no  "line"  from  Mem- 
phis to  Summerville,  in  the  sense  of  the  Act 
to  Regulate  Conunerce,  and  were  in  conse- 

Suence  not  affected  by  the  statute.    All  the 
efendants     averred     that     the    aggr^ate 
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freight  rate  on  hay  carried  from  Mempliia  to 
Simunerville,  aa  well  as  the  local  rate*  from 
Charleston  to  Summerville,  were  just  and 
reasonable.  By  some  of  the  defendmat*  it 
was  allied  that  the  tranaportation  of  hay 
from  Memphis  to  Summerville  was  not  done 
under  substantially  similar  circnnutanees 
and  conditions  as  the  transportation  of  like 
property  from  Memphis  to  Charleston,  and 
hence  the  carriers  were  justified  in  making 
a  lesser  charge  to  Charleston  than  was  made 
to  Summerville,  the  shorter  distance.  The 
dissimilarity  alleged  was  asserted  to  have 
been  caused,  first,  by  the  existence  between 
Memphis  and  Charleston  of  at  least  eight 
competing  lines  of  railroad,  and  second,  by 
the  competition  by  sea  on  hay  and  grain  and 
freight  of  that  class,  originating  in  Chicago, 
New  York,  and  eastern  pointo  and  destined 
to  Charleston  via  the  lakes,  cabal,  and  ocean, 
and  by  part  water  and  part  rail.  The  exact 
condition  of  the  competition  existing  at 
Charleston  because  of  ite  situation  on  the 
seaboard  and  consequent  relations  with 
many  markete  other  than  Memphis,  waa 
steted  in  the  joint  and  several  answers  of 
the  Louisville  &■  Nashville  Railroad  Com- 
pany and  the  Central  Railroad  &  Banking 
Company  as  follows: 

"(Second.)  Charleston  is  a  port  on  the 
.\tlantic  coast,  accessible  and  easily  reached 
from  the  ports  of  Baltimore,  Philadelphia, 
New  York,  Boston,  and  other  eastern  porte 
from  which  hay  is  shipped  by  water.  If  the 
rail  lines  from  Memphis  to  Charleston 
charged  rates  to  Charleston  aa  high  as  the 
rate  to  Summerville,  although  the  latter  rate 
is  in  iteelf  reasonable,  no  hay  would  be 
brought  from  Memphis  to  Charleston,  hut 
Charleston  would  be  supplied  with  hay  from 
north  Atlantic  porto  and  the  railroads  would 
lose  the  hay  business  and  Memphis  would 
lose  a  hay  market. 

•"(Third.)  The  rates  on  western  produce[65a] 
to  Charleston  and  other  coast  cities,  such  as 
Savannah,  Port  Royal,  and  Brunswick,  are 
made  with  a  view  to  actual,  existing  water 
competition.  Western  produce,  such  aa 
grain,  hay,  eto.,  distributed  from  Chicago, 
can  reach  Charleston  through  the  porte  of 
New  York,  Philadelphia,  and  Baltimore  over 
continuous  water  routes  via  the  lakes  and 
canal  or  over  combined  rail  and  water 
routes. 

"The  all-rail  lines  seeking  to  do  busineM 
between  Chicago  and  Charleston  and  other 
coast  cities  are  compelled  to  make  their  rate* 
approximate  those  which  are  offered  by  the 
continuous  water  route  or  by  the  combined 
rail  and  water  routes.  The  all-rail  routes 
make  their  rates  as  much  higher  as  the  dif- 
ference in  the  service  will  permit,  and  those 
rates  are  correspondingly  adjusted  from  all 
western  points,  such  as  Evansville.  Cairo,  St. 
Louis,  Memphis,  etc.  At  present  the  all- 
rail  rate  from  Chicago  to  Charleston  on  bay, 
for  instence,  is  33c.  per  100  lbs.;  from  St. 
Louis,  28c. ;  from  Louisville,  Evansville,  and 
Cairo,  23c.;  and  from  Memphis,  19c — the 
route  through  Memphis  offering  facilities 
for  the  transportetion  of  hay,  grain,  and 
western  producte  generally  from  the  stetea 
of  Missouri,  Kansas,  Nebraska,  etc 
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"The  rate  from  Memphis  to  Charleatoa 
on  hay  is  therefore  forced  upon  the  defend- 
ant lines  by  actual  existing  water  competi- 
tion and  other  competition  beyond  the  con- 
trol of  defendant. 

"The  controlling  element  in  said  competi- 
tion is  the  lake,  canal,  and  ocean  transporta- 
tion between  Chicago  and  Charleston;  or  the 
lake  transportation  from  Chicago  to  Buf- 
falo, or  other  lake  port,  thence  by  rail  to 
New  York,  thence  by  ocean  to  Charleston; 
or  rail  transportation  from  Chicago  to  Bal- 
timore, Philadelphia,  or  New  York,  thence 
by  ocean  to  Charleston." 

On  the  foregoing  issues  testimony  was 
taken  before  the  Commission,  which  entered 
an  order  requiring  the  defendants  to  desist 
on  or  before  a  date  named  from  charging 
any  greater  sum  in  the  aggregate  for  the 
transportation  from  Memphis  to  Sununer- 
vUle  of  hay,  or  other  commodities  carried 
[6SS]by  them,  *imder  circumstances  and  conditions 
similar  to  those  Appearing  in  the  case,  than 
was  being  charged  for  such  transportation 
for  the  longer  distance  to  Charleston.  This 
order,  however,  stated  that  it  was  made 
without  prejudice  to  the  right  of  the  de- 
fendants to  apply  to  the  Commission  for 
relief  imder  the  4th  section  of  the  Act  to 
Regulate  Commerce.  The  order  not  having 
been  obeyed,  Behlmer,  as  authorized  by  {  5 
of  the  act  of  March  2,  1889  (25  Stat,  at  L. 
855,  chap.  382),  amending  {  16  of  the  orig- 
inal act,  filed  his  complaint  in  the  circuit 
court  of  the  United  States  for  the  fourth 
circuit,  eastern  district  of  South  Carolina, 
against  the  defendants  in  the  proceedings 
before  the  Commission  and  the  purchasers, 
assignees,  and  successors  of  some  of  them, 
praying  that  the  court  might  enforce  compli- 
ance with  the  order  of  the. Commission.  By 
stipulation  the  testimony  taken  before  the 
Commission  was  used  at  the  hearing  in  the 
circuit  court,  and  by  consent  certain  documen- 
tary evidence  (consisting  of  railway  agree- 
ments, tariffs,  reports,  ete.),  was  filed  as  ad- 
ditional evidence  on  behalf  of  the  defendants. 

The  case  was  heard  by  the  circuit  court, 
and  on  January  22,  1896,  the  bill  was  or- 
dered to  be  dismissed.  71  Fed.  Rep.  835. 
The  controversy  was  then  taken  by  appeal 
to  the  circuit  court  of  appeals  for  the  fourth 
circuit,  and  that  court  reversed  the  judgment 
of  the  circuit  court,  and  remanded  the  cause 
with  instructions  to  render  a  decree  sub- 
stantially in  accordance  with  the  order  made 
by  the  (jommission.  42  U.  S.  App.  581,  83 
Fed.  Rep.  898,  28  C.  C.  A.  229.  A  motion 
for  a  rehearing  having  been  denied,  the  case 
was  then  brought  to  this  court. 

Mr.  Ed.  Baxter  argued  the  cause  and 
filed  a  brief  for  appellanto. 

.Vr.  Joseph  W.  Bamtoell  filed  a  brief  for 
appellants  in  opposition  to  a  motion  to  va- 
cate supersedeas. 

Mr.  Clandlaa  B.  Northrop  ^trgued  the 
cause  and  filed  a  brief  for  appellw. 

The  contention*  of  eouiuel  sufficiently  ap- 
pear in  the  opinion. 
ITS  V.  M. 


ICr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

*The  questions  which  arise  on  this  record[e54] 
involve  the  consideration  of  several  provi- 
sions of  the  Act  to  Regulate  0>mmerce.    24 
Stot  at  L.  379. 

The  particular  questions  at  issue  and  the 
aspect  in  which  they  arise  will  be  best  shown 
by_  first  considering  the  action  of  the  0>m- 
mission,  then  that  of  the  circuit  court  in  re- 
viewing the  order  of  that  body,  and,  thirdly, 
that  of  the  circuit  court  of  appeals  in  re- 
versing the  decree  of  the  circuit  court.  The 
Commission  held,  as  a  matter  of  fact,  that 
the  carriers  so  conducted  their  business  as 
to  constitute  a  through  line  within  the 
meaning  of  the  commerce  act,  and  were  there- 
fore amenable  to  its  provisions.  It  did  not, 
however,  consider  whether  the  rates  to  Sum- ' 
merville  und  Charleston  were  just  aud  rea- 
sonable, because  it  deemed  it  unnecessary 
to  do  so.  The  reason  for  this  conclusion 
was  stetcd  as  follows: 

"If  it  shall  appear  in  this  case  that  the 
defendants  violate  the  long  and  short  haul 
clause  of  the  law  by  keeping  the  higher  rate 
to  Summerville  in  force,  it  will  be  unneces- 
sary to  consider  in  this  report  whether  the 
rate  to  Summerville  is  in  violation  of  other 
provisions  of  the  law.  In  that  event  the 
prohibition  in  the  4th  section  will  afi'ord  all 
the  reduction  demanded  in  the  complaint." 
4  Inters.  Om.  Rep.  522. 
'  When  it  approached  the  4th  section  of  the 
act,  the  Conmiission  declined  to  weigh  the 
evidence  before  it  as  to  the  existence  of  com- 
petition, except  in  so  far  as  to  enable  it  to 
determine  that  the  evidence  established  that 
the  competition  relied  upon  by  the  carriers 
did  not  originate  at  the  point  of  shipment, 
or  if  it  did  arise  at  such  place  it  was  alone 
engendered  by  the  presence  there  of  other 
carriers  who  were  subject  to  the  commerce 
law. 

This  determination  of  the  Commission  to 
restrict  ito  examination  of  the  evidence  sole- 
ly to  the  extent  necessary  to  enable  it  to 
ascertain  the  source  and  inherent  character, 
and  not  the  materiality  and  substantiality, 
of  the  competition,  and  therefore  to  exclude 
wholly  from  view  the  latter  considerations, 
was  predicated  on  the  conclusion  that,  as  a 
matter  of  law.  no  competition,  however 
great  might  be  its  influence  on  carriage  and 
rate  making,  could  be  by  tlie  carrier  taken 
into  consideration,  of  his  own  motion,  in  de- 
termining whether  a  lesser  sum  would  be 
charged  for  the  longer  than  for  the  shorter 
haul,  if  such  competition  arope  from  the 
sources  or  waswhollyof *theeharacterwhich[665] 
it  was  found  by  the  Ckimmission  the  proof 
established  the  competition  relied  on  to  be. 
That  is  to  sav,  the  Ommission  concluded, 
as  a  matter  of  law,  that  it  was  unnecessary 
to  weigh  the  facte  for  the  purpose  of  deter- 
mining the  materiality  and  extent  of  the  com- 
petition, because,  however  strongly  the  proof 
might  demonstrate  its  potency  upon  traffic 
and  rates,  nevertheless  it  would  be  without 
efficacy  to  give  rise  to  such  substantial  dis- 
similarity us  would  justify  the  carrier,  of 
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hia  own  motion,  to  charge  a  lesser  rate  for 
the  longer  than  for  the  shorter  haul.  Whilst 
this  was  held  to  be  the  law,  at  the  same  time 
it  was  decided  that  the  character  of  com- 
petition, which  from  its  very  nature  was  de- 
cided to  be  inadequate  to  create  such  legal 
dissimilarity  in  the  conditions  as  to  justify 
the  carrier,  of  his  own  motion,  charging  a 
lesser  sum  for  the  longer  than  that  for  the 
shorter  haul,  nevertheless  might  authorize 
the  Commission  to  sanction  the  lesser  charge 
if  the  facts  were  presented  to  the  Commis- 
sion and  its  previous  sanction  to  making 
such  charge  was  obtained.  Therefore  the 
right  of  the  carrier  to  prefer  to  the  Commis- 
sion a  request  for  authority  to  make  the 
charge  complained  of,  predicated  upon  the 
very  grounds  which  were  held  insutlicient 
to  permit  the  carrier  to  do  so,  on  his  own 
motion,  was  fully  reserved.  The  ruling  was, 
then,  this,  that  some  kinds  of  competition, 
however  material  and  substantial  in  their 
operation,  were  yet  inadequate,  for  the  pur- 
pose of  creating  dissimilarity  in  circum- 
stance and  condition,  to  justify  the  inde- 
pendent action  of  the  carrier,  although  the 
identical  conditions  of  competition  might  be 
suiBcient  to  produce  such  dissimilarity  as  to 
justify  the  Commission,  on  application  made 
to  it  for  such  purpose,  to  authorize  the  car- 
rier to  charge  lew  for  a  longer  than  was  ex- 
acted for  a  shorter  distance.  The  Commis- 
■ion  said  in  its  report: 

"There  is  no  showing  in  this  proceeding  of 
competition  by  lines  not  subject  to  the  Act 
to  Regulate  Commerce  for  the  carriage  of 
hay  from  Memphis  to  Charleston,  and  the 
fact  that  there  may  be  competition  for  such 
traflBc  by  lines  which  are  subject  to  the  act, 
or  that  ha^  may  be  carried  to  Charleston  by 
various  rail  and  water,  or  part  rail  and  part 
[6B6]water,  routes  'from  points  other  than  Mem- 
phis, does  not  justify  the  defendant  carriers 
in  departing  from  the  general  rule  of  the  4th 
section  upon  their  own  motion.  Such  con- 
siderations may  constitute  reasons  for  ap- 
plying to  the  Commission  for  relief  under 
the  proviso  clause  of  that  section,  but  for 
reasons  stated  in  our  decisions  of  the  cases 
above  cited  they  do  not  justify  carriers  in 
departing  from  the  rule  of  the  4th  section 
without  such  a  relieving  order.  Water  com- 
petition, to  justify  lower  long-haul  rales, 
must  exist  between  the  point  of  shipment 
and  the  longer-distance  point  of  destination. 
Jamea  d  U.  Buggy  Co.  v.  Cincinnati,  Jf.  0. 
<e  T.  P.  U.  Co.  3  Inters.  Com.  Rep.  682,  4  I. 
C.  C.  Rep.  744.  One  transportation  line  can- 
not be  said  to  meet  the  competition  of  an- 
other transportation  line  for  the  carrying 
trade  of  any  particular  locality,  unless  the 
latter  line  could  and  would  perform  the  serv- 
ice alone  if  the  former  did  not  undertake  it. 
Chattanooga  Bd.  of  Trade  v.  East  Tennessee, 
V.  d  0.  R.  Co.  4  Inters.  Com.  Rep.  213,  5  1. 
C.  C.  Rep.  646.  The  competition  of  markets, 
or  the  competition  of  carrying  lines,  subject 
to  regulation  under  the  Act  to  Regulate 
Commerce,  does  not  justify  carriers  in  mak- 
ing greater  short-haul  or  lower  long-haul 
charges  over  the  same  line  without  an  order 
issuM  by  th«  Conuniasion  on  application 
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therefor  and  after  investigation.  Trammctt 
V.  Clyde  a.  a.  Co.  4  Inters.  Com.  Rep.  120^ 
6  I.  C.  C.  Rep.  324 ;  and  Oerke  Brewing  Go. 
V.  Jjouiaville  d  N.  R.  Co.  4  Inters.  Com.  Rep. 
267,  5  I.  C.  C.  Rep.  699."  4  Inters.  Com.  Rep. 
523. 

The  circuit  court  held  that  one  of  the  de- 
fendants bad  not  been  served  with  process 
so  as  to  cause  any  decree  which  might  be  ren- 
dered to  l>e  conclusive,  and,  moreover,  decided 
that  the  proof  did  not  establish  that  the  car- 
riers, in  the  matter  complained  of,  were  un- 
der a  common  control  and  management  for 
continuous  shipment,  within  the  meaning  of 
the  act,  and  therefore  they  were  not,  as  to 
such  carriage,  amenable  to  the  provisions  of 
the  act.  The  court,  however,  proceeded  •• 
follows  (71  Fed.  Rep.  839): 

"But  if  we  assume,  for  the  sake  of  argu- 
ment, that  all  the  defendants  are  affected  by 
this  charge,  does  it  violate  the  4th  section 
of  the  act  above  quoted?  Judge  Cooley,  in 
Re  Southern  R.  i  8.  8.  Aaso.  I  Inters.  Com. 
Kep.  278,  aub  nom.  Re  Louisville  A  If.  R.  Co. 
1  I.  C.  C.  Rep.  57,  says:  'The  charging  *or[657] 
receiving  greater  compensation  for  the  uiort- 
er  than  for  the  longer  haul  is  sure  [seen]  to 
be  forbidden  only  where  both  are  under  sub- 
stantially the  same  circumstances  and  oon> 
ditions.  And,  therefore,  if  in  any  case  the 
carrier,  without  first  obtaining  an  order  of 
relief,  shall  depart  from  the  general  rule,  its 
so  doing  will  not  alone  convict  it  of  illegal- 
ity,  since,  if  the  circumstances  and  oondi- 
tions  of  the  two  haals  are  dissimilar,  the 
statute  is  not  violated.'  This  is  quoted  with 
approbation  by  the  United  States  circuit 
court,  southern  district  California.  Inter- 
state Oommeroe  Oommitaion  v.  Atohiaon,  T. 
d  H.  F.  R.  Co.  SO  Fed.  Rep.  296,  4  Inters. 
Com.  Rep.  323. 

"When,  then,  may  the  circumstances  and 
conditions  of  the  two  hauls  be  said  to  be  dis- 
similar? Judge  Cooley,  in  the  same  case, 
answers  this  question :  'Among  other  things 
in  cases  where  the  circumstances  and  condi- 
tions of  the  trafRc  were  affected  by  the  ele- 
ment of  <x>mpetition,  and  where  exceptions 
might  be  a  necessity  if  the  competition  were 
to  continue.  And  water  competition  was, 
beyond  doubt,  especially  in  view.' 

"In  the  case  from  50  Fed.  Rep.  above  cited, 
this  is  one  of  the  rubrics:  Tos  Angeles, 
California,  is  a  point  to  which  there  is  active 
competition  in  certain  kinds  of  freight  be- 
tween several  transcontinental  railway  lines, 
direct  or  by  water,  via  Vancouver  and  Saa 
Francisco;  also,  by  ocean  freights  via  Aspin- 
wall  and  the  Straits  of  Magellan,  from  points 
east  of  the  Missouri  river.  And  a  through 
rate  on  the  same  kind  of  freight,  lower  than 
to  San  Bernardino,  an  intermediate,  noncom- 
petitive point,  00  miles  from  Los  Angeles, 
on  one  of  the  competing  railroad  lines,  is 
not  prohibited  by  the  act,  since  the  circum- 
stances and  conditions  were  substantially 
dissimilar.' 

"The  circumstances  of  the  case  at  bar  are 
closely  like  those  of  the  case  just  quoted. 
Charleston  is  a  competitive  point  between  all 
railroad  routes,  routes  partly  by  rail  and 
partly  by  water,  and  routes  all  water.  If 
the  defendants  had  not  eonaented  with  eaeh 
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other  to  lower  the  rate,  no  hay  whatever 
^ould  come  from  the  hay-producing  terri- 
tory tributary  to  Memphis,  and  all  the 
southeast  Atlantic  states  would  be  compelled 
to  rely  on  other  portions  of  the  west,  north, 
[668]or  northeast  for  nay.  '"The  evidence  clearly 
shows  that  the  rate  to  Charleston  was  forced 
down  by  this  competition.  But  this  is  an 
advantage  to  all  the  territory  tributary  to 
Charleston,  and  all  stations  share  in  it.  No 
such  competition  exists  at  Summerville,  a 
small  inland  town.  If  it,  and  others  like  it, 
were  permitted  to  share  in  the  circumstances 
and  conditions  surrounding  Charleston,  and 
to  get  the  benefit  of  the  competition  which 
Charleston  enjoys,  and  they  have  not,  then, 
ex  necessitate,  the  South  Carolina  Railway 
will  he  called  upon  to  elect  between  ito 
through  business  and  its  local  business,  and 
in  this  election  to  give  up  the  former.  Thus, 
all  stations  on  the  line  of  road  will  pay  local 
freight  on  hay,  and  the  market,  to  the  ex- 
tent of  imports  from  Memphis,  will  be  de- 
stroyed. The  interstate  commerce  law  was 
intended  to  promote  trade.  Such  a  con- 
struction as  is  now  sought  would  destroy 
competition,  the  life  of  trade." 

Subsequently  the  attention  of  the  circuit 
court  was  called  to  the  asserted  fact  that 
tbere  had  been  a  service  on  the  defendant,  as 
to  whom  it  was  stated,  in  the  opinion  of  the 
court,  there  had  been  no  service  of  process. 
In  a  memorandum  opinion  the  court  in  sub- 
stance said  that,  conceding,  arguendo,  the 
correctness  of  the  fact  called  to  its  attention, 
as  it  would  not  change  the  result  of  the  de- 
cision it  was  unnecessary  to  further  consider 
it. 

The  circuit  court  of  appeals  decided  that 
the  circuit  court  had  mistakenly  held  that 
one  of  the  parties  essential  to  the  cause  had 
not  been  properly  served,  and  that  the  cir- 
cuit court  had  also  fallen  into  error  in  decid- 
ing that  the  carriers  in  question  were  not, 
within  the  intendment  of  the  commerce  act, 
a  continuous  line  for  through  transportation 
under  a  common  management  and  control. 
When  it  came  to  consider  the  conflicting  con- 
clusions of  the  Commission  and  the  circuit 
court  as  to  the  meaning  of  the  4th  section  of 
the  act,  the  court  held  that  the  interpreta- 
tion adopted  by  the  Commission  was  right, 
and  that  upheld  by  the  circuit  court  was 
wrong.  In  other  words,  the  circuit  court  of 
appeals  decided  that  no  competition  existing 
at  the  place  of  delivery,  however  far  reach- 
ing or  arising  at  the  initial  point  from  the 
[859]action  of  other  'carriers  who  were  subject  to 
the  control  of  the  act,  could  justify  a  car- 
rier in  making  a  greater  charge  for  a  short- 
er than  for  a  longer  haul,  although  such 
competitive  conditions  might  empower  the 
Commission,  on  application  of  the  carrier, 
to  g^ant  the  right  to  make  such  charge.  The 
reasons  which  impelled  the  circuit  court  of 
appeals  to  the  conclusion  by  it  reached  are 
very  clearly  stated  in  its  opinion,  from  which 
a  member  of  the  court  (Morris,  District 
Judge)  dissented.  The  court  said  (42  U. 
S.  App.  594,  83  Fed.  It«p.  006,  28  C.  C.  A. 
236): 

"The  decisions  of  the  Interstate  Commerce 
Commission  concerning  the  proper  constmo- 
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tion  of  §  4  of  the  Interstate  Commerce  Act 
have  not  been  uniformly  sustained  by  the 
decrees  of  the  courts  of  the  United  States  in 
cases  instituted  for  the  purpose  of  enforcing 
the  orders  of  the  Commission  concerning 
that  section,  and,  therefore,  prior  to  the  an- 
nouncement of  the  opinion  of  the  Supreme 
Court  in  the  Social  Circle  Case  [Cincinnati, 
y.  0.  <t  T.  P.  K.  Co.  V.  Interstate  Commerce 
Commission,  162  U.  S.  184,  40  L.  ed.  035, 
3  Inters.  Com.  Rep.  301,  16  Sup.  Ct.  Rep. 
700]  there  was  much  confusion  concerning 
the  true  meaning  of  the  same.  A  careful 
reading  of  that  opinion  impels  us  to  the  con- 
clusion that  the  construction  given  that  sec- 
tion by  the  Interstate  Commerce  Commis- 
sion in  a  number  of  cases  decided  by  it  prior 
to  such  decision  is  the  proper  one.  In  this 
connection  may  be  cited  the  following: 
James  <£  At.  Buggy  Co.  v.  Cincinnati,  N.  0. 
d  T.  P.  It.  Co.  3  Inters.  Com.  Rep.  682,  4 
I.  C.  C.  Rep.  744;  Trammell  v.  Clyde  8.  8. 
Co.  4  Inters.  Com.  Rep.  120,  5  I.  C.  C.  Rep. 
324 ;  Chattanooga  Bd.  of  Trade  v.  East  Ten' 
nessee,  V.  <C-  O.  R.  Co.  4  Inters.  Com.  Rep. 
213,  6  I.  C.  C.  Rep.  546." 

Again: 

"We  adopt  the  conclusion  heretofore 
announced  by  the  Interstate  Commerce  Com- 
mission (4  Inters.  Com.  Rep.  520),  which,  is, 
in  substance,  that,  in  order  to  justify  the 
greater  charge  for  the  shorter  distance 
because  of  water  competition,  the  trans- 
portation as  to  which  such  competition  exists 
mujit  be  concerning  freight  to  the  longer- 
distance  point,  which,  if  not  carried  to  such 
point  by  the  road  giving  the  rate  complained 
of,  could  reach  that  point  by  water  trans- 
portetion;  and  also  that  the  competition  of 
one  transportation  line  cannot  be  said  to 
meet  that  of  another  for  the  carriage  of 
tralBc  *from  any  particular  locality  unless[660] 
one  line  could  perform  the  service  if  the  oth- 
er did  not.  Such  we  believe  to  he  the  true 
meaning  of  {  4  so  far  as  the  point  we  are  now 
considering  is  involved.  We  are  also  of 
opinion  Uiat  the  competition  claimed  by  the 
appellees  to  exist  between  the  different 
markets — particularly  those  of  Memphis, 
Chicago,  and  the  north  Atlantic  ports — to 
supply  the  trade  of  Charleston  with  the  prod- 
ucte  mentioned,  Is  not  in  reality  the  com- 
petition that  affects  rates  from  a  particular 
locality,  but  is  one  that  is  regulated  by  the 
commercial  circumstances  existing  at  those 
pointe,  applicable  to  business  of  that  charac- 
ter and  not  connected  with  the  usual  con- 
ditions under  which  transportation  is  con- 
ducted; nor  does  sucb  competition  in  our 
judgment  create  the  dissimilar  circumstances 
sjnd  conditions  referred  to  in  S  4  of  the  act 
now  under  comsideration.  And  we  further 
hold  that  competition  between  carriers  sub- 
ject to  the  requirements  of  said  act  does 'not 
produce  such  substantial  dissimilarity  in  the 
drcumetences  and  conditions  under  which 
transportation  is  performed  as  will  justify 
such  carriers  in  making  a  greater  charge  for 
the  shorter  than  for  the  longer  haul  without 
an  order  to  that  effect  from  the  Commission 

S anted  by  it  as  provided  for  in  the  proviso 
the  fourth  section." 

Approaching,  then,  a  solution  of  Hbe  quee- 
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tions  which  arise  f  r<na  the  report  of  the  Com- 
mission and  th«  decisions  below  rendered, 
which  substantMlIy  also  embrace  the  essen- 
tial matters  overed  by  the  assignments  of 
error  and  thn  naaterial  issues  which  were 
urged  in  the  lu-^punent  at  bar,  it  appears 
that  the  propositions  involved  are  threefold. 
First.  Wa»  ft  correctly  decided  that  the 
carriers  »»  the  result  of  the  arrangements 
between  tVan  constituted,  within  &e  pur- 
view of  t))e  1st  section  of  the  Act  to  Regu- 
late Oovoneree,  a  continuous  line,  so  far  at 
least  M  regards  the  shipments  between 
MempVis,  Sumnierville,  and  Charleston  T 
Second.  Was  it  correctly  held  by  the  Com- 
nii»>)9n  and  decided  by  tlie  circuit  court  of 
api><«ls.  t^at  under  the  4th  section  of  tlie  act 
no  eompetiiion,  however  material,  unless  it 
*r«^  from  certain  enumerated  sources  or 
w«;8  of  the  inherent  character  stated  by  the 

[•01^*C'ominisRion  and  thecircuitcourtofappeals, 
■■•ould  create  such  dissimihirity  of  circura- 
itance  and  condition  as  would  authorize  the 
tarrier,  ofhisown  motion,  to  charge  a  greater 
rale  for  a  lesser  than  for  a  longer  distance? 
Fhe  provisions  of  the  4th  section  which  are 
involved  in  the  second  proposition  are  as 
follows: 

"!  4.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
tliis  act  to  charge  or  receive  any  greater 
compensation  in  Uie  aggregate  for  the  trans- 
portation of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line,  in 
the  same  direction,  the  shorter  being  included 
within  the  longer  distance;  but  this  shall 
'  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  act  to  charge 
and  receive  as  great  compensation  for  a 
shorter  as  for  a  longer  distance:  Provided, 
however,  that,  upon  application  to  the  Com- 
mission appointed  under  the  provisions  of 
this  act,  such  common  carrier  may,  in  special 
cases,  after  investigation  by  the  Com- 
mission, be  authorized  to  charge  less  for 
longer  than  for  shorter  distances  for  the 
transportaiion  of  passengers  or  property; 
and  the  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  designated 
oommon  carrier  may  be  relieved  from  the 
operation  of  this  section  of  this  act." 

Third.  If  it  be  concluded  that  the  Com- 
mission and  tlie  circuit  court  of  appeals 
erroneously  interpreted  the  4th  section  of  the 
act,  is  the  record  in  such  a  condition  as  to 
justify  this  court  in  deciding,  as  a  question 
of  first  impression,  whether  the  through 
rates  complained  of  were  just  and  reason- 
able, and  whether,  if  yes,  the  proof  offered  by 
the  carrier  established  such  substantial  and 
material  competition  as  would  support  a 
charge  by  the  carrier,  on  his  own  motion,  of 
a  lesser  rate  for  the  longer  than  is  exacted 
for  the  shorter  distance? 

The  first  two  of  the  forgoing  questions  in 
effect  soldy  involve  propositions  of  law,  for, 
although  the  essential  predicate  upon  which 
they  rest  takes  into  consideration  certain 
facts,  they  were  not  disputed  below,   and 

[MS]their  existence  was  *not  denied  in  the  argu- 
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ment  at  bar.  They  may  be  aasumed,  ther^ 
fore,  as  being  unchallenged  for  thepurpoea 
of  the  legal  questions  presented.  We  come, 
then,  to  the  immediate  consideration  of  the 
propositions  above  referred  to  in  the  order 
stated. 

1st.  The  conceded  foots  from  which  it  was 
deduced  as  a  matter  of  law  that  the  carriers 
were  operating  "under  a  common  control, 
management,  or  arrangement  for  p.  continu- 
ous carriage  or  shipment"  werp  as  follows: 
The  several  carriers  tramspoited  hay  from 
Memphis  under  through  bills  of  lading,  by 
continuous  carriage,  to  Summer\'ille  and 
Charleston.  The  several  rotids  shared  in  an 
agreed  rate  on  traffic  to  Charleston  and  in  a 
precisely  equal  in  amount  rate  on  traffic  to 
Summervlllf!.  On  shipments  to  Summer- 
ville,  however,  there  was  added  to  the 
Charleston  rate  the  amount  of  the  local  rate 
from  Charleston  to  Summcrville,  the  benefit 
of  which  additional  exaction  was  solely  re- 
ceived by  the  local  road  on  which  Summcr- 
ville was  situated.  The  contention  that 
under  tliis  state  of  faota  the  carriers  did  not 
oooetitute  a  continuous  line,  bringing  them 
within  the  control  of  the  Act  to  Begulate 
Commerce,  is  no  longer  open  to  controversy 
in  tills  court.  In  Cincinnati,  Jf.  O.  <C  T.  P. 
R.  Co.  v.  Jnterstatf  Commerce  Commieaion, 
162  U.  S.  184,  40  L.  ed.  935,  6  Inters.  Com. 
Rep.  391,  16  Sup.  CL  Rep.  700,  decided 
since  the  case  in  hand  was  before  the  Com- 
mission and  the  circuit  court,  it  was  held 
under  a  state  of  fact  substantially  similar  to 
that  here  found,  that  the  carriers  were  ther^ 
by  subject  to  the  Act  to  Regulate  Commerce. 

2d.  It  is,  as  we  have  said,  unoontroverted 
that  all  the  competition  relied  on  by  the 
carriers  to  establish  that  there  was  a  dis- 
similarity of  circumstance  and  condition 
arose  solely  from  two  sources:  either  that 
originating  at  Memphis,  the  initial  point  of 
the  trallic,  from  the  presence  there  of  carriers 
who  were  subject  to  the  provisions  oi  th» 
ocmmerce  act,  or  competition  based  on  tba 
fact  that  Charleston  was  connected  with  or 
accessible  to  lines  of  rail  and  wat«r  commu- 
nication which  brought  it  in  relation  with 
many  other  places  ajid  markets  other  than 
Memphis,  thereby  creating  competition  be- 
tween Memphis  and  Charleston,  the  claim 
being  that  Memphis  would  have  been  de- 
prived of  the  benefits  of  the  Cliarleston 
traffic,  and  Charleston  'would  be  alsocutolI[66S] 
from  the  Memphis  supply,  if  the  rates  from 
Memphis  to  Charleston  had  not  been  made 
lower  to  meet  tiie  competition  at  Charleston. 

The  construction  of  the  4th  section  of  the 
Act  to  Regul.ite  Commerce  and  the  question 
whether  competition  which  materially  oper- 
ated on  traffic  and  rates  was  a  proper  sub- 
ject to  be  considered  by  a  carrier  in  clmrg- 
ing  a  greater  rate  for  the  shorter  than  was 
asked  for  the  longer  distance,  on  account 
of  the  dissimilarity  of  circumstance  and  con- 
dition produced  by  such  competition,  has 
recently,  after  elaborate  argument  and  groat 
consideration,  been  passed  upon  by  this 
court.  In  Texas  <£  P.  R.  Co.  v.  Inttrstate 
Commerce  Commission,  102  U.  S.  197,  40  L. 
ed.  940,  S  Inters.  Coin.  Rep.  405,  10  Sup.  Ct 
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Rejf.  666,  the  facts  as  stated  by  the  court 
which  are  pertinent  to  the  legal  question  now 
under  consideration  were  briefly  as  follows 
(pp.  196-200,  L.  ed.  pp.940, 941,  Inters.  Com. 
Esp.  pp.  406,  407,  Sup.  Ct.  Rep.  p.  608)  : 
The  Interstate  Commerce  Commission  en- 
tered an  order  directing  the  railway  to 
"forthwith  cease  and  desist  from  carrving 
any  article  of  imported  traffic  shipped  from 
any  foreign  port  through  any  port  of  entry 
of  the  Unitcil  States,  or  any  port  of  entry 
in  a  foreign  country  adjacent  to  the  United 
States,  upon  tjirough  bills  of  lading  destined 
to  any  place  within  the  United  States,  at 
any  other  than  upon  the  inland  tariff  cov- 
ering other  freight  from  such  port  of  entry 
to  such  placo  of  destination,  or  at  any  other 
than  the  same  rates  established  in  such  in- 
land tariff  for  the  carriage  of  otlier  like  kind 
of  freight,  in  the  elements  of  bulk,  weight, 
value,  and  expense  of  carriage."  The  rail- 
way company  refused  to  obey  the  order,  and 
a  proceeding  was  initiated  by  complaint 
filed  in  the  circuit  court  to  compel  it  to  do 
so.  The  substance  of  the  answer  of  the  rail- 
road, so  far  as  material  to  the  matter  now 
under  review,  was  thus  recited  by  the  court 
(pp.  205,  206,  L.  ed.  pp.  942,  943,  Inters. 
Ck>m.  Rep.  p.  412,  Sup.  (X  Rep.  670) : 

"The  answer  of  the  Texas  &  Pacific  Rail- 
way Company  to  the  petition  of  the  New 
York  Board  of  Trade  It,  Transportation  be- 
fore the  Interstate  Commerce  Commission, 
and  the  .answer  of  said  company  to  the  pe- 
tition of  the  Commission  filed  in  the  circuit 
court,  allege  that  rates  for  the  transporta- 
tion of  commodities  from  Liverpool  and  Lon- 
don, England,  to  San  Francisco,  California, 
are  in  effect  fixed  and  controlled  by  the  com- 
petition of  sailing  vessels  for  the  entire  dis- 
[604]tance;  *by  steamships  and  sailing  vessels  in 
corinection  with  railroads  across  the  isth- 
mus of  Panama;  by  steamships  and  sailing 
vessels  from  Europe  to  New  Orleans,  con- 
necting these  under  through  arrangements 
with  the  Southern  Pacific  Company  to  San 
Francisco.  That,  unless  the  defendant  com- 
pany charges  substantially  the  rates  speci- 
fied in  its  answer,  it  would  be  prevented,  by 
reason  of  the  competition  aforesaid,  from  en- 
gaging in 'the  carrying  and  transportation 
of  property  and  import  traffic  from  Liver- 
pool and  London  to  San  Francisco,  and 
would  lose  the  revenue  derived  by  it  there- 
from, which  is  considerable,  and  important 
and  valuable  to  said  company.  That  the 
rates  charged  by  it  are  not  to  the  prejudice 
or  disadvantage  of  New  Orleans,  and  work 
no  injury  to  that  community,  because,  if 
said  company  is  prevented  from  participat- 
ing in  said  traffic,  such  traffic  would  move 
via  the  other  routes  and  lines  aforesaid 
without  benefit  to  New  Orleans,  but,  on  the 
contrary,  to  its  disadvantage.  That  the 
foreign  or  import  traffic  is  upon  orders  by 
persons,  firms,  and  corporations  in  San  Fran- 
cisco and  vicinity  buying  direct  of  first 
bands  in  London,  Liverpool,  and  other 
European  markets;  and  if  the  order  of  the 
Commission  should  be  carried  into  effect  it 
would  not  result  in  discontinuance  of  that 
practice  or  in  inducing  them  to  buy  in  New 
175  V.  n. 


Orleans  in  any  event.  That  the  result  of 
the  order  would  be  to  injuriously  affect  the 
defendant  company  in  the  carriage  of  arti- 
cles of  foreign  imports  to  Memphis,  St.  Lou- 
is, Kansas  City,  and  other  Missouri  river 
points." 

After  stating  that  the  foregoing  facts 
were  fully  established  by  the  proof  and  in  ef- 
fect conceded,  and  after  remarking  (p.  207, 
L.  ed.  p.  043,  Inters.  Com.  Rep.  p.  413,  Sup.  Ct. 
Rep.  p.  070)  that  they  "would  seem  to  con- 
stitute 'circumstances  and  conditions' worthy 
of  consideration,  when  carriers  are  charged 
with  being  guilty  of  unjust  discrimination 
or  of  giving  unreasonable  and  undue  pref- 
erence or  advantage  to  any  person  or  local- 
ity," the  court  observed  (p.  217,  L.  ed.  p.  947, 
Inters.  Com.  Rep.  pp.  422,  423,  Sup.  Ct  Rep. 
p.  674)  : 

"The  Commission  justified  its  action  whol- 
ly  upon  the  construction  put  by  it  on  the  Act 
to  Regulate  Commerce,  as  forbiddirig  the 
Commission  to  consider  the  'circumstances 
and  conditions'  attendant  upon  the  foreign 
traffic  as  such 'circumstances 'and  conditions'rgQsj 
as  they  are  directed  in  the  act  to  consider. 
The  Commission  thought  it  was  constrained 
by  the  act  to  regard  foreign  and  domestic 
traffic  as  like  kinds  of  traffic  under  substan- 
tially similar  circumstances  and  conditions, 
and  that  the  action  of  the  defendant  com- 
pany in  procuring  through  traffic  that  would, 
except  for  the  through  rates,  not  reach  the 
port  of  New  Orleans,  and  in  taking  its  pro 
rata  share  of  such  rates,  was  an  act  of  'un- 
just discrimination,'  within  the  meaning  of 
the  act. 

"In  so  construing  the  act  we  think  the 
Ck>nmussion  erred." 

Later,  in  recurring  to  the  subject  of  com- 
petition as  creating  dissimilarity  of  circum- 
stance and  condition,  the  court  said  (p. 
233,  L.  ed.  p.  052,  Inters.  Com.  Rep.  p.  437, 
Sup.  Ct.  Rep.  pp.  680,  681 )  : 

"That  among  the  circumstances  and  con- 
ditions to  be  considered,  as  well  in  the  case 
of  traffic  originatiog  in  foreign  portA  as  in 
the  case  of  traffic  originating  within  the  lim- 
its of  the  United  States,  competition  that 
affects  rates  should  be  considered,  and  in  de- 
ciding whether  rates  and  charges  made  at  a 
low  rale  to  secure  foreign  freights  which 
would  otherwise  go  by  other  competitive 
routes  are  or  are  not  undue  and  unjust,  the 
fair  interests  of  the  carrier  companies  nnd 
the  welfare  of  the  community  which  is  to 
receive  and  consume  the  commodities  are  to 
be  considered." 

In  Interttate  Oommeroe  Oommistion  r.  At- 
ahama  Midland  R.  Oo.  168  U.  S.  144,42Ii.  ed. 
414,  18  Sup.  Ct.  Rep.  46,  the  controversy  was 
this :  A  proceeding  was  commenced  to  compel 
a  carrier  to  obey  an  order  of  the  Commission 
forbidding  the  charge  of  a  lesser  rate  for 
transportation  to  Montgomery,  the  longer 
distance,  than  was  charged  to  Troy  on  the 
same  line,  the  shorter  distance.  The  na- 
ture of  the  competition  relied  on  by  the  car- 
riers is  fully  shown  by  a  statement  in  the 
opinion,  referring  to  one  of  the  assignmenta 
of  error  made  in  the  cause.    The  court  said 
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(Id.  p.    162,  L.  ed.  p.  421,    Sup.  Ct  Rep. 
p.  47) : 

"Errors  are  liketTi&e  assigned  to  the  ac- 
tion of  the  court  in  having  failed  and  re- 
fused to  aflinn  and  enforce  the  report  and 
opinion  of  the  Commission,  wherein  it  was 
found  and  decided,  among  other  things,  that 
the  defendants,  common  carriers  which  par- 
ticipate in  the  transportation  of  class  goods 
(666]lo  Troy  *from  Louisville,  St.  Louis,  and  Cin- 
cinnati, and  from  New  York,  Baltimore,  and 
other  northeastern  points,  and  the  defend- 
ants, common  carriers  which  participate  in 
the  transpoi'talion  of  phosphate  rock  from 
South  Carolina  and  Florida  to  Troy,  and  the 
defendants,  common  carriers  which  partici- 
pate in  the  transportation  of  cotton  from 
Troy  to  the  ports  of  New  Orleans,  Bruns- 
wick, Savannah,  Charleston,  West  Point, 
or  Norfolk,  as  local  shipments  or  for  export, 
have  made  greater  charges,  under  substan- 
tially similar  circumstances  and  conditions, 
for  the  shorter  distance  to  or  from  Troy 
than  for  longer  distances  over  the  same  lines 
in  the  same  direction,  and  have  unjustly  dis- 
criminated in  rates  against  Troy,  and  sub- 
jected said  place  and  dealers  and  shippers 
therein  to  undue  and  unreasonable  prejudice 
and  disadvantage  in  favor  of  Montgomery, 
Eufaula,  Columbus,  and  other  places  and  lo- 
calities and  dealers  and  shippers  therein, 
in  violation  of  the  provisions  of  the  Act  to 
Regulate  Commerce." 

It  will  thus  be  observed  that  the  facts  pre- 
sented were,  in  legal  effect,  the  equivalent 
of  those  arising  on  this  record.  The  com- 
petition which  the  carrier  asserted  had  cre- 
ated such  dissimilarity  of  circumstance  and 
c6ndition  as  justified,  on  its  own  motion,  the 
lesser  charge  for  the  longer  than  was  made  for 
the  shorter  distance,  wascoropetitionnotonly 
arising  by  water  transportation,  but  alleged 
to  spring  from  common  carriers  who  were 
confessedly  subject  to  the  control  of  the  Act 
to  Regulate  Commerce.  The  error  which  it 
was  asserted  the  record  contained  was  that 
such  competition  had  been  held,  by  the  lower 
courts,  sufficient  to  create  dissimilar  circum- 
stances and  conditions,  and  that  the  right  of 
the  carrier  to  avail  himself  of  snch  dissimi- 
larity without  the  previous  assent  of  the 
Commission  had  been  also  sustained.  This 
court  said  (pp.  162,  163,  L.  ed.  p.  421,  Sup. 
Ct  Rep.  p.  47): 

"Whether  competition  between  lines  of 
transportation  to  Montgomery,  Eufaula,  and 
Columbus  justifies  the  giving  to  those  cities 
a  preference  or  advantage  in  rates  over  Troy, 
and,  if  so,  whether  such  a  state  of  feuits  jus- 
tifies a  departure  from  equality  of  rates 
without  authority  from  the  Interstate  Com- 
merce Commission  under  the  proviso  of  the 
[667]4th  section  *of  the  act,  are  questions  of  con- 
struction of  the  statute,  and  are  to  be  deter- 
mined before  we  reach  the  question  of  fact 
in  this  case." 

Proceeding  to  the  question  of  law,  the  con- 
struction of  the  fourth  section,  which  was 
involved  in  supporting  the  interpretation  of 
the  Commission,  it  was  stated,  as  follows: 
"It  is  contended  in  the  brief  filed  on  behalf  { 
of  the  Interstata  Commerce  Conmiission  that 
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the  existence  of  rival  lines  of  transportation, 
and  consequently,  of  competition  for  th« 
trafBc,  are  not  facta  to  be  considered  .  .  . 
when  determining  whether  property  trans- 
ported over  the  same  line  is  carried  'under 
substantially  similar  circumstances  and  con- 
ditions' as  that  phrase  is  found  in  tlie  4th 
section  of  the  act."  The  court  then  exam- 
ined this  question,  and  after  citing  from  an 
opinion  of  Judge  Cooley  in  the  matter  of 
Re  Southern  K.  £  8.  B.  Aaao.  1  Inters.  Com. 
Rep.  278,  287,  «u&  nom.  Re  Louisville  A  N.  R. 
Co.  1 1.  C.  C.  Rep.  31,  78,  said  (p.  164,  L.  ed. 
p.  422,  Sup.  Ct.  Rep.  p.  48) : 

"That  competition  is  one  of  the  most  ob- 
vious and  effective  circumstances  that  make 
the  conditions,  under  which  a  long  and  short 
haul  is  performed,  substantially  dissimilar, 
and  as  such  must  have  been  in  the  contem- 
plation of  Congress  in  the  passage  of  the  Act 
to  Regulate  Commerce,  has  b^n  held  by 
many  of  the  circuit  courts.  It  is  suflJcient 
to  cite  a  few  of  the  number:  Em  part« 
Koehler,  31  Fed.  Rep.  315,  1  Inters.  Com. 
Rep.  317;  Missouri  P.  R.  Co.  v.  Texas  A  P. 
R.  Co.  31  Fed.  Rep.  862,  4  Inters.  Com.  Rep. 
434;  Interstate  Commerce  Commission  t. 
Atchison,  T.  i  8.  F.  R.  Co.  50  Fed.  Rep.  296, 
4  Inters.  Com.  Rep.  323;  Interstate  Com- 
merce Commission  v.  Cincinnati,  Jf.  O.  A  T. 
P.  R.  Co.  66  Fed.  Rep.  925,  043,  4  Inters. 
Com.  Rep.  332;  Behlmer  v.  Louisville  A  Jf. 
R.  Co.  71  Fed.  Rep.  835;  Interstate  Com- 
merce Commission  v.  Louisville  A  N.  R.  Co. 
73  Fed.  Rep.  409." 

It  is  to  be  remarked  that  among  the  cases 
approvingly  cited  in  the  passage  just  quoted 
will  be  found  the  opinion  of  the  circuit  court 
in  the  very  case  now  before  us,  which  opin- 
ion was  opposed  to  the  construction  of  the 
law  taken  by  the  Commission  and  to  that 
announced  by  the  circuit  court  of  appeals  in 
this  cause.  Referring  to  the  claim  tnat  un- 
der a  correct  interpretation  of  the  proviso 
of  the  4th  section  carriers  were  not  allowed 
to  avail  themselves  of  dissimilar  *circum-[668] 
stances  and  conditions,  arising  from  compe- 
tition, without  the  previous  assent  of  Uie 
Commission,  the  court  again  cited  from  an 
opinion  of  the  Interstate  Commerce  Commis- 
sion delivered  by  Judge  Cooley,  *as  follows 
(pp.  168,  169,  L.  ed.  pp.  423,  424,  Sup.  Ot 
Rep.  pp.  49,  50) : 

"That  which  the  act  does  not  declare  un- 
lawful must  remain  lawful  if  it  was  so  b^ 
fore,  and  that  which  it  faile  to  forbid  th* 
carrier  is  left  ai  liberty  to  do,  without  per- 
mission of  anyone.  .  .  .  The  charging 
or  receiving  the  greater  compensation  for 
the  shorter  than  for  the  longer  haul  is  seen 
to  be  forbidden  only  when  both  are  under 
substantially  similar  circumstances  and  con- 
ditions; and,  therefore,  if  in  any  case  the 
carrier,  without  first  obtaining  an  order  of 
relief,  shall  depart  from  the  general  rule,  its 
doing  so  will  not  alone  convict  it  of  illegal- 
ity, since,  if  the  circumstances  and  condi- 
tions of  the  two  hauls  are  dissimilar,  the 
statute  is  not  violated.  .  .  .  Beyond 
question,  the  carrier  must  judge  for  itself 
what  are  the  'substantially  similar  circum- 
stances and  conditions'  iraich  preclude  tb« 
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special  rate,  rebate,  or  drawback,  which  is 
made  unlawful  by  the  2d  section,  since  no 
tribunal  is  empowered  to  judge  for  it  until 
after  the  carrier  has  acted,  and  then  only 
for  the  purpose  of  determining  whether  its 
action  constitutes  a  violation  of  law.  The 
carrier  judges  on  peril  of  the  consequences ; 
but  the  special  rate,  rebate,  or  drawback 
which  it  grants  is  not  illegal  when  it  turns 
out  that  the  circumstances  and  conditions 
were  not  such  as  to  forbid  it;  and  as  Con- 
gress clearly  intended  this,  it  must  also, 
when  using  the  same  words  in  the  4th  sec- 
tion, have  intended  that  the  carrier,  whose 
privilege  was  in  the  same  way  limited  by 
them,  should  in  the  same  way  act  upon  ite 
judement  of  the  limiting  circumstances  and 
conditions." 

And  the  approval  of  the  construction  given 
to  the  act  in  the  passage  from  the  opinion  of 
Judge  Cooley  was  not  left  to  implication, 
since  the  court  added  (p.  169,  L.  ed.  p.  424, 
Sup.  Ct.  Rep.  p.  60)  : 

"The  view  thus  expressed  has  been  adopted 
in  several  of  the  circuit  courts  {Interstate 
Commerce  Commission  v.  Atchison,  T.  <£  8. 
F.  R.  Co.  60  Fed.  Rep.  295,  300,  4  Inters. 
Com.  Rep.  323;  Interstate  Commerce  Com- 
miasion  v.  Cincinnati,  H.  O.  A  T.  P.  R.  Co. 
56  Fed.  Rep.  025,  943,  4  Inters.  Com.  Rep. 
3312;  Behlmer  v.  Louisville  <£  N.  R.  Co.  71 
[•69]Fed.  Rep.  835,  839)  ;  'and  we  do  not  think 
the  courts  below  erred  in  following  it  in  the 
present  case.  We  are  unable  to  suppose 
that  Congress  intended,  by  the  4th  section 
and  the  proviso  thereto,  to  forbid  common 
carriers,  in  cases  where  the  circumstances 
and  conditions  are  substantially  dissimilar, 
from  making  different  rates  until  and  un- 
less the  Commission  shall  authorize  them  so 
to  do." 

It  is  then  settled  that  the  construction 
given  in  this  cause  by  the  Interstate  Com- 
merce Commission  and  the  circuit  court  of 
appeals  to  the  4th  section  of  the  Act  to  Reg- 
ulate Comnicrco  was  erroneous,  and  hence 
that  both  the  Interstate  Commerce  Commis- 
sion and  the  circuit  court  of  appeals  mis- 
takenly considered,  as  a  matter  of  law,  that 
competition,  however  material,  arising  from 
carriers  who  were  subject  to  the  Act  to  Regu- 
late Commerce  could  not  be  taken  into  con- 
sideration, and  likewise  that  all  competi- 
tion, however  substantial,  not  originating  at 
the  initial  point  of  the  traffic,  was  equally, 
as  a  matter  of  law,  excluded  from  view.  It 
follows  that  the  decree  of  the  circuit  court 
must  be  reversed  unless  it  be  the  duty  of 
this  court  to  examine  the  evidence,  which 
was  not  passed  on  by  the  Commission  or 
the  circuit  court  of  appeals,  for  the  purpose 
of  ascertaining  whether  the  competition  re- 
lied on  was  80  substantial  and  so  control- 
ling on  trafTic  and  rates  as  to  cause  it  to 
produce  a  dissimilarity  of  circumstance  and 
eondition  within  the  meaning  of  the  4th 
section  of  the  act.  A  consideration  of  this 
subject  leads  to  a  solution  of  the  third  ques- 
tion which  we  have  previously  stated  was 
involved  in  the  cause.  In  passing,  however, 
it  is  well  to  say  that  both  the  opinions  of 
this  court,  just  referred  to,  were  announced 
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subsequently  to  the  decision  in  this  case  by 
the  Interstate  Commerce  Commission  and  of 
the  circuit  court,  and  moreover  that  the 
opinion  of  this  court  in  the  last  cause  (the 
Midland  Case)  was  annoimced  after  the  de- 
cision of  the  circuit  court  of  appeals  of  the 
case  now  here.  Indeed,  since  the  decision 
last  referred  to,  it  is  not  denied  that  the  In- 
terstate Commerce  Commission  have  recog- 
nized that  the  interpretation  previously 
given  by  it  to  the  4th  section  had  been  de- 
cided to  be  unsound,  hence  in  the  practical 
application  of  the  law, since *thedecision  by[670] 
this  court  in  the  Midland  Case,  the  construc- 
tion of  the  statute  which  was  announced  by 
the  Commission  in  previous  cases  as  well  as 
in  this  has  no  longer  been  applied.  II  Ann. 
Rep.  I.  C.  C.  (1897),  pp.  38,  43,  91;  So- 
vannah  Bureau  of  Freight  d  TrattsportatUm 
V.  Charleston  A  R.  R.  Co.  7  Inters.  Com.  Rep. 
479,  480. 

Before  determining  the  final  question  we 
notice  certain  contentions  pressed  in  argu- 
ment, whereby  it  is  asserted  that  there  is 
such  a  difference  between  the  legal  issues 
here  arising  and  those  which  were  presented 
in  the  cases  referred  to  that  this  case  should 
not  be  controlled  by  them.  In  any  event, 
it  is  argued,  the  action  of  the  Commission 
and  the  circuit  court  of  appeals  in  this  con- 
troversy was  of  such  a  nature  as  to  render 
the  previous  rulings  of  this  court  inapposite, 
and  hence  it  is  unnecessary  to  apply  them. 
Whilst  it  is  not  denied  as  regards  compe- 
tition arising  from  other  carriers  at  the 
place  of  origin  of  the  traffic,  who  were  sub- 
ject to  the  control  of  the  Act  to  Regulato 
Commerce,  that  the  decision  here  under  re- 
view is  not  in  accord  with  the  rulings  of  this 
court,  such  it  is  claimed  is  not  the  case  as 
to  competition  not  originating  at  the  in- 
itial point  of  carriage.  From  this  premise 
it  is  argued  that  it  was  correctly  decided  be- 
low that  substantial  and  material  compe- 
tition resulting  from  conditions  existing  at 
the  point  of  delivery  (such  as  accessibility 
of  that  place  to  other  lines  of  transportation 
from  other  places  by  rail  or  water,  or  both, 
was,  as  a  matter  of  law,  correctly  decided  be- 
low to  be  without  l^al  efficacy  in  produc- 
ing dissimilarity  of  circumstances  and  con- 
ditions. In  this  regard,  then,  the  decree 
below,  it  is  insisted,  was  correct.  But  the 
facts  which  were  presented  in  the  records 
passed  on  by  this  court,  in  the  cases  to  which 
we  have  referred,  do  not  justify  the  premise 
from  which  this  presumed  difference  is  de- 
duced. We  do  not  stop,  however,  to  analyze 
those  facts,  because,  granting,  arguendo, 
the  assumption  upon  which  the  suggested 
distinction  is  based,  we  think  it  is  without 
merit.  What  was  decided  in  the  previous 
cases  was  that  under  the  4th  section  of  the 
act  substantial  competition  which  materially 
affected  transportation  and  rates  might, 
under  the  statute,  be  competent  to  produce 
dissimilarity  *of  circumstances  and  condi-[671] 
tions,  to  be  taken  into  consideration  by  the 
carrier  in  charging  a  greater  sum  for  a  les- 
ser than  for  a  longer  haul.  The  meaning  of 
the  law  was  not  decided  to  be  that  one  kind 
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of  competition  could  be  considered  and  not 
another  liind,  but  that  all  competition,  pro- 
rided  it  possessed  the  attributes  of  produc- 
ing a  substantial  and  material  effect  upon 
traffic  and  rate  making,  was  proper  under 
the  statute  to  be  taken  into  consideration. 
Indeed,  if  the  distinction  contended  for  were 
sound  it  would  follow  that  the  greater  and 
more  material  competition  would  be  with- 
out weight  in  determining  whether  a  dissim- 
ilarity of  circumstances  and  conditions  ex- 
isted, whilst  the  lesser  competition  would 
be  potential  for  such  purpose.  Not  only 
this,  but  if  the  distinction  be  applicable, 
only  that  competition  which  might  deflect 
at  the  point  of  origin  the  tralTic  from  one 
carrier  to  another  would  be  within  the  pur- 
view of  that  portion  of  the  4th  section  now 
under  consideration,  and  competition  which 
was  so  great  as  to  absolutely  prevent  the 
movement  of  the  traffic,  unless  the  lesser 
rate  was  exacted,  would  be  outside  of  its 
operation.  This  would  lead  to  the  construc- 
tion that  the  statute,  in  empowering  a  car- 
rier, tinder  certain  competitive  conditions, 
of  his  own  volition,  to  eyact  a  lesser  rate  for 
the  longer  haul,  contemplated  only  the  in- 
terest of  some  particular  carrier,  and  not  at 
all  the  public  utei'est.  Whilst  the  unsound- 
ness of  the  proposition  is  thus  shown,  from 
the  contradiction  which  inheres  in  it,  the 
erroneous  conception  upon  which  it  rests  is 
fully  demonstrated  in  the  following  excerpt 
from  the  opinion  in  Texas  <£  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  102  U.  S. 
211.  40  L.  ed.  945,  5  Inters.  Com.  Rep.  417, 
16  Sup.  Ct.  Rep.  'C72: 

"So,  too,  it  could  not  be  readily  supposed 
that  Congress  intended,  when  regulating 
such  commerce,  to  interfere  with  and  inter- 
rupt, much  less  destroy,  sources  of  trade  and 
commerce  already  existing,  nor  to  overlook 
the  property  rights  of  those  who  had  in- 
vested money  in  the  railroads  of  the  coun- 
try, nor  to  disregard  the  interests  of  the 
consumers,  to  furnish  whom  with  merchan- 
dise is  one  of  the  principal  objects  of  all 
systems  of  transportation." 

Indeed,  in  the  cases  by  which  the  contro- 
[C72]versy  here  before  *us  is  controlled,  attention 
was  pointedly  called  to  the  fact  that  in  con- 
sidering the  power  of  the  carrier,  of  his  own 
motion,  to  charge  a  lesser  sum  for  the  longer 
haul,  not  only  was  the  interest  of  the  carrier 
to  be  talcen  into  account,  but  also  the  in- 
terest of  the  public,— especially  at  the  place 
from  which  the  traffic  moved  and  the  place 
to  which  it  was  to  be  delivered,  and  to  these 
principles  we  shall  before  concluding  again 
advert. 

The  argument  upon  which  it  is  claimed 
that  even  if  the  legal  principles  here  involved 
are  not  to  be  distinguished  from  those  estab- 
lished by  the  decisions  of  this  court,  never- 
tiieless  the  decree  of  the  circuit  court  of  ap- 
peals should  be  affirmed,  is  as  follows: 

The  Commission  and  the  circuit  court  of 
appeals,  it  is  asserted,  although  they  may 
have  expressed  erroneous  opinions  as  to  the 
construction  of  the  statute,  yet,  ultimately, 
in  substance,  decided,  as  a  matter  of  fact,  that 
the  competition  was  not  of  sufficient  weight 
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to  bring  about  dissimilarity  of  circumstance* 
and  conditions.  But  this  suggestion  is  with- 
out merit.  We  have  shown,  in  our  previous 
analysis  of  the  action  of  the  Commission  and 
of  tlie  views  expressed  by  the  circuit  court 
of  appeals,  that  whilst  the  facts  were  con- 
sidered in  so  far  as  was  necessary  to  deter- 
mine that  the  competition  was  due  only  to 
certain  particular  causes,  the  result  of  the 
competition  was  not  examined  in  order  to 
ascertain  the  substantial  materiality  of  it» 
operation  on  traffic  and  rates.  And  this,  be- 
cause both  the  Commission  and  the  circuit 
court  of  appeals  determined  that  competi- 
tion of  the  particular  character  which  they 
found  that  relied  on  to  be,  as  a  matter  oif 
law,  however  weighty  in  its  operation  on 
rates,  was  not  legally  entitled  to  be  consid- 
ered in  reviewing  the  action  of  the  carrier. 
This  failure  to  consider  the  evidence 
points  to  the  distinction  between  this  cause 
and  that  of  Cincinnati,  Jf.  O.  rf  T.  P.  R.  Co. 
V.  Interstate  Commerce  Commi.tsion,  162  U. 
S.  184,  40  L.  ed.  935,  5  Inters.  Com.  Rep.  391, 
16  Sup.  Ct.  Rep.  700,  upon  which  reliance  is 
placed.  In  that  case  the  court,  from  an  ex- 
amination of  the  whole  record,  considered 
that  the  result  of  the  action  of  the  Commis- 
sion and  the  circuit  court  of  appeals  had 
been  substantially  to  decide,  not  that  the 
character  of  competition  relied  on  could  net 
be  taken  'into  view,butthat,fullyweighing[873] 
and  considering  it,  sufficient  proof  did  not 
result  to  show  that  it  was  so  substantial 
and  so  material  as  to  justify  deciding  that 
.there  were  dissimilar  circumstances  and 
conditions.  The  judgment  below  was,  be- 
cause of  this  view  as  to  such  question,  af- 
firmed. The  court  said  (p.  194,  L.  ed.  p. 
U3S,  Inters.  Com.  Rep.  p.  401,  Sup.  Ct  Rep. 
p.  704)  :  "But  the  question  was  one  of  fact 
peculiarly  within  the  province  of  the  Com- 
mission whose  conclusions  have  been  accept- 
ed and  approved  by  the  circuit  court  of  ap- 
peals, and  we  find  nothing  in  the  record  to 
make  it  our  duty  to  draw  a  different  con- 
clusion." If  it  be  again,  arguendo,  conced- 
ed the  state  of  the  record  in  that  cose  was 
such  that  an  analysis  of  the  action  taken  be- 
low might  have  well  led  the  court  to  a  dif- 
ferent opinion;  in  other  words,  might  have 
justified  it  in  holding  that  both  the  Commis- 
sion and  the  circuit  court  of  appeals  had 
rested  their  conclusions,  not  on  the  want  of 
proof  as  to  the  claimed  competition,  but  sole- 
ly on  the  absence  of  legal  power  to  assert 
competition  of  the  character  relied  on,  such 
concession  could  have  no  influence  upon  the 
decision  of  this  cause.  This  follows  because 
the  only  deduction  possible  from  the  propo- 
sition would  be  that  the  particular  case  had 
been  decided  on  a  question  of  fact,  when  it 
should  have  been  controlled  by  a  question  of 
law,  which  would  afford  no  reason  for  the 
failure  to  apply  sound  principles  of  law  to 
the  facts  of  this  record.  It  involves  a  com- 
plete non  seguitur  to  assert  that  because  le- 
gal principles  may  not  have  been  applied  to 
a  given  case,  on  the  assumption  that  the  facts 
did  not  render  their  application  necessary, 
therefore,  in  future  cases,  where  it  was  found 
that  the  facts  brought  the  controversy  with- 
in the  principles,  they  should  not  be  applied. 
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It  remains  only  to  examine  the  last  qnen- 
tlos — ^that  is,  whether  this  court,  as  a  mat- 
ter of  first  impression,  should  weigh  the  evi- 
dence for  the  purpose  of  ascertaining  wheth- 
er it  established  such  substantial  and  mate 
rial  competition  as  justified  the  carrier  in 
ooncIudinK  that  dissimilarity  of  circum- 
stance and  condition  was  brought  about.  If 
it  were  true,  as  asserted  in  the  argument 
for  the  appellee,  that  where  the  inherent 
character  of  the  competition  was  of  a  nature 
to  be  taken  into  consideration,  any  compe- 
t074]tition,  however  remote 'andunsubstantialits 
influence  on  rates  and  traffic,  would  be  suffi- 
cient to  bring  about  dissimilarity  of  circum- 
stances and  conditions,  the  question  would 
be  easy  of  solution,  for  then  to  weigh  the 
testimony  would  involve  no  serious  duty. 
Btit  this  suggestion  rests  on  an  entire  mi's- 
oonoeption  of  the  adjudications  of  this  court. 
In  considering  the  ri^ht  of  a  carrier  to  act 
on  competitive  conditions,  deemed  by  him  to 
produce  dissimilarity  of  circumstances  and 
wnditions,  the  court,  in  Interatate  Com- 
merce Commietion  v.  Alabama  Midland  R. 
Co.  168  U.  S.  173,  42  L.  ed.  426,  18  Sup.  Ct 
Sep.  SI),  said: 

"But  it  does  not  mean  that  the  action  of 
the  carriers,  in  fixing  and  adjusting  the 
rates,  in  such  instances,  is  not  subject  to  re- 
vision by  the  Commission  and  the  courts, 
when  it  is  charged  that  such  action  has  re- 
sulted in  rates  unjust  or  unreasonable,  or  in 
unjust  discriminations  and  preferences." 

Again  (p.  107,  L.  ed.  p.  423,  Sup.  Ct.  Rep. 
p.  49),  it  was  said: 

"In  order  further  to  guard  against  any 
misapprehension  of  the  scope  of  our  decision 
it  may  be  well  to  observe  that  we  do  not 
hold  that  the  mere  fact  of  competition,  no 
matter  what  its  character  or  extent,  neces- 
sarily relieves  the  carrier  from  the  le- 
straints  of  the  3d  and  4th  sections,  but  only 
that  these  sections  are  not  so  stringent  and 
imperative  as  to  exclude  in  all  cases  the  mat- 
ter of  competition  from  consideration  in  de- 
termining the  questions  of  'undue  or  unrta- 
aonable  preference  or  advantage,'  or  what  are 
'substantially  similar  circumstances  and  con- 
ditions.' The  competition  may  in  some  cases 
be  such  as,  having  due  regard  to  the  inter- 
ests of  the  public  and  of  the  carrier,  ought 
justly  to  have  effect  upon  the  rates,  and  in 
such  cases  there  is  no  absolute  rule  which 
prevents  the  Commission  or  the  courts  from 
taking  that  matter  into  consideration." 

It  follows  that  whilst  the  carrier  may  take 
into  consideration  the  existence  of  competi- 
tion as  the  producing  cause  of  dissimilar 
circumstances  and  conditions,  his  right  to  do 
•0  is  governed  by  the  following  principles: 
First.  The  absolute  command  of  the  statute 
tiiat  all  rates  shall  be  just  and  reasonable, 
and  that  no  undue  discrimination  be  brought 
about,  though,  in  the  nature  of  things,  Uiis 
f  67S]1atter  consideration  may  *in  many  cases  be 
involved  in  the  determination  of  whether 
competition  was  such  as  created  a  substan- 
tial dissimilarity  of  condition.  Second. 
That  the'  competition  rdieJ  upon  be,  not 
artificial  or  merely  oonjectural,  but  mate- 
ria] and  substantial,  thlereby  operating  on 
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the  question  of  traffic  and  rate  makine,  th« 
right  in  every  event  to  be  only  enjoyeif  with 
a  due  regard  to  the  interest  of  the  public, 
after  giving  full  weight  to  the  benefits  to  be 
conferred  on  the  place  from  whence  the 
traffic  moved  as  well  as  those  to  be  derived 
bv  the  locality  to  which  it  is  to  be  delivered. 
If,  then,  we  were  to  undertake  the  duty  of 
weighing  the  evidence  in  this  record,  we 
would  be  called  upon,  as  a  matter  of  original 
action,  to  investigate  all  these  serious  con- 
sidertftions  which  were  shut  out  from  view 
by  the  Commission,  and  were  not  weighed 
by  the  circuit  court  of  appeals,  because  Dotli 
the  Commission  and  the  court  erroneously 
construed  the  statute.  But  the  law  attrib- 
utes' prima  fiicie  effect  to  the  findings  of  fact 
made  by  the  Commission,  and  that  body, 
from  the  nature  of  its  organization  and  the 
duties  imposed  upon  it  by  the  statute,  is  pe- 
culiarly competent  to  pass  upon  questions  of 
fact  of  the  character  here  arising.  In  Texas 
d  P.  R.  Co,  V.  Interstate  Commerce  Commia- 
aion,  162  U.  S.  197,  40  L.  ed.  940,  5  Inters. 
Com.  Rep.  405,  16  Sup.  Ct  Rep.  606,  th* 
court  found  the  fact  to  be  that  the  Commis- 
sion had  failed  to  consider  and  give  weight 
to  the  proof  in  the  record,  affecting  the  ques- 
tion before  it,  on  a  mistaken  view  taken  by 
it  of  the  law,  and  that  on  review  of  tiie  ac- 
tion of  the  Commission  the  drciiit  court  of 
appeals,  whilst  considering  that  the  legal 
conblusion  of  the  Commission  was  wrong, 
nevertheless  proceeded  as  a  matter  of  origi- 
nal investigation  to  weigh  the  testimony  and 
determine  the  facte  flowing  from  it.  The 
court  said  (p.  238,  L.  ed.  p.  954,  Inters. 
Com.  Rep.  p.  441,  Sup.  Ct  Rep.  p.  682). 

"If  the  circuit  court  of  appeals  was  of 
opinion  that  the  Commission  in  making  ito 
order  had  misconceived  the  extent  of  ite 
powers,  and  if  the  circuit  court  had  erred 
in  affirming  the  validity  of  an  order  made  un- 
der such  misconception,  the  duty  of  the  cir- 
cuit court  of  appeals  was  to  reverse  the  de- 
cree, set  aside  the  order,  and  remand  the 
cause  to  the  Commission,  in  order  that  it 
might,  if  it  saw  fit,  proceed  therein  accord- 
ing to  law.  The  defendant  was  entitled  to 
have  ite  'defense  considered,  in  the  flrst  ln-[676| 
stance  at  least,  by  the  Commission,  upon  a 
full  consideration  of  all  the  circumstences 
and  conditions  upon  which  a  legitimate  or- 
der could  be  founded.  The  questions 
whether  certain  diarges  were  reasonable  or 
otherwise,  whether  certain  discriminations 
were  due  or  undue,  were  questions  of  fact 
to  be  passed  upon  by  the  Commission  in  the 
light  of  all  facte  duly  alleged  and  support- 
ed by  competent  evidence,  and  it  did  not 
comport  with  the  true  scheme  of  the  stet- 
ute  that  the  circuit  court  of  appeals  should 
undertake,  of  ite  own  motion,  to  find  and 
pass  upon  such  questions  of  fact,  in  a  case 
in  the  position  in  which  the  present  on* 
was." 

We  think  these  views  should  be  applied  im 
the  case  now  under  review.  In  this  case,  how- 
ever, the  proceeding  to  enforce  the  order  of 
the  Commission  was  initiated  by  a  private  in- 
dividual on  behalf  of  himself  and  other  in- 
terested parties  not  named,  and  the  peti- 
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tioner  in  the  eirenit  court  has  died  since  the 
»rgunient  and  submission  of  the  cause  in  this 
court.  Wc  are  of  opinion,  therefore,  that 
the  decree  of  the  Circuit  Court  of  Appeals 
should  be  reversed  with  costs,  that  the  case 
be  remnnde<l  to  the  Circuit  Court  with  in- 
structions tomodify  its  decree  adjudging  that 
the  order  of  the  Commission  be  set 
aside  witli  costs,  by  providing  that  the  dismis- 
sal be  without  prejudice  to  the  right  of  a 
party  in  interest  to  apply  to  the  Commission 
to  be  substituted  in  the  original  proceeding 
before  the  Commission  in  the  stead  of  the 
deceased  petitioner,  and  that  upon  such  sub- 
stitution the  Commission  should  proceed  up- 
on the  evidence  already  introduced  before  it 
or  upon  such  evidence  and  any  additional  evi- 
dence which  it  might  allow  to  be  introduced, 
to  hear  and  determine  the  matter  of  contro- 
versy in  conformity  to  law.  A  decree  will 
be  entered  accordingly,  such  entry  to  be  made 
nunc  pro  tunc  as  o^  the  date  of  the  sub- 
mission of  the  cause  in  this  court. 
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•THE  PAQUETE  HABANA. 


THE  LOLA. 

(See  S.  C.  Beporter's  ed.  67T-T21.) 

ippelUite  jurisdiction  in  prize  case — amount 
in  dispute — exemption  of  fishing  vessels 
from  capture  as  prize — consulting  records 
of  Jiavy  Department — sources  of  interna- 
tional law — reference  to  authoriti«»— ju- 
dicial mitiee  of  international  lato. 

1.  No  pecuniary  limit  upon  the  appellate  Ju- 
risdiction, either  of  the  Supreme  Court  or  of 
the  circuit  court  of  appeals  from  a  district 
or  circuit  court  ot  the  United  States,  Is  Im- 
posed by  the  act  of  Congress  ot  March  8, 
ISOl. 

2.  Jurisdiction  of  appeals  from  all  final  sen- 
tences and  decrees  In  prize  cases  may  be 
taken  by  the  Supreme  Coart  of  tbe  United 
States,  witbont  regard  to  tbe  amount  Id  dis- 
pute and  without  any  certificate  of  the  dis- 
trict Judge  as  to  the  Importance  of  tbe  par- 
ticular case. 

S.  Tbe  records  ot  tbe  Nary  Department  may 
be  consulted  by  tbe  Supreme  Court  of  the 
United  States  upon  tbe  question  of  tbe  recog- 
nition ot  tbe  exemption  of  coast  fishing  boats 
from  capture. 

4.  Tbe  works  of  Jurists  and  commentators  on 
tbe  subject  of  International  law  are  resorted 
to  by  Judicial  tribunals,  not  for  the  specula- 
tions of  their  authors  concerning  what  tbe 
law  ought  to  be,  but  for  trustwortby  evidence 
of  what  the  law  really  Is. 

B.  Coast  flsblng  vessels,  with  their  Implements, 
supplies,  cargoes,  and  crews,  when  unarmed 
and  honestly  pursuing  their  peaceful  calling 
of  catching  and  bringing  In  fresh  fish,  and 
not  employed  for  a  warlike  purpose  or  In 
such  a  way  as  to  give  aid  or  Information  to 
the  enemy,  are  exempt  from  capture  as  prise 
of  nar  by  the  general  consent  of  the  civilized 
nations  of  the  world,  and  Independently  of 
any  express  treaty  or  other  public  act. 

•.  Prise  courts  administering  tbe  law  of  na- 
tions are  bound   to   take  Judicial  notice  of 

•SO 


and  give  effect  to  a  mle  of  lotematlonal  taw 
exempting  fishing  vessels  from  capture  as  ■ 
price,  when  there  Is  no  treaty  or  other  pub. 
lie  act  of  their  owu  government  In  relation 
to  the  matter. 
7.  A  vessel  of  8S  tons  burden,  witb  a  crew  ot 
six  men,  engaged  In  coast  fish  log,  and  on 
which  the  fish  caught  by  the  crew  from  tbe 
sea,  amounting  to  about  lO.OUO  pounds,  are 
kept  alive  on  board,  two  thirds  of  which  be- 
long to  the  crew  and  the  other  third  go  to 
the  owner  of  tbe  vessel  as  compensation  for 
her  use, — Is  to  be  regarded  as  engaged  In 
coast  fishery,  and  not  In  a  commercial  ad- 
venture, within  tbe  rule  ot  International  law 
exempting  coast  fishing  vessels  from  capture 
aa  prise. 

[Nos.  395,  396,] 

Argued  November  7,  8, 1899.    Decided  Janu- 
ary 8,  1900. 

APPEALS  from  decrees  of  the  District 
Court  of  tho  United  States  for  the 
Southern  District  of  Florida  condemning 
vessels  as  prize  of  war.    Reversed. 

The  facts  arc  stated  in  the  opinion. 

Mr.  J.  Parker  Klrlin  argued  the  cause, 
and  Messrs.  Convers  d  Kirlm  filed  a  brief, 
for  appellant. 

Assistant  Attorney  General  Hoyt  argued 
the  cause  and  filed  a  brief  for  the  United 
States. 

Messrs.  Joseph  K.  MoCammon  and  James 
H.  Hayden  filed  a  brief  for  the  captors,  and 
Messrs.  George  A.  King  and  William  B.  King 
filed  a  brief  for  certain  captors. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Qrmj  delivered  the  opinionr^xs] 
of  the  court: 

These  are  two  appeals  from  decrees  of  the 
district  court  of  the  United  States  for  the- 
southern  district  of  Florida  condemning  two 
fishing  vessels  and  their  cargoes  as  prize  of 
war. 

Each  vessel  was  a  fishing  smack,  running 
in  and  out  of  Havana,  and  regularly  engaged 
in  fishing  on  the  coast  of  Cuba ;  sailed  under 
th(!  Spanish  flag;  was  owned  by  a  Spanish 
subject  of  Cuban  birth,  living  in  the  city  of 
Havana ;  was  commanded  by  a  subject  of 
Spain,  also  residing  in  Havana;  and  her 
master  and  crew  had  no  interest  in  the  ves- 
sel, but  were  entitled  to  shares,  amounting 
in  all  to  two  thirds,  of  her  catch,  the  other 
third  beloni^ng  to  her  owner.  Her  cargo 
consisted  of  fresh  fish,  caught  by  Uer  crew 
from  the  sea,  put  on  board  as  they  were 
caught,  and  kept  and  sold  alive.  Until 
stopped  by  the  blockading  squadron  she  had 
no  knowledge  of  the  existence  of  the  war  or 
of  tiny  blockade.  She  bad  no  arms  or  am- 
munition  on  board,  and  made  no  attempt  to 
run  the  l>lockade  after  she  knew  of  its  exis- 
tence, nor  any  resistance  at  the  time  of  the 
capture. 

The  Paquete  Habana  was  a  sloop,  43  feet 
long  on  tho  keel,*and  of  25  tons  burden,  an<'[670] 
had  a  crew  of  three  Cubans,  including  the 
master,  who  had  a  fishing  license  from  the 
Spanish  government,  and  no  other  commis- 
sion or  license.     She  left  Havana  March  29, 

175  V.  a. 


Digitized  by 


Google 


1899. 


Thb  PAqUETB  Uabana. 


679-681 


1898;  Bailed  along  the  coast  of  Cuba  to  Cape 
-  San  Antonio,  at  the  western  end  of  the  is- 
land, and  there  flshed  for  twenty-five  days, 
Iving  between  the  reefs  off  the  cape,  within 
the  territorial  waters  of  Spain;  and  then 
started  back  for  Havana,  with  a  car^  of 
about  40  quintals  of  live  fish.  On  April  25, 
1898,  about  2  miles  off  Mariel,  and  II  miles 
from  Havana,  she  was  captured  by  the 
United  States  gunboat  Castine. 

The  Lola  was  a  schooner,  51  feet  long  on 
the  keel,  and  of  35  tons  burden,  and  had  a 
«rew  of  six  Cubans,  including  the  master, 
and  no  commission  or  license.  She  left  Ha- 
vana April  11,  1898,  and  proceeded  to  Cam- 
peachy  sound,  off  Yucatan,  flshed  there  eight 
days,  and  started  back  for  Havana  with  a 
cargo  of  about  10,000  pounds  of  live  fish. 
On  April  26,  1808,  near  Havana,  she  was 
stopped  by  the  United  States  steamship 
Cincinnati,  and  was  warned  not  to  go  into 
Ebvana,  but  was  told  that  she  would  be  al- 
lowed to  land  at  Bahia  Honda.  She  then 
changed  her  course,  and  put  for  Bahia  Honda, 
but  on  the  next  morning,  when  near  that 
port,  was  captured  by  the  United'  States 
steamship  Dolphin. 

Both  the  fishing  vessels  were  brought  by 
their  captors  into  Key  West.  A  libiel  for 
the  condemnation  of  each  vessel  and  her  car- 
go as  prize  of  war  was  there  filed  on  April  27, 
1898 ;  a  claim  was  interposed  by  her  master 
on  behalf  of  himself  and  the  other  members 
of  the  crew,  and  of  her  owner ;  evidence  was 
taken,  showing  the  facts  above  stated;  and 
on  May  30,  1898,  a  final  decree  of  condemna- 
tion and  sale  was  entered,  "the  court  not  be- 
ing satisfied  that,  as  a  matter  of  law,  with 
out  any  ordinance,  treaty,  or  proclamation, 
fishing  vessels  of  this  class  are  exempt  from 
seizure." 

Each  vessel  was  thereupon  sold  by  aac- 

""tion;  the  Paquete  Habana  for  the  sum  of 

$490;  and  the  Lola  for  the  sum  of  $800. 

There  was  no  other  evidence  in  the  record  of 

the  value  of  either  vessel  or  of  her  cargo. 

It  has  been  suggested,  in  behalf  of  the 
(680]United  States,  that  'this  court  has  no  juris- 
diction to  hear  and  determine  these  appeals, 
because  the  matter  in  dispute  in  either  case 
does  not  exceed  the  sum  or  value  of  $2,000, 
and  the  district  judge  has  not  certified  that 
the  adjudication  involves  a  question  of  gen- 
eral importance. 

The  suggestion  is  founded  on  |  696  of  the 
Revised  Statutes,  which  provides  that  "an 
appeal  shall  be  allowed  to  the  Supreme  Court 
from  all  final  decrees  of  any  district  court 
in  prize  causes,  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  or  value 
of  two  thousand  dollars;  and  shall  be  al- 
"^•^■tthout  reference  to  the  value  of  the 

™**d,^)^jigpute,  on  the  certificate  of  the 

T!*'t?r  in  fi  that  the  adjudication  involves 

^'Strict  ju<)f  general  importance." 
3^*'V°'""y  »<!**  o^  ^^  United  States, 
■The  jadi7  after  the  organization  of  the 

80V  *  **"''  '*'*^*'"  *■''*  f Constitution,  did  im- 

*°  *""'ienary  limits  upon  appellate  juris- 
•*  pecuj 
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J  ^\,M  at  law  and  suits  in  e^uit^  the 
n^  *<^  limit  of  the  appellate  jurisdiction 
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of  this  court  from  the  circuit  courts  of  the 
United  States  was  for  a  long  time  fixed  at 
$2,000.  Acts  of  September  24,  1789,  chap. 
20,  §  22;  1  SUt.  at  L.  84;  March  3,  1803, 
chap.  40;  2  Stat,  at  L.  244;  Gordon  v.  Og- 
den,  3  Pet.  33,  7  L.  ed.  692;  Key.  Stat.  §f 
691,  692.  In  1876  it  was  raised  to  $5,000. 
Act  of  February  16.  1875,  chap.  77,  8  3 ;  18 
Stat  at  L.  31G.  And  in  1889  this  was  modi- 
fled  by  providing  that,  where  the  judgment 
or  decree  did  not  exceed  the  sum  of  $5,000, 
this  court  should  have  appellate  jurisdiction 
upon  the  question  of  the  jurisdiction  of  the 
circuit  court,  and  upon  that  question  only. 
Act  of  February  26,  1889,  chap.  236,  S  1 ;  25 
Stat  at  L.  693 ;  Parker  v.  Ormabjf,  141  U.  8. 
81,  36  L.  ed.  654,  II  Sup.  Ct  Kep.  912. 

As  to  cases  of  admiralty  and  maritime 
jurisdiction,  including  prize  causes,  the  judi- 
ciary act  of  1780,  in  §  9,  vested  the  original 
jurisdiction  in  the  district  courts,  wiuiout 
regard  to  the  sum  or  value  in  controversy; 
and  in  S  21  permitted  an  appeal  from  them 
to  the  circuit  courts  where  the  matter  in  dis- 
pute exceeded  the  sum  or  value  of  $300.  1 
Stat  at  L.  77,  83,  chap.  20;  The  Betsey,  3 
Dall.  6,  16,  sub  nom.  Olasa  v.  The  Betsey,  1 
L.  ed.  485,  489;  The  Amiable  Kanci/,  3  Wheat 
546,  4  L.  ed.  456;  Stratton  v.  Jarvis,  8  Pet 
4,  11,  8  L.  ed.  846,849.  By  the  act  of  March 
3,  1803,  chap.  40,  appeals  to  the  circuit  court 
were  permitted  from  all  final  decrees  of  a 
district  court  where  *the  matter  in  dispute  ex-[68 1} 
ceeded  the  sum  or  value  of  $50 ;  and  from  the 
circuit  courts  to  this  court  in  all  cases  "of  ad- 
miralty and  maritime  jurisdiction,  and  of 
prize  or  no  prize"  in  which  the  matter  in  dis- 
pute exceeded  the  sum  or  value  of  $2,000.  2 
Stat  at  L.  244 ;  Jenks  v.  Z>6toM,3Mason,  603, 
Fed.  Cas.  No.  7,279;  Stratton  v.  Jarvis,  above 
cited;  TA«  Admiral,  3  Wall.  603,  012,  «u6 
nom.  The  Admiral  v.  United  States,  18  L. 
ed.  68,  69.  The  acts  of  March  3,  1863.  chap. 
86,  S  7,  and  June  30, 1864,  chap.  174,  f  13,  pro- 
vided that  appeals  from  the  district  courts  in 
prize  causes  should  lie  directly  to  this  court, 
where  the  amount  in  controversy  exceeded 
$2,000,  or  "on  the  certificate  of  the  district 
judge  that  the  adjudication  involves  a  ques- 
tion of  difficulty  and  general  importance." 
12  Stat  at  L.  760;  13  Stat  at  L.  310.  The 
provision  of  the  act  of  1803,  omitting  the 
words  "and  of  prize  or  no  prize,"  was  re-en- 
acted in  S  692  of  the  Kevised  Statutes;  and 
the  provision  of  the  act  of  1864,  concerning 
prize  causes,  was  substantially  re-enacted  in 
§  696  of  the  Revised  Statutes,  already 
quoted. 

But  all  this  has  been  changed  by  the  act 
of  March  3,  1891,  chap,  517,  establishing  th« 
circuit  courto  of  appeals,  and  creating  a 
new  and  complete  scheme  of  appellate  juris- 
diction, depending  upon  the  nature  of  the 
different  cases,  rather  than  upon  the  pecun- 
iary amount  involved.     26  Stat,  at  L,  826. 

By  that  act,  as  this  court  has  declared, 
the  entire  appellata  jurisdiction  from  the 
circuit  and  district  courta  of  the  United 
States  was  distributed,  "according  to  the 
scheme  of  the  act,"  between  this  court  and 
the  circuit  courta  of  appeals  thereby  estab- 
lished, "by  designating  the  classes  of  cases" 
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of  which  each  of  these  courts  was  to  hare 
final  jurisdiction.  McIAah  v.  Roff,  141  U. 
S.  C61,  066,  35  L.  ed.  893,  S94,  12  Sup.  Ct 
Rep.  118;  Amerioan  Oonstr.  Co,  ▼.  Jackson- 
tHlle,  T.  &  K.  W.  R.  Co.  148  U.  S.  372,  382, 
37  L.  ed.  486,  490,  13  Sup.  Ct.  Rep.  768; 
Carey  v.  Houston  <£  T.  C.  R.  Co.  160  U.  S.  170, 
179,  37  L.  ed.  1041,  1043,  14  Sup.  Ct  Rep. 
63. 

The  intention  of  Congress,  by  the  act  of 
1891,  to  malce  the  nature  of  the  case,  and 
not  the  amount  in  dispute,  the  test  of  the 
appellate  jurisdiction  of  this  court  from  the 
district  and  circuit  courts,  dearly  appears 
upon  examination  of  the  leading  provisions 
of  the  act. 

Section  4  provides  that  no  appeal,  whether 
by  writ  of  error  or  otherwise,  shall  hereafter 
[682]be  taken  from  a  district  court  'to  a  circuit 
court;  but  that  all  appeals,  by  writ  of  error 
or  otherwise,  from  the  district  courts,  "shall 
only  be  subject  to  review"  in  this  court  or 
in  the  circuit  court  of  appeals  "as  is  heran- 
after  provided,"  and  "the  review  by  appeal, 
by  writ  of  error,  or  otherwise"  from  the  cir- 
cuit courts,  "shall  be  had  only"  in  this  court 
or  in  the  circuit  court  of  appeals,  "according 
to  the  provisions  of  this  act  regelating  the 
same." 

Section  6  provides  that  "appeals  or  writs 
at  error  may  be  taken  from  the  district 
courts,  or  from  the  existing  circuit  courts, 
direct  to  the  Supreme  Court,  in  the  follow- 
ing cases:" 

First.  "In  any  case  in  which  the  jurisdic- 
tion of  the  court  is  in  issue;  in  such  cases 
the  question  of  jurisdiction  alone  shall  be  ccr- 
tincd  to  the  Supreme  Court  from  the  court 
below  for  decision."  This  clause  includes 
"any  case,"  without  regard  to  amount,  in 
whicn  the  jurisdiction  of  the  court  below  is 
iii  issue ;  and  differs  in  this  respect  from  the 
•ct  of  ISSO,  above  cited. 

Second.  "From  the  iinal  sentences  and  de- 
crees in  prize  causes."  This  clause  includes 
the  whole  class  of  "the  final  sentences  and 
decrees  in  prize  causes,"  and  omits  all  provi- 
sions of  former  acts  regarding  amount  in  con- 
troversy, or  certificate  of  a  district  judge. 

Third.  "In  cases  of  conviction  of  a  capital 
or  otherwise  infamous  crime."  This  clause 
looks  to  the  nature  of  the  crime,  and  not  to 
tlie  extent  of  the  punishment  actually  im- 
posed. A  crime  which  might  have  lieen  pun- 
ished by  imprisonment  in  a  penitentiary  is 
an  infamous  crime,  even  if  the  sentence  actu- 
ally pronounced  is  of  a  small  fine  only.  Ex 
parte  Wilson,  114  U.  S.  417,  426,  29  L.  ed. 
80,  02,  5  Sup.  Ct  Rep.  935.  Consequently, 
such  a  sentence  for  such  a  crime  was  subject 
to  the  appellate  jurisdiction  of  this  court, 
under  this  clause,  until  this  jurisdiction,  so 
far  as  regards  crimes,  not  capital,  was  trans- 
ferred to  the  circuit  court  of  appeals  by  ilie 
act  of  January  20,  1897,  chap.  68.  29  Stat 
at  L.  492. 

Fourth.  "In  any  case  that  involves  the 
construction  or  application  of  th«  Constitu- 
tion of  the  United  States." 

Fifth.  "In  any  case  in  which  the  consti- 
tutionality of  any  law  of  the  United  State-s 
or  the  validity  or  construction  of  any  treaty 
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made  under  its  authority,  is  4t*wii  in  <]iMa- 
tion." 

*Sizth.  "In  any  case  in  wMeh  the  Consti-[e8S] 
tution  or  law  of  a  state  is  claimed  to  be  in 
contravention    of   the   Constitution   of  the 
United  States." 

Each  of  these  last  three  clauses,  again,  in- 
cludes "any  case"  of  the  class  mentioned. 
They  all  relate  to  what  are  commonly  calle<l 
Federal  questions,  and  cannot  reasonably  be 
construed  to  have  intended  that  the  appellate 
jurisdiction  of  this  court  over  sa<m  ques- 
tions should  be  restricted  by  any  pecuniarr 
limit,— especially  in  their  connection  with 
the  suooeedinc  sentence  of  the  same  section : 
"Nothing  in  this  act  shall  affect  the  jurisdic- 
tion of  ue  Supreme  Court  in  cases  appealed 
from  the  highest  court  of  a  state,  nor  the 
construction  of  the  statute  providing  for  re- 
view of  such  cases."  Writs  of  error  from  this 
court  to  review  the  judgments  of  the  highest 
court  of  a  state  upon  such  questions  have 
never  been  subject  to  any  pecuniary  limit 
Act  of  September  24,  1789,  chap.  20,  5  25; 
1  Stat,  at  L.  85;  Buel  v.  Van  Ness,  8  Wheat 
312,  5  L.  ed.  624;  Act  of  February  6,  1867, 
chap.  28,  {  2;  14  SUt  at  L.  386;  Rev.  SUt 
5  709. 

By  §  6  of  the  act  of  1891  this  court  is  re- 
lieved of  much  of  the  appellate  jurisdiction 
that  it  had  before;  the  appellate  jurisdiction 
from  the  district  and  circuit  courts  "in  all 
cases  other  than  those  provided  for  in  the 
preceding  section  of  this  act,  unless  other- 
wise provided  by  law,"  is  vested  in  the  cir» 
cuit  court  of  appeals;  and  its  decisions  in 
admiralty  cases,  as  well  as  in  cases  arising 
under  the  criminal  laws,  and  in  certain  other 
classes  of  cases,  are  made  final,  except  that 
that  court  may  certify  to  this  court  ques- 
tions of  law,  and  that  this  court  may  order 
up  the  whole  case  by  writ  of  certiorari.  It 
is  settled  that  the  words  "unless  otherwise 
provided  by  law,"  in  this  section,  refer  only 
to  provisions  of  the  same  act,  or  of  contem- 
poraneous or  subsequent  acts,  and  do  not  in- 
clude provisions  of  earlier  statutes.  Law  Ow 
Bew  V.  United  States,  144  U.  S.  47,  67,  36  L. 
ed.  340,  343,  12  Sup.  Ct.  Rep.  617;  Bubhard 
V.  Bohy,  146  U.  S.  56,  36  L.  ed.  886,  13  Sup. 
Ct  Rep.  13;  American  Constr.  Co.  v.  Jac1> 
sonville,  T.  A  K.  W.  R.  Co.  148  U.  S.  372, 
383,  37  L.  ed.  486,  491,  13  Sup.  Ct  Rep.  758. 

The  act  of  1891  nowhere  imposes  a  pecun- 
iary limit  upon  the  appellate  jurisdiction, 
either  of  this  court  or  of  the  circuit  court 
of  appeals,  from  a  district  or  circuit  court 
of  the  United  States.  The  only  pecuniary 
limit  imposed  is  one  of  $1,000  'upon  the  ap-[6M] 
peal  to  this  court  of  a  case  which  has  been 
once  decided  on  appeal  in  the  circuit  court 
of  appeals,  and  in  which  the  judgment  ot 
that  court  is  not  made  final  by  S  6  in^cenint.  to 

Section  14  of  the  act  of  1891,  a{t\he  act. 
cally  repealing  %  601  of  the  Revisj^  speci*' 
and  5  3  of  the  act  of  Februarji  statute* 
further  provides  that  "all  acts  an-ye,  \875t 
acts  relating  to  appeals  or  writs  o^  parts  *>t 
consistent  with  the  provisions  fori  ^vror,  i"" 
appeals  or  writs  of  error  in  the.  teview  ^T 
§1  5  and  6  of  this  act,  are  hereby Lnrecedit4[ 
26  Stat  at  L.  829.  830.    The  obff  ^epes^'^ 

lectottt* 
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■pecific  repeal,  as  this  court  has  declared, 
was  to  get  rid  of  the  pecuniary  limit  in  tho 
acU  referred  to.  iioIAah  v.  Rolf,  141  U.  S. 
661,  667,°  36  L.  ed.  893,  895,  12  Sup.  Ct.  Rep. 
lis.  And,  although  neither  §  692  nor  8  695 
of  the  Revised  Statutes  is  repealed  by  name, 
yet,  taking  into  consideration  the  general  re- 
pealing clause,  together  with  the  affirmative 
provisions  of  the  act,  the  case  comes  within 
the  reason  of  the  decision  in  an  analogous 
case,  in  which  this  court  said:  "The  pro- 
visions relating  to  the  subject-matter  under 
consideration  are,  however,  so  comprehen- 
sive, as  well  as  so  variant  from  those  of  for- 
mer acts,  that  we  think  the  intention  to  sub- 
stitute the  one  for  the  other  is  necessarily 
to  be  inferred,  and  must  prevail."  Fiak  v. 
Uenarie,  142  U.  S.  459,  468,  ,36  L.  ed.  1079, 
loss,  12  Sup.  Ct  Rep.  207. 

The  decision  in  this  court  in  the  recent 
case  of  United  States  v.  Ridar,  103  U.  S.  132, 
41  L.  ed.  101,  16  Sup.  Ct.  Rep.  983,  affords 
an  important,  If  not  controlling,  precedent. 
From  the  beginning  of  this  century  until  the 
passage  of  the  act  of  1891,  both  in  civil  and 
ui  criminal  cases,  questions  of  law  upon 
which  two  judges  of  the  circuit  court  were 
divided  in  opinion  might  be  eertified  by 
them  to  this  court  for  decision.  Acts  of  Ap- 
rU  29.  1802,  chap.  31,  §  6;  2  SUt  at  L.  169; 
June  1,  1872,  chap.  256,  S  1 ;  17  SUt.  at  L. 
196;  Rev.  Stat  88  650-652,  693,  697;  New 
England  M.  Ins.  Co.  v.  Dunham,  11  Wall.  1, 
21,  20  L.  ed.  90,  96;  United  States  v.  Sanges, 
144  U.  S.  310,  320,  36  L.  ed.  445, 449,  12  Sup. 
Ct  Rep.  609.  But  in  United  States  v.  Rider 
it  was  adjudged  by  this  court  that  the  act  of 
1891  had  superseded  and  repealed  the  earlier 
acts  authorizing  questions  of  law  to  be  cer- 
tified from  the  eirouit  court  to  this  court; 
and  the  grounds  of  that  adjudication  suffi- 
(68S]oiently  ai'pear  by  *the  statement  of  the  effect 
of  the  act  of  1891  in  two  passages  of  the 
opinion:  "Appellate  jurisdiction  was  given 
in  all  criminal  cases  by  writ  of  error  either 
from  this  court  or  from  the  circuit  courts  of 
appeals,  and  in  all  civil  cases  by  appeal  or 
error,  without  regard  to  the  amount  in  con- 
troversy, except  as  to  appeals  or  writs  of  er- 
ror to  or  from  the  circuit  courts  of  appeals 
in  cases  not  made  final  as  specified  in  S  6." 
"It  is  true  that  repeals  by  implication  are 
not  favored,  but  we  cannot  escape  the  con 
elusion  that,  tested  by  its  scope,  its  obvious 

?urpose,  and  its  terms,  the  act  of  March  3, 
891,  covers  the  whole  subject-matter  under 
consideration,  and  furnishes  the  exclusive 
rule  in  respect  of  appellate  jurisdiction  on 
appeal,  writ  of  error,  or  certificate."  163 
U.  S.  138-140,  41  L.  ed.  104, 16  Sup.  Ct  Rep. 
086. 

That  judgment  was  thus  rested  upon  two 
successive  propositions:  First,  that  the  act 
of  1801  gives  appellate  jurisdiction,  either 
to  this  court  or  to  the  circuit  court  of  ap- 
peals, in  all  criminal  cases,  and  in  all  civil 
cases  "without  regard  to  the  amount  in  con- 
troversy; "second,  that  the  act,  by  its  terms, 
its  scope,  and  its  obvious  purpose,  "fur- 
nishes the  exclusive  rule  in  respect  of  appel- 
late jurisdiction  on  appeal,  writ  of  error, 
or  w^rtificate  " 
170  V.  S. 


As  was  long  ago  said  by  Chief  Justice 
Marshall,  "the  spirit  as  well  as  the  letter  ot 
a  statute  must  be  respected,  and  where  the 
whole  context  of  the  law  demonstrates  a 
particular  intent  in  the  legislature  to  effect 
a  certain  object,  some  degree  of  implication 
may  be  called  in  to  aid  that  intent."  Du- 
rousseau  v.  United  States,  6  Cranch,  307, 
314,  3  L.  ed.  232,  234.  And  it  is  a  well-set- 
tled rule  in  the  construction  of  statutes, 
often  afilrmed  and  applied  by  this  court, 
that,  "even  where  two  acts  are  not  in  express 
terms  repugnant,  yet  if  the  latter  act  covers 
the  whole  subject  of  the  first,  and  embraces 
new  provisions,  plainly  showing  that  it  was 
intended  as  a  substitute  for  the  first  act,  it 
will  operate  as  a  repeal  of  that  act"  United 
States  V.  Tynen,  11  Wall.  88,  92,  20  L.  ed. 
153,  164;  King  T.  Cornell,  106  U.  S.  395, 
396,  27  L.  ed.  60,  1  Sup.  Ct  Rep.  312; 
Tracy  v.  Tuffly,  134  U.  S.  206,  223,  33  L.  ed. 
879,  884,  10  Sup.  Ct  Rep.  527 ;  Fisk  v.  Hen- 
arte,  142  U.  S.  459,  468,  35  L.  ed.  1070,  1083, 
12  Sup.  Ct.  Rep.  207;  District  of  Columbia 
V.  Button,  143  U.  S.  18,  27,  36  L.  ed.  60,  62, 
12  Sup.  Ct  Rep.  369;  United  States  v. 
Healey,  160  U.  S.  136, 147,  40  L.  ed.  369,  373, 
16  Sup.  Ct  Rep.  247. 

We  are  of  opinion  that  the  act  of  1891, 
upon  its  face,  read  'in  the  light  of  settledlSSC] 
rules  of  statutory  construction  and  of  the 
decisions  of  tills  court,  clearly  manifests 
the  intention  of  Congress  to  cover  the  whole 
subject  of  Uie  appellate  jurisdiction  from 
the  district  and  circuit  courts  of  the  United 
States,  so  far  as  regards  in  what  cases,  as 
well  as  to  what  courts,  appeals  may  be  tak- 
en, and  to  supersede  and  repeal,  to  tliifi  ex- 
tent, all  the  provisions  of  earlier  acts  of  Con- 
gress, including  those  that  imiwsed  pecun- 
iary limits  upon  such  jurisdiction,  and,  as 
part  of  the  new  scheme,  to  confer  upon  this 
court  jurisdiction  of  appeals  from  all  final 
sentences  and  decrees  in  prize  causes,  with- 
out regard  to  the  amount  in  dispute,  and 
without  any  certificate  of  the  district  judge 
as  to  the  importance  of  the  particular  case. 

We  are  then  brought  to  the  consideration 
of  the  question  whether,  upon  the  facts  ap- 
pearing in  these  records,  the  fishing  smacks 
were  subject  to  capture  by  the  armed  \es!:elB 
of  the  United  States  during  the  recent  war 
with  Spain. 

By  an  ancient  usage  among  civilized  na- 
tions, beginning  centuries  ago,  and  gradual- 
ly ripening  into  a  rule  of  international  law, 
coast  fishing  vessels,  pursuing  their  vocation 
of  catching  and  bringing  in  fresh  fish,  hare 
been  recognized  as  exempt,  with  their  cargoes 
and  crews,  from  capture  as  prize  of  war. 

This  doctrine,  however,  has  been  earnestly 
contested  at  the  bar;  and  no  complete  col- 
lection of  the  instances  illustrating  it  is  to 
be  found,  so  far  as  we  are  aware,  in  a  single 
published  work,  although  mdny  are  referred 
to  and  discussed  by  the  writers  on  interna- 
tional law,  notable  in  2  Ortolan,  Rt^gles  In- 
ternationales et  Diplomatic  de  la  Mer  (4tb 
ed.)  lib.  3,  chap.  2,  pp.  61-56;  in  4  Calvo, 
Droit  International  (5th  ed.)  8 §  2307-2373; 
in  De  Boeck,  Propriety  PrivSe  Ennemie  soue 
Pavilion  Ennemi,  88  191-196;  and  in  Ilali, 
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InteniationftI  Law  (4tli  ed.)  §  148.  It  is 
therefore  worth  the  while  to  trace  the  his- 
tory of  the  rule,  from  the  earliest  accessible 
sources,  through  the  increasing  recognition 
of  it,  with  occasional  setbacks,  to  what  we 
may  now  justly  consider  as  its  final  estab- 
lishment in  our  own  country  and  generally 
throughout  the  civilized  world. 

The  earliest  acts  of  any  government  on  the 
(687]subject,  mentioned  'in  the  books,  either  em- 
anated from,  or  were  approved  by,  a  King 
of  England. 

In  1403  and  HOG  Henry  IV.  issued  orders 
to  his  admirals  and  other  officers,  entitled 
"Concerning  Safety  for  Fishermen — De  Be- 
euritate  pro  Piaoatorihua."  By  an  order  of 
October  20,'  1403,  reciting  that  it  was  made 
pursuant  to  a  treaty  between  himself  and 
the  King  of  France;  and  for  the  greater 
safety  of  the  fishermen  of  either  country,  and 
so  that  they  could  be,  and  carry  on  their  in- 
dustry, the  more  safely  on  the  sea,  and  deal 
with  each  other  in  peace;  and  that  the 
French  King  had  consented  that  English  fish- 
ermen should  be  treated  likewise, — it  was  or- 
dained that  French  fishermen  might,  during 
the  then  pending  season  for  the  herring  fish- 
ery, safely  fish  for  herrings  and  all  other 
fish,  from  the  harbor  of  Gravelines  and  the 
island  of  Thanet  to  the  mouth  of  the  Seine 
and  the  harbor  of  Hautoune.  And  by  an  or- 
der of  October  5,  1406,  he  took  into  his  safe 
conduct  and  under  his  special  protection, 
guardianship,  and  defense,  all  and  singular 
the  fishermen  of  France,  Flanders,  and  Brit- 
tany, with  their  fishing  vessels  and  boats, 
everywhere  on  the  sea,  through  and  within 
his  dominions,  jurisdictions,  and  territories, 
in  regard  to  their  fishery,  while  sailing,  com- 
ing, and  going,  and,  at  their  pleasure,  freely 
and  lawfully  fishing,  delaying,  or  proceeding, 
and  returning  homeward  with  their  catch  of 
flsh,  without  any  molestation  or  hindrance 
whatever;  and  also  their  fish,  nets,  and  other 
properbr  and  goods  soever ;  and  it  was  there- 
fore ordered  that  such  fishermen  should  not 
be  interfered  with,  provided  they  should  com- 
port themselves  well  and  properly,  and 
should  not,  by  color  of  these  presents,  do  or 
attempt,  or  presume  to  do  or  attempt,  any- 
thing that  could  prejudice  the  King,  or  his 
Kingdom  of  England,  or  his  subjects.  8 
Rymer's  Foedera,  330,  451. 

The  treaty  made  October  2,  1521,  between 
the  Emperor  Charles  V.  and  Francis  I.  of 
France,  through  their  ambassadors,  recited 
that  a  great  and  fierce  war  had  arisen  be- 
tween them,  because  of  which  there  had  been, 
both  by  land  and  by  sea,  frequent  depreda- 
tions and  incursions  on  either  side,  to  the 
grave  detriment  and  intolerable  injury  of 
{888Jthe  innocent  'subjects  of  each;  and  that  a 
suitable  time  for  the  herring  fishery  was  at 
hand,  and,  by  reason  of  the  sea  being  beset 
by  the  enemy,  the  fishermen  did  not  dare  to 
go  out,  whereby  the  subject  of  their  indus- 
try, bestowed  by  heaven  to  allay  the  hunger 
of  the  poor,  whonld  wholly  fail  for  the  year, 
unless  it  were  otherwise  provided, — Quo  fit, 
ut  piseaturtg  eommoditat,  ad  pauperum  lev- 
WMlam  famem  a  caUtti  lutmvM  conceata,  oe$- 
•arv  hoc  itnno  ommno  d«b«at,  niri  iliter 
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provideatur.  And  it  was  therefore  agreed 
that  the  subjects  of  each  sovereign,  filling 
in  the  sea,  or  exercising  the  calling  of  fish- 
ermen, oould  and  might,  until  the  end  of  the 
next  January,  without  incurring  any  attack, 
depredation,  molestation,  trouble,  or  hiu" 
drance  soever,  safely  and  freely,  everywhere 
in  the  sea,  take  herrings  and  every  other 
kind  of  flsh,  the  existing  war  by  land  and 
sea  notwithstanding;  and,  further,  that  dur- 
ing the  time  aforesaid  no  subject  of  either 
sovereign  shonld  commit,  or  attempt  or  pre- 
sume to  commit,  any  depredation,  force,  vio- 
lence, molestation,  or  vexation  to  or  upon 
such  fishermen  or  their  vessels,  supplies, 
equipments,  nets,  and  flsh,  or  other  gooas  so- 
ever truly  appertaining  to  fishing.  The 
treaty  was  made  at  Calais,  then  an  English 
possession.  It  recites  that  the  ambassadors 
of  the  two  sovereigns  met  there  at  the  earnest 
request  of  Henry  VIII.  and  with  his  counte- 
nance, and  in  the  presence  of  Cardinal  Wol- 
sey,  his  chancellor  and  representative.  And 
towards  the  end  of  the  treaty  it  is  agreed 
that  the  said  King  and  his  said  representa- 
tive, "by  whose  means  the  treaty  stands  con- 
cluded, shall  be  conservators  of  the  a^rree- 
ments  therein,  as  if  thereto  by  both  parties 
elected  and  chosen."  4  Dumont,  Corps  Di- 
plomatique, pt.  1,  pp.  352,  353. 

The  herring  fishery  was  permitted,  in  time 
of  war,  by  French  and  Dutch  edicts  in  1536. 
Bynkershoek,  Qutestiones  Juris  Publicte,  lib. 
1,  chap.  3;  1  Emerigon  des  Assurances,  chap. 
4,  S9;  chap.  12,}  19,  S  8. 

France,  from  remote  times,  set  the  exam- 
ple of  alleviating  the  evils  of  war  in  favor 
of  all  coast  fishermen.  In  the  compilation 
entitled  "Us  et  Coutumes  de  la  Mer,"  pub- 
lished by  Cleirac  in  1661,  and  in  the  third 
part  thereof,  containing  "Maritime  or  Ad- 
miralty Jurisdiction, — Ut  Jurisdiction  de  la 
'Marine  ou  d'  Admirauti — aswellintimeof[689J 
peace,  as  in  time  of  war,"  article  80  is  as  lol- 
lows:  "The  admiral  may  in  time  of  war 
accord  fishing  truces — tresvee  peeoheresstt 
— to  the  enemy  and  to  his  subjects;  provided 
that  the  enemy  will  likewise  accord  them  to 
Frenchmen."  Cleirac,  544.  Under  this  ar- 
ticle, reference  is  made  to  articles  40  and  70 
respectively  of  the  French  ordinances  con- 
cerning the  admiralty  in  1643  and  1584,  of 
which  it  is  but  a  reproduction.  4  Pardes- 
sua.  Collection  de  Lois  Maritimea,  310;  2 
Ortolan,  51.  And  Cleirac  adds,  in  a  note, 
this  quotation  from  Froissart's  Chronicles: 
"Fishermen  on  the  sea,  whatever  war  there 
were  in  France  and  England,  never  did  harm 
to  one  another;  so  they  are  friends,  and 
help  one  another  at  need, — feicheura  nur 
mer,  quelque  guerre  qui  soit  en  France  et 
Angleterre,  jamais  ne  se  fircnt  mal  I'un  d 
I'autre;  ainooia  aont  amia,  et  a'aydent  Van 
d  I'autre  au  hesoin." 

The  same  custom  would  seem  to  have  pre- 
vailed in  France  until  towards  the  end  of  the 
seventeenth  century.  For  example,  in  1075, 
Louis  XIV.  and  the  States  General  of  Hol- 
land by  mutual  agreement  granted  to  Dut^ 
and  French  fishermen  the  liberty,  undis- 
turbed by  their  vessels  of  war,  of  fishing 
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•long  the  coats  of  France,  Holland,  and  Eng- 
land. CHauterive  et  De  Cusay,  Traites  de 
Commerce,  pt.  1,  vol.  2,  p.  278.  But  by  the 
ordinances  of  1681  and  1692  the  practice 
was  discontinued,  because,  Valin  says,  of 
the  faithless  conduct  of  the  enemies  of 
France,  who,  abusing  the  good  faith  with 
Nrhidt  she  had  always  observed  the  treaties, 
habitually  carried  off  her  fishernien,  wl)ile 
their  own  fished  in  safety.  2  Valin  sur  I'Or- 
donnance  de  la  Marine  (1776)  689,  690j  2 
Ortolan,  52;  De  Boeck,  §  192. 

The  doctrine  which  exempts  coast  fisher- 
men, with  their  vessels  and  cargoes,  from 
capture  as  prize  of  war,  has  been  familiar 
to  the  United  States  from  the  time  of  the 
War  of  Independence. 

On  June  5,  1779,  Louis  XVI.,  our  ally  in 
■  that  war,  addressed  a  letter  to  his  admiral, 
informing  him  that  the  wish  he  had  always 
had  of  alleviating,  as  far  as  he  could,  the 
hardships  of  war,  had  directed  his  atten- 
[680]tion  to  that  class  of  his  subjects  'which  de- 
voted itself  to  the  trade  of  fishing,  and  bad 
no  other  means  of  livelihood;  that  he  had 
thought  that  the  example  which  he  should 
give  to  his  enemies,  and  which  could  have 
no  other  source  than  the  sentiments  of  hu- 
manity which  inspired  him,  would  determine 
them  to  allow  to  fishermen  the  same  facili- 
ties which  he  should  consent  to  grant;  and 
that  he  had  therefore  given  orders  to  the 
commanders  of  all  his  ships  not  to  disturb 
English  fishermen,  nor  to  arrest  their  ves- 
sels laden  with  fresh  fish,  even  if  not  caught 
by  those  vessels ;  provided  they  had  no  offen- 
sive arms,  and  were  not  proved  to  have  made 
,  any  signals  creating  a  suspicion  of  intelli- 
gence with  the  eotmy;  and  the  admiral  was 
directed  to  communicate  the  King's  inten- 
tions to  all  o£Bcers  under  his  control.  By  a 
royal  order  in  council  of  Xovember  6,  1780, 
the  former  orders  were  confirmed;  and  the 
capture  and  ransom,  by  a  French  cruiser, 
of  The  John  and  Sarah,  an  English  vussel, 
coming  from  Holland,  laden  with  fresh  fish, 
were  pronounced  to  be  illegal.  2  Code  des 
Prises   (ed.  1784)   721,  901,  903. 

Among  the  standing  orders  made  by  Sir 
James  Marriott,  Judge  of  the  English  High 
Court  of  Admiralty,  was  one  of  April  II, 
1780,  by  which  it  was  "ordered  that  all 
causes  of  prize  of  fishing  boats  or  vessels 
taken  from  the  enemy  may  be  consolidated 
in  one  monition,  and  one  sentence  or  interloc- 
utory, if  under  SO  tons  burthen,  and  not 
more  than  6  in  number."  Marriott's  For- 
mulary, 4.  But  by  the  statements  of  his 
successor,  and  of  both  French  and  English 
writers,  it  apears  that  England,  as  well  as 
France,  during  the  American  Revolutionary 
War,  abstained  from  interfering  with  the 
coast  fisheries.  The  Young  Jacob  and  Jo- 
hanna, 1  C.  Rob.  20;  2  Ortolan,  53;  Hall,  § 
148. 

In  the  treaty  of  1785  between  the  Unit- 
ed States  and  Prussia,  article  23  (which 
was  proposed  by  the  American  (!!ommission- 
«rs,  John  Adams,  Benjamin  Franklin,  and 
Thomas  Jefferson,  and  is  said  to  have  been 
drawn  up  by  Franklin),  provided  that,  if 
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war  should  arise  between  the  contracting 
parties,  "all  women  and  children,  scholars 
of  every  faculty,  cultivators  of  the  earth, 
artisans,  manufacturers,  and  fishermen,  *un-[691] 
armed  and  inhabiting  unfortified  towns,  vil- 
lages, or  places,  and  in  general  all  others 
whose  occupations  are  for  the  common  sub- 
sistence and  benefit  of  mankind,  shall  be  al- 
lowed to  continue  their  respective  employ- 
ments, and  shall  not  be  molested  in  their 
persons,  nor  shall  their  houses  or  goods  be 
burnt  or  otherwise  destroyed,  nor  their 
fields  wasted  by  the  armed  force  of  the  en- 
emy, into  whose  power,  by  the  events  of  war, 
they  may  happen  to  fall;  but  if  anything 
is  necessary  to  be  taken  from  them  for  the 
use  of  such  armed  force,  the  same  shall  be 
paid  for  at  a  reasonable  price."  8  Stat,  at 
L.  96;  1  Kent,  Com.  91,  note;  Wheaton,  His- 
tory of  the  Law  of  Nations,  306,  308.  Here 
was  the  clearest  exemption  from  hostile  mo- 
lestation or  seizure  of  the  persons,  occupa- 
tions, houses,  and  goods  of  unarmed  fisher- 
men inhabiting  unfortified  places.  The  arti- 
cle was  repeated  in  the  later  treaties  be- 
tween the  United  States  and  Prussia  of  1799 
and  1828.  8  Stat,  at  L.  174,  384.  And 
Dana,  in  a  note  to  hie  edition  of  Wheaton's 
International  Laws,  says:  "In  many  trea- 
ties and  decrees,  fishermen  catching  fish  as 
an  article  of  food  are  added  to  the  class  of 
persons  whose  ocupation  is  not  to  be  dis- 
turbed in  war."  Wheaton,  International 
Law  (8th  ed.)  §  345,  note  168. 

Since  the  United  States  became  a  nation, 
the  only  serious  interruptions,  so  far  as  we 
are  informed,  of  the  general  recognition  of 
the  exemption  of  coast  fishing  vessels  from 
hostile  capture,  arose  out  of  the  mutual  sus- 
picions and  recriminations  of  England  and 
France  during  the  wars  of  the  French  Revo- 
lution. 

In  the  first  years  of  those  wars,  England 
having  authorized  the  capture  of  French 
fishermen,  a  decree  of  the  French  National 
Convention  of  October  2,  1793,  directed  the 
executive  power  "to  protest  against  this  con- 
duct, theretofore  without  example;  to  re- 
claim the  fishing  boats  seized;  and,  in  case 
of  refusal,  to  resort  to  reprisals."  But  in 
July,  1796,  the  Committee  of  Public  Safety 
ordered  the  release  of  English  fishermen 
seized  under  the  former  decree,  "not  consid-  .  . 
ering  them  as  prisoners  of  war."  La  Nostra 
Segnora  de  la  Piedad  ( 1801 )  cited  below ;  2 
De  Cussy,  Droit  Maritime,  164,  166;  1  Massf-, 
Droit  Commercial  (2d  ed.)  266,  267. 

*0n  January  24,  1798,  theEnglishgovern  [698] 
ment  by  express  order  instructed  the  com- 
manders of  its  ships  to  seize  French  and 
Dutch  fishermen  with  their  boats.  6  Mar- 
tens, Recueil  des  Trait6s  (2d  ed.)  505;  tt 
Schoell,  Histoirc  des  TraitSs,  119;  2  Ortolan, 
53.  After  the  promulgation  of  that  order. 
Lord  Stowell  (then  Sir  William  Scott)  in 
the  High  Court  of  Admiralty  of  England  con- 
demned small  Dutch  fishing  vessels  as  prize 
of  war.  In  one  case  the  capture  was  in 
April,  1798,  and  the  decree  was  made  Novem- 
ber 13,  1798.  The  Young  Jacob  and  Johan- 
na, 1  C.  Rob.  20.    In  another  case  the  decree 
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was  made  August  23, 1799.    The  Noydt  Oed- 
acht,  2  C.  Rob.  137,  note. 

For  the  year  1800  the  orders  of  the  Xing- 
lish  and  French  governments  and  the  corre- 
spondence between  them  may  be  found  in 
liooks  already  referred  to.  6  Martens,  503- 
612;  «  SchoeU,  118-120;  2  OrtoUs,  53,  54. 
The  doings  for  that  year  may"  be  summed  up 
as  follows:  On  March  27,  1800,  the  French 
government,  unwilling  to  resort  to  repripals, 
re-enacted  the  orders  given  by  Louis  XVL  in 
1780,  above  mentioned,  prohibiting  any 
seizure  by  the  French  ships  of  English  fish- 
ermen, unless  armed  or  proved  to  have  made 
signals  to  the  enemy.  On  May  30,  1800,  the 
English  government,  having  received  notice 
of  that  action  of  the  French  government,  re- 
voked its  order  of  January  24,  1798.  But 
soon  afterward  the  English  government  com- 
plained that  French  fishing  boats  had  been 
made  into  fireboats  at  Flushing,  as  well  as 
that  the  French  government  bad  impressed 
and  had  sent  to  Brest,  to  serve  in  its  flotilla, 
French  fishermen  and  their  boats,  even  those 
whom  the  English  had  released  on  condition 
of  their  not  serving;  and  on  January  21, 
1801,  summarily  revoked  its  last  order,  and 
•gain  put  in  force  its  order  of  January  24, 
1798.  On  February  16,  1801,  Napoleon  Bo- 
naparte, then  First  Consul,  directed  the 
French  commissioner  at  London  to  return  at 
once  to  France,  first  declaring  to  the  English 
government  that  its  conduct,  "contrary  to  all 
the  usages  of  civilized  nations,  and  to  the 
common  law  which  governs  them,  even  in 
time  of  war,  gave  to  Uie  existing  war  a  char- 
acter of  rage  and  bitterness  which  destroyed 
even  the  relations  usual  in  a  loyal  war," 
[693]and  "tended  *onIy  to  exasperate  the  two  na- 
tions, and  to  put  off  the  term  of  peace;"  and 
that  the  French  government,  having  always 
made  it  "a  maxim  to  alleviate  as  much  as 
possible  the  evils  of  war,  could  not  think,  on 
ite  part,  of  rendering  wretehed  fishermen  vic- 
tims of  a  prolongation  of  hostilities,  and 
would  abstain  from  all  reprisals." 

On  March  16,  1801,  the  Addington  Minis- 
try, having  come  into  power  in  England,  re- 
voked the  orders  of  ite  predecessors  against 
the  French  fishermen;  maintaining,  however, 
that  "the  freedom  of  fishing  was  nowise 
founded  upon  an  agreement,  but  upon  a  sim- 

ele  concession;"  that  "this  concession  would 
e  always  subordinate  to  the  convenience  of 
the  moment,"  and  that  "it  was  never  extend- 
ed to  the  great  fishery,  or  to  commerce  in 
oysters  or  in  flab."  And  the  freedom  of  the 
coast  fisheries  was  again  allowed  on  both 
•ides.  6  Martens,  514;  6  SchoeU,  121;  2 
Ortolan,  64;  Msjining,  Law  of  Nations 
<Amos'8  ed.)  206. 

Lord  Stowell'e  judgment  in  The  Toung 
Jacob  and  Johanna,  1  C.  Rob.  20,  above  cited, 
was  much  relied  on  by  the  counsel  for  the 
United  States,  and  deserves  careful  consid- 
eration. 

The  vessel  there  condenuied  is  described  in 
the  report  as  "a  small  Dutch  fishing  vessel 
taken  April,  1798,  on  her  return  from  the 
Dogger  bank  to  Holland;"  and  Lord  Stowell, 
in  (Slivering  judgment,  said:  "In  former 
wars  it  has  not  been  usual  to  make  captures 
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of  these  small  fishing  vesseU;  bat  this  role 
was  a  rule  of  oaadty  only,  «md  not  of  legal 
decision;  it  has  prevailed  bfta  views  of  mu- 
tual accommodation  between  neighboring 
countries,  and  from  tenderness  to  a  poor  a^ 
industrious  order  of  people.  In  the  present 
war  there  has,  I  presume,  been  sufficient  rea- 
son for  changing  this  mode  of  treatment; 
and  as  they  are  brought  before  me  for  my 
judgment  they  must  1m  referred  to  the  gen- 
eral principles  of  this  court;  they  fall  under 
the  character  and  descripUon  of  the  last 
class  of  cases ;  that  is,  of  ships  constantly 
and  exclusively  employed  in  the  enemy's 
trade."  And  he  added:  "It  is  a  further 
satisfaction  to  me,  in  giving  this  judgment, 
to  observe  that  the  facte  «lso  b«ur  strong 
marlcs  of  a  false  and  fraudulent  traosaetioa.^ 

'Both  the  capture  and  the  eondemiiation[6M] 
were  within  a  year  after  the  order  of  the 
English  government  of  January  24,  1798,  in- 
structing the  commanders  of  ita  •hips  to 
seize  French  and  Duteh  fishing  Teesela,  and 
before  anjr  revocation  of  that  order.  Lord 
Stowell's  judgment  shows  that  his  derision 
was  based  upon  the  order  of  179^,  as  well  as 
upon  strong  evidence  of  fraud.  Nothing 
more  was  adjudged  in  the  case. 

But  some  expressions  in  his  ooinion  have 
been  given  so  much  weight  by  English  writ- 
ers that  it  may  be  well  to  examine  them  par- 
ticularly.' The  opinion  begins  by  admitting 
the  known  custom  ia  former  wars  not  to 
capture  such  vessels;  adding,  however,  "but 
this  was  a  rule  of  comity  only,  and  not  of 
legal  decision."  Assuming  the  phrase  "legal 
decision"  to  have  been  there  used,  in  the 
sense  in  which  courte  are  accustomed  to  use 
it,  as  equivalent  to  "judicial  decision,"  it  is 
true  that,  so  far  as  appears,  there  had  been 
no  such  decision  on  the  point  in  England. 
The  word  "comity"  was  apparently  used  by 
Lord  Stowell  as  synonymous  with  courtesy 
or  goodwill.  But  the  period  of  a  hundred 
years  which  has  since  elapsed  is  amply  suf- 
ficient to  have  enabled  what  originally  may 
have  rested  in  custom  or  comity,  courtesy 
or  concession,  to  grow,  by  the  general  assent 
of  civilized  nations,  into  a  settled  rule  of  in- 
ternational law.  As  well  said  by  Sir  Jamea 
Mackintosh:  "In  the  present  century  a 
slow  and  silent,  but  very  substantial,  mitiga- 
tion has  taken  place  in  the  practice  of  war; 
and  in  proportion  as  that  mitigated  praetie* 
has  received  the  sanction  of  time  it  is  raised  / 

from  the  rank  of  mere  usage,  and  becomes 
part  of  the  law  of  nations."  Discourse  on 
the  Law  of  Nations,  38;  1  Miaeellaneons 
Works,  360. 

The  French  price  tribunals,  both  before 
and  after  Lord  Stowell's  decision,  took  a 
wholly  different  view  of  the  general  question. 
In  1780,  as  already  mentioned,  an  order  in 
council  of  Louis  XVI.  had  declared  illegal 
the  capture  by  a  French  cruiser  of  The  John 
and  Sarah,  an  English  vessel  coming  from 
Holland,  laiden  with  fresh  fish.  And  on  May 
17,  1801,  where  a  Portuguese  fishing  vessel, 
with  her  cargo  of  fish,  having  no  mora  erew 
than  was  needed  for  her  management  and 
for  serving  the  nete,  on  a  trip  of  several  days, 
had  been   captured  *in  April,   1801,  by  a[98A] 

175  U.  •. 


Digitized  by 


Google 


1899. 


Tbb  PA<}naTK  Habana. 


695-fl»7 


French  cruiser,  3  leagues  off  the  coast  of 
Portugal,  the  Council  of  Prizes  held  that  the 
capture  was  contrary  to  "the  principles  of 
humanity  and  the  maxims  of  international 
law,"  and  decreed  that  the  Tessel,  with  the 
fish  on  board,  or  the  net  proceeds  of  any 
that  had  been  sold,  should  be  restored  to  her 
master.  La  Nostra  Segnora  de  la  Piedad, 
25  Merlin,  Jurisprudence,  Prise  Maritime,  S 
8,  arts.  \,  %;  8.  0.  \  Pistoye  et  Duverdy, 
Prises  Maritimes,  331}  2  I>e  Cussy,  Droit 
Maritime,  166. 

Hie  English  govenunent,  soon  afterwards, 
more  than  once  unqualifiedly  prohibited  the 
molestation  of  fishing  vessels  employed  in 
catching  and  bringing  to  market  fresh  fish. 
On  May  23,  1806,  it  was  "ordered  in  council 
that  aU  fishing  vessels  under  Prussian  and 
other  colors,  and  engaged  for  the  purpose 
of  catching  fish  and  conveying  them  fresh  to 
market,  with  their  crews,  cargoes,  and 
■tores,  shall  not  be  molested  on  their  fishing 
voyages  and  bringing  the  same  to  market; 
•ad  that  no  fishing  vessels  of  this  description 
•hall  hereafter  be  molested.  And  the  Right 
Honorable  the  Lords  Ck>mmisaioners  of  His 
Majesty's  Treasury,  the  Lords  Commission- 
ers of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  are  to  give  the 
necessary  directions  herein  as  to  them  may 
lespectivelv  i^pertain."  5  C.  Rob.  -lUS. 
Again,  in  the  oraer  in  council  of  May  2, 1810, 
which  directed  that  "all  vessels  which  shall 
have  cleared  out  frmn  any  port  so  far  under 
the  control  of  France  or  her  allies  as  that 
British  vessels  may  not  freely  trade  thereat, 
and  which  are  employed  in  the  whale  fishery, 
or  other  fishery  of  any  description,  save  as 
bereinafter  excepted,  and  are  returning,  or 
destined  to  return  either  to  the  port  from 
whence  they  cleared,  or  to  any  other  port  or 

{ilace  at  which  the  British  flag  may  not  free- 
y  trade,  ahall  be  captured  uid  oondemned, 
together  with  their  stores  and  cargoes,  as 
prise  to  the  captors,"  there  were  excepted 
*^ressel8  employed  in  catching  and  convey- 
ing fish  fresh  to  market,  such  vessels  not  be- 
ing fitted  or  provided  for  the  curing  of  fish." 
Edw.  Adm.  appx.  L. 

Wheaton,  in  nis  Digest  of  the  Law  of  Mar- 
itime Captures  and  Prizes,  published  in  1815, 
r^Q] wrote:  "It  has  been  usual  *in  maritime 
wars  to  exempt  from  capture  fishing  boats 
and  their  cargoes,  both  from  views  of  mutual 
aocommodation  between  neighboring  coun- 
tries, and  from  tenderness  to  a  poor  and  in- 
dustrious order  of  people.  This  custom,  so 
honorable  to  the  humanity  of  civilized  na- 
tions, has  fallen  into  disuse;  and  it  is  re- 
markable that  both  France  and  England  mu- 
tually reproach  each  other  with  that  breach 
of  good  faith  which  has  finally  abolished  it." 
Wheaton,  Captures,  chap.  2,  }  18. 

This  statement  clearly  exhibits  Wheaton's 
opinion  that  the  custom  had  been  a  general 
one,  as  well  as  that  it  ought  to  remain  so. 
His  assumption  that  it  had  been  abolished  by 
the  differences  between  France  and  England 
at  the  close  of  the  last  century  was  hardly 
justified  by  the  state  of  things  when  he 
wrote,  and  has  not  sinoe  been  borne  out. 

During  the  wars  of  the  French  Empire,  as 
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both  French  and  English  writers  agree,  the 
coast  fisheries  were  iMt  in  peace.  2  Ortolan, 
64;  De  Boeck,  §  193 ;  Hall,  {  148.  De  Boeck 
quaintly  and  truly  adds,  "and  the  incidents 
of  1800  and  of  1801  had  no  morrow,-^ 
n'eurent  pas  de  lendemain" 

In  the  war  with  Mexico,  in  1846,  the 
United  Stetes  recognized  the  exemption  of 
coast  fishing  boats  from  capture.  In  proof 
of  this,  counsel  have  referred  to  i^cords  of 
the  Navy  Department,  which  this  court  is ' 
clearly  authorized  to  consult  upon  such  a 
question.  Jonet  v.  United  States,  137  U.  S. 
202,  34  L.  ed.  691,  11  Sup.  Ct  Rep.  80;  Un- 
derhill  v.  Hernandez,  168  U.  3-  250,  253,  42 
L.  ed.  456,  457,  18  Sup.  Ct.  Rep.  83. 

By  tliose  records  it  appears  that  Commo- 
dore Conner,  commanding  the  Home  Squad- 
ron bloclcading  the  east  coast  of  Mexico,  on 
May  14,  1846,  wrote  a  letter  from  the  ship 
Cumberland,  off  Brazos  Santiago,  near  the 
southern  point  of  Texas,  to  Mr.  Bancroft,  the 
Secretary  of  the  Navy,  inclosing  a  copy  of 
the  commodore's  "instructions  to  the  com- 
manders of  the  vessels  of  the  Home  Squad- 
ron, showing  the  principles  to  be  observed  in  ' 
the  blockade  of  the  Mexican  porte,"  one  of 
which  was  that  "Mexican  boato  engaged  in 
fishing  on  any  part  of  the  coast  will  be  al- 
lowed to  pursue  their  labors  unmolested;" 
and  that  on  June  10,  1846,  those  instruction* 
were  approved  by  the  Navy  Department,  of 
which  Mr.  Bancroft  was  still  the  head,  and 
continued  to  be  until  he  was  appointed  Min- 
ister to  'England  in  September  fonowing.[697} 
Although  Commodore  Conner's  instructions 
and  the  Department's  approval  thereof  do 
not  appear  in  any  contemporary  publication 
of  the  government,  they  evidently  became 
generally  known  at  the  time,  or  soon  after; 
for  it  is  stated  in  several  treatises  on  inter- 
national law  (beginning  with  Ortolan's  sec- 
ond edition,  puuished  in  1853)  that  the 
United  Stetes  in  the  Mexican  war  permitted 
the  coast  fishermen  of  the  enemy  to  continue 
the  free  exercise  of  their  industry.  2  Orto- 
lan (2d  ed.)  49,  note;  (4th  ed.)  55;  4  Calvo 
(5th  ed.)  8  2372;  De  Boeck,  i  194;  Hall  (4th 
ed.)  S  148. 

As  qualifying  the  effect  of  those  state- 
ments, the  counsel  for  the  United  States  re- 
lied on  a  proclamation  of  Commodore  Stock- 
ton, commanding  the  Pacific  Squadron,  dated 
August  20,  1846,  directing  officers  under  his 
command  to  proceed  immediately  to  blockaae 
the  porta  of  Mazatlan  and  San  Bias,  on  the 
west  coast  of  Mexico,  and  saying  to  them, 
"All  neutral  vessels  that  you  may  find  there 
you  will  allow  twenty  days  to  depart;  and 
you  will  make  the  blockade  absolute  against 
all  vessels,  except  armed  vessels  of  neutral 
nations.  You  will  capture  all  vessels  under 
the  Mexican  flag  that  you  may  be  able  to 
take."  Navy  Reporte  of  1846,  pp.  673,  674. 
But  there  is  nothing  to  show  that  Commodore 
Stockton  intended,  or  that  tlie  government 
approved,  the  capture  of  coast  fishing  ves- 
sels. 

On  the  contrary,  General  Halleck,  in  the 
preface  to  his  work  on  International  Law, 
Or  Rules  Regulating  the  Intercourse  of 
States  in  Peace  and  War,  published  in  1861, 
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Bays  tl.at  he  began  that  work,  during 
the  w&r  between  the  United  Stdtes  and  Mex- 
ico, "while  Berring  on  the  staS  of  the  com- 
mander of  the  Pacific  Squadron"  and  "often 
required  to  give  opinions  on  questions  of  in- 
ternational law  growine  out  of  the  opera- 
tions of  the  war.  Had  the  practice  of  the 
blockading  squadron  on  the  west  coast  of 
Mexico  during  that  war,  in  regard  to  fishing 
ye&sels,  differed  from  that  approved  by  the 
Navy  Department  on  the  east  coast,  General 
-Halleck  could  hardly  have  failed  to  mention 
it,  when  stating  the  prevailing  doctrine  upon 
the  subject  as  follows: 
(698]  '"Fishing  boats  have  also,  as  a  general  rule, 
been  exempted  from  the  effects  of  hostilities. 
As  early  as  1521,  while  war  was  raging  be- 
tween Charles  V.  and  Francis,  ambassadors 
from  these  two  sovereigns  met  at  Calais, 
then  English,  and  agreed  that,  whereas  the 
herring  fishery  was  about  to  commence,  the 
subjects  of  both  belligerents  engaged  in  this 
pursuit  should  be  safe  and  unmolested  by  the 
other  party,  and  should  have  leave  to  fish  as 
in  time  of  peace.  In  the  war  of  1800,  the 
British  and  French  governments  issued  for- 
mal instructions  exempting  the  fishing  boats 
of  each  other's  subjects  from  seizure.  This 
order  was  subsequently  rescinded  by  the 
British  government,  on  the  alleged  ground 
that  some  French  fishing  Iwats  were 
equipped  as  gunboats,  and  that  some  French 
fishermen  who  had  been  prisoners  in  Eng- 
land had  violated  their  parole  not  to  serve, 
and  had  gone  to  join  tne  French  fleet  at 
Brest.  Such  excuses  were  evidently  mere 
pretexts;  and  after  some  angry  discussions 
had  taken  place  on  the  subject  the  British 
restriction  was  withdrawn,  and  the  freedom 
of  fishing  was  again  allowed  on  both  sides. 
French  writers  consider  this  exemption  as 
an  established  principle  of  the  modem  law 
of  war,  and  it  has  been  so  recognized  in  the 
French  courts,  which  have  restored  sudi  ves- 
sels when  captured  by  French  cruisers."  Hal- 
leck (let  ed.)  chap.  20,  f  23. 

That  edition  was  the  only  one  sent  out 
under  the  author's  ovm  auspices,  except  an 
abridgment,  entitled  "Elements  of  Interna- 
tional Law  and  the  Law  of  War,"  which  he 
published  in  186G,  as  he  said  in  the  preface, 
to  supply  a  suitable  text-book  for  instruction 
upon  the  subject,  "not  only  in  our  colleges, 
but  also  in  our  two  preat  national  schools, — 
the  Military  and  Xaval  Academies."  In 
that  abridgment  the  statement  as  to  fishing 
boats  was  condensed  as  follows:  "Fishing 
boats  have  also,  as  a  general  rule,  been  ex- 
empted from  the  enects  of  hostilities. 
French  writers  eoisider  this  exemption  as  an 
established  principle  of  the  modem  law  of 
war,  and  it  has  been  so  recognized  in  the 
Fi'pnch  courts,  which  have  restored  such  ves- 
aels  when  captured  by  French  cruisers." 
Halleck's  Elements,  chap.  20,  !  21. 

In  the  treaty  of  peace  between  the  United 
l699]^tates  and  Mexico,  *in  1848,  were  inserted  the 
very  words  of  the  earlier  treaties  with  Prus- 
sia, already  quoted,  forbidding  the  hostile 
molestation  or  seizure  in  time  of  war  of  the 
persons,  occupations,  houses,  or  goods  of  fish- 
ermen.   9  Stat,  at  L.  039,  940. 

Wharton's  Digest  of  the  International 
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Law  of  the  United  States,  published  by  aa- 
thority  of  Congress  in  1886  and  1887,  em- 
bodies General  Halleck's  fuller  statement, 
above  quoted,  and  contains  nothing  dse  up- 
on the  subject  3  Whart  Int.  Law  Dig.  { 
345,  p.  316;  2  Halleck  (Eng.  eds.  1873  and 
1878)  p.  151. 

France  in  the  Crimean  war  in  18S4,  and 
in  her  wars  with  Austria  in  1869  and  with 
Germany  in  1870,  by  general  orders,  forbad 
her  cruisers  to  trouble  the  coast  fisheries^ 
or  to  seize  any  vessel  or  boat  engaged  there- 
in, unless  naval  or  military  operations 
should  make  it  necessary.  Calvo,  {  2372 ; 
HaU,  f  148;  2  Ortolan  (4th  ed.)  449;  10 
Revue  de  Droit  Xntemational  (1878)  399. 

Calvo  says  that  in  the  Crimean  war,  "not- 
withstanding her  alliance  with  France  and 
Italy,  England  did  not  follow  the  same  line 
of  conduct,  and  her  cruisers  in  the  Sea 
of  Azof  destroyed  the  fisheries,  nets,  fishing  ^ 
implements,  provisions,  boats,  and  even  the 
cabins  of  the  inhabitants  of  the  coast."  Cal- 
vo, {  2372. '  And  a  Russian  writer  on  prize 
law  remarks  that  those  depredations,  "having 
brought  ruin  on  poor  fishermen  and  inoffen- 
sive traders,  could  not  but  leave  a  painful 
impression  on  the  minds  of  the  population, 
without  impairing  in  the  least  the  resources 
of  the  Russian  government."  Katchenov- 
sky  (Pratt's  ed.)  148.  But  the  contempo- 
raneous reporte  of  the  English  naval  officers 
pnt  a  different  face  on  the  matter,  by  stat- 
ing that  the  destruction  in  question  was  part 
of  a  military  measure,  conducted  with  the 
co-operation  of  the  French  ships,  and  pursu- 
ant to  instructions  of  the  English  admiral 
"to  clear  the  seaboard  of  all  fish  stores,  all 
fisheries  and  mills,  on  a  scale  beyond  the 
wante  of  the  neighboring  population,  and  in- 
deed of  all  things  destined  to  contribute  to 
the  maintenance  of  the  enemy's  army  in  the 
Crimea;"  and  that  the  property  destroyed 
consisted  of  large  fishing  establishmente 
and  storehouses  of  the  Russian  government, 
numliers  of  heavy  launches,  and  enormous 
quantities  of  nets  and  gear,  salted  fish,  com, 
*and  other  provisions  mtended  for  the  supply£700) 
of  the  Russian  army.  United  Service  Jour- 
nal of  1853,  pt.  3,  pp.  108-112.   ' 

Since  the  English  orders  in  council  of  1806 
and  1810,  before  (quoted,  in  favor  of  fishing 
vessels  employed  in  catching  and  bringing 
to  market  fresh  fish,  no  instance  has  been 
found  in  which  the  exemption  from  capture 
of  private  coast  fishing  vessels  honestly  pur- 
suing their  peaceful  industry  has  been  denied 
by  England  or  by  any  other  nation.  And 
the  Empire  of  Japan  (the  last  state  admit- 
ted into  the  rank  of  civilized  nations),  by 
an  ordinance  promulgated  at  the  beginning 
of  ito  war  with  China  in  August,  1894,  eatao- 
lished  prize  courts,  and  ordained  that  "the 
following  enemy's  vessels  are  exempt  from 
detention,"  including  in  the  exemption 
"boate  engaged  in  coast  fisheries,"  as  well  as 
"ships  engaged  exclusively  on  a  voyage  of 
scientific  discovery,  philanthrophy,  or  reli- 
gious mission."  Takahashi,  International 
Law,  11,  178. 

International  law  is  part  of  our  law,  and 
must  be  ascertained  and  administered  by  the 
courto  of  justice  of  appropriate  jurisdiction 
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maritim*  countries.  En^and  does  not  seem 
to  have  been  unwilling  to  spare  fishing  ves- 
sels so  long  as  they  are  harmless,  and  it  does 
not  appear  that  any  state  has  accorded  them 
immunity  under  circumstances  of  inconveni- 
[1  MJence  to  itself.  It  is  likely  that  all  nations 
would  now  refrain  from  molesting  them  as  a 
general  rule,  and  would  capture  them  so  soon 
as  any  danger  arose  that  they  or  their  crews 
might  be  o?  military  use  to  the  enemy;  and 
it  IS  also  likely  that  it  is  impossible  to  grant 
them  a  more  distinct  exemption."  So,  T.  J. 
Lawrence,  in  S  206  of  his  Principles  of  In- 
ternational Law,  says:  "The  difference  be- 
tween the  English  and  the  French  view  is 
more  apparent  than  real;  for  no  civilized 
belligerent  would  now  capture  the  boats  of 
fishermen  plying  their  avocation  peaceably 
in  the  terntoriiu  waters  of  their  own  state ; 
and  no  jurist  would  seriously  argue  that 
their  immunity  must  be  respected  if  they 
were  used  for  warlike  purposes,  as  were  the 
smacks  belonging  to  the  northern  ports  of 
France  when  Great  Britain  gave  the  order 
to  capture  them  in  1800." 

But  there  are  writers  of  various  maritime 
countries,  not  yet  cited,  too  important  to  be 
passed  by  without  notice. 

Jan  Helenus  Ferguson,  Netherlands  Min- 
ister to  China,  and  previously  in  the  naval 
and  in  the  colonial  service  of  his  country,  in 
his  Manual  of  International  Law  for  the  Use 
of  Navies,  Colonies,  and  Consulates,  pub- 
lished in  18S2,  writes:  "An  exception  to 
the  usage  of  capturing  enemy's  private  ves- 
sels at  sea  is  the  coast  fishery.  .  .  .  This 
principle  of  immunity  from  capture  of  fish- 
ing boats  is  generally  adopted  by  all  mari- 
time powers,  and  in  actual  warfare  they  are 
oniversally  spared  so  long  as  they  remain 
harmless.''    2  Ferguson,  §212. 

Ferdinand  Attlmayr,  captain  in  the  Aus- 
trian Navy,  in  his  Manual  for  Naval  Officers, 
published  at  Vienna  in  1872  under  the  aus- 
pices of  Admiral  Tegetthoff,  says:  "Regard- 
ing the  capture  of  enemy  property,  an  excep- 
tion must  be  mentioned,  which  is  a  universal 
custom.  Fishing  vessels  which  belong  to  the 
adjacent  coast,  and  whose  business  yields 
only  a  necessary  livelihood,  are,  from  consid- 
erations of  humanity,  universally  excluded 
from  capture."    1  Attlmayr,  61. 

Ignacio  de  Negrin,  First  Official  of  the 
Spanish  Board  of  Admiralty,  in  his  Elemen- 
tary Treatise  on  Maritime  International 
Law,  adopted  by  royal  order  as  a  text-book 
in  the  naval  schools  of  Spain,  and  published 
at  Madrid  in  1873,  concludes  his  chapter 
"Of  the  lawfulness  of  prizes"  with  these 
words:  "It  remains  to  be  added  that  the 
custom  of  all  civilized  peoples  excludes  from 
Mplore  and  from  all  kind  of  hostility  the 
[707]*li8hing  vessels  of  the  enemy's  coasts,  consid- 
ering this  industry  as  absolutely  inoffensive, 
and  deserving,  from  its  hardships  and  use- 
fulness, of  this  favorable  exception.  It  has 
been  thus  expressed  in  very  many  interna- 
tional conventions,  so  that  it  can  be  deemed 
an  incontestable  pi-inciple  of  law,  at  least 
among  enlightened  nntions."  Negrin,  tit.  3, 
chap.  1,  S  310. 

Carlos  Testa,  captain  in  the  Portugese 
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Navy  and  professor  in  the  naval  school  at 
Lisbon,  in  his  work  on  Public  International 
Law,  published  in  French  at  Paris  in  1886, 
when  discussing  the  general  right  of  captur- 
ing enemy  ships,  says:  "Nevertheless,  in 
this,  customary  law  establishes  an  exception 
of  immunity  in  favor  of  coast  fishing  vessels. 
Fishing  is  so  peaceful  an  industry,  and  is 
generally  carried  on  by  so  poor  and  so  hard- 
working a  class  of  men,  that  it  is  likened, 
in  the  territorial  waters  of  the  enemy's  coun- 
try, to  the  class  of  husbandmen  who  gather 
the  fruits  of  the  earth  for  their  livelihood. 
The  examples  and  practice  generally  followed 
establish  this  humane  and  beneficent  excep- 
tion as  an  international  rule,  and  this  rule 
may  be  considered  as  adopted  by  customary 
law  and  by  all  civilized  nations."  Testa,  pt. 
3,  chap.  2, in  18Biblioth$que  Internationalet 
Diplomatique,  pp.  152,  153. 

No  less  clearly  and  decisively  speaks  the 
distinguished  Italian  jurist,  Pasquale  Fiore, 
in  the  enlarged  edition  of  his  exhaustive 
work  on  Public  International  Law,  pub- 
lished at  Paris  in  1885-6,  saying:  ''The 
vessels  of  fishermen  have  been  generally  de- 
clared exempt  from  confiscation,  because  of 
the  eminently  peaceful  object  of  their  humble 
industry,  and  of  the  principles  of  equity  and 
humanity.  The  exemption  includes  the  ves- 
sel, the  implements  of  fishing,  and  the  cargo 
resulting  from  the  fishery.  This  usage,  emi- 
nently humane,  goes  back  to  very  ancient 
times;  and  although  the  immunity  of  the 
fishery  along  the  coasts  may  not  have  been 
sanctioned  by  treaties,  yet  it  is  considered 
to-day  as  so  definitely  established  that  the  in- 
violability of  vessels  devoted  to  that  fishery 
is  proclaimed  by  the  publicists  as  a  positive 
rule  of  international  law,  and  is  generally 
respected  by  the  nations.  Consequently  we 
shall  lay  down  the  following  rule:  (a) 
Vessels  belonging  to  citizens  of  the  enemy 
state,  and  devoteatofiBhing*alongthecoasts,[708] 
cannot  be  subject  to  capture;  (b)  Such  ves- 
sels, however,  will  lose  all  right  of  exemp- 
tion, when  employed  for  a  warlike  purpose; 
(o)  there  may,  nevertheless,  be  subjected  to 
capture  vessels  devoted  to  the  great  fishery 
in  the  ocean,  such  as  those  employed  in  the 
whale  fisheij,  or  in  that  for  seals  or  sea 
calves."    3  Fiore,  t  1421. 

This  review  of  the  precedents  and  authori- 
ties on  the  subject  appears  to  us  abundantly 
to  demonstrate  that  at  the  present  day,  by 
the  general  consent^of  the  civilized  nations 
of  the  world,  and  independently  of  any  ex- 
press treaty  or  other  public  act,  it  is  an  es- 
tablished rule  of  international  law,  founded 
on  considerations  of  humanity  to  a  poor  and 
industrious  order  of  men,  and  of  the  mutual 
convenience  of  belligerent  states,  that  coast 
fishing  vessels,  with  their  implements  and 
supplies,  cargoes  and  crews,  unarmed  and 
honestly  pursuing  their  peaceful  calling  of 
catching  and  bringing  in  fresh  fish,  are  ex- 
empt from  capture  as  prize  of  war. 

The  exemption,  of  course,  does  not  apply  to 
coast  fishermen  or  their  vessels  if  employed 
for  a  warlike  purpose,  or  in  such  a  way  as  to 
give  aid  or  information  to  the  enemy;  nor 
when  military  or  naval  operations  create  a 
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necessit;^  to  which  all  private  interests  must 
give  way. 

Nor  has  the  exemption  been  extended  to 
ships  or  vessels  employed  on  the  high  sea  in 
taking  whales  or  seals  or  cod  or  other  flsh 
which  are  not  brought  fresh  to  market,  but 
are  salted  or  otherwise  cured  and  made  a 
regular  article  of  commerce. 

This  rule  of  international  law  is  one  which 
prize  courts  administering  the  law  of  nations 
are  bound  to  take  judicial  notice  of,  and  to 
give  effect  to,  in  the  absence  of  any  treaty  or 
other  public  act  of  their  own  government  in 
relation  to  the  matter. 

Calvo,  in  a  passage  already  quoted,  die- 
Unctly  afSrms  that  the  exemption  of  coast 
dshing  vessels  from  capture  is  perfectly 
justiciable,  or,  in  other  words,  of  judicial 
jurisdiction  or  cognizance.  Calvo,  {  2368. 
Nor  are  judicial  precedents  wanting  in  sup- 
port of  Uie  view  that  this  exemption,  or  a 
somewhat  analogous  one,  should  be  recog- 
nized and  declar^  by  a  prize  court. 
[709]  *By  the  practice  of  all  civilized  nations, 
vessels  employed  only  for  the  purposes  of 
discovery  or  science  are  considered  aa  ex- 
empt from  the  contingencies  of  war,  and 
therefore  not  subject  to  capture.  It  has 
been  usual  for  the  government  sending  out 
such  an  expedition  to  give  notice  to  other 
powers ;  but  it  is  not  essential.  1  Kent,  Com. 
91,  note;  Halleck,  chap.  20,  f  22;  Calvo,  S 
2376;  Hall,  §  138. 

In  1813,  while  the  United  States  were  at 
war  with  England,  an  American  vessel  on  her 
voyage  from  Italy  to  the  United  States  was 
captured  by  an  English  ship,  and  brought 
into  Halifax,  in  Nova  Scotia,  and,  with  her 
cargo,  condemned  as  lawful  prize  by  the 
court  of  vice  admiralty  there.  But  a  peti- 
tion for  the  restitution  of  a  case  of  paintings 
and  engravings  which  had  been  presented  to 
and  were  owned  by  the  Academy  of  Arts  in 
Philadelphia  was  granted  by  Dr.  Croke,  the 
judge  of  that  court,  who  said:  "The  same 
law  of  nations,  which  prescribes  that  all 
property  belonging  to  the  enemy  shall  be  lia- 
ble to  confiscation,  has  likewise  its  modifica- 
tions and  relaxations  of  that  rule.  The  arts 
and  sciences  are  admitted  amongst  all  civil- 
ized nations,  as  forming  an  exception  to  the 
severe  rights  of  warfare,  and  as  entitled  to 
favor  and  protection.  They  are  considered, 
not  as  the  peculium  of  this  or  of  that  nation, 
but  as  the  property  of  mankind  at  large,  and 
as  belonging  to  the  common  interests  of  the 
whole  species."  And  he  added  that  there 
had  been  "innumerable  cases  of  the  mutual 
exercise  of  this  courtesy  between  nations  in 
former  wars."  The  MarquU  de  Somerueles, 
Stewart  Adm.    (Nova  Scotia)   445,  482. 

In  1861,  during  the  war  of  the  Kebellion, 
a  similar  decision  was  made  in  the  district 
court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  in  regard  to  two 
cases  of  books  belonging  and  consigned  to  a 
university  in  North  Carolina.  Judge  Cad- 
walader,  in  ordering  these  books  to  be  liber- 
ated from  the  custody  of  the  marshal  and 
restored  to  the  agent  of  the  university,  »aid: 
"Though  this  claimant,  aa  the  resident  of  a 
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hostile  district,  would  not  be  entitled  to 
restitution  of  the  subject  of  a  commercial 
adventure  in  books,  the  purpose  of  the  ship- 
ment in  question  gives  to  it  a  different 
•character.  The  United  States,  in  prosecut-[710I 
ing  hostilities  for  the  restoration  of  their 
constitutional  authority,  are  compelled  in- 
cidentally to  confiscate  property  captured  at 
sea,  of  which  the  proems  would  otherwise 
increase  the  wealth  of  that  district.  But  the 
United  States  are  not  at  war  with  literature 
in  that  part  of  their  territory."  He  then  re- 
ferred to  the  decision  in  Nova  Scotia,  and  to 
the  French  decisions  upon  cases  of  fishing 
vessels,  as  precedents  for  the  decree  which 
he  was  about  to  pronounce;  and  he  added 
that,  without  any  such  precedents,  he  should 
have  had  no  difficulty  in  liberating  these 
books.    The  Amelia,  4  Phila.  417. 

In  Brown  v.  United  States,  8  Cranch,  110, 
3  L.  ed.  504,  there  are  expressions  of  Chief 
Justice  Marshall  which,  taken  by  them- 
selves, might  seem  inconsistent  with  the 
position  above  maintained,  of  the  duty  of  a 
prize  court  to  take  judicial  notice  of  a  rule 
of  international  law,  established  by  the  gen- 
eral usage  of  civilized  nations,  as  to  the  kind 
of  property  subject  to  capture.  But  the 
actual  decision  in  that  case,  and  the  lead- 
ing reasons  on  which  it  was  based,  appear  to 
us  rather  to  confirm  our  position.  The 
principal  question  there  was  whether  per- 
sonal property  of  a  British  subject,  found 
on  land  in  the  United  States  at  the  begin- 
ning of  the  last  war  with  Great  Britain, 
could  lawfully  be  condemned  as  enemy's 
property,  on  a  libel  filed  by  the  attorney  of 
the  United  States,  without  a  positive  act  of 
Congress.  The  conclusion  of  the  court  was 
"that  the  power  of  confiscating  enemy  prop- 
erty is  in  the  legislature,  and  that  the  legis- 
lature has  not  yet  declared  its  will  to  confis- 
cate property  which  was  within  our  territory 
at  the  declaration  of  war."  '  8  Cranch,  129, 
3  L.  ed.  610,  511.  In  showing  that  the  dec- 
laration of  war  did  not,  of  itself,  vest  th* 
Executive  with  authority  to  order  such  prop- 
erty to  be  confiscated,  the  Chief  Justice  re- 
lied on  the  modem  usages  of  nations,  say- 
ing: "The  universal  practice  of  forbearing 
to  seize  and  confiscate  debts  and  credits,  the 
principle  universally  received  that  the  right 
to  them  revives  on  the  restoration  of  peace, 
would  seem  to  prove  that  war  is  not  an  ab- 
solute confiscation  of  this  property,  but  simply 
confers  the  right  of  confiscation,"  and  again: 
"The  modem  rule,  then,  would  seem  to  be 
that  tangible  property  'belonging  to  an[71l] 
enemy,  and  found  in  the  country  at  the  com- 
mencement of  war,  ought  not  to  be  immedi- 
ately confiscated;  and  in  almost  every  com- 
mercial treaty  an  article  is  inserted  stipu- 
lating for  the  right  to  withdraw  such  prop- 
erty." 8  Cranch,  123,"  125,  3  L.  ed.  509.  The 
decision  that  enemy  property  on  land,  which 
by  the  modem  usage  of  nations  is  not  sub- 
ject to  capture  as  prize  of  war,  cannot  be 
condemned  by  a  prize  court,  even  by  direc- 
tion of  the  Executive,  without  express  ao- 
thority  from  Congress,  appears  to  us  to  re- 
pel any  inference  that  coast  fishing  vessels, 
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which  are  exempt  by  the  general  consent  of 
civilized  nations  from  capture,  and  which  no 
act  of  Congress  or  order  of  the  President  haa 
expressly  authorized  to  be  talcen  and  confis- 
cated, must  be  condemned  by  a  prize  court, 
for  want  of  a  distinct  exemption  in  a  treaty 
or  other  public  act  of  the  government. 

To  this  subject  in  more  than  one  aspect 
are  singularly  applicable  the  words  uttered 
by  Mr.  Justice  Strong,  spealcing  for  this 
court:  "Undoubtedly  no  single  nation  can 
change  the  law  of  the  sea.  The  law  is  of 
universal  obligation  and  no  statute  of  one  or 
two  nations  can  create  obligations  for  the 
world.  Like  all  the  laws  of  nations,  it  rests 
upon  the  common  consent  of  civilized  com- 
munities. It  is  of  force,  not  because  it  was 
prescribed  by  any  superior  power,  but  be- 
cause it  has  been  generally  accepted  aa  a  rule 
of  conduct.  Whatever  may  have  been  its 
origin,  whether  in  the  usages  of  navigation, 
or  in  the  ordinances  of  maritime  states,  or  in 
both,  it  has  become  the  law  of  the  sea  only 
by  the  concurrent  sanction  of  those  nations 
who  may  be  said  to  constitute  the  commer- 
cial world.  Many  of  the  usages  which  pre- 
vail, and  which  have  the  force  of  law,  doubt- 
less originated  in  the  positive  prescriptions 
of  some  single  state,  which  were  at  first  of 
limited  effect,  but  which,  when  generally  ac- 
cepted, became  of  universal  obligation.*' 
•This  is  not  giving  to  the  statutes  of  any  na- 
tion extraterritorial  effect.  It  is  not  treat- 
ing them  as  general  maritime  laws ;  but  it  is 
recognition  of  the  historical  fact  that  by 
common  consent  of  mankind  these  rules  have 
been  acquiesced  in  aa  of  general  obligation. 
Of  that  fact,  we  thinlc,  we  may  take  judicial 
[718]notice.  Foreign  municipal  laws  *must  in- 
deed be  proved  as  facts,  b«t  it  is  not  so  with 
the  law  of  nations."  The  Scotia,  14  Wall. 
170,  187,  188,  tub  nom.  Seara  v.  The  Bootia, 
20  L.  ed.  822,  825,  826. 

The  position  taken  by  the  United  States 
during  the  recent  -war  with  Spain  was  quite 
in  accord  with  the  rule  of  international  law, 
now  generally  recognized  by  civilized  na- 
tions, in  regard  to  coast  fishing  vessels. 

On  April  21,  1898,  the  Secretary  of  the 
Kavy  gave  instructions  to  Admiral  Samp- 
aon,  commanding  the  North  Atlantic  Squad- 
ron, to  "immediately  institute  a  blockade  of 
the  north  coast  of  Cuba,  extending  from 
Cardenas  on  the  east  to  Bahia  Honda  on  the 
west."  Burean  of  Navigation  Report  of 
1808,  appx.  175.  The  blockade  was  immedi- 
ately instituted  accordingly.  On  April  22 
the  President  issued  a  proclamation  declar- 
ing that  the  United  States  had  instituted 
and  would  maintain  that  bloclcade,  "in  pur- 
suance of  the  laws  of  the  United  States,  and 
the  law  of  nations  .applicable  to  snch  cases." 
30  Stat  at  L.  1769.  And  by  the  act  of  Con- 
gress of  April  25,  1898,  chap.  189,  it  was  de- 
clared that  the  war  between  the  United 
States  and  Spain  existed  on  that  day,  and 
had  existed  since  and  intruding  April  21. 
SO  Stot  at  L.  364. 

On  April  26,  1898,  the  President  issued 
another  proclamation  which,  after  reciting 
the  existence  of  the  war  as  declared  by  Con- 
gress, contained  this  farther  recital:  "It 
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being  desirable  that  such  war  should  be  con- 
ducted upon  principles  in  harmony  with  the 
present  views  of  nations  and  sanctioned  by 
their  recent  practice."  This  recital  was  fol- 
lowed by  specific  declarations  of  certain  rules 
for  the  conduct  of  the  war  by  sea,  making 
no  mention  of  fishing  vessels.  30  Stat  at  H 
1770.  But  the  proclamation  clearly  mani- 
fests the  general  policy  of  the  government  to 
conduct  the  war  in  accordance  with  the  prin- 
ciples of  international  lati  sanctioned  by  the 
recent  practice  of  nations. 

On  April  28, 1898  (after  the  capture  of  the 
two  fishing  vessels  now  in  question).  Admiral 
Sampson  telegraphed  to  the  Secretary  of  the 
Navy  as  follows :  "I  find  that  a  large  num- 
ber of  fishing  schooners  are  attempting  to 
get  into  Havana  from  their  fishing  grounds 
near  the  Florida  reefs  and  coasts,  'niey  are 
generally  manned  by  excellent  seamen,  be- 
longing'tothe  maritime  inscription  ofSpain,[71S] 
who  have  already  served  in  the  Spanish 
navy,  and  who  are  liable  to  further  service. 
As  these  trained  men  are  naval  reserves, 
most  valuable  to  the  Spaniards  as  artillery- 
men, either  afloat  or  ashore,  I  recommend 
that  thev  should  be  detained  prisoners  of 
war,  and  that  I  should  be  authorized  to  de- 
liver them  to  the  commanding  officer  of  the 
army  at  Key  West."  To  that  communica- 
tion the  Secretary  of  the  Navy,  on  April  30, 
1898,  guardedly  answered:  "Spanish  fish- 
ing vessels  attempting  to  violate  blockade 
are  subject,  with  crew,  to  capture,  and  any 
such  vessel  or  crew  considered  likely  to  aid 
enemy  may  be  detained."  Bureau  of  Navi- 
gation Report  of  1898,  appx.  178.  The  admi- 
ral's despatch  assumed  that  he  was  not  au- 
thorized, without  express  order,  to  arrest 
coast  fishermen  peaceably  pursuing  their 
calling;  and  the  necessary  implication  and 
evident  intent  of  the  response  of  tlie  Navy 
Department  were  tliat  Spanish  coast  fishing 
vessels  and  their  crews  should  not  be  inter- 
fered with,  so  long  as  they  neither  attempted 
to  violate  the  blockade,  nor  were  considered 
likely  to  aid  the  enemy. 

The  Paquete  Habana,  as  the  record  shows,  . 
was  a  fishing  sloop  of  25  tons  burden,  sail" 
ing  under  the  Spanish  flag,  running  in  and 
out  of  Havana,  and  regularly  engaged  in  fish- 
ing on  the  coast  of  Cuba.  Her  crew  con- 
sisted of  but  three  men,  including  the  mas- 
ter, and,  according  to  a  common  usage  in 
coast  fisheries,  had  no  interest  in  the  vessel, 
but  were  entitled  to  two  thirds  of  her  catch, 
the  other  third  belonging  to  her  Spanish 
owner,  who,  as  well  as  the  crew,  resided  in 
Havana.  On  her  last  voyage,  she  sailed 
from  Havana  along  the  coast  of  Cuba,  about 
200  miles,  and  fished  for  twenty-five  days 
off  the  cape  at  the  west  end  of  tiie  island, 
within  the  territorial  waters  of  Spain,  and 
was  going  back  to  Havana,  with  her  cargo  of 
live^^flsh,  when  she  was  captured  by  one  if 
the  blockading  squadron,  on  April  25,  1898. 
She  had  no  arms  or  ammunition  on  board; 
she  had  no  knowledge  of  the  blockade,  or 
even  of  the  war,  until  she  was  stopped  by  a 
blockading  vessel;  she  made  no  attempt  to 
run  the  blockade,  and  no  resistance  at  the 
time  of  the  capture;  nor  was  there  any  evi- 
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[T14]dence  'whaterer  of  likelihood  tlimt  she  or  her 
crew  would  aid  the  enemy. 

In  the  ease  of  the  Lola,  the  only  differ- 
ences in  the  facts  were  that  she  waa  a 
schooner  of  35  tons  burden,  and  had  a  crew 
of  six  men,  including  the  master ;  that  after 
leaving  Havana,  and  proceeding  some  200 
miles  along  the  coast  of  Cuha,  she  went  on, 
about  100  miles  farther,  to  the  eoaat  of  Tn- 
catan,  and  there  fished  for  eight  days;  and 
that,  on  her  return,  when  near  Bahia  Honda, 
on  Uie  coast  of  Cuba,  she  waa  captured,  with 
her  cargo  of  live  fish,  on  April  27,  1898. 
These  dilTerenees  aford  no  ground  for  distin- 
guishing the  two  cases. 

Each  vessel  was  of  a  moderate  sise,  such 
as  is  not  unusual  in  coast  fishing  smacks, 
and  w«s  regularly  engaged  in  fishing  on  the 
coast  of  Ci3}a.  The  crew  of  each  were  few 
in  number,  had  no  interest  in  the  vessel,  and 
received,  in  return  for  their  toil  and  enter- 
prise, two  thirds  of  her  catch,  the  other 
third  going  to  her  owner  by  way  of  compen- 
sation for  her  use.  Each  vessel  went  out 
from  Havana  to  her  fishing  ground,  and  was 
captured  when  returning  along  the  coast  of 
Cuba.  The  cargo  of  each  consisted  of  fresh 
fish,  caught  by  her  crew  from  the  sea,  and 
kept  alive  on  board.  Although  one  of  the 
vessels  extended  her  fishing  trip  across  the 
Yucatan  channel  and  fished  on  the  coast  of 
Yucatan,  we  cannot  doubt  that  each  was  en- 
gaged in  the  coast  fishery,  and  not  in  a  com- 
mercial adventure,  within  the  rule  of  inter- 
national law. 

The  two  vessels  and  their  cargoes  were 
condemned  by  the  district  court  as  prize  of 
war ;  the  vessels  were  sold  under  its  decrees ; 
and  it  does  not  appear  what  became  of  the 
fresh  fish  of  which  their  cargoes  consisted. 

Upon  the  facts  proved  in  either  case,  it  is 
the  duty  of  this  court,  sitting  as  the  hiehest 
prize  court  of  tiie  United  States,  and  admin- 
istering the  law  of  nations,  to  declare  and 
adjudge  that  the  capture  was  unlawful  and 
without  probable  cause;  and  it  is  therefore, 
in  each  case, — 

Ordered,  that  the  decree  of  the  Diatriet 
Court  be  reverted,  and  the  proceeds  of  the 
■ale  of  the  vessel,  together  with  the  proceeds 
of  any  sale  of  her  cargo,  be  restored  to  the 
claimant,  with  damages  and  costs. 

[716]  'Mr.  Chief  Justice  Fuller,  with  whom 
J  concurred  Mr.  Justice  Harlam  and  Mr.  Jus- 
tice McKenna,  dissenting: 

The  district  court  held  these  vessels 
and  their  cargoes  liable  because  not  "satis- 
fied that  as  a  matter  of  law,  without  any  or- 
dinance, treaty,  or  proclamation,  fishing  ves- 
sels of  this  class  are  exempt  from  seizure." 

This  court  holds  otherwise,  not  because 
such  exemption  is  to  be  found  in  any  treaty, 
legislation,  proclamation,  or  instruction 
granting  it,  but  on  the  ground  that  the  ves- 
sels were  exempt  by  reason  of  an  established 
rule  of  international  law  applicable  to  them, 
which  it  is  the  duty  of  the  court  to  enforce. 

I  am  unable  to  conclude  that  there  is  any 
•nch  established  international  rule,  or  that 
this  court  can  properly  revise  action  which 
must  be  treated  as  having  been  taken  in  the 
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ordinary  ezerdae  of  diacratiaB  in  the  eoodnet 
of  war. 

It  cannot  be  t'««»'"*»»"H  "that  modem  v^ 
age  eonstitntes  a  role  iHiidi  acta  direetly 
upon  the  thing  itaeli  by  its  own  foroe^  and 
not  throogh  the  aovereign  power."  That 
position  waa  disallowed  in  Brotoit  t.  United 
Btatea,  8  Cranch,  110,  128,  S  L.  ed.  610,  and 
Chief  Justice  Marshall  said:  rThis  usage 
is  a  Koide  which  the  sovereign  follows  or 
abMidons  at  his  wilL  The  rue,  like  other 
precepts  of  morality,  of  hnmani^,  and  even 
of  wisdom,  is  addressed  to  the  judgment  of 
the  sovereign;  and  although  it  cannot  be 
disregarded  by  him  without  obloquy,  yet  it 
may  be  disregarded.  The  rule  is  in  its  na- 
ture flexible.  It  is  subject  to  infinite  modifi- 
cation. It  is  not  an  immutable  rule  of  law, 
but  depends  on  political  considerations 
which  may  continually  vary." 

The  question  in  that  case  related  to  the 
confiscation  of  the  property  of  the  enemy  on 
land  within  our  own  territory,  and  it  waa 
held  that  property  so  situated  could  not  be 
confiscated  without  an  act  of  Congrress.  The 
Chief  Justice  continued:  "Commercial  na- 
tions in  the  situation  of  the  United  States 
have  always  a  considerable  quantity  of  prop- 
erty in  the  possession  of  their  neighbors. 
When  war  breaks  out,  the  question.  What 
shall  be  done  with  enemy  property  in  our 
country? — is  a 'question  rather  of  po!icythan[7i8;j 
of  law.  The  rule  which  we  apply  to  the 
property  of  our  enemy  will  be  applied  by  him 
to  the  property  of  our  citizens.  Like  all 
other  questions  of  policy,  it  is  proper  for  the 
consideration  of  a  department  which  can 
modify  it  at  will;  not  for  the  consideration 
of  a  department  which  can  pursue  only  the 
law  as  it  is  written.  It  is  proper  for  the  con- 
sideration of  the  legislature,  not  of  the  exee- 
utive  or  judiciary." 

This  case  involves  the  capture  of  enemy's 
property  on  the  sea,  and  executive  action, 
and  if  the  position  that  the  alle^  rule  pro- 
pria vigors  limits  the  sovereign  power  in 
war  be  rejected,  then  I  understand  the  con- 
tention to  be  that,  by  reason  of  tlie  existence 
of  the  rule,  the  proclamation  of  April  2t> 
must  be  read  as  if  it  contained  the  exemp- 
tion in  terms,  or  the  exemption  must  be  al- 
lowed because  the  capture  of  fishing  vessel* 
of  this  class  was  not  specifically  authorized. 

The  preamble  to  the  pix>clamation  stated, 
it  is  true,  that  it  was  desirable  that  the  war 
"should  be  conducted  upon  principles  in  har- 
mony with  the  present  views  of  nations  and 
sanctioned  by  their  recent  practice,"  but  the 
reference  was  to  the  intention  of  the  govern- 
ment "not  to  resort  to  privateering,  but  to 
adhere  to  the  rules  of  the  Declaration  of 
Paris;"  and  the  proclamation  spoke  for  it- 
self. The  language  of  the  preamble  did  not 
carry  the  exemption  in  terms,  and  the  real 
question  is  whether  it  must  be  allowed  be- 
cause  not  alHrmatively  withheld,  or,  in  other 
words,  because  such  captures  were  not  in 
terms  directed. 

These  records  show  that  the  Spanish  doop 
Paquetc  Habana  "was  captured  as  a  prise  of 
war  by  the  U.  S.  S.  Castine"  on  April  25,  and 
"was  delivered"  by  the  Casttne's  commander 
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"to  Rear  Admiral  Wm.  T.  Sampson  (com- 
manding the  North  Atlantic  Squadron)/' 
and  thereupon  "turned  over"  to  a  prize  mas- 
ter with  instructions  to  proceed  to  Hey  West. 

And  that  the  Spirniah  schooner  Lola  "was 
ca)>tured  as  a  prize  of  war  by  the  U.  S.  8. 
Dolphin,"  April  27,  and  "was  delivered"  by 
the  Dolphin's  commander  "to  Rear  Admiru 
Wsn.  T.  Sanipnon  (commanding  the  North 
Atlantic  Squadron),"  and  thereupon  "turned 
over"  to  a  prize  master  with  instructions  to 
proceed  to  Key  West. 
fT17]  'That  the  vessels  were  accordingly  taken 
to  Key  West  and  there  libeled,  and  that  the 
decrees  of  condemnation  were  entered  against 
them  May  30. 

It  is  impossible  to  concede  that  the  Ad- 
miral ratified  these  captures  in  disregard  of 
established  international  law  and  the  procla- 
mation, or  that  the  President,  if  he  had  been 
of  opini'<u  that  there  was  any  infraction  of 
law  or  pi-oclamation,  would  not  have  inter- 
vened prior  to  condemnation. 

The  correspondence  of  April  28,  30,  be- 
tween the  Admiral  and  the  Secretary  of  the 
Navy,  quoted  from  in  the  principal  opinion, 
was  entirely  consistent  with  the  validity  of 
the  captures. 

The  question  put  by  the  Admiral  related 
to  the  detention  as  prisoners  of  war  of  the 
persons  manning  the  tishing  schooners  "at- 
tempting to  get  into  Havana."  Noncombat- 
•nts  are  not  so  detained  except  for  special 
reasons.  Sailors  on  board  enemy's  trading 
vessels  are  made  prisoners  because  of  their 
fitness  for  immediate  use  on  ships  of  war. 
Therefore  the  Admiral  pointed  out  the  value 
of  these  fishing  seamen  to  the  enemy,  and 
advised  their  detention.  The  Secretary  re- 
plied that  if  the  vessels  referred  to  were  "at- 
tempting to  violate  blockade"  they  were  sub- 
ject "with  crew"  to  capture,  and  also  that 
they  might  be  detained  if  "considered  likely 
to  aid  enemy."  The '  point  was  whether 
these  crews  should  be  made  prisoners  of  war. 
Of  course  they  would  be  liable  to  be  if  in- 
volved in  the  guilt  of  blockade  running,  and 
the  Secretary  agreed  that  they  might  be  on 
the  other  ground  in  the  Admiral's  discretion. 

All  this  was  in  accordance  with  the  rules 
and  usages  of  international  law,  with  which, 
whether  in  peace  or  war,  the  naval  service 
has  always  been  necessarily  familiar. 

I  come  then  to  examine  the  proposition 
"that  at  the  present  day,  by  the  general  con- 
sent of  the  civilized  nations  of  the  world,  and 
independently  of  any  express  treaty  or  other 
public  act,  it  is  an  established  rule  of  inter- 
national law,  founded  on  considerations  of 
humanity  to  a  poor  and  industrious  order  of 
men,  and  of  the  mutual  convenience  of  bellig- 
erent states,  that  coast  fishing  vessels,  with 
[T18]their  implements  and  supplies,  'cargoes  and 
crews,  unarmed,  and  honestly  pursuing  their 
peaceful  calling  of  catching  and  bringing  in 
of  fresh  fish,  are  exempt  from  capture  as 
prize  of  war." 

This,  it  is  said,  is  a  rule  "which  prize 
courts,  administering  the  law  of  nations,  are 
bound  to  take  judicial  notice  of,  and  to  give 
effect  to,  in  the  absence  of  treaty  or  other 
public  act  of  their  own  government." 
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I  At  the  same  time  it  is  admitted  that  tht 
alleged  exemption  does  not  apply  "to  coast 
fishermen  or  their  vessels,  if  employed  for  a 
warlike  purpose,  or  in  such  a  way  as  to  give 
aid  or  information  to  the  enemy;  nor  ^vnen 
military  or  naval  operations  create  a  neces- 
sity to  which  all  private  interests  must  give 
way;"  and,  further,  that  the  exemption  has 
not  "been  extended  to  ships  or  vessels  em- 
ployed on  the  high  sea  in  taking  whales  or 
seals,  or  cod  or  other  fish  which  are  not 
brought  fresh  to  market,  but  are  salted  or 
otherwise  cured  and  made  a  r^ular  article 
of  commerce." 

It  will  be  perceived  that  the  exceptions  re- 
duce the  supposed  rule  to  very  narrow  lim- 
its, requiring  a  careful  examination  of  the 
facts  in  order  to  ascertain  its  applicability; 
and  the  decision  appears  to  me  to  go  alto- 
gether too  far  in  respect  of  dealing  with 
captures  directed  or  ratified  by  the  officer  in 
command. 

But  were  these  two  vessels  within  the  al- 
leged exemption?  They  were  of  25  and  35 
tons  burden  respectively.  They  carried 
large  tanks,  in  which  the  fish  taken  were 
kept  alive.  They  were  owned  by  citizens  of 
Havana,  and  the  owners  and  the  masters  ana 
crew  were  to  be  compensated  by  shares  of  the 
catch.  One  of  them  had  been  200  mile?  from 
Havana,  off  Cape  San  Antonio,  for  twenty- 
five  days,  and  the  other  for  eight  days  olT  the 
coast  of  Yucatan.  They  belonged,  in  short, 
to  the  class  of  fishing  or  coasting  vessels  of 
from  6  to  20  tons  burden,  and  from  20  tons 
upwards,  which,  when  licensed  or  enrolled  as 
prescribed  by  the  llevised  Statutes,  arc  de- 
clared to  be  vessels  of  the  United  Stales, 
and  the  shares  of  whose  men,  when  the  ves- 
sels are  employed  in  fishing,  are  regulated 
by  statute.  They  were  engaged  in  what 
were  substantially  commercial  ventures,  and 
the  mere  fact  that  the  fish  were  kept  olive 
by  contrivances  *for  that  purpose — apracticc[7l9] 
of  considerable  antiquity — did  not  render 
them  any  the  less  an  article  of  trade  than  if 
they  had  been  brought  in  cured. 

I  do  not  think  that,  under  the  circum- 
stances, the  considerations  which  have  oper- 
ated to  mitigate  the  evils  of  war  in  respect 
of  individual  harvesters  of  the  soil  can  prop- 
erly be  invoked  on  behalf  of  these  hired  ves- 
sels, as  being  the  implements  of  like  harvest- 
ers of  the  sea.  Not  only  so  as  to  the  owners, 
but  as  to  the  masters  and  crews.  The  prin- 
ciple which  exempts  the  husbandman  and  his 
instruments  of  labor  exempts  the  industry  in 
which  he  is  engaged,  and  is  not  applicable  in 
protection  of  the  continuance  of  ^ansactions 
of  such  character  and  extent  as  these. 

In  truth,  the  exemption  of  fishing  craft  is    ^ 
essentially  an  act  of  grace,  and  not  a  matter 
of  right,  and  it  is  extended  or  denied  as  the 
exigency  is  believed  to  demand. 

It  is,  said  Sir  William  Scott,  "a  rule  of 
comity  only,  and  not  of  legal  decision." 

The  modern  view  is  thus  expressed  by  Mr. 
Hall !  "England  does  not  seem  to  have  been 
unwilling  to  spare  fishing  vessels  so  long  as 
they  are  harmless,  and  it  does  not  appeiir 
that  any  state  has  accorded  them  imuiumty 
under  circumstances  of  inconvenience  to  it- 
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■elf.  It  is  likely  that  all  natioiis  would  now 
refrain  from  molesting  them  as  a  general 
rule,  and  would  capture  them  so  soon  as  any 
danger  arose  that  they  or  their  crews  might 
be  of  military  use  to  the  enemy;  and  it  is 
also  likely  that  it  is  impossible  to  grant 
them  a  more  distinct  exemption." 

In  the  Crimean  war,  1854-r>j,  none  of  the 
orders  in  council,  in  terms,  either  exempted 
or  included  fishing  vessels,  yet  the  allied 
squadrons  swept  the  Sea  of  Azof  of  all  craft 
capable  of  furnishing  the  means  of  transpor- 
tation, and  the  English  admiral  ^n  the  Gulf 
of  Finland  directed  the  destruction  of  all 
Russian  coasting  vessel-  not  of  sufficient 
value  to  be  detained  as  prizes,  except  "boats 
or  small  craft  which  may  be  found  empty  at 
anchor,  and  not  trafficking." 

It  is  difficult  to  conceive  of  a  law  of  the 
sea  of  universal  obligation  to  which  Great 
{TSOjBritain  has  not  acceded.  And  I  'am  not 
aware  of  adequate  foundation  for  imputing 
to  this  country  the  adoption  of  any  other 
than  the  English  rule. 

In  his  Lectures  on  International  law  at 
the  Xaval  Law  College  the  late  Dr.  Freeman 
Snow  laid  it  down  that  the  exemption  could 
not  be  asserted  as  a  rule  of  international  law. 
These  lectures  -were  edited  by  Commodore 
Stockton  and  published  under  the  direction 
jf  the  Secretary  of  the  Navy  in  1895,  and, 
by  that  department,  in  a  second  edition,  in 
1898,  so  that  in  addition  to  the  well-known 
merits  of  their  author  they  possess  the 
weight  to  be  attributed  to  the  official  im- 
primatur. Neither  our  treaties  nor  setUed 
practice  are  opposed  to  that  conclusion. 

In  view  of  the  circumstances  surrounding 
the  breaking  out  of  the  Mexican  war.  Com- 
modore Conner,  commanding  the  Home 
Squadron,  on  May  14,  1846,  directed  his  of- 
ficers, in  respect  of  blockade,  not  to  molest 
"Mexican  boats  engaged  exclusively  in  fish- 
ing on  any  part  of  the  coast,"  presumably 
imall  boats  in  proximity  to  the  shore;  while 
in  tiie  Pacific  coast  Commodore  Stockton  in 
(be  succeeding  August  ordered  the  capture 
of  "all  vessels  under  the  Mexican  flag." 
«3« 


The  treaties  with  Prussia  of  1785.  1799, 
and  1828,  and  of  1848  with  Mexico,  in  ex- 
onpting  flahe  "men,  "unarmed  and  inhabiting 
unfortified  towns,  villages,  or  places,"  did 
not  exempt  fishing  ves^ls  from  seizure  ■■ 
prize;  and  these  captures  evidence  the  eon- 
victions  entertained  and  acted  on  in  the  late 
war  with  Spain. 

It  is  needless  to  review  the  speenIatioiDS 
and  repetitions  of  the  writers  on  international 
law.  Ortolan,  De  Boeck,  and  others  admit 
that  the  custom  relied  on  as  conaecrating 
the  immunity  is  not  so  general  as  to  ereata 
an  absolute  international  rule;  Heffter,  Cal- 
vo,  and  others  are  to  the  contrary.  Their 
lucubrations  may  be  persuasive,  but  not  au- 
thoritative. 

In  my  judgment,  the  rule  is  that  exemp- 
tion from  the  rigors  of  war  is  in  the  control 
of  the  Executive.  He  is  bound  by  no  im- 
mutable rule  on  the  subject.  It  is  for  him 
t  >  apply,  or  to  modify,  or  to  deny  altogether 
such  immunity  as  may  have  been  usually  ex- 
tended. 

'Exemptions  maybedesignatedinadvance[721) 
or  granted  according  to  circumstances,  but 
carrying  on  war  involves  the  infliction  of  the 
hardships  of  war,  at  least  to  the  extent  that 
the  seizure  or  destruction  of  enemy's  prop- 
erty on  sea  need  not  be  specifically  author- 
ized in  order  to  be  accomplished. 

Being  of  opinion  that  these  vessels  were 
not  exempt  as  matter  of  law,  I  am  eoo- 
strained  to  dissent  from  the  opinion  and 
judgment  of  the  court;  and  my  brothers 
Harlan  and  McKenna  concur  in  thia  diaaenL. 

{January  g9, 1900.) 

The  court,  in  each  ease,  on  motion  of  the 
Solicitor  General  in  behalf  of  the  United 
States,  and  after  argument  of  counsel 
thereon,  and  to  secure  the  carrying  out  of  the 
opinion  and  decree  of  this  court  according  to 
their  true  meaning  and  intent,  ordered  that 
the  decree  be  so  modified  as  to  direct  that 
the  damages  to  be  allowed  shall  be  compenso- 
tort  mail,  and  not  punitive. 

'  176  V,  M. 
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(T9M1*MiB(ionn,  KxiraAfl  ft  Tkxas  Railway  Com • 

rAST  or  TkXAB,  Plaintiff  in  Error,  «.  J. 

M.  Etahs.    [No.  78.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Metmr*.  Jamea  Bagerman  and  J.  M.  Bry- 
ton  for  plaintiff  in  error.  Ueaari.  Ru»h 
Taggart  and  H.  Chilton  tar  defendant  in  er- 
ror. 

November  6,  1899.  Dismissed  with  costs, 
on  the  autiiority  of  Mason  v.  United  States, 
136  U.  S.  SSI,  34  L.  ed.  645,  10  Sup.  Ct  Rep. 
1062;  Hardee  v.  Wilson.  146  U.  S.  179,  36 
L.  ed.  933,  13  Sup.  Ct.  Rep.  39;  and  Sipper- 
lejr  T.  Smith,  155  U.  S.  86,  39  L.  ed.  79,  15 
Sup.  Ci  Rep.  16. 


8.  W.  FoBDTOB  et  al..  Receivers,  etc,  Plaim- 
tiff*  m  Error,  «.  R.  L.  Tkioo.     [No.  18.] 
In  Error  to  tiie  Supreme  Court  of  the  Stats 
of  Arlutnsas. 

Mr.  Samua  B.  West  for  plaintiffs  in  er- 
ror. Mesara.  Oaoar  D.  Soott  and  A.  G.  8af- 
ford  for  defendant  in  error. 

December  11, 1899.  Dismissed  with  costs, 
on  the  authority  of  Hardee  ▼.  Wilson,  146 
U.  S.  179,  36  L.  ed.  933,  13  Sup.  Ct  Rep.  39, 
and  cases  cited. 


Edwabo   Cutford,   Appellant,  v.  Casl  H. 

Rdeufler,  Sheriff  of  Hudson  County,  N. 

J.    [No.  361.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jer- 
sey. 

Mr.  John  P.  Btookton  for  appellant  Mr. 
Jame*  8.  Enein  for  appellee. 

Deeemher  tB,  1899.  Order  affirmed  with 
eoete,  on  the  aathoiity  of  Brown  t.  New  Jer- 
sey, 175  U.  8.  172,  ante,  119,  20  Sup.  Ct 
Bep.  77;  and  Clifford  v..  Heller,  172  U.  S. 
641,  43  L.  ed.  1181,  19  Sup.  Ct  Rep.  874. 


W.  J.  FuFpnr,  Petitioner,  v.  F.  J.  Ktmbat.t. 

et  al.,  Receivers,  etc.     [No.  287.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Jfessrs.  Edgar  Allen,  Robert  StUea,  and 
A.  L.  BoUaday  for  petitioner.  Mesara.  B. 
M.  Bughea  and  J.  I.  Doran  for  respondents. 

Oetolktr  16,  1899.    Denied. 
176  V.  8.       U.  8-  Book  44. 


Abthcb  S.  Lelaito  et  at.,  Petitionera,  t.*[7S41 

National  Cash  Rxoibixb  Cokpakt.  [No. 

326.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tiie  First  Circuit 

Mr.  Frederick  P.  Fiah  for  petitioners.  Mr. 
hyaander  Bid  tot  respondent 

Ootober  16,  1899.    Denied. 


H.  BoLLEs  ft  Co..  Petitionera,  «.  CotniTT  or 

Fbbbt.     [No.  386.] 

Petition  for  a  Writ  of  Certiorari  to  tko 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  Oeorge  A.  Bandera  tot  petitioners. 
Mr.  8.  P.  Wheeler  tot  respondent 

Ootober  16,  1899.    Denied. 


L.  BucKi  ft  Son  Ltjhbiib  Co.,  Petitioner,  v. 

Atlamtio  Lukbkb  Coupaht.    [No.  416.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirenit  Court  of  Appeals  for 
the  Fifth  Circuit 

Meaara.  B.  Biabee  and  /.  E.  Padgett  tot 
petitioner.  Mr.  R.  B.  Liggett  tot  respond- 
ent 

October  16, 1899.    Denied. 


Cleveland,  Cinoirrati,    Chicago,  ft    St. 

Louis  Railway  Company,  Petitioner,  v. 

Henby  M.  Narbauobb.     [No.  417.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Judson  Barmon  for  petitioner.  Mr. 
Charles  M.  Cist  for  respondent. 

October  16, 1899.    Denied. 


Paoifio  Coast  Steauship  Company,  Peti- 
tioner, V.  Bancboft-Whitnky  Company  et 
al.      [No.  394.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
Ootober  16, 1899.    Granted. 
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Applbton  TVateb  Wobxs  Cokpakt  et  al., 

Petitionera,  v.  Centbai.  Tbcst  Compakt 

o»  New  YoBit.    [No.  270.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mesari.  Lyman  E.  Barnes,  Elmer  P.  Sotoe, 
William  A.  Sargent,  and  George  B.  Teaman 
for  petitioners.  Mr.  B.  K.  Miller,  Jr.,  for 
respondent. 

October  iS,  1899.    Denied. 


L.  J.  Bbtan,  aa  Marshal,  etc.,  Petitioner,  v. 
Louis  Bebwhetmeb.     [No.  297.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Fifth  Circuit. 
(Mohor  tS,- 1899.    Granted. 


[JMSYClasksck  W.  Hobbs  et  al.,  Petitionert,  v. 
Feed  H.  Beach.    [No.  410.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tiie  First  Circuit. 
October  tS,  1899.    Granted. 


Jakes   Hollt,   Petitioner,  «.   Douestio  k 
Foreign    Missionabt    Societt    or    the 
Pbotestant  Episcopal  Chubch  or  the 
United  States  et  al.     [No.  400.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
October  tS,  1899.    Granted. 


Jamrs  S.  Angus  et  al..  Executors,  Petition- 
era,  V.  William  Ibvine.     [No.  376.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Meaara.  William   M.    Pieraon    and  O.  W. 

McEnemey  for  petitioners.    No  opposition. 
October  SS,  1899.    Denied. 


Fideutt  Tbust  ft  SArETT  Vault  Company 
or   Louisville,   Petitioner,  v.  Lawbence 
County,  Tennessee.     [No.  421.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tke  Sixth  Circuit. 

Mr.  J.  M.  Diokinaon  for  petitioner.    Mr. 

Edward  B.  Boat  for  respondent. 
October  2S,  1899.    Denied. 


Henby  Mincr,  Petitioner,  v.  Steam  Tna 

"Victoria,"  etc.    [No.  423.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Robert  D.  Benedict  for  petitioner.  Mr. 
Jamea  J.  Macklin.lor  respondent. 

October  iS,  1899.    Denied. 


Fbedebick  Zobn  et  at.,  Petition«r»,  v.  Steam 
Tug  "Viotobla,"  etc.    [No.  424.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  Robert  D.  Benediot  for  petitioners. 

Vr.  Jamea  J.  MacHin  for  respondent. 
October  tS,  1899.    Denied. 

S«8 


PatBice  Hinks,  Petitioner,  v.  Steam  Tua 

"VlCTOBIA,"  ETC.     [No.  426.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Robert  D.  Benedict  for  petitioner. 
Mr.  Jamea  J.  Macklin  for  rcspcmdent. 

October  t!t.  1890.    Denied. 


Emma  S.  Faybbwbatiier  et  al..  Petitioner*, 

▼.  TsbsTEES  or  Auhebst  Collbqe  et  oL 

[No.  420.] 

Petition  for  a  Writ  of  Certiorari  t»  the 
United  States  Circuit  Court  of  AppesJs  for 
the  Second  Circuit. 

Meaara.  Roger  M.  Sherman  and  William 
Blaikie  for  petitioners.  Meaara.  Jamea  L, 
Biahop,  John  B.  Paraona,  and  C  N.  Bovct, 
Jr.,  for  respondents. 

October  30,1899.  Denied.  Announced  by  Mr. 
Justice  Harlan.  (The  Chief  Justice  took 
no  part  in  the  decision  upon  this  petition.) 


SiNGEB  Manufactubino  COMPANY,  Petition- 
er, V.  Herman  Craves.     [No.  331.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Meaara.  O.  K.  Offield,  0.  O.  Sinthioum,  and 

M.  A.  Wheaton  for  petitioner.    Jfr.  John 

B.  Miller  tor  respondent 
October  SO,  1899.    Denied. 


Eliza  W.  Patrick,  Petitioner,  v.  Fbank  L.*[7SS] 

Underwood.     [No.  403.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Charlea  I.  Greene  and  Ralph  W.  Break- 
enridge  for  petitioner.  Meaara.  Charlea  B. 
Toll  and  D.  V.  Buma  for  respondent. 

October  SO.  1899.    Denied. 


Frank  R.  Chandlbb,  Trustee  and  Executor, 

etc.,  et  al.,  Petitionera,  v.  Josephine  Pom- 

EBOY  et  al.     [No.  407.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Jfr.  O.  O.  Bonney  for  petitioners.  Meaar*. 
John  O.  Johnaon  and  0«orge  Baldwin  Newell 
for  respondents. 

October  SO,  1899.    Denied. 


Kniohts  Templabs  A  Masons'  Life  Index- 

NiTT  Company,  Petitioner,  v.  Cabbie  E. 

CONVEBSE.      [No.  413.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppesJa  for 
the  Seventh  Circuit. 

Jfr.  Charlea  B.  Aldrioh  for  petitioner, 
if  r.  John  8.  .Cooper  for  respondent. 

October  SO.  1899.    Denied. 


Lizzie  Steabns  Bleeckeb  «t  oL,  Petitioner*, 

«.    Steamship    Kensington,    etc.    [No. 

414.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  drcuit  Conrt  of  Appeals  for 
tiie  Second  Circuit. 

October  SO,  1899.    Qranted. 
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HUOULET  MAirnTACTDBINO  C!01fFAKT  et  al., 

Petitioneri,  v.  Galxtoi*  Cottok  Mills  «t 

al.     [No.  430.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Metara.  E.  B.  Farrar,  B.  F.  Jonas,  E.  B. 
KrutUehnitt,  and  J.  U.  OMlton  for  peti- 
tionera.    No  opposition. 

Ovtohor  SO,  1899.    Denied. 


Jaios    H.    Bacon,  Petitioner,  v.  United 

States.    [No.  431.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Meters.  Oeorge  Sutherland,  Jacob  R.  Ous- 
ter, and  Lester  O.  Ooddard  tot  petitioner. 
No  opposition. 

Wot!t»n6er  6,  1899.    Denied. 


Jakes  H.  Mills,  ReceiTer,  Petitioner,  «. 

CtaT  or  Helena.    [No.  334.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  Thomas  B.  Carter  and  John  B. 
Oloffherg  tot  petitioner.    No  opposition. 

yovemher  6, 11*99.    Denied. 


Cbxtibai.  Thokpson-Houbton  CoMPAirr,  Pe- 
titioner, V.  Kentucky  &  Indiana  BsniaE 
C!ouPAKT  et  ol.     [No.  433.] 
17MTJ     'Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Sixth  Circuit 

Meters.  James  P.  Belm  and  Belm  Bruoe 

for  petitioner.    Messrs.  Alea.  Pope .Bumph- 

r«]f  and  Oeorge  M.  Davie  tor  respondents. 
2fovemher  6,  1899.    Denied. 


Sabtebn  Obbgon  Land  Comfant,  Petition- 
er, «.  T.  J.  Cole  et  al.     [No.  389.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tlM  Ninth  Orenit. 

Mr.  James  K.  KeUfi  tot  petitioner.    No 

<qraosition. 

Ifovemier  IS,  1899.    Denied. 


Mononoahela  Coal  Coxpant,  Petitioner, 

«.  Fideutt  ft  Deposit  Compant  or  Mabt- 

LAND.     [No.  846.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  W.  B.  Benedict  tor  petitioner.  No 
opposition. 

ifovemher  IS,  1899.    Denied. 


Cakneoie  Sieel  CoiiPAirr  (LnOTD),  Peti- 
tioner, «.  Camekta  Ikon  Cokpant.    [No. 
427.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

«^  Third  Circuit 

Vovemter  tO,  1899.    Granted. 

XT5  V.  8. 


John  0.  Bbisoob  et  al..  Petitioners,  v.  Ifi- 

NAH    Consolidated     Minino    Cokpant 

(Ijmited)  et  al.     [No.  405.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tot 
the  Ninth  Circuit 

if r.  W.  F.  Sanders  for  petitioners.  Messrs. 
R.  0.  Oarland  and  W.  W.  Wright,  Jr.,  tot 
respondenu. 

November  iO,  1899.    Denied. 


€te>BSB  W.  HoBTON,  Petitioner,  «.  United 

States.     [No.  441.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  oi  the  District  Court  of 
Columbia. 

Messrs.  Traoy  L.  Jeffords  and  Robert  W. 
Wells  for  petitioner.  Solicitor  Oeneral 
Richards  and  Ashley  M.  Oouid  for  respond- 
ent 

Vooember  tO,  1899.    Denied. 


Joseph    Wilkins,    Petitioner,    v.   United 

States.    [No.  447.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  J.  M.  Wilson,  Henry  E.  Davis,  and 
A.  A.  Hoehling,  Jr.,  for  petitioner.  Solicitor 
Oeneral  Richards  for  respondent 

November  tO,  1899.  Denied.  (Mr.  Jus- 
tice MoKeniut  to<^  no  part  in  the  consid- 
eration and  decision  of  tais  petition.) 


UNITED«[7t8] 


Howabd    BtrruBB,   Petitioner,  v. 

States.    [No.  448.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  J.  U.  Wilson,  Benry  E.  Davis,  and 
A.  A.  Hoehling,  Jr.,  for  petitioner.  Solicit- 
or Oeneral  Richards  for  respondent 

November  iO,  1899.  Denied.  (Mr.  Jus- 
tice McKeniui  took  no  part  in  the  consid- 
eration and  detnsion  of  this  petition.) 


Elmeb  E.  Pope  et  al..  Petitioners,  v.  Mabtha 

E.  HOOPES,  Executrix,  etc.,  et  al.     [No. 

446.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  V.  B.  Archer  tor  petitioners.  Mr.  D. 
J.  Panooast  for  respondents. 

December  4, 1899.    Denied. 


United  States  Rxtbbeb  Coufant  et  al..  Pe- 
titioners, V.  AifEBicAN  Oak  Leatheb  Cox- 
pant  et  al.     [No.  436.]  ( 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 
December  11, 1899.    Granted. 
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BOABD   OF    COITNTT   COUMISSIOITEBS    OF   THE 

CJoDNTT  OF  OimAT,  Petitioner,  v.  Robibt 

C.  Gbeb.    [No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Uesars.  Thomas  C.  Broum  and  Lyman  I. 
Henry  for  petitioner.  Mr.  Albert  B.  Patti- 
son  for  respondent. 

December  11, 1899.    Denied. 


Bbitish-Auebican  AssuBAiroB  CoMPAirT,  of 
Toronto,  Cakada,  Petitioner,  p.  Jahxs 
F.  McElkot.     [No.  460.] 
Petition  for  a  Writ  ot  Certioiarl  t»  th* 

S40 


United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  James  B.  Howe  and  T.  O.  Van  Jfes* 
for  petitioner.  Messrs.  Henry  P.  Blair  and 
Harold  Preston  for  respondent. 

December  £2, 1899.    Denied. 


Edwabd  Hain,  Claimant,  etc,  Petitioner,  «. 

Samuel  E.  Weltus  et  <U.     [No.  473.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Wilhelmus  Mynderse  tor  petitioner. 
Mr.  Harrington  Putnam  for  respondents. 

December  iS,  1899.    Denied. 
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ft]  •STATE  OF  LOUISIANA 

STATK  OF  TEXAS  et  dL 

(See  8.  C.  Beporter'*  ed.  1-28.) 

Oontrovertiea  lettceen  state* — original  jn- 
ritdiotion  of  Supreme  Oowrt — auit  againat 
etate  by  oititen*  of  other  state— poUtioal 
fuettions. 

1.  A  eootroveny  between  two  etatee,  of  which 
the  Sapreme  Court  of  the  United  Btatee  can 
take  original  Jurisdiction  under  the  Conitltn- 
tion,  art.  8,  |  2,  is  not  created  by  the  entorce- 
ntent  ot  rules  and  refulatlooa  established  by 
a  health  olllcer,  which  the  state  has  not  ao- 
thorlxed  or  oonflrmed,  bnt  which  the  governor 
permits  to  l>e  executed,  althongh  he  has  power 
to  modify  or  change  them,  whereby  an  em- 
bargo Is  pat  on  Interstate  commerce  from  an- 
other state,  with  a  view  to  benefit  the  former 
■tate,  and  ooe  city  thereof  In  particular,  at 
the  expense  ot  the  other  state,  and  especially 
of  a  certain  city  therein. 

S.  A  mere  maladministration  of  the  laws  of  a 
state,  to  the  Injury  of  the  cltlsens  of  another 
•tate,  does  not  constitute  a  controversy  be- 
tween states,  which  Is  Justiciable  In  the  Sa- 
preme Court  of  the  United  States. 

t.  A  controversy  between  a  state  and  cltlsens 
ot  another  state,  witiiln  the  meaning  of  the 
Oonstltntlon,  art.  8,  i  2,  Is  not  created  by  the 
enforcement  of  quarantine  regulations  by  the 
health  oflicer  of  otie  state,  acting  under  valid 
laws,  to  the  damage  of  the  cltlsens  of  an- 
other state. 

4.  The  original  Jorlsdietlon  of  the  Supreme 
Ooort  of  the  United  States  over  controversies 
between  states  does  not  embrace  the  determl- 
aatioD  of  political  gnestlona 

■.  An  original  bill  by  one  state  against  another 
cannot  be  maintained  as  against  a  healtn  ot- 
fiesr  of  tbe  latter  state  alone,  on  the  theory 
that  Us  eondnet  Is  In  violation  or  In  excess 

_  «(  a  valid  law  •(  the  state,  when  there  Is  no 

176  U.  8. 


refusal  of  the  state  anthoritles  to  fnlfll  their 
duty  In  regard  to  a  remedy. 

[No.  6,  OriginaL] 

Bubmitted  Oetoher  H,  1899.    Decided  Janit- 
artf  IS,  1900. 

BILL  of  complaint  filed  by  the  State  of 
Louisiana  oy  her  governor  against  the 
State  of  Texas,  her  governor,  and  her  health 
officer.  Demurrer  to  the  bill  sustained  and 
bill  disntMsed. 

Statement  by  Mr.  Chief  Justice  Fnllers 

•The  state  of  Louisiana  by  her  governor  i»-  [gj 
plied  to  this  court  for  leave  to  lie  a  bill  of 
complaint  against  the  state  of  Texas,  her 
governor,  and  her  health  officer.  Argument 
was  had  on  objections  to  granting  leave,  but, 
it  appearing  to  the  court  the  better  course 
in  this  instance,  leave  was  granted  and  the 
bill  filed,  whereupon  defendants  demurred, 
and  the  cause  was  submitted  on  the  oral  ar- 
gument already  had  and  printed  briefs. 

The  bill  allied:  "That  the  city  of  New 
Orleans,  one  of  the  great  commercial  cities 
of  this  Republic,  and  the  second  export  city 
of  this  continent,  containing  about  275,000 
inhabitants,  many,  of  whom  are  largely  en- 
gaged in  interstate  commerce  with  the  in- 
habitants of  the  state  of  Texas,  is  situated 
within  the  territory  of  your  orator;  that 
said  city  contains  nearly  one  fourth  of  all 
the  inhabitants  of  your  orator,  and  the  as- 
sessed values  of  her  property  are  more  than 
one  half  the  assessed  values  of  the  whole 
state,  and  she  contributes  by  taxes  and  li- 
censes more  than  five  eighths  of  your  ora- 
tor's revenue. 

'"That  two  linee  of  railroad,  the  Southern  [3] 
Pacific  and  the  Texas  &  Pacific,  run  directly 
from  the  city  of  New  Orleans  through  tbe 
states  of  Louisiana  and  Texas,  and  into  the 
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itates  «nd  territories  of  the  United  States 
ind  of  Mexico,  beyond  the  state  of  Texas, 
irith  the  inhabitants  of  which  states  and  ter- 
ritories the  citizens  of  New  Orleans  are  also 
engaged  in  interstate  and  foreign  commerce, 
such  commerce  largely  following  the  lines  of 
■aid  railroads  and  their  many  connections. 

"That  the  state  of  Texas,  by  her  Rerised 
Civil  Statutes,  adopted  at  the  regular  ses- 
sion of  the  Twenty-fourth  Legislature,  held 
in  the  year  1805,  being  Title  XCII.  thereof, 
baa  granted  to  her  governor  and  her  health 
officer  extensive  powers  over  the  establish- 
ment and  maintenance  of  quarantines 
igainst  infectioua  or  contagious  diseases, 
with  authority  to  make  rules  and  regula- 
tions for  the  detention  of  vessels,  persons, 
and  property  comins  into  the  state  from 
places  infected,  or  deemed  to  be  infected, 
with  such  diseases. 

"That  Joseph  D.  Sayers,  a  citizen  of  the 
state  of  Texas,  is  now,  and  has  been  for  some 
time  past,  governor  of  said  state. 

"That  William  F.  Blunt,  a  citizen  of  the 
ttate  of  Texas,  is  now,  and  has  been  for  some 
time  past,  the  state  health  officer  of  the  stata 
of  Texas. 

"That  the  ports  of  said  state,  situated  on 
the  Oulf  coast,  are  engaged  in  commerce  with 
the  ports  of  Mexico,  Central  and  South 
America,  and  Cuba,  known  to  be  permanent- 
ly infected  with  yellow  fever;  said  com- 
merce Iwing  largely  competitive  with  similar 
commerce  coming  to  the  port  of  New  Orleans. 

"That  on  the  let  day  of  March,  1899,  Jo- 
seph D.  Sayers,  governor  of  the  state  of  Tex- 
as, under  the  provisions  of  the  said  laws,  is- 
sued his  proclamation  establishing  quaran- 
tine on  the  Qulf  coast  and  Rio  Qrande  border 
against  all  places,  persons,  or  things  coming 
from  places  infected  by  yellow  fever,  etc,  a 
copy  of  which  proclamation  is  hereto  an- 
nexed and  made  part  of  thia  bill  and  marked 
Szhibit  'A.' 

"That  the  rules  and  regulations  estab- 
lished in  said  quarantine  proclamation  per- 
mit trade  and  commerce  between  such  in- 
fected ports  and  the  state  of  Texas,  and  pro- 
C4]vide  for  the  'fumigation  and  reasonable  de- 
tention of  ships  and  cargoes  from  infected 
ports. 

"That  on  or  about  the  31st  day  of  August, 
1899,  a  case  of  yellow  fever  was  officially  de- 
clared to  exist  in  the  city  of  New  Orleans, 
in  a  part  of  the  city  several  miles  away 
from  the  conunercial  part  thereof,  and  from 
that  time  to  this  several  other  sporadic 
cases  have  been  reported  in  similar  parts  of 
the  city. 

"That  as  soon  as  said  first  ease  was  re- 
ported the  said  William  F.  Blunt,  health  offi- 
cer of  the  ctate  of  Texas,  claiming  to  aot 
under  the  provisions  of  article  4324  of  the 
Revised  Civil  Statutes,  under  the  pretense 
of  establishing  a  quarantine,  placed  an  em- 
bargo on  all  interstate  commerce  between 
the  city  of  New  Orleans  and  the  state  of 
Texas,  absolutely  prohibiting  all  common 
earriers  entering  tne  state  of  Texas  from 
bringing  into  the  state  any  freight  or  pas- 
«<>ngers,  or  even  the  mails  of  the  United 
States,  coming  from  the  ci^  of  New  Orleans; 
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and  to  enforce  these  orders  he  immediately 
placed,  and  now  maintains,  armed  guards, 
acting  under  the  authority  of  the  state  of 
Texas,  on  all  the  lines  of  travel  from  the 
state  of  Louisiana  into  the  state  of  Texas, 
with  instructions  to  enforce  the  embargo  de- 
clared by  him  vi  et  armit,  which  instructions 
these  anned  guards  are  carrying  out  to  the 
letter;  that  about  six  days  later  he  modi- 
fied his  order  so  as  to  permit  the  government 
of  the  United  States  to  carry  and  deliver 
the  mails,  and  also  modified  his  order  so  aa 
to  permit  persons  and  their  baggage  to  enter 
the  state  of  Texas,  after  ten  days' detention 
at  the  quarantine  detention  camps  estab- 
lished by  him,  and  after  fumigation  of  their 
baggage;  but  that  he  now  maintains,  and 
announces  his  intention  to  maintain  indefinite- 
ly, his  absolute  prohibition  of  all  interstate 
commerce  between  the  city  of  New  Orleans 
and  the  state  of  Texas ;  that  he  has  refused 
to  permit  the  introduction  of  sulphuric  acid 
in  iron  drums,  unpacked  hardware,  machin- 
ery, and  other  articles  coming  from  locali- 
ties in  tiie  city  of  New  Orleans  far  removed 
from  the  places  where  the  sporadic  cases  of 
fever  have  occurred,  and  wmch  by  their  na- 
ture are  concededly  incapable  of  conveying 
infection ;  that  he  had  established  *no  system  [S] 
of  classification  or  inspection  of  the  arti- 
cles of  interstate  commerce  coming  from  tha 
city  of  New  Orleans,  to  determine  whether 
they  are  or  may  l>e  infected,  or  whether  they 
are  capable,  or  not,  of  conveying  infection, 
no  period  of  detention  for  such  articles,  no 
place  or  method  of  disinfection  thereof;  his 
only  method  being  absolute  and  uncondition* 
al  prohibition  of  such  interstate  commerce; 
that  it  is  a  notorious  fact,  and  well  known 
to  said  Blunt,  that  all  of  the  interstate  com- 
merce between  New  Orleans  and  Texas  ia 
carried  on  by  railroads,  and  none  by  water 
communication  between  the  port  of  New 
Orleans  and  the  Texas  ports,  and  that  tha 
effect  of  his  orders  is  to  destroy  all  such 
commerce,  to  take  away  the  trade  of  the  mer- 
chants and  business  men  of  the  city  of  New 
Orleans,  and  to  transfer  that  trade  to  rival 
business  cities  in  tiie  state  of  Texas. 

"That  while  Joseph  D.  Sayers,  governor 
of  the  state  of  Texas,  has  issued  no  formal 
proclamation  of  quarantine,  as  provided  by 
law,  to  wit,  article  4324  of  the  Revised  CivU 
Statutes,  defining  the  rules  and  regulations 
of  such  quarantine  so  declared  by  said 
Blunt,  your  orator  charges  that  the  rulea 
and  regulations  established  by  said  Blunt 
have  the  full  force  of  law  until  modified  or 
changed  by  the  proclamation  of  the  govern- 
or, and  that  the  governor  knows  all  thesa 
facts,  and  approves  and  adopts  the  same, 
and  permits  tneae  rules  and  regulations  to 
stand  and  to  be  executed  in  full  force  and 
effect  as  established  by  said  Blunt. 

"Now,  your  orator  recognizes  the  right 
and  power  of  the  state  of  Texas  and  the  pub- 
lie  officials  thereof,  to  take  prudent  and  rea- 
sonable measures  to  protect  the  people  ol 
said  state  from  infection,  to  establish  quar- 
antine and  reasonable  inspection  laws,  but 
your  orator  denies  that  said  state,  or  its 
officials  acting  under  its  laws,  under  the  eev- 
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ar  of  ezercisiiig  its  police  powers,  can  pro- 
hibit or  so  burden  interstate  commerce  as 
to  make  such  commerce  impossible. 

"Your  orator  avers  that  it  is  a  recognized 
and  acknowledged  fact  by  all  the  sanitarians 
and  health  officials  of  the  various  states  ex- 
posed to  infection  by  yellow  fever,  and  by 
the  health  officials  of  the  United  States,  and 
•[6]  by  all  scientific  'students  of  infection  and 
sanitation,  that  commerce  can  be  conducted 
between  infected  and  noninfected  points, 
with  small  inconvenience  and  without  any 
danger  of  infection,  by  classifying  the  arti- 
cles of  commerce,  and  by  pursuing  certain 
well-recognized  rules  and  precautions  with 
reference  to  the  articles  and  vehicles  of  com- 
merce. 

"That  after  the  yellow  fever  outbreak  of 
1897  a  quarantine  convention  was  held  in 
Ifobile,  Ala.,  and,  on  the  advice  of  that  con- 
Tdition,  a  conference  of  the  health  offiaials 
of  Virginia,  South  Carolina,  Georgia,  Flor- 
ida, Alabama,  Mississippi,  Missouri,  and  the 
United  States  Marine  Hospital  Service  met 
at  Atlanta,  Oa.,  and  formulated  such  regu- 
lations, which  were  adopted  by  the  boards  of 
health  of  all  said  states,  and,  as  subsequent- 
ly revised,  are  now  in  full  force  and  effect 
between  the  said  states;  that  additional  ex- 
perience having  been  gained  by  the  reap- 
pearance of  yellow  fever  in  the  fall  of  1893, 
a  revising  conference  was  held  in  the  city  of 
New  Orleans  on  February  9,  1899,  at  which 
conference  the  Atlanta  regulations  were  in 
some  respects  modified.  A  copy  of  the  said 
regulations,  original  and  as  modified,  are 
hereto  annexed,  and  made  part  of  this  bill, 
and  marked  Exhibit  'B.' 

"Your  orator  avers  that  said  William  F. 
Blunt,  or  his  predecessor  in  office,  was  health 
officer  of  the  state  of  Texas  at  the  time  these 
conferences  were  held,  that  he  and  his  pred- 
ecessor is  office  refused  or  neglected  to  at< 
tend  them  In  person  or  by  representative, 
and  he  has  continually  refused  to  adopt  the 
Atlanta  regulations,  or  any  of  them,  or  any 
regulations  similar  to  them,  and  insists,  as 
his  predecessor  in  office  insisted,  upon  being 
a  law  to  himself,  and  upon  using  no  means 
of  dealing  with  yellow  fever  infection  in  the 
eity  of  New  Orleans,  or  elsewhere  in  the 
state  of  Louisiana,  real  or  imaginary,  except 
an  absolute  embargo  upon  interstate  com- 
merce, to  be  established  at  his  pleasure  and 
to  last  as  long  as  he  chooses  to  maintain  it. 

"That  in  pursuanee  of  this  policy,  in  the 
year  1897,  his  predecessor  in  office  estab- 
lished a  similar  embargo  on  interstate  oom- 
merce  between  New  Orleans  and  other  points 
in  Louisiana,  supposed  by  him  to  be  infect- 
|T]edt  and  the  state  of  'Texas,  on  the  10th  day 
of  September;  and  refused  to  remove  or  to 

modify  said  embargo  until  the day  of 

December,  1897.  during  which  period  he 
even  refused  to  permit  railroad  cars  that 
had  been  in  the  city  of  New  Orleans  to  enter 
or  even  pass  through  the  state  of  Texas,  on 
their  way  t«  th«  countries,  states,  and  terri- 
tories beyond. 

"That  in  pursuance  of  the  same  policy,  in 
the  year  1808,  the  said  William  F.  Blunt, 
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health  officer,  and  the  governor  of  the  state 
of  Texas,  established  a  similar  embargo  on 
all  interstate  commerce  between  the  state 
of  Louisiana  and  the  state  of  Texas,  on  the 
18th  day  of  September,  and  refused  to  !»• 
move  or  modify  the  same  until  the  1st  day 
of  November. 

"That  in  pursuanee  of  the  same  policy,  th« 
said  William  F.  Blunt,  because  a  single  case 
of  yellow  fever  was  declared  in  the  city  of 
New  Orleans,  did  on  May  30,  1899,  estab- 
iisli  a  similar  embargo  on  interstate  com- 
merce between  the  city  of  New  Orleans  and 
the  state  of  Texas,  which  he  refused  to  modi- 
fy or  to  remove  until  June  9,  1899,  and  then 
only  under  great  pressure,  although  he  was 
advised  on  June  2d,  1899,  by  the  represen- 
tatives of  the  health  authorities  of  the  states 
of  Alabama  and  Mississippi,  of  the  United 
States  Marine  Hospital  Service,  and  of  the 
Jx>uisiana  state  board  of  healtii,  who  had 
been  for  some  days  in  the  city  of  New  Or- 
leans, making  a  personal  ins{>ection  of  her 
sanitary  and  health  conditions,  that  they 
deemed  it  'unnecessary  and  unwise  for  any 
state  or  city  to  quarantine  against  New  Or- 
leans under  present  conditions.' 

"Your  orator  avers  that  the  state  of  Tex- 
as, her  governor,  and  her  health  officer,  as 
shown  by  the  rules  and  regulations  estab- 
lished by  them  in  the  proclamation  aforesaid 
for  the  quarantine  on  the  Gulf  coast,  admit 
the  truthfulness  of  the  claim  of  your  orator 
that  commerce  can  be  carried  on  with  in- 
fected places  and  ports,  under  reasonable 
rules  and  regulations  as  to  inspection,  fumi- 
gation, and  detention,  and  admit  that  there 
are  artides  of  commeroe  incapable  of  convey- 
ing infection,  and  actually  permit  such  com- 
merce in  all  articles  to  bs  so  carried  on  to 
the  advantage  and  benefit  of  tiie  commerce 
of  the  ports  of  Texas  and  her  merchants  en- 
gaged in  commerce  in  said  ports. 

'"Your  orator  avers  that  the  effect  of  the  [8] 
embargoes  imposed  by  the  state  of  Texas 
upon  the  commerce  of  the  city  of  New  Or- 
leans with  Texas  is  to  build  up  and  benefit 
the  commerce  of  the  city  of  Galveston,  in 
xexas,  and  the  commerce  of  other  cities  in 
Texas,  all  of  which  are  commercial  rivals  of 
ins  city  of  New  Orleans  for  the  large  com- 
merce of  the  state  of  Texas  and  the  adjoin* 
inff  states  and  territories. 

"That  prior  to  the  embargoes  aforesaid  of 
the  years  1897  and  1898  the  city  of  New  Or- 
leans was  the  greatest  cotton  exporting  i>ort 
of  the  United  States,  and  a  very  large  portion 
of  the  cotton  grown  in  Texas  was  exported 
through  the  port  of  New  Orleans;  for  in- 
stance, for  the  season  of  1894-5  more  than 
31  per  cent  thereof;  for  the  season  1895-6 
more  than  30  per  cent  thereof;  for  the  sea- 
son 1896-7,  25  per  cent  thereof. 

"That  as  consequence  of  the  two  trade 
embargoes  aforesaid  the  percentage  of  the 
Texas  cotton  crop  exported  through  the  port 
of  New  Orleans  for  the  season  of  1807-8  was 
only  19  per  cent;  and  for  the  season  of  1898- 
9  was  only  15  per  cent;  and  for  the  season 
of  1808-9,  ending  September  1, 1809,  the  city 
of  Galveston  handled  more  export  eotton 
than  the  city  of  New  Orleans. 

S49 


Digitized  by 


Google 


6-11 


SUPREVK  COVBT  OF  THK  UnITBD  StATSS. 


Oct.  Tkbm, 


"That  the  effect  of  Mid  embargoes  is  all 
the  more  disastrous  to  the  commerce  of 
your  orator  and  of  her  cities  and  towns,  be- 
cause declared  and  made  operative  during 
the  months  of  September,  October,  Novem- 
ber, and  the  early  part  of  December,  the  pe- 
riod of  the  greatest  activity  and  the  largest 
movement  of  commerce  among  the  states  of 
ih»  south,  and  between  the  state  of  Louisi- 
ana, the  dty  of  New  Orleans,  and  the  state 
of  Texas. 

"Now  your  orator  avers  that  in  view  of  the 
unreasonable,  harsh,  prohibitive,  and  dis- 
criminating eharacter  of  the  pretended  quar- 
antines dedared  and  maintained  by  the  state 
of  Texas  and  her  health  officer  against  the 
city  of  New  Orleans  and  other  localities  in 
the  state  of  Louisiana,  is  nothing  less  than 
a  eommerdal  war  declared  against  your  ora- 
tor, her  ports,  cities,  and  citizens;  not  for 
the  bona  fide  purpose  of  protecting  the 
health  of  the  state  of  Texas,  but  for  the  pnr- 
(0]pose  of  increasing  *the  trade  and  commerce  of 
the  state  of  Texas  and  of  her  ports,  cities, 
and  citizens,  to  the  great  damage  and  in- 
jury of  your  orator  and  her  citizens;  that 
such  embargoes  on  interstate  commerce  in- 
jure and  impoverish  your  orator's  citizens, 
reduce  tiie  value  of  her  taxable  property,  di- 
minish her  revenues,  retard  immigration,  re- 
duce ih»  value  of  her  public  lands,  and  de- 
prive her  citizens  of  their  rights  and  privi- 
leges as  citizens  of  the  United  States. 

«Yonr  orator  avers  that  the  embargo  upon 
interstate  commerce  between  the  city  of  New 
Orleans,  in  the  state  of  Louisiana,  and  the 
state  of  Texas,  established  by  said  Blunt  on 
or  about  the  let  day  of  September,  1899, 
and  now  maintained  by  him  and  the  other 
officials  of  the  state  of  Texas,  will  l>e  contin- 
ued by  tbem  for  an  indefinite  period,  to  the 
great  damage  and  injury  of  your  orator's 
ports,  commerce,  and  revenues,  and  to  the 
commerce  of  her  citizens  and  to  the  rights  of 
her  citizens  under  the  Constitution  of  the 
^  United  States,  unless  they  be  enjoined  and 
restrained  by  order  of  this  court 

"Your  orator  avers  that,  from  the  past 
conduct  of  the  state  of  Texas,  and  of  her  gov- 
ernors and  health  officers,  your  orator  is 
justified  in  averring  and  charging,  and  does 
nver  and  charge,  that  it  is  the  fixed  purpose 
and  intention  of  the  said  state,  ana  of  her 
governors  and  health  officers,  whenever  in 
the  future  any  case  of  yellow  fever,  or  other 
Infectiotu  disease,  occurs  in  any  parish,  city, 
or  town  within  your  orator's  Mrders,  to  im- 
mediately declare,  set  up,  and  maintain  an 
absolute  prohibition  of  mterstate  commerce 
between  said  supposed  infected  parish,  city, 
or  town,  and  the  state  of  Texas,  and  to  Iceep 
the  same  in  force  during  the  pleasure  of  sudt 
officials,  or  to  make  and  establish  discrimina- 
tive rules  and  regulations  covering  (quaran- 
tines on  such  interstate  oommerce,  different 
from  and  more  burdensome  than  the  rules 
and  regulations  concerning  quarantines  on 
interstate  commerce  with  other  states  and 
foreign  commerce  with  countries  also  in- 
fected with  yellow  fever,  or  other  infectious 
diseases,  and  thereby  to  injure  and  oppress 
your  orator  and  her  citizens. 
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"Now,  your  orator  avers  that  the  absolute 
prohibition  'against  the  movement  and  operas  [10] 
tion  of  interstate  commerce  Iwtween  the  city 
of  New  Orleans  and  the  Inhabitants  thereof 
and  the  state  of  Texas  and  the  inhabitants 
thereof,  established  by  said  William  F.  Blunt, 
health  officer  of  the  state  of  Texas,  and  now 
maintained  and  enforced  by  him,tiiegovemor, 
and  the  other  officials  of  the  state  of  Tucas,  is 
in  direct  contravention  of  theprovisions  of  the 
CSonstitution  of  the  United  States,  and  par- 
ticularly of  that  clause  thereof  which  grants 
to  the  Congress  power  to  regulate  commerce 
with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes,  and  is 
null,  void,  and  of  no  effect,  and  the  continu- 
ance thereof  ought  to  be  reetrained  by  the* 
order  of  this  honorable  court. 

"Your  orator  further  avers  that  the  va- 
rious cities,  counties,  and  towns  in  the  state 
of  Texas  have  authority,  under  the  statutes 
aforesaid,  to  establish  quarantines,  but  all 
such  quarantines  are  by  statute  subordinate 
to,  subject  to,  and  re^fulated  by  the  rules 
and  regulations  prescribed  by  tne  governor 
and  the  state  health  officer,  and  that  ther^ 
fore  all  such  quarantines  are  dirieible  and 
controllable  by  the  governor  and  the  health 
officer  of  Texas. 

"Your  orator  is  informed  and  believes,  and 

so  charges,  that  it  is  the  intention  of  certain 

countiee,  cities,  and  towns  along  the  lines  of 

the  railroads  aforesaid.  In  ease  your  honors 

should  restrain  the  operation  of  the  embargo 

established  as  aforesaid  by  William  F.  Blunt, 

state  health  officer,  to  severally  establish  the 

same  embargo  on  their  own  aooount,  and 

to  prevent  the  passage  of  trains  on  said  rail- 

roails  carrying  interstate  conmierce  from  the 

city  of  New  Orleans  through  them  to  other 

parts  of  the  state  of  Texas  and  to  other 

states,  and  to  so  hinder,  obstruct,  and  delay 

the  transportation  of  said  commsrce  along 

the  lines  of  railroad  running  through  their 

limits  as  to  render  its  conduct  impossible; 

that  in  case  it  should  be  considered  that  the 

public  authorities  of  such  counties,  towns, 

and  cities  are  not  personally  botmd  t^  any 

order  your  honors  mav  issue  in  tliis  cause, 

and  in  case  th^  shoula  attempt  to  carry  out 

any  such  illegal  plan,  your  orator  reserves 

the  right  hereafter  to  make  such  officials 

parties  to  this  bill,  so  as  to  subject  them  to 

tJ'SJSpnt'XfiJL  of  the  court,", 
'The  bill  then  prayed  for  answers  under  [Hj 

oath ;  that  the  court  decree  "that  neither  the 
state  of  Texas,  nor  her  governor,  nor  her 
health  officer,  have  the  right,  under  the  cov- 
er of  an  exercise  of  police  or  quarantine 
powers,  to  declare  and  enforce  against  in- 
terstate commerce  between  the  state  of  Lou- 
isiana, or  any  part  thereof,  and  the  state  of 
Texas,  an  absolute  embargo,  prohibiting  the 
movement  and  conduct  of  said  commerce,  or 
to  make,  declare,  and  enforce  against  places 
infected  with  yellow  fever,  or  other  infec- 
tious diseases,  in  the  stete  of  Louisiana,  dis- 
criminative quarantine  rules  and  regula- 
tions affecting  interstete  commerce  between 
the  state  of  Louisiana,  or  any  part  thereof, 
and  the  stete  of  Texas,  different  from  and 
more  burdensome  than  the  quarantine  rules 
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and  regnlations  affecting  Interstate  or  for- 
eign commerce  between  the  state  of  Texas 
and  other  states  and  countries  infected  with 
yellow  fever,  or  other  infectious  diseases, 
and  that  the  embargo  and  prohibition  upon 
interstate  commerce  between  the  city  of  New 
Orleans  and  the  state  of  Texas,  declared  by 
William  F.  Blunt,  health  officer  of  the  state 
of  Texas,  on  or  about  the  1st  day  of  Septem- 
ber, 1899,  and  now  maintained  and  enforced 
hf  the  sbite  of  Texas  under  the  guise  of  a 
quarantine  against  yellow  fever,  is  contrary 
to  the  Constitution  of  the  United  States, 
null,  void,  and  of  no  effect  and  validity;" 
that  a  preliminary  injunction  be  issued 
"prohibiting,  enjoining,  and  restraining  the 
state  of  Texas  and  all  of  her  oificers  and  pub- 
lic officials,  and  prohibiting,  enjoining,  and 
restraining  Joseph  B.  Sayers,  governor  of 
the  state  of  Texas,  and  William  F.  Blunt, 
health  officer  of  the  state  of  Texas,  their  suc- 
cessors in  office,  and  all  of  their  subordin- 
ates, assistants,  agents,  and  employees,  from 
establishing,  maintaining,  and  enforcing, 
or  attempting  to  establish,  maintain,  and 
enforce,  under  the  guise  of  a  quarantine 
against  yellow  fever,  any  embargo  or  abso- 
lute prohibition  upon  interstate  commerce 
between  the  state  of  Louisiana,  or  any  part 
thereof,  and  the  state  of  Texas,  or  from  es- 
tablishing, maintaining,  and  enforcing,  or 
attempting  to  establish,  maintain,  and  en- 
force against  interstate  commerce  between 
the  state  of  Louisiana,  or  any  part  thereof, 
and  the  state  of  Texas,  discriminative  and 
[M]  burdensome  quarantine  'regulations  other 
and  different  from  the  regulations  estab- 
lished by  such  authorities  against  foreign 
and  interstate  commerce  between  the  state 
of  Texas  and  otiier  countries  and  states  in- 
fected with  yellow  fever,  or  other  infectious 
diseases,  and  particularly  enjoining,  prohib- 
iting, and  restraining  them,  and  each  of 
them,  from  maintaining  or  enforcing,  di- 
rectly or  indirectly,  the  prohibitory  embargo 
on  interstate  commerce  established  against 
the  city  of  New  Orleans  on  or  about  t£e  1st 
day  of  September,  1899,  under  the  guise  and 
pretense  of  a  quarantine  regulation;"  and 
that  such  injunction  be  made  per{>etual  on 
final  hearing;  for  costs;  and  for  general  re- 
lief. 
The    demurrer    assigned    the    following 

causes: 

"First.  That  this  court  has  no  jurisdic- 
tion of  either  the  parties  to  or  of  the  subject- 
matter  of  this  suit,  because  it  appears  from 
the  face  of  said  bill  that  the  matters  com- 
plained of  do  not  constitute,  within  the 
meaning  of  the  Constitution  of  the  United 
States,  any  controversy  between  the  states 
of  Louisiana  and  Texas. 

"Second.  Because  the  allegations  of  said 
bill  show  that  the  only  issues  presented  by 
said  bill  arise  between  the  state  of  Texas,  or 
her  officers,  and  certain  persons  in  the  city 
of  New  Orleans,  in  the  state  of  Louisiana, 
who  are  engaged  in  interstate  -  commerce, 
and  which  do  not  in  any  manner  concern  the 
state  of  Louisiana  as  a  corporate  body  or 
sUte. 

"Third.  Because  said  bill  shows  upon  its 
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face  that  this  suit  is  in  reality  for  and  on 
behalf  of  certain  individuals  engaged  in  in- 
terstate commerce,  and  while  the  suit  is  at- 
tempted to  be  prosecuted  for  and  in  the  name 
of  the  state  of  Louisiana,  said  state  is  in  ef- 
fect loaning  its  name  to  said  individuals, 
and  is  only  a  nominal  party,  the  real  parties 
at  interest  being  said  individuals  in  the  said 
city  of  New  Orleans,  who  are  engaged  in  in- 
terstate commerce. 

"Fourth.  Because  it  appears  from  the 
face  of  said  bill  that  the  state  of  Louisiana, 
in  her  right  of  sovereignty,  is  seeking  to 
maintain  this  suit  for  the  redress  of  the  sup- 
posed wrongs  of  her  citizens  in  regard  to  in- 
terstate commerce,  while  under  the  Constitu- 
tion and  laws  the  said  state  possesses  no 
such  sovereignty  as  empowers  her  to  bring 
an  original  suit  in  this  court  for  such  pur- 
pose. 

'"Fifth.  Because  it  appears  from  the  face  [IS] 
of  said  bill  that  no  property  right  of  the 
state  of  Louisiana  is  in  any  manner  affected 
by  the  quarantine  complained  of,  nor  is  any 
such  property  right  involved  in  this  suit  as 
would  g^ve  this  court  original  jurisdiction  of 
this  cause." 

Mesari.  MUtom  3,  OnaiiiiiKham,  Ed- 
gar H.  FarrwF,  Benjamin  I*.  Jonas,  Er- 
nest B.  B^mttselmltt,  and  E.  Howard 
MoOaleb  submitted  the  cause  for  complain- 
ant: 

The  original  jurisdiction  of  the  Supreme 
Court  of  uie  United  States  in  a  controversy 
between  two  states  is  as  broad  as  that  given 
to  Congress  under  the  articles  of  ConfMera- 
tion. 

Rhode  Island  v.  Ucuaachuaetta,  12  Pet. 
719,  9  L.  ed.  1258. 

"nie  words  "controversies  between  two  or 
more  states,"  used  in  the  Constitution,  cover 
every  right  of  persons  and  property  of  a  civil 
nature  that  can  be  made  the  subject  of  ju- 
dicial cognizance. 

Osbom  V.  Bank  of  United  States,  9  Wheat. 
738,  821,  6  L.  ed.  204,  224;  Rhode  Island  v. 
Masaaohusetts,  12  Pet.  721,  9  L.  ed.  1259. 

The  extent  of  the  judicial  power  is  as 
broad  as  all  the  other  powers  granted  in  the 
Constitution. 

Cohen  v.  Virginia,  6  Wheat.  384,  6  L.  ed. 
236 ;  The  Federalist,  No.  80. 

Equally  broad  and  untrammeled  is  the 
grant  of  judicial  power  over  "all  cases  in 
law  and  equity"  arising  under  the  Constitu- 
tion and  the  laws  and  treaties  of  the  Unitec 
States,  whoever  may  be  the  parties  thereto 

Cohen  v.  Virginia,  6  Wheat.  382,  6  L.  ed 
285. 

The  power  of  the  Federal  government  to 
enforce  the  Constitution  and  protect  inter- 
state commerce  from  all  forms  of  unlawful 
obstruction  resides  in  the  judicial,  as  well  as 
in  the  executive  and  in  the  legislative 
branches. 

Re  Debs,  158  U.  S.  681,  39  L.  ed.  1101,  15 
Sup.  Ct.  Rep.  900. 

So  far  as  concerns  the  right  of  a  state  to 
sue  in  this  court  for  an  injunction  to  pre- 
vent an  obstruction  or  interference  witn  a 
highway  of  interstate  commerce  tending  to 
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injure  ber  revenues,  ports,  and  commeroe,  it 
b  settled  by  authority. 

Pennaylvimia  v.  Wheeling  d  B.  Bridge  Oo. 
13  How.  518,  14  L.  ed.  249;  South  OaroUna 
T.  (teorgia,  93  U.  S.  4,  23  L.  ed.  782;  Wi$- 
eonein  v.  DuMh,  96  U.  S.  381,  24  L.  ed.  669. 

If  the  state  of  Louisiana  were  aa  abso- 
lutely independent  foreign  sovereign,  she 
would  have  the  right  to  sue  in  the  courts  of 
the  United  States  to  restrain  the  unlawful 
act  of  persons  which,  if  not  prevented,  would 
damage  the  trade  and  property  of  her  citi- 
zens. 

Emperor  of  Austria  ▼.  Daj/,  3  De6.  F.  ft 
J.  217;  The  Bapphire,  11  Wall.  167,  aub  nom. 
The  Sapphire  v.  Napoleon,  III.  20  L.  ed.  130. 

The  state  of  Louisiana  has  not  surrendered 
H>  much  of  her  sovereignty  as  would  prevent 
her,  at  least  in  a  court  of  the  United  States, 
from  suing  to  protect  the  trade  rights  and 
property  rights  of  the  mass  of  her  citizens 
against  the  unlawful  acts  of  another  state. 

Rhode  Island  t.  Mauaohutettt,  12  Pet 
710,  9  L.  ed.  1268. 

In  every  respect,  except  in  so  far  as  she 
has  surrendered  her  sovereignty  to  the  na- 
tional sovereign,  the  state  of  Louisiana  is  a 
Mvereign  statei 

Martin  v.  Hunter,  1  Wheat  325,  4  L.  ed. 
102;  Buokner  v.  FMey,  2  Pet  690,  7  L.  ed. 
528 ;  Rhode  Island  v.  Uaasadhusetta,  12  Pet 
719,  9  L.  ed.  1268;  OMo  Life  Ins.  d  T.  Co.  v. 
Deholt,  16  How.  428,  14  L.  ed.  1002;  Doyle 
V.  Continental  Ins.  Co.  04  U.  S.  641,  24  L.  ed. 
151 ;  Peninoyer  r.  Jfeff,  06  U.  S.  722,  24  L.  ed. 
668. 

Messrs.  Thomas  8.  Smith  and  Bobert 
H.  Ward  submitted  the  cause  for  defend- 

•BtSt 

A  state  is  not  sovereign  as  to  its  citizens 
or  as  to  another  state,  and  is  under  no  obli- 
gation to  collect  the  debts  of  its  citizens  or 
to  otherwise  redress  their  private  wrongs; 
the  state  cannot  loan  ito  name  to  its  citizens 
or  sue  in  their  behalf. 

New  Hampshire  v.  Louisiana,  108  U.  8. 
91,  27  L.  ed.  662,  2  Sup.  Ct  Kep.  176. 

Notwithstanding  the  comprehensive  words 
of  the  Constitution,  the  mere  fact  that  a 
state  is  the  plaintiff  is  not  a  conclusive  test 
that  the  controversy  is  one  in  which  this 
court  is  authorized  to  grant  relief  against 
another  state  or  her  citizens. 

Wisconsin  v.  Pelican  Ins.  Oo.  127  U.  S. 
287,  32  L.  ed.  242,  8  Sup.  Ct  Rep.  1370. 

No  state  can  be  sued  either  in  its  own 
courts  or  those  of  any  other  state  or  nation 
without  ito  consent,  and  stetM  can  only  je 
sued  in  proper  cases  in  this  court  by  reason 
of  their  agreement  in  the  Constitution  that 
the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  arising  under  the  Consti- 
tution and  laws. 

United  States  v.  Texas,  143  U.  S.  646,  36 
L.  ed.  293,  12  Sup.  Ct  Rep.  488. 

The  controversies  existing  at  the  time  of  > 
the  adoption  of  the  Constitution  we;«  thei 
cause  and  oriein  of  extending  the  judicial  j 
power  of  the  United  States  to  controversies  i 
between  the  states,  and  the  only  purpose  of  I 
such  constitutionul  provision  was  to  provide ' 
■  tribunal  for  settlement  of  such  controver- ' 
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sie*  aa  to  boundaries  and  oUiar  like  eontro- 
versies. 

Vnited  States  v.  Teaas,  148  U.  &  «89.  36 
L.  ed.  201,  12  Si^.  Ct  Rep.  488. 

It  was  not  the  intention  of  the  state*  in 
adopting  the  Constitntion  to  give  their  con- 
sent to  be  sued  whenever  a  dispute  arises  be- 
tween citizens  of  different  states  in  regard  to 
commerce  or  any  property  right  affecting 
sueh  dttzens.  ^     -»  -e 

^?'^«'  ^**S^  IM  U.  a  18,  M  L.  ed. 
847, 10  Sup.  Ct  Sep.  604. 

•Mr.  Chief  Justies  FaUm  deUvered  the  [IS 
opinion  of  the  court: 

The  9th  of  the  Articles  of  Confederation 
of  1778  provided  that  the  Congress  should 
be  "the  last  resort  on  appeal  in  all  disputes 
and  differences  now  subsisting,  or  that  here- 
after may  arise  between  two  or  more  stetea 
concerning  boundary,  jurisdiction,  or  any 
other  cause  whatever;''  the  authority  to  be 
exercised  through  a  tribunal  to  be  created  by 
the  Congress  as  prescribed,  and  whose  judg- 
ment should  be  final  and  conclusive;  and  al- 
so that  "all  controversies  concerning  the  pri- 
vate right  of  soil  claimed  under  different 
grants  of  two  or  more  states"  should  be  de- 
termined in  the  same  manner. 

In  the  Constitutional  Convention,  the 
committee  of  detail,  composed  of  Rutledge, 
Randolph,  Gorham,  Ellsworth,  and  Wilson, 
to  which  the  resolutions  arrived  at  by  the 
Convention   and   sund^   propositions    had 


been  referred,  reported  on  tne  6th  of  Au- 
gust, A.  D.  1787,  a  draft  of  a  constitution, 
consistiiu;  of  twenty-three  articles. 

The  2d  section  of  the  9th  article  provided 
that  as  to  "all  disputes  and  controversies 
now  subsisting,  or  that  may  hereafter  sub- 
sist between  two  or  more  states,  respecting 
jurisdiction  or  territory,"  the  Senate  should 
have  power  to  designate  a  special  tribunal 
to  finally  determine  the  same  by  ite  judg- 
ment; and  by  the  3d  section,  "  all  controver- 
sies concerning  lands  elaimed  under  differ- 
ent grante  of  two  or  more  states"  were  to  be 
similarly  determined. 

*The  Sd  section  of  the  proposed  11th  arti-  [141 
cle  provided,  among  other  things,  that  the 
jurisdiction  of  the  Supreme  Court  should 
extend  "to  controversies  between  two  or 
more  states,  except  such  as  shall  regard  ter- 
ritory or  jurisdiction;  between  a  state  and 
citizens  of  another  state ;  between  citizens  of 
different  states;  and  between  a  state,  or  the 
citizens  thereof,  and  foreign  states,  citizens, 
or  subjecto." 

On  the  25th  of  August  Mr.  Rutledge  said 
in  respect  to  sections  2  and  3  of  article  9: 
"This  provision  for  deciding  controversies  be- 
tween the  states  was  necessary  under  the 
Conlederation,  but  will  be  rendered  unneces- 
sary by  the  national  judiciary  now  to  be  es- 
tablished;" and  on  his  motion  the  sections 
were  stricken  out 

The  words  "between  dtizens  of  the  same 
state  claiming  lands  under  grante  of  differ- 
ent states"  were  subsequently  inserted  in  the 
3d  section  of  the  llth  article,  and  the  words 
"except  such  as  shall  regard  territory  or  ju- 
risdiction"   omitted      1    Elliot,    223,    224, 
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Ml,  262,  267,  270;   5  Elliot,  471;  Meigs, 
Growth  of  the  Constitution,  244,  249. 

Clauses  1  and  2  of  the  2d  section  of  arti- 
cle 3  of  the  Constitution  as  finally  adopted 
read: 

"The  Jndicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting 
ambassadors,  other  public  ministers,  and 
consuls ;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  whicli 
the  United  States  shall  be  a  party;  to  eon- 
troversies  between  two  or  more  states;  be- 
tween a  state  and  dtizena  of  another  state; 
between  citizens  of  different  states;  between 
citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states;  and  between 
a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

"In  all  cases  affecting  ambassadors,  other 
publie  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In 
all  the  other  cases  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdic- 
tion, both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the 
Congress  shall  malce." 
(15]  *The  reference  we  have  made  to  the  deriva- 
tion of  the  words  "controversies  between  two 
or  more  states"  manifestly  indicates  that 
the  framers  of  the  Constitution  intended 
that  they  should  include  something  more 
than  controversies  over  "territory  or  juris- 
diction," for  in  the  original  draft  as  reported 
the  latter  controversies  were  to  be  disposed 
«f  by  the  Senate,  and  controversies  otlier 
than  those  by  the  judiciary,  to  whien  by 
amendment  all  were  finally  committed.  But 
it  is  apparent  that  the  jurisdiction  is  of  so 
delicate  and  grave  a  character  that  it  was 
not  contemplated  that  it  would  be  exercised 
save  when  the  necessity  was  absolute  and  the 
matter  in  itself  properly  justiciable. 

Undoubtedly,  as  remarked  by  Mr.  Justice 
Bradley  in  Ban$  r.  Louisiana,  134  U.  S.  1, 
15,  33  L.  ed.  842,  847,  10  Sup.  Ct  Rep.  607, 
the  Constitution  made  some  things  "justicia- 
ble which  were  not  known  as  such  at  the 
common  law;  such,  for  example,  as  contit>- 
versies  between  states  as  to  boundary  lines, 
and  other  questions  admitting  of  judicial 
solution.  .  .  .  Hie  establishment  of 
thte  new  branch  of  jurisdiction  seemed  to  be 
necessary  from  the  extinguishment  of  diplo- 
matic relations  between  the  states.  Of 
other  controversies  between  a  state  and  an- 
other state  or  its  citizens,  which,  on  the  set- 
tled principles  of  publie  law,  are  not  sub- 
jects of  judicial  cognizance,  this  court  has 
often  declined  to  take  jurisdiction.  See 
Witcontin  v.  Pelioan  Ina.  Co.  127  U.  S.  265, 
288,  280,  32  L.  ed.  230,  242,  243,  8  Sup.  Ct 
Rep.  1370,  and  cases  there  cited." 

By  the  judiciary  act  of  1789  the  judicial 
system  was  organized  and  the  powers  of  the 
different  courts  defined.  Its  13tli  section, 
carried  forward  as  |  687  of  the  Revised 
Statutes,  provided  that  "the  Supreme  Court 
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sliali  have  exclusive  jurisdiction  of  all  ton- 
troversies  of  a  civil  nature  where  a  state  is 
a  party,  except  between  a  state  and  its  citi- 
zens, or  between  a  state  and  citizens  of  other 
states,  or  aliens,  in  which  latter  cases  it  shall 
have  original,  but  not  exclusive,  jurisdic- 
tion." 

The  language  of  the  2d  clause  of  the  2d 
section  of  article  3,  "in  all  cases  in  which  a 
state  shall  be  partr,"  means  in  all  the  enu- 
merated cases  in  which  a  state  shall  be  a  par- 
^,  and  this  is  stated  expressly  when  the 
diause  speaks  *of  the  other  cases  where  ap-  [10} 
pellatc  jurisdiction  is  to  be  exercised.  Thi4 
2d  clause  distributes  the  jurisdiction  con- 
ferred in  the  previous  one  into  original  and 
appellate  jurisdiction,  but  does  not  profeiis 
to  confer  any.  The  original  jurisdiction  de- 
pends solely  on  the  character  of  the  parties, 
and  is  confined  to  the  cases  in  which  arc 
those  enumerated  parties,  and  those  only. 
Califomia  v.  Southern  P.  R.  Oo.  167  U.  S. 
220,  269,  39  L.  ed.  683,  694,  16  Sup.  Ct  Rep. 
SOI;  United  States  y.  Teaaa,  143  U.  S.  621, 
36  L.  ed.  286,  12  Sup.  Ct  Rep.  488.  And 
by  the  Constitution  and  according  to  the 
statute,  the  original  jurisdiction  of  this 
court  is  exclusive  over  suits  between  states, 
though  not  exclusive  over  those  between  ft 
state  and  citizens  of  another  state. 

On  the  8th  of  January,  1798,  the  Eleventh 
Amendment  was  ratified,  as  follows:  "The 
judidal  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one 
of  the  United  States  oy  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  for- 
eign state." 

Referring  to  this  amendment,  Mr.  Chid 
Justice  Waite,  in  Jieto  Hamptkire  ▼.  Lottisi- 
ana  and  New  York  r,  Louisiana,  108  U.  U. 
76,  91.  27  L.  ed.  656,  662,  2  Sup.  Ct  Rep. 
176, 184,  said:  "The  evident  purpose  of  the 
amendment  so  prompti^  proposed  and  final- 
ly adopted,  vras  to  prohibit  all  suits  against 
a  state  by  or  for  citizens  of  other  states,  or 
aliens,  without  the  consent  of  the  state  to  be 
sued,  and,  in  our  opinion,  one  state  cannot 
create  a  controversy  with  another  state, 
within  the  meaning  of  that  term  aa  nsed  in 
the  jui^icial  clauses,  of  the  Constitution,  by 
assuming  the  prosecution  of  debts  owing  by 
the  other  states  to  its  citizens." 

In  order,  then,  to  maintain  jurisdiction  of 
this  bill  of  complaint  as  against  the  state  of 
Texas,  it  must  appear  that  the  controversy 
to  be  determined  is  a  controversy  arising 
directly  between  the  state  of  Louisiana  and 
the  state  of  Texas,  and  not  a  controversy  in 
vindication  of  the  grievances  of  particular 
individuals. 

By  the  Constitution  the  states  are  forbid- 
den to  "enter  into  any  treaty,  alliance,  or 
confederation;  grant  letters  of  marque  and 
reprisal;"  or,  without  the  consent  of  Con- 
gress, "keep  troops  or  ships  of  war  in  time 
of  peace,  enter  into  any  agreement  *or  com-  [1  ^ 
pact  witii  another  state  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  in- 
vaded or  in  such  imminent  danger  aa  will 
not  admit  of  delay."    Art  1, 1  10. 

28  asa 


Digitized  by 


Google 


IT)9 


RrPREMV  COCBT  or  THC  ll.TITlcn  t^rATBfl. 


Oct.  TBBMt 


► 


Controversfcji  between  fhem  arlaing  ont  of 
public  relations  and  intercourse  cannot  be 
settled  either  by  war  or  diplomacy,  tbough, 
with  the  consent  of  Congress,  they  may  be 
composed  by  agreement.  As  pointed  out  by 
Mr.  Justice  Field  in  Virginia  v.  Tennessee, 
148  U.  S.  603,  610,  37  L.-ed.  637,  643,  13 
Sup.  Ct.  Rep.  728,  7S4,  there  are  many  mat- 
ters on  which  the  different  states  may  a^ee 
that  can  in  no  respect  concern  the  United 
States,  while  there  are  other  compacts  or 
agreements  to  which  the  prohibition  of  the 
Constitution  applies.  And  as  to  this  he 
quotes  from  Mr.  Justice  Story  m  follows: 
"Story,  in  his  Commentaries  (8  1403),  re- 
ferring to  a  previous  part  of  the  same  seo- 
tion  0?  the  Constitution  in  which  the  clause 
in  question  appears,  observes  that  its  Ian- 

?:uage  'may  be  more  plausibly  interpreted 
rom  the  terms  used,  "treaty,  alliance,  or 
confederation,"  and  upon  the  ground  tjiat 
the  sense  of  each  is  best  known  by.  its  asso- 
ciation {nosoitur  a  sooiis),  to  apply  to 
treaties  of  a  political  character;  such  as 
treaties  of  aUianee  for  purposes  of  peace  and 
war;  and  treaties  of  confederation,  in  which 
the  parties  are  leagued  for  mutual  govern- 
ment, political  co-operation,  and  the  exercise 
of  political  sovereignty,  and  treaties  of  ces- 
sion of  sovereignty,  or  conferring  internal 
Solitical  Jurisdiction,  or  external  political 
ependence,  or  general  commercial  privileg- 
es;' and  that  'ue  latter  clause,  "compacts 
and  agpreements,"  might  then  very  properly 
apply  to  such  as  regarded  what  might  be 
deemed  mere  private  rights  of  sovereignty, 
such  aa  questions  of  boundary,  interests  in 
lands  situate  in  the  territory  of  each  other, 
and  otiier  internal  regulations  for  the  mu- 
tual comfort  and  convenience  of  states  bor- 
■  dering  on  each  other.'  And  he  adds:  'Tn 
such  cases  the  consent  of  Congress  may  be 
properly  required,  in  order  to  check  any  in- 
fringement of  the  rights  of  the  national  gov- 
ernment; and,,  at  the  same  time,  a  total  pro- 
hibition to  enter  into  any  compact  or  agree- 
ment might  be  attended  with  permanent  in- 
convenience or  public  mischief .'"  But  it  was 
also  there  ruled  that  where  the  consent  of 
Congress  was  requisite,  it  might  be  g^ven 
[18]  subsequently  or  might  be  'implied  from  sub- 
sequent action  of  Congress  itself  towards 
the  two  states. 

In  the  absence  of  agreement  it  may  be 
that  a  controversy  might  arise  between  two 
states  for  the  determination  of  which  the 
original  jurisdiction  of  this  court  could  be 
invoked,  but  there  must  be  a  direct  issue  be- 
tween them,  and  the  subject-matter  must 
be  susceptible  of  judicial  solution.  And  it 
is  difficult  to  conceive  of  a  direct  issue  be- 
tween two  states  in  respect  of  a  matter  where 
no  effort  at  accommodation  has  been  made; 
aor  can  it  be  conceded  that  it  is  within  the 
judicial  function  to  inquire  into  the  motives 
of  a  state  legislature  in  passing  a  law,  or  of 
the  chief  magistrate  of  a  state  in  enforcing 
it  in  the  exercise  of  his  discretion  and  judg- 
ment. Public  policy  forbids  the  imputation 
to  authorized  official  action  of  any  other 
than  legitimate  motives. 

As  might  be  expected  in  view  of  the  nature 
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of  the  jurisdiction,  the  cases  are  few  ia 
which  the  aid  of  the  court  has  been  sought 
in  "controversies  between  two  or  more 
states."  They  are  cited  in  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  266,  32  L.  ed.  239, 
8  Sup.  Ct  Rep.  1370,  and  are  chiefly  Gontr»- 
versies  as  to  boundaries. 

In  Bouth  Carolina  v.  0«orgia,  93  U.  S.  4, 
14,  23  L.  ed.  782,  786,  a  bUl  was  filed  for  an 
injunction  against  the  state  of  Georgia,  the 
Secretary  of  War,  and  others  from  "ob- 
structing or  interrupting"  the  navigation  of 
the  Savannah  river  in  violation  of  the  com- 
pact entered  into  between  the  states  of  South 
Carolina  and  Georgia  on  the  24th  day  of 
April,  1787.  The  bill  was  dismissed  because 
no  unlawful  obstruction  of  navigation  was 
proved,  but  the  question  was  expressly  re- 
served whether  "a  state,  when  suing  in  this 
court  for  the  prevention  of  a  nuisance  in  a 
navigable  river  of  the  United  States,  must 
not  aver  and  show  that  it  will  sustain  some 
special  and  peculiar  injury  therefrom,  such 
as  would  enable  a  private  person  to  main- 
tain a  similar  action  in  another  court." 

So  in  Wisconsin  v.  Duluth,  96  U.  8.  379, 
382,  24  L.  ed.  668,  670.  the  contention  that 
the  court  could  "take  cognizance  of  no  ques- 
tion which  concerns  alone  the  rights  of  a 
state  in  her  political  or  sovereign  character, 
that  to  sustain  the  suit  she  must  have  some 
proprietary  interest  which  is  affected  by  the 
defendant,'*  was  not  passed  upon. 

•In  Pennsylvania  v.  Wheeling  <t  B.  Bridge  [19] 
Go.  13  How.  618,  14  L.  ed.  249,  the  court 
treated  the  suit  as  brought  to  protect  the 
property  of  the  state  of  Pennsylvania. 

But  in  Re  Debs,  168  U.  S.  564,  39  L.  ed. 
1092,  16  Sup.  Ct  Rep.  900,  involving  a  case 
in  the  circuit  court  in  which  the  United 
States  had  sought  relief  by  injunction,  it 
was  observed:  "That  while  it  is  not  the 
province  of  the  government  to  interfere  in 
any  mere  matter  of  private  controversy  be- 
tween individuals,  or  to  use  its  great  pow- 
ers to  enforce  the  rights  of  one  against  an- 
other, yet,  whenever  the  wrongs  complained 
of  are  such  as  affect  the  public  at  large,  and 
are  in  respect  of  matters  which  by  the  Con- 
stitution are  intrusted  to  the  care  of  the  na- 
tion, and  concerning  which  the  nation  owes 
the  duty  to  all  the  citizens  of  securing  to 
them  their  common  rights,  then  the  mere 
fact  that  the  government  has  no  pecuniary 
interest  in  the  controversy  is  not  sufficient 
to  exclude  it  from  the  courts,  or  prevent  it 
from  taking  measures  therein  to  fully  dis- 
charge those  constitutional  duties." 

It  is  in  this  aspect  that  the  bill  before  us 
is  framed.  Its  gravamen  is  not  a  special 
and  peculiar  injury  such  as  would  sustain 
an  action  by  a  private  person,  but  the  state 
of  Louisiana  presents  herself  in  the  atti- 
tude of  parens  patrice,  trustee,  guardian,  or 
representative  of  all  her  citizens. 

She  docs  this  from  the  point  of  view  that 
the  state  of  Texas  is  intentionally  absolute- 
ly interdicting  interstate  commerce  as  re> 
spects  the  state  of  Louisiana  by  means  of 
unnecessary  and  unreasonable  quarantine 
regulations.    Inasmuch  as  the  vindication  of 
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the  freedom  of  interstate  commerce  is  not 
committed  to  ihe  state  of  Louisiana,  and 
that  state  is  not  engaged  in  such  commerce, 
the  cause  of  action  must  be  regarded,  not  as 
involving  any  infringement  of  the  powers 
of  the  state  of  Louisiana,  or  any  special  in- 
jury to  her  property,  but  as  asserting  that 
the  state  is  entitled  to  seek  relief  in  this 
way  because  the  matters  complained  of  affect 
her  citizens  at  large.  Nevertheless,  if  the 
case  stated  is  not  one  presenting  a  contro- 
versy between  these  states,  the  exercise  of 
original  jurisdiction  by  this  court  as  against 
the  state  of  Texas  cannot  be  maintained. 
>]  'By  Title  XCIL  of  the  Revised  Statutes  of 
the  State  of  Texas  of  1895,  "The  governor  la 
empowered  to  issue  his  proclamation  declar- 
ing quarantine  on  the  coast,  or  elsewhere 
within  this  State,  whenever  in  his  judgment 
quarantine  may  become  necessary,  and  such 
quarantine  may  continue  for  any  length  of 
time  as  in  the  judgment  of  the  governor  the 
safety  and  security  of  the  people  may  re- 
quire." Art.  4321.  It  is  made  the  gover- 
nor's duty  "to  select  and  appoint,  by  and 
with  the  advice  and  consent  of  the  senate, 
from  the  most  skilful  physicians  of  the  state 
of  Texas,  one  physician,  who  shall  be  known 
as  health  officer  of  the  state,  and  shall  from 
previous  and  active  practice  be  familiar  with 
yellow  fever  and  pledged  to  the  importance 
of  both  quarantine  and  sanitation."  Art. 
4S22.  It  was  also  provided  that  "whenever 
the  governor  has  rc.ison  to  believe  that  the 
state  of  Texas  is  threatened  at  any  point  or 
place  on  the  coast,  border,  or  elsewhere  with- 
in the  state  with  the  introduction  or  dissemi- 
nation of  yellow  fever  contagion,  or  any 
other  infectious  and  contagious  disease  that 
can  and  should,  in  the  opinion  of  the  state 
health  officer,  be  guarded  against  by  state 

Quarantine,  he  shall,  by  proclamation,  imme- 
iately  declare  such  quarantine  against  any 
and  all  such  places,  and  direct  the  state 
health  officer  to  promptly  establish  and  en- 
force the  restrictions  and  conditions  proposed 
and  indicated  by  said  quarantine  proclama- 
tion, and  when  from  any  cause  the  governor 
cannot  act,  and  the  exigencies  of  the  threat- 
ened danger  require  immediate  action,  the 
state  health  officer  is  empowered  to  declare 
quarantine  as  prescribed  in  this  article,  and 
maintain  the  same  until  the  governor  shall 
officially  take  such  action  as  lie  may  see 
proper."  Art.  4324.  And,  further,  that  the 
laws  in  regard  to  state  quarantine  should  re- 
main and  be  in  full  force  and  operation  on  the 
coast  or  elsewhere  in  the  state  as  the  gover- 
nor or  health  officer  might  direct,  and  be  en- 
forced as  heretofore,  "with  such  additional 
changes  in  station  and  general  management 
as  the  governor  may  think  proper."  Art. 
4325.  Differences  and  disputes  in  regard  to 
local  quarantine  were  to  be  determined  by 
the  governor,  and  all  county  and  municipal 
quarantine  was  made  subordinate  to  such 
rules  and  regulations  as  might  be  prescribed 
by  the  governor  or  state  health  officer.  It 
]*wa8  made  the  duty  of  any  county,  town,  or 
city  authority  on  the  coast  nr  elsewhere  in 
the  state,  on  the  promulgation  of  the  gover- 
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nor's  proclamation  declaring  quarantine,  to 
provide  suitable  stations  and  employ  com- 
petent physicians  as  health  officers  subject  to 
the  approval  of  the  governor ;  and  in  the  case 
of  the  failure  of  the  authorities  to  do  so,  the 
governor  was  empowered  to  act.  Provision 
was  made  for  the  detention  of  persons  and 
vessels,  and  for  the  disinfection  of  vessels 
and  their  cargoes  and  passengers  arriving  at 
the  ports  of  Texas  from  any  infected  port  or 
district,  and  for  rules  and  regulations  in  re- 
gard thereto,  ''the  object  of  such  rules  and 
regulations  being  to  provide  safety  for  the 
public  health  of  the  state  without  unneces- 
sary I'estrictions  upon  commerce  and  travel." 
Art  4342. 

It  is  not  charged  that  this  statute  is  in- 
valid, nor  could  it  be  if  tested  by  its  terms. 
While  it  is  true  that  the  power  vested  in 
Congress  to  r^ulate  commerce  among  the 
states  is  a  power  complete  in  itself,  acknowl- 
edging no  limitations  other  than  those  pre- 
scribed in  the  Constitution,  and  that  where 
the  action  of  the  states  in  the  exercise  of 
their  reserved  powers  comes  into  collision 
with  it,  the  latter  must  give  way,  yet  it  is 
also  true  that  quarantine  laws  belong  to  that 
class  of  state  legislation  which  is  valid  imtil 
displaced  by  Congress,  and  that  such  legis- 
lation has  been  expressly  recognized  by  the 
laws  of  the  United  States  almost  from  tlie 
beginning  of  the  government. 

In  Morgan's  L.  ti  T.  It.  d  8.  8.  Co.  v.  Louiti' 
ana  Bd.  of  J/eallh,  118  U.  S.  455,  30  L.  ed. 
237,  C  Sup.  Ct.  Ken.  1114,  this  was  so  held; 
and  Mr.  Justice  Miller,  delivering  the  opinion 
of  the  court,  said :  "The  matter  isone  in  which 
the  rules  that  should  govern  it  may  in  many 
respects  bo  different  in  different  localities, 
and  for  that  reason  be  better  understood  and 
more  wisely  established  by  the  local  author- 
ities. The  practice  which  should  control  a 
quarantine  station  on  the  Mississippi  river, 
100  miles  from  the  sea,  may  be  widely  and 
wisely  different  from  that  which  is  best  for 
the  harbor  of  New  York."  Hence,  even  if 
Congress  had  remained  silent  on  the  subject, 
it  would  not  have  followed  that  the  exercise 
of  the  police  power  of  the  state  in  this  re- 
gard, although  necessarily  operating  on  in- 
terstate* commerce,  would  be  therefore  in-  [22] 
valid.  .Although  from  the  nature  and  sub- 
jects of  the  power  of  regulating  commerce  it 
must  be  ordinarily  exercised  by  the  national 
government  exclusively,  this  has  not  been 
held  to  be  so  where  in  relation  to  the  partic- 
ular subject-matter  different  rules  might  be 
suitable  in  different  localities.  At  the  same 
.time.  Congress  fould  by  affirmative  action 
displace  the  local  laws,  substitute  laws  of 
its  own,  nnd  thus  correct  any  unjustifiable 
and  oppressive  exercise  of  power  by  state 
legislation. 

The  complaint  here,  however,  is  not  that 
the  laws  of  Texas  in  respect  of  quarantine 
are  invalid,  but  that  the  health  officer,  by 
rules  and  regulations  framed  and  put  in 
force  by  him  thereunder,  places  an  embargo 
in  fact  on  all  interstate  commerce  between 
the  state  of  Louisiana  and  the  state  of 
Texas,  and  that  the  governor  permits  these 
rules  and  regulations  to  stand  and  be  en- 
forced, although  he  has  the  power  to  modifr 
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■r  change  them.  The  bill  is  Bot  rested 
merely  on  the  ground  of  the  imposition  of 
an  embargo  without  r^^ard  to  motive,  but 
eharges  that  the  rules  and  regulations  are 
more  stringent  than  called  for  by  the  partic- 
ular exigency,  and  are  purposely  framed 
with  the  view  to  benefit  the  state  of  Texas, 
and  the  city  of  Galyeston  in  particular,  at 
the  expense  of  the  state  of  liouisiana,  and 
especially  of  the  city  of  New  Orleans. 

But  in  order  that  a  controversy  between 
states,  justiciable  in  this  court,  can  be  held 
to  exist,  something  more  must  be  put  for- 
ward than  that  the  citizens  of  one  state  are 
injured  by  the  maladministration  of  the  laws 
of  another.  The  states  cannot  make  war, 
or  enter  into  treaties,  though  they  may,  with 
the  consent  of  Congress,  malce  compacts  and 
agreements.  When  there  is  no  agreement 
whose  breach  might  create  it,  a  controversy 
between  states  does  not  arise  unless  the  ac- 
tion complained  of  is  state  action,  and  acts 
of  state  officers  in  abuse  or  excess  of  their 
powers  cannot  be  laid  hold  of  as  in  them- 
selves committing  one  state  to  a  distinct  col- 
lision with  a  sister  state. 

In  our  judgment  this  bill  does  not  set  up 
r  facts  which  show  that  the  state  of  Texas  has 
so  authorized  or  confirmed  the  alleged  action 
of  her  health  officer  as  to  make  it  her  own, 
(S3]  or  'from  which  it  necessarily  follows  that 
the  two  states  are  in  controversy  within 
the  meaning  of  the  Constitution. 

Finally,  we  are  unable  to  hold  that  the  bill 
may  be  maintained  as  presenting  a  case  of 
controversy  "between  a  state  and  citizens 
of  another  state." 

Jurisdiction  over  controversies  of  that 
sort  does  not  embrace  the  determination  of 
political  questions,  and,  where  no  contro- 
versy exists  between  states,  it  is  not  for  this 
court  to  restrain  the  governor  of  a  state  in 
the  discharge  of  his  executive  functions  in  a 
matter  lawfully  confided  to  his  discretion 
«nd  judgment.  Nor  can  we  accept  the  sug- 
gestion that  the  bill  can  be  maintained  as 
Against  the  health  officer  alone  on  the  theory 
that  his  conduct  is  in  violation  or  in  excess 
of  a  valid  law  of  the  state,  as  the  remedy  for 
that  would  clearly  lie  with  the  state  authori- 
ties, and  no  refusal  to  fulfil  their  dutv  in 
that  regard  is  set  up.  In  truth  it  is  difficult 
to  see  how  on  this  record  there  could  be  • 
controversy  between  the  state  of  Louisiana 
and  the  individual  defendants  without  in- 
volving a  controversy  between  the  states,  and 
such  a  controversy,  as  we  have  said,  is  not 
presented. 

Demurrer  sustained  and  hill  dismissed. 

Mr.  Justice  WUte  concurred  in  the  re- 
sult. 

Mr.  Justice  Harlan  concurring: 
Taking  the  allegations  of  the  bill  to  be 
true — as  upon  demurrer  must  be  done — this 
suit  cannot  be  regarded  as  one  relating  only 
to  local  regulations  that  incidentally  affect 
interstate  commerce  and  which  the  state  may 
adopt  and  maintain  in  the  absence  of  nation- 
al regulations  on  the  subject.  On  the  con- 
trary, if  the  allegations  of  the  bill  be  true, 
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the  Texas  anthorities  have  gone  beyond  th« 
necessities  of  the  situation,  and  established 
a  quarantine  system  that  is  absolutely  sub- 
versive of  all  commerce  between  Texas  and 
Louisiana,  particularly  commerce  between 
Texaa  and  New  Orleans.  This  court  has 
often  declared  that  the  states  have  the  power 
to  protect  the  health  of  their  people  by  po- 
lioe  regulations  directed  to  that  'end,  and  fM] 
that  regulations  of  that  character  are  not 
to  be  disregarded  because  they  may  indirect- 
ly or  incidentally  affect  interstate  commerce. 
But  when  that  principle  has  been  announced 
it  has  always  been  said  that  the  police  power 
of  a  state  cannot  be  so  exerted  as  to  obstruct 
foreigpi  or  interstate  commerce  beyond  the 
necessity  for  its  exercise,  and  that  the  courts 
must  guard  vigilantly  against  needless  in- 
trusion upon  the  fiud  committed  to  Con- 
gress. Hannibal  <{  8t.  J.  R.  Co.  v.  Husen, 
95  U.  8. 466, 470-478, 24  L.  ed.  627,  629-531 ; 
Bennington  v.  Georgia,  163  U.  8.  299,  313, 
318,  41  L.  ed.  166,  172,  174,  16  Sup.  Ct.  Rep. 
1080;  Missouri,  K.  d  T.  R.  Co.  v.  Baher,  169 
U.  S.  613,  028,  630,  42  L.  ed.  878,  883,  8S4, 
18  Sup.  Ct  Rep.  488.  The  present  suit  pro- 
ceeds distinctly  on  the  ground  that  the  regu- 
lations established  by  the  authorities  of 
Texas  under  its  statute  go  beyond  what  is 
necessary  to  protect  the  people  of  that  state 
against  the  introduction  of  infectious  dis- 
eases, and  destroys  the  possibility  of  any 
commerce  between  New  Orleans  and  Texas. 
Now,  if  Texas  has  no  right,  by  its  officers,  to 
establish  regulations  that  unreasonably  or 
unnecessarily  burden  commerce  between  that 
state  and  Louisiana,  and  if  the  state  of 
Louisiana  is  entitled,  under  the  Constitu- 
tion, to  have  the  validity  of  such  reeulations 
tested  in  a  judicial  tribunal,  then  this  court 
should  put  the  defendants  to  their  answer, 
and  the  cause  should  proceed  to  a  final  decree 
upon  its  merits. 

But  I  am  of  opinion  that  the  state  of 
Louisiana,  in  its  sovereign  or  corporate  ca- 
pacity, cannot  bring  any  action  in  this  court 
on  account  of  the  matters  set  forth  in  its 
bill.  The  case  involves  no  property  interest 
of  that  state.  Nor  is  Louisiana  ciiarged 
with  any  duty,  nor  has  it  any  power,  to  regu- 
late interstate  commerce.  Congress  alone 
has  authority  in  that  respect  When  the 
Constitution  eave  this  court  jurisdiction  of 
controversies  between  states,  it  did  not  there- 
by authorize  a  state  to  bring  another  state 
to  the  bar  of  this  court  for  the  purpose  of 
testing  the  constitutionality  of  local  stat- 
utes or  regulations  that  do  not  affect  the 
iproperty  or  the  powers  of  the  complaining 
state  in  its  sovereign  or  corporate  capacity, 
but  which  at  most  affect  only  the  rights  of 
individual  citizens  or  corporations  engaged 
in  interstate  commerce.  The  word  "contro- 
versies" in  the  clauses  extending  the  judicial 
"powers  of  the  United  States  to  controversies  [25] 
"between  two  or  more  states,"  and  to  con- 
troversies "between  a  state  and  citizens  of  an- 
other state,"  and  the  word  "party"  in  the 
clause  declaring  that  this  court  shall  have 
original  jurisdiction  of  all  cases  "in  which  a 
state  shall  be  a  party,"  refer  to  controver- 
sies or  cases  that  are  justiciable  as  between 
the  parties  thereto,  and  not  to  oontroversiei 
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or  cases  that  do  not  involve  either  the  prop- 
erty  or  powers  of  the  state  which  complaina 
in  its  sovereign  or  corporate  capacity  that 
its  people  are  injuriously  affected  in  their 
rights  by  the  legislation  of  another  state. 
The  citizens  of  the  complaining  state  may,  in 
proper  cases,  invoke  judicial  protection  of 
their  property  or  rights  when  assailed  by  the 
laws  and  authorities  of  another  state;  but 
their  state  cannot,  even  with  their  consent, 
make  their  case  its  case  and  compel  the  of- 
fending state  and  its  authorities  to  appear  as 
defendants  in  an  action  brought  in  this 
court.  If  this  be  not  so,  we  were  wrong  in 
^eto  Bampahire  v.  Louiaiana,  108  U.  8.  76, 
27  L.  ed.  656,  2  Sup.  Ct.  Rep.  17G,  in  which 
case  it  was  held  that  one  state  could  not,  by 
taking  charge  of  demands  or  debts  held  by 
its  citizens  against  another  state,  acquire  the 
right  to  bring  a  suit  in  its  name  in  this  court 
against  the  debtor  state. 

I  must  express  my  inability  to  concur  in 
that  part  of  the  opinion  of  the  court  relating 
to  the  clause  of  the  Constitution  extending 
the  judicial  power  of  the  United  States  to 
controversies  "between  a  state  and  citizens 
of  another  state."  In  reference  to  a  contro- 
versy of  that  sort  the  court  says  that,  where 
none  exist  between  states,  it  is  not  for  this 
court  to  restrain  the  governor  of  a  state  in 
the  discharge  of  his  executive  functions  in  a 
matter  confided  to  his  discretion  and  judg- 
ment. But  how  can  the  governor  of  a  state 
be  said  to  have  an  executive  function  to  dis- 
r^ard  the  Constitution  of  the  United 
Sb^tesT  How  can  his  state  authorize  him  to 
do  that?  It  is  one  thing  to  compel  the  gov- 
ernor of  a  state,  by  judicial  order,  to  Uike 
affirmative  action  upon  a  designated  subject. 
It  is  quite  a  different  thing  to  say  that,  be- 
ing directly  charged  with  the  execution  of  a 
statute,  he  may  not  be  restrained  by  judicial 
orders  from  taking  such  action  as  he  deems 
proper,  even  if  what  he  is  doing  and  proposes 
[S6]  to  do  'is  forbidden  by  the  supreme  law  of  the 
land.  His  official  character  gives  him  no 
immunity  from  judicial  authority  exerted 
for  the  protection  of  the  constitutional 
rights  of  others  against  his  illegal  action. 
He  cannot  be  invested  by  his  state  with  any 
discretion  or  judgment  to  violate  the  Con- 
stitution of  the  United  States. 

The  court  also  says  that  it  cannot  accept 
the  suggestion  that  the  bill  can  be  main- 
tained as  against  the  health  officer  alone  on 
the  theory  that  his  conduct  is  in  violation 
or  in  excess  of  a  valid  law  of  the  state,  as  the 
remedy  for  that  would  lie  with  the  state  au- 
thorities, and  no  refusal  to  fulfil  their  duty 
in  that  regard  is  set  up;  and  that  it  is  diffi- 
cult to  see  how  on  this  record  there  could  be 
a  controversy  between  the  state  of  Louisi- 
ana and  the  individual  defendants  without 
involving  a  controversy  between  the  states. 
But  the  important  question  presented  in 
this  case — if  the  state  of  Louisiana  in  its 
sovereign  capacity  can  sue  at  all  in  respect 
of  the  matters  set  out  in  the  bill — is  whether 
the  regulations  bein^  enforced  by  the  health 
officer  are  in  violation  of  the  Constitution 
of  the  United  States.  The  opinion  of  the 
court  will  be  construed  as  meaning  that  even 
if  Louisiana  be  entitled,  in  her  sovereign  ca- 
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pacity,  to  complain  of  those  regulations  as 
repugnant  to  the  Constitution  of  the  United 
States,  it  could  not  proceed  in  this  court 
against  the  defendant  health  officer,  and  that 
its  only  remedy  is  to  appeal  to  the  authori- 
ties of  Texas,  that  is,  to  the  governor  of  that 
state,  who  has  power  to  control  his  codefend- 
ant,  the  health  officer,  and  who  has  approved 
the  regulations  in  question.  I  am  not  awar« 
of  any  decision  supporting  this  view.  If  th< 
regulations  in  question  are  in  violation  oi 
the  Constitution  of  the  United  States,  the 
defendant  health  officer,  I  submit,  may,  with- 
out any  previous  appeal  to  the  governor  o'' 
Texas,  be  restrained  from  enforcing  them, 
either  at  the  suit  of  individuals  injuriously 
affected  by  their  being  enforced,  or  at  tb* 
suit  of  Louisiana  in  its  corporate  capacity, 
provided  that  state  could  sue  at  all  in  re- 
spect of  such  matters. 

Although  unable  to  assent  to  the  grounds 
upon  which  the  court  rests  its  opinion,  I  con- 
cur in  the  judgment  disrai.ssing'the  suit  sole-  [2T| 
ly  upon  the  ground  that  the  state  of  Louisi- 
ana in  its  sovereign  or  corporate  capacity 
cannot  sue  on  account  of  the  matters  set  out 
in  the  bill. 

Mr.  Justice  Brown  concurring  in  the  re- 
sult: 

I  am  not  prepared  to  say  that  if  the  state 
of  Texas  had  placed  an  embargo  upon  the 
entire  commerce  between  Louisiana  and 
Texas  the  state  of  Louisiana  would  not  be 
sufficiently  representative  of  the  great  body 
of  her  citizens  to  maintain  this  bill. 

In  view  of  the  solicitude  which  from  time 
immemorial  states  have  manifested  for  the 
interest  of  their  own  citizens;  of  the  fact 
that  wars  are  frequently  waged  by  states  in 
vindication  of  individual  rights,  of  which 
the  last  war  with  England,  the  opium  war 
of  1840  between  Great  Britain  and  China, 
and  the  war  which  is  now  being  carried  od 
in  South  Africa  between  Great  Britain  ana 
the  Transvaal  Bepublic,  are  all  notable  exam- 
ples ;  of  the  further  fact  that  treaties  are  en- 
tered into  for  the  protection  of  individual 
rights,  that  international  tribunals  are  con- 
stantly being  established  for  the  settlement 
of  rights  of  private  parties, — it  would  seem 
a  strange  anomaly  if  a  state  of  this  union, 
which  is  prohibited  by  the  Constitution  from 
levying  war  upon  another  state,  could  not 
invoke  the  authority  of  this  court  by  suit 
to  raiae  an  embargo  which  had  been  estab- 
lished by  another  state  against  its  citizens 
and  their  property. 

An  embargo,  though  not  an  act  of  war,  it 
frequently  resorted  to  as  preliminary  to  a 
declaration  of  war,  and  may  be  treated  un 
der  certain  circumstances  as  a  sufficient 
casus  belli.  Tlie  case  made  by  the  bill  is  the 
extreme  one  of  a  total  stoppage  of  all  com- 
merce between  the  most  important  city  in 
Louisiana  and  the  entire  state  of  Texas;  and 
while  I  fully  agree  that  resort  cannot  be 
had  to  this  cqurt  to  vindicate  the  ripl'^s  of 
individual  citizens,  or  any  particulai  ucm- 
her  of  individuals,  where  a  state  hu9  as- 
sumed to  prohibit  all  kinds  of  commeroe 
with  the  chief  city  of  another  state,  I  think 
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her  motive  for  doing  so  is  the  proper  sub- 
ject of  judicial  inquiry. 
fM]  *It  is  true  that  individual  citizens  whose 
rights  are  seriously  affected  by  a  system  of 
nonintercourse  might,  perhaps,  maintain  a 
bill  of  this  kind;  but  to  make  the  remedy 
effective  it  would  be  necessary  to  institute 
a  multiplicity  of  suits,  to  carry  on  a  litiga- 
tion practically  against  a  state  in  the  courts 
of  that  state,  and  to  assume  the  entire  pe- 
cuniary burden  of  such  litigauon,  when  all 
the  inhabitants  of  the  complaining  state  are 
more  or  less  interested  in  the  result. 

But  the  objection  to  the  present  bill  is 
that  it  does  not  allege  the  stoppage  of  all 
commerce  between  the  two  states,  but  be- 
tween the  city  of  Xew  Orleans  and  the  state 
of  Texas.  The  controversy  is  not  one  in 
which  the  citizens  of  Louisiana  generally 
can  be  assumed  to  be  interested,  but  only  the 
citizens  of  New  Orleans,  and  it  therefore 
seems  to  me  that  tiie  state  is  not  the  proper 
party  complainant. 


UNITED  STATES,  Appt^ 

V. 

OREGON  ft  CALIFORNIA  RAILROAD 
COMPANY,  John  A.  Hurlburt,  and 
Thomas  L.  Evans. 

(See  S.  C.  Beporter's  ed.  28-Sl.) 

Railroad  land  grant — effect  of  filing  map  of 
general  route — subsequent  grant  of  same 
lands. 

1.  The  grant  ot  public  lands  made  to  the 
Norchern  I'aclflc  Railroad  Company  by  the 
act  of  Congress  of  July  2,  1864,  was  In  the 
nature  of  a  float,  aad  excluded  all  lands  that 
bad  been  reserved,  told,  or  otherwise  appro- 
priated before  tlie  Qllng  of  a  map  showing 
tbe  definite  location  of  tbe  line  of  the  road. 

S.  Tbe  fliing  ot  a  map  of  the  general  roate  of 
tbe  Northern  Pacific  Railroad  did  not,  prior 
to  the  filing  of  the  map  of  definite  location, 
constitute  such  a  disposal  of  lands  within  tbe 
exterior  lines  of  that  roote  as  to  preclade  a 
subsequent  grant  of  tbe  land*  to  another  com- 
pany. 

[No.  0.] 

Argued  April  H,  1899.    Decided  January  8, 
1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  reversing  a  decree  of  the  Cir- 
cuit Court  canceling  a  grant  of  public  lands 
to  a  railroad  company  and  certain  deeds  exe- 
cuted by  the  company.    Affirmed. 

See  same  case  below,  48  U.  S.  App.  1,  77 
Fed.  Rep.  87.  23  C.  C.  A.  15. 

The  facts  are  stated  in  the  opinion. 

Solicitor  Orneral  John  K.  Rloh*rda 
•rgued  the  cause  and  filed  a  brief  for  appel- 
lant: 

In  construing  public  grants,  nothing  can 
be  taken  agninst  the  government  by  infer- 

KoTE. — Ai  to  lanil  yrontt  to    raiiroadt,    see 
Bote  to  Kansas  P.  K.  Co.  v.  AtcMson,  T.  k  B. 
V.  K.  Co.  as  L.  ed.  U.  S.  794. 
3SS 


ence.    What  is   not  given  expressly  or  by 
necessary  implication  is  withheld. 

Dubuque  d  P.  R.  Co.  v.  Litchfield,  23  How. 
66,  16  L.  ed.  600;  Leavenworth,  L.  d  O.  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L.  ed. 
634;  JDeiotoare  Railroad  Taw,  18  Wall.  206, 
sub  nom.  Uinot  v.  Philadelphia,  W.  A  B.  R, 
Co.  21  L.  ed.  888. 

In  construing  a  railroad  laind  grant  the 
thing  to  be  ascertained  is  the  intent  of  Con- 
gress. The  act  is  a  law  as  well  aa  a  convey- 
ance, and  must  be  so  construed  as  to  carry 
out  the  legislative  will. 

Jlf»»»ottr«,  K.  <t  T.  R.  Oo.  r.  Kansas  P.  R. 
Co.  97  U.  S.  491,  24  L.  ed.  1096;  United 
States  V.  Southern  P.  R.  Oo.  146  U.  S.  670, 
36  L.  ed.  1091.  13  Sup.  Ct  Rep.  162;  Wis- 
consin O.  R.  Co.  V.  Forsythe,  169  U.  S.  46,  40 
L.  ed.  71,  16  Sup.  Ct  Rep.  1020. 

The  words  "via  the  valley  of  the  Columbia 
river  to  a  point  at  or  near  Portland,  in  tJie 
state  of  Oregon,"  used  in  the  act  of  July  2, 
1804,  locate  the  so-called  branch  line  with 
sufficient  certainty  to  identify  the  lands 
granted  in  aid  of  its  construction  and  thus 
preclude  the  junior  grant  in  1866  to  the 
Oregon  &  California  from  attaching. 

United  States  v.  Northern  P.  R.  Co.  152 
U.  S.  284,  38  L.  ed.  443,  14  Sup.  Ct.  Rep.  598. 

To  effectuate  the  intention  of  the  grantor, 
grants  more  indefinite  than  the  land  grant 
along  the  branch  via  the  valley  of  the  Colum- 
bia have  been  sustained. 

Neiesom  v.  Pryor,  7  Wheat.  7,  5  L.  ed.  382 ; 
United  States  v.  Arredondo,  13  Pet.  133,  10 
L.  ed.  93 ;  Johnson  v.  Pannel,  2  Wheat  206, 
4  L.  ed.  221. 

If,  on  account  of  engineering  difficulties,  it 
became  necessary,  upon  actual  construction, 
to  deviate  from  the  route  shown  upon  the 
mnp  of  location,  such  deviation,  provided  the 
road  kept  within  the  limits  of  tbe  grant, 
would  not  affect  rights  acquired  under  the 
grant  by  reason  of  such  location  laid  down  in 
the  charter,  and  the  company  had  a  right  to 
do  so  without  filing  a  map. 

Van  Wyck  v.  Knevals,  100  U.  S.  360,  27 
L.  ed.  201,  1  Sup.  Ct.  Rep.  330;  Rogers  v.  A. 
d  P.  R.  Co.  6  if.  S.  Land  Dec.  565 ;  Chicago, 
etc.,  R.  Co.  6  U.  S.  Land  Dec.  209 ;  loioa 
Railroad  Land  Grant,  10  Ops.  Atty.  Oen. 
457. 

A  map  of  general  route  need  not  show  a 
line  definitely  located  upon  the  ground  with 
all  the  accuracy  of  a  final  survey. 

Buttz  V.  yorthem  P.  R.  Co.  119  U.  8.  56, 
30  L.  ed.  330,  7  Sup.  Ct  Rep.  100. 

It  waa  not  necessary  that  the  map  should 
be  good  for  the  whole  road.  If  good  on  the 
branch  "tHO  the  valley  of  the  Columbia  river 
to  a  point  at  or  near  Portland,"  the  filing  of 
it  worked  a  withdrawal  of  the  lands  opposite 
to  that  portion. 

St.  Paul  d  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  35  L.  ed.  77,  11  Sup.  Ct  Rep. 
389;  United  States  v.  Southern  P.  R.  Co.  146 
T^  S.  570.  36  L.  ed.  1091,  13  Sup.  Ct  Rep. 
152. 

.\n  undetermined  claim  or  a  reservation  of 
land  severs  it  from  the  mass  of  public  land 
so  that  it  will  not  pass  under  railroad  aid 
grants. 
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Wilcox  V.  Jackson  ex  dem.  McConnel,  13 
Fet.  498,  10  L.  ed.  2C4;  Leaventoorth,  L.  d  O. 
R.  Co.  V.  United  States,  92  U.  8.  740,  23  L. 
•d.  637;  yewhall  v.  Sanger,  92  U.  S.  761,  23 
L.  ed.  769;  Kansas  P.  R.  Co.  v.  Dunmeyer, 
113  U.  S.  629,  28  L.  ed.  1122,  6  Sup.  Ct.  Rep. 
666;  Doolan  v.  Carr,  125  U.  S.  618,  31  L.  ed. 
844,  8  Sup.  Ct.  Rep.  1228 ;  Hastings  d  D.  B. 
Co.  V.  WhitHfij,  132  U.  S.  357,  33  L.  ed.  363, 
10  Sup.  Ct.  liep.  112;  United  States  v.  Mis- 
souri, K.  d  T.  R.  Co.  141  U.  S.  358.  35  L.  ed. 
766,  12  Sup.  Ct.  Rep.  13;  Sioux  City  it  I.  F. 
Totcn  Lot  <i  Land  Co.  v.  Griffey,  143  U.  S. 
32,  30  L.  ed.  64,  12  Sup.  Ct.  R^.  362;  Bar- 
don  V.  Northern  P.  B.  Co.  145  U.  S.  635,  36 
L.  ed.  806,  12  Sup.  Ct.  Rep.  856;  Cameron  v. 
United  Stales,  148  U.  S.  301,  37  L.  ed.  459, 
13  Sup.  Ct  Rep.  596;  Whitney  v.  Taylor, 
158  U.  S.  85,  39  L.  ed.  906,  15  Sup.  Ot  Rep. 
796;  Shiver  v.  United  States,  159  U.  S.  491, 
40  L.  ed.  231,  16  Sup.  Ct.  Rem.  64;  Northern 
P.  R.  Co.  V.  Sanders,  166  U.  S.  620,  41  L.  ed. 
1139,  17  Sup.  Ct.  Rep.  671. 

When  a  proper  map  of  general  route  is 
filed  the  law  operates  to  withdraw  the  lands 
within  the  limits  of  the  gi-ant,  and  tliis  with- 
drawal takes  effect  whether  it  is  expressly 
ordered  by  the  Secretary  of  the  Interior  or 
not. 

Missouri,  K.  d  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  97  U.  S.  491,  24  L.  ed.  1095;  Ka»  Wyck  v. 
KnevaU,  106  U.  S.  360,  27  L.  ed.  201,  1  Sup. 
Ct  Rep.  330;  Kansas  P.  R.  Co.  v.  Dunmeyer, 
113  U.  S.  629,  28  L.  ed.  1122,  5  Sup.  Ct  Rep. 
666;  Walden  v.  KnevaU,  114  U.  S.  373,  29 
L.  ed.  167,  5  Sup.  Ct  Rep.  898;  Butte  v. 
Northern  P.  R.  Co.  119  U.  S.  55,  30  L.  ed. 
333,  7  Sup.  Ct  Rep.  100;  St.  Paul  d  P.  R.  Co. 
r.  Northern  P.  R.  Co.  139  U.  S.  1,  35  L.  ed. 
77,  11  Sup.  Ct  Rep.  389;  United  States  v. 
Southern  P.  R.  Co.  146  U.  S.  670,  36  L.  ed. 
1091,  13  Sup.  Ct  Rep.  152;  United  States  v. 
Northern  P.  R.  Co.  152  U.  S.  284,  38  L.  ed. 
443,  14  Sup.  Ct  Rep.  598;  Wisconsin  C.  R. 
Co.  V.  Forsylhe,  159  U.  S.  46,  40  L.  ed.  71, 
16  Sup.  Ct  Rep.  1020. 

It  was  not  the  purpose  of  Congress  in 
using  the  word  "granted"  in  the  clause  de- 
fining the  exceptions  to  the  land  grant  of 
July  2.  1864.  to  except  from  the  operation  of 
that  grant  any  portion  of  the  designated 
lands  for  the  purpose  of  aiding  in  the  con- 
struction of  other  roads  under  the  subse- 
quent grunts. 

Missouri,  K.  d  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  97  U.  S.  401,  24  L.  ed.  1095;  St.  Paul  d 
P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.  8.  1, 
36  L.  ed.  77,  II  Sup.  Ot.  Rep.  389. 

The  rule  is  settled  that  within  common 
granted  or  priiiiary  limits  priority  of  grant 
not  priority  of  location,  determines  the  ques- 
tion of  ownership  as  bietween  railroad  com- 
panies  claiming  the  same  lands  under  differ- 
ent grants. 

iltssouri,  K.  d  T.  R.  Co.  r.  Kansas  P.  R. 
Co.  97  U.  S.  491,  24  L.  ed.  1096;  United 
States  V.  Missouri,  K.  d  T.  R.  Co.  141  U.  8. 
368,  35  L.  ed.  760,  12  Sup.  Ct  Rep.  13; 
United  States  v.  Southern  P.  R.  Co.  146  U. 
B.  670.  36  L.  ed.  1091,  13  Sup.  Ct  Rep.  152; 
United  Slates  v.  Northern  P.  R.  Co.  152  U. 
8.  284,  38  L.  ed.  443,  14  Sup.  Ct.  Rep.  598; 
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Southern  P.  R.  Co.  v.  United  State*,  168  U. 
S.  1,  42  L.  ed.  355,  18  Sup.  Ct  Rep.  18. 

The  forfeiture  of  the  Northern  Pacific 
grant  was  nut  for  the  benefit  of  the  Oregon 
&  California,  but  for  the  benefit  of  the  gov- 
ernment If  these  lands  were  in  any  way  re- 
served or  set  aside  for  the  benefit  of  th« 
Northern  Pacific,  the  act  of  forfeiture  re- 
stored them  to  the  public  domain. 

Van  Wyck  v.  Knevals,  106  U.  S.  362,  27  L. 
ed.  201,  1  Sup.  Ct  Rep.  33U;  United  States 
V.  Southern  P.  R.  Co.  146  U.  S.  570,  36  L.  ed. 
1091,  13  Sup.  Ct  Rep.  152;  United  States  v. 
Northern  P.  R.  Co.  152  U.  S.  284,  38  L.  ed. 
443,  14  Sui>.  Ct  Rep.  598. 

The  forfeiture  declared  by  the  act  of  Sep- 
tenibei-  29,  1890,  in  any  event  must  be  held 
to  apply  to  such  of  the  lands  in  suit  as  are 
within  the  secoudary  or  indenmity  belt  of 
the  Oregon  &  California  grant. 

Ryan  v.  Central  P.  R.  Co.  99  U.  S.  382,  25 
L.  ed.  305;  St.  Paul  d  S.  C.  R.  Co.  v.  Winona 
a  St.  P.  R.  Co.  112  U.  S.  720,  28  L.  ed.  872, 
5  Sup.  Ct  Rep.  334 ;  Sioux  City  d  St.  P.  It. 
Co.  v.  Chicago,  if.  d  St.  P.  R.  Co.  117  U.  S. 
400.  20  L.  cd.  928,  6  Sup.  Ct  Rep.  790 ;  JSar- 
neij  V.  Winona  d  St.  P.  R.  Co.  117  U.  S.  228, 
29  L.  ed.  858,  6  Sup.  Ct.  Rep.  654 ;  Wisconsin 
C.  R.  Co.  v.  Price  County,  133  U.  S.  496,  33 
L.  ed.  687,  10  Sup.  Ct  Kep.  341. 

Mr.  Itcwls  E.  Pajrson  argued  the  cause 
and,  with  Messrs.  Joseph  U.  Choate  (n<l 
Charles  H.  Tweed,  filed  a  brief  for  appellees: 

Nothing  short  uf  an  actual,  final,  and 
definite  location,  binding  upon  the  company, 
not  to  be  departed  from  except  with  the  con- 
sent of  Congress,  can  attach  the  grant  to  any 
specified  lands,  and  then  only  to  the  lands 
measured  off  from  the  line  as  definitely  lo- 
cated. 

Iowa  Land  Grants,  8  Ops.  Atty.  Gen.  246; 
/otca  Railroad  Claims,  8  Ops.  Atty.  Gen. 
395 ;  Menotti  v.  Dillon,  107  U.  8.  703,  42  L. 
ed.  .333,  17  Sup.  Ct  Rep.  945;  Northern  P. 
R.  Co.  V.  Sanders,  166  U.  S.  620,  41  L.  ed. 
11.39,  17  Sup.  Ct  Rep.  671;  Burlington  d  M. 
River  R.  Co.  v.  Fremont  County,  9  Wall.  89, 
19  L.  ed.  563;  Hannibal  d  St.  J.  B.  Co.  v. 
Smith,  9  Wall.  OS,  19  L.  ed.  699;  Iowa  Rail- 
road Land  Co.  v.  Courtright.  21  Wall.  310, 
sub  nom.  Cedar  Rapids  d  M.  River  B.  Co.  r. 
Courtright,  22  L.  ed.  682;  Schulenberg  v. 
Harriman,  21  Wall.  44,  22  L.  ed.  661; 
Leavenu>orth,  L.  d  O.  R.  Co.  v.  United  States, 
92  U.S.  733,  23  L.  ed.  634;  Van  Wyck  v, 
KnevaU,  106  U.  S.  360,  27  L.  ed.  201,  1  Sup. 
Ot  Rep.  336 ;  Kansas  P.  R.  Co.  v.  Dunmeyer, 
113  U.  8.  629,  28  h.  ed.  1122,  6  Sup.  Ct  Rep. 
566;  Buttz  V.  Northern  P.  R.  Co.  119  U.  8. 
55,  30  L.  ed.  330,  7  Sup.  Ct  Rep.  100;  Sioux 
City  d  L  F.  Town  Lot  d  Land  Co.  v.  Orijfey, 
143  U.  8.  32,  36  L.  ed.  64,  12  Sup.  Ct  Rep. 
362;  Orinnell  v.  Chicago,  R.  I.  d  P.  R.  Co. 
103  U.  8.  739,  26  L.  ed.  466 ;  Leavenworth. 
L.  d  O.  B.  Co.  V.  United  States,  92  U.  S.  733, 
23  L.  ed.  634;  Missouri,  K.  d  T.  R.  Co.  v. 
Kansas  P.  B.  Co.  97  U.  S.  491,  24  L.  ed. 
1096;  Byan  v.  Central  P.  B.  Co.  99  U.  S.  382, 
25  L.  ed.  306;  Piatt  v.  Union  P.  R.  Co.  99 
U.  8.  48,  26  L.  ed.  424;  Denver  d  B.  O.  B. 
Co.  y.  Atltn;,  09  U.  S.  463,  26  L.  ed.  438; 
Wisconsin  C.  B.  Co.  v.  Price  County,  133  U. 
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8.  496,  83  L.  ed.  687,  10  Sup.  Ct  B«p.  341; 
Deseret  Salt  Co.  t.  Tarpey,  142  U.  S.  241, 
35  L.  ed.  099,  12  Sup.  Ct.  Rep.  158. 

The  determination  of  the  general  route  of 
the  road  and  filing  a  map  thereof  in  the  De- 
partment of  the  Interior  has  also  been 
treated  as  a  prerequisite  to  any  withdrawal 
under  this  Northern  Pacific  act  and  similar 
acts. 

Buttz  v.  Tforthern  P.  R.  Co.  110  U.  8. 
65, 30  L.  ed.  330, 7  Sup.  Ct.  Rep.  100;  Kansas 
P.  R.  Co.  V.  Dunmeyer,  113  U.  S.  630,  28  L. 
ed.  1124,  5  Sup.  Ct.  Rep.  666;  St.  Paul  <t 
P.  R.  Co.  v.  Northern  P.  R.  Co.  139  U.  S.  1, 
35  L.  ed.  77,  11  Sup.  Ct  Rep.  389. 

The  Perham  map  was  ineffectual  for  any 
purpose  whatever.  It  did  not  conform  to 
the  act  and  was  utterly  vague  and  indefinite. 

United  States  v.  Northern  P.  R.  Co.  162 
U.  S.  284,  38  L.  ed.  443,  14  Sup.  Ct.  Rep. 
508. 

The  Interior  Department  has  always  con- 
demned it  as  worthless  and  inoperative  under 
the  act  and  as  utterly  void  for  indefinite- 
ness. 

Miller  Case,  7  U.  S.  Land  Dec.  100,  104. 

It  violates  the  first  rules  which  the  court 
has  insisted  upon  as  to  clearness  of  deter- 
mination of  route  by  a  map  of  general  route. 

Buttz  V.  Northern  P.  R.  Co.  110  U.  S.  56, 
30  L.  ed.  330,  7  Sup.  Ct.  Rep.  100. 

[SOJ     *Hr.  Justice  HarlMi  delivered  the  opin- 
ion of  the  court: 

This  suit  involves  the  title  to  a  large  body 
of  lands  in  the  state  of  Oregon,  covered  by 

Satents  issued  by  the  Unit^  States  to  the 
¥egon  A.  Cnlifornia  Railroad  Company,  a 
corporation  organized  under  the  laws  of  Ore- 
gon. Its  object  is  to  obtain  a  decree,  cancel- 
ing those  patents  as  well  as  certain  convey- 
ances made  by  the  company. 

The  suit  was  brought  by  the  Attorney 
General  in  1803,  under  the  'authority  of  the 
act  of  March  3,  1887,  entitled  '*An  Act 
to  Provide  for  the  Adjustment  of  Land 
Orants  Made  by  Congress  To  Aid  in  the  Con- 
struction of  Railroads,  and  for  the  Forfeit- 
ure of  Unearned  Lands,  and  for  Other  Pur- 
poses." By  that  act  the  Secretary  of  the  In- 
terior was  directed  to  adjust,  in  accordance 
with  the  decisions  of  this  court,  each  of  the 
railroad  land  grants  made  by  Congress  to  aid 
in  the  construction  of  railroads  and  thereto- 
fore unadjusted.  Its  2d  section  provided 
that  "if  it  shall  appear,  upon  the  completion 
of  such  adjustments  respectfully  [respective- 
ly], or  sooner,  that  lands  have  been,  from 
any  cause,  heretofore  erroneously  certified  or 
patented,  by  the  United  States,  to  or  for  the 
use  or  benefit  of  any  company  claiming  by, 
through,  or  under  g^ant  from  the  United 
States  to  aid  in  the  construction  of  a  rail- 
road, it  shall  be  the  duty  of  the  Secretary 
[SI]  of  the  Interior  to  thereupon  'demand  from 
such  company  a  relinquishment  or  reconvey- 
ance to  the  United  States  of  all  such  lands, 
whether  within  granted  or  indemnity  lim- 
its; and  if  such  companv  shall  neglect  or  fail 
to  so  reconvey  such  lands  to  the  United 
States  within  ninety  days  after  the  afore- 
said demand  shall  have  been  made,  it  shall 
thereupon  be  the  duty  of  the  Attorney  Qen- 
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eral  to  commence  and  proseente  in  the  prop- 
er courts  the  necessary  proceedings  to  cancel 
all  patents,  certification,  or  other  evidence  of 
title  heretofore  issued  for  such  lands  and  to 
restore  the  title  thereof  to  the  United 
States."      24  SUt  at  L.  666,  chap.  376. 

The  defendants  demurred  to  the  bill  for 
want  of  equity,  but  the  demurrer  was  over- 
ruled. 57  Fed.  Rep.  800.  They  then  filed  a 
joint  and  several  answer,  and  proofs  were 
taken  by  the  parties.  By  the  decree  of  the 
circuit  court,  patents  of  May  0th,  1871,  July 
12th,  1871,  June  22d,  1871,  and  June  18th, 
1877,  purporting  to  convey  to  the  Oregon  k 
California  Railroad  Company  the  lands  in 
dispute  (which  are  fully  described  by  metes 
and  bounds  in  the  decree),  were  canceled  as 
being  null  and  void.  By  the  same  decree  a 
warranty  deed  of  February  26th,  1880,  to 
the  defendant  John  A.  Hurlburt,  a  deed  of 
November  5th,  1870,  to  Jacob  Ooldstrap, — 
each  of  which  deeds  were  executed  by  the 
railroad  company, — a  deed  by  Ooldstrap  to 
Sylvester  Evans,  and  a  deed  from  the  latter 
to  Thomas  L.  Evans  of  July  13th,  1883,  were 
also  canceled  as  null  and  void.  60  Fed.  Rep. 
890.  The  case  was  then  carried  to  the  cir- 
cuit court  of  appeals,  where  the  decree  of  the 
circuit  court  was  reversed,  with  directions  to 
dismiss  the  bill.  48  U.  S.  App.  1,  77  Fed. 
Rep.  67,  23  C.  C.  A.  15. 

The  facts  necessary  to  a  clear  understand- 
ing of  the  questions  raised  by  the  pleadings 
are  as  follows: 

By  an  act  approved  July  25th,  1866,  Con- 
gress authorized  the  California  ft  Oregon 
Railroad  Company,  a  California  corporation, 
and  such  company  as  the  legislature  of  Ore- 
gon should  thereafter  designate,  to  lay  out, 
locate,  construct,  finish,  and  maintain  a  rail- 
road and  telegraph  line  between  Portland, 
Or^on,  and  the  Central  Pacific  Railroad  in 
California ;  the  Oregon  company  to  construct 
that  part  of  the  line  in  Oregon,  beginning  at 
Portland  and  running  thence  southerly 
through  the  Willamette,  Umpqua,  and  Rogue 
river  valleys  to  the  •southern  boundary  of  [82] 
Oregon,  where  it  was  to  connect  with  the 
part  constructed  in  California  by  the  Cali- 
fornia corporation.  14  Stat,  at  L.  230,  240, 
241,  chap.  242. 

For  the  purpose  of  aiding  in  the  eonstmo- 
tion  of  such  railroad  and  telegraph  line,  and 
to  secure  the  safe  and  speedy  transportation 
of  the  mails,  troops,  munitions  of  war,  and 
public  stores  over  the  line  of  the  railroad, 
every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile 
(ten  on  each  side)  of  the  railroad  line,  were 
granted  to  those  companies,  their  successors 
and  assigns.  If  the  alternate  sections  or 
parts  of  sections  so  granted  were  found  to 
have  been  "granted,  sold,  reserved,  occupied 
by  homestead  settlers,  pre-empted,  or  other- 
wise disposed  of"  other  lands,  designated  as 
aforesaid,  were  to  be  selected  by  the  compa- 
nies in  lieu  thereof,  tinder  the  direction  of 
the  Secretary  of  the  Interior,  in  alternate 
sections  designated  by  odd  numbers,  nearest 
to  and  not  more  than  10  miles  beyond  the 
limits  of  the  first-named  alternate  sections. 
It  was  made  the  duty  of  the  Secretary  of  ths 
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Interior,  ••  ■oon  aa  the  companies,  or  either 
of  them,  filed  in  his  ofiSce  a  map  of  the  surrey 
of  the  railroad  or  any  portion  thereof,  not 
less  than  60  continuous  miles  from  either 
terminus,  to  withdraw  from  sale  the  lands 
granted  on  either  side  of  the  railroad  as  far 
aa  located  and  within  the  limits  specified.  } 
2. 

Whenever  the  companies,  or  either  of 
them,  had  20  or  more  consecutive  miles 
of  any  portion  of  the  railroad  and  telegraph 
line  ready  for  service,  it  became  the  duty  of 
the  President  to  appoint  three  commissioners 
to  examine  the  same,  and  when  it  appeared 
that  20  consecutivemilesof  railroad  and  tele- 
graph had  been  completed  and  equipped  in  all 
respects  as  required,  the  commissioners  were 
to  report  the  fact  under  oath  to  the  Presi- 
dent, whereupon  patents  were  to  issue  for 
Ute  lands  granted,  to  the  extent  of  and  con- 
terminous with  the  completed  section  of  the 
railroad  and  telegraph  line;  and  from  time 
to  time  whenever  20  or  more  consecutive 
miles  of  road  and  telegraph  were  completed 
and  equipped,  patents  were  to  be  issued  upon 
the  report  of  the  commissioners,  and  so.  on 
until  uie  entire  railroad  and  tel^^raph  au- 
thorized were  constructed.  |  4. 
|33]  *The  companies  were  required  to  file  their 
assent  to  the  act  in  the  Department  of  the 
Interior  within  one  year  after  its  passage, 
and  complete  the  first  section  of  20  miles 
of  the  railroad  and  telegraph  .  within  two 
years,  and  at  least  20  miles  in  each  year 
thereafter,  and  the  whole  on  or  before  the 
Ist  day  of  July,  1875;  the  railroad  to  be  of 
the  same  gauge  as  the  Central  Pacific  Rail- 
road of  Calitornia,  and  connect  therewith. 
§6. 

In  case  the  companies  failed  to  comply 
with  the  terms  and  conditions  required  by 
not  filing  their  assent  thereto  as  provided  in 
i  6  of  the  act,  or  by  not  completing  the 
same  as  provided  in  that  section,  the  act  was 
to  be  null  and  void,  and  all  the  lands  not 
conveyed  by  patent  to  the  company  or  com- 
panies, as  the  case  might  be,  at  the  date  of 
such  failure,  should  revert  to  the  United 
States;  and  if  the  road  and  telegraph  line 
were  not  kept  in  repair  and  fit  for  use  after 
the  same  were  completed.  Congress  could 
pass  an  act  to  put  them  in  repair  and  use 
and  direct  the  income  therefrom  to  be  de- 
voted to  the  United  States  to  repay  all  ex- 
penditures caused  by  the  default  or  neglect 
of  the  companies  or  either  of  them,  or  fix 
pecuniary  responsibility  not  exceeding  the 
value  of  the  lands  granted  by  the  act.    S  8- 

It  appears  from  the  bill  filed  by  the  United 
States  that,  by  joint  resolution  of  October 
20th,  1808,  the  legislature  of  Oregon  desig- 
nated the  Oregon  Central  Railroad  Company 
to  receive  the  privileges  and  franchises  and 
to  perform  the  duties  mentioned  in  the  act 
of  July  25th,  180G;  that  on  the  29th  day  of 
October,  18G0,  that  company,  having  pre- 
viously accepted  the  grant  contained  in  that 
act,  filed  with  the  Secretary  of  the  Interior 
its  map  of  "definite  location"  opposite  to 
the  lands  in  suit;  that  this  map  was  accepted 
by  the  Secretary  on  January  20th,  1870; 
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that  in  February,  1870,  the  lands  in  dispute 
were  all  withdrawn  in  pursuance 'of  orders 
issued  by  that  officer;  that  on  or  about  April 
4th,  1870,  the  Oregon  t  California  Railroad 
Company,  a  corporation  of  Oregon,  became 
the  successor  and  assignee  of  the  Oregon 
Central  Railroad  Company;  that  the  road 
of  that  company  was  duly  constructed  op- 
posite the  lands  in  dispute  within  the  time 
limited  *by  law  for  the  completion  of  that  [S4] 
portion;  and  that  two  sections  of  20  miles 
each  were  examined  by  commissioners  ap- 
pointed by  the  President,  and,  their  report 
having  been  accepted  by  him,  patents  for 
the  lands  conterminous  with  those  sections 
were  ordered  to  be  and  were  issued. 

The  bill  contained  these  averments: 
"Your  orator  shows  that  all  the  lands  here- 
inbefore described  are  within  the  limits  of 
the  grant  as  prescribed  in  said  act  of  July 
S5th,  1866,  whether  place  or  indemnity.  And 
your  orator  shows  that  the  entire  line  of 
railroad  of  the  said  Oregon  <t  California 
Railroad  Company  has  been  fully  oottstruoted 
and  been  duly  accepted  by  the  President  of 
the  United  States  after  due  reports  by  com- 
missioners on  the  several  sections  thereof, 
and  has  been  continuously,  and  still  is,  oper- 
ated by  said  company;  but  a  portion  of  said 
road,  to  wit,  163  miles,  was  constructed  aft- 
er July  1st,  1880." 

Referring  to  the  conveyances  made  by  the 
railroad  company  to  the  individual  defend- 
ants, the  bill  admits  that  the  purchasers 
went  into  actual  possession,  made  valuable 
and  permanent  improvements,  and  remained 
thereafter  in  possession.  It  then  alleges 
that  "John  A.  Hurlburt  and  Thomas  L. 
Evans  each  claim  the  title  to  said  lands  re- 
spectively in  fee  simple,  and  your  orator 
concedes  that  they  were  severally  purchased 
and  granted  from  the  said  Oregon  &  Cali- 
fornia Railroad  Company  in  good  faith  for 
value,  relying  on  the  apparent  title  to  said 
lands  under  said  patent  from  orator  to  said 
railroad  company,  and  without  actual  no- 
tice of  any  defect  in  the  title  of  said  company 
to  said  lands,  as  set  forth  in  this  bill.  But 
orator  insists  that  they  were  chargeable  with 
constructive  notice  of  the  several  acts  of 
Congress,  and  that  under  the  said  acts  of 
Congress  and  the  acts  and  doings  of  the  said 
railroad  company  no  title  could  pass  to  said 
Hurlburt  and  Evans,  and  that  said  patent 
should  be  canceled  as  to  them,  as  well  as  to 
the  grantee  therein,  the  said  Oregon  &  Cali- 
fornia Railroad  Company." 

In  view  of  these  facts,  if  the  case  depended 
alone  on  the  act  of  July  25th,  18C6,  the  title 
of  the  defendants  to  these  lands,  as  against 
the  United  States,  could  not  be  questioned. 

The  government,  however,  has  insisted  in 
its  bill  that  the  'issuing  of  the  patents  to  [361 
the  Oregon  &  California  Railroad  Company 
was  without  authority  of  law.  This  con- 
tention rests  upon  the  assumption  that  the 
lands  so  patented — ^although  within  the 
limits  of  the  grant  contained  in  the  act  of 
July  25th,  1868,  and  within  the  line  of  the 
Oregon  Company  as  definitely  located — were 
excluded  from  that  grant  because  included 
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;1b  the  g^nt  preriously  made  to  the  North- 
,erii  Pacific  Railroad  Company  by  the  act  of 
July  2,  1864  (13  Stat,  at  L  365,  chap.  217)  ; 
in  wliich  case  it  is  insisted  that  they  were 
forfeited  to  the  United  States  by  the  act  of 
September  20th,  1890,  and  should  be  so  ad- 
judged.    20  Stat,  at  L.  490,  chap.  1040. 

liy  the  last-named  act  it  was  among  other 
tliiiij,'~  provided:     "§  1.  That  there  is  here- 
by  loiloitcd  to  the  United   States,  and   the 
United    States    hereby    resumes    the    title 
tlic'ieto,  all  lands  heretofore  granted  to  any 
state  or  to  any  corporation  to  aid  in  the  con- 
struction of  a  railroad  opposite  to  and  con- 
terminous with  the  portion  of  any  such  rail- 
-  road  not  now  completed  and  in  operation, 
■  for  the  construction  or  benefit  of  which  such 
lands  were  granted;  and  all  such  lands  are 
declared  to  be  a  part  uf  the  public  domain; 
.  Provided,     That  this  act  shall  not  be  con- 
strued  as   forfeiting   the   right  of  way   or 
'  station  grounds   of   any  railroad    company 
heretofore  granted."    "9  6.  That   no    lands 
'declared  forfeited  to  the  United  States  by 
.  .this  act  shall  by  reason  of  such  forfeiture 
inure  to  the  benefit  of  any  state  or  corpora- 
tion to  which  lands  may  have  been  granted 
by  Congress,  except  as  herein  otherwise  pro- 
vided ;  nor  shall  this  act  be  constrmed  to  en- 
.    large  the  area  of  land  originally  covered 
'    by  any  such  grant,  or  to  confer   any   right 
upon  any  state,  corporation,  or  person  to 
lands  which  were  excepted  from  such  grant. 
Xor  shall  the  moiety  of  the  lands  granted  to 
'  nny  i-ailroad  company  on  account  of  a  main 
'    and  a  branch  line  appertaining  to  uncom- 
pleted road,  and  hereby  forfeited,  within  the 
°  conflicting  limito  of  the  granU  for  such  main 
"and  branch  lines,  when  but  one  of  such  lines 
has  been  completed,  inure  by  virtue  of  the 
forfeiture  hereby  declared  to  the  benefit  of 
the  completed  line."    26    Stat,    at   L.   496, 
chap.  1040. 
The  contention  of  the  government  rendem 
[9M(it  necessary  to  *ascertain  what  interest,  if 
any,  was  acquired  by  the  Northern  Pacific 
Railroad  Company  in  these  lands  by  virtue 
of  the  act  of  July  2d,  1864. 

By  that  act  the  Northern  Pacific  Bailroad 
Company  was  created  a  corporation,  with 
authority  to  build  a  railroad  and  telegraph 
line  from  a  point  on  Lalce  Superior  in  Wis- 
consin or  Minnesota,  westerly  by  the  most 
eligible  route,  as  should  be  determined  bythe 
company,  on  a  line  north  of  the  45th  degree 
of  latitude,  to  some  point  on  Puget's  sound, 
"with  a  branch  via  the  valley  of  the  Colum- 
bia river  to  a  point  at  or  near  Portland,  in 
the  state  of  Orq^n,  leaving  the  main  trunk 
line  at  the  mostsuitable  place, not  more  than 
300  miles  from  ita  western  terminus."  Tlie 
grant  to  that  company  was  of  "every  alter- 
nate section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each 
side  of  said  railroad  line  as  said  company 
may  adopt  through  the  territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  state,  and 
whenever,  on  the  line  thereof,  the  United 
States  have  full  title,  not  reserved,  sold, 
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granted,  or  otheneite  <»ppropriat«d,  and  free 
from  pre-emption,  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  defintteljf 
fined  and  a  plat  thereof  filed  im  the  office  of 
the  Commit:»i(mfT  of  the  OeneraX  Land  Of- 
fice;  and  whenever,  prior  to  said  time,  ainr 
of  said  sections  or  parte  of  sections,  shall 
have  been  granted,  sold,  reserved,  ooeapied 
by  homestead  settlers,  or  pre-empted,  or 
otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  un- 
der the  direction  of  the  Secretary  of  the  In- 
terior, in  alternate  sections,  and  designated 
by  odd  numbers,  not  more  than  10  mfles  be- 
yond the  limito  of  said  alternate  sections." 

By  other  sections  of  the  act  it  was  pro- 
vided: !  6.  "That  the  President  of  the 
United  States  shall  cause  the  lands  to  be  sur- 
veyed for  40  miles  in  width  on  both  sides  of 
the  entire  line  of  said  road,  after  the  general 
route  shall  be  fixed,  and  as  fast  as  may  be 
required  by  the  construction  of  said  rail- 
road; and  the  odd  sections  of  land  herebgr 
granted  shall  not  be  liable  to  sale,  or  entry, 
o.-  pre-emption  before  or  after  they  are  sur- 
veyed, "except  by  said  company,  as  provided  [ST] 
in  this  act;  but  the  provisions  of  the  act  of 
September,  eighteen  hundred  and  forty-one, 
granting  pre-emption  righto,  and  the  acta 
amendatory  thereof,  and  of  the  act  entitled 
'An  Act  To  Secure  Homesteads  to  Actual 
Settlers  on  the  Public  Domain,'  approved 
May  twenty,  eighteen  hundred  and  sixty-two, 
shall  be,  and  the  same  are  hereby,  extended 
to  all  other  lands  on  the  line  of  said  road 
when  surveyed,  excepting  those  hereby 
granted  to  said  company.  And  the  reserved 
alternate  sections  snail  not  be  sold  by  the 
government  at  a  price  less  than  two  dollars 
and  fifty  cento  per  acre  when  offered  for 
sale."  I  8.  "That  each  and  every  grant, 
right,  and  privilege  herein  are  so  made  and 
given  to,  and  accepted  by,  said  Northern 
Pacific  Railroad  Company,  upon  and  subject 
to  the  following  conditions,  namely:  lliat 
the  said  company  shall  commence  the  work 
on  said  road  within  two  years  from  the  ap- 
proval of  this  act  by  the  President,  and  shall 
complete  not  less  than  50  miles  per  year  after 
the  second  year,  and  shall  construct,  equip, 
furnish,  and  complete  the  whole  road  by  the 
fourth  day  of  July,  anno  Domini  eighteen 
hundred  and  seventy-six."  By  |  20  it  was 
declared  that  "Congress  may  at  any  time, 
having  due  regard  for  the  righto  of  said 
Northern  Pacific  Railroad  Company,  add  to, 
alter,  amend,  or  repeal  this  act.  13  Stat,  at 
h.  365,  chap.  217. 

On  the  6th  day  of  March,  1866,  Josiah 
Perham,  president  of  the  Northern  Pacific 
Railroad  Company,  addressed  to  Mr.  Usher, 
then  Secretary  of  the  Interior,  the  following 
communication:  "Under  authority  from  the 
board  of  directors  of  the  Northern  Pacific 
Railroad  Company,  I  have  designated  on  the 
accompanying  map  in  red  ink  the  general 
line  of  their  railroad  from  a  point  on  Lake 
Superior,  in  the  state  of  Wisconsin,  to  a 
point  on  Puget  sound,  in  Washington  terri- 
tory, via  the  Columbia  river,  adopted  by  said 
company  as  the  line  of  said  railroad,  subject 
only  to  such  variations  as  may  be  found 
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aeccscitiry  after  more  specific  surveys,  and  I 
respectfully  sisk  that  the  same  may  be  filed 
In  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office  together  with  a  copy  of  the 
charter  and  organization  of  said  company, 
and  that  under  your  directions  the  lands 

[99]  granted  to  said  company'may  be  marked  and 
withdrawn  from  sale  in  conformity  to  law." 
Under  dale  of  March  9th,  1865,  Secretary 
Usher  wrote  to  the  Commissioner  of  the 
General  Land  Office  as  follows:  "Herewith 
I  transmit  a  map  upon  which  the  'general 
line"  of  the  Northern  Pacific  Railroad,  as 
adopted  by  the  board  of  directors'  of  that 
railroad  company,  is  delineated ;  also  a  copy 
of  the  letter  of  the  president  of  said  com- 
pany, dated  the  0th  instant,  requesting  that 
the  granted  lands  along  said  line  be  with- 
drawn from  market.  In  view  of  the  pro- 
visions of  the  3d  and  6th  sections  of  the  act 
of  Congress,  approved  July  2d,  1864,  should 
you  perceive  no  objection,  I  think  that  the 
odd-numbered  sections  along  the  line  for  10 
miles  in  width  on  each  side  in  Minnesota  and 
Wisconsin,  and  for  20  miles  in  width  on  each 
side  along  that  part  of  the  line  extending 
through  the  territories  westward  to  Puget 
■oand,  may  be  withdrawn  as  requested,  as 
preliminary  to  the  final  survey  and  location 
of  said  railroad.  The  even-numbered  sec- 
tions alone;  the  line  will,  however,  be  subject 
to  disposal  by  the  United  States,  as  provided 
in  the  6th  s-ection  of  said  act  of  Conjrress." 

No  immediate  reply  seems  to  have  been 
made  to  the  letter  of  Secretary  Usher.  But 
on  June  22d,  1865,  Mr.  Wilson,  Commis- 
sioner of  the  General  Land  Office,  addresed 
to  Mr.  Harlan,  then  Secretary  of  .  the  In- 
terior, a  communication  in  which  he  referred 
to  the  above  letter  of  Secretary  Usher,  and 
in  which  he  assigned  many  reasons  why  the 
Perhani  map  was  wholly  inadequate  for  the 
purposes  intended  to  be  accomplished  by  it; 
namely,  the  withdrawal  for  the  benefit  of  the 
Northern  Pacific  Railroad  Company  of  all 
the  public  lands  within  the  exterior  lines  in- 
dicated by  that  map.  Among  other  things 
Mr.  Wilson  said  in  his  communication:  "Of 
course,  no  withdrawal  can  now  be  made  on 
account  of  the  road  in  the  region  of  country 
extending  across  that  part  of  the  continent  be- 
tween the  west  boundary  of  Minnesota  to  the 
eastern  surveys  of  Washington  territory,  be- 
cause over  that  territory  the  lines  of  the 
public  surveys  have  not  yet  been  established. 
In  this  extended  locality  the  withdrawal 
should  only  be  ordered  as  the  public  surveys 

[Ml  are  advanced  and  survey  *of  railroad  estab- 
lished, in  like  manner  as  indicated  under  first 
head.  A  general  withdrawal  upon  conject- 
ural or  uncertain  basis  might  result  in  shut- 
ting out  from  settlement  large  bodies  of 
land  which  an  actual  survey  would  show  not 
within  the  grant,  while  lands  would  be 
omitted  from  the  withdrawals  which  the  sur- 
vey might  require  to  be  included.  Then,  it 
is  not  sound  policy  nor  is  there  any  warrant 
in  our  land  legislation  for  doing  any  act 
the  tendency  of  which  would  give  preference 
to  satisfy  a  grant  on  such  a  stupendous 
■cale  as  this,  while  individual  claims  under 
our  general  system  of  land  laws,  homestead, 
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pre-emption,  and  sales  would  be  uaaided  by 
any  such  preliminary  discriminating  pro- 
ceeding. The  result  of  a  premature  with- 
drawal on  uncertain  basis  would  be  unjust 
to  the  pioneer  settler,  detrimental  to  the  pub- 
lic interests  in  arresting  the  progress  of  set- 
tlement and  disposal  in  that  direction  of  the 
public  domain,  and  to  that  extent  checking 
the  growth  and  prosperity  lof  our  frontier, 
and  that,  too,  in  the  vicinity  of  a  colonial 
dependence  of  a  powerful  nation;  would  be 
a  prejudice  to  the  interest  of  the  railroad 
grant  itself  in  excluding  settlers  and  im- 
migrants, whose  labor  and  means  would  en- 
hance the  value  of  such  lands  as  in  the  ordi- 
nary progressive  operations  of  the  land 
system  would  in  due  time  fall  to  the  grant. 
The  land  system  should  be  so  administered 
that  all  the  different  acts  of  land  legislation 
may  be  at  the  same  time  in  full  operation, 
giving  precedence  to  no  one  law  over  an- 
other, unless  where  the  term  of  the  law  indi- 
cate the  public  will  to  be  otherwise,  leaving 
corporate  or  other  grantees  and  individuals 
respectively  to  have  the  benefit  of  their 
superior  diligence  in  establishing  and  com- 
pleting their  several  claims  according  to  law. 
For  these  considerations  this  office  declines 
ordering  a  withdrawal  until  authenticated 
maps  of  the  actual  survey  of  the  several  por- 
tions of  the  route  shall  be  successively  filed 
from  time  to  time  to  completion,  showing 
the  connection  of  said  portions  with  the  lines 
of  the  public  surveys,  yet  respectfully  sub- 
mits the  foregoing  considerations  for  such 
directions  as  the  Secretary  may  be  pleased 
to  give  in  the  premises  for  the  government 
of  this  office." 

•On  the  10th  day  of  April,  1869,  Contrress  [40J 
passed  a  joint  resolution  granting  a  right  of 
way  for  the  construction  of  a  railroad  from  a 
point  at  or  near  Portland,  Oregon,  to  a  point 
west  of  the  Cascade  mountains  in  Washing- 
ton territory.  That  resolution  provided: 
"That  the  Northern  Pacific  Railroad  Com- 
pany be,  and  hereby  is,  authorized  to  extend 
its  branch  line  from  a  point  at  or  near  Port- 
land, Oregon,  to  some  suitable  point  on 
Puget  sound,  to  be  determined  by  said  com- 
pany, and  also  to  connect  the  same  with  its 
main  line  west  of  the  Cascade  mountains, 
in  the  territory  of  Washington;  said  exten- 
!iion  being  subject  to  all  the  conditions  and 
pi'ovislons,  and  said  company  in  respect 
Uioieto  being  entitled  to  all  the  rights  and 
privileges  conferred  by  the  act  incorporating 
said  company,  and  all  acts  additional  to 
and  amendatory  thereof;  Provided,  That 
said  company  shall  not  be  entitled  to  any 
subsidy  jn  money,  bonds,  or  additional  lands 
of  the' United  States,  in  respect  to  said  ex- 
tension of  its  branch  line  as  aforesaid,  except 
such  lands  as  may  be  included  in  the  right 
of  way  on  the  line  of  such  extension  as  it 
may  be  located:  And  provided,  further. 
That  at  least  twenty-five  miles  of  said  ex- 
tension shall  be  constructed  before  the  sec- 
ond day  of  July,  eighteen  hundred  and 
seventy-one,  nnd  forty  miles  per  year  there- 
after until  the  whole  of  said  extension  shall 
be  completed."  16  Stat,  at  L.  67.  No  ac- 
tion was  taken  under  that  resolution  becatus 
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it  oontained  no  grant  of  lands;  and  it  it  not 
contended  that  it  has  any  material  bearing  on 
this  case.  It  is  referred  to  merely  as  part 
of  the  history  of  the  grant  to  the  Northern 
Pacific  Railroad. 

After  the  map  of  the  definite  location  of 
the  Oregon  Company  had  been  filed  and  ac- 
cepted,— namely,  on  the  Slst  of  May,  1870, — 
Congress  passed  a  joint  resolution  authoriz- 
ing the  Northern  Pacific  Railroad  Company 
to  issue  bonds  to  aid  in  the  construction  and 
equipment  of  its  road,  "and  to  secure  the 
same  by  mortgage  on  its  property  and  rights 
of  property  of  all  kinds  and  descriptions, 
real,  personal,  and  mixed,  including  its 
franchise  as  a  corporation;  .  .  .  and 
also  to  locate  and  construct,  under  the  pro- 
visions and  with  the  privileges,  grants,  and 
duties  provided  for  in  its  act  of  incorpora- 
[41]  tion,  its  main  *road  to  some  point  on  Paget 
sound,  via  the  valley  of  the  Columbia  river, 
with  the  right  to  locate  and  construct  its 
branch  from  some  convenient  point  on  its 
main  trunk  line  across  the  Cascade  moun 
tains  to  Puget  sound;  and  in  the  event  of 
there  not  being  in  any  state  or  territory  in 
which  said  main  line  or  branch  may  be  lo- 
cated, at  the  time  of  the  final  location  there- 
of, the  amount  of  lands  per  mile  granted  by 
Congress  to  said  company,  within  the  limits 
prescribed  by  its  charter,  then  said  company 
shall  be  entitled,  under  the  directions  of  the 
Secretary  of  the  Interior,  to  receive  so  many 
sections  of  land  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in 
such  state  or  territory,  within  ten  miles  on 
each  side  of  said  road,  lieyond  the  limits  pre- 
scribed in  said  charter,  as  will  make  up  such 
deficiency,  on  said  main  line  or  branch,  ex- 
cept mineral  and  other  lands  as  excepted  in 
the  charter  of  said  company  of  1804,  to  the 
amount  of  the  lands  that  have  been  granted, 
sold,  reserved,  occupied  by  homestead  set- 
tlers, pre-empted,  or  otherwise  disposed  of 
subsequent  to  the  passage  of  the  act  of  July 
2,  1864.  And  that  twenty-five  miles  of  said 
main  line  between  its  western  terminus  and 
the  city  of  Portland,  in  the  state  of  Oregon, 
shall  be  completed  by  the  first  day  of  Janu- 
ary, anno  Domini  eighteen  hundred  and 
seventy-two,  and  forty  miles  of  the  remain- 
ing portion  thereof  each  year  thereafter,  until 
the  whole  shall  be  completed  between  said 
points."  16  Stat  at  L.  378.  As  said  by  Mr. 
Justice  Lamar,  when  Secretary  of  the  In- 
terior: "By  this  resolution  the  designa- 
tion of  the  lines  of  the  road  was  changed; 
that  which  by  the  granting  act  [July  2d 
1864]  was  known  as  the  branch  line  {via  the 
valley  of  the  Columbia  river  to  a  point  at  or 
near  Portland,  in  the  state  of  Oregon)  was 
changed  to  main  road  or  main  line,  and  that 
which  had  been  designated  as  main  line 
( crossing  the  Cascade  mountains  to  Puget 
sound)  was  changed  to  branch  line."  6  IT. 
8.  Land  Dec.  4Q0;  United  States  v.  Worth- 
ern  P.  R.  Co.  152  U.  S.  284,  299.  38  L.  ed. 
443,  449,  14  Sup.  Ct.  Rep.  598. 

On  the  4th  day  of  August,  1870,  two  maps 
constituting  a  map  of  general  route  of  the 
Northern  Pacific  Railroad  Company  were 
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presented  to  the  Secretary  of  the  Intertor. 
The  bill  alleged  that  those  maps  designated 
a  route  following  the  *ColumIna  river  from  [48] 
Wallula,  Washington  torritory,  to  a  point 
on  the  north  side  of  that  river  opposite  Port- 
land, Oregon,  and  that  the  Secretary  of  the 
Interior  on  the  13th  day  of  August,  1870, 
in  due  form  accepted  them  and  directed  the 
withdrawal  of  landsoppositethat  line.  With- 
drawals were  accordingly  made  August  13th, 
1870,  and  October  27t£,  1870,  and  they  em- 
braced the  lands  here  in  controversy.  The 
bill  referred  to  these  maps  as  maps  of  "gen- 
eral route,"  but  in  an  amended  bill  the  gov- 
ernment reserved  the  right  to  insist^  if  it 
should  be  thereafter  advised  to  do  so,  that 
the  map  filed  August  4th,  1870,  and  the  one 
filed  March  0th,  1865,  "were  maps  of  definite 
location  of  said  Northern  Pacific  Railroad 
of  its  line  from  Wallula  Jimction  to  Port- 
land, Oregon." 

There  never  was  any  withdrawal  of  in- 
demity  lands  on  the  proposed  line  between 
Wallula  and  Portland,  nor  any  definite  loca- 
tion or  construction  of  the  road  of  the 
Northern  Pacific  Railroad  Company  opposite 
to  the  lands  in  suit. 

Proceeding  to  the  consideration  of  the 
case  upon  its  merits,  we  observe  that  many 
questions  of  difficulty  and  importance  have 
been  discussed  by  learned  counsel  both  at  the 
bar  and  in  their  printed  arguments,  which 
we  do  not  deem  it  necessary  to  determine. 
In  our  judgment  the  case  is  within  a  very 
narrow  compass. 

What  was  the  extent  of  the  grant  of  public 
lands  made  to  the  Northern  Pacific  Railroad 
Company  by  the  act  of  July  2d,  1864T  That 
grant  did  not  embrace  all  the  odd-numbered 
sections  within  the  exterior  lines  of  any  gen- 
eral route  that  might  have  been  adopted  by 
the  company,  nor  all  within  the  40  miles  in 
width  that  might  have  been  surveyed  under 
the  order  of  the  President  (SO)  on  each  side 
of  the  entire  line  of  the  road  after  such  gen- 
eral route  had  been  designated.  It  was  in 
the  nature  of  a  "float,"  no  right  or  title  to 
any  particular  sections  becoming  certain  un- 
til a  definite  location  of  route.  Missouri,  K. 
d  T.  R.  Co.  V.  Kansas  P.  R.  Co.  97  U.  S.  491, 
24  L.  rd.  1095;  Orinni:ll  v.  Chicago,  R.  I.  d 
P.  R.  Co.  103  U.  S.  739,  742,  26  L.  ed.  450, 
457;  Van  Wyck  v.  Knevals,  100  U.  S.  300, 
3G6,  27  L.  ed.  201,  203,  1  Sup.  Ct.  Rep.  336; 
Kansas  P.  R.  Co.  v.  Dunmeyer,  U3  U.  S.  629, 
634,  28  L.  ed.  1122,  1123,  5  Sup.  Ct.  Rep. 
566;  Wisconsin  C.  R.  Co.  v.  Price  County, 
133  U.  S.  496,  33  L.  ed.  687,  10  Sup.  Ct  Rep. 
341 ;  Desert  'Salt  Co.  v.  Tarpey,  142  U.  S.  [43] 
241,  35  L.  ed.  999,  12  Sup.  Ct  Rep.  158; 
Sioux  City  &  I.  F.  Town  Lot  if-  Land  Co.  v. 
Griffey,  143  U.  S.  32,  38,  36  L.  ed.  04,  65,  12 
Sup.  Ct  Rep.  362;  United  States  v.  South- 
er»i  P.  R.  Co.  146  U.  S.  570.  594,  36  L.  ed. 
1091,  1097,  13  Sup.  Ct  Rep.  152;  Uenotti  v. 
Dillon,  167  U.  S.  703,  719,  42  L.  ed.  333.  338, 
17  Sup.  Ct.  Rep.  945 ;  Southern  P.  R.  Co.  v. 
United  States,  168  U.  S.  1,  42  L.  ed.  355,  18 
Sup.  Ct.  Rep.  18. 

in  B««?  V.  yortfcem  P.  R.  Co.  119  U.  8. 
65,  71,  72,  30  L.  ed.  330,  336,  7  Sup.  Ct.  Rep. 
107,  108,  this  court,  speaking  by  Mr.  Justice 
Field,  referred  to  the  act  of  1864.  and  said 
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that  it  contemplated  "  the  filing  by  the  com- 
pany, in  the  office  of  the  Commissioner  of 
the  General  Office,  of  a  map  showing  the 
definite  location  of  the  line  of  its  road,  and 
limits  the  grant  to  such  alternate  odd  sec- 
tions as  have  not,  at  that  time,  been  re- 
served, sold,  granted,  or  otherwise  apropri- 
ated,  and  are  free  from  pre-emption,  grant, 
or  other  claims  or  rights.  .  .  .  Nor  is 
there  anything  inconsistent  with  this  view 
of  the  6th  section  as  to  the  general  route,  in 
the  clause  in  the  3d  section  making  the  grant 
operative  only  upon  such  odd  sections  as 
have  not  been  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  to  which  pre- 
emption and  other  rights  and  claims  have 
not  attached,  tphen  a  map  of  the  definite  lo- 
cation has  been  filed." 

In  United  States  v.  Northern  P.  R.  Co.  162 
U.  S.  284,  290.  38  L.  ed.  443,  448,  14  Sup.  Ct. 
Rep.  603,  it  was  held  that  "the  act  of  1864 
granted  to  the  Northern  Pacific  Railroad 
Company  only  public  land  to  which  the 
United  States  had  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  its  line  of  road  was 
definitely  fixed  and  a  plat  thereof  filed  in  the 
office  of  the  Commissioner  of  the  General 
Land  Office."  Subsequently  in  Northern  P. 
R.  Co.  V.  Sanders,  106  U.  S.  620,  629,  41  L. 
ed.  1139,  1142,  17  Sup.  Ct.  Rep.  674,  it  was 
•aid  that  "the  act  of  July  2d,  1864,  under 
which  tiie  railroad  company  claims  title,  ex- 
cluded from  the  grant  made  by  it  all  lands 
that  were  not,  at  the  time  the  line  of  the 
road  was  definitely  fixed,  free  from  pre- 
emption 'or  other  claims  or  rights.' " 

If,  therefore,  the  Perham  map  of  1866  were 
conceded  for  the  purposes  of  the  present  dis- 
cussion to  have  been  sufficient  as  a  map  of 
"general  route," — and  nothing  more  can  pos- 
sibly be  claimed  for  it, — these  lamls  could 
[4M]  not  be  regarded  as  having  'been  brought 
by  that  map  (even  if  it  had  been  accepted) 
within  the  grant  to  the  Northern  Pacific 
Railroad  Company,  and  thereby  have  become 
so  segregated  from  the  public  domain  as  to 
preclude  the  possibility  of  their  being  earned 
by  other  railroad  companies  under  statutes 
enacted  by  Congress  after  the  filing  of  that 
map  and  before  any  definite  location  by  the 
company  of  its  line. 

There  are  some  general  expressions  in 
Butte  T.  Northern  P.  JR.  Co.,  above  cited, 
which,  counsel  insists,  indicate  a  different 
▼iew.  In  that  case  Mr.  Justice  Field  said 
that  when  the  general  route  of  the  Northern 
Pacific  RailroM  was  fixed  and  information 
thereof  given  to  the  Land  Department  by 
filing  the  map  of  such  route,  "the  law  with- 
drsws  from  sale  or  pre-emption  the  odd  sec- 
tions to  the  extent  of  40  miles  on  each  side. 
The  object  of  the  law  in  this  particular  is 
plain:  it  is  to  preserve  the  land  for  the  com- 
pany to  which,  in  aid  of  the  construction  of 
the  road,  it  is  granted."  This  language  was 
too  broad  if  it  is  construed  to  express  the 
thought  that  public  lands  when  within  the 
exterior  lines  of  a  "general  route"  are  "ap- 
propriated" from  the  time  the  map  of  such 
route  is  filed,  so  as  to  prevent  them  from  be- 
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ing  granted  by  Congress  to,  and  from  being 
earned  by,  another  railroad  corporation 
prior  to  the  filing  of  a  map  of  definite  loca- 
tion by  the  company  designating  such  gener- 
al route.  In  Northern  P.  R.  Co.  v.  Sanders, 
166  U.  S.  020,  634,  635,  636,  41  L.  ed.  1139, 
1144,  17  Sup.  Ct.  Rep.  676,  677,  this  court, 
referring  to  the  act  of  July  2d,  1864,  said: 
"The  company  acquired,  by  fixing  its  general 
route,  only  an  inchoate  right  to  the  odd-num- 
bered sections  granted  by  Congress,  and  no 
right  attached  to  any  specific  section  until 
the  road  was  definitely  located  and  the  map 
thereof  filed  and  accepted.  Until  such  defi- 
nite location  it  was  competent  for  Congress 
to  dispose  of  the  public  lands  on  the  general  ' 
route  of  the  road  as  it  saw  proper.  Provi- 
sion for  the  indemnification  of  the  company 
in  such  an  emergency  was  made  by  a  cmuse 
in  the  act  of  1864,  providing  that  wherever, 
prior  to  the  date  of  definite  location,  'any  of 
said  sections  or  parts  of  sections  shall  have 
been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted,  or  other- 
wise disposed  of,otherland8  shall  'be  selected  [46] 
by  said  company  in  lieu  thereof,  under  the 
direction  of  the  Secretary  of  the  Interior,  in 
alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  10  miles  beyond  the 
limits  of  such  alternate  sections.'  13  Stat. 
at  L.  308,  chap.  217.  Hence  it  was  said  in 
Bardcn  v.  Northern  P.  R.  Co.  164  U.  S.  288, 
320,  38  L.  ed.  992,  999,  14  Sup.  Ct  Rep.  1030, 
in  which  case  the  act  of  1864  was  construed, 
that  the  privilege  of  exploring  for  mineral 
lands  was  in  full  force  at  the  time  of  the  lo- 
cation of  the  definite  line  of  the  road,  and 
was  a  right  reserved  and  excepted  out  of  the 
grant  at  that  time."  In  the  same  case  it 
was  also  observed:  "Much  was  said  at  the 
bar  as  to  the  decision  of  this  court  in  Butte 
V.  Northern  P.  R.  Co.  119  U.  S.  55,  30  L.  ed. 
330,  7  Sup.  Ct  Rep.  100.  On  one  side  it  is 
said  that  that  case  construes  the  6th  section 
of  the  act  of  1804  as  excluding  the  possibil- 
ity of  any  right  being  acquired  adversely  to 
the  railroad  company  to  an  odd-numbered 
section  embraced  by  the  exterior  lines  of  the 
general  route  after  that  route  had  been  es- 
tablished. On  the  other  side  it  is  contended 
that  the  only  point  necessary  to  be  deter- 
mined and  the  onlyone  judicially  determined 
in  that  case  was  that  the  defendant  could 
not  initiate  a  pre-emption  right  to  the  land 
there  in  dispute  so  long  as  the  Indian  title 
referred  to  in  the  opinion  was  unextin- 
guished. Without  stopping  to  examine 
these  contentions,  it  is  sufficient  to  say  that 
the  Buttz  Case  involved  no  inquiry  as  to  the 
respective  rights  of  the  railroad  company 
under  the  act  of  1804,  and  of  parties  making 
applications  in  due  form  prior  to  the  definite 
location  of  its  road  to  purchase  lands  as 
mineral  lands  that  were  within  the  exterior 
lines  of  its  general  route.  Mr.  Justice 
Field  delivered  the  opinion  in  the  Buttz 
Case,  and,  speaking  for  the  court  in  Barden 
V.  Northern  P.  R.  Co.,  above  cited,  stated 
that  the  grant  in  that  act  excepted  the  privi- 
lege of  exploring  for  mineral  lands.  For  the 
reasons  st&ted  we  adjudge  that  the  lands  in 

?uestion  were  excluded  from  the  grant  of 
864  by  reason  of  the  pendency  of  record,  at 
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the  time  of  the  definite  location  of  the  plain- 
tiff's road,  of  application  to  purchase  them 
as  mineral  lands,  such  applications  being  in 
the  form  prescribed  by  the  acts  of  Congress 
that  related  to  such  lands  and  undetermined 
when  the  company  filed  its  map  of  definite 
location." 
[46]  *We  take  it,  then,  to  be  indisputable  that 
even  if  the  Perham  map  of  18C5  were  re- 
garded as  a  suflicient  map  of  the  "general 
route"  of  the  Northern  Pacific  Railroad,  and 
not,  to  use  the  language  of  Judge  Ross  in 
this  case,  a  mere  sketch  or  dia^am  unau- 
thenticated  by  any  engineer  or  officer  charged 
with  the  duty  of  designating  such  a  route, 
nothing  stood  in  the  way  of  Congress  grant- 
ing to  another  railroad  company  any  lands 
within  the  exterior  lines  of  that  route,  by  a 
statute  passed  after  such  map  was  filed  in 
the  Land  Department  and  before  a  definite 
location  of  the  Northern  Pacific  Railroad. 
Such  a  statute  was  that  of  July  25th,  1866, 
'  granting  lands  to  aid  in  the  construction  of 
a  railroad  from  the  Central  Pacific  Railroad 
in  California  to  Portland,  Oregon.  That  the 
lands  here  in  dispute — even  if  within  the 
general  route  of  the  Northern  Pacific  Rail- 
road as  defined  by  the  Perham  map  of  1805^ 
are  within  the  exterior  limits  of  the  grant 
to  the  Oregon  Company,  contained  in  the  sub- 
sequent act  of  1866,  is  expressly  averred  in 
the  bill  filed  by  the  United  States. 

Upon  the  question  whether  it  was  within 
the  power  of  Congress  to  have  granted  to  the 
Oregon  Company  in  1866  lands  embraced 
within  the  exterior  lines  of  the  general  route 
as  defined  by  the  Perham  map  of  1865,  ref- 
erence need  only  be  made  to  United  Statea  v. 
Union  P.  R.  Co.  160  U.  S.  1.  33,  40  L.  ed. 
319,  330,  16  Sup.  Ct.  Rep.  100,  and  Uenotti 
V.  Dillon,  167  U.  S.  703,  719,  720,  42  L.  ed. 
333,  338,  17  Sup.  Ct.  Rep.  946. 

in  Uenotti  v.  Dillon  the  principal  question 
was  as  to  the  rights  acquired  by  a  railroad 
company  in  virtue  of  its  having  filed  its 
map  of  general  route  and  the  withdrawal  by 
executive  order  of  certain  lands  within  the 
exterior  lines  of  that  route  from  pre-emption, 
private  entry,  and  sale, — all  before  the  pas- 
sage of  a  subsequent  act  under  which  one  of 
the  parties  claimed  title  to  the  land  in  dis- 
pute, the  other  claiming  under  the  railroad 
company.  This  court  said:  "It  is  said 
that  the  railroad  company  filed  its  map  of 
general  route  on  the  8th  day  of  December, 

1864,  and  that  these  lands  having  been  with- 
drawn from  pre-emption,  private  entry,  and 
sale  by  the  executive  order  of  January  30th, 

1865,  they  were  not  embraced  by  the  act  of 

1866,  In  our  opinion  this  is  not  a  proper  in- 
terpretation  of   that   act.     The   proviso   of 

[47]  the  Ist  section  distinctly  indicates  'certain 
cases  to  which  the  act  should  not  apply; 
and,  distinctly  excludin;;  those  cases,  but  no 
others,  from  its  operation,  the  act  in  express 
words  confirmed  to  the  state,  'in  all  cases,' 
lands  which  the  state  had  theretofore  se- 
lected in  satisfaction  of  any  grant  by  Con- 
gress and  sold  to  purchasers  in  good  faith 
under  its  laws.  No  exception  is  made  of 
lands  which,  at  the  date  of  the  passage  of 
the  act,  were  withdrawn  from  pre-emption, 
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private  entry,  and  sale  pursuant  to  the  fil- 
ing by  the  railroad  company  of  its  map  of 
general  route.  And  the  court  should  not 
construe  the  act  as  excluding  lands  in  that 
condition,  unless  it  is  prepared  to  hold  that 
Congress  had  no  power  to  eonflrm  to  th« 
state  lands  which,  at  the  tiiae,  were  simply 
withdrawn  from  pre-emption,  private  entry, 
or  sale  for  railroM  purposes.  We  cannot  so 
adjudge.  The  withdrawal  order  of  Janu- 
ary 30th,  1805,  did  not,  in  our  judgment, 
stand  in  the  way  of  the  passage  of  such  an 
act  as  that  of  1866;  first,  because  the  acts 
of  1802  and  1864  by  neoessary  implication 
recognized  the  right  of  Congress  to  dispose 
of  the  odd-numbered  sections,  or  any  of  them, 
within  certain  limits  on  each  side  of  the  road, 
at  any  time  prior  to  the  definite  location  of 
the  line  of  the  railroad ;  second.  Congress  re- 
served the  power  to  alter,  amend,  or  repeal 
each  act;  third,  the  filing  of  the  map  of  gen- 
eral route  gave  the  railroad  company  no 
claim  to  any  specific  lands  within  the  exUrior 
limits  of  such  route  on  either  side  of  the 
road,  the  rule  being  that  a  grant  of  public 
lands  in  aid  of  the  construction  of  a  railroad 
is,  until  its  route  is  established,  in  the  na- 
ture of  'a  float,'  and  title  does  not  attach  to 
specific  sections  until  the^  are  Identified  by 
an  accepted  map  of  definite  location  of  the 
line  of  road  to  be  constructed.  The  railroad 
company  accepted  the  grant  subject  to  the 
possibility  that  Congress  might,  in  its  dis- 
cretion and  prior  to  the  definite  location  of 
its  line,  sell,  reserve,  or  dispose  of  enumer- 
ated sections  for  other  purposes  than  those 
originally  contemplated.  Kanaa»  P.  R.  Co. 
V.  Dunmeyer,  113  U.  S.  629,  639,  644,  28  L. 
ed.  1122,  1126,  1127.  5  Sup.  Ct.  Rep.  50C; 
United  Btatea  v.  Bouthem  P.  R.  Co.  146  U. 
S.  670,  693,  36  L.  ed.  1091,  1097,  13  Sup.  Ct 
Rep.  162.  In  ?forthem  P.  R.  Co.  v.  Sanders, 
166  U.  S.  620,  634,  41  L.  ed.  1139,  1144,  17 
Sup.  Ct.  Rep.  676,  we  said:  'The  company 
acquired,  by  fixing  its  general  route,  only  an 
incnoate  right  to  the  odd-numbered  'sections  [48] 
granted  by  Congress,  and  no  right  attached 
to  any  speciflc  section  until  the  road  was  defi- 
nitely located  and  the  map  thereof  filed 
and  accepted.  Until  such  definite  location 
it  was  competent  for  Congress  to  dispose  of 
the  public  lands  on  the  general  route  of  the 
road  as  it  saw  proper.' " 

Again,  in  the  same  case:  "It  is  true,  as 
said  in  many  oases,  that  the  object  of  an.exen- 
utive  order  withdrawing  from  pre-emption, 
private  entry,  and  sale  lands  within  the  gen- 
eral route  of  a  railroad,  is  to  preserve  the 
lands  luencumbered  until  the  completion 
and  acceptance  of  the  road.  But  where  the 
grant  was,  as  here,  of  odd-numbered  sections, 
within  certain  exterior  lines,  'not  sold,  re- 
served, or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached, 
at  the  time  the  line  of  said  road  is  definitely 
fixed,'  the  filing  of  a  map  of  general  route 
and  the  issuing  of  a  withdrawal  order  did 
not  prevent  the  United  States,  by  legisla- 
tion, at  any  time  prior  to  the  definite  loca- 
tion of  the  road,  from  selling,  reserving,  or 
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otherwise  disposing  of  any  of  the  lands 
which,  but  for  such  legislation,  would  have 
become,  in  virtue  of  such  definite  location, 
the  property  of  the  railroad  company.  Es- 
pecially must  'this  be  true  where  the  grant 
is  made  subject  to  the  reserved  power  of 
Congress  to  add  to,  alter,  amend,  or  repeal 
the  act  containing  such  grant.  The  act  of 
18GC  did  not  take  from  the  railroad  company 
any  lands  to  which  it  had  then  acquired  an 
absolute  right.  The  right  it  acquired  in 
virtue  of  the  act  making  the  grant,  and  of 
the  accepted  map  of  its  general  route,  was 
to  earn  such  of  the  lands  within  the  e.vterior 
lines  of  that  route  as  were  not  sold,  reserved, 
or  disposed  of,  or  to  which  no  prg-emption 
or  homestead  claim  had  attached  at  the 
time  of  the  deflnite  location  of  its  road.  That 
act  did  not  violate  any  contract  between  the 
United  States  and  the  railroad  company, 
for  the  reason  that  the  contract  itself  recog- 
nized the  right  of  Congress,  at  any  time  be- 
fore the  line  of  road  was  definitely  located, 
to  dispose  of  odd-numbered  sections  granted. 
It  was  one  that  disposed  of  the  lands  in 
question  before  the  deflnite  location  of  the 
road.  It  dedicated  these  and  like  lands,  part 
of  the  public  domain,  to  the  specific  purposes 
[48]  stated  in  its  provisions,  and  to  'that  extent 
removed  the  restrictions  created  by  the  with- 
drawal order  of  18G5,  leaving  that  order  in 
full  force  as  to  other  lands  embraced  by  it. 
Bullard  v.  Des  Moines  <£  Ft.  D.  R.  Co.  122  U. 
S.  167,  174,  30  L.  ed.  U23,  1125,  7  Sup.  Ct 
Rep.  1140.  That  order  took  these  lands  out 
of  the  public  domain  as  between  the  rail- 
road company  and  individuals,  but  they  re- 
mained public  lands  under  the  full  control 
of  Congress,  to  be  disposed  of  by  it  in  its 
discretion  at  any  time  before  they  became 
the  property  of  the  company  under  an  ac- 
cepted definite  location  of  its  road.  We  can- 
tiot  doubt  that  the  act  of  1806  was  a  legal 
exertion  of  the  power  of  Congress  over  the 
public  domain." 

As  the  grant  contained  in  the  act  of  July 
2d,  18C4,  did  not  include  any  lands  that  had 
been  reserved,  sold,  granted,  or  otherwise  ap- 
propriated at  the  time  the  line  of  the  North- 
ern Pacific  Railroad  was  "definitely  fixed;" 
as  the  route  of  the  Northern  Pacific  Rail- 
road bad  not  been  definitely  fixed  at  the  time 
the  act  of  July  25th,  1800,  was  passed,  or 
when  the  line  of  the  Oregon  Company  was 
definitely  located;  as  the  lands  in  dispute 
are  within  the  limits  of  the  grant  contained 
in  the  act  of  1860;  as  the  route  of  the  Oregon 
Railroad  was  definitely  fixed,  at  least  when 
the  map  showing  that  route  was  accepted  by 
the  Secretary  of  the  Interior  on  the  29th 
day  of  January,  1870,  the  Northern  Pacific 
Railroad  Company  having  done  nothing 
prior  to  the  latter  date  except  to  file  the 
Perham  map  of  1885;  and  as,  prior  to  the 
forfeiture  act  of  September  29th,  1890,  there 
had  not  been  any  definite  location  of  the 
Northern  Pacific  Railroad  opposite  the  lands 
in  dispute, —  there  is  no  escape  from  the  con- 
elusion  that  these  lands  were  lawfully  earned 
by  the  Oregon  Company  and  were  rightly 
patented  to  it.    Of  course,  if  the  route  of 
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the  Northern  Pacific  road  had  been  definitely 
located  before  the  act  of  1800  was  passed, 
and  had  embraced  the  iauds  in  dispute,  dif- 
ferent questions  would  have  been  presented. 

In  opposition  to  the  views  we  have  ex- 
pressed it  may  be  said  that  the  clause  in  the 
act  of  July  25th,  1800,  providing  for  the  se- 
lection under  the  direction  of  the  Secretary 
of  the  Interior  of  lands  for  the  Oregon  Com- 
pany in  lieu  of  any  that  should  "be  found  to 
have  been  granted,  sold,  reserved,  occupied 
by  'homestead  settlers,  pre-empted,  or  other-  [60J 
wise  disposed  of,"  shows  that  Congress  did 
not  intend  to  include  in,  but  intended  to  ex- 
clude from,  the  grant  to  that  company  any 
lands  that  could  have  been  earned  by  the 
Northern  Pacific  Railroad  Company  by  defi- 
nitely fixing  its  route  and  filing  its  map 
of  definite  location.  Undoubtedly  those 
lands  would  be  regarded  as  having  been  ap- 
propriated when  the  route  of  the  Oregon 
road  was  definitely  located,  if  prior  to  that 
date  the  route  of  the  Northern  Pacific  Rail- 
road had  been  definitely  fixed,  and  if  such 
lands  were  within  the  exterior  lines  of  that 
route.  But,  as  we  have  said,  these  lands 
were  within  the  limits  of  the  grant  of  July 
25th,  18C6,  and  had  not,  at  that  time,  or 
when  the  route  of  the  Oregon  road  was  defi- 
nitely located,  been  appropriated  for  the 
benefit  of  the  Northern  Pacific  Railroad 
Company,  for  the  reason  that  the  latter 
company  had  not  then  filed  any  map  of  defl- 
nite location.  The  Northern  Pacific  Rail- 
road Company  could  take  no  lands  except 
such  as  were  unappropriated  at  the  time  its 
line  was  definitely  fixed.  It  accepted  the 
grant  of  1804  subject  to  the  possibility  that 
Conpiess  might,  before  its  line  was  definitely 
fixed,  authorize  other  railroad  corporations 
to  appropriate  lands  within  its  general 
route,  allowing  it  to  select  other  lands  in 
lieu  of  any  so  appropriated.  The  lands  here 
in  dispute  were  consequently  subject  to  be 
disposed  of  by  Congress  when  the  act  of  1866 
was  passed:  and  (the  line  of  the  Northern 
Pacific  Railroad  not  having  been  definitely 
located  prior  to  the  passage  of  the  forfeiture 
act  of  1890)  the  Oregon  Company  became 
entitled  to  take  the  lands  and  to  receive  pat- 
ents therefor  in  virtue  of  its  accepted  map  of 
definite  location. 

Touching  the  joint  resolution  of  May  Slst, 
1870,  it  is  clear  that,  whatever  may  be  its 
scope,  no  previously  vested  right  of  the  Ore- 
gon Company  was  affected  or  was  intended 
to  be  affected  by  that  resolution.  On  the 
contrary,  the  resolution  on  its  face  indicates 
that  some  of  the  lands  which  the  Northern 
Pacific  Railroad  Company  may  have  been 
entitled  to  earn  had  been  or  might  have  been 
granted  or  otherwise  disposed  of  "subse- 
quent to  the  passage  of  the  act  of  July  2d, 
1864,"  and  in  lieu  Uiereof  that  company  was 
authotized  under  the  direction  *of  the  Secrr-  [511 
tary  of  the  Interior  to  receive  other  lands. 
The  only  effect,  therefore,  of  the  joint  reso- 
lution, as  between  the  Northern  Pacific  Rail- 
road Company  and  the  Oregon  Company,  was 
to  confer  upon  the  former  company  the  right 
to  receive  other  lands  in  lieu  of  those  -ap- 
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propriated  by  the  latter  company  under  the 
authority  of  the  act  of  18G6. 

Passing  by,  as  unnecessary  to  be  deter- 
mined, other  questions  discussed  by  coun- 
sel, we  adjudge  that  the  circuit  court  erred 
in  canceling  the  patents  referred  to  in  the 
bill,  an'l  that  the  reversal  by  the  circuit 
court  of  appeals  of  the  decree  of  the  circuit 
court,  and  the  remanding  of  the  cause  with 
directions  to  dismiss  the  bill,  was  right. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 

Mr.  Justice  MoKeana  did  not  partici- 
pate in  the  decision  of  this  case. 


JOHN  D.  WIIXX)X,  Appt., 

V. 

EASTERN    OREGON    LAND    COMPANY. 
(See  S.  C.  Reporter's  ed.  51-57.) 

Public  lands — ^rant  to  Pacific  Railroad  Com- 
pany— effect  of  filing  map  of  general 
route. 

Land  wItbiD  the  exterior  lines  of  the  general 
route  of  the  Nortbem  Pacific  Railroad  wai 
not  reserved,  sold  granted,  or  otherwise  ap- 
propriated by  the  grant  to  that  company 
made  by  the  act  of  Congress  of  Jaly  2,  1804, 
so  as  to  prevent  Congress  from  otberwlse  dis- 
posing of  It  at  any  time  before  tbe  map  of 
definite  location  was  filed. 

[No.  23.] 

Submitted    November    IS,    1897.    Decided 
January  8, 1900. 

APPEAL  from  a  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  reversing  a  decree  of  the  Cir- 
cuit Court  dismissing  a  bill  for  the  cancela- 
tion of  a  patent  for  lands.    Affirmed. 

See  same  case  below,  48  U.  S.  App.  380, 
70  Fed.  Rep.  719,  25  C.  C.  A.  164. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Bf.  Oeaiin  submitted  the  cause 
for  appellant. 

Mr.  James  K.  Kelly  submitted  the  cause 
for  appellee.  Messrs.  Nition  d  DolpK  were 
with  him  on  the  brief. 

Contentions  of  counsel  are  in  substance  the 
same  as  in  United  States  y.  Oregon  d  0.  R. 
Co.  ante,  p.  368. 

[SI]  *Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  depends  in  part  upon  the  con- 
struction of  the  act  of  Congress  of  Jtily  2d, 
1864  ( 13  Stat,  at  L.  365,  chap.  217 ),  in  aid  of 

{S2]  the  'construction  of  the  Northern  Pacific 
Railroad.  The  provisions  of  that  act,  so 
far  as  they  are  material  to  the  present  con- 
troversy, are  fully  set  forth  in  the  opinion 
in  United  States  v.  Or<^on  d  O.  R.  Co.,  just 
decided,  176  U.  S.  28,  20  Sup.  Ct  Rep.  261, 
onfe,  p.  358. 

By  an  act  of  February  25th,  1867,  Con- 
gress, in  aid  of  the  construction  of  a  mili- 
tary'wagon  road  in  Oregon  from  Dalles  City 
368 


on  the  Columbia  riTer,  by  way  of  Camp  Wat- 
son, Canyon  City,  and  Mormon  or  Humboldt 
basin,  to  a  point  on  Snalce  river  opposite 
Fort  Boise  in  Idaho  territory,  granted  to  the 
state  of  Oregon  "alternate  sections  of  pub- 
lic lands,  deiiignated  by  odd  numbers,  to  the 
extent  of  three  sections  in  width  on  each 
side  of  said  road:  Provided,  That  .  .  .  any 
and  all  lands  heretofore  reserved  to  the 
United  States,  or  otherwise  appropriated  by 
act  of  Congress  or  other  competent  authority, 
be,  and  the  same  are,  hereby  reserved  from 
the  operation  of  this  act,  except  so  far  as  it 
may  be  necessary  to  locate  the  route  of  said 
road  through  the  same,  in  which  case  the 
right  of  way  to  the  width  of  one  hundred  feet 
is  granted:  And  provided  further.  That 
the  grant  hereby  made  shall  not  embrace 
any  mineral  lands  of  the  United  States." 
14  Stat  at.  L.  409,  chap.  77. 

Other  sections  of  that  act  are  as  follows: 
"§  2.  That  the  lands  hereby  granted  to  said 
state  shall  be  disposed  of  by  the  legislature 
thereof  for  the  purpose  aforesaid,  and  for 
no  other;  and  the  said  road  shall  be  and  re- 
main a  public  highway  for  the  use  of  the 
government  of  the  United  States,  free  from 
tolls  or  other  charges  upon  the  transporta- 
tion of  any  property,  troops,  or  mails  of  the 
United  States."  "S  4.  That  the  state  of 
Oregon  is  authorized  to  locate  and  use  in 
the  construction  of  said  road  an  additional 
amount  of  public  lands,  not  previously  re- 
served to  the  United  States  nor  otherwise 
disposed  of,  and  not  exceeding  ten  miles  in 
distance  from  it,  equal  to  the  amount  re- 
served from  the  operation  of  this  act  in  the 
first  section  of  the  same,  to  be  selected  in  al- 
ternate odd  sections  as  provided  in  section 
first  of  this  act.  {  S.  That  lands  hereby 
granted  to  said  state  shall  be  disposed  of 
only  in  the  following  manner,  that  is  to  say: 
when  the  governor  of  said  state  shall  certify 
to  the  Secretary  of  the  Interior  that  ten  con- 
tinuous miles  of  said  road  are  completed, 
then  a  quantity  of  the  'land  hereby  granted,  [SS] 
not  to  exceed  thirty  sections,  may  be  sold, 
and  so  on  from  time  to  time  until  said  road 
shall  be  completed;  and  if  said  road  is  not 
completed  within  five  years,  no  further  sales 
shall  l>e  made,  and  the  lands  remaining  unsold 
shall  revert  to  the  United  States.  J  6.  That 
the  United  States  surveyor  general  for  the 
district  of  Oregon  shall  cause  said  lands  so 
granted  to  be  surveyed  at  the  earliest  prac- 
ticable period  after  said  state  sball  have 
enacted  the  necessary  legislation  to  carry 
this  act  into  effect." 

Subsequently,  by  an  act  approved  October 
20th,  1868,  the  state  of  Oregon  granted  to 
the  Dalles  Military  Road  Company  all  the 
lands,  right  of  way,  righte,  privileges,  and 
immunities  granted  or  pledged  by  the  alx)vc 
act  of  February  25th,  1867,  "for  the  purpose 
of  aiding  said  company  in  constructing  the 
road  mentioned  and  described  in  said  act  of 
Congress,  upon  the  conditions  and  limita- 
tions therein  prescril>ed."  The  state  also, 
by  the  same  act,  granted  and  pledged  to  that 
company  "all  moneys,  lands,  righte,  priv- 
ileges, and  immunities  which  may  be  here- 
after granted  to  this  state  to  aid  in  the  ooa- 
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itruction  of  such  road  for  the  purposes  and 
opon  the  conditions  mentioned  in  said  act 
of  Congress,  or  which  may  be  mentioned  in 
any  further  grants  of  money  or  lands  to  aid 
in  constructing  said  road,"  and  authorized 
it  to  locate  the  lands  mentioned  in  the  4th 
section  of  the  act  of  Congress,  subject  to  the 
approval  of  the  governor.  Sess.  Laws  1868, 
p.  8. 

The  material  facts  out  of  which  the  pres- 
ent suit  arises  are  alleged  in  the  bill,  and 
are  substantially  admitted  in  the  answer. 
They  are  as  follows: 

Prior  to  June  23d,  18G0,  the  Dalles  Mili- 
tary Road  Company  had  duly  surveyed  and 
definiteljf  located  its  line  of  road  between 
the  points  designated  by  Congress  and  the 
state;  had  fully  constructed  and  completed 
its  road,  and  had  filed  in  the  office  of  the 
governor  a  plat  or  map  upon  which  was 
traced  and  shown  the  definite  location  of  the 
road  from  Dalles  City  to  its  terminus  on 
Snake  river,  as  well  as  the  limits  of  the  place 
and  indemnity  lands  embraced  by  the  act 
of  Congress. 

C«  the  23d  day  of  June,  18C9,  the  gover- 
[84]  nor  certified  that  'such  plat  or  map  had  been 
duly  filed  in  his  office,  and  that  it  showed  the 
route  upon  which  the  road  was  constructed 
in  accordance  with  the  above  acts  of  Con- 
gress and  of  the  legislature  of  Oregon ;  also, 
that-  he  bad  made  a  careful  examination  of 
the  road  since  its  completion,  and  that  the 
same  had  been  built  in  all  respects  as  re- 
quired by  those  acts,  and  had  been  accepted. 

The  above  map  and  the  certificate  of  the 
governor  were  filed  by  the  company  in  the 
office  of  the  Secretary  of  the  Interior,  and 
on  December  18th,  1869,  the  Commissioner 
of  the  General  Land  Office,  by  order  of  the 
Secretary,  withdrew  from  sale  in  f«.vor  of 
the  company  the  odd-numbered  sections 
within  3  miles  from  each  side  of  the  wagon 
road,  as  delineated  and  shown  on  the  maps 
so  filed. 

By  an  act  of  Congress  approved  June  18th, 
1874,  it  was  provided  that "  in  all  cases  when 
the  roads  in  aid  of  the  construction  of  which 
said  lands  were  granted  are  shown  by  the 
certificate  of  the  governor  of  the  state  of 
Oregon,  as  in  said  acts  provided,  to  have 
been  constructed  and  completed,  patents  for 
said  lands  shall  issue  in  due  form  to  the 
state  of  Oregon  as  fast  as  the  same  shall,  un- 
der said  giunts,  be  selected  and  certified, 
unless  the  state  of  Oregon  shull  by  public 
act  have  transferred  its  interests  in  said 
lands  to  any  corporation  or  corporations, 
in  which  case  the  patents  shall  issue 
from  the  General  Land  Office  to  such  corpor- 
ation or  corporations  upon  their  paymcht  of 
the  necessary  expenses  thereof:  Provided, 
That  this  shall  not  be  construed  to  revive 
any  land  ^rant  already  expired,  nor  to  cre- 
ate any  new  rights  of  any  kind  except  to  pro- 
vide for  issuing  patents  for  lands  to  which 
tlie  state  is  already  entitled."  18  Stat,  at  L.  , 
80,  chap.  305.  I 

On  the  3Ut  day  of  May,  187C,  Edward 
MarUn,  in  good  faith  and  for  a  valuable  con-  I 
sideration,    $125,000.    purchased    from    the  I 
Military  Koad  Company  all  the  lands  em- 
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braced  in  the  gi-ant  to  it,  except  such  as  it 
had  previously  sold,  and  received  a  convey- 
ance therefor.  B.id  faith  is  not  imputed  to 
Martin,  and  it  is  only  claimed  that  when  he 
purchased  those  lands  he  was  chargeable 
with  ctmstructive  notice  of  the  acts  of  Con- 
gress, and  that  no  title  could  pass  to  the 
Military  Road  Company  'consistently  with  [55] 
the  above  act  of  July  2d,  1864,  granting 
lands  to  the  Northern  Pacific  Railroad  Com- 
pany. 

By  different  mesne  eonveyances,  beginning 
with  a  deed  from  Edward  Martin  dated  Jan- 
uary 31st,  1877,  and  ending  with  a  convey- 
ance to  it  of  date  August  11th.  1884,  the 
Eastern  Oregon  Land  Company,  a  California 
corporation,  became  the  owner — if  the  origi- 
nal sale  by  the  Military  Road  Company 
gassed  any  title — of  all  the  lands  purchased 
y  Martin  in  1870. 
Among  the  lands  in  place  that  had  been 
selected  by  the  Military  Road  Company 
were  the  northeast  quarter  and  the  southeast 
quarter  of  section  1.5  in  township  5  south  of 
range  17  east  of  the  Willamette  meridian, 
which  was  situated  in  Sherman  county,  and 
within  the  limits  of  the  grant  of  land  in 
place  to  the  state  by  tlie  above  act  of  Febru- 
ary 25th,  1367.  That  particular  body  of 
land  was  on  the  south  side  of  the  line  of 
"general  route"  of  the  Northern  Pacific  Rail- 
road asdelineatedonamap  filed  by  that  com- 
pany on  the  13th  day  of  August,  1870,  and 
more  than  20  and  less  than  40  miles  from 
that  line.  There  never  was  any  definite  loca- 
tion of  the  line  of  that  road  opposite  this 
land. 

The  above  tract  of  land  was  opened  for  set- 
tlement and  sale  by  the  Secretary  of  the  In- 
terior,— that  officer,  the  bill  alleged,  being 
of  opinion  that  it  was  excepted  from  the 
grant  to  the  state  of  Oregon  in  the  act  of 
February  25th,  1867,  and  was  embraced  by 
the  act  of  July  2d,  1864,  and  by  the  map  of 
general  route  filed  by  the  Northern  Pacific 
Railroad  Company  on  the  13th  day  of  Au- 
gust, 1870.  In  opening  this  land  to  settle- 
ment and  sale  the  Secretary  proceeded,  as  he 
supposed,  by  authority  of  the  forfeiture  act 
of  September  29th,  1890,  by  which  the  United 
States  resumed  title  to  and  restored  to  the 
public  domain  all  lands  theretofore  gruitted 
in  aid  of  the  construction  of  railroads,  and 
which  were  opposite  to  and  conterminoui* 
with  the  portion  of  the  railroad  not  then 
completed  and  in  operation,  for  the  con- 
struction or  benefit  of  which  such  lands  were 
granted.     2G  Stat,  at  L.  490,  chap.  1040. 

Thereupon  John  D.  Wilcox  settled  uoon 
the  particular  land  above  described,  and 
nia'^e  application  to  purchase  the  saiiio  under 
the  act  of  Congress  of  April  24th,  1820,  mnk- 
in;;  further  "provision  for  the  sale  of  public  [56] 
lands.  3  Stat,  at  L.  506,  chap.  51.  Such 
prpceodincs  were  thereafter  had  on  his  ap- 
plication that  the  President  on  the  28th  of 
September,  1S84.  issued  a  patent  to  him  for 
that  tract.  Of  the  application  of  Wilcox  for 
the  purchase  of  the  land,  the  Eastern  Oregon 
Land  Company  had  no  notice,  and  therefore, 
even  if  its  title  were  not  good,  it  could  not 
have  availed  itself  of  the  privilege  given  by 
the  act  of  Congress  of  March  3d,  1887  (24 
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Stal  at  L.  066,  chap.  370)  to  purchase  the 
land. 

The  present  rait  was  brought  against  Wil- 
cox by  the  Eastern  Oregon  Land  Company 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Oregon.  The  bill  alleged 
that  a  patent  having  been  .issued  to  Wilcox, 
the  Interior  Department  had  no  longer  juris- 
diction to  give  to  it  a  patent  as  required  by 
the  above  act  of  June  18th,  1874,  until  the 
patent  to  the  defendant  has  been  canceled 
and  set  aside.  As  the  patent  to  Wilcox  was 
therefore  a  cloud  upon  its  title,  the  plaintiff 
sought  a  decree  setting  it  aside,  declaring 
the  company  to  be  the  owner  of  the  land  in 
Wilcox's  possession,  and  ordering  the  defend- 
ant to  convey  the  land  to  it.  The  circuit 
court  dismissed  the  bill.  Upon  appeal  to 
the  circuit  court  of  appeals  that  decree  was 
reversed,  and  a  decree  ordered  to  be  entered 
in  favor  of  the  land  company.  Thereupon 
Wilcox  appealed  to  this  court. 

We  adjudge,  as  in  United  States  v.  Oregon 
d  0.  R.  Co.,  just  decided,  175  U.  S.  28,  20 
Sup.  Ct.  Rep.  261,  ante,  368,  that  the  act 
of  July  2d,  1864,  relating  to  the  construc- 
tion of  the  Northern  Pacific  Railroad,  only 
granted  lands  that  were  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  claim  or 
rights,  at  the  time  tke  line  of  that  road  was 
df  finitely  fiwed  and  a  plat  thereof  filed  in  the 
office  of  the  Commissioner  of  the  General 
Land  Office ;  that  Congress  had  power  to  dis- 
pose of  or  appropriate,  in  its  discretion,  any 
lands  within  the  exterior  lines  of  the  general 
route  of  that  road  by  statute  passed  for  the 
benefit  of  another  company  before  the  North- 
em  Pacific  Railroad  Company  filed  a  map  of 
"definite  location,"  and  that  such  lands,  if 
not  otherwise  identified  at  the  date  of  the 
passage  of  the  later  act  than  by  a  plat  or 
[57]  map  of  "general  •route,"  were  not  excluded 
from  the  operation  of  such  an  act  as  lands 
previously  "reserved,  sold,  granted,  or  other- 
wise appropriated,"  by  the  act  of  1804. 

As  the  lands  here  in  dispute  are  embraced 
by  the  granting  clause  of  the  act  of  February 
2dth,  1867,  giving  lands  to  the  state  of  Ore- 
gon, and  are  within  the  lines  of  the  definite 
location  of  the  Dalles  Military  Road  as 
shown  by  its  map  filed  in  the  Land  Depart- 
ment and  approved  by  that  Department  De- 
cember ISth,  186S,  and  as  the  route  of  the 
Npithem  Pacific  Railroad  Company  was  not 
then  and  was  not  thereafter  definitely  fixed 
opposite  the  lands  in  dispute,  they  were 
earned  and  appropriated  by  the  Military 
Rood  Company  under  the  act  of  February 
2&th,  1367,  and  cannot  be  regarded  as  em- 
braced by  the  act  of  July  2d,  1804,  for  the 
benefit  of  the  Northern  Pacific  Railroad  Com- 
pany, which  could  take  under  its  grant  only 
such  land*  as  hod  not  been  appropriated  un- 
der the  authority  of  Congress  when  its  line 
waR  definitely  fixed. 

This  conclusion  is  inevitable,  unless  it  be 
adjudged  that  it  was  beyond  the  power  of 
Congress  to  appropriate  for  the  Dalles  Mili- 
tary Road  lands  within  the  general  route, 
but  not  within  any  line  of  definite  location 
established  by  the  Northern  Pacific  railroad. 
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For  the  reasons  stated  in  United  States  ▼. 
Oregon  i  C.  R.  Co.  wc  cannot  so  adjudge. 

Upon  the  authority  of  that  ease  the  <Z«- 
oree  of  the  Cirouit  Court  of  Appeals  in  this 
case,  reversing  the  decree  of  the  Circuit 
Court  with  instructions  to  enter  a  decree  in 
favor  of  the  plaintiff,  the  Eastern  Oregon 
Land  Company,  is  affirmed. 

Mr.  Justice  MoKenna  did  not  participate 
in  the  decision  of  this  case. 


E.  I.  MESSINGER,  AppU  [68] 

V. 

EASTERN  OREQON  LAND  COMPANY. 

(See  8  C.  Beporter**  ed.  B8,  59.) 

Public  lands — grant  to  Paoifio  Railroad 
Company — effect  of  filing  map  of  general 
route. 

Land  within  the  exterior  lines  of  the  general 
route  of  the  Northern  Pacific  Ballroad  was 
not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated by  the  grant  to  that  company 
made  by  the  act  of  Congress  of  July  2,  1864, 
so  as  to  prevent  Congresa  from  otherwlM  dis- 
posing of  It  at  any  time  before  the  map  of 
defliUte  location  was  filed. 

[No.  24.] 

Submitted    November    IS,    1897.    Decided 
January  8, 1900. 

APPEAL  from  a  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  reversing  a  decree  of  the  Cir- 
cuit Court  dismissing  a  bill  for  the  cancela- 
tion of  a  patent  for  lands.    Affirmed. 

See  same  case  below,  48  U.  S.  App.  330, 
79  Fed.  Rep.  719,  26  C.  C.  A.  164. 

The  facts  are  stated  in  the  opinion. 

Ur.  Jolm  Bf.  Oearln  submitted  the  cause 
for  appellant. 

Mr.  James  M.  Kelly  submitted  the  cause 
for  appellee.  Messrs.  Jfiwon  d  Dolph  were 
with  him  on  the  brief. 

Contentions  of  counsel  are  in  substance 
the  same  as  in  United  States  v.  Oregon  d  C. 
R.  Co.  ante,  p.  368. 

*Mr.  Justice  Harlan  delivered  the  opinion  [58] 

of  the  court: 

The  parties  in  this  case  and  in  WHoox  v. 
Eastern  Oregon  Land  Co.  stipulated  that 
the  bills,  answers,  decrees,  assignments  of 
error,  and  all  other  papers  and  proceedings 
in  both  causes  were  exactly  alike,  with  the 
exception  that  in  this  case  it  is  alleged  that 
the  land  patented  to  the  defendant,  Messin- 
ger,  was  patented  under  the  provisions  of 
the  act  of  Congress  approved  May  20th. 
1862,  entitled  "An  Act  to  Secure  Homesteads 
to  Actual  Settlers  on  the  Public  Domain'' 
(12  but.  at  L.  392.  chap.  75),  and  the  acts 
supplemental  thereto;  that  the  lands  pat- 
ented were  the  south  half  of  the  northwest 
quarter  and  lots  3  and  4  of  section  3, 
township  2  south,  of  range  16  east  of  the 
Willamette  meridian,  in  Oregon,  and  wer* 
situated  within  20  niiles  of  the  line  of  the 
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general  route  of  the  Northern  Pacific  Rail- 
road Company's  road  as  designated  on  its 
map  of  August  17th,  1870,  and  that  the  pat- 
ent was  dated  the  17th  day  of  August,  1894. 
It  is  also  stipulated  by  the  parties  to  the 

j'jJ'^jiOJ  two  suits,  by   their   •respective   attorneys, 
^^      that,   unless  this  court  otherwise  ordered, 

^  only  the  record  in  the  Wilcox  suit  should  be 
printed,  and  that  the  appeal  in  this  case 
might  be  heard  and  submitted  without 
printing  the  record  thereof. 

Upon  the  authority  of  Vnited  States  v. 
Oregon  A  C.  R.  Co.  176  U.  S.  28,  20  Sup.  Ct. 
Kep.  261,  ante,  358,  and  Wilcox  v.  Eastern 
Oregon  Land  Co.,  just  decided,  176  U.  S.  61, 
20  Sup.  Ct.  Rep.  260,  ante,  368,  the  decree 
of  the  Circuit  Court  of  Appeals,  reversing 
the  judgment  of  the  Circuit  Court  and  di- 
recting a  decree  in  favor  of  the  plaintiff,  the 
Eastern  Oregon  Land  Company,  is  affirmed. 

Mr.  Justice  MoKenna  did  not  partici- 
pate in  the  decision  of  this  case. 


an- 


'.»■'- 


C.  Q.   BLAKE   and  Rogers,  Brown,  Sc  Com- 
pany, Plffs.  in  Err., 

V. 

CAtVIN  M.  MoCLUNG,  William  P.  Smith, 
William  B.  Keener,  Franklin  H.  McClung, 
Jr.,  and  Charles  J.  McClung,  Jr.,  Partners 
as  C.  M.  McClung  &  Company,  et  al. 

(See  S.  C.  Reporter's  ed.  69-68.) 

Constitutional  law — equal  privileges  and 
immunities  of  citizens — discrimination  in 
favor  of  resident  as  against  nonresident 
creditors  of  insolvent  corporation. 

Giving  priority  to  creditors  residing  In  the 
state  over  those  who  reside  oat  of  the  state, 
In  distributing  the  assets  of  an  Insolvent  cor- 
poration. Is  In  violation  of  U.  8.  Const,  art. 
4,  providing  tor  equal  privileges  and  Immuni- 
ties of  dtlxens  In  the  several  states. 

[No.  466.] 

Bubmitttd  December  18, 1899.    Decided  Jan- 
uary 8,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
with  respect  to  its  conformity  to  a  mandate 
on  former  writ  of  error  in  the  same  case. 
Reversed. 

See  same  case  below,  52  S.  W.  1001. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Heber   J.   May  and   Tally  R. 
Conilok  submitted  the  cause  for  plaintiffs 
in  error. 

Mr.  John  W.  Oreen  submitted  the  cause 
for  defendant  in  error.    Mr.  8.  C.  Williams 
i*  \..    was  with  him  on  the  brief. 
i '''"  Contentions  of  counsel  sufficiently  appear 

rr  ';|      in  the  opinion. 

''■'^:  >]      *Mr.  Justioe  Harlan  delivered  the  opin- 

•"f-;      ion  of  the  court: 

^■■.  ■         This  case  has  been  heretofore  in  this  court 


Nora. — At  to  constitutional  eguaUtv  of  priv- 
ileges, immvmitiM,  an4  protection,   see   Lonls- 
Tllle  Safety  Vault  *  Trust  Co.  v.  Louisville  & 
N.  U.  Co.  (Ky.)  14  L.  B.  A.  679,  and  note. 
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upon  writ  of  error  brought  to  review  a  final 
decree  of  the  supreme  court  of  Tennessee. 
Blake  v.  McClung.  172  U.  8.  230,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  165. 

That  decree  was  rendered  in  A  suit  insti- 
tuted by  C.  M.  McClung  A  Co.  for  the  ad- 
ministration of  the  property  and  affairs  of 
the  Embreeville  Freehold,  Land,  Iron,  & 
Railway  Company,  Limited, — an  insolvent 
British  mining  and  manufacturing  compahy 
doing  business  in  Tennessee.  Among  the 
creditors  who  filed  intervening  petitions  in 
the  suit  were  C.  Gr.  Blake,  a  citizen  of  Ohio; 
Rogers,  Brown,  ft  Company,  the  members  of 
which  firm  were  also  citizens  of  Ohio;  and 
the  Hull  Coal  &  Coke  Company,  a  corpora- 
tion of  Virginia. 

It  was  adjudged  by  the  supreme  court  of 
Tennessee  that  all  the  creditors  of  the  Brit- 
ish corporation  who  resided  in  Tennessee 
were  entitled  to  priority  of  payment  out  of 
its  assets,  real  and  personal,  over  all  other 
creditors  who  did  not  reside  in  Tennessee, 
whether  they  were  residents  of  other  states 
of  the  United  States  or  of  the  Kingdom  of 
Great  Britain;  and  that  all  creditors  resid- 
ing out  of  Tennessee,  whether  in  other  states 
of  the  Union  or  in  the  Kingdom  of  Great 
Britain,  had  the  right  and  must  share 
equally  and  ratably  in  the  distribution  of 
the  assets  of  the  company  after  the  residents 
of  Tennessee  should  have  been  first  paid  in 
full. 

The  decree  so  rendered  was  in  conformitr 
with  a  statute  of  Tennessee  passed  March  19, 
1877,  the  5th  section  of  which  provided: 
"That  the  corporations,  and  the  property  of 
all  corporations  coming  imder  the  provisions 
of  this  act,  shall  be  liable  for  all  the  debts, 
liabilities,  and  engagements  of  the  said 
corporations,  to  be  enforced  in  the  manner 
provided  by  law  for  the  application  of  the 
property  of  natural  persons  to  the  payment 
of  their  debts,  engagements,  and  contracts. 
Nevertheless,  creditors  who  may  be  residents 
of  this  state  shall  have  a  priority  in  the  dis- 
tribution of  assets,  or  subjection  of  the  same, 
or  any  part  thereof,  to  the  payment  of  debts 
over  all  simple-contract  creditors,  being  resi- 
dents of  any  other  country  or  oountries,  and 
also  over  mortgage  or  judgment  creditors, 
for  all  debts,  'engagements,  and  contracts  [61] 
which  were  made  or  owing  by  the  said  cor- 
porations previous  to  the  filing  and  registra- 
tion of  such  valid  mortgages,  or  the  rendi- 
tion of  such  valid  judgments.  But  all  such 
mortgages  and  judgments  shall  be  valid,  and 
shall  constitute  a  prior  lien  on  the  property 
on  which  they  are  or  may  be  charged  as 
against  all  debts  which  may  be  incurred  sub- 
sequent to  the  date  of  their  registration 
or  rendition.  The  said  corporations  shall 
be  liable  to  taxation  in  all  respects  the  same 
as  natural  persons  resident  in  this  state,  and 
the  property  of  its  citizens  is  or  may  be  lia- 
ble to  taxation,  but  to  no  higher  taxation, 
nor  to  any  other  mode  of  valuation,  for  the 
purpose  of  taxation;  and  the  said  corpora- 
tions shall  be  entitled  to  all  such  exemptions 
from  taxation  which  are  now  or  may  be  here- 
after granted  to  citizens  or  corporations  for 
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the  purpose  of  encouraging  manufacturers 
in  this  state,  or  otherwise."  Acts  of  Ten- 
nessee 1877,  chap.  31,  p.  44. 

The  validity  of  that  statute  was  drawn  in 
question  by  Blake  and  Rogers,  Brown,  & 
Company,  as  well  as  the  Hull  Coal  &  Coke 
Company,  who  specially  claimed  that  the 
judgment  based  upon  the  statute  had  denied 
to  them  respectively  rights  secured  by  the 
2d  section  of  the  Fourth  Article  of  the  Con- 
stitution of  the  United  States,  providing 
that  "the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  as  well  as  by 
the  1st  section  of  the  Fourteenth'  Amend- 
ment, declaring  that  no  state  shall  "deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

The  supreme  court  of  the  state  sustained 
the  constitutionality  of  the  statute,  and  from 
its  final  judgment  Blake,  and  Eogers,  Brown, 
&  Company,  and  the  Hull  Coal  &  Coke  Com- 
pany prosecuted  a  writ  of  error  to  this  court. 

The  general  question  presented  for  deter- 
mination by  this  court  was  thus  stated  in 
its  opinion :  "Beyond  question,  a  state  may 
through  judicial  proceedings  take  possession 
of  the  assets  of  an  insolvent  foreign  corpora- 
tion within  its  limits,  and  distribute  such 
assets  or  their  proceeds  among  creditors  ac- 
cording to  their  respective  rights.  But  may  it 
[62]  exclude  'citizens  of  other  states  from  such 
distribution  until  the  claims  of  its  own  citi- 
zens shall  have  been  first  satisfied?  In  the 
administration  of  the  property  of  an  insol- 
vent foreign  corporation  by  the  courts  of  the 
state  in  which  it  is  doing  business,  will  the 
Constitution  of  the  United  States  permit  dis- 
crimination against  individual  creditors  of 
such  corporation  because  of  their  being  citi- 
zens of  other  states,  and  not  citizens  of  the 
state  in  which  such  administration  occurs  T 

Upon  a  review  of  prior  decisions  this  court 
said:  "The  foundation  upon  which  the 
above  cases  rest  cannot,  however,  stand  if  it 
be  adjudged  to  be  in  the  power  of  one  state, 
when  establishing  regulations  for  the  con- 
duct of  private  business  of  a  particular  kind, 
to  give  its  own  citizens  essential  privileges 
connected  with  that  business  which  it  denies 
to  citizens  of  other  states.  By  the  statute 
in  question  the  British  company  was  to  be 
deemed  and  taken  to  be  a  corporation  of  Ten- 
nessee, with  authority  to  carry  on  its  busi- 
ness in  that  state.  It  was  the  right  of  citi- 
zens of  Tennessee  to  deal  with  it,  as  it  was 
their  right  to  deal  with  corporations  created 
by  Tennessee.  And  it  was  equally  the  right 
o(  citizens  of  other  states  to  deal  with  that 
';orporation.  The  state  did  not  assume  to 
dec)are,even  if  it  could  l^ally  have  declared, 
that  that  company,  being  admitted  to  do 
business  in  Tennessee,  should  transact  busi- 
ness only  with  citizens  of  Tennessee,  or 
should  not  transact  business  with  citizens  of 
other  states.  No  one  would  question  the 
right  of  the  individual  plaintiffs  in  error,  al- 
though not  residents  of  Tennessee,  to  sell 
their  goods  to  that  corporation  upon  such 
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terms  in  respect  of  payment  a*  might  bo 
agreed  upon,  and  to  ship  them  to  the  cor- 
poration at  its  place  of  business  in  that 
state.  But  the  enjoyment  of  these  rights  is 
materially  obstructed  by  the  statute  in  ques- 
tion ;  for  that  statute,  by  its  necessary  opera- 
tion, excludes  citizens  of  other  states  from 
transacting  business  with  that  corporation 
upon  terms  of  equality  with  citizens  of  Ten- 
nessee. By  force  of  the  statute  alone,  citi- 
zens of  other  states,  if  they  contracted  at  all 
with  the  British  corporation,  must  have  done 
so  subject  to  the  onerous  condition  that  if 
the  corporation  became  insolvent  its  assets 
in  Tennessee  should  'first  be  applied  to  meet  [63] 
its  obligations  to  residents  of  that  state,  al- 
though liability  for  its  debts  and  engage- 
mento  was  'to  M  enforced  in  the  manner  pro- 
vided by  law  for  the  application  of  the  prop- 
erty of  natural  persons  to  the  payment  of 
their  debts,  engagements,  and  contracts.' 
But,  clearly,  the  state  could  not  in  that 
mode  secure  exclusive  privileges  to  its  own 
citizens  in  matters  of  business.  If  a  state 
should  attempt,  by  statute  regulating  the 
distribution  of  the  property  of  insolvent  in- 
dividuals among  their  creditors,  to  give 
priority  to  the  claims  of  such  individual 
creditors  as  were  citizens  of  that  state  over 
the  claims  of  individual  creditors,  citizens 
of  other  states,  such  legislation  would  be 
repugnant  to  the  Constitution  upon  the 
ground  that  it  withheld  from  citizens  of 
other  states  as  such,  and  because  they  were 
such,  privileges  granted  to  citizens  of  the 
state  enacting  it.  Can  a  different  principle 
apply,  as  between  individual  citizens  of  the 
several  states,  when  the  assets  to  be  dis- 
tributed are  the  assets  of  an  insolvent  pri- 
vate corporation  lawfully  engaged  in  busi- 
ness and  having  the  power  to  contract  with  < 
citizens  residing  in  states  other  than  the  one 
in  which  it  is  located?" 

Referring  to  the  established  rule  that  the 
property  of  a  corporation  was  a  trust  fund 
for  the  payments  of  its  debts  in  the  sense 
that  when  it  is  lawfully  dissolved  and  its  af- 
fairs closed,  or  when  it  is  insolvent,  all  its 
ci  editors  are  entitled  in  equity  to  have  their 
debts  paid  out  of  the  corporate  property  be- 
fore any  distribution  thereof  among  stock- 
holders, this  court  further  said:  "These 
principles  obtain,  no  doubt,  in  Tennessee, 
and  will  be  applied  by  its  courts  in  all  appro- 
priate cases  between  citizens  of  that  state, 
without  making  any  distinction  between 
them.  Yet  the  courts  of  that  state  are  for- 
bidden^  by  the  statute  in  question,  to  recog- 
nize the  right  in  equity  of  citizens  residing 
in  other  states  to  participate  upon  terms  of 
equality  vnth  citizens  of  Tennessee  in  the 
distribution  of  the  assets  of  an  insolvent  for- 
eign corporation  lawfully  doing  business  in 
that  state.  We  hold  such  discrimination 
against  citizens  of  other  states  to  be  repug- 
nant to  the  2d  section  of  the  Fourth  Article 
of  the  Constitution  of  the  United  States,  al- 
though, generally  speaking,  the  state  has  the 
power  to  prescribe 'the  conditions  upon  which  [64] 
foreign  corporations  may  enter  its  territory 
for  purposes  of  business.  Such  a  power  can- 
not oe  exerted  with  the  effect  of  defeating  or 

176  V.  S. 


Digitized  by 


Google 


18M. 


Blake  t.  McCluno. 


04-66 


fanpairinj;  rights  secured  to  citizens  of  the 
several  states  by  the  supreme  law  of  the  land. 
Indeed,  all  Uie  powers  possessed  by  a  state 
must  be  exercised  consistently  with  the  privi- 
leges and  immunities  granted  or  protected 
by  the  Constitution  of  Uie  United  States." 

Again:  "The  statute  of  Tennessee  did 
not  make  it  a  condition  of  the  right  of  the 
British  corporation  to  come  into  Tennessee 
for  purposes  of  business  that  it  should,  at 
the  outset,  deposit  with  the  state  a  fixed 
amount  to  stand  exclusively  or  primarily  for 
the  protection  of  its  Tennessee  creditors.  It 
allowed  that  corporation,  after  complying 
with  the  terms  of  the  statute,  to  conduct  its 
business  in  Tennessee  as  it  saw  fit,  and  did 
not  attempt  to  impose  any  restriction  upon 
its  making  contracts  with  or  incurring  lia- 
bilities to  citizens  of  other  states.  It  per- 
mitted that  corporation  to  contract  with  cit- 
izens of  other  states,  and  then,  in  effect,  pro- 
vided that  all  such  contracts  should  be  sub- 
ject to  the  <-ondition  (in  case  the  corpora- 
tion became  insolvent)  that  creditors  resid- 
ing in  other  states  shotild  stand  aside,  in  the 
distribution  by  the  Tennessee  courts  of  the 
assets  of  the  corporation,  until  creditors  re- 
siding in  Teimessee  were  fully  paid — ^not  out 
of  any  funds  or  property  specifically  set 
aside  as  a  trust  fund,  and  at  the  outset  put 
into  the  custody  of  the  state,  for  the  exclu- 
sive benefit,  or  for  the  benefit  primarily,  of 
Tennessee  creditors,  but  out  of  whatever 
assets  of  any  kind  the  corporation  might 
have  in  that  state  when  insolvency  occurred. 
In  other  words,  so  far  as  Tennessee  legisla- 
tion is  concerned,  while  this  corporation 
oould  lawfully  have  contracted  with  citizens 
of  other  states,  those  citizens  cannot  share  in 
its  general  assets  upon  terms  of  equality 
with  citizens  of  that  state.  If  such  legisla- 
tion does  not  deny  to  citizens  of  other  states, 
in  respect  of  matters  growing  out  of  theordi- 
nary  transactions  of  business,  privileges  that 
are  accorded  to  it  by  citizens  of  Tennessee,  it 
is  difficult  to  perceive  what  legislation  would 
effect  that  result.  We  adjudge  that  when 
the  general  property  and  assets  of  a  private 
[6S]  'corporation,  lawfully  doing  business  in  a 
state,  are  in  the  course  of  administration  by 
the  courts  of  such  state,  creditors  who  are 
citizens  of  other  states  are  entitled,  under 
the  Constitution  of  the  United  States,  to 
stand  upon  the  same  plane  with  creditors  of 
like  class  who  are  citizens  of  such  state,  and 
cannot  be  denied  equality  of  right  simply 
because  they  do  not  reside  in  that  state,  but 
are  citizens  residing  in  other  states  of  the 
Union.  Tlie  individual  plaintiffs  in  error 
were  entitled  to  contract  with  this  British 
corporation,  lawfully  doing  business  in  Ten- 
nessee, and  deemed  and  taken  to  be  a  corpo- 
ration of  that  state;  and  no  rule  in  the  dis- 
tribution of  its  assets  among  creditors  could 
be  applied  to  tliem  as  resident  citizens  of 
Ohio,  and  I>ecause  they  were  not  residents  of 
Tennessee,  that  was  not  applied  by  the  courts 
of  Tennessee  to  creditors  of  like  character 
who  were  citizens  of  Tennessee." 

In  relation  to  tiie  Hull  Coal  &  Coke  Com- 
pany this  court  held  that  it  was  not  a  citi- 
zen of  the  United  States  within  the  meaning 
of  the  2d  section  of  the  Fourth  Article  of  the 
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Constitution ;  and,  although  a  "person"  with- 
in the  meaning  of  the  Fourteenth  Amend- 
ment, that  comiLiny  was  not  deprived  of  its 
property  without  the  due  process  of  law 
guaranteed  by  that  Amendment,  and  not  be- 
ing within  the  jurisdiction  of  Tennessee  it 
could  not  invoke  the  protection  of  the  clause 
forbidding  the  denial  by  a  state  of  the  equal 
protection  of  the  laws  to  persons  within  its 
jurisdiction. 

By  the  final  order  of  this  court  the  judg- 
ment of  the  state  court  was  affirmed  as  to 
the  Hull  Coal  tc,  Coke  Company,  upon  the 
ground  that  no  right,  privilege,  or  immunity 
secured  to  it  by  the  Constitution  of  the 
United  States  had  been  denied.  As  to  the 
other  plaintiffs  in  error — Blake  and  Rogers, 
Brown,  &  Company — the  judgment  was  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  opin- 
ion of  this  court. 

After  the  decision  here,  the  cause  was 
again  heard  in  the  supreme  court  of  Tennes- 
see ou  the  motion  of  Blake  and  Rogers, 
Brown,  &  Company  for  a  decree  in  conformi- 
ty with  the  opinion  and  mandate  of  this 
court. 

That  court  adjudged:  "1.  That  the  effect 
and  purpose  of  *the  opinion  and  mandate  of  [66] 
the  Supreme  Court  of  the  United  States  in 
respect  to  the  rights  of  C.  G.  Blake  and  Rog- 
ers, Brown,  &  Company,  is  to  adjudge  and 
decree  that  the  said  C.  Q.  Blake  and  Rogers, 
Brown,  &  Company  are  entitled  to  partici- 
pate in  the  assets  of  the  said  Embreeville 
Freehold,  Land,  Iron,  &  Railway  Company, 
Limited,  upon  the  basis  of  a  broad  distribu- 
tion of  the  assets  of  said  corporation  among 
all  of  its  creditors,  without  preference  or 
priority,  as  though  the  act  of  1877,  chap.  31, 
had  not  been  passed;  and  it  is  ordered  that 
there  be  made  a  computation  of  the  aggre- 
gate indebtedness  due  from  the  said  insol- 
vent corporation  to  its  creditors  of  every 
class,  wherever  residing,  and  that  there  shall 
be  paid  to  the  said  C.  Gr.  Blake  and  the  said 
Rogers,  Brown,  &  Company  the  percentage 
and  proportion  which  is  found  to  be  due  to 
them  as  creditors  of  said  corporation  in  the 
aggregate  of  assets  thus  ascertained.  2.  It 
is  further  adjudged  and  decreed,  that  after 
thus  setting  apart  to  the  said  C.  O.  Blake 
and  Rogers,  Brown,  &  Company  the  propor- 
tion and  percentage  thus  found  to  be  due  to 
them,  that  all  the  rest  and  residue  of  the  es- 
tate of  the  said  Embreeville  Freehold,  Land, 
Iron,  and  Railway  Company,  Limited,  is  ap- 
plicable first  to  the  payment  of  the  indebt- 
edness due  to  the  creditors  of  said  corpora- 
tion residing  imthin  the  state  of  Tennessee, 
as  provided  in  §  S  of  chap.  31  of  the  Acts  of 
Tennessee,  1877,  and  that  the  residue  of  said 
estate,  if  any,  shall  then  be  applied  pro  rata 
to  the  payment  of  the  debts  of  the  alien  and 
nonresident  creditors  of  said  corporation, 
other  than  the  said  C.  6.  Blake  and  Rogers, 
Brown,  &  Company."  The  cause  was  re- 
manded to  the  court  of  original  jurisdiction 
for  the  collection  and  distribution  of  the 
fund  then  in  that  court,  and  for  the  making 
of  such  further  orders  as  might  be  found 
neccssaiy  to  the  fiaal  settlement  of  the  cause. 
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Mr.  Justice  Beard  dissented  upon  grounds 
stated  in  his  opinion,  which  is  published  in 
62  8.  W.  Rep.  1001. 

Blalce  and  Rogers,  Brown,  k  Company  ex- 
cepted to  the  action  of  th«  state  court  "in 
determining  that  creditors  residing  in  Ten- 
nessee were  entitled,  under  the  act  of  1877, 
chap.  31,  8  6,  to  any  priority  or  preference, 
[67]  by  way  of  increased  'percentages  in  distribu- 
tion," over  them,  on  the  ground  that  such 
priority  and  preference  was  in  violation  of 
I  2  of  Article  Four  of  the  Constitution  of 
the  United  States,  and  was  not  consistent 
with  the  opinion  and  mandate  of  this  court. 
The  present  writ  of  error  was  brought  to  re- 
view the  last  judgment. 

We  are  constrained  to  hold  that  the  Judg- 
ment of  the  supreme  court  of  Tennessee  is 
not  in  conformity  with  the  opinion  and  man- 
date of  this  court.  The  thought  expressed 
in  our  former  opinion  was  that  Blake  and 
Rogers,  Brown,  i  Companv,  citizens  of  Ohio 
and  general  creditors  of  the  Erobreeville 
Freehold,  Land,  Iron,  k  Railway  Company, 
were  entitled,  in  the  distribution  in  Tennes- 
see of  the  assets  of  that  insolvent  corpora- 
tion, to  stand  upon  the  same  plane  with  cit- 
izens of  Tennessee  who  were  also  general 
creditors  of  the  same  corporation;  and  that 
the  judgment  of  the  state  court  heretofore 
under  review  (172  U.  S.  230,  43  L.  ed.  432, 
19  Sup.  Ct.  Rep.  166)  so  far  as  it  gave  pri- 
ority to  citizens  of  Tennessee  over  citizens 
of  other  states,  was  inconsistent  with  the  2d 
section  of  the  Fourth  Article  of  the  Consti- 
tution of  the  United  States,  providing  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  privilwes  and  immunities  of  citizens 
in  the  several  states." 

By  the  judgment  now  under  review  cer- 
tain creditors,  solely  because  of  their  being 
citizens  of  Tennessee,  are  accorded  advantages 
in  the  distribution  of  the  assets  in  question 
which  are  denied  to  other  creditors  solely 
because  of  their  being  citizens  of  another 
state  than  Tennessee.  That  judgment  gfives 
to  the  plaintiffs  in  error  respectively  their 
percentage  of  the  entire  assets  of  the  insol- 
vent corporation  upon  the  basis  of  equality 
among  all  the  creditors,  tcherever  residing, 
and,  that  being  done,  the  court  in  effect  di- 
rects the  idea  of  equality  among  all  credit- 
ors to  be  abandoned,  and  "all  the  rest  and 
residue  of  the  estate"  of  the  insolvent  cor- 
poration to  be  applied  first  to  the  payment 
of  the  debts  due  to  citizens  of  Tennessee. 
Thus  the  decree  gave  a  decided  advantage  to 
Tennessee  treditora  over  Ohio  creditors,  when, 
as  Mr.  Justice  Beard  correctly  said,  the 
cause  was  remanded  by  this  court  substan- 
tially with  direction  that  the  state  court 
[68]  should  see  'to  it  that  no  advantage  accrued 
to  Tennessee  creditors  over  the  Ohio  credit- 
ors. 

It  is  not  within  the  province  of  this  court 
to  prescribe  the  form  of  a  decree  to  be  en- 
tered for  the  distribution  of  the  assets  in 
question.  But  it  is  both  -its  province  and 
duty  to  adjudge,  in  accordance  with  the  su- 
preme law  of  the  land,  as  we  now  do,  that 
the  plaintiffs  in  error,  citizens  of  Ohio,  are 
entitled  to  share  in  ttie  distribution  of  the 
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assets  of  this  insolvent  eorporation  upon 
terms  of  rauality,  in  all  respects,  with  like 
creditors  who  are  citizens  of  Tennessee.  No 
decree  giving  to  the  latter  privileges  or  ad' 
vantages  that  are  denied  to  the  former  is, 
as  we  have  heretofore  adjudged,  consistent 
with  the  Constitution  of  tiie  United  States. 
In  the  distribution  of  what  is  called  in  the 
decree  "all  the  reat  and  residue  of  the  es- 
tate of  the  Embreeville  Freehold,  Land,  Iron, 
k  Railway  Company,"  or  in  the  proceeds 
thereof,    the   plaintiffs   in  error  should    be 

? laced  upon  the  same  plsne  of  ei|uality  with 
'ennessee  creditors.  The  plaintiffs  in  error 
cannot  b«  denied  participation  in  any  of  the 
assets  of  the  insolvent  corporation  that  are 
taken  into  account  when  ascertaininc  the 
rights  of  the  Tennessee  creditors  and  the 
amounts  to  be  paid  to  them  on  their  respec- 
tive demands.  Whatever  rule  is  applied  for 
the  benefit  of  the  latter  must  be  applied  in 
behalf  of  the  Ohio  creditors. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  such  further    proceedings   as 
may  be  consistent  with  this  opinion. 
Reversed. 


8TERLINO  R.  HOLT,  Joel  A.  Baker, 
Thomas  Taggart,  George  Wolf,  William 
A.  Bell,  and  Charles  A.  Stuckmeyer, 
AppU., 

«. 

INDIANA  MANUFACTURING  COMPANY. 

(See  S.  C.  Reporter's  ed.  68-78.) 

Courts — Federal — jurisdiction    of   auitt    to 
restrain  taaes  on  patent  rights. 

1.  A  salt  to  enjoin  state  taxes  as  illegal  be- 
eaase  levied  Id  effect  on  patents  or  patent 
rights  Is  not  one  "arising  under  the  patent 
laws,"  of  which  the  circuit  court  of  the  United 
States  can  take  Jurisdiction  under  U.  B.  Rev. 
Stat,  i  629,  d.  ». 

2.  The  rights  (or  the  deprlTal;|on  of  which 
salts  may  be  brought  In  a  circuit  court  of 
the  United  States  under  U.  S.  Bev.  Stat.  | 


NOTS. — State  (ocattoo  of  patent  rights. 

In  Pennsylvania  the  capital  stock  of  a  cor- 
poration which  Is  iHued  (or  patent  rights  mere- 
ly, and  not  for  any  tangible  property  or  goods 
manufactured  under  such  patents.  Is  held  not 
taxable  by  the  state.  Com.  t.  Philadelphia  Co. 
1B7  Pa.  527,  27  .\tl.  378 ;  Com.  v.  Gdlaon  Elec- 
tric Light  Co.  157  Pa.  529.  27  AO.  379. 

That  a  state  cannot  tax  the  capital  stock  of  a 
corporation  wblcb  Is  Invested  In  patent  rights, 
whether  originally  Issued  or  merely  assigned  to 
the  company,  was  also  decided  In  Com.  ▼.  West- 
Ingbouse  Klectric  &  Ufg.  Co.  151  Pa.  265,  24 
At).  1107,  1111.  and  Com.  v.  Westlnghouse  Air 
Brake  Co.  151  Pa.  276,  24  AU.  1111,  1118. 

Bat  a  subordinate  or  subsidiary  corporation 
which  merely  leases  telephones  from  the  parent 
company,  which  Is  a  foreign  corporation,  Is  not 
exempt  from  taxation  on  Its  capital  stock  on 
the  ground  that  It  Is  Invested  In  patent  rights, 
nor  even  on  stock  Issued  to  the  foreign  company 
as  consideration  for  the  leasea  Com.  v.  Central 
DIat.  &  Printing  Teleg.  Co.  140  Pa.  121,  22  AU. 
841. 

The  same  Is  held  in  respect  to  stock  issued 
to  a  nonresident  (or  the  license  of  a  patented 
apparatus  used  by  a  gas  company.  Com.  t. 
Philadelphia  Co.  145  Pa.  142,  S2  Atl.  848. 
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620,  el.  16,  tor  the  protection  of  rights  se- 
cored  by  the  Constttation  of  the  United 
States  or  by  any  law  providing  for  equal 
rights  of  citizens.  Include  civil  rights  only, 
as  the  provisions  of  that  section  were  brought 
forward  from  the  act  of  Congress  of  April 
20,  1871,  to  enforce  the  provisions  of  the  14th 
Amendment, 
t.  A  suit  to  restrain  the  collection  of  taxes 
not  exceeding  $2,000  In  amount,  though  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States,  Is  not  within  the  Jurisdiction 
of  a  circuit  court  of  the  United  States  under 
the  act  of  Congress  of  August  13,  1888,  I  1 ; 
and  future  taxes  which  may  be  affected  by 
the  decision  cannot  be  Included  In  determin- 
ing the  value  of  the  matter  in  dispute. 

[No.  30.] 

Argued   December   19,   tO,    1899.    Decided 
January  IS,  1900. 

APPEAL  from  a  decision  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  enjoining  the  collection  of 
taxes  on  capital  stock  the  value  of  which 
was  derived  from  patent  rights.    Reversed. 

Statement  hy  Mr.  Chief  Justice  Fuller  i 
£69]  'This  suit  was  brought  in  the  circuit  court 
of  the  United  States  for  the  district  of  In- 
diana by  the  Indiana  Manufacturing  Com- 
pany, a  corporation  organized  and  existing 
under  the   laws   of   the   state   of   Indiana, 


against  Sterling  R.  Holt  and  others,  taxing 
officers  of  Marion  county,  Indiana,  and  of  a 
township  in  said  county,  and  some  others, 
constituting  the  board  of  review  of  that 
county,  all  of  whom  were  citizens  of  Indi- 
ana, to  enjoin  the  collection  of  certain  per- 
sonal taxes  for  the  years  1892,  1893,  1894, 
and  1896,  assessed  upon  the  capital  stodc 
and  tangible  property  of  the  company.  Th« 
bill  alleged  that  the  larger  part  of  the  as- 
sessment made  by  the  taxing  authorities  was 
for  the  supposed  value  of  certain  rights  un- 
der letters  patent  from  the  United  States 
owned  by  the  company,  and  which  the  com- 
pany insisted  were  not  subject  to  taxation 
by  tiie  state  authorities;  tJiat  the  capital 
stock,  aside  from  the  tangible  property,  rep- 
resented solely  the  supposed  value  of  the  let- 
ters patent;  and  that  the  taxes  in  respect  of 
the  tangible  property,  had  been  paid  by  the 
company.  Complainant  charged  that  the 
assessment  was  illegal,  unconstitutional,  and 
void,  and  averred  that  the  suit  was  insti- 
tuted "to  redress  the  deprivation,  under 
color  of  a  law  of  the  state  of  Indiana,  of  a 
right  secured  by  the  laws  of  the  United 
States,  and,  further,  that  it  is  a  suit  arising 
under  the  patent  laws  of  the  United  States." 

*The  circuit  court  entered  a  decree,  in  ac-  [70] 
cordance  with  the  prayer  of  the  bill,  perpetu- 
ally enjoining   the   collection   of   the  taxes 
claimed  to  be  due  in  respect  of  the  capital 


The  same  Is  held  as  to  a  tax  on  the  stock  of 
on  electrlc-lIght  company  Issued  for  the  use  of 
patented  appliances.  Com.  v.  Brush  Electric 
Light  Co.  145  Pa.  147,  22  AU.  844  ;  Com.  v.  Edl- 
aon  Electric  Light  Co.  14B  Pa.  131,  22  Atl.  841, 
845  ;  Com.  v.  Chester  Electric  Light  ft  P.  Co.  145 
Pa.  139,  22  Atl.  846. 

In  New  Tork,  also,  patent  rights  granted  by 
the  United  States  for  Inventions  are  not  sub- 
ject to  assessment  under  the  taxing  power  of 
the  state.  People  ex  rel.  Edison  Electric  Il- 
luminating Co.  V.  Brooklyn  Bd.  of  Assessors, 
156  N.  Y.  417,  42  L.  B.  A.  290,  Bl  N.  E.  269. 

And  the  amount  Invested  by  a  eorporatlim  In 
United  States  patent  rights  must  be  deducted 
from  an  assessment  upon  its  personal  property. 
People  ex  rel.  New  York  *  N.  J.  Teleph.  Co.  t. 
Neff,  15  App.  DIv.  8,  44  N.  T.  Snpp.  46. 

Although  some  of  the  prior  New  York  eases 
■eem  on  their  face  to  be  In  conflict  with  these 
decisions,  they  are  not  really  so.  Thus  It  has 
been  held  In  New  York  that  althouglr  the  capital 
stock  of  a  corporation  or  a  part  of  It  Is  Invested 
In  patents,  no  part  of  the  corporate  franchise 
or  business  Is  exempt  from  taxation  on  that  ac- 
count. This  was  decided  in  People  etc  rel.  Edi- 
son Electric  Illuminating  Co.  v.  Wemple,  61 
Hun,  53, 15  N.  Y.  Supp.  711,  Athough  this  case 
was  reversed  on  other  grounds  In  129  N.  Y. 
664,  29  N.  E.  812. 

And  the  court  of  appeals  rendered  a  decision 
to  the  same  effect  In  People  ex  rel.  Edison  Elec- 
tric Light  Co.  V.  Campbell,  138  N.  Y.  543,  20 
L.  B.  A.  463,  84  N.  B.  370. 

In  this  case,  although  a  portion  of  the  capital 
stock  was  Invested  In  patents,  the  court  did  not 
discuss  the  i>ower  of  the  state  to  Impose  taxes 
thereon,  but  It  did  declare  that  It  was  not  error 
to  Include  the  patents  In  the  capital  of  the 
company  estimated  for  taxation.  The  question 
discussed  In  the  opinion  Is,  Where  were  the  pat- 
ent rights  employed?  and  the  court  held  that 
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they  were  employed  within  the  state  and  conse- 
quently taxable  there. 

The  fact  that  stocks  and  bonds  ot  a  corpora- 
tion were  received  as  proceeds  of  the  sale  of  pat- 
ents was  also  held  not  to  exempt  them  from  tax- 
ation. In  People  ex  rel.  Edison  Electric  Light 
Co.  V.  Campbell,  88  Hon,  630,  84  N.  Y.  Supp. 
713  ;  People  ex  rel.  Edison  Electric  Light  Co.  v. 
Campbell.  138  N.  Y.  643,  20  L.  B.  A.  468,  84 
N.  S.  870. 

But  the  New  York  statute  Imposes  a  tax  on 
the  "corporate  business  or  franchise,"  although 
the  amount  of  It  Is  determined  by  reference  to 
the  capital  stock,  and  under  this  statute  a  tax 
was  upheld  by  the  Supreihe  Court  of  the  United 
States  In  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594,  33  L.  ed.  1026,  10  Sup.  Ct.  Rep.  593,  not- 
withstanding the  fact  that  part  of  the  capital 
stock  was  Invested  In  United  States  bonds  which 
were  themselves  not  taxable  by  the  state.  This 
clearly  distinguishes  the  New  York  tax  from 
that  of  Pennsylvania,  and  the  question  of  a  tax 
on  patent  rights  was  left  undecided  by  these 
New  York  cases. 

The  decision  of  the  Supreme  Court  of  the 
United  States  In  California  ▼.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com.  Rep. 
153,  8  Sup.  Ct.  Rep.  1078,  denying  the  power 
of  a  state  to  tax  a  corporate  franchise  granted 
by  Congress  unless  Congress  consents.  Is  cited 
by  McFherson,  J.,  In  rendering  the  opinion  of 
the  court  of  common  pleas  In  the  Pennsylvania 
case  of  Com.  v.  Westlnghouse  Electric  &  Hfg. 
Co.  151  Pa.  266,  24  Atl.  1107,  1111,  as  showing 
the  Invalidity  of  a  state  tax  on  patent  rights. 
His  position  was  approved  by  the  Pennsylvania 
supreme  court,  as  appears  above.  Up  to  this 
time  the  only  decisions  on  the  question  are  those 
of  the  Pennsylvania  and  New  York  courts,  but 
the  same  reasons  which  operate  to  require  a 
denial  of  state  taxes  on  franchises  granted  to 
corporations  by  Federal  authority  seem  equally 
applicable  against  state  taxes  on  patent  rlghta 
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stock,  in  so  far  as  the  value  thereof  was  de- 
rived from  patent  rights  or  letters  patent 
owned  by  complainant.  An  appeal  was 
taken  to  the  circuit  court  of  appeals  for  the 
seventh  circuit,  and  dismissed  by  that  court 
for  want  of  jurisdiction.  46  U.  S.  App.  717, 
80  Fed.  Rep.  1,  25  C.  C.  A.  301. 

The  circuit  court  of  appeals  held  that  the 
suit  was  not  one  arising  under  the  patent 
laws  of  the  United  States,  and  that,  as  the 
jurisdiction  of  the  circuit  court  could  rest 
only  on  the  ground  that  the  constitutional 
rights  of  complainant  were  infringed  by  the 
laws  of  the  state  of  Indiana  which  were  re- 
pugnant to  and  in  contravention  of  the  Con- 
stitution of  the  United  States,  an  appeal 
would  not  lie  to  that  court,  and  could  only 
be  taken  directly  to  this  court  under  §  6  of 
the  judiciary  act  of  March  3,  1 89 1. 

Thereupon  this  appeal  was  taken. 

Measrt.  William  lb  Taylor  and  Jolut 
K.  Rlobarda  argued  the  cause  and,  with 
Uesars.  Merrill  Moores  and  Cassius  C.  Had- 
ley,  filed  a  brief  for  appellants  on  the  ques- 
tion of  jurisdiction: 

The  16th  clause  of  U.  S.  Kev.  Stat  {  629, 
has  no  application  to  this  suit.  It  relates 
only  to  certain  civil  rights. 

Illinois  V.  Chicago  i  A.  B.  Co.  6  Biss.  107, 
Fed.  Cas.  No.  7,00«. 

Whatever  be  the  ground  upon  which  it  is 
sought  to  enjoin  a  collection  of  the  tax  levied 
by  the  state,  it  must  b^  shown  that  the 
amount  of  the  tax  in  controversy  is  suffi- 
cient to  g^ve  the  court  jurisdiction. 

Linehan  R.  Transfer  Co.  v.  Pendergrass, 
36  U.  S.  App.  48,  70  Fed;  Rep.  1,  16  C.  C.  A. 
686;  Fishback  r.  Western  U.  Teleg.  Co.  161 
U.  S.  96,  40  L.  ed.  630,  16  Sup.  Ct.  Rep.  506; 
Citizens^  Bank  v.  Cannon,  164  U.  S.  319,  41 
L.  ed.  451,  17  Sup.  Ct  Rep.  89. 

This  is  not  a  suit  arising  under  the  patent 
laws  of  the  United  States. 

Broicn  r.  Shannon,  20  How.  55,  15  L.  ed. 
826;  Hartell  v.  Tillman,  99  U.  S.  547,  26 
L.  ed.  357 ;  Albright  v.  Teas,  106  U.  S.  613, 
27  L.  ed.  296,  1  Sup.  Ct  Rep.  550;  Dale  Tile 
Mfg.  Co.  V.  Hyatt,  125  U.  S.  46,  31  L.  ed. 
683,  8  Sup.  Ct  Rep.  766;  United  States  t. 
Palmer,  128  U.  S.  262,  32  L.  ed.  442,  9  Sup. 
Ct  Rep.  104;  Marsh  v.  NichoU,  S.  d  Co.  140 
U.  S.  344,  35  L.  ed.  413,  11  Sup.  Ct  Rep.  798 ; 
Wade  V.  Lawder,  165  U.  S.  624,  41  L.  ed. 
861,  17  Sup.  Ct  Rep.  425.  See  also  United 
States  y.  Amerioan  BeU  Teleph.  Co.  160  U. 
S.  548,  40  L.  ed.  255,  16  Sup.  Ct  Rep.  60. 

Messrs.  William  A.  Ketoham  and  Alford 
R.  Hovey  filed  a  brief  for  appellants  on  mo- 
tion to  dismiss. 

Mr.  Cbester  Bradford  argued  the  cause 
and,  with  Mr.  Alonzo  O.  Smith,  filed  a  brief 
for  appellee. 

[70]     *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  decree  of  the  circuit  court  was  entered 
in  March,  1896,  and  the  appeal  to  this  court 
was  not  taken  until  somewhat  over  one  year 
and  six  months,  though  within  two  years, 
thereafter.  In  January,  1898,  a  motion  to 
dismiss  waa  made  on  the  ground  that  S  1008 
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of  the  Revised  Statutes,  giving  two  years  for 
the  bringing  of  a  writ  of  error  or  the  taking 
of  an  appetu  to  reriew  the  judgments  or  de- 
crees of  the  circuit  or  district  courts,  was  re- 
pealed by  the  judiciary  act  of  March  3,  1891. 
We  did  not  concur  in  that  view,  and  the  mo- 
tion was  denied,  though  without  an  opinion. 
But  in  AUen  v.  Southern  P.  R.  Co.  173  U.  S. 
479,  43  li.  ed.  776,  19  Sup.  Ct  Rep.  618,  the 
'reasons  will  be  found  for  our  conclusion  [71] 
that  the  limit  of  two  years  remained  un- 
changed. 

In  this,  as  in  all  cases,  if  it  appears  that 
the  circuit  court  had  no  jurisdiction,  it  is 
the  duty  of  this  court  to  so  declare  and  en- 
ter judgment  accordingly. 

Complainant  rested  the  jurisdiction  on 
clauses  9  and  16  of  |  629  of  the  Revised 
Statutes. 

( 1 )  Section  029  ^rorides  that  "the  circuit 
oourta  shall  have  original  jurisdiction  as  fol- 
lows: .  .  .  Nintti.  Of  all  suits  at  law 
or  in  equity  arising  under  the  patent  or  copy- 
right laws  of  the.  United  States." 

The  complaint  that  the  assessment  of  these 
taxes  was  illegal  because  in  effect  levied  on 
patents  or  patent  righta  did  not  involve  the 
construction,  or  the  validity,  or  the  infringe- 
ment of  the  patenta  referred  to,  or  any  other 
question  under  the  patent  laws.  This  was 
not,  therefore,  a  suit  "arising  under  the  pat- 
ent laws,"  and  the  circuit  court  had  no  juris- 
diction on  that  ground.  Dale  Tile  Mfg.  Co. 
V.  Hyatt,  125  U.  S.  46,  31  L.  ed.  683,  8  Sup. 
Ct  Rep.  750;  Walter  A.  Wood  Mowing  •{ 
Reaping  Uach.  Co.  v.  Skinner,  139  U.  S.  293, 
35  L.  ed.  193,  11  Sup.  Ct  Rep.  628;  Wade  v. 
Lawder,  UiS  V.  S.  624,  41  L.  ed.  861,  17  Sup. 
Ct  Rep.  425. 

(2)  Tlip  16th  clause  of  (  629  reads  thus: 
"Of  all  suits  authorized  by  law  to  be  brought 
by  any  person  to  redress  the  deprivation,  un- 
der color  of  any  law,  statute,  ordinance,  reg- 
ulation, custom,  or  usage  of  any  state,  of 
any  right,  privilege,  or  immunity  secured  by 
the  Constitution  of  the  United  States,  or  of 
any  right  secured  by  any  law  providing  for 
equal  righto  of  citizens  of  the  United  States, 
or  of  all  persons  within  the  jurisdiction  of 
the  United  States." 

Similar  jurisdiction  is  conferred  upon  dis- 
trict courts  by  the  12th  clause  of  {  663  of  the 
Revised  Statutes. 

Section  1979  of  the  Revised  Statutes  pro- 
vides: "Every  person  who,  under  color  of 
any  statute,  ordinance,  regulation,  custom, 
or  usage  of  any  state  or  territory,  subjecto, 
or  causes  to  be' subjected,  any  citizen  of  the 
United  States  or  other  person  within  the  ju- 
risdiction thereof  to  the  deprivation  of  any 
rights,  privileges,  or  immunities  secured  by 
the  Constitution  and  laws,  shall  be  liable  to 
the  party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." 

•All  these  provisions  were  brought  forward(7;t] 
from  the  art  of  April  20,  1871,  entitled  "An 
Act  To  Enforce  the  Provisions  of  the  Four- 
teenth Amrnduient  to  the  Constitution  of 
the  United  States,  and  for  Other  Purposes." 
17  Stat  at  L.  13,  chap.  22. 

Assuming  that  they  are  still  in  force,  it  is 
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•ufficient  to  sa^  that  tbey  refer  to  civil  rights 
only,  and  are  inapplicable  here. 

If  state  legislation  impairs  the  obligations 
of  a  contract,  or  deprives  of  property  with- 
out due  process  of  law,  or  denies  the  equal 
protection  of  the  laws,  as  asserted  by  coun- 
sel in  respect  of  the  statutes  of  Indiana, 
rrmedies  are  found  in  the  1st  section  of  the 
act  of  August  13.  1888  (25  Stat,  at  L.  433, 
chap.  866) ,  giving  to  the  circuit  courts  juris- 
diction of  all  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States;  and  in 
{  709  of  the  Revised  Statutes,  which  gives  a 
review  on  writ  of  error  to  the  judgments  of 
tho  state  courts  whenever  they  sustain  the 
validity  of  a  state  statute  or  of  an  authority 
exercised  under  a  state,  alleged  to  be  repug- 
nant to  the  Constitution  or  laws  of  the 
United  States.  Carter  v.  Oreenhoic,  114  U. 
S.  317,  29  L.  ed.  202,  5  Sup.  Ct  Rep.  928, 
902;  Pleasants  v.  Oreenhow,  114  U.  S.  323, 
29  L.  ed.  204,  6  Sup.  Ct.  Rep.  931,  902. 

(3)  Treating  this  bill  as  setting  up  a  case 
arising  under  the  Constitution  or  laws  of 
the  United  States  on  the'  ground  that  the 
laws  of  Indiana  authorized  the  taxation  in 
question,  and  were  therefore  void  because 
patent  right?  granted  by  the  United  States 
could  not  be  subjected  to  state  taxation,  or 
because  the  obligation  of  the  contract  exist- 
ing between  the  inventor  and  the  general  pub- 
lic would  be  there^  impaired,  or  for  any 
other  reafton,  the  dimculty  is  that  the  oecun- 
iary  limitation  of  over  $2,000  applied,  and 
the  taxes  in  question  did  not  reach  that 
amount.  And  the  eiTect  on  future  taxation 
of  a  decision  that  the  particular  taxation  is 
invalid  cannot  be  availed  of  to  add  to  the 
sum  or  value  of  the  matter  in  dispute.  New 
Kngland  ilortg.  Becurity  Co.  v.  Gay,  145  U. 
S.  123,  36  L.  ed.  646,  12  Sup.  Ct.  Rep.  815; 
Clap  Center  t.  Farmers'  Loan  d  T.  Co.  145 
U.  S.  224, 36  L.  ed.  685, 12  Sup.  Ct.  Rep.  817 : 
Citizens'  Bank  v.  Cannon,  164  U.  8.  319,  41 
L.  ed.  451,  17  Sup.  Ct  Rep.  89. 

The  language  of  the  1st  section  of  the  act 
of  March  3,  1887,  as  corrected  by  the  act  of 
August  13,  1888.  is:  "That  the  circuit 
courts  of  the  United  States  shall  have  origi- 
nal cognizance,  concurrent  with  the  courts 
[73]  of  the  several  states,  *of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under 
their  authority."  25  Stot  at  L.  433,  434, 
chap.  866.  This  was  carefully  considered  in 
United  States  v.  Saytcard,  160  U.  S.  493,  40 
L.  ed.  508,  16  Sup.  Ct  Rep.  371,  and  it  was 
held  that  the  sum  or  value  named  was  juris- 
dictional, and  that  the  circuit  court  could 
not,  under  the  statute,  take  original  cogni- 
zance of  a  case  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  unless!  the 
sum  or  value  of  the  matter  in  dispute,  exclu- 
sive of  costs  and  interest,  exceeded  $2,000. 
That  decision  was  reaffirmed  in  Fishbaok  v. 
Western  U.  Teleg.  Co.  161  U.  S.  96,  99,  40 
h.  ed.  630,  031,  16  Sup.  Ct  Rep.  506.  And 
the  conclusion  reached  is  not  a/Tected  by  the 
fact  that  the  operation  of  the  act  of  March 
176  ir.  s. 


3,  1891,  was  to  do  away  with  any  pecuniary 
limitation  on  appeals  directly  from  the  cir- 
cuit courts  to  tnis  court.  The  Paquete  Bo- 
bona,  175  U.  S.  677,  20  Sup.  Ct  Rep.  290, 
ante,  320. 

We  are  therefore  constrained  to  hold  that 
the  circuit  court  had  no  jurisdiction. 

Decree  reversed,  vr.ith  costs,  and  cause  re- 
manded to  the  Circuit  Court  with  a  direction 
to  dismiss  the  bill. 


WILLIAM  J.  CRUICKSHANK,  Montague 
Hope  Rowe  Harris,  Russell  Bleecker,  and 
Mark  Bagalley,  Appta., 

V. 

GEORGE  R.  BIDWELL,  Collector  of  Cus- 
toms  for  the  Port  of  New  York. 

(See  S.  C.  Reporter's  ed.  73-82.) 

Injunction  against  enforcement  of  act  of  Con- 
gress— unconstitutionality  of  <tot — ad- 
equacy of  legal  remedy. 

A  salt  to  restrain  the  collector  of  customs  (or 
a  port  from  enforcing  the  provisions  of  tho 
act  of  Congress  ct  March  2,  1897,  to  prevent 
the  Importation  of  Impure  and  unwholesome 
tea.  on  the  ground  that  the  act  Is  unconsti- 
tutional, cannot  be  maintained  where  the  sola 
ground  ol  equity  Jurisdiction  put  forward  Is 
the  inodequacy  of  the  remedy  at  law,  white 
the  matter  In  dispute  is  averred  to  be  the 
ralue  of  teas  in  the  collector's  hands,  which 
Is  known,  and  the  right  to  Import  teas,  since 
a  judgment  against  the  collector  would  be  en- 
forceable, and  there  is  no  dispute  as  to  the 
right  to  Import  any  teas  except  those  which 
are  below  the  standard  flzed  by  the  law. 

[No.  232.] 

Argued    November  10,    IS,    1899.    Decided 
January  15,  1900. 

APPEAL  from  a  decision  of  the  Circuit 
Court  of  the  United  States  for  the  South- 
em  District  of  New  York  denying  an  injunc- 
tion against  the  collector  of  customs.  Af- 
firmed. 

See  same  case  below,  86  Fed.  Rep.  7. 

Statement  by  Mr.  Chief  Justice  Fullers 
•This  is  an  appeal  from  a  decree  of  the  cir-  [74] 
cuit  court  of  the  United  States  for  the  south- 
em  district  of  New  York  dismissing  on  de- 
murrer a  bill  in  equity  brought  by  Cruick- 
shank  and  others,  copartners  doing  business 
in  the  city  of  New  York,  against  George  R. 
Bidwell,  collector  of  customs  for  the  port  of 
New  York. 

The  bill  averred  that  complainants  were 
engaged  in  importing  teas  from  Japan  into 
the  United  States ;  that  during  the  month  of 
November,  1897,  they  imported  into  the 
United  States  and  entered  at  the  custom 
house  in  the  port  of  New  York  several  in- 
voices of  tea  of  the  aggregate  value  of 
something  over  $4,100;  that  they  applied  to 
defendant  as  collector  of  customs  for  per- 

NoTE. — As  to  tchen  an  infunction  to  restrain 
acts  of  public  officers  trill  be  granted,  see  note 
to  Mississippi  V.  Johnson,  18  L.  ed.  V.  S.  4.17. 
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mission  to  take  possession  of  the  goods,  and 
the  collector  refused  to  permit  them  to  do 
80,  but  retained  the  same  in  his  own  posses- 
sion, claiming  that  he  was  thereunto  author- 
ized by  the  provisions  of  an  act  of  Congress 
approved  March  2,  1897,  entitled  "An  Act  to 
Prevent  the  Importation  of  Impure  and  Un- 
wholesome Tea."  This  act  is  printed  in  the 
margin.t 

[76]  'That  defendant  pretends  that  he  is  en- 
titled "so  to  refuse  to  permit  your  orators  to 
take  possession  of  said  teas  and  to  dispose  of 
the  game,  on  the  ground  that  samples  of  said 

176]  teas,  of  'each  of  said  several  invoices  herein- 
after set  forth,  have  been  taken  by  examin- 
ers appointed  under  the  alleged  authority  of 
the  said  act  of  Con(;re»8.  and  compared  with 
certain  other  samples  of  other  teias  selected 

[77] by  the  Secretary  of  the  Treasury  *of  the 
United  States,  und  set  up  as  standard  sam- 
ples of  teas  under  the  alleged  authority  of 
the  said  act  of  Congress,  and  that  the  sam- 
ples so  taken  from  the  said  teas  hereinafter 
set  forth  were  inferior  in  some  or  all  of  the 


respects  designated  in  said  act  of  Congress, 
either  as  to  purity,  quality,  or  fitness  for 
consumption,  to  the  standards  so  prescribed 
by  said  Secretary  of  the  Treasury  of  the 
United  States." 

That  defendant  claims  the  right  to  retain 
the  teas  for  six  months,  and  then  cause  them 
to  be  destroyed,  and  demands  that  complain- 
ants shall  give  security  satisfactory  to  him 
that  *if  said  teas  shall  be  released  to  them  [781 
they  vnll  forthwith  export  said  teas  out  of 
the  limits  of  the  United  States,  and  will 
submit  the  invoices  and  various  papers  re- 
lating to  said  teas  to  be  marked  by  defend- 
ant as  teas  "condemned  under  the  laws  of 
the  United  States." 

The  bill  ilien  specifically  enumerated  the 
entries  of  the  tens,  the  warehouses  in  which 
they  were,  and  their  value  respectively,  and 
charged  that  said  uct  of  Congress  was  in  all 
respects  null  and  void  and  of  no  effect,  be- 
cause contrary  to  the  provisions  of  the  Con- 
stitution of  the  UnitM  States,  in  that  the 
act  "purports  to  delegate  to  the  Secretary  of 
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t'lnnt  from  and  after  May  ttrst.  eighteen  hun- 
dred and  oioety-seven.  It  shall  be  onlawtnl  tor 
any  person  or  persons  or  corporatloD  to  Import 
or  bring  into  the  United  States  any  mercban- 
dlxe  AS  ten  which  is  inferior  in  purity,  qoality, 
and  fitness  tor  consumption  to  the  standards 
provided  in  section  three  ot  this  act.  and  the 
tmiiortation  of  all  such  merchandise  is  hereby 
prohibited. 

Sec.  2.  That  immediately  after  the  passafte 
of  this  act  and  on  or  before  February  fifteenth 
of  each  year  thereafter,  the  Secretary  ot  the 
Treasury  shall  appoint  a  board,  to  consist  of 
seven  members,  each  of  whom  shall  be  an  ex- 
pert in  teas,  and  wb»  shall  prepare  and  submit 
to  him  standard  sample*  of  tea ;  that  the  per- 
son so  appointed  shall  be  at  ail  times  subject 
to  removal  by  the  said  Secretary,  and  shall 
serve  for  the  term  of  one  year :  that  vacancies 
In  the  said  board  ocearring  by  removal,  death, 
resignation,  or  any  other  cause  shall  be  forth- 
with filled  by  the  Secretary  of  the  Treasury  by 
sppolntment,  s^<:h  appointee  to  hold  for  the 
onexptred  term :  that  said  board  shall  appoint 
a  presiding  officer,  who  shall  be  the  medlom  of 
ail  communications  to  or  from  such  board:  that 
each  member  of  said  board  shall  receive  as  com- 
pensation the  sum  of  fifty  dollars  per  annum, 
which,  together  with  all  necessary  expenses 
while  engaged  upon  the  doty  herein  provided, 
shall  be  paid  ont  of  tlie  appropriation  for  "ex- 
penses of  collecting  the  revenue  from  customs." 

Sec.  3.  That  the  Secretary  of  the  Treasury, 
upon  the  recommendation  of  the  said  board, 
shall  fix  and  establish  uniform  standards  of 
porlty,  quality,  and  fitness  for  consumption  of 
all  kinds  of  teas  imported  into  the  United 
States,  and  shall  procuie  and  deposit  In  the  cus- 
tom houses  of  the  ports  of  New  York,  Chicago, 
San  Francisco,  and  such  other  ports  as  he  may 
determine,  duplicate  samples  of  such  standards  ; 
that  said  Secretary  shall  procure  a  snOlcient 
nnmber  of  other  duplicate  samples  of  such 
standards  to  supply  tlie  importers  and  dealers 
In  tea  at  all  ports  desirlog  the  same  at  cost. 
All  teas,  or  merchandise  described  as  tea.  of  in- 
ferior pnrity,  quality,  and  fitness  for  consump- 
tion to  such  standards  shall  be  deemed  within 
the  prohibition  of  the  first  section  hereof. 

Sec.  4.  That  on  making  entry  at  the  custom 
boose  of  all  teas,  or  merchsodlse  described  as 
tea.  Imported  Into  the  United  States,  the  Im- 
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porter  or  consignee  shall  give  a  bond  to  the  col- 
lector of  the  port  thst  sack  merchandise  shall 
not  be  removed  from  the  warehouse  until  re- 
leaaed  by  the  collector,  after  It  shall  have  been 
duly  examined  with  reference  to  Its  pnrity, 
quality,  and  fitness  for  consumption :  that  for 
the  purpose  of  such  examination  samples  ot 
each  line  In  every  Invoice  of  tea  shall  be  sub- 
mitted by  the  Importer  or  consignee  to  the  ex- 
aminer, together  with  the  sworn  statement  ot 
such  importer  or  consignee  that  such  samples 
represent  the  tme  quality  of  each  and  every 
part  of  the  Invoice  and  accord  with  the  specifi- 
cations therein  contained ;  or.  In  the  discretion 
of  the  Secretary  of  the  Treasury,  such  samples 
shall  be  obtained  by  the  examiner  and  compared 
by  him  with  the  standards  established  by  this 
act ;  and  in  cases  where  said  tea,  or  merchan- 
dise described  as  tea.  Is  entered  at  ports  where 
there  Is  no  qualified  examiner  as  provided  la 
section  seven,  the  consignee  or  Importer  shall 
In  the  manner  aforesaid  furnish  under  oath  • 
sample  of  each  line  of  tea  to  the  collector  or 
other  revenue  officer  to  whom  Is  committed  the 
collection  of  duties,  and  said  ofllcer  shall  also 
draw  or  cause  to  be  drawn  samples  of  each  line 
In  every  invoice,  and  shall  forward  the  same 
to  a  duly  qualified  exnminer  as  provided  in  sec- 
tion seven :  Provided.  Iiottever,  That  the  bond 
above  required  shall  also  be  conditioned  for  the 
payment  of  ail  custom-house  charges  wblcb  may 
attach  to  such  merchandise  prior  to  its  beinc 
released  or  destroyed  (as  the  case  may  be)  un- 
der the  provisions  of  this  act. 

Sec.  5.  That  If,  after  an  examination  as  pro- 
vided in  section  four,  the  tea  Is  found  by  the 
examiner  to  be  equal  in  purity,  quality,  and  fit- 
ness for  consumption  to  the  standards  herein- 
before provided,  and  no  re-examlnatlon  shall 
be  demanded  by  the  collector  as  provided  tn 
section  six,  a  permit  shall  at  once  be  granted 
to  the  Importer  or  consignee  declaring  the  tea 
free  from  the  control  of  the  customs  authori- 
ties :  but  if  on  examination  such  tea,  or  mer- 
chandise described  as  tea.  Is  fonnd.  In  the  opin- 
ion of  the  examiner,  to  be  Interior  In  parity, 
quality,  and  fitness  for.consomptlon  to  the  sold 
standards,  the  importer  or  consignee  shall  be 
Immediately  notified,  and  the  tea.  or  merchan- 
dise described  as  tea.  shall  not  be  released  by 
the  custom  house,  imless  on  a  re-exnmlnatloa 
called  tor  by 'the  Importer  or  consignee  the  find- 
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the  Treasury  power  and  authority  to  legis- 
late as  to  the  quality,  purity,  and  fitness  for 
consumption  of  the  teas  imported  by  your 
orators,  and  to  authorize  the  defendant  to 
seize, hold, and  destroy  said  teas,  and  deprive 
your  orators  of  their  property  in  the  same 
without  due  process  of  law,  and  that  in  this 
suit  the  matter  in  dispute,  to  wit,  the  value 
of  the  said  teas,  and  the  right  to  import  teas, 
exclusive  of  interest  and  costs,  exceeds  the 
sum  or  value  of  $2,000  and  the  suit  arises 
under  the  Constitution  and  laws  of  the 
United  States." 

It  was  further  alleged  that  by  reason  of 
the  matters  set  forth  and  the  insistence  of 
defendant  that  he  is  entitled  to  hold  posses- 
sion and  control  of  the  goods  under  author- 
ity of  the  act  of  Congress,  "for  the  reason 
that  the  said  examiners,  after  examination 
made  pursuant  to  said  statute,  have  declared 
the  said  teas  to  be  inferior  in  the  respects 
set  forth  in  the  said  act  of  Congress,  or  some 
of  them,  to  the  standards  fixed  and  selected 
by  the  Secretary  of  the  Treasury,  your  ora- 


tors will  suffer  irreparable  damage;  that  the 
insistence  of  the  defendant  of  his  right  to 
stamp  the  invoices  and  papers  relating  to 
the  importation  of  said  teas  as  condemned 
under  the  laws  of  the  United  States  renders 
the  said  teas  worthless  for  export  and  entry 
or  sale  in  the  markets  of  other  countries; 
and  that  the  said  claim  of  the  defendant  that 
the  said  teas  cannot  be  lawfully  taken  from 
the  said  warehouses  renders  the  said  teas  un- 
salable and  worthless  in  the  market,  for  the 
reason  that  dpnlers  will  not  purchase  or 
handle  the  said  goods  under  the  cloud  or 
threat  of  ille^lity  regarding  the  same  "ere-  ITOJ 
ated  by  such  insistence  and  claim  on  the  part 
of  the  defendant." 

The  bill  continued :  "Tour  orators  further 
show  that  your  orators  purpose  and  intend 
to  import  from  time  to  time  other  invoices 
of  teas  into  the  United  States,  and  that  the 
said  defendant  threatens  and  intends  to  seize  ' 
and  hold  such  teas,  and  take  possession  and 
control  of  the  same,  and  refuse  your  orators 
possession  of  the  same,  in  the  same  manner 


log  of  the  examiner  shall  be  found  to  be  errone- 
oos:  Provided,  That  sboald  a  portion  of  the 
Invoice  be  passed  by  the  examiner,  a  permit 
■hall  be  granted  for  that  portion  and  the  re- 
mainder held  for  further  examination,  as  pro- 
vided In  section  six. 

Sec  6.  That  in  case  the  collector,  Importer, 
or  consignee  shall  protest  against  the  finding 
ot  the  examiner,  the  matter  In  dispute  shall  be 
referred  tor  decision  to  a  board  of  three  Unit- 
ed States  general  appraisers,  to  be  designated 
by  the  Secretary  of  the  Treasury  and  If  such 
board  shall,  after  doe  examination,  find  the  tea 
In  question  to  be  equal  In  parity,  quality,  and 
fitness  for  eonsnmptlon  to  the  proper  standards, 
a  permit  shall  be  Issued  by  the  collector  for  its 
release  and  delivery  to  the  Importer ;  but  If 
upon  such  final  re-examlnatlon  by  such  board 
the  tea  shall  be  found  to  be  Inferior  In  purity, 
quality,  and  fitness  for  consumption  to  the  said 
•tandards,  the  Importer  or  consignee  shall  give 
a  bond,  with  security  satisfactory  to  the  collect- 
or, to  export  said  tea,  or  merdiandtse  described 
as  tea,  out  of  the  limits  of  the  United  States 
within  a  period  of  six  months  after  such  final 
re-examlnation ;  and  If  the  same  shall  not  have 
been  exported  within  the  time  specified,  the 
ooilector,  at  the  expiration  of  that  time,  shall 
cause  the  same  to  be  destroyed. 

Sec  T.  That  the  examination  herein  pro- 
vided for  shall  be  made  by  a  duly  qualified  ex- 
aminer at  a  port  where  standard  samples  are 
established ;  and  where  the  merchandise  Is  en- 
tered at  ports  where  there  Is  no  qualified  exam- 
iner, the  examination  shall  be  made  at  that 
one  of  said  ports  which  Is  nearest  the  port  of 
entry ;  and  that  for  this  purpose  samples  of  the 
merchandise,  obtained  In  the  manner  prescribed 
by  section  four  of  this  act,  shall  be  forwarded 
to  the  proper  port  by  the  collector  or  chief  of- 
ficer at  the  poft  of  entry ;  that  In  all  cases  of 
examination  or  re-examinatlon  of  teas,  or  mer- 
chandise described  as  tea,  by  examiners  or 
boards  of  United  States  general  appraisers  un- 
der the  provisions  of  this  act,  the  purity,  qual- 
ity, and  fitness  for  consumption  of  the  same 
■ball  be  tested  according  to  the  usages  and  cus- 
tom* of  the  tea  trade,  Including  the  testing  of 
•a  Infusion  of  the  same  In  boiling  water,  and, 
U  necessary,  chemical  analysis. 

Sec.  8.  That  In  cases  of  re-ezamlnatlon  of 
teas,  or  merdiandlse  described  as  teas,  by  a 
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board  of  United  'States  general  appraisers  la 
pursuance  of  the  provisions  hereof,  samples  of 
the  tea,  or  merchandise  described  as  tea.  In  dis- 
pute, for  transmission  to  such  board  for  its  deci- 
sion, shall  be  put  ap  and  sealed  by  the  examiner 
In  the  presence  of  the  importer  or  consignee  If 
he  so  desires,  and  transmitted  to  such  board, 
together  with  a  copy  of  the  finding  ot  the  ex- 
aminer, setting  forth  the  cause  of  condemna- 
tion and  the  claim  or  ground  of  tbe  protest  of 
the  Importer  relating  to  the  same,  such  samples, 
and  tbe  papers  therewith,  to  be  distinguished 
by  such  mark  that  the  same  may  be  identified ; 
that  the  decision  of  such  l>oard  sball  Im  In  writ- 
ing, signed  by  them,  and  transmitted,  together 
with  the  record  and  samples,  within  three  days 
after  tbe  rendition  thereof,  to  tbe  collector, 
who  shall  forthwith  furnish  the  exainlner  and 
the  Importer  of  consignee  wltb  a  copy  of  said 
decision  or  finding.  The  board  of  United  States 
general  appraisers  herein  provided  for  shall  be 
authorised  to  obtain  the  advice,  when  necessary, 
ot  persons  skilled  in  the  examination  of  teas, 
who  shall  each  receive  for  his  services  In  any 
particular  case  a  compensation  not  exceeding 
five  dollars. 

Sec.  9.  That  no  Imported  teas  which  have 
been  rejected  by  a  customs  examiner  or  by  a 
board  of  United  States  general  appraisers,  snd 
exiKkrted  under  the  provisions  of  this  act,  shall 
be  relmported  Into  the  United  States  nnder  tbe 
penalty  ot  forfeiture  tor  a  violation  of  this 
prohibition. 

Sec.  10.  That  tbe  Secretary  of  the  Treasury 
shall  have  tbe  power  to  enforce  the  provisions 
of  this  act  by  appropriate  regulations. 

Sec.  11.  That  teas  actually  on  shipboard  for 
shipment  to  the  United  States  at  the  time  of 
tbe  passage  of  this  act  shall  not  be  subject  to 
the  prohibition  hereof,  but  the  provisions  of  the 
act  entitled  "An  Act  To  Prevent  the  Importa- 
tion of  Adulterated  and  Spurious  Teas,"  ap- 
proved March  second,  eighteen  hundred  and 
eighty-three,  shall  be  applicable  thereto. 

Sec.  12.  That  the  act  entitled  "An  Act  To 
Prevent  the  Importation  of  Adulterated  and 
Spurious  Teas,"  approved  March  second,  eigh- 
teen hundred  and  eighty-three,  is  hereby  re- 
pealed, such  repeal  to  take  effect  on  the  date 
on  which  this  act  goes  Into  effect.  29  Stat,  at 
L.  004,  chap.  8&8. 
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•nd  under  the  same  claim  of  authority  of 
mid  act  of  OongresR  as  the  said  defendant 
has  heretofore  made  and  set  up  with  regard 
to  the  teas  hereinbefore  set  forth,  and  that 
your  orators'  right  to  import  and  deal  in 
teax  is  thereby  destroyed  and  taken  away." 

That  complainants  "do  not  set  up  or  allege 
as  ground  for  denying  the  right  of  the  de- 
fendant so  to  hold  and  deal  with  said  teas, 
as  hereinbefore  set  forth,  any  defect,  omis- 
sion, or  irr^^arity  in  the  proceedings  by 
the  examiners  and  appraisers  with  regard  to 
said  teas,  but  solely  on  the  ground  that  the 
act  of  Congress  hereinbefore  referred  to 
.  .  .  is  unconstitutional  and  void,  and 
confers  no  authority  upon  the  defendant,  and 
creates  no  right  in  the  defendant  to  refuse 
to  permit  your  orators  to  take  possession  of 
the  said  teas  and  introduce  them  into,  and 
sell  them  in,  the  United  States."  And,  fur- 
ther, that  complainants  had  complied  in  all 
respects  with  the  requirements  of  law  as  to 
UtK  entry  of  the  teas  in  the  custom  house  at 
the  port  of  New  York;  that  there  was  no 
further  act  required  by  law  of  complainants 
to  entitlethem  to  take  posseasionand  dispose 
of  the  same;  and  that  complainants  are 
without  any  adequate  remedy  at  law." 

The  bill  prayed  for  injunction  restraining 
defendant  "from  continuing  to  hold  posses- 
sion of  the  said  teas,  as  hereinbefore  set 
forth,  and  from  refusing  to  permit  your  ora- 
tors to  take  possession  of  the  same  and  with- 
draw the  same  from  the  said  warehouses, 
and  from  marking  or  stamping  the  invoices 
and  papers  relating  to  the  importation  there- 
of with  the  words,  'CJondemned  under  the 
laws  of  the  United  States,'  or  any  words  to 
that  effect,  and  from  destroying  the  said 
teas,  apd  from  exercising  any  alleged  right, 
[80]  possession,  or  authority  'relating  to  or  con- 
cerning the  said  teas,  purporting  to  be  con- 
ferred or  created  or  authorized  by  the  said 
act  of  Congress;"  and  for  general  relief. 

Mr.  Jolia  8.  Davenport  argued  the  cause 
•nd  filed  «  brief  for  appellants :  > 

The  fa'ct  that  the  defendant  is  a  United 
States  customs  officer  does  not  prevent  the 
circuit  court  from  taking  cognizance  of  an 
action  to  enjoin  acts  illegal  because  of  the 
unconstitutionality  and  voidness  of  the  stat- 
ute. 

yoVU  V.  Union  River  Logging  R.  Co.  147 
U.  S.  1«5, 37  L.  ed.  123,  13  Sup.  Ot  Rep.  271 ; 
United  States  v.  Lee,  106  U.  S.  196,  27  L. 
ed.  171, 1  Sup.  Ct  Rep.  240;  Kirwan  v.  Mur- 
phy, 49  U.  8.  App.  659,  83  Fed.  Rep.  275,  28 
C.  C.  A.  348. 

If  we  cannot  have  this  remedy  we  are  with- 
out remedy  and  are  deprived  of  due  process 
of  law.  We  have  no  remedy  by  mandamus 
to  compel  him  to  release  the  teas,  because  a 
United  States  officer  cannot  be  mandamused 
to  do  even  a  ministerial  act,  by  the  circuit 
courts. 

Kendall  v.  United  States  em  rel.  Stokes, 
12  Pet.  524,  9  L.  ed.  1181. 

Even  if  there  were  a  remedy  at  law,  it  has 
been  held  by  this  court  that  such  remedy  is 
not  adequate  for  this  case,  and  that  an  in- 
junction in  analogous  cases  was  proper. 
380 


Scott  T.  Donald,  165  U.  8.  107,  41  L.  ed. 
648,  17  Sup.  Ct  Rep.  262. 

liie  reasons  for  refusing  to  entertain  a 
bill  against  the  President,  as  set  forth  in 
Mississippi  v.  Johnson,  4  Wall.  475,  18  L.  ed. 
437,  do  not  exist  in  any  sense  as  to  a  bill  to 
restrain  a  purely  ministerial  act  on  the  part 
of  a  collector.  

Mr.  Edward  B.  Whitney  argued  the 
cause  and,  with  Solicitor  Oeneral  John  K. 
Richards,  filed  a  brief  for  appellee: 

The  constitutionality  of  a  Federal  statute 
will  not  be  considered  upon  an  applicatjoa 
for  an  injunction  against  its  enforcement. 

Mississippi  v.  Johnson,  4  Wall.  475,  500, 
18  L.  ed.  437,  441. 

Process  of  this  kind  enforceable  only  by 
contempt  proceedings  has  never  issued 
simply  because  of  a  difference  of  opinion  as 
to  tjie  true  construction  of  the  Federal  stat- 
ute. Process  issues  only  when  the  question 
is  too  plain  for  argim>ent. 

Decatur  t.  Paulding,  14  Pet.  497,  515,  521, 
10  L.  ed.  559,  568.  571,  and  see  dissenting 
opinions  at  pp.  699,  606,  L.  ed.  pp.  609,  613. 

The  rule  has  been  since  applied  in  a  series 
of  familiar  cases  of  which  we  may  cite  as  ex- 
amples among  recent  mandamus  cases: 

United  States  ex  rel.  Dunlap  v.  Black,  123 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct  Rep.  12 ; 
United  States  T.  Lynch,  137  U.  S.  280,  34  U 
ed.  700,  11  Sup.  Ct.  Rep.  114;  Seymour  v. 
United  States  ex  rel.  South  Carolina,  2  App. 
D.  C.  240.  and  cases  cited ;  Carlisle  v.  United 
States  ex  rel.  Waters,  7  App.  D.  C.  517. 

Among  injunction  cases  we  may  cite: 

Qaines  v.  Thompson,  7  Wall.  347,  19  L.  ed. 
62;  Litchfield  v.  Register  £  Receiver,  9  Wall. 
575,  suh  nom.  Litchfield  v.  Richards,  10  L. 
ed.  681. 

The  complainants  had  no  vested  right  to 
support  an  application  for  an  injunction 
against  a  Federal  executive  officer. 

If  this  statute  be  unconstitutional,  its  pro- 
visions and  the  regulations  of  the  Secretary 
of  the  Treasury  thereunder  would  be  no  de- 
fense to  an  action  for  damages  for  tort. 

Poindexter  v.  Oreenhow,  114  U.  S.  270,  29 
L.  ed.  185,  5  Sup.  Ct,  Rep.  903,  962;  Scott  v. 
Donald,  165  U.  S.  58,  41  L.  ed.  632,  17  Sup. 
Ct.  Rep.  265. 

Nor  would  the  fact  that  the  defendant  was 
a  public  officer  in  any  way  affect  the  right 
of  action  of  the  injured  party. 

Little  V.  Barreme,  2  Cranoh,  170,  2  L.  ed. 
243;  Oelston  v.  Boyt,  3  Wheat.  246,  4  L.  ed 
381 ;  Bates  v.  Clark,  95  U.  S.  204,  24  L.  ed. 
471;  Stanley  v.  Schwtlhy,  147  U.  S.  508,  37 
L.  ed.  259,  13  Sup.  Ct.  Rep.  418. 

If  this  statute  be  anconstitutional,  the 
acts  of  the  collector  in  withholding  and  de- 
stroying the  property  are  as  tortious  as 
those  of  the  South  Carolina  state  constable 
under  the  dispensary  act,  discussed  in  Scott 
V.  Donald,  105  U.  S.  58,  41  L.  ed.  632,  17  Sup. 
Ot  Rep.  265. 

An  injunction  is  granted  only  in  the  equi- 
table discretion  of  the  court. 

Trulv  V.  Wanzer,  5  How.  142,  12  L.  ed.  88 ; 
O'Reilly  V.  Tietc  York  Kiev.  R.  Co.  148  N.  Y. 
347,  31  L.  R.  A.  407,  42  N.  E.  1063;  WonM^r 
T.  Brown,  149  N.  Y.  163,  43  N.  E.  524. 
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Mr.  Jamea  L.  Bishop  filed  a  brief  on  behalf 
«l  certain  persons  interested  in  the  impor- 
tation of  tc«s. 

^80]      *Hr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Complainants  songht  by  this  bill  to  enjoin 
an  officer  of  the  United  States  from  the  dis- 
charge of  duties  expressly  imposed  upon  him 
by  an  act  of  Congress  on  the  ground  of  its 
unconstitutionality.  We  are  dear  that  its 
averments  did  not  justify  such  an  interfer- 
ence with  executive  action. 

In  IfohU  T.  Union  Biver  Logging  R.  Oo. 
147  U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct  Kep. 
271,  the  jurisdiction  was  sustained;  but  the 
government  raised  no  point  as  to  the  form  of 
the  remedy,  and  deprivation  of  a  vested  le- 
gal right  of  property,  acquired  before  any 
suggestion  that  it  could  be  taken  away,  was 
there  threatened,  and  it  appeared  that  the 
only  remedy  was  through  equity  interposi- 
tion. New  Orleans  v.  Paine,  147  U.  S.  261, 
264,  37  L.  ed.  162,  163,  13  Sup.  Ct.  Rep.  303. 
But  we  are  unwilling  to  extend  that  prece- 
dent. 

It  is  settled  that  the  mere  fact  that  a  law 
is  unconstitutional  does  not  entitle  a  party 
to  relief  by  injunction  against  proceedings  in 
compliance  therewith,  but  it  must  appear 
that  he  has  no  adequate  remedy  by  the  ordi- 
nary processes  of  the  law,  or  that  the  case 
falls  under  some  recognized  head  of  equity 
jurisdiction.  8helton  v.  Piatt,  139  U.  S.  591, 
35  L.  ed.  273,  11  Sup.  Ct.  Rep.  646;  Allen 
V.  Pullman's  Palace  Car  Co.  139  U.  8.  658, 
35  L.  ed.  303,  11  Sup.  Ct  Rep.  682;  Pacifio 
Eaip.  Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed. 
1035,  8  Inters.  Com.  Rep.  810,  12  Sup.  Ct 
Rep.  250;  Pittsburgh,  C.  G.  d  8t.  L.  R.  Co. 
V.  'West  Virginia  Public  Works,  172  U.  S.  32, 
43  L.  ed.  354,  19  Sup.  Ct  Rep.  90;  Arkansas 
Bldg.  i  L.  Asso.  v.  Madden,  175  U.  S.  269, 
20  Sup.  Ct  Rep.  119,  ante,  159.  As  re- 
[81]  marked  *by  Mr.  Justice  Bradley  in  New  York 
Ouaranty  <t  Indemnity  Co.  v.  Memphis  Wa- 
ter Co.  107  U.  S.  205,  214,  27  L.  ed.  484,  487, 
2  Sup.  Ct  Rep.  286,  287,  the  16th  section  of 
the  judiciary  act  of  1789,  now  S  723  of  the 
Revised  Statutes,  declaring  "that  suits  in 
equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where 
a  plain,  adequate,  and  complete  remedy  may 
be  had  at  law,"  "certainly  means  something; 
and  if  only  declaratory  of  What  was  always 
the  law,  it  must,  at  least,  have  been  intended 
to  emphasize  the  rule  and  to  impress  it  upon 
the  attention  of  the  courts." 

InadequaOT  of  remedy  at  law  exists  where 
the  case  made  demands  preventive  relief,  as, 
for  instance,  the  prevention  of  multiplicity 
of  suits,  or  the  prevention  of  irreparable  in- 
jury. The  one  head  is  well  illustrated  by 
Union  P.  R.  Co.  v.  Cheyenne,  113  U.  S.  516, 
28  L.  ed.  1098,  5  Sup.  Ct.  Rep.  601,  and 
Smyth  V.  Ames,  169  U.  S.  466,  517,  42  L.  ed. 
819,  838,  IS  Sup.  Ct.  Rep.  418,  and  the 
other  by  Watson  v.  Sutherland,  5  Wall.  74, 
18  L.  ed.  580, — cited  by  counsel. 

But  this  bill  does  not  aver,  nor  does  it  ap- 
pear, that  there  would  be  any  multiplicity  of 
suits  if  complainants  were  left  to  their  rem- 
edy at  law. 
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The  sole  ground  of  equity  jurisdiction  pat 
forward  is  the  inadequacy  of  remedy  at  law 
in  that  the  injury  threatened  is  not  suscep- 
tible of  complete  compensation  in  damages. 
The  mere  assertion  that  the  apprehended 
acts  will  inflict  irreparable  injury  is  not 
enough.  Facts  must  be  alleged  from  which 
the  court  can  reasonably  infer  that  such 
would  be  the  result,  and  in  this  particular  we 
think  the  bill  fatally  defective. 

The  matter  in  dispute  was  averred  to  be 
"the  value  of  the  said  teas,  and  the  right  to 
import  teas." 

Confessedly  the  value  of  these  teas  was 
known,  and  their  destruction  capable  of  be- 
ing compensated  by  recovery  at  law.  The 
official  character  of  the  collector,  the  provi- 
sions of  the  act,  and  the  regulations  o(  tlio 
Secretary  of  the  Treasury  in  execution  there- 
of would  not  constitute  a  defense  if  the  act 
were  unconstitutional.  There  was  no  inti- 
mation that  the  collector  would  be  unable  to 
respond  in  judgment,  and,  moreover,  §  989 
of  the  Revised  Statutes  provides  that  when 
a  recovery  is  had  in  any  suit  or  proceeding 
against  a  collector  *for  any  act  done  by  him,  [82] 
probable  cause  being  certrifled,  "the  amount 
so  recovered  shall,  upon  final  judgment,  be 
provided  for  and  paid  out  of  the  proper  ap- 
propriation from  the  Treasury."  The  Con- 
queror, 166  U.  S.  110,  124,  41  L.  ed.  937,  944, 
17  Sup.  Ct.  Rep.  516. 

Nor  was  there  any  averment  of  injury  by 
reason  of  the  condemnation  of  these  teas 
other  than  the  loss  of  the  teas  themselves. 

The  allegations  in  respect  of  apprehended 
deprivation  of  the  right  to  import  and  deal 
in  teas  were  that  complainants  intended  to 
import  from  time  to  time  other  invoices  of 
teas,  and  that  the  collector  threatened  to 
take  possession  of  and  hold  them,  in  the  ex- 
ercise of  authority  under  the  act  of  Con- 
gress, in  the  same  manner  as  the  particular 
teas  in  question.  This  was  in  effect  to  as- 
sert a  vested  right  to  import  and  deal  in  teas 
which  might  be  impure  and  unwholesome, 
and  which  were,  at  all  events,  inferior  to  the 
uniform  standards  "of  purity,  quality,  and 
fitness  for  consumption"  fixed  by  tha  Secre- 
tary. The  law  does  not  prohibit  the  impor- 
tation of  teas  coming  up  to  the  standards, 
and  it  is  difficult  to  perceive  the  elements  of 
irreparable  injury  in  the  denial  of  permis- 
sion to  import  inferior  teas. 

Manifestly  the  seizure  of  importations  of 
teas  purchased  after  the  approval  of  the  act 
and  the  establishment  of  regulations  and 
standards  thereunder,  publicly  promulgated 
and  known  to  complainants,  because  falling 
below  the  standards  prescribed,  could  indict 
no  other  injury  than  what  it  must  be  as- 
sumed was  anticipated,  and  the  interposition 
of  a  court  of  equity  cannot  properly  be  in- 
voked, under  such  circumstances,  to  determine 
in  advance  whether  complainants,  if  they  im- 
ported teas  of  that  character,  could  escape 
the  consequences  on  the  ground  of  the  inva- 
lidity of  the  law. 

As  no  tenable  basis  for  equity  interposition 
was  shown,  the  decree  of  the  circuit  court 
dismissing  the  bill  was  rightly  entered. 
Decree  affirmed. 
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r83]  HENRY  BOIXN,  Plff.  «n  Err., 

V. 

STATE  OF  NEBBASEA. 

(See  S.  C.  Reporter's  ed.  83-92.) 

Due  process  of  law  6y  information  for  felony 
— adoption  of  Constitution  of  United 
States  as  condition  of  admission  of  state — 
failure  to  raise  Federal  question  in  state 
eourt. 

1.  A  proceeding  by  Informatloo  for  a  felony 
la  not  Insnfflclent  to  eonatttate  dne  proeeas 
of  law  mider  V.  B.  Const.  14tb  Amend. 

3.  The  admission  Into  the  Union  of  tbe  atate 
of  Nebraska  "upon  an  eqnal  footing  wltb  tbe 
original  states  In  all  respects  whatsoever," 
by  the  act  of  Congreas  of  February  9,  1867, 
tbongh  made  aabject  to  tbe  condition  that 
the  people  adopt .  tbe  Conatltntlon  of  tbe 
United  States,  did  not  make  the  Vifth  Amend- 
ment of  that  Constitution,  requiring  an  In- 
dictment of  a  grand  jury  for  a  felony  ease, 
applicable  to  procedure  in  tbe  coorta  of  that 
state. 

•.  Tbe  right  of  trial  by  jnry  upon  tbe  quea- 
tion  of  waiver  of  preliminary  examination  is 
not  claimed  as  a  Federal  right  In  a  state 
eoort  by  a  plea  in  abatement  alleging  that 
tbe  prosecution  is  in  contravention  of  the 
14tb  Amendment,  where  this  evidently  re- 
ferred to  prior  paragraphs  which  dealt  only 
with  tbe  necessity  of  an  Indictment  to  constl- 
tnte  doe  proceaa  of  law. 

[No.  393.] 

Argued  De-cemher  4,  5, 1899.    Deoided  Janu- 
ary 15, 1900. 

IN  ERROR  to  the  Supreme  Conrt  of  the 
State  of  Nebraska  to  review  a  judgment 
affirming  a  conviction  for  the  crime  of  em- 
bezzlement.    Affirmed. 

Same  case  below,  61  Neb.  581,  71  N.  W. 
444. 

Statement  by  Mr.  Justice  Bvowni 

This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  supreme  court  of  Nebraska,  t3- 
flrming  a  conviction  of  the  plaintiff  in  error 
by  the  district  court  of  Douglas  county,  for 
the  crime  of  embezzlement. 

The  proceedings  in  the  case,  so  far  as  they 
are  disclosed  by  the  record  before  us,  which 
was  agreed  upon  under  subdivision  9  of  rule 
10  of  this  court,  are  as  follows: 

On  April  2,  1890,  an  information  was  filed 
by  the  county  attorney  for  the  county  of 
l5ouf;lRS  against  the  plaintiff  in  error,  both 
as  city  treasurer  of  the  city  of  Omaha  and 
as  treasurer  of  the  board  of  education,  for 
embezzling  moneys  belonging  to  the  city,  as 
well  as  moneys  belonging  to  the  school  dis- 
trict. 

On  April  4  a  motion  to  quash  was  filed  up- 
on four  grounds:  (1)  That  there  was  no 
authority  of  law  to  file  an  information  for 
a  felony;  (2  and  3)  because  the  prosecution 
was  in  contravention  of  the  Constitution  of 


Nom. — Ai  to  leltat  eonttitutes  due  process 
•f  low,  see  notes  to  Pearson  v.  Tewdall,  24  L. 
ed.  U.   8.   486,  and  Wilson  v.   North  Carolina 
ex  ret.  Caldwell,  42  L.  ed.  U.  S.  865. 
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the  state;  and  (4)  because  it  was  in  contra- 
venUon  of  Article  Fourteen  of  the  Consti- 
tution of  the  United  State*,  and  was  with- 
out due  process  of  law. 

On  the  same  day  a  paper  was  filed,  en- 
titled a  plea  in  abatement,  which  prayed 
judgment  that  the  information  might  be 
quashed  for  the  same  reasons,  and  in  precise- 
ly the  words  of  the  motion  to  quash. 

On  the  same  day,  a  demurrer  was  filed  to 
the  "eighteen  paragraphs"  of  the  plea  in 
abatement,  upon  the  groimd  that  these  para- 
graphs did  not  state  facts  sufficient  to  con- 
stitute a  defense  or  to  raise  an  issue  upon 
the  plea. 

'Upon  the  same  day,  an  order  wa«  entered  r84] 
overruling  the  motion  to  quash,  to  which 
the  defendant  excepted. 

On  April  6  another  order  was  entered, 
sustaining  the  demurrer  as  to  the  eighteen 
"reasons  therein  set  forth,"  except  tbe 
ninth;  and  "the  court  doth  overrule  tiie  said 
demurrer  as  to  the  ninth  reason  therein  set 
forth,  with  leave  to  the  state  to  reply  in- 
stanter."  The  state  duly  excepted  to  tbe 
ruling  as  to  the  ninth  reason. 

On  the  same  day  a  "reply  to  the  ninth  par- 
agraph of  the  defendant's  plea  in  atwte- 
ment"  was  filed  by  the  state,  admitting  that 
the  defendant  had  had  "no  preliminary  ex- 
amination for  said  crime  referred  to  in  said 
ninth  paragraph,"  but  alleging  that  be 
waived  such  preliminary  examination  and 
his  right  thereto,  as  shown  by  the  records  of 
the  court. 

On  April  8,  1896,  a  demurrer  was  filed  to 
the  information,  and  upon  the  same  day  lx>th 
parties  appeared  in  court,  and  announced 
their  readiness  to  proceed  to  trial  upon  the 
ninth  paragraph  in  defendant's  plea  in 
abatement.  Thereupon  the  defendant  de- 
manded a  trial  by  jury,  and  the  court,  on 
consideration,  overruled  the  demand,  to 
which  ruling  the  defendant  duly  excepted. 
After  introduction  of  evidence,  pro  and  con, 
and  upon  due  consideration,  the  court  found 
that  Uie  defendant  had  waived  a  preliminary 
examination,  and  therefore  found  against 
him,  and  overruled  the  ninth  paragraph  of 
the  plea  in  abatement.  By  the  same  order 
the  demurrer  was  also  overruled.  The  de- 
fendant being  arraigned,  refused  to  plead, 
whereupon  the  court  entered  a  plea  of  not 
guilty,  and  the  trial  proceeded,  and  resulted 
in  a  verdict  finding  the  defendant  guilty 
upon  tbe  fourth  count  of  embezzling  $2.5(H), 
upon  the  ninth  count  of  embezzling  $3,000, 
and  upon  the  eleventh  count  of  embezzling 
$100,000. 

Motion  for  a  new  trial  being  overruled, 
defendant  was  sentenced  to  fine  and  impris- 
onment upon  the  fourth,  ninth,  and  eleventh 
counts. 

"The  case  was  carried  to  the  supremecourt  [8S} 
of  Nebraska  and  the  judgment  affirmed. 
The  court  delivered  an  opinion,  in  which  it 
stated  that  "a  plea  in  abatement  was  filed, 
to  which  the  county  attorney  interposed  a 
demurrer,  which  was  overruled  as  to  the 
ninth  ground  of  the  plea  and  sustained  as  to 
the   ouier    seventeen    grounds    therein    set 
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lorth."  The  petition  in  error,  it  was  stated. 
eontained  279  assignments,  the  only  ones  of 
which  could  be  said  to  involve  a  Federal 
question  being,  first,  that  the  state  had  no 
{lathority  to  prosecute  hj  information,  and 
second,  tiie  refusal  of  the  court  to  call  a  jury 
to  pass  upon  the  issue  tendered  by  the  ninth 
paragraph  of  the  plea  in  abatonent,  that 
the  defendant  waived  a  preliminary  exami- 
nation before  the  magistrate.  This  opinion 
was  filed  May  -IS,  1897.  61  Neb.  581,  71  N. 
W.  444. 

On  September  20,  1897,  plaintiff  in  error 
filed  in  the  supreme  court  of  the  state  assign- 
ments of  error  which  appear  to  have  been  in- 
tended for  this  court,  and  on  September  18, 
1899,  served  upon  the  attorney  general  a  pe- 
tition to  this  court  for  the  allowance  of  a 
writ  of  error  upon  the  groimd,  first,  that  the 
plaintiff  was  convicted  upon  an  information, 
and,  second,  because  he  had  been  denied  a 
jury  trial  upon  the  issue  tendered  by  special 
plea,  that  he  had  had  no  preliminary  exami- 
nation and  had  not  waived  the  same. 

Mr.  Joel  W.  West  argued  the  cause  and 
Hied  a  brief  for  plaintiffs  in  error. 

Mr.  Oonrtantliiw  J.  Satyth  argued  the 
eftuae  and  filed  a  brief  tor  defendant  in  er- 
ror. ' 

Contention*  of  counsel  sufficiently  appear 
in  the  opinion. 

{85]  *Mr.  Justice  Bro'wn  delivered  the  opinion 
of  the  court: 

Two  questions  were  raised  in  the  briefs  and 
argument  of  the  plaintiff  in  error:  First, 
that  a  proceeding  by  information  for  a 
felony  was  not,  so  far  as  the  state  of  Ne- 
braska is  concerned,  due  process  of  law,  un- 
der the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  Second, 
that  the  trial  by  the  court  without  a  jury, 
of  the  issue  raised  by  the  ninth  plea  in 
abatement,  whether  the  defendant  had 
waived  a  preliminary  examination,  was  not 
due  process  of  law. 

[86]  •!.  The  first  question,  so  far  as  it  applies 
to  states  in  general,  was  settled  adversely 
to  the  insistence  of  tiie  plaintiff  in  error,  in 
Hurtado  v.  California,  110  U.  S.  616,  28  L. 
ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292,  in  which  it 
was  held  that  a  prosecution  for  murder  did 
not  necessarily  require  an  indictment  by  a 
grand  jury,  where  the  Constitution  of  the 
Slate  authorized  prosecutions  for  felonies  by 
information.  Subsequent  cases  have  done 
nothing  to  weaken  or  qualify  the  force  of 
tliis  decision.  Its  principle  was  applic^  in 
R«  Kemmler,  136  U.  S.  436,  34  L.  ed.  510,  10 
Sup.  Ct.  Rep.  930,  to  a  law  of  New  York 
providing  for  the  punishment  of  death  by 
electricity;  in  Dent  v.  West  Virginia,  129 
U.  S.  114,  32  L.  ed.  623,  9' Sup.  Ct.  Rep.  231, 
to  a  statute  subjecting  physicians  to  pun- 
ishment who  practised  medicine  without  a 
certificate  as  to  their  competency;  in  Cald- 
MH)tl  T.  TeaMg,  137  U.  S.  692,  34  L.  ed.  816, 
11  Sup.  Ct.  Rep.  224,  to  a  statutory  indict- 
ment for  murder  under  the  laws  of  Texas; 
and  in  Bollinger  r.  Davie,  146  U.  S.  314,  36 
L.  ed.  986,  13  Sup.  Ct.  Rep.  105,  to  a  state 
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statute  conferring  upon  one  charged  with 
crime  the  right  to  waive  a  trial  by  jury,  and 
to  elect  to  be  tried  by  the  court.  It  was  also 
cited  with  approval  in  Baldwin  v.  Kansas, 
129  U.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct.  Rep. 
193 ;  Leeper  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct.  Rep.  677 ;  McNulty  v.  Cat- 
ifomia,  149  U.  S.  645,  37  L.  ed.  882,  13  Sup. 
Ct.  Rep.  959;  Holden  v.  Hardy,  169  U.  S. 
383,  42  L.  ed.  788,  18  Sup.  Ct.  Rep.  383,  and 
in  Hagar  v.  Reclamation  Diet.  No.  108,  111 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663. 

It  is  insisted,  however,  that  under  the  act 
of  Congress  of  April  19,  1864  (13  Stet.  at 
L.  47,  chap.  59),  enabling  the  people  of  Ne- 
braslnt  to  form  a  Constitution  and  a  state 
government  for  admission  into  the  Union, 
the  power  given  to  that  state  is  restricted  in 
that  particular.  After  authorizing  the  in- 
habitants to  form  for  themselves  a  Constitu- 
tion and  slate  government,  and  providing  for 
a  constitutional  convention,  the  4th  section 
of  the  act  required  ""that  the  members  of  the 
convention  .  .  .  shall  declare,  on  behalf 
of  the  people  of  said  territory,  that  they 
adopt  the  Constitution  of  the  United  States; 
whereupon  the  said  convention  shall  be,  and 
it  is  hereby,  authorized  to  f6rm  a  Constitu- 
tion and  state  government."  We  are  in- 
formed, however,  as  a  matter  of  history,  in 
Brittle  v.  People,  2  Neb.  198,  that  the  people 
of  the  territory  being  at  that  time  opposed 
to  becoming  a  state,  the  convention  ad- 
journed sine  die  without  taking  action  be- 
yond its  own  organization. 

Subsequently,  however,  the  territorial  leg- 
islature, without  'calling  a  convention.  [87J 
framed  a  Constitution  which  was  submitted 
to  and  adopted  by  tbepeople  at  an  election 
held  June  21,  1866.  This  Constitution  con- 
tained the  following  provision  (schedule,  S 
6) :  "This  Constitution  is  formed,  and  the 
state  of  Nebraska  asks  to  be  admitted  into 
the  Union  on  an  equal  footing  with  the  origi- 
nal states,  on  the  condition  and  faith  of  the 
terms  of  the  proposition  stated  and  specified 
in  an  act  of  Congress  approved  April  19th, 
1864,  authorizing  the  people  of  the  territory 
to  form  a  Constitution  and  state  govern- 
ment; the  people  of  the  state  of  N&raska 
hereby  accepting  the  conditions  in  said  act 
specified." 

At  its  following  session  and  on  February 
9,  1867  (14  Stat,  at  L.  301,  chap.  36),  Con- 
gress passed  another  act  admitting  the  state 
of  Nebraska  into  the  Union  "upon  an  equal 
ftoting  with  the  original  states  in  all  re- 
spects whatsoever,"  though  the  2d  section  of 
this  act  declared  "that  the  said  state  of  Ne- 
braska shall  be,  and  is  hereby  declared  to  l>e, 
entitled  to  all  the  rights,  privileges,  grants, 
and  immunities,  and  to  be  subject  to  all  the 
conditions  and  restrictions,  of  an  act  entitled 
'An  Act  to  Enable  the  People  of  Nebraska  to 
Form  a  Constitution  and  State  Government, 
and  for  the  Admission  of  Such  State  into  the 
Union  on  an  Equal  Footing  with  the  Original 
States.*" 

The  argument  of  the  plaintiff  in  error  in 
this  connection  is  that,  by  these  acta,  the  peo- 
ple of  Nebraska  adopted  the  Constitution  of 
the  United  Utates,  and  thereby  the  first  eight 
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•mendmento  containing  the  Bill  of  Rights  be- 
came incorporated  in  the  Constitution  of  the 
state,  and  that  the  right  to  proceed  for  felo- 
nies, other  than  by  an  indictment  of  a  grand 
jury  (as  required  by  the  Fifth  Amendment), 
was  taken  away  from  such  state. 

But  conceding  all  that  can  be  claimed  in 
this  connection,  and  that  the  state  of  Ne- 
braska did  enter  the  Union  under  the  condi- 
tion of  the  enabling  act,  and  that  it  adopted 
the  Constitution  of  the  United  States  as  its 
fundamental  law,  all  that  was  meant  by  these 
words  was  that  the  state  acknowledged,  as 
every  other  state  has  done,  the  supremacy  of 
the  Federal  Constitution.  The  Ist  section  of 
the  aet  of  1867,  admitting  the  state  into  the 
Union,  declared  "that  it  is  hereby  admitted 
(88]  'into  the  Union  upon  an  equal  footing  with 
the  original  states  in  all  respects  whatso- 
ever." It  is  impossible  to  suppose  that,  by 
such  indefinite  language  as  was  used  in  the 
enabling  act.  Congress  intended  to  differenti- 
ate Nebraska  from  her  sister  states,  even  if 
it  had  the  power  to  do  so,  and  attempt  to  im- 
pose more  onerous  conditions  upon  ner  than 
upon  them,  or  that  in  cases  arising  in  Ne- 
braska a  different  construction  should  be  giv- 
en to  her  Constitution  from  that  given  to  the 
constitutions  of  other  states.  But  this  court 
has  held  in  many  cases  that,  whatever  be  the 
limitations  upon  the  power  'of  a  territorial 
government,  tney  cease  to  have  any  operative 
force,  except  as  voluntarily  adopted  after 
such  territory  has  become  a  state  of  the 
Union.  Upon  the  admission  of  a  state  it  be- 
comes entitled  to  and  possesses  all  the  rights 
of  dominion  and  sovereignty  which  belonged 
to  the  original  states,  and,  in  the  language 
of  the  act  of  1867  admitting  the  state  of  Ne- 
braska, it  stands  "upon  an  equal  footing  wiUi 
the  original  states  in  all  respects  whatso- 
ever." Escanaba  d  I/.  U.  Transp.  Co.  v.  Ohi- 
cago,  107  U.  8.  078,  27  L.  ed.  442,  2  Sup.  Ct 
Rep.  185;  Cardwell  t.  American  Bridge  Co. 
113  U.  S.  205,  28  L.  ed.  959,  5  Sup.  Ct  Rep. 
423;  WiUamette  Iron  Bridge  Co.  v.  Bat<A, 
125  U.  S.  1,  31  L.  ed.  620,  8  Sup.  Ct.  Rep. 
811 ;  Ward  r.  Race  Borse,  163  U.  S.  504,  41 
L.  ed.  224,  10  Sup.  Ct.  Rep.  1076.  Indeed, 
the  legislation  of  Congress  connected  with 
the  admission  of  Nebraska  into  the  Union, 
so  far  as  it  bore  upon  the  question  of  citizen- 
ship, was  fully  considered  by  this  court  in 
the  case  of  Boyd  v.  Nebraska  ew  rel.  Thayer, 
143  U.  S.  136,  36  L.  ed.  103,  12  Sup.  Ct.  Rep. 
375,  and  the  conclusion  reached  that  upon  its 
admission  into  the  Union  the  citizens  of 
what  had  been  the  territory  became  citizenr 
of  the  United  States  and  of  the  state. 

This  court  has  also  repeatedly  held  that 
the  first  eight  amendments  to  the  Constitu- 
tion applied  only  to  the  Federal  courts,  and 
it  certeinly  could  never  have  been  intended 
that  these  amendments  should  be  imposed 
upon  Nebraska,  and  thereby  a  hard  and  fast 
rule  made  for  that  state  that  would  forever 
preclude  amendments  inconsistent  with  the 
Bill  of  Rights  of  the  Federal  Constitution, 
and  which  this  court  has  held  to  be  applica- 
ble only  to  Federal  courts.  As  we  have  re- 
peatedly held,  the  Fourteenth  Amendment 
was  not  intended  to  curtail  the  powers  of  the 
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states  to  so  amend  their  laws  as  to  make 
them  conform  to  the  wishes  of  their  citizens, 
to  'changed  views  of  administration,  or  tofAB] 
the  exigencies  of  their  social  life.  It  may  be 
readily  supposed  that  the  inhabitants  of  each 
state  understand  perfectly  their  own  local, 
needs  and  interests,  and,  with  the  facilities 
with  which  the  constitutions  of  the  several 
states  may  be  amended,  it  is  scarcely  possible 
that  any  evil  which  might  be  occasioned  by 
an  improvident  amendment  would  not  be 
readily  redressed.  Not  only  did  Congress  in 
the  act  of  1867  declare  that  Nebraska  was 
admitted  upon  an  equal  footing  with  the 
original  states,  but  the  whole  Federal  system 
is  based  upon  the  fundamental  principle  of 
the  equality  of  the  states  under  the  Constitu- 
tion. The  idea  that  one  state  is  debarred, 
while  the  others  are  granted,  the  privilege 
of  amending  their  organic  laws  to  conform 
to  the  wishes  of  their  inhabitants,  is  so  re- 

Sugnant  to  the  theory  of  their  equality  un- 
er  the  Constitlition  that  it  cannot  be  enter- 
tained even  if  Congress  had  power  to  mak« 
such  discrimination.  We  are  therefore  of 
opinion  that  the  provision  of  the  Constitu- 
tion of  Nebraska,  permitting  prosecutions 
for  felony  by  information,  does  not  conflict 
with  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States. 

2.  We  do  not  find  it  necessary  to  consider 
the  question  whether  the  court  denied  to  the 
defendant  due  process  of  law,  in  refusing  a 
jury  trial  upon  the  question  whether  he  had 
waived  a  preliminary  examination  before 
the  magistrate.  The  statute  of  Nebraska 
(Consol.  Stat.  S  6220),  providing  for  the 
piosecution  of  offenses  by  information,  re- 
quires that  "no  information  shall  be  filed 
against  any  person  for  any  offense  until 
such  person  shall  have  had  a  preliminary 
examination  therefor,  .  .  .  unless  such 
person  shall  waive  his  right  to  such  exami- 
nation." A  plea  in  abatement  is  said  to 
have  been  filed  upon  that  ground;  but  tha 
only  plea  in  abatement  which  appears  in  the 
transcript  of  the  record  before  us  sets  forth 
but  four  grounds:  First,  that  there  was  no 
authority  of  law  for  the  filing  of  an  infor- 
mation charging  the  defendant  with  a 
felony;  second,  Mcause  the  defendant,  under 
the  state  Constitution,  was  granted  immun- 
ity from  answering  to  a  criminal  charge, 
except  upon  presentment  or  indictment  by 
a  grand  jury;  third,  because  this  prosecu- 
tion is  in  contravention  of  the  state  Consti- 
tution,*guaranteeing  that  no  person  shall  l>e  [BO] 
deprived  of  life  or  liberty  witnout  due  proc- 
ess of  law;  fourth,  because  this  prosecution 
is  in  contravention  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  It  is  true  that,  in  the  demurrer  to 
this  plea  and  in  the  order  sustaining  such 
demurrer  it  would  appear  that  there  were 
eighteen  grounds  for  the  plea  in  abatement, 
and  that  as  to  the  ninth  grotmd,  the  demur- 
rer was  overruled,  with  leave  to  the  state 
to  reply  instanter.  From  the  reply  to  the 
plea  in  abatement  it  would  appear  that  the 
ninth  paragraph  of  the  plea  set  up  the  fact 
that  the  defendant  did  not  have  a  prelim- 
inary examination  as  required  by  law,  the  re- 
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ply  allM|in^  that  he  waived  it;  but  nowhere 
in  the  plea  in  abatement  does  it  appear  what 
this  ninth  paragraph  was,  although  the 
judgment  of  the  court  was  "that  the  defend- 
ant waived  a  preliminary  examination  be- 
fore the  examining  magistrate,  and  there- 
fore finds  against  the  defendant,  and  over- 
rules the  said  ninth  paragraph  of  the  said 
plea  in  abatement."  As  the  opinion  of  the 
Supreme  Court  also  discusses  the  ruling  of 
the  court  below  denying  to  the  defendant  a 
jury  trial  upon  this  ninth  paragraph,  we 
may,  perhaps,  be  at  liberty  to  take  notice  of 
it;  although  in  subdivision  9  of  rule  10,  un- 
der which  thia  record  was  printed,  it  is  said 
that  the  court  will  consider  nothing  but 
those  parts  of  the  record  designated  by  the 
parties,  and  the  errors  so  stated. 

But,  without  expressing  a  decided  opinion 
upon  this  point,  we  are  confronted  by  an- 
other difficulty  in  the  fact  that  it  is  nowhere 
allMfed  in  the  record  that  a  denial  to  the  de- 
fendant of  a  jury  trial  of  this  issue  was  vio- 
lative of  the  Constitution  of  the  United 
States.  It  is  true  that  in  the  fourth  para- 
graph of  the  plea  in  abatement  it  is  said 
that  "this  prosecution  is  in  the  contraven- 
tion" of  the  Fourteenth  Amendment,  but  this 
evidently  refers  to  the  prior  paragraphs, 
which  deal  only  with  a  prosecution  by  in- 
dictment. In  uie  opinion  of  the  court  dis- 
cussing this  question,  no  allusion  is  made  to 
the  denial  of  this  jury  trial  being  in  con- 
flict with  the  Fourteenth  Amendment,  and 
it  is  only  in  the  assignments  of  error  filed 
In  the  supreme  court  of  the  state  four 
months  after  its  judgment  of  affirmance, 
that  the  defendant  sete  it  up  as  the  denial 
191]  *of  a  Federal  right.  Indeed,  it  nowhere  ap- 
pears in  the  record  or  in  the  opinion  of  the 
supreme  court  that  tii«  denial  of  a  jury  trial 
of  this  issue  was  claimed  to  be  in  contra- 
vention even  of  the  state  Constitution.  The 
question  is  discussed  by  the  court  as  one  of 
general  law,  and  it  is  only  the  prosecution 
by  information  that  the  court  discusses  as  a 
constitutional  question. 

On  November  10,  1899,  the  chief  justice  of 
the  supreme  court  of  Nebraska  certifies  that 
the  oiuy  reference  made  by  the  plaintiff  in 
error  to  the  Constitution  of  the  United 
States  is  set  forth  in  certain  language 
quoted  from  his  brief.  From  this  brief  it 
would  appear  that  the  denial  of  the 
right  of  trial  by  jury  upon  the  ques- 
tion of  waiver  of  preliminary  exami- 
nation was  set  up  as  a  violation  of  the 
constitutional  provision  of  Nebraska  that 
"the  right  of  a  trial  by  jury  shall  remain  in- 
violate;" but  it  nowhere  appears  that  it 
was  claimed  to  be  in  violation  of  any  other 
provision  of  the  Constitution,  or  of  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

Upon  this  state  of  the  record  we  are  un- 
able to  say  that  the  decision  of  the  court  be- 
low was  against  a  title,  right,  privilege, 
or  immunity  specially  set  up  or  claimed  uy 
either  party  under  the  Constitution  of  the 
United  States. 

We  have  repeatedly  decided  that  an  ap- 
peal to  the  jurisdiction  of  this  court  must 
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not  be  a  mere  afterthought,  and  that  if  any 
right,  privilege,  or  immunity  is  asserted  un- 
der the  Constitution  or  laws  of  the  United 
States  it  must  be  specially  set  up  and 
claimed  before  the  final  adjudication  of  the 
case  in  the  court  from  which  the  appeal  is 
sought  to  be  maintained.  It  is  true  that 
this  court  has  sometimes  held  that,  if  a  Fed- 
eral question  appear  in  the  record  and  was 
decided,  or  such  decision  was  necessarily  in- 
volved in  the  case,  and  that  such  case  could 
not  have  been  determined  without  deciding 
such  question,  the  fact  that  it  was  not  spe- 
cially set  up  and  claimed  is  not  conclusive 
against  a  review  here;  but  such  cases  have 
usually,  if  not  always,  arisen  under  the  let 
or  2d  clauses  of  S  709,  and  have  involved  the 
validity  of  a  treaty,  statute,  or  authority 
exercised  under  the  United  States,  or  the 
validity  of  a  statute  or  authority  exercised 
under  a  state,*  where  such  statute  or  author-  [82] 
ity  is  alleged  to  be  repugnant  to  the  Consti- 
tution or  the  laws  of  the  United  States.  {Co- 
Inmbirt  Water  Power  Co.  v.  Columbia  Eleo- 
trio  Street  B.  Light  d  Power  Co.  172  U.  S. 
47.'5,  43  L.  ed.  521,  19  Sup.  Ct.  Eep.  247.)  In 
the  case  under  consideration  the  right  to  a 
trial  by  jury  is  claimed  under  the  Constitu- 
tion of  the  United  States;  but,  as  it  was 
never  set  up  or  claimed  prior  to  the  decision 
of  the  supreme  court  of  the  state,  it  is  too 
late  to  raise  the  question  here. 

The  fact  that  the  defendant  did  set  up  in 
his  plea  in  abatement  his  immunity  from 
prosecution  upon  an  information  of  the 
county  attorney  clearly  appears,  but  we  are 
not  at  liberty  to  consider  other  constitu- 
tional questions  which  might  have  been  in- 
volved if  they  had  been  properly  set  up  and 
claimed.  The  observations  of  this  court  in 
Dewey  v.  Des  Uoines,  17S  U.  S.  193,  43  U 
ed.  66S.  19  Sup.  Ct.  Bep.  379,  are  conclusive 
against  our  consideration  of  this  question. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  Nebraska  m  therefore  affirmed. 

Mr.  Justice  Harlaa  dissented. 


CITY  OF  NEW  ORLEANS 

V. 

JOHN  G.  WARNER. 

(See  8.  C.  Reporter**  «d.  92-97.) 

Decree  vacated  and  new  decree  entered  nuno 
pro  tunc. 

A  decree  nitno  pro  tunc  Is  properly  entered  on 
rehearing  In  Hen  ot  the  former  decree,  which 
Is  set  aside  because  a  fact  was  overlooked, 
when  the  petitioner  has  died  In  the  meantime. 

[No.  172.] 

Leave  granted  to  file  petition  for  rehearing 
December  11,  ISSS.  Decree  of  affirmance 
entered  nunc  pro  tunc  January  IS,  1900. 

ON  MOTION  for  a  rehearing  upon  briefs 
filed  and  upon  an  affidavit  of  death  of 
the  petitioner,  John  O.  Warner,  on  March 
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21,  1809.  Decree  set  aside  and  new  decree 
entered  nunc  pro  tunc. 

See  same  case  below,  60  U.  S.  App.  131,  87 
led.  Rep.  820,  31  C.  C.  A.  238. 

This  ca«e  was  decided  in  175  U.  S.  120, 
ante,  06,  20  Sup.  Ct.  Rep.  280,  on  writ 
of  certiora,ri  to  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit.  The 
decision  sustained  a  recovery  of  interest  on 
drainage  warrants,  but  limited  that  recovery 
to  interest  accruing  after  the  suit  was  com- 
menced, on  the  ground  that  there  had  been 
no  presentation  of  the  warrants  for  payment, 
as  the  statute  and  warrants  required  in  or- 
der to  make  them  bear  interest.  For  that 
reason  the  conclusion  of  the  court  was  that 
the  decree  of  the  court  of  appeals  allowii^ 
interest  on  the  warrants  from  June  6,  1876, 
should  be  modified  so  as  to  allow  interest 
only  from  November  26,  1.804,  which  was  the 
date  of  filing  the  bill  and  issuing  the  sub- 
pcena.  But  a  petition  was  filed  for  a  limited 
rehearing,  pointing  out  that  the  warrants 
were  in  fact  presented  for  payment  and  offer- 
ing the  warrants  in  evidence  with  an  indorse- 
ment thereon  showing  the  fact  of  such  pre- 
sentation, and  affidavit  was  made  showing 
the  death  of  the  petitioner  on  March  21, 
1800. 

Metara.  Bielutrd  DeOray,  J.  D.  Ronse, 
WllllMn  Grant,  and  Wbeeler  H.  Peok- 
Iiaiii  filed  a  brief  supporting  the  petition. 

Messrs.  Samnel  Ii.  Ollmore  and  Branoh 
K.  Miller  on  behalf  of  the  city,  in  oppo- 
sition thereto. 

f97]     *Mr.  Justice  Brewa  delivered  the  opinion 
of  the  court: 

It  appearing  in  this  case  that  the  court 
overlooked  the  fact  that  the  drainage  war- 
rants which  formed  the  basis  of  this  suit 
were  duly  presented  for  payment  on  June  6, 
1876,  it  is  ordered  that  the  decree  heretofore 
entered  in  this  case  be,  and  is  hereby,  vacated 
and  set  aside,  and  that  a  new  decree  be  en- 
tered nunc  pro  tunc  as  of  March  13,  1800, 
aflirming  the  decree  of  the  Circuit  Court  of 
Appeals  in  all  respects. 


THE  NEWFOUNDLAND. 

Prize — order  for  further  proof  heoattse  of 
auapicion — sufficiency  of  evidence  to  justi- 
fy  forfeiture — attempt  to  run  blockade. 

(See  8.  C.  Reporter's  ed.  97-114.) 

1.  An  order  for  fartlier  proof  In  case  of  the 
libel  of  a  vessel  as  a  prise  for  trying  to  vio- 
late 0  blockade  Is  not  an  abase  of  discretion, 
wb«r«  the  circomstances  created  a  snsplclon 
of  an  iDtentloo  to  enter  the  blockaded  port. 

2.  The  forfeltnre  of  a  vessel  as  a  prixe  for  at- 
tempting to  run  a  blockade  sboald  not  be 
made  on  evidence  wblch  consists  of  sosplcloos 
cIrcQmstances  merely,  although  they  make 
probable  cause  for  the  capture  of  the  ship  and 
lastlfleatlon  of  her  captors. 

[No.  166.] 

Argued    November    S,    6,    1899.     Decided 

January  IS,  1900. 
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APPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina  condemning  and  for- 
feiting  a  ship  and  cargo  as  prizes  of  war. 
Reversed. 

See  same  case  below,  80  Fed.  Rep.  00  and 
610. 

The  facts  are  stated  in  the  opinion. 

Mr.  Theodore  O.  Barker  argued  the 
cause  and,  with  Ur.  O.  A.  R.  Rowlings,  filed 
a  brief  for  appellants : 

In  the  absence  of  all  evidence  to  condemn, 
an  opportunity  should  not  be  given  to  cap- 
tors to  hunt  up  evidence  or  to  make  a  case 
de  novo  against  a  claimant. 

The  Liverpool  Packet,  1  Gall.  52.5,  Fed. 
Cas.  No.  8,406 ;  12  Browne.  Civ.  &.  Adni.  Law, 
pp.  462,  453;  The  George,  1  Wheat.  408,  4  L. 
ed.  123;  The  Ann  Green,  1  Gall.  274,  Fed. 
Cas.  No.  414;  The  Sarah,  1  C.  Rob.  313,  note; 
The  Pizarro,  2  Wheat.  227,  4  L.  ed.  226; 
The  Springbok,  6  Wall.  1,  sub  nom.  The 
Spi-ingbok  v.  United  States,  18  L.  ed.  480. 

The  rule  is  to  take  the  original  evidence 
of  the  claimant  ae  conclusive,  if  not  im- 
peached. 

The  Haabet,  6  Q.  Rob.  64. 

Suspicion  of  intention  cannot  take  the 
place  of  proof  of  acts. 

The  Wren.  6  Wall.  682,  sub  nom.  The  Wren 
V.  United  States,  18  L.  ed.  876;  The  Flying 
Scud,  6  Wall.  26S,  sub  nom.  The  Plying 
Scud  y.  United  States,  18  L.  ed.  760;  The 
Sea  Witch,  6  Wall.  243,  sub  nom.  United 
States  V.  The  Sea  Witch,  18  L.  ed.  786;  Maley 
V.  Shattuck,  3  Cranch,  488.  2  L.  ed.  607 ;  The 
John  Gilpin,  Blatchf.  Prize  Cas.  661,  Fed. 
Cas.  No.  7,344;  Fitzsimons  v.  .Vetcporf  /n». 
Co.  4  Cranch,  185.  2  L.  ed.  591 ;  The  yereide, 
9  Cranch,  388,  3  L.  ed.  760;  The  Columbia, 
1  C.  Rob.  154;  Olivcra  v.  Union  Ins.  Co.  3 
Wheat.  197,  4  L.  ed.  368;  The  Empress, 
Blatchf.  Prize  Cas.  175,  Fed.  Cas.  No.  4,477. 

■issistant  Attorney  General  Hoyt  argued 
the  cause  and,  with  Messrs.  Joseph  K.  Mo- 
Cammon  and  James  H.  Hayden,  filed  a  brief 
for  the  United  States  and  the  captors: 

The  allowance  of  further  proof  rests  in  the 
sound  discretion  of  the  prize  court. 

The  Sir  William  Peel,  6  Wall.  534,  sub 
nom.  United  States  v.  The  Sir  William  Peel, 
18  L.  ed.  600. 

*Mr.    Justice   MeKeaaa    delivered    the  [98} 
opinion  of  the  court: 

The  Newfoundland,  a  British  steamship, 
was  seizcU  off  the  coast  of  Cuba  on  lOth  July, 
1808,  by  the  United  States  ship  of  war  May- 
flower, on  the  ground  that  she  was  trying  to 
violate  the  blockade  of  Havana,  ^e  was 
sent  to  Charleston,  South  Carolina,  and 
there  libeled  with  her  cargo  as  prize  of  war. 
Testimony  was  taken  in  preparatorio,  and 
the  court  determined  it  to  be  insufficient  for 
condemnation,  and  on  motion  of  the  attor- 
ney for  the  United  States  ordered  further 
proof. 

Upon  that  proof  a  decree  was  entered  con- 
demning and  forfeiting  the  ship  and  cargo, 
and  they  were  ordered  to  he  sold.  From 
the  decree  this  appeal  is  prosecuted.  The  as- 
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■ignments  of  error  may  be  reduced  to  two 
contentions: 

1.  That  the  court  erred  in  making  an  or- 
der for  further  proof  because  the  testimony 
taken  in  preparatorio  afforded  no  legal 
foundation  for  doubt,  or  proof  of  any  overt 
*ct  to  justify  the  condemnation  of  the  ship. 

2.  That  the  additional  testimony  taken 
still  left  the  evidence  insufficient  for  con- 
demnation. 

(1)  Of  the  testimony  taken  t»  prepara- 
torio the  court  said: 

"Taking  the  testimony  which  alone  is  now 
before  the  court,  there  is  nothing  in  it  which 
shows  or  tends  to  show  that  the  Newfound- 
land, at  the  time  of  capture  or  at  any  other 
time,  was  heading  for  the  port  of  Havana 
or  any  other  port/' 

And,  further : 

"So  far  as  its  examination  has  extended, 
■o  case  has  been  found  where  a  sentence  of 
eondemnation  was  passed  upon  such  a  state 
of  facts  as  is  presented  in  this  record.  How 
(••]far  'short  the  cases  cited  fall  in  showing 
cause  for  condemnation,  the  circumstances 
hereinabove  recited  demonstrate.  These 
circumstances  do  no  more  than  create  a  sus- 
picion that  there  was  an  intention  to  enter 
a  Cuban  port  in  violation  of  the  blockade; 
but  suspicion,  however  well  founded,  is  not 

groof,  and  cannot  be  accepted  in  any  court 
1  place  of  evidence. 

'"There  must  be  some  overt  act  denoting 
•  an  attempt  to  do  the  thing  forbidden,  some 

fact  in  addition  to  the  proved  intention  to 
eommit  the  infraction,  which  shows  that  the 
unlawful  intent  to  persisted  in  and  is  being 
carried  into  execution. 

"As  thto  court  has  in  a  recent  case  had 
oeeasion  to  remark,  the  testimony  in  preparor 
torio  rarely  affords  opportunity  for  such 
proof.  From  the  master's  testimony  it  ap- 
pears that  Commander  Mackenzie  informed 
pirn  that  he  had  information,  through  a  let- 
ter from  the  American  consul  at  Halifax, 
^  that  the  Newfoundland  sailed  with  inten- 
tion to  run  the  blockade.  The  court  can  form 
no  opinion  as  to  the  probable  weight  of  such 
testiniony.  It  also  appears  that  Comman- 
der Mackenzie  thought  the  movements  and 
conduct  of  the  Newfoundland  on  the  night  of 
the  capture  suspicious.  The  court  has  per- 
sonal acquaintance  with  Commander  Mac- 
kenzie, and  knows  that  in  character,  intelli- 
gence, and  attainments  he  is  the  peer  of  any 
officer  of  the  navy;  but,  highly  as  it  values 
Ms  opinion,  it  cannot  accept  it  in  lieu  of 
proof;  it  furnishes  groimd  for  ordering  fur- 
ther evidence." 

It  is  urged  by  counsel  for  appellants  that 
the  court,  therefore,  based  its  order  for  fur- 
ther proof  upon  Commander  Mackenzie's 
opinion,  which,  even  if  otherwise  competent, 
was  not  in  evidence.  We,  however,  do  not 
tio  interpret  the  remarks  of  the  court.  It  is 
explicitly  stated  that  the  circumstances  cre- 
ated a  suspicion  of  an  intention  on  the  part 
of  the  ship  to  enter  a  Cuban  port,  but  that 
the  suspicion  was  insufficient  for  condemna- 
tion, without  some  proof  in  addition  show- 
ing an  overt  act,  which,  as  testimony  vi  pre- 
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paratorio'  rarely  afforded,  further  proof  was 
ordered. 

This  was  not  an  abuse  of  discretion,  and  is 
clearly  within  the  ruling  of  The  Sir  William 
Peel,  5  Wall.  534,  aub  nam.  United  States  v. 
The  Sir  "William  Peel,  18  L.  ed.  699.  In 
that  case  the  court  said  the  preparatory 
proof  which  consisted  *of  the  depositions  ofilOO] 
the  master  of  the  ship,  the  mate,  and  one 
seaman,  "clearly  required  restitution"  of  the 
ship,  and,  declaring  the  rule,  said,  through 
Chief  Justice  Chase,  that  "regularly  in 
cases  of  prize  no  evidence  is  admissible  on 
the  first  hearing,  except  that  which  comes 
from  the  ship,  either  in  the  papers  or  the 
testimony  of  persons  found  on  board. 

"If  upon  this  evidence  the  case  is  not 
sufficiently  clear  to  warrant  condemnation 
or  restitution,  opportunity  is  given  by  the 
court,  either  of  its  own  accord  or  upon  mo- 
tion and  proper  grounds  shown,  to  introduce 
additional  evidence  under  an  order  for  fur- 
ther proof." 

(2)  For  a  statement  of  the  case  we  may 
quote  from  the  opinions  of  the  district  court. 
They  clearly  marshal  and  review  all  incul-  , 

pating  and  exculpating  circumstances,  and 
give  the  impressions  of  the  court  of  the 
character  of  witnesses  the  most  important 
of  whom  testified  in  its  presence.  From 
the  first  opinion  rendered  on  the  testimony 
taken  in  preparatorio,  as  follows :     The  New-  | 

foundland  "cleared  from  Halifax,  Nova 
Scotia,  July  8,  1898,  for  Kingston,  Jamaica, 
and  Vera  Cruz,  Mexico.  She  carried  a  car- 
go of  fiour,  pork,  com,  wheat,  and  canned 
goods  shipped  by  David  Robertson  ft  Co. 
Bills  of  lading  were  issued  to  them  for  4,- 
386  packages  for  Kingston,  and  3,747  for 
Vera  Cruz.  These  bills  of  lading  are  in- 
dorsed by  them  in  blank.  The  charter  party 
was  for  a  voyage  of  three  months  to  ports  of 
the  United  States,  West  Indies,  Central  and 
South  America,  etc.,  in  the  customary 
printed  form;  and  written  therein  was,  'in- 
cluding open  Cuban  ports,  no  contraband  of 
war  to  be  shipped;'  and  was  to  terminate  at  ' 

Bbilifax.  Musgrave  ft  Co.  were  the  char- 
terers." 

"It  appears  from  the  master's  testimony 
that  he  was  instructed  by  the  charterers  to 
follow  the  directions  of  the  shippers  of  the  ', 

cargo,  and  he  received  from  Roliertson  ft  Co., 
through  the  former  captain,  verbal  instruc- 
tions to  clear  for  Kingston  and  Vera  Cruz, 
and  to  proceed  with  all  haste  to  the  north 
coast  of  Cul>a,  and  to  enter  either  the  port 
of  Sagua  la  Grande  or  Caibairien,  but  on  no 
account  to  enter  any  'blockaded  port;  and,[10IJ 
if  he  found  the  ports  of  Sagua  and  Caibairien 
blockaded,  to  proceed  to  Kingston  and  wire 
for  instructions.  It  seems  clear  from  this 
testimony  that  it  was  the  intention  of  the 
shippers  that  the  cargo  was  to  be  landed  at 
Sagua  or  Caibairien,  where  the  master  was 
instructed  that  he  would  be  met  by  pilots; 
and  that  Kingston  and  Vera  Cruz  were  'con- 
tingent' or  provisional  destinations.  Nei- 
ther Sagua  nor  Caibairien  were  included 
among  the  Cuban  ports  in  either  of  the  Pres- 
ident's proclamations  notifying  a  blockade 
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"The  Kewfonndland  sailed  from  Halifax 
on  July  9.  Her  speed  is  about  8  loiots ;  her 
registered  tonnage,  567  tons.  She  steered 
for  the  'Crooked  Inland  Passage'  in  the  Ba- 
hamas, passiiu:  thence  into  the  'Old  Bahama 
Channel,'  anC  going  in  the  direction  of 
Bagua  and  Caihairien,  she  reached  a  point 
northwestwardly  from  Nuevitas,  on  the 
north  coast  of  Cnba,  where  she  was  stopped 
by  the  United  States  ship  of  war  Badger  at 
12:46  A.  X.,  on  Monday,  July  18th.  Her  pa- 
pers were  examined  by  the  boarding  officer, 
who  informed  the  master  that  the  whole  is- 
land of  Cuba  was  blockaded,  and  was  al- 
lowed to  proceed  upon  her  course. 

"The  island  of  Jamaica  lies  almost  due 
south  from  Nnevitas,  which,  being  about  200 
miles  from  the  eastern  end  of  the  island  of 
Cub*,  it  is  contended  that  the  Newfoundland 
•hould  at  that  point  have  changed  her 
course,  and  proceeded  eastward  around  Cape 
Maysi,  and  thence  to  Kingston.  This  un- 
doubtedly would  have  been  the  shortest 
course,  and,  if  Kingston  was  the  destination, 
the  sailing  westward  from  Nnevitas  would 
have  carried  the  ship  many  hundreds  of 
miles  out  of  her  course.  It  may  be  here  ob- 
served that  on  the  log  book  kept  by  the  mate 
the  line  at  the  head  of  each  page  up  to  and 
including  Monday,  18th  July,  is,  Moumal 
from  Halifax,  N.  S.,  towards  Kinmton  and 
Vera  Cruz.'  On  Tuesday,  10th  July,  the 
head  line  is,  'Journal  from  Halifax,  N.  S., 
towards  Vera  Cruz  and  Kingston.'  If,  aft- 
er reaching  Nuevitas,  there  was  an  intention 
to  go  to  Vera  Cruz,  the  westwardly  course 
would  be  the  most  direct." 

From  the  second  opinion  on  final  hearing, 
as  follows: 

"Lieutenant  Evans,  in  command  of  the  IT. 
[102]S.  S.  Tecumseh,  'testifies  that  about  5 
o'dodc  in  the  afternoon  of  July  19th,  while 
on  his  station  in  the  blockading  squadron,  6 
or  8  miles  to  the  north  and  eastward  of  Ha- 
vana light,  and  about  Sy,  miles  from  the 
nearest  shore,  he  sighted  the  Newfoundland 
moving  towards  him  on  a  westerlv  course; 
that  he  immediately  stood  towards  her  at  full 
'  speed, — about  10  knots, — and  overhauled  her, 
•ending  his  mate  aboard  to  examine  her  pa- 
pers. He  estimates  his  position  at  the  time 
as  being  latitude  23°  IS'  N.,  longitude  82' 
«  13',  and  on  a  diagram  prepared  by  the  navi- 
gating officer  of  the  Mayflower,  and  offered 
ui  evidence,  he  fixes  her  position  as  being  un- 
questionably within  a  dotted  circle,  thinks 
that  it  was  about  the  center  of  the  circle, 
but,  having  taken  no  measurements  at  the 
time,  would  not  undertake  to  fix  it  closer 
than  withiu  3  miles.  He  fixes  the  hour  of 
boarding  at  S:3S,  and  says  that  he  left  her 
'in  the  vicinity  of  6  o'clock,'  she  bearing  off 
on  a  course  about  west  by  one-half  north. 
Mate  Nickerson,  of  the  Tecumseh,  fixes  her 
position  at  the  time  of  sighting  the  New- 
foundland at  6  to  8  miles  from  Morro  light, 
and  about  3Vi  to  4  miles  from  the  nearest 
shore,  the  Newfoundland  being  at  that  time 
about  0  miles  to  the  northward  and  east- 
ward, sailing  west;  the  Tectmiseh  sailing 
about  4  miles  to  overhaul  her.  He  fixes  the 
hour  of  boarding  at  S:3S  exactly,  and  says 
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that  he  returned  aboard  his  ship  alwut  5:60. 
He  failed  to  enter  upon  the  log  of  the  New- 
foundland the  hour  of  boarding,  as  is  usual- 
ly, and  always  should  be,  done.  He  locates 
the  point  of  boarding  upon  the  diagram  as 
does  Lieutenant  Evans;  saw  the  Newfound- 
land for  about  10  minutes  after  she  stood  off 
one  or  two  points  to  the  north  of  west;  and 
says  'it  b^fan  to  settle  down  dusk  then.' 

-Ensign  Pratt,  of  the  Mayflower,  whose 
watch  b^gan  at  8  o'clock,  testifies  that  about 
8:20  he  jncked  up  a  small  light  l>earing 
north  by  west  from  him;  reported  the  same 
to  the  commanding  officer,  who  ordered  the 
ship  headed  for  it  north  by  west,  and  the  en- 

fines  rung  ahead  full  speed.  Shortly  after 
eading  for  it,  the  light  was  lost,  but,  stand- 
ing on  the  same  course  about  20  minutes, 
and  putting  on  forced  4raft,  the  light  was 
pick«l  up  again  a  little  to  the  westward.  Al- 
tering *his  course,  and  heading  north -north-[  103] 
west,  the  light  shortly  disappeared  again. 
He  gradually  changed  his  course  to  the  west- 
ward until  he  headed  about  northwest, 
standing  on  that  course  about  30  minutes, 
still  not  seeing  the  light,  when  atx>ut  9 :  10  he 
sighted  it  again,  l>earing  southwest  on  his 
port  l>eam,  and  inshore;  headed  for  it  ayrain. 
and  stood  on  until  aliout  9 :30,  when  the  light 
was  seen  outshore  of  him  on  his  starboard 
beam,  and  headed  for  it  again,  and  came  up 
with  her  at  10  o'clocic  From  subsequent 
developments  it  is  probable  that  the  light 
thus  described  was  that  of  a  lantern  hang- 
ing on  the  wall  of  the  companionway  in  the 
after  deck-house  of  the  Newfoundland,  visi-  * 
ble  only  when  nearly  abeam  through  the 
doors  on  either  side.  It  would  be  open  only 
to  about  three  fourths  of  a  point  of  the  com- 
pass, and  the  Mayflower,  at  fiill  speed,  mak- 
ing at  times  IC  miles  an  hour,  would  pass 
the  point  of  visibility,  until,  by  changing  her 
course,  it  would  again  become  visible  and  be 
picked  up  first  on  one  quarter,  then  on  the 
other.  When  the  light  was  first  seen,  the 
Mayflower  was  heading  east-northeast,  and 
the  light  was  bearing  north  by  west  from 
her,  a  point  forward  of  the  port  beam,  and 
estimated  to  l>e  from  2  to  3  miles  distant. 
No  other  lights  were  seen  on  the  Newfound- 
land until  she  was  overhauled.  At  that 
time  all  of  the  regulation  lights  were  found 
to  be  burning  briehtly. 

"Lieutenant  Cmver,  navigating  officer  of 
the  Mayflower,  describes  the  chase  sutMtan- 
tially  as  above,  and  exhibits  a  tracing  made 
on  July  20th,  showing  the  estimated  posi- 
tions of  the  respective  vessels  at  the  time 
when  the  light  was  first  discovered  and  at 
the  time  of  the  eapture,  and  the  course 
sailed  by  each. 

"Commander  Mackenzie,  of  the  Mayflower, 
was  the  senior  officer  of  the  blockade  off  Ha- 
vana. The  Mayflower  covered  about  flve 
points  of  the  compass  on  the  I>earing  from 
Morro  light,  and  nad  been  on  that  station 
during  the  month  of  July.  He  says  that  about 
8:30  a  faint  light  was  reported  about  north 
by  west  of  him,  which  he  thought  was  a  plain 
lantern.  He  de8cril>es  the  chase,  and  locates 
tiie  positions  of  the  two  vessels  on  the  trac- 
ing prepared  by  Lieutenant  Culver.  From 
this  'l^timony  and  upon   this   diagram  itflOAl 
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would  appear  that  the  Kewfoundland,  when 
■  boarded  by  the  Tecumseh,  was  at  a^  point 
within  a  circle  whose  center  is  10%  miles 
from  Morro  light,  whose  bearing  was  south- 
west Vi  west. 

"The  testimony  from  the  Newfoundland, 
relating  to  the  same  matter,  will  now  be 
stated. 

"Captain  Malcolm,  the  master,  says  that 
he  was  boarded  by  the  mate  of  the  Tecumseh 
14  miles  off  shore — off  the  nearest  land — 
while  sailing  on  a  westward  course;  that  the 
boarding  officer,  after  examining  his  papers, 
advised  him  not  to  go  any  nearer  the  land, 
lest  he  should  get  a  shell  into  him,  and  left 
him  at  6:30;  that  thereafter  he  stood  on  a 
course  one  point  north  of  west  until  8 
o'clock,  when  the  Havana  light  bore  about 
south  by  west,  and  from  that  time  he  put  his 
ship  back  on  a  course  due  west,  which  he  fol- 
lowed until  boarded  by  the  Mayflower.  He 
exhibits  a  chart  on  which  he  has  marked  his 
course,  and  says  that  at  8:30  he  passed  Ha- 
vana light,  being  ITVi  miles  from  it;  that  at 
10  o'clock,  when  boarded  by  the  Mayflower, 
he  was  21  miles  from  Havana  light,  which 
bore  then  southeast  by  south  one-naif  south. 

"Salkus,  the  mate  of  the  Newfoundland, 
testifies  to  the  boarding  by  the  Tecumseh  at 
8:10,  and  that  the  Havana  lighthouse  and 
Horro  Castle  were  not  visible;  that  they 
started  on  their  course  at  6:30,  and  at  8:30 
were  abreast  of  Havana,  light,  which  bore 
south  about  16  or  17  miles.  In  explanation 
of  the  entry  in  his  log  he  says  that  he  took 
no  bearings  at  the  time  of  the  entry,  and 
knew  that  the  ship  was  farther  off  than  10 
miles.  He  sa^ys  that  at  the  time  of  the  cap- 
ture Morro  light  was  not  visible  from  the 
bridge,  but  that  he  saw  it  from  the  compass 
pole,  IS  feet  above  the  bridge. 

"Payne,  the  engineer,  testified  to  the 
boarding  by  the  Tecumseh  at  6:10,  and  his 
log  contains  an  entry  showing  that  the  en- 
gines stopped  at  6:10,  and  started  again  at 
6:30. 

"It  thus  appears  that  there  is  a  wide  diver- 
gence in  the  testimony  as  to  the  point  at 
which  the  Newfoundland  was  when  boarded 
by  the  Tecumseh,  and  some  divergence  as  to 
the  time  of  such  boarding. 

"Lieutenant  Evans  and  his  mate  fixed  this 
£105]location  within  *a  circle  whose  radius  is  3 
miles.  They  say  that  they  are  certain  as  to 
her  location  within  3  miles,  and  believe  that 
she  was  about  the  center  of  that  circle,  which 
is  lOVi  miles  from  Morro  light  Captain 
Malcolm  and  his  mate  fix  the  location  at  a 
point  24  miles  from  Morro  light,  13% 
miles  from  the  center  of  the  circle  above  re- 
ferred to,  and  10V4  niiles  from  that  i>oint  of 
the  circle  nearest  to  the  Newfoundland. 

"There  is  marked  discrepancy,  and  the 
first  point  to  be  decided  is.  Which  is  correct? 
Applying  the  usual  tests  by  which  testimony 
is  weighed, — the  intelligence  of  the  witness- 
es, their  opportunities  for  knowing  the 
truth,  the  likelihood  of  error  arising  from 
considerations  of  interest,  and  other  influ- 
ences which  commonly  sway  men's  minds, — 
there  can  be  no  doubt  that  there  is  a  prepon- 
derance of  probability  in  favor  of  that  side 
176  XT.  S. 


which,  having  na  interest  in  the  controversy, 
has  the  greater  opportunity  of  knowledge. 

"Lieutenant  Evans  and  his  mate  were  oa 
cruising  grounds  with  which  they  were  fa- 
miliar. There  could  be  no  difficulty  in  as- 
certaining their  position  from  the  bearing  of 
Morro,  which  was  in  plain  sight,  day  and 
night.  They  were  within  3  or  4  miles  of  the 
shore,  with  well-defined  objects  from  which 
bearings  could  be  had.  It  was  their  mani- 
fest duty  to  know  where  they  were,  for  they 
had  to  keep  within  certain  prescribed  limits. 
They  are  men  of  education,  character,  and 
intelligence,  and  their  testimony  cannot  be 
discredited  without  imputing  to  them  a  reck- 
less carelessness  for  wnich  there  is  no  war- 
rant. 

"Neither  Captain  Malcolm  nor  his  mate 
wore  familiar  with  the  locality.  The  former 
had  once  before  been  to  Havana,  the  latter, 
never.  Their  interest  is  obvious.  I  have  no 
difficulty  in  coming  to  the  conclusion  that 
the  preponderance  of  evidence  fixes  the  posi- 
tion of  the  Newfoundland  within  the  de- 
scribed circle  when  boarded  by  the  Tecum- 
seh. I  am  not  so  clear  as  to  the  time,  lite 
mate  Nickerson  fixes  it  at  5:35  precisely,  and 
says  that  he  returned  to  the  Tecumseh  at 
5:50;  but  he  says  that  he  watched  the  New- 
foundland for  about  ten  minutes  after  she 
left,  when  'it  began  to  settle  down  dusk.' 
*"The  sun  set  in  that  latitude  on  that  day[ 
about  6:30,  and  there  is  little  twilight 

•'The  officers  of  the  Newfoundland  fix  the 
hour  of  boarding  at  6:10  and  the  time  of  de- 
parture at  6 :30,  and  these  figures  are  entered 
upon  the  engineer's  log.  This  log  has  been 
in  possession  of  the  claimant  since  the  cap- 
ture, and  some  erasures  appear  in  another 
part  which  may  hereafter  call  for  comment, 
and  it  therefore  cannot  be  accepted  as  abso- 
lute verity,  but  giving  the  ship  the  benefit  of 
the  reasonable  doubt  which  the  testimony 
warrants,  assuming  that  she  sailed  at  6:30, 
she  is  next  seen  by  Ensign  Pratt  about  8:20, 
when  he  sighted  a  small  light  bearing  north 
by  west  from  the  Mayflower,  whose  station  on 
the  cruising  ground  lay  next  west  of  the  Te- 
cumseh, and  whose  position  at  that  time  wa* 
about  6  miles  north  by  west  from  Morro 
light.  This  small  light  was  estimated  to  be 
about  2  or  3  miles  from  the  Mayflower.  The 
mate  of  the  Newfoundland  made  this  entry 
upon  her  log:  '8:30  Havana  light  bearing 
south  10  miles.'  If  this  testimony  is  taken 
as  true,  this  would  place  the  Nevrfoundland 
at  a  point  7  miles  from  the  center  of  the  cir- 
cle adopted  as  the  point  of  departure,  and  10 
miles  from  the  extreme  western  circumfer- 
ence of  it,  and  it  would  follow  that  she  had 
consumed  two  hours  in  making  that  distance. 
As  her  speed  during  her  voyage  was  on  an 
average  nearly  8  knots  an  hour,  there  is  a 
considerable  margin  of  time  to  be  accounted 
for,  which  phe  endeavors  to  do  by  fixing  her 
location  at  8:30  at  a  point  17  miles  from  Ha- 
vana. This  is  the  testimony  of  her  master, 
and  the  mate  concurs  in  it,  saying  that  the 
entry  in  his  log  was  not  an  accurate  state- 
ment of  the  ship's  position  at  that  time; 
that  it  was  only  intended  to  show  that  she 
was  at  least  10  miles  from  Havana  light.  It 
is  not  necessary  to  discuss  nor  decide  now 
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how  far  a  ship  ii  concluded  by  the  entries  in 
her  log.  If  tne  party  making  such  entry  is 
shown  to  have  been  drunk  at  the  time,  or 
habitually  careless,  or  if  made  in  a  perfimc- 
tory  way,  without  observations  or  the  op- 
portunity of  observation,  little  weight  might 
be  given  it;  but,  the  log  being  intended  to 
be  a  correct  record  of  the  facts  contained 
therein,  an  entry  made  with  full  knowledge 
[107]and  opportunity  of  ascertaining  'the  truth 
must  be  accepted  as  the  truth  if  it  tells 
against  the  party  making  it,  and  can  be  de- 
nied no  more  than  a  deed.  If  it  is  the  result 
of  a  mistake,  there  must  be  conclusive  evi- 
dence of  the  mistake.  It  is  sufficient  to  say 
that  such  evidence  has  not  been  adduced 
here,  and  the  entry  upon  the  log,  confirmed 
as  it  is  by  the  testimony  from  the  Mayflower, 
Axes  the'  position  of  the  Newfoundland  at 
8:30  at  a  point  about  10  miles  from  the  Ha- 
vana light.  From  that  point  to  the  point  of 
seizure  her  course  can  be  marked  with  suffi- 
cient accuracy.  That  she  sailed  on  a 
straight  course  from  8:30  to  10  o'clock,  and 
that  such  course  led  her  away  from  the  en- 
trance into  the  port  of  Havana,  is  entirely 
clear,  whether  the  point  was  17  miles  from 
Morro  light,  as  claimed  by  the  Mayflower,  or 
21  miles,  as  claimed  by  the  Newfoundland, 
or  18  miles,  as  agreed  upon  by  her  master 
and  Knsign  Pratt  as  the  point  from  which 
they  took  their  departure  after  the  seizure, 
when  they  started  upon  their  voyage  to 
Charleston. 

"The  next  incriminating  charge  is  that  the 
Newfoundland  was  sailing  without  lights. 
Ensign  Pratt,  who  first  sighted  her,  says  he 

? licked  up  a  small  light.  All  the  witnesses 
rom  the  Mayflower  describe  this  light  as 
that  from  an  ordinary  lantern,  and  not  the 
masthead  light.  None  of  these  witnesses 
saw  any  of  the  regulation  lights  until  they 
came  up  with  her  about  10  o'clock,  when  they 
were  ail  brightly  burning.  After  the  chase 
began,  these  regulation  running  lights,  being 
visible  only  two  points  abaft  the  b«im,  would 
naturally  not  be  seen. 

"Oominfr  westward  from  the  point  where 
she  left  the  Tecumseh  to  the  point  where  the 
faint  light  was  sighted,  her  masthead  light, 
whose  visibility  by  the  regulations  is  at  least 
6  miles,  should  certainly  have  been  seen  if 
there  wa»  proper  vigilance  aboard  the  May- 
flower. That  Ensign  Pratt  was  vi^lant  is 
demonstrated  by  the  fact  that  he  picked  up 
the  dim  light  2  or  3  miles  off  at  8:20.  He 
went  on  duty  at  8  o'clock.  The  oflicer  who 
had  the  watch  before  that  hour  was  not  ex- 
amined, nor  were  the  lookouts,  who  are  de- 
scribed by  Commander  Mackenzie  as  uncom- 
monly efficient  men.  As  it  is,  the  testimony 
[lOSJieave's  this  questionopentoreasonable'doubt, 
while  it  is  probable  that  the  masthead  light, 
if  burning,  and  not  screened,  would  have  been 
visible  to  Ensign  Pratt  at  the  time  he  de- 
scried the  small  light,  he  does  not  say  with 
certainty  that  it  would  have  been,  there  be- 
ing but  a  narrow  limit  of  visibility. 

"Tlie  witnesses  from  the  Newfoundland, 
including  the  sailor  who  lit  them,  all  testi- 
fy th.at  the  lights  were  lit  at  the  usual  hour, 
«nd  they  were  all  burning  when  she  was 
overhauled. 
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"Commander  Mackenzie  and  other  witnesa- 
ei  from  the  Mayflower  all  testify  that  the 
small  light  already  described  wsls  the  only 
one  seen;  that  there  were  no  stray  light*, 
such  as  are  oommonly  seen  aboard  a  steamer 
in  the  night-time. 

"Taking  the  point  of  departure  to  be  some- 
where within  the  circle  already  described, 
and  the  time  of  departure  at  6:30,  and  the 
rate  of  speed  at  nearly  8  knots,  and  following 
the  courses  described, — west  by  north  until 
8  o'clock,  and  then  due  west  until  10  o'clock, 
— and  plotting  it  upon  the  chart,  I  must  con- 
clude that  she  would  have  been  some  miles 
farther  west  than  either  the  point  claimed  by 
her  or  the  point  testiled  to  by  the  officers 
of  the  Mayflower,  at  the  point  of  capture  at 
10  o'clock,  unless  she  had  loitered  some- 
where upon  her  route. 

"Outside  the  domain  of  the  exact  sciences, 
absolute  certainty  is  rarely  attainable,  and 
there  must  always  be  an  element  of  doubt  as 
to  every  transaction  the  proof  of  which  rests 
upon  fallible  human  testimony,  nowhere 
more  fallible  than  in  estimates  of  location 
and  distances  upon  water. 

"We  will  now  look  into  the  character  and 
conduct  of  the  Newfoundland,  to  see  whether 
her  presence  off  Havana  is  consistent  with  ' 

innocent  intent. 

"She  is  a  small  steamship,  lately  employed 
in  the  sealing  business.  She  sailed  from 
Halifax  July  9th,  loaded  with  a  cargo  of 
provisions,  under  command  of  Captain  Mal- 
colm, who  was  employed  for  that  voyage. 
She  had  two  clearances,  one  for  Kingston  and 
one  for  Vera  Cruz.  Commander  Mackenzie 
testifies  that  it  is  not  the  practice  of  any 
American  customhouse  to  give  two  clearan- 
ces. Captain  Malcolm  says  that  this  *is  notr]00i 
unusual  in  Halifax,  and  that  he  has  gener- 
ally had  separate  clearances  for  separate 
ports,  sometimes  5  or  6,  whenever  he  had  car- 
go for  each.  We  have  no  statute  prescrib- 
ing any  regulation  on  this  subject,  and  wher- 
ever a  ship  has  separate  cargo  for  separate 
ports  I  can  see  no  reason  why  she  shotild  not 
nave  a  clearance  for  each,  and  I  am  informed 
that  it  is  the  custom  at  this  port  to  give 
such  separate  clearances.  While  I  cannot 
hold  that  separate  clearances  for  Kingston 
and  Vera  Cruz  were  in  themselves  suspi- 
cious, it  is  a  cause  of  grave  and  just  suspicion 
that  her  re:il  and  primary  destination  was 
to  neither  of  those  ports,  as  subsequent 
events  proved.  Captain  Malcolm,  in  his  tes- 
timony in  preparatorio,  said  that  his  verbal 
instructions  were  to  sail  for  Caibairien  or 
Sagua  la  Grande,  and,  if  those  porta  were 
blockaded,  to  go  to  Kingston  and  cable  for 
orders.  For  reasons  into  which  it  is  not  the 
province  of  this  court  to  inquire,  neither 
Sagrua  nor  Caibairien  were  included  among 
the  ports  blockaded  under  the  proclamation 
of  the  President,  and  he  had  the  right  to  go 
to  cither.  Whether  in  so  doing  without 
proper  clearances  he  would  have  incuired 
penalties  under  the  municipal  regulations  of 
Great  Britain  or  of  Spain  is  not  within  the 
scope  of  this  inquiry;  certain  it  is  that  he 
would  have  committed  no  offense  cognizable 
here. 
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"Taking  his  course  to  the  southward,  he 
next  appears  off  Nuevitas,  where  he  is  board- 
•d  by  Lieutenant  Titus,  of  the  U.  S.  S.  Bad- 
ger, and  is  informed  by  him  that  the  whole 
coast  of  Cuba  is  blockaded.    The  case  is  not 

S resented  in  an  aspect  which  requires  any 
etermination  of  the  question  whether  that 
sort  of  a  blockade  was  effective  or  legal,  as 
he  did  not  go  to  either  Sagua  or  Caibairien 
for  the  purpose  of  testing  its  validity,  which 
he  might  well  have  done.  According  to  his 
testimony  in  preparatorio,  and  it  is  re- 
peated on  this  hearing,  he  abandoned  all 
thought  of  entering  either  of  those  ports  up- 
on hearing  that  they  were  blockaded.  His 
course  then  should  have  been  around  the 
eastern  end  of  the  island  of  Cnba  to  Kings- 
ton, by  way  of  Cape  Maysi,  for  the  course 
around  the  western  end,  by  Cape  An- 
tonio, was  nearly  a  thousand  miles  further. 
In  these  days  of  sharp  competition,  intelli- 
£110]gent  'men  do  not  make  such  long  detours  in 
the  prosecution  of  legitimate  business.  The 
explanation  given  is  that  he  wanted  to  satis- 
fy his  charterers  by  showing  them  that  he 
had  passed  by  the  port  to  which  he  was  di- 
rected to  go,  and,  further,  that  he  apprehend- 
ed tiiat  he  would  subject  himself  to  suspi- 
'  cion  by  changing  his  course  at  that  time. 
The  answer  to  this  is  obvious.  His  charter- 
era  did  not  instruct  him  to  go  by  the  ports 
of  Sagua  and  Caibairien,  but  to  go  to  tnem ; 
and  if  he  did  not  intend  to  do  that  his  pro- 
ceeding in  that  direction  was  such  a  futile, 
time-consuming,  and  coal-consuming  venture 
'  that  it  staggers  credulity  to  accept  it  as  the 
true  reason.  Nor  does  the  other  reason  giv- 
en seem  much  more  satisfactory.  There  was 
nothing  unlawful  in  his  setting  out  for  Sa- 
.  gua,  or  any  other  open  port  in  Cuba;  and  if, 
after  information  of  the  blockade,  it  became 
necessary  to  change  his  course  in  order  to  go 
by  the  shortest  route  to  Kingston,  his  con- 
tingent destination,  there  would  have  been 
no  risk  in  disclosing  the  truth.  In  this,  as 
in  most  of  the  affairs  of  life,  the  straightfor- 
ward course  would  have  been  the  wisest 
course.  That  it  was  not  taken  suggests  the 
conclusion  that  neither  Sagua  nor  Caibairien 
was  the  real  destination.  It  appears  from 
the  testimony  that  neither  at  the  time  of  cap- 
ture nor  afterwards  was  anything  ever  heard 
about  Bagua  or  Caibairien  until  it  came  out 
in  the  examination  of  Captain  Malcolm  be- 
fore the  prise  commissioners.  None  of  the 
other  officers  of  the  ship  appear  to  have 
known  about  it.  The  mate  seems  to  have 
thought  that  they  were  going  to  Vera  Cruz. 
In  the  engineer's  log  there  appears  every  day 
from  July  0th  to  July  18th,  inclusive,  a  line 
at  the  top  of  the  page  containing  the  words 

'from  Halifax  to  Vera  Cruz  and ,  Cuba.' 

The  word  'Kingston'  is  written  over  and  par- 
tially obliterates  the  word  'Cuba.'  There  is 
a  blank  space  before  the  word  'Cuba'  evi- 
dently intended  to  be  filled  in.  'Havana' 
would  about  fill  it.  The  engineer  appeared 
to  be  the  most  intelligent  man  on  the  ship, 
after  the  master.  From  this  entry  on  his 
log  it  is  plain  that  he  knew  that  the  ship's 
destination  was  Cuba,  and  there  would  seem 
to  be  no  good  reason  why  the  name  of  the 

rort  shoiild  have  been  left  blank  if  it  was 
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Sagua,  or  any  other  open  port.  In  the  •ab-[lH] 
sence  of  any  testimony  confirming  the  mas- 
tor's  statement  that  his  instructions  were  to 
go  to  Sa^a  or  Caibairien,  and  there  being 
nothing  in  bis  conduct  showing  that  that 
was  his  real  destination,  I  must  hold  it  to 
have  been  a  pretensive  destination,  and  his 
appearance  before  Havana  is  therefore  not 
satisfactorily  explained. 

"Lieutenant  Culver,  of  the  Mayflower,  who 
boarded  her,  says  that  when  he  asked  Cap- 
tain Malcolm  where  he  was  bound,  he  was 
very  vague  in  his  replies,  sometimes  saying 
Kingston  and  sometimes  saying  Vera  Cruz; 
and  when  asked  whether  he  was  shaping  hi* 
course  by  way  of  Cape  San  Antonio  be  re- 
plied that  he  had  not  made  up  his  mind.  In 
the  same  conversation  he  said  that  he  had 
been  making  8  knots  an  hour  from  the  time 
ho  was  boarded  by  the  Tecumseh  to  time  of 
overhauling.  To  Commander  Mackenzie,  on 
the  Mayflower,  he  said  he  was  making  for 
Vera  Cruz,  if  he  had  coal  enough,  and  then 
to  Kingston  if  he  did  not  have  enough  coal. 
He  was  going  to  Kingston  in  order  to  take 
on  coal.  To  Lieutenant  Pratt,  the  prize  mas- 
ter on  the  voyage  up  to  Charleston,  he  said 
that  he  was  bound  for  Vera  Cruz. 

"Captain  Malcolm  says  in  his  testimony 
that  his  instructions  were  to  go  to  Kingston 
if  he  found  the  ports  of  Sagua  and  Caibairien 
blockaded,  and  from  there  he  was  to  cable  for 
instructions,  and  that  Kingston  was  his  des- 
tination; that  he  had  plenty  of  coal  to  get  to 
Kingston,  but  not  enough  to  go  to  Vera  Crua 
and  then  Kingston. 

"It  must  be  conceded  that  there  is  no 
proof  of  any  attempt  to  enter  the  port  of 
Havana ;  that  is  to  say,  no  witness  has  testi- 
fied to  seeing  her  beading  that  way.  It  must 
also  be  admitted  that  the  testimony  as  to 
loitering  falls  very  far  short  of  the  proof  of- 
fered in  The  NeutraUtet,  6  C.  Rob.  30;  The 
Apollo,  3  C.  Rob.  308;  The  Oharlotte  Ohri*- 
tine,  6  C.  Rob.  101 ;  The  Gate  Brwartung,  6 
C.  Rob.  182, — the  cases  relied  on  by  the  gor- 
emment"  ' 

The  application  of  a  more  stringent  rule 
to  the  Newfoundland  than  was  applied  in 
those  cases  was  justified  by  the  court  on  the 
ground  that  steam  vessels  have  greater  pow- 
er of  eluding  bloekadea  than  sailing  vessel* 
possess. 

The  oondusidn  of  the  court  was  that  the 
evidence  established  'that  the  ship  was  loiter-[m|] 
ing  about  the  coast  seeking  an  opportunity 
to  violate  the  blockade.  Conceding,  arguen- 
do, that  this  was  enough  for  her  condemna- 
tion, we  think  the  fact  is  very  disputable. 
It  is  based  upon  the  ship's  nearness  to  the 
coast,  the  slowness  of  her  movements  de- 
duced from  her  position  when  the  Tecumseh 
boarded  her  and  when  the  Mayflower  cap- 
tured her,  and  the  taking  of  a  longer  route 
to  Kingston  than  might  have  been  selected. 

These  circumstances  may  be  explained 
consistently  with  innocence.  Against  them 
the  fact  remains  that  she  made  no  attempt 
to  enter  anv  Cuban  port.  She  sailed  by  Cai- 
bairien. She  sailed  by  Sagua,  although  a 
railroad  connected  it  with  ^vana,  and  made 
it  inviting  to  contraband  enterprise.  And 
she  had  sailed  beyond  Havana  when  she  was 
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captured.  But  it  is  urged  she  must  hare  loi- 
tered, and  with  guilty  intention,  because 
•he  ran  only  12  miles  in  three  hours,  when 
•he  ou«ht  to  have  run  24  miles. 

In  uis  conclusion  there  are  disputes  of 
fact  as  well  as  disputes  of  inference.  It  de- 
pends upon  the  time  it  was  and  where  she 
was  when  the  Teciunseh  boarded  her,  the 
time  it  was  and  where  she  was  when  the  May- 
flower seized  her;  and,  granting  a  decision  of 
these  as  contended  for  by  the  government, 
there  are  tlie  elements  of  a  varying  course  in 
thj  night  and  the  retarding  influence  of  the 
current  to  accoimt  for  the  time. 

The  fact  of  going  around  Cuba  to  Kings- 
ton, instead  of  turning  bade  after  she  was 
boarded  by  the  Tecumseh,  is  from  our  pres- 
ent view  not  completely  accounted  for.  But 
our  situation,  it  must  t>e  remembered,  was 
not  Captain  Malcolm's  situation.  It  was  his 
view,  lie  testified,  of  his  duty  to  his  employ- 
ers. It  -n-as  his  way  to  avoid  exciting  the 
suspicion  of  the  officers  of  the  Tecumseh; 
and,  in  another  place,  without  peril  or  re- 
sponsibility for  that  or  some  other  decision, 
we  are  not  prepared  to  say  that  it  is  neces- 
sarily proof  of  guilt.  After  experience  it  is 
often  easy  to  see  that  something  else  should 
have  been  done  than  that  which  was  done, 
but,  judging  Captain  Malcolm  in  his  situa- 
tion, was  there  not  presented  to  him  a  fair 
conflict  of  reasons  t  It  is  verv  certain,  if 
[I13]doubt  came  to  him  what  *to  do,  he  would 
avoid  the  hazard  of  the  seizure  of  his  ship  at 
the  comparatively  small  sacrifice  of  the  coal 
and  time  which  would  be  consumed  by  going 
to  Kingston  the  longer  way. 

It  is  further  urged  that  when  the  New- 
foundland was  seen  and  pursued  by  the  May- 
flower she  had  not  her  usual  lights  displayed. 
This,  the  district  court  said,  the  testimony 
left  in  reasonable  doubt.  "While  it  is  prob- 
able," it  was  said,  "that  the  masthead  nght, 
if  burning  and  not  screened,  would  have  l>een 
visible  to  Ensign  Pratt  at  the  time  he  descried 
the  small  light,  he  does  not  say  with  certain- 
ty that  it  would  have  been,  there  being  but 
a  narrow  limit  of  possibility."  The  limit 
was  as  narrow  to  all  other  oflicers  of  the  pur- 
suing vessel,  and  the  possibilities  it  afforded 
must  be  considered  as  at  least  balanced  by 
the  positive  trstimony  of  all  on  board  of  the 
Newfoundland,  including  the  sailor  who  lit 
them  at  the  usual  hour,  and  the  fact  that 
they  were  all  burning  when  she  was  over- 
huulcd. 

But  it  ma;^  be  said  that  the  ship  ha»  too 
many  suspicious  circumstances  to  account 
for,  and  that  we  overlook  the  probative 
strength  arising  from  their  number  and  their 
concurrence;  that,  if  each  one  standing  alone 
can  be  explained,  all  together  unerringly 
point  to  the  guilt  of  the  ship.  We  appre- 
ciate the  force  of  the  argument,  but  cannot 
cany  it  so  far.  And  yet  we  have  no  desire 
to  impair  the  efl'ectiveness  of  blockades  by 
declaring  a  more  indulgent  rule  than  that 
of  prior  cases,  nor  permit  experiment  with 
opportunities  to  break  into  blockaded  ports. 
But  there  should  be  some  tangible  proof  of 
such  intention — a  more  definite  demonstra- 
tion than  this  record  exhibits.  As  we  have 
already  seen,  the  learned  trial  judge  was 
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constrained  to  say  "that  the  testimony  aa  to 
loitering  falls  very  far  short  of  the  proof  of- 
fered in  The  yeutroHtet.  6  C.  Rob.  30;  Tk« 
Apollo,  3  C.  Rob.  308;  The  Charlotte  ChrU- 
tine,  6  C.  Rob.  101 ;  The  Chtte  Brvxtrtung.  < 
C.  Rob.  182, — the  cases  relied  on  by  the  gov- 
ernment." Their  application,  however,  to 
the  case  at  bar,  whose  facts  "jfall  far  short" 
of  their  facts,  is  insisted  on  because  of  the 
difference  between  the  power  of  steam  ves- 
sels and  the  power  of  sailing  vessels.  Un- 
doubtedly there  is  a  difference,  but  if  steam 
has  increased  the  power  of  blockade  run- 
ners, it  has  increased  in  greater  degree*  when[  114] 
conjoined  with  the  range  of  m^em  ord- 
nance, the  power  of  blockade  defenders.  We 
recently  had  occasion  to  consider  their 
power,  and  decide  that  a  single  modem 
cruiser  might  make  a  blockade  effective. 
The  Olinde  Bodriguea,  174  U.  S.  610,  43  L. 
ed.  1065,  10  Sup.  Ct.  Rep.  851. 

The  question  in  this  case,  then,  is  as  to  the 
adequacy  of  the  proof,  and  we  do  not  think 
it  attains  that  degree  which  affords  a  reason- 
able assurance  of  the  justice  of  the  sentence 
of  forfeiture.  It  raises  doubts  and  suspi- 
cions,— makes  probable  cause  for  the  capture 
of  the  ship  and  justification  of  her  captors, 
but  not  forfeiture.  The  Olinde  Rodrigues, 
174  U.  S.  510,  43  L.  ed.  1065,  19  Sup.  Ct. 
Rep.  851. 

It  follows,  therefore,  that  the  decree  of  the 
Diatrict  Court  mttst  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  restoring  the  vessel  and  cargo,  or  it 
they  have  been  sold,  the  proceeds  of  the  sale, 
but  without  damages  or  costs. 

So  ordered. 


S.  H.  H.  CLARK,  Oliver  W.  Mink,  E.  Ellery 
Anderson,  J.  W.  Doane,  and  F.  R.  Coudert, 
as  Receivers  of  the  Union  Pacific  Railway 
Company,  Plffe.  in  Err., 

V. 

CITY  OF  KANSAS  CITY,  Kansas,  Boar* 
of  Fxlucation  of  the  City  of  Kansas  City, 
Kansas,  et  al. 

(See  S.  C  Beporter*s  ed.  114-121.) 

Appeal — right  to  raise  constitutional  9«m- 
(ion — discrimination  against  corporation 
— discrimination  between  agricultural  and 
other  lands,  in  statute  as  to  annewation  to 
oily. 

1.  The  discrimination  between  Individuals  sod 
Note. — At  to  poircr  of  the  legittature  to  a»- 

ne»    territory    to   m«n<c<p<iHMe*,   see   State   ea 

rcl.  Richards  v.  CmclnnaU  (Ohio)  37  L.  B.>. 

T3T,  and  note. 
At  to  n»iiN<c<pal  tamatton  of  ruraflanis  witk- 

<M   the  I<m<(<  of  a  oorporation,  see  Brlns  v. 

Russellvtlle   (Ky.)   84  L.  R.  A.  193,  and  not*. 

Later  cases,  Farwell  v.  Des  Moines  Brick  Mtg. 

Co.  (Iowa)  35  L.  R.  A.  68;  KiDball  T.  Otant» 

Tllle  CIt;  (Utah)  46  L.  B.  A.  628. 

^nnefoMon  of  rural  lands  to  mnntetpoMttes. 

Extensloos  of  the  boundaries  ot  monlelpal 
corporations  so  as  to  Include  sgrlenltiital  or 

176  u.  a. 


Digitized  by 


Google 


t8M. 


Clark  y.  Kansas  Citt. 


114.  lis 


corporations  In  respect  to  annezatlon  to  ■ 
ettr  of  lands  beld  for  agrlcaltural  purposes 
sannot  be  attacked  as  onconstltnttoDal,  to 
defeat  the  annexation  ot  lands  of  a  corpora- 
tion which  are  not  beld  for  atn^lcultnral  pur- 
poses. 
%  A  discrimination  between  agrlcaltural  lands 
and  other  lands  In  respect  to  tbe  right  of  a 
city  to  annex  them  Is  not  In  violation  ot  con- 
stitutional guaranties  of  due  process  ot  law 
and  equal  protection  ot  tbe  laws,  as  it  Is 
within  the  power  of  tbe  state  to  classify  ob- 
jects of  legislation. 

[No.  268.] 

Argued  November  IS,  1899.    Deoided  Janu- 
ary 15. 1900. 


I 


N  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment  af- 


firming a  decision  denying  an  injunction 
against  the  collection  of  city  taxes  on  lands 
alleged  to  be  illegally  annexed  to  the  city. 
Affirmed. 

See  same  case  below,  69  Kan.  427,  S3  Pao. 
468,  —  L.  R.  A.  — . 

Statement  by  Mr.  Justice  McKemna: 
'This  case  was  here  once  before  on  writ  of[114] 
error  to  review  a  judgment  of  the  supreme 
court  of  Kansas  reversing  a  judgment  of  the 
n»«»  priua  court  sustaining  a  demurrer  to 
the  petition  of  plaintiffs.  172  U.  S.  334,  43 
L.  ed.  467,  10  Sup.  Ct.  Rep.  207. 

'The  writ  was  dismissed  onthegroundthat[115] 
the  judgment  was  not  final.  On  the  return 
of  the  case  to  the  supreme  court  of  the  state 
such  proceedings  were  had  there  and,  by  its 
direction,  in  the  trial  court,  that  a  final 
judgment   was  entered,   denying  the   relief 


rural  lands  have  given  rise  to  numerous  contro- 
versles  In  which  either  the  action  of  the  munici- 
pality In  annexing  territory  under  delegated 
power,  or  the  authority  of  the  legislature  so  to 
change  municipal  boundaries,  has  been  assailed. 

So  far  as  the  legislature  Itself  is  concerned. 
Its  power  Is  generally  recognized  to  be  abso- 
lute. In  tbe  absence  of  some  c(»istltntlonal  provi- 
sion directly  controlling  the  matter.  Thus, 
what  property  should  be  embraced  within  tbe 
municipality,  and  whether  It  should  be  taken 
for  municipal  purposes,  are  held  to  be  political 
questions,  to  be  determined  by  tbe  law-making 
power ;  and  an  attempt  by  the  Judiciary  to  re- 
vise the  legislative  act  would  be  a  usurpation  of 
power.     Norris  v.  Waco,  67  Tex.  63S. 

So,  the  fixing  of  the  boundaries  ot  a  munici- 
pality or  taxing  district,  and  the  amount  of 
area  It  shall  contain,  are  wholly  matters  ot 
legislative  discretion.  And  the  exercise  of  such 
discretion  is  not  a  subject  of  Judicial  Investiga- 
tion or  revision.  Kimball  v.  Grantsviiie  City. 
19  ntab,  868,  45  L.  B.  A.  628,  67  Pac.  t. 

The  propriety  of  annexing  agricultural  lands 
to  a  municipality  rests  entirely  within  the  dis- 
cretion and  under  the  control  ot  the  legisla- 
ture. Washburn  v.  Oshkosh,  60  Wis.  463,  19 
N.  W.  864. 

The  legislature  may.  In  extending  the  bounda- 
ries ot  a  city,  include  rural  districts  tbe  condi- 
tion ot  which  is  materially  different  from  the 
character  ot  city  property.  2Ve«>  Orleant  v. 
Cazelar,  27  La.  Ann.  166. 

The  decision  ot  the  legislature  as  to  tbe  ne- 
cessity ot  bringing  agricultural  lands  within  tbe 
limits  of  tho  municipality  is  not  subject  to  re- 
view by  tbe  courts,  at  the  Instance  of  an  ag- 
grieved taxpayer.  Madry  v.  Cox,  73  Tex.  588, 
11  S.  W.  541. 

But  an  annexation  statute  In  which  the  right 
to  tax  is  made  dependent  upon  tbe  duty  to  ex- 
empt agricultural  lands  from  taxation,  violates 
the  constitutional  requirement  that  taxes  be  uni- 
form upon  the  same  class  ot  subjects  within  the 
territorial  limits  ot  the  authority  levying  the 
tax.  State  ex  rel.  Moody  v.  Wardell  (Mo.) 
54  S.  W.  574. 

The  legislators  ot  Colorado  has  no  power  to 
extend  or  enlarge  tbe  territorial  limits  ot  a  spe- 
cially chartered  town  or  city  by  adding  thereto 
a  noncontiguous  strip  ot  land.  Denver  v. 
Conlehan,  20  Colo.  471.  27  L.  R.  A.  751,  39  Pac. 
425. 

An  exception  is  recognized  in  some  states 
where  tbe  purpose  of  the  act  Is  to  subject  the 
territory  annexed  to  Inequitable  taxation. 
Thus,  a  statute  extending  tbe  limits  of  a  city 
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so  as  to  Include  land  used  exclusively  for  farm- 
ing purposes,  situated  at  a  distance  from  the 
municipality  and  not  required  tor  either  streets, 
houses,  or  other  purposes  of  a  town,  and  passed 
solely  for  the  purpose  of  Increasing  the  city's 
revenue,  amounts  to  a  taking  of  private  prop- 
erty without  compensation,  within  the  prohibi- 
tory Clause  of  the  Constitution.  Mortord  v. 
Unger,  8  Iowa,  82. 

But  the  Judgment  of  tbe  legislature  "cannot 
be  controlled  on  the  ground  of  a  mere  difference 
of  opinion  as  to  the  wants  or  necessities  of  the 
town,  or  upon  mere  conjecture  or  opinion  as  to 
the  motives  ot  the  extension,  but  only  upon  tbe 
ground  of  a  flagrant  violation  ot  constitution- 
al right,  to  be  demonstrated  by  the  extrinsic 
tacts  showing  the  actual  condition  of  the  town 
with  respect  to  territory,  population,  and  local- 
ity, and  the  condition  of  tbe  added  territory 
with  respect  to  population  and  In  relation  to 
tbe  existing  town."  Sharp  v.  Dnnavan,  17  B. 
Mon.   223. 

And  an  annexation  statute  is  not  unconstitu- 
tional because  it  Includes  a  portion  of  a  farm 
on  which  is  tbe  residence,  and  which,  from  its 
relative  situation  and  location,  derives  protec- 
tion and  benefits  In  common  with  other  taxpay- 
ers from  the  municipal  government.  Elktou 
Trustees  v.  GUI,  94  Ky.  138,  21  S.  W.  579. 

But  the  majority  of  the  courts  do  not  agree 
with  tbe  reasoning  ot  tbe  above  cases.  Thus, 
mere  extension  ot  city  limits  so  as  to  Include 
agricultural  lands  is  not  taking  property  with- 
out due  process  of  law,  notwithstanding  such 
annexation  was  unnecessary  and  was  dictated 
by  a  desire  to  subject  such  property  to  city  taxa- 
tion. Martin  v.  Uix,  63  Miss.  58,  24  Am.  Itep. 
661. 

And  an  act  extending  the  limits  of  a  munici- 
pality to  Include  arable  and  pasture  lands  does 
not  take  private  property  without  due  process 
ot  law.  That  provision  is  a  limitation  upon  the 
power  ot  eminent  domain,  and  has  no  relation 
whatever  to  the  taxing  power.  Groff  v.  Frede- 
rick City,  44  Md.  67. 

In  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26  L.  ed. 
608,  plaintiff's  farm  was  annexed  to  the  city 
ot  Pittsburgh.  When  !t  was  taxed  tor  city  pur- 
poses he  alleged  that  it  was  a  taking  ot  bis 
property  without  due  process  of  law.  The  court 
said :  "It  Is  not  denied  that  the  legislature 
could  rlgbtfully  enlarge  the  boundary  ot  the 
city  ot  Pittsburgh  so  as  to  Include  the  laud. 
If  this  power  were  denied,  we  are  unable  to  see 
bow  such  denial  could  be  sustained.  What  por- 
tion of  a  state  shall  lie  within  the  limits  of  a 
city  and  be  governed  by  Its  authorities  and  Its 
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prayed  for,  which  jndgment  the  supreme 
eourt  affirmed, and  the  east  wasthen  brought 
here. 

The  question  presented  is  the  constitution- 
ality of  a  statute  of  the  state,  and  the  valid- 
ity of  an  ordinance  p?ssed  by  Kansas  City 
under  the  statute.  The  statute  (Gen.  Stat. 
1807,  chap.  32,  }  IS)  is  as  follows: 

Cities  of  the  First  Class. 
An  Act  Belating  to  Certain  Cities  of  the 

First  Class,  and  the  Adding  Thereto  Cer- 

tnin  Adjoining  Territory. 

Be  it  enacted  by  the  Legislature  of  the 
State  of  Kansas :  Sec.  1.  That  whenever  any 
territory  adjoining  or  touching  the  city  limits 
«f  any  city  of  the  first  class  h&ving  apopula- 


tion  of  30,000  inhabitants  or  more  shall  ba 
subdivided  into  lots  and  blocks,  or  when* 
ever  any  unplatted  tract  of  land  shall  lie  up« 
on  or  mainly  within  any  such  city,  or  is  so 
situated  as  to  be  bounded  on  three  fourths  of 
its  boundary  line  hj  platted  territory  of  or 
adjacent  to  such  cit?,  or  by  the  boundary 
line  of  such  citv,  or  by  both,  the  same  may 
be  added  to  and  made  a  part  of  the  city  by 
ordinance  dnly  passed;  which  ordinance 
shall  describe  the  territory  by  giving  the 
name  of  the  subdivision  or  addition  sls  plat- 
ted, and  by  giving  the  metes  and  bounds  of 
such  unplatted  tract,  or  by  giving  the  metes 
and  bounds  of  each  tract  and  plat  so  taken 
in  separately,  or  of  the  entire  tract  or  tracts 
80  taken  in,  with  the  section,  town,  range, 


laws,  has  always  heea  considered  to  be  a  proper 
subject  of  legislation.  How  tblckly  or  how 
spa:sely  the  territory  within  a  city  must  be 
settled  Is  one  of  the  matters  witbin  legislative 
discretion.  -  ...  It  may  be  true  that  be 
[plaintiff]  does  not  receive  the  same  amount  ot 
benefit  (r»m  some  or  any  of  these  taxes  aa  do 
«ltlzens  living  In. the  heart  of  the  city.  .  .  . 
But  who  can  adjudge  with  precise  accuracy  the 
amount  which  each  Indlvldnal  In  an  organized 
civil  community  shall  contribute  to  snstAn  It? 
.  .  .  These  are  matters  of  detail  within  the 
discretion,  and  therefore  the  power,  of  the  law- 
making body  within  whose  Jurisdiction  the  par- 
ties live.  This  court  cannot  say  In  such  cases, 
however  great  the  hardship  or  unequal  the  bur- 
den, that  the  tax  collected  for  such  purposes  Is 
talcing  the  property  of  the  taxpayer  without 
4ue  process  of  law." 

In  State,  Bailey,  Prosecutor,  v.  Brown,  68  N. 
J.  L.  162,  20  Atl.  772,  the  court,  in  deciding 
that  agricultural  land  which  had  been  original- 
ly embraced  within  the  limits  of  a  town  could 
not  be  exempted  from  taxation  for  municipal 
purposes,  says.  In  commenting  on  the  rule  that 
taxation  of  property  which  receives  no  benefit 
from  the  expenditure  of  the  money  was  taking 
private  property  for  public  purposes  without 
compensation,  except  In  a  few  states,  "the  doc- 
trine thus  promulgated  has  no  support  in  the 
jurisprudence  of  this  country.  ...  In  the 
case  of  general  taxation  for  governmental  pur- 
poses, benefit  Is  presumed  to  accrue  to  all." 

The  opposite  view  was  strongly  presented 
ta  a  dissenting  opinion  by  Agnew,  Ch.  J.,  In 
Kelly  V.  Pittsburgh.  86  Pa.  180,  27  Am.  Rep. 
<I3S.  The  Judge  said :  "If  the  legislature  can, 
by  a  mere  extension  of  Iraundary,  authorize  the 
city  to  tax  farm  lands  for  purely  city  purposes, 
it  mlgbt,  without  extension,  direct  all  farms 
within  given  lines  outside  of  the  city  to  pay 
these  city  taxes.  Thus,  when  we  get  rid  ot  that 
confusion  of  thought  which  confounds  extension 
■of  boundary  and  power  of  taxation,  we  perceive 
that  taxes  laid  on  mere  (arm  lands  to  pay  city 
levies  applicable  only  to  the  built-up  or  true 
city  Is  nothing  more  than  an  order  to  farmers 
to  pay  for  the  benefit  of  the  city  residents;  It 
is  taking  the  money  of  A  to  pay  for  improve- 
ments made  for  the  use  of  B.  This  is  palpably 
«nd  flagrantly  unjust,  and  therefore  against  com- 
mon right.  If  the  legislature  Itself  cannot  com- 
pel fanners  to  pay  city  taxes  for  purely  local 
purposes  In  which  they  have  no  share.  It  Is  clear 
it  cannot  authorize  the  city  to  do  Indirectly 
what  It  cannot  do  directly.  An  order,  with  or 
wltbont  the  extension  of  iMundary,  upon  a  cer- 
tain class  to  pay  taxes  for  local  benefits  con- 
ferred on  others  Is  wholly  different  from  a 
power  to  lay  a  general  tax  for  the  support  of 
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government.  The  latter  is  a  power  to  which 
every  citizen  of  a  state  submits  himself 
In  consideration  ot  the  general  benefits 
derived  from  government.  But  as  to  the  form- 
er ..  .  the  object  la  to  make  the  owners 
of  farms  divide  the  expense  of  supporting  mu- 
nicipal government  with  those  who  need  it ; 
.  .  .  the  true  city  Is  the  built-up  part,  while 
the  levy  of  taxes  on  farms  Is  to  confiscate  prop- 
erty outside  for  the  benefit  of  those  within  the 
true  city.  The  power  of  the  legislature  Is  clear 
to  divide  the  state,  for  convenient  local  govern- 
ment, into  counties,  townships,  cities,  boroughs, 
etc.,  conferring  on  each  an  appropriate  auton- 
omy. But  In  doing  this  the  powers  conferred 
must  be  adapted  to  the  ends  to  be  accomplished 
by  each.  A  sound  and  large  discretion  Is  nec- 
essarily exercised  In  this  adaptation  of  powers. 
But  it  is  equally  clear  that  tbe  powers  conferred 
must  have  a  reasonable  appropriateness  to  the 
end  proposed.  Such  an  exercise  of  power  only 
can  fairly  comport  with  the  true  and  acknowl- 
edged principles  of  our  American  government, 
which  are  well  founded  on  the  rights  of  the  peo- 
ple and  for  their  'peace,  safety,  and  happiness.'  " 
And  he  quotes  from  Calder  v.  Bull,  8  Dall. 
386,  1  L.  ed.  648 ;  "  'The  purposes  for  which 
men  enter  into  society  will  determine  the 
nature  and  terms  of  the  social  compact, 
and,  as  they  are  the  foundation  of  the 
legislative  power,  they  will  decide  what  are 
the  proper  objects  of  It.  The  nature  and 
ends  of  legislative  power  will  limit  the 
exercise  of  it.' "  Continuing,  the  Judge 
said :  "Therefore,  while  we  concede  the  wide 
range  to  be  given  to  legislative  discretion  in 
adapting  the  means  to  the  end,  that  Is,  to  the 
purposes  of  local  government,  there  Is  a  limit 
beyond  which  the  legislative  power  cannot  sacri- 
fice the  sacred  right  of  private  property.  This 
limit  Is  reached  when  It  palpably  and  plainly 
sacrifices  this  right  which  the  people  themselves 
have  Jealously  guarded  against  transgression  in 
their  fundamental  law.  There  must  be,  there- 
fore, a  reasonable  appropriateness  In  the  means 
employed  to  execute  the  legislative  purpose. 
.  .  .  The  taxing  power  conferred  on  the  city, 
therefore,  cannot  extend  to  such  a  case  as  this, 
where  a  ruinous  burden  Is  laid  on  land  wholly 
rural  and  outside  the  city  proper,  for  purely 
local  and  city  objects.  In  which  .  .  .  the 
owner  has  no  Interest.  This  distinction  between 
local  taxation  for  purely  local  purposes,  anl 
general  taxation  by  the  state,  in  which  0\  are 
Interested,  cannot  be  overlooked  or'  thrust 
aside.  ...  In  discussing  this  question,  the 
advocates  of  unlimited  power  Ignore  the  distlne- 
lion  so  palpable  between  the  general  power  ot 
taxation  tor  the  benefit  ot  the  whole  state, 
though  laid  in  districts,  and  the  Imposition  of 
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and  county  in  which  the  same  is  located, 
without  further  proceedings ;  but  nothing  in 
this  act  thall  be  taken  or  held  to  apply  to 
any  tract  or  traota  of  land  used  for  agricul- 
tural purposes  tchen  the  same  is  not  owned 
by  any  railroad  or  other  corporation. 

The  following  is  the  ordinance: 

Ordinance  No.  2163. 
*An  Ordinance  Adding  Certain  Lands 
Therein  Described,  Known  as  the  Union 
Pacific  Lands,  to  and  Making  the  Same  a 
Part  of  the  City  of  Kansas  City,  Kansas. 
Whereas,  A  certain  unplatted  territory 
belonging  to  the  Union  Pacific  Railroad  Com- 
pany lies  upon  and  mainly  within  the  city  of 


Kansas  City,  Kansas,  and  is  so  situated  as 
to  he  bounded  on  three  fourths  (%)  of  its 
boundary  line  by  platted  territory  of  and  ad- 
joining to  said  city; which  saidrailroad  land, 
by  virtue  of  its  location,  enjoys  the  benefits 
of  said  city  without  sharing  its  burdens,  now 
therefore. 

Be  it  ordaineil  hy  the  mayor  and  council- 
men  of  the  city  of  Kansas  City,  Kansas: 
Sec  1.  That  the  following  described  terri- 
tory, to  wit:  .  .  .  Said  tracts  being 
contiguous  and  containing  in  the  aggregate 
one  hundred  and  seventy-two  (172)  acres,  be 
and  hereby  is  added  to  and  made  a  part  of 
the  city  of  Kansas  City,  Kansas. 

Sec2.  This  ordinance  shall  take  effect  and 


local  burdens  In  retom  (or  specific  benefits.  As 
to  the  former,  all  men  participate  more  or  less 
in  the  general  advantages  of  'goTernment ;  but 
tbere  can  be  no  such  postulate  for  the  latter 
where  it  is  palpably  clear  the  local  burden  Is 
Imposed  without  Just  cause  and  Is  plainly  for 
the  benefit  of  others.  And  a  court  must  regard 
a  substantial  retom  not  a  merely  speculative  or 
shadowy  benellt  which  amounts  to  no  more  than 
a  pretext.  ...  If  the  rights  of  property 
can  be  taken  or  taxed  away,  without  a  Justifi- 
able cause  to  bring  the  legislative  act  within  the 
Just  powers  of  government,  it  Is  confiscation, 
not  legal  contribution." 

Where  the  municipality  acts  under  delegated 
power,  the  mle  as  laid  down  in  Vestal  v.  Little 
Rock,  M  Ark.  821,  11  L.  R.  A.  778,  18  S.  W. 
891,  16  S.  W.  291,  has  been  cited  with  approval 
by  the  courts  of  other  states.  The  court  says : 
"City  limits  may  reasonably  and  properly  be  ex- 
tended so  as  to  take  In  contiguous  lands:  (1) 
When  they  are  platted  and  held  for  sale  or  use 
as  town  lots;  (2)  whether  platted  or  not,  If 
they  are  held  to  be  brought  on  the  market  and 
sold  as  town  property  when  they  reach  a  value 
corresponding  with  the  views    of    the  owner ; 

(3)  when  they  furnish  the  abode  for  a  densely 
sfcttled  community,  or  represent  the  actual 
growth  of  the  town  beyond  its  legsl  boundary ; 

(4)  when  they  are  needed  for  any  proper  town 
pnrpose,  as  for  the  extension  of  Its  streets,  or 
sewer,  gas,  or  water  system,  or  to  supply  places 
(or  the  abode  or  business  of  Its  residents,  or 
for  the  extension  of  needed  police  regulation : 
and  (5)  when  they  are  valuable  by  reason  of 
their  adaptability  for  prospective  town  uses ; 
but  the  mere  tact  that  their  value  Is 
enhanced  by  reason  of  their  nearness  to  the 
corporation  would  not  give  ground  (or 
their  annexation.  If  It  did  not  appear  that 
such  value  was  enhanced  on  account  of  their 
adaptability  to  town  use." 

In  this  case  the  court  annulled  the  action  o( 
the  city  In  annexing  territory  consisting  of  (arm 
.  and  garden  property  which  was  not  needed  (or 
city  use,  and  the  annexation  ot  which  would 
subject  the  owner  to  the  burdens,  witbont  the 
benefits,  o(  local  government. 

But  agricultural  lands  adjacent  to  a  town  or 
village  may  be  annexed  thereto,  provided  they 
are  Id  such  close  proximity  to  the  platted  por- 
tions as  to  have  some  unity  of  Interest  in  the 
maintenance  o(  municipal  government.  Wahoo 
▼.  Tharp,  4S  Neb.  863,  68  N.  W.  840. 

And  land  used  for  farming  and  gardening  pur- 
poses may  be  Included  by  a  municipal  corpora- 
tlMi  in  an  annexation  ordinance  where  the  ter- 
ritory annexed  was  either  already  platted  and 
largely  occupied,  or  had  the  prosiiect  of  becont- 
ing.  In  the  near  (uture,  desirable  city  property. 
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Copeland  v.  St.  Joseph,  120  Mo.  417,  29  S.  W. 
281. 

So,  an  extension  of  city  limits  Is  not  inequitS' 
ble,  unjust,  or  unreasonable  because  It  takes 
In  agricultural  lands,  the  greater  part  of  which 
Is  available  for  building  purposes  and  much  of 
It  well  located  for  residence  property.  Parker 
V.  Zelsler,  78  Mo.  App.  837. 

Land  occupied  for  horticultural  avd  agricul- 
tural purposes  may  be  annexed  to  a  city,  where 
the  growth  of  the  city  is  largely  started  In  that 
direction,  and  it  Is  necessary  for  Its  further 
development  to  open  and  Include  streets  through 
such  property.  Chandler  v.  Kokomo,  187  Ind. 
295,  86  N.  E.  847. 

And  the  annexation  by  a  city  of  land  used 
for  agriculture  Is  not  Improper,  where  Its  value 
Is  derived  from  Its  prospective  town  use,  and 
not  from  Its  present  country  use.  Togel  v.  Lit- 
tle Rock,  55  Ark.  609,  19  S.  W.  18. 

A  Change  of  status  of  a  tract  of  land  from  a 
(arm  to  city  lots  by  the  exercise  of  a  power 
granted  to  cities  to  extend  their  limits  Is  not  a 
taking  o(  property  without  dne  process  o(  law. 
Callen  v.  Junction  City,  48  Kan.  627,  7  L.  B. 
A.  736,  23  Pac.  652. 

The  right  to  extend  city  boundaries  is  not 
affected  by  the  (act  that  the  territory  attempted 
to  be  annexed  is  occupied  and  used  exclusively 
(or  agricultural  and  grazing  purposes,  where  the 
statute  under  which  the  proceedings  are  om- 
ducted  makes  no  discrimination  with  regard  to 
the  form  or  extent  of  new  territory  to  be  added, 
other  than  a  limitation  upon  Its  width.  Stats 
V.  Waxahachie,  81  Tex.  626,  17  8.  W.  848. 

There  Is  no  law  In  Pennsylvania  which  pro- 
hibits the  annexation  of  (arm  land  to  a  city. 
The  question  o(  expediency  is  not  (or  the  court, 
but  is  exclusively  (or  the  determination,  first  of 
the  inhabitants  ot  the  district,  and  a(terwards 
o(  the  city  councils  whose  decision  Is  flnsl. 
Susquehanna  Twp.  Appeal,  17  Pa.  Co.  Ct. 
398. 

Where  property  Is  platted  into  *  lots,  and 
marked  in  such  a  way  as  to  impress  npoo  it  the 
character  of  urban  as  distinguished  from  rural 
use,  the  subdivisions  are  regarded  as  "lots' 
within  the  meaning  of  a  statute  authorizing  the 
annexation  of  territory  platted  into  lots. 
Bvansvllle  v.  Page,  23  Ind.  525  :  Olover  v.  Terrs 
Haute,  120  Ind.  503.  29  N.  B.  412. 

Owners  of  (arming  land  adjacent  to  a  city, 
who  voluntarily  subdivide  their  lands  Into 
blocks  and  lots,  and  thus  create  the  conditions 
upon  which  the  city  is  authorized  to  make  their 
subdivisions  s  part  of  the  municipality,  cannot 
defeat  such  annexation  by  a  claim  that  the 
extent  of  their  homestead  is  thereby  reduced  to 
1  acre  without  their  consent.  Emporia  v.  Smith. 
42  Kan.  433,  22  Pac  616. 
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be  in  force  from  and  after  its  passage  and 
publication  in  tbe  Kansas  City  Gazette. 

After  passage  of  the  ordinance  the  Atf 
levied  taxes  on  the  lands,  and  this  suit  waa 
brought  to  restrain  their  collection.  The 
petition  presented  the  facts  and  contained 
the  following  allegations: 

"Nor  shall  any  state  deprive  any  person 
af  life,  liberty,  or  property  without  due  proc- 
ess of  law,  nor  deny  to  any  person  within 
its  jurisdiction  equal  protection  of  the  laws. 

"And  plaintifTs  are  advised  and  so  charge 
the  fact  to  be  that  in  so  far  as  said  statute 
attempts  to  authorize  the  taking  of  said 
lands  within  the  limits  of  Kansas  City,  Kan- 
sas, as  attempted  in  said  ordinance,  'Ex- 
hibit A,'  it  is  unconstitutional,  null,  and 
void,  in  this,  to  wit: 

"That  by  reason  of  that  portion  of  the  act 
which  excepts  from  its  operation  any  tract 
or  tracts  of  land  used  for  agricultural  pur- 
poses, when  the  same  is  not  owned  by  any 
railroad  or  other  corporation,  it  is  in  viola- 
tion of  that  part  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
[S17]*State8,  which  reads  as  follows:  'Kor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
equal  protection  of  the  laws.' 

"Plaintiffs  further  allege  upon  informa- 
tion and  Iielief  that  there  was  not,  at  the 
time  of  the  passage  of  said  chapter  74  of  the 
Session  Laws  of  Kansas  for  1891,  any  city 
of  thirty  thousand  (30,000)  inhabitants  or 
more  in'  the  state  of  Kansas  where  the  con- 
ditions referred  to  in  the  first  part  of  the 
said  act  permitting  the  adding  of  additional 
territory  to  a  city  by  the  passage  of  an  ordi- 
nance merely  exist;  and  plaintiffs  are  ad- 
vised, and  so  charge  the  fact  to  be,  that  said 
act  of  the  legislature,  while  purporting  to  be 
'  a  general  act,  was  intended  solely  to  apply 

to  the  lands  attempted  to  be  taken  within 
the  limits  of  said  Kansas  City,  Kansas,  by 
said  ordinance,  'Exhibit  A.' " 

The  property  overwhich  the  extension  was 
n'.ade  was  actually  used  in  part  for  railroad 
purposes,  and  consisted  of  roadbed  and  right 
of  way,  main  and  side  tracks,  buildings,  and 
improvements.  The  portion  not  actually 
used  for  railroad  purposes,  the  petition  al- 
leged, were  vacant  and  unoccupied  lands, 
which  were  held  and  possessed  by  the  rail- 
road company  for  railroad  purposes. 

Mr.  N..K.  Iioomls  argued  the  cause  and, 
with  Messrs.  Winslow  8.  Pierce  and  A.  L. 
WilliamB,  filed  a  brief  for  plaintiffs  in  error : 

Conceding  that  the  legislature  has  the 
power  to  make  classifications,  and  that  it 
may  have  the  power  to  classify  Oie  differ- 
ent kinds  of  property  which  may  he  taken 
within  the  limits  of  a  city,  such  classifica- 
tion must  be  reasonable.  It  cannot  be 
purely  arbitrary. 

Gulf,  C.  d  8.  F.  R.  Co.  T.  Ellis,  166  U.  S. 
155,  41  L.  ed.  668,  17  Sup.  Ct  Rep.  255; 
8t  rat  ton  Claimants  v.  Morris  OUUmants,  89 
Tenn.  497,  sub  nam.  Dihrett  v.  Lanier,  12  L. 
R.  A.  70, 15  S.  W.  87;  Cooler,  Const.  Lim.  p. 
393. 
306 


Tha  da«ifleatioB  mad*  of  agriealtaral 
lands  owned  by  individii»ls  ia  nnreaaonabl* 
and  arbitrary. 

Santa  Clara  Cotmly  T.  Soutkem  P.  R.  Co. 
9  Sawy.  166,  18  Fed.  Bm.  985. 

The  rights  of  tb«  Unkm  Pacific  Railway 
Company  are  affected  by  the  act  complained 
of.  Its  lands  are  sought  to  be  taken  wiUiin 
the  limits  of  a  dty  and  subjected  to  its 
burden*  under  the  provisions  of  the  verystat- 
nte  which  is  claimed  to  be  unconstitutional. 
The  receivers  have  therefore  the  right  to 
avail  themselves  of  the  discrimination  made 
in  favor  of  agricultural  lands  owned  by  in- 
dividuals, and  against  all  other  classes  of 
property. 

See  8outh  Ottawa  r.  Perkins,  04  U.  S.  267, 
24  L.  ed.  167. 

Messrs.  F.  D.  HatoUacs  and  T.  A.  Pol- 
lock argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

Plaintiffs  in  error  are  not  in  a  position  to 
question  the  constitutionality  of  the  law  un- 
der consideration. 

Castillo  V.  McConnioo,  168  U.  S.  674,  42 
L.  ed.  622,  18  Sup.  Ct.  Rep.  229;  Coolcy, 
Const.  liim.  6th  ed.  196;  Lowndes  County  v. 
Hunter,  49  Ala.  607 ;  Smith  v.  Tnge,  80  Ala. 
283;  People  v.  Rensselaer  d  8.  R.  Co.  15 
Wend.  113.  30  Am.  Dec.  33;  State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471 ;  Pittsburgh,  C. 
C.  i  St.  L.  R.  Co.  V.  Montgomery,  162  Ind. 
1,  49  K.  E.  682. 

No  one  can  take  advantage  of  an  uncon- 
stitutional provision  of  a  law  who  has  no  in- 
terest in  it  and  is  not  affected  by  it. 

State  V.  Mc^ulty,  7  N.  D.  160,  73  N.  W. 
87 ;  Jones  v.  Black,  48  Ala.  540;  Stcitzcrland 
County  Comrs.  v.  Reeves,  148  Ind.  467,  46  N. 
E.  906. 

*Mr.    Justice    MoKenna    delivered    the[117] 
opinion  of  the  court: 

The  statute  e\ccpt8  from  its  operation 
lands  used  foragriciiltural  purposes  if  owned 
by  individuals.  It  includes  such  lands  if 
owned  by  corporations.  It  is  hence  con- 
tended by  plaintiff  in  error  that  the  statute 
discriminates  between  the  owners  of  agricul- 
tural lands,  and  between  them  again  and  the 
'owners  of  all  other  lands,  and  infringes(118] 
thereby  the  provision  of  the  Constitution  of 
the  United  States  which  guarHtitrcs  to  all 
persons  the  equal  protection  of  the  laws. 

Of  the  discrimination  between  owners  ol 
agricultural  lands  the  supreme  court  of  Knn- 
sas  said  the  defendants  in  error  (plaintiffs 
here)  cannot  be  heard  to  complain.  "T'leir 
lands  are  not  agricultural  lands.  At  tcaMt 
they  do  not  allege  them  to  be  such  lands,  but 
on  the  contrary  allege  that  parts  of  them  are 
used  for  railroad  purposes,  and  that  the  re- 
maining portions  are  vacant  and  unoccupied 
lands  held  and  possessed  for  railroad  pur- 
poses. Owning  no  agricultural  land,  the  de- 
fendants in  error  are  not  affected  by  the  dis- 
crimination which  the  statute  makes  between 
the  different  classes  of  owners  of  such  kind 
of  land,  and  they  cannot,  therefore,  be  heard 
to  complain  on  that  score.  'A  court  will  not 
listen  to  an  objection  made  to  the  constitu- 
tionality of  an  act  by  a  party  whose  right* 
n  does  not  affect  and  who  has  therefore  no 
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interest  in  defeating  it.'  Cooley,  Const. 
Lim.  6th  ed.  196."  Albany  County  Supers. 
V.  Stanley,  106  U.  S.  305,  26  L.  ed.  1044. 

We  concur  in  this  view,  and  it  would  be 
difficult  to  add  anything  to  its  expression. 
The  discrimination  occurs  only  in  a  particu- 
lar use  of  the  lands,  and  it  would  seem  ob- 
vious that  such  use  must  be  shown  to  moke 
a  cause  of  action, — a  right  infringed  and  to 
be  redressed.  If  the  lands  of  the  plaintiff 
belonged  to  an  individual  they  would  be  sub- 
ject to  the  statute.  Where,  then,  is  the  dis- 
crimination T  In  that,  it  is  claimed,  if  the 
lands  were  used  for  agriculture,  being  owned 
by  a  corporation,  they  would  be  subject  to 
the  statute,  but  would  not  be  if  owned  by  an 
individual.  But  that  is  not  a  discrimination 
immediate  and  actual  against  plaintiff  in 
error.  It  does  not  now,  and  there  is  noth- 
ing in  the  record  to  show  that  it  ever  will, 
exist.  Not  a  law  alone,  but  a  law  and  its 
incidence,  are  necessary  to  a  justiciable  right 
or  injury;  and  it  therefore  follows  if  plain- 
tiff has  a  grievance  under  the  statute  which 
this  court  can  redress  it  comes  from  the  dis- 
crimination between  agricultural  lands  and 
other  lands, — a  cause  of  action,  not  because 
the  plaintiff  is  a  corporation,  but  because  it 
is  an  owner  of  such  lands,  and  one  which  it 
would  have  even  if  it  were  an  individual. 
fll9]  'The  answer  to  that  charge  depends  upon 
the  power  of  the  state  to  cltissify  objects  of 
legislation;  necessarily  a  broad  power,  and 
one  which  this  court  has  so  many  times  de- 
cided exists,  and  so  manf  times  has  defined 
and  illustrated  the  limits  upon  it  of  the  pro- 
vision of  the  Constitution  of  the  United 
States  invoked  by  plaintiff  in  error,  that 
farther  definition  would  seem  impossible,  and 
any  new  instance  of  its  application  not  with- 
out exact  or  analogous  example  in  some  de- 
cided case. 

The  reasoning  of  the  cases  we  need  not  re- 
peat. It  is  enough  to  say  that  the  rule  of 
the  Constitution  leaves  to  the  discretion  and 
wisdom  of  the  state  a  wide  latitude  as  far  as 
interference  by  this  court  is  concerned.  It 
is  not  a  substitute  for  municipal  law;  it  does 
not  invest  power  in  this  court  to  correct  the 
impolicy  and  injustice  of  state  laws,  and  the 
equality  it  prescribes  is  not  for  persons  mere- 
'  ly  as  such,  but  according  to  their  relations. 
'^In  some  circumstances  it  may  not  tax  A 
more  than  B.  but  if  A  be  of  a  different  trade 
or  profession  than  B,  it  may.  And  in  mat- 
ters not  of  taxation,  if  A  be  a  different  kind 
of  corporation  than  B,  it  may  subject  A  to 
a  different  rule  of  responsibility  to  servants 
tli.m  B  (Missouri  P.  R.  Co.  v.  ilachey,  127 
U..S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Kep. 
IICI),  to  a  different  measure  of  damages 
than  B  ( Minneapolis  d  St.  L.  R.  Co.  v.  Beck- 
tcilh,  129  TT.  S.  26,  32  L.  ed.  585,  0  Sup.  Ct. 
Kep.  207 ) .  and  it  permits  special  legislation 
in  all  its  varieties.  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct  Rep.  1161;  Minneapolis  <t  St.  L.  R.  Co. 
T.  Herrick.  127  U.  S.  210,  32  L.  ed.  109,  8 
Sup.  Ct.  Kep.  1176;  Duncan  v.  Missouri,  152 
U.  S.  377,  38  L.  ed.  485,  14  Sup.  Ct.  Kep. 
670."  Magoun  v.  Illinois  Trust  <C  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
rt.  T}'>i.  P94. 
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And  these  principles  have  been  affirmed  in 
later  cases,  and  a  classification  based  on  the 
difference  between  fire  insurance  and  other 
insurance  has  been  sustained;  also  on  a  dif- 
ference between  railroad  and  other  corpora- 
tions and  of  persons.  Orient  Znt.  Co.  v. 
Daggs,  172  U.  S.  657,  43  L.  ed.  552,  19  Sup. 
Ct  Rep.  281 ;  Tullis  v.  Lake  Erie  i  IF.  R. 
Co.  175  U.  S.  348,  20  Sup.  Ct  Rep.  136,  ante, 
192. 

In  Atchison,  T.  i  8.  F.  R.  Co.  v.  Matthew$, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct  Kep. 
009,  the  majority  of  the  court  decided  that 
in  consequence  of  the  great  peril  and  possi- 
bility of  fires  being  communicated  by  'the  lo-[120] 
comotives  of  railroad  corporations,  it  was  in 
the  power  of  the  state  of  Kansas  to  impose 
on  them,  in  a  suit  successful  against  them, 
an  attorney's  fee,  and  not  impose  it  on  an  un- 
successful plaintiff.  It  was  said  by  Mr.  Jus- 
tice Brewer,  after  a  review  of  the  cases 
that  — 

"It  is  the  essence  of  a  classification  that 
upon  the  class  are  cast  duties  and  burdens 
different  from  those  resting  upon  the  general 
public.  Thus,  when  the  legislature  imposes 
on  railroad  corporations  a  double  liability 
for  stock  killed  by  passing  trains  it  says,  in 
effect,  that  if  suit  be  brought  against  a  rail- 
road company  for  stock  killed  by  one  of  its 
trains  it  must  enter  into  the  courts  under 
conditions  different  from  those  resting  on 
ordinary  suitors.  If  it  is  beaten  in  the  suit 
it  must  pay,  not  only  the  damage  which  it 
has  done,  but  twice  that  amount  If  it  suc- 
ceeds it  recovers  nothing.  On  the  other 
hand,  if  it  should  sue  an  individual  for  de- 
struction of  its  live  stock  it  could  under  no 
circumstances  recover  any  more  than  the 
value  of  that  stock.  So  that  it  may  be  said 
that  in  matter  of  liability,  in  case  of  litiga- 
tion, it  is  not  placed  on  an  equality  «ith 
other  corporations  and  individuals;  yet  this 
court  has  unanimously  said  that  this  differ- 
entiatiob  of  liability,  this  inequality  of  right 
in  the  courts,  is  of  no  significance  upon  the 
question  of  constitutionality.  Indeed,  the 
very  idea  of  classification  is  that  of  inequal- 
ity, so  that  it  goes  without  saying  that  the 
fact  of  inequality  in  no  manner  determines 
the  matter  of  constitutionality."  174  U.  S. 
106,  43  h.  ed.  913,  19  Sup.  Ct  Rep.  618. 

In  the  case  at  bar  the  distinction  is  be- 
tween tracts  of  agricultural  lands  in  a  cer- 
tain relation  to  cities  and  lands  used  for 
other  purposes  in  such  relation. 

We  think  the  distinction  is  justified  by  the 
principle  of  the  cases  we  have  cited.  That 
principle  leaves  to  the  state  the  adaptation 
of  its  laws  to  its  conditions.  The  growth  of 
cities  is  inevitable,  and  in  providing  for  their 
expansion  it  mav  be  the  judgment  of  an  agri- 
cultural state  that  they  should  find  a  limit 
in  the  lands  actually  used  for  agricuUuie. 
Such  use,  it  could  be  taken  for  granted,  would 
only  be  temporary.  Other  uses,  certainly 
those  to  which  the  plaintiff  puts  its  lands, 
can  receive  all  the  benefits  of  the  growth 
of  a  city,  and  not  be  'moved  to  8ubmit[121] 
to  the  burdens.  Besides,  such  uses  or  manu- 
facturing uses  adjacent  to  a  city  may,  for  its 
order  and  health,  need  control.  Affecting  it 
differently  from  what  farming  uses  do  may 
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justify,  if  not  require,  their  indusion  within 
the  municipal  jurisdiction. 

We  think,  therefore,  that  within  the  lati- 
tude which  local  ^vemment  must  be  al- 
lowed the  distinction  is  not  arbitrary,  and 
infringes  no  provision  of  the  Constitution  of 
the  United  Stotes. 

Jttdgment  affirmed. 


BOBERT  RAE,    Jr.,  and    Elizabeth    Bae, 
His  Wife,  Plffa.  in  Err., 

V. 

HOMESTEAD  LOAN  4  QUARANTT  COM- 
PANY. 

(See  8.  a  Beporter-s  ed.  121-126.) 

Writ  of  error  to  atate  court — Federal  guM- 
lion — other  question  controlling. 

The  contention  in  a  state  coort,  that  a  con- 
tract for  the  payment  of  gold  coin  Is  Invalid, 
win  not  be  ground  for  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  when 
the  decree  of  the  state  coart  Is  for  payment 
of  a  certain  amoont  In  dollars  and  cents, 
without  specifying  any  particular  Mnd  of 
money,  and  this  Is  affirmed  by  the  supreme 
court  of  the  state  on  the  ground  that  the  de- 
fendants have  not  been  prejudiced  by  merely 
requiring  tbem  to  respond  in  lawful  money. 

[No.  261.1 

Submitted    Deeember    18,    1899.    Decided 
January  ti,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  af- 
firming a  decree  on  foreclosure  of  a  mort- 
gage payable  in  gold  coin.    Affirmed. 

Same  case  below,  178   HI.  369,  63   N.   E. 
220. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
The  Homestead  Loan  ft  Guaran^  Com- 
pany filed  its  bill  in  chancery  in  the  circuit 
[122]court  of  Cook  county,  Hlinois,  'against  Rob- 
ert Rae,  Jr.,  and  his  wife,  for  the  foreclosure 
of  a  certain  mortgage  or  trust  deed  on  real 
estate  in  that  county,  given  by  them  to  se- 
cure a  bond  whereby  Rae  acknowledged  that 
he  was  bound  to  the  company  "in  the  sum  of 
ninety-eight  hundred  dollars  ($9,800)  in 
gold  coin  of  the  United  States  of  America, 
of  the  present  standard  weight  and  fineness," 
and  which  recited  that  the  company  had  ad- 
vanced to  him  "the  principal  sum  of  forty- 
nine  hundred  dollars  ($4,900),  which  said 
sum,  together  with  interest  thereon,  costs, 
charges,  and  expenses,  amounting  in  the  ag- 
gregate to  the  sum  of  seventy-eight  hundred 
sixty-seven  dollars  and  twenty  cents  ($7,867 .- 
SO)  is  to  be  repaid  within  ten  years  from 
date  in  gold  coin  as  aforesaid,  in  monthly  in- 
stalments of  sixty-five  dollars  and  fifty-six 


Note. — At  to  Federal  furiidiotUm  over  itate 
eourtt;  neeetMy  of  Federal  queation, — see  notes 
to  Hamblln  v.  Western  Land  Ca  87  L.  ed.  U.  8. 
267.  and  KIpley  v.  Illinois  <•  rel.  Akin,  42  L. 
e«.  V.  B.VM. 
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cents  ($65.56)  each,  payable  on  the  first  day 
of  each  calendar  month  daring  the  said  tena 
of  ten  years.     .     .    ." 

The  bill  allied  default  in  the  payment  of 
certain   montluy   instalments,   and  that,  in 

Sursuance  of  the  terms  of  the  bond  and  trust 
eed,  the  company  had  declared  the  entire 
amount  of  the  loan  due  and  payable,  and 
prayed  "that  upon  the  hearing  hereof  the 
court  will  ascertain  upon  an  accounting  how 
much  is  due  to  the  complainant  under  the 
terms  of  the  said  bond  and  trust  deed,  and  - 
will  decree  the  payment  of  any  amount  so 
found  due,  by  a  snort  day,  in  gold  coin  of  the 
United  States  of  the  present  standard 
weight  and  fineness;"  and  for  sale  and  fore- 
closure, if  the  amounts  decreed  were  not 
paid. 

Defendantsademurred  to  the  bill,  and  set 
forth  the  following  causes  of  demurrer: 

"(1)  The  matters  and  things  set  out  in 
the  complainants'  bill  are  contrary  to  public 
policy  and  void.  (2)  Because  it  is  not  law- 
ful for.  the  complainants  and  the  defendants 
to  make  any  money  but  gold  and  silver 
money  a  money  tender  in  payment  of  any 
debt  contracted  in  the  Uni^  States  to  be 
paid  in  the  United  States.  (3)  That  so  much 
of  the  act  of  Congress  of  February  28,  1878. 
entitled  'An  Act  to  Authorize  the  Coinage 
of  the  Standard  Silver  Dollar,  and  to  Restore 
Its  Legal  Tender  Character,'  which  provides 
that  gold  and  silver  money  of  the  United 
States  shall  be  a  legal  tender  for  payment 
and  discharge  of  ^ebts  and  obligations,  is 
valid,  but  the  proviso  permitting  'parties  to[m] 
make  such  special  contracts  as  they  please 
as  to  the  payment  of  debts  and  obligations 
in  money  other  than  gold  and  silver  is  void. 
(4)  That  the  contract  or  mortgage  set  forth 
in  said  bill  and  the  relief  prayed  therein  is 
void,  as  against  public  policy.  (5)  That  by 
virtue  of  article  I,  sectioif  8,  paragraph  5.- 
of  the  Constitution  of  the  United  States. 
Congress  alone  has  'power  to  coin  money 
and  r^ulate  the  value  thereof,'  and  that  by 
article  1,  section  10,  paragraph  1,  of  said 
Constitution  it  is  providM  that  'no  state 
shall  coin  money,  emit  bills  of  credit,  or 
make  anything  but  gold  and  silver  coin  a 
tender'  in  payment  of  debts,  in  contracts 
made  in  the  United  States  to  be  performed 
in  the  United  States.  Said  defendants  claim, 
jointly  and  severally,  the  benefit  of  said  con- 
stitutional provisions.  (6)  That  said  bill 
should  be  dismissed  for  want  of  equity." 

The  demurrer  was  overruled,  defendants 
excepted,  elected  to  abide  by  it,  and  refused 
to  answer  over.  The  bill  was  thereupon 
taken  as  confessed,  and  the  circuit  court ,on 
the  evidence  entered  a  decree  of  foreclosure, 
finding  that  the  defendant  Rae,  Jr.,  "being 
indebted  to  the  complainant  in  the  sum  of 
$4,000  for  a  loan  made  by  the  complainant 
to  said  defendant,  executed  and  delivered  to 
the  complainant  his  bond,  bearing  date  the 
1st  day  of  August,  1895,  which  bond  is  cor- 
rectly set  out  at  length  in  complainant's 
bill;"  that  to  secure  the  bond  said  trust  deed 
was  duly  given  and  recorded,  and  was  a  valid 
and  first  lien  on  the  premises  therein  de- 
scribed; that  default  had  been  made  in  the 
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payment  of  instAlments  as  alleged,  and  that 
the  whole  amount  had  been  declared  due; 
and  that  there  was  due  from  defendant  to 
complainant,  for  principal  and  accrued  in- 
terest, the  sum  of  $5,350.7C,  together  with 
some  other  items;  and  decreed  that  if  the 
sums  due  were  not  paid  within  five  days  the 
real  estate  mortgaged  should  be  sold  in  sat- 
isfaction. 

Defendants  appealed  to  the  appellate  court 
of  the  state  of  Illinois  for  the  first  district, 
and  assigned  for  error  the  action  of  tlie  cir- 
cuit court  in  overruling  the  demurrer,  etc., 
and  in  not  dismissing  the  bill  because  it 
claimed  there  was  due  the  sum  found  to  be 
due  in  gold  coin  of  the  United  States  of  the 
[lS4]*pre8ent  standard  in  weight  and  fineness. 
The  decree  was  aflirmed  by  the  appellate 
nourt.  Kae  v.  homestead  Loan  d  Ouaranty 
Vo.  76  111.  App.  548. 

From  that  decree,  defendants  appealed  to 
the  supreme  court  of  Illinois,  by  which  it 
was  affirmed.  Jiae  t.  Homestead  Loan  <£ 
Vuaranty  Vo.  178  111.  369,  63  N.  E.  220.  The 
opinion  of  the  i^upreme  court  was  as  follows : 
"The  elaborate  and  able  argument  for  appel- 
lants cannot  be  considered  on  what  appears 
from  this  record,  as  the  decree  does  not  find 
or  require  judgment  in  any  particular  kind 
of  money,  but  finds  the  a\xm  due  in  dollarii 
and  cents.  Even  if  it  were  assumed  that 
contracts  of  this  character  could  not  be  sus- 
tained, still,  by  the  final  decree  the  appel- 
lants are  not  prejudiced, — they  cannot  be 
heard  to  complain  in  an  appellate  tribunal. 
If  the  character  of  money  in  which  payment 
is  contracted  to  be  made  be  rejected  from  the 
contract,  still  the  liability  for  payment  in 
some  kind  of  legal  tender  would  exist,  hence 
by  the  decree  no  prejudice  resulted  to  ap- 
pellants in  overruling  their  demurrer." 

The  present  writ  of  error  was  then  brought, 
and  defendants  in  error  moved  to  dismiss  or 
affirm. 

Mr.  Robert  Rae  submitted  the  cause  for 
plaintifF  in  error. 

Messrs.  Jolin  P.  WUaon  and  WlllUun 
B.  BaellTaimfr  submitted  the  cause  for  de- 
fendant in  error. 

£1S4]  *Mr.  Chief  Justice  Fuller  delivered  tha 
opinion  of  the  court: 

The  circuit  court  of  Cook  county  did  not 
find  the  sums  due  as  due,  nor  decree  their 
payment,  in  gold  coin  of  the  United  States. 
The  record  does  not  show  that  when  the  in- 
stalments matured  any  demand  was  made 
for  their  payment  in  gold,  nor  that  a  tender 
of  money  other  than  gold  was  made,  or,  if 
made,  that  such  tender  would  not  have  been 
nccepted.  The  presumptions  are  entirely  to 
the  contrary.  The  circuit  court  decreed  that 
the  liability  be  discharged  in  any  lawful 
money  of  the  United  States,  and  the  supreme 

^XSSjoourt  held  that  'defendants  below  could 
not  be  heard  to  complain  of  a  decree  by  which 
they  were  not  prejudiced.  This  was  a 
gronnd  broad  enough  to  sustain  the  judg- 
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ment  without  icrfrcnc  to  any  Federal  quea> 
tion  supposeri  to  he  involved. 

According  to  the  terms  of  %  T.''0  of  the  Re- 
vised Statutes,  we  exercise  jurisdiction  over 
the  final  judgments  and  decrees  of  state 
courts,  wlieic  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the 
United  States,  is  drawn  in  question,  and  the 
decision  is  against  their  validity;  or  where 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  is  drawn  in  ques- 
tion on  the  ground  of  repugnancy  to  the 
Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their 
validity;  or  where  any  title,  right,  privilege, 
or  immunity  is  claimed  under  the  Constitu- 
tion, or  any  treaty  or  statute  of,  or  commis- 
sion held,  or.  authority  exercised  under,  the 
United  States,  and  the  decision  is  against 
the  title,  right,  privilege,  or  immunity  spe- 
cially set  up  or  claimed  by  either  party,  un- 
der such  Constitution,  treaty,  statute,  com- 
mission, or  authority. 

The  decision  of  the  supreme  court  of  Illi- 
nois was  not  against  the  validity  of  a  treaty 
or  statute  of,  or  authority  exercised  under, 
the  United  States;  nor  was  it  in  favor  of  the 
validity  of  any  statute  of,  or  authority  exer- 
cised under,  the  state  of  Illinois,  asserted  to 
be  repugnant  to  the  Constitution  or  laws  of 
the  United  States;  nor  was  it  against  any 
title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed  by  plaintiffs  in  error. 

The  validity  01  part  of  the  act  of  Congress 
of  February  28,  1878  (20  Stat,  at  L.  25, 
chap.  20),  was  questioned,  but  plaintiffs  in 
error  cannot  bring  the  case  here  on  the  ob- 
jection that  that  contention  was  not  sus- 
tained. 

The  benefit  of  clause  5,  section  8,  article 
1,  of  the  Constitution,  empowering  Congress 
to  coin  money  and  regulate  the  value  there- 
of, and  of  clause  1,  section  10,  of  article  1, 
providingthat  nostate  shall  coin  money,  emit 
bills  of  credit,  or  make  anything  but  gold 
and  silver  coin  a  tender  for  the  payment  of 
debts,  was  claimed ;  but  the  state  courts  did 
not  deny  to  Congress  any  power  granted,  nor 
assert  "in  respect  of  the  stipite  any  power  pro-|^i261 
hibited,  and  it  did  not  appear  that  plaintiffs 
in  error  were  deprived  of  any  benefit  secured 
by  either  of  those  provisions. 

Plaintiffs  in  error  pointed  out  no  provision 
of  the  Constitution,  or  of  any  law  of  the 
United  States,  forbidding  the  making  of  con- 
tracts payable  in  gold  coin  of  the  United 
States,  but  contended  that  contracts  so  made 
payable  were  void  because  opposed  to  public 
policy.  The  state  circuit  court,  however, 
simply  held  plaintiffs  in  error  to  respond  im 
lawful  money,  and  entered  its  decree  accord- 
ingly, and  Uie  supreme  court  decided  that 
plaintiffs  in  error  could  not  complain  of 
that  decree,  because  not  prejudiced  thereby. 
This  was  not  a  decision  against  any  right  se- 
cured by  the  Constitution  or  laws  of  the 
United  States  sj-ecially  set  up  or  claimed  by 
plaintiffs  in  error  in  those  courts. 

Writ  of  error  ttinmissed. 
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UNDSAY  k  PHELPS  COMPANY,  Plff.  in 

Err., 

«. 

JOHN  H.  MULLEN  and  the  Stete  of  Min- 
nesota. 

(See  8.  C.  Beporter's  ed.  126-155.) 

Boom  chartered  iy  law — lien  on  logs  for 
surveying  and  scaling — scale  bills  as  evi- 
dence—record  of  scale  bills — {ten  on  logs 
of  one  oioner  for  scaling  logs  of  another— 
logs  out  in  another  state — burden  on  in- 
terstate commerce — charge  for  use  of 
ioatenoaye. 

1.  A  boom  It  "chartered  by  law"  within  Minn. 
Stat  1894,  I  2400,  when  It  Is  owned  bj  a 
eorporatlon  having  authority  to  maintain  a 
boom,  whether  It  Is  Incorporated  under  a  gen- 
eral law  or  a  special  law. 

2.  A  Hen  upon  logs  of  private  parties  tor  In- 
specting and  scaling  logs  ran  through  char- 
tered booms  Is  given  to  the  surveyor  general 
by  Minn.  Stat.  1894,  i  2400,  declaring  tUat 
he  "shall  survey  all  logs  and  timber  running 
ont  of  any  boom"  now  chartered  or  which 
may  hereafter  be  chartered  by  law  In  his  dls- 
Ulet 

S.  Scale  bills  accompanied  by  a  certificate  of 
tbe  surveyor  general  stating,  as  required  by 
Ulna.  Stat.  1804,  |  2402,  the  amount  due  him 
thereon  and  that  he  scaled  the  logs,  timber, 
or  lumber,  relying  upon  the  lien,  and  that  he 
claimed  a  lien  thereon  for  the  amount 
thereof  and  cost*  of  collection,  are  compe- 
tent evidence. 

4  A  record  at  scale  bills  in  the  books  of  tJie 
surveyor  general,  as  prescribed  by  Minn.  Stat. 
18U4.  i  24U0,  Is  not  •  necessary  preliminary 
to  his  right  to  a  lien  onder  |  2402. 

S.  Subjecting  the  logs  of  one  owner  In  a  log 
boom  to  a  statutory  Hen  tor  fees  due  the  sur- 
veyor general  for  surveying  and  scaling  all 
the  logs  In  the  boom,  Indadlng  those  of  other 
owners,  does  not  deprive  the  owner  of  prop- 
erty withoot  doe  process  of  law,  when  he  has 
chosen  to  avail  Jiimself  of  the  boom. 

•.  A  lien  given  by  state  statute  on  logs  cot  in 
snother  state  tor  surveying  and  scaling  them 
by  the  surveyor  general  while  In  a  log  boom 
does  not  constitute  a  burden  on  Interstate 
commerce,  but  Is  a  lawful  charge  Imposed  by 
tbe  state  for  furnishing  additional  facilities 
for  navigation  of  a  waterway. 

7.  The  extension  of  a  shear  boom  across  the 
navigable  channel  of  tbe  Mississippi  and  to 
near  tbe  Wisconsin  shore,  under  authority  of 
the  state  of  Minnesota,  cannot  be  complained 
of  as  an  obstruction  of  navigation  by  one  who 
las  chosen  to  avail  himself  of  Its  advantages, 
lu  order  to  escape  a  lien  for  surveying  and 
scaling,  under  the  state  law,  after  the  logs 
are  within  tbe  limits  of  the  state  of  Minne- 
sota when  neither  the  state  of  Wisconsin  nor 
the  United  States  makes  any  complaint. 

(No.  44.] 

Argued  April  S,  7,  189D.    Decided  January 
IS.  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minne- 
sota to  review  a  decision  sustaining  a  lien 
for  surveying  and  scaling  all  lor^H  in  a  boom. 
Affirmed. 
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Statement  by  Mr.  Justice  Bv*wovi 

*0n  August  1,  1893,  the  plaintiff  in  ern>r[tS7] 
commenced  its  action  of  replevin  against  one 
of  the  defendants  in  error,  John  H.  Mullen, 
to  recover  possession  of  a  quantity  of 
logs  said  to  be  of  the  value  of  $16,000. 
Mullen  answered,  alleging  that  he  waa 
the  surveyor  general  of  logs  and  lum- 
ber for  the  fourth  district  of  Minnesota; 
that  as  such  surveyor  general  he  had  scaled 
and  surveyed  a  large  number  of  logs  in  a 
boom  belonging  to  the  Minnesota  Boom  Com- 
pany, for  which  service  he  was  entitled  to 
fees  amounting  to  the  sum  of  $11,088.92,  and 
had  seized  these  logs  under  the  statute  giv- 
ing him  a  lien,  to  enforce  payment  thereof, 
and  praying  for  a  return  of  the  property,  or, 
if  that  could  not  be  had,  for  judgment  for 
the  sum  of  $11,088.92,  together  with  10  per 
cent,  $1,108.89,  costs  of  collection  as  pro- 
vided by  law,  and  interest.  To  this  answer 
the  plaintiff  filed  a  reply,  challenging  on  sev- 
eral grounds  the  validity  of  the  claim  for 
fees  and  lien.  Tliereafter  the  state  of  Min- 
nesota was,  on  its  application,  made  a  party 
defendant,  and  answered  setting  forth  in 
substance  that  since  the  filing  of  the  plead- 
ings the  defendant  Mullen  had  received  from 
the  state  of  Minnesota  the  full  amount  of 
his  fees,  and  had  transferred  his  claim  to  the 
state,  and  adopting  the  answer  of  Mullen,  so 
far  as  it  was  applicable.  On  these  pleadings 
the  case  went  to  trial  before  the  court  with- 
out a  jury.  No  special  findings  of  fact  were 
made,  but  only  a  general  finding  for  defend- 
ants. A  bill  of  exceptions  was  preserved, 
reciting  the  testimony,  showing  that  at  the 
close  the  plaintiff  requested  of  the  court  the 
follOMring  declarations: 

"First.  ITiat  it  has  not  been  shown  that 
the  logs  for  which  'defendants  claim  fees  for[lS!)) 
scaling  in  this  case  ever  ran  into  or  through 
any  boom  chartered  by  law  and  therefore  the 
defendants  have  no  right  to  the  fees  claimed 
or  to  any  lien  on  the  plaintiff's  logs  there- 
for ;  but  tbe  court  refused  to  make  such  dec- 
lahttionj  to  which  ruling  and  order  the 
plaintiff  then  and  there  duly  excepted. 

"Second.  That  the  defendants  have  not 
shown  themselves  entitled  to  apy  lien  upon 
the  plaintiff's  logs: 

"a.  Because  the  scale  bills,  defendants' 
Exhibits  3  and  4,  are  not  evidence  of  the 
scaling  of  the  logs  therein  described. 

"b.  Because  it  appears  affirmatively  that 
the  said  scale  bills  were  not.  nor  were  either 
of  them,  recorded  in  any  book  in  the  oflice  of 
the  surveyor  general  of  that  district. 

"o.  Because  it  appears  that  a  very  great 
proportion  of  the  logs  mentioned  in  these 
scale  bills,  defendants'  Exhibits  3  and  4, 
were  not  the  plaintiff's  logs,  and  that  the 
work  done  was  not  done  at  the  request  of 
thv  plaintiff  or  anybody  else. 

"d.  Because  the  pretended  records  of  said 
scale  bills  were  not  in  fact  any  record  what- 
ever. 

"e.  Because  it  does  not  appear  that  any 
of  the  log  marks  nhown  on  defendants'  scale 
bills.  Exhibits  3  and  4,  were  ever  recorded 
in  the  office  of  the  surveyor  general  of  logs 
and  lumber  of  the  fourth  lumber  district  of 
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the  (tato  of  Minnesota  in  accordance  with 
the  proTiaions  of  title  3,  of  chapter  32,  Qen- 
eral  Statutes  of  the  state  of  Minnesota. 

"But  the  court  refused  to  make  such  dec- 
laration; to  which  ruling  and  order  the 
plaintiff  duly  excepted. 

"Third.  That  the  statute  under  which  the 
defendants  claim  a  right  to  scale  these  logs 
and  recover  fees  therefor,  and  to  a  lien  on 
the  plaintiff's  logs  therefor,  is,  as  applied  to 
the  place  and  business  where  this  scaling 
was  done,  an  attempted  regulation  by  the 
state  of  interstate  commerce,  and  is  uncon- 
stitutional and  void,  being  in  contravention 
of  subdivision  4,  of  section  8  of  article  1  oi 
the  Constitution  of  the  United  States." 

Upon  the  general  finding  the  court  entered 
a  judgment  for  the  defendants  for  a  return 
of  the  property  or  the  payment  of  the  fees, 
coste,  and  interest.  Thereupon  the  plaintiff 
[188]*brought  tiie  case  directly  to  this  court  by 
writ  of  error  on  the  ground  that  the  laws  of 
Minnesota,  under  which  these  fees  and  lien 
were  claimed,  were  in  contravention  of  the 
Constitution  of  the  United  States. 

The  facts  developed  on  the  trial,  and  upon 
which  the  questions  of  law  arise,  are  these: 
The  state  of  Minnesota  was  by  law  divided 
into  five  districts  for  the  inspection  of  logs 
and  lumber.  The  fourth  district  was  defined 
as  follows:  "The  Mississippi  river  and  ite 
tributaries  below  the  outlet  of  Lake  Pepin 
to  the  southern  line  of  Wabasha  county." 
The  defendant  MuUenwas  the  duly  appointed 
and  qualified  surveyor  general  of  logs  and 
liirober  for  this  district,  and  as  such  per- 
formed the  services  for  which  the  fees  and 
lien  were  claimed.  The  Minnesota  Boom 
Company  was  a  corporation  organized  under 
the  general  laws  of  the  state  of  Minnesota 
in  April,  1889.  The  purposes  for  which  the 
eerporation  was  organized  are  stated  in  ar- 
ticle 1  of  its  charter: 

"The  general  nature  of  the  corporate  busi- 
ness shall  be  the  construction,  maintenance, 
and  use  of  booms,  dams,  and  all  other  struc- 
tures of  any  kind  necessary  or  advantageous 
for  the  performance  of  the  logging  and  lum- 
bering business  hereinatier  described,  up- 
on the  Mississippi  river,  or  either  bank 
thereof,  between  tne  moutii  of  the  Chippewa 
river,  or  a  point  opposite  thereto,  and  the 
point  where  the  easterly  boundary  line  of  the 
city  of  Winona  meets  the  Mississippi  river 
or  a  point  opposite  thereto,  and  also  upon, 
or  on  any  side  or  bank  of,  any  slough,  bayou, 
branch,  or  part  of  the  Mississippi  river  be- 
tween or  connecting  with  said  river  at  any 
point  between  the  extreme  limite  aforesaid. 
The  bosinen  of  the  corporation  beside  the 
oonstruction,  maintenance,  and  operation  of 
•aid  structures  shall  be  gathering,  driving, 
booming,  storing,  assorting,  rafting,  brail- 
ing,  and  otherwise  handling  any  and  all  logs, 
lumber,  and  timber  of  any  kind,  between  the 
limite  and  upon  the  waters  atad  territory 
above  stated,  for  any  and  all  persons  having 
any  logs,  lumber,  or  timber  upon  any  of  said 
waters  or  within  said  territory,  and  this  cor- 
poration shall  have  the  right  to  charge  and  re- 
ceive, and  shall  charge  and  receive,  from  any 
17e  V.  •;       U.  S.,  Book  44. 


and  all  persons  upon  or  in  connection  with 
'those  logs,  lumber,  or  timber  for  any  work[180] 
or  services  done  by  this  corporation,  a  proper 
sum  and  compensation  by  it  to  be  flbted  for 
such  work  or  services,  and  this  corporation 
shall  also  do  any  other  business  incident  to 
any  part  of  the  general  business  aforesaid." 

It  constructed  a  boom  on  West  Newton 
Slough,  within  the  limits  of  the  fourth  in- 
spection district,  above  defined.  This  slough 
is  an  arm  or  minor  channel  of  the  Missis- 
sippi river,  bounded  on  ite  southwestern  ride 
by  the  main  land,  constituting  the  stete  of 
Minnesota,  and  on  the  other  side  by  an  is- 
land, extending  up  and  down  the  river  about 
3  miles,  and  dividing  this  slough  from  the 
main  channel  of  the  river.  The  works  ol 
the  boom  were  in  this  slough,  but  at  the  up- 
per end  of  the  island,  extending  diagonally 
across  the  river  to  the  Wisconsin  shore,  waa 
a  structure  called  a  shear  boom,  so  arranged 
that  when  closed  it  turned  all  the  logs  com- 
ing down  the  river  into  the  upper  end  of  the 
boom.  When  one  end  of  it  was  released  it 
floated  down  the  stream  and  thus  allowed 
free  passage  up  and  down  the  main  channel. 
Above  the  head  of  this  boom  the  Chippewa 
river  empties  into  the  Mississippi.  Th» 
Chippewa  river  is  wholly  within  the  limits 
of  the  state  of  Wisconsin,  and  the  logs, 
which  this  boom  was  constructed  to  secure, 
and  which  in  fact  it  did  secure,  were  mainly 
logs  coming  out  of  that  river  and  which  had 
been  cut  witiiin  the  limite  of  the  state  of 
Wisconsin. 

The  statutes  of  Minnesota,  so  far  as  fhey 
are  pertinent  to  this  inquiry,  in  reference  to 
booms,  scaling,  and  surveying,  are  the  fol- 
lowing: 

"Any  corporation  formed  under  this  title, 
in  whole  or  in  part  for  the  improvement  of 
any  stream  and  driving  logs  therein,  or  for 
holding  or  handling  logs  therein,  which  shall 
have  taken  prior  possession  of  such  stream, 
or  any  considerable  portion  thereof,  upon 
which  portion  no  other  person  or  corporation 
has  erected  any  dams  or  other  improve- 
mente,  and  which  may  have  need  of  improve- 
ment for  that  purpose,  shall  have  power  to 
improve  such  streams  and  ite  tributaries  bj! 
clearing  and  straightening  the  channels 
thereof,  closing  sloughs,  erecting  sluiceways, 
booms  of  all  kinds,  side,  rolling,  sluicing, *and[181] 
flooding  dams  or  otherwise  if  necessary,  but 
shall  in  no  case,  in  any  manner,  materiallT 
obstruct  or  impede  navigation  upon  sudi 
stream  or  erect  any  dam  or  other  obstruo- 
tion  below  the  head  of  steamboat  navigation. 
Every  such  corporation  which  shall  so  im- 
prove a  stream  and  so  keep  in  repair,  and 
operate  ite  works  so  as  to  render  driving  logs 
tbereon  reasonably  practicable  and  certain, 
may  charge  and  collect  reasonable  and  uni- 
form tolls  upon  all  logs,  lumber,  and  timber, 
driven,  slu!(^ed,  or  floated  on  the  same,  and 
may  take  possession  of  all  logs  put  into  such 
stream  or  upon  rollways,  so  as  to  impede 
the  drive  when  the  owners  thereof  or  their 
agento  shall  not  have  come  upon  the  etreain  '^ 
adequatelv  provided  with  men,  teams,  and 
tools  for  breaking  the  rollways  and  driving 
such  logs  in  season  for  malring  a  thorough 
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drive  down  eucli  stream  without  Undering 
the  main  drive;  and  shall  also,  at  the  re- 
quest of  the  owner  of  any  logs  and  timber 
put  into  said  streams,  take  charge  of  tht 
same,  and  drive  the  same  down  and  out  of 
such  stream,  or  down  such  stream  so  far  as 
their  improvements  may  extend,  and  charge 
and  collect  therefor  of  the  owner  or  party 
controlling  said  logs  and  timber  reasonable 
charges  and  expenses  for  such  services.  And 
such  eorporation  shall  for  all  such  tolls, 
costs,  and  expenses  have  a  lien  on  the  logs 
for  which  same  was  incurred,  and  may  seize, 
in  whoever  possession  found,  and  hold  a 
sufficient  amount  thereof  to  pay  the  same, 
and  make  sale  thereof  upon  giving  ten  (10) 
days'  notice  in  the  manner  provided  for  no- 
tifying sales  on  execution  upon  the  judg- 
ment of  justice  of  the  peace,  or  may  enforce 
such  liens  as  other  liens  are  enforced  by  prop- 
er pro<xeding8  for  that  purpose,  or  may  ask, 
demand,  sue  for,  collect,  and  receive  from 
the  owner  or  owners  of  such  logs  the  amount 
due  tor  any  such  tolls.  No  injunctional  or- 
der shall  be  granted  to  prevent  the  nse  or  en- 
joyment of  any  such  improvement  or  abate 
any  such  dam  necessary  thereto  unless  such 
eorporation  shall  fail  for  sixty  (00)  days 
after  judgment,  from  which  no  appeal  has 
been  teken,  to  pay  any  damages  recovered 
for  any  injury  done  by  or  in  consequence  of 
its  works.  Any  corporation  formed  for  the 
improvement  of  a  stream,  which  is  in  whole 
or  in  part  a  boundary  between  this  and  an 

[ISSjadjoining  state,  *and  authorized  to  drive  logs 
or  maintain  booms  or  dams  in  each  stream, 
shall  have  authority  to  purchase  and  hold 
■todc  in  corporation  or  corporations,  in  such 
adjoining  state  created  for  similar  pur- 
poses upon  the  same  stream,  or  to  consoli- 
date or  otherwise  unite  with  such  corpora- 
tion or  corporations  in  such  adjoining  state, 
whenever  ttie  purposes  for  which  the  corpora- 
tion in  this  state  is  organized  can  be  better 
effected  thereby.  Provided,  That  no  such 
purchase  or  consolidation  or  other  union 
shall  be  made  without  the  assent  of  holders 
of  two  thirds  (})  of  the  capital  stock  of 
such  first  ( 1st)  named  company.  Provided, 
That  all  dams  and  other  works  erected  under 
the  authority  given  by  this  act  shall  be  so 
eonstructed,  used,  and  operated  as  to  facili- 

'  tate  and  expedite  the  driving  and  handling 

logs  and  lumber  upon  the  stream  upon  which 
the  same  may  be  erected,  and  the  corporation 
making  such  improvements  hereunder  shall 
have  no  right  to  stop  logs  destined  for  points 
below  its  works  on  said  stream  except  where 
dams  have  been  constructed  to  accumulate 
water  for  sluicing  logs,  and  flushing  the 
river  below  the  same,  and  in  such  case  shall 
not  detain  logs  in  any  part  of  the  river  so 
as  to  form  a  jam  or  prevent  the  prompt  de- 
livery of  logs  destined  for  points  below  the 
works  constructed  under  authority  of  this 
act"  Section  2  of  chapter  221  of  the  Laws 
of  the  state  of  Minnesota  for  the  year  1889. 
"Each  surveyor  general,  by  himself  or 
deputy,  shall  survey  all  logs  and  timber  run- 
ning out  of  any  boom  now  chartered,  or 
which  may  hereafter  be  chartered  by  law  in 
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his  district,  and  at  the  end  of  eaeh  wee^ 
when  he  has  surveyed  any  such  logs  or  tim- 
ber, make  out  and  deliver  to  the  owner  of 
such  boom,  or  the  managing  agent  thereof, 
a  true  and  correct  scale  bill,  stating  tiie  date 
of  such  survey,  the  number  of  logs  and  pieces 
of  timber,  the  marks  thereon  respectively, 
and  the  number  of  feet  of  each  mark  so  sur- 
veyed during  the  week,  and  shall  sign  the 
same;  and  he  shall  Immediately  record  such 
bill  in  the  books  of  his  oflice,  and,  upon  being 
paid  his  fees  for  such  services,  shall  deliver 
the  original  bill  to  the  owner  or  managing 
agent  of  such  boom ;  and  all  boomage  or  fees 
of  such  boom  on  any  logs  or  timber  shall  be 
collected  *in  accordance  with  such  survey.[lS9i 
And  all  scale  bills  heretofore  made  and  signed 
by  any  such  surveyor  general,  or  the  record 
thereof  in  the  respective  offices  of  such  sur- 
veyor generals,  or  copies  of  such  records, 
duly  certified,  shall,  in  all  courts  of  thi* 
state,  be  prima  facie  evidence  of  the  matters 
stated  in  such  scale  bill,  record,  or  copy." 
Section  14  of  chapter  32  of  the  General  Stat- 
utes of  Minnesota  for  the  year  a.  d.  1860^ 
being  now  {  2400  of  the  Statutes  of  Minne- 
sota of  1894. 

"The  fees  of  surveyor  generals  shall  bet 
For  surveying,  scale  marking,  making  scale 
bills  and  recording  the  same  and  posnnc  ia 
the  ledger,  five  cents  per  thousand  feet 
for  all  logs  and  timbw  required  to  be 
surveyed;  for  surveying  lumber,  twen^- 
five  eodts  per  thousand  feet,  for  travel- 
ii^  to  perform  any  service  more  than  two 
miles  nrom  their  respective  offices,  five 
cents  per  mile  goine  and  returning;  for  i» 
cording  any  Icw-manc,  fifty  coits;  for  mak- 
ing and  oertitying  a  copy  of  any  matter 
which  may  be  of  record  in  his  oOoe,  or  for 
maldng  any  duplicate  scale  bill,  ten  cents 
per  folio;  for  recording  any  instrument  ia 
writing  authorized  to  be  recorded  in  his  ol- 
flee,  other  than  scale  bills,  ten  cents  per 
folio,  payable  when  such  instrument  is  pre- 
sented for  record  and  before  it  is  recorded, 
and  no  such  instrument  shall  be  deemed  to 
be  recorded  until  it  is  entered  upon  the  index 
to  the  record.  And  for  the  purpose  of  se> 
curing  to  the  surveyor  general  the  payment 
of  his  fees  whether  the  same  are  for  travel- 
ing, surveying,  making  scale  bills,  or  record- 
ing the  same  or  for  any  or  all  of  such  serv- 
ices such  surveyor  general  shall  have  a  lies 
upon  all  such  logs,  timber,  or  lumber  sur- 
veyed and  marked  by  him,  for  the  amooat 
due  for  his  services  thereon,  and  may  retaia 
such  lien  by  affixing  to  the  seals  bill  of  sneh 
logs,  timber,  or  lumber,  before  the  delivery 
thereof,  a  true  .statement  of  the  amount  due 
him  thereon,  and  that  he  scaled  sneh  logs, 
timber,  or  lumber,  relying  upon  soeh  lien, 
and  that  he  claims  a  lien  thereon  for  soeh 
amount,  and  costs  of  collection;  and  ther» 
upon  such  surveyor  general  may  take  acta- 
al  possession  of  a  sufficient  quantity  of  sneh 
logs,  timber,  or  lumber,  and  may  retain  the 
same  until  he  is  paid  the  amount  due  him 
thereon,  and  such  logs,  timber,  or  lumber 
shall  not  be  removed  or  *taken  from  the  pos-(19#l 
session  or  control  of  such  surveyor  general 
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until  such  payment  is  made.  If  the  amount 
is  not  paid  within  sixty  days  after  the  de- 
livery of  such  scale  bill,  the  surveyor  gen- 
eral may  sell  at  public  auction  enough  of 
such  logs,  timber,  or  lumber,  to  pay  the 
amount  due  him,  with  the  costs  of  collec- 
>  tion,  first  giving  ten  days'  notice  of  such  sale, 

by  posting  up  five  written  notices  thereof, 
oi;e  in  his  office,  and  one  in  each  of  the  four 
most  public  places  in  the  town  or  city  where 
the  sale  is  to  be  made;  and  at  such  sale  the 
surveyor  general  may  become  the  purchaser. 
The  sale  may  be  made  by  the  sheriff  or  any 
constable  of  the  county,  and  the  only  costs  of 
collection  allowed  shall  be  ten  per  cent  on 
the  amoimt  due,  for  taking  care  of  the  prop- 
erty and,  to  the  officer  making  the  sale,  t^ 
per  cent  on  the  amount  payable  to  the  sur- 
veyor general."  Section  16  of  chapter  32  of 
the  General  Statutes  of  1866,  being  S  2402 
of  the  SUtutes  of  1894. 

"The  books  of  record  in  the  surveyor  gen- 
eral's office  in  each  district  shall  be: 
"First    A  book  in  which  shall  be  record- 
■  «d  the  log-mark  of  any  person  desiring  to 

I  have  the  same  recorded. 

"Second.  A  book  in  which  shall  be  record- 
ed all  bills  of  sale,  mortgages,  and  orders, 
ftnd  other  instruments  in  writing  for  the 
sale,  transfer,  encumbrance,  or  delivery  of 
any  logs  or  timber  in  the  same  district 

"Third.  A  book  in  which  shall  be  recorded 
the  scale  bills  of  all  the  logs,  timber,  and 
lumber  surveyed  by  the  surveyor  general. 

"Fourth.  A  book,  to  be  kept  in  ledger 
form,  in  which  shall  be  posted  and  recorded, 
as  soon  as  any  logs  or  timber  is  surveyed, 
separately  and  under  their  respective  marks, 
,all  the  logs  and  timber  of  each  particular 
'marie  surveyed,  together  with  the  date 
of  scale,  the  number  of  logs  and  the 
^  number  of  pieces  of  timber,  to  whom  scaled, 
if  to  anyone,  and  the  nimiber  of  feet,  which 
book  shall  be  kept  posted-  up  so  that  it  will 
show  the  matter  above  stated  concerning 
each  mark  of  logs  scaled  during  each  month. 
And  the  surveyor  general  shall  make  and  de- 
liver to  any  person  authorized  to  demand 
the  same,  a  certified  transcript  of  said  rec- 
[XSSlord,  as  to  any  mark  or  *marks  of  logs  or  tim- 
ber, upon  being  paid  the  fees  prescribed  in 
section  sixteen  of  this  chapter,  and  the  som 
of  twenty-five  cents  for  his  certificate  of  the 
same;  and  an  index  of  the  names  and  marks 
contained  in  each  of  said  books  shall  also 
be  kept  Any  books  of  the  description  be- 
fore named,  which  have  been  kept  in  Uie  of- 
fice of  any  such  surveyor  genenu  and  which 
belong  to  said  office,  are  hereby  declared  to 
be  the  records  of  said  office,  and  to  have  and 
be  of  the  same  validity,  force,  and  effect  as 
if  the  same  had  been  kept  by  express  author- 
ity of  law.  All  the  books  of  record  herein- 
before mentioned  and  authorized  to  be  kept 
in  the  office  of  any  surveyor  general  are  here- 
by declared  to  be  public  records,  and  of  as 
high  itgreo  of  evidence  as  the  original  in- 
strument tlierein  recorded,  and  shall,  in  all 
courts  and  places  in  this  state,  be  taken  and 
beld  to  be  prima  facie  evidence  of  the  mat- 
ters therein  stated ;  and  such  books  shall  not 
be  removed  from  the  surveyor  general's  office, 
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but  any  paper  purporting  to  be  a  copy  of 
any  matter  or  thing  of  record  in  such  office, 
certified  under  the  hand  of  the  surveyor  gen- 
eral or  his  deputy  to  be  a  correct  traiucript 
from  the  records  in  such  office,  shall,  in  all 
the  courts  of  this  state,  be  received  and  read 
as  prima  facie  evidence  of  the  matters  and 
things  in  such  record  contained,  and  of  the 
matters  therein  stated."  General  Statutes 
1866,  chap.  32,  S  17.  As  amended  1877, 
chap.  18,  i  3,  being  now  (  2403  of  the  Stat- 
utes of  Minnesota  of  1894. 

In  addition  to  these  statutes  must  be  no- 
ticed chap.  401,  Laws  of  Minnesota,  1895, 
which  is  entitied  "An  Act  for  the  Relief  of 
John  H.  Mullen,  and  to  Appropriate  Money 
therefor,"  the  first  two  sections  of  which  are 
as  follows: 

"i  1.  That  the  sum  of  fifteen  thousand 
eight  hundred  (15,800)  dollars  be,  and  the 
same  is  hereby,  appropriated  out  of  any  mon- 
ey in  the  state  treasury  not  otherwise  appro- 
priated for  the  relief  of  John  H.  Mullen  for 
disbursements  made  and  expenses  incurred 
by  him  while  in  the  performance  of  his  duty 
as  surveyor  general  of  the  fourth  district  of 
the  state  of  Minnesota,  in  accordance  with 
the  instruction  of  the  governor;  and  the 
state  auditor  is  hereby  instructed  to  draw 
his  warrant  upon  the  state  treasurer  for 
said  amount  and  deliver  the  same  *to  said[136] 
Mullen,  and  the  state  treasurer  is  hereby  di- 
rected to  pay  the  same. 

"S  2.  Before  said  payment  is  made  said 
Mullen  shall  assign  to  the  state  of  Minnesota 
any  and  all  claims  which  he  may  have  for 
labor  performed  and  expenses  and  disburse- 
ments incurred  as  such  surveyor  general, 
and  thereupon  the  state  of  Minnesota  shall 
proceed  to  collect  the  same  in  the  name  of 
said  Mullen  or  otherwise,  as  the  attorney 
general  may  direct,  and  either  by  actions 
now  pending  or  which  may  hereafter  be 
brought.  In  ease  the  state  of  Minnesota 
shall  recover  more  than  the  amount  hereby 
appropriated  the  remainder  shall  be  paid 
over  to  said  Mullen  in  the  same  manner  •• 
provided  by  section  one  (1)  of  this  act" 

Under  the  authority  of  this  statute  the  de> 
fendant  Mullen  received  payment  of  the 
amount  charged  for  fees,  etc.,  and  assigned 
his  claim  to  the  state,  and  under  and  by 
virtue  of  this  assignment  the  state  became 
a  party  to  this  litigation,  a*  heretofore 
stated. 

Mr.  Kewel  H.  01«pp  argued  the  cause, 
and  Mr.  Moses  B.  Olapp  filed  a  Ivief,  for 
plaintiff  in  error: 

Anything  contained  in  the  artioles  of  in> 
corporation  of  a  corporation  organized  imder 
the  general  laws  of  the  state,  as  was  the  Min- 
nesota Boom  Company,  wbioh  is  not  war- 
ranted by  the  statutes  airthorizing  the  forma- 
tion of  tiie  corporations,  is  void  for  want  of 
authority. 

Oregon  R.  ^  Jiav.  Co.  y.  OregonUm  R.  Oo. 
130  U.  S.  1,  32  L.  ed.  887,  9  Sup.  Ct  Rep. 
409. 

The  rights  and  powers  of  such  a  corpor*- 
tion  were  under  consideration  before  the  su- 
preme court  of  Wisconsin  in  Black  River 
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riooding-Dam  Aaao.  t.  Ketchum,  54  Wig.  313, 
11  K.  W.  551,  in  which  it  was  held  that  un.' 
lees  a  corporation  organized  under  a  statute 
of  which  the  Minnesota  statute  is  almost  an 
exact  copy  had  taken  or  could  take  prior 
possession  of  the  entire  stream,  it  acquired 
no  rights  whatever  upon  a  river  under  that 
statute.  This  decision  having  been  made 
before  the  law  was  enacted  in  Minnesota  it 
would  seem  that  it  must  be  conclusive  on  this 
proposition. 

The  l^slature  cannot  authorize  the  tak- 
ing of  the  property  of  one  person  for  render- 
ing services  upon  his  property  and  that  of 
another  for  the  benefit  of  a  third. 

Appleman  v.  Uyre,  74  Mich.  369,  42  N.  W. 
48. 

Mr.  Wallaeo  B.  DovgUia  argued  the 
cause  and,  with  Ur.  B.  W.  Ohilda,  filed  a 
brief  for  defendant  in  error : 

The  words  "or  other  lawful  business"  con- 
tained in  Minnesota  Oen.  Stat.  chap.  34,  tit. 
2,  {  1,  include  any  other  kind  of  business 
for  a  pecuniary  profit  not  elsewhere  pro- 
vided for. 

Bnvm  r.  Corhin,  40  Minn.  609,  42  N.  W. 
481. 

If  there  is  any  business  in  the  pine-forest 
states  o4  this  country  which  an  individual 
may  lawfully  do,  it  is  to  float  or  drive  his 
logs  to  mill  or  market. 

Pierrepont  v.  Loveless.  72  N.  Y.  211. 

The  great  weight  of  aiithority  sustains  the 
view  that  in  the  timber  states  especially, 
where  great  lumbering  interests  are  carried 
on,  the  floating  of  logs  is  navigation.  Hence 
streams  capable  of  b«ing  so  used  are  called 
navigable. 

Angel],  Water  Courses,  7th  ed.  S  537; 
Bouvier,  Law  Diet,  title,  Namgable  Waters; 
Morgan  v.  King,  35  N.  Y.  459,  91  Am.  Dec. 
58;  Rhodes  v.  Otis,  33  Ala.  596,  73  Am.  Dec. 
439;  Moore  v.  Sanhome,  2  Mich.  519,  59  Am. 
Dec.  209;  Thunder  Bay  River  Boom.  Co.  v. 
Speechly,  31  Mich.  342.  18  Am.  Rep.  184; 
Whisler  V.  Wilkinson,  22  Wis.  672;  Bmith 
T.  Fonda,  64  Miss.  651,  1  So.  757;  Wads- 
ioorfh  V.  Bmith,  11  Me.  278.  26  Am.  Dec. 
525;  Brown  v.  Ohadhoume,  31  Me.  9,  1  Am. 
Rep.  641 ;  Treat  v.  Lord.  42  Me.  558.  66  Am. 
Dec.  298 ;  Weise  v.  Bmith,  3  Or.  445.  8  Am. 
Rep.  621;  Leteis  v.  Coffee  County,  77  Ala. 
190,  54  Am.  Rep.  55;  Olson  v.  Merrill,  42 
Wis.  203;  Cohn  y.  Wausau  Boom  Co.  47  Wis. 
314.  2  N.  W.  546. 

Where  a  corporation  is  organized  under 
a  pfcneral  law.  that  law  is  its  charter. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  950;  Oregon  R.  <£  Jfav.  Co.  ▼.  OrS' 
gonian  R.  Co.  130  U.  8.  1,  32  L.  ed.  837,  9 
Sup.  Ct.  Rep.  409 ;  O'Brien  v.  Cummings,  13 
Mo.  App.  197 ;  Grangers'  Life  <C  Health  Ins. 
Co.  T.  Kamper,  73  Ala.  340;  Bmith  v.  Sherry, 
60  Wis.  214.  6  N.  W.  561. 

The  articles  of  association  of  a  company 
thus  organized,  taken  in  connection  with  the 
laws   under  which   the  organization   takes 

?>1aoe,  form  the  constitution  of  the  associa- 
ion,  and  answer  the  same  purposes  as  a  spe- 
cial charter. 

1  Morawetz,  Priv.  Corp.  (318. 
It  is  not  necessary  to  have  legislative  au- 
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thority  at  a  prerequisite  to  the  right  of  ea» 
structing  a  botnn  in  a  navigable  stream. 

Cohn  V.  Wausau  Boom  Co.  47  Wis.  814, 
2  N.  W.  640 :  The  City  of  Erie  v.  CanfUld,  27 
Mich.  479 ;  Btevens  Point  Boom  Co.  y.  ReiUy, 
44  Wis.  295 ;  MoPheters  v.  Moose  Biver  Log 
Driving  Co.  78  Me.  329.  6  Ati.  270. 

In  refutation  of  the  suggestion  that  it 
might  not  be  lawful  for  the  state  to  confer 
power  to  construct  a  boom  at  West  Newton 
slough  under  the  commerce  clause  of  the 
Constitution,  we  deem  the  question  deter- 
mined and  settied. 

Keokuk  H.  L.  Packet  Co.  v.  Keokuk,  96 
U.  S.  80,  24  L.  ed.  377;  Northwestern  UnUm 
Packet  Co.  v.  St.  Louis,  100  U.  S.  423,  26  L. 
ed.  688;  Vickshurg  v.  Tohin,  100  U.  S.  430, 
25  L.  ed.  690;  Cincinnati,  P.  B.  8.  &  P.  Pack- 
et  Co.  v.  Catlettsiurg,  106  U.  S.  659,  26  L. 
ed.  1169;  Parkersburg  d  0.  River  Trantp. 
Co.  V.  Parkersburg,  107  U.  S.  698,  27  L.  ed. 
587,  2  Sup.  Ct.  Rep.  732. 

The  omission  of  the  surveyor  general  to 
record  the  scale  bills  would  at  worst  be  an 
irregularity  and  so  would  not  affect  tba 
legal  force  of  the  bills. 

Fish  V.  Emerson,  44  N.  Y.  376;  Ounm  ▼. 
Plant,  94  U.  S.  664,  24  L.  ed.  304;  Bopp«r  T. 
Lucas,  86  Ind.  60. 

The  statute  of  Minnesota  is  a  legitimate 
police  regulation,  and  not  a  regulation  of  in* 
terstate  commerce.  In  short,  it  is  an  in- 
spection law. 

Cooley,  Const.  Lim.  0th  ed.  695;  Turner  t. 
Maryland,  107  U.  S.  38,  27  L.  ed.  370.  2  Sup. 
Ct  Rep.  44 ;  Hospes  v.  O'Brien,  24  Fed.  Rep. 
145;  Minnesota  v.  Barber,  136  U.  S.  328,  34 
L.  ed.  460.  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct  Rep.  862 ;  Swift  v.  Sutphin,  39  Fed.  Rep. 
630,  2  Inters.  Com.  Rep.  666;  Cooley  y. 
Philadelphia  Port  Wardens,  12  How.  299,  IS 
L.  ed.  996;  The  James  Cray  v.  The  Johm 
PrasKT,  21  How.  184,  16  L.  ed.  106 ;  Benedict 
V.  Vanderbilt,  1  Robt  194;  Pacifio  Mail  S. 
8.  Co.  V.  Joliffe,  2  Wall.  460,  17  L.  ed.  805; 
Wilson  V.  McNamee,  102  U.  S.  572.  26  T^.  ed. 
234;  Oilman  v.  Philadelphia.  3  Wall.  713, 18 
L.  ed.  96;  Patterson  v.  Kentucky,  97  U.  S. 
501,  24  L.  ed.  1115;  Tiedeman,  Pol.  Power, 
207;  Walling  v.  Michigan,  116  U.  8.  446,  29 
L.  ed.  691.  6  Sup.  Ot  Rep.  454 ;  Pittsburg  i 
B.  Coal  Co.  V.  Louisiana,  156  U.  8.  590,  39  L. 
ed.  544.  6  Inters.  Com.  Rep.  18.  16  Sup.  Ct 
Rep.  469 ;  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  ed.  819;  Wiggins  Ferry  Co.  y.  Ea»l  8t. 
Louis,  107  U.  8.  366.  27  L.  ed.  419,  2  Sup.  Ct 
Rep.  257 ;  Jfew  York  y.  Compagnie  OeniraU 
Transatlantique.  107  U.  S.  62,  27  L.  ed.  384, 
2  Sup.  Ct.  Rep.  87 ;  Huse  v.  Clover,  119  U.  8. 
647,  30  L.  ed.  489,  7  Sup.  Ct  Rep.  313; 
Keokuk  Jf.  L.  Packet  Co.  y.  Keokuk,  95  U.  8. 
84.  24  L.  ed.  379;  Parkersburg  d  O.  River 
Transp.  Co.  y.  Parkersburg,  107  U.  S.  691, 
27  L.  ed.  584,  2  Sup.  Ct  Rep.  732 ;  Sands  y. 
Manistee  River  Improv.  Co.  123  U.  8.  288, 
31  L.  ed.  149,  8  Sup.  Ct  Rep.  113;  Palmer  y. 
Cuyahoga  County  Comrs.  3  McLean,  226, 
Fed.  Cas.  No.  10,688;  Kellogg  v.  Union  Co. 
12  Conn.  26;  Gibbons  v.  Ogden,  9  Wheat. 
203,  6  L.  ed.  71 ;  Gloucester  Ferry  Co.  y. 
Pennsylvania,  114  U.  8.  196,  29  L.  ed.  168,  1 
Inters.  Com.  Rep.  382,  6  Sup.  Ct  Rep.  926; 
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eiadsott  ▼.  Minnesota,  166  U.  S.  427,  41  L. 
cd.  1064.  17  Sup.  Ct  Rep.  627. 

[136]  *Hr.  Justice  Bvewer  delivered  the  opin- 
ion of  the  court: 

Upon  the  foregoing  facts  the  plaintiff  con- 
tends: First  That  the  boom  at  the  West 
Newton  Slough,  through  which  the  logs 
scaled  by  the  defendant  Mullen  passed,  was 
not  "any  boom  .  .  .  chartered  by  law" 
within  the  scope  of  {  2400  of  the  Statutes  of 
1894.  This  contention  cannot  be  sustained. 
The  words  "chartered  by  law"  are  not  to  be 
understood  as  referring  simply  to  corpora- 
tions incorporated  under  special  acts.  A 
corporation  which  is  organized  under  a  gen- 
eral law  is  as  much  "chartered  by  law  as 
one  whose  organization  is  provided  for  by 

[lS7]3pecial  act.  So  that  on  the  face  of  this  'stat- 
ute, and  giving  to  its  words  their  natural 
meaning,  it  includes  every  corporation, 
whether  incorporated  under  general  or  spe- 
cial law,  with  authority  to  maintain  a  boom. 
The  mere  fact  that  in  early  times  four  spe- 
cial charters  were  granted  to  boom  compan- 
ies cannot  work  any  limitation  upon  the 
meaning  of  the  words  used  in  this  statute. 
If  the  legislature  of  Minnesota  had  purposed 
any  such  distinction,  its  language  would 
have  been  more  apt.  It  would  not  have  used 
words  broad  enough  to  have  included  any 
corporation  of  the  kind  described. 

As  a  matter  of  fact,  this  corporation  was 
organized  some  eighteen  days  before  chap- 
ter 221  of  the  Laws  of  1889  was  passed. 
Prior  to  that  time  there  was  an  act  (General 
Statute  Minnesota,  1866,  chap.  34,  S  1,  as 
amended  by  chap.  13,  Laws  Minnesota,  1873) 
which  authorized  the  formation  of  corpora- 
tions for  various  purposes  named,  and  also 
"other  lawful  business."  Under  that  stat- 
ute this  corporation  was  formed.  That  the 
business  of  Dooming  logs  on  the  waters  of 
■treams  running  through  the  forests  of  the 
west  is  a  lawful  business  cannot  be  doubted. 
In  The  City  of  Erie  v.  Canfield,  27  Mich. 
479,  482,  the  supreme  court  of  Michigan 
said: 

"It  is  clear  that  on  a  river  like  the  Manistee, 
which  is  navigable  by  steamers  for  a  longdis- 
tance, but  down  which  logs  by  the  million 
are  floated  and  gathered  in  booms  every  sea- 
son— ^where  in  fact  the  principal  industry 
consists  in  cutting,  floating,  and  manufac- 
turing into  lumber  the  forests  in  its  vicini- 
ty, and  where  the  river  is  more  valuable  for 
tliiB  floatage  than  for  any  other  navigation; 
the  necessity  and  convenience  of  this  float- 
age must  l>e  considered  in  any  rules  laid 
down  for  the  public  use  of  the  stream,  and 
the  need  of  booming  facilities  to  render  the 
floatage  of  value.  Indeed,  to  take  away  the 
privilege  of  booming  would  be  to  strike  a  fa- 
tal .blow  at  the  principal  commerce  on  the 
•tream;  for  the  vessels  which  ply  between 
)fo.nistee  and  other  ports  are  loaded 
principally  with  the  lumber  which  the 
mills  along  the  shores  of  Manistee  lake 
and  river  are  enabled,  by  means  of  the  privi- 
lege of  floating  and  booming  logs  upon  these 

r  jygjwaters,  to  manufacture  and  place  *upon  the 
market.  It  is  juat  and  reasonable,  there- 
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fore,  and  conducive  to  the  best  interests  of 
commerce,  that  the  right  of  navigating  the 
river  should  be  exercised  with  due  regard  to 
the  necessity  for  booming  facilities,  and  the 
former  is  not  so  far  paramount  as  to  render 
the  latter  a  nuisance  whenever  and  wherever 
it  encroaches  upon  waters  navigable  by  the 
large  vessels  which  enter  this  stream." 

And  in  Pound  v.  Turok,  9S  U.  S.  469,  24 
L.  edi  62S,  is  a  clear  recognition  of  the  law- 
fulness of  this  booming  industry,  as  appears 
from  the  following  quotation  from  page  464, 
li.  ed.  627: 

"There  are  within  the  state  of  Wisconsin, 
and  perhaps  other  states,  many  small 
streams  navigable  for  a  short  distance  from 
their  mouths  in  one  of  the  great  rivers  of  the 
country,  by  steamboats,  but  whose  greatest 
value  in  water  carriage  is  as  outlets  to  saw 
logs,  sawed  lumber,  coal,  salt,  etc.  In  order 
to  develop  their  greatest  utility  in  that  re-  ' 
gard,  it  is  often  essential  that  such  struc- 
tures as  dams,  booms,  piers,  etc.,  should  be 
used,  which  are  substantial  obstructions  to 
general  navigation,  and  more  or  less  so  to 
rafts  and  barges.  But  to  the  legislature  of 
the  state  may  be  most  appropriately  confided 
the  authority  to  authorize  these  structures 
where  their  use  will  do  more  good  than  harm, 
and  to  impose  such  regulations  and  limita- 
tions in  their  construction  and  use  as  wUl 
best  reconcile  and  accommodate  the  interest 
of  all  concerned  in  the  matter." 

Indeed,  it  would  strike  a  serious  blow  at 
the  legislation  of  many  of  the  northwestern 
states,  and  an  immense  volume  of  business 
that  has  been  carried  on  under  the  authority 
of  that  legislation,  to  hold  that  the  booming 
of  logs  was  not  a  lawful  business. 

That  those  words,  "other  lawful  business," 
as  found  in  the  statute,  are  not  to  be  narrow- 
ly construed,  but  are  broad  enough  to  in- 
clude an  incorporation  for  this  purpose,  is 
made  clear  by  the  decision  of  the  supreme 
court  of  Minnesota  in  Brown  v.  Oorhin,  40 
Minn.  608,  509,  42  N.  W.  481.  in  which  the 
court  said: 

"Defendants  invoke  the  rule  that  when 
particular  words  are  followed  by  general 
ones,  the  general  words  are  restricted  in 
meaning  to  objects  of  the  kind  particularly 
enumerated,*  and  therefore  that  the  phrase[i89] 
'or  other  lawful  business'  must  be  limited  to 
a  business  of  the  same  kind  as  those  pre- 
viously enumerated.  We  think  the  rule  in- 
voked is  not  applicable,  at  least  in  the  nar- 
row and  restricted  sense  in  which  defend- 
ants seek  to  apply  it.  Tlie  kinds  of  business 
specifically  enumerated  hear  no  common  an- 
alogy to  each  other  except  that  they  are  all 
for  pecuniary  profit,  and  of  strictly  private 
character  as  distinguished  from  those  to  be 
carried  on  by  quasi-public  corporations  au- 
thorized to  exercise  the  right  of  eminent 
domain.  Evidently  the  expression  'or  other 
lawful  business'  was  added  as  a  sort  of 
catch-all,  for  the  purpose  of  including  any 
kind  of  business  for  pecuniary  profit  not 
elsewhere  provided  for,  and  which  might 
have  been  omitted  from  the  previous  partic- 
ular enumeration." 

"rhe  corporation  then  having  a  legal  exist- 
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•nee  at  the  time  the  act  of  18S9  was  passed, 
S  3  of  the  act  expressly  provided  that  it 
should  apply  to  corporations  previously  or- 
ganized for  the  purposes  specified  in  8  2. 
In  other  words,  all  the  rights,  privileges,  and 
powers  conferred  by  the  act  of  1889  were  by 
this  section  given  to  existing  corporations. 
So  that  we  have  the  case  of  a  corporation, 
organized  under  the  general  law  of  the  state, 
given  by  subsequent  statute  full  powers  in 
reference  to  the  maintenance  of  a  boom,  and 
in  fact  maintaining  a  boom;  and  the  case 
therefore  comes  within  the  specific  descrip- 
tion in  §  2400  of  a  boom  chartered  by  law. 

Further  than  that,  the  legislature  of  Min- 
nesota accepted  the  claim  of  tite  surveyor 
Mullen  as  valid  under  its  laws,  and  thus  im- 
pliedly recognized  the  boom  company,  in- 
volved in  this  controversy,  as  one  chartered 
by  law  within  the  scope  of  the  statutes  pro- 
viding for  inspection,  scaling,  and  charges 
therefor. 

The  second  contention  is  that  the  statutes 
of  Minnesota  were  not  intended  to  and  do 
not  in  fact  give  the  surveyor  general  any  lien 
upon  the  logs  of  private  parties  for  inspect- 
ing and  scaling  logs  run  through  chartered 
booms.  Reference  is  made  by  counsel  to  sev- 
eral statutes  in  which  there  is  provision  for 
the  action  of  the  surveyor  general  in  sur- 
veying and  scaling  lumber  at  the  instance 
[140]of  parties  intereat«l.  We  deem  it  *unneoe»- 
sary  to  investigate  those  statutes,  for  the 
sections  quoted  plainly  indicate  that  the  sur- 
vey and  scaling  in  case  of  a  chartered  boom 
is  not  solely  at  the  instance  of  the  owner  or 
owners  of  the  logs,  but  is  compulsory.  See- 
tion  2400  declares  that  "the  surveyor  gen- 
eral, by  himself  or  deputy,  shall  survey  all 
logs  and  timber  running  out  of  any  boom 
now  chartered  or  which  may  hereafter  be 
chartered  by  law  in  his  district."  To  those 
unfamiliar  with  the  logging  business  as  car- 
ried on  in  the  timber  regions  of  the  nortii 
and  northwest  this  compulsory  surveying 
and  scaling  may  seem  unnecessary,  but  aU 
legislation  may  rightfully  be  adjusted  to  the 
actual  operations  of  business,  being  intend- 
ed to  facilitate  those  operations  and  protect 
all  who  are  engaged  therein.  Many  are  en- 
gaged in  the  cutting  of  logs  in  these  lumber 
districts.  That  business  is  facilitated  by 
any  system  which  permits  those  parties  to 
turn  their  logs  into  an  adjacent  stream  and 
let  them  float  down  to  some  place  where  they 
can  be  collected  and  brailed.  In  that  way 
each  individual  cutter  is  saved  the  necessity 
of  brailing  his  logs  at  every  place  where  he 
may  bring  them  to  the  water.  The  several 
states  in  which  these  lumber  districts  are 
situated  have  assumed  the  power  of  taking 
charge  of  these  logs  thus  put  singly  into  a 
stream,  collecting  Uiem  at  one  place,  separat- 
ing them  to  their  respective  owners,  and  thus 
facilitating  the  forwarding  in  raft  to  mar- 
ket Of  course,  such  work  entails  expense, 
and  the  expense  is  rightfully  charged  upon 
the  property  thus  separated  and  marked. 
The  thought  in  this  respect  is  well  expressed 
by  the  supreme  court  of  Minnesota  in  0»- 
borne  v.  Snif«  FalU  Boom  Corp.  32  Minn. 
4U>6 


412,  419,  60  Am.  Rep.  690,  696, 21  N.  W.  704, 
707. 

'"Now  it  appears  that  there  is  a  large 
number  of  persons  .  .  .  ownintr  stand- 
ing timber  upon  the  upper  waters  of  the  St. 
Louis  and  upon  its  tributaries,  who  must 
float  their  logs  to  market  down  the  St.  Louis, 
some  to  Fond  du  Lac,  Duluth,  or  Superior, 
and  some  to  Cloquet,  or  other  points  above 
and  near  Knife  River  Falls.  The  interest 
of  the  latter  requires  that  their  logs  should  • 
be  stopped  before  passing  Knife  River  Falls; 
the  interest  of  the  former  that  their  logs 
should  be  allowed  to  run  oyer  them  without 
interruption.  In  'this  conflict  who  is  to  de-[lAl] 
termine  how  the  right  of  floatage  upon  this 
eonunon  highway  shall  tw  enjoyed  T  Who  is 
to  fix  upon  the  just  and  proper  compromise 
of  their  conflicting  interests  T  Obviously, 
the  legislature — that  department  of  govern- 
ment which,  in  the  exercise  of  a  lawmaking 
and  a  police  power,  prescribes  the  rules  by 
which  the  use  of  public  highways  in  general 
is  regulated  (Pound  ▼.  Turek,  05  U.  S. 
469,  24  L.  ed.  626;  WatU  v.  TittabawaaMt 
Boom  Co.  62  Mich.  203,  17  N.  W.  809)  ;  and 
save  as  controlled  by  paramount  law — tiiat 
is  to  say,  in  this  instence,  by  our  state  Con- 
stitution or  enabling  act— the  discretion  of 
the  le^slature  in  the  premises  is  practical- 
ly unlimited.  It  may  enact  laws  prescrib- 
ing the  manner  in  which  the  common  right 
of  floatage  shall  be  enjoyed.  It  may  deter- 
mine what  means  shall  be  adopted,  and  I9 
what  agency,  to  secure  resulto  whidi,  in  ita 
judgment,  are  the  best  and  fairest  practical 
compromises  of  conflicting  interests — the 
best  atteinable  good  of  all  concerned.  Potind 
V.  Turok,  96  U.  S.  4S9,  24  L.  ed.  626;  Dulutk 
Lumber  Co.  v.  8t.  Louis  Boom  i  Improv.  Co. 
17  Fed.  Rep.  419.  In  the  exercise  of  ito  leg- 
islative discretion  it  may  authorize  suitabw 
means  and  instrumentalities  to  secure  thia 
end  to  be  provided  and  employed  by  a  pri- 
vate person  or  by  a  corporation,  and  it  may 
prescribe  what  tiiese  means  and  instrumen- 
telities  may  be, — as  booms,  dams,  piera, 
sluiceways, — and  what  use  may  be  nmde  ol 
them,  and,  in  general,  in  what  manner  the 
business  shall  be  conducted.  .  .  .  On 
the  whole,  this  is  an  improvement  of  the 
river  for  the  beneflt  of  all  concerned  in  ita 
use,  and  one  for  which  it  ia  therefore  conn 
petent  for  the  legislature  to  require  those 
using  the  river  to  make  compensation." 

In  furtherance  of  the  thought  thus  ex- 
pressed the  legislature  of  Minnesota  has  giv- 
en the  right  to  boom  companies  duly  inoor- 
porated  to  teke  possession  of  the  great  vaam 
of  floating  logs  coming  down  a  stream,  and 
requires  that  those  logs  thus  taken  posse*- 
sion  of  shall  be  inspected  and  scaled  undar 
the  supervision  of  some  state  official.  In 
that  way  each  individual  owner  and  cutter 
has  a  guaranty  of  safety  in  respect  to  hia 
logs,  and  the  general  interesto  are  so  mani- 
festly subserved  that  there  can  be  no  rea- 
sonable doubt  of  the  legislative  power  *of  su-[143i] 
pervision,  inspection,  and  sealing.  And  the 
language  of  the  statute  being  mandatory, 
we  are  of  the  opinion  that  such  was  the  in- 
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tent  of  the  legislature,  and  that  such  legis- 
lation ia  within  its  power. 

A  third  proposition  is,  that  it  is  not  shown 
that  tiie  defendant,  Mullen,  complied  with 
the  statutes  of  the  state  of  Minnesota  which 
give  a  lien  on  logs  so  as  to  be  entitled  to 
any  lien  on  these  logs,  or  any  right  of  pos- 
session thereof,  and  it  is  with  reference  to 
this  matter  that  the  second  declaration  of 
law  was  asked  by  the  plaintiff.  The  conten- 
_  tions  of  the  plaintiff  in  this  respect  seem  to 
be,  first,  that  the  scale  bills  were  not  of  them- 
selves competent  evidence,  and  that  without 
them  there  was  no  clear  and  satisfactory  evi- 
dence of  the  number  of  feet  surveyed  and 
•caled;  second,  that  because  they  were  not 
recorded  in  the  books  of  the  surveyor  gen- 
eral the  right  to  a  lien  had  not  arisen ;  and, 
third,  that  the  testimony  shows  that  the  logs 
in  fact  surveyed  and  scaled  and  for  which 
these  fees  and  lien  were  claimed  were  not 
all  the  property  of  this  plaintiff. 

With  reference  to  the  general  proposition 
that  the  defendant,  Mullen,  by  himself  and 
deputies,  was  busy  in  scaling  logs  in  that 
boom  during  the  months  named,  there  is 
abundant  testimony,  and  when  the  question 
ts  only  as  to  the  sufficiency  of  testimony  to 
establish  a  given  fact,  it  is  enough  to  say 
that  this  court  does  not  inquire  into  the  mere 
matter  of  sufficiency.  Matters  of  fact  are 
settled  by  the  verdict  of  a  jury  or  the  gen- 
eral finding  of  a  court,  and  if  there  be  tes- 
timony fairly  tending  to  support  the  find- 
ing, it  is  conclusive  m  this  court. 

But  we  are  not  disposed  to  question  the 
competency  of  the  scale  bills  as  evidence. 
Section  2408  provides  that  the  books  of  the 
surveyor  general's  office  "are  hereby  declared 
to  be  publio  records,  and  of  as  high  degree 
of  evidence  as  the  original  instrument  there- 
in recorded,  and  shall.  In  all  courts  and 
places  in  this  state,  be  taken  and  held 
to  be  prima  facie  evidence  of  the  mat- 
ters therein  stated."  In  other  words,  the 
records,  like  the  original  instrument,  are 
prima  facie  evidence  of  the  matters  stated 
in  them.  Clark  v.  0.  If.  NeUon  Lum- 
ber Co.  34  Minn.  280,  2S  N.  W.  028; 
Glaapie  v.  Keator,  12  U.  8.  App.  281,  200, 
66  Fed.  Rep.  203,  6  C.  C.  A.  474.  In  both  of 
[I44.Jtho8e  cases  scale  bills  somewhat  'defective 
.in  form  were  declared  under  the  statute  com- 
petent evidence.  Attached  to  the  scale  bills 
herein  was  a  certificate  of  the  surveyor  gen- 
eral stating,  as  required  by  S  2402,  the 
amount  due  him  thereon,  and  that  he  scaled 
the  logs,  timber,  or  lumber  relying  upon  the 
lien,  and  that  he  claimed  a  Uoi  uiereon  for 
the  amount  thereof  and  costs  of  collection. 
The  scale  bills,  thus  certified,  were  delivered 
to  the  managing  agent  of  the  boom  company. 
Kow,  whatever  suggestions  may  be  mad*  as 
to  tJie  incompleteness  of  tiiese  scale  bills, 
they  were,  as  thus  certified,  competent  evi- 
dence, and,  when  taken  in  connection  with 
the  other  evidence  of  work  actually  done  by 
the  surveyor  general  and  his  deputies,  was 
testimony  fairly  tending  to  support  the  gen- 
eral finding  of  the  court,  and  we  are  not  at 
liberty  to  ignore  the  effect  of  that  finding.  | 

With  regard  to  the  seoond  eontantioii,  we 
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do  not  understand  that  a  record  in  the  books 
of  the  surveyor  general  is  preliminary  to  a 
right  to  any  lien.  By  {  2402  he  is  given  a 
lien  for  certain  services;  and  while  it  is  true 
that  by  S  2400  he  is  required  to  record  the 
scale  bills  in  the  books  of  his  office,  and  upon 
being  paid  his  fees  therefor  to  deliver  the 
original  bill  to  the  owner  or  managing  agent 
of  the  boom,  yet  for  any  services  other  than 
the  mere  making  of  the  record  we  are  of 
the  opinion  that  under  the  two  sections  re- 
ferred to  he  establishes  his  lien  by  the  ren- 
dering of  the  services  and  affixing  to  the 
scale  Dill  the  prescribed  certificate. 

With  respect  to  the  final  contention  un- 
der this  head,  that  the  logs  of  the  plaintiff, 
seized  by  the  survevor  general,  were  so  seized 
under  a  claim  of  lien  for  services  rendered 
in  inspecting  and  scaling  logs  other  than 
those  of  the  plaintiff  as  well  as  its  own,  the 
fact  is  as  claimed.  An  important  question 
is  thus  presented  whether  the  logs  of  one 
party  can  be  subjected  to  a  lien  for  survey- 
ing and  scaling,  not  only  his  own  logs,  but 
also  for  surveying  and  scaling  logs  belong- 
ing to  other  parties.  The  statement  natural- 
ly suggests  a  negative  answer,  and  ordi- 
narily it  may  be  affirmed  that  no  man's 
property  can  be  subject  to  a  lien  for  services 
rendered  upon  some  other  man's  property. 
And  yet,  under  the  circumstances  of  the  case, 
we  'are  constrained  to  hold  that  the  lien  was[I44] 
good,  and  must  be  enforced  for  tiie  entire 
amount  claimed.  And  this  upon  the  propo- 
sition that  for  the  purposes  of  a  lien  the 
boom  company  must  be  considered  in  a  quali- 
fied sense  the  owner  of  all  logs  that  it  takes 
into  its  possession.  The  legislature  in  pro- 
viding for  a  lien  recognizes  only  the  boom 
company.  By  S  2  of  chapter  221  it  gives  the 
company  authority  to  establish  a  bM>m,  con- 
struct all  the  works  necessary  for  its  sue- 
oessful  operation;  then  empowers  it  to  take 
possession  of  all  logs  floating  down  the 
stream  (with  certain  exceptions  not  neces* 
saiy  to  be  noted  in  this  connection),  and  in 
and  by  the  conveniences  of  said  boom  to  sort 
and  brail  all  logs  which  it  takes  possession 
of;  to  "charge  and  collect  reasonable  and 
uniform  tolls/'  and  have  a  lien  for  the  tolls, 
and  all  costs  and  expenses;  hold  a  sufficient 
amount  of  the  log^  received  to  pay  the  same, 
and  to  make  sale  thereof  in  default  of  pay- 
ment upon  ten  days'  notice.  Involved  in  the 
ooets  and  expenses  is  the  fee  for  inspection 
and  sealing,  as  provided  by  the  laws  of  the 
state,  and  the  inspector  is  required  to  give 
at  the  end  of  each  month  to  the  owner  or 
managing  agent  of  the  boom  a  true  and  cor- 
rect scale  bill  for  all  the  services  he  has  ren- 
dered. So,  while  the  owner  of  the  logs  may 
obtain  from  the  surveyor  general  a  certified 
copy  of  the  inspection  and  scaling,  yet  the 
inspector  deals  in  the  first  instance  TCth  the 
boom  company.  To  it  he  gives  his  scale  bill, 
properly  certified,  and  by  virtue  thereof  be 
is  given  a  lien  upon  the  log^  in  the  enstody 
of  the  boom  company.  The  boom  company, 
for  ita  protection,  is  given  a  lien  on  the  logs 
of  each  owner.  Obviously  there  was  seen  to 
be  a  practical  difficulty  in  limiting  the  lien 
of  tbe  vumjat  general  for  his  serrieea  ia 
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inspecting  and  sealing  to  the  logs  separately 
upon  which  the  services  were  rendered.  The 
1(^  are  turned  into  the  custody  of  the  boom 
company.  It  arranges  for  their  separation 
and  bniiling,  and  delivers  them,  when  thus 
brailed,  to  the  owner  as  demanded.  The  fees 
for  the  surveyor  general's  services  were 
therefore  made  chargeable  to  the  boom  com- 
pany, and  under  its  charter  it  had  authority 
to  collect  from  each  log  owner  all  charges 
and  expenses,  including  therein  the  fees  due 

(145]the  surveyor  'general.  The  log  owner  dealt 
witU  the  boom  company,  and  had  a  riglit  to 
call  from  that  company  for  a  delivery  of 
his  logs  duly  brailed  or  rafted  whenever  he 
saw  fit.  To  require  the  surveyor  general  to 
stand  watch  at  the  exit  of  the  Ixram  to  de- 
mand of  each  log  owner  his  fees,  or  in  de- 
fault of  payment  to  seize  the  logs  thus  ready 
for  their  future  transit  down  the  river, 
would  cast  upon  the  surveyor  general,  not 
merely  the  duty  of  inspecting  and  scaling, 
but  also,  for  his  own  protection,  the  duty  of 
keeping  an  additional  watch  to  secure  the 
payment  of  his  fees.  It  was  not  imreason- 
able  on  the  part  of  the  legislature,  when  it 
gave  the  boom  company  a  lien  upon  all  logs 
turned  into  the  boom,  to  require  that  It 
should  be  responsible  to  the  surveyor  general 
for  his  fees,  and  that  he,  looking  to  the  boom 
company  for  payment  thereof,  should  have  a 
right  to  enforce  a  lien  upon  any  logs  turned 
into  the  boom.  It  cannot  be  said  dat  there 
is,  in  the  nature  of  things,  such  an  insepara- 
ble connection  between  services  rendered  and 
the  thing  upon  which  the  services  are  ren- 
dered that  a  lien  for  the  former  can  only  be 
enforced  upon  the  latter,  or  even  that  such 
lien  must  be  limited  to  the  owner  of  the  lat- 
ter, for  it  is  within  the  discretion  of  the  leg- 
islature to  determine  whether,  considering 
all  the  circumstances,  the  use  of  a  given  in- 
strumentality shall  not  subject  the  party 
seeking  that  use  to  a  lien  upon  his  property 
for  all  the  services  rendered  by  the  state  to 
the  instrumentality.  Take  the  ordinary 
case  of  a  warehouse  for  the  receipt  and  dis- 
charge of  grain.  Can  it  be  that  the  lien  for 
the  services  of  a  state  inspector  must  neces- 
sarily attach  separately,  and  only  separate- 
ly, to  each  bushel  of  grain  delivered  to  and 
received  therefrom?  Is  it  not  within  the 
competency  of  the  legislative  power  to  de- 
clare that  the  owner  of  the  elevator,  like  the 
owner  of  a  boom,  stands,  as  to  all  property 
received  into  it,  as  pro  tanto  an  owner,  and 
to  give  to  any  official  charged  with  the  duty 
of  inspection  a  lien  upon  any  and  all  of  the 
property  thus  received  for  his  services  in 
the  matter  of  inspection, — especially  when  it 
gives  to  the  owner  of  the  elevator  or  the 
boom  a  lien  upon  the  property  placed  in  his 
possession  for  all  services,  charges,  and  ex- 
penses T 

[146]  *W«  are  of  opinion  that  it  was  within  the 
power  of  the  legislature  to  so  provide.  It  is 
not  for  the  courts  to  inquire  whether  any 
other  provision  would  have  been  wiser.  The 
only  question  for  us  to  consider  is  whether 
that  which  has  been  made  was  within  the 
power  of  the  legislature.  It  must  bo  borne 
in  mind  that  while  the  lien  is  eiven  for  the 
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services  rendered,  the  use  of  the  facilities  «< 
the  boom  is  not  compulsory.  We  do  aot 
mean  to  say  that  a  log  cutter  may  throw  his 
logs  loosely  and  separately  into  the  river 
and  let  them  fioat  down,  trusting  to  luck 
that  they  will  do  no  injury.  Doubtless  any- 
one may  make  his  own  raft  and  send  it  down 
the  stream,  provided  he  places  in  charge  of  it 
a  sufficient  number  of  men  to  suitably  pro- 
tect it  from  doing  injury  or  interfering  with 
others  in  their  use  of  tiie  stream.  A  main 
purpose  of  the  boom  is  to  stop  and  collect  the 
floating  logs,  and  the  state  having  control 
over  the  river  as  a  highway  of  navigation 
may  make  such  provisions  for  the  use  of  that 
highway  by  the  different  parties  seeking  to 
use  it  as  will  prevent  any  injury  by  one  upon 
the  other.  Just  as  the  ordinary  land  high- 
ways are  free  to  the  use  of  the  public,  yet  it 
is  within  the  competency  of  the  legislatnr* 
to  make  such  provisions  as  will  prevent  tho 
use  by  one  working  injury  to  others;  and  if 
a  party  wishes  to  use  u  highway  in  a  manner 
which  may  tend  to  work  injury  to  others  he 
cannot  complain  if  the  legislature  interfere* 
and  provides  some  means  for  preventing 
such  injury.  In  that  way  it  may  be  said 
that  any  log  owner  may  send  his  logs  down 
the  river  without  the  use  of  the  boom,  and 
when  he  decides  to  avail  himself  of  the  boom 
it  cannot  be  said  that  he  is  deprived  of  his 
property  without  due  process  of  law  if  he  ia 
compelled  to  subject  it  to  the  conditions 
which  the  legislature  prescribes  for  the  use 
of  such  boom. 

A  final  objection  is  that  even  if  this  boom 
was  one  chartered  by  law,  within  the  mean- 
ing of  S  2400,  and  although  the  defendant, 
Mullen,  had  performed  all  that  was  required 
of  him  by  the  statute  to  secure  a  lien,  still 
the  law  as  applied  to  this  boom,  and  in  so  far 
as  the  logs  in  question  are  concerned,  is  a 
regulation  of  interstate  commerce  which  the 
state  of  Minnesota  has  no  authority  to  make. 
It  appears  that  these  'logs,  and  indeed  the[14Tl 
bulk  of  the  logs  passing  into  this  boom,  came 
out  of  tiie  Chippewa  river,  a  stream  wholly 
within  the  limits  of  the  state  of  Wisconsin. 
The  boom  company  was  chartered  by  the 
state  of  Minnesota,  and  its  principal  work* 
were  within  the  limits  of  that  state.  Coun- 
sel for  plaintiff  refer  to  many  decisions  of 
this  court  in  which  the  general  power  of 
Congress  over  interstate  commerce  and  the 
inability  of  the  state  to  burden  in  any  direet 
way  such  commerce  have  been  affirmed. 
Passing  by  most  we  may  notice  these  quota* 
tions,  as  illustrating  tiie  seope  of  our  de- 
cisions. Thus  in  Jf  o6ti«  County  y.  JTimtell, 
102  U.  S.  691,  26  L.  ed.  238,  it  is  held  that 
"commerce  with  foreigu  countries  and  among 
the  states,  strictly  considered,  consists  in  in- 
tercourse and  traffic,  including  in  these  term 
navigation  and  the  transportation  and  tran- 
sit of  persons  and  property;"  and  in  tHoueet- 
ter  Ferry  Co.  v.  Pennsylvania,  114  U.  8.  1»«, 
203,  29  L.  ed.  158,  161,  1  Inters.  Com.  Rep. 
382,  38S,  6  Sup.  Ct  Rep.  826,  828:  "Com- 
merce among  the  states  consists  of  inter- 
course  and  traffic  between  their  citinns,  and 
includes  the  transportation  of  persons  and 
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property,  and  the  navigation  of  pnblie  waters 
lor  that  purpose;"  and  from  Wabaak,  St.  L. 
A  P.  R.  Co.  y.  lUinoia,  118  U.  S.  567,  671,  30 
L.  cd.  244,  249,  1  inters.  Com.  Bep.  31,  36, 
7  Sup.  Ct.  Bep.  4,  10,  11,  this  paragraph  is 
quoted:  "But  we  think  it  may  safely  be 
said  that  state  I^slation  which  seeks  to  im- 
pose a  direct  burden  upon  interstate  com- 
merce, or  to  interfere  directly  with  its  free- 
dom, does  encroach  upon  the  exclusive  power 
of  Congress.  The  statute  now  under  con- 
sideration, in  our  opinion,  occupies  that  po- 
sition; it  does  not  act  upon  the  business 
through  the  local  instruments  to  be  em- 
ployed alter  coming  within  the  state,  but  di- 
rectly upon  the  business  as  it  comes  into  the 
state  from  without,  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier 
when  engaged  within  the  istate,  it  must  neces- 
sarily influence  his  conduct  to  some  extent, 
in  the  management  of  his  business  through- 
out his  entire  voyage.  ...  It  was  to 
meet  just  such  a  case  that  the  commercial 
clause  in  the  Constitution  was  adopted.  The 
river  Mississippi  passes  through  or  along  the 
borders  of  ten  different  states,  and  its  tribu- 
taries reach  many  more.  The  commerce 
upon  these  waters  is  immense,  and  its  regu- 
lation clearly  a  matter  of  national  concern. 
(l.A8]If  each  state  was  at  liberty  to  'regulate  the 
conduct  of  carriers  while  within  its  juris- 
diction, the  confusion  likely  to  follow  could 
not  but  be  productive  of  great  inconvenience 
and  unnecessary  hardship." 

Upon  these  authorities  it  is  contended 
that  the  navigation  of  these  logs  from  the 
place  of  cutting  in  Wisconsin  along  the 
navigable  waters  of  Minnesota,  to  their 
market,  wherever  it  may  be  in  the  lower 
waters  of  the  Mississippi,  must  be  free.  If 
Minnesota  can  burden  the  transit  with  the 
expense  of  booming,  inspection,  or  scaling, 
why  may  not  Iowa,  Illinois,  Missouri,  and 
any  other  state  along  whose  borders  the  logs 
may  pass  before  reaching  their  destination  T 
Even  if  a  state  may  (as  would  seem  to  be  in- 
dicated by  the  decisions  heretofore  referred 
to),  for  logs  cut  within  its  borders,  provide 
booms,  compel  their  use,  and  enforce  payment 
for  the  expenses  thereof,  because  for  those 
logs  no  interstate  commerce  has  commenced, 
yet  here  Minnesota  is  directly  regulating  the 
transit  of  logs  cut  in  another  state  and  pass- 
ing through  its  borders  on  their  way  to 
market.  This  is  undoubtedly  the  most  sig- 
nificant, if  not  perhaps  the  only,  distinctive 
Federal  question  presented  in  this  record. 

We  are  not  disposed  to  limit  in  the  slight- 
est d^ree  the  scope  and  effect  of  the  deci- 
sions referred  to.  But  we  are  of  opinion  that 
these  authorities  are  not  pertinent,  and  that 
the  matter  is  governed  by  another  line  of  de- 
cisions equally  clear  and  as  frequently  recog- 
nized. The  state  has  a  right  to  improve  the 
waterways  within  its  limits,  and  to  make 
reasonable  charees  for  the  use  of  such  im- 
provements, at  least  until  Congress  inter- 
feres, and  either  itself  assumes  control  of  the 
improvements  or  compels  their  removal. 
This  parallel  line  of  decisions  runs  back  to 
the  early  history  of  this  court.  In  WilUon 
r.  Black-Bird  Creek  Marsh  Co.  2  Pet.  245,  7 
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L.  ed.  412,  it  was  held  that,  inasmuch  at 
Congress  had  passed  no  act  bearing  upon  the 
case,  the  state  of  Delaware  might  autlionze 
the  building  of  a  dam  across  the  Black-Bird 
Marsh  Creek,  although  thereby  a  navigable 
waterway  was  obstructed.  In  Pound  v. 
Turok,  95  U.  S.  469,  24  L.  ed.  525,  the  right 
of  a  state  to  make  dams,  booms,  and  other 
instrumentalities  to  be  used  in  the  naviga- 
tion of  logs  and  lumber  was  adjudged.  Other 
decisions  sfiSrmed  the  power  *of  i£e  state  to[149] 
build  bridges,  even  toll  bridges,  over  naviga- 
ble streams,  to  construct  wharves,  and  charge 
wharfage.  In  Him«  v.  Clover,  119  U.  S. 
643,  648,  30  L.  ed.  487,  490,  7  Sup.  Ct.  Bep. 
313,  316,  316,  the  riffht  of  the  sUte  of  Illi- 
nois to  collect  tolls  Toi  the  passage  of  ves- 
sels through  locks  in  the  Illinois  river  was 
sustained,  the  court  saying: 

"The  exaction  of  tolls  for  passage  through 
the  locks  is  as  compensation  for  the  use  of 
artificial  facilities  constructed,  not  as  an 
impost  upon  the  navigation  of  the  stream. 
The  provision  of  the  clause  that  the  naviga- 
ble streams  should  be  highways  without  any 
tax,  impost,  or  duty  has  reference  to  their 
navigation  in  their  natural  state.  It  did 
not  contemplate  that  such  navigation  might 
not  be  improved  by  artificial  means,  by  the 
removal  of  obstructions,  or  by  the  making 
of  dams  for  deepening  the  waters,  or  by  turn- 
ing into  the  rivers  waters  from  other  streams 
to  increase  their  depth.  For  outiays  caused 
by  such  works  the  state  may  exact  reasona- 
ble tolls.  They  are  like  charges  for  the  use 
of  wharves  and  docks  constructed  to  facili- 
tate the  landing  of  persons  and  freight,  and 
the  taking  them  on  board,  or  for  the  repair 
of  vessels." 

In  Sands  v.  Manistee  River  Improv.  Co. 
123  U.  S.  288,  295,  31  L.  ed.  149,  161,  8  Sup. 
Ct.  Bep.  113,  110,  a  corporation  had  been  au- 
thorized by  the  state  of  Michigan  to  improve 
the  Manistee  river,  and  to  charge  tolls  for 
the  use  of  the  improvement.  An  action  to 
collect  tolls  was  resisted  on  the  ground  that 
the  imposition  was  a  taking  of  property 
without  due  process  of  law,  which  contention 
was  overruled,  and  in  the  course  of  the  opin- 
ion it  was  said : 

"The  Manistee  river  is  wholly  within  the 
limits  of  Michigan.  The  state,  therefore, 
can  authorize  any  improvement  which  in  its 
judgment  will  enhance  its  value  as  a  means 
of  ti-ansportation  from  one  part  of  the  state 
to  another.  The  internal  commerce  of  a 
state — that  is,  the  commerce  which  is  wholly 
confined  within  its  limits — is  as  much  under 
its  control  as  foreign  or  interstate  commerce 
is  under  the  control  of  the  general  govern- 
ment; and,  to  encourage  the  growth  of  this 
commerce  and  render  it  safe,  the  states  may 
provide  for  the  removal  of  obstructions  from 
their  rivers  and  harbors,  and  deepen  their 
channels,  and  improve  them  in  other  ways, 
if,  as  is  said  in  Mobile  County  v.  Kimball, 
the  free  navigation  of  'those  waters,  as  per- [150] 
mitted  under  the  laws  of  the  United  States, 
is  not  impaired,  or  any  system  for  the  im- 
provement of  their  navigation  provided  by 
the  general  government  is  not  defeated. 
102  V.  S.  691,  699,  26  L.  ed.  238,  240.    And 
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to  meet  the  cost  of  such  improvemeiits,  the 
states  may  levy  a  general  tax  or  lay  a  toll 
upon  all  who  use  the  rivers  and  harbors  as 
unproved.  The  improvements  are,  in  that 
respect,  like  wharves  and  docks  constructed 
to  facilitate  commerce  in  loading  and  un- 
loading vessels.  Blue  v.  Olover,  119  U.  S. 
543,  54S,  30  L.  ed.  487,  490,  7  Sup.  Ct.  Rep. 
313.  K^:uIations  of  tolls  or  duurgw  ill  siKk 
cases  are  mere  matters  of  administration, 
under  the  entire  control  of  the  state." 

Many  other  cases  of  similar  import  might 
be  cited,  but  these  are  enough  to  disclose  the 
principle  which  is  clearly  recognized. 

The  principal  works  of  the  boom  company 
are  wholly  within  the  state  of  Minnesota. 
The  center  of  the  main  channel  of  the  Mis- 
sissippi river  is  northeast  of  the  island.  The 
state  of  Minnesota  had  therefore  the  un- 
doubted right  to  improve  this  portion  of  the 
Mississippi  river  lying  southwest  of  the  is- 
land for  the  purpose  of  facilitating  the  navi- 
gation of  logs.  It  could  do  the  work  itself, 
or  could  authorize  a  corporation  to  do  the 
work,  .and  it  could  prescribe  any  reasonable 
fees  for  the  use  of  the  improvement.  The 
power  of  the  state  to  authorize  the  construc- 
tion of  these  works  did  not  depend  at  all  up- 
on the  question  whence  all  or  most  of  the 
logs  likely  to  be  run  into  the  boom  should 
come.  It  is  enough  that  the  state  author- 
ized this  improvement  and  prescribed  the 
conditions  upon  which  it  might  be  used  by 
any  owner  of  \oga.  These  conditions  are  not 
shown  to  be  unreasonable.  It  is  a  legitimate 
exerciseof  power  on  the  part  of  a  state  to  pro- 
vide state  supei-vision  of  what  is  done  in 
works  of  such  a  character,  and  to  require 
payment  of  reasonable  charges  for  such  su- 
pervision. It  does  not  appear  that  the  plain- 
tiff was  compelled  to  avail  itself  of  this 
boom;  that  its  logs  were  forcibly  seized  by 
the  boom  company,  and  i^inst  its  will 
passed  through  the  boom.  On  the  contrary, 
it  would  seem  not  improbable  from  the  tesU- 
mony  that  the  persons  who  organized  and 
owned  the  boom  company  were  engaged  in  the 
llBl]*busine8S  of  cutting  logs  on  the  Chippewa 
river,  .and  that  this  litigation  sprung  from 
their  desire  to  get  all  the  benefits  of  the 
boom  without  submission  to  the  inspection 
laws  of  the  state,  which  gave  authority  for 
the  works.  At  any  rate,  if  this  plaintiff 
wanted  to  take  advantage  of  the  convenien- 
ces furnished  by  the  boom,  it  is  not  in  a  posi- 
tion to  avoid  compliance  with  these  provi- 
sions of  the  statutes  of  the  state  whidi  au- 
thorized the  construction  of  the  works. 

It  is  true  that  that  which  is  called  a  "shear 
boom"  extended  across  the  navigable  channel 
of  the  Mississippi  and  to  near  uie  Wisconsin 
•hore;  but  if  neither  the  state  of  Wisconsin 
nor  the  United  States  complained  of  this  as 
an  obstruction  of  the  navigation  of  the  Mis- 
sissippi, it  does  not  lie  in  the  mouth  of  the 
plaintiff  to  complain.  Indeed,  its  complaint 
is  not  that  the  shear  boom  interfered  with 
ito  righte  of  navigation  in  any  way,  but  that 
after  ito  logs  had  been  passed  into  the  works 
constructed  under  the  authority  and  within 
the  limits  of  the  state  of  Minnesota  it  waa 
not  permitted  to  avail  itsdf  of  the  advan- 
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tages  famished  thereby  and  repudiate  fk* 

charges  prescribed  by  the  state. 

Before  passing  from  a  consideration  of  tha 
right  of  this  boom  company  under  ito  diap- 
ter  to  place  the  shear  boom  across  the  maun 
channel  of  the  Mississippi  it  may  not  be  in' 
appropriate  to  notice  a  decision  of  the  Ba> 
preme  court  of  Wisconsin  upon  a  like  ques- 
tion. In  J.  8.  Keator  Lumber  Co.  y.  Bt. 
Croix  Boom  Corp.  72  Wis.  62,  88,  38  N.  W. 
529,  639,  it  appeared  that  the  St.  Croix  Boom 
Company  was  a  corporation  created  by  tha 
stote  of  Minnesota,  and  that  it  had  con- 
structed ito  boom  on  the  St.  Croix  river  at  » 
place  where  the  river  was  the  boundary  lint 
between  Minnesota  and  Wisconsin,  and  ^oi- 
ly occupied  the  river  with  ito  works.  An  ae< 
tion  was  brought  to  recover  damages  on  ae< 
count  of  the  way  in  which  the  boom  was  con- 
structed and  operated.  The  opinion  of  tb* 
supreme  court,  by  Mr.  Justice  Cassoday,  ia 
a  very  elaborate  discussion  of  the  rights  of 
parties.     In  it  it  is  said: 

"The  obstructions  here  complained  of  wera 
in  that  part  of  the  St.  Croix  river  constitut- 
ing the  boundary  line  between  *this  state  and{lSS| 
Minnesota.  The  defendant  justifies  under 
corporate  authority  derived  solely  from  Min- 
nesota. We  are  here  confronted  with  tke 
question  whether  such  authority,  so  granted 
by  that  stote  alone  and  without  the  eonenr- 
rence  of  this,  is  of  any  validity.  Our  Con- 
stitution declares  that  'the  stote  shall  have 
concurrent  jurisdiction  on  aU  rivers  and 
lakes  bordering  on  this  stote,  so  far  as  snA 
rivers  or  lakes  shall  form  a  common  boun- 
dary to  the  stote  and  any  other  stote  or  ter- 
ritory now  or  hereaftor  to  be  formed  and 
bounded  by  the  same.'  Sec  1,  art.  9,  Const. 
Wis.  This  provision  is  substantially  th« 
same  as  the  3d  section  of  the  act  of  Congress 
of  August  6,  1846,  enabling  the  organisation 
of  this  stote  preparatory  to  ito  admission  in- 
to the  Union.  Substontially  the  same  provi- 
sion, as  applied  to  Minnesota,  is  found  in  | 
2  of  art.  2  of  the  Constitution  of  that  stote, 
which  is  in  substonce  the  same  as  9  2  of  tbs 
enabling  act  for  the  organization  of  that 
stoto  passed  by  Congress  in  1857.  8u<d> 
'concurrent  jurisdiction,'  therefore,  is  fairly 
estoblished  by  the  combined  action  of  tbs 
general  government  and  each  of  these  two 
stot«8.  Ito  Kigniflcance  is  the  importont  in- 
quiry present^.  No  one  will  deny  that  the 
one  stoto  has  as  much  jurisdiction  over  ths 
commerce  of  the  river  as  the  other,  nor  that 
the  jurisdiction  of  each  and  both  must  bs 
and  remain  subordinate  to  any  action  of 
Congress  under  the  commercial  clause  of  our 
national  Constitution.  The  (]^uestion  recurs 
whether  one  of  these  stotee,  without  the  con- 
currence of  the  other,  can  legally  grant  ths 
booming  privileges  and  righto  authorized  by 
the  defendant's  charter." 

Without  attempting  fully  to  define  the 
righto  which  either  stoto  might  grant,  it  was 
held  that  a  private  party  could  not  maintoia 
an  action  for  damages  on  the  ground  that 
Minnesoto  had  exceeded  ito  jurisdiction  ia 

Santingrighto  upon  waters  within  the  lim- 
I   of   V^isconsin.    Referring  to   RundU  v. 
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DelauHire  d  B.  Canal  Co.  14  Sovr.  80,  14  L. 
•d.  335,  the  court  stated  the  facts  and  the 
rulings  in  that  case,  and  summed  up  its  own 
views  in  thts«  words  (pages  98,  90,  38  N. 
W.  643.  544)  : 

"The  plaintiffs    owned    certain    mills    in 
Pennsylvania,  opposite  Trenton,  N.  J.,  sup- 

tl58]P''^  with  water  from  a  dam  in  the  'Dela- 
ware river,  by  a  title  running  back  prior  to 
1771.  In  that  year- the  two  provinces,  which 
subsequently  became  the  states  of  Pennsyl- 
vania and  New  Jersey,  respectively  passed 
acts  declaring  the  river  a  common  highway 
for  the  purposes  of  navigation,  and  appoint- 
ed commissioners  with  full  power  to  improve 
such  navigation  and  remove  any  obstructions. 
By  compact  in  1783  it  was  agreed  by  the 
two  states  that  the  river  should  continue  to 
beandremainacommon  highway  in  itswhole 
length  and  breadth,  equally  free  and  open 
for  the  use,  benefit,  and  advantage  of  each 
of  the  two  states.  The  defendant  company 
was  incorporated  under  the  laws  of  New  Jer- 
sey in  1830,  and  was  thereby  authorized  to 
and  did  construct  ft  canal  in  that  state,  with 
a  feeder  from  a  dam  in  that  river  above  the 
plaintiffs'.  The  action  was  brought  by  rea- 
son of  the  diversion  of  such  water,  to  the 
damage  of  the  plaintiffs.  The  court  held,  in 
effect,  that  the  plaintiffs  had  no  grant  of 
the  usufruct  of  tiie  waters  of  the  river,  but 
only  a  license  to  draw  from  their  dam ;  that 
such  license  was  revocable  and  in  subjection 
to  the  superior  right  of  the  state  to  divert 
the  water  for  public  improvements,  either  by 
tb«  state  directly  or  by  a  corporation  created 
for  that  purpose;  that  the  plaintiffs,  being 
but  tenants  at  sufferance  in  the  usufruct  of 
the  water  of  the  two  states,  who  owned  the 
river  as  tenants  in  common,  were  not  in  a 
condition  to  question  the  relative  rights  of 
either  state  to  use  its  waters  without  the 
consent  of  the  other ;  that  as,  by  the  laws  of 
their  own  state,  the  plaintiffs  could  have  had 
no  remedy  against  a  corporation  authorized 
to  take  the  whole  waters  of  the  river  for  the 
purpose  of  canals  or  improvingthe  navigation, 
ao  they  could  not  sustain  a  suit  against  a 
corporation  created  by  New  Jersey  for  the 
same  purpose,  which  had  taken  a  part  of  the 
waters.  The  principle  of  that  decision 
•eems  to  be  that  a  mere  private  party  should 
not  be  heard  to  complain  that  one  of  two 
states,  divided  l^  such  river,  had  invaded 
the  rightful  jurisdiction  of  the  other  by  di- 
verting more  than  its  share  of  the  waters. 
Bo  here,  we  think,  the  plaintiffs  are  not  enti- 
tled to  he  heard  as  to  whether  Minnesota  has 
infringed  the  rightful  jurisdiction  of  Wis- 
consin.   This  state  is  not  a  party  to  this 

[lM]>ui^  B^d  ^^  comparative  rights  in  *and  up- 
on the  waters  of  the  river  at  the  points  in 
question  cannot  be  adjudicated  in  this  ac- 
tion." 

Without  pursuing  this  subject  further,  wc 
•re  of  opinion  that  the  improvement  made 
in  the  Mississippi  river  by  the  construction 
of  the  boom  and  its  works,  and  the  exaction 
of  reasonable  charges  for  the  use  of  such 
works,  including  fees  of  state  officials  for  in- 
specting and  scaling,  if  done  under  state  au- 
thority, cannot  be  considered  in  any  just 
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sense  a  burden  upon  interstate  coniinetce. 
It  is  nothing  more  than  action  upon  the  part 
of  a  state  in  furnishing  additional  facilities 
for  the  navigation  of  the  waterway,  and  for 
such  additional  facilities  reasonable  charges 
may  be  e.vacted.  The  "shear  boom,"  even 
though  it  extends  across  the  main  channel  of 
the  Mississippi  river  and  into  the  territory 
of  Wisconsin,  was  not  complained  of  by  that 
state,  and  the  plaintiff  cannot  be  beard  to 
raise  any  question  in  that  respect.  Indeed, 
its  only  purpose  was  to  enable  the  boom  com- 
pany the  more  easily  to  collect  the  logs  of 
plaintiff  and  others  floating  down  the 
stream.  The  work  of  separation  and  brail- 
ing  was  done  wholly  within  the  limits  of 
the  state  of  Minnesota  in  works  constructed 
therein.  For  these  reasons  we  are  of  opin- 
ion that  the  judgment  of  the  court  below 
was  right,  and  t(  is  affirmed. 

Mr.  Justice  FecUiam,  dissenting: 

I  dissent  from  that  portion  of  the  opinion 
of  the  court  which  determines  the  validity 
of  a  lien  upon  the  logs  of  one  owner  in  order 
to  secure  payment  of  the  fees  for  the  inspec- 
tion and  scaling  of  logs  owned  by  another. 

The  situation  in  which  the  log  owner  is 
placed  practically  compels  him  to  make  use 
of  the  boom  for  the  purpose  of  having  his 
logs  inspected  and  scaled  as  required  by  the 
law,  and  under  such  circumstences  he  cannot 
be  properly  or  fairly  held,  by  the  use  of  the 
boom,  to  consent  that  his  property  should 
l)e  taken  for  the  debt  of  another  person. 
The  mere  inconvenience,  however  great  or 
small,  to  the  inspector,  of  having  *someone[155] 
watch  at  the  exit  of  the  boom  to  demand  of 
each  log  o?vner  the  fees  for  inspecting  and 
scaling  nis  particular  logs,  furnishes  no  an- 
swer to  the  objection  of  the  log  owner  to 
the  taking  of  his  property  for  the  debt  of 
another.  This  act  accomplishes  that  result 
in  its  plainest  and  baldest  form.  It  reduces 
to  actual  practice  and  in  the  form  of  a  leg- 
islative enactment,  sanctioned  by  judicial 
approval,  the  illustration  that  is  generally 
made  for  the  purpose  of  showing  that  there 
are  some  things  so  contrary  to  justice  as  to 
admit  of  no  doubt  of  their  utter  illegality; 
such  as  the  arbitrary  taking,  under  the  form 
of  a  legislative  enactment,  of  the  property  of 
one  man  and  bestowing  it  upon  another. 

If  an  owner  is  practically  compelled,  in 
order  to  conform  to  a  statute,  to  use  a  ware- 
house for  the  receipt  of  his  grain,  I  think  it 
plain  that  it  would  be  utterly  illegal  to  per- 
mit a  lien  on  the  grain  of  such  owner  to  at- 
tach, for  the  purpose  of  obtaining  payment 
for  the  services  of  a  state  inspector  in  in- 
specting the  grain  of  another.  Whilst,  as 
now  decided  by  the  court,  a  steto  regulation 
which  substantially  compels  the  semling  of 
logs  into  the  boom  to  be  there  inspected  and 
scaled  may  not  be  a  regulation  of  intersteto 
commerce,  I  think  a  stete  regulation  which 
confiscates  the  logs  of  one  person  to  pay  the 
debt  of  another  clearly  constitutes  such  a 
direct  burden  upon  uat  commerce  as  to 
cause  the  statute  makinc  the  regulation,  at 
least  to  that  extent,  to  be  repugnant  to  the 
Constitution  of  the  United  States. 
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Without  enlarging  upon  what  seems  to  me 
•  very  great  inroad  made  upon  the  rights  of 
individual  property  by  the  opinion  of  the 
court  herein,  I  am  content  merely  to  record 
my  dissent  from  the  doctrine  therein  an- 
nounced. 

I  am  authorized  to  say  that  Mr.  Justice 
Harlan,  Mr.  Justice  Brown,  and  Mr.  Jus- 
tice WlUi*  concur  in  this  dissent. 


[IS6]CHEW  EING  LUNO  ft  COMPANY,  P«ti- 
tionerst 

V. 

JOHN  U.  WISE,  Collector  of  Customs  for 
thci  Port  of  San  Francisco. 

(See  S.  C.  Reporter's  ed.  15«-16T.) 

DutiabUity  of  tapioca  flour — /ree  «ntr]f  m 
tapioca. 

1.  Tapioca  flonr,  belns  one  of  the  three  (onne 
of  tapioca  known  to  commerce.  Is  entitled  to 
free  entrr  nnder  the  tariff  act  of  1890,  para- 
graph 730,  as  tapioca,  even  If  It  shonid  be 
deemed  Ot  for  nse  as  starch,  ao  that.  If  not 
named  on  the  free  list.  It  would  bare  been 
dutiable  nnder  paragraph  823,  as  a  prepara- 
tion fit  for  use  as  starch. 

3.  The  nse  of  tapioca  flour  by  Chinese  lann- 
drymen  on  the  Pacific  coast  as  starch,  and  Its 
use  by  calico  printers  and  carpet  manufac- 
turers to  thicken  colors,  and  In  the  manu- 
facture of  a  substitute  for  gom  arable  and 
other  gnms,  as  well  as  tor  siting  cotton 
goods,  and  as  an  adulterant  In  the  manu- 
facture of  candy  and  other  articles,  are  In- 
snfflclent  to  sbow  that  It  Is  "fit  for  use  a£ 
starch,"  within  the  meaning  of  the  tariff 
act,  as  the  article  Is  commercially  known  In 
the  markets  of  the  United  States  as  tapioca 
flonr,  and  It  does  not  compete  with  American 
starch  for  any  of  the  purposes  for  which 
starch  Is  commonly  and  ordinarily  used  In 
this  country. 

t.  The  general  words,  "preparations  .  .  . 
lit  for  nse  as  starch,"  are  Inanfllclent  to  ahow 
that  an  article  fit  for  such  nse,  but  which  Is 
specially  named  on  the  free  list,  la  "other- 
wise specially  provided  for"  so  as  to  prerent 
Its  exemption  from  doty. 

[No.  36.1 

Argued   Deeemher    11,   It,   1899.    Decided 
January  ii,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  reversing 
that  of  the  Circuit  Court  on  appeal  from  the 
board  of  general  appraisers  under  the  tariff 
act.     Reversed. 

See  same  case  below,  48  U.  S.  App.  617,  83 
Fed.  Urn.  162,  27  C.  C.  A.  494. 

The  facts  are  stated  in  the  opinion. 

Ifettn.  Aldla  B.  Browne  and  Albert 
Oonutook  argued    the    cause    and.    with 


None. — Ai  to  tnterpretation  of  com mii rial 
omd  trade  name*  M  tariff  late,  see  Dcnnison 
MfC.  Co.  T.  United  BUtes,  18  C.  C.  A.  545  and 
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Me$»ra.  Charles  Page  and  A.  T.  Britton,  filed 
a  brief  for  petitioners : 

The  commercial  designation  is  the  first 
and  most  important  designation  to  be  aa- 
certained  in  settling  the  meaning  and  appli* 
cation  of  tariff  laws. 

Robertson  v.  Salomon,  130  U.  S.  412,  32  L. 
ed.  905,  9  Sup.  Ot  Rep.  659;  Honn  v.  Uagome, 
159  U.  S.  422,  40  L.  ed.  204,  16  Sup.  Ct  Rep. 
67;  Caduialader  t.  Zeh,  151  U.  S.  171,  38  L. 
ed.  115,  14  Sup.  Ct  Rep.  288;  Dejonge  ▼. 
Magone,  169  U.  S.  562,  40  L.  ed.  260, 16  Sup. 
Ct  Rep.  119. 

The  arUcl«  waa  designated  b^  its  com- 
mercial name  as  free.  Such  specific  designa- 
tion must  control  a  general  deeeriptioii, 
whether  of  quality  or  use,  in  the  absence  at 
evidence  in  the  act  which  shows  a  special  in- 
tent by  Congress  that  in  a  given  case  or  con- 
dition the  article  should  be  classified  other- 
wise than  as  free. 

Arthur  v.  Lahey,  M  V.  S.  118,  24  L.  ed. 
768;  Robertson  v.  Olendenning,  132  U.  8. 
158,  33  L.  ed.  298,  10  Sup.  Ct  R«p.  44;  Bar- 
ber v.  Schell,  107  U.  S.  617,  27  L.  ed.  490,  2 
Sup.  Ct  Rep.  301;  Skoeltkopf  v.  United 
State*.  38  U.  S.  App.  17,  71  Fed.  Rep.  694, 18 
C.  C.  A.  301 ;  Matheson  v.  United  States,  38 
U.  S.  App.  26,  71  Fed.  Rep.  394,  18  C.  C.  A. 
143. 

Tapioca  was  on  the  free  list  when  the  aci 
of  1800  was  passed,  as  it  has  been  for  twenty 
years.  Tapioca  flour  has  always  been  an  ac- 
knowledged form  of  tapioca.  The  Treasury 
Department  has  always  rec<M^ized  its  name 
and  character  and  enforced  its  right  to  free 
entry.  Under  such  circumstances  the  rule* 
of  the  Department  carry  much  weight  in  the 
courts. 

Robertson  t.  Downing,  127  U.  S.  613,  82 
L.  ed.  271,  8  Sup.  Ct  Rep.  1328;  United 
States  v.  Bill,  120  U.  S.  169,  30  L.  ed.  627. 
7  Sup.  Ct  Rep.  510;  United  State*  v.  Wot- 
ten,  60  Fed.  Rep.  693,  Affirmed  in  5  U.  S. 
App.  236,  63  Fed.  Rep.  344,  3  C.  C.  A.  653; 
Bwayne  v.  Eager,  13  Sawy.  621,  37  Fed.  Rep. 
780. 

The  word  "fit"  as  used  in  the  tariff,  meaaa 
commercially  fit 

Jea*up  it  M.  Paper  Co.  v.  Cooper,  46  Fed. 
Rep.  186. 

Even  common  use  does  not  of  itself  mak« 
a  thing  suitable. 

White  v.  United  State*.  69  Fed.  Rep.  93. 

It  must  be  actually,  and  not  theoretically, 
fit  for  use. 

Toumsend  ▼.  I7mfed  States,  14  U.  S.  App. 
413.  66  Fed.  Rep.  222,  6  C.  C.  A.  489. 

Neither  the  intention  of  the  importer,  nor 
the  use  after  importation  of  any  a-rtiele,  can 
determine  its  classification. 

Magone  v.  Heller,  160  U.  S.  70,  37  L.  ed. 
1001,  14  Sup.  Ct  Rep.  18. 

It  is  the  use  to  which  theartidesarcchief- 
ly  adapted  and  for  which  they  are  used  that 
determines  their  character,  within  the  vean- 
ing  of  this  clause  of  the  tariff  act. 

Bartranft  v.  Langfeld,  125  U.  S.  129.  31 
L.  ed.  672,  8  Sup.  Ct  Rep.  732.  See  also  Rob- 
ertaon  v.  Edelhoff,  132  U.  8.  624,  38  L.  ed. 
480,  10  Sup.  Ct  Rep.  186. 
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"Ordinary  vat"  fonuahes  the  guide  for 
olasBiflcation. 

Conn  v.  Uagone,  159  XJ.  8.  421,  40  L.  ed. 
204,  16  Sup.  Ct.  Rep.  67. 

AMiatant  Attorney  General  Hoyt  argued 
the  cause  and  filed  m  brief  for  resp<mdent. 

I1S6]  *Mr.  JnsUoe  PeeUuuB  ddivered  the 
opinion  of  the  court: 

The  question  in  this  case,  which  cornea  be- 
fore us  on  certiorari,  is  whether  certain  mer- 
chandise imported  into  this  country  is  en- 
titled to  free  entry  or  is  subject  to  duty. 
The  merchandise  is  claimed  to  be  tapioca, 
and  the  question  arises  under  the  tariff  act 
of  1890.     26  Stat,  at  L.  667. 

Pararaph  323  (page  688)  of  the  statute 
reads  as  follows: 

"323.  Starch,  including  all  preparations, 
from  whatever  substance  produced,  fit  for 
use  as  starch,  two  cents  per  pound." 

Paragraph  730  (page  610)  of  the  "free 
list,"  reads  as  follows: 

"730.  Tapioca,  cassava,  or  cassady." 

Hie  government  claims  that  the  merchan- 
)iise  is  a  preparation  fit  for  use  ••  starch, 
and  is  therefore  dutiable  at  2  cents  per 
pound  under  paragraph  323. 

The  importers  contend  that  the  substance 
f  157]imported  by  them  'is  tapioca,  in  the  form  of 
tapioca  flour,  which  is  one  of  the  three  forma 
of  tapioca  known  to  commerce,  and  it  there- 
fore entitled  to  free  entry  under  paragraph 
730. 

The  merchandise  was  imported  in  Novem- 
ber, 18P3,  at  the  port  of  San  Francisco,  and 
the  collector  of  that  port  imposed  a  duty  of 
2  cents  per  pound  upon  it.  The  importers, 
elaiming  that  it  was  entitled  to  free  entry, 
appealed  to  the  board  of  general  appraisers, 
and  that  board  decided  that  the  imported 
article  was  free  of  duty,  and  judgment  to 
that  effect  was  entered.  Upon  appeal  by  the 
collector  to  the  circuit  court  of  the  United 
States,  in  the  ninth  circuit,  northern  district 
of  California,  that  court  affirmed  the  deci- 
sion of  the  board  (77  Fed.  Rep.  734),  and 
the  collector  then  appealed  to  the  circuit 
court  of  appeals  for  tJie  ninth  circuit,  where 
the  judgment  of  the  circuit  court  was  re- 
versed (48  U.  S.  App.  617,  83  Fed.  Rep.  162, 
27  C.  C.  A.  404),  and  the  cause  remanded 
with  directions  to  affirm  the  decision  of  the 
collector.  Upon  application  by  the  import- 
ers this  court  granted  a  writ  of  certiorari,  it 
being  alleged  that  there  were  inconsistent  de- 
eisions  in  the  circuit  courts  of  appeals  on  thia 
question. 

Upon  the  trial  of  the  ease  before  the  cir- 
cuit court  the  parties  agreed  upon  certain 
facts,  and  evidence  was  given  in  regard  to 
the  character  of  the  substance  imported  and 
its  fitness  for  use  as  starch,  and  the  court 
found  tiiat  the  merchandise,  though  entered 
at  the  customhouse  at  San  Francisco  by  the 
Importers  under  various  names,  such  as  tap- 
ioca, s»go,  and  root  flour,  is  all  the  same 
•ubetance,  viz.,  the  starch  grains  contained 
tn  and  derived  from  the  root  botanically 
known  asjatropha  manihot.  In  the  West  In- 
dies the  root  is  Icnown  as  cassava  or  manioc; 
in  Brazil  aa  mandioo;  but  all  these  names  in- 
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dicate  the  name  thing,  vrithont  change  of 
condition  or  character. 

There  are  two  varieties  of  the  root,  one  of 
which  is  very  poisonous,  and  both  varieties 
contain  a  large  proportion  of  starch.  The 
starchy  substance  constituting  the  importa- 
tions involved  in  this  controversy  consists 
of  the  starch  grains  obtained  from  the  mani- 
hot root  by  washing,  scraping,  and  grating, 
or  disint^p-ating  it  into  pulp,  which  in  the 
poisonous  'variety  is  submitted  to  pre88ure[lS8] 
so  as  to  separate  therefrom  the  deleterious 
juices.  The  starch  grains  settle  and  the 
juice  is  subsequently  decanted,  leaving  as  a 
deposit  a  powder,  which,  after  repeated 
washings  with  cold  water  and  after  being 
dried,  is  nearly  pure  starch,  and  is  insoluble 
in  cold  water.  This  is  the  substance  in  con- 
troversy. If  sufficient  heat  and  motion  are 
afterwards  applied  to  the  substance  a  me- 
chanical change  takes  place,  the  grains  l>e- 
ooming  fractured  and  thereby  ag^utinated. 
The  latter  substance  is  partly  soluble  in  cold 
water,  and  is  the  granulated  tapioca  known 
as  "pearl"  and  "flake"  tapioca  of  commerce. 

The  importations  in  question  are  from 
China,  and  are  made  chiefly  for  the  purpose 
of  supplying  Chinese  laundrymen,  who  use 
the  flour  as  a  starch  and  to  a  slight  extent 
for  food  purposes.  Its  use  for  starch  pur- 
poses in  the  laundry  is,  however,  limited  to 
the  Chinese,  except  that  in  some  instances  in 
San  Francisco  it  is  so  used  in  their  business 
by  white  laundrymen  by  mixing  it  with 
wheat  or  com  starch.  Wheat  and  com  and 
potato  starch  are  the  starches  commonly 
used  in  the  United  States.  Tapioca  flour  is 
also  used  in  the  eastern  states  by  calico 
printers  and  carpet  manufacturers  to  thick* 
en  colors,  and  in  the  manufacture  of  a  sub- 
stitute for  gum  arable  and  other  gums.  It 
is  also  sometimes  used  for  sizing  cotton 
goods,  and  in  addition  as  an  adulterant  ia 
the  manufacture  of  candy  and  other  articles. 

Among  the  white  people  dealing  with  the 
Chinese  on  the  Pacific  coast  the  substance  in 
question  is  commonly  known  as  "Chinese 
starch."  In  the  general  importing  markets 
of  the  United  States  it  is  commercially 
known  as  tapioca  flour,  and  in  those  mar- 
kets the  term  "tapioca"  includes  that  article 
in  three  forms,  vis.,  flake  tapioca,  pearl  tap- 
ioca, and  tapioca  flour.  The  substance  in 
question  is  not  imported  into  San  Francisco 
by  others  than  (Chinese. 

The  circuit  judge  also  found  that  the  ar- 
ticle in  question  is  fit  for  use  as  starch  in 
laundry  work  in  the  sense  that  by  its  use 
clothes  can  be  starched,  but  it  is  not  com- 
monly used  in  such  work  as  starch,  through- 
out the  United  States,  and  is  not  known  to 
be  BO  used  except  on  the  Paciflc  coast. 
Judgment  was  therefore  ordered  for  the  im- 
porters. 

'These  findings  of  facts  were  assumed  by[I50] 
the  circuit  court  of  appeals,  and  upon  them 
that  court  based  its  judgment,  reversing  the 
circuit  court  and  affirming  the  action  of  the 
collector. 

Upon  these  facts  we  are  to  determine 
which  paragraph  in  the  tariff  act  is  to  gov- 
ern.   The  widings  of  the  courts  below  that 
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fhe  substance  in  question  is  included  in  the 
article  of  commerce  known  as  tapioca,  and  is 
tapioca  in  one  of  its  forms,  would  entitle  it 
to  free  entry  under  paragraph  730,  unless 
some  other  provision  of  the  act  nullifies  that 
language.  Paragraph  323  is  relied  on  for 
that  purpose.  We  think  it  does  not  have 
such  effect  That  paragraph  is  general  in 
its  nature,  and  provides  for  a  duty  upon 
starch,  induding  in  that  name  all  prepara- 
tions, from  whatever  substance  produced,  fit 
for  use  as  starch.  Any  preparation,  there- 
fore, which  is  fit  for  that  use  would  come 
within  that  general  designation.  What  is  a 
preparation  "fit  for  use  as  starch"  is  another 
question,  but  assuming  tapioca  flour  to  be 
thus  fit,  it  would  be  subject  to  duty  under 
that  paragraph,  if  there  were  not  another 
and  different  provision  in  the  statute  rela- 
tive to  that  same  substance. 

When  we  come  to  look  at  the  free  list  in 
fhe  same  statute  we  find  that  tapioca  is  to 
be  admitted  free,  and  the  finding  of  the  court 
is  that  tapioca  fiour  is  one  of  the  three  forms 
of  what  is  commercially  known  as  tapioca, 
and  under  that  provision  the  substance  in- 
volved in  this  case  would  be  entitled  to  free 
admission.  Attempting,  as  is  our  duty,  to 
give  effect  to  the  statute  in  all  its  parts,  we 
think  the  proper  construction  of  these  pro- 
visions is  that  under  paragraph  323  a  duty 
is  laid  upon  starch,  including  all  prepara- 
tions, from  whatever  substance  produced, 
fit  for  use  as  starch ;  and  assuming  that  tap- 
ioca flour  is,  within  that  general  description, 
fit  for  such  use,  yet  by  virtue  of  paragraph 
730,  tapioca  is  placed  on  the  free  list,  and 
the  substance  tapioca  fiour,  being  tapioca  in 
one  of  its  forms,  is  excepted  from  the  gen- 
eral language  of  paragraph  323,  and  ia  en- 
titled to  free  entry. 

It  is  so  excepted,  because  although  assum- 
ing it  to  be  fit  for  use  as  starch,  it  is  never- 
theless tapioca,  and  tapioca  is  in  so  many 
words  put  on  the  free  list.  Effect  is  thus 
given  to  the  general  language  of  the  para- 
(160]graph  concerning  starch  and  all  'prepara- 
tions fit  for  use  as  such,  excepting  therefrom 
the  one  article  specially  named  in  paragraph 
730,  to  which  effect  is  given  by  allowing  the 
•zception. 

This  construction  is  in  strict  accordance 
with  the  rule  that  the  designation  of  an  ar- 
ticle, eo  nomine,  either  for  duty  or  as  exempt 
from  duty,  must  prevail  over  words  of  a  gen- 
eral description  which  might  otherwise  in- 
clude the  article  specially  designated.  Botner 
V.  The  Collector,  1  Wall.  486,  tub  nom. 
Homer  v.  Austin.  17  L.  ed.  688;  Reiohe  v. 
SmtftKe,  13  Wall.  162,  20  L.  ed.  566;  Itoviue 
T.  Arthur,  96  U.  S.  144, 24  L.  ed.  420;  Arthur 
▼.  Laheti.  06  U.  S.  112,  24  L.  ed.  766;  Arthur 
T.  Rheims,  06  U.  S.  143,  24  L.  ed.  813;  Chung 
Tune  T.  Ketty,  14  Fed.  Rep.  639,  643.  The 
last  case  involves  this  particular  substance. 

It  is  urged,  however,  that  the  provision 
relating  to  the  free  list  is  that  the  articles 
named  therein  shall  be  exempt  from  duty 
"unless  otherwise  specially  provided  for  in 
this  act"  (page  602,  "free  list"),  and  that 
tapioca  flour  is  otherwise  specially  provided 


for  in  the  act  by  paragraph  323.  We  cannot 
concur  in  this  view.  Tapioca  flour  ia 
not  otherwise  specially  provided  for  in 
paragraph  323.  It  is  not  mentioned  spe- 
cially nor  is  it  named  at  all  in  that  par- 
agraph, which  uses  only  general  language 
relating  to  starch  and  all  preparations  from 
whatever  substance  produced,  fit  for  use  as 
starch.  If  tapioca  flour  be  such  a  prepara- 
tion it  would  be  included  in  that  general  de- 
scription if  not  otherwise  exempted.  But 
there  is  no  special  provision  for  tapiocA 
flour,  making  that  substance,  in  terms,  duti- 
able under  that  paragraph,  while  in  the  fnw 
list  there  is  a  special  designation  of  tapioca, 
and  tapioca  fiour  is  tapioca,  just  as  much  as 
either  of  its  other  forms,  "flake"  or  "pearl,'* 
is  tapioca. 

It  would  seem  that  the  language  at  the  b» 
ginning  of  the  provision  for  the  free  list) 
that  the  following  articles  shall  be  exempt 
from  duty,  "unless  otherwise  specially  pro- 
vided for  in  this  act,"  strengthened  tiie  ar- 
gument that  tapioca  flour,  being  in  fact  tap- 
ioca in  one  of  its  well-known  forms,  was  ex- 
empt from  duty,  because  in  order  not  to  be 
exempt  the  article  must  be  otherwise  spe- 
cially made  dutiable.  It  is  not  so  made  du- 
tiable, and  is  therefore  by  the  clear  provi- 
sion of  the  act  made  free  of  duty.  Being  in 
truth  tapioca,  and  commercially  'known  ss[161] 
such,  it  does  not  eome  under  the  description 
of  starch,  although  in  great  part  composed  of 
that  substance.  The  commercial  design«p 
tion  of  an  article  is  the  flrst  and  most  im- 
portant thing  to  be  ascertained,  and  governs 
in  the  construction  of  the  tariff  law  iriiea 
that  article  is  mentioned,  unless  there  ia 
something  else  in  the  law  which  restrains 
the  operation  of  this  rule.  Arthur  v.  Jfor- 
rUon.  96  U.  S.  108,  24  Ti.  ed.  764;  Arthur  ▼. 
Lahey,  96  U.  8. 112,  24  L.  ed.  766;  Arthur  t. 
Rheima,  06  U.  S.  143,  24  L.  ed.  813  iRoberteon 
V.  Salomon,  130  U.  S.  412,  32  L.  ed.  995.  • 
Sup.  Ct  Rep.  659;  Bogle  v.  Magone,  152  U. 
S.  623,  38  L.  ed.  574,  14  Sup.  Ct  Rep.  718. 

The  case  is  not  within  the  principle  de- 
cided in  Magone  v.  Beller,  160  U.  S.  70,  37 
L.  ed.  1001,  14  Sup.  Ct  Rep.  18.  There  the 
contest  was  between  a  clause  of  the  tariff 
act  of  1883,  providing  for  a  duty  upon  sul- 
phate of  potash,  eo  nomine,  and  a  clause  ex* 
empting  from  a  duty  "all  substances  express- 
ly used  for  manure."  It  was  held  that  a 
Idnd  of  sulphate  of  potash,  the  only  common 
use  of  which,  either  by  itself  or  in  combina- 
tion with  other  materials,  was  for  marnire 
or  in  the  manufacture  thereof,  was  entitied 
to  free  entry,  and  was  not  subjected  to  duty, 
as  sulphate  of  potash.  Whether  the  import- 
ed article  was  at  the  time  of  importation 
"expressly  used  for  manure"  in  the  sense  de- 
fln«l  in  tiie  opinion,  was  held  to  be  a  ques- 
tion of  fact,  and  that  the  court  below  erred 
in  denying  the  collector's  request  to  submit 
the  case  to  the  jury  and  in  directing  a  ver- 
dict for  the  importer.  The  term  "expressly 
used  for  manure,"  it  was  said,  was  equiva- 
lent to  "used  expressly"  or  "particularly" 
or  "especially"  for  manure,  and  if  it  were 
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found  as  a  lact  that  the  article  was  so  used, 
it  was  exempt  from  duty. 

If  the  statute  in  this  case  had  said  that 
•tarch  was  dutiable,  including  all  prepara- 
tions from  whatever  substance  produced,  ex- 
pressly intended  and  fit  for  use  as  starch, 
then  tapioca  flour,  if  fit  and  intended  for 
such  use,  might  be  dutiable  under  the  para- 
graph in  question,  and  not  be  exempt  as  a 
form  of  tapioca.  But  when  the  language 
is,  fit  for  use  as  starch,  it  is  so  much  more 
general  that  it  is  properly  qualified  by  the 
subsequent  paragraph  which  exempts  tapi- 
oca, and  consequently  tapioca  flour,  one  of 
its  commercially  known  forms. 

Thus  far  we  have  proceeded  upon  the  as- 
[10S]sumption  that  tapioca  'flour  was  a  prepara- 
tion fit  for  use  as  starch,  and  therefore  du- 
tiable under  paragraph  323,  unless  excepted 
therefrom  by  paragraph  730;  but  we  are  of 
opinion  that  tapioca  flour  is  not  a  prepara- 
tion fit  for  such  use  within  the  meaning  of 
the  statute.  The  substance  in  question  is 
not  commercially  known  as  stat«h,  nor  as 
any  preparation  fit  for  use  as  such.  In  the 
markets  of  the  United  States  it  is  commer- 
cially known  aa  tapioca  flour,  while  the  term 
"tapioca"  includes  precisely  the  same  sub- 
stance. Ita  use  as  starch  for  laundry  pur- 
poses is  limited  to  the  Chinese  on  the  Faciflc 
coast. 

It  is  not  imported  into  San  Francisco  by 
any  other  than  Chinese,  nor  is  it  manufac- 
tured in  this  country  into  the  article  com- 
monly known  as  starch,  nor  is  it  to  any  ex- 
tent used  as  a  substitute  therefor,  although 
it  is  chemically  a  starch  because  a  large  part 
of  it  consists  of  a  starchy  substance. 

Upon  the  finding  and  the  proofs  in  this 
case  we  are  of  opinion  that  this  article  does 
not  come  within  paragraph  323.  We  think 
the  language  of  that  paragraph  means  any 
preparation  which  is  bo  far  fit  for  use  as 
starch  as  to  be  commonly  used  or  known  as 
such  or  as  a  substitute  therefor.  This  sub- 
stance does  not  come  within  that  language 
•s  thus  ooiutrued.  The  use  of  the  article 
by  the  Chinese  on  the  Pacific  coast  for  laun- 
dry purposes  is  so  inflnitesimally  small  that 
it  wholly  fails  to  show  that  it  is  flt  for  that 
use  within  the  meaning  of  the  statute.  The 
evidence  in  this  case  is  that  the  attempt  to 
nse  it  for  laundry  purposes  by  white  laun- 
drymen  in  California  gave  such  poor  results 
that  it  was  abandoned  as  a  failure. 

There  is  one  finding  by  the  circuit  judge  in 
this  case  in  which  it  is  said  that  the  sub- 
stance is  used  in  the  eastern  states  for 
utareh  purposes  by  calico  printers  and  car- 
pet manufacturers  to  thicken  colors;  also 
for  book  binding  and  in  the  manufacture  of 
paper;  also  for  filling  in  painting,  and  in 
the  manufacture  of  a  substitute  for  gum 
arabie  and  other  gums,  sometimes  for  sizing 
cotton  goods,  and  also  as  an  adulterant  in 
the  manufacture  of  candy  in  some  cases  and 
in  other  articles.  The  expression  in  that 
finding,  that  the  substance  is  used  in  the 
eastern  states  for  itaroK  purposes,  is  an  in- 
advertence, because  the  finding,  although  it 
[ICSIrests  upon  the  evidence  'as  wdl  as  upon  th« 
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agreed  statement  of  facts  stipulated  between 
the  parties,  yet  there  is  nothing  in  the  evi- 
dence or  in  the  stipulation  to  show  that  the 
enumerated  purposes  were  starch  purposes. 
In  the  stipulation  it  is  said  that  the  sub- 
stance in  controversy  is  used  in  the  eastern 
states  by  calico  printers,  etc.  The  expres- 
sion "for  starch  purposes"  does  not  appear 
in  the  agreed  statement  of  facts,  and  in  nam- 
ing the  uses  for  which  the  substance  is  used 
it  would  appear  that  most  of  them  are  not 
what  would  be  ordinarily  understood  as  a 
starch  purpose. 

Sizing  cotton  goods  might  perhaps  be  re- 
garded as  somewhat  of  a  starch  purpose,  as 
starch  is  sometimes  used  in  that  way.  The 
evidence  does  not  show  that  this  use  is  gen- 
eral, and  the  expression,  fit  for  use  »•  starch, 
would  not  in  our  judgment  include  tuat  use. 
We  think  it  would  not  in  the  ordinary  accep- 
tation of  the  term  be  called  a  starch  purpose. 
Glue  would  accomplish  much  the  same  pur- 
pose and  might  lie  used  therefor.  The  use  by 
calico  printers  and  carpet  manufacturers  to 
thicken  colors  is  not  the  ordinary  use  of 
starch,  nor  is  it  a  starch  purpose.  Nor 
would  its  use  as  an  adulterant  in  the  manu- 
facture of  candy  and  other  articles  be  prop- 
erly described  as  such  a  purpose. 

Assuming,  as  coimsel  for  the  government 
claims,  and  as  is  undoubtedly  entirely  true, 
that  the  policy  shown  in  the  tariff  act  is 
protection  to  American  industries,  yet  the 
article  here  in  controversy  does  not  and  can- 
not compete  with  American  starch,  for  any 
of  the  purposes  for  which  starch  is  common- 
ly and  ordinarily  used  in  this  country.  The 
evidence  to  that  effect,  we  think,  is  conclu- 
sive. 

In  Chung  Tune  v.  Kelly,  14  Fed.  Rep.  039, 
the  circuit  court  for  the  district  of  Oregon 
submitted  to  the  jury  whether  "the  article 
in  question"  (which  was  in  fact  tapioca 
fiour,  though  imported  as  sago  flour),  "im- 
ported and  entered  by  the  defendant,  is  a 
starch  known  to  commerce  as  such,  and  made 
and  intended  to  be  used  primarily  by  laun- 
drymen  in  the  stiffening  and  polishing  of 
clothes."  The  jury  returned  a  negative  an- 
swer and  the  court  said:  "This  answer  is 
undoubtedly  according  to  the  law  and  the 
fact."  The  'substance  was  held  to  be  exempl[ie4| 
from  duty  under  the  tariff  act  (Rev.  Stat, 
p.  488)  as  root  flour,  but  the  plaintiff  was 
not  allowed  to  recover  back  the  duty  which 
he  had  paid,  because  having  claimed  in  his 
protest  that  the  article  was  sago  flour,  the 
court  felt  compelled  to  confine  him  to  his  spe- 
cific ground  of  protest,  and  consequently  the 
government  kept  his  money,  although  the  im- 
porter had  in  fact  imported  an  article  en- 
titled to  free  entry  under  the  law. 

The  case  of  Toiensend  v.  United  States, 
14  U.  8.  App.  413,  60  Fed.  Rep.  222,  5  C.  C. 
A.  488,  holds  that  paragraph  323  of  the  tar- 
iff act  of  1890  includes  omy  those  prepara- 
tions which  are  actually,  and  not  theoreti- 
cally, flt  for  use  as  starch,  and  which  can  be 
practically  used  as  such,  and  not  those 
which  can  be  made,  by  manufacture,  flt  for 
such  use.  Counsel  for  the  government  criti- 
cises   that  ease  as  not  decided   upon   the 
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■ame  amount  of  evidence  that  has  been  given 
in  this  case  upon  the  question  whether  the 
article  is  or  is,  not  fit  for  use  as  starch.  But 
in  the  opinion  delivered  in  the  case  it  is  seen 
that,  while  not  precisely  identical,  the  facts 
are  substantially  the  same  as  in  the  case  at 
bar.  The  court  says  the  article  is  used 
mostly  by  calico  printers  and  carpet  manu- 
facturers to  thicken  colors  and  in  the  manu- 
facture of  a  substance  for  gum  arable  or 
other  gums;  al&o  for  the  sizing  of  cotton 
goods,  a  purpose  for  which  starch  ia  also 
used  to  a  certain  extent,  but  the  weight  of 
the  testimony  was  in  the  opinion  of  the  court 
that  it  was  not  used  for  laundry  purposes. 
We,  think  the  same  facts  appear  in  the  case 
before  us,  the  use  for  laundry  purposes  by  a 
few  Chinese  on  the  Pacific  coast  not  being 
sufficient  in  extent  to  enable  us  to  say  that 
it  is  so  used  in  any  but  the  most  minute 
quantities.  It  seems  to  us  clear  from  the 
finding  and  from  the  evidence  that  the  sub- 
stance is  not  commercially  known  by  the 
people  in  this  country  as  starch  nor  as 
adapted  to  the  ordinary  purposes  of  that  ar- 
tide,  and  it  has  not  been  manufactured  into 
commercial  starch,  and  is  not  known  and  is 
not  fit  for  use  as  such. 

The  Treasury  Department  has  heretofore 
announced  decisions  which  are  entitled  to 
much  weight  upon  the  question  herein  pre- 
sented. Prior  to  the  tariff  act  of  1870  ( 16 
[ie5]Stat  at  L.  256,  268,  *chap.  255),  both  starch 
and  tapioca  had  been  made  dutiable,  some- 
times at  the  same  and  sometimes  at  different 
rates  of  duty.  By  the  latter  act,  "tapioca, 
cassava,  or  cassada"  were  placed  in  the  free 
list,  while  "root  flour"  was  placed  in  the 
free  list  in  1872.  17  Stat  at  L.  236,  chap. 
315.  Hie  Treasury  Department  held  tapio- 
ca flour  entitled  to  free  entry  as  tapioca. 
The  Secretary  said:  "It  appears,  upon  in- 
vestigation, that  tapioca  is  prepared  in  three 
forms,  namely,  flake,  pearl,  and  flour,  and 
that  these  terms  do  not  indicate  any  sub- 
stantial difference  in  the  character  or  qual- 
ity of  the  article,  but  merely  indicate  its 
form  or  appearance."  Decisions,  Treasury 
Department,  1887-1890,  No.  3161,  March  23, 
1877. 

Under  the  act  of  1883  (22  Stet.  at  L.  488, 
621,. chap.  121),  tapioca  was  continued  in  the 
free  list,  as  was  also  root  flour  (page  520), 
while  starch  was  made  dutiable  as  potato 
or  corn  starch  at  a  certain  rate,  "other 
starch,  two  and  a  half  cents  per  pound" 
(page  503).  The  Treasury  Department 
held,  July  7,  1883,  that  tapioca  flour  was  to 
be  admitted  free  of  duty,  without  regard 
to  the  use  for  which  it  was  ultimately  in- 
tended, and  that  the  provision  in  that  act 
for  a  duty  upon  "other  starch"  than  potato 
or  com  starch  did  not  cover  tapioca  flour. 
Decisions,  Treasury  Department,  No.'  5802. 

Subsequently  to  that  time  various  impor- 
tations had  been  ipade  of  this  article,  upon 
which  duties  had  been  assessed  at  the  rate 
of  .2%  cents  per  pound,  as  starch,  although 
imported  under  various  names  as  "sago, 
•afo  crude,  sago  flour,  tapioca,"  etc. 

Exemption  had  been  claimed  for  these  ar- 
ticles as  coming  under  the  provisions  of  the 


free  list  as  "root  flour,  sago  erude,  and  sago 
flour,"  and  "tapioca,  cassava,  or  cassada" 
The  article  had  been  classifled  by  the  collector 
under  the  tariff  act  as  "other  starch,'-  for 
the  reason  that  it  was,  as  claimed,  imported 
and  was  actually  used  as  starch  by  the  Chi- 
nese laundries  throughout  the  states  and 
territories.  The  department,  under  date  of 
January  11,  1887,  again  held  that  "flour 
made  from  tapioca,  cassava,  or  cassada  root 
may  be  admitted  free  of  duties,  without  re- 
gard to  the  use  for  which  it  is  ultimately  in- 
tended." Samples  of  the  flour  had  been  anb- 
mitted  to  the'United  States  chemist,  who  re-[lM] 
ported  that  it  was  "chemically  a  starch,  ob- 
tained from  the  root  of  Janipha  manihut  or 
Jatropha  manihot,"  yet  it  was  considered  in 
its  commercial  character  to  be  tapioca;  it 
was  so  returned  by  the  appraiser,  and  it  was 
directed  that  the  merchandise  should  be  ad- 
mitted free  of  duty.  Decisions,  Treasury 
Department,  1887-1890,  No.  7971,  January 
11,  1887. 

On  September  21,  1888,  certain  so-called 
flour  was  imported  which  the  importerc 
claimed  to  be  free  of  duty,  and  upon  whidi 
the  collector  assessed  a  du^  of  2%  cents  per 
pound  under  the  provisions  of  the  act  al- 
ready mentioned,  providing  for  such  a  duty 
on  "other  starch,"  etc.  Samples  of  the  mer- 
chandise in  question  were  submitted  to  the 
United  States  chemist  at  the  port  of  New 
York,  who  found  the  article  to  be  tapioca 
starch,  and  under  the  department's  decisions 
of  July  7,  1883,  and  January  11,  1887,  it 
was  held  that  flour  made  from  tapioca  al- 
though chemically  a  starch,  was  to  be  admit- 
ted free  of  duty  under  the  provisions  for 
tapioca,  without  regard  to  the  use  to  which 
it  was  ultimately  intended.  The  appeal  was 
allowed,  and  the  collector  directed  to  re- 
liquidate  the  entry  and  to  take  measures  for 
refunding  the  duties  exacted.  Treasury  De- 
partment Decisions,  tupra,  No.  9031. 

These  decisions  were  jirincipally  based  up- 
on the  provisions  of  the  acts  which  related 
to  tapioca  (one  decision  being  exclusively 
upon  the  tapioca  provision),  and  although 
in  some  cases  in  which  the  question  as  tc 
tapioca  arose  the  act  also  provided  for  the 
free  entry  of  root  flour,  the  decisions  that 
tapioca  flour  was  entitled  to  free  entry  were 
substantially  founded  upon  the  tapioca  prtv 
vision  in  the  act,  and  not  upon  the  root  floor 
item. 

Subsequently,  when  Congress  by  the  act  of 
1890  omitted  root  flour  from  the  free  list 
and  imposed  a  duty  upon  starch  and  all 
preparations,  from  whatever  substance  pro- 
duced, flt  for  use  as  starch,  we  do  not  think 
that  any  argument  can  be  drawn  therefrom 
in  favor  of  tne  construction  which  would  ili- 
pose  a  duty  on  tapioca  flour  as  a  preparation 
fit  for  use  as  starch,  while  at  the  same  time 
there  is  a  clause  in  the  act  providing 
for  free  entry  of  tapioca,  the  substance 
tapioca  flour  being  one  of  its  forms. 
Many  other  flours  might  oome  undo* 
*the  denomination  of  root  flour  whichClAT] 
were  not  specially  declared  in  the  aet  to 
be  free  from  duty;  and  the  dropping  of  the 
root  flour  from  the  free  list  might  relegate 
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such  flour  to  the  dutiable  list.  Not  so  as  to 
tapioca  flour  which  is  still  found  in  the  free 
list.  The  omission  of  root  flour  from  the 
free  list,  therefore,  had  no  effect  upon  tapi- 
oca flour,  and  if  there  had  been  an  intention 
to  include  it  in  the  dutiable  list,  especially 
after  these  repeated  decisions  of  the  Treas- 
ury that  it  was  entitled  to  free  admission 
as  tapioca,  we  cannot  but  believe  that  Con- 
gress would  have  expressed  that  intention 
with  reasonable  clearness. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit  should  be  re- 
versed, and  that  of  the  Circuit  Court  for  the 
Northern  District  of  California  affirmed,  and 
the  case  remanded  to  that  court  with  such 
directions,  and  it  is  so  ordered. 


CHICAGO,    MILWAXJKEE,  &    ST.  PAUL 
RAILWAY  COMPANY,  Appt., 

V. 

WILUAM  H.  TOMPKINS,  W.  T.  La  Pol- 
lette,  and  Alexander  Kirkpatrick,  Consti- 
tuting the  Board  of  Railroad  Commis- 
sioners of  the  State  of  South  Dakota, 
etal. 

(See  S.  C.  Reporter's  ed.  167-180.) 

Statute  fiaiing  carrier's    rates — reasonable- 
ness of  rates — insufficient  findings, 

1.  Tbe  reasonableness  of  a  schedule  of  rates 
for  local  business  of  a  railroad  company  must 
be  determined  by  a  comparlgon  between  tbe 


NOTB. — Reaaonablene»»   of  ttate   limitation   of 
railroad  rates 

Altbougb  tbe  formation  of  a  tariff  of  cbargeg 
for  transportation  by  a  common  carrier  Is  a 
l^lsiatlve  or  ministerial  rather  than  a  Judicial 
fonction,  it  is  well  establlsbed  that  the  courts 
may  decide  whether  or  not  such  rates  are  un- 
just or  anreasonable,  and  sucb  as  to  work  a 
practical  destruction  to  rights  of  property,  and 
If  so  found  may  restrain  their  operation.  In 
other  words,  the  legislature  has  power  to  flx 
railroad  rates,  and  the  extent  of  Judicial  Inter- 
ference is  protection  against  unreasonable 
rates. 

Uoreasonableness  does  not  necessarily  mean 
conflscatton ;  rates  are  not  necessarily  reason- 
able because  they  produce  some  revenue,  much 
or  little.  Southern  P.  Co.  v.  Railroad  Comrs. 
78  Fed.  Rep.  236. 

Tbe  question  whether  the  cost  of  a  railroad 
or  its  present  value  should  be  taken  as  the 
basis  of  computation  In  determining  the  reason- 
ableness of  rates  Is  suggested  by  Mr.  Justice 
Brewer  in  Ames  v.  Union  P.  R.  Co.  64  Fed.  Rep. 
105,  4  Inters.  Com.  Hep.  835,  but  it  Is  not  an- 
swered further  than  to  say  that  he  thinks  there 
M  no  hard  and  fast  test  which  can  be  laid 
down  to  determine  In  all  cases  whether  the 
rates  prescribed  by  the  legislature  are  Just  and 
reasonable,  and  that  often  many  factors  enter 
Into  tbe  determination  of  tbe  problem. 

In  affirming  tbe  decision  In  this  case  tbe 
United  States  Supreme  Court  says:  "Tbe 
basis  of  all  calcnlatlons  as  to  the  reasonable- 
ness of  rates  to  be  charged  by  a  corporation 
maintaining  a  highway  under  legislative  sanc- 
tion must  be  tbe  fair  value  of  the  property  be- 
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gross  receipts  and  tbe  costs  of  doing  the  busi- 
ness, and  cannot  be  determined  until  the  cost 
of  doing  the  business  Is  ascertained. 
2.  The  especial  importance  of  i  full  and  clear 
finding  of  facts  by  the  trial  court  on  an  Is- 
sue as  to  the  reasonableness  of  a  schedule  of 
maximum  rates  for  a  railroad  company  makes 
It  proper  for  the  court  on  appeal,  when  tber« 
is  no  finding  of  the  cost  of  doing  tbe  bosl- 
ness,  to  remand  the  case,  with  Instructions  to 
refer  the  case  to  some  competent  master  to 
report  fully  the  facts,  and  to  proceed  upon 
such  report  as  equity  shall  require.  In  order 
that  the  benefit  of  the  services  of  a  compe- 
tent master  and  an  approval  of  his  Ondlngs 
by  the  trial  court  may  be  had  in  the  determi- 
nation of  tbe  question. 

[No.  131.] 

Argued  October  SI  and  November  1,  1899. 
Decided  January  22,  1900. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota  dismissing  a  bill  to, 
restrain  the  enforcement  of  a  schedule  of 
maximum  charges  for  the  control  of  local 
railroads.  Reversed. 
See  same  case  below,  90  Fed.  Rep.  363. 

Statement  by  Mr.  Justice  Brewers 

'On  February  3,  1897,  the  legislature  offiesi 
South  Dakota  passed  an  act  relating  to  com- 
mon carriers.  Laws  of  1897,  chap.  100.  The 
act  provided  for  the  appointment  of  a  board 
of  railroad  commissioners,  and  by  §  20  tUs 
board  was  authorized  to  make  a  schedule  of 
reasonable  maximum  fares  and  charges  for 


Ing  used  by  it  for  the  convenience  of  the  publle 
And,  in  order  to  ascertain  that  value,  the  orlg- 
inai  cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and 
market  value  of  its  bonds  and  stock,  tbe  present 
as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  prop- 
erty under  particular  rates  prescribed  by  stat- 
nte,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and 
are  to  be  given  such  weight  as  may  be  Just  and 
rlgbt  in  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in 
estimating  tbe  value  of  the  property.  What 
the  company  is  entitled  to  ask  Is  a  fair  return 
upon  the  value  of  that  which  It  employs  for  the 
public  convenience.  On  the  other  hand,  what 
the  public  Is  entitled  to  demand  la  that  no  more 
be  exacted  from  it  for  the  use  of  a  public  high- 
way than  tbe  services  rendered  by  it  are  rea- 
sonably worth."  Smyth  v.  Ames,  160  U.  8. 
547,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418. 

The  cost  of  reproduction  Is  too  narrow  a 
basis  for  tbe  determination  by  a  railroad  com- 
mission of  tbe  value  of  the  road  on  which  it  Is 
entitled  to  earn  a  return  from  tariff  rates.  The 
location  of  the  road  and  the  Increment  of  its 
value  doe  to  the  settling,  seasoning,  and  per- 
manent establishment  of  the  railroad  and  to  Its 
established  business  and  goodwill  should  be 
taken  Into  consideration.  Metropolitan  Trust 
Co.  V.  Houston  &  T.  C.  R.  Co.  00  Fed.  Rep.  688. 

If  there  Is  room  for  a  difference  of  Intelli- 
gent opinion  as  to  whether  or.  not  the  rates 
fixed  by  commissioners  will  be  remunerative, 
tbe  courts  must  leave  the  matter  to  tbe  test 
experiment.  Pensacola  &  A.  R.  Co.  v.  State, 
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the  tratuportatton  of  nassengers,  freight, 
and  cars  on  the  railroads  within  the  sUite. 
There  was  a  proviso  in  the  section  that  the 
maximum  charge  for  the  carriage  of  passen- 

gers  on  roads  of  standard  gauge  should  not 
e  greater  than  3  cents  per  mile.  On  Au- 
gust 26,  1897,  the  board  of  railroad  commis- 
sioners, having  taken  the  preliminary  steps 
required  by  the  statute  in  respect  to  notice, 
etc,  made  and  published  its  schedule  of  max- 
imum charges  for  the  control  of  all  local 
railroads.  On  the  next  day  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company, 
plaintiff  and  appellnnt,  filed  its  bill  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  South  Dakota,  seeking  to  restrain 
the  enforcement  of  such  schedule.  The  bill 
alleged  generally  that  the  existing  .  rates 
were  fair  and  reasonable;  that  those  estab- 
'  li«hed  by  the  railroad  commissioners  were 

unjust  and  unreasonable;  would  not  only 
fail  to  afford  the  plaintiff  adequate  compen- 
[169]sation  for  *the  services  to  be  performed,  but 
also  would  operate  to  deprive  it  of  its  prop- 
erty without  just  compensation.  The  rail- 
road commissioners  filed  their  answer  on  Oc- 
tober 4,  1897,  in  which  they  alleged  that  the 
existing  rates  were  extortionate  and  unrea- 
sonably high — in  many  instances  so  high  as 
to  prohibit  the  shipment  of  ordinary  prod- 
ucts; that  the  freight  rates  were  much 
higher  than  those  charged  by  the  complain- 
ant co)npan^  for  similar  services  upon  its 
lines  of  railway  in  other  and  adjoining 
states,  l)eing  about  90  per  cent  higher  than 
the  rates  charged  in  the  state  of  Iowa;  that 
the  passenger  rates  were  at  least  25  per  cent 
higher  than  those  charged  by  the  plaintiff 
over  its  lines  of  railway  in  other  states,  and 
much  higher  than  those  charged  by  other 


railway  companies  for  like  transportation  in 
other  states.  In  addition  to  these  matters 
the  answer  averred  that  the  plaintiff  and  the 
Chicago  &  Korthwestem  Railway  Company 
were  owners  of  competing  lines  of  railway, 
running  westerly  from  Chicago  and  traversing 
the  states  of  Illinois,  Wisconsin,  Minnesota, 
and  Iowa ;  that  during  the  years  from  1880  to 
1883  as  competing  companies  they  construct- 
ed their  lines  of  railway  into  and  through 
that  part  of  the  then  territory  of  Dakota 
now  the  state  of  South  Dakota ;  that  at  that 
time  there  were  no  people,  business,  or  indus- 
try to  be  accommodated  or  served  by  the  con 
struction  of  said  lines  of  railway,  and  tha^ 
the  construction  was  not  in  response  to  any 
existing  demand  for  the  same,  but  was  for 
the  purpose  of  pre-empting  and  occupying 
the  territory  in  anticipation  of  its  settle- 
ment and  development ;  that  a  rapid  occupa- 
tion followed  such  extension  of  railroad 
lines,  and  a  large  immigration  flowed  into 
the  territory;  that  this  rapid  immigration 
ceased  in  1884,  and  that  many  of  the  settlers 
disappeared  in  the  years  following,  so  that 
in  certain  portions  of  the  territory  tHere  was 
almost  a  depopulation;  that  going  in  thus 
early  the  plaintiff  acquired  its  right  of  way, 
depots,  and  terminal  grounds  at  a  substan- 
tially nominal  cost;  that  the  capitalization 
of  the  railroad,  in  stodcs  and  bonds,  was 
fixed  during  this  period  of  excitement  and 
rapid  immigration,  had  never  been  changed, 
and  was  extravagantly  high.  The  answer 
also  contrasted  the  value  of  *the  property  as[170J 
shown  by  such  capitalization  in  stocks  and 
l)onds  and  that  returned  by  the  railroad  com- 
pany to  the  state  for  the  purposes  of  taxa- 
tion. It  also  averred  that  the  Dakota  lines 
were  of  much  greater  earning  value  to  com- 


23  Fla.  310,  3  L.  R.  A.  661,  2  Inters.  Com.  Rep. 
522,  5  So.  833  ;  Chicago,  B.  ft  Q.  R.  Co.  v.  Der, 
38  Fed.  Rep.  656. 

Rates  fixed  bj  leslslative  aathorlty  wblcb 
will  give  some  compensation,  however  small,  to 
the  owners  of  railroad  property  cannot  be  held 
by  the  courts  to  be  Iniufflclent ;  but  wben  the 
rates  prescribed  will  not  pay  any  compensation 
to  the  owners,  I.  e.,  some  dividend  to  stock- 
holders after  payment  of  fixed  charges  and  costs 
of  service,  the  courts  have  power  to  Interfere. 
Chicago  *  J>.  W.  R.  Co.  v.  Dey,  3B  Fed.  Rep. 
866.  1  L.  R.  A.  744,  2  Inters.  Com.  Rep.  325. 

The  Justice  of  the  statute  limiting  rates  of 
transportation  mast  be  determined  with  refer- 
ence to  Its  effect  on  the  whole  of  a  class  of  rail- 
roads, where  they  are  classified  by  the  statute, 
and  not  with  reference  to  Its  effect  on  one 
particular  road.  St.  Louis  ft  8.  F.  R.  Co.  v. 
QUI.  M  Ark.  101,  11  L.  R.  A.  482,  16  8.  W.  18. 

The  effect  on  the  entire  line  of  a  railroad  Is 
the  correct  test  of  the  reasonableness  of  rates 
of  fare  which  are  attacked  as  a  taking  of  prop- 
erty without  Just  compensation  or  due  process 
of  law.  St.  Louis  ft  8.  F.  R.  Co.  v.  Gill.  150  IT. 
8.  640.  30  L.  ed.  667,  16  Sup.  Ct.  Rep.  484,  Af- 
firming 64  Ark.  101,  II  L.  R.  A.  462,  16  S.  W. 
18. 

The  rates  are  not  necessarily  unreasonable 
or  unjust  because  they  are  not  remunerative  on 
a  certain  portion  of  the  line.  Missouri  P.  R. 
Co.  V.  Smith,  60  Ark.  221,  6  Inters.  Com.  Itep. 
S48,  20  S.  W.  762. 

The  rsaaonableneas  or  unreasonableness  of 
42B 


rates  prescribed  by  a  state  for  the  transporta- 
tion of  persons  and  property  wholly  within  Its 
limits  must  be  determined  without  reference  to 
the  Interstate  business  done  by  the  carrier  or 
to  the  profits  derived  from  It.  Smyth  v.  Ames, 
100  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418. 

A  tariff  of  railroad  rates  fixed  by  a  commis- 
sion, which  will  so  diminish  the  earnings  of  a 
road  that  they  will  not  be  able  to  pay  half  the 
Interest  on  Its  bonded  debt  above  the  operating 
expenses,  Is  unjust  and  unreasonable,  where, 
without  waste  or  mismanagement  In  construc- 
tion or  operation,  the  road  has  cost  far  more 
than  the  amount  of  stock  and  bonds  outstaad- 
Ing,  which  represent  money  expended  In  Its 
construction,  and  the  rates  have  been  volun- 
tarily decreased  by  the  company  more  than  SO 
per  cent  during  ten  years,  while  nnder  these 
ratfs  the  stock  representing  two  fifths  of  the 
value  of  the  road  has  never  received  a  dividend, 
and  for  the  last  three  years  the  earnings  above 
operating  expenses  have  been  InsutBctent  to  pay 
the  interest  on  the  bonded  debt.  Reagan  v. 
Farmers'  Loan  ft  T.  Co.  154  D.  S.  362,  88  L.  ed. 
1014,  4  Intera  Com.  Rep.  360,  14  Sup.  Ct.  Rep. 
1047. 

A  street  railroad  company  Is  deprived  of  Its 
property  without  due  process  of  law  by  an  ordl. 
nance  requiring  It  to  sell  commutation  tickets, 
where  Its  net  earnings,  after  paying  6  per  cent 
Interest  on  Its  bonds  In  a  market  In  which  9 
per  cent  Is  the  usual  rate  for  real  es:nte  mort- 
gages and  like  securities,  are  only  5.2  per  cent 
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plainant  than  the  mere  pro  rata  mileage  of 
the  lines  in  that  state  would  indicate,  and 
that  no  account  had  been  taken  or  allowance 
made  for  the  value  to  the  plaintiff  of  the 
long-haul  business  done  on  other  parts  of  its 
lines  afforded  by  the  interstate  business  run- 
ning into  Dakota.  Upon  the  issue  thus  pre- 
sented by  these  pleadings  testimony  was 
taken  before  an  examiner.  This  testimony 
is  preserved  in  the  record,  and  amounts  to 
several  hundred  printed  pages.  The  exam- 
iner simply  reported  the  testimony,  without 
any  findings  of  fact  or  conclusions  of  law. 
The  case  went  to  hearing  before  the  district 
judge,  who,  witliout  the  aid  of  a  master,  ex- 
amined the  pleadings  and  this  volume  of  tes- 
timony, and,  on  July  20,  1898,  rendered  a 
decree  dismissing  plaintiff's  bill.  90  Fed. 
Rep.  303.  Besides  delivering  an  opinion,  the 
court  made  the  following  findings  of  facts 
and  conclusion  of  law: 

"This  cause  came  on  to  be  heard  upon  the 
pleadings  and  proofs  at  this  term,  and  was 
argued  by  counRcl ;  and  thereupon,  upon  con- 
sideration thereof,  the  court  finds  the  follow- 
ing facts: 

"I.  That  the  value  of  complainant's  prop- 
erty in  the  state  of  South  Dakota  is  ten  mill- 
ion dollars. 

"II.  That  the  fair  value  of  the  proportion 
of  complainant's  said  property  assignable  to 
local  traffic  was.  for  the  year  ending  June 
30,  1894,  $2,200,000,  and  for  the  year  ending 
June  30.  1895,  $2,600,000,  and  for  the  year 
ending  June  30,  1806,  $2,100,000.  and  for  the 
year  ending  June  30,  1897,  $1,900,000. 

"III.  That  the  groRS  local  earnings  of  com- 
plainant in  the  state  of  South  Dakota  for 
the  fiscal  year  ending  June  30,  1894,  was 
$407,606.35,  and  for  the  year  ending  June  30, 
180.'),  was  $330,642.8.5,  and  for  the  year  end- 


ing June  30,  1896,  was  $328,105.95,  and  for 
the  year  ending  June  30, 1897,  was  $311,085.< 
42. 

"IV.  That  the  local  earnings  on  the  com- 
plainant's lines  under  existing  tariffs,  on  the 
game  proportion  of  the  total  *value  of  the[lTl] 
roads  in  South  Dakota  as  the  local  earnings 
bear  to  the  gross  earnings  from  all  sources 
in  South  Dakota,  were:  For  the  year  1894, 
18.5  per  cent;  for  the  year  1895,  12.7  per 
cent;  for  the  year  189C,  15.0  per  cent;  for 
the  year  1897,  10.3  per  cent. 

"V.  That  applying  the  schedule  of  rates 
sought  to  be  enjoined  in  this  action  to  the 
local  trafCc  during  the  years  above  men- 
tioned, on  the  same  method  of  calculation, 
the  value  of  complainant's  property  assigna- 
ble to  local  traffic  would  be  for  the  years  end- 
ing June  30,  1894,  $1,900,000;  June  30,  1895, 
$2,300,000:  June  30,  ISOG.,  $1,800,000;  June 
30,  1897,  $1,600,000. 

"VI.  Under  the  commissioners'  schedule 
the  gross  earnings  from  local  traffic  would  . 
have  amounted  to  the  sum  of  $342,381.98  for 
the  year  ending  June  30,  1894,  and  $277,518.- 
40  for  the  year  ending  June  30,  1895,  and 
$275,607.70  for  the  year  ending  June  30, 
1890,  and  $261,295.21  for  the  year  ending 
June  30,  1897. 

"VII.  That  these  earnings  for  the  fiscal 
year  1894  would  equal  18  per  cent  of  the 
value  thus  ascertained,  and  for  the  year  1895 
would  equal  12.1  per  cent,  and  for  the  year 
1896  would  equal  15.3  per  cent,  and  for  the 
year  1897  would  equal  16.2  per  cent. 

"VIII.  That  owing  to  the  small  difference 
between  the  percentage  earned  under  the 
complainant's  schedule  of  rates  and  fares 
and  the  commissioners'  schedule  of  rates 
and  fares  for  the  four  years  prior  to  the  corn- 


adopting  a  conservative  estimate  of  the  value  of 
Its  property  and  the  largest  estimate  of  Its  earn- 
ings. Milwaukee  Electric  R.  A  Light  Co.  v. 
Mllwaakee,  87  Fed.  Rep.  577. 

It  Is  not  sufficient  to  show  that  railroad  prop- 
erty Is  confiscated  or  taken  without  due  process 
of  law  because  the  Income  at  the  rates  of  fare 
Oxed  by  law  will  pay  only  1%  per  cent  on  the 
original  cost  of  the  road,  when  the  road  Is  held 
by  a  reorganized  corporation  or  Its  trustees  aft- 
er foreclosure.  Dow  v.  Beldelman,  125  D.  9. 
080,  31  L.  ed.  841,  2  Intera  Com.  Rep.  56,  8 
Sup.  Ct.  Rep.  1028. 

The  fact  that  rates  are  not  large  enough  to 
enable  the  company  to  pay  expenses  and  Inter- 
est on  Its  debts,  does  not  show  that  they  are 
unreasonably  low,  since  the  earnings  might  be 
Insafficlent  for  this,  and  yet  be  large  enough  to 
defray  current  repairs  and  expenses  and  pay  a 
profit  on  the  reasonable  cost  of  building  and 
equipping  the  road.  The  debts  may  have  been 
contracteid  through  extravagance  and  misman- 
agement Missouri  P.  R.  Co.  v.  Smith.  00  Ark. 
221,  5  Inters.  Com.  Rep.  S48.  20  S.  W.  '62. 

The  power  of  the  state  to  fix  maximum  rates 
and  charges  for  railroad  transportation  does 
not  Include  the  right  to  compel  a  discrimination 
In  rates  In  favor  of  those  who  buy  1000-mlle 
tlcketa  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  V.  8.  084,  43  L.  ed.  8D8,  19  Sup.  Ct.  Rep. 
065. 

In  this  case  the  MIchlgon  statute,  requiring 
1000-mile  tickets  to  be  sold  by  railroad  compa- 
nies at  a  reduced  rate,  to  be  valid  for  two  years 
176  V.  S. 


from  date  of  purchase,  was  held  to  be  an  "arbi- 
trary enactment"  In  favor  of  those  who  were 
willing  and  able  to  bay  such  tickets,  and  to  vio- 
late the  constitutional  right  of  railroad  compa- 
nies to  due  process  of  law  and  equal  protection 
of  the  laws. 

On  the  authority  of  this  case,  the  New  York 
court  of  appeals  In  Beardsley  v.  New  York,  L. 
E.  ft  W.  R.  Co.  162  N.  Y.  230,  56  N.  E.  468.  de- 
clared the  New  York  statute  requiring  railroad 
companies  to  Issue  mileage  books  to  be  Invalid 
as  to  companies  existing  at  the  time  of  its  en- 
actment aa  In  violation  of  the  Federal  Constitu- 
tion. 

An  allegation  that  rates  fixed  by  the  commis- 
sioners for  one  road  are  unjust  and  unreason- 
able when  compared  with  rates  permitted  on 
other  lines  of  railroad  In  the  same  state,  oper- 
ated under  the  same  conditions,  Is  not  suIBcleot 
to  overthrow  the  reasonableness  or  Justice  of 
the  rate  complained  of,  as  a  rate  reasonable  and 
Just  In  Itself  for  one  road  may  not  be  so  for 
another,  though  they  connect  with  each  other. 
Storrs  V.  Tensacola  ft  A.  R.  Co.  20  Fla.  617,  11 
So.  226. 

Reasonableness  of  the  rates  established  by 
statute  Is  not  shown  by  the  fact  that  they  are 
higher  than  those  charged  In  another  state, 
since  the  kind  and  amount  of  business  and  Its 
cost  are  factors  which  determine  largely  the 
question  of  rnles.  and  these  vary  in  the  differ- 
ent states.  Smyth  v.  Ames.  169  U.  S.  466,  43 
L.  ed.  810.  18  Sup.  Ct.  Rep.  418. 
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mencement  of  this  suit,  and  owing  further 
to  the  amount  of  the  percentages  which 
would  have  been  earned  during  said  four 
years  under  the  conunissioners'  schedule,  the 
court  is  livable  to  find  beyond  a  reasonable 
doubt  that  the  local  earnings  under  said 
commissioners'  schedule  would  not  during 
the  years  aforesaid  have  earned  the  reason- 
able cost  of  earning  said  local  earnings  and 
some  reward  to  the  owner  of  the  property 
over  and  above  said  cost  of  operation. 

"IX.  That  ihe  court  is  unable  to  find  from 
the  testimony  what  the  actual  cost  of  earn- 
ing the  local  earnings  for  the  fiscal  years 
ending  June  30,  1894,  1895,  1896,  and  1897 
was. 

"X.  As  a  conclusion  of  law  the  court  finds 
that  the  enforcement  of  the  proposed  sehed- 
[172]ule  of  reasonable  maximum  rates  "and  fares 
will  not  deprive  the  complainant  of  its  prop- 
erty without  due  process  of  law,  or  deprive 
it  of  the  equal  protection  of  the  laws,  or 
operate  to  take  the  property  of  complainant 
for  public  use  without  just  compensation." 

From  the  decree  thus  entered  the  plaintiff 
took  its  appeal  to  this  court. 

Messrs.  A.  B.  Klttredge  and  George  B. 
Peek  argued  the  cause  and  filed  a  brief  for 
appellant. 

Messrs.  T.  H.  Moll  and  John  Xh  Prle 

argued  the  cause  and,  with  Mr.  W.  O.  Tem- 
ple, filed  a  brief  for  appellees. 

(178]    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Few  cases  are  more  difficult  or  perplexing 
than  those  which  involve  an  inquiry  whether 
the  rates  prescribed  by  a  state  legislature  for 
the  carriage  of  passengers  and  freight  are 
unreasonable.  And  yet  this  difiiculty  af- 
fords no  excuse  for  a  failure  to  examine  and 
solve  the  questions  involved.  It  has  often 
been  said  that  this  is  a  government  of  laws, 
and  not  of  men ;  and  by  this  court,  in  7iok 
Wo  v.  Hopkins,  118  U.  S.  356,  369,  30  L.  ed. 
220.  6  Sup.  Ct  Rep.  1064 :  "When  we  con- 
sider the  noture  and  the  theory  of  our  in- 
stitutions of  government,  the  principles  up- 
on which  they  are  supposed  to  rest,  and  re- 
view the  history  of  tlieir  development,  we  are 
constrained  to  conclude  that  they  do  not 
mean  to  leave  room  for  the  play  and  action 
of  purely  personal  and  arbitrary  power." 

When  we  recall  that,  as  estimated,  over 
ten  thousand  millions  of  dollars  are  invested 
in  railroad  property,  the  proposition  that 
such  a  vast  amount  of  property  is  beyond  the 
protecting  clauses  of  the  Constitution,  that 
the  owners  may  be  deprived  of  it  by  the  ar- 
bitrary enactment  of  any  legislature,  state, 
or  nation,  without  any  right  of  appeal  to  the 
courts,  is  one  which  cannot  for  a  moment 
be  tolerated.  Difficult  as  are  the  questions 
involved  in  these  cases,  burdensome  as  the 
ial>or  is  which  they  cast  upon  the  courts,  no 
tribunal  can  hesitate  to  respond  to  the  duty 
of  inquiry  and  protection  cast  upon  it  by 
the  Constitution.  Railroad  Commission 
Cases,  110  U.  S.  307,  sub  nom.  Stone  v. 
farmers'  Loan  d  T.  Co.  29  L.  ed.  636,  0  Sup. 
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Ct.  Rep.  334,  388,  1191;  *f>oto  v.  Beidelman,[l79} 
lis  V.  B.  680.  31  L.  ed.  841,  8  Sup.  Ct.  Rep. 
1028;  Georgia  B.  <£  Bkg.  Co.  v.  Smith,  128 
U.  S.  174.  32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47; 
Ohioago,  U.  <t  St.  P.  R.  Co.  v.  Minnesota,  134 
U.  S.  418.  33  L.  ed.  970,  10  Sup.  Ct.  Rep. 
462,  702;  Chicago  A  O.  T.  R.  Co.  v.  Wellman, 
143  U.  S.  339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep. 
400;  Reagan  v.  Farmers'  Loan  d  T.  Co.  164 
U.  S.  362.  38  L.  ed.  1014,  14  Sup.  Ct  Rep. 
1047;  St.  Louis  <t  8.  F.  B.  Co.  v.  OiU,  156 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep. 
484;  Covington  d  L.  Tump.  Boad  Co.  r. 
Sandford,  164  U.  S.  578,  41  L.  ed.  660,  17 
Sup.  Ct  Rep.  198 ;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418. 

It  is  often  said  that  the  legislature  is  pre- 
sumed to  act  with  full  knowledge  of  the  facte 
upon  which  its  legislation  is  Imsed.  This  is 
undoubtedly  true,  but  when  it  is  assumed 
from  that  that  its  judgment  upon  those 
facts  is  not  subject  to  investigation,  the  in- 
ference is  carried  too  far.  Doubtless  upon 
mere  questions  of  policy  its  conclusions  are 
beyond  judicial  consideration.  Courts  may 
not  inquire  whether  any  given  act  is  wise  or 
unwise,  and  only  when  such  act  trespasses 
upon  vested  rights  may  the  courts  intervene. 
A  single  illustration  will  make  this  clear: 
It  is  within  the  competency  of  the  legisla- 
ture to  determine  when  and  what  property 
shall  be  taken  for  public  uses.  That  ques- 
tion is  one  of  policy  over  which  the  courts 
have  no  supervision;  but  if  after  determin- 
ing that  certain  property  shall  be  taken  for 
public  uses  the  legislature  proceeds  further, 
and  declares  that  only  a  certain  price  shall 
be  paid  for  it,  then  the  owner  may  challenge 
the  validity  of  that  part  of  the  act,  may 
contend  that  his  properly  is  taken  without 
due  compensation ;  and  the  legislative  deter- 
mination of  value  does  not  preclude  an  in- 
vestigation in  the  proper  judicial  tribunals. 
The  same  principle  applies  when  vested 
rights  of  property  are  disturbed  by  a  legis- 
lative enactment  in  respect  to  rates. 

In  approaching  the  consideration  of  a  case 
of  this  kind  we  start  with  the  presumption 
that  the  act  of  the  legislature  is  valid,  and 
upon  any  company  seeking  to  challenge  its 
validity  rests  the  burden  of  proving  that  it 
infringes  the  constitutional  guaranty  of  pro- 
tection to  property.  The  case  must  be  a 
clear  one  in  behalf  of  the  railroad  company 
or  the  legislation  of  the  state  must  be  up- 
held. 

Such  being  unquestionably  the  law,  it  is 
obviously  of  the 'utmost  importance  that  th«(  174) 
facts  shall  be  clearly  and  accurately  found 
and  distinctly  stated  by  the  trial  court,  and 
that  those  facts  shall  sustain  the  condusioB 
reached. 

We  are  of  opinion  that  neither  the  findings 
made  by  the  court,  nor  such  facts  as  are 
stated  in  its  opinion,  are  sufficient  to  war- 
rant a  conclusion  upon  the  question  whether 
the  rates  prescribed  by  the  defendants  were 
unreasonable  or  not,  and  we  are  also  of  opin- 
ion that  the  process  by  which  the  court  came 
to  its  conclusion  is  not  one  which  can  be  re- 
lied upon.     The   court   proceeded   upon  the 
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theory  that  a  comparison  of  the  actual  gross 
receipts  of  the  company  from  its  South  Da- 
kota local  business  with  those  which  it 
would  have  received  if  the  rates  prescribed 
by  the  defendants  had  been  in  force  was  suf- 
ficient to  determine  the  question  of  the  rea- 
sonableness of  these  latter  rates,  and  insti- 
tuted such  comparison  with  respect  to  the 
four  years  preceding  the  commencement  of 
this  suit.  Now,  it  is  obvious  that_  the 
amount  of  gross  receipts  from  any  business 
does  not  of  itself  determine  whether  such 
business  is  profitable  or  not.  The  question 
of  expenses  incurred  in  producing  those  re- 
ceipts must  be  always  taken  into  account, 
and  only  by  striking  the  balance  between  the 
two  can  it  be  determined  that  the  business 
is  profitable.  The  gross  receipts  may  be 
large,  but  if  the  expenses  are  larger  surely 
the  business  is  not  profitable.  It  cannot  be 
said  that  the  rates  which  a  legislature  pre- 
scribes are  reasonable  if  the  railroad  com- 
pany charging  only  those  rates  finds  the  nec- 
essary expenses  of  carrying  on  its  business 
greater  than  its  receipts. 

In  the  light  of  these  general  and  obvious 
prepositions  we  proceed  to  examine  the  com- 
putations and  reasoning  of  the  court.  For 
reasons  which  will  be  apparent  hereafter  we 
do  not  stop  to  inquire  whether  its  findings 
are  correct  deductions  from  the  testimony, 
but  take  them  as  they  are  stated.  It  may  be 
premised  that  the  books  of  the  plaintiff, 
showing  its  business  for  the  four  years,  were 
examined,  and  so  much  as  was  deemed  neces- 
sary admitted  in  evidence.  From  those 
books  was  disclosed  with  mathematical  ac- 
curacy the  gross  receipts  of  the  company  on 
all  its  business  in  all  the  states  during  each 
of  the  four  years  and  the  actual  cost  of  doing 
[lTS]that  business 'during  each  of  those  years;  al- 
so the  gross  receipte  from  the  business  done 
in  South  Dakota,  and  separately  the  amount 
which  was  received  in  that  state  from  inter- 
state business  and  that  from  local.  If  the 
schedule  of  rates  prescribed  by  the  defend- 
ants had  been  in  force  during  the  four  years, 
and  the  same  amount  of  business  had  been 
done  by  the  company,  the  reduction  in  gross 
receipts  from  the  passenger  business  would 
have  been  16  per  cent,  and  from  the  freight 
business  17  per  cent.  Of  course,  the  cost  of 
doing  the  business  would  be  substantially 
the  same.  The  court  found  the  value  of  the 
plaintiffs  property  in  South  Dakota  to  be 
$10,000,000,  although,  according  to  the  testi- 
mony, it  was  bonded  for  over  $19,000,000. 
It  held  that  it  was  not  fair  to  consider  that 
■um,  $10,000,000,  the  value  of  the  property 
employed  in  doing  local  business,  for  it  was 
also  used  in  doing  interstate  business;  and 
that  the  true  way  to  determine  the  value  of 
the  property  which  could  be  regarded  as  em- 
pli^ed  in  local  business  was  by  dividing  the 
total  value  of  $10,000,000  in  the  same  pro- 
portion that  existed  between  the  ninomit  of 
gross  receipts  from  interstate  butiiness  and 
that  from  local  business,  each  of  which 
amounts  was,  as  we  have  seen,  accurately 
•hown  by  the  testimony.  Upon  that  basis  of 
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division  it  found  that  the  value  of  the  com- 
pany's property  employed  in  local  business 
was  for  the  first  year,  $2,200,000 ;  the  second 
year,  $2,600,000;  the  third  year,  $2,100,000, 
and  the  last  year,  $1,900,000,  and  also  that 
the  gross  receipts  from  local  business  were 
for  the  first  year,  18.S  per  cent  of.  the  valu- 
ation; for  the  second  year,  12,7  per  cent; 
for  the  third  year,  15.0  per  cent;  and  for  the 
last  year,  16.3  per  cent.  In  other  words,  for 
these  several  years  the  company  received  as 
compensation  for  doing  ite  local  business  the 
per  cent  named  of  the  real  value  of  the  prop- 
erty used  in  doing  that  business.  Then, 
proceeding  on  the  supposition  that  the  de- 
fendants' schedule  had  been  in  force  and  the 
rates  reduced  as  therein  prescribed  during 
these  four  years,  it  divided  the  valuation  of 
$10,000,000  on  the  like  proportion  of  the  re- 
ceipts from  interstate  business  to  the  re- 
ceipts from  local  business  as  thus  dimin- 
ished, and  upon  such  division  found  that  the 
valuation  of  the  plaintiff's  property  en- 
gaged in  local  'business  would  have  been,  for[170) 
the  first  year,  $1,900,000;  for  the  second 
year,  $2,300,000 ;  for  the  third  year,  $1,800,- 
000;  and  the  last  year,  $1,600,000;  and  upon 
such  basis  that  the  gross  receipte  from  local 
business  would  have  amounted  to  18  per  cent 
of  the  value  of  the  property  for  the  first 
year,  12.1  for  the  second,  15.3  for  the  third, 
and  16.2  for  the  last.  Upon  this  it  held  that 
the  difference  between  the  per  cent  of  re- 
ceipte in  the  two  cases  was  slight,  and  that 
there  was  no  change  in  what  may  rightfully 
be  called  the  earning  capacity  of  the  proper- 
ty sufficient  to  justify  a  declaration  that  the 
reduced  rates  prescribed  were  unreasonable. 
In  other  words,  it  was  of  the  opinion  that 
the  earning  capacity  was  so  slightly  reduced 
that  it  could  not  be  affirmed  that  the  new 
rates  were  unreasonable. 

But  that  there  was  some  fallacy  in  thi» 
reasoning  would  seem  to  be  suggested  by  the 
fact  that  although  the  defendante'  schedule 
would  have  reduced  the  actual  receipte  15^ 
per  cent  on  the  passenger  and  17  per  cent  oa 
the  freight  business,  the  earning  capacity  for 
the  last  year  was  diminished  only  ^\  of  1 
per  cent.  Such  a  result  indicates  tiiat  there 
is  something  wrong  in  the  process  by  which 
the  conclusion  is  reached.  That  there  was 
can  be  made  apparent  by  further  computa- 
tions, and  in  them  we  will  take  even  num- 
bers as  more  easy  of  comprehension.  Sup- 
pose the  totel  value  of  the  property  in  Soutii 
Dakota  was  $10,000,000,  and  the  total  re- 
ceipte both  from  interstate  and  local  busi- 
ness were  $1,000,000,  one  half  from  each. 
Then,  according  to  the  method  pursued  by 
the  trial  court,  the  value  of  the  property 
used  in  earning  local  receipts  would  be  $5,- 
000,000,  and  the  per  cent  of  receipte  to  value 
would  be  10  per  cent.  The  interstate  re- 
ceipte being  unchanged,  let  the  local  receipte 
by  a  proposed  schedule  be  reduced  to  one 
fifth  of  what  they  had  been,  so  that  instead 
of  receiving  $500,000  the  company  only  re- 
ceives $100,000.  The  totel  receipte  for  in- 
terstete  and  local  business  being  then  $600,> 
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000,  the  Taluation  of  $10,000,000,  divided  be- 
tween the  two,  would  give  to  the  property  en- 
gaged in  earning  interstate  receipts  in  round 
nunibeis  $8,333,000,  and  to  that  engaged  in 
earning   local    receipts   $1,067,000.     But   if 

I177]$l,0(i7,000  worth  *of  property  earns  $100,000 
it  earns  6  per  cent.  In  other  words,  although 
the  actual  receipts  from  local  business  are 
only  one  fifth  of  what  they  were,  the  earn- 
ing capacity  is  three  fifths  of  what  it  was. 
And  turning  to  the  other  side  of  the  prob- 
lem, it  appears  that  if  the  value  of  the  prop- 
erty engaged  in  interstate  business  is  to  be 
taken  as  $S,333,000,  and  it  earned  $500,000, 
its  earning  capacity  was  the  same  as  that 
employed  in  local  business — 6  per  cent.  So 
that  although  the  rates  for  interstate  busi- 
ness be  undisturbed,  the  process  by  which 
the  trial  court  reached  its  conclusion  dis- 
closes the  same  reduction  in  the  earning  ca- 
pacity of  the  property  employed  in  inter- 
state business  as  in  that  employed  in  local 
business,  in  which  the  rates  are  reduced. 

Again,  in  another  way,  the  error  of  tl»e 
court's  computation  is  manifested.  The  tes- 
timony discloses  that  the  operating  expen- 
ses of  the  entire  system  during  each  of  the 
four  years  were  over  00  per  cent  of  the  gross 
receipts.  If  the  cost  of  doing  local  business  in 
South  Dakota  was  the  same  as  that  of  doing 
the  total  business  of  the  company,  then  the 
net  earnings  of  that  local  business  would  not 
exceed  40  per  cent  of  the  g^oss  receipts.  Re- 
duce the  gross  receipts  15  per  cent — and  the 
reduction  by  the  defendants'  rates  was  15 
per  cent  on  passengers  and  17  per  cent  on 
freight  business — it  would  leave  only  25  per 
cent  of  the  gross  receipts  as  what  might  be 
called  net  earnings,  to  be  applied  to  the  pay- 
ment of  interest  on  bonds  and  dividends  on 
stock.  But  the  testimony  shows  that  the 
cost  of  doing  local  business  is  much  greater 
than  that  of  doing  through  business.  If  it 
should  be  85  per  cent  of  the  gross  receipts 
(and  there  was  testimony  tending  to  show 
that  it  was  as  much  if  not  more)  then  a  re- 
duction of  IS  per  cent  in  the  gross  receipts 
would  leave  the  prc^rty  earning  nothing 
more  than  expenses  of  operation.  These 
computations  show  that  the  method  which 
the  court  pursued  was  erroneous,  and  that 
without  a  finding  as  to  the  cost  of  doing  the 
local  business  it  is  impossible  to  determine 
whether  the  reduced  rates  prescribed  by  the 
defendants  were  unreasonable  or  not. 

But  here  we  are  confronted  by  the  ninth 
statement  in  the  findings  of  fact,  to  wit, 

(ITSJ'that  the  court  is  unable  to  find  from  'the  tes- 
timony what  the  actual  cost  of  earning  the 
local  earnings  for  the  fiscal  years  ending  June 
30,  1894,  1895,  1896,  and  1897  was."  If  the 
court  meant  by  that  to  say  that  there  was  no 
testimony  tending  to  show  what  was  the 
cost  of  doing  local  business,  we  are  con- 
strained to  say  th*t  the  statement  is  erro- 
npous,  because  there  was  abundance  of  testi- 
mony bearing  upon  that  question.  If  it 
meant  simply  that  it  could  not  determine 
that  fact  with  mathematical  accuracy,  bas; 
ing  it  upon  testimony  of  the  exact  amount 
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of  money  paid  out  for  doing  such  work,  it  is 
undoubtedly  true,  but  there  are  many  things 
that  have  to  be  determined  by  court  and 
jury  in  respect  to  which  mathematical  ac- 
curacy is  not  possible.  Take  the  ordinary 
case  of  condemnation  of  real  estate,  the  value 
is  to  be  determined  by  the  trial  tribunal, 
whether  jury  or  court,  and  yet  no  one  is  able 
to  state  the  exact  value.  In  this  very  case 
the  court  fixed  the  value  of  the  company's 
property  in  South  CakoU  at  $10,000,000. 
and  yet  it  is  impossible  from  the  testimony 
to  say  that  this  conclusion  was  absolutely 
accurate,  that  there  was  testimony  tending 
to  show  to  a  dollar  such  value.  Beyond  the 
figures  given  from  the  books  of  the  com- 
pany of  the  actual  cost  of  doing  the  total 
business  of  the  company  there  was  the  tes- 
timony of  several  experts  as  to  the  relative 
cost  of  doing  local  and  through  business. 
Such  testimony  is  not  to  be  disregarded 
simply  because  it  cannot  demonstrate  by 
figures  the  exact  amount  or  per  cent  of  thie 
extra  cost.  It  is  obvious  on  a  little  reflec- 
tion that  the  cost  of  moving  local  freight  is 
greater  than  that  of  moving  through  freight, 
and  equally  obvious  that  it  is  almost  if  not 
quite  impossible  to  determine  the  differenes 
with  mathematical  accuracy.  Take  a  single 
line  of  100  miles,  with  ten  stations.  One  train 
starts  from  one  terminus  with  throng 
freight  and  goes  to  the  other  without  stop. 
A  second  train  starts  with  freight  for  each 
intermediate  station.  The  mileage  is  ttM 
same.  The  amount  of  freight  haul^  per  mile 
may  be  the  same,  but  the  time  taken  by  the 
one  is  greater  than  that  taken  by  the  other. 
Additional  fuel  is  consumed  at  each  station 
where  there  is  a  stop.  The  wear  and  tear 
of  the  locomotive  and  cars  from  the  increased 
stops  and  in  shifting  cars  from  main  to  side 
tracks  "is  greater ;  there  are  the  wages  of  the[lTVl 
employees  at  the  intermediate  stations,  the 
cost  of  insurance,  and  these  elements  are  eo 
varying  and  uncertain  that  it  would  seem 
quite  out  of  reach  to  make  any  accurate  com- 
parison of  the  relative  cost.  And  if  this  is 
true  when  there  are  two  separate  trains,  it 
is  more  so  when  the  same  train  carries  both 
local  and  through  freight.  It  is  impossible 
to  distribute  between  the  two  the  relative 
cost  of  carriage.  Yet  that  there  is  a  differ- 
ence is  manifest,  and  upon  such  difference 
the  opinion  of  experts  familiar  with  railroad 
business  is  competent  testimony,  and  cannot 
be  disregarded. 

We  think,  therefore,  there  was  error  in  tb* 
failure  to  find  the  cost  of  doing  the  local 
business,  and  that  only  by  a  comparison  be- 
tween the  gross  receipts  and  the  cost  of  do- 
ing the  business,  ascertaining  thus  the  net 
earnings,  can  the  true  effect  of  the  reduction 
ol  rates  be  determined. 

The  question  then  arises,  What  disposi- 
tion of  the  case  shall  this  court  maksT 
Ought  we  to  examine  the  testimony,  find  the 
facts,  and  from  those  facts  deduce  the 
proper  conclusion  T 

It  would  doubtless  be  within  the  compe- 
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tency  of  this  court  on  an  appeal  in  equity  to 
do  this,  but  we  are  constrained  to  think  that 
it  would  not  (particularly  in  a  case  like  the 
present)  be  tiie  proper  course  to  pursue. 
This  is  an  appellate  court,  and  parties  have 
a  right  to  a  determination  of  the  facts  in 
the  first  instance  by  the  trial  court.  Doubt- 
less if  such  determination  is  challenged  on 
appeal  it  becomes  our  duty  to  examine  the 
testimony  and  see  if  it  sustains  the  flndinzs, 
but  if  the  facts  found  are  not  challenged  by 
either  party  then  this  court  need  not  go  be- 
yond its  ordinary  appellate  duty  of  consid- 
ering whether  such  facts  justified  the  de- 
cree. We  think  this  is  one  of  those  cases  in 
which  it  is  especially  important  that  there 
should  be  a  full  and  clear  finding  of  the  facts 
by  the  trial  court.  The  questions  are  diffi- 
cult, the  interests  are  vast,  and  therefore 
the  aid  of  the  trial  court  should  be  had.  The 
writer  of  this  opinion  appreciates  the  diffi- 
culties which  attend  a  trial  court  in  a  case 
like  this.  In  Bmyth  ▼.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  a  similar 
case,  he,  as  circuit  justice  presiding  in  the 
circuit  court  of  Nebraska,  undertook  the 
[180]wbrk  of  examining  the  testimony,  "making 
computations,  and  finding  the  tacts.  It  was 
very  laborious,  and  took  several  weeks.  It 
was  a  work  which  really  ought  to  have  been 
done  by  a  master.  Very  likely  the  practice 
pursued  by  him  induced  the  trial  judge  in 
this  case  to  personally  examine  the  testi- 
mony and  make  the  findings.  We  are  all  of 
opinion  that  a  better  practice  is  to  refer  the 
testimony  to  some  competent  master,  to 
make  all  needed  computations,  and  find  fully 
the  facts.  It  is  hardly  necessary  to  observe 
that  in  view  of  the  difficulties  and  import- 
ance of  such  a  case  it  is  imperative  that  the 
most  competent  and  reliable  master,  general 
or  special,  should  be  selected,  for  it  is  not  a 
light  matter  to  interfere  with  the  legisla- 
tion of  a  state  in  respect  to  the  prescribing 
of  rates,  nor  a  light  matter  to  permit  such 
legislation  to  wreck  large  property  interests. 

We  are  aware  that  the  findings  made  by 
the  master  may  be  challenged  when  pre- 
sented to  the  trial  court  for  consideration, 
and  it  may  become  its  duty  to  examine  the 
testimony  to  see  whether  those  findings  are 
sustained,  as  likewise  if  sustained  by  the 
trial  court  it  may  become  our  duty  to  ex- 
amine the  testimony  for  the  same  purpose. 
But  before  we  are  called  upon  to  make  such 
examination  we  think  we  are  entitled  to  have 
the  benefit  of  the  services  of  a  competent 
master  and  an  approval  of  his  findings  by 
the  trial  court.  As  we  have  said,  those  find- 
ings may  not  be  challenged  by  either  party, 
and  if  so  a  large  burden  will  be  taken  from 
vhe  appellate  court. 

For  these  reasons  we  not  merely  re- 
v'.-M  the  decree  of  the  trial  court,  but  also 
remand  the  case  to  that  court  with  instruc- 
tions to  refer  the  case  to  some  competent 
master  to  report  fully  the  facts,  and  to  pro- 
ceed upon  such  report  as  equity  shall  re- 
quire. 
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Petitioners, 

V. 

NORTHERN  TRUST  COMPANY  et  aU 

(See  S.  C.  Reporter's  ed.  181-206.) 

Foreclosure  of  mortgage  against  corpora^ 
tion — collusive  judgment  as  ewcuse  fot — 
declaring  whole  debt  due  for  default — ne- 
gotiability of  bonds  redeemable  by  instal- 
ments determined  by  drawings — illegality 
of  purpose  of  corporation  as  affecting 
validity  of  mortgage;  bonus  of  stock  given 
to  bondholders— declaration  that  stock  is 
fully  paid — set-off  against  foreclosure  of 
bondholders'  liability  for  stock. 

1.  A  Judgment  against  a  corporation  Is  not 
eollnsive  in  the  legal  sense,  so  as  to  prevent 
Its  nonpayment  from  coastltating  a  default 
for  which  a  mortgage  debt  may  be  declared 
due  under  a  provision  of  the  mortgage, 
merely  because  the  action  was  undertaken  for 
the  purpose  of  creating  such  default.  If  It 
was  brought  for  a  debt  that  was  due,  and 
was  properly  conducted. 

2.  An  iDstant  declaration  by  trustees  that 
both  principal  and  Interest  of  a  mortgage  are 
due  because  of  the  nonpayment  of  an  execu- 
tion on  a  judgment  against  the  mortgagor, 
which  Is  a  corporatlcm,  cannot  be  contested 
by  stockholders,  where  the  directors  of  the 
company  do  not  make  any  objection,  on  the 
ground  that  the  provision  of  tbe  Diar<'gu;;e 
for  such  declaration  if  tbe  execution  was  not 
paid  "forthwith"  allowed  a  reasonable  time 
for  such  payment. 


NoTB. — At  to  net-off  OH  mortgage  toreoloaure, 
see  note  to  Brown  v.  Corrlell  (N.  J.)  21  L.  B.  A. 
321. 

Stock  at  bonut  to  purchaser  of  bonis. 

Existing  creditors  of  a  corporation  cannot  Im- 
peach a  transaction  by  which  tbe  corporate 
stock  Is  Increased  and  Issued  as  a  bonus  to 
third  persons  to  Induce  them  to  advance  money 
to  the  corporation  on  mortgage  security  so  as 
to  avoid  the  mortgage  and  treat  the  advance  as 
a  payment  for  stock.  Dummer  v.  Smedley,  110 
Mich.  460,  38  L.  R.  A.  490.  68  N.  W.  200. 

This  decision  Is  limited  to  existing  creditors, 
but  several  casus  hold  that  such  a  bonus  to  pur- 
chasers of  bonds  may  be  valid,  even  as  against 
subsequent  creditors. 

Although  a  railroad  company  In  tbe  exercise 
of  good  faith  may  use  bonds  and  stock  to  pay 
for  tbe  construction  of  Its  road.  It  cannot  right- 
fully, at  least  as  against  creditors  or  stock- 
holders. Issue  Its  stock  to  anyone  as  full  paid 
without  getting  some  fair  or  reasonable  equiva- 
lent for  It.  Fogg  V.  niatr,  ISO  U.  S.  118,  35  L. 
ed.  104,  11  Sup.  Ct.  Rep.  476. 

Increased  stock  disposed  of  to  purchasers  of 
bonds  In  equal  amount  In  order  to  Induce  them 
to  buy  the  bonds  was  held  to  be  lawful  where 
the  actual  value  of  both  stock  and  bonds  was 
not  more  than  the  par  value  of  the  bonds  which 
was  paid  to  tbe  company  on  tbe  purchase. 
Ilandley  v.  Stnts,  139  D.  S.  417,  86  L.  ed.  227, 
11  Sup.  Ct.  Rep.  630. 

The  usual  method  of  raising  money  to  build 
railroads  or  for  any  legitimate  corporate  pur- 
pose was  not  Intended  to  be  forbidden  by  Minn. 
Act  1887,  chap.  12,  making  it  unlawful  for  a 
railroad  company  to  sell,  dispose  of,  or  pledge 
any  of  Its  shares  or  issue  tbem  nntU  fully  paid, 
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t.  Bonds  need  not  be  prodoeed  lo  evidence 
prior  to  a  decree  of  foreclosani  and  sale.  In 
a  solt  b7  tmstees  under  a  mortgage  securing 
the  bonds,  where  the  OTldence  Is  safflclent  to 
prove  that  the  bonds  were  valid  and  were 
outstanding  obligations. 

4.  The  negotiability  of  bonds  doe  on  or  before 
a  certain  date  is  not  defeated  by  a  provision 
making  them  redeemable  by  instalments  de- 
termined by  drawings. 

6.  The  Illegality  of  the  purpose  for  which  a 
corporation  was  originally  organized  cannot 
become  a  material  Inquiry  In  a  suit  to  fore- 
close a  mortgage  upon  the  property  of  the 
concern,  If  the  mortgage  was  made  while  the 
corporation  had  power  to  create  It,  and  the 
illegality  was  wholly  extrinsic  to  the  mort- 
gage. 

6.  A  bonus  In  stock  given  to  purchasers  of  the 
tKinds  of  'a  corporation,  simply  as  an  Induce- 
ment to  take  the  bonds.  If  this  Is  done  In 
good  faith,  will  not  entitle  dissenting  stock- 
holders to  have  a  deduction  of  the  par  value 
of  the  Btodc  made  from  the  iKtnds. 

7.  A  declaration  that  shares  of  stock  Issued 
as  a  bonus  to  purchasers  of  bonds  are  fully 
paid  up  and  unassessable  la  conclusive  In 
favor  of  the  holders  as  against  the  corpora- 
tion and  its  stockholders,  when  the  rights 
of  creditors  are  not  involved. 

8.  The  right  to  set  olt  as  against  some  indi- 
vidual bondholders  their  obligation  for  un- 
paid stock  cannot  be  allowed  In  a  suit  by  a 
trustee  for  all  the  bondholders  to  foreclose 
a  mortgage.  In  which  the  bonds  must  be 
treated  as  an  entirety. 

[No.  33.1 

Argued  April  S,  6,  1899.    Decided  January 
28, 1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decision  affirm- 


ing a  decree  of  the  Circuit  Court  on  foreclos- 
ure of  a  mortgage.    Affirmed. 

See  same  case  below,  63  U.  S.  App.  270,  80 
Fed.  Rep.  450,  26  C.  C.  A.  540. 

Statement  by  Mr.  Justice  Browns 
This  was  a  bill  in  equity  filed  in  the  circuit 
court  for  the  northern  district  of  Illinc^s  by 
the  Northern  Trust  Company,  *»  oorporation(18S3 
organized  under  the  laws  of  niinois,  having 
its  principal  office  in  Chicago,  and  Ovid  B. 
Jameson,  a  citizen  of  the  state  of  Indiana, 
as  trustees,  against  the  Columbia  Straw-Pa- 
per Company,  a  corporation  organized  under 
the  laws  of  the  state  of  New  Jersey,  to  fore- 
close a  trust  deed  of  some  thirty-nine  paper- 
mill  properties,  leaseholds,  and  water  powers, 
situated  in  thirty-two  different  counties  and 
in  nine  different  states.  This  deed,  which 
was  dated  December  31,  1892,  was  given  to 
secure  the  payment  of  one  thousand  bonds  of 
the  paper  company  of  $1,000  each,  with  cou- 
pons bearing  interest  at  0  per  cent  per  an- 
num, payable  half  yearly.  These  bonds  were 
issued  and  delivered  to  one  Emanuel  Stein, 
in  part  payment  for  the  properties  acquired 
by  it  from  him. 

The  bill,  which  was  in  the  ordinary  form 
of  a  foreclosure  bill,  averred  that  by  the 
terms  of  the  bonds  it  was  agreed  by  the  pa- 
per company  that  it  would  rMeem,  on  the  1st 
day  of  December,  1893,  one  hundred  of  such 
bonds,  and  annually  thereafter  until  Decem- 
ber 1,  1901,  a  similar  number,  and  that  the 
principal  of  such  bonds  should  become  due 
if  the  paper  company  should  make  default 
for  a  period  of  three  months  in  the  payment 
of  any  interest,  and  an  election  so  to  do  were 
given  in  writing;  that,  by  the  terms  of  the 
mortgage  or  de^  of  triut,  it  should  become 
enforceable,  provided  default  were  made  in 
the  payment  of  any  one  of  the  bonds  which 
had  become  due  and  payable  for  one  month 


nor  except  for  money,  labor,  or  property  actual- 
ly received  and  applied  for  corporate  purposes, 
and  declaring  that  all  flctltlous  stock  shall  be 
void.  The  delivery  of  stock  as  a  part  of  the 
contract  by  which  bonds  of  the  comimny  are 
sold  Is  not  forbidden  by  this  statute  If  the 
amount  Is  not  unreasonable  or  beyond  the  value 
actually  received.  Brown  v.  Duluth,  M.  &  N.  B. 
Co.  68  Fed.  Bep.  889.  See  also  note  to  Dum- 
mer  v.  Smedley  (Mich.)  88  L.  B.  A.  490,  on 
iMHina  stock  of  cori>orationa 

Other  cases  are  to  the  contrary. 

In  case  of  bonus  stock  given  as  an  Indnce- 
nent  to  the  pnrchase  of  bonds  of  a  corporation 
it  was  held,  in  Hebberd  v.  Southwestern  Land 
&  CatUe  Co.  65  N.  J.  Eq.  18,  36  Atl.  122.  that 
while  such  transaction  was  valid  as  between  the 
corporation  and  the  purchaser,  the  holders  of 
such  bonus  stock  might  be  required  to  i>ay  for 
it  in  satisfaction  of  the  demands  of  creditors 
after  the  exhaustion  of  all  other  assets,  upon 
the  ground  that  Its  Issuance  was  a  fraud  in  law 
upon  the  creditors.  This  case  seems  to  treat 
the  issue  of  such  bonds  as  a  mere  bonus,  and 
not  as  a  part  of  the  consideration  of  the  sale. 

So,  wbei-e  a  large  amount  of  stock  was  Is- 
■aed  to  accompany  bonds  of  the  corporation  In 
order  to  Induce  the  purchase  of  the  latter,  and 
one  of  the  directors  of  the  company  took  some 
of  these  shares  on  which  40  per  cent  was 
credited  but  not  paid.  It  was  said  that,  as  l>e- 
424 


tween  the  stockholder  and  the  corporation,  the 
transaction  was  unquestionably  valid  and  was 
nnaSected  by  the  peculiar  considerations  which 
arise  when  It  Is  Impeached  In  the  Interests  of  a 
creditor,  but  it  is  added  that  the  rule  Is  In- 
flexible that  In  all  matters  i>ertalnlng  to  the 
assets  creditors  must  be  preferred  to  stockhold- 
ers, and  that  personal  prodts  of  members  which 
would  diminish  the  common  fund  must  be  lield 
for  the  benefit  of  the  cori>oratlon  until  credit- 
ors are  paid.  Therefore,  it  Is  decided  that  this 
director's  claim  to  the  bonus  of  40  per  cent  on 
these  shares  must  yield  to  the  demand  of  a 
creditor  of  the  corporation.  Skralnka  v.  Al- 
len, 7  Mo.  App.  434.  This  decision  was  af- 
nrmed  on  this  point  In  76  Mo.  384.  A  similar 
decision  was  made  in  this  case  as  to  the  effect 
of  bonds  issued  to  stockholders,  as  in  fact, 
though  not  in  name,  a  bonus  In  order  to  compen- 
sate them  for  the  burden  of  calls  which  they 
had  not  understood  would  ever  be  required. 

And  an  agreement  by  which  a  subserllter  to 
the  organization  stock  of  a  corporation  Is  to 
have,  on  payment  therefor,  not  only  the  stocli, 
but  an  equal  amount  of  the  bonds  of  the  com- 
pany, was  declared  void,  not  only  as  to  creditors, 
but  as  to  the  corporation  Itself,  since  It 
amounts  to  a  strategem  or  device  by  which  the 
payment  of  the  subscription  Is  to  be  avoided. 
Morow  V.  Nashville  Iron.  Steel,  &  Charcoal  Co. 
87  Tenn.  262,  3  L.  B.  A.  37.  10  8.  W.  49B. 
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tiiereaiter,  or.  If  default  should  be  made  in 
the  payment  of  interest  on  any  of  such  bonds, 
or  in  the  performance  of  any  of  the  covenants 
or  oonditions  in  the  bonds  or  mortgage,  and 
such  default  should  continue  for  three 
months  after  written  demand  for  payment 
or  performance  Jby  the  trust  company,  or  if 
*  judgment  or  order  should  be  made,  or  any 
effective  resolution  adopted  by  the  paper 
company  for  the  winding  up  of  such  com- 
pany, "or  if  a  distress,  attachment,  garnish- 
ment, or  execution  be  respectively  levied  or 
sued  out  against  any  of  the  chattels  or  prop- 
erty of  either  company,  and  such  company 
shall  not  forthwith  upon  such  distress,  at- 
tachment, garnishment,  or  execution  being 
levied  or  sued  out,  remove,  discharge,  or 
pay  such  distress,  attachment,  garnishment, 
or  execution." 
[183]  'The  bill  alleged  as  the  only  grounds  for  en- 
forcing the  security  of  the  mortgage,  (1) 
that  we  mortgagor  had  made  default  in  re- 
deeming or  discharging  the  several  amounts 
of  bonds  designated  in  the  mortgage  and 
bonds  for  redemption;  (2)  in  failing  to  pay 
eertain  instalments  of  interest;  and  (3)  in 
failing  to  pay  a  certain  execution  sued  out  on 
January  22, 1895,  against  the  property  of  the 
company  upon  a  judgment  obtained  against 
it  by  ono  James  Flanagan  before  a  justice  of 
the  peace  of  Cook  county,  Illinois.  That  by 
reason  of  such  default  complainants  had  de- 
clared the  principal  and  interest  of  the  bonds 
to  be  immediately  due  and  payable. 

The  bill  contained  the  usual  prayer  for 
foreclosure  and  sale,  and  for  a  receiver  and 
an  injunction  against  disposing  of  any  of  the 
mortgaged  property.  The  trustees  having 
taken  possession  of  the  property,  a  receiver 
was  appointed  by  consent  of  the  company 
upon  the  same  day  the  bill  was  filed. 

The  answer  of  the  paper  company  admitted 
the  material  allegations  of  the  bill,  averred 
its  inability  to  pay  its  debts,  and  asserted 
that  the  property  covered  by  the  mortgage 
was  worth  much  more  than  the  amount  of 
the  bonds  and  the  indebtedness  of  the  com- 
pany. 

A  few  days  thereafter  Dickerman,  to- 
gether with  others,  filed  a  petition  setting 
forth  that  they,  with  other  stockholders 
of  the  defendant  oc»npany,  had  been  injured 
by  the  wrongful  and  fraudulent  manner  in 
which  its  securities  had  been  issued ;  that  the 
defendojit  and  its  defense  were  under  the 
control  and  direction  of  the  bondholders  and 
their  trustees;  that  the  directors  were  not 
fitted  to  conduct  the  suit  by  reason  of  their 
adverse  interests,  and  prayed  to  be  made  de- 
fendants and  be  allowed  to  plead,  answer,  or 
demur  to  the  bill,  and  to  file  a  cross  bill.  This 
was  allowed. 

Thereupon  petitioners  filed  their  answer 
admitting  the  execution  of  the  bonds  and 
mortgage,  but  denying  that  the  bondholders 
were  entitled  to  the  benefit  of  the  trust 
created  by  the  mortgage;  denied  that  all  of 
the  one  thousand  bonds  were  duly  issued,  ne- 
gotiated, and  sold,  or  that  they  were  out- 
standing and  valid  obligations  of  the  mortga- 
gor; aira  also  denied  Uiat  all  of  such  bonds 
riSA'^nd  coupon*  had  come  into  the  possession  *of 
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or  were  held  by,  persons  who  had  become  th« 
owners  thereof  in  good  faith  and  for  a  valua- 
ble consideration. 

They  further  set  forth  in  great  detail  the 
manner  in  which  the  combination  had  been 
formed  in  the  summer  of  1892,  to  purchase 
seventy  paper  mills  with  their  plants,  appli- 
ances, and  goodwill,  by  means  of  securing 
from  their  respective  owners  option  contracts 
whereby  each  owner  agreed  to  sell  his  prop- 
erty to  the  combination  for  a  stated  sum  in 
cash,  and  the  residue  in  the  capital  stock  of 
the  corporation  to  be  organized,  to  which  the 
seventy  paper  mills,  with  their  properties, 
etc.,  were  to  be  conveyed;  that  the  corpora- 
tion so  to  be  formed  was  to  be  capitalized  at 
$3,000,000  of  common  and  $1,000,000  of  pre- 
ferred stock,  to  be  issued  at  par,  in  part  pay- 
ment for  the  mills  at  the  option  prices  so  ob- 
tained, until  the  whole  amount  was  ex- 
hausteid,  and  that  in  such  contingency  the 
corporation  so  to  be  organized  was  to  have 
the  power  to  issue  $1,000,000  of  its  bonds  to 
complete  the  payment  for  said  mills ;  that 
after  options  had  been  obtained  upon  thirty- 
nine  mills,  the  total  purchase  price  of  which 
was  $2,788,000  in  cash,  stock,  and  notes,  the 
parties  met  to  consider  them,  and  decided 
that  it  would  be  necessary  to  provide  $1,000,- 
000  to  purchase  the  property  and  furnish  the 
running  capital ;  that  the  combination  there- 
upon caused  the  option  contracts  to  be  trans- 
ferred to  one  Emanuel  Stein,  and  then  ar- 
ranged to  divide  up  and  to  fraudulently  ap- 
propriate to  themselves  $2,113,000  of  the 
capital  stock  of  the  proposed  corporation, 
which  would  not  be  required  to  pay  for  the 
thirty-one  mills  which  were  left  out  of  the 
combination. 

That  after  having  arranged  how  many  of 
the  one  thousand  mortgage  bonds  of  the  new 
corporation  each  member  of  the  combination 
was  to  receive  for  an  equal  amount  in  cash, 
and  how  many  shares  of  preferred  and  com- 
mon stock  each  was  to  receive  gratuitously 
with  bonds,  they  caused  articles  of  incorpora- 
tion to  be  filed  December  6,  1892,  in  the  state 
of  New  Jersey,  to  organize  the  paper  com- 
pany with  a  capital  stock  ot  $4,000,000,  with 
themselves  and  their  agents  as  directors. 
That  on  December  14,  1892,  they  procured 
Stein,  who  held  the  option  contracts  for  the 
purchase  of  the  thirty-nine  mills,  'to  present[185] 
to  the  stockholders  a  proposition  to  secure 
the  titles  to  the  thirty-nine  mills,  and  to  con- 
vey the  same  to  the  new  corporation  for  $5,* 
000,000,  as  follows:  $1,800  in  cash;  $1,000,- 
000  in  first-mortgage  bonds;  $1,000,000  in 
preferred  and  $2,998,200  in  the  common  stock 
of  the  new  company;  that  this  proposition 
was  accepted  by  the  stockholders  and  also  by 
the  directors,  and  the  property  conveyed  to 
the  company;  the  bonds  and  capital  stock 
divided  among  the  members  of  the  combinar 
tion,  as  had  been  previously  arranged,  and 
that  such  persons  still  owned  and  were  still 
liable  for  their  capital  stock  in  a  much  larger 
amount  than  the  bonds  of  the  company ;  and 
that  the  latter  were  owned  by  the  same  per- 
sons, who  were  liable  on  their  stock,  ^at 
the  Columbia  Straw-Paper  Company  having 
been  organized  for  the  purpose    of    taking 
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such  eoKveywaeeB,  md  thus  consolidating 
said  mUl  plants,  their  contention  was  that, 
by  reason  of  fraudulent  overvaluation  of  the 
various  mill  plants  and  properties  upon 
which  options  of  purchase  had  been  taken, 
a  defense  in  the  nature  of  a  set-off  existed 
in  favor  of  the  company  against  such  bond- 
holders as  were  also  stockholders  to  the  ex- 
tent of  the  unpaid  part  of  the  stock  held  by 
them. 

The  answer  also  contained  an  averment 
that  the  judgment  and  execution  in  favor  of 
Flanagan  before  a  justice  of  the  peace  was 
a  fraudulent  and  collusive  act  on  the  part  of 
the  managers  of  the  defendant  company,  in 
order  to  give  the  trustees  the  right  to  begin 
this  foreclosure  proceeding;  that  in  pursu- 
ance of  this  the  directors  had  fraudulently 
neglected  and  refused  to  pay  six  interest  cou- 
pons on  the  bonds  owned  by  Flanagan,  in 
order  that  a  suit  might  be  instituted  there- 
on ;  that  the  defendant  corporation  appeared 
upon  the  return  of  the  summons,  consented 
to  an  immediate  trial,  made  no  defense,  but 
allowed  judgment  to  be  entered  and  an  exe- 
cution to  issue  on  the  same  day,  and  that  the 
Arm  of  lawyers  who  had  devised  this  proceed- 
ing acted  as  solicitors  for  the  trustees  in  fil- 
ing the  bill  of  foreclosure.  It  was  denied 
that  the  straw-paper  company  was  insolvent, 
and  was  averred  that  the  complainants  and 
others  had  combined  to  wreck  the  company 
and  defraud  the  defendant  stockholders  by 
|l86]>vithdrawing  from  *the  treasury  of  the  com- 
pany bonds  and  stock  to  the  value  of  $3,000,- 
000,  which  the  complainants  held  in  trust  for 
the  company,  and  that  the  same  are  assets 
and  not  liabilities,  as  in  the  bill  of  eom- 
plaint  alleged. 

Defendants  also  filed  a  cross  bill  for  an 
accounting  in  respect  of  the  transactions 
complained  of,  especially  in  reference  to  the 
issue  of  the  allied  mortgage  bonds  and  the 
preferred  and  common  stmdc;  and  if,  on  such 
accounting,  anything  should  appear  to  be 
due  from  any  of  the  defendants  to  the  straw- 
paper  company,  a  decree  might  be  entered 
for  the  payment  of  the  same,  and  that  the 
receiver  theretofore  appointed  might  be  re- 
moved and  a  proper  and  practical  person  be 
appointed  receiver  in  his  stead,  with  power 
to  take  possession  of  the  property,  as  well  as 
of  the  books,  papers,  and  writings  of  the  Ck>- 
lumbia  Straw-Paper  Company,  and  that  an 
injunction  issue  restraining  the  officers  and 
directors  of  the  company  from  interfering 
with  his  possession.  The  cross  bill  was  sub- 
•equently  stricken  from  the  files. 

Defendants  later  amended  their  answer,  al- 
leging that  the  bonds  and  mortgage  were 
part  of  an  illegal  scheme  to  create  a  monop- 
oly, regulate  prices,  and  prevent  competition 
among  the  mills  purchased,  who  had,  prior  to 
the  consolidation,  been  in  active  competition 
with  each  other. 

The  case  was  referred  to  a  master  to  take 
proofs  and  report  the  testimony.  He  re- 
ported that  the  material  allegations  of  the 
bill  were  sustained  by  the  proofs;  that  all 
of  the  one  thousand  bonds,  set  up  in  the  bill, 
were  negotiated  and  sold  and  were  outstand- 
ing and  valid  obligations  of  the  oompooy; 
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that  the  company  made  default  in  redeenv 
ing  the  first  one  hundred  bonds,  maturing 
December  1, 1803,  as  well  as  one  hundred  and 
five  bonds  maturing  December  1,  1894;  that 
the  company  also  made  default  in  the  pay- 
ment of  interest  upon  its  bonds  due  June  1 
and  December  1,  1894,  though  the  same  waa 
duly  demanded;  that  by  reason  thereof,  and 
of  the  execution  obtained  by  Flanagan,  the 
complainants  declared  the  principal  and  in- 
terest of  the  entire  issue  to  be  immediately 
due  and  payable;  that  they  had  been  re- 
quested in  writing  by  the  holders  of  more 
than  one  third  of  Oie  bonds  to  enforce  the 
provisions  of  *the  deed  of  trust ;  that  thecom-[187] 
pany  had  been  for  some  time  and  was  still 
insolvent;  that  at  the  date  of  the  report  thers 
was  due  upon  the  bonds,  principal  and  inter- 
est, $1,249,632.86;  that  the  contention  of  th« 
defendants,  that  the  bonds  were  not  iaaneil 
and  outstanding,  was  not  supported  by  the 
testimony;  that  the  contention  that  the 
stock  of  the  company,  which  passed  into  th* 
hands  of  Emanuel  Stein  by  virtue  of  his  eon- 
tract  with  the  company,  was  not  fully  paid- 
up  stock,  was  also  not  supported;  that  as  a- 
matter  of  fact  such  stock  was  received  by 
Stein  as  fully  paid  stock,  and  that  as  a  mat- 
ter of  law  no  question  in  regard  to  it  be- 
tween the  stockholders  of  the  company  eonld 
be  inquired  into  in  this  proceeding.  H«  fiur>- 
ther  found  that  there  were  no  creditors  of 
the  company  except  those  represented  in  tUs 
suit. 

The  defendant  stockholders,  who  were  eom- 
plainants  in  the  cross  bill,  filed  exceptions  to 
this  report,  which,  upon  a  bearing  Ir^  th* 
court,  was  overruled,  uid  a  decree  of  sale  nisi 
entered  in  favor  of  the  original  complainants. 
Northern  Trust  Co.  v.  Columbia  8traw-P»p«r 
Co.  76  Fed.  Rep.  936.  On  appeal  to  th«  cirenit 
court  of  appeals  for  the  seventh  drcuit  th* 
decree  of  the  circuit  court  was  affirmed.  SS 
U.  S.  App.  270,  80  Fed.  Ben.  4£0,  25  0.  C  A. 
549.  Whereupon  the  appellants  applied  for 
and  were  granted  a  writ  of  certiorari  ftom 
this  court. 

Ueaart.  Otto  Oresbam  and  John  S. 
Cooper  argued  the  cause  and  filed  a  brief 
for  petitioners: 

The  entry  of  the  decree  of  foreclosure  and 
sale  without  the  introdnotion  of  the  bonds 
and  interest  coupons  in  evidence  constituted 
error  for  which  tiie  decree  should  be  reversed. 

Qvaranty  Truat  <£  £r.  D.  Co.  t.  Oroeit  Govt 
Springs  d  U.  R.  Co.  139  U.  S.  187,  35  L.  ed. 
116, 11  Sup.  Ot.  Rep.  612 ;  Do%eden  v.  Wiiton, 
71  m.  486;  Uoors  ▼.  Titman,  86  lU.  310 ;  Lw 
oas  ▼.  Barris,  20  III.  186;  Oeorge  ▼.  Ludlow, 
66  Mich.  176,  33  N.  W.  169;  BMrsy.BawUf, 
3  C!onn.  110;  Field  r.  Anderson,  65  Ark.  646, 
18  S.  W.  1038;  Bohmnpert  y.  DiUard,  K 
Miss.  348;  2  Jones,  Mortgages,  1 1489. 

The  action  of  the  tnutees  in  deolarlng  tts 
principal  of  the  bonds  and  the  intarest  due, 
because  the  mortgaoor  oorpoi*tion  had  not 
paid  the  exeeution  issued  under  the  Flaii»- 
gan  jodsment,  waa  wrongful  and  cannot  bs 
sustained. 

Union  Mut.  L.  Ins.  Co.  t.  l7ntoi»  MitU 
Plaster  Co.  87  Fed.  Bm.  289,  8  L.  R.  A.  M| 
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Bennett  ▼.  Lycoming  County  Mut.  Ins.  Co. 
67  N.  Y.  274;  Anderaon,  Law  Diet.  Utle, 
Forthvoith;  2  Cook,  Corp.  4th  ed.  g  772; 
Pugh  V.  Fairmount  Oold  d  Silver  Min.  Co. 
112  U.  S.  238,  28  L.  ed.  684,  5  Sup.  Ct.  Rep. 
131 ;  6  Tbomp.  Corp.  S  6124. 

The  bonds  of  the  Columbia  Straw  Paper 
Company  secured  by  tiie  mortgage  sought  to 
be  foreclosed,  although  negotiable  in  form, 
bad  their  negotiability  destroyed  by  stipu- 
lations rendering  their  payment  subject  to 
contingencies. 

Jones,  Corporate  Bonds  So  Mortgages,  S 
191;  Union  Cattle  Co.  v.  International  Trust 
Co.  149  Mass.  492,  21  N.  K  962;  MoClelkmd 
V.  Norfolk  Southern  B.  Co.  110  N.  Y.  476,  1 
L.  K.  A.  299,  18  N.  £.  238;  Evertson  t.  Na- 
tional Bank,  66  N.  Y.  14,  23  Am.  Rep.  9; 
Crouch  V.  Credit  Fonder,  L.  R.  8  Q.  B.  374. 
The  purpose  and  object  of  the  promoters 
was  to  organize  an  unlawful  combination  in 
restraint  of  trade  and  commerce, — the  organ- 
ization of  the  Columbia  Straw  Paper  Com- 
pany,— ^the  execution  and  delivery  of  the 
bonds  and  mortgage  were  acts  in  pursuance 
thereof  and  therefore  both  are  yoid. 

Starr  &  C.  Rev.  Stat.  1896,  p.  1252;  Rieh- 
ordfon  V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457, 
43  K.  W.  1102;  United  States  y.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ot  Rep.  640. 

The  answer  should  have  been  amended  and 
the  prayer  of  the  Miller  petition  granted. 

Chicago,  M.  it  St.  P.  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  33  L.  ed.  900,  10  Sup. 
Ct.  Rep.  550. 

After  a  bill  is  answered  it  can  only  be  dis- 
posed of  at  final  hearing. 

Betts  V.  Lewis,  19  How.  72,  16  L.  ed.  576 ; 
Payne  ▼.  Ooioan,  Smedes  &  M.  Ch.  35 ;  Olegg 
▼.  Legh,  4  Madd.  193 ;  Branson  v.  La  Crosse 
d  M.  R.  Co.  i  Wall.  283, 17  L.  ed.  725;  Laute 
V.  Gordon,  28  Fed.  Rep.  264;  White  t.  Bower, 
48  Fed.  Rep.  187;  Noonan  t.  Lee,  2  Black, 
409,  suh  nom.  Noonan  y.  Braley,  17  L.  ed. 
278;  2  Dan.  Ch.  Pr.  1647 ;  Washington  R.  Co. 
T.  BradUy,  10  Wall.  299,  19  L.  ed.  894; 
Kingsbury  y.  Buokner,  134  U.  S.  660,  33  L. 
ed.  1047,  10  Sup.  Ct.  Rep.  638;  Jories  v. 
Smith,  14  ni.  229;  Brandon  Mfg.  Co.  y. 
Prime,  14  Blatchf.  371,  Fed.  Oas.  No.  1,810; 
Equity  Rule  04;  Baylies  v.  La  Fayette,  M.  d 
B.  R.  Co.  8  Biss.  193,  Fed.  Cas.  No.  1,140: 
Thomas  v.  West  Jersey  fi.  Co.  101 U.  S.  7 1 ,  26 
L.  ed.  950;  Thomas  v.  Broumville,  Ft.  K.  d 
P.  R.  Co.  109  U.  S.  622,  27  L.  ed.  1018,  3  Sup. 
Ct.  Rep.  SIS;  Morawetz,  Friv.  Corp.  J  306. 
The  transaction  with  Stein  did  not  amount 
to  a  sale. 

Butler  T.  Thomson,  98  U.  8.  412,  23  L.  ed. 
684:  Webster  y.  Upton,  91  U.  S.  65,  23  h. 
ed.  384;  1  Thomp.  Corp.  {9  456-468,  460; 
Story,  Eq.  Jur.  pp.  1430,  1445;  Lloyd  y. 
Preston,  146  U.  S.  630,  36  L.  ed.  1111,  13 
Sup.  Ct  Rep.  131 ;  Brewster  v.  Batch,  122 
N.  Y.  349,  25  N.  E.  505. 

Every  shareholder  in  the  corporation  is 
entitled  to  ineist  that  every  other  share- 
holder shall  contribute  his  ratable  part  of 
the  company's  capital  for  the  common  bene- 
fit. 
Morawete,  Priv.  Corp.  M  270,  286,  288; 
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Clark  V.  Sever,  130  U.  S.  96,  36  L.  ed.  88, 11 

Sup.  Ct.  Kep.  408. 

Set-off  is  enforceable  in  equity  where  there 
are  mutual  debits  and  mutual  credits,  or 
where  there  e^cists  some  equitable  considera- 
tion or  agreement  between  the  parties  which 
would  render  it  imjust  not  to  allow  set-otf. 

Oray  v.  Rollo.  18  Wall.  629,  21  L.  ed.  927 1 
Waneer  y.  Truly,  17  How.  584,  15  h.  ed.  216; 
Story,  Eq.  Jur.  3d  ed.  §§  1430,  1446;  Oood- 
win  V.  Keney,  49  Conn.  563. 

Mr.  laonls  UaraluiU  argued  the  cause 
and,  with  Messrs.  Charles  A.  Dupee  and 
if  onroe  L.  Willard,  filed  a  brief  for  respond- 
epta: 

The  evidence  fails  to  show  that  the  organi- 
zation of  the  Columbia  Straw  Paper  Com- 
pany and  the  execution  of  its  mortgage  and 
the  issuance  of  its  bonds  were  in  pursuance  ot 
a  scheme  for  the  purpose  of  organizing  a 
trust,  contrary  to  the  laws  of  the  state  of 
Illinois,  or  the  statutes  of  the  United  States. 

United  States  v.  JS.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  326,  15  Sup.  Ct.  Rep.  249; 
Thomp.  Corp.  6400,  6501;  Oakdale  Mfg. 
Co.  V.  Oarst,  18  R.  1.  484,  23  L.  R.  A.  630, 
28  Atl.  973;  Oibhs  v.  Consolidated  Oas  Co. 
130  U.  8.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep. 
553;  People  y.  North  River  Sugar  Ref.  Co. 
54  Hun,  364,  5  L.  R.  A.  386,  7  N.  Y.  Supp. 
406;  Pittsburg  Carbon  Co.  v.  MoMillin,  110 
N.  Y.  46,  7  L.  R.  A.  46,  23  N.  E.  530;  Emery 
v.  Ohio  Candle  Co.  47  Ohio  St.  320,  24  N.  E. 
600;  Morris  Run  Coal  Co.  v.  Barclay  Co<U 
Co.  68  Pa.  173,  8  Am.  Rep.  159;  Amot  v. 
Pittston  d  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  India  Bagging  Asso.  v.  Kock,  14 
La.  Ann.  168;  State  v.  Nebraska  Distilling 
Co.  29  Neb.  700,  46  N.  W.  155;  Richardson 
V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457,  43  N. 
W.  1102;  Craft  v.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171;  People  ex  rel.  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  268,  8  L.  R.  A. 
497,  22  N.  E.  798;  Ford  v.  Chicago  Milk 
Shippers'  Asso.  166  111.  166,  27  L.  R.  A.  298, 
39  N.  E.  651 ;  Distilling  d  Cattle  Feeding  Co. 
V.  People  ex  rel.  Moloney,  150  111.  468,  41  N. 
E.  188;  Sharp  v.  Taylor,  2  Phill.  Ch.  801; 
McBlair  v.  Oibbes,  17  How.  232,  15  L.  ed. 
132;  Brooks  v.  Martin,  2  Wall.  70,  17  L.  ed. 
732;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.  86  Wis.  352,  56  N.  W.  864; 
Dennehy  y.  MoNulta,  69  U.  S.  App.  264,  41 
L.  R.  A.  609,  86  Fed.  Rep.  825,  30  C.  C.  A. 
422. 

There  was  no  fraudulent  overvaluation  of 
the  properties  conveyed  by  Stein  to  the  de- 
fendant company,  and  hence  all  the  stock 
became  fully  paid. 

Coit  V.  North  Carolina  Oold  Amalgamat- 
ing Co.  119  U.  S.  343,  30  L.  ed.  420,  7  Sup. 
Ct  Rep.  231;  Coit  y.  North  Carolina  Gold 
Amalgamating  Co.  14  Fed.  Rep.  12;  Bank 
of  Fort  Madison  y.  Alden,  129  U.  S.  372, 32  L. 
ed.  725,  9  Sup.  Ct.  Rep.  332 ;  1  Cook,  Stock  ft 
Stockholders,  8  35;  2  Thomp.  Corp.  {§  16- 
18;  Oamble  v.  Qtteen«  County  Water  Co.  123 
N.  Y.  91,  9  L.  R.  A.  627.  26  N.  E.  201 :  I'oun^ 
V.  Eri«  Iron  Co.  65  Mich.  Ill,  31  N.  W.  814; 
BiokUy  v.  Sohlag,  46  N.  J.  Eq.  633,  20  Atl. 
260;  Carr  v.  Le  Fevre,  27  Pa.  413;  Bunting- 
ton  y.  Attnll,  118  N.  Y.  866,  23  N.  B.  644; 
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Protpect  Path  i  C.  I.  B.  Co.  ▼.  Coney  Island 
d  B.  It.  Co.  144  N.  Y.  163,  20  L.  R.  A.  CIO, 
39  N.  E.  17 ;  Van  Vleet  ▼.  Jones,  75  Hun,  340, 
26  N.  y.  Supp.  1082;  Schenck  v.  Andrews,  57 
N.  Y.  133;  Boynton  t.  A.ndrev>s,  63  N.  Y.  93; 
Douglass  t.  Ireland,  73  N.  Y.  100;  Lake  Su- 
perior Iron  Co.  T.  Drewel,  90  N.  Y.  87 ;  Skin- 
ner v.  Smith,  134  N.  Y.  240,  31  N.  E.  911; 
Lorillard  t.  Clyde,  86  N.  Y.  384;  Stewart  t. 
St.  Louia,  Ft.  8.  <£  W.  iJ.  Co.  41  Fed.  Rep. 
736 ;  Northwestern  Uut.  L.  Ins.  Co.  t.  Cotton 
Exchange  Real  Estate  Co.  70  Fed.  Rep.  165; 
National  Tuhe  Works  Co.  v.  OilfilUin,  124  N. 
Y.  302,  26  N.  E.  538 ;  Grant  v.  East  i  West 
K.  Co.  13  U.  S.  App.  1,  64  Fed.  Rep.  569,  4 
C.  C.  A.  511 ;  Com.  V.  Central  Pass.  R.  Co.  52 
Pa.  506;  Fogg  v.  Blair,  139  U.  S.  118,  35  L. 
ed.  104,  11  Sup.  Ct.  Rep.  476;  Clark  v. 
Bever,  139  U.  8.  96,  35  L.  ed.  88,  11  Sup.  Ct. 
Rep.  468;  Handley  v.  Stutz,  139  U.  S.  417, 
36  L.  ed.  227,  11  Sup.  Ct.  Rep.  530;  Danville, 
H.  <£  W.  It.  Co.  V.  Kase,  41  W.  N.  C.  411,  39 
Atl.  301;  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62,  20  Am.  Rep.  504 ;  Van  Dyok  v.  Uo- 
Quade,  86  N.  Y.  38;  Whitney  v.  Cammann, 
137  N.  Y.  344,  33  N.  E.  305;  White  Corhin 
<£  Co.  V.  Jones,  86  Hun,  69,  34  N.  Y.  Supp. 
203 ;  Uonongahela  Nav.  Co.  t.  United  States, 
148  U.  S.  328,  37  L.  ed.  408,  13  Sup.  Ct.  Rep. 
622;  Washhum  v.  National  Wall  Paper  Co. 
SI  U.  S.  App.  380,  81  Fed.  Rep.  17,  20  C.  C. 
A.  312. 

The  defendant  corporation  could  not  main- 
tain an  action  or  defense  such  as  was  set  up 
by  appellants. 

1  Cook,  Stock  ft  Stockholders,  SS  38-47; 
Beovill  T.  Thayer,  105  U.  S.  143,  26  L.  ed. 
968;  Foreman  v.  Bigelow,  4  Cliff.  508,  Fed. 
Cas.  No.  4,934;  Brandt  v.  Ehlen,  59  Md.  1; 
PKelan  v.  Bazard,  5  Dill.  45,  Fed.  Cas.  No. 
11,068;  Coffin  v.  Ransdell,  110  Ind.  417,  11 
K.  E.  20;  First  Nat.  Bank  v.  Qustin  Minerva 
Oonsol.  Min.  Co.  42  Minn.  327,  6  L.  R.  A. 
676,  44  N.  W.  198 ;  Du  Pont  v.  Tilden,  42 
Fed.  Rep.  87 ;  New  Jersey  Corporation  Laws, 
(  55 ;  Hebberd  t.  Southwestern  Land  A  Cat- 
tle Co.  65  N.  J.  Eq.  18,  36  Atl.  122; 
Krohn  v.  Williamson,  62  Fed.  Rep.  869; 
Wiai4tmson  v.  Krohn,  31  U.  S.  App.  325,  66 
Fed.  R«p.  655.  13  C.  C.  A.  668;  WeUs  t. 
Qreen  Bay  d  M.  Canal  Co.  90  Wis.  442,  04  N. 
W.  69;  John  R.  Proctor  Land  Co.  v.  Cooke, 
19  Ky.  L.  Rep.  1734,  44  S.  W.  391 ;  Oranite 
Roofing  Co.  v.  Uiohael,  64  Md.  66;  Re  Am- 
brose Lake  Tin  tt  Copper  Uin.  Co.  L.  R.  14 
Ch.  Div.  390;  St.  Louis,  Ft.  S.  d  W.  R.  Co.  v. 
Tieman,  37  Kan.  606,  15  Pac.  644;  Fogg  ▼. 
Blair,  139  U.  8.  118,  36  L.  ed.  104,  11  Sup. 
Ct.  R«p.  476;  Clark  v.  Bever,  139  U.  S.  96, 
36  L.  ed.  88,  11  Sup.  Ct.  Rep.  408;  Handley 
T.  StutK,  139  U.  8.  417,  36  L.  ed.  227,  11  Sup. 
Ct.  Rep.  530;  Union  Loan  d  T.  Co.  v.  South- 
em  California  Motor  Road  Co.  51  Fed.  Rep. 
840:  Smith  ▼.  Perries  d  O.  B.  R.  Co.  (Cal.) 
61  Pac.  710. 

Appellants  cannot,  as  stockholders,  main- 
tain  a  proceeding  to  enforce  pa3nnent  by  the 
bondholdera  of  their  alleged  unpaid  stock  for 
a  fraudulent  overvaluation.  »ince  appellants 
participated  and  acquiesced  in  the  transac- 
tion. 
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1  Cook,  Stock  &  Stockholders,  t!  39,  40; 
Re  Gold  Co.  L.  R.  11  Ch.  Div.  701;  Binekley 
V.  Pfister.  83  Wis.  64,  53  N.  W.  21 ;  Callanan 
V.  Windsor,  78  Iowa,  193,  42  N.  W.  652; 
Leu>is  V.  New  York  Iron  Co.  N.  Y.  L.  J.  April 
30,  1800;  Clark  v.  American  Coal  Co.  86 
Iowa,  436.  17  L.  R.  A.  667,  63  N.  W.  291 ; 
Wood  T.  Carry  Waterworks  Co.  44  Fed.  Rep. 
146,  12  L.  R.  A.  168 ;  ii«  Syracuse  C.  d  N.  Y. 
R.  Co.  91  N.  Y.  4;  Barr  v.  New  York,  L.  B.  d 
W.  R.  Co.  125  N.  Y.  273,  26  N.  E.  146;  Kent 
V.  Quicksilver  Min.  Co.  78  N.  Y.  159;  Par- 
sons  T.  Hayes,  14  Abb.  N.  C.  419;  Langdon 
V.  Fogg,  21  Blatchf.  392,  18  Fed.  Rep.  8; 
Thompson  t.  Bemis  Paper  Co.  127  Mass.  695; 
MoOeorge  v.  Big  Stone  Gap  Improv.  Co.  57 
Fed.  Rep.  262;  Washburn  v.  National  Wall 
Paper  Co.  61  U.  S.  App.  380,  81  Fed.  Rep.21, 
26  C.C.A.312;  Ten  Eyck  v.Pontiac,0.d  P.A. 
R.  Co.  114  Mich.  494,  72  N.  W.  362;  Nicrosi 
V.  Calera  Land  Co.  115  Ala.  429,  22  So.  147; 
Woolfolk  V.  January,  131  Mo.  620,  33  S.  W. 
432 ;  Drake  v.  New  York  Suburban  Water  Co. 
20  App.  Div.  499,  50  N.  Y.  Supp.  826; 
Unckles  v.  Colgate,  148  N.  Y.  529,  43  N.  E. 
59;  National  Wall  Paper  Oo.  v.  Hohhs,  90 
Hun,  288,  35  K.  Y.  Supp.  932;  Moraweti; 
Priv.  Corp.  2d  ed.  S  290;  Seymour  v.  Spring 
Forest  Cemetery  Asso.  144  N.  Y.  341,  26  L. 
R.  A.  859,  39  N.  E.  366;  1  Pom.  Eq.  Jur.  401, 
402;  Waterman,  Set-Off,  pp.  3,  409,  470. 

Where  all  the  bonds  and  stodc  of  a  com- 
pany are  conveyed  for  property  which  the 
company  acquires,  all  then"  stockholders 
assenting,  neither  the  company,  nor  any  then 
or  subsequent  stockholder,  can  complain. 

Soovill  v.  Thayer,  105  U.  8.  143,  26  I*  ed. 
968 ;  Higgins  v.  Lansingh,  154  111.  301,  40  N. 
E.  362;  Coffin  v.  Ransdell,  110  Ind.  417,  11 
N.  E.  20;  Foster  v.  Seymour,  23  Fed.  Rep. 
66 ;  Stewart  v.  St.  Louis,  Ft.  S.  d  W.  R.  Co. 
41  Fed.  Rep.  736;  St.  Louis,  Ft.  8.  d  W.  R. 
Oo.  r.  Tieman,  37  Kan.  000, 16  Pac.  644. 

In  no  new  view  of  the  case  can  any  relief 
be  granted  against  the  stockholders  of  the 
Columbia  Straw  Paper  Company  in  this  ac- 
tion brought  in  a  forum  other  than  that  of 
New  Jersey,  the  laws  of  which  regulate  thia 
corporation. 

Erickson  v.  Nesmith,  4  Allen,  233;  Nem 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Oo. 
142  Mass.  349.  7  N.  E.  773;  Bank  of  North 
America  v.  Rindge,  164  Mass.  203,  13  L.  R. 
A.  56,  27  N.  E.  1015;  Marshall  v.  Sherman, 
148  N.  Y.  0,  34  L.  R.  A.  757,  42  N.  E.  419; 
Barnes  v.  Wheaton,  80  Hun,  8,  29  N.  Y. 
Supp.  830;  Lotpry  v.  Inman,  46  N.  Y.  119; 
Young  v.  FarweU,  139  HI.  326,  28  N.  E.  845 ; 
Fowler  v.  Lamson,  146  HI.  472,  84  N.  E.  932; 
Patterson  v.  Lynde,  112  HI.  196;  Patterson 
V.  Lynde,  106  U.  S.  619,  27  L.  ed.  205, 1  Sup. 
Ct.  Rep.  432;  May  v.  Black,  77  Wis.  101,  46 
N.  W.  949 ;  Nimick  v.  Mingo  Iron  Works  Co. 
25  W.  Va.  184. 

The  court  did  not  err  in  atrildng  appel- 
lants' CToes  bill  from  the  flies. 

Thomas  r.  Brovmville,  Ft.  K.  d  P.  R.  Oo. 
109  U.  8.  526,  27  L.  ed.  1019,  3  Sup.  Ct  Rgo. 
315 ;  Lund  v.  Skanes  Enskilda  Bank,  96  III. 
181 ;  Cross  v.  De  Valle,  1  Wall.  1,  17  L.  ed. 
515;  American  d  General  Mortg.  d  Invest. 
Corp.  T.  Marquam,  62  Fed.  Rep.  900;  1  Fost 
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Fed.  Pr.  S  171;  2  Dan.  Ch.  Pr.  1551;  Vorhe* 
V.  Memphis,  E.  P.  tt  P.  B.  Co.  2  Woods,  323, 
Fed.  Cas.  No.  4,926;  Deery  v.  Cray,  5  Wall. 
795,  18  L.  ed.  653;  Oregg  r.  Mott,  14  Wall. 
£64,  20  L.  ed.  740;  AUU  v.  Northwestern 
Uut.  L.  Ins.  Co.  97  U.  S.  144,  24  L.  ed.  1008 ; 
Cannon  v.  Pratt,  99  U.  S.  619,  25  L.  ed.  446; 
Hombuckle  v.  Stajford,  111  U.  S.  389,  28  L. 
ed.  468,  4  Sup.  Ct  Rep.  515;  Union  Consol. 
Silver  Uin.  Co.  v.  TayUtr,  100  U.  S.  37,  25 
L.  ed.  641. 

There  was  no  necessity  for  a  production  of 
the  bonds  before  the  master. 

Toler  V.  East  Tennessee,  V.  d  G.  B.  Co.  67 
Fed.  Rep.  168;  Guaranty  Trust  i  8.  D.  Co. 
V.  Green  Cove  Springs  &  U.  B.  Co.  139  U.  S. 
150,  35  L.  ed.  121,  11  Sup.  Ct.  Rep.  512. 

There  was  no  collusion  or  fraud  in  connec- 
tion with  the  Flanagan  judgment  and  the 
issuing  of  an  execution  thereon  and  the  pro- 
ceedings by  reason  thereof. 

Standard  Diet.  Collusion;  Anderson,  Law 
Diet  CollTtsion;  Bouvier,  Law  Diet.  Collu- 
sion; Gottlieb  V.  Miller,  164  111.  52,  39  K.  E. 
992;  Illinois  Steel  Co.  v.  O'Donnell,  156  lU. 
630,  31  L.  R.  A.  265,  41  N.  E.  185;  Fogg  v. 
BUUr,  133  U.  S.  534,  33  L.  ed.  721,  10  Sup. 
Ct.  Rep.  338;  Farmers'  Loan  &  T.  Co.  v. 
Green  Bay  d  M.  B.  Co.  10  Biss.  203,  6  Fed. 
Rep.  100;  Leaventoorth  County  v.  Chicago,  B. 
I.  <e  p.  B.  Co.  25  Fed.  Rep.  229 ;  Toler  v.  East 
Tennessee,  V.  d  G.  B.  Co.  67  Fed.  Rep.  168. 

[  187]  *Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  presents  primarily  the  question 
whether  a  minority  of  the  stockholders  of  a 
corporation  have  a  right  to  intervene  in  the 
foreclosure  of  a  mortgage  upon  the  corporate 
property  for  the  purpose  of  showing  that  the 
property  was  sold  to  the  eorporation  by  the 
connivance  of  the  mort^eees  at  a  gross  over- 
valuation, and  to  compel  the  bonds  held  by 

[188]them  to  be  'subjected  to  a  set-off  of  their  in- 
debtedness to  the  corporation  for  unpaid 
stock. 

It  should  be  borne  in  mind  in  connection 
with  the  several  defenses  set  up  by  the  inter- 
veners that  they  do  not  appear  here  in  the 
capacity  of  creditors,  but  as  stockholders; 
that  their  rights  are  the  rights  of  the  cor- 
poration and  must  be  asserted  and  enforced 
through  the  corporation,  and  upon  the  theory 
that  uie  latter  has  or  threatens,  by  collusion 
or  otherwise,  to  neglect  the  proper  defense  of 
the  foreclosui'e  suit.  Dodge  v.  Woolsey,  18 
How.  331,  341, 343, 16  L.  ed.  401,  405;  Koeh- 
ler,  V.  Black  Biv0r  Falls  Iron  Co.  2  Black, 
715,  17  L.  ed.  339;  Branson  v.  La  Crosse  d 
M.  B.  Co.  2  WaU.  283, 17  L.  ed.  725;  Daven- 
port V.  Doios,  18  Wall.  626,  21  L.  ed.  938; 
Dewing  v.  Pordicaries,  96  U.  S.  193,  24  L.  ed. 
664 ;  Hawea  v.  Oakland,  104  U.  S.  450,  460, 
26  L.  ed.  827.  832;  Greenwood  v.  Union 
Freight  B.  Co.  106  U.  S.  13,  26  L.  ed.  961 ; 
Detroit  v.  Dean,  106  U.  S.  537,  27  L.  ed.  300, 
1  Sup.  Ct.  Rep.  660;  Cook,  Stock  &  Stodc- 
holders,  }S  645,  659,  750. 

There  are  several  preliminary  objections 
made  by  the  interveners  to  this  foreclosure 
which  require  to  be  disposed  of  before  enter- 
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ing  upon  the  proper  merits  of  the  ease.  Vhey 
are — 

1.  That  the  bonds  were  not  due.  This  in 
a  certain  sense  is  true.  The  bonds  were  pe- 
culiar in  this  respect.  There  was  no  date 
fixed  for  their  maturity,  but  there  was  a  pro- 
vision that  on  the  1st  day  of  December,  1893, 
and  upon  the  same  date  in  every  succeeding 
year,  the  company  would  redeem  a  certain 
number  of  bonds  to  be  ascertained  by  draw- 
ings made  under  the  direction  of  the  North- 
ern Triut  Company  in  the  month  of  Novem- 
ber in  each  year.  '  That  immediately  after 
such  drawing  the  company  should  cause  the 
numbers  of  the  bonds  drawn  for  redemption 
to  l>e  published  in  New  York  and  Chicago 
newspapers,  and  that  every  bond  so  drawn 
should  become  redeemable  on  the  Ist  day  of 
December  next  thereafter.  There  was  no 
evidence  that  any  such  drawing  was  ever 
made,  and  the  trust  company  did  not  insti- 
tute their  foreclosure  proceedings  upon  the 
theory  that  any  of  the  bonds,  by  their  terms, 
had  matured. 

There  was,  however,  a  provision  that  the 
mortgage  should  become  enforceable,  if  the 
trustees  should  declare  the  principal  *and  in-[189] 
terest  upon  the  bonds  to  be  immediately  pay- 
able, after  any  execution  should  be  levied 
or  sued  out  against  the  chattels  or  property 
of  the  company,  and  such  company  should 
not  forthwith,  upon  such  execution  being 
levied  or  sued  out,  remove,  discharge,  or  pay 
the  same. 

It  appears  that  one  James  Flanagan,  who 
was  a  bondholder,  brought  suit  against  the 
company  on  January  22,  1895,  upon  six  cou- 
pons. The  action  appears  to  have  been 
brought  directly  or  indirectly  through  the 
legal  firm  who  were  also  counsel  of  Uie  de- 
fendant company.  Summons  was  issued,  re- 
turnable January  28,  1895,  and  served  upon 
the  president  of  the  company  at  5  o'clock  p. 
u.  on  the  day  it  was  issued  (22d).  On  the 
same  afternoon,  the  president  appeared  be- 
fore the  justice  of  the  peace  and  consented 
to  an  immediate  trial,  which  resulted  in  a 
judgment  for  $180.  Execution  being  sworn 
out,  it  was  issued  and  placed  in  the  hands 
of  the  constable  at  about  half-past  five 
o'clock  of  the  same  day.  Later  on  the  same 
day  the  trustees  gave  notice  to  the  company 
that  by  reason  of  such  execution  having  been 
unpaid,  they  declared  the  principal  and  in- 
terest upon  the  one  thousand  bonds  named 
and  described  in  the  trust  deed  to  be  immedi- 
ately payable,  and  upon  the  same  night  the 
trustees  took  possession  of  the  property  of 
the  company  in  the  vicinity  of  Chicago,  the 
officers  and  agents  of  the  company  making 
no  resistance.  It  also  appeared  that  the 
president  of  the  company  had  been  in  con- 
sultation with  the  attorneys  of  the  trustees 
about  foreclosing  the  mortgage  and  taking 
possession  of  the  property,  for  several  days 
prior  to  January  22. 

Upon  this  state  of  facts  the  master,  to 
whom  the  case  was  referred,  reported  that 
the  contention  of  the  defendants,  that  tht 
procurement  of  the  Flanagan  judgment  was 
the  result  of  a  collusion  of  the  company,  was 
not  supported  by  the  testimony.    This  was 
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also  the  opinion  both  of  the  cirenit  ooort  and 
of  the  coort  of  appeals. 

We  have  no  donbt  that  this  judgment  was 
eollugive  in  the  sense  that  it  was  obtained 
by  the  plaintiff  and  consented  to  by  the  de- 
fendant company  for  the  purpose  of  giving 
the  trustees  a  legal  excuse  for  declaring  the 

f  190]principal  and  interest  of  'the  mortgage  to  be 
due,  £dA  to  give  authority  for  a  forMlosure. 
But  this  did  not  constitute  collusion  in  the 
sense  of  the  law,  nor  does  it  meet  the  exi- 
gencies of  the  petitioners'  case.  Collusion  is 
defined  by  Bouvier  as  "an  agreement  between 
two  or  more  persons  to  defraud  a  person  of 
his  rights  by  the  forms  of  law,  or  to  obtain 
an  object  forbidden  by  law,"  and  in  similar 
terms  by  Other  legal  dictionarians.  It  im- 
plies the  existence  of  fraud  of  some  kind, 
the  employment  of  fraudulent  means  or  of 
lawful  means  for  the  accomplishment  of  an 
unlawful  purpose;  but  if  tne  action  be 
founded  upon  a  just  judgment,  and  be  con- 
ducted according  to  the  forms  of  law  and 
with  a  due  regard  to  the  rights  of  parties, 
it  is  no  defense  that  the  plaintiff  may  have 
had  some  ulterior  object  in  view  beyond  the 
recovery  of  a  judgment,  so  long  as  such  ob- 
ject was  not  an  unlawful  one.  In  Morria  v. 
TuthUl,  72  N.  Y.  675,  which  was  also  a  suit 
to  foreclose  a  mortgage,  the  court  observed: 
"The  facts  that  the  assignor  of  a  mortgage 
and  his  assignee  acted  in  concert  with  l£e 
view  unnecessarily  to  harass  and  oppress  the 
mortgagor,  and  with  intent  to  prevent  pay- 
ment, to  the  end  that  the  equity  of  redemp- 
tion might  be  foreclosed,  and  they  become 
purchasers  for  less  than  the  value,  do  not 
constitute  a  defense  to  an  action  to  foreclose 
a  mortgage.  So,  also,  the  facta  that  the  as- 
siffnee  took  title  from  motives  of  malice,  and 
solely  with  the  view  to  bring  an  action,  and 
that  the  assignor  assigned  from  a  like  mo- 
tive, and  without  consideration,  furnish  no 
defense,  and  do  not  impeach  plaintifiTs  title. 
It  is  suiSicient  to  sustain  the  action  that  the 
mortgage  debt  is  due,  has  been  transferred 
to  and  is  owned  by  plaintiff;  and  the  mort- 
gagor can  only  arrest  the  action  by  paying 
or  tendering  and  bringing  into  court  the 
amount  due." 

Ii  the  law  concerned  itself  with  the  mo- 
tives of  parties  new  complications  would  be 
introduced  into  suits  which  might  seriously 
obscure  their  real  merits.  If  the  debt  ••• 
cured  by  a  mortgage  be  justly  due,  it  is  no 
defense  to  a  foreclosure  that  the  mortgagee 
was  animated  by  hostility  or  other  bad  mo- 
tive. Doom  v.  Flagg,  35  N.  J.  Eq.  491 ;  Der- 
ing  V.  WinoheUea,  1  Cox,  Ch.  Cas.  318;  ifo- 
Mullen  V.  Ritohie,  84  Fed.  Rep.  253,  261 ; 
T'oler  V.  Ea«t  Tennetsee,  V.  A  Q,  B.  Oo.  67 
Fed.  Rep.  168. 

[101]  'Now,  in  this  case  there  is  no  doubt  that 
Flanagan's  claim  was  an  honest  one;  that 
the  coupons  upon  which  he  brought  the  suit 
were  due  and  unpaid,  and  there  is  nothing 
to  show  that  he  would  not  have  been  en- 
titled to  a  judgment  upon  them  if  the  de- 
fendant had  made  a  contest.  The  company 
was  notoriously  insolvent.  Its  coupons  for 
18B4  and  1895  were  unpaid.  All  its  prop- 
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erty  was  subject  to  the  mortgage  given  to 
secure  its  bonds.  It  could  no  longer  eoa- 
tinue  its  business.  Flanagan  had  a  perfect 
right  to  bring  suit,  and  under  these  circum- 
stances the  president  of  the  company  wma 
guilty  of  no.  wrong  in  consenting  to  a  judg- 
ment and  to  the  immediate  issue  of  an  ex» 
cution.  The  company  was  not  bound  to  de- 
fend if  there  were  no  defense.  The  forms  of 
law  were  complied  with.  It  would  doubt- 
less have  been  more  seemly  if  judgment  had 
not  been  entered  until  the  return  day  of  tbe 
summons,  if  the  execution  had  not  issued  on- 
til  the  expiration  of  the  twenty  days  allowed 
by  law,  and  if  the  trustees  had  not  been  ao 
alert  in  seizing  upon  the  nonpayment  of  tbc 
judgment  as  an  excuse  for  declaring  the 
principal  and  interest  of  the  bonds  to  be  doe^ 
But  this  haste  did  not  render  the  judgment 
or  execution  void.  If  the  company  had  be- 
come insolvent  and  could  no  longer  carry  on 
its  business,  it  was  not  only  its  legal  oblig^a- 
tion,  but  its  moral  duty,  to  surrender  tb« 
mortgaged  property  to  the  mortgagees,  in  or- 
der that  the  latter  might  protect  their  in- 
terests. If  the  corporation  saw  fit  to  consent 
to  a  foreclosure,  a  minority  of  stockholders 
cannot  question  their  right  to  do  so.  Tbe 
fact  that  the  Flanagan  action  was  under- 
taken for  the  purpose  of  enabling  the  trustee 
to  declare  the  principal  and  interest  due  doe* 
not  invalidate  theproceediilg  so  long  as  there 
was  a  debt  due,  an  action  properly  conducted 
to  recover  it,  and  the  object  to  be  gained  was 
not  an  illegal  one. 

The  reports  of  this  court  furnish  a  num- 
ber of  analogous  cases.  Thus,  it  is  well  a^ 
tied  that  a  mere  colorable  conveyance  of 
property,  for  the  purpose  of  vesting  title  ia 
a  nonresident  and  enabling  him  to  bring  suit 
in  a  Federal  court,  will  not  confer  jurisdie- 
tion;  but  if  the  conveyance  appear  to  be  a 
real  transaction,  the  court  will  not,  in  de- 
ciding upon  the  'question  of  jurisdiction,  in{lMj 
quire  into  the  motives  which  actuated  the 
parties  in  making  the  conveyance.  U'Donald 
v.  Smalley,  1  Pet.  620,  7  L.  ed.  287 ;  Btnitk  v. 
Kemoohen,  7  How.  198,  12  L.  ed.  666;  Bai- 
ney  v.  Baltimore,  6  Wall.  280,  18  L.  ed.  825; 
Farmington  v.  PilUhwry,  114  U.  S.  138,  29 
L.  ed.  114,  6  Sup.  Ct  Rep.  807 ;  Crawford  v. 
Heal,  144  U.  S.  586, 36  L.  ed.  562, 12  Sup.  Ct. 
Rep.  759. 

The  law  ia  equally  well  settled  that,  if  a 
person  take  up  a  bona  fide  residence  in  an- 
other state,  he  may  sue  in  the  Federal  court, 
notwithstanding  his  purpose  was  to  resort  to 
a  forum  of  which  he  could  not  have  availed 
himself  if  he  were  a  resident  of  the  state  in 
which  the  court  was  held.  Cheever  v.  Wil- 
son, 9  Wall.  108,  123,  19  L.  ed.  604,  608; 
Briggt  v.  Frmoh,  2  Sumn.  251,  Fed.  Cas.  Na 
1,871 ;  OafUtt  v.  Paoifio  Ina.  Oo.  1  Paiaa^ 
594,  Fed.  Caa.  No.  2,517;  Cooper  v.  fM- 
braith,  3  Wash.  0.  C.  546,  Fed.  Cas.  Na  S,- 
193;  Joktuott  V.  MoneU,  Woolw.  390,  Fed. 
Cas.  No.  7;399.  So,  also,  in  cases  where  » 
surety  attacks  a  judgment  against  his  prin- 
cipal upon  the  ground  that  it  waa  obtained 
for  the  purpofw  of  defrauding  him,  it  must 
be  made  to  appear  cither  that  no  debt  existed 
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•gainst  the  principal,  or  that  the  amount 
was  grofialy  ezaggeratied  for  the  purpose  of 
defrauding  the  surety.  Parkhurst  t.  Sum- 
ner, 23  Vt.  638,  66  Am.  Dec.  94;  Annett  t. 
Terry,  3S  N.  Y.  266;  Dougherty"!  Estate,  9 
Watte  4  8.  189,  43  Am.  Dec.  326;  Thomp- 
eon'a  Appeal,  57  Pa.  175;  Willardr.  Whitney, 
49  Me.  235 ;  Pierce  t.  Jackson,  6  Mass.  242 ; 
Great  FalU  Mfg.  Co.  v.  Worster,  45  N.  H. 
110;  Berger  v.  Williams,  4  McLean,  577,  Fed. 
Cas.  No.  1.341 ;  Feaster  v.  Woodfill,  23  Ind. 
493.  So,  too,  it  has  been  held  that  a  person 
may  purchase  stock  in  a  corporation  for  the 
very  purpose  of  bringing  a  stodcholder's  suit, 
and  that  the  law  will  not  inquire  into  the 
motive  which  actuated  his  purchase.  Blast- 
am  V.  Metropolitan  R.  Co.  L.  R.  3  Ch.  337 ; 
Beaton  v.  Grant,  L.  R.  2  Ch.  459;  Elkine  v. 
Camden  <£  A.  R.  Co.  36  N.  J.  Eq.  5. 

In  this  connection  it  is  claimed  that  the 
trust  company  waa  premature  in  declaring 
the  principal  and  interest  of  the  mortgage  to 
be  due,  although  the  mortgage  provided  that 
■uch  declaration  might  be  made  if  the  com- 
pany should  not  "forthwith,"  upon  execution 
being  sued  out,  discharge  or  pay  it.  It  is  in- 
sists that  the  company  was  entitled  to  a 
reasonable  time  in  analogy  to  certain  eases 
which  hold  that  in  insurance  companies  the 
word  "forthwith"  carries  this  significance. 
[10a]*But  "forthwith"  is  defined  by  Bouvier  as  in- 
dicating that  "as  soon  as  by  reasonable  exer- 
tion, confined  to  the  object,  it  mav  be  accom- 
plished. This  is  the  import  of  the  term ;  it 
varies,  of  course,  with  every  particular  case." 
In  matters  of  practice  and  pleading  it  is 
usually  construed,  and  sometimes  denned  by 
rule  of  court,  as  within  twenty-four  hours. 
Anderson  (law.  Diet.)  says  of  the  word  that 
it  "has  a  relative  meaning,  and  will  imply  a 
longer  or  shorter  period,  according  to  the  na- 
ture of  the  thing  to  l>e  done."  There  are 
many  eases  which  turn  upon  the  question 
whether  a  person  was  not  too  late  in  comply- 
ing with  a  requirement  that  a  thing  must  l>e 
done  forthwith,  but  we  can  recall  none  where 
he  has  been  held  in  default  for  doing  such  act 
too  speedily,  and  as  the  corporation  in  this 
case  made  no  objection  to  an  instant  declara- 
tion by  the  trustees  that  they  would  treat 
the  principal  and  interest  of  the  mortgage  as 
due,  it  was  not  within  the  power  of  the  ap- 
pellants to  set  up  the  fact  that  th^  acted 
with  too  great  baste.  It  is  one  of  those 
matters  within  the  discretion  of  the  dir€)ei> 
ors,  and  we  do  not  think  the  appellants  ar* 
in  a  position  to  impugn  their  judgment.  Den- 
ver dR.G.  B.  Co.  ▼.  AWng,  90  U.  S.  463, 472, 
26  L.  ed.  438,  442;  Coolc,  Stock  ft  Stockhold- 
ers, {  7S0.  Possibly  the  mortgagor  or  the 
unsecured  creditors  of  the  mortgagor  might 
have  had  some  reason  to  complain,  but,  so 
far  as  the  mortgagees  are  concerned,  the  ac- 
tion seems  to  have  t>een  taken  in  their  inter- 
est, and  to  have  redounded  in  their  l>eneflt. 

2.  That  the  bonds  were  not  put  in  evidence 

?rior  to  the  decree  of  foreclosure  and  sale, 
his  objection  is  unsound.  The  foreclosure 
suit  was  by  mortgagees  in  possession.  The 
bill  averred  and  tne  answer  of  the  company 
admitted  the  issue  of  one  thousand  bonds  of 
$1,000  each,  with  the  accompanying  interest 
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coupons,  and  the  answer  of  the  interveners 
admitted  that  these  Imnds  were  issued  and 
certified  by  the  trust  company,  and  only  de- 
nied that  all  of  tliem  were  duly  issued,  nego- 
tiated, and  sold, and  that  they  were  valid  and 
outstanding  obligations.  The  testimony  for 
t>oth  parties  showed  that  the  entire  number 
were  certified  and  issued  by  the  company, 
and  the  master  also  made  a  finding  to  the 
same  effect.  He  also  found  that  they  were 
valid  'obligations  of  the  company,  and  that[lMl 
there  was  due  thereon  $1,249,032.86.  Given 
the  numi>er  of  bonds  and  coupons,  the 
amount  due  was  a  simple  matter  of  mathe- 
matical computation.  No  further  proof  was 
required  to  justify  a  decree  of  foreclosure 
and  sale.  Nothing  could  be  gained  by  an 
order  to  produce  the  bonds  l>efore  the  master 
prior  to  such  decree.  The  complainants 
were  trustees  under  the  mortgage,  and  had 
no  personal  interest  in  the  iMnds,  but  held 
the  l^al  title  to  the  mortgage,  which  they 
were  foreclosing  for  the  benefit  of  others. 
This  power  was  expressly  given  them  by  the 
mortgage.  It  was  sufficient  to  prove  that  the 
bonds  were  valid  and  were  outstanding  obli- 
gations of  the  company,  and  it  was  not  nec- 
essary to  show  in  whose  bands  they  were  or 
to  require  their  production.  Indeed,  an 
order  to  that  effect  could  only  result  in  de- 
laying a  decree  indefinitely,  since  in  cases  of 
corporate  mortgages  the  bonds  are  often 
widely  scattered,  owned  in  foreign  countries, 
or  by  persons  totally  ignorant  that  a  suit  for 
foreclosure  is  in  progress.  Months  and  even 
years  might  \m  reauired  to  produce  them  all. 
The  practice  has  oeen  to  order  a  decree  for 
foreclosure  and  sale  without  their  produc- 
tion. Guarantee  Trust  <£  B.  D.  Co.  v.  Green 
Cove  Springs  d  M.  R.  Co.  139  U.  S.  137,  150, 
35  h.  ed.  116, 121, 11  Sup.  Ct  Rep.  512 ;  Toler 
V.  East  Tennessee,  V.  &  G.  B.  Co.  67  Fed.  Rep. 
168,  180. 

When,  after  a  sale,  the  case  is  referred  to 
a  master  for  proof  of  claims  against  the  pro- 
ceeds of  sale,  they  must,  of  course,  l>e  brought 
into  court  for  payment  and  cancelation,  uid 
the  title  of  each  holder  must  then  be  proved. 

3.  That  the  bonds  were  not  negotiable. 
This  objection  is  also  unsound.  The  bonds 
were  payable  "to  the  l>earer,  or,  when  regis- 
tered, to  the  registered  owner  thereof,"  were 
declared  to  be  due  on  or  before  December  1, 
1901,  and  were  redeemable  by  annual  draw- 
ings conducted  under  the  supervision  of  the 
trust  company.  It  was  not  known  which 
lM>nds  it  would  redeem  in  any  one  year,  as 
this  was  to  lie  determined  by  drawings;  but 
its  promise  was  to  redeem  all  of  them  I>efore 
December  1,  1901.  Considering  the  nature 
of  corporate  bonds,  and  the  difficulty  of  re- 
deeming so  large  a  numl>er  and  amount  upon 
any  one  day,  we  do  not  think  the  fact  that 
they  were  •redeemable  by  instalments,  dcter-[19B] 
mined  by  drawings,  impaired  their  negotia- 
bility. Promissory  notes  much  more  indefi- 
nite as  to  their  time  and  payment  have  t>een 
held  to  be  negotiable  (Stevens  v.  Blunt,  1 
Mass.  240;  Goodloe  v.  Taylor,  10  W .  C.  (3 
Hawks)  458;  Cota  v.  Buck,  7  Met.  588,  41 
Am.  Dec.  464)  and  in  Goshen  <£  M.  Tump. 
Road  V.  Hurtin,  9  Johns.  217, 6  Am.  Dec.  273, 

4S1 


Digitized  by 


Google 


196-107 


Supreme  Coubt  of  the  Ukitbo  States. 


Oct.  Tkbk, 


it  was  held  directly  "that  a  promise  in  writ- 
ing to  pay  a  certain  sum"  in  such  manner 
and  proportion,  and  at  such  time  and  place, 
as  he  shall  from  time  to  time  require,  is  a 
promissory  note. 

It  is  at  least  doubtful  whether  the  fact 
that  these  bonds  were  or  were  not  negotiable 
is  a  material  one ;  but  assuming  it  to  be  such, 
we  think  they  were  negotiable  within  the 
meaning  of  the  law. 

4.  That  the  circuit  court  should  have  al- 
lowed the  answer  to  be  amended  for  the  pur- 
pose of  showing  that  the  organization  of  the 
defendant  company,  and  the  execution  of  the 
bonds  and  mortgage,  were  parts  of  a  scheme 
to  form  a  trust  or  unlawful  combination  in 
restraint  of  trade.  After  the  answer  of  the 
defendant  company  and  the  original  answer 
of  the  appellants — who  had  been  admitted  as 
defendants  by  leave  of  court — were  filed,  and 
all  the  proofs  had  been  taken,  appellants  filed 
an  amendment  to  their  answer,  setting  up 
that  the  bonds  and  mortgage  were  parts  of 
a  combination  or  trust  in  restraint  of  trade, 
and  in  direct  violation  of  the  act  of  Congress 
of  July  2,  1890,  "to  protect  trade  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies," and  also  in  violation  of  the  act  of 
the  general  assembly  of  Illinois  "to  provide 
for  the  punishment  of  persons,  copartner- 
ships, or  corporations  forming  pools,  trusts, 
and  combines,  and  mode  of  procedure  and 
rules  of  evidence  in  such  cases,"  approved 
June  11,  1891.  The  answer  set  out  the  facts 
at  length,  averring  that  there  were  seventy 
mills  engaged  in  the  manufacture  of  straw 
paper,  all  in  competition  with  each  other, 
and  that  the  company  obtained  control  of 
forty  of  the  mills  and  operated  sixteen, 
litis  amended  answer  was  filed  without  ob- 
jection from  court  or  counsel,  and  still  re- 
mains   as  part  of  the  pleadings  in  the  case. 

Prior,  however,  to  this  amendment  being 
filed,  and  on  January  10,  1890,  Charles  A. 
[196]MiIler  filed  his  petition  to  be  'made  a  party 
defendant  and  to  set  up  the  trust  or  monopo- 
ly defense.  His  petition,  which  sets  out 
with  great  particularity  his  theory  of  a 
trust,  was  with  its  affidavits  and  all  the  tes- 
timony in  the  case  submitted  to  the  court, 
earefiuly  examined,  and  finally  denied. 

But  admitting  everything  that  can  be 
claimed  for  the  combination  in  this  connec- 
tion, we  do  not  see  how  it  can  affect  materi- 
ally the  foreclosure  of  this  mortgage.  If 
this  were  a  proceeding  in  quo  icarranto  to 
attack  the  organization  of  the  corporation, 
or  an  indictment  under  the  statute  of  Illi- 
nois, or  an  action  against  a  member  of  the 
combination  to  enforce  any  of  the  provisiohs 
of  the  original  contract,  the  validity  of  such 
contract  would  become  an  important  ques- 
tion. But  in  a  suit  to  foreclose  a  mortgage 
upon  the  property  of  the  concern,  it  is  dif- 
ficult to  see  how  the  purpose  for  which  the 
corporation  was  originally  organized  can  be- 
come a  material  inquiry.  So  long  as  the  cor- 
poration existed,  it  had  the  power  to  create 
a  mortgage,  and  when  that  mortgage  became 
due  the  trustee  had  a  right  to  foreclose.  This 
trustee  was  no  party  to  the  alleged  combina- 
tion, and  the  fraud,  if  any  existed,  was 
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wholly  extrinsic  to  the  mortgage.  It  would 
seem  a  curious  defense  if  a  mortgagor  could 
set  up  against  the  mortgage  that  the  prop- 
erty covered  by  it  was  used  for  an  ill^al 
purpose  unknown  to  the  mortgagee,  as,  for 
instance,  gambling,  and  therefore  that  the 
mort^ige  was  invalid. 

6.  That  the  court  erred  in  holdine  that  the 
evidence  did  not  support  the  contention  of  the 
petitioners,  that  there  is  a  liability,  en- 
forceable in  this  cause,  against  the  bondhold- 
ers holding  stock  that  is  not  paid  for,  to  the 
Columbia  Straw-Paper  Company,  amount- 
ing to  $2,113,000,  and  which  indebtedness 
should  be  set  off  against  the  indebtedness  on 
each  bond.  This  proposition  involves  the 
real  merits  of  the  case.  The  gravamen  ol 
the  petitioners'  contention  is  that  the  bond- 
holders should  be  held  for  the  difference  be- 
tween the  amount  paid  by  Stein  for  the 
thirty-nine  mill  properties,  namely,  $1,887,- 
000  of  stock,  and  the  amount  for  which  ha 
subsequently  turned  them  over  to  the  paper 
company,  namely,  $4,000,000  in  stock,  the 
difference  being  $2,113,000. 

*In  support  of  this  contention  petitioners[19T] 
introduced  evidence  of  the  following  fa«t«: 

In  October,  1892,  there  were  about  seventy 
straw-paper  mills  doing  business  in  Um 
northwestern  states,  and  having  a  practical 
monopoly  of  the  manufacture  of  straw  paper. 

Some  efforts  had  been  made  to  combint 
them  in  a  single  corporation,  but  they  had 
proved  unsuccessful,  when,  in  February, 
1892,  the  scheme  was  revived  by  one  Stein, 
who  represented  a  firm  of  New  York  capi- 
talists, certain  other  capitalists  in  Buffalo, 
who  were  represented  by  one  Beard,  and  still 
others  in  Chicago. 

As  the  result  of  certain  conferences  be- 
tween Stein  and  some  others  who  had  pre- 
viously endeavored  to  obtain  options,  Philo 
D.  Beard  and  Thomas  T.  Hamsdell  undertook 
to  obtain  options  for  the  purchase  of  these 
mills,  to  be  turned  over  to  a  corporation  to 
be  organized  by  Beard  and  Ramsdell  with  a 
capital  stock  of  $4,000,000.  The  options  did 
not  specify  the  number  of  mills  that  were  to 
join,  although  it  seems  to  have  been  un- 
derstood that  the  entire  seventy  were  to 
be  gotten  in  if  possible,  but  as  a  mat- 
ter of  fact  Beara  and  Ramsdell  obtained 
options  upon  only  thirty-nine.  The  op- 
tions show  clearly  that  it  was  intended 
to  turn  the  properties  over  to  the  new 
corporation.  For  these  properties  they 
agreed  to  pay  $2,788,000,  part  in  cash 
($700,000),  part  in  preferred  stock  ($029,- 
000),  part  in  common  stock  ($1,258,000), 
and  part  in  notes  ($135,000)  of  the  new  com- 
pany. The  stock  payments  thus  aggregated 
$1,887,000. 

Instead  of  calling  the  mill  owners  to- 
gether and  organizing  a  new  corporation. 
Beard  and  Ramsdell  turned  over  the  options 
to  Stein ;  and  articles  of  incorporation  were 
drawn  by  a  member  of  the  New  York  firm 
under  the  laws  of  New  Jersey,  which  were 
executed  by  Beard,  one  Taylor,  a  clerk  in  the 
office  of  the  New  York  firm,  and  one  Heppen- 
heimer,  a  New  York  lawyer  residing  in 
New  Jersey,  each  of  these  subscribing  for  four 
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•hares,  aggregating  twelve  shares  out  of  a 
total  issue  of  40,000  shares.  These  articles 
of  incorporation  were  filed  in  the  office  of  the 
secretary  of  state  on  December  6,  1892.  The 
three  incorporators  met  immediately  in  Ho- 
boken  as  stodcholders,  and  elected  them- 
[108]  selves  as  directors  with  six  'others,  two  of 
whom  were  members  of  the  New  York  firm, 
and  the  others  clerks  in  their  office.  Not  a 
single  mill  owner  who  expected  to  become 
a  stockholder  was  placed  on  the  board  at  this 
time,  although  representations  had  been 
DMuie  by  the  syndicate  that  a  majority  of  the 
stockholders  would  be  mill  owners.  Philo 
D.  Beard  was  elected  president  and  Samuel 
H.  Guggenheimer  secretary. 

Immediately  thereafter,  and  on  December 
10,  1892,  Stein,  who  held  all  the  options,  as- 
suming to  act  as  an  independent  owner, 
though  he  had  obtained  the  'options  for  the 
benefit  of  the  company,  and  had  prom- 
ised to  pay  for  them  in  the  stock  of 
the  company,  made  a  proposition  in  writ- 
ing drawn  by  a  member  of  the  New 
York  firm  to  this  board  of  directors 
to  sell  the  thirty-nine  mills  to  the  paper 
company  for  $5,000,000,  being  an  advance  of 
$2,113,000  over  what  he  had  agreed  to  pay 
for  them.  This  proposition  was  drafted  by 
the  New  York  firm,  and  the  stockholders  up- 
on the  day  the  proposition  was  received  had 
another  meeting  and  instructed  themselves 
as  directors  to  accept.  They  authorized 
Beard  aa  president  to  enter  into  a  contract 
with  Stein,  which  was  accordingly  done. 
Stein  and  wife  acknowledged  it  before  a  clerk 
in  the  office  of  the  Chicago  firm. 

This  board  of  directors  served  for  only  two 
weeks,  when  they  were  succeeded  by  another 
board  composed  of  Beard,  Stein,  Heppen- 
heimer,  and  others  mostly  in  their  interest. 

For  the  next  month  the  members  of  the 
Chicago  firm  were  busy  in  getting  the  mill 
owners  to  deposit  their  title  deeds  and  ab- 
stracts, but  nothing  appears  to  have  been 
said  to  them  of  what  had  occurred  in  New 
Y'ork.  The  New  York  firm  ensaged  itself  in 
raisine  money  to  pay  for  the  bonds,  and  de- 
posited over  $800,000  with  the  trust  company 
to  be  disbursed  to  the  mill  owners,  which 
money  should  be  checked  out  by  its  personal 
agent,  who  proceeded  to  make  settlonents 
with  the  mill  owners  and  take  over  their 
properties  by  giving  checks  payable  to  Stein, 
who  indorsed  them  over.  Stein  testified 
that  he  did  not  understand  the  plan,  but 
left  everythii^  to  the  agent  to  attend  to, 
though  it  involved  Stein  paying  out  one 
million  in  cash  and  four  millions  in  stock. 
[XOSjThe  'principal  parties  in  interest  did  not 
seem  to  trust  Stein,  and  attended  to  the  pay- 
ment of  tlie  purchase  price  themselves. 

It  appears  that  957  shares  of  preferred 
and  4,441  bhares  of  common  stock  went  di- 
rectly into  the  hands  of  Beard ;  859  shares  of 
the  preferred  and  4,357  shares  of  common 
■todc  to  the  New  York  firm;  to  the  friends 
of  this  firm  420  shares  of  preferred  and  840 
shares  of  common  stodc;  to  the  Chicago  firm, 
172  shares  of  preferred  and  615  shares  of 
common;  to  a  trustee,  1,110  shares  of  pre- 
ferred and  2,232  share*  of  oommon;  to  Stein, 
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himself,  270  shares  of  preferred  and  2,377 
shares  of  common.  No  money  consideration 
passed  from  Stein  or  from  any  of  these 
parties  to  the  company  for  any  of  this 
stock. 

It  thus  appears  that  the  syndicate  received 
3,788  shares  of  preferred  and  14,751  sharesof 
common  stock  from  the  treasury  of  the  com- 
pany, aggregating  18,459  shares  of  the  par 
value  of  $1,854,900.  As  it  took  but  $1,887.- 
000  of  the  stock  at  par  to  acquire  the  mills, 
this  leaves  $258,100  unaccounted  for.  This 
is  explained  in  the  testimony  of  Sherwood, 
where  he  says  that  this  stock  went  to  the 
promoters  and  their  friends.  Add  this  $258,- 
100  to  the  $1,854,900  above  stated,  and  it 
amounts  to  $2,113,000,  which  is  the  total 
capitalization  of  $4,000,000,  less  tiie  $1,887^ 
000  that  went  to  the  mill  owners. 

As  thus  organized  the  corporation  b^^ 
business.  It  raised  the  price  of  paper  $6  • 
ton,  which  invited  competition,  and  a  new 
corporation  was  organized  by  the  New  York 
firm  under  the  laws  of  New  Jersey,  called 
the  Paper  Commission  Company.  The  sole 
function  of  this  company  was  to  sell  the 
product  of  the  straw-paper  company,  and  the 
other  paper  mills  which  had  not  givtu  op- 
tions, the  straw-paper  company  paying  the 
new  company  a  commission  of  23  per  cent 
for  selling  all  its  paper,  reducing  the  net 
price  realized  by  the  straw-paper  company 
to  less  than  it  had  obtained  when  selling  its 
own  paper. 

The  mill  owners,  although  the  largest 
stockholders,  never  seem  to  have  been  treated 
as  a  factor  in  these  operations,  and  in  some 
way  or  other  the  syndicate  g^t  possession  of 
$2,113,000  in  stocks  and  bonds,  which  they 
appear  to  have  used  in  furtherance  of 
their  own  interests. 

*From  this  testimony  it  would  appear:     [200) 

(1)  That  the  options  were  to  be  secured 
for  the  benefit  of  a  corporation  to  be  organ- 
ized by  Beard  and  Ramsdell,  and  that  the 
mill  owners  were  to  be  paid  principally  in 
the  stock  of  such  corporation; 

(2)  That  Stein,  the  successor  of  Beard 
and  Ramsdell,  had  no  title  personally  to  the 
property  he  pretended  to  sell,  but  that  he 
held  it  as  trustee  for  the  corporation  to  be 
organized; 

(3)  That  the  corporation  was  organized 
by  three  parties  who  held  but  twelve,  shares 
out  of  forty  thousand  shares,  one  of  the 
three  being  a  clerk  in  the  office  of  the  New 
York  firm,  and  the  other  two  acting  in  their 
interest; 

(4)  That  a  member  of  the  New  York  firm 
drew  the  proposition  by  which  Stein  offered 
to  sell  these  properties  to  a  corporation,  in 
which  the  member  himself  was  the  only  re- 
sponsible stockholder; 

(6)  That  the  owners  of  the  mil]  proper- 
ties know  nothing  of  the  organization  of  the 
eorporaNon,  or  of  its  acceptance  of  Stein's 
proposition  to  sell  his  properties  to  the 
straw-paper  company; 

(6)  That  the  stock  was  fixed  at  $5,000,- 
000  upon  the  idea  that  seventy  mills  would 
Join  in  the  combination,  but  as  a  matter  of 
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fact  only  fhirty-nine  joined;  that  but  $2,- 
788,000  was  paid  for  these  properties,  and 
that  $2,113,000  of  stock  was  distributed 
among  the  parties  who  got  up  the  corporar 
tion  without  any  distinct  consideration  be- 
ing received; 

(7)  That  the  mill  owners  received  stock 
which  was  worth  but  one  half  the  value  of 
that  which  they  supposed  they  would  re- 
ceive. 

Assuming  these  facts  to  have  made  out  a 
ease  of  fraud  in  the  organization  of  the 
straw-paper  company,  and  in  the  purchase 
of  the  mill  properties,  it  is  difficult  to  see 
how  tiiey  affect  the  validity  of  the  bonds  as 
a  whole,  the  right  of  the  trustee  to  foreclose, 
or  how  they  can  entitle  the  complainant  to 
compel  the  bondholders,  so  far  at  least  as 
they  were  innocent  holders,  to  set  off  their 
indebtedness  to  the  paper  company  for  stock, 
against  the  indebtedness  of  the  company 
upon  the  bonds. 

The  company  did,  in  fact,  go  through  fhe 
|S01]form  of  an  organization 'under  the  laws  of  the 
state  of  New  Jersey,  and  while  the  first  board 
of  directors  seem  to  have  been  mere  tools  in 
fhe  hands  of  the  Kew  York  firm  with  no  real 
interest  in  the  company,  they  appear  to  have 
conformed  to  the  letter  of  the  law,  and  until 
formally  dissolved  the  corporation  had  a  le- 
gal existence.  As  thus  organized  it  accepted 
a  proposition  from  Stein  to  purchase  the 
mills  for  $5,000,000,  namely,  $1,800  in  cash ; 
$1,000,000  in  bonds;  $1,000,000  in  preferred 
stock,  and  $2,908,200  in  common  stock  of  the 
paper  company,  "all  of  which,"  both  pre- 
ferred and  common,  "shall  be  fully  paid  and 
unassessable,  and  so  expressed  on  the  face 
of  the  certificates."  It  thus  appears  that 
the  entire  transaction  by  which  the  title  of 
the  thirty-nine  mills  was  finally  vested  in 
the  straw-paper  company  was  accomplished 
through  three  distinct  transfers:  First, 
from  the  several  ownern  of  these  properties 
to  Beard  and  Ramsdell;  second,  by  assi^- 
ment  from  Beard  and  Ramsdell  to  Stein; 
and,  third,  from  Stein  to  the  paper  company. 
It  also  appears  that  when  the  mortgage  was 
made  the  legal  title  to  the  property  was  in 
the  straw-paper  company;  and  that,  what- 
ever be  the  circumstances  connected  with  the 
organization  of  the  company  and  the  trans- 
fer from  Stein,  it  had  the  legal  right  to 
make  this  mortgage.  The  master  found  that 
all  of  this  issue  of  $1,000,000  in  bonds  was 
negotiated  and  sold,  and  is  now  outstanding, 
and  a  valid  obligation  of  the  paper  company; 
that  they  are  uie  same  tx>nd8  described  in 
the  mortgage,  and  that  they  are  now  due  and 
unpaid.  The  original  options  given  by  the 
owners  of  the  miU  properties  provided  that 
$766,000  should  be  paid  in  cash,  and  in  the 
facts  above  stated  it  appears  that  a  mem- 
ber of  the  Kew  York  firm  engaged  himself 
in  raising  money  to  pay  for  the  bonds, 
and  deposited  over  $800,000  with  the  trust 
company  to  be  disbursed  to  the  mill  own* 
ers. 

The  testimony  also  showed  that  the  bonds 
were  all  paid  for  in  full,  and  there  is  no  tea* 
timony  to  the  contrary.  The  decree  of  the 
dreoit  court  also  found  that  all  of  the 
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bonds  were  duly  issued,  negotiated,  and  told, 
and  were  outstanding  and  valid  c^ligationa 
of  the  company,  and  the  affirmance  of  that 
decree  by  the  court  of  appeals  showed  that 
also  to  be  its  'finding.  A  list  of  the  partie8{20S] 
to  whom  the  bonds  were  delivered  by  the 
Northern  Trust  Company  upon  the  request 
of  the  straw-paper  company  shows  that 
nearly  all  the  bonds  were  originally  issued 
to  Samuel  Untermeyer,  Philo  D.  Beard, 
John  D.  Hood,  to  members  of  the  Chicago 
firm,  and  others  more  or  less  connected  with 
the  organization  of  the  company.  But  the 
testimony  shows  tiiat  far  the  larger  part  of 
them  had  been  transferred  to  other  partira, 
presumably  for  the  purpose  of  raising  th* 
$800,000  deposited  with  the  trust  company. 
There  is  nothing  to  impugn  the  good  faith  of 
most  of  these  holdings.  It  is  true  that  these 
parties  in  disposing  of  the  bonds  allowed 
to  each  purchaser  of  a  $l,000-bond  $200  of 
preferred  and  $400  of  common  stock,  but 
they  did  not  seem  to  have  profited  by  thia 
themselves.  And  if  it  were  necessary  to  tbm 
n^otiation  of  the  bonds  to  give  a  bonus  in 
stmsk,  it  cannot  be  considered  in  the  light  of 
a  mere  donation.  Nor,  if  it  were  done  in 
good  faith,  would  it  necessarily  afford  a 
ground  of  complaint  to  dissenting  stock- 
holders. Oraham  v.  La  Crowe  A  U.  R.  Co. 
102  U.  S.  148,  20  L.  ed.  106.  Certainly,  if 
this  bonus  were  received  in  ignorance  of  the 
fraud  practised  upon  the  original  mill  own- 
prs,  and  simply  as  em  inducement  to  take  the 
bonds,  the  dissenting  stockholders  could  not 
compel  the  bondholders  to  submit  to  a  deduc- 
tion from  their  bonds  of  the  par  value  of  the 
stodc  received  as  a  bonus,  particularly  in 
view  of  the  fact  that  the  stock  might  turn 
out  to  be  worthless. 

In  addition  to  this,  however,  the  contract 
with  Stein  provided  that  the  stock  to  be  is- 
sued to  him  should  declare  upon  the  face  of 
the  certificates  to  be  fully  paid  and  unassess- 
able, and  we  know  of  no  principle  upon  which 
it  can  be  held  that  innocent  bondholders  can 
be  required  to  deduct  from  the  face  of  their 
bonds  the  amount  unpaid  upon  their  stock. 
The  very  authorities  which  hold  that  the 
declaration  that  the  stock  is  fully  paid  and 
unassessable  is  not  binding  upon  creditors, 
also  hold  that  the  corporation  cannot  repudi- 
ate it  and  proceed  to  collect  either  from  the 
person  receiving  the  stock  or  his  transferee 
the  unpaid  part  of  the  par  value.  Thus  in 
Soovill  V.  Thayer,  106  U.  S.  143,  163,  26  L. 
ed.  968,  973,  in  which  a  similar  declaration 
was  *held  to  be  invalid  against  creditors,  it[SOS] 
was  said:  "The  stock  held  by  the  defend- 
ant was  evidenced  by  certificates  of  full-paid 
shares.  It  is  conceded  to  have  been  the  con- 
tract between  him  and  the  company  that  he 
should  never  be  called  upon  to  pay  any  fur- 
ther assessments  upon  it.  The  same  eon- 
tract  was  made  with  all  the  other  sharehold- 
ers, and  the  fact  was  known  to  all.  As  be- 
tween them  and  the  cocaainy  this  was  a  per- 
fectiy  valid  agreement.  It  was  not  forbid- 
den by  the  charter  or  by  any  law  or  publk 
policy,  and  as  between  the  company  and  the 
stockholders  was  just  as  binding  as  if  it 
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ted  been  expressly  authorized  by  the  dutf- 
ter." 

There  is  no  doubt  that,  if  this  were  a  suit 
by  creditors  to  enforce  payment  of  the  un- 
paid portion  of  the  stock  subscription,  the 
fact  that  the  stock  certificates  declared  that 
they  were  fully  paid  and  unassessable  would 
be  no  defense;  but  it  Is  a  suit  of  stockhold- 
ers in  the  right  of  the  corporation,  and  as  be- 
tween the  corporation  and  its  stockholders 
the  declaration  that  the  shares  are  fully  paid 
up  and  unassessable  is  a  valid  one.  If  an 
action  by  the  corporation  would  not  lie  to  re- 
coyer  the  unpaid  part  of  the  subscription, 
then  such  unpaid  part  cannot  be  deducted 
from  the  bonds. 

Somewhat  different  considerations  apply 
to  those  who  took  part  in  the  organization  of 
the  company,  and  in  the  purchase  of  the 
fhirty-nine  mills,  and  who  received  the  bonds 
and  stock  of  the  paper  company  with  notice 
of  the  fraudulent  character  of  the  scheme. 
We  are  not  disposed  to  condone  the  offenses 
of  those  who,  through  Beard  and  Ramsdell 
and  their  assignee  Stein  as  their  agents, 
purchased  these  plants  for  f2,788,000,  and 
immediately  thereafter  went  through  the 
form  of  repurchasing  of  their  own  agents  (in 
fact,  of  themselves)  the  same  properties  at 
$6,000,000.  These  men  stood  in  the  light  of 
promoters  of  the  straw-paper  company.  A 
promoter  is  one  who  "brings  together  the 
persons  who  become  interested  in  the  enter- 
prise, aids  in  procuring  subscriptions,  and 
sets  in  motion  the  machinery  which  leads  to 
the  formation  of  the  corporation  itself." 
Cook,  Stock  k  Stockholders,  8  051-  Or,  as 
defined  by  the  English  statute  of  7  ft  8  Vict 
chap.  110,  S  3,  "every  person  acting,  by  what- 
[X04]ever  name,  in  the  forming  *and  establishing 
of  a  company  at  any  period  prior  to  the  com- 
pany" becoming  fully  incorporated.  See  al- 
so Lloyd,  Corporate  Liability  for  Acts  of 
Promoters,  17.  He  is  treated  as  standing  in 
a  confidential  relation  to  the  proposed  com- 
pany, and  is  bound  to  the  exercise  of  the  ut- 
most good  faith.  Lloyd,  Corporate  Liabil- 
ity, 18;  Denamore  Oil  Co.  v.  Densmore,  64 
Pa.  43;  Bosher  v.  Richmond  d  H.  Land  Co. 
89  Va.  4od,  16  S.  E.  360.  The  promoter  is 
the  agent  of  the  corporation  and  subject  to 
the  disabilities  of  an  ordinary  agent.  His 
acts  are  scrutinized  carefully,  and  he  is  pre- 
cluded from  taking  a  secret  advantage  of 
the  other  stockholders.  Cook,  Stock  St, 
Stockholders,  S  651.  "Accordingly,  it  has 
been  held  that,  if  persons  start  a  company, 
and  induce  others  to  subscribe  for  shares, 
for  the  purpose  of  selling  property  to  the 
company  when  organized,  Uiey  must  faithful- 
ly disclose  all  facts  relating  to  the  property 
which  would  influence  those  who  form  the 
company  in  deciding  upon  the  judiciousness 
of  the  purchase.  If  the  promoters  are  guilty 
of  any  misrepresentation  of  facts,  or  sup- 
pression of  the  truth  in  relation  to  the  char- 
acter and  value  of  the  property,  or  their  per- 
sonal interest  in  the  proposed  sale,  the  com- 
pany will  be  entitled  to  set  aside  the  trans- 
Action  or  recover  compensation  for  any  loss 
which  it  has  auffered."  Horaweti,  Priv. 
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Corp.  8S  201,  294,  546;  Veto  Bomhrent  Pkof> 
phate  Co.  V.  Brlanger,  L.  R.  6  Ch.  Div.  73; 
Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div.  372; 
Emma  Silver  Min.  Co.  v.  Orant,  L.  R.  11  Ch. 
Div.  918. 

In  those  cases  where  the  scheme  of  organi- 
zation gives  the  promoters  the  power  of  se- 
lecting the  directors  who  are  to  represent 
the  company  in  the  proposed  purchase,  they 
are  bound  to  select  competent  and  trust- 
worthy persons  who  will  act  honestly  in  the 
interest  of  the  shareholders.  A  purchase 
made  from  the  promoters  under  these  cir- 
cumstances will  not  bind  the  company  unless 
it  was  a  fair  and  honest  bargain."  Morawetz, 
Priv.  Corp.  S  546  ;y etc  Sombrero  Phosphate 
Co.  V.  Brlanger,  L.  R.  5  Ch.  Div.  73 ;  Brews- 
ter  V.  Hatch,  122  N.  Y.  349,  25  N.  E.  505; 
Simons  v.  Vutcon  Oil  d  Min.  Co.  61  Pa. 
202,  100  Am.  Dec.  628;  Tu>yoross  v.  Orant, 
L.  R.  2  C.  P.  Div.  469,  503;  Whaley 
Bridge  Calico  Printing  Co.  v.  Oreen,  L.  R. 
5  Q.  B.  Div.  Ill;  Thompson,  Liability  of  Of- 
ficers &  Agents,  218,  8  20. 

•It  is  true  that  the  options  were  taken[806] 
from  each  owner  of  the  thirty-nine  mill 
plants  severally,  and  that  no  mention  was 
made  of  the  number  that  were  to  be  taken 
into  the  new  corporation.  But  each  option 
contract  showed  that  it  was  the  purpose  of 
Beard  and  Ramsdell  to  organize  one  or  more 
corporations  with  a  capital  of  one  million 
preferred  and  three  millions  of  common 
stock,  and  with  a  bonded  indebtedness  of 
$1,000,000.  This  clause  of  itself,  as  well  as 
the  whole  scheme  of  the  contract,  indicates 
that  a  large  number  of  similar  options  were 
to  be  obtained,  and  that  one  or  more  large 
corporations  was  to  be  organized  to  conduct 
the  business.  It  goes  without  saying  that 
it  never  could  have  been  contemplated  that 
any  one  or  any  small  number  of  these  mills, 
which  were  comparatively  insignificant  af- 
fairs, were  to  be  reorganized  with  a  capital 
stock  of  $4,000,000.  The  oral  testimony  in- 
dicates that  it  was  the  nnderstanding  that 
all  the  straw-paper  mills  in  that  section  of 
the  country,  some  seventy  in  number,  were 
to  be  consolidated  into  the  new  corporation, 
and  such  upon  the  testimony  before  us  would 
appear  to  be  the  fact.  Now,  if  it  were  un- 
derstood by  the  owners  of  these  thirty-nine 
mills,  who  received  in  cash  and  stock  $2,788,- 
000  for  their  plants,  that  Beard  and  Rams- 
dell, who  held  themselves  out  in  the  optioK 
contracts  as  promoters  of  the  new  corpora- 
tion, were  to  transfer  these  options  to  Stein, 
and  that  the  latter  was  to  set  himself  up  as 
a  purchaser  and  resell  these  properties  to- 
the  new  corporation  for  $3,000,000,  it  is  im- 
possible to  suppose  that  they  would  have- 
consented  to  the  arrangement.  Bound  as 
these  promoters  were  to  deal  fairly  and  hon- 
estly with  the  stockholders  in  the  new  cor- 
poration, they  were  guilty  of  apparently  in- 
excusable conduct  in  excluding  the  mill  own- 
ers from  all  participation  in  organizing  the 
new  corporation,  putting  in  their  own  clerks 
as  directors,  and  paying  off  the  mill  owners 
in  stock  which  was  really  of  little  more  than 
half  the  value  they  must  have  expected  to- 
receive.    If  they  were  unable  to  obtain  op- 

43& 


Digitized  by 


Google 


20S-20e 


SuFHKiac  CoDST  OF  TBM  UimsD  Statbs. 


Oct.  TwmM, 


ttona  ap«>ii  only  tbirtr-aine  out  of  the  seventy 
mills,  they  should  nave  made  known  this 
fact,  or  at  least  given  these  mill  owners  the 
benefit  of  the  surplus  stock.  Of  course,  they 
[S06]were  entitled  to  charge  *a  reasonable  sum  for 
their  services  and  expenses,  but  the  parties 
who  represented  the  substantial  interests  in 
the  new  corporation  were  entitled  to  be  in- 
formed of  the  steps  taken.  We  think  that 
no  acquaintance  with  legal  principles  was 
necessary  to  apprise  these  parties  tnat  they 
were  not  dealing  fairly  with  the  owners  of  the 
mills  in  concealing  from  them  the  facts  con- 
nected with  this  purchase,  and  in  dealing 
with  the  property  as  if  they  themselves  were 
the  only  parties  in  interest. 

It  is  difficult,  however,  to  see  how  justice 
«an  be  done  by  a  reversal  of  the  decree  ap- 
pealed from.  This  is  a  decree  ordering  a 
foreclosure  and  sale  of  the  property  to  pay 
the  bonds,  to  which  the  bondholders  are 
dearly  entitled.  It  finds,  that  all  the  bonds 
were  duly  issued,  negotiated,  and  sold,  and 
that  they  are  outstanding  and  valid  obliga- 
tions of  the  company,  and  tiiat  they  are  now 
held  by  a  large  number  of  persons  who  have 
become  tiie  owners  thereof  for  a  valuable  con- 
bideration.  These  bonds  must  ultimately  be 
presented  for  redemption  from  the  proceeds 
of  sale,  and  we  see  nothing  in  the  decree  ap- 
plied from  to  prevent  an  inquiry  being  in- 
stituted as  to  their  validity  in  the  hands  of 
their  present  holders.  We  are  clearly  of 
opinion  that,  so  far  as  they  were  purchased 
for  a  valuable  consideration  by  innocent  hold- 
ers, they  are  not  subject  to  the  set-off 
claimed.  The  question  whether,  so  far  as 
they  are  held  by  parties  cognizant  of  the 
alleged  fraud,  they  are  subject  to  a  set-off,  is 
not  one  which  properly  arises  in  this  case, 
where  the  bonds  must  be  treated  as  an  en- 
tirety, but  is  a  defense  applicable  to  each  in- 
dividual bondholder.  Whether  the  corpora- 
tion, or  those  who  sue  in  its  behalf,  may  hold 
them  liable  for  the  par  value  of  the  stock 
or  are  confined  to  a  rescission  of  the  trans- 
action, is  a  question  upon  which  we  express 
no  opinion. 

We  are  therefore  of  opinion  that  the  de- 
cree of  foreoloaure  and  sole  appeated  from 
mutt  he  affirmed. 

Mr.  Jtutiee  SUvas  and  Mr.  Justice 
PeoUuun  concurred  in  the  result,  but  were 
of  opinion  that  the  question  of  fraud  was 
Irrderant  to  the  issue. 


l«»7] 


•WILLIAM  C.  GLASS,  Plff.  in  Err.. 

V. 

POLICE  JUKY  OP  THE  PAKISH  OF  OON- 
COKDIA. 

(See  8.  C.  Reporter's  ed.  207-210) 

Federal  jurisdiction — diverte  oitizenthip  in 
ease  of  auignment — purekaeer  at  judicial 
gale  as  assignee. 

A  parchaser  of  warrants  at  a  lodlelal  sale  no- 

Note. — /Li~to  Mvene  ciiUeniMp  M  ground 
•r  federal  furii<UctU>n, — see  notes  to  Bobercs 
V.  Lewis,  30  U  ed.  U.  S.  570:  Shlpp  v.  Will- 
iams. 10  C.  C.  A.  249 :  UasoD  v.  Dnnsgham,  9T 
C.  C.  A.  288. 
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der  aotborlty  of  an  order  of  the  probate 
court  Is  an  saslgnee  within  the  meaning  of 
the  act  o<  Congress  of  March  8,  1875,  which 
allows  an  assignee  ot  each  contracts  to  in* 
In  the  Federal  court  only  when  salt  might 
have  been  broagfat  In  that  court  U  no  assign- 
ment bad  been  made. 

[No.  229.] 

Bubmittad  Jtmuarf  8, 1900.    Decided  Jcmim- 
arv  t9, 1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  to  review  a  decision  dismissing 
a  suit  for  want  of  jurisdiction.  Affirmed. 

Statement  l^  Mr.  Chief  Justice  Follevt 
This  was  a  suit  brought  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Louisiana  by  William  C.  Glass,  a 
citizen  of  the  state  of  Missouri,  against  tiic 
parish  of  Concordia,  to  recover  on  certain 
warrants  or  orders  for  levee  work ;  and,  hav- 
ing been  dismissed  for  want  of  jurisdiction, 
came  to  this  court  on  the  following  certifi- 
cate: 

"This  cause  was  tried  at  the  present  tera 
of  the  court  solely  on  the  defendant's  ex- 
ception to  the  jurisdiction  of  the  court,  and 
it  appearing  from  the  jurisdictional  facts  al- 
leged in  plaintiff's  petition,  admitted  to  be 
true  by  said  exception,  that  the  warrants 
and  orders  sued  on  were  payable  to  the  order 
of  Matthew  Carr,  deceased,  who  was  a  citi- 
zen of  the  state  of  Louisiana,  and  were  as- 
sets of  his  estate,  and  that  the  plaintiff  ac- 
quired title  thereto  through  a  judicial  sals 
made  by  the  sheriff  of  the  parish  of  Concordia 
on  the  22d  day  of  May,  1808,  under  authori^ 
of  an  order  of  the  probate  court  of  said  par- 
ish having  the  administration  of  said  estato; 
that  plaintiff  *at  the  date  of  his  said  ^ur-[S08) 
chase  and  at  the  date  of  tiling  his  original 
petition  herein,  on  the  2d  day  of  November, 
1877,  was  a  citizen  of  the  state  of  Missouri, 
and  that  the  defendant  was  a  citizen  of  the 
state  of  Louisiana.  Under  the  state  of  facts 
the  only  question  at  issue  upon  the  trial  of 
said  exception  was  whether  the  case,  for  the 
purpose  of  jurisdiction,  comes  within  the 
followiiw  restriction  imposed  by  {  1  of  the 
act  of  Congress  approved  March  3,  1876; 
'Nor  shall  any  circuit  or  district  court  have 
cognizance  of  any  suit  founded  on  contract 
in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  re- 
cover thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promissory  notes, 
n^otiable  by  the  law  merchant,  and  bills  of 
exchange.'  And  the  court,  for  the  reasons 
set  forth  in  the  written  opinion  hereto  an- 
nexed and  made  part  hereof,  has  this  day 
maintained  the  defendant's  exception  to  the 
jurisdiction  of  this  court,  ana  dismissed 
plaintiff's  petition,  with  leave  to  amend,  if 
so  advised,  and  without  prejudice,  and  now 
grants  this  certificate  for  the  purpose  of  en- 
abling the  plaintiff  to  obtain  a  review  by  the 
Supreme  Oaurt  of  said  jurisdictional  ques- 
tion under  the  Stii  section  of  the  act  of  Con- 
gress approved  Mareh  S,  1891." 

176  V.  8. 


Digitized  by 


Google 


180». 


United  States  y.  Bellinobah  Bat  Boom  Uo. 


808-311 


Uesart.  J.  D.  Bonse  and  William 
Grkat  submitted  the  cause  for  plaintiff  in 
error. 

Xesara.  Edgar  H.  Farrar,  Benjamin 
F.  Jonaa,  Emeat  B.  Kmttsolinltt,  and 
Henry  Ik  Iduanis  submitted  the  cause  for 
defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[S08]  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Counsel  for  plaintiff  in  error  state  in  thdr 
argument:  "We  concede  that  neither  Carr, 
his  heirs,  nor  the  administrator  of  bis  estate, 
nor  the  sheriff  who  made  the  sale,  nor  the 
judge  who  ordered  the  sale,  possessed  the 
necessary  citizenship  to  sue  on  the  warrants 
in  the  circuit  court  at  the  time  this  action 
was  brought.  But  we  assert,  on  principle, 
that  a  purchaser  at  a  sale  made  by  authority 
|S09]of  a  probate  court  'derives  title  from  none  of 
these  sources,  but  takes  title  by  the  adjudica- 
tion of  the  law  acting  directly,  «n  rem,  upon 
the  property  itself." 

The  11th  section  of  the  judiciary  act  of 
1789  provided:  "Nor  shall  any  district  or 
circuit  court  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  con- 
tents if  no  assignment  had  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchange." 

In  8eri  v.  Pitot,  0  Cranch,  332,  3  L.  ed. 
240,  the  assets  of  an  insolvent  partnersliip 
passed  to  syndics  appointed  for  the  benefit 
of  creditors  under  the  laws  of  the  territory 
of  Orleans,  and  this  court  held  that  the 
syndics  could  not  sue  in  the  Federal  courts 
if  the  insolvents  could  not  have  done  so.  Mr. 
Chief  Justice  Marshall  said:  "The  circum- 
stance that  the  assignment  was  made  by 
operation  of  law,  and  not  by  the  act  of  the 
party,  might  probably  take  the  case  out  of 
the  policy  of  the  act,  but  not  out  of  its  letter 
and  meaning.  The  l^slature  has  made  no 
exception  in  favor  of  assignments  so  made. 
It  is  still  a  suit  to  recover  a  chose  in  action 
in  favor  of  an  assignee,  which  suit  could  not 
have  been  proi^ccuted  if  no  assignment  had 
been  made ;  and  is  therefore  within  the  very 
terms  of  the  law.  The  case  decided  in  4 
Cranch  was  on  a  suit  brought  by  an  adminis- 
trator, and  a  residuary  legatee,  who  were 
both  aliens.  The  representatives  of  a  de- 
ceased person  are  not  usually  designated  by 
the  term  'assignees,'  and  are  therefore  not 
within  the  words  of  the  act." 

The  applicable  language  of  the  1st  section 
of  the  act  of  March  3,  1875  (18  SUt  at  L. 
470,  chap.  137),  which  regulated  the  juris- 
diction of  the  circuit  courts  when  this  suit 
was  instituted,  was  as  follows:  "Nor  shall 
any  circuit  or  district  court  have  cognizance 
of  any  suit  founded  on  contract  in  favor  of 
an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  thereon 
if  no  assignment  had  been  made,  except  in 
eases  of  promissory  notes  negotiable  by  the 
law  merchant  and  bills  of  exchange." 

The  differences  between  this  provision  and 
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that  of  the  act  *of  1789  are  not  material  here.[210] 
8eri  v.  Pitot  was  decided  in  1810;  has  been 
cited  many  times ;  frequently,  with  approval, 
on  analogous  points  {Smith  v.  Fort  Scott  it 
A.  R.  Co.  99  U.  S.  398,  25  L.  ed.  437 ;  Coriin 
▼.  Black  Hatch  County,  105  U.  8.  659,  20  L. 
ed.  1136;  Mexiean  Nat.  R.  Co.  ▼.  Davidson, 
157  U.  8.  201,  39  L.  ed.  672,  15  Sup.  Ct  Rep. 
563 ) ;  though  criticised  in  Bushnell  v.  Ken- 
nedy, 9  Wall.  387,  19  L.  ed.  736,  has  never 
been  overruled,  and  is  decisive  of  the  present 
case. 

The  title  to  Carr's  estate  passed  on  his 
death  to  his  heirs.  La.  Rev.  Civil  Code,  arts. 
940  et  acq.  These  warrants  were  sold  at  a 
judicial  sale  under  authority  of  an  order  of 
the  probate  court  of  the  parish,  having  the 
administration  of  the  estate,  by  the  sheriff 
of  that  parish.  Glass  became  the  purchaser, 
and  the  adjudication  made  and  recorded  by 
the  sheriff  gave  him  title.  Rev.  Civil  Code, 
arts.  2622,  2623.  And,  moreover,  the  Code 
provided  that  "all  the  warranties  to  which 
private  sales  are  subject  exist  against  the 
heir  in  judicial  sales  of  the  property  of  suo- 
cessions."  Art.  2024;  Deloaoh  v.  Elder,  14 
La.  Ann.  673.  The  title  thus  obtained  did 
not  devolve  on  Glass  in  the  same  manner  aa 
the  law  devolves  title  by  its  own  operation 
on  an  executor,  an  administrator,  an  heir,  a 
universal  legatee,  or  a  receiver,  but  waa 
transferred  by  the  sale  and  the  adjudication. 
The  purchaser  at  sales  on  judgment  and  exe- 
cution similarly  obtains  tiUe  through  the  act 
of  the  executive  officer. 

Conceding  that  proceedings  in  settlement 
of  estates  in  probate  courts  are  in  themselves 
proceedings  in  rem,  yet  the  title  to  property 
ordered  to  be  sold  in  sucu  proceeidings  ia 
not  transferred  by  the  mere  order  of  sale, 
but  by  the  sale  taking  place  as  prescribed. 
Its  validity  depends  on  the  jurisdiction  of 
the  probate  court;  its  transfer  is  accom- 
plished in  the  designated  way  through  the 
designated  instrumentality. 

In  our  opinion  Glass  came  within  the  re- 
striction of  the  statute,  and  the  circuit  court 
correctly  held  that  jurisdiction  could  not  be 
sustained. 

Judgment  affirmed. 


•UNITED  STATES,  Appt^ 

V. 

BELLINGHAM  BAY  BOOM  COMPANY. 

(See  8.  C.  Reporter's  ed.  211-218.) 

Navigable  waters — obatruotitm  of,  iy  boom 
— boom  authorized  by  lau). 

1.  A  tog  boom  eonstmcted  In  a  manner  con- 
formable to  a  state  statute  at  a  time  when 
Congress  had  not  assumed  Inrlsdlctlon  over 
the  waters  In  question  Is  "affirmatively  au- 


[«"] 


NOTB. — Obttruetion  nf  navigable  stream  bv  log 
boom*. 

Unless  prohibited  by  statute,  riparian  owner* 
may  maintain  booms  In  rivers  which  are  float- 
able (or  logs,  so  long  as  they  do  not  violate 
any  public  law  or  obstruct  the  navigation  of  the 
river  by  any  method  In  which  It  may  be  used, 
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tborlMd  by  law,"  within  the  meaning  of  the 
river  and  harbor  act  of  1890,  i  10  (20  Stat, 
at  Jm  426),  wblch  prohibited  any  obstruction, 
"not  afflrmatlTGly  authorized  by  law,  to  the 
navigable  capacity  of  any  waters  In  respect 
to  wblch  the  United  States  has  jurisdiction." 

S.  A  log  boom  which  completely  blocks  up  the 
channel  of  a  navigable  river,  leaving  no 
space  for  the  free  passage  of  boats  and  ves- 
sels, altbongh  It  has  what  Is  termed  a  "trip," 
which  may  be  opened  for  the  passage  of  ves- 
sels. Is  not  authorized  by  1  Bill  (Wash.)  Ann. 
Stat.  I  1592,  which  provides  that  a  boom 
shall  be  so  constructed  as  to  allow  the  free 
passage  between  It  and  the  opposite  shore 
for  all  vessels  or  for  ordinary  purposes  of 
navigation,  and  such  boom  Is  therefore  not 
exempt  from  the  prohibition  of  the  river  and 
harbor  act  of  1890,  i  10,  prohibiting  obstrac- 
tlons  to  navigation  If  not  affirmatively  au- 
thorized by  law. 

8.  The  conformity  of  a  log  boom  to  the  pro- 
visions of  a  state  statute  so  as  to  exempt  It 
from  prohibition  under  the  river  and  harbor 

or  Infringe  upon  the  rights  of  other  riparian 
owners.  Stevens  Point  Boom  Co.  v.  Bellly,  44 
Wis.  298,  46  Wis.  287,  49  N.  W.  978. 

The  legislature  may,  by  general  law,  confer 
on  Individuals  rights  to  construct  booms  across 
water  ways  wblch  are  not  navigable  except  for 
■mall  boats  and  for  Boating  logs.  In  opposition 
and  paramount  to  the  public  right.  State  v. 
Elk  Island  Boom  Co.  41  W.  Ta.  796,  24  S.  E. 
(90. 

A  general  statute  Imposing  a  penalty  tor  ob- 
structing a  navigable  river  does  not  apply  to  a 
boom  company  whose  charter  gives  it  the  right 
to  maintain  a  boom  In  a  river  navigable  only 
tor  the  running  of  logs.  Edwards  v.  Wausau 
Boom  Co.  67  Wis.  463,  SO  N.  W.  716. 

Temporary  sheer  or  guide  booms  may  l>e  con- 
structed across  the  channels  of  a  floatable 
stream  as  Incident  to  the  reasonable  use  of  the 
stream  tor  running  and  securing  logs  In  order 
to  direct  them  Into  proper  places  In  which  to 
detain  them  for  use,  but  the  channel  must  not 
be  permanently  obstructed  to  navigation  by  such 
means.  Veazle  v.  Dwlnel,  60  Me.  479 ;  Oerrlah 
T.  Brown,  SI  Me.  256,  81  Am.  Dec.  569. 

Temporary  obstructions  of  the  channel  of  a 
river  navigable  for  floating  timber,  for  the  pur- 
pose of  preparing  and  securing  timber  for  future 
transportation  and  necessary  to  the  useful  navi- 
gation of  the  stream  at  suitable  seasons,  do  not 
violate  the  rights  of  others  If  they  are  In  the 
customary  and  contemplated  mode,  and  are  not 
unnecessarily  and  unduly  continued.  If  a  boom 
Is  Indispensable  to  a  reasonable  enjoyment  of 
the  stream  as  a  public  highway,  and  It  Is  dis- 
continued or  removed  in  a  reasonable  time  after 
the  necessity  tor  It  ceases,  Its  erection  during 
a  low  stage  of  water  when  the  stream  cannot 
be  used  for  floating  or  rafting  Is  not  unlawful. 
Harold  V.  Jones,  86  Ala.  274,  8  L.  R.  A.  406,  5 
So.  488. 

But  those  desiring  to  have  the  benedt  of  a 
boom  law  which  depends  on  usage  most  comply 
with  its  conditions  by  providing  an  opening  In 
the  boom  and  sorting  and  passing  through  the 
logs  of  other  persona  descending  the  river  as 
fast  as  can  reasonably  be  done.  Lowher  v. 
Wells.  13  How.  Pr.  404. 

A  boom  company  will  be  liable  for  needlessly 
and  wilfully  obstructing  by  Its  booms  a  stream 
navigable  for  floating  rafts,  logs,  and  timber, 
to  the  hindrance  and  consequent  Injury  of  per- 
sons driving  their  own  logs.  Watts  v.  Tltta- 
bawassee  Boom  Co.  S2  Mich.  203,  17  N.  W.  809. 

A  log  driving  company  has  no  right  to  throw 
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act  of  1800,  i  10,  Is  not  a  question  for  tb« 
state  courts  alone,  but  must  be  decided  by  • 
Federal  court  when  suit  Is  brought  for  an  In- 
junction against  the  boom  as  an  obstruction 
to  navigation  prohibited  by  the  Federal  law. 

[No.  21.J 

Suhmitted  Janwiry  IB,  1899.  Ordered  for 
oral  argument  March  IS,  J899.  Resubmit- 
ted December  15,  1899.  Decided  Januarn 
29, 1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  affirming  a  ju^ment  of  the 
Circuit  Court  dismissing  a  biu  for  injone- 
tion  against  a  log  boom  as  an  obstruction  to 
navigation.    Reversed. 

See  same  case  below,  48  U.  S.  App.  443,  81 
Fed.  Hep.  C58,  20  C.  C.  A.  647. 
The  facts  are  stated  in  the  opinion. 


a  boom  across  a  river  and  use  It  for  the  storlag 
of  logs  for  a  season  la  such  a  way  as  to  prevent 
the  use  of  the  river  by  other  persons  wishing 
to  drive  logs  therein.  McPheters  v.  Uoose  BIT- 
er  Log  Driving  Co.  78  Me.  329,  6  Atl.  270. 

A  boom  cannot  be  maintained  which  completo- 
ly  closes  the  stream.  Stevens  Point  Boom  Co. 
V.  Bellly,  40  Wis.  237,  49  N.  W.  978. 

A  boom  across  a  stream  Is  a  nuisance  If  at 
times  It  Interferes  with  the  use  of  the  stream 
by  those  who  have  a  right  to  navigate  It,  al- 
though the  principal  use  of  the  stream  may  bo 
for  floating  logs  and  the  boom  may  lawfully 
facilitate  the  logging  business.  Cincinnati 
Cooperage  Co.  v.  Com.  11  Ky.  L.  Rep.  629. 

It  a  river  Is  a  public  highway,  all  Impedi- 
ments to  Its  use,  such  as  booms,  are  nuisances. 
But  If  It  can  be  used  only  tor  certain  purposes 
the  riparian  owner  Is  bound  only  to  abstain 
from  obstructing  It.  Morgan  T.  King,  18  Barb. 
277. 

In  the  absence  of  statntory  authority  there 
Is  no  right  to  block  a  navigable  stream  by  booms. 
Enos  V.  Hamilton,  24  Wis.  668. 

A  boom  cannot  be  maintained  In  the  public 
waters  of  a  bay  In  such  a  way  as  to  cot  off  ac- 
cess to  a  wharf.  Union  Mill  Co.  v.  Shores,  69 
Wis.  476,  29  N.  W.  243. 

Usage  can  give  loggers  no  right  to  block  a 
navigable  stream  by  placing  a  boom  across  It  so 
that  vessels  cannot  pass  through.  Olfford  v. 
McArthur.  65  HIch.  635,  22  N.  W.  28. 

And  It  has  been  held  that  owners  of  property 
on  the  banks  of  a  navigable  river  have  no  right 
to  construct  booms  or  piers  In  It  without  the  au- 
thority of  the  legislature.  Leigh  v.  Holt,  8 
BIss.  838,  Fed.  Cas.  No.  8,220. 

And  that  a  pier  erected  In  the  Mississippi 
river  as  part  of  a  boom  for  logs,  with  no  other 
authority  than  that  arising  from  the  ownership 
of  the  adjacent  shore,  Is  an  unlawful  stmctnr* 
and  that  the  owner  will  be  liable  for  the  sink- 
ing of  a  boat  which  runs  against  It  In  the  dark. 
Atlee  V.  Northwestern  Union  Packet  Co.  21 
Wall.  389,  22  L.  ed.  610. 

So,  If,  to  catch  logs  coming  down  a  river,  the 
owner  throws  a  boom  across  a  stream,  he  will 
be  liable  for  the  Injury  caused  thereby  to  the 
owner  of  a  steamboat  which  is  prevented  by  the 
boom  from  reaching  Its  destination.  Crandell 
V.  Mooney,  28  U.  C.  C.  P.  212. 

But  the  owner  of  logs  Is  not  guilty  of  a  nui- 
sance in  booming  them  In  a  slough  leading  oS 
from  a  navigable  river  which  Is  at  times  dry,  al- 
though at  times  of  high  water  there  Is  water 
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Solicitor  General  John  K.  SlcharcU  sub- 
mitted the  cause  for  appellant: 

Until  Congress  assumes  control  of  navi- 
gable waters  within  a  state  the  state  may  by 
appropriate  legislation  regulate  the  use  of 
such  waters.  But  such  power  of  the  state  is 
always  subject  to  the  paramount  authority 
of  Congress  when  it  sees  fit  to  take  control. 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23 ; 
Willson  V.  Black  Bird  Creek  Marsh  Co.  2 
Pet.  245,  7  L.  ed.  412;  Pennsylvania  v. 
Wheeling  d  B.  Bridge  Co.  13  How.  518,  14  L. 
ed.  249;  Oilman  v.  Philadelphia,  3  Wall.  713, 
18  L.  ed.  00;  Pound  v.  Turck,  95  U.  S.  459, 
24  L.  ed.  526;  Wisconsin  v.  Duluth,  96  U.  8. 
370,  24  L.  ed.  668;  Newport  d  0.  Bridge  Go. 
V.  United  Statea,  105  U.  8.  470,  26  L.  ed. 
1143;  Cardwell  v.  American  Bridge  Co.  113 
U.  8.  205.  28  L.  ed.  959,  5  Sup.  Ct.  Rep.  423; 
Oibaon  v.  United  States,  166  U.  S.  269,  41  L. 
ed.  096, 17  Sup.  Ct  Rep.  678. 


The  words  "afBrmatively  authorized  by 
law"  refer  to  oongressiomil  action,  and  not  <A 
state. 

United  States  t.  Bums,  54  Fed.  Rep.  351. 

No  counsel  for  appellee. 

*Mr.  Justice  Peokluun  delivered  the  opitt-[Sll] 
ion  of  the  court: 

This  suit  was  commenced  in  the  circuit 
court  of  the  United  States  for  the  state  ot 
Washington,  northern  division.  The  govern- 
ment brought  it  under  the  direction  of  the 
Attorney  General,  to  obtain  an  injunction 
enjoining  the  defendant  from  further  contin- 
uing a  certain  boom  which  it  had  constructed 
across  the  Nooksack  river  in  that  state,  and 
to  obtain  the  removal  of  the  same  as  an  ob- 
struction to  the  navigation  of  that  river. 

The  defendant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
and  in  its  answer  it  denied  that  the  boom 


enough  to  admit  of  the  passage  of  steamboats, 
and  the  owner  can  recover  for  the  negligence  of 
a  steamboat  owner  In  numlng  against  the  boom 
and  releasing  the  logs.  Castner  v.  The  Dr. 
Franklin,  1  Minn.  73,  Oil.  SI. 

And  tbe  fact  that  a  boom  In  a  river  embraces 
a  portion  of  the  water  capable  of  being  navi- 
gated by  large  vessels  does  not  necessarily  con- 
stitute a  nuisance  which  may  be  abated  by  force. 
The  need  of  boom  facilities  to  make  tbe  floatage 
of  a  river  of  value  sbould  be  considered  In  any 
rules  laid  down  as  to  the  public  use  of  tbe 
stream.  The  City  of  Erie  v.  Canfleld,  27  Mich. 
479. 

Bo,  the  owner  of  land  to  low  water  mark  who 
operates  a  sawmill  npon  his  land  may,  to  facili- 
tate bis  business,  construct  a  boom  Into  the  river 
to  receive  bis  I(«s  If  he  does  not  Interfere  with 
the  right  of  tbe  pabllc  to  navigate  tbe  stream. 
Williamsburg  Boom  Ca  v.  Smith,  84  Ky.  872,  1 
8.  W.  765. 

A  proviso  In  the  charter  of  a  boom  company, 
that  the  boom  shall  not  extend  more  than  half 
way  across  the  stream,  and  that  navigation 
shall  not  be  Impeded,  will  not  prevent  the  main- 
tenance of  a  sheer  boom,  which,  when  necessary 
to  stop  tbe  running  of  the  \oga  and  gnide  them 
into  the  boom,  may  be  extended  entirely  across 
the  stream.  Suaqnehansa  Boom  Co.  v.  West 
Branch  Boom  Co.,  cited  In  121  Fa.  161. 

Tbe  extension  of  a  movable  sheer  boom  di- 
agonally across  the  navigable  diannel  of  the 
Mississippi  river  to  the  Wisconsin  shore  under 
authority  of  the  state  of  Minnesota  cannot  be 
complained  (rf  as  an  obstruction  to  navigation 
by  one  who  has  chosen  to  avail  himself  of  Its 
advantages.  In  order  to  escape  a  lien  for  sur- 
veying and  scaling,  nnder  the  state  law,  after 
the  l(«s  are  within  the  llmlta  of  the  state  of 
Minnesota,  where  neither  the  state  of  Wisconsin 
nor  tbe  United  States  makes  any  complaint 
Lindsay  *  P.  Oo.  v.  Unllen,  176  V.  S.  126, 
ante,  400,  20  Sup.  Ct  Rep.  S25. 

The  public  right  to  complain  of  the  placing  of 
booms  In  the  streams  of  the  state,  so  far  as  the 
■ame  are  not  onieasonable,  mast  be  held  to  have 
been  waived  by  the  passing  of  laws  for  the  for- 
mation of  boom  companies.  Atty.  Gen.  em  rel. 
Muskegon  Boom  Co.  v.  Bvart  Boom  Co.  84  Mich. 
462. 

Under  the  Michigan  statute  for  tbe  organisa- 
tion of  boom  companies  tbe  companies  have  the 
right.  In  the  streams  where  tbey  can  lawfully 
do  bnsiness,  to  construct  and  maintain  all  aeces- 
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sary  booms  for  that  purpose,  but  tbey  must  be 
constructed  and  used  In  such  a  manner  as  to  al- 
low free  passage  of  commerce  along  the  stream. 
Cobnm  v.  Muskegon  Boom  Co.  72  MIcb.  134,  40 
N.  W.  198. 

The  Nevada  statutes  authorise  persons  com- 
plying with  their  requirements  to  make  and  con- 
struct all  proper  and  necessary  booms  along 
streams  of  water  for  the  driving  of  logs,  pro- 
viding they  do  not  Interrupt  the  free  navigation 
of  the  stream.  Mandlebaum  v.  Bussell,  4  Nev. 
551. 

Boom  companies  organised  under  the  Wash- 
ington act  of  1895  have  no  right  to  Interfere 
with  tbe  navigation  or  use  of  the  stream  upon 
which  they  have  constructed  booms.  Carl  T. 
West  Aberdeen  Land  &  Improv.  Co.  18  Wash. 
616,  43  Pae.  890. 

And  the  presence  of  a  "trip"  which  may  be 
opened  for  the  passage  of  vessels  through  a 
boom  which  otherwise  completely  blocks  the 
channel  of  a  navigable  river  Is  held  In  the  prin- 
cipal case  not  to  comply  with  the  Washington 
statute  requiring  a  boom  to  be  so  constructed 
as  to  allow  free  passage  between  It  and  the 
opposite  shore  for  all  vessels  or  for  ordinary 
purposes  of  navigation. 

The  question  of  the  relative  power  of  general 
or  local  governments  to  permit  or  abolish  log 
booms  has  risen  In  other  cases  than  the  prlnci- 
I>al  case.  Thus  In  Queddy  Elver  Driving  Boom 
Co.  V.  Davidson,  10  Can.  Sup.  Ct.  222,  It  was 
held  that  the  New  Brunswick  legislature  could 
not  authorize  the  obstruction  of  a  tidal  naviga- 
ble river  by  the  erection  of  booms  therein.  The 
power  over  the  subject-matter  was  held  to  be 
in  the  dominion  of  Parliament 

In  the  absence  of  any  action  by  Congress  a 
state  may  authorize  the  construction  of  a  boom 
in  a  small  navigable  river  of  tbe  state  where  Its 
presence  would  do  more  good  than  harm. 
Pound  ▼.  Turck,  95  U.  S.  459,  24  L.  ed.  026; 
Heerman  v.  Beef  Slough  Mfg.  Boom,  Log  Driv- 
ing ft  Transp.  Co.  8  BIss.  834,  Fed.  Caa  No. 
6,320 ;  United  States  v.  Beef  Slough  Mfg.  Boom, 
Log  DrivlDg  *  Transp.  Co.  8  BIss.  421,  Fed.  Caa. 
No.  14,558. 

Where  a  river  forms  a  boundary  between  two 
states  each  may,  in  the  absence  of  legislation  by 
Congress,  authorize '  tbe  construction  of  booms 
within  its  own  territory.  J.  8.  Eeator  Lumber 
Co.  V.  St.  Croix  Boom  Corp.  72  Wla  62,  88  N. 
W.  529. 
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was  an  obstruction  to  the  naTigation  of  the 
[S12]river,  and  'alleged  that  it  was  duly  author- 
ized to  construct  and  maintain  it  by  virtue 
of  an  act  of  the  legislature  of  the  state,  and 
that  it  had  completed  the  structure  prior  to 
the  enactment  of  the  Federal  river  and  har- 
bor bill  on  the  19th  of  September,  in  the  year 
1800. 

The  authority  under  which  this  suit  was 
commenced  is  the  river  and  harbor  act  of 
1890,  approved  September  19  of  that  year 
(26  Stat,  at  L.  426,  454,  chap.  907),  the  10th 
section  of  which  resids  as  follows: 

"Sec.  10.  That  the  creation  of  any  obstruc- 
tion, not  affirmatively  authorized  by  law,  to 
the  navigable  capacify  of  any  waters,  in  re- 
spect of  which  the  United  States  has  juris- 
diction, is  hereby  prohibited.  The  continu- 
ance of  any  such  obstruction,  except  bridges, 
piers,  docks,  and  wharves,  and  similar  struc- 
tures erected  for  business  purposes,  whether 
heretofore  or  hereafter  created,  shall  consti- 
tute an  ofTense,  and  each  week's  continuance 
of  any  such  obstruction  shall  be  deemed  a 
.  separate  offense.  Every  person  and  every 
corporation  which  shall  be  guiltv  of  creating 
or  continuing  any  such  unlawful  obstruction 
in  this  act  mentioned,  or  who  shall  violate 
the  provisions  of  the  last  four  preceding  sec- 
tions of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  a  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  (in  the 
case  of  a  natural  person)  not  exceeding  one 
year,  or  by  both  such  punishments,  in  the 
discretion  of  the  court,  the  creating  or  con- 
tinuing of  any  unlawful  obstruction  in  this 
act  mentioned  may  bo  prevented  and  such 
obstruction  may  be  caused  to  be  removed  by 
the  injunction  of  any  circuit  court  exercising 
jurisdiction  in  any  district  in  which  such  ob- 
struction may  be  threatened  or  may  exist; 
and  proper  proceedings  in  equity  to  this  end 
may  be  instituted  under  the  direction  of  the 
Attorney  General  of  the  United  States." 

On  the  trial  it  appeared  that  the  Nooksack 
river  is  a  navigable  stream  having  its  source 
in  Whatcom  county,  state  of  Washington, 
and  runs  through  Whatcom  county  to  Bel- 
lingham  bay,  emptying  into  that  bay,  and 
thence  into  the  Pacific  ocean.  The  waters  of 
the  river  lie  wholly  within  Whatcom  county, 
and  they  are  navigable  from  its  mouth  for  a 
[213]distance  *of  several  miles  towards  its  source 
by  light  water  craft.  The  boom  in  question, 
built  by  the  defendant  company  at  a  point 
just  above  where  the  river  empties  into  the 
bay,  is  frequently  an  obstruction  to  the  navi- 
gation of  the  river  by  steamboats  and  other 
craft,  as  the  boom  crosses  the  channel  of  the 
river  and  entirely  fills  it,  excepting  that 
there  is  what  is  termed  a  "trip,"  which  may 
be  opened  and  vessels  pass  through  the  same 
on  their  way  up  and  down  the  river.  This 
"trip"  is,  however,  frequently  so  choked  and 
Modced  up  by  logs  and  driftwood  coming 
down  tiie  river  as  to  render  it  impossible  to 
open  it. 

The  defendant  during  the  continuance  of 
the  boom  has  from  time  to  time  expended 
moneys  for  the  improvement  of  the  naviga- 
tion of  the  river  by  removing  brush,  trees, 
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and  drift  from  the  mouth  thereof,  and  it  ha* 
removed  trees,  snags,  and  drift  from  the  chan- 
nel for  a  distance  of  from  15  to  20  miles  from 
the  mouth  of  the  river.  Navigation  for 
boats  and  water  craft  has  thereby  been  oob> 
siderably  facilitated,  but  at  the  same  timt 
the  olwtruction  to  the  navigation  of  the  rivflr 
by  reason  of  the  existence  of  the  boom  is  m*- 
terial  and  at  times  total.  The  river  is  used 
for  navigration  by  steamboats  and  small 
craft  for  a  distance  of  some  miles  from  its 
mouth.  One  of  the  chief  purposes  for  whidk 
the  river  is  used  is  as  an  ouuet  for  floating 
saw  logs  and  tini]>er  products  to  the  mills  imS 
to  market. 

The  circuit  court  was  of  opinion  that  as 
the  chief  value  of  the  Nooksack  river  as  a 
highway  is  for  the  floating  of  saw  logs,  that 
persons  and  corporations  having  to  use  it  for 
that  purpose  have  rights  equal  to  the  right* 
of  others  to  use  the  rjver  for  a  highway  for 
boats  and  vessels,  and  that  a  boom  at  the 
mouth  of  the  river  i>eing  necessary  for  gath- 
ering and  holding  logs  Is  to  be  regarded  as 
an  aid  to  the  use  of  the  river  for  a  lawful 
purpose,  and  entitled  to  protection,  the  same 
as  a  wharf  or  pier  constructed  at  a  place  for 
the  convenience  of  vessels ;  that  tne  bomn 
was  constructed  under  the  authority  of  the 
state  legislature,  and  it  was  for  that  reason 
excepted  from  the  provisions  of  the  10th  sec- 
tion of  the  act  of  Congress.  The  court  there- 
fore dismissed  the  bill.     72  Fed.  Rep.  686. 

*The  government  appealed  to  the  circuit{8l4J 
court  of  appeals  for  the  ninth  circuit,  and 
that  court  held  that  as  at  the  time  of  the 
building  of  the  boom  there  was  no  act  of  Con- 
gress on  the  subject,  and  a  state  statute  au- 
thorized the  building,  it  was  affirmatively 
authorized  by  law  within  the  meaning  of  the 
10th  section  of  the  act  of  Congress.  It  also 
held  that  whether  or  not  the  boom  was  con- 
structed in  strict  accordance  with  the  terms 
and  provisions  of  the  state  statute  could  not 
be  considered,  as  that  was  a  question  to  be 
determined  by  the  state,  and  not  by  the  Fed- 
eral court.  On  these  grounds  it  affirmed  the 
judgment  48  U.  S.  App.  443,  81  Fed.  Rep. 
668,  26  C.  C.  A.  647. 

It  is  evident  that  the  first  sentence  of  the 
10th  section  of  the  Federal  act  refers  to  an 
obstruction  created  after  the  passage  of  the 
act.  The  obstruction  prohibited  is  one  that 
is  "not  affirmatively  authorized  by  law,"  and 
the  section  then  provides  that  "the  continu- 
ance of  any  such  obstruction,  .  . 
whether  heretofore  or  hereafter  created, 
shall  constitute  an  offense,"  and  authority 
is  given  to  the  Attorney  General  to  cause  a 
suit  of  this  character  to  be  commenced. 

At  the  time  when  the  I>oom  was  construct- 
ed. Congress  had  not  by  any  legislation  as- 
serted its  authority  over  nor  taken  into  its 
own  jurisdiction  the  subject  of  obstruetionB 
to  the  navigation  of  this  river.  The  appro- 
priations made  by  Congress  in  different  years 
since  1884,  for  improvements  in  the  Nook- 
sack, among  other  rivers  in  the  territory  of 
Washington,  did  not  constitute  such  an  as- 
sumption of  jurisdiction  over  the  navigation 
of  the  Nooksack  river  as  to  prevent  th*  st«t« 
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from  legislating,  upon  the  subject.  Willam- 
ette Iron  Bridge  Co.  v.  Hatch,  125  U.  8. 
1,  31  L.  ed.  620,  8  Sup.  Ct  Rep.  811.  As 
Congress  had  not  assumed  such  jurisdic- 
tion either  at  the  time  of  the  passage  of  the 
act  by  the  legislature  of  Washington  permit- 
ting the  construction  of  a  l>oom  by  the  de- 
fendant, nor  at  the  time  of  its  actual  con- 
struction, then,  if  it  were  constructed  in  a 
manner  conformable  to  the  state  statute,  it 
was  affirmatively  authorized  by  law  at  the 
time  of  the  passage  of  the  act  of  Congress. 
It  is  contended  by  the  government  that  this 
term  refers  to  a  law  of  Congress,  and  does 
not  include  any  law  of  a  state  legislature. 
We  do  not  so  construe  {10. 

[S15]  'Congress,  it  must  be  assumed,  was  aware 
of  the  fact  that  until  it  acted  upon  the  sul>- 
jeet  of  navigable  streams,  which  were  entire- 
ly within  the  confines  of  a  single  state,  al- 
though connecting  with  waters  beyond  its 
boundaries,  that  such  state  had  plenary  pow- 
er over  the  subject  of  that  navigation,  and 
it  Icnew  that  when,  in  the  absence  of  any 
statute  of  Congress  on  the  subject,  an  ob- 
struction to  such  a  navigable  river  had  been 
built  under  the  authority  of  an  act  of  the 
legislature  of  the  state,  such  obstruction  was 
legal  and  allirmatively  authorized  by  law, 
bMause  it  was  so  authorized  by  the  law 
of  a  state  at  a  time  when  Congress  had 
passed  no  act  upon  the  subject.  When  Con- 
gress, in  1890,  passed  the  river  and  harbor 
bill  we  thinlc  the  expression  contained  in  3 
10  in  regard  to  obstructions  "not  affirmative- 
ly authorized  by  law,"  meant,  not  only  a  law 
of  Congress,  but  a  law  of  the  state  in  which 
the  river  was  situated,  which  had  been 
passed  before  Congress  had  itself  legislated 
upon  the  subject.  An  obstruction  created 
under  the  authority  of  a  state  statute  under 
rach  circumstances,  we  cannot  doubt,  was 
an  obstruction  "affirmatively  authorized  by 
law."  When,  therefore,  the  section  contin- 
ues, and  provides  that  "any  such  obstruc- 
tion, .  .  .  whether  heretofore  or  here- 
after created,"  shall  constitute  an  offense,  it 
referred  to  an  obstruction  as  described  in  the 
first  sentence  of  the  section,  namely,  an  "ob- 
struction not  affirmatively  authorized  by 
law."  If  the  obstruction  were  affirmatively 
authorized  by  a  law  of  the  state,  it  did  not 
come  within  the  condemnation  of  the  section, 
and  its  continuance  was  therefore  valid. 

The  power  of  Congress  to  pass  laws  for  the 
regulation  of  the  navigation  of  public  rivers, 
and  to  prevent  any  and  all  obstructions 
therein,  cannot  be  questioned.  When  Con- 
gress chooses  to  act,  it  is  not  concluded  by 
anytliing  that  the  states  or  that  individuals 
by  their  authority  or  acquiescence  have  done, 
from  assuming  entire  control  of  the  matter, 
and  abating  any  obstructions  that  may  have 
been  made,  and  preventing  any  others  from 
being  made  except  in  conformity  with  such 
regwations  as  it  may  impose.  The  ultimate 
power  of  Congress  over  the  whole  subject  is 

rS16]undoubted.  This  has  been  'decided  in  numer- 
ous cases,  and  in  the  case  of  Willamette  Iron 
Bridge  Co.  r.  Batch,  125  U.  S.  1,  31  L.  ed. 
620,  8  Sup.  Ct.  Rep.  811,  many  of  them  are 
referred  to  l^  Mr.  Justice  Bradley  in  deliv- 
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ering  the  opinion  of  the  court.  If,  howevcTr 
in  exercising  its  right  in  regard  to  the  Tega- 
lation  and  control  of  commerce,  private  prop- 
erty must  be  talccn,  the  government  i» 
obliged  to  malce  compensation  to  the  owner. 
Monongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  312,  336,  37  L.  ed.  463,  471, 13  Sup.  Ct. 
Rep.  622.  Whether  ordering  the  removal  of 
the  obstruction,  unaccompanied  by  the  actual 
talcing  of  the  property,  would  under  other 
circumstances  affect  the  question  of  compen- 
sation, it  is  not  necessary  to  here  decide,  as,, 
for  the  reason  hereafter  given,  the  boom  was 
an  unauthorized  obstruction,  and  subject  to- 
abatement  as  such  ifnder  the  act  of  Congress. 

As  this  defendant  claims  that  the  obstruc- 
tion in  the  river  was  affirmatively  authorized 
by  an  act  of  the  state  legislature,  we  must 
look  at  that  act  for  the  purpose  of  determin- 
ing the  validity  of  the  claim.  The  act  under 
which  the  boom  was  created  is  entitled  "An 
Act  to  Declare  and  Regulate  the  Powers, 
Rights,  and  Duties  of  Corporations  Organ- 
ize to  Build  Booms  and  to  Catch  Logs  and 
Timber  Products  Therein."  The  3d  section 
provides:  "Such  corporations  shall  have 
the  power,  and  are  hereby  authorized,  in  any 
of  the  waters  of  this  state,  or  the  dividing 
waters  thereof,  to  construct,  maintain,  and 
use  all  necessary  sheer  or  receiving  booms, 
dolphins,  piers,  piles,  or  other  structure  nec- 
essary or  convenient  for  carrying  on  the 
business  of  such  corporations:  Provided, 
That  such  Iwom  or  booms,  sheer  booms  or  re- 
ceiving booms,  shall  be  so  constructed  as  to 
allow  the  free  passage  between  any  of  such 
booms  and  the  opposite  shore  for  all  boats, 
vessels,  or  steam  crafts  of  any  kind  whatso- 
ever, or  for  ordinary  purposes  of  naviga- 
tion." 1  Hill,  Anno.  SUt.  (Wash.)  chap.  1, 
i  1502. 

The  reading  of  this  section  shows  that  the 
boom  authorized  to  t>e  constructed  was  one 
which  should  allow  the  free  passage  between 
the  boom  and  the  opposite  shore  of  boats,  ves- 
sels, etc.  The  evidence  shows  that  this  boom 
was  not  so  constructed,  because  it  crossed 
the  channel  of  the  river,  completely  blocking 
it,  and  left  no  space  for  the  free  passage  of 
•boats  and  vessels  between  the  end  of  the[217I 
boom  and  the  opposite  shore.  The  building  of 
the  so-called  "trip"  was  no  compliance  with 
the  act.  By  the  passage  of  the  river  and  har- 
I>or  bill,  containing  the  above-mentioned  lOth 
section,  Congress  had  acted  upon  the  subject, 
and  has  provided  for  the  removal  of  any  ob- 
struction to  a  navigable  river  with  the  excep- 
tions named  in  the  section.  When  the  At- 
torney General,  therefore,  acts  under  the  au- 
thority conferred  by  this  statute,  he  has  the 
right  to  call  upon  the  court,  upon  proper 
proofs  being  made,  to  enjoin  the  continuance 
of  any  obstruction  not  authorized  by  the 
statute,  and  the  court  has  jurisdiction,  and 
it  is  its  duty,  to  decide  the  question  whether 
the  existing  obstruction  is  or  is  not  affirma- 
tively authorized  by  law.  In  such  inquiry 
the  court  is  bound  to  decide  whether  the 
boom  as  existing  is  authorized  by  any  law 
of  the  state,  when  such  law  is  claimed  to  be 
a  justification  for  its  creation  or  continu- 
ance.   That  question  is  not  for  the   state- 

441 


Digitized  by 


Google 


S17-210 


SuPBEUB  CouBT  or  THE  UNmo)  States. 


Oor.  Tbbk, 


alone,  but  must  necessarily  be  decided  by  the 
Federal  court  in  the  course  of  exercising  the 
jurisdiction  conferred  upon  it  by  the  Federal 
statute.  We  therefore  cannot  concur  with 
the  views  of  the  circuit  court  of  appeals  upon 
this  subject. 

The  authority  cited  by  that  court  for  its 
position  was  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup.  Ct. 
Rep.  811.  In  that  case,  however,  there  had 
been  no  act  of  Congress  upon  the  subject  of 
the  navigation  of  the  Willamette  river,  and 
without  such  statute  it  was  held  that  the 
United  States  could  not.  bring  within  the 
•cope  of  its  laws,  obstructions  and  nuisances 
in  navigable  streams  within  a  state,  such  ob- 
structions and  nuisances  being  offenses 
against  the  laws  of  the  state  within  which 
the  navigable  waters  lie,  and  constitute  no 
E»ffense  against  the  United  States,  in  the  ab- 
lence  of  a  statute.  The  court  used  the  fol- 
lowing language: 

"There  must  be  a  direct  statute  of  the 
United  States  in  order  to  bring  within  the 
•cope  of  its  laws,  as  administered  by  the 
vourte  of  law  and  equity,  obstructions  and 
■uisancee  in  navigable  streams  within  the 
•tates.  Such  obstructions  and  nuisances  ar« 
jffensts  against  the  laws  of  the  states  within 
ivhich  the  navigable  waters  lie,  and  may  be 
[SlS^indicted  or  prohibited  'as  such;  but  they  are 
■ot  offenses  against  the  United  States  laws 
irhich  do  notexist ;  and  none  such  exvst  except 
what  are  to  be  found  on  the  statute  book. 
.  .  .  The  usual  case,  of  course,  is  OLat  in 
which  the  acts  complained  of  are  dearly  sup- 
ported by  a  state  statute;  but  that  ledUy 
makes  no  difference.  Whether  they  are  con- 
formable, or  not  conformable,  to  the  stafci  luw 
relied  on,  is  a  state  question,  not  a  Fcderil 
one.  The  failure  of  the  state  functionaries  to 
prosecute  for  breaches  of  the  state  law  doM 
not  confer  power  upon  United  States  fimo- 
tionaries  to  prosecute  under  a  United  Statu 
law,  when  there  is  no  such  law  in  existence.'' 

If  there  were  here  no  Federal  law  in  exist 
ence,  then  the  question  whether  the  booM 
wa.*  authorized  by  a  state  law,  or  complied 
with  its  provisions,  would  be  a  state  ques 
tion,  as  is  clearly  set  forth  in  the  above  ex- 
tract. But  the  Federal  law  having  been 
passed,  the  question  then  is  whether  the 
structure  is  permitted  by  that  law,  and  when 
that  law  says  it  may  continue,  if  affirmative- 
ly authorized  by  a  state  law,  the  question 
whether  it  is  so  authorized  becomes  in  effect 
a  question  whether  the  Federal  law  does  or 
does  not  permit  it.  If  it  is  authorized  by 
the  state  law,  then  the  Federal  law  provides 
that  it  may  continue;  and  whether  it  is  or  is 
not,  becomes  a  question  for  the  Federal 
court  to  decide. 

There  is  no  doubt  that  the  boom  in  ques- 
tion in  this  case  violates  the  statute  under 
which  it  was  built,  because  it  does  not  allow 
free  passage  between  the  boom  and  the  oppo- 
site <ihore  for  boats  or  vessels  as  provided 
for  in  the  Ktate  law.  For  this  reason  the 
government  was  entitled  to  a  decision  in  its 
favor,  and  tee  therefore  reverse  the  decrees 
ot  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  of  the  Circuit  Court  of  the 
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United  States  for  the  District  of  Washing- 
ton, Northern  Division,  and  remand  the  case 
to  the  Circuit  Court  for  further  prooeedingn 
in  accordance  with  this  opinion. 
So  ordered. 


•TOLEDO,  ST.  LOUIS,  &  KANSAS  Cmrr«Bi»i 
RAILROAD  COMPANY   et  al..  Petition- 
ers, 

V. 

CONTINENTAL  TRUST  COMPANY  OF 
NEW  YORK  et  al. 

DANA  A.  ROSE,  Petitioner, 

V. 

CONTINENTAL    TRUST    COMPANY    OF 
NEW  YORK  et  ak 

(See  8.  C.  Reporter's  ed.  219-221.) 

Certiorari — certifying  tranaoript  a*  printed 
by  olerk't  direction. 

A  printed  copy  of  the  transcript  of  record  from 
a  circolt  court,  wbicit  was  printed  under  the 
supervision,  direction,  and  control  of  the  clerk 
of  the  circuit  court  of  appeals,  under  and  pur- 
suant to  the  rules  of  that  court,  may  be  used 
without  being  reproduced  In  manuscript  by 
the  clerk.  In  furnishing  a  certified  copy  of 
the  record  of  the  case  as  required  by  rule  ST 
of  the  Supreme  Court  In  case  of  an  applica- 
tion for  certiorari  under  the  Judiciary  act  ot 
March  3,  1891,  i  6. 

[Nos.  500,  501.] 

BubnUtted  January  22,  1900. 
nary  29,  1900. 


Decided  Jmm- 


0' 


N  PETITIONS  for  writs  of  certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit,  accompanied  by 
a  motion  for  an  order  dispensing  with  the 
authentication  and  certification  of  the  tran- 
script of  the  record  of  the  Circuit  Court 
Petitions  denied. 

See  same  case  below,  06  Fed.  Rep.  497, 
36  C.  C.  A.  165. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  D.  Springer  and  Joha 
Ford  submitted  the  cause  for  petitioners  in 
No.  500.  Jf  r.  F.  Spiegelberg  was  with  them 
on  the  brief. 

.Vr.  Jolin  8.  Miller  submitted  the  cause 
for  petitioners  in  No.  501. 

Messrs.  E.  C.  Henderson,  WUlard 
Parker  Batler,  and  Henry  Crawford 
submitted  the  cause  for  respondents. 

Messrs.  Gary  d  Whitridge  filed  answers  to 
petitions  for  certiorari. 

*Mr.  Chief  Justice  FnUer  delivered  the(SU] 
opinion  of  the  court: 

These  petitions  for  certiorari  were  accom- 
panied by  a  motion  for  an  order  dispensing 
with  the  authentication  and  certification  Iqr 
the  clerk  of  the  circuit  court  of  appeals  for 
the  sixth  judicial  circuit  of  the  transcript 
of  the  record  of  the  circuit  court  of  the  Unit- 
ed States  for  the  northern  district  of  Ohio, 
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on  which  the  appeals  mentioned  in  the  pe- 
titions were  heard  and  submitted  to  and  de- 
cided by  said  circuit  court  of  appeals.  The 
cleric  of  the  circuit  court  of  appeals  has  cer- 
tified the  transcript  of  the  record  and  pro- 
ceedings in  that  court,  "except  the  trans- 
cripts from  the  circuit  court,  and  except 
[220] 'also  the  printed  briefs  of  counsel  filed  in  my 
ofiice  in  said  causes."  It  appears  that  the 
transcript  of  record  from  the  circuit  court 
was  duly  certified  by  the  clerk  of  the  circuit 
court,  was  filed  in  the  circuit  court  of  ap- 
peals, and  thereafter  was  printed  under  the 
supervision,  direction,  and  control  of  the 
clerk  of  the  circuit  court  of  appeals  under 
and  pursuant  to  the  rules  of  that  court,  and 
that  after  the  decision  of  the  cases  there, 
which  had  been  heard  and  decided  on  one 
record,  petitioners  requested  the  clerk  to  cer- 
tify, for  the  purpose  of  these  applications, 
the  transcript  so  printed  under  his  super- 
vision without  requiring  petitioners  to  pay 
the  entire  cost  of  a  reproduction  of  the 
same  in  m&nuscript,  but  that  the  clerk  re- 
fused to  make  any  deduction  by  reason  of 
the  premises,  and  insisted  that  he  had  no 
power  or  authority  so  to  do. 

Under  the  third  subdivision  of  rule  37  of 
this  court,  where  application  is  made  for 
certiorari  under  f  6  of  the  judiciary  act  of 
March  3,  1891,  it  is  provided  that  "a  certi- 
fied copy  of  the  entire  record  of  the  case  in 
the  circuit  court  of  appeals  shall  be  fur- 
nished to  this  court  by  the  applicant,  as 
part  of  the  application." 

The  table  of  fees  and  costs  in  the  circuit 
court  of  appeals,  established  by  this  court 
in  pursuance  of  the  act  of  Congress  of  Feb- 
ruary 19,  1897  (169  U.  8.  740,  42  L.  ed. 
1224,  Appx.  IV,  18  Sup.  Ct.  Bep.  XLIX.) 
provides  that  the  clerks  of  the  circuit  courts 
of  appeals  may  diarge,  among  other  items, 
for: 

Affixing  a  eertifloate  and  a  seal  to  any 

paper $1  00 

Preparing  the  reoord  for  the  printer, 
indexing  the  same,  supervising  the 
printing,  and  distributing  the 
copies,  for  each  printed  page  of  the 
record  and  index. 25 

Making  a  manuscript  copy  of  the  rec- 
ord, when  require!  by  the  rules,  for 
each  one  hundred  words  (but  noth- 
ing in  addition  for  supervising  the 
printing) 20 

The  reoord  in  these  cases  having  been  pre- 
pared for  the  printer,  indexed,  the  printing 
supervised,  and  copies  thereof  distributed  by 
the  clerk  of  the  circuit  court  of  appeals,  and 
the  clerk  having  been  paid  therefor,  we  are 
(SSl]of  opinion  that  *our  rule  would  have  been 
fully  complied  with  by  the  certificate  of 
that  clerk  to  one  of  the  printed  copies  which 
he  had  so  prepared,  indexed,  supervised,  and 
distributed,  and  which  he  therefore  knew 
was  an  accurate  transcript  of  the  record 
from  the  circuit  court;  and,  as  it  is  shown, 
and  is  not  denied,  that  the  printed  copies 
furnished  us  are  in  fact  correct  copies  of 
the  circuit  court  record,  we  have  treated 
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them  as  if  that  record  had  been  duly  certified 
to  us  by  the  clerk  of  the  circuit  court  of  ap- 
peals. 
The  applications  for  certiorari  are  denied. 


ELLIS    H.    ROBERTS,    Treasurer    of    the 
United  States,  Petitioner, 

V. 

UNITED  STATES  e*  rel.  MARIE  A.  VAL- 
ENTINE. 

(See  8.  C.  Reporter's  ed.  219-221.) 

Board  of  audit  eertifioate*  of  Dittriot  of  Co- 
lumbia— redemption  of,  by  payment  of 
judgment — assignee  of — mandamus — mtn- 
isterial  act — con«(n(ctton  of  statute  by 
officer. 

1.  Certlflcatea  of  the  board  ot  aadit  of  the 
District  of  Columbia,  Issued  pursuant  to  the 
act  of  Congress  of  June  20,  1874,  {  6,  were 
redeemed,  within  the  meaning  of  the  act  ot 
Aogust  IS,  1894,  providing  for  the  payment 
of  additional  Interest  tbereon,  when  a  judg- 
ment of  the  court  of  claims  based  solely  on 
such  Instruments  was  paid  by  the  Treasurer 
of  the  United  States. 

2.  A  judgment  roll  of  record  In  the  court  of 
claims,  showing  precisely  the  claim  for  which 
the  judgment  was  recovered.  Is  record  evi- 
dence to  the  Treasurer  of  the  United  States, 
when  he  pays  the  judgment,  that  be  has  paid 
the  claim  for  which  It  was  rendered. 

3.  Assignees  of  audit  certificates,  who  are  en- 
titled under  the  act  of  Congress  of  August 
18,  1894,  to  a  residue  of  unpaid  legal  Inter- 
est thereon,  include  an  assignee  who  became 
such  after  the  payment  of  the  certificates. 

4.  The  duty  of  the  Treasurer  of  the  United 
States  to  pay  Interest  on  audit  certificates 
pursuant  to  the  act  of  Congress  of  August 
13,  1894,  Is  plain,  lm[>eratlTe,  and  entirely 
ministerial,  and  therefore  may  be  enforced  by 
mandamus,  although  It  requires  to  some  de- 
gree a  construction  of  a  statute  by  the  oOcer. 

[No.  86.] 

Argued  December  IS,  1899.    Decided  Febru- 
ary  5,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  Court  , 
of  Appeals  of  the  District  of  0>lumbia 
to  review  a  decision  affirming  a  judgment  of 
the  Supreme  Court  of  the  District  ordering 
a  writ  of  mandamus  to  the  Treasurer  of  the 
United  States.     Affirmed. 

See  same  case  below,  13  App.  D.  C.  38. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  A.  Howard  argued  the  cause 
and,  with  Solicitor  General  John  K.  Rich- 
ards, filed  a  brief  for  petitioner. 

Mr.  B.  E.  Valentine  argued  the  cause 
and  filed  a  brief  for  respondent. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Peekham  delivered  the  opin-[SSS] 
ion  of  the  court  t 

A  writ  of  certiorari  was  issued  in  this 
case  to  the  court  of  appeals  of  the  District 
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of  Columbia,  for  the  purpose  of  reviewing  a 
Judgment  of  that  conrt  affirming  a  judgment 
of  the  supreme  court  of  the  District,  which 
awarded  to  the  relator,  Marie  A.  Valentine, 
a  writ  of  mandamus  to  compel  the  peti- 
tioner, who  is  the  Treasurer  of  the  United 
States,  to  pay  her,  as  assignee,  a  residue  of 
2.35  per  centum  interest  upon  certain  certifi- 
cates issued  by  the  board  of  audit  of  the  Dis- 
trict of  Columbia  pursuant  to  the  provisions 
of  S  6  of  the  act  approved  June  20,  1874,  en- 
titled "An  Act  for  theOovernment  of  the  Dis- 
trict of  Columbia,  and  for  Other  Purposes." 
18  Stat  at  L.  IIG,  118,  chap.  337. 

The  facts  upon  which  the  controversy 
arises  are  uncontradicted,  and  are  as  fol- 
lows: One  Charles  E.  Evans,  who,  previous 
to  1874,  had  done  a  large  amount  of  work 
for  the  Di:itrict  in  laying  concrete  and  brick 
pavements  in  the  city  of  Washington,  duly 
presented  his  claims  on  that  account  to  the 
board  of  audit  constituted  under  the  act 
above  mentioned,  which  board,  after  an  ex- 
amination of  such  claims,  executed  on  the  1st 
of  August,  1874,  the  two  certificates  which 
form  the  basis  of  the  claim  of  the  relator, 
each  certificate  being  dated  on  that  day,  one 
of  which  acknowledged  an  indebtedness  to 
him  on  the  part  of  the  District  of  Columbia 
of  $10,616.25  and  the  other  $909.40.  They 
were  not,  however,  delivered  to  Evans,  be- 
cause at  the  time  they  were  made  a  claim 
had  been  set  up  by  the  authorities  of  the  Dis- 
trict that  Evans  was  liable  for  the  expense 
of  repairs  which  were  needed  on  pavements 
laid  by  him  (which  claim,  however,  as  it 
afterwards  appeared,  was  not  well  founded), 
and  the  board  of  audit,  instead  of  deliver- 
ing the  certificates  to  Evans,  withheld  them 
from  him,  and  at  or  about  their  date  de- 
livered them  to  the  commissioners  of  the  Dis- 
trict, who  held  them  as  collateral  security 
for  the  payment  of  any  liability  of  Evans  for 
the  repairs  mentioned.  They  remained 
from  August,  1874,  until  June  9,  1890,  in  a 
[SS3]*tin  box  in  the  office  of  the  Treasurer  of  the 
United  States,  who  held  it  and  its  contents 
subject  to  the  control  of  the  commissioners 
of  the  District. 

By  reason  of  this  refusal  to  deliver  the 
certificates  and  their  retention  in  the  hands 
of  the  Treasurer,  Evans  was  unable  to  avail 
himself  of  the  right  given  by  the  act  of  1874 
to  exchange  such  certificates  for  the  3.05 
bonds  mentioned  in  that  act,  and  for  the 
same  reason  he  was  unable  to  avail  himself 
of  the  provisions  of  {i  9  of  the  act  approved 
June  16,  1880  (21  Stat  at  L.  284,  chap. 
243),  providing  for  the  redemption  of  the 
certificates  created  by  the  act  of  1874.  An 
action  was  therefore  commenced  in  Decem- 
ber, 1880,  in  the  court  of  claims  by  the  as- 
signee of  Evans  to  recover  judgment  against 
the  District  of  Columbia  upon  those  certifi- 
cates, under  the  provisions  of  §  1  of  the  above 
act  of  1880.  In  this  action,  in  addition  to 
the  claims  upon  the  certificates  already  men- 
tioned, Fisher,  the  assignee,  included  a  large 
amount  of  other  claims  against  the  District, 
which  had  also  been  assigned  to  him  by  Ev- 
ans. 

In  1384,  Congress  passed  an  act,  approved 


July  6,  1884  (23  SUt  at  L.  123,  131,  chap. 
227),  providing  that  no  payment  should  M 
made  of  any  certificate  issued  under  the  act 
of  1874  that  sho<ild  not  be  presented  for  pay- 
ment within  one  year  from  the  date  of  th« 
approval  of  the  act  of  1884. 

After  its  commencement  (the  certificate* 
still  remaining  in  the  custody  of  the  Treas- 
urer) the  action  above  mentioned  continued 
pending  until  some  time  daring  the  Decem- 
ber term,  1889,  of  the  court  of  claims,  when 
the  executors  of  the  will  of  Fisher,  the  as- 
signee, were  substituted  as  parties  plaintiff 
in  the  action  upon  the  suggestion  of  the 
death  of  Fisher  having  been  duly  made  upon 
the  record,  and  the  action  was  revived  in  the 
names  of  the  executors  of  Fisher's  will. 

In  June,  1890,  a  settlement  of  that  action 
was  agreed  upon,  by  the  terms  of  which  the 
two  certificates  were  to  be  delivered  to  the 
plaintiffs,  and  the  other  matters  in  dispute 
therein  were  to  lie  withdrawn  from  the  court 
by  the  discontinuance  of  the  action.  Pursu- 
ant to  that  settlement  and  on  June  9,  1800, 
imder  the  advice  of  the  Assistant  Attorney 
General  in  charge  of  the  case,  the  certificate 
were  delivered  to  the  plaintifiT's  *attomey,[S84] 
who  thereupon  presented  them  to  the  Treas- 
urer and  requested  him,  in  his  capacity  as 
ea  offloio  commissioner  of  the  sinking  fund  of 
the  District  of  Columbia,  to  issue  in  ex- 
change for  them  the  3.65  bonds  authorixed 
by  the  act  of  Congress  of  1874.  The  Treas- 
urer refused  to  rMeem  the  certificates  or  to 
ibsue  bonds  for  the  payment  thereof,  or  in 
any  way  to  pay  the  same,  until  the  parties 
had  obtained  a  judgment  in  the  court  ol 
claims  in  the  action  already  mentioned, 
which  should  provide  for  their  payment 
Accordingly  the  plaintiffs  in  that  action 
asked  and  obtained  leave  to  amend  their  pe- 
tition by  striking  out  all  reference  to  any 
other  causes  of  action  than  those  upon  these 
two  certificates.  .The  amendment  was  con- 
sented to  by  the  Assistant  Attorney  General, 
and  on  June  12,  1890,  a  judgment  was  duly 
obtained  in  favor  of  plaintiffs  and  against 
the  District  of  Columbia  for  the  recovery, 
"in  the  manner  provided  by  the  act  of  June 
16,  1880,  chapter  243,"  of  the  sums  men- 
tioned in  the  certificates.  The  judgment 
roll  in  the  case  contained  the  petition  in 
which  these  particular  certificates  were  set 
out  in  full,  and  it  showed  that  the  judgment 
entered  by  the  court  of  claims  was  recovered 
on  those  certificates  and  on  them  alone. 
There  was  thus  evidence  on  record  which 
showed  the  cause  of  action  on  which  the 
judgment  was  based.  On  September  12, 
1800,  the  Treasurer  paid  these  certificate* 
with  interest  from  their  date,  August  1, 
1874,  to  September  11,  1890,  at  3.65  per  cen- 
tum, by  paying  the  judgment  entered  by  the 
court  of  claims.  Subs^uenUy  to  that  tim* 
the  executor!)  of  Fisher,  the  assignee  of  Ev- 
ans, assigned  to  one  Robinson  all  interest  in 
thf  claims  and  demands  against  the  District, 
and  Robinson  subsequently  assigned  th* 
same  to  the  relator.  Thus,  some  sixteen 
years  after  the  certificates  had  been  duly 
made  under  the  authority  of  the  act  of  1874 
they  were  finally  redeemed,  the  delay  having 
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ben  OLUsed  by  tbeir  retention  u  above 
•tated  and  by  the  refusal  of  the  Treasurer  to 
deliver  them  to  their  owner. 

On  August  13,  1894,  Congress  passed  an 
act  (28  Stat  at  L.  277,  chap.  279),  the  first 
section  of  which  reads  as  follows: 

"That  the  Treasurer  of  the  United  SUtes 
is  hereby  directed  to  pay  to  the  owners,  hold- 
CSS6]er8,  or  assignees  of  all  board  of  audit 'certifi- 
cates redeemed  by  him  under  the  act  ap- 
proved June  16,  1880,  the  residue  of  two  and 
thirty-five  hundredths  per  centum  per  an- 
num of  unpaid  legal  rate  interest  due  upon 
said  certificates  from  tbeir  date  up  to  the 
date  of  approval  of  said  act  providing  for 
their  redemption." 

The  relator  as  assignee,  by  her  attorney, 
made  demand  upon  the  Treasurer  for  the 
payment  of  the  balance  of  the  interest  as 
provided  for  in  the  above  act,  and  on  Novem- 
ber 3,  1897,  the  Treasurer  refused  such  de- 
mand, and  wrote  the  following  letter  to  the 
attorney: 

Sir:  Your  letter  of  the  27 th  ultimo.  In- 
closing a  petition  for  the  payment  of  inter- 
est on  certain  board  of  audit  certificates,  un- 
der the  act  of  Congress  approved  August 
13,  1894,  is  received. 

You  will  note  that  the  act  referred  to  pro- 
vides for  additional  interest  to  be  paid  only 
upon  board  of  audit  certificates  redeemed  by 
the  Treasurer  under  the  act  of  June  16, 1880. 
Neither  of  the  certificates  recited  in  your 
petition  was  redeemed  by  the  Treasurer,  and 
they  are  ndt  in  his  possession. 

You  state  that  certain  judgments  of  the 
court  of  claims  were  issued  in  lieu  of  these 
certificates.  These  judgments  were  paid  by 
this  office  in  the  manner  prescribed  by  law, 
but  neither  of  them  states  that  they  were  is- 
sued in  lieu  of  or  upon  debts  of  the  District 
of  Columbia  represented  by  board  of  audit 
certificates. 

The  Treasurer  has  therefore  no  authority 
to  pay  the  additional  interest  you  demand. 

The  forgoing  facts  were  set  forth  in  the 
petition  of  the  relator  to  the  supreme  court 
of  the  District  of  Columbia  asking  for  a 
mandamus  to  compel  the  Treasurer  to  make 
the  payment  demanded. 

In  answer  to  the  petition  the  Treasurer 
alleged  "that  the  certain  board  of  audit  cer- 
tificates, so  called,  in  the  said  petition  men- 
tioned, namely,  the  certificates  numbered 
8879  and  19,429,  were  not  redeemed  by  him 
(SS6]or  any  person  holding  the  office  of  'Treas- 
urer of  the  United  States  at  any  time,  and 
that  the  only  moneys  paid  by  any  Treasurer 
of  the  United  States  on  account  of  any  of  the 
matters  or  things  in  the  said  petition  men- 
tioned as  having  relation  to  the  said  certifi- 
cates, or  either  of  them,  were  paid  upon  cer- 
tain judgments  of  the  court  of  claims  of  the 
United  States,  as  appears  by  the  transcript 
from  the  records  of  the  Treasury  Depart- 
ment of  the  United  States,  hereto  annexed 
and  made  part  hereof,  and  that  the  defend- 
ant has  no  oificial  knowledge,  nor  has  he  any 
official  record  in  his  office,  showing  or  tend- 
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ing  to  show  upon  what  claim  or  claims  either 
of  the  said  judgments  was  based." 

Nothing  but  a  transcript  of  the  decree  con- 
tained in  the  judgment  roll  was  annexed  to 
the  return.  The  relator  demurred  to  the  re- 
turn, and  upon  these  pleadings  the  cause 
came  on  for  hearing  before  the  supreme 
court,  which  ordered  a  writ  of  mandamus  to 
issue  as  prayed  for.  Upon  appeal  to  the 
court  of  appeals  that  court  affirmed  the  judg- 
ment, and  the  Treasurer  applied  for  and  ob- 
tain^ a  writ  of  certiorari  for  the  purpose 
of  procuring  a  review  of  the  judgment  by 
this  court. 

Upon  reading  the  return  made  by  the 
Treasurer  to  the  petition  for  the  writ  it 
will  be  seen  that  the  facts  upon  which  he 
bases  his  defense  are  that  he  did  not  redeem 
the  certificates  in  question,  and  that  the  only 
monqrs  paid  t^  any  Treasurer  of  the  United 
States  were  paid  on  this  judgment  of  the 
court  of  claims  already  mentioned,  and  that 
it  did  not  appear  in  any  official  record  in  his 
office  upon  what  claim  or  claims  the  judg- 
ment of  the  court  of  claims  was  based. 

The  first  question  which  arises,  therefore, 
on  this  record  is  whether  the  Treasurer  did 
redeem  these  certificates  within  the  meaning 
of  the  act  of  1894.  The  act  of  1884  ( 23  SUt. 
at  L.  131,  chap.  227,  supra)  did  not  prohibit 
tbeir  redemption,  for  they  were  in  suit  under 
the  provisions  of  S  1  of  the  act  of  1880,  long 
before  the  passage  of  the  act  of  1884,  and 
provision  was  mi^e  In  the  act  of  1880  for  the 
payment  of  the  judgments  rendered  by  the 
court  of  claims  upon  presentation  to  the  Sec- 
retary of  the  Treasury  of  a  certified  copy  of 
such  judgmente.  That  they  might  be  founded 
upon  certificates  was  immaterial,  for  it  *can-[SST] 
not  be  supposed  that  Congress  by  the  act  of 
1884  meant  to  prohibit  the  payment  of  cer- 
tificates  which  were  in  suit  under  the  act  of 
1880,  and  upon  which  judgment  might  there- 
after be  rendered  by  the  court  of  claims. 
Full  effect  can  be  given  -to  the  act  of  1884  by 
confining  it  to  the  prohibition  of  payment  of 
certificates  which  might,  after  the  year,  be 
presented  in  that  form  for  payment,  leavins 
the  provisions  for  payment  on  suit  brought 
under  the  act  of  1880  in  full  force. 

Taking  this  case  as  made  by  the  record, 
we  find  that  it  is  not  disputed  that  the  cer- 
tificates were  issued  under  the  act  of  1874, 
duly  signed  by  the  board  of  audit  therein 
provided  for,  and  delivered  (without  the  con- 
sent of  Evans)  to  the  authorities  of  the  Dis- 
trict upon  their  unfounded  claim  that  they 
were  entitled  to  their  possession  as  collater- 
al security  as  already  stated.  It  is  not  dis- 
puted that  an  action  was  commenced  in  the 
court  of  claims  under  the  act  of  1880  to  re- 
cover against  the  District  of  Columbia  upon 
the  certificates,  as  well  as  upon  other  claims 
against  the  District.  It  is  not  disputed 
that  upon  a  compromise  made,  all  other 
causes  of  action  were  stricken  from  the  pe- 
tition, that  the  petition  as  amended  con- 
tained a  full  description  of  the  certificates, 
and  an  allegation  that  they  were  issued  by 
the  board  of  audit  under  the  act  of  1874,  and 
that  judgment  was  recovered  upon  such  cer- 
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tiflcates,  and  upon  them  only,  and  for  their 
payment  pursuant  to  the  act  of  1874,  and 
that  pursuant  to  that  judgment  the  Treas- 
urer paid  the  amount  thereof,  together  with 
interest  on  the  certificates  from  the  date  of 
tiieir  issue  in  1874  to  September  11,  1890, 
the  day  before  their  payment. 

Upon  these  facts  we  have  no  donbt  that 
the  certificates  were  redeemed  within  the 
meaning  of  the  act  of  1894.  At  the  time  of 
the  judgment  in  the  court  of  claims  they 
were  in  the  hands  of  the  plaintiff  in 
the  action  mentioned,  and  were  valid 
instruments  in  his  hands,  and  his  sole 
cause  of  action  was  based  upon  them, 
and  the  judgment  entered  by  the  court  of 
claims  secessarUy  declared  their  validity 
and  the  right  of  plaintiff  to  have  the  same 
paid  as  stated  in  the  judgment  When  the 
Treasurer  subsequently  paid  that  judgment, 
did  he  not  therein  and  thereby  redeem  these 
[M8]certiflcatesT  If  the  certificates  'themselves 
had  been  presented  to  the  Treasurer  and  he 
had  paid  them,  they  would  then,  of  course, 
have  been  redeemed.  Were  they  any  the  leas 
redeemed  because  an  action  had  been  brought 
upon  them  and  the  court  had  declared  their 
validity  and  directed  their  payment,  by  a 
judgment  duly  entered  to  that  effect,  which 
judgment  was  subsequently  paid  by  the 
Treasurer?  Such  payment,  it  seems  to  us, 
was  a  redemption  of  the  certificates  within 
the  meaning  of  the  act. 

The  evident  purpose  of  the  act  of  1894  was 
to  give  the  balance  of  interest  between  3.6d 
and  6  per  centum  to  those  persons,  or  their 
assignees,  to  whom  certificates  had  been 
given  and  the  interest  upon  which  had  been 
paid  only  at  the  former  rate.  In  all  such 
cases  where  the  certificates  had  been  re- 
deemed by  the  Treasurer,  the  additional  in- 
terest was  to  be  paid,  and  we  cannot  doubt 
that  under  this  act  the  certificates  were  re- 
deemed when  paid  by  the  Treasurer  by  vir- 
tue of  the  judgment  which  had  been  recov- 
ered on  them  and  which  was  directed  to  be 
paid  pursuant  to  the  act  of  1874.  The  act  of 
1894  did  not  limit  the  payment  to  those  who 
had  succeeded  in  exchanging  their  certifi- 
cates for  bonds  bearing  interest  at  the  rate 
of  3.65  per  centum.  It  was  through  no  fault 
of  the  holders  of  these  particular  certificates 
that  they  had  not  been  exchanged  for  such 
bonds,  but  the  exchange  had  not  been  effected 
because  the  authorities  of  the  District  im- 
properly retained  custody  of  them,  and  re- 
fused to  deliver  them  to  their  rightful  own- 
er. 

The  act  of  1894  plainly  relates  to  and 
speaks  of  the  certificates  which  had  been  re- 
deemed under  the  act  Of  1880,  and  these  cer- 
tificates had  been  so  redeemed. 

The  further  objection  made  by  the  Treas- 
urer, that  he  had  in  his  office  no  official  rec- 
ord showing  or  tending  to  show  upon  what 
daim  or  claims  the  judgment  of  the  court 
of  claims  was  based,  is,  under  the  admitted 
facts  in  this  case,  wholly  immaterial. 

The  judgment  roll  in  the  action  is  of  rec- 
ord in  the  court  of  claims,  and  that  roll 
showed  precisely  and  in  detail  that  the  judg- 


ment was  recovered  upon  those  specific 
tificates,  and  upon  nothing  else,  and  when 
the  Treasurer  pays  such  judgm«it  there  ia 
thus  record  evidence  that  he  has  paid  the 
cei-tificates  'mentioned  in  the  judgment  roHj^SS^ 
upon  which  certificates  the  judgment  itself 
was  recovered. 

This  is  all  the  defense  upon  the  facts  that 
ia  made  to  the  issuing  of  the  writ  so  far  as 
appears  by  the  return  made  by  the  Treas- 
urer to  the  application  for  mandamus,  but 
upon  the  argument  in  this  court  the  further 
objection  was  taken  that  the  relator  was  not 
such  an  assignee  as  was  within  the  contem- 
plation of  the  act  of  1894,  because,  as  was 
stated,  she  was  not  such  assignee  at  the  time 
of  the  payment  of  the  certificates  made  bjr 
the  Treasurer. 

It  is  somewhat  late  to  raise  this  defense, 
but  we  think  there  is  nothing  in  the  objec- 
tion. These  certificates  had  been  paid  at 
the  rate  of  interest  of  3.65  only,  and  the  act 
of  1894  intended  to  give  to  those  people  who 
were  their  original  owners,  or  who  had  be- 
come assignees  of  such  owners,  although  sub- 
sequent to  the  payment  of  the  certificates, 
the  right  to  recover  this  additional  interest. 
But  if  the  act  were  construed  aa  intend- 
ing to  provide  for  the  payment  of  interest  to 
those  persons  who  were  the  owners  of  the 
certificates  at  the  time  when  they  were  re- 
deemed, it  could  not  with  any  force  be  ar- 
gued that  such  persons  might  not  assign 
their  claim  to  the  balance  of  the  interest  pro- 
vided for  in  the  act  of  1894  after  the  pass- 
age of  that  act.  Hence  if  the  defendant  had 
set  up  in  his  return  any  such  objection,  it 
might  have  been  obviat^  by  proof  that  the 
owners  of  the  certificates  when  redeemed 
had,  after  the  passage  of  the  act  of  1894,  as- 
signed their  right  to  the  interrat  mentioned 
therein  to  the  relator.  The  Treasurer  made 
no  such  objection  to  payment,  either  in  his 
letter  to  the  attorney  for  the  relator  before 
this  proceeding  was  commenced,  or  in  his 
return  herein.  The  right  of  relator,  as  as- 
signee, has  been  admitted,  and  the  Treas- 
urer placed  his  objections  on  grounds  alU^ 
gether  different. 

The  remaining  and  most  important  objec- 
tion is  that  this  is  not  a  case  in  which  the 
writ  of  mandamus  can  properly  be  issued  to 
one  of  the  executive  officers  of  the  govern- 
ment 

The  law  relating  to  mandamus  against  a 
public  officer  is  wdl  settled  in  the  abstract, 
the  only  doubt  which  arises  being  whether 
the  facta  regarding  any  particular  case  bring 
it  within  'the  law  which  permits  the  writ  to[l 
issue  where  a  mere  ministerial  duty  is  im- 
posed upon  an  executive  officer,  which  duty 
he  is  bound  to  perform  without  any  further 
question.  If  he  refuse  under  such  circum- 
stances, mandamus  will  lie  to  compel  him  to 
perform  his  duty.  This  is  the  principle  up- 
held by  this  court  in  United  Btate*  em  ril. 
Dunlap  V.  BUiok,  128  U.  S.  40,  32  L.  ed.  3M. 
9  Sup.  Ct.  Rep.  12,  and  upon  the  authoritT 
of  that  case  the  defendant  claims  that  nc 
ma<ndamus  can  be  issued  againet  him. 

The  writ  was  refused  in  the  Black  Cote, 
because,  as  the  court  held,  the  decision  which 
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was  demanded  from  the  Commissioner  of 
Pensions  required  of  him,  in  the  performance 
of  his  regular  duties  as  commissioner,  the 
examination  of  several  acts  of  Congress, 
their  construction,  and  the  effect  which  the 
later  acts  had  upon  the  former,  all  of  which 
required  the  exercise  of  judgment  to  such  an 
extent  as  to  take  his  decision  out  of  the 
category  of  a  mere  ministerial  act.  A  deci- 
sion upon  such  facts,  the  court  said,  would 
not  be  controlled  by  mandamus.  The  cir- 
cumstances under  which  a  party  has  the 
right  to  the  writ  are  examined  in  the  course 
of  the  opinion,  which  was  delivered  by  Mr. 
Justice  Bradley,  and  many  cases  upon  the 
subject  are  therein  cited,  and  the  result  of 
the  examination  was  as  just  stated. 

In  this  case  the  facts  are  quite  different. 
There  is  but  one  act  of  Congress  to  be  ex- 
amined, and  it  is  specially  directed  to  the 
Treasurer.  We  think  its  construction  is 
quite  plain  and  unmistakable.  It  directs 
uie  Treasurer  to  pay  the  interest  on  the  cer- 
tificates which  had  been  redeemed  by  him, 
and  the  only  question  for  him  to  determine 
was  whether  these  certificates  had  been  re- 
deemed within  the  meaning  of  that  act.  That 
they  were,  we  have  already  attempted  to 
show,  and  the  duty  of  the  Treasurer  seems 
to  us  to  be  at  once  plain,  imperative,  and  en- 
tirely ministerial,  and  he  should  have  paid 
the  interest  as  directed  in  the  statute. 

■This  case  comes  within  the  exception  stat- 
ed in  the  Black  Case,  that  where  a  special 
statute  imposes  a  mere  ministerial  duty 
upon  an  executive  officer,  which  he  neglects 
or  refuses  to  perform,  then  mandamus  lies 
to  compel  its  performance;  but  the  court 
will  not  interfere  with  the  executive  officers 
[S81]of  *the  government  in  the  exercise  of  their 
ordinary  ofiicial  duties,  even  when  those  du- 
ties require  an  interpretation  of  the  law, 
the  court  having  no  appellate  power  for  that 
purpose.  On  this  last  ground  the  court  de- 
nied the  writ. 

Unless  the  writ  of  mandamus  is  to  become 
practically  valueless,  and  is  to  be  refused 
even  where  a  public  officer  is  commanded  to 
do  a  particular  act  by  virtue  of  a  particular 
statute,  this  writ  should  be  granted.  Every 
statute  to  some  extent  requires  construction 
by  the  public  officer  whose  duties  may  be  de- 
fined therein.  Such  ofiicer  must  read  the 
law,  and  he  must  therefore,  in  a  certain 
sense,  construe  it,  in  order  to  form  a  judg- 
ment from  its  language  what  duty  he  is  di- 
rected by  the  statute  to  perform.  But  that 
does  not  necessarily  and  in  all  cases  make 
the  duty  of  the  officer  anything  other  than 
a  purely  ministerial  one.  If  the  law  direct 
him  to  perform  an  act  in  regard  to  which  no 
discretion  is  committed  to  him,  and  which, 
upon  the  facts  existing,  he  is  bound  to  per- 
form, then  that  act  is  ministerial,  although 
depending  upon  a  statute  which  requires,  in 
some  degree,  a  construction  of  its  language 
by  the  officer.  Unless  this  be  so,  the  value 
of  this  writ  is  very  greatly  impaired.  Every 
executive  officer  whose  duty  is  plainly  de- 
volved upon  him  by  statute  might  refuse  to 
perform  it,  and  when  his  refusal  is  brought 
before  the  court  he  might  successfully  plead 
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that  the  performance  of  the  duty  involved 
the  construction  of  a  statute  by  him,  and 
therefore  it  was  not  ministerial,  and  the 
court  would  on  that  account  be  powerless  to 
give  relief.  Such  a  limitation  of  the  powers 
of  the  court,  we  think,  would  be  most  unfor- 
tunate, as  it  would  relieve  from  judicial  su- 
pervision all  executive  officers  in  the  per- 
formance of  their  duties,  whenever  they 
should  plead  that  the  duty  required  of  them 
arose  upon  the  construction  of  a  statute,  no 
matter  how  jilain  its  language,  nor  how 
plainly  they  violated  their  duty  in  refusing 
to  perform  the  act  required. 

In  this  case  we  think  the  proper  construc- 
tion of  the  statute  was  clear,  and  the  duty 
of  the  Treasurer  to  pay  the  money  to  the  re- 
lator was  ministerial  in  its  nature,  and 
should  have  been  performed  by  him  upon  de- 
mand. 

The  judgment  of  the  Court  of  Appedla  tnu»t 
be  afflrmed. 


•BALTIMORE   &   POTOMAC   ItAILR0AII[S3*] 
COMPANY,  Plff.  in  Err., 

V. 

CHARLES  EMMET  CUMBEBLAin). 

(See  8.  C.  Reporter's  ed.  232-241.) 

Railroads — duty  to  fence  track  in  street  un- 
der act  of  Congress — road  approximately 
even  toith  the  surface  of  the  street — suf- 
fidenoy  of  light  on  tender  of  engine  run- 
ning Uiokward — variance — trespasser  on 
track. 

1.  The  qnestlon  whether  a  steam-rallroid 
track  Is  "approximately  even  with  the  adja- 
cent surface"  of  a  jtreet  In  whlcb  it  Is  I&id, 
wltbln  the  meaning  of  tbe  act  of  Congress  of 
January  26,  1887,  and  Joint  resolution  of  Feb- 
ruary 26,  18B2,  requiring  fences  on  both 
sides  of  a  track  approximately  even  with  be 
surface,  must  be  submitted  to  tbe  Jury,  where 
the  track  was  not  more  than  2  feet  2  Inches 
higher  than  tbe  level  of  the  street. 

2.  An  averment  that  there  was  no  light  on 
tbe  rear  part  of  an  engine  Is  satisfied  by  proof 
that  there  was  no  such  light  as  the  law  re- 
quired. 

3.  A  person  Is  not  <p«o  facto  a  trespasser  la 
crossing  railroad  tracks  laid  through  tbe 
streets  of  a  city  upon,  or  substantially  upon, 
the  level  of  the  street,  although  bt  crosses 
at  any  point  where  It  Is  convenient  for  Urn 
to  do  so,  Instead  of  going  to  a  regular  strest 
crossing. 

[No.  87.] 

Argued  December  19,  1899.    Decided  Febru- 
ary S,  1900. 

ON  WRIT  OF  ERROR  to  the  Court  of  Ap- 
peals of  the  District  of  Columbia  affirm- 
ing a  judgment  of  the  Supreme  Court  in  fa- 


NoTE. — As  to  duty  of  railroad  companies  to- 
learis  persons  or  trespastert  on  their  tracks,—' 
see  note  to  Mitchell  v.  Kew  York,  L.  B.  ft  W. 
B.  Co.  86  L.  ed.  U.  8.  1004. 
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Tor  of  plaintiff  in  an  action  for   damages. 
Affirmed. 

See  same  case  below,  12  App.  D.  C.  608. 

Statement  by  Mr.  .Tustice  Browni 

This  was  an  action  begun  in  the  supreme 
court  of  the  District  of  Columbia  by  the 
plaintiff  Cumberland,  suing  by  his  next 
friend,  against  the  Baltimore  &  Potomac 
Railroad  Company,  to  recover  damages  for 
personal  injuries  inflicted  upon  him  by  the 
alleged' negligence  of  the  defendant  company. 

l^e  undisputed  facts  were  that  the  plain- 
tiff, who  was  twelve  years  and  four  months 
of  age  at  the  time  of  the  accident,  was  a 
street  lamplighter  by  occupation,  and  for 
more  than  a  year  prior  thereto  had  been  en- 
fS33]8*S^>  under  his  father's  direction,  *in  light- 
ing street  lamps  in  the  vicinity  of  the  com- 
pany's tracks  on  Maryland  avenue  in  the 
city  of  Washington. 

The  accident  occurred  about  dark  on  the 
evening  of  December  10,  1894.  The  weather 
was  misty,  according  to  some  of  the  witness- 
es; rainy,  foggy,  and  very  cold,  according  to 
others.  The  plaintiff,  having  lighted  a  lamp 
-on  the  south  side  of  Maryland  avenue,  be- 
tween Thirteenth-and-a-half  and  Four- 
teenth streets,  started  across  Maryland  ave- 
nue and  the  tracks  of  the  company,  for  the 
purpose  of  lighting  a  lamp  directly  opposite 
on  the  north  side  of  the  street.  There  was  a 
curve  in  the  tracks  at  this  point,  made  by  a 
turn  in  the  railroad  from  Long  Bridge  into 
Maryland  avenue.  There  was  no  crossing 
for  persons  or  vehicles  between  Thirteenth- 
and-a-half  and  Fourteenth  streets,  and  the 
street  on  either  side  of  the  right  of  way  was 
separated  therefrom  by  curbs  which  pro- 
jected 8  inches  above  the  adjacent  roadway. 
These  curbs  were  about  5  feet  from  the  outer 
rails  on  either  side,  and  the  tracks  were  car- 
ried upon  ties,  elevated  about  18  inches  above 
the  level  of  the  curbs  and  about  2  feet  higher 
than  the  surface  of  the  street.  The  plain- 
tiff, having  lighted  a  lamp  on  the  south  side, 
•tarted  across  the  street,  mounted  the  ele- 
vated roadway  in  front  of  a  train  coming  up 
from  Long  Bridge  with  the  tender  ahet^  of 
the  engine,  and  just  as  he  stepped  upon  the 
track  was  struck  by  the  tender,  knocked 
4own,  and  run  over.  There  waa  a  hand  sig- 
nal lantern  swung  on  the  advancing  end  of 
the  tender,  and  at  the  time  of  the  accident  it 
appeared  to  have  been  burning. 

At  this  part  of  the  avenue  there  are  four 
or  five  railway  tracks — two  main  tracks  on 
the  north  side,  used  for  passenger  trains;  a 
third  to  the  south  of  tnese  two,  used  for 
freight  trains,  which  was  the  one  on  which 
the  accident  occurred ;  south  of  that  a  track 
diverging  pastwardly  into  the  freight  station 
of  the  Richmond  &  Danville  Railroad  Com- 
pany to  the  south  of  the  avenue;  and  still 
further  south,  and  south  even  of  the  gas 
lamp  which  the  boy  had  lit,  a  switch  diverg- 
ing from  the  east  into  a  private  coal  yard. 
About  the  place  of  the  accident,  and  thence 
westward  towards  Fourteenth  street,  the 
tracks  begin  a  curve  so  as  to  reach  the  Long 
(8S4]Bridge  *at  the  foot  of  that  street,  and  to  the 
south,  upon  the  inner  side  of  this  curve  and 
448 


about  the  line  of  Fourteenth  street,  there 
was  a  switchman's  box  which  to  some  slight 
extent  obstructed  the  view  from  the  east  of 
trains  coming  to  the  avenue  from  the  bridge. 

As  the  boy  had  passed  or  was  passing  th« 
Richmond  &  Danville  track,  and  was  ap- 
proaching the  freight  track,  his  attention 
was  directed  to  a  passenger  train  going  out 
on  the  northernmost  track  towards  the 
bridge.  When  this  had  passed  he  proceeded 
on  his  way  across,  and  having  stepped  on 
the  freight  track,  he  was  struck.  Knocked 
down,  and  injured  by  the  tender  attached  tu 
an  engine  drawing  the  work  train,  which  ho 
states  he  had  not  seen,  although  he  testifies 
that  he  had  looked  in  that  direction,  had 
listened  for  approaching  trains,  and  had  nei- 
ther seen  nor  heard  any. 

The  engineer  testified  that,  when  he  waa 
between  Fourteenth  street  and  the  place 
where  the  accident  happened,  he  saw  th« 
form  of  a  person  moving  at  a  brisk  walk  in 
the  direction  of  the  tracks,  about  16  feet 
away  from  them  and  about  60  or  60  feet  ia 
front  of  the  train.  He  could  not  tell  whether 
it  was  a  man  or  boy.  When  in  the  neigh- 
borhood of  30  feet  away,  he  saw  he  waa  com- 
ing so  near  the  track  that  he  thought  prop- 
ably  he  was  going  to  walk  on  it.  He  then  re- 
versed the  engine,  applied  the  brake  to  stop, 
and  the  train  was  brought  to  a  standstill 
within  the  distance  of  80  or  90  feet. 

The  fireman  testified  that  when  he  first 
saw  the  boy  he  was  approaching  the  trade 
at  a  brisk  walk,  and  was  about  15  or  20  feet 
from  it,  making  his  way  north.  He  ap- 
peared to  be  looking  across  towards  the  mov- 
ing train  on  the  southbound  main  track. 
He  waa  carrying  some  object  (a  ladder). 
He  saw  him  put  his  foot  on  the  end  of  the 
ties,  and  he  (witness)  colled  the  engineer'a 
attention  by  "hollering." 

The  defense  rested  chiefly  upon  the  con- 
tributory negligence  of  the  plaintiff  in  cross- 
ing the  track  at  this  point  without  sufficient 
care  in  looking  out  for  the  approach  oi 
trains. 

The  trial  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $8,000,  upon  which 
judgment  was  entered.  The  case  was  car- 
ried •by  the  defendant  to  the  court  of  ap-[835] 
peals,  and  the  judgment  of  the  supreme 
court  affirmed.  12  D.  C.  App.  698.  Where- 
upon defendant  sued  out  a  writ  of  error 
from  this  court. 

Mea»r».  Frederlok  D.  MoKeiuaey  and 
W«7Be  MeVeogli  argued  the  cause  and, 
with  Ur.  John  Spalding  Flannery,  filed  a 
brief  for  plaintiff  in  error: 

Negligence  of  the  company's  employees 
was  no  excuse  for  negligence  on  the  part  of 
defendant  in  error. 

Chicago,  R.  I.  d  P.  R.  Co.  t.  Houston,  95 
U.  8.  697,  24  L.  ed.  642;  Jforthem  P.  R.  Co. 
V.  Preenian,  174  U.  S.  379,  43  L.  ed.  1014,  19 
Sup.  Ct  Rep.  763;  Oullen  v.  Baltimore  4 
P.  R.  Co.  8  App.  D.  C.  69. 

Except  at  street  crossings  where  the  pub- 
lic has  a  right  of  way,  a  railroad  company 
has  the  right  to  a  clear  track  and  owes  no 
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duty  to  trespaseers,  whether  they  be  adults, 
minors,  or  children  of  tender  years. 

Johnaoit  v.  Boston  d  M.  R.  Co.  125  Mass. 
76;  Sicholaon  v.  Erie  R.  Co.  41  N.  Y.  625; 
Uaaon  v.  ilissouH  P.  R.  Co.  27  Kan.  83; 
Union  P.  R.  Co.  v.  Rollins,  6  Kan.  168 ;  Bal- 
timore A  0.  R.  Co.  V.  Depeto,  40  Ohio  St.  121 ; 
Pauley  v.  Pittsburgh,  C.  <t  St.  L.  R.  Co.  95 
Fa.  308,  40  Am.  Rep.  664. 

This  rule  is  applicable  to  trespassers  upon 
railroad  tracks  within  city  limits  which  are 
not  imbedded  in  or  level  with  the  city  streets. 

Glass  V.  Memphis  <£  C.  R.  Co.  94  Ala.  682, 
10  So.  215;  Montgomery  t.  Alahaftia  O.  S. 
R.  Co.  97  Ala.  305,  12  So.  170 ;  Louisville  <i 
2f.  R.  Go.  T.flotrston,97  Ala.  351, 12  So.  299; 
JeffersonvilU,  il.  d  I.  R.  Co.  v.  Ooldsmith, 
47  Ind.  43;  McClaren  v.  Indianapolis  &  V. 
R.  Co.  83  Ind.  319;  Palmer  v.  Chicago,  8t. 
L.  <t  P.  R.  Co.  112  Ind.  250,  14  N.  E.  70;  Dull 
T.  Cleveland,  C.  C.  d  8t.  L.  R.  Co.  21  Ind. 
App.  671,  52  N.  E.  1013;  Tennenhrock  v. 
South  Pacific  Coast  R.  Co.  59  Cal.  269; 
Toomey  v.  /Southern  P.  R.  Co.  86  Cal.  374,  10 
li.  R.  A.  139,  24  Pac.  1074;  Masser  v.  Chi- 
oago,  R.  1.  d  P.  R.  Co.  68  Iowa,  602,  27  N.  W. 
776;  Galena  d  C.  V.  R.  Co.  v.  Jacobs,  20  111. 
478;  Illinois  C.  R.  Co.  v.  Godfrey,  71  111.  500, 
S2  Am.  Rep.  112;  Illinois  C.  R.  Co.  v.  Bether- 
iHgton,  83  111.  610;  Lake  Erie  d  W.  R.  Co. 
T.  Zofflnger,  10  111.  App.  262 ;  Moore  v.  Wo- 
tash,  8t.  L.  d  P.  R.  Co.  84  Mo.  481 ;  DalU- 
Mrom  T.  St.  Louis,  I.  M.  d  8.  R.  Co.  96  Mo. 
•99,  8  8.  W.  777 ;  Barker  y.  Hannibal  d  St.  J. 
R.  Co.  98  Mo.  50,  11  S.  W.  254;  Candelaria 
r.  Atchison,  T.  d  S.  F.  R.  Co.  6  N.  M.  266,  27 
Pac.  497 ;  Baitjtnore  d  0.  R.  Co.  v.  State  use 
«f  Allison,  62  Md.  479,  60  Am.  Rep.  233; 
Johnson  y.  Boston  d  M.  R.  Co.  125  Mass.  75; 
Wright  y.  Boston  d  M.  R.  Co.  129  Mass.  440; 
Morrissey  v.  Eastern  R.  Co.  126  Mass.  377, 
iO  Am.  Rep.  686;  Mugford  y.  Boston  d  M.  R. 
Co.  173  Mass.  10,  52  N.  E.  1078;  Flower  v. 
Penn«]/{txinia  R.  Co.  69  Pa.  210,  8  Am.  Rep. 
«61;  Duff  V.  Allegheny  Valley  R.  Co.  91  Pa. 
46H.  3G  Am.  Rep.  675;  Baltimore  d  0.  R..  Co. 
T.  Sohwindling,  101  Pa.  258,  47  Am.  Rep. 
706;  McMullen  y.  Pennsylvania  R.  Co.  132 
Pa.  107,  10  Atl.  27 ;  Cauley  y.  Pittsburgh,  O. 
€.  d  8t.  L.  R.  Co.  05  Pa.  398,  40  Am.  Rep. 
664;  Moore  v.  Pennsylvania  R.  Co.  99  Pa. 
301.  44  Am.  Rep.  106;  Beers  y.  Bousatonic 
R.  Co.  19  Conn.  560;  Nolan  v.  New  York,  N. 
U.  A  E.  R.  Co.  63  Conn.  461,  4  Atl.  106; 
Spioer  v.  Chesapeake  d  O.  R.  Co.  34  W.  Va. 
414,  11  L.  R.  A.  385,  12  S.  E.  563;  Christy 
T.  Chesapeake  d  O.  R.  Co.  35  W.  Va.  117,  12 
8.  E.  nil;  State  use  of  Ricketts  y.  Balti- 
more d  O.  R.  Co.  69  Md.  494,  16  Atl.  210; 
John  y.  Louisville  d  N.  R.  Co.  10  Ky.  L.  Rep. 
767,  10  S.  W.  417 ;  May  v.  Central  R.  d  Bkg. 
Co.  80  Qa.  363,  4  S.  E.  330. 

It  is  immaterial  whether  the  person  in- 
jured while  trespassing  upon  railroad  tracks 
te  an  adult  or  infant  of  tender  years.  Tlic 
rule  applies  with  equal  force  in  either  case 
mad  as  certainly  bars  a  recovery. 

Moor«  y.  Pennsylvania  R.  Co.  99  Pa.  301, 
44  Am.  Rep.  106 ;  Philadelphia  d  R.  R.  Co. 
T.  Bummetl,  44  Pa.  375,  84  Am.  Dec.  457; 
Dull  y.  Cleveland,  O.  C.  d  St.  L.  R.  Co.  21 
Ind.  App.  671,  62  K.  E.  1013;  Baltimore  d 
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0.  8.  W,  R.  Co.  T.  Bradford,  20  Ind. 
348,  40  N.  E.  388;  Masser  y.  Cnicago,  R' 
d  P.  R.  Co.  68  Iowa,  602, 27  N.  W.  776 ;  Mor- 
rissey y.  Eastern  R.  Co.  126  Mass.  377,  30 
Am.  Rep.  686;  Wright  y.  Boston  d  A.  R.  Co. 
142  Mass.  296,  7  K.  E.  866;  Mugford  y.  Bos- 
ton d  M.  R.  Co.  173  Mass.  10,  52  N.  E.  1078; 
McMahon  y.  Northern  0.  R.  Co.  39  Md.  438; 
Eai  parte  Stell,  4  Hughes,  157,  Fed.  Gas.  No. 
13,358 ;  Wendell  y.  New  York  O.  d  B.  R.  B. 
Co.  91  N.  Y.  420;  Hestonville  Pass.  R.  Co.  T. 
Conncll,  88  Pa.  520,  32  Am.  Rep.  472;  Cauley 
V.  Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  95  Pa. 
398,  40  Am.  Rep.  664;  Baltimore  d  O.  R.  Co. 
y.  Schun)ulling,  101  Pa.  258,  47  Am.  Rep. 
706 ;  Nolan  v.  New  York,  N.  B.  d  B.  R.  Co, 
53  Conn.  461,  4  AU.  106. 

Whether  the  light  carried  was  sufficient  or 
such  a  one  as  was  necessary  to  give  a  proper 
warning  of  the  approach  of  the  train  was  a 
question  of  law  and  not  of  fact,  and  before 
the  jury  should  have  been  allowed  to  pass 
upon  the  question  there  should  have  been 
some  competent  eTidence  offered  upon  that 
subject. 

Delaware,  L.  d  W.  R.  Co.  y.  Converse,  139 
U.  S.  469,  35  L.  ed.  213,  11  Sup.  Ct.  Rep. 
569;  Grand  Trunk  R.  Co.  y.  Ives,  144  U.  8. 
427,  36  L.  ed.  492,  12  Sup.  Ct.  Rep.  679; 
Springman  v.  Baltimore  d  P.  R.  Co.  6  Mack- 
ey,  1;  Baltimore  d  P.  R.  Co.  v.  Golway,  9 
App.  D.  C.  143 ;  Eckingion  d  8.  B.  R.  Co.  y. 
Hunter,  6  App.  D.  C.  287 ;  Baltimore  d  O.  R. 
Co.  V.  Adams,  10  App.  D.  C.  97 ;  Dyer  y.  Eri« 
R.  Co.  71  N.  Y.  228;  Beisiegel  v.  New  York 
0.  R.  Co.  40  N.  Y.  9 ;  State  use  of  Foy  v.  Phil- 
adelphia, W.  d  B.  R.  Co.  47  Md.  76 ;  Haas  y. 
Grand  Rapids  d  I.  R.  Co.  47  Mich.  401, 11  N. 
W.  216. 

Mr.  A.  S.  WorthinEton  argued  the  cauM 
and  filed  a  brief  for  defendant  in  error: 

The  court  did  not  err  in  refusing  to  hold 
as  a  matter  of  law  that  the  plaintiff  was 
bound  to  exercise  the  same  degree  of  care  and 
prudence  that  an  adult  would  have  been 
bound  to  exercise  under  like  circumstances. 

Washington  d  G.  R.  Co.  y.  Gladmon,  15 
Wall.  401,  21  L.  ed.  114;  Sioua  City  d  P.  R, 
Co.  V.  Stout,  17  Wall.  660,  21  L.  ed.  748; 
Metropolitan  R.  Co.  y.  Falvey,  6  App.  D.  C. 
170;  Rciners  y.  Washington  d  O.  R.  Co.  9 
App.  D.  C.  19 ;  Baltimore  d  P.  R.  Co.  y.  Web- 
ster, 6  App.  D.  C.  182;  McMahon  y.  Northern 

C.  R.  Co.  39  Md.  451 ;  Crane  Elevator  Co.  r. 
Lippert,  24  U.  S.  App.  186,  63  Fed.  Rep. 
942,  11  C.  C.  A.  521 ;  Plumley  y.  Birge,  124 
Mass.  57.  26  Am.  Kep.  645. 

The  court  did  not  err  in  refusing  to  direct 
the  jury  to  render  a  verdict  for  defendant. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  429, 
30  L.  ed.  493,  12  Sup.  Ct.  Rpp.  (170:  Texas 
d  P.  R.  Co.  v.  Gentry,  163  U.  S.  353,  41  L. 
ed.  18(5,  16  Sup.  Ct.  Rep.  1104.  Sec  also 
Baltimore  d  P.  R.  Co.  y.  Carrington,  3  App. 

D.  C.  1 12;  Baltimore  d  P.  R.  Co.  v.  Webster, 
6  App.  D.  C.  182. 

The  objection  as  to  the  variance  between 
the  proof  and  the  pleadings  was  properly 
overruled,  as  the  differences,  if  any,  "were 
not  of  a  character  which  could  have  misled 
the  defendants  at  the  trial." 

Nash  y.  Towns,  5  Wall.  689,  18  L.  ed.  627  j 
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Oratfson  v.  Lynch,  163  U.  B.  478,  41  I<.  ed. 
283,  16  Sup.  Ct.  Bep.  1064;  Eokington  d  8. 
H.  S.  Co.  V.  Hunter,  0  App.  D.  C.  288;  WO- 
ley  V.  Boston  Bleotrio  Ltght  Co.  168  Mass. 
40,  87  L.  R.  A.  723,  40  N.  B.  395. 


[2361     *^''  '^^^'^  Broi 
*'         ion  of  the  court: 


delivered  the  opin- 


Upon  the  trial  the  oourt  left  it  to  the  jury 
to  Bay  whether  the  defendant  was  guilty  of 
negligence  in  either  of  four  particulars:  (1) 
In  failing  to  protect  the  tracks  by  a  fence  at 
the  point  where  the  accident  occurred;  (2) 
in  failing  to  provide  a  proper  light  to  give 
warning  of  the  approach  of  the  train;  (3) 
the  distance  passed  over  by  the  train  after  it 
struck  the  plaintiff  and  before  it  was 
brought  to  a  stop,  as  bearing  upon  the  ques- 
tion of  speed;  (4)  and  whether  the  person;^ 
in  charge  of  the  engine  were  keeping  a  prop- 
er lookout.  These  questions  were  all  left  to 
the  jury,  and  presumptively,  at  least,  deter- 
mined against  the  defendant. 

1.  The  regulations  of  the  Commissionera 
of  the  District,  adopted  in  pursuance  of  an 
act  of  Congress,  approved  January  26,  1887 
(24  Stat  at  L.  368,  chap.  49),  and  a  Joint 
resolution  of  February  26,  1892  (27  Stet  at 
L.  394),  reouire  that  "whenever  the  grade  of 
a  steam  railroad  track  is  approximately  even 
with  the  adjacent  surface"  of  the  street, 
road  shall  be  securely  closed  on  both  sides 
with  a  substantial  fence,"  etc.  There  was 
no  fence  upon  either  side  of  the  track  where 
the  accident  occurred.  The  facts  were  that 
the  track,  at  the  point  where  the  plaintiff  was 
attempting  to  cross  at  the  time  of  the  acci- 
dent, was  not  over  2  feet  2  inches  higher  than 
the  level  of  the  street,  and  was  probably  con- 
siderably less  than  that.  The  argument  of 
the  defendant  is  that,  under  this  state  of 
facts,  the  court  had  no  right  to  submit  the 
question  to  the  jury,  whether,  within  the 
loagi  meaning  *of  the  regulations,  the  grade  of  the 
*  ■'track  at  this  point  was  "approximately  even 
with  the  adjacent  surface,  the  line  of  the 
There  was  also  some  testimony  tending  to 
•how  that  it  was  impracticable  to  build  a 
fence  there  oonsistenUy  with  the  proper 
management  of  the  road. 

Had  the  sole  design  of  the  fence  been  to 
prevent  the  crossing  of  vehicles  at  this  point, 
it  would  be  difficult  to  say  that  an  elevation 
of  2  feet  2  inches  above  the  surface  of  the 
street  made  the  track  approximately  even 
wiUi  the  adjacent  surface;  but  evidently 
more  than  this  was  contemplated  by  this 
regulation,  which  looked  to  the  protection  ot 
pedestrians  as  well  as  vehicles.  The  object 
of  the  fence  is  to  prevent  all  crossing  of  the 
tracks,  and  unless  the  elevation  be  such  as  to 
render  it  practically  impossible  to  cross,  it 
is  a  question  for  the  jury  whether  the  track 
is  not  approximately  even  with  the  sttrface 
of  the  street.  An  elevation  of  2  feet  would 
afford  no  serious  obstacle  to  the  crossing  of 
foot  passengers,  and  apparently  presented 
no  difficulty  to  the  plaintiff,  as  he  had  al- 
ready mounted  the  track  when  he  was  struck 
by  the  tender.  Had  there  been  a  fence  upon 
either  side  of  the  track  between  Thirteenth- 
and-a-half  and  Fourteenth  streets,  the  plain- 
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tiff  would  have  been  obliged  to  croM  tb« 
track  at  one  of  the  street  crossii^  ia  order 
to  reach  the  lamp  which  he  intended  to  light, 
and  the  accident  would  p^-obably  not  mt« 
occurred.  As  bearing  upon  the  practicabil* 
ity  of  a  fence  at  this  point,  it  is  pertinent  to 
note  tiiat,  after  the  accident  occurred,  a 
fence  was  erected  along  the  north  side  of  the 
track  between  these  two  streets,  and  still  r» 
mains  there.  It'  was  proper  to  leave  the 
question  of  the  fence  to  the  jury,  and  we 
have  no  criticism  to  make  of  the  charge  up- 
on tiiat  point. 

2.  It  is  also  insisted  that  there  was  a  ma- 
terial variance  between  the  declaration  and 
the  proof  with  respect  to  the  light  on 'the  ad- 
vancing end  of  the  tender,  and,  hence  that 
the  sufficiency  of  such  light  was  improperly 
submitted  to  the  jury.  The  regulations  ot 
the  Commissioners  require  that  "between 
sunset  and  sunrise  of  each  day,  a  headlight 
or  other  equivalent  reflecting  lantern,  to 
give  due  warning  to  persons  near  or  crossing 
steam  railroad  trades  of  the  approach  of 
'trains,  locomotives,  or  cars,  shall  be  dis-[237) 
played  upon  the  advancing  end  of  every 
train  of  steam  railroad  cars,  and  of  single 
steam  railroad  cars  and  locomotives  not  in 
trains,  in  the  District  of  Columbia.  It  shall 
be  unlawful  for  any  person  to  set  in  motion, 
or  run,  or  operate  any  train  of  railroad  cars, 
single  railroad  cars,  or  locomotives,  without 
the  said  display  of  such  lights  or  lanterns." 

The  declaration  averred  tliat  "there  was 
no  light  upon  the  rear  part  of  said  engine  to 
Indicate  its  approach,"  and  that,  "by  reason 
of  the  reckless  and  grossly  careless  manner 
in  which  the  agents  of  said  defendant  oper- 
ated said  engine  in  failing  to  place  any  light 
upon  the  rear  part  of  said  engine,"  plaintiff 
was  injured.  The  plaintiff  showed  that 
there  was  no  regular  headlight  on  the  ten- 
der, but  that  t£ere  was  a  signal  lantern 
hanging  on  a  hook  on  the  rear  or  advancing 
end  of  the  tender,  and  that  such  light  waa 
visible  at  a  considerable  distance. 

The  court  left  it  to  the  jury  to  say  whether 
the  light  was  substantially  such  an  one  aa 
was  required  by  the  regulations,  or  such  as 
was  requisite  to  give  proper  warning  of  the 
approach  of  the  train. 

As  the  light  was  clearly  not  an  ordinary 
headlight,  or  other  equivalent  reflecting  lan- 
tern, shedding  a  dazzling  light  which  could 
scarcely  fail  to  be  noticed  by  a  person  cross- 
ing in  front  of  an  engine,  but  an  ordinary 
lantern  which  might  readily  be  mistaken  for 
a  lantern  carried  by  a  foot  passenger,  or  even 
a  street  lamp  or  other  smaller  light,  it  is 
impossible  to  say  that  there  was  error  in  sub- 
mitting the  question  of  the  sufficiency  of  the 
light  to  the  jury.  The  averment  of  the  dec- 
laration, that  there  was  no  light,  is  satisfied 
by  proof  that  there  was  no  such  light  as  was 
required  by  law.  An  insufficient  light  is, 
from  a  legal  point  of  view,  no  light  at  all. 
The  distinction  between  a  powerful  head- 
light, such  as  is  ordinarily  carried  upon  lo- 
comotives, and  an  ordinary  lantern,  is  by  no 
means  a  fanciful  or  immaterial  one;  and  it 
would  unquestionably  have  been  error  to  re- 
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foM  to  sabmit  to  the  joiy  the  question 
whether  the  light  in  question  was  such  as 
gftye  sufficient  warning  to  persona  of  the  ap- 
proach of  trains.    Although  the  regulationv 

(S88]*of  the  Commissioners  are  satisfied,  not  only' 
by  a  locomotive  headlight,  but  by  an  equiva- 
lent reflecting  lantern  of  sufficient  power  to 
give  warning  that  a  train  of  steam  cars  is 
approaching,  it  was  at  least  a  question  for 
the  jury  whether  an  ordinary  lantern  which 
railway  employees  carry  in  their  hands  an- 
swered the  requirement.  It  is  very  clear 
that  the  variance  between  the  declaration 
and  the  proof  was  not  of  i  character  to  mis- 
lead the  defendant  at  che  trial.  Nash  v. 
Toxene,  5  Wall.  689,  700,  18  L.  ed.  527,  529; 
Rohhina  v.  Chicago,  4  Wall.  667,  18  L.  ed. 
427;  ar^v-ion  v.  fjijnch.  103  U.  S.  4C8,  476, 
41  L.  ed.  230,  233,  16  Sup.  Ct  Rep.  1064. 

3.  The  case  turned  mainly,  however,  upon 
the  question  of  contributory  negligence,  and 
upon  the  refusal  of  the  court  to  direct  a  ver- 
dict for  the  defendant  upon  that  ground. 
The  defense  of  contributory  negligence  is  one 
which  admits,  or  at  least  presupposes,  neg- 
ligence on  the  part  of  the  defendant,  and  the 
party  in  fault  thereby  seeks  to  cast  upon  the 
plaintiff  the  consequence  of  his  own  failure 
to  observe  the  precautions  which  the  cir- 
cumstances of  the  case  demanded.  In  deter- 
mining the  existence  of  such  negligence,  wo 
are  not  to  hold  the  plaintiff  liable  for  faults 
which  arise  from  inherent  physical  or  men- 
tal defects,  or  want  of  capacity  to  appreciate 
what  is  and  what  is  not  negligence,  but  only 
to  hold  him  to  the  exercise  of  such  faculties 
and  capacities  as  he  is  endowed  with  by  na- 
ture for  the  avoidance  of  danger.  The  de- 
fendant is  primarily  liable  for  his  own  neg- 
ligence, and  can  only  escape  liability  for  a 
nonobservance  of  sudi  precautions  as  his  ob- 
servation or  the  experience  of  others  teaches 
him  to  be  necessary,  by  proving  that  the  ac- 
cident would  not  have  occurred  if  the  plain- 
tiff had  taken  such  precautions  as  his  own 
observation  and  experience  had  taur^ht  him 
to  be  necessary.  Hence  the  plaintiff  is  lia- 
ble only  for  the  proper  use  of  his  own  fac- 
ulties, and  what  may  be  justly  held  to  be 
contributory  negligence  in  one  is  not  neces- 
sarily such  in  another.  There  is  no  hard 
and  fast  rule  applicable  to  every  one  under 
like  circumstances.  To  an  adult,  in  full  pos- 
session of  his  mental  and  physical  powers, 
one  standard  may  be  applied ;  to  a  boy,  par- 
ticularly if  he  be  of  limited  intelligence,  an- 
other standard;  and  to  an  infant  not  sui 
juria  and  totally  ignorant  of  danger,  still 

(S30]*another.  TFaahington  cC  O.  R.  Co.  v.  Glad- 
mon,  16  Wall.  401,  21  L.  ed.  114;  Sioua 
Gity  (C  P.  R.  Co.  v.  Btoui,  17  Wall  COO,  21 
L.  ed.  746;  Union  P.  R.  Co.  v  McDonald,  162 
U.  S.  262,  281,  38  L.  ed.  430,  443,  14  Sup. 
CI  Rep.  619.  Indeed  in  the  last  case  the 
only  contributory  negligence  with  which  he 
is  chargeable  is  that  of  his  parent  or  cus- 
todian who  permits  him  to  stroll  into  a 
place  of  danger. 

Had  the  plaintiff  in  this  case  been  a  man 
of  mature  age  and  average  intelligence,  it 
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would  be  difficult  to  escape  the  conclusion 
that  he  was  guilty  of  negligence  in  crossing 
this  track  without  taking  more  careful  ob- 
servations of  incoming  and  outgoing  trains. 
But  he  was  not.  He  was  a  boy  of  twelve 
years,  apparently  dull  for  his  age,  as  he  had 
attended  school  four  or  five  years  without 
having  learned  to  read  or  write.  There  was 
testimony  tending  to  show  that  he  had  only 
the  capacity  of  a  child  of  six  or  seven.  Cer- 
tain answers  given  by  him  upon  his  exam- 
ination indicated  that  his  powers  of  observa- 
tion were  limited  or  his  memory  defective. 
He  was  employed  by  his  father,  who  was  a 
city  lamplighter,  to  light  about  thirty  lamps 
upon  or  near  Maryland  avenue;  had  started 
shortly  before  5  o'clock  on  the  evening  in 
question,  which  was  dark  and  misty,  to  make 
his  accustomed  rounds,  and  had  just  lighted 
a  lamp  on  the  south  side  of  the  avenue,  when 
he  started  across  to  light  a  lamp  on  the 
north  side,  almost  immediately  opposite  the 
one  he  had  just  liglitrd.  He  says  he  looked 
both  ways,  up  and  down  Maryland  avenue, 
for  trains,  waited  for  the  passing  of  an  out- 
going passenger  train,  but  failed  to  notice 
an  incoming  train  which  was  being  drawn 
by  a  locomotive  running  backward.  The 
light  on  the  tender  was  obviously  not  power- 
ful enough  to  illuminate  the  tracks  in  front 
of  the  locomotive,  since  the  engineer  and  fire- 
man, who  were  looking  at  him  as  he  stepped 
on  the  track  in  front  of  the  locomotive, 
could  not  tell  whether  he  was  a  man,  woman, 
boy,  or  girl,  and  could  not  see  the  ladder  he 
carried.  It  is  probable  that  he  was  some- 
what confused  by  the  noise  of  the  outgoing 
train,  by  the  ringing  of  the  engine  bell,  and 
by  a  number  of  vehicles  which  had  just 
come  over  the  bridge  from  the  Virginia  side, 
and  were  rumbling  and  rattling  over  the 
cobblestone  pavement.  It  may  be  that  these[240] 
noises  prevented  'his  hearing  the  shouting  of 
the  engineer  and  fireman,  and  of  two  men 
at  a  switch  lower  down  the  track  toward 
the  bridge,  who  were  calling  to  him  to  keep 
away.  It  is  by  no  means  improbable  that, 
if  there  had  been  a  strong  reflecting  light 
on  the  tender,  as  the  regulations  required, 
it  would  have  compelled  his  attenUon,  when 
an  ordinary  signal  lantern  might  easily  pasa 
unnoticed.  Indeed,  a  witness  who  waa 
standing  on  the  corner  of  Thirteenth-and-a- 
half  street  and  Maryland  avenue,  and  saw 
the  plaintiff  going  from  the  lamp  toward 
the  railroad  track,  saw  no  train  coming  up 
from  the  bridge,  although  he  was  looking  in 
that  direction. 

We  do  not  think  that  under  these  circum- 
stances plaintiff  could  be  considered  a  tres- 
passer in  crossing  the  tracks.  This  term  is 
doubtless  applicable  to  those  who  unneces- 
sarily loiter  upon,  or  walk  along,  a  railway 
track  as  a  convenient  path.  But  to  say  that 
the  plaintiff,  who  was  lighting  lamps  on  both 
sides  of  Maryland  avenue,  was  bound  every 
time  he  crossed  the  track  to  do  so  at  a  street 
crossing,  is  to  apply  too  stringent  a  rule. 
The  lamp  which  he  had  lighted  and  the  one 
which  he  had  started  to  light  were  upon  op- 
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poaite  sides  of  the  street,  at  a  distance  of 
from  100  to  150  feet  from  the  crossing  of 
Tliirteenth-and-a-half  street.  The  rule  con- 
tended for  would  require  the  plaintiff,  after 
having  lighted  the  lamp  on  the  south  side, 
to  return  to  Thirteenth-and-a-half  street, 
cross  the  avenue  at  that  point,  and  then  go 
•bout  half  a  block  to  a  point  opposite  the 
other,  nearly  double  the  distance  required  to 
cross  the  tracks  directly.  This  method 
would  have  to  be  repeated  every  time  he  had 
.■>cca8ion  to  cross  tlie  avenue.  Of  course,  if 
't  fence  had  been  built  this  would  have  been 
necessary,  but  in  the  absence  of  such  fence 
we  do  not  think  that  the  mere  crossing  of  the 
track  in  the  convenient  performance  of  his 
duties  made  him  a  trespasser  per  se.  We 
have  examined  the  many  cases  cited  by  the 
plaintiff  in  error  upon  this  point,  and  find 
that  nearly  all  of  them  eitlier  turned  upon 
the  question  whether  loitering  upon,  playing 
upon,  or  walking  along  a  railroad  track 
made  a  person  a  trespasser,  or,  whether  in 
crossing  a  track,  sufficient  care  was  used  to 
avoid  approaching  trains.  We  are  not  pre- 
j1»41]pared  to  give  our  adherence  to  the  'doctrine 
announced  in  a  very  few  cases,  that  a  man 
who  steps  his  foot  upon  a  railroad  track, 
except  at  a  crossing,  does  so  at  his  peril, 
though  such  doctrine  when  applied  to  the 
facts  of  the  particular  case  may  not  have 
been  an  unjust  one.  We  are  rather  disposed 
to  say  that,  where  tracks  are  laid  through 
the  streets  of  a  city,  upon  or  substantially 
upon  the  level  of  the  street,  a  person  is  not 
limited  in  crossing  such  tracks  to  the  regu- 
lar street  crossings,  but  may  cross  them  at 
any  point  between  such  streets  in  the  con- 
venient performance  of  his  daily  duties.  We 
cannot  say  that  there  was  such  danger  to  an 
active  boy  crossing  the  track  at  this  point 
«s  to  authorize  the  case  to  be  taken  from  the 
jury  upon  the  ground  that  he  was  ipso  facto 
«  trespasser. 

We  have  no  desire  to  limit  or  qualify  any- 
thing said  by  us  in  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Houston,  95  U.  S.  607,  24  L.  ed.  642, 
or  in  Northern  P.  R.  Co.  v.  Freeman,  174  U. 
8.  370,  43  L.  ed.  1014,  10  Sup.  Ct  Rep.  703, 
both  of  which  involved  the  question  of  care 
at  a  regular  highway  crossing,  and  we  have 
no  doubt  that  in  the  case  under  considera- 
tion such  care  should  have  been  used  as  the 
nature  of  the  case  required  and  the  intel- 
lectual capacity  of  the  plaintiff  admitted. 
But  these  were  all  questions  for  the  jury, 
and  were  conclusively  answered  by  the  ver- 
dict. We  cannot  say  that  the  court  should 
have  taken  the  case  from  the  jury,  or  that  it 
erred  in  any  material  particular.  We  can- 
not even  say  that  we  should  have  come  to  a 
different  conclusion  upon  the  facts. 

The  judgment  of  the  Court  of  Appeals 
waa  right,  and  it  is  therefore  affirmed. 


Mr.  Justice  WUta  and  Mr.  Justice  Mo- 
Xenna  dissented. 
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UNITED  STATES,  Appt.,  [S4SJ 

e. 

TENNESSEE  &  COOSA  RAILROAD  COM- 
PANY, Hugh  Carlisle,  et  al. 

(See  S.  C.  Beporter'a  ed.  242-857.) 

Forfeiture  of  land  grant — neoetsity  of  of' 
firmative  ootton — lands  opposite  complet- 
ed road — right  to  notice  error  not  assigned 
— forfeiture  of  part  of  grant  on  6*11 
for  forfeiture  of  ail. 

1.  Some  affirmative  action,  legislative  or  judi- 
cial. Is  necessary  for  the  forfeiture  of  the 
grant  of  lands  by  the  act  of  Congress  of  1850 
to  the  state  of  Alabama  for  aid  to  railroads, 
which  provides  that  "If  any  of  said  roads  are 
not  completed  within  ten  years  .  .  .  the 
lands  unsold  shall  revert  to  the  United 
States." 

2.  Lands  opposite  completed  road  are  not  for- 
feited or  resumed  by  the  act  of  Congress  of 
1800  (26  Stat,  at  U.  496).  forfeiting  lands 
theretofore  granted  to  aid  "In  the  construc- 
tion of  a  railroad,  opposite  to  and  contermi- 
nous with  the  portion  of  any  such  railroad 
not  now  completed  and  In  operation." 

8.  An  assignment  of  error  Is  not  necessary  to 
give  the  court  on  appeal  authority  to  notice 
a  plain  error. 

4.  A  prayer  In  a  bill  for  a  forfeiture  of  an  en- 
tire land  grant  does  not  preclude  a  forfaltui* 
of  a  part  of  It. 

[No.  63.] 

Argued    December  It,  IS,   1899.     Decided 
February  5,  1900. 

APPEAL  from  a  decree  of  the  Circuit 
(>>urt  of  Appeals  for  the  Fifth  Circuit 
affirming  a  decision  of  the  Circuit  Court  dis- 
missing a  bill  for  the  forfeiture  of  a  land 
grant.    Reversed. 

Seb  same  case  below,  62  U.  S.  App.  171 
81  Fed.  Rep.  544,  26  C.  C.  A.  499. 

Statemestt  by  Mr.  Justice  MoKeimai 

This  suit  was  brought  under  the  act  of 
September  25,  1890,  to  forfeit  a  land  grant 
made  to  the  state  of  Alabama  in  aid  of  the 
construction  of  a  railroad  from  the  Tennes- 
see river  at  or  near  Qunter's  Landing  to 
Gadsden,  on  the  Ctoosa  river,  conveyed  by 
the  state  to  the  Tennessee  &  (joosa  Railroad 
Company. 

The  bill  alleges  that  Congress  by  an  act 
approved  the  3d  of  June,  1856,  granted  to 
the  state  of  Alabama  in  trust  for  certain 
railroads,  of  which  the  respondent,  the  (Toosa 
Railroad,  was  one,  every  alternate  odd-num- 
bered section  for  6  sections  in  width  on  each 
side  of  the  road,  with  the  right  of  selection 
*of  others  if  rights  had  attached  to  such  al-[2431 
ternate  sections,  within  IS  miles  of  the  line 
of  the  road,  as  follows: 

"That  a  quantity  of  land  not  exceeding 
120  sections,  for  each  of  the  roads  named  in 
said  act,  and  included  within  a  continuous 


NoTB. — At  to  land  grants  to  railroads, — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  B.  r. 
B.  Co.  28  h.  ed.  D.  8.  704. 
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length  of  20  milea  of  each  of  said  roads 
named  therein,  may  be  sold,  and  when  the 
governor  of  Alabama  should  certify  to  the 
Secretary  of  the  Interior  that  any  20  contin- 
uous miles  of  any  of  said  roads  were  com- 
pleted, then  another  quantity  thereby  grant- 
ed, not  to  exceed  120  sections  for  each  of 
said  roods  having  20  continuous  miles  com- 
pleted as  ftforesaid,  and  included  within  a 
continuous  length  of  20  miles  of  each  of 
said  roads,  may  be  sold — and  so  from  time 
to  time  until  said  roads  were  completed,  and 
if  any  of  said  roads  were  not  completed 
within  ten  years,  no  further  sales  should  be 
made,  and  the  lands  unsold  should  revert  to 
the  United  States." 

That  the  state  accepted  the  grant  by  an 
act  of  its  legislature  approved  January  20, 
185S,  upon  the  terms  and  conditions  ex- 
pressed in  the  act  of  Congress,  and  granted 
a  portion  of  the  lands  to  the  Coosa  Railroad. 

That  the  railroad  constructed  10  and  22- 
100  miles  of  road  along  the  line  of  definite 
location  of  survey,  to  wit,  from  Gadsden 
northward  toward  Gunter's  Landing,  but  did 
not  construct  any  portion  thereof  prior  to 
June  3,  1866,  and  never  constructed  or  com- 

gleted  20  miles  of  railroad  prior  to  Septem- 
er  29.  1800. 

That  by  virtue  of  the  act  of  Congress  all 
the  lands  unsold  at  the  expiration  of  ten 
years  from  its  date  reverted  to  the  United 
States,  aad  that  the  railroad  company  did 
not  sell  any  lands  prior  to  June  3,  1S66,  and 
never  became  entitled  to  any  of  the  land  or 
to  the  possession  thereof,  but  that  the  rail- 
road company  selected  the  lands  described 
in  the  bill  within  the  6-mile  limit  and  those 
within  the  16-mile  limit,  which  selections 
were  approved  by  the  Secretary  of  the  In- 
terior. Exhibits  were  attached  to  the  bill 
giving  detail  descriptions. 

That  the  selections  and  approval  were 
DKule  upon  the  filing  of  a  map  of  definite  lo- 
cation, and  not  upon  the  certificate  of  the 
governor  of  the  state  showing  that  20  con- 
(je44]tinuouB  miles  *of  road  had  been  constructed, 
for  no  section  of  20  miles  had  been  construct- 
ed before  the  passage  of  the  act  of  Congress 
of  September  29,  1890. 

That  the  United  States  became  entitled  to 
the  possession  of  the  lands  on  the  4th  of 
June,  1866,  and  the  right  to  recover  botJi  the 
title  to  and  the  possession  of  them. 

That  by  the  act  of  September  29,  1890,  the 
United  States  resumed  the  title  to  all  the 
lands  which  were  opposite  to  and  conter- 
minous with  any  portion  of  such  railroad 
not  completed  and  in  operation  at  the  date 
of  the  passage  of  the  act;  and  thnt  none  of 
the  lands  described  in  paragraph  1  and  Ex- 
hibit A  were  opposite  to  and  conterminous 
with  road  constructed  and  completed  at  that 
date. 

That  the  railroad  company  on  the  4th  of 
.April,  1887,  executed  and  delivered  to  Hugh 
Carlisle  an  instrument  purporting  to  be  a 
quitclaim  deed,  by  which  the  company  pre- 
tended to  convey  to  him  17,010^^  acres 
of  the  land  granted  to  it  for  the  considera- 
tion of  $21,790;  and  on  the  7th  of  Febru- 
ttrj,  1887,  executed  another  instrument  to 
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Carlisle,  by  which  it  attempted  to  convey 
to  him  23,7Z0Mf  acres,  and  which  recited 
a  payment  of  $59,348.70. 

That  said  instruments  were  executed 
more  than  twenty  years  after  the  expiration 
of  the  time  required  for  the  construction  of 
the  railroad;  that  the  company  had  no  right 
or  power  to  convey  any  title  or  right;  that 
its  officers  and  Carlisle  knew  the  fact,  and 
for  the  purpose  of  preventing  the  reversion 
of  the  lands  to  the  United  States  the  com- 
pany executed  and  Carlisle  accepted  the  con- 
veyances. That,  while  they  recite  a  valu- 
able consideration  paid  by  him,  no  money 
or  valuable  thing  was  paid,  but  that  the 
whole  transaction  was  merely  a  device  to 
mislead  and  deceive  for  the  purpose  of  en- 
ablii^  Carlisle  to  set  up  a  claim  that  he  held 
the  lands  as  a  purchaser  for  value  end  in 
good  faith  from  the  railroad  company.  That 
he  is  a  purchaser  mala  fide,  well  knowing 
that  the  purchase  was  in  violation  of  the  act 
of  1856;  that  he  holds  them  under  a  secret 
trust  for  said  company  and  its  stockholders, 
and  that  he  and  his  relatives  are  the  largest 
stockholders,  and  elected  themselves  and 
others  subject  to 'their  control  directors,  and[245] 
by  directors  so  composed  the  conveyances  to 
him  were  executed. 

That  there  is  valuable  timber  on  the  lands 
which  the  company  and  other  persons  are  cut- 
ting; and  carrying  away,  and  valuable  mines 
which  they  are  working,  and  that  the  com- 
pany is  collecting  the  purchase  money  for 
lands  sold  by  them,  and  is  alienating  other 
lands,  and  it  is  therefore  necessary  to  have 
a  receiver  appointed. 

A  number  of  persons  beside  Carlisle  art 
made  defendants  on  the  grounds  that  they 
are  in  possession  of  some  of  the  lands,  and 
the  Nashville,  etc..  Railway  Company  and 
the  Manhattan  Trust  Company  are  also 
made  defendants  on  the  ground  that  they 
claim  an  interest  in  a  large  part  of  the  lands 
under  contract  with  the  Tennessee  &  Coosa 
Railroad  Company,  which  it  is  averred  were 
taken  with  knowledge  of  the  rights  of  the 
United  States. 

The  prayer  is  for  a  receiver  and  an  injunc- 
tion and  cancelation  of  the  selections  made 
by  the  company,  the  conveyances  and  con- 
tracts made  by  it,  and  for  general  relief. 

The  Exhibits  A  and  B  contain  a  list  of 
lands  respectively  within  the  6  and  16-mile 
limit,  and  Exhibits  D  and  E  are  the  convey- 
ances to  Carlisle. 

A  receiver  was  appointed  upon  the  bill 
without  notice,  and  an  injunction  pendente 
lite  issued.  The  injunction  was  subsequent- 
ly modified  to  exclude  from  its  operation  cer- 
tain of  the  lands. 

Carlisle  filed  a  demurrer  and  answer  to  the 
bill.  The  answer  admitted  all  the  allega- 
tions of  the  bill  material  to  the  propositions 
presented  on  this  appeal,  except  those  charg- 
ing deception  and  fraud  in  the  conveyances 
to  him,  but  specifically  alleged  that  they 
were  executed  in  good  faith  and  for  valuable 
consideration,  and  that  the  lands  included 
in  the  deed  from  the  company  to  him  (Ex- 
hibit D  of  original  bill)  are  all  opposite  and 
conterminous  with  the  10  and  22-100  miles 
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of  coinpletcd  load.  By  ao  amendment  to  the 
answer  it  was  allegea  that  said  lands  were 
within  6  miles  of  the  line  of  definite  location 
of  the  road  and  within  tiie  primary  granted 
limits. 
[MO]  *It  was  further  sJleged  that  he  contracted 
with  the  railroad  company  in  1869  to  build 
the  road;  that  in  1800  the  company  executed 
a  mortgage  upon  its  franchises  and  other 
property,  especially  upon  the  lands  granted 
by  Congress,  to  secure  400  bonds,  each  of  the 
value  of  $1,000,  issued  by  the  company,  and 
eleven  of  them  were  pledged  with  him  to  se- 
cure the  amount  due  him  for  work  done  pri- 
or to  1861,  and  that  at  the  time  the  Civil 
War  broke  out  he  had  400  hands  working  on 
the  road,  and  was  progressing  rapdily  with 
the  building  of  the  same.  That  during  the 
war  and  after  the  war  his  and  the  company's 
financial  condition  prevented  further  con- 
struction. In  1871  the  company  made  a  con- 
ditional sale  of  the  road  to  the  East  Alabama 
&  Cincinnati  Kailroad  Company  to  complete 
the  road,  but  that  company  only  built  6 
miles  of  it  between  Gadsden  and  Attalla; 
that  in  1883  the  Coosa  company  resumed 
possession;  and  passed  a  series  of  resolu- 
tions approving  and  ratifying  what  he  had 
done,  constituting  him  its  financial  agent 
with  power  to  construct,  equip,  and  put  in 
running  order  the  road  from  Attalla  to  Gun- 
tersville,  and  empowered  him  to  use  all  the 
assets  of  the  company;  and  agreed  to  pay 
him  out  of  the  assets  the  original  cost  and 
expenses  that  he  should  incur  in  the  con- 
struction, equipment,  and  putting  the  road 
in  running  order,  together  with  20  per  cent 
ill  addition  for  superintendence  and  ad- 
vances made  by  him;  and  that  he  retain  a 
lien  on  the  railroad  and  its  franchises,  both 
real  and  personal,  until  the  costs  and  expen- 
ses incurred  by  him  be  fully  paid  off,  to- 
gether with  said  20  per  cent  in  addition. 
The  said  resolutions  also  revived  and  re- 
newed the  indebtedness  due  to  him  for  work 
done  prior  to  1860. 

That  he  put  forth  every  energy  to  build 
the  road,  and  expended  in  the  work  under  a 
contract  with  the  company  large  sums  of  his 
private  resources;  that  the  company  had  no 
money  and  no  other  resources  except  said 
lands,  and  no  means  except  aa  supplied  by 
him. 

That  in  1886  the  road  was  completed  as 
far  as  Littlett.n,  a  distance  of  10  and  22-100 
miles;  that  during  all  this  time  the  money 
due  him  for  work  done  prior  to  1861  had  not 
been  paid,  and  that  sum,  amounting  to  $47,- 
[S47]000,  and  the  money  'expended  afterwards  by 
him,  amounted  to  $85,750.92,  and  that  his 
account  was  submitted  to  the  board  of  direc- 
tors of  the  company  and  was  credited  and 
approved. 

That  in  February,  1887,  the  directors,  de- 
siring to  pay  him,  and  having  no  assets,  of- 
fered to  convey  the  lands  described  in  Ex- 
hibit E  to  the  bill  in  payment  pro  ianio  of 
his  account  at  $2.50  per  acre;  that  he  finally 
agreed  to  accept  23,739  and  57-100  acres  at 
said  price,  and  the  company  conveyed  the 
same  to  him  absolutely,  without  any  trust  or 
reservation  whatever,  and  that  after  receiv- 
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ing  such  conveyance  there  still  remained  da* 
him  $26,401.27. 

That  on  the  8d  of  April,  1888.  the  torn- 
panv  conveyed  to  him  abont  16,400  acres  of 
land,  described  in  Exhibit  D  attached  to  the 
original  bill,  at  the  price  of  $1.26  per  acre, 
which  was  the  full  value  of  the  interest  of 
the  company  in  the  lands,  because  they 
lay  within  the  conflicting  limits  of  the 
grants  to  the  company  and  the  Ala- 
bama &  Chattanooga  Railroad  Company,  and 
the  Coosa  company  only  owned  an  undivided 
moiety;  that  the  consideration  was  money 
due  the  respondent  as  aforesaid,  and  the  con- 
veyance was  absolute  and  without  any  trust 
or  reservation. 

That  all  the  lands  described  in  Exhibit  E 
are  a  part  of  the  first  120  sections  of  the 
grant,  and  are  opposite  to  and  conterminous 
with  the  first  20  miles  of  the  railroad  aa 
shown  by  the  map  of  the  definite  location, 
which  waa  duly  filed  in  accordance  with  the 
act  of  Oongress.and  are  included  in  the  lands 
which  the  company  waa  authorized  to  sell  in 
advance  of  the  construction  of  any  portion 
of  the  road.  And  it  wasall^^  in  an  amend- 
ment to  the  answer  that  the  company  sold 
lands  within  the  first  120  sections  at  divers 
times  to  divers  persons  for  2  and  50-100  dol- 
lars per  acre,  usually  on  credit  and  notes 
taken  and  placed  in  his,  Carlisle's,  hands  aa 
collateral  security  for  the  money  due  him, 
and  most  of  the  notes  still  remain  in  his 
hands,  and  only  a  small  amount  has  be«» 
paid  thereon;  that  the  vendees  of  the  com- 
pany are  in  possession,  and  that  be  *during(X4S] 
the  years  1887  and  1888,  sold  for  a  valuable 
consideration  the  lands  described  in  Exhibit 
E  of  the  original  bill  to  purchasers  in  good 
faith,  who  paid  for  the  same  and  received 
his  warranty  deed.  A  list  of  the  purchasers 
is  attached  to  the  answer. 

The  answer  of  the  railroad  eompany  was 
substantially  the  same  as  that  of  Carlisle, 
and  the  answers  of  the  other  respondents  al- 
lele their  respective  relations  to  the  lands, 
but  are  not  otherwise  material  to  the  prop- 
ositions in  controversy. 

Upon  the  testimony  submitted,  oral  and 
documentary,  the  circuit  court  found  as  fol- 
lows : 

"First.  That  prior  to  the  29th  day  of  Sep- 
tember, 1890,  the  Tennessee  &  Coosa  Rail- 
road Company  had  sold  to  bona  fide  par> 
chasers  all  the  lands  embraced  in  the  first 
120  sections  which  by  the  terms  of  the  grant- 
ing act  it  was  authorized  to  sell  in  advance 
of  the  construction  of  the  road.  That  these 
sales  were  bona  Me  and  made  to  aid  in  the 
construction  of  the  road.  That  the  allega- 
tions of  the  bill  that  the  sale  to  Carlisle  was 
without  consideration  and  colorable  are  not 
sustained  by  the  evidence,  but  the  sale  to 
Carlisle  was  bona  fide  and  based  on  good  con- 
sideration, and  the  proceeds  of  the  sale  used 
in  the  oomstruction  and  equipment  of  the 
road. 

".Second.  The  court  finds  that  the  Tennes- 
see &  Coosa  Railroad  from  Gadsden  to  Little* 
ton,  a  distance  of  10  and  22-100  miles,  was 
completed  and  in  operation  on  and  before 
the  29th  day  of  September,  1890,  and  that 
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the  lands  described  in  Exhibit  D  to  the  origi- 
nal bill,  to  wit,  the  lands  embraced  in  and 
conveyed  by  the  deed  from  the  Tennessee  & 
Coosa  Railroad  Cotnpany  to  Hugh  Carlisle, 
bearing  date  the  4th  day  of  April,  1887,  are 
lands  which  lie  opposite  to  that  part  of  the 
road  which  was  completed  and  in  operation 
on  the  29th  day  of  September,  1890,  and 
therefore  not  within  the  lands  forfeited  by 
the  act  of  September  29,  1890. 

"The  court  is  therefore  of  the  opinion  that 
there  has  been  no  forfeiture  of  the  lands  as 
to  which  a  judicial  declaration  of  forfeiture 
is  sought  by  tlie  bill,  and  it  is  accordingly 
ordered  and  decreed  that  the  relief  sought 
by  the  bill  be  denied  and  the  bill  dismissed." 
[jM9]  'In  the  opinion  of  the  court  it  was  said, 
"that  the  lands  en;l>raced  in  the  first  120  sec- 
tions of  the  granting  act  the  railroad  com- 
pany was  authorized  to  sell  in  advance  of  the 
construction  of  Ihc  road,  and  that  the  par- 
ties to  whom  such  sale  was  made,  toolc  good 
title,  and  there  can  be  no  recovery  or  resti- 
tution of  any  of  these  lands  to  the  public  do- 
main in  this  case.  2.  That  the  lands  de- 
scribed iu  Kxhibit  D  to  original  bill  are 
lands  which  lie  opposite  to  that  part  of  the 
road  which  was  completed  and  in  operation 
on  the  29th  day  of  September,  1890,  and  arc 
not  within  the  lands  covered  by  act  of  Sep- 
tember 20,  1890."     71  Fed.  Rep.  71. 

The  decree  of  the  circuit  court  was  af- 
flnned  by  the  circuit  court  of  appeals  (52  U. 
a,  App.  171,  81  Fed.  Rep.  544,  26  C.  C.  A. 
400)  and  the  United  States  took  this  appeal. 

Mr.  Charles  W.  Rnasell  argued  the 
cause  and,  with  Solicitor  General  John  K. 
Richardt,  filed  a  brief  for  appellant. 

Mr.  Amoa  E.  Ooodhue  argued  the  cause 
•nd  filed  a  brief  for  appellees : 

The  condition  in  the  act  of  June  3,  1850, 
is  a  condition  subsequent,  is  not  self-opera- 
tive and  does  not  take  effect  until  the  United 
States  takes  some  action  to  enforce  the  con- 
dition. Until  such  action  is  taken,  the  title 
to  the  land,  together  with  the  right  to  sell 
the  land,  remains  in  the  land  grant  company. 

Schulenberg  v.  Harriman,  21  Wall.  44,  22 
L.  ed.  651 ;  Railroad  Land  Co.  v.  Oourtright 
21  Wall.  310,  sub  nom.  Cedar  Rapids  d  M. 
River  R.  Go.  v.  Courtright,  22  L.  ed.  582; 
United  States  y.  Willamette  Valley  d  0.  M. 
Wagon  Road  Co.  55  Fed.  Rep.  712;  Bybee  v. 
Oregon  d  O.  R.  Co.  139  U.  S.  675,  35  L.  ed. 
307,  11  Sup.  Ct  Rep.  641;  United  States  v. 
Burlington  d  M.  River  R.  Co.  98  U.  S.  334,  25 
L.  ed.  103. 

The  doctrine  laid  down  in  the  leading  cases 
of  Schulenberg  v.  Harriman  and  Railroad 
Land  Co.  \.  Courtright,  cited  supra,  has  been 
frequently  reaffirmed  by  the  Supreme  Court 
of  the  United  States. 

Ucseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 

35  L.  ed.  999,  12  Sup.  Ct.  Rep.  158;  Wiscon- 
tin  C.  R.  Co.  V.  Price  County,  133  U.  S.  490. 
33  L.  ed.  687,  10  Sup.  Ct.  Rep.  341 ;  United 
Slates  V.  Southern  P.  R.  Co.  140  U.  8.  570, 

36  h.  ed.  1091,  13  Sup.  Ct.  Rep.  152;  St. 
Paul,  M.  d  M.  R.  Co.  v.  Phrlps,  137  U.  S.  628, 
84  L.  ed.  767,  11  Sup.  Ct.  Rep.  168. 

The  construction  contended  for  by  appcl- 
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lees  is  the  construction  uniformly  given  to 
such  granting  acts  by  the  Department  of  the 
Interior. 

Re  Wisconsin  R.  Co.  0  Dept.  Dec.  190; 
Ro  Wisconsin  R.  Mortgage  Land  Co.  0  Dept. 
Dec.  81 ;  Re  Oregon  Central  R.  Co.  5  Dept. 
Dec.  549 ;  Ke  Chicago,  St.  P.  M.  d  O.  R.  Co. 
6  Dept.  Dec.  511. 

As  to  the  first  120  sections  the  grant  was 
by  the  terms  of  the  granting  act  an  absolute 
unconditional  grant  and  therefore  not  sub- 
ject to  forfeiture,  and  as  the  lands  in  contro- 
versy had  been  lawfully  certified  to  the  state 
and  by  the  state  conveyed  to  the  railroad  com* 
pany  in  1800,  the  forfeiture  act  has  no  refer- 
ence to  these  lands  and  refers  only  to  land 
that  had  not  been  so  certified. 

Railroad  Land  Co.  v.  Courtright,  21  Wall. 
310,  sub  nom.  Cedar  Rapids  d  M.  River  B. 
Co.  V.  Courtright,  22  L.  ed.  582. 

In  order  that  an  act  of  Congress  should 
work  reversion  to  the  United  States  for  con- 
dition broken  of  lands  granted  by  them  to  the 
state  to  aid  in  internal  improvement,  tha 
legislation  must  directly,  positively,  and 
with  freedom  from  all  doubt  or  ambiguity, 
manifest  the  intention  of  Congress  to  reas- 
sert the  title  and  resume  possession. 

St.  Louis,  I.  M.  d  8.  R.  Co.  v.  McOee,  115 
U.  S.  469,  29  L.  ed.  446,  6  Sup.  Ct  Rep.  123. 

*Mr.  Justice  MoKenaa  delirered  the  opin-r2491 
ion  of  the  court :  '^     '■ .      ' 

The  questions  which  primarily  arise  on 
this  appeal  are  based  on  the  provisions  of 
the  granting  act  of  1856  and  the  forfeiting 
act  of  1890. 

The  United  States  contend  that  the  pro- 
visions of  the  former  caused  a  reversion  of 
the  title  in  1866;  the  contention  of  appellees 
is  that  some  affirmative  action,  legislative  or 
judicial,  on  the  part  of  the  grantor,  was  nec- 
essary for  the  forfeiture  of  the  grant,  and 
that  until  such  action  the  title  and  all  the 
powers  conferred  by  the  act  of  1856  contin- 
ued and  could  be  exercised.  And  further, 
that  the  act  of  1890  was  the  measure  of  for- 
feiture. 

By  the  act  of  1856  it  is  enacted — 

"That  there  be  and  is  hereby  grantnl  to 
the  state  of  Alabama,  for  the  purpose  of  aid- 
ing in  the  construction  of  railroads,  from 
the  Tennessee  river,  at  or  near  Gunter's 
Landing  to  Uadsdcn,  on  the  Coosa  river, 
.  .  .  every  alternate  section  of  land  des- 
ignated by  odd  numbers  for  six  sections  in 
width  on  each  side  of  said  road." 

•5  3.    And  be  it  further  enacted.  That  the[)B50) 
said  lands  hereby  granted  to  the  said  state 
shall  be  subject  to  the  disposal  of  the  legis- 
lature thereof  for  the  purposes  aforesaid,  and 
no  other.     .     .     . 

"§  4.  And  be  it  further  enacted.  That  the 
lands  hereby  granted  to  said  state  shall  be 
disposed  of  by  said  state  only  in  manner  fol- 
lowing, that  is  to  say:  That  a  quantity  of 
land,  not  exceeding  one  hundred  and  twenty 
sections  for  each  of  said  roads,  and  included 
within  a  continuous  length  of  twenty  miles 
of  each  of  said  roads,  may  be  sold ;  and  when 
the  governor  of  said  state  shall  certify  to  the 
Secretary  of  the  Interior  that  any  twenty 
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continuous  miles  of  any  of  said  roads  is  com- 
pleted, then  another  quantity  of  land  hereby 
granted,  not  to  exceed  one  hundred  and 
twenty  sections  for  each  of  said  roads  hav- 
ing twenty  continuous  miles  completed  aa 
aforesaid,  and  included  within  a  continuous 
length  of  twenty  miles  of  each  of  such  roads, 
may  be  sold ;  and  so,  from  time  to  time,  un- 
til said  roads  are  completed;  and  if  any  of 
said  roads  is  not  completed  within  ten  years, 
BO  further  sale  shall  be  made,  and  the  lands 
unsold  shall  revert  to  the  United  States."  11 
Stat,  at  L.  17,  chap.  41. 

The  material  part  of  the  act  of  .1890  is  aa 
follows: 

"Be  it  enacted.  That  there  is  hereby  for- 
feited to  the  United  States,  and  the  United 
States  hereby  resumes  the  title  thereto,  all 
lands  hertofore  granted  to  any  state  or  to 
any  corporation  to  aid  in  the  construction 
of  a  railroad  opposite  to  and  conterminous 
with  the  portion  of  any  such  railroad  not 
now  completed  and  in  operation  for  the  con- 
struciion  and  benefit  of  which  such  lands 
were  granted,  and  all  such  lands  are  declared 
to  be  a  part  of  the  public  domain."  20  Stat, 
at  L.  496,  chap.  1040. 

These  principles  are  established:  That 
acts  like  that  of  1856  convey  a  present  title, 
that  the  conditions  expressed  in  them  are 
subsequent,  not  precedent,  and  the  rights 
and  powers  of  the  grantee  continue  until  the 
grant  is  directly  K>rfeited  by  legislative  or 
judicial  proceedings.  If  the  cases  were  less 
certain,  less  directly  applicable  to  the  case  at 
bar,  we  might  attend  in  detail  to  the  able 
argument  of  the  counsel  for  the  United 
States. 

In  Schulenherg  v.  Ilarriman,  21  Wall.  44, 
22  L.  ed.  651,  the  leading  case,  the  road  in 
aid  of  which  the  grant  was  made  was  not 
[SSl]constructed,  'the  ten  years'  limitation  upon 
the  sale  of  the  land  had  expired,  and  of  the 
provision  that  the  lands  should  revert  to  the 
United  States  it  was  said  that  it  was  "no 
more  than  a  provision  that  the  grant  shall 
be  void  if  a  condition  subsequent  be  not  per- 
formed." Sheppard's  Touchstone  was  cited 
and  applied  as  follows: 

"In  Sheppard's  Touchstone  it  is  said:  'If 
the  words  in  the  close  or  conclusion  of  a  con- 
dition be  thus,  that  the  land  shall  return  to 
the  enfeofTor,  etc.,  or  that  he  shall  take  it 
again  and  turn  it  to  his  own  profit,  or  that 
the  land  shall  revert,  or  that  the  feoffor  shall 
recipere  the  land,  these  are,  either  of  them, 
good  words  in  a  condition  to  give  a  re-entry 
— as  good  as  the  word  "re-enter" — and  by 
these  words  the  estate  will  be  made  condi- 
tional.' The  prohibition  against  further 
sales,  if  the  road  be  not  completed  within  the 
period  prescribed,  adds  nothing  to  the  force 
of  the  provision.  A  cessation  of  sales  in 
that  event  is  implied  in  the  condition  that 
the  lands  shall  then  revert;  if  the  condition 
be  not  enforced  the  power  to  sell  continues 
0.8  before  its  breach,  limited  only  by  the  ob- 
jects of  tbe  gmnt,  and  th^  manner  of  sale 
prescribed  in  the  *3t. 

"In  what  manner  the  reserved  right  of  the 
«S6 


grantor  for  breach  of  the  condition  must  be- 
asserted  so  as  to  restore  the  estate  depend* 
upon  the  character  of  the  grant.  If  it  be  a 
private  grant,  that  right  must  be  asserted 
by  entry  or  its  equivalent.  If  the  grant  be 
a  public  one  it  must  be  asserted  by  judicial 
proceedings  authorized  by  law,  the  equiva- 
lent of  an  interest  of  office  at  common  law, 
finding  the  fact  of  forfeiture  and  adjudging 
the  restoration  of  the  estate  on  that  ground, 
or  there  must  be  some  legislative  assertion 
of  ownership  of  the  property  for  breach  of 
the  condition,  such  as  an  act  directing  the 
possession  and  appropriation  of  the  prop- 
erty, or  that  it  be  offered  for  sale  or  settle- 
ment. At  common  law  the  sovereign  could 
not  make  an  entry  in  person,  and,  therefore, 
an  office-found  was  necessary  to  determine 
the  estate,  but,  as  said  by  this  court  in  a  late 
case,  'the  mode  of  asserting  or  of  resuming 
the  forfeited  grant  is  subject  to  the  legis- 
lative authority  of  the  government.  It  may 
be  after  judicial  investigation,  *or  by  taking[25jQ 
possession  directly  under  the  authority  of 
the  government  without  these  preliminary 
proceedings.'  In  the  present  case  no  action 
has  been  taken  either  by  legislation  or  judi- 
cial proceedings  to  enrorce  a  forfeiture  of 
the  estate  granted  by  the  acts  of  1866  and 
1804.  The  title  remains,  therefore,  in  tiie 
state  as  completely  as  it  existed  on  the  day 
when  the  title  by  location  of  the  route  of  the 
railroad  acquired  precision  and  became  at- 
tached to  the  adjoining  alternate  sections." 

The  power  of  sale  of  120  sections  in  ad- 
vance of  the  commencement  of  the  construc- 
tion of  the  road  was  impliedly  decided. 
That  power,  however,  came  more  explicitly 
into  consideration  in  Iowa  R.  lAtnd  Co.  v. 
Courtright,  21  Wall.  310,  22  L.  ed.  582, 
where  again  a  similar  granting  act  was 
passed  on.  The  court  reaffirmed  the  prin- 
ciples expressed  in  Schulenberg  v.  Barriman, 
and  said  again  by  Mr.  Justice  Field: 

"It  is  contended  by  the  defendants,  first, 
that  under  the  act  of  Ck)ngre68  of  May  15, 
1850,  no  lands  could  be  sold  by  the  state  un- 
til 20  continuous  miles  of  the  road  were  con- 
structed; second,  that  if  120  sections  could 
be  sold  in  advance  of  such  construction,  they 
could  only  be  taken  from  lands  adjoining  the 
line  of  the  road  from  its  commencement  on 
the  east;  and,  third,  that  the  grant  by  the 
state  to  the  first  company  was  upon  condi- 
tions precedent,  which  not  having  been  com- 
plied with  the  title  did  not  pass.  Neither 
of  these  positions  can,  in  our  judgment,  be 
maintained.  The  act  of  Congress  by  its 
express  language  authorized  a  sale  of  120- 
sections  in  advance  of  the  construction  of 
any  part  of  the  road.  It  was  only  as  to  the 
sale  of  the  remaining  sections  that  the  pro- 
vision requiring  a  previous  completion  of  20 
miles  applied.'  It  is  true  it  was  the  sole  ob- 
ject of  the  grant  to  aid  in  the  construction 
of  the  railroad,  and  for  that  purpose  the  sale 
of  the  land  was  only  allowed,  as  the  road 
was  completed  in  divisions,  except  as  to  120 
sections. 

"The  evident  intention  of  Congress  in  mak- 
ing this  exception  was  to  furnish  aid  for 
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such  preliminary  work  as  would  be  required 
before  the  construction  of  any  part  of  the 
road.  No  conditions,  therefore,  of  any  kind 
[S53]were  imposed  upon  the  state  *in  the  disposi- 
tion of  this  quantity.  Congress  relying  upon 
the  go«d  faith  of  the  state  to  see  that  its 
proceeds  were  applied  for  the  purposes  con- 
.  templated  by  the  act." 

Counsel  for  the  United  States  attempts  to 
distinguish  the  Courtright  Case  from  the 
case  at  bar,  and  asserts  that  in  Sehulenherg 
y.  Harriman  the  power  of  the  state  to  sell, 
subject  or  not  subject  to  the  grantor's  rights 
after  the  expiration  of  ten  .years,  although 
the  road  had  not  been  finished,  was  not  at 
issue,  and  any  expressions  on  that  topic 
were  mere  (licta._  We  do  not  assent  to  this 
view.  Such  power  was  a  necessary  conse- 
quence of  the  principles  announced,  and  they 
have  a  more  extensive  authority  and  appli- 
cation than  to  the  instance  in  that  case. 

The  title  passed  to  the  state,  it  was  de- 
cided, continued  in  the  state  with  all  its 
attributes  and  power,  except  as  expressly 
limited,  until  it  should  be  resumed  by  the 
grantor  by  appropriate  proceedings  for 
breach  of  conditions.  Hence  the  logs  in  that 
case,  though  cut  upon  land  to  aid  a  railroad 
which  had  not  been  constructed,  and  after 
the  time  designated  for  its  construction, 
and  after  which  all  unsold  lands  should  re- 
vert to  the  state,  were  held  to  belong  to  the 
state.  And  in  the  Gourtright  Case,  upon 
the  same  principles,  it  was  held  that  lands 
sold  by  the  railroad  without  constructing 
the  rMtd  carried  title  to  the  vendee.  There 
was  a  reassertion  and  an  application  of  the 
same  principles  in  United  States  v.  Lough- 
rey,  172  U.  8.  206,  43  L.  ed.  420,  19  Sup. 
Ct.  Rep.   153. 

It  follows  that  by  the  act  of  June  3,  1856, 
the  state  of  Alabama  took  the  title  to  the 
lands  in  controversy  upon  conditions  subse- 
quent, and  conveyed  such  title  upon  the 
same  conditions  to  the  Coosa  Railroad;  and 
that  it  continued  in  the  railroad  until  de- 
termined by  proceedings,  legislative  or  judi- 
cial, for  such  forfeiture,  and  until  such  de- 
termination all  the  rights  and  powers  con- 
ferred by  the  act  continued  and  could  be  ex- 
ercised. 

Those  rights  and  powers  were  (1)  to  sell 
120  sections  of  land  in  adva.-ice  of  the  con- 
struction of  any  part  of  the  road;  (2)  to 
sell  a  like  quantity  upon  the  completion  of 
any  20  miles  of  road. 
[264]  "The  first  power,  it  is  claimed,  was  exer- 
cised by  sales  to  bona  fide  purchasers.  The 
condition  of  the  second  power  was  not  per- 
formed— 20  continuous  miles  of  road  were 
not  completed  at  the  time  of  the  passage  of 
the  act  of  1890.  But  it  is  not  denied  that 
10  and  22-100  miles  were  completed  before 
the  passage  of  that  act. 

1.  The  circuit  court  found  that  the  first 
power  was  exercised  as  claimed.  In  other 
words,  that  the  lands  embraced  in  the  first 
120  sections  were  sold  to  bona,  fide  purchas- 
ers in  aid  of  the  construction  of  the  road, 
and  "that  the  allegations  of  the  bill,  that  the 
sale  to  Carlisle  was  without  consideration 
and  colorable,  are  not  sustained  by  the  evi- 
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dence,  but  the  sale  to  Carlisle  was  bona  fido 
and  based  on  good  consideration,  and  thai 
the  proceeds  of  the  sale  were  used  in  the 
construction  and  equipment  of  the  road." 
We  think  that  the  findings  are  sustained  by 
the  evidence. 

2.  By  the  act  of  1890  the  United  States 
forfeits,  and  "resumes  the  title  thereto,  all 
lands  heretofore  granted  to  any  state  or  to 
any  corporation  to  aid  in  the  construction 
of  A  railroad  opposite  to  and  conterminous 
with  the  portion  of  any  such  railroad  not 
now  completed  and  in  operation  for  the  con- 
struction and  benefit  of  which  such  land» 
were  granted,  and  all  such  lands  are  declared 
to  be  a  part  of  the  public  domain." 
_  The  necessary  implication  of  these  provi- 
sions seems  to  be  that  lands  opposite  com- 
pleted road  are  not  forfeited  or  resumed. 
But  the  counsel  for  the  United  States  con- 
tests, or  seems  to  contest,  the  implication. 
He  says:  "The  general  forfeiture  act  of 
September,  1800,  intends  to  forfeit  lands  op- 
posite unconstructed  portions  of  road.  It 
intends  to  forfeit  them  for  that  reason.  It 
intends  by  no  means  to  say  that  no  lands 
are  to  'be  otherwise  and  for  other  reasons 
forfeited;  that  all  conditions  precedent  in 
all  cases  of  land  grants  are  waived.  It  pur- 
ports to  waive  nothing,  but  to  forfeit  for  a 
cause  common  to  all  the  old  grants  of  lands 
for  railroads — failure  to  construct  prior  to 
September,  1890."  And  again:  "That  act 
of  1890  was  intended  to  take  away  lands,  and 
not  to  grant  them,  and  it  is  too  well  settled 
to  need  discussion  that  lands  and  rights  of 
the  public  cannot  be  granted  away  except  in 
•the  most  e^lioit,  affirmative  terras."  This,[855J 
perhaps,  is  but  another  form  of  the  conten- 
tion which  we  have  considered  and  refuted, 
but  we  may  further  say  that  its  error  is  in 
assuming  that  the  act  of  1890  is  claimed  to 
be  a  grant.  The  act  of  1850  was  the  grant. 
The  title  it  conveyed  continued  until  re- 
sumed, and  as  to  what  lands  it  was  resumed 
the  act  of  1890  defines. 

These  considerations  dispose  of  the  con- 
tentions as  to  the  120  sections  and  the  lands 
opposite  completed  road,  but  it  is  assigned 
as  error  that  the  court  of  appeals  omitted 
to  direct  "a  decree  in  favor  of  the  United 
States  as  to  lands  not  within  either  the  said 
120  sections  or  the  17,410.33  acres  [lands 
opposite  completed  road],  whether  sold  or 
not."  And  it  is  said:  "The  road  being  36 
miles  and  a  fraction  long,  and  the  120  sec- 
tions absolutely  required  to  be  along  20  con- 
secutive miles,  and  being  in  fact,  as  certified 
before  the  war  of  1861,  at  and  near  the  Gun- 
tersville  end,  16  miles  and  a  fraction  of  road, 
at  least,  remain  to  be  considered.  Ten 
niilen,  beginning  at  the  Gadsden  end,  were 
constructed  before  the  act  of  1890,  leaving 
at  least  6  miles;  so  that,  obviously,  the  easy 
method  resorted  to  by  the  lower  courts  of 
dividing  all  the  lands  into  120-8ection  lands 
and  lands  opposite  constructed  road  ignores 
our  rights  along  6  miles,  to  say  nothing  of 
the  large  body  of  lands  along  the  20  mile» 
referred  to,  but  not  in  the  120  sections  of 
place  and  indemnity  certified  before  the  war, 
and  opposite  uncompleted  road  in  1890." 
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This,  it  is  replied,  is  contradicted  by  the 
findings  of  the  circuit  court,  and  that  the 
record  affords  no  evidence  to  dispute  the 
findings.  The  findings  were,  as  we  have  seen, 
that  tne  lands  embraced  in  the  first  120  sec- 
tions were  sold  to  bona  fide  purchasers ;  that 
Carlisle  was  such;  that  the  road  from  Gads- 
den to  Littleton,  a  distance  of  10.22  miles, 
was  completed  and  in  operation  on' or  before 
the  29th  of  September,  1890,  and  that  the 
lands  conveyed  to  Carlisle  by  deed  dated 
April  4,  1887,  were  opposite  to  that  part  of 
the  road.  The  conclusion  was  that  "there 
has  been  no  forfeiture  of  the  lands  as  to 
which  a  judicial  declaration  of  forfeiture  is 
sought  by  the  bill,  and  it  is  accordingly  or- 

(S56]dered  •and  decreed  that  the  relief  sought  by 
the  bill  be  denied  and  the  bill  dismissed." 

Manifestly  this  decision  is  dependent  upon 
the  identity  of  the  lands  described  in  the 
bill  with  those  embraced  in  the  first  120  sec- 
tions and  those  opposite  the  10  miles  of  com- 
pleted road.  But  this  does  not  seem  to  be 
the  fact.  The  bill  gives  a  description  of  ithe 
lands  by  townships,  ranges,  and  sections,  and 
at  the  argument  a  map  was  used  showing 
them,  their  relation  to  the  railroad,  and  its 
location  and  termini.  It  also  showed  the 
end  of  the  first  120  sections.  Assuming  the 
map  to  be  correct  (and  it  is  not  questioned) , 
some  judgment  may  be  formed  of  the  length 
and  location  of  the  road,  the  relative  situa- 
tion of  the  lands  described  in  the  bill  to  the 
road — to  its  completed  and  uncompleted 
part;  and  it  appears  that  there  are  a  num- 
ber of  acres  of  land  south  of  the  first  120 
sections,  and  between  them  and  Littleton  (a 
distance  of  6  miles),  of  which  a  forfeiture 
should  have  been  declared.  In  other  words, 
it  appears  from  the  evidence  and  admissions 
that  the  road  is  36  miles  long,  that  the  first 
120  sections  were  selected  along  a  continuous 
length  of  20  miles  of  the  road  from  Gunter's 
Landing  southward,  and  that  the  part  of  the 
road  wliich  was  completed  at  the  date  of 
the  forfeiting  act  was  from  Gadsden  north- 
ward 10  and  -ffg  miles,  and  terminated  at 
Littleton.  It  is  evident,  therefore,  that 
lands  opposite  the  road  from  Littleton, 
northward  6  miles,  are  not  embraced  in  the 
first  120  sections  and  were  not  opposite 
completed  road  September  29,  1890,  and 
hence  were  forfeited  by  the  act  of  Congress 
of  that  date  {supra),  and  if  included  in  the 
description  of  the  bill  should  be  declared  for- 
feited. 

It  is  urged,  however,  by  appellees  that  the 
decree  should  not  be  reversed,  because  the 
bill  was  framed  to  procure  a  forfeiture  of 
the  grant,  not  to  adjust  its  limits,  and  be- 
cause the  question  was  not  raised  by  the 
assignment  of  errors  on  the  appeal  to  the  cir- 
cuit court  nor  on  this  appeal.  Neither  rea- 
son is  sufficient.  We  may  notice  a  plain  er- 
ror, though  not  assigned,  and  the  prayer  in 

CS57]the  bill  for  a  forfeiture  'of  the  entire  grant 
did  not  preclude  a  forfeiture  of  a  part  of  it. 
_  We  think,  therefore,  a  further  investiga- 
tion on  the  particular  point  indicated  is  re- 
quired by  the  circuit  court,  and  return  the 
case  for  such  investigation. 

The  decree  of  the  Circuit  Court  of  Ap- 
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peala  is  reverted,  and  the  case  remanded  to 
the  Circuit  Court,  with  directions  to  pro> 
oeed  in  accordance  with  this  opinion. 


80UTHEKIT  RAILWAY  OOICPANT.  AppU 

V. 

CABNBQIE  STEEL  COMPAKY,  Limited. 

(See  8.  C.  Beporter's  ad.  387-207.) 

Receivers — priority  of  eUUm»  to  ourrmt  te- 
oome — claims  for  current  deitt  preoeding 
receivership — debt  for  rails  needed  for 
making  railroad  safe — ddim  more  thorn 
siw  months  preceding  receivership. 

1.  The  right  to  assert  a  claim  against  the 
property  of  a  railroad  company  or  Its  locome. 
In  preference  to  mortgage  debts.  Is  not  at  all 
affected  by  the  sale  of  the  property  held  by 
receivers,  or  by  the  (act  of  Its  transfer  to  a 
parcbaser,  where  the  rights  o(  such  clal  n- 
ant  are  expressly  reserved  by  the  court  in  the 
decree  of  sale  and  the  order  confirming  rbe 
sale.  ^ 

2.  A  debt  for  rails  bought  by  a  railroad  com' 
pany  shortly  t>e(ore  the  appointment  of  re- 
ceivers, and  needed  to  operate  the  road  prop- 
erly and  for  the  safety  of  persona  and  prop- 
erty transported.  Is  as  much  a  current  debt  tai 
the  ordinary  coarse  of  the  boslncs*  of  tbe 
railroad  company,  which  baa  a  preference 
over  a  mortgage  debt  In  respect  to  tbe  car- 
rent  Income  of  the  road,  as  U  It  were  a  debt 
Incurred  by  tbe  receivers  under  order  of  the 
court. 

8.  Tbe  eqnitles.  In  respect  to  railroad  Income, 
of  a  creditor  furnishing  that  which  protects 
and  preserves  tbe  mortgage  security  and 
materially  Increases  Its  value,  are  none  the 
less  because  the  original  debt  was  evidenced 
by  notes  of  the  railroad  company  taken  for 
Its  convenience  and  renewed  for  lis  accom- 
modation. 

4.  Tbe  use  of  a  part  of  the  rails  bought  by  a 
railroad  company  to  keep  Its  lines  in  safe 
condition,  to  repair  other  roads  under  Its 
control  and  In  Its  possession,  whose  preserva- 
tion In  proper  condition  Is  vital  to  Its  soe- 
cessfnl  operation,  will  not  preclude  a  right 
to  a  preference  In  payment  of  that  claim  over 
tbe  mortgage  debt,  out  of  the  earrent  Income 
of  the  railroad. 

5.  A  claim  accruing  back  of  tbe  six  months 
Immediately  preceding  tbe  appointment  of  a 
railroad  receiver  may,  under  the  rlrnum- 
stances  of  particular  cases,  be  accorded  the 
same  priority  In  the  dlstrlbatlon  of  earnings 
that  belongs  to  like  claims  arising  withlu  that 
period.  (In  this  case  such  priority  was  given 
to  claims  preceding  tbe  receiver's  ai<polnt- 
ment  by  from  nine  to  eleven  months.) 

6.  A  diversion  of  railroad  Income  from  the  pay- 
ment of  a  corrent  debt,  such  as  the  price  of 
rails  needed  to  keep  the  road  In  proper  re- 
pair, by  using  the  money  for  the  benefit  of 
mortgage  creditors  In  paying  for  permanent 
Improvements,  rentals,  and  Interest  on  tbe 
mortgage  debt,  entitles  those  who  have  claims 
for  such  current  debts  to  have  their  claim 
of  priority  over  the  mortgage  creditors  in  the 
distrlbotlon  or  application  of  tbe  net  cam- 
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Ings  of  the  company   enforced  agalnat  thr 
Mortgaged  property  or  Ita  proceeda. 

[No.  8.] 

Arfued  October  IS,  U,  i898.    Decided  Jem- 
vmrtf  t9, 1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decision  approT- 
ing  the  action  of  the  Circuit  Court  allowing 
daims  against  a  railroad  receiver.  Aj- 
firmed* 

See  sane  case  below,  42  U.  8.  App.  145, 78 
Fed.  Rep.  402,  22  C.  a  A.  280. 

Statement  by  Mr.  Justice  Havlaat 
|j|58]  'This  case  is  here  upon  a  writ  of  certiorari 
for  the  review  of  a  final  decree  of  the  United 
States  circuit  court  of  appeals  for  the  fourth 
circuit  allowing  certain  claims  of  the  Car- 
negie Steel  Company,  Limited,  as  preferen- 
tial debts  chargeable  upon  current  receipts 
arising  from  the  operation  of  certain  rail- 
road properties  in  the  hands  of  receivers. 

On  the  15th  day  of  June,  1802,  William  P. 
Clyde,  John  C.  Maben,  and  William  H. 
Ooadby,  citizens  of  New  York,  suing  for  them- 
selves and  other  creditors  and  stockholders 
of  the  Richmond  ft  Danville  Railroad  Com- 
pany and  of  other  defendant  corporations, 
exhibited  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Virginia  a 
bill  of  oomplaint  against  the  Richmond  ft 
Danville  Railroad  Company  and  the  Rich- 
mond ft  West  Point  Terminal  Railway  ft 
Warehouse  Company,  Virginia  corporations. 
The  bill  made  the  followine  case: 

The  Richmond  ft  Danville  Railroad  Com- 
pany (hereafter  called  the  Danville  Com- 
pany) ,  in  addition  to  its  own  line  extending 
from  Richmond  to  Danville,  with  a  12-mile 
branch,  being  152  miles  of  road,  through  the 
purebasa  or  the  acquisition  of  stock,  or  by 
written  lease  or  operating  contracts,  ob- 
tained the  possession  and  control  of  more 
than  twenty  other  railways  built  under  the 
respective  charters  of  and  owned  by  the  cor- 
porations named  in  the  bill.  It  uso  owned 
(he  entire  capital  stock  of  the  Baltimore, 
Chesapeake,  ft  Richmond  Steamboat  Com- 
pany, and  through  it  operated  a  line  of 
steaoners  between  Richmond,  West  Point, 
and  Baltimore.  Its  authorized  and  out- 
CW9]*t'u>ding  capital  stock  was  $5,000,000,*the 
larger  part  being  owned  by  its  codefendant 
company. 

The  lines  of  railway  comprising  this  sys- 
tem, known  as  the  Danville  system,  were  in 
Virginia,  Nortli  Carolina,  South  Carolina, 
Georgia,  Alabama,  and  Mississippi,  and 
reached  many  of  the  most  important  trade 
centers  of  those  states. 

For  more  than  five  years  prior  to  the  in- 
stitution of  that  suit  the  Danville  Company 
had  held  in  possession  and  substantial  con- 
trol all  the  railways  of  the  other  companies 
in  connection  with  its  own  road  as  a  single 
system.  Over  a  large  portion  of  the  mileage 
the  engines  and  cars  in  traffic  service  were 
used     without     any     fixed     apportionment 
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thereof  to  any  specific  portion  of  the  system, 
and  the  income  derived  from  the  operations 
of  the  parent  and  auxiliary,  leased  and  oper- 
ated lines  was  received  and  distributed 
through  a  common  treasury  with  no  separa- 
tion of  the  earnings  and  expenses  of  tlie 
several  properties,  except  by  entries  in  books 
of  account  apportioning  the  gross  income 
and  expenses  on  some  approximate  but  ar- 
bitrary basis  of  division  as  between  the  dif- 
ferent lines  over  which  the  traffic  yielding 
the  revenue  had  passed. 

The  total  mileage  of  the  auxiliary  portion 
of  the  Danville  railroad,  added  to  its  own 
mileage,  aggregated  3,320  miles,  exclusive  of 
its  steamer  service. 

The  aggregate  outstanding  capital  stock 
of  the  lines  constituting  the  system,  together 
with  the  stock  of  the  steamboat  company, 
amounted  to  $43,482,050,  of  which  $10,707,* 
364  was  neither  owned  nor  controlled  by  the 
defendant  companies. 

Through  the  ownership  of  all  or  a  major- 
ity of  the  stock  thereof,  some  of  the  roads 
were  operated  by  the  Danville  Company  as 
proprietary  lines.  Others  were  operated 
upon  the  basis  of  a  fixed  rental  or  payment 
of  net  earnings,  or  a  guarantee  of  interest  on 
bonds  or  dividends  of  stock,  or  both. 

In  consequence  of  the  absorption  of  such 
roads  in  its  system  by  lease  or  contract,  the 
bonded  debts  and  rental  obligations  which 
the  Danville  Company  had  asRumed  and  be- 
came liable  for  amounted  to  $71,128,120.  Its 
own  direct  bonded  debt  was  $10,130,000, 
making  the  total  bonded  and  rental  debt  of 
the  Danville  system  $87,314,126. 

*The  bonded  debt  resting  on  the  Danville[2eO] 
road  proper  and  equipments  was  in  five  sepa- 
rate issues  of  securities;  that  resting  on  its 
auxiliary  and  operative  lines  was  embraced 
in  fifty-nine  different  classes  of  securities  is- 
sued by  the  several  companies,  secured  by 
separate  mortgages  or  deeds  of  trust  cover- 
ing different  sections  of  the  controlled  roads 
or  their  equipment,  capable  of  separate  de- 
fault or  foreclosure,  besides  five  stock  guar- 
anties, representing  certain  of  its  rental  ob- 
ligations, also  secured  by  provisions  for  re- 
entry on  default. 

The  Danville  Company  also  had  outstand- 
ing car  trust  obligations  of  its  own  and 
leased  lines  amounting  to  $1,542,824,  and  a 
floating  debt  of  over  $5,000,000;  also  an 
emergency  loan  of  $800,000,  advanced  by 
those  interested  in  the  property  to  prevent 
default  on  April  1,  1802. 

Besides  all  such  outstanding  fixed  liabili- 
ties on  account  of  its  own  road  and  con- 
trolled lines,  the  directors  of  the  Danville 
Company  had  pledged  its  credit  and  sub- 
jected it  to  other  heavy  liabilities,  to  enable 
its  codefendant,  the  Richmond  ft  West  Point 
Terminal  Railway  ft  Warehouse  Company 
(to  be  hereafter  referred  to  as  the  Terminal 
Company)  or  certain  of  its  controlled  com- 
panies, to  acquire  the  stock  control  of  other 
lines  of  railroads  not  directly  connected  with 
or  operated  by  the  Danville  Company  and  in 
which  it  had  no  interest  whatever.  Ita 
board  of  directors  had  issued  $6,000,000  of 
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bonds  of  the  Danville  Company,  executed 
jointly  and  severally  with  the  ^st  Tennes- 
see, Virginia,  &  Georgia  Company,  and  guar- 
anteed by  the  Terminal  Company  "Cincin- 
nati Extension  Bonds,"  which  were  secured 
by  a  trust  pledge  of  preference  and  ordinary 
shares  of  the  Alabama  &  Great  Southern 
Railway  Company,  Limited.  Those  bonds 
had  been  sold  in  open  market,  and  apparently 
constituted  an  outstanding  liability  of  the 
Danville  Company,  but  for  which  it  received 
no  valuable  consideration  whatever.  It  had 
executed  the  same  as  mere  accommodation 
paper  and  as  a  partnership  adventure,  and 
was  only  protected  against  loss  by  the  above 
pledge  of  corporate  stock  of  uncertain  value, 
because  it  was  subject  to  heavy  prior  mort- 
gage debts,  and  the  line  of  road  of  the  par- 
ticular corporation  issuing  such  stock  was  a 
[Sftl]*central  link  in  the  system  of  the  East  Ten- 
nessee Kailway  system  over  which  the  Dan- 
ville Company  had  no  control  whatever. 

By  reason  of  the  absolute  stock  control 
which  the  Terminal  Company  had  over  the 
Danville  Company  it  compelled  the  latter 
company  about  June  1,  1891,  to  become  the 
assignee  and  guarantor  of  a  written  lease  ex- 
ecuted by  the  Central  Railroad  ft  Banking 
Company  of  Georgia,  of  ail  its  system  of 
railroads  and  steamer  lines  for  a  long  term 
of  years  to  the  Georgia  Pacific  Railway  Com- 
pany, whereby  the  Danville  Company  became 
bound  to  operate  the  Central  System  and  to 
assume  and  pay  all  the  interest  on  the  bond- 
ed debts  and  all  the  rental  obligations  of  the 
Central  Railroad  &  Banking  Company;  and 
the  Danville  Company  was  compelIe<i  to  exe- 
cute and  deliver  a  bond  of  $1,000,000  to 
faithfully  perform  all  the  oovenanto  in  such 
lease.  The  result  of  the  operation  of  the 
Central-Georgia  system  of  roads  had  been  a 
constant  and  heavy  loss  to  the  Danville  Com- 
pany. 

The  bill  next  set  out  the  relations  between 
the  Danville  Company  and  the  Terminal 
Company,  and  also  describes  what  is  known 
as  the  Tennessee  system,  having  2,318  miles 
in  length  of  proprietary,  leased,  and  operated 
roads. 

It  then  stated  that  the  five  several  issues 
of  bonds  of  the  Danville  Company  were  se- 
cured by  mortgages  to  divers  trustees,  and 
constituted  liens  of  varying  rank  upon  some 
portion  of  ite  road,  franchises,  and  equip- 
ment; that  the  bonds  issued  by  the  Danville 
and  Terminal  Companies,  as  well  as  a  large 
majority  of  the  several  issues  of  bonds  rest- 
ing on  the  different  separately  mortgaged 
sections  of  the  Danville  system,  were  owned 
by  a  large  and  constantly  shifting  number 
of  persona  and  corporations,  who  were  scat- 
tered in  many  different  states  and  countries 
and  had  no  organization  or  registration; 
that  what  was  known  as  the  emergency  loan, 
for  which  the  income  of  the  Danville  system 
was  pledged,  was  advanced  in  equal  sums  by 
a  considerable  number  of  persons,  many  of 
whom  preferred  not  to  have  their  names  or 
advances  disclosed;  that  the  plaintifl^.  Ma- 
ben,  was  a  registered  stockholder  of  the  Dan- 
ville company;  that  the  plaintiffs  were 
[M2]*owners  of  a  large  amount  of  the  common 
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preferred  stock  of  the  Terminal  Company  and 
of  its  6  and  5  per  cent  bonds,  of  the  Danville 
Company's  debenture  and  6  per  cent  bonds, 
and  of  different  classes  of  bonds  resting  on 
parts  of  the  Danville  system,  and  some  of 
them  were  creditors  of  the  Danville  Com- 
pany on  account  of  advances  made  to  the 
emergency  loan,  and  entitled  to  the  security 
given  therefor;  that  while  nominally  dis- 
tinct corporations,  the  actual  transactions 
and  financial  arrangemente  between  the  Ter- 
minal Company,  conducting  no  active  busi- 
ness as  a  security  company,  with  no  assets 
except  stocks  and  bonds  (but  holding  nearly 
the  entire  capital  stock  of  the  Danville  Com- 
pany) and  the  Danville  Company,  as  a  cor- 
poration operating  a  large  system  of  rail- 
ways, separately  organized  and  mortgaged, 
had  resulted  in  serious  complications;  that 
such  community  of  heavy  and  extra  hazar- 
dous liability  and  hypothecation  indissolubly 
connected  the  financial  operations  of  the 
Danville  and  Terminal  Companies,  so  that 
the  unrelieved  embarrassment  of  either  com- 
pany would  necessarily  force  the  insolvency 
of  the  other,  "and  produce  a  disruption  of  the 
system  of  roads;"  that  the  then  financial 
condition  of  the  two  defendant  corporations 
was  alarming  to  the  holders  of  their  stocks 
and  bonds;  that  in  the  latter  part  of  1891 
the  large  and  increasing  floating  debto  of 
th«  several  properties  in  which  the  Terminal 
Company  was  interested  and  the  heavy  losses 
incurred  in  the  operations  of  some  of  the 
roads  created  much  uneasiness  among  the 
stockholders  and  creditors;  that  by  reason 
of  such  condition  of  things  the  management 
had  invited  prominent  financiers  to  investi- 
gate the  several  systems  and  aid  in  perfect- 
ing the  best  plan  for  permanently  adjusting 
the  affairs  of  the  companies  in  question  and 
secure  them  the  credit  necessary  for  their 
successful  operation ;  that  two  movements  to 
that  end  had  failed,  when  about  the  last  of 
Ilay,  1892,  "a  large  number  of  security  hold- 
ers joined  in  a  request  to  an  eminent  bank- 
ing firm  of  New  York  city  that  it  should  in- 
vestigate the  property  and  iU  financial  con- 
dition, and  undertake  to  rescue  it  from  thq 
bankruptcy,  shrinkage  in  value,  and  disrup- 
tion with  which  the  system  was  threat- 
ened;" that  such  bankers  consented  to 
cause  an  examination  *to  be  made,  and  the[S63] 
plaintiffs  were  advised  that  the  same  was  in 
progress,  but  that  no  conclusion  had  been 
reached  or  report  made,  and  necessarily  the 
creditors  and  security  holders  were  so  num- 
erous, scattered,  and  nnknown,  and  the  class- 
es of  liens  so  varied  in  character  and  value, 
that  to  perfect  any  satisfactory  plan  to  re- 
organize the  system  and  secure  the  necessary 
creditors'  assent  would  require  considerable 
time;  and  that  in  the  meantime  the  financial 
embarrassments  continued  to  be  urgent  and 
threatening,  and  the  possible  consequence 
thereof  might  "result  in  the  disruption  of  the 
syston,  and  the  depreciation  of  millions  of 
dollars  in  the  value  of  the  securities." 

The  bill  further  alleged  that  the  enormous 
floating  debt  of  the  Danville  Company  was 
wholly  beyond  ite  financial  ability  to  carry 
out  of  its  ordinary  revenues,  over  f4,600,0<)0 
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«f  «uch  debt  standing  in  demand  loans  sub- 
ijeet  to  summaty  enforcement;  that  hy  rea- 
son of  the  depreciation  in  the  market  value 
of  its  securities,  and  the  failure  of  the  sev- 
'  eral  eCTorts  to  reorganize  the  property,  its 
crwiit  had  been  much  impaired;  it  was  not 
able  to  pay  its  obligations  as  they  matured, 
but  had  been  forced  to  ask  renewals;  it  had 
no  available  collaterals  to  enable  it  to  nego- 
tiate such  a  loan  as  was  necessary  to  ade- 
quately protect  it  against  open  default;  it 
had  been  forced  to  postpone  payment  of  usu- 
al operating  expense  vouchers  for  supplies, 
and  was  allowing  heavy  arrears  of  such  debts 
to  accrue;  many  creditors  had  brought  suits 
and  attached  cars  and  funds  forwarded  to 
pay  employees;  besides  its  floating  debt, 
mortgage  coupons  on  seventeen  sectional 
mortgages,  aggregating  $989,000,  would  fall 
due  on  July  1,  1S92;  it  had  no  available 
money  or  assets  wherewith  to  pay  the  debts 
which  would  soon  mature  and  no  reasonablo 
hope  of  financial  assistance  from  any  quar- 
ter to  enable  it  to  do  so;  its  directors  had 
had  no  meeting  for  over  two  months,  and  had 
practically  abdicated  their  trust  and  power 
of  management  and  confessed  their  utter  in- 
ability to  devise  means  to  divert  the  insol- 
vency and  disruption  of  the  system  in  their 
charge. 
Plaintiffs  charged  that  the  corporation 
|S64]was  insolvent  and  'this  vast  trust  property 
was  substantially  derelict;  that  the  unity  of 
the  property,  as  held  and  operated  as  an  im- 
portant trunk  line,  constituted  one  of  the 
most  important  ingredients  of  ite  value,  and 
that  to  permit  iU  severance  would  result  in 
a  ruinous  sacrifice  to  every  interest  in  the 
property;  that  the  owned  and  operated  lines 
of  road  lie  in  six  states,  and  were  subject  to 
the  jurisdiction  of  the  courte  in  each  of  the 
many  counties  in  which  the  property  was  sit- 
uate; that  unless  the  court,  in  view  of  the 
impending  and  inevitable  defaulte  as  afore- 
said, would  deal  with  the  property  as  a  sin- 
gle trust  fund,  and  teke  it  into  judicial  cus- 
tody for  the  protection  of  every  interest 
therein,  individual  creditors,  immediately 
upon  default,  would  assert  their  remedies  in 
diflferent  courts  in  the  several  stetes;  that  a 
race  of  diligence  would  result,  and  judg- 
ments and  priorities  attempted;  tiiat  levies 
and  attechmcnts  would  be  laid  upon  the  en- 
gines and  cars  of  the  company,  and  upon  the 
fuel,  material,  and  supplies  indispensable  to 
the  operations  of  the  road,  and  which  would 
greatly  interfere  and  ultimately  prevent  the 
company  from  properly  discharging  its  du- 
ties as  a  public  carrier  and  seriously  dimin- 
ish the  earnings  of  the  road;  that  lessors  of 
the  roads  now  owned  would  enforce  the  re- 
entry covenants  of  their  leases;  that  the  con- 
tinued default  of  the  mortgaged  debts  would 
produce  the  immediate  maturity  of  the 
bonds;  and  that  "a  vast  and  unnecessary 
multiplicity  of  suits  will  result,  and  a  most 
important  and  valuable  trust  property  will 
be  dismembered  by  the  clashing  decrees  of 
the  many  courts  exercising  jurisdiction  at 
the  suit  of  separate  creditors,  which  might 
be  shielded  and  preserved  as  a  valuable 
single  trust  property  by  adequate  judicial 
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protection  until  such  time  as  a  satisfactorr 
financial  reorganization  could  be  perfected." 

The  plaintiffs  also  averred  "that  the  Cen- 
tral Trust  Company  is  not  only  the  trust 
depository  in  the  said  pledge  of  income,  but 
is  the  trustee  in  over  twelve  trust  deeds  ex> 
ecuted  by  the  Danville  Company  and  divers 
roads  in  ite  system,  and  also  trustee  for  the 
preferred  stockholders  and  C  per  cent  and  5 
per  cent  trust  deeds  of  the  Terminal  Com- 
pany. That  the  truste  and  duties  in  said  dif- 
ferent deeds  as  to  property,  equipment,  and 
income  *are  variant,  and  in  some  respect[S  65] 
antagonistic.  In  case  of  default  and  judi- 
cial enforcement,  tlieir  reciprocal  rights  will 
have  to  be  construed  and  decreed  by  the 
court,  and  such  common  trustee  cannot  prop- 
erly represent  such  variant  truste;  and  the 
bondholders  have  the  equity  to  apply  in  their 
own  names  to  protect  the  trust  estate." 

The  relief  asked  was — 

That  the  court  would  decree  that  the 
plaintiffs  as  holders  of  aliquot  portions  of 
the  emergency  loan  to  the  Danville  Com- 
pany, guaranteed  by  the  Terminal  Company, 
had  a  fixed  and  specific  lien  upon  all  and 
singular  the  income,  tolls,  and  revenues  of 
the  Danville  Company  and  its  leased, 
operated,  and  controlled  railroads,  and  each 
of  them,  and  that  the  condition  of  such 
pledge  of  income  had  been  broken,  entitling 
the  holders  of  such  indebtedness  to  enforce- 
ment thereof; 

That  the  court  would  also  administer  the 
trust  fund  in  which  the  plaintiffs  were  in- 
terested, constituting  the  entire  railroad  and 
assets  of  tBe  defendant  corporations,  ind 
would  for  that  purpose  marshal  all  their  as- 
sets and  ascertein  the  respective  liens  and 
priorities  existing  upon  every  part  of  such 
system  of  railways,  the  amount  due  upon 
mortgages  and  other  liens,  and  enforce  and 
decree  the  rights,  liens,  and  equities  of  each 
and  all  of  the  stockholders  and  creditors  of 
the  Danville  ana  Terminal  Companies  as 
the  same  were  finally  ascerteined  and  de- 
creed, in  and  to  not  only  those  lines  of  rail- 
roads, appurtenances,  and  equipments,  but 
also  to  and  upon  every  portion  of  the  assete 
and  property  of  each  of  those  corporations; 
ond — 

That  for  the  purpose  of  enforcing  a  lien 
and  equity  upon  the  income  of  the  railroad 
system  aforesaid,  to  which  the  holders  of 
the  emergency  loan  were  by  contract  enti- 
tled, "as  well  as  to  preserve  the  unity  of  said 
system,"  as  it  had  been  for  years  mnints'ned 
and  operated,  and  preventing  tiie  disruption 
thereof  by  separate  executions,  attachments, 
or  sequestrations,  the  occurrence  of  which 
would  be  inevitable  in  view  of  the  defaults  in 
interest  payments  which  would  presently  oc- 
cur, the  court  would  forthwith  appoint  one 
or  more  receivers  of  the  entire  system  of 
railroads  and  steamers  held  and  operated  by 
the  Danville  Company,  together  with  all 
equipment,  'material,  machinery,  supp'ip».[266] 
moneys,  accounts,  clioses  in  action,  and  as- 
sete of  every  description  and  wherever  sit- 
uated, together  with  all  leasehold  rights  and 
contracte,witu  authority  to  manageand  oper- 
ate the  same  as  the  officers  of  and  under  the 
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direction  of  the  court,  and  tbat  all  the  offi- 
cers, managers,  superintendents,  and  em- 
ployees of  the  Danville  Company  be  required 
to  forthwith  deliver  up  the  possession  of  all 
and  singular  each  and  every  part  of  the 
property,  over  which  the  receivers  were  thus 
appointed,  wherever  situate,  and  also  all 
books  of  accounts,  offices,  vouchers,  and 
papers  in  any  way  relating  to  the  business 
or  operation  of  such  system  of  railways  and 
steamers,  and  for  injunctions  restraining 
each  and  every  of  the  officers,  directors,  man- 
agers, superintendents,  agents,  and  employ- 
ees of  the  Danville  Company  from  interfer- 
ing in  any  way  whatever  with  the  possession 
and  control  of  the  receivers  over  any  part  ol 
the  property. 

Upon  bearing  and  considering  the  bill, 
with  the  exhibits  and  answer  in  support 
thereof,  and  on  motion  of  the  complainants, 
Frederic  W.  Huidekoper  and  Reuben  Foster 
were  appointed  by  the  court  receivers  of  the 
property  and  assets  of  the  Danville  Com- 
pany, namely,  the  system  of  railways  then  in 
the  possession  of  and  owned  and  controlled 
by  that  corporation,  situated  in  the  District 
of  Columbia  and  in  the  states  of  Virginia, 
North  and  South  (^arolina,  Georgia,  Ala- 
bama, and  Mississippi,  together  with  all  the 
equipments,  shops,  appurtenances  of  every 
kind,  machinery,  material,  and  supplies 
owned,  held,  or  in  the  possession  and  use  of 
such  corporation,  wherever  situate,  including 
all  tracks,  terminal  facilities,  real  estate, 
warehouses,  offices,  stations,  and  all  other 
buildings  of  every  kind,  owned,.held,  or  pos- 
sessed by  the  Danville  Company,  together 
with  all  steamers,  wharves,  and  other  prop- 
erties held  in  connection  therewith,  and  all 
moneys,  choses  in  action,  credit,  bonds, 
stocks,  leasehold  interests,  or  operating  con- 
tracts, and  other  assets  of  every  kind,  and 
all  other  property,  real,  personal,  and  mixed, 
owned,  held,  or  possessed  by  that  company. 

It  was  further  provided  in  the  order  of 
the  court  that  the  receivers  "shall  from  time 
[SOTJto  time,  out  of  the  funds  coming  'into  their 
bands  from  the  operation  of  the  property, 
pay  the  expense  of  operating  the  same  and 
executing  their  trusts,  and  all  taxes  and  as- 
sessments upon  the  said  property  or  any 
part  thereof,  and  also  pay  and  discharge  all 
such  traffic  and  car  mileage  balances  as  may 
be  due  to  connecting  and  other  railways,  and 
all  such  loss  and  damage  claims  arising  from 
the  previous  operation  of  said  property  as, 
in  their  judgment,  on  examination,  are 
proper  to  be  paid  as  expenses  of  operation; 
and  shall  also,  out  of  the  moneys  coming  in- 
to their  hands,  pay  and  discharge  all  the  cur- 
rent unpaid  pay  rolls  and  vouchers  and  sup- 
ply accounts  incurred  in  the  operations  of 
said  railroad  system,  at  any  time  within  six 
months  prior  hereto." 

The  receivers,  who  are  referred  to  in  the 
record  as  the  insolvency  receivers,  entered 
into  full  and  exclusive  possession  on  the  16th 
day  of  June,  1892. 

On  that  and  the  succeeding  day  auxiliary 
suits  were  instituted  by  the  plaintiffs 
against  the  Danville  Company  in  the  circuit 
462 


courts  of  the  United  States  for  the  westeim 
district  of  North  Carolina,  the  district  o( 
South  Carolina,  the  northern  district  ol 
Georgia,  the  northern  district  of  Alabama 
and  uie  northern  district  of  Mississippi,  and 
orders  were  duly  entered  of  record  by  eadi 
of  those  courts  confirming  the  ori^nal  ap- 
pointment of  reoeivera  and  neogamna  tn« 
circuit  court  of  the  eastern  district  of  Vir> 
ginia  as  having  primary  jurisdiction  over  all 
the  railroad  system  and  property  of  the  Dan- 
ville Company  wherever  situated. 

On  the  28th  day  of  June,  1892,  the  plain- 
tiffs filed  a  petition  in  the  cause,  sfanting 
that  the  Central  Trust  Company  of  New 
York  was  trustee  in  five  mort|^ages  executed 
by  the  Danville  Company,  resting  upon  its 
property,  and  of  the  following  dates  and 
amounts:  October  5,  1874,  $5,997,000; 
February  1,  1882,  $3,368,000;  October  22, 
1886,  $4,408,000;  September  3,  1889,  $1,- 
300,000;  May  1,  1801,  $883,000.  The  peti- 
tioners prayed  that  the  receivers  be  author- 
ized to  execute  and  sell  receivers'  certifinatea 
to  an  amount  not  exceeding  $1,000,000, 
which  should  be  a  first  lien  on  the  Richmond 
&  Danville  Railroad,  its  property,  leasehold 
interests,  contracts,  and  income,  "and  out  of 
the  proceeds,  as  a  special  fund,  to  pay  and 
'discharge  all  outstanding  indebtedness  of[268} 
the  Danville  Company  incurred  for  material 
and  supplies  in  the  operation  of  the  roads  in 
the  receivers'  hands,  which  were  purchased 
within  six  months  prior  to  June  15,  ]8!)2,  as 
the  said  indebtedness  shall  be  ascertained 
and  reported  on  by  special  masters  to  be  ap- 
pointed for  such  purpose ;  and  also,  that  out 
of  the  funds  coming  into  their  bands  from 
the  operation  of  the  roads  which  could  be 
safely  used  without  prejudice  to  their  ovrn 
current  liabilities  for  operating  expenses, 
the  receivers  be  authorized  to  pay  the  instal- 
ments of  rent  and  coupons  of  mortgage  bonds 
resting  "upon  the  several  parts  of  the  sys- 
tem, so  as  to  protect  and  preserve  the  pres- 
ent unity  of  the  system  of  roads  in  their 
charge."  The  petition  concluded:  "The 
Central  Trust  Company  is  the  trustee  in  each 
and  all  of  the  trust  deeds  and  mortgages,  and 
it  is  made  a  party  hereto,  so  that  it  can  ap- 
pear to  the  application  and  be  heard  upon  the 
question  of  using  receivers'  certificates  and 
authorizing  the  payment  of  mortgage,  in- 
terest, and  rental  obligations  out  of  the  cur- 
rent net  income  of  the  receivership." 

Of  the  application  for  an  order  in  accord- 
ance with  the  petition,  the  defendants  and 
the  Central  Trust  Company  had  notice.  The 
court  by  order  authorized  the  borrowing  of 
$1,000,000  receivers'  certificates  to  be  used 
for  the  purposes  indicated  in  the  petition. 
The  Trust  Company  was  represented  at  the 
hearing  of  the  application;  and,  so  far  as 
the  record  discloses,  made  no  objection  to  ths 
order. 

On  the  13th  day  of  July,  1802,  the  Central 
Trust  Companv  presented  its  petition  and 
prayed  that  it  be  allowed  to  intervene  in  tb« 
suit  brought  by  Clyde  and  others  for  the  prth 
tection  of  the  holders  of  the  6  per  cent  bonds 
of  the  Danville  Company  and  of  the  sub- 

176  U.  8. 


Digitized  by 


Google 


U89. 


SouTHRBN  Railway  Co.  v.  CAiuiBorB  Stbbl  Co. 


268-871 


•eribers  to  the  emergency  loan  made  prior 
to  April  1, 1892,  and  in  respect  of  which  that 
company  was  the  trust  depositary  of  the  in- 
come rf  the  Danville  system  pledged  to  se- 
cure such  loan ;  and  by  order  entered  August 
16,  1892,  leave  was  given  for  that  company 
to  intervene  in  the  cause,  "on  the  condition 
that  it  hereby  submits  to  the  several  orders 
heretofore  entered  herein."  On  the  latter  day 
that  company  presented  its  petition,  asking 
£889]that  Huidekoper  *and  Foster  be  appointed 
as  permanent  receivers  of  the  Danville  Com- 
pany, if  the  court  should  determine  to  con- 
tinue its  judicial  possession  of  the  system. 
An  order  to  that  effect  was  accordingly 
made.  In  presenting  the  above  petition  the 
Central  Trust  Company  appeared  not  only 
as  trustee  of  the  Richmond  &  Danville  Rail- 
road Company  and  the  consolidated  gold 
mortgage,  to  be  presently  referred  to,  but  as 
trustee  representing  other  mortgages  and 
railroads,  including  the  Virginia  Midland 
Railroad,  the  Georgia  Pacific  Railway,  and 
the  North  Eastern  Railroad  of  Georgia. 

On  the  19th  day  of  December,  1892,  an  in- 
tervening petition  was  presented  by  parties 
representing  the  underlying  bondholders  in- 
terested in  any  litigation  or  proceedings  for 
the  foreclosure  of  any  of  the  mortgage  or 
trust  deeds  of  the  Danville  Company  or  any 
of  the  companies  forming  a  part  of  the  Dan- 
ville system,  and  thry  were  permitted  to  be- 
eome  parties  ccnnplainant  in  the  Clyde  suit, 
and  to  file  such  petitions  and  take  such  pro- 
eeedings  as  they  deemed  necessary  or  requi- 
site for  the  protection  of  the  interests  tuey 
represented. 

In  the  suit  instituted  by  Clyde  and  others, 
the  Carnegie  Steel  Company,  Limited,  filed 
with  the  Alaster  Commissioner,  October  14, 
1892,  its  claims  arising  out  of  certain  con- 
tract made  between  that  company  and  the 
Danville  Railroad  Company  in  1891  for  steel 
rails  delivered  to  the  latter  between  July  2S, 
1891,  and  October  10,  1891.  The  facto  re- 
lating to  those  contracts  will  be  hereafter 
stated. 

On  the  13th  day  of  April,  1894,  the  Cen- 
tral Trust  Company  of  New  York  instituted 
•  separate  suit  against  the  Richmond  &  Dan- 
Tille  Railroad  Company  for  the  foreclosure 
of  what  is  known  as  the  consolidated  gold 
mortgage.  Upon  the  filing  of  that  petition, 
and  on  the  motion  of  the  Trust  Company, 
an  order  was  entered  appointing  Huidekoper, 
Foster,  and  Spencer  receivers  of  the  court 
of  all  and  singular  the  railroads,  property, 
assets,  credits,  and  effecto  of  the  Richmond 
t  Danville  Railroad  Company,  "the  same 
being  the  system  of  railways  owned,  oper- 
ated, or  controlled  by  the  said  corporation, 
situate  in  the  District  of  Columbia  and  in 
the  states  of  Virginia,  North  Carolina, 
South  Carolina,  Georgia,  Alabama,  andMiss- 
r270]'"^'PP'>  'together  with  all  the  equipment, 
shops,"  etc.,  "and  other  assets  of  every  kind, 
and  all  other  property,  real,  personal,  and 
mixed,  held  or  possessed  by  the  said  railroad 
company,  the  above-mentioned  property  be- 
ing now  in  the  possession  of  said  Frederic 
W.  Huidekoper  and  Reuben  Foster,  receiv-  j 
ers  duly  appointed  by  this  court  in  a  certain 
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suit  brought  in  this  court  and  now  pending 
therein,  wherein  William  P.  Clyde  and  oth- 
ers are  plaintiffs  and  the  Richmond  t  Dan- 
ville Railroad  Company  and  others  are  de- 
fendants." These  receivers  are  described  in 
the  record  as  the  foreclosure  receivers. 

The  order  last  named  contained  thift 
clause : 

"Nothing  in  this  order  contained  shall  be 
construed  to  vacate  any  of  the  orders  here- 
tofore entered  in  the  case  of  William  P. 
Clyde  and  others ;  but  the  court  reserves  full 
power  to  act  upon  the  masters'  reports  filed 
in  the  said  cause,  and  in  said  cause  to  ad- 
judge and  decree  upon  the  rights  of  credit-  ' 
ors  ascertaining  [asserting]  a  claim  against 
the  property  of  the  said  railroad  company 
or  income  thereof,  in  preference  to  the  mort- 
gage debt  thereof,  hyorders  to  be  entered 
in  the  said  suit  of  William  P.  Clyde  and 
others,  upon  notice  to  parties,  with  like  ef- 
fect upon  the  mortgaged  property  and  in- 
come as  if  such  orders  were  entered  in  this 
cause." 

The  Carnegie  Company  was  permitted  to 
intervene  in  the  suit  brought  by  the  Central 
Trust  Company,  alleging  in  its  petition  that 
the  rails  sold  and  delivered  by  it  to  th» 
Danville  Company  were  used  upon  ito  road- 
bed for  the  purpose  of  maintaining  the  sam» 
in  condition  to  conductits  traffic  thereon,  and 
were  necessary  for  that  purpose.  The  claim- 
ants referred  to  the  fact  that  they  had  pre- 
viously filed  their  claim  in  the  Clyde  suit, 
"which  claim  is  now  pending  in  said  cause 
before  the  masters,  the  demand  of  your  peti- 
tioner that  the  same  shall  be  allowed  as  a 
claim  entitled  to  equitable  priority  of  pay- 
ment over  the  mortgage  debt  of  the  said  de- 
fendant not  having  been  heard  or  considered 
by  said  masters." 

On  the  17th  day  of  February,  1894,  the 
suit  instituted  by  the  Central  Trust  Com- 
pany of  New  York  and  the  one  brought  by 
Clyde  and  others  were  consolidated  under 
the  name  of  "The  Central  Trust  Company  of 
New  York  and  others  v.  'The  Biohmond  ^[871) 
Danville  Railroad  Company  and  others,  Con- 
solidated Cause."  Upon  application  of  the 
Carnegie  Company  it  was  made  a  party  de- 
fendant in  the  consolidated  cause. 

A  decree  of  foreclosure  and  sale  in  the  con- 
solidated cause  was  entered  April  13,  1894, 
and  a  sale  took  place  June  16,  1894,  the 
property  embraced  by  the  decree  being  sold 
as  a  unit.  Charles  H.  Coster  and  Anthony 
J.  Tho9  as,  a  purchasing  committee,  as  joint 
tenants  purchased  the  property  for  the  use, 
benefit,  and  behoof  of  a  corporation  to  be 
organized  pursuant  to  the  terms  of  an  act 
of  the  general  assembly  of  Virginia,  ap- 
proved February  20,  1894,  entitled  "An  Act 
Authorizing  the  Purchasers  of  the  Richmond 
&  Danville  Railroad,  Their  Assigns  and  Suc- 
cessors, to  Become  and  Be  a  Corporation." 
The  sale  was  approved  by  formal  order  of 
court  and  confirmed  to  the  purchasing  com- 
mittee, composed  of  Coster  and  Thomas,  for 
the  sole  use,  benefit,  and  behoof  of  the  South- 
em  Railway  Company  created  under  the 
laws  of  Virginia. 

The  decree  of  oonflrmation  contained  the 
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following  clauses :  "And  the  court  accepts 
-the  said  Southern  Railway  Company  as  the 
purchaser  of  all  and  singular  the  railroad, 
property,  and  franchises  sold  under  this  de- 
cree, and  holds  it  as  such  purchaser  obli- 
fated  to  complete  and  fully  to  pay  the  said 
id  and  comply  with  all  the  orders  of  the 
court  already  entered,  and  hereafter,  from 
time  to  time,  to  be  entered  by  it  obligatory 
on  such  purchaser.  And  the  court  further 
reserves  full  power  from  time  to  time  to  en- 
ter orders  binding  upon  the  said  Southern 
Railway  Company  as  such  purchaser,  requir- 
ing it  to  pay  into  the  registry  of  the  court 
all  such  sums  as  have  been  or  may  be  ordered 
by  the  court  for  the  payment  of  any  and  all 
receivers'  debts  or  claims  adjudged  or  to  be 
adjudged  as  prior  in  lien  or  equity  to  the 
mortgage  herein  foreclosed,  or  entitled  to 
preference  in  payment  out  of  the  proceeds 
of  sale."  That  order  also  contained  this 
clause:  "The  court  reserves  full  power,  not- 
withstanding such  conveyance  and  delivery 
of  possession,  to  retake  and  resell  the  prop- 
erty this  day  confirmed  to  such  purchaser 
if  it  fails  or  neglects  fully  to  complete  such 
C87S]*purchase  and  comply  with  the  orders  of 
court  in  respect  to  full  compliance  there- 
with, or  to  pay  into  court,  in  accordance 
with  such  decree  of  sale  and  orders  of  court, 
all  sums  of  money  hereafter  ordered  by  the 
court  to  be  paid  into  its  registry  to  discharge 
any  and  all  such  debts,  liens,  or  claims  as  it 
may  decree  ought  to  be  paid  out  of  the  pro- 
ceeds of  sale  in  preference  to  the  mortgage 
herein  foreclosed." 

Subsequently,  upon  a  hearing  of  the  ex- 
septions  to  the  masters'  report  on  tiie  claim 
sf  the  Carnegie  Steel  Company,  Limited,  the 
circuit  court  found  that  that  company  fur- 
nished to  the  railroad  company,  at  the  dates 
and  in  the  quantities  named  in  their  petition 
for  claim,  steel  rails  to  the  aggregate  value 
of  $125,067.39,  which  the  company  used  and 
•greed  to  pay  for,  and  that  the  interest  on 
Vhat  amount  was  $29,828.58;  in  all,  $154,- 
695.97.  It  further  found  that  that  sum  had 
never  been  paid  by  the  railroad  company; 
that  "the  earnings  of  said  defendant  railroad 
company,  which  should  have  been  U!>ed  for 
the  payment  of  current  expenses,  including 
therein  this  claim,  have  been  used  for  the 
benefit  of  mortgage  creditors,  in  a  sum  more 
than  sufficient  to  pay  said  claim  in  full;" 
and  that  "prior  to  May  1, 1888,  bonds  of  the 
Richmond  &  Danville  Railroad  Company 
known  as  consolidated  bonds  were  issued  to 
the  amount  of  $1,621,000,  and  that  since 
that  date  such  bonds  have  been  issued  to  the 
amount  of  $2,906,000."  And  it  was  ad- 
judged that  the  claim,  with  interest  thereon 
from  the  time  when  the  respective  items 
thereof  became  due  and  payable  by  the  Dan- 
ville Company,  was  entitled  to  priority  of 
payment  out  of  the  funds  resulting  from  the 
■ale  of  the  mortgaged  property,  over  the 
bonds  secured  by  the  mortgage  foreclosed  by 
the  decree  heretofore  passed  in  this  cause, 
and  was  also  entitled  by  reason  also  of  the 
statutes  of  Virginia  "to  priority  of  pay- 
ment out  of  the  fund  resulting  from  the  sale 
of  the  mortgaged  property,  over  such  of  the 
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bonds  secured  by  the  mortgage  foreclosed  by 
the  decree  heretofore  passed  in  this  cause  aa 
were  issued  after  May  1,  1888,  being  $2,906,« 
•000  in  amount."  It  whs  further  ordered 
that  "the  purchaser  at  the  sale  heretofore 
made,  or  his  assigns,  do  forthwith  pay  to  the 
Carnegie  Steel  Company,  Limited,  said  sum  of 
$145,896.97,  in  'compliance  with  the  terma[27S] 
of  the  decree  of  sale  heretofore  passed,  where* 
by  the  purchaser  at  such  sale,  or  his  assigns, 
was  required  to  pay  off  and  satisfy  all 
claims  filed  in  this  cause,  which  this  court 
should  adjudge  prior  to  the  mortgage  by 
said  decree  foreclosed." 

The  Southern  Railway  Company  prose- 
cuted an  appeal  from  that  order  to  the  cir- 
cuit court  of  appeals  and  the  action  of  the 
circuit  court  was  approved.  42  U.  S.  App. 
14S,  76  Fed.  Rep.  402,  22  C.  C.  A.  289.  The 
case  is  in  this  court  upon  certiorari,  sued  out 
by  the  railway  company. 

Messrs.  Henry  Craxrf ord  and  Edward 
J.  Phelps  argued  the  cause  and,  with  Mr. 
Willis  B.  Smith,  filed  a  brief  for  appellant: 

The  appellee's  claim  was  excluded  by  the 
six  months'  limitation  in  the  original  order 
of  June  16,  1892,  from  asserting  any  equity 
whatever  to  be  paid  by  the  receivers. 

If  the  order  establishing  a  general  time 
limit  was  inequitable,  or  if  special  circum- 
stances existed  which  might  give  the  appel- 
lee's claim  an  exceptional  recognition,  it 
was  the  duty  of  the  claimant  to  cancel  or 
modify  the  order  which  was  conceived  to  bo 
injurious. 

Miltenherger  v.  Logansport,  C.  A  8.  W.  R. 
Co.  106  U.  8.  288,  27  L.  ed.  117,  1  Sup.  Ct. 
Rep.  140;  United  States  Trust  Co.  v.  IVo- 
bash  Western  R.  Co.  150  U.  S.  304,  37  L.  ed. 
1090,  14  Sup.  Ct  Rep.  86. 

The  provision  in  the  appointment  of  receiv- 
ers in  the  foreclosure  suit  that  "nothing  in 
this  order  contained  shall  be  construed  to  va- 
cate any  of  the  orders  heretofore  entered" 
reaffirmed  the  original  and  then  unchal- 
lenged limitation  of  six  months. 

Belknap  v.  Central  Trust  Co.  47  U.  S.  App. 
003,  80  Fed.  Rep.  024,  26  C.  C.  A.  30. 

Claims,  to  be  preferential,  must  not  only 
be  those  of  the  restrictive  and  favored  dasA, 
but  be  contracted  "a  brief  period"  before  the 
judicial  intervention. 

Morgan's  L.  A  T.  R.  A  8.  8.  Co.  v.  Texas 
C.  R.  Co.  137  U.  S.  197,.34  L.  ed.  634,  11  Sup. 
Ct.  Rep.  61. 

Kinety  days  is  a  reasonable  limit  within 
which  operating  claims  must  have  been  in- 
curred to  be  allowed  aa  preferential. 

Miltenherger  v.  Logansport,  C.  rf  B.  W. 
R.  Co.  106  U.  S.  280,  27  L.  ed.  117,  1  Sup.  Ct. 
Rep.  140. 

This  limit  has  been  adopted  in  railroad 
foreclosure  cases  in  the  fourth  circuit. 

Financb  Co.  v.  Charleston,  C.  <4  C.  R.  Co. 
52  Fed.  Rep.  520;  Boston  ISafe  Deposit  «f  T. 
Co.  V.  Richmond  rf  D.  R.  Co.  8  U.  S.  App. 
547,  62  Fed.  Rep.  205,  10  C.  C.  A.  323. 

In  Wood  V.  .Vetc  lor*:  rf  .V.  E.  R.  Co.  70 
Fed.  Rep.  741,  a  four  months'  limit  waa 
fixed. 
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An  extreme  limit  of  six  months  has  been 
adopted  in  many  cases. 

BLair  v,  St.  Louis,  B.  &  K.  R.  Co.  22 
Fed.  Rep.  471;  Thomas  v.  Peoria  &  R.  I. 
R.  Co.  36  Fed.  Rep.  808;  Union  Trust  Co. 
▼.  Bouthcr.  107  U.  S.  592,  27  L.  ed.  488,  2 
Sup.  Ct.  Rep.  295;  Union  Trust  Co.  t.  Il- 
linois MiiUattd  K.  Co.  117  U.  S.  463,  20  L. 
«d.  973,  6  Sup.  Ct.  Rep.  809 ;  Turner  v.  In- 
dianapolis, B.  <C  W.  R.  Co.  8  Biss.  316,  Fed. 
Cas.  No.  14,268;  Central  Trust  Co.  v.  Wo- 
lash,  8t.  L.  &  P.  R.  Co.  46  Fed.  Rep.  38;  Put- 
nam V.  Jacksonville,  L.  <C  iS(.  L.  R.  Co.  61 
Fed.  Rep.  440;  Belknap  t.  Central  Trust  Co. 
47  U.  S.  App.  663,  80  Fed.  Rep.  624,  26  C.  C. 
A.  30. 

The  consolidated  bondholders  did  not  ap- 
ply for  judicial  aid  or  assert  any  demand  for 
possession,  and  received  no  interest  from  such 
first  receivers,  and  should  not  be  charged 
with  the  responsibility  of  their  operation. 

Morgans  L.  i  T.  R.  i  8.  8.  Co.  v.  Texas 
C.  R.  Co.  137  U.  S.  171,  34  L.  ed.  625,  11 
Sup.  Ct.  Rep.  61. 

The  distinction  in  the  equitable  obliga- 
tions of  tlie  mortgage  security,  where  receiv- 
erships have  been  obtained  at  tlie  instance  of 
the  mortgagee,  and  those  granted  to  stock- 
holders or  general  creditors,  is  well  settled. 

Central  Trust  Co.  t.  Wahash,  8t.  L.  i  P. 
R.  Co.  46  Fed.  Rep.  38;  8treet  y.  Maryland 
C.  R.  Co.  69  Fed.  JRep.  25. 

Until  the  mortgagees  come  into  equity 
with  their  own  application  for  entry  they 
«tand  on  their  vested  liens,  and  are  in  no 
way  responsible,  out  of  their  contract  secur- 
ity, for  the  court's  administration  of  the 
property. 

Bound  ▼.  South  Carolina  R.  Co.  47  Fed. 
Bep.  30. 

No  possible  equitable  accountability  to  re- 
-•tore  income  used  by  a  general  creditor's 
receivership  can  be  charged  against  a  non- 
applying  mortgagee. 

Jlneeland  v.  Ameriecm  Loan  A  T.  Co.  136 
U.  S.  89,  34  li.  ed.  379,  10  Sup.  Ct.  Rep.  950; 
Bound  T.  Bouth  Carolina  R.  Co.  47  Fed.  Rep. 
33. 

Foreclosing  bondholders  are  not  charge- 
able with  the  interest  paid  during  the  receiv- 
ership to  mortgage  bondholders  senior  to 
their  own;  and  a  sale  fund  in  court  need  not 
mai<e  good  such  payments. 

8t.  Louis,  A.  d  T.  H.  R.  Co.  v.  Cleveland, 
<7.  C.  &  St.  L.  R.  Co.  125  U.  S.  668,  31  L.  ed. 
«35.  8  Sup.  Ct.  Rep.  1011;  Belknap  v.  Cen- 
tral Trust  Co.  47  U.  8.  App.  663,  80  Fed., 
Rep.  (i24,  20  C.  C.  A.  30. 

Appellee  made  no  attempt  to  modify  or 
Intercept  the  expenditures  or  interest,  rent- 
als, and  dividends,  and  must  therefore  be 
conclusively  presumed  to  have  accepted  and 
approved  them  as  being  for  the  best  inter- 
est.4  of  the  whole  trust  estate,  including  its 
•own. 

Central  Trust  Co.  v.  Wabash,  8t.  L.  <t  P. 
R.  Co.  34  Fed.  Rep.  269;  Central  Trust  Co. 
V.  Wahash,  St.  L.  <(  P.  R.  Co.  30  Fed.  Rep. 
332;  Knceland  v.  American  Loan  cS  T.  Co. 
130  U.  S.  89,  34  L.  ed.  379,  10  Sup.  Ct  Rep. 
■950;  Calhoun  v.  8t.  Louis  <t  8.  B.  R.  Co.  9 
Biss.  330.  14  Fed.  Rep.  9. 
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The  beneficiaries  of  the  allowance  oi  pref- 
erence over  recorded  mortgages  are  a  favored 
class,  such  as  "materialmen  and  laborers  and 
some  few  others  of  similar  nature." 

Morgan's  L.  <t  T.  R.  d  8.  8.  Co.  v.  Texas 
C.  R.  Co.  137  U.  S.  171,  34  L.  ed.  625, 11  Sup. 
Ct  Rep.  61 ;  Barstom  v.  Pine  Bluff,  M.  £  N. 
O.  R.  Co.  57  Ark.  334,  21  S.  W.  652. 

Claims  fairly  within  the  scope  of  such  pro- 
tection are  restricted  to  "the  current  debts, 
the  daily  and  monthly  expenses"  which  rely 
for  payment  on  the  daily  and  monthly  earn- 
ings. 

Thomas  y.  Peoria  d  R.  I.  R.  Co.  36  Fed. 
Rep.  808. 

The  test  applied  in  Kneeland  v.  American 
Loan  <£  T.  Co.  136  U.  S.  89,  34  L.  ed.  379,  10 
Sup.  Ct.  Rep.  950,  to  a  claim  of  car  rental 
for  preference  as  a  current  operating  ex- 
pense, is  conclusive  here. 

The  vendor  of  a  locomotive  occupies  the 
position  of  a  general  creditor  with  no  special 
equities  in  its  favor. 

Euidekoper  v.Binckley  LooomotiveWorks, 
99  U.  S.  258,  25  L.  ed.  344. 

The  case  of  a  corporation  for  the  manu- 
facture and  sale  of  cars,  dealing  with  a  rail- 
road company  whose  road  is  subject  to  a 
mortgage  securing  outstanding  bonds,  is 
very  dilTerent  from  that  of  workmen  and  em- 
ployees, or  of  those  who  furnish  from  day  to 
day  supplies  necessary  for  the  maintenance 
of  the  railroad. 

Thomas  v.  Western  Car  Co.  149  U.  S.  95, 
37  L.  ed.  603,  13  Sup.  Ct  Rep.  824. 

Enforcing  the  doctrine  ruled  in  Thomas  ▼. 
Western  Car  Co.  149  U.  S.  95,  37  L.  ed.  663, 
13  Sup.  Ct  Rep.  824,  the  circuit  court  of  ap- 
peals in  the  7th  and  8th  circuits  have  ex- 
cluded car  rentals  from  preference  as  debts 
of  the  current  income.  « 

Mather  Humane  Stock  Transp.  Co.  r.  An- 
derson, 46  U.  S.  App.  138,  76  Fed.  Rep.  164 
22  C.  C.  A.  109;  Pullman's  Palace  Car  Co. 
V.  American  Loan  <£  T.  Co.  55  U.  S.  App.  170, 
84  Fed.  Rep.  18,  28  C.  C.  A.  263. 

A  large  claim  for  steel  rails  sold  on  several 
months'  credit  is  not  an  operating  supply 
claim  entitled  to  preferential  payment  out 
of  the  receiver's  income  or  the  sale  proceeds 
under  a  foreclosing  mortgage. 

Lackawanna  Iron  d  Coal  Co.  t.  Farmerif 
Loan  d  T.  Co.  52  U.  8.  App.  91,  70  Fed.  Rep. 
202,  24  C.  C.  A.  487. 

The  claims  allowed  preference  in  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  28  L.  ed.  596, 
4  Sup.  Ct.  Rep.  676 ;  and  Virginia  d  A.  Coal 
Co.  T.  Central  R.  d  Bkg.  Co.  170  U.  S.  369, 
42  L.  ed.  1069,  18  Sup.  Ct  Rep.  657,  were 
for  coal,  which  was  an  undoubteid  and  neces> 
sary  operating  supply. 

To  award  a  preference  it  is  indispensable 
that  the  supplies  should  not  be  purchased 
simply  on  the  personal  credit  of  the  railroad 
company,  but  upon  the  tacit  or  express  un- 
derstanding that  the  current  earnings  will  be 
appropriated  for  the  payment  of  the  debt. 

Virginia  d  A.  Coal  Co.  v.  Central  R.  d 
Bkg.  Co.  170  U.  S.  369,  42  L.  ed.  1069,  18 
Sup.  Ct  Rep.  667. 
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ilessra.  Nloholaa  F.  Bond  and  David 
WUlcoz  argued  the  cause  and,  with  Ur.  P, 
C.  Knox,  filed  a  brief  for  appellee : 

If  current  earnings  are  used  for  the  bene- 
fit of  mortgage  creditors  before  current  ex- 
penses are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of 
the  fund  which  has  been  thus  misapplied. 

Buruham  v.  Bowen,  111  U.  S.  776,  28  L. 
ed.  506,  4  Sup.  Ct  Rep.  675;  Bale  t.  Froat, 
00  U.  S.  3$9,  25  L.  ed.  419;  Union  Trust  Co. 
T.  Uorrison,  125  U.  8.  691,  31  L.  ed.  825,  8 
Sup.  Ct.  Rep.  1004;  St.  Louis,  A..  &  T.  B.  R. 
Co.  v.  Cleveland,  O.  C.  &  8t.  L.  R.  Co.  125  U. 
S.  658,  31  L.  ed.  832.  8  Sup.  Ct  Rep.  1011; 
Virginia  <t  A.  Coal  Co.  v.  Central  R.  d  Bkg. 
Co.  170  U.  S.  355,  42  L.  ed.  1068,  18  Sup.  Ct. 
Rep.  657;  Atkins  v.  Petersburg  R.  Co.  3 
Hughes,  307.  Fed.  Cas.  No.  604;  United 
States  Trust  Co.  v.  New  York,  W.  B.  (6  B.  R. 
Co.  25  Fed.  Rep.  800;  Farmers'  Loan  <t  T.  Co. 
V.  Vicksburg  <£  M.  R.  Co.  33  Fed.  Rep.  778; 
Thomas  v.  Peoria  d  R.  I.  R.  Co.  36  Fed.  Rep. 
808;  Farmers'  Loan  d  T.  Co.  t.  Green  Bay, 
W.  d  St.  P.  R.  Co.  45  Fed.  Pep.  664;  Bound 
V.  South  Carolina  R.  Co.  8  U.  S.  App.  461,  58 
Fed.  Kep.  473,  7  C.  C.  A.  322;  Wood  v.  Jfeu) 
York  d  N.  E.  R.  Co.  70  Fed.  Rep.  741 ;  Bel- 
knap V.  Central  Trust  Co.  47  U.  8.  App.  663, 
80  Fed.  Rep.  624,  26  C.  0.  A.  30;  Hew  York 
Guaranty  d  Indemnity  Co.  v.  Broderiok'  d 

B.  Rope  Co.  48  U.  S.  App.  668,  88  Fed.  Rep. 
365,  27  C.  C.  A.  650;  Central  Trust  Co.  v. 
East  Tennessee,  V.  d  U.  R.  Co.  30  Fed.  Rep. 
£95;  Easton  v.  Houston  d  T.  0.  Co.  38  Fed. 
Rep.  12 ;  Finance  Co.  ▼.  Charleston,  C.  d  0. 
R.  Co.  48  Fed.  Rep.  188;  Northern  P.  R.  Co. 
y.  Lamont,  32  U.  S.  App.  480,  69  Fed.  Rep. 
23,  16  C.  C.  A.  364;  St.  Louis  Trust  Co.  v. 
Rilep,  36  U.  S.  App.  100.  70  Fed.  Rep.  32,  16 

C.  C.  A.  610,  30  L.  R.  A.  466;  Veatoh  t. 
American  Loan  d  T.  Co.  55  U.  S.  App.  191, 
84  Fed.  Rep.  274,  28  C.  C.  A.  384;  Grand 
Trunk  R.  Co.  v.  Central  Vermont  R.  Co.  88 
Fed.  Rep.  020 ;  Boston  Safe  Deposit  d  T.  Co. 
y.  Richmond  d  D.  R.  Co.  8  U.  8.  App.  547, 
62  Fed.  Rep.  205,  10  C.  C.  A.  323. 

The  rule  has  been  frequently  applied  to 
material  similar  to  that  now  involved. 

Bale  y.  Frost,  99  U.  8.  389,  25  L.  ed.  419; 
Farmers'  Loan  d  T.  Co.  v.  Vicksburg  d  U. 
R.  Co.  33  FccCRep.  778;  Wood  v.  New  York 
d  N.  E.  R.  Co.  70  Fed.  Rep.  741 ;  New  Eng- 
land R.  Co.  V.  Carnegie  Steel  Co.  33  U.  S. 
App.  491,  75  Fed.  Rep.  54,  21  C.  C.  A.  219; 
New  York  Guaranty  d  Indemnity  Co.  v. 
Broderick  d  B.  Rope  Co.  48  U.  S.  App.  668, 
83  Fed.  Rep.  305,  27  C.  C.  A.  550. 

Giving  a  term  of  credit  represented  by  ob- 
ligations of  the  company  does  not  waive  tlie 
right  to  priority,  even  though  such  obliga- 
tions be  renewed  after  the  appointment  of 
the  receiver. 

Bumliam  v.  Bowen,  111  U.  S.  776,  28  L. 
ed.  590,  4  Sup.  Ct.  Rep.  675 ;  Hale  t.  Frost, 
00  U.  S.  389,  25  L.  ed.  410;  Bound  v.  South 
Carolina  R.  Co.  8  U.  8.  App.  461,  58  Fed. 
Rep.  473.  7  C.  C.  A.  322. 

There  is  no  special  limitation  regarding 
the  time  when  the  supplies  have  been  fur- 
nished. 

Hole  V.  Frost,  90  U.  S.  389,  25  L.  ed.  419; 
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Bumkam  y.  Bowen,  111  U.  S.  776,  28  L.  ed. 
596,  4  Sup.  Ct  Rep.  676 ;  Union  Trust  Co.  t. 
Morrison,  125  U.  S.  591.  31  L.  ed.  825,  S 
Sup.  Ct  Rep.  1004 ;  Atkitu  y.  Petersburg  R. 
Co.  3  Hughes,  307,  Fed.  Cas.  No.  604;  North- 
em  P.  R.  Co.  y.  Lamont,  32  U.  8.  App.  480, 
69  Fed.  R^.  23,  16  C.  C.  A.  S64:  New  York 
Guaranty  d  Indemnity  Co.  y.  Broderick  d  B. 
Rope  Co.  48  U.  8.  App.  668,  83  Fed.  Rep. 
365,  27  C.  C.  A.  550. 

The  appointment  of  receivers  for  the  pnr* 
pose  of  preventing  the  enforcement  of  their 
claims  by  the  creditors  gave  the  security 
holders  no  prior  right  to  the  application  of 
the  income  for  their  benefit,  but  it  was  sub- 
ject, in  the  hands  of  receivers,  to  the  same 
rights  regarding  its  use  as  if  it  were  in  the 
hands  of  the  corporation. 

Sage  v.  Memphis  d  L.  R.  R.  Co.  125  U.  8. 
361,  31  L.  ed.  694,  8  Sup.  Ct  Rep.  887;  Vir- 
ginia d  A.  Coal  Co.  V.  Central  R.  d  Bkg.  Co. 
170  U.  S.  355,42  L.  ed.  1068,18  Sup.  Ct  Rep. 
657;  New  England  R.  Co.  v.  Carnegie  Steel 
Co.  33  U.  8.  App.  401,  76  Fed.  Rep.  54,  21  a 
C.  A.  219;  Veatch  y.  American  Loan  d  T.  Co. 
55  U.  S.  App.  191,  84  Fed.  Rep.  274,  28  a  a 
A.  384. 

*Mr.  Justice  Harlan,  after  stating  the(STS] 
facts  as  above,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  above  statement  that 
the  property  in  the  hands  of  the  receivers  in 
the  Clyde  or  insolvency  suit  was  surrendered 
to  the  receivers  in  the  foreclosure  suit  under 
an  order  that  expressly  reserved  power  in 
the  court  to  adjudge  and  decree  in  the  Clyde 
suit  upon  the  rights  of  creditors  asserting 
claims  against  the  property  of  the  railroad 
company  or  its  income  in  preference  to  mort- 
gage debts.  Besides,  the  decree  of  sale  pro- 
vided that  the  purchaser  or  purchasers,  or 
his  or  their  assigns,  under  any  decretal  sale 
should,  as  a  part  of  the  consideration,  in  ad- 
dition to  any  sum  bid,  take  the  property  up- 
on the  express  condition  that  he  or  they 
would  pay  and  satisfy  (among  other  speci- 
fied claims)  all  claims  theretofore  "filed  in 
this  case  or  in  either  of  the  causes,  consoli- 
dated herein,  but  only  when  said  court  shall 
allow  such  claims  and  adjudge  the  same  to 
be  prior  in  lien  or  superior  in  equity  to  the 
mortgage  forrclosed  in  this  suit,  and  in  ac- 
cordance with  the  order  or  orders  of  the 
court  allowin<;  such  claims  and  adjudging 
with  respect  thereto."  And  the  right  was 
distinctly  'reserved  to  retake  and  resell  tho|274] 
property  in  case  the  purchaser  or  purchas- 
ers, or  his  or  their  assigns,  failed  or  neg- 
lected to  comply  with  the  order  of  court  in 
respect  of  the  payment  of  such  prior  liens. 
These  conditions  were  repeated  in  the  order 
confirming  the  sale.  So  that  the  right  of 
the  Caniogie  Company  to  have  its  claims  de- 
termined upon  their  merits  is  not  at  all  af- 
fected by  the  sale  of  the  property  held  by 
the  receivers  in  the  consolidated  cause,  or  by 
the  fact  of  its  transfer  to  the  Southern  Rail- 
way Company.  And  we  add  that  the  abov« 
reservation  in  the  orders  and  decree  of  the 
circuit  cmirt  left  it  open  for  the  Southern 
Railway   C'oni|>iinv   to   contest,   upon    their 
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merits,  any  claims  allowed  after  its  purchase 
under  the  decree  of  sale. 

The  respective  rights  of  th?  mortgagees 
of  a  railroad  company  and  of  parties  having 
claims  against  it  at  the  time  its  property 
passed  into  the  hands  of  receivers  have  been 
frequently  the  subject  of  consideration  by 
this  court.  But  as  counsel  differ  as  to  the  scope 
and  effect  of  former  decisions,  it  is  neces- 
sary to  examine  them  and  ascertain  whether 
those  decisions  embrace  the  case  now  before 
the  court. 

The  leading  case  is  Fosdiok  v.  Bohall,  99 
U.  S.  235,252,253, 25  L.ed.  339,342,  which  re- 
lated to  a  claim  against  a  railroad  company 
for  rent  of  cars.  In  that  case  Chief  Justice 
Waite  delivered  the  unanimous  judgment  of 
the  court.  After  observing  that  the  busi- 
ness of  all  railroad  companies  was  done  to 
a  greater  or  less  extent  on  credit,  and  that 
this  credit  was  longer  or  shorter  as  the 
necessities  of  the  case  required,  he  said: 
"The  income  out  of  which  the  mortgagee  is 
to  be  paid  is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what  is  re- 
quired for  necessary  operating  and  manag- 
ing expenses,  proper  equipment,  and  useful 
improvements.  Every  railroad  mortgagee 
in  accepting  his  security  impliedly  agrees 
that  the  current  debts  made  in  the  ordinary 
course  of  business  shall  be  paid  from  the 
current  receipts  before  he  has  any  claim  up- 
on the  income.  If  for  the  convenience  of  the 
moment  something  is  taken  from  what  may 
not  improperly  be  called  the  current  debt 
fund,  and  put  into  that  which  belongs  to  the 
jnor^ge  creditors,  it  certainly  is  not  in- 
equitable for  the  court,  when  asked  by  the 
tS76]*mortgageeB  to  take  possession  of  the  future 
income  and  hold  it  lor  their  benefit,  to  re- 
^re,  aa  a  condition  of  such  an  order,  that 
what  is  due  from  the  earnings  to  the  current 
debt  shall  be  paid  by  the  court  from  the  fu- 
ture current  receipts  before  anytiiing  derived 
from  that  source  goes  to  the  mortgagees. 
Is  this  way  the  court  will  only  do  what,  if 
a  receiver  should  not  be  appointed,  the  com- 
pany ought  itself  to  do.  For,  even  though 
the  mor^ge  may  in  terms  give  a  lien  upon 
the  profits  and  income,  until  possession  of 
the  mortgaged  premises  is  actually  taken  or 
something  equivalent  done,  the  whole  earn- 
ings belong  to  the  company  and  are  subject 
to  its  control."  The  court  further  said: 
"The  mortgagee  has  his  strict  rights  which 
he  may  enforce  in  the  ordinary  way.  If  he 
asks  no  favors  he  need  grant  none.  But  if 
he  calls  upon  a  court  of  chancery  to  put  forth 
its  extrdordinary  powers  and  grant  him 
purely  equitable  relief,  he  may  with  propri- 
ety be  required  to  submit  to  the  c  deration  of 
a  rule  which  always  applies  in  such  cases, 
and  do  equity  in  order  to  get  equity.  The 
appointment  of  a  receiver  is  not  a  matter  of 
strict  right.  Such  an  application  always 
calls  for  the  exercise  of  judicial  discretion; 
and  the  chancellor  should  so  mould  his  order 
that  while  favoring  one  injustice  is  not  done 
to  another.  If  this  cannot  be  accomplislH-d 
the  application  should  ordinarily  be  denied. 
We  think  also  that  if  no  such  order  is  made 
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when  the  receiver  is  appointed,  and  it  ap* 
pears  in  the  progress  of  the  cause  that 
bonded  interest  has  been  paid,  additional 
equipment  provided,  or  lasting  and  valu:,bla 
improvements  made  out  of  earnings  which 
ought  in  equity  to  have  been  employed  to 
keep  down  debts  for  labor,  supplies,  and  the 
like,  it  is  within  the  power  of  the  court  to 
use  the  income  from  the  receivership  to  di*> 
charge  obligations  which,  but  for  the  diver- 
sion of  funds,  would  have  been  paid  in  the 
ordinary  course  of  business.  This,  not  be- 
cause the  creditors  to  whom  such  debts  are 
due  have  in  law  a  lien  upon  the  mortgaged 
property  or  the  income,  but  because,  in  a 
sense,  the  ofScers  of  the  company  are  trustees 
of  the  earnings  for  the  benefit  of  the  different 
classes  of  creditors  and  the  stockholders; 
and  if  they  give  to  one  class  of  creditors  that 
which  properly  belongs  to  another,  the  *court[ST6J 
may,  upon  an  adjustment  of  the  accounts,  so 
use  the  income  which  comes  into  its  own 
hands  as,  if  practicable,  to  restore  the  parties 
to  their  original  equitable  rights.  While,  or- 
dinarily, this  power  is  confined  to  the  appro- 
priation of  the  income  of  the  receivership 
and  the  proceeds  of  moneyed  assets  that  have 
been  taken  from  the  company,  cases  may 
arise  where  equity  will  require  the  use  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty in  the  same  way.  .  .  .  No  fixed  and 
inflexible  rule  can  be  laid  down  for  the  gov- 
ernment of  the  courts  in  all  eases.  Each 
case  will  necessarily  have  its  own  peculiar- 
ities, which  must  to  a  greater  or  less  extent 
influence  the  chancellor  when  he  comes  to 
act.  The  power  rests  upon  the  fact  that  ia 
the  administration  of  the  affairs  of  the  com- 
pany the  mortgage  creditors  have  got  pos- 
session of  that  which  in  equity  belonged  to 
the  whole  or  a  part  of  the  general  creditors. 
Whatever  is  done,  therefore,  must  be  with  a 
view  to  a  restoration  by  the  mortgage  cred- 
itors of  that  which  they  have  thus  inequi- 
tably obtained.  It  follows  that  if  there  haa 
been  in  reality  no  diversion,  there  can  be  no 
restoration;  and  that  the  amount  of  restont- 
tion  should  be  made  to  depend  upon  the 
amount  of  the  diversion.  If  in  the  exercise 
of  this  power  errors  are  committed,  they, 
like  others,  are  open  to  correction  on  ap- 
peal. All  depends  upon  a  proper  applica- 
tion of  well-settled  rules  of  equity  jurispru- 
dence to  the  facts  of  the  case,  as  established 
by  the  evidence." 

In  Hale  v.  Froat,  99  U.  S.  389,  26  L.  ed. 
419,  it  appeared  that  a  receiver  was  appoint- 
ed in  a  suit  brought  by  trustees  to  foreclose 
mortgages  executed  by  a  railroad  company. 
He  was  appointed  May  19,  1875,  at  which 
time  the  company  owed  employees  for  back 
wages  and  was  indebted  for  current  supplies. 
To  the  Union  Car  Spring  Manufacturing 
Company  it  was  indebted  for  springs  and 
spirals  fun.ished  in  March  and  April  before 
the  appointment  of  the  receiver,  and  which 
he  contifiued  to  use.  It  was  also  indebted 
to  Hale,  Ayer,  &  Co.  for  supplies  to  the  ma- 
chinery department  and  for  materials  for 
construction  purposes;  and  on  the  13th  day 
of  February,  1873,  a  given  amount  was  due 
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them,  M  evidenced  by  the  notes  of  the  rail- 
road company  falling  due  on  that  day.    The 

[S77]judge8  *wno  heard  the  case  in  the  court  of 
original  jurisdiction  were  divided  in  opinion 
on  the  following  points  made  by  intervening 
creditors:  1.  That  the  railway  mortage 
was  a  prior  lien  only  upon  the  net  earnings 
of  the  road,  after  the  payment  of  all  the 
operating  expenses,  while  the  road  was  In 
the  possession  of  the  company.  2.  That  aft- 
er the  default  in  the  payment  of  the  inter- 
est November  1,  1873,  the  fact  that  the 
mortgagees  funded  their  coupons  and  left 
the  company  in  possession  of  the  road  con- 
stituted the  company  their  agent  and  trus- 
tee in  equity,  and  they  were  estopped  from 
objecting  to  the  payment  from  the  earnings 
of  the  road  of  all  legitimate  debts  contracted 
by  the  company  for  operating  expenses.'  3. 
That  the  net  earnings  of  the  road,  while  in 
the  possession  of  the  court  and  operated  by 
its  receiver,  were  not  necessarily  and  exclu- 
sively the  property  of  the  mortgagees,  but 
were  subject  to  the  disposal  of  the  chancel- 
lor in  the  payment  of  claims  which  had  su- 
perior equities,  if  such  should  be  found  to 
exist,  and  that  the  intervening  petitioners' 
claims  had  superior  equities  to  those  of  the 
mortgagees.  The  petitions  were  dismissed 
and  the  interveners  appealed.  This  court, 
speaking  by  Chief  Justice  Waite,  said:  "The 
first  question  certified  in  this  case  is  an- 
swerea  in  the  a£Brmative,  upon  the  author- 
ity of  FoBdiok  V.  Schall.  The  third  ques- 
tion is  answered  in  the  same  way  upon  the 
same  authority.  The  Union  Car-Spring 
Manufacturing  Company  is  entitled  to  pay- 
ment in  full,  and  Hale,  Ayer,  &  Co.  to  pay- 
ment of  so  much  of  their  claim  only  as  is 
for  supplies  to  the  machinery  department. 
There  is  nothing  in  the  case  to  show  any  spe- 
cial equities  in  their  favor  in  respect  to  that 
part  of  their  account  which  is  for  material 
for  construction  purposes.  An  answer  to 
the  second  question  is  unnecessary." 

In  Bumkam  v.  JSoioen,  111  U.  S.  776,  780- 
783,  28  li.  ed.  506,  698,  4  Sup.  Ct.  Rep.  675, 
677-679,  it  appeared  that  the  trustees  of  a 
mortgage  covering  all  the  property  of  a  rail- 
road company  and  all  the  revenues  and  in- 
eome  thereof,  brought  suit  to  foreclose  the 
mortgage,  and  had  a  receiver  appointed.  In 
the  order  appointing  the  receiver  no  special 
provision  was  made  for  the  payment  of  debts 
owing  for  current  expenses.     When  the  re- 

[878}ceiver  took  possession  the  railroad  'company 
was  indebted  for  coal  used  on  locomotives — 
a  debt  contracted  by  the  company  in  the  ordi- 
nary course  of  a  continuing  business,  and 
which  would  have  been  paid  out  of  current 
earnings  at  the  time  agreed  on  if  the  com- 
pany had  remained  in  possession.  The  debt 
due  the  coal  company  was  evidenced  by  the 
acceptances  of  the  railroad  company,  which 
were  for  different  amounts,  maturing  a 
month  apart,  thus  implying,  as  this  court 
said,  monthly  settlements  of  monthly  ac- 
counts, with  a  somewhat  extended  credit  to 
meet  the  business  requirements  of  the  rail- 
road company.  A  decree  was  entered  find- 
ing the  amoimt  due  to  Bowen,  the  holder  of 
the  acceptances,  and  declaring  that  the  mort- 
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properly  in  the  hands  of  the  trnsteea 
under  the  decree  of  foreclosure  was  equitably 
bound  for  the  p^ment  thereof. 

Chief  Justice  Waite,  delivering  the  unan- 
imous judgment  of  this  court,  said:  "In 
our  opinion  the  view  which  the  circuit  court 
took  of  this  case  was  the  correct  one.  The 
company  had  never  paid  its  bonded  interest. 
From  the  very  beginning  it  was  in  default 
in  this  particular,  yet  the  mortgage  trustees 
suffered  it  to  keep  possession  and  manage 
the  property.  The  maintenance  of  the  road 
and  the  prosecution  of  its  business  were  es- 
sential to  the  preservation  of  the  security  of 
the  bondholders.  The  business  of  every  rail- 
road company  is  necessarily  done  more  or 
less  on  credit,  all  parties  understanding  that 
current  expenses  are  to  be  paid  out  of  cur- 
rent earnings.  Consequently,  it  almost  al- 
ways happens  that  the  current  income  is  en- 
cumbered to  a  greater  or  less  extent  with 
current  debts  niMe  in  the  prosecution  of  the 
business  out  of  which  the  income  is  derived. 
As  was  said  in  Foadick  v.  Schall,  09  U.  S. 
235,  2S2,  26  L.  ed.  339,  342,  'the  income  [of 
a  railroad  company]  out  of  which  the  mort- 
gagee is  to  be  paid  is  the  net  income  obtained 
by  deducting  from  the  gross  earnings  what 
is  required  for  necessary  operating  and  man- 
aging expenses,  proper  equipment,  and  use- 
ful finprovementB.  Every  railroad  Tiortga- 
gee  in  accepting  his  security  impliedly 
agrees  that  the  current  debts  made  in  the 
ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any 
claim  on  the  income.'  Such  being  the  ease, 
when  a  court  of  chancerv,  in  •enforcing  thc[270J 
rights  of  mortgage  creditors,  takes  posses- 
sion of  a  mortgaged  railroad  and  thus  de- 
prives the  company  of  the  power  of  receiv- 
ing any  further  earnings,  it  ought  to  do 
what  the  company  would  have  been  bound 
to  do  if  it  had  remained  in  possession,  that 
is  to  say,  pay  out  of  what  it  receives  from 
earnings  all  the  debts  which  in  equity  and 
good  conscience,  considering  the  character 
of  the  business,  are  chargeable  upon  such 
earnings.  In  other  words,  what  may  prop- 
erly be  termed  the  debts  of  the  income 
should  be  paid  from  the  income  before  it  is 
applied  in  any  way  to  the  use  of  the  mort- 
gagees. The  business  of  «  railroad  should 
be  treated  by  a  court  of  equity  under  such 
circumstances  as  a  'going  concern,'  not  to  be 
embarrassed  by  any  unnecessary  interfer- 
ence with  the  relations  of  those  who  are  en- 
gaged in  or  affected  by  it.  In  the  present 
case,  as  we  have  seen,  the  debt  of  Bowen  was 
for  current  expenses  and  payable  out  of  cur- 
rent earnings.  It  does  not  appear  from  any- 
thing in  the  case  that  there  was  any  other 
liability  on  account  of  current  expenses  un- 
provided for  when  the  receiver  took  posses- 
sion, and  there  is  nothing  whatever  to  indi- 
cate that  this  debt  would  not  have  been  paid 
at  maturity  from  the  earnings  if  the  court 
had  not  interfered  at  the  instance  of  the 
trustees  for  the  protection  of  the  mortgage 
creditors." 

It  was  contended  in  that  case  that  no  part 
of  the  income,  prior  to  the  receiver's  ap- 
pointment, was  used  to  nay  mortgage  inter- 
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est  or  to  put  permanent  improvements  on 
the  property,  or  to  increase  the  equipment, 
and  therefore  there  was  no  such  diversion  of 
the  funds  belonging  in  equity  to  the  labor 
and  supply  creditors  as  to  make  it  proper  to 
use  the  income  of  the  receivership  to  pay 
them.  Touching  that  contention,  Uiis  court 
said:  "The  debt  due  Bowen  was  incurred 
to  keep  the  road  running,  and  thus  preserve 
the  security  of  the  bond  creditors.  If  the 
trustees  had  ta^en  possession  under  the 
mortgage,  they  would  have  been  subjected  to 
similar  expenses  to  do  what  the  company, 
with  tlieir  consent  and  approbation,  was  do- 
.  ing  for  them.  There  is  nothing  to  show 
that  the  receiver  was  appointed  I>ecau8e  of 
any  misappropriation  of  the  earnings  by  the 
company.    On  the  contrary,  it  is  probable, 

(XSOl'from  the  fact  that  the  large  judgment  for 
the  right  of  way  was  obtained  about  the 
same  time  the  receiver  was  appointed,  that 
the  change  of  possession  was  effected  to 
avoid  anticipated  embarrassments  from  that 
cause.  But,  however  tha^  may  be,  there  cer- 
tainly is  no  complaint  of  a  diversion  by  the 
company  of  the  current  earnings  from  the 
payment  of  the  current  expenses.  So  far  as 
anything  appears  on  the  record,  the  failure 
of  the  company  to  pay  the  debt  to  Bowen 
was  due  alone  to  the  fact  that  the  expenses 
of  running  the  road  and  preserving  the  se- 
curity of  the  bondholders  were  greater  than 
the  receipts  from  the  business.     Under  these 

'  circumstances   we    think    the    debt    was    a 

charge  in  equity  on  the  continuing  income, 
as  well  that  which  came  into  the  hands  of 
the  court  after  the  receiver  was  appointed 
as  that  before.  When,  therefore,  the  court 
took  the  earnings  of  the  receivership  and 
applied  them  to  the  payment  of  the  fixed 
charges  on  the  railroad  structures,  thus  in- 
creasing the  security  of  the  bondholders  at 
the  expense  of  the  labor  and  supply  credit- 
ors, there  was  such  a  diversion  of  what  is 
denominated  in  Foadick  v.  Sehall  'the  cur- 
rent debt  fund,'  as  to  make  it  proper  to  re- 
quire the  mortgagees  to  pay  it  back.  So  far 
as  current  expense  creditors  are  concerned, 
the  court  should  use  the  income  of  the  re- 
ceivership in  the  way  the  company  would 
have  been  bound  in  equity  and  good  con- 
science to  use  it  if  no  change  in  the  pos- 
session had  been  made.  This  rule  is  in 
strict  accordance  with  the  decision  in  Fot- 
dick  V.  Behall,  which  we  see  no  reason  to 
modify  in  any  particular." 

The  opinion  in  that  case  thus  concluded: 
"We  do  not  now  hold,  any  more  than  we  did 
in  Foadiok  t.  Bokall  or  Huidekoper  v,  Hinck- 
ley Locomotive  Works,  99  U.  S.  258,  260,  25 
L.  ed.  345,  that  the  income  of  a  railroad  in 
the  hands  of  a  receiver,  for  the  benefit  of 
mortgage  creditors  who  have  a  lien  upon  it 
under  their  mortgage,  can  be  taken  away 
from  them  and  used  to  pay  the  general  cred- 
itors of  the  road.  All  we  then  decided,  and 
all  we  now  decide,  is,  that  if  current  earnings 
are  used  for  the  benefit  of  mortgage  credit- 
ors before  current  expenses  are  paid,  the 
mortgage  security  is  chargeable  in  equity 
176  U.  C 


with  the  restoration  of  the  fund  which  has 
been  thus  improperly  applied  to  tlieir  use." 

*ln  Union  Trust  Co.  v.  Morrison,  125  U.[2811 
S.  501,  GOO.  612,  31  L.  ed.  825,  830,  831,  8 
Sup.  Ct.  Rep.  1004,  1009,  1010,  the  contest 
was  between  the  mortgi^jees  and  Morrison, 
who  had  become  surety  in  a  bond  given  by 
an  insolvent  railroad  company  which  was 
harassed  by  suits  in  order  to  prevent  a  levy 
by  a  sheriff  upon  its  rolling  stock.  Subse- 
quently a  suit  was  brought  to  foreclose  a 
mortgage  upon  the  railroad.  The  giving  of 
the  bond  undoubtedly  protected  Uie  com- 
pany's property  from  seizure  and  enabled  it 
to  remain  a  going  concern,  and  saved  it  tb 
the  mortgagees.  This  court,  speaking  by 
Mr.  Justice  Bradley,  said:  "Even  if  it  [the 
rolling  stock]  would  have  been  subject  to  the 
mortgage,  when  taken  on  execution,  never- 
theless it  could  have  been  taken  ,t  and  this 
would  necessarily  have  disturbed,  and  per- 
haps interrupted,  the  operations  of  the  rail- 
road, by  separating  the  property  seized  from 
the  corpus  of  the  estate.  The  trustees  of 
the  mortgage  might  have  prevented  such  a 
catastrophe,  it  is  true,  by  filing  a  bill  of  fore- 
closure and  for  an  injunction  and  receiver; 
but  they  did  not  choose  to  take  this  course 
until  nearly  three  years  afterwards;  on  the 
contrary,  they  allowed  the  railroad  company 
to  continue  to  use  the  property,  and  to  take 
care  of  it  for  them,  and  stood  by  and  saw 
Morrison  (who  had  no  interest  in  the  mat- 
ter) put  his  hands  into  the  fire  and  rescue  the 
rolling  stock  of  which  they  were  to  receive  the 
benefit, — both  directly,  by  receiving  the  prop- 
erty itself  without  contest  or  controversy, 
and  indirectly,  by  keeping  up  the  railroad 
as  a  going  concern.  Morrison's  money,  or 
the  fruits  of  it,  has  gone  into  their  pockets. 
And,  in  this  regard,  we  make  no  distinction 
between  the  mortgagees,  the  bondholders, 
whom  they  represented,  the  nominal  pur- 
chasers. Horsey  and  Cauda,  or  the  present 
company.  They  were  all  one  and  the  same 
in  interest.  If  the  property  became  justly- 
affected  by  the  equity  of  the  petitioner's- 
claim,  it  remains  so  affected  in  the  hands  of 
the  present  company."  Referring  to  prior 
cases,  and  disclaiming  *any  purposes  to  mod-[28S} 
ify  the  rule  charging  operating  expenses  upon 
current  earnings,  the  court  said:  "The 
present  claim  is  of  a  different  character, 
based  upon  a  bona  fide  effort  made  by  the 
intervener  to  preserve  the  fund  itself  from 
waste  and  spoliation  after  the  mortgage  was 
in  arrears  and  the  right  to  reduce  it  to  pos- 
session had  accrued.  But  even  here,  as  we 
have  seen,  if  the  claimant  could  pursue  only 
the  earnings,  it  is  shown  that  they  have  been 
appropriated  to  the  purchase  of  property 
which  has  been  added  to  the  fund." 

In  8t  Louis,  A.  it  T.  B.  R.  Co.  v.  Cleveland, 
O.  C.  d  I.  R.  Co.  125  U.  S.  658,  673,  31  L.  ed. 


tThe  Constitution  of  Illinois  of  1870,  In  which 
state  the  case  arose,  declared  (article  11,  (  10,) 
that  "the  rolling  stock  and  other  movable  prop- 
erty belonging  to  any  railroad  company  or  cor- 
poration In  this  state  shall  be  considered  per- 
sonal property,  and  shall  be  liable  to  execution 
and  sale  In  the  same  manner  as  the  personal 
property  of  Individuals." 
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832,  837.  8  Sup.  Ct  Rep.  1011,  1017,  the 
court,  speaking  by  Mr.  Justice  Matthews, 
after  stating  that  ordinarily  the  unsecured 
debts  of  an  insolvent  railroad  company  can- 
not take  precedence  in  the  distribution  of 
the  proceeds  of  a  sale  of  the  property  itself 
over  those  creditors  who  are  secured  by  prior 
and  express  liens,  said:  "There  are  cases, 
it  is  true,  where,  owing  to  special  circum- 
stances, an  equity  arises  in  favor  of  certain 
classes  of  crraitora  of  an  insolvent  railroad 
corporation  otherwise  unsecured,  by  which 
they  are  entitled  to  outranlc  in  priority  of 
payment,  even  upon  a  distribution  of  the 
proceeds  of  a  sale  of  the  body  of  the  prop- 
erty, those  who  are  secured  by  prior  mort- 
gage liens."  "The  rule,"  the  court  said, 
''governing  in  all  these  cases,  was  stated  by 
Chief  Justice  Waite  in  Bumham  y.  Boioen, 
lU  U.  8.  776,  783,  28  L.  ed.  696,  608,  4  Sup. 
Ct  Rep.  676,  679,  as  follows:  'That  if  cur- 
rent earnings  are  used  for  the  benefit  of 
mortgage  creditors  before  current  expenses 
are  paid,  the  mortgage  security  is  charge- 
able in  equity  with  the  restoration  of  tne 
fund  which  has  been  thus  improperly  ap- 
plied to  their  use.'  There  has  been  no  de- 
parture from  this  rule  in  any  of  the  cases 
cited;  it  has  been  adhered  to  and  reafiSrmed 
in  them  all." 

In  Kneeland  v.  American  Loan  d  T.  Co. 
136  U.  S.  89,  97,  34  L.  ed.  379,  383,  10  Sup. 
Ct  Rep.  960,  953,  this  court  said:  "The  ap- 
pointment of  a  receiver  vests  in  the  court  no 
absolute  control  over  the  property,  and  no  gen- 
eral authority  to  displace  vested  contract 
liens.  Because  in  a  few  specified  and  lim- 
ited cases  this  court  has  declared  that  unse- 
cured claims  were  entitled  to  priority  over 
mortgage  debts,  an  idea  seems  to  have  ob- 
tained that  a  court  appointing  a  receiver  ac- 
quires power  to  give  such  preference  to  any 
[883]:<eneral  and  'unsecured  claims.  It  has  been 
assumed  that  a  court  appointing  a  receiver 
could  rightfully  burden  the  mortgaged  prop- 
erty for  the  payment  of  any  unsecured  in- 
debtedness. Indeed,  we  are  advised  that 
•ome  courts  have  made  the  appointment  of  a 
receiver  conditional  upon  the  payment  of  all 
unsecured  indebtedness,  in  preference  to  the 
mortgage  liens  sought  to  be  enforced.  Can- 
anything  be  conceiv^  which  more  thorough- 
ly destroys  the  sacredness  of  contract  obli- 
gations T  One  holding  a  mortgage  debt  up- 
on a  railroad  has  the  same  right  to  demand 
and  expect  of  the  court  respect  for  his  vested 
and  contracted  priority  ae  a  holder  of  a 
mortgage  on  a  farm  or  lot.  So,  when  a  court 
appoints  a  receiver  of  railroad  property,  it 
has  no  right  to  make  that  receivership  con- 
ditional on  the  payment  of  other  than  those 
few  unsecured  claims  which,  by  the  rulings 
of  this  court,  have  been  declared  to  have  an 
equitable  priority.  No  one  is  bound  to  sell 
to  a  railroad  company  or  to  work  for  it,  and 
whoever  has  dealings  with  a  company  whose 
property  is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  its  person- 
al resiionsibility,  and  not  in  expectation  of 
subsequently  displacing  the  priority  of  the 
mortgage  liens."  Again:  "It  is  the  exccp- 
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tion,  and  not  the  rule,  that  sadt  priority  of 
liens  can  be  displaced.  We  emphaaize  thia 
fact  of  the  sacredness  of  contract  liens,  for 
the  reason  that  there  seems  to  be  growing  an 
idea  that  the  chancellor,  in  the  exercise  of 
his  equitable  powers,  has  unlimited  discre- 
tion in  this  matter  of  the  displacement  of 
vested  liens."    These  principles  were  reaf<  , 

firmed  in  Thomat  v.  Western  Oar  Co.  149  U. 
S.  06, 110.  37  L.  ed.  063,  668, 13  Snp.  Ct  Rep. 
824,  in  which  it  was  held  that  the  car  com- 
pany there  seeking  a  preference  over  mort- 
gage creditors  had  contracted  upon  the  re- 
sponsibility of  the  railroad  company,  and 
not  in  reliance  upon  the  interposition  of  » 
court  of  equity;  consequently  its  claim  to  a 
preference  was  denied. 

In  Virginia  d  A.  Coal  Co.  ▼.  Central  R.  d 
Bkg.  Co.  170  U.  S.  856,  366,  368,  42  L.  ed. 
1068,  1072,  18  Sup.  Ct  Rep.  667,  661,  602. 
the  court,  referring  to  the  decision  in  Burri- 
ham  V.  Boteen,  said:  "It  was  thus  settled 
that  where  coal  is  purchased  by  a  railroad 
company  for  use  in  operating  lines  of  rail- 
way owned  and  controlled  by  it  in  'order  that[284J 
they  may  be  continued  as  a  going  concern, 
and  where  it  was  the  expectation  of  the  par> 
ties  that  the  coal  was  to  be  paid  for  out  of 
current  earnings,  the  indebtedness,  as  be- 
tween the  party  furnishing  the  materials 
and  supplies  and  the  holders  of  bonds  se- 
cured by  a  mortgage  upon  the  property,  is  » 
charge  in  equity  on  the  continuing  income, 
as  well  that  which  may  come  into  the  hands 
of  a  court  after  a  receiver  has  been  ap- 
pointed as  that  before.  It  is  immaterial 
in  such  case,  in  determining  the  right  to  bo 
compensated  out  of  the  surplus  earnings 
of  the  receivership,  whether  or  not  during 
the  operation  of  the  railroad  by  the  com- 
pany there  had  been  a  diversion  of  in- 
come for  the  benefit  of  the  mortgage 
bondholders,  either  in  pajrment  of  interest 
on  mortgage  bonds  or  expenditures  for 
permanent  improvements  upon  the  property. 
Nor  is  the  equity  of  a  current  supply  claim- 
ant in  subsequent  income  arising  from  the 
operation  of  a  railroad  under  the  direction 
of  the  court  affected  by  the  fact  that,  while 
the  company  is  operating  its  road,  its  income 
is  misappropriated  and  diverted  to  purposes 
which  do  not  inure  to  the  benefit  of  the  mort- 
gage bondholders,  and  are  foreign  to  the 
beneficial  maintenance,  preservation,  and  im- 
provement of  the  property." 

In  the  opinion  in  that  case  the  court  ob- 
served that  it  did  not  intend  to  detract 
from  the  force  of  the  intimations  contained 
in  Kneeland  v.  American  Loan  £  T.  Co.  and 
Thomas  v.  Western  Car.  Co.,  above  cited,  "as 
to  the  necessity  of  a  court  of  equity  confin- 
ing itself  within  very  restricted  limits  in  the 
application  of  the  doctrine  that  in  certain 
cases  a  court  having  a  road  or  fund  under 
its  control  may  be  justified  in  awarding  pri- 
ority over  the  claims  of  mortgaj!;e  bondhold- 
ers to  unsecured  claims  originating  piior  to 
a  receivership."  And  it  was  further  said: 
"In  neither  the  Kneeland  nor  the  Thomas 
Case  was  there  any  intention  to  question  the 
prior  decisions  of  the  court  which  allowed 
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priority  to  claims  based  upon  the  furnishing 
of  essential  and  necessary  current  supplies, 
not  sold  upon  mere  personal  credit,  against 
the  surplus  income  arising  during  the  opera- 
tion of  the  road  under  the  direction  of  a 
court  of  equity." 

It  is  apparent  from  an  examination  of  the 

£S8S]aI>ove  cases  that  'the  decision  in  each  one  de- 
pended upon  its  special  facts.  This  court 
has  uniformly  refrained  from  laying  down 
any  rule  as  absolutely  controlling  in  every 
ease  involving  the  right  of  unsecured  credit- 
ors of  a  corporation,  whose  property  is  in 
the  hands  of  a  receiver,  to  nave  their  de- 
mands paid  out  of  net  earnings  in  preference 
to  mortgage  creditors.  But  it  may  be  safely 
affirmed,  upon  the  authority  of  former  deci- 
sions, that  a  railroad  mortgagee  when  ac- 
cepting his  security  impliedly  agrees  that 
the  current  debts  of  a  railroad  company  con- 
tracted in  the  ordinary  course  of  its  busi- 
ness shall  be  paid  out  of  current  receipts  be- 
fore he  has  any  claim  upon  such  income; 
that,  within  this  rule,  a  debt  not  contracted 
upon  the  personal  credit  of  the  company,  but 
to  Iceep  the  railroad  itself  in  condition  to  be 
used  with  reasonable  safety  for  the  transpor- 
tation of  persons  and  property,  and  with  the 
expectation  of  the  parties  that  it  was  to  be 
met  out  of  the  current  receipts  of  the  com- 
pany, may  be  treated  as  a  current  debt;  that 
whether  the  debt  was  contracted  upon  the 
personal  credit  of  the  company,  without  any 
reference  to  its  receipts,  is  to  be  determined 
in  each  case  by  the  amount  of  the  debt,  the 
time  and  teiTns  of  payment,  and  all  other  cir- 
enmstances  attending  the  transaction;  and 
that  when  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  current 
expenses  are  paid,  the  mortgage  security  is 
chargeable  in  equity  with  the  restoration  of 
«ny  funds  thus  improperly  diverted  from 
their  primary  use.  The  doctrine  announced 
.  in  Bumkam  v.  Boiotn — in  which  case  the  de- 
«isions  in  prior  cases  were  affirmed — is  thus 
expressed  in  the  recent  case  of  Virginia  <£  A. 
Coal  Co.  T.  Central  B.  d  Bkg.  Co.  above 
eited:  'The  dominant  feature  of  the  doc- 
trine M  applied  in  Bumham  v.  Bowen  is 
that,  where  expenditures  have  been  made 
which  were  essentially  necessary  to  enable 
the  road  to  be  operated  as  a  continuing  busi- 
ness, and  it  was  the  expectation  of  the  credi- 
tors that  the  indebtedness  created  would  be 
paid  out  of  the  current  earnings  of  the  com- 
pany, a  superior  equity  arises  in  favor  of  the 
materialman  as  against  the  mortgage  bonds 
in  the  income  aritiing  both  before  and  after 
the  appointment  of  a  receiver  from  the  oper- 

{286]ation  of  the  'property.  The  equity  thus  held 
to  arise  wli«n  a  purchase  of  necessary  current 
supplies  is  wade  by  the  owning  company  is 
not  in  any  wise  influenced  by  the  fact  that 
the  company  itself  is  the  purchaser  of  the  sup- 
plies, but  is  solely  dependent  upon  the  fact 
that  the  supplies  are  sold  and  purchased  for 
nse,  and  that  they  are  used  in  the  operation 
of  the  road,  that  they  are  essential  for  such 
operation,  and  that  the  sale  was  not  made 
simply  upon  personal  credit,  but  upon  the 
tacit  or  express  understanding  that  the  cur- 
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rent  earnings  would  be  appropriated  for  the 
payment  of  the  debt." 

Can  the  decree  below  be  sustained  con- 
sistently with  these  principles?  Are  the 
debts  due  the  Carnegie  Company  of  the  class 
designated  in  the  adjudged  cases  as  current 
debts  contracted,  not  on  the  personal  credit 
of  the  railroad  company,  but  in  the  ordinary 
course  of  its  business,  and  to  be  met  out  of 
current  receipts  t  As  already  said,  whether 
the  parties,  seller  and  buyer,  had  in  view 
only  the  {wrsonal  credit  of  the  latter,  is  to 
be  determined  in  each  case  by  its  special 
facts,  including  the  amount  of  the  debt  and 
the  terms  of  payment. 

All  the  rails  furnished  by  the  Carnegie 
Company  were  not  supplied  under  one  con- 
tract— a  circumstance  not  to  be  ignored 
when  determining  whether  the  debts  were  of 
the  kind  that  would  ordinarily  be  met  out 
of  current  receipts.  The  first  contract  be- 
tween the  Carnegie  Company  and  the  Dan- 
ville Company  was  made  June  10,  1801— 
within  less  than  twelve  months  before  the 
appointment  of  receivers  in  the  Clyde  suit. 
It  called  for  the  delivery  by  the  Carnegie 
Company,  during  the  month  of  July,  1891, 
of  only  2,500  gross  tons  of  rails  for  which 
the  railroad  company  was  to  pay  $30  per 
gross  ton,  in  its  notes  at  four  months  from 
date  of  shipment  without  intereat,  with 
privilege  of  one  renewal  for  three  months 
with  interest  at  the  rate  of  6  per  cent  per 
annum,  and  a  second  renewal  for  three 
months  with  interest  at  the  rate  of  6  per 
cent  per  annum.  The  railroad  company 
reserved  the  option  to  increase  by  200  or 
300  the  number  of  tons  to  be  delivered,  mak- 
ing the  total  delivery  2,700  or  2,800  tons. 
That  option  was  exercised.  By  another  ar- 
rangement between  'the  parties  entered  into[SS7) 
July  21,  1801,  the  contract  was  further  ex- 
tended to  cover  1,066  tons  of  rails  at  the 
same  price,  terms,  and  delivery.  Subse- 
quentlv,  by  agreement  of  October  2,  1801,  « 
provision  was  made  for  the  delivery  of  200 
additional  tons  at  the  price  of  $20  per  ton. 
The  delivery  of  the  rails  was  in  varying 
amounts  and  at  different  times  between 
July  26,  1801,  and  October  10,  1801.  The 
whole  quantity  delivered  was  4.203^VV  tons, 
worth  $125,067.39.  Notes  were  given  by 
the  railroad  company,  and  they  were  re- 
newed at  their  respective  maturities.  Those 
last  given,  and  which  were  unpaid  at  the 
time  of  the  institution  of  the  Clyde  or  in- 
solvency suit,  were  each  payable  at  three 
months,  except  the  last  one,  which  was  at 
four  months.  They  were  of  the  following 
dates  and  amounts:  March  21,  1802,  $38,- 
251.77;  March  24,  1802,  $35,49n.38;  April  4, 
1802,  $12,786.16;  May  IG,  1802,  $5,333.00; 
June  7,  1892,  $33,174.00.  The  first  note  was 
due  June  21-24,  1802  (six  days  only  after 
the  appointment  of  receivers  in  the  Clyde 
suit),  and  the  last  October  7-10,  1802. 

The  rails  so  received  from  the  Carnegie 
Company  were  used  by  the  Danville  Com- 
pany on  the  following  roads  in  its  posses- 
sion and  under  its  control:  1108.5  tons 
56Ri,  $33,174.00,  on  the  Northeastern  Rail- 
road of  Georgia;  1270  tons  70Ib,  $37,713.79, 
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on  the  Vinriiite  Midland  Sailroad;  1793 JS 
ton*  70Ib,  953^8.69,  on  the  Bichmond  «nd 
DanTille  BaUroad;  31.2  ton*  701h,  $920.6e, 
on  the  Georgia  Facifio  Railroad,  lliia  use  of 
the  rails  is  shown  hj  the  report  of  special 
masters,  and  to  that  report  on  this  point  no 
exceptions  were  filed  by  either  party. 

Wnat  was  the  condition  of  the  roads 
owned  and  controlled  by  the  Danville  Com- 
pany at  the  time  the  rails  were  purchased 
and  usedT  It  was  in  the  power  of  the  rail- 
road company  and  its  receivers,  who  had 
possession  of  the  books  of  the  company,  to 
have  furnished  evidence  on  this  point  tiiat 
would  have  removed  all  possible  doubt.  But 
there  is  enough  in  the  record  to  show  that 
the  rails  purchased  from  the  Carnegie  Com- 
pany were  needed  in  order  tliat  the  roads 
in  question  might  be  kept  by  tixe  railroad 
company  in  that  condition  of  safety  which 
its  duty  to  the  public  and  to  the  mortgage 
bondholders  required.  In  August,  1892,  im- 
mediately after  the  receivers  took  possession 
[S88]*o/  the  railroads  constituting  the  Danville 
system,  they  reported  to  the  court  that  the 
financial  difficulties  of  the  Danville  Company 
during  the  previous  two  years  had  "prevent- 
ed the  operating  officers  from  I>eing  able  to 
expend  the  proper  amount  for  new  rails  and 
upon  the  roadbed  and  structures  to  keep  the 
railroad  in  the  condition  in  which  it  shoMl 
be  maintained,  and  it  will  be  necessary  for 
the  receivers,  during  the  summer  and 
autumn,  to  make  a  much  larger  expenditure 
than  they  would  for  ordinary  maintenance." 
Here  is  a  direct  admission  by  the  receivers 
that  during  the  ttoo  years  immediately  pre- 
ceding their  appointment  the  railroad  com- 
pany had  not  expended  for  new  rails  and 
upon  the  roadbed  and  structures  the  amount 
necessary  to  keep  its  road  in  proper  condi- 
tion. There  is  no  evidence  in  the  record 
which  even  tends  to  show  that  the  state- 
ments of  the  receivers  on  this  point  were  not 
strictly  accurate.  But  this  purchase  of  new 
rails  proved  to  be  inadequate;  for  on  the 
27th  of  January,  1894,  the  foreclosure  re- 
ceivers represented  to  the  court,  by  petition, 
that  "for  the  proper  and  economical  opera- 
tion of  the  lines  of  railroad  of  which  they 
are  receivers,  and  for  the  safety  of  passen- 
gers and  property  transported  over  such 
roads,  as  required  by  the  order  of  this  court 
appointing  such  receivers,  2,000  tons  of  new 
steel  rails  are  an  a&«oIute  necessity;"  and 
that  they  "had  negotiated  with  and  pur- 
chased from  the  Carnegie  Steel  Company, 
Limited,  subject  to  the  approval  of  the  court, 
that  quantity  of  rails  at  a  cost  of  $24  per 
ton."  The  court  made  an  order  in  accord- 
ance with  that  petition.  Again,  on  the  13th 
day  of  April,  1894,  the  court — all  parties  to 
the  foredosure  suit  consenting  thereto,  in- 
cluding the  bondholders'  committee — made 
an  order  authorizing  the  receivers  to  pur- 
chase 2,500  tons  of  new  steel  rails  in  order 
"to  properly  operate  the  railroads"  in  their 
charge  "and  for  the  safety  of  persons  and 
property  transported." 

It  is  apparent  that  the  purchases  of  new 
steel  rails  while  the  railroads  were  in  pos- 
session of  receivers  were  made  in  the  ordi- 
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nary  course  of  business  and  were  properly 
ehargeable  upon  and  payable  out  of  current 
receipts  in  preference  to  the  claims  of  mort- 
mge  creditors.    In  every  substantial  tense 
the  'expenses  thus  incurred  were  operating[S88] 
expenses.  Hey  were  incurred  in  the  interest 
of  mortgage  creditors,  the  value  of  whose 
securities  depended  npon  the  unity  of  the 
Danville  system  being  preserved  and  ttie  in- 
tereata  of  all  eonoemed  not  allowed  to  go  to 
mia.    Why  should  »  different  rule  be  ap- 
plied to  the  contracts  made  with  the  Car- 
negie Company  shortly  before  the  appoint- 
ment of  receivers  in  the  Clyde  suit,  the 
original  contract  being  for  only  2,500  tons, 
and  the  last  one  for  only  1,656  tonst     Is  it 
to  be  said  that  the  contract  for  2,000  tons 
of  steel  rails  and  the  contract  for  2,500  tons, 
made  by  the  receivers  in  the  foreclosure  suit, 
created  debts  of   a   preferential   character, 
while  contracts  made  by  the  railroad  com- 
pany of  exactly  the  same  kind  shortly  before 
the  appointment  of  receivers  for  2,500  and 
1,660  tons  of  steel  rails  could  not  under  any 
circumstances   become   a    preferential    debt 
chargeable   upon   current  receipts?     Surely 
the  quantity  of  rails  purchased  from   the 
Carnegie  Company  and  delivered   in   1891 
was  insignificant  in  view  of  the  interests  in- 
volved and  the  extensive  mileage  of  the  Dan- 
ville system,  and  was  by  no  means  so  large 
as  to  suggest  that  they  were  to  be  used  in 
constructing  new  and  additional  road,  and 
not  to  keep  existing  roads  in  proper  condi- 
tion for  use.    Every  railroad  company  must 
have  on  hand  a  limited  quantity  of  rails  in 
order  to  keep  every  part  of  its  line  in  proper 
and  safe  condition.    It  is  evident  that  the 
Carnegie  rails  purchased  shortly  before  the 
receivers  in  the  Clyde  suit  were  appointed— 
the  rails  here  in  question — were  obtained  for 
the  same  reason  that  induced  the  subsequent 
purchases  by  the  receivers.    No  one  will  sa^ 
that  the  use  of  these  rails  did  not  add  di- 
rectly to  the  value  of  the  securities  of  mort- 
gage creditors.    Within  the  reason  of  the 
rule  adverted  to,  the  debts  contracted  with 
the  Carnegie  Company  were  as  much  current 
debts  in  ^e  ordinary  course  of  the  business 
of  the  railroad  company  as  were  the  debts 
contracted  by  the  receivers  under  the  orders 
of  court,  when  they  purchased  new  rails  to 
put  the  road  in  safe  condition,  or  when  tiiey 
purchased  at  one  time  four  passenger  loco- 
motives, and  at  another  time  eight  passen- 
ger  and   freight   locomotives,   the    cost   of 
which  was  charged  upon  the  income  in  their 
hands.     Is  it  to  be  said  'that  such  expensef[290] 
incurred  by  the  receivers  were  preferential 
debts,  but  that  debts  incurred  by  the  rail- 
road company  shortly  prior  to  the  receiver- 
ship for  rails  needed  to  keep  its  road  in  safe 
condition  for  use  are  not  of  that  class  t 

We  next  inquire  whether  it  was  not  at  the 
time  the  expectation  of  both  parties,  vendor 
and  vendee,  that  the  rails  delivered  by  the 
Carnegie  Company  between  July  25,  1891, 
and  October  10,  1891,  should  be  paid  for  out 
of  the  current  earnings  of  the  railroad  com- 
pany! The  attendant  circumstances  require 
an  affirmative  answer  to  this  question,  al- 
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though  the  parties  did  not  in  express  words 
declare  that  the  debts  due  contracted  with 
the  Carnegie  Company  were  to  be  charged 
upon 'the  current  earnings  of  the  railroad 
company.  The  quantity  of  rails  was  not  so 
large  as  to  preclude  the  expectation  that  they 
coidd  be  paid  for  out  of  the  current  earnings 
of  the  railroad  company.  As  already  said, 
it  was  a  very  small  quantity  for  purposes  of 
ordinary  or  necessary  repairs,  and  there  is 
nothing  in  the  record  to  show  that  the  Car- 
negie Company  relied  merely  or  exclusively 
on  the  personal  credit  of  the  railroad  com- 
pany. The  renewal  notes  executed  by  the 
railroad  company  were  al{  within  the  three 
months,  immediately  preceding  the  appoint- 
ment of  the  receivers.  The  short  credit 
given  strongly  indicates,  and  the  fair  infer- 
ence from  the  record  is,  that  the  parties  con- 
templated that  the  rails  were  to  be  paid  for 
out  of  the  current  earnings  of  the  railroad. 
The  taking  of  notes  does  not  indicate  the 
contrary,  but  only  shows  that  the  vendor 
company  preferred  to  have  its  debt  evidenced 
by  commercial  paper  which  it  could  use, 
rather  than  to  stand  upon  open  account.  In 
iiumham  t.  Bowen  it  was  said :  "When  the 
receiver  was  appointed  the  debt  was  evi- 
denced by  business  paper  maturing  at  a  fu- 
ture date.  It  was  no  waiver  of  any  claim  on 
the  fund  which  might  come  into  the  hands 
of  the  receiver  to  renew  the  paper  at  ma- 
turity for  the  convenience  of  the  holder.  It 
was  undoubtedly  given  originally  to  enable 
the  coal  company  to  use  it  as  conmmercial 
paper  if  occasion  required,  and  the  renewal 
may  have  become  desirable  on  accoimt  of  the 
use  which  had  been  made  of  it."  The  equi- 
ties of  the  creditor  furnishing  that  which 
[S91]protected  and  preserved  'the  mortgage  se- 
curity and  materially  increased  ito  value 
•re  none  the  less  because  the  original  debt 
was  evidenced  by  the  notes  of  the  company, 
taken  for  its  convenience  and  renewed  for 
its  accommodation. 

It  may  be  said  that  a  part  of  the  rails  fur- 
aished  by  the  Carnegie  Company  were  not 
used  on  the  Danville  railroad,  although  used 
on  roads  belonging  to  the  Danville  system. 
But  that  is  not  a  controlling  circumstance. 
The  contracts  were  made  with  the  Danville 
Company,  and,  as  between  the  contracting 
parties,  the  debts  so  incurred  were,  under 
the  circumstances  stated,  current  debts 
chargeable  upon  the  current  receipts  of  the 
railroad  company  that  purchased  the  rails. 
The  rights  of  the  Carnegie  Company  are 
none  the  less  because  the  Danville  Company 
chose,  after  obtaining  the  rails,  to  use  a 
part  of  them  on  roads  under  its  control  and 
in  its  possession,  and  whose  preservation  in 
proper  condition  was  vital  to  its  successful 
operation.  The  scheme  of  reorganization 
was  in  the  interest  of  the  stodcholders  and 
mortgage  creditors  of  the  roads  constituting 
the  Danville  system,  and  chiefly  of  the  bond- 
holders represented  by  the  Central  Trtut 
Company,  the  trustee  in  the  oonsolidated 
>  gold  mortgage.    That  oompany,  as  we  shall 

presently  show,  stood  by  and  assented  to,  in- 
deed approved,  the  application,  for  the  ben- 
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eflt  of  the  bondholders  represented  by  it,  of 
funds  which  should  have  been  applied  ia 
payment  of  current  debts  contracted  in  the 
interest  of  mortgage  creditors  before  the  ap- 
pointment of  receivers  in  the  Clyde  suit. 
Suppose  tiie  court  had  directed  the  receivers 
in  Uie  Clyde  suit,  before  tumins  over  the 
property  to  the  receivers  in  the  foreclosure 
suit,  to  pay  the  claims  of  the  Carnegie  Com- 
pany, is  it  possible  that  the  mortgt^e  cred- 
itors would  nave  been  heard  to  object  to  such 
an  order  t  Certainly  not,  if  it  appeared,  aa 
it  does  satisfactorily  appear  in  the  present 
case,  that  the  Carnegie  debts  were  incurred 
in  the  ordinary  course  of  business  for  the 
purpose  of  keeping  the  railroad  in  safe  con- 
dition for  use  by  the  public.  If  the  Carnegie 
claims  were  preferential  debts  when  the  con- 
trol of  the  property  passed  from  the  rail- 
road company  to  the  receivers  in  the  insolv- 
ency or  Clyde  stiit,  the  latter  were  bound  in 
equity  to  *do  what  the  railroad  company[S9S] 
would  have  been  required  to  do  if  it  had  re- 
tained control  of  the  property. 

If  the  parties  to  the  contract  contemplat- 
ed that  the  notes  given  for  the  rails  should 
be  paid  for  out  of  the  current  earnings  of 
the  railroad,  and  if  the  Carnegie  Company 
lost  no  equity  merely  by  renewing  the  notes, 
it  follows,  under  the  settled  doctrine  of  this 
court,  that  the  mortgagees  could  not  have  ob- 
jected to  the  payment  of  the  renewal  notes 
out  of  any  net  earnings  in  the  hands  of  re- 
ceivers, although  the  contract  for  the  rails 
was  a  few  months  back  of  the  six  months  im- 
mediately preceding  their  appointment. 
Each  case,  as  already  observed,  must  depend 
largely  upon  its  special  facts.  In  some  cases 
the  courts,  in  their  administration  of  rail- 
road property  by  receivers,  have  refused  to 
give  priority  to  unsecured  claims  that  did 
not  accrue  within  six  months  immediately 
preceding  the  appointment  of  receivers. 
Such  a  rule  will  do  full  justice  in  most 
cases  to  creditors  who  are  entitled  to  look 
to  current  receipts  for  the  payment  of  cur- 
rent debts.  But  no  absolute  rule  on  the 
subject  has  been  prescribed  by  statute  or  by 
judicial  decisions.  A  claim  accruing  back 
of  the  six  months  immediately  preceding  the 
appointment  of  a  receiver  may,  under  the 
circumstances  of  particular  cases,  be  accord- 
ed the  same  priority  in  the  distribution  of 
earnings  that  belongs  to  like  claims  arising 
within  that  period.  Touching  this  question 
of  time  and  the  principles  upon  which  the 
equitable  rights  of  creditors  in  such  cases 
as  this  rest,  Mr.  Justice  Brewer  said,  in 
BUUr  T.  18*.  LouM,  H.  d  K.  R.  Oo.  22  Fed. 
Kep.  471,  474:  "The  idea  which  underlies 
them  I  take  to  be  this:  that  the  management 
of  a  large  business,  like  that  of  a  railroad 
company,  cannot  be  conducted  on  a  cash 
basis.  Temporary  credit,  in  the  nature  of 
things,  is  indispensable.  Its  employees  can- 
not be  paid  every  month.  It  cannot  settle 
with  other  roads  its  traffic  balances  at  the 
close  of  every  day.  Time  to  adjust  and  set- 
tle these  various  matters  is  indispensable. 
Because,  in  the  nature  of  things,  this  is  so, 
such  temporary  credits  must  be  taken  as  as- 
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■entcd  to  hj  the  mortgagees.  ...  In 
this  view,  such  temporary  credits  accruing 
prior  to  the  appointment   of   the    receiver 

(S93]niU8t  be  recognized  by  the  mortgagees  *and 
such  claims  preferred.  Now,  for  what  time 
prior  to  the  appointment  of  a  receiver  may 
these  credits  be  sustained?  There  is  no  arbi- 
trary time  prescribed,  and  it  should  be  only 
such  reasonable  time  as,  in  the  nature  of 
things  and  in  the  ordinary  course  of  busi- 
ness, would  be  sufficient  to  have  such  claims 
settled  and  paid.  Six  months  is  the  longest 
time  I  have  noticed  as  yet  given.  Ordina- 
rily, I  think  that  is  ample.  Perhaps,  in 
some  large  concerns,  with  extensive  lines  of 
road  and  a  complicated  business,  a  longer 
time  might  be  necessary." 

What  was  done  with  the  earnings  of  the 
property  that  originally  came  to  the  hands 
«f  the  receivers,  as  well  as  with  the  earn- 
ings during  the  receivership  under  the  Clyde 
bill  and  also  during  the  receivership  in  the 
foreclosure  suit  instituted  by  the  Central 
Trust  Company?  As  to  these  matters  there 
is  no  room  for  dispute.  Assuming,  in  view 
-of  what  has  been  said,  that  the  claims  of  the 
Carnegie  Company  were  current  debts 
«hargeable  upon  current  earnings  of  the  rail- 
road property,  even  while  in  the  hands  of 
the  receivers,  and  therefore  to  be  preferred 
to  claims  of  mortgage  creditors,  the  next  in- 
4]Uiry  is  whether  the  current  receipts  were 
applied  during  the  receiverships  for  the  ben- 
efit of  the  bondholders,  or  otherwise,  when 
they  should  have  been  applied  to  the  pay- 
ment of  current  or  preferential  debts,  includ- 
ing the  debts  due  to  the  Carnegie  Company. 
During  the  insolvency  or  Clyde  receiver- 
ship, from  June  17,  1892,  to  July  31,  1893, 
the  net  earnings  were  $3,297,792.31.  Among 
the  items  of  expenditure  during  the  same 
period  were  the  following:  Construction, 
$232,134.34,  of  which  f  19,717.05  was  for  con- 
ttruction  on  the  Danville  road;  Equipment, 
181,390.32,  of  which  $74,733.28  was  for 
equipment  on  the  Danville  road;  Interest, 
Rentals,  and  Dividends,  $3,240,481.89,  of 
which  $300,522.14  was  for  the  Danville  road, 
$700,324  for  the  Virginia  Midland,  $20,205 
for  the  North  Eastern,  and  $232,127  for  the 
Georeia  Pacific  road,  the  last  four  roads  be- 
ing those  on  which,  according  to  the  special 
master's  report,  the  Carnegie  rails  were 
used;  Sinking  Fund,  Richmond  t  Danville 
road,  6  per  cent  equipment  mortgage,  $07,- 
205:  and  Car  Trust  payments,  $209,500. 

1804]  •Between  August  1, 1893,  and  December  31, 
1893,  out  of  the  net  earnings  of  the  Danville 
system,  excluding  certain  lines,  the  receiv- 
ers paid  among  other  sums  the  following: 
Construction  on  Danville  roud,  $9,232.61; 
Equipment  on  same  rocd,  $6,791.35;  Inter- 
est. Rentals,  and  Dividends,  $626,735.83, 
which  included  $48,082.90  for  the  Danville 
road,  Virginia  Midland,  $199,664.50,  and 
$87.50  for  the  North  Eastern  Railroad; 
Sinking  Fund,  Danville  Company,  equipment 
mortgage,  $37,790;  Car  Trust  payments, 
$51,160. 

The  above  figures  are  found  in  the  state- 
ment of  the  result  of  the  operations  of  the 
Danville  system  for  the  periods  named. 
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Looking  at  the  cash  statement  of  the  re> 
eeipts  ana  disbursements  of  the  Richmond 
&  Danville  Railroad  alone,  we  find  that  from 
June  16,  1892,  to  July  31, 1893,  the  receipts 
were  $16,432,065.40.  In  this  sum  were  in. 
eluded  $480,427.91  cash  received  from  the 
Danville  Company  when  the  Clyde  or  insol* 
vency  receivers  were  appointed,  and  $671,« 
368.40  collected  on  account*  turned  over  to 
those  receivers  by  the  railroad  company. 
The  disbursements  during  the  above  period 
were  $15,290,730.27,  leaving  in  the  hands  of 
the  receivers  on  July  31,  1893,  $141,325.19 
in  cash,  which  was  turned  over  to  the  fore- 
closure receivers.  The  disbursements  includ- 
ed among  other  items  the  following :  Inter- 
est and  Rentals,  $3,249,481.89;  Car  Trust 
payments  and  Sinking  Funds,  $486,368.16. 

The  account  of  disbursements  for  the  Dan« 
ville  road  from  August  1,  1893,  to  Novem- 
her  80,  1893,  shows,  among  other  things,  the 
payment  of  Interest  and  Rentals,  $591,457.- 
42 ;  Car  Trust  payments  and  Sinking  Fund, 
$88,050. 

The  total  floating  debt  of  the  Richmond  ft 
Danville  Railroad  remaining  unpaid  was 
$318,324.71,  of  which  $22,186.63  represented 
a  claim  of  the  Western  Union  Telegraph 
Company  in  part  for  labor  and  supplies  and 
in  part  for  construction  of  telegraph  line, 
and  $90,000  represented  a  claim  of  the  Pull- 
man Palace  Car  for  mileage  of  cars.  Of  the 
balance,  $125,067.39  represented  the  claims 
of  the  Carneeie  Company,  and  $80,317.98 
represented  all  other  claims. 

These  figures  show  that  both  during  the 
receivership  in  the  *Clyde  suit  and  the  re- [SOS] 
ceivership  in  the  foreclosure  suit  immense 
sums  were  expended  in  paying  interest,  sink- 
ing fund,  and  car  trust  debts,  and  for  con- 
struction and  equipment,  which  were  all  for 
the  benefit  of  mortgage  creditors,  and  which, 
to  the  extent  necessary,  should  have  been 
applied  in  payment  of  preferential  claims, 
including  those  of  the  Carnegie  Company. 
It  is  a  clear  case  of  a  diversion  of  income 
from  the  payment  of  current  debts  in  the  in- 
terest of  mortgage  creditors.  Judge  Simon- 
ton  well  said:  "There  can  be  no  question 
that  the  steel  rails  furnished  by  the  Carnegie 
Steel  Company  come  within  the  class  of 
supplies  necessary  to  keep  the  railroad  com- 
pany a  going  concern.  And  the  evidence  es- 
tablishes the  fact  that  after  incurring  the 
debt  the  railroad  company  was  in  the  re- 
ceipt of  large  earnings,  which  were  applied 
to  permanent  improvements,  rentals,  und 
interest  on  the  mortgage  debt;  that  the  re- 
ceivers who,  under  the  Clyde  bill,  took  pos- 
session of  the  property,  earned  large  income 
which  was  appliea  in  the  same  way,  leaving 
this  debt  unpaid;  and  that  when  these  re- 
ceivers were  discharged  they  showed  in  llioir 
accounts  a  cnsli  surplus,  which  was  duly 
paid  over  to  their  successors  under  the  Cen- 
tral Trust  Company  bill."  Looking  at  tlio 
case  in  the  light  of  the  principle  that  a  mort- 
gagee cannot  require  from  the  mortgagor  an 
account  of  the  earnings,  tolls,  and  income 
until  he  has  made  demand  therefor  or  for  a 
surrender  of  possession  under  the  provisions 
of  the  mortgage  {Sage  v.  Memphis  £  L.  R.  R. 
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Co.  \a  r.  S.  301,  378,  31  L.  ed.  604,  008,  8 
Sun.  Ct.  Rep.  887 ;  Foadiok  v.  Bohall,  00  U. 
8.  235,  253,  25  L.  ed.  335,  342),  the  circuit 
eourt  of  appeals  also  said:  "Wl>en,  there- 
fore,  the  receivers  appointed  at  the  instance 
of  stockholders  and  creditors  took  possession, 
they  enjoyed  the  same  right  to  the  earnings 
and  income  which  the  railroad  company  en- 
joyed, and  rightfully  received  them.  As  the 
railroad  company  would  have  been  bound  to 
use  this  income  in  the  payment  of  the  cur- 
rent expenses  for  labor  and  supplies,  the  re- 
ceivers should  have  done  so  also.  But,  in- 
stead of  this,  the  receivers  diverted  the  earn- 
ings, income,  and  funds  in  their  hands 
toward  the  betterment  of  the  property,  per- 
manent improvements  and  additions  to  it, 
and  payment  of  interest.  And  this  was 
{S96]natura].  They  were  appointed  to  'take  pos- 
session of  the  property  and  to  conserve  it 
until  a  plan  of  reorganization  could  be 
adopted  and  perfected.  To  facilitate  this 
plan,  the  property  must  be  kept  up.  To  this 
end  the  funds  coming  from  earnings  were 
used.  When  the  purpose  of  the  first  re- 
ceivership was  accomplished,  the  mortgage 
creditors  came  in  and  reaped  the  benefit. 
Surely  those  creditors  whose  claims  were 
neglected,  and  from  whom  the  earnings  were 
diverted,  have  the  right  to  ask  and  receive 
at  the  hands  of  the  court  the  recognition  and 
preservation  of  their  claims."  42  U.  8.  App. 
156,  76  Fed.  Rep.  408,  22  C.  C.  A.  204.  Judge 
Morris  filed  a  concurring  opinion,  and  took 
the  same  general  view  qf  the  case  as  that  ex- 

Sressed  by  Judge  Simonton  for  the  court. 
[e  said  that  the  case  was  that  of  "a  supply 
creditor  seeking  to  be  paid  out  of  the  earn- 
ings which  came  to  the  receivers  after  his 
debt  matured  and  which  were  diverted  by 
them,  without  opposition  from  the  mort- 
gagee, to  expenditures  which  directly  re- 
sulted in  preserving  the  mortgaged  property, 
which  earnings,  if  the  receivers  had  not  been 
appointed,  there  is  no  ground  for  supposing 
would  not  have  been  applied  by  the  company 
to  the  payment  of  the  supply  creditor's 
debt."  42  U.  S.  App.  160,  161,  76  Fed.  Rep. 
601,  22  C.  C.  A.  298. 

We  must  not  be  understood  as  saying  that 
a  general,  unsecured  creditor  of  an  insolvent 
railroad  corporation  in  the  hands  of  a  re- 
ceiver is  entitled  to  priority  over  mortgage 
creditors  in  the  distribution  of  net  earnings 
simply  because  that  which  he  furnished  to 
the  company  prior  to  the  appointment  of 
the  receiver  was  for  the  preservation  of  the 
property  and  for  the  benefit  of  the  mortgage 
securities.  I1iat,  no  doubt,  is  an  important 
element  in  the  matter.  Before,  however, 
such  a  creditor  is  accorded  a  preference  over 
mortgage  creditors  in  the  distribution  of  net 
«arnin<;s  in  the  hands  of  a  receiver  of  a  rail- 
road compiiny,  it  should  reasonably  appear 
from  all  the  circumstances,  including  the 
amount  involved  and  the  terms  of  payment, 
that  the  debt  was  one  fairly  to  be  regarded 
as  part  of  the  operating  expenses  qf  the  rail- 
road incurred  in  the  ordinary  course  of  busi- 
ness and  to  be  met  out  of  current  receipts. 
Passing  by  as  unnecessary  to  be  deter- 
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mined  some  of  the  questions  discussed  by 
counsel,  our  conclusion  is  that  as  currest 
earnings  which  should  have  been  applied  in 
meeting  current  'expenses  or  liabilities,  in-[887] 
eluding  the  debt  due  the  Carnegie  Company, 
were  diverted  for  the  benefit  of  mortgage  cred- 
itors, it  was  the  duty  of  the  court  to  see  that 
that  company  was  reinstated  in  its  claim  of 
priority  over  the  mortgage  creditors  in  the 
distribution  or  application  of  the  net  earn- 
ings of  the  property.  That  duty  was  prop- 
erly performed  by  the  Circuit  Court,  and  tlie  • 
decree  of  the  Circuit  Court  of  Appeals  af- 
firming the  judgment  of  the  Circuit  Court  is 
affirmed. 

Mr.  Justice  Brewer,  not  having  heard 
the  argument  in  this  case,  did  not  partici- 
pate in  the  decision. 

Mr.  Justice  Wbite  dissenting: 
As  I  comprehend  the  record,  the  rails  for 
which  preferential  payment  is  now  allowed 
did  not  serve  the  purpose  of  ordinary  repair 
and  maintenance  of  the  tracks  in  which  t'ley 
were  laid.  Moreover,  my  understandius  of 
the  proof  is  that  it  obviously  shows  there 
was  no  surplus  revenue  at  any  time  legally 
applicable  to  the  claim  now  allowed,  and 
hence  that  no  such  revenue  was  diverted  to 
the  benefit  of  the  foreclosing  mortgage  cred- 
itors during  either  of  the  receiverships  by 
way  of  betterments  or  otherwise.  Moreover, 
I  think  the  proof  is  clear  that,  conceding 
every  possible  expense  which  can  be  claimed 
to  have  been  a  betterment  or  in  any  wise  to 
have  inured  to  the  benefit  of  the  foreclosing 
mortgage  creditors,  nevertheless  as  such 
mortgage  creditors  have  contributed  to  the 
payment  of  the  general  creditors,  by  the  as- 
sumption of  receivers'  certificates  and  cash 
contributions,  a  stun  largely  in  excess  of  the 
amount  of  such  payments  for  assumed  bet- 
terments, etc.,  the  mortgage  creditors  are  en- 
titled to  credit  for  their  advances,  and 
therefore  there  would  be  a  large  balance  in 
their  favor.  In  effect,  to  stete  the  pre- 
sumed betterments  and  charge  them  against 
the  foreclosing  mortoage  creditors,  without 
referring  to  or  taking  into  account  their 
contributions,  is  to  charge  them  for  better- 
ments for  which  they  have  already  paid. 
8t.  Louit,  A.  d  T.  U.  R.  Co.  v.  Cleveland,  0. 
C.  <£  /.  B.  Co.  126  U.  S.  058,  31  L.  ed.  832,  8 
Sup.  Ct.  Rep.  1011. 
I  therefore  dissent. 


•LACKAWANKA  IRON    ft    COAL    C0M-[2981 
PANY  et  al.,  Petitoners, 

V. 

FARMERS'  LOAN  &  TRUST  COMPANY 
et  al. 

(See  B.  C.  Reporter's  ed.  208-317.) 

Receivers — claim  of  priority  for  purchase 
price  of  steel  rails  used  for  reconstruction 
— collateral  security  for  debt, 

1.  A  claim  (or  the  purchase  price  of  rails  Im- 
peratively required  to  make  a  railroad  sate 
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for  the  truuportatlon  of  persons  and  proper- 
ty will  not  be  deemed  a  current  debt  wblcb 
may  be  paid  out  of  the  current  receipts  of  a 
railroad  company  In  preference  to  a  mortgage 
debt.  If  the  repairs  to  the  road  needed  to  put 
it  In  proper  condition  are  so  extensive  as  to 
amount  to  a  reconstruction  or  the  construc- 
tion of  new  road. 
2.  Demanding  and  receiving  collateral  secur- 
ity to  a  large  amount  from  a  railroad  compa- 
ny for  a  debt  on  account  of  rails  to  be  used 
In  repairing  the  road  Is  a  circumstance  tend- 
ing to  show  that  the  seller  did  not  regard 
itself  as  entitled  to  an  equitable  claim  upon 
net  earnings  In  preference  to  mortgage  credit- 
ors who  relied  on  the  general  credit  of  tue 
railroad  company. 

[No.  22.] 

Argued  March  10,  1899.    Decided  January 
29,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decision  afiSrming 
an  order  of  the  Circuit  Court  dismissing  the 
claim  of  an  intervener  for  priority  in  the  as- 
sets of  a  railroad  receivership.    Affirmed. 

See  same  case  below,  52  U.  S.  App.  91,  79 
Fed.  Rep.  202,  24  C.  C.  A.  487. 

Statement  by  Mr.  Justice  Harlams 
The  Houston  &  Texas  Central  Railway 
Company,  a  corporation  of  Texas,  formerly 
owned  and  operated  in  that  state  several 
lines  of  railroad,  as  follows :  From  Houston 
to  Denison,  a  distance  of  345  miles,  known 
as  the  main  line;  from  Hempstead,  on  the 
main  line,  to  Austin,  a  distance  of  118% 
miles,  known  as  the  Western  Division;  and 
from  Bremond,  on  the  main  line,  to  Ross,  a 
distance  of  58  miles,  known  as  the  Waco  & 
Northwestern  Division.  It  also  owned  lands 
donated  by  the  state  in  aid  of  the  construc- 
tion of  its  roads. 

Prior  to  April  1,  1881,  the  company  had 
executed  various  mortgages  or  deeds  of  triut, 
namely:  1.  A  mortgage  dated  July  1,  1866, 
covering  the  main  line  and  10  sections  of 
land  for  each  mile,  known  as  the  main-line 
first  mortgage,  in  which  Easton  and  Rintoul 
were  substituted  trustees.  2.  A  mortgage 
dated  December  21, 1870,  covering  the  West- 
ern Division  and  10  sections' of  land  for  each 
mile  thereof,  commonly  known  as  the  West- 
em  Division  first  mortgage,  in  which  the 
same  persons  were  substituted  trustees.  3. 
A  mortgage  dated  June  16,  1873,  covering 
the  Waco  &.  Northwestern  Division  (to  be 
hereafter  referred  to  as  the  Waco  Division) 
and  also  6,000  acres  of  land  for  each  mile 
thereof,  commonly  known  as  the  Waco  ft 
Northwestern  Division  first  mortgage,  in 
which  the  Farmers'  Loan  &  Trust  Company, 
a  New  York  corporation,  was  trustee.  4.  A 
[299]niortga^e  dated  October  1, 1872,  ♦covering  the 
main  line  and  Western  Division  as  a  second 
mortgage  and  3,840  acres  of  land  per  mile 
of  completed  road,  commonly  known  as  the 
main  '.ine  and  Western  Division  consolidated 
mortgage.  6.  A  mortgage  dated  May  1, 
1875,  commonly  known  as  the  Waco  &.  North- 
western Division  consolidated  mortgage, 
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and  covering  the  Waco  Division  and  6,000 
acres  of  land  per  mile  of  completed  road.  0. 
A  mortgage  dated  May  7,  1877,  commonly 
known  as  the  income  and  indenmity  mort- 
gage, and  covering  all  the  property  of  the 
railway  company.  7.  A  mortgage  dated 
April  I,  1881,  commonly  known  as  the  gen- 
eral mortgage,  and  covering  all  the  property 
of  the  company. 

The  present  suit,  designated  in  the  circuit 
court  by  the  number  227,  was  brought  April 
6,  1889,  by  the  Farmers'  Loan  &  Trust  Com- 
pany  to  obtain  a  decree  of  sale  of  the  prop- 
erty covered  by  the  mortgage  of  June  10, 
1873,  on  the  Waco  Division.  On  the  same 
day  Charles  Dillingham,  who  was  already 
receiver  and  in  possession  of  ibe  railway 
property  of  the  Houston  &  Texas  Central 
Company,  was  appointed  receiver  of  all  the 
railway  property  and  property  covered  by 
the  first  mortgage  of  the  Waco  Division 
with  power  to  operate  the  same,  and  was  di' 
rected  to  keep  separate  accounts  of  the  ex- 
penditures and  earnings  of  that  division. 

During  the  progress  of  the  cause  the 
Lackawanna  Iron  &,  Coal  Company,  a 
Pennsylvania  corporation,  intervened  by 
petition,  asserting  an  equitable  lien,  prior  to 
the  claims  of  bondholders,  on  the  mortgaged 
property  for  the  value  of  steel  rails  alleged 
to  have  been  furnished  by  it  and  laid  on  the 
Waco  Division.  Subsequently  the  Pacifi« 
Improvement  Company,  a  California  cor- 
poration, became  the  assignee  of  the  claim 
of  the  Lackawanna  company,  and  was  mad* 
a  coplaintiiT  with  the  latter  company. 

From  a  report  made  Januanr  13, 1896,  bya 
special  master  appointed  to  ifnd  and  report 
upon  the  subject-matter  of  the  intervening 
petition,  the  following  facts  appear: 

Pursuant  to  a  written  contract  with  th« 
Houston  &  Texas  Central  Railway  Company, 
dated  December  28,  1882,  the  Lackawanna 
company  in  the  year  1883  delivered  to  the 
'former  6,020  tons  of  steel  rails  at  the  pricci  /OOJ 
of  $40.40  per  ton,  in  payment  for  which  the 
Lackawanna  company  received  ten  promis- 
sory notes  of  the  railway  company,  payable 
at  six  months  from  their  respective  dates, 
amounting  with  interest  to  9206,932.16. 
These  not^  were  all  paid  either  at  their  ma- 
turity or  at  the  maturity  of  other  notes  given 
in  renewal  thereof. 

Pursuant  to  another  contract  dated  April 
26,  1883,  between  the  Lackawanna  company 
and  the  railway  company,  the  former  deliv- 
ered to  the  latter  in  the  year  1883,  5,009  tons 
of  steel  rails  at  $39.50  per  ton,  and  received 
in  payment  therefor  the  railway  company's 
ten  promissory  notes  dated  respectively  June 
21,  22,  and  23,  1883,  August  10,  14,  and  15, 
1883,  and  September  6,  II,  15,  and  20,  1883, 
each  payable  six  months  after  date,  and  ag- 
gregating, with  interest,  $201,346.64 — the 
railway  company  being  entitled,  under  the 
contract,  to  renew  the  notes  at  maturity  for 
a  further  term  of  six  months  by  paying  the 
interest  at  (i  per  cent  or  adding  the  interest 
to  the  new  notes.  As  these  notes  matured, 
the  payment  of  so  much  of  the  debt  as  waa 
not  satisfied  at  maturity  was  extended  until, 
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in  proceM  of  settlements  and  extensions,  the 
railway  oompany,  in  the  satisfaction  of  the 
balance  due  the  Lackawanna  company  under 
the  contract,  executed  its  eight  promissory 
notes  payable  four  months  from  their  re- 
spective dates,  with  0  per  cent  interest  from 
maturity.  These  notes  aggr^ted  $118,- 
000.  In  the  negotiations  resulting  in  this 
settlement  the  Lackawanna  oompany  de- 
manded tiiat  the  railway  company  should 
secure  the  renewal  notes  by  the  hypotheca- 
tion of  collaterals.  In  compliance  with  that 
demand  the  railway  company  deposited  with 
the  Lackawanna  company,  when  the  renewal 
notes    were    delivered,    170    first-mortgage 

'  bonds  of  the  Galveston,  Harrisburg,  &  iSan 

Antonio  Kailway  Company,  of  the  face  value 
of  $170,000.  At  the  date  of  the  master's  re- 
port, January  13,  1800,  the  value  of  those 
bonds  was  $157,250,  or  92Vi  P^''  c«°t  of  their 
face  value.  They  were  in  the  possession  of 
tiie  Pacific  Improvement  Company,  as  as- 
signee of  the  iron  company.  No  interest  on 
the  bonds  had  been  collected  by  the  iron 
company  or  by  the  railway  company,  but  the 

(SOI]* interest  had  been  collected  by  the  Southern 
Development  Company.  It  was  agreed  be- 
fore tlie  special  master  by  the  parties  in  in- 
terest that  the  court  should  consider  the  170 
bonds  as  sold  for  $157,250  on  December  23, 
1895,  and  should  credit  that  sum,  as  of  that 
date,  upon  the  claim  of  the  Iron  Company 
or  of  the  Southern  Development  Company. 
On  the  30th  day  of  October,  1883, — nearly 
tia  years  before  the  present  foreclosure  suit 
too*  brought, — the  Lackawanna  company 
and  the  railway  company  made  another  con- 
tract in  addition  to  those  above  mentioned, 
under  which  the  former  delivered  to  the  lat- 
ter, during  the  months  of  February,  March, 
April,  and  May,  1884,  8,652  tons  of  steel 
rails.  That  contract  was  similar  in  its  gen- 
eral terms  to  those  of  December,  1882,  and 
April,  1883.  It  provided  for  the  delivery  by 
the  lAckawanna  company  of  10,000  tons  of 
Bessemer  steel  rails  at  $36.60  per  ton,  as 
nearly  as  practicable  between  February  1, 
and  August  1,  1884,  at  the  rate  of  1,600  to 
2,000  tons  per  month.  It  also  provided  that 
upon  the  delivery  of  each  600  tons  of  rails 
payment  should  be  made  therefor  either  in 
cash  or  in  the  notes  of  the  railway  company 
payable- at  six  months  from  the  average  date 
of  delivery,  with  6  per  cent  interest  from 
such  date,  the  purchaser  to  have  the  priv- 
ilege of  renewing  the  notes  before  their  ma- 
turity for  a  further  term  of  six  months  by 
paying  the  interest  or  adding  the  same  to 
the  renewal  notes.  In  March  and  April, 
1884,  the  auditor  of  the  railway  company 
made  a  statement  or  voucher  of  rails  then 
delivered  under  the  contract.  That  state- 
ment passed  into  the  hands  of  the  treasurer 
of  the  railway  company  with  a  memorandum 
that  notes  were  to  be  issued  therefor  payable 
at  twelve  months  from  their  respective  dates. 
In  conformity  with  that  memorandum  the 
railway  oompany  executed  and  sent  to  the 
Lackawanna  company  eight  notes,  payable 
twelve  (instead  of  six)  months  from  their 
respective  dates.  The  latter  company  there- 
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upon  notified  the  railway  oompany  of  the 
error,  but  the  notes  as  executed  were  re- 
ceived as  a  matter  of  accommodation  to  the 
railway  company. 

Afterwards,  in  April  and  May,  1884,  the 
railway  company,  in  settlement  of  the  bal- 
ance due  for  the  8,552  tons  of  rails,  *executed[30S] 
and  delivered  to  the  Lackawanna  oompany 
nine  promissory  notes  payable  at  six  months 
from  their  respective  dates,  with  the  option 
in  the  maker  of  renewal  for  a  like  term. 
Each  of  those  notes  was  renewed  for  six 
months  for  like  amount  as  the  originals,  and 
their  aggregate  amount  was  ^27,175.50. 
This  sum,  added  to  the  $118,000  above  re- 
ferred to,  made  $445,176.30,  the  aggregate 
principal  'amount  due  to  the  Lackawanna 
company,  not  including  the  $157,250,  the 
amount  at  which  the  170  bonds  delivered  as 
collaterals  were  valued. 

All  the  rails  delivered  under  the  first  con- 
tract, and  about  one  half  of  those  delivered 
under  the  second  contract,  were  paid  for  by 
the  railway  oompany  prior  to  the  appoint- 
ment of  any  receiver  of  the  property;  but 
the  remaining  half  under  the  second  con- 
tract, and  the  rails  furnished  under  the 
third  contract,  had  not  been  paid  for  when 
the  master's  report  was  filed. 

The  second  contract  for  rails  was  made 
one  year  and  ten  months  prior  to  the  ap- 
pointment of  the  receiver  in  cause  numbered 
185  (to  be  hereafter  referred  to),  about 
three  years  and  three  months  prior  to  the 
appointment  of  the  receiver  in  consolidated 
cause  numbered  198  (to  be  presently  re- 
ferred to),  and  about  six  years  prior  to  the 
appointment  of  the  receiver  in  this  cause. 
Tlie  third  contract  was  made  about  sixteen 
months  prior  to  the  receivership  in  cause 
186,  about  two  years  and  nine  months  prior 
to  the  receivership  in  consolidated  cause  198, 
and  about  five  years  and  six  months  prior  to 
the  appointment  of  the  receiver  in  this  cause. 

About  6.2  miles  of  the  railway  of  the 
Waco  Division  (the  part  of  the  railway  cov- 
ered by  the  mortgage  to  the  Fanners'  Loan 
&  Trust  Company)  was  laid  with  the  rails 
furnished  under  the  first  two  of  the  above 
contracts,  but  it  was  not  shown  what  pro- 
portion of  those  rails  was  furnished  under 
each  of  the  contracts;  30.8  miles  of  .the  rail- 
way were  laid  with  rails  furnished  under 
the  third  contract.  The  old  iron  rails  re- 
moved from  the  37  miles  of  the  Waco  Divi- 
sion, upon  which  the  above  rails  were  laid — 
2,060  tons — were  received  by  the  receivers  in 
cause  ^o.  185,  and  were  sold  by  them  in 
1886  at  the  price  of  $13  net. 

*The  master's  report  contained  the  foUow-[303] 
ing: 

^I  find  that  the  debt  for  which  the  Lacka- 
wamna  company  claims  payment  in  its  peti- 
tion herein  cannot  be  classed  as  a  current 
debt  made  in  the  ordinary  course  of  business, 
as  those  terms  seem  generally  to  be  under- 
stood, yet  it  appears  that  at  the  time  when 
the  contracts  hereinbefore  mentioned  were 
entered  into  between  said  Lackawanna  com- 
pany and  the  defendant  railway  company 
that  the  condition  of  the  track  of  the  defend- 
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ant  railway  company  was  such  that  the  de- 
mand for  new  rails  upon  the  most  worn  por- 
tion of  the  roadway  was  practically  impera- 
tive. For  a  number  of  years  prior  to  De- 
cember, 1882,  only  about  5,000  tons  of  new 
rails  had  been  purchased.  The  road  north 
from  Houston  for  90  miles  was  built  in 
1S67-I8G1,  and  thence  northward  to  Denison, 
1867-1872.  The  Western  Division  leading 
to  Austin  was  constructed  in  part  prior  to 
1861,  and  completed  in  1873,  and  the  Waco 
Division  was  completed  about  1876.  The 
condition  of  these  roads  was  bad,  except  such 
portions  as  had  been  relaid  with  6,000  tons 
of  rails  purchased  prior  to  December  28, 
1882.  There  was  continual  breakage  of  rails 
and  wrecking  of  trains,  the  track  was  unsafe, 
and  was  generally  so  regarded,  not  only  by 
'railroad  men,'  but  by  the  traveling  public; 
the  damage  to  merchandise,  rolling  stock, 
etc.,  was  continuous,  and  the  need  for  new 
rails  appears  to  have  been  'absolutely  nec- 
essary as  a  preservation  of  human  life,  the 
loss  of  which  was  liable  to  occur  at  any 
moment.' 

"I  find  that  when  the  aforesaid  contracts 
were  made  with  the  said  Lackawanna  com- 
pany both  seller  and  buyer  expected  the  debts 
to  be  paid  from  the  net  income  of  the  rail- 
way; that  the  credit  extended  under  said 
contracts  was  at  the  request  of  and  for  the 
accommodation  of  the  defendant  railway 
company  and  upon  its  general  credit.  That 
said  sales  were  made  without  any  stipula- 
tion that  security  should  be  given  by  the  de- 
fendant company  for  said  rails,  or  that  pay- 
ment therefor  should  be  made  out  of  any 
particular  fund  or  in  any  particular  way; 
that  said  sales  were  for  an  unusually  large 
amount  of  rails,  and  the  defendant  was  un- 
able to  pay  cash  therefor,  and  there  was  no 
other  way  of  obtaining  said  rails  except 
(S04]tipon  'credit;  and  petitioner  herein  at  the 
time  of  said  contracts  and  sales  had  knowl- 
edge of  the  mortgage  of  June  16,  1873,  given 
by  the  defendant  railway  company  upon  the 
properties  of  its  Waco  &  Northwestern  Di- 
vision to  secure  the  first-mortgage  bonds, 
which  said  mortgage  has  been  herein  fore- 
closed. I  find  that  the  steel  rails  supplied  by 
said  Lackawanna  company  under  the  afore- 
mentioned contracts,  18,581  tons,  were 
placed  in  the  track  of  the  defendant  railway 
company  as  soon  as  received." 

The  bonded  debt  of  the  railway  company 
on  January  I,  1885,  was  $16,874,600.  'Ine 
interest  on  all  classes  of  its  bonds  payable 
in  1894,  amounting  to  $1,194,200,  was  paid 
as  it  matured.  The  railway  company  first 
made  default  in  the  payment  of  interest  on 
its  bonds  January  1,  1895,  on  which  day  the 
interest  on  first-mortgage  bonds  became  pay- 
able. 

The  Southern  Development  Company,  a 
California  corporation,  on  the  16th  day  of 
February,  1885,  instituted  suit  against  the 
Houston  &  Texas  Central  Railway  Company, 
asserting  a  claim  against  it  for  about  $600,- 
UOO  for  money  loanel  at  various  times.  This 
was  cause  No.  185.  It  set  forth  in  its  bill 
the  onbarrassed  condition  of  the  railway 
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oompaiiy,  th«  danger  of  it*  property  beioc 
soatlereo,  wasted,  and  lost,  and  asked  thaS 
the  eompany't  property  be  put  in  the  handa 
of  receiver*,  and  a  daeree  passed  direetinff 
that  out  of  the  rents,  revenues,  issues,  and 
profits  coming  into  the  handa  of  the  reeelT* 
era,  after  payment  of  costs  of  administra- 
tion, operating  and  other  necessary  expenses, 
the  oluma  of  the  plaintiff,  the  Southern  De- 
velopment Company,  with  interest  and  costa, 
be  paid.  On  tne  motion  of  that  company, 
Clarke  and  DiUingham  were  appointed  re- 
ceivers of  the  property.  They  Immediately 
qualified  as  receivers  and  took  possession  of 
tiie  property.  An  amended  and  supplement- 
al bill  was  filed  making  Easton,  Rintoul,  and  ' 
the  Farmers'  Loan  ft  ^mist  Company  defend- 
ants as  trustees  of  the  various  mortgage* 
upon  the  railway  company's  property. 
Clarke  end  Dillingham  continued  to  act  as 
receivers  until  about  July  10,  1886,  when 
they  delivered  possession  of  the  property  ' 
and  the  revenues  in  their  hands  to  Easton. 
Rintoul,  and  Dillingham,  who  had  previously 
*l>een  appointed  joint  receivers  of  the  railwayi  30SI 
company  under  bills  filed  by  the  trustees  of 
certain  mortgages  on  the  main  line  and 
Western  Division,  and  also  by  the  Farmers' 
Loan  &  Trust  Company  as  trustee  in  the 
general  mortgage  of  the  Houston  &  Tcxiis 
Central  Railway  Company.  The  last-named 
litigation  was  known  as  cause  No.  188. 

In  cause  No.  185  the  Lackawanna  com- 
pany intervened  by  petition,  and  asked  to  be 
made  a  coplaintiff.  It  prayed  that  an  ac- 
count be  taken  of  its  several  demands,  that 
the  amount  thereof  with  interest  be  paid  out 
of  the  net  revenues  of  the  railway  company, 
and  be  declared  a  lien  thereon  and  upon  alt 
the  property  of  the  company  superior  in  rank 
to  the  claims  of  the  trustees  and  to  the  mort- 
gage bonds  and  coupons  issued  under  theii 
various  deeds  of  trust. 

To  tiie  bill  of  the  Southern  Development 
Company,  Easton  and  Rintoul  trustees,  de- 
murred generally  and  specially.  The  de- 
murrer was  sustained,  and  the  bill  and  sup- 
plemental bill  were  dismissed  with  costs  on 
the  27th  day  of  May,  1886,  but  without 
piejudice'  to  the  rij^hts  of  the  complainant* 
to  assert  their  claims,  if  any  they  had,  in 
such  manner  as  they  were  advised.  By  the 
same  decree  Clarke  and  Dillingham  were  dis- 
charged and  ordered  to  turn  over  all  the 
property  and  elTects  of  the  railway  company 
together  with  its  accrued  revenues  In  their 
possession  to  Easton,  Rintoul,  and  Dilling- 
ham, who  had  then  been  appointed  joint  re- 
ceivers of  the  railway  company  under  an 
order  made  in  the  "Consolidated  Cause  No. 
198,"  Boston  and  Rintoul,  Trustees,  and  the 
Farmers'  Loan  tf  Trust  Co.  v.  Houston  and 
Temas  Central  Co.  et  al. — the  constituent 
suits  of  such  consolidated  cause  being  cause* 
Nos.  198,  199,  and  201,  which  were  bill*  of 
foreclosure  against  various  part*  of  the  raO- 
way. 

The  three  mortgages  declared  on  in  cause* 
198,  199,  and  201  were  duly  foreclosed  hj 
fimd  decree  entered  in  the  consolidated  oanaa 
on  the  4th  day  of  May,  1888,  and  on  Sep* 
tember  8,  1888,  all  the  property  of  the  rail- 
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way  eompany  was  sold  under  that  decree, 
George  E.  Downs  becoming  the  purchaser  of 
the  Waco  ft  Northwestern  Division,  subject, 
however,  to  the  particular  mortgage  sought 
£SOOXn  this  suit  to  be  foreclosed,  'namely,  the 
mortgage  of  June  16,  1873,  known  as  the 
Waco  Division  first  mortgage,  the  Farmers' 
Loan  ft  Trust  Company  being  the  trustee 
therein.  The  sale  was  also  made  subject  to 
the  right  which  the  court  reserved  by  the 
decree  (to  use  the  words  of  the  master  in 
his  report)  to  charge  upon  the  property  or 
any  part  thereof  the  payment  of  any  amount 
that  might  be  found  to  be  due  and  payable 
by  reason  of  intervening  petitions  thereto- 
fore filed  in  that  cause  and  be  entitled  to 
£riority  over  the  mortgage  debts  referred  to 
1  the  decree. 

From  February  20,  1886,  to  the  date  of 
the  report,  the  property  of  the  railway  com- 
pany, forming  the  subject-matter  of  the  re- 
ceivership in  this  cause,  was  continuously 
in  the  possession  of  the  court  under  proceed- 
ings in  suit  No.  185,  and  thereafter  in  suits 
Nos.  198  and  227. 

The  master  found  and  reported  that  no  in- 
terest had  been  paid  on  the  bonded  indebted- 
ness by  either  of  the  receivers  in  this  cause; 
that  Alfred  Abeel,  receiver  in  this  cause,  had 
expended  under  the  orders  of  the  court  $46,- 
605.40  for  betterments  and  permanent  im- 
provements from  December  10,  1892,  to  Sep- 
tember 3,  1895,  consistini;  of  bridges,  shops, 
roundhouse,  car  shed,  water  stations,  loco- 
•  motives,  diair  car,  and  fencing;  that  no  part 
of  the  income  arising  from  the  operation  of 
the  road  and  no  part  of  the  proceeds  of  sales 
of  old  rails,  old  iron,  old  cars,  and  engines, 
•oming  into  the  possession  of  the  receivers 
in  causes  185  and  198,  ever  came  into  the 
possession  of  the  receivers  in  this  cause,  and 
it  did  not  appear  that  any  part  of  Oie  equip- 
ments purchased  by  the  receivers  in  causes 

185  and  108  ever  came  into  the  possession  of 
the  receivers  in  this  cause;  that  the  evidence 
felled  to  show  that  any  improvements  and 
betterments  of  the  property,  added  to  the 
property  of  the  Houston  ft  Texas  Central 
Bail  way  Company  by  the  receivers  in  causes 

186  and  198,  were  made  on  the  Waoo  Divi- 
sion; that  prior  to  April  6,  1889,  no  sepa- 

*  rate  accounts  were  kept  of  the  receipts  and 

disbursements  of  the  Waco  Division,  but  the 
same  was  operated  as  a  branch  of  the  general 
•ystem  of  the  Houston  ft  Texas  Central  Rail- 
way Company,  and  the  evidence  failed  to 
show  what,  if  any,  of  the  expenditures  made 
by  the  receivers  in  causes  185  and  198  for  ex- 
[30T]traordinary  'repairs,  betterments,  and  im- 
provements, and  for  operating  and  running 
expenses,  were  made  for  the  Waco  Division, 
and  what  portions  for  other  divisions  of  the 
Houston  ft  Texas  Central  Railway  Company, 
and  this  was  true  also  as  to  receipts  and  in- 
come; that  the  receivers  in  cause  185  had  on 
hand  in  cash  at  the  opening  of  business  on 
January  21,  1886,  $175,303.65,  but  it  did  not 
appear  that  any  part  of  that  fund  came  to 
tne  hands  of  the  receivers  in  this  cause;  and 
that  the  receiver  in  cause  198  had  on  hand 
•t  the  beginning  of  business  on  April  6, 
1889,  cash  amounting  to  $215,842.45,  but  it 
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did  not  appear  that  any  part  of  that  aunt 

came  to  the  hands  of  tiie  receivers  in  this  ' 

cause. 

The  mortgage  given  by  the  railway  com- 
pany to  the  Farmen'  Loan  ft  Trust  C<Hn- 
pany,  dated  June  16,  1873,  and  herein  de- 
clared on,  contained  the  following  provi- 
sions: 

"And  in  case  the  said  Houston  ft  Texas 
Central  Railway  Company  shall  fail  to  pay 
the  prinicpal,  or  any  part  thereof,  or  any  in- 
stalment of  the  interest,  or  any  part  thereof, 
on  any  of  the  said  bonds  at  any  time  when, 
the  same  shall  become  due  and  payable  ac- 
cording to  the  tenor  thereof,  and  for  sixty 
days  after  having  been  demanded,  it  shall  be 
competent  for  the  said  trustee,  its  successors 
or  assigns,  to  enter  upon  the  said  railway 
and  the  premises  and  property  herein  con- 
veyed, by  its  attorneys  and  agents,  and  take 
possession  of  the  same  without  let  or  hin- 
drance of  the  said  first  party,  and  every  part 
and  parcel  thereof,  and  the  appurtenances, 
and  appoint  an  agent  to  operate  and  manage 
the  same,  and  receive  the  revenue  and  income' 
thereof,  applying  the  said  fiuds,  after  de- 
ducting taxes,  necessary  expenses,  and  coun-  * 
sel  fees,  to  keep  the  same  in  good  order  and 
repair,  and  the  surplus  to  pay  the  principal 
and  interest  of  all  the  bonds  which  may  be 
due  and  outstanding,  and  secured  hereby 
pro  rata,  and  thereafter,  to  the  payment  of 
any  contributions  due  to  the  sinking  fund 
herein  established.  And  upon  the  request  of 
the  holders  of  one  fifth  in  amount  of  the 
bonds  so  in  default  which  may  be  at  any 
time  outstanding  under  this  deed  of  trust, 
it  shall  be  the  duty  of  said  second  party,  by 
its  president  or  agent  duly  appointed  in  its 
behalf,  to  enter  upon  and  take  actual  posses- 
sion with  or  without  entry  *or  foreclosure  of [308) 
said  railway  and  property  herein  descril)ed, 
and  all  and  singular  each  and  every  part  and 
parcel  thereof,  and  assume  its  management 
until  the  arrears  of  both  printsipal  and  inter' 
est  be  paid,  or  the  pi-operty  sold,  as  herein 
prescribed,  receiving  the  rents,  revenues,  and 
income  thereof,  and  applying  them  in  the 
same  manner  as  above  stated.  It  is,  how- 
ever, expressly  agreed  that  the  said  party  of 
the  first  part  may  dispose  of  the  current  net 
revenues  and  income  of  all  the  said  property 
and  railway  hereby  conveyed  in  such  manner 
as  it  shall  deem  best,  until  default  shall  be 
made  in  the  payment  of  the  interest  or  prin- 
cipal of  said  bonds,  or  of  any  one  or  more  of 
them,  and  shall  have  the  right  to  sell  and  dis- 
pose of  any  of  such  real  estate  or  other  prop- 
erty as  it  may  own  or  acquire,  which  may  not 
be  needed  or  required  for  the  purposes  and 
business  of  the  said  Waco  ft  Northwestern 
Division,  except  in  the  case  of  the  6,000 
acres  per  mile  of  completed  road,  and 
which  sale  and  conveyance  of  such  outside 
property  shall  transfer  the  said  property  and 
title  free  from  encumbrance  of  this  mortgage 
or  deed  of  trust,  and  to  change  its  tracks  and 
make  any  and  all  alterations  necessary  for 
the  benefit  of  the  same." 

That  mortgage  contained  no  provision  an> 
thorizing  the  trustee,  if  it  acquired  posses- 
ion of  tiio  railway  under  that  instrument,  to 
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I  pay  any  floating  debt  or  debts  of  the  mort- 

gagor company  out  of  the  gross  earnings  of 
the  railway. 

Daring  the  receivership  of  Clarke  and 
Dillingham,  in  cause  185,  they  received  rev- 
pRues  from  the  operation  of  the  railway, 
from  February  23, 1885,  to  January  21,  1886, 
$2,758,487.'10,  and  paid  out  for  operating  ex- 
penses, taxes,  etc.,  for  the  same  period,  $2,- 
137,322.44,  leaving  a  surplus  of  $621,164.06. 
From  January  21,  to  July  10,  1886,  they  re- 
ceived $1,143,731.05,  and  paid  out  for  oper- 
ating expenses  during  the  same  period  $1,- 
341,753.85,  leaving  a  deficit  for  that  period 
of  $108,022.80,  but  leaving  a  net  balance  from 
the  operation  of  the  railway  from  February 
23,  1885,  to  July  10,  1886,  of  $423,142.16. 
When  Clarke  and  Dillingham  took  posses- 
sion of  the  property  of  the  railway  company 
on  February  23,  1885,  they  received  in  cash 
$30,416.34,  while  they  collected  for  traffic 
(8091balances  *and  other  claims  $118,730.08,  from 
sales  of  old  rails  on  hand  February  23,  1885, 
$110,275,  and  fr6m  sales  of  old  cars  $6,600, 
making  a  toUl  of  $265,021.42. 

Clarke  and  Dillingham  during  the  time 
they  were  in  possession  of  the  property  as  re- 
ceivers,and  EastOD,Rintoul,and  Dillingham, 
while  they  were  in  possession  as  receivers, 
expended  imder  the  orders  of  court  the  fol- 
lowing sums  outside  of  operating  expenses: 
$23,274.20  for  liabilities  of  the  railway  com- 
pany; $751,438.15,  interest  on  first-mortgage 
bonds  of  the  company,  due  January  1  to  July 
1,  188.5;  $245,703.64  for  new  steel  rails; 
$125,605.44  for  car  trust  notes;  $265,606.33 
for  new  passenger  coaches,  baggage,  mail,  and 
express  cars,  locomotives,  etc.;  and  $126,218.- 
62  for  right  of  way,  fencing  track,  real  es- 
tate, depot,  roundhouse,  foundry,  and  pat- 
ternhouse;  in  all,  $1,536,116.38,  of  whidi 
$384,020.20  was  expended  under  the  receiver- 
ship of  Clarke  and  Dilingham.  These  were 
the  receipts  and  expenditures  up  to  January 
9,  1888,  and  there  was  no  evidence  as  to  re- 
ceipts and  expenditures  after  that  date. 

Easton,  Rintoul,  and  Dillingham  during 
their  receivership  realized  out  of  proceeds  of 
sale  or  collection  of  old  assets  of  the  defend- 
ant company  the  sum  of  $135,880.70. 

The  receivers  in  cause  108  received  from 
the  receivers  in  cause  185  the  sum  of  $138,- 
751.37  in  cash. 

The  receivers  in  the  consolidated  canse 
108.  after  taking  possession  on  July  10, 1886, 
paid  liabilities  of  the  receivers,  Clarke  and 
Dillingham,  taxes,  outstanding  vouchers, 
pay  rolls,  traffic  balances,  $221,421.32,  and 
collected  from  the  amount  due  Clarke  and 
Dillingham  as  receivers  in  cause  185  the  sum 
of  $30,016.60. 

On  the  20th  day  of  November,  1886,  the 
Lackawanna  company  filed  its  petition  of  in- 
tervention in  cause  108,  praying  substantial- 
ly for  the  same  relief  against  all  the  rail- 
ways, revenues,  earnings,  moiieys,  and  othe.* 
properties  and  assets  of  the  defendant  com- 
pany, including  those  forming  the  subject- 
matter  of  the  receivership  herein,  as  was 
prayed  for  by  its  petition  of  intervention  in 
this  cause.  Upon  that  petition  the  master 
reported  in  that  cause  that  under  the  facts 
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the  'debt  for  which  the  company  filed  its  pe-(310] 
tition  was  of  a  character  equitably  entitbitg 
it  to  be  discharged  in  preference  to  the  mort* 
gage  represented  in  that  suit,  but  whiA 
preference  should  be  applicable  to  so  niadh 
only  of  the  company's  debt  as  should  remain 
unsatisfied  after  ^chausting  the  170  first- 
mortgage  6  per  cent  bonds  of  the  Galvestcm, 
Harrisburg,  ft  San  Antonio  Bail  way  (Mexi- 
can &  Pacific  extension)  of  the  face  value  of 
$170,000,  and  which,  as  heretofore  stated, 
were  pledged  as  security.  The  Farmers' 
Loan  ft  Trust  Company  filed  exceptions  in 
that  cause  to  the  master's  report,  but  at  the 
date  of  the  master's  report  in  this  cause  the 
exceptions  had  not  beoi  brought  to  a  hear- 
ing. 

The  Lackawanna  company  on  the  30th  day 
of  April,  1880,  filed  suit  upon  its  claims 
against  the  Houston  ft  Texas  Central  Rail- 
way Company  in  the  district  court  of  Dallas 
county,  Texas,  a  court  of  competent  juris- 
diction, and  in  that  suit,  after  due  citation, 
judgment  was  rendered  against  the  railway 
company  May  10,  1800,  for  $555,014.25  with 
interest.  Upon  that  judgment  execution 
was  issued  and  was  returned  August  20, 
1800,  no  property  found  subject  to  execution. 

Of  the  interest  paid  by  the  receivers  on  the 
first-mortgage  bonds  of  the  defendant  rail- 
way company,  $70,800  consisted  of  coupons 
upon  the  first-mortgage  bonds  of  the  com- 
pany secured  by  mortgage  upon  the  Waco 
Division,  being  the  property  forming  the 
subject-  matter  of  the  litigation  herein.  In- 
terest was  paid  upon  the  coupons  represent- 
ing the  same,  maturing  January  1  and  July 
1,  1885.  to  the  amount  of  $11,571,  making 
a  total  amount  of  interest  paid  to  holders 
of  bonds  secured,  by  mortgage  on  the  Waco 
Division  of  $01,371,  paid  May  1,  1887. 

During  the  years  1883  and  1884  the  de- 
fendant company  paid  $2,386,400  interest 
upon  its  bonds,  which  amount,  less  $1,043,- 
108.27,  borrowed  for  interest  purposes  in 
those  years,  was  presumably  (the  contrary 
not  appearing)  paid  from  its  income  or  cur- 
rent earnings,  and  out  of  said  total  the  sum 
of  $150,600  was  paid  as  interest  upon  the 
first-mortgage  bonds  of  the  Waco  Division, 
the  bonds  which  are  the  subject-matter  of 
the  bill  of  complaint  in  this  cause.  During 
1883  and  1884  $2,225,000  "approximately  {3 1 1] 
were  expended  from  the  earnings  and  general 
income  of  the  defendant  company's  property 
in  the  payment  of  interest  on  bonds  and  in 
additional  equipments,  permanent  improvr- 
meuts,  etc 

The  accounts  of  the  railway  company  were 
not  kept  in  such  manner  as  to  indicate  the 
exact  fund  out  of  which  the  interest  on  the 
first-mortgage  bonds  of  the  Waco  Division 
was  paid,  or  the  exact  fund  out  of  which  the 
interest  upon  the  bonds  of  the  other  divi- 
sions was  paid ;  and  no  separate  account  was 
kept  of  the  earnings  of  that  division  as  dis- 
tinguished from  the  net  earnings  of  the  oth- 
er divisions  of  the  railway  company,  either 
prior  to  or  during  the  receivership  thereof, 
until  about  April  20,  1880.  During  the  r»' 
ceivership  in  cause  198,  the  receivers  ex* 
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pended  in  the  payment  of  interest  upon  the 
bonds  forming  the  subject-matter  of  the  bill 
of  foreclosure  herein  the  sum  of  $91,371. 

By  a  final  decree  rendered  March  16,  1892, 
the  circuit  court  made  in  this  cause  a  decree 
of  foreclosure  and  sale  in  behalf  of  the  Farm- 
ers' Loan  ft  Trust  Company.  The  decree 
contained  these  among  other  provisions: 

"And  the  purchaser  or  purchasers  of  said 
property  at  said  sale  shall,  as  a  part  of  the 
consideration  of  the  purchase,  and  in  addi- 
tion to  the  sum  bid,  take  the  property  upon 
the  express  condition  that  he  or  they  will 
/>ay  off,  satisfy;  and  discharge  any  and  all 
claims  and  interventions  now  pending  and 
undetermined  in  this  court,  accruing  prior  to 
the  appointment  of  the  receiver  herein  or 
during  the  receivership,  which  may  be  al- 
lowed and  adjudged  by  this  court  as  prior  in 
right  to  complainant's  mortgage,  together 
with  such  interest  as  may  be  allowed;  and 
also  upon  the  further  express  conditions  that 
he  or  they  will  pay  off,  satisfy,  and  discharge 
•11  debts,  claims,  and  demands  of  whatsoever 
nature  incurred  or  which  may  hereafter  be 
incurred  by  said  receiver  Charles  DillingtiaBi, 
and  which  have  not  been  or  shall  not  hereaft- 
er be  paid  by  said  receiver  or  other  parties  in 
interest  herein;  and  said  purchaser  or  pur- 
chasers, their  successor  or  successors,  or  as- 
signs, shall  also  have  the  right  to  appear  and 
make  defense  to  any  claim,  debt,  or  demand 
[S12]sought  to  be  enforced  against  *said  property, 
and  said  purchaser  or  purchasers,  their  suc- 
cessor or  successors  or  assigns,  shall  also 
have  the  right  to  appear  and  make  defense 
to  any  claim,  debt,  or  demand  pending  and 
undetermined  at  tiie  date  of  the  confirma- 
tion of  such  sale.    ... 

"And  it  is 'further  ordered,  adjudged,  and 
decreed  that  it  be  recited  in  the  deed  to  be 
executed  and  delivered  to  said  purchaser  or 
purchasers,  that  he  or  they  do  take  said 
property,  subject  to,  and  that  said  purchaser 
or  purchasers  do  assume  and  agree  to  pay 
off,  any  and  all  debts,  claims,  and  demands 
of  whatsoever  nature  now  pending  and  unde- 
termined, and  which  may  be  allowed  and  ad- 
judged by  this  court  as  prior  to  any  right  se- 
cured under  complainant's  mortgage,  and 
subject  likewise  to  all  debts,  claims,  and  de- 
mands of  whatsoever  nature  incurred  by 
Charles  Dillingham  as  receiver  in  this  cause, 
and  which  may  remain  unpaid  at  the  ter- 
mination of  said  Dillingham's  receivership, 
provided  the  same  be  presented,  as  herein- 
before provided,  within  six  months  after  the 
confirmation  of  said  sale.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  rights 
of  the  Lackawanna  Coal  ft  Iron  Company, 
the  Southern  Development  Company,  the 
^  Pacific  Improvement  Company  and  the  Mor- 
gan's Louisiana  ft  Texas  Railroad  ft  Steam- 
ship Company,  interveners  herein,  and  the 
rights  of  all  otiier  interveners  herein,  be  and 
they  are  hereby  reserved  to  be  hereinafter  ad- 
judicated, and  are  in  no  manner  affected  or 
prejudiced  by  this  decree.  It  is  further  or- 
dered that  the  disposition  of  any  surplus 
lunds  arising  from  the  earnings  of  the  road, 
or  otherwise,  that  may  be  in  the  hands  of 
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the  receiver,  is  reserved  for  future  determi- 
nation." 

Subsequently,  February  26,  1896,  a  decree 
was  passed  in  this  cause  dismissing  the  in- 
tervention herein  by  the  Lackawanna  Iron 
ft  Coal  Company  and  the  Pacific  Improve- 
ment Company,  but  without  prejudice  to  the 
rights  of  those  companies  under  or  by  virtue 
of  the  intervention  in  equity  cause  198. 

This  order  was  afiSrmed  in  the  circuit 
court  of  appeals.  52  U.  S.  App.  91,  79  Fed. 
Sep.  202,  24  C.  C.  A.  487.  The  case  is  now 
here  on  certiorari  for  re-examination. 

Mesara.  Maxwell  Evarta  and  E.  B. 
Kmitaehiiltt  argued  the  cause  and  filed  a 
brief  for  petitioners: 

Property  saved  and  preserved  by  materials 
and  supplies  furnished  at  the  request  of  the 
owner  is  subjected  to,  and  charged  with,  a 
lien  as  against  the  owner  for  the  value  there- 
of. 

Shearman  v.  British  Empire  Mut.  Life 
Assur.  Co.  L.  R.  14  Eq.  4;  Re  3'A<irp,2Smale 
ft  G.  578;  Minnitt  v.  Talbot,  Ir.  L.  R.  1  Eq. 
143;  Mannia  v.  Puroell,  40  Ohio  St.  102,  2  L. 
R.  A.  753,  19  N.  E.  572;  2  Story,  Eq.  Jur. 
13th  ed.  p.  682,  §  1237;  Perry  v.  Protestant 
Episcopal  Church  Bd.  of  Missions,  102  N.  Y. 
99,  6  K.  E.  116;  Smith  v.  Smith,  61  Hun, 
164,  4  N.  Y.  Supp.  669,  Affirmed  in  125  N.  Y. 
224,  26  N.  E.  259 ;  Bright  v.  Boyd,  1  Story, 
478,  Fed.  Cas.  No.  1,875;  Poland  v.  The 
Spartan,  1  Ware,  134,  Fed.  Cas.  No.  11,240; 
Stevens  v.  The  Sandtnoh,  1  Pet  Adm.  233, 
Fed.  Cas.  No.  13,409;  The  Felice  B.  40  Fed. 
Rep.  653 ;  Bristow  v.  Whitmore,  9  H.  L.  Cas. 
391 ;  Provident  Inst,  for  Savings  v.  Jersey 
City,  113  U.  S.  506,  28  L.  ed.  1102,  6  Sup.  Ct. 
Rep.  612 ;  Williams  v.  Oihhea,  20  How.  635, 
15  L.  ed.  1013. 

The  cases  of  Galveston,  H,  A  H.  R.  Co.  y. 
Oowdrey,  11  Wall.  469, 482, 20  L.ed.  199, 206; 
and  Toledo,  D.  d  B.  R.  Co.  v.  Hamilton,  134 
U.  S.  296,  33  L.  ed.  906, 10  Sup.  Ct.  Rep.  640, 
in  which  the  claims  were  for  materials  used 
in  the  original  construction  of  a  railroad  and 
not  in  its  repair,  are  distinguishable  from 
this  case  in  which  an  equitable  lien  is 
claimed  for  material  and  work  which  saves 
and  preserves  a  railroad  as  a  going  concern. 

The  mortgage  creditors,  by  leaving  the 
railway  company  in  possession  of  the  prop- 
erty, impliedly  authorized  it  to  create  any 
liens  therein  which  might  be  necessary  to 
keep  up  the  property  and  enable  it  to  con- 
tinue to  earn  the  interest  upon  the  mort- 
gaged debt. 

Hammond  v.  Danielson,  126  Mass.  294; 
Tucker  v.  Werner,  2  Misc.  ii)3,  21  N.  Y. 
Supp.  264;  Beott  t.  Delahunt,  65  N.  Y.  128; 
Williams  v.  Allsup,  10  C.  B.  N.  8.  416;  The 
Canada,  7  Sawy.  173,  7  Fed.  Rep.  119;  White 
T.  Smith,  44  N.  J.  L.  105. 

An  equitable  lien  superior  to  the  mortgage 
arises  whenever  services  are  rendered  which 
result  in  the  saving  and  preserving  the  mort- 
gaged property  and  keeping  it  a  going  con- 
oern. 

Vnion  Trust  Co.  v.  Morrison,  125  U.  S. 
591,  31  L.  ed.  825,  8  Sup.  Ct.  Rep.  1004; 
Bumham  v.  Boioen,  111  U.  S.  776,  28  L.  ed. 
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QOfl.  4  Sap.  Ct  Rep.  676;  Louuville,  B.  <£  Bt. 
L.  R.  Co.  T.  WiUon,  138  U.  8.  501,  34  L.  ed. 
1023,  11  Sup.  Ct.  Rep.  405 ;  Vnion  Trust  Co. 
V.  Bouther,  107  U.  S.  591,  27  L.  ed.  488,  2 
Snp.  Ct.  Rep.  296;  Uiltenberger  y.  Logans- 
port,  O.dB.W.  R.  Co.  106  U.  S.  286,  27  L. 
fd.  117,  1  Sup.  Ct  Rep.  140;  Virginia  <t  A. 
Coal  Co.  ▼.  Central  R.  d  Bkg.  Co.  170  U.  S. 
SAfi,  42  L.  ed.  1068,  18  Sup.  Ct.  Rep.  667. 

The  deciBions  in  the  Kneeland  v.  Amerioan 
Loan  <£  T.  Co.  136  U.  S.  80,  34  L.  ed.  379,  10 
Sup.  Ct.  Rep.  960;  and  Thomas  t.  Western 
Car  Co.  149  U.  S.  96,  37  L.  ed.  663,  13  Snp. 
Ct.  Rep.  824,  were  not  intended  by  this  court 
to  limit  the  doctrine  of  Fosdick  v.  Bohall,  99 
U.  S.  236,  26  L.  ed.  339;  Virginia  d  A.  Coal 
Co.  v.  Central  R.  d  Bkg.  Co.  170  U.  S.  366, 
42  L.  ed.  1068, 18  Sup.  Ct.  Rep.  667. 

TI;e  pnUio  have  an  interest  in  the  rail- 
road, and  any  repair  thereof  which  tends  to 
preserve  such  pnolie  interest  is  enUtled,  be- 
cause of  its  publie  benefit,  to  a  preference 
over  a  prior  mortgage  right. 

Barton  ▼.  Barbour,  104  U.  8. 126,  26  L.  ed. 
672;  Oloott  t.  Fond  du  Lao  County  Supers. 
16  Wall.  678,  81  L.  «d.  382;  Joff  v.  Bt.  Louis, 
138  U.  S.  1.  34  L.  ed.  843.  11  Sup.  Ct  Bep. 
243. 

Beoeiver's  eertifieates  issued  for  supplies 
famished  to  a  railroad  to  ke^  it  a  going 
concern,  after  his  appointment  are  given 
preference  over  ihe  prior  mortgage  in  a  suit 
to  foreclose  wUeh  the  receiver  was  ap- 
pointed. 

Wattaee  r.  LoomU,  07  U.  S.  146,  24  L.  ed. 
896;  Kneeland  v.  Luoe,  141  U.  S.  491,  36  L. 
ed.  830, 12  Sup.  Ct  Rep.  32 ;  I7nton  Trust  Co. 
V.  Illinois  Midland  R.  Co.  117  U.  S.  434,  29 
L.  ed.  963,  6  Sup.  Ct  Rep.  800. 

The  right  of  a  materialman  to  be  paid  for 
supplies  fumislied  by  him  to  Iceep  a  railroad 
a  going  concern  is  not  determined  by  the 
time  when  the  supplies  were  furnished  prior 
to  the  appointment  of  the  receiver  in  fore- 
closure proceedings. 

Bale  V.  Frost,  99  U.  S.  389,  26  L.  ed.  419; 
Bumkam  v.  Bowen,  111  U.  8.  776,  28  L.  ed. 
696,  4  Sup.  Ct  Rep.  676;  l7n«on  Trust  Co.  v. 
Morrison,  125  U.  &  601,  31  L.  ed.  826,  8 
Sup.  Ct  Rep.  1004;  Louisville,  B.  d  Bt.  L. 
B.  Co.  V.  WiUon,  138  U.  S.  601,  34  L.  ed. 
1023,  11  Sup.  Ct  Sep.  406;  Virginia  d  A. 
Coal  Co.  r.  Central  R.  d  Bkg.  Co.  170  U.  S. 
866,  42  L.  ed.  1068,  18  Sup.  Ct  Rep.  657. 

Ur.  Herbert  B.  Twraer  argued  the  cause 
and,  with  Mr.  Jf.  F.  Mott,  filed  a  brief  for 
respondents: 

A  creditor  wbo  permits  his  rails  to  go  into 
and  become  part  of  the  road,  consents  to 
their  bring  covered  by  the  existing  mort- 
gages, ana  acquires  no  lien  which  could  dis- 
place such  mortgages. 

Galveston,  H.  d  H.  R.  Co.  v.  Cowdrejf,  11 
Wall.  469,  20  L.  ed.  199;  United  Btates  r. 
New  Orleans  d  O.  R.  Co.  12  Wall.  362,  sub 
nam.  Jfeu>  Orleans  d  0.  R.  Oo.v.  Jfe{Jen,20  L. 
ed.  434;  Porter  v.  Pittsburg  Bessemer  Bteel 
Co.  122  U.  S.  267,  30  L.  ed.  1210,  7  Sup.  Ct 
Rep.  1206;  Bkiddy  v.  Atlantic,  M.  d  O.  R.  Co. 
9  Hughes,  320,  Fed.  Cas.  No.  12,922;  01;/- 
phant  V.  Bt.  Louis  Ore  d  Bteel  Co.  28  Fed. 
Rep.  729;  Bound  v.  Bouth  Carolina  R.  Co.  8 
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U.  8.  App.  461,  68  Fed.  Re{.  473,  7  C.  C.  A. 
322. 

No  doctrine  was  laid  down  in  Fosdick  r. 
Bchall,  99  U.  S.  235,  25  L.  ed.  339,  from 
which  it  could  be  justly  argued  that  the  cur- 
rent-fund creditor  has  any  lien  upon  the 
earnings  or  the  corpus  of  the  property. 

Bouthem  Bap.  Co.  v.  Western  N.  O.  R.  Co. 
99  U.  S.  191, 26  L.  ed.  319 ;  Turner  v.  Indian- 
apolis, B.dW.R.  Co.  8  Biss.  316,  Fed.  Cas. 
No.  14.268;  Miltenberger  v.  Logansport,  O. 
d  B.  W.  R.  Co.  106  U.  8.  286,  27  L.  ed.  117, 
1  Sup.  Ct  Rep.  140. 

The  effort  to  bring  within  the  scope  of  the 
doctrine  of  Fosdick  y.  Bohall,  99  U.  S.  236, 
26  Ii.  ed.  339,  all  matter  of  general  debts  of 
railroad  companies  has  been  severely  dis- 
ooimtenanced  by  this  court 

Kneeland  v.  Amerioan  Loan  d  T.  Co.  136 
U.  8.  89,  34  L.  ed.  879, 10  Sup.  Ct  Rep.  960. 

The  petitioners'  claim  is  clearly  not  en- 
titled to  priority  over  the  bondholdiers. 

Bale  V.  Frost,  99  U.  S.  380,  25  L.  ed.  419 ; 
Huidekoper  v.  Hinckley  Locomotive  Works, 
99  U.  S.  268,  26  L.  ed.  344;  Union  Trust  Co. 
r.  Walker,  107  U.  S.  696,  27  L.  ed.  490,  2 
Sup.  Ct  Rep.  299;  Union  Trust  Co.  v.  /lU- 
nOM  Midland  R.  Co.  117  U.  8.  434,  29  L.  ed. 
963,  6  Sup.  Ct  Rep.  809 ;  Porter  v.  PitUburg 
Bessemer  Bteel  Co.  120  U.  8.  640,  SO  L.  ed. 
830,  7  Sup.  Ct  Bep.  1206;  Penn  v.  Calhoun, 

121  U.  8.  261,  SO  L  ed.  016,  7  Snp.  Ct  Bep. 
906;  Porter  T.  PitUhurg  Bessemer  Bteti  Co. 

122  U.  S.  267,  30  L.  ed.  1210,  7  Sup.  Ct  Rra. 
1206;  Union  Trust  Co.  v.  JforrMOit,  126  U.  S. 
691,  31  L.  ed.  826,  8  Sup.  Ct  Rep.  1004;  Bt. 
Louis,  A.  d  T.  B.  R.  Co.  v.  OlevOand,  C.  C.  d 
I.  R.  Co.  126  U.  S.  668,  SI  L.  ed.  832,  8  Sup. 
Ct  Rep.  1011 ;  Wood  r.  Ouarantee  Trust  d 
B.  D.  Co.  128  U.  8.  416,  32  L.  ed.  472,  9  Sup. 
Ct  Rep.  181 ;  Thompson  v.  White  Water  Val- 
ley R.  Co.  132  U.  S.  68,  33  L.  ed.  266,  10  Sup. 
Ct  Bep.  29;  Fogg  v.  Blair,  133  U.  8.  634,  33 
L.  ed.  721,  10  Sup.  Ct  Rep.  338;  Toledo,  D. 
d  B.  B.  Co.  V.  HamUton,  134  U.  8.  296,  33 
L.  ed.  906,  10  Sup.  Ct  Bep.  646;  LouisviUe, 
B.  d  Bt.  L.  B.  Co.  V.  Wilson,  188  U.  8.  601, 
34  L.  ed.  1023,  11  Sup.  Ct  Bep.  406;  Bun- 
flower  OH  Co.  V.  WHson,  142  U.  8.  SIS,  36 
L.  ed.  1026, 12  Sup.  Ct  Bep.  U6;  Quinoy,  M. 
d  P.  R.  Co.  V.  Bumphreys,  146  U.  8.  82,  36 
L.  ed.  632,  12  Sup.  Ct  Bep.  787;  Bt.  Joseph 
d  Bt.  L.  R.  Co.  V.  Bumphreys,  146  U.  8.  106, 
36  L.  ed.  640,  12  Sup.  Ot  Bep.  706;  United 
Btates  Trust  Co.  v.  Wabash  Western  R.  Co. 
150  U.  8.  287.  37  L.  ed.  1086,  14  Sup.  Ct 
Rep.  86;  Thomas  ▼.  Western  Car  Co.  149  U. 
S.  95,  37  L.  ed.  663, 13  Sup.  Ct  Rep.  824. 

Mr.  !•.  W.  Campbell  argued  the  cause 
and  filed  a  brief  for  responded  Moran  Bros. 
and  Henry  K.  McHarg: 

Before  a  debt  contracted  by  a  railroad  com- 
pany prior  to  the  appointment  of  a  receiver 
will  I>e  given  priority  over  the  debt  of  the 
bondholders  secured  by  a  prior  mortgage  on 
the  road,  it  must  appear  in  cases  where  the 
debt  is  for  supplies  or  materials,  that  it  is 
the  purchase  pnce  of  current  supplies  needed 
from  time  to  time  to  keep  the  road  in  repair. 

Buidekoper  v.  Binekley LooomotiveWorks, 
99  U.  S.  258,  25  L.  ed.  344 ;  Bumham  v. 
Bowen,  111  U.  8.  776,  28  L.  ed.  596,  4  Sup. 
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Ct  Rqj.  876;  Hale  v.  Frost,  99  U.  S.  391,  25 
L.  ed.  410;  Toledo,  D.  &  B.  B.  Co.  ▼.  Bam- 
Uton,  134  U.  8.  296,  33  L.  ed.  905,  10  Sup. 
Ct.  Rep.  640;  Morgan's  L.  AT.R.i  B.  B.  Go. 
Y.  TeJas  O.  B.  Co.  187  U.  S.  171,  34  L.  ed. 
625, 11  Sup.  Ct.  Rep.  61 ;  Virginia  4  A.  Coal 
Co.  V.  Central  B.  d  Bkg.  Co.  170  U.  8.  866, 
42  L.  ed.  1068.  18  Sup.  Ct  Rep.  657. 

The  credit  must  be  temporaiy  uid  result 
from  the  neoessities  of  the  business. 
^   Blair  ▼.  St.  Louis,  B.  d  K.  B.  Co.  22  Fed. 
Tlep.  471. 

The  debt  must  have  been  oontraoied  within 
a  reasonable  time  prior  to  the  appointment 
of  a  receiver. 

Thomas  v.  Peoria  d  R.  t.  B.  Co.  36  Fed. 
Rep.  808;  Turner  v.  Indianapolis,  B.  d  W.  B. 
Co.  8  Biss.  316,  Fed.  Cas.  No.  14,258 ;  Fosdiok 
Y.  Bohdll,  00  U.  8.  235,  25  L.  ed.  339;  Union 
Trust  Co.  Y.  minois  Midland  B.  Co.  117  U. 
8.  434,  20  L.  ed.  063,  6  Sup.  Ct.  Rep.  809; 
Taylor  y.  Philadelphia  d  B.  B.  Co.  7  Fed. 
Rep.  377 ;  Miltenherger  y.  Logansport,  0.  d 
S.  W.  B.  Co.  106  U.  S.  286.  27  L.  ed.  117,  I 
Sup.  Ct.  Rep.  140. 

There  is  no  such  encumbrance  known  as  a 
common-law  materialman  or  mechanic's  lien 
on  real  estate,  nor  is  there  such  an  encum- 
brance known  to  or  recognized  by  courts  of 
equitY. 

Phillips,  Mechanics'  Liens,  8d  ed.  |  1;  2 
Jones,  Liens,  2d  ed.  f  1184;  South  Fork 
Canal  Co.  v.  Gordon,  6  Wall.  671,  18  L.  ed. 
896;  Van  Btone  t.  Btillwell  d  B.  Mfg.  Co.  142 
U.  S.  130,  35  L.  ed.  964, 12  Sup.  Ct  Rep.  181. 

No  equitable  lien  exists  on  railroaids  for 
necessary  improvements. 

St.  Louis,  A.  d  T.  B.  Co.  y.  Mathems,  76 
Tex.  92.  12  S.  W.  976;  Jones,  Railroad  Se- 
curities, S  673 ;  Jones,  Corporate  Bonds  & 
Mortgages  (2d  ed.  of  Railroad  Securities), 
§S  584,  587 ;  Bound  y.  South  Carolina  B.  Co. 
68  Fed.  Rep.  473. 

Railroad  companies  in  possession  of  rail- 
way property  which  is  encumbered  with  » 
mortgage  have  no  implied  authority  from 
mortgage  creditors  to  displace  their  contract 
priority  with  the  purchase  price  of  rails 
used  for  retracking  the  entire  system. 

2  Jones,  Liens,  2d  ed.  SS  1457,  1477;  Chal- 
loner  v.  Bouok,  56  Wis.  052,  14  N.  W.  810; 
Phillips,  Mechanics'  Liens.  3d  ed.  S  226; 
Lauer  v.  Bandow,  43  Wis.  556,  28  Am.  Rep. 
571 ;  Jones  v.  Walker,  63  N.  Y.  612;  Meyer 
Y.  Berlondi,  30  Minn.  438,  I  L.  R.  A.  777,  40 
N.  W.  613;  Giles  v.  Stanton,  86  Tex.  620,  26 
S.  W.  016;  Bolmes  r.  Morse,  50  Me.  102. 

[813]  *Mr.  Justice  Harlan,  after  stating  the 
above  facts,  delivered  theopinionof  thecourt: 
In  Southern  B.  Co.  v.  Carnegie  Steel  Co. 
(176  U.  S.  257,  ante,  458,  20  Sup.  Ct  Rep. 
347),  just  decided,  we  liad  occasion  to  con- 
sider in  the  light  of  our  previous  decisions 
the  principal  questions  arising  in  the  pres- 
ent case.  We  need  not  repeat  here  what  was 
said  in  the  opinion  in  that  case  as  to  the 
senoral  principles  applicable  in  cases  involv- 
ug  the  respective  rights  of  mortgage  credit- 
•u-a  and  of  unsecured  creditors  in  the  earn- 
ings »/  f  inaolvant  ra.ilrnad  corporation  in 
the  hands  of  a  recci^a-- 
176  V.  B. 


The  above  statement  of  the  history  of  this 
litigation  shows  that  the  Houston  ft  Texa» 
Central  Railway  Company  had  three  con- 
tracts with  the  Lackawanna  company  for 
steel  rails ;  tiiat  those  contracts  .were  made, 
respectively,  on  December  28, 1882,  April  26, 
1883,  and  Ootober  30,  1883;  and  that  all  the 
rails  delivered  under  the  first  contract,  and 
Sfbout  one  naif  of  those  delivered  under  the 
second  contract,  were  paid  for,  leaving  un- 
paid for  one  hilt  of  the  rcils  delivered  un- 
der the  second  contract  and  all  delivered 
under  the  third  contract  But  the  claim  for 
the  balance  due  for  rails  covered  by  the  con- 
tract of  April  26,  1883,  is  abandoned  be- 
cause, as  stated  by  counsel  for  the  Lacka- 
wanna company,  it  is  impossible  to  state 
with  certainty  how  many  of  the  rails  deliv- 
ered under  that  contract  were  actually  used 
on  the  Waco  Division.  We  are  therefore 
only  concerned  in  this  case  with  the  contract 
of  October  30,  1883,  under  which  rails  were 
delivered. 

It  also  appears  that  in  suit  Xo.  185, 
brought  by  the  Southern  Development  Com- 
pany in  F^ruary,  1886,  receivers  were  *ap-[814) 
pointed  of  the  entire  property  of  the  Hous- 
ton k  Texas  Central  Railway  Company,  in- 
cluding the  Waco  Division;  that  that  suit 
was  dismissed  in  May,  1886,  and  shortly  be- 
fore that  time  suits  were  brought  by  the 
trustees  of  the  mortgages  on  Uie  mainline 
and  on  the  Western  Division  of  that  com- 
pany for  the  foreclosure  of-  those  mortgages, 
receivers  were  appointed,  and  the  suits  were 
consolidated  as  "Cilonsolidated  Cause  108;" 
that  in  the  latter  cause  the  entire  property 
was  sold  September  8,  1888,  subject,  now- 
ever,  to  the  first  mortgage  on  the  Waco  Di- 
vision; and  that  the  Waco  Division  was  sep- 
arately sold  subject  to  the  first  mortgage 
thereon. 

Subsequently,  September  6,  1880,  the  pres- 
ent suit  was  brought  to  foreclose  the  first 
mortgage  on  the  Waco  Division.  The  Lack- 
awanna company  intervened  herein  by  peti- 
tion, asking  that  an  acooimt  be  taken  of  the 
amounts  due  to  it  and  for  a  decree  "declar- 
ing that  the  sums  so  due  are  liens  upon  the 
net  earnings  of  said  railway  company,  and 
especially  upon  those  portions  of  said  net 
earnings  whidi  have  accrued  or  may  accrue 
from  &e  railways  described  in  the  bill  of 
complaint  in  this  cause,  iwth  those  accrued 
prior  to  said  receivership  in  said  cause  No, 
185,  and  Uiose  accrued  and  to  accrue  during 
the  receivership  in  said  cause  No.  108,  ex- 
tended to  this  cause,  and  upon  all  of  the 
property  of  said  railway  company,  superior 
in  rank  to  the  claims  of  said  trustee  and  of 
the  mortgage  bonds  and  coupons  issued  un- 
der the  deed  of  trust  sougnt  to  be  foreclosed 
in  this  cause;"  and  "that  the  net  earnings 
of  the  railway  described  in  the  bill  of  com- 
plaint in  this  cause  in  the  hands  of  said  re- 
ceiver, accrued  or  to  accrue,  be  first  devoted 
to  the  payment  of  the  accounts  so  decreed, 
and  if  they  be  not  sufficient  prior  to  the 
final  decree  in  this  cause  to  pay  said 
amounts,  then  that  your  honors  do  decree 
the  payment  of  said  amounts  out  of  any  pro- 
ceeds of  sale  of  the  property  of  said  railway 
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aompanj  to  be  made  under  said  final  decree, 
the  amounts  so  decreed  to  your  petitioner  to 
be  paid  in  preference  to  any  amount  due 
under  the  mortgage  bonds  and  coupons  is- 
sued under  the  deM  of  trust  annexed  to  the 
bill  of  complaint  in  this  cause." 
The   principal   ground   upon    which    the 

[31S]Lackawaniia  company 'bases  its  claim  for  the 
relief  a^ed  is  that  when  each  of  the  above 
contracts  was  made  the  Waco  Division  was 
in  such  condition  that  new  rails  were  im- 
peratively required  in  order  that  the  road 
might  be  safely  used  for  the  transportation 
of  persons  and  property.  Such,  it  may  be 
assumed,  was  the  condition  of  the  road  when 
the  rails  were  contracted  for  and  delivered, 
for  it  was  so  found  by  the  master  to  whom 
the  intervening  petition  of  the  Lackawanna 
company  was  referred  with  direction  to  take 
the  account  prayed  for  and  to  report  the 
facts,  and  to  that  report  no  exceptions  were 
filed.  But  the  necessary  inference  from  the 
report  in  connection  with  the  averments  of 
the  intervening  petition  is,  that  the  work  re- 
quired to  be  done  in  order  to  put  the  main 
road  of  the  Houston  &  Texas  Central  Rail- 
way Company  and  its  divisions  in  proper 
condition  was  not  such  as  would  be  done  in 
the  ordinary  course  of  the  business  and  oper- 
ations of  a  railroad,  but  was  so  extensive 
as  \p  amount  to  reconstruction,  or  the  con- 
struction of  new  road.  That  was  the  view 
expressed  by  the  circuit  court  of  appeals, 
and  it  explains  what  the  master  meant  by 
the  finding  that  the  debt  for  which  the  Lack- 
awanna company  claimed  payment  could  not 
be  classed  as  a  "current  debt  made  in  the  or- 
dinary course  of  business."  This  court  has 
uniformly  held  that  in  the  distribution  of 
the  current  earnings  of  an  insolvent  railroad 
company,  whose  property  is  beinf;  adminis- 
tered by  a  receiver,  mortgage  creditors  could 
not  be  postponed  to  imsecured  creditors,  un- 
less the  debts  due  the  latter  were  of  the  class 
known  as  current  debts  arising  in  the  ordi- 
nary course  of  business  and  properly  charge- 
able upon  current  receipts.  The  decision 
in  each  case  has  been  more  or  less  con- 
trolled by  its  special  facts.  But  we  are  of 
opinion  that  such  expenditures  as  those  in- 
curred in  the  making  of  the  contracts  with 
the  LcMkawanna  company  were  not  such  as 
are  made  in  the  ordinary  course  of  the 
operations  of  a  railroad,  and  cannot  be 
deemed  current  debts  within  the  rule  that  a 
railroad  mortgagee  when  accepting  his  se- 
curity impliedly  agrees  that  the  current 
debts  of  a  railroad  company  contracted  in 
the  ordinary  course  of  its  business,  in  order  to 
keep  it  a  going  concern,  shall  be  paid  out  of 
current  receipts  before  he  has  any  claim  up- 

[816]on  'such  income.  Southern  R.  Co.  v.  Car- 
negie Steel  Co.  and  authorities  there  cited, 
176  U.  S.  267,  ante,  458,  20  Sup.  Ct.  Rep. 
347.  They  are  rather  to  be  regarded  as  extra- 
ordinary expenditures,  outside  of  the  ordi- 
nary course  of  business  and  incurred  for  pur- 
poses, not  of  repair,  but  of  construction.  This 
court  has  said  that  it  is  the  exception,  not 
the  rule,  that  the  priority  of  mor^^e  liens 
can  be  displaced.  Kneeland  t.  American 
Loan  d  T.  Co.  130  U.  8.  89,  08,  34  L.  ed. 
484 


370,  383,  10  Sup.  Ct  Rep.  950;  Tkomat  ▼. 
Weatem  Car  Co.  149  U.  S.  95,  111,  37  L.  e«L 
063,  13  Sup.  Ct.  Rep.  824.  We  have  a&id 
that  priority  of  unsecured  claims  is  reei^ 
nized  only  in  a  few  specified  cases  in  whi^ 
equity  and  good  conscience  require  that  the 
vested  liens  of  mortgage  creditors  shall  be 
postponed  in  the  application  of  current  e&m- 
mgs  to  current  debts.  Sound  principle  for- 
bids that  a  court  of  equity  should  imply  an 
agreement  upon  the  part  of  mortgage  cred« 
itors  to  subordinate  their  claims  to  anek 
debts  as  those  due  to  the  Lackawanna  com- 
pany. To  so  hold  would  place  their  rights 
at  the  mercy  of  the  railroad  company  having 
charge  of  the  property  upon  which  their 
recorded  liens  rest.  Besides,  the  rails  in 
question  were  delivered  long  before  the  rail- 
road company  had  made  any  default  in  the 
payment  of  interest;  alwut  sixteen  months 
before  the  company's  property  was  put  into 
the  hands  of  a  receiver,  and  about  five  and  a 
half  years  before  the  appointment  of  a  re- 
ceiver in  this  cause.  Then  there  is  the  cir- 
cumstance that  the  Lackawanna  company, 
during  the  negotiations  resulting  in  the  ex- 
ecution of  renewal  notes  under  the  second 
contract  for  rails,  demanded  and  received 
collateral  security  to  a  large  amount  fron 
the  railruad  company — a  circumstance  tend- 
ing to  show  that  it  did  not  regard  itself  as 
entitled  to  an  equitable  claim  upon  net  earn- 
ings in  preference  to  mortga^  creditors, 
but  relied  upon  the  general  credit  of  the  rail- 
ToaA  company.  However  meritorious  the 
claim  of  the  Lackawanna  company  may  be  as 
between  it  and  the  railroad  company,  we 
cannot,  by  reason  of  anything  appearing  in 
the  record,  impair  or  Replace  the  liens  o< 
mortgage  creditors  for  its  benefit.  Under 
all  the  circumstances,  including  the  amount 
of  the  debt  and  the  long  period  of  credit,  the 
claims  in  question  must  be  regarded  as  gen- 
eral, unsecured  debts  not  contracted  in  the 
ordinary  course  of  business  and  'with  the  ex-tSlT, 
pectation  of  the  parties  that  they  were  to  be 
met  out  of  current  receipts  in  preference  to 
claims  of  mortgage  creditors.  It  is  not 
therefore  entitl^  to  the  priority  daimed. 
The  view  tak«i  of  the  case  by  the  eireoit 
court  of  appeals  is  indicated  by  Judge  Par> 
lange,  whose  opinion,  on  behalf  of  that  court, 
thus  concludes:  "The  unusually  large  par> 
chase  of  rails,  the  time  within  whidi  they 
were  to  be  delivered,  the  condition  of  the 
road,  the  contracts  providing  for  notes  at 
six  months  renewable  for  a  luce  term  at  the 
maker's  option,  the  hypothecation  of  securi- 
ties for  the  payment  of  the  daim;  the  knowI> 
edge  which  the  intetrener  had  ot  the  mort- 
gage, the  fact  that  the  contracts  contained 
no  promise  to  pay  out  of  any  particular 
fund,  the  time  which  elapsed  between  Um 
date  of  the  contracts  and  the  appointment  ot 
a  receiver  in  cause  No.  186— -are  drcinn- 
stances  which,  taken  together,  cannot  fail 
to  convince  us  that  the  intervener  relied  up> 
on  the  general  credit  of  the  railway  eam> 
pany." 

The  decree  of  the  Cirouit  Oowrt  of  Appeal* 
{•  therefore  affirmed. 

176  IT.  ■. 
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UNITED  STATES,  Appt., 

V. 

PARKHUKST- DAVIS  MERCANTILE 
CO>IPANY,  National  Bank  of  St.  Marys, 
Kansas,  et  ol. 

(See  S.  C.  Beporter's  ed.  817-320.) 

Injunction  from  Federal  court  againat  pro- 
oeedinga  in  state  court.    ■ 

An  Inlnnctlon  against  enforcing  claims  against 
Indians  In  a  state  court  cannot  be  granted  by 
a  Federal  eoart  under  D.  S.  Bev.  Stat.  {  720, 
wbtcb  prohibits  an  Injunction  from  a  Feder. 
al  conrt  to  stay  proceedings  In  any  coart  of 
a  state  except  In  matters  of  bankruptcy. 

[No.  130.] 

Submitted  January  SI,  1900.    Decided  Feb- 
ruary 26,  1900. 

APPEAL  from  decision  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Kansas  sustaining  a  demurrer  and 
dismissing  a  bill  for  an  injunction  against 
proceedings  in  a  state  court.    Affirmed. 

Statement  hy  Mr.  Justice  Brewer  i 
[817]  *0n  August  21,  1897,  the  United  SUtea 
filed  their  bill  in  the  circuit  court  of  the 
United  States  -for  the  district  of  Kansas 
seelcing  an  injunction  restraining  defendants 
from  enforcing  in  the  courts  of  the  state  of 
Kiinsas  certain  claims  against  Eli  G.  Na- 
[818]deau  and  John  Nadeau,  members  of  the  'Prai- 
rie band  of  Pottawatomie  Indians,  and  resid- 
ing on  a  reserve  within  the  limits  of  that 
atate.  On  November  22,  1807,  an  amended 
bill  was  filed,  to  which  bill  the  defendants 
demurred,  and  on  March  4,  1898,  the  de- 
murrer was  sustained  and  the  bill  dismissed. 
From  such  order  of  dismissal  the  govern- 
ment took  its  appeal  directly  to  this  court. 

The  amended  bill  alleged  in  substance 
that  the  two  Indians  were  members  of  the 
Prairie  band  of  Pottawatomie  Indians;  that 
such  band  had  a  reservation  in  the  county 
of  Jackson,  within  the  limits  of  that  state; 
that  by  the  act  of  Congress  admitting  Kan- 
sas into  the  Union  it  was  expressly  provided, 
among  other  things,  as  follows,  to  wit: 
"That  nothing  contained  in  the  said  Consti- 
tution respecting  the  boundary  of  said  state 
■hall  be  construed  to  impair  the  rights  of 
person  or  property  now  pertaining  to  the  In- 
dians in  said  territory,  so  long  as  such  rights 
shall  remain  unextinguished  by  treaty  be- 
tween the  United  States  and  such  Indians,  or 
to  include  any  territory  which,  by  treaty 
with  such  Indian  tribe,  is  not,  without  the 
consent  of  said  tribe,  to  be  included  within 
the  territorial  limite  or  jurisdiction  of  any 
state  or  territory;  but  all  such  territory 
shall  be  excepted  out  of  the  boundaries,  and 
constitute  no  part  of  the  state  of  Kansas, 

NOTK. — At  to  in/unction  restraining  proceed- 
tHgt  in  ttate  oourtt, — see  notes  to  Gamer  v. 
Recond  Nat.  Bank,  16  C.  C.  A.  90,  and  Central 
Trust  Co.  V.  Orantbam,  27  C.  C.  A.  576. 

A»  to  infunetion  againtt  «««  <<i  foreign  furit- 
diction,  — see  note  to  Thotndike  v.  Tbomdlke 
<II1.)  21  U  &  A.  n. 
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(until  said  tribe  shall  signify  their  assent  to 
the  President  of  the  United  States  to  be  in- 
cluded within  said  state,  or  to  affect  the  au- 
thority of  the  government  of  the  United 
Stetes  to  make  any  regulation  respecting 
such' Indians,  their  lands,  property,  or  other 
righte  by  treaty,  law,  or  otherwise,  which  it 
would  have  been  competent  to  make  if  this 
act  had  never  passed"  (12  Stat,  at  L.  127, 
chap.  20) ;  and  that  the  Prairie  band  had 
never  in  any  manner  consented  or  signified 
to  the  President  of  the  United  States  that 
any  righte  of  person  or  property  formerly 
apperteining  to  these  members  should  be 
extinguished,  nor  have  they  ever  consented 
that  they  or  their  reservation  should  be  gov- 
erned or  controlled  by  the  laws  of  the  state 
of  Kansas.  The  bill  then  proceeds  to  state 
a  series  of  facts  tending  to  show  that  this  re- 
serve had  been  exempted  from  the  laws  of  the 
state  of  Kansas ;  that  the  tribal  relation  had 
been  preserved  and  the  government  superin- 
tendency  and  'control  over  the  Indians  main-[319] 
tained.  It  further  disclosed  that  the  two 
Indians  had  received  patente  for  their  re- 
spective portions  of  the  reservation,  as  pro- 
vided in  §  6  of  the  act  of  Congress  of  Febru- 
ary 8,  1887  (24  Stot  at  L.  389,  chap.  119), 
that  they  resided  each  on  the  separate  tract 
or  parcel  allotted  and  patented  to  him;  but, 
as  averred,  they  had  never  "been  naturalized 
as  citizens  of  the  United  States,  and  had 
maintained  in  all  respecte  their  peculiar  life 
as  members  of  the  Indian  tribe.  The  bill 
also  disclosed  that  the  Bureau  of  Indian  Af- 
fairs, prior  to  the  commencement  of  the  ac- 
tions referred  to,  had  lawfully  authorized 
the  two  Nadeaus  and  one  Henry  B.  Ekcam, 
a  white  man,  to  trade  and  do  business  as  li- 
censed traders  of  the  United  States,  with 
said  Prairie  band  of  Pottawatomie  Indians 
upon  said  reservation,  under  the  firm  name 
and  style  of  Eli  G.  Nadeau,  Son,  k  Com- 
pany; and  averred  that  the  said  Ekcam,  in 
May,  1897,  became  an  embezzler,  and  fled  the 
country  with  practically  all  the  available 
means  and  assete  of  the  firm  except  a  stock 
of  merchandise  located  in  the  storehouse  on 
the  reservation.  It  alleged  that  the  various 
defendante,  including  among  them  the  sher-  ■ 
iff  of  Jackson  county,  were,  by  several  write 
already  issued  out  of  the  state  courte,  at- 
tempting to  enforce  claims  of  the  defendante, 
other  than  the  sheriff,  against  the  property 
of  said  Nadeau  and  his  son.  The  prayer  of 
the  bill  was  for  an  injunction  restraining  all 
the  parties  from  further  prosecuting  those 
actions  or  in  any  manner  proceeding  in  the 
stete  courte  to  enforce  those  claims. 

Solicitor  General  Jolui  K.  Rlcliards 
and  Mr.  F.  E.  HnteUns  submitted  the 
cause  for  appellsuit. 

No  bri'-i  filed  for  appellees. 

*Mr.  Justice  Brewer  delivered  the  opin-[3l9] 
ion  of  the  court: 

It  is  conceded  by  counsel  for  the  govern- 
ment that  so  much  of  the  bill  as  alleges  that 
by  treaties  with  the  Pottawatomie  *Indians[3Sd] 
and    the    act    admitting    Kansas    into  the 
Union,  the  reservation  was  excluded  from 
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the  state  and  from  the  jurisdiction  of  Ean- 
■as,  is  erroneous,  and  may  be  ignored. 

Section  6  of  the  act  of  February  8,  1887 
(24  Stat,  at  L.  ^90,  chap.  119) ,  oontoina  this 
provision: 

"Each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allot- 
ments have  been  made  shall  have  the  benefit 
of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in  whidi 
they  may  reside." 

Upon  these  admissions  and  facts  the  case 
comes  clearly  within  the  provision  of  f  720 
of  the  Revised  Statutes,  to  the  effect  that  no 
writ  of  injunction  shall  be  granted  by  a 
court  of  the  United  States  to  stay  proceed- 
ings in  any  court  of  a  state  except  in  mat- 
ters of  bankruptcy.  Peak  v.  Jennesg,  7  How. 
612,  625,  12  L.  ed.  841,  846;  Watson  v.  Jones, 
13  Wall.  679,  719,  20  L.  ed.  666,  672;  Bainea 
V.  Carpenter,  91  U.  S.  264,  267,  23  L.  ed.  846, 
346.  In  this  latter  case,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  ihe  court,  said: 

"In  the  first  place,  the  great  object  of  the 
suit  is  to  enjoin  and  stop  litigation  in  the 
state  courts,  and  to  bring  all  the  litigated 
questions  before  the  circuit  court.  This  is 
one  of  the  things  which  the  Federal  oourto 
are  expressly  prohibited  from  doing.  By 
the  act  of  March  2, 1793,  it  was  declared  that 
a  writ  of  injunction  shall  not  be  granted  to 
stay  proceedings  in  a  state  court.  This  pro- 
hibition is  repeated  in  I  720  of  the  Kevised 
Statutes,  ana  extends  to  all  cases  except 
where  otherwise  provided  by  the  bankrupt 
law." 

Without  stopping  to  consid^  any  other 
questions  presented  by  counsel,  this  is  snlB- 
cient  to  sustain  the  ruling  of  the  Circuit 
Court,  and  the  decree  is  affirmed. 


£821]»KL0RIDA    CENTRAL    &.    PENINSULAR 
RAILROAD  COMPANY,  Plff.  «n  Err., 

V. 

WILLIAM  J.  BELL,  John  W.  Bell,  et  ol. 
(See  8.  C.  Reporter's  ed.  821-335.) 

Appeal — Federal  question — oonfliot  hettoeen 
patent  for  lands  and  claim  under  act  of 
Congress — jurisdiction  of  oirouit  court — 
on  question  of  mesne  pro/its — jurisdiction 
on  ground  of  citizenship — joinder  of  plain- 
tiffs from  different  states. 

1.  Judgment  of  the  clrcnlt  court  of  appeals 
Note. — .1»  to  d{rer$e  citlsenuMp  an  fftvund 
of  Federal  furitdtttion, — see  notes  to  Seddon  ▼. 
Vlrirlnln.  T.  &  C.  Steel  *  Iron  Co.  (C.  C.  W.  D. 
Vs.)  1  L.  R.  A.  108;  Myers  v.  Murray  (C.  C. 
8.  n.  Iowa)  11  L.  R.  A.  216 ;  Roberts  v.  Lewis, 
36  L.  ed.  V.  S.  670 :  Sbipp  v.  Williams.  10  C.  C. 
A.  240 ;  Mason  T.  Dnilagham,  27  C.  C.  A.  208, 
and  United  States  I^Veebold  Land  ft  Emigration 
Co.  V.  Oallegos.  32  C.  C.  A.  470. 

As  to  trhnt  U  a  final  decree  or  fudoment 
from  tchlch  appeal  Uet, — see  note  to  Gibbons 
T.  Ogden,  5  L.  ed.  C.  8.  302. 

At  to  Federal  questions  as  conferring  furls- 
diction  on  United  States  eourtt. — see  notes  to 
Bailey  v.  Mosber.  11  C.  C.  A.  808.  and  Montana 
Ore  Purchasing  Co.  t.  Boston  &  M.  Cooaol.  Cop- 
p<>r  ft  Silver  Uln.  Co.  8S  C.  C.  A.  7. 
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cannot  be  held  final  on  the  ground  that  the 
jurisdiction  of  the  circuit  court  was  depend- 
ent entirely  npoo  diverse  citizenship,  where 
the  plaintiff's  declaration  claimed  that  the 
controversy  turned  on  a  construction  of  the 
laws  of  the  United  States,  and  both  courts 
below  dealt  with  the  case  on  that  assumption. 

2.  A  plaintiff  whose  statement  of  his  own 
claim  does  not  disclose  a  Federal  question 
cannot  create  Jurisdiction  In  a  circuit  court 
by  anticipating  the  defendant's  claim  and  by 
alleging  that  the  defendant  will  set  up  a  de- 
fense under  some  law  of  the  United  States. 

3.  Jurisdiction  of  a  claim  to  recover  mesne 
proQts  accraing  between  a  pre-emption  entry 
and  the  Issuance  of  a  patent  cannot  be  taken 
by  a  circuit  court  of  the  United  States  which 
does  not  have  jurisdiction  to  determine  the 
question  of  title  to  the  land  In  dispute,  or  of 
the  right  of  possession  thereof. 

4.  Plaintiffs  who  elect  to  assert  a  joint  claim 
and  title  with  other  persons,  and  recover  a 
joint  judgment  for  their  undivided  Interests, 
cannot,  when  there  Is  no  Federal  qnestlon  In- 
volved, support  jurisdiction  of  a  circuit  court 
of  the  United  States  on  the  ground  that  they 
are  not  cltlsena  of  the  same  state  as  the  de- 
fendant, when  such  jurisdiction  cannot  be  sns- 
talned  on  that  ground  with  respect  to  their 
eoplaintlSs. 

[No.  96.1 

Argued  and  Buhmitted  December  tt,  1809, 
Decided  February  te,  ISOO. 

IN  ERROR  to  the  United  States  Circuit 
C!ourt  of  Appeals  for  the  Fifth  CHrcuit  to 
review  a  judgment  affirming  a  decision  of  the 
Circuit  Court  in  favor  of  the  plaintiff  in  an 
action  of  ejectment.  Reversed,  with  di- 
rections to  dismiss  the  action  for  want  of 
Jurisdiction. 

See  same  case  below,  60  U.  S.  App.  180, 
87  Fed.  Rep.  369,  31  C.  C.  A.  9. 

Statement  by  Mr.  Justice  SUraai 
In  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Florida,  William  J. 
Bell,  John  W.  Bell,  Frank  A.  Bell,  citi7.ens 
of  the  state  of  Texas ;  E.  A.  Bell,  Matilda  P. 
Feihe,  all  heirs  of  and  children  of  Louis  Bell, 
deceased,  late  of  Hfllsborough  county,  state 
of  Florida ;  and  Gteorge  A.  Bell  and  Simon 
Bell,  heirs  of  and  grandchildren  of  said  Louis 
Bell;  and  Anton  Feihe,  hustMuid  of  said  Ma- 
tilda P.  Feihe, — brought  an  action  of  eject- 
ment against  the  Florida  (Central  k  Peninsu- 
lar Railroad  Company,  a  corporation  of  the 
state  of  Florida,  seeking  to  recover  posses- 
sion of  about  7  acres  of  land  in  Hillsborough 
county,  Florida,  alleged  to  be  of  the  value  of 
$30,000,  and  damages  in  the  sum  or  $10,000. 
The  declaration  alleged  that  the  land  in  con- 
troversy was  occupied  by  defendant  as  its 
roadbed  and  right  of  way,  and  that  the  plain- 
tiffs claimed  title  to  said  land  under  and  by 
virtue  of  a  patent  granted  by  the  United 
States  *to  said  Louis  Bell  and  his  heirs  upon[SZJi] 
a  pre-emption  claim  filed  in  the  local  land 
office  of  the  United  States  in  1883,  and  upon 
appeal  to  the  General  Land  Office,  and  upon 
and  from  an  appeal  from  the  decision  of  the 
Commissioner  of  the  General  Land  Office  to 
the  Secretary  of  the  Interior  of  the  said 
United  States,  when  by  the  order  of  the  said 
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Secretary  the  said  patent  was  granted.  The 
declaration  further  alleged  that,  in  the  pro- 
ceedings in  the  Land  Department,  the  defend- 
ant claimed  and  contended  that  the  plaintiffs 
were  no^  under  any  of  the  laws  of  the  United 
States,  entitled  to  have  a  patent  to  said  land 
granted  to  said  Louis  Bell  and  his  heirs,  and 
that  the  defendant,  at  the  time  of  the  com- 
mencement of  this  suit,  claimed  and  insisted 
that  the  plaintiffs  derived  no  title  to  said 
land  under  and  by  irirtue  of  the  said  patent, 
and  at  tiie  same  time  claimed  that  under  the 
laws  of  the  United  States,  and  especially  un- 
der and  by  virtue  of  the  1st  section  of  an  act 
of  Congress  entitled  "An  Act  Granting  Public 
Lands  in  Alternate  Sections  to  the  States  of 
Florida  and  Alabama  to  Aid  in  the  Construc- 
tion of  Certain  Railroads  in  Said  States," 
approved  May  17,  1866,  it  was  entitled  and 
bad  the  right  to  locate  the  route  of  its  rail- 
road and  construct  the  same  through  the 
said  lands,  and  to  be  in  possession  uiereof, 
on  the  ground,  among  other  grounds,  that 
the  said  land  was  a  part  of  that  tract  of 
land  which  constituted  at  one  time  a  military 
reservation,  known  as  the  Fort  Brook  Mili- 
tary Reservation  at  Tampa,  state  of  Florida. 
And  the  plaintiffs  further  alleged  in  their 
declaration  that  after  the  passage  of  an  act 
of  Congress  entitled  "An  Act  to  Provide  for 
the  Disposal  of  Abandoned  and  Useless  Mili- 
tary Reservations,"  approved  July  5,  1885, 
they  contended  for  and  claimed  title  and  a 
patent  to  said  parcel  of  land,  under  and  by 
virtue  of  the  1st  proviso  of  the  2d  section  of 
the  Isst-mentioncd  act  of  Congress,  both  in 
the  office  of  the  said  General  Land  Office  and 
of  the  Secretary  of  the  Interior;  and  that 
the  defendant  appeared  in  both  of  the  said 
odioes,  by  its  counsel,  and  there  claimed  and 
contended,  and  at  the  commencement  of  this 
suit  claimed  and  contended,  tiiat  plaintiffs 
were  not  entitled  to  a  patent  or  title  to  said 
[S28]parcel  of  land  under  the  'said  proviso  of  said 
act  of  Congress,  and,  at  the  times  aforesaid, 
claimed  and  insisted  that  it  was  entitled  to 
locate  the  route  of  its  railroad  through  said 
parcel  of  land,  and  to  be  in  possession  there- 
of, under  and  by  virtue  of  the  3d  proviso  of 
the  aforesaid  act  of  Congress  approved  May 
17.  185C. 

This  declaration  was  filed  on  December  20, 
I89G,  and  on  January  4,  1897,  the  defendant 
appeared  and  filed  a  plea  of  not  guilty. 

On  February  4,  1897,  the  defendant,  after 
notice  to  the  plaintiffs,  asked  leave  to  file 
further  and  special  pleas  denying  that  the 
court  had  jurisdiction  of  the  action,  denying 
that  the  defendant  claimed  title  under  the 
act  of  May  17,  1850,  or  under  any  other  act 
of  Congress  or  law  of  the  United  States,  and 
alleging  the  pendency  of  a  prior  suit  in  equity 
between  the  same  parties  in  the  circuit  court 
of  the  United  States,  and  also  the  pendency 
in  the  circuit  court  of  the  sixth  judicial  cir- 
cuit of  the  state  of  Florida,  of  a  petition  and 
proceeding  by  the  defendant  to  condemn  the 
land  in  dispute  under  its  right  of  eminent 
domain  under  tb»  laws  of  the  state  of  Flori- 
da. 

Thereafter,  on  February  18,  1897,  the 
court  made  the  following  order: 

"This  cause  coming  on  to  be  heard  upon 
176  U.  S. 


the  motion  of  the  defendant  for  leave  to  file 
additional  pleas,  and  upon  the  motion  of  the 

?laintiils  to  transfer  the  caUse  to  Tampa  for 
rial,  and  it  having  been  fully  heard  and  con- 
sidered, and  it  appearing  that  none  of  said 
pleas  constitute  a  good  defense  to  said  action 
that  could  not  as  well  be  shown  under  the 
general  plea  of  not  guilty,  it  is  ordered  that 
said  motion  to  file  additional  pleas  be  denied, 
and  that  the  order  to  transfer  the  cause  for 
trial  be  granted,  and  that  this  order  be  with- 
out prejudice  to  any  motion  for  a  stay  of  an 
enforcement  possession  under  any  judgment 
which  may  be  recovered  on  account  of  con- 
demnation proceedings." 

On  Februai-y  10,  1897,  the  defendant 
moved  for  a  continuance,  which  motion  was 
on  February  18  denied. 

On  March  5,  1897,  the  defendant  moved 
the  court  to  "dismiss  the  cause,  for  the  rea- 
son that  there  is  nothing  on  the  face  *of  the[324] 
declaration  to  show  that  this  court  has  juris- 
diction to  hear  and  determine  the  said 
cause." 

On  March  11,  1897,  after  a  consideration 
of  this  motion  to  dismiss,  it  was  ordered  in 
open  court  that  said  motion  be  dismissed. 
On  the  same  day  an  agreement,  signed  by 
the  attorneys  of  the  respective  parties,  to 
waive  a  jury  and  that  the  cause  might  be 
tried  by  the  court,  was  filed. 

The  cause  was  so  proceeded  in  that  on 
March  23,  1807,  the  court  found  that  the 
plaintiffs  were  entitled  to  possession  and 
nave  a  fee-simple  title  in  and  to  the  land  in 
dispute,  and  assessed  their  damages  in  loss 
of  rent  and  profit  in  the  sum  of  |fl,055,  and 
entered  a  judgment  as  follows : 

"It  is  considered  by  the  court  that  th« 
plaintiffs  herein,  William  J.  Bell,  John  W. 
Bell,  Frank  A.  Bell,  Eliza  A.  Bell,  and  Ma- 
tilda P.  Feihe,  and  George  A.  Bell,  and  Si- 
mon Bell,  do  receive  and  recover  from  th« 
defendant,  the  Florida  Central  ft  Peninsular 
Railroad  Company,  the  sum  of  $1,055,  as 
well  as  for  costs  in  this  behalf;  and  it  is 
further  considered  that  said  plaintiffs  have 
a  fee-simple  title  in  and  to  the  lands  and 
premises  described  as  follows,  to  wit,"  eto. 

On  April  10,  1807,  the  defendant  moved 
the  court  for  a  writ  of  error  and  a  citation 
to  review  the  judgment  in  said  cause,  return- 
able to  the  United  States  circuit  court  «f  ap- 
peals, and  for  a  supersedeas  of  the  said  judg- 
ment upon  filing  a  bond.  On  the  same  day 
the  writ  of  error  was  allowed,  and  it  was 
ordered  that,  on  the  defendant  filing  a  bond 
with  Bufiicient  sureties  in  the  sum  of  $3,500, 
to  be  approved  by  the  court  or  by  the  clerk 
thereof,  the  said  writ  should  operate  as  a 
supersedeas  of  the  judgment  in  said  cause. 
A  bond  was  approved  and  filed  accordingly. 

On  May  24,  1898,  the  circuit  court  of  ap- 
peals affirmed  the  judgment  of  the  circuit 
court.  60  U.  S.  App.  189,  87  Fed.  Rep.  369, 
81  0.  C.  A.  9. 

And  thereupon,  on  June  2,  1898,  »  writ 
of  error  from  this  court  was  allowed. 

Ur.  3.  C.  Cooper  argued  the  cause  and, 
with  Mr.  J.  A.  Oenderton,  filed  a  brief  for 
plaintiff  in  error: 

Where  a  case  arises  under  the  laws  of  the 
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United  States,  and  on  that  ground  juriadic- 
tion  is  assumed  hj  the  court  below,  a  writ 
of  error  will  lie  from  the  United  States  Su- 
preme Court  to  the  United  States  circuit 
court  of  appeals  to  reiview  a  judgment  of  the 
latter  court. 

Northern  P.  R.  Co.  ▼.  Bmith,  171  U.  S. 
260,  43  L.  ed.  67,  18  Sm>.  Ct.  Bep.  704. 

In  a  case  involving  the  question  of  juris- 
diction with  other  questions,  the  defeated 
party  may  prosecute  a  writ  of  error  to  the 
tJnited  States  circuit  court  of  appeals,  and 
there  contest  all  the  questions  in  the  case, 
or  such  party  may  prosecute  a  writ  of  error 
directly  to  the  United  States  Supreme  C!ourt 
to  review  the  question  of  jurisdiction  alone; 
and  on  such  writ  of  error  the  United  States 
Supreme  Court  will  review  all  questions  in- 

Bcott  T.  Donald,  165  U.  S.  73,  41  L.  ed. 
633,  17  Sup.  Ct  Kep.  265;  Ohappell  v. 
United  States,  UO  V.  S.  499,  40  L.  ed.  510, 
IG  Sup.  Ct.  Rep.  397;  Carey  v.  Houston  i6 
T.  C.  R.  Co.  150  U.  8.  181,  37  L.  ed.  1044, 
14  Sup.  Ct  Rep.  63;  Bomer  t.  United 
States,  143  U.  S.  570.  36  L.  ed.  266,  12  Sup. 
Ct  Rep.  522. 

The  fact  that  plaintiffs  claim  title  by  vir- 
tue of  a  patent  from  tlie  United  States  does 
not  raise  a  Federal  question,  and  does  not 
confer  jurisdiction. 

Romxe  v.  Casanova,  91  U.  8.  379,  23  L.  ed. 
874;  Little  York  Gold-Washing  <t  TTo- 
ter  Co.  V.  Keyes,  96  U.  S.  199,  24  L. 
•d.  650;  Provident  Sav.  Life  Assur.  Soc.  v. 
Ford,  114  U.  S.  035,  29  L.  ed.  261,  5  Sup.  Ct 
Rep.  1104;  Trafton  v.  Nougues,  4  Sawy.  178, 
Fed.  Caa.  No.  14,134;  Theurkauf  v.  Ireland, 
27  Fed.  Rep.  769 ;  Hurray  v.  Bluebird  Min. 
Co.  45  Fed.  Rep.  386;  Blue  Bird  Min.  Co.  v. 
Largey,  46  Fed.  Rep.  289 ;  Starin  v.  New 
York,  115  U.  S.  248.  29  L.  ed.  388,  6  Sup.  Ct 
Rep.  28. 

A  statement  by  plaintiffs  of  defendant's 
claim  of  title  does  not  make  a  case  of  Fed- 
eral jurisdiction. 

Tennessee  t.  Union  ^  P.  Bank,  152  U.  S. 
454,  38  U  ed.  611,  14  Sup.  Ct  Rep.  654; 
Chappell  y.  Watertoorth,  166  U.  S.  102,  30 
L.  ed.  85,  15  Sup.  Ct  Rep.  34;  East  Ijoke 
Land  Co.  v.  Broum,  165  U.  S.  488,  39  L.  ed. 
233,  15  Sup.  Ct  Rep.  357;  Oregon  Short 
Line  <£  17.  N.  It.  Co.  v.  Skottotoe,  162  U.  S. 
490,  40  L.  ed.  1048,  16  Sup.  Ct  Rep.  860; 
Vloirida  V.  Charlotte  Harbor  Phosphate  Co. 
41  U.  8.  App.  405,  74  Fed.  Rep.  578,  20  C. 
C.  A.  638;  Wabash  R.  Co.  v.  Barbour,  43  U. 
S.  App.  102,  73  Fed.  Rep.  518, 19  C.  C.  A.  646 

Unless  a  question  of  jurisdiction  is  made 
on  the  face  of  the  declaration  it  shall  be 
dismissed  on  motion. 

Colorado  Cetitral  Oonsot.  Min.  Co.  r. 
Turek,  160  U.  8.  138,  37  L.  ed.  1030,  14  Sup. 
Ct  Rep.  35;  Central  R.  Co.  v.  Mills,  113  U. 
8.  249,  23  li.  ed.  949,  6  Sup.  Ct  Rep.  466; 
Montana  Ore-Purchasing  Co.  v.  Boston  d 
M.  Consot  Copper  &  Silver  Min.  Co.  93  Fed. 
Bep.  274,  36  C.  0.  A.  1. 

Where  jurisdiction  is  claimed  on  the 
ground  that  t^cre  is  a  Federal  question  in- 
volved, it  is  not  sufficient  that  the  jurisdic- 
tion may  be  inferred  argumentatively  under 
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averments  on  the  pleadipgs,  but  the  aver- 
ments should  be  positive.  The  exact  ques- 
tion of  construction  miut  be  stated. 

Banford  v.  havies,  163  U.  8.  273,  41  L. 
ed.  157.  16  Sup.  Ct  Rep.  1051 ;  Iowa  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  33  Fed.  Rep.  391,  4 
Inters.  Com.  Rep.  425 ;  Manhattan  K.  Co.  T. 
Neto  York,  18  Fed.  Rep.  195. 

Even  if  the  complaint,  standing  by  itself, 
made  out  a  case  of  jurisdiction  by  reason  of 
the  averments  as  to  what  the  defenses  would 
be,  these  were  of  no  avail  as  soon  as  the  an- 
swers were  filed  and  it  was  made  to  appear 
that  no  such  defenses  were  relied  upon. 

Robinson  v.  Anderson,  121  U.  S.  522,  30  L. 
ed.  1021,  7  Sup.  Ct  Rep.  1011 ;  Southern  P. 
B.  Co.  V.  WMttaker,  47  Fed.  Rep.  529; 
Stayton  Min.  Co.  t.  Woody,  50  Fed.  R^. 
633. 

Where  the  interest  is  joint,  each  of  the 
persons  concerned  in  that  interest  must  be 
competent  to  sue,  or  be  liable  to  be  sued  in 
the  courts  of  the  United  States. 

Stratobridge  v.  Curtiss,  3  Cranch,  267,  S 
L.  ed.  435;  Smith  v.  Lyon,  133  U.  S.  315,  33 
L.  ed.  635,  10  Sup.  Ct  Rep.  303;  New  Or- 
leans  v.  Winter,  1  Wheat  91,  4  L.  ed.  44; 
Susquehanna  &  W.  Tailey  R.  <£  Coal  Co.  ▼. 
Blatchford,  11  Wall.  172,  20  L.  ed.  170;  Cast 
of  Sewing  Maoh.  Cos.  18  Wall.  553,  sub  nom. 
Orover  «  B.  Sewing  Maoh.  Co.  v.  Florence 
Sewing  Maoh.  Co.  21  L.  ed.  014;  Peninsular 
Iron  Co.  T.  Stone,  121  U.  8.  631,  30  L.  ed. 
1020.  7  Sup.  Ct  Rep.  1010. 

If  there  are  several  ooplaintiffs,  each 
plaintiff  must  be  competent  to  sue,  and  if 
there  are  several  codefendants,  each  defend- 
ant must  be  liable  to  be  sued,  or  the  juria- 
diction  cannot  be  entertained. 

Susquehanna  i£  W.  Valley  R.  &  Coal  Co. 
V.  Blatchford,  11  Wall.  172,  20  L.  ed.  179- 
Koms  V.  Atlantic  d  0.  R.  Co.  10  Fed.  Rep 
309. 

Mr.  William  Wirt  Howe  filed  a  supplo 
mental  brief  for  plaintiff  in  error. 

Mr.  H.  Blsbee  submitted  the  cause  for  de- 
fendant in  error: 

Where  plaintiff  claims  title  directly  under 
a  patent  from  the  United  States,  and  de- 
fendant denies  such  title,  the  case  is  within 
the  jurisdiction  of  the  court 

Pierce  v.  Molliken,  78  Fed.  Rep.  196;  Ev- 
ans V.  Durango  Land  &  Coal  Co.  49  U.  8. 
App.  320,  80  Fed.  Rep.  433,  25  C.  C.  A.  631 ; 
Spokane  Falls  d  N.  R.  Co.  v.  Ziegler,  167  U. 
S.  66,  42  L.  ed.  79,  17  Sup.  Ot  Rep.  728. 

The  precise  question  that  there  was  juris- 
diction, both  on  the  ground  that  plaintiffs 
claimed  directly  under  a  patent  ag^nst  de- 
fendant, denying  their  title  upon  a  plea  of 
not  guilty,  and  on  the  ground  of  claiming 
mesne  profits  under  the  laws  of  the  United 
States  prior  to  the  issue  of  the  patent,  has 
been  settled  by  this  court 

Doolan  v.  Garr,  125  U.  8.  618,  81  L.  ed. 
844,  8  Sup.  Ct.  Rep.  1228;  Spokane  Falls  d 
y.  R.  Co.  V.  Zieqler,  167  U.  S.  66,  42  L.  ed. 
79, 17  Sup.  Ct  Rep.  728. 

*Mr.  Justice  SUmm  delivered  the  opln-[SSB) 
ion  of  the  court: 
Our  first  inquiry  i»  whether  this  onurt  nns 
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jurisdiction  to  review  tlie  judgment  of  the 
eircuit  court  of  appeals.  The  writ  of  error 
in  this  case  was  brought  under  S  6  of  the  ju- 
diciary act  of  March  3,  1891.  If  the  judg- 
ment of  the  eircuit  court  of  appeals  was 
final,  under  that  section,  this  writ  of  error 
must  be  dismissed.  In  order  to  maintain 
our  jurisdiction  it  must  appear  that  the  ju- 
risdiction of  the  circuit  court  was  not  de- 
pendent solely  upon  the  opposite  parties  be- 
ing citizens  of  different  states.  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  150  U.  S. 
138,  37  L.  ed.  1030,  14  Sup.  Ct.  Rep.  35; 
Press  Puh.  Co.  v.  Monroe,  164  U.  S.  105,  41 
U  ed.  367,  17  Sup.  Ct.  Rep.  40. 

This  question  must  be  answered  upon  an 
inspection  of  the  declaration  of  the  plaintiffs 
in  the  circuit  court.  Does  it  disclose  that 
the  plaintiffs  invoked  the  jurisdiction  of  that 
court  because  the  parties  were  citizens  of 
different  states,  or  because  the  case  was  al- 
leged to  be  one  arising  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States? 

The  action  was  in  ejectment  to  recover  pos- 
session of  a  tract  of  land  in  Hillsborough 
county,  state  of  Florida.  The  plaintiffs  were 
eight  in  number,  three  of  whom  were  alleged 
to  be  citizens  of  the  state  of  Texas,  and  there 
was  no  allegation  as  to  the  citizenship  of 
the  other  five.  The  defendant,  the  Florida 
Central  &  Peninsular  Railroad  Company, 
was  alleged  to  be  a  corporation  organized 
and  existing  under  the  laws  of  Florida. 
Hence,  upon  the  face  of  the  declaration,  the 
jurisdiction  of  the  circuit  court  would  have 
failed,  at  least  as  to  five  of  the  plaintiffs,  if 
that  jurisdiction  depended  solely  on  the  cit- 
cenship  of  the  parties.  The  declaration, 
however,  alleges  that  the  plaintiffs  claim 
title  to  the  land  in  dispute  by  virtue  of  a  pat- 
ent granted  to  their  ancestor  by  the  govern- 
[9S6]maitof  the  *United  States;  that  the  defend- 
ant claimed  title  under  the  1st  section  of  an 
act  of  Congress  entitled  "An  Act  Granting 
Public  Lands  in  Alternate  Sections  to  the 
States  of  Florida  and  Alabama,  to  Aid  in 
the  Construction  of  Certain  Railroads  in 
said  States,"  approved  May  17,  1856;  and, 
further,  that  the  defendant  railroaa  com- 
pany claimed  and  insisted  that  it  was  enti- 
tled to  locate  and  maintain  the  route  of  its 
rmid  through  the  land  in  question  under  said 
act  of  Congress. 

Accordingly,  it  appears  that  the  theory  of 
the  plaintiffs  ill  bringing  their  suit  in  the 
circuit  court  of  the  United  States  was  that 
the  controversy  was  between  a  patentee  of 
the  United  States  and  a  railroad  company 
claiming  a  right  to  occupy  the  land  embraced 
in  the  pateat  by  virtue  of  an  act  of  Congress, 
and  wag  therefore  a  case  arising  under  the 
laws  of  the  United  States.  T^is  was  the 
view  of  the  judge  who  tried  the  case  in  the 
circuit  court,  as  he  refused  to  grant  the  de- 
fendant's motion  to  dismiss  for  want  of  ju- 
risdiction, and  this  view  was  also  taken  by 
the  eircuit  court  of  appeals,  as  appears  in 
the  following  passage  of  its  opinion: 

"There  is  no  effort  in  this  case  to  found 
the  jurisdiction  of  the  court  on  the  diverse 
eitizMiship  of  the  parties.  There  is  nothing 
in  the  record  to  Indicate  tuat  the  judge  of 
176  V.  S. 


the  circuit  court  entertained  jurisdiction  of 
the  case  on  that  ground.  The  declaration 
shows  that  in  the  pre-emption  claim  by  the 
ancestor  of  the  defendants  in  error  to  the 
land  involved  the  claim  was  stoutly  resisted 
by  the  plaintiff  in  error  in  the  different  stages 
of  the  prosecution  thereof  and  before  the 
different  officers  of  the  Land  Department.  It 
shows  that  under  a  named  act  of  Congress 
(act  of  May  17, 1856,  11  Stat,  at  L.  15,  chap. 
31)  the  defendant  daimed  the  right  to  oc- 
cupy tne  land  in  question  in  the  manner  in 
which  it  was  occupying  it,  without  account- 
ability to  the  defendants  in  error.  .  .  . 
So  that,  independently  of  the  claim  for  mesne 
profits  for  the  time  transpiring  between 
the  pre-emption  entry  and  the  issuance  of 
the  patent,  it  is  clear  that  the  issues  made 
by  the  declaration  presented  a  case  within 
the  jurisdiction  of  the  circuit  court." 

As,  then,  the  plaintiffs  in  the  circuit  court 
claimed  in  their  declaration  that  the  con- 
troversy was  one  that  turned  on  a  construc- 
tion *of  the  laws  of  the  United  States,  and[327] 
as  both  the  courts  below  dealt  with  the  case 
on  that  assumption,  it  is  plain  that  it  can- 
not be  successfully 'contended  in  this  court 
that  the  judgment  of  the  circuit  court  of  ap- 
peals was  final  because  the  jurisdiction  of 
the  circuit  court  was  dependent  entirely 
upon  the  opposite  parties  being  citizens  of 
different  states. 

Nor  do  we  find  merit  in  a  second  ground 
urged  to  maintain  the  motion  to  dismiss; 
namely,  that  the  action  was  in  ejectment; 
that  the  defendant  admitted  of  record  that 
it  had  no  title;  and  that  therefore  the  only 
question  it  could  raise  was  one  of  jurisdic- 
tion. An  inspection  of  the  defendant's  an- 
swer shows  that,  while  it  did  disclaim  title 
under  the  act  of  Congress,  it  cltiimed  a  right 
of  possession  on  other  grounds,  with  respect 
to  which  it  had  a  right  to  be  heard,  if  indeed 
the  circuit  court  had  jurisdiction. 

We  come  to  the  case,  then,  as  one  in  which 
we  have  a  right  to  supervise  the  judgment 
of  the  circuit  court  of  appeals.  And  the  first 
question,  and  indeed,  as  we  read  the  record, 
the  only  one  we  have  to  meet,  is  whether  the 
circuit  court  had  jurisdiction  of  the  case. 
Not  having,  as  we  have  seen,  jurisdiction  be- 
cause of  a  controversy  between  citizens  of  dif- 
ferent states,  did  it  have  jurisdiction  because 
the  case  was  one  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  T  This  ques- 
tion was  answered  affirmatively  in  both 
courts  below,  and  this  because,  as  it  seemed 
to  them,  the  plaintiff's  declaration  disclosed 
such  a  case. 

It  must  be  regarded  as  condttsively  estab- 
lished by  our  decisions  that  the  jurisdiction 
of  the  circuit  court  must  appear  in  the  plain- 
tiff's statement  of  their  case. 

"Where,  however,  the  ori^nal  jurisdiction 
of  a  circuit  court  of  the  United  States  is  in- 
voked upon  the  sole  ground  that  the  deter- 
mination of  the  suit  depends  upon  some  ques- 
tion of  a  Federal  nature,  it  must  appear,  at 
the  outset,  from  the  declaration  or  the  bill 
of  the  party  suing,  that  the  suit  is  of  that 
character ;  in  other  words,  it  must  appear  in 
that  class  of  cases  that  the  suit  was  one  of 
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which  the  circuit  court,  at  the  time  its  ju- 
risdiction is  invoiced,  could  properly  talce 
cognizance.  If  it  does  not  so  appear,  then 
the  court,  upon  demurrer  or  motion,  or  upon 
[888]*it8  own  inspection  of  the  pleading,  must  dis- 
miss the  suit,  just  as  it  would  remand  to 
the  state  court  a  suit  which  the  record,  at 
the  time  of  removal,  failed  to  show  was  with- 
in the  jurisdiction  of  the  circuit  court.  It 
esnnot  retain  it  in  order  to  see  whether  the 
defendant  may  not  raise  some  question  of 
»  Federal  nature  upon  which  the  right  of  re- 
covery will  finally  depend;  and,  if  so  re- 
tained, the  want  of  jurisdiction  at  the  com- 
mencement of  the  suit  is  not  cured  by  an  an- 
swer or  plea  which  may  suggest  a  question 
of  that  kind."  Metcalf  v.  Watertoum,  128 
U.  S.  688.  32  L.  ed.  543,  9  Sup.  Ct.  Rep.  173; 
Colorado  Cent.  Oonaol.  Min.  Co.  v.  Tiirok, 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct. 
Rep.  36;  Oregon  Bkort  Line  i  V.  If.  R.  Co. 
▼.  8koUou>e,  102  U.  S.  400,  401.  ed.  1048. 16 
Sup.  Ct  Rep.  869;  Banford  v.  Daviea,  163 
U.  8.  273,  41  L.  ed.  167,  16  Sup.  Ct  Rep. 
1051;  Press  Puh.  Co.  v.  Monroe,  164  U.  8. 
105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep.  40. 

We  do  not,  however,  understand  that 
these  cases  are  questioned  by  the  defend- 
ants in  error,  but  their  contention  is  that 
in  the  plaintiff's  declaration  it  did  sufficient- 
ly appear  that  a  Federal  question  was  nec- 
essarily involved,  upon  the  solution  of  whidi 
the  determination  of  the  case  depended. 

The  paragraph  of  the  declaration  which 
sets  forth  the  plaintiffs'  claim  is  as  follows: 

"The  plaintiffs  allwe  that  they  claim  title 
to  the  said  land  under  and  by  virtue  of  a 
patent  granted  by  the  government  of  the 
United  States  of  America  to  the  said  Louis 
Bell  and  his  heirs,  upon  a  pre-emption  claim 
for  said  land  under  the  laws  of  the  United 
States,  originally  commenced  and  filed  in  the 
local  land  office  of  the  United  States  of 
America  at  Gainesville,  Florida,  in  1883,  and 
prosecuted  by  the  heirs  of  the  said  Louis  Bell 
and  his  heirs,  the  plaintiffs,  in  said  Isjid  of- 
fice; and  upon  appeal  in  the  Oeneral  Land 
Office  of  the  government,  and  upon  and  from 
an  appeal  from  the  decision  of  the  Commis- 
sioner of  the  said  Oeneral  Land  Office  to  the 
Secretary  of  the  Interior  of  the  United 
States,  the  said  heirs  prosecuted  the  pre-emp- 
tion claim,  until  by  the  order  and  decision  of 
the  said  Secretary  the  said  patent  was 
granted." 

In  view  of  the  frequent  and  recent  decis- 
ions of  this  court  on  this  subject,  it  is  not 
necessary  to  arg^ue  the  proposition  that  the 
mere  assertion  of  a  title  to  land  derived  to 
the  plaintiffs  under  and  by  virtue  of  a  patent 
[829]granted  by  the  United  States,  presents  'no 
question  which,  of  itself,  confers  jurisdiction 
on  a  circuit  court  of  the  United  States. 
Btackbum  v.  Portland  Oold  Min.  Co.  176  U. 
S.  571,  ante,  270,  20  Sup.  Ct  Rep.  222. 

But  it  seems  to  be  thought  that,  by  alleg- 
ing that  the  defendant  claimed  and  contend^ 
in  the  Land  Department  that  the  plaintiffs 
were  not  entitleid  under  any  of  the  laws  of 
the  United  States  to  have  a  patent  granted 
to  them,  and  that  the  defendant  at  the  time 
of  the  commencement  of  this  suit  claimed  and 
insisted  that  the  plaintiffs  derived  no  title 
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to  the  said  land  under  an4  by  virtue  of  th« 
said  patent,  and  at  said  time  claimed  that  un< 
der  the  laws  of  the  United  States,  and  espe* 
cially  under  and  by  virtue  of  the  1st  section 
of  an  act  of  Congress  entitled  "An  Act  Orant- 
ing  Public  Lands  in  Alternate  Sections  to 
the  States  of  Florida  and  Alabama,  to  Aid  in 
the  Construction  of  Railroads  in  said  States," 
approved  May  17,  1856,  it  was  entitled  and 
had  the  right  to  locate  the  route  of  its  rail- 
road and  construct  the  same  through  th« 
said  lands,  and  to  be  in  possession  thereof,  on 
the  ground,  among  other  grounds,  that  the 
said  f  8  was  a  part  of  that  tract  of  land 
which  constituted  at  one  time  a  military  res- 
ervation known  as  the  Fort  Brooke  Military 
Reservation,  -at  Tampa,  state  of  Florida,^ 
there  was  presented  a  question  needing  for 
its  solution  a  oonstrueiion  of  laws  of  the 
United  SUtes. 

It  is  obvious  that  all  that  is  added  by  these 
allegations  to  the  plaintiffs'  statement  of 
their  own  claim  is  a  statement  of  what  the 
defendant  claimed  before  and  at  the  time  of 
the  commencement  of  this  suit  in  respect 
to  its  own  title.  The  plaintiffs  were 
not  pretending  to  have  title  under  the 
act  of  May  17,  1856,  however  it  might  be 
construed.  That  act  was,  under  the  alle- 
gations of  the  declaration,  the  sonree  of 
the  defendant's  title,  but  it  could  not  af- 
fect the  plaintiffs'  title  unlese  it  were 
pleaded  and  set  up  by  the  defendant  It  has 
been  several  times  held  by  this  court  that  the 

Slain  tiff,  if  the  statement  of  his  own  claim 
oes  not  disclose  a  Federal  question,  cannot 
create  jurisdiction  in  a  circuit  court  by  an- 
ticipating the  defendant's  claim,  and  by  al> 
leging  that  the  defendant  will  set  up  a  de- 
fense under  some  law  of  the  United  States. 

•Thus,  in  Tennessee  y.  Union  d  P.  Banfe,[SM] 
152  U.  S.  464,  38  L.  ed.  611, 14  Sup.  Ct  Rep. 
654,  Mr.  Justice  Qray,  after  citing  Metcalf 
V.  Watertoum,  128  U.  8.  680,  32  L.  ed.  543, 
9  Sup.  Ct.  Rep.  173,  and  other  eases,  said: 

"In  each  of  the  three  cases  now  before  this 
court,  the  only  right  claimed  by  the  plaintiffs 
is  under  the  law  of  Tennessee,  and  they  as- 
sert no  right  whatever  under  the  Constitu- 
tion and  laws  of  the  United  States.  In  the 
first  and  second  bills  the  only  reference  to 
the  Constitution  or  laws  of  the  United  States 
is  the  suggestion  that  the  defendants  vrill 
contend  that  the  law  of  the  state  under  which 
the  plaintiffs  claim  is  void  because  In  contra- 
vention of  the  Constitution  of  the  United 
States ;  and  by  the  settled  law  of  this  court, 
as  appears  from  the  decisions  above  cited,  a 
suggestion  of  one  party  that  the  other  will 
or  may  set  up  a  claim  under  the  Constitution 
or  laws  of  the  United  States  does  not  make 
the  suit  one  arising  under  that  Constitution 
or  those  laws."  C'Aaf>p«(I  y.  Watencortk, 
166  U.  S.  102,  39  L.  ed.  86,  16  Sup.  Ct  Rep. 
34;  East  Lake  Land  Co.  v.  Brown,  156  U.  8. 
488.  39  L.  ed.  233,  15  Sup.  Ct  Rep.  357; 
Oregon  Short  Line  £  V.  N.  R.  Co.  v.  BkoU 
towe,  162  U.  S.  490,  40  L.  ed.  1048,  16  Sup. 
Ct  Rep.  809. 

And  even  if  it  could  be  held  that,  by  an- 
ticipatine  a  supposed  defense,  a  Federal  ques- 
tion might  be  made  to  appear  to  be  involved 
in  the  controversy,  jurisdiction  in  the  cir- 
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«nit  oonrt  would  fail  if,  on  the  cominK  in  of 
the  plea  or  answer,  the  defense  would  turn 
out  to  be  based  on  matter  wholly  independent 
of  the  Constitution  or  any  law  of  the  United 
States,  and  it  would  be  the  clear  duty  of  the 
court  to  dismiss  the  suit  for  the  reason  that 
dt  did  not  "really  and  substantially  involve 
•  dispute  or  controversy  within  the  jurisdic- 
tion of  that  court." 

So  it  was  held  in  Bohinaon  ▼.  Anderaon, 
121  U.  S.  528,  30  L.  ed.  1021,  7  Sup.  a.  Rep. 
1011,  where  an  order  of  the  circuit  court  dis- 
missing the  case  was  affirmed,  this  court  say- 
ing, through  Mr.  Chief  Justice  Waite: 

"Even  if  the  comj^laint,  standing  by  itself, 
made  out  a  case  of  jurisdiction,  which  we  do 
not  decide,  it  was  taken  away  as  soon  as  the 
answers  were  in,  because  if  there  were  juris- 
diction at  all  it  was  by  reason  of  the  aver- 
ments in  the  complaint  as  to  what  the  de- 
fenses against  the  title  of  the  plaintiff  would 
he,  and  these  were  of  no  avail  as  soon  as  the 
answers  were  filed  and  it  was  made  to  appear 
[SSl]that  no  such  defenses  were  'relied  on.  The 
circuit  court  cannot  be  required  to  keep  ju- 
risdiction of  a  suit  simply  because  the  aver- 
ments in  a  complaint  or  declaration  make  a 
case  arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  if,  when  the 
pleadings  are  all  in,  it  appears  that  these 
averments  are  immaterial  in  the  determina- 
tion of  the  matter  really  in  dispute  between 
the  parties,  and  especially  if,  as  here,  they 
were  evidently  made  'for  the  purpose  of  cre- 
ating a  case,'  cognizable  by  the  circuit  court, 
when  none  in  fact  existed." 

Such  observations  are  directly  applicable 
to  the  present  case,  for  the  defendant,  in  its 
plea  to  the  jurisdiction  of  the  court,  ex- 
plicity  admitted  the  plaintiffs'  title  to  the 
land  under  the  patent,  and  denied  that  the  de- 
fendant claimed  title  to  the  land  in  dispute 
nnder  the  act  of  May  17,  1850,  or  under  any 
other  act  of  Congress,  but  placed  its  defense, 
by  way  of  confession  and  avoidance,  on  to- 
tally different  grounds  than  those  mentioned 
in  the  declaration,  and  which  involved  no 
construction  or  application  of  the  Constitu- 
tion or  laws  of  the  United  States. 

It  is  contended,  however,  that,  whether  or 
not  the  circuit  court  had  jurisdiction  to  de- 
termine the  question  of  title  to  the  land  in 
dispute,  or  of  the  right  of  possession  thereof, 
the  plaintiffs'  demand  to  recover  mesne  prof- 
its accruing  between  the  pre-emption  entry 
and  the  issuance  of  the  patent  presented  a 
question  within  the  jurisdiction  of  that 
court.  It  is  not  easy  to  perceive  why,  if  the 
circuit  court  did  not  possess  jurisdiction  to 
decide  the  right  of  possession,  it  could  have 
jurisdiction  to  pass  upon  the  question  of 
mesne  profits,  the  right  to  recover  which 
would  depend  on  the  right  of  possession. 

In  affirming  this  view  of  the  case  the  cir- 
cuit court  of  appeals  cites  Evans  v.  Durango 
Land  dt  Coal  Vo.  40  U.  S.  App.  320,  80  Fed. 
Rep.  433,  26  C.  C.  A.  531.  That  was  a  case 
where  the  circuit  court  of  appeals  of  the 
eighth  circuit  held  that  the  inquiry  as  to  the 
right  of  the  plaintiff  to  recover  mesne  profits 
accruing  while  the  alleged  contest  was  de- 

rending   and    undetermined  in  the  Oeneral 


Land  Ofllce  involved  an  examination  and  con- 
struction of  the  laws  of  the  United  States. 
The  case  was  brought  to  this  court,  but  was 
dismissed  on  stipulation  of  the  'parties.  The[33t] 
report  of  the  case  does  not  disclose  whether 
there  was  really  a  controversy  between  the 
parties  respecting  the  construction  of  tlie 
land  laws  of  the  United  States.  What  really 
seems  to  have  been  involved,  in  respect  to 
mesne  profits,  was  whether  the  doctrine  of 
relation,  which  is  a  common-law  doctrine, 
would  enable  the  plaintiff,  after  having  es- 
tablished his  title,  to  recover  the  mesne  prof- 
its which  accrued  while  the  plaintiff  was 
wrongfully  excluded  from  possession.  Such  a 
question  would  not  seem  to  be  a  Federal  one, 
but  one  incidental  to  the  determination  of 
the  principal  controversy  concerning  the  right 
of  possession. 

At  all  events,  there  is  nothing  disclosed  in 
the  declaration  in  the  present  case  showing 
that,  BO  far  as  the  damages  and  mesne  profits 
are  concerned,  any  Federal  question  was  pro- 
sented.  If  the  circuit  court  had  jurisdiction 
to  determine  the  right  of  posseaslun,  and,  in 
the  exercise  of  that  jurisdiction,  decided  in 
the  plaintiffs'  favor,  the  incidental  question 
of  the  time  when  damaq^es  and  profits  would 
accrue  to  the  plaintiffs  would  legitimately 
arise.  But  if  that  court  had  not  jurisdiction 
to  determine  the  controversy  as  to  the  right 
of  possession,  i:  »ould  not  draw  to  itself  the 
jurisdiction  of  the  case  by  considering  what 
the  consequences  would  be  if  the  plaintiffs 
were  permitted  to  recover  possession. 

Apart  from  the  question  of  jurisdiction 
arising  from  the  presence  of  any  Federal 
question,  can  it  be  said  that  jurisdiction  did 
attach  in  respect  to  those  plaintiffs  who  were 
alleged  to  be  citizens  of  Texas? 

As  we  have  seen,  neither  of  the  courts  be- 
low were  of  that  opinion.  The  judgment  of 
the  circuit  court  was  in  favor  of  all  the  plain- 
tiffs jointly  for  the  entire  tract  in  dispute, 
and.  in  so  doing,  followed  the  pinintiffs'  claim 
in  their  declaration,  wherein  they  claimed 
title  to  the  whole  tract  as  belonging  to  them 
jointly.  They  did  not  allege  that  they  were 
tenants  in  common,  .although  in  the  findinp^s 
the  court  found  that  the  respective  plaintiffs 
held  undivided  interests  in  the  land. 

In  Strawbridge  v.  Curtiaa,  3  Cranch,  267,  2 
L.  ed.  435,  it  was  said : 

"Where  the  interest  is  joint,  each  of  the 
persons  concerned  in  that  interest  must  be 
competent  to  sue,  or  liable  to  be  sued,  *in  the[388] 
circuit  courts.  But  the  court  does  not  mean 
to  give  an  opinion  in  the  case  where  several 
parties  represent  several  distinct  interests, 
and  some  of  those  parties  are,  and  others  are 
not,  competent  to  sue  or  liable  to  be  sued,  in 
the  courts  of  the  United  States." 

NeiP  Orleans  v.  Winter,  1  Wheat.  91,  4  L. 
ed.  44,  was  the  case  of  a  possessory  action 
brought  by  the  heirs  of  Elisha  Winter,  de- 
ceased, to  recover  the  possession  and  prop- 
erty of  certain  lands  in  the  city  of  New  Or- 
leans. One  of  the  petitioners  was  described 
in  the  record  as  a  citizen  of  the  state  of  Ken- 
tucky, and  the  other  as  a  citizen  of  the  terri- 
tory of  Mississippi.  The  plaintiffs  recovered 
a  Judgment  in  the  circuit  court,  but  this 
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Judgment  was  reversed  by  this  conrt.  Chief 
fttstice  Marshall  saying: 

"Gabriel  Winter,  being  a  citizen  of  the  Mis- 
sissippi territory,  was  incapable  of  maintain- 
ing a  suit  alone  in  the  circuit  court  of  Louis- 
iana. Is  his  case  mended  by  being  asso- 
ciated with  others  who  are  capable  of  suing 
in  that  court?  In  the  case  of  Straicbridge  t. 
Curtiss  it  was  decided  that  where  a  joint  in- 
terest is  prosecuted  the  jurisdiction  cannot 
be  sustained  unless  each  individual  be  en- 
titled to  claim  that  jurisdiction.  In  this 
case  it  has  been  doubted  whether  the  parties 
might  elect  to  sue  jointly  or  severally.  How- 
ever this  may  be,  having  elected  to  sue  joint- 
ly, the  court  is  incapaole  of  distinguishing 
their  case,  so  far  as  respects  jurisdiction,  from 
one  in  which  they  were  compelled  to  unite. 
The  circuit  court  of  Louisiana,  therefore, 
had  no  jurisdiction  of  the  cause,  and  their 
judgment  must  on  that  account  be  reversed, 
and  the  petition  dismissed." 

In  Barney  v.  Baltimore,  6  Wall.  280,  18  L. 
ed.  825,  it  was  held  that  part  owners  or  ten- 
•nts  in  common  in  real  estate  of  which  par- 
tition is  asked  in  equity  have  an  interest  in 
the  subject-matter  of  the  suit  and  in  the  re- 
lief sought,  BO  intimately  connected  with 
that  of  their  cotenants  that  if  these  cannot 
be  subjected  to  the  jurisdiction  of  the  court 
the  bill  will  be  dismissed. 

Hooe  V.  Jamieson,  166  U.  S.  396,  41  L.  ed. 
1049,  17  Sup.  Ct.  Rep.  696,  was  an  action  of 
ejectment  brought  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wis- 
consin, by  a  complaint  in  which  the  plain- 
tiffs 'alleged  that  they  resided  in  and  were 
citizens  of  the  city  of  Washington,  D.  C,  and 
that  defendants  all  resided  in  and  were  citi- 
zens of  the  state  of  Wisconsin.  Defendants 
moyed  to  dismiss  the  action  on  the  ground 
that  the  circuit  court  had  no  jurisdiction,  as 
the  controversy  was  not  between  citizens  of 
different  states.  The  circuit  court  ordered 
that  the  action  be  dismissed  unless  plaintiffs 
within  five  days  thereafter  should  so  amend 
their  complaint  as  to  allege  the  necessary  ju- 
risdictional facts.  Plaintiffs  then  moved  for 
leave  to  amend  their  complaint  by  averring 
that  three  of  them  were  when  the  suit  was 
commenced,  and  continued  to  be,  citizens  of 
the  District  of  Columbia,  but  that  one  of 
them  was  a  citizen  of  the  state  of  Minnesota, 
and  that  each  was  the  owner  of  an  undivided 
one  fourth  of  the  lands  and  premises  de- 
scribed in  the  complaint,  and  that  they  sev- 
erally claimed  damages  and  demanded  judg- 
ment. This  motion  was  denied,  and  the  ac- 
tion dismissed.  Plaintiff  sued  out  a  writ  of 
error,  and  the  circuit  court  certified  to  this 
court  these  questions  of  jurisdiction :  First.' 
Whether  or  not  said  complaint  set  forth  any 
cause  oi  action  in  which  there  Is  a  contro- 
versy between  citizens  of  different  states,  so 
as  to  give  said  circuit  court  jurisdiction 
thereof.  Second.  Whether  or  not  said  com- 
plaint as  so  proposed  to  be  amended  would, 
if  so  amended,  set  forth  any  cause  of  action 
in  which  there  is  a  controversy  between  citi- 
zens of  different  states,  so  as  to  give  said  cir- 
cuit court  jurisdiction  thereof.  This  court 
held,  through  Mr.  Chief  Justice  Fuller,  after 
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reviewing  the  cases,  that  the  voluntary 
joinder  of  the  parties  had  the  same  effect  for 
purposes  of  jurisdiction  as  if  they  had  been 
compelled  to  unite;  that  as  no'  application 
was  made  to  discontinue  as  to  the  three  plain- 
tiffs who  were  citizens  of  the  District  of  Co- 
lumbia, and  to  amend  the  complaint  and  pro- 
ceed with  the  cause  in  favor  of  that  one  of 
the  plaintiffs  alleged  to  be  a  citizen  of  Min- 
nesota, jurisdiction  as  to  four  plaintiffs 
could  not  be  maintained  on  the  theory  that 
when  the  trial  terminated  it  might  be  re- 
tained as  to  one.  Accordingly  the  judgment 
of  the  circuit  court  was  reversed. 

As,  then,  in  the  present  case  the  plaintiffs 
elected  to  assert  a  joint  claim  and  title  to  the 
land  in  dispute,  and  recovered  a  *joint  judg-[38S] 
ment  for  their  undivided  interests  therein, 
and  as  the  plaintiffs'  declaration  discloses 
no  Federal  question,  the  principles  of  the 
cited  cases  apply,  and  compd  a  dismissal  of 
the  suit  for  want  of  jurisdiction  .in  the  cir- 
cuit court. 

This  conclusion  withdraws  from  our  con- 
sideration the  errors  assigned  to  the  action 
of  the  courts  below  in  respect  to  the  defend- 
ant's several  pleas  of  lis  pendens. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed;  the  judgment  of  the  Circuit 
Court  is  likewise  reversed,  and  the  cause  is 
remanded  to  that  court  with  directions  to 
dismiss  the  action  for  want  of  jurisdiction. 


ADIRONDACK     RAILWAT     COMPANY, 
Plff.  in  Err., 

V. 

PEOPLK  OF  THE  STATE  OF  NEW  TORE. 

(See  8.  C.  Reporter's  ed.  835-860.) 

Vested  right  of  railway  eompatiy  to  ooimUitm 
land* — effect  of  filing  majy— impairment  of 
ohligation  of  contract, 

A  railroad  company's  right  to  take  lands  by 
eminent  domain,  so  long  as  It  Is  imezecuted 
.except  by  merely  filing  a  map  ot  a  proposed 
roate.  Is  not  vested  so  as  to  make  the  con- 
demnation of  the  land  by  the  state  for  other 
purposes  operate  as  an  Impairment  of  the  ob- 
ligation of  the  contract  with  the  railroad 
company,  when  the  company  was  organised 
under  genera]  statutes  which  provided  for  the 
alteration,  amendment,  or  repeal  of  corporate 
charters. 

[No.  439.] 

Argued  January  IS,  16, 1900.    Decided  Pek- 
ruary  96,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  New  York  to  review  a  de- 
cision affirming  a  judgment  which  reversed 
that  of  the  Appellate  Division  and  a£Bnned 
the  original  judgment  in  favor  of  the  Peo- 
ple of  the  State  enjoining  condemnation  pro- 
ceedings by  a  railroad  company.  Affirmed. 
See  same  case  below,  160  N.  Y.  225,  54  N. 
E.  689. 

Statement  by  Mr.  Chief  Justice  Fnlleri 
'This  is  a  writ  of  errer  to  a  judgment  offSSC] 
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th«  court  of  appeals  of  the  state  of  New 
York  affirming  a  final  judgment  of  the  su- 
preme court  of  New  York  perpetually  enjoin- 
ing the  Adirondack  Railway  Company  from 
taking  certain  lands  by  condemnation  pro- 
ceedings. The  People  of  the  State  of  New 
York  brought  the  action,  and  obtained  judg- 
ment at  a  special  term  of  the  supreme  court, 
which  was  reversed  by  the  appellate  divi- 
sion, 39  App.  Div.  34,  66  N.  Y.  Supp.  869, 
whose  order  was  in  turn  reversed  by  the 
court  of  appeals,  and  the  original  judgment 
affirmed.    160  N.  Y.  22S,  54  N.  E.  689. 

The  case  is  thus  stated  in  the  opinion  of 
the  court  of  appeals  by  Vann,  J.: 

"In  1882  the  Adirondack  Railway  Compa- 
ny was  incorporated  for  the  term  of  one 
thousand  years  to  construct  and  operate  a 
railroad  from  Saratoga  Springs  to  the  river 
St.  Lawrence,  near  the  city  of  Ogdensburg. 
It  was  a  reorganization  of  an  older  corpora- 
tion  known   as   the   Adirondack    Company, 
which  was  organized  in  1803,  under  the  pro- 
visions of  chapter  236  of  the  Laws  of  that 
year.    Prior  to  the  foreclosure  which   re- 
sulted in  the  reorganization,  the  Adirondack 
Company  had  constructed  a  railroad  from 
Saratoga   Springs   to   North   creek,  in   the 
ooimty  of  Warren,  and  this  railroad,  togeth- 
er with  the  right   to   extend   the  same,  be- 
came the  property  of  the  Adirondack  Rail- 
way Company,  which,  in  April,  1892,  applied 
to  the  railroad  commissioners  for  a  certifi- 
cate, under  chapter  565  of  the  Laws  of  1890, 
to  relieve  it  from  the  statutory  -obligation 
of  extending  its  lines ;  on  the  9th  of  May  fol- 
lowing, the  commissioners  issued  their   cer- 
tificate accordingly.    The  Adirondack  Rail- 
way Company,  thenceforth  called  the  defend- 
ant, made  no  attempt  to  extend  its  road  un- 
til the  early  part  of  1897,  when  a  survey  was 
made  for  a  proposed  extension  from  North 
creek  through  the  counties  of  Warren,  Ham- 
ilton, and  Ksaex,  to  the  outlet  of  Long  lake 
in  Hamilton  county,  vhere  it  was  expected 
that,  by  connecting  with  other  roads,  a  route 
would  be  secured  to  the  St.  Lawrence  river. 
Before  anything  fUrther  was  done  to  extend 
the  road,  certain  action,  taken  by  the  state, 
should  be  briefly  alluded  to. 
"In  1885  the  forest  preserve  was  created 
[337]by  statute,  embracing  "all  the  lands  now 
owned,  or  which  may  be  hereafter  acquired, 
by  the  state  of  New  York  within'  certain 
counties,  and  the  area  was  extended  by  sub- 
sequent legislation.    Laws  1886,  chap.  283; 
Laws  1887,  cha^.  639;  Laws  1893,  chap.  332. 
These  acts  required  said  lands  to  be  torever 
kept  as  wild  forest  lands,  and  provided  that 
they  should  not  be  sold,  leased,  or  taken  by 
any  corporation,  public  or  private.    A  forest 
commission   with   appropriate   powers   was 
created  to  care  for  the  forest  preserve,  and 
appropriations  were  made  from  time  to  time 
to  enable  it  to  properly  discharge  its  duties. 
"In  1890  the  forest  commission  was  au- 
tfliorized  to  'purchase  lands  so  located  within 
such  counties  as  include  the  forest  preserve, 
ms  shall  be  available  for  the  purposes  of  a 
state  park,'  and  in  1892  the  Adirondack  park 
was  establiahsd  and  placed  under  the  oontrol 
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of  said  commission.    Laws  1890,  chap.  37; 
Laws  1892,  chap.  707. 

"The  revised  Constitution,  which  went  in- 
to effect  on  the  Ist  of  January,  1805,  pro- 
vides that  'the  lands  of  the  state,  now  owned 
or  hereafter  acquired,  constituting  the  forest' 
preserve  as  now  fixed  by  law,  shall  be  forever 
kept  as  wild  forest  lands.  'They  shall  not  be 
leased,  sold,  or  exchanged,  or  be  taken  by 
any  corporation,  public  or  private,  nor  shall 
the  timber  thereon  be  sold,  removed,  or  de- 
stroyed.'    Const,  art  7,  i  7. 

"In  1895  the  legislation  relating  to  the 
forest  preserve  and  the  Adirondack  park 
was  extended  by  the  fisheries,  game,  and  for- 
eet  law,  and  it  was  declared  by  §  290  that 
'such  park  shall  be  forever  reserved,  main- 
tained, and  cared  for  ae  ground  open  for 
the  free  use  of  all  the  people  for  their  health 
and  pleasure,  and  as  forest  lands  necessary 
to  the  preservation  of  the  headwaters  of  the 
chief  rivers  of  the  state,  and  a  future  timber  . 
supply;  and  shall  remain  part  of  the  forest 
preserve.'  Laws  1895,  chap.  395,  Si  270, 
295.  During  the  same  year  the  forest  com- 
mission was  authorized  to  purchase  80,000 
acres  for  the  use  of  the  Adirondack  park. 
Laws  1895,  chap.  561.  In  1897  an  act  was 
passed,  the  object  of  which,  aooording  to  its 
title,  was  'to  provide  for  the  acquisition  of 
land  in  the  territory  embraced  m  the  Ad- 
irondack park,  and  making  an  appropria- 
tion therefor."  Laws  1897,  chap.  220.  By 
this  act  the  appointment  *of  a  forest  preserve[3381 
board  was  authorized,  and  it  was  made  its 
duty  'to  acquire  for  the  state,  by  purchase 
or  otherwise,  land,  structures,  or  waters,  or 
such  portion  thereof  in  the  territory  em- 
braced in  the  Adirondack  park,  as  defined 
and  limited  by  the  fisheries,  game,  and  forest 
law,  as  it  may  deem  advisable  for  the  inter- 
ests of  the  state.'  Section  3  of  said  act  pro- 
vides that  'the  forest  preserve  board  may 
enter  on  and  take  possession  of  any  land, 
structures,  and  waters  in  the  territory  em- 
braced in  the  Adirondack  park,  the  appro- 
priation of  which  in  its  judgment  shall  be 
necessary  for  the  purposes  specified  in  i  290 
of  the  fisheries,  game,  and  forest  law,  and  in 
S  7  of  article  7  of  the  Constitution.'  It  is 
provided  by  the  next  section  that  'upon  the 
request  of  the  forest  preserve  board  an  ao- 
curate  description  of  such  lands  so  to  be  ap- 
propriated shall  be  made  by  the  state  engi- 
neer and  surveyor,  or  the  superintendent  of 
the  state  land  survey,  and  certified  by  him 
to  be  correct,  and  such  board,  or  a  majority 
thereof,  shall  indorse  on  such  description 
a  certificate  stating  that  the  lands  described 
therein  have  been  appropriated  by  the  state 
for  the  purpose  of  making  them  a  part  of 
the  Adirondack  park;  and  such  description 
and  certificate  shall  be  filed  in  the  office  of 
the  secretary  of  state.  The  forest  preserve 
board  shall  thereupon  serve  on  the  owner  of 
any  real  property  so  appropriated  a  notice 
of  the  filing  and  the  date  of  filing  of  such 
description,  and  containing  a  general  de- 
scription of  the  real  property  belonging  to 
such  owner  which  has  been  so  appropriated; 
and  from  the  time  of  such  service,  the  entry 
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upon  and  appropriation  by  tlie  state  of  the 
real  property  described  in  sucli  notice  for  the 
uses  and  purposes  above  specified  shall  be 
deemed  complete,  and  thereupon  such  prop- 
erty shall  be  deemed  and  be  the  property  of 
the  state.  Such  notice  shall  be  conclusive 
evidence  of  an  entry  and  appropriation  by 
the  state.  S  ^  Provision  is  made  by  the 
next  section  for  the  payment  for  lands  so 
taken,  and  for  damages  resulting  from  the 
appropriation  by  agreement  with  the  owner 
and  the  delivery  of  a  certificate  payable  by 
the  state  treasurer  upon  the  warrant  of  the 
comptroller.  !  6.  If  the  forest  preserve 
board  is  unable  to  agree  with  the  owner  upon 
[S89]*the  value  of  the  property  appropriated,  the 
owner,  within  two  years  after  the  service  up- 
on him  of  the  notice  of  appropriation,  may 
present  a  claim  for  the  value  of  the  land  to 
the  court  of  claims,  which  has  jurisdiction 
to  hear  and  determine  the  same  and  to  render 

Judgment  thereon.  The  amount  of  the  final 
udgment  is  payable  by  the  treasurer  upon 
the  warrant  of  the  comptroller.  {  6.  No 
provision  is  made  by  the  act  for  the  pay- 
ment of  any  lien  upon  the  lands  except  that 
when  a  judgment  for  damages  is  rendered, 
and  it  appears  that  there  is  a  lien  or  encum- 
brance upon  the  propeity  impropriated,  the 
amount  thereof  snail  be  stated  in  the  judg- 
ment, and  the  comptroller  may  deposit  the 
amount  awarded  in  the  proper  banlc  to  be 
paid  and  distributed  to  the  person  entitled 
to  the  same  as  directed  by  the  judgment. 
{19.  The  sum  of  $600,000  was  appropriated 
for  the  purposes  specified  in  the  act,  and  the 
oomptroller  was  authorized  to  borrow  $400,- 
000  more  upon  the  request  of  the  forest  pre- 
serve board  to  be  expended  under  its  direc- 
tion. ' 

"On  the  eth  of  August,  1897,  after  certain 
negotiations  with  the  owners  of  a  part  of  an 
extensive  tract  of  land  known  as  the  Totten 
A  Orossfleld  purchase,  the  forest  preserve 
board  passed  a  resolution  accepting  the  offer 
of  the  owners  of  about.18,000  acres  of  town- 
ship 23,  and  32,000  acres  of  township  16  of 
that  purchase  for  the  sum  of  $149,000,  of 
which  $99,000  was  for  the  land  and  $60,000 
was  for  certain  improvements  at  Indian  lake 
for  the  use  of  the  state,  to  he  made  in  accord- 
ance with  the  plans  and  specifications  to  be 
furnished  by  tne  state  engineer.  Township 
16  of  the  Totten  &  Crossfleld  purchase  lies, 
as  is  admitted  in  the  answer,  'wholly  within 
the  lx>unds  of  the  forest  preserve  and  also  of 
the  Adriondaek  park.'  Upon  the  16th  of 
Au^st,  1897,  a  representative  of  the  state 
engineer  with  a  surveying  party  b^an  snr- 
veying  at  Indian  lake  for  the  purpose  of  con- 
structing a  dam  at  its  mouth  in  order  to 
stow  water  for  the  use  of  the  Champlain  ca- 
nal and  for  water  power  on  the  Hudson  river. 
Upon  the  completion  of  the  survey  plans  and 
specifications  were  prepared  and  the  con- 
struction of  the  dam  was  commenced. 
"September  18,  1897,  the  defendant  caused 
[S40]a  map  and  profile  *to  be  filed  in  the  counties 
of  Hamilton,  Warren,  and  Essex  for  the  ex- 
tension of  its  road  across  township  16,  which 
the  forest  preserve  board  had  agreed  to  pur- 
chase as  aforesaid,  and  which  lies  partly  in 
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each  of  said  three  counties.  It  also  gave  no- 
tice of  such  filing  to  the  occupants  as  re> 
quired  by  statut^  but  did  nothing  elsst 
About  the  lat  of  October  following,  as  the 
owners  were  about  to  convey  to  the  Btat« 
the  lands  covered  by  the  resolution  of  August 
0,  and  receive  their  money,  thOT  were  re- 
strained from  so  doing  by  an  injunction  is- 
sued in  an  action  brought  by  the  Adirondack 
Railway  Company  against  them.  There- 
upon thqr  placed  the  deed  in  escrow  to  be  de- 
livered when'  the  injunction  was  dissolved, 
made  another  deed  embracing  the  same  prem- 
ises, except  the  land  deacribM  in  the  rauroad 
survey,  aelivered  it  to  tbje  forest  preserve 
board,  and  received  the  $9!l,000,  according  to 
agreement.  Immediate  steps  were  taken  to 
vacate  the  injunction,  but  they  were  not  at 
first  successful,  and  on  the  7th  of  October  tha 
forest  preserve  board  met,  and,  learning  that 
the  justice  who  granted  the  injunction  had 
declined  to  vacate  it,  they  took  steps  to  ap- 
propriate the  land  in  question  for  a  park  un- 
der the  power  of  eminent  domain.  The  state 
en^neer  having  furnished  a  description  in 
writing  of  the  S-rod  strip,  which  the  defend- 
ant desires  for  a  railroaa,  and  certified  that 
the  same  was  correct,  the  three  members  of 
the  forest  preserve  board,  acting  under  chap- 
ter 220  of  the  Laws  of  1897,  annexed  thereto 
a  certificate  of  condemnation  and  signed  the 
same  as  the  forest  preserve  board,  in  thesa 
words:  'State  of  New  York,  county  of  Al- 
bany, city  of  Albany,  ««.  We,  Timothy  L. 
Woodruff,  Charles  H.  Baboock,  and  Campbell 
W.  Adams,  being  the  forest  preserve  board, 
acting  under  and  in  pursuance  to  an  act  of 
the  legislature  of  the  state  of  New  York,  be- 
ing chapter  220  of  the  Laws  of  1897,  entitled 
"iji  Act  to  Provide  for  the  Acquisition  of 
Land  in  the  Territory  Embraced  m  the  Adi- 
rondack Park  and  Making  an  Appropriation 
Therefor,"  do  hereby  certify  that  the  lands 
in  township  16,  Totten  ft  Crossfield  purchase, 
in  the  counties  of  Hamilton,  Essex,  and  War- 
ren, of  the  state  of  New  York,  described  in 
the  foregoing  certificate  of  the  state  engi- 
neer, have  b^n  and  hereby  are  *duly  appro-[841] 
priated  by  the  state  of  New  York  for  the  pur- 
pose of  making  them  a  part  of  the  Adiron- 
dack paric'  iniese  papers,  indorsed  'State 
fngineer'a  certificate  and  description  and  for- 
est preserve  board's  certificate  of  condemna- 
tion,' were  filed  in  the  office  of  the  secretary 
of  state  on  the  7th  of  October,  1897.  On  the 
same  day  a  notice  of  this  action  of  the  board 
with  a  general  description  of  the  property 
appropriated  and  a  copy  of  the  papers  above 
mentioned,  were  served  on  William  McEch- 
ron,  the  president  of  the  Indian  River  Com- 
pany, which  then  owned  the  lands  involved. 
This  service  was  made,  as  the  special  term 
is  presumed  to  have  found,  at  ten  minutes 
before  noon.  On  the  same  day  the  defendant 
began  proceedings  to  condemn  said  strip  for 
the  purpose  of  otending  its  railroad,  but,  as 
the  special  term  is  also  presumed  to  have 
found,  they  did  not  file  the  lis  pendens  until 
afternoon,  and  hence  not  until  %S*fr  Uu 
aforesaid  proceeding  in  behalf  of  the  statb 
had  been  completed.  No  notice  of  condem- 
nation was  served  on  the  defendant. 

176  V.  M. 


Digitized  by 


Google 


1899.        AoiBOBDACK  Railway  Co.  y.  Pboplb  of  thb  Btatb  or  Nbw  Yobx. 


S41 


"On  the  2d  of  March,  1898,  the  injunction 
restraining  the  conveyance  of  said  land*  to 
the  state  was  reversed  on  appeal  by  the  ap- 

SeUat«  division,  and  thereupon  the  original 
eed  in  escrow  was  delivered  and  recorded. 
The  defendant  went  on  with  its  condemna- 
tion proceedings  until  it  was  restrained  1^  a 
temporary  injunction  granted  in  this  action, 
which  was  brought  to  restrain  that  company 
and  the  other  Mfendants  from  further  con- 
tinuing the  proceedings  to  condemn. 

"The  defendant  alone  answered,  and  after 
a  trial  the  special  term  rendered  judgment 
tur  the  people,  perpetually  enjoinins  it  from 
taking  the  land.  Upon  appeal  the  judgment 
was  reversed  by  the  appellate  division  and  a 
new  trial  ordered,  by  a  divided  vote,  upon 
tJie  ground  that  tiie  company,  by  the  filing 
of  its  map  on  the  18th  of  September,  had  im- 
pressed upon  the  land  a  lien  that  was  good 
as  iwainst  the  state  of  New  York.  The  peo- 
ple have  appealed  to  this  court,  giving  the 
usual  stipulation  for  judgment  absolute." 

Ur.  R.  Bnraluun  MoSat  ar^ed  the 
cause  and  filed  a  brief  for  plaintiff  in  error : 

The  authority  and  right  granted  the  old 
Adirondadc  Company  to  construct  its  road 
to  a  point  on  the  St.  Lawrence  river  upon 
complying  with  the  provisions  of  the  ittil- 
road  law  was  a  valid  franchise  or  grant  by 
the  state,  having  all  the  obligatory  force  of 
a  contract,  and  is  a  property  right  of  value. 

Atlantio  <t  0.  R.  Co.  v.  Oeorgia,  98  U.  S. 
365,  S6  L.  ed.  187 1  Piene  v.  Emery,  32  N. 
H.  484;  Uorgan  v.  Louisiana,  93  U.  S.  217, 
23  L.  ed.  860 ;  Fall  v.  Sullivan  R.  Oo.  Bnin- 
ner,  Coll.  Gas.  613,  Fed.  Oas.  No.  6,948;  New 
Orleans,  B.  Fort  <£  Lake  R.  Oo.  v.  Delamore, 
114  U.  S.  608,  29  L.  ed.  247,  6  Sup.  Ct  Rep. 
1000;  East  Baginaio  Salt  Mfg.  Oo.  v.  East 
Saginaw,  13  Wall.  378,  20  L.  ed.  611;  Far- 
rington  r.  Tennessee,  96  U.  8.  683,  24  L.  ed. 
550 ;  Oeorgia  P.  B.  Co.  v.  Wilks,  86  Ala.  482, 
6  So.  34;  Boston  d  L.  R.  Corp.  v.  Salem  <£ 
L.  R.  Co.  2  Gray,  1 ;  Piqua  Branch  of  State 
Bank  v.  Knoop,  16  How.  369,  14  L.  ed.  977 ; 
Stitte  ea  ret.  Prosecuting  Atty,  r.  Oommer- 
eial  Bank,  10  Ohio,  636. 

The  decision  in  Re  Washington  Park 
Comrs.  66  N.  Y.  144,  147,  relied  on  by  ad- 
verse eoimsel,  that  until  final  confirmation 
of  the  report  of  commissioners  of  appraisal 
the  owners  of  land  taken  for  a  public  use 
have  no  vested  interest  in  the  damages  as- 
sessed, or  to  be  assessed,  is  a  very  different 
proposition  from  saving  that  the  right  of  a 
corpora ticni  under  l^slative  grant  to  ac- 
quire by  exercise  of  the  right  of  eminent  do- 
main a  right  of  wayover  lands  between  speo- 
ified  termini  ia  in  no  sense  a  property  right, 
and  can  be  cot  off  by  the  legislature  at  will 
and  without  compensation. 

On  the  e3q>iration  of  fifteen  days  after 
the  plaintiff  ui  error  had  filed  its  maps  and 
profiles  and  served  notice  of  such  filing  up- 
on the  occupants  of  the  land  over  which  it 
had  located  ity  route,  no  application  having 
been  made  by  any  party  to  change  such  lo- 
cation, it  was  vested  with  a  completed  right 
of  action  to  condemn  that  land  for  the  pur- 
poses of  its  right  of  way,  and  no  transfer  of 
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such  land  to  any  person  or  to  the  state  could 
free  it  from  a  liability  to  be  so  condemned. 

Rochester  H.  <t  L.  R.  Co.  v.  New  York,  L. 
E.  <t  W.  R.  Co.  110  N.  Y.  128,  17  N.  B.  680; 
Suburhan  Rapid  Transit  Co.  v.  New  York, 
128  N.  Y.  610,  28  N.  £.  525;  Pooantico 
M'ateneorks  Co.  v.  Bird,  130  N.  Y.  249,  29 
N.  E.  246. 

Assuming  that  the  right  acquired  is  a 
lien,  the  case  of  Watson  v.  New  York  C.  R. 
Co.  47  N.  Y.  157,  is  not  in  point  It  is  an 
authority  simply  for  the  proposition  that 
the  legislature  has  the  power  to  change  a 
given  remedy,  so  long  as  it  does  not  take 
away  all  remedy  or  impair  or  destroy  the 
right.  It  is  distinguishable  at  once  from 
the  case  at  bar,  where  taking  away  the  stat- 
utory lien  upon  the  6-rod  strip  deprives  the 
plaintiff  in  error  for  all  time  of  its  vested 
right  to  continue  the  construction  of  its  Iin« 
of  railroad. 

The  distinction  between  an  act  which  af- 
fects merely  a  remedy,  and  one  which  de- 
stroys the  very  right  itself,  has  been  care- 
fully preserved  in  a  long  line  of  decisions  in 
this  court. 

Ounn  V.  Barry,  16  Wall.  610,  21  L.  ed. 
212;  Edwards  v.  Kearzey,  96  U.  S.  604,  24 
L.  ed.  797;  Planters'  Bank  v.  Sharp,  6  How. 
301, 12  L.  ed.  447;  Oreen  v.  Biddle,  8  Wheat. 
1,6  L.  ed.  647;  Walker  y.  Whitehead,  16 
Wall.  314,  21  L.  ed.  367;  Antoni  v.  Oreen- 
how,  107  U.  S.  776,  27  L.  ed.  471,  2  Sup.  Ct. 
Rep.  91;  Morley  v.  Lake  Shore  <£  U.  8.  R. 
Oo.  146  U.  S.  170,  36  L.  ed.  925,  13  Sup.  Ot. 
Rep.  64;  Brine  v.  Hartford  P.  Ins.  Co.  96 
U.  S.  637,  24  E.  ed.  862. 

From  the  side  of  the  railroad  it  is  appar- 
ent that  the  statute  gave  and  was  intended 
to  give  an  exclusive  vested  right  to  con- 
stinict,  maintain,  and  operate  its  railroad 
over  the  land  so  designated. 

Sioua  City  i  D.  M.  R.  Oo.  v.  Chicago,  M. 
i  St.  P.  R.  Oo.  27  Fed.  Rep.  770;  Davis  r. 
Titusville  d  0.  O.  R.  Oo.  114  Pa.  308,  6  Atl. 
736;  Denver  d  R.  O.  R.  Oo.  v.  Ailing,  99  U. 
S.  468,  26  L.  ed.  438;  Morris  d  B.  R.  Oo.  t. 
Blair,  9  N.  J.  Eq.  636. 

No  quc«tion  is  here  involved  of  the  bind- 
ing effect  upon  this  court  of  the  decisions  of 
the  state  ccMirts  of  New  York. 

Oormley  v.  Clark,  184  U.  S.  338,  33  L.  ed. 
900,  10  Sup.  Ct.  Rep.  664;  Stutsman  County 
v.  Wallaee,  142  U.  8.  293,  36  L.  ed.  1018,  12 
Sup.  Ct.  Rep.  227 ;  Buoher  v.  Cheshire  R.  Oo. 
126  U.  8.  666,  31  L.  ed.  796,  8  Sup.  Ot  Rep. 
974;  Burgess  v.  Seligman,  107  U.  8.  33,  27 
L.  ed.  366,  2  Sup.  Ct  Rep.  10;  Norton  v. 
Shelby  County,  118  U.  8.  440,  30  L.  ed.  186, 
fl  Sup.  Ct  Rep.  1121;  Bute  v.  Muscatine,  8 
Wall.  682.  suh  nom.  United  States  ea  rel. 
Butz  V.  Muscatine,  19  L.  ed.  403;  Wade  v. 
Travis  County,  174  U.  S.  499,  43  L.  ed.  1000, 
19  Sup.  Ct.  Rep.  716 ;  Pease  v.  Peck,  18  How. 
599,  15  li.  ed.  520;  Louisville  d  N.  R.  Co.  v. 
Palmes,  109  U.  8.  257,  27  L.  ed.  026,  3  Sup. 
Ct  Rep.  193. 

Nor  will  this  court  accept  as  conclusive 
a  decision  of  the  state  court  after  the  rights 
of  the  psu'ties  have  become  fixed. 

East  Alabama  R.  Co.  v.  Doe  ea  dem.  Viss- 
Cher,  114  U.  8.  363,  29  L.  ed.  141,  6  Sup.  Ct 
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B^.  869;  Bunoomhe  County  Comrs.  v.  Tom- 
tney,  IIS  U.  S.  127,  29  L.  ed.  306,  S  Sup.  Ct. 
Rep.  623,  1186;  Anderson  t.  Banta  Anna, 
116  U.  S.  362.  29  L.  ed.  635,  6  Sup.  Ct  Rep. 
413;  Bollea  t.  Brimfield,  120  U.  S.  763,  30 
L.  ed.  788,  7  Sup.  Ct  Rep.  736;  Oertnan 
Sow.  Bank  r.  Franklin  County,  128  U.  S. 
638,  32  L.  ed.  524,  9  Sup.  Ct  Rep.  159 ;  Fol- 
som  V.  Ninety  Bia  Twp.  159  U.  S.  626,  40  L. 
«d.  283,  16  Sup.  Ct  Rep.  174. 

A  single  decision  of  the  highest  court  of 
a  state,  even  when  construing  the  words 
In  a  deed  or  will,  and  so  affecting  title  to 
real  estate,  is  not  cooclusive  upon  this  court, 
but  only  when  these  words  have  hy  a  series 
of  decisions  become  a  settled  rule  of  prop- 
erty. 

Barber  y.  Pittthurgh,  Ft.  W.  <£  O.  R.  Co. 
166  U.  8.  100,  41  L.  ed.  933,  17  Sup.  Ct  Rep. 
488. 

The  state  cannot  deprive  the  plaintiff  in 
«rror  of  its  vested  property  rights  under  any 
pretended  exercise  of  the  reserved  power; 
nor  in  any  other  way  except  by  a  direct  talc- 
ing upon  a  lawful  exercise  of  one  otf  its  sov- 
ereign powers. 

People  V.  O'Brien,  111  N.  Yi  1,  2  L.  R.  A. 
255,  18  N.  E.  692;  Morawetz,  Corp.  f  1098; 
Hamilton  Oaalight  <£  Coke  Co.  t.  Hamilton 
City,  146  U.  8.  258,  36  L.  ed.  963,  13  Sup. 
Ct.  Rep.  90;  Shields  v.  Ohio,  95  U.  S.  324, 
24  L.  ed.  359;  Inland  Fisheries  Comrs.  v. 
Holyoke  Water  Power  Co.  104  Ifass.  461,  0 
Am.  Rep.  247 ;  Holyoke  Co.  v.  Lyman,  15 
Wall.  500.  21  L.  ed.  133;  Com.  v.  Bsiea  Co. 
13  Gray,  239 ;  8t.  Louis,  I.  M.  d,  Ht.  P.  R.  Co. 
V.  paul,  173  U.  8.  408,  43  L.  ed.  748,  19  Sup. 
Ct.  Rep.  419 ;  Georgia  R.  <C  Bkg.  Co.  v.  Smith, 
128  U.  S.  174, 32  L.  ed.  377,  9  Sup.  Ct  Rep. 
47:  Pearson  v.  Great  Jforthem  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct  Rep. 
705;  Bank  of  Commerce  v.  Tennessee,  IW 
U.  S.  416.  41  L.  ed.  211,  16  Sup.  Ct  R^. 
1113;  Houston  A  T.  C.  R.  Co.  v.  Teaas,  170 
U.  S.  243,  42  L.  ed.  1023,  18  Sup.  Ct  Rq>. 
610. 

The  oonstituUonal  provision  that  all  lands 
within  the  limits  of  the  forest  preserve,  then 
owned  or  thereafter  acquired  by  the  state, 
should  be  forever  kept  as  wild  forest  lands, 
and  should  not  be  leiised,  sold,  or  exchanged, 
or  be  taken  by  any  corporation,  public  or 
private,  and  that  the  timber  thereon  should 
not  be  removed  or  destroyed, — cannot  de- 
feat or  impair  the  obligation  of  the  state  to 
this  plaintiff  in  error. 

Houston  d  T.  C.  R.  Co.  ▼.  Temas,  170  U.  S. 
243.  42  L.  ed.  1023,  18  Sup.  Ct  Rep.  610; 
Edwards  v.  Kearzey,  06  V.  S.  604,  24  L.  ed. 
797;  Gunn  v.  Barry,  16  Wall.  610,  21  L.  ed. 
212. 

The  I^slature  may  prescribe  the  kind  of 
notice  and  the  mode  in  which  it  shaJl  be 
made,  but  cannot  dispense  with  all  notice. 

Scott  y.  Toledo,  36  Fed.  Rep.  397,  1  L.  R. 
A.  688. 

This  court  has  invariably  held  that  due 
process  of  law  requires  a  hearing  before  it 
shall  finally  condemn. 

UeUillen  t.  An<l«raon,  96  U.  S.  37,  24  L. 
•d.  335;  Davidson  v.  New  Orleans,  96  U.  S. 
•7,  24  L.  ed.  616;  Huling  y.  Kaw  Valley  £. 
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d  Improv.  Co.  130  U.  S.  559,  32  L.  ed.  1049, 
9  Sup.  Ct  Rep.  603 ;  Mississippi  d  B.  River 
Boom  Co.  V.  Patteison,  98  U.  S.  406,  25  L. 
ed.  207;  United  States  v.  Jones,  109  U.  8. 
513,  27  L.  ed.  1015,  3  Sup.  Ct  Rep.  346; 
Kentucky  Railroad  Tarn  Cases,  116  U.  8.332, 
suh  nom.  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v. 
Kentucky,  29  L.  ed.  417,  6  Sup.  Ct  Rep.  67 ; 
Staie  Railroad  Tax  Cases,  92  U.  S.  575,  suh 
nom.  Taylor  v.  Secor,  23  L.  ed.  683 ;  Spencer 
V.  Merchant,  125  U.  S.  356,  31  L.  ed.  767,  8 
Sup.  Ct  Rep.  921;  Castillo  v.  McConnico, 
168  U.  S.  674,  42  L.  ed.  622,  18  Sup.  Ct  Rep. 
229;  Williams  v.  Albany  Supers.  122  U.  8. 
154,  30  L.  ed.  1088.  7  Sup.  Ct  Rep.  1244; 
Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  421,  38  L.  ed.  1031.  14  Sup.  Ct 
Rep.  1114;  Holden  v.  Hardy,  169  U.  8.  380, 
42  L.  ed.  790,  18  Sup.  Ct  Rep.  383;  Lawton 
V.  SteOe,  152  U.  8. 137,  38  L.  ed.  388, 14  Sup. 
Ct  Rep.  499;  Bellingham  Bay  d  B.  C.  R.  Co. 
V.  New  Whatcom,  172  U.  8.  318,  43  L.  ed. 
461,  19  Sup.  Ct  Rep.  206;  Hagar  v.  Reclama- 
tion Diet.  NO.J08,  111  U.  8.  701,28  L.  ed. 
569, 4  Sup.  Ct  ts/ep.  663 ;  Hurtado  ▼.  Calif  or- 
nio.  110  U.  8.  616.  28  L.  ed.  232,  4  Sup.  Ct 
Rep.  Ill,  292;  Windsor  v.  MeVeigh,  93  U.  8. 
274,  23  L.  ed.  914. 

And  the  law  is  really  the  same  in  New 
York. 

Rensselaer  d  S.  R.  Co.  v.  Daois,  43  N.  Y. 
146 ;  People  ex  rel.  Witherbee  v.  Essex  Coun- 
ty Supers.  70  N.  Y.  234;  PeopU  v.  Turner, 
117  N.  Y.  236,  22  N.  E.  1022. 

Jfr.  Edward  Winslow  Palce  argued 
the  cause  and  filed  a  brief  for  defendant  in 
error: 

The  license  to  exercise  the  right  of  emi- 
nent domain  will  not  be  given  except  by 
plain,  unambiguous  words. 

Re  Poughkeepsie  Bridge  Co.  108  N.  T. 
483.  15  N.  E.  601 ;  New  York  d  H.  R.  Co.  r. 
Kip,  46  K  Y.  646,  7  Am.  Ra>.  386;  Be  Bo- 
ton  d  A.  R.  Co.  68  N.  Y.  674. 

If  S  6  of  the  railroad  law  by  the  filing  of 
the  map  and  Che  expiration  of  fifteen  days 
makes  a  lien  upon  we  land,  then  it  is  nn- 
con8tituti<H>aI  and  void  because  it  takes  pri> 
vate  property  without  notice;  i.  «.,  without 
due  process  of  law. 

Kentucky  Railroad  Tax  Oases,  115  U.  8. 
331,  sub  nom.  Oinoinnati,  N.  0.  d  T.  P.  R. 
Co.  r.  Kentucky,  29  L.  ed.  416,  6  Sup.  Ct 
Rep.  67. 

The  filing  of  the  map  only  proposed  the  lo. 
cation,  and  the  location  was  made  cmly  bj 
the  expiration  of  the  fifteen  days  or  the  final 
determination  of  the  ocnnmissioners  or  the 
court,  and  until  then  the  railroad  company 
could  not  b^n  proceedings  to  take  land  by 
the  right  of  eminent  domain. 

Ro^iester,  H.  d  L.  R.  Co.  v.  New  York,  L. 
E.  d  W.  R.  Co.  110  N.  Y.  128,  17  N.  E.  680; 
Re  Long  Island  R.  Co.  45  N.  Y.  364 ;  People 
ex  rel.  Erie  d  G.  Valley  R.  Co.  r.  Tubbs,  49 
N.  Y.  356;  Re  Washington  Park  Comrs.  36 
K  Y.  144;  WallkUl  Valley  R.  Co.  v.  Norton, 
12  Abb.  Pr.  N.  8.  317 ;  New  York  d  B.  R.  Co. 
V.  Godwin,  12  Abb.  Pr.  N.  8.  21,  62  Barb.  85; 
Re  Niagara  FcUls  d  W.  B.  Co.  46  Hun,  94; 
Poconttco  Waterworks  Co.  v.  Bird,  130  N. 
Y.  249,  29  N.  E.  246;  New  York  C.  d  H.  R, 
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R.  Co.  y.  AUridge,  133  N.  Y.  83,  17  L.  R.  A. 
616.  32  N.  E.  50;  Arehihald  v.  Hew  York  0. 
i  H.  R.  R.  Co.  157  N.  Y.  674,  52  N.  E.  667. 

The  forest  preserve  has  been  made  by  the 
state  with  the  deliberate  intention  of  ex- 
cluding corporations,  and  particularly  rail- 
road corporations,  from  it. 

Re  Boston  d  A.  R.  Co.  53  N.  Y.  674; 
Buburban  Rapid  Transit  Co.  r.  New  York, 
128  N.  Y.  610,  28  N.  E.  525. 

The  act  under  which  the  appropriation 
was  made  provides  for  service  upon  and  com- 
pensation to  the  owner  only,  and  vests  the 
whole  title  in  the  state  free  of  all  liens,  and 
is,  notwithstanding,  constitutional. 

Watson  V.  KewTork  O.  R.  Co.  47  K.  Y. 
157. 

Chapter  220  of  the  New  York  Laws  of 
1807  is  constitutional  and  valid. 

Beekman  r.  Saratoga  <£  8.  R.  Co.  3  Paige, 
46,  22  Am.  Dec.  670 ;  Variok  v.  Smith,  5 
Paige,  137,  28  Am.  Dec.  417;  Bloodgood  r. 
Mohawk  d  B.  Rivers  R.  Co.  14  Wend.  51,  18 
Wend.  0,  31  Am.  Dec.  313;  Sweet  v.  Rechel, 
169  U.  S.  380,  40  L.  ed.  188,  16  Sup.  Ot  Rep. 
43;  Davidson  v.  ^eto  Orleans,  06  U.  S.  97,  24 
L.  ed.  616;  Castillo  t.  MeConnioo,  168  U.  S. 
674,  42  L.  ed.  622,  18  Sup.  Ct.  B«p.  229; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383 ;  Orient  Ins.  Co.  v. 
Dagqs,  172  U.  S.  657,  43  L.  ed.  652,  19  Sup. 
Ct.  Rep.  281. 

That  the  act  does  not  give  to  the  land- 
owner the  right  to  be  heard  as  to  whether 
his  land  should  be  taken  is  a  legislative,  not 
a  judicial,  question. 

Jte  Ponghkeepsie  Bridge  Oo.  108  N.  Y. 
483,  16  N.  E.  601;  Mississippi  d  R.  River 
Boom  Co.  V.  Patterson,  98  U.  S.  403,  26  L. 
ed.  206;  United  States  v.  Jottes,  109  U.  S. 
613,  27  L.  ed.  1015,  3  Sup.  Ct  R^.  846; 
Bauman  v.  Ross,  167  U.  S.  574,  42  L.  ed.283, 

17  Sup.  Ct  Rep.  966 ;  Backus  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  567,  42  L.  ed.  863, 

18  Sup.  Ct  Rep.  445. 

[342]    'Mr.  Chief  Justice  FnUer  delivered  the 
opinion  of  the  court: 

The  court  of  appeals  ruled  that  on  the 
record  it  must  be  presumed  that  all  the  facta 
warranted  by  the  evidence  and  necessary  to 
support  the  judgment  were  found  by  the 
courts  below;  that  it  was  to  be  assimiea  that 
the  condemnation  proceedings  instituted  by 
the  forest  preserve  board  were  fully  com- 
pleted as  required  by  the  statute  of  1897  be- 
fore proceedings  to  condemn  on  its  part  were 
commenced  by  the  railroad  company;  and 
that,  thereby,  if  the  condemnation  act  under 
which  the  board  prooeeded  was  valid,  title 
to  the  strip  of  land  in  question  passed  to  the 
■tate,  became  a  part  ox  the  forest  preserve, 
•ad  the  railroad  company  was  forbidden  by 
the  Constitution  to  talce  it  The  court  sus- 
tained the  validity  of  the  law,  and,  without 
discussing  "whether  the  state  became  the 
equitable  owner  through  contract,  posses- 
sion, and  performance,"  held  that  "it  became 
the  legal  owner  through  the  power  of  emi- 
nent domain." 

Plaintiff  in  error  eontends,  in  substance: 


to  construct  its  road  over  the  6-rod  strip  in 
question,  and  to  talce  that  strip  by  the  exer- 
cise of  the  power  of  eminent  domain,  and 
that  the  condemnation  features  of  the  act 
of  1897,  as  construed  by  the  court  of  appeals, 
are  void  because  impairing  the  obligation  of 
the  contract;  that  the  condemnation  features 
of  the  act  as  construed  to  confer  authority 
on  the  state  to  acquire,  by  the  proceedings  in 
question,  title  to  tne  6-rod  strip  are  unconsti- 
tutional and  void  in  that  they  authorize  the 
taking  from  plaintiff  in  error  its  vested  prop- 
erty right  to  construct,  maintain,  and  oper- 
ate its  railroad  over  said  strip,  "without 
any  notice  whatsoever  or  opportunity  to  be 
heard,  and  without  the  making  of  any  com- 
pensation therefor;"  that  the  proceedings 
authorized  by  the  act  of  1897  do  not  oonsU* 
tute  due  process  of  law. 

Section  1  of  article  VIIL  of  the  Constitu- 
tion of  New  York  authorized  the  formation 
of  corporations  under  general  laws,  and  by 
special  act  (for  municipal  purposes  and)  in 
cases  where  in  the  judgment  of  the  legisla- 
ture the  objects  of  the  corporation  'could  not[34S] 
be  attained  under  general  laws,  but  pro- 
vided that  "all  general  laws  and  special  acts 
passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed." 

The  Adirondack  Company  was  organized 
in  1863  under  the  general  railroad  law  of 
New  York  of  April  2,  1860,  which  reserved 
the  right  of  the  legislature  to  "at  any  time 
annul  or  dissolve  any  incorporation  formed 
under  this  act" 

The  Revised  Statutes,  in  force  from  182* 
to  1882,  provided:  "The  charter  of  every 
corporation  that  shall  hereafter  be  grsmted 
by  the  legislature  shall  be  subject  to  altera- 
tion, suspension,  and  repeal,  in  the  discre* 
tion  of  the  l^slature." 

By  an  act  of  March  31,  1865,  the  Adiron- 
dack Company  was  authorized  to  "amend  its 
articles  of  association  so  as  to  enable  it,  un- 
der the  ^eral  law,  to  extend  its  railroad  to 
some  point  on  Lake  Ontario  or  river  St 
Lawrence." 

April  25,  1867,  the  railroad  law  of  April 
2,  1850,  was  amended  so  as  to  provide  tiiat 
if  corporations  formed  under  the  act  should 
not  within  five  years  after  the  filing  and  T9- 
cording  of  its  articles  of  association  com- 
mence construction  or  finish  its  road  and 
put  it  in  operation  within  ten  years,  its  cor- 
porate existence  and  powers  should  cease. 

In  1882  the  railroad  of  the  Adirondack 
Company  extended  from  Saratoga  Springs 
to  North  creek,  and  in  that  year  the  Adiron- 
dack Railway  Company  acquired  all  the 
rights  of  the  Adirondack  Company,  and,  un- 
der the  reorganization  laws  of  New  York, 
organized  itself  with  a  life  of  a  thousand 
years. 

The  83d  section  of  the  railroad  law  of 
June  7,  1800,  provided  as  follows  [chap. 
665] :  "A  railroad  corporaticm,  reorganized 
under  the  provisions  of  law,  relating  to  the 
formation  of  new  or  reorganized  corpora- 
tions upon  the  sale  of  their  proper^  or  fran- 
chise, shall  not  be  compelled  or  required  to 
extend  its  road  beyond  the  portion  thereof 


that  it  possessed  by  contract  a  vested  right   oonstructed,  at  the  time  the  new  or  reorsan- 
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izcd  corporation  acquired  title  to  such  rail- 
road property  and  franchise,  provided  the 
board  of  railroad  commissioners  of  the  state 
shall  certify  that  in  their  opinion  the  public 
interests  under  all  the  circumstances  do  not 
require  such  extension.  If  such  board  shall 
so  certify,  and  shall  file  in  their  office  such 

{8M]certiflcate,  which  certificate  'shall  be  irre- 
versible by  such  board,  such  corporation 
shall  not  bie  deemed  to  have  incurred  any  ob- 
ligation so  to  extend  its  road,  and  such  cer- 
tificate shall  be  a  bar  to  any  proceedings  to 
compel  it  to  make  such  extension,  or  to  annul 
its  existence  for  failure  so  to  do,  and  shall 
be  final  and  conclusive  in  all  courts  and 
proceedings  whatever.  This  section  shall 
not  authorize  the  abandonment  of  any  por- 
tion of  a  railroad  which  has  been  consU-ucted 
or  operated  or  apply  to  Kings  county." 

On  the  gth  of  May,  1802,  on  the  applica- 
tion of  the  Adirondack  Railway  Company, 
the  board  of  railroad  commissioners  issued 
its  certificate,  certifying  that  in  its  opinion 
the  public  interests,  under  all  the  circum- 
stances, did  not  require  the  extension  of  the 
road  of  the  Adirondack  Railway  Company 
beyond  the  portion  thereof  constructed  at  the 
time  the  said  company  acquired  title  to  said 
railroad  property  and  franchises,  namely,  be- 
yond North  cre«Jc,  in  the  county  of  Warren. 
Counsel  argue  that  the  contract  with  the 
state  was  that  plaintiff  in  error  should  avail 
itself  of  the  grant  and  complete  the  road 
within  ten  years  from  the  filing  of  its  arti- 
cles of  association,  or  forfeit  its  existence 
and  powers;  that  this  was  one  of  the  con- 
ditions of  the  contract ;  that  it  was  perfectly 
competent  for  the  statis  to  release  the  other 
party  from  the  fulfilment  of  such  condition 
without  in  any  way  withdrawing  its  qwn 
grant  if  it  chose  to  do  so ;  and  that  this  was 
the  sole  effect  of  the  application  for  and  the 
obtaining  of  the  certificate.  In  other  words, 
that  the  Adirondack  Railway  Company  was 
released  from  the  obligation  to  extend  its 
road,  but  retained  the  right  to  do  so  at  any 
time  within  nine  hundred  and  ninety  years, 
and  that  although  the  company  still  pos- 
sessed and  operated  the  road  so  far  as  con- 
structed, and  had  asked  and  received  a  dis- 
I>ensation  from  carrying  its  enterprise  fur- 
ther except  as  it  might  choose  during  the 
passage  of  centuries,  the  state  was  bound  by 
c>>ntract  not  to  withdraw  the  bare  right,  not- 
withstanding the  contract,  according  to  its 
express  terms,  might  be  changed  or  abro- 
gated. 

Undotibtedly  the  power  to  amend  or  re- 
peal cannot  be  availed  of  to  take  away  prop- 
erty already  acquired  or  to  deprive  a  cor- 

(845]poration  *of  the  fruits  already  reduced  to  pos- 
session of  contracts  lawfully  made.  But  the 
capacity  to  acquire  land  by  condemnation 
for  the  construction  of  a  railroad  attends 
the  franchise  to  be  a  railroad  corporation, 
and  when  unexecuted  cannot  be  held  to  be  in 
itself  a  vested  right  surviving  the  existence 
of  the  franchise  or  an  authorized  circum- 
scription of  its  scope.  People  ex  rel.  Schurg 
V.  Cook.  148  U.  S.  397,  37  L.  ed.  498,  13  Sup. 
Ct  Rep.  645 ;  Pearsall  v.  Great  Northern  B. 
Co.  161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct. 
498 
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Rep.  706;  Bant;  of  Commerce  v.  TennenM 
for  use  of  Memphis,  163  U.  8.  424,  41  L.  ed. 
214,  16  Sup.  Ct.  Rep.  1113. 

Uut  it  is  said  that  by  the  filing  of  the  map 
across  township  16  and  the  service  of  its  no- 
tices, the  railroad  company  so  far  exerted 
its  capacity  to  extend  and  construct  as  to  se- 
cure rights  in  the  strip  of  land  which  could 
not  be  taken  at  all,  or,  if  so,  not  without 
compensation. 

The  railroad  law  provided  that  companies 
formed  under  it  before  constructing  any 
part  of  their  road  into  or  through  any 
county  named  in  their  articles  of  associa- 
tion should  make  a  map  and  profile  of  tiie 
route  intended  to  be  adopted,  file  the  same  in 
the  office  of  the  clerk  of  the  county  in  which 
the  road  was  to  be  made,  and  give  written  no- 
tices to  all  actual  occupants  of  the  route  so 
designated,  and  that  any  party  feeling 
aggrieved  by  the  location  might  within  fi? 
teen  days  after  receiving  notice  apply  to  » 
justice  of  the  supreme  court,  by  petition, 
who  could  affirm  or  alter  the  proposed  route 
in  such  manner  as  might  be  consistent  with 
the  just  rights  of  all  parties  and  the  pnblie. 
The  Code  of  Civil  Procedure  provided  f6r 
proceedings  to  be  taken  to  acquire  title  to 
real  property  for  a  public  use  Iqr  oondemna- 
tion. 

In  this  ease  the  railroad  company  filed  its 
map  on  September  18  and  served  its  notioes 
September  23,  1897.  The  Forest  Preserve 
Board  on  August  6,  1897,  had  accepted  aa 
offer  by  the  owners  of  lands,  over  which  the 
route  was  projected,  and  conveyance  thereof 
was  about  to  be  delivered,  when  on  Septem- 
ber SO,  1897,  an  injunction  was  granted  at 
the  suit  of  the  railway  company  restraining 
the  owners  from  convqring.  The  fifteen 
days  for  objections  to  the  proposed  route 
prescribed  by  the  railroad  law  had  not  then 
expired.  The  state  condemned  Octot>er  7, 
and  on  the  same  day,  but  subsequoitly,  *the( 
company  commenced  proceedings  to  condemn 
under  the  Code. 

The  court  of  appeals  held  that  assuming 
that  the  filing  of  the  map  created  a  lien,  or 
something  in  the  nature  of  a  lien,  as  this 
was  by  sUitute  and  not  by  contract,  it  oould 
be  done  away  with  by  statute  without  liabil- 
ity to  make  compensation,  unless  some 
vested  right  had  accrued  under  it,  The  court 
further  held  that  no  lien  nor  any  right  in  the 
nature  of  a  lien  oould  be  created  as  against 
the  state  by  the  mere  filing  of  a  route  map 
under  the  railroad  law;  that  the  filing  es> 
tablished  no  right  against  the  owners,  be- 
cause that  would  be  in  violation  of  the  Con- 
stitution; and  that  it  established  none 
against  the  state  because  the  power  of  the 
state  was  paramount.  But  the  court  was  of 
opinion  that,  as  against  all  other  railroad 
companies,  and  as  against  all  other  creatures 
of  the  state  empowered  to  use  the  right  of 
eminent  domain,  "it  gave  the  exclusire  right 
to  occupy  the  particular  strip  of  land  for 
railroad  purposes  until  the  legislature  au- 
thorized it  to  be  devoted  to  some  other  pub- 
lic use."  And  the  court  said:  "The  claim 
that  a  lien,  good  as  against  the  creator  of 
the  corporation,  was  placed  upon   the  land 

176  V.  M. 


Digitized  by 


Google 


18W. 


AOIBOMOAOK  lUlLWAT  Co.  V.  PoOPLB  Of  THI  Statk  ow  JXzw  Tobk.       M6-849 


simply  by  the  grant  of  a  franchise  to  exist 
as  a  cor|>oration  in  order  to  build  a  road, 
followed  by  the  filing  of  a  map  of  the  pro- 
posed route  and  notice  thereof  to  the  occu- 
pants, but  by  nothing  else,  cannot  be  sus- 
tained. There  is  no  property  in  a  naked 
railroad  route  existing  on  paper  only,  that 
the  state  is  obliged  to  pay  for  when  it  needs 
the  land  covered  by  that  route  for  a  great 
public  use,  and  its  oQicers  are  authorized  to 
act  by  appropriate  legislation." 

In  arriving  at  these  conclusions  the  court 
'  of  appeals  was  construing  and  applying  the 
laws  of  the  state  of  New  York,  and  we  per- 
ceive no  adequate  ground  for  declining  to  ac- 
cept its  views  in  accordance  with  the  general 
rule  on  that  subject.  In  any  view,  we  think 
that  the  proceedings  on  the  part  of  the  state 
impaired  the  obligation  of  no  contract  be- 
tween it  and  the  railway  company. 

Ckiunsel  concedes  that  the  sovereign  power 
of  eminent  domain  is  inherent  in  govern- 
ment as  such,  requiring  no  constitutional 
recognition,  and  is  as  indestructible  as  the 
*''']otate  itself;  'and  "that  all  private  property, 
tangible  and  intangible,  is  held  subject  to 
the  exercise  of  the  right  by  the  sovereign 
power,  even  that  which  may  already  be  de- 
voted to  a  public  use." 

It  is  insisted,  however,  that  the  constitu- 
tional limitations  on  the  exercise  of  the  pow- 
er, though  conditions  merely  and  not  part 
of  the  power  itself,  require  that  the  owner 
shall  have  an  opportunity  to  contest  the 
legality  of  the  taking,  and  that  ultimate 
payment  of  just  compensation  must  be  se- 
cured. 

And  the  constitutionality  of  the  act  of 
1807  is  attacked  as  authorizing  the  depriva- 
tion of  property  without  due  process  of  law, 
and  the  taking  thereof  without  provision  for 
compensation. 

The  forest  preserve  was  created  by  an  act 
of  May  15,  1885  [chap.  285],  and  consisted 
of  "all  the  lands  now  owned  or  which  may 
hereafter  be  acauired  by  the  state  of  New 
York"  within  the  counties  of  Essex,  War- 
ren, Hamilton,  and  other  counties. 

Section  8  read:  "The  lands  now  or  here- 
after constituting  the  forest  preservB  shall 
be  forever  kept  as  wild  forest  lands.  They 
shall  not  be  sold,  nor  shall  they  be  leased  or 
taken  by  any  person  or  corporation,  public 
or  private."  The  forest  commission  was 
created  by  the  act,  and  in  1890  was  author- 
ized to  "purchase  lands  so  located  within 
such  counties  as  include  the  forest  preserve, 
as  shall  be  available  for  the  purposes  of  a 
state  park,"  and  an  appropriation  was  made 
for  that  purpose.  By  an  act  of  May  20, 
1892  [chap.  707],  the  Adirondack  park  was 
established  in  the  counties  of  Hamilton,  Her- 
kimer, St.  Lawrence,  Franklin,  Essex,  and 
Warren,  was  made  part  of  the  forest  pre- 
serve, and  declared  to  be  "forever  reserved, 
maintained,  and  cared  for  as  ground  open 
for  the  free  use  of  all  the  people  for  their 
health  or  pleasure,  and  as  forest  lands  nec- 
essary to  tiie  preservation  of  the  headwaters 
of  the  chief  rivers  of  the  state,  and  a  future 
timber  supply,"  and  the  forest  commission 
was  given  power  to  contract  for  the  pur- 
176  v.n. 


chase  of  land  subject  to  restrictions  therein 
mentioned.  Laws  on  the  subject  of  this 
park  were  passed  in  1893,  1894,  and  1896, 
and  in  the  latter  year  a  new  state  Constitu- 
tion came  into  effect,  of  which  section  7  of 
article  VII.  was  as  follows:  "The  lands  of 
the  state  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve,  as  now  fixed 
by  law,  shall  be  forever  kept  as  wild  forest 
lands.  *Thcy  shall  not  be  leased,  sold,  or[348] 
exchanged,  or  be  taken  by  any  corporation, 
public  or  private,  nor  shall  the  timber  there- 
on be  sold,  removed,  or  destroyed." 

Then  came  the  act  of  1897  [chap.  220] 
creating  the  forest  preserve  board,  which  was 
empowered  to  acquire  for  the  state  by  pur- 
chase or  otherwise  such  "lands,  structures, 
or  waters"  within  the  limits  of  Adirondack 
park  as  might  be  deemed  advisable  for  th« 
interests  of  the  state,  and  to  ent«r  thereon 
and  take  possession  thereof. 

By  section  4  it  was  provided  that  when 
the  board  should  have  determined  to  appro- 
priate certain  lands,  the  state  engineer 
should  furnish  it  with  an  accurate  descrip- 
tion thereof  certified  by  him  to  be  correct; 
that  a  majority  of  the  board  should  indorse 
on  such  description  a  certificate  setting  forth 
that  the  lands  specified  had  been  appro- 
priated by  the  state  for  the  purpose  of  mak- 
ing them  a  part  of  Adirondack  park,  which 
description  and  certificate  should  thereupon 
be  filed  in  the  office  of  the  secretary  of  state; 
that  the  board  should  then  serve  on  the  own- 
er of  the  property  so  appropriated  a  notice 
setting  forth  the  fact  of  such  filing,  the  date 
of  filing,  and  a  general  description  thereof; 
and  that  "from  the  time  of  such  service  the 
entry  upon  and  appropriation  by  the  state 
of  the  real  property  described  in  such  notice 
for  the  uses  and  purposes  above  specified 
shall  be  deemed  complete,  and  thereupon 
such  property  shall  be  deemed  and  be  the 
property  of  the  state.  Such  notice  shall  be 
conclusive  evidence  of  an  entry  and  appro- 
priation by  the  state." 

Under  the  6th  section  the  owner,  if  unable 
to  agree  with  the  board  on  the  value  of  the 
property  appropriated  or  the  amount  of 
damages  resulting  from  such  appropriation, 
might  within  two  years  after  the  service  up- 
on him  of  the  notice  of  appropriation,  present 
to  the  court  of  claims  a  claim  for  the  value 
of  the  land  and  for  damages,  and  the  court 
of  claims  shall  have  jurisdiction  to  hear  and 
determine  such  claifns  and  render  judgment 
thereon,  provision  being  made  for  the  pay- 
ment of  such  judgment. 

By  the  19th  section  it  was  provided  that 
when  a  judgment  for  damages  was  rendered, 
"and  it  appears  that  there  is  *any  lien  ur[849] 
encumbrance  on  the  property  so  appro- 
priated, the  amount  of  such  lien  shall  be 
stated  in  the  judgment,  and  the  comptroller 
may  deposit  the  amount  awarded  to  the 
claimant  in  any  bank  in  which  moneys  be- 
longing to  the  state  may  be  deposited,  to  the 
account  of  such  judgment  to  be  paid  and 
distributed  to  the  persons  entitled  to  the 
same  as  directed  by  the  judgment." 

The  lands  taken  for  the  park  were  there- 
by dedicated  to  a  public  use  regarded  by  the 
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•tate  as  of  inch  vital  importance  to  th«  peo- 
ple that  they  were  expressly  put  by  the  Con- 
etitution  b^ond  the  reaoh  of  any  other  des- 
tination. The  general  rule  is  that  the  neces- 
sity or  expediency  of  appropriating  particu- 
lar property  for  public  use  is  not  a  matter 
of  judicial  cognizance,  but  one  for  the  deter- 
mination of  the  legislative  branch  of  the  gov- 
ernment, and  this  must  obviouely  be  so 
where  the  state  takes  for  its  own  purposes. 
The  state  possesses  the  power  as  a  sovereign, 
and  as  a  aovereign  exerts  it.  How  can  its 
citizens  call  on  the  courts  to  review  the 
grounds  on  which  the  state  has  acted  in  the 
absence  of  legislation  permitting  that  to  be 
donet 

It  is  true  that  the  state  may  del^^te  the 
power,  and  where  it  has  done  so  to  a  railroad 
corporation,  and  by  its  exercise  lands  have 
been  subjected  to  a  public  use,  they  cannot 
be  applied  to  another  public  use  without 
specific  authority,  expressed  or  imperatively 
implied,  to  that  effect.  But  the  sovereign 
power  of  the  state  cannot  be  alienated,  and 
where  exercised  is  exclusive. 

In  this  case  the  use  for  the  park  was  in  it- 
self inconsistent  with  the  use  for  railroad 
purposes,  and  the  I^slation  and  the  Consti- 
tution alike  forbade  this  company  to  acquire 
for  its  use  any  portion  of  that  which  the 
state  had  taken  for  its  own  exclusive  and 
designated  purposes. 

Compensation  must  indeed  be  made,  and 
inquiry  as  to  its  amount  in  some  appropriate 
way,  before  some  properly  constituted  tri- 
bunal, must  be  provided  for  {Baoktu  ▼.  Fort 
Street  Union  Depot  Co.  160  U.  S.  557,  42  L. 
ed.  853,  18  Sup.  Ct  Rep.  445) ;  and  it  is  the 
rule  in  New  York  that  where  this  is  done, 
and  a  certain,  definite,  and  adequate  source 
of  payment  is  provided,  compensation  need 
not  actually  be  made  in  advance  of  a  taking 
t860]by  the  state  or  one  of  its  municipal  'subdivi- 
sions. Re  New  York,  09  N.  Y.  S69,  2  N.  E. 
642 ;  Sweet  v.  Rechel,  160  U.  8.  400,  40  L.  ed. 
196,  16  Sup.  Ct  Rep.  43. 

This  act  fulfils  these  requirements  in  that 
the  state  treasury  is  the  source  of  payment, 
and  an  appropriate  mode  is  designated  for 
the  ascertainment  of  compensation  as  to 
owners  and  those  holding  hens  and  encum- 
brances. In  providing  for  notice  to  owners 
only,  the  act  seems  to  contemplate  that  it 
will  appear  in  the  progress  of  the  proceed- 
ings to  ascertain  compensation  whether  there 
are  outstanding  claims,  and  that  such  claim- 
ants may  thereupon  oome  forward  and  be 
heard. 

We  need  not  discuss  the  sufficiency  of  the 
provision  in  this  respect,  since  we  agree  with 
the  court  of  appeals,  as  has  already  been 
indicated,  that  the  railroad  company  occu- 
pies no  position  entitling  it  to  raise  the  ques- 
tion. The  steps  it  had  taken  had  not  cul- 
minated in  the  acquisition  of  any  property 
or  vested  right;  and  no  contract  between  it 
and  the  state  was  impaired,  nor  was  due 
prooess  of  law  denied  to  it  within  the  mean- 
ing of  the  Constitution  of  the  United  States 
under  the  circumstances  disclosed  on  this 
record. 

Judgment  affirmed. 
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ANTOINETTB  THORMAMN.  Plff.  in  Err., 

V. 

ANDREW  J.  FRAME  and  Magdalena  Faba- 
cher  and  Jacob  Fabacher,  Minors,  by  D.  S. 
Tullar,  Their  Guardian  ad  litem. 

(See  S.  C.  Beporter's  ed.  860-866.) 

Judgment  of  other  ttate — appointing  admii^ 
ietrator  aa  adjudioation  of  domioiL 

Tbe  appointment  of  an  administrator  In  a  state 
wbere  the  decedent  died  and  where  there  are 
Immovable  property  sod  effects  of  tbe  estate 
does  not  constitute  an  adladlcation  that  the 
decedent  was  domiciled  there  at  the  time  of 
his  death,  where  the  court  did  not  make  and 
the  letters  did  not  recite  any  flnding  as  to 
bis  domietl. 

[No.  341.] 

Submitted  Jonuary  tt,  1900.    Decided  Fek- 
ruary  tS,  1900. 

IN  ERROR  to  the  Circuit  Court  of  tha 
County  of  Waukesha,  State  of  Wisconsin, 
to  review  •  judgment  probating  a  wilL  On 
motion  to  dismiss  or  affirm.    Affirmed. 

See  same  case  in  supreme  court  of  Wis- 
consin, Frame  v.  Thormann,  102  Wis.  653,  79 
N.  W.  39. 

Statement  by  Mr.  Chief  Justice  Fallen 
*JoaephFabacherdiedMarch3,1897,in  the(361] 
city  of  New  Orleans,  leaving  a  last  will  and 
testament  dated  October  20,  1896,  in  which 
he  described  himself  as  of  Waukesha,  Wis- 
consin, where  the  will  was  executed,  and 
where  he  had  a  residence  and  a  considerable 
amount  of  personal  property.  His  widow 
and  ten  of  his  children  were  named  as  lega- 
tees and  devisees.  On  March  27,  1897,  A.  J. 
Frame,  appointed  executor,  presentei  the 
will  for  probate  in  the  coun^  court  of  Wau- 
kesha county,  Wisconsin,  alleging  that  it  had 
been  duly  executed  under  the  laws  of  Wis- 
consin, and  that  Joseph  Fabacher  was  at  the 
time  of  his  decease  "an  inhabitant  of  the 
said  county  of  Waukesha."  Publication  of 
the  application  was  made  according  to  law 
and  the  matter  set  for  hearing  May  4,  1897. 
On  that  day  Antoinette  Thormann,  daughter 
of  FalMUiher  by  a  prior  marriage,  appeared 
and  objected  to  the  admission  of  the  instru- 
ment to  probate,  alleging  herself  to  be,  under 
the  law  of  Louisiana,  the  sole  heir  of  the  d»' 
ceased,  and  also  settins  forth  matters  which, 
it  was  contended,  would  by  the  law  of  thai 
state  disoualify  ihs  beneficiaries  named  in 
the  will  rirom  taking  under  it,  and  averring, 
as  to  Joseph  Fabacher,  that  "continuously 
ever  since  1843  up  to  and  at  tbe  time  of  his 
death  he,  the  f  aid  deceased,  was  domiciliated 
in  the  ci^  of  New  Orleans,  in  the  state  of 
Louisiana,  and  an  inhabitant  and  resident 
thereof,  and  that  this  court  has  no  jurisdic- 
tion in  the  probate  of  said  alleged  last  will 
and  testament  and  in  the  settlement  and  dis- 
tribution of  said  estate  of  said  deceased." 
She  further  charged  that  any  attempt  on  the 
part  of  Fabacher  to  acquire  or  create  a  domi> 
cil  at  Waukesha  was  in  fraud  of  her  rights; 
that  the  will  was  procured  by  undus  ia- 

176  V.  S. 


Digitized  by 


Google 


188S. 


Tbormank  t.  Fbamb. 


851,  8S» 


fluence;  and  that  it  was  not  duly  executed 
in  the  manner  and  form  requited  by  law.  It 
was  conceded  that  Fabacher's  adult  children 
resided  in  New  Orleans,  but  insisted  that  the 
domicil  of  the  minor  children  was  in  Wis- 
consin, and  a  guardian  ad  litem  was  ap- 
pointed as  to  them.  Trial  was  had  in  the 
county  court,  which  held  the  will  in  all  re- 
spects valid;  that  at  the  time  of  his  death 
and  some  time  prior  thereto,  Joseph  Faba- 
cher  was  domiciled  in  the  county  of  Wau- 
kesha, state  of  Wisconsin;  and  that  the  will 
was  entitled  to  probate. 

The  case  was  then  carried  to  the  circuit 
(,352]court  of  Waukesha  'county,  and  there  tried 
before  a  jury,  who  returneid  a  verdict  sus- 
taining tJie  will  and  finding  the  domicil  of 
Joseph  Fabacher  at  the  time  of  his  death, 
March  3,  1807,  to  have  been  at  the  city  of 
Waukesha,  whereupon  the  circuit  court 
made  findings  of  fact  and  conclusions  of  law, 
aad  entered  judgment  admitting  the  will  to 
probate  and  affirming  the  judgment  to  that 
effect  of  the  county  court.  A  large  amount 
of  testimony'  was  introduced  on  these  trials, 
and,  among  other  thin^,  it  appeared  that  on 
March  29,  1897,  Antoinette  Thormann  pe* 
titioned  the  civil  district  court  for  the  par- 
ish of  Orleans,  Louisiana,  to  be  appointed 
administratrix  of  the  succession  of  Joseph 
Fabacher,  her  father,  asserting  that  he  "was 
at  the  time  of  his  death  and  many  years  be- 
fore a  citizen  of  Louisiana,  domiciled  and 
residing  in  the  city  of  New  Orleans;  that 
said  deceased  left  property  in  this  city,  and 
within  the  jurisdiction  of  this  honorable 
court,"  and  "that  your  petitioner  is  the  sole 
surviving  heir  and  legitimate  child  of  said 
deceased,  issue  of  his  marriage  with  petition- 
er's mother.  .  .  ."  Letters  of  adminis- 
tration were  granted  by  the  court  April  30, 
1897. 

The  inventory  stated  the  property  of  de- 
ceased as  "one  marble  tomb  in  lot  situated  in 
St.  Joseph,  cemetery,  No.  2,  bearing  the  in- 
scription, 'Family  of  Joseph  Fabacher;'  also 
two  (2)  galvanized  iron  sofas  and  five  (5) 
vases,  valued  by  said  appraisers  at  the  sum  of 
thirty-five  hundred  dollars  ($3,500)."  An 
attempt  was  made  to  inventory  some  house- 
hold effects,  which,  however,  were  claimed  as 
the  property  of  one  of  the  sons. 

From  the  judgment  of  the  circuit  court  of 
Waukesha  county  an  appeal  was  taken  to 
the  supreme  court  of  Wisconsin,  tiie  judg- 
ment affirmed,  and  the  record  remanded  to 
the  circuit  court.  102  Wis.  653,  78  N.  W. 
89.  A  writ  of  error  having  been  sued  out 
from  this  court,  motions  to  dismiss  or  affirm 
were  submitted. 

Messrs.  S.  Howard  BteCalelt  and  Wil- 
liam A.  Maury  submitted  the  cause  for 
plaintiff  in  error: 

The  judgment  of  the  Louisiana  court  is 
conclusive  as  to  the  domicil  of  the  decedent, 
the  right  of  the  petitioner  to  have  admin- 
istration of  the  succession,  aad  the  intes- 
tMcy  of  the  decedent,  the  determination  of 
these  questions  being  fundamental  to  it, 
whether  a  precise  issue  was  taken  on  any 
one  of  them  or  not. 
176  IT.  8. 


2  Black,  Judg.  5  014,  and  cases  cited  in 
note  647 ;  Burlm  v.  Shannon,  09  Mass.  200, 
96  Am.  Dec.  733;  Simmons  v.  Saul,  138  U. 
S.  439,  34  L.  ed.  1054,  11  Sup.  Ct.  Rep.  369; 
Oarreti  v.  Boeing,  37  U.  S.  App.  42,  68  Fed. 
Rep.  61,  16  C.  C.  A.  209;  Holmes  v.  Oregon 
&  C.  R.  Co.  6  Fed.  Rep.  523,  7  Sawy.  380,  0 
Fed.  Rep.  229;  East  Tennessee,  V.  d  Q.  R. 
Co.  v.  Mahoney,  89  Tenn.  311,  16  S.  W.  662; 
Eller  v.  Richardson,  80  Tenn.  676,  15  S.  W. 
660;  Duson  v.  Dupr6,  32  La.  Ann.  896;  Gre- 
vemberg  v.  Bradford,  44  La.  Ann.  418,  10 
So.  786;  Vinet  v.  Bres,  48  La.  Ann.  1254,  20 
So.  693;  Franklin  v.  Franklin,  91  Tenn.  119, 
18  S.  W.  61. 

A  grant  of  probate  or  of  administration  is 
not  to  be  questioned  anywhero  but  in  the 
court  that  made  it. 

UeFarland  ▼.  Stone,  17  Vt  166,  44  Am. 
Dec.  325;  Lawrence  v.  Engleshy,  24  Vt.  42; 
Naylor  v.  Moifatt,  29  Mo.  126;  Savage  y. 
Benkam,  17  Ala.  119. 

The  judgment  of  the  Wisconsin  court  that 
Joseph  Fabacher  was  domiciled  in  Wauke- 
sha cannot  control,  because  posterior  in  dat* 
to  the  Louisiana  judgment. 

Stout  V.  Lye,  103  U.  S.  66.  26  L.  ed.  428; 
Rogers  v.  Odell,  39  N.  H.  417 ;  Low  v.  Mus- 
sey,  41  Vt.  393 ;  Peak  v.  Ligon,  10  Yerg.  469. 

To  say  that  a  judgment  does  not  involve 
a  final  determination  of  every  matter  »i» 
pais  necessary  to  give  the  court  jurisdiction 
seems  like  a  solecism,  and  is  irreconcilable 
with  the  solemn  determinations  of  this 
court. 

Orignon  T.  Astor,  2  How.  338,  11  L.  ed. 
290;  Florentine  v.  Barton,  i  Wall.  212,  17 
L.  ed.  783;  Jfodle  v.  Union  River  Logging  R. 
Co.  147  U.  8.  165,  37  L.  ed.  123,  13  Sup.  Ct. 
Rep.  271. 

The  cases  of  Beckett  ▼.  Belover,  7  Gal.  233, 
68  Am.  Dec.  237,  and  Williamson's  Succes- 
sion, 3  La.  Ann.  261,  cited  by  opposing  coun- 
sel, were  respectively  overruled  in  Irwin  v. 
Soriher,  18  Cal.  499  and  Duson  ▼.  Dupr4,  82 
La.  Ann.  896,  808. 

Messrs.  <;piaa.  F.  Buck,  D.  8.  Tnllar, 
and  T.  E.  ttjmn  submitted  the  cause  for  de> 
fendant  in  error: 

The  domicil  of  the  deceased  is  not  essen- 
tially involv^  in  a  judgment  api>ointing  an 
administrator,  and,  if  it  were  jurisdictional^ 
facts  are  always  open  to  inquiiy. 

Bigelow,  Estop.  3d  ed.  227,  236;  Wil- 
liamson's Succession,  3  La.  Ann.  261;  Free- 
man, Judg.  Si  662,  663;  Rohrer,  Inters.  Law, 
p.  107. 

Even  a  judgment  probating  a  will  doea 
not  determine  the  domicil  of  the  deceased. 

12  Am.  &  Eng.  Ency.  of  Law,  149. 

An  adjudication  of  a  foreign  court  is  con- 
olusive  only  of  matters  without  which  tha 
judgment  could  not  have  been  pronounced. 

Bigelow,  Estop.  4th  ed.  p.  187. 

A  judgment  appointing  an  administrator 
is  absolutely  conclusive  of  nothing  except 
the  fact  of  an  appointment,  and  the  appoint- 
ment can  even  be  collaterally  questioned 
when  the  jurisdiction  of  the  court  is  in- 
volved. 

Williamson't  Succession,  3  La.  Ann.  261; 
Beckett  y.  Selover,  7  Cal.  233,  68  Am.  Deft. 
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237;  Oarrett  t.  Boeing,  37  U.  S.  App.  42,  68 
Fed.  Rep.  51,  16  C.  C.  A.  200;  Fletcher  v. 
MoArthur,  37  U.  S.  App.  69,  68  Fed.  Sep. 
65,  16  C.  C.  A.  224. 

An  administration  hy  «  court  of  •  state 
of  which  the  deceased  was  not  •  resident  ia 
an  absolute  nullity,  unless  there  was  prop* 
erty  within  the  jurisdiction  of  the  court. 

Fletcher  ▼.  McArthur,  37  U.  8.  App.  69, 
68  Fed.  Rep.  66,  16  C.  C.  A.  224;  Ohriettf  ▼. 
Veit,  36  Iowa,  286;  Rohrer,  Inters.  Law,  pp. 
249,  332;  Atkinson  y.  Rogere,  14  La.  Ann. 
643. 

Mr.  D.  B.  Tunar  also  filed  a  brief  for  the 
guardian  ad  litem,  in  support  of  the  moti<Mi 
to  dismiss  the  writ  of  error. 

(S581  *Mr.  Chief  Justice  TvUmp  delivered  tbe 
opinion  of  the  court: 

The  contention  is  that  the  issuing  of  let- 
ters of  administration  to  Mrs.  Thormann  by 
the  dvil  district  court  of  the  parish  of  Or- 
leans was  an  adjudication  that  Fal>acher 
was  domidled  in  thatparish  at  the  time  of 
Us  death ;  that  Mrs.  Thormann  was  the  sole 
•orriTing  heir;  that  he  died  intestate;  that 
this  adjudication  was  in  all  these  respects 
conelusiTe  against  the  world;  and  that  the 
Wisconsin  courts  in  admittine  the  will  to 
prob«te  did  not  aire  to  the  Louisiana  pro- 
ceedings that  fuU  faith  and  credit  to  which 
they  were  entitled  under  the  Constitution 
and  laws  of  the  United  States,  and  therefore 
denied  a  right  secured  thereby. 

But  it  is  objected  that  no  such  right  was 
specially  set  up  or  claimed  in  the  county  and 
circuit  courts,  and  this  would  appear  to  have 
been  so.  The  Louisiana  record  was  not 
pleaded,  and  seems  to  liave  been  offered  and 
admitted  in  evidence  as  tending  to  throw 
light  on  the  question  of  domicil,  and  not  as 
concluding  it.  Mrs.  Thormann  contested  that 
question  on  the  merits,  tad  also  denied  the 
validity  of  the  will  in  respect  of  its  execu- 
tion, and  because  of  undue  influence.  As 
the  supreme  court  was  reviewing  the  decision 
below  for  errors  committed  there,  it  would 
ordinarily  follow  that  error  could  not  be  pred- 
icated on  the  deprivation  of  a  right  which 
had  not  been  asserted,  and  perliaps  might 
properly  be  held  to  have  been  waived. 

However,  while  we  thinlc  that  on  this  re» 
ord  there  was  color  for  the  motion  to  dis- 
miss, we  shall  decline  to  sustain  that  motion 
inasmuch  as  the  supreme  court  in  its  opinion 
considered  the  particular  Question  here  pre- 
sented, but  will  dispose  of  the  case  on  the 
motion  to  affirm,  as  the  ruling  of  that  court, 
so  far  as  open  to  our  examination,  is  so  ob- 
viously correct,  under  the  circumstances, 
that  further  argument  is  unnecessary. 

The  question  Before  us  is  whether  the  su- 
preme court  deprived  Mrs.  Thormann  of  a 
right  secured  to  her  by  the  Constitution  and 
laws  of  the  United  States  in  holding  that  her 
appointment  as  administratrix  of  the  sue- 
[S54]cession  <^  Joseph  'Fabacher  was  not  a  con- 
clusive adjudication  that  Fabacher's  domi- 
cil was  at  the  time  of  Ids  death  in  the  par- 
ish of  Orleans,  Louisiana.  The  court  said: 
*Tbe  record  of  the  Louisiana  court  in  evi- 
dence merely  shoVs  that  the  contestant  was, 
B02 


after  appropriate  proceedings,  appointed  ad- 
ministratrix of  the  succession  of  the  de- 
ceased, and  that  the  inventory  of  the  estate 
there  presented  consisted  of  the  tomb,  etc 
There  was  no  attempt  in  that  court  to  ad- 
judicate as  to  the  property  situated  in  Wis- 
consin, nor  as  to  the  domicil  of  the  deceased. 
That  court,  it  may  be  conceded,  had  juris- 
diction as  to  any  tangible  property  aetoally  .* 
located  in  that  state.  .  .  .  Certainly 
there  was  no  adjudication  in  the  Louisiana 
court  which  precluded  the  eountr  court  of 
Waukesha  county  from  taking  jurisdiction 
and  admitting  the  will  to  probate  and  ad- 
ministering so  much  of  the  estate  as  was  »> 
tually  located  in  Wisconsin,  and  this  in- 
cludes the  bonds,  mortgages,  and  evidences 
of  debt  deposited  in  the  Waukesha  bank  with 
the  president  thereof,  who  is  executor  of  the 
will.^' 

Fabacher's  property  In.  Wisconsin  con- 
sisted of  movables  and  immovables.  His 
will  was  executed  in  that  state  in  acoord- 
ance  with  its  laws,  and  was  open  to  no  ob- 
jection for  want  of  testamentary  capacity. 
But  Mrs.  Thormann  resisted  the  probate  on 
the  ground  that  the  will  was  invalid  by  the 
law  of  Louisiana,  and  that  that  law  must  be 
applied  in  Wisconsin,  because  Louisiana 
was,  and  Wisconsin  was  not,  the  domieil  of 
the  deceased.  We  need  not  go  into  ths  rules 
and  their  exceptions  governing  such  cases, 
for  the  issue  as  to  Fabacher's  domicil, 
raised  by  Mrs.  Thormann  in  the  Wisconsin 
proceedings  to  which  she  made  herself  a 
party,  was  regularly  tried  at  large  and  d^ 
termined  against  her.  Nevertheless  she  eon- 
tended  in  the  state  supreme  court  that  the 
judgment  below  was  erroneous  as  matter  of 
law  because  the  question  of  domicil  had 
been  absolutely  concluded  by  lier  appoint- 
ment in  Louisiana. 

Yet  the  proceeding  in  Louisiana,  insti- 
tuted, it  may  be  remarked,  after  the  will 
was  presented  for  probate  in  Wisconsin, 
amounted  to  no  more  than  an  ex  parte  ap- 
plication for  letters  of  administration  and  a 
grant  thereof .  Doubtless  the  destination  *of[3SS] 
the  tomb  and  accompanying  seats  and  vases 
was  thereby  fixed,  but  not  that  of  property 
in  Wisconsin;  nor  can  the  bare  appointment 
be  held,  on  principle  or  authority,  to  fore- 
close inquiry  into  the  fact  of  domicil  in  the 
courts  of  another  sovereignty. 

The  technical  distinction  between  an  origi- 
nal and  an  ancillary  administratiun  is  unim- 
portant here. 

Whatever  the  effect  of  the  appointment,  it 
must  t>e  as  a  judgment  and  operate  b7  VT 
of  estoppel.  Now  a  judgment  im  rent  binds 
<wly  the  property  within  the  control  of  the 
court  which  rendered  it;  and  a  judgment  in 
personam  binds  only  the  parties  to  that 
judgment  and  those  in  privity  with  them. 
This  appointment  cannot  be  treated  as  a 
judgment  in  personam,  and  as  a  judgment  in 
rem  it  merely  determines  the  right  to  admin- 
ister the  property  within  the  jurisdiction, 
whether  considered  as  directly  operating  oa 
the  particular  things  seised,  «r  the  general 
status  of  assets  there  situated. 

In  this  country  the  general  rule  is,  "that 
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•dministration  may  be  granted  in  any  state 
or  territory  where  unadminlstered  personal 
property  of  a  deceased  person  is  found,  or 
real  property  subject  to  the  claim  of  any 
creditor  of  the  deceased."  1  Woerner  on  Ad- 
ministration, 2d  ed.  S  204. 

As  to  successions,  the  lav  of  Louisiaiut 
provides  as  follows: 

"Art.  935.  The  place  of  the  opening  of  suc- 
cessions is  fixed  as  follows : 

"In  the  parish  where  the  deceased  resided, 
if  he  had  a  fixed  domicil  or  residence  in  this 
state. 

"In  the  parish  where  the  deceased  owned 
inunovable  property,  if  he  had  neither  domi- 
cil nor  residence  in  this  state,  or  in  the  par- 
ish in  which  it  appears  by  the  inventory  his 
principal  effects  are,  if  he  have  effects  in  dif- 
ferent parishes. 

"In  the  parish  in  which  the  deceased  has 
died,  if  he  had  no  fixed  residence,  nor  any  im- 
movable effects  within  this  state,  at  the  time 
of  his  death." 

The  order  of  appointment  by  the  Louisiana 
court  did  not  mtike,  nor  did  the  letters  them- 
selves recite,  any  finding  as  to  Fabacher's 
last  domicil,  and  as  he  died  in  the  parish  of 
£S86]*0rlean8,  and  owned,  as  contended,  immova- 
ble property  and  effects  there,  such  a  find- 
ing was  wholly  unnecessary  to  jurisdiction, 
and  is  not  to  be  resumed. 

In  DeUora  v.  Vonoha,  L.  R.  29  Ch.  Div. 
268,  it  was  held  that  the  decree  of  a  probate 
court  was  not  conclusive  in  rem  as  to  domi- 
cil, although  the  fact  was  found  therein,  be- 
cause it  did  not  appear  that  the  decree  was 
necessarily  based  on  that  finding;  and  it  was 
doubted  whether  the  findings  on  which  judg- 
ments in  rem  are  based  are  in  all  cases  con- 
elusive  against  the  world.  The  decision  was 
affirmed  in  the  House  of  Lords,  Concha  v. 
Concha,  li.  R.  II  App.  Cas.  541.  The  case 
is  a  leading  and  instructive  one,  was  ably 
argued,  and  has  been  repeatedly  followed 
since  the  judgment  was  pronounced. 

In  Brigham  v.  Fayerweather,  140  Mass. 
411,  6  K.  E.  265,  conclusive  effect  to  judg- 
-  '       ments  in  probate  proceedings  in  respect  of 
their  grounds  was  denied  altogether. 

Again,  it  is  thoroughly  settled  that  the 
constitutional  provision  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  ju- 
dicial proceedings  of  other  states,  does  not 
preclude  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  judgment  is  rendered. 
over  the  subject-matter,  or  the  parties  af 
lected  by  it,  or  into  the  facts  necessary  to 
give  such  jurisdiction.  Thompson  v.  Whit- 
man,  18  WaU.  467,  21  L.  ed.  807;  Cole  v. 
Ounninghmn,  133  U.  S.  107,  33  L.  ed.  538,  10 
Sup.  Ct.  Rep.  260 ;  Qrover  d  B.  Sewing  Maoh. 
Co.  T.  RadoUffe,  137  U.  S.  287,  34  L.  ed.  670, 
11  Sup.  Ct.  Rep.  92;  Simmons  v.  Saul,  138 
U.  S.  439.  34  L.  ed.  1054.  11  Sup.  Ct.  Rep. 
869;  Reynolds  v.  £r(ocA;(on,  140  U.  S.  254,  3a 
L.  ed.  464,  11  Sup.  Ct.  Rep.  773;  Cooper  v. 
Vewen,  173  U.  8.  665, 43  L.  ed.  808,  10  Ciup. 
Ct  Rep.  606. 

The  point  before  us  is  a  narrow  one,  but 
In  any  aspect  in  which  it  may  be  considered 
we  are  unable  to  assent  to  the  view  tliat  the 
supreme  oonrt  of  Wisconsin  w«a  bound  to 
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treat  the  proceeding  in  Louisiana  as  conclu- 
sively determining  the  question  of  domicil; 
and  unless  it  was  so  boimd  its  decision  de- 
prived plaintiff  in  error  of  no  right  secured 
to  her  by  the  Constitution  and  laws  of  the 
United  States. 
Judgment  affirmed. 


•CHARLES  L.  BENEDICT,  Appt,       [85Tj 

V. 

UNITED   STATES. 

(See  8.  C.  B«iK>rter's  ed.  867-Ml.) 

Salary  of  judge  after  resignation — emtra  pay 
for  holding  terms  of  court. 

The  salary  payable  to  a  Judge  of  the  United 
States  district  court  after  hii  resignation,  un- 
der U.  S.  Bev.  8Ut.  i  714,  when  be  has  held 
bU  commission  at  least  ten  years  and  has 
reached  the  age  of  seventy  years,  does  not  In- 
clude the  allowance  of  fSOO  per  term  provid- 
ed by  U.  S.  Uev.  Stat,  i  61S,  In  case  of  a 
Judge  holding  terms  of  the  cireoU  court  for 
the  southern  district  of  New  York  for  crim- 
inal business,  although  the  Jodge  may,  for 
many  years  before  his  resignation,  have  held 
every  such  term. 

[No.  436.] 

A.rg%ted  January  15,  1900.    Decided  Fehru- 
ary  M,  1900. 

ON  APPEAL  from  a  decision  of  the  Court 
of  Claims  dismissing  a  petition  for  an 
alleged  residue  of  salary  due  to  a  judge  of 
the   District   Court  after   liis   resignation. 
Affirmed. 
See  same  case  below,  34  Ct.  01.  388. 

Statement  by  Mr.  Justice  Bvowmi 

This  was  a  petition  by  the  late  district 
judge  for  the  eastern  district  of  New  York, 
for  his  retiring  salary,  under  Rev.  Stat.  ( 
714,  at  the  rate  of  $6,800  per  annum,  which 
the  petition  avers  was  the  salary  which  waa 
by  law  payable  to  him  during  the  year  pre- 
vious to  bis  resig^nation.  The  petitioner  ac- 
knowledges tlie  payment  of  $5,000  and 
olaims  a  residue  of  $1,800,  to  which  he  avers 
himself  to  be  justly  entitled. 

Upon  hearing  the  case  and  upon  the  con- 
sent of  parties,  the  court  of  claims  found 
the  following  facts: 

"First.  The  petitioner,  Charles  L.  Bene- 
dict, is  a  citizen  of  the  United  States,  of 
lawful  age,  and  resides  at  Dongan  Hills, 
Staten  Island,  in  the  city  of  New  York,  and 
state  of  New  York. 

"Second.  In  the  month  of  April,  1865,  the 
petitioner  was  duly  appointed  by  the  Presi- 
dent of  the  United  States  judge  of  the  dis< 
trict  court  of  the  United  States  for  the  east- 
em  district  of  New  York. 

"Third.  The  petitioner  duly  entered  on 
the  duties  of  his  office,  and  duly  performed 
the  same  until  the  year  1897,  during  which, 
and  on  or  about  the  20th  of  July,  1897,  he 
resigned  his  office,  having  then  held  his 
conuniMion  as  judge  of  said  court  for  more 
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than  ten  years,  and  having  attained  the  age 
of  seventy  and  upward. 

"Fourtli.  Since  the  passage  of  the  act  of 
Februanr  7,  1873,  the  petitioner  has  held, 
under  the  provisions  of  that  act  and  the 
BeviHed  Statutes,  to  wit,  !S  613  and  658  of 
the  Revised  Statutes,  the  six  terms  of  the 
circuit  court  of  the  United  States  for  the 
[SSSlsouthem  district  of  New  York,  referred  *to 
in  liaid  statutes,  in  every  year,  and  has  re- 
oeived  for  holding  rach  of  said  terms  tiie 
sum  of  $300 ;  the  same  being  paid  to  him  by 
the  United  States  marshal  for  the  southern 
district  of  New  York,  pursuant  to  SS  013 
and  597,  Revised  Statutes.  • 

"Fifth.  That  the  same  was  paid  upon  a 
Touciier  in  substance  as  follows: 

(Omitted.) 

"The  total  amount  thus  paid  annually  to 
the  plaintiff  was  $1,800. 

"Sixth.  That  such  payments  to  tha  pe- 
titioner by  the  marshal  were  from  time  to 
time  allowed  in  the  marshal's  accounts  and 
paid  to  him  out  of  the  appropriations  for 
defraying  the  expenses  of  the  ooorta  of  the 
United  States. 

"Seventh.  During  the  year  previous  to  the 
petitioner's  resignation  he  received  the  said 
91,800  for  that  year,  in  accordance  with  the 
provisions  of  !S  613,  697,  and  658,  Revised 
Statutes,  as  above  set  forth,  and  also  the 
salary  of  $5,000  payable  to  him  as  provided 
by  the  act  of  Congress  of  February  24, 1891 
(26  SUt  at  L.  783,  chap.  287),  out  of  the 
appropriation  to  pay  the  salaries  of  district 
judges  of  the  United  States. 

"Eighth.  During  the  year  since  his  resig- 
nation petitioner  has  only  received  as  salary 
the  sum  of  $5,000,  which  sum  has  been  re- 
ceived by  him  without  prejudice  to  the 
claim  which  he  makes  in  this  proceeding. 

"Ninth.  The  petitioner  presented  to  the 
auditor  of  the  state  and  other  departments 
a  bill  for  the  amount  of  his  salary  claimed 
by  him  herein  to  be  remaining  due  and  un- 
paid, and  made  claim  on  the  auditor  for  the 
payment  of  said  bill,  but  the  auditor  refused 
to  audit  or  approve  the  said  bill,  and  no  part 
of  the  said  $1,800  has  been  paid  to  him.'^ 

The  petition  was  dismissed  (34  Ct.  CI. 
388),  and  petitioner  appealed  to  this  oourt. 

Mr.  Soliert  D.  Benedloi  argued  the 
eause  and  filed  a  brief  for  appellant. 

Aaaiatant  Attorney  General  Prkdt  ar- 
gued the  cause  and  filed  a  brief  for  appellee. 

Contentions  of  counsel  sulBciently  appear 
in  the  opinion. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 
[•S»]  •By  Rer.  Stat.  |  714,  "when  any  judge  of 
any  court  of  the  United  States  resigns  his 
office,  after  having  held  his  commission  as 
sudk  at  least  ten  years,  and  having  attained 
the  age  of  seventy  years,  he  shall,  during  the 
residue  of  his  natural  life,  receive  the  same 
salary  which  was  by  law  payable  to  him  at 
the  time  of  his  resignation." 

In  April,  1865,  petitioner  was  appointed 
by  the  Prraident,  judge  of  the  district  court 
of  the  United  States  for  the  eastern  district 
SO« 


of  New  York,  and  served  as  such  until  July 
20,  1897,  when  he  resigned  his  office,  having 
then  held  his  commission  for  over  thirty 
years,  and  attained  the  age  of  seventy  year* 
and  upwards.  The  salary  of  all  district 
judges  wsis  fixed  by  the  act  of  February  24, 
1891  (26  SUt  at  L.  783,  chap.  287),  at  the 
rate  of  $5,000  per  annum.  There  is  no  ques- 
tion maide  but  Uiat  petitioner  was  entitled 
to  this  amount,  and  that  it  has  been  paid 
him. 

The  controversy  arises  over  the  proper 
construction  of  the  act  of  February  7,  1873, 
reproduced  in  Rev.  Stat.  !S  658  and  613.  By 
!  658  it  is  enacted  that  "the  regular  terms  of 
the  circuit  court  shall  be  held  in  each  year, 
at  the  times  and  places  following:  .  .  . 
in  the  southern  district  of  New  York,  at  the 
city  of  New  York,  .  .  .  exclusively  for 
the  trial  and  disposal  of  criminal  cases,  and 
matters  arising  and  pending  in  said  court, 
on  the  second  Wednesaay  in  January,  March, 
and  May,  on  the  third  Wednesday  in  June, 
and  on  uie  second  Wednesday  in  October  and 
December;"  and  by^  S  013  it  is  provided  that 
"the  terms  of  the  circuit  oourt  for  the  south- 
em  district  of  New  York,  appointed  exclu- 
sively for  the  trial  and  disposal  of  criminal 
business,  may  be  held  by  the  circuit  judge  of 
the  second  judicial  oourt  [circuit]  and  the 
district  judges  for  the  souUiem  and  eastern 
districts  of  New  York,  or  any  one  of  said 
three  judges;  and  at  every  such  term  held  by 
said  judge  of  said  eastern  district  he  sliall 
receive  tiie  sum  of  three  hundred  dollars^ 
the  same  to  be  paid  in  the  manner  now  pre- 
scribed by  law  for  the  parent  of  the  ex- 
penses of  another  district  judge  while  nold- 
ingcourt  in  said  district." 

The  facts  are  that,  after  the  passage  of 
this  act  of  February  7,  1873,  petitioner  held 
each  year  the  six  terms  of  the  district  *court[360] 
of  the  United  States  for  the  southern  dis- 
trict of  New  York,  referred  to  in  the  statute, 
and  received  for  holding  each  of  said  terms 
the  sum  of  $300,  amounting  in  all  to  $1,800 
per  annum.  Petitioner  now  insists  that 
this  was  a  part  of  the  salary  which  was  by 
law  payable  to  him  at  the  time  of  his  resig- 
nation, within  the  meaning  of  the  retiring 
act,  f  714,  and  should  therefore  be  added  to 
the  $5,000  per  annum  admitted  to  be  do* 
him. 

The  case  in  reality  turns  upon  the  mean- 
ing of  the  word  "salary,"  as  used  in  8  714. 
The  word  "salary"  may  be  defined  generally 
as  a  fixed  annual  or  pieriodical  payment  for 
services,  depending  upon  the  time,  and  not 
upon  the  amount,  of  services  rendered. 
Thompson  v.  PhiUip*,  12  Ohio  St  617 ;  Lan- 
die  y.  Lincoln  County,  31  Or.  427,  60  Pae. 
530;  Dane  v.  Smith,  54  Ala.  49 ;  State  ea  reL 
Uurphy  v.  Barnes,  24  Fla.  33,  3  So.  433; 
Castle  V.  Lawlor,  47  Conn.  345;  Com.  em  reL 
Wolfe  V.  Butler,  99  Pa.  642.  As  applied  to 
district  judges  in  general,  and,  indeed,  to 
every  district  judge  except  the  judge  of  the 
eastern  district  of  New  York,  it  doubtless 
refers  to  the  salary  of  $6,000  fixed  by  the 
act  of  February  24,  I89I.  Such  saluy  is 
an  annual  stipend,  payable  in  sickness  as 
well  as   in   health,  for   duties   much    more 
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onerous  in  Bome  districts  than  in  others,  and 
regardless  of  the  fact  whether  such  duties  are 
performed  by  the  judge  in  person,  or  by  the 
judge  of  another  district  called  in  to  take 
his  place.  It  is  a  compensation  which  can- 
not be  diminished  during  the  continuance  of 
the  incumbent  in  ofEce,  and  of  which  he  can- 
not be  deprived  except  by  death,  resignation, 
or  impeachment. 

Wholly  different  considerations  apply  to 
the  compensation  provided  for  by  {  613.  To 
entitle  the  judge  of  the  eastern  district  of 
New  York  to  the  $300  per  term,  provided  for 
by  that  section,  it  is  necessary  that  the  term 
be  actually  held  by  him,  when  he  is  paid  for 
his  services  in  the  manner  provided  by  law 
for  the  expenses  of  a  district  judge  holding 
court  in  another  district  than  bis  own.  He 
may  hold  but  one  term  a  year,  for  which  he 
would  receive  $300.  He  may  hold  three 
terms,  for  which  he  may  receive  $900,  or  he 
may  hold  the  entire  six  terms  and  receive 
[861^1,800.  Such  compensation  'is  a  variable 
quantity,  dependent  upon  the  number  of 
terms  held  by  the  judge.  Upon  the  theory 
of  the  petitioner,  if  he  had  held  but  one  term 
during  the  year  previous  to  his  resignation, 
he  would  be  entitled  to  but  $300  in  addition 
to  his  r^ular  salary  of  $5,000.  The  fact 
that  he  was  able  to  hold  the  entire  ntuiber 
of  six  terms  for  the  twenty-four  years  pre- 
ceding his  resignation  is  a  tribute  to  his  in- 
dustry, faithfuTnese,  and  capacity,  as  well  as 
to  his  good  hisalth,  but  it  does  not  affect  the 
question  in  a  legal  point  of  view.  This  com- 
pensation was  not  only  for  services  actually 
performed,  but  was  subject  to  be  diminished 
or  taken  away  at  the  will  of  Congress.  It 
was  something  entirely  distinct  from  the 
•alary  paid  to  him  as  judge  of  the  district 
court  for  the  eastern  district  of  New  York, 
but  was  in  fact,  as  was  held  by  the  court  of 
elaims,  extra  pay  for  extra  work  performed 
—for  particular,  u  distinguished  from  con- 
tinuous, services. 

We  are  all  of  opinion  that  the  judgment  of 
that  court  waa   right,  and  it   is    therefore 


Mr.  Justice  MeKeaaa  did  not  sit  in  this 


THE  ADULA. 

(Sm  &  C.  Beporter's  ed.  861-498.) 

JiOiwfulneat  of  blookade — when  port  hlooh- 
aded— power  to  establish  Moefcode — effect 
4>f  blockade — intent  to  violate  bloekade — 
ppproaehing  blockade  in  fleet — nationalitjf 
of  chartered  vessel — notice  to  charterer  of 
blockade — directing  vessel  to  enter  block- 
aded  port — motion  for  further  proofs  in 
prize  ease. 

i.  A  bloekade  of  an  enemy's  port  may  be  es- 
tablished without  any  proclamation  by  the 
President,   by   the  commander  of  the  naval 


Nora. — A$  to  what  eontUtutes  bloofcode; 
right  to;  violation  of;  penaltv;  terminatUm; 
iitgulrv  at  blookaied  port;  neoesMy  may  jutttfy 
entry  of  tueh  port, — see  note  to  Predat  v. 
Vnlted  SUtet,  17  L.  ed.  U.  8.  46». 
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forces,  as  an  adjunct  to  naval  operations 
against  other  blockaded  porta  and  the  enemy's 
fleet. 

2.  The  blockade  of  a  port  la  not  terminated  by 
the  fact  that  tbe  mouth  of  the  bay  is  In  the 
complete  possession  and  control  of  tbe  block- 
ading fleet,  when  tbe  enemy's  port  Is  still  la 
tbe  possession  of  the  enemy's  forces,  as  are 
several  otber  positions  In  tbe  nelghborbsud. 
and  the  port  la  18  miles  from  the  mouth  of  tbe 
bay,  and  access  to  It  la  obtained  eltber  by  a 
•mall  river  emptying  Into  the  upper  bay,  or 
by  rail  from  another  town  on  the  bay. 

3.  The  legal  effect  of  a  lawful  and  sufficient 
blockade  Is  the  closing  of  the  port  and  an 
Interdiction  of  the  entrance  of  all  vessels,  of 
whatever  nationality  or  business. 

4.  Tbe  sailing  of  a  vessel  with  a  premeditated 
attempt  to  violate  a  blockade  Is  <p«o  facto 
a  violation  of  tbe  blockade,  and  renders  the 
vessel  subject  to  capture  from  the  moment 
•he  leaves  the  port  of  departure. 

6.  If  a  master  have  actual  notice  of  a  bloek- 
ade, be  Is  not  at  liberty  even  to  approach  the 
blockaded  port  for  the  purpose  of  making  In- 
quiries of  the  blockading  vessels,  since  such 
liberty  would  not  fall  to  lead  to  atteinpts  to 
violate  the  blockade  under  pretext  of  ap- 
proaching tbe  port  for  the  purpose  of  mak- 
ing such  lagulrles. 

6.  The  opinion  of  foreign  writers  on  interna- 
tional law  cannot  be  accepted  as  overruling, 
in  any  particular,  prior  decisions  of  the  Su- 
preme Court  of  the  United  States  to  tbe  ef- 
fect that  a  departure  tor  a  blockaded  port 
with  Intent  to  violate  the  blockade  renders 
tbe  vessel  liable  to  selsnre. 

7.  A  chartered  vessel  Is  to  a  certain  extent, 
pro  hao  vtce,  a  vessel  of  tbe  nation  to  which 
the  charterer  belongs. 

8.  A  notice  of  a  blockade  to  the  charterer  ot 
a  vessel,  who  Is  on  board  witb  power  to  name 
the  port  which  she  is  to  visit,  but  with  no 
right  to  interfere  with  tbe  navigation  ot  tbe 
ship.  Is  a  notice  to  the  vessel. 

9.  A  direction  to  enter  a  blockaded  barbor, 
given  by  tbe  commaadlng  officer  of  one  of  the 
blockading  vessels,  which  has  balled  an  ap- 
proaching ship,  cannot  be  construed  as  a  per- 
mission to  violate  the  blockade,  as  such  per- 
mission would  not  be  within  the  scope  of  his 
authority. 

10.  A  motion  to  take  further  proofs  in  a  prise 
case  Is  properly  denied  where  tbe  proof  pro- 
posed to  be  brought  forward,  when  compared 
with  that  already  In  tbe  case,  leaves  the  court 
to  the  conclusion  that  the  legal  effect  ot  the 
facts  before  It  cannot  be  varied  by  the  ex- 
planatton  offered. 

11.  It  Is  only  where  the  testimony  <n  pre- 
paratorto  makes  a  case  of  grave  doubt  that 
the  court  orders  the  taking  ot  further  proofs. 

[No.  167.1 

Argited  November  t,  1899.    Decided  Ftib- 
rvary  t6, 1900. 

APPEAL  from  •  decree  of  the  District 
Court   of   the   United    States    for    the 
Southern  District  of  Qeorgia  condemning  a 
vessel  as  a  prize  of  war  for  attempting  to 
run  a  blockaide.    Affirmed. 
See  same  case  below,  89  Fed.  Rep.  351. 

Statement  by  Mr.  Justice  Browsi 
'This  was  a  lib«l  in  prize  against  the  Brit- [369} 
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teh  steamship  Adula,  then  under  charter  to 
a  Spanish  subject,  which  was  seized  June 
29,  1898,  by  the  United  States  cruiser  Mar- 
blehead,  for  attempting  to  run  the  blockade 
established  at  Guantanamo  bay  in  the  island 
of  Cuba,  and  was  subsequently  sent  into  the 
port  of  Savannah  for  adjudication. 

The  Adula,  a  vessel  of  372  tons,  was  built 
at  Belfast  in  1889,  for  her  owner,  the  Atlas 
Steamship  Company,  Limited,  a  British 
corporation,  and  was  registered  in  the  name 
of  its  managing  director,  Sir  William  Bow- 
ers Forwood.  Prior  to  the  American-Span- 
ish war  she  was  engaged  in  general  trade  be- 
tween Kingston  and  other  ports  on  the  coaiit 
of  Jamaica,  and  from  time  to  time  had  made 
voyages  to  Cuban  ports.  After  the  break- 
ing out  of  the  war  the  steamer  was  char- 
tered by  various  persons,  in  the  intervals  of 
its  regular  work,  for  voyages  to  Cuba. 
(S63]  *In  the  meantime,  however,  under  the  com- 
mand  of  Rear  Admiral  Sampson,  a  blockade 
was  established  at  Santiago,  where  the  Span- 
ish fleet  lay  under  the  command  of  Admiral 
Cervera.  Upon  June  8th  a  blockade  of 
Quai|[t<uiMno  bay  was  also  established  by 
order  of  Admiral  Sampson,  the  blockading 
squadron  being  under  the  command  of  Com- 
mander McCalla.  Both  of  these  blockades 
were  maintained  during  the  war.  On  April 
22d,  a  blockade  of  the  north  coast  of  Cuba 
between  Cardenas  and  Bahia  Honda  and  of 
Cienfuegos  on  the  south  coast,  was  declared 
by  the  President.  On  June  27th  the  Presi- 
dent by  proclamation  gave  notice  that  the 
Cuban  blockade  had  been  extended  to  include 
all  the  ports  on  the  southern  coast  between 
Cape  Frances  and  Cape  Cruz.  This  included 
the  port  of  Manzanillo.  On  the  28th  this 
proclamation  was  made  known  to  the  vessels 
off  Guantanamo. 

On  June  27th  the  Adula,  then  at  Kingston, 
was  engaged  in  taking  on  a  cargo  for  ship- 
ment On  the  28th  she  discharged  this 
cargo,  and  .the  agent  of  the  Atlas  company 
entered  into  a  charter  party  with  one  Solis, 
a  Spanish  subject  formerly  resident  in  Man- 
zanillo, of  the  material  parts  of  which  the 
following  is  a  copy: 

The  Adula  was  put  at  the  disposal  of  the 
charterer  "for  the  conveyance  of  pa-ssengers 
from  Cuban  ports  hereinafter  to  be  named, 
to  Kingston.  Tlie  ports  that  the  vessel  is  to 
go  to  are  Manzanillo,  Santiago,  and  Guanta- 
namo; but  it  is  distinctly  understood  and 
agreed  by  the  parties  aforesaid  that  it  shall 
not  be  deemed  a  breach  of  this  agreement 
should  the  steamer  be  prevented  from  enter- 
ing any  of  those  ports  from  cau!<e8  beyond 
the  control  of  the  company,  but  that  should 
she  be  able  to  enter  one  or  all  of  them,  she 
shall  embark  the  passengers  that  the  char- 
terer shall  engage  for  her  and  proceed  on 
her  voyage.  If  she  is  not  permitted  to  enter 
either  Manzanillo.  Santiago,  or  Guantanamo, 
the  vessel  is  to  return  to  Kingston,  and  the 
voyage  shall  be  considered  completed,  and 
the  charter  money  hereinafter  referred  to 
earned  without  any  deductions.  .  .  .  The 
charterer  is  to  provide  a  good  and  elBcient 
government  pilot  to  conduct  the  ship  safely 
into  the  ports  which  have  been  named.  Should 
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she  be  permitted  to  'enter  them  the  chartererfSM] 
guarantees  that  the  proper  and  efficieat 
clearances  shall  be  obtained  for  each  port,  ao 
that  the  ship  shall  not  be  subjected  to  any 
fines  for  breach  of  regulations.  .  .  .  Xh« 
company  will  give  the  option  to  the  charts 
er  for  another  voyage  similar  to  this  on 
similar  terms,  providing  the  charterer  gives 
the  company  twenty-four  hours'  notice  aft- 
er the  arrival  of  the  steamer  at  Eangston." 
Accompanying  this  charter  were  certain 
instructions  printed  in  the  margin,t   from 


tAtlas  Steamship  Company. 
Jamaica  Agency,  Jnne  28,  1898. 
Captain  Teates,  8.  8.  Adala. 

Dear  Sir:  I  Inclose  herein  a  oopy  of  tbm 
agreement  onder  wblcb  your  vessel  U  proceed- 
ing on,  and  on  board  the  ship  will  be  the  char- 
terer, to  whom  I  now  Introdnce  yon,  Mr.  JoaC 
R.  Soils,  and  I  ask  yon  to  sbow  him  every  at- 
tention on  the  voyage. 

Yon  will  see  by  a  perusal  of  the  agreeneitt 
that  yon  are  on  a  voyage  wholly  and  solely  for 
the  conveyance  of  refngees  from  the  porta 
named  to  Kingston. 

On  your  arrival  at  Gaantanamo,  to  which  port 
yoo  will  proceed  direct,  yoo  will  find,  no  donbt. 
American  warships  off  the  port.  Ton  will,  wb^ 
signaled  to,  atop  Immediately  and  eommnolcats 
to  the  commanding  officer  the  voyage  that  y«« 
are  on,  and.  In  fact,  yon  can  show  him  tbCM 
sailing  orders,  and  I  do  not  think  that  the  torn- 
mandlng  officer  will  make  any  trooble  whatever 
to  yonr  continuing  the  voyage  Into  the  port. 

You  mast  be  careful  on  your  arrival  there  act 
to  interfere  or  In  any  way  make  any  obeerva- 
tlon  or  sketches  or  anything  that  yon  stay  ae* 
or  hear  of,  but  adhere  strictly  to  the  dotles 
of  your  ship. 

At  Gnantanamo  it  la  likely  there  may  be  aoa* 
difficulty  In  obtaining  a  pilot,  and  If  the  eoa- 
mandlng  officer  gives  yon  permission  to  proceed 
It  Is  last  possible  that  he  may  be  able  to  tdi 
yon  where  yon  can  obtain  the  Mrrleea  of  a 
pilot  to  go  In. 

From  Gaantanamo  you  wtU  proceed  to  oC 
Santiago.  Here  yon  will  meet  the  other  fleet, 
and  carry  the  same  Instructions  out  with  tboa 
as  I  have  mentioned  to  yon  in  reference  t* 
Gaantanamo.  The  charterer  Is  telegraphing  at 
once  to  Santiago  for  a  pilot  to  come  off  to  meet 
the  ship.  If  permission  Is  granted  to  pilot  yoar 
ship  Into  the  port. 

From  Santiago  yon  will  proceed  to  Ifaasanll- 
lo,  and  from  thence  back  to  Kingston.  The 
charterer,  Mr.  Soils,  may  order  yoo  direct  from 
Guantanamo  to  Kingston  or  from  Santiago  ta 
Kingston,  and  In  such  a  caae  you  will  follow 
out  his  orders,  which  he  will  give  yon  In  writ- 
ing. He  has  the  option  of  going  to  the  thne 
ports,  but  It  may  be  convenient  for  him  to  g» 
to  only  one  or  even  two.  The  boat's  crew  that 
Is  mentioned  In  the  appendix  of  this  agreement 
you  will  provide,  bat  It  will  be  necessary  tor 
yoo  to  have  the  ensign  In  the  stem,  ao  as  ta 
show  your  nationality. 

You  will  not  allow  any  provisions  of  any 
sort  to  leave  your  ship  at  any  of  the  ports  or 
to  do  anything  that  Is  contrary  to  the  laws  of 
the  country  or  that  may  be  Interpreted  as  a 
breach  of  faith  In  being  allowed  to  pass  tbs 
blockade  and  elter  the  ports,  and  I  must  ask 
yoo  not  to  permit  any  of  your  crew  to  land  at 
any  of  the  ports,  and  only  yourself.  It  aeesa- 
sary,  to  visit  the  British  consul. 

Wishing  you  a  pleasant  voysge,  I  am  sir, 
Voura  faithfully, 

(S'g'd)      W.  I'eploe  Forwood,  Gen.  Ag't.  Jea. 
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the  agent  of  the  coinpany  to  Captain  Yeates, 
the  coimiiander  of  the  Adula.  These  were 
(865]taken  from  *the  ship  when  she  was  captured. 
The  Adula  left  Kingston  late  in  the  after- 
noon of  June  28th.  Before  sailing.  Solid 
asked  from  the  United  States  consul  at 
Kingston  a  permit  to  enter  the  ports  of 
Guantanamo,  Santiago,  and  Manzanillo. 
This  tlie  consul  refused  to  give  without  spe- 
cial instructions  from  Washington.  Just 
before  sailing  to  Santiago,  Soils  cabled  for  a 
licensed  pilot  to  meet  uie  Adula.  On  leav- 
ing Kingston  she  took  her  course  around 
Morant  point  at  the  easterly  end  of  the 
island,  first  toward  Santiago,  and  then  to 
Guantanamo,  and  about  4  f.  u.  of  the  fol- 
lowing day  was  met  before  reaching  the  har- 
bor and  brought  to  by  the  steamship  Vixen; 
was  directed  to  proceed,  entered  the  harbor 
of  Guantanamo,  and  was  seized  by  the  Mar- 
blebead,  which,  with  other  vessels  of  the 
fleet,  was  lying  inside  the  bay,  and  was  sent 
to  Savann^,  where  a  libel  in  prize  was  filed 
against  her  on  July  21,  1898.  The  depooi- 
tions  in  preparatorio  were  taken  July  21st, 
and  her  owner,  the  Atlas  Steamship  Compa- 
ny, appeared  «s  claimant  and  filed  its  an- 
ewer.  The  case  was  heard  upon  the  proofs 
«n  preparatorio,  and  a  decree  of  condemna- 
tion entered  July  28th.  89  Fed.  Rep.  361. 
Before  the  decree,  claimant  moved  for  leave 
to  take  further  proofs.  The  court  set  the 
motion  down  for  August  9th,  giving  claim- 
ant leave  to  serve  such  affidavits  and  other 
papers  as  it  might  desire  to  read  upon  the 
motion,  and  directed  the  entry  of  the  decree 
to  be  without  prejudice  to  such  motion.  The 
motion  was  finally  denied,  and  the  vessel 
released  upon  a  stipulation  for  her  value. 

From  the  decree  of  condemnation  her  own- 
er and  claimant  appealed  to  this  court. 

Mr.  Erercitt   P.   Wlieolev   argued   the 

cause  and  filed  a  brief  for  appellant: 

Guantanamo  bay  was  not  blockaded. 

The  Abby,  5  C.  Rob.  261;  The  Trende  8o»- 
tre,  6  C.  Rob.  390,  note. 

The  Circassian,  2  Wall.  135,  sub  nom. 
Buntor  v.  United  States,  17  L.  ed.  790,  does 
not  support  the  converse  of  this  proposition. 
Moreover,  this  decision  was  not  followed  by 
the  international  tribunal  created  by  the 
treaty  of  Washington. 

La\vrence,  ed.  Wheaton,  p.  30;  Lawrence, 
Belligerent  and  Sovereign  Rights,  p.  4. 

Even  the  authorities  that  are  most  rigor- 
ous in  regard  to  the  law  of  blockade  concede 
that  where  the  sovereign  power  of  one  bellig- 
erent has  declared  the  limits  of  a  blockade  it 
is  not  competent  for  a  naval  commander  to 
extend  those  limits. 

Thirty  Hogsheads  of  Sugar  v.  Boyle,  9 
Cranch,  191,  3  L.  ed.  701;  1  Duer.  Ins.  647, 
i  23 ;  The  Benrick  <£  Maria,  1  C.  Rob.  146. 

The  authorities  on  the  siibject  of  cartel 
ships  are  in  strict  analogy.  These  hold  that 
the  more  humane  principles  applicable  to 
the  treatment  of  prisoners,  which  have  grad- 
ually become  part  of  the  laws  of  war,  entitle 
to  immunity  from  capture  cartel  ships  in- 
tended bona  fide  to  carry  prisoners  for  ax- 
change. 
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The  Daifjie,  8  C.  Rob.  140;  The  Rose  kt 
Bloom,  1  Dodson,  Adm.  67. 

Where  a  blockade  has  not  been  enforced 
rigorously,  but  some  vessels  fr<Hn  time  to 
time  have  been  allowed  to  enter  the  blockad- 
ed port,  this  amounts  to  an  implied  license 
to  others  to  enter. 

1  Duer.  Ins.  664,  i  SO;  The  Holla,  6  C. 
Rob.  364;  The  Juffroio  Maria  Sohroeder,  S 
C.  Rob.  147. 

The  evidence  of  evil  intent  must  be  clear 
and  convincing  before  a  merdiant  ship  be- 
longing to  citizens  of  a  friendly  nation  will 
bo  condemned. 

The  Olinde  Bodrigues,  174  U.  8.  635,  43  L. 
ed.  1076,  19  Sup.  Ct.  Rep.  861 ;  Prige  Oases, 

2  Black,  636,  sub  nom.  Preoiat  v.  United 
BtateSj  17  L.  ed.  469. 

Assistant  Attorney  'General  Hoyt  argued 
the  cause  and  filed  a  brief  for  appellee: 

The  Adula  on  this  voyage  was  in  effect  a 
Spanish  ship,  and  at  all  evente  is  liable  to 
condemnation  aa  such  by  intendment  of  the 
law. 

The  Bermuda,  8  Wall.  614,  sub  nom. 
Haigh  v.  United  States,  18  L.  ed.  200;  The 
St.  Lawrenoe,  1  GaU.  467.  Fed.  Cas.  No.  12,- 
232. 

It  is  a  general  mle  of  the  prize  court  that 
the  onus  probandi  that  the  property  is  neu- 
tral resto  upon  the  claimant,  and,  if  he  faila 
to  show  it,  condemnation  ensues. 

The  Waisingham  Packet,  2  C.  Rob.  77 ; 
The  Rosalie  and  Betty,  2  C.  Rob.  343;  The 
Countess  of  Lauderdale,  4  C.  Rob.  283;  Story 
Frin.  &  Prac.  pp.  26,  46,  53. 

The  vessel  was  plainly  engaged  in  a  vio- 
lation of  the  blockade,  with  Imowledge  there- 
of, and  must  be  condemned. 

The  Circassian,  2  Wall.  135,  sub  nom. 
Bunter  v.  United  States,  17  L.  ed.  796;  The 
Baigorry,  2  Wall.  474,  sub  nom.  The  Baigor- 
ry  V.  United  States,  17  L.  ed.  880;  The  Cor- 
nelius, 3  Wall.  214,  sub  nom.  Cornelius  v. 
United  States.  18  L.  ed.  93;  The  Cheshire, 

3  Wall.  231,  sub  nom.  The  Cheshire  v. 
United  States,  18  L.  ed.  176 ;  The  Bermuda, 
3  Wall.  514,  sub  nom.  Baigh  v.  United 
States,  18  L.  ed.  200;  The  Admiral,  3  WaU. 
603,  81(6  nom.  The  Admiral  v.  United  States, 
18  L.  ed.  68;  The  Berald,  8  Wall.  768,  sub 
nom.  Berald  v.  United  States,  18  L.  ed.  136. 

Or,  seeking  to  elude  the  blodcade,  rather 
than  openly  break  it,  and  professing  an  inno- 
cence which  did  not  exist,  she  approached  a 
blockaded  and  invested  port  (or  inquiry, 
which,  under  tne  circumstances,  was  not  per- 
missible, and  equally  subjects  her  to  con- 
demnation. 

The  Cheshire,  3  Wall.  231,  tub  nom.  The 
Cheshire  v.  United  States,  18  L.  ed.  176; 
The  Josephine,  3  Wall.  83,  sub  nom.  Quey- 
rouze  V.  United  States,  18  L.  ed.  66 ;  The  Ad- 
miral, 3  Wall.  603,  sub  nom.  The  Admiral  r. 
United  States,  18  L.  ed.  68. 

Mr.  James  H.  Hayden  argued  the  cause 
and,  with  Mr.  Joseph  K.  MoCammon,  filed 
a  brief  for  captors: 

The  Spanish  passport  was  an  enemy's  li- 
cense, and  the  fact  that  it  was  obtained  for 
the  use  of  the  Adula  in  entering  enemies' 
porta  rendered  her  liable  to  seizure. 
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TK9  Aurora,  8  Crancb,  203,  3  L.  ed.  536; 
The  JuUa,  8  Cranch,  181,  3  L.  ed.  628. 

The  mere  fact  of  sailing  under  such  a  li- 
eense  would  Iiave  rendered  the  vessel  liable 
to  conflecation,  without  regard  to  the  object 
of  her  voyage  or  the  port  of  her  destination. 

The  Ariadne,  2  Wheat.  143,  4  L.  ed.  206; 
The  Hiram,  1  Wheat  440,  4  L.  ed.  131. 

The  blockades  of  Guantanamo  and  Santi- 
ago were  lawful,  actual,  and  effective. 

The  Circassian,  2  Wall.  136,  sub  notn. 
Bunter  v.  United  States,  17  L.  ed.  790;  Duer, 
Ins.  p.  60,  !  44. 

The  universal  actual  knowledge  of  the  con- 
ditions existing  dispensed  with  the  necessity 
of  notice,  which  would  have  been  an  empty 
form. 

Hall,  International  Law,  pp.  718-724. 

The  Adula  was  guilty  of  «  breach  of  the 
blockade. 

The  Oiroassian,  2  Wall.  135,  •«&  notn. 
Bunter  v.  United  States,  17  L.  ed.  796;  Yea- 
ton  V.  Fry,  6  Cranch,  836,  3  L.  ed.  117 ;  The 
Frederick  Uolke,  1  C.  Bob.  80;  The  Ootum- 
Ua,  1  C.  Rob.  164;  The  Neptutms,  2  C.  Rob. 
110;  1  Kent.  Com.  160;  Duer,  In*,  p.  661; 
The  Admiral,  8  Wall.  603,  sub  nom.  The  Ad- 
miral T.  United  States,  18  L.  ed.  68;  The 
Baigorry,  2  Wall.  474,  sub  nom.  Baigorry 
T.  United  States,  17  L.  ed.  880;  The  Berald, 
8  Wall.  768,  sub  nom.  The  Herald  v.  United 
States,  18  L.  ed.  135;  The  Cheshire,  3  Wall. 
231,  au&  nom.  The  Cheshire  ▼.  United  States, 
18  L.  ed.  176;  The  Peterhoff,  6  Wall.  28, 
sub  nom.  The  Peterhoff  y.  United  States,  18 
L.  ed.  664. 

If  such  voyages  were  permitted,  the  pur- 
poses of  the  blockade  would  be  defeated  and 
it  would  become  no  more  than  a  farce. 

The  TuUp,  3  Wash.  C.  C.  181,  Fed.  Cas. 
Ko.  14,234. 

The  prize  court  would  not  have  been  Jus- 
tified in  ordering  further  proofs  to  be  taken. 

The  Pizarro,  2  Wheat.  227,  4  L.  ed.  226; 
The  Am^ble  Isabella,  6  Wheat.  1,  6  L.  ed. 
191 ;  The  Cray  Jacket,  6  Wall.  342,  sub  nom. 
The  Oray  Jacket  y.  United  States,  18  L.  ed. 
646;  Story,  Principles  and  Practice  in 
Prize  Courts,  pp.  0,  18,  24;  Benedict,  Admi- 
ralty, i  612. 

Mr.  George  A.  King,  William  B.  King,  and 
WiUiam  B.  Barvey  filed  a  brief  for  certain 
captors. 

[SM]    *Mr.  Justice  Browm  delivered  the  opin- 
ion of  the  court: 

The  rectitude  of  the  decree  of  tiie  district 
court  condemning  the  Adula  as  prize  of  war 
d«>end8  upon  the  existence  of  a  lawful  and 
effective  blockade  at  Guantanamo,  the  knowl- 
edge of  such  blockade  by  those  in  charge  of 
the  vessel,  and  their  intent  in  making  the 
voyage  from  Kingston. 

1.  No  blockade  of  Guantanamo  was  ever 
proclaimed  by  the  President.  A  proclama- 
ti(m  had  been  issued  June  27th,  establishing 
a  blockade  of  all  ports  on  the  southern  coast 
of  Cuba  between  Cape  Frances  on  the  west 
and  Cape  Cruz  on  the  east,  but  as  both  San- 
tiago aind  Guantanamo  are  to  the  eastward 
of  Cape  Cruz,  they  were  not  included.  It 
appears,  however,  that  blockades  of  Santiago 
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and  Guantanamo  were  established  in  the  ear» 
ly'  part  of  June  by  order  of  Admiral  Samp- 
son,  commander  of  the  naval  forces  then  in*  ' 
vesting  the  ports  on  the  southern  coast  of 
Cuba,  and  were  maintained  as  actual  and  ef< 
fective  blockades  until  after  tiie  capture  of 
the  Adula. 

The  Iep;ality  of  a  simple  or  actual  block- 
ade as  distinguished  from  a  public  or  presi- 
dential blockade  is  noticed  by  writers  upon 
international  law,  and  is  said  by  Hallede 
to  be  "constituted  merely  by  the  fact  of  an 
investment,  and  without  any  necessity  of  a 
public  notification.  As  it  arises  solely  from 
facts  it  ceases  when  they  terminate;  its  ex- 
istence must  therefore,  in  all  eases,  be  estab- 
lished by  clear  and  decisive  evidence."  Hal- 
leck,  International  Law,  chap.  23,  S  10.  A 
de  faoto  blockade  was  also  recognized  aa 
legal  by  this  court  in  the  case  of  The  Oircae- 
sian,  2  Wall.  186,  160,  sub  nom.  Bunter  y. 
United  States,  17  L.  ed.  796,  799,  in  which 
the  question  arose  as  to  the  blodcade  of  New 
Orleans  during  the  Civil  War.  In  deliver- 
ing  the  opinion  of  the  court,  the  chief  jostioe 
observed:  "There  is  *a  distinction  betweraf  MT] 
simple  and  public  blockades  which  supports 
this  concluuon.  A  simple  blockade  may  bt 
established  by  a  naval  officer,  acting  upon  Ui 
own  discretion  or  under  direction  of  sup^ 
riors,  without  governmental  notification; 
while  a  public  blockade  is  not  only  estab- 
lished in  fact,  but  is  notified,  by  the  govern- 
ment directing  it,  to  otiier  government*.  In 
the  case  of  a  simple  blockade,  the  captors  are 
bound  to  prove  its  existence  at  the  time  of 
capture;  while  in  the  case  of  a  public  block- 
ade, the  claimants  are  held  to  inroof  of  dis- 
continuance in  order  to  protect  themselves 
from  the  penalties  of  attempted  violation." 
A  like  ruling  was  made  by  Sir  William  Scott 
in  the  case  of  The  Rolla,  0  C.  Rob.  364, 
which  was  the  cose  of  an  American  ship  and 
cargo,  proceeded  against  for  the  breach  of  a 
blockade  at  Montevideo,  imposed  by  the  Brit- 
ish commander.  It  was  argued,  apparentiy 
upon  the  authority  of  The  Benrick  and 
Maria,  1  C.  Rob.  146,  that  the  power  of 
imposing  a  blockade  is  altogeUier  an  act  of 
sovereignty  which  cannot  be  assumed  or 
exercised  by  a  commander  without  special 
authority.  But,  says  the  learned  judge: 
"The  court  then  expressed  its  opinion  that 
this  was  a  position  not  maintainable  to  that 
extent;  because  a  commander  going  out  to  a 
distant  station  may  reasonably  be  supposed 
to  carry  with  him  such  a  portion  of  sover- 
eign authority,  delegated  to  him,  as  may  b* 
necessary  to  provide  for  the  exigencies  of 
the  service  on  which  he  is  employed.  On 
stations  in  Europe,  where  government  is  al- 
most at  hand  to  superintend  and  direct  the 
course  of  operations  under  which  it  may  b* 
expedient  tbat  particular  hostilities  should 
be  carried. on,  it  may  be  different  But  in 
distant  parts  of  the  world  it  cannot  be  dis- 
puted, I  conceive,  that  a  commander  must 
be  held  to  carry  with  him  sufficient  authority 
to  act,  a*  well  against  the  commerce  of  th* 
enemy,  as  against  the  enemy  himself,  for  th« 
more  immediate  purpose  of  reduction."    See 
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«Iso  The  Johanna  Maria,  Deane  on  Block- 
ades, 86. 

In  view  of  the  operations  then  being  car- 
ried on  for  the  purpose  of  destroying  or  cap- 
turing the  Spanish  fleet  and  reducing  Santi- 
ago, we  think  it  was  competent  for  Admiral 
Sampson  to  establish  a  blockade  there  and 
at  Guantanamo,  as  an  adjunct  to  such  opera- 
£S68]tion8.  Indeed,  it  would  seem  to  have  been  *a 
necessity  that  restrictions  should  be  placed 
upon  the  power  of  neutrals  to  carry  sup- 
plies and  intelligence  to  the  enemy,  as  they 
would  be  quite  sure  to  do,  if  their  ships  were 
given  free  ingress  and  ^ress  from  thesS 
harbors.  While  there  «ould  be  no  objection 
to  vessels  carrying  provisions  to  the  starv- 
ing insurgents,  if  their  destination  could  be 
made  certain,  the  probabilities  were  that 
such  provisions  carried  to  a  beleaguered  port 
would  be  immediately  seized  by  the  enemy 
and  used  for  the  sustenance  of  its  soldiers. 
The  exigency  was  one  which  rendered  it  en- 
tirely prudent  for  the  commander  of  the 
fleet  to  act,  without  awaiting  instructions 
from  Washington. 

But  it  is  contended  that  at  the  time  of  the 
capture  the  port  of  Guantanamo  was  com- 
pletely in  the  possession  and  control  of  the 
United  States,  and  therefore  that  the  block- 
ade had  been  terminated.  It  appears,  how- 
ever, that  Guantanamo  is  18  miles  from  the 
mouth  of  Guantanamo  bay.  Access  to  it  is 
obtained  either  by  a  small  river  emptying 
into  the  upper  bay,  or  by  rail  from  Caiman- 
era,  a  town  on  the  west  side  of  the  upper 
bay.  It  seems  that  the  Marblehead  and  the 
Yuikee  were  sent  to  Guantanamo  on  June 
?th,  entered  the  harbor  and  took  possession 
of  the  lower  bay  for  the  use  of  American 
vessels ;  that  the  Panther  and  Yosemite  were 
sent  there  on  the  10th,  and  on  the  12th  the 
torpedo  boat  Porter  arrived  from  Guanta- 
namo with  news  of  a  land  battle,  and  from 
that  time  the  harbor  was  occupied  by  naval 
vessels,  and  by  a  party  of  marines  who  held 
the  crest  of  a  hiu  on  the  west  side  of  the 
harbor  near  its  entrance,  and  the  side  of  the 
hill  facing  the  harbor.  But  the  town  of 
Guantanamo,  near  the  head  of  the  bay,  was 
still  held  by  the  Spanish  forces,  as  were  sev- 
eral other  positions  in  the  neighborhood. 
The  campaign  in  the  vicinity  was  in  active 
progress,  and  encounters  between  the  United 
States  and  Spanish  troops  were  of  frequent 
occurrence. 

In  view  of  these  facts  we  are  of  opinion 
that,  as  the  city  of  Guantanamo  was  still 
held  by  the  Spaniards,  and  as  our  troops 
occupied  only  the  mouth  of  the  bay,  the 
blockade  was  stUI  operative  as  against  ves- 
sels bound  for  the  city  of  Guantanamo.  Here 
•gain  the  case  of  The  Circassian,  2  Wall. 
136,  auh  nom.  Hunter  ▼.  United  States,  17 
L.  ed.  796,  is  decisive.  The  Circassian  was 
[860]captured  May  4, 1862,  for  an  attempted  'vio- 
lation of  the  blockade  of  New  Orleans.  The 
city,  including  the  ports  below  it  on  the 
Mississippi,  was  captured  during  the  last 
days  of  April,  and  military  possession  of  the 
city  taken  on  May  let.  It  was  held  that  neith- 
er the  captur*  of  the  forta  nor  the  military 
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occupation  of  the  city  terminated  the  block- 
ade, upon  the  ground  that  it  applied,  not  to 
the  city  alone,  but  controlled  the  port,  which 
included  the  whole  parish  of  New  Orleans, 
and  lay  on  both  sides  of  the  Mississippi,  and 
all  the  ports  on  that  river  and  on  the  lakes 
east  of  the  city.  The  following  language  of 
the  chief  justice  is  equally  pertinent  to  this 
case :  "Now,  it  may  be  well  enough  conceded 
that  a  continuous  and  complete  possession 
of  the  city  and  the  port,  and  of  the  ap- 
proaches from  the  gulf,  would  make  a  block- 
ade unnecessary,  and  would  supersede  it. 
But,  at  the  time  of  the  capture  of  the  Cir- 
cassian, there  had  been  no  such  possession. 
Only  the  city  was  occupied,  not  the  port, 
much  less  the  district  of  country  commer- 
cially dependent  upon  it,  and  blockaded  by 
its  blockade.  Even  the  city  had  been  occu- 
pied only  three  days.  It  was  ^et  hostile; 
the  rebel  army  was  in  the  neighborhood; 
the  occupation,  limited  and  recent,  was  sub- 
ject to  all  the  vicissitudes  of  war.  Such  aa 
occupation  could  not  at  once,  of  itself,  super- 
sede or  suspend  the  blockade.  It  might  ri- 
pen into  a  possession  which  would  have  that 
effect,  and  it  did;  but  at  the  time  of  the  cap- 
ture it  operated  only  in  aid  and  completion 
of  the  naval  investment"  The  occupation  of 
a  city  terminates  a  blockade  because,  and  only 
because,  it  supersedes  it,  and  if  a  vessel  be 
bound  to  a  port  or  place  beyond,  which  is 
still  occupiea  by  the  enemy,  the  occupation 
of  the  mouth  of  the  harbor  does  not  necessar- 
ily terminate  the  blockade  as  to  such  places. 
Granting  the  existence  of  a  lawful  and  suf- 
ficient bloucade  at  Guantanamo,  its  legal  ef- 
fect was  a  closing  of  the  port,  and  an  inter- 
diction of  the  entrance  of  all  vessels  of  what- 
ever nationality  or  business.  It  is  well  de- 
scribed by  Sir  William  Scott  in  The  Vrouw 
Judith,  1  C.  Rob.  150,  151,  as  "a  sort  of  cir- 
cumvallation  round  a  place,  by  which  all 
foreign  connection  and  correspondence  is,  as 
far  as  human  force  can  effect  it,  to  be  entire- 
ly cut  off.  It  is  intended  to  suspend  the  en- 
tire commerce  of  that  place,  ai^  a  neutral 
is  no  more  at  liberty  to  'assist  the  traffic  of  [370] 
exportation  than  of  importation.  The  ut- 
most that  can  be  allowed  to  a  neutral  vessel 
is,  that  having  already  taken  on  board  a 
cargo  before  the  blockade  begins,  she  may  be 
at  liberty  to  retire  with  it  But  it  must  be 
considered  as  a  rule  which  this  court  meaps 
to  apply,  that  a  neutral  ship  departing  can 
only  take  away  a  cargo  bona  fide  purchased 
and  delivered,  before  the  commencement  of 
the  blockade.  If  she  afterwards  takes  on 
board  a  cargo  it  is  a  fraudulent  act  and  a 
violation  of  the  blockade."  It  is  also  ?aid 
by  Phillimore  (3  International  Law,  383), 
that  "the  object  of  a  blockade  is  to  prevent 
exports  as  well  as  imports,  and  to  cut  off  all 
communication  of  commerce  with  the  block- 
aded place."  The  sailing  of  a  vessel  with  a 
premeditated  intent  to  violate  a  blockade  is 
ipso  facto  a  violation  of  the  blockade,  and 
renders  the  vessel  subject  to  capture  from 
the  moment  she  leaves  the  port  of  departure. 
Yeaton  v.  Fry,  6  Cranch,  335,  3  L.  ed.  117; 
The  Oircaasian,  2  Wall.  135,  sub  nom.  Hunt- 
er  T.  United  States,  17  L.  ed.  796;  TheFred*- 
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riofc  Koike,  1  0.  Sob.  86;  The  OoUmbia,  1 
C.  Rob.  164;  The  Fortune,  2  C.  Bob.  84; 
Wheaton,  Captures,  196.  If  a,  master  have 
actual  notice  of  a  blockade,  he  U  not  at  lib- 
erty even  to  approach  the  blockaded  port  for 
the  purpose  of  making  inquiries  of  the  block- 
ading vessels,  since  such  liberty  could  not 
fail  to  lead  to  attempts  to  violate  the  block- 
ade under  pretext  of  approaching  the  port 
for  the  purpose  of  making  such  inquiries. 
The  Admiral,  3  Wall.  603,  sub  nom.  The  Ad- 
miral V.  Vniied  States,  18  L.  ed.  58;  Priee 
Oases,  2  Black,  636,  677,  tub  nom.  Preoiat  v. 
United  States,  17  L.  ed.  459,  479;  Duer,  Ma- 
rine Ins.  661;  The  Cheshire.  S  Wall.  231, 
sub  nom.  The  Cheshire  ▼.  United  State*,  18 
L.  ed.  175;  The  James  Cook,  Edw.  Adm. 
261;  The  ^iosephine,  3  Wall.  83,  ««(  nom. 
Qveyrouze  v.  United  States,  18  L.  ed.  65; 
The  Spes,  6  C.  Rob.  76;  The  Detsy,  1  C.  Rob. 
334;  The  Neptunus,  2  C.  Rob.  110;  The  Lit- 
tle William,  1  Acton,  141,  161;  Sperrjf  r. 
Delatpare  Ins.  Co.  2  Wash.  0.  C.  243,  Fed. 
Cas.  No.  13,236.  If  there  be  any  distinction 
in  this  particular  between  a  proclaimed 
blockade  and  an  actual  blockade  dt  a  naval 
commander,  it  does  not  aid  the  Adula  in  view 
of  the  admitted  fact  that  she  was  informed 
by  the  Vixen  that  the  port  was  under  the 
control  of  the  United  States  military  forces, 
and  that  the  war  ships  were  visible  before 
she  entered  the  bay. 

In  this  connection  we  are  cited  by  counsel 
for  the  Adula  to  a  change  in  the  law  said  to 
have  been  effected  by  the  adhesion  of  this 
government,  at  the  beginning  of  the  war,  to 
(STlShe  'declaration  of  Paris  abolishing  priva- 
teering. This  supposed  change  apparently 
rests  upon  an  extract  from  a  l>'rench  treatise 
upon  international  law  by  Pistoye  and  Du' 
▼erdy,  vol.  I,  p.  376,  in  which  it  is  said  that 
by  the  modem  law,  in  consequence  of  the 
declaration  of  Paris,  a  vessel  must  be  noti- 
fied to  depart  from  the  blockaded  port  before 
she  can  be  captured,  and  that  the  contrary 
rule  was  the  result  of  the  doctrine  of  the 
British  Orders  in  Council  during  the  Napole- 
onic wars,  which  is  now  given  up  by  that 
country.  It  is  also  said  that  "the  old  rule 
was  that  it  was  a  breach  of  blockade  to  enter 
upon  a  voyage  to  the  blockaded  port.  This 
rule  is  now  changed,  because  neutrals  are 
obliged  only  to  respect  effective  blockades.  It 
may  well  be  that  a  blockade  of  which  official 
notice  has  been  given  is  not  an  effective  block- 
ade, or  it  may  be  that  a  blockade  which  has 
been  established  b^  a  sufficient  force  may 
have  ceased  to  exist.  Neutrals  then  have 
the  right  to  begin  a  voyage  to  a  blockaded 
port  in  order  to  see  if  the  blockade  still  con- 
tinues. They  are  only  guilty  when,  while 
the  blockade  continues,  they  actually  en- 
deavor to  break  it." 

We  cannot,  however,  accept  this  opinion  as 
overruling  in  any  particular  the  prior  de- 
cisions of  this  court  in  the  case*  above  cited, 
to  the  effect  that  a  departure  for  a  blockaded 

Sort  with  intent  to  violate  Uie  blockade  ren- 
ers  the  vessel  liable  to  seizure.  When  Con- 
gress has  spoken  upon  this  subject  it  will  be 
time  enough  for  this  court  to  act.  We  can- 
not change  our  rulings  to  conform  to  the 
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opinions  of  foreign  wr'.«rs  as  to  what  they 
suppose  to  be  the  existing  law  upon  the  anb- 
ject. 

W«  have  not  overlooked  in  this  conneetioii 
the  provision   contained    in   article  IS   of 
Jay's  treaty  of    1794,  to    the  effect  that 
"whereas,  it  fr^uentlv  happens  that  vessels 
sail   for  a  port  or  place   belonging  to   an 
enemy,  without  knowing  that  the  same  is 
either  besieged,  blockaded,  or  invested,  it  ia 
agreed  that  every  vessel   so   eireumstanced 
may  be  turned  away  from  such  port  or  plaoe^ 
but  she  shall  not  be  detained,  nor  her  cargo, 
if  not  contraband,  be  confiscated,  unless  aft- 
er notice  she  shall  again  attempt  to  enter." 
Fitisimmons  v.  Neioport  Ins.  Co.  4  Cranch, 
185,  2  L.    ed.  691.    Waiving  the    question 
whether  this  clause  of  Jay's  treaty  was  abro- 
gated by  the  war  of  1812,  and  accepting  it  aa 
a  correct 'exposition  of  tiielaw  of  nations,  it[8TS) 
applies  only  to  vessels  which  have  sailed  for 
a  hostile  ^rt  or  place  without  knowing  that 
the  same  is  either  besieged,  blockaded,  or  in- 
vested.   The  whole  case  against  the  Adnln 
depends  upon  the  question  whether  those  in 
charge  of  her  knew  before  she  1^  Kingston 
that  Santiago  and  Guantannmo  were  block- 
aded.   If  th^  did,  the  treatv  does  not  apply. 
If  they  did  not;  they  are  entitled  to  the  ben^ 
fit  of  this  principle  of  international  law.    In 
the  case  of  the  Maryland  Ins.  Co.  ▼.  Woode, 
6  Cranch,  29,  3  L.  ed.  143,  in  which  it  wan 
held  that  the  vessel  could  not  be  placed  in 
the  situation  of  one  Iiaving  notice  of  the 
blockade  until  she  was  warned  off,  the  d» 
cision  was  placed  upon  the  express  ground 
that  orders  had  been  given  by  the  British 
government,  and  communicated  to  our  gov- 
emment,  "not  to  consider  blockades  as  exist- 
ing, unless  in   respect  to  particular  porta 
which  may  be  actually  invested,  and  then  not 
to  capture  vessels  bound  to  such  porta,  un- 
less they  shall  have  been  previously  warned 
not  to  enter  them."    This  order  was  treated 
by  the  court  as  a  mitigation  of  the  gmeral 
rule  BO  far  as   respected   blocdcades   in  the 
West  Indies. 

2.  The  questions  concerning  the  notifica- 
tion of,  and  the  intent  to  violate,  bloekada 
depend  largely  upon  the  same  testimony, 
and  may  be  properly  disposed  of  togetiiar. 
There  is  no  doubt  that  the  Adula  beloved  to 
a  British  corporation,  the  Atlas  Steamahip 
Company;  was  registered  in  the  name  of  tha 
managing  director  of  such  corporation;  flew 
the  British  flag,  and  prior  to  the  Spanish- 
American  war  was  engaged  in  general  tnula 
between  Kingston  and  other  porta  on  tha 
coast  of  Jamaica,  in  connection  with  othar 
steamers  of  the  same  line  from  New  York, 
and  from  time  to  time  had  made  voyages  to 
Cuban  porta.  After  the  breaking  out  of  the 
war  the  steamer  was  chartered  by  various 
persons,  in  the  intervals  of  its  regular  work, 
for  voyages  to  Cuba.  On  May  7th,  in  pur- 
suance of  a  verbal  arrangement  betweoi  tha 
agent  of  the  steamship  company  and  the 
American  consul,  the  Adula  was  sent  to 
Cienfu^os  in  Cviw  to  bring  away  refugees. 
On  arrival  off  Cienfuegos  she  was  boarded 
by  officers  of  the  U.  S.  S.  Marblehead,  who, 
upon  being  shown  the  permit  and  the  ship's 

176  U.  S. 


Digitized  by 


Google 


t6»9. 


Tbb  Aoula. 


872-87» 


paper*,  allowed  lier  to  proceed,  though  the 
,ST3]offlcer*  served  the  master  with  a  'printed 
copy  of  tiie  President's  proclamation 
blockading  Cienfuegos  and  several  ports  on 
the  north  side  of  Cuba,  and  made  a  memoran- 
dum on  the  ship's  log  that  they  had  done  so. 
Slie  sailed  from  Cienfuegos  May  10th,  with 
350  passengers,  mostly  women  and  children,, 
was  ai;ain  boarded  on  leaving  the  port,  but 
was  allowed  to  proceed. 

On  May  luth  she  was  chartered  by  a  Cu- 
ban refugee  to  proceed  to  Santiago,  arrived 
there  the  following  day,  and  returned  with 
200  passengers.  No  war  ships  were  off  San- 
tiago at  that  time.  She  arrived  at  Kingston 
on  the  10th,  and  landed  her  passengers. 

On  May  21  she  was  again  chartered  to  go 
to  Cienfuegos,  having  a  permit  from  Wasn- 
ington,  through  the  consul,  to  pass  the 
blockade.  She  reached  the  blockading  fleet 
on  the  23d,  was  boarded  by  a  boat  from  one 
of  the  vessels,  and  was  again  given  permis- 
sion to  proceed;  was  arrested  upon  suspicion 
by  the  Spanish  authorities  in  the  port  of 
Cienfuegos,  but  after  a  detention  of  sixty 
hours  was  released.  She  sailed  again  on 
May  26th  directly  for  Kingston,  saw  no  war 
ships  in  sight,  and  arrived  at  Kingston  on 
May  28th. 

After  making  two  of  her  ordinary  coast- 
ing voyages  aroimd  Jamaica,  she  was  offered 
a  furtLer  charter  for  Cienfuegos,  but  could 
not  obtain  the  permission  of  the  American 
consul,  who  told  the  master  he  had  no  au- 
thority to  grant  it.  Sho  left  June  15th, 
with  a  letter  of  instructions  to  the  captain 
to  proceed  to  the  fleet  off  Cienfuegos,  then 
under  a  public  blockade,  to  ask  permission 
from  them  to  enter  the  port,  and  if  granted, 
to  go  in,  and  if  not  granted,  to  return  to 
Jamaica.  She  arrived  at  Cienfuegos  June 
17th ;  landed  some  provisions  which  had  been 
shipped  for  her  passengers,  found  no  war 
ships  there,  and  sailed  away  on  the  10th  with 
only  ninety-eight  passengers.  Sixty  miles 
S.  S.  E.  from  Cienfuegos  she  was  stopped  by 
the  U.  S.  S.  Yankee,  and  an  oflScer  sent  on 
board.  The  master  showed  the.  hoarding  of- 
ficer bis  instructions  and  the  ship's  papers, 
as  well  as  the  passenger  list;  was  informed 
that  Cienfuegos  was  blockaded,  and  that  he 
must  not  enter  it  again.  She  arrived  in 
Kingston  on  June  Zlst,  proceeded  around 
the  island  on  her  usual  coasting  trip,  and 
returned  to  Kingston  on  the  27th. 

She  was  chartered  for  her  last  voyage 
[3T4]June  28th  by  one  Solis,  *a  Spanish  subject 
t>om  near  Havana,  and  living  with  his 
family  at  Manzanillo.  He  had  landed  re- 
cently from  Manzanillo  with  a  cargo  of  refu- 
fees. '  He  had  lived  in  Cuba,  and  at  one  time 
ad  been  the  French  consul  at  Manzanillo, 
though  there  was  no  evidence  that  he  had 
«ver  co-operated  with  the  Spanish  authori* 
ties  during  the  war,  or  rendered  aid  or  com- 
fort to  the  Spanish  forces.  He  had,  how- 
ever, a  passport  from  the  Spanish  consul  to 
enter  the  cities  to  which  he  was  bound  and 
take  passengers  away  as  refugees.  He  had 
previously  been  engaged  in  shipping  aupplie* 
to  Cuban  ports  and  returning  with  passen- 
gers for  Jamaica.  He  also  carried  a  special 
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personal  Spanish  passport  granted  the  year 
before.  Such  being  his  political  chai'acter, 
he  entered  into  a  charter  party  with  the 
Atlas  Steamship  Company,  under  which  h* 
was  at  liberty  to  go  to  Manzanillo,  Santiago, 
and  Ouantanamo,  and,  if  not  permitted  to 
enter  these  harbors,  to  return  to  Kingston. 
Aa  option  was  also  given  to  the  charterer  for 
another  similar  voyage  upon  like  terms  upon 
twenty-four  hours'  notice  after  arrival  at 
Kingston.  The  charter  was  for  the  convey- 
ance of  passengers  from  Cuban  ports  to 
Ekingston  at  100  pounds  per  day.  Solis  was 
entered  upon  the  ship's  articles  as  super- 
cargo. She  was  evidently  chartered  for  his 
personal  benefit,  with  power  to  name  the 
port  which  she  was  to  visit,  but  with  no 
right  to  interfere  with  the  navigation  of  the 
ship.  Solis  had  made  the  same  sort  of  trip 
twice  before  with  English  schooners,  and  ex- 
pected upon  this  trip  to  make  919,000  net 
profit.  He  appeared  to  have  known  nothing 
about  the  previous  voyages  of  Uie  Adula, 
and  had  seen  her  for  the  first  time  only  about 
two  months  before.  The  vessel  bore  a  paaa- 
port  from  the  Sp..nish  consul  at  Kingston; 
a  bill  of  health  visid  by  the  Spanish  consuL 
With  r^ard  to  his  knowledge  of  tha 
blockade  at  Ouantanamo  he  testified  as  fol- 
lows: 

"I  knmr  that  there  was  a  condition  of  war 
existing  between  America  and  Spain  on  the 
21st.  They  told  me  on  board  the  Adula  that 
the  blockade  of  Ouantanamo  was  published 
on  the  27  th,  the  day  before.  I  had  not  beard 
it  before  I  left  Kingston.  I  did  not  know 
o£3ciaIly  Ouantanamo  was  blockaded.  On 
board  the  Adula  I  heard  that  on  the  27  th 
there  was  issued  *an  order  from  the  Presi-[8TS] 
dent  of  the  United  States  declaring  a  block- 
ade of  tiie  port  of  Ouantanamo,  but  I  did 
not  know  it  until  we  arrived  at  Ouanta- 
namo. At  Kingston  I  heard  there  were 
some  warships  at  Ouantanamo,  and  I  told 
Captain  Forwood  that  the  first  thing  I 
would  do  would  be  to  go  to  the  admiral  and 
tell  him  my  intentions.  I  did  not  think  the 
papers  in  Kingston  published  the  blockade. 
I  did  not  see  it  if  they  did.  The  people  gen- 
erally did  not  talk  about  it.  I  read  some- 
thing about  'McCalla's  camp.'  I  understood 
Ouantanamo  was  not  blockaded  by  the  Unit- 
ed States.  I  heard  that  marines  had  been 
landed  at  the  entrance  to  Ouantanamo,  Cai- 
menera — the  bay  is  called  Caimenera — and 
that  the  marines  had  possession  of  the  port, 
and  that  the  ships  were  inside.  I  cannot 
tell  when  I  received  the  information  that 
marines  had  been  landed  there  and  taken 
possession  of  the  point  of  Ouantanamo  or 
Caimenera.  Perhaps  it  wtis  one  or  two 
days  before.  I  don't  know  what  the  others 
knew  about  a  state  of  war  existing.  I  un- 
derstood Ouantanamo  was  not  declared  oflS- 
cially  blockaded,  although  there  were  some 
vessels  there.  I  got  that  information  from 
newspapers  in  Kingston,  and  from  those 
newspapers  I  got  the  information  that  ma- 
rines had  been  landed  at  the  entrance  to  the 
bay  on  the  east  side;  they  call  it  'East 
Point'" 

It  farther  appeared  that  the  America* 
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consul  warned  Mr.  Forwood,  the  agent  of 
the  ship  at  Kingston,  of  the  existence  of  the 
blockade  in  the  following  language,  as  stated 
by  the  agent  himself:  "'Well,  Forwood,  I 
would  not  advise  you  to  let  the  ship  go;  they 
won't  let  her  into  Uuantanamo,  and  they 
will  be  watching  for  her.'  I  said  to  him, 
'Oh,  Dent,  let  me  show  you  the  captain's  in- 
structions. He  has  got  orders  to  go  to  the 
fleet  there  and  aak  their  permission  to  take 
some  refugees.*  "Well,'  he  said,  'I  don't 
know,  but  they  will  be  watching  for  her,  and 
I  think  that  Senor  Soils  is  a  Spanish  agent, 
cariying  $300,000  in  gold  to  buy  over  the 
rebels  in  the  American  camp.'  I  told  him 
that  I  had  inquired  about  the  man,  and  that 
it  was  one  of  the  usual  Kingston  yarns."  It 
also  appears  that  Mr.  Forwood  knew  that 
Mr.  Soils  was  a  Spaniard,  and  had  been  ship- 
ping eupplies  to  Cuban  ports.  After  taking 
[876]on  board  a  large  supply  *of  coal,  the  Adula 
left  Kingston  on  June  28th,  rounded  Morant 
point  on  the  ea«t  end  of  the  island  of  Jamai- 
ca, proceeded  at  her  usual  speed  toward  San- 
tiago, and  sighted  the  blockading  fleet  off 
that  port  about  noon  of  the  29th.  The  cap- 
tain gives  as  his  reason  for  going  by  the  way 
of  Santiago  that  he  was  not  acquainted  irito 
the  coast  line  to  the  eastward  of  that  port; 
had  no  large  scale  chart,,  and  therefore 
steered  more  to  the  westward  than  he  should 
have  done,  because  he  knew  the  coast  about 
Santiago,  and  did  not  know  that  about  Guan- 
tanamo;  but  it  is  quite  as  probable  that  it 
was  the  presence  of  a  number  of  war  vfessels 
off  Santiago  which  sent  her  to  Guantanamo. 
She  was  hailed  by  the  Vixen  within  half  a 
mile  of  the  entrance  to  the  harbor  of  Guan- 
tanamo, brought  to,  and  then  directed  into 
the  harbor,  where  several  war  vessels  were 
lying,  and  was  shortly  thereafter  seized  by 
order  of  Commander  McCalla  of  the  Marble- 
head. 

In  his  testimony  before  the  prize  commis- 
sioners. Captain  Yeates,  master  of  the  Adula, 
stated  that  he  was  stopped  by  the  Vixen 
about  half  a  mile  from  the  entrance  to  the 
bay  and  permitted  to  proceed,  and  that  it 
was  not  until  after  he  had  anchored  that 
he  was  acquainted  with  the  blockade  of  the 
harbor.  One  of  the  crew  testified  somewhat 
to  the  contrary  and  swore  that  "about  three 
days  before  I  left  Kingston  I  heard  that 
Guantanamo  was  blockaded;  I  heard  it  from 
people  around  the  streets;  I  did  not  see  it; 
I  heard  it  was  in  the  papers;  I  never  heard 
any  of  the  officers  of  the  Adula  or  people 
on  board  talking  about  Guantanamo  being 
blockaded,  and  I  don't  know  exactly  whether 
the  owner  or  master  or  officers  of  the  ship 
Adula  knew  that  Guantanamo  was  block- 
aded. I  knew  about  it,  but  I  don't  know 
anything  about  them.  I  don't  know  how  I 
found  it  out,  but  I  heard  it  on  the  streets 
of  Kingston."  He  also  swore  "that  at  that 
time  we  went  up  to  the  mouth  of  the  harbor, 
and  at  that  time,  when  we  got  to  Guanta- 
namo, we  found  the  war  ships  there  block- 
ading the  harbor."  A  .small  cruiser,  the 
Vixen,  "ran  up  across  our  bow  and  the  cap- 
tain of  the  cruiser  asked-  us:  'Didn't  you 
sight  the  war  ships  down  at  Santiago!'  and 
ftlZ 


the  captain  said.  Tea.'  And  the  captain 
stopped,  and  he  said :  'Didn't  you  hear  that 
Guantanamo  was  'blockaded!'  and  our  cap-[3VlfJ 
tain  said  'Yes.'  Then  he  said,  'You  can  pro- 
ceed on.'  I  heard  about  the  blockade  in 
Kingston,  but  after  leaving  Kingston,  until 
we  met  the  cruiser,  I  never  heard  anything 
more  about  it"  Captain  Yeates  also  testi- 
fied that  he  expected  to  ha  stopped  when  he 
approached  Santiago.  Mr.  Solis,  who  had 
chartered  the  Adula  for  this  voyage,  testified 
that  he  was  told,  while  on  board  the  Adula, 
that  the  blockade  of  Guantanamo  was  pub- 
lished on  the  27th,  the  day  before,  but  that 
he  had  not  heard  of  it  before  he  left  King- 
ston, though  he  had  heard,  while  in  King* 
Bton,  that  there  were  some  war  ships  at 
Guantanamo.  At  the  time  the  Adula  was 
captured  she  was  searched  for  her  ship's 
papers  and  other  documents  and  letters. 
Several  letters  were  found,  as  well  as  copies 
of  a  newspaper  published  at  Kingston,  which 
spoke  of  the  American  military  and  naval 
operations  both  at  Santiago  and  Ouanta* 
namo. 

Among  these  extracts  from  "The  Gleaner" 
of  June  14,  1898,  is  the  following,  apparent- 
ly telegraphed  from  London:  "A  aespateh 
boat  off  Santiago  reports  that  the  Ajneri- 
cans  now  hold  3S  miles  of  the  coast  east  of 
Santiago,  including  Guantanamo  harbor, 
and  that  20,000  Spanish  troops  at  Santiago 
are  preparing  to  desperatdy  resist  the  Amer- 
icans, who  have  landed  8,000  rifles,  300,000 
rounds  of  ammunition,  and  large  stores  of 
provisions;"  and  the  following  from  the  is- 
sue of  June  25th:  "On  board  the  Adula, 
which  arrived  from  Cienfu^os  this  week, 
there  was  an  individual  officially  appointed 
by  the  Captain  General  in  Cuba  to  make  ar^ 
rangements  in  Jamaica  for  regularly  supply- 
ing  the  Spanish  troops  with  provisions;  in 
fact,  to  make  Jamaica  a  base  for  Spanish 
purposes." 

In  this  connection  it  would  seem  from  tht 
report  of  the  Bureau  of  Navigation  that  the 
consul  at  Elingston  telegraphed  to  Washing 
ton  that  the.  under  secretary  of  the  Captain 
General  of  Cuba  and  certain  Spanish  naval 
officers  "came  aboard  the  Adula  with,  it  is 
supposed,  $250,000  to  purchase  provisions  to 
be  taken  to  Manzanillo  for  Cervera.  .  .  . 
Extensive  preparations  being  made  for  ship- 
ping provtHions  to  Cuba." 

In  a  letter  from  Captain  Testes  to  his 
parents,  under  date  of  July  13th,  and  ap- 
parently written  while  the  Adula  was  at 
Savannah,  he  says:  "And  now  to  tell  yon 
dear  ones  how  it  is  *or  was  that  we  got  into[3TS| 
this  pickle,  which  has  not  come  as  any  sur- 
prise, as  I  have  anticipated  this  for  soma 
time;  it  is  I  did  not  think  I  should  be  in 
command  when  it  happened,  but  it  was  my 
luck  to  be,  I  suppose."  Speaking  of  Hit 
capture,  he  says:  "They  turned  the  ship  up- 
side down;  took  my  papers;  measured  ths 
coals,  and  took  stock  generally.  As  far  as 
the  ship  is  concerned  she  was  on  perfectly 
legitimate  business,  fetching  refugees. 
Whether  Mr.  Solis  chartered  t£e  ship  for 
that  purpose  alone,  of  course,  has  to  be 
proved,  and  we  are  now  on  our  way  to  Savaa- 
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mh  for  that  purpose  with  a  prize  crew  and 
Lieutenant  Anderson  in  charge."  In  a  post- 
script dated  at  Savannah,  July  ISth,  he 
■ays:  "We  have  not  yet  reached  the  town 
proper,  for  we  are  going  through  the  same 
performance  as  we  did  at  Tampa,  but  I  was 
not  caught  this  time,  for  I  managed  to  keep 
my  things  out  of  the  oven." 

As  tending  to  show  the  good  faith  of  this 
expedition,  and  more  particularly  the  owners 
of  the  Adula,  much  reliance  is  placed  upon 
the  letter  of  Mr.  Forwood  to  Captain  Yeates 
of  June  28,  the  day  upon  which  the  Adula 
left  Kingston,  in  which  he  instructs  him,  in 
ease  he  finds  American  warships  off  Guan- 
tanamo,  to  stop  immediately  upon  being 
signaled,  and  communicate  to  the  command- 
ing officer  the  object  of  the  voyage,  and  to  be 
careful  upon  his  arrival  "not  to  interfere,  or 
in  any  way  make  any  observations  or 
sketches,  or  anything  you  may  see  or  hear 
of,  but  adhere  strictly  to  the  duties  of  your 
ship,"  and  to  observe  the  same  precautions 
off  Santiago.  In  this  letter  he  also  instructs 
him  not  to  allow  any  provisions  to  leave  the 
ship,  or  to  do  anything  which  could  be  inter* 
preted  as  a  breach  of  faith  in  being  allowed 
to  pass  the  blockade  and  enter  the  ports. 
While  this  letter  doubtless  tends  to  show 
good  faith  on  the  part  of  Mr.  Forwood,  still 
it  was  written  with  full  information  from 
Mr.  Soils  that  the  consul  had  refused  to  give 
him  a  passport,  without  permission  from  the 
American  authorities  in  Washington.  That 
Mr.  Forwood  recognized  the  necessity  of  an 
authority  from  Washington  in  order  ito  pass 
the  blockade  is  shown  by  his  letter  to  Cap- 
tain Walker  of  May  21,  1898,  in  reference  to 
one  of  the  voyages  to  Cienfuegos,  in  which 
he  says:  "In  giving  this  letter  to  the 
r379]bIockade,  be  sure  and  ask  *the  officer  if  he 
would  allow  the  ehipto  pass  another  voyage 
without  cabling  to  Washington." 

From  all  the  testimony  in  the  ease  it  ap- 
pears very  dear: 

That  Ouantanamo  was  actually  and  ef- 
fectively blockaded  by  orders  of  Admiral 
Sampson  from  June  7th  until  after  the  cap- 
ture of  the  Adula ; 

That  the  Adula  was  chartered  to  a  Span- 
ish subject  for  a  voyage  to  Ouantanamo, 
Santiago,  or  Manzanillo,  for  the  purpose  of 
bringing  away  refugees,  and  that  such  voy- 
age was  primarily,  at  least,  a  commercial  one 
for  the  personal  profit  of  the  charterer.  Dur- 
ing such  charter  she  was  to  a  certain  extent, 
pro  hao  vice,  a  Spanish  vessel,  and  a  notice 
to  Solis  of  the  existence  of  the  blockade  was 
»  notice  to  the  vessel.  The  Ranger,  0  C.  Rob. 
126;  The  Jonge  Emilia,  3  C.  Rob.  52;  The 
Tfapoleon,  Blatchf.  Prize  Cas.  206,  Fed.  Cas. 
Ko.  10,012.  The  fact  of  her  sailing  under  a 
Spanish  passport — in  fact,  an  enemy's  li- 
cense— IS  not  devoid  of  significance.  Indeed, 
we  have  in  several  cases  regarded  this  as 
sufficient  ground  for  condemnation.  The 
JmUo,  8  Cranch,  181,  3  L.  ed.  528;  The 
Aurora,  8  Cranch,  203,  3  L.  ed.  536;  The 
Eiram,  1  Wheat.  440.  4  L.  ed.  131;  The 
Ariadne,  2  Wheat  143,  4  L.  ed.  206.  This 
passport  gave  the  Adula  authority  to  enter 
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the  Cuban  ports  and  take  away  refugees,  and 
it  is  a  circumstance  worthy  of  notice  that  it 
could  not  be  found  when  the  vessel  was  cap- 
tured. Solis  acknowledged  its  existence, 
but  made  no  effort  to  account  for  its  loss. 

Both  Solis  himsdf  and  the  Adula  had  been 
previously  engaged  in  similar  enterprises  to 
the  coast  of  Cuba,  and  were  chargeable  with 
notice,  not  only  of  war  between  the  United 
States  and  Spain,  but  with  the  fact  of  mili- 
tary and  naval  operations  upon  the  southern 
coast  of  Cuba ; 

The  fact  of  such  war,  that  the  object  of  it 
was  the  expulsion  of  the  Spanish  forces  from 
Cuba,  and  that  military  and  naval  operations 
were  being  carried  on  by  us  with  that  object 
in  view,  must  have  been  matters  of  common 
knowledge  in  Kingston,  as  well  as  the  fact 
that  the  commerce  with  the  southern  porta 
of  Cuba  was  likely  to  be  interrupted,  and 
that  all  intercourse  with  such  ports  would 
become  dangerous  in  consequence  of  such 
war; 

While  the  mission  of  the  Adula  was  not  an 
unfriendly  one  'to  this  government,  she  wa8[3801 
not  a  cartel  ship,  privileged  from  capture  as 
such,  but  one  employed  in  a  commercial  en- 
terprise for  the  personal  profit  of  the  chart- 
erer, and  only  secondarily,  if  at  all,  for  the 
purpose  of  humanity.  Her  enterprise  was 
an  unlawful  one,  in  case  a  blockade  existed, 
and  both  Solis  and  the  master  of  the  Adula 
were  cognizant  of  this  fact.  The  direction 
of  the  commanding  officer  of  the  Vixen, 
wnich  overhauled  the  Adula  off  Ouantanamo, 
to  enter  the  harbor,  cannot  be  construed  as  a 
permission  to  violate  the  blockade,  as  such 
permission  would  not  be  within  the  scope  of 
his  authority.  The  Hope,  1  Dod.  Adm.  226; 
Rogers  v.  The  Amado,  Newberry  Adm.  400, 
F^  Cas.  Ko.  12,005 ;  The  Joseph,  8  Cranch, 
451,  3  L.  ed.  621 ;  The  Benito  Eatenger,  17S 
U.  S.  668,  post,  592,  20  Sup.  Ct.  Rep.  489. 

That  upon  arrival  off  Santiago  the  block- 
ading  fieet  was  plainly  visible,  and  we  think 
there  is  a  preponderance  of  evidence  to  the 
effect  that  boUi  Solis  and  the  master  of  the  . 
Adula  knew  of  the  actual  blockade,  that  it 
was  generally  known  in  Kingston  before  she 
sailed,  and  that  the  Adula  was  chargeable 
with  a  breach  of  it,  notwithstanding  the  let- 
ter of  instructions  from  Mr.  Forwood  to 
Captain  Yeates.  As  the  blockade  had  been 
in  existence  since  June  7th  it  is  scarcely  pos- 
sible that,  in  the  three  weeks  that  elapsed 
before  the  Adula  sailed,  it  should  not  have 
been  known  in  Kingston,  which  was  only  a 
day's  trip  from  the  southern  coast  of  Cuba, 
and  with  which  it  appears  to  have  been  in 
frequent  communication.  This  probability 
is  confirmed  by  the  direct  testimony  of  the 
sailor  Morris,  that  it  was  matter  of  common 
talk  in  Kingston.  The  testimony  of  Solis, 
that  he  did  not  know  "officially"  that  Ouan- 
tanamo was  blockaded,  by  which  we  are  to 
understand  that  it  had  not  been  officially 
proclaimed,  is  perfectly  consistent  with  a 
personal  knowledge  of  ttie  actual  fact.  Hie 
statement  seems  to  be  little  more  than  a  con- 
venient evasion.  Upon  the  principle  already 
stated  his  knowledge  was  the  knowledge  A 
the  ship. 
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Wa  think  the  facts  herdn  atated  ontweigli 
the  general  ttatement  of  the  offiewB  that 
they  had  not  heard  of  the  blockade. 

3.  There  was  no  error  in  denying  the  ukh 
tion  of  the  claimant  to  take  further  proofs. 
It  appears  from  the  opinion  of  the  oonrt 
that  "the  hearing  upon  the  proceedings  for 
condemnation  was  upon  the  evidence  af- 
[881]forded  by  the  examination  of  the  'captured 
crew  taken  upon  standing  interrogatories, 
the  ship's  papers,  and  other  evidence  of  a 
documentary  character  found  upon  the  ship 
by  the  captors.  This  was  done  in  conform- 
ity to  the  established  rule  in  prize  causes." 

The  motion  to  take  further  proof  was  made 
upon  the  affidavit  of  Robert  Gemmell,  the 
l«ew  York  agent  of  the  company,  the  state- 
ment of  W.  P.  Forwood,  the  Kingston  agent, 
annexed  thereto,  as  well  as  his  own  affidiavit 
and  exhibits,  and  upon  the  countM-  testi- 
mony of  Anderson,  Ellenberg,  and  Oill 
taken  de  bene  esse.  Upon  the  hearing  of 
this  motion  the  court  considered  the  allega- 
tions of  Forwood,  attached  to  Gemmell's  af- 
fidavit, as  if  Forwood  had  testified  upon  dep- 
ositions regularly  taken,  giving  due  weight 
to  the  same  in  connection  with  other  evidence 
in  the  case ;  and  was  of  opinion  that  the  evi- 
dence as  it  stood  was  not  susceptible  of  any 
satisfactory  explanation ;  and  comparing  the 
proof  proposed  to  be  brought  forward  with 
that  already  in  the  ease,  came  to  the  con- 
clusion that  the  legal  effect  of  tiie  facts  be- 
fore the  court  could  not  be  varied  by  the  ex- 
planation offered.  The  motion  was  denied. 
In  considering  this  case  we  have  also  given 
effect  to  these  affidavits,  and  have  come  to 
the  conclusion  that,  if  they  are  to  be  taken 
as  true,  and  the  further  proofs,  if  taken, 
would  support  them,  they  would  not  change 
our  opinion  with  respect  to  the  affirmance  of 
the  decree. 

If  an  examination  of  the  ship's  papers  and 
of  the  crew,  taken  tn  preparatorio,  upon 
which  the  cause  is  first  heard  in  the  district 
court,  make  a  case  for  condenmation,  the  or- 
der for  further  proof  is,  as  stated  in  The 
Grey  Jacket,  6  Wall.  342,  368,  sub  nom.  The 
drey  Jacket  v.  United  States,  18  L.  ed.  646, 
always  made  with  extreme  caution,  and  only 
where  the  interests  of  justice  clearly  re- 
quire it.  If  the  ship's  papers  and  the  testi- 
mony of  the  crew  do  not  justify  an  acquittal, 
it  i»  improbable  that  a  defense  would  be  es- 
tablished by  further  proof;  and  as  the  in- 
terest of  all  parties  require  that  prize  causes 
be  quickly  disposed  of,  it  is  only  where  the 
testimony  in  preparatorio  makes  a  case  of 
grave  doubt,  that  the  court  orders  the  taking 
of  further  proofs.  The  Pinarro,  2  Wheat 
227.  4  L.  ed.  226;  The  Amiable  Isabella,  6 
Wheat.  I,  '//,  5  L.  ed.  191,  209;  Benedict, 
.\dm,  {  612«;  Story,  Prize  Courts,  17. 
(382]  *It  was  said  by  Sir  William  Scott  in  The 
Sarah,  3  C.  Rob.  330,  that  "it  has  seldom 
been  done  except  in  oases  where  there  has  ap- 
peared something  in  the  original  evidence 
'  which  lays  a  suggestion  for  prosecuting  the 
inquiry  farther.  In  such  cases  the  court 
has  allowed  it;  but  when  the  matter  is  for- 
ei^,  and  not  connected  with  the  original 
evidence  of  the  oaute,  it  must  be  under  very 
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partieular  dreumstanoes  indeed  th«t  tks 
court  will  be  induced  to  accede  to  mdi  •■ 
application;  because,  if  remote  raggesttcaa 
were  allowed,  the  practice  of  the  court  mnild 
be  led  away  from  the  simplicity  of  prize  pro- 
ceedings, and  there  would  be  no  eatd  to  the 
accumulation  of  proof  that  would  be  intro- 
duced in  order  to  support  arbitnuy  aogges- 
tiona." 

These  remarks  are  tpecially  pertinent  te 
the  offer  of  further  proof  that,  while  Soils 
owed  allegiance  to  the  Queen  of  Spain,  yet 
that  he  leit  Cuba  soon  after  the  war  broke 
out,  took  no  part  in  the  hostilities,  bat  oa 
the  contrary  had  done  all  in  his  power  while 
he  remained  in  Cuba  to  assist  citizens  of  the 
United  States  residing  there;  had  sided  with 
the  natives  of  Cuba,  and  was  desirous  that  a 
^vernment  should  be  established  in  the 
island  under  the  auspices  of  the  United 
States.  As  was  observed  in  the  very  satis- 
factory opinion  of  the  district  judge  in  this 
case,  Uiis  evidence  was  altogether  irrelerant 
to  the  case  of  the  Adula,  and  was,  to  a  cer- 
tain extent,  a  contradiction  of  his  testimoi^ 
before  the  prize  commissioners  that  he  waa 
a  loyal  subject  of  Spain,  bore  a  Spanish  paae- 

gart,  and  carried  a  bill  of  health  vitid  by  the 
panish  consul  at  Kingston.  It  would  throw 
the  whole  practice  in  prize  cases  into  eonfn- 
sion  if  the  testimony,  taken  in  preparatorio, 
when  the  facts  are  fresh  in  the  minds  of  the 
witnesses,  were  subject  to  be  contradicted 
by  the  same  witnesses  after  its  weak  pointo 
had  been  developed.  It  was  said  by  Mr.  Jus- 
tice Story  in  The  Pizarro,  2  Wheat.  227,  4 
L.  ed.  226:  "Nor  should  the  captured  crew 
have  been  permitted  to  be  re-examined  in 
court.  They  are  bound  to  declare  the  whole 
truth  upon  their  first  examination;  and  ii 
they  then  fraudulently  suppress  any  mate- 
rial facts,  they  ought  not  to  be  indulged  with 
an  opportunity  to  disclose  what  they  pleas«. 
or  to  give  color  to  their  former  statements 
after  counsel  has  been  token,  and  they  know 
the  pressure  of  the  cause.  Public  policy  and 
justice  'equally  point  out  the  necessity  of(383j 
an  inflexible  adherence  to  this  rule." 

Upon  the  whole,  we  think  the  decree  of  the 
District  Court  was  correct,  and  it  i*  there- 
fore affirmed. 

Mr.  Justice  Shlras  dissenting: 
I  cannot  concur  in  the  judgment  of  the 
court  in  this  case,  and  shall  state  my  views 
briefly,  without  entering  at  length  upon  a 
discussion  in  support  of  them. 

By  a  joint  resolution  of  the  Senate  and 
House  of  Representatives  of  the  United 
States,  approved  April  20,  1898,  it  was  de- 
clared: "That  the  people  of  the  island  of 
Cuba  are,  and  of  ri^ht  ought  to  be,  free  and 
independent."  "That  it  is  the  duty  of  the 
United  Stotes  to  demand,  and  the  govern- 
ment of  the  United  States  docs  hereby  de- 
mand, that  the  government  of  Spain  at  once 
relinquish  its  authority  and  government  in 
the  island  of  Cuba,  and  withdraw  its  land 
and  naval  fol-oes  from  Cuba  and  Cuban  wa- 
ters." "That  the  President  "of  the  United 
States  be,  and  he  hereby  is,  directed  and  e»> 
powered  to  use  the  entire  land  and  naval 
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forcM  of  the  United  States,  and  to  call  into 
the  actual  eenrioe  of  the  United  States  the 
militia  of  the  aereral  states  to  such  extent  as 
may  be  necessary  to  carry  these  resolutions 
into  effect."  "That  the  United  SUtes  here- 
by disclaims  any  disposition  or  intention  to 
exercise  soyereinity,  jurisdiction,  or  control 
over  said  island  except  for  the  pacification 
tiiereof,  and  asserts  its  determination,  when 
that  is  accomplished,  to  leave  the  govem- 
roent  and  control  of  the  island  to  its  people." 
30  Stat,  at  L.,  part  2,  p.  738. 

By  an  act  approved  April  25,  1898,  C!on- 
sress  declared  ''That  war  be,  and  the  same  is 
hereby,  declared  to  exist,  and  that  war  has 
existed  since  the  twenty-first  day  of  April, 
A.  D.  1898,  including  said  day,  between  the 
United  States  of  America  and  the  Kingdom 
of  Spain."    30  Stat,  at  L.,  part  2,  chap.  189. 

On  April  22,  a  blockade  of  the  north  coast 
orf  Cuba  between  Cardenas  and  Bahia  Honda, 
884]and  of  Cienfuegos  on  the  south  'coast,  was 
declared  by  the  President,  and  on  Jiue  27th 
the  President  by  proclamation  gave  notice 
that  the  Cuban  blockade  had  been  extended 
to  include  all  the  ports  on  the  southern  coast 
between  Cape  Frances  and  Cape  Cruz. 
Neither  of  these  proclamations  included  the 
port  of  Guantanamo,  nor  was  any  blockade 
of  that  port  ever  proclaimed  by  the  Presi- 
dent 

The  Adula  was  a  British  vessel,  and  on 
June  28th  she  left  the  British  port  of  King- 
ston, in  the  island  of  Jamaica,  bound,  ac- 
cording to  the  instructions  from  the  agent  of 
the  Atlas  Steamship  Company,  the  owners, 
to  Captain  Yeates,  the  master  of  the  vessel, 
directly  to  the  port  of  Guantanamo.  Among 
the  instructions  found  on  the  vessel  when 
she  was  captured  were  the  following: 

"I  inclose  herein  a  copy  of  the  agreement 
under  which  your  vessel  is  proceeding  on, 
and. on  board  the  ship  will  be  the  charterer, 
to  whom  I  now  introduce  you,  Mr.  Jos6  R. 
Solii,  and  I  will  ask  you  to  show  him  every 
attention  on  the  voyage. 

"You  will  see  by  a  perusal  of  the  agree- 
ment that  you  are  on  a  voyage  wholly  and 
•olely  for  the  conveyance  of  refugees  from 
the  ports  named  to  Kingston. 

"On  your  arrival  at  Guantanamo,  to  which 
port  you  will  proceed  direct,  you  will  find, 
no  doubt,  American  warships  off  the  port. 
You  will,  when  signaled  to,  stop  immediate- 
ly and  communicate  to  the  commanding  oflS- 
cer  the  voyage  that  you  are  on,  and  in  fact 
Tou  can  show  him  these  sailing  orders,  and 
I  do  not  think  that  the  commanding  officer 
will  make  any  trouble  whatever  to  your  con- 
tinuing the  voyage  into  the  port.  You  must 
be  careful  on  your  arrival  there  not  to  inter- 
fere or  in  any  way  make  any  observations  or 
sketches  or  anything  you  may  see  or  hear  of, 
but  adhere  strictly  to  the  duties  of  your  ship. 
At  Guantanamo  it  is  likely  there  may  be 
some  difficulty  in  obtaining  a  pilot,  and  if 
the  commanding  officer  gives  you  permission 
to  proceed  it  is  just  possible  that  he  may  be 
able  to  tell  you  where  you  can  obtain  the 
services  of  a  pilot  to  go  in." 

On  the  afternoon  of  the  20th  June  the 
Adula  approached  the  harbor  of  Guanta- 
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namo,  and  there  met  the  United  States  war 
vessel  Vixen.  It  was  testified  b^  Captain 
Yeates  before  *tbe  prize  commission  as  fol-[88S] 
lows:  "We  passed  one  vessel.  I  think  it 
was  the  Vixen.  He  fired  a  gun.  I  stopped 
immediately,  and  he  told  me  to  proceed. 
He  did  not  stop  his  engines  at  all;  just 
steamed  right  on  by.  Captain  Forwood  told 
me  I  should  see  vessels  of  war  around  there. 
When  the  Vixen  hailed  me  we  were  about 
half  a  mile  from  the  entrance  of  the  hay,  and 
about  4  miles  from  where  we  anchored." 
This  evidence  was  not  contradicted,  and,  in 
respect  to  the  permission  to  proceed,  was  cor- 
rolx>rated  by  one  of  the  crew  of  the  Adula. 

After  the  vessel  had  entered  and  anchored 
in  the  bay  she  was  seized  by  the  Marblehead, 
a  warship  of  the  United  States,  which  was 
lying  inside  the  bay,  and  was  sent  to  Savan- 
nah, where,  on  July  28th,  a  decree  of  con- 
demnation was  entered  against  her.  No 
goods  of  a  contraband  character  were  on  the 
vessel. 

Upon  these  admitted  facts,  there  was  no 
duly  constituted  blockade  of  Guanta- 
namo existing  when  the  Adula  sailed  for  and 
entered  that  port. 

On  the  contrary,  by  the  successive  Presi- 
dential proclamations  of  blockade,  that  port 
was  left  free  and  open  for  the  entrance  of 
neutral  vessels.  Indeed,  it  may  be  fairly 
said  that,  in  the  special  circumstances  of  our 
war  with  Spain,  those  proclamations  were 
intended  to  permit,  if  not  to  invite,  the  con- 
tinuance of  commerce  in  goods,  not  contra- 
band, in  all  the  Cuban  ports  not  included 
within  the  limits  defined.  The  United 
States  were  not  carrying  oa  warlike  opera- 
tions against  the  people  of  Cuba.  They 
were  declared,  by  the  joint  resolution  of  the 
two  houses  of  Congress,  to  be  free  and  inde- 
pendent, and  the  government  of  Spain  was 
called  upon  to  rdinquish  its  government, 
and  to  withdraw  its  land  and  naval  forces 
from  Cuba  and  Cuban  waters.  It  was  no- 
torious that  great  misery  and  destitution 
had  been  caused  among  the  inhabitants  by 
the  military  operations  of  the  Spanish  army 
in  a  long  and  fruitless  effort  to  subdue  the 
revolutionary  movement.  Indeed,  that  con- 
dition of  the  people  of  Cuba  was  one  of  the 
principal  inducements  to  the  United  States 
to  intervene  on  their  behalf. 

It  may  be  well  here  to  refer  to  the  message 
of  the  President  *to  Congress,  of  the  date  of[380] 
April  II,  1898,  wherein  will  be  found  the  fol- 
lowing statements : 

"Our  people  have  beheld  a  once  prosperous 
community  reduced  to  comparative  want,  its 
lucrative  commerce  virtually  paralyzed,  its 
fields  laid  waste,  its  mills  in  ruins,  and  its 
people  perishing  by  tens  of  thousands  from 
hunger  and  destitution.  .  .  .  The  policy  of 
devastation  and  concentration,  inaugurated 
by  the  Captain  General's  bando  of  October  21, 
1896,  in  the  province  of  Pinar  del  Rio,  was 
thence  extended  to  embrace  all  of  the  island 
to  which  the  power  of  the  Spanish  arms  was 
able  to  reach  by  occupation  or  by  military 
operations.  The  peasantry,  including  all 
dwelling  in  the  open  agricultural  interior, 
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were  driven  into  the  garrison  town*  or  iao- 
lated  places  held  bjr  the  troops." 

Ana,  after  reciting  the  fact  that  he  had 
made  an  appeal  to  the  American  people  to 
furnish  succor  to  the  starring  sufferers  in 
Cuba,  the  President  concluded: 

"In  view  of  these  facts  and  of  these  con- 
siderations I  ask  the  Congress  to  authorize 
and  empower  the  President  to  take  measures 
to  secure  a  full  and  final  termination  of  hos- 
tilities between  the  government  of  Spain  and 
the  people  of  Cuba,  and  to  secure  in  the 
island  the  establishment  of  a  stable  goTcm- 
ment,  capable  of  maintaining  order  and  ob- 
serving its  international  obligations,  insur- 
ing peace  and  tranquillity  and  the  security  of 
its  citizens  as  well  as  of  our  own,  and  to  use 
the  military  and  naval  forces  of  the  United 
States  as  may  be  necessary  for  these  pur- 
poses. And  in  the  interest  of  humanity 
and  to  aid  in  preserving  the  lives  of  the 
starving  people  of  the  island,  I  recommend 
that  the  distribution  of  food  and  supplies 
be  continued,  and  that  an  appropriation  be 
made  out  of  the  public  treasury  to  supple- 
ment the  charity  of  our  citizens. ' 

The  policy  of  our  government,  in  respect 
to  the  rights  of  neutrals,  was  further  made 
to  appear  in  the  President's  proclamation  of 
April  26,  1898,  declaring  our  adhesion  to  the 
rules  of  the  Declaration  of  Paris,  whereby 
important  modifications,  in  recognition  of 
the  rights  of  neutrals  and  of  principles  of 
humanity,  were  introduced  into  internation- 
al law. 

What  was  more  natural,  then,  than  that 
[887]ouT  government  *wouId  approve  aJl  efforts  to 
furnish  food  to  those  famishing  people,  and 
to  aid  them  in  escaping  from  the  seat  of  war  T 
It  appears  that  the  Adula,  after  the  declara- 
tion of  war,  had  made  several  voyages  to 
Cuban  ports,  with  the  express  permission  of 
the  American  consul  at  Kingstonj  had 
brought  away  several  hundr^  refugees, 
chiefly  women  and  children,  and  was  engaged 
in  a  similar  errand  when  seized. 

It  is,  however,  claimed  that  an  actual 
blockade  of  Guantanamo  had  been  estab- 
lished by  Admiral  Sampson  early  in  June, 
which  was  in  existence  at  the  time  the  Adula 
entered  that  port,  and  that  her  master  had 
knowledge  of  such  blockade  before  leaving 
Kingston. 

To  declare  a  blockade  effective  against 
neutrals  not  carrying  contraband  goods  is 
said  by  all  the  authorities  to  be  one  of  the 
highest  acts  of  sovereignty,  not  to  be  re- 
sorted to  except  for  reasons  based  on  well 
known  principles  of  modem  warfare,  and  to 
be  proclaimed  so  as  to  give  full  notice  to 
friendly  and  neutral  nations. 

As  was  said  by  this  court,  through  Mr. 
Justice  Grier,  in  Prize  Oaaea,  2  Black,  665, 
««b  nom.  Preciat  v.  United  States,  17  L.  ed. 
470:  "Neutrals  have  a  right  to  challenge  the 
existence  of  a  blockade  de  facto,  and  also  the 
authority  of  the  party  exercising  the  right 
to  institute  it.  They  have  a  richt  to  enter 
the  ports  of  a  friendly  nation  for  the  pur- 
poses of  trade  and  commerce,  but  are  bound 
to  recognize  the  rights  of  a  belligerent,  en- 
gaged in  actual  war,  to  use  this  mode  of  eo- 
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ereion,  for  tha  purpose  of  snbdaing  the  en- 
emy. .  .  .  That  tha  President,  as  the  ex- 
eeutiv*  chief  of  the  government  and  com- 
mander-in-ohief  of  the  army  and  navy,  was 
the  proper  person  to  make  such  notification, 
has  not  been  and  cannot  be  disputed." 

So  it  was  held  by  Sir  William  Scott,  in 
The  Henriok  and  Maria,  1  C.  Bob.  146,  that 
"notification  of  a  blockade  is  an  act  of  high 
sovereignty,  and  not  to  be  extended  by  those 
employed  to  carry  it  into  execution.  .  .  . 
A  declaration  of  blockade  is  a  high  act  of 
sovereignty;  and  a  commander  of  a  King's 
shipis  not  to  extend  it." 

"Where  a  blockade  has  been  declared  by 
the  government,  the  commander  of  the  block- 
ading squadron  has  no  discretionary  *power[3881 
to  extend  its  limits.  If  he  prohibits  neutral 
ships  from  entering  ports  not  embraced  in 
the  terms  of  the  blockade  he  was  appointed 
to  enforce,  the  warning  is  ill^^l,  and  no  pen- 
ally is  incurred  by  uie  neutral  master  by 
whom  it  is  disregarded."  1  Duer,  Marine 
Ins.  647.  {  23. 

"A  declaration  of  blockade  is  a  Ush  act 
of  sovereignty,  and  it  is  usually  made  direct- 
ly by  the  government  to  which  the  blockad- 
ing squadrim  belongs.  A  blockade  is,  how- 
ever. In  some  cases,  declared  by  an  oflScer  of 
a  belligerent  power,  and  when  so  declared  it 
will  affect  the  subjects  of  neutral  nations  as 
far  as  it  is  authorized,  or  adopted  and  rati- 
fied, by  his  government.  The  implied  au- 
thority in  this  respect  vested  in  a  naval  com- 
mander is  much  greater  at  a  distance  from 
his  eovermnent  than  when  he  is  near  it. 
To  affect  neutral  nations,  it  must  be  laid  by 
competent  authority,  and  they  are  affected 
only  in  the  extent  to  which  it  is  so  laid." 
1  Phillips,  Ins.  466. 

As  it  does  not  appear  that  the  government 
delegated  any  auuioriiy  to  Admiral  Samp- 
son to  declare  a  blodsade  of  the  port  of 
Guantanamo,  but  declared  a  limited  and 
specified  blockade  of  portions  of  the  Cuban 
coast  by  Presidential  proclamation,  leaving 
the  port  in  question  free  and  open  to  neu- 
tral commerce  in  goods  not  contraband,  it 
follows  that  for  Admiral  Sampson  to  declare 
a  blockade  of  such  port  would  have  been,  on 
his  part,  an  effort  to  defeat  the  policy  of  his 
government,  which,  as  we  have  seen,  was 
shown,  by  the  proclamations  and  messages 
of  the  President,  to  have  intended  to  leave 
open  a  large  portion  of  the  Cuban  coast,  and 
ports  included  therein,  to  neutral  and  friend- 
ly commerce,  designed  to  furnish  food  to  our 
starving  allies,  and  to  enable  their  women 
and  children  to  fiee  from  the  oppression 
under  which  they  were  suffering. 

Moreover,  it  does  not  appear  that  Admiral 
Sampson  claimed  or  exercised  any  right  to 
declare  a  blockade  of  Guantanamo.  Doubt- 
less ha  occupied  that  bay  and  its  adjacent 
waters  with  his  war  vessels,  and  that  gave 
him  a  right  to  visit  and  search  even  neutral 
vessels,  to  discover  whether  th^  carried 
contraband  goods.  But  this  did  not  war- 
rant any  vessel  of  his  'squadron  to  seize  a[380] 
neutral  ship,  not  carrying  contraband  goods, 
when  entering  a  port  in  meet  left  free  by  tha 
proclamation  of  the  President. 
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But  even  if  it  wen  conceded  that  the 
American  commander  could  establish,  with' 
out  proclamation,  a  valid  actual  blockade 
of  the  port  in  question,  it  would  still  be  true, 
in  my  opinion,  that  the  seizure  of  the  Adula 
was  contrary  to  well-established  principles 
of  international  law. 

When  a  blockade  of  a  given  coast  or  port 
of  one  belligerent  has  been  declared  by  the 
sovereign  power  of  another,  all  vessels  of 
neutral  or  friendly  nations  are  thereby  sup- 
posed to  be  visited  with  notice  of  such  block- 
ade, and  it  has  been  held  that  if  they  sailed 
for  the  blockaded  port,  with  the  intent  to 
enter  it,  and  approach  it  for  that  purpose, 
they  are  subject  to  seizure  and  condemna- 
tion, and  that  they  cannot 'even  approach 
the  blockaded  port  for  the  purpose  of  mak- 
ing inquiries  of  the  blockading  vessels,  since 
•nch  liberty  might  lead  to  attempts  to  vio- 
late the  blockade  under  pretext  of  approach- 
ing for  the  purpose  of  making  such  in- 
quiriee.  The  Oheahire,  3  Wall.  231,  »uh  nom. 
The  Cheshire  v.  United  States,  IS  L.  ed.  176. 

But,  in  the  case  of  a  blockade  established 
hy  a  naval  officer,  acting  upon  his  own  dis- 
cretion, without  governmental  proclamation, 
neutrals  are  not  visited  with  implied  notice 
of  the  existence  of  such  a  blockade,  and  they 
may  rightfully  sail  for  such  a  blockaded 
port,  and  if,  when  approaching  it,  armed  ves- 
sels are  seen  to  be  m  its  immediate  neigh- 
borhood, they  may  apply  to  such  vessels  for 
information  and  for  leave  to  enter,  without 
•abjecting  themselves  to  capture.  The  duty 
of  the  blockading  squadron,  if  objection  ex- 
ists to  permitting  neutral  vessels  to  enter, 
is  to  warn  them  off.  If,  after  such  warning, 
the  neutral  vessels,  disr^arding  it,  attempt 
to  enter,  they  are  liable  to  seizure. 

As  was  said  in  the  case  of  The  Oiroassian, 
2  WalL  160,  sub  nom.  Hunter  v.  United 
States,  17  L.  ed.  799,  which  was  a  case  where 
the  blockade  had  been  proclaimed  by  the 
American  government:  ''There  is  a  distinc- 
tion between  simple  and  public  blockades 
which  supports  this  conclusion.  A  simple 
Uockade  may  be  established  by  a  naval  offi- 
cer, acting  upon  his  own  discretion,  or  under 
direction  of  superiors,  without  governmental 
[SOOlnotiflcation;  while  a  public  blockade  is  "not 
only  established  in  fact,  but  is  notified,  by  the 
government  directing  it,  toother  governments. 
In  the  case  of  a  simple  blockade  the  captors 
are  bound  to  prove  its  existence  at  the  time 
of  capture;  while,  in  the  case  of  a  public 
blockade,  the  claimants  are  held  to  proof  of 
discontinuance  in  order  to  protect  themselves 
from  the  penalties  of  attempted  violation. 
The  blockade  of  the  rebel  ports  was  and  is 
of  the  latter  sort.  It  was  legally  established 
and  regularly  notified  by  the  American  gov- 
ernment to  the  neutral  governments.  Of 
such  a  blockade,  it  was  well  observed  by  Sir 
William  Scott;  'It  must  be  conceived  to  ex- 
ist till  the  revocation  of  it  is  actually  noti- 
fied.' The  blockade  of  the  rebel  ports,  there- 
fore, must  be  presumed  to  have  continued 
until  notifleation  of  discontinuance." 

In  Fitzsimmons  v.  Newport  Ins.  Co.  i 
Cranch,  186, 2  L.  ed.  691,  it  was  held  that  the 
fact  of  clearing  out  for  a  blockaded  port  is, 
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in  itself,  innocent,  unless  accompanied  by 
other  incidents;  that  the  offense  consists  in 
persisting  in  attempting  to  enter  the  inter- 
dicted port  after  having  been  warned;  and 
it  was  said  by  Chief  Justice  Marshall: 

"The  right  to  treat  the  vessel  aa  an 
enemy  is  declared  by  Vattel  to  be  founded  on 
the  attempt  to  enter,  and  certainly  this  at- 
tempt must  be  made  by  a  person  knowing  the 
fact.  But  this  subject  has  been  precisely 
regulated  by  the  treaty  between  the  United 
States  and  Great  Britain,  which  was  in  force 
when  this  condemnation  took  place.  That 
treaty  contains  the  following  clause: 

'And  whereas  it  frequently  happens  that 
vessels  sail  for  a  port  or  place  belonging  to 
an  enemy,  without  knowing  that  the  same  is 
either  besieged,  blockaded,  or  invested,  it  is 
agreed  that  every  vessel  so  circumstanced 
may  be  turned  away  from  such  port  or  place, 
but  she  shall  not  be  detained,  nor  her  cargo, 
if  not  contraband,<be  confiscated,  unless,  aft- 
er notice,  she  shall  again  attempt  to  enter; 
but  she  shall  be  permitted  to  go  to  any  other 
port  or  place  she  may  think  proper.' 

"This  treaty  is  conceived  to  he  a  oorreot 
exposition  of  the  lata  of  nations;  certainly  it 
is  admitted  by  the  parties  to  it,  as  between 
themselves,  to  be  a  correct  exposition  of  that 
law,  or  "to  constitute  a  rule  in  the  place  of  it.[391] 
Neither  the  law  of  nations  nor  the  treaty  ad- 
mits of  the  condemnation  of  the  neutral  ves- 
sel for  the  intention  to  enter  a  blockaded 
port,  unconnected  with  any  fact." 

The  distinction  between  a  blockade  de- 
clared by  a  government  and  a  blockade  de 
facto  is  thus  stated  by  Chancellor  Kent  [1 
Com.  p.  147] : 

"A  notice  to  a  foreign  government  is  a 
notice  to  all  the  individuals  of  that  nation; 
and  they  are  not  permitted  to  aver  ignorance 
of  it,  because  it  is  the  duty  of  the  neutral 
government  to  communicate  the  notice  to 
their  people. 

"In  the  case  of  a  blockade  without  rufular 
notice,  notice  in  fact  is  generally  requisite; 
and  there  is  this  difference  between  a  block- 
ade regularly  notified  and  one  without  audi 
notice:  that,  in  the  former  case,  the  act  of 
sailing  for  the  blockaded  place  with  an  in- 
tent to  evade  it,  or  to  enter  contingently, 
amounts,  from  the  very  commencement  of 
the  voyage,  to  a  breach  of  the  blockade;  for 
the  port  is  to  be  considered  as  closed  up,  ' 
until  the  blockade  be  formally  revoked,  or 
actually  raised;  whereas,  in  the  latter  case 
of  a  blockade  de  facto,  the  ignorance  of  the 
party  at  to  its  continuance  may  be  received 
as  an  excuse  for  sailing  to  the  bloclcaded 
place,  on  a  doubtful  and  provisional  destina- 
tion." 

It  should  be  noted  that  the  American  cases 
cited,  on  behalf  of  the  captors,  to  the  effect  ' 
that  sailing  from  a  neutral  port  to  a  block- 
aded port  is,  in  itself,  a  violation  of  the 
blockade,  were  cases  in  which  there  bad  been 
a  Presidential  proclamation,  of  which  neu- 
tral vessels  were  bound  to  take  notice.  The 
Circassian,  2  Wall.  135,  sub  nom.  Hunter 
V.  United  States,  17  L.  ed.  706;  The  Admiral, 
3  Wall.  603,  sub  nom.  The  Admiral  T.  Unit' 
ed  States,  18  L.  ed.  58. 
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It  ihould  further  be  ooniidered  that  ia  the 
Preeident's  proclamation  of  April  22,  1898, 
eetabliahing  the  extent  of  the  blockade,  there 
was  contained  the  following  provision: 

"Any  neutral  vessel  approaching  any  of 
said  ports,  or  attempting  to  leave  the  same, 
without  notice  or  knowledge  of  the  establish- 
ment of  such  blockade,  will  be  duly  warned 
by  the  commander  of  the  blockading  forces, 
who  will  indorse  on  her  roister  the  fact  and 
the  date  of  such  warning  where  such  instru- 
ment was  made;  and  if  the  same  vessel  shall 
IMX  )igain 'attempt  to  eater  any  blockaded  port 
she  will  be  captured  and  sent  to  the  nearest 
sonvenient  port  for  such  proceedings  against 
her  and  her  cargo,  as  prise,  as  may  be  deemed 
advisable."    30  Stat  at  L.  1769. 

Of  course,  if  the  blockade  of  Guantanamo 
w«s  illegal,  as  inconsistent  with  the  terms 
and  iat^t  of  the  President's  proclamations, 
no  consideration  of  the  evidence  regarding 
the  movements  of  the  vessel  is  called  for,  and 
it  is  a  clear  case  for  restitution.  In  such  a 
case,  no  importance  can  be  ascribed  to  any 
supposed  notice  to  the  owners  of  the  ship. 
The  admiral's  want  of  power  to  override  the 
policy  and  intentions  of  the  government  can- 
not be  supplied  by  imputing  to  the  vessel  a 
knowledge  of  an  actual  occupation  of  the 

Sort  by  armed  vessels  of  the  United  States, 
uch  occupation  would  be  no  reason  why  neu- 
tral ships,  not  carrying  contraband  cargo, 
might  not  fearlessly  approach  and  enter  the 
harbor. 

If,  however,  the  other  view  be  taken,  name- 
ly, that  it  was  competent  for  the  admiral,  of 
Ms  own  motion,  to  establish  a  blockade,  still 
aa  we  have  seen,  neutral  vessels  were  enti- 
tied,  on  principle  and  authority,  to  a  warning 
by  the  blockading  squadron,  and  could  only 
become  lawful  prize  by  disregarding  the 
warning,  and  renewing  the  attempt  to  enter. 
Mere  knowledge  by  the  neutral  vessel  that 
vessels  of  war  occupied  the  harbor  and  adja- 
oent  waters  would  not  constitute  notice  or 
knowledge  of  a  blockade;  she  would  be  en- 
titled to  an  actual  warning.  Maryland  In*. 
Co.  V.  Woodt,  e  Cranch,  49,  S  L.  ed.  148. 

The  Adula  received  no  such  warning. 
When  she  approached  tne  harbor  she  was 
hailed  by  a  war  vessel,  the  Vixen,  and  was 
told  to  proceed.  If,  by  telling  the  Adula  to 
proceed,  the  commander  of  the  Vixen  is  to  be 
'  understood  as  taking  charge  of  the  Adula  as 
engaged  in  an  attempt  to  break  the  block- 
ade, there  was,  of  course,  no  warning.  If, 
what  seems  the  natural  import  of  the  lan- 
guage, the  commander  of  the  Vixen  gave  the 
neutral  vessel  permission  to  enter  the  har- 
bor, not  only  was  there  no  warning,  but  such 
permission  protectedher  from  the  subsequent 
seizure  after  she  had  entered  and  anchored 
■  in  the  harbor. 
(903]  *But  it  is  contended  that  the  Adula  had  ac- 
tual knowledge  of  the  existence  of  the  block- 
ade when  she  sailed  from  Kingston,  and  that 
such  knowledge  deprived  her  of  the  right  to 
a  warning. 

As  already  said,  if  the  blockade  had  been 
regularly  proclaimed  by  the  United  States 
government,  the  Adula,  as  a  neutral  vessel, 
u  aware  of  the  blockade,  could  not  lawfully 
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[have  sailed  from  Kingston  aad  approached 
I  Guantanamo  with  aa  intention  to  enter  it 
unless  interoepted.  It  ia  well  settled  that  in 
the  ease  of  a  prodaimed  blockade,  the  neu- 
tral vessel  may  not,  with  a  knowledge  of  the 
proclamation,  approach  the  prohibited  port, 
even  for  the  purpose  of  inquiring  from  tiu» 
vessels  in  occupation  whether  the  blockade 
was  still  in  existence.  The  reason  given  for 
such  a  decision  is  that  it  would  seriously  af- 
fect the  efficiency  of  the  blockade  if  ships 
were  permitted  to  approach  the  blockaded 
port  on  pretext  of  inquiry,  and  thus  be  en- 
abled to  slip  in  if  there  waa  a  momentary  ab- 
sence of  a  blockading  vessel. 

But  different  principles  prevaU  in  the  case 
of  a  blockade  <m  fcuito.  'Then,  neutral  ves- 
sels may,  even  with  knowledge  that  such  a 
blockade  had  been  in  existence,  sail  for  such 
port  with  a  clear  right  to  inquire  whether 
the  blockade  was  Btill  in  force,  and  to  enter 
the  port  if  it  is  found  not  to  be  actually 
blockaded.  The  reason  for  the  distinction, 
given  in  the  authorities,  is  that  a  proclaimed 
blockade  is  deemed  to  continue  until  the 
blockade  is  raised  by  a  declaration  of  the 
power  that  established  it.  But  a  simple  or 
de  faoto  blockade  lasts  only  so  long  as  the 
blockading  squadron  chooses  to  maintain  it 
by  a  present  and  actual  force.  The  reasons 
for  constituting  such  a  blockade  may  cease 
at  any  time,  and  a  neutral  vessel,  on  a  peace- 
ful voyage,  and  not  carrying  a  contraband 
cargo,  may  lawfully  sail  for  such  a  port,  and 
if  when  she  reaches  it  the  blockade  continues, 
is  entitled  to  a  warning. 

Thus  far  it  has  been  assumed  that  the 
Adula  had  actual  knowledge  of  the  blockade 
when  she  sailed  from  Kingston,  and  it  has 
been  shown  that,  in  the  case  of  a  blockade  of 
the  character  that  this  one  is  claimed  to  have 
been,  namely,  one  created  by  and  depending 
on  the  will  of  the  commander  of  'the  fleet,r394^ 
the  neutral  was  entitled  to  a  warning, 
whether  she  had  or  not  previous  information 
that  a  blockade  had  existed  some  time  be- 
fore. 

But,  in  point  of  fact,  as  I  read  the  evi- 
dence, the  Adula  had  not  such  previous 
knowledge,  but  approached  Guantanamo  bay, 
within  the  terms  of  the  President's  proc- 
lamation, without  notice  or  knowledge  of  the 
establishment  of  a  blockade,  and  was  there- 
fore entitled  to  be  "duly  warned  by  the  com- 
mander of  the  blockading  forces." 

Captain  Yeates,  Purser  Williamson,  and 
Soils  testified  in  direct  terms  that  they  had 
no  knowledge  or  information  before  sailing 
ttaat  Guantanamo  was  blockaded.  The  only 
testimony  to  the  contrary  was  that  of  Mor- 
ris, a  colored  seaman,  who  said  that  about 
three  days  before  he  left  Kingston  he  heard 
that  Guantanamo  was  blockaded.  He  does 
not  give  the  source  of  his  information,  or 
pretena  that  he  made  known  the  matter  to 
the  owners  or  to  the  officers  of  the  vessel. 
Probably  all  he  meant  was  that  he  had  heard 
that  the  United  States  fleet  was  at  Guan- 
tanamo. The  other  facts  plainly  corroborate 
the  captain's  testimony.  Consider  the  direc- 
tion contained  in  the  instructions  given  the 
eaptain,  and  shown  in  the  record:  "On  your 
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arrival  at  Quantanamo,  to  which  port  you 
will  proceed  direct,  you  will  find,  no  doubt, 
American  warships  oS  the  port.  You  will, 
when  signaled  to,  immediately  stop  and 
communicate  to  the  commanding  officer  the 
voyage  you  are  on,  and,  in  fact,  you  can  show 
him  these  sailing  orders,  and  I  do  not  think 
tlukt  the  commanding  officer  will  make  any 
trouble  whatever  to  your  continuing  the  voy- 
age into  the  port.  ...  At  Quantanamo 
it  is  likely  there  may  be  some  difficulty  in 
obtaining  a  pilot,  and  if  the  commanding 
officer  gives  you  permission  to  proceed  it  is 
just  possible  that  he  may  be  able  to  tell  you 
where  70u  can  obtain  the  services  of  a  pilot 
to  go  IB."  Such  instructions  are  not  con- 
sistent with  knowledge,  on  the  part  of  the 
general  agent  who  g^ve  them,  that  a  block- 
ade was  actually  in  force,  nor  with  any  in- 
tention to  violate  it. 

So,  too,  the  conversation  that  Soils,  the 
charterer,  had  with  the  United  States  consul 
[S05]at  Kingston,  in  which  he  sought  to  'obtain  a 
passport  for  the  voyage,  and  in  which  he  in- 
formed the  consul  of  the  object  of  the  voy- 
age, and  of  his  intention  to  ask  permission 
of  the  American  admiral  to  enter  the  port, 
shows  that  no  clandestine  or  improper  voy- 
age was  intended.  A  person  designing  to 
violate  a  blockade  assuredly  would  not  in- 
form the  consul  of  the  nation  whose  vessels 
were  maintaining  the  blockade  of  the  time 
and  circumstances  of  his  voyage. 

Soils  further  testified  that  he  first  heard 
of  the  blockade  on  the  Adula  on  June  28th, 
that  be  then  heard  that  on  the  27th  there 
was  issued  an  order  of  the  President  of  the 
United  States  declaring  a  blockade,  etc.  But 
as  it  is  not  pretended  uat  the  President  had 
issued  any  such  proclamation,  it  is  evident 
tnat  Solis  was  speaking  of  a  mere  rumor; 
and  he  immediately  added:  "I  understood 
Quantanamo  was  not  declared  officially 
blockaded,  although  there  were  some  vessels 
there.  I  got  that  information  from  news- 
papers in  Kingston  and  from  those  news- 
papers I  got  the  information  that  marines 
had  been  landed  at  the  entrance  to  the  bay 
on  the  east  side." 

It  is  stated,  in  the  opinion  of  tne  majority, 
that  the  American  consul  warned  Mr.  Nor- 
wood, the  agent  of  the  ship  at  Kingston,  of 
tiie  existence  of  the  bloduide.  This  state- 
ment is  based  on  Forwood's  recital  of  what 
passed  between  the  consul  and  himself,  in 
the  following  language:  "Well,  Forwood,  I 
would  not  advise  you  to  let  the  ship  go. 
They  won't  let  her  into  Quantanamo,  and 
they  will  be  watching  for  her."  So  far  from 
this  language  importing  a  notification  of  an 
«zisting  blockade,  it  rather  implies  the  con- 
trary— ^that  the  voyage  would  be  fruitless  be- 
cause the  consul  believed  that  the  ship  would 
not  be  allowed  to  enter  the  destined  port. 
It  certainly  cannot  be  regarded  as  an  official 
notice  of  an  existing  blockade,  as  is  claimed 
in  the  argument  for  the  captors.  The  con- 
sul was  right,  in  the  existing  circumstances, 
in  declining  to  give  the  permit  desired;  but 
he  had  no  power  to  declare  a  port  to  be  in 
blockade,  nor  did  he  pretend  to  do  so. 

So  far,  therefore,  as  respects  the  matters 
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urged  as  evidence  that  the  Adula,  her  own- 
ers, master,  or  charterer,  knew,  or  had  any 
good  reason  to  believe,  that,  at  the  time  she 
sailed,  there  'was  an  existing  blockade  of[306] 
the  port  of  Quantanamo,  they  seem  to  me  to 
be  "trifles  light  as  air." 

Wnat  this  court  said,  through  Mr.  Justice 
Qrier,  in  the  Priee  Case,  2  Black,  636,  auk 
nom.  Preoiat  v.  United  Btatea,  17  Lb  ed.  459, 
may  well  be  repeated  here: 

"All  reasonable  doubts  should  be  resolved 
in  favor  of  the  claimants.  Any  other  course 
would  be  inconsistent  with  the  high  adminis- 
tration of  the  law,  and  the  character  of  a 
just  government." 

Some  makeweights  are  attempts  to  be 
thrown  into  the  scales  by  adverting  to  the 
fact  that  Soils  had  passports  from  the  Span- 
ish consul,  and  the  following  cases  are  cited 
in  the  majority  opinion.  The  Julia,  8 
Cjranch,  181.  3  L  ed.  628;  The  Aurora,  8 
Cianch,  203,  3  L.  ed.  536;  The  Hiram,  1 
Wheat.  440,  4  L.  ed.  131.  and  The  Ariadne, 
2  Wheat  143,  4  L.  ed.  205. 

The  case  of  The  Julia  was  thus  stated  by 
Mr.  Justice  Story; 

"It  is  sufficient  to  declare  .  .  .  that 
we  hold  that  the  sailing  on  a  voyage,  under 
the  license  and  passport  of  protection  of  the 
enemy  in  furtherance  of  his  views  or  inter- 
ests, constitutes  such  an  act  of  illegality  as 
subjects  the  ship  and  cargo  to  confiscation 
as  prize  of  war." 

Surely;  but  in  the  present  case  there  was 
no  license  or  passport  of  protection  for  the 
voyage  in  furtherance  of  the  views  and  in- 
terests of  the  enemy,  but  the  obnoxious  in- 
strument was  a  personal  passport  to  Solis, 
dated  April  13,  1897,  more  than  a  year  before 
the  war,  in  the  following  terms:  "Don  JosA 
R.  Solis  Velasquez,  native  of  Santiago  de  las 
V^as,  province  of  Havana,  by  profession  a 
merchant,  dwells  in  Marina  street,  No.  — , 
and  resides  habitually  in  that  ward  and  at 
that  number."  Were  these  personal  pass- 
ports, one  given  long  before  the  war  and  the 
other  a  mere  permission  to  enter  cities  on 
the  island,  at  all  similar  to  the  case  of  the 
Julia,  where,  as  the  opinion  in  that  case 
shows,  "the  master  was  a  part  owner  of  tne 
vessel  and  cargo,  and  the  regular  depositary 
of  all  the  papera  connected  uiith  the  voyage. 
It  is  utterly  incredible  that  he  should  not 
recollect,  on  his  examination,  the  existence 
of  these  British  documents.  They  were  put 
on  board  for  the  apecial  safeguard  and  ««• 
ourity  of  the  vesael  and  cargo." 

In  the  case  of  the  Aurora,  a  formal  pass- 
port or  permit  had  'been  given  by  the  Brit J8li[307] 
consul  to  "the  American  ship  Aurora,  Wil- 
liam Augustus  Pike,  master,  burthen  257  ijj 
tons,  now  lying  in  the  harbor  of  Newbury- 

port,    etc requesting    all    officers 

commanding  His  Majesty's  ships  of  war,  or 
private  armed  vessels  belonging  to  subjects 
of  His  Majesty,  not  only  to  sufTer  the  said 
Aurora  to  pass  without  molestation,  but  al- 
so to  extend  to  her  all  due  assistance  and 
protection  in  the  prosecution  of  her  voyage 
to  the  West  Indies,"  eto.  The  judgment  of 
the  court  was  thus  stated:  "The  accept- 
ance and  use  of  an  enemy's  license  on  a  voy- 
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age  to  a  neutral  port,  prosecuted  in  further- 
ance of  the  enemy's  avowed  objects,  is  ille- 
gal, and  subjects  vessel  and  cargo  to  confis- 
cation." 

In  the  case  of  the  Hiram,  the  vessel  was 
■oiling  under  protection  of  an  enemy's  li- 
oense  to  the  vessel,  and  this  was  held  to  have 
been  in  principle  an  offense  of  trading  with 
the  enemy.  In  the  case  of  the  Ariadne,  the 
Tessel  was  sailing  with  a  license  or  passport 
of  protection  from  the  enemy's  admiral. 

It  is  scarcely  necessary  to  say  that  a  per- 
sonal passport  given  to  Soils,  a  Cuban,  more 
than  a  year  before  the  war,  cannot  be  re- 
garded as  intended  as  a  passport  or  protec- 
tion to  *a  British  vessel,  sailing  under  a 
British  flag,  on  an  errand  friendly  to  the 
United  States  and  their  allies.  And  as  re- 
spects the  permission  Soils  had  obtained 
from  the  Spanish  consul  to  enter  the  cities 
to  which  he  was  bound,  "and  take  passen- 
gers, refugees,"  such  permission  was  in 
furtherance  of  humanity,  and  not  of  any  war- 
like object  or  interest. 

The  conclusions  reached  may  be  sum- 
marized thus: 

(1)  The  port  of  Guantanamo  was  inten- 
tionally and  as  matter  of  policy  left  open 
and  free  to  neutral  commerce,  not  contra- 
band, by  the  President's  proclamations,  and 
the  Adula  had  a  clear  right  to  sail  for  and 
enter  that  port,  even  if  aware  that  war  ves- 
sels of  the  United  States  were  in  occupancy 
of  the  port.  Such  war  vessels  would,  of 
course,  nave  a  right  to  prevent  the  Adula 
from  entering  the  port  if  such  entry  would 
interfere  wiUi  any  military  operation  in 
hand. 

(2)  It  was  not  competent  for  the  com- 
mander of  the  fleet  to  extend  the  proclaimed 
blockade  so  as  to  include  a  port  exempted 
by  the  President's  proclamation,  and  to  thus 

(S98]make  prize  *of  war  a  neutral  vessel  approach- 
ing such  port  on  a  peaceful  errand. 

(3)  If  an  immediate  exigency — and  none 
such  is  shown  to  have  existed  in  the  present 
case — ^justified  the  admiral  of  the  United 
States  in  prohibiting  the  entrance  of  neutral 
vessels,  sound  principles  of  international 
law  required  that  such  vessels  should  be 
warned  on  approaching  the  port,  and  they 
could  not  be  seized  as  lawful  prize,  unless 
they  disregarded  the  warning  and  attempted 
again  to  enter. 

This  is  no  time,  in  the  history  of  inter- 
national law,  for  the  courts  of  the  United 
States,  in  laying  down  rules  to  affect  the 
rights  of  neutrals  engaged  in  lawful  com- 
merce, to  extend  and  apply  harsh  decisions 
made  a  hundred  years  ago,  in  the  stress  of 
the  bitter  wars  then  prevailing,  when  the 
rights  of  the  comparatively  feeble  neutral 
states  were  wholly  disregarded.  Still  less 
should  our  courts,  as  it  seems  to  me  was 
done  in  this  case  by  the  district  court,  adopt 
strained  and  unnatural  constructions  of 
facts  and  circumstances,  in  order  to  subject 
▼essels  of  nations  with  whom  we  are  at  peace 
to  seizure  and  condemnation. 

I  am  authorized  to  say  that  Mr.  Justice 
Gray,  Mr.  Justice  \irMte,  and  Mr.  Justice 
Peekkmaa  concur  in  this  dissent. 
5SO 


JOHN  E.  ROLLER,  Plff.  m  Err^ 

V. 

STEPHEN  HOLLY  et  at. 

(See  8.  C.  Beporter's  ed.  388-118.) 

Due  procesa  of  law — suffioienoy  of  notioe  of 
foreclosure — notioe  served  on  noturesident 
in  other  state. 

1.  Personal  service  on  nonresidents,  outside 
the  Jorlsdlctlon  of  the  conrt,  may  be  safflelent 
to  constltnte  due  process  of  law  In  a  suit 
for  tbe  foreclosure  of  a  Hen  upon  land  wltbln 
the  state. 

2.  Tbe  general  provision  for  tbe  Instltntlon  of 
suits  against  absent  and  nonresident  defend- 
ants, In  Tex.  Code,  art  1230,  wblch  does  not 
specially  mention  any  class  of  actions.  Is  ap- 
plicable to  all  cases  where,  nnder  recognised 
principles  of  law,  suits  may  be  Instltnted 
against  nonresident  defendants,  and  therefore 
Includes  a  suit  to  enforce  an  equitable  Ilea 
on  land  for  purchase  money. 

3.  Five  days'  notice  to  a  nonresident  in  an- 
other state,  of  a  suit  to  foreclose  a  Hen  on 
land,  where  It  would  require  four  days  of 
constant  traveling  to  reach  the  court,  giving 
but  one  day,  and  that  a  Sunday,  to  make  prep- 
arations for  the  trip,  without  any  allowance 
for  accidental  delays.  Is  Insufficient  to  con- 
stitute reasonable  notice  or  due  process  ot 
law. 

4.  The  InsuIBclency  of  a  notice  on  a  nonreal- 
dent  In  another  state  to  constitute  due  proc- 
ess of  law  Is  not  affected  by  the  fact  that 
by  the  local  practice  there  would  be  several 
days'  additional  time  before  the  case  could 
be  called  for  trial  or  default  taken,  or  that 
tbe  conrt.  In  Its  discretion,  would  probably 
set  aside  a  default  Judgment  and  permit  a 
defense. 

[No.  104.] 

Submitted  January  18,  1900.    Decided  Feb- 
ruary 26, 1900. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Judicial  District  of  tbe 
State  of  Texas  to  review  a  judgment  foreclos- 
ing a  vendor's  lien.    Reversed. 

See  same  case  below,  13  Tex.  Civ.  App. 
636,  36  S.  W.  1074. 

Statement  by  Mr.  Justice  Browai 

*This  was  an  action  instituted  July  14,[399j 
1804,  by  the  plaintiff  Roller  in  the  district 
court  of  Limestone  county,  Texas,  to  recover 
a  judgment  against  Stephen  Holly  and  Will- 
iam Holly  upon  five  promissory  notes  for 
$228  each,  dated  January  I,  1890,  payable 
to  plaintiff,  for  the  purchase  price  of  a  tract 
of  114  acres  of  land  in  that  county,  sold  by 
him  to  them,  and  also  to  foreclose  a  vendor's 
lien  upon  the  land  to  the  amount  of  such 
notes. 


NoTK. — Ai  to  lehat  constitutes  due  procett  of 
law, — see  notes  to  Pearson  v.  Tewdall,  24  L. 
ed.  V.  S.  436,  and  Wilson  v.  North  Carolina 
or  ret  Caldwell,  42  L.  ed.  V.  S.  865. 

At  to  tchat  notice  and  hearing  t»  required  to 
constitute  due  process, — see  notes  to  Kunts  v. 
Sumption  (Ind.)  2  L.  R.  A.  657:  Chauvin  v. 
Tallton  (Mont.)  3  L.  B.  A.  194.  and  tllman  v. 
Baltimore  (Md.)  11  L.  R.  A.  225, 
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To  this  action  Joseph  Peoples,  H.  W. 
Williams,  and  W.  T.  Jackson  were  also  made 
parties  defendant  under  an  allegation  that 
they  were  asserting  an  interest  ip  the  land, 
and  a  foreclosure  of  the  vendor's  lien  was 
■ought  as  against  them.  The  defendants 
were  all  duly  cited;  the  HoIIys  failed  to  an- 
swer, but  the  defendants  Peoples,  Williams, 
and  Jackson  filed  an  amended  uiDwer  at  the 
January  term,  1806,  of  the  »4Urt,  in  which 
they  alleged  that  the  plaintifi.  Boiler  bought 
the  land  in  question  from  John  W.  and  Cora 
E.  Jordan  in  January,  1887,  and  gave  in  part 
payment  therefor  his  note  for  $216.17,  due 
November  1,  1800,  in  which  note  as  well  aa 
in  the  deed  made  to  him  a  vendor's  lien  was 
retained;  that  l>efore  the  maturity  of  this 
note  the  firm  of  McClintic  k  Proctor  had  be- 
come its  owners,  and  on  December  24,  1800, 
began  in  the  district  court  of  Limestone 
county  a  suit  against  the  plaintiff  for  a  fore- 
closure of  the  vendor's  lien  upon  the  land; 
that,  "after  due  service  being  had,"  Mc- 
Clintic A  Proctor  on  January  0,  1801,  re- 
covered a  judgment  against  the  plaintiff  for 
$276.65,  with  interest  and  costs  of  suit,  and 
an  order  for  the  foreclosure  of  the  vendor's 
lien;  that  an  order  of  sale  was  issued,  and 
<m  March  3,  1801,  the  land  was  sold  by  the 
sheriff  of  Limestone  county  for  $300,  and 
bought  by  defendant  Williams,  who  paid  the 
amount  to  the  sheriff,  though  the  defendant 
t*O0]  Jackson  was  interested  with  him  •in  the  pur- 
chase, and  on  May  4,  1801,  the  two  sold  the 
land  to  their  codefendant.  Peoples. 

Prayer:  That  in  the  event  plaintiff  re- 
covered the  land  as  against  the  defendants 
Williams,  Jackson,  and  Peoples,  they  recover 
of  plaintiff  the  $300  paid  for  the  land,  and 
that  the  same  be  decreed  a  lien  thereon. 

To  Uiis  amended  answer  plaintiff  filed  a 
flnt  aupplemental  petition,  consisting  of  de- 
murrer,  exceptions,   and   answer,   contain- 


i'irst.  A  jreneral  denial. 

Second.  iRiat  at  the  time  of  the  institu- 
tion of  the  suit  of  McClintic  &  Proctor 
against  him,  plaintiff  was  a  citizen  of  the 
8&te  of  Virginia,  and  resided  in  the  county 
of  Rockingham,  said  state. 

That  in  January,  1800,  he  sold  and  con- 
veyed the  land  in  controversy  to  Stephen 
and  William  Holly  by  written  instrument 
signed  by  him,  and  took  the  notes  sued  on  aa 
purchase  price  of  the  land. 

That  he  put  his  said  vendees  in  possession 
of  the  land,  and  that  they  were  in  possession 
of  the  land  at  the  time  of  the  institution  of 
the  McClintic  &  Proctor  suit  and  had  been 
in  possession  since  the  sale  to  them,  and 
that  neither  they  nor  the  Jordans  were  made 
parties  to  that  suit. 

That  the  McClintic  ft  Proctor  Judgment 
was  void  as  to  plaintiff,  because  the  district 
court  of  Limestone  county,  Texas,  never  ac- 
quired jurisdiction  over  him  nor  the  prop- 
ertj  in  question. 

That  the  judgment  was  not  obtained  nor 
was  the  sale  of  the  land  made  and  obtained 
b^  due  process  of  law,  but  was  in  contraven- 
tion of  the  Fourteenth  Amendment  to  the 
Conatitution  of  the  United  States. 
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That  service  of  process  on  him  in  the  Mc- 
Clintic &  Proctor  *8uit  was  obtained  without[^ 
the  jurisdictional    limits    of    the    state   of 
Texas,  to  wit,  in  the  county  of  Rockingham 
and  state  of  Virginia. 

That  no  writ  of  attachment  or  other  writ 
was  levied  on  the  land. 

Third.  That  the  proceedings  in  the  Mc- 
Clintic &  Proctor  suit  prior  to  the  judgment 
and  the  allegations  in  the  petition  were  in- 
effectual to  confer  jurisdiction  on  the  dis- 
trict court  of  Limestone  county  over  either 
the  person  of  plaintiff  or  the  land. 
^  Fourth.  That  the  time  given  him  in  which 
to  answer  the  suit  of  McClintic  &  Proctor  be- 
fore the  actual  rendition  of  their  judgment 
was  not  reasonable  notice,  nor  such  due  and 
orderly  proceedings,  under  the  facts  and  cir- 
cumstances as  disclosed  by  the  record 
thereon,  as  the  law  requires. 

Fifth.  That  the  lim  attempted  to  be  en- 
forced in  the  McClintic  &  Proctor  suit  was 
an  equiteble  lien,  created  by  operation  of 
law,  and  there  has  been  no  legislation  in 
Texas  authorizing  such  suit. 

Upon  an  agreed  statement  of  facts,  sub- 
stentially  as  above,  judgment  was  rendered 
by  default  in  favor  of  plaintiff  against  the 
Uollys  for  $1,722.66,  but  the  court  refused 
to  enforce  the  vendor's  lien  against  the  land, 
and  gave  judgment  against  plaintiff  and  in 
favor  of  Williams,  Jackson,  and  Peoples  for 
coste.  Plaintiff  appealed  to  the  court  of 
civil  appeals,  which  afiSrmed  the  decree  of 
the  district  court.  (13  Tex.  Civ.  App.  636, 
35  8.  W.  1074.)  Plaintiff  thereupon  applied 
to  the  supreme  court  of  the  state  for  a  writ 
of  error,  which  that  court  refused;  where- 
upon he  sued  a  writ  of  error  from  this  court, 

Messrs.  John  E.  Boiler  and  W.  8. 
lAidley  sulxnitted  the  cause  for  plaintiff 
in  error: 

Due  process  of  law  requires  both  due  no- 
tice and  opportunity  to  be  heard;  and  if  the 
proceeding  be  found  to  be  arbitrary,  oppres- 
sive, and  unjust  it  is  not  due  process. 

Hagar  v.  Beolamation  Dist.  No.  108,  111 
U.  S.  712,  28  L.  «d.  67S,  4  Sup.  Ut.  Rep.  663, 
and  cases  cited. 

Defendant  must  be  properly  brought  into 
court,  and  must  be  given  an  oppcnrtunily  to 
make  his  defense;  and  when  this  is  not  done 
there  is  no  due  process  of  law. 

BardweU  v.  Collins,  44  Minn.  97,  9  L.  R. 
A.  162,  46  N.  W.  316,  20  Am.  St.  Rep.  647, 
566  and  notes;  State  v.  Billings,  56  Minn. 
467,  57  N.  W.  206,  704;  Larson  v.  Dickey,  39 
Neb.  463,  68  N.  W.  167;  Be  Doyle,  16  R.  L 
637,  6  L.  R.  A.  350,  18  AU.  150;  Violett  v. 
Alewandria,  02  Va.  661,  31  L.  R.  A.  382,  23 
S.  E.  000,  and  caeca  cited. 

In  order  that  the  process  provided  by  the 
stete  for  rendering  a  judgment  on  a  personal 
demand  against  a  nonresident  owner  may 
comply  with  the  requiremente  of  due  process 
of  law,  it  must  afford  the  defendant  reason- 
able or  adequate  notice  of  suit,  and  one 
which,  from  the  nature  of  the  process  will  be 
likely  to  reach  him  in  time  to  defend  the  ao- 
tion. 

Reno,  Nonresidents,  |  244. 
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The  ancient  praetioe  under  tbe  common 
law  tolerated  so  such  unreasonable  haste 
and  speed. 

2  Cnitty,  Qeneral  Practice,  p.  170. 

Messrs.  W.  T.  Jaekson,  H.  W.  WU- 
Ilama,  and  Joe  Peeplesi  P.  P.  submitted 
the  cause  for  defendants  in  error : 

The  original  judement  is  valid,  and  not 
obnoxious  to  the  objection  that  the  service  of 
citation  was  in  contravention  of  the  provi- 
sions of  the  I4th  Amendment  to  the  United 
States  Constitution. 

1  Sayles's  (Tex.)  Civ.  Stat.  p.  417,  art. 
1228,  and  p.  418,  arts.  1230,  1234,  1280- 
1282,  1340;  Battle  v.  Carter,  44  Tex.  486; 
Roller  T.  BoUey,  13  Tex.  Civ.  App.  636,  35 
S.  W.  1074;  Bewitt  v.  Thomas,  46  Tex.  232; 
Oswald  T.  Kampmann,  28  Fed.  Rep.  36; 
Martin  v.  Pond,  30  Fed.  Rep.  16; 
Beidritttr  v.  EUzabeth  Oil-Cloth  Co.  112  U. 
S.  294.  28  L.  ed.  729,  6  Sup.  Ct.  Rep.  135; 
Amdt  V.  Origgs,  134  U.  S.  316,  33  L.  ed.  918, 
10  Sup.  Ct.  Rep^  667 ;  22  Am.  &  Eng.  Enc  of 
Law.  143. 

[401]  *Mr.  Justice  Browa  delivered  the  opin- 
ion of  the  court: 

Briefly  stated,  the  case  is  this:  Roller,  the 
plaintiff,  who  was  a  resident  of  Virginia, 
tiought  this  land  in  January,  1887;  gave  a 
note  in  part  payment  for  $216.17,  which 
passed  into  the  hands  of  McClintic  t  Proc- 
tor, who  brought  suit  thereon  for  a  personal 
judgment  against  the  plaintiff  and  for  the 

[402]foreclosure  *of  a  vendor's  lien  upon  the  land ; 
served  plaintiff  with  notice  of  the  suit  in 
Virginia,  December  30,  1890,  to  appear  in 
Texas  January  6,  1891;  and  took  judgment 
against  him  by  default  January  0,  1891,  for 
$276.65,  and  for  a  foreclosure  of  the  lien. 
Upon  a  sale  in  pursuance  of  this  foreclosure, 
March  3,  1891.  the  land  was  struck  off  to 
Williams  and  Jackson,  and  by  them  sold  to 
Peoples. 

lleantime,  however,  and  on  January  1, 
1800,  a  year  before  the  McClintic  k  Proctor 
suit  was  begun,  plaintiff  sold  the  land  to  the 
Hollyg,  who  went  into  possession,  and  took 
from  them  five  notes  of  $228  each,  and  also 
reserved  a  vendor's  lien,  which  he  sought  to 
foreclose  in  this  suit  Williams,  Jaickson, 
and  Peoples,  who  purchased  the  land  under 
the  sheriff's  sale  in  the  McClintic  &  Proctor 
suit,  were  made  parties  defendant,  and  now 
aver  that  the  plaintiff's  title  passed  to  them, 
which  plaintiff  denies  upon  the  ground  that 
no  process  was  served  upon  him  within  the 
state  of  Texas,  or  within  a  reasonable  time 
before  he  was  required  to  appear  and  answer. 
The  question  in  dispute,  then,  is  whether 
a  notice  served  upon  the  plaintiff  in  Rock- 
ingham county,  Virginia,  December  30,  1890, 
to  appear  in  Limestone  county,  Texas,  on 
January  5,  1891,  to  answer  the  foreclosure 
suit  is  due  process  of  law  within  the  mean- 
ing of  the  Fourteenth  Amendment  t  The 
Eollys,  who  bought  this  land  and  went  into 
possession  a  year  before  the  McClintic  & 
Proctor  suit  was  begun,  were  not  made  par- 
ties to  that  suit,  probably  because  the  deed 
from  the  plaintiff  to  them  was  not  on  record 
in  Limestone  county  at  the  time  of  the  in- 
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stitntSoa  of  the.suit,  and  tlieir  ria^ts  are  not 
involved  here.  It  is  conceded  that  the  Mc- 
Clintic ft  Proctor  Judgment  is  invalid  as  a 
personal  Judgment  against  the  plaintiff  un- 
der the  case  of  Pennoyer  t.  Neff,  85  U.  S. 
723,  24  L.  ed.  669,  and  other  case*  in  Texas 
of  the  same  import. 

1.  The  position  of  the  plaintiff  that,  as 
there  was  so  statute  in  Texas  authorizing  a 
suit  against  a  nonresident  to  enforce  an 
equitable  lien  for  pnrdiase  money,  and  as 
there  had  been  no  seizure  in  rem  of  the  lands, 
nor  any  notice  to  Roller's  vendees,  the 
Hollys,  who  were  in  possession,  the  juri>)dic- 
tion  of  the  Texas  courta  could  not  attach, 
and  the  whole  proceeding  was  void,  is  un- 
sound. 

*In  the  case  of  Bart  r.  Bansom,  110  U.  S.[4031 
151,  28  L.  ed.  101,  3  Sup.  Ct  Rep.  686,  re- 
lied upon  in  support  of  Uiis  contention,  an 
action  of  ejectment  was  brought  against 
several  defendants,  who  set  up  in  defense  a 
Judgment  against  the  plaintiff  as  one  having 
some  pretended  claim  or  title  to  the  lands, 
and  otiier  defendanta  holding  recorded  deeds 
thereof,  which  were  averred  to  be  fraudulent 
and  void.  Plaintiffs  in  that  suit  averred 
that  these  pretended  deeds  and  claims  cast 
a  cloud  upon  their  title,  and  that  one  of  the 
defendants  had  ejected  them  from  the  lands 
and  withheld  possession  from  the  plaintiffs. 
Due  service  was  made  on  the  other  defend- 
ante,  and  a  citation  to  Hart,  who  was  a  citi- 
zen of  another  state,  was  published  as  di- 
rected by  the  local  statutes.  All  the  de- 
fendants were  defaulted,  and  upon  a  writ 
of  inquiry  the  jury  found  that  Hart  claimed 
the  land,  but  had  no  title  b^  record  or  other- 
wise, and  returned  a  verdict  for  the  plain- 
tiffs upon  which  Judgment  was  entered  for 
a  recovery  of  the  land,  the  cancelation  of  the 
deeds,  and  the  removal  of  the  cloud  upon  the 
title.  It  was  held  that  this  Judgment  was 
no  bar  to  an  action  by  Hart  in  the  circuit 
court  of  the  United  States,  to  recover  the 
land  against  Sansom,  who  held  under  a  lease 
from  the  plaintiffs  in  the  former  suit  We 
held  that  none  of  that  Judgment  was  appli- 
cable to  Hart,  since  that  part  which  was  for 
recovery  of  possession  could  not  apply  to 
him,  as  he  was  not  in  possession;  and  that 

Sart  which  was  for  the  cancelation  of  the 
eeds  set  up  in  the  petition  was  a  decree  tn 
personam  merely,  and  could  only  be  sup- 
ported against  a  nonresident  of  the  state  by 
actual  service  upon  him  within  the  jurisdic- 
tion of  tiie  state,  and  that  constructive  serv- 
ice by  publication  was  not  sufficient.  Neither 
of  the  plaintiffs,  however,  was  in  possession 
of  the  land  or  claimed  a  lien  thereon. 

In  Amdt  v.  Origgs,  134  U.  8.  316,  33  L.  ed 
918,  10  Sup.  Ct.  Rep.  657,  it  was  held  di- 
rectly that  a  state  may  provide  by  statute 
that  the  title  to  real  estate  within  its  limits 
shall  be  settled  and  determined  by  a'  suit  in 
which  a  nonresident  defendant  is  brought 
into  court  by  publication.  It  appeared  in 
that  case  that  a  suit  had  been  Iiegun  by  a 
party  alleging  that  he  was  the  owner  and 
in  possession  of  the  land  in  controversy,  by 
virtue  of  certain  tax  deeds,  against  defeiid- 
ants  claiming  to  have  some  title  or  interest 
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£404]in  'the  lands  bf  patent  from  the  United 
otatus,  which  title,  as  was  alleged,  was  de- 
vested by  the  tax  deeds,  and  was  unjust,  in- 
equitable, and  a  eloud  upon  plaintiff's  title, 
and  that  the  suit  was  brotignt  for  the  pur- 
pose of  quieting  such  title.  The  defendants 
were  brought  in  by  publication,  and  a  decree 
entered  in  favor  of  plaintiff  quieting  his  ti- 
tle. The  question  was  whether  that  decree 
was  a  bar  to  an  action  in  ejectment  between 
the  grantees  of  the  respective  parties  to  the 
proceedings  to  quiet  title.  In  other  words, 
as  put  by  the  court:  "Has  a  state  the  power 
to  provide  by  statute  that  the  title  to  real 
estate  within  its  limits  shall  be  settled  and 
determined  by  a  suit  in  which  the  defendant 
being  a  nonresident,  is  brought  into  court 
only  by  publication  t"  The  question  was  an- 
swered in  the  affirmative.  In  delivering  the 
opinion  of  the  court  Mr.  Justice  Brewer  ob- 
served: "The  question  is  not  what  a  court  of 
equity,  by  virtue  of  its  general  powers  and 

'  in  the  absence  of  a  statute,  might  do,  but  it 

is.  What  jurisdiction  has  a  state  over  titles 
to  real  estate  within  its  limits,  and 
what  jurisdiction  may  it  give  by  statute  to 
its  own  courts,  to  determine  the  validity  and 
extent  of  the  claims  of  nonresidents  to  such 
real  estate?  If  a  state  has  no  power  to 
bring  a  nonresident  into  its  courts  for  any 
purpose  by  publication,  it  is  impotent  to 
perfect  the  titles  of  real  estate  within  its 
limits  held  ly  its  own  citizens;  and  a  cloud 
east  upon  such  title  by  a  claim  of  a  nonresi- 
dent will  remain  for  all  time  a  cloud,  unless 
such  nonresident  shall  voluntarily  come  into 
its  courts  for  the  purpose  of  having  it  adjudi- 
cated. But  no  such  imperfections  attend  the 
sovereignty  of  the  state.  It  has  control  over 
property  within  its  limits ;  and  the  condition 
of  ownership  of  real  estate  therein,  whether 
the  owner  be  stranger  or  citizen,  is  subjec- 
tion to  its  rules  concerning  the  holding,  the 
transfer,  liability  to  obligations,  private  or 
public,  and  the  modes  of  establishing  titles 
thereto.  It  cannot  bring  the  person  of  a 
nonresident  within  its  limits — its  process 
goes  not  out  beyond  its  borders — but  it  may 
determine  the  extent  of  his  title  to  real 
estate  within  its  limits;  and  for  the  purpose 
of  such  determination  ma^  provide  any  rea- 
sonable method  of  imparting  notice.  .  .  . 
[40S]Mortgage  liens,  mechanics'  liens,  'material- 
men's hens  and  other  liens  are  foreclosed 
against  nonresident  defendants  upon  service 
by  publication  only.  Lands  of  nonresident 
defendants  are  attached  and  sold  to  pay  their 
debts ;  and,  indeed,  almost  any  kind  of  action 
may  be  instituted  and  maintained  against 
nonresidents  to  the  extent  of  any  interest  in 
property  they  may  have  in  Kansas,  and  the 
Jurisdiction  to  hear  and  determine  in  this 
kind  of  cases  may  be  obtained  wholly  and 
entirely  by  publication." 

This  case  is  readily  distinguishable  from 
that  of  Bart  v.  Sanaom  in  the  important  fact 
that  the  plaintiffs  in  the  judgment  set  up  as 
*  defense  in  that  ease  were  out  of  possession 
while  the  defendant!)  were  in  possession,  and 
the  action  was  really  in  ejectment  with  a 
somewhat  superfluous  prayer  for  the  cancel- 
ation of  all  the  deeds  under  which  the  de- 
fendants claimed  title.  In  Amdt  y.tfriggttiM 
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plaintiffs  were  in  possession,  under  tax 
deeds,  it  is  true,  but  having  a  prima  facie 
valid  title  which  they  sou^t  to  vindicate 
against  the  former  owners. 

The  substance  of  these  cases  is  that  if  the 
plaintiff  be  in  possession,  or  have  a  lien  upon 
land  within  a  certain  state,  he  may  institute 
proceedings  against  nonresidents  to  foreclose 
such  lien  or  to  remove  a  cloud  from  his  title 
to  the  land,  and  may  call  them  in  by  personal 
service  outside  of  the  jurisdiction  of  the 
court,  or  bv  publication,  if  this  method  be 
sanctioned  by  the  local  law. 

In  suits  for  the  foreclosure  of  a  mortgage 
or  other  lien  upon  such  property,  no  prelim- 
inary seizure  is  necessary  to  give  the  court 
jurisdiction.  The  cases  in  which  it  has  been 
held  that  a  seizure  or  its  equivalent,  an  at- 
tachment or  execution  upon  the  property,  is 
necessary  to  give  jurisdiction,  are  those  where 
a  general  creditor  seeks  to  establish  and  fore- 
close a  lien  thereby  acquired.  Of  this  class 
Cooper  v.  Reynolds,  10  Wall.  308,  19  L.  ed. 
031,  is  the  most  prominent  example.  In  that 
case  a  plaintiff  in  an  action  for  false  im- 
prisonment had  attached  the  property  of 
Reynolds  in  certain  lands,  which  were  sold 
upon  execution  to  Cooper,  who  was  put  in 
possession  by  the  sheriff.  Reynolds,  the 
original  owner,  brought  ejectment  against 
him,  and  it  was  held  by  this  court  that  Rey- 
nolds's title  to  'the  land  had  been  devested  [406] 
by  the  attachment  proceedings,  upon  the 
ground  that,  in  this  class  of  cases,  the  levy 
of  the  attachment  gave  the  court  jurisdic- 
tion. But  the  object  of  such  attachment  is 
merely  to  give  a  lien  upon  the  property  which 
the  courts  may  enforce;  and  if  a  lien  already 
exists,  whether  by  mortgage,  statute,  or  con- 
tract, the  court  mav  proceed  to  enforce  the 
same  precisely  as  though  the  property  had 
been  seized  upon  attachment  or  execution. 

It  is  true  there  is  no  statute  of  Texas 
specially  authorizing  a  suit  against  a  non- 
resident to  enforce  an  equitable  lien  for  pur- 
chase money,  but  article  1230  of  the  Code  of  ° 
Texas,  hereinafter  cited,  contains  a  general 
provision  for  the  institution  of  suits  against 
absent  and  nonresident  defendants,  and  lays 
down  a  method  of  procedure  applicable  to  all 
such  cases.  Obviously  this  article  has  no 
application  to  suits  in  personam,  as  was  held 
by  the  supreme  court  of  Texas  in  York  r. 
State,  73  Tex  661,  11  S.  W.  869;  Kim- 
marie  v.  Houston  A  T.  0.  R.  Co.  70  Tex. 
686,  12  S.  W.  698;  Uaddoa  v.  Craig,  80 
Tex.  600,  16  S.  W.  328,  and  by  this 
court  in  Pennoyer  v.  Ifeff,  96  U.  8.  723, 
24  L.  ed.  669.  The  article  must  then  be 
restricted  to  actions  in  rem;  but  to  what 
class  of  actions,  since  none  is  mentioned 
specially  in  the  article?  We  are  bound  to 
give  it  some  effect.  We  cannot  treat  it  as 
wholly  nugatory,  and  as  it  is  impossi'ble  to 
say  that  it  contemplates  a  procedure  in  one 
class  of  cases  and  not  in  another,  we  think 
the  only  reasonable  construction  is  to  hold 
that  it  applies  to  all  cases  where,  under 
recognized  principles  of  law,  suits  may  be 
instituted  against  nonresident  defendants. 
In  the  case  of  Eollingsworth  v.  Barbour,  4 
Pet  466,  7  L.  ed.  922,  relied  upon  by  the 
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plaintiff,  a  statute  of  Eentudcy  authorized 
raits  in  chancery  against  nonresidents 
"where  any  person  or  persons,  their  heirs  or 
assigns,  claim  land  as  locator,  or  by  bond  or 
other  instrument  in  writing;"  and  as  the 
plaintiff  in  the  case  did  not  claim  as  locator, 
it  was  held  that  the  court  acted  without  au- 
thority, and  that  the  decree  was  void  for 
want  of  jurisdiction.  Where  the  statute 
specifies  certain  classes  of  cases  which  may 
be  brought  against  nonresidents,  such 
specification  doubtless  operates  as  a  restric- 
tion and  limitation  upon  the  power  of  the 
court;  but  where,  as  in  article  1230  of  the 

[AOTJ^Texas  Code,  the  power  is  a  general  one,  we 
know  of  no  principle  upon  which  we  can  say 
that  it  applies  to  one  class  of  cases,  and  not 
to  another.  Unless  we  are  to  hold  it  to  be 
wholly  inoperative,  it  would  seem  that  suits 
to  foreclose  mortgages  or  other  liens  were  ob- 
viously within  its  contemplation.  In  any 
event,  this  was  the  construction  given  to  it 
by  the  court  of  civil  appeals,  and  apparently 
by  the  supreme  court  of  the  state,  and  is  ob- 
'  ligatory  upon  this  court  as  a  construction  of 
a  state  statute.  Battle  y.  Carter,  44  Tex. 
485 ;  Oswald  v.  Kampmann,  28  Fed.  Rep.  36, 
a  Texas  case;  Martin  v. Pond,  30  Fed. Rep.  15. 
2.  We  are  therefore  remitted  to  the  prin- 
cipal question  in  dispute  between  these  par- 
ties, namely,  the  sufiBciency  of  the  notice 
given  to  the  plaintiff  of  Uie  McCIintic  & 
Proctor  suit.  In  this  connection  our  atten- 
tion is  called  to  certain  articles  of  the  Texas 
Code,  the  first  one  of  which  (art  1228,  Say- 
les's  Tex.  Civ.  Stat.)  provides  generally  for 
the  service  of  process  by  giving  five  days'  no- 
tice, exclusive  of  the  day  of  service  and  of  the 
return  day.  In  addition  to  this  there  an 
the  following  sections: 

Art.  1230.  "Where  the  defendant  is  absent 
from  the  state,  or  is  a  nohresident  of  the 
state,  the  clerk  shall,  upon  the  application 
of  any  party  to  the  suit,  his  agent  or  attor- 
■  ney,  address  a  notice  to  the  defendant  re* 
quiring  him  to  appear  and  answer  the  plain- 
tiff's petition  at  uie  time  and  place  of  hold- 
ing of  the  court,  naming  such  time  and 
place.  Its  style  shall  be  'The  State  of  Texas,' 
and  it  shall  give  the  date  of  the  filing  of  the 
petition,  the  file  number  of  the  suit,  the 
names  of  all  the  parties,  and  the  nature  of 
the  plaintiff's  demand,  and  shall  state  that 
•  copy  of  the  plaintiff's  petition  accompanies 
the  notice.  It  shall  be  dated  and  signed  and 
attested  by  the  clerk,  with  the  seal  of  court 
impressed  thereon ;  and  the  date  of  its  issu- 
ance shall  be  noted  thereon ;  a  certified  copy 
of  the  plaintiff's  petition  shall  accompany 
the  notice." 

Art.  1234.  "Where  a  defendant  has  been 
served  with  such  notice  he  shall  be  required 
to  appear  and  answer  in  the  same  manner, 
and  under  the  same  penalties  as  if  he  had 
been  personally  served  with  a  citation  within 
this  state." 

[408]  *Art.  1280.  "The  fifth  day  of  each  term  of 
the  district  court  and  the  third  day  of  each 
term  of  the  county  court  are  termed  ap- 
pearance days." 

Art  1281.  "It  shall  be  the  duty  of  the 
court  on  appearance  day  of  each  term,  or  a* 
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soon  thereafter  aa  may  be  practicable,  to 
call  in  their  order  all  cases  on  the  docket 
which  are  retainable  in  such  term." 

Art  1340.  "Judgments  for  the  foredosorc 
of  mortgages  and  other  liens  shall  be,  that 
the  plaintiff  recover  his  debt,  damages,  and 
costs,  with  a  foreclosure  of  the  plaintiff'a 
lien  on  the  property  subject  thereto,  and  (ex* 
cept  in  judgments  against  executors,  admin- 
istrators, and  guardians)  that  an  order  of 
sale  shall  issue  to  the  sheriff  or  any  consta- 
ble of  the  county  where  such  property  may 
be,  directing  him  to  seize  and  sell  the  same 
as  under  execution,  in  satisfaction  of  the 
judgment;  and  if  the  property  cannot  be 
found,  or  if  the  proceeds  of  su(m  sale  be  in- 
sufficient to  satisfy  the  judgment,  then  to 
make  the  money,  or  any  balance  thereof  re- 
maining unpaid,  out  of  any  other  property 
of  the  defendant,  as  in  case  of  ordinary  ex- 
ecutions." 

From  these  reijuirements  it  appears  that 
the  time  for  service  of  process  in  the  courts 
of  Texas  was  five  days,  exclusive  of  the  day 
of  service  and  return,  and  that  there  is  no 
distinction  in  this  particular  between  de- 
fendants living  in  the  town  where  the  court 
is  sitting  and  defendants  living  in  other 
states,  or  even  in  a  foreign  country.  In 
short,  for  aught  that  appears  here,  parties 
may  be  called  from  the  uttermost  parts  of 
the  earth  to  come  to  Texas  and  defend  suits 
against  them  within  five  days  from  the  day 
the  notice  is  served  upon  them.  In  the  case 
under  consideration  it  is  admitted  tiiat  the 
defendant  was  served  with  notice  on  Decem- 
ber 30,  1890,  at  Harrisonburg,  Rockingham 
county,  Virginia,  to  appear  on  January  5, 
1891,  at  Oroesbeck,  Limestone  county,  Tex- 
as; tiiat  it  would  have  required  four  days  of 
constant  traveling  to  reach  Groesbeck,  giv- 
ing the  plaintiff  but  one  day,  and  that  a  Sun- 
day, to  make  preparations  to  comply  with 
the  exigencies  of  the  notice.  This  estimate, 
too,  makes  no  allowance  for  accidental  de- 
lays in  transit  It  is  true  that,  by  articles 
1280  and  1281,  the  case  could  not  have  been 
called  for  trial  or  default  until  the  fifth  day 
•of  the  term,  January  9,  and  that  Roller's  de-[409] 
fault  was  not  actually  taken  and  judgment 
entered  until  that  day. '  But,  as  a  citizen  of 
Virginia,  he  was  not  bound  to  know  the  prac- 
tice of  tjie  Texas  courts  in  that  particular, 
and  was  at  liberty,  even  if  he  were  not  com- 
pelled, to  construe  the  notice  as  it  read  upon 
its  face.  Very  probably,  too,  the  court  which 
rendered  the  judgment  would  have  set  the 
same  aside,  and  permitted  him  to  come  in 
and  defend;  but  that  would  be  a  matter  of 
discretion — a  contingency  he  was  not  bound 
to  contemplate.  The  right  of  a  citizen  to 
due  process  of  law  must  rest  upon  a  basis 
more  substantial  than  favor  or  discretion. 

That  a  man  is  entitled  to  some  notice  be- 
fore he  can  be  deprived  of  his  liberty  or 
property  is  an  axiom  of  the  law  to  which  no 
citation  of  authority  would  give  additional 
weight;  but  upon  the  question  of  the  length 
of  such  notice  there  is  a  singular  dearth  of 
judicial  decision.  It  is  manifest  that  the  re- 
quirement of  notice  would  be  of  no  value 
whatever,  unless  such  notice  were  reasonable 
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and  adequate  for  the  purpose.  Davidson  y. 
Heie  Orleans,  96  U.  S.  97,  24  L.  ed.  616; 
Bagar  v.  Beolamation  Dist.  No.  108,  111  U. 
S.  701-712,  28  L.  ed.  569-573,  4  Sup.  Ct.  Rep. 
663.  What  shall  be  deemed  a  reasonable  no- 
tice admits  of  considerable  doubt  In  the 
case  of  a  witness  subp<ena  the  command  of 
the  writ  is  that  the  party  served  shall  lay 
aside  all  his  business  and  excuses,  and  make 
his  way  to  the  court  with  the  utmost  dis- 
patch, or  at  least  present  himself  upon  the 
return  day  of  the  writ.  An  ordinary  sum- 
mons, however,  to  answer  the  suit  of  a  pri- 
vate individual,  contemplates  that  the  party 
served  may  have  other  business  of  equal  or 
greater  importance  engaging  his  attention, 
or  may  require  .time  for  the  retainer  of 
counsel  and  the  preparation  of  his  defense. 
In  2  Chitty's  General  Practice,  175,  it  is 
said  in  reference  to  summary  proceedings  be- 
fore justices  of  the  peace:  "The  time  ap- 
pointed must  always  allow  sufficient  oppor- 
tunity, between  the  service  of  the  summons 
and  the  time  of  appearance,  to  enable  the 
party  to  prepare  bis  defense  and  for  his 
journey;  and  the  justice  should  in  this  re- 
spect toke  care  to  avoid  any  supposition  of 
improper  hurry,  or  he  may  incur  the  censure 
of  court  of  King's  Bench,  if  not  be  subject 
[410]to  a  criminal  information.  *The  precise  time 
will  generally  depend  on  distance,  and  the 
other  circumstances  of  each  particular  case. 
With  analogy  to  other  brancnes  of  the  law, 
a  man  should  not  be  required,  omissis  omnt- 
hua  aim  negotiis,  instantly  to  answer  a 
charge  of  a  supposed  offense  necessarily  less 
than  an  indictable  misdemeanor,  on  the 
•ame  or  even  the  next  day,  and  should  be 
allowed  not  only  ample  time  to  obtain  legal 
•dviee  and  assistance,  but  also  to  collect  his 
evidence;  and  even  the  convenience  of  wit- 
nesses should  be  considered;  and  therefore, 
in  general,  several  days  should  intervene  be- 
between  the  time  of  summons  and  hear- 
ing. In  the  superior  courts,  in  general,  at 
least  eight  days'  notice  of  inquiry  and  of 
trial  are  essential  for  the  preparation  of  the 
defense."  In  vol.  2,  page  144,  it  is  said  that 
the  ancient  practice  was  that  a  person  resid- 
ing at  a  considerable  distance  from  a  metrop- 
olis should  be  allowed  more  time  for  per- 
forming the  act  than  a  person  within,  or 
near,  the  metropolis,  but  that  there  is  now 
no  distinction  lietween  an  arrest  on  process 
in  Xx>ndon  or  Yorkshire,  and  in  each  case  the 
defendant  must  appear  or  put  in  bail  within 
eight  days  after  the  date  of  service  or  arrest. 
This,  considering  the  small  area  of  the  king- 
dom, and  the  rapid  means  of  transportation, 
seems  just  and  reasonable. 

While,  as  before  stated,  there  is  but  little 
in  the  way  of  judicial  authority  upon  the 
question,  in  the  statutes  of  the  several  states 
regulating  proceedings  against  absent  and 
nonresident  defendants,  there  is  a  consensus 
of  opinion,  which  is  entitled  to  great  weight 
in  passing  upon  the  question  of  the  reason- 
ableness of  such  notice. 

In  the  act  of  Congress  providing  for  the 
enforcement  of  liens  upon  property  as 
against  nonresidents  (Rev.  Stat.  {  738),  the 
court  is  required  to  make  an  order  fixing  a 
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day  certain,  which  shall  be  served  on  the  a)^ 
sent  defendant  wherever  found,  or,  if  person- 
al  service  be  impracticable,  such  order  shall 
be  published  once  a  week  for  six  consecutive 
weeks,  with  a  proviso  that,  if  there  be  no 
personal  service,  he  shall  have  one  year  after 
final  judgment  to  enter  his  appearance,  and 
set  aside  the  judgment.  The  same  proviso 
allowing  the  court  to  fix  the  time  of  appear- 
ance is  found  in  the  statutes  of  Massachu- 
setts, New  Hampshire,  Pennsylvania,  Ala- 
bama, Maryland,  and  Virginia. 

•By  the  sixth  rule  of  this  court,  a  party[411] 
moving  to  dismiss  must  give  a  notice  of  at 
least  three  weeks,  and  where  counsel  to  be 
notified  reside  west  of  the  Rocky  Mountains, 
a  notice  of  at  least  thirty  days. 

By  the  Code  of  Civil  Procedure  of  New 
York,  5  440,  the  judge  is  required  to  make 
an  order  for  publication  once  a  week  for  six 
successive  weeks,  and  in  addition  thereto  the 
plaintiff,  on  or  before  the  day  of  the  first 
publication,  is  bound  to  mail  a  copy  of  the 
summons,  complaint,  and  order  for  appear- 
ance to  the  nonresident  defendant.  By  S 
2525,  citations  from  surrogate's  courts  must 
be  served  on  nonresidents  at  least  thirty 
days  before  the  return  day. 

By  the  General  Statutes  of  Vermont 
(1894),  §S  1641,  1643,  nonresident  defend- 
ants (served  out  of  the  state)  are  entitled 
to  at  least  twenty  days'  notice  before  the 
time  when  they  are  required  to  appear. 

By  the  practice  in  Michigan,  the  court  or- 
ders the  aosent  or  nonresident  defendant  to 
appear  in  not  less  than  three  months,  if  he 
be  a  resident  of  the  state,  absent  or  con- 
cealed; and  if  a  resident  of  some  other  of 
the  United  States  or  of  the  British  provinces, 
in  not  less  than  four  months;  and  if  a  resi- 
dent of  any  foreign  state,  in  not  less  than 
five  months  from  the  date  of  making  the 
order;  and  if  the  order  be  not  published 
for  six  successive  weeks,  defendant  shall  be 
personally  served  at  least  twenty  days  be- 
fore the  time  prescribed  for  his  appearance. 
2  How.  (Mich.)  Ann.  Stat  {S  6670,  6671, 
and  6672. 

By  the  Revised  Statutes  of  Illinois  ( 1899) , 
chapter  22,  {  14,  there  must  be  either  publi- 
cation or  a  personal  service  upon  the  non- 
resident defendant,  "not  less  than  thirty 
days  previous  to  the  commencement  of  the 
term  at  which  such  defendant  is  required  to 
appear." 

By  the  General  Statutes  of  New  Jersey 
(1896),  vol.  I,  page  406,  th;  chancellor  may 
order  the  nonresident  defendant  to  appear 
not  less  than  one  nor  more  than  three 
months  from  the  date  of  the  order ;  "of  which 
order  such  notice  as  the  chancellor  shall  by 
rule  direct  shall,  within  ten  days  thereafter, 
be  served  personally  on  such  defendant,"  or 
be  published  for  four  weeks.  This  gives  the 
defendant  at  least  twenty  days'  personal  no- 
tice. 

*By  the  General  Statutes  of  Arkansasr41S] 
(1894),  SS  S677,  S678,  a  nonresident  defend- 
ant is  entitled  to  a  copy  of  the  complaint 
and  the  summons  warning  him  to  appear  and 
answer  "within  sixty  days  after  the  same 
shall  have  been  served  on  him." 
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By  the  Code  of  Georgia  (1895),  S  4970, 
the  party  obtaining  an  order  for  the  appear- 
ance of  a  nonresident  defendant  shall  file 
in  the  office  of  the  clerk,  at  least  thirty  days 
before  the  term  next  after  the  order  for  pub- 
lication, a  copy  of  the  newspaper  in  which 
said  notice  is  published,  which  the  clerk  is 
required  to  at  once  mail  to  the  party  named 
in  the  order:  and,  by  §  4980,  the  judge  is 
required  to  determine  whether  the  service 
has  been  properly  perfected. 

By  the  Revised  Statutes  of  Florida  (1892), 
S  1413,  the  clerk  must  publish  the  order  for 
the  appearance  of  a  nonresident  defendant 
once  a  week  for  four  consecutive  weeks,  and 
also,  within  twenty  days  after  the  making  of 
the  order,  mail  a  copy  to  the  defendant,  if 
his  residence  be  shown  by  the  bill  or  affida- 
Tit. 

By  the  Code  of  Montana  (1895),  {  038, 
publication  must  be  made  for  four  succes- 
sive weeks,  and,  where  the  residence  of  the 
defendant  i£  known,  the  clerk  must  forth- 
with deposit  a  copy  of  the  summons  and 
complaint  in  the  postofllce,  directed  to  the 
person  to  be  served  at  his  place  of  residence. 
A  similar  practice  also  obtains  in  California. 

By  the  General  Statutes  of  Mississippi 
(1892),  i  3432,  publication  may  be  dispensed 
with,  if  the  summons  be  served  upon  the  ab- 
sent party  at  least  ten  days  before  the  re- 
turn day.  Tliis  is  the  shortest  length  of  no- 
tice to  be  found  in  any  of  the  statutes. 

By  the  Code  of  Oregon  (1892),  {  57,  in 
case  of  publication,  which  must  be  not  less 
than  once  a  week  for  six  weeks,  the  court  or 
judge  shall  also  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  forthwith  deposit- 
ed in  the  postolBce,  addressed  to  the  defend- 
ant, if  his  place  of  residence  be  known;  and 
"in  case  of  personal  service  out  of  the  state, 
the  summons  shail  specify  the  time  pre- 
scribed in  the  order  for  pitblication." 

It  may  be  said  in  general,  with  reference 
to  these  statutes,  that  in  cases  of  publication 
[418]notice  is  required  to  be  given  at  'least  once 
a  week  for  from  four  to  eight  weeks,  and  in 
case  of  personal  service  out  of  the  state,  no 
notice  for  less  than  twenty  days  between  the 
service  and  return  day  is  contemplated  in 
any  of  the  otates  except  Mississippi,  where 
a  personal  notice  of  ten  days  seems  to  be 
sufficient.  While,  of  course,  these  statutes 
are  not  obligatory  here,  they  are  entitled  to 
consideration  as  expressive  of  the  general 
sentiment  of  l^slative  bodies  upon  the 
question  of  reasonableness  of  notice. 

Without  undertaking  to  determine  what 
is  a  reasonable  notice  to  nonresidents,  we  are 
of  opinion,  under  the  circumstances  of  this 
case,  and  considering  the  distance  between 
the  place  of  service  and  the  place  of  return, 
that  five  days  was  not  a  reasonable  notice, 
or  due  process  of  law;  that  the  judgment 
obtained  upon  such  notice  was  not  binding 
upon  the  defendant  Roller,  and  constitutes 
no  bar  to  the  prosecution  of  this  action. 

Th«  judgment  of  the  Court  of  Civil  Ap- 
peals, affirming  the  judgment  of  the  Dis- 
trict Court  of  Limestone  County,  must  there- 
fore he  reverted,  with  instructions  to  re- 
626 


mand  the  case  to  that  court  fm  further  pro- 
ceedings not  inconsistent  with  tUs  opimon. 

The    CniKF    Justick    and    Mr.    Justice 
Brewer  dissented  from  this  opinion. 


CARRIE  MOSS,  App(., 

V. 

RICHARD  DOWMAN. 

(See  8.  C.  Beporter**  ad.  418-423. 

Rights  of  settler  on  pubKo  land  as  against 
prior  entrjf — effect  of  relinquishment  of 
entry. 

The  right!  of  a  settler  tat  tood  faltb,  who  takes 
possession  of  public  land  at  a  time  when  there 
Is  on  record  a  homestead  entry  by  another 
person  who  has  never  made  any  settlement, 
will  attach  Instantly  on  the  filing  of  a  relln- 
qalshmeut  of  the  prior  entry,  though  at  tbe 
same  time  one  who  has  paid  money  for  each 
rellnqaishment  makes  a  new  entry ;  and  the 
settler  may  thereafter  make  an  entry  and 
perfect  his  right  to  a  patent  as  against  the 
prior  entry  made  by  a  person  not  In  posses- 
sion. 

[Ko.  141.] 

Argued  and  Submitted  January  SI  and  Feb- 
ruary 1,  1900.  Decided  February  S6, 
1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  affirming  a  decision  of  the 
Circuit  Court  dismissing  a  bill  to  establish 
a  trust  in  »  patent  for  public  laads.  Af- 
firmed. 

See  same  case  below,  00  U.  S.  App.  69,  88 
Fed.  Rep.  181,  31  C.  C.  A.  447. 

Statement  by  Mr.  Justice  Brewert 
*0n  March  17,  1897,  a  patent  was  i88ued[414] 
to  the  appellee,  defendant  below,  for  the 
southeast  one  quarter  of  section  22,  in  town- 
ship 66  north,  of  range  4  west  of  the  fourth 
principal  meridian,  in  the  state  of  Minne- 
sota. Thereafter,  and  on  March  23,  1897, 
the  appellant,  plaintiff  below,  filed  her  bill 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota,  seeking  to  charge 
the  defendant  a*  trustee  of  the  legal  title  for 
her  benefit  To  the  bill  as  thus  presented  ■ 
demurrer  was  filed,  which,  on  November  4, 
1897,  was  sustained  by  the  drcuit  court, 
and  the  bill  dismissed.  On  appeal  to  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit this  decree  was,  on  June  27,  1898,  af- 
firmed (60  U.  S.  App.  69,  88  Fed.  Rep.  181, 
31  C.  C.  A.  447).  and  to  review  this  decision 
this  appeal  was  taken. 

The  title  of  defendant,  as  disclosed  by  the 
bill  and  exhibits,  is  as  follows:  On  Septem- 
ber 19,  1890,  he  went  upon  the  pr«nisee  in 
controversy,  then  unoccupied,  built  a  cabin, 
and  continued  to  live  therein  (having  on  No- 
vember 18,  1890,  made  formal  homestead 
entry  in  the  local  land  office)  daring  all  the 
proceedings  in  the  land  department,  herein- 
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after  stated,  and  until  he  had  completed  five 
years  of  occupancy,  and  then,  upon  proof  of 
such  continued  occupancy,  was  awarded  and 
received  a  patent  on  account  of  his  home- 
stead entry  and  occupation.  The  claim  of 
the  plaintiff,  on  the  other  hand,  rests  upon 
an  entry  ia  the  land. office  prior  to  that  of 
defendant,  followed  by  a  settlement  on  the 
land  later  than  his.  From  1885  to  1890  this 
tract,  though  never  settled  upon  or  occupied 
by  anyone,  was  the  subject  of  repeated  en- 
tries at  the  local  land  office,  such  entries 
being  made  under  the  homestead  law,  the 
later  ones  being  as  follows :  On  May  7,  1800, 
Robert  H.  Doran  made  a  homestead  entry. 
Subsequently,  the  plaintiff  paid  to  Doran 
[AXSlUie  sum  of  $1,000  for  a  relinquishment  *of 
his  homestead  entry,  and  on  the  24th  day  of 
October,  1890,  she  filed  in  the  local  land  of- 
fice that  relinquishment,  and  at  the  same 
time  made  a  homestead  entry  in  her  own 
name.  On  April  22,  1891,  two  days  less 
than  six  months  after  her  entry,  she  ap- 
peared on  the  land,  with  assistants,  mate- 
rial, furniture,  ete.,  and  commenced  tiie  con- 
struction of  a  home,  completed,  and  occu- 
pied the  same.  A  contest  between  the  plain- 
tiff and  defendant  in  reference  to  the  right 
to  acquire  title  to  this  proper^  was  initiated 
in  the  local  land  office,  and  carried  by  appeal 
to  the  Commissioner  of  the  Oeneral  Land 
Office,  and  finally  to  the  Secretary  of  the  In- 
terior, resulting  in  a  decision  by  the  latter 
on  December  19,  1894,  in  favor  of  the  de- 
fendant; and  in  pursuance  thereof  the  pat- 
ant  w&s  issued  to  him. 

Mr.  James  K.  RecUjtgton  argued  the 
eause,  and,  with  Mr.  Thomas  J.  Davis,  filed 
a  brief  for  appellant. 

Mr.  Cluurlas  A.  Toime  submitted  the 
cause  for  appellee. 

The  contentions  of  counsel  sufflcienUy  ap- 
pear in  the  opinion. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Repeated  rulings  of  this  court  have 
settled  that  the  decisions  of  the  land  depart- 
ment in  contest  cases  on  questions  of  fact 
are  conclusive. 

Defendant  by  taking  actual  possession  on 
September  19,  1890,  his  entry  in  the  land  of- 
fice on  November  IS,  1890,  h>s  continued  oc- 
eupation  and  proof  thereof,  was  entitled  to 
the  patent  which  was  thereafter  issued  to 
him,  unless  other  facts  found  by  the  depart- 
ment show  that  as  matter  of  law  a  superior 
right  was  vested  in  the  plaintiff.  Such 
facts,  it  is  contended,  are  the  successive  for- 
mal entries  in  the  land  office  unaccompanied 
by  any  actual  possession  of  the  land.  It 
may  be  well  to  state  some  of  these  in  deteil : 
On  May  11,  1888,  following  similar  prior  ac- 
tion, Lyman  K  Thayer,  of  Wausau,  Wiscon- 
sin, made  a  homestead  entry.  On  Novem- 
ber 10,  1888,  one  day  less  than  .six  months 
[416jLhereafter,  Thayer  relinquished,  'and  Julia 
McCarty  made  a  like  entry.  On  May  9, 
1889,  one  day  less  than  six  months  thereaft- 
er, McCarty  relinquished,  and  Napoleon  B. 
Tliayer  made  a  like  entry.  On  November  9, 
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1889,  exactly  six  months  thereafter,  Thayer 
relinquished,  and  John  A.  Murphy  made  a 
similar  entry.  On  May  7,  1890,  two  days 
less  than  six  months  thereafter.  Murphy  re- 
linquished, and  Robert  H.  Doran  made  a  like 
entry.  On  October  24,  1890,  Carrie  Moss 
paid  Doran  $1,000  for  a  relinquishment  of 
his  entry,  and  on  the  same  day,  having  ob- 
tained tiiskt  relinquishment,  she  filed  it  in 
the  land  office  and  made  her  entry.  There- 
after, and  on  April  22,  1801,  two  days  before 
the  expiration  of  six  months,  she  went 
upon  the  land,  and  made  improvements  in 
the  way  of  building  and  otherwise.  As  the 
secretory  says  in  his  opinion:  "Although 
numerous  persons  have  made  homestead  en- 
try of  this  land,  none  appear  to  have  done  so 
in  good  faith,  for  none  appear  to  have  made 
any  settlement  during  the  period  of  five 
years  in  which  it  was  entered  and  relin- 
quished every  six  months."  In  other  words, 
the  findings  of  fact  made  by  the  land  depart- 
ment show  that  the  first  person  who  made 
actual  settlement  upon  the  premises  was  the 
defendant,  that  his  settlement  and  occupa- 
tion continued  for  the  term  prescribed  by 
the  stotute,  and  therefore  that  such  settle- 
ment and  occupation  thus  continued  entitle 
him  to  a  patent  unless  defeated  by  these  pro- 
ceedings in  the  nature  of  entries  without 
settlement.  In  respect  to  them  it  was  found 
that  for  five  years  this  tract  had  been  sub- 
jected to  repeated  entries,  each  entry  made 
witiiin  six  months  of  the  prior  entry  and  ac- 
companied by  a  relinquismnent  of  such  prior 
entry,  and  thus  for  five  years  the  land,  with- 
out any  settlement,  without  any  occupation, 
was  a  football  for  homestead  speculators, 
and  withdrawn  from  actual  settlement. 

Counsel  for  appellant  thus  stotes  the  ques- 
tion: 

"The  application  of  supposed  law  to  this 
stote  of  fact,  in  the  determination  by  the 
Secretory  of  the  Interior  of  the  rights  of  th« 
litiganto  respectively,  was  as  follows: 

'"'The  only  question  to  determine  in  this 
case  is  whether  Dowman  was  a  settler  in 
good  faith  at  the  time  Doran's  relinquish- 
ment was  placed  on  file  in  the  local  office. 
For,  although  "Doran's  entry  was  erroneou8ly[41Tl 
allowed,  being  of  record  it  segregated  the 
land,  and  therefore  no  right  could  be  initi- 
ated by  reason  of  the  settlement.  But  the 
instont  the  relinquishment  was  filed  in  the 
local  office,  the  right  of  the  settler  on  the 
land  attoched  and  an  entry  could  not  defeat 
it. 

"  In  view  of  these  facts  and  that  no  evi- 
dence has  been  introduced  which  shows  that 
Dowman's  settlement  was  not  in  good  faith, 
under  the  estoblished  rulings  of  this  depart- 
ment the  settler  Dowman's  righto  attoched 
instontly  on  the  filing  of  Doran's  relinquish- 
ment, and  is  therefore  superior  to  Moss's  en- 
try.' 

"Upon  this  application  of  law  to  ascer- 
toined  facts  as  recited,  and  upon  no  other  or 
different  facts,  patent  issued  to  appellee  as 
hereinbefore  recited." 

We  are  content  to  take  this  stotement,  and 
upon  it  are  clearly  of  the  opinion  that  the 
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The  obvious  purpose  of  the  pie'«mption  and 
homestead  statutes  of  the  United  States  ia 
to  secure  to  the  actual  settler  the  land  up<»i 
which  he  has  settled,  and  to  give  him  the 
prior  right  to  perfect  title  by  purchase  or 
continued  occupation.  While  undoubtedly 
under  the  provisions  of  the  statutes  and  the 
regulations  of  the  land  department  there  are 
at  times  opportunities  for  a  speculator  to 
obtain  title  to  public  lands,  it  must  be  al- 
ways remembered  that  in  the  eye  of  the  pub- 
lic-land laws  of  the  United  States  the  specu- 
lator is  never  an  object  of  favor.  Pre-emp- 
tion and  homestead  laws  were  enacted  for 
the  benefit  of  the  actual  settler,  and  to  that 
end  they  should  be  construed  and  adminis- 
tered. The  plaintiff  herein  contends  that 
this  tract  of  land  was  withdrawn  for  five 
years  from  settlement  by  mere  successive 
entries  in  the  land  ofiBce,  and  could  be  kept 
thus  withdrawn  in  the  future  indefinitely, 
while  speculators  wait  such  time  as  it  be- 
comes convenient  to  them  to  perfect  title 
by  settlement  and  occupation.  The  propo- 
sition thus  made  is  so  offensive  to  the  spirit 
and  purpose  of  the  land  laws  of  the  United 
States  that  imless  the  statutes  make  such  a 
result  necessary  from  a  true  construction 
(418]of  their  language  it  ought  to  *be  rejected. 
Again  and  again  has  this  court  affirmed  the 
proposition  uat  the  settler  is  the  beneficiary 
of  the  pre-emption  and  homestead  laws  of  the 
United  States.  In  Lytle  v.  Arkansas,  9 
How.  314, 333, 13  L.  ed.  153, 161,  it  was  said: 

"The  claim  of  a  pre-emption  is  not  that 
shadowy  right  which  by  some  it  is  considered 
to  be.  Until  sanctioned  by  law,  it  has  no  ex- 
istence as  a  substantive  right.  But  when 
covered  by  the  law,  it  becomes  a  legal  right, 
subject  to  be  defeated  only  by  a  fiiilure  to 
perform  the  conditions  annexed  to  it.  It  is 
founded  in  an  enlightened  public  policy  ren- 
dered necessary  by  the  enterprise  of  our  cit- 
izens. The  adventurous  pioneer,  who  is 
found  in  advance  of  our  settlements,  encoun- 
ters many  hardships  and  not  infrequently 
dangers  from  savage  incursions.  He  is  gen- 
erally poor,  and  it  is  fit  that  his  enterprise 
should  be  rewarded  by  the  privilege  of  pur- 
Aasing  the  favorite  spot  selected  by  him, 
not  to  exceed  100  acres.  That  this  is  the 
national  feeling  is  shown  by  the  course  of 
legislation  for  many  years." 

So,  also,  in  Clements  v.  Warner,  24  How. 
304,  397,  16  L.  ed.  696,  606: 

"The  policy  of  the  Federal  government  in 
favor  of  settlers  upon  public  lands  has  been 
liberal.  It  recognizes  their  superior  equity 
to  become  the  purchasers  of  a  limited  extent 
of  land,  comprehending  their  improvements, 
over  that  of  any  other  person." 

Again,  in  Bohall  v.  Dilla,  114  U.  S.  47,  61, 
29  L.  ed.  61,  63,  6  Sup.  Ct  Rep.  782: 

"Those  laws  are  intended  for  the  benefit 
of  persons  making  a  settlement  upon  the 
public  lands,  followed  by  residence  and  im- 
provement and  the  erection  of  a  dwelling 
thereon." 

And  again  in  Anderson  T.  Oarhint,  IS6  U. 
8.  483,  487,  84  L.  ed.  272,  274,  10  Sup.  Ct. 
Bep.  906 1 
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"The  theory  of  the  homestead  law  is  that 
the  homestead  shall  be  for  the  exclusive  ben- 
efit of  the  homesteader.  .  .  .  The  law 
contemplates  five  years'  continnooi  occupa- 
tion by  the  homesteader,  with  ma  alienation 
except  for  the  named  purposes." 

These  quotations  might  be  multiplied,  and 
nothing  contradictory  thereof  can  be  found 
in  our  decisions.  Their  oft  repetition  simplv 
accentuates  the  proposition  heretofore  stated, 
that  the  actual  settler  is  the  one  for  whose 
benefit  the  homestead  and  pre-emption  laws 
were  enacted. 

•Counsd  say  that  "a  prima  facie  valid  en-[419] 
try  of  record  operates  to  appropriate  the 
land  covered  thereby  and  to  reserve  it,  pend- 
ing the  existence  of  such  prior  entry,  from 
all  subsequent  disposition ;  that  by  analogy 
to  express  statutory  provisions,  a  home- 
stead entry  without  settlement  is  adjudged 
to  be  operative  for  six  months;  "that  from 
1869  to  1885,  a  period  of  over  twenty-six 
years,  an  uninterrupted  chain  of  cases  held 
that  no  right  upon  cancelation  of  an  entry 
inured  by  reason  of  a  settlement  made  dur- 
ing its  existence;  that  to  hold  otherwise 
would  be  to  enable  a  trespasser  to  benefit 
by  his  own  wrong,  and  that  any  such  pre- 
tended claim  was  invalid  and  of  no  effect 
against  another  entry  made  at  the  time  of 
cancelation." 

We  deem  it  unnecessary  to  consider  the 
correctness  of  these  rulings  or  tiie  power  of 
the  land  department  to  secure  to  one  who 
has  made  a  formal  entry  a  certain  length 
of  time  in  which  to  perfect  his  settlement 
and  improvement.  The  Revised  Statutes  in 
terms  give  no  such  right.  It  is  true  that  I 
6  of  the  act  of  May  20,  1862  (12  Stat,  at  L. 
303,  chap.  76),  carried  into  the  Revised 
Statutes  as  S  2297,  provides — 

"If  at  any  time  after  the  filing  of  the  affi- 
davit, as  required  in  section  twenty-two 
himdred  and  ninety,  and  before  the  expira- 
tion of  the  five  years  mentioned  in  section 
twenty-two  hundred  and  ninety-one,  it  is 
proved,  after  due  notice  to  the  settler,  to  the 
satisfaction  of  the  register  of  the  land  of- 
fice, that  the  person  having  filed  such  affi- 
davit has  actually  changed  his  residence,  or 
abandoned  the  land  for  more  than  six 
months  at  any  time,  then  and  in  that  event 
the  land  so  entered  shall  revert  to  the  gov- 
ernment." 

But  that  section  simply  authorizes  the 
government  to  annul  an  entry  if  thereafter 
it  appears  that  the  homesteader  has  actual- 
ly changed  his  residence  or  abandoned  the 
land  for  more  than  six  months.  But  the 
very  phraseology,  "changing  residence," 
"abandoning  land,"  implies  a  settlement  on 
the  land  which  is  changed  and  abandoned, 
and  does  not  authorize  a  waiting  for  settle- 
ment and  occupation.  On  the  other  hand, 
S  2291,  Rev.  Stat,  providing  for  final  proof, 
requires  an  affidavit  that  the  applicant  has 
"resided  upon  or  cultivated  the  same  for  the 
term  of  five  years  immediately  succeeding 
the  time  of  filing  *the  affidavit"  In  other[420) 
words,  the  one  section  contemplates  an  im- 
mediate settlement  and  occupation,  and  the 
other  provides  for  temporary  abandonment 
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ll  is  also  true  that  on  March  3,  1881,  said 
I  2297  was  amended  by  adding  this  proviso: 

"That  where  there  may  be  elimatic  reasons 
the  Commissioner  of  the  General  Land  Of- 
fice may,  in  his  discretion,  allow  the  settler 
twelve  months  from  the  date  of  filing  in 
which  to  commence  his  residence  on  said  land 
under  such  rules  and  regulations  as  he  may 
prescribe."    21  Stat,  at  L.  611,  chap.  153. 

But  this  contemplates  a  separate  ruling 
for  specific  reasons  in  particular  cases,  and 
no  such  ruling  was  applied  for  in  the  present 
case.  It  may  be  argued,  it  is  true,  that  io 
▼iew  of  the  practice  of  the  department  it 
was  a  congressional  recognition  of  its  va- 
lidity and  an  enlargement  of  the  time  in  the 
particular  cases  specified. 

But,  as  we  have  said,  we  do  not  feel  called 
upon  to  decide  upon  the  validity  of  any  rul- 
ing or  practice  which  secures  to  one  making 
a  homestead  entry  the  right  to  perfect  that 
entry  by  subsequent  settlement  and  occupa- 
tion. 

In  the  case  at  bar  every  right  which  Doran 
possessed  was  ended  on  Octol>er  24,  1890,  by 
the  filing  of  his  relinquishment  in  the  local 
land  office.  21  Stat,  at  L.  140,  chap.  89,  pro- 
vides— 

"That  when  a  pre-emption,  homestead,  or 
timber-culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local 
land  oljice,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry 
without  further  action  on  the  part  of  the 
Commissioner  of  the  General  Land  Office." 

At  the  moment  of  filing  that  relinquish- 
ment, Dowman,  the  defendant,  was  a  settler 
in  occupation  of  the  tract,  and  Moss,  the 
plaintiff,  made  her  application  to  enter,  and 
the  question  is  as  to  the  relative  rights,  at 
the  moment  the  land  becomes  open  to  entry, 
of  one  a  settler  in  actual  occupation  and  one 
making  a  formal  entry  in  the  land  office. 
For  reasons  heretofore  stated,  we  have  no 
doubt  that  the  settler  is  entitled  to  pref- 
erence. It  is  true  he  must  perfect  his  right 
{4Sl]of  settlement  by  making  an  'entry  in  the  land 
office,  and  f  3  of  the  act  of  May  14,  1880  (21 
Stat,  at  L.  140,  chap.  89),  heretofore  referred 
to,  provides — 

"That  any  settler  who  has  settled,  or  who 
shall  hereafter  settle,  on  any  of  the  public 
lands  of  the  United  States,  whether  sur- 
veyed or  unsurveyed,  with  the  intention  of 
claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his 
homestead  application  and  perfect  his  origi- 
nal entry  in  the  United  States  land  office  as 
is  now  allowed  to  settlers  under  the  pre-emp- 
tion laws  to  put  their  claims  on  record,  and 
his  right  shall  relate  back  to  the  date  of  set- 
tlement, the  same  as  if  he  settled  under  the 
pre-emption  laws." 

Within  less  than  thirty  days  from  the  fil- 
ing of  Doran's  relinquishment  Dowman  made 
a  formal  entry  in  the  land  office,  and  that  en- 
try, based  upon  actual  possession,  is  entitled 
to  preference  over  an  entry  without  posses- 
sion. 

Whenever  a  homestead  entry  has  been 
made,  followed  by  no  settlement  or  occupa- 
tion on  the  part  of  the  one  making  the  entry. 


and  that  homestead  entry  has  by  lapse  of 
time  or  relinquishment,  or  otherwise,  been 
ended,  anyone  in  actual  possession  as  a  set- 
tler and  occupier  of  the  land  has  a  prior 
right  to  perfect  title  thereto.  We  indorse  in 
this  respect  what  was  said  by  the  learned 
judge  of  the  circuit  court  [82  Fed.  Rep. 
810]: 

"That  Dowman  had  acquired  no  rights  by 
his  settlement  prior  to  Doran's  relinquish- 
ment, and  might  as  respects  Doran  have 
been  regarded  as  a  trespasser,  makes  no  dif- 
ference. When  Doran  relinquished  Dow- 
man ceased  to  he  a  trespasser,  and  was  not 
only  an  actual,  but  a  lawful,  settler.  There 
was  no  evidence  of  mala  fides  about  Dow- 
raan's  settlement  which  should  affect  the 
legality  when  the  time  came  for  a  right  to 
attach  to  it  under  the  land  laws.  Neither 
Doran  nor  any  of  the  long  line  of  speculative 
homesteaders  who  had  kept  up  holdings  by 
entries  and  relinquishments  every  six  months 
had  ever  appeared  on  the  land.  The  object 
of  the  homestead  laws  is  not  to  encourage 
speculation,  but  settlement,  and  if  Dowman 
knew  all  the  antecedent  facts,  he  might  well 
expect  that  an  actual  settler  would  acquire 
the  right  to  the  land,  lawfully,  upon  the 
next  relinquishment,  and  make  his  settle- 
ment 'as  the  Secretary  finds  as  a  fact  tiiat[4M] 
it  was  made,  in  good  faith." 

For  these  reasons  we  are  of  opinion  that 
the  judgment  of  the  Court  of  AppeaU  wa» 
right,  and  it  it  affirmed. 


UNITED  STATES,  A.ppt., 

V. 

LUIS   MARIA.  ORTIZ   and   Tomas   Ortis. 

(See  S.  C.  Reporter's  ed.  422-148.) 

Private  land  olaima — Mewiean  grant — bur- 
den of  proof  of  validity  of  grant — poioer 
of  surveyor  general — hearing  additional 
testimony  as  to  claim  recommended  by 
predecessor — competency  to  testify  as  to 
signatures  on  land  grant — oomparison  of 
signatures— use  of  enlarged  photographio 
copies. 

1.  An  applicant  for  eonflrmatlon  of  a  private 
land  claim  Is  charged  b;  the  act  of  Congress 
of  March  8,  1891,  |  13,  with  the  daty  of  ten- 
dering proof  OS  to  the  existence,  regnlarlty, 
and  archive  record  of  the  grant,  as  well  as 
bis  connection  with  It, — soch  as  possesslcm, 
ownership,  and  other  related  Incldents,^-ot 
SDfflcIent  probative  force  to  create  a  just  In- 
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NoTi. — Aa  to  use  of  photographa  in  evi- 
doice, — sec  Dedericbs  v.  Salt  Lake  City  R.  Co. 
(Utah)   35  L.  R.  A.  802,  and  note. 

.ia  to  use  of  enlarged  copies  of  handwriting 
in  evidence, — see  note  to  Dederlchs  v.  Salt  Lake 
City  R.  Co.   (Utah)  36  L.  R.  A.  813. 

As  to  expert  and  opinion  teatimonv  a*  to 
handtcriting, — see  note  to  Dresler  v.  Bard  (N. 
Y.)    12  L.  R.  A.  456. 

A»  to  concluaivenesa  of  expert  opinions  ieith 
respect  to  handwriting, — see  note  to  Hull  v. 
St.  Louis  (Mo.)  42  L.  R.  A.  771. 

As  to  proof  of  handtcrtting  or  signature, — 

see  note  to  Rogers  v.  Rltter,  20  L.  ed.  IT.  8.  41T. 
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f«i«nc8  aa  to  the  reality  and  validity  of  the 
graat,  before  the  burden  of  proof.  If  at  all. 
can  be  tblfted  from  htm  t9  the  DDlted  States. 

S.  The  function  of  the  sorveyor  general  onder 
the  act  of  Congrera  of  1854  (10  Stat,  at  L. 
808)  waa  merely  advisory,  and  until  action  by 
Congreas  had  supervened  on  a  recommenda- 
tion for  the  confirmation  of  a  private  land 
claim  made  by  his  predecessor  In  office  It  waa 
not  only  the  right,  but  the  duty,  of  that  of- 
ficial, on  proper  snggestton  being  made  to 
bim,  to  hear  additional  evidence  and  transmit 
It  for  the  consideration  ot  Congress. 

t.  The  supplementary  proceeding  before  a  sor- 
veyor  general  to  whom  additional  testimony 
Is  presented  In  respect  to  a  petition  for  the 
confirmation  of  a  land  claim  which  was  recom- 
mended by  hia  predecessor,  but  has  not  yet 
been  acted  upon  by  Congress,  Is  within  the  pro- 
TlsloB*  of  the  act  of  1891,  f  S,  permitting  the 
nse  In  evidence  of  proceedings  before  such 
oflleer. 

4.  A  person  who  has  acquired  great  familiar- 
ity, during  a  long  course  of  official  action, 
with  the  official  records  and  the  slgnaturea  of 
a  Mexican  governor  and  bla  military  aecre- 
tary  on  granta  of  land.  Is  qualified  aa  an  ex- 
pert to  testify  as  to  the  genuineness  of  such 
signatures. 

B.  Signatures  ot  Mexican  officials  on  documents 
produced  from  official  archives,  the  genuine- 
ness ot  which  haa  never  been  challenged,  and 
which  are  officially  treated  as  authentic,  may 
be  admitted  In  evidence  aa  standards  of  com- 
parison, when  there  Is  an  laaue  aa  to  the  for- 
gery of  the  algnaturea  of  the  aame  persons  on 
an  alleged  grant. 

•.  Enlarged  photographic  copies  of  an  alleged 
forged  signature  and  a  signature  offered  aa  a 
standard  of  comparison  ate  admlaslble  In  evi- 
dence on  proof  by  the  photographer  of  the 
accuracy  of  the  method  pursued  and  the  re- 
■nlts  obtained  by  him  In  making  the  coplea. 

[No,  20.] 

Argued  Ootohtr  11,  1899.    Decided  Febru- 
ary £6, 1900. 

APPEAL  from  the  Court  of  Private  Land 
Claims  to  review  a  decision  confirming 
an  alleged  Mexican  land  grant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Ur.  William  H.  Pope  argued  the  cause 
and,  with  Solicitor  General  John  K.  Rich- 
ards and  ilfr.  Uatthew  O.  Reynolds,  filed  a 
brief  for  appellant. 

Mr.  T.  B.  Catron  argued  the  cause  and 
filed  a  brief  for  appellees. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[423]  *Mr.  Justice  WUte  delivered  the  opinion 
of  the  court: 

Did  the  court  below  err  in  confirming  an 
alleged  Mexican  land  grant!  is  the  inquiry 
which  arises  on  this  record. 

The  asserted  grant  is  designated  as  the 
"Sierra  Mosca,"  and  embraces  many  thou- 
sand acres  of  land  situated  in  the  county  of 
Santa  F6,  New  Mexico.  The  official  proceed- 
ings had  in  relation  to  the  grant  prior  to  the 
commencement  of  this  suit  were  as  follows: 
Fs  1872  a  petition  was  filed  before  the  sur- 
veyor general  of  New  Mexico,  asking  the  con- 
firmation of  the  grant  in  the  name  of  "the 
630 


heirs  and  those  holding  under  them  of  Jnaa 
Luis  Ortiz,  deceased."  No  other  or  fuller  de- 
scription of  the  persons  asserting  the  right 
appeared  in  the  proceedings.  The  surveyor 
general,  after  hearing,  forwarded  his  reoom- 
mendation  that  the  grant  be  confirmed,  to 
the  Commissioner  of  the  General  Land  Office 
in  October,  1873,  and  the  papers  were  in  the 
same  year  submitted  by  the  Secretary  of  the 
Interior  to  Congress.  The  proceedings  be- 
fore the  surveyor  general  and  the  resulting 
official  action,  as  above  stated,  were  by  virtue 
of  the  act  of  Congress  of  July  22,  1854.  10 
Stat,  at  L.  308,  chap.  103.  No  action  having 
been  taken  by  Congress,  in  December,  1876, 
certain  persons  alleging  themselves  to  be 
part  owners  of  a  claimed  Spanish  grant  of 
land,  which  it  was  averred  conflicted  with 
the  one  in  question,  petitioned  the  then  sur- 
veyor general  of  New  Mexico  to  hear  addi- 
tional testimony  as  to  the  reality  of  the 
grant  which  had  been  recommended  for  eon- 
firmation,  on  the  ground  that  the  testimony 
when  heard  would  establish  that  the  grant 
had  been  erroneously  recommended  for  con- 
firmation, because,  among  other  reaaona 
stated,  it  was  a  forgery.  Whilst  intimating 
a  doubt  as  to  his  power  to  review  the  action 
of  his  predecessor  in  office,  the  surveyor  gen- 
eral yet  ordered  the  inquiry  to  be  made,  and, 
after  some  lapse  of  time  on  due  notice,  testi- 
mony was  taken.  In  consequence  of  the  no- 
tice given,  the  attorney  for  the  petitioners, 
on  the  original  application  to  confirm,  ap- 
peared and  cross-examined  the  witnesse*. 
Subsequently  acting  upon  such  evidence,  the 
then  incumbent  of  the  surveyor  general's  of- 
fice transmitted  the  proceedings  to  the  Com- 
missioner of  the  General  Land  Office  with  *thel**'I 
recommendation  that  the  grant  be  rejected  on 
the  groimd  that  it  was  affirmatively  shown 
by  the  proof  to'  be  a  forgery.  This  sup^e- 
mentary  report  and  papers  were  also,  in  De- 
cember, 1887,  submitted  by  the  Secretary  of 
the  Interior  to  Congress  for  its  conaidcr- 
ation. 

No  action  having  been  taken  by  Congrcw 
upon  either  the  original  or  supplementary 
report,  the  present  suit  was  commenced,  in 
the  court  of  private  land  claims,  to  obtain 
the  confirmation  of  the  grant.  The  petition 
by  which  the  cause  was  initiated  was  filed  in 
the  name  of  Luis  Maria  Ortiz  and  Tomas 
Ortiz,  and  averred  that  the  alleged  Sierra 
Mosca  grant  had  been  made  on  June  4,  18441, 
by  Manuel  Armijo,  the  then  governor  of  the 
territory  of  New  Mexico,  to  Juan  Luis  Ortii, 
and  that  the  grantee  had  on  June  8,  184C, 
been  placed  in  legal  possession  of  the  granted 
land  by  Jose  Dolores  Trujillo,  a  justice  of 
the  peace,  according  to  the  laws  and  customs 
then  in  force  in  the  Republic  of  Mexico.  It 
was  averred  that  "the  original  papers  re- 
lating to  this  said  grant  of  land  are  now  on 
file  in  the  office  of  the  surveyor  general  of 
the  territory  of  New  Mexico,  known  in  that 
office  as  private  land  claim  No.  75,  for  the 
Sierra  Mosca  tract,  and  are  not  in  the  con- 
trol of  the  p'aintilTs,  so  that  they  can  file 
them  therewith."  A  copy,  however,  with  a 
translation  of  ^ho  papers  thus  referred  to, 
was  annexed  to  the  petition     The  petition- 
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era  asserted  their  right  under  the  grant  aa 
follows:  "The  plaintiffs  are  the  owners  in 
fee  in  and  to  the  said  land  grant  by  inherit- 
ance from  their  father,  Gaspar  Ortiz,  who  ac- 
quired his  title  thereto,  aa  they  are  informed 
and  believe,  by  inheritance  from  his  father 
and  their  grandfather,  Juan  Luis  Ortiz,  the 
original  grantee,  and  by  purchase  from  the 
other  heirs  of  the  same."  No  enumeration 
of  the  other  heirs  and  no  more  precise  specifi- 
cation of  the  date  and  character  of  the  al- 
leged purchase  was  contained  in  the  petition. 
The  petition  was  generally  traversed,  and 
subsequently  an  answer  was  filed,  specifically 
averring  that  the  alleged  granting  papers 
were  forgeries,  and  denying  that  delivery  of 
possession  had  ever  been  made  by  a  justice 
of  the  peace,  as  stated  in  the  petition.  After 
trial  upon  these  issues,  the  grant  was  con- 
firmed, Murray,  J.,  dissenting. 

[4X8]  'Inverting  the  order  in  which  they  have 
been  discussed  at  bar,  and  stating  them  in  a 
condensed  form,  the  questions  presented  for 
decision  are:  First.  Does  the  proof  establish 
that  the  grant  in  question  was  made,  and 
that  delivery  of  juridical  possession  there- 
under was  operated  by  a  Mexican  official 
charged  with  such  dutyT  Second.  If  it  be 
found  that  the  grant  was  made,  was  there 
legal  power  in  the  then  governor  of  New 
Mexico  to  make  it,  and,  if  so,  was  the  power 
so  executed  as  to  authorize  the  court  to  en- 
ter a  decree  of  confirmation  T  The  first  of 
these  questions  opens  for  consideration,  not 
only  the  .issue  of  forgery,  but  also  involves 
deciding  whether  the  proof  is  of  such  a  char- 
acter aa  to  engender  the  affirmative  convic- 
tion of  the  genuineness  of  the  granting  pa- 
pers. The  second  raises  several  questions  of 
law — ^that  is,  as  to  the  power  of  the  governor, 
at  the  date  when  the  alleged  grant  is  averred 
to  have  been  made,  the  necessity  of  approval 
of  his  action  by  the  departmental  assembly, 

>  and  other  legal  issues.  ■  Necessarily,  all  the 
questions  coming  under  the  second  head  arise 
only  in  the  event  the  objections  to  the  con- 
firmation of  the  grant  embodied  in  the  first 
proposition  are  found  to  be  untenable. 

Before  analyzing  the  evidence  in  order  to 
develop  and  weigh  the  proof  tending  to  show 
the  existence  of  the  grant,  it  will  subserve 
clearness  of  statement,  at  the  outset,  to  de- 
termine upon  whom  ia  cast  the  burden  of 
showing  the  existence  of  the  grant,  and  in  a 
general  way  to  consider  briefly  the  quantum 
of  proof  required  for  that  purpose.  By  the 
first  subdivision  of  }  13  of  the  act  of  March 
3,  1891,  constituting  the  court  of  private 
land  claims,  that  court  and  this  court  are 
commanded  not  to  allow  a  claim  "that  shall 
not  appear  to  be  upon  a  title  lawfully  and 
regularly  derived  from  the  government  of 
Spain  or  Mexico,"  etc.  The  statute  author- 
izes no  presumption  in  favor  of  the  genuine- 
ness of  a  title  from  the  mere  fact  that  the 
claimant  for  confirmation  presents  a  paper 
which  ii  asserted  to  be  a  grant  from  a  Mexi- 
eon  official.  The  command  of  the  statute  'ia 
not  that  the  United  States,  when  an  alleged 
Mexican  title  ia  presented  for  confirmation, 
shall  be  put  to  the  burden  of  ahowing  that 
the  title  in  queation  ia  not  genuine,  but  that 
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the  evidence  presented  in  favor  of  the  aa- 
serted  *title  shall  be  of  such  persuasive  and[426] 
preponderating  force  aa  to  convince  the  court 
that  the  title  is  real,  and,  besides,  possesses 
the  legal  attributes  which  the  statute  re- 
quires as  essential  to  confirmation.  It  ia 
clear,  then,  that  the  law  casts,  primarily,  up- 
on the  applicant  for  confirmation,  the  duty  . 
of  tendering  such  proof  aa  to  the  existence, 
regularity,  and  archive  record  of  the  grant,  aa 
well  aa  his  connection  with  it,  such  as  pos- 
sesaion,  ownership,  and  other  related  inci- 
dents, of  sufficient  probative  force  to  create 
a  just  inference  aa  to  the  reality  and  validity 
of  the  grant  before  the  burden  of  proof,  if  at 
all,  can  be  shifted  from  the  claimant  to  the 
United  States.  This  construction  which 
ariaea  from  the  text  of  the  act  of  1891  ia  sus- 
tained Yfy  considering  that  previous  to  that 
Enactment  there  had  been  many  decisions  of 
this  court  rendered  under  the  California  act 
of  1851,  construing  that  act  as  imposing  up- 
on the  claimants  for  confirmation  the  pri- 
mary  burden  of  proof,  although  the  provi- 
sions of  the  California  act  were  not  aa  ex- 
plicitly mandatory  as  are  those  of  the  act  of 
1891.  Thus  from  the  date  of  the  decision  in 
United  Statea  v..  Camhuaton,  20  How.  64, 
16  L.  ed.  830,  announced  in  18S7,  to  the  rul- 
ing in  Berreyeta  v.  United  Statea,  154  U.  8. 
023,  and  23  L.  ed.  013,  14  Sup.  Ct.  Rep.  1179, 
rendered  in  1876,  it  was  often  decided  that 
the  burden  of  proof  to  sustaina  Spanish  grant 
rested  upon  the  claimants,  and  that  the  fail- 
ure to  show  that  the  official  archives  con- 
tained evidence  that  the  grant  had  been 
made,  and  the  fact  of  the  production  of  the 
original  title  papers  solely  from  the  custody 
and  possession  of  the  grantee,  were  circum- 
stances so  suspicious  as  to  create  a  presump- 
tion against  the  genuineness  of  the  grant, 
calling  for  the  production  by  the  grantee  of 
more  than  slight  evidence  to  overtlrrow  the 
presumption.  Luoo  v.  United  States,  23 
How.  615,  628,  16  L.  ed.  645,  547;  Peralta  v. 
United  Statea,  3  Wall.  434,  440,  18  L.  ed. 
221,  223.  Indeed,  this  burden  of  proof  rest- 
ing upon  the  grantee  had  been  frequently  de- 
clared by  this  court,  prior  to  the  enactment 
of  the  law  of  1891,  to  be  essentially  neces- 
sitated by  the  situation  and  aa  the  sole 
means  of  avoiding  the  danger  of  imposing 
upon  the  United  States  by  means  of  forged  or 
fabricated  grants.  United  Statea  v.  Teaoh- 
maker,  22  How.  392,  405,  16  L.  ed.  353,  357; 
United  Statea  v.  Ptoo,  22  How.  406,  16  L.  ed. 
357 ;  Fuentea  v.  United  Statea,  22  How.  443, 

16  L.  ed.  376;  Luoo  v.  United  Statea,  23  How. 
615,  528,  16  L.  ed.  646,  647;  United  Statea  v. 
Bolton,  23  How.  341,  347,  16  L.  ed.  669,  571 ; 
'Palmer  v.  United  Statea,  24  How.  125,  16  I<.[«2T] 
ed.  609;   United  Statea  v.  Knight,  1  Black, 

227,  aub  nom.  United  Statea  v.  Moorehead,  17 
L.  ed.  76;  United  Statea  v.  Neleigh,  1  Black. 
298,17  L.  ed.  144;  United  Statea  v.  Vallejo,! 
Black,  641,  17  L.  ed.  i3i;White  v.  United 
Statea,  1  Wall.  660,  17  L.  ed.  608;  Romeio  v. 
United  Statea,  1  Wall.  721,  743,  17  L.  ed.  627, 
633;  Pioo  v.  United  Statea,  2  Wall.  279,  281, 

17  L.  ed.  866,  867;  Peralto  t.  United  Btatea, 
3  WaU.  434,  440,  18  L.  ed.  221,  223. 

It  is  preliminarily  neoeaaaiy  to  dispofp  of 
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certain  exceptions  taken  to  the  admissibility 
of  eridence,  and  which  are  pressed  on  our  at- 
tention. 

1.  The  petitioners  in  opening  their  case  of- 
fered in  evidence  the  original  proceedings  be- 
fore the  surveyor  general,  including  the  tes- 
timony of  the  witnesses  then  examined,  after 
having  made  the  prerequisite  proof  of  death 
of  such  witnesses  in  accordance  with  the  re- 
quirements of  S  6  in  the  act  of  1801.  26 
Stat,  at  L.  8S4,  chap.  530.  Subsequently,  the 
defendant,  in  proving  its  case,  offered  the 
supplementary  proceedings  which  had  been 
bad  before  the  surveyor  general  (including 
the  testimony  of  the  witnesses  taken  in  that 
proceeding — proper  foundation  also  having 
been  laid  for  the  introduction  of  such  testi- 
mony), the  finding  of  the  surveyor  general 
made  in  the  proceedings,  and  the  forwarding 
of  the  whole  to  the  Conunissioner  of  the  Gen- 
eral Land  Office,  and  the  submissions  made  of 
all  the  matters  in  question  by  the  Secretary 
of  the  Interior  to  Congress.  All  this  was  ob- 
jected to  on  the  ground  that  the  power  of 
the  surveyor  general  was  exhausted  by  the 
original  investigation  and  report,  and  that 
therefore  a  succeeding  incumbent  of  the  of- 
fice was  without  legal  authority  to  have  fur- 
ther considered  the  grant  or  to  have  taken 
any  additional  testimony  aa  to  its  genuine- 
ness or  validity. 

But  the  function  of  the  surveyor  general, 
under  the  act  of  18S4  (10  Stat,  at  L.  308, 
chap.  103),  was  merely  advisory,  and,  until 
action  by  Ck>ngre8s  had  supervened,  it  was 
not  only  the  right,  but  the  duty,  of  that  offi- 
cial, on  proper  suggestion  being  made  to  him, 
to  hear  additiontU  evidence  and  transmit  it 
for  the  consideration  of  Ck>ngress,  in  a  claim 
pending  for  confirmation.  The  act  of  the 
surveyor  general  in  making  the  supplemen- 
tary investigation  was  certainly  either  di- 
rectly or  impliedly  authorized  or  ratified  by 
.  his  official  superiors,  since  the  knowledge  of 
{428]*the  investigation  was  conveyed  to  the  Com- 
missioner of  the  General  Land  Office,  and  not 
only  the  action  taken  by  the  surveyor  gener- 
al, but  all  the  papers  relating  thereto,  were 
by  the  Secretary  of  the  Interior  laid  before 
Congress.  Obviously,  the  purpose  of  the  5  th 
section  of  the  act  of  1891,  in  permitting  the 
use,  subject  to  the  restrictions  and  qualifi- 
cations found  in  the  act,  of  the  proceedings 
had  before  the  surveyor  general,  was  to  al- 
low all  the  proof  then  existing  to  be  received 
and  to  be  given  such  weight  as  it  was  enti- 
tled to  have.  The  court  below  therefore 
properly  admitted  the  supplementary  pro- 
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2.  William  Tipton  was  called  as  a  witness 
for  the  government.  The  witness,  after 
stating  that  he  was  appointed  by  the  Depart- 
ment of  Justice  to  assist  in  preparing  the  de- 
fense of  cases  coming  before  the  court  of  pri- 
vate land  claims,  proceeded  to  say  that  for  a 
long  period  of  time,  covering  about  sixteen 
years,  he  had  been  previously  employed  in 
the  office  of  the  surveyor  general  of  New 
Mexico;  that  la  such  employ  as  clerk,  copy- 
ist, translator,  and  custodian  of  the  archives, 
he  had  constant  official  occasion  to  examine, 
translate,  and  consider  the  Spanish  and  Mex- 
632 


ican  archives  extant  in  the  office;  that,  ia 
consequence  of  these  facts,  he  waa  entirely 
familiar  with  the  signatures  of  Governor 
Armijo  and  Secretary  Vigil,  the  signature* 
of  whom  purported  to  be  affixed  to  the  grant 
relied  upon;  that  his  knowledge  on  the  sub- 
ject had  been  derived  from  examining  not 
less  than  seventy-five  or  eighty  signatures  of 
Governor  Armijo,  and  not  less  than  one  hun- 
dred and  twenty  signatures  of  Secretary 
Vigil,  found  in  the  archives,  which  were 
either  attached  to  grants,  to  the  journals  of 
the  territorial  deputation  and  departmen- 
tal assembly,  and  to  other  official  docuntenta. 
Besides  the  familiarity  of  the  witness  u-ith 
the  signatures  in  controversy,  he  was  ex- 
amined as  to  his  capacity  as  a  general  hand- 
writing expert,  the  whole  as  a  b^is  for  elicit- 
ing from  him  his  opinion  as  to  the  genuine- 
ness of  the  signatures  referred  to.  Objee- 
tion  wks  made  to  allowing  the  witness  to  tes- 
tify on  this  subject,  because  it  was  contended 
the  proof  did  not  lay  an  adequate  foundation 
therefor,  and  the  overruling  of  this  objection 
was  excepted  to. 

*It  is  unnecessary  to  decide  whether  the{4t9; 
witness  was  competent  to  express  an  opinion 
as  a  general  scientific  expert  on  handwrit- 
ing, or  to  consider  the  limitations  as  to  the 
admissibility  of  testimony  of  that  character, 
since  the  special  qualifications  of  the  wit- 
ness resulting  from  his  great  familiarity,  ac- 
quired during  a  long  course  of  official  aetioB, 
with  the  official  records  and  the  signatures 
of  Governor  Armijo  and  Secretary  Vigil, 
qualified  him  beyond  question  to  testifjr  aa 
an  expert  as  to  the  genuineness  of  the  signa- 
tures found  upon  the  alleged  grant.  Th« 
case  is  directly  within  the  principle  decided 
in  Rogers  v.  Ritter,  12  Wall.  317,  20  L.  ed. 
417,  where  it  was  held  that  witnesses  who  in 
the  course  of  administration  of  the  duties  of 
an  official  position  had  acquired  a  familiar- 
ity with  a  certain  signature,  although  they 
had  never  seen  the  party  write  and  had  nevw 
corresponded  with  him,  were  competent  to 
express  an  opinion  on  the  subject  of  the 
genuineness  of  a  signature  purporting  to 
have  been  made  by  that  person.  The  court 
said  (p.  322,  L.  ed.  p.  419) : 

"It  is  settled  everywhere,  that  if  a  person 
has  seen  another  write  his  name  but  once  he 
can  testify,  and  that  he  is  equally  competent, 
if  he  has  personally  communicated  with  him 
by  letter,  although  he  has  never  seen  bin 
write  at  all.  But  is  the  witness  incompe- 
tent unless  he  has  obtained  his  knowlet^ 
in  one  or  the  other  of  th^  modes  T 
Clearly  not,  for  in  the  varied  affairs  ot 
life  there  are  many  modes  in  which  dim 
person  can  become  acquainted  with  tha 
handwriting  of  another,  besides  having  seen 
him  write  or  corresponded  with  him.  Thera 
is  no  good  reason  for  excIu4Kng  any  of  thes* 
modes  of  getting  information,  and  if  tka 
court  on  the  preliminary  examination  of  th« 
witness  can  see  that  he  has  that  degree  ot 
knowledge  of  the  party's  handwriting  whidi 
will  enable  him  to  judge  of  its  genuineness 
he  should  be  permitted  to  give  to  the  jmy 
his  opinion  on  the  subject." 
Referring  to  the  testimony  of  the    «H- 
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■esses  showing  knowledge  deriTed  from  the 
connection  with  the  official  archives  which 
were  undoubtedly  genuine,  the  court  added: 

"The  threewitnesses  told  enough  to  satisfy 
any  reasonable  mind  that  they  were  better 
(430]able  to  judge  of  the  signature  of  'Sanchez, 
than  if  they  had  only  received  one  or  two 
letters  from  him,  or  saw  him  write  his  name 
once." 

The  court  below  did  not  err  in  admitting 
the  testimony. 

3.  The  witness  Tipton  produced  fifteen 
signatures  of  Governor  Armijo,  and  several 
of  Secretary  Vigil,  written  approximately 
about  the  time  when  the  alleged  grant  in 

?[uestion  purported  to  have  been  made,  taken 
rom  among  the  signatures  of  these  ofiBcers 
contained  in  the  archives,  and  they  were  of- 
fered as  standards  of  comparison  with  the 
signatures  found  on  the  grant  in  contro- 
versy. It  is  objected  that  the  genuineness  of 
these  signatures  had  not  been  adequately 
proved,  and  therefore  they  should  not  have 
been  admitted  to  be  used  as  standards  of 
compariBon. 

They  were  correctly  received.  The  whole 
testimony  of  the  witness  demonstrated  that 
the  signatures  in  question  were  upon  docu- 
ments which  the  witness  produced  from  the 
archives,  the  appropriate  place  for  them,  and 
the  genuineness  of  the  papers  to  which  they 
were  annexed  had  never  been  challenged  and 
were  officially  treated  as  authentic.  This 
justified  their  admission,  at  all  events  in  the 
absence  of  any  suggestion  of  proof  as  to 
'.heir  nougenuineness. 

4.  The  defense  caused  the  signature  of 
Governor  Armijo  to  the  alleged  grant  and 
>ne  existing  on  one  of  the  documents  offered 
(8  a  standard  of  comparison  to  be  photo- 
p-aphically  enlarged.  After  proving  by  the 
;>hotographer  by  whom  the  photographs  were 
made  the  accuracy  of  the  method  pursued 
and  the  results  obtained  by  him,  the  en- 
larged photographs  were  tendered,  and  were 
admitted  in  evidence  over  objection.  The 
ruling  was  correct.  Uarey  v.  Bamea,  16 
Gray,  161,  163,  77  Am.  Dec.  405. 

The  petitioners  offered  in  evidence  the  al- 
leged granting  papers,  which  are  reproduced 
in  the  margin.f    Postponing  for  after  con- 


sideration the  determination  of  the  legal 
value  'of  the  documents  so  offered,  we  com«-[43Il 
to  review  the  evidence  relied  upon  to  show 
that  the  asserted  grant  had  been  actually 
executed.  Having  proved  the  death  of  all 
the  witnesses  who  'testified  before  the  sur-f.^S] 
veyor  general  in  IS72,  offer  was  then  made  of 
all  the  proceedings,  including  such  testi- 
mony. Upon  this  evidence-  and  the  testi- 
mony of  one  witness  tending  to  %how  the  pos- 
session at  one  time  in  the  original  grantee  of 
the  granting  papers,  the  claimants  in  open- 
ing rested. 

The  witnesses  who  testified  before  the  sur- 
veyor general  in  1872  were  as  follows:  An- 
tonio Sena,  who  was  for  some  time  prior  to 
pecember,  1845,  prefect  of  the  department 
in  which  the  land  in  question  was  situated, 
and  who  ceased  to  hold  that  office  about  the 
month  stated,  and  after  an  interregnum 
again  held  the  office  after  the  end  of  March, 
1846;  Ramon  Sena  y  Rivera,  who  in  1846 
was  an  employee  in  the  office  of  the  military 
commandancy  of  New  Mexico,  under  the  offi- 
cial direction  of  Donaciano  Vigil,  military 
secretary  of  Governor  Armijo  in  June,  1846, 
and  prior  thereto;  Pablo  Dominguez,  who 
was  also  employed  as  clerk  in  the  same  of- 
fice with  Ramon  Sena  y  Rivera,  and  Joab 
Houghton,  Esq.,  an  attorney  residing  at  San- 
ta F6,  who  had  been  United  States  vice  con- 
sul, chief  justice  and  associate  justice  of  the 
supreme  court' of  the  territory,  and  register 
of  the  United  States  land  office.  Of  these 
witnesses,  the  two  first  (the  Senas)  testi- 
fied 'that  the  grant  was  genuine,  from  the[4S8] 
fact  that  they  had  seen  it  executed,  one  be- 
sides swearing  that  he  was  present  at  the  de- 
livery of  juridical  possession  by  Jose  Dolores 
Trujillo,  the  allied  justice  of  the  peace. 
The  other  two  witnesses  (Houghton  and 
Dominguez)  testified  to  their  familiarity 
with  the  signatures  of  Governor  Armijo  and 
the  civil  Secretary  Vigil,  from  having  seen 
them  write  and  sign,  and  that  the  signatures 
to  the  alleged  grant  were  in  their  opinion 
genuine. 

The  defense  offered  the  proceedings  before 
the  surveyor  general  on  the  supplementary 
hearing,  in  1878,  including  the  testimony 
then  taken  of  witnesses  since  deceased,  and 


tlTranslatlon.] 
.  Alleged  Documents  of  Title. 
Host  excellent  governor  and  oommanding  gen- 
eral of  the  Department  of  Mexico  : 
I,  Juan  Lnis  Ortiz,  a  resident  of  Pojoaqne.  be- 
fore the  Bnperlorlty  of  yonr  excellency,  with  the 
highest  respect  and  In  the  most  ample  form  al- 
lowed by  law  and  proper  for  me,  appear  and 
state :  That,  desiring  through  the  most  legiti- 
mate and  proper  means  to  encourage  agricul- 
Cure,  so  much  recommended  of  the  laws,  and 
Bndlng  myself  at  this  time  with  land  bo  consid- 
erably restricted  as  not  to  furnish  a  fair  subsist- 
ence for  the  support  of  the  large  family  I  pro- 
vide for,  and  having  seen  and  examined  with 
great  care  a  tract  of  public  land  which  Is  situ- 
ated near  the  place  of  my  re!ildence,  which  I 
describe  to  your  excellency  under  the  following 
bonndarles :  On  the  east  by  a  mountain  called 
the  Moaca,  or  Pancbuelo  slope ;  on  the  west  one 
fourth  of  a  league  below  the  waterfall  on  the 
Little  SprlugB  Meadow  ;  on  the  north  a  little  flat 
mountain  and  some  arroyos  running  between 
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north  and  west ;  and  on  the  south  a  rocky  bill 
situated  above  the  Chupadero  valley,  or  bonnd- 
ary  of  the  citizens  of  Tesuque  river ;  and  find- 
ing In  the  said  tract,  which  I  solicit  of  yonr  ex- 
cellency, the  advantage  of  containing  fertll* 
lands  for  cultivation,  postures,  and  water  raffl- 
clent,  and  else  which  Is  needed  necessary  for 
raising  stock ;  and,  satisfied,  as  I  am,  that  It 
is  public  and  unappropriated  land,  as  I  have  al- 
ready stated,  I  have  not  hesitated  to  apply  to 
the  justice  of  your  excellency,  asking,  very  re- 
spectfully, that  for  the  sake  of,  and  In  justice, 
you  be  pleased  to  grant  me  the  said  possession, 
wblcb  I  ask  In  the  name  of  the  Mexican  nation, 
to  which  we  have  the  honor  to  belong,  protest- 
ing that  I  do  not  act  In  dissimulation,  and  what- 
ever be  necessary,  etc.,  stating  to  your  excel- 
lency at  the  same  time  that  my  petition  Ii  not 
upon  paper  of  the  proper  stamvo,  there  being 
none  in  this  city ;  but  I  promise  to  attach  one 
cancelled  as  soon  as  there  shall  be  any. 

Most  excellent  sir,  Juan  Lnls  Ortis. 

Santa  F«,  June  3,  1846. 
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then  offered  other  proof,  oral  and  dociunent- 
ary,  tending  to  make  out  the  defense.  The 
only  evidence  directly  relating  to  the  genu- 
ineness of  the  signatures  was  that  of  Dona- 
ciano  Vigil  and  William  Tipton,  the  signa- 
tures of  Armijo  and  Vigil  introduced  for  the 
purposes  of  comparison,  and  the  enlarged 
photographs  heretofore  referred  to.  The 
question  then  is.  Did  the  evidence  offered  by 
the  petitioners  make  out  a  case,  and  if  so, 
did  the  defense  rebut  the  proof,  if  any,  which 
arose  from  the  evidence  upon  which  the 
claimants  rested? 

Without  reference  to  the  testimony  of  the 
witnesses  on  either  side,  a  comparison  of  the 
Bigi&tures  of  Qovemor  Armijo  and  Secre- 
tary Vigil,  as  found  on  the  alleged  grant, 
with  the  signatures  on  the  documents  offered 
for  the  purposes  of  comparison,  engenders, 
in  our  minds,  a  very  strong  conviction 
against  the  genuineness  of  the  grant  relied 
upon.  And  this  conclusion  is  not  at  all 
shalcen  by  a  comparison  of  the  signatures  to 
the  grant  with  those  which  were  introduced 
by  the  petitioners  in  rebuttal,  also  for  the 
purposes  of  comparison.  Without  elaborat- 
ing the  reasons  by  which  the  conviction  of 
want  of  genuineness  is  suggested,  by  the 
comparison,  it  suffices  to  say  that  the  entire 
characteristics  of  the  signatures  to  the  grant 
present  such  saliently  suspicious  features, 
when  the  comparison  is  made,  as  to  leave  it 
impossible  for  the  mind  to  resist,  if  not  the 
absolute  conviction,  in  any  event  the  grave 
doubt  which  irresistibly  arises.  It  is  worthy 
of  being  noted  that  the  surveyor  general  be- 
fore whom  the  first  proceedings  were  had 
considered  that  the  mere  inspection  of  the 
[431j8ignature8  to  the  *grant  created  such  a  doubt 
of  its  genuineness  that  he  would  not  have 
been  able  to  have  recommended  confirmation 
on  the  face  of  the  papers,  but  for  testimony 
taken  before  him.    He  said: 

"I  doubted  at  first  the  genuineness  of  the 
papers  as  showing  the  grant  and  possession 
to  have  been  given  as  set  forth;  but  the 
testimony  brought  before  me,  especially  of 
the  two  last  witnesses,  who,  beyond  all  ques- 


tion, are  highly  respectable  men,  has  set  n^ 
mind  at  rest  on  that  point." 

By  the  application  of  the  role  which  we 
have  at  the  outset  referred  to,  casting  npon 
the  claimant  the  burden  of  sustaining  the 
validity  of  an  asserted  grant,  we  are  com- 
pelled to  refuse  to  affirm  the  judgment  of 
confirmation,  unless  the  testimony  oflfered 
for  the  claimants  removes  the  doubt  in  ques- 
tion. 

Xow,  the  testimony  as  to  the  grant  as  w% 
have  seen  was  twofold  in  its  nature.  First, 
Joab  Houghton  and  Pablo  Dominguex,  who, 
from  a  knowledge  of  the  handwriting  of  the 
officials,  testified  that  in  their  opinion  the 
signatures  on  the  grant  were  genuine,  and 
that  of  the  two  Senas  who  swore  that  they 
had  personally  witnessed  the  execution  of 
the  grant,  and  therefore  gave  direct  testi- 
mony to  the  genuineness  of  the  signaturea. 
Let  us  consider  whether  these  two  classes  of 
evidence  dispel,  if  not  the  conviction,  at  least 
the  grave  doubt  which  has  arisen,  as  abovo 
stated. 

The  testimony  of  Mr.  Houghton,  whoa* 
sincerity  we  do  not  doubt,  embodied  bat  his 
opinion  of  the  genuineness  of  the  signatara. 
That  the  appearance,  however,  of  the  signar 
tures  was,  to  his  mind — as  it  was  to  that  of 
the  surveyor  general — suggestive  of  sn^- 
cion,  is,  we  think,  manifest  from  his  testi- 
mony. Thus,  on  being  shown  the  alleged  do- 
cree  or  grant,  and  on  being  asked  by  coonad 
for  claimant  whether  the  signatures  of  Armi- 
jo and  Vigil  were  genuine  or  not,  the  wit- 
ness said:  "I  recognize  Armijo's  signs ttua 
as  being  genuine  on  this  document,  as  I  do 
that  of  Juan  B.  Vigil,  though  signed  some- 
what differently  from  his  usual  way."  Be- 
ing interrogated  by  the  surveyor  general, 
and  after  stating  that  be  did  not  Icnow  that 
Mexican  officials  used  steel  pens  at  Santa 
F6  in  1840,  the  witness  testified  as  follows: 

*Q.    Was  Oovernor  Armijo  in  the  habit  of[4kftj 
becoming  intoxicated? 

A.  I  think  not.  I  have  seen  him  often, 
but  never  saw  him  intoxicated. 


Santa  Ft,  N.  H..  June  4th,  1846. 

What  Is  stated  by  the  petitioner  In  the  fore- 
going petition,  asking  that  there  be  granted  to 
him  the  public  land  which  he  describes  In  the 
same,  being  true,  and  this  government  being 
convinced  ot  the  good  reasons  he  sets  forth,  the 
petitioner  will  apply  to  the  proper  Justice  that 
he  may  place  him  In  possession  ot  the  land  soli- 
cited la  entire  conformity  to  the  laws  In  the 
premises. 

Juan  B.  TIgtl  y  Alarld,  See.  Armijo. 

At  this  place,  our  Lady  of  Onadnlupe  of  Po- 
Joague,  on  the  eighth  day  of  the  month  of  June, 
one  thousand  eight  hundred  and  forty-six,  be- 
fore me.  Citizen  Jose  Dolores  Trujlllo,  Justice  of 
the  peace  at  said  place,  appeared  Citizen  Juan 
Lnis  Ortls,  resident  of  the  same,  who  presented 
me  the  foregoing  superior  decree  o(  Manuel 
Armijo,  most  excellent  governor  and  command- 
ing general  of  the  Department  ot  New  Mexico, 
placed  upon  the  margin  of  the  present  petition, 
dated  on  the  4tb  Instant,  In  which  I  am  notified 
to  place  the  said  Juan  Lois  Ortiz  In  possession 
of  the  land  he  requests  be  granted  bim.  In  con- 
formity with  the  laws  ot  possession  ;  wherefore, 
I,  said  Jostles  ot  the  peace,  accompanied  by  my 
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attending  witnesses,  proceeded  to  put  In  ezsee- 
tlon  the  said  superior  decree,  which  I  falfllled, 
designating  the  boundaries  set  forth :  On  the 
east  a  high  mountain  called  the  Mosca,  or  Pacb- 
uelo  slope  ;  on  the  west  a  fourth  of  a  leagnc  bs- 
low  the  waterfall  on  Little  Springs  Meadow: 
on  the  north  a  small  flat  mountain,  soma  a^ 
royos  running  between  west  and  north ;  and  oe 
the  south  a  rocky  hill,  which  stands  above  the 
Chupadero  valley,  or  boundary  of  the  resident* 
of  Tesuque  river ;  and  having  complied  wltk 
what  I  am  directed  to  do  by  the  most  ezeelltit 
governor  and  commanding  general  aforesaid,  I 
gave  blm  to  noderstand  that  said  favor  sad 
donation  has  been  conferred  npon  him  In  the 
name  of  the  Mexican  nation,  to  which  w«  bav* 
the  honor  of  belonging.  And  In  due  testlmooy, 
as  well  In  the  present  as  In  the  futnre.  I  exe- 
cuted to  him  the  presentdocnmentofposseMloB, 
signed  by  myself  and  my  attending  witnesses, 
with  whom  I  act  specially  for  lack  ot  a  notary 
public,  there  being  none  In  this  department.  li 
all  ot  which  I  certify. 

Jose  Dolores  Tmjlllo. 

Attending:  Tgnacio  Alavld. 

Attending:  UIgael  Oonsales. 
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Q.  Have  you  erer  seen  him  in  »  condi- 
tion of  excitement  or  nervousness,  such  as 
would  be  likely  to  affect  his  handwriting  if 
using  a  Icind  of  pen  he  was  unfamiliar  witht 

A.  Yes;  I  have  seen  him  frequently  in 
such  •  condition,  particularly  at  the  time  of 
the  battles  in  Mexico  in  1846,  and  of  the  ap- 
proach here  of  the  American  troops  during 
the  summer  of  1846. 

The  testimony  of  Dominguez  also  but  ex- 
pressed his  opinion.  The  probative  force  of 
the  opinion  of  this  witness  as  to  the  signa- 
tures in  Question  is  greatly  weakened,  bow- 
ever,  by  nis  statements  on  other  subjects, 
such  as  the  possession  under  the  grant  and 
the  official  capacity  of  Trujillo  as  justice 
of  the  peace,  wnich,  as  will  be  hereafter  seen, 
are  entirely  irreconcilable  with  the  facts, 
.  which,  if  not  conclusively  established,  are  in 
any  event  sustained  by  a  preponderance  of 
proof. 

In  conflict  with  the  opinion  of  Houghton 
and  Dominguez  is  that  expressed  by  Dona- 
ciano  Vigil  in  his  testimony  on  behalf  of  the 
government.  He,  as  has  been  stated,  was 
military  secreta^  of  Oovernor  Armijo  at 
the  time  the  grant  was  alleged  to  have  been 
made,  and  Oominguez  was  a  cleric  in 
Vigil's  office.  With  respect  to  the  signatures 
upon  the  decree,  purporting  to  have  been 
made  by  Armijo,  the  witness  said  that  he 
had  been  intimate  with  Governor  Armijo, 
and  had  seen  him  write,  and  was  well  ao 
quainted  with  his  handwriting,  and,  while 
unwilling  to  swear  positively  that  the  signa- 
ture "Armijo"  oh  the  decree  was  not  genuine, 
because  the  witness  had  not  actually  seen 
the  name  written,  .the  witness  swore  that 
Governor  Armijo  always  wrote  his  name  like 
the  signature  upon  a  document  exhibited  by 
the  witness,  which  he  had  seen  Armijo  write, 
and  further  stated  that  he  (the  witness)  had 
never  seen  a  genuine  signature  of  Governor 
Armijo  like  that  on  the  decree  of  grant,  and 
that,  in  his  judgment,  "the  signatures  is  not 
the  same  Armijo  was  accustomed  to  write." 

The  testimony  of  this  witness  conveys  an 
[436]impreesion  of  conscientious  'circumspection, 
the  absence  of  which  is  particularly  to  be  re- 
marked in  the  testimony  of  Dominguez  with 
which  Vigil  conflicts.  The  document  pro- 
duced by  Vigil  as  a  type  of  the  signature  of 
Armijo  has  been  certified  up,  and  placing  it 
in  juxtaposition  with  the  signature  of  Armi- 
jo on  the  alleged  grant  fortifies  and 
strengthens  the  doubt  arising  from  the  com- 
parison previously  referred  to. 

Xlie  testimony  of  Vigil  is  fortified  by  that 
of  Tipton,  who,  in  lucid  and  cogent  reasons, 
supports  the  opinion  which  he  unequivocally 
expressed,  that  the  signatures  of  lx)th  Armi- 
jo and  Vigil  y  Alarid  were  not  genuine.  The 
proof  on  Uiis  branch  of  the  case,  in  the  best 
view  which  may  be  taken  of  it  for  the  pe- 
titioners, comes,  then,  to  this:  The  genuine- 
ness of  the  signatures  to  the  grant  as  a  mat- 
ter of  opinion  is  supported  by  two  witnesses, 
the  testimony  of  one  of  whom  at  once  sug- 
gests the  doubt  which  arises  on  the  face  of 
the  paper,  and  the  statements  of  the  other 
one  of  whom  is  weakened  by  his  declarations 
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on  other  subjects  which,  as  will  be  hereafter 
seen,  have  been  susbtantially  overthrown. 
On  the  other  hand,  the  proof  of  want  of 
genuineness  as  a  matter  of  opinion  is  sus- 
tained by  two  witnesses,  one  of  whom 
(Vigil)  based  his  opinion  from  an  intimate 
official  and  personal  relation  with  Governor 
Armijo  which  existed  at  the  time  the  alleged 
grant  was  made  and  prior  thereto,  and  the 
other  of  whom,  Tipton,  by  a  long  official  re- 
lation with  documents  containing  the  signa- 
tures of  Governor  Armijo  and  Secretary 
Vigil,  had  apt  and  valuable  means  of  form- 
ing a  correct  and  reliable  opinion,  and 
whose  testimony  is  ao  clear  and  so  intelli- 
gent as  to  carry  great  weight  with  it.  This 
state  of  the  proof  certainly,  instead  of  re- 
moving the  doubt  suggested  by  the  inspec- 
tion and  comparison,  greatly  confirms  it. 

What,  then,  is  the  effect  of  the  testimony 
of  the  two  witnesses  (the  Senas)  who  in  the 
first  proceeding  before  the  surveyor  general 
testified  to  their  personal  knowledge  of  the 
signing  of  the  grant? 

Antonio  Sena,  after  stating  that  he  was 
prefect  in' June,  1846,  of  the  first  district  of 
New  Mexico,  on  being  asked  whether  a  g^ant 
had  been  made,  and,  if  he  replied  yes,  U>  say 
by  whom  and  to  whom,  testified  as  follows: 

•"There  was  a  grantmadefor  this  property  [487] 
in  June,  1846,  by  Governor  Armijo  to  Juan 
Luis  Ortiz;  and  the  decree  now  here  is  the 
original  one,  signed  by  Governor  Armijo,  la 
my  presence,  on  the  4th  day  of  June,  1846. 
I  now  mean  the  paper  in  this  case  marked 
'Sierra  Mosoa  grant — original.'  In  the 
month  of  June,  1846,  there  was  no  stamped 
government  paper  here,  and  we  had  to  us* 
common  paper.'' 

Ramon  Sena  testified  to  an  intimate  ac- 
quaintance with  the  governor  and  secretary, 
and  on  being  asked  to  State  whether  the 
signatures  to  the  decree  were  genuine,  and 
whether  Juan  Luis  Ortiz  was  placed  in  pos- 
session, answered: 

"I  have  examined  the  signaturee  of  Armijo 
and  Vigil  y  Alarid,  upon  the  document  men- 
tioned, and  am  satisfied  that  they  are  both 
genuine.  In  the  year  1846—1  think  in  the 
month  of  June — I  was  requested  by  Juan 
Luis  Ortiz  to  go  with  him  to  present  to  Gov- 
ernor Armijo  a  petition  for  land,  and  the  pe- 
tition of  said  Ortiz  shown  me  on  said  docu- 
ment A  is  the  petition,  and  bears  the  genu- 
ine signature  ol  said  Ortiz.  Governor  Armi- 
jo directed  a  clerk  (I  don't  remember  who) 
to  write  the  decree,  the  same  on  the  margin 
of  the  document  shown  me  as  document  A, 
which  decree  he  then  and  there  signed,  as  did 
also  Senor  Vigil  y  Alarid ;  the  governor  then 
handed  the  document  to  Ortiz,  who  requested 
me  to  proceed  with  him  to  the  alcalde  at 
Pojoaque,  to  be  by  him  placed  in  possession 
of  the  land,  and  who  did  place  Ortiz  in  pos- 
session, executing  the  act  in  my  presence, 
and  the  record  of  that  act  borne  by  said 
document  A  is  the  act  of  possession  I  refer 
to,  and  the  signature  of  Jose  Dolores  Tru- 
jillo, which  it  bears,  is  his  genuine  signature. 
.  .  .  The  petition  of  Ortiz  to  the  gover- 
nor was  presented  to  him  in  duplicate,  and 
when  he  bad  acted  upon  them  he  handed  one 
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of  the  documents  to  Ortiz  and  the  other  he 
handed  to  Senor  Vigil  y  Aland,  to  be  placed 
among  the  archives. 

It  IS  worthy  of  remark  that  it  was  not 
shown  when,  if  dead,  the  attesting  witnesses 
to  the  act  of  possession  had  died,  and  they 
were  not  called  upon  to  testify  ttefore  the 
surveyor  general  or  at  the  trial  below — a 
circumstance  which  necessarily  greatly  de- 
tracts from  the  weight  of  the  testimony  of 
Ramon  Sena. 
[438]  *Both  the  Senas  were  sons-in-law  of  the  al- 
leged grantee,  Juan  Luis  Ortis.  One  was 
certainly  a  clerk  with  Dominguez  in  the  of- 
fice of  Donaciano  Vigil  at  the  very  time  the 
grant  is  asserted  to  nave  been  executed,  and 
yet  Vipl,  who  was  military  secretary  of 
Armijo,  says  that  he  never  heard  at  the  time 
anything  concerning  the  alleged  execution  of 
the  grant.  It  is  suggestive  of  doubt,  there- 
fore, tliat  a  grant  for  many  thousand  acres 
,  of  land  should  have  been  made  by  Armijo  to 
Juan  Luis  Ortiz,  an  acquaintance  of  Vij^l, 
and  yet  that  the  fact  should  have  been  wit- 
nessed and  icnown  by  a  clerk  in  Vigil's  of- 
fice without  any  information  having  been 
conveyed  to  the  head  of  that  office.  It  is 
worthy  also  of  remark  that  Bamon  Sena 
■ays  Uiat  when  the  grant  was  executed  he 
took  such  an  interest  in  it  that  he  left  the 
oflSce  where  he  was  employed  and  went  to  the 

Slaee  where  the  land  was  situated  to  witness 
be  ddivery  of  juridical  possession  made  by 
the  justice  of  the  peace,  although,  as  already 
stated,  Ramon  Sena's  name  does  not  appear 
npon  the  act  of  possession  as  an  attesting 
witness  thereto. 

In  addition  to  the  peculiarities  in  the  tes- 
timony of  ttie  witnesses,  to  which  attention 
has  been  called,  there  is  a  conflict  between 
their  statements  which  the  record  leaves 
wholly  unexplained.  Thus,  Antonio  Sena 
explicitly  says  that  but  one  paper  was  signed 
by  Governor  Armijo,  and  that  the  decree 
shown  him  was  the  origituU  grant,  and  he 
makes  no  reference  to  any  duplicate  original 
petition  being  presented  to  the  governor, 
whilst  Ramon  Sena  affirms  that  duplicate 
originals  of  the  certificate  were  made  and 
presented  to  the  governor,  and  tiiat  he  acted 
upon  both. 

Despite  the  inconsistencies  in,  and  the  im- 
probabilities suggested  by,  the  testimony  of 
the  Senas  above  stated,  let  it  be  conceded, 
arguendo,  that  their  statements  of  personal 
icnowledge  of  the  execution  of  the  grant, 
standing  alone,  would  be  sufficient  to  over- 
throw &e  doubt  engendered  by  the  appear- 
ance of  the  signatures  to  the  gr^ui^  "^^  ^7 
the  other  testimony  on  the  subject,  still  such 
admission  cannot  be  here  controlling  because 
of  the  fact  that  the  testimony  of  the  Senas  is 
shown  to  have  been  incorrect  in  other  partic- 
[43BJu1ars  *so  important  as  to  deprive  it  of  the 
weight  which  otherwise  might  be  attributed 
to  it 

A  direct  issue  was  made  in  the  pleadings 
in  this  case  as  to  the  official  existence  of  the 
person  by  whom  the  act  of  juridical  posses- 
sion purported  to  have  been  executed.  The 
Setition  presented  for  confirmation  to  the 
3Q 


surveyor  general  in  1872  aU^ed  on  this  aib- 
ject  as  follows: 

"The  said  Juan  Luis  Ortiz  was  placed  is 
the  legal  possession  oi  said  grant  by  Joai 
Dolores  Trujillo,  a  justice  of  the  peace,  ac- 
cording to  the  laws  and  customs  then  in  force 
in  said  republic,  governing  the  "»«*i'igi 
granting,  and  placing  persons  or  grantees  i» 
possession  of  lands  granted  to  than." 

In  the  asserted  granting  papers  Trnjill* 
specifically  describes  himself  as  "jnstiee  nf 
the  peace  at  said  place"  (Pojoaqoe),  ..  . 
grants  the  juridical  possession  in  his  eapMc- 
ity  as  such  officer.  On  the  subject  of  this  of" 
ficial,  Antonio  Sena,  on  being  shown  the  act 
of  juridical  possession,  testified  as  foUowai 

Q.    Who  was,  if  you  can  state,  the  jnatifl* 

of  the  peace  at  Pojoaque  at  that  timet 

A.     It  was  Jose  Dolores  Trujillo. 

Q.  Do  you  icnow  the  signature  of  Jose 
Dolores  TrujUIot  If  so,  please  examine  tJw 
signature  on  the  document  marked  "SJerra 
Mosca  grant — original,"  purporting  to  be 
his,  and  state  whether  it  is  genuine. 

A.  I  icnow  the  signature,  and  liave  exam- 
ined the  one  referred  to;  and  it  is  his  genu- 
ine signature.  I,  as  prefect,  had  authority 
to  appoint  the  justices  of  the  peace  ia  Biy 
district,  and  I  appointed  him  for  the  ff- 
cinct  or  demarcation  of  Pojoaque. 

By  necessary  implication  in  the  passage 
already  quoted  from  the  testimony  of  Bamoa 
Sena,  he  also  affirms  the  official  character  of 
Trujillo  as  an  alcalde  ot  justice  of  the  peace. 

By  the  Mexican  law  in  force  at  the  tisw 
ot  de  making  of  the  alleged  grant  a  justice 
of  the  peace  exercised  his  authority  over  a 
designated  area  Icnown  as  a  demareatioik 
Contemplating  the  contingency  of  the  ab- 
sence or  inability  from  other  cause  of  such 
an  appointed  official  to  act,  there  was  an  offi- 
cial Imown  *as  m  juee  de  pae  svpleitte  or  ■ub-[4M] 
stitute  justice  of  the  peace.  The  area  em- 
braced within  the  demareatim  over  whiA 
the  jurisdiction  of  the  instioe  of  the  peace 
extended  was  subdivided  into  precincts,  for 
which  an  inferior  official  was  appointed, 
known  as  a  juez  de  6arrto. 

It  is  unnecessary  to  OMisider  the  differ- 
ence, if  any,  between  the  authority  of  these 
officials,  as  the  question  is  not  what  was  the 
power  of  Trujillo,  as  an  c^cer,  but  whether 
the  proof  shows  that  he  was  an  official,  or  at 
all  events  whether  it  does  not  give  rise  to 
such  serious  doubt,  on  the  subject,  as  to 
cause  us  to  be  unable  to  sustain  the  alleged 
delivery  of  juridical  possession. 

It  is  clearly  proved  that  in  1846,  at  the 
time  the  alleged  granting  papers  purport  to 
have  been  executed  and  long  prior  thereto, 
there  was  no  justice  ai  the  peace  for  the  de- 
marcation of  Pojoaque,  as  there  was  no  such 
demarcation.  At  that  time  Pojoaque  was  a 
small  town  within  the  demarcation  of  San 
Ildefonso,  that  demarcation  being  subdivided 
into  four  borrtos,  as  follows:  £1  Bancho, 
Cuyamungue,  Jacona,  and  Pojoaque. 

Now,  the  proof  is  that  in  1845,  and  also 
in  the  year  when  the  grant  was  alleged  to 
have  been  made  (1846),  the  justice  of  the 
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peace  of  tbe  demarcation  of  San  Ildefonso 
was  Jesus  Maria  Serrano.  This  fact  is  es- 
tablished by  official  documents  in  the  record, 
and  is  conceded  by  the  defendants  in  error. 
It  is  also  shown  by  official  documents,  and  is 
not  denied,  that  in  1845  the  substitute  of 
Serrano  for  the  demarcation  of  San  Ildefonso 
was  Teodoro  Gonzales.  Whilst  there  is  no 
official  record  of  the  reappointment  of  Gon- 
Kales  as  juez  de  paz  suplente  for  the  demar- 
cation for  the  year  1840,  Gonzales — who  was 
examined  before  the  snrreyor  general  in  1878 
— testified  positively  to  that  fact,  and  said 
that  in  1846  he  and  he  alone  was  such  officer. 
Another  witness  also,  Jesus  Maria  Ortiz  y 
Ba«a,  who  was  examined  before  the  survey- 
or general  at  the  same  time,  but  who  again 
testified  at  the  trial,  confirmed  this  state- 
ment of  Gonzales.  The  uncontradicted 
statements  of  these  witnesses  were  corrobo- 
rated by  those  of  other  witnesses  living  in 
the  vicinage  of  Pojoaque,  who  said  that  they 
knew  Serrano  to  have  heen  justice  of  the 
peace,  and  Gonzales  to  have  been  his  sub- 
[441>titute  in  June,  1846,ajid  that  •although  they 
were  personally  acquainted  with  Jose  Dolo- 
res Trujillo,  they  never  heard  of  his  laying 
any  claim  to  any  one  of  these  offices  or  exer- 
cising or  pretending  to  exercise  any  of  the 
functions  thereof. 

It  is  impossible  to  deduce  any  reasonable 
conclusion  favorable  to  the  contention  that 
Trujillo  was  a  juea  de  paz  auplente  in  1846 
upon  the  assumption  that  lapse  of  time  had 
led  these  witnesses  to  confound  one  year 
with  another,  since  the  testimony  shows  that 
both  in  1845  and  subsequently  in  1840  no 
person  of  the  name  of  Trujillo  held  that  of- 
fice. 

What  is  the  state  of  the  proof  as  to  the 
fuea  de  harrio  of  Pojoaque  in  1846,  when  the 
alleged  grant  was  made? 

Those  officials,  it  would  seem,  were  recom- 
mended for  appointment  by  the  justice  of 
the  peace  of  the  demarcation,  through  the 
prefect  of  the  district,  to  the  governor  of  the 
department  for  confirmation,  their  commis- 
sions going  to  them  through  the  justice  of 
the  demarcation.  It  is  shown  by  official  evi- 
dence— which  is  undenied — that  in  1845  the 
juecet  de  barrioa  for  the  four  precincts  with- 
in the  demarcation  of  San  Ildefonso  were  as 
follows: 
At  El  Rancho,  Don  Joaquin  Lujan. 
"  Jacona,  Don  Jesus  Lujan. 
I  *  Cuyamungue,  Don  Jesus  Maria  Ortis. 
"  Pojoaque,  Don  Miguel  Trujillo. 
In  December,  1845,  it  is  shown  that  the 
then  prefect  of  the  department,  Santiago 
Flores,  addressed  a  letter  to  Serrano,  as  just- 
ice of  the  peace  of  the  demarcation  of  San 
Ildefonso,  advising  him  that  it  had  been 
teen  fit  to  "re-elect"  him  "justice  of  the 
peace  for  the  coming  year,"  and  directing 
him:  "As  soon  as  you  receive  this  to  ap- 
point the  precinct  justices  which  there  ought 
to  be  within  the  limits  of  the  demarcation 
under  your  charge,  reporting  to  this  pre- 
fecture with  the  greatest  possible  prompt- 
ness as  to  whom  you  have  appointed  to  those 
positions,  in  order  that  they  be  approved  by 
ids  excellency  the  governor." 
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No  documentary  proof  was  adduced  show- 
ing that  Serrano  complied  with  this  order, 
although  of  course  the  assumption  would  be 
either  that  the  incumbents  held  over,  or  that 
a  'vacancy  was  not  allowed  to  exist,  and  the[MS] 
appointments  were  promptly  made  as  di- 
rected. Now,  as  Trujillo  was  not  even  a 
juez  de  harrio  in  the  previous  year,  he  could 
not  have  held  over,  and  the  testimony  ex- 
cludes the  implication  that  he  could  at  that 
time  have  been  appointed  to  fill  a  vacancy 
and  acted  as  such  officer  without  the  know)- 
edge  of  the  residents  at  the  place  whers  hia 
functions  would  have  been  exercised. 

Santiago  Flores  was  not  the  incumbent  ot 
the  office  of  prefect  on  January  12,  1846,  aa 
on  that  date  one  Jose  Francisco  Baca  y  Ter- 
ms was  acting  as  prefect,  and  he  appears 
from  the  record  to  have  continued  to  be  pre- 
fect as  late  as  March  27  following,  his  suc- 
cessor in  the  office  being  Antonio  Sena.  As- 
suming, then,  that  Sena's  testimony  can  be 
construed  as  relating  to  the  office  of  juee  de 
barrio,  it  would  have  to  be  further  assumed 
that  the  appointments  for  the  year  1846  had 
not  been  made  as  commanded  by  the  prefect 
and  as  required  by  law,  and  that  therefore 
either  the  offices  had  been  vacant  from  the 
close  of  1845  until  Sena's  assumption  of  the 
prefecture  in  April,  1846,  or  that  a  vacancy 
had  occurred  in  the  office  of  juez  de  harrio, 
at  Pojoaque,  as  to  which,  however,  no  proof 
has  been  offered.  True  it  is  that  counsel  for 
the  petitioners  who  conducted  the  cross-ex- 
amination of  the  witnesses  before  the  sur- 
veyor general  in  the  proceedings  initiated  in 
1872,  testified  that  when  the  files  of  the  for- 
mer demarcation  of  San  Ildefonso  were  pn^ 
duced  before  the  surveyor  general  in'  1878, 
in  looking  over  them  he  saw  a  paper,  not 
among  the  records  as  produced  at  this  trial, 
signed  foy  Antonio  Sena  from  the  prefect's 
office,  "in  which  he  designated  or  appointed 
Jose  Dolorez  Trujillo  as  alcalde  auplente,  lo- 
cated at  Pojoaque,  in  the  jurisdiction  of  Sai 
Ildefonso,"  the  witness  afterwards  correcting 
his  testimony  by  stating  that  the  document 
which  he  recollected  to  have  seen  "was  dated 
either  the  very  last  days  of  the  month  ol 
December,  1845,  or  in  the  first  three  or  four 
months  of  the  year  1846,  and  it  was  a  docu- 
ment appointing  Jose  Dolorez  Trujillo  as  al- 
calde or  juez  de  harrio  auplente  of  the  juris- 
diction of  San  Ildefonso  at  Pojoaque."  In 
the  brief,  however,  our  attention  is  called  to 
the  fact  that  there  is  a  mistake  in  the  rec- 
ord, and  that  the  word  "auplente"  in  the 
quotation  'just  referred  to  is  erroneously [443] 
placed  after  the  words  "juez  de  harrio"  in- 
stead of  following  the  word  "alcalde,"  and 
that  the  statement  should  read  "alcalde  aup- 
letite  or  juez  de  harrio."  Although  one  of 
the  questions  pending  before  the  surveyor 
general  in  1876  was  whether  Trujillo  had 
ever  been  appointed  by  Sena  as  a  justice  of 
the  peace,  it  is  conceded  this  paper  was  not 
when  seen  offered  in  evidence,  nor  was  the 
attention  of  the  surveyor  general  called  to 
it,  nor  was  any  copv  taken  of  it.  The  course 
pursued,  it  is  said,  having  been  taken  be- 
cause it  was  deemed  that  the  investigation 
before  the  surveyor  general  could  have  no 
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legal  force,  and  because  it  was  feared  that  if 
attention  was  directed  to  the  document  it 
might  be  abstracted.  On  this  subject,  also, 
there  is  testimony  from  Ihe  counsel  who  ap- 
peared for  the  petitioners  in  the  supplement- 
ary proceedings  referred  to,  showinff  that 
when  the  records  were  then  produced  he  also 
made  a  critical  examination  of  them,  and  no 
such  paper  as  the  one  described  was  seen  by 
him.  But  no  conflict  need  necessarily  arise 
from  the  statements  o>f  the  two  witnesses, 
for  it  might  well  be  that  a  paper  was  seen  by 
one  of  the  witnesses  at  one  time,  and  was 
not  seen  by  the  other  at  another  time,  be- 
cause it  may  have  been  surreptitiously  placed 
on  the  flies,  and  thereafter  abstracted  un- 
known to  either  counsel.  This  is  fortifled  by 
tiie  fact  that  the  custodian  of  the  archives 
who  produced  them  at  the  supplementary 
hearing,  and  who  had  th«  ciutody  of  them 
long  prior  to  that  occasion  and  was  familiar 
with  them,  had  never  heard  of  or  seen  any 
Buch  paper.  If  surmises  were  compelled,  in 
view  of  the  high  position  of  counsel,  the  di- 
rection which  conjecture  would  take  may  be 
indicated  by  the  suggestion  that  Sena  was 
alive  at  the  time  of  the  supplementary  hear- 
ing, and  that  Gaspar  Ortiz  not  only  was 
alive,  but  on  one  occasion  was  present  in  an 
adjoining  room  when  the  testimony  of  wit- 
nesses was  being  taken  before  the  surveyor 
general,  although  not  called  as  a  witness. 
Considering  the  paper  as  testifled  to,  its  pres- 
ence would  accentuate  rather  than  assuage 
the  grave  suspicion  which  the  other  facts  to 
which  we  have  alluded  give  rise. 

Certainly,  it  could  not  have  been  a  contem- 
poraneous paper,  if  Sena  purported  to  have 
(444]acted"a8  prefect  in  December.  1845, 'and  as 
such  to  have  appointed  Trujillo  as  aloaldo 
suplente  for  the  year  1846,  because  the  of- 
ficial documents  in  the  record  show  that  on 
December  6,  1845,  Santiago  Flores,  and  not 
Sena,  was  prefect,  and  that  Flores  was  such 
officer  prior  to  that  date  appears  in  his  of- 
ficial communication  to  justice  of  the  peace 
Serrano,  of  date  December  6,  1845,  showing 
that  before  that  date  as  prefect  Flores  had 
nominated  Serrano  to  the  governoV  to  serve 
aa  justice  of  the  peace  for  the  year  1846. 
Nor  could  it  have  been  genuine  if  the  ap- 
pointment was  of  Trujillo  as  alcalde  suplente 
or  )ues  de  harrio  during  any  time  from  the 
beginning  of  December,  1846,  up  to  the  dose 
of  the  month  of  March,  1846,  because  during 
all  that  time  the  record  shows  that  Sena  was 
not  prefect.  Besides,  if  the  paper  as  testifled 
to  was  now  here  just  as  it  is  described  in  the 
testimony,  it  would  not  help  the  situation, 
for  it  would  vary  from  the  declarations  in 
the  act  of  possession  and  from  the  testimony 
of  Sena.  In  the  paper  as  to  the  delivery  of 
possession,  Trujillo  represents  himself,  not 
OS  juez  de  harrio,  but  as  a  justice  of  the 
peace,  and  Sena  testified  as  follows:  "I,  as 
prefect,  had  authority  to  appoint  the  jus- 
tices of  the  peace  in  my  district,  and  I  ap- 
pointed him  for  the  precinct  or  demarcation 
of  Pojoaque."  Now,  as  a  former  prefect,  he 
was  familiar  with  the  designation  of  minor 
638 


officials,  and  would  not  therefore  have  eon- 
founded  a  justice  of  the  peace  with  a  juez  d« 
barrio.  The  official  correspondence  of  Sena 
contained  in  the  record  shows  that  the  des- 
ignation "justice  of  the  peace"  was  applied 
by  Sena  to  the  justice  of  a  demarcation,  and 
the  term  juez  de  barrio  he  applied  to  a  jus- 
tice of  a  precinct  within  the  demarcation. 
And  a  like  practice  is  shown  by  the  record  to 
have  been  pursued  by  the  successor  of  Sena. 

And  on  this  subject  the  record  contains  a 
very  suggestive  fact. 

It  is  shown  that  at  a  time  subsequent  to 
the  date  of  the  all^|;ed  grant  the  demarcation 
of  San  Ildefonso  was  divided,  and  from  the 
territory  of  which  it  was  composed  there 
were  established  two  demarcations,  one  that 
of  San  Ildefonso  and  the  other  that  of  Pojoa- 
que, and  that  the  records  of  the  former  de- 
marcation were  kept  at  Pojoaque.  This,  of 
course,  necessarily  gave  rise  to  two  justices 
of  the  peace,  one  of  the  demarcation  *of  San[44S] 
Ildefonso  and  the  other  of  Pojoaque.  The 
new  demarcations  thus  created,  if  they  did 
not  continue  up  to  the  trial  below,  certainly 
so  continued  for  many  years.  The  descrip- 
tion of  the  capacity  of  Trujillo  found  in  the 
alleged  act  of  possession  and  of  his  official 
character  given  by  Sena,  is  more  apUy  appro- 
priate to  the  demarcation  of  Pojoaque  as  it 
existed  after  the  division  and  subsequent  to 
the  making  of  the  alleged  grant.  From  this 
circumstance  may  well  arise  the  reflection 
that  if  the  papers  were  not  executed  until  at 
or  about  the  time  their  existenoe  was  pub- 
licly asserted  in  1872,  the  mind  of  tha 
draughtsman  might  inadvertently  have  tak- 
en into  consideration  the  demarcation  of 
Pojoaque  created  after  June,  1846,  and 
which  had  many  years  obtained,  and  have 
thus  overlooked  the  state  of  things  existing 
in  1846. 

2.  The  impossibility  of  dedudng  from  the 
testimony  of  the  two  Senas  proof  sufficient  to 
overcome  the  grave  doubt  as  to  the  genuine- 
ness of  the  grant  already  engendered  by  the 
proof  referred  to  is  further  confirmed  by 
considering  the  state  of  the  evidence  on  the 
subject  of  possession. 

In  the  petition  for  grant  Ortiz  is  repre- 
sented as  living  at  Pojoaque,  and  as  assert- 
ing that  he  found  himself  at  that  time  "with 
land  so  considerably  restricted  as  not  to  fur- 
nish a  fair  subsistence  for  the  support  of  the 
large  family"  he  provided  for,  and  it  was 
further  represented  that  the  tract  which  was 
solicited  possessed  "the  advantage  of  con- 
taining fertile  lands  for  cultivation,  pasture 
and  water  sufficient,  and  else  which  is  needed 
for  raising  stock."  In  the  proceedings  in- 
stituted before  the  surveyor  general  in  1878 
the  land  embraced  within  the  boundaries 
mentioned  in  the  grant  was  marked  on  a 
sketch  filed  with  the  petition  as  aggregating 
about  1 15,200  acres,  while  a  survey  made  hj 
the  United  States  in  1876 — asserted  by  pe- 
titioners in  their  petition  filed  below  to  be 
incorrect — gave  the  area  as  33,250.39  acres. 
The  brief  for  defendants  in  error,  however, 
now  declares  that  the  claim  is  limited  to  not 
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exceeding  11  leagues,  the  claim  as  con- 
firmed by  the  court  below.  In  the  petition 
of  1872  it  was  averred  that  from  the  date 
Ortiz  was  placed  in  possession  he  "and  his 
beirs  had  cultivated  a  portion  of  said  grant 
(4461an(l  the  rest  they  have  used  in  'herding  their 
animals  and  in  obtaining  wood."  The  only 
proof,  however,  introduced  by  the  petition- 
ers before  the  surveyor  general  in  1872,  bear- 
ing upon  the  occupancy  or  cultivation  of  the 
tract  in  question  by  Ortiz  and  those  claim- 
ing under  him,  were  statements  contained  in 
the  depositions  of  Antonio  Sena,  Kamon 
Sena,  and  Pablo  Dominguez.  These  wit- 
nesses, however,  spoke  only  in  general  terms. 
Antonio  Sena  and  Dominguez  simply  testi- 
fied that  Juan  Luis  Ortiz  and  his  heirs  had 
always  occupied  the  land  and  it  had  always 
been  reputed  to  l>e  theirs,  while  Ramon  Sena 
thus  expressed  himself: 

"Ortiz  lived  upon  the  land  during  his  life- 
time, and  his  heirs  have  continued  to  occupy 
it  since  his  death,  and  it  has  been  continu- 
ously occupied  by  him  and  them,  and  they 
have  always  been  the  reputed  owners  of  the 
land,  and  respected  as  such." 

The  evidence  introduced  at  the  trial  be- 
low, however,  tended  to  show  that  the  upper 
portion  of  the  tract  in  question  had  been 
claimed  by  the  heirs  of  the  father  of  Juan 
Luis  Ortiz  under  an  alleged  prior  grant  to 
their  ancestor,  and  that  portions  of  such 
tract  had  been  occupied  and  cultivated  by 
some  of  said  heirs,  under  such  claim;  and 
a  number  of  witnesses,  relatives  and  neigh- 
bors of  Juan  Luis  Ortiz  during  his  lifetime, 
testified,  not  merely  that  they  had  never 
known  Juan  Ltiis  Ortiz  to  have  occupied  or 
cultivated  the  land,  but  that  the  existence 
even  of  the  alleged  grant  of  1846  was  not 
known  or  heard  of  in  the  neighborhood  until 
its  presentation  in  1872  to  the  surveyor  gen- 
eral for  confirmation.  Further,  it  is  estab- 
.lished,  though  Juan  Luis  Ortiz  may  have 
lived  at  Pojoaque  in  June,  1846,  he  took  up 
his  residence  at  Santa  F6  in  the  hoiue  of  his 
son  Caspar  not  very  long  after  the  date 
named.  In  fact,  the  widow  of  Caspar  in  her 
testimony  said  that  Juan  Luis  Ortiz  died 
about  1861  or  1862,  and  that  he  resided  at 
her  house  in  Santa  F6  for  about  twenty  to 
thirty  years  before  his  death.  If,  however, 
we  accept  the  statement  of  another  witness, 
a  relative  named  Jose  Ortiz,  aged  fifty-eight 
years  at  the  time  he  testified,  Juan  Luis 
Oniz  died  in  1859  or  1860,  and  lived  with  his 
son  Caspar,  and  clerked  in  the  store  of  that 
son  in  Santa  V6  for  ten  or  twelve  years  be- 
fore he  (Juan  Luis  Ortiz)  died.  It  would 
thus  appear  that  Juan  Luis  Ortiz  left  Pojoa- 
[44T]que  and  the  vicinity  of  this  grant  for  'Santa 
h'6,  if  not  before,  at  least  very  soon  after, 
the  date  of  the  asserted  grant.  The  widow 
of  the  son  Caspar,  however,  did  not  give  any 
evidence  tending  to  show' any  knowledge  on 
her  part  of  any  cultivation  or  use  of  the 
tract  by  or  on  behalf  of  Juan  Luis  Ortiz, 
during  her  acquaintance  with  him,  which 
must  have  extended  back  at  least  to  the  time 
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of  her  marriage  to  the  son,  which  she  stated 
to  have  been  in  1848.  Particularly  she  did 
not  explain  how  he  could  have  so  occupied 
and  cultivated  when  living  at  her  house  in 
Santa  Fe  and  acting  as  clerk  for  her  hus- 
band. 

Despite  the  great  weight  of  the  adverse 
testimony  above  referred  to,  the  claimants 
in  the  court  below  introduced  no  evidence 
whatever  as  to  possession,  cultivation,  or  im- 
provement of  the  alleged  granted  land,  ex- 
cept that  in  the  opening  of  their  case  there 
was  introduced  the  ex  parte  testimony  of  the 
witnesses  before  the  surveyor  general  on  the 
first  investigation. 

3.  The  foregoing  considerations,  weighing 
against  the  validity  of  the  asserted  grant, 
are  fortified  by  the  fact  that  although  Juan 
Luis  Ortiz  and  his  son  Caspar  lived,  prior  to 
1854  and  subsequent  thereto,  in  Santa  F6, 
where  was  located  the  office  of  the  surveyor 
general  of  New  Mexico,  and  the  act  author- 
izing the  presentation  of  claims  of  that  of- 
ficial was  passed  in  1854,  it  was  not  until 
1872  that  the  alleged  grant  made  its  public 
appearance.  There  are  also  many  othei 
facts  and  circumstances  in  the  record  cast- 
ing the  gravest  doubt  on  the  genuineness  of 
the  alleged  grant,  and  tending  to  contradict 
the  testimony  of  the  Senas.  To  avoid  too 
much  prolixity,  however,  we  shall  not  refer 
to  them. 

All  the  foregoing  considerations  render  it 
unnecessary  to  examine  the  questions  which 
are  pressed  in  argument  as  to  the  form  of  the 
alleged  grant  here  relied  on,  the  claimed  in- 
attention to  the  requirements  of  the  regula- 
tions of  1828,  and  the  nonproduction  of  an 
expediente  or  of  a  testimonio  of  title,  upon 
which  questions  we  refrain  from  expressing 
any  opinion  whatever.  Luco  v.  I7ntted 
States,  23  How.  528,  16  L.  ed.  547;  United 
States  V.  Castro,  24  How.  346,  16  L.  ed.  659; 
United  States  v.  Knight,  1  Black,  227,  sub 
nom.  United  States  v.  MooreJiead,  17  L.  ed. 
76;  Peralta  v.  United  States,  3  Wall.  434, 
18  L.  ed.  221 ;  Fan  Reynegan  y.  'Bolton,  !)5[448) 
V.  S.  3."?.  3.-,.  24  L.  ed.  351.  The  view  we  have 
taken  of  the  proof  also  conclusively  negates 
the  premise  of  fact  upon  which  it  is  argued 
that  there  was  archive  evidence  of  the  grant 
(as  this  premise  must  rest  upon  the  testi- 
mony of  Ramon  Sena  alone),  and  therefore 
bring  the  case  directly  under  the  rule  laid 
down  in  United  States  v.  Camhuston,  20 
How.  59.  15  L.  ed.  828;  United  States  v. 
Castro,  24  How.  346,  16  L.  ed.  059 ;  United 
States  V.  Knight,  1  Black,  227,  sub  nom. 
United  States  v.  Moorehead,  17  L.  ed.  76,  and 
Peralta  v.  United  States,  3  Wall.  434,  18 
L.  ed.  221. 

It  results  that  it  becomes  unnecessary  to 
examine  the  l^al  questions  to  which  at  the 
outset  attention  was  called,  and  that  the 
court  below  erred  in  confirming  the  grant, 
and  its  decree  so  doing  is  reversed,  and  the 
cause  remanded  to  that  court  with  directions 
to  enter  a  decree  rejecting  the  claim  and 
dismissing  the  petition,  and  it  is  so  ordered. 
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V. 

ALBERT  BLAOOW. 

(See  8.  C.  Reporter's  ed.  448-450.) 

Cancelation  of  homestead  entry — rights  of 
mortgagee  of  entryman  to  notice  of  pro- 
eetding — cancelation  made  on  application 
of  grantee  of  entryman — fraud  in  cancel- 
ation— right  of  bona  fide  encumbrancer  to 
ittue  of  patent. 

1.  The  oaneelatlon  of  a  homeitead  entry  apon 
doe  notice  to  the  entryman  and  after  a  bear- 
ing In  the  caae  cannot  be  regarded  ■■  a  mere 
oalllty,  when  let  op  against  bis  mortgagee, 
becaose  the  latter  bad  no  notice  of  the  pro- 
ceeding, bat  the  entry  no  longer  constltotea 
prima  facie  evidence  In  favor  of  sncb  mort- 
gagee. 

3.  A  mere  grantee  by  deed  of  the  Interest  of 
one  who  bas  made  a  homestead  entry  does 
not  take  the  title  under  the  entryman,  witbin 
the  meaning  of  the  mie  which  prevents  one 
who  takes  title  onder  another  from  question- 
ing that  other's  title,  bat  sach  grantee  may 
make  a  contest  of  bis  grantor's  entry  before 
the  Land  Department. 

8.  Proceedings  to  contest  a  bomestesd  entry, 
without  any  notice  to  s  mortgagee  of  the  en- 
tryman'a  Interest,  though  commenced  by  a 
subsequent  grantee  of  such  Interest,  do  not 
amount  In  law  to  a  fraud  on  the  mortgagee's 
rights. 

4.  The  right  of  a  bona  fide  encumbrancer  of 
land  to  the  Issue  of  a  patent  under  the  act 
of  Congress  of  March  8,  1891,  i  7,  does  not 
extend  to  an  encumbrancer  of  the  Interest  of 
an  entryman  whose  entry  had  been  canceled 
before  tbe  passage  of  the  act. 

[No.  134.] 

Btibmitted  January  SI,  1900.    Deoided  Feb- 
ruary ee,  1900. 

IN  ERROR  to  the  Fourth  Judicial  District 
Court  in  and  for  Richland  County,  State 
of  North  Dakota,  to  review  a  decision  in  fa- 
vor of  the  defendant  in  a  suit  to  foreclose  a 
mortgage  and  holding  that  the  mortgage 
•hould  M  canceled  as  a  cloud  upon  the  title 
of  the  defendant.     Modified  and  affirmed. 

See  same  case  below,  e  N.  D.  108,  09  N.  W. 
41. 

Statement  by  Mr.  Justice  Peekhaxai 

This  action  was  brought  to  foreclose  a 
mortgage,  owned  by  the  plaintiff  in  error, 
upon  certain  land  in  North  Dakota  which 
the  defendant  in  error  claimed  was  his,  and 
not  subject  to  the  lien  of  the  mortgage.  It 
[449]wa8  brought  in  the  proj>er  state  'court,  and 
the  trial  resulted  in  a  judgment  in  fav^r  of 
the  defendant,  declaring  him  to  be  the  own- 
er of  the  land,  that  the  mortgage  of  the 
plaintiff  in  error  was  no  lien  upon  it,  and 
that  it  should  be  canceled  as  an  apparent 
cloud  upon  the  title  of  the  defendant. 

The  plaintiff  appealed  from  this  judgment 
to  the  supreme  court  of  the  state,  where  it 
was  afllrmed  (6  N.  D.  108,  69  N.  W.  41),  and 
the  case  was  brought  here  on  writ  of  error. 

The  material  facts  are  as  follows:  On 
540 


Januanr  0,  1881,  one  Anderson  flied  in  tha 
proper  land  office  at  Fargo,  in  the  then  terri- 
tory of  Dakota,  his  homestead  application 
to  enter  the  land  which  is  involved  in  this 
action.  On  July  20,  1881,  he  appeared  be- 
fore the  register  and  receiver,  and,  under  | 
2301,  Revised  Statutes,  commuting  his  home- 
stead to  a  pre-emption  entry,  made  final 
proof  of  his  claim,  which  was  allowed  and  a 
final  certificate  issued,  which  was  filed  in 
the  office  of  the  register  of  deeds  of  the  prop- 
er county  on  July  25,  1881.  After  the  filing 
of  proof,  and  on  July  20,  1881,  Anderson 
mortgaged  the  land  to  one  H.  K  Fletcher, 
who,  on  June  20,  1882,  assigned  the  mort- 
gage to  the  plaintiff.  Both  the  mortgagee 
and  the  assignee  acted  in  good  faith,  and 
each  instrument  was  executed  for  a  valua- 
ble consideration. 

On  May  8,  1882,  Anderson  conveyed  tbe 
land  to  one  R.  M.  Ink,  who  on  April  7,  1883, 
conveyed  the  same  to  one  J.  S.  Ink,  and  on 
January  0,  1885,  J.  S.  Ink  conveyed  the 
premises  to  the  defendant. 

All  of  the  above  were  warranty  deeds  and 
duly  recorded. 

On  March  14,  1882,  after  the  final  proof 
had  been  made  by  Anderson  and  passed  upon 
by  the  register  and  receiver  of  the  land  of- 
fice, and  the  record  had  been  transmitted  to 
the  General  Land  Office  at  Washington,  tha 
commissioner  held  the  entry  of  Anderson  up- 
on said  land,  and  directed  the  register  and  re- 
ceiver of  the  local  land  office  to  hold  the  en- 
try for  cancelation,  upon  the  ground  that 
the  testimony  in  the  final  proof  made  by  An- 
derson for  the  land  in  question  was  evasive 
and  failed  to  show  six  months'  residence. 

On  January  22,  1886,  the  defendant  filed 
in  the  land  office  at  Fargo  his  application 
and  affidavit  to  contest  the  entry  of  *AndeT-[4S0] 
sou  upon  the  land  on  the  ground  that  the 
proof  furnished  by  Anderson  upon  that  en- 
try was  false  and  that  the  entry  was  frauda- 
lent,  and  in  that  affidavit  he  set  forth  that 
Anderson  had  never  established  his  residence 
upon  the  land  and  had  never  resided  thereon 
and  never  made  the  same  his  home  as  provid- 
ed by  the  homestead  laws  of  the  United 
SUtes. 

The  Commissioner  of  the  General  Land  Of- 
fice thereupon  ordered  a  hearing  before  the 
register  and  receiver  at  Fargo  between  th« 
defendant  and  Anderson  as  to  the  truth  of 
the  allegations  in  defendant's  affidavit  and 
application  for  contest.  Due  notice  of  the 
hearing  was  given  to  Anderson  by  publica- 
tion, in  accordance  vrith  an  order  of  the  reg- 
ister, which  was  granted  upon  an  affidavit 
that  personal  service  could  not  be  made  upon 
him. 

At  such  hearing  the  defendant  appeared 
with  his  witnesses  and  gave  evidence  tending 
to  establish  the  truth  of  the  allegations  in 
his  aOidavit  of  contest,  but  no  appearance 
was  made  or  testimony  offered  by  Anderson, 
and  after  the  hearing  the  evidence  taken 
thereon  was  transmitted  to  the  Commission- 
er of  the  General  Land  Office  at  Washingtoa 
who,  on  the  I4th  day  of  November,  1887,  di- 
rected the  entry  of  Anderson  to  be  canceled 
as  a  fraudulent  entry,   which    the   register 
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•nd  reodver  of  the  land  ofSce  at  Fargo  there- 
After  did,  and  the  entry  was  duly  canceled 
of  record  as  a  fraudulent  entry,  and  the  de- 
fendant was  notified  thereof.  From  thin 
decision  Anderson  took  no  appeal. 

After  the  final  decision  of  the  Commission- 
er of  the  General  Land  Office  upon  the  con- 
test and  after  the  cancelation  of  the  entry 
of  Anderson,  the  defendant  made  his  home- 
stead entry  upon  the  land,  and  on  the  26th 
of  April,  1893,  submitted  his  final  proof 
therefor,  which  was  passed  upon  by  the  reg- 
ister and  receiver  and  placed  of  record  on 
that  date,  and  a  final  certificate  in  due  form 
was  then  issued  to  him  by  the  register  and 
receiver,  and  thereafter,  on  July  6,  1893,  the 
government  issued  to  him  a  patent  for  the 
land,  which  was  recorded  on  October  25, 
1893. 

No  notice  of  the  cancelation  of  the  home- 
stead entry  and  certificate  of  Anderson  was 
I461]ever  given  to  H.  E.  Fletcher,  "the  mortga- 
gee, or  to  the  plaintiff  herein,  his  assignee, 
and  the  cancelation  was  made  without  ac- 
tual notice  of  the  decision  of  the  Commis- 
sioner of  the  Oeneral  Land  Ofllce  to  either 
Fletcher  or  the  plaintiff,  and  neither  Fletch- 
er nor  the  plaintiff  was  served  with  any  no- 
tice' of  the  contest  of  defendant  involving 
the  land,  nor  was  either  made  a  party  de- 
fendant in  that  contest. 

After  the  cancelation  and  on  June  15, 
1891,  plaintiff  filed  in  the  United  SUtes 
land  office  at  Fargo  proof  of  its  interest  as 
assignee  of  the  mortgage,  and  moved  that  a 
patent  be  issued  under  the  provisions  of  $  7 
of  the  act  of  March  3,  1891  (26  Stot  at  L. 
1005,  1098,  chap.  561),  which  motion  was 
denied  by  the  Commissioner  of  the  General 
Land  Office  on  August  13,  1891,  and,  on  ap- 

Seal,  by  the  Secretary   of   the   Interior   on 
nly  16,  1892. 

"nie  notes  secured  by  the  mortgage  not 
having  been  paid,  this  action  was  brought 
to  foreclose  the  same,  and  the  defendant  set 
up  as  a  defense  the  facts  in  relation  to  the 
entry  of  Anderson  and  its  cancelation  and 
the  issuing  of  the  patent  to  him  as  above 
set  forth. 

Ifr.  S.  B.  Pinjtey  submitted  the  cause  for 
plaintiff  in  error.  Messrs.  F.  B.  Morrill  and 
Edvmrd  Engerud  were  with  him  on  the  brief. 

The  power  of  the  commissioner  of  the  gen- 
eral land  office  to  cancel  an  entry  of  public 
lands  before  patent  is  not  arbitrary,  unlim- 
ited, or  discretionary,  but  must  be  exer- 
cised in  accordance  with  law. 

Bogan  v.  Edinburgh  American  Land 
Mortg.  Co.  27  U.  S.  App.  346,  63  Fed.  Rep. 
192,  11  C.  C.  A.  128;  Cornelius  v.  Kessel,  128 
U.  S.  456,  32  L.  ed.  482,  9  Sup.  Ct  Rep.  122; 
Lindsey  v.  Hawes,  2  Black,  554,  17  L.  ed. 
266;  Btimson  v.  Clarke,  45  Fed.  Rep.  760; 
Parsons  v.  Veneke,  164  U.  8.  90,  41  L.  ed. 
360,  17  Sup.  Ct.  Rep.  27 ;  Orchard  v.  AUx<tn- 
der.  157  U.  S.  372,  39  L.  ed.  737,  15  Sup.  Ct. 
Rep.  635. 

The  land  embraced  in  the  final  certificate 
and  receipt  issued  to  Anderson  became  sub- 
ject to  all  the  incidents  of  private  ownership, 
including  taxation;  and  he  could  legally 
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mortgage  or  transfer  it  before  the  issaifnoe 
of  a  patent  from  the  government. 

Carroll  v.  Safford,  3  How.  450,  II  L.  ed. 
671;  Witherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  ed.  339;  United  States  v.  Budd,  144  U. 
S.  164,  36  L.  ed.  384,  12  Sup.  Ct  Rep.  575. 

Due  process  of  law  is  law  in  the  regular 
course  of  administration  through  courts  of 
justice,  after  due  notice  and  an  opportunity 
to  appear  and  be  heard. 

2  Kent.  Com.  13 ;  Westervelt  v.  Oregg  ,12  N. 
Y.  202,  62  Am.  Dec.  160;  Bank  of  Colum- 
bia V.  Okely,  4  Wheat,  235,  4  L.  ed.  559; 
Uurtado  v.  California,  110  U.  8.  516,  28  L. 
ed.  232,  4  Sup.  Ct  Rep.  Ill,  292;  Leeper  v. 
Texas,  139  U.  S.  467,  35  L.  ed.  226,  11  Sup. 
Ct  Rep.  677. 

In  this  country,  property  rights  of  an  in- 
dividual cannot  be  lawfully  devested  without 
granting  him  a  hearing. 

Windsor  v.  MoVeigh,  93  UT  S.  274,  23  L. 
ed.  914;  Lewis  v.  Shaw,  67  Fed.  Rep.  616; 
Hollingsworth  v.  Barbour,  4  Pet.  466,  7  L. 
ed.  922;  Woodruff  v.  Taylor,  20  Vt  65. 

Where  the  land  department  has  mistaken 
the  law  or  committed  error,  courts  of  justice 
have  always  had  the  power  to  inquire  into 
and  correct  mistakes,  injustice,  and  error. 

Johnson  v.  Towsley,  13  Wall.  72,  20  L.  ed. 
485;  Stark  v.  Starr,  6  Wall.  402,  18  L.  ed. 
925;  Lindsey  v.  Bawes,  2  Black,  554,  17  L. 
ed.  265;  Cornelius  v.  K easel,  128  U.  S.  456, 
32  L.  ed.  482,  9  Sup.  Ct  Rep.  122;  Widdi- 
combe  V.  Childers,  124  U.  S.  400,  31  L.  ed. 
427,  8  Sup.  Ct  Rep.  617;  Bemier  v.  Bemier, 
147  U.  S.  242,  37  L.  ed.  162,  13  Sup.  Ct  Rep. 
244. 

ifr.  William  H.  Stamdisli  submitted  the 
cause  for  defendant  in  error.  Mr,  W.  B. 
Purcell  was  with  him  on  the  brief. 

A  mortgage  lien  is  not  an  estate  or  inter- 
est in  the  land. 

Power  V.  Bowdle,  3  N.  D.  107,  21  L.  R.A. 
328,  64  N.  W.  404. 

This  lien,  like  other  equitable  liens,  is  not 
an  interest  in  the  land,  is  neither  a  jud  ad 
rem,  nor  a  jus  in  re,  but  merely  an  encum- 
brance. 

1  Pom.  Eq.  Jur.  368,  p.  603. 
The  Commissioner  of  the  General  Land  Of- 
fice may  review  and  set  aside  the  action  of 
the  register  and  receiver  before  the  patent 
issues,  where  their  decision  is  induced  by 
fraud,  perjury,  or  mistake,  or  results  from 
an  erroneous  view  of  the  law. 

Bogan  t.  Edinburgh  American  Land 
Mortg.  Co.  27  U.  S.  App.  340,  63  Fed.  Rep. 
192,  11  C.  C.  A.  128,  and  cases  cited. 

An  entryman  making  a  fraudulent  entry 
of  public  land  acquires  no  vested  right  of 
property  in  it. 

American  Mortg.  Co.  t.  Hopper,  29  U.  8. 
App.  12,  64  Fed.  Rep.  553,  12  C.  C.  A. 
293;  League  v.  De  Young,  11  How.  185,  13  L. 
ed.  657 ;  Parsons  v.  Veneke,  164  U.  S.  89,  41 
L.  ed.  360,  17  Sup.  Ct  Rep.  27;  United 
States  T.  Steenerson,  4  U.  S.  App.  332,  50 
Fed.  Rep.  507,  1  C.  C.  A.  552. 

The  doctrine  of  bona  fide  purchaser  is  not 
applied  to  protect  an  equity,  but  to  protect 
the  legal  title  against  a  prior  equity  by  unit- 
ing with  such  legal  title  an  equity  arising 
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from  the  payment  of  money  and  securing  the 
conveyance  without  notice  and  a  clear  con- 
science. 
BooiM  T.  Ohilet,  10  Pet  211,  9  L.  ed.  400. 

(4S1]    'Mr.  Justice  Peokliaiii,  alter  stating  the 
facts,  delivered  the  opinion  of  the  court: 

When  Anderson  obtained  the  decision  of 
the  register  and  receiver  upon  his  applica- 
tion  for  the  land  it  was  subject  to  the  pow- 
er of  the  land  department  to  review  the  judg- 
ment of  those  officers,  and,  upon  facts  show- 
ing that  the  entry  was  fraudulent,  the  depart- 
ment had  power  to  cancel  it.  This  could  be 
done  upon  the  same  evidence  which  ^as  be- 
fore the  register  and  receiver,  and,  at  least 
upon  notice  to  the  party  entering  the  land. 
Although  the  power  to  review  and  to  cancel 
is  not  arbitrary  or  unlimited,  and  does  not 
(458]prevent  'judicial  inquiry  in  regard  to  its  ex- 
ercise, in  some  appropriate  form,  yet  it  is 
unquestionable  that  the  power  of  reviewing 
and  setting  aside  the  action  of  the  local  land 
ofiDcera  does  exist  in  the  general  land  depart- 
ment Orchard  y.  Alexander,  157  U.  S.  372, 
30  li.  ed.  737,  15  Sup.  Ct  Rep.  635,  wherr 
many  of  the  cases  upon  tiie  subject  are  gath- 
«red  in  the  opinion  of  the  court 

In  this  case  the  Commissioner  of  the  Gen- 
eral Land  Office  at  Washington  held  the  en- 
try of  Anderson  upon  the  land,  and  directed 
the  register  and  receiver  of  the  local  office  to 
hold  such  entry  for  cancelation,  upon  the 
ground  that  the  testimony  in  the  final  proof 
was  evasive  and  failed  to  show  six  months' 
residence.  Subsequently,  and  upon  suffi- 
cient notice  to  him,  the  defendant  contested 
the  entry  of  Anderson  as  fraudulent,  on  the 
ground  that  the  proof  furnished  by  him  to 
procure  it  was  false;  that  Anderson  had 
never  established  his  residence  upon  the  land, 
and  never  had,  in  fact,  resided  thereon,  and 
had  never  made  the  same  his  home,  as  pro- 
vided by  the  laws  of  the  United  States. 

A  hearing  was  had  before  the  register  and 
receiver  at  Fargo,  due  notice  whereof  was 
given  to  Anderson,  who  did  not  appear,  and 
the  evidence  taken  upon  the  hearing  was 
transmitted  to  the  commissioner  at  Washing- 
ton, who,  on  Xovember  14,  1887,  directs 
that  the  entry  of  Anderson  upon  the  lands 
should  be  canceled,  and  thereafter,  in  the 
due  and  usual  course  of  business,  the  regis- 
ter and  receiver  of  the  local  office  at  Fargo 
did  cancel  that  entry  of  record. 

If  this  were  all  no  question  could  be  raised 
in  regard  to  the  regularity  and  sufficiency  of 
the  proceedings  which  ended  in  the  cancela- 
tion of  Anderson's  entry. 

The  difficulty,  however,  arises  from  the 
fact  that  before  the  entry  was  canceled,  and 
on  July  20,  1881,  Anderson  mortgaged  his 
interest  in  the  land  to  Fletcher,  the  mort- 
gagee, who  subsequently,  as  stated,  assigned 
the  mortgage  to  the  plaintiff  in  error. 
Through  various  mesne  conveyances,  the  de- 
,  feudal,  on  the  6th  of  January,  1885,  became 

the  owner  of  whatever  interest  Anderson 
had  in  the  land  by  virtue  of  his  above-men- 
tioned entry.  Thereafter  the  defendant  filed 
his  papers  for  a  contest  as  to  the  validity  of 
the  entry  of  Anderson,  and  although  Ander- 
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son  'was  duly  notified  of  the  proceeding8,[453] 
neither  Fletcher  nor  his  assignee,  the  plain- 
tiff in  error,  had  any  notice  of  the  same.  The 
plaintiff,  therefore,  contends  that  the  whole 
proceeding  in  the  General  Land  Office,  in- 
cluding the  hearing  on  the  contest  before  the 
rcgisto'  and  receiver  at  Fargo,  was,  so  far 
as  it  was  concerned,  an  absolute  nullity,  and 
the  cancelation  of  Anderson's  entry  had  in 
law  no  effect  upon  its  claim  to  use  the  certifi- 
cate as  evidence  of  Anderson's  right  to  a 
patent  In  our  opinion  this  contention  is 
not  well  founded. 

The  favorable  decision  of  the  register  and 
receiver  of  the  local  land  office  upon  the 
claim  of  Anderson  wm,  under  the  statute, 
reviewable  by  the  officers  of  the  General  Land 
Office,  and  the  officer  of  that  department  who 
directed  the  cancelation  of  the  entry  had  by 
law  jurisdiction  to  make  that  direction.  The 
certificate  was  prima  facie  evidence  of  the 
right  of  the  entryman  to  a  patent,  but  the 
power  rested  with  the  land  department  upon 
proper  notice,  to  set  it  aside  and  cancel  the 
entry,  and  thus  take  away  from  him  that 
prima  facie  evidence.  United  States  v. 
£(een«r«on,  4  U.  S.  App.  332,  50  Fed.  Rep. 
604,  1  C.  C.  A.  562 ;  American  ilortg.  Co.  t. 
Hopper,  56  Fed.  Rep.  67;  8.  O.  on  Appeal; 
29  U.  S.  App.  12,  64  Fed.  Rep.  553,  12  C.  C 
A.  203.  If  the  entry  were  canceled  arbitra- 
rily and  without  evidence  or  notice  to  him, 
it  would  not  conclude  'him,  and  be  would, 
notwithstanding  the  decision,  have  the  right 
to  show  that  his  entry  was  valid,  and  that 
he  was  entitled  to  a  patent  And  when  the 
entry  has  been  canceled  upon  due  notice  to 
the  entryman  and  after  a  Iraaring  in  the  case, 
so  that  the  cancelation  is  conclusive  sgainst 
him  everywhere  upon  all  questions  of  fact,  it 
cannot  be  r^arded  as  a  mere  nullity,  when  set 
up  against  the  mortgagee  of  the  fraudulent  en- 
tryman, even  though  such  mortgagee  had  no 
notice  of  the  procMding  to  cancel  the  certifi- 
cate. The  cancelation  of  the  entry  being 
valid  as  against  Anderson,  it  left  him  with- 
out the  right  to,  avail  himself  of  it  in  any 
future  claim  he  might  make  for  a  patent  and 
it  left  his  mortgagee  also  without  the  right 
to  use  that  entry  as  prima  facie  evidence  of 
Anderson's  claim.  The  mortgagee,  as  was 
remarked  by  the  court  below,  had  no  vested 
right  to  use  the  certificate  as  prima  facie  evi- 
dence of  the  right  of  the  entryman  to  a  pat- 
ent, and  after  'its  cancdation  the  plaintiff  in[454] 
error  could  not  so  use  it  because  it  had  been 
validly  extinguished  and  canceled  in  a  pro- 
ceeding against  tiie  mortgagor,  although  the 
mortgagee  had  no  notice  of  such  proceeding. 

This  result  foUows  1^  reason  of  the  char- 
acter of  the  entry,  and  of  the  oertiflcat* 
given  thereon.  It  does  not  transfer  the  title 
to  the  land  from  the  United  States  to  the 
entryman,  and  it  simply  furnishes  prima 
facie  evidence  of  an  equitable  claim  upon  the 
•government  for  a  patent,  and  the  use  of  the 
certificate  for  that  purpose  is  subject  to  be 
destroyed  by  the  canccJation  thereof  under 
direction  of  the  department  This  is  the 
legal  effect  of  such  certificate,  and  all  who 
deal  in  them  or  found  any  right  upon  them 
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must  be  held  to  do  so  with  full  knowledge  of 
the  characler  of  such  papers. 

But  the  cancelation,  although  conclusive 
as  to  the  entrymun,  upon  all  questions  of 
fact,  if  made  after  notice  to  him,  would  not 
be  conclusive  upon  the  mortgagee,  if  made 
without  notice  to  such  mortgagee  and  with 
no  opportunity  on  its  part  to  be  heard.  That 
is,  it  would  not  prevent  the  mortgagee,  be- 
fore the  issuing  of  a  patent,  from  taking  pro- 
ceedings in  the  land  department,  and  there- 
in showing  the  validity  of  the  entry,  or  from 
proceeding  before  a  judicial  tribunal  against 
the  patentee,  if  a  patent  had  already  issued, 
and  therein  showing  the  validity  of  the  en- 
try; such  proof  in  each  case  would,  however, 
have  to  be  made  by  evidence  other  than  the 
^rtiflcate  which  had  been  canceled.  Had 
the  mortgagee  taken  either  of  these  courses, 
it  might  have  demanded  in  the  one  case,  upon 
proving  the  validity  of  the  entry,  that  a  pat- 
ent should  be  issucxl  to  the  mortgagor  or  his 
grantees,  leaving  the  land  subject  to  the  lien 
of  the  mortgage,  or  if  a  patent  had  been  is- 
sued, the  mortgagee^  might  then  have  de- 
manded relief  agains£  the  patentee  upon  proof 
of  the  validity  of  the  entry,  in  a  proceeding 
in  court  to  hold  him  as  trustee.  Although 
the  mortgagee  might  have  taken  either  of 

'  the  courses  above  suggested    (and  perhaps 

others),  it  took  neither  of  them.  It  relied 
on  the  absolute  nullity  of  the  cancelation  and 
proceeded  to  foreclose  the  mortgage  as  if  the 
certificate  still  subsisted  and  was  evidence 
of  the  validity  of  the  entry.  This  was  a  con- 
clusion not  well  founded. 

[48S]  'If  the  plaintiff  in  error,  even  in  this  fore- 
closure suit,  had  alleged  that  the  entry  had 
been  canceleid  and  that  a  patent  for  the  land 
had  been  thereafter  issued  to  the  defendant, 
and  had  asked  that  the  patent  so  issued  to 
him  should  be  held  by  him  in  trust  and  as 
security  for  the  payment  of  the  plaintiff's 
mortgage  on  the  ground  that  the  entry  had 
been  improperly  canceled  as  to  it,  and  had 
proved  on  the  trial  that  Anderson's  entry 
was  legal,  it  may  be  that  it  would  have  been 
entitled  to  a  judgment  decreeing  the  defend- 
ant a  trustee  of  the  title  under  his  patent 
from  the  government  and  providing  for  the 
sale  of  the  land  in  order  to  pay  the  mortgage, 
or  some  other  appropriate  relief  might  nave 
been  granted.  But  this  was  not  done,  and 
the  case  must  be  decided  upon  the  record  be- 
fore us. 

It  is  erroneous  to  state,  however,  that 
plaintiff  in  error  has  admitted  the  entry  wag 
fraudulent.  The  facts  are  that  in  the  state- 
ment agreed  upon  by  the  parties  it  was  ad- 
mitted that  in  the  contest  and  upon  the  evi- 
dence therein  submitted  the  register  and  re- 
ceiver of  the  local  land  office  decided,  as  a 
eondttsion  of  fact,  that  Anderson's  entry 
was  fraudulent.  This  is  plainly  no  admis- 
sion of  the  fact  itself,  and  in  no  way  is  the 
plaintiff  in  error  thereby  precluded  from 
showing  that  the  entry  was  valid. 

It  is  further  contended  that  the  defendant 
could  not  himself  take  the  title  of  Anderson 
«nd  then  contest  before  the  land  department 
the  validity  of  Anderson's  entry,  nor  could 
he,  having  succeeded  in  obtaining  the  can- 
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celation  of  such  entry,  himself  take  proceed- 
ings under  the  pre-emption  or  homestead  act 
to  obtain  the  same  land.  Having  procured 
the  title  of  Anderson  and  then  instituted  the 
contest  in  the  land  department,  notice  of 
which  was  given  solely  to  Anderson,  it  is 
contended  that  Anderson  had  no  longer  any 
interest  in  defending  his  entry,  and  that  the 
defendant  occupied  the  position  of  being  th« 
only  party  to  both  sides  of  the  contest,  and 
could  not  therefore  be  permitted,  after  se- 
curing the  cancelation,  to  himself  make  an 
entry  and  obtain  a  patent  for  the  land ;  that 
by  reason  of  these  facts  the  cancelation  wag 
as  to  the  mortgagee  an  absolute  nullity,  and 
the  mortgagee  could  maintain  its  action  to 
foreclose  and  sell  the  land  under  its  *judg-[466} 
ment  of  foreclosure  the  same  as  if  no  cancel- 
ation had  taken  place. 

But  it  must  be  remembered  that  Anderson 
was  a  grantor  of  the  land  upon  a  warranty 
of  title,  and  it  is  not  clear  he  had  no  interest 
in  supporting  his  right  of  entry  as  valid  and 
sufficient.  Ink  had  himself  conveyed  with 
warranty.  Whether  the  defendant  could 
avail  himself  of  the  warranty  under  the 
facts  regarding  his  own  action  in  being  a 
mover  in  the  proceeding  to  cancel  the  entry, 
might  be  doubtful ;  but,  at  any  rate,  there 
was  a  question  which  might  cause  Anderson 
to  endeavor  to  uphold  his  entry.  It  will  be 
remembered,  too,  that  nearly  three  years 
prior  to  the  conveyance  to  the  defendant  the 
Commissioner  had  held  Anderson's  entry  for 
cancelation  on  account  of  fraud.  The  de- 
fendant thus  stood  in  danger  of  a  cancela- 
tion of  that  entry  without  notice  to  him, 
and,  if  an  entry  were  then  made  by  someone 
else,  the  defendant  would  be  without  right  to 
thereafter  make  an  entry  for  himself.  Could 
he  not  anticipate  that  danger,  and  himself 
commence  the  contest? 

As  a  mere  grantee  by  deed,  which  conveyed 
the  interest  of  Anderson,  the  defendant  did 
not  take  title  under  him,  within  the  meaning 
of  the  rule,  which  prevents  one  who  takes  r 

title  under  another  from  questioning  that 
other's  title,  like  a  tenant  taking  under  his 
landlord.  A  simple  grantee  in  a  deed  can 
set  up  another  title  in  a  third  party,  and  can 
himself  claim  title  under  such  party,  and  can 
deny  the  title  of  his  grantor.  He  takes  no 
title  under  the  grantor,  and  is  at  full  liberty 
to  deny  the  title  of  the  latter. 

When  the  defendant,  therefore,  took  his 
conveyance  from  Ink,  it  may  be  assumed 
that  he  took  all  the  title  which  came  through 
Ink  from  Anderson,  but  he  was  under  no  ob- 
ligation to  Anderson  or  to  his  mortgagees  to 
admit  the  validity  of  Anderson's  entry,  and 
had  the  right  to  deny  its  validity  and  to  make 
a  contest  before  the  land  department.  The 
only  objection  to  be  urged  against  his  pro- 
ceeding is  that  he  gave  no  notice  of  the  con- 
test to  the  mortgagee.  But  it  was  not  the 
duty  of  the  defendant  to  direct  who  should 
have  notice  in  such  contest,  for  that  was  a 
matter  for  the  oflicialsof  the 'department,  be-[489^ 
fore  whom  the  contest  was  inaugurated,  to 
decide.  It  was  for  them  to  determine  who,  if 
anyone,  should  be  notified  of  the  contest,  and 
the  duty  was  not  imposed  upon  the  defend- 
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ant  Of  courae,  he  could  give  notice  if  he 
chose.  If  he  did  not,  the  person  who  had  any 
rights,  if  not  notified  at  all,  either  by  him  or 
by  the  department,  could  not  be  concluded 
by  the  decision  of  the  contest,  and  we  hold 
now  that  the  mortgagee  was  not  thereby  con- 
cluded, and  had  the  right,  if  possible,  to  sub- 
sequently show  that  Anderson's  entry  was 
valid.  But  the  cancelation  of  the  entry  and 
certificate  was  not  rendered  a  nullity  because 
the  mortgagee  had  no  notice. 

The  character  of  the  proceeding  before 
the  department  must  be  kept  in  mind.  It  is 
not  like  a  proceeding  in  court.  It  is  admin- 
istrative in  its  nature,  and  when  the  proceed- 
ings are  conducted  in  accordance  with  the 
provisions  of  law  creating  the  department 
and  giving  it  jurisdiction,  they  may  be  up- 
held, and  the  decisions  of  the  officers  sup- 
ported when  not  made  arbitrarily  and  with- 
out evidence. 

If  the  defendant  in  inaugurating  his  con- 
test were  guilty  of  any  fraud,  by  means  of 
which  notice  to  the  mortgagee  was  omitted 
or  Anderson  induced  not  to  defend  his  entry, 
and  the  defendant  was  thus  enabled  to  pro- 
cure a  decision  as  to  the  fraudulent  charac- 
ter of  that  entry,  it  might  perhaps  be  that 
in  such  case  the  mortgt^ee  would  have  the 
right  to  make  use  of  the  original  entry  as 
still  prima  facie  evidence  of  Anderson's  right 
to  a  patent,  the  same  as  if  the  certificate  had 
not  been  canceled.  But  there  is  no  allega- 
tion of  those  facts  in  the  bill,  nor  is  there 
any  proof  in  this  record  which  would  sustain 
them  if  they  had  been  alleged.  The  action  is 
not  brought  for  that  purpose  nor  upon  any 
such  theory.  Unless  the  facts  that  the  de- 
fendant had  taken  this  conveyance  of  Ander- 
son's interest,  and  had  sulfflequently  com- 
menced the  proceedings  for  a  contest  in  re- 
gard to  the  entry  of  the  latter,  of  which  the 
mortgagee  had  no  notice,  amount  in  law  to 
a  fraud  by  the  defendant  upon  such  mort- 
gagee, which  nullifies  those  proceedings  and 
leaves  the  entry  the  same  as  if  it  had  not  in 
fact  been  canceled,  then  the  cancelation 
made  after  notice  to  Anderson  was  valid, 
(4S8]and  it  deprived  the  'mortgagee  of  the  use  of 
the  certificate  as  evidence  of  Anderson's 
right  to  the  patent,  while  not  in  any  way 
interfering  with  the  mortgagee's  right  to 
prove  it  by  other  evidence.  In  our  opinion 
the  facts  stated  do  not  prove  fraud,  as  a 
legal  conclusion,  on  the  part  of  the  defend- 
ant, who  had  the  right  to  take  the  proceed- 
ings he  did. 

Plaintiff  in  error  also  contends  that  the 
motion  made  by  it  on  June  16,  1891,  for  the 
issuing  of  a  patent  to  it,  as  a  bona  fide  en- 
cumbrancer of  the  land,  under  the  provisions 
of  5  7  of  the  act  of  March  3,  1891,  entitled 
"An  Act  to  Repeal  Timber-Culture  Law,  and 
for  Other  Purposes"  (26  Stat,  at  L.  1095, 
1098,  chap.  561),  should  have  been  granted. 

It  will  be  seen  that  at  the  date  of  the  pas- 
sage of  this  act  the  entry  of  Anderson  no  lon- 
ger existed,  because  on  November  14,  1887,  it 
had  been  canceled.  The  case  of  Parsons  v. 
Vcnzke,  164  V.  S.  89,  41  L.  ed.  360,  17  Sup. 
Ct.  Rep.  27,  decides  that  the  act  of  1891  ap- 
plies only  to  entries  existing  at  the  time  of 
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its  passage.  The  claim  of  the  plaintiff  ia 
error  that  the  cancelation  was  wholly  void 
for  all  purposes  cannot,  as  we  have  seen,  be 
supported. 

Our  conclusion  upon  the  whole  ease  ia  that 
the  cancelation  of  the  entry  was  valid  as  re- 
gards Anderson,  and  that  the  effect  of  such 
cancelation  was  to  prevent  the  plaintiff  in 
error  from  using  the  entry  a*  prima  facia 
evidence  of  the  right  of  Anderson  to  a  pat- 
ent, and  under  the  pleadings  the  plaintiff  ia 
error  had  no  right  to  a  judgment  of  foreclos- 
ure. As  the  case  was  not  brought  or  tried 
on  the  theory  that  the  defendant  had  only 
the  legal  title  to  the  land  under  his  patent, 
and  that  such  patent  should  be  decreed  to  be 
held'  by  him  in  trust  for  the  plaintiff  to  the 
extent  of  its  mortoage  because  the  entry  of 
Anderson  was  in  tkct  valid  and  proper,  the 
plaintiff  in  error  ought  not  to  be  obstructed 
in  the  pursuit  of  any  remedy  which  it  may 
be  advised  it  is  proper  to  take,  by  the  use  of 
the  judgment  herein  as  a  conclusive  adjudi- 
cation against  it.  We  therefore  think  it 
proper  to  modify  the  judgment  by  striking- 
out  that  portion  which  cancels  the  mort- 
gage, and,  as  modified,  affirming  the  same 
without  prejudice  to  the  right  of  the  mort- 
gagee to  seek  such  other  relief  as  it  may  he 
advised,  notwithstanding  the  adjudication  of 
the  judgment,  and  it  is  so  ordered. 


•UNITED  STATES,  Appt^ 

V. 

MRS.  QUE  LIM,  Ah  Tong,  Yee  Yaen,  and 
Ah  Quong. 

(See  S.  C.  Beportef  •  ed.  4B»-480.) 

Right  of  wife  or  minor  ehild  of  Chinese  mer- 
chant to  enter  the  United  States — necessi- 
ty of  eertifioate. 

The  wife  and  minor  children  of  a  Chinese  mer- 
chant who  Is  domiciled  In  this  conntry  may, 
under  the  act  of  Congress  of  1884,  constmed 
In  connection  with  the  treaty  of  1880,  enter 
the  country  by  reason  of  the  right  of  the  hus- 
band and  father,  without  the  oertlflcate  men- 
tioned In  the  act. 

[No.  123.] 

Suhmitted  January  S9,  1900.    Decided  Feb- 
ruary B6,  1900. 

APPEAL  from  a  judgment  of  the  District 
Court  of  the  Unit»l  States  for  the  Dis- 
trict of  Washington  discharging  Chinese 
persons  arrested  for  entering  the  country 
without  certificates.     Affirm^. 

See  same  case  below,  83  Fed.  Rep.  136. 

Statement  by  Mr.  .lustice  Peekliaiai 
Distinct  appeals  were  taken  direct  to  this 
court  from  the  judgment  of  the  district  court 
of  the  United  States  for  the  district  of 
Washington,  northern  division,  in  the  case 
of  the  above  defendant  in  error,  Mrs.  Que 
Lim,  and  from  the  judgment  of  the  western 
division  of   that  court  in  the  cases  of  Ah 
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Tong,  Yee  Tuen,  and  Ah  Quong,  under  the 
fifth  clause  of  the  6th  section  of  the  act  cre- 
ating the  circuit  court  of  appeals  (20  Stat. 
at  L.  820,  828,  chap.  517),  because  the  cases 
involve,  among  other  questions,  the  construc- 
tion of  the  treaty  between  the  United  States 
and  China,  entered  into  in  1880  (22  Stat,  at 
L.  820,  article  second,  as  affected  by  the 
third  article  of  the  tr«aty  of  December  8, 
1894,  28  Stat  at  L.  1210).  The  various  ap- 
peals were  heard  here  as  one  case. 

The  facta  in  regard  to  Mrs.  Gue  Lim  were 
agreed  upon  in  the  court  below,  and  it  ap- 
pears therefrom  that  she  is  the  lawful  wife 
of  Fook  Kee,  a  Chinese  merchant  engaged  in 
buying  and  selling  merchandise  in  the  city 
of  Seattle  and  state  of  Washington,  under 
the  firm  name  of  Fook  Kee  &  Company.  Qe 
was  not  engaged  in  the  performance  of  any 
manual  labor,  except  such  as  was  necessary 
in  the  conduct  of  his  business  as  such  mer- 
chant, for  over  one  year  next  preceding  the 
date  of  his  last  departure  from  the  United 
States,  which  was  in  April,  1890,  and  was  in 
all  respects  a  Chinese  merchant  lawfully 
domiciled  in  the  United  States.  He  arrived 
at  the  port  of  Tacoma,  Washington,  from 
China,  accompanied  by  his  wife,  this  being 
her  first  arrival  in  the  United  States,  and 
190]the  collector  of  customs,  'acting  under  gen- 
eral instructions  from  the  Secretary  of  the 
Treasury,  allowed  her  to  land  on  the  —  day 
of  May,  1897,  without  the  production  of  the 
certificate  mentioned  in  J  6th  of  the  act  of 
July  5,  1884  (23  SUt  at  L.  US,  chap.  220). 
Complaint  was  subsequently  made  to  the  dis- 
trict court  that  she  was  a  Chinese  laborer, 
and  was  found  unlawfully  in  the  United 
States,  in  the  county  of  King,  in  the  district 
of  Washington,  on  the  2d  day  of  October, 
1897,  without  having  been  registered  as  a 
Chinese  laborer,  and  without  having  in  her 
possession  a  certificate  of  registration  as 
such  laborer,  and  without  having  any  other 
legal  right  or  authority  to  be  and  remain 
in  the  United  States. 

A  warrant  was  issued  by  the  district  court, 
upon  which  she  was  arrested,  and  after  hear- 
ing evidence  on  behalf  of  the  plaintiff  and 
defendant  the  court  decided  (83  Fed.  Rep. 
136)  that  she  was  not  a  Chinese  laborer,  but 
the  wife  of  a  Chinese  merchant  lawfully  dom- 
iciled and  doing  business  as  a  merchant,  and 
was  not  excluded  by  the  laws  of  the  United 
States  from  coming  to  or  remaining  in  the 
United  States,  and  she  was  therefore  dis- 
charged from  custody  and  the  cause  dis- 
missed. 

The  other  defendants  in  error  had  been 
admitted  by  the  collector  of  customs  at  Port 
Townsend,  and  were  thereafter  adjudged  by 
the  United  States  commissioner,  upon  com- 
plaint made  before  him,  to  be  Chinese  labor- 
ers unlawfully  in  the  United  States,  and  the 
commissioner  thereupon  ordered  them  to  be 
deported  to  China.  They  appealed  from 
such  decision,  and  the  United  Bbsites  district 
court  for  the  district  of  Washington,  west- 
ern division,  after  hearing  the  evidence,  de- 
cided that  the  defendants  were  minor  chil 


were  lawfully  entitled  to  be  and  remain  is 
the  United  States. 

The  facts  were  agreed  upon  in  the  court  be- 
low, and  they  are  stated  in  the  record  as  fol- 
lows: 

(1.)  The  defendants  were  bom  in  China 
of  parents  lawfully  married,  and  had  resided 
in  that  country  up  to  the  time  they  came  to 
the  United  States  to  live  with  their  respective 
fathers,  and  were  still  minors  under  the  age 
of  fifteen  years. 

(2.)  The  fathers  of  these  boys  were,  and 
for  a  long  time  prior  *to  the  coming  of  the[461] 
boys  to  this  country,  had  been,  bona  Me 
Chinese  merchants,  lawfully  residing  and  do- 
ing business  in  the  city  of  Walla  Walla,  in 
the  state  of  Washington,  and  had  sent  for 
their  sons  to  come  from  China  to  live  with 
them  in  Walla  Walla,  where  they  were  resid- 
ing with  their  fathers  when  arrested  by  a 
United  States  immigration  officer. 

(3.)  The  boys  had  never  procured  any  cer- 
tificate under  {  0th  of  the  act  of  July  S,  1884 
(23  Stat,  at  L.  115,  chap.  220,  supra),  but 
relied  entirely  upon  the  status  of  their  fath- 
ers as  merchants  here  to  entitle  them  to  come 
to  this  country,  and  upon  that  claim  had 
been  admitted  by  the  collector  of  customs  at 
Port  Townsend. 

A  judgment  discharging  the  defendants 
having  &en  entered,  the  United  States  ap- 
pealed to  this  court. 

Assistant  Attorney  Omteral  Hoyt  sub- 
mitted the  cause  for  appellant  and  filed  a 
brief,  the  contentions  of  whidi  sufficiently 
appear  in  the  opinion. 

No  counsel  for  appellees. 

*Mr.  Justice  Peekham,  after  stating  the[461] 
facts,  delivered  the  opinion  of  the  court: 

The  question  here  arising  in  regard  to  the 
correctness  of  the  decision  of  the  district 
court  in  the  cake  of  the  married  woman  de- 
pends for  its  solution  upon  the  construction 
to  be  given  to  the  0th  section  of  the  act  of 
Congress  of  1884  (23  Stat  at  L.  115,  chap. 
220) ,  which  is  set  forth  in  the  margin.f 


tSec.  e.  That  In  order  to  the  faltbful  execn-. 
tlon  of  tbe  provisions  of  tbis  act,  every  Cblnese 
person,  other  than  a  laborer,  who  may  be  en- 
titled by  laid  treaty  or  this  act  to  come  within 
the  United  States,  and  who  shall  be  about  to 
come  to  tbe  United  States,  shall  obtain  the  per- 
mission of  and  be  Identified  as  so  entitled  by  the 
Chinese  government,  or  of  snch  other  foreign 
government  of  which  at  the  time  such  Chinese 
person  shall  be  a  subject.  In  each  case  to  be  evi- 
denced by  a  certificate  Issned  by  snch  govern- 
ment, which  certificate  shall  be  In  the  English 
language,  and  shall  show  snch  permission,  with 
the  name  of  the  permitted  person  In  his  or  her 
proper  signature,  and  which  certificate  shall 
state  the  Individual,  family,  and  tribal  name  In 
full,  title  or  official  rank.  If  any,  the  age,  height, 
and  all  physical  peculiarities,  former  and  pres- 
ent occupation  or  profession,  when  and  where 
and  how  long  pnrsned,  and  place  of  residence  of 
the  person  to  whom  the  certificate  Is  Issued,  sad 
that  snch  person  Is  entitled  by  this  act  to  come 
within  the  United  States.  If  the  person  w.ip- 
plylng  for  a  certificate  shall  be  a  meretoant, 
said  certificate  shall.  In  addition  to  above  re- 
quirements,   state   the   nature,    character,    and 


dren  of  Chinese  merchants,  and  that  they    estimated  value  of  the  business  carried  on  by 
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[462]  That  section  must  be  construed  in  con- 
meotion  with  the  treaty  concluded  between 
thin  country  and  China  in  November,  1880. 
22  Stat,  at  L.  826. 

It  1b  contended  on  the  part  of  counsel  for 
the  government  that  by  the  subsequent 
treaty  of  March,  1894  (28  Stat  at  L.  1210), 
the  two  governments  have  agreed  that  the  re- 
quirements of  a  certificate  as  provided  for  in 
tiie  6th  section  of  the  act  of  Congress  shall 
apply  to  all  permitted  Chinese  subjects  who 
mus^  without  exception,  produce  such  certifi- 
cates. Article  two  of  the  treaty  of  1880  and 
article  three  of  the  treaty  of  1894  are  set 
out  in  the  margin.t 

[463]  *We  do  not  think  the  treaty  of  1894  alters 
the  result  flowing  from  the  treaty  of  1880 


blm  prior  to  and  at  the  time  of  bla  application 
as  aforesaid.  .  .  .  The  certifleate  provided 
for  In  this  act  and  tbe  Identity  of  the  person 
named  therein  sbail,  before  such  person  goes  on 
board  ao7  vessel  to  proceed  to  the  United  States, 
be  visaed  by  the  indorsement  of  the  diplomatic 
representatives  of  the  United  States  In  the  for- 
eign country  from  which  said  certifleate  Iwnies, 
or  of  the  consniar  representative  of  the  United 
States  at  the  i^rt  or  plane  from  which  the  per- 
son named  in  the  certifleate  is  aboat  to  depart ; 
and  each  diplomatic  representative  or  eonsalar 
representative  whose  Indorsement  Is  so  required 
Is  hereby  empowered,  and  It  shall  be  his  dnty, 
before  indorsing  cndi  certifleate  as  aforesaid, 
'to  examine  Into  tbe  tmtb  of  the  statements  set 
forth  in  said  certifleate,  and  if  he  shall  And  up- 
on examination  that  said  or  any  of  the  state- 
ments therein  contained  are  nntrne  it  shall  be 
his  doty  to  refuse  to  Indorse  the  same.  Such 
certifleate  visaed  as  aforesaid  riiall  be  prima  facie 
evidence  of  the  facts  set  forth  therein,  and  shall 
Ira  produced  to  the  collector  of  customs  of  the 
port  in  the  district  In  tlie  United  States  at 
which  tbe  person  named  therein  sliall  arrive, 
and  afterwards  produced  to  tbe  proper  authori- 
ties of  the  United  States  whenever  lawfully  de- 
manded, and  shall  be  tbe  sole  evidence  permissi- 
ble on  tbe  part  of  the  person  so  producing  the 
same  to  establish  a  right  of  entry  into  the  Unit- 
ed States;  but  said  certificate  may  be  contro- 
verted and  tbe  facts  therein  stated  disproved 
by  the  United  States  authorities. 

fTreaty  of  1880. 
Article  II. 

Chinese  subjects,  whether  proceeding  to  tbe 
United  States  as  teachers,  students,  merchants, 
or  from  curiosity,  together  with  their  body  and 
household  servants,  and  Chinese  laborers  who 
are  now  in  the  United  States,  shall  be  allowed 
to  go  and  come  of  tbeir  own  free  will  and  ac- 
cord, and  shall  be  accorded  ail  tbe  rights,  privi- 
leges. Immunities,  and  exemptions  which  are  ac- 
corded to  the  dtisena  and  snblects  of  the  most 
favored  nation. 

Treaty  of  1894. 
Article  III. 

Tbe  provisions  of  this  convention  shall  not 
affect  t'..e  right  at  present  enjoyed  of  Chinese 
subjects,  being  officials,  teachers,  students,  mer- 
chants, or  travelers  for  curiosity  or  pleasure, 
but  not  laborers,  of  coming  to  the  United  States 
and  residing  therein.  To  entitle  such  Chinese 
subjects  as  are  above  described  to  admission 
Into  the  United  States  they  may  produce  a  certif- 
icate from  their  government  or  the  government 
where  tbey  last  resided  vls£ed  by  the  diplomatic 
•r  consular  representative  of  the  United  State* 
1^  the  cuantry  or  port  n  hence  thev  deoart. 


and  the  act  of  1884.  The  question  is,  whether 
under  the  act  of  1884,  construed  in  connec- 
tion with  the  treaty  of  1880,  the  wife  of  a 
Chinese  merchant,  domiciled  in  this  country, 
may  enter  the  United  States  without  a  cer- 
tificate, because  she  ia  the  wife  of  socb  met- 
chant 

Although  the  third  article  of  the  treaty  of 
1894  does  speak  of  certificates  for  Chinese 
subjects  therein  described,  who  already  en- 
joy the  right  to  enter  the  country,  the  ques- 
tion recurs  whether  the  certificate  of  the  hus- 
band who  himself  enjoys  the  right  is  not 
enough  for  the  wife,  the  fact  being  proved  or 
admitted  that  she  is  such  wife.  Possibly 
the  result  of  the  treaty  of  1894  may  be  held 
to  be,  instead  of  simply  prohibiting  the  en- 
trance of  Chinese  laoorers,  to  restrict  the 
right  of  entry  to  those  elasae*  who  are  spe- 
cially named  in  the  third  artide  of  the  treaty. 
But  the  question  would  still  remain  whether 
the  wivea  of  the  members  of  the  classes  priv- 
ileged to  enter  were  not  entitied  themselves 
to  enter  by  reason  of  the  right  of  the  husband 
and  without  the  certificate  mentioned  in  the 
act  of  1884. 

There  has  been  some  difference  of  opinion 
among  the  lower  courts  as  to  the  tme  con- 
struction to  be  given  to  the  treaty  and  Uie 
act  of  Congress.  The  jndgea  in  some  case* 
have  taken  the  view  that  the  wife  and  minor 
children  of  a  Chinese  merchant,  who  is  him- 
self entitled,  under  the  second  article  of  the 
treaty  of  1880  and  8  6th  of  the  act  of  1884, 
to  come  within  and  dwell  in  the  United 
States,  were  entitled  to  come  into  the  country 
with  him  or  after  him  as  such  wife  and 
children  without  the  certificate  prescribed  in 
that  section.  Other  judges  "liave  held  that[4641 
thev  were  not  entiUed  to  enter  the  country 
without  the  production  of  the  certificate  men- 
tioned in  the  act 

Those  cases  holding  the  right  of  the  wife 
to  enter  without  a  certificate  are  Re  Chung 
Toy  Ho,  42  Fed.  Rep.  398,  9  L.  R.  A.  204.  in 
the  circuit  court,  district  of  Oregon,  May, 
1890,  in  which  case  the  opinion  was  delivered 
by  Judge  Deady;  Re  Lee  Yee  Sing,  85  Fed. 
Rep.  636,  decided  in  1898  in  the  district 
court  for  the  state  of  Washington;  also  in 
this  case,  United  State»  v.  One  lAm,  83  Fed. 
Rep.  136,  district  court  of  Washington,  1897. 

Those  adverse  to  the  doctrine  are  J2e  Ah 
Quan,  21  Fed.  Rep.  182,  186,  decided  in  1884 
in  the  circuit  court,  district  of  California; 
Re  Ah  Uoy,  21  Fed.  Rep.  786,  in  the  same 
court.  September,  1884;  Re  Wo  Tai  IA,  48 
Fed.  Rep.  668,  in  the  district  court,  north- 
ern district  of  California,  August,  1888;  Ro 
hum  Lin  Ying,  59  Fed.  Rep.  682,  district 
court  of  Oregon,  February,  1894;  Re  JA 
Foon,  80  Fed.  Rep.  881,  circuit  court,  south- 
ern district  of  New  York,  1697. 

Some  of  the  latter  cases  do  not  involve  the 
exact  point  now  before  the  court,  but  they 
are  in  the  direction  stated. 

It  is  not  necessary  to  review  these  cases  in 
detail.  It  is  sufficient  to  say  that  we  agrea 
with  the  reasoning  contained  in  the  opinion 
ddivered  by  Jud^  Deady.  Re  Chung  To$ 
Bo,  42  Fed.  Rep.  398,  9  L.  R.  A.  204.  In  our 
iudgment  the  wife  in  this  case  was  entitied 
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to  come  into  the  country  without  the  certifi- 
cate mentioned  in  the  act  of  1884. 

The  act  of  1882,  of  which  that  of  1884  wag 
an  amendment,  was  passed,  as  is  stated  in  its 
title,  "to  execute  certain  treaty  stipulations 
relating  to  Chinese,"  and  therefore  we  must 
assume  that  the  body  of  the  act  has  that  pur- 
pose. 

This  court  has  already  sustained  the  power 
of  Congress  to  provide  for  excluding  or  ex- 
pelling Chinese,  even  in  contravention  of  a 
treaty;  also  the  power  to  intrust  the  final 
determination  of  the  facts  upon  which  the 
individual  is  to  be  expelled,  to  an  executive 
officer.  Fong  Fue  Ting  v.  United  States,  149 
U.  S.  698,  37  L.  ed.  905,  13  Sup.  Ct.  Rep. 
1016  J  Wong  Wing  v.  United  States,  163  U.  S. 
228,  41  L.  ed.  140,  16  Sup.  Ct.  Rep.  077. 
But  it  is  not  the  power  of  Congress  over  the 
subject  with  which  we  are  now  dealing.  The 
44MS]que8tion  is,  What  did  Congress  *mean  by  the 
act  of  1884?  Some  light  upon  that  question 
can  be  derived  from  the  treaty  of  1880,  which 
must  be  read  in  connection  w*ith  it.  By  arti- 
cle two  of  the  treaty,  Chinese  subjects  pro- 
ceeding to  the  United  States,  either  as  teach- 
ers, students,  merchants,  or  from  curi6sity, 
together  with  their  body  and  household  serv- 
ants, were  to  be  allowed  to  go  and  come  of 
their  own  free  will  and  accord,  and  were  to 
be  "accorded  all  the  rights,  privileges,  im- 
munities, and  exemptions  whicn  are  accorded 
to  the  citizens  and  subjects  of  the  most  fav- 
ered  nation."  It  was  for  the  avowed  pur- 
pose of  carrying  these  treaty  stipulations 
into  effect  that  the  act  of  1882  (22  Stat,  at 
li.  58,  chap.  126),  and  the  amended  act  of 
1884  (23  Stat,  at  L.  115,  chap.  220),  were 
passed. 

It  is  impossible  to  entertain  the  belief 
that  the  Congress  of  the  United  States,  im- 
mediately after  the  conclusion  of  a  treaty  be- 
tween this  country  and  the  Chinese  Empire, 
'would,  while  assuming  to  carry  out  its  pro- 
▼isione,  pass  an  act  which  violated  or  unrea- 
sonably obstructed  the  obligation  of  any  pro- 
vision of  the  treaty.  As  was  stated  by  Mr. 
Justice  Harlan  in  delivering  the  opinion  of 
the  court  in  Chew  Heong  v.  Vnit^  States, 
112  U.  S.  536,  28  L.  ed.  770,  5  Sup.  Ct.  Rep. 
256;  "The  court  should  be  slow  to  assume 
that  Congress  intended  to  violate  the  stipu- 
lations of  a  treaty  so  recently  made  with  the 
government  of  another  country.  .  .  . 
Aside  from  the  duty  imposed  by  the  Consti- 
tution to  respect  treaty  stipulations  when 
they  become  the  subject  of  judicial  proceed- 
ings, the  court  cannot  be  unmindful  of  the 
fact  that  the  honor  of  the  government  and 
the  people  of  the  United  Stnfrs  is  involved 
in  every  inquiry  whether  rights  secured  by 
•uch  supulations  shall  be  recognized  and  pro- 
tected. And  it  would  be  wanting  in  proper 
respect  for  the  intelligence  and  patriotism 
of  a  co-ordinate  department  of  the  govern- 
ment were  it  to  doubt,  for  a  moment,  that 
these  considerations  were  present  in  the 
minds  of  its  member*  when  the  legislation 
in  question  was  enacted."  We  ought,  there- 
fore, to  so  consider  the  act,  if  it  can  reason- 
ably be  done,  as  to  further  the  execution, 
and  not  to  violate 
treaty. 
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There  is  nothing  in  the  act  of  1884,  which, 
in  terms,  enumerates  and  provides  for  the 
admission  of  particular  classes  of  *persons.[469] 
It  speaks  in  the  6th  section  of  those  who  may 
be  entitled  under  the  treaty  or  under  the 
net  to  come  within  the  United  States,  but 
the  act  does  not  assume  to  enlarge  the  num- 
ber or  character  of  the  classes  specially 
named  in  the  treaty  as  entitled  to  admis- 
sion. It  is  plain  that  in  this  case  the  woman 
could  not  obtain  the  certificate  as  a  mem- 
ber of  ai^  of  those  specially  enumerated 
classes.  She  is  neither  an  official,  a  teacher, 
a  student,  a  merchant,  nor  a  traveler  for 
curiosity  or  pleasure.  She  is  simply  the 
wife  of  a  merchant,  who  is  himself  a  member 
of  one  of  the  classes  mentioned  in  the  treaty 
as  entitled  to  admission.  And  yet  it  is  not 
possible  to  presume  that  the  treaty,  in  omit- 
ting to  name  the  wives  of  those  who  by  the 
second  article  were  entitled  to  admission, 
meant  that  they  should  be  excluded.  If  not, 
then  they  would  be  entitled  to  admission  be- 
cause they  were  such  wives,  although  not  in 
terms  mentioned  in  the  treaty. 

Does  the  6tli  section  mean  that  in  such 
case  the  wife  must  obtain  the  certificate 
therein  provided  fort  We  think  not.  Al- 
though the  section  provides  that  every  Chi- 
nese person,  other  than  a  laborer,  who  may 
be  entitled  by  the  treaty  or  by  the  act  to  en- 
ter the  United  States  must  have  a  certificate, 
the  contents  whereof  are  therein  stated,  yet 
when  we  come  to  look  at  the  particulars 
which  it  directs  shall  be  set  forth  in  the  cer- 
tificate, we  see  that  the  section  was  not 
drawn  with  the  view  of  embracing  the  case 
of  one  who  claims  the  right  of  admission 
simply  as  the  wife  of  n  person  entitled  to  en- 
ter and  remain  in  this  country.  She  may 
have  had  no  former,  and  may  have  no  pres- 
ent, occupation  or  profession  within  the 
meaning  of  the  section,  and,  of  course,  in 
that  case,  it  cannot  be  stated  when  and 
where  and  how  long  it  has  been  pursued. 

The  section  assumes  that  the  applicant  for 
a  certificate  has  some  occupation  or  profes- 
sion which  has  been  theretofore  pursued  at 
some  place,  which  is  not  the  case  here. 

Various  other  provisions  in  the  section 
render  it  plain  to  our  minds  that  it  was 
never  intended  to  extend  to  the  wives  of 
persons  who  were  themselves  entitled  to 
entry.  A  certificate  that  should  only  state 
that  the  person  therein  identified  was  the 
wife  of  a  member  ot  the  admitted  class,  and 
had  no  occupation  *or  profession,  it  seems  to[46T( 
us  would  not  be  a  compliance  with  the  sec- 
tion, and  if  not,  then  it  would  not  be  possible 
to  comply  with  its  provisions  in  this  case, 
and  the  consequence  would  be  that  (if  a 
certificate  were  necessary  under  the  6th  sec- 
tion) the  statute  would  exact,  as  a  conditon 
of  entrance  into  the  country,  that  which  the 
person  could  not  perform,  although  other- 
wise entitled  to  enter. 

While  the  literal  construction  of  the  sec- 
tion would  require  a  certificate,  aa  therein 
stated,  from  every  Chinese  person,  other  than 
a  laborer,  who  should  come  into  the  coun- 
the  provisions,  of  the  I  try,  yet  such  a  construction  leads  to  what  we 
think  an  absurd  result,  for  it  requires  a  cer 
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tlficate  for  a  wife  of  a  merchant,  among  oth- 
ers, in  regard  to  whom  it  would  be  impossi- 
ble to  give  the  particulars  which  the  statute 
requires  shall  be  stated  in  such  certificate. 

"Nothing  is  better  settled,"  says  the  pres- 
ent Chief  Justice,  in  Lau  Ow  Beu>  v.  United 
States,  144  U.  8.  47,  69,  36  L.  ed.  340,  344, 
12  Sun.  Ct.  Rep.  517,  520,  "than  that  sUt- 
utes  should  receive  a  sensible  construction, 
such  as  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  so  as  to  avoid  an  un- 
jiut  or  an  atwurd  conclusion." 

The  purpose  of  the  eth  section,  requiring 
the  certificate,  was  not  to  prevent  the  per- 
sons named  in  the  second  article  of  the  treaty 
from  coming  into  the  country,  but  to  prevent 
Chinese  laMrers  from  entering  under  the 
guise  of  being  one  of  the  classes  permitted 
by  the  treaty.  It  is  the  coming  of  Chinese 
laborers  that  the  act  is  aimed  against. 

It  was  said  in  the  opinion  in  uie  Lau  Ou 
Beto  Case,  in  speaking  of  the  provision  that 
the  sole  evidence  permissible  should  be  the 
certificate:  "This  rule  of  evidence  was 
evidently  prescribed  by  the  amendment  as  a 
means  of  effectually  preventing  the  violation 
or  evasion  of  the  prohibition  against  the 
coming  of  Chinese  laborers.  It  was  designed 
as  a  safeguard  to  prevent  the  unlawful  entry 
of  such  laborers,  under  the  pretense  that 
they  belong  to  the  merchant  class  or  to  some 
other  of  the  admitted  classes." 

It  was  also  held  in  that  case  that  although 
the  literal  wording  of  the  statute  of  18^, 
S  6,  would  require  a  certificate  in  the  case 
of  a  merchant  already  domiciled  in  the 
United  States  and  who  had  left  the  eountry 
[408]for  temporary  purposes,  *o»»too  revertendi, 
yet  its  true  and  proper  construction  did  not 
include  his  case,  and  the  general  terms  used 
in  the  act  were  limited  to  those  persons  to 
whom  Congress  manifestly  intended  to  apply 
them,  which  would  be  those  who  were  about 
to  come  to  the  United  States  for  the  first 
time,  and  not  to  those  Chinese  merchants  al- 
ready domiciled  in  the  United  States  who 
had  gone  to  China  for  temporary  purposes 
only,  with  the  intention  of  returning.  The 
case  of  Wan  Bhing  v.  United  States,  140  U. 
S.  424,  36  L.  ed.  603,  11  Sup.  Ct  Rep.  729, 
.was  referred  to,  and  attention  called  to  the 
fact  that  the  appellant  therein  was  not  a 
merchant,  but  a  laborer,  who  had  acquired 
no  commercial  domicil  in  this  country,  and 
was  clearly  within  the  exception  requiring 
him  to  procure  and  produce  the  certificate 
specified  in  the  act.  The  ruling  was  ap- 
proved, and  the  differences  in  the  two  cases 
pointed  out  by  the  chief  justice. 

To  hold  that  a  certificate  is  required  in 
this  case  is  to  decide  that  the  woman  cannot 
come  into  this  country  at  all,  for  it  is  not  pos- 
sible for  her  to  comply  with  the  act,  because 
she  cannot  in  any  event  procure  the  certifi- 
cate even  by  returning  to  China.  She  must 
come  in  as  the  wife  of  her  domiciled  husband 
or  not  at  all.  The  act  was  never  meant  to 
accomplish  the  result  of  permanently  exclud- 
ing the  wife  under  the  circumstances  of  this 
case,  and  we  think  that,  properly  and  rea- 
sonably construed,  it  does  not  do  so.  If  we 
hold  that  she  is  entitled  to  come  in  as  the 
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wife,  because  the  true  construction  of  the 
treaty  and  the  act  permits  it,  there  is  no 
provision  which  malces  the  certificate  the 
only  proof  of  the  fact  that  she  is  such  wife. 

In  the  case  of  the  minor  children,  the  same 
result  must  follow  as  in  that  of  the  wife. 
All  the  reasons  which  favor  the  construction 
of  the  statute  as  exempting  the  wife  from 
the  necessity  of  procuring  a  certificate  apply 
with  equal  force  to  the  case  of  minor  chil- 
dren of  a  member  or  members  of  the  admit- 
ted classes.  They  come  in  by  reason  of  their 
relationship  to  the  father,  and  whether  they 
accompany  or  follow  him,  a  certificate  is  not 
necessary  in  either  case.  When  the  fact  is 
established  to  the  satisfaction  of  the  author- 
ities, that  the  person  claiming  to  enter,  either 
as  wife  or  minor  child,  is  in  fact  the  wife  or 
minor  child  of  one  of  the  members  of  a  class 
mentioned  *in  the  treaty  as  entitled  to  enter ,[409* 
then  that  person  is  entitled  to  admissiOB 
without  the  certificate. 

These  views  lead  to  the  affirmance  of  tha 
judgments,   Mud   they   are   accordingly   of* 
\  firmed. 


JOHN  J.  WALSH,  Plff.  in  Brr., 

V. 

COLUMBUS,  HOCKING  VALLEY,  &  ATH- 
ENS RAILROAD  COMPANY. 

(See  8.  C.  Reporter's  ed.  469-481.) 

Appeal — Federal  question — impairing  oW»> 
gation  of  contract — claim  of  tKird  person 
wtdcr  contract. 

1.  A  decision  \>j  the  state  court  that  the  aet 
of  Congress  of  Hay  24,  1828,  granting  land 
to  the  state  of  Ohio  for  the  constmctlon  of 
canals,  did  not  constltnte  a  contract  for  the 
perpetual  maintenance  of  radi  canals,  and 
that  the  contract  thereby  made  was  not  Im- 
paired by  Oblo  act  Hay  18,  1894,  abandoning 
a  canal  and  leasing  It  to  a  railroad  company, 
raises  a  Federal  question  which  will  sustain 
a  writ  of  error  from  the  Supreme  Court  of 
the  United  SUtes. 

2.  A  contract  for  tbe  perpetaal  maintenance 
of  the  canals  for  which  lands  were  granted 
by  tbe  act  of  Congress  of  May  24,  1828,  to 
tbe  state  of  Ohio,  was  not  created  by  the  ac- 
ceptance of  tbe  grant,  with  the  provision 
that  the  canals,  "when  completed  or  nsed, 
shall  be  and  forever  remain  public  high- 
ways;" bat  thli  Imposes  the  obligation  to 
maintain  the  canals  as  pnbllc  highways  only 
BO  long  as  they  are  "nsed"  as  such. 

3.  A  proprietor  of  lands  crossed  by  a  canal 
which  the  state  has  contracted  with  the  Fed- 
eral government  to  maintain  cannot  take 
advantage  of  a  default  of  the  state  In  this 
particular,  when  be  was  not  a  party  to  the 
contract. 

[No.  90.] 

Buhmitted    December    IS,    1899.    Decided 
February  i6,  1900. 


NoTB. — As  to  Federal  furttdUiUon  to  review 
judgments  of  stats  courts;  neeessitu  of  Federal 
tusstlon, — see  notes  to  Bamblln  v.  Western 
Land  Co.  87  L.  ed.  V.  S.  267,  and  BUpley  v.  U- 
llnots  ea  reU  Akin.  42  L.  ed.  T7.  8.  998. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  re- 
versing a  decision  of  the  lower  court  and 
ordering  an  injunction  to  be  granted 
against  entering  upon  lands  for  railroad 
purposes  until  the  right  to  do  so  was  ac- 
quired by  condemnation.     Affirmed, 

See  same  case  below,  68  Ohio  St.  123,  60 
N.  E.  442. 

Statement  by  Mr.  Justice  Brownt 

This  was  a  petition  filed  in  the  court  of 
common  pleas  of  Franklin  county,  Ohio,  by 
the  plaintiff,  Walsh,  to  enjoin  the  defendant 
railroad  company  from  entering  upon  the 
property  of  the  Lancaster  Lateral  Canal 
Company,  and  upon  plaintiff's  premises,  and 
from  constructing  a  railroad  thereon,  and 
470Jfor  *a  decree  declaring  a  certain  act  of  the 
general  assembly  of  Ohio  giving  it  permis- 
sion to  do  80  to  be  null  and  void. 

The  case  was  determined  upon  demurrer  to 
the  petition,  which  set  forth  substantially  the 
following  facts:  On  February  4,  1825,  the 
general  assembly  of  the  state  passed  "An  Act 
to  Provide  for  the  Internal  Improvement  of 
the  State  of  Ohio,  by  Navigable  Canals"  (23 
Ohio  Stat.  60),  among  which  was  the  Ohio 
canal,  extending  from  the  mouth  of  the 
Scioto  river,  through  the  state  of  Ohio,  to 
Lake  Erie,  and  passing  through  the  villi^e 
of  Carroll,  in  the  county  of  Fairfield.  On 
February  8,  1826,  the  Lancaster  Lateral  Ca- 
nal Company  was  incorporated  by  act  of  the 
general  assembly  (24  Ohio  Laws,  71),  and 
authorized  to  construct  and  operate  a  canal 
"from  the  town  of  Lancaster  to  such  point  of 
the  Ohio  canal  as  shall  be  found  most  eligi- 
ble." The  village  of  Carroll  was  fixed  upon 
as  the  terminus. 

On  May  24,  1828,  Congress  passed  an  act 
to  aid  the  state  of  Ohio  in  the  construction  of 
its  canals  (24  Stat,  at  L.  305), by  the  Sthsec- 
tion  of  which  act  (printed  in  full  in  the  mar- 
gin) tCongress  granted  to  the  state  500,000 


fSec.  6.  And  oe  It  further  enacted.  That  there 
be,  and  bereb;  Is,  granted  to  the  State  of  Ohio 
five  huidred  thousand  acres  of  the  lands  owned 
by  the  United  States,  within  the  said  state,  to 
be  selected  as  hereinafter  directed,  for  the  pur- 
pose of  aiding  the  state  of  Ohio  In  the  payment 
of  the  debt,  or  the  interest  thereon,  which  has 
heretofore  been,  or  which  may  hereafter  be,  con- 
tracted by  said  state  In  the  construction  of  the 
canals  within  the  same,  undertaken  under  the 
authority  of  the  laws  of  the  said  state,  now  In 
force,  or  that  may  hereafter  be  enacted,  for  the 
extensions  of  canals  now  making;  which  land, 
when  selected,  shall  be  disposed  of  by  the  legis- 
lature of  Ohio,  for  that  purpose,  and  no  other : 
Provided,  The  said  canals,  when  completed  or 
used,  shall  be  and  forever  remain  public  high- 
ways for  the  use  of  the  government  of  the 
United  States,  tree  from  any  toll  or  charge 
whatever,  for  any  property  ot  the  United  States 
or  persons  In  their  service  passing  along  the 
same :  And  provided  turther.  That  the  said  ca- 
nals, already  commenced,  shall  be  completed  In 
seven  years  from  the  approral  of  this  act ;  other- 
wise the  state  of  Ohio  shall  stand  boond  to  pay 
over  to  the  United  States  the  amount  which  any 
lands  sold  by  her,  within  that  time,  may  have 
brought;  but  the  validity  of  the  titles  derived 
from  the  state  by  •neh  sales  shall  not  b«  affected 
by  that  fallore. 
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acres  of  land  in  that  state  for  this  purpose, 
with  a  proviso  that  "the  said  canals,  when 
completed  or  used,  shall  be  and  forever  re- 
main public  highways  *for  the  use  of  the  gov-[471^ 
ernment  of  the  United  States,  free  from  any 
toll  or  charge  whatever,  for  any  property  of 
the  United  States  or  persons  in  their  service 
passing  along  the  same.  The  7th  section  of 
the  act  declared  that  "this  act  shall  take  ef- 
fect, provided,  the  legislature  of  Ohio  at  the 
first  session  thereof,  hereafter  to  commence, 
shall  express  the  assent  of  the  state  to  the 
several  provisions  and  conditions  hereof ;  and 
unless  such  expression  of  assent  shall  be 
made  this  act  snail  be  wholly  inoperative." 

Pursuant  to  this  act,  the  general  assembly 
of  the  state  of  Ohio  on  December  22,  1828, 
passed  an  act  expressly  declaring  the  assent 
of  the  state,  to  the  provisions  and  conditions 
of  the  act  of  Congress.  Under  these  acts  the 
state  received  and  took  possession  of  the  fiOO,-  - 
000  acres  of  land  provided  by  the  grant,  and 
from  time  to  time  sold  and  disposed  of  Oxe 
same,  and  received  from  the  proceeds  of  such 
sale  somewhat  more  than  $2,200,000. 

The  Lancaster  Lateral  Canal  Company,  in- 
corporated as  above  stated,  proceeded  to  con- 
struct and  operate  its  canal  under  its  char- 
ter until  December  22,  1838,  when  it  sold  and 
conveyed  the  same  to  the  state  of  Ohio,  un- 
der an  authority  conferred  upon  the  board 
of  public  works,  by  an  act  parsed  March  9, 
1838,  for  the  sum  of  $01,241,  which  was  paid 
to  the  company  out  of  the  funds  realized  by 
the  state  fieom  the  sale  of  the  congressional 
land  grant.  The  canal  was  subsequently, 
under  an  act  of  the  legislature,  extended  from 
its  terminus  in  Lancaster  to  the  town  of 
Athens,  in  Athens  county,  was  opened  as  a 
continuous  line  of  canal  for  navigation  pur- 
poses prior  to  January  1,  1842,  and  this  ex- 
tension was  also  paid  for  by  moneys  realized 
from  the  sale  of  the  land  grant. 

The  complaint  further  averred  that  "ever 
since  the  construction  of  said  canal,  which 
is  and  has  been  known  as  the  Hocking  canal, 
the  same  has  been  and  still  is  a  public  high- 
way, which  has  been  used  for  the  use  of  the 
state  of  Ohio  and  the  government  of  the 
United  States,  in  pursuance  of  the  several 
acts  of  Congress  and  of  the  general  assembly 
of  the  state  of  Ohio,  hereinbefore  set  forth." 

On  April  12,  1894,  the  Columbus,  Hocking 
Valley,  &  'Athens  Railroad  Company,  defend-[47S] 
ant  herein,  was  organized  and  incorporated 
for  the  purpose  of  building  a  railroad  from 
the  city  of  Columbus,  through  the  counties  of 
Franklin,  Fairfield,  Hocking,  and  Athens,  to 
the  city  of  Athens,  and  on  the  18th  day  of 
May,  1894,  the  general  assembly  of  the  state 
passed  an  act  for  the  abandonment  of  the 
Hocking  canal  for  canal  purposes,  and  for 
leasing  the  same  to  this  railroad  company. 
91  Ohio  Laws,  327.  The  act  is  printed  in  full 
in  the  margin.t    The  4th  section  of  the  act 


fAn  Act  to  Provide  for  the  Abandonment  of  the 
Hocking  Canal  for  Canal  Purposes  and    for 
Leasing  the  Same  to  the  Colombus,  Hocking 
Valley,  &  Athens  Ballroad  Company. 
Sec.  1.  Be  It  enacted  by  the  general  assembly 

•f  the  state  ot  Ohio,  that  the  Hocking  Canal, 
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(478] provided  that  the  railroad  'company  should 
have  the  exclusiTe  right  during  the  term  of 
the  lease  (ninety-nine  years)  "to  use  and  oc- 
cupy the  property  aforesaid,  or  so  much 
thereof  as  may  be  necessary,  for  the  purpose 
of  constructing,  maintaining,  and  operating  a 
railroad  thereon.  Said  company  shall  not 
disturb  any  vested  rights  or  privileges  of 
abutting  property  holders  along  said  canal, 
and  shall  hold  the  state  harmless  from  all 
loss  or  damage  resulting  to  such  property 
holders  by  reason  of  the  construction  and 
operation  of  said  railroad." 

The  plaintiff  further  averred  that  the  de- 
fendant was  making  preparations  to  build  its 
road  upon  the  line  of  the  canal,  and  was 
threatening  to  take  possession  of  his  prop- 
erty without  having  acquired  the  rights  and 
interests  in  the  said  lands  and  tenements  be- 
longing to  the  plaintiff,  whose  lands  are  lo- 
cated on  both  sides  of  the  Hocking  canal, 
about  5  miles  north  of  the  city  of  Lancaster, 
in  Fairfield  county,  and  without  having  pur- 
chased or  acquired  by  condemnation  or  other- 
wise the  right  to  enter  upon  said  lands  and 
to  construct  said  railroad.  That  such  road 
will  constitute  a  permanent  trespass  upon 
plaintiff's  property,  and  will  place  large  ad- 

[474]ditional  'burden*  upon  his  lands,  which  will 
tender  the  same  inconvenient  and  difficult  of 
access;  and  great  and  irreparable  injury  will 
be  done  in  the  premises  unless  the  defendant 
be  restrained  by  an  order  of  the  court  from 
taking  possession  of  said  canal  and  the  said 
premises  of  plaintiff  and  constructing  this 
railroad  thereon. 


The  gist  of  the  complaint  lies  in  the  •!• 
l^ation  that  the  act  of  May  18,  1894,  an- 
tborizing  the  abandonment  of  the  canal,  con- 
flicts with  that  clause  of  the  Constitution 
which  provides  that  "no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts," 
and  also  with  several  provisions  of  the  Con- 
stitution of  Ohio  not  necessary  to  be  her* 
enumerated. 

A  general  demurrer  was  filed  to  this  peti- 
tion, which  was  sustained  by  the  court,  and 
the  petition  dismissed.  Plaintiff  appealed 
the  case  to  the  circuit  court,  which  also 
sustained  the  demurrer,  whereupon  plaintiff 
appealed  the  case  to  the  supreme  court  of 
the  state,  which  reversed  the  judgment  of 
the  circuit  court,  and  ordered  that  the  rail- 
road company  be  enjoined  from  entoing 
upon  the  lands  of  the  plaintiff  untU  it  had 
condemned  and  paid  for  the  additional  bur- 
den of  constructing  and  operating  the  rail- 
road on  the  land,  according  to  law.  68  Ohio 
St  123,  60  N.  E.  442. 

Upon  motion  of  the  plaintiff  the  eonrt 
oertifled  that  in  the  rendition  of  this  Judg- 
ment it  became  material  to  determine  whew- 
er  the  act  of  May  18, 1894,  was  repugnant  to 
the  contract  clause  of  the  Constitution,  and  or- 
dered it  to  be  further  certified  that  the  ooort 
adjudged  that  it  was  not  in  violation  of  or 
repugnant  to  such  clause,  and  that  sneh  set 
was  valid  and  binding  upon  the  plaintiff. 
Whereupon  plaintiff  sued  out  a  writ  of  error 
from  this  eourt. 

Mr.  J.  B.  Foraker  submitted  the  causa 


from  Its  Jonetlon  with  the  Ohio  canal  In  the  vil- 
lage of  Carroll,  Fairfield  caunt7f  to  Its  southeast- 
ern termlnos  In  the  village  of  Nelsonvllle,  Ath- 
ena county,  be  and  the  same  hereby  la  abandoned 
for  canal  purposes,  and  the  same  shall  not  be 
used  tor  canal  purposes  during  the  pending  ot 
the  lease  provided  In  the  next  section  of  this 
act. 

Sec.  2.  There  Is  hereby  granted  the  right, 
tranchlae,  and  privilege  of  constructing,  main- 
taining, and  operating  over,  upon,  and  along  the 
Ilocklng  canal  and  property  of  the  state  of  Ohio 
adjacent  thereto,  a  railroad  with  single  or 
double  tracks,  side  tracks,  switches,  bridges, 
stations,  and  other  stmctures  usual  and  Inci- 
dental to  the  operation  of  a  railroad,  to  the 
Columbus,  Hocking  Valley,  &  Athens  Railroad 
Company,  Its  successors  and  assigns,  for  tbe 
term  of  nloety-nlne  years,  renewable  forever, 
for  and  In  conalderatlon  of  the  payment  by  said 
company.  Its  successors  or  assigns,  to  tbe  treas- 
urer of  tbe  state  of  Ohio,  on  tbe  1st  day  of  July, 
1894,  of  the  sum  of  ISO.OOO,  and  on  tbe  1st  day 
of  January,  1900,  and  of  each  and  every  year 
thereafter,  during  the  term  of  this  lease,  ef  the 
sum  of  $10,000  annual  rental. 

Sec.  3.  Said  Instalment  of  $50,000  shall  be 
paid  Into  the  state  treasury  before  tbe  construc- 
tion of  said  railroad  Is  begun,  and  for  the  re- 
maining Instalments  ot  rental  the  state  of  Ohio 
shall  have  a  first  lien  npon  said  railroad,  to- 
gether with  Its  switches,  side  tracks,  bridges, 
and  other  structures  erected  on  said  property  of 
the  state  of  Ohio,  which  shall  be  superior  to 
any  and  all  other  liens  of  every  kind  upon  tbe 
same.  The  said  Columbus,  Hocking  Valley,  A 
Athena  Railroad  Company  shall  further  execute 
onto  tbe  state  of  Ohio,  to  be  approved  by  the 
auditor  of  the  state,  secretary  of  state,  and  at- 
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tomey  general,  or  any  two  at  them,  a  good  and 
snfllclent  bond  In  the  sum  of  $100,000,  condi- 
tioned tbat  said  company  will  faltbfnily  bnlld 
said  railroad  In  compliance  with  the  condition 
and  terms  of  this  act,  and  npon  failure  to  bnlld 
said  road  within  the  time  herein  apeelfled,  they 
shall  be  liable  to  tbe  sUte  of  Ohio  In  the  fnU 
sum  of  $100,000  as  sUpolated  damages.  Bald 
bond  shall  be  executed  and  filed  with  the  seer^ 
tary  of  state  within  ten  days  after  the  passsg* 
of  this  act. 

Sec.  4.  In  consideration  ot  tbe  payments 
aforesaid,  said  railroad  company,  its  successors 
and  assigns,  shall  have  the  exclusive  right  dur- 
ing the  term  aforesaid  to  nse  and  occupy  the 
property  aforesaid,  or  so  much  thereof  as  may 
be  necessary,  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  railroad  thereon. 
Said  company  shall  not  disturb  any  vested  rights 
or  privileges  of  abutting  property  holders  along 
said  canal,  and  shall  hold  the  state  harmless 
from  all  loss  or  damage  resulting  to  such  prop- 
erty holders  by  reason  of  tbe  construction  and 
operation  of  said  railroad  :  Provided,  That  when 
said  railroad.  Its  successors  and  assigns,  cease 
to  use  said  canal  for  railroad  puriwses,  said 
canal  property  shall  revert  to  tbe  state  for  canal 
purposes. 

Sec.  S.  This  act  shall  not  be  construed  to  pre- 
vent the  levying  and  collecting  of  taxea  on  said 
railroad  In  tbe  same  manner  a*  they  are  levied 
and  collected  on  other  railroad  property  In  this 
state. 

Sec.  6.  The  work  ft  constructing  said  railroad 
shall  be  commenced  within  six  months  after  tbs 
passage  of  this  act.  and  the  same  shall  be  com- 
pleted within  two  years  thereafter. 

Sec.  7.  This  act  shall  take  effect  and  be  In 
force  from  and  after  Its  passage. 
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lor  plaintiff  in  error.     Messrs.  T.  B.  Pouyell 
and  D.  J.  Ryan  were  with  him  on  the  brief. 

U.  S.  Rev.  Stat  8  709,  includes  all  cases 
involving  rights  protected  by  the  Federal 
Constitution,  laws,  and  treaties,  however 
created;  and  when  a  Federal  question  is 
clearly  raised  there  is  jurisdiction,  however 
frivolous  the  objection. 

.Veto  Orleans  t.  DeArmaa,  9  Pet.  224,  9  L. 
ed.  109;  flail  v.  Jordan,  16  Wall.  393,  21  L. 
«d.  72. 

When  a  writ  of  error  is  asked  on  the 
ground  that  a  state  law  impairs  the  obligar 
tion  of  a  contract,  this  court  must  determine 
whether  a  contract  exists,  and  what  ia  its 
construction  and  obligation. 

Piqua  Branch  of  State  Bank  T.  Knoop,  16 
How.  369,  14  L.  ed.  977. 

A  Federal  question  arises  when  the  allega- 
tion is  that  by  statute  a  state  made  a  con- 
tract, and  by  another  violated  it,  and  the 
state  court  holds  the  latter  statute  valid. 

The  Binghamton  Bridge,  3  Wall.  51,  sub 
nom.  Chenango  Bridge  Oo.  v.  Binghamton 
Bridge  Co.  18  L.  ed.  137;  Jefferson  Brarush 
Bank  v.  Shelly,  1  Black,  436,  17  L.  ed.  173; 
Proprietors  of  Bridges  v.  Hoboken  Land  i 
Improv.  Co.  1  Wall.  116,  17  L.  ed.  571;  Del- 
mas  V.  Merchants'  Ins.  Co.  14  Wall.  661,  20 
L.  ed.  767;  Northwestern  University  y.  Ill- 
inois, 99  U.  S.  309,  25  L.  ed.  387. 

Where  the  question  raised  is  a  Federal 
question,  this  court  will  not  sustain  a  mo- 
tion to  dismiss. 

Spencer  v.  Merchant,  125  U.  S.  346,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921. 

Mr.  J.  B.  Foraker  filed  a  further  brief 
for  plaintiff  in  error,  the  contentions  of 
which  sufficiently  appear  in  the  opinion. 

Messrs,  C.  H.  OrosTenor  and  D.  lb 
Sleeper  submitted  the  cause  for  defendant 
in  error.  Mr.  John  J.  Stoddart  was  with 
them  on  the  brief. 

To  longer  maintain  the  canals  would  be  no 
benefit  to  the  United  States  government. 
That  railways  would  supplant  canals  could 
not  have  been  in  contemplation  of  the  par- 
ties, and  the  state  would  not  be  held  by  the 
general  words  of  the  act  of  Congress  donat- 
ing the  aid. 

Chicago,  M.  <f  St.  P.  R.  Oo.  v.  Eoyt,  149 
U.  S.  1,  37  L.  ed.  626,  18  Sup.  Ct  Rep.  779. 

Since  the  parties  to  this  arrangement  are 
satisfied,  and  the  United  States  is  not  ob- 
jecting to  this  change  of  use,  no  other  per- 
sons can  object. 

Orinwll  v.  Chicago,  R.  I.  it  P.  R.  Oo.  103 
U.  S.  744,  26  L.  ed.  468;  Van  Wyok  t.  Kne- 
vaU,  106  U.  8.  369,  27  L.  ed.  204,  1  Siq>.  Ot 
Rep.  336. 

Mr.  O.  B.  Ovosreaov  filed  a  separate 
brief  for  defendant  in  error: 

Abandonment  of  her  publio  eanals  by  the 
state  creates  no  liability  on  her  part  to  re- 
spond in  damages  resulting  therefrom  to 
IMirties  holding  leasee  of  eurplus  water. 

State  em  reL  Richard*  ▼.  Pittsburgh,  O.  0. 
i  St.  L.  R.  Oo.  68  Ohio  St.  189,  41  N.  E.  205 ; 
State  ▼.  Snook.  63  Ohio  St.  521,  42  N.  E. 
644;  Malone  t.  Toledo,  34  Ohio  St  641; 
Bubbard  v.  Toledo,  21  Ohio  St  $79  j  Fom  t. 
Cincinnati,  33  uhio  St  492. 
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The  right  to  abandon  follows  necessarily 
from  the  right  to  build.  Every  lessee  ot 
power  takes  his  lease  and  puts  up  his  im- 
provements with  full  notice  of  the  reserved 
right  of  the  state  to  discontinue  the  canals 
and  stop  the  supply  of  water. 

Foa  V.  Oinoinnati,  104  U.  S.  783,  26  li.  ed. 
928. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

*1.  Motion  was  made  to  dismiss  the  writ[476] 
of  error  in  this  case  for  want  Of  a  Federal 
question.    The  decision  of  this  motion  was 
postponed  to  the  merits,  and  we  are  now  of 
opinion  that  it  must  be  denied. 

The  position  of  the  plaintiff  is  that  the 
act  of  Congress  of  May  24,  1828,  granting  to 
the  state  of  Ohio  600,000  acres  of  land  for 
the  construction  of  canals,  and  providing 
that  such  canals,  "when  completed  or  used 
shall  be  and  forever  remain  public  highways 
for  the  use  of  the  government  of  the  united 
States,"  and  the  acceptance  thereof  by  the 
general  assembly,  constitute  a  contract  by 
the  state  for  the  perpetual  maintenance  of 
such  canals  as  public  highways,  at  least  until 
they  were  given  up  by  consent  of  the  United 
States,  and  that  the  subsequent  act  of  the 
general  assembly  of  May  18,  1894,  providing 
for  the  abandonment  of  such  canals  without 
such  consent  being  given,  was  obnoxious  to 
that  provision  of  the  Federal  Constitution 
declaring  that  no  state  shall  pass  a  law  im- 
pairing the  obligation  of  contracts. 

The  main  question,  then,  is  whether  the  ac- 
ceptance of  this  act  of  Congress  of  1828  by 
the  general  assembly  of  Ohio  should  be  in- 
terpreted as  raising  a  contract  by  the  state 
for  the  perpetual  maintenance  of  these  ca- 
nals as  public  highways.  We  have  repeated- 
ly held  that,  where  the  plaintiff  relies  for  , 
his  recovery  upon  the  impairment  of  a  con- 
tract by  subsequent  legislation,  it  is  for  this 
court  to  determine  whether  such  contract  ex- 
isted, as  well  as  the  question  whether  the 
subsequent  legislation  has  impaired  it 
Piqua  Branch  of  State  Bank  t.  Knoop,  16 
How.  369,  14  L.  ed.  977;  Proprietors  of 
Bridges  v.  Boboken  Land  i  Improv.  Oo.  1 
Wall.  116,  17  L.  ed.  571.  This  rule  also  ap- 
plies to  a  Twntract  alleged  to  be  raised  by  a 
state  statute,  although  the  general  principle 
is  undoubted  that  the  construction  put  by 
state  courts  upon  thoir  own  statutes  will  be 
followed  here.  Jefferson  Branch  Bank  ▼. 
Skelly,  1  Black,  430,  17  L.  ed.  173;  McOahey 
V.  Virginia,  136  U.  S.  662,  34  L.  ed.  304,  10 
Sup.  Ct  Rep.>972;  Douglas  v.  Kentucky,  168 
U.B.  488, 42  L.  ed.  553,  18  Sup.  Ct  Rep.  190 : 
MoOullough  T.  Virginia,  172  U.  S.  102,  43 
L.  ed.  382,  19  Sup.  Ct.  Rep.  134. 

We  cannot  say  that  it  is  so  clear  that  the 
stetute  in  question  is  not  open  to  the  con- 
struction claimed  that  we  ought  to  dismiss 
the  writ  as  frivolous,  within  the  meaning  of 
the  cases 'which  hold  that,  where  the  question[479) 
is  not  of  the  validity  but  of  the  existence  of 
an  authority,  and  we  are  satisfied  that  there 
was  and  could  have  been  no  decision  by  the 
state  court  against  any  authority  of  the 
United  States,  the  writ  of  error  wiU  be  dis- 
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missed.  Uillingai  r.  Bartupee,  6  Wall.  258, 
18  L.  ed.  829;  New  Orleans  v.  Neto  Orleans 
Waterworks  Co.  142  U.  S.  79,  87,  35  L.  ed. 
943,  946,  12  Sup.  Ct.  Rep.  142;  Hamhlin  y. 
Western  Land  Co.  147  U.  S.  631,  37  h.  ed. 
267,  13  Sup.  Ct.  Rep.  353.  If  the  statute 
were  given  the  construction  claimed  by  the 
plaintiff,  it  would  be  diflScult  to  avoid  the 
conclusion  that  the  abandonment  of  the  canal 
under  the  act  of  1894,  and  its  lease  to  the 
defendant  railroad  company,  were  a  repudia- 
tion of  the  duty  of  the  state  to  mainUiin  it 
as  a  public  highway;  though  the  question 
would  still  remain  whether  the  plaintiff 
would  be  in  a  position  to  take  advantage  of 
such  default. 

2.  In  disposing  of  this  case  the  supreme 
court  of  the  state  of  Ohio  held  ( 1 )  that  the 
defendant  railroad  corporation  had  the 
power  to  build  a  railroad  between  the  ter- 
mini named,  and  io  acquire  by  purchase  or 
condemnation  a  right  of  way  for  its  road, 
and  other  property  necessary  for  its  opera- 
tion; (2)  that  the  act  of  Congress  of  1828, 
donating  land  to  the  state  for  the  construc- 
tion of  canals,  and  the  act  of  the  general  as- 
sembly of  the  state  accepting  the  same,  did 
not  constitute  a  contract  for  the  perpetual 
maintenance  of  such  canals;  (3)  that  if  such 
a  contract  existed,  the  plaintiffs  in  these 
suits  were  not  parties  to  it;  (4)  that  the 
Lancaster  Lateral  Canal  Company  did  not 
acquire  a  fee  simple  in  the  lands,  but  a  title 
for  the  uses  and  purposes  of  the  canal,  and 
the  company  could  not,  when  the  use  ended, 
sell  them  to  others,  but  the  lands  reverted  to 
the  owners  of  the  freehold;  (5)  that  by  leas- 
ing the  lands  for  the  purposes  of  a  railroad 
the  original  easement  in  the  lands  was  not 
extinguished,  but  passed  to  the  purchaser, 
who  took  it  subject  to  the  duty  of  making 
compensation  to  the  owner  of  the  freehold 
for  the  additional  burden  imposed  on  the 
land,  and  such  damages  as  might  result  to 
him  from  the  new  use. 

We  are  concerned  only  with  the  second  and 
third  of  these  conclusions,  which  turn  upon 
the  construction  to  be  given  to  the  act  of 
Congress  of  1828.  If  by  the  acceptance  of 
this  not  by  the  general  assembly  of  the  state 
[477]of  Ohio,  the  state  'became  irrevocably  bound 
to  keep  up  the  canals  for  all  time,  for  the 
use,  not  only  of  the  government,  but  of  every- 
one who  incidentally  profited  by  their  pres- 
ervation, it  is  impossible  to  escape  the  con- 
clusion that  their  subsequent  almndonment 
impaired  the  obligation  of  such  contract. 
But  we  think  the  supreme  court  of  Ohio  was 
clearly  right  in  its  interpretation  of  the 
statute.  The  principal  object  of  the  act  was 
a  donation  of  lands  to  aid  the  state  in  works 
of  internal  improvement,  which  were  then 
being  extensively  contemplated  in  the  newer 
states  of  the  west.  Canals,  at  that  time,  em- 
bodied the  most  advanced  theories  upon  the 
subject  of  ii.ternal  transportation.  Con- 
gress annexed  as  a  condition  to  the  ?rant 
that  the  canals  built  by  its  aid  should,  '^hen 
completed  or  used,  be  and  forever  remain 

gublie  highways  for  tke  use  of  the  govem- 
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ment."  Counsel  for  the  defendant  insist* 
that,  under  the  terms  of  the  proviso,  the  ob- 
ligation to  maintain  these  canals  as  public 
highways  existed  only  so  long  as  they  were 
"used"  as  such,  and  this  was  evidently  the 
opinion  of  the  supreme  court  of  Ohio.  Coun- 
sel for  plaintiff  insists,  upon  the  other  hand, 
with  much  reason,  that  the  proviso,  that  "the 
said  canals,  when  completed  or  used,  shall 
be  and  forever  remain  public  highways," 
marks  the  beginning  of  the  time  when  the 
obligation  was  intended  to  operate;  that  is, 
if  the  canals  were  completed,  or,  without  be- 
ing completed,  were  so  far  completed  as  to 
be  capable  of  use,  and  were  used,  the  obli- 
gation  to  maintain  them  in  perpetuity  at- 
tached. Whatever  be  the  proper  interpreta- 
tion of  these  words, — and  tney  are  by  no 
means  free  from  ambiguity, — the  dominant 
idea  of  the  proviso  was  evidently  to  compel 
the  state  to  maintain  the  canals  as  pu6{to 
highways,  and  to  allow  the  government  free 
use  of  them  "for  any  proper^  of  the  United 
States  or  persons  in  their  service  passing 
along  the  same."  Whether  the  canals  should 
be  maintained  forever  as  such,  or  should  give 
place  to  more  modem  methods  of  transporta- 
tion, was  a  matter  of  much  less  moment  to 
the  United  States  than  to  the  state.  The 
general  government  was  only  interested  in 
securing  their  use  for  the  public  and  the  free 
transportation  of  its  own  servants  and  prop- 
erty. The  object  of  the  act  was  lo  facilitate 
and  encourage  public  improvements,  'but  notl***J 
to  stand  in  the  way  of  the  adoption  of  more 
perfect  methods  of  transportation  which 
might  thereafter  be  discovered.  Had  Uie 
question  of  internal  improvements  arisen  tea 
or  fifteen  years  later,  when  railways  begma 
to  be  constructed,  it  is  quite  improbable  that 
the  state  would  have  embarked  upon  this 
system  of  canals,  or  that  Congress  would 
have  aided  it  in  the  enterprise.  Waiving 
the  queston  whether  the  stote  could  have 
abandoned  the  lands  upon  which  these  canals 
were  built,  as  public  highways,  we  think  it 
entirely  clear  that  Congress  could  not  have 
intended  to  tie  the  state  down  to  a  particular 
method  of  using  them,  when  subsequent  ex- 
perience has  pointed  out  a  much  more  prac- 
ticable method,  which  has  supplanted  nearly 
all  the  canals  then  in  use.  There  was  no 
undertaking  to  keep  up  the  canals  for  all 
time,  and  we  think  the  proper  construction 
of  the  proviso  is  that  the  government  should 
be  entitled  to  the  free  use  of  the  canals  so 
long  as,  and  no  longer  than,  they  were  main- 
tained as  public  highways,  and  that  the  act 
of  1804,  leasing  these  lands  to  the  defendant 
for  an  analogous  purpose,  does  no  violence  to 
the  contract  clause  of  the  Constitution. 

Were  the  question  one  of  doubt,  we  should 
hesitate  long  before  refusing  to  defer  to  the 
many  opinions  of  the  supreme  court  of  Ohio, 
through  several  changes  is  its  personnel, 
holding  it  to  be  within  the  power  of  the  state 
to  abandon  the  canal  for  other  public  pur- 
poses, and  that  such  abandonment  gave  no 
right  of  action  to  private  parties  incidentally 
affected  or  damnified  by  it  {Bubhard  v.  To- 
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ledo,  21  Ohio  St.  379 ;  Little  Miami  Elevator 
Oo.  V.  Cincinnati,  30  Ohio  St.  029;  Fox  v. 
Cincinnati,  33  Ohio  St.  402,  affirmed  by  this 
court,  104  U.  S.  783,  26  L.  ed.  028;  Hatch  v. 
Cincinnati  d  I.  R.  Oo.  18  Ohio  St.  92;  J/a- 
lone  ▼.  Toledo,  28  Ohio  St.  643 ;  State  ex  rel. 
Fanger  v.  Board  of  PuMic  Works,  42 
Ohio  St.  607;  Pennsjflvania  <£  O.  Canal 
Co.  ▼.  Portage  Countg  Comrs.  27  Ohio 
8t  14;  UcComhs  v.  Stewart,  40  Ohio 
St  647;  State  v.  Snook,  53  Ohio  St.  531, 
42  N.  E.  544) ;  but  the  state  of  Ohio 
does  not  stand  alone  in  affirming  this  princi- 
ple. People  V.  Kerr,  27  N.  Y.  188;  Lexing- 
ton d  0.  R.  Go.  V.  Applegate,  8  Dana^  289,  33 
Am.  Dec.  497 ;  West  v.  Bancroft,  32  Vt.  307 ; 
Baldeman  v.  Pennsylvania  C.  R.  Co.  50  Pa. 
425;  Chase  v.  Sutton  Mfg.  Co.  4  Cush.  152. 
£4179]  "In  addition  to  this,  however,  the  plaintiff 
stands  in  no  position  to  take  advantage  of  a 
default  of  the  state  in  this  particular.  He 
was  not  a  party  to  the  contract  between  the 
state  and  the  Federal  government;  his  rights 
were  entirely,  subsidiary  to  those  of  the  gov- 
ernment ;  andi  if  the  latter  chose  to  acquiesce 
in  the  abandonment  of  the  canals,  as  it  seems 
to  have  done,  he  has  no  right  to  complain. 
He  can  only  sustain  this  bill  upon  the  tneory 
that  his  rights  are  equal  to  those  of  the  gov- 
ernment, and  that  he  can  call  upon  the  state 
to  maintain  the  canal  for  his  benefit. 

The  case  of  Orinnell  v.  Chicago,  R.  I.  d  P. 
R.  Co.  103  U.  S.  739,  26  L.  ed.  456,  is  perti- 
nent in  this  connection.  That  was  an  action 
in  ejectment  brought  by  a  railroad  company 
to  recover  certain  parcels  of  its  land  grant, 
upon  which  the  defendants  had  settled  and 
asserted  rights  under  the  homestead  and  pre- 
emption laws  of  the  United  States.  Their 
defense  was  that  the  company  had  no  title, 
because  it  had  lost  whatever  right  it  had  to 
the  lands  by  a  change  in  the  location  of  the 
road,  and  because  locating  the  road  as  it  was 
completed  did  not  bring  these  lands  within 
the  limits  of  the  land  grant  act  The  court 
held  that,  the  lands  being  within  the  limits 
of  the  first  location,  the  construction  of  the 
road  on  the  new  line  did  not  annul  or  de- 
feat, without  further  action  on  the  part  of 
the  United  States,  the  title  thus  vested;  that 
Congress  had  consented  to  the  change  with- 
out any  declaration  affecting  the  title  al- 
ready vested  in  the  company  by  the  first  loca- 
tion, and  that  defendants  were  bound  there- 
by. In  delivering  the  opinion  of  the  court 
Mr.  Justice  Miller  observed :  "Another  point 
equally  fatal  to  the  plaintiffs  in  error  is  that 
the  assertion  of  a  right  by  the  United  States 
to  the  lands  in  controversy  was  wholly  a  mat- 
ter between  the  government  and  the  railroad 
company,  or  its  grantors.  The  legal  title 
remains  where  it  was  placed  before  the  act 
of  1804.  If  the  government  desires  to  be  re- 
invested with  it,  it  must  be  done  by  some  ju- 
dicial proceeding,  or  by  some  act  of  the  gov- 
ernment asserting  its  right.  It  does  not  lie 
in  the  mouth  of  everyone  who  chooses  to  set- 
tle on  these  lands  to  set  up  a  title  which  the 
government  itself  can  only  assert  by  some  di- 
rect proceeding.  These  plaintiffs  had  no 
[480]  right  to  stir  *up  a  litigation  which  the  psr- 
176  V.  a. 


ties  interested  did  nov  desire  to  he  started. 
It  might  be  otherwise  if  the  legal  title  was 
in  the  government.  Then  the  land  would  be 
subject  to  homestead  or  pre-emption  rights." 

A  similar  case  is  that  of  Van  Wyck  v.  Kne- 
vaU,  106  U.  8.  360,  27  L.  ed.  201,  1  Sup.  Ct 
Kep.  330.  In  that  cise  the  railroad  com- 
pany had  filed  a  map  of  definite  location,  and 
the  Land  Department  had  withdrawn  tns 
odd-numbered  sections  appropriate  thereto; 
but  in  constructing  the  road  the  company  de- 
parted from  the  line  indicated.  The  lands  in 
dispute  were  within  10  miles  of  the  road  as 
built  and  of  the  line  delineated  on  the  map. 
They  were  entered  by  Van  Wyck,  who  received 
a  patent  for  them,  and  Knevals,  who  had  ac- 
qiiired  his  rights  from  the  railroad  company, 
filed  a  bill  against  Van  Wyck  seeking  to 
charge  him  as  trustee  for  the  lands,  and  the 
court  decreed  a  conveyance  accordingly.  The 
defendant  attacked  the  right  of  the  company 
to  the  grant,  alleging  that  it  never  completed 
the  construction  of  the  entire  road  for  which 
the  grant  was  made ;  that  aftor  filing  its  map 
with  the  Secretary  of  the  Interior  it  changed 
the  route  of  the  road  for  a  part  of  the  dis* 
.tance.  The  court  held,  however,  that  the 
company  had  constructed  a  portion  of  the 
proposed  road,  and  that  portion  was  accepted 
as  completed  in  the  manner  required  by  the 
act  of  Congress;  that  if  the  whole  of  the  pro- 
posed road  had  not  I>een  completed  any  for- 
feiture consequent  thereon  could  only  be  as- 
serted by  the  United  States  through  judicial 
proceedings  or  through  the  action  of  Con- 
gress. "A  third  party  cannot  take  upon  him- 
self to  enforce  conditions  attached  to  the 
grant  when  the  government  does  not  com- 
plain of  their  breach.  The  holder  of  an  in- 
valid title  does  not  strengthen  his  position 
by  shovring  how  badly  the  government  has 
been  treated  with  respect  to  the  property." 

The  only  contract  in  this  case  was  between 
the  state  of  Ohio  and  the  United  States. 
Plaintiff  was  neither  party  nor  privy  to 
such  contract.  It  was  within  the  power  of 
the  government  to  prosecute  the  state  for  a 
breach  of  it,  or  to  condone  such  breach,  if 
it  saw  fit.  As  it  adopted  the  latter  course, 
and  has  deemed  it  proper  to  acquiesce  in  the 
abandonment  of  the  canals  and  in  the  state 
turning  them  over  to  the  railroad  •company,[481] 
it  does  not  lie  in  the  mouth  of  the  plaintiff 
to  complain.  This  disposes  of  every  question 
called  to  our  attention  in  the  briefs  of  coun- 
sel. 

The  plaintiff  is  amply  protected  by  the  de- 
cree of  the  supreme  court  enjoining  the  rail- 
road company  from  entering  upon  his  lands 
until  payment  has  been  made,  after  proper 
proceedings,  for  the  increased  burden  caused 
by  the  use  of  V.e  lands  for  the  railroad.  If 
any  taking  of  the  lands  consequent  upon  the 
remanding  of  the  cause  for  the  purpose 
stated  should  suggest  ulterior  questions, 
they  do  not  arise  there,  and  would  not  be  con- 
cluded by  an  affirmance  of  the  decree  now  be- 
fore us  for  review. 

The  decree  appealed  from  i»  therefore  af- 
firmed. 
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MICHAEL  VOUGHT,  Pl/f.  in  Err., 

v. 

COLUMBUS,      HOCKING      VALLEY,      & 

ATHENS  RAILROAD  COMPANY. 

(Bee  8.  C.  Beporter's  ed.  481.) 

[No.  92.] 

BuhmUted    December    IS,    1899.    Deoided 
Pehrwiry  26,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio. 

See  same  case  below,  58  Ohio  St  123,  60 
N.  E.  442. 

The  facts  are  stated  in  the  opinion. 
This  case  was  argued  and  decided  by  the 
same  counsel  and  at  the  same  time  aa  the 
preceding  case. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  was  also  a  petition  by  a  landowner 
for  damages  which  ne  avers  will  be  caused 
by  the  abandonment  of  the  canal.  The  case 
took  the  same  course  as  the  case  of  Walsh, 
and  the  same  judgment  was  rendered.  So 
far  as  the  constitutional  question  is  con- 
cerned, the  cases  are  precisely  alike,  and  the 
judgment  is  aooordingly  affirmed. 


ROBERT  WRIGHT,  Plff.  in  Err., 

V. 

COLltMBUS,      HOCKING      VALLEY.      A 
ATHENS  RAILROAD  COMPANY. 

(See  S.  C.  Beporter'i  ed.  481-483.) 

Tbe  Federal  question  set  up  In  the  assignment 
of  errors  In  this  case  being  precisely  tbe  same 
as  In  tbe  cases  preceding,  the  decision  Is  tbe 
same  as  In  those  eases. 

[No.  91.] 

Submitted    Daeember    IS,    1899.    Deoided 
febnuiry  26,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  af- 
firming a  decision  of  the  lower  court  sustain- 
ing a  demurrer  and  dismissing  the  plain- 
tiff's petition.     Affirmed. 

See  same  ease  below,  68  Ohio  St  123,  50 
N.  E.  442. 

Statement  by  Mr.  Justice  Brown  i 
[482]  'This  was  also  a  petition  in  the  same  court 
to  enjoin  the  railroad  company  from  enter- 
ing upon  or  taking  possession  of  the  canal 
property  and  constructing  a  railroad  there- 
on, but  in  certain  particulars  differs  from 
the  case  already  considered. 

Plaintiff  averred  that  he  is  the  owner  in 
fee  simple  of  a  certain  tract  of  land  in  the 
county  of  Hocking,  through  and  along  which 
said  canal  passes;  that  he  is  also  the  owner 
of  a  mill  located  on  said  land  on  the  south 
side  of  the  canal,  which  is  now  and  has  been 
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for  many  years  pa4t  operated  by  water  power 
supplied  by  the  canal;  that  such  mill  was 
originally  constructed  before  the  location  and 
construction  of  the  Hocking  canal,  and  was 
run  and  operated  by  w&ter  power  from  the 
Hocking  river  until  the  canal  was  construct- 
ed, when  it  became  necessary  to  appropriate 
the  Hocking  river  and  the  water  power  which 
had  been  used  to  supply  his  mill  for  the 
purposes  of  the  canal ;  that  at  that  time  the 
lanct  and  the  mill  were  owned  by  one  Worth- 
ington,  who  entered  into  a  contract  with  the 
state,  by  which  the  latter  agreed  to  enlarge 
and  forever  maintain  the  dam  across  the 
Hocking  river  above  the  grist  mill,  in  order 
to  afford  an  ample  supply  of  water,  in  con- 
sideration of  hia  granting  to  the  state  the 
right  to  construct  the  canal  through  his 
lands;  that  the  canal  was  constructed  and 
the  dam  built  in  pursuance  of  such  contract 
and  that  all  the  water  power  necessary  to 
operate  the  mill  has  been  supplied  from  the 
said  canal  and  the  Hocking  river  up  to  the 
present  time;  that  the  plaintiff  is  tne  pres- 
ent owner  of  the  land  by  deeds  from  Worth- 
ington,  and  that  the  grist  mill  has  been  sup- 
plied by  such  power  from  the  Hocking  river 
and  the  canal  from  the  date  of  the  construc- 
tion of  the  canal,  a  period  of  flfty-seven 
years;  that,  relying  upon  such  contract,  he 
has  made  improvements  and  repairs  upoa 
said  mill,  put  the  same  in  excellent  condition, 
and  is  doing  a  large  and  profitable  busineaa ; 
that  if  the  defendant  is  permitted  to  enter 
upon  the  canal  and  construct  its  railroad  the 
water  power  will  be  cut  off  and  destroyed, 
and  the  property  rendered  of  little  value; 
that  he  is  also  the  owner  of  other  lands  on 
both  sides  of  the  canal  for  a  long  distance, 
to  the  amount  of  *1,000  acres,  and  th&t  the[48S] 
construction  of  the  railroad  will  place  in- 
creased burdens  upon  hia  lands,  and  cut  off 
and  destroy  his  access  to  parts  of  them 
through  the  highways,  and  that  he  will  be 
deprived  of  watering  privileges  for  his  stock. 
A  general  demurrer  was  filed  to  this  pe- 
tition, which  was  sustained  by  the  court  and 
the  petition  dismissed.  Plaintiff  appealed 
to  the  circuit  court,  which  also  sustained 
the  demurrer  and  dismissed  the  petition. 
Whereupon  plaintiff  appealed  the  case  to  the 
supreme  court  of  the  state,  which  afHrmed 
the  judgment  of  the  circuit  court,  whereupon 
plaintiff  sued  out  writ  of  error  from  this 
court. 

Mr.  J.  B.  Foraker  submitted  the  cause 
for  plaintiff  in  error.  Messrs.  T.  E.  Powell 
and  D.  J.  Ryan  were  with  him  on  the  brief. 

ilcssra.  C.  H.  GrosTemor  and  D.  It. 
Sleeper  submitted  the  cause  for  defendants 
in  error.  JIfr.  John  J.  Stoddart  was  with 
them  on  the  brief. 

For  contentions  of  counsel  see  briefs  as 
reported  in  Walsh  v.  Columbus,  B.  Valley  <C 
A.  R.  Co.  176  U.  S.  469,  ante,  548,  20  Sup. 
Ct  Rep.  393. 

*Mr.  Justice  Browm  delivered  the  op{ii-l48Sl 
ion  of  the  court: 

Plaintiff  insisted  before  the  supreme  court 
that  he  made  the  improvements  on  his  mill 
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with  reference  to  the  contract  between  the 
state  and  the  Federal  government,  but  the 
•upreme  court  wag  of  opinion  that  he  had 
no  legal  right  to  make  investments  on  the 
faith  of  a  contract  between  others,  and  to 
which  he  was  not  a  party  or  privy,  and  in- 
sist for  that  reason  the  contract  should  be 
observed  by  either  of  the  parties;  that,  so 
far  as  related  to  the  contract  between  VVorth- 
ington  and  the  state,  his  remedy  would  be 
in  damages  for  breach  of  the  contract,  and 
not  an  injunction  against  the  company  en- 
tering upon  the  lands  purchased  from  the 
state  in  which  he  had  no  interest.  The  de- 
cree against  him  was  therefore  aQirmed. 

The  Federal  question  set  up  in  the  assign- 
ment of  errors  was  precisely  the  same  as  in 
the  other  cases,  and  the  issues  which  arise 
from  such  assignments  are  the  only  ones 
called  to  our  attention  by  counsel.  The  judg- 
ment of  th«  Supreme  Court  ia  therefore  af- 
firmed. 


|«84]  'STANTON  WARBURTON,  Plff.  in  Err., 

V. 

MATILDA  B.  WHITE  and  Amelia  McDon- 
ald. 

(See  8.  C.  Reporter's  ed.  484-497.) 

Federal  quettion  aa  to  eaiUtenee  of  oontraot 
— effect  of  state  decisions — rule  of  proper- 
ty— system  of  community  property  in 
Washington. 

1.  Decisions  by  the  court  of  last  resort  of  a 
state  construing  state  laws,  on  the  faith  of 
which  a  subsequent  contract  Is  made,  will  be 
adopted  and  applied  by  the  Supreme  Court 
of  the  United  States  In  considering  the  nature 
of  the  contract  right  relied  upon. 

%  State  decisions  establishing  a  rule  of  prop- 
erty will  be  followed  by  the  Supreme  Court 
of  the  United  States  when  called  upon  to  In- 
terpret the  state  law.  If  It  Is  possible  to  do  so. 

S.  The  eommonlty  system  of  property  was  not 
destroyed,  so  as  to  make  It  Impossible  for 
community  or  common  property  to  exist,  by 
Wash,  act  1883,  giving  the  administration 
and  disposition  of  the  community  property  to 
the  husband. 

[No.  101.] 

Argued  January  16,  1900.    Decided  Febru- 
ary te,  1900. 


Nom. — As  to  state  latos  as  rules  of  decision 
Is  Federal  courts, — see  notes  to  Wilson  t.  Per- 
rln,  11  C.  C.  A.  71 :  Hill  t.  Hlte,  29  C.  C.  A. 
668 ;  and  Grlflln  t.  Overman  Wheel  Co.  0  0.  C. 
A.  548. 

As  to  oonstnietton  and  effect  of  state  latos 
and  oonstttuHons  and  state  decisions  in  re- 
gard to  same, — see  note  to  BImendorf  t.  Tay- 
lor, eL.ed.TJ.  S.  290. 

As  to  when  the  United  States  Supreme  Court 
foliates  decisions  of  state  courts, — see  note  to 
Forepangh  t.  Delaware,  L.  ft  W.  R.  Co.  (Pa.) 
6  L.  R.  A.  608. 

As  to  when  United  States  courts  do  not  fol- 
low state  ileoistons, — see  note  to  United  States 
ea  rei.  Buta  v.  Muscatine,  19  L.  ed.  U.  S.  490. 
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IN  EBROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decision 
affirming  a  decree  sustaining  a  claim  to  com- 
munity property  by  the  heirs  of  the  surviv- 
ing wife.     Affirmed. 

See  same  case  below,  18  Wash.  511,  52  Pac. 
233,  532. 

Statement  by  Mr.  Justice  WUtet 

This  case  involves  the  title  to  a  lot  of  land 
in  the  city  of  Tacoma,  in  the  state  of  Wash- 
ington. The  pertinent  facts  presenting  the 
controversy  are  as  follows: 

Prior  to  1877,  Eli  G.  Bacon  and  Sophia  D. 
Bacon  were  husband  and  wife  and  citizens 
and  residents  of  the  then  territory  of  Wash- 
ington. In  the  year  named.  Bacon,  the  hus- 
band, with  community  funds,  that  is,  with 
money  acquired  after  his  marriage  with  his 
wife,  Sophia  D.  Bacon,  purchased  the  real  es- 
tate in  question  and  took  title  thereto  in  his 
own  name,  the  property  being  used  as  the 
residence  of  the  husband  and  wife. 

At  the  time  of  the  purchase  the  laws  of  the 
territory  of  Washington  provided,  with  ref- 
erence to  community  or  "common"  property, 
as  it  was  termed  in  the  earlier  statute,  as 
follows:  By  an  act  approved  November  14, 
1873  (Laws  of  1873,  Wash.  Terr.  p.  450),  the 
property  acquired  after  marriage  by  either 
husband  or  wife,  except  such  as  might  be 
acquired  by  gift,  bequest,  devise,  or  descent, 
was  declared  to  be  "common  property,"  and 
it  was  further  provided  that  the  husband 
should  have  the  entire  management  and  con- 
trol of  such  property,  *"with  the  like  absolute[485] 
power  of  disposition  as  of  his  own  separate 
estate."  There  was  also  in  force  an  act  up- 
proved  November  12,  1875  (laws  of  1875, 
Wash.  Terr.  p.  53 ) ,  providing  that  upon  the 
death  of  the  husband  or  wife  the  whole  of 
the  "community"  property,  subject  to  the 
community  debts,  should  go  to  the  su/vivor. 

Subsequently  to  the  purchase  of  the  real 
estate  in  question,  by  an  act  approved  No- 
vember 14,  1879  (Laws  of  1870,  Wash.  Terr, 
p.  77),  it  was,  however,  provided  that  one 
half  of  the  community  property  should  be 
subject  to  the  testamentary  disposition  of  the 
husband  or  wife,  subject  respectively  to  the 
community  debts,  and  in  default  of  such  tes- 
tamentary disposition  that  the  share  of  the 
deceased  husband  or  wife  should  descend  to 
his  or  her  issue,  and  if  there  was  no  such 
issue,  should  pass  to  the  survivor.  On  July. 
28,  1880,  Mrs.  Bacon  died  intestate,  leaving 
surviving  her  the  following  children,  her 
only  heirs  at  law,  viz. :  Matilda  B.  White  and 
Amelia  McDonald,  two  daughters  by  a  first 
marriage,  and  Ellen  T.  Nelson,  a  daughter 
by  the  marriage  with  Mr.  Bocon. 

In  August,  1892,  twelve  years  after  the 
death  of  his  wife,  Bacon  became  indebted  to 
Stanton  Warburton,  plaintiff  in  error,  and 
the  latter  recovered  a  judgment  upon  such 
indebtedness  in  April,  1895.  Upon  an  exe- 
cution issued  on  the  judgment,  a  judicial 
sale  was  made  on  March  2,  1896,  to  Warbur- 
ton of  the  interest  of  Mr.  Bacon  in  the  proj  ■ 
erty  in  controversy ;  and — after  confirmation 
by  the  court  and  the  expiration  of  the  time 
allowed  by  law  for  redemption — a  deed  waa 
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duly  made  'x>  Warburton  by  the  sheriff  of 
Pierce  county,  Washington,  on  May  4,  1897. 
Twenty  days  thereafter  Warburton  institut- 
ed an  action  in  the  superior  court  of  said 
Pierce  county,  against  the  aforementioned 
children  and  heirs  of  Mrs.  Bacon,  to  quiet 
his  title  to  said  lot  against  alleged  adverse 
claims  of  said  heirs.  A  joint  answer  to  the 
complaint  was  filed  on  behalf  of  all  the  de- 
fendants, setting  up  the  facts  as  to  the  ac- 
quisition of  the  property  by  Bacon,  the  death 
of  Mrs.  Bacon  intestate  while  the  title  to  the 
community  property  was  still  in  Bacon,  and 
asserting  that  the  defendants  had  an  undi- 
vided interest  therein  as  heirs  of  their 
mother. 
[*86]  •Thereafter,  on  October,  12, 1897,  Mrs.  Nel- 
son conveyed  to  the  plaintiff  whatever  inter- 
est she  had  in  the  property.  An  amended 
answer  was  filed  on  benalf  of  the  two  re- 
maining defendants,  reiterating  the  main  al- 
legations of  the  former  answer;  setting  up 
that  the  defendant,  Amelia  McDonald,  for  a 
valuable  consideration,  had  sold  and  con- 
veyed to  her  codefendant  and  sister,  Mrs. 
Wbite,  before  the  commencement  of  the  ac- 
tion, all  her  interest  in  said  real  estate ;  and 
it  was  prayed  that  the  latter  might  be  ad- 
judged the  absolute  and  unqualified  owner 
in  fee  simple  of  an  undivided  one  third  of 
the  property.  A  reply  was  filed  to  this 
amended  answer,  admitting  that  the  lot  in 
question  was  purchased  with  community 
funds,  "and  that  the  said  property  became 
then  and  there  the  community  property"  of 
Mr.  and  Mrs.  Bacon,  and  that  Bacon  stilt 
held  title  thereto  on  the  decease  of  his  wife. 

The  cause  was  heard  by  the  court  with- 
out a  jury  upon  an  agreed  statement  which 
embodied  the  facts  above  recited,  and  the 
additional  fact  that  intermediate  the  pur- 
chase by  plaintiff  at  the  sherilT's  sale  and  the 
purelyise  by  him  from  Mrs.  Nelson,  Bacon 
had  died  intestate.  P^ch  of  the  parties  sub- 
mitted conclusions  of  law  to  be  deduced  by 
the  court  from  the  facts  stated.  To  a  propo- 
sition submitted  for  the  defendant,  uphold- 
ing her  claim  to  an  undivided  one-third  'In- 
terest in  the  property,  the  plaintiff  duly  ex- 
cepted as  follows: 

"II.  Plaintiff  excepts  to  the  proposed  con- 
clusion of  law  numbered  II.  on  the  ground 
that  it  is  contrary  to  the  findings  of  fact  and 
the  law;  on  the  further  ground  that,  under 
the  laws  in  force  at  the  time  the  property 
was  purchased  and  the  deed  taken,  £.  G. 
Bacon  was  the  owner  of  the  propefty,  and 
was  entitled  to  the  succession  to  all  the  prop- 
erty in  case  of  the  prior  death  of  Mrs.  Ba- 
con, and  that  at  the  death  of  Mrs.  Bacon,  in 
1880,  Mr.  Bacon  was  the  owner  in  fee  simple 
of  all  said  property ;  that  to  give  the  law  of 
1879,  entitled  'An  Act  Regulating  and  iJe- 
fining  the  Property  Rights  of  Husband  and 
Wife,'  approved  November  14,  1879,  the  con- 
struction, effect,  and  force  given  by  the  court, 
to  wit,  that  it  took  away  from  Mr.  Bacon 
the  right  of  succession  to  the  whole  of  the 
property  and  the  right  to  dispose  of  it,  would 
t487]beto*eive  ita  retroactive  force,  contrary  to  § 
31  of  said  act,  and  to  give  it  such  a  retroactive 
force  and  take  awav  the  right  of  survivorship 
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in  said  property  and  take  away  the  risht  tc 
dispose  of  it  would  be  contrary  to  article  1, 
S  10,  of  the  Constitution  of  the  United 
States,  in  that  it  would  impair  the  obliga- 
tion of  the  deed  or  contract  by  which  Mr. 
Bacon  acquired  said  property,  and  would  de- 
prive said  Bacon,  his  successors  and  assigns, 
of  the  right  of  survivorship  in  the  property 
in  controversy,  which  was  a  vested  right  un- 
der the  contract  or  deed  and  the  laws  in 
force  in  the  territory  at  the  time  the  prop- 
erty was  aoQuircd.  Plaintiff  further  excepts 
to  said  conclusion  on  the  ground  that  if  said 
law  is  given  said  effect  and  force  above  men- 
tioned it  would  be  depriving  Mr.  Bacon,  his 
successors  and  assigns,  of  property  without 
due  process  of  law,  and  contrary  to  and  in 
contravention  of  amendments  of  the  Consti- 
tution of  the  United  States,  and  plaintiff 
claims  the  protection  of  both  said  provisions 
of  the  Constitution  of  the  United  States." 
The  court  decided  as  matter  of  law  that 
the  defendant  Mrs.  White  was,  as  claimed 
by  her,  the  owner  of  an  undivded  one-third 
interest  in  the  property,  and  was  entitled  to 
a  decree  quieting  her  title  thereto.  From 
the  decree  thereupon  entered,  so  far  as  it  sus- 
tained the  claim  of  said  defendant,  the  plain- 
tiff appealed  to  the  supreme  court  of  the 
state  of  Washington.  That  court  afBrmea 
the  judgment  and  denied  a  petition  for  re- 
hearing. 18  Wash.  511.  52  Pac.  233,  532. 
A  writ  of  error  having  been  allowed,  th« 
cause  is  now  here  for  review. 

Hr.  Stanton  Warbnrton,  P.  P.,  argued 
the  cause  and,  with  Mr.  Frederic  D.  MoKen- 
ney  filed  a  brief  for  plaintiff  in  error. 

Mr.  Cliarlea  S.  Fobs  argued  (Ae  cause 
and.  with  Mr.  James  Hamilton  Lewit,  filed  a 
brief  for  defendants  in  error. 

The  contentions  of  counsel  sufficiently  ap- 
pear in  the  opinion. 

*Mr.  Justice  White,  after  making  the[48T] 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  law  of  the  territory  of  Washington 
approved  November  *14, 1879,  provided  that[488] 
in  case  of  intestacy  the  share  of  the  deceased 
husband  or  wife  in  community  property 
should  pass  to  the  legal  issue  of  the  intes- 
tate, and  in  default  of  such  issue  should  go 
to  the  surviving  husband  or  wife,  as  the  case 
might  be.  It  is  undoubted  that  if  the  deci- 
sion of  this  cause  is  to  be  controlled  by  this 
enactment,  there  is  no  error  in  the  record. 

The  error  asserted  is  predicated  on  the 
claim  that,  under  the  laws  of  the  territory 
of  Washington  existing  at  the  time  the 
property  Was  bought,  there  was  in  fact  no 
such  thing  as  community  property,  since  by 
those  laws  property  bought  during  marriage 
with  community  funds  was  subject  to  the 
disposition  of  the  husband  as  if  it  were  his 
separate  property,  and  he  was  entitled  to 
the  whole  of  the  community  property  in 
case  of  the  death  of  his  wife  oefore  him. 
The  effect  of  this  state  of  the  law  in  force 
at  the  time  of  the  purchase,  it  is  claimed, 
was  in  substance  to  make  him  the  real  own- 
er of  the  property. 
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The  argument  ia  that  if  the  proyisione 
•f  the  law  of  1879,  previously  referred  to, 
conferring  on  the  husband  or  wife  testamen- 
tary power  to  dispose  of  his  or  her  interest 
in  the  community  property  subject  to  the 
community  debts,  and  also  providing  that  in 
case  of  intestacy  such  interest,  subject  to  the 
debts  aforesaid,  should  descend  to  the  chil- 
dren of  the  deceased  and  should  only  pass 
to  the  survivor  in  default  of  issue,  be  given 
a  retroactive  effect  so  as  to  be  operative 
upon  property  acquired  before  the  act  of 
1879,  the  consequence  will  be  to  impair  the 
obligations  of  the  oontract  of  purchase  made 
by  the  husband,  which  is  at  issue  in  this 
case,  and  besides  to  deprive  him  of  his  prop- 
erty without  due  process  of  law.  This, 
it  IS  asserted,  will  be  the  necessary  legal  ef- 
fect, since  to  cause  the  statute  of  1870  to  be 
operative  upon  community  property  bought 
by  the  husband  before  the  enactment  of  that 
statute  will  be  the  equivalent  of  giving  to 
one  person  the  testamentary  power  to  dispose 
of  the  property  of  another  person,  or  in  the 
absence  of  a  will  amounts  to  providing  that 
the  death  of  one  person  intestate  shall  trans- 
mit to  the  issue  of  such  person  property  not 
owned  by  the  deceased  intestate,  but  which 
belongs  to  another  and  distinct  living  per- 
son. 
f,480]  *It  is  manifest  that  this  proposition  rests 
upon  the  assumption  that  the  act  of  1873, 
which  was  in  force  when  the  property  was 
bought  by  the  husband  with  community 
money,  made  the  property  so  bought  solely 
and  exclusively  that  of  the  husband,  and 
hence  that  the  wife  had  no  community  inter- 
est in  it.  This  follows  because  if,  under  the 
act  of  1873,  the  wife  had  a  community  inter- 
est in  property  bought  with  funds  of  that 
character,  then  the  transmission  of  the 
wife's  estate  in  accordance  with  the  act  of 
1879,  and  contrary  to  the  rule  of  descent 
provided  by  the  act  of  1875,  in  force  at  the 
time  the  property  was  purchased,  .cannot 
possibly  bring  about  the  consequences  upon 
which  the  argiunent  is  based.  The  result 
just  stated  must  be  the  case,  since  if,  when 
the  property  was  acquired,  the  wife  had  an 
interest  in  it,  the  mere  change  of  the  law  or 
rule  of  inheritance  existing  when  the  prop- 
erty was  bought  would  m  lawful.  Mani- 
festly the  proposition  that  the  territory  of 
Washington  had  a  right  to  regulate  both  the 
power  of  testamentary  disposition  of  prop- 
erty and  the  passage  thereof  in  case  of  intes- 
tacy IS  too  elementary  to  require  more  than 
mere  statement. 

The  fallacy  which  is  involved  in  the  con- 
tention that  under  the  laws  in  force  at  the 
time  the  property  was  bought  by  the  hus- 
band, with  community  money,  it  became  ex- 
clusively his,  and  that  the  wife  had  no  com- 
munity interest  therein,  is  plainly  demon- 
strated by  a  consideration  of  the  import  of 
the  laws  of  Washington  existing  at  the  time 
the  purchase  was  made,  as  construed  both 
by  the  supreme  court  of  the  territory  and  of 
the  state  of  Washington.  To  these  adjudi- 
cations we  shall  now  refer. 

The  nature  of  common  or  community 
property  within  the  territoiT  of  Wuhing- 
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ton,  as  such  property  was  constituted  by  thi 
act  of  1873,  and  the  operation  of  the  act  o: 
1879  upon  property  of  that  character  acquir 
ed  prior  to  the  passage  of  the  latter  act,  wai 
considered  in  1882  in  the  case  of  Holyoke  v. 
Jackson,  3  Wash.  Terr.  235,  3  Pac.  841.  Th« 
question  for  decision  in  that  case  was 
whether,  while  the  act  of  1879  was  in  force, 
a  husband  could,  without  his  wife  joining, 
make  a  valid  oontract  to  sell  community 
property  acquired  prior  to  1879.  In  decid- 
ing* this  question  in  the  negative  the  oourt,[400] 
in  the  course  of  the  opinion,  said  (p.  238 
I'ac.  p.  841): 

"By  the  provisions  of  the  husband  and 
wife  acts  passed  in  1879,  and  previously,  the 
husband  and  wife  are  considered  as  consti- 
tuting together  a  compound  creature  of  the 
statute  called  a  community.  .  .  .  In  it  the 
proprietary  interests  of  husband  and  wif^ 
are  equal,  and  those  interests  do  not  seem  ti 
be  united  merely,  but  unified;  not  mixed  ot 
blent,  but  identified.  It  is  sui  generis — s 
creature  of  the  statute.  By  virtue  of  the 
statute  this  husband  and  wife  creature  ac- 
quires property.  That  property  must  be 
procurable,  manageable,  convertible,  and 
transferable  in  some  way.  In  somebody 
must  be  vested  a  power  in  behalf  of  the  com- 
munity to  deal  with  and  dispose  of  it.  To 
somebody  it  must  go  in  case  of  death  or 
divorce.  Its  exemptions  and  liabilities  as  to 
indebtedness  must  be  defined.  All  this  is 
regulated  by  statute.  Ifonagement  and  dis- 
position may  be  vested  in  eiuier  one  or  both 
of  the  members.  If  in  one,  then  that  one  it 
not  thereby  made  the  holder  of  larger  pro 
prietary  rights  than  the  other,  but  is  clothed 
in  addition  to  his  or  her  prorpietary  rights 
with  a  bare  power  in  trust  for  the  communi 
ty.  This  power  the  statute  of  1873  chose  tr 
lay  upon  the  husband,  while  the  statute  ot 
1870  thought  proper  to  take  it  from  the  hu»- 
band  and  lay  it  upon  husband  and  wife  to- 
gether. As  the  husband's,  'like  absolute 
power  of  disposition  as  of  his  own  separata 
estate,'  bestowed  by  the  0th  section  of  the  act 
of  1873,  was  a  mere  trust  conferred  upon 
him  as  a  member  and  head  of  the  community 
in  trust  for  the  community,  and  not  a  pro- 
prietary right,  it  was  perfectly  competent 
for  the  l^islature  of  1879  to  take  it  from 
him  and  assign  it  to  himself  and  his  wife 
conjointly.    TTiis  was  done." 

In  1803,  the  supreme  court  of  the  state  of 
Washington,  in  the  case  of  EiU  y.  Young,  7 
Wash.  33,  34  Pac.  144,  considered  the  nature 
of  common  or  community  property  under  the 
act  of  the  territory  approved  December  2, 
1800,  defining  the  rights  of  husband  and 
wife.  The  provisions  of  the  acts  of  1869  and 
1873,  it  may  be  added,  were  identical,  the  act 
of  1860  having  been  repealed  by  an  act 
passed  in  1871.  The  suit  was  for  partition 
•of  land  which  had  been  acquired  by  a  hu8-[40i] 
band  with  community  funds,  while  the  act 
of  1800  was  in  force.  The  husband  still  held 
title  to  the  community  property  in  1883, 
when  the  wife  died,  leaving  a  child  and  her 
husband  surviving.  It  was  contended  that 
the  power  to  dispose  of  the  common  property 
•onferred  by  I  2  of  the  act  of  1800  upon  the 
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husband  was  a  vested  right  which  could  not 
bo  taken  away  by  any  subsequent  statute. 
Replying  to  this  contention,  the  court  said 
(p.  38,  Pac.  p.  145): 

"But  it  is  not  necessary  to  decide  this 
point.  The  act  of  1869  having  declared  cer- 
tain property  'common  property,'  did  not 
make  provision  for  the  disposal  of  such  prop- 
erty upon  the  death  of  either  spouse,  as  was 
done  by  later  laws  on  the  same  subject;  but 
we  think  that,  without  anything  further 
than  was  contained  in  that  act,  the  courts  of 
the  territory  would  have  been  bound  to  ad- 
minister upon  such  property,  after  the  death 
of  husband  or  wife,  according  to  the  estab- 
lished rules  of  those  states  and  countries 
where  common  or  community  property  laws 
had  existed.  The  first  and  cardinal  of  such 
rules  was  that  the  community  was  dissolved 
by  the  decease  of  either  spouse;  next  the 
right  of  disposal  in  either  spouse  was  ended; 
and,  third,  the  property  became  vested  by 
moieties  in  the  survivor  and  the  children. 
Therefore,  upon  the  death  of  Mrs.  Hill,  in 
1883,  even  if  the  act  of  1860  was  the  only 
law  applicable  to  this  land,  the  right  of  the 
husband  to  dispose  of  the  whole  estate  ter- 
minated." 

In  the  subsequent  case  of  Uahie  y.  Whit- 
taker,  10  Wash.  650,  39  Pac.  172,  the  provi- 
sions of  the  law  of  1869  were  again  consid- 
ered. Land  had  been  purchased  on  Aug^t  10, 
1871,  by  one  Mabie,  with  community  funds, 
during  the  radstence  of  the  act  of  1869.  While 
Mabie  held  the  legal  title,  the  legislature  re- 
pealed the  act  of  1869,  and  on  November  29, 
1871,  an  act  wa«  approved  which,  in  {  12, 
provided  that  the  husband  should  have  the 
management  of  all  the  common  property,  but 
should  not  have  the  right  to  sell  or  encum- 
ber real  estate  without  the  joinder  of  his 
wife.  By  {  22  it  was  provided  that  common 
property  should  be  partnership  property,  and 
that  the  share  of  the  wife  should  be  one  half 
[40S]thereof,  and  should  be  to  *her  and  her  heirs 
forever.  On  October  25, 1874,  after  the  death 
of  his  wife  leaving  issue,  Mabie  executed  a 
deed  purporting  to  convey  all  of  the  land  to 
one  Hallett.  Ejectment  was  brought  by  the 
surviving  child  to  be  let  into  possession  of 
the  land  as  tenant  in  common,  etc.  It  was 
contended  for  the  defendants,  that  whatever 
the  nature  of  the  interest  of  Mrs.  Mabie  in 
the  land,  the  right  of  Mabie  under  the  act 
of  1869,  in  force  when  the  land  was  pur- 
chased and  title  taken  by  Mabie,  to  convey 
the  entire  title,  could  not  be  impaired  by  sub- 
sequent legislation.  The  court,  however, 
said  (p.  658,  Pac.  p.  173) : 

"But,  leaving  out  of  consideration  all  ques- 
tion as  to  whether  he  could  only  exercise  such 
right  while  his  wife  was  living,  and  could 
not  convey  the  entire  title,  under  the  former 
law,  after  her  death,  and  cut  off  her  heirs, 
we  think  the  subsequent  act  took  away  his 
power  to  do  so.  It  was  immaterial  whether 
the  record  title  to  the  community  lands  stood 
in  the  name  of  the  husband  or  of  the  wife,  or 
of  both  of  them,  when  considered  with  refer- 
ence to  the  power  of  the  legislature  to  au- 
thorize either  or  both  of  them  to  convey.  The 
leeislature  could  as  well  have  provided  that 
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the  wife  could  convey,  as  the  husband ;  and 
if  it  had  power  to  say  that  either  could  dis- 
pose of  the  community  interest  of  the  other, 
it  could  say  that  neither  could  do  so.  Chang- 
ing the  manner  of  the  conveyance  did  not 
alter  the  status  of  ownership.  It  could  not 
make  the  interest  of  either  spouse  in  com- 
munity lands  greater  or  less.  Furthermore, 
prior  to  the  conveyance  to  Hallett  the  com- 
munity in  question  had  been  dissolved  by  the 
death  of  the  wife,  and  at  the  time  of  her 
death  the  law  of  1871,  relating  to  the  descent 
of  community  property,  was  in  force.  Sec- 
tion 22,  p.  73  (Abbot,  Real  Prop.  Stat  p. 
478),  provided  that:  'The  common  properly 
being  partnership  property,  the  wife's  share 
shall  be  one  half  thereof  and  shall  be  hers 
and  her  heirs  forever;  and  her  share  of  the 
common  property  may  be  increased  so  as  to 
be_  more  than  one  half,  by  the  wife's  com- 
pliance with  the  provisions  of  section  five  of 
this  act' " 

In  the  course  of  the  opinion,  discussing  and 
overruling;  a  further  contention,  based  upon 
the  common  law,  that  Mabie  and  wife  held 
the  land  in  question  as  joint  tenants  with  a 
right  of  survivorship,  the  court  said  (p.  669, 
Pac.  p.  173)  : 

*"Theact  of  1869  did  not  fix  the  status  of[493i 
such  property,  other  than  to  declare  it  to  be 
common  property,  and  made  no  provision  for 
its  descent.  Nor  was  there  at  that  time,  nor 
for  some  time  thereafter,  any  express  legis- 
lative recognition  of  estates  in  joint  tenancy. 

"The  sUtute  of  1871  did  not  undertake  t6 
devest  any  right  which  had  become  vested. 
Mabie,  receiving  this  conveyance  tinder  the 
act  of  1869,  thereby  became  the  owner  of  an 
undivided  one-half  interest  in  the  land,  and 
his  wife  therby  became  the  owner  of  the  other 
half.  Her  right  was  as  much  a  vested  right 
aa  his.  Under  the  weight  of  authority,  the 
legislature  had  power  to  change  the  law  of 
descent,  and  could  take  away  the  right  of 
survivorship,  as  to  estates  in  joint  tenancy, 
and  make  the  same  applicable  to  lands  (J- 
ready  acquired.  Cooley  Const  Lim.  (5th  ed. 
440,  441 ;  Freeman  Cotenancy  &  Parta.  i  36,. 
and  cases  cited  by  each ;  also  MiUer  v.  Deti- 
nett,  6  N.  H.  109.  Section  22,  aforesaid,  is 
substantially  a  statute  of  descent.  It  has 
the  technical  and  apt  words  of  such  a  statute, 
'hers  and  her  heirs  forever,'  which  indicate 
the  legislative  intent.  There  was  also  a  gen- 
eral statute  of  descent  in  force,  which  could 
more  logically  be  applied  to  community  es- 
tates than  could  the  doctrine  of  joint  ten- 
ancy. Laws  1862,  p.  261 ;  Abbot,  Real  Prop. 
Stat.  pp.  375-378.  Subsequently,  another 
act  was  passed  to  regulate  the  descent  of  real 
property.  Laws  1876,  p.  66.  Section  2  pro- 
vided: 'Upon  the  death  of  husband  and 
wife,  the  whole  of  the  community  property, 
subject  to  the  community  debts,  shall  go  to 
the  survivor.'  This  statute  continued  in 
force  until  November,  1879,  when  an  act  was 
passed  (Laws  1879,  p.  77),  8  13  of  which  was 
as  follows:  'In  case  no  testamentary  dispo- 
sition shall  have  been  made  by  the  deceased 
husband  or  wife  of  his  or  her  half  of  the 
community  property,  it  shall  descend  equally 
to  the  legitimate  issue  of  his,  her,  or  their 
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bodiea.  If  tliere  be  no  issue  of  said  deceased 
living,  or  none  of  their  representatives  liv- 
ing, then  the  said  community  property  shall 
all  pass  to  the  survivor  subiect  to  the  coin- 
munity  debts,  and  to  the  exclusion  of  collat- 
eral heirs,  the  family  allowance,  and  the 
[404}charg«8  and  expenses  of  administration.'  *In 
neither  of  these  acts  were  community  lands 
referred  to  as  being  held  in  joint  tenancy, 
and  the  only  reference  of  the  kind  thereto  is 
contained  in  the  act  aforesaid,  passed  in  1885, 
subsequent  to  all  of  them." 

Next  discussing  the  jproposition  that  a 
partnership  was  not  a  joint  tenancy,  the 
court,  after  calling  attention  to  the  fact  that 
by  the  act  of  1871  provision  was  made  for 
the  descent  of  the  wife's  share  in  community 
property,  thus  cutting  off  the  husband's  right 
of  succession  as  survivor,  concluded  on  that 
branch  of  the  case  as  follows  (p.  662,  Pac. 
p.  176)  : 

"We  know  of  no  instance,  judicial  or  other- 
•wise,  where  such  doctrine  of  joint  tenancy 
has  been  recognized  or  applied,  in  the  his- 
tory of  the  state  and  territory,  and*none  has 
been  called  to  our  attention.  We  are  of  the 
opinion  that  the  universal  belief  and  course 
of  acting  has  been  contrary  thereto,  and  that 
the  ri^ht  of  taking  by  survivorship  has  at 
no  time  existed,  as  to  community  lands,  here, 
except  under  the  statute  of  1876,  providing 
for  such  descent" 

The  rule  announced  in  the  foregoing  cases 
was  reiterated  in  the  opinion  delivered  in  the 
ease  at  bar,  it  being  held  that  Bacon  did  not 
become  the  sole  owner  of  the  property  in 
question  by  the  purchase  in  1877,  but  that 
it  became  and  continued  community  property 
■o  long  OS  the  community  existed,  and  that 
the  descent  of  such  property  was  snbject  to 
regulation  at  will  by  the  legislature. 

Now,  it  cannot  in  reason  be  denied  that  the 
decisions  from  which  we  have  just  quoted 
held  that  the  purpose  of  the  legislature  of 
Washington,  whether  territorial  or  state,  in 
the  creation  of  community  property,  was  to 
adopt  the  features  essentially  inhering  in 
what  is  denominated  the  community  system 
— that  is,  that  property  acquired  during  mar- 
riage with  community  funds  became  an  ac- 
quetof  the  community,  and  not  the  sole  prop- 
erty of  the  one  in  whose  name  the  property 
was  brought,  although  by  the  law  existing 
at  the  time  the  husband  was  given  the  man- 
agement, control,  and  power  of  sale  of  such 
property.  This  right  being  vested  in  him, 
not  because  he  was  the  exclusive  owner,  but 
because  by  law  he  was  created  the  agent  of 
the  community.  The  proceeds  of  the  prop- 
[496]erty  when  'sold  by  him  becoming  an  acquet  of 
the  community,  subject  to  the  trust  which 
the  statute  imposed  upon  the  husband,  from 
the  very  nature  of  the  property  relation  en- 
gendered by  the  provision  for  the  community. 

The  argument  of  the  plaintiff  in  error 
then  comes  to  this:  That  although  the  stat- 
utes of  the  territory  of  Washington,  which 
were  continued  in  force  within  the  state  on 
the  organization  of  the  state  government, 
have  been  construed  by  the  state  court  con- 
trary to  the  view  now  urged  upon  this  court, 
nevertheless  this  court  should  disregard  such 
judicial  construction  and  treat  the  statutes 
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as  conferring  rights  which  the  highest  tri- 
bunal of  the  state  has  held  never  arose  from 
them.  It  is  claimed  that  where  a  contract 
is  asserted  to  have  been  impaired  by  a  subse- 
quent statute  it  is  the  duty  of  this  court  to 
determine  for  itself  the  nature  and  extent  of 
the  contract,  where  the  subsequent  legisla- 
tion has  been  by  the  decision  of  the  court 
held  operative  upon  or  enforced  against  the 
alleged  contract  rights.  The  doctrine  is  ele- 
mentary, but  the  principle  which  it  embodies 
is  subject  to  a  well-settled  qualification, 
which  is,  that  where  it  is  asserted  that  a  con- 
tract has  been  entered  into  on  tbe  faith  of 
the  state  laws,  existing  at  the  time  when  it 
was  made,  the  construction  of  such  laws, 
which  was  settled  at  the  time  of  the  making 
of  the  contract,  by  the  court  of  last  resort 
of  the  state,  will  be  adopted  and  applied  by 
this  court  in  considering  the  nature  of  the 
contract  right  relied  upon.  "This  rule,  how> 
ever,  it  is  argued,  is  not  applicable  in  this 
case,  because  it  is  said  that  all  the  decisions 
of  the  supreme  court  of  Washington  re- 
ferred to  were  announced  since  the  contract 
of  purchase  by  the  husband  was  made,  and 
therefore  the  interpretation,  which  these  de- 
cisions expound,  cannot  be  considered  oa  hav- 
ing entered  into  and  formed  a  part  of  the 
contract,  since  they  were  not  in  existence 
when  the  contract  was  made.  From  this  it 
is  argued  that  the  decisions  in  question  do 
not,  therefore,  relieve  this  court  of  the  duty 
of  interpreting  for  itself,  as  a  matter  of  first 
impression,  the  laws  of  the  territory  or  of 
the  state  of  Washington  which  are  here  in- 
volved, and  upon  the  faith  of  which,  it  is  as- 
serted, the  obligations  arising  froa  the  con- 
tract took  being. 

While,  abstractly  considered,  the  propo- 
sition is  conceded,  it.'is  not  apposite  to  thr[496} 
controversy  here  presented.  The  rule  is  sub- 
ject to  a  limitation  which  is,  that  where 
state  decisions  have  interpreted  state  laws 
governing  real  property  or  controlling  rela- 
tions which  are  essentially  of  a  domestic  and 
state  nature,  in  other  words,  where  the  state 
decisions  establish  a  rule  of  property,  this 
court  when  called  upon  to  interpret  the  state 
law  will,  if  it  is  possible  to  do  so,  in  the  dis- 
charge of  its  duty,  adopt  and  follow  the  set- 
tled rule  of  construction  affixed  by  the  state 
court  of  last  resort  to  the  statutes  of  the 
state,  and  thus  conform  to  the  rule  of  prop- 
erty within  the  state.  It  is  undoubted  that 
this  rule  obtains,  even  although  the  decision* 
of  the  state  court,  from  which  the  rule  of 
property  arises,  may  have  been  for  the  first 
time  announced  subsequent  to  the  period 
when  a  particular  contract  was  entered  into. 
Burgess  v.  Seligman,  107  U.  S.  20,  34,  27  L. 
ed.  359,  365,  2  Sup.  Ct.  Rep.  10;  Miller  v. 
Ammon,  145  U.  S.  423,  36  L.  ed.  761,  12  Sup. 
Ct.  Rep.  884. 

Applying  the  principle  just  stated  to  the 
case  before  us,  we  feel  no  hesitation  in  con- 
struing the  contract  of  purchase,  which  is 
here  in  question,  in  accordance  with  the  na- 
ture and  extent  of  community  property,  as 
settled  by  the  decisions  of  the  supreme  court 
of  Washington,  interpreting  the  laws  which 
were  in  existence   when   the   purchase  was 
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made.    ObWoosly,    the    reasoning'  of    the 
plaintiff  in  error,  upon  which  the  assump- 
tion that  community  property  bought  dur- 
ing the  existence  of  the  act  of  1873  was  sole- 
ly the  property  of  the  husband,  involves  not 
only  a  contradiction  in  terms,  but  invokes  at 
the  hands  of  this  court,  in  order  to  over- 
throw the  rule  of  property  in  the  state  of 
Washington,  an  interpretation  of  the  stat- 
utes of  that  state  which  is  not  only  confus- 
ing, but  self-destructive.  It  cannot  be  doubt- 
ed, under  the  text  of  the  act  of  1873,  the 
property  relations  of  husband  and  wife  were 
controlled  by  what  is  denominated  the  com- 
munity system,  and  that  in  consonance  there- 
with the  statute  referred  to  treated  property 
acquired  during  marriage  with   community 
money  as  community  or  common  property. 
Although    this   is    patent,  the  argument  is 
that  the  provision  in  the  statute  giving  the 
administration-and  disposition  of  tue  com- 
munity property  to  the  husband  operated  to 
destroy  the  community  system  and  render  it 
impossible,  under  the  statute,  for  community 
[M7]or   common   property   'to  exist.     In   other 
words,  the  interpretation  relied  upon  asked 
us  to  say  that  because  of  a  provision  which 
simply  pointed  out  how  common  property 
should  be  administered,  it  resulted  thav  there 
was  no  common  property  to  be  adminstered. 
This  would  be  but  to  declare  that  the  statute 
brought  about  a  result  which  was  contrary  to 
its  express  language,  providing  for  the  ex- 
istence of  the  community  system.    It  is  a 
misconception  of  that  system  to  suppose  that 
because  power  was  vested  in  the  husband  to 
lispose  of  the  community  acquet  during  mar- 
•iage,  as  if  it  were  his  own,  therefore  by  law 
-.he  community  property  belonged  solely  to 
'.he  husband.    The  conferring  on  the  has- 
nand  the  legal  agency  to  administer  and  dis- 
oose  of  the  property  involved  no  n^ation  of 
;he  community,  since  the  common  ownership 
vould  attach  to  the  result  of  the  sale  of  the 
property.     As  the  property  in  question  had 
lot  been  sold  by  the  husbana,  but  on  the  con- 
'.rary  was  held  by  him  at  the  date  of  the 
leath  of  the  wife,  no  question  is  presented 
in  this  record  of  the  nature  and  scope  of  his 
tuthority  during  the  existence  of  the  mar- 
riage, and  we  intimate  no  opinion  on  that 
tubject. 

We  have  been  cited  to  a  decision  of  the 
supreme  court  of  California  {Spreokel*  r. 
SpreckeU,  116  Cal.  339,  36  L.  R.  A.  407,  48 
Pac.  228 ) ,  construing  an  act  somewhat  simi- 
lar to  the  Washington  act  of  1873,  which  it 
is  claimed  is  in  conflict  with  the  views  enun- 
Mated  by  the  courts  of  Washington  in  deter- 
nining  the  proper  construction  of  the  stat- 
ite  of  1873  and  the  nature  of  an  estate  vest- 
id  in  a  husband  by  virtue  of  that  act.  But 
.he  case  referred  to  involved  only  the  valid- 
ly of  the  exercise  by  a  husband,  during  the 
existence  of  a  community,  of  the  power  of 
dominion  and  control  over  the  community 
property,  and  the  right  of  the  legislature  to 
modify  such  authority  and  control  with  re- 
spect to  prior  acquired  community  property. 
\Ve  are  therefore  unable  to  perceive  the  per- 
tinency of  that  decision  to  the  question  aris- 
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ing  for  determination  on  this  record,  and  yn 
need  not  therefore  review  or  consider  it. 

There  being  no  error  in  the  judgment  of 
the  Supreme  Court  of  the  State  of  Washing* 
ton,  that  judgment  is  affirmed. 


•BALTIMORE  ft  OHIO  SOUTHWESTERN l«»8J 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

WILLIAM  VOIOT. 

(See  8.  C.  Beporter's  ed.  498-621.) 

Carriers — express  messenger  as  passenger^ 
publio  policy  as  to  contracts  limiting  !(•• 
biliti/  for  negligence. 

An  express  messenger  occnp^lng  an  express  car. 
In  charge  of  express  matter.  In  pursuance  of 
a  contract  between  tbe  railroad  company  and 
the  express  company.  Is  not  a  passenger  with- 
in the  meaning  of  the  rale  of  public  policy 
which  denies  the  validity  of  contracts  limit- 
ing tbe  liability  of  a  carrier  to  a  passenger 
for  negligence,  and  cannot  recover  of  tbe  rail- 
road company  for  Injuries  sostalned  In  a  colli- 
sion, where  tbe  contract  between  tbe  compa- 
nies exempts  tbe  railroad  company  from  sneb 
liability,  while  his  own  contract,  volnntarlly 
entered  Into  as  a  condition  of  employment, 
assumes  all  aach  risks  and  stipulates  tbat  ha 
will  indemnify  and  bold  his  employer  harm- 
lesa  from  all  liability  for  such  acddoit  or  In- 
jury. 

[No.  88.] 

Argued   December   20,   tl.    1899.    Decided 
February  t6,  1900. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  asking  if  an  express  messenger 
is  a  passenger  within  a  rule  which  prevent* 
exemption  of  liability  for  negligence.  An- 
swered in  the  negative. 


NoTS. — At  to  contracts  ewempting  oorHan 
from  UaWity  for  negligence, — see  note  to  Cf>\' 
cage.  M.  ft  St.  P.  B.  Co.  v.  Sloan.  42  L.  ed.  U. 
S.  668. 

.1*  to  Umttatlon  of  UabtUty  by  oarrters  for 
iufuriet  to  passengers  and  baggage, —  see  not* 
to  Clark  T.  Oeer,  S2  C.  C.  A.  301. 

Kwpress  messengers  as  passengers. 

.  An  express  agent  or  a  newsboy  permitted  to 
ride  under  a  contract  without  paying  fare  ti 
regarded,  according  to  the  weight  of  anthorlty. 
as  an  ordinary  passenger,  and  the  carrier  is 
liable  for  any  Injury  caused  to  such  person  by 
tbe  negligence  of  the  carrier's  employees.  Teo- 
mans  v.  Contra  Costa  Steam  Nav.  Co.  44  Cal. 
71. 

A  railroad  company  which  undertakes  to 
carry  an  express  messenger  In  a  car  provided 
by  It  for  the  use  of  tbe  express  company  Is 
bound  to  use  every  reasonable  precaution  to 
carry  bim  safely.  Fordyce  v.  Jackson,  56  Ark. 
S04.  20  8.  W.  528,  697. 

An  express  messenger  In  accepting  his  em- 
ployment assumes  the  risk  of  accident  Incident 
to  the  nature  of  the  business,  but  not  tbe  risk 
resulting  from  negligence  In  tbe  management 
of  its  trains  by  n  railroad  company  which  was 
carrylns  bIm  under  a  contract  with  the  express 
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Statement  by  Mr.  Justice  Shlraat 
L99]    *The  following  statement  and  question  were 
certified  to  this  court  by  the  judges  of  the 
circuit  court  of  appeals  for  the  sixth  cir- 
cuit: 

"This  was  an  action  brought  by  William 
Voigt,  the  defendant  in  error,  against  the 
Baltimore  &  Ohio  Southwestern  Railway 
Cktmpany,  the  plainti£f  in  error,  to  recover 
for  damages  sustained  by  him  in  consequence 
of  a  collision  between  two  trains  of  the 
plaintiff  in  error,  upon  one  of  which — a  fast 
passenger  train — he  was  riding  at  the  time 
of  the  accident.  He  was  an  express  messen- 
ger riding  in  a  car  which  was  set  apart  for 
the  use  of  the  United  States  Express  Com- 
pany, and  occupied  by  that  company  for  its 
purposes  under  a  contract  between  the  ex- 
press company  and  the  railway  company. 
The  plaintiff  alleged  in  his  petition  that  be 
was  traveling  as  a  passenger  for  hire  on  one 
of  the  defendant's  trains,  being  an  express 
messenger  on  said  train.  In  fact,  he  was 
upon  said  train  only  by  virtue  of  his  employ- 
ment as  express  messenger  of  his  company 
and  the  above-mentioned  contract  between 
his  company  and  the  railway  company.  The 
answer  of  the  railway  company  set  up  two 
grounds  of  defense.  The  first  admitted  that 
Voigt  was  an  express  messenger  on  its 
train,  but  denied  that  he  was  traveling  as  a 
passenger  for  *hire.  The  railway  company 
also  admitted  that  on  the  occasion  of  the  in- 1 
jury  complained  of,  the  train  on  which  he 


was  riding  came  into  collision  with  anouier 
of  its  trains,  and  that  in  the  collision  Voigt 
sustained  injuries.  The  second  ground  of 
defense,  inasmuch  as  it  sets  out  the  specific 
matter  in  controversy,  is  here  set  forth  in 
detail : 

*"  'For  a  second  and  separate  defense  the[500] 
railway  company  answered  that  on  the  day 
in  question  it  was,  and  had  for  a  long  time 
prior  thereto  been,  a  corporation  under  the 
laws  of  Ohio,  engaged  in  the  operation  of  it* 
railroad  from  Cincinnati  to  St  Louis  and 
other  places,  and  was  so  engaged  at  the 
time  of  the  collision  referred  to;  and  that 
on  the  1st  day  of  March,  1895,  it  entered 
into  a  contract  with  the  United  States 
Express  Company,  a  joint-stock  company 
duly  authorized  by  law  to  carry  on  the 
express  business  and  to  enter  into  such 
contract;  and  that  by  said  contract  it  was 
agreed  between  the  express  company  and 
the  railway  company,  among  other  things, 
that  the  railway  company  would  furnish 
for  the  express  company,  on  the  railway 
company's  line  between  Cincinnati  and  St. 
Louis,  cars  adapted  to  the  carriage  of  such 
express  matter,  as  the  express  company  de- 
sired to  have  transported  over  said  line; 
and  that  it  was  part  of  said  contract 
that  one  or  more  employees  of  said  ex- 
press company  should  accompany  said 
goods  in  said  cars  over  the  said  line  of  said 
railroad,  and  for  such  purpose  should  be  trans- 
ported in  said  cars  free  of  charge;  and  that 


company.    Pennsylvania  Co.  v.  Woodwortb,  26 
Ohio  St.  585. 

But  a  person  acting  In  tbe  dual  capacity  of 
express  messenger  and  ba^ageman  under  an 
arrangement  between  the  railroad  company  and 
the  express  company,  who  was  required  by  the 
nature  of  hia  employment  to  occupy  a  place  In 
the  baggage  and  express  car,  was  not  entitled 
to  the  rights  of  a  passenger,  and  cannot  re- 
cover In  an  action  against  the  railroad  company 
{or  Injuries  occasioned  by  the  negligence  of  Its 
employees.  Baltimore  A  O.  R.  Co.  v.  McCamey, 
12  Ohio  C.  C.  543. 

And  a  party  who  Is  not  In  the  employ  of 
tbe  express  company,  riding  In  the  express  car, 
attempting  to  learn  the  route  and  assisting  the 
messenger.  Is  not  entitled  to  tbe  rights  of  a 
passenger.  Union  P.  B.  Co.  v.  Nichols,  8  Kan. 
&0.'i.  12  Am.  Kep.  475. 

Tbe  carrier  Is  liable  to  an  express  messenger 
for  Injuries  occasioned  by  the  negligence  of  Its 
employees,  although  tbe  express  company  has 
reiensed  tbe  carrier  and  guaranteed  against  any 
iinbllity  for  damage  to  Its  agents.  Kenney  v. 
New  York  C.  *  D.  R.  R.  Co.  125  N.  Y.  422,  26 
N.  E.  626 :  Drewer  v.  New  York,  L.  E.  ft  W.  R. 
Co.  124  N.  Y.  .19,  11  L.  B.  A.  483,  26  N.  E.  324. 

So.  where  the  contract  was  that  the  carrier 
assumed  no  liability.  Blair  v.  Erie  R.  Co.  66 
N.  Y.  313,  23  Am.  Rep.  55. 

Such  a  contract,  to  be  binding  upon  the  mes- 
senger, must  be  brought  to  his  notice.  Thus, 
In  Chamberlain  v.  Pterson,  59  U.  S.  App.  55, 
87  Fed.  Rep.  420.  31  C.  C.  A.  157,  It  was  held 
tbnt  an  express  messenger  was  not  bound  by  a 
contract  between  a  railway  company  and  the 
express  company,  by  which  he  was  to  be  con- 
sidered an  employee  of  the  former,  and  was  to 
be  accorded  free  transportation  at  his  own  risk, 
where  be  bad  no  knowledge  of  the  provisions 
of  the  contract  and  had  not  acquiesced  tn  Its 
terms. 
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A  railroad  company  has  the  right,  in  taking 
an  express  company  and  Its  business  and  em- 
ployees upon  Its  road,  to  make  a  contract  that 
It  shall  not  be  liable  tor  the  negligence  of  Its 
employees ;  and  such  a  contract  Is  binding  upon 
an  express  messenger  who.  In  his  contract  of 
employment,  assumes  the  risk  of  all  Injuries 
occasioned  by  the  negligence  of  any  corpora- 
tion operating  any  railroad.  Blank  r.  Illinois 
C.  R.  Co.  182  III.  332,  65  N.  B.  832. 

This  Is  the  doctrine  laid  down  In  the  prin- 
cipal case,  and  Is  In  exact  accord  with  two  de- 
cisions of  tbe  Indiana  supreme  court  upon  an 
almost  incidental  state  of  facts.  Louisville,  N. 
A.  te  C.  R.  Co.  V.  Keefer,  146  Ind.  21,  38  L.  R. 
A.  93,  44  N.  E.  796;  Pittsburgh.  C.  C.  A  St. 
L.  R.  Co.  V.  Mahoney,  148  Ind.  196.  40  L.  R.  A. 
101,  46  N.  B.  917,  47  N.  E.  464. 

But  a  railroad  company  cannot  enforce  a 
contract  between  a  messenger  and  an  express 
company  that  the  railroad  company  shall  not 
be  held  liable  for  accidental  Injuries  to  the 
messenger,  where  the  railroad  company  had  no 
knowledge  of  the  existence  of  such  a  contract. 
Louisville,  N.  A.  «  C.  R.  Co.  v.  Keefer,  146  Ind. 
21,  38  L.  R.  A.  93.  44  N.  E.  796. 

A  contract  between  a  railroad  company  and 
an  express  messenger,  the  holder  of  a  season 
ticket  giving  him  all  tbe  rights  of  a  passenger, 
by  which  he  assumes  the  risk  resulting  from 
riding  tn  baggage  cars.  In  consideration  of  be- 
ing permitted  to  ride  there  to  conduct  the  ex- 
press business.  Is  a  valid  and  sufficient  defense 
to  an  action  against  the  railroad  company  lor 
Injuries  to  which  bis  presence  In  the  ba«;gage 
car  contributed.  Bates  v.  Old  Colony  R.  Co. 
147  Mass.  255,  18  N.  E.  638. 

Under  such  a  contract  the  messenger  assumes 
the  risk  of  all  Injuries  received  while  riding  la 
the  baggage  car.  even  though  his  presence  In  tbe 
car  did  not  contribute  to  such  Injuries.  Hosmer 
V.  Old  Colony  R.  Co.  156  Mass.  506.  31  N.  B.  652. 
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it  WM  farther  provided  in  said  contract  that 
tike  expreaa  company  should  protect  the  rail- 
way company  and  hold  it  harmless  from  all 
liability  the  railway  company  might  be  un- 
der to  employees  of  the  express  company  for 
injury  they  might  sustain  while  being  trans- 
ported by  the  railway  company  over  its  line 
for  the  purpose  aforesaid,  whether  the  in- 
juries were  caused  by  negligence  of  the  rail- 
way company  or  its  employees,  or  otherwise. 
The  railway  company  further  averred  that, 
pursuant  to  said  contract  with  the  express 
company,  it  placed  upon  its  line  of  railroad 
for  said  express  company  certain  cars  known 
as  express  cars;  and  that  it  was  hauling  one 
of  said  cars  on  one  of  its  trains  on  the  30th 
of  December,  1896,  at  the  time  said  collision 
occurred;  and  that  prior  to  the  time  of  the 
accident  Voigt  had  made  application  to  the 
express  company  in  writing  for  employment 
by  it  as  an  express  messenger;  and  that  in 
pursuance  to  said  application  he  was,  prior 
to  and  at  the  time  of  the  collision,  employed 
by  the  express  company  under  a  contract  in 
writing  bistween  him  and  it,  by  the  terms 
whereof  he  did  assume  the  risk  of  all  acci- 
I501]denta  and  'injuries  that  he  might  sus- 
tain in  tJie  course  of  his  said  employment, 
whether  occasioned  by  negligence  and 
whether  resulting  in  death  or  otherwise, 
and  did  undertake  and  agree  to  indemnify 
and  hold  harmless  the  said  express  com- 
pany from  any  and  all  claims  that  might 
be  made  against  it  arising  out  of  any  claim 
or  recovery  on  his  part  for  any  damages 
sustained  by  him  by  reason  of  any  injury, 
whether  such  injury  resulted  from  negli- 
gence or  otherwise,  and  did  agree  to  pay 
to  said  express  company  on  demand  any 
•um  which  it  might  be  compelled  to  pay  in 
consequence  of  any  such  claim,  and  did  agree 
to  execute  and  deliver  to  the  corporation 
operating  the  transportation  line  (in  this 
instance  the  railway  company)  upon  which 
he  might  be  injured,  a  good  and  sufficient 
release  under  his  hand  and  seal  of  all  claims, 
demands,  and  causes  of  action  arising  out 
of  any  such  injury  or  connected  with  or 
resulting  therefrom,  and  did  ratify  all 
agreements  made  by  the  express  company 
with  any  transportation  line  (in  this  in- 
stance said  railway  company),  in  which  said 
express  company  had  agreed  or  might  agree 
that  the  employees  of  said  express  company 
should  have  no  cause  of  action  for  injuries 
sustained  in  the  course  of  their  employment 
upon  the  line  of  such  transportation  com- 
pany; and  that  the  said  Voigt  did  further 
agree  to  be  bound  by  each  sttii  every  of  the 
agreements  above  mentioned  as  fully  as  if 
he  were  a  party  thereto.  He  did  agree  that 
his  contract  with  the  express  company 
should  inure  to  the  benefit  of  any  corpora- 
tion upon  whose  line  said  express  company 
should  forward  merchandise  (in  this  in- 
stance the  said  railway  company),  as  fully 
and  completely  as  if  made  directly  with  the 
corporation.  In  said  defense  it  was  further 
set  forth  that  at  the  time  the  plaintiff  sus- 
tained the  injuries  for  which  the  suit  was 
brought  he  was  in  an  express  car  being 
transported  by  the  railway  company  over 
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its  line  from  Cincinnati  to  St.  Lonia,  pum- 
ant  to  said  contract  between  said  eoq>reH 
company  and  the  railway  company,  and  that 
said  Voigt  was  at  the  time  of  the  collision 
upon  said  car  in  pursuance  to  his  contract 
with  said  express  company,  and  not  other- 
wise.' 

"To  this  second  defense  a  demurrer  was 
interposed  by  Voigt  nn  the  ground  that  the 
allegations  therein  did  not  constitute  a  'dc-CSW] 
feuso  to  the  action.  Upon  the  hearing  of 
this  demurrer  it  was  sustained,  and  an  entrj 
was  made  of  record,  finding  the  demurrer 
well  taken.  The  opinion  ol  tiie  court  sus- 
taining the  demurrer  is  published  in  70  Fed. 
Rep.  661.  The  decision  of  the  court  went 
upon  the  ground  that,  lalthough  Voigt  was 
an  express  messenger  riding  upon  an  express 
car  in  the  circumstances  stated,  he  was  a 
passenger  for  hire  and  entitled  to  the  ri<;ht« 
accorded  by  law  to  ordinary  passengers  trav- 
eling by  a  train  of  a  common  carrier,  and, 
furuier,  that  it  was  not  competent  for  the 
railway  company  to  absolve  itself  from  the 
duties  which  rest  upon  a  common  carrier  in 
reference  to  its  passengers.  A  stipulation  in 
writing  was  filed  waiving  a  trial  by  jury, 
and  the  case  was  tried  by  the  court.  The 
finding  of  the  issues  was  in  favor  of  the 
plaintiff,  and  the  damages  were  assessed  at 
the  sum  of  $6,000,  and  judgment  was  there- 
upon entered  that  the  plaintiff  recover  that 
sum,  with  costs.  The  defendant  brings  the 
case  here  on  writ  of  error,  and  assigns  er- 
rors, the  substance  of  which  is  involved  in 
the  ruling  of  the  court  below  sustaining  the 
demurrer  to  the  second  defense  of  the  an- 
swer of  the  defendant;  and  the  controversy 
here  involves  the  question  whether  in  point 
of  law  a  messenger  of  an  express  company, 
occupying  a  car  of  a  railway  company  as- 
signed to  an  express  company  for  the  prose- 
cution of  its  business  under  a  contract  fixing 
the  relations  of  the  railway  company  and  the 
express  company  which,  for  the  considera- 
tion shown  by  the  contnict,  absolves  the  rail- 
way company  from  the  consequence  of  its 
negligence  to  the  express  company  and  its 
employees,  and  to  which  the  employee  agrees 
upon  entering  the  service  of  the  express 
company,  stands  in  the  ordinary  relation 
of  a  common  carrier  of  passengers  for 
hire  to  the  employee  of  the  express  com- 
pany. The  rule  is  undoubtedly  well  set- 
tled that  a  railway  company  standing 
in  the  relation  of  a  common  carrier  to  a 
passenger  for  hire  cannot  absolve  itself  from 
liability  or  the  consequences  of  its  negli- 
gence in  carriage,  but  the  members  of  the 
court  are  in  doubt  whether  the  defendant  in 
error  comes  within  the  rule  above  men- 
tioned, and  therefore  upon  the  foregoing 
statement  of  fact  it  is  ordered  that  the 
following  question  be  certified  to  the  Su- 
preme Court  of  the  United  States  for  its  in- 
struction: 

"Qtieation. 

*"A    railroad   company   engaged  as  com-[50S] 
mon  carrier  in  the  business  of  transporting 
passengers  and  freight  for  hire  entered  into 
a  contract  in  writing  with  an  express  com- 
pany authorized  by  Taw  to  do  and  actually 
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doing  Um  biuiness  known  as  express  busi- 
ness, by  which  contract  the  railroad  com- 
pany agreed,  solely  upon  the  considerations 
and  terms  hereinafter  mentioned,  to  furnish 
for  the  exclusive  use  of  such  express  com- 
pany, in  the  conduct  of  its  said  express  busi- 
ness over  said  railway  company's  lines,  cer- 
tain privileges,  facilities,  and  express  cars 
to  be  used  and  employed  exclusively  by  said 
express  company  in  Uie  conduct  of  such  ex- 
press business;  and  to  transport  said  cars 
and  contents,  consisting  of  express  matter, 
in  its  fast  passenger  trains,  together  with 
one  or  more  persons  in  charge  of  said  express 
matter,  Icnown  as  express  messengers,  for 
that  purpose  to  be  allowed  to  ride  in  said 
express  cars;  to  transport  such  express  mes- 
sengers for  the  purposes  and  under  the  cir- 
cumstanceo  aforesaid  free  of  charge.  And 
by  said  contract  it  was  agreed  on  the  part 
of  said  express  company  to  pay  said  railroad 
company  lor  such  privileges  and  facilities, 
and  for  the  furnishing  and  use  of  said  ex- 
press car  or  cars,  and  for  such  transporta- 
tion thereof,  a  compensation  named  in  said 
contract;  and  by  which  contract  it  was  fur- 
ther agreed  by  the  express  company  to  pro- 
tect the  railroad  company  and  hold  it  harm- 
less from  all  liability  it  might  be  under  to 
employees  of  the  express  company  for  any  in- 
juries sustained  by  them  while  Iieing  so 
transported  by  said  railroad  company, 
whether  the  injuries  were  caused  by  negli- 
gence of  the  railroad  company  or  its  employ- 
ees, or  otherwise.  A  person  made  applica- 
tion to  said  express  company  in  writing  to 
be  employed  by  it  as  express  messenger  on 
the  railroad  of  the  company  between  which 
and  such  express  company  a  contract  as 
aforesaid  existed;  and  such  applicant, 
pursuant  to  the  application  aforesaid,  was 
<?mplcyed  by  said  express  company  under  a 
contract  in  writing  signed  by  him  and  it, 
whereby  it  was  agreed  between  him  and  such 
express  company  that  he  did  assume  the  risk 
of  all  accident  or  Injury  he  might  sustain 
in  tli,e  course  of  said  employment,  whether 
occasioned  by  n^ligence  or  otherwise,  and 
[504]did  undertalce  and  agree  to  indemnify  *and 
hold  harmless  said  express  companyfromany 
and  all  claims  that  might  be  made  against  it 
arising  out  of  any  claim  or  recovery  on  his 
part  for  any  damages  sustained  by  him  by 
reason  of  any  injury,  whether  such  damage 
resulted  from  negligence  or  otherwise;  and  to 
pay  said  express  company  on  demand  any  sum 
which  it  might  be  compelled  to  pay  in  conse- 
quence of  any  such  claim,  and  to  execute  and 
deliver  to  said  railroad  company  a  good  and 
sufficient  release  under  his  h^nd  and  seal  of 
all  claims  and  demands  and  causes  of  action 
arising  out  of  or  in  any  manner  connected 
with  said  employment,  and  expressly  rati- 
fied the  agreement  aforesaid  between  said  ex- 
press company  and  said  railroad  company. 

"Does  said  railroad  company  assume  to- 
wards such  express  messenger  while  being 
carried  in  the  course  of  his  said  employment 
in  one  of  said  express  cars  attached  to  a  pas- 
senger train  of  said  railroad  company,  pur- 
suant to  the  contracts  aforesaid,  the  ordinary 
liability  of  a  common  carrier  of  passengers 
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for  hire,  so  as  to  render  said  railroad  com- 
pany liable  as  such  to  said  express  messen- 
ger, notwithstanding  the  contracts  aforesaid, 
for  injuries  he  might  sustain  by  reason  of  a 
collision  between  the  train  to  which  said  ex- 
press car  is  attached  and  another  train  of 
said  railroad  company,  caused  by  the  negli- 
gence of  employees  of  the  railroad  com- 
pany?" 

Mr.  Edvrard  Colston  argued  the  cause 
and,  with  Meaars.  Judson  Harmon,  i.  W. 
Ooldsmith,  and  George  Boadley,  Jr.,  filed  a 
brief  for  plaintiff  in  error: 

Voigt  was  not  a  passenger  of  the  railway 
company,  nor  even  its  employee. 

Louisville,  H.  A.  d  C.  R.  Co.  v.  Keefer, 
146  Ind.  21,  38  L.  R.  A.  93,  44  N.  E.  790; 
PitUhurgh,  C.  C.  d  St.  L.  R.  Co.  v.  ilahoney, 
148  Ind.  196,  40  L.  R.  A.  101,  46  N.  E.  917, 
47  N.  E.  464;  Blank  v.  Illinoia  C.  R.  Co.  182 
111.  332,  56  N.  E.  332;  Bates  v.  Old  Colony 
R.  Co.  147  Mass.  255,  18  N.  E.  633;  Bosmer 
V.  Old  Colony  R.  Co.  156  Mass.  506,  31  N.  E. 
662;  Bughson  v.  Richmond  d  D.  R.  Co.  2 
App.  D.  C.  98 ;  Oriswold  v.  New  York  d  Jf.  E. 
R.  Co.  53  Conn.  371.  4  AO.  261. 

The  railroad  company  was  not  a  common 
carrier  of  the  express  company,  itself  a  com- 
mon carrier,  nor  of  the  express  company's 
goods,  nor  of  its  messengers. 

Bank  of  Kentucky  v.  Adams  Exp.  Co.  93 
U.  S.  174,  23  L.  ed.  872;  Express  Cases,  117 
U.  S.  1.  suh  nom.  Memphis  d  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  29  L.  ed.  701,  6  Sup.  Ct. 
Rep.  542,  628. 

There  are  other  cases  in  which  a  railway 
company  performing  a  transportation  serv- 
ice is  not  deemed  to  act  as  a  common  carrier. 

Coup  v.  Wotosfc,  Bt.  L.  d  P.  R.  Co.  56 
Mich.  Ill,  22  N.  W.  215;  Chicago,  M.  d  St. 
P.  R.  Co.  V.  Wallace,  24  U.  S.  App.  689,  66 
Fed.  Rep.  606,  14  C.  C.  A.  257,  30  L.  R.  A. 
161;  Robertson  v.  Old  Colony  R.  Co.  156 
Mass.  626,  31  N.  E.  650. 

Contracts  like  the  one  in  question  have 
been  held  valid  in  the  state  of  Massachu- 
setts. 

Bates  V.  Old  Colony  R.  Co.  147  Mass.  265, 
18  N.  E.  633 ;  Bosmer  v.  Old  Colony  R.  Co. 
156  Mass.  606,  31  N.  E.  652. 

The  same  appears  *to  be  the  law  in  the 
province  of  Ontario. 

Jennings  ▼.  Oramd  Trunk  R.  Co.  15  Ont. 
App.  Rep.  477. 

The  cases  cited  by  the  circuit  court  to 
show  that  an  express  messenger  is  a  passen- 
ger do  not  sustain  that  contention  where 
there  are  contracts  between  the  railway  com- 
pany, the  express  company,  and  the  express 
messenger,  such  as  exist  in  this  case. 

Fordyce  y.  Jackson,  66  Ark.  594,  20  S.  W. 
528,  597;  BUir  v.  Erie  R.  Co.  66  N.  Y.  313, 
23  Am.  Rep.  65 ;  Brewer  v.  Vew  York,  L.  E. 
d  W.  R.  Co.  124  N.  Y.  60,  11  L.  R.  A.  483, 
26  N.  E.  324 ;  Kenney  v.  New  York  C.  d  B. 
R.  R.  Co.  125  N.  Y.  422,  26  N.  E.  626;  Penn- 
sylvania Co.  V.  Woodworth,  26  Ohio  St. 
585;  Kentucky  C.  R.  Co.  v.  Thomas,  79  Ky. 
160,  42  Am.  Rep.  208;  Jones  v.  Bt.  Louis  8. 
W.  R.  Co.  125  Mo.  666,  26  L.  R.  A.  718,  28  S. 
W.  883;  Jennings  v.  Grand  Trunk  R.  Co. 
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15  Ont.  App.  Kep.  477 ;  Ycomana  v.  Contra 
Costa  Steam  y'av.  Co.  44  Cal.  71;  Cleveland, 
C.  C.  <t  St.  L.  It.  Co.  V.  Ketchdm,  133  Ind. 
340,  11)  L.  H.  A.  339,  33  N.  E.  116;  Chamber- 
lain V.  Milwaukee  d-  .11.  R.  Co.  1 1  Wis.  248 ; 
Oulf,  C.  d  8.  F.  It.  Co.  V.  Wilson,  79  Tex. 
371.  11  L.  R.  A.  48G,  15  S.  W.  280. 

Ur.  Cliarlet  BL  Ciat  argued  the  cause 
and,  with  Mr.  Edgar  W.  Ciat,  filed  a  brief 
for  defendant  in  error: 

The  proposition  that  the  rights  ot  an  ex- 
press messenger  are  those  of  an  ordinary 
passenger  for  hire  of  a  common  carrier  is 
■upported  by  an  almost  unanimous  concen- 
sus of  authority. 

Fordyce  v.  Jackson,  56  Ark.  594,  20  S.  W. 
628,  597;  Yeomans  v.  Contra  Costa  Steam 
Kav.  Co.  44  Cal.  71;  Pennsylvania  Co.  v. 
WoodtBorth,  20  Ohio  St.  585;  Blair  y.  Erie 
R.  Co.  66  N.  Y.  313,  23  Am.  Rep.  55;  Brewer 
T.  VetD  York,  L.  E.  d  W.  R.  Co.  124  N.  Y.  59, 
11  L.  R.  A.  483,  26  N.  E.  324;  Kenney  v. 
-Veto  York  C.  d  H.  R.  R.  Co.  125  N.  Y.  422, 
20  N.  E.  626;  Chamberlain  v.ililtoaukee  d 
U.  R.  Co.  11  Wis.  248;  Chamberlain  v.  Pier- 
son,  59  U.  S.  App.  55,  87  Fed.  Rep.  420,  31 
C.  C.  A.  157;  Jennings  v.  Grand  Trunk  R. 
Co.  15  Ont.  App.  Rep.  477 ;  Kentucky  C.  R. 
Co.  V.  Thomas,  79  Ky.  160,  42  Am.  Rep.  208 ; 
Jones  V.  St.  Louis  8.  W.  R.  Co.  125  Mo.  666, 
20  L.  R.  A.  718,  28  S.  W.  883;  Gulf,  C.  d  8. 
F.  R.  Co.  V.  Wilson,  79  Tex.  371,  11  L.  R. 
A.  480,  15  S.  W.  280. 

Hutchinson,  Car.  |§  564,  565;  Ray,  Im- 
posed Duties,  Passengers,  Car.  9;  Am.  & 
Eng.  Enc.  of  Law,  512. 

There  is  an  unbroken  current  of  authori- 
ty to  the  effect  that  a  postal  clerk  is  a  pas- 
senger for  hire. 

Arrowsmith  T.  Nashville  d  D.  R.  Co.  67 
Fed.  Rep.  165;  Oleeson  v.  Virginia  Midland 
R.  Co.  140  U.  S.  436,  35  L.  ed.  458,  11  Sup. 
Ct.  Rep.  859 ;  Beybolt  v.  JVeio  York,  L.  E.  d 
W.  R.  Co.  95  N.  y.  562,  47  Am.  Rep.  75 ;  Vol- 
ton  V.  Western  R.  Corp.  15  N.  Y.  444,  69 
Am.  Dec.  623;  Magoffin  v.  Missouri  P.  R. 
Co.  102  Mo.  540.  15  S.  W.  76;  Mellor  v.  Mis- 
souri P.  R.  Co.  105  Mo.  466,  10  L.  R.  A.  36, 
10  S.  W.  849;  Jones  v.  St.  Louis  8.  W.  R. 
Co.  126  Mo.  666,  26  L.  R.  A.  718,  28  8.  W. 
883;  Hammond  v.  Tior^  Eastern  R.  Co.  6 
S.  C.  N.  S.  130,  24  Am.  Rep.  467;  Bale  v.' 
Grand  Trunk  R.  Co.  60  Vt.  606,  1  L.  R.  A. 
187,  15  Atl.  .300;  Libby  v.  Maine  C.  R.  Co. 
85  Me.  34,  20  L.  R.  A.  812,  26  Atl.  943; 
Louisville  d  N.  R.  Co.  v.  Kingman,  18  Ky. 
L.  Rep.  82,  35  S.  W.  264 ;  Baltimore  d  0.  R. 
Co.  V.  State  use  of  Wiley,  72  Md.  36.  6  L.  R. 
A.  706,  18  Atl.  1107;  Gulf.  C.  d  8.  F.  R.  Co. 
V.  Wilson,  79  Tex.  371,  11  L.  R.  A.  486,  16  S. 
W.  280;  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Kctcham,  133  Ind.  346.  19  L.  R.  A.  339,  33  i 
N.  E.  116:  Norfolk  d  W.  R.  Co.  v.  Shott,  92  ■ 
Va.  34,  22  S.  E.  811 :  Collett  v.  London  d  V.  \ 
W.  R.  Co.  16  Q.  B.  984. 

The  relation  of  an  express  messenger  to 
the  railroad  company  as  a  passenger  for  hire 
of  a  public  or  common  carrier  is  not  changed 
by  his  entering  into  a  contract  releasing 
the  railroad  company  from  liability  for  neg- 
ligence. 
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New  York  C.  R.  Co.  v.  Loekwood,  17  WalU 
376,  21  L.  ed.  639. 

Even  if  the  express  company's  contract 
with  the  railroad  company  were  treated  as 
a  private  contract,  the  express  messenger, 
whose  right  to  ride  on  the  train  was  thereby 
secured,  would  none  the  less  sustain  to  the 
railroad  company  the  relation  of  passenger 
for  hire  to  a  common  carrier. 

Grand  Trunk  R.  Co.  v.  Stevens,  95  U.  S. 
656,  24  L.  ed.  535;  New  York  C.  R.  Co.  v. 
Lookwood,  17  Wall.  357,  21  L.  ed.  627; 
Cleveland,  P.  d  A.  R.  Co.  v.  Curran,  19  Ohio 
St.  1 ;  Liverpool  d  G.  W.  Steam  Co.  v.  Phe- 
nix  Ins.  Co.  129  U.  S.  307,  32  L.  ed.  788,  9 
Sup.  Ct.  Rep.  469;  Inman  v.  South  Carolina 
R.  Co.  120  U.  S.  128,  32  L.  ed.  612,  9  Sup. 
Ct.  Rep.  249 ;  Phcenia  Ins.  Co.  v.  Erie  d  W. 
Transp.  Co.  117  U.  S.  312.  29  L.  ed.  873,  9 
Sup.  Ct  Rep.  750,  1176;  Delaware,  L.  d  W. 
R.  Co.  V.  Ashley,  28  U.  S.  App.  375,  67  Fed. 
Rep.  209,  14  C.  C.  A.  368. 

No  contract  or  consent  whereby  one  per- 
son stipulates  for  immunity  in  unlawfully 
or  negligently  injuring  another  is  invalid. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Spangter,  44 
Ohio  St.  471,  58  Am.  Rep.  833,  8  N.  E.  467 ; 
Louisville  d  N.  R.  Co.  v.  Orr,  91  Ala.  554,  8 
So.  360;  Richmond  d  D.  R.  Co.  v.  Jones,  92 
Ala.  218,  9  So.  276;  Bissong  v.  Richmond  d 
D.  R.  Co.  91  Ala.  514.  8  So.  776;  Little  Rock 
d  Ft.  8.  R.  Co.  V.  Eubanks,  48  Ark.  460,  3  S. 
W.  808;  Johnson  v.  Richmond  d  D.  R.  Co. 
86  Va.  976,  11  S.  E.  829;  Purdy  v.  Rome,  W. 
d  O.  R.  Co.  126  N.  Y.  212,  26  N.  E.  265; 
Hartford  F.  Ins.  Co.  t.  Chicago,  M.  d  8t.  P. 
R.  Co.  36  U.  S.  App.  152,  70  Fed.  Rep.  201, 
17  C.  C.  A.  62,  30  L.  R.  A.  193 ;  Roesner  t. 
Hermann,  10  Biss.  486,  8  Fed.  Rep.  782; 
Miller  v.  Chicago,  B.  d  Q.  R.  Co.  66  Fed.  Rep. 
305,  Affirmed  in  40  U.  S.  App.  448,  76  Fed. 
Rep.  440,  22  C.  C.  A.  264:  Barholt  v. 
Wright,  45  Ohio  St.  177.  12  N.  E.  185 ;  MU- 
ler  V.  Bayer,  94  Wis.  123.  68  N.  W.  869; 
Narramore  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co. 
96  Fed.  Rep.  298,  37  C.  C.  A.  499,  48  L.  R.  A. 
68:  Pope  Mfg.  Co.  v.  Gormully,  144  U,  S. 
224,  36  L.  ed.  414.  12  Sup.  Ct.  Rep.  632: 
Cleveland.  P.  d  A.  R.  Co.  v.  Curran,  19  Ohio 
St.  1,  2  Am.  Rep.  362:  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  427. 
12  L.  ed.  501. 

*Mr.  .Justice  Shiraa  delivered  the  opinion[504] 
of  the  court: 

The  question  we  are  asked  to  answer  is 
whether  William  Voigt,  the  defendant  in 
error,  can  avoid  his  agreement  that  the  rail- 
rood  company  should  not  be  responsible  to 
him  for  injuries  received  while  occupying  an 
express  car  as  a  messenger,  in  the  manner 
and  circumstances  heretofore  stated,  by  *in-[605] 
voking  that  principle  of  public  policy  which 
has  been  held  to  forbid  a  common  carrier  of 
passengers  for  hire  to  contract  against  re- 
sponsibility for  negligence. 

Tlie  circuit  .judcre  thought  the  case  could 
not  be  distinguished  from  the  case  of  Neu; 
York  C.  R.  Co.  v.  Lockirood,  17  Wall.  357.  21 
L.  ed.  627,  where  a  recovery  was  maintiincd 
by  a  drover  injured  while  traveling  on  • 
stock  train  of  the  New  York  Central  Rail- 
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road  Oompaiu'  proceeding  from  Buffalo  to 
Albany,  on  a  jiass  which  certified  that  he  had 
Shipped  Bufiicient  stock  to  give  him  a  ri^ht 
to  pasa  free  to  Albany,  but  which  provided 
tha4  the  acceptanoe  of  the  pass  was  to  be  con- 
sidered a  waiver  of  all  claims  for  damages 
or  injuries  received  on  the  train.  This  court 
held  that  a  drover  traveling  on  a  pass,  for 
the  purpose  of  taking  care  ofhis  stock  on  the 
train,  is  a  passenger  for  hire,  and  that  it  is 
not  lawful  for  a  common  carrier  of  such  pas- 
senger to  stipulate  for  exemption  from  re- 
sponsibility for  the  negligence  of  himself  or 
his  servants.  This  case  has  been  frequently 
followed,  ai^  it  may  be  regarded  as  estab- 
lishing a  settled  rule  of  policy.  Orand 
Trunk  R.  Co.  v.  Stevens,  95  U.  S.  655,  24  L. 
ed.  535;  Liverpool  d  O.  W.  Steam  Co.  v.  Phe- 
nix  Ins.  Co.  129  U.  S.  397,  32  L.  ed.  788,  9 
Sup.  Ct  Rep.  469. 

The  principlee  declared  in  those  cases  are 
salutary,  and  we  have  no  disposition  to  de- 
part from  tiiem.  At  the  same  time  it  must 
not  be  forgotten  that  the  right  of  private 
contract  is  no  small  part  of  the  liberty  of  the 
citi^,  and  that  the  usual  and  most  impor- 
tant function  of  courts  of  justice  is  rather 
to  maintain  and  enforce  contracts  than  to  en- 
able parties  titereto  to  escape  from  their  ob- 
ligation on  the  pretext  of  public  policy,  un- 
less it  clearly  appear  that  they  contravene 
public  right  or  the  public  welfare.  It  was 
well  said  by  Sir  George  Jessel,  M.  R.,  in 
Printing  <£  N.  Registering  Co.  v.  Sampson,  h. 
B.  19  Eq.  466: 

"It  must  not  be  forgotten  that  you  are  not 
to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  being  against 
piAlic  poli^,  because  if  there  is  one  thing 
vfUch  mora  than  another  public  policy  re- 
qnlrea  it  is  that  men  of  full  age  and  compe- 
tent imderstanding  shall  have  the  utmost  lib- 
erty of  contracting,  and  that  their  con- 
tracts, when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  en- 
forced by  oourts  of  justice.  Therefore  you 
[SOB]have  this  paramount  public  'policy  to  con- 
sider,— that  you  are  not  lightly  to  interfere 
with  this  freedom  of  contract." 

Upon  what  principle,  then,  did  the  cases 
relied  on  proceed,  and  are  they  applicable  to 
the  present  one?  They  were  mainly  two. 
First,  the  importance  which  the  law  justly 
attaclies  to  human  lif«  and  personal  safety, 
and  which  therefore  forbids  tn«  relaxation  of 
care  in  the  transportation  of  passengers 
which  might  be  occasioned  by  stipulations 
relieving  the  carrier  from  responsibility. 
This  principle  was  thus  stated  by  Mr.  Jus- 
tice Bradley  in  the  opinion  of  the  court  in 
the  case  at  New  York  O.  R.  Co.  v.  Lockwood: 

"In  regulating  the  public  establishment  of 
common  carriers,  the  great  object  of  the  law 
was  to  secure  the  utmost  care  and  diligence 
in  the  performance  of  their  important  duties, 
— an  object  essential  to  the  welfare  of  every 
civilized  community.  Hence  the  common- 
law  rule  which  charged  the  common  carrier 
as  an  insurer.  Why  charge  him  as  such? 
I'lainly,  for  the  purpose  of  raising  the  most 
stringent  motive  for  the  exercise  of  careful- 
ness and  fidelity  in  his  trust.  In  regard  to 
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passengers  the  highest  degree  of  carefulness 
and  diligence  is  expressly  exacted.  In  the 
one  case  the  securing  of  the  most  exact  dili- 
gence and  fidelity  underlies  the  law,  and  is 
the  reason  for  it;  in  the  other,  it  is  directly 
and  absolutely  prescribed  by  the  law.  It  is 
obvious,  therefore,  that  if  a  carrier  stipulate 
not  to  be  bound  to  the  exercise  of  care  and 
diligence,  but  to  be  at  liberty  to  indulge  in 
the  contrary,  he  seeks  to  put  off  the  essen- 
tial duties  of  his  employment.  And  to  as- 
sert that  he  may  do  so  seems  almost  a  con- 
tradiction in  terms." 

The  second  fundamental  proposition  relied 
on  to  nullify  contracts  to  relieve  common  car- 
riers from  liability  for  losses  or  injuries 
caused  by  their  negligence  is  based  on  the 
position  of  advantage  which  is  possessed  by 
companies  exercising  the  business  of  common 
carriers  over  those  who  are  compelled  to  deal 
with  them.  And  again  we  may  properly 
quote  a  passage  from  the  opinion  in  the  Lock- 
trood  Case  as  a  forcible  statement  of  the  situ- 
ation : 

"The  carrier  and  his  customer  do  not 
stand  on  a  footing  of  equality.  The  latter  is 
only  one  individual  of  a  million.  *He  cannol[607] 
afford  to  higgle,  or  stand  out  and  seek  redress 
in  the  courts.  His  business  will  not  admit 
such  a  course.  He  prefers,  rather,  to  accept 
any  bill  of  lading,  or  sign  any  paper  the  car- 
rier presents;  often,  indeed,  without  know- 
ing what  the  one  or  the  other  contains.  In 
most  cases  he  has  no  alternative  but  to  do 
this  or  abandon  his  business.  ...  If  the 
customer  had  any  real  freedom  of  choice,  if 
he  had  a  reasonable  or  practicable  alterna- 
tive,  and  if  the  employment  of  the  carrier 
were  not  a  public  one,  charging  him  with  the 
duty  of  accommodating  the  public  in  the  line 
of  his  employment,  then,  if  the  customer 
chose  to  assume  the  risk  of  negligence,  it 
could  with  more  reason  be  said  to  be  his  pri- 
v.ite  affair,  and  no  concern  of  the  public.  But 
the  oundition  of  things  is  entirely  different, 
and  especially  so  under  the  modified  arrange- 
ments which  the  carrying  trade  has  assumed. 
The  business  is  almost  concentrated  in  a  few 
powerful  corporations,  whose  position  in  the 
bv^dy  politic  enables  them  to  control  it.  They 
do,  in  fact,  control  it,  and  impose  such  condi- 
tions upon  travel  and  transportation  as  they 
see  fit,  which  the  public  is  compelled  to  ac- 
cept. These  circumstances  furnish  an  addi- 
tional argument,  if  any  were  needed,  to  show 
that  the  conditions  imposed  by  common  car- 
riers ought  not  to  be  adverse  (to  say  the 
least)  to  the  dictates  of  public  policy  and 
morality." 

Upon  these  principles  we  think  the  law  of 
to-day  may  be  fairly  stated  as  follows:  1. 
That  exemptions  claimed  by  carriers  must  be 
reasonable  and  just,  otherwise  they  will  be 
regarded  as  extorted  from  the  customers  by 
duress  of  circumstances,  and  therefore  not 
binding.  2.  That  all  attempts  of  carriers,  by 
general  notices  or  special  contract,  to  escape 
from  liability  for  losses  to  shippers,  or  inju- 
ries to  passengers,  rcsiilting  'rom  want  of 
care  or  faithfulness,  cannot  be  regarded  as 
reasonable  and  just,  but  as  contrary  to  a 
■ound  public  policy,  and  therefore  invalid. 
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But  are  these  principles,  well  considered 
and  useful  as  they  are,  decisive  of,  or  indeed 
applicable  to,  the  facts  presented  for  judg- 
ment in  the  present  case? 

We  have  here  to  consider  not  the  case  of 
[608]an  individual  'shipper  or  passenger  dealing, 
at  a  disadvantage,  with  a  powerful  corpora- 
tion, but  that  of  a  permanent  arrangement 
between  two  corporations  embracing  within 
its  sphere  of  operation  a  large  part  of  the 
transportation  business  of  the  entire  coun- 
try. We  need  not,  in  this  inquiry,  examine 
the  nature  of  the  business  of  an  express  com- 
pany, or  rehearse  the  particular  services  it 
renders  the  public.  That  has  been  done, 
sudiciently  for  our  present  purpose,  in  the 
Express  Cases,  117  U.  S.  1,  sub  nom.  Uetn- 

£his  £  L.  R.  K.  Co.  v.  Southern  Exp.  Co.  29 
,.  ed.  701,  0  Sup.  Ct.  Rep.  542,  628,  and  from 
the  opinion  in  that  case  we  shall  make  some 
pertinent  extracts: 

"The  express  business  .  .  .  has  grown 
to  an  enormous  size,  and  is  carried  on  all 
over  the  United  States  and  in  Canada,  and 
has  been  extended  to  Europe  and  the  West 
Indies.  It  has  become  a  public  necessity, 
and  ranks  in  importance  with  the  mails  and 
the  telegraph.  It  employs  for  tiie  purposes 
of  transportation  all  tne  important  railroads 
in  the  United  States,  and  a  new  road  is  rare- 
ly opened  to  the  public  without  being 
equipped  in  some  form  with  express  facili- 
ties. It  is  used  in  almost  every  conceivable 
way,  and  for  almost  every  conceivable  pur- 
'  pose,  by  the  people  and  by  the  government. 
All  have  become  accustomed  to  it,  and  it  can- 
not be  taken  away  without  breaking  up  many 
of  the  long-settled  habits  of  business,  and  in- 
terfering materially  with  the  conveniences  of 
social  life. 

"When  ^he  business  began,  railroads  were 
in  their  infancy.  They  were  few  in  number, 
and  for  comparatively  short  distances.  There 
has  never  been  a  time,  however,  since  the  ex- 
press business  was  started,  that  it  has  not 
been  encouraged  by  the  railroad  companies, 
and  it  ia  no  doubt  true  .  .  .  that  'no 
railroad  company  in  the  United  States 
.  .  .  has  ever  refused  to  transport  ex- 
press matter  for  the  public,  upon  the  appli- 
cation of  some  express  company,  of  some 
form  of  legal  constitution.  Every  railway 
company  .  .  .  has  recognized  the  right 
of  the  public  to  demand  transportation  by 
the  railway  facilities  which  the  public  hais 
permitted  to  be  created,  of  that  class  of  mat- 
ter which  is  known  as  express  matter.'  Ex- 
press companies  have  undoubtedly  invested 
{509]their  capital  and  built  up  their  business  *in 
the  hope  and  expectation  of  securing  and 
keeping  for  themselves  such  railway  facili- 
ties as  they  needed,  and  railroad  companies 
have  likewise  relied  upon  the  express  busi- 
ness as  one  of  their  important  sources  of  in- 
come. 

"But  it  is  neither  averred  in  the  bills,  nor 
shown  by  the  testimony,  that  any  railroad 
company  in  the  United  States  has  ever  held 
itself  out  tuB  a  common  carrier  of  express 
companies,  that  is  to  say,  as  a  common  car- 
rier of  common  carriers.  On  the  contrary, 
it  has  been  shown,  and  in  fact  it  was  conced- 
ed upon  the  argument,  that,  down  to  the  time 
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of  bringing  these  suits,  no  railroad  company 
had  taken  an  express  company  on  its  road 
for  btisiness  except  under  some  special  con- 
tract, verbal  or  written,  and  generally  writ- 
ten, in  which  the  rights  and  the  duties  of  the 
respective  parties  were  carefully  fixed  and 
defined.     These  contracts,  as  is  seen  by  those 
in  this  record,  vary  necessarily  in  their  de- 
tails, according  to  the  varying  circumstan- 
ces of  each  particular  case,  and  according  to 
the  judgment  and  discretion  of  the  parties 
immediately   concerned.      It.    also    appears 
that,  with  very  few  exceptions,  only  one  ex- 
press company  has  been  allowed  by  a  railroad 
company  to  do  business  on  its  road  at  the 
same    time.     .     .     .    The  reason  is  obvious 
why  special  contracts  in  reference  to  this 
business  are  necessary.    The  transportation 
required  is  of  a  kind  which  must,  if  possible, 
be  had  for  the  most  part  on  passenger  trains. 
It  requires  not  only  speed,  but  reasonable  cer- 
tainty as  to  the  quantity  that  will  be  carried 
at  any  one  time.     As  the  things  carried  are 
to  be  kept  in  the  personal  custody  of  the  mes- 
senger or  other  employee  of  the  express  com- 
pany, it  is  important  that  a  certain  amount 
of  car  space  should  be  specially  set  apart  for 
the  btisiness,  and  that  this  should,  as  far  as 
p_r.<u!ticable,  be  put  in  the  exclusive  posses- 
sion of  the  expressman  in  charge.    As  Um 
business  to  be  done  is  'express,'  it  implies  ac- 
cess to  the  train  for  loading  at  the  latest,  and 
for  unloading  at  the  earliest,  oonvenient  mo- 
ment.   All  this  is  entirely  inconsistent  with 
the  idea  of  an  express  business  on  passenger 
trains  free  to  all  express  carriers.    Railroad 
companies  are  by  law  carriers  of  both  per- 
sons and  property.    Passenger  trains  have, 
from  the  beginning,  been  provided  for  *the[510] 
transportation  primarily  of  passengers  and 
their  baggage.     This  must  be  done  with  re*' 
sonable  promptness  and  with  reasonable  com- 
fort to  the  passenger.    The  express  business 
on  passenger  trains  is  in  a  degree  subordi- 
nate to  the  passenger  business,  and  it  is  con- 
•sequently  the  duty  of  a  railroad  company  ip 
arranging  for  the  express  to  see  that  there  ia 
as  little  interference  as  possible  with   the 
wants  of  the    passengers.     This    implies    a 
special  understanding  and  agreement  as  to 
the  amount  of  car  space  that  will  be  afforded, 
and  the  conditions  on  which  it  is  to  be  occu- 
pied, the  particular  trains  that  can  be  used, 
the  places  at  which  they  shall  stop,  the  price 
to  be  paid,  and  all  the  varying  details  of  a 
business  which  is  to  be  adjusted  between  two 
public  servants,  so  that  each  can  perform  in 
the  best  manner  its  own  particular  duties. 
All  this  must  necessarily  be  a  matter  of  bai^ 
gain,  and  it  by  no  means  follows  that,  be- 
cause a  railroad  company  can  serve  one  ex- 
press company  in  one  way,  it  can  as  well 
serve  another  company  in  Uie  same  way,  and 
still  perform  its  other  obligations  to  the  pub- 
lic in  a  satisfactory  manner.    The  car  space 
that  can  be  given  to  the  express  business  on 
a  passenger  train  is,  to  a  certain  extent,  lim- 
ited, and,  as  has  been  seen,  that  which  ia  al- 
lotted to  a  particular  carrier  must  be,  in  a 
measure,  under  his  exclusive    control.    Ko 
express  company  can  do  a  successful  business 
unless  it  is  at  all  times  reasonably  sure  of 
the  means  it  requires  for  transportation.  On 
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important  lines  one  company  will  at  timea 
fill  all  the  space  the  railroad  company  can 
well  allow  for  the  business.  ...  In  this 
way  three  or  four  important  and  influential 
companies  were  able  substantially  to  con- 
trol, from  1854  until  about  the  time  of  the 
bringing  of  these  suits,  all  the  railway  ex- 
press business  in  the  United  States,  except 
upon  the  Pacific  roads  and  in  certain  com- 
paratively limited  localities.  In  fact,  as  is 
iitated  in  the  argiunent  for  the  express  com- 
panies, the  Adams  was  occupying,  when 
these  suits  were  brought,  one  hundred  and 
fifty-five  railroads,  with  a  mileage  of*21,- 
216  miles;  the  American,  two  hundred  roads, 
with  a  mileage  of  28,000  miles;  and  the 
Southern,  ninety-five  roads,  with  a  mileage 
of  10,000  miles.  Through  their  business  ar- 
C6111rangements*with  each  other  and  with  other 
connecting  lines,  they  have  been  able  for  a 
long  time  to  receive  and  contract  for  the  de- 
livery of  any  package  committed  to  their 
charge  at  almost  any  place  of  impoHance  in 
the  United  States  and  in  Canada,  and  even 
at  some  places  in  Europe  and  the  West  In- 
dies. They  have  invested  millions  of  dollars 
in  their  business,  and  have  secured  public 
confidence  to  such  a  degree  that  they  are 
trusted  unhesitatingly  by  all  who  need  their 
services.  The  goodwill  of  their  business  is 
of  very  great  value  if  they  can  keep  their 
present  facilities  for  transportation.  The 
longer  their  lines  and  the  more  favorable 
their  connections,  the  greater  will  be  their 
own  profits  and  the  better  their  means  of 
serving  the  public.  In  making  their  invest- 
ments and  in  extending  their  business  they 
have  undoubtedly  relied  on  securing  and 
keeping  favorable  railroad  transportation, 
and  in  this  they  were  encouraged  by  the  ap- 
parent willingness  of  railroad  companies  to 
accommodate  them;  but  the  fact  still  re- 
mains that  they  have  never  been  allowed  to 
do  business  on  any  road  except  under  a  spe- 
cial contract,  and  that  as  a  rule  only  one  ex- 
press company  has  been  admitted  on  a  road 
at  the  same  time." 

The  cases  from  the  opinions  in  which  are 
takeri  the  foregoing  extracts  were  suits 
brought  by  certain  express  companies  which 
had  been  doing  business  on  certain  railroads 
under  special  contracts  between  the  respec- 
tive companies,  to  compel  the  railroad  com- 
panies to  permit  them  to  continue  business 
on  the  rosids  on  terms  to  be  fixed  by  the 
courts ;  in  other  words,  to  demand  as  a  right 
what  they  had  theretofore  enjoyed  by  per- 
mission of  special  contracts.  This  the  court 
declined  to  do,  and  directed  the  bills  to  be 
dismissed. 

Our  citations  have  been  intended  partly  to 
disclose,  in  a  succinct  form,  the  nature  of  the 
express  business,  but  more  particularly  to 
show  that,  in  essence,  the  express  business  is 
one  that  requires  the  participation  of  both  the 
companies  on  terms  agreed  upon  in  special 
contracts,  thus  creating,  to  a  certain  extent, 
a  sort  of  partnership  relation  between  them 
in  carrying  on  a  common  carrier  business. 
We  are  not  furnished  in  this  record  with 
(SlS]*^n  entire  copy  <rf  'the  contract,  between  the 
plaintiff  in  srror,  ths  Baltimor*  ft  Ohio 
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Southwestern  Railway  Company,  and  ths 
United  States  Express  Company,  but  it  is 
sufficiently  disclosed  in  the  statement  made 
by  the  judges  of  the  circuit  court  of  appeals, 
that  the  companies  were  doing  an  express 
business  togeUier  as  common  carriers  under 
an  agreement  entered  into  on  March  1,  1895; 
that  by  said  contract  it  was  agreed  that  the 
railway  company  would  furnish,  on  its  line 
between  Cincinnati  and  St.  Louis,  for  the  ex- 
press company,  cars  adapted  to  the  carriage 
of  express  matter  over  said  line ;  that  one  or 
more  employees  of  said  express  company 
should  accompany  said  goods  in  said  cars 
over  the  said  line,  and  for  such  purpose 
should  be  transported  in  said  cars,  free  of 
charge;  that  the  express  company  should  pro- 
tect the  railway  company  and  hold  it  harm- 
less from  all  liability  for  injuries  sustained 
by  the  employees  of  the  express  company 
while  being  transported  for  the  said  purpose 
over  ths  railroad;  that  Voigt,  the  defendant 
in  error,  had  agreed  in  writing  to  indemnify 
the  express  company  against  any  liability 
it  might  incur  by  reason  of  said  agreement 
between  the  companies,  so  far  as  he  was  con- 
cerned, and  further  agreed  to  release  the 
railroad  company  from  liability  for  injuries 
received  by  him  while  being  transported  in 
the  express  cars;  that,  in  consideration  of 
such  agreement  on  his  part,  Voigt  was  em- 
ployed as  an  express  messenger,  and  while 
so  employed,  and  while  occupying  as  such 
messenger  a  car  assigned  to  the  express  com- 
pany, received  injuries  occasioned  by  a  col- 
lision, on  December  30,  1895,  between  the 
train  which  was  transporting  the  express 
car  and  another  train  belonging  to  the  same 
railroad  company. 

It  is  evident  that,  by  these  agreements, 
there  was  created  a  very  different  relation 
between  Voigt  and  the  railway  company 
than  the  usual  one  between  passengers  and 
railroad  companies.  Here  there  was  no 
stress  brought  to  bear  on  Voigt  as  a  pas- 
senger desiring  transportation  from  one 
point  to  another  on  the  railroad.  His  occu- 
pation of  the  car  specially  adapted  to  the 
uses  of  the  express  company  was  not  in  pur- 
suance of  any  contract  directly  between  him 
and  the  railroad  company,  but  was  an  inci- 
dent of  his  permanent  employment  by  the 
express  'company.  He  was  on  the  train,  not[513] 
by  virtue  of  any  personal-contract  right,  but 
because  of  a  contract  between  the  companies 
for  the  exclusive  use  of  a  car.  His  contract 
to  relieve  the  companies  from  aiiy  liability 
to  him  or  to  each  other  for  injuries  he 
might  receive  in  the  course  of  his  employ- 
ment was  deliberately  entered  into  as  a  con- 
dition of  securing  his  position  as  a  messen- 
ger. His  position  does  not  resemble  the  one 
in  consideration  in  the  Lockwood  and  simi- 
lar cases,  where  the  dispensation  from  liabil- 
ity for  injuries  was  made  a  condition  of  a 
transportation  which  the  passenger  had  a 
right  to  demand,  and  which  the  railroad 
companies  were  under  a  legal  duty  to  fur- 
nish. Doubtless,  had  Voigt  only  desired  ths 
method  of  transportation  afforded  the  ordi- 
nary passenger,  he  would  have  been  entitled 
to  the  rule  established   for   the   benefit   of 
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•uch  a  passenger.  But  this  he  did  not  de- 
sire. He  was  not  asking  to  be  carried  from 
Cincinnati  to  St.  Louis,  but  was  occupying 
the  express  car  as  part  of  his  regular  em- 
plo^ent,  and  aa  provided  in  a  contract 
which,  as  we  have  seen,  the  railroad  company 
was  under  no  legal  compulsion  to  enter  into. 

The  relation  of  an  express  messenger  to 
the  transportation  company,  in  cases  like  the 
present  one,  seems  to  us  to  more  nearly  re- 
semble that  of  an  employee  than  that  of  a 
passenger.  His  position  is  one  created  by  an 
agreement  between  the  express  company  and 
the  railroad  company,  adjusting  the  terms 
of  a  joint  business, — the  transportation  and 
delivery  of  express  matter.  His  duties  of  per- 
sonal control  and  custody  of  the  goods  and 
packages,  if  not  performed  by  an  express  mes- 
senger, would  have  to  be  performed  by  one  in 
the  immediate  service  of  the  railroad  com- 
pany. And,  of  course,  if  his  position  was  that 
of  a  common  employee  of  both  companies,  he 
could  not  recover  for  injuries  caused  as 
would  appear  to  have  been  the  present  case, 
by  the  negligence  of  fellow  servants. 

However  this  may  be,  it  is  manifest  that 
the  relation  existing  between  express  messen- 
gers and  transportation  companies,  under 
such  contracts  as  existed  in  the  present  case, 
is  widely  different  from  that  of  ordinary  pas- 
sengers, and  that  to  relieve  the  defendant  in 
error  from  the  obligation  of  his  contract 
would  require  us  to  give  a  much  wider  exten- 
(514]sion  of  the  doctrine  *of  public  policy  than  was 
justified  by  the  facts  and  reasoning  in  the 
Locktco'od  Case. 

This  subject  has  received  attentive  consid- 
eration in  several  of  the  state  courts. 

In  Batea  v.  Old  Colony  R.  Co.  147  Mass. 
2S5,  17  N.  E.  633,  it  was  held  that  if  an  ex- 
press messenger  holding  a  season  ticket  from 
a  railroad  company,  and  desiring  to  ride  for 
the  conduct  of  his  business  in  a  baggage  car, 
agrees  to  assume  all  risk  of  injury  there- 
from, and  to  hold  the  company  harmless 
therefor,  the  agreement  is  not  invalid  as 
against  public  policy,  and  he  cannot  recover 
for  injuries  caused  by  negligence  of  the  com- 
pany's servants.  In  its  opinion  the  court 
said: 

"The  question  of  a  right  of  carriers  to  lim- 
it their  liability  for  negligence  in  the  dis- 
charge of  their  duties  as  carriers  by  contract 
with  their  customers  or  passengers  in  regard 
to  such  duties  does  not  arise  under  this  con- 
tract as  construed  in  this  case.  See  New 
York  C.  R.  Co.  v.  Locktoood,  17  Wall.  357, 
21  L.  ed.  627 ;  GrisiDold  r.  New  York  £  N.  E. 
R.  Co.  53  Conn.  371,  4  Atl.  261.  It  was  not 
a  contract  for  carriage  over  the  road,  but  for 
the  use  of  a  particular  car.  The  considera- 
tion of  the  plaintiff's  agreement  was  not  the 
performance  of  anything  by  the  defendant 
which  it  was  under  any  obligation  to  do,  or 
which  the  plaintiff  had  any  right  to  have 
done.  It  was  a  privilege  granted  to  the 
plaintiff.  The  plaintiff  was  not  compelled 
to  enter  into  the  contract  in  order  to  obtain 
the  rights  of  a  passenger.  Having  these 
rights,  he  sought  something  more.  .  .  . 
The  fact  that  the  plaintiff  was  riding  in  the 
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car  as  an  express  messenger  tn 
charge  of  merchandise  which  was  being 
transported  there  shows  more  clearly  that 
the  contract  by  the  express  company  and  th« 
plaintiff  was  not  unreasonable  or  against 
public  policy.  He  was  there  as  a  servant  en- 
gaged with  the  servants  of  the  railroad  cor- 
poration in  the  service  of  transportation  on 
the  road.  His  duties  were  substantially  the 
same  as  those  of  the  baggage-master  in  the 
same  car;  the  latter  relating  to  merchandise 
carried  for  passengers,  and  the  former  to 
merchandise  carried  for  the  express  com- 
pany. His  actual  relations  to  the  other  serr- 
ant6  of  the  railroad  corporation  eng^aged  in 
the  transportation  were  substantially  the 
same  as  *those  of  the  baggage-master,  andfSl^ 
would  have  been  the  same  had  he  been  paid 
by  the  corporation  instead  of  by  the  express 
company.  Had  the  railroad  done  the  express 
business,  the  messenger  would  have  been  held 
by  law  to  have  assumed  the  risk  of  the  negli- 
gence of  the  servants  of  the  railroad.  It 
does  not'  seem  that  a  contract  between  the 
express  company  and  the  plaintiff  on  the  one 
hand,  and  the  defendant  on  the  other,  that 
the  express  messenger  in  performing  his  da- 
ties  should  take  the  same  risk  of  injorj 
from  the  negligence  of  the  servants  of  the 
railroad  engaged  in  the  transportaticm  that 
he  would  take  if  employed  by  the  railroad  to 
perform  the  same  duties,  would  be  void  as 
unreasonable  or  as  against  public  policy." 

The  same  ruling  prevailed  in  the  subse- 
quent case  of  Hosmer  v.  Old  Coiony  R.  Co. 
156  Mass.  50G,  31  N.  E.  652. 

Rohertaon  v.  Old  Colony  R.  Co.  156  Mafia. 
526,  31  N.  E.  650,  was  an  action  brought  for 
personal  injuries  caused  to  the  plaintiff,  an 
employee  of  the  proprietors  of  a  circus,  while 
riding  in  a  car  belonging  to  the  proprietors, 
drawn  by  the  defendant  company  over  its 
road  under  a  written  agreement,  in  which  it 
was  provided  that  the  circus  company  should 
agree  to  exonerate  and  save  harmless  the  de- 
fendant from  any  and  all  claims  for  damages 
to  persons  or  property  during  the  transpor- 
tation, however  occurring;  and  it  was  held 
that,  as  the  defendant  company  was  under 
no  common-law  or  statutory  obligation  to 
carry  the  plaintiff  in  the  manner  he  was  car- 
ried at  the  time  of  the  accident,  it  did  not 
stand  towards  him  in  the  relation  of  a  com- 
mon carrier,  and  that  the  plaintiff  could  not 
recover. 

Orisicold  v.  New  York  <C  N.  B.  R.  Co.  63 
Conn.  371,  4  Atl.  261,  where  a  restaurant 
keeper  had  the  privilege  to  sell  fruits  and 
sandwiches  on  the  trains,  and  to  engage  and 
keep  a  servant  for  that  purpose  on  the 
trains,  riding  on  a  free  pass,  it  was  held  that 
such  servant  could  not  recover  for  injuries 
sustained  on  the  train  caused  by  the  negli- 
gence of  the  company's  servants,  because  he 
was  not  a  passenger. 

The  supreme  court  of  Michigan,  in  Cotin 
V.  Wabash,  8t.  L.  A  P.  R.  Co.  56  Mich.  111. 
22  N.  W.  215,  where  a  railroad  company, 
under  a  special  agreement,  was  to  furnish 
men  and  motive  power  to  transport  a  circii« 
of  the  plaintiff  from  Cairo  'to  Detroit  or[51C] 
cars  belonging  to  the  plaintiff,  stopping  at 
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certain  named  points  for  exhibition,  the 
plaintiff  paying  a  fixed  price  therefor,  held 
that  such  transportation  was  not  a  transac- 
tion with  a  common  carrier  as  such,  that  the 
contract  was  valid,  and  that  the  railway 
company  was  not  liable  for  injury  due  to 
n^ligence. 

Where  a  railroad  company  made  a  special 
contract  in  writing  with  the  owner  of  a  cir- 
cus to  haul  a  special  train  between  certain 
points,  at  specified  prices,  and  stipulating 
that  the  railroad  company  should  not  be  lia- 
ble for  any  damage  to  the  persons  or  prop- 
erty of  the  circus  company  from  whatever 
cause,  it  was  held  by  the  circuit  court  of  ap- 
peals of  the  seventh  circuit,  citing  Coup  v. 
Wabaah,  8t.  L.  d  P.  R.  Co.  66  Mich.  Ill,  22 
K.  W.  215,  and  Robertson  r.  Old  Colony  R. 
Co.  156  Mass.  506,  31  N.  E.  650,  that  the 
railroad  company  was  not  acting  as  a  com- 
mon carrier,  and  was  not  liable  under  the 
contract  for  injuries  occasioned  by  negligent 
management  of  its  trains.  In  its  opinion 
the  court  quoted  the  following  passage  from 
Weui  York  C.  B.  Co.  t.  hockxDOod:  "A  com- 
mon carrier  may  undoubtedly  become  a  pri- 
vate carrier  or  bailee  for  hire  when,  as  a 
matter  of  accommodation  or  special  engage- 
ment, he  undertakes  to  carry  something 
which  it  is  not  his  business  to  carry."  Chi- 
oago,  M.  &  8t.  P.  R.  Go.  v.  Wallace,  24  U.  S. 
App.  589,  66  Fed.  Rep.  506,  14  0.  C.  A.  267, 
30  L.  R.  A.  161. 

Louisville,  N.  A.  <(  C.  R.  Co.  ▼.  Keefer,  146 
Ind.  21,  38  L.  R.  A.  93,  44  N.  E.  796,  was  a 
case  in  all  respects  like  the  present.  It  was 
a  suit  by  a  messenger  of  the  American  Ex- 
press Company  against  the  railroad  com- 
pany for  personal  injuries.  The  contracts 
between  the  express  company,  the  messenger, 
and  the  railroad  company  were  in  terms  f-im- 
ilar  to  those  existing  in  the  present  case,  and 
the  defense  was  the  same  as  that  made  here. 
It  was  held  that  the  contracts  were  valid  and 
that  the  defense  was  good.    It  was  said: 

"Under  the  doctrine  declared  in  the  Ex- 
press Cases,  117  U.  8.  1,  «u6  nom.  Memphis 
<C  L.  B.  R.  Co.  V.  Southern  Ecop.  Co.  29  L.  cd. 
791,  6  Sup.  Ct  Rep.  542,  628,  the  property 
was  being  carried  by  appellant,  not  as  a 
common  carrier  in  the  performance  of  a  pub- 
lic duty,  but  being  carried,  with  a  messenger 
in  charge,  as  a  private  carrier,  the  right  to 
have  it  and  him  carried  having  first  b^n  se- 
cured to  the  express  company  by  private  con- 
.SIT]  tract,  the  only  way  known  'to  the  law  by 
which  the  right,  either  as  to  the  goods  or  ap- 
pellee as  express  messenger  in  charge,  could 
be  acquired. 

"Appellee,  when  he  went  on  the  appel- 
lant's train  and  took  charge  of  the  express 
packages  in  the  baggage  car,  did  not  go  as 
a  passenger  who  merely  desired  to  be  carried 
on  the  train  from  one  point  to  another.  Car- 
riage was  not  the  object  of  his  going  upon 
the  train;  that  was  merely  incidental.  His 
purpose  was  not  to  be  upon  the  train,  in  the 
cars  provided  for  passengers,  but  that  he 
might  handle  and  care  for  the  property  of 
his  employer  thereon  in  the  space  set  apart 
in  the  baggage  car  for  that  purpose.  Under 
the  authorities  cited  it  was  not  the  duty  of 
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appellant,  as  a  common  carrier,  to  carry  for 
the  express  company  the  goods  or  messenger 
in  charge  of  them.  The  contract  between 
appellant  and  the  express  company  gave  it 
and  its  messenger  rights  which  appellant  as 
a  common  carrier  could  not  have  been  com- 
pelled to  grant." 

By  the  supreme  court  of  Indiana,  in  Pitts- 
burgh, C.  C.  d  8t.  L.  R.  Co.  v.  Mahoney,  148 
Ind.  196,  40  L.  R.  A.  101,  46  N.  E.  917, 47  N. 
E.  464,  it  was  held  that  railway  companies 
may  contract  as  private  carriers  in  trans- 
porting express  matter  for  express  compa- 
nies, and  in  such  capacity  may  require  ex- 
emption from  liability  for  negligence  as  a 
condition  to  the  obligation  to  carry,  and  that 
a  release  by  an  employee  of  an  express  com- 
pany of  all  liability  for  injuries  sustained  by 
the  negligence  of  the  employer  or  otherwise 
includes  the  liability  of  the  express  company 
to  hold  a  railroad  company  with  which  it 
does  business  harmless  against  claims  by  em- 
ployees of  the  express  company  for  injuries, 
and  precludes  an  action  against  the  railroad 
company  for  causing  his  death  while  in  dis- 
charge of  his  duty  as  employee  of  such  ex- 
press company. 

A  precisely  similar  question  was  presented 
in  the  case  of  Blank  v.  Illinois  C.  R.  Co.  and 
was  decided  the  same  way  by  the  appellata 
court  for  the  first  district  of  Illinois,  in 
an  opinion  rendered  March  14,  1899.  80  111. 
App.  475.  The  court  cites  the  Express 
Cases,  and  approves  and  applies  the  reason- 
ing in  the  Indiana  cases ;  and  this  judgment 
has  been  affirmed  by  the  supreme  court  of 
Illinois.    182  111.  332,  55  N.  E.  332. 

The  same  doctrine  prevails  in  the  state  of 
New  York.  Bissell  v.  "yew  York  C.  R.  Co.  2.5[618] 
N.  Y.  442,  82  Am.  Dec.  369 ;  Poacher  v.  yew 
York  C.  R.  Co.  49  N.  Y.  263,  10  Am.  Rep. 
364.  Though  it  must  be  allowed  that  th'; 
New  York  decisions  are  not  precisely  in 
point,  as  those  courts  do  not  accept  the  doc- 
trine of  "Sew  York  C.  R.  Co.  v.  Lockwood  to 
its  full  extent,  but  hold  that  no  rule  of  pub- 
lic policy  forbids  contractual  exemption 
from  liability,  because  the  public  is  amply 
protected  by  the  right  of  everyone  to  decline 
any  special  contract,  on  paying  the  regular 
fare  prescribed  by  law,  that  is,  the  highest 
amount  which  the  law  allows  the  company 
to  ckarge. 

As  against  these  authorities  there  are 
cited,  on  behalf  of  the  defendant  in  error, 
several  oases  in  which  it  has  been  held  that 
postal  clerks,  in  the  employ  of  the  govern- 
ment, and  who  pay  no  fare,  are  entitled  to 
the  rights  of  ordinary  passengers  for  hire; 
and  it  is  contended  that  their  relation  to  the 
railroad  company  is  analogous  to  that  of  ex- 
press messengers.  Arrowsmith  v.  Tfash- 
ville  &  D.  R.  Co.  67  Fed.  Rep.  165;  Oleeson 
V.  Virginia  Midland  R.  Co.  140  U.  S.  435.  3.S 
L.  ed.  458,  11  Sup.  Ct.  Rep.  859;  Cleveland, 
C.  C.  d  St.  L.  R.  Co.  V.  Ketcham.  133  Ind. 
346,  19  L.  R.  A.  33P,  33  N.  E.  116;  Seybolt 
V.  yew  York,  L.  B.  d  W.  R.  Co.  95  N.  Y.  662, 
47  Am.  Rep.  75. 

There  is,  however,  an  obvious  distinction 
between  a  postal  clerk  and  the  present  cass 
of  an  express  messenger  in  this,  that  the  mes- 
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■enger  has  agreed  to  the  contract  between 
the  express  and  the  railroad  companies,  ex- 
empting the  latter  from  liability,  but  no  case 
is  cited  in  which  the  postal  clerk  voluntarily 
entered  into  such  an  agreement.  To  make 
the  cases  analogous  it  should  be  made  to  ap- 
pear that  the  government,  in  contracting 
with  the  railroad  company  to  carry  the 
mails,  stipulated  that  the  railroad  company 
sliuuld  be  exempted  from  liability  to  the  pos- 
tal clerk,  and  that  the  latter,  in  considera- 
tion of  securing  his  position,  had  concurred 
in  releasing  the  railroad  company. 

liieaer  v.  .Veic  York,  L.  E.  <{  W.  It.  Go. 
124  N.  Y.  59,  11  L.  R.  A.  483,  26  N.  E.  324, 
is  also  cited  as  a  case  wherein  a  recovery 
was  maintained  by  an  express  messenger 
against  a  railroad  company,  and  where  there 
existed  an  agreement  between  the  express 
company  and  the  railroad  company  that  the 
latter  should  be  indemnified  and  protected 
against  from  all  risks  and  liabilities.  But 
the  court  put  its  judgment  against  the  rail- 
[519]i'oad  company  'expressly  upon  the  ground 
that  the  messenger  had  no  knowledge  or  in- 
formation of  the  contract  between  the  com- 
panies, and  was  not  himself  a  party  to  the 
agreement  to  exempt  the  railroad  company. 
Kenney  v.  Jiew  York  C.  d  H.  R.  B.  Co.  125 
N.  Y.  422,  20  N.  £.  626,  was  also  a  case 
where,  in  an  action  for  damages  by  an  ex- 
press messenger  against  a  railroad  company, 
the  plaintiff  was  permitted  to  recover,  not- 
withstanding there  was  an  agreement  be- 
tween the  companies  that  the  railroad  com- 
pany should  be  released  and  indemnified  for 
any  damage  done  to  the  agents  of  the  ex- 
press company,  whether  in  their  employ  as 
messengers  or  otherwise.  But  it  did  not  ap- 
pear that  there  had  been  any  assent  to  a 
knowledge  of  this  contract  on  the  part  of  the 
messenger ;  and  the  court  said : 

"Our  decision,  however,  is  placed  upon  the 
ground  that  this  contract  does  not,  in  un- 
mistakable language,  provide  for  an  exemp- 
tion from  liability  for  the  negligence  of  the 
defendant's  employees.  The  rule  is  firmly 
established  in  ijiis  state  that  a  common  car- 
rier may  contract  for  immunity  from  its  neg- 
ligence or  that  of  its  agents ;  but  that  to  ac- 
complish that  object  the  contract  must  be  so 
expressed,  and  it  must  not  be  left  to  a  pre- 
sumption from  the  language.  Considera- 
tions based  upon  public  policy  and  the  na- 
ture of  the  carrier's  undertaking  influence 
the  application  of  the  rule,  and  forbid  its 
operation  except  when  the  carrier's  immuni- 
ty from  the  consequences  of  negligence  is 
read  in  the  agreement  ipsissimis  verbis." 

Chamberlain  v.  Pierson,  59  U.  S.  App.  69, 
87  Fed.  Rep.  421,  31  C.  C.  A.  158,  in  the  cir- 
cuit court  of  appeals  of  the  fourth  circuit, 
was  a  case  in  which  an  express  messenger 
wa«  injured  while  traveling  on  a  railroad 
which  had  a  contract  with  the  express  com- 
pany, exonerating  the  foreman  from  respon- 
sibility for  injuries  to  the  agents  of  the  lat- 
ter, and  in  which  said  agreement  was  inef- 
fectually pleaded  in  bar  of  the  action.  The 
court  said: 
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"The  discussion  of  this  feature  of  the  < 
presents  the  question:  Was  the  plaintiff 
below,  as  a  messenger  of  the  express  com- 
pany, bound  by  the  contract  between  the 
railroad  company  and  the  express  company 
to  assume  all  risks  to  life  and  limb  to  which 
lie  was  exposed  in  performing  his  'duties  on[Mil 
the  train  as  an  express  messenger  t  He  was 
not  a  party  to  the  contract,  never  ratified  it, 
and  in  his  testimony,  when  asked  if  he  knew 
of  this  provision  of  the  contract,  .  .  . 
answered,  'If  I  had  known  that  I  wouldn't 
have  gone.' " 

Without  enumerating  and  appraising  all 
the  cases  respectively  cited,  our  conclusion  is 
that  Voigt,  occupying  an  express  car  as  a 
messenger  in  charge  of  express  matter,  in 
pursuance  of  the  contract  between  the  eom- 
panies,  was  not  a  passenger  within  the  mean- 
ing of  the  case  of  New  York  C.  B.  Co.  ▼. 
Lookwood;  that  he  was  not  constrained  to 
enter  into  the  contract  whereby  the  railroad 
company  was  exonerated  from  liability  to 
him,  but  entered  into  the  same  freely  and 
voluntarily,  and  obtained  the  benefit  of  It  by 
securing  his  appointment  as  such  messenger ; 
and  that  such  a  contract  did  not  contravene 
public  policy. 

Accordingly,  we  answer  the  question  •u6- 
mined  to  us  by  the  judges  of  the  Circuit 
Court  of  Appeals  in  the  negative;  and  it  is 
so  ordered. 

Mr.  Justice  Harlan  dissenting: 
In  New  York  C.  R.  Co.  v.  Lookwood,  17 
Wall.  357,  384,  21  L.  ed.  627,  641,  it  was 
held  that  a  "common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility 
when  such  exemption  is  not  just  and  reason- 
able in  the  eye  of  the  law;"  that  "it  is  not 
just  and  reasonable  in  the  eye  of  the  law  for 
a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  him- 
self or  his  servants;"  that  "these  rules  ap- 
ply both  to  carriers  of  goods  and  carriers  of 
passengers  for  hire,  and  with  special  force 
to  the  latter ;"  and  that  "a  drover  traveling 
on  a  pass,  such  as  was  given  in  this  case, 
...  is  a  passenger  for  hire."  The  rail- 
road pass  referred  to  declared  that  its  ac- 
ceptance was  to  be  considered  a  waiver  of 
all  claims  for  damages  or  injuries  received 
on  the  train.  The  above  principles  have 
been  recognized  and  enforced  by  this  court 
in  numerous  cases. 

I  am  of  opinion  that  the  present  case  is 
within  the  doctrines  of  Now  York  O.  R.  Co. 
V.  Lockwood.  and  that  the  judgment  should 
be  affirmed  upon  the  broad  ground  that  the 
defendant  corporation  'could  not.  in  an^'(SSl] 
form,  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  its  servants  or 
employees  in  the  course  of  its  businesa. 
whereby  injury  comes  to  any  person  nsin<; 
its  cars,  with  its  consent,  for  purposex  of 
transportation.  That  the  person  transport- 
ed is  not  technically  a  passenger  and  does 
not  ride  in  a  car  ordinarily  used  for  pnsscn- 
gers  is  immaterial. 
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LOUISE  M.  MATTESON  and   Charle*  D. 
Matteson,  Plffg.  in  Err., 

V. 

WILLIAM  H.  DENT,  at  Receiver  of  the 
First  National  Bank  of  Decorah,  Iowa. 

(See  S.  C.  Beporter's  ed.  521-532.) 

Liahility  of  neat  of  kin  for  ousessmentt  on 
stock  in  national  bank. 

1.  The  widow  and  belrs  of  a  shareholder  In  a 
national  bank,  to  whom  the  probate  court  al- 
locs the  shares  ot  stock  In  Indlvlslon,  la  pro- 
portion to  their  Interests  In  the  estate,  but 
who  let  the  stock  stand  In  the  name  ot  the  de- 
ceased, without  any  notice  of  their  title  to  It, 
are  liable,  under  D.  S.  Rev.  Stat,  ii  '5139, 
6151,  5152,  to  assessments  on  the  stock  In 
case  the  bank  subsequently  becomes  Insolvent. 

3.  Elnforclng  the  whole  amount  of  an  assess- 
uient  on  national  bank  stock,  to  the  extent 
ot  the  distributive  share  received,  against  one 
of  the  heirs  or  next  of  kin  to  whom  the  stock 
has  been  allotted  by  the  probate  court  in  In- 
division.  In  proportion  to  their  Interest  In 
the  estate,  pursuant  to  Minn.  Gen.  Stat.  1894, 
it  6918  et  »eq.,  does  not  violate  any  rights 
under  the  Federal  statutes. 

[No.  124.] 

Submitted  January  t9,  1900.    Decided  Feb- 
ruary tS,  1900. 

IN  ERROR  to  the  Supreme  Court  of  tiie 
State  of  Minnesota  to  review  a  judgment 
affirming  a  decision  enforcing  an  assessment 
on  national  bank  stock.    Affirmed. 

See  same  case  below,  73  Minn.  170,  75  N. 
W.  1041. 

Statement  by  Mr.  Justice  White  i 
On  October  31,  1864,  Sumner  W.  Matteson 
became  the  owner  of  ten  shares  of  capital 
stock  of  the  First  National  Bank  of  Decorah, 
established  in  the  city  of  Decorah,  state  of 
Iowa,  and  the  shares  were  duly  registered  on 
the  biooks  of  the  bank  in  his  name.  In  July, 
1895,  Matteson,  whilst  the  stock  was  yet 
owned  by  him  and  still  stood  registered  in 
his  name,  died  intestate  at  St.  Paul,  Minne- 
[SMJsota,  where  he  resided,  'leaving  surviving  his 
widow  and  six  children,  two  of  whom  were 
minors.  The  probate  court  of  Minnesota 
having  jurisdiction  over  his  estate  appointed 
an  administrator,  who  filed  an  inventory  in 
which  was  embraced  the  shares  of  stock  in 
question.  In  September,  1896,  a  final  ac- 
count having  been  previously  filed  by  the  ad- 
ministrator, a  decree  turning  over  the  estate, 
includinsf  the  ten  shares  of  stock  was  entered. 
Under  this  decree  the  widow  and  heirs  took 
the  ten  shares  of  stock  in  indivi- 
■ion  in  proportion  to  their  interest  in  the  es- 
tate; that  is  to  say,  the  widow  became  the 
owner  of  an  undivided  third  interest  in  the 
stock  and  each  of  the  children,  there  being 

NoTB. — A>  to  who  are  Uable  a*  "sharehold- 
ert"  In  national  bank*, — see  note  to   Beal   v. 
Essex  Sav.  Bank,  IB  C.  C.  A.  130. 
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six,  of  a  one-ninth  interest  therein,  thus  the 
widow  owned  three  ninths  of  the  ten  shares 
and  each  of  the  six  children  one  ninth.  No 
notice  of  the  death  of  Matteson  or  of  the  al- 
lotment in  question  was  conveyed  to  the 
bank,  nor  was  any  transfer  of  the  stock  on 
the  books  of  the  bank  operated  at  the  time  of 
the  allotment  or  subsequent  thereto.  In- 
deed, tinder  the  proportions  of  undivided 
ownership  of  the  stock  in  the  widow  and 
heirs,  it  was  impossible  to  have  registered  on 
the  books  of  the  bank  in  the  name  of  each 
owner  separately  according  to  their  re- 
spective ownership  in  ttie  ten  shares  without 
some  further  partition  of  the  undivided  own- 
ership existing  between  them.  It  follows 
that  the  stock  which  stood  on  the  books  of 
the  bank  in  the  name  of  Matteson  during  his 
life  continued  to  so  stand  after  his  death,  so 
remained  at  the  time  of  the  allotment,  and 
was  so  registered  at  the  time  this  suit  was 
brought.  On  November  the  10th,  1896,  the 
bank  became  insolvent  and  was  closed  by  the 
comptroller  of  the  currency,  who  on  the  24th 
of  November,  1896,  appointed  a  receiver.  In 
January,  1897,  in  order  to  pay  the  debts  of 
the  bank,  under  the  authority  conferred  on 
him  by  law  (Rev.  Stat.  6161 ) ,  the  comptroll- 
er made  an  assessment  upon  the  shareholders 
of  $100  upon  each  share,  and  proceedings  for 
its  enforcement  were  by  him  directed  to  be 
taken.  The  assessment  not  having  been 
paid,  although  due  notice  was  given  to  do  so, 
the  receiver  sued  in  the  state  court  of  Ram- 
sey county,  Minnesota,  the  widow  and  chil- 
dren of  Matteson,  as  next  of  kin,  asking  judg- 
ment for  the  amount *of  said  assessment.  Tin  [523] 
suit  was  in  conformity  to  the  General  Stat- 
utes of  1894  of  Minnesota,  which,  in  §S  5018 
et  »eq.,  permitted  an  action  to  be  brought 
against  all  or  one  or  more  of  the  next  of  kin 
of  a  deceased  person,  by  the  creditor  of  an 
estate,  to  recover  the  distributive  shares  re- 
ceived out  of  such  estate,  or  so  much  thereof 
as  might  be  necessary  to  satisfy  a  debt  of  the 
intestote  or  of  his  estate.  Service  was  had 
only  upon  the  widow  and  one  of  the  children. 
A  general  demurrer  to  the  complaint  waa 
fll«S  and  overruled,  and  the  order  so  overrul- 
ing the  demurrer  was,  upon  appeal,  afitrmed 
by  the  supreme  court  of  the  state.  70  Minn. 
519,  73  N.  W.  416.  Thereafter  the  demurring 
defendants  answered,  setting  forth  in  sub- 
stance their  nonliability  to  pay  said  assess- 
ment under  the  statutes  of  the  United  States 
governing  the  winding  up  of  insolvent  na- 
tional banking  associations.  A  motion  for 
judgment  upon  the  pleadings  was  thereupon 
made  and  granted,  and  judgment  was  entered 
in  favor  of  the  receiver  against LouiseM.  Mat- 
teson and  Charles  D.  Matteson,  and  each  of 
them,  in  the  sum  of  $1,000  with  interest  and 
costs.  On  appeal  to  the  supreme  court  of 
the  state  of  Minnesota,  that  court  affirmed 
the  judgment.  73  Minn.  170,  76  N.  W.  1041. 
A  writ  of  error  was  allowed,  and  the  judg- 
ment of  affirmance  is  now  here  for  review. 

Mr.  Edmtiafl  8.  Dnrmeat  submitted  the 
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eauM  for  plaintiff  in  error,    lir.  Albert  R. 
Moore  was  with  biin  on  the  brief: 

After  a  final  decree  of  distribution  there 
is  DO  estate  of  a  deceased  person,  and  there 
is  no  administrator  who  can  hold  shares  of 
atocl(,  but  the  property  of  the  estate  has  be- 
come the  individual  property  of  those  named 
in  the  final  decree  as  distributees. 

State  ex  rel.  Dana  v.  Ramsey  County  Pro- 
bate Ct.  40  Minn.  296,  41  N.  W.  1033;  Stack- 
house  V.  Berryhill,  47  Minn.  20,  40  N.  W. 
39-2;  Schmidt  v.  Stark,  61  Minn.  01,  63  N. 
W.  255. 

Although  perhaps  it  has  not  been  directly 
adjudicated  that  the  liability  for  an  assess- 
ment on  shares  of  bank  stock  rests  only  up- 
)n  those  who  are  shareholders  at  the  time 
'.he  insolvency  occurs,  all  the  decisions  as- 
lunie  that  this  is  so. 

Trona  v.  Manufacturers'  Nat.  Bank,  17 
Fed.  Rep.  316 ;  Stuart  v.  Hayden,  169  U.  8. 
i,  42  L.  ed.  641,  18  Sup.  Ct.  Rep.  274;  Wit- 
ters V.  Bowles,  32  Fed.  Rep.  130;  Wickhatn 
V.  Hull,  00  Fed.  Rep.  328 ;  Blackmore  v.  Mat- 
thetcs,  37  U.  S.  App.  531,  71  Fed.  Rep.  321, 
18  C.  C.  A.  57 ;  Parker  v.  Robinson,  33  U.  S. 
App.  368,  71  Fed.  Rep.  256,  18  C.  C.  A.  36; 
Brown  v.  Ellis,  86  Fed.  Rep.  357 ;  Tourtelot 
T.  Finke,  87  Fed.  Rep.  840. 

The  absence  of  the  name  of  the  owner  of 
shares  from  the  bank  register  is  no  defense 
to  an  action  to  recover  from  him  an  assess- 
ment on  shares  of  stock  owned  by  him,  and 
the  fact  of  one's  name  appearing  on  the  bank 
register  as  a  shareholder  does  not  of  itself 
make  him  liable  for  an  assessment  on  stodc 
appearing  by  the  books  of  the  bink  to  be- 
long to  him. 

Johnston  v.  Laflin,  103  U.  8.  800,  26  L. 
ed.  532;  Davis  v.  Stevens,  17  Blatchf.  269, 
Fed.  Cas.  Xo.  3,053;  Oermania  Nat.  Bank 
V.  Case,  90  U.  S.  628,  25  L.  ed.  448 ;  Bowden 
V.  Johnson,  107  U.  S.  251,  sub  nom.  Adams 
v.  Johnson,  27  L.  ed.  380,  2  8up.  Ct.  Rep. 
246;  Whitney  v.  Butler,  118  U.  S.  655,  30 
L.  ed.  266,  7  Sap.  Ct.  Rep.  61 ;  Pauly  v.  State 
Loan  &  T.  Co.  165  U.  S.  606,  41  L.  ed.  844, 
17  Sup.  Ct.  Rep.  465;  Bubbell  v.  Houghton, 
<6  Fed.  Rep.  647 ;  Lucas  v.  Coe,  86  Fed.  Rep. 
»72. 

The  liability  of  a  shareholder  to  pay  an 
usessment  is  not  strictly,  if  at  aJl,  a  con- 
-.ract  obligation,  but  is  merely  incidental  to 
-.he  ownership  of  the  stock,  and  ia  purely 
•tatutory. 

Witters  v.  Bowles,  32  Fed.  Rep.  137 ;  Soott 
>.  Latimer,  60  U.  8.  App.  720,  89  Fed.  Rep. 
«53.  33  C.  C.  A.  1;  Delano  v.  Butler,  118  U. 
3.  634,  30  L.  ed.  260,  7  Sup.  Ct.  Rep.  39; 
First  Vat.  Bank  v.  Hawkins,  33  U.  S.  App. 
r47,  79  Fed.  Rep.  53,  24  C.  C.  A.  444;  Key- 
ser  T.  Bitz,  133  U.  8.  138,  83  L.  ed.  631,  10 
8np.  Ct.  Rep.  290. 

Mr.  Frank  B.  Kellonr  submitted  the 
eause  for  defendant  in  error.  Messrs. 
Oeorge  R.  O'tteilly,  Dan  W.  Lawler,  and 
Fitzhugh  Bums  were  with  him  on  the  brief: 

While  the  real  owner  of  shares  might  be 
leld  liable  on  his  statutory  liability,  the  ap- 
parent owner  may,  in  every  case,  be  held,  un- 
ess  he  has  taken  every  step  necessary  to 
tMve  himself  released. 
S78 


National  Park  Bank  ▼.  Barmon,  51  U.  S. 
App.  148,  79  Fed.  Rep.  891,  26  C.  C.  A.  214, 
Aftirmed  in  172  U.  8.  644,  43  L.  ed.  1182,  1» 
Sup.  Ct.  Rep.  877 ;  Hawkins  v.  Olerm,  131  U. 
S.  310,  33  L  ed.  184,  9  Sup.  Ct.  Rep.  739; 
Horton  v.  iferoer,  36  U.  8.  App.  234,  71  Fed. 
Rep.  153,  18  C.  C.  A.  18;  Thomp.  Corp.  SI 
3193-3283. 

A  stockholder's  liability  is  an  essential 
element  of  the  contract  by  which  he  becomes 
a  stockholder,  and  is  voluntarily  entered  in' 
to. 

Richmond  r.  Irons,  121  U.  8.  27,  30  L.  ed. 
864,  7  Sup.  Ct  Rep.  788;  Flash  v.  Conn,  lOB 
U.  S.  371,  27  L.  ed.  966,  3  Sup.  Ct  Rep.  263; 
Thomp.  Corp.  {{  3018,  3320  et  seq.;  Davit 
V.  Weed,  44  Conn.  560;  Wiles  v.  Buydam,  64 
N.  Y.  173;  Cochran  v.  Wiechers,  119  N.  Y. 
309,  7  L.  R.  A.  663,  23  N.  E.  803;  Bailey  ▼. 
Hollister,  26  N.  Y.  112;  Lowry  v.  Inman,  46 
N.  Y.  119;  Aultman's  Appeal,  08  Fa.  605. 

On  the  death  of  a  stockholder  in  a  natio» 
al  banking  association,  this  liability  passes 
immediatdy  to  his  estate,  and  would  do  so, 
even  were  it  not  for  i  5152  of  the  Revised 
Statutes.  This  is  not  by  virtue  of  any  new 
contract,  as  the  liability  rests  on  the  stock 
and  is  part  of  the  contingent  liability  of  th« 
estate. 

Daft*  V.  Weed,  44  Conn.  669,  Fed.  Caa 
No.  3.658 ;  Parker  v.  Robinson,  33  U.  8.  App, 
368,  71  Fed.  Ivep.  256,  18  C.  C.  A.  36. 

It  is  a  contingent  liability, — one  depend- 
ing upon  some  future  event  which  may  or 
may  not  happen;  and  it  is  therefore  wholly 
uncertain  whether  there  will  ever  be  a  lia- 
bility. 

Davis  V.  Weed,  44  Conn.  569,  Fed.  Cn-i. 
No.  3,658;  Tourtelot  v.  Finke,  87  Fed.  Rep. 
840:  Bantzeh  v.  Massolt,  61  Minn.  3C1,  63 
N.  W.  1069;  Lake  Phalen  Land  d  Tmprov. 
Co.  V.  Lindeke,  66  Minn.  209,  68  N.  W.  974; 
Dent  ▼.  jra((e«on.  70  Minn.  519,  73  N.  W. 
416. 

U.  8.  Rev.  Stat  S  5152,  does  not  confine 
this  liability  of  an  estate  to  such  time  only 
as  it  remains  in  the  hands  of  the  aidministra- 
tor. 

Parker  v.  Robinson,  33  U.  8.  App.  368.  71 
Fed.  Rep.  266,  18  C.  C.  A.  36;  Davis  r. 
Weed,  44  Conn.  669,  Fed.  Cas.  No.  3,668. 

The  deceased  assumed  the  liability  at  the 
time  he  took  the  stock,  and  was  from  that 
time  actually  liable  to  the  date  of  his  de- 
cease, though  the  contingent  liability  did 
not  biecome  fixed  and  certain  until  after  hia 
death. 

Richmond  v.  Irons,  121  U.  8.  27,  30  L.  ed. 
864.  7  Sup.  Ot  Rep.  788:  Flash  v.  Conn.  109 
U.  8.  371,  27  L.  ed.  966,  3  Sup.  a.  Rep.  263; 
Davis  V.  Weedj  44  Conn.  569,  Fed.  Cas.  No. 
3,668 ;  Tourtelot  v.  Finke,  87  Fed.  Rep.  840. 

It  cannot  be  denied  that  this  liability  is 
one  that  survives  against  the  estate  of  the 
deceased. 

Richmond  v.  Irons,  121  U.  8.  27,  80  L.  ed. 
864,  7  Sup.  Ct  Rep.  788;  Cook,  Stock  and 
Stockholders,  {  248;  Thomp.  Corp.  $!  3026, 
3320  et  seq.;  Bailey  v.  Hollister,  26  N.  Y. 
112;  Cochran  v.  Wiechers,  110  N.  Y.  399,  7 
L.  R.  A.  553,  23  N.  E.  803;  Wickham  v.  BuU, 
60  Fed.  Rep.  326. 
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It  is  a  well-settled  doctrine  of  law  that, 
nntll  a  transfer  of  stock  is  duly  recorded  in 
the  transfer  books  of  the  corporation,  the 
transferrer  is  not  released  from  liability, 
but  is  still  held  liable  to  the  creditors  of  the 
corporation. 

Cook,  Stock  and  Stockholders,  f§  258, 
262;  Thomp.  Corp.  SS  3193,  3283  et  seq. 

This  rule  is  more  strictly  enforced  in  ref- 
erence to  transfers  of  stock  in  a  national 
banking  association,  owing  to  the  wording 
of  the  statute  above  quoted. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct  Bep.  788;  Hawkins  v.  Glerm, 
131  U.  S.  319,  33  L.  ed.  184,  9  Sup.  Ct.  Rep. 
739;  Botoden  v.  Fcmnera'  <t  M.  Nat.  Bank, 
7  Hughes,  307,  Fed.  Cas.  No.  1,714;  John- 
tton  V.  Laflin,  103  U.  S.  800,  26  L.  ed.  532 ; 
Irons  V.  Manufacturers'  If  at.  Bank,'27  Fed. 
Rep.  691 ;  Borland  v.  Haven,  37  Fed.  Rep. 
394;  Price  v.  Whitney,  28  Fed.  Rep.  297; 
Whitney  v.  Butler.  118  U.  S.  655,  30  L.  ed. 
266,  7  Sup.  Ct.  Rep.  61 ;  Rcihinson  t.  South- 
em  Nat.  Bank,  94  Fed.  Rep.  964,  36  C.  C.  A. 
684;  Davis  v.  Weed,  44  Conn.  569,  Fed.  Cas. 
No.  3.658. 

It  was  the  duty  of  the  personal  representa- 
tive of  IJie  intestate  to  see  that  proper  trans- 
fers were  made,  and  this  duty  having  been 
neglected,  the  estate  is  not  released  from 
liability. 

Price  V.  Whitney,  28  Fed.  Rep.  297 ;  Whit- 
ney v.  Butler.  118  U.  S.  665,  30  L.  ed.  266,  7 
Sup.  Ct.  Rep.  61. 

[SSS]  *Mr.  Justice  Whit*,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  questions  arising  on  this  record  in- 
volve a  consideration  of  SS  5918  et  seq.  of 
the  General  Statutes  of  the  state  of  Minne- 
sota and  of  the  sections  of  the  Revised  Stat- 
utes of  the  United  States,  which  are  in  the 
margin.t 

(SS4]  'leaving  out  of  view  for  the  moment  the  le- 
gal eiTect  of  the  allotment  of  the  ten  shares 
of  stock  to  the  next  of  kin  of  Matteson,  let 
us  consider  what,  if  any,  liability  rested  upon 
his  estate  to  pay  the  assessment  on  the  ten 
shares  of  stock  which  stood  at  his  death  in 


his  name,  and  so  remained  up  to  the  time  of 
the  allotment.  Because  the  insolvency  of 
the  bank  took  place  after  the  death  of  Mat- 
teson, did  it  result  that  the  assessment, 
which  was  predicated  upon  the  insolvency, 
was  not  a  debt  of  his  estate?  To  so  decide 
the  statute  must  be  construed  as  imposing 
the  liability  on  the  shareholder  for  the 
amount  of  his  subscription  when  necessary 
to  pay  debts,  only  in  case  insolvency  arises 
during  the  lifetime  of  the  shareholder.  In 
other  words,  that  all  liability  of  sharehold- 
ers to  contribute  *to  pay  debts  ceases  by[52S] 
death.  This  construction,  however,  would  be 
manifestly  unsound.  The  obligation  of  a 
subscriber  to  stock  to  contribute  to  the 
amount  of  his  subscription  for  the  purpose 
of  the  payment  of  debts  is  contractual,  and 
arises  from  the  subscription  to  the  stock. 
True,  whether  there  is  to  be  a  call  for  the 
performance  of  this  obligation  depends  on 
whether  it  becomes  necessary  to  do  so  in  con- 
sequence of  the  happening  of  insolvency. 
But  the  obligation  to  respond  is  engen- 
dered  by  and  relates  to  the  contract  from 
which  it  arises.  This  contract  obligation, 
existing  during  life,  is  not  extinguished  by 
death,  but  like  other  contract  obligations 
survives  and  is  enforceable  against  the  es- 
tate of  the  stockholder.  The  principle  con- 
trolling the  subject  was  quite  clearly  stated 
by  Shipman,  J.,  in  Davis  v.  Weed,  44  Conn. 
569,  Fed.  Cas.  No.  3,658.  There,  stock  of  a 
national  bank  stood  in  the  name  of  a  person 
who  died  in  January,  1871.  Nearly  one 
year  afterwards,  on  December  12,  1871,  the 
bank  became  insolvent,  and  more  than  five 
years  thereafter  several  assessments  were 
made  by  order  of  the  comptroller  of  the  cur- 
rency, and  an  action  was  instituted  against 
thp  administrator  to  enforce  payment.  Two 
defenses  were  interposed  by  the  administra- 
tor, as  follows:  1,  that  the  estate  of  the  de> 
cedent  had  been  settled  according  to  law, 
prior  to  the  assessments,  and  that  as  there 
were  no  assets  in  the  hands  of  the  adminis- 
trator at  the  time  of  the  demand,  and  he  had 
fully  administered  the  estate  and  had  re- 
ceived no  assets  since  the  demand,  no  judg- 
ment could  be  rendered  against  him;  and, 


tSec.  S139.  The  capital  stock  of  each  associa- 
tion shall  be  divided  Into  shares  of  one  hundred 
dollars  each,  and  be  deemed  personal  property, 
and  transferable  on  the  books  of  the  associa- 
tion In  such  manner  as  may  be  prescribed  in 
the  by-laws  or  articles  of  association.  Every 
person  becoming  a  shareholder  by  such  trans- 
fer shall,  in  proportion  to  his  shares,  succeed 
to  all  the  rights  and  liabilities  of  the  prior  hold- 
er of  such  shares ;  and  no  change  shall  be  made 
In  the  articles  of  association  by  which  the 
rights,  remedies,  or  security  of  the  existing 
creditors  of  the  association  shall  be  Impaired. 

Sec.  5161.  The  shareholders  of  every  nation- 
al banking  association  shall  be  held  individual- 
ly responsible,  equally  and  ratably,  and  not 
one  for  another,  tor  all  contracts,  debts,  and 
engagements  of  such  association,  to  the  extent 
of  the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  In  addition  to  the  amount  In- 
vested In  such  shares ;  except  that  shareholders 
of  any  banking  association  now  existing  under 
state  laws,  having  not  less  than  five  millions 
176  IT.  S. 


of  dollars  of  capital  actually  paid  in,  and  a  sur- 
plus of  twenty  per  centum  on  band,  both  to  be 
determined  by  the  comptroller  of  the  currency, 
shall  be  liable  only  to  the  amount  invested  In 
their  shares :  and  such  surplus  of  twenty  per 
centum  shall  be  kept  undiminished,  and  be  in 
addition  to  the  surplus  provided  for  in  this 
title ;  and  if  at  any  time  there  Is  a  deficiency 
in  such  surplus  of  twenty  per  centum,  such 
association  shall  not  pay  any  dividends  to  Its 
shareholders  until  the  deficiency  is  made  good ; 
and  In  case  of  such  deficiency  the  comptroller 
of  the  currency  may  compel  the  association  to 
close  Its  business  and  wind  up  Its  affairs  under 
the  provisions  of  chapter  four  of  this  title. 

Sec.  5152.  Persons  holding  stock  as  execu- 
tors, administrators,  guardians,  or  trustees 
shall  not  be  personally  subject  to  any  liabili- 
ties as  stockholders :  but  the  estates  and  funds 
in  their  hands  shall  be  liable  In  like  manner 
and  to  the  same  extent  as  the  testator,  Intcs- 
tate,  ward,  or  person  Interested  In  such  trust 
funds  would  be.  if  living  and  competent  to  act 
and  bold  the  stock  In  his  own  name. 
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2,  that  inasmuch  as  the  insolvency  of  the 
bank  occurred  after  the  death  of  the  intes- 
tate, when  the  title  of  the  stock  became 
vested  in  the  administrator,  no  debt  or  lia- 
bility existed  at  any  time  aj^ainiit  the  estate ; 
that  the  liability,  if  any,  was  against  the 
administrator,  who,  by  i  5152  of  the  Revised 
Statutes,  was  freed  from  personal  liability, 
and  was  only  liable  to  the  extent  of  the 
trust  estate  and  funds  in  his  hands  at  the 
time  of  the  demand. 

The  first  contention  was  held  untenable, 
upon  a  consideration  of  the  statutes  of  Con- 
necticut in  regard  to  the  settlement  of  es- 
tates, and  the  presentation,  allowance,  and 
payment  of  claims  against  the  estates  of  sol- 
vent deceased  persons.  In  disposing  of  the 
second  contention  the  court  said: 
[6S6]  *"The  original  liability  of  the  intestate  to 
pay  the  assessments  which  may  be  ordered 
by  the  comptroller  was  a  voluntary  agree- 
ment, evidenced  by  his  sbbscription  or  by  his 
becoming  a  stockholder.  It  is  not  imposed 
by  way  of  forfeiture  or  penalty.  It  is  im- 
posed by  the  statute,  but  it  also  exists  by 
virtue  of  the  contract  which  the  intestate  en- 
tered into  when  he  became  a  stockholder. 
When  the  stockholder  dies  his  estate  becomes 
burdened  with  the  same  contract  or  agree- 
ment which  the  dead  man  had  assumed,  and 
so  long  as  it,  through  the  executor  or  admin- 
istrator, holds  the  stock  as  the  property  of 
the  estate,  and  the  stock  has  not  been  trans- 
ferred on  the  books  of  the  bank,  and  the  lia^ 
bility  has  not  been  discharged  by  some  act 
which  shows  that  the  new  stockholder  has 
taken  the  place  of  the  old  one,  the  contract 
liability  still  adheres  to  the  estate.  This 
liability  is  not  the  result  of  any  new  con- 
tract, for  the  administrator  did  not  volun- 
tarily become  the  owner  of  the  stock ;  it  came 
to  him  as  the  dispenser  of  the  goods  of  the 
dead,  and  the  liability  rested  upon  the  stock, 
and  was  a  part  of  the  contingent  liability  of 
the  estate,  at  least  until  it  was  transferr^  to 
some  other  person  by  a  transfer  free  from 
fraud." 

The  question  was  settled  in  Riehmond  t. 
Ironn,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct 
Rep.  788,  where  the  court  said  (pp.  55,  66, 
L.  cd.  p.  873,  Sup.  Ct.  Rep.  p.  801 )  : 

"Under  that  [the  national  banking]  act 
the  individual  liability  of  the  stockholders 
is  an  essential  element  in  the  contract  by 
which  the  stockholders  became  members  of 
the  corporation.  It  is  voluntarily  entered 
into  by  subscribing  for  and  accepting  shares 
of  stock.  Its  obligation  becomes  a  part  of 
every  contract,  debt,  and  engagement  of  the 
bank  itself,  as  much  so  as  if  they  were  made 
directly  by  the  stockholder  instead  of  by  the 
corporation.  There  is  nothing  in  the  stat- 
ute to  indicate  that  the  obligation  arising 
upon  these  undertakings  and  promises 
■hoold  not  have  the  same  force  and  effect, 
and  b«  as  binding  in  all  respects,  as  any 
other  onntr'-t.s  of  the  individual  stockhold- 
•r.  We  hold,  therefore,  that  the  obligation 
of  the  stockholder  survives  as  against  his 
personal  representatives.  FUuh  ▼.  Conn, 
109  U.  S.  371,  27  L.  ed.  966.  3  Sup.  Ct.  Rep. 
£63;  BolHirt  v.  Johnton,  10  Blatchf.  369,  8 
674 


Fed.  Rep.  403.  In  Massachusetts  it  was  held, 
in  Grew  v.  Breed,  10  Met  660,  *that  adminis-[5ST) 
trators  of  deceased  stockholders  were  charge- 
able in  equity,  as  for  other  debts  of  their 
intestate,  in  their   representative  capacity." 

And  a  similar  determination  as  to  the  na- 
ture of  a  responsibility  like  the  one  in  ques" 
tion  has  been  arrived  at  by  state  courts  in 
decisions  on  kindred  statutes,  and,  indeed, 
its  correctness  is  not  controverted  by  any 
authority  to  which  we  have  been  referred  or 
which  we  have  been  able  to  examine.  The  ac- 
cepted doctrine  finds  nowhere  a  more  lucid 
statement  than  in  the  courts  of  New  York. 
Thus,  in  Bailey  v.  BollUter,  26  N,  Y.  112, 
judgment  having  been  recovered  against  a 
manufacturing  company  upon  indebtedness 
which  arose  in  the  years  1840,  1850,  1851, 
1852,  and  1853,  an  action  was  brought,  after 
return  of  execution  imsatisfled,  to  recover 
the  same  debt  from  the  personal  representa- 
tives of  the  estate  of  one  Kirkpatrick,  on  the 
ground  that  when  such  indebtedness  was  con- 
tracted the  estate  of  Kirkpatrick  was  a  stock- 
holder, and,  as  such,  personally  liable  under 
the  charter  of  the  company.  Kirkpatrick  had 
died  intestate  in  1832,  and  the  stock  stood 
on  the  books  of  the  company  in  his  name  un- 
til 1844,  when  it  was  entered  in  a  new  stock 
ledger  in  the  name  of  the  estate,  which  there- 
after received  dividends.  The  facts  of  this 
transfer  and  the  payment  of  dividends  were 
not,  however,  in  the  opinion  of  the  court, 
treated  as  material  factors  in  the  decision. 
The  court,  in  an  opinion  delivered  by  Gould, 
J.,  said  (p.  116) : 

"It  will  be  conceded  that  when  a  stock- 
holder in  any  corporation  dies,  his  estate 
succeeds  him  in  the  title  to,  and  the  rights 
in,  the  stock  he  held.  Of  necessity,  it  must 
take  that  title  and  those  rights  subject  to 
any  liability  then  existing  upon  them;  and 
so  long  as  the  estate  is,  by  operation  of  law, 
the  holder  of  such  stock,  the  estate  must  be- 
come responsible  for  any  obligations  accru- 
ing during  that  time  which  the  law  may  im- 
pose upon  any  holder  of  the  stock  as  such. 
Such  liability  proceeds,  not  from  any  new 
contract  made  by  or  on  behalf  of  the  estate, 
but  it  is  inherent  in  the  property  itself.  To 
avoid  it  the  estate  must  part  from  the  prop- 
erty; must  cease  to  be  the  holder  of  the 
stock.  Or,  calling  it  a  contract  liability,  it 
arises  out  of  a  contract  made  by  the  stock- 
holder, *and  binding  his  personal  representn-[SS8] 
tives,  as  it  bound  him,  as  long  as  the  relation 
of  stockholder  existed." 

And  it  may  be  added,  the  law  presumes,  in 
the  absence  of  express  words,  that  the  par- 
ties to  a  contract  intend  to  bind,  not  only 
themselves,  but  their  personal  representA- 
tives.  Kemoohan  ▼.  Murrajf,  111  K.  Y.  306, 
2  L.  R.  A.  183,  18  N.  E.  868. 

The  doctrine  enunciated  in  Bailey  v.  BoU 
lister,  as  above  stated,  was  later  applied  in 
Coohran  v.  Wieohers,  119  N.  Y.  309,  403,  mih 
nom.  Cochran  v.  ItattKiessen,  7  L.  R.  A.  653, 
23  N.  E.  803,  where  the  court  held  that 
liability  imposed  by  statute  upon  stockhold- 
ers in  limited  liability  companies  to  respond 
for  the  debts  of  the  company,  "to  an  ambunt 
equal  to  the  amount  of  stock  he'd  by  then 
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Kspectivelj,"  was  in  the  nature  of  a  con' 
tract  obligation  which  gurvived  the  death  of 
tha  stockholder.  The  court,  after  approv- 
ingly quoting  a  portion  of  the  opinion  of 
Gould,  J.,  above  excerpted,  added  (p.  404, 
L.  R.  A.  p.  555,  N.  E.  p.  S05)  : 

"The  liability  of  the  estate  of  the  deceased 
stockholder  under  the  statute  is  so  well  es- 
tablished, upon  principle  and  authority,  that 
further  discussion  is  unnecessary.  Chase  v. 
Lord,  77  N.  Y.  1 ;  Flash  v.  Conn,  109  U.  8. 
371,  27  L.  ed.  966,  3  Sup.  Ct.  Rep.  263;  Rich- 
mond V.  rrons,  121  U.  S.  27,  30  L.  ed.  864,  7 
Sup.  Ct.  Rep.  788." 

The  debt  then  being  one  due  by  the  estate 
of  Matteson,  if  the  allotment  of  the  shares 
in  indivision  be  not  considered,  the  question 
then  is.  Taking  the  allotment  into  view,  what 
was  its  effect?  The  argument  is  that  the 
next  of  kin  to  whom  the  allotment  was  made 
can  only  be  held  responi-ible  to  the  extent  of 
the  interest  which  they  took  in  the  stock, 
and  therefore  there  was  error  committeil  in 
enforcing  the  whole  amount  of  assessment 
against  the  next  of  kin  who  wore  served,  to 
the  extent  of  the  distributive  share  of  the 
property  of  the  estate  received  by  them.  But 
this  contention  directly  conflicts  with  the 
interpretation  of  the  statutes  of  Minnesota 
by  the  court  of  last  resort  of  that  state  in 
this  case.  It  is  clear  that,  by  necessary  im- 
plication, it  was  decided  that  by  the  statutes 
of  Minnesota  under  which  the  allotment  in 
indivision  was  made,  the  heirs  or  next  of  kin 
remained,  by  operation  of  law,  to  the  extent 
to  which  they  received  the  property  of  the 
estate,  subject  to  be  sued  and  to  respond  to 
the  debts  of  the  estate  existing  at  the  time 
,  the  allotment  took  place.  But  the  rights 
[629];»ri9ing  'from  the  allotment,  under  the  stat- 
utes of  Minnesota,  cannot  be  greater  than 
those  which  the  statutes  in  question  con- 
ferred. The  contention,  therefore,  amounts 
to  this,  that  in  so  far  as  the  statutes  of 
Minnesota  operated  in  favor  of  the  partici- 
pants in  the  allotment  the  statutes  are  to  be 
respected,  but  to  the  extent  that  they  im- 
posed obligations  upon  the  allottees  they  are 
not  bound  thereby.  It  is  argued,  however, 
that  as  by  law  of  Minnesota  the  liability  to 
be  called  upon  to  pay  a  debt  of  the  estate,  to 
the  extent  of  the  distributive  share  received, 
depended  solely  upon  whether  there  was  such 
debt  existing  at  the  time  the  allotment  was 
made,  and  as  there  was  no  such  debt  in  the 
present  instance,  no  duty  to  respond  arose. 
This  is  predicated  upon  the  assumption  that 
because  the  insolvency  happened  after  the  al- 
lotment, therefore  there  was  no  debt  at  the 
time  of  the  allotment.  This  assumes  that 
whether  there  was  a  debt  depended  upon  the 
date  of  the  insolvency.  In  effect,  this  is  but 
to  argue  that  the  estate  was  never  liable  at 
all.  Such,  clearly,  is  the  essence  of  the  prop- 
osition, for  if  it  be  that  whether  there  was 
a  debt  is  to  be  alone  ascertained  by  the  hap- 
pening of  insolvency,  and  not  by  referring  to 
the  date  of  the  subscription,  then  where  in- 
solvency occurred  after  the  death  of  the 
.  stockholder  there  would  be  no  responsibility. 
The  unsoundness  of  this  view  has  been  al- 
ready demonstrated.  Moreover,  'the  supreme 
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court  of  Minnesota,  in  effect,  in  this  case,  hat 
held  that  the  statute  of  that  state  making 
the  allottees  liable,  each  to  the  amount  en 
their  distributive  share,  for  the  debt  of  the 
estate,  embraced  a  contract  liability  to  pay 
an  assessment  contingent  on  the  happening 
of  insolvency,  although  that  event  had  not 
taken  place  at  the  time  of  the  allotment. 

The  contention  is  next  made  that  conced- 
ing there  was  a  debt  of  the  estate,  and  grant' 
ing  that  the  statute  embraced  a  pre-existing 
contract  obligation  which  had  not  ripened 
into  an  actual  demand  because  insolvency 
had  not  taken  place,  nevertheless  the  court 
below  erred,  because  by  the  effect  of  the  al- 
lotment the  estate  had  ceased  to  exist  and  all 
its  property  had  passed  to  the  allottees. 
This  but  reiterates  the  misconception  al- 
ready disposed  of.  Whether  the  effect  of  the 
allotment  'was  to  extinguish  the  estate  was[S30J 
wholly  dependent  on  the  Minnesota  law. 
That  law,  as  construed  by  the  courts  of 
Minnesota  in  this  case,  in  substance  provides 
(for  the  purpose  of  the  enforcement  of  the 
debts  of  the  estate  then  actually  existing  or 
resting  in  contract,  and  liable  to  arise  from 
events  to  take  place  in  the  future)  that  the 
estate  should,  in  legal  effect,  continue  to  ex- 
ist, to  the  extant  provided,  for  the  purpose 
of  enforcing  the  debts  in  question. 

These  considerations  would  dispose  of  the 
case,  since  they  demonstrate  that  no  sub- 
stantial Federal  question  was  involved  but 
for  the  fact  that  it  is  claimed  that  as  under 
the  statute  of  the  United  States  each  stock- 
holder in  a  national  bank  can  only  be  liable 
to  the  extent  of  the  amount  of  his  stock 
therein,  at  the  par  value  thereof,  in  addi- 
tion to  the  amount  invested  in  such  shares, 
therefore  the  enforcement  of  the  liability  for 
the  whole  amount  against  one  of  the  allottees 
deprives  him  of  the  benefit  of  the  Federal 
statute  and  involves  a  misconstruction  of  its 
provisions.  This  contention  was  considered 
and  adversely  decided  below.  It  is  conceded 
that  no  notice  of  the  allotment  was  ever 
given  to  the  bank,  and  that  the  stock  in  ques- 
tion was  never  registered  in  the  name  of  the 
allottees.  But  the  settled  doctrine  is  that, 
as  a  genera!  rule,  the  legal  owner  of  stock 
of  a  national  banking  association — that  is, 
the  one  in  whose  name  stock  stands  on  the 
books  of  the  association — remains  liable  for 
an  assessment  so  long  as  the  stock  is  allowed 
to  stand  in  his  name  on  the  books,  and.  con- 
sequently, that  although  the  registered  own- 
er may  have  made  a  transfer  to  another  per- 
son, unless  it  has  been  accompanied  by  a 
transfer  on  the  books  of  registry  of  the  asso- 
ciation, such  registered  owner  remains  lia- 
ble. Vpton  v.  Tribilcoch,  91  U.  S.  45,  23  L. 
ed.  203 ;  Gauffer  v.  Upton,  91  U.  8.  66,  23  L. 
ed.  220 ;  Webster  v.  Vpton,  91  U.  S.  65.  23 
L.  ed.  384 ;  Pullman  v.  Upton,  96  U.  S.  328, 
24  L.  ed.  818;  Anderson  v.  Philadelphia 
Warehouse  Co.  Ill  U.  S.  479,  28  L.  ed.  478, 
4  Sup.  Ct.  Rep.  525 ;  and  Richmond  v.  Irons, 
121  U.  S.  27,  58.  30  L.  ed.  864,  874,  7  Sup. 
Ct.  Rep.  788.  This  principle  thus  settled 
as  to  the  stockholders  in  national  banks  is 
in  entire  accord  with  the  rule  established  by 
state  courte  in  construing  stotutes  contein- 

575 


Digitized  by 


Google 


630-533 


SuPBEUE  CX)UKr  or  thk  United  Statss. 


Oct.  T«Bi^ 


ing  substantially  similar  proTlsiona.  In 
Shellington  v.  Botcland,  63  N.  Y.  376,  it  was 
said: 
[B31]  •"There  may  have  been  a  transfer  by  the 
defendant  of  his  stock  to  the  corporation  in 
1360,  valid  as  between  the  parties  to  the 
transaction,  and  sufficient  to  vest  the  equit- 
able title  in  the  transferee,  but  the  transfer 
was  not  consummated  in  the  form  required 
by  statute,  so  as  to  affect  the  rights  of 
strangers  or  to  relieve  the  defendant  from 
his  l^al  liability  to  third  persons  for  the 
debts  of  the  corporation.  .  .  .  The 
transfer  of  stock,  quoad  the  public,  is  not 
complete  until  entered  on  the  book  desig- 
nated by  statute.  An  entry  upon  the  books 
of  registry  of  stockholders  is  required  for  the 
protection  of  the  company  and  its  creditors 
and  each  may  hold  the  stockholders  to  their 
liability  as  such  until  they  have  devested 
themselves  of  the  title  to  their  shares  by  a 
completed  transfer,  as  prescribed  by  law.  No 
secret  transfer  will  avail  to  release  the  stock- 
holder from  his  obligations,  or  deprive  the 
creditors  of  the  corporation  of  the  right  to 
look  to  him  as  the  responsible  party  liable 
for  the  debts  of  the  corporation." 

Indeed,  this  doctrine  is  so  universally  set- 
tled that  it  is  treated  as  elementary.  See 
Thomp.  Corp.  §§  3283,  3284. 

True  it  is  that  exceptions  have  been  en- 
grafted upon  this  doctrine  as  to  national 
bank  stockholders  by  decisions  of  this  court, 
but  none  of  them  are  germane  to  the  matter 
now  considered.  Cases  enunciating  certain 
of  the  exceptions  referred  to  are  cited  in  the 
following  summary: 

1.  Where  a  transfer  has  been  fraudulently 
or  collnsively  made  to  avoid  an  obligation  to 
pay  assessments,  such  transfer  will  be  disre- 
garded and  the  real  owner  be  held  liable. 
Qermania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
631,  632,  25  L.  ed.  448.  449 ;  Bowden  v.  John- 
son, 107  U.  S.  251,  261,  sub  nom.  Adams  v. 
Johnson,  27  L.  ed.  386.  339.  2  Sup.  Ct.  Rep. 
246. 

2.  Where  a  transfer  of  stock  ia  made  and 
delivered  to  officers  of  a  bank,  and  such  offi- 
cials fail  to  make  entry  of  it,  the  acts  re- 
ferred to  will  operate  a  transfer  on  the  books, 
and  extinguish  the  liability  as  stockholder  of 
the  transferrer.  Whitnep  v.  Butler,  118  U. 
S.  655.  30  L.  ed.  266.  7  Sup.  Ct.  Rep.  61.  In 
the  case  just  cited,  in  applying  the  excep- 
tion, the  court  very  carefully"  and  accurately 
restated  the  general  rule. 

3.  Where  stock  was  transferred  in  pledge, 
[632]and  the  pledgee  'for  the  purpose  of  protecting 

his  contract  caused  the  stock  to  be  put  in  his 
name  on  the  books  as  pledgee,  it  has  been 
held  that  such  a  registry  did  not  amount  to  a 
transfer  to  the  pledgee  as  owner,  and  that  he 
therefore  was  not  liable,  although  the  pledge- 
or  might  continue  to  be  so.  Pauly  v.  State 
Loan  d:  T.  Co.  165  U.  S.  606,  41  L.  ed.  844, 
17  Sup.  Ct.  Rep.  465. 

These  and  other  cases  unnecessary  to  be 
referred  to  do  not  impair,  but.  on  the  con- 
trary, serve  to  prove,  the  general  rule.  As 
in  the  case  now  oefore  us  the  stock  remained 
on  the  books  in  the  name  of  Matteson,  con- 
tinued as  a  liability  of  the  estate,  and  was 
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never  transferred  under  the  allotment,  it  fol- 
lows that  the  allottees  have  no  right  to  coia> 
plain  because  the  receiver  has  availed  hint- 
self  of  the  provisions  of  tbe  ICnneaota  stat- 
ute. 
Judgment  affirmed. 


ROBERT  JACKSON,  Plff.  «•  Brr., 

V. 

GEORGE    £.    EMMONS    and    J.    PAUL 
SMITH. 

(See  8.  C.  Beporter**  ed.  532-535.) 

Dismissal  of  action  for  faiiure  to  amend  dee- 
laration  or  pay  oost*. 

Plalntlire  failure  to  amend  bis  declaration,  for 
which.  In  good  faith,  be  bas  obtained  leave. 
With  a  continuance  of  tbe  case  by  witbdraw- 
iDg  a  Juror,  and  bis  fallare  to  pa;  tbe  term 
costs  Imposed  on  him  as  a  condition  of  tbe 
amendment  by  an  order  subsequently  made, 
wben  be  could  no  longw  bave  any  choice  as 
to  the  acceptance  of  the  leave  on  tbose  conri  ■ 
tlons,  will  not  Justify  tbe  dismissal  of  bis  ac- 
tion. 

[No.  167.] 

Submitted  February  t,  1900.      Decided  F<  5- 
ruary  i6, 1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  affirming  a  decision 
dismissing  an  action.     Herersed. 

See  same  case  below,  13  App.  D.  C.  269. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  Waters  submitted  tbe  caose 
for  plaintiff  in  error : 

To  treat  the  "leave  to  amend  his  declara- 
tion as  advised"  as  a  mandatory  order  about 
which  Jackson  had  no  discretion  or  choice 
and  to  finally  dismiss  his  suit,  was  fatal  er- 
ror. 

Smith  V.  Powers,  16  N.  H.  546;  1  En- 
cyclop.  Plead.  &  Prac.  Amend,  p.  640,  pt.  14, 
note  11. 

Defendant's  failure  to  demand  costs  when 
plaintiff  took  leave  to  air«nd  was  a  waiver 
of  their  right  to  any  such  condition,  and  they 
are  estopped  by  their  silence  at  the  time  from 
going  back  afterwards  to  the  occasion  and 
claiming  costs  as  a  proper  condition  of  the 
leave  given. 

Smith  V.  Powers,  15  N.  H.  546. 

Mr.  WUliam  F.  MattinslT  submitted 
the  cause  for  defendants  in  error. 

*Mr.  Justice    MeKenaa    delivered    thr[533] 
opinion  of  the  court: 

This  is  an  action  for  damages.  The 
ground  of  it  is  injuries  to  tbe  wife  of  the 
plaintiff  in  error,  and  to  his  house  by  blast- 
ing rock  near  the  latter. 

The  allegation  is  that  "by  such  blastins" 
the  defendant  "unlawfully  and  forcibly,  with 
great  and  dangerous  violence,  threw  larce 
and  heavy  pieces  of  said  rocky  formation 
from  time  to  time  into  the  premises  .  .  . 
and  near  said  ground  occupied  and  held  by 
said  plaintiff  under  a  yenrly  ground  rent, 
with  other  rights  and  privileges,  and  against 
the  house  and  habitation  on  said  premises, 
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whieh  honae  wm  and  is  owned  by  laid  plain- 
tiff, and  was  used  and  occupied  during  said 
period  by  said  plaintiff  and  liis  family  as  a 
cwelling." 

Samages  are  laid  at  $6,000. 

The  defendant's  plea  is  not  guilty;  and 
further,  that  the  cause  of  action  did  not  ac- 
crue within  three  years. 

The  case  came  on  to  trial  before  a  jury, 
•nd  the  record  shows  that  on  December  8, 
1897,  "after  a  partial  hearing  of  the  case,  the 

Jtlaintiff  by  leave  of  the  court  withdraws  a 
uror,  and  the  remaining  jurors  are  dis- 
charged from  further  cttnsideration  of  the 
ease,  with  leave  to  amend  his  declaration  as 
advised  within  twenty  days,  and  the  case  is 
continued  for  the  term." 

Subsequently,  on  motion  of  the  attorney 
for  the  defendants,  and  after  notice  to  plain- 
tiff, the  order  limiting  plaintiff's  time  to 
amend  was  rescinded,  and  ne  was  given  twen- 
ty days  from  the  7th  of  January,  1898,  to 
amend  his  declaration,  and  was  ordered  to 
pay  the  costs  of  the  term  in  which  the  juror 
was  withdrawn. 

On  the  27th  of  January  the  plaintiff 
served  on  the  defendants'  attorney  the  fol- 
lowing notice: 

1225  31st  Street,  Jan.  27,  1898. 
Wm.  F.  Mattingly,  Esq., 

Atty.  for  G}eo.  £.  Emmons,  etc 
We  intended  in  good  faith  to  change  or 
"amend"  our  declaration  in  the  case  ofJaok- 
(834]aon  v.  Emmons  and  Smith,  so  *as  to  avoid 
unnecessary  appeals,  but  the  "amendment" 
since  made  to  Ihe  leave  given  us  (at  your 
request),  eompelling  us  to  pay  unen>ected 
costs,  induces  us  to  elect  not  to  amend  now, 
especially  as  on  further  investigation  we  are 
confirmed  in  the  opinion  tiiat  Jackson  is  the 
legal  owner  of  the  house  he  complains  of  as 
damaged ;  so  please  notice  that  we  stand  up- 
on our  declaration  now  as  originally  filed. 
Very  respectfully  yours, 

J.  J.  Waters, 
Atty.  for  Robt  Jackson. 

On  March  8, 1898,  the  defendants  gave  no- 
tice that  they  would  move  "the  court  to  dis- 
miss the  suit,  or  to  take  such  other  action  in 
the  premises  as  may  be  lawful  and  proper." 

And  on  the  25th  of  March  the  following 
order  was  made: 

"The  plaintiff,  though  granted  leave  to 
amend  his  declaration  on  the  7th  day  of  Jan- 
.  uary,  1898,  within  twenty  days,  and  that  he 
pay  the  costs  of  the  October  term,  1897,  has 
not  so  amended  or  paid  said  costs,  and  it  ap- 
pearing upon  the  records  that  the  plaintiff 
declines  to  so  amend,  therefore  the  defend- 
ants move  the  court  to  dismiss  this  suit, 
which  is  gnxitei;  therefore  it  is  considered 
that  the  plaintiff  take  nothing  by  his  suit, 
uid  that  the  defendants  go  thereof  without 
day  and  recover  against  the  plaintiff  their 
eosts  of  defense,  to  be  taxed  by  the  clerk,  and 
have  execution  thereof.  Penalty  of  bond  on 
appeal  fixed  at  $50.00." 

On  March  26,  1898,  the  plaintiff  moved  the 
court  to  vacate  the  order  of  dismissal,  and 
supported  it  by  an  affidavit  of  what  had 
trangpired  at  the  tri.il  inducing  his  action 
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of  withdrawing  a  juror  and  taking  the  order 
to  amend  his  declaration.  It  is  also  stated 
that  "afterwards,  before  plaintiff's  time  to 
amend  had  expired,  defendante  moved  to 
compel  him  to  pay  coste  of  the  past  term, 
being  $19.70,  as  given  by  the  clerk  of  the 
court,  as  a  condition  of  amending,  and  af- 
fiant wished  time  to  see  if  his  client  could 
comply  with  this  when  required  by  the  court, 
so  as  to  avoid  controversy,  but  finding  his 
client  could  not  comply  in  time,  as  said 
client  is  very  poor  and  a  colored  laborer,  and 
that  it  was  not  necessary  to  his  'case  to[535] 
amend,  affiant  elected  not  to  do  so,  and  to 
avoid  misunderstending  so  informed  defend- 
ant's counsel  by  the  letter  he  exhibite  with 
his  motion  to  dismiss." 

The  motion  to  vacate  the  order  dismissing 
the  case  was  denied,  and  the  plaintiff  took  an 
appeal  to  the  court  of  appeals,  which  af- 
firmed the  ruling  of  the  lower  court,  and  this 
appeal  was  then  taken. 

The  trial  court  erred  in  dismissing  the 
case.  If  tiie  original  order  granting  leave 
to  amend  had  been  made  conditional  upon 
the  payment  of  costs  the  plaintiff  might  or 
might  not  have  accepted  it.  To  decline  to 
amend  afterwards  upon  conditions  which 
were  not  exacted,  or  even,  as  far  as  the  rec- 
ords show,  were  not  contemplated,  cannot  be 
charged  against  him  as  misconduct.  Indeed, 
there  is  no  question  of  his  good  faith,  and 
whatever  conditions  or  rights  the  defendant 
was  entitled  to  in  consequence  of  the  motion 
should  have  been  asserted  and  adjudged 
when  the  plaintiff's  motion  was  made.  If 
such  righto  had  been  asserted  the  plaintiff 
would  £a,ve  had  a  choice  of  yielding  or  not 
yielding  to  them,  which  afterwards  oonld  not 
be  exercised. 

We  think,  therefore,  the  judgment  of  the 
Court  of  Appeala  ahoidd  be  reversed  with 
ooato,  and  the  cause  remanded  with  direo- 
tions  to  reverse  the  judgment  of  the  Supreme 
Court,  and  it  is  so  ordered. 


THB  VANAUA. 

(See  S.  C.  Beporter's  ed.  68(MI00.) 

Priee — eaemption  of  mail  steamship  from 
oaptwre— exemption  of  merchant  vessel 
oarrying  armament. 

1.  A  mail  steamship  carrTlng  mall  ot  ths 
United  States  Is  not  for  that  reason  exempt 
from  capture  as  an  enem;  vessel. 

2.  The  exemption  from  capture  by  the  Pres- 
ident's proclamation  of  April  20,  1898,  of 
"Spanish  merchant  vessels"  while  completing 
their  voyage  then  begun.  If  tbey  do  not  have 
on  board  any  prohibited  article  or  contraband 
ot  war,  does  not  extend  to  a  Spanish  Mssel 
owned  by  a  subject  of  the  enemy,  when  It 
hag  an  armament  fit  for  hostile  use,  and  is  In- 
tended in  the  event  ot  war  to  be  used  as  a 
war  vessel,  and  which  Is  destined  to  a  port  ot 
the  enemy,  although  the  armament  Is  one  that 
the  vessel,  as  a  mall  steamship,  Is  required  by 
contract  with  the  Spanish  goveimnent  to 
carry. 

[No.  127.1 

•7T 


Digitized  by 


Google 


SK-iSa 


Supreme  Coubt  of  the  United  States. 


Oct.  Tkbm, 


Argued  Jfovemler  S,  1899.  '  Decided  Febru- 
ary 26,  1900. 

APPEAL  from  a  decree  of  the  District 
Court  of  the  United  States  for  the 
Southern  District  of  Florida  condemning  a 
vessel  as  a  prize.      Affirmed. 

See  same  case  below,  87  Fed.  Rep.  927,  tub 
Mont.  The  Buena  Ventura. 

The  facts  are  stated  in  the  opinion. 

Ur.  J.  Parker  BLlrlln  argued  the  cause 
and  Meaara.  Convera  <£  Kirlin  filed  a  brief  for 
appellant. 

Aaaiatant  Attorney  Oeneral  Hoyt  argued 
the  cause  and,  with  Ueasra.  Joseph  K.  Mo- 
Common  and  James  E.  Hoyden,  filed  a  brief 
for  the  United  States  and  the  captors. 

ileaara.  Qeorge  A.  King  and  William  B. 
King  fil«d  a  brief  for  certain  captors. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[BSO]  *Mr.  Justice  Ovay  delivered  the  opinion 
of  ttie  court: 

This  was  a  libel  for  the  condemnation  of 
the  steamship  Panama  as  prize  of  war,  and 
was  heard  in  the  district  court  upon  the  libel, 
the  claim  of  the  master  in  behalf  of  the  own- 
er of  the  vessel,  and  the  depositions  tn  pre- 
Catorio  of  her  master,  her  supercargo,  and 
chief  engineer,  which  showed  the  follow- 
ing state  of  facts: 

The  Panama  was  a  steamship  of  1432  tons 
register;  was  owned  by_ the  Compania  Trans- 
atlantica,  a  corporation  of  Barcelona  in 
Spain;  sailed  under  the  Spanish  flag;  had  a 
commission  as  a  royal  mail  ship  n'om  the 
government  of  Spain;  carried  a  crew  of  71 
men  all  told,  who  had  been  shipped  at  dif- 
ferent times  at  Havana;  and  her  usual 
course  of  voyage  included  the  ports  of  New 
York  and  Havana,  and  Progreso,  Vera  Cruz, 
and  other  Mexican  ports,  with  general  car- 
goes, passengers,  and  mails. 

[5S7]  •Her  last  voyage  began  in  Havana,  for  a 
round  trip  by  way  of  New  York,  and  was  to 
have  ended  in  Vera  Cruz.  She  sailed  from 
New  York  at  half  past  two  o'clock  in 
the  afternoon  of  April  20,  1898,  with  a  clear- 
ance from  the  customhouse  at  that  port  for 
Havana,  Progreso,  and  Vera  Cruz,  having 
on  board  the  United  States  mails,  twenty- 
nine  passengers  (all  Spaniards  except  one 
Frenchman),  and  a  general  cargo,  the  prod- 
uce or  manufacture  of  the  United  States, 
shipped  at  New  York,  and  to  be  delivered,  at 
the  risk  of  the  shippers,  to  consignees  at 
those  ports.  She  pursued  the  usual  course 
of  ships  bound  southward  along  the  coast  un- 
til she  passed  Alligator  Reef  light  on  the 
coast  of  Florida,  and  then  bore  away  for 
Havana,  and  sighted  the  Cuban  coast  on  the 
morning  of  April  26 ;  and  on  that  day,  when 
about  26  miles  from  Havana,  was  captured 
by  the  United  States  ship  of  war  Mangrove, 
and  was  sent  in  charge  of  a  prize  crew  into 
Key  West.  She  had  no  military  or  naval 
ofl[!cer  on  board,  made  no  resistance  to  the 
capture,  and  delivered  all  her  papers  and 
mails  to  the  prize  master. 

Tbere  were  mounted  on  board  the  Panama, 
•*  tiM  lime  of  her  capture,  five  guns :  Two 
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breech-Ioadin(^  Hontoria  9  centimeter  guna^ 
one  on  each  side  of  the  ship,  with  30  rounds 
of  shot  for  each;  one  Maxim  rapid-firing 
gun,  on  the  bridge,  with  ammunition;  and 
two  signal  guns,  one  on  each  side  of  the  pilot 
house,  with  ammunition.  She  also  had  on 
board  about  twenty  Remington  rifles,  and 
tesi  Mauser  rifles,  with  ammunition  for  each, 
and  about  thir^  or  forty  cutlasses.  The 
cannon  had  been  put  on  board  about  three 
years  before,  and  the  small  arms  and  ammu- 
nition had  been  on  board  a  year  or  more. 
She  was  so  armed  in  accordance  with  a  con- 
tract with  the  Spanish  government,  which 
required  all  the  mail  steamships  of  the  com- 
pany to  be  armed,  and  article  26  of  which 
was  as  follows:  "Every  ship  shall  take  on 
board,  for  her  own  defense,  the  following 
armament:  "Two  Hontoria  9  centimeter 
guns,  with  powder  and  ammunition  for  30 
shots  for  each  piece;  twenty  Remington 
rifles,  with  100  rounds  apiece,  and  bayonet 
or  sword-bayonet;  and  twenty  cutlasses." 

The  master  of  the  Panama  moved  the  court 
to  allow  further  *proof  upon  the  matters  set[5V4. 
forth  in  two  test  affidaviU,  filed  by  leave  of 
the  court,  in  which  he  testified  more  distinct- 
ly that  the  mounted  guns  and  small  anna 
which  the  Panama  carried  had  not  been 
shipped  for  the  purpose  of  war,  or  in  expecta- 
tion of  hostilities  between  the  Spanish  gov- 
ernment and  the  United  States,  but  were 
taken  on  board  pursuant  to  the  requirement* 
of  that  contract;  and  also  testified  that  the 
Spanish  government  had  never  taken  posses- 
sion of  the  Panama  under  the  terms  of  the 
contract;  and  that  until  the  capture  he  and 
his  oSicers  were  ignorant  of  the  existence  of 
the  war  between  Spain  and  the  United 
States,  and  of  any  blockade  of  the  port  of 
Havana.  And  he  asked  leave  to  submit  to 
the  court  the  whole  contract,  as  contained  in 
a  printed  book,  which  was  in  the  chart  room 
of  the  Panama,  and  in  the  custody  of  the 
prize  master,  and  which  has  since  been  sent 
up  to  this  court  as  one  of  the  exhibits  in  the 
cause. 

By  that  contract,  concluded  between  the 
Spanish  government  and  the  Compania 
Transatlantica  on  November  18,  1886,  and 
drawn  up  and  printed  in  Spanish,  the  com- 
pany bound  itself  to  establish  and  to  main- 
tain for  twenty  years- various  lines  of  mail 
steamships,  one  of  which  included  Havana, 
New  York,  and  other  ports  of  the  United 
States  and  of  Mexico;  and  the  Spanish  gov- 
ernment agreed  to  pay  certain  subsidies  to 
this  company,  and  not  to  subsidize  other 
steamship  lines  between  the  same  points. 
Among  the  provisions  of  the  contract,  be- 
sides article  26,  above  quoted,  were  the  fol- 
lowing: 

By  article  26.  new  ships  of  the  West  In- 
dian line  must  be  of  iron,  or  of  the  material 
which  experience  may  prove  to  be  the  best; 
must  have  double-bottomed  hulls,  divided 
into  watertight  compartments,  witii  all  the 
latest  improvements  known  to  the  art  of 
naval  construction;  and  "their  deck  and 
sides  shall  have  the  necessary  strength  to 
support  the  artillery  that  they  are  to 
mount."    All  the  ships   of    that  line  must 
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bftve  a  capacity  for  500  enlisted  men  on  the 
orlop  deck,  and  a  convenient  place  for  them 
on  tne  main  deck.  The  company,  when  be- 
ginning to  build  a  new  ship,  shall  submit  to 
the  minister  of  the  Colonies  her  plans  as  pre- 
pared for  commercial  and  postal  service; 
the  minister  shall  cause  to  be  studied  the 
rM9]iiieasures  'that  should  be  taken  looking  to  the 
rapid  mounting  in  time  of  war  of  pieces  of 
artillery  on  board  of  said  vessel;  and  may 
compel  the  company  to  do  such  strengthen- 
ing of  the  hull  as  he  may  deem  necessary  for 
the  possible  mounting  of  that  artillery;  said 
strengthening  shall  not  be  required  for  a 
greater  numbier  than  tix  pieces  whose  weight 
and  whose  force  of  recoil  do  not  exceed  those 
of  a  piece  of  14  centimeters."  The  plans  of 
■hips  already  built  shall  be  submitted  to  the 
minister  of  marine,  in  order  that  he  may 
cause  to  be  studied  the  measures  necessary 
to  adapt  them  to  war  service;  and  any 
changes  that  he  may  deem  necessary  or  pos- 
•ible  for  that  end  shall  be  made  by  the  com- 
pany. But  in  both  old  and  new  ships  the 
change*  proposed  by  the  ministry  must  be 
•uch  as  not  to  prejudice  the  commercial  pur- 
poses of  the  vessels. 

By  article  35,  the  vessels,  with  their  en- 
gines, armaments,  and  other  appurtenances, 
must  be  constantly  maintained  in  good  con- 
dition for  service. 

By  article  41,  the  oflScers  and  crews  of  the 
vessels,  and,  as  far  aa  possible,  the  engineers, 
■hall  be  Spaniards. 

By  article  49,  the  company  may  employ  its 
vessels  in  the  transportation  of  all  classes 
of  passengers  and  merchandise,  and  engage 
in  all  commercial  operations  that  will  not 
prejudice  the  services  that  it  must  render 
to  Uie  state. 

By  article  60,  when  1^  order  of  the  gov- 
ernment munitions  of  war  shall  be  taken  on 
board,  the  company  may  require  that  it  shall 
be  done  in  the  manner  and  with  the  precau- 
tions necessary  to  avoid  explosions  and  dis- 
asters. 

By  article  64,  in  case  of  the  suspension  of 
the  mail  service  by  a  naval  war,  or  by  hos- 
tilities in  any  of  the  seas  or  ports  visited 
by  the  company's  ships,  the  government  may 
take  possession  of  them  with  their  equipment 
and  supplies,  having  a  valuation  of  the  whole 
made  by  a  commission  composed  of  two  per- 
sons selected  by  the  government,  two  by  the 
company,  and  a  fifth  person  chosen  by  those 
four;  at  the  termination  of  the  war,  the 
vessels  with  their  equipment  are  to  be  re- 
turned to  the  company,  and  the  government 
is  to  pay  to  the  company  an  indemnity  for 
any  diminution  in  their  value,  according  to 
the  opinion  of  the  commission,  and  is  also, 
[540jfor  *tjie  time  it  has  the  vessels  in  its  service, 
to  pay  6  per  cent  on  the  valuation  aforesaid. 
By  article  60,  at  the  end  of  the  war  the  gov- 
ernment may  relieve  the  company  of  the  per- 
formance of  the  contract  if  the  casualties  of 
the  war  have  disabled  it  from  continuing  the 
service.  And  by  article  67,  in  extraordinary 
political  circumstances,  and  though  there  be 
no  naval  war,  the  government  may  charter 
one  or  mor«  of  the  company's  vessels,  and  in 
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that  event  shall  pay  an  indemnity  estimated 
by  the  aforesaid  commission. 

The  district  court  denied  the  motion  of  the 
master  to  take  further  proof;  restored  parts 
of  the  cargo  to  claimants  thereof;  gave 
claimants  of  other  parts  of  the  cargo  leave 
to  introduce  further  proof;  and  entered  a 
final  decree  of  condemnation  and  sale  of  the 
Panama  and  the  rest  of  her  cargo,  upon  the 
ground  that  she  was  enemy's  property,  and 
was  upon  the  high  seas  at  the  time  of  the 
President's  proclamation  exempting  certain 
vessels  from  arrest.  87  Fed.  Rep.  927.  The 
court  also,  on  the  application  of  the  commo- 
dore commanding  at  Key  West,  and  on  the 
recommendation  of  the  prize  commissioners, 
ordered  all  the  mounted  guns  and  the  am- 
munition therefor  to  be  appraised  by  two 
officers  of  the  Navy,  and  delivered  to  the  com- 
modore for  the  use  of  the  Navy  Department. 
The  master  of  the  Panama  appealed  to  this 
court  from  the  decree  condemning  the  vessel.  ^ 

The  recent  war  with  Spain,  as  declared  by 
the  act  of  Congress  of  April  25,  1898,  chap. 
189,  and  recognized  in  the  President's  proc- 
lamation of  April  26,  1898,  existed  on  and 
after  April  21,  1898.  30  Stat,  at  L.  364, 
1770.  This  proclamation  declared,  among 
the  rules  on  which  the  war  would  be  con- 
ducted, the  following: 

"4.  Spanish  merchant  vessels,  in  any  ports 
or  places  within  the  United  States,  sball  be 
allowed  till  May  2lBt,  1898,  inclusive,  for 
loading  their  cargoes  and  departing  from 
such  ports  or  places;  and  such  Spanish  mer- 
chant vessels,  if  met  at  sea  by  any  United 
States  ship,  shall  be  permitted  to  continue 
their  voyage,  if,  on  examination  of  their  pa- 
pers, it  shall  appear  that  their  cargoes  were 
taken  on  board  before  the  expiration  of  the 
above  term:  Provided,  that  nothing  herein 
contained  shall  'apply  to  Spanish  vessels  hav-[541] 
ing  on  board  any  officer  in  the  military  or 
naval  service  of  the  enemy,  or  any  coal  (ex- 
cept such  as  may  be  necessary  for  their  voy- 
age), or  any  other  article  prohibited  or  con- 
traband of  war,  or  any  despatch  of  or  to  the 
Spanish  government." 

"6.  The  right  of  search  is  to  be  exercised 
with  strict  regard  for  the  rights  of  neutrals, 
and  the  voyages  of  mail  steamers  are  not  to 
be  interfered  with  except  on  the  clearest 
grounds  of  suspicion  of  a  violation  of  law 
in  respect  of  contraband  or  blockade."  j 

It  has  been  decided  by  this  court,  in  the  ! 

recent  case  of  The  Buena  Ventura,  175  U. 
S.  384,  sub  nom.  The  Buena  Ventura  v.' 
United  States,  20  Sup.  Ct.  Rep.  148,  ante, 
200,  that  a  Spanish  merchant  vessel,  which 
had  sailed  before  April  21,  1898,  from  a  port 
of  the  United  States  on  a  voyage  to  a  for- 
eign port,  not  having  on  board  any  officer 
in  the  military  or  naval  service  of  Spain, 
nor  any  article  contraband  of  war,  nor  any 
despatch  of  or  to  the  Spanish  government, 
was  protected  by  the  fourth  clause  of  the 
President's  proclamation  of  April  26,  1898, 
from  condemnation  while  on  that  voyage; 
but  that  her  capture,  before  that  proclama- 
tion was  issued,  was  with  probable  cause; 
and  that  she  should  therefore  be  ordered  to 
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be  restored  to  ber  owner,  but  without  dam- 
ages or  costs. 

That  case  would  be  decisive  of  this  one, 
but  for  the  mails  and  the  arms  carried  by 
the  Panama,  and  the  contract  with  the  Span- 
ish goTcrnment  under  which  the  arms  were 
put  on  board. 

It  was  argued  in  behalf  of  the  claimant 
that,  independently  of  her  being  a  merchant 
yessel,  she  was  exempt  from  capture  by  rea- 
son of  her  being  a  mail  steamship  and  ac- 
tually carryii^  mail  of  the  United  States. 

There  are  instances  in  modem  times,  in 
which  two  nations,  by  convention  between 
themselves,  have  made  special  agreements  con- 
cerning mail  ships.  But  international  agree- 
ments for  the  immunity  of  the  mail  ships  of 
the  contracting  parties  in  ease  of  war  be- 
tween them  have  never,  we  believe,  gone 
further  than  to  provide,  as  in  the  postal  con- 
vention between  the  United  States  and  Great 
Britain  in  1848,  in  that  between  Oreat 
*  Britain  and  France  in  1833,  and  in  other 

(■4S]8imilar  conventions,  'that  the  mail  packets 
of  the  two  nations  shall  continue  their  navi- 
gation, without  impediment  or  molestation, 
until  a  notification  from  one  of  the  govern- 
ments to  tiie  other  that  the  service  is  to  be 
discontinued;  in  which  case  they  shall  be 
permitted  to  return  freely,  and  under  spe- 
cial protection,  to  their  respective  ports. 
And  the  writers  on  international  law  con- 
cur in  affirming  that  no  provision  for  the 
immunity  of  mail  ships  from  capture  has  as 
yet  been  adopted  by  such  a  general  consent 
of  civilized  nations  as  to  constitute  a  rule 
of  international  law.  9  Stat,  at  L.  969; 
Wheaton,  8th  ed.  pp.  659-661,  Dana's  note; 
Calvo,  5th  ed.  fS  2378,  2809;  De  Boeck,  IS 
207,  208.  De  Boeck,  in  §  208,  after  observ- 
ing that,  in  the  case  of  mail  packets  between 
belligerent  countries,  it  seems  difficult  to  go 
farther  than  in  the  convention  of  1833,  above 
enentioned,  proceeds  to  discuss  the  case  of 
-mail  packets  between  a  belligerent  and  a 
neutral  country,  as  follows:  "It  goes  with- 
out saying  that  each  belligerent  may  stop 
the  departure  of  its  own  mail  packets.  But 
can  either  intercept  enemy  mail  packets! 
There  can  be  no  question  of  intercepting  neu- 
•tral  packets,  because  communications  be- 
'tween  neutrals  and  belligerents  are  lawful, 
in  principle,  saving  the  restrictions  relating 
4o  blockade,  to  contraband  of  war,  and  the 
Sike;  the  right  of  search  furnishes  belliger- 
<ent8  with  a  sufficient  means  of  control.  But 
there  is  no  doubt  that  it  is  possible,  accord- 
ing to  existing  practice,  to  intercept  and 
seize  the  enemy's  mail  packets." 

The  provision  of  the  sixth  clause  of  the 
President's  proclamation  of  April  26,  1893, 
relating  to  interference  with  the  voyages  of 
mail  steamships,  appears  by  the  context  to 
apply  to  neutral  vessels  only,  and  not  to  re- 
strict in  any  degree  the  authority  of  the 
United  States,  or  of  their  naval  officers,  to 
search  and  seize  vessels  carrying  the  mails 
between  the  United  States  and  the  enemy's 
■country.  Nor  can  the  authority  to  do  so, 
in  time  of  war,  be  affected  by  the  facts  that 
before  the  war  a  collector  of  customs  had 
granted  a  clearance,  and  a  postmaster  had 
«80 


put  mails  on  board,  for  a  port  which  was 
not  then,  but  has  since  become,  enemy's 
country.  Moreover,  at  the  time  of  the  cap- 
ture of  the  Panama,  this  proclamation  had 
not  been  'issued.  Without  an  express  ordci  [548] 
of  the  government,  a  merchant  vessel  is  not 
privileged  from  search  or  seizure  by  the  fact 
that  it  has  a  government  mail  on  board.  The 
Peterhoff,  6  Wall.  28,  61,  sub  nom.  The 
Peterhojf  v.  United  States,  18  L.  ed.  564,  572. 

The  mere  fact,  therefore,  that  the  Pana- 
ma was  a  mail  steamship,  or  that  she  carried 
mail  of  the  United  States  on  this  voyage, 
does  not  afford  any  ground  for  exempting 
her  from  capture. 

The  remaining  question  in  the  case  is 
whether  the  Panama  came  within  the  class 
of  vessels  described  in  the  fourth  clause  of 
the  President's  proclamation  of  April  26, 
1898,  as  "Spanish  merchant  vessels,"  and  as 
not  "Spanish  vessels  having  on  board  any 
officer  in  the  military  or  naval  service  of  the 
enemy,  or  any  coal  (except  such  as  may  be 
necessary  for  their  voyage),  or  any  other  ar- 
ticle prohibited  or  contraband  of  war,  or  any 
despatch  of  or  to  the  Spanish  government." 

(m  the  part  of  the  claimant,  it  was  argued 
that  the  arms  which  the  Panama  carried, 
under  the  requirements  of  her  mail  contract 
and  for  the  protection  of  the  mails,  are  not 
to  be  regarded  as  contraband  or  munitions  of 
war,  within  the  sense  of  this  clause;  that 
"contraband,"  as  therein  referred  to,  means 
contraband  cargo,  not  contraband  portion  of 
the  ship's  permanent  equipment;  and  that, 
if  the  furnishings  of  a  ship  could  be  re- 
garded as  contraband,  every  ship  wonld 
have  contraband  on  board. 

On  the  other  hand,  it  was  contended,  ia 
support  of  the  condemnation,  that  the  arms 
which  the  Panama  carried,  l>elonging  to  her 
owner,  were  contraband  of  war,  and  ren- 
dered her  liable  to  capture;  and  that  by  rea- 
son of  her  being  so  armed,  and  of  the  provi- 
sions of  her  mail  contract  with  the  Spanish 
government,  requiring  her  armament,  and 
recognizing  the  right  of  that  govern^ 
ment,  in  case  of  a  suspension  of  the  mail 
service  by  war,  to  take  possession  of  her 
for  warlike  purposes,  she  cannot  be  con- 
sidered as  a  merchant  vessel,  within  the 
meaning  of  the  proclamation,  but  must  be 
treated  like  any  regular  vessel  of  the  Span- 
ish navy  under  similar  circumstances. 

The  claimant  much  relied  on  a  case  de- 
cided in  1800  by  the  French  Council  of 
Prizes,  in  accordance  with  the  opinion  and 
'report  of  Portalis,  himself  a  high  authority.[544] 
Wheaton,  8tb  ed.  p.  460;  De  Boeek,  |  81.  In 
the  case  referred  to,  an  American  vessel, 
carrying  ten  cannon  of  various  sises,  together 
with  muskets  and  munitions  of  war,  had 
been  captured  by  French  frigates;  and  had 
been  condemned  by  two  inferior  French  tri- 
bunals, upon  the  ground  that  she  was  armed 
for  war,  and  had  no  commission  or  authority 
from  her  own  government.  The  claimants 
contended  that  their  ship,  being  bound  for 
India,  was  armed  for  her  own  defense,  and 
that  the  munitions  of  war,  the  muskets  and 
the  cannon  that  composed  her  armament  did 
not  exceed  what  was  usual  in  like  cases  for 
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long  ToyagM.  Upon  this  point,  Portalia, 
•  acting  as  commissioner  of  the  French  gov- 
ernment,  reported  his  conclusion  on  the  ques- 
tioir  of  armament  as  follows:  "For  my 
part,  I  do  not  think  it  is  enough  to  have  or 
to  carry  arms,  to  incur  the  reproach  of  be- 
ing armed  for  war.  Armament  for  war  is 
of  a  purely  offensive  nature.  It  is  estab- 
lished when  there  is  no  other  object  in  the 
armament  than  that  of  attack,  or,  at  least, 
when  everything  shows  that  such  is  the  prin- 
cipal object  of  the  enterprise ;  then  a  vessel 
is  deemed  enemy  or  pirate,  if  she  has  no  com- 
mission or  papers  suQicient  to  remove  all 
suspicion.  But  defense  is  a  natural  right, 
and  means  of  defense  are  lawful  in  voyages 
at  sea,  as  in  all  other  dangerous  occupations 
of  life.  A  ship  which  had  but  a  small  crew, 
and  a  considerable  cargo,  was  evidently  in- 
tended for  commerce,  and  not  for  war.  The 
arms  found  on  this  ship  were  evidently  in- 
tended, not  for  committing  acts  of  rapine  or 
hostility,  but  for  preventing  them;  not  for 
attack,  but'for  self-defense.  The  pretext  of 
being  armed  for  war  therefore  appears  to 
me  to  be  unfounded."  The  Council  of  PrizcM, 
upon  consideration  of  the  report  of  Porta- 
lis,  adjudged  that  the  capture  of  the  vessel 
and  her  cargo  was  null  and  void,  and  or- 
dered them  to  be  restored,  with  damages. 
The  Pigou,  or  Pxgou,  2  Pistoye  et  Duverdy, 
Prises  Maritimes,  51 ;  s.  c.  2  Cranch,  90-98, 
and  note.  2  L.  ed.  219. 

But  in  that  case  the  only  question  at  issue 
was  whether  a  neutral  merchant  vessel, 
carrying  arms  solely  for  her  own  defense, 
was  liable  to  capture  for  want  of  a  commis- 
sion as  a  vessel  of  war  or  privateer.  That 
(845]  the  capture  took  place  while  there  *was  no 
state  of  war  between  France  and  the  United 
States  is  shown  by  her  being  treated,  through- 
out the  case,  as  a  neutral  vessel ;  if  she  had 
been  enemy's  property,  she  would  have  been 
lawful  prize,  even  if  she  had  a  commission, 
or  if  she  were  unarmed.  She  was  not  enemy's 
property,  nor  in  the  enemy's  possession,  nor 
bound  to  a  port  of  the  enemy;  nor  had  her 
owner  made'any  contract  with  the  enemy  by 
which  the  enemy  was,  or  would  be,  under  any 
circumstances,  entitled  to  take  and  use  her, 
either  for  war,  or  for  any  other  purpose. 

Generally  speaking,  arms  and  ammunition 
are  contraband  of  vrar.  In  The  Peterhoff,  5 
Wall.  28,  fub  nom.  The  Peterhoff  v.  Onited 
States,  18  L.  ed.  664,  Chief  Justice  Chase, 
delivering  the  judgment  of  this  court,  said: 
"The  classification  of  goods  as  contraband  or 
not  contraband  has  much  perplexed  text 
writers  and  jurists.  A  strictly  accurate  and 
satisfactory  classification  is  perhaps  imprac- 
ticable; but  that  which  is  best  supported  by 
American  and  English  decisions  may  be  said 
to  divide  all  merchandise  into  three  classes. 
Of  these  classes,  the  first  consists  of  articles 
manufactured,  and  primarily  and  ordinarily 
used,  for  military  purposes  in  time  of  war; 
the  second,  of  articles  which  may  be  and  are 
used  for  purposes  of  war  or  pe.Tce,  according 
to  circumstances;  and  the  third,  of  articles 
exclusively  used  for  peaceful  purposes.  Mer- 
diandise  of  the  first  class,  destined  to  a  bel- 
ligerent country  or  places  occupied  by  the 
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army  or  navy  of  a  belligerent,  is  always  con- 
traband; merchandise  of  the  second  class  is 
contraband  only  when  actually  destined  to 
the  military  or  naval  use  of  a  belligerent; 
while  merchandise  of  the  third  class  is  not 
contraband  at  all,  though  liable  to  seizure 
and  condemnation  for  violation  of  blodcade 
or  siege."  And  it  was  adjudged  that  so 
much  of  the  cargo  of  the  Peterhoff,  as  con- 
sisted of  artillery  harness,  artillery  boots, 
and  army  shoes  and  blankets,  came  fairly  un- 
der the  description  of  goods  primarily  and 
ordinarily  used  for  military  purposes  in 
time  of  war ;  and,  being  destined  directly  for 
the  use  of  the  rebel  military  service,  cam* 
within  the  second,  if  not  within  the  first, 
class  of  goods  contraband  of  war.  6  Wall. 
68,  18  L.  ed.  671. 

Yet  it  must  be  admitted  that  arms  antf 
ammunition  are  not  contraband  of  war,  when 
taken  and  kept  on  board  a  merchant  'vessel  MM] 
as  part  of  her  equipment,  and  solely  for  hei 
defense  against  "enemies,  pirates,  and  as- 
sailing thieves,"  according  to  the  ancient 
phrase  still  retained  in  policies  of  marine  in- 
surance. Pratt,  in  his  essay  on  the  Law  of 
Contraband  of  War,  speaking  of  the  class  of 
"articles  which  are  of  direct  use  in  war," 
says:  "With  respect  to  these  no  questions 
can  arise.  On  proof  of  the  use  of  the  article 
being  solely  or  particularly  applicable  to  hos- 
tile purposes,  the  conveyance  of  it  to  the 
enemy  would  amount  to  such  a  direct  inter- 
position in  the  war  as  necessarily  to  entail 
the  confiscation  of  the  property."  But  he 
afterwards  adds  this  qualification:  "But 
even  in  the  case  of  articles  of  direct  use  in 
war,  an  exception  is  always  made  in  favor 
of  such  a  quantity  of  them  as  may  be  sup- 
posed to  be  necessary  for  the  use  or  defense 
of  the  ship."  And  again,  speaking  of  "war- 
like stores,"  he  says:  "These  are,  from  their 
very  nature,  evidently  contraband ;  but  every 
vessel  is,  of  course,  allowed  to  carry  such  a 
quantity  as  may  be  necessary  for  purposes  of 
defense;  this  provision  is  expressly  intro- 
duced in  many  treaties."  Pratt,  Contraband 
of  War,  xxii,  xxv,  xl.  And  at  pages  239,  244, 
246  of  his  appendix  he  quotes  express  provi- 
sions to  that  effect  in  the  treaties  between 
Great  Britain  and  Russia  in  1766,  1797,  and 
1801.  See  also  Several  Dutch  Schuyts,  6  C. 
Bob.  48;  The  Happy  Couple,  Stewart  Adm. 
(Nova  Scotia)  66,  69;  Madison,  quoted  in  3 
Whart  Int.  Law  Dig.  }  368,  p.  313. 

But  the  fact  that  arms  carried  by  a  mer- 
chant vessel  were  originally  taken  on  board 
for  her  own  defense  is  not  conclusive  as  to 
her  character.  This  is  clearly  shown  by  the 
case  of  The  Amelia  ( 1801 )  reported  by  the 
name  of  Talbot  v.  Seeman,  1  Cranch,  1,  2  L. 
ed.  16.  In  that  case,  during  the  naval  war- 
fare between  the  United  States  and  France 
near  the  end  of  the  last  century,  a  neutral 
merchant  vessel,  having  eight  iron  cannon 
and  eight  wooden  guns  mounted  on  board, 
and  a  cargo  of  merchandise,  sailed  from  Cal- 
cutta for  Hamburg,  both  being  neutral 
ports;  and  before  reaching  her  destination  , 
was  captured  by  a  French  cruiser,  and  put  by 
her  captors,  with  the  cannon  still  on  board, 
in  charge  of  a  French  prize  crew,  with  di- 
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rections  to  take  her  into  a  French  port  for 
tS4T]Adjudicationas  prize;  and  on  her  way 'thither 
was  recaptured  by  a  United  States  ship  of 
war.  The  recapture  was  held  to  be  lawful, 
and  to  entitle  the  recaptors  to  salvage  be- 
fore restoring  the  vessel  to  her  neutral  own- 
er, because,  as  Chief  Justice  Marshall  said, 
"the  Amelia  was  an  armed  vessel  command- 
ed and  manned  by  Frenchmen,"  "she  was  an 
armed  vessel  under  French  authority,  and  in 
a  condition  to  annoy  the  American  commerce." 
1  Cranch,  32,  2  L.  ed.  25.  And  in  The 
Charming  Betsy  (1804)  2  Cranch,  64,  8u6 
«om.  Murray  v.  The  Charming  Betsy,  2  L. 
ed.  208,  that  case  was  expressly  approved, 
as  a  precedent  to  be  followed  under  similar 
circumstances;  but  was  held  to  be  inapplica- 
ble where  the  arms  on'board  at  the  time  of 
the  recapture  were  but  a  single  musket  and 
a  small  amount  of  powder  and  ball.  2 
Cranch,  121,  2  L.  ed.  227.  Notwithstanding 
that  the  Amelia  was  a  neutral  vessel,  with 
an  armament  originally  taken  on  board  for 
defense  only,  and  therefore,  while  in  the  pos- 
session of  her  neutral  owner,  would  not  (ac- 
cording to  the  French  case  above  cited)  have 
been  liable  to  capture  as  an  armed  vessel, 
yet,  after  she  had  been  taken  possession  of 
by  the  enemy,  with  the  same  armament  still 
on  board,  and  thua  was  in  a  condition  to  be 
used  by  the  enemy  for  hostile  purposes,  the 
fact  that  the  original  purpose  of  the  arma- 
ment was  purely  defensive  did  not  prevent 
her  from  being  considered  as  an  armed  ves- 
sel of  the  enemy. 

While  the  authorities  above  referred  to 
present  principles  and  analogies  worthy  of 
consideration  in  the  case  at  bar,  they  furnish 
no  conclusive  rule  to  govern  its  determina- 
tion. The  decision  of  this  case  must  depend 
upon  its  own  facts,  and  upon  the  true  con- 
■tructibn  of  the  President's  proclamation. 

As  to  the  facts,  there  is  no  serious  dispute. 
The  matters  stated  in  the  test  affidavits  upon 
which  the  motion  for  further  proof  was  based 
add  nothing  of  importance  to  the  facts  dis- 
closed by  the  testimony  in  preparatorio,  and 
by  the  mail  contract  between  her  owner  and 
the  Spanish  government,  which  forms  part 
of  the  ship's  papers. 

The  Panama  was  a  steamship  of  1432  tons 
register,  carrying  a  crew  of  seventy-one  men 
all  told,  owned  by  a  Spanish  corporation, 
sailing  under  the  Spanish  flag,  having  a 
commission  as  a  royal  mail  ship  from  the 
government  of  Spain,  and  plying  from  and 
to  New  York  and  Havana  and  various  Mex- 
[M8]ican  ports,  with  'general  cargoes,  passengers, 
and  mails.  At  the  time  of  her  capture,  she 
was  on  a  voyage  from  New  York  to  Havana, 
and  had  on  board  two  breech-loading  Hon- 
toria  guns  of  9  centimeter  bore,  one  mounted 
on  each  side  of  the  ship,  one  Maxim  rapid- 
firing  gun  on  the  bridge,  twenty  Remington 
rifles  and  ten  Mauser  rifles,  with  ammuni- 
tion for  all  the  guns  and  rifles,  and  thirty  or 
forty  cutlasses.  The  guns  had  been  put  on 
board  tliree  years  before,  and  the  small  arms 
and  ammunition  had  been  on  board  a  year  or 
more.  Her  whole  armament  had  been  put 
on  board  by  the  company  in  compliance  with 
it<t  mail  contract  with  the  Spanish  govern- 
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ment  (made  more  than  eleven  years  before, 
and  still  in  force),  which  specifically  re- 
quired every  mail  steamship  of  the  company 
to  "take  on  board,  for  her  own  defense," 
such  an  armament,  with  the  exception  of  the 
Maxim  gun  and  the  Mauser  rifles. 

That  contract  contains  many  provisions 
looking  to  the  use  of  the  company's  steam- 
ships by  the  Spanish  government  as  vessels 
of  war.  Among  other  things,  it  requires 
that  each  vessel  shall  have  the  capacity  to 
carry  600  enlisted  men;  that  that  govern- 
ment, upon  inspection  of  her  plans  as  pre- 
pared for  commercial  and  postal  purposes, 
may  order  her  deck  and  sides  to  be  strength- 
ened so  as  to  support  additional  artillery; 
and  that,  in  case  of  the  suspension  of  tne 
mail  service  by  a  naval  war,  or  by  hostilities 
in  any  of  the  seas  or  ports  visited  by  the 
company's  vessels,  the  government  may  take 
possession  of  them  with  their  equipment  and 
supplies,  at  a  valuation  to  be  made  by  a 
commission;  and  shall,  at  the  termination 
of  the  war,  return  them  to  the  company, 
paying  5  per  cent  on  the  valuation  while  it 
has  them  in  its  service,  as  well  as  an  indem- 
nity for  any  diminution  in  their  value. 

The  Panama  was  not  a  neutral  vessel ;  bnt 
she  was  enemy  property,  and  as  such,  even 
if  she  carried  no  arms  (either  as  part  of  her 
equipment,  or  as  cargo),  would  be  liable  to 
capture,  unless  protected  by  the  President's 
proclamation. 

It  may  be  assumed  that  a  primary  object 
of  her  armament,  and,  in  time  of  peace,  its 
only  object,  was  for  purposes  of  defense.  Bnt 
that  armament  was  not  of  itself  inconsid- 
erable, as  appears,  not  only  from  the  undis- 
puted facts  of  the  case,  but  'from  the  action[S49] 
of  the  district  court,  upon  the  application  of 
the  commodore  commanding  at  the  port 
where  the  court  was  held,  and  on  the  recom- 
mendation of  the  prize  commissioners,  di- 
recting her  arms  and  ammunition  to  be  de- 
livered to  the  commodore  for  the  use  of  the 
Navy  Department.  And  the  contract  of  her 
owner  with  the  Spanish  government,  pursu- 
an*^  to  which  the  armament  had  been  put  on 
board,  expressly  provided  that,  in  case  <rf 
war,  that  government  might  take  possession 
of  the  vessel  with  her  equipment,  increasa 
her  armament,  and  use  her  as  a  war  vessel ; 
and,  in  these  and  other  provisions,  evidently 
contemplated  her  use  for  hostile  purposes 
in  time  of  war. 

She  was,  then,  enemy  property,  bonnd  for 
an  enemy  port,  carrying  an  armament  sus- 
ceptible of  use  for  hostile  purposes,  and  her- 
self liable,  upon  arrival  in  that  port,  to  bs 
appropriated  by  the  enemy  to  such  purposes. 

The  intent  of  the  fourth  clause  of  the 
President's  proclamation  was  to  exempt  for 
a  time  from  capture  peaceful  commercial  ves- 
sels; not  to  assist  the  enemy  in  obtaining 
weapons  of  war.  This  clause  exempts 
"Spanish  merchant  vessels"  only;  and  ex- 
pressly declares  that  it  shall  not  apply  to 
"Spanish  vessels  having  on  board  any  offi- 
cer in  the  military  or  naval  service  of  the 
enemy,  or  any  coal  (except  such  as  may  bs 
necessarr  for  their  voyage)  or  any  other  ar- 
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tide  prohibited  or  contraband  of  war,  or  any 
despatch  of  or  to  the  Spanish  government." 
Upon  full  consideration  of  this  case,  this 
•curt  ia  of  opinion  that  the  proclamation, 
expressly  declaring  that  the  exemption  shall 
not  apply  to  any  Spanish  vessel  having  on 
board  any  article  prohibited  or  contraband 
of  war,  or  a  single  military  or  naval  officer, 
or  even  a  despatch,  of  the  enemy,  cannot  rea- 
sonably be  construed  as  including,  in  the  de- 
scription of  "Spanish  merchant  vessels" 
which  are  to  be  temporarily  exempt  from 
capture,  a  Spanish  vessel  owned  by  a  sub- 
ject of  the  enemy;  having  an  armament  fit 
for  hostile  use;  intended,  in  the  event  of 
war,  to  be  used  as  a  war  vessel;  destitied  to 
a  port  of  the  enemy;  and  liable,  on  arriving 
there,  to  be  taken  possession  of  by  the  enemy, 
and  employed  as  an  auxiliary  cruiser  of  the 
enemy's  navy,  in  the  war  with  this  country. 
|M0]  *The  result  is,  that  the  Panama  was  law- 
fully captured  and  condemned,  and  that  the 
decree  of  the  Diatriot  Court  mvat  be  af- 
firmed. 

Mr.  Justice  PeoUuun  dissented. 


FREDERICK  WEYERHAUESER,  F.  C.  A. 
Denkmann,  William  J.  Young,  et  at.,  Plffa. 
♦n  Err., 

V. 

STATE  OF  MINNESOTA. 

(See  S.  C.  Beporter's  ed.  BSO-559.) 

Revaluation  of  undervalued  property  for 
taxation — constitutionality — due  prooeaa 
of  law — Federal  question. 

1.  The  failure  to  provide  a  bearing  before  the 
governor  In  proceedings  tor  the  revaiaatlon 
of  andervalued  property,  pursuant  to  Minn. 
Gen.  Laws  1803,  cbap.  ISl,  does  not  make  tbe 
proceeding  void  for  want  of  due  process  of 
law,  aa  tbe  governor  only  starts  tbe  Inquiry 
upon  wblch  reaaaessment  may  be  baaed,  and 
opportonlty  to  be  heard  Is  offered  In  tbe 
course  of  the  subsequent  proceedings. 

2.  A  ressseesmant  of  grossly  undervalued 
property,  ao  as  to  make  tbe  property  bear 
the  same  burden  It  would  have  borne  If  the 
true  assessment  had  been  made  In  the  first 
Instance,  does  not  violate  tbe  constitutional 
provlalon  for  due  process  of  law,  on  tbe 
ground  that  the  former  assessments  con- 
stituted judicial  judgments   which   could   be 

Nora. — At  to  re-asse$$ment  of  taaes, — ne 
note  to  Cheater  v.  Black  (Pa.)  6  L.  B.  A.  802. 

/l<  to  what  oonttitutes  due  prooett  of  low, — 
see  notes  to  Pearson  v.  Tewdall,  24  L.  ed.  U.  8. 
436,  and  Wilson  v.  North  Carolina  ea  rel  Cald- 
well. 42  L.  ed.  n.  S.  SOS. 

A»  to  notice  and  hearing  required, — see  note* 
to  Kuntx  V.  Sumption  (Ind.)  2  L.  B.  A.  6ST; 
Cbauvin  v.  Vallton  (Hont.)  8  L.  B.  A.  194,  and 
CIman  v.  Baltimore  (Md.)  11  L.  B.  A.  225. 

St  to  furitOiotion  of  Federal  over  ttate 
eourU;  neoettity  of  Federal  quetUon, — see 
notes  to  Qamblln  v.  Western  Land  0>,  87  L. 
•d.  V.  B.  267,  and  Klpley  v.  Illinois  ea  rek 
Akin,  42  L.  ed.  U.  8.  998. 

At  to  What  U  •  Federal  question;  oihM  eon- 
tidered — see  note  to  Be  Buchanan,  89  L.  ed.  O. 
8.  884. 
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set  aside  only  after  notice  and  opportunity 
to  be  heard. 
8.     No  Federal  question  Is  Involved  In  the  iB- 
qulry  whether  a  party  has  been  given  or  r^ 
fused  the  benefit  of  the  law  of  estoppel. 

[No.  128.] 

Argued  January  SO,  1900.    Decided  Febru- 
ary 26,  1900. 

IN  ERROR  to  the  Supreme  CV>urt  of  the 
State  of  Minnesota  to  review  a  decision 
affirming  a  judgment  which  upheld  the  con- 
stitutionality of  a,  statute  for  reassessment 
of  undervalued  property.    Affirmed. 

See  same  case  below,  72  Minn.  519,  76  N. 
W.  718. 

Statement  by  Mr.  Justice  MoKennas 

This  writ  of  error  brings  up  for  review 
a  judgment  of  the  Supreme  Court  of  Minne- 
sota affirming  the  judgment  of  the  district 
court  of  Itasca  county,  assessing  certain 
taxes  for  the  years  1888  to  1893,.  inclusive, 
on  the  lands  of  the  plaintiff  in  error. 

Hie  law  upon  which  the  proceedings  in 
taxation  were  based,  omitting  parts  not  ma- 
terial to  the  pending  controversy,  is  as  fol- 
lows: 

"Whenever  it  shall  be  made  to  appear  to 
the  governor  of  this  state  by  a  complaint  in 
writing  and  under  oath,  or  by  the  finding  of 
any  court,  the  legislature  or  any  committee 
thereof,  tiiat  for  any  reason  any  considerable 
amount  of  property  in  any  county  in  this 
state  ...  if  assessed  .  .  .  has  been 
grossly  undervalued  by  the  assessor  or  other 
county  officials,  whether  such  valuation  and 
assessment  has  or  has  not  been  reviewed  or 
acted  upon  by  the  county  board  of  equaliza- 
tion *of  any  such  county,  he  shall  forthwith[551] 
appoint  in  writing  some  competent  citizen 
01  this  state,  not  a  resident  of  such  county, 
to  ascertain  the  character,  location,  value, 
and  ownership  of  the  real  and  personal  prop- 
erty of  any  such  county  so  .  .  .  under- 
assessed or  undervalued,  who  shall  forthwith 
proceed  to  examine  and  report  upon  the  sub- 
ject, and  prepare  a  list  or  lists  thereof  in 
duplicate,  showing  therein  the  character,  lo- 
cation, ownership,  and  valuation  of  all  such 
property,  with  the  year  or  years  for  which 
the  same  or  any  part  thereof  has  been  .  .  . 
undervalued ;  said  list  shall  also  show  there- 
in opposite  each  tract,  piece,  or  parcel  of  land 
or  personal  property  .  .  .  underassessed 
for  any  year  or  years  thereupon,  in  which 
the  same  was  undervalued  or  underassessed, 
with  the  amount  of  such  assessment,  the  ac- 
tual and  true  value  thereof  at  the  time  and 
for  which  the  same  was  subject  to  and  should 
have  been  assessed  together  with  the  differ- 
ence between  the  assessed  and  actual  value 
thereof  as  so  found.  One  of  which  duplicate 
reports  or  lists  shall  be  by  him  filed  with  the 
county  auditor  of  such  county  on  or  i)efore 
the  first  day  of  January  in  the  year  in  which 
any  such  assessment  is  to  be  made,  and  the 
other  of  said  lists  shall  be  by  him  filed  with- 
in the  same  time  with  the  state  auditor." 
[Gl«n.  Stat.  1894,  chap.  11,  S  1632.] 

It  is  provided  in  otner  sections  of  the  law 
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that  the  county  auditor  shall  enter  the  Hats 
on  the  assessment  books,  and  that  the  as- 
sessor shall  assess  the  property  at  its  true 
value  corresponding  with  the  lists,  and  the 
auditor  shall  proc^d  as  under  the  general 
law. 

The  taxes  which  are  in  controversy  were 
assessed  under  this  law,  and  proceedings  were 
instituted  for  their  recovery  in  accordance 
with  the  usual  practice  in  collecting  taxes 
against  lands  in  Minnesota. 

The  plaintiffs  in  error  claimed  in  their  an- 
swer that  the  law  of  the  state  and  the  pro- 
ceedings under  it  were  repugnant  to  the  Con- 
stitution of  the  United  States,  in  that  they 
impaired  the  obligation  of  the  contracts  made 
by  plaintiffs  in  error  with  their  grantors,  de- 
prived them  of  their  property  without  due 
process  of  law,  and  denied  them  the  equal 
protection  of  the  laws. 
[552]     «The  facts  were  stipulated  as  follows: 

"It  is  hereby  stipulated  between  the  par- 
ties to  the  above-entitled  action  that  the  fol- 
lowing are,  and  may  be  considered  by  the 
court  as,  facts  in  said  matter: 

"That  the  defendants  above  named  are  the 
owners  of  the  lands  described  in  their  an- 
swer in  this  proceeding;  that  the  defendants 
became  the  owners  of  such  lands  on  Septem- 
ber 18,  1803;  that  in  each  of  the  years  1888, 
1889,  1890,  1891,  1892,  1893,  and  1894  taxes 
were  assessed  upon  all  said  lands  by  the 
proper  oflicials  pursuant  to  the  provisions  of 
cliupter  11,  General  Statutes  of  1878,  and  the 
amendments  thereto,  and  that  such  taxes  for 
each  of  said  j-cars  were,  before  the  same  be- 
came delinquent,  paid  by  the  defendants  and 
their  predecessors  in  estate;  that  the  taxes 
sought  to  be  recovered  against  said  lands  in 
this  proceeding  are  claimed  to  be  due  by  rea- 
son of  an  assessment  made  pursuant  to  the 
provisions  of  chapter  151,  General  Laws 
1893,  upon  the  ground  that  said  lands  in 
said  prior  assessment  proceedings  had  been 
grossly  undervalued. 

"That  prior  to  January  1,  a.  d.  1894,  it 
was  made  to  appear  to  the  governor  of  this 
state,  by  duly  verified  complaint,  that  a  con- 
siderable amount  of  property  in  said  county 
of  Itasca  had  been  grossly  undervalued  in 
the  tax  proceedings  for  the  years  from  1888 
to  1893,  inclusive;  that  thereupon  and  forth- 
with the  said  governor  did,  in  writing,  ap- 
point a  competent  citizen  of  this  state,  not 
a  resident  of  said  county,  to  ascertain  the 
character,  location,  value,  and  ownership  of 
the  real  and  personal  property  in  said  county 
so  omitted,  underassessed,  or  undervalued,  to 
wit,  one  J.  S.  Dedon ;  that  thereupon  the  said 
Dedon  did  forthwith  proceed  to  examine  and 
report  upon  the  subject,  and  did  prepare  a 
duplicate  list  of  such  lands  as  he  determined 
had  been  so  underassessed  or  undervalued, 
in  the  manner  and  form  as  prescribed  in  S  1 
of  said  chapter  161,  General  Laws  1893 ;  that 
thereafter,  and  prior  to  January  1,  A.  D.  1894, 
the  said  duplicate  lists  were  filed  with  the 
state  auditor  and  with  the  county  auditor 
of  said  Itasca  county;  that  thereafter  the 
county  auditor  and  county  assessor  of  said 
Itasca  county  took  the  proceedings  in  regard 
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to  said  lands  described  in  said  liata,  wUA 
are  prescribed  in  J  2  of  said  chapter  151. 

*"Thatthe  said  lands  so  owned  by  these  dc[5SSJ 
fendants  were  returned  as  undervalued  lands 
for  each  of  said  years  from  1888  to  1893,  in- 
clusive, and  were  entered  by  the  county  au- 
ditor upon  the  real-estate  assessment  books 
for  the  year  1894,  and  were  assessed  by  the 
assessor  of  said  Itasca  county  at  the  respec- 
tive values  shown  by  said  lists,  and  were  also 
entered  by  the  county  auditor  upon  the  as- 
sessment and  tax  books  for  each  of  said  years 
from  1888  to  1893,  inclusive,  and  were  as- 
sessed by  him  at  the  valuation  and  amounts 
as  shown  by  said  lists  to  have  been  omitted 
or  undervalued,  and  arrearages  of  taxes  by 
reason  of  said  increased  valuation  were  ex- 
tended upon  said  assessment  books,  and  the 
taxes  claimed  in  this  proceeding  are  the  prop- 
er amount  of  taxes  claimed  in  this  proceed- 
ing, which  would  be  due  against  said  lands 
on  account  of  said  increased  valuation  if 
such  tax  were  legal  and  valid  and  could  be 
collected  in  this  proceeding. 

"That  no  notice  of  any  of  said  proceedings 
by  any  of  said  persons  in  making  said  re- 
assessment or  revaluation  of  said  lands,  or  in 
extending  said  taxes  against  said  lands,  was 
ever  given,  by  publication  or  otherwise,  to 
these  defendants." 

The  trial  court  found  in  accordance  with 
the  stipulation,  and  further  found,  as  a  con- 
clusion of  law,  that  the  proceedings  for  levy- 
ing and  assessing  the  taxes  were  in  accord- 
ance with  the  provisions  of  chapter  151,  Gen- 
eral Laws  of  1893,  but  that  the  said  law  and 
the  proceedings  therein  provided  were  un- 
constitutional, and  the  ta^xes,  therefore,  not 
a  legal  charge  against  the  lands. 

The  judgment  was  reversed  by  the  supreme 
court,  and  the  taxes  sustained.  68  Minn. 
353,  71  N.  W.  265. 

The  court  in  its  opinion  confined  its  con- 
sideration to  the  validity  of  the  law  under 
the  Constitution  of  the  state,  and  did  not 
pass  upon  the  claim  that  it  was  also  in  viola- 
tion of  the  Constitution  of  the  United  States. 
.A-fter  the  judgment  was  entered  in  compli- 
ance with  its  mandate  by  the  district  court 
the  case  was  again  certified  to  the  supreme 
court  in  accordance  with  the  practice  of  the 
state. 

The  certificate  recited  the  facta  which  have 
already  been  set  out,  and  "that  the  points 
raised  by  thedefendants  [plaintiffs *in  error] [BK41 
herein  are  as  follows,  to  wit:  1.  Is  chapter 
151,  General  Laws  of  1893,  of  the  state  Min- 
nesota, and  the  assessment  of  taxes  attempt- 
ed to  be  made  thereunder  in  this  proceeding, 
constitutional  and  legal?  2.  In  particular, 
is  said  chapter  151  and  the  assessment  of 
taxes  attempted  to  be  made  in  pursuance 
thereof  in  this  proceeding,  in  violation  of  ar- 
ticle 14  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  providing  that  no 
state  shall  deprive  any  person  of  his  prop- 
erty without  due  process  of  law,  or  deny  to 
any  person  within  its  jurisdiction  equal  pro- 
tection of  the  laws?" 

The  supreme  court  afljrmed  the  judgment. 
72  Minn.  619,  76  N.  W.  718. 
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Mr.  Oeorse  Welwood  MarMty  argued 
the  cause  and,  with  Mr.  Meaea  E.  Clapp, 

submitted  the  cause  for  plaintiffs  in  error 
{Mr.  John  B.  Atwater  was  with  them  cm  the 
brief) : 

The  assessments  made  during  1888  to 
1893,  inclusive,  constituted  judicial  judg- 
ments. 

Stanley  v.  Albany  Supers.  121  U.  S.  635, 
30  L.  ed.  1000,  7  Sup.  Ct.  Rep.  1234;  Slaugh- 
ter V.  Louisville,  89  Ky.  112,  8  S.  W.  917; 
Burroughs,  Taxn.  (1877)  S  102;  Otter  Tail 
County  V.  Batchelder,  47  Minn.  512,  50  N. 
W.  536;  Cooley,  Xaxn.  2d  ed.  pp.  365,  46,  47; 
Oregon  Steam  Nav.  Co.  t.  Waaco  County, 
2  Or.  206;  Weaver  v.  State,  39  Ala.  535; 
West  Bend  Diat.  Twp.  t.  Brown,  47  Iowa, 
25;  Swift  V.  Poughkeepsie ,  37  N.  Y.  511; 
Weaver  v.  Devendorf,  3  Denio,  117;  New 
York  T.  Davenport,  92  N.  Y.  604. 

These  judgments  determined  finally  the 
maximum  responsibility  of  the  property  in 
question  for  state  taxes  during  those  years. 
Furthermore  they  were  judgments  in  rem 
and  therefore  their  binding  effect  was  espe- 
cially great. 

McQuade  r.  Jaffray,  47  Minn.  326,  50  N. 
W.  233;  State  v.  Central  P.  R.  Co.  10  Nev. 
47;  Qelston  T.  Boyt,  3  Wheat.  319,  4  L.  ed. 
399;  Bigelow,  Estoppel,  5th  ed.  p.  224; 
Greene  t.  Greene,  2  Gray,  361,  61  Am.  Dec. 
464. 

The  process  which  the  statute  provides  for 
setting  aside  the  judgments  of  taxable  value 
of  the  property  in  question,  rendered  by  the 
former  assessors,  is  not  due  process  of  law, 
because  it  commits  to  the  executive  branch 
of  the  government  the  power  to  set  aside 
judgments  and  grant  new  trials  therein. 

Black,  Judg.  S  298 ;  State  Revenue  Agent 
V.  ToneUa,  70  Miss.  701,  22  L.  R.  A.  346,  14 
So.  17;  Ex  parte  Low,  24  W.  Va.  620;  State 
ex  rel.  Flint  v.  Flint,  61  Minn.  539,  63  N.  W. 
1113;  De  ChastelUix  v.  Fairchild,  16  Pa.  18; 
Young  v.  State  Bank,  4  Ind.  301,  58  Am. 
Dec.  630;  Weaver  v.  Lapsley,  43  Ala.  224; 
Davis  V.  Menasha,  21  Wis.  491;  Lewis  T. 
Webb.  3  Me.  326. 

Such  process  deprives  plaintiff  in  error  of 
a  property  right  (a  judgment  fixing  im- 
munity from  taxation)  without  due  notice 
and  due  opportunity  to  be  heard  in  defense 
of  the  right. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780.  18  Sup.  Ct.  Rep.  383 ;  Marchant  v.  Penn- 
sylrania  R.  Co.  153  U.  S.  380,  38  L.  ed.  761, 
14  Sup.  Ct.  Rep.  894;  Burtado  v.  California, 
110  U.  S.  516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep. 
111.  292. 

The  statute  deprives  plaintiffs  in  error  of 
the  equal  protection  of  the  laws  in  that  own- 
ers of  similar  real  estate  have,  under  the 
general  laws,  an  opportunity  to  contest  the 
■  biiolute  asssessed  valuation  of  their  prop- 
erty, while  plaintiffs  in  error  had  only  an  op- 
portunity to  contest  overvaluation. 

Otter  Tail  County  v.  Batchelder,  47  Minn. 
512,  50  N.  W.  536;  State  v.  Lakeside  Land 
Co.  71  Minn.  283,  73  N.  W.  970;  State  v. 
West  Duluth  Land  Co.  76  Minn.  456,  78  N. 
W.  115. 

Mr.  W.  B.  Dovclas  submitted  the  cans* 
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for  defendant  in  error  {Mr.  0.  W.  Somerby 
was  with  him  on  the  brief)  : 

The  opportunity  to  appear  before  the 
equalizing  boards  and  the  published  notice 
of  an  opportunity  to  appear  and  try  all  ques- 
tions involved  before  the  district  court  prior 
to  judgment  was  sufficient. 

Winona  <S  iSf*.  P.  Land  Co.  v.  Mintiesota, 
169  U.  S.  537,  40  L.  ed.  261, 16  Sup.  Ct  Rep. 
83. 

A  single  hearing  or  opportuni^  to  be 
heard  is  all  that  'due  process  of  law"  re- 
quires. 

Pittsburg,  C.  C.  <t  St.  L.  S.  Co.  v.  Baokus, 
154  U.  S.  426,  38  L.  ed.  1036. 14  Sup.  Ct.  Rep. 
1114. 

Where  the  assessor  discovers  that  property 
has  been  omitted  from  the  roll,  he  may  put 
it  on  without  giving  notice. 

Wabash,  St.  L.  d  P.  R.  Co.  v.  Johnson,  108 
111.  11. 

*Mr.    Justice    MoKenna  delivered    tlie[554) 
opinion  of  the  court: 

The  procedure  under  the  statute  is  as  fol- 
lows: A  complaint  to  the  governor  of  the 
state  that  a  considerable  amount  of  property 
has  been  grossly  undervalued  by  the  assessor 
or  other  county  officials. 

The  appointment  by  the  governor  of  a  com- 
petent person  to  examine  and  report,  and  if 
he  find  undervalued  property  to  prepare  a 
list  in  duplicate  showing  its  character,  loca- 
tion, ownership,  and  valuation,  one  of  which 
lists  shall  be  filed  with  the  county  auditor. 

The  entry  of  the  list  on  the  assessment 
books  by  the  auditor. 

The  assessment  of  the  property  at  its  value 
corresponding  to  the  list. 

Proceedings  by  the  county  auditor  as  un- 
der the  general  law. 

•ITiis  procedure  was  exactly  followed,  and[55B] 
it  is  stipulated  that  "the  taxes  claimed  in 
this  proceeding  are  the  proper  amount  of 
taxes  due  against  said  lands  on  account  of 
said  increased  valuation.  .  .  ."  In 
other  words,  the  lands  have  not  been  made  to 
bear  a  greater  burden  than  they  would  and 
should  have  borne  if  they  had  been  originally 
assessed  at  their  true  valuation.  It  is,  how- 
ever, claimed  that  the  increased  taxation  is 
illegal  because  the  law  authorizing  it  offends 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

The  grounds  of  the  contention  are  that  the 
former  assessments  constituted  judicial  judg- 
ments, and  hence  to  commit  to  the  executive 
the  power  of  setting  them  aside,  or  to  set 
them  aside  without  notice  or  opportunity  to 
be  heard,  is  not  due  process  of  law.  And 
further,  that  the  statute  deprives  the  plain- 
tiffs in  error  of  the  equal  protection  of  the 
laws,  in  that  it  gives  to  owners  of  similar 
real  estate  an  opportunity  to  contest  the  ab- 
solute assessed  valuation  of  their  property, 
and  to  plaintiffs  in  error  only  the  opportun- 
ity to  contest  the  gross  overvaluation;  and 
that  if  the  state  knew  of  fraud  in  the  as- 
sessments it  is  estopped  to  assert  it  against 
an  innocent  party,  which  plaintiffs  in  error 
are  claimed  to  be,  and  as  the  statute  ignores 
this  doctrine  of  estoppel,  it  does  not  provide 
due  process. 
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Conceding,  arguendo,  that  tbe  former  aa- 
sessments  were  judicial  judgments,  the  argu- 
ment based  on  their  immunity  from  execu- 
tive power  or  attack  is  not  supported  by  the 
statute.  It  docs  not  commit  to  the  governor 
control  over  them,  and  it  does  give  oppor- 
tunity to  be  heard.  The  governor  only  starts 
tbe  inquiry  upon  which  the  reassessment 
may  be  based,  and  the  statute  directs  the 
proceedings  in  an  orderly  course  of  inquiry, 
report,  entry  upon  the  assessment  books,  as- 
sessment by  tbe  assessor,  and  an  action  for 
the  collection  of  the  taxes  levied  in  the  regu- 
lar judicial  tribunals. 

The  complaint  of  plaintiffs  in  error  seems 
to  be  that  a  hearing  before  the  governor  was 
not  provided.  If  the  basis  of  this  is  that 
the  owner  of  property  must  have  notice  of 
every  step  in  taxation  proceedings,  we  agree 
with  the  supreme  court  of  the  state  that  it 
is  untenable.  Pittsburgh,  C.  C.  &  St.  L.  B. 
(B66]Cc.  V.  West  Virginia  Bd.  *of  Public  Works, 
172  U.  S.  32,  43  L.  ed.  354,  19  Sup.  Ct.  Rep. 
90;  Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Hagar  v.  Reclamation  Dist.  No. 
106,  111  U.  S.  71,  28  L.  ed.  569,  4 
Sup.  Ct.  Rep.  663;  Winona  A  Bt.  P. 
Land  Co.  v.  Minnesota,  159  U.  S.  526,  40 
L.  ed.  247,  16  Sup.  Ct.  Rep.  83.  If  the 
basis  of  the  complaint  is  that  the  governor 
acts  judicially,  and  plaintiffs  in  error  were 
entitled  to  have  notice,  and  be  heard  before 
he  rendered  judgment,  it  is  also  untenable. 
The  governor  does  not  act  judicially — he  de- 
termines nothing  but  that  a  complaint  has 
been  made  in  writing  and  under  oath,  or  that 
it  has  been  found  by  a  court,  or  the  leg- 
islature or  any  committee  thereof,  that  a 
considerable  amount  of  property  in  a  county 
of  the  state  has  been  grossly  undervalued. 
If  the  perception  of  the  fact  of  a  complaint 
or  a  finding  of  a  court  or  legislature  is  a 
judgment  in  the  sense  urged,  every  act  of 
government  is  a  judgment,  and  all  of  its  ex- 
ercises could  be  stopped,  upon  the  reasoning 
of  plaintiffs  in  error,  by  perpetual  hearings. 
But  supposing  the  governor's  act  is  a  judg- 
ment, it  ends  with  the  appointment  of  an 
examiner.  What  is  substantial  comes  aft- 
erwards, and  if  against  what  may  be  detri- 
mental in  that  the  landowner  can  be  heard, 
he  is  afforded  due  process  within  the  rule 
announced  by  the  authorities,  supra. 

That  the  landowner  is  provided  with  an 
opportunity  to  be  heard  is  decided  by  the  su- 
preme court  of  the  state.  In  the  opinion  in 
the  case  at  bar  the  court  said,  quoting  from 
40  Minn.  612,  41  N.  W.  465,  42  N.  W.  473: 

"Within  twenty  days  after  the  last  publi- 
cation of  the  delinquent  list  any  person  may 
by  answer  interpose  any  defense  or  objec- 
tion he  may  have  to  the  tax.  He  may  set  up 
as  a  defense  that  the  tax  is  void  for  want  of 
authority  to  levy  it,  or  that  it  was  partially, 
unfairly,  or  unequally  assessed.  8t.  Louis 
Count}/  Comrs.  v.  Nettleton,  22  Minn.  350. 
He  may  set  up  as  a  defense  pro  tanto  that  a 
part  of  a  tax  has  not  been  remitted,  as  re- 
quired by  some  statute.  Houston  Countp 
Comrs.  v.  Jessup,  22  Minn.  552.  That  the 
land  is  exempt,  or  that  the  tax  has  been 
paid.  Chicago  Count]/  v.  8t.  Paul  d  D.  B. 
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Co.  27  Minn.  109,  6  N.  W.  454.     That  there 
was  no  authority  to  le^  the  tax,  or  that  the 
special   facts  authorizing   the  insertion  xd 
taxes  for  past  years  in  the  list  did  not  exist 
or  any  omissions  in  the  proceedings  prior  to 
filing  tbe  list,  resulting  to  his  *prejudice.[SS7] 
Olmsted  County  v.  Barber,  31  Minn.  256,  17 
N.  W.  473,  944.    The  filing  of  the  list  is  tbe 
institution  of  an  action  against  each   tract 
of  land  described  in  it  for  the  reoovery  of 
the  taxes  appearing  in  the  list  against  such 
tract,  and  tenders  an  issue  on  every  fact 
necessary   to   the   validity   of   such    taxes. 
Chauncey  v.  Wass,  35  Minn.  1,  25  N.  W^.  457, 
and  30  N.  W.  826.    The  only  limitation  or 
restriction  upon  the  defenses  or  objections 
which  may  be  interposed  is  that  contained  in 
S  79,  to  the  effect  that  if  a  party  interpoaes 
as  a  defense  an  omission  of  any  of  the  things 
provided  by  law  in  relation  to  the  assess- 
ment or  levy  of  <i  tax  or  of  anything  required 
by  any  ofiicer  to  be  done  prior  to  filing  tbe 
list  with  the  clerk,  the  burden  is  on  him  to 
show  that  such  omission  has  resulted  in  pre- 
judice to  him,  and  that  the  taxes  have  been 
partially,   unfairly,   or  imequally   assessed. 
This  relates,  not  to  want  of  authority  to 
levy  the  tax,  but  to  some  omission  to  do  or 
irregularity  in  doing  the  things  required  to 
be  done  in  assessing  or  levying  a  tax  other- 
wise  valid.     8t.    Louis   County   Comra.    v. 
Nettleton,  22  Minn.  356.    And  certainly,  in 
justice  or  reason,  a  party  cannot  complain 
that  when  he  objects  to  a  tax  on  the  ground 
of  some  omission  or  irregularity  in  matters 
of  form,  he  is  required  to  show  that  he  «aa 
prejudiced." 

This  court  in  Winona  <£  £r^  P.  Land  Co.  r. 
Minnesota,  159  U.  S.  626,  40  L.  ed.  247,  16 
Sup.  Ct.  Rep.  83,  quoted  the  above  extract  as 
establishing  that  the  property  owner  was  af- 
forded a  hearing  by  the  laws  of  the  state,  and 
declared  the  rule  that  the  Constitution  of 
the  United  States  was  satisfied  if  an  oppor- 
tunity be  given  to  question  the  validity  or 
amount  of  the  tax  "either  before  that 
amount  is  determined  or  in  subsequent  pro- 
ceedings for  its  collection."  And  referring 
to  the  difference  in  the  manner  of  assessment 
and  the  successive  opportunities  for  review 
which  were  given  to  the  property  owner  in 
one  case  and  not  in  the  other,  said:  "But 
there  is  nothing  in  this  difference  to  affect 
the  constitutional  rights  of  a  party.  The 
legislature  may  authorize  different  modes  of 
assessment  for  different  properties,  provid- 
ing the  rule  of  assessment  is  the  same.  Ken- 
tucky Bailroad  Ta»  Cases,  115  U.  S.  321, 
337,  sub  nom.  Cincinnati,  N.  0.  i  T.  P.  B. 
Co.  V.  Kentucky,  29  L.  ed.  414,  419,  6  Sup. 
Ct.  Rep.  57 ;  Pittsburgh,  C.  C.  d  8t.  L.  B. 
Co.  T.  Backus,  164  U.  S.  421,  38  L.  ed.  1031. 
14  Sup.  Ct.  Rep.  1114."  The  later  cases  of 
State  V.  Lakeside  Land  Co.  71  Minn.  283, 
73  N.  W.  070,  and  State  v.  West  •/)u/u/A[6M] 
Land  Co.  (Minn.)  78  N.  W.  115,  cited  by  the 
plaintiff  in  error,  do  not  militate  against  the 
rule  in  any  way  substantial  to  the  pending 
controversy. 

The  special  objections  of  plaintiffs  in  er- 
ror therefore  cannot  be  sustained,  nor  the 
broader  one  that  the  first  assessments  are 

i7e  v.  s. 
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final  against  any  power  of  review  or  addi- 
tion byr  the  legislature.  We  held  in  the 
Winona  Case,  supra,  that  the  legislature  had 
power  to  provide  for  the  assessment  of  prop- 
erty which  had  escaped  taxation  in  prior 
years,  and,  as  we  have  seen,  a  special  man- 
ner of  assessment  was  sustained.  We  agree 
with  the  supreme  court  of  the  state  that  a 
gross  undervaluation  of  property  is  within 
the  principle  applicable  to  an  entire  omis- 
sion of  property.  It  it  were  otherwise  the 
power  and  duty  of  the  legislature  to  impose 
taxes  and  to  equalize  their  burdens  would 
be  defeated  by  the  fraud  of  public  officers, 
perhaps  induced  by  the  very  property  owners 
who  afterwards  claim  its  illegal  advantage. 

If  an  officer  omits  to  assess  property,  or 
grossly  undervalues  it,  he  violates  his  duty, 
and  the  property  and  its  owners  escape  their 
just  share  of  the  public  burdens.  In  Stanley 
V.  Albany  Supers.  121  U.  S.  535,  30  L.  ed. 
1000,  7  Sup.  Ct.  Rep.  1234,  we  held  that 
against  an  excessive  valuation  of  prop- 
erty its  owner  had  a  remedy  in  equity  to 
prevent  the  collection  of  the  illegal  excess. 
It  would  be  very  strange  if  the  state,  against 
a  gross  undervaluation  of  property,  could 
not,  in  the  exercise  of  its  sovereignty,  give 
itself  a  remedy  for  the  illegal  deficiency. 
And  this  is  the  effect  of  the  statute.  It 
"merely  sets  in  motion  new  proceedings  to 
collect  the  balance  of  the  state's  claim,  and 
there  is  no  constitutional  objection  in  the 
way  of  doing  this,"  as  the  supreme  court  of 
the  state  said  in  its  opinion. 

The  other  objections  to  the  statute  do  not 
demand  an  extended  consideration.  That  it 
deprives  plaintiffs  in  error  of  the  equal  pro- 
tection of  the  laws  is  based  on  the  absence  of 
a  provision  for  notice  in  the  progress  of  the 
proceedings,  and  is  answered  by  the  Winona 
Case,  159  U.  S.  526,  40  L.  ed.  247,  16  Sup. 
Ct.  Rep.  83. 

The  fourth  contention  that  the  state  is 
estopped  to  assert  fraud  in  the  former  as- 
sessment if  we  should  concede  has  any  basis 
in  law,  lacks  an  essential  basis  of  fact. 
[•S9]  *The  plaintiffs  in  error  purchased  after 
the  enactment  of  the  statute,  and  the  record 
affords  no  presumptions  of  ignorance  or  in- 
nocence. If  plaintiffs  had  been  attentive  to 
the  assessment  of  the  land  its  gross  under- 
valuation could  not  have  escaped  their  no- 
tice. Besides,  whether  a  party  in  a  case  has 
been  given  or  refused  the  benefit  of  the  law 
of  estoppel  involves  no  Federal  question. 

Judgment  affirmed. 


GEORaE  L.   WHITMAK 

V. 

NATIONAL  BANK  OF  OXFORD. 

(See  S.  C.  Reporter's  ed.  6B»-S68.) 

Belf-exeouting  oonstitutional  provision — con- 
tractual   liability    of    stockholder  under 


statutes — place  where  liability  can  be  en- 
forced by  action. 

1.  The  words  "shall  be  secured,"  In  Kan. 
Const,  art.  12,  i  2,  declai'lng  the  liability  of 
stockholders  In  corporations,  are  not  merely 
directory  to  the  legislature  to  make  pro- 
vision for  such  liability,  but  of  tbemselves  de- 
clare It;  and  to  this  extent  the  Constltatlon 
Is  self-executing. 

2.  The  liability  of  a  stockboader  to  an  addi- 
tional amount  equal  to  hia  stock,  though 
created  by  statute,  Is  contractual  In  Its  na- 
ture, where  the  parties  voluntarily  form  a 
corporation  under  such  statute. 

3.  An  action  to  enforce  the  liability  of  a  stock- 
holder under  the  state  Constitution  and 
statutes,  which  make  blm  liable  to  an  addi- 
tional amount  equal  to  his  stock,  can  be  main- 
tained In  any  court  of  competent  jurisdiction, 
because  the  liability  Is  contractual  In  Its  na- 
ture. 

[No.  27.] 

Irgued  March  8,  9, 1S99.    Decided  March  5, 
1900. 

ON  WRIT  OF  ERROR  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second 
Circuit  to  review  a  decision  affirming  a  judg- 
ment for  plaintiff  in  an  action  to  enforce  the 
liability  of  a  stockholder  in  a  corporation  of 
another  state.    Affirmed. 

See  same  case  below,  61  U.  S.  App'.  536,  83 
Fed.  Rep.  288,  28  C.  C.  A.  404. 

Statement  by  Mr.  Justice  Brewer  > 

This  was  an  action  brought  in  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York,  by  the  National  Bank 
of  Oxford,  a  national  banking  association, 
incorporated  and  established  under  the  laws 
of  the  United  States,  and  doing  business  at 
Oxford  in  the  state  of  Pennsylvania,  against 
George  L.  Whitman,  a  citizen  of  the  state 
of  New  York,  asserting  his  liability,  under 
the  provisions  of  the  Constitution  and  laws 
of  the  state  of  Kansas,  for  a  debt  of  more 
than  $2,000  due  to  the  plaintiff  from  the 
Arkansas  City  Investment  Company,  a  cor- 
poration of  the  state  of  Kansas,  in  which 
the  defendant  was  a  stockholder. 

*The  Constitution  of  the  state  of  Kansas  of[560] 
ii)59  provided,  in  article  12,  S  2,  as  follows: 

"Dues  from  corporations  shall  be  secured 
by  individual  liability  of  the  s'tockholders  to 
an  additional  amount  equal  to  the  stock 
owned  by  each  stockholder;  and  such  other 
means  as  shall  be  provided  by  law;  but  such 
individual  liabilities  shall  not  apply  to  rail- 
road corporations,  nor  corporations  for  re- 
ligious or  charitable  purposes." 

The  General  Statutes  of  1868  of  that 
state,  chapter  23,  contained  the  following 
provisions : 

"Sec.  32.  If  any  execution  shall  have  been 
issued  against  the  property  or  effects  of  a 
corporation,  except  a  railway  or  a  religious 
or  charitable  corporation,  and  there  cannot 


Nont. — At  to  self-executing  oonitituHonal 
frovision, — tee  Willis  v.  St.  Paul  Sanitation 
Co  (Minn.)  16  L.  B.  A.  281,  and  note. 

As  to  right  to  enforce  stoekhoUer's  UabttUy 

i7e  V.  u. 


outside  of  the  state  of  inoorporation,- 
CushiuK  v.  Perot  (Pa.)  34  L.  K.  A.  737,  and 
note.  For  later  case,  see  Stoddard  v.  Lom 
(N.  Y.)  45  L.  B.  A.  661. 

587 


Digitized  by 


Google 


560,  Ml 


Supreme  Covkt  or  tiik  United  States. 


Oct.  Tbbu, 


be  found  any  proper^  whereon  to  levy  such 
execution,  then  execution  may  be  isaued 
against  any  of  the  stockholders  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by 
him  or  her  owned,  together  with  any  amount 
unpaid  thereon;  but  no  execution  shall  issue 
against  any  stockholder,  except  upon  an  or- 
der of  the  court  in  which  the  action,  suit,  or 
other  proceeding  shall  have  been  brought  or 
instituted,  made  upon  motion  in  open  court, 
after  reasonable  notice  in  writing  to  the 
person  or  persons  sought  to  be  charged;  and, 
upon  such  motion,  such  court  n\ay  order  exe- 
cution to  issue  accordingly;  or  the  plaintiff 
in  the  execution  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount  of 
his  judgment." 

"Sec.  40  (as  amended  in  1883).  Laws 
1883,  chap.  46,  p.  88.  A  corporation  is  dis- 
solved— first,  by  the  expiration  of  the  time 
limited  in  its  charter;  second,  by  a  judgment 
of  dissolution  rendered  by  a  court  of  compe- 
tent jurisdiction;  but  any  such  corporation 


shall  be  deemed  to  be  dissolved  for  the  pur- 
pose of  enabling  any  creditors  of  such  cor- 
poration to  prosecute  suits  against  the  stock- 
holders thereof  to  enforce  their  individual 
liability,  if  it  be  shown  that  such  corporation 
has  suspended  business  for  more  than  one 
year,  or  that  any  corporation  now  so  sus- 
pended from  business  shall  for  three  months 
after  the  passage  of  this  act  fail  to  resume 
its  usual  and  ordinary  business." 

"Sec.  44.  If  any  corporation,  created  un- 
der this  or  any  general  statute  of  this  state, 
except  railway  or  charitable  or  religious 
'corporations,  be  dissolved,  leaving  debts  un[5dl) 
paid,  suits  may  be  brought  against  any  per- 
son or  persons  who  were  stockholders  at  the 
time  of  such  dissolution,  without  joining  the 
corporation  in  such  suit;  and  if  judgment  be 
rendered,  and  execution  satisfied,  the  defend- 
ant or  defendants  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution,  for 
the  recovery  of  the  portion  of  such  debt  for 
which  they  were  liable,  and   the  execution 


Belf-ereeuting  nature  of  eonttituUonal  provt- 

t{on»  deelaring  the  UabtUty  of  ttoekJwlden 

in  Qorporationi. 

The  question  whetber  or  not  the  provision  of 
the  Kansas  Constitution  declaring  that  "daes 
from  corporations  sboll  be  secured  by  Indlvid- 
aal  ItaklUt;  of  the  stockholders  and  an  addi- 
tional amount  eqaal  to  the  Steele  owned  by  each 
•tockholder,  and  soch  other  means  as  shall  be 
provided  by  law,"  is  self-ezecntlnK,  has  been 
considered  In  a  number  of  casea  In  Fowler  v. 
Eiamson,  146  III.  472,  34  N.  E.  932,  the  court 
said  the  decisions  of  the  supreme  court  of  Kan- 
sas must  he  first  looked  to,  and  their  ruling 
would  be  adopted  IX  they  bad  made  any  upon 
the  anblect,  and  afterwards  said:  "While  It 
Is,  perhaps,  true  that  the  aapreme  court  of 
Kansas  has  not  decided.  In  terms,  that  said 
constitutional  provision  Is  self-executing.  It  has 
fully  recognized,  and  In  effect  held,  that  stock- 
holders of  corporations  organized  under  the 
Constitution  and  foregoing  statutes  of  that 
state  are  Individually  liable  to  creditor*  of  such 
corporation  to  an  additional  amount  eqoal  to 
the  stock  owned  by  each  of  them." 

But  that  the  Kansas  Constitution  Is  not  self- 
executing  In  this  matter  Is  directly  decided  In 
Tuttle  V.  National  Bank  of  the  Republic,  161 
III.  497,  34  L.  B.  A.  750,  44  N.  B.  984 ;  Bell  v. 
Karwell.  176  III.  480,  42  L.  R.  A.  804.  52  N.  E. 
846;  and  Marshall  v.  Sherman,  148  N.  T.  9, 
84  L.  K.  A.  767,  42  N.  B.  419.  And  In  a  recent 
rase  the  Kansas  supreme  court  has  adopted  the 
same  view.  Woodworth  v.  Bowles  (Kan.)  60 
I'ac.  331. 

A  constitutional  provision  that  "does  from 
corporations  shall  be  secured  by  Individual  lia- 
bility of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  pro- 
vided by  law,"  is  not  operative  without  the  aid 
of  legislation,  and  statutes  passed  In  fulfilment 
of  it  furnish  the  only  basis  of  Judicial  action. 
Moriey  v.  Thayer,  8  Ped.  Rep.  737. 

So,  In  Jerman  v.  Benton,  79  Mo.  148,  It  was 
held  that  tlip  double  liability  clause  of  the  Mis- 
souri Constitution  of  1866  did  not  take  effect 
until  the  enactment  of  appropriate  legislation. 

A  constitatlonal  provision  that  "dues  from 
corporations  shall  be  secured  by  such  Individual 
liability  of  the  corporators  and  other  means  as 
may  be  prescribed  by  law,"  and  another,  that 
"each  stockholder  of  a  corporation  or  joint- 
stock  association  shall  be  individually  and  per-  r 
■enally  liable  for  his  proportion  of  all  Its  debts  I 
and  liabilities."  must  be  construed  together, 
588 


and  the  latter  cannot  be  held  self-executing,  as 
In  that  case  the  former  would  have  no  meaning. 
French  v.  Teschemaker,  24  Cal.  618. 

The  provision  of  the  Ohio  Constitution,  that 
"dues  from  corporations  shell  be  secured  by 
such  individual  liability  of  the  stockholders 
and  other  means  as  may  be  prescribed  by  law, 
but  In  all  eases  each  stockholder  shall  be  liable 
over  and  above  the  stock  by  bim  or  her  owned, 
and  any  amount  unpaid  tbereon,  to  a  further 
■am,  at  leaat  equal  In  amount  to  such  stock," 
Is  not  self-executing  so  as  to  create  a  right  of 
action  In  another  state  against  a  stockholder  la 
an  Ohio  corporation.  Barnes  v.  Wheaton,  80 
Hun,  8.  29  N.  Y.  Supp.  830. 

A  proT'sIon  of  the  Michigan  Constitution, 
that  "the  stockholders  of  all  corporations  and 
Joint-stock  associations  shall  be  Individually 
liable  for  all  labor  performed  for  saeh  corpo- 
ration or  association,"  being  held  by  the  courts 
of  that  state  to  create  a  collateral,  and  not  a 
primary,  liability,  which  cannot  be  enforced 
without  the  aid  of  statutes,  will  not  create  a 
right  of  action  In  another  state  against  a  stock- 
holder of  a  Michigan  corporation.  May  v. 
Bladi.  77  Wis.  101,  45  N.  W.  949. 

Bnt  the  "double  liability  clause"  of  the 
Minnesota  Constitution,  which  provides  that 
"each  stockholder  in  any  corporation  (except- 
ing those  organized  for  the  purpose  of  carry- 
ing on  any  kind  of  manufacturing  or  mechani- 
cal business)  shall  be  liable  to  the  amount  of 
stock  held  or  owTicd  by  him,"  ex  propria  vtgorc 
creates  an  individual  liability  on  the  part  of 
the  stockholders.  Willis  v.  Mabon,  48  Minn. 
140.  sub  nom.  Willis  v.  St.  Paul  Sanitation  Co. 
16  L.  B.  A.  281.  50  N.  W.  1110. 

And  no  'supplementary  statutory  legislation 
is  needed  to  render  effective  the  provision  of 
the  Nebraska  Constitution  declaring  tbat  "every 
stockholder  In  a  banking  corporation  or  Institu- 
tion shall  be  Individually  responalbl*  and  liable 
to  Its  creditors,  over  and  above  the  amount  of 
stock  by  bIm  held,  to  an  amount  equal  to  his 
respective  stock  or  share*  so  held,  for  all  Its 
liabilities  accruing  while  be  remains  such  stock- 
holder." Farmers'  Loan  &  T.  Co.  v.  Funk,  49 
Neb.  353.  08  N.  W.  620. 

And  there  Is  no  necessity  for  legtsiatloa 
providing  special  means  for  the  enforcement 
of  the  provision  of  the  Washlngtco  Constitu- 
tion making  any  bank  officer  receiving  deposit^ 
with  knowledge  of  the  bank's  insolvency,  b^ 
divldually  liable  for  such  deposlta  Mallon  r. 
Hyde,  76  Fed.  Bep.  888. 
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upon  the  judgment  shall  direct  the  collection 
to  be  made  from  property  of  each  atock- 
holder,  respectively:  and  if  any  number  of 
•tockholders  (defendants  in  the  case)  shall 
not  have  property  enough  to  satisfy  his  or 
their  portion  of  the  execution,  then  the 
amount  of  deficiency  shall  be  divided  equally 
among  all  the  remaining  stockholders,  and 
eollections  made  accordingly,  deducting  from 
the  amount  a  sum  in  proportion  to  the 
amount  of  stock  owned  by  the  plaintiff  at 
the  time  the  company  dissolved.'^ 

The  complaint  allied,  and  the  plaintiff  at 
the  trial  introduced  evidence  of,  the  follow- 
ing facts :  The  Kansas  corporatien  was  duly 
formed  under  the  general  laws  of  the  state 
of  Kansas  in  1886,  for  the  purpose  of  a  gen- 
eral banking  and  real -estate  business;  ttad 
its  only  place  of  business  at  Arkansas  City 
in  that  state;  was  not  a  railway,  religious, 
or  charitable  corporation;  and  had  a  capital 
of  $200,000,  divided  into  2,000  shares  of  $100 
«ach,  of  which  the  defendant,  from  the  time 
of  the  formation  of  the  corporation,  and  ever 
after,  owned  one  half.  In  December,  1890, 
that  corporation  made  a  general  assignment 
for  the  benefit  of  its  creditors,  and  from  that 
time  wholly  suspended  business.  About  four 
months  before  its  failure,  it  indorsed  and 
guaranteed  for  value  two  promissory  notes, 
together  amounting  to  $4,876,  which  were 
discounted  by  the  plaintiff.  In  1805  the 
plaintiff  brought  an  action  to  recover  the  un- 
paid balance  of  those  notes,  in  a  district 
oonrt  of  the  county  of  Cowley  and  state  of 
Kansas,  against  the  corporation,  and,  after 
its  general  appearance  and  subsequent  de- 
fault, recovered  judgment  against  it  for  the 
sum  of  $3,449 ;  an  execution  thereon  against 
the  corporation  was  issued  to  the  sheriff  of 
the  county,  who  returned  it  wholly  unsatis- 
fied, because  he  could  not  find  any  property 
[B62]on  which  to  make  a  *levy;  and  the  corpora- 
tion had  in  fact  no  assets  of  any  kind. 

The  defendant  moved  the  circuit  court  of 
the  United  States  to  direct  a  verdict  in  his 
favor,  upon  the  groimd  that  it  had  no  juris- 
diction to  enforce  a  statutory  remedy  of  the 
state  of  Kansas.  The  court  denied  the  mo- 
tion, directed  a  verdict  for  the  plaintiff, 
overruled  a  motion  for  a  new  trial,  and  en- 
tered a  final  judgment  for  the  plaintiff.  76 
Fed.  Rep.  607.  That  judgment  was  aflSrmed 
by  the  circuit  court  of  appeals.  51  U.  ti. 
App.  636,  88  Fed.  Rep.  288,  28  C.  C.  A.  404. 
The  defendant  thereupon  applied  for  and 
obtained  this  writ  of  certiorari.  168  U.  8. 
710,  18  Sup.  Ck  Rep.  060. 

Mr.  WUllam  O.  Oboate  argued  the 
eause,  and  Messrs.  Joseph  H.  Ohoate  and 
William  O.  Wilson  filed  a  brief,  for  Whit- 
man: 

Defendant's  liability,  if  any,  is  purely 
statutory. 

Uorley  ▼.  Thayer,  3  Fed.  Rep.  739 ;  Barnes 
V.  Wheaton,  80  Hun,  8,  29  N.  Y.  Supp.  830; 
State  ea  rel.  Atty.  Oen.  v.  Sherman,  22  Ohio 
St.  411 ;  French  v.  Teschemaker,  24  Cal.  618; 
Fusz  X.  Bpaunhorst,  67  Mo.  256;  droves  T. 
Slaughter,  16  Pet  449,  10  L.  ed.  800;  Uar- 
shall  V.  Sherman,  148  K.  Y.  9,  34  L.  R.  A. 
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757,  42  K.  E.  419;  TuttU  ▼.  National  Bank 
of  the  RepuhUo,  161  111.  497,  34  L.  R.  A.  750, 
44  N.  E.  984;  WelU  v.  Rohh,  43  Kan.  201,  23 
Pac.  148. 

The  Kansas  statute  does  not  create  or  im* 
pose  a  general  liability  or  a  liability  as  upon 
contract. 

Ball  V.  Reese,  58  Kan.  614,  50  Pac.  876; 
Pollard  T.  Bailey,  20  Wall.  620,  22  L.  ed. 
376;  Terry  v.  Little,  101  U.  8.  216,  26  L.  ed. 
864. 

The  remedy  is  not  available  without  the 
state  of  Ejinsas. 

Marsh<Ul  v.  Sherman,  148  N.  Y.  9,  34  L. 
R.  A.  757,  42  N.  E.  419;  Story,  Confl.  Laws, 
5  572;  2  Kent.  Com.  462;  Wharton,  Confl, 
Laws,  f  721. 

The  whole  fabric  of  supposed  authority 
has  been  built  upon  an  unsupported  dictum 
of  the  Kansas  supreme  court  in  Hotoell  v. 
Manglesdorf,  33  Kan.  194,  5  Pac  760.  It 
is  well  settled  that  such  a  dictum  is  not  to  be 
regarded  as  an  authority. 

Carroll  v.  Carroll,  16  How.  286,  14  L.  ed. 

The  weight  of  considered  authority  is 
wholly  opposed  to  the  series  of  decisions, 
which  are  mere  successive  echoes  of  the 
dictum  in  Howell  v.  Manglesdorf. 

Lowry  v.  Inrnan,  46  N.  Y.  119;  Pollard  r. 
Bailey,  20  Wall.  520.  22  L.  ed.  376;  Hunt- 
ington V.  Jittrill,  146  U.  S.  657,  36  L.  ed. 
1123,  13  Sup.  Ct.  Rep.  224;  Marshall  r.  Sher- 
man, 148  N.  Y.  9.  34  L.  R.  A.  757,  42  N.  E. 
419;  Bank  of  Iforth  America  v.  Rindge,  164 
Mass.  203,  13  L.  R.  A.  56,  27  N.  E.  1015; 
Fowler  v.  Lamson,  146  HI.  472,  34  N.  E.  932; 
Tuttle  V.  National  Bank  of  the  Republic,  161 
HI.  497,  34  L.  R.  A.  750,  44  N.  E.  984;  Han- 
cock Nat.  Bank  v.  Famum,  20  R.  I.  466,  40 
Atl.  341 ;  Rice  y.  Merrimack  Hosiery  Co.  56 

If  the  liability  of  a  stockholder  in  a  Kan- 
sas corporation  is  upon  contract,  then  the 
stetute  of  frauds  forbids  the  enforcement  of 
such  contract. 

Moses  V.  Lawrence  County  Bank,  149  U. 
S.  303,  37  L.  ed.  745, 13  Sup.  Ot  Rep.  900. 

Messrs.  Howard  A.  Taylor  and  Wll- 
Ilun  B.  Homblower  argued  the  cause  and 
filed  a  brief  for  the  bank: 

The  provision  of  the  Kansas  Constitution 
is,  if  not  self-executing,  at  least  declaratory 
of  a  legal  relation  involving  righte  and  lia- 
bilities. 

Willis  ▼.  Mabon,  48  Minn.  140,  sub  nam. 
Willis  T.  St.  Paul  Sanitation  Co.  16  L.  R.  A. 
281,  60  N;  W.  1110;  People  ex  rel.  McClel- 
land T.  Roberts.  148  N.  Y.  360,  31  L.  R.  A. 
399,  42  N.  E.  1082. 

Having  in  mind  the  constitutional  provi- 
sion as  a  declaration,  even  If  not  self- 
executing,  the  special  remedies  of  the  stat- 
ute become  merely  additional  remedies  to 
the  ordinary  one  by  action  in  any  court  of 
record. 

Cook,  Stock  &  Stockholders,  Sd  ed.  {(  218, 
219. 

The  liability  can  be  enforced  in  any  Fed- 
eral circuit  court  of  the  United  States  which 
has  jurisdiction  of  the  parties. 

Huntington  v.  Attrill,  146  U.  S.  667,  36  L. 
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ed.  1123,  13  Sup.  Ct  Rep.  224;  Dennick  v. 
Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439; 
Jforthem  P.  R.  Co.  v.  Babcock,  154  U.  S.  190, 
38  L.  ed.  958,  14  Sup.  Ct.  Rep.  978. 

For  instances  of  the  enforcement  of  sim- 
ilar liabilities  outside  of  the  territorial  lim- 
its of  the  state  enacting  the  statute,  see — 

Auer  V.  Lombard,  33  U.  S.  App.  438,  72 
Fed.  Rep.  209,  19  C.  C.  A.  72;  Flash  v.  Conn, 
10»  U.  8.  371,  27  L.  ed.  966,  3  Sup.  Ct.  Rep. 
263;  Cuykendatt  y.  Miles,  10  Fed.  Rep.  342; 
yirst  Jfat.  Bank  v.  Ovstin  Uinerva  Consol. 
Min.  Co.  42  Minn.  329,  6  L.  R.  A.  676,  44  N. 
W.  198;  Paine  v.  Stetoa/rt,  33  Conn.  516; 
Aldrieh  v.  Anchor  Coal  Co.  24  Or.  32,  32  Pa«. 
766 ;  Aultman's  Appeal,  98  Pa.  505 ;  Ex  parte 
Van  Riper,  20  Wend.  614;  Savings  Asso.  v. 
O'Brien,  51  Hun,  46,  3  N.  Y.  Supp.  764. 

The  current  of  authority  in  the  Federal 
circuit  court  and  the  circuit  court  of  appeals 
in  favor  of  enforcing  the  liability  in  the 
courts  outside  the  territorial  limito  of  Kan- 
sas is  overwhelming. 

Rhodes  v.  United  State*  Nat.  Bank,  24  U. 
S.  App.  607,  66  Fed.  Rep.  512,  13  C.  C.  A. 
612.  34  L.  R.  A.  742;  UcVickar  t.  Jones,  70 
Fed.  Rep.  754;  Bank  of  North  America  v. 
Rindge,  57  Fed.  Rep.  279 ;  Broum  v.  Trail,  89 
Fed.  Rep.  641 ;  Mechanict^  Sav.  Bank  v.  Fi- 
delity Ins.  Trust  <t  S.  D.  Co.  87  Fed.  Rem. 
113;  Schiffer  v.  Columbia  College,  87  Fed. 
Rep.  166;  American  Freehold  Land  Mortg. 
Co.  V.  Woodicorth,  82  Fed.  Rep.  269. 

The  authorities  in  the  state  courts  are 
mostly  in  support  of  respondent's  position. 

Hancock  Nat.  Bank  v.  Ellis,  166  Mass.  414, 
44  N.  E.  349,  61  N.  E.  207;  Ouerney  v. 
Moore,  131  Mo.  660,  32  8.  W.  1132;  Fergu- 
son V.  Sherman,  116  Cal.  169,  37  L.  R.  A.  622, 
47  Pac.  1023;  Western  Nat.  Bank  v.  Latc- 
renee.  117  Mich.  669,  76  N.  W.  105;  Tuttle 
▼.  National  Bank  of  t?ie  Republic,  48  III. 
App.  481 ;  National  Bank  v.  Zinser,  66  III. 
App.  510;  Marshall  v.  Sherman,  84  Hun,  186, 
82  N.  Y.  Supp.  193 ;  Bell  v.  Farwell,  176  III. 
489,  42  L.  R.  A.  804.  62  N.  E.  346. 

[M2J    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

By  S  2  of  article  12  of  the  Constitution  of 
Kansas  a  certain  definite  liability  is  cast 
upon  each  stockholder  in  other  than  railway, 
religious,  and  charitable  corporations.  This 
liability  is  for  the  dues  of  the  corporation 
and  to  an  amount  equal  to  the  stock  ovmed 
by  him.  The  word  "dues"  is  one  of  general 
significance,  and  includes  all  contractual  ob- 
ligations. Whether  broad  enough  to  include 
liabilities  for  torts,  either  before  or  after 
judgment,  is  not  a  question  before  us,  and 
upon  it  we  express  no  opinion.  The  words, 
"shall  be  secured,"  are  not  merely  directory 
to  the  legislature  to  make  provision  for  such 
liability,  but  of  themselves  declare  it.  To 
this  extent  the  Constitution  is  self-execut- 
ing. Willis  T.  Mabon,  48  Minn.  140,  16  L. 
R.  A.  281.  50  N.  W.  1110.  The  discretion  of 
the  legislature  extends  beyond  this,  as  in- 
dicated by  the  clause  "and  such  other  means 
as  shall  be  provided  by  law."  A  failure  of 
the  legislature  to  create  courts  or  prescribe 
modes  of  procedure  may,  it  is  true,  make  in- 
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effective  this  constitutional  provision,  but 
does  not  destroy  the  liability;  nor  ia  it  cre- 
ated by  the  act  of  the  legislature  •pre8cribing[5681 
the  mode  of  its  enforcement.  This  is  the 
obvious  meaning  of  the  constitutional  pro- 
vision. "The  simplest  and  most  obvious  in- 
terpretation of  a  Constitution,  if  in  itself 
sensible,  is  the  most  likely  to  be  that  meant 
by  the  people  in  its  adoption."  Lamar, 
Justice,  in  Lake  County  v.  Rollins,  130  U.  S. 
662,  671,  32  L.  ed.  1060, 1063,  9  Sup.  Ct.  Rep. 
651,  652. 

But  this  constitutional  provision  does  not 
stand  alone.  The  legislature  of  Kansas  has 
acted  on  the  subject-matter,  and  the  Consti- 
tution and  the  statutes  are  to  be  taken  to- 
gether, as  making  one  body  of  law;  and  it 
serves  no  good  purpose  to  inquire  what 
rights  and  remedies  a  creditor  of  a  corpora* 
tion  might  have,  or  what  liabilities  would 
rest  upon  a  stodcholder,  if  either  Constitu- 
tion or  statutes  stood  alone  and  unaided  b) 
the  other. 

In  S  32  of  chapter  23  of  the  General  Stat- 
utes of  that  state,  passed  before  the  organi- 
zation of  the  corporation  referred  to,  the 
legislature  prescribed  the  mode  of  enforcing 
this  constitutional  liability,  and  if  such  were 
needed  declared  to  what  extent  it  could  be 
enforced.  It  may  be  either  by  biotion  in  a 
case  in  which  judgment  has  been  rendered 
against  the  corporation  and  execution  there- 
on returned  unsatisfied,  or  by  a  direct  action 
by  the  plaintiff  in  such  judgment.  Neither 
remedy  can  be  made  effectual  in  the  court* 
of  Kansas  against  a  stockholder  unless  by 
due  service  of  process  he  is  brought  within 
the  jurisdiction  of  such  courts.  Wilson  v. 
Seligman,  144  U.  S.  41,  36  L.  ed.  338,  12  Sup. 
Ct.  Rep.  641 ;  Howell  ▼.  Manglesdorf,  3S 
Kan.  194,  199,  6  Pac  759. 

Whatever  else  may  be  said  about  the 
remedy,  it  is  direct,  certain,  and  available 
to  every  creditor  of  a  corporation,  and  leaves 
to  the  stockholders  the  adjustment  between 
themselves  of  their  respectiTe  individual 
shares  of  the  corporate  obligations.  In  view 
of  the  present  tendency  to  carry  on  business 
through  corporate  instrumentalities  and  the 
freedom  from  personal  liability  which  at- 
tends ordinary  corporate  action,  it  cannot 
be  said  that  this  limited  additional  remedy 
is  open  to  judicial  condemnation. 

The  liability  which  bv  the  Constitution 
and  statutes  is  thus  declared  to  rest  upon 
the  stockholder,  though  statutory  in  its 
origin,  is  contractual  in  its  nature.  It  would 
not  be  doubted  that  if  the  stockholders  in 
this  corporation  had  formed  a  partnership, 
'the  obligations  of  each  partner  to  the  others[564] 
and  to  creditors  would  be  contractual,  and 
determined  by  the  general  common  law  in 
respect  to  partnerships.  If  Kansas  bad 
provided  for  partnerships  with  limited  lia- 
bility, and  these  parties,  complying  with  the 
provisions  of  the  statute,  had  formed  such  a 
partnership,  it  would  also  be  true  that  their 
obligations  to  one  another  and  to  creditors 
would  be  contractual,  although  only  in  the 
statute  was  to  be  found  the  authority  for  the 
creation  of  such  obligations.  And  it  is  none 
the  less  so  when    these    same    stockholders 
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organized  a  corporation  under  a  law  of 
Kansas,  which  prescribed  the  nature  of  the 
obligations  which  each  thereby  assumes  to 
the  others  and  to  the  creditors.  While  the 
statute  of  Kansas  permitted  the  forming  of 
the  corporation  under  certain  conditions, 
the  action  of  these  parties  was  purely  volun- 
tary. In  other  words,  they  entered  into  a 
contract  authorized  by  statute. 

Flash  V.  Conn,  109  U.  8.  371,  27  L.  ed.  966, 
3  Sup.  Ct.  Kep.  263,  is  much  in  point.  In 
that  case  a  corporation  was  organized  in  the 
state  of  New  York,  under  an  act  of  the  legis- 
lature, which  contained  this  provision: 

"Sec.  10.  All  the  stockholders  of  every 
company  incorporated  under  this  act  shall  be 
severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stock- 
holders, to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,  for  all 
debts  and  contracts  made  by  such  company, 
until  the  whole  amount  of  capital  stock  fixed 
and  limited  by  such  company  shall  have 
been  paid  in,  and  a  certificate  thereof  shall 
have  oeen  made  and  recorded  as  prescribed 
in  the  following  section." 

An  action  was  brought  in  Florida  against 
one  of  the  stockholders,  and  on  error  to  this 
court  it  was  held  that  the  stockholder  was 
liable,  the  court  saying  (377,  L.  ed.  969,  Sup. 
Ct  Rep.  267)  : 

"We  think  the  liability  imposed  by  {  10  is 
a  liability  arising  upon  contract.  The  stock- 
holders of  the  company  are  by  that  section 
made  severally  and  individually  liable, 
within  certain  limits,  to  the  creditors  of  the 
company  for  its  debts  and  contracts.  Every- 
one who  becomes  a  member  of  the  company 
by  subscribing  to  its  stock  assumes  this  lia- 
bility, which  continues  until  the  capital 
stock  is  all  paid  up  and  a  certificate  of  that 
fact  is  made,  piiblished,  and  recorded." 
[S66]  *And  again,  after  noticing  the  rulings  of 
the  court  of  appeals  of  the  state  of  New 
York  (379,  L.  cd.  969,  Sup.  Ct.  Rep.  268) : 

"If  this  were  a  case  arising  in  the  state  of 
New  York  we  should  therefore  follow  the 
construction  put  upon  the  statute  by  the 
courts  of  that  state.  The  circumstance  that 
the  case  comes  here  from  the  state  of  Florida 
should  not  leave  the  statute  open  to  a  dif- 
ferent construction.  It  would  be  an  anomaly 
for  this  court  to  put  one  interpretation  on 
the  statute  in  a  case  arising  in  New  York, 
and  a  different  interpretation  in  a  case  aris- 
ing in  Florida.  Our  conclusion,  therefore,  is 
that  this  action  was  not  brought  to  enforce 
a  liability  in  the  nature  of  a  penalty. 

"The  right  of  the  plaintiffs  to  sue  upon 
this  liability  in  any  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties 
is  therefore  clear.  Dennick  v.  Central  B.  Co. 
103  U.  S.  11,  26  L.  ed.  439." 

And  finally,  in  reference  to  the  objection 
that  the  action  was  one  at  law  again&t  a 
single  stockholder  instead  of  in  equity 
against  all  (380,  L.  ed.  970,  Sup.  Ct.  Rep. 
269) :  . 

"But  in  this  ease  the  statute  makes  every 
stockholder  individually  liable  for  the  debts 
of  the  company  for  an  amount  equal  to  the 
amount  of  his  stock.  This  liability  is  fixed 
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and  does  not  depend  on  the  liability  of  other 
stockholders.  There  is  no  necessity  for 
bringing  in  other  stockholders  or  creditors. 
Any  creditor  who  has  recovered  judgment 
against  the  company  and  sued  out  an  execu- 
tion thereon,  which  has  been  returned  unsat- 
isfied, may  sue  any  stockholder,  and  no  other 
creditor  can.  Such  actions  are  maintained 
without  objection  in  the  courts  of  New  York, 
under  9  10  of  the  statute  relied  on  in  this  < 

case.  Bhellington  v.  Uowland,  53  N.  Y.  37 1 ; 
Wiles  V.  Suydam,  64  N.  Y.  173;  Bandy  v. 
Draper,  89  N.  Y.  334;  Rooky  Mountain  Nat. 
Bank  v.  Bliss,  89  N.  Y.  338." 

In  Richmond  v.  Irons,  121  U.  S.  27,  30  L. 
ed.  864,  7  Sup.  Ct  Rep.  788,  in  which  the 
question  presented  was  whether  the  individ- 
ual liability  of  a  stockholder  in  a  national 
bank  survived  as  against  an  administrator, 
it  was  said  ( p.  55,  L.  ed.  p.  873,  Sup.  Ct 
Rep.  p.  801 )  : 

"Under  that  act  the  individual  liability  of 
the  stockholders  is  an  essential  element  in 
the  contract  by  which  the  stockholders  be- 
came members  of  the  corporation,  it  is 
volimtarily  'entered  into  by  subscribing  for[566] 
and  accepting  shares  of  stock.  Its  obliga- 
tion becomes  a  part  of  every  contract,  debt, 
and  engagement  of  the  bank  itself,  as  miieh 
so  as  if  they  were  made  directly  by  the  stocj:- 
holder  instead  of  by  the  corporation.  There 
is  nothing  in  the  statute  to  indicate  that  the 
obligation  arising  upon  these  undertakings 
and  promises  should  not  have  the  same  force 
and  effect,  and  be  as  binding  in  all  respects, 
as  any  other  contracts  of  the  individual 
stockholder." 

In  Concord  First  Ifat.  Bank  T.  Hatokins, 
174  U.  S.364,  372,43  L.  ed.  1007,1011, 19  Sup. 
Ct  Rep.  739,  742,  in  which  one  national 
bank  was  sought  to  be  charged  as  stockhoId> 
er  in  another  national  bank,  was  this  dec- 
laration : 

"In  the  present  case  it  is  sought  to  escape 
the  force  of  these  decisions  by  the  contention 
that  the  liability  of  the  stockholder  in  a  na- 
tional bank  to  respond  to  an  assessment  in 
case  of  insolvency  is  not  contractual,  but 
statutory. 

"Undoubtedly,  the  obligation  is  declared- 
by  the  statute  to  attach  to  the  ownership  of 
the  stock,  and  in  that  sense  may  be  said  to 
be  statutory.  But  as  the  ownership  of  the 
stock,  in  most  cases,  arises  from  the  volun- 
tary act  of  the  stockholder,  he  must  be  re- 
garded as  having  agreed  or  contracted  to  be 
subject  to  the  obligation." 

Similar  are  the  views  entertained  by  the 
supreme  court  of  Kansas. 

In  Abtey  v.  W.  B.  Crimes  Dry  Ooods  Co. 
44  Kan.  415,  418,  24  Pac.  426,  427,  we  find 
this  statement: 

"The  nature  of  this  liability  is  peculiar; 
it  seems  to  have  been  created  for  the  exclu- 
sive benefit  of  corporate  creditors;  the  lia- 
bility rests  upon  the  stockholders  of  a  cor- 
poration to  respond  to  the  creditors  for  an 
amount  equal  to  the  stock  held  by  each,  ana 
it  has  been  held  that  the  action  to  enforce 
this  liability  can  only  be  maintained  by  the 
creditors  themselves,  in  their  own  right  and 
for  their  own  benefit." 
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And  agun,  in  Plumb  v.  Bank  of  Enter- 
prise, 48  Kan.  484.  486,  29  Pac.  699,  700: 

"Under  our  Constitution  and  statutes,  the 
individual  liability  stands  as  a  sort  of  surety 
for  the  corporate  liability,  and  creditors  of 
the  corporation  are  supposed  to  contract 
with  reference  to  the  individual  responsibil- 
ity of  the  stockholders." 
[S67]  *In  Achenbach  v.  Pomeroy  Coal  Co.  2  Kan. 
App.  357,  350,  42  Poc.  734,  735,  is  this  Un- 
guage: 

"The  liability  of  a  stockholder  in  an  insol- 
vent corporation  is  of  the  nature  of  a  liabil- 
ity on  contract,  and  survives  against  the  !»' 
gal  representatives  of  a  deceased  stockhold- 
er." 

And  while  the  word  "statutory"  is  some- 
times found  in  the  opinions  of  that  court  as 
descriptive  of  the  stockholder's  liability,  evi- 
dently the  word  is  so  used  to  indicate  the 
origin  rather  than  the  nature  of  the  lia- 
bility. Thus,  in  Boicell  v.  Mangleadorf,  33 
Kan.  104,  199,  6  Pac.  759,  762,  it  was  said: 

"While  the  liability  is  statutory,  it  is  one 
which  arises  upon  the  contract  of  subscrip- 
tion to  the  capital  stock  of  the  corporation, 
and  an  action  to  enforce  the  same  is  transi- 
tory, and  may  be  brought  in  any  court  of  gen- 
eral jurisdiction  in  the  state  where  personal 
service  can  be  made  upon  the  stockholder." 

Obviously  this  recognizes  the  contractual 
nature  of  the  obligation  as  well  as  its  stat- 
utory origin.  Again,  in  Pieroe  v.  Topeka 
Commercial  Seourit]/  Co.  60  Kan.  164,  BS 
Pac.  853,  it  was  held  that  a  stockholder,  sued 
by  a  judgment  creditor  of  the  corporation, 
might  set  off  against  that  claim  the  indebt- 
edness of  the  corporation  to  him,  accruing 
before  he  became  liable  as  stockholder,  th* 
court 'saying  (60  Kan.  166,  65  Pac.  864) : 

"Where  the  statute  creates  a  liability 
against  stockholders  which  is  personal  and 
several,  and  actionable  by  any  creditor 
against  any  stockholder,  it  is  generally  held 
that  a  stockholder  may  in  such  a  proceed- 
ing brought  against  himself  set  off  debts  due 
to  him  from  the  company." 

Thus,  while  the  statutory  origin  of  the  ob- 
ligation is  asserted,  its  contractual  nature 
is  recognized  in  that  the  right  of  ■etK>ff  is 
affirmed. 

That  an  action  upon  this  liability  is  not 
one  to  enforce  a  penal  statute  of  Kansas,  but 
only  to  secure  a  private  remedy,  is  not  open 
to  question  since  the  decision  in  Huntington 
V.  Attrill,  146  U.  8.  6fi7,  36  L.  ed.  1123,  13 
Sup.  Ct  Rep.  224. 

And  as  this  liability  is  one  which  is  con- 
tractual in  its  nature,  it  is  also  clear  that 
an  action  therefor  can  be  maintained  in  any 
court  of  competent  jurisdiction.  Denniok 
y.. Central  B.  Co.  103  V.  S.  11,  26  L.  ed.  430; 
Huntington  t.  Attrill,  146  U.  S.  657,  36  L. 
ed.  1 123,  13  Sup.  Ct.  Rep.  224. 
[568]  'Similar  views  have  been  expressed  by  the 
highest  courts  of  several  states  in  like  ac- 
tions based  upon  the  same  Kansas  constitu- 
tional and  statutory  provisions.  Ferguaon 
V.  Sherman,  116  Cal.  169,  37  L.  R.  A.  G22, 
47  Pac.  1023;  Bell  v.  Farwell,  176  111.  489, 
42  L.  R.  A.  804,  52  K.  K.  346;  Hancock  Nat. 
Bank  y.  Ellii,  172  Mass.  39,  42  L.  R.  A.  396, 
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51  N.  E.  207;  Western  Jfat.  Ba»tk  v.  Lavh 
renoe,  117  Mich.  669,  76  N.  W.  105;  Oueme) 
v.  Jf oore,  131  Mo.  650,  82  8.  W.  1132.  Sea 
also  Paine  t.  Stewart,  33  Conn.  516;  Cush- 
ing  V.  Perot,  175  Pa.  66,  34  L.  R.  A.  737,  34 
Atl.-  447 ;  Rhode*  t.  United  State*  Nat.  Bank, 
24  U.  S.  App.  607.  66  Fed.  Rep.  512, 13  C.  C. 
A.  612, 34  L  R.  A.  742 ;  Bank  of  North  AmeT' 
ioa  ▼.  Bindge,  67  Fed.  Rep.  279;  MoVickar 
V.  Jone*,  70  Fed.  Rep.  754;  Meohanios"  8av. 
Bank  v.  Fidelity  In*.  Tru*t  d  8.  D.  Co.  87 
Fed.  Rep.  113;  Dewter  r.  Bdmands,  89  Fed. 
Rep.  467 ;  Brown  v.  Trail,  89  Fed.  Rep.  641. 
We  see  no  error  in  the  judgment  of  th« 
Cirouit  Court  of  Appeal*,  and  it  w  therefore 
n-fp/rmed. 

Mr.  Justice  Peokkaa  diaaenta. 


THE  BENITO  ESTENGER. 

(See  &  C.  Reporter's  ed.  668-681.) 

Priae — vessel  trading  in  provitiona — friendlg 
acta — Uoenae  or  exemption  by  consul. 

L  Tbe  trading  to  a  strongludd  of  the  enemy, 
of  an  enemy  vessel  carrying  provisions,  con- 
stitutes, nnder  the  laws  ot  war,  illicit  Inter- 
coarse  with  the  enemy,  subjecting  the  proper- 
ty to  capture  as  a  prize. 

2.  The  IndlTldaal  acta  ot  friendship  of  a  aal^ 
ject  of  one  nation  at  war,  toward  the  other 
nation,  will  not  affect  bis  status  as  an  enemy. 

8.  A  United  States  consul  haa  no  anthorlty 
by  Tirtae  of  his  ofllelal  station  to  grant  any 
license  or  permit  to  exempt  a  veaael  of  the 
coemy  from  captnre  and  conflscatlon. 

4.  A  colorable  transfer  of  a  ship  from  a  bellig- 
erent to  a  neutral  la  In  Itself  ground  for  con- 
demnation as  prize. 

5.  The  burden  ot  proving  neutral  ownership 
of  a  vessel  In  a  prize  case  la  on  the  elalm- 
anta. 

[No.  102.] 

Argued    January    11,    It,    1900.    Decided 
March  S,  1900. 

APPEAL  from  a  decree  of  tha  Diatriet 
Court  of  the  United  Statea  for  tha 
Soutliem  District  of  Florida  condemning  a 
vessel  as  a  prize.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fnllert 
*The  Benito  Estenger  was  captured  by  the[589] 
U.  8.  S.  Hornet  on  June  27.  1898.  off  Cape 
Cruz  on  the  south  side  of  the  island  of  Cuba, 
and  was  brought  into  the  port  of  Key  West 
and  duly  libelled  on  July  2.  The  depositions 
in  preparatorio  of  Badamero  Perez,  E!dwin 
Cole,  and  Enrique  de  Messa  were  taken,  and 
thereafter  and  on  July  27  a  claim  was  inter- 
posed by  Perez  as  master  of  the  steamer  on 
behalf  of  Arthur  Elliott  Beattie,  a  British 
subject,  as  owner,  supported  by  test  affida- 
vits of  himself  and  de  Messa.  The  cause  waa 
preliminarily  heard  on  the  libel,  the  deposi* 


NoTZ. — At  to  furitdlotion  and  powers  of  eon- 
suts, — see  Teletsen  v.  Fee  (Mass.)  45  Ik  B.  A. 
481,  and  note. 
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tiona  in  preparatorio  and  the  test  affidavits, 
and  sixty  days  given  for  further  proofs.  Ac- 
cordingly the  depositions  of  the  claimant 
and  sundry  others  were  taken  on  behalf  of 
the  claimant,  and  the  testimony  of  the  con- 
sul of  the  United  States  at  Kingston  on  be- 
half of  the  captor.  The  cause  coming  on  for 
final  hearing,  the  court  entered  a  decree  De- 
cember 7, 1898,  condemning  the  vessel  as  law- 
ful prize  ag  enemy  property,  and  ordering 
her  to  be  sold  in  accordance  with  law.  Claim- 
ant thereupon  appealed,  and  assigned  errors 
to  the  effect,  in  substance,  that  the  court  erred 
in  failing  to  hold  that  the  Benito  Estenger 
was  a  British  mer(^ant  ship,  duly  docu- 
mented and  entitled  to  the  protection  of  the 
British  flag,  and  lawfully  owned  and  regis- 
tored  by  a  subject  domiciled  in  Great  Brii 
ain;  and  also  in  holdi^  that  the  Benito 
Estei^r  was  lawful  prize  of  war,  inasmuch 
[870]a8  she  was  engaged  on  a  voyage  in  'behalf  of 
the  local  Cuban  junta  in  Kingston,  allies  of 
the  United  States,  and  when  captured  was  in 
the  service  of  the  United  States,  and  em- 
ployed in  friendly  offices  to  the  forces  ot  the 
United  States. 

The  vessel  prior  to  June  9,  1898,  was  the 
property  of  Enrique  de  Messa,  of  the  firm 
of  Gallego,  de  Messa  A,  Company,  subjects  of 
Spain  and  residents  of  Cuba.  On  that  day 
a  bill  of  sale  was  made  by  de  Messa  to  the 
claimant,  Beattie,  a  British  subject,  and,  on 
compliance  with  the  requirements  of  the 
British  law  governing  registration,  was  reg- 
istered as  a  British  vessel  in  the  port  of 
Kingston,  Jamaica.  The  vessel  had  been  en^ 
gaged  in  trading  with  the  island  of  Cuba, 
and  more  particularly  between  Kingston  and 
Montego,  Jamaica,  and  Manzanillo,  Cuba. 
She  left  Kingston  on  the  23d  of  June,  and 
proceeded  with  a  cargo  of  flour,  rice,  corn- 
meal,  and  coffee  to  Maii/anillo,  where  the 
cargo  wag  discharged.  She  cleared  from 
Manzanillo  at  2  o'clock  a.  u.,  June  27,  for 
Mont^o,  and  then  for  Kii^ston,  and  was 
captured  at  half-past  five  of  that  day  off 
Cape  Cruz.  The  principal  question  was  as 
to  the  ownership  of  the  vessel  and  the  legal- 
ity of  the  alleged  transfer,  but  other  collat- 
eral questions  were  raised  in  respect  of  the 
alleged  Cuban  sympathies  of  de  Messa ;  serv- 
ice on  behalf  of  the  Cuban  insurgents  in  the 
United  States ;  and  the  relation  of  the  Unit- 
ed States  consul  to  the  transactions  which 
preceded  the  seizure.  It  was  argued  that 
the  vessels  of  Cuban  insurgents  and  other 
Adherents  could  not  be  deemed  property  of 
the  enemies  of  the  United  States;  that  this 
capture  could  not  be  sustained  on  the  ground 
that  the  vessel  was  such  property;  that  the 
conduct  of  de  Messa  in  his  sale  to  Beattie 
was  lawful,  justifiable,  and  the  only  means 
of  protecting  the  vesscj  as  neutral  property 
from  Spanish  seizure;  and  finally,  that  this 
court  could  and  should  do  justice  by  order- 
ing restitution,  under  all  the  circumstances 
of  the  case. 

*  Mr.   Harrington   Putnam  argued   the 

cause  and  filed  a  brief  for  appellanl. 

Assistant  Attorney  General  Hoyt  argued 
the  cause  and,  with  Messrs.  Joseph  K.  Ho- 
ne V.  S.       U.  a.  Book  44. 


Common  and  James  B.  Bayden,  filed  a  briaf 
for  the  United  States  and  the  captors. 

Messrs.  Qeorge  A.  King  and  William  B. 
King  also  filed  a  brief  for  the  captors. 

The  contentions  of  counsel  sufficiently  ap- 
pear in  the  opinion. 

*Mr.  Chief  Justice  Fuller  delivered  the(571] 
opinion  of  the  court: 

li  the  alleged  transfer  was  colorable  mere- 
ly, and  Messa  was  the  owner  of  the  vessel  at 
the  time  of  capture,  did  the  district  court  err 
in  condemning  the  Benito  Estenger  as  law- 
ful prize  as  enemy  property! 

"Enemy  property"  is  a  tochnical  phrase 
peculiar  to  prize  courts,  and  depends  upon 
principles  of  public  "policy  as  distinguished 
igtBt  ^K  ?M5>«9r  1..W.  The  general  rule  is 
that  m  wm  Xae  citizens  or  subjects  of  the 
belligerents  are  enemies  to  each  other  with- 
out regard  to  individual  sentiments  or  dispo- 
sitions, and  that  political  status  determines 
the  question  of  enemy  ownership.  And  by 
the  law  of  prize,  property  engaged  in  any  il- 
legal intercourse  with  the  enemy  is  deemed 
enemy  property,  whether  belonging  to  an 
ally  or  a  citizen,  as  the  illegal  traffic  stamps 
it  with  the  hostile  character  and  attaches  to 
it  all  the  penal  consequences.  Prize  Cases, 
2  Black,  635,  674,  sub  nom.  Preoiat  v.  Unit- 
ed States,  17  L.  ed.  459,  478;  The  Bally,  3 
Cranch,  382,  384.  3  L.  ed.  597,  598;  Jecker 
V.  Montgomery,  18  How.  110,  IS  L.  ed.  311 ; 
The  Peterhoff,  5  Wall.  28,  sub  nom.  The  P» 
terhoff  V.  United  States,  18  L.  ed.  564 ;  The 
/''lying  Hcud,  0  Wall.  263,  sub  nom.  The  Fly- 
ing Scud  V.  United  States,  18  L.  ed.  755. 

Messa  was  a  Spanish  subject,  residing  at 
Santiago,  and  for  years  engaged  in  business 
there.  His  vessel  had  a  Spanish  crew  and 
Spanish  officers,  and  he  testified  that  he  was 
on  board  of  hef  as  supercargo.  She  had  the 
Spanish  flag  in  her  lockers,  though  she  was 
flying  the  British  flag  at  the  moment,  under 
a  transfer,  which,  as  presenUy  to  be  seen, 
was  colorable  and  invalid.  There  was  evi- 
dence tending  to  show  that  Messa  sympa- 
thized with  the  Cuban  insurgents,  but  no 
proof  that  he  was  himself  a  Cutuui  rebel  or 
that  he  had  renounced  his  allegiance  ta 
Spain.  The  vessel  carried  to  Manzanillo  on 
this  voyage  a  cargo  of  provisions,  consisting 
principally  of  1,100  barrels  of  flour. 

Manzanillo  was  a  city  of  several  thousand 
inhabitants,  and  the  first  important  place  on 
thesouth  Cuban  coastbetween  *Santiagoand[672} 
Cienfuegos,  lying  inside  the  bay  formed  by 
the  promontory  which  Cape  Cruz  terminates, 
and  about  60  miles  northeast  of  the  cape. 
Cape  Cruz  is  about  due  north  from  Montego 
bay  on  the  northwestern  shore  of  Jamaica, 
and  about  76  miles  distant,  while  Kingston 
is  on  the  southeastern  coast  of  Jamaica.  The 
record  lacks  evidence  of  the  condition  of  af- 
fairs there  at  that  time,  but  official  reports 
leave  no  doubt  that  it  was  defended  by  sev- 
eral vessels  of  war  and  by  shore  batteries, 
and  was  occupied  by  some  thousands  of  Span- 
ish soldiers.  On  the  6th  of  April,  1898,  the 
Secretary  of  the  Navy  had  instructed  Ad- 
miral Sampson,  among  other  things,  that  the 
department  desired  "that,  in  case  of  war,  you 
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trill  maintain  a  strict  blockade  of  Cuba,  par- 
ticularly the  portB  of  Havana,  Matanzas, 
and,  if  possible,  Santiago  de  Cul>a,  Manza- 
nillo,  and  Cienfuegos."  Manzanillo  was  tlie 
terminus  of  a  cable  which  connected  with 
Santa  Cruz,  Trinidad,  Cienfuegos,  and  Ha- 
vana, and  was  sutMequently  cut  by  the  forces 
of  the  United  States,  in  order  to  check  the 
inland  traffic  with  Manzanillo,  and  to  pre- 
vent the  calling  of  reinforcements  to  resist 
the  capture  of  that  place.  And  it  appeared 
that  Admiral  Sampson  had  been  for  some 
weeks  endeavoring  to  stop  blockade  running 
on  the  south  coast  of  Cuba,  and  that  a  large 
vessel  with  a  heavy  battery  was  stationed 
•t  Cape  Cruz.  Manzanillo  was  not  declared 
oiockaded,  however,  until  the  proclamation 
of  June  27,  1898;  but  the  consul  of  the  Unit- 
ed States  at  Kingston  had  warned  Messa  and 
Bcattie  that  a  blockade  in  fact  existed.  The 
claimant  testified  that  the  vessel  was  char- 
tered by  Flouriache,  a  Cuban  merchant,  and 
that  the  cargo  was  consigned  to  Bauriedel  & 
Company,  at  Manzanillo.  The  deposition  of 
neither  of  these  was  taken.  According  to 
the  explicit  testimony  of  the  consul,  he  waa 
informed  by  both  the  claimant  and  his 
brother  that  the  flour  was  transferred  by 
Bauriedel  A  Company,  through  a  communi- 
cating way  from  their  warehouse  to  the 
Spanish  government  warehouse,  immediately 
upon  its  delivery;  and  no  evidence  to  con- 
tradict this  was  introduced. 

The  instructions  of  the  Kavy  Department 
to  "Blockading  Vessels  and  Cruisers,"  in  the 
[B73]!ate  war,  included  among  articles  'condition- 
ally contraband,  "provisions,  when  destined 
for  an  enemy's  ship  or  ships,  or  for  a  place 
that  is  besieged." 

In  The  Commercen,  1  Wheat.  382,  4  L.  ed. 
116,  Mr.  Justice  Story  said:  "By  the  mod- 
ern law  of  nations  provisions  are  not,  in  gen- 
eral, deemed  contraband ;  but  they  may  be- 
come so,  although  the  property  of  a  neutral, 
on  account  of  the  particular  situation  of 
the  war,  or  on  account  of  their  destination. 
.  .  .  If  destined  for  the  ordinary  use  of 
life  in  the  enemy's  country,  they  are  not,  in 
general,  contraband;  but  it  is  otherwise  if 
destined  for  military  use.  Hence,  if  des- 
tined for  the  army  or  navy  of  the  enemy,  or 
for  his  ports  of  naval  or  military  equipment, 
they  are  deemed  contraband." 

In  The  Jonge  Margaretha,  I  C.  Bob.  189, 
193,  Sir  William  Scott  discussed  this  ques- 
tion, and,  after  referring  to  many  instances, 
concluded:  "And  I  take  the  modem  estab- 
lished rule  to  be  this,  that  generally  they 
are  not  contraband,  but  may  become  so  un- 
der circumstances  arising  out  of  the  particu- 
lar situation  of  the  war,  or  the  condition  of 
the  parties  engaged  in  it." 

But,  while  alluding  to  this  subject  by  way 
of  illustration,  we  do  not  feel  called  on 
to  consider  under  what  particular  circum- 
stances, generally  speaking,  provisions  may 
be  held  contraband  of  war.  It  is  enough 
that  in  dealing  with  a  vessel  adjudicated  to 
have  been  an  enemy  vessel,  the  fact  of  trade 
with  the  enemy,  especially  in  supplies  neces- 
sary for  the  enemy's  forces,  is  of  well  nigh 
decisive  importance. 
S94 


In  reply  it  is  suggested  that  this  cargo 
was  intended  for  the  Cuban  insurgents,  and 
a  quotation  is  made  from  a  letter  of  the  con- 
sul to  the  effect  that  he  had  been  "told  pri- 
vately by  the  presidentof  the  local  junta,  who 
has  performed  valuable  services  for  me,  that 
the  proceeds  of  this  cargo  are  to  be  forward- 
ed to  the  Cuban  government  and  troops 
through  the  Cuban  agent  at  Manzanillo." 
The  suggestion  derives  no  support  from  the 
record,  and  the  facts  remain  that  the  pro- 
visions were  delivered  to  the  Spanish  govern- 
ment, and  that  the  trade  to  this  Spanish 
stronghold  constituted  under  the  laws  of  war 
illicit  intercourse  with  the  enemy. 

This  brings  us  to  consider  the  contention 
that  Messa  had  'rendered  important  services  [57^ 
to  the  United  States ;  that  he  was  the  friend, 
and  not  the  enemy,  of  this  government,  and 
that  there  was  an  agreement  between  him 
and  the  United  States  consul  which  operated 
to  protect  the  vessel  from  capture.  But 
Messa's  status  was  that  of  an  enemy,  as  al- 
ready stated,  and  this  must  be  held  to  be  so 
notwithstanding  individual  acts  of  friend- 
ship, certainly  since  there  was  no  open  ad- 
herence to  the  Cuban  cause,  and  allegiance 
could  have  been  shifted  with  the  accidents  of 
war.  The  l^^l  conclusion  was  not  affected 
by  the  fact  uiat  Messa  had,  in  cultivating 
friendly  relations  with  the  consul,  given' the 
latter  an  old  government  plan  of  the  prov- 
ince  of  Santiago  and  an  especially  prepared 
chart  of  the  harbor.  Thus  displaying  hi* 
amicable  inclinations,  he  endeavored  to  ob- 
tain from  the  consul  a  letter  of  protection 
for  the  voyage  he  was  about  to  undertake, 
but  this  the  consul  declined  to  furnish,  and 
informed  him  at  the  same  time  that  Manza- 
nillo was  blockaded,  and  that  the  contem- 
plated venture  would  be  at  his  own  risk. 

Nevertheless,  the  consul  agreed  to  write 
the  admiral,  and  did  write  him  June  23,  that 
Messa  offered  to  give  certain  information 
that  might  he  valuable,  and  that  he  pro- 
posed to  l>e  off  Cape  Cruz  on  June  30,  when 
he  could  be  picked  up  there  and  taken  to  the 
admiral  if  desired;  but  the  consul  said: 
"You  quite  understand  that  in  dealing  with 
those  people  one  is  always  more  or  less  li- 
able to  imposition.  I  therefore  make  no 
recommendation  of  Messa  to  you."  There 
was  nothing  to  show  that  the  voyage  was 
imdertaken  on  the  strength  of  this  letter,  or 
that  it  in  any  way  contributed  to  the  cap- 
ture, nor  that  the  admiral  intended  to  avail 
himself  of  the  suggestion  in  r^ard  to  Messa. 

The  claimant  asserted,  and  the  consul  de- 
nied, that  protection  to  the  voyage  was  ex- 
tended .by  the  latter.  But  we  do  not  go  at 
length  into  this  matter  because  we  think 
that  no  engagement  with  the  United  States 
nor  any  particular  service  to  the  United 
States  was  made  out  in  that  connection,  and, 
so  far  as  appears,  the  vessel  was  <«ptnrdd 
in  the  ordinary  course  of  cruising  dn^  at  a 
time  and  under  circumstances  when  her  li- 
ability was  not  to  be  denied.  Moreover,  a 
United  States  'consul  has  no  authority,  by[S7S]' 
virtue  of  his  official  station,  to  grant  any  li- 
cense or  permit  the  exemption  of  a  vessd  of 
an   enemy   from   capture  and   confiscation. 
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This  was  so  held  by  Judge  McCaleb  in 
Rogers  v.  The  Amado,  Newberry,  Adm.  400; 
Fed.  Cas.  No.  12,005,  in  which  he  quotes 
the  language  of  Sir  William  Scott  in  The 
Hope,  1  Dod.  Adm.  226,  229:  "To  ex 
empt  the  property  of  enemies  from  the 
effect  of  hostilities  is  a  very  high  act  of 
sovereign  authority;  if  at  any  time  dele- 
gated to  persons  in  a  subordinate  situ- 
ation, it  must  be  exercised  either  by  those 
who  hare  a  special  commission  granted  to 
them  for  the  particular  business,  and  who, 
in  legal  language,  are  termed  "mandatories," 
or  by  persons  in  whom  such  a  power  is  vested 
In  virtue  of  any  official  situation  to  which  it 
may  be  considered  incidental.  It  is  quite 
clear  that  no  consul  in  any  country,  partic- 
iilarly  in  an  enemy's  country,  is  vested  with 
any  such  power  in  virtue  of  his  station.  Ei 
tei  non  prceponitur;  and  therefore  his  acts 
relating  to  it  are  not  binding. 

In  The  Joseph,  a  Crancb,  451,  3  L.  ed.  621, 
the  vessel  was  condemned  for  trading  with 
the  enemy,  and  it  was  held  that  she  was  not 
excused  by  the  necessity  of  obtaining  funds 
to  pay  the  expenses  of  the  ship,  nor  by  the 
opinion  of  an  American  minister  expressed 
to  the  master,  that  by  undertaking  tne  voy- 
age he  would  violate  no  law  of  de  United 
States.  The  court  said  that  these  consider- 
ations, "if  founded  in  truth,  present  a  case 
of  peculiar  hardship,  yet  they  afford  no  legal 
excuse  which  it  is  competent  to  this  court  to 
admit  as  the  basis  of  its  decision." 

This  is  equally  true  of  the  case  before  us, 
for,  even  if  the  circumstances  may  have  jus- 
tified liberal  treatment,  that  cannot  be  per- 
mitted to  influence  our  decision.  It  belongs 
to  another  department  of  the  government 
to  extend  such  amelioration  as  appears  to 
be  demanded  in  particular  instances. 

Neither  the  case  of  Lea  Oing  Frdre»,  4 
Lebau's  Nouveau  Ck>de  de  Prises,  63,  nor  that 
of  The  Maria,  6  C.  Rob.  201,  cited  by  counsel, 
i"  in  point.  In  the  former,  the  Committee 
of  Public  Safety  in  the  year  three  of  the 
French  Calendar  of  the  Revolution  decreel 
the  condempation  of  Les  Cinq  Frfires  as  an 
enemy's  vessel,  and  of  her  cargo,  although 
belonging  to  Frenchmen,  but  further  decreed 
[S7C] restitution  of  the  cargo  or  its 'value,  as  mat- 
ter of  grace,  in  consideration  of  services  ren- 
dered by  the  claimants  in  furnishing  pro- 
visions to  the  Republic,  adding  that  this 
should  not  be  drawn  into  a  precedent.  The 
latter  simply  involved  the  interpretation  of 
an  indulgence  specifically  granted  by  the 
British  government. 

Thus  far  we  have  proceeded  on  the  as- 
•lunption  that  the  transfer  of  the  Benito 
Estenger  was  merely  colorable,  and  this,  if 
so,  furnished  in  itself  ground  for  condemna- 
tion. A  brief  examination  of  the  evidence, 
in  the  light  of  well-settled  principles,  will 
show  that  the  assumption  is  correct. 

Messa's  story  of  the  transfer  was  that  the 
steamer  had  been  owned  by  Gallego,  Messa, 
ft  Company,  and  then  by  himself ;  that  he 
was  compelled  to  sell  in  order  to  get  money 
to  live  on ;  that  he  made  the  sale  for  $40,000, 
for  which,  or  a  large  amount  of  which,  cred- 
it was  given  on  an  indebtedness  of  Messa  to 
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Beattie  ft  Company,  and  that  he  was  em- 
ployed by  Beattie  to  go  on  the  vessel  as  his 
representative  and  business  manager. 

It  appeared  that  Beattie  applied  to  the 
customs  and  shipping  office  in  Jamaica  for 
a  British  register,  lodged  with  him  the  bill 
of  sale,  and  made  a  declaration  of  ownership 
before  him  as  registrar  of  shipping,  which 
documents  were  filed  on  June  9  and  14  re- 
spectively, and  were  in  conformity  with  the 
requirements  of  British  law.  The  deposi- 
tions of  the  shipbroker  and  his  employees 
put  the  price  at  £9,000,  and  showed  their  be- 
lief that  the  sale  was  bona  fide,  founded  on 
what  passed  between  Messa  and  Beattie. 
They  did  not  know  what  arrangements  were 
made  for  the  payment  of  the  price,  or  how  or 
in  what  shape  the  purchase  money  was  paid. 
The  accountant  stated  that  after  the  sale 
Beattie  went  on  board  and  took  possession 
of  the  vessel,  and  informed  the  officers  in 
charge  that  be  had  become  the  owner,  gave 
orders  regarding  her,  and  informed  witness 
that  he  had  given  Messa  the  position  as  su- 
percargo. 

There  was  considerable  confusion  on  the 
point  as  to  who  was  master  of  the  vessel  aft- 
er the  transfer.  Perez  testified  that  he  was, 
and  as  master  he  interposed  the  claim  on  be- 
half of  Beatti&  He  also  swore  that  Mr. 
Beattie  "informed  him 'that  he  could  remain[S7T] 
as  master,  but  it  would  be  necessary  for  him 
to  put  an  English  subject  on  board  as  first 
officer  or  second  captain,  in  conformity  with 
the  British  law."  Cole,  a  British  subject, 
asserted  that  he  was  master,  and  Beattie 
stated  that  he  appointed  him  such  with 
Perez  as  mate  and  pilot,  while  Messa  said 
that  Perez  was  master  and  that  be,  Messa, 
was  supercargo.  Perez  had  been  the  captain 
of  the  ship  and  remained  on  her  and,  conced- 
ing that  Cole  was  placed  on  board  in  the  ca- 
pacity of  captain,  the  inference  is  not  un- 
reasonable that  this  was  for  appearances 
only. 

Beattie  testified  that  he  was  a  member  of 
the  firm  of  Beattie  ft  Company,  composed  of 
himself  and  his  brothers,  all  British  sub- 
jects, and  interested  in  lands,  sugar  estates, 
mines,  and  foreste  in  the  district  of  Man- 
zanillo;  that  he  had  resided  there  for  some 
years  returning  to  his  parent's  home  in  Eng- 
land for  several  months  at  a  time;  that  he 
concluded  the  purchase  of  the  Benito  Esten- 
ger from  Messa  on  June  9,  1898;  that  she 
left  Jamaica  on  her  last  voyage  on  June  23, 
bound  for  Manzanillo,  and  chartered  by 
Flouriache,  a  Cuban  merchant,  carrying  a 
cargo  of  food  stuffs  sent  for  the  purpose  of 
trade;  that  he  bought  the  vessel  for  £9,000; 
but  he  declined  to  state  of  what  the  payment 
or  payments  of  the  purchase  money  con- 
sisted, although  saying  that  the  sale  was 
bona  fide. 

The  consul  testified  that  claimant,  in  con- 
versation, while  insisting  that  the  transfer 
was  absolute,  admitted  that  it  was  effected 
for  the  purpose  of  protecting  the  vessel. 

In  short,  the  statements  as  to  price  were 
conflicting;  the  reason  assigned  for  the  sale 
was  to  get  money  to  live  on,  and  yet  appar- 
ently no  money  passed,  and  Messa  said  that 
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he  reeeiTed  credit  for  s  iMge  part  of  the 
eonsideration  on  indebtedness  to  daimanf  ■ 
firm;  claimant  himself  refused  to  describe 
the  payment  or  payments ;  the  Spanish  mas- 
ter and  crew  remained  in  diarge ;  Messa  went 
on  the  voyage  as  supercargo ;  the  vessel  con- 
tinued in  trade,  which,  in  this  instance  at 
least,  appeared  to  be  plainly  trade  with  the 
enemy;  and,  finally,  it  is  said  by  claimant's 
counsel  in  his  printed  brief:  "It  will  not  be 
contended  upon  this  appeal  that  all  the  in- 

[B78]t0re8t  of  Mr.  'Messa  in  the  Benito  Estenger 
ceased  on  June  9,  1898.  The  transfer  was 
obviously  made  to  protect  the  steamer  as  neu- 
tral property  from  Spanish  seizure.  That 
Mr.  Messa,  however,  still  retained  a  bene- 
ficial interest  after  tiiis  sale  and  transfer  of 
flags,  and  continued  to  act  for  the  vessel  as 
supercargo,  has  not  been  disputed." 

The  attempt  to  break  the  force  of  this  ad- 
mission by  the  contention  that  the  diange 
of  flag  was  justifiable  as  made  to  avoid  cap- 
ture by  the  Spanish  is  no  more  than  a  reit- 
eration of  the  argument  that  Messa  was  a 
Cuban  rebel,  and  nis  vessel  a  Cuban  vessel, 
which,  as  has  been  seen,  we  have  been  un- 
able to  concur  in.  If  the  transfer  were  in- 
valid, she  belonged  to  a  Spanish  subject,  she 
was  engaged  in  an  illegal  venture,  and  her 
owner  cannot  plead  his  fear  of  Spanish  ag- 
gression. 

Transfers  of  vessels  flagrante  hello  were 
originally  held  invalid,  but  the  rule  has  been 
modified,  and  is  thus  given  by  Mr.  Hall,  who, 
after  stating  that  in  France  "their  sale  is 
forbidden,  and  they  are  declared  to  be  prize 
in  all  vases  in  which  they  have  been  trans- 
ferred to  neutrals  after  the  buyers  could  have 
knowledge  of  the  outbreak  of  the  war,"  says: 
"In  England  and  the  United  States,  on  the 
contrary,  the  right  to  purchase  vessels  is  in 
principle  admitted,  they  being  in  themselves 
legitimate  objects  of  trade  as  fully  ••  any 
ower  kind  of  merchandise,  but  the  oppor- 
tunities of  fraud  being  great,  the  circum- 
stances attending  a  sale  are  severely  scru- 
tinized, and  the  transfer  is  not  held  to  be 
good  if  it  is  subjected  to  any  condition  or 
even  tacit  understanding  by  which  the  ven- 
dor keeps  an  interest  in  the  vessel  or  its  prof- 
its, a  control  over  it,  a  power  of  revocation, 
or  a  right  to  its  restoration  at  the  conclusion 
of  the  war."  International  Law,  4th  ed.  625. 
And  to  the  same  effect  is  Mr.  Justice  Story  in 
his  Notes  on  the  Principles  and  Practice  of 
Prize  Courts  (Pratt's  ed.)  63,  2  Wheat  App. 
30:  "In  respect  to  the  transfers  of  enemies' 
ships  during  war,  it  ia  certain  that  purchases 
of  them  by  neutrals  are  not,  in  general,  ille- 
gal ;  but  such  purchases  are  liable  to  great  sus- 
picion; and  if  good  proof  be  not  given  of 
their  validity  by  a  bill  of  sale  and  payment 
of  a  reasonable  consideration,  it  will  mate- 

[B79]rially  impair  the  validity  of  a  neutral  'claim 
.  .  .  and  if  after  such  transfer  the  ship 
be  employed  habitually  in  the  enemy's  trade, 
or  under  the  management  of  a  hostile  pro- 
prietor, the  sale  wUl  be  deemed  merely  col- 
orable and  collusive.  .  .  .  Anything 
tending  to  continue  the  interest  of  the  enemy 
in  the  ship  vitiate*  a  eontraot  of  this  de- 
scription altosethiir." 
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Tk«  Seeks  Oeeehtoietem,  4  C.  Rob.  100,  ia 
cited,  in  which  Sir  William  Scott  said: 
"This  is  the  case  of  a  ship  asserted  to  hav* 
been  purchased  of  the  enemy;  a  liberty  whi^ 
this  country  has  not  denied  to  neutnl  mer- 
chants,  though  by  the  regulation  of  France 
it  is  entirely  forbidden.  The  rule  which 
this  country  has  been  content  to  apjdy  ia, 
that  property  so  transferred  must  be  bona 
flde  and  absolutely  transferred;  that  there 
must  be  a  sale  devesting  the  enemy  of  all 
further  interest  in  it;  and  that  anything 
tending  to  continue  his  interest  vitiates  a 
contract  of  this  description  altogether." 

In  The  Jemmy,  4  C.  Bob.  31,  the  same  emi- 
nent jurist  observed:  "This  case  has  been 
admitted  to  farther  proof,  owing  entirely  to 
the  suppression  of  a  circumstance,  whidi  if 
the  court  had  known,  it  would  not  have  per- 
nutted  farther  proof  to  have  been  introduced; 
namely,  that  the  ship  has  been  left  in  the 
trade,  and  under  the  management  of  the 
former  owner.  Wherever  that  fact  appears, 
the  court  will  hold  it  to  be  conclusive,  be- 
cause, from  the  evidentia  rex,  the  strongest 
presumption  necessarily  arises  that  it  is 
merely  a  covered  and  pretended  transfer. 
The  presumption  is  so  strong  that  scarcely 
any  proof  can  avail  against  it.  It  is  a  rule 
which  the  court  finds  itself  under  the  abso- 
lute necessity  of  maintaining.  If  the  enemy 
could  be  permitted  to  make  a  transfer  of  the 
ship,  and  yet  retain  the  management  of  it, 
as  a  neutral  vessel,  it  would  be  impossible 
for  the  court  to  protect  itself  against 
frauds." 

And  in  The  Omnibus,  6  C.  Rob.  71,  he 
said:  "The  court  has  often  had  occasion  to 
observe  that  where  a  ship,  asserted  to  have 
been  traEsf erred,  is  continued  under  the  for- 
mer agency  and  in  the  former  habits  of  trade, 
not  all  the  swearing  in  the  world  will  con- 
vince it  that  it  is  a  genuine  transaction." 

The  rule  was  stat^  by  Judge  Cadwalader 
of  the  eastern  'district  of  Pennsylvania  *hus  :[S80] 
"The  rule  of  decision  in  some  countries  haa 
been  that,  as  to  a  vessel,  no  change  of  owner- 
ship during  hostilities  can  be  regarded  in  a 
prize  court.  In  the  United  States,  as  in 
England,  the  strictness  of  this  rule  is  not 
observed.  But  no  such  change  of  proper^ 
is  recognized  where  the  disposition  and  con- 
trol of  a  vessel  continue  in  the  former  agent 
of  her  former  hostile  proprietors ;  more  espe- 
cially when,  as  in  this  case,  he  is  a  person 
whose  relations  of  residence  are  hoetile." 
TU  Island  Belle,  6  Phila.  501,  Fed.  Gas.  No. 
7,107. 

So  ia  The  Baltioa,  Spinks  Prise  Cases,  264. 
several  vessels  had  been  sold  by  a  father,  aa 
enemy,  to  his  son,  a  neutral,  immediately  be- 
fore the  war,  and  only  paid  for  in  part,  the 
remainder  to  be  paid  out  of  the  future  earn- 
ings thereof,  and  the  Baltiea,  which  was 
one  of  them,  was  condemned  on  the  grouad 
of  a  continuance  of  the  enemy's  interest. 

In  The  Soglasie,  Spinks  Prize  Cases,  104, 
Dr.  Lushington  held  the  onus  probandi  to  be 
upon  the  claimant,  and  made  these  obaerra- 
tions:  "With  regard  to  documents  of  a  for- 
mal nature,  though  when  well  authenticated 
they  are  to  be  duly  appreciated,  it  does  not 
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follow  that  they  are  always  of  the  greatest 
weight,  because  we  know,  without  attribut- 
ing blame  to  the  authorities  under  which 
they  issue,  they  are  instruments  oftenpro- 
cured  with  extraordinary  facility.  What 
the  court  especially  desires  is  that  testimony 
which  bears  less  the  appearance  of  formality, 
^-evidence  natural  to  the  transaction,  but 
which  often  carries  with  it  a  proof  of  its  own 
genuineness;  the  court  looks  for  that  cor- 
respondence and  other  evidence  which  natu- 
rally attends  a  transaction,  accompanies  it, 
or  follows  it,  and  which,  when  it  bears  upon 
the  face  of  it  the  aspect  of  sincerity,  will 
always  receive  its  due  weight." 

In  The  Ernst  Uerck,  Spinks  Prize  Cases, 
87,  the  sale  was  to  neutrals  of  Mecklenburg 
shortly  before  the  breaking  out  of  war,  and 
it  was  ruled  that  the  onus  of  giving  satis- 
factory proof  of  the  sale  was  on  the  claimant, 
and  without  it  the  court  could  not  restore 
even  though  it  was  not  called  on  to  pro- 
nounce a£&matively  that  the  transfer  was 
fictitious  and  fraudulent.  In  that  case  the 
vessel  was  condemned  partly  because  of  ab- 
sence of  proof  of  payment.  Dr.  Lushington 
I'MlJsaying:  "We'all  know  that  onepf  themost 
important  matters  to  be  established  by  a 
claimant  is  undoubted  proof  of  payment." 

To  the  point  that  the  burden  of  proof  was 
on  the  claimant,  see  also  The  Jenny,  5  Wall. 
183,  sub  nom.  United  States  v.  The  Jenny,  18 
L.  ed.  693;  The  Amiable  Isabella,  6  Wheat.  1, 
6  L.  ed.  191 ;  United  States  v.  The  Lilla,  2 
Cliff.  169,  Fed.  Cas.  No.  15,600;  Story's  Prize 
Courts,  26. 

We  think  that  the  requirements  of  the  law 
of  prize  were  not  satisfied  by  the  proofs  in 
regard  to  this  transfer,  and  on  all  the  evi- 
dence are  of  opinion  that  the  court  below  was 
right  in  the  conclusion  at  which  it  arrived. 

Decree  affirmed. 

Mr.  Justice  Shlras,  Mr.  Justice  WlUte, 
and  Mr.  Justice  Peekliam  dissented. 


CHARLES  L.  MAXWELL,  Plif.  in  Brr., 

9. 

GEORGE  N.  DOW,  as  Warden  of  the  Utah 
State  Prison. 

(See  S.  C.  Reporter's  ed.  681-417.) 

Due  process  of  law — sufficiency  of  informa- 
tion without  indictment — privileges  and 
immunities  of  citisens  of  United  States  in 
respect  to  criminal  prosecutions — validity 
of  trial  by  eight  jurors. 

t.  A  proceeding  by  Information,  Instead  of  bj 
an  Indictment  by  a  grand  jni7,  Is  not  Insuffl- 
clent  to  constitute  dne  process  of  law. 

3.    The  privileges  and  Immnnltles  of  a  citizen 


RoTB. — As  to  number  and  agreement  of  jur- 
ors neeessary  to  constitute  a  vaUd  verdict, — 
see  State  v.  Bates  (Utah)  43  L.  R.  A.  33,  and 
note. 

As  to  Khat  conttUutet  due  prooeti  of  late, — 
■ee  notes  to  Pearson  v.  Yewdall,  24  L.  ed.  C  B. 
436  ;  and  Wilson  y.  North  Carolina  em  ret.  Cald- 
well, 42  L.  ed.  U.  S.  865. 
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of  the  United  States  do  not  include  the  right 
of  trial  by  Jnry  tn  a  state  court  for  a  stats 
offense,  or  the  right  to  be  exempt  frran  any 
trial  In  such  case  tor  an  Infamous  crime,  un- 
less upon  presentment  by  a  grand  Jury. 

3.  The  adoption  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution  has  not  had  the 
effect  of  making  all  the  provisions  contained 
in  the  first  ten  amendments  operative  in  state 
courts,  on  the  ground  that  the  fundamental 
rights  protected  by  those  amendments  are,  by 
virtne  of  the  Fourteenth  Amendment,  to  be 
regarded  as  privileges  or  Immnnltles  of  citi- 
zens of  the  United  States. 

4.  The  language  of  a  constitutional  amend- 
ment should  be  read  in  connection  with  the 
known  condition  of  affairs  out  of  which  the 
occasion  for  its  adoption  may  have  arisen, 
and  then  construed,  it  there  be  therein  any 
doubtful  expressions,  in  a  way,  so  far  as  is 
reasonably  possible,  to  forward  the  known 
purpose  or  object  for  which  the  amendment 
was  adopted. 

6.  A  state  statute  providing  for  a  jury  of  eight. 
Instead  of  twelve,  persons  in  any  criminal 
case  not  capital,  does  not  deny  the  right  of 
the  defendant  to  due  process  of  law,  if  all  per-  - 
sons  within  the  state  are  made  liable  to  be 
proceeded  against  in  the  same  way. 

[No.  384.] 

Argued  December  4,  1899.    Decided  Febru- 
ary 26,  1900. 

IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Utah  to  review  a  decision  deny- 
ing a  writ  of  habeas  corpus  on  the  ground 
of  the  unconstitutionality  of  a  statute.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  IV.  N.  Whiteootton  argued  th« 
cause  and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Alexander  C.  Bishop  argued  the 
cause  and,  with  Mr.  William  A.  Lee,  filed  a 
brief  for  defendant  in  error. 

The  contentions  of  counsel  sufficiently  ap- 
pear in  the  opinion. 

*Mr.  Justice  PecUuun  delivered  the  opin-r58S] 
ion  of  the  court : 
On  the  27th  of  June,  1898,  an  information 

was  filed  against  the  plaintiff  in  error  by  the 
prosecuting  attorney  of  the  county,  in  a  state 
court  of  the  state  of  Utah,  charging  him  with 
the  crime  of  robbery  committed  within  the 
county  in  May,  1898.  In  September,  1898, 
he  was  tried  before  a  jury  composed  of  but 
eight  jurors,  and  convicted  and  sentenced  to 
imprisonment  in  the  state'prison  for  eighteen 
years,  and  since  that  time  has  been  confined 
in  prison,  undergoing  the  sentence  of  the 
state  court. 

In  May,  1899,  he  applied  to  the  supreme 
court  of  the  state  for  a  writ  of  habeas  cor- 
pus, and  alleged  in  his  sworn  petition  that  he 
was  a  natural-born  citizen  of  the  United 
States,  and  that  his  imprisonment  was  un- 
lawful because  he  was  prosecuted  under  an 
information  instead  of  by  indictment  by  a 
grand  jury,  and  was  tried  by  a  jury  composed 
of  eight,  instead  of  twelve  jurors.  He  spe- 
cially set  up  and  claimed  ( 1 )  that  to  prose- 
cute him  by  information  abridged  his  privi* 
leges  and  immunities    as   a    citizen  of  th« 
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United  States,  under  Article  S  of  the  Amend- 
ments to  the  Constitution  of  the  United 
States,  and  also  violated  section  1  of  Article 
14  of  those  Amendments;  (2)  that  a  trial 
by  jury  of  only  eight  persona  abridged  hi* 
privileges  and  immunities  as  a  citizen  of  the 
United  States,  under  Article  6,  and  also  vio- 
lated section  1  of  Article  14  of  such  Amend- 
ments; (3)  that  a  trial  by  such  a  jury  and 
his  subsequent  imprisonment  by  reason  of 
the  verdict  of  that  jury  deprived  him  of  his 
liberty  without  due  process  of  law,  in  viola- 
tion of  section  1  of  Article  14,  which  provides 
that  no  state  shall  deprive  any  person  of  life, 
litierty,  or  property  without  due  process  of 
law. 
[CM]  *The  supreme  court  of  the  state,  after  a 
hearing  of  the  case,  denied  the  petition  for  a 
writ,  and  remanded  the  prisoner  to  the  cus- 
tody of  the  keeper  of  the  state  prison  to  un- 
dergo the  remainder  of  his  sentence ;  and  he 
then  sued  out  a  writ  of  error  and  brought 
the  case  here. 

The  questions  to  be  determined  in  this 
court  are  ( 1 )  as  to  the  validity,  with  refer- 
ence to  the  Federal  Constitution,  of  the  pro- 
ceeding against  the  plaintiff  in  error  on  an 
information  instead  of  by  an  indictment  by 
a  grand  jury;  and  (2)  the  validity  of  the 
trial  of  the  plaintiff  in  error  by  a  jury  com- 
posed of  eight  instead  of  twelve  jurors. 

We  think  the  various  questions  raised  by 
the  plaintiff  in  error  have  in  substance, 
though  not  all  in  terms,  been  decided  by  this 
court  in  the  cases  to  which  attention  will  be 
called.  The  principles  which  have  been  an- 
nounced in  those  cases  clearly  prove  the  va- 
lidity of  the  clauses  in  the  Constitution  of 
Utah  which  are  herein  attacked  as  in  viola- 
tion of  the  Constitution  of  the  United  States. 
It  will  therefore  be  necessary  in  this  case  to 
do  but  little  else  than  call  attention  to  the 
former  decisions  of  this  court,  and  thereby 
furnish  a  conclusive  answer  to  the  conten- 
tions of  plaintiff  in  error. 

The  proceeding  by  information,  and  also 
the  trial  by  a  jury  composed  of  eight  jurors, 
were  both  provided  for  by  the  state  Consti- 
tution. 

Section  13,  Article  1,  of  the  Constitution 
of  Utah  provides; 

"Offenses  heretofore  required  to  be  prose- 
cuted by  indictment  shall  be  prosecuted  by 
information  after  examination  and  commit- 
ment by  a  magistrate,  unless  the  examina- 
tion be  waived  by  the  accused  with  the  con- 
sent of  the  state,  (ft"  by  indictment,  with  or 
without  such  examination  and  commitment. 
The  grand  jury  shall  consist  of  seven  per- 
sons, five  of  whom  must  concur  to  find  an 
indictment;  but  no  grand  jury  shall  be 
drawn  or  summoned  unless  in  the  opinion  of 
the  judge  of  the  district  public  interest  de- 
mands it." 

Section  10,  article  1,  of  that  Constitution 
is  as  follows: 

"In  capital  cases  the  right  of  trial  by  jury 
shall  remain  inviolate.  In  courts  of  general 
jurisdiction,  except  in  capital  cases,  a  jury 
shnll  consist  of  eight  jurors.  In  courts  of 
(S84]inferior  'jurisdiction  a  jury  shall  consist  of 
fniir  jurors.  In  criminal  cases  the  verdict 
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■ball  be  unanimous.  In  civil  eases  three 
fourths  of  the  juror*  may  .find  a  verdict.  A 
jury  in  civil  cases  shall  be  waived  unless  de- 
manded." 

The  objection  that  the  proceeding  by  in- 
formation does  not  amount  to  due  process  of 
law  has  been  heretofore  overruled,  and  must 
l>e  regarded  as  settled  1^  the  case  of  Burtado 
V.  OaUfomia,  110  U.  S.  616,  28  L.  ed.  232, 
4  Sup.  Ct  Rep.  Ill,  292.  The  case  has 
since  been  frequently  approved.  HalUnger 
V.  Davis,  146  U.  S.  314,  322,  36  L.  ed.  980, 
991,  13  Sup.  Ct.  Rep.  106;  UoSulty  v.  OaU- 
fomia. 149  U.  S.  646,  37  L.  ed.  882,  13  Sup. 
Ct  Rep.  969;  Hoigton  v.  Vormont,  168  U. 
S.  262,  272,  42  L.  ed.  461,  464,  18  Sup.  Ct 
Rep.  80;  Bolden  v.  Hardy,  169  U.  S.  360, 
384,  42  L.  ed.  780,  18  Sup.  Ct  Rep.  383; 
Brown  y.Vew  Jersey,  176  XL  S.  172,  176,  ante, 
119,  20  Sup.  Ct  Rep.  77;  Bolln  v.  Vebraaka, 
176  U.  S.  83,  ante,  382,  20  Sup.  Ct  Rep.  287. 

But  the  plaintiff  in  error  contends  that  the 
Burtado  Case  did  not  decide  the  question 
whether  the  state  law  violated  that  dause 
in  the  Fourteenth  Amendment  which  pro- 
vides that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States. 
Although  the  opinion  is  mainly  devoted  to  an 
inquiry  whether  the  California  law  was  a 
violation  of  the  "due  process  clause"  of  the 
above-mentioned  amendment,  yet  the  matter 
in  issue  in  the  case  was  as  to  the  validity  of 
the  state  law,  and  the  court  held  it  valid.  It 
was  alleged  by  the  counsel  for  the  plaintiff 
in  error,  before  the  court  which  passed  sen- 
tence, that  the  proceeding  was  in  conflict 
with  the  Fifth  and  the  Fourteenth  Amend- 
ments, and  those  grounds  were  before  this 
court.  The  Fifth  Amendment  was  referred 
to  in  the  opinion  delivered  in  this  court,  and 
it  was  held  not  to  have  been  violated  by  the 
state  law,  although  that  amendment  pro- 
vides for  an  indictment  by  a  grand  jury. 
This  decision  could  not  have  been  arrived  at 
if  a  citizen  of  the  United  States  were  enti- 
tled, by  virtue  of  that  clause  of  the  Four- 
teenth Amendment  relating  to  the  privileges 
and  immunities  of  citizens  of  the  United 
States,  to  claim  in  a  state  court  that  he  could 
not  be  prosecuted  for  an  infamous  crime  un- 
less upon  an  indictment  by  a  grand  jury. 
In  a  Federal  court  no  person  can  be  held  to 
answer  for  a  capital  or  otherwise  infamous 
crime  unless  by  indictment  by  a  grand  jury, 
with  the  exceptions  stated  in  the  *Fifth[S8Sl 
Amendment  Yet  this  amendment  was  held 
in  the  Burtado  Case  not  to  apply  to  a  pros- 
ecution for  murder  in  a  state  court  pursuant 
to  a  state  law.  The  claim  was  made  in  the 
case  (and  referred  to  in  the  opinion)  that 
the  adoption  of  the  Fourteenth  Amendment 
provided  an  additional  security  to  the  indi- 
vidual against  oppression  by  the  states  them- 
selves, and  limitM  their  powers  to  the  same 
extent  as  the  amendments  theretofore  adopt- 
ed had  limited  the  powers  of  the  Federal 
government  By  holding  that  the  conviction 
upon  an  information  was  valid,  the  court 
necessarily  held  that  an  indictment  was  not 
necessary;  that  exemption  from  trial  for  an 
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infamous  crime,  excepting  under  an  indict- 
ment, was  not  one  of  those  privileges  or  im- 
munities of  a  citizen  of  the  United  States 
which  a  state  was  prohibited  from  abridg- 
ing. The  whole  case  was  probably  regarded 
as  involved  in  tike  question  as  to  due  process 
of  law.  The  particular  objection  founded 
upon  the  privileges  and  immunities  of  citi- 
zens of  the  United  States  is  now  taken  and 
insisted  upon  in  this  case. 

Under  these  circumstances  it  may  not  be 
improper  to  inquire  as  to  the  validity  of  a 
conviction  in  a  state  court,  for  an  infamous 
crime,  upon  an  information  filed  by  the  prop- 
er oiSoer  under  the  authority  of  the  Consti- 
tution and  laws  of  the  state  wherein  the 
crime  was  committed  and  the  conviction 
toolc  place;  confining  the  inquiry  to  the  ques- 
tion of  the  effect  of  the  provision  in  the 
Fourteenth  Amendment  prohibiting  the 
states  from  making  or  enforcing  any  law 
which  abridges  the  privileges  or  immunities 
of  citizens  of  the  United  States.  To  the 
other  objection,  that  a  conviction  upon  an 
information  deprives  a  person  of  his  liberty 
without  due  process  of  law,  the  Burtado 
Case  is,  ai  we  have  said,  a  complete  and  con- 
clusive answer. 

The  inquiry  may  be  pursued  in  connection 
with  that  in  regard  to  the  validity  of  the  pro- 
Tision  in  the  state  Constitution  for  a  trial 
before  a  jury  to  be  composed  of  but  eight 
jurors  in  criminal  cases  which  are  not  cap- 
ital. One  of  the  objections  to  this  provision 
is  that  its  enforcement  has  abridged  the  priv- 
ileges and  immunities  of  the  plaintiff  in  er- 
ror as  a  citizen  of  the  United  States;  the 
[S86]otlier  objection  being  that  a  'conviction  thus 
obtained  has  resulted  in  depriving  the  plain- 
tiff in  error  of  his  liberty  without  due  process 
of  law.  Postponing  an  inquiry  in  regard  to 
this  last  objection  until  we  have  examined 
the  other,  we  proceed  to  inquire,  What  ar« 
the  privileges  and  immunities  of  a  citizen  of 
the  United  States  which  no  state  can 
abridge?  Do  they  include  the  right  to  be 
exempt  from  trial,  for  an  infamous  crime, 
in  a  state  court  and  under  state  authority 
except  upon  presentment  by  a  grand  jury? 
And  do  they  also  include  the  right  in  all 
criminal  prosecutions  in  a  state  court  to  be 
tried  by  a  jur^  composed  of  twelve  jurors? 

That  m  jury  composed,  as  at  common  law, 
of  twelve  jurors  was  intended  by  the  Sixth 
Amendment  to  the  Federal  Constitution, 
there  can  be  no  doubt.  Thompson  v.  Utah, 
170  U.  S.  343,  349,  42  L.  ed.  1061,  18  Sup. 
Ct  Rep.  C20.  And  as  the  right  of  trial  by 
jury  in  certain  suits  at  common  law  is  pre- 
served by  the  Seventh  Amendment,  such  m 
trial  implies  that  there  shall  be  an  unan- 
imous verdict  of  twelve  jurors  in  all  Federal 
courts  where  a  jury  trial  is  held.  Ameri- 
can  Pub.  Co.  v.  Fisher,  1G6  U.  S.  4G4,  41  L. 
ed.  1079,  17  Sup.  Ct.  Rep.  618;  Springville 
V.  Thomas,  166  U.  S.  707.  41  L.  ed.  1172, 
17  Sup.  Ct.  Rep.  816. 

It  would  seem  to  be  quite  plain  that  the 
provision  in  the  Utah  Constitution  for  a 
jury  of  eight  jurors  in  all  state  criminal 
trials,  for  other  than  capital  offenses,  vio- 
lates the  Sixth  Amendment,  provided  that 
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amendment  is  now  to  be  construed  as  ap- 
plicable to  criminal  prosecutions  of  citizens 
of  the  United  States  in  state  courts. 

It  is  conceded  that  there  are  certain  priv- 
ileges or  immunities  possessed  by  a  citizen 
of  the  United  States,  because  of  his  citizen- 
ship, and  that  they  cannot  be  abridged  by  any 
action  of  the  states.  In  order  to  limit  th« 
powers  which  it  was  feared  might  be  claimed 
or  exercised  by  the  Federal  government,  un- 
der the  provisions  of  'the  Constitution  as  it 
was  when  adopted,  the  first  ten  amendments 
to  that  instrument  were  proposed  to  the  leg- 
islatures of  the  several  states  by  the  first 
Congress  on  the  25th  of  Septemt>er,  1789. 
They  were  intended  as  restraints  and  limita- 
tions upon  the  powers  of  the  general  govern- 
ment, and  were  not  intended  to  and  did  not 
have  any  effect  upon  the  powers  of  the  re- 
spective states.  This  has  *been  many  time8[587] 
decided.  The  cases  herewith  cited  are  to 
that  effect,  and  they  cite  many  others  which 
decide  the  same  matter.  Spies  y.  Illinois, 
123  U.  S.  131, 166,  31  L.  ed.  80,  86,  8  Sup.  Ct. 
Rep.  21;  Bolden  v.  Hardy,  169  U.  S.  366, 
382,  42  L.  ed.  780,  787, 18  Sup.  Ct  Rep.  383; 
Brown  v.  Vew  Jersey,  175  U.  S.  172,  174, 
ante,  119,  20  Sup.  Ct.  Rep.  77. 

It  is  claimed,  however,  that  since  the 
adoption  of  the  Fourteenth  Amendment  th« 
effect  of  the  former  amendments  has  been 
thereby  changed  and  greatly  enlarged.  It 
is  now  urged  in  substuice  that  all  Uke  pro- 
visions contained  in  the  first  ten  amend- 
ments, so  far  as  they  secure  and  recognize 
the  fundamental  rights  of  the  individual  as 
against  the  exercise  of  Federal  power,  are  by 
virtue  of  this  amendment  to  be  regarded  as 
privileges  or  immunities  of  a  citizen  of  the 
United  States,  and  therefore  the  states  can- 
not provide  for  any  procedure  in  state  courts 
which  could  not  be  followed  in  a  Federal 
court  because  of  the  limitations  contained  in 
those  amendments.  This  was  also  the  con- 
tention made  upon  the  argument  in  the 
Spies  Case,  123  U.  S.  151,  31  L.  ed.  80,  8  Sup. 
Ct.  Rep.  21 ;  but  in  the  opinion  of  the  court 
therein,  which  was  delivered  by  Mr.  Chief 
Justice  Waite,  the  question  was  not  decided 
because  it  was  held  that  the  case  did  not 
require  its  decision. 

In  the  Slaughter-Bouse  Cases,  16  Wall. 
36,  21  L.  ed.  394,  the  subject  of  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  as  distinguished  from  those  of  a  par- 
ticular state,  was  treated  by  Mr.  Justice 
Miller  in  delivering  the  opinion  of  the  court. 
He  stated  that  the  argument  in  favor  of  the 
plaintiffs,  claiming  that  the  ordinance  of 
the  city  of  New  Orleans  was  invalid,  rested 
wholly  on  the  assiuiption  that  the  citizen- 
ship is  the  same  and  the  privileges  and  im- 
munities guaranteed  by  the  Fourteenth 
Amendment  are  the  same  as  to  citizens  of  the 
United  States  and  citizenis  of  the  several 
states.  This  he  showed  to  be  not  well 
founded ;  that  there  was  a  citizenship  of  the 
United  States  and  a  citizenship  of  the  states, 
which  were  distinct  from  each  other,  depend- 
ing up'on  different  characteristics  and  cir- 
cumstances in  the  individual;  that  it  was 
only  privileges  and  immunities  of  the  citi- 
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zen  of  the  United  States  that  were  placed 
hy  the  amendment  under  the  protection  of 
the  Federal  Constitution,  and  that  the  priv- 
ileges and  immunities  of  a  citizen  of  a  state, 
£688]whatever  they  might  be,  were  not  'intended 
to  have  any  additional  protection  by  the  par- 
agraph in  question,  but  they  must  rest  for 
their  security  and  protection  where  th^ 
have  heretofore  rested. 

He  then  proceeded  to  inquire  as  to  the 
meaning  of  the  words  "privil^es  and  immu- 
nities" as  used  in  the  amendment,  and  said 
that  the  first  occurrence  of  the  phrase  in 
our  constitutional  history  is  found  to  be  in 
the  fourth  article  of  the  old  confederation, 
in  which  it  was  declared  "that  the  better  to 
secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  dif- 
ferent states  in  this  Union  the  free  inhabit- 
ants of  each  of  these  states,  paupers,  vaga- 
bonds, and  fugitives  from  justice  excepted, 
shall  be  entitled  to  all  the  privileges  and 
immunities  of  free  citizens  in  the  several 
states;  and  the  people  of  each  state  shall 
have  free  ingress  and  egress  to  and  from  any 
other  state,  and  shall  enjoy  therein  all  the 
privileges  of  trade  and  commerce,  subject 
to  the  same  duties,  impositions,  and  restric- 
tions as  the  inhabitants  thereof  respec- 
tively." A  provision  corresponding  to  this 
he  found  in  the  Constitution  of  the  United 
States  in  section  2  of  the  Fourth  Article, 
wherein  it  is  provided  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  the  priv- 
ities and  immunities  of  citizens  of  the  sev- 
eral states."  What  these  privil^es  were  is 
not  defined  in  the  Constitution,  but  the  jus- 
tice said  there  could  be  but  little  question 
that  the  purpose  of  both  those  provisions 
was  the  same,  and  that  the  privil^es  and 
immunities  intended  were  the  same  in  each. 
He  then  referred  to  the  case  of  Corfield  v. 
Coryell,  decided  by  Mr.  Justice  Washing- 
ton in  the  circuit  court  for  the  district  of 
Pennsylvania,  in  1823  (4  Wash.  0.  C.  371, 
Fed.  Cas.  No.  3,230),  where  the  question  of 
the  meaning  of  this  clause  in  the  Constitu- 
tion was  raised.  Answering  the  question, 
what  were  the  privileges  and  immunities  of 
citizens  of  the  several  states,  Mr.  Justice 
Washington  said  in  that  case: 

"We  feel  no  hesitation  in  confining  these 
expressions  to  those  privileges  and  immuni- 
tien  which  are  in  their  nature  fundamental; 
which  belong  of  right  to  the  citizens  of  all 
free  governments,  and  which  have  at  all 
times  been  enjoyed  by  the  citizens  of  the  sev- 
eral states  which  compose  this  Union  from 
the  time  of  their  becoming  free,  independ- 
[589]ent,  and  sovereign.  'What  these  fundamen- 
tal principles  are  it  would  perhape  be  more 
tedious  than  difficult  to  enumerate.  They 
may,  however,  be  all  comprehended  under 
the  following  general  heads :  Protection  by 
the  government,  the  enjoyment  of  life  and 
liberty  with  the  right  to  acquire  and  pos- 
sess property  of  every  kind,  and  to  pursue 
and  obtain  happiness  and  safety,  subject, 
nevertheless,  to  such  restraints  as  the  gov- 
ernment may  prescribe  for  the  general  good 
of  the  whole." 

Having  shown   that  prior  to  the  Four- 
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teenth  Amendment  the  legislation  unitr  re- 
view would  have  been  re^rded  as  relating 
to  the  privileges  or  immunities  of  citizens  M 
the  state,  witii  which  the  United  States  had 
no  concern.  Justice  Miller  continued: 

"It  would  be  the  vainest  show  of  learning 
to  attempt  to  prove  by  citations  of  author- 
ity, that  up  to  the  adoption  of  the  recent 
amendments  no  claim  or  pretense  was  set  np 
that  those  rights  depended  on  the  Fedwal 
government  for  their  existence  or  protection, 
beyond  the  very  few  express  limitations 
which  the  Federal  Constitution  imposed  up- 
on the  states — such,  for  instance,  as  the  pro- 
hibition against  ea  post  facto  laws,  bills  of 
attainder,  and  laws  impairing  the  obligation 
of  contracts.  But  with  the  exception  of  these 
and  a  few  other  restrictions  tne  entire  do- 
main of  the  privileges  and  immunities  of 
citizens  of  the  states,  as  above  defined,  lay 
within  the  constitutional  and  legislative 
power  of  the  states,  and  without  that  of  the 
Federal  government  Was  it  the  purpose  of 
the  Fourteenth  Amendment,  by  the  simple 
declaration  that  no  state  should  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges and  immunities  of  citizens  of  the 
United  States,  to  transfer  the  security  and 
protection  of  all  the  civil  rights,  which  we 
have  mentioned,  from  the  states  to  the  Fed- 
eral government  t  And  where  it  is  declared 
that  Congress  shall  have  the  power  to  en- 
force that  article,  was  it  intended  to  bring 
within  the  power  of  Congress  the  entire  do- 
main of  civil  rights  heretofore  belonging  ex- 
clusively to  the  states? 

"All  this  and  more  must  follow,  if  the 
proposition  of  the  plaintiffs  in  error  be 
sound.  For  not  only  are  these  rights  sub- 
ject to  the  control  of  Congress  whenever  in 
its  discretion  any  *of  them  are  supposed  to'SSO] 
be  abridged  by  state  legislation,  but  that  body 
may  also  pass  laws  in  advance,  limiting  and 
restricting  the  exercise  of  legislative  powei 
by  the  states,  in  their  most  ordinary  and 
usual  functions,  as  in  its  judgment  it  may 
think  proper  on  all  such  subjects.  And,  stiU 
further,  such  a  construction,  followed  by  the 
reversal  of  the  judgments  of  the  supreme 
court  of  Louisiana  in  these  cases,  would  con- 
stitute this  court  a  perpetual  censor  upon 
all  legislation  of  the  states,  on  the  eivil 
rights  of  their  own  citizens,  with  authority 
to  nullify  such  as  it  did  not  approve  as  con- 
sistent with  those  rights  as  they  existed  at 
the  time  of  the  adoption  of  this  amendment. 
The  argument,  we  admit,  is  not  always  the 
most  conclusive  which  is  drawn  from  the 
consequences  urged  against  the  adoption  of 
a  particular  construction  of  an  instrument. 
But  when,  as  in  the  case  before  us,  these 
consequences  are  so  serious,  so  far-reaching 
and  pervading,  so  great  a  departtire  from 
the  structure  and  spirit  of  our  institutions ; 
when  the  effect  is  to  fetter  and  degrade  the 
state  governments  by  subjecting  them  to  the 
control  of  Congress  in  the  exercise  of  power* 
heretofore  universally  conceded  to  them  of 
the  most  ordinary  and  fundamental  charac- 
ter; when,  in  fact,  it  radically  changes  the 
whole  theory  of  the  relations  of  the  stat* 
and  Federal  governments  to  each  other,  and 
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of  both  these  governments  to  the  people, — ' 
the  argummt  has  •  force  that  is  irresistible 
ia  the  absence  of  language  which  expresses 
such  •  purpose  too  clearly  to  admit  of  doubt. 
We  are  convinced  that  no  such  results  were 
intended  by  the  Congress  wliich  proposed 
these  amendments,  nor  by  the  legislatures  of 
the  states  which  ratified  them." 

If  the  rights  granted  by  the  Louisiana  leg- 
islature did  not  infringe  upon  the  privileges 
or  immunities  of  citizens  of  the  United 
States,  the  question  arose  as  to  what  such 
privileges  were,  and  in  enumerating  some 
of  them,  without  assuming  to  state  them  all, 
it  was  said  that  a  citizen  of  the  United 
States,  as  such,  had  the  right  to  come  to  the 
■eat  of  government  to  assert  claims  or  trans- 
a«st  business,  to  seek  the  protection  of  the 
government  or  to  share  its  oflSces ;  he  had  the 
right  of  free  access  to  its  seaports,  its  va- 
rious offices  throughout  the  country,  and  to 
the  courts  of  justice  in  the  several  states; 
£S91]to  demand  'the  care  and  protection  of  the  gen- 
eral government  over  his  life,  liberty,  and 
property  when  on  the  high  seas  or  within  the 
jurisdiction  of  a  foreign  goveniment;  the 
right,  with  others,  to  peaceably  assemble  and 
petition  for  a  redress  of  grievances;  th« 
right  to  the  writ  of  habeas  corpus,  and  to 
use  the  navigable  waters  of  the  United 
btates,  however  they  may  penetrate  the  ter- 
ritory of  the  several  states ;  also  all  rights 
secured  to  our  citizens  by  treaties  with  for- 
eign nations ;  the  right  to  become  citizens  of 
any  state  in  the  Union  by  a  bona  fide  resi- 
dence therein,  with  the  same  rights  as  other 
citizens  of  that  state;  and  the  rights  se- 
cured to  him  by  the  Thirteenth  and  Fifteenth 
Amendments  to  the  Constitution.  A  right, 
such  as  is  claimed  here,  was  not  mentioned, 
and  we  may  suppose  it  was  regarded  as  per- 
taining to  the  state,  and  not  covered  by  the 
amendment. 

Other  objections  to  the  judgment  were 
fully  examined,  and  the  result  was  reached 
that  the  legislation  of  the  state  of  Louisi- 
ana complained  of  violated  no  provision  of 
the  Constitution  of  the  United  States. 

We  have  made  this  extended  reference  to 
the  case  because  of  its  great  importance,  the 
thoroughness  of  the  treatment  of  the  sub- 
ject, and  the  great  ability  displayed  by  the 
author  i>f  the  opinion.  Although  his  sug- 
gestion that  only  discrimination  by  a  state 
against  the  negroes  as  a  class  or  on  account 
ol  their  race  was  covered  by  the  amendment 
as  to  the  equal  protection  of  the  laws  has 
not  been  affirmed  by  the  later  cases,  yet  it 
was  but  the  expression  of  his  belief  as  to 
wnat  would  be  the  decision  of  the  court  when 
ft  case  came  before  it  involving  that  point. 
The  opinion  upon  the  matters  actually  in- 
volved and  maintained  by  the  judgment  in 
the  case  has  never  been  doubted  or  overruled 
by  any  judgment  of  this  court.  It  remains 
one  of  the  leading  cases  upon  the  subject  of 
that  portion  of  Uie  Fourteenth  Amendment 
of  which  it  treats. 

The  definition  of  the  words  "privileges  and 
immunities,"  as  given  by  Mr.  Justice  Wash- 
ington, was  adopted  in  substance  in  Paul  t. 
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Virginia,  8  Wall.  180,  19  L.  ed.  360,  and  ill 
Ward  y.  Maryland,  12  Wall.  430,  20  L.  ed. 
453.  These  rights,  it  is  said  in  the  Slaugh- 
ter-Bouse Cases,  have  always  been  held  to  be 
the  class  of  'rights  which  the  state  govern- [S9S] 
ments  were  created  to  establish  and  secure. 
In  the  same  volume  as  the  Slaughter- 
House  Cases  is  that  of  Bradwell  v.  Illinois, 
10  Wall.  130.  21  L.  ed.  442,  where  it  is  held 
that  the  right  to  practise  law  in  the  courts 
of  a  state  is  not  a  privilc^  or  immunity  of 
a  citizen  of  the  United  States,  within  the 
meaning  of  the  Fourteenth  Amendment. 
And  in  Minor  v.  Happersett,  21  Wall.  162, 

22  L.  ed.  627,  it  was  held  that  the  right  of 
suffrage  was  not  necessarily  one  of  the  priv- 
ileges or  immunities  of  citizenship  before  tiie 
adoption  of  the  Fourteenth  Amendment,  and 
although  a  woman  was  in  one  sense  a  citi- 
zen of  the  United  States  yet  she  did  not  ob- 
tain the  right  of  suffrage  by  the  adoption  of 
that  amendment.  The  right  to  vote  is  ft 
most  important  one  in  our  form  of  govern- 
ment, yet  it  is  not  given  by  the  amend- 
ment. 

In  speaking  of  the  meaning  of  the  phrase 
"privileges  and  immunities  of  citizens  of  the 
several  states,"  under  section  2d,  Article 
Fourth,  of  the  Constitution,  it  was  said  by 
the  present  Chief  Justice,  in  Cole  v.  Cunning- 
ham, 133  U.  S.  107,  33  L.  ed.  538,  10  Sup.  Ct. 
Rep.  269,  that  the  intention  was  "to  confer 
on  the  citizens  of  the  several  states  a  general 
citizenship,  and  to  communicate  all  the  priv- 
ileges and  immunities  which  the  citizens  of 
the  same  state  would  be  entitled  to  under  the 
like  circumstances,  and  this  includes  the 
right  to  institute  actions." 

And  in  Blake  v.  UcClung,  172  U.  S.  239, 
248,  43  L.  ed.  432,  10  Sup.  Ct.  Rep.  165,  va- 
rious cases  are  cited  regarding  the  meaning 
of  the  words  "privileges  and  immunities," 
under  the  Fourth  Article  of  the  Constitu- 
tion, in  not  one  of  which  is  there  any  mention 
made  of  the  right  claimed  in  this  case  as 
one  of  the  privileges  or  immunities  of  citi- 
zens in  the  several  states. 

These  cases  show  the  meaning  which  the 
courts  have  attached  to  the  expression,  as 
used  in  the  Fourth  Article  of  the  Constitu- 
tion, and  the  argument  is  not  labored  which 
gives  the  same  meaning  to  it  when  used  in 
the  Fourteenth  Amendment. 

That  the  primary  reason  for  that  amend- 
ment was  to  secure  the  full  enjoyment  of  lib- 
erty to  the  colored  race  is  not  denied;  yet 
it  is  not  restricted  to  that  purpose,  and  it 
applies  to  everyone,  'white  or  black,  that[69S] 
comes  within  its  provisions.  But,  as  said 
in  the  Slaughter-House  Cases,  the  protection 
of  the  citizen  in  his  rights  as  a  citizen  of  the 
state  still  remains  with  the  state.  This  prin- 
ciple is  again  announced  in  the  decision  in 
United  States  v.  Cruikshank,  92  U.  S.  542, 

23  L.  ed.  588,  wherein  it  is  said  that  sov- 
ereignty, for  the  protection  of  the  rights 
of  life  and  personal  liberty  within  the  respec- 
tive states,  rests  alone  with  the  states.  But 
if  all  these  rights  are  included  in  the  phrase 
"privileges  and  immunities"  of  citizens  of 
the  United  States,  which  the  states  by  rea- 
son of  the  Fourteenth  Amendment  cannot  in 
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any  manner  abridge,  then  the  sovereignty 
of  the  state  in  regard  to  them  has  been  en- 
tirely destroyed,  and  the  Slaughter-House 
Cases  and  Onited  States  t.  Cruikshank  are 
all  wrong,  and  should  be  overruled. 

It  was  said  in  Minor  v.  Bappersett,  21 
Wall.  162,  22  L.  ed.  627,  that  the  amend- 
ment did  not  add  to  the  privileges  and  im- 
munities of  a  citizen;  it  simply  furnished 
an  additional  guaranty  for  the  protection  of 
such  as  he  already  had.  And  in  Re  Kemm- 
ler,  130  U.  S.  436,  448,  34  L.  ed.  519,  524, 
10  Sup.  Ct.  Rep.  930,  it  was  stated  by  the 
present  Chief  Justice  that — 

"The  Fourteenth  Amendment  did  not  rad- 
ically change  the  whole  theory  of  the  rela- 
tions of  the  state  and  Federal  governments 
to  each  other,  and  of  both  governments  to 
the  people.  The  same  person  may  be  at  the 
same  time  a  citizen  of  the  United  States  and 
a  citizen  of  a  state.  Protection  to  life,  lit>- 
erty,  and  property  rests  primarily  with  the 
states,  and  the  amendment  furnishes  an  ad- 
ditional guaranty  against  any  encroachment 
by  the  states  upon  those  fundamental  rights 
which  belong  to  citizenship,  and  which  the 
state  governments  were  created  to  secure. 
The  privileges  and  immunities  of  citizens  of 
the  United  States,  as  distinguished  from  the 
privileges  and  immunities  of  citizens  of  the 
states,  are  indeed  protected  by  it;  but  those 
are  privileges  and  inmiunities  arising  out 
of  the  nature  and  essential  character  of  the 
national  government,  and  granted  or  secured 
by  the  Constitution  of  the  United  States. 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  58^;  Slaughter-Bouse  Cases,  16 
Wall.  36,  21  L.  ed.  394." 

In  Cooley'a  Constitutional  Limitations, 
4th  ed.  p.  497,  marg.  page  397,  the  author 
says: 
[SM]  '"Although  the  precise  meaning  of  'priv- 
ileges and  immunities'  is  not  very  definitely 
settled  as  yet,  it  appears  to  be  conceded  that 
the  Constitution  secures  in  each  state  to  the 
citizens  of  all  other  states  the  right  to  re- 
move to  and  carry  on  business  therein;  the 
right  by  the  usual  modes  to  acquire  and  hold 
property,  and  to  protect  and  defend  the  same 
in  the  law;  the  right  to  the  usual  remedies 
for  the  collection  of  debts  and  the  enforce- 
ment of  other  personal  rights,  and  the  right 
to  be  exempt,  in  property  and  person,  from 
taxes  or  burdens  which  the  property  or  per- 
sons of  citizens  of  the  same  state  are  not  sub- 
ject to." 

There  is  no  intimation  here  that  among 
the  privileges  or  immunities  of  a  citizen  of 
the  United  States  are  the  right  of  trial  by 
jury  in  a  state  court  for  a  state  offense,  and 
the  right  to  be  exempt  from  any  trial  for  an 
infamous  crime,  unless  upon  presentment  by 
a  grand  jury.  And  yet  if  these  were  such 
privileges  and  immunities,  they  would  be 
among  the  first  that  would  occur  to  anyone 
when  enumerating  or  defining  them.  Nor 
would  these  rights  come  under  the  descrip- 
tion given  by  the  Chief  Justice  in  the  Kemm- 
ler  Case.  136  U.  S.  436,  448,  34  L.  ed.  519, 
624,  10  Sup.  Ct.  Rep.  930.  Such  privileges  or 
immunities  do  not  arise  out  of  the  nature 
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'or  essential  character  of  the  natlcmal  gOT' 
emment. 

In  Walker  v.  Sauvinet,  82  U.  S.  90,  23  li. 
ed.  078.  it  was  held  that  a  trial  by  j<u7  iB 
suits  at  common  law  in  the  state  courts  mm 
not  a  privilege  or  immunity  belonging  to  » 
person  as  a  citizen  of  the  United  States,  and 
protected,  therefore,  by  the  Fourteentli 
Amendment.  The  action  was  tried  without 
a  jury  by  virtue  of  an  act  of  the  l^sUtture 
of  the  state  of  Louisiana.  The  plaintiff  in 
error  objected  to  such  a  trial,  alleging  that 
he  had  a  constitutional  right  to  a  trial  by 
jury,  and  that  the  statute  was  void  to  the 
extent  that  it  deprived  him  of  that  right. 
The  objection  was  overruled.  Mr.  Chief 
Justice  Waite,  in  delivering  the  opinion  of 
the  court,  said: 

"By  article  7  of  the  Amendments  it  is  pro- 
vided that  'in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  M 
preserved.'  This,  as  has  been  many  times 
decided,  relates  only  to  trials  in  the  courts 
of  the  United  States.  Eduiards  v.  Elliott, 
21  Wall.  557,  22  L.  ed.  492.  "The  stales.  so[595] 
far  as  this  amendment  is  concerned,  are  left 
to  regulate  trials  in  their  own  courts  in  their 
own  way.  A  trial  by  jury  in  suits  at  com- 
mon law  pending  in  the  state  courts  is  not 
therefore  a  privilege  or  immunity  of  nation- 
al citizenship,  which  the  states  are  forbid- 
den by  the  Fourteenth  Amendment  to 
abridge.  A  state  cannot  deprive  a  person 
of  his  property  without  due  process  of  law; 
but  this  does  not  necessarily  imply  that  all 
trials  in  the  state  courts  affecting  the  prop- 
erty of  persons  must  be  by  jury.  This  re- 
quirement of  the  ConstituUon  is  met  if  the 
trial  is  had  according  to  the  settled  course 
of  judicial  proceedings.  {Den  e*  dem.  Mur- 
ray V.  Bohoken  Landd  Improv.  Vo.  18  How. 
280,  15  L.  ed.  372.)  Due  process  of  law  is 
process  due  according  to  the  law  of  the  land. 
This  process  in  the  states  is  regulated  by  the 
law  of  the  state.  Our  power  over  that  law 
is  only  to  determine  whether  it  is  in  conflict 
with  the  supreme  law  of  the  land, — that  is 
to  say,  with  the  Constitution  and  laws  of  tha 
United  States  made  in  pursuance  thereof, — 
or  with  any  treaty  made  under  the  authori^ 
of  the  United  SUtes." 

This  case  shows  that  the  Fourteenth 
Amendment  in  forbidding  a  state  to  abridg* 
the  privileges  or  immunities  of  citizens  of 
the  United  States  does  not  include  among 
them  the  right  of  trial  by  jury  in  a  civil  case, 
in  a  state  court,  although  the  right  to  such 
a  trial  in  the  Federal  courts  is  specially  se- 
cured to  all  persons  in  the  cases  mentioned 
in  the  Seventh  Amendment. 

Is  any  one  of  the  rights  secured  to  the  in- 
dividual by  the  Fifth  or  by  the  Sixth  Amend- 
ment any  more  a  privilege  or  immunity  of  a 
citizen  of  the  United  States  than  are  thosa 
secured  by  the  Seventh?  In  none  ar*  they 
privileges  or  immunities  granted  and  belong- 
ing to  the  individual  as  a  citizen  of  tb« 
United  States, but  they  are  secured  to  all  per- 
sons as  against  the  Federal  gover&ment,  en* 
tirel^  irrespective  of  such  citizenship.  As 
the  individual   does   not  enjoy   them  «•  * 
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privilege  of  citizenship  of  the  United  Statesi, 
therefore,  when  the  Fourteenth  Amendment 
prohibits  the  abridgment  by  the  states  of 
those  privileges  or  immunities  which  he  en- 
joys as  such  citizen,  it  is  not  correct  or  rea- 
sonable to  say  that  it  covers  and  extends  to 
[M6]*certain  rights  which  he  does  not  enjoy  by 
reason  of  his  citizenship,  but  simply  because 
those  rights  exist  in  favor  of  all  individuals 
as  against  Federal  governmental  powers.  The 
nature  or  character  of  the  right  of  trial  by 
jury  is  the  same  in  a  criminal  prosecution 
as  in  a  civil  action,  and  in  neither  case  does 
it  spring  from  nor  is  it  founded  upon  the  citi- 
zenship of  the  individual  as  a  citizen  of  the 
United  States,  and  if  not,  then  it  cannot  be 
said  that  in  either  case  it  is  a  privilege  or  im- 
munity which  alone  belongs  to  him  as  such 
citizen. 

So  it  was  held  in  the  oyster  planting  case 
(McCready  v.  Virginia,  94  U.  8.  391,  24  L. 
ed.  248),  that  the  right  which  the  people  of 
that  state  acquired  to  appropriate  its  tide 
waters  and  the  beds  therein  for  taking  and 
cultivating  fish  was  but  a  regulation  of  the 
use,  by  the  people,  of  their  common  prop- 
erty, anc(  the  right  thus  acquired  did  not 
come  from  their  citizenship  alone,  but  from 
their  citizenship  and  property  combined.  It 
was  therefore  a  property  right,  and  not  a 
mere  privilege  or  immunity  of  citizenship, 
and  for  that  reason  the  citizen  of  one  state 
was  not  invested  by  the  Constitution  of  the 
United  States  with  any  interest  in  the  com- 
mon property  of  the  citizen  of  another  state. 

This  was  a  decision  under  another  sec- 
tion of  the  Constitution  (section  2d  of  Arti- 
cle Fourth)  front  the  one  under  discussion, 
and  it  gives  to  the  citizens  of  each  state  all 
privileges  and  immunities  of  citizens  of  the 
several  states;  but  it  is  cited  for  the  purpose 
of  showing  that  where  the  privilege  or  im- 
munity does  not  rest  alone  upon  citizenship 
a  citizen  of  another  state  does  not  partici- 
pate therein. 

In  this  case  the  privilege  or  immunity 
claimed  does  not  rest  upon  the  individual 
by  virtue  of  his  national  citizenship,  and 
hence  is  not  protected  by  a  clause  which  sim- 
ply prohibits  the  abridgment  of  the  prlTi- 
leges  or  immunities  of  citizens  of  the  United 
States.  Those  are  not  distinctly  privilegM 
or  immunities  of  such  citizenship,  where 
everyone  has  the  same  as  against  the  Fed- 
eral government,  whether  citizen  or  not. 

The  Fourteenth  Amendment,  it  must  be 
remembered,  did  not  add  to  those  privileges 
or  immunities.  The  Bauvinet  Case  is  an  au- 
tliority  in  favor  of  the  contention  that  the 
CM7]amendment  *does  not  preclude  the  states  by 
their  constitutions  and  laws  from  altering 
the  rule  as  to  indictment  by  a  grand  jury, 
or  as  to  the  number  of  jurors  necessary  to 
compose  a  petit  jury  in  a  criminal  case  not 
capital.  V 

The  same  reasoning  is  applicable  to  the 
ease  of  Kennard  v.  Louisiana  ex  rel.  Morgan, 
92  U.  8.  480,  23  L.  ed.  478,  although  that 
ease  was  decided  with  special  reference  to 
the  "due  process  of  law"  clause. 

In  Re  Kemmler,  130  U.  S.  436,  448,  34  L. 
ed.  51  n,  .<>24,  10  Sup.  Ct.  Rep.  930,  it  was 
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stated  that  it  was  not  contended  and  could 
not  be  that  the  Eighth  Amendment  to  the 
Federal  Constitution  was  intended  to  apply 
to  the  states.  This  was  said  long  after  the 
adoption  of  the  Fourteenth  Amendment,  and 
also  subsequent  to  the  making  of  the  claim 
that  by  its  adoption  the  limitations  of  the 
preceding  amendments  bad  been  altered  and 
enlarged  so  as  in  effect  to  make  them  appli- 
cable to  proceedings  in  the  state  courts. 

In  Presser  v.  Illinois,  116  U.  8.  252,  29  L. 
ed.  615,  6  Sup.  Ct.  Rep.  S80,  it  was  held 
that  the  Second  Amendment  to  the  Constitu- 
tion, in  regard  to  the  right  of  the  people  to 
bear  arms,  is  a  limitation  only  on  the  power 
of  Congress  and  the  national  government, 
and  not  of  the  states.  It  yras  therein  said, 
however,  that  as  all  citizens  capable  of  bear- 
ing arms  constitute  the  reserved  military 
force  of  the  national  government  the  states 
could  not  prohibit  the  people  from  keeping 
and  bearing  arms,  so  as  to  deprive  the  Unit- 
ed States  of  their  rightful  resource  for  main- 
taining the  public  security,  and  disable  the 
people  from  performing  their  duty  to  the 
general  government. 

In  O'A'eiJ  v.  Vermont,  144  U.  S.  323,  332, 
36  L.  ed.  430,  450,  12  Sup.  Ct.  Rep.  693,  it 
was  stated  that  as  a  general  question  it  has 
always  been  ruled  that  the  Eighth  Amend- 
ment to  the  Constitution  of  the  United 
States  does  not  apply  to  the  states. 

In  Thorington  t.  ifont^omery,  147  U.  8. 
490,  37  L.  ed.  252,  13  Sup.  Ct.  Rep.  394,  it 
was  said  that  the  Fifth  Amendment  to  the 
Constitution  operates  exclusively  in  re- 
straint of  Federal  power,  and  has  no  appli- 
cation to  the  states. 

We  have  cited  these  cases  for  the  purpose 
of  showing  that  the  privileges  and  inmiuni- 
ties  of  citizens  of  the  United  States  do  not 
necessarily  include  all  the  rights  protected 
by  the  first  eight  amendments  to  the  Fed- 
eral Constitution  against  the  'powers  of  the[5M] 
Federal  government.  They  were  decided 
subsequently  to  the  adoption  of  the  Four- 
teenth Amendment,  and  if  the  particular 
clause  of  that  amendment,  now  under  consid- 
eration, had  the  effect  claimed  for  it  in  this 
case,  it  is  not  too  much  to  say  that  it  would 
have  been  asserted  and  the  principles  applied 
in  some  of  them. 

It  has  been  held  that  the  last  clause  of 
the  Seventh  Amendment,  which  provides 
that  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the 
common  law,  is  not  confined  to  trials  by  jury 
in  Federal  courts,  but  applies  equally  to  a 
cause  tried  before  a  jury  in  a  state  court 
and  brought  thence  before  a  Federal  court. 
The  Justices  y.  Murray,  9  Wall.  274,  sub 
nom.  New  York  Supreme  Court  Justices  v. 
United  States  em  rel.  Murray,  19  L.  ed.  658; 
Cliicago,  B.  S  Q.  R.  Co.  v.  OMeago,  166  U.  8. 
226,  41  L.  ed.  979,  17  Sup.  Ct  Rep.  581 ; 
Capital  Traction  Co.  r.  Bof,  174  U.  8.  1, 
43  L.  ed.  873,  19  Sup.  Ct  Rep.  680.  But 
these  decisions  only  can-y  out  the  idea  that 
the  amendment  is  a  restraint  upon  Federal 
power,  and  not  upon  the  power  of  the  stata, 
inasmuch  as  they  declare  that  the  olause  re- 

«0S 


( 


Digitized  by 


Google 


SM-Ml 


SuPBEME  Court  or  the  United  States. 


Oct.  Trbk, 


•tricta  the  right  of  the  Federal  courts  to 
re-examiiM  the  facta  found  ^  a  jury  in  a 
state  court,  as  well  as  in  a  Federal  one. 

In  Missouri  v.  Leuis,  101  U.  S.  22,  25  L. 
ed.  989,  it  waa  held  that  the  clause  of  the 
Fourteenth  Amendment,  which  prohibits  a 
state  from  denying  to  any  person  the  equal 
protection  of  the  laws,  did  not  thereby  pro- 
hibit the  state  from  prescribing  the  jurisdic- 
tion of  its  several  courts  either  as  to  their 
territorial  limits  or  the  subject-matter,  or 
amount  or  finality  of  their  respective  judg- 
ments or  decrees;  that  a  state  might  estab- 
lish one  system  of  law  in  one  portion  of  its 
territory  and  another  system  in  another, 
provided  it  did  not  encroach  upon  the  prop- 
er jurisdiction  of  the  United  States,  nor 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  tjnited  States,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws  in  the  same  district,  nor 
deprive  him  of  his  rights  without  due  proc- 
ess of  law.  In  the  course  of  the  opinion, 
which  was  delivered  by  Mr.  Justice  Bradley, 
he  said: 

"We  might  go  still  further  and  say,  with 
nndoubtcd  truth,  that  there  is  nothing  in  the 
Constitution  to  prevent  any  state  from 
adopting  any  system  of  lawa  or  judicature  it 
[SMjsees  lit  for  *ali  or  any  part  of  its  territory. 
If  the  state  of  New  York,  for  example, 
should  see  fit  to  adopt  the  civil  law  and  its 
uethod  of  procedure  for  New  York  city  and 
(he  surrounding  counties,  and  the  common 
law  and  its  method  of  procedure  for  the  rest 
if  the  state,  there  is  nothing  in  the  Consti- 
tution of  the  United  States  to  prevent  its  do- 
mg  so.  This  would  not  of  itself,  within  the 
neaning  of  the  Fourteenth  Amendment,  be  a 
lenial  to  any  person  of  the  equal  protection 
>f  the  laws.  If  every  person  residing  or  be- 
ing in  either  portion  of  the  state  should  be 
recorded  the  equal  protection  of  the  laws 
prevailing  there,  he  could  not  justly  com- 
plain of  a  violation  of  the  clause  referred  to. 
For,  as  before  said,  it  has  respect  to  persona 
and  classes  of  persons.  It  means  that  no 
person  or  class  of  persons  shall  be  denied  the 
tame  protection  of  the  laws  which  is  enjoyed 
by  other  persons  or  other  classes  in  the  same 
place  and  under  like  circumstances.  The 
fourteenth  Amendment  does  not  profess  to 
tecure  to  all  persons  in  the  United  States 
the  benefit  of  the  same  laws  and  the  same 
remedies.  Great  diversities  in  these  re- 
ipects  may  exist  in  two  states  separated  only 
jy  an  imaginary  line.  On  one  side  of  this 
dne  there  may  be  a  right  of  trial  by  jury, 
ind  on  the  other  side  no  such  right.  B!ach 
itate  prescribes  ita  own  modes  of  judicial  pro- 
seeding.  If  diversities  of  laws  and  judicial 
sroceedings  may  exist  in  the  several  states 
without  violating  the  equality  clause  in  the 
'  Fourteenth  Amendment,  there  is  no  aolid 
reason  why  there  may  not  be  auch  diversities 
in  different  parta  of  the  same  state.  A  uni- 
formity which  is  not  eaaential  as  regards 
different  statca  cannot  be  essential  as  re- 
gards different  parta  of  a  state,  provided 
that  in  each  and  all  there  is  no  infraction  of 
the  constitutional  provision.  Diveraitiea 
which  are  allowable  in  different  atates  are 
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allowable  in  different  parta  of  the  aama  state. 
Where  part  of  a  state  is  thickly  settled,  and 
another  part  has  but  few  inhabitants,  it  may 
be  desirable  to  have  different  systems  of 
judicature  for  the  two  portions, — trial  by 
jury  in  one,  for  example,  and  not  in  the 
other.  Large  cities  ]nay  require  a  multipli- 
cation of  courts  and  a  peculiar  arrangement 
of  jurisdictions.  It  would  fee  an  unfortu- 
nate restriction  of  the  powers  of  the  state 
government  if  it  could  not,  in  ita  *diBcretion,[00O] 
provide  for  these  various  exigencies.  If  s 
Mexican  state  should  be  acquired  by  treaty 
and  added  to  an  adjoining  state  or  part  of  a 
state  in  the  United  States,  and  the  two 
should  be  erected  into  a  new  state,  it  cannot 
be  doubted  that  such  new  state  might  allow 
the  Mexican  laws  and  judicature  to  continue 
unchanged  in  the  one  portion,  and  the  com- 
mon law  and  its  corresponding  judicature  in 
the  other  portion.  Such  au  arrangement 
would  not  be  prohibited  by  any  fair  construc- 
tion of  the  Fourteenth  Amendment.  It 
would  not  be  based  on  any  respect  of  persons 
or  classes,  but  on  municipal  considerations 
alone,  and  a  regard  for  the  welfare  of  all 
classes  within  the  particular  territory  or  ju- 
risdiction." 

Although  this  case  was  principally  dis- 
cussed under  that  clause  of  the  Fourteenth 
Amendment  which  prohibits  a  state  from 
denying  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  yet  the  ap- 
plication of  the  amendment  with  regard  to 
the  privileges  or  immunities  of  citizens  of 
the  tjnited  States  was  also  referred  to,  and 
if  it  had  been  supposed  that  it  secured  to  a 
citizen  of  the  United  States,  when  proceeded 
against  under  stete  authority,  all  the  priv- 
ileges and  immunities  set  forth  in  the  first 
eight  amendments  to  the  Federal  Constitu- 
tion, Mr.  Justice  Bradley  could  not,  in  the 
course  of  his  opinion  in  the  case,  have  said 
that  a  trial  by  jury  might  exist  as  a  right  in 
one  stete  and  not  exist  in  another.  Trial 
by  jury  would  in  such  case  have  been  pro- 
tected under  the  Fourteenth  Amendment,  be- 
cause it  was  granted  to  all  persons  by  Article 
Six  in  all  criminal  prosecutions  in  the  Fed- 
eral eourte,  and  by  Article  Seven  in  civil  ae- 
tions  at  common  law,  where  the  value  in  con- 
troversy should  exceed  $20.  On  the  con- 
trary, it  was  steted  that  great  diversity  in 
these  respects  might  exist  in  two  stetes  sepa- 
rated only  by  an  imaginary  line,  on  one  side 
of  which  there  might  be  a  right  of  trial  by 
jury,  and  on  the  other  aide  no  such  right. 
Each  stete,  it  was  said,  prescribes  ite  own 
modes  of  judicial  procedure.  The  decision 
of  this  case  was  by  an  unanimous  court,  and 
the  remarks  of  the  justice  are  wholly  irrec- 
oncilable with  the  existence  of  a  right  of 
trial  by  jury  in  a  stete  court,  which  was 
guaranteed  and  protected  by  the  Fourteenth 
Amelidment,  notwithstanding  the  'denial  of[601] 
such  right  by  and  under  tne  Constitution 
and  laws  of  the  stete. 

The  principle  to  be  deduced  from  these 
various  cases  is  that  the  righte  claimed  bjr 
the  plaintiff  in  error  rest  with  the  stete  gOT- 
emmenta,  and  are  not  protected  by  the  par- 
ticular clauae  of  the  amendment  under  dis- 

176  V.  n. 


Digitized  by 


Google 


1899. 


Maxwell  ▼.  Dow. 


601-608 


eossion.  What  protectioB  ma^  be  afforded 
the  individual  against  state  legislation  or  the 
procedure  in  state  courts  or  tribunals,  under 
other  clauses  of  the  amendment,  we  do  not 
now  inquire,  as  what  has  been  heretofore 
said  is  restricted  to  tlie  particular  clause  of 
that  amendment  which  is  now  spoken  of, — 
the  privileges  or  immunities  of  citizens  of 
the  United  States. 

Counsel  for  plaintiff  in  error  has  cited 
from  the  speech  of  one  of  the  Senators  of  the 
United  States,  made  in  the  Senate  when  the 
proposed  Fourteenth  Amendment  was  under 
consideration  by  that  body,  wherein  he 
stated  that  among  the  privileges  and  immu- 
nities which  the  committee  having  the 
amendment  in  charge  sought  to  protect 
against  invasion  or  abridgment  by  the 
stotes  were  included  those  set  forth  in  the 
first  eight  amendments  to  the  Constitution; 
and  counsel  has  argued  that  this  court 
should  therefore  give  that  construction  to 
the  amendment  which  was  contemled  for  by 
the  Senator  in  his  speech. 

What  speeches  were  made  by  other  Sena- 
tors and  by  Representatives  in  the  House  up- 
on this  subject  is  not  stated  by  counsel,  nor 
does  he  state  what  construction  was  given  to 
it,  if  any,  by  other  members  of  Congress.  It 
Is  clear  that  what  is  said  in  Congress  upon 
such  an  occasion  may  or  may  not  express  the 
views  of  the  majority  of  those  who  favor  the 
adoption  of  the  measure  which  may  be  be- 
fore that  body,  and  the  question  whether  the 
proposed  amendment  itself  expresses  the 
meaning  which  those  who  spoke  in  its  favor 
may  have  assumed  that  it  did,  is  one  to-be 
determined  by  the  language  actually  therein 
used,  and  not  by  the  speeches  made  regard- 
ing it. 

What  individual  Senators  or  Representa- 
tives may  have  urged  in  debate,  in  regard  to 
the  meaning  to  be  given  to  a  proposed  con- 
stitutional amendment,  or  bill,  or  resolution, 
does  not  furnish  a  firm  ground  for  its  proper 
[60<B]construction,  nor  is  it  important*  as  explan- 
atoryof  thegrounds  upon  which  the  members 
voted  in  adopting  it.  United  Btatea  v. 
Trana-Uiasouri  Freight  Asso.  166  U.  8.  280, 
318,  41  L.  ed.  1007,  1019,  17  Sup.  Ct  Rep. 
640;  Dunlap  v.  Vnited  States,  173  U.  8.  66, 
75,  43  L.  ed.  616,  19  Sup.  Ct.  Rep.  319. 

In  the  case  of  a  constitutional  amendment 
it  is  of  less  materiality  than  in  that  of  an 
ordinary  bill  or  resolution.  A  constitu- 
tional amendment  must  be  agreed  to,  not  on- 
ly by  Senators  and  Repreeentatives,  but  it 
must  be  ratified  by  the  l^slatures,  or  by 
conventions,  in  three  fourtiis  of  the  states 
before  such  amendment  can  take  effect.  The 
•afe  way  is  to  read  its  language  in  connec- 
tion witii  the  known  condition  of  affairs  out 
of  which  the  occasion  for  its  adoption  may 
have  arisen,  and  then  to  oonstms  it,  if  there 
be  therein  any  doubtful  expressions,  in  a 
way,  so  far  as  is  reasonably  possible,  to  for- 
ward the  IcnowB  purpose  or  object  for  which 
the  amendment  was  adopted.  This  rule 
oould  not,  of  course,  be  so  used  as  to  limit  the 
force  and  effect  of  an  amendment  in  a  man- 
ner which  the  plain  and  unambiguous  Ian- 
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guage  used  therein  would  not  justify  or  per- 
mit. 

For  the  reasons  stated,  we  come  to  the  con- 
clusion that  the  clause  under  oonsideratioa 
does  not  affect  the  validity  of  the  Utah  Con- 
stitution and  legislation. 
>ffhe  remaining  question  is  whether  in 
denying  the  right  of  an  individual,  in  aU 
criminal  cases  not  capital,  to  have  a  jury 
composed  of  twelve  jurors,  the  state  deprives 
him  of  life,  liberty,  or  property  without  due 
process  of  law. 

This  question  is,  as  we  believe,  substan- 
tially answered  by  the  reasonins  of  the  opin- 
ion in  the  Hurtado  Case,  110  U.  8.  616,  635, 
28  L.  ed.  232.  238,  4  Sup.  Ct.  Rep.  Ill,  292. 
The  distinct  question  was  there  presented 
whether  it  was  due  process  of  law  to  prose- 
cute a  person  charged  with  murder  by  an 
mformation  under  the  state  Constitution 
and  law.  It  was  held  that  it  was,  and  that 
the  Fourteenth  Amendment  did  not  prohibit 
such  a  procedure.  In  our  opinion  the  right 
to  be  exempt  from  prosecution  for  an  iota,- 
mous  crime,  except  upon  a  presentment  by  a  , 
grand  jury,  is  of  the  same  nature  as  the 
right  to  a  trial  by  a  petit  jury  of  the  number 
fixed  by  the  common  law.  If  the  state  have 
the  power  to  abolish  the  grand  jury  and  the 
consequent  proceeding  by  indictment,  the 
same  course  of  reasoning  *which  e8tablishes[Q0S] 
that  right  will  and  does  establish  the  right 
to  alter  tiie  number  of  the  petit  jury  from 
that  provided  1^  the  common  law.  Many 
cases  upon  the  subject  since  the  Burtadt 
Case  was  decided  are  to  be  found  gathered  in 
Hodgson  v.  Vermont,  168  U.  S.  262,  42  L.  ed. 
461,  18  Sup.  Ct.  Rep.  80;  Holden  v.  Hardy, 
169  U.  S.  366,  384,  42  L.  ed.  780,  788,  13  Sup. 
Ct.  Rep.  388;  Brovm  v.  New  Jersey,  175  U. 
S.  172,  ante,  119,  20  Sup.  Ct  Rep.  77;  Bolln 
y.  yeltraaka,  176  U.  S.  83,  ante,  382,  20  Sup. 
Ct.  Rep.  287. 

Trial  by  jury  has  never  been  affirmed  to 
be  a  necessary  requisite  of  due  process  of 
law.  In  not  one  of  the  cases  cited  and  com- 
mented upon  in  the  Hurtado  Case  is  a  trial 
by  jury  mentioned  as  a  necessary  part  of 
such  process. 

In  Re  Converse,  137  U.  S.  624,  34  L.  ed. 
796,  II  Sup.  Ct.  Rep.  191,  it  was  stated  that 
the  Fourteenth  Amendment  was  not  de- 
signed to  interfere  with  the  power  of  a  state 
to  protect  the  lives,  liberty,  and  property  of 
its  citizens,  nor  with  the  exercise  of  that 
power  in  the  adjudications  of  the  courts  of 
a  state  in  administering  process  provided  by 
the  law  of  the  state. 

In  Caldwell  v.  Texas,  137  U.  8.  692,  34  L. 
ed.  816, 11  Sup.  Ct.  Rep.  224,  it  was  held  that 
no  state  can  deprive  particular  persons  or 
classes  of  persons  of  equal  and  impartial 
justice  under  the  law,  without  violating  the 
provisions  of  the  Fourteenth  Amendment  to 
the  Constitution,  and  that  due  process  of 
law,  within  the  meaning  of  the  Constitution, 
is  secured  when  the  laws  operate  on  all 
alike,  and  no  one  is  subjected  to  partial  or 
arbitrary  exercise  of  the  powers  of  govern- 
ment. 

In  Leeptr  v.  Teaas,  139  U.  8.  462,  467,  35 
L.  ed.  225,  226,  11  Sup.  Ct  Rep.  677,  it  was 
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said  "tbat  by  the  Fourteenth  Amendment 
the  powers  'of  states  in  dealing  with  crime 
within  their  borders  are  not  limited,  except 
that  no  state  can  deprive  particuhtr  per- 
sons, or  class  of  persons,  of  equal  and  im- 
partial justice  under  the  law;  that  law  in 
its  regular  course  of  administration  through 
courts  of  justice  is  due  process,  and  when 
secured  by  the  law  of  the  state  the  constitu- 
tional requirement  is  satisfied;  and  that  due 
process  is  so  secured  by  laws  operating  on 
all  alike,  and  not  subjecting  the  individual 
to  the  arbitrary  exercise  of  the  powers  of 
government  unrestrained  by  the  established 

firinciples  of  private  right  and  distributive 
ustice.  Hurtado  v.  California,  110  U.  S. 
616,  535,  28  L.  ed.  232,  238,  4  Sup.  Ct  Rep. 
Ill,  292,  and  cases  cited."  See  also,  for 
[S04]3tntement*a8  to  due  process  of  law,  the  cases 
of  Davidson  v.  yew  Orleans,  96  U.  8.  97,  24 
L.  ed.  616 ;  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701,  707,  28  L.  ed.  609,  4  Sup. 
Ct  Rep.  603. 

The  clause  has  been  held  to  extend  to  a 
proceeding  conducted  to  judgment  in  a  state 
court  under  a  valid  statute  of  the  state,  if 
such  judgment  resulted  in  the  tdking  of  pri- 
vate property  for  public  use,  without  compen- 
sation made  or  secured  to  the  owner,  under 
the  conditions  mentioned  in  the  cases  here- 
with cited.  Chicago, B.dQ.  R.  Co.  v.  Chicago, 
100  U.  S.  226,  41  L.  ed.  985,  17  Sup.  Ct.  Kep. 
"581 ;  Backus  r.  Fort  Btreet  Union  Depot  Co. 
169  U.  S.  567.  42  L.  ed.  853,  18  Sup.  Ct.  Rep. 
445. 
It  has  also  been  held  not  to  impair  the 

rolice  power  of  a  state.  Ba/rbier  v.  Connolly, 
13  U.  S.  27.  28  L.  ed.  923,  5  Sup.  Ct  Rep. 
375. 

It  appears  to  us  that  the  questions 
whether  a  trial  in  criminal  cases  not  capital 
shall  be  by  a  jury  composed  of  eight  instead 
of  twelve  jurors,  and  whether  in  case  of  an 
infamous  crime  a  person  shall  only  be  liable 
to  be  tried  after  presentment  or  indictment 
of  a  grand  jury,  are  eminently  proper  to  be 
determined  by  the  citizens  of  each  state  for 
themselves,  and  'do  not  come  within  the 
clause  of  the  amendment  under  considera- 
tion, so  long  as  all  persons  within  the  juris- 
diction of  the  state  are  made  liable  to  be 
proceeded  against  by  the  same  kind  of  pro- 
cedure and  to  have  the  same  kind  of  trial, 
and  the  equal  protection  of  the  laws  is  se- 
cured to  them.  Caldwell  v.  Teaias,  137  U. 
8.  692.  34  L.  ed.  816,  11  Sup.  Ct  Rep.  224; 
beeper  v.  I'eaas,  139  U.  8.  462,  35  L.  ed.  226, 
18  Sup.  Ct  Rep.  883.  It  is  emphatically  the 
case  of  the  people  by  their  organic  law  pro- 
viding for  their  own  tS&in,  and  we  are  of 
opinion  they  are  much  better  judges  of  what 
they  ought  to  have  in  these  respects  than 
anyone  else  can  be.  The  reasons  given  in 
the  learned  and  most  able  opinion  of  Mr. 
Justice  Matthews,  in  the  Bvrtado  Case,  for 
the  judgment  therein  rendered,  apply  with 
equal  force  in  regard  to  a  trial  by  a  jury  of 
less  than  twelve  jurors.  The  right  to  be 
proceeded  against  only  by  indictment,  and 
the  right  to  a  trial  by  twelve  jurors,  are  of 
the  same  nature,  and  are  subject  to  the  same 
Judgment,  and  the  people  in  the  several 
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states  have  the  same  right  to  provide  hf 
their  organic  law  for  the  change  of  both  or 
either.  Under  this  construction  of  the 
'amendment  there  can  be  no  juat  fear  that  the[40S1 
liberties  of  the  citizen  will  not  be  carefully 
protected  by  the  states  respectively.  It  is  a 
case  of  self-protection,  and  the  people  can  be 
trusted  to  look  out  and  care  for  themselves. 
There  is  no  reason  to  doubt  their  willingncsa 
or  their  ability  to  do  so,  and  when  providing 
in  their  Constitution  and  legislation  for  the 
manner  in  which  civil  or  criminal  actions 
simll  be  tried,  it  is  in  entire  conformity  with 
the  cliaracter  of  the  Federal  government  that 
they  should  have  the  right  to  decide  for 
themseives  what  shall  be  the  form  and  char- 
acter of  the  procedure  in  such  trials,  whether 
there  shall  be  an  indictment  or  an  informa- 
tion only,  wiiether  there  shall  be  a  jury  of 
twelve  or  a  lesser  number,  and  whether  the 
verdict  must  be  unanimous  or  not  These 
are  matters  which  have  no  relation  to  the 
character  of  the  Federal  government  As 
was  stated  by  Mr.  Justice  Brewer,  in  deliver- 
ing the  opinion  of  the  court  in  Brown  t. 
New  Jersey,  175  U.  8. 172,  onto,  119,  20  Sup. 
Ct  Rep.  77,  the  state  has  full  control  over 
the  procedure  in  its  courts,  both  in  civil  and 
criminal  cases,  subject  only  to  the  qualifica- 
tion that  such  procedure  must  not  work  a 
denial  of  fundamental  right*  or  conflict  with 
specific  and  applicable  provisions  of  the  Fed' 
eral  Constitution.  The  legislation  in  ques- 
tion is  not,  in  our  opinion,  open  to  either  of 
these  objections. 

Judged  by  the  various  cases  in  this  eoutt, 
we'  think  there  is  no  error  in  this  record, 
and  the  judgment  of  the  Supreme  Court  of 
Utah  must  therefore  he  affirmed. 

Dissenting  opinion  by  Mr.  Justice  Hwr- 
lant 

Under  an  information  filed  against  him 
in  one  of  the  courts  of  the  state  of  Utah, 
Maxwell,  the  plaintiff  in  error,  a  citizen  of 
the  United  States,  was  convicted  of  the 
crime  of  robbery,  and  having  been  tried  by  a 
jury  consisting  of  eight  persons  was  found 
guilty  and  sentenced  to  confinement  in  the 
penitentiary  for  the  term  of  eighteen  years. 

He  insist  that  ^is  imprisonment  is  in 
violation  of  the  Constitution  of  the  United 
States  in  that  he  was  proceeded  against  by 
information, — not  by  indictment  or  present- 
ment of  grand  'jury, — and  was  tried  for  an[60C] 
infamous  crime  by  a  jury  composed  of  leu 
than  twelve  persons. 

By  its  opinion  and  judgment  jost  rendered 
this  court  holds  that  neiUier  the  prosecution 
by  information  nor  the  trial  1^  eight  jurors 
was  in  violation  of  the  Constitution  of  the 
United  SUtes. 

Upon  the  first  point  I  do  not  care  to  say 
anytiiing.  For,  m  Hurtado  v.  California, 
110  U.  8.  510,  28  L.  ed.  232,  4  Sup.  Ct  Rep. 
Ill,  292,  this  court  held  that  a  state  enact- 
ment authorizing  the  prosecution  by  in- 
formation for  the  crime  of  murder  in  tha 
first  degree — the  penalty  for  such  crime  b» 
ing  death — was  not  in  violation  of  the  Con- 
stitution of  the  United  States.  The  princi- 
ples there  announced  have  been  reaffirmed  in 
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later  cases.  la  the  Hurtado  Com  I  dissented 
from  the  opinion  and  judgment  of  the  court 
and  stated  fully  the  reasons  why,  in  my 
judgment,  no  civil  tribunal  or  court,  Fed- 
eral or  state,  could  legally  try  a  citizen  of 
the  United  States  for  an  infamous  crime 
otherwise  than  on  the  indictment  or  present- 
ment of  a  grand  jury.  I  adhere  to  the  views 
then  expressed,  but  further  discussion  of  the 
question  decided  seems  unnecessary. 

The  remaining  queetion  in  the  present 
ease  is  whether  the  trial  of  the  accused  by 
eight  jurors  is  forbidden  by  th«  OoBstitutioii 
of  the  United  States. 

The  Fourteenth  Amendment,  after  declar- 
ing that  all  persons  bom  or  naturalized  in 
the  United  States  and  subject  to  the  juris- 
diction thereof  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside, 
provides  that  "no  stats  shall  make  or  en- 
fores  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  vrith- 
ont  due  process  of  law," 
r  What  are  the  privileges  and  inmmnities  of 
"eitisens  of  the  United  SUtesT"  Without 
attempting  to  eniunerate  them,  it  ought  to 
be  deemed  safe  to  say  that  such  privileges 
and  immimities  embrace  at  least  those  sz> 
pressly  recognized  by  the  Constitution  of  the 
UnitM  States  and  placed  beyond  ths  power 
of  Congress  to  take  away  or  impair. 

When  the  Constitution  was  adopted  by  ths 
[MTjconventionof  17S7*and  placed  before  the  peo- 
ple for  their  acceptance  or  rejection,  many 
wise  statesmen  whose  patriotism  no  one  then 
questioned  or  now  questions  eamestiy  ob- 
lected  to  its  acceptance  upon  the  ground  that 
it  did  not  contain  a  bill  of  rights  guarding 
the  fundamental  guaranties  of  life,  liberty, 
and  property  against  the  unwarranted  ex- 
ercise of  power  by  the  national  government. 
But  the  friends  of  the  Constitution,  believing 
that  the  failure  to  accept  it  would  destroy 
all  hope  for  permanent  unicm  among  the  peo- 
ple of  the  ong^naJ  states,  and  following  tiia 
advice  of  Washington,  who  was  the  leader 
of  the  constitutional  forces,  met  this  ob- 
jection by  showing  that  when  the  Constitu- 
tion had  been  accepted,  by  the  requisite  num- 
ber of  states  and  thereEy  became  ths  su- 
preme law  of  the  land,  such  amendments 
eould  be  adopted  as  would  relieve  the  ap- 
prehensions  of  those  who  deemed  it  neces- 
sary, by  express  provisions,  to  guard  against 
the  infringement  by  the  agencies  of  the  gen- 
eral government  of  any  of  ths  ess«rtial 
rights  of  American  freemen.  This  view  pre- 
vailed, and  the  implied  pledge  thus  given 
was  carried  out  by  the  first  (ingress,  which 
promptiy  adopted  and  submitted  to  the  peo- 
ple of  the  several  states  the  first  ten  Amend- 
ments. These  Amendments  have  ever  since 
been  regarded  as  the  national  Bill  of  Rights. 

Let  us  look  at  some  of  those  Amendments. 
It  is  declared  l^  the  First,  "Congress  ohail 
make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise 
thereof,  or  abridging  the  freedom  of  speech 
or  of  the  press,  or  the  right  of  the  people 
peaceably  to  assemble  and  to  petition  the 
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government  for  a  redress  of  grievances;" 
by  the  Third,  "no  soldiers  shall,  in  time  of 
peace,  be  quartered  in  any  house,  without 
the  consent  of  the  owner,  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by  law;" 
by  the  Fourth,  "the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and 
effects  ngain^t  unreasonable  searches  anJ 
!>cizures  shall  not  be  violated,  and  no  war- 
rants diall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  partic- 
ularly describing  the  place  to  be  searched, 
and  tiia  person*  or  things  to  be  seized;"  by 
the  Fifth,  no  person  shall  "be  subject  for  ths 
same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb,  nor  shall  he  be  compelled  *  in  any  [OOC] 
criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liber^,  or  prop- 
erty without  due  process  of  law,  nor  !)haU 
private  property  be  taken  for  public  nss  • 
without  just  compensation;"  by  the  Sixth, 
"in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be  in- 
foroKMi  of  the  nature  and  cause  of  the  ac- 
cusation, to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  nnd  to  have  . 
the  assistance  of  counsel  for  his  defense;" 
and  by  the  Eighth,  "excessive  bail  shall  not 
be  required  nor  excessive  fines  impoeed,  nor 
cruel  and  unusual  punishments  inflicted." 

It  seems  to  me  that  the  privileges  and  im-  >^ 
munities  enumerated  in  these  Amendments 
belong  to  every  citizen  of  the  United  Statea 
They  ware  universally  so  regarded  prior  to 
the  adoption  of  the  Fourteenth  Amendment. 
In  order  to  form  a  more  perfect  union,  es- 
tablish justice,  insure  domestic  tranquillity, 
provide  for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity,  the 
political  community  known  as  the  people  of 
the  United  States  ordained  and  established 
the  Constitution  of  the  United  States ;  and 
every  member  of  that  political  community 
was  a  eiticen  of  the  United  States.  It  was 
that  oommunity  that  adopted,  in  the  mode 
prescribed  by  the  Constitution,  the  first  ten 
Amendments;  and  what  thqy  had  in  view 
by  so  doing  was  to  make  it  owtain  that  ths 
pivileges  and  immunities  therein  specified 
— ^the  enjc^ment  of  iriiieh,  the  fathers  be- 
lieved, were  nsosssary  in  order  to  secure  the 
blessings  of  liberty— could  never  be  impaired 
or  destroyed  by  ths  national  government. 

Now,  the  original  Constitution  declared 
that  "the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury."  This 
was  supplemented  by  the  Sixth  Amendment, 
declaring  that  in  aJl  criminal  prosecutions 
the  accused  should  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  Impartial  jury 
of  the  state  and  district  wherein  the  crime 
was  committed.  And  *we  have  held  that  the[6M] 
jury  here  referred  to  was  a  oonunon-law  jury 
consisting  of  neither  more  nor  less  than 
twelve  persons,  whose  unanimous  verdict 
was  necessary  to  acquit  or  convict  the  ao- 
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eused;  that  a  jury  of  less  number  was  not 
admissible  in  any  criminal  trial  in  the  Dis- 
trict of  Columbia  or  in  a  territory  of  the 
United  States,  or  in  any  prosecution  of  a 
criminal  character  in  a  court  of  the  United 
States,  or  in  any  court  organized  under  the 
authority  of  the  United  States.  Callan  y. 
Wilton,  127  U.  S.  640,  32  L.  ed.  223,  8  Sup. 
Ct  Rep.  1301 ;  Thompson  v.  Utah,  170  U.  S. 
343,  42  li.  ed.  1061, 18  Sup.  Ct.  Rep.  620.  We 
have  often  adjudged  that  the  declaration  in 
Magna  Charta  that  the  King  would  not  pass 
upon  any  freeman,  nor  condemn  him,  but 
by  the  lawful  judgment  of  his  peers,"  re- 
ferred to  a  jury  of  twelve  persons. 

It  is  not  difficult  to  understand  why  the 
fathers  entrenched  the  right  of  trial  by  jury 
in  the  supreme  law  of  the  land.  They  re- 
garded the  recognition  and  exercise  of  that 
'right  as  vital  to  the  protection  of  liberty 
against  arbitrary  power.  Mr.  Hallam  in  his 
Constitutional  History  of  England,  after  ob- 
serving that  liberty  had  been  the  slow  fruit 
of  ages,  said  that  as  early  as  the  reign  of 
flenry  VII.  one  of  the  essential  checks  upon 
royal  power  was  that  "the  fact  of  guilt  or  in- 
nocence on  a  criminal  charge  was  determined 
in  a  public  court,  and  in  the  county  where 
the  offense  was  alleged  to  have  occurred,  by  a 
jury  of  twelve  men,  from  whose  unanimous 
verdict  no  appeal  could  be  made."  And  it  is 
an  interesting  fact  that  the  first  ordinance 
adopted  by  the  Plymouth  colony  in  1023  was 
one  declaring,  among  other  things,  that  "all 
criminal  facts"  should  be  tried  "by  the  ver- 
dict of  twelve  honest  men  to  be  impaneled 
by  authority,  in  form  of  a  Jurye  upon  their 
oaths."  The  value  of  that  institution  was 
recognized  by  the  patriotic  men  of  the  revolu- 
tionary period  when  in  the  Declaration  of 
Independence  they  complained  that  the  King 
of  Great  Britain  had  deprived  the  people  of 
the  colonies  in  many  cases  of  the  benefits  of 
trial  by  jury.  Referring  to  the  provisions  of 
the  Federal  Constitution  relating  to  the  per- 
sonal security  of  citizens  of  the  United 
States,  Kent  says  they  "must  be  regarded  as 
fundamental  in  every  state,  for  the  colonies 
were  parties  to  the  national  declaration  of 
£C10]rights  in  1774,  in  which  the  trial  by  'jury, 
and  the  other  rights  and  liberties  of  Eng- 
lish subjects,  were  peremptorily  claimed  as 
their  undoubted  inheritance  and  birthright." 
Upon  this  general  subject  Mr.  Justice  Story 
in  his  Commentaries  on  the  Constitution  has 
said:  "It  was  under  the  consciousness  of 
the  full  possession  of  the  rights,  liberties, 
and  immunities  of  British  subjects,  that  the 
'  colonists  in  almost  all  the  early  legislation 
of  their  respective  assemblies  insisted  upon 
a  declaratory  act,  acknowledging  and  con- 
firming them.  And  for  the  most  part  they 
thus  succeeded  in  obtaining  a  real  and  effec- 
tive ICagna  Charta  of  their  liberties.  The 
trial  by  jury  in  all  cases,  civil  and  criminal, 
was  as  firmly  and  universally  established  in 
the  colonies  as  in  the  mother  country."  1 
Story,  Const.  {  166.  Again,  the  same 
eminent  jurist  says:  "It  seems  hardly 
necessary  in  this  place  to  expatiate  upon  the 
antiquity  or  importance  of  the  trial  oy  jury 
in  criminal  cases.    It  was  from  very  earl/ 
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times  insisted  on  by  our  ancestors  in  the 
parent  country,  as  the  great  bulwark  of  their 
civil   and   political    liberties,   and    watched 
with  an  tmceasing  jealousy  and  solicitude. 
The  right  constitutes  one  of  the  fundamental 
articles  of  Magna  Charta,  in  which  it  is  de- 
clared, 'nulltu  homo  oapiatur,  neo  imprisono- 
iur,  out  exuletur,  out  aliquo  modo  deatrua- 
tur,  etc.;  niH  per  legale  judicium  parium 
auorum,  vel  per  legem  terra  f  no  man  shall 
be  arrested,  nor  imprisoned,  nor  banished, 
nor  deprived  of  life,  etc.,  but  by  the  judg- 
ment of  his  peers,  or  by  Uie  law  of  the  land. 
The  judgment  of  his  peers  here  alluded  to, 
and  commonly  called,  in  the  quaint  language 
of  former  times,  a  trial  per  pais,  or  trial  by 
the  country,  is  the  trial  by  a  jury,  who  are 
called  the  peers  of  the  party  accused,  being 
of   the   like  condition   and   equality  in   the 
state.     When  our  more  immediate  ancestors 
removed  to  America,  they  brought  this  great 
privilege  with  them,  as  their  birtnright  and 
inheritance,  as  a  part  of  that  admirable  com- 
mon law  which  had  fenced  round  and  inter- 
posed barriers  on  every  side  against  the  ap- 
proaches of  arbitrary  power.    It  is  now  in- 
corporated into  all  our  state  Constitutiona 
as  a  fundamental  right,  and  the  Constitution 
of  the  United  States  would  have  been  justly 
obnoxious  to  the  most  conclusive  objection 
if  it  had  not  recognized  and  confirmed  it  in 
the  most  solemn  terms.    The  great  object  of 
a  trial  by  jury  *in  criminal  cases  is  to  guardrQU] 
against  a  spirit  of  oppression   and   tyranny 
on  the  part  of  rulers,  and  against  a  spirit  of 
violence  and  vindictiveness  on  the  part  of 
the  people.     Indeed,  it  is  often  more  impor- 
tant to  guard  against  the  latter  than  the 
former."    2    Story,    Const    {{    1779.    1780. 
Blackstone  has  said:     "A  celebrated  Frendi 
writer,  who  concludes  that  because  Rome, 
Sparta,  and  Carthage  have  lost  their  liber- 
ties, therefore  those  of  England  in  time  must 
perish,  should  have  recollected  that  Rome, 
Sparta,  and  Carthage,  at  the  time  when  their 
liberties  were  lost,  were  strangers  to  the  trial 
by  jury."  2  Bl.  Com.  879.  In  a  recent  Ameri- 
can work  on  trial  by  jury  the  author  well 
says:     "The  English  colonists  settled  here 
with  a  deep-rooted  regard  for  this  right.  It 
had  been,  no  doubt,  to  them  in  the  mother 
country  a  valuable  protection.  They  brought 
it  with  them  and  established  and  cherished 
it  as  one  of  their  dearest  privileges,  and  in 
every  enumeration  of  their   rights   and  im- 
munities   it    takes    a    conspicuous    place." 
Again,  the  same  author :  "Ever  since  Magna 
Charta,  the  right  to  a  trial  by  jury  has  been 
esteemed  a  peculiarly  dear  and  inestimable 
privilege  by  the  English  race;  and  whether 
in  a  strictly  historical  view  the  right  was  d» 
fined  or  secured  by  that  instrument  or  not, 
it  was  nevertheless  invariably  appealed  to 
and  implicitly  relied  on  as  unalterably  and 
inviolably  securing   the   right  among  other 
valuable     privileges     guaranteed      therein. 
Dunng  long  centuries,  when  popular  rigbta 
were  overborne  by  prerogative  or  despotism- 
those  who  claimed  and  were  denied  the  right 
to  such  a  trial  founded  their  demand  on  the 
guaranty  of  the  Qreat  Charter,  and  solemnly 
protested  against    ita    violation   when   tue 
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privilege  was  denied  them ;  and  whenever  an 
invasion ,  or  violation  of  individual  rights 
was  threatened,  the  security  afforded  by  this 
guaranty  was  relied  on  as  an  effectual  safe- 
guard, either  to  repel  the  attack  or  nullify 
Us  effect."  Proffatt,  Jury  Trial,  SS  81,  82. 
And  this  court  has  declared  that  "the  trial 
by  jury  is  justly  dear  to  the  American  peo- 
ple. It  has  always  been  an  object  of  deep 
interest  and  solicitude,  and  every  encroach- 
ment upon  it  has  been  watched  with  great 
jealousy."  Parsons  v.  Bedford,  3  Pet.  433, 
,JH9,  7  L.  ed.  732,  786. 
/    Notwithstanding  this  history  of  the  in- 

[OlZJcorporation  into  the  •Constitution  of  the 
United  States  of  the  provision  relating  to 
trial  by  jury,  it  is  now  adjudged  that  im- 
munity from  trial  for  crime  except  by  a  jury 
of  twelve  jurors  is  not  an  immunity  belong- 
ing to  citizens  of  the  United  States  within 
the  meaning  of  the  Fourteenth  Amendment. 
1/  It  does  not  solve  the  question  before  us  to 
■ay  that  the  first  ten  Amendments  had  ref- 
erence only  to  the  powers  of  the  national 
government,  and  not  to  the  powers  of  the 
states.  For,  if,  prior  to  the  adoption  of 
the  Fourteenth  Ajnendment,  it  was  one  of 
the  privileges  or  immunities  ofcitizensof  the 
United  States  that  they  should  not  be  ^ied 
for  crime  in  any  court  organized  or  existing 
under  national  authority  except  by  a  jury 
composed  of  twelve  persons,  how  can  it  be 
that  a  citizen  of  the  United  States  may  be 
now  tried  in  a  state  court  for  crime,  par- 
ticularly for  an  infamous  crime,  by  eight  ju- 
rors, when  that  Amendment  expressly  de- 
clares that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States?"  It  does  not  meet  the  case  to  say 
that  a  trial  by  ei^ht  jurors  is  as  much  a 
trial  by  jury  as  if  there  were  twelve  jurors; 
for  if  a  citizen  charged  with  crime  can  be 
subjected  to  trial  by  a  less  number  of  ju- 
rors that  that  prescribed  by  the  Constitu- 
tion, the  number  may  be  reduced  to  three. 
Indeed,  under  the  interpretation  now  given 
to  the  amendment,  it  will,  I  think,  be  impos- 
sible to  escape  the  conclusion  that  a  state 
may  abolish  trial  by  jury  altogether  in  a 
criminal  case,  however  grave  the  offense 
charged,  and  authorize  the  trial  of  a  case  of 
felony  before  a  cingle  judge.  I  cannot  as- 
sent to  this  interpretation,  because  it  is  op- 
posed to  the  plain  words  of  the  Constitution, 
and  defeats  the  manifest  object  of  the  Four- 
/  tcpnth  Amendment. 

^  I  am  of  opinion  that  under  the  original 
Constitution  and  the  Sixth  Amendment,  it 
is  one  of  the  privi1<»<res  and  immunities  of 
citizens  of  the  United  States  that  when 
charged  with  crime  they  shall  be  tried  only 
by  a  jury  composed  of  twelve  persons;  con- 
sequently, a  state  statute  authorizins  the 
trial  by  a  jury  of  eight  persons  of  a  citizen 
of  the  United  States,  charged  with  crime,  is 
void  under  the  Fourteenth  Amendment,  de- 
claring that  no  state  shall  make  or  enforce 

I618]any  law  that  "shall  •abridge  the  privileges 
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accused  for  the  crime  charged  against  him 
by  a  jury  of  eight  persons  was  not  consistent 
with  the  "due  process  of  law"  prescribed  by 
the  Fourteenth  Amendment.  Referring  to 
the  words  in  the  Fifth  Amendment,  that  "no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,"  this 
court  said  in  Den  ex  dem.  Hurray  v.  Ho- 
hoken  Land  d  Improv.  Co.  18  How.  '::72,  276, 
277,  16  L.  ed.  372,  374:  "The  ConstituUon 
contains  no  description  of  those  processes 
which  it  was  intended  to  allow  or  forbid. 
It  does  not  even  declare  what  principles  are 
to  be  applied  to  ascertain  whether  it  be  due 
process.  It  was  manifest  that  it  was  not 
left  to  the  legislative  power  to  enact  any 
process  which  might  be  devised.  The  arti- 
cle is  a  restraint  on  the  legislative,  as  well 
as  on  the  executive  and  judicial,  powers  of 
the  government,  and  cannot  be  so  construed 
as  to  leave  Congress  free  to  make  any  process 
'due  process  of  law'  by  its  mere  will.  Tv 
what  principles  are  we  to  resort  to  ascertain 
whether  this  process  enacted  by  Congress  is 
due  process?  To  this  the  answer  must  be 
twofold.  We  must  examine  the  Constitu- 
tion itself  to  see  whether  this  process  be  in 
conflict  with  any  of  its  provisions.  If  not 
found  to  be  so,  we  must  look  to  those  settled 
usages  and  modes  of  proceeding  existing  in 
the  common  and  statute  law  of  England  be- 
fore the  emigration  of  our  ancestors,  and 
vhich  are  shown  not  to  have  been  unstated 
to  their  civil  and  political  condition  by  hav- 
ing been  acted  on  by  them  after  the  settle* 
ment  of  this  country." 

No  one,  I  think,  can  produce  any  authority 
to  show  that  according  to  the  "settled  usages 
and  modes  of  proceeding  existing  in  the  com- 
mon and  statute  law  of  England  before  the 
emigration  of  our  ancestors,"  the^trial  of  one 
accused  of  felony  otherwise  than  by  a  jury 
of  twelve,  or  wholly  without  a  jury,  was  con- 
sistent with  "due  process  of  law."  If  the 
original  Constitution  had  not  contained  a 
specific  prohibition  of  trials  for  crime  other- 
wise than  by  a  jury,  the  requirement  of  due 
process  of  law  in  the  Fifth  Amendment 
would  have  stood  in  the  way  of  any  act  of 
Congress  authorizing  criminal  trials  in  the 
•Federal  courts  in  anymode  except  bya  com-l014j 
mon-Iaw  jury.  When,  therefore,  the  Four- 
teenth Amendment  forbade  the  deprivation 
by  any  state  of  life,  liberty,  or  property  with- 
out due  process  of  law,  the  intention  was  to 
prevent  any  state  from  infringing  the  guar- 
anties for  the  protection  of  life  and  liberty 
that  had  already  been  guarded  against  in- 
fringement by  the  national  government. 

This  interpretation  of  the  Fourteenth 
Amendment  finds  support  in  some  of  the  de- 
cisions of  this  court.  In  addition  to  the 
clause  forbidding  the  deprivation  of  property 
"without  due  process  of  law,"  there  is  in  the 
Fifth  Amendment  a  clause  specifically  de- 
claring, "nor  shall  private  property  Ije  taken 
for  public  use  without  just  compensation." 
The  Fourteenth  Amendment  does  not  in 
terms  refer  to  the  taking  of  private  property 
for  public  use,  yet  we  have  held  that  the  re- 
quirement of  "due  process  of  law"  in  that 
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property  for  public  use  without  making  or 
securing  just  oompeneation.  Chicago,  B.  <£ 
Q.  R.  Co.  y.  Chicago,  166  U.  S.  226,  233,  241, 
41  L.  ed.  979,  983,  986, 17  Sup.  Ct.  Rep.  681  j 
Jiorwood  v.  Baker,  172  U.  S.  269,  277,  43  L. 
ed.  443,  446,  19  Sup.  Ct  Rep.  187. 

If,  then,  ijie  "due  process  of  law"  required 
by  tite  Fourteenth  Amendment  does  not  al- 
low a  state  to  take  private  property  without 
just  compensation,  but  does  allow  the  life 
or  liberty  of  the  citizen  to  be  taken  in  a  mode 
that  is  repugnant  to  the  settled  usages  and 
the  modes  of  proceeding  authorized  at  the 
time  the  Constitution  was  adopted  and 
which  was  expressly  forbidden  in  the  nation- 
al Bill  of  Rights,  it  would  seem  that  the  pro- 
tection of  private  property  is  of  more  con- 
sequence that  the  protection  of  the  life  and 
liberty  of  the  citizen. 

If  the  court  had  not  ruled  otherwise,  I 
should  have  thought  it  indisputable  that 
when  by  the  Fourteenth  Amendment  it  was 
declared  that  no  state  should  make  or  en- 
force any  law  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States, 
nor  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  the 
People  of  the  United  States  put  upon  the 
states  the  same  restrictions  Uiat  had  been 
imposed  upon  the  national  government  in 
respect,  as  well  of  the  privileges,  and  im- 
munities of  citizens  of  the  United  States,  as 
[•lS]of  'the  protection  of  the  fundamental  rights 
jf  life,  liberty,  and  property. 

The.  decision  to-day  rendered  is  very  far- 
reaching  in  its  consequences.  I  take  it  no 
one  doubts  that  the  great  men  who  laid  the 
foundations  of  our  government  regarded  the 
preservation  of  the  privileges  and  immuni- 
ties specified  in  the  first  ten  Amendments  as 
vital  to  tha  personal  security  of  American 
citizens.  To  say  of  any  people  that  they  do 
not  enjoy  those  privileges  and  immimities  is 
to  say  that  they  do  not  enjoy  real  freedom. 
But  suppose  a  state  should  prohibit  the  free 
exercise  of  religion;  or  abridge  the  freedom 
of  speech  or  of  the  press ;  or  forbid  its  people 
from  peaceably  assembling  to  petition  the 
government  for  a  redress  of  grievances;  or 
authorize  soldiers  in  time  of  peace  to  be 
quartered  in  any  house  without  the  consent 
of  the  owner;  or  permit  the  persons,  houses, 
papers,  and  effects  of  the  citizens  to  be  sub- 
jected to  unreasonable  searches  and  seizures 
under  warrants  not  issued  upon  probable 
cause  nor  supported  by  oath  or  affirmation, 
nor  describing  the  place  to  be  searched  and 
the  persons  or  things  to  be  seized ;  or  allow 
a  person  to  be  twice  put  in  jeopardy  of  life 
or  limb;  or  compel  the  accused  to  be  a  wit- 
ness against  himself;  or  deny  to  the  accused 
tiie  right  to  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him,  to  be 
confronted  with  the  witnesses  against  him, 
to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  or  to  have  the  assist- 
ance of  counsel;  or  require  excessive  bail; 
or  inflict  cruel  and  unusual  punishment. 
These  or  any  of  these  things  being  done  by  a 
state,  this  court,  according  to  the  reasoning 
ind  legal  effect  of  the  opinion  just  delivered, 
would  be  bound  to  say  that  the  privilege 
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and  immunities  specified  were  not  privil^e* 
and  immunities  of  citizens  of  the  United 
States  within  the  meaning  of  the  Fourteenth 
Amendment,  and  that  citizens  of  the  United 
States  affected  by  the  action  of  the  state 
could  not  invoke  the  protection  of  that 
Amendment  or  of  any  other  provision  of  the 
national  Constitution.  Suppose  the  state  of 
Utah  should  amend  its  Constitution  and 
make  the  Mormon  relision  the  established 
religion  of  the  state,  to  be  supported  by 
taxation  on  all  the  people  of  Utah. 
Could  its  right  to  do  *so,  a«  far  aa  the[61C] 
Constitution  of  the  United  States  is  con- 
cerned, be  gainsaid  under  the  principles  of 
the  opinion  just  delivered?  If  such  an 
amendment  were  alleged  to  be  invalid  under 
the  national  Constitution,  could  not  the 
opinion  herein  be  cited  as  showing  that  the 
right  to  the  free  exercise  of  religion  was  not 
a  privilege  of  a  "citizen  of  the  United 
States"  within  the  meaning  of  the  Four- 
teenth Amendment?  Suppose,  again,  a 
state  should  prescribe  as  a  punishment  for 
crime  burning  at  the  stake  or  putting  out 
the  eyes  of  the  accused.  Would  this  court 
have  any  alternative  under  the  decision  just 
rendered  but  to  say  that  the  immunity  from 
cruel  and  unusual  punishments  recognized 
in  the  Eighth  Amendment  as  belonging  to 
every  citizen  of  the  United  States  was  not 
an  immunity  of  a  citizen  within  the  mean- 
ing of  the  Fourteenth  Amendment,  and  was 
not  protected  by  that  Amendment  against 
impairment  by  the  state?  The  privileges 
and  immunities  specified  in  the  first  ten 
Amendments  as  belonging  to  the  people  of 
the  United  States  are  equally  protected  by 
the  Constitution.  No  judicial  tribunal  has 
authority  to  say  that  some  of  them  may  be 
abridged  by  the  states  while  others  may  not 
be  abridged.  If  a  state  can  take  from  the 
citizen  charged  with  crime  the  ri^ht  to  be 
tried  by  a  jury  of  twelve  persona,  it  can,  so 
far  as  the  Constitution  of  the  United  States 
is  concerned,  take  away  the  remaining  priv- 
ileges and  immimities  specified  in  the  nation- 
al Bill  of  Rights.  There  is  no  middle  posi- 
tion, unless  it  be  assumed  to  be  one  of  the 
functions  of  the  judiciary  by  an  interpre- 
tation of  the  Constitution  to  mitigate  or  de- 
feat what  its  members  may  deem  the  erro- 
neous or  unwise  action  of  the  people  iB 
adopting  the  Fourteenth  Amendment.  Th« 
court  cannot  properly  say  that  the  Constitu- 
tion of  the  United  States  does  not  proteet 
the  citizen  when  charged  with  crime  in  a 
state  court  against  trial  otherwise  than  by  a 
jury  of  twelve  persons,  but  does  protect  hin 
against  cruel  and  unusual  punishment,  or 
against  being  put  twice  in  jeopardy  of  lif* 
or  limb  for  the  same  offense,  or  against  be- 
ing compelled  to  testify  against  himself  ia 
a  criminal  prosecution,  or  in  freedom  of 
speech  or  in  the  free  exercise  of  religion. 
The  right  to  be  tried  when  charged  with 
crime  by  a  jury  of  twelve  persons  'is  placedrdfl 
by  the  Constitution  upon  the  same  basis  aa 
the  other  rights  specified  in  the  first  tea 
Amendments.  And  'while  those  Amendment* 
originally  limited  only  the  powers  of  the  na- 
tional government  in  respect  of  the  priv- 
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ilege8  and  immunities  specified  therein,  since 
tlie  adoption  of  the  Fourteenth  Amendment 
those  privileges  and  immunities  are,  in  my 
opinion,  also  guarded  against  infringement 
by  the  states. 

If  it  be  said  that  there  need  be  no  appre- 
hension that  any  state  will  strike  down  the 
euaranties  of  life  and  liberty  which  are 
found  in  the  national  Bill  of  Rights,  the  an- 
swer is  that  the  plaintiff  in  error  is  now  in 
the  penitentiary  of  Utah  as  the  result  of  a 
mode  of  trial  that  would  not  have  been  tol- 
erated in  England  at  the  time  American  in- 
dependence was  achieved,  nor  even  now,  and 
would  have  caused  the  rejection  of  the  Con- 
stitution by  every  one  of  the  original  states 
if  it  had  been  sanctioned  by  any  provision  in 
that  instrument  when  it  was  laid  before  the 
people  for  acceptance  or  rejection.  lib- 
erty, it  has  been  well  said,  depends,  not  so 
much  upon  the  absence  of  actual  oppression, 
as  on  the  existence  of  constitutional  checks 
upon  the  power  to  oppress.  These  checks 
should  not  be  destroyed  or  impaired  by  judi- 
cial decisions.  On  the  contrary,  speaking  by 
Mr.  Justice  Bradley,  we  have  declared  in 
Boyd  r.  United  States,  116  U.  S.  616,  636. 
29  L.  ed.  740,  753,  0  Sup.  Ct.  B«p.  524,  635, 
that  "it  is  the  duty  of  courts  to  be  watchful 
for  the  constitutional  rights  of  the  citizen." 
If  some  of  the  guaranties  of  life,  liberty,  and 
prc^erty  which  at  the  time  of  the  adoption 
of  the  national  Constitution  were  regarded 
as  fundamental  and  as  absolutely  essential 
to  the  enjoyment  of  freedom,  have  in  the 
judgment  of  some  ceased  to  be  of  practical 
value,  it  is  for  the  people  of,  the  United 
States  so  to  declare  by  an  amendment  of 
that  instrument.  But,  if  I  do  not  wholly 
misapprehend  the  scope  and  legal  effect  of 
the  present  decision,  the  Constitution  of  the 
United  States  does  not  stand  in  the  way 
of  any  state  striking  down  guaranties  of  life 
and  liberty  that  English-speaking  people 
hare  for  centuries  regarded  as  vital  to  per- 
sonal security,  and  which  the  men  of  the 
revolutionary  period  universally  claimed  as 
the  birthright  of  freemen. 

I  dissent  from  the  opinion  aqd  judgment 
of  the  court. 


[•18]* J.  FRANK  ALDRICH,  Receiver  of  the  Fi- 
delity National  Bank  of  Cincinnati,  Ohio, 
Appt., 

V. 

CHEMICAL   NATIONAL   BANK  of   New 
York. 

(Bee  a  C.  Reporter's  ed.  618-489.) 

Liability  of  national  bank  for  loan  fraud- 
ulently obtained  by  offloerg — deducting 
eolleotiona  from  collateral  in  proving 
«IaM»  againtt  insolvent  bank. 

1.  A  national  bank  which  uses  la  Its  baalness 
money  obtained  by  Its  vice  president  as  a 
loan  to  It  from  another  national  bank  cannot 


NOTB.-^A«    to   estoppel   and   raUfloatton   of 
tramactioni  ultra  vires, — see  note  to  Central 
Vransp.  Co.  v.  Pullman's  Palace  Car  Co.  SB  L. 
ed.  U.  S.  65. 
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escape  liability  to  account  tberetor  apon  tba 
ground  that  the  loan  was  not  negotiated  by 
It  or  by  Its  direction,  or  that  It  could  not  It- 
selt  have  legaJIy  borrowed  the  money. 
2.  Collections  from  collateral  securities  made  by 
a  creditor  of  a  national  bank  after  the  d» 
dared  Insolvency  of  the  bank  need  not  be  de- 
dacted  from  the  amount  on  which  dividends 
are  to  be  computed  by  the  receiver  of  tba 
bank,  as  the  secured  creditor  Is  a  creditor  to 
the  full  amount  doe  him  when  the  Insolvency 
is  declared,  and  his  right  to  dividends  Is  nn- 
affected  by  his  collateral. 

[No.  58.] 

Argued  October  20, 1899.    Decided  March  5, 

1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  a£Brming  a  decree  of  the  Cir- 
cuit Court  against  the  receiver  of  a  national 
bank.    Affirmed. 

See  same  case  below,  sub  nam.  Armstrong 
v.  Chemical  Nat.  Bank,  54  U.  S.  App.  462,  83 
Fed.  Rep.  556,  27  C.  C.  A.  601. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  F.  Oldham  and  John 
W.  Herron  argued  the  cause  and  filed  a 
brief  for  appellant. 

Messrs.  George  H.  Teaman  and  Wil- 
liam Worthlnstoa  argued  the  cause  and, 
with  Mr.  George  C.  Kobbi,  filed  m  brief  for 
appellee. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Harlan  delivered  the  opin-[6IS] 
ion  of  the  court: 

This  litigation  has  extended  over  many 
years,  and  the  case  as  now  presented  will  be 
best  understood  if  a  statement  be  made 
showiag  the  proceedings  in  the  circuit  court 
and  circuit  court  of  appeals. 

In  its  bill  in  this  case  the  Chemical  Na- 
tional Bank  alleged  that  on  the  2d  day  of 
March,  1887,  it  loaned  to  the  Fidelity  Na- 
tional Bank  the  sum  of  1300,000  which  the 
latter  bank  promised  to  repay  on  demand 
with  interest  from  the  date  of  the  loan,  and 
at  the  same  time  delivered  as  collateral  se- 
curity therefor  a  certificate  of  deposit  for  the 
above  amount  together  with  sundry  promis- 
sory notes. 

The  certificate  referred  to  was  in  the  foI> 
lowing  form:    - 

Certificate  of  Deposit. 
This  certificate  is  not  subject  to  ched^ 
hut  must  be  presented  to  draw  the  money. 
No.  845. 

The  Fidelity  National  Bank. 

Cincinnati,  Feb.  28,  1887. 
E.  L.  Harper  has  deposited  in  this  bank 
three  hundred  thousand  dollars  ($300,000), 
payable  to  the  order  of  himself  on  return  of 
this  certificate  in  current  funds.    $300,000. 
Ammi  Baldwin, 
Cashier. 
Indorsed:     "E.  L.  Harper." 

It  was  alleged  that  the  signature  of  Bald- 
win as  cashier  was  used  as  the  signature  of 
the  bank  by  its  authority. 
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The  bill  then  stated  that  on  May  Zlst, 
1887,  the  Chemical  Bank  at  the  request  of 
the  Fidelity  Bank  returned  some  of  the  notes 
delivered  as  collateral  security,  and  re- 
ceived in  substitution  therefor  other  notes. 
The  latter  notes  were  described  in  a  schedule 
attached  to  the  bill,  and  it  was  alleged  that 
the  bank  was  still  the  owner  and  holder  of 
them,  except  three  executed  by  J.  W.  Wil- 
■hire  for  $25,000  each,  which  had  been  paid 
at  maturity  by  John  V.  Lewis,  the  indorser 
thereof,  the  money  so  paid  being  held  in  lieu 
of  the  notes  delivered  as  collateral  security 
for  the  loan. 

After  setting  forth  the  appointment  on 
the  2lBt  day  of  June,  1887,  of  Armstrong  as 
receiver  of  the  Fidelity  Baiik,  as  well  as  the 
subsequent  proceedings  by  which  on  the  12th 
day  of  July,  1887,  tluit  corporation  was  dis- 
solved, the  bill  allwed  that  the  Fidelity 
(6tO]Baiik  never  repaid  the  loan  nor  any  'part 
thereof;  that  the  Chemical  Bank  presented 
to  the  receiver  proof  of  ite  claim,  and  re- 
quested him  to  submit  it  to  the  Comptroller 
of  the  Currency  in  order  that  a  dividend 
might  be  paid  to  it  from  the  assets  of  the 
bank  equal  in  ratio  to  the  dividends  paid  to 
other  creditors,  and  that  it  mig:ht  thereafter 
receive  further  dividends  lutil  its  claim  was 
paid;  but  that  the  Comptroller  and  the  re- 
ceiver had  refused  to  allow  it  to  be  enrolled 
as  a  creditor. 

The  receiver,  without  explicitly  respond- 
ing to  the  allegations  of  the  bill  as  to  the 
making  of  the  loan,  said  that  he  was  unable 
to  state  whether  or  not  the  plaintiff  loaned 
to  the  Fidelity  Bank  the  sum  of  $300,000. 
In  an  amended  answer  he  specifically  denied 
that  the  Chemical  Bank  loaned  to  the  Fidel- 
ity Bank  the  sum  named,  or  that  any  such 
loan  was  made  by  the  former  to  the  latter 
on  the  faith  and  credit  of  the  alleged  certifi- 
cate of  deposit,  or  that  such  certificate  was 
executed  and  delivered  by  the  cashier  of  the 
Fidelity  Bank  as  ite  act  and  by  ite  author- 
ity. 

The  answer  averred  that  on  the  2d  day  of 
March,  1887,  and  prior  thereto,  Harper  was 
the  vice  president  of  the  Fidelity  Bank,  and 
engaged  in  speculations  in  which  he  used  ite 
funds;  that  in  the  use  of  those  funds  he  was 
assisted  by  Baldwin,  but  that  such  use  was 
not  known  to  the  other  directors  of  the  bank, 
was  not  authorized  by  it,  and  was  a  fraud- 
ulent and  illegal  appropriation  of  ite  funds 
for  the  personal  use  of  Harper;  that  a  paper 
was  signed  by  Baldwin,  as  cashier  of  tite  Fi- 
delity Bank,  which  was  believed  to  be  the 
same  paper  alleged  to  be  a  certificate  of  de-' 
posit  of  the  Fidelity  Bank;  that  such  certifi- 
cate was  not  entered  upon  the  books  of  the 
bank,  nor  teken  from  tne  book  from  which, 
if  regular,  it  should  have  been  taken;  that 
ite  execution  was  unknown  to  the  other  offi- 
cers of  the  bank,  and  was  unauthorized  by 
it;  and  that  no  consideration  was  received 
for  it  by  the  Fidelity  Bank  from  Harper,  or 
from  any  other  person,  nor  was  money  de- 
posited in  the  bank  as  the  basis  of  the  certifi- 
cate. 

Continuing,  the  defendant  averred  that 
the  certificate  of  deposit  and  the  promiasoij 


notes  described  in  the  bill  were  forwarded  to 
the  Chemical  Bank  by  Harper,  and  the  sura 
of  $300,000  *wa8  received  by  him  from  that[«81] 
bank;  that  he  represented  to  the  officers  ol 
the  Fidelity  Bank  that  the  money  was  re- 
ceived from  a  loan  made  to  him,  and  by  his 
direction  was  credited  on  his  personal  ac- 
count, and  was  thereupon  drawn  out  and 
used  for  his  individual  purposes,  and  that 
the  other  officers  of  the  bank  had  no  knowl- 
edge that  the  facte  were  otherwise  than  as 
represented  by  him.  It  was  also  averred 
that  a  large  portion  of  the  promissory  notes 
delivered  as  collateral  security  for  the  loan 
was  the  personal  property  of  Harper  in 
which  the  Fidelity  Bank  had  no  interest. 

The  answer,  after  reciting  the  fact  of  the 
payment  by  the  indorser  Lewis  of  the  three 
notes  made  by  Wilshire  for  $25,000  each,  al- 
leged that  the  fourth  note  of  Wilshire  for  the 
same  amount,  also  indorsed  by  Lewis,  was 
not  presented  for  payment  by  plaintiff  at 
maturity,  in  consequence  whereof  that  note 
was  not  paid  and  the  indorser  was  dis- 
charged. It  was  also  averred  that  the 
Chemical  Bank  credited  the  payment  of  the 
above  three  sums  of  $25,000  upon  the  alleged 
loan  of  $300,000,  reporting  the  same  to  the 
defendant  as  paymente  on  that  account,  and 
treated  them  in  all  respecte  as  proper  cred- 
ite  on  such  loan.  Payment  of  certein  other 
notes  since  the  bringing  of  the  action  was  al- 
so alleged  to  have  been  made  to  the  Chem- 
ical Bank. 

The  defendant  therefore  claimed  that  the 
Fidelity  Bank  was  not  liable  to  the  Chemical 
Bank  for  the  amount  of  the  loan,  but  if  it 
were  otherwise  adjudged,  the  defendant 
asked  that  all  paymente  made  to  the  plain- 
tiff upon  the  collateral  paper  forwarded  by 
Harper  as  security  for  the  loan  should  be 
credited  thereon ;  that  the  above  note  of  Wil- 
shire, indorsed  by  Lewis,  not  having  been 
paid  in  consequence  of  plaintiff's  neglect  to 
present  the  same  for  payment,  should  be  al- 
so credited;  that  the  Iwlance  of  the  collat- 
eral paper  should  first  be  exhausted  and  the 
proceeds  credited;  and  that  the  plaintiff 
should  be  permitted  to  prove  only  the 
amount  found  due  after  such  credite  had 
been  made. 

To  the  answer  as  amended  the  plaintiff 
filed  a  general  replication. 

In  deciding  the  ease  the  circuit  court, 
among  other  things,  'said:  "Conceding  that[622] 
the  transaction  of  $300,000  loan  was  fraud- 
ulent as  between  E.  L.  Harper  and  the  Fi- 
delity Bank,  and  that  he  appropriated  the 
entire  proceeds  to  his  individual  use,  the 
claim  of  the  Chemical  Bank,  which  dealt  in 
good  faith  in  the  transaction,  and  was  inno- 
cent of  any  knowledge  or  participation  in 
the  fraud,  is  not  affected  thereby.  The  ne- 
gotiation of  the  loan  was  within  the  author- 
ity of  Harper  as  vice  president  of  the  Fidel- 
ity Bank,  and  if  he  used  that  authority 
fraudulently  for  his  own  advantage,  the 
bank  that  enabled  him  to  commit  the  fraud 
nust  suffer  from  theconsequences,  and  not  the 
bank  tliat  made  the  \oem  and  advanced  tho 
moneT,  under  the  representation  and  in  the 
belief  that  it  waa  conducting  a  fair.l^ti- 
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mate  business  transaction  with  the  Fidelity 
Bank."  But  the  court  held  that  all  collec- 
tions made  prior  to  the  filing  of  the  claim 
upon  the  collaterals  held  by  the  Chemical 
Bank  as  security  for  the  loan  should  be  de- 
ducted therefrom.    50  Fed.  Bep.  708.  802. 

From  this  decision  both  parties  appealed 
to  the  circuit  court  of  appeals.  That  court 
reversed  the  decree,  holding  upon  an  ex- 
tended review  by  Judge  Taft  of  the  adjudged 
cases  that  creditors  of  an  insolvent  national 
bank  could  not  be  required  in  proving  their 
claims,  to  allow  credit  for  any  collections 
made  after  the  declared  insolvency  of  the 
bank  from  collateral  securities  held  by  them. 
16  U.  8.  App.  465,  59  Fed.  Rep.  372,  8  (3.  C. 
A.  155,  28  L.  R.  A.  231. 

The  Chemical  Bank  filed  a  petition  for  re- 
hearing upon  the  ground  that  the  court  had 
erred  in  fixing  the  amount  of  interest  to  be 
allowed  the  bank  on  the  dividends  declared. 

While  that  petition  was  under  considera- 
tion by  the  circuit  court  of  appeals,  this 
court  decided  the  ease  of  Western  Nat.  Bank 
V.  Armstrong,  152  U.  8.  346,  38  L.  ed.  470, 
14  Sup.  Ct.  Rep.  672,  which  related  to  a 
transaction  between  that  bank  and  Harper. 
Thereupon  the  receiver  filed  a  petition  for 
rehearing,  upon  the  question  as  to  the  valid- 
ity of  the  loan  involved  in  the  present  suit. 

The  above  petitions  for  rehearing  having 
been  granted,  the  cause  was  again  heard  in 
the  circuit  court  of  appeals,  and  it  was  there 
decided  that  under  the  special  facts  disclosed 
by  the  evidence,  and  in  view  of  the  decision 
in  Western  Vat.  Bank  v.  Armstrong,  the 
(6S3]partie8  should  be  allowed  an  opportunity  *to 
introduce  further  evidence  "upon  the  issue 
whether  the  Fidelity  Bank  owes  anything  to 
the  Chemical  Bank  by  virtue  of  the  loan." 
The  former  order  of  the  court  was  therefore 
modified,  and  the  decree  of  the  circuit  court 
was  reversed  and  the  cause  remanded,  with 
leave  to  the  parties  to  adduce  such  addition- 
al evidence.  31  U.  8.  App.  75,  83,  65  Fed. 
Rep.  673.  677.  13  C.  C.  A.  47,  28  L.  R.  A. 
23». 

The  cause  was  again  heard  in  the  circuit 
court,  which  said:  "Upon  the  evidence,  the 
finding  of  this  court  is  that  the  power  of  the 
Fidelity  to  borrow  money  by  conducting 
such  a  transaction  as  is  involved  in  this 
case  Jg  established,  and  that  the  same  is 
legitimately  within  the  business  of  banking 
under  the  national  bank  act."  It  found  for 
the  Chemical  Bank  on  the  issue  defined  in 
the  mandate  of  the  appellate  court.  76  Fed. 
Rep.  330,  345,  347.  The  decree  was  in  these 
words ;  "And  the  court  being  now  fully  ad- 
vised, finds  that  the  Fidelibr  National  Bank 
upon  the  second  day  of  March,  1887,  bor- 
rowed from  the  complainant  the  sum  of 
(300,000,  and  that  on  the  21st  day  of  June, 
1887,  when  the  Fidelity  National  Bank  was 
declared  insolvent,  there  was  due  from  the 
Fidelity  National  Bank  to  the  complainant 
the  said  sum  of  $306,460;  that  dividends 
have  been  declared  from  the  assets  of  the  Fi- 
delity National  Bank  to  the  creditors  there- 
of at  the  dates  and  for  the  rates  per  centum, 
as  follows,  that  is  to  say:  October  31st, 
1887,  the  first'  dividend  of  25  per  centum: 
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June  15th.  1889,  the  second  dividend  of  10 
per  centum;  June  30th,  1890,  the  third  divi- 
dend of  10  per  centum;  August  5th,  1801, 
the  fourth  dividend  of  6  per  centum ;  August 
ISth,  1804,  the  fifth  dividend  of  8  per 
centum.  The  court  further  finds  that  upon 
the  26th  day  of  April,  1890,  the  defendant 
rejected  the  claim  aforesaid  of  the  com- 
plainant, which  had  been  theretofore  pre- 
sented to  him;  and  that  after  the  previous 
decree  of  this  court  upon,  to  wit,  the  26th 
day  of  July,  1892,  said  defendant  paid  to 
said  complainant  the  sum  of  $100,000  upon 
account  of  the  sum  which  might  be  due.  to 
the  complainant  pursuant  to  the  provisions 
for  that  purpose  made  in  the  decree  of  this 
court,  entered  in  this  cause  on  the  8th  day 
of  July,  1892.  The  court  finds  that  there  is 
now  due  this  2l8t  day  of  October,  1896,  to 
the  complainant  'from  the  defendant  the  sum[6M) 
of  $117,749.78,  being  the  dividends  aggregat- 
ing 58  per  centum  heretofore  declared  from 
the  assets  of  the  Fidelity  National  Bank, 
computed  upon  the  amount  of  the  complain- 
ant's claim  as  herein  allowed,  with  interest 
on  those  of  said  dividends  which  were  de- 
clared prior  to  April  25th,  1890,  from  said 
last-named  day,  and  with  interest  upon  those 
thereafter  declared  from  the  dates  of  their 
declaration,  respectively,  aftor  crediting  the 
said  payment  of  $100,000,  upon  the  25tn  day 
of  July,  1892,  the  computation  being  made 
upon  the  principle  ordinarily  applied  in  par- 
tial payments.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  defendant  pay 
to  the  complainant  the  said  sutn  of  $117,- 
740.78,  with  interest  thereon  from  said  2Ut 
day  of  October,  1896,  and  that  hereafter, 
while  any  balance  remains  due  the  complain- 
ant upon  said  loan,  said  defendant  pay  to 
complainant  dividends,  calculated  upon  said 
sum  of  $305,450,  like  to  those  paid  to  other 
creditors  of  the  Fidelity  National  Bank." 

The  receiver  appealed  from  this  decree, 
and  the  circuit  court  of  appeals  affirmed  the 
decree  of  the  court  below.  The  opinion  of 
that  court  states  fully  the  grounds  upon 
which  it  held  the  case  not  to  come  within  the 
rule  announced  in  Western  National  Bank 
V.  Armstrong,  54  U.  S.  App.  462,  83  Fed. 
Rep.  656,  27  C.  C.  A.  601. 

From  that  decree  the  receiver  has  appealed 
to  this  court — the  present  appellant  having: 
succeeded  Armstrong. 

The  principal  contention  of  the  appellant 
is  that  under  the  principles  announced  in 
Western  National  Bank  v.  Armstrong  the 
Fidelity  National  Bank  incurred  no  liabil- 
ity on  account  of  the  money  obtained  from 
the  Chemical  National  Bank.  But  the  ap- 
pellee insists  that  the  language  of  this  court 
in  that  case,  so  far  as  it  relates  to  the  power 
of  a  national  bank  as  incidental  to  its  busi- 
ness to  borrow  money  was  much  broader 
than  was  necessary  for  the  determination  of 
the  issues  then  before  the  court,  and,  if  in- 
terpreted as  is  done  by  the  appellant,  is  in 
conflict  with  the  adiudged  cases,  inconsist- 
ent with  sound  principle,  and  should  be 
modified. 

In  the  last-named  case  the  Western  Nation- 
al Bank  of  New  York  alleged  that  the  Fidel- 
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(625]it7  Bank  was  indebted  to  *it  on  account  of  a 
loan  made  May  28tb,  1887,  "at  tlM  special 
instance  and  request  of  E.  L.  Harper,  who 
was  then  the  vice  president  and  general  man- 
ager of  the  said  Fidelity  Kational  Bank, 
with  full  authority  to  make  said  loan  on  its 
behalf,"  and  which  loan,  it  was  further  al- 
leged, was  secured  by  collateral,  signed  by 
one  Gahr  and  indorsed  by  Harper,  and  by 
the  indorsement  and  delivery  to  the  Western 
Bank  by  Harper,  of  certificate  for  1,600 
shares  of  the  capital  stock  of  the  Fidelity 
Bank.  It  was  also  alleged  that  the  collat- 
eral was  without  value,  and  that  the  stock 
was  wholly  invalid  and  void.  The  Fidelity 
Bank  denied  that  the  Western  Bank  made 
any  loan  to  it,  or  that  it  had  any  connection 
with  or  interest  in  the  transaction  referred 
to  in  the  bill.  The  pleadings  and  evidence 
raised  the  question  whether  Harper,  in  his 
transactions  with  the  New  York  bank,  could 
legally  bind  the  Fidelity  Bank  of  which  he 
was  vice  president.  This  court  said:  "It 
may  be  conceded  that  the  Kew  York  bank 
acted  upon  the  theory  that  the  loan  was  to 
tiie  Ohio  bank,  and  took  the  notes  and  certifi- 
cates of  stock  as  collateral.  But  the  liabil- 
ity of  the  Ohio  bank  is  not  a  necessary  con- 
sequence of  such  a  concession.  It  has 
further  to  be  shown  that  the  Ohio  bank  was 
really  a  party  to  the  transaction,  either  by 
having  authorized  Harper  to  effect  the  loan 
on  its  behalf,  or  by  having  ratified  his  action 
and  having  accepted  and  enjoyed  the  pro- 
ceeds of  the  discount.  There  is  no  evidence 
whatever  that  the  board  of  directors  of  the 
Fidelity  National  Bank  gave  any  authority 
to  Harper  to  borrow  money  on  behalf  of  the 
bank,  much  less  to  borrow  so  enormous  a 
sum  on  so  long  a  time.  In  this  respect  the 
complainant's  case  stands  barely  on  the  as- 
sertion in  the  bill  that  'Harper  was  the  vice 
president  and  general  manager  of  the  Fidel- 
ity National  Bank,  with  full  authority  to 
make  said  loan  on  its  behalf.'  The  only  evi- 
dence we  find  in  the  record  tending  to  sup- 
port such  averment  is  found  in  the  answer 
by  J.  Harvey  Waters,  the  general  bookkeeper 
of  the  Fidelity  National  Bank,  on  cross-ex- 
amination, wherein  he  stated  that  E.  L. 
Harper  was  the  vice  president  and  managing 
oflicer,  and  that  by  'managing  officer'   he 

[M6]meant  that  Harper  was 'the 'general  manager 
of  the  business  of  the  bank.'  No  such  officer 
as  that  of  'general  manager'  is  known  or 
named  in  the  national  bank  acts,  nor  does 
any  such  office  exist  by  usage.  The  most 
that  can  be  claimed  in  this  case  is  that 
Harper  acted  as  the  principal  executive  offi- 
cer of  the  bank.  It  cannot  M  pretended  that, 
as  such,  he  had  power,  without  authority 
from  the  board,  to  bind  the  bank  by  borrowing 
1200,000  at  four  months'  time.  It  might 
even  be  questioned  whether  such  a  transac- 
tion would  be  within  the  power  of  the  board 
of  directors.  The  powers  expressly  granted 
are  stated  in  the  8th  section  of  the  national 
bank  act  (Rev.  SUt  i  5136,  17):  A  na- 
tional bank  can  'exercise  by  its  board  of  di- 
rectors, or  duly  authorized  officers  or  agents, 
subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
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of  banking,  by  discounting  and  nc^tiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt ;  by  receiving  de- 
posits; by  buying  and  selling  exchange,  coin, 
and  bullion;  by  loaning  money  on  personal 
security;  and  by  obtaining,  issuing,  and  cir- 
culating notes.'  The  power  to  borrow  money 
or  to  give  notes  is  not  expressly  given  by  the 
act.  The  business  of  the  bank  is  to  lend, 
not  to  borrow;  to  discount  tlie  notes  of  oth- 
ers, not  to  get  its  own  notes  discounted. 
Still,  as  was  said  by  this  court  in  the  case  of 
First  Nat.  Bank  v.  National  Exeh.  Bank,  92 
U.  S.  122, 127, 23  h.  ed.  679, 681,  'authority  ia 
thus  given  in  the  act  to  transact  such  a  bank- 
ing business  as  is  specified,  and  all  incidental 
powers  necessary  to  carry  it  on  are  granted. 
These  powers  are  such  as  are  required  to 
meet  all  legitimate  demands  of  the  author- 
ized business,  and  to  enable  a  bank  to  oon- 
duct  its  affairs,  within  the  general  scope  of 
its  charter,  safely  and  prudently.  This  nec- 
essarily implies  the  right  of  a  bank  to  incur 
liabilities  in  the  regular  course  of  its  buri- 
ness,  as  well  as  to  become  the  creditor  of 
others.'  Nor  do  we  doubt  that  a  btok,  in 
certain  circumstances,  may  become  a  tem- 
porary borrower  of  money.  Yet  such  tranv- 
actions  would  be  so  much  out  of  the  course 
of  ordinary  and  I^itimate  banVSng  as  to  re- 
quire those  making  the  loan  to  see  to  it  that 
the  officer  or  agent  acting  *for  the  btuik  had[6S7] 
special  authority  to  borrow  money.  Even, 
therefore,  if  it  be  conceded  that  it  was  within 
the  power  of  the  board  of  directors  of  the  n- 
delity  National  Bank  to  borrow  $200,000  on 
time,  it  is  yet  obvious  that  the  vice  presi- 
dent, however  general  his  powers,  could  not 
exercise  such  a  power  unless  specially  au- 
thorized so  to  do,  and  it  is  equally  obvious 
that  persons  dealing  with  Uie  bank  are 
presumed  to  know  the  extent  of  the 
general  powers  of  the  officers.  Without 
pursuing  this  part  of  the  subject  further, 
we  think  it  evident  that  Harper  had  no  au- 
thority to  borrow  this  money,  and  that  the 
bank  cannot  be  held  for  his  engagements, 
even  if  made  in  behalf  of  the  buik,  nnleM 
ratification  on  the  part  of  the  bank  be 
shown." 

In  the  view  we  take  of  the  present  case  it 
is  not  necessary  to  extend  this  opinion  by  a 
review  of  the  numerous  authorities  which, 
it  is  contended,  support  the  general  propo- 
sition that  a  national  bank  is  entitled  under 
the  law  of  its  creation  and  in  the  conduct  of 
its  business  to  borrow  money,  and  that  the 
lender  is  not  obliged  to  show  that  the  oiBear 
or  a^nt  acting  for  the  bank  had  special  au- 
thority to  n^tiate  the  loan.  If  the  present 
case  depended  upon  that  question  it  might 
be  necessary  to  consider  whether  the  lan- 
guage in  Western  Nat.  Bank  v.  Artmtronf 
required  modification. 

It  may  be  well,  however,  to  observe 
that  this  court,  in  Auten  v.  United  State* 
Nat.  Bank,  174  U.  S.  126,  141,  14S, 
43  L.  ed.  920,  926,  027,  10  Sup.  Ct 
Rep.  628,  635.  held  that  the  borrowing 
of  money  was  not  out  of  the  usual  eoorae  of 
banking  business.  We  said:  "A  power  so 
useful  cannot  be  said  to  be  Hlegitiinate,  and 
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declared  aa  a  matter  of  law  to  be  ont  of  the 
usual  course  of  business,  and  to  charge 
everybody  connected  with  it  with  knowledge 
that  it  may  be  in  excess  of  authority,  it 
would  seem,  if  doubtful  at  all,  more  like  a 
question  of  fact,  to  be  resolved  in  the  partic- 
ular case  by  the  usage  of  the  parties  or  the 
usage  of  communities."  It  is  important  al- 
so to  observe  that  the  court  said  that  West- 
ern Nat.  Bank  t.  Armstrong  was  not  to  be 
regarded  as  an  adjudication  to  the  contrary. 
We  may  further  observe  that  the  last- 
named  case  differs  from  the  present  case  in 
many  important  particulars. 
[628]  "In  Western  Nat.  Bank  r.  Armstrong  the 
defendant  bank  did  not  receive  or  get  the 
benefit  of  the  money  allied  to  have  been 
loaned  to' it  at  the  instance  of  its  vice  presi- 
dent. Tliis  court  took  care  in  that  case  to 
say  that  it  did  "not  appear  that  the  bank 
ever  got  a  pennT  of  the  borrowed  money  or 
any  benefit  or  advantage  whatever  by  reason 
of  the  transaction." 

In  the  present  case  it  appears  that  the  fol- 
lowing letter,  under  date  of  February  28th, 
1887,  and  signed  by  £•  L-  Harper  as  vice 

S resident  of  the  Fidelity  Bawi,  was  ad- 
ressed  to  the  cashier  of  the  Chemical  Bank: 
"Enclosed  herewith  we  hand  you  for  credit 
our  certificate  of  deposit  No.  345  for  $300,- 
000,  with  bills  as  collateral,  as  follows: 
[Here  was  given  a  list  of  twenty-seven 
notes.]  We  desire  to  keep  a  large  reserve 
with  you,  and  we  trust  you  will  make  the 
rate  as  low  as  you  proposed  some  time  since. 
Please  place  the  amount  to  our  credit  and 
advise  the  rate."  This  letter  having  been 
received  by  the  Chemical  Bank,  its  cashier 
wrote  to  the  cashier  of  the  Fidelity  Bank 
under  date  of  March  2,  1887 :  "Your  favor 
of  the  28th  inst.  has  been  received.  We  cred- 
it Fidelity  National  Bank  $300,000,  and 
shall  be  considerate  as  to  the  rate  of  interest 
when  the  loan  is  paid."  Before  this  last  let-' 
ter  could  have  reached  Cincinnati  the  bocric- 
keeper  of  the  Fidelity  Bank,  acting  under 
instructions  from  Harper,  credited  him  per- 
sonally on  the  books  of  that  bank  with  $300,- 
000.  But  the  credit  of  $300,000  given 
to  the  Fidelity  Bank  on  the  books  of 
the  Chemical  Bank  remained  unaltered, 
and  that  amount  was  drawn  from  the  latter 
bank  in  the  ordinary  course  of  business  on 
the  authorized  diecks  of  the  Fidelity  Bank 
and  went  to  discharge  its  legal  obligations. 
And  it  may  be  added  that  the  Fidelity  Bank 
had  notice  of  the  above  credit  in  its  favor; 
for,  besides  other  evidence,  it  was  shown  that 
in  the  monthly  statement  sent  by  the  Chem- 
ical Bank  to  the  Fidelity  Bank  covering  the 
transactions  of  March,  1887,  there  appeared 
under  the  date  of  March  2d  a  credit  to  the 
Fidelity  Bank  am  follows:  "Tern,  loan, 
$300,000." 

We  have  then  a  ease  in  which  a  national 
bank  having  used  in  its  business  money 
which  iti  vice  president  obtained  as  a  loan 
to  it  from  anotner  national  bank  deniea  all 
(689]liability  to  'account  for  the  same  upon  the 
ground  that  the  loan  was  not  negotiated  by 
it  or  by  its  direction,  as  well  as  upon  the 
ground  that  it  eould  not  itself  have  legally 
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borrowed  the  money  from  the  other  bank. 
Do  the  statutes  relating  to  national  bank- 
ing associations  require  that  such  a  defense 
be  sustained  T  This  question  is  recognized 
by  thei  court  as  one  of  great  importance,  and 
has  received  careful  consideration  in  the 
light  of  the  adjudeed  cases.  We  proceed  to 
the  examination  of  those  cases. 

In  Merchants'  Nat.  Bank  v.  Btate  Nat. 
Bank.  10  Wall.  604,  644, 19  L.  ed.  1008, 1028. 
in  wbieh  one  of  the  questions  was  as  to  the 
liability  of  a  bank  on  account  of  certain  cer- 
tificates issued  by  its  cashier  and  of  certain 
purchases  of  gold  made  by  him,  the  court 
said  that  if  the  certificates  and  the  gold  ac- 
tually went  into  the  bank  which  the  cashier 
assumed  to  represent,  then  the  btuik  was  li- 
able for  money  had  and  received,  what- 
ever may  have  been  the  defect  in  the  au- 
thority of  the  cashier  to  make  the  purchase. 

In  Uarsh  v.  Fulton  County,  10  Wall.  676, 
684,  19  L.  ed.  1040,  1043,  it  was  held  that 
"the  obligation  to  do  justice  rests  upon  all 
persons,  natural  and  artificial,  and  if  a 
county  obtains  the  money  or  property  of  oth- 
ers without  authority,  Uie  law,  independent 
of  any  statute,  will  compel  restitution  or 
oompensation." 

In  United  States  ▼.  State  Hat.  Bank,  96 
U.  S.  30,  36,  24  L.  ed.  647,  648,  which  were 
actions  brought  in  the  court  of  claims 
against  the  United  States  to  recover  the 
amount  of  certain  gold  certificates  de- 
posited in  the  subtreasury  at  Boston  and 
forwarded,  after  being  canceled,  to  the 
treasurer  of  the  United  States,  and  in  which 
transactions  fraud  was  imputed  to  the 
cashier  of  the  subtreasury  at  Boston,  this 
court  said:  "In  these  cases,  and  many  oth- 
ers that  might  be  cited,  the  rules  of  law  ap- 
plicable to  individuals  were  applied  to  the 
United  States.  Here  the  basis  of  the  liabil- 
ity insisted  upon  is  an  implied  contract  by 
which  they  might  well  become  bound  in  vir- 
tue of  their  corporate  character.  Their 
sovereignty  is  in  no  wise  involved.  .  .  . 
Surely  it  ought  to  require  neitiier  argument 
nor  authority  to  support  the  proposition 
that,  where  the  money  or  property  of  an  in- 
nocent person  has  gone  into  the  coffers  of  the 
'nation  by  means  of  a  fraud  to  which  its[630] 
agent  was  a  party,  such  money  or  property 
cannot  be  held  by  the  United  States  against 
the  claim  of  the  wronged  or  injured  party. 
The  agent  was  agent  for  no  such  purpose. 
His  doings  were  vitiated  by  the  underlying 
dishonesty,  and  could  confer  no  rights  upon 
his  principal." 

The  rule  was  illustrated  in  Louisiana  t. 
Wood,  102  U.  S.  294, 26  L.  ed.  168,  which  was 
an  action  against  a  municipal  corporation  to 
compel  it  to  repay  money  reeeived  and  paid 
into  its  treasury  on  account  of  bonds  sold 
by  it,  but  which  it  had  issued  without  au- 
thority of  law.  This  court  hdd  that  the  law 
impli^  from  what  was  done  a  contract  that 
the  city  would  return  the  money  paid  to  it 
by  mistake.  To  the  same  effect  is  Chapman 
y.  Douglas  County,  107  U.  S.  348,  366,  27 
L.  ed.  378,  381,  2  Sup.  Ct  Rep.   62  et  seq. 

In  Parkershurg  v.  Brown,  106  U.  S.  487, 
603, 27  L.  ed.  238,  246, 1  Sup.  Ct  Bep.  442,  it 
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appeared  that  the  city  of  Parkerabarg,  West 
Virginia,  pursuant  to  an  act  of  the  I^is- 
lature  of  that  state,  issued  its  bonds  to  be 
loaned  to  persons  engaged  in  manufacturing 
and  to  be  secured  by  deed  of  trust  or  mort- 
gage on  real  estate.  The  bonds  were  held  to 
be  void  under  the  principles  annonnoed  in 
Oitisen^  8av.  d  Loan  A9S0.  T.  Topeka,  20 
Wall.  656,  22  L.  ed.  455,  and  the  question 
aA>se  whether  the  city  was  bound  to  account 
for  the  property  conveyed  to  it  in  trust  to 
secure  bonds  so  issued  and  loaned  to  persons 
engaged  in  manufacturing.  This  court  said: 
">iotwithstanding  the  invalidity  of  the 
bonds  and  of  the  trust,  the  O'Briens  hod  a 
right  to  reclaim  the  property  and  to  call  on 
the  city  to  account  for  it.  The  enforcement 
of  such  right  is  not  in  affirmance  of  the  ille- 
gal contract,  but  is  in  disaffirmance  of  it, 
and  seeks  to  prevent  the  city  from  retaining 
the  benefit  which  it  has  derived  from  the  un- 
lawful act  2  Com.  Cont  109.  There  was 
no  illegality  in  the  mere  putting  of  the  prop- 
erty by  the  O'Briens  in  the  hands  of  the  city. 
To  deny  a  remedy  to  reclaim  it  is  to  give  ef- 
fect to  the  illegal  contract.  The  illegality 
of  that  contract  does  not  arise  from  any 
moral  turpitude.  The  property  was  trans- 
ferred under  a  contract  which  was  merely 
malum  prohibitum,  and  where  the  city  was 
the  principal  offender.  In  such  a  case  the 
party  receiving  may  be  made  to  refund  to 
«Sl]the  person  from  whom  it  has  received  'prop- 
erty for  the  unauthorized  purpose,  the  value 
of  that  which  it  has  actually  received. 
White  ▼.  Franklin  Bank,  22  Pick.  181 ;  Mor- 
vitte  v.  American  Tract  8oc.  123  Mass.  129, 
25  Am.  Bep.  40;  Davia  v.  Old  Colony  R.  Co. 
131  Mass.  258,  275,  41  Am.  Bep.  221,  and 
eases  there  cited." 

In  Read  v.  Plattsmouth,  107  U.  S.  568, 
675,  27  L.  ed.  414,  417,  2  Sup.  Ct.  Bep.  208, 
214,  where  the  question  was  as  to  the  validity 
of  bonds  issued  by  a  municipal  corporation, 
the  coart  said:  "In  the  present  case  the 
statute  in  question  does  not  impose  upon  the 
city  of  Plattsmouth,  by  an  arbitraiy  act,  a 
burden  without  consent  and  consideration. 
On  the  contrary,  upon  the  supposition  that 
the  bonds  issued,  as  to  the  excess  over  $16,- 
000,  were  void,  because  unauthorized,  the 
city  of  Plattsmouth  received  the  money  of 
the  plaintiff  in  error,  and  applied  it  to  the 
purpose  intended,  of  building  a  schoolhouse 
on  property  the  title  to  which  is  confirmed 
to  it  by  the  very  statute  now  claimed  to  be 
unconstitutional,  and  an  obligation  to  re- 
store the  value  tjins  received,  kept,  and  used 
immediately  arose." 

A  case  aptly  illustrating  the  principle  ad- 
verted to  is  Logan  County  Nat.  Bank  v. 
Toumaend,  130  U.  8.  67,  74,  78,  35  L.  ed.  107, 
110, 112, 11  Sup.  Ct  Bep.  496,  499,  600.  The 
facts  in  that  case  were  these:  Townsend,  it 
was  alleged,  sold  to  the  Logan  County  Na- 
tional Bank,  through  its  cadiier,  bonds  of  a 
railroad  corporation  in  consideration  of  a 
named  sum  and  the  agreement  of  the  bank 
that  it  would,  upon  his  demand,  replace  the 
bonds  to  him  at  the  same  price  or  less.  The 
bank  refoaed  to  comply  with  the  agreement  | 
to  replaoe  the  bonds,  and  Townsend  sued  to 
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recover  from  it  the  damages  sostained  by 
him,  to  wit,  the  difference  between  the  prioa 
paid  by  the  bank  and  the  value  of  the  bonds. 
The  bank,  in  its  defense,  denied  that  it  had 
any  connection  with  the  transaction  betwwii 
Townsendand  its  cashier  otherwise  than  that 
the  latter  having  deposited  the  proceeds  in 
the  bank  it  had  paid  them  to  the  plaintiff'. 
Its  principal  defense  was  that  the  cashier 
as  such  had  no  authority  to  make  the  con- 
tract set  out,  and  that  the  defendant  had  it- 
self no  right,  power,  or  authority  to  make  it 
Taking  it  to  be  true,  as  found  by  the  jury, 
that  the  alleged  agreement  was  made  by  the 
cashier  for  the  bajik,  and  not  upon  his  in- 
dividual  account,   and   assuming  from   the 
record  'that  the  bank  held  the  iMnds  at  the(63S] 
time  Townsend  sued,  this  court  sard :     "If  it 
be  assumed,  in  accordance  with  the  bank's 
contention,  that  it  was  without  power  to 
purchase  these  bonds,  to  be  replaced  to  the 
plaintiff  on  demand,  the  question  would  still 
remain  whether,  notwithstanding  the  act  of 
Congress  defining  and  limiting  its  powers,  it 
was  exempt  from  liability  to  uie  plaintiff  for 
the  value  of  the  bonds,  if  it  refused,  upon  de- 
mand, to  replace  or  surrender  them  at  th« 
same  or  a  less  price.    It  would  seem,  upon 
defendant's  theory  of  its  powers,  to  be  too 
clear  to  admit  of  dispute  that  the  act  of  Con- 
gress does  not  give  a  national  bank  an  ab- 
solute right  to  retain  bonds  coming  into  its 
possession   by   purchase  under   a   contract 
which  it  was  without  authority  to  make. 
True,  it  is  not  under  a  duty  to  surrender 
possession  until  reimbursed  Uie  full  amount 
due  it;  it  has  the  right  to  hold  the  bonds  as 
security  for  the  return  of  the  consideration 
paid  for  them ;  but  when  such  amount  is  re- 
turned, or  tendered  back  to  it,  and  the  sur- 
render of  the  bonds  is  demanded,  its  author- 
ity to  retain  them  no  longer  exists.    And 
from  the  time  of  such  demand  and  its  re- 
■fusal  to  return  the  bonds  to  the  vendor  or 
owner,  it  becomes  liable  for  their  value  up- 
on grounds  apart  from  the  contract  under 
which  it  obtained  them.    It  could  not  right- 
fully hold  them  under  or  by  virtue  of  th« 
contract,  and  at  the  same  time  refuse  to  oom- 
ply   with   the  terms  of   purchase.    If   th« 
bank's  want  of  power  under  the  statute  to 
make  such  a  contract  of  purchase  may  b* 
pleaded  in  bar  of  all  claims  against  it  based 
upon  the  contract, — and  we  are  assuming, 
for  the  purposes  of  this  case,  that  it  may  be, 
— it  is  bound  upon  demand,  accompanied  by 
a  tender  back  of  the  price  paid,  to  surrender 
the  bonds  to  its  vendor.    The  bank,  in  this 
case,  insisting  that  it  obtained  the  bonds  of 
the  plaintiff  in  violation  of  the  act  of  Con- 
gress, is  bound,  upon  being  made  whole,  to 
return  them  to  him.     No  exempUon  or  im- 
miinity  from  this  principle  of  right  and  du^ 
is    given    by    the    national    banking    act" 
Again:     "Our   conclusion   upon   the   whole 
case,  so  far  as  the  questions  arisins  in  it  may 
be  reviewed  by  this  court,  is,  Uiat  if  the 
bank  had  no  authority  to  purchase  the  lionds 

in  question,  it  is  yet  not  exempt,  by  reason 

of  anything  'in  the   national   banking  act,[6S9) 
from  liability  to  the  plaintiff  for  the  oiffer- 
ence  between  the  price  it  paid  for  them  and 
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tbeir  Talue  at  the  time  it  refused,  upon 
plaintiff's  demand,  to  comply  with  the  con- 
tract made  by  it  for  their  purchase  and  held 
onto  the  bonds." 

In  Central  Transp.  Co.  v.  Pullman'*  Pal- 
aee  Car  Co.  139  U.  ^.  24,  60,  35  L.  ed.  65.  68, 
11  Sup.  Ct  Rep.  478,  488,  which  involved 
the  validity  of  a  certain  contract  whereby 
one  corporation  leased  and  transferred  all 
its  cars,  contract  rights,  and  personal  prop- 
erty to  another  corporation,  and  which  lease 
was  held  to  be  void,  this  court  said:  "A 
contract  ultra  vires  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its 
creating,  is  incapable  of  making  it,  the  courts, 
while  refusing  to  maintain  any  action  upon 
the  unlawful  contract,  have  always  striven 
to  do  justice  between  the  parties,  so  far  as 
could  be  done  consistently  with  adherence  to 
law,  by  permitting  property  or  money, 
parted  with  on  the  faith  of  the  unlawful  con- 
tract, to  be  recovered  back,  or  compensation 
to  be  made  for  it.  In  such  case,  however, 
the  action  is  not  maintained  upon  the  un- 
lawful contrac^  nor  according  to  its  terms; 
but  on  an  implied  contract  of  the  defendant 
to  return,  or,  failing  to  do  that,  to  make 
compensation  for,  property  or  money  which 
it  has  no  right  to  retain.  To  maintain  such 
an  action  is  not  to  afSrm,  but  to  disaffirm, 
the  unlawful  contract."  This  principle  was 
recognized  and  enforced  in  Pulhnan'a  Palace 
Car  Co.  V.  Central  Tranep.  Co.  171  U.  8.  138, 
161,  43  L.  ed.  108,  114,  18  Sup.  Ct.  Rep.  808, 
813,  in  which  it  was  said:  "The  right  to  a 
recovery  of  the  property  transferred  under 
an  illegal  contract  is  founded  upon  the  im- 
plied promise  to  return  or  make  compensa- 
tion for  it." 

In  Dittey  v.  Dominion  Nat.  Bank,  43  U. 
-  8.  App.  613,  616,  75  Fed.  Rep.  769,  771,  22  C. 
0.  A.  376,  377,  which  was  an  action  against 
a  receiver  of  a  national  bank  to  recover  the 
amoumt  of  a  loan  made  by  its  president  with- 
out the  knowledge  of  the  directors  and  for 
which  he  gave  the  note  of  the  bank, — the  ob- 
ject of  the  transaction  being  to  cover  up  cer- 
tain frauds  of  the  president, — the  court, 
speaking  by  Judge  Taft,  said:  "In  our 
opinion,  even  if  the  president  may  not  have 
had  authority  to  effect  the  loan,  yet  when  he, 
in  order  to  conceal  his  previous  embezzle- 
[634]ment,  'deposited  the  sum  to  the  credit  of  the 
Citizens'  Bank  with  its  reserve  agent  in  New 
York,  and  it  was  checked  out  for  the  benefit 
of  the  bank,  the  bank  and  its  board  of  di- 
rectors were  affected  with  the  knowledge 
which  Overman  as  its  president  had  of  the 
receipt  of  the  moneys.  Having  received  the 
benefit  through  an  agent,  it  is  affected  with 
the  burden  of  the  notice  which  that  agent  had 
of  its  reception,  and  therefore  it  became  li- 
able for  money  had  and  received  to  its  use 
from  the  Dominion  Bank.  We  think  the 
same  principle  applicable  in  this  case  which 
was  applied  in  tiie  ease  of  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass. 
268,  17  K.  E.  496.  In  that  case  the  treas- 
urer of  two  corporations  was  a  defaulter  in 
both  positions.  The  defalcations  were  of 
long  standing,  and  to  avoid  discovery  at  the 
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annual  settlement  of  one  company  he  drew 
checks  of  the  other  and  deposited  them  to  the 
credit  of  the  one  company  in  bank.  The 
question  was  whether  the  company  whose 
bank  account  had  been  swelled  by  the  checks 
of  the  other  was  a  debtor  to  the  other  for 
the  deposits  thus  made  by  the  common  treas- 
urer. It  was  held  that  the  company  receiv- 
ing the  money,  having  received  it  through 
the  sole  agency  of  the  man  who  knew  it  to 
be  stolen,  could  only  take  and  hold  it  with 
the  burden  of  his  knowledge.  So  in  this  case 
the  bank,  having  received  the  money  through 
the  agency  of  its  president,  could  not  retain 
it  wrUiout  assuming  the  burden  of  the  pres- 
iaent's  loiowledge  as  to  how  it  came  to  be 
obtained.  We  do  not  see  that  the  circum- 
stance in  one  case  that  the  treasurer  stole 
the  money,  and  in  the  other  that  the  presi- 
dent obtained  it  on  the  false  representation 
that  he  was  authorized  to  borrow  it  for  his 
bank  makes  any  reasonable  distinction  be- 
tween the  two  cases." 

In  Perkins  v.  Boothhy,  71  Me.  91,  97,  the 
question  was  as  to  the  liability  of  a  joint- 
stock  company  on  account  of  notes  given  by 
its  agent  for  money  loaned  and  which  was 
appropriated  to  the  payment  of  the  com- 
pany's debts.  The  directors  had  no  knowl* 
edge  of  the  loan  or  the  appropriation  of  the 
money,  unless  knowledge  could  be  implied 
from  the  fact  that  those  acts  were  done  by 
the  agent.  The  defense  was  that  the  agent's 
want  of  authority  to  effect  the  loan  relieved 
the  company  'from  responsibility,  not  only[63S] 
on  the  notes,  but  for  any  claim  under  the 
common  counts  for  money  had  and  received. 
After  observing  that  although  the  directors 
upon  receiving  notice  of  the  acts  of  the  agent 
in  terms  repudiated  them,  yet  after  knowl- 
edge of  the  facts  retained  the  benefit  of  the 
loans  effected  and  used  the  money  in  dis> 
charge  of  valid  claims  against  the  company 
which  would  have  been  in  force  except  for 
the  unauthorized  acts  of  the  agent,  the  court 
said:  "'If  liable  in  one  case  why  should 
not  a  corporation  be  always  liable  to  refund 
the  money  or  property  of  a  person  which  it 
has  obtained  improperly  and  without  con- 
sideration, or  if  unable  to  return  it,  to  pay 
for  the  benefit  obtained  thereby  t  To  say 
that  a  corporation  cannot  sue  or  be  sued 
upon  an  ultra  vires  arrangement  is  one 
thing.  To  say  that  it  may  retain  the  pro- 
ceeds thereof  which  have  come  into  its  pos- 
session without  making  any  compensation 
whatever  to  the  person  from  whom  it  has  ob- 
tained them,  is  something  very  different,  and 
savors  very  much  of  an  inducement  to  fraud.' 
Green's  Brice's  Ultra  Vires,  618.  The  ques- 
tion whether,  upon  reason  and  authority,  the 
application  of  this  principle  should  be  ex- 
tended to  municipal  corporations,  or 
whether,  on  the  contrary,  the  purposes  for 
which  such  bodies  are  organized,  the  limited 
powers  conferred  upon  them,  as  well  as  con- 
siderations of  public  policy  and  safety,  may 
remove  them  from  such  liability,  is  one  of 
grreat  importance.  It  does  not  arise  in  this 
case." 

In  Bank  of  Lakin  r.  National  Bank,  5T 
Kan.  183,  46  Pac.  687,  a  bank  was  held  lia- 
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ble  for  the  amount  of  certain  notes  executed 
in  ita  name  by  its  cashier  without  its  author- 
ity, but  the  proceeds  of  which  were  recMved 
by  the  banlc,  the  court  saying  that  "a  princi- 
pal cannot  receiye  the  b^ients  of  a  transac- 
tion and  at  the  same  time  deny  the  author- 
ity of  the  agent  by  whom  it  was  consum- 
mated." 

Without  further  citation  of  cases  we  ad- 
judge, both  upon  principle  and  authority, 
that  as  the  money  of  the  Chemical  Bank  was 
obtained  under  a  loan  n^otiated  by  the  vice 
president  of  the  Fidelity  Bank  who  assumed 
to  represent  it  in  the  transaction,  and  as  the 
Fidelity  Bank  used  the  money  so  obtained  in 
its  banking  business  and  for  its  own  benefit, 

(096]the  'latter  bank,  having  enjoyed  the  fruits  of 
the  transaction,  cannot  avoid  accountability 
to  the  New  York  bank,  even  if  it  were  true, 
as  contended,  that  the  Fidelity  Bank  could 
not  consistently  with  the  law  of  its  creation 
have  itself  borrowed  the  money.  When,  as 
the  result  of  its  arrangement  with  Harper 
as  vice  president,  the  Chemical  Bank  credited 
the  Fidelity  Bank  on  its  books  with  the  sum 
of  $300,000  the  former  thereby  undertook 
to  pay  Uie  checks  of  the  latter  to  the  extent 
of  that  credit.  And,  as  already  stated,  that 
credit  was  fully  exhausted  by  the  payment 
of  the  checks  of  the  Fidelity  Bank  drawn  in 
the  ordinary  course  of  its  business.  If  the 
latter  bank  in  this  way  used  the  money  ob- 
tained from  the  Chemical  Bank,  it  is  under 
an  implied  obligation  to  pay  it  back  or  ac- 
count for  it  to  the  New  York  bank.  It  can- 
not escape  liability  on  the  ground  merely 
that  it  was  not  permitted  by  its  charter  to 
obtain  money  from  another  bank.  Suppose 
the  Fidelity  Bank  by  its  check  upon  the 
Chemical  Bank  had  drawn  the  whole  $300,- 
000  at  one  time,  and  now  had  the  money  in 
its  possession  unused!  It  would  not  be  al- 
lowed to  hold  the  money,  even  if  it  were  with- 
out power  under  ita  charter  to  have  borrowed 
it  from  the  Chemical  Bank  for  use  in  its 
business.  Or  suppose  a  national  bank,  in 
violation  of  the  act  of  Congress,  takes  aa  se- 
curity for  a  loan  made  by  it  a  deed  of  truat 
of  real  estate,  and  subsequently  causes  the 
property  to  be  sold  and  the  proceeds  applied 
in  payment  of  its  claim  against  the  borrower, 
a  surplus  being  left  in  its  hands,  which  it 
uses  in  its  busineaa  or  in  discharge  of  its  ob- 
ligationa.  If  sued  by  the  borrower  for  the 
amount  of  such  surplus,  could  the  bank  suc- 
cessfully resist  payment  upon  the  ground 
that  the  statute  forbade  it  to  make  a  loan  of 
money  on  real  estate  security!  Common 
honesty  requires  this  question  to  be  an- 
swered in  the  negative.  But  it  could  not  be 
so  answered  if  it  be  true  that  the  Fidelity 
Bank  could  use  in  its  business  and  for  its 
benefit  money  obtained  by  one  of  its  ofiicers 
from  another  bank  under  the  pretense  of  * 
loan,  and  be  discharged  from  liability  there- 
for upon  the  ground  that  it  oould  not  itself 
have  directly  borrowed  from -the  other  bank 
the  money  so  obtained  and  used.  There  is 
nothing  in  the  acts  of  Congress  authorizing 
or  permitting  a  national  bank  to  appropriate 

(•STj'and  use  the  money  or  property  of  others  for 
it«  benefit  without  liability  for  so  doing.  If 
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the  Fidelity  Bank  did  not  itself  borrow  this 
money  from  the  Chemical  Bank,  although 
the  latter  bank  in  good  faith  believed  Uiat  it 
did,  then  the  crediting  of  the  former  on  tiie 
books  of  the  latter  with  $300,000  was  a  mis- 
take of  which  the  Fidelii^  Bank  waa  not  en- 
titled  in  equity  and  good  conscience  to  taka 
advantage,  and  from  which  it  should  not  be 
permitted  to  derive  profit  to  the  prejudice  of 
the  other  bank.  So,  if  the  Fidelity  Bank 
took  the  benefit  of  Uiat  credit  with  knowl- 
edge of  all  the  facts,  then  ita  defense  is  with- 
out  excuse  and  immoral.  If  it  innocently 
availed  itself  of  that  credit  without  knowl- 
edge of  the  facts,  the  principles  of  natural 
justice  demand  Uiat  it  be  held  accountable 
for  the  money  of  another  bank  which  it  used 
in  ita  business  without  giving  any  considera- 
tion therefor. 

The  fact  that,  after  the  Fidelity  Bank  had 
been  credited  on  the  books  of  the  Chemical 
Bank  with  the  $300,000,  Harper  fraudulently 
caused  himself  to  be  credited  on  the  books  of 
the  Fidelity  Bank  with  a  like  sum,  is  a  mat- 
ter with  which  the  Chemical  Bank  had  no 
connection,  and  cannot  affect  ita  right  to  de- 
mand a  return  of  the  money  which  went  (as 
the  Chemical  Bank  in  good  faith  supposed  it 
would)  into  the  treasury  of  the  Fideli^ 
Bank,  and  was  by  it  used  in  meeting  its  cur- 
rent obligations.  The  dishonesty  of  Harper 
in  his  management  of  the  affairs  of  the  Fi- 
delity Bank  did  not  discharge  that  bank 
from  the  obligation  under  which  it  came  by 
using  in  its  business  the  money  obtained  by 
its  vice  president  under  the  guise  of  a  loan 
to  the  bank. 

It  is  no  defense  to  the  claim  of  the  Chemi- 
cal Bank  to  say  that  the  directors  of  the 
Fidelity  Bank  were  unaware  of  the  fraudu- 
lent acts  of  Harper.  We  do  not  rest  our  con- 
clusion in  the  present  case  upon  any  ques- 
tion as  to  diligence  or  want  of  diligence  upon 
the  part  of  directors.  We  rest  it  upon  the 
fact,  and  the  implied  obligation  arising 
therefrom,  that  the  Fidelity  Bank  used  in 
ita  business  and  for  its  benefit  the  money 
which  the  Chemical  Bank  placed  to  its  cred- 
it in  consequence  of  a  loan  negotiated  by 
Harper  who  assumed  to  represent  it. 

'Independently,  therefore,  of  any  que8tioa[6S9] 
as  to  the  scope  of  the  power  of  a  national 
bank  to  borrow  money  to  be  used  in  its  busi- 
ness, we  hold  that  the  Fidelity  Bank  became 
liable  to  the  Chemical  Bank  by  using  the 
money  obtained  from  the  latter,  under  the 
arrangement  made  by  Harper  in  his  capacity 
as  vice  president;  consequently,  the  decree 
recognizing  the  claim  of  the  Chemical  Bank 
for  the  amount  of  the  loan  of  March,  1887, 
was  right. 

2.  It  is  assigned  for  error  that  the  eoUee- 
tions  from  collaterals  securing  the  alleged 
loan  prior  to  the  declaration  of  dividends  by 
the  receiver  were  not  deducted  from  the 
amount  of  such  loan  in  determining  the  sum 
upon  which  dividends  should  be  paid  to  the 
Chemical  Bank,  and  that  the  Chemical  Bank 
waa  not  required  first  to  exhaust  its  collat- 
eral security  and  apply  the  proceeds  on  its 
claim  before  proving  it  against  the  receiver 
for  dividends. 
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This  assignment  of  error  was  prepared  by 
counsel  prior  to  the  decision  of  wiis  court  in 
Uerrill  v.  National  Bank,  173  U.  B.  181, 185, 
146,  147,  43  L.  ed.  640,  642,  646,  10  Sup.  Ct 
Rep.  300,  366,  367,  in  which  case  this  court 
said  that  the  inquiry  on  the  merite  was 
whether  a  secured  creditor  of  an  insolfent 
national  bank  may  prove  and  receive  divi- 
dends upon  the  face  of  his  claim  as  it  stood 
at  the  time  of  the  declaration  of  insolvency, 
without  crediting  either  his  collaterals  or 
collections  made  therefrom  after  such  dec- 
laration, subject  always  to  the  proviso  that 
dividends  must  cease  when  from  them  and 
from  collaterals  realized  the  claim  has  been 
paid  in  full.  It  was  held  that  in  the  dis- 
tribution of  insolvent  estates,  "the  secured 
creditor  is  a  creditor  to  the  full  amount  due 
him  when  the  insolvency  is  declared,  just  as 
much  as  the  unsecured  creditor  is,  and  can- 
not be  subjected  to  a  different  rule.  And  as 
the  basis  on  which  all  creditors  are  to  draw 
dividends  is  the  amount  of  their  claims  at 
the  time  of  the  declaration  of  insolvency,  it 
necessarily  results,  for  the  purpose  of  fixing 
that  basis,  that  it  is  immaterial  what  col- 
lateral any  particular  creditor  may  have. 
The  secured  creditor  cannot  be  charged  with 
the  estimated  value  of  the  collateral,  or  be 
compelled  to  exhaust  it  before  enforcing  his 
direct  remedies  against  the  debtor,  or  to  sur- 
r^girender  it  as  a  condition  thereto,  'though  the 
receiver  may  redeem  or  be  subrogated  as  cir- 
cumstances may  require.  .  .  .  When  secured 
creditors  have  received  payment  in  full,  their 
right  to  dividends  and  their  right  to  retain 
their  securities  cease,  but  collections  there- 
from are  not  otherwise  material.  Insolvency 
gives  unsecured  creditors  no  greater  rights 
than  they  had  before,  though  .through  re- 
demption or  subrogation  or  the  realization 
of  a  surplus  they  may  be  benefited." 

.3.  It  is  also  insisted  that  the  Chemical 
Bank  should  have  been  required  to  deduct 
from  its  claim  the  amount,  principal  and  in- 
terest, of  the  note  for  $25,000  indorsed  by  J. 
V.  Lewis,  who,  it  is  alleged,  was  released  be- 
cause of  its  failure  to  take  the  steps  required 
by  the  rules  of  commercial  law  in  order  to 
charge  him  as  indorser.  Upon  this  point 
the  circuit  court  of  appeals,-  upon  the  first 
hearing  of  this  case,  said :  "Our  conclusion 
upon  this  main  question  in  the  case  makes  it 
unnecessary  for  us  to  consider  the  other 
questions  discussed  by  counsel,  which  were 
material  only  in  view  of  the  position  taken 
by  the  court  below  on  the  issue  just  consid- 
ered. If  the  Chemical  Bank  should  receive 
from  dividends  and  collections  payment  of 
debt,  principal  and  interest,  now  owing  to  it 
by  the  Fidelity  Bank,  the  question  would 
arise  whether  it  could  not  properly  be 
charged  with  the  note  for  $25,000  which, 
through  negligence,  it  failed  to  collect  It  is 
quite  clear,  however,  that  dividends  declared 
and  to  be  declared,  together  with  all  collec- 
tions from  collateral,  including  as  such  the 
note  just  referred  to,  will  fall  far  short  of 
paying  the  $300,000  and  interest  due  the 
Chemical  Bank  on  the  original  debt.  The 
question  suggested,  therefore,  does  not  arise 
on  the  facts  of  the  case."  16  U.  S.  App.  465, 
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539,  69  Fed.  Bep.  872,  382,  8  C.  0.  A.  1S5, 
166, 28  L.  R.  A.  231,  238.  We  concur  in  that 
view.      • 

Having  notioed  all  the  questions  that  re- 
quire consideration,  the  decree  below  ia  af- 
grilled* 


*HANCOCE     NATIONAL      BANK,     PI/f.[e40] 
«n  Brr., 

V. 

JONATHAN  W.  FARNUM. 

(See  8.  C.  Beporter's  ed.  «40-«45.) 

Federal  question — judgment  of  other  etate 
against  corporation  binding  on  stookhold- 

er.  ' 

1.  A  contention  that  a  state  court  denies  to  a 
Jadgment  of  another  state  the  effect  to  which 
It  Is  entitled  by  D.  S.  Rev.  Stat,  i  906,  In- 
volves a  Federal  question  for  the  purpose  ot 
a  writ  of  error  from  the  Supreme  Court  of  the 
United  States.    . 

2.  A  Jadgment  against  a  corporation  which  by 
the  laws  of  the  state  In  which  It  Is  rendlred 
Is  binding  on  the  stockholders  must  be  given 
by  a  court  of  another  state  the  same  conclu- 
sive effect  against  a  stockholder  who  Is  sued 
therein ;  and  the  only  defenses  which  he  can 
make  against  It  are  those  which  he  could 
make  In  the  courts  of  the  state  In  which  It 
was  rendered. 

8.  A  Jadgment  of  a  circuit  court  of  the  United 
States  mast  be  given  the  same  effect  In  other 
states  that  It  Is  entitled  to  In  the  state  In 
which  It  Is  reodered,  and  that  Is  the  same  as 
If  It  were  a  Judgment  of  a  state  tribunal  ot 
equal  authority. 

[No.  89.] 

Argued  December  H,  1899.    Decided  March 
12.  1900. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Rhode  Island  to  review  a  deci- 
sion sustaining  a  demurrer  to  a  declaration 
in  an  action  against  a  stockholder  based  on 
a  Judgment  against  the  corporation  in  an- 
other state.    Reversed. 

See  same  case  below,  20  R.  I.  466,  40  Atl. 
341. 

Statement  by  Mr.  Justice  Br«we*t 
*The  facte   of  this   case  are  these:     The[640] 
plaintiff  in  error,  plaintiff  below,  a  creditor  of 


NOTI. — As  to  /nil  faith  and  credit  to  be  given 
to  judtoUa  prooeeMngs  in  oourt*  of  a  sitter 
itate, — see  notes  to  Llndley  v.  O'Reilly  (N.  J.) 
1  L.  B.  A.  79;  Cnrnmlngton  v.  Belchertown 
(Mass.)  4  L.  B.  A.  181 ;  WIese  v.  San  Francisco 
Musical  Fund  Soc.  (Cal.)  7  L.  B.  A.  678 ;  Band 
v.  Hanson  (Mass.)  12  L.  R.  A.  674 ;  and  Mills 
V.  Daryee,  8  L.  ed.  U.  S.  411. 

As  to  conoltuiveneia  ana  effect  of  ludgmentt 
as  beticeen  Federal  and  state  court*, — see  note 
to  Kansas  City,  Ft.  S.  &  M.  B.  Co.  v.  Morgan, 
21  C.  C.  A.  478. 

As  to  furisdiotion  of  federal  over  state 
courts;  necessity  of  Federal  question, — see 
notes  to  Hamblln  v.  Western  Land  Co.  87  L. 
ed.  U.  S.  267,  and  Klpley  v.  Illinois  e»  reU 
Akin,  42  L.  ed.  U.  S.  098. 

As  to  what  is  a  Federal  question;  loheit  ooit- 
sidcred, — see  note  to  Re  Buchanan,  39  L.  ed.  U. 

8-  88*-  .,« 
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the  Cooimonwealtb  Loan  t  Trust  Company,  a 
corporation  duly  ors^nized  under  clie  laws 
of  tlie  state  of  Kansas,  recovered  a  Judgment 
on  iJccember  8,  1893,  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas 
against  the  corporation  for  the  sum  of 
$10,136.70  debt,  and  $28.45  costs  of  suit. 
Thereafter,  on  April  27,  1894,  an  execution 
was  issued  on  the  judgment,  and  after  due 
search  and  diligence  no  property  of  the  cor- 
poration could  be  found  to  be  taken  in  satis- 
faction thereof,  and  it  was  returned  wholly 
unsatisfied.  The  corporation  was  not  a 
railway,  religious,  or  charitable  corporation. 
The  defendant  is  a  stockholder  in  that  cor- 
poration, holding  ten  shares  of  the  capital 
stock  of  the  par  value  of  $100  each,  and  ap- 
pearing aa  such  stockholder  on  the  books  of 
the  corporation.  Setting  forth  these  facts 
with  further  detail  of  the  provisions  of  the 
Kansas  Constitution  and  statutes,  the  plain- 
tiff filed  its  declaration  in  the  common  pleas 
division  of  the  supreme  court  of  Rhode 
Island  to  recover  a  judgment  for  a  sum  equal 
to  ^e  amount  of  defendant's  stock.  To  this 
[641]declaration  a  demurrer  was  filed  *and  sus- 
tained and  judgment  entered  for  the  defend- 
ant (20  R.  I.  466,  40  Atl.  341),  to  reverse 
which  judgment  the  plaintiff  sued  out  this 
.writ  of  error. 

Mr.  William  Reed  Blgelow  argued  the 
cause  and,  with  Messrs.  B.  J.  Jaquith,  Wil- 
liam J.  Cronin,  and  John  E.  Conley,  filed  a 
brief  for  plaintiff  in  error. 

Mr.  Walter  F.  Angell  argued  the  cause 
aad,  with  Messrs.  Stephen  0.  Edwards,  See- 
her  Edwards,  and  Mhert  Gerald,  filed  a  brief 
for  defendant  in  error: 

It  is  only  as  evidence,  and  not  for  all  pur- 
poses, that  judgments  of  a  court  of  another 
state  are  to  have  the  same  effect  which  they 
have  at  home. 

Story,  Confl.  Laws,  S  609;  McElmoyle  v. 
Cohen,  13  Pet.  312,  10  L.  ed.  177  ;  Thompson 
T.  Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S.  265, 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Hunt- 
ington v.  Attrill,  146  U.  S.  657,  36  L.  ed. 
1123,  13  Sup.  Ct.  Rep.  224. 

Accordingly,  no  execution  can  issue  upon 
such  judgments  without  a  new  suit  in  the 
tribunals  of  other  states.  And  they  enjoy 
not  the  right  of  priority  or  privilege  or  lien 
which  they  have  in  the  state  where  they  are 
pronounceid,  but  that  only  which  the  lew 
fori  gives  to  them  by  its  own  laws  in  their 
character  of  foreign  judgments. 

Story,  Confl.  Laws,  {  609;  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897 ;  Wis- 
consin V.  Pelican  Ins.  Co.  127  U.  S.  266,  32 
L.  ed.  239,  8  Sup.  Ct.  Rep.  1370. 

And,  similarly,  a  judgment  against  a  cor- 
poration in  another  state  does  not  have  the 
effect  of  supporting  a  bill  in  equity  against 
stockholders  to  compel  payment  of  their 
stock  subscriptions,  although  it  would  have 
that  effect  in  the  state  where  recovered. 

National  Tube  Works  Co.  v.  Ballou,  146 
U.  S.  617.  36  L.  ed.  1070,  13  Sup.  Ct.  Rep. 
165. 

It  is  hardly  open  to  doubt,  therefore,  that 
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such  a  judgment  does  not  have  the  same  ef> 
feet  which  it  has  at  home  to  the  extent  of 
compelling  the  court  of  anoUier  state,  «•  a 
matter  of  constitutional  obligation,  to  en* 
force  it  against  a  stockholder. 

*Mr.  Justice  Brewer  dellTered  the  4^in-[6«l) 

ion  of  the  court: 

This  case  brings  to  our  consideration  the 
dame  constitutional  and  statutory  provisions 
of  the  state  of  Kansas  which  were  before  us 
in  Whitman  v.  Kational  Bank,  176  U.  S. 
560,  ante,  587,  20  Sup.  Ct.  Rep.  477.  In  that 
case  we  decided  that  a  plaintiff,  after  the  re- 
covery of  a  judgment  against  a  Kansas  cor- 
poration in  the  courts  of  Kansas,  and  the  re- 
turn of  an  execution  unsatisfied,  could  main- 
tain an  action  in  any  court  of  competent 
jurisdiction  against  a  stockholder  of  the  cor- 
poration to  recover  in  satisfaction  of  his 
judgment  an  amount  not  exceeding  the  par 
value  of  the  defendant's  stock,  ft  is  un- 
necessary to  rcdiscuss  the  questions  there 
considered. 

It  remains  to  be  determined  whether  the 
action  of  the  supreme  court  of  Rhode  Island 
in  failing  to  recognize  the  right  which,  in 
the  case  just  referred  to,  we  have  held  that 
the  plaintiff  possessed,  is  one  which  can  be 
revised  by  this  proceeding  in  error.  In  or- 
der to  give  this  court  jurisdiction  of  a  case 
decided  in  the  courto  of  a  state  there  must 
be  some  question  arising  under  the  Constitu- 
tion of  the  United  States;  some  alleged  de- 
nial of  a  right  or  immunity  secured  by  that 
Constitution.  The  plaintiff  says  that  Uie  de- 
cision of  the  supreme  court  of  Rhode  Island 
denied  it  a  right  given  by  S  1,  article  4,  of 
the  Constitution  of  the  United  States,  which 
reads :  "Full  faith  and  credit  shall  be  giTcn 
in  each  'state  to  the  public  acta,  records,  and[649] 
judicial  proceedings  of  every  other  state. 
And  the  Congress  may  by  general  laws  pre- 
scribe the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof,"  and  the  following  statute 
passed  in  pursuance  thereof,  to  wit,  Revised 
Statutes,  8  906: 

"The  acta  of  the  legislature  of  any  state 
or  territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  tjnited  States,  shall  be 
authenticated  by  having  the  seals  of  such 
state,  territory,  or  country  affixed  thereta 
The  records  and  judicial  proceedings  of  the 
courts  of  any  state  or  territory,  or  of  any 
such  country,  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States,  by 
the  attestation  of  the  clerk,  and  the  seal  <d 
the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice, 
or  presiding  magistrate,  that  the  said  at- 
testation is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  so  authen- 
ticated, shall  have  such  fai&  and  credit 
given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage 
in  the  eourta  of  the  state  from  which  they 
are  taken." 

The  plaintiff's  contention  that  these  Fed- 
eral provisions  required  a  decision  different 
from  that  made  by  the  state  court  was  dis- 
tinctly presented   and   ruled   against.    The 
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jurisdiction,  therefore,  of  this  court,  is  dear. 
It  may  examine  and  inquire  whether  any 
right  secured  by  these  provisions  was  denied 
by  the  state  court,  though  if  it  finds  that  no 
such  right  was  denied,  the  judgment  will 
have  to  be  affirmed,  no  matter  what  may  be 
the  opinion  of  this  court  as  to  the  correctness 
of  the  ruling  as  a  question  of  general  law. 

The  Constitution  declares  that  full  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,  and  that  Congress 
may  not  only  prescribe  the  mode  of  authen- 
tication, but  also  the  effect  thereof.  Section 
005  prescribes  such  mode,  and  adds  that  the 
"records  and  judicial  proceedings,  so  au- 
thenticated, shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they 
are  taken."  Such  is  the  congressional  dec- 
[643]laration  *of  the  effect  to  be  given  to  the 
records  and  judicial  proceedings  of  one  state 
in  the  courts  of  every  other  state.  In  other 
words,  the  local  effect  must  be  recognized 
everywhere  through  the  United  States. 

What,  then,  is  the  faith  and  credit  given 
by  law  or  usage  in  the  courts  of  Kansas  to  • 
judgment  against  a  corporation?  What  is 
the  effect  of  such  a  judgment  as  there  estab- 
lished! This  is  a  question  not  answered  by 
referring  to  general  principles  of  law,  by  de- 
termining what  at  common  law  was  the 
significance  and  effect  of  a  judgment,  but 
can  be  answered  only  by  an  examination  of 
the  decisions  of  the  courts  of  Kansas.  The 
law  and  usage  in  Kansas,  prescribed  by  its 
legislature  and  enforced  in  its  courts,  make 
such  a  judgment  not  only  conclusive  as  to 
the  liability  of  the  corporation,  but  also  an 
adjudication  binding  each  stockholder 
therein.  We  do  not  mean  that  it  is  con- 
clusive as  against  any  individual  sued  as  a 
stockholder  that  he  is  one,  or  if  one,  that 
he  has  not  already  discharged  by  payment 
to  some  other  creditor  of  the  corpora- 
tion the  full  measure  of  his  liability,  or 
that  he  has.  not  claims  against  the  cor- 
poration, or  judgments  against  it,  which  he 
may.  in  law  or  equity,  as  any  debtor, 
whether  by  judgment  or  otherwise,  set 
off  against  a  claim  or  judgment,  but  in 
other  respects  it  is  an  adjudication  binding 
him.  He  is  so  far  a  part  of  the  corporation 
that  he  is  represented  by  it  in  the  action 
against  it.  Ball  v.  Beete,  68  Kan.  614,  50 
Pac.  876.  In  that  case  it  was  said,  correct- 
ing an  inference  which  was  sought  to  be 
drawn  from  language  in  the  case  of  HotoeU 
V.  Manglesdorf,  33  Kan.  104,  5  Pac.  750,  in 
respect  to  the  effect  of  a  judgment  against  a 
corporation  (pp.  617,  618,  Pac  p.  876). 

"The  general  holding  in  this  court  has 
been  that  a  judgment  is  final  and  conclusive 
between  the  parties  and  their  privies;  and 
we  think  it  must  be  held  that  every  stock- 
holder in  a  corporation  is  so  far  privy  in 
interest  in  an  action  against  the  corporation 
that  he  is  bound  by  the  judgment  against  it. 
In  the  absence  of  fraud  and  collusion,  the 
judgment  must  be  held  to  be  final  and  con- 
elusive  Eigainst  the  stockholder  if  the  court 
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rendering  it  has  final  jurisdictiou.  As  the 
judgment  waa  valid,  uie  court  committed 
error  in  allowing  the  defendants  to  go  *be-[6M] 
hind  it  and  contest  matters  which  were  con- 
clusively settled  by  the  judgment  against  the 
corporation." 

This  representative  character  of  the  cor- 
poration has  been  affirmed  by  this  court  in 
several  cases.  In  Hawkins  v.  Olenn,  131  U. 
S.  310.  33  L.  ed.  184,  0  Sup.  Ct.  Rep.  730,  it 
was  held  that  "in  the  absence  of  fraud,  stock- 
holders are  bound  by  a  decree  against  their 
corporation  in  respect  to  corporate  matters, 
and  such  a  decree  is  not  open  to  collateral 
attack."  This  was  a  case  in  which  an  as- 
sessment ordered  by  a  court  which  had  juris- 
diction of  the  corporation  was  held  binding 
upon  stockholders  residing  in  another  state; 
and  in  the  opinion,  on  page  320,  L.  ed.  p. 
101,  Sup.  Ct.  Rep.  p.  742,  it  was  said  by 
Chief  Justice  Fuller: 

"A  stockholder  is  so  far  an  integral  part 
of  the  corporation  that,  in  the  view  of  the 
law,  he  is  privy  to  the  proceedings  touching 
the  body  of  which  be  is  a  member."    . 

See  also  Glenn  v.  Liggett,  135  U.  S.  633, 
34  L.  ed.  264,  10  Sup.  Ct.  Rep.  867;  Oreat 
Western  Teleg.  Co.  v.  Furdy,  162  U.  S.  320, 
337,  40  L.  ed.  980,  990,  16  Sup.  Ct.  Rep.  810. 

Now,  as  the  judgment  rendered  in  the 
Kansas  court  is  in  that  state  not  only  con- 
clusive against  the  corporation,  but  also 
binding  upon  the  stockholder,  it  must,  in  or- 
der to  have  the  same  force  and  effect  in  other 
states  of  the  Union,  be  adjudged  in  their 
courts  to  be  binding  upon  him,  and  the  only 
defenses  which  he  can  nuUce  against  it  are 
those  which  he  could  make  in  the  courts  of 
Kansas.  The  question  to  be  determined  in 
this  case  was  not  what  credit  and  effect  are 
given  in  an  action  against  a  stockholder  in 
the  courts  of  Rhode  Island  to  a  judgment  in 
those  courts  against  the  corporation  of  which 
he  is  a  stockholder,  but  what  credit  and  ef- 
fect are  given  in  the  courts  of  Kansas  in  a 
like  action  to  a  similar  judgment  there  ren- 
dered. Thus  and  thus  only  can  the  full  faith 
and  credit  prescribed  by  the  Constitution  of 
the  United  States  and  the  act  of  Congress 
bo  86  cured 

In  Crapo  v.  Kelly,  16  Wall.  610,  610,  21 
L.  ed.  430,  434,  referring  to  the  statute  of 
Congress  respecting  the  authentication  of 
records,  it  was  said : 

"Under  this  statute  it  has  been  held  in 
this  court,  from  an  early  day,  that  the  faith 
and  credit  spoken  of  are  not  limited  to  the 
form  of  the  record,  and  are  not  satisfied  by 
its  admission  'as  a  record.  It  ii  held  that[646] 
the  same  effect  is  to  be  given  to  the  record 
in  the  courts  of  the  state  where  produced,  as 
in  the  courts  of  the  state  from  which  it  is 
taken." 

The  fact  that  this  judgment  was  rendered 
in  a  court  of  the  United  States,  sitting 
within  the  state  of  Kansas,  instead  of  one  of 
the  state  courts,  is  immaterial;  for,  as  said 
in  Crescent  City  L.  8.  L.  <C  8.  H.  Co.  v. 
Butchers'  Union  8.  H.  <£  L.  8.  L.  Co.  120  U. 
S.  141,  147, 30«L.  ed.  614, 617, 7  Sup.  Ct  Rep. 
472,  476,  citing  Dupas$eur  ▼.  Rochereau,  21 
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^all.  180.  135,  22  L.  ed.  S88,  590;  Embry  t. 
Palmer,  107  U.  8.  3,  27  L.  «d.  346,  2  Sup.  Ct. 
Kep.  '25: 

"It  may  be  conceded,  then,  that  the  judg- 
ments and  decrees  of  the  circuit  court  of  the 
United  States,  sitting  in  a  particular  state, 
in  the  courts  of  that  state,  are  to  be  accorded 
such  effect,  and  such  effect  only,  as  would 
be  accorded  in  similar  circumstances  to  the 
judgments  and  decrees  of  a  state  tribunal  of 
equal  authority." 

See  also  Metoalf  v.  Watertoim,  153  U.  S. 
671-676,  38  L.  ed.  861-863,  14  Sup.  Ct  Rep. 
947;  Pittsburgh,  C.  C.  d  8t.  L.  B.  Co.  v. 
Long  Island  Loan  <£  T.  Co.  172  U.  S.  493,  43 
L.  ed.  528,  19  Sup.  Ct.  Rep.  238. 

We  are  of  the  opinion,  therefore,  that  the 
supreme  court  of  Rhode  Island  has  failed  to 
give  to  the  judgment  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kansaq 
that  force  and  effect  which  it  has  within  the 
limits  of  the  state  ot  Kansas,  and  that  the 
failure  so  to  do  is  an  error  available  in  this 
oonrt.  The  judgment  of  the  supreme  court 
of  Rhode  Island  must  therefore  be  reversed, 
and  the  ease  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  herein 
expressed. 

Mr.  Justice  PeeUtsai  dissents. 


[•Ml*  ILLINOIS   CENTRAL  RAILROAD  COM- 
PANY, Plff.  in  Brr., 

V. 

CITY  OP  CHICAGO. 

(See  8.  C.  Beporter's  ed.  64»-«6T.) 

Federal  question — as  to  impairing  obligation 
of  oontraot — right  of  railroad  oompany  to 
fill  in  and  use  stihmerged  lands  on  lake 
front— condition  as  to  consent  of  oity  coun- 
cil— effect  of  enlarging  city — oontinuanee 
of  coridition. 

1.  Tbe  qnestloD  whether  the  right  of  a  rail- 
road company  to  enter  upon,  take,  and  use 
"lands,  streams,  and  materials  of  every  kind 
(or  the  complete  operation  of  the  road"  li  Im- 
paired by  a  statute  and  ordinance  prohibiting 
any  encroachment  upon  or  obstruction  In  the 


NOTB. — A.S  to  title  to  land  under  toater, — see 
note  to  Goff  v.  Congle  (Hleh.)  42  I,.  B.  A.  161. 

A.t  to  ouBnerihip  of  bed*  of  takes  and  ponds, 
— see  note  to  Ooavemenr  v.  National  Ice  Ca 
(N.  Y.)   18  L.  R.  A.  695. 

As  to  right  to  oonstruot  piers,  wharves,  etc, 
— see  notes  to  Miller  v.  Uendenhall  (Hlnn.> 
8  L.  B.  A.  89 ;  Bastings  v.  Ortmibaw  (Maaa.) 
U  L.  B.  A.  617 ;  Blaenbaeh  t.  Hatfield  (Wash.) 
12  L.  B.  A.  632,  and  Madlion  v.  Mayers  (Wla) 
40  L.  B.  A.  686. 

As  to  eonstruction  of  corporate  franctiise, — 
■ee  note  to  People  r.  North  Blver  Sugar  Bel 
Co.  (N.  Y.)  »  L.  B.  A.  83. 

As  to  furtsdietton  of  Federal  over  state 
eowrts;  neoessitii  of  Federal  question, — sev 
notes  to  Bamolln  r.  Western  Land  Co.  87  U 
ed.  n.  8.  267.  and  Klpley  v.  Illinois  ea  rel. 
Akin,  43  L.  ed.  V.  S.  098. 

As  to  wAat  <«  •  Federal  question;  wkeii  oon- 
sidered. — see  note  to  Re  Buchanan.  39  L.  ed. 
V.  8.  884. 
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harbor  of  a  city  without  permlsatoa  of  tke 
commissioner  of  public  woAs,  may  eonsUtiite 
a  Federal  question  (or  review  by  tiie  Sapreae 
Conrt  of  the  United  States  on  writ  ot  eRor  to 
a  state  conrt. 

2.  Submerged  lands  along  the  shore  of  Lake 
Michigan  were  not  Included  in  the  grant  t* 
the  Illinois  Central  Ballroad  Company  by  Its 
charter,  authorising  It  to  enter  upon  and 
use  "any  lands,  streams,  and  materials  ot 
every  kind,"  and  declaring  that  "all  such 
lands,  waters,  materials,  and  privileges  be- 
longing to  the  state  are  hereby  granted  to 
said  corporation  (or  said  purposes." 

S.  The  consent  o(  tbe  common  council  of  the 
city,  required  by  tbe  charter  o(  the  Illinois 
Central  Ballroad  Company  to  "authorise  said 
corporation  to  make  a  location  of  their  track 
within  any  city,"  Is  required  (or  the  location 
o(  depots,  engine  houses,  and  the  necessary 
track  approaches  to  the  same. 

4.  A  portion  o{  a  city  subsequently  Included  by 
enlarging  Its  boundaries  Is  subject  to  the  pro- 
vision of  a  railroad  company's  charter  requir- 
ing tbe  consent  o(  tbe  common  council  for  the 
location  of  the  railroad  track,  depots,  and  en- 
gine bouses  within  the  city. 

5.  The  condition  that  the  power  of  a  railroad 
company  to  locate  Its  track  wltbJn  a  city 
should  be  exercised  only  with  tbe  consent  of 
the  common  council  mast  be  construed  as  at- 
taching to  the  location  ot  railroad  structure* 
after  the  original  construction  o(  the  road.  If 
the  power  ItseK  continues  as  to  them. 

[No.  114.] 

Argued    January    H,    iS,    1900.    Decided 
March  It,  1900. 

IN  ERROR  to  the  Supreme  Court  of  Illi- 
nois to  review  a  judgment  denying  an  in- 
junction against  interfering  with  the  filling 
in  and  use  of  submeived  lake  front  by  a 
railroad  oompany.    Afirmed. 

See  same  ease  below,  178  111.  471,  SO  N.  B. 
1104. 

Statement  by  Mr.  Justice  Browmt 

'This  was  a  bill  in  equity  instituted  hy  the[MC] 
lUinoie  Central  Railroad  Company  in  the  su- 
perior oourt  of  Cook  county,  to  obtain  an  in- 
itinction  restraining  the  city  of  Chicago 
from  interfering  with  the  exercise  of  tne 
ri^ht  of  the  railroad  company  to  fill  in,  for 
railroad  purposes,  certain  lands  submerged 
by  the  shallow  waters  of  Lake  Michigan  in 
front  of  property  owned  by  the  railroaa  com- 
pany, in  fee,  and  situated  between  Twcn^- 
fifth  and  Twenty-seventh  streete  in  said  dty. 
The  purpose  of  the  railroad  company  in  re- 
claiming the  land  was  to  erect  thereon  an 
engine  house  and  locomotive  stalls  necessary 
to  the  operation  of  the  road. 

*The  case   was  heard  upon  bill,  «ntwer,[MT] 
cross  bill,  and   demurrer  to   eroas  bill,  in 
which  were  set  forth  aubatantially  the  fol- 
lowing facta,  as  recited  in  the  opinion  of  the 
supreme  court  (173  III.  471,  50  N.  E.  1104) : 

By  an  act  of  Congress  approved  Septem- 
ber 20,  1850  (9  Stat  at  L.  466,  chap.  61), 
"the  right  of  way  through  the  public  lands 
be  .  .  .  granted  to  uie  state  of  Illinois 
for  the  cons&uction  of  a  railroad  from  the 
southern  terminus  of  the  IHinois  ft  MieU- 
{ran  Canal  to  a  point  at  or  near  the  junction 
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of  the  Ohio  and  Mississippi  rivers,  with  a 
branch  of  the  same  to  Chicago,  on  Lalce 
Michi^n,  and  another  via  the  town  of  Ga- 
lena, in  said  state,  to  Dubuque,  in  the  state 
of  Iowa,  with  the  right,  also,  to  take  the  nec- 
essary materials,  of  earth,  stones,  timber, 
etc.,  for  the  construction"  of  the  railroad. 
The  act  also  granted  to  the  state  of  Illinois, 
for  the  purpose  of  aiding  and  making  the 
railroad  and  branches  above  named,  every 
alternate  section  of  land  designated  by  even 
numbers,  for  six  sections  in  width,  on  each 
side  of  the  railroad  and  branches.  Br  the 
act  it  was  further  provided  that  the  railroad 
and  branches  should  be  and  forever  remain 
a  public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  toll  or 
other  charge  upon  the  transportation  of  any 
property  or  troops  of  the  United  States. 

The  company  was  created,  organized  un- 
der, and  now  exists  by  virtue  of,  an  act  of 
the  l^slature  of  the  state  of  Illinois  ap- 
proved February  10,  1851,  entitled  "An  Act 
to  Incorporate  the  Illinois  Central  Railroad 
Company"  (Private  Laws  of  1851,  p.  61), 
and  by  its  charter  it  was  authorized  to  sur- 
vey, locate,  construct,  complete,  alter,  main- 
tain, and  operate  a  railroad,  with  one  or 
more  tracks  or  lines  of  rail,  from  the  south- 
ern terminus  of  the  Illinois  &  Michigan 
Canal,  to  a  point  at  or  near  the  junction  of 
the  Ohio  and  Mississippi  rivers,  with  a 
branch  of  the  aame  into  Chicago,  on  lAke 
Michigan,  and  also  a  branch  via  tiie  city  of 
Galena  to  a  point  on  the  Mississippi  river 
opposite  the  town  of  Dubuque,  in  the  state 
of  Iowa.  By  §  3  of  its  charter  it  was  provid- 
ed as  follows:  "The  said  corporation  shall 
I648]have  right  'of  way  upon,  and  may  appropri- 
ate to  its  sole  use  and  control  for  the  purpos- 
es contemplated  herein,  land  not  exceeding  200 
feet  in  width  through  its  entire  length ;  may 
enter  upon  and  take  possession  of  and  use 
all  and  singular  any  lands,  streams,  and  ma- 
terials of  every  kind,  for  the  location  of  de- 
pots and  stopping  stages,  for  the  purpose 
of  constructing  bridges,  dams,  embankments, 
excavations,  station  grounds,  spoil  banks, 
turnouts,  engine  houses,  shops,  and  other 
buildings  necessary  for  the  construction, 
completing,  altering,  maintaining,  preserv- 
ing, and  complete  operation  of  said  road. 
All  such  lands,  waters,  materials,  and  privi- 
leges belonging  to  the  state  are  hereby  grant- 
ed to  said  corporation  for  said  purposes ;  but 
when  owned  or  belonging  to  any  person,  com- 
pany, or  corporation,  and  cannot  be  obtained 
by  voluutary  grant  or  release,  the  same  may 
be  taken  and  paid  for,  if  any  damages  are 
awarded,  in  the  manner  provided  in  'An 
Act  to  Provide  for  a  General  System  of  Sail- 
road  Incorporations,'  approved  November  6, 
1840,  and  the  final  decision  or  award  shall 
vest  in  the  corporation  hereby  created  all 
the  rights,  franchises,  and  immunities  in 
said  act  contemplated  and  provided;  .  .  . 
Provided,  that  nothing  in  this  section  con- 
tained shall  be  so  construed  as  to  authorize 
the  said  corporation  to  interrupt  the  navi- 
gation of  said  streams." 

The  bill  also  avers  that  the  company  eon- 
stmeted  its  line  of  railroad  within  the  then 
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limits  of  the  city  of  Chicago  in  the  year 
1852,  and  completed  its  railroad  between  the 
termini  named  in  its  charter,  in  the  state  of 
Illinois,  in  the  year  18S7;  that  the  total 
number  of  miles  of  its  railroad  in  the  state, 
upon  completion,  was  706;  that  at  the  time 
of  the  construction  of  its  railroad,  in  1852, 
into  the  city  of  Chicago,  the  southern  limits 
and  boundary  of  the  city  extended  only  to 
Twenty-second  street;  that  in  1852  it  con- 
structed its  line  of  railroad  immediately 
along  the  shore  and  partly  over  tne  shallow 
waters  of  Lake  Michigan  from  Fifty-first 
street  to  Twenty-second  street,  then  the 
southern  boundary  of  the  city,  and  that  its 
railroad  was  constructed  into  the  city  of 
Chicago  through  the  waters  of  Lake  Michi- 
gan, ^urstiant  to  an  'ordinance  of  the  citv;[649] 
that  its  railroad  within  the  limits  of  the 
city  was  constructed  on  piling  set  in  the 
open  waters  of  Lake  Michigan  east  of  the 
shore;  that  between  Park  Row  and  Ran- 
dolph street  the  distances  in  a  direct  east 
and  west  line  between  the  shore  line  and  the 
inner  or  west  line  of  the  piling  on  which  the 
railroad  of  the  company  was  constructed 
through  the  open  waters  of  Lake  Michican 
varied  from  5  feet  at  Park  Row  to  310  feet 
at  Madison  street,  and  that  the  depth  of  the 
water  along  the  line  of  piling  between  the 
points  above  named  varied  from  Zy,  to  9>4 
feet;  that  the  company  now  owns  or  con- 
trols by  lease,,  and  is  now  operating  under 
one  management,  the  whole  of  the  trunk 
line  as  one  continuous  line  from  New  Or- 
leans, through  the  states  of  Louisiana, 
Mississippi,  Tennessee,  Kentucky,  and  Illi- 
nois, into  the  city  of  Chicago;  that  it  con- 
trols, by  lease  or  otherwise,  under  the  same 
management,  many  other  lateral  lines  in  the 
states  above  named,  and  also  in  the  states  of  • 
Wisconsin,  Iowa,  Minnesota,  and  Dakota, 
which  connect  with  and  are  tributary  to  the 
parent  line  of  the  company;  that  the  number 
of  miles  now  owned  or  controlled  by  the  com- 
pany under  one  management  exceeds  4,600. 
It  is  further  alleged  in  the  bill  that  the 
city  of  Chicago  is  the  business  center  of  the 
various  lines  which  constitute  the  system 
owned  by  the  company;  that  the  business 
carried  on  over  the  terminal  tracks  and  fa- 
cilities of  the  company  within  the  present 
limits  of  the  city  of  Chicago  is  so  great  ai\^ 
to  constantly  increasing  tliat  the  whole  of 
its  right  of  way  and  lands  contiguous  there- 
to, within  said  limits,  are  used  to  their  ut* 
most  capacity  as  yards,  shops,  depot 
grounds,  side  tracks,  switching  tracks,  stor- 
age tracks,  delivery  tracks,  team  tracks,  and 
ouier  structures,  all  of  which  are  absolutely 
necessary  as  terminal  facilities  to  enable  the 
company  to  carry  on  and  conduct  its  busi- 
ness as  a  common  carrier  of  freight  and  pas- 
sengers, and  that  all  the  tracks  ,structure8, 
and  appliances  of  its  terminal  facilities  are 
necessary  and  essential  to  enable  the  com- 
pany to  carry  on  its  business ;  that  the  busi- 
ness of  the  company  as  a  common  carrier 
greatly  increases  from  year  to  year,  and 
that  it  has  so  continued  to  increase  that  its 
terminal  'facilities  in  the  city  are  notwholly[650) 
adequate  for  the  purposes  and  uses  pre- 
scribed and   intended   by  ito  charter.    The 
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bill  seto  out  in  detail  its  buainesa  and  ita 
increase  from  year  to  rear,  and  alleges  that 
its  terminal  facilities  in  the  city  of  Chicago 
have  been  found  to  be  wholly  inadequate  to 
enable  the  company  to  carry  on  its  business ; 
that  in  order  to  meet  the  increased  business 
necessities  and  requirements  of  the  company 
it  is  absolutely  necessary  that  the  company 
should  construct,  operate,  and  use  an  engine 
bouse  316  feet  in  diameter,  and  containing 
forty  stalls,  together  with  a  machine  shop, 
turn  table,  coal  chute,  and  other  structures; 
that  it  has  no  engine  house  whatever  at 
which  it  is  practicable  for  its  engines  to  be 
overhauled  and  fitted  for  operation;  that  it 
has  no  land  whatever  unoccupied  by  other 
necessary  tracks  and  structures,  which  is 
either  sufficient  in  dimensions  or  suitably  lo- 
cated, upon  which  to  locate  and  construct  an 
engine  house  of  the  necessary  dimensions 
and  capacity,  with  the  necessary  appurte- 
nances thereto,  required  and  necessary  for 
the  business  of  the  company,  and  that  in  or- 
der to  build  such  engine  house  and  the  ap- 
purtenances it  is  necessary  to  construct  the 
same  upon  land  covered  by  the  shallow  wa- 
ters of  Lake  Michigan,  at  a. point  between 
Fifty-first  street  and  Eighteenth  street. 

It  is  also  set  up  in  the  bill  that,  in  1852, 
at  the  time  of  the  construction  of  the  road 
within  the  city  of  Chicago,  it  purchased  cer- 
tain lands  lying  between  Twenty-fifth  and 
Twenty-seventh  streets,  bordaring  on  the 
shore  of  Lake  Michigan;  that  in  the  deeds 
the  shore  of  Lake  Michigan  was  designated 
as  the  east  boundary  line  thereof,  and  that 
the  company,  as  owner,  was  vested  with  all 
the  riparian  rights  and  privileges  incident 
to  the  ownership  in  fee  of  the  shore  land; 
that  in  the  year  1882  it  constructed  a  break- 
'  water  or  bulkhead  in.  the  shallow  waters  of 
Lake  Michigan,  the  same  being  located  and 
constructed  in  front  of  the  land  which  the 
company  purchased  in  1852,  above  referred 
to,  the  east  and  west  line  of  the  breakwater 
on  the  north  extending  from  a  point  on  the 
shore  continuous  with  the  northern  boundary 
of  the  laud  conveyed  to  the  company  in  1852, 
and  extending  to  a  point  200  feet  easterly 
from  the  shore  line,  rui'Oing  thence  south- 
£051]erly  *a  distance  of  781  feet,  and  thence 
westerly  to  the  shore  line,  a  distance  of  325 
feet;  that  the  breakwater  built  by  the  com- 
pany in  1882  was  constructed  on  two  rows 
of  piling  driven  into  the  bed  of  Lake  Michi- 
gan, and  the  space  between  the  rows  of  pil- 
ing was  filled  in  with  stone,  in  order  to 
strengthen  the  breakwater  and  enable  it  to 
withstand  the  force  of  Lake  Michigan  dur- 
ing periods  of  storm ;  that  all  the  shore  land 
embraced  within  the  lines  of  the  breakwater 
now  is,  and  ever  since  the  year  of  1852  has 
been,  owned  in  fee  simple  by  the  company, 
and  that  it  is  entitled  to  all  the  riparian 
rights  and  privileges  incident  to  the  owner- 
ship in  fee  of  the  shore  land ;  that  the  super- 
ficial area  of  the  land  covered  by  the  shal- 
low waters  of  Lake  Michigan  lying  within 
the  lines  of  the  breakwster  and  the  shore 
line  of  Lake  Michigan  is  195,200  square  feet, 
or  4.48  acres;  that  the  superficial  area  of 
the  ground  necessary  for  the  construction  of 
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the  engine  house,  machine  shop,  coal  chute^ 
and  other  necessary  structures  appurtenant 
thereto  is  168,426.9  square  feet,  or  3.86  acres. 

The  bill  further  states  that  in  the  year 
1894  a  part  of  the  breakwater  referred  to 
as  having  been  constructed  by  it  in  the  year 
1882  was  destroyed  by  a  storm  on  Lake  Mich- 
igan; that  it  being  necessary,  to  enable  the 
company  to  carry  on  and  conduct  its  busi- 
ness, that  an  en^ne  house,  of  sufficient  ca- 
pacity to  meet  its  necessary  requirements 
and  demands  in  conducting  its  business  and 
to  accomplish  the  objects  for  which  the  com- 
pany was  chartered,  be  constructed  and 
erected  at  a  reasonably  suitable  and  proper 
location,  and  it  being  necessary  that  such 
engine  house  should  be  erected  and  con- 
structed upon  the  lands  submerged  by  the 
shallow  waters  of  Lake  Michigan  lying  in 
front  of  land  on  the  shore  of  L&e  llichigan 
owned  in  fee  simple  by  the  company,  th« 
company  caused  plans  to  be  made,  as  before 
stated,  for  an  engine  house  316  feet  in 
diameter,  and  containing  forty  stalls  or  com- 
partments, and  under  the  power,  authority, 
and  right  given  and  vested  in  the  company 
by  its  charter,  and  in  the  exercise  of  its 
rights  as  riparian  owner,  it  elected  and  de- 
termined to  locate  and  construct  said  engine 
house  on  land  submerged  by  the  shallow  wa- 
ters of  Lake  Michigan  lying  within  the 
limits  of  'the  breakwater,  and  to  repair  the[65S] 
breakwater,  and  fill  in  the  submerged  lands 
lying  within  the  limits  of  the  breakwater, 
for  the  purpose  of  constructing  thereon  said 
engine  house  and  the  necessary  appurte- 
nances thereto;  that  the  breakwater  does 
not  in  any  way  interfere  with  the  navigation 
of  Lake  Michigan;  that  the  Secretary  of 
War  gave  his  consent  to  the  repair  of  the 
breakwater;  that  the  commissioner  of  pub- 
lic works  of  the  city  of  Chicago  also  gave 
his  consent  to  the  repair;  that  the  company 
placed  upon  the  gn^ound  large  quantities  of 
material  for  repairing  the  breakwater,  the 
filling  in  of  the  lands  covered  by  the  shal- 
low waters  of  Lake  Michigan  «mbraced  with- 
in the  lines  thereof,  and  for  the  construction 
of  the  engine  house  and  appurtenances  there- 
to on  the  lands  to  be  filled  in;  that  it  re- 
paired the  breakwater  by  driving  two  rows 
of  piling,  and  filled  in  a  large  part  of  th« 
space  between  the  exterior  and  interior  line 
of  piling  with  stone,  for  the  purpose  of  en- 
abling the  breakwater  to  withstand  the  force 
of  Lake  Michigan;  that  the  company  was 
prevented  by  the  police  force  of  the  city  of 
Chicago,  acting  under  the  orders  and  direc- 
tion of  the  mayor,  from  completing  th« 
work;  that  the  city  of  Chicago,  without 
right  or  authority,  interferes  with  and  pre- 
vents the  company  from  filling  in  the  lands 
within  the  lines  of  such  breakwater. 

The  answer  of  the  city  set  up  its  charter 
and  authority  under  an  act  of  the  general 
assembly  of  the  state  of  Illinois,  entitled 
"An  Act  to  Provide  for  the  Incorporation  of 
Cities  and  Villages  (Approved  April  10, 
1872,  in  Force  July  1,  1872),"  and  the  sev- 
eral acts  amendatory  thereof  and  supple- 
mentary thereto,  and  that,  among  other 
thinirs,  it  was  "empowered  to  r^ulate  anrf 
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eontrol  the  use  of  public  landing  places  for 
docks  and  levees;  to  control  and  regulate 
the  anchorage,  moorage,  and  landing  of  all 
water  crafts  and  their  cargoes;  to  make 
regulations  in  regard  to  the  use  of  harbors, 
and  to  appoint  harbor  masters  and  define 
their  duties,  and  that  in  the  exercise  of  such 
power  this  defendant  has,  through  its  ^lice 
power,  prevented  the  said  complainant 
hitherto  from  filling  up  the  said  lake  and 
intruding  upon  the  navigable  waters  there- 
of, and  uiat  all  the  acts  and  doings  com- 
f668]plained  of  as  done  and  performed  *bj  this 
defendant,  its  oflicers,  agents,  and  employees, 
have  been  done  strictly  in  the  line  of  its  duty 
in  that  behalf  for  the  purpose  of  protecting 
its  own  rights  and  the  rights  of  the  public 
generally,  in  the  premises,  so  as  to  prevent 
obstructions  in  the  harbor  and  the  seizure 
and  appropriation  by  the  complainant  of  the 
bed  and  navigable  waters  of  the  said  lake;" 
and  also  pleaded  the  decision  of  this  court 
in  Illinois  C.  B.  Co.  v.  Illinois,  146  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct  Rep.  110,  as 
res  judicata  of  all  the  questions  in  contro- 
versy. The  cross  bill  prayed  a  counter  in- 
junction against  any  interference  by  the 
railroad  company. 

Upon  a  hearing  upon  these  pleadings  the 
superior  court  denied  the  injunction  de- 
manded by  the  railroad  company  and  dis- 
missed its  bill.  On  appeal  the  supreme 
court  affirmed  this  decree.  173  III.  471,  50 
K.  E.  1104.  Whereupon  the  railroad  com- 
pany sued  out  a  writ  of  error  from  this 
court. 

Mr.  William  D.  OntltiFle  argued  the 
cause  and,  with  Messrs.  Benjamin  F:  Ayer 
and  James  Fentress,  filed  briefs  for  plaintiff 
in  error. 

Mr.  Oran-rlUe  W.  Browning  argued 
the  cause  and,  with  Mr.  Charles  M.  Walker, 
filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[063]  *Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  Illinois  disposed  of 
this  case  upon  two  grounds:  (1)  That  the 
power  given  by  the  charter  of  the  Illinois 
Central  Railroad  Company  of  February  10, 
1851,  to  "enter  upon  and  take  possession  of 
and  use  all  and  singular  any  lands,  streams, 
and  materials  of  every  kind,  for  the  location 
of  depots  and  stopping  stages  for  the  .  .  . 
complete  operation  of  said  road,"  and  the 
grant  to  said  corporation  of  "all  such  lands, 
waters,  materials,  and  privileges  belonging 
to  the  state,"  did  not  include  lands  covered 
by  the  waters  of  Lake  Michigan.  (2)  That, 
even  if  the  grant  were  broad  enough  to  in- 
clude the  waters  of  the  lake,  it  did  not  fol- 
low that  the  railroad  company  would  have 
the  right,  at  any  time  it  might  see  proper, 
to  take  and  appropriate  to  itself  any  of  the 

[054]land8  covered  'by  such  waters,  provided  only 
that  the  navigation  of  the  lake  was  not  in- 
terfered with. 

1.  The  ultimate  jurisdiction  of  this  court 
is  invoked  by  the  allegation  of  the  bill  that 
the  above  provision  of  the  railway's  charter 
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was  and  is  an  irrevocable  contract  between 
the  state  of  Illinois  and  the  complainant, 
conferring  upon  it  "a  vested  and  continuing 
right  to  use  the  shallow  waters  and  sul^ 
merged  lands  of  Lake  Michigan  for  such 
purposes,  when  such  use  is  reasonably  nec- 
essary for  the  business  of  your  orator;  pro- 
vided, that  the  same  does  not  interfere  with 
the  navigation  of  the  lake,  having  reference 
to  the  manner  in  which  commerce  is  conduct- 
ed thereon;"  and  that  "any  law  of  tiie  state 
of  Illinois,  or  any  judgment,  decree,  or  de- 
cision of  any  court  or  tribunal  thereof,  whidi 
denies  or  in  any  way  impairs  iU  right  to 
use  the  submerged  land  of  Lake  Michigan 
for  the  purpose  of  constructing  and  using 
engine  houses,  shops,  and  other  buildings 
thereon,  etc.,  impairs  the  obligation  of  ^e 
contract  created  by  said  charter,"  etc. 

The  answer  of  the  city  avers  that,  under 
an  act  of  the  general  assembly  of  the  state, 
approved  April  10,  1872,  it  was  empowered 
"to  regulate  and  control  the  use  of  public 
landing  places  for  docks  and  levees;  to  con- 
trol and  regulate  the  anchorage,  moorage, 
and  landing  of  all  water  crafts  and  their 
cargoes;  to  make  regulations  in  regard  to 
the  use  of  harbors,  and  to  appoint  harbor 
masters  and  define  their  duties,  and  that  in 
the  exercise  of  such  power  this  defendant 
has,  through  its  police  power,  prevented  the 
said  complainant  hitherto  from  filling  up 
the  said  lake  and  intruding  upon  the  navi- 
gable waters  thereof;"  and  that  the  city  was 
also  empowered  to  regulate  ite  police  and 
pass  and  enforce  all  necessary  police  ordin- 
ances; and  that  in  pursuance  of  this  au- 
thority the  city  council  made  and  established 
an  ordinance  (793)  that  "no  person  or  per- 
sons shall  drive  or  place  or  caused  to  be 
driven  or  placed  any  pile  or  piles,  stone, 
timbers,  earth,  or  other  obstruction  in  the 
harbor  of  the  city  without  the  permission  of 
the  commissioner  of  public  works,"  ete. 

This  was  the  only  authority  claimed  in 
the  answer,  but  as  all  this  legislation  was 
subsequent  to  the  charter  of  the  railroad 
•company,  the  city  now  sets  up  in  support  of[665J 
ite  motion,  to  dismiss  for  want  of  a  Federal 
question  that  it  was  provided  in  §  8  of  the 
railroad's  charter  of  1851  that  "nothing  in 
this  act  contained  shall  authorize  said  cor- 
poration to  make  a  location  of  their  track 
within  any  city,  without  the  consent  of  the 
common  council  of  said  city,"  and  that  this 
section  operates  as  a  restriction  upon  the 
power  of  the  railroad  to  locate  ite  track,  or 
other  structures,  depote,  engine  houses,  or 
otherwise,  over  any  lands  contiguous  to  the 
city  under  Lake  Michigan,  or  any  other  pub- 
lic property  over  which  the  police  power  of 
the  city  extends. 

It  is  also  insisted  that  the  city  had.  ir 
1851,  even  greater  powers  over  the  sub- 
merged lands  on  its  lake  front  under  ite 
charter  than  it  has  now;  but  the  only  sup- 
port for  this  contention  lies  in  an  amended 
charter  of  the  city  of  Chicago,  passed  Feb- 
ruary 14,  1851,  four  days  after  the  charter 
of  the  Illinois  Central  Railroad  Company 
was  adopted.  As  this  was  a  subsequent  act, 
it  is  impossible  to  argue  irom  it  that  the 
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police  power  of  the  city  at  the  date  of  the 
charter  was  as  ample  as  that  conferred  by 
the  act  of  April  10,  1872,  set  up  in  the  an- 
swer. The  extract  to  which  attention  is 
called  by  counsel  from  the  opinion  of  the 
supreme  ootirt  of  niinois  in  Illinois  C.  R. 
Co.  T.  Buoker,  14  111.  353,  356,  to  the  effect 
that  under  the  charter  of  the  city  of  Chi- 
cago the  oommon  council  was  empowered  to 
regulate,  control,  and  protect  the  bed  and 
waters  of  the  lake  as  a  part  of  the  city  of 
Chicago,  may  have  been,  and  probably  was, 
based  upon  the  act  of  February  14,  1851, 
and,  in  any  event,  is  too  indefinite  to  be 
made  the  basis  of  any  adjudication  as  to 
thepower  of  the  common  council. 

We  have  examined  the  first  charter  of  the 
city  of  Chicago,  adopted  March  14,  1837,  and 
the  amendments  thereto,  down  to  the  charter 
of  February  14,  1851,  and  find  nothing  prior 
to  the  last-mentioned  date  defining  the  pow- 
ers of  the  common  council  over  the  waters 
of  Lake  Michigan  adjacent  to  the  city,  or 
anything  from  whioh  it  can  be  argued  that 
the  authority  of  the  common  council,  with 
respect  to  the  harbor  and  adjacent  waters, 
was  as  ample  as  that  conferred  by  the  acts 
I666]of  the  general  'assembly  subsequent  to  the 
chartering  of  the  railroad  company. 

The  question  then  is  reduced  to  this: 
Giving  to  the  charter  of  the  railroad  com- 
pany the  broadest  construction  claimed  by 
it  (and,  in  determining  the  existence  of  a 
Federal  question,  we  are  bound  to  do  this), 
may  it  not  be  reasonably  insisted  that,  un- 
der the  act  of  1872  and  ordinance  No.  793, 
that  "no  person  or  persons  shall  drive  or 
place  or  cause  to  be  driven  or  placed  any 
pile  or  piles,  stone,  timbers,  earth,  or  other 
obstruction  in  the  harbor  of  the  city  with- 
out the  permission  of  the  commissioner  of 
public  works,"  the  right  of  the  railroad  com- 
pany "to  enter  upon  and  take  possession  of 
and  use  all  and  singular  lands,  streams,  and 
materials  of  every  kind  for  the  complete 
operation  of  the  road,"  is  impaired!  We 
think  it  may.  Without  determining  the  ef- 
fect ot  such  ordinance,  the  question  whether 
it  impairs  the  charter  of  the  company,  giv- 
ing to  tiiat  charter  a  broad  construction,  is 
fairly  open  to  contention.  Bacon  v.  Texas, 
163  U.  S.  207,  216,  41  L.  ed.  132,  136,  16 
Sup.  Ct.  Rep.  1023;  Walla  Walla  v.  WaUa 
Walla  Water  Co.  172  U.  S.  5,  10,  43  L.  ed. 
342,  345,  19  Sup.  Ct.  Rep.  77.  The  claim  is 
certainly  not  a  frivolous  one.  In  determin- 
ing the  existence  of  a  Federal  question  it  is 
only  necessary  to  show  that  it  is  set  up  in 
good  faith  and  is  not  wholly  destitute  of 
merit.  Said  Chief  Justice  Chase  in  UilKn- 
gar  r.  Hartupee,  6  Wall.  258,  261,  18  L.  ed. 
829,  speaking  of  the  validity  of  an  author- 
i^  exercised  under  the  United  States 
"Something  more  than  a  bare  assertion  of 
such  authority  seems  essential  to  the  juris- 
diction of  this  court.  The  authority  in- 
tended by  the  act  is  one  having  a  real  exis' 
tence,  derived  from  competent  governmental 
power.  If  a  different  construction  had  been 
Intended,  Congress  would  doubtless  have 
used  fitting  words.  The  act  would  have 
!>ven    jurisdiction    in    cases    of    decisions 
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against  claims  of  authority  under  the  United 
States.  ...  If  a  right  were  i-UimMf  ■»- 
der  a  treaty  or  statute,  and  on  looking  inta 
the  record  it  should  appear  thatno  such  treaty 
or  statute  existed  or  was  in  force,  it  would 
hardly  be  insisted  that  this  court  could  re- 
view the  decision  of  a  state  court  that  th« 
right  claimed  did  not  exist."  So,  in  ^eto 
Orleans  v.  New  Orleans  Watenoorks  Co.  142 
U.  S.  79,  35  L.  ed.  943,  12  Sup.  Ct  Rep.  142, 
we  held  that  the  bare  averment  of  a  Federal 
question  is  not  always  sufficient;  tnat  such 
averment  'must  not  be  wholly  without  foun-[65T} 
dation,  since  if  it  were  otherwise  a  Fed- 
eral question  might  be  set  up  in  almost  every 
case,  and  the  jurisdiction  of  this  court  in- 
voked simply  for  the  purpose  of  delay. 

But  as  we  are  of  opinion  that  the  Fed- 
eral question  in  this  case  was  properly  set 
up  in  the  record,  and  is  not  destitute  of 
merit,  the  motion  to  dismiss  must  be  denied. 

2.  Upon  the  merits,  the  case  turns  upoa 
the  proper  construction  of  the  charter  of  the 
Illinois  Central  Railroad  Company,  granted 
by  the  general  assembly  February  10,  1851. 
As  was  said  in  the  case  just  decided,  ot 
Walsh  v.  Columbus,  B.  Vattey  d  A.  R.  Co. 
176  U.  S.  469,  ante,  548,  20  Sup.  Ct  Rep. 
393,  and  the  prior  cases  therein  cited,  when- 
ever a  contract  created  by  a  state  statute 
is  alleged  to  have  been  impaired  by  subse- 
quent legislation,  it  is  for  this  court  to  de- 
termine the  proper  construction  of  sudi 
statute,  as  well  aa  ^e  question  whether  the 
subsequent  legislation  has  impaired  it 

The  sections  of  the  charter  upon  which  the 
railroad  compa'tay  relies  for  taking  posses- 
sion of  this,  property,  so  far  as  the  same  are 
pertinent  to  this  case,  are  as  follows: 

"Sea  3.  The  said  corporation  shall  have 
right  of  way  upon,  and  may  appropriate  to 
its  sole  use  and  control,  for  tlie  purposes  con- 
templated herein,  land  not  exceeding  200 
feet  in  width  through  its  entire  length ;  wtap 
enter  upon  and  take  possession  of  and  use 
aU  and  singular  any  lands,  streawts,  and  wta- 
terials  of  every  hind,  for  th«  location  of 
depots  and  stopping  stages,  for  the  purpose 
of  constructing  bridges,  oaina,  embankments, 
excavations,  station  grounds,  spml  banks, 
turnouts,  engine  houses,  shops,  and  other 
buildings  necessary  for  the  oonstruetioo, 
completing,  altering,  maintaining,  preserv- 
ing, and  complete  operation  of  said  road. 
All  such  lands,  voters,  materials,  and  privi- 
leges belonging  to  the  state  are  hereby  grant- 
ed to  said  corporation  for  said  purposes;  but 
when  owned  or  belonging  to  any  person,  com- 
pany, or  corporaUon,  and  cannot  be  obtained 
by  voluntary  grant  or  release,  the  same  may 
be  taken  and  paid  for,  if  any  damages  are 
awarded,  in  the  manner  provided  in  'An  Act 
to  Provide  for  a  General  System  of  Railroad 
Incorporations,'  approved  November  fifth. 
*one  thousand  eight  hundred  and  f(H^-niBe;[MS) 
and  the  final  decision  or  award  shall  vest  in 
the  corporation  hereby  created  all  the  rigbts, 
franchises,  and  immunities  in  said  act  con- 
templated and  provided;  .  .  .  Provided, 
that  nothing  in  this  section  contained  shall 
be  so  construed  as  to  authorize  the  said  cor^ 
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poration  to  interrupt  the  navigation  of  said 
•treams." 

"Sec.  8.  .  .  .  Nothing  in  this  act  con- 
tained shall  authorize  said  corporation  to 
make  a  location  of  their  track  within  any 
city,  without  the  consent  of  the  common 
council  of  said  city." 

"Sec  10.  Said  corporation  may  construct 
their  said  road  and  branches  over  or  across 
any  stream  of  water,  watercourse,  road, 
highway,  railroad,  or  canal,  which  the  route 
of  its  road  shall  intersect,  but  the  corpora- 
tion shall  restore  the  stream  or  watercourse, 
road  or  highway,  thus  intersected,  to  its  for- 
mer state,  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness.     .     .    ." 

"Sec.  15.  .  .  .  TMrd.  That  said  com- 
pany shall  proceed  to  locate,  surrey,  and  lay 
out,  construct,  and  complete  said  road  and 
branches,  through  the  entire  length  thereof, 
.  .  .  with  a  branch  also  diverging  from 
the  main  track  at  a  point  not  north  of  the 
parallel  of  thirty-nine  and  a  half  degrees 
north  latitude,  and  running  on  the  most  eli- 

S'ble  route  into  the  city  of  Chicago,  on  Lake 
ichigan.  That  the  central  road  or  main 
track  shall  be  completed,  with  at  least  one 
line  of  rails,  or  single  track,  with  the  neoes- 
sarv  turnouts,  stations,  equipmenta,  and  fur- 
nishings, within  four  years  from  the  date 
of  the  execution  of  said  deed  of  trust,  and 
the  branches  within  six  years  from  the  said 
date." 

The  position  of  the  railroad  company  un- 
der these  sections,  presupposing  as  it  does 
a  vested,  continuing,  and  irrevocable  right 
for  all  time,  to  use  such  of  the  shallow  wat- 
ers and  submerged  lands  of  Lake  Michigan 
as  it  may  now  or  hereafter  find  to  be  neces- 
sary to  the  proper  and  complete  operation 
of  ito  road,  and  a  surrender  by  the  city  of  all 
power  of  interference,  is  certainly  a  some- 
what startling  one.  It  is  no  matter  of  sur- 
prise that  the  magnitude  of  the  claim 
should  have  at  once  aroused  the  authorities 
of  the  city  to  inquire  into  ito  soundness. 
(680]  'Under  the  law  of  the  state  of  Illinois,  as 
laid  down  by  the  supreme  court,  not  only  in 
the  case  under  consideration,  but  in  the 
prior  case  of  People  ex  rel.  Hfoloney  v.  Kirk, 
162  HI.  146,  45  N.  E.  830,  "the  state  holds 
the  title  to  the  lands  covered  by  the  waters 
of  Lake  Michigan  lying  within  its  bounda- 
ries, but  it  holds  the  title  in  trust  for  the 
people,  for  the  purposes  of  navigation  and 
fishery.  The  stata  has  no  power  to  barter 
and  sell  the  lands  as  the  United  States  sells 
its  public  lands,  but  the  state  holds  the  title 
in  trust  in  ita  sovereign  capacity,  for  the 
people  of  the  entire  state."  Such  was  also 
the  ruling  of  this  court  in  a  case  between 
the  same  parties  ( lllinoia  0.  R.  Oo.  v.  Illinois, 
146  U.  S.  387,  30  L.  ed.  1018,  13  Sup.  Ct. 
Rep.  110,  Affirming  Illinois  C.  R.  Oo.  v.  lU 
linois,  33  Fed.  Rep.  730).  This,  too,  is  a 
question  of  local  law  with  regard  to  which 
the  decisions  of  the  stata  courto  are  con- 
clusive. Packer  v.  Bird,  137  U.  S.  661,  34 
L.  ed.  810,  11  Sup.  Ct.  Rep.  21;  Hardin  v. 
Jordan,  140  U.  S.  371.  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838. 

But  we  are  now  asked  to  say  that,  not  the 
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state,  but  a  railway  company,  is  vested  with 
a  power  which,  in  the  course  of  time  and  in 
the  increasing  magnitude  of  its  business, 
may  enable  it  to  do,  by  indirection  or  piece- 
meal, what  it  has  been  held  the  state  could 
not  do  directly — take  the  whole  water  front 
of  the  city  to  the  limit  of  navigation  for  the 
operation  of  the  road,  and  that,  too,  with- 
out the  consent  and  against  the  protest  of 
the  city.  If  such  authority  be  possible,  it 
should  be  granted  in  the  clearest  and  most 
unmistakable  language. 

But  on  examining  §  3  of  the  charter — the 
source  of  this  almost  unlimited  power — we 
find  that,  so  far  from  ito  being  conferred  in 
prteise  and  definite  words,  the  implication 
18  clearly  against  the  power  claimed.  In 
fact,  it  is  only  by  a  stramed  and  unnatural 
construction  that  any  intention  on  the  part 
of  the  legislature  to  abdicate  ito  authority 
over  the  submerged  lands  of  lAke  Michigan 
can  be  raised. 

Referring  to  the  particular  lai^age  of 
the  grant  in  that  section,  it  is  manifest  that 
such  authority  must  arise  either  from  the 
right  given  "to  enter  upon  and  take  posses- 
sion 01  and  use  all  and  singular  any  lands, 
streams,  and  materials  of  every  kind,"  etc., 
or  from  the  grant  of  "all  suoh  lands,  waters, 
materials,  and  privileges  belonging  to  the 
state." 

"We  do  not  question  the  general  principle[e60] 
that  the  word  "lands"  includes  everything 
which  the  land  carries  or  which  stands  upon 
it,  whether  it  be  natural  timber,  artificial 
structures,  or  water,  and  that  an  ordinary 
grant  of  land  by  metes  and  bounds  carries 
all  pools  and  ponds,  non-navigable  rivers, 
and  waters  of  every  description  by  which 
such  lands,  or  any  portion  of  them,  may  be 
submerged,  since,  as  was  said  by  the  court 
in  Queen  v.  Leeds  tt  L.  Canal  Co.  7  Ad.  &  EL 
671,  685:  "  Lands  are  not  the  less  land  for 
being  covered  with  water."  See  also  Brock- 
et  V.  Ohio  A  P.  R.  Oo.  14  Fa.  241 ;  Beokman 
v.  Kreamer,  43  HI.  447,  82  Am.  Dec.  146; 
Booker  v.  Cummings,  20  Johns.  90,  11  Am. 
Dec.  249;  State  v.  Pottmeyer,  33  Ind.  402,  5 
Am.  Rep.  224;  King  v.  Wharton,  Holt,  499; 
Buckingham  v.  Smith,  10  Ohio,  288;  Hill 
River  Woolen  Mfg.  Oo.  v.  Smith,  34  Conn. 
462;  Waters  v.  Lilley,  4  Pick.  146,  16  Am. 
Dec.  333;  Washington  Ice  Co.  v.  ShortaU, 
101  111.  46,  40  Am.  Rep.  106. 

But  it  is  equally  well  settled  that,  in  the 
absence  of  any  local  statute  or  usa^,  a  grant 
of  lands  by  the  state  does  not  pass  titie  to 
submerged  lands  below  high-water  mark 
(Pollard  V.  Hagan,  3  How.  212, 11  L.  ed.  565; 
Ooodtitle  ew  dem.  Pollard  v.  Kiiie,  9  How. 
471,  13  L.  ed.  220;  United  States  v.  Pacheco, 
2  Wall.  .587,  17  L.  ed.  866;  Weher  v.  State 
Harbor  Oomrs.  18  Wall.  67,  21  L.  ed.  798; 
Hardin  v.  Jordan,  140  U.  S.  371,  381,  35  L. 
ed.  428,  433,  11  Sup.  Ct.  Rep.  808,  838; 
Shively  v.  Bowlby,  152  U.  S.  1,  18,  38  L.  ed. 
331,  336.  14  Sup.  Ct.  Rep.  648),  and  that 
this  principle  also  applies  to  the  Great 
Lakes.  Illinois  0.  R.  Oo.  v.  Illinois,  146  U. 
S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110; 
Hardin  v.  Jordan,  140  U.  S.  371,  382,  35  L. 
ed.  428,  433,    11  Sup.    Ct  Rep.    808,  838; 
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Seaman  t.  Smith,  24  111.  621 ;  People  ea  rel. 
MoUmey  v.  Kirk,  162  111.  138,  146,  46  N.  E. 
830;  ReveU  v.  People,  177  111.  479,  43  L.  K. 
A.  700,  52  N.  E.  1062. 

It  is  true,  as  was  said  by  the  court  in 
Shively  v.  Bowliy,  162  U.  S.  1,  13,  38  L.  ed. 
331,  336,  14  Sup.  Ct.  Kep.  648,  that  if  either 
the  language  of  the  grant  or  long  usage  un- 
der it  clearly  indicates  an  intention  that  wa- 
ters submerged  by  the  sea  shall  be  included, 
it  is  within  the  power  of  the  sovereign  to 
grant  them.  But  we  know  of  nothing  in  the 
way  of  constant  usage  with  regard  to  these 
submerged  waters  which  lends  support  to 
the  argument  of  the  railroad  company  that 
this  case  is  within  the  exception,  and  not 
within  the  general  principle,  of  Shively  v. 
Bowlby.  To  malce  usage  significant  of  the 
proper  interpretation  of  the  grant,  it  should 
(06I]*Bppear  that  it  was  a  usage  tor  the  railroad 

S  company  to  appropriate  such  lands  without 

the  express  consent  of  the  city,  but  with  its 

/  silent    acquiescence.        Undoubtedly    such 

usage  might  be  inferred  from  repeated  ap- 
propriations by  the  railroad  without  objec- 
tion from  the  city  authorities.  But  the 
facts  seem  to  be  that,  wherever  the  railroad 
has  taken  such  lands,  it  has  done  so  with  the 
express  consent  or  subsequent  ratification  of 
the  state  or  city.  Thus,  the  railroad  origi- 
nally entered  the  city  under  an  ordinance 
adopted  June  14,  1852,  giving  it  the  right 
"to  enter  said  city  at  or  near  the  intersee- 
tion  of  its  southern  boundary  with  Lake 
Michigan,  and  following  the  shore  on  or  near 
the  margin  of  said  lake  northerly  to  the 
aouthern  bounds  of  the  open  space  known  as 
Lake  Park,  in  front  of  canal  section  16,  and 
«ontinue  northerly  across  the  open  space  in 
front  of  said  section  16  to  such  grounds  as 
the  said  company  may  acquire  between  the 
north  line  of  Randolph  street  and  the  Chica- 
go river,  .  .  .  upon  which  said  g^und 
shall  be  located  the  depot  of  said  railroad," 
and  express  permission  was  given  in  S  3  of 
this  ordinance  to  extend  the  railroad  com- 
pany's works  and  "fill  out  into  the  lake  to 
a  point  on  the  southern  pier  not  less  than 
40U  feet  west  from  the  present  east  end  of 
the  same." 

In  Illinois  O.  R.  Co.  v.  Rucker,  14  111.  353, 
it  was  held  that  the  company  had  the  right 
by  its  charter  to  locate  its  road  over  these 
premises,  the  eity  having  contented  to  such 
location.  That  was  an  application  by  the 
railroad  company  for  the  condemnation  of 
certain  lands  along  the  water  front.  The 
petitioner  alleged  that  the  railroad  had  been 
located  and  was  to  be  constructed  in  the  wa- 
ters of  the  lake,  along  the  margin,  in  front 
of  the  premises  of  the  landowners,  and  part- 
ly over  the  same.  One  of  the  defenses  was 
that  the  corporation  had  no  power  to  locate 
its  road  in  tae  waters  of  Lake  Michigan,  and 
that  the  premises  in  question  were  a  part  of 
the  harbor  of  Chicago  and  an  encroachment 
thereon.  Counsel  for  the  rocul  took  the  posi- 
tion that  the  state  had,  by  the  express  words 
of  the  charter,  given  to  the  company  author- 
ity to  locate  its  road  in  the  waters  of  the 
[66S]lake.  The  opinion  *is  very  brief,  and  the  re- 
port of  the  case  unsatisfactory,  but  the 
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court  did  hold  that  the  company  had  the 
right  by  its  charter  to  locate  the  road  over 
the  premises  in  question,  the  ci^  having  ma- 
seated.  In  the  case  under  consideration  the 
supreme  court  took  the  view  that  the  contro- 
versy in  that  case  concerned  only  the  200- 
f eet  strip  for  the  location  of  the  main  track ; 
that  no  question  was  raised  or  decided  in  re> 
gard  to  the  right  of  the  railroad  company  to 
go  beyond  the  200-feet  right  of  way,  and  take 
submerged  lands  for  an  engine  house  or 
other  purposes  named  in  the  charter.  This 
is  entirely  true;  at  the  same  time  it  is  diffi- 
cult to  see  wherein  authority  to  take  this 
200-feet  strip  is  distinguishable  from  an  au- 
thority to  take  such  other  submerged  land* 
as  are  necessary  for  the  complete  operation 
of  the  road.  It  is  highly  probable  that,  if  the 
case  had  been  presented  in  the  light  of  subse- 
quent authoritie8,adi£Ferentconclusion  might 
have  been  reached.  It  is  sufiicient  to  say  of 
the  Rucker  Case,  however,  that  the  city  waa 
no  party  to  the  litigation,  having  expressly 
consented  to  the  location  of  the  main  track, 
and  that  it  is  in  no  sense  estopped  by  the  ad- 
judication. It  was  entirely  competent  for 
the  supreme  court  in  the  instant  case  to  take 
a  different  view  of  the  law. 

It  would  appear  that,  prior  to  1869,  othei 
encroachments  had  been  made  upon  thesi 
submerged  lands,  and  upon  April  16,  1869, 
the  general  assembly  by  an  act  condoned 
these  encroachments,  and  declared  that  the 
right  of  the  company  "under  the  grant  from 
the  state  in  its  charter  .  .  .  and  under 
and'  by  virtue  of  its  appropriation,  occupan- 
cy, use,  and  control  ...  in  and  to  the 
lands  submerged,"  was  confirmed,  a  proced- 
ure which  seems  to  have  been  quite  unneces- 
sary upon  the  present  theory  of  the  railroad 
company  that  it  has  a  perpetual  right  under 
its  charter  to  take  such  submerged  lands  as 
were  necessary  for  its  complete  operation. 
UoAuley  v.  Columbus,  C.  d  I.  C.  R.  Co.  83 
111.  352. 

The  position  here  taken,  that  the  grant  of 
the  railroad  company  did  not  include  the 
submerged  lands  along  the  lake  shore,  is  not 
in  conflict  with  the  New  York  cases,  which 
related  'to  submerged  lands  admittedly  be- [••'J 
longing  to  private  parties.  In  the  princi- 
pal case,  Re  New  York  O.  d  H.  R.  R.  Co.  77 
N.  Y.  248,  the  proceeding  was  for  the  con- 
demnation of  lands  in  the  city  of  New  York, 
along  the  Hudson  river,  a  large  portion  of 
which  was  under  water.  It  was  held  that, 
so  far  as  they  belonged  to  private  parties, 
they  might  be  condemned,  but  so  far  as  the 
lands  formed  a  part  of  the  streets  and  ave- 
nues of  the  city,  the  company  could  not  ac- 
quire title  to  them  for  the  reason  that  they 
belonged  to  the  city  and  were  for  the  benefit 
of  the  public,  citing  People  v.  Kerr,  27  N.  Y. 
188.  It  was  also  held  that,  so  far  as  re- 
spected the  Isolds  of  private  parties,  the  fact 
that  they  were  submerged  made  no  differ- 
ence. In  Re  Btaten  iMnd  Rapid  Traneit 
Co.  103  N.  Y.  251,  8  N.  E.  648,  it  appeared 
that  the  statute  authorizing  the  formation 
of  railroad  corporations  empowered  them  to 
acquire  lands,  under  the  right  of  eminent  do- 
nuun,  not  only  from  individaala,  bnt  also 
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from  the  state;  but,  as  observed  by  the  court 
in  the  opinion,  all  questions  as  to  the  right 
of  a  railroad  company  to  acquire  lands  un- 
der navigable  waters,  as  against  the  state, 
were  excluded  from  the  controversy.  In  the 
case  of  Kerr  v.  West  Shore  B.  Co.  127  N.  Y. 
260,  27  K.  E.  833,  it  was  held  that  proceed- 
ings taken  by  the  company  to  acquire  a  right 
of  way  across  plaintiff's  lands  were  effectual 
to  vest  in  the  companv  whatever  title  plain- 
tiff had  in  the  upland  or  in  the  land  under 
the  waters  of  the  river,  but  it  was  said  in 
the  opinion  to  be  familiar  law  that  the 
shores  of  navigable  rivers  and  streams,  and 
the  lands  under  the  waters  thereof,  belong 
to  the  state,  and  may  be  appropriated  by  the 
state  to  all  municipal  purposes. 

The  grant  of  "waters"  in  the  second  sen- 
tence of  {  3  is,  as  shown  by  the  context,  still 
less  decisive  of  an  intent  on  the  part  of  the 
legislature  to  make  a  general  grant  of  the 
waters  of  Lake  Michigan.  By  the  first  sen- 
tence of  this  section  power  is  given  to  the 
corporation  to  appropriate  land  not  exceed- 
ing 200  feet  in  width  through  its  entire 
length,  and  "to  enter  upon  and  take  posses- 
sion of  and  use  all  and  singular  any  lands, 
streams,  and  materials  of  every  kind  for  the 
[6641location  of  depots  and  stopping  stages,  *etc., 
for  .  .  .  the  complete  operation  of  said 
road;"  and  by  the  second  sentence  "all  such 
lands,  waters,  materials,  and  privileges,  be- 
longing to  the  state,  are  hereby  granted  to 
said  corporation  for  the  said  purposes, 
.  .  .  provided  that  nothing  in  this  sec- 
tion contained  shall  be  so  construed  as  to 
authorize  the  said  corporation  to  interrupt 
the  navigation  of  said  streams."  Obviously 
the  words  "such  waters"  in  the  second  sen- 
tence is  limited  to  the  "streams"  specified  in 
the  first  sentence,  and  power  was  given  to 
the  railroad  company  to  take  possession  of 
such  streams  for  the  purpose  of  constructing 
bridges,  dams,  embankments,  excavations, 
station  grounds,  etc.,  upon  the  theory  that 
the  navigable  streams  of  the  state  could  not 
be  bridged,  diverted,  or  encroached  upon  ex- 
cept with  the  express  authority  of  the  state. 
The  object  of  the  section  was  evidently  to 
confer  such  authority,  subject,  of  course,  to 
the  navigation  laws  of  the  United  States. 
Escanaba  A  L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  S.  678,  683,  27  L.  ed.  442,  445,  2  Sup. 
Ct.  Rep.  185;  Illinois  River  Packet  Co.  v. 
Peoria  Bridge  Asso.  38  111.  467;  Chicago  v. 
McGinn,  51  111.  266,  2  Am.  Rep.  205. 

The  word  "streams"  was  evidently  used 
to  denote  running  waters,  and  is  wholly  in- 
applicable to  a  body  of  water  like  Lake  Mich- 
igan. Trustees  of  Schools  v.  Schroll,  120 
111.  509,  12  N.  E.  243.  That  this  was  the  in- 
tention of  the  legislature  is  also  evident 
from  the  proviso  of  the  section  "that  nothing 
in  this  section  containcil  shall  be  so  con- 
strued as  to  authorize  the  said  corporation 
to  interrupt  the  navigation  of  said  streams." 
The  use  of  this  word  "streams"  was  not  only 
Intended  to  differentiate  the  waters  of  rivers 
from_  the  waters  of  the  lake,  but  also  has  its 
bearing  as  tending  to  show  that  the  word 
"land"  was  used  in  the  sense  of  dry  lands, 
or  upland,  as  distinguished  from  submerged 
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land.  It  U  incredible  that,  if  the  general 
assembly  had  intended  to  authorize  the  com- 
pany to  take  possession  of  submerged  lands, 
as  it  found  it  necessary  or  convenient  so  to 
do,  it  would  not  have  employed  more  explicit 
language  to  that  effect. 

3.  But  even  if  the  grant  were  as  broad  as 
claimed,  and  gave  the  company  a  right  to 
take  parcels  of  submerged  land,  as  it  became 
necessary  for  its  railroad  purposes,  we  are  yet 
constrained  *to  hold  that  it  could  not  do  so[66SJ 
without  the  consent  of  the  common  council. 
The  8th  section  of  the  charter  provides  that 
"nothing  in  this  act  contained  shall  author- 
ize said  corporation  to  make  a  location  of 
their  track  within  any  city,  without  the  con- 
sent of  the  common  council  of  said  city." 
We  see  nothing  in  the  act  from  which  an  in- 
tention can  be  inferred  to  confine  this  provi- 
so to  the  main  track  of  the  road,  and  agree 
with  the  supreme  court  of  Illinois  that  it  in- 
cluded its  depots,  engine  houses,  and  the  nec- 
essary track  approaches  to  the  same.  Such 
seems  to  have  been  the  practical  construe 
tion  placed  upon  it  by  the  city  and  the  rail- 
road company.  If  the  position  of  the  com- 
pany, that  it  applies  only  to  the  main  track, 
were  sound,  it  would  be  possible  for  it,  upon 
establishing  the  necessity  for  additional  fa- 
cilities, to  locate  these  engine  houses  and 
work  shops  in  localities  where  they  would  be 
an  intolerable  nuisance  to  the  inhabitants; 
or  perhaps  miles  distant  from  the  main  line 
to  which  approaches  would  become  necessary 
by  tracks  laid  through  populous  portions  of 
the  city,  regardless  of  the  wishes  of  its  con- 
stituted authorities. 

It  is  also  insisted  by  the  company  that 
this  restriction  applies  only  to  the  city  a» 
bounded  in  1861,  at  the  date  of  the  charter, 
and  that  as  the  southern  limit  of  the  city  at 
that  time  was  Twenty-second  street,  no  such 
consent  is  now  necessary  to  be  obtained, 
though  the  boundaries  of  the  city  have  long 
since  been  extended  to  a  point  below  the  land 
proposed  to  be  taken.  Had  the  company  sig- 
nified a  desire  to  take  possession  of  these 
lands  before  the  limits  of  the  city  had  been 
extended,  it  is  possible  that  it  might  claim  a 
vested  right  to  do  so,  though  the  boundarie» 
were  subsequently  enlarged;  but  the  object 
of  the  provision  was  evidently  for  the  protec- 
tion of  cities  in  general,  and  not  for  the  pro- 
tection of  cities  as  they  existed  at  the  date 
of  the  charter.  The  road,  as  originally  con- 
structed, ran  through  an  almost  uninhabited 
country,  and  yet  a  country  which  gave  prom- 
ise of  a  large  population  and  of  great  cities 
being  built  up  along  the  line  of  the  road; 
and  it  is  highly  improbable  that  the  growth 
of  the  state  should  not  have  been  foreseen 
and  contemplated  in  this  legislation.  In- 
deed, it  is  impossible  to  suppose  that  the  leg- 
islature intended  *that  the  road,  so  far  as  it[666] 
passed  through  existing  cities,  all  then  in- 
significant, should  be  subject  to  the  will  of 
the  common  council,  but  so  far  as  it  passed 
through  cities  that  might  arise  in  the  future, 
or  existing  cities  whose  boundaries  would 
shortly  be  enlarged,  it  abdicated  such  power. 

The  case  of  Regina  v.  Cottle,  3  Eng.  L.  & 
Eq.  474,  is  pertinent  in  this  connection.    A 
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turnpike  act,  pasited  in  1840,  and  which  was 
to  be  in  force  for  thirty-one  years,  provided 
that  it  should  not  be  lawful  to  continue  or 
erect  any  turnpike  gate  across  the  roads  in 
the  town  of  Taunton,  or  in  any  other  town 
through  or  into  which  the  roads  might  pass 
or  be  made.  It  was  held  that  the  prohibi- 
tion extended  to  the  erection  of  a,  gate  with- 
in the  limits  of  a  town  as  it  existed  at  any 
time  during  the  operation  of  the  act,  and  not 
merely  at  the  time  when  the  act  passed. 
Said  Lord  Campbell :  "We  think  that  the 
legislature  contemplated  the  probable  in- 
crease of  Taunton  within  a  period  longer 
than  that  generally  assigned  for  a  genera- 
tion of  the  human  race,  and  intended  that 
its  inhabitants,  as  it  increased,  should  be 
exempt  from  the  annoyance  of  a  turnpike 
gate  cutting  off  the  free  intercourse  between 
neighbors  in  the  same  street.  .  .  .  This 
construction  is  fortified  by  the  reference  to 
'any  other  town  through  or  into  which  the 
said  roads  may  pass,' — meant,  probably,  to 
protect  the  inhabitants  of  any  new  town 
which  might  spring  up  within  the  district 
while  the  act  should  be  in  force." 

The  case  of  People  ex  rel.  Woodhiiven  Oaa- 
light  Co.  V.  Deehan,  153  N.  Y.  528,  47  N.  E. 
787,  is  also  apposite  in  this  connection. 
In  that  case  a  grant  by  the  town  an- 
thorities  to  an  incorporated  gas  com- 
pany of  a  power  to  lay  conductors  "for 
conducting  gas  in  and  through  the  pub- 
lic streets  and  highways  ol  said  town," 
without  any  express  limitation  was  held 
not  to  be  restricted  to  existing  streets 
and  highways,  but  to  be  construed  as  extend- 
ing to  such  as  were  subsequently  enlarged, 
changed,  or  opened.  In  delivering  the  opin- 
ion the  court  observed:  "When  the  right  to 
use  the  streets  has  been  once  granted  in  gen- 
eral terms  to  a  corporation  engaged  in  sup- 
plying gas  for  public  and  private  use,  such 
.  grant  necessarily  contemplates  that  new 
streets  are  to  be  opened  and  old  ones  extend- 
ed from  time  to  time,  and  so  the  privilege 
[6i^]may  *be  exercised  in  the  new  streets  as  well 
as  in  the  old.  Such  a  grant  is  generally  in 
perpetuity,  or  during  the  existence  of  the 
corporation,  or  at  least  for  a  long  period  of 
time,  and  should  be  given  effect  according  to 
its  nature,  purpose,  and  duration." 

There  is  nothing  in  these  cases  in  conflict 
with  those  of  People  ex  rel.  Chope  v.  Detroit 
A  H.  PI.  Road  Co.  37  Mich.  195,  and  Detroit 
V.  Detroit  d  B.  PI.  Road  Co.  43  Mich.  140, 
6  N.  W.  275.  in  both  of  which  it  was  held 
that  a  toll  gate,  lawfully  erected  upon  land 
which  was  subsequently  taken  into  the  city, 
could  not  be  declared  a  nuisance  by  reason 
of  the  extension  of  the  boundaries,  and  that 
the  same  could  not  be  abated  without  a  vio- 
lation of  the  Ck>nstitution. 

In  the  case  under  consideration,  however, 
no  invasion  of  the  right  of  property  is  con- 
templated. The  subiection  of  the  railroad 
company  to  the  will  of  the  common  council 
deprived  the  company  of  nothing  it  before 
possessed,  but  limited  the  exercise  of  a  right 
which  bad  not  yet  become  vested  and  was 
still  subject  to  the  police  power.  The  ques- 
tion is  really  one  of  tbe  intention  of  the  gen- 
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eral  assembly  in  incorporating  this  provision 
into  the  charter  of  the  company,  and  in  view 
of  the  need  of  some  control  of  this  kind  and 
the  condition  of  the  country  at  the  time  tbe 
charter  was  adopted,  we  can  have  no  doubt 
whatever  that  the  assent  of  the  common 
council  was  intended  to  be  required  as  a  per- 
manent  condition.  Especially  is  this  so  in 
view  of  the  insistence  of  the  railroad  com- 
pany that  the  power  to  appropriate  these 
submerged  lands  is  a  continuing  one.  In 
such  case  the  condition  upon  which  the  pow- 
er should  be  exercised,  namely,  the  consent 
of  the  common  council,  should  also  be  con- 
strued as  continuous.  In  other  words,  the 
railroad  company  cannot  assert  the  power 
and  in  the  same  breath  repudiate  the  con- 
dition. 

In  conclusion,  we  are  of  opinion  that  th» 
decree  of  the  Supreme  Court  of  Illinois  w 
clearly  right,  and  it  is  therefore  affirmed. 


•COLLIS  P.  HUNTINGTON,  as  Special  B*-[0M] 
ceiver  of   the   Central  Land  Company  of 
West  Virginia,  Appt., 

V. 

JOHN  B.  LAIDLEYetoI. 

(See  8.  C.  Reporter's  ed.  M&-6S0.) 

Appeal    from    oireuit     oovrt—quMtiim     •/ 
jurisdiction. 

1.  A  direct  appeal  from  a  circuit  court  to  tbo 
Supreme  Court  of  the  United  States  on  the 
ground  that  the  Jurisdiction  of  the  dreult 
court  li  In  Issue  may  be  sustained  when  tbe 
Onal  decree  dlsmlsslDg  a  bill  and  the  order 
allowing  tbe  appeal  therefrom,  as  well  as  tbe 
distinct  and  contemporaneous  certificate  by 
the  court,  show  that  the  only  question  «n 
which  the  decree  was  based  was  that  of  ]•- 
rlsdlctlon. 

2.  The  dismissal  by  a  circuit  court  of  the  Unit- 
ed States,  for  want  of  lurlidictlon,  of  a  suit 
to  let  aside  a  deed  as  a  cload  on  title,  cannot 
bo  Justified  by  tbe  fact  that  tlie  matter  was 
re*  judicata  or  was  under  control  of  tbe  state 
court,  since  these  matters  affect  the  merits 
of  the  case,  rather  tban  tbe  Jarlsdictlon. 

[No.  105.] 

Argued    January    18,   19,    1900.    D«oidti 
Uaroh  19, 1900. 

APPEAL  from  a  decree  of  the  CireuitOowrt 
of  the  United  States  for  the  District  of 
West  Virginia  dismissing  a  bill  for  want  of 
jurisdiction.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  Maxwell  Evarts  argued  the  cauas 
and,  with  Ur.  F.  B.  Enslow,  filed  a  brief  for 
appellant: 

When  defendant  has  not  so  pleaded  as  to 
entitle  him  to  object  to  the  jurisdiction,  and 
the  objection  is  taken  by  the  court  of  its  own 
motion,  justice  requires  that  the  plaintiff 
should  have  an  opportunity  to  be  heaml  upon 
the  motion  and  to  meet  it  by  appropriate  evi- 
dence. 
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Bartog  t.  Memory,  116  U.  S.  588,  29  L.  ed. 
726.  8  Sup.  Ct  Rep.  521. 

The  test  of  exclusiye  jurisdiction  is  deter- 
mined by  the  actual  physical  seizure  of  the 
property. 

Wiswall  y.  Sampson,  14  How.  52,  14  L.  ed. 
S22;  Bagan  y.  Lucas,  10  Pet  400,  9  L.  ed. 
470;  Pulliam  y.  Osborne,  17  How.  471,  15  L. 
ed.  154;  Oitmhel  v.  Pitkin,  124  U.  S.  131,  31 
L.  ed.  374,  8  Sup.  Ct  Rep.  370;  Beidritter 
y.  Elizabeth  Oil-Cloth  Co.  112  U.  S.  204,  28 
L.  ed.  729,  6  Sup.  Ct.  Rep.  135;  Oovell  v. 
Beyman,  111  U.  b.  176,  281..  ed.  390,  4  Sup. 
Ct.  Rep.  355;  Byert  v.  MoAuley,  149  U.  S. 
608,  37  L.  ed.  867.  13  Sup.  Ct.  Rep.  906; 
Uoran  v.  Sturgea,  154  U.  S.  256,  38  L.  ed. 
981,  14  Sup.  Ct  Rep.  1019;  Shields  y.  Cole- 
man, 167  U.  S.  168,  39  L.  ed.  660,  16  Sup.  Ct 
Rep.  670;  Re  Ohetwood,  165  U.  S.  443,  41  L. 
ed.  782,  17  Sup.  Ct  Rep.  385;  Ea  parte  John- 
son, 167  U,  S.  120,  42  L.  ed.  Iu3.  17  Sup.  Ct 
Rep.  736;  Brovm  y.  Clarke,  4  How.  4,  II  L. 
ed.  860;  Peale  y.  Phipps,  14  How.  368,  14  L. 
ed.  460;  Taylor  y.  Oarryl,  20  How.  683,  16 
L.  ed.  1028 ;  Freeman  y.  Bowe,  24  How.  460, 
16  L.  ed.  749;  Buck  y.  OoUMth,  3  WaU.  334, 
18  L.  ed.  267;  Riggs  y,  Johnson  County,  6 
Wall.  166,  sub  nom.  United  States  ex  rel. 
Riggs  y.  Johnson  County  Supers.  18  L.  ed. 
768;  Lammon  y.  Feusier,  111  U.  8.  17,  28  L. 
ed.  337,  4  Sup.  Ct  Rep.  286;  Rio  Grande  R. 
Co.  y.  Gomila,  132  U.  S.  App.  478,  S3  L.  ed. 
400,  10  Sup.  Ct  Rep.  155 ;  Wilmer  y.  Atlanta 
d  R.  Air  Line  R.  Co.  2  Woods,  409,  Fed.  Ca«. 
No.  17,775. 

Messrs.  Z.  T.  Vinson  and  Holmes  Con- 
rad argued  the  cause,  and  Messrs.  W.  R. 
Thompson,  W.  K.  Oowden,  and  Z.  T.  Vinson 
filed  a  brief,  for  appellees: 

The  court  that  has  first  acquired  jurisdio- 
tion  of  the  action  of  the  parties  and  subject- 
matter  of  the  controversy  retains  it  to  the 
end  of  that  controversy,  to  the  exclusion  of 
the  process  of  all  other  courts  of  co-ordinate 
jurisdiction. 

Smith  V.  Mclver,  9  Wheat.  532,  6  L.  ed. 
152 ;  French  v.  Bay,  22  Wall.  253,  22  L.  ed. 
868;  Bagan  v.  Lucas,  10  Pet  400,  9  L.  ed. 
470;  Buck  v.  Colhath,  3  Wall.  334,  18  L. 
ed.  267;  Riggs  y.  Johnson  County,  6  Wall. 
196,  sub  nom.  United  States  ex  rel.  Riggs 
y.  Johnson  County  Supers.  18  L.  ed.  776; 
Watson  v.  Jones,  13  Wall.  679,  20  L.  ed.  666; 
Govell  v.  Beyman,  111  U.  8.  176,  28  L.  ed. 
390,  4  Sup.  Ct  Rep.  365;  Beidritter  y.  Elie- 
abeth  Oil-Cloth  Co.  112  U.  S.  294,  28  L.  ed. 
729,  6  Sup.  Ct  Rep.  135;  Oumbel  v.  Pitkin, 
124  U.  8.  131,  31  L.  ed.  374,  8  Sup.  Ct  Rep. 
379;  Porter  y.  Sahin,  140  U.  8.  478,  37  L. 
ed.  815,  13  Sup.  Ct  Rep.  1008;  Moron  v. 
Sturges,  154  U.  S.  256,  38  L.  ed.  981,  14  Sup. 
Ct  Rep.  1010;  Re  Chetwood,  165  U.  S.  443, 
41  L.  ed.  782, 17  Sup.  Ct  Rep.  386 ;  Ea  parte 
Johnson,  167  U.  S.  120,  42  L.  ed.  103, 17  Sup. 
Ct  Rep.  736;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  432,  42  L.  ed.  807,  18  Sup.  Ct  R«n>. 
403. 

Actual  seisure  of  the  property  is  not  essen- 
tial to  give  complete  jurisdiction  over  the 
subject-matter  after  the  parties  litigant  are 
before  the  court,  whenever  the  transfer  of  the 
possession  thereof  is  necessary  to  give  ade- 
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qnate  effect  to  any  judgment  which  may  be 
rendered  concerning  the  same. 

Adams  v.  Mercantile  Trust  Co.  30  U.  S. 
App.  204,  86  Fed.  Rep.  817,  15  0.  C.  A.  1; 
Moran  v.  Sturges,  154  U.  8.  283,  38  L.  ed. 
090,  14  Sup.  Ct.  Rep.  1019. 

Messrs.  Broum,  Jackson,  <£  Knight  and 
W.  8.  Laidley  also  filed  a  brief  for  appellees. 

*Mr.  Justice  C^ray  ddivered  the  opinion[669] 

of  the  court: 

This  is  a  direct  appeal  to  tills  court,  under 
the  act  of  March  3, 1891,  chap.  517,  S  6,  from 
a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Virginia,  dis- 
missing for  want  of  jurisdiction  a  bill  in 
equity  filed  by  CoUis  P.  Huntington,  a  citi- 
zen of  New  York,  as  special  receiver  of  the 
Central  Land  Company  of  West  Virginia,  a 
corporation  of  West  Virginia,  against  John 
B.  Laidley,  a  citizen  of  West  Virginia,  and 
against  citizens  of  other  states,  to  charge  a 
tract  of  240  acres  of  land  in  that  state  with 
a  trust. 

The  question  of  jurisdiction,  and  the  as- 
pect in  which  it  was  presented  to  the  court 
below,  will  be  best  understood  by  first  giv- 
ing an  outline  of  the  undisputed  facts  and 
of  the  proceedings  in  this  case,  as  gathered 
from  the  voluminous  record  transmitted  to 
this  court. 

On  February  25,  1870,  Sarah  H.  G.  Penny- 
backer,  a  married  woman,  owning  a  tract  of 
land  of  240  acres  in  West  Virginia,  executed 
with  her  husband  a  deed  thereof,  with  a  sep- 
arate acknowledgment  by  each,  to  Hunting- 
ton, who  on  October  16,  1871,  conveyed  his 
title  therein  to  the  Antral  Land  Company; 
and  that  company  afterwards,  and  before 
April,  1882,  sold  parts  of  the  tract  to  one 
Remley  and  to  other  persons.  The  suffi- 
ciency of  Mrs.  Pennybacker's  acknowledg- 
ment was  doubted;  and  on  January  26,  1882, 
she,  having  become  a  widow,  executed  and 
acknowledged,  in  due  form  of  law,  a  deed  of 
the  tract  to  Laidley.  All  those  deeds  were 
duly  recorded. 

In  April,  1882,  Laidley  brought,  in  the 
circuit  court  of  Cabell  county,  in  the  state  of 
West  Virginia,  an  action  of  ejectment 
against  the  Central  Land  Company  to  re- 
cover the  tract  of  land;  and  a  verdict  and 
judgment  obtained  by  the  Central  Land 
Company  in  that  action  were,  in  Kovember, 
1887,  set  aside  and  reversed  by  the  supreme 
court  of  appeals  of  West  Virginia,  and  a  new 
trial  ordered,  upon  the  ground  that  Mrs. 
Pennybacker's  acknowledgment  to  her  first 
deed  was  defective.  30  W.  Va.  606,  4  8.  E. 
706. 

*The  Central  Land  Company  filed  in  the[e70] 
cotinty  court  in  June,  1887,  a  bill  in  equity, 
and  in  March,  1888,  an  amended  bill,  against 
Laidley,  Huntington,  Mrs.  Pennybacker,  and 
the  several  srantees  of  the  Central  Land 
Company,  alleging  that  Laidley  obtained  his 
deed  from  Mrs.  Pennybacker  by  fraud,  and 
held  the  land  in  trust  for  the  Central  Land 
Company,  and  should  be  restrained  from 
proceeding  with  the  action  at  law.  The 
county  court  dismissed  that  bill,  and  its  de- 
cree was  affirmed  in  February,  1889,  by  the 
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supreme  court  of  appeals.    32  W.  Va.  134, 
3  L.  R.  A.  826,  9  8.  E.  61. 

In  September,  1890,  the  action  of  eject- 
ment of  Laidley  against  the  Central  Land 
Company  (proceedings  in  which  had  been 
stayed  to  await  the  decision  in  the  equity 
suit)  was  tried  again  in  the  county  court, 
and  a  verdict  and  judgment  returned  for 
I«idley.  A  petition  for  a  writ  of  error  to 
review  that  judgment  was  afterwards  de- 
nied by  the  supreme  court  of  appeals;  and 
on  March  26,  1801,  the  county  court  issued 
a  writ  of  possession  in  favor  of  Laidley.  A 
writ  of  error  from  this  court  to  the  supreme 
court  of  appeals  was  sued  out  by  the  Cen- 
tral Land  Company  on  July  7,  1891,  and  was 
dismissed  by  this  court  for  want  of  jurisdic- 
tion on  June  3,  1895.  159  U.  S.  103,  40  L. 
ed.  91,  16  Sup.  Ct.  Eep.  80. 
^  In  November,  1883,  Laidley  brought  in  the 

^  county  court  separate  actions  of  ejectment 

•  against  Remley  and  the  other  persons  who 

/  had  taken  deeds  from  the  Central  Land  Com- 

pany of  parts  of  the  tract  of  240  acres.  In 
each  of  those  actions,  the  defendant  filed  a 
claim  for  improvements,  and  Laidley  (pur- 
suant to  the  provisions  of  the  Code  of  West 
Virginia  of  1891,  chap.  91,  S!  10-13)  elected 
to  Slow  the  improvements,  and  on  Septem- 
ber 10,  1890,  took  judgment  for  the  value  of 
the  lot  recovered,  with  an  order  for  its  sale, 
instead  of  a  judgment  for  the  possession  of 
the  land,  and  for  the  transfer  of  the  title. 
On  December  16,  1890,  the  court  appointed 
special  commissioners  to  make  the  sales.  On 
October  21,  1897,  the  court  substituted,  in- 
stead of  those  commissioners,  William  R. 
Thompson,  and  he  advertised  the  lots  for 
sale. 
Meanwhile,  on  Kovember  II,  1890,  Hun- 
l671]tin.5ton  and  others,  •stockholders  in  the  Cen- 
tral Land  Company,  had  filed  in  the  circuit 
court  of  the  United  States  a  bill  in  equity 
against  the  company  to  wind  up  its  affairs, 
because  its  oharter  was  about  to  expire ;  and 
on  the  same  day  the  court  appointed  Frank 
B.  Enslow  temporary  receiver  to  take  pos- 
session of  all  its  property.  On  December  16, 
1890,  Enslow  reported  to  the  court  that  he 
had  takfn  possession  of  all  the  property  of 
the  company,  including  the  tract  of  240 
acres;  and  the  court  appointed  Huntington 
special  receiver,  and  detected  Enslow  to  turn 
over  all  its  property  to  him,  which  was  ac- 
cordingly done. 

On  February  28,  1891,  Huntington,  as 
such  special  receiver,  filed  in  the  circuit 
court  of  the  United  States  against  Laidley, 
and  against  sundry  persons  claiming  under 
grants  from  him,  the  bill  in  the  present  case, 
which  set  forth  the  conveyances  from  Mrs. 
Pennybacker  to  Huntington,  from  him  to  the 
Central  Land  Company,  from  that  company 
to  Remley  and  oUiers,  from  Mrs.  Penny- 
backer  to  Laidley,  and  from  him  to  the  other 
defendants,  and  the  appointment  of  Hun- 
tington as  receiver;  all^fed  that  the  deed 
from  Mrs.  Pennybacker  to  Huntington  was 
duly  acknowledged  by  her,  and  was  valid; 
and  that  LaidleVs  acts,  in  obtaining  the 
later  deed  from  her  to  himself,  and  in  con- 
veying parts  of  the  land  to  other  persons, 
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were  in  fraud  of  the  rights  of  the  Ceatral 
Land  Company,  and  created  a  doud  upon  the 
title  of  that  company  and  of  those  claiming 
under  it;  and  prayed  for  an  injunction 
against  the  defendants  from  interfering  with 
the  plaintiff's  possession  of  the  tract  of  240 
acres,  and  from  doing  any  act  tending  to  af- 
fect his  title,  or  to  cast  a  cloud  upon  it,  and 
from  proceeding  to  enforce  any  claim  to,  or 
taking  possession  of,  or  making  any  sales  of. 
any  of  the  lots  sold  by  the  Central  Land 
Company;  and  further  prayed  that  the  deed 
from  Mrs.  Pennybacker  to  Laidley,  and  his 
deeds  to  the  other  defendants,  be  declared 
void.  On  the  filing  of  the  bill,  a  temporary 
injunction  was  issued  as  prayed  for. 

On  January  12,  1892,  a  demurrer  by  Laid- 
ley to  this  bill,  and  a  motion  by  him  to  dis- 
solve the  injunction,  were  both  overruled. 

*0n  Januai^  26,1894, the  plaintiff  fiIedan[eTt; 
amended  bill  in  this  cause,  repeating  the  al- 
l^ations  and  prayers  of  the  origi^  bill; 
and  further  ailing  that,  by  reason  of  cer- 
tain facts  fully  and  specifically  set  forth, 
and  alleged  to  have  been  discovered  by  the 
plaintiff  since  he  filed  the  original  bill,  the 
acts  of  Laidley  in  procuring  the  deed  to  him- 
self from  Mrs.  Pennybacker  were  done  while 
he  stood  in  a  confidential  relation  to  Hun- 
tington, and  were  fraudulent  as  against 
Htmtington  and  the  Central  Land  Company ; 
and  also  alleging  that,  if  the  legal  title 
passed  to  Laidley  by  his  deed  from  Mrs.  Pen- 
nybacker, he  and  his  grantees  held  the  I^;al 
title  in  trust  for  the  plaintiff  and  the  gran- 
tees of  the  Central  Land  Company;  and 
therefore  praying  that  the  defendant* 
might  be  decreed  to  eonv^  the  lands,  so  held 
by  them  respectively,  to  Huntington  as  re- 
ceiver of  the  Central  Land  Company,  and  to 
the  grantees  of  that  company. 

On  February  26,  1806,  Laidley  and  the 
other  defendants  filed  a  plea  and  answer  in 
which  they  denied  the  allegations  of  the  bill ; 
set  up  by  way  of  estoppel  the  judgment* 
in  the  state  courts  in  favor  of  Laidley  and 
against  the  Central  Land  Company,  in  the 
action  of  ejectment,  and  in  the  suit  in  equi- 
ty, between  them ;  and  claimed  to  be  allowed 
the  amounts  awarded  to  Laidl^  in  his  ac- 
tions of  ejectment  against  Remley  and 
others. 

On  December  26,  1896,  the  plaintiff  was  al- 
lowed to  further  amend  his  bill  in  partien- 
lars  which  need  not  be  stated;  and  the  de- 
fendants filed  the  same  plea  and  answer  to 
the  bill  as  so  amended. 

On  July  12,  1897,  the  court,  upon  a  hear- 
ing of  the  parties,  adjudged  that  "said  plea 
of  res  judicata"  be  overruled ;  and  gave  the 
defendants  leave  to  answer  the  bill ;  and  de- 
nied motions  of  the  defendants  to  dissolve 
the  injunction,  and  to  remove  Huntington 
from  the  ollice  ot  receiver. 

On  July  13,  1897,  Laidley  filed  another 
plea  and  answer,  setting  up,  in  different 
form,  substantially  the  same  defenses  as  in 
the  former  plea  and  answer.  On  September 
4,  1897,  the  other  defendants  filed  an  answer 
to  that  bill;  and  the  plaintiff  obtained  an 
order  on  Laidley,  returnable  January  10. 
1898,  to  show  cause  why  his  new  plea  and 
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f 678]uMwer  shoald  not  be  •tricken  'from  the  files 
as  irregular.    On  October  4,  1897,  the  plain- 
tiff fil^  a  general  replication  to  the  answer 
of  the  other  defendants. 
On  December  17,  1897,    Huntington,    as 

glaintiff  in  the  case  at  bar,  filed  a  petition 
1  the  circuit  court  of  the  United  States  for 
a  rule  against  Laidley  and  against  his  at- 
torneys, Z.  T.  Vinson  and  William  B.  Thomp- 
son, to  show  cause  why  they  should  not  be 
fined  and  attached  for  contempt  in  violat- 
ing the  injunction  granted  b^  that  court  in 
Feoruary,  1891,  by  undertaking  to  sell  the 
lots  described  in  Laidley's  actions  of  eject- 
ment against  Remley  and  others.  On  De- 
cember 20, 1897,  Laidley  and  Thompson  filed 
answers  to  this  rule,  and  annexed  thereto  as 
exhibits  copies  of  the  proceedings  in  those 
actions  of  ejectment. 

On  December  20,  1897,  on  motion  of  the 
plaintiff,  the  court  extended  the  time  for 
taking  the  testimony  in  the  cause  until  nine- 
ty days  after  the  hearing  on  the  motion  to 
strike  out  lAidley's  plea  and  answer. 

On  March  3,  1898,  the  rule  for  an  attach- 
ment for  contempt  was  argued.  On  June 
26,  1898,  the  court  enter^  an  order  dis- 
charging that  rule,  because,  as  the  order 
stated,  the  court  found  that  the  circuit  court 
of  Cabell  county.  West  Virginia,  had  taken 
jurisdiction  of  the  parties  and  the  subject- 
matter,  prior  to  the  institution  of  this  suit, 
and  the  cause  was  still  pending  in  that 
court,  and  therefore  the  circuit  court  of  the 
United  States  had  no  jurisdiction  to  grant 
tiie  injunction  restraining  the  sale  oi  the 
property  under  decrees  of  the  state  court. 

Chi  the  same  day,  and  without  any  further 
hearing  in  the  cause,  the  court,  of  its  own 
motion,  entered  a  final  decree,  as  follows: 
"This  cause  having  come  on  this  26th  day  of 
June,  1898,  to  be  considered  by  this  court 
upon  a  petition  filed  by  the  complainant 
herein  on  the  17th  day  of  December,  1897, 
praying  that  a  rule  be  issued  requiring  that 
Jolm  B.  Laidley,  one  of  the  defendants  here- 
in, and  his  attorneys,  Z.  T.  Vinson  and  W. 
R.  lliompson,  should  appear  and  show  cause 
why  they  should  not  be  fined  and  attached 
for  contempt  for  violating  the  injunction 
order  heretofore  entered  in  the  above-enti- 
tled cause,  and  upon  the  answer  and  exhibits 
(674]attached  thereto  of  the  said 'defendant,  John 
B.  Laidley,  to  said  petition,  and  upon  the  an- 
swers and  exhibits  attached  thereto  of  his 
attorneys,  Z.  T.  Vinson  and  W.  R.  Thomp- 
son, thereto,  and  upon  the  bill  and  the  an- 
swers to  said  bill ;  and  the  court  having  con- 
sidered the  matter,  and  having  duly  ex- 
amined the  bill  and  amended  bills  herein, 
and  the  answers  of  the  defendant  and  the  ex- 
hibits attached  thereto,  and  the  records  in 
the  ejectment  suits  in  the  circuit  court  of 
Cabell  county,  in  which  John  B.  Laidley  was 
plaintiff  and  the  Central  Land  Company  of 
West  Virginia  and  others  were  defendants, 
and  the  record  in  the  chancery  cause  in  the 
circuit  court  of  Cabell  county,  in  which  the 
Central  Land  Company  of  West  Virginia 
was  plaintiff  and  John  B.  Laidley  and  others 
were  defendants,  which  said  records  in  said 
state  court  actions  were  not  disputed  or  de- 
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nied  by  the  complainant;  and  it  appearing 
from  such  examination  to  the  satisfaction  of 
this  court,  upon  consideration  thereof,  that 
this  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  this  court,  because 
of  the  pendency  in  the  state  court,  prior  to 
the  commencement  of  this  suit,  of  the  action 
of  ejectment  in  which  John  B.  Laidley  was 
plaintiff  and  the  Central  Land  Company  of 
West  Virginia  was  defendant,  which  was  be- 
gun in  the  circuit  court  of  Cabell  county. 
West  Virginia,  on  the  first  Monday  of  April, 
1882,  and  of  the  other  actions  in  ejectment 
brought  in  said  state  court  by  tiie  said 
John  B.  Laidley  as  plaintiff  in  relation  to 
the  property  in  question  in  this  suit,  prior 
to  the  commencement  of  this  cause,  and  of 
the  chancery  cause  in  said  state  court  In 
which  the  Central  Land  Company  of  West 
Virginia  was  plaintiff  and  John  B.  Laidley 
and  others  were  defendants,  which  was 
brought  in  said  state  court  prior  to  the  com- 
mencement of  this  cause;  and  this  court  be- 
ing therefore,  for  the  aforesaid  reason,  of  the 
opinion  that  it  is  required  to  dismiss  this 
suit  by  the  5th  section  of  the  act  of  Congress, 
approved  March  3,  1876,  and  entitled  'An 
Act  to  Determine  the  Jurisdiction  of  Circuit 
Courts  of  the  United  States,  and  to  Regulate 
the  Removal  of  Causes  from  State  Courts, 
and  for  Other  Purposes,'  it  is  now,  therefore, 
on  this  court's  own  motion,  adjudged  and 
decreed  that  this  suit  and  the  bill  and 
amended  bills  therein  be,  and  'they  hereby[e78] 
are,  dismissed  and  stricken  from  the  docket 
of  this  court,  without  costs." 

On  the  same  day,  the  following  proceed- 
ings took  place,  and  were  filed  in  the  circuit 
court  of  the  United  States,  namely:  The 
plaintiff  presented  a  petition  for  an  appeal 
from  that  decree  to  this  court,  under  the  act 
of  March  3,  1891,  chap.  617,  S  6,  alleging 
that  he  wm  aggrieved  by  the  final  decree  by 
which  the  circuit  court  of  the  United  States, 
notwithstanding  that  it  had  the  first  actual 
physical  possession  of  the  land  involved  in 
this  cause,  dismissed  the  suit  on  the  ground 
that  it  had  no  jurisdiction  thereof,  because 
of  the  pendency  of  the  suits  in  the  state 
court,  b^un  prior  to  the  commencement  of 
this  cause.  And  the  district  judge  signed  an 
order  "that  the  appeal  be  allowed  as  prayed 
for,"  approved  an  appeal  bond,  and  signed  a 
citation  to  the  appellees,  as  well  as  a  certifi- 
cate in  these  terms:  "A  final  decree  having 
been  entered  herein  on  the  26th  day  of  June, 
1808,  dismissing  this  suit  and  the  bill  and 
amended  bills  therein:  Now  therefore  this 
court,  in  pursuance  of  the  second  paragraph 
of  the  fifth  section  of  the  act  of  Congress, 
approved  March  3,  1891,  and  entitled  'An 
Act  to  Establish  Circuit  Courts  of  Appeals, 
and  to  Define  and  Regulate  in  Certain  Cases 
the  Jurisdiction  of  the  Courts  of  the  United 
States,  and  for  Other  Purposes,'  hereby  cer- 
tifies to  the  Supreme  Court  of  the  United 
States  for  decision  the  question  of  the  juris- 
diction alone  of  this  court  over  this  cause  as 
follows:  Is  this  court  without  jurisdiction 
of  this  cause,  because  of  the  pendency  in  the 
state  court,  prior  to  the  commencement  of 
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this  suit,  of  the  action  of  ajectment  in  wUeh 
John  B.  Laidley  was  j^aintiff  and  the  Cen- 
tral Land  Company  of  West  Virginia  was  de- 
fendant, which  waa  begun  in  the  circuit 
court  of  Cabell  county.  West  Virginia,  on 
the  first  Monday  in  April,  1882,  and  of  the 
other  actions  in  ejectment  brought  prior  to 
this  cause  in  said  state  court  Dy  the  said 
John  B.  Laidley  as  plaintiff  in  relation  to 
the  property  in  question  in  this  suit,  and  of 
the  chancery  cause  in  which  the  Central 
Land  Company  of  West  Virginia  was  com- 
plainant and  John  B.  Laidley  and  others 
were  defendants,  which  was  brought  in  said 
state  court  prior  to  the  commencement  of 
this  cause?" 
[676]  "The  appeal  in  this  case  is  taken  under 
that  clause  of  the  act  of  March  3, 1891,  chap. 
617,  {  6,  which  provides  that  app««ls  or 
writs  of  error  may  be  taken  from  the  circuit 
court  of  the  United  States  directly  to  this 
court  "in  any  case  in  which  the  jurisdiction 
of  the  court  is  in  issue;  in  sudi  cases  the 
question  of  jurisdiction  alone  shall  be  certi- 
fied to  the  Supreme  Court  from  the  court 
below  for  decision."    26  Stat,  at  L.  827. 

The  appellees  have  moved  to  dismiss  the 
appeal,  upon  the  ground  that  the  decree  of 
dismissal  involved  the  consideration  and  de- 
termination of  the  legal  effect  and  oondusive- 
ness  of  the  several  judgments  and  decrees  of 
the  state  courts,  and  therefore  the  appeal 
should  have  been  to  the  circuit  court  of  ap- 
peals, and  not  to  this  court;  and  upon  the 
further  ground  that  the  district  judge  could 
not  certify  a  question  decided  by  the  circuit 
judge,  or  allow  an  appeal  from  his  decree. 

In  order  to  maintain  the  appellate  juris- 
diction of  this  court  under  thu  clause,  the 
record  must  distinctly  and  unequivocally 
show  that  the  court  below  sends  up  for  con- 
sideration a  single  and  definite  question  of 
jurisdiction.  This  may  appear  in  either  of 
two  ways:  by  the  terms  of  the  decree  ap- 
pealed from  and  of  the  order  allowing  the 
appeal;  or  by  a  separate  certificate  of  the 
court  below.  Maynard  v.  Beoht,  161  U.  S. 
324,  38  L.  ed.  170,  14  Sup.  Ct.  Rep.  363; 
Re  Lehigh  Min.  d  Mfg.  Co.  166  U.  S.  322,  SO 
L.  ed.  438,  16  Sup.  Ct.  Rep.  376;  Shields  v. 
Coleman,  167  U.  S.  168,  30  L.  ed.  660,  15 
Sup.  Ct.  Rep.  670;  Interior  Oonttr.  d  Im- 
prov.  Co.  V.  Oibney,  160  U.  S.  217,  40  L.  ed. 
401,  16  Sup.  Ct.  Rep.  272;  Van  Wagenen 
V.  SetoaU,  160  U.  S.  369,  40  L.  ed.  460,  16 
Sup.  Ct  Rep.  370;  Chappell  v.  United 
States,  160  U.  S.  490,  40  L.  ed.  610,  16  Sup. 
Ct.  Rep.  307;  Davis  v.  Oeissler,  162  U.  S. 
290,  40  L.  ed.  072,  16  Sup.  Ct.  Rep.  706. 
In  the  case  at  bar  it  appears  in  both  ways. 

The  final  decree  of  the  circuit  court  of  the 
United  States  recited  that,  at  the  hearing 
upon  the  petition  for  a  rule  for  an  attach- 
ment for  contempt,  the  court  examined  the 
bill  and  amended  bills  and  the  answers  there- 
to, and  the  undisputed  records  of  the  suits 
in  the  state  court ;  and  that  from  such  exam- 
ination it  appeared  to  the  satisfaction  of  the 
court  that  this  suit  did  not  really  and  sub- 
stantially involve  a  dispute  or  controversy 
properly  within  its  jurisdiction,  because  of 
the  pendency  of  those  suits  in  the  stat* 
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oonrt,  and  for  th»t  reuon  the  court  waa  of 
opinion  that  it  was  required  by  |  6  of  the 
act  of  March  8,  1876,  enap.  137,  to  diamias  ^^ 
the  suit;  *and  it  waa  therefore,  upon  the[6TT] 
oourf  B  own  motion,  adjudged  and  decreed 
that  the  suit  be  dianiissed.  The  act  of  March 
3,  1876,  chap.  137,  S  5,  referred  to  in  thstt 
decree,  provides  that  it,  in  any  suit  com- 
menced in  a  circuit  court  of  the  United 
States,  it  appear  to  the  eatisfaetion  of  that 
court,  at  any  time  after  the  suit  is  brouj^t, 
"that  such  suit  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  prop- 
erly within  the  jurisdiction  of  said  dreuilt 
court,"  that  court  shall  dismiss  the  suit.  18 
Stat,  at  L.  472.  And  such  dismissal  for 
want  of  jurisdiction  is  reviewable  by  this 
court  under  the  act  of  March  3,  1891,  chap. 
617,  8  6.  Wetmore  v.  Rytner,  160  U.  S.  115, 
42  L.  ed.  682,  18  Sup.  Ct  Rep.  203.  The  final 
decree,  therefore,  clearly  shows  that  the  ques- 
tion decided  below  was  a  specific  question  of 
jurisdiction  only.  This  dismissal  of  the  suit 
for  want  of  jurisdiction  was  the  only  ground 
assigned  for  the  appeal ;  and  the  app^  waa 
allowed  "as  prayed  for." 

The  same  question  is  also  distinctly  stated 
in  the  certificate  made  and  filed  by  the  dis- 
trict judge  on  the  same  day  on  which  the 
final  decree  was  entered,  and  on  which  he 
allowed  the  appeal  and  signed  the  citation. 
It  does  not  appear  from  Uie  record,  and  is 
immaterial,  whether  the  final  decree  waa 
rendered  by  the  circuit  judge  or  by  the  dis- 
trict jud^  The  district  judge  was  a  judge 
of  the  circuit  court  of  the  United  States, 
and  as  such  had  authority  to  allow  the  ap- 
peal and  to  sign  the  citation,  even  if  the  de- 
cree was  rendered  by  the  circuit  judge.  Rev. 
Stat  SS  009,  1012;  Rodd  v.  Heartt,  17  Wall. 
354,  21  L.  ed.  627.  We  can  have  no  doubt 
that  the  district  judge,  who  as  a  judge  of  the 
circuit  court  lawfully  allowed  the  appeal 
and  signed  the  citation,  was  authorize  also 
to  certify  to  this  court  the  question  of  juris- 
diction determined  by  that  decree. 

The  question  of  jurisdiction  then,  appear- 
ing by  the  decree  itself  and  by  the  order  al- 
lowing the  appeal  therefrom,  as  well  as  by 
the  distinet  and  eontemporaneous  certificate, 
to  have  been  the  only  question  on  whidi  the 
decree  below  was  based,  is  rightly  before  this 
court  for  determination. 

The  condition  of  the  cauae,  at  the  time 
when  the  circuit  court  of  the  United  States 
entered  a  final  decree  dismissing  it  for  want 
of  jurisdiction,  was  as  follows:  An  injunc- 
tion 'had  been  granted  upon  the  filing  of  the[678] 
bill.  The  court  had  overruled  a  demurrer 
to  the  bill,  as  well  as  a  plea  of  all  the  de- 
fendants setting  up  the  judgments  in  the 
state  courts  as  res  judicata;  and  had  given 
leave  to  the  defendants  to  answer  the  bill. 
Thereupon  the  defendant  Laidley  filed  a  plea 
and  answer  setting  up  substantially  the 
same  defenses  as  before;  and  the  plaintiff 
obtained  an  order  to  show  cause  why  this 
plea  and  answer  should  not  be  stricken  out 
as  irregular.  The  other  defendants  an- 
swered the  bill,  and  the  plaintiff  filed  a  gen- 
eral replication  to  their  answer.  The  court 
extended  the  time  for  taking  testimony  in 
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the  cause  until  ninety  days  after  hearing 
the  motion  to  strike  out  lAidley's  plea  and 
answer.  That  motion  was  never  heard ;  the 
time  allowed  for  taking  testimony  had  not 
expired;  and  the  cause  was  not  heard,  or 
ready  to  be  heard,  as  between  the  plaintiff 
and  any  of  the  defendants,  except  upon  a 
rule  (which  had  been  obtained  by  the  plain- 
tiff and  argued  by  both  parties)  for  an  at- 
tachment against  Laidley  and  his  attorneys 
for  contempt  in  violating  the  injunction 
previously  granted.  Yet  the  court  not  ooly 
discharged  the  rule  for  an  attachment  for 
contempt,  but  at  the  same  time,  of  its  own 
motion,  and  without  any  further  hearing  of 
the  cause,  or  of  any  matter  therein,  entered 
the  final  decree  dismissing  the  suit  for  want 
of  jurisdiction.  This  action  of  the  court 
was  irregular.  The  defendant,  as  the  case 
stood,  was  not  entitled  to  present  any  objec- 
tion to  the  jurisdiction  of  the  court  over 
the  principal  cause;  and  the  plaintiff  was 
entitled  to  be  heard  upon  any  such  objec- 
tion taken  by  the  court  of  its  own  motion. 
Bartog  v.  Memory,  116  U.  S.  588,  20  L.  ed. 
725,  6  Sup.  Ct.  Rep.  521 ;  Uorrit  v.  Qilmer, 
129  U.  S.  315,  327,  32  L.  ed.  690,  694,  9  Sup. 
Ct.  Bep.  289;  Wetmore  v.  Rymer,  169  U.  8. 
116, 122,  12S,  42  L.  ed.  682,  684,  686, 18  Snp. 
Ct  Rep.  293. 

Independently  of  that  consideration,  the 
decree  dismissing  this  suit  for  want  of  ju- 
risdiction was  erroneous.  It  may  be  that 
the  order  discharging  the  rule  for  an  attach- 
ment for  a  contempt  in  violating  the  injunc- 
tion by  proceedings  under  orders  of  the  state 
court  was  correct.  Rev.  Stat.  S  720;  Digga 
V.  Wolcott,  4  Cranch,  179,  2  L.  ed.  587; 
Riggi  v.  Johnson  County,  6  Wall.  166,  196, 
tub  nam.  United  States  em  rel.  Riggi  v. 
Johnson  County  Supers.  18  L.  ed.  768,  776; 
Central  Nat.  Bank  v.  Stevens,  169  U.  S.  432, 
460,  42  L.  ed.  807,  817,  18  Sup.  Ct  Rep.  403. 
But  it  by  no  means  follows  that  the  circuit 
ro79]court  of  the  United  'States  had  no  jurisdic- 
tion to  entertain  this  suit  for  any  purpose. 

Before  the  commencement  of  the  present 
suit,  all  the  proceedings  between  Laidley  and 
the  Central  Land  Company  in  the  state 
court,  which  affected  the  whole  tract  of  240 
acres,  had  been  brought  to  an  end — ^Laidley's 
action  of  ejectment  against  the  Central  Land 
Company,  by  a  judgment  and  a  writ  of  pos- 
session in  Laidley's  favor,  and  the  Central 
I^nd  Company's  bill  to  restrain  Laidley 
from  proceeding  with  that  action,  by  a  decree 
dismissing  the  bill.  And  Laidley's  proceed- 
ings in  ejectment  in  the  state  court  against 
Remley  and  others  concerned  only  the  legal 
title  in  parts  of  the  tract  of  240  acres. 

The  present  suit  seeks  to  charge  the  whole 
tract  with  a  trust  in  favor  of  the  plaintiff 
as  receiver  of  the  Central  Land  Company. 
Under  the  circumstances  of  this  case,  the 
question  whether  the  proceedings  in  any  or 
all  of  the  suits,  at  law  or  in  equity,  in  the 
state  court,  afforded  a  defense — either  by 
way  of  res  judicata,  or  because  of  any  con- 
trol acquired  by  the  state  court  over  the 
subject-matter — to  this  bill  in  the  circuit 
court  of  the  Un>ted  States,  was  not  a  ques- 
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tion  affecting  the  jurisdiction  of  that  ooort* 
but  was  a  quetition  affecting  the  merits  of  the 
cause,  and  as  such  to  be  tried  and  deter- 
mined by  that  court  in  the  exercise  of  its 
jurisdiction.  The  circuit  court  of  the  Unit- 
ed States  cannot,  by  treating  a  question  of 
merits  as  a  question  of  jurisdiction,  enable 
this  court,  upon  a  direct  appeal  on  the  ques- 
tion of  jurisdiction  only,  to  decide  the  ques- 
tion of  merits,  except  in  so  far  as  it  bears 
upon  the  question  whether  the  court  below 
had  or  had  not  jurisdiction  of  the  case. 

In  any  aspect  of  the  case,  the  decree  of 
the  circuit  court  of  the  United  States,  dis- 
missing the  suit  for  want  of  jurisdiction, 
must  bie  reversed,  and  the  cause  remanded 
to  that  court  for  further  proceedings  there- 
in. 

The  case  of  Blythe  v.  Hinckley,  173  U.  S. 
501,  43  L.  ed.  783,  19  Sup.  Ct.  Rep.  497, 
cited  by  the  appellees,  has  no  tendency  to 
support  the  opposite  conclusion.  In  that 
case,  this  court  dismissed  the  appeal,  be- 
cause the  decree  below  was  not  founded 
solely  upon  a  want  of  jurisdiction  in  the  cir- 
cuit court  of  the  United  States,  but  also 
upon  the 'grounds  that  the  plaintiff's  remedy  [680] 
was  at  law  and  not  in  equity,  and  that  cer- 
tain judgments  of  the  state  courts  could  not 
be  reviewed  on  the  reasons  put  forward. 
And  of  the  last  ground  this  court,  speaking 
by  the  Chief  Justice,  said  that  it  "was  not 
in  itself  a  decision  of  want  of  jurisdiction, 
because  the  circuit  court  was  a  Federal 
court,  but  a  decision  that  the  circuit  court 
was  unable  to  grant  relief  because  of  the 
judgments  rendered  by  those  other  courts." 
173  U.  S.  507,  43  L.  ed.  785,  19  Sup.  Ct.  Rep. 
499. 

Decree  reversed,  and  cause  remanded  for 
further  proceedings. 

Mr.  Justice  Brewer  dissents: 
I  dissent  from  the  opinion  and  judgment 
in  this  case.  In  a  purely  technical  sense  it 
may  not  be  open  to  criticism.  But  when, 
as  disclosed,  it  appearf  that  in  the  state 
courts  by  final  determinations,  beyond  any 
opportunity  of  review,  the  Ic^l  and  equita- 
ble title  to  the  tract  in  controversy  has  been 
adjudged  to  be  in  Laidley  (even  if  there  be 
question  of  the  correctness  of  those  deci- 
sions), it  seems  to  me  that  under  the  act  of 
March  3,  1875,  referred  to  in  the  opinion  of 
the  majority,  the  Federal  court  not  only  may 
rightfully,  but  also  should,  hold  that  what- 
ever may  be  the  state  of  the  pleadings  the 
litigation  in  that  court  must  stop.  Of 
course,  everybody  knows  that  when  there  has 
been  in  separate  actions  in  courts  of  law  and 
equity  final  determination  as  to  both  the 
legal  and  equitable  title  there  is  no  excuse 
for  further  litigation,  and  I  think  that  we 
sacrifice  substance  to  form  when  we  hold 
that  the  Federal  court  should  not,  when 
these  facts  are  disclosed,  act  promptly,  but 
must  wait  until  the  issues  presented  by 
pleadings  have  been  attempted  to  be  sup- 
ported by  testimony  and  the  case  is  reaay 
for  final  hearing.  Interest  reipuhliom  ut  sit 
finis  litium. 
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{681]*C!ouRTT  or  Cooomno,  Appellant, «.  Counrz 

OF  Yatapai.     [No.  110.] 

Appeal  from  the  Supreme  Conrt  of  the  Ter- 
ritory of  Arizomi. 

Ur.  Edward  U.  Doe  for  appellant.  No 
counsel  for  appellee. 

January  i,9,  1900.  Decree  affirmed  with 
costs,  on  the  authority  of  Utter  t.  Franklin, 
172  U.  S.  416,  43  L.  ed.  408, 10  Sup.  Ct  Rep. 
183. 


KowABD   8.   Dbeyeb,  Appellant,  v.  Jaices 
Pease,  Sheriff,  etc     [No.  117.] 
Appeal   from    the   Circuit   Court   of   the 
United  States  for  the  Northern  District  of 
Illinois. 

Ur.  Levy  Uayer  for  appellant.  Ur. 
Charles  S.  Deneen  for  ajppellee. 

January  29,  1900.  Order  affirmed  with 
costs,  on  the  authority  of  Uark\uon  v.  Bou- 
cher, 175  U.  S.  184,  ante,  124,  20  Sup.  Ct. 
Rep.  76;  Baker  v.  Once,  160  U.  S.  284,  42  U 
ed.  748,  18  Sup.  Ct.  Rep.  323 ;  Tinaley  y.  An- 
derson, 171  U.  S.  101,  43  L.  ed.  01,  18  Sup. 
Ct.  Rep.  805,  and  cases  cited. 


KiTTANiNo    Coal  Company,  Appellant,  «. 

J.    L.   Zabkiskib  et  al..  Executors,   etc. 

[No.  120.] 

Appeal  from  the  Circuit  Conrt  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

.Mr.  John  B.  Uhle  for  appellant  Uessrs. 
Benry  P.  Wells  and  Benry  Crofut  White  for 
appellees. 

January  29, 1900.  Dismissed  for  want  of 
jurisdiction,  on  the  authority  of  Smith  t. 
UeKay,  1«1  U.  S.  365,  40  L.  ed.  731,  16  Sup. 
Ct.  Rep.  400,  and  Blythe  t.  EinokUy,  173  U. 
S.  601,  43  L.  ed.  783, 10  Sup.  Ct.  Rep.  407. 

Fabiobs'  National   Baioe  or  Abkaitsab 

Crrr,    Kansas,    Plaintiff    in    Error,    v. 

Obobob  W.  Robinson,  RecMver,  etc.   [No. 

101.] 

In  Error  to  the  Supreme  Court  of  ths 
State  of  Kansas. 

Messrs.  E.  L.  Hamilton  and  Carroll  L. 
Bwarts  for  plaintiff  in  error.  Messrs.  John 
C.  Pollock  and  F.  O.  Bryan  for  defendant  in 
error. 
[•8S]  'Uaroh  S,  1900.  Judgment  affirmed  with 
costs,  on  the  authority  of  Oonde  v.  York, 
168  U.  8.  642,  42  L.  ed.  611, 18  Sup.  Ct.  Rq>. 
234,  and  Leyson  t.  Davis,  170  U.  8.  36,  43 
L.  ed.  030.  IS  Sup.  Ct.  Rep.  500. 
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New  Tobk  Lme  Insubakob  Ookfant,  P^ 
titioner,  v,  Fbank  E.  Dinglet,  Adminis- 
trator, etc.     [No.  325.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  AppeaJs  for 

the  Ninth  Circuit. 

Messrs.  E.  J.  UoCutchen,  Charles  Page, 

O.  W.  Bubiell,  a.  B.  Durham,  and  F.  D.  Ue- 

Kenney  for  petitioner.    Ur.  Benry  P.  Blair 

for  respondent. 
January  IS,  1900.    Denied. 


Mechanics'  Satinob  Bank,  Petitioner,  «. 
Fdblitt  Inbdbanob,  Trust,  ft  Safe  De- 
posit Coupant,  Administrator,  etc.  [No. 
463.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Ur.  Russell  Duane  for  petitioner.    No  op- 
position. 
January  IS,  1900.    Denied. 


Annie  T.  Bowen,  Petitioner, «.  Needles  Na- 
tional Bank  et  al.      [No.  440.J 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Ur.  Walter  8.  Carter  for  petitioner.    Ur. 

Henry  C.  Dillon  for  respondents. 
January  IS,  1900.    Denied. 


TuBBET  Stbav   Shipping   Cokpant  (Lnt- 
ited),  Claimant,  etc.,  Petitioner,  v.  A.  O. 
Haix  et  al.     [No.  484.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
January  IS,  1900.    Oranted. 

Fabmebs'  Loan  ft  Tbttbt  Compant,  Petition- 
er V.  W.  H.  Whitehead  et  al.  [No.  486.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
Uessrs.  E.  O.  Woloott  and  i^osl  F.  Vaile 

for  petitioner.    Ur.  John  F.  Bhafroth  tot  re- 
spondents. 
January  IS,  1900.    Denied. 
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McCoBO    LuMBXB    OoicFAirr    «t    aJ.,    Peti- 
tionera,  v.  Fbakk  L.  Dotle.     [No.  494.] 
Petition  for  a  Writ  of  Certioraxi  to  the 

United  States  Circuit  Ckiurt  of  Appeals  for 

tiie  Eighth  Circuit. 

Ur.  A.  L.  Baiibom  for  petitioner*.    Ur. 

Thomaa  J.  Davia  for  respondent. 
January  iS,  1900.    Denied. 


[MS1*P.  J.  WiLUS  &  Bbotheb  et  al.,  PetitUm«r», 
t).  F.  A.  Rice  et  al.    [No.  Sll.] 
Petitions  for  Writs  of  Coijorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

ileaara.    Eugene    William*    and    Charge 

Olark  for  petitioners.    Ur.  John  O.  Winter 

for  respondents. 
January  t9, 1900.    Denied. 


CxNTBAi.  Trust  Comfakt  of  New  York  et 

oL,  Petitionere,  v.  Derteb  &  Rio  Obaitob 

Raiuoao  Cohpant.     [No.  602.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Ueeer:  Henry  T.  Bogera,  L.  U.  OutKbert, 
and  A.  E.  Joline  for  petitioners.    No  oppo- 
sition. *^*^ 
Jain%tary  t9, 1900.    Denied. 


Charles  Deitnxht  &  Co.  et  al.,  Petitionera, 

V.  JOHW  McNULTA,  Receirer,  etc.     [No. 

165.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Ur.  U.  Salomon  for  petitioners.  No  oppo- 
sition. 

February  5,  1900.    Denied. 


People  or  the  State  or  Illinois  eg  ret. 

Oboroe  Hunt,  Attorney  General,  Petition 

er,  V.  Illinois  Central  Railroad  Coit 

PANT  et  al.    [No.  616.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 
[M4]  *Ur.  E.  a.  Akin  and  John  H.  Hamlin  for 
petitioner.  Ur.  John  If.  Jewett  for  respond- 
ento.  *^ 

February  26,  1900.  Denied.  Announced 
by  Mr.  Justice  Harlaa.  (The  Chiep  Jus- 
tice took  no  part  in  the  consideration  or  de- 
cision of  this  petition.) 


Obeblin  H.  Carter,  Petitioner,  v.  Benja- 
min E.  Roberts.     [No.  613.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Ueaara.  A.  J.  Roae  and  L.  Laflin  Kellogg 
tm  petitioner.  T\e  Attorney  General  and 
tk«  Bolieitor  General  for  respondent 

February  t6,  1900.  Denied.  (Mr.  Jua- 
tice  MeKenaa  todc  no  part  in  the  consid- 
eration and  disposition  of  this  application.) 
638 


Lamport  4  Holt,  Owners,  etc,  Petitionera, 

V.  John  J.  Kino.    [No.  616.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Ur.  Frank  D.  Sturgea  for  petitioners.  Mr. 
Wm.  0.  Beecher  for  respondent 

February  t6,  1900.    Denied. 


WiLLiAif  O.  Peters,  Petitioner,  v.  Uniteb 

States.     [No.  610.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Ueaara.  W.  B.  Pritehard  and  F.  D.  i/e- 
Kenney  for  petitioner.  Solioitor  Oeneral 
Richard*  'for  respondent 

Uaroh  S,  1900.    Denied. 


IKTEBNATIONAL  Natiqation  CoifPANT,  Peti- 
tioner, V.  Farb  &  Bailkt  Manufactubino 
CoiiPAirr.    [No.  609.] 
Petition  for  a  Writ  of   Certiorari   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
Uaroh  5,  1900.    Granted. 


Fbkd  a.  Matnabd,  Attorney  General,  etc.. 
Petitioner,  v.  Granite  State  Provident 
Assoolatior  et  al.     [No.  610.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
Uaroh  5,  1900.    Granted. 


Henrt  M.  Baker,  Petitioner,  v.  Horace  S. 

CUMUINOS.     [No.  636.] 

Petition  for  a  Writ  of  Ceritorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Uarck  6,  1900.    Granted. 


*Fred  a.  McMastbb,  Administrator,etc.,Pe-(68S) 

({(toner,  v.  New  York   Lifb  Insubancc 

Company.    [No.  623.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  ^peals  for 
the  Eighth  Circuit 

Uaroh  li,  1900.    Granted 


Bethlehem  Iron  Compaitt,  Petitioner,  «. 

John  Weiss.     [No.  648.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Ueaara.  F.  P.  Priohard  and  John  O.  John- 
aon  for  petitioner.  Ur.  Oeorge  Demminy 
(by  leave)  for  respondent. 

Uarch  It,  1900.    Denied. 
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OnEOON  BAII.ROAD  &  Natioation  Ck>MPAirr 

et  al..  Petitioners,  v.  Robebt  Balfoub  et 

al.     [No.  486.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  ±.  B.  Browne  for  petitioners.  No  op- 
position. 

Uwroh  19,  1900.    Denied. 


WESTmOHOI'SB  AlB  BSAKE  COHPAITT,  P«M- 

tioner,  v.  New  Yobk  Aib  Brake  Coicpart 

et  al.     [No.  539.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Thomas  B.  Reed,  P.  B.  Betts,  and 
Oeorge  H.  Christy  for  petitioner.  Messrs. 
P.  P.  Pish,  John  O.  Bpooner,  and  Charles 
Veave  for  respondents. 

March  19,  1900.    Denied. 
176  V.  B. 


Thomas  A.  Hamilton  et  ux..  Petitioners,  v. 

J.  Gdbhey  Fowler  e*  al.     [No.  538.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  William  M.  Randolph  and  T.  B. 
Turley  for  petitioners.     No  opposition. 

Mareih  19,  1900.    Denied. 


WiLUAM  P.  liARDON,  Petitioner,  v.  Jxjstdb 

L.  BinxLET  «t  al.    [No.  628.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Conrt  of  Appeals  for 
the  Second  Circuit. 

Mr.  Edward  WinsUno  Paige  tor  petitioner. 
Messrs.  John  E.  Parsons,  O.  N.  Bovee,  Jr., 
and  James  L.  Bishop  for  respondents. 

Maroh  19,  1900.  Denied.  Announced  by 
Mr.  Justice  Gray.  (The  Chiei-  Justice 
took  no  part  in  the  consideration  and  dispo- 
sition of  tiUs  application.) 
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OCTOBER  TERM,  1899. 


It]*FELIX  JEIXENIK,  0«orge  Shiros,  3d,  O. 
C.  Dickey,  Trustee,  et  al.,  AppU., 

V. 

HURON  CX)PPER  MINING  COBIPANY,  J. 
C.  Watson,  et  al. 


(See  8.  C.  Beporter-a  ed.  1-14.) 

Aetiona — bringing    in    parties — share$ 
ttook  a»  pertondl  property. 


of 


1.  Shane  of  stock  In  a  HIdilgan  corporation, 
betnc  by  the  law*  of  that  atate  deemed  per- 
aonal  property,  must  be  so  considered  within 
the  meaning  of  the  act  of  ConKress  of  March 
S,  1876,  aathorlilng  an  order  to  bring  In  ab- 
sent defendants  who  are  not  Inhabitants  of 
or  fonnd  within  the  district  In  a  suit  to  re- 
move any  encumbrance  or  Men  or  cloud  upon 
the  title  to  reel  or  personal  property  within 
the  district  where  such  suit  Is  brought. 

2.  The  law  of  a  state  making  shares  of  corpo- 
rate stock  personal  property  should  t>e  enforced 
by  a  circuit  court  of  the  United  States  sit- 
ting In  that  sUte,  as  part  of  the  law  of  the 
Stat*  In  respect  of  corporations  created  by  It. 

[No.  100.] 

Argued  and  Submitted  January  18,  1900. 
Decided  Marok  IB,  1900. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  SUtee  for  the  West- 
em  District  of  Michig^  dismissing  a  bill 
for  want  of  jurisdiction  over  indispensable 
parties.     Reversed. 

See  same  case  below,  82  Fed.  Rep.  778. 

NOTB. — At  to  ttate  law  as  rules  of  ivHsteu 
to  federal  conrts—aee  notes  to  Orlffin  ▼.  OTee- 
man  Wheel  Co.  9  C.  C.  A.  S48 ;  Wilson  t.  Per- 
rU,  11  C.  C.  A.  71 ;  Hill  T.  Hlte,  29  C.  C.  A. 
65.1. 
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statement  hy  Mr.  Justice  HatImsi 

•Thi«  is  an  appeal  from  a  decree  of  the  cir- 1 81 
ctiit  court  of  the  United  Stetes  for  the  west- 
ern district  of  Michiean  dismissing  the  bill 
of  the  plaintiffs,  appdlanta  here,  for  want  of 
jurisdiction  over  some  of  the  defendants  who 
were  held  to  be  indispensable  parties  to  the 
suit. 

The  case  made  by  the  bill  is  as  follows: 
The  plaintiffs  are  stockholders  of  the  Huron 
Copper  Mining  Comptmy  sad  citizens  of  oth- 
er states  than  Michigan.  The  company  is 
a  Michigan  corporation,  the  mines  operated 
by  it,  all  its  other  property,  and  its  prin- 
cipal offices  for  business  being  at  Houghton, 
Michigan,  with  a  branch  office  at  Boston, 
Massachusetts. 

During  the  transactions  complained  of  in 
the  bill,  the  board  of  directors  of  the  eoni- 
pany,  whose  members  are  the  other  defend- 
ants in  this  suit,  were  J.  C.  Watson,  D.  L. 
Demmon,  Samuel  L.  Smith,  H.  J.  Stevens, 
and  Johnson  Vivian.  Watson,  Demmon,  and 
Stevens  (the  last-named  having  since  died) 
were  residents  of  Boston,  Watson  being  pree- 
ident  and  Demmon  secretary  and  treasurer 
of  the  company.  They  had  charge  and  con- 
trol of  the  branch  office  in  Boston.  Smith  re- 
sided at  Detroit,  Michigan,  but  was  fre- 
quently in  Boston.  Vivian  resided  at  Hough- 
ton, Michigan,  and  was  for  many  years  the 
general  manager  of  the  mining  operations 
and  the  business  of  the  company  at  its  min- 
ing location  in  Houghton  county.  Smith 
and  Vivian  disclaimed  any  connection  with 
the  alleged  fraudulent  transactions  set  forth 
in  the  bill,  but  were  put  upon  their  proof  by 
the  plaintiffs  as  to  the  matters  stated  there- 
in. 

Tn  .^nne,  1890,  the  board  of  directors  made 
an  assessment  upon  the  capital  stock  of  the 
company  of  $6  per  share  *payable  on  July  7th  [8] 
of  that  year.    Notice  of  the  assessment  was 
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given  to  the  atockboldert,  aooompanied  by 
uie  statement  that  it  would  be  sufficient  to 
pay  off  all  the  indd>tedne8s  of  the  company 
and  leave  a  cash  balance  in  its  treasury  of 
over  $30,000  in  addition  to  the  unsold  copper 
and  other  personal  property  of  the  con^uaj. 

It  was  alleged  iha,t  upon  receiving  the 
•mount  of  the  assessment,  $200,000,  the 
board  of  directors,  for  the  purpose  of  de- 
frauding the  plaintiffs  and  other  stockhold- 
ers, applied  a  portion  of  it  to  tiie  payment 
of  spurious  debts  of  the  company,  and 
wasted  and  misapplied  another  Wge  por- 
tion, diverting  it  from  the  treasury  of  the 
company  and  from  the  purpose  for  which  it 
was  nuide,  and  applying  it  to  the  personal 
uses  of  the  directors  and  officers  of  the  com- 
pany and  their  confederates. 

On  October  25, 1891,  the  board  of  directors 
made  another  assessment  upon  the  stock  of 
the  company  of  $3  per  share,  which  aggre- 
gated $120,000.  This  assessment  was  made 
without  the  knowledge  of  the  stodcholders 
and  at  a  time  when,  as  appeared  from  the 
statement  of  the  board,  there  were  sufficient 
••sets  of  the  company,  exclusive  of  its  mines 
and  mining  property,  to  pay  all  its  legal 
debU. 

The  bill  charged  that  the  board  of  direct- 
ors or  their  representatives  had  disposed  of 
the  stock  held  by  them  before  the  makins  of 
the  above  assessments,  ^nd  were  the  holders 
of  none  or  at  least  a  very  small  portion,  ex- 
cept as  they  held  stock  purchasM  at  a  sale 
to  be  presently  referred  to  as  trustees  for  the 
plaintiffs  and  other  stockholders,  so  that 
fhey  had  but  •  nominal,  if  any,  interest  in 
the  company;  that  they  had  so  manipulated 
the  assessments  as  to  enable  them  to  spec- 
ulate in  the  stock  of  the  company  to  the 
detriment  of  the  stockholders;  that  they  had 
contracted  fraudulent  debts  by  means  of  false 
and  illegal  salaries,  allowances,  and  com- 
missions to  themselves,  by  making  fraudu- 
lent oontnets  for  the  company  at  extrava- 
gant prices,  and  by  borrowing  large  sums  of 
money  for  the  company  at  usurious  interest, 
in  which  contracts  and  usurious  loans  the 
directors  and  their  confederates  were  inter- 
|4]ested  as  'contracting  parties  with  the  com- 
pany; that  while  acting  as  directors  and 
trustees  for  the  stockholders  they  had  be- 
trayed their  trust  and  mismanaged  the  af- 
fairs of  the  company  for  their  own  profit 
and  advantage;  and  that  for  many  years 
they  had  continued  the  mining  of  ooppw 
at  an  apparent  loss  by  reason  of  such  fraud- 
ulent practices  and  mismanagement  and  hf 
fnlse  statements  concealed  the  same  from  the 
stockholders. 

On  November  1st.  1891,  the  plaintiff  Jel- 
lenik,  acting  for  himself  and  as  attorney  for 
several  of  the  plaintiff  stockholders,  applied 
to  Watson  and  Demmon  for  leave  to  examine 
the  books  of  the  company  for  the  purpose  of 
determining  the  true  state  and  condition  of 
its  affairs,  but  the  demand  was  refused ;  and 
for  that  reason  Jellenik  refused  and  advised 
his  clients  to  refuse  to  pay  the  $3  assessment. 

On  February  9,  1892,  the  assessment  of  $3 
not  having  been  paid,  a  sale  of  the  stock  was 
made  by  order  of  the  directors  at  the  office  of 
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the  company  in  Boston.  The  sale  took  pI*M 
in  the  private  office  of  the  defendant  bam- 
mon,  the  secretory  and  treasurer  of  the  oois- 
pany.  No  one  was  present  but  the  plaintiff 
Edwards  and  three  other  persons,  besides  tb* 
officers  and  directors  of  the  company  and 
their  clerks.  The  directors  or  their  clerks 
did  all  the  bidding  on  the  stock,  except  the 
bids  made  for  twenty  shares,  ten  of  which 
were  purchased  for  each  of  the  plaintiffs 
Dickey  and  Kennedy,  trustees.  One  of  the 
clerks  in  the  office  of  the  company  bid  in  2,- 
725  shares,  and  Watson,  the  president  of  the 
company,  took  38,315  shares.  The  total 
number  of  shares  sold  was  41,060,  or  1,060 
more  than  the  company  possessed,  ite  cojiital 
stock  being  40,000  shares. 

Notwithstanding  the  assessment  of  $5  and 
the  second  assessment  of  $3,  which  were  made 
upon  notice  to  the  plaintiffs  and  other  stock- 
holders that  they  would  not  only  be  ample 
to  pay  all  the  indebtedness  of  the  company, 
but  would  leave  ite  property  free  and  clear, 
with  a  large  balance  in  the  treasury,  and 
notwithstanding  the  defendante  Wataon  and 
Demmon,  in  making  the  sale  of  the  stock  un- 
der the  $3  assessment,  required  Dickey  and 
Kennedy,  trustees,  and  other  stockholders 
not  in  conspiracy  with  the  defendante,  to 
pay  the  'full  amount  of  the  assessment  on  [S] 
such  sale,  Watson  and  Demmon,  the  bill 
charged,  either  fraudulently  sold  the  stock 
upon  that  sale  to  themselves  individually  or 
to  their  fellow  conspirators  for  a  mere  pit- 
tence,  without  realizing  the  assessment 
thereon,  or  they  realizM  the  money  and 
squandered  it  and  allowed  the  indebtedness 
of  the  company  to  be  put  in  judgment  in 
Houghton  county,  Michigan,  wiUi  tie  fraud- 
ulent intent  through  and  by  that  means  to 
buy  in  suid  absorb  the  property  and  rends* 
valueless  the  stock  of  the  plaintiffs. 

In  carrying  out  this  scheme,  it  was  alleged 
that  the  directors  permitted  Judgmente  to 
be  taken  against  tne  OMnpany  for  $180,- 
230.08,  of  which  amount  $106,261.84  was  • 
judgment  by  the  defendant  D^nmon  to  him- 
self, growing  out  of  ill^al  transactions  with 
himself  as  a  director  and  officer.  All  the 
judgmente  were  obtelned  on  the  same  day, 
December  30,  1891,  by  consent  between  the 
attorneys  appearing  for  the  company  and 
those  for  the  judgment  creditors,  Donmon's 
judgment  having  been  fraudulently  procured 
by  using  bis  power  and  influence  to  prevent 
any  investigation  as  to  the  honesty  and  le- 
gality of  his  claim. 

All  of  the  judgmente,  except  the  one  pro- 
cured by  Demmon,  were  assigned  to  J.  B. 
Sturgis,  trustee,  of  Houghton,  Michigan,  and 
on  luy  7,  1892,  the  mining  property  of  the 
company  was  sold  under  the  judgmente  so 
assigned  to  Sturgis  and  a  certificate  of  sale 
given  him  by  the  sheriff  of  Houghton  county. 
On  August  21,  1893,  the  sheriff  of  that  eons- 
ty,  in  pursuance  of  the  certificate  of  sale,  ex- 
ecuted a  sheriff's  deed  of  the  property  to 
Sturgis.  This  deed  was  duly  reeoraed  Au- 
gust 24th,  1893,  and  so  far  aa  the  reeords 
showed,  no  transfer  of  title  to  the  property 
had  since  been  made  by  Sturgis. 

It  was  alleged  that  the  purpose  of  making 
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the  fraudulent  assessment  and  pretended  sale 
of  stock  was  to  exclude  the  plaintiffs  and 
other  stockholders  from  any  right  of  inquiry 
into  the  affairs  of  the  company;  that  the 
purpose  of  the  directors  and  otticcrs  in  caus- 
ing the  property  of  the  company  to  be  seized 
and  sold  by  legal  process  for  spurious  and 
fraudulent  debts  was  to  extinguish  the  title 
of  the  corporation  and  of  its  stockholders  to 
the  raining  property  and  to  vest  the  same 
[0]  in 'the  directors  and  their  confederates ;  and 
that  the  pretended  sale  of  stock  was  made 
in  defiance  of  the  protest  of  the  plaintiffs  and 
other  stockholders  of  the  company  and  upon 
notice  given  to  the  directors,  at  the  time  and 
place  of  the  sale  of  the  stock,  of  the  fraudu- 
lent character  of  the  assessment  and  of  the 
proposed  sale,  like  notice  being  given  to  all 
purchasers  before  the  making  of  the  saJe. 

It  was  stated  in  the  bill  that  on  Septem- 
ber 15th,  1892^  the  plaintiffs  filed  in  the 
court  l)elow  a  bill  similar  to  the  one  herein. 
A  plea  and  demurrer  were  interposed  by  Wat- 
ton,  and  upon  a  hearing  had  thereon  by  con- 
sent, the  court  held  that  tlie  bill  was  de- 
fective in  its  jurisdictional  allegations  and 
declined  to  proceed  further  until  one  was 
filed  having  proper  allegations  and  giving  it 
jurisdiction  to  act. 

The  present  bill  contained  this  paragraph : 

"Your  orators  allege  that  the  shares  of 
■tock  in  the  said  defendant  company  are  per- 
sonal property,  and  its  location  is  where  the 
oompany  is  incorporated  and  nowhere  else, 
and  that  the  lootu  in  quo  of  the  stodc  of  the 
defendant  company  has  been  since  its  incor- 
poration at  Houghton  county,  Michigan, 
that  being  its  principal  office  for  business 
and  place  of  incorporation,  and  this  bill  is 
filed  to  remove  any  encumbrances,  lien,  or 
doud  upon  the  title  of  your  orators  in  said 
personal  properly  thus  located  caused  by  the 
fraudulent  acts  of  the  defendants,  as  herein 
alleged,  and  for  such  other  and  further  re- 
lief as  the  nature  of  the  case  shall  require." 

The  plaintiffs  also  averred  that  they  filed 
their  bill  in  their  own  behalf  because  the 
company,  acting  fraudulently  through  its 
board  of  directors,  and  controlled  particu- 
larly  by  the  defendants  Watson  and  Dem- 
mon,  refused  them  any  information  with  re- 
gard to  its  affairs  or  to  allow  them  to  see 
the  books  or  to  procure  a  statement  there- 
from, and  because  there  was  no  other  mode 
of  relief,  as  there  were  no  agents  of  the  com- 
pany authorized  to  act  for  t£e  relief  of  stock- 
holders, except  the  defendants  thus  fraudu- 
lently conspiring  to  break  down  and  ruin  its 
stock. 

The  relief  asked  was  that  a  receiver  be  ap- 
pointed to  take  possession  of  all  the  prop- 
19]  erty  and  assets  of  the  company,  wind  *up  its 
business,  and  make  sale  of  its  property; 
<  that  the  directors  and  officers,  their  agents, 
^  servants,  attorneys,  and  representatives,  be 
restrained  and  enjoined  from  in  any  manner 
intermeddling  with  the  property  and  busi- 
ness of  the  company,  from  levying  upon,  at- 
taching, seizing  by  execution,  or  selling,  or 
causing  to  be  levied  upon,  attached,  seized 
by  execution,  or  sold,  any  of  the  property  of 
the  company,  and  from  prosecuting  by  any 
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mesne  or  final  process  any  claim  or  claimt 
whatever  against  the  company,  and  also 
from  canceling  any  of  the  stock  of  the  plain- 
tiffs as  set  forth  and  described  in  the  bilU 
and  issuing  new  stock  thereior  to  the  pre- 
tended purchaser  thereof  under  the  pre- 
tended sales  for  delinquent  assessment,  and 
if  such  cancelation  had  been  attempted  by 
the  defendants  or  any  of  them,  and  new  cer- 
tificates issued  therefor  to  the  defendants 
or  any  of  them  or  their  confederates,  that 
they  be  restrained  from  further  transferring 
the  same  upon  the  books  of  the  company  un- 
til the  final  order  of  the  court;  that  an  ac- 
count might  be  taken  under  the  direction  of 
the  court  of  the  loss  occasioned  to  the  com- 
pany and  its  stockholders  by  means  of  the 
covin,  breach  of  trust,  mismanagement,  and 
neglect  of  duty,  and  embezzlement  of  the 
directors  and  their  confederates,  and  of  the 
profits  made  by  the  directors  and  officers,  or 
any  of  them,  and  of  their  confederates,  or 
any  of  them,  by  means  of  such  covin,  deceit, 
fraud,  unlawful  confederacy,  conspiracy,  and 
misappropriauon  of  assets,  and  that  the  di- 
rectors and  officers  and  every  of  them  be  or- 
dered and  decreed  to  pay  over  to  such  re- 
ceiver or  the  court  the  entire  sum  or  sums 
so  ascertained ;  that  the  court  might  adjudge 
and  decree  that  the  pretended  sale  made  on 
the  9th  day  of  February,  1892,  was  a  nullity, 
and  passed  no  title  to  any  of  the  stock,  that 
Watson  and  Demmon  and  their  codirectors 
and  confederates  be  adjudged  to  hold  tha 
stock  which  they  pretend«l  to  acquire  at 
such  sale  in  trust  for  the  plaintiffs  and  other 
stockholders  of  the  company,  and  that  the 
latter  then  held  respectively  in  the  company 
the  respective  shares  of  stock  which  they 
held  prior  to  the  date  of  the  sale,  and  that 
by  the  decree  of  the  court  any  cloud  upon  ths 
title  of  such  stock  of  the  plaintiffs  might  be 
removed  therefrom ;  and  that  such  other  and 
further  relief  be  granted  as  the  'exigencies  [8] 
of  the  case  might  require  and  to  the  court 
should  seem  meet  in  the  premises. 

Such  was  the  case  ma!ae  by  the  averments 
in  the  bill. 


Mr.  F.  O.  Clark  argued  the  cause  and 
filed  a  brief  for  appellants. 

Mr.  T.  Ik  Cliadltoiirne  submitted  th« 
cause  for  appellees. 

Contentions  of  counsel  sufBeioitly  appear 
in  the  opinion. 

*Mr.  Justice  Harlan,  after   stating  the  [8] 
facts,  delivered  the  opinion  of  the  court: 

Process  was  served  upon  the  Huron  Cop- 
per Mining  Company  and  the  other  defend- 
ants residing  in  Michigan.  Watson,  Dem- 
mon, and  Smith,  being  nonresidents,  were 
proceeded  against  by  publication,  but  they 
failed  to  appear.  The  oompany  appeared 
and  pleaded  to  the  jurisdiction  of  the  court: 
( 1 )  That  Watson,  Demmon,  and  Smith  were 
indispensable  parties  to  the  suit,  but  not  in- 
habitants of  the  western  district  of  Michi- 
gan, and  that  no  subpoena  or  process  of  any 
kind  had  been  served  upon  them  in  the  dis- 
trict, nor  had  they  voluntarily  appeared  and 
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■ubmitted  themselves  to  the  jurisdicUon  of 
the  court;  (2)  that  the  stock  of  the  Huron 
Copper  Jrlining  Company  belonging  to  the 
complainants  was  not  personal  property 
within  the  district. 

The  plea  was  sustained  and  the  bill  was 
dismissed  without  prejudice  to  the  bringing 
of  such  further  suit  by  the  complainants  as 
they  might  be  advised. 

The  circuit  court  correctly  held  that  the 
defendants  Watson,  Demmon,  and  Smith 
were  necessary  parties  to  the  controversy 
made  by  the  bill.  82  Fed.  Rep.  778.  But 
could  they  not  have  been  brought  before  the 
court  in  the  mode  and  for  the  limited  pur- 
poses indicated  in  the  8th  section  of  the  act 
of  March  3d,  1875,  entitled  "An  Act  to  De- 
termine the  Jurisdiction  of  Circuit  Courts 
of  the  United  States,  and  to  Regulate  the  Re- 
moval of  Causes  from  State  Courts  and  for 
other  Purposes,"  which  section  provides: 

"S  8.  That  when  in  any  suit,  commenced 
in  any  circuit  court  of  the  United  States,  to 
[9]  enforce  any  legal  or  equitable  *lien  upon  or 
claim  to,  or  to  remove  any  encumbranee  or 
lien  or  cloud  upon  the  title  to  real  or  per- 
eonal  property  within  the  dietriet  where  titoh 
suit  ii  brought,  one  or  more  of  the  defend- 
ants therein  shall  not  be  an  inhabitant  of  or 
found  within  the  said  district  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  law- 
ful for  the  court  to  make  an  order  directing 
such  absent  defendant  or  defendants  to  ap- 
pear, plead,  answer,  or  demur,  by  a  day  cer- 
tain to  be  designated  which  order  shall  be 
served  on  such  absent  defendant  or  defend- 
ants, if  practicable,  wherever  found,  and  also 
upon  the  person  or  persons  in  possession  or 
charge  of  said  property  if  any  there  be;  or 
where  such  personal  service  upon  such  ab- 
sent defendant  or  defendants  is  not  practi- 
cable such  order  shall  be  published  in  such 
manner  as  the  court  may  direct  not  less  than 
once  a  week  for  six  consecutive  weeks; 
and  in  case  such  absent  defendant  shall 
not  appear,  plead,  answer,  or  demur  vrith- 
in  the  time  so  limited,  or  within  some 
further  time,  to  be  allowed  by  the  court, 
in  its  discretion,  and  upon  proof  of  the 
service  or  publication  of  said  order,  and 
of  the  performance  of  the  directions  con- 
tained in  the  same,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction, 
and  proceed  to  the  hearing  and  adjudication 
of  such  suit  in  the  same  manner  as  if  such 
absent  defendant  had  been  served  with  proc- 
ess within  the  said  district ;  but  said  adjudi- 
cation shall,  as  regards  said  absent  defend- 
ant or  defendants,  without  appearance,  af- 
fect only  the  property  which  shall  have  been 
the  subject  of  the  suit  and  under  the  juris- 
diction of  the  court  therein,  within  such  dis- 
trict. And  when  a  part  of  the  said  real  or 
personal  property  against  which  such  pro- 
ceeding shall  be  taken  shall  be  within  an- 
other district,  but  within  the  same  state, 
said  suit  may  be  brought  in  either  district  in 
said  state;  Provided,  however,  That  any  de- 
fendant or  defendants  not  actually  person- 
ally notified  as  above  provided  may,  at  any 
time  within  one  year  after  final  judgment  in 
any  suit  mentioned  in  this  section,  enter  his 
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appearance  in  said  suit  in  said  circuit  oonrt, 
and  thereupon  the  said  court  shall  make  aa 
order  setting  aside  the  iudgment  thereta, 
and  permitting  said  defendant  or  defendaata 
to  plead  therein  on  payment  by  him  or  them 
of  such  costs  as  the  court  shall  deem  just; 
and  thereupon  said  suit  shall  be  proceeded 
'with  to  final  judgment  according  to  law."  [10] 
18  Stat,  at  L.  470,  472,  chap.  137. 

That  section  was  expressly  saved  from  re- 
peal by  the  6th  section  of  the  act  of  March 
3d,  1887,  24  Stat,  at  L.  552,  555,  chap.  373, 
as  corrected  by  section  5  of  the  act  of  August 
13th,  1888,  25  Stat  at  L.  433,  436,  chap.  866, 
and  is  in  full  force,  ilellen  v.  Moline  Mal- 
leable Iron  Works,  131  U.  S.  352,  33  L.  ed. 
178,  9  Sup.  Ct.  Rep.  781. 

Prior  to  the  passage  of  the  above  act  of 
March  2d,  1875,  the  authority  of  a  circuit 
court  of  the  United  States  to  make  an  order 
directing  a  defendant — who  was  not  an  in- 
habitant of  nor  found  within  the  district  and 
who-  did  not  voluntarily  appear — to  appear, 
plead,  answer,  or  demur,  was  restricteid  to 
suits  in  equity  brought  to  enforce  legal  or 
equitable  liens  or  claims  against  real  or  per> 
sonal  property  within  the  district.  Rev. 
Stat.  S  738.  But  that  act  extended  the  au- 
thority of  the  oourt  to  a  suit  brought  "to  re- 
move any  encumbrance  or  lien  or  cloud  up- 
on the  title  to  real  or  personal  property 
within  the  district  where  such  suit  is 
brought" 

One  of  the  objects  of  the  present  suit  was 
to  remove  an  encumbrance  or  cloud  upon  the 
title  to  certain  shares  of  the  stock  of  a  Iflichi> 
gan  corporation.  No  question  is  made  as  to 
the  jurisdiction  of  the  court  so  far  as  it  rests 
upon  the  diverse  citixenship  of  the  parties. 
Xlie  plaintiffs  alleged  that  they  were  tlM 
equitable  owners  of  that  stodc,  althooi^  the 
1^1  title  was  in  certain  of  the  defendants. 
The  relief  asked  was  a  decree  establishing 
their  rightful  title  and  ownership;  and  ia 
order  that  such  a  decree  might  be  obtained, 
the  defendants  referred  to  were  ordered  to 
appear,  plead,  answer,  or  demur ;  but  as  they 
refused  to  do  so,  the  circuit  court  decided 
that  it  could  not  proceed  further.  That 
court  was  of  opinion  that  "the  shares  of  stock 
in  question  are  not  personal  property  within 
the  district  within  the  purview  of  the  statnts 
of  the  United  States  authorizing  the  bring- 
ing in  by  publication  of  notice  to  nonresident 
defendants  who  assert  some  right  or  claim  to 
the  property  which  is  the  subject  of  sait" 
82  Fed.  Rep.  778,  779.  The  proper  forum, 
the  court  said,  for  the  litigation  of  the  ques- 
tion involved  would  be  in  the  state  of  which 
the  defendants  were  citizens. 

'The  question  to  be  determined  on  this  ap-[ll] 
peal  is,  whether  the  stock  in  question  is  per- 
sonal property  within  the  district  in  which 
the  suit  was  brought  If  it  is,  then  the  ease 
is  embraced  by  the  act  of  1875,  and  the  cir- 
cuit court  erred  in  dismissing  the  bill. 

By  the  statutes  of  Michigan  providing  for 
the  incorporation  of  companies  for  mining, 
smelting,  and  manufacturing  iron,  copper, 
silver,  coal,  and  other  ores  or  minerals,  it  is 
provided:  "The  stock  of  every  such  cor- 
poration shall  be  deemed  personal  propertT, 
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and  shall  be  transferred  only  on  the  books 
of  the  company  in  sudi  form  as  the  by-laws 
direct  or  as  the  directors  shall  prescribe;  and 
such  corporation  shall  at  all  times  have  a 
lien  upon  the  stock  of  its  members  for  all 
debts  due  from  them  to  such  corporation." 
By  the  same  statutes  it  is  provided:  "It 
shall  be  lawful  for  any  corporation  formed 
under  the  provisions  of  this  act  to  conduct 
its  mining  and  manufacturing  business  in 
whole  or  in  part  at  any  place  or  places  in  the 
United  States  (or  any  foreign  country)  ;  and 
any  such  corporation  shall  be  subject  to  the 
laws  of  this  state  in  regard  to  corporations, 
■0  far  as  the  same  shall  be  applicaole  to  cor- 
porations formed  under  this  act."  "It  shall 
be  lawful  for  any  company  associating  under 
this  act  to  provide  in  the  articles  of  associa- 
tion for  having  the  business  o£Sce  of  such 
company  out  of  this  state,  and  to  hold  any 
meeting  of  the  stockholders  or  board  of  di- 
rectors of  such  company  at  such  office  so  pro- 
vided for;  but  every  such  company  having 
its  business  office  out  of  this  state  shall  have 
an  office  for  the  transaction  of  business  with- 
in this  state,  to  be  also  designated  in  suoh 
articles  of  association."  "Any  share  or  in- 
terest of  a  stodcholder  in  any  bank,  insur- 
ance company,  or  any  other  joint-stock  com- 
pany that  is  or  may  be  incorporated  under 
the  authority  of,  or  authorized  to  be  created 
by,  any  law  of  this  state,  may  be  taken  in 
execution  and  sold  in  the  following  manner : 
The  officer  shall  leave  a  copy  of  the  execution 
certified  by  him  with  the  clerk,  treasurer,  or 
cashier  of  the  company,  if  there  be  any  such 
officer,  and  if  not,  then  with  any  officer  or 
person  who  has,  at  the  time,  the  custody  of 
the  books  and  papers  of  the  corporation ;  and 
the  property  shall  be  considered  seized  on 
[IS]  execution  when  such  copy  is  left."  *"If  the 
shares  or  interest  of  the  judgment  debtor 
shall  have  been  attached  in  the  suit  in  which 
the  execution  issued,  the  purchaser  shall  be 
entitled  to  all  the  dividenos  which  shall  have 
accrued  after  the  levying  of  the  attach- 
ment." "In  attaching  real  estate  or  any 
right  or  interest  in  land,  it  shall  not  be 
necessary  that  the  officer  should  enter  upon 
the  land  or  be  within  view  of  it;  and  in  at- 
taching shares  of  stock  or  the  interest  of  a 
stockholder  in  any  corporation  organized  un- 
der the  laws  of  tiiis  state,  the  levy  shall  be 
made  in  the  manner  provided  by  law  for  the 
seizure  of  such  property  on  execution."  1 
and  2  Howell's  Anno.  Stat.  Michigan  (1882) 
S$  4094,  4097,  4106,  7697,  7698,  7701,  7993; 
i  Compiled  Laws  Mich.  1897,  pp.  2197,  2200; 
3  lb.  3131-2,  3187. 

These  provisions  make  it  clear  that  by  the 
law  of  Michigan  the  shares  of  stock  in  the 
defendant  company  are  to  be  deemed  personal 
property,  transferable  on  the  books  of  the 
company;  and  that  the  share  or  interest  of  a 
stockholder  may  be  taken  in  execution  or 
reached  by  attachment,  a  copy  of  the  execu- 
tion or  attachment  being  left  by  the  officer 
with  the  clerk,  treasurer,  or  cashier  of  the 
company.  The  authority  of  the  state  to  es- 
tablish such  regulations  in  reference  to  the 
stock  of  a  corporation  organized  and  exist- 
ing under  its  laws  cannot  be  doubted.  We 
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need  not  discuss,  in  the  light  of  the  author!* 
ties,  whether  the  shares  of  stock  in  the  de- 
fendant company  may  not  be  accurately  de- 
scribed as  chattels  or  choses  in  action,  or 
property  in  the  nature  of  choses  in  action. 
Chief  Justice  Shaw,  in  Hutohins  v.  State 
Bank,  12  Met  421,  said:  "If  a  share  in  a 
bank  is  not  a  chose  in  action,  it  is  in  the 
nature  of  a  chose  in  action,  and  what  is  more 
to  the  purpose,  it  is  personal  propertv."  The 
court  of  appeals  of  New  York,  speaking  by 
Judge  Comstock,  held  certificates  of  stock 
to  be  simply  muniments  and  evidence  of  the 
holder's  title  to  a  certain  number  of  shares 
in  the  property  and  franchises  of  the  cor- 
poration of  which  he  is  a  member.  He- 
chanios'  Bank  v.  New  York  d  N.  E.  R.  Oo.  13 
N.  Y.  627 ;  Angell  &  Ames  on  Corp.  }  560.  It 
is  sufficient  for  this  case  to  say  that  the  state 
under  whose  laws  the  company  came  into  ex- 
istence has  declared,  as  it  lawfully  might, 
that  such  stock  is  to  be  deemed  personal 
property.  'That  is  a  rule  which  the  circuit  [18] 
court  of  the  United  States  sitting  in  Michi- 
gan should  enforce  as  part  of  the  law  of  the 
state  in  respect  of  corporations  created  by  it. 
The  stock  held  by  the  defendants  residing 
outside  of  Michigan  who  refused  to  submit 
themselves  to  the  jurisdiction  of  the  circuit 
court  being  r^arded  as  personal  property, 
the  act  of  1875  must  be  held  to  embrace  Uie 
present  case,  if  the  stock  in  question  ii 
"within  the  district"  in  which  the  suit  was 
brought.  Whether  the  stock  is  in  Michi- 
gan so  as  to  authorize  that  state  to  subject 
it  to  taxation  as  against  individual  share- 
holders domiciled  in  another  state  is  a  ques- 
tion not  presented  in  this  cause,  and  we  ex- 
press no  opinion  upon  it.  But  we  are  ot 
opinion  that  it  is  within  Michigan  for  the 
purposes  of  a  suit  brought  there  against  the 
company — such  shareholders  being  made  par- 
ties to  the  suit — to  determine  whether  the 
stock  is  rightfully  held  by  them.  The  cer- 
tificates are  only  evidence  of  the  ownership 
of  the  shares,  and  the  interest  represented 
by  the  shares  is  held  by  the  company  for  the 
benefit  of  the  true  owner.  As  the  habitai:ion 
or  domicil  of  the  company  is  and  must  be  in 
the  state  that  created  it,  the  property  repre- 
sented by  its  certificates,  of  stock  may  be 
deemed  to  be  held  by  the  company  within  the 
state  whose  oreature  it  is,  whenever  it  is 
sought  by  suit  to  determine  who  is  its  real 
owner.  This  principle  is  not  affected  by  the 
fact  that  the  defendant  is  authorized  by  the 
laws  of  Michigan  to  have  an  office  in  another 
state,  at  whi(^  a  book  showing  the  transfera 
of  stock  may  be  kept. 

It  is  suggested  that  the  requirement  in  the 
act  of  1876  that  a  copy  of  the  order  of  pub- 
lication "shall  be  served  on  such  absent  de- 
fendant or  defendants,  if  practicable,  wher- 
ever found,  and  also  upon  the  person  or  per- 
sons in  possession  or  char^  of  said  property, 
if  any  there  be,"  is  inapplicable  here,  because 
no  one  in  Michigan  is  alleged  in  the  bill  to 
have  possession  of  the  shares  in  question. 
But  the  bill  does  show  that  the  property  rep- 
resented by  the  certificates  of  shares  is  held 
by  a  Michigan  corporation,  which  being  sub» 
ject  personally  to   the  jurisdiction  of   tha 
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court  may  be  required  by  •  final  decree  in  a 
suit  brought  under  the  act  of  March  3d,  1875, 
[14]  to  cancel  such  'certificates  held  by  persons 
outside  of  the  state  and  rq;ard  the  plaintiffs 
as  the  real  owners  of  the  property  interest 
represented  by  them. 

It  is  also  contended  that  the  words  in  the 
act  of  1875,  "when  a  part  of  said  pro^er^ 
(hall  be  within  another  district  but  within 
the  same  state,  said  suit  may  be  brought  in 
either  district  insaidstate/'indicatetuttthe 
act  had  reference  only  to  tangible  personal 
property  capable  of  being  located  in  more 
than  one  district.  This  would  be  too  narrow 
an  interpretation  of  the  statute.  No  reason 
can  be  suggested  why  suits  involving  the  title 
to  shares  of  the  stock  of  a  corporation  or 
company  should  have  been  excluded  from  the 
operation  of  the  statute.  On  the  contrary, 
the  statute  contemplated  that  there  mightbe 
cases  involving  the  title  to  personal  property 
not  in  the  actual  manual  possession  of  some 
person ;  for  the  direction  is  that  the  order  of 
the  court  be  served  upon  the  person  or  per- 
sons in  possession  or  charge  of  the  property, 
"if  any  there  be."  The  corporation  being 
brought  into  court  l^  personal  service  of 
process  in  Michigan,  and  a  copy  of  the  order 
of  court  being  served  upon  the  defendants 
charged  with  Mrrongfully  holding  certificates 
of  the  stock  in  question,  every  interest  in- 
volved in  the  issue  as  to  the  real  ownership 
of  the  stock  will  be  represented  before  the 
court.  We  think  the  circuit  court  may 
rightfully  proceed  under  the  act  of  1876,  for 
the  purpose  of  determining  such  ownership, 
and  that  in  dismissing  the  bill  error  was 
committed. 

The  decree  is  reversed  and  the  cause  is  re- 
manded with  directions  for  «uch  further  pro- 
ceedings as  are  consistent  with  this  opinion 
and  with  law. 

Reversed. 

Mr.  Justice  Brown  and  Mr.  Justice 
Blilras  did  not  participate  in  the  decision. 
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•WILUS  THORP,  Plff.  tn  Brr., 

V. 

S.  A.  BONNIFIELD  et  aL 

(See  8.  0.  Reporter's  ed.  15-20.) 

Writ  of  error — amount  in  dispute — effect  of 
settlement  reducing  judgment. 

1  A  volontarjr  settlement  by  a  Jndgment  debt- 
or with  one  of  the  plaintiffs,  and  payment  to 
him,  which  leaves  the  amonnt  mipatd  on  the 
judgment  less  than  that  which  Is  necessary 
to  give  Jarlsdictlon  to  review  It,  Is  fatal  to 
the  right  of  review,  since  the  real  matter  In 
dispute  In  such  case  Is  the  balance  still  re- 
maining due  on  the  Judgment. 

3.  The  validity  of  a  settlement  and  (>art  pay- 
ment of  a  Judgment,  which  leaves  the  amonnt 
in  dispute  Insofflelent  to  sustain  a  writ  of 
error,  cannot  be  contested  by  the  defendant 

NoTC — As  to  amount  necessary  to  give  the 
Untied    States    Bujireme    Court    furtsdlotlon — 
see  note  to  Sebnnk  v.  Ifollne,  IL  *  8.  Co.  87  L. 
ed.  n.  3.  266. 
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so  as  to  prevent  the  dismissal  «t  m  writ  of 
error  which  be  has  taken.  wIma  it  Is  not 
questioned  by  either  of  the  Jadgment  ersdit* 
ora,  but  is  ratified  by  their  Jot^ng  In  a  a^ 
ti(Hi  to  dismiss. 

[No.  ISS.] 

Argued  Monk  1,  1900.    DttiUM  UareK  19, 
1900. 

CASE  transferred  from  th«  United  State* 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  which  an  appeal  had  been  taken 
from  the  District  Court  of  the  United  States 
for  the  District  of  Alaska  in  an  action  on  a 
contract.  Diemiesed  for  want  of  jurisdic- 
tion. 

The  facts  are  stated  in  the  opinion. 

Mr.  3.  T.  Bonald  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error. 

ifr.  S.  M.  Stoekalaser  argued  the  cause 
and,  with  Mr.  George  O.  Heard,  filed  a  brief 
for  defendants  in  error. 

*Mr.    Justice    PeoUuun    delivered    the  [  15} 
opinion  of  the  court: 

This  case  has  been  transferred  from  the 
United  States  circuit  court  of  appeals  for 
the  ninth  circuit,  under  and  by  virtue  of  an 
act  of  Congress  (30  Stat,  at  L.  728)  provid- 
ing for  such  transfer.  The  act  is  set  forth 
in  the  margin.t 

*By  the  terms  of  this  act  it  is  to  operate  r  i6) 
only  upon  those  cases  of  which  this  court 
would  have  had  jurisdiction  under  the  law 
existing  at  the  time  the  case  was  taken  to 
the  circuit  court  of  appeals,  if  a  proper  ap- 
peal had  been  taken  to  this  court  at  toe  time 
the  case  was  filed  in  the  circuit  court  of  ap- 
peals. If  ihis  act  be  valid,  therefore,  we 
must  inquire  whether  the  case  was  one  over 
which  this  court  would  have  aad  jurisdiction 
if  a  proper  appeal  had  been  taken. 

The  case  was  commenced  in  the  United 
States  District  court  for  the  district  ol 
Alaska  in  April,  1895,  for  the  purpose  of  re- 
covering moneys  alleged  to  be  due  under  the 
terms  of  a  contract  for  the  leasing  of  certain 
mining  properties,  situated  in  that  district. 


tThat  all  cases,  civil  and  criminal,  filed  on 
appeal  from  the  district  court  of  the  United 
States  for  the  district  of  Alaska,  in  the  United 
States  circuit  court  of  appeals  for  the  ninth 
Judicial  circuit,  and  pending  on  appeal  therein, 
on  and  prior  to  the  thirteenth  day  of  Deceml>er, 
1897,  of  which  the  Supreme  Court  of  the  United 
States  would  have  had  jurladietlon  under  the 
then  ezlstlDg  law.  If  a  proper  appeal  had  been 
taken  thereto  at  the  time  said  cases  were  filed 
on  appeal  Id  said  circuit  court  of  appeals,  l>e, 
and  the  same  are.  deemed  aud  treated  as  regu- 
larly filed  on  appeal  In  the  Supreme  Court  of 
the  United  States  as  of  the  date,  when  filed  in 
said  circuit  court  of  appeala  The  clerk  of  said 
circuit  court  of  appeals  Is  directed  to  transmit 
to  the  Supreme  Court  of  the  United  States,  as 
soon  as  practicable,  the  records  of  such  eases, 
and  the  clerk  of  said  Supreme  Court  Is  directed 
to  receive  and  file  the  same  for  hearing  and  de- 
termination In  the  Supreme  Court  of  the  United 
States  when  regularly  reached  on  the  docket, 
subject  to  any  rules  made  or  to  be  made  by  saUl 
court  which  may  l>e  applicable. 

Approved  July  S,  1898. 
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The  plaintiffs  (defendants  in  error)  demand- 
ed jud^ent  for  $7,231.25,  besides  costs  of 
the  action.  The  defendant  (plaintiff  in  er- 
ror) demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  overruled  and  leave  given  to  answer, 
which  the  defendant  failed  to  do  within  the 
time  granted,  and  judgment  was  entered  by 
default  for  the  amount  claimed  in  the  com- 
plaint, with  costs. 

The  defendant  then  moved  to  vacate  and 
set  aside  the  judgment  and  that  motion  was 
denied,  and  he  sued  out  a  writ  of  error  from 
the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit.  The  defendants  in  er- 
ror moved  to  dismiss  the  writ  on  the  ground 
that  the  circuit  court  of  appeals  had  no  ju- 
risdiction. 

The  circuit  court  of  appeals  certified  the 
question  to  this  court  for  the  purpose  of 
receiving  its  instruction  upon  the  question 
of  jurisdiction.  This  court  answered  the 
question  in  the  negative,  denying  the  juris- 
I  IT]  diction  of  the  circuit  court  of  appeals.  *I68 
U.  S.  703.  42  L.  ed.  1207,  18  Sup.  Ct.  Rep. 
947.  The  mandate  from  this  court  was  duly 
issued,  and  the  circuit  court  of  appeals,  in 
conformity  therewith,  dismissed  the  writ  of 
error,  and  on  January  4,  1898,  it  issued  its 
mandate  to  that  effect,  directed  to  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Alaska,  which  was  filed  in  the  office 
of  the '  clerk  of  that  court  on  February  3, 
1898,  and  in  obedience  to  that  mandate  the 
writ  of  error  was  duly  dismissed  by  the  dis- 
trict court. 

On  March  29,1898,  an  execution  upon  the 
original  judgment  was  issued  from  the  dis- 
trict court,  directed  to  the  United  States 
marshal  of  the  district,  under  which  certain 
property  ot  the  defendant  was  sold  and  a  re- 
turn made  by  the  marshal  to  the  court,  and 
on  June  14,  1898,  the  sale  was  duly  con- 
firmed by  the  district  court. 

It  thus  appears  that  nearly  a  month  before 
the  passage  of  the  act  of  July  8,  1898  {su- 
pro),  the  judgment  of  the  district  court 
of  Alaska  had  been  carried  into  effect,  an 
execution  issued,  the  property  sold,  a  report 
made  of  the  sale  to  the  court,  and  that  sale 
confirmed. 

The  defendants  in  error  made  a  motion  in 
this  court  to  dismiss  the  writ  for  want  of  ju- 
risdiction. That  motion  was  postponed  by 
the  court  until  the  hearing  of  the  case  upon 
its  merits,  and  upon  the  argument  thereof 
the  motion  to  dismiss  was  renewed  upon  the 
ground  (among  others)  that  the  act  of  Con- 
gress, if  applicable  to  cases  such  as  this,  was 
unconstitutional  anu  void. 

A  further  ground  for  dismissal  was  setup 
because.as  alleged,  it  appeared  from  the  rec- 
ord that  the  amount  in  dispute  between  the 
parties  was  less  than  the  sum  necessary  to 
give  jurisdiction  to  this  court.  This  ground 
necessitates  the  statement  of  a  few  addi- 
tional facts,  and  if  it  be  well  founded,  it 
relieves  us  from  a  discussion  of  the  consti- 
tutional question. 

After  the  demurrer  of  the  defendant  to  the 
plaintiffs'  complaint  had  been  overruled  and 
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leave  given  to  answer,  and  the  defendant 
made  default,  judgment  was  entered  for  the 
amount  of  the  plaintiffs'  daim.  This  wa*' 
on  January  2S,  1896.  By  the  complaint  it 
appears  that  under  the  lease  of  the  mine  by 
the  plaintiffs  to  the  defendant  Thorp,  the 
latter  agreed  to  mine,  work,  and  operate  the 
premises,  and  after  making  certain  pay- 
ments, 'etc.,  he  was  to  retain  for  himself  [189 
seven  sixteenths  of  the  profits  or  net  pro- 
ceeds arising  from  the  operatioK  of  the  mine, 
and  was  to  pay  to  the  plaintiffs  the  remain- 
ing nine  sixteenths  in  the  proportion  of 
seven  sixteenths  to  the  plaintiff  Bonnifield 
and  two  sixteenths  to  i.ne  plaintiff  Held. 

Immediately  after  the  entry  of  the  judg- 
ment it  appears  by  the  affidavits  in  the  case, 
presented  for  the  purpose  of  setting  the 
judgment  aside,  that  the  defendant  and  the 
plaintiff  Bonnifieiu  entered  into  negotiations 
in  regard  to  the  judgment,  and  BonnitiieU be- 
came satisfied  that  it  had  been  enteral  for 
more  than  was  equitably  due  from  the  do- 
fendant,  and,  accordingly,  upon  the  par- 
mcnt  of  a  certain  sum  to  him  (much  lesi* 
than  by  the  face  of  the  judgment  appeared 
to  be  due  him)  Bonnifield  "made  a  compIet« 
settlement  of  all  his  matters  and  differences 
with  the  defendant,  and  received  a  full  and 
complete  settlement  and  satisfaction  for  his 
interest  in  the  judgment  obtained  in  the 
case,"  and  Bonnifield  thereupon  "executed  a 
satisfaction  of  all  his  right,  title,  and  claim 
in  and  to  said  judgment,  to  wit,  seven 
eighths  thereof."  This  satisfaction  was  giv- 
en the  defendant  on  the  28th  of  Janu- 
ary, who  tiled  the  same  in  the  clerk's  office 
on  the  tenth  day  of  Kebruary,  1890.  After 
he  had  filed  the  satisfaction, andonthe same 
day,  the  defendant  filed  his  petition  for  a 
writ  of  error  to  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit. 

The  judgment  in  the  case  continued  to 
stand  on  the  face  of  the  record  at  its  orig- 
inal sum,  $7,231.25  recovery  and  $33.53 
costs.  By  the  defendant's  voluntary  settle- 
ment with  and  payment  to  Bonnifield,one  of 
the  plaintiffs,  the  balance  remaining  unpaid 
was  less  than  the  amount  necessary  to  give 
this  court  jurisdiction. 

The  plaintiff  in  error  cites  various  case* 
to  maintain  the  proposition  that  when  the 
defendant  in  the  case  below  brings  it  here 
for  review  the  amount  of  the  judgment  or 
decree  against  him  governs  ourjurisdiction, 
and,  as  in  this  case,tne  judgment  is  for  more 
than  $7,000,  he  maintains  that  this  court 
has  jurisdiction,  notwithstanding  the  pay- 
ment and  settlement  above  mentioned. 

But  those  cases  have  no  application  when 
the  defendant  by  his  "own  action  has  reduced  [19J 
the  judgment  by  a  voluntary  settlement  and 
payment  below  the  amount  which  is  neces- 
sary in  order  to  give  this  court  jurisdiction 
to  review  it.  The  real  matter  in  dispute  is 
in  such  case  the  balance  still  remaining  due 
on  the  judgment.  Otherwise  he  might  vol- 
untarily settle  the  controversy  and  pay  the 
whole  judgment,  and  then  seek  to  review  it. 
In  this  case  it  appears  there  was  a  "full, 
final,  and  complete  settlement  of  all  mat- 
ters and  differences"  between  the  defendant 
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and  plaintiff  Bonnifield,  and  the  latter  then 
executed  "a  full  and  complete  satisfaction  of 
all  his  rights,  title,  and  claim  in  and  to  said 
judgment."  And  this  was  procured  by  the 
defendant's  own  voluntary  act  Clearly 
there  was  no  matter  in  dispute  relative  to 
that  judgment  after  such  voluntary  settle- 
ment and  payment  beyond  the  sum  remain- 
ing due  thereon.  Thus  an  event  has  inter- 
vened subsequently  to  the  entry  of  the  judg- 
ment, and  one  which  owes  its  existence  to 
the  act  of  the  defendant  himself,  which  has 
taken  away  his  right  of  review  in  this  court. 
It  is  a  compromise  or  settlement,  pro  tanto, 
between  the  parties;  or  it  is  like  a  case 
where,  pending  a  suit  concerning  the  validity 
of  the  assessment  of  a  tax,  the  tax  is  paid ; 
or  the  amount  of  the  tax  has  been  tendered 
and  deposited  in  a  bank  which  bystatutehad 
the  same  effect  as  actual  payment  and  re- 
ceipt of  the  money.  Dakota  County  v.  Olid- 
den,  113  U.  S.  222,  28  L.  ed.  981,  5  Sup.  Ct 
Rep.  428;  lAttle  v.  tSowera,  134  U.  S.  647, 
33  L.  ed.  1016,  10  Sup.  Ct.  Bep.  620;  Odli- 
fomia  V.  San  Pablo  i  T.  R.  (Jo.  149  U.  S. 
308,  37  L.  ed.  747,  13  Sup.  Ct  Rejo.  876.  In 
such  cases  the  writs  of  error  will  be  dis- 
missed. 

The  facts  as  to  the  settlement  and  payment 
appear  here  in  the  record,  although  they  may 
be  shown  by  other  evidence,  as  the  above 
cases  hold. 

It  is  urged  that  the  plaintiff  Bonnifield 
had  no  right  under  the  circumstances  to 
make  the  settlement  and  to  satisfy  the  judg- 
ment to  the  extent  which  he  did.  But  this 
doei  not  answer  the  objection.  As  matter 
of  fact  he  and  the  defendant  had  a  full  set- 
tlement, and  he  did  satisfy  the  judgment  at 
the  request  of  the  latter,  and  both  defend- 
ants in  error  now  join  in  a  motion  to  dis- 
miss, predicated  upon  that  settlement  and 
payment,and  they  lK>th  thus  ratify  the  same 
an'd  acknowledge  ite  sufficiency.  The  plain- 
tiff in  error  is  in  no  position  to  deny  the 
validity  of  the  settlement  and  payment 
[SO]  made  at  his  own  request  *and  by  himself, 
when  its  sufficiency  is  acknowledged  by  the 
other  parties. 

Being  satisfied  that  the  amount  in  dispute 
in  this  case  is  less  than  the  amount  required 
by  statute  to  give  us  jurisdiction,  and  with- 
out expressing  any  opinion  upon  the  other 
ground  for  the  motion,  the  writ  mvst  be 
dismissed  for  the  want  of  jurisdiction,  and 
it  is  so  ordered. 


JOHN  N.  QUACKENBUSH,  Appt., 

V. 

UNITED  STATES. 

(See  8.  C.  Beporter's  ed.  20-28.) 

Reappointment  of  naval  commander — right 
to  back  pajf — oounterelaim  for  pay  re- 
ceived without  right. 

1.  The  reappotntment  of  a  naval  commander 
wbo  bad  been  dismissed  or  suspended  from 
tbe  service,  under  the  act  of  Congress  of 
Kebraary  16.  18S7.  suspending  for  his  benefit 
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only  the  provisions  as  to  appointments  In  the 
navy,  and  aathorliing  the  President  to  ap- 
point him,  "late  a  commander  In  the  navy,"  to 
tbe  same  grade  and  rank  as  of  a  certain  date, 
and  to  place  blm  on  tbe  retired  list  as  of  a 
later  date,  but  providing  "tbat  be  shall  re- 
ceive DO  pay  or  emoluments  except  from  the 
date  of  such  reappointment,"  precludes  any 
claim  by  him  to  leave  or  waiting  orders  pay, 
or  pay  as  a  retired  ofBcer,  for  any  time  pre- 
ceding the  date  of  his  reappointment,  or  tbe 
substitution  for  the  actual  date  thereof  of 
tbe  date  to  which  tbe  appointment  related. 
2.  Tbe  terms  of  a  commission  cannot  change 
the  effect  of  the  appointment  of  an  offlcer  in 
the  navy,  as  defined  by  a  statute  anthorlsing 
tt 

8.  Payments  made  to  a  late  commander  In  tbe 
navy  after  he  Is  lawfully  oat  of  the  service 
cannot  be  recovered  back  by  the  government, 
but  are  ratified  when  Congress  subsequently 
passes  an  act  for  his  relief,  providing  for  his 
reappointment  to  bis  original  rank,  but  pro- 
viding that  be  shall  receive  no  pay  except 
from  the  date  of  his  reappointment. 

[No.  145.] 

Argtied  February  1,   1900.    Decided  March 
19, 1900. 

APPEIAL  from  a  decision  of  the  Court  of 
Claims  dismissing  a  petition  for  pay  »X- 
1^^  to  be  due  to  a  naval  commander.  Af> 
firmed. 

See  same  case  below,  33  Ct  CI.  355. 

Statement  by  Mr.  Chief  Justice  FvUeri 
This  is  an  appeal  from  a  judgment  of  the 
court  of  claims  dismissing  the  petition  of 
claimant  and  the  counterclaim  of  defendante 
in  the  above-entitled  cause.  33  Ct  CI.  355. 
The  petition  *was  filed  December  11,  1897,  [Slj 
and  sought  recovery  for  amounte  alleged  to 
be  due  hovy  the  government  "from  the  1st 
day  of  August,  1883,  until  the  1st  day  of 
June,  1896,  at  the  rate  of  $2,300  per  annum, 
being  the  leave  or  waiting  orders  pay  as  pre- 
scriMd  by  law  for  the  grade  or  rank  of  com- 
mander, and  from  the  1st  day  of  June,  1895, 
to  the  26th  day  of  May,  1897,  at  the  rate  of 
$2,625  per  annum,  being  three  quarters  of 
the  sea  pay  as  prescribed  bylaw  for  the  grade 
or  rank  of  commander."  The  counterclaim 
averred  that  claimant  was  indebted  to  de- 
fendante "by  reason  of  paymento  illegally 
made  to  him  during  the  period  from  June 

9,  1874,  up  to  and  including  March  31, 1881, 
when  the  claimant  was  not  in  the  naval  serr- 
ice  of  the  United  States." 

The  facte  were  in  substence  as  follows: 
Claimant  was  duly  and  l^ally  commissioned 
a  commander  in  the  Xavy  of  the  United 
states  by  and  with  the  advice  and  consent 
of  the  Senate  on  the  2d  dayof  January,  1872, 
to  teke  rank  from  the  25th  day  of  May, 
1871.  Thereafter  in  the  month  of  Febru- 
ary, 1874,  certain  charges  were  filed  against 
claimant  before  the  Navy  Department,  and 
a  court  martial  was  duly  organized  to  try 
the  same,  by  which,  after  hearing,  and  ia 
that  month,  claimant  was  sentenced  to  be 
dismissed  from  the  naval  service  of  the 
United  States.  This  sentence  was  approved 
by  the  President,  and  the  Secretary  of  the 
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Navy,  JttiM  9,  1874,  addressed  a  letter  to 
the  claimant  at  Boston,  Massachusetts,  in- 
forming him  of  the  sentence,  its  approval, 
and  that  from  that  day  claimant  would 
"cease  to  be  an  officer  of  the  Navv."  On 
June  12,  the  Secretary  of  the  Navy  addressed 
a  letter  to  "Commander  John  N.  Quacken- 
bush,  U.  8.  Navy,"  requesting  him  to  "re- 
turn to  the  Department  the  order  dismissing 
you  from  the  Navy."  Both  these  letters 
were  delivered  to  claimant  on  one  and  the 
same  day,  to  wit,  on  or  about  June  15,  1874. 
In  obedience  to  tiie  order  of  June  12,  claim- 
ant returned  the  letter  of  dismissal. 

December  8,  1874,  the  Secretary  of  the 
Navy  officially  addressed  a  letter  to  claim- 
ant, in  which,  after  setting  forth  the  finding 
of  the  court  martial  and  the  sentence,  the 
Secretary  said:  "This  sentence  was,  on  the 
9th  day  of  June,  1874,  mitigated  to  suspen- 
sion from  rank  and  duty  on  furlough  pay 
(22)  lor  six  'years,  the  suspension  to  date  from 
that  day."  December  13,  1877,  the  Secre- 
tary of  the  Navy  transmitted  to  the  Attor- 
uey  General  of  the  United  States  a  state- 
ment of  the  facta  in  the  case,  embodying  the 
correspondence,  and  requested  his  advice 
thereon.  In  answer,  the  Attorney  Greneral, 
March  16,  1878  (15  Ops.  Atty.  Oen.  463), 
advised  the  Secretary  that  the  claimant  re- 
mained an  officer  in  the  Navy. 

In  that  correspondence  the  date  of  the 
President's  approval  of  the  sentence  waa 
given  as  June  5,  1874,  but  the  Attorney  Gen- 
eral ueld  that  the  letter  of  the  Secretary  of 
December  8,  1874,  was  satisfactory  proof  of 
the  mitigation  of  the  sentence  by  the  Presi- 
dent on  June  9,  and  that  it  was  competent 
for  him  to  grant  commutation  on  that  day. 

Section  1363  of  the  Revised  Statutes  pro- 
vided that  "there  shall  be  allowed  on  the 
active  list  of  the  line  officers  of  the  Navy 
.  .  .  ninety  commanders  .  .  .  ;" 
which  number  w»8,  by  the  act  of  August  5, 
1882  (22  Stat  at  L.  284,  286,  chap.  391),  re- 
duced to  eighty-flve. 

Jiue  10,  1874,  the  President  sent  to  the 
Senate  the  name  of  W.  S.  Schley  to  be  com- 
mander in  the  Navy,  "vice  Quackenbush, 
dismissed,"  and  the  nomination  was  duly 
confirmed  June  12,  1874.  The  records  of  the 
Navy  Department  ^ow  that  there  were  ninety 
commanders  borne  on  the  active  list  of  the 
Navy  from  the  date  of  the  appointment  of 
W.  S.  Schley  to  August  5,  1882,  when  the 
number  was  reduced  by  law,  except  during 
the  early  part  of  the  year  1879,  when  the 
list  was  temporarily  increased  to  ninety-one 
by  Congress. 

After  Schley's  appointment,  as  Quacken- 
bush was  still  on  the  register,  the  Secretary 
of  the  Navy,  when  his  attention  was  called 
to  the  matter,  directed  that  no  nomination 
should  be  made  to  the  next  succeeding  va- 
cancy, and  this  recommendation  was  com- 
plied with,  no  appointment  being  made  to 
the  position  subsequently  becoming  vacant 
by  the  retirement  of  Conmiodore  Morris. 

The  court  of  claims  found  that,  pursuant 
to  the  commuted  sentence,  and  by  virtue 
thereof,  claimant  waa  placed  under  suspen- 
sion, on  furlough  pay,  and  was  borne  upon 
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the  official  printed  Navy  register  as  a  com- 
mander in  the  Navy"undersuspen8i(»i,"  from 
*the  year  1874  up  to  and  including  the  year  [23] 
1880,  when  the  sentence  expired,  and  from 
and  after  the  aate  of  such  expiration  he  was 
borne  on  said  raster  as  a  commander  of 
the  Navy  on  waiting  orders  until  the  publi- 
cation of  the  register  for  1883,  when  his 
name  was  omitted  and  dropped  from  the 
same.  "During  the  whole  of  said  period  he 
retained  his  proper  and  legal  place  on  the 
official  list  of  commanders  in  the  Navy,  and 
was  advanced  in  numbers  from  year  to  year, 
as  promotions  of  his  seniors  in  said  grade 
occurred,  in  the  same  manner  and  in  all  re- 
specta  in  the  regular  co\irse,  as  other  officers 
in  his  said  grade  and  rank  were  advanced." 

He  was  paid  as  on  furlough  for  six  years, 
and  thereafter,  from  June  9,  1880,  to  March 
31,  1881,  was  taken,  by  direction,  on  the 
rolls  of  the  paymaster  at  the  Navy  Yard  at 
Boston,  Massachusetts,  and  paid  as  on 
"waiting  orders." 

On  the  30th  of  March,  1881,  the  judgment 
of  this  court  was  announced  in  Blake  ▼. 
United  States,  103  U.S.  227,  26  L.  ed.  462. 
It  was  there  ruled  that  the  President  bus 
the  power  to  supersede  and  remove  an  offi- 
cer of  the  Army  or  the  Navy  by  the  appoint- 
ment, by  and  with  the  advice  and  consent 
of  the  Senate,  of  his  successor.  What  di- 
rection, if  any,  was  given  at  the  time,  in 
view  of  this  decision,  did  not  appear;  but, 
at  all  evente.  from  March  31,  1881,  until 
May  26,  1897,  claimant  receiveid  no  pay,  al- 
lowances, or  emoluments  of  any  kind. 

In  April,  1882,  the  views  of  tne  Secretary 
of  the  Navy  were  requested  by  the  chairman 
of  the  committee  on  naval  affairs  in  the 
House  of  Representatives  in  respect  of  the 
propriety  of  the  passage  of  a  pending  bill 
to  confirm  the  status  of  John  N.  Quacken- 
bush, a  commander  in  the  United  States 
Navy,"  and  the  Secretary  responded  that  It 
appeared  to  have  been  the  intention  of  the 
President,  in  exercising  clemency  in  the  case 
of  Commander  Quackenbush,  that  be  should 
be  retained  in  the  service,  and  that  it  seemed 
just,  in  view  of  all  tbe  circumstances,  that 
he  should  be  entitled  to  the  benefit  of  that 
clemency.  , 

The  following  entry  appears  opposite 
claimant's  name  on  one  of  the  records  of  the 
Navy  Department:  "208.  John  N.  Quack- 
enbush left  off  the  re^ster  published  IstAu- 
gust,  1883,  by  direction  of  the  Secretary  of 
the  Navy;  his  action  being  based  upon  a  de- 
cision of  the  Supreitae  Court." 

•December  6,  1883,  the  Secretary  of  thef24J 
Navy  designated  to  the  President  D.  W.Mul- 
lan  to  be  a  commander  in  the  Navy  "vice 
John  N.  Quackenbush,  no  longer  in  the  serv- 
ice;" and  in  that  month  the  President  sent 
to  the  Senate  the  nomination  of  said  MuUan 
to  be  a  commander  in  the  Navy  from  the  3d 
day  of  July,  1882,  "vice  John  N.  Quacken- 
bush, no  longer  in  the  service."  The  nom- 
ination was  duly  confirmed  and  Mullan 
commissioned. 

Claimant  filed  a  petition  April  IS,  1895, 
to  the  Secretary  of  the  Navy  asking  that  he 
be  restored  to  his  proper  position  on  the  list 
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of  naTal  officers,  but  the  Secretary  declined 
to  grant  any  relief,  holding  that  tiie  matter 
of  nig  rights  was  res  judicata  under  the  ac- 
tion taken  by  his  predecessor.  In  May, 
1895,  clainumt  exhibited  a  petition  in  the 
supreme  court  of  the  District  of  Ck>lumbia 
praying  that  a  writ  of  mandamus  issue  to 
the  Sewetary  of  the  Navy  requiring  him  to 
put  claimant's  name  bade  on  the  list  of 
naval  officers,  which  was  dismissed  Febru- 
ary 11,  1806. 

Bills  for  the  relief  of  Commander  Quack- 
enbush  were  introduced  in  Congress  from 
1882  to  1897,  and  many  reports  made  there- 
on. 

February  16,  1897,  an  act  entitled  "An 
Act  for  the  Relief  of  John  N.  Quackenbush, 
Late  a  Commander  in  the  United  States 
Navy,"  became  a  law  without  the  approval 
of  the  President.  29  Stat,  at  L.  803,  chap. 
236.    This  act  read  as  follows: 

"That  the  provisions  of  law  regulating  ap- 
pointments in  the  Navy  by  promotion  in  the 
line,  and  limiting  the  number  of  commanders 
to  be  appointed  in  the  United  States  naval 
service,  are  hereby  suspended  for  the  purpose 
of  this  act  only,  and  only  so  far  as  they  af- 
fect John  N.  Quackenbush;  and  the  Presi- 
dent of  the  United  States  is  hereby  author- 
ized, in  the  exercise  of  his  discretion  and 
judgment,  to  nominate  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint 
said  John  N.  Quackenbush,  late  a  command- 
er in  the  Navy  of  the  United  States,  to  the 
same  grade  and  rank  of  commander  in  the 
United  States  Navy  as  of  the  date  of  Au- 
gust first,  eighteen  hundred  and  eighty-three, 
and  to  place  him  on  the  retired  list  of  the 
Navy,  as  of  the  date  of  June  first,  eighteen 
[25] hundred  and  ninety-five:  •i'rootded.That  he 
shall  receive  no  pay  or  emoluments  except 
from  the  date  of  such  reappointment." 

In  May,  1897,  in  accordance  with  the 
terms  of  the  act,  the  President  nominated 
claimant  to  the  Senate  to  be  a  commander 
on  the  retired  list  of  the  Navy,  and  the  nomi- 
nation was  confirmed.  The  claimant  took 
the  prescribed  oath  on  May  26,  1897,  since 
which  last-mentioned  date  he  has  been  paid 
three  quarters  of  the  sea  pay  of  a  commander 
in  the  Navy  on  the  active  list.  Claimant 
reached  the'  age  of  sixty-two  on  May  31, 
1896. 

M&tart.  John  Paul  Jones  and  Blohard 

R.  Beall  argued  the  cause  and  filed  a  brief 
for  appellant. 

Mr.  Oeors«  H.  Walkor  argued  the  cause 
and,  with  Assistant  Attorney  General  Pradt, 
filed  a  brief  for  appellees. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

£25]      *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

In  Biake  v.  United  States,  103  U.  S.  227, 
26  L.  ed.  462,  it  vras  held  that  the  President 
has  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  displace  an  officer  in 
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the  army  or  navy  by  the  appointmant  of  as- 
other  person  in  his  place,  and  that  when  that 
has  been  done  he  cannot  again  beccane  aa 
officer  except  upon  a  new  appointment  with 
like  advice  and  consent,  lliat  ruling  haa 
been  repeatedly  affirmed  and  followed. 
Keyea  v.  United  States,  109  U.  8.  336,  27 
L.  ed.  964,  3  Sup.  Ct  Rep.  202;  UiMan  v. 
United  States,  140  U.  S.  240,  36  L^  ed.  489, 
11  Sup.  Ct.  Rep.  788.  And  see  Parsons  v.- 
United  State*,  167  U.  S.  324,  42  L.  ed.  185, 
17  Sup.  Ct.  Rep.  880. 

When  through  mistake,  or  misapprehen- 
sion, or  for  any  other  reason,  injustice  has 
been  done.  Congress  has  the  power  to  accord 
relief,  but  the  courts  cannot  of  their  own  mo- 
tion revise  the  grounds  of  action  taken  in 
the  constitutional  exercise  of  executive 
power. 

Claimant  is  a  commander  in  the  United 
States  Navy  on  the  retired  list  hy  virtue  of 
his  appointment  and  retirement  under  the 
act  of  February  16,  1897.  This  suit  was 
brought  to  recover  pay  as  on  leave  or  wait- 
ing orders  from  August  1,  1883,  to  June  1, 
1896,  'when  claimant  reached  the  age  of  CV 
sixty-two  years,  and  pay  as  a  retired  officer 
from  June  1,  1805,  to  May  26,  1897,  when  he 
took  the  prescribed  oath  on  his  appointment; 
and  if  he  is  entitled  to  the  amounts  sued  for, 
it  is  by  reason  of  the  act,  and  not  otherwise. 

The  act  described  claimant  in  title  and 
context  as  "late  a  commander  in  the  United 
States  Navy;"  suspended  as  to  him  "the 
provisions  of  law  regulating  appointments 
in  the  Navy  by  promotion  in  the  line,  and 
limiting  the  number  of  commanders  to  be 
appointed  in  the  United  States  Naval  serv- 
ice;" and  authorized  the  President  to  ap- 
point him  to  the  same  grade  and  rank  as  of 
the  date  of  August  1,  1883,  and  to  place  him 
on  the  retired  list  as  of  the  date  of  June  1, 
1895. 

Congress  thereby  declared  that  claimant 
had  been  prior  to  August  1,  1883,  but  was 
not  then,  a  commander,  and  that,  in  order  to 
enable  him  to  be  appointed  to  that  grade  and 
rank,  it  was  necessaiy  to  suspend  the  act  of 
August  6,  1882,  which  limited  the  niunber  of 
commanders  on  the  active  list,  and  also  for- 
bade promotion  or  increase  of  pay  in  the  re- 
tired list.     22  Stat  at  L.  284,  chap.  391. 

If  the  act  had  contained  nothing  more, 
the  effect  of  the  appointment  would  have 
been,  in  addition  to  fixing  claimant's  statue 
as  to  grade  and  rank  as  of  August  1,  1883, 
to  entitle  bim  to  pay  from  that  date,  but 
not  to  pay  prior  thereto,  as  by  the  terms  of 
the  act  he  was  not  a  commander  until  ap- 
pointed thereunder.  The  act  did  not  stop 
there,  however,  but  a  proviso  was  added 
which  read:  "Provided,  That  he  shall  re- 
ceive no  pay  or  emoluments  except  from 
the  date  of  such  reappointment." 

Provisos  are  commonly  used  to  limit,  re- 
strain, or  otherwise  modify  the  language  of 
the  enacting  clause,  and  that  was  the  mani- 
fest purpose  of  this  proviso.  But  it  was  not 
needed  to  limit  the  effect  of  the  act  prior 
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to  August  1,  1883,  or  to  enlarge  its  effect 
after  uiat  date.  Its  only  apparent  office  was 
to  forbid  the  allowance  of  pay  or  emolu- 
ments from  August  1,  1883,  by  limiting  such 
allowance  to  "the  date  of  such  reappoint- 
ment," which  in  that  view  must  be  regarded 
as  the  date  of  appointment  under  the  act. 

This  result  is  in  harmony  with  the  lan- 
[STJ  guage  used.  Claimant  'had  been  a  command- 
er and  had  ceased  to  be  such.  He  was  again 
appointed,  and  that  second  appointment  was 
a  reappointment,  llie  date  of  that  reappoint* 
ment  was  certainly  when  it  was  actually 
made,  and  to  substitute  the  date  to  which 
the  appointment  related  for  the  actual  date 
would  defeat  the  obvious  object  of  the  pro- 
viso, which  was  to  narrow  the  effect  of  gin 
ing  the  reappointment  a  retroactive  opera- 
tion. It  was  allowed  that  effect  as  to  grade 
and  rank,  but  not  as  to  current  pay  or  emol'* 
uments  between  August  I,  1883,  and  the  data 
of  the  reappointment.  This  fixed  his  rela- 
tive position  with  reference  to  other  officers 
in  matters  of  privilege  and  precedence,  and 
of  command  if  detailed  to  active  service  in 
time  of  war.  At  the  same  time,  by  referring 
the  appointment  to  the  prior  date  the  re' 
tired  pay  was  sensibly  affected.  If  claim' 
ant  had  been  appointed  without  any  such 
reference  and  had  been  immediately  retired, 
he  would  have  been  entitled  to  only  one  half 
the  sea  pay  of  a  commander  under  {  IS88  of 
the  Revised  Statutes,  for  he  would  not  have 
reached  the  age  of  sixty-two  years  while  in 
the  service;  but  as  he  was  appointed  as  of 
August  1,  1883,  he  was  put  constructively  in 
the  service  from  that  date  and  so,  on  being 
retired,  became  entitled  to  three  quarters  of 
such  sea  pay;  and  this  he  is  receiving. 

Something  was  said  in  argument  in  re- 
spect of  the  commission,  which  is  not  set  out 
in  the  findings,  but  whatever  its  terms,  the 
conclusion  remains  unaffected.  The  ap- 
pointment and  the  commission  are  distinct 
acts,  and  the  terms  of  the  commission  can- 
not change  the  effect  of  the  appointment  as 
defined  by  the  statute. 

Assuming  claimant  to  have  been  lawfully 
out  of  the  service  June,  1874,  the  government 
preferred  a  counterclaim  for  the  pay  received 
by  him  from  then  to  March  31,  1881.  But 
the  act  of  February  IS,  1897,  was  remedial 
in  its  character,  and  although  we  cannot  for 
that  reason  give  to  its  terms  any  other  than 
their  obvious  meaning,  we  think  it  should  be 
conxtrued  as  ratifying  these  prior  payments. 

Congress  had  all  the  facts  before  it  and 
intended  to  award  some  measure  of  relief  in 
view  of  the  circumstances.  It  went  so  far 
and  no  farther,  but  it  went  far  enough  to 
f  S8]  enable  us  to  *hold  that  it  would  be  inconsist- 
ent with  the  object  of  the  act  to  sustain  any 
recovery  back. 

In  short  we  agree  with  the  court  of  claims 
in  its  conclusions  on  both  branches  of  the 
ease. 

■Judqment  affirmed. 
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WATERS-PIERCE  OIL    COMPANY,  «f. 
ti»  Err,, 

V. 

STATE  OF  TEXAS. 

(See  8.  C.  Beporter's  ed.  28-47.) 

Power  of  state  to  exclude  foreign  corpora- 
tions— forfeiting  permit  of  foreign  com- 
pony — permit  as  a  contract — repeal  of 
statute  by  unconstitutional  act. 

1.  The  right  of  a  foreign  corporation  to  en- 
gage In  business  within  a  state  other  than 
that  of  Its  creation  depends  solely  upon  the 
will  of  such  other  state,  except  with  respect 
to  business  of  a  Federal  nature. 

2.  A  forfeiture  of  the  permission  to  a  foreign 
corporation  to  do  business  In  the  state  for 
violation  of  the  provisions  of  Tex.  act  1889 
under  which  the  permit  was  given,  and  which 
provides  for  the  forfeiture,  does  not  violate 
any  contract  obligation,  as  the  provision  for 
the  forfeiture  was  a  part  of  the  obligation. 

3.  A  repeal  of  Tex.  act  1889,  permitting  for- 
eign corporations  to  do  business  In  the  state, 
does  not  result  from  the  provision  of  Tex.  act 
1896,  exemptltag  labor  organizations,  on  the 
ground  that  this  provision  Is  unconstitution- 
al, since.  If  It  were  so,  the  entire  act  would 
be  void  and  could  not  operate  as  a  repeal  of 
the  former  act. 

[No.  97.1 

Argued  January  8,  9, 1900.    Decided  March 
19, 1900. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  decision 
sustaining  a  forfeiture  of  a  permit  of  a 
foreign  corporation  to  do  business  in  the 
state.    Affirmed. 

See  same  case  below,  19  Tex.  Civ.  App.  1, 
44  S.  W.  936. 


Statement  by  Mr.  Justice  MeKenmsi 
The  Waters-Pierce  Oil  Company  is  a  pri- 
vate   corporation    incorporated   under   the 
laws  of  Missouri,  and  its  principal  offices 
are  situated  in  St.  Louis. 

It  was  incorporated  to  deal  in  naval 
stores,  and  to  deal  in  and  compound  petro- 
leum and  other  oils  and  their  products,  and 
to  buy  and  sell  the  same  in  Missouri  and 
other  states.  Its  capital  stock  was  orig- 
inally $100,000,  but  was  subsequently  in- 
ereawed  to  $400,000. 


Nora. — A.S  to  reoognttUm  or  exclusion  of  for- 
eign corporations — see  note  to  Cone  Bzport  ft 
Commission  Co.  v.  Poole  (B.  C.)  24  L.  R.  A.  280. 

That  foreign  corporations  are  amenatle  to 
local  Utic — see  note  to  Talbot  v.  Fidelity  A 
Casnalty  Co.  (Hd.)  18  L.  R.  A.  584. 

As  to  eaoUision  of  corporation  as  regulation 
of  interstate  oommeroa — see  note  to  KIndel  v. 
Beck  &  P.  Lithographing  Co.  (Colo.)  24  L.  B. 
A.  311. 

As  to  regulation  of  Imsiness  of  a  foreign  ear- 
poratUm  hit  state — see  note  to  Boulware  v. 
Davis    (Ala.)  9  L.  R.  A.  801. 

As  to  emelusion,  regulation,  and  taatation  of 
foretgn  corporations — see  note  to  HcCanna  A 
F.  Co.  V.  Citlsms'  Trust  A  Surety  (te.  24  C.  C. 
A.  18. 
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On  the  6tli  day  of  July,  1889,  it  filed  in  the 
office  of  the  secretary  of  state  of  Texas,  in 
accordance  with  the  requirements  of  law,  a 
certified  copy  of  its  articles  of  incorpora- 
tion, and  secured  a  permit  to  transact  busi- 
ness in  the  state  for  the  term  of  ten  years. 
By  virtue  of  the  permit  the  company  en- 
gaged In  business  in  the  state,  and  while  so 
engaged,  it  is  claimed,  violated  the  statutes 
of  the  state  against  illegal  combinations  in 

[29]  reiitraint  of  'competition  in  trade  (copies  of 
the  statutes  are  inserted  in  the  margin)  ,t 
and  thereby  incurred  a  forfeiture  of  ito  per- 
mit to  do  business  in  the  state. 

[30]  "This  suit  is  broiight  to  enforce  such  for- 
feiture, and  was  tried  in  the  district  court 

[31]  of  Travis  county,  Texas,  before  the  court 'and 
a  jury.  A  verdict  was  rendered  against  the 
company,  upon  which  a  judgment  was  duly 
entered.    The  judgment  was  affirmed  by  the 


court  of  (^vil  appeals  (19  Tex.  Civ.  App.  1, 
44  S.  W.  93Q),  and  this  writ  of  error  mu 
sued  out  in  due  course. 

*The  pleadings  are  very  voluminous,  aileg-  rSS] 
ing  the  grounds  of  action  and  the  gronnds 
of  defense,  with  much  elaboration  and  ouutiy 
repetitions. 

*The  basis  of  the  action  is  an  agrreement  [33] 
which  is  set  out  in  full  in  the  complaint, 
made  on  the  2d  day  of  January,  1882,  *be-  [34] 
tween  a  great  many  firms  and  partnerships, 
individuals  and  corporations,  owning  and 
controlling  a  large  amount  of  the  money  and 
capital  invested  in  the  production  of  petro- 
leum and  its  products,  and  in  their  shipment 
and  sale. 

The  parties  to  the  agreement  unbraced 
three  classes:  (1)  Certain  partnerships  and 
corporations,  of  the  number  of  eleven;  (2) 
certain  individuals,  of  the  number  of  forty- 


tSec.  1.  Be  It  enacted  by  the  legislature  of 
the  state  of  Texas,  that  a  trust  Is  a  combina- 
tion of  capital,  skill,  or  acts  by  two  or  more 
persons,  Arms,  corporations,  or  associations  of 
persons,  or  of  either  two  or  more  of  them,  tor 
either,  any,  or  all  of  the  following  purposes: 
First — ^To  create  or  carry  out  restrictions  in 
trade.  Second — To  limit  or  reduce  the  produc- 
tion, or  Increase  or  reduce  the  price  of  mer- 
chandise or  commoditlea  Third — To  prevent 
competition  In  manufacture,  making,  transpor- 
tation, sale,  or  purchase  of  merchandise,  pro- 
duce, or  commodities.  Fourth — ^To  fix  at  any 
standard  or  figure  whereby  Its  price  to  the  pub- 
lic shall  be  In  any  manner  controlled  or  estab- 
lished, any  article  or  commodity  of  merchan- 
dise, produce,  or  commerce  Intended  for  sale, 
use,  or  consumption  in  this  state.  Fifth — To 
nuke  or  enter  Into  or  execute  or  carry  out  any 
contract,  obligation,  or  agreement  of  any  kind 
or  description  by  which  they  shall  bind  or  have 
bound  themselves  not  to  sell,  dispose  of,  or 
transport  any  article  or  commodity,  or  article 
of  trade,  use,  merchandise,  commerce,  or  con- 
sumption below  a  common  standard  figure,  or 
by  which  they  shall  agree  In  any  manner  to 
keep  the  price  of  such  article,  commodity,  or 
transportation  at  a  fixed  or  graduated  figure, 
or  by  which  they  shall.  In  any  manner,  establish 
or  settle  the  price  of  any  article  or  commodity 
or  transportation  between  them  or  themselves 
and  others  to  preclude  a  free  and  unrestricted 
competition  among  themselves  or  others  In  the 
sale  or  transportation  of  any  such  article  or 
commodity,  or  by  which  they  shall  agree  to 
pool,  combine,  or  unite  any  Interest  they  may 
have  In  connection  with  the  sale  or  transporta- 
tion of  any  such  article  or  commodity  that  Its 
price  might  In  any  manner  be  affected. 

bee.  2.  lliat  any  corporation  holding  a  char- 
ter under  the  laws  of  the  state  of  Texas  which 
shall  violate  any  of  the  provisions  of  this  act 
shall  thereby  forfeit  Its  charter  and  franchise, 
and  Its  corporate  existence  shall  cease  and  de- 
termine. 

Sec.  8.  For  a  violation  of  any  of  the  pro- 
visions of  this  act  by  any  corporation  mentioned 
herein.  It  ahall  be  the  duty  of  the  attorney  gen- 
eral or  district  or  county  attorney,  or  either  of 
them,  npon  his  own  motion,  and  without  leave 
or  order  of  any  court  or  judge,  to  Institute  suit 
or  quo  warranto  proceedings  In  Travis  county, 
at  Austin,  or  at  the  county  seat  of  any  county 
In  the  state,  where  such  corporation  exists,  docs 
business,  or  may  have  a  domlcll,  for  the  forfeit- 
ure of  Its  charter  rights  and  franchise,  and  the 
dissolution  of  Its  corporate  existence. 
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Sec  4.  Every  foreign  corporation  violating 
any  of  the  provisions  of  this  act  Is  hereby  de- 
nied the  right  and  prohibited  from  doing  any 
business  within  this  state ;  and  It  shall  be  the 
duty  of  the  attorney  general  to  enforce  thta 
provision  by  Injimctlon  or  other  proper  pro- 
■ceedlngs  In  the  district  court  of  Travis  county. 
In  the  name  of  the  state  of  Texaa 

Sec.  5.  That  the  provisions  of  clwpter  48. 
General  Laws  of  this  state,  approved  July  •. 
ISTO,  to  prescribe  the  remedy  and  regulate  tha 
proceedings  by  quo  warranto,  etc.,  shall,  except 
In  so  far  as  they  may  confilct  herewith,  govern 
and  control  the  proceedings  when  instituted  to 
forfeit  any  charter  under  this  act. 

Sec.  6.  Any  violation  of  either  or  all  of  tha 
provisions  of  this  act  shall  be  and  Is  herein  de- 
clared a  conspiracy  against  trade,  and  any  per- 
son who  may  be  or  may  become  engaged  In  any 
such  conspiracy,  or  take  part  therein,  or  aid  or 
advise  In  Its  commission,  or  who  shall,  as  prin- 
cipal, manager,  director,  agent,  servant,  or  em- 
ployee, or  in  any  other  caiwclty,  knowingly  car- 
ry out  any  of  the  stipulations,  purposes,  prices, 
rates,  or  orders  thereunder,  or  In  pursuance 
thereof,  shall  be  punished  by  fine  not  less  than 
f  SO  nor  more  than  (5,000,  and  by  Imprisonment 
In  the  penitentiary  not  less  than  one  nor  more 
than  ten  years,  or  by  either  such  fine  or  im- 
prisonment. Each  day  during  a  violation  of 
this  provision  shall  constitute  a  separate  of- 
fense. 

9pc.  7.  In  any  Indictment  tor  an  offense 
named  in  this  act,  it  is  sufllclent  to  state  the 
purposes  or  effects  of  the  trust  or  combinattoa 
and  that  the  accused  was  a  member  of,  acted 
with,  or  In  pursuance  of.  It,  without  giving  Its 
name  or  description,  or  how,  when,  or  where  it 
was  created. 

Sec.  8.  In  prosecutions  under  this  act  It  shall 
be  sufllclent  to  prove  that  a  trust  or  combina- 
tion as  defined  herein  exists,  and  that  the  de- 
fendant belonged  to  it  or  acted  for  or  In  coa- 
nertlon  with  it,  without  proving  all  the  mem- 
bers belonging  to  It,  or  proving  or  prodnelng 
any  article  or  agreement  or  any  written  Instru- 
ment on  which  it  may  have  been  based,  or  that 
It  was  evidenced  by  any  written  Instrument  at 
all.  The  character  of  the  trust  or  combina- 
tion alleged  may  be  established  by  proof  of  its 
general  reputation  as  such. 

Sec.  0.  Persons  out  of  the  state  may  commit 
and  be  liable  to  Indictment  and  conviction  for 
committing  any  of  the  offenses  enumerated  In 
this  art,  which  do  not  in  their  commission  nec- 
essarily require  a  personal  presence  In  this 
state,  the  object  being  to  reach  and  punish  all 
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four,  who  are  entunarated;  and  (3)  a  por- 
tion of  the  stoelcholders  and  members  of  oth- 
er corporations  and  limited  partnerships, 
twenty-five  being  enumerated,  one  of  which 
was  the  Waters-Pierce  Oil  Company.  Other 
individuals,  partnerships,  and  corporations 
[S5]  could  afterwards  'join  upon  the  request  of 
the  trustees  provided  for  by  the  agreement. 

It  was  mutoally  agreed  that  a  corporation 
should  be  formed  in  Ohio,  New  York,  Penn- 
sjrlvania,  and  New  Jersey,  or  any  existing 
corporation  could  be  used,  to  mine,  manufac- 
ture, refine,  and  deal  in  petroleum  and  all 
its  products  and  all  the  materials  used  in 
such  business,  and  transact  other  business 
collateral  thereto. 

To  the  several  corporations  thus  organ- 
ized all  the  business,  rights,  and  stock  of 
'  the  parties  to  the  agreement  were  to  be 
transferred,  and  trust  certificates  issued  in 
consideration  thereof. 


It  is  averred  that  the  object  of  the  par^ 
ties  in  entering  into  said  agreement  and 
trust  was  to  control  and  monopolize  the  pe- 
troleum industry  in  the  United  States  and 
the  several  states  thereof,  and  the  btuiness 
of  manufacturing,  refining,  selling,  and 
transporting  petroleum  and  its  products,  re- 
fined, illuminating,  and  lubricating  oils,  and 
that  they  intend^  to  and  did  create,  make, 
and  effect  a  combination  of  their  capital, 
skill,  and  acts  for  such  purposes  and  for  ths 
following  purposes,  to  wit: 

"1st.  To  create  and  carry  out  restric- 
tions in  trade  in  petroleum  and  its  products, 
refined,  illuminating,  and  lubricating  oil,  in 
the  United  States,  and  in  the  domestic  trads 
of  the  states  thereof. 

"2d.  To  increase  the  price  of  petroleum 
and  its  products,  same  being  commercial 
oommodines  and  of  prime  necessity  to  the 
people. 


persons  offending  s^Init  Its  provisions  wheth- 
er wltbln  or  without  the  state. 

Sec  10.  Each  and  every  firm,  person,  corpo- 
ration, or  aisoclatlon  of  persons  who  shall  In 
any  manner  violate  any  of  the  provisions  of 
this  set,  shall  for  each  and  every  day  that  sneh 
violation  shall  be  committed  or  continued  for- 
feit and  pay  the  som  of  |50  which  may  be  re- 
covered In  the  name  of  the  stats  of  Texas  In 
any  county  where  the  offense  Is  committed,  or 
where  either,  of  the  offenders  reside,  or  In  Tra- 
vis Coonty,  and  It  shall  be  the  duty  of  the  at- 
torney Esneral  or  the  district  or  ths  county  at- 
torney to  prosecute  for  and  recover  ths  same. 

Sec  11.  That  any  contract  or  screement  In 
violation  of  ths  provisions  of  this  act  shall  be 
absolutely  void  end  not  snforceabis  either  In 
law  or  equity. 

Sec.  12.  That  the  provisions  hereof  shall 
be  held  cumulative  of  each  other  and  of  all  oth- 
er laws  In  any  way  affecting  them  now  In  force 
In  this  state. 

8ec.  18.  The  provisions  of  this  act  shsU  not 
apply  to  agricultural  products  or  live  stock 
while  In  the  hands  of  the  producer  or  raiser. 

Approved  March  80,  1880.  Acts  of  1880,  p. 
141. 

The  Act  of  1805. 
Chapter  88.— (U.  B.  No.  404.]     An  Act  to  De- 
fine Trusts,  Provide  for  Penalties  snd  Punish- 
ment of  Corporations,   Persons,   Finns,   snd 
Associations  of  Persons  Connected  with  them, 
and  to  Promote  Free  Competition  in  ths  State 
of  Texas,  and  to  Repeal  all  Laws  aad  Parts 
of  LswB  In  Conflict  with  this  Act 
Sec.  1.  Ue  It  enacted  by  the  legislature  of 
the  state  of  Texas,  That  an  act  mtltled  "An 
Act  to  Define  Trusts  and  to  Provide  for  Penal- 
ties and  Punishment  of  Corporations,  Persons, 
Firms,  and  Associations  of  Persons  Connected 
with  them,  and  to  Promote  Free  Competition  In 
the  State  of  Texas,"  approved  March  30,  1889, 
Im  so  amended  as  to  hereafter  read  as  follows : 
Sec  1.  Thst  a  trust  Is  a  combination  of  capi- 
tal, skill,  or  acts  by  two  or  more  persons,  firms, 
corporations,    or    associations   of    persons,    or 
sither  two  or  more  of  them,  for  either,  any,  or 
all  of  ths  following  purposes: 

1.  To  create  or  carry  out  restrictions  la 
trade  (or  commerce,  or  aids  to  commerce,  or  to 
create  or  carry  out  reetrlctlons  In  the  full  and 
tree  pursuit  of  any  business  authorised  or  per- 
mitted by  the  laws  of  this  state). 

2.  To  Increase  or  reduce  the  price  of  mer- 
chandise, produce,  or  commodities. 

S.  To  prevent  competition  In  msnnfsctnrs. 
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making,  transportation,  sale,  or  purchase  of 
merchandise,  produce,  or  conmiodltles  (or  to 
prevent  competition  In  aids  to  commerce). 

4.  To  fix  at  any  standard  or  figure,  whereby 
Its  price  to  the  public  shall  be  in  any  manner 
controlled  or  established,  any  article  or  com- 
modity of  merchandise,  produce,  or  commercs 
Intended  tor  sale,  nse,  or  consumption  In  this 
sUte. 

6.  To  make  or  enter  Into  or  execute  or  carry 
out  any  contract,  obligation,  or  agreement  of 
any  kind  or  description  by  which  they  shall 
bind  or  have  bound  themselves  not  to  sell,  dis- 
pose of,  or  transport  any  article  or  commodity 
or  article  of  trade,  nse,  merchsndlse,  commerce, 
or  consumption  below  a  common  stsndard  fig- 
ure, or  by  which  they  shall  agree  In  sny  manner 
to  keep  the  price  of  such  article,  commodity,  or 
traneportatlon  at  a  fixed  or  graded  figure,  or  by 
which  they  shall  In  any  manner  establish  or 
settle  the  price  of  any  article  or  commodity  oi 
transportation  between  them  or  themselves  am) 
others  to  preclude  a  free  and  unrestricted  com- 
petition among  themselves  or  others  In  the  sale 
or  transportation  of  any  such  article  or  com- 
modity, or  by  which  they  shall  agree  to  pool, 
combine,  or  unite  any  Interest  they  may  have 
In  connection  with  the  sale  or  transportation 
of  any  such  article  or  commodity  that  its  pries 
might  In  any  manner  be  affected. 

Sec  2.  That  any  corporation  holding  a  char- 
ter under  the  laws  of  the  state  of  Texas  which 
shall  violate  any  of  the  provisions  of  this  act 
shall  thereby  forfeit  Its  charter  and  franchise, 
snd  its  corporate  existence  shall  cease  and  de- 
termine. 

Sec  8.  For  a  violation  of  any  of  the  provi- 
sions of  this  act  by  any  corporation  mentioned 
herein  It  shall  be  the  duty  of  the  attorney  gen- 
eral or  district  or  cotmty  attorney,  or  either  of 
them,  upon  his  own  motion  snd  without  leave 
or  order  of  any  court  or  Judge,  to  Institute  suit 
or  quo  warranto  proceedings  In  Travis  county, 
at  Austin,  or  st  the  county  seat  of  any  county 
In  the  state  where  such  corporation  exists,  doe* 
business,  or  may  have  a  domlcll,  for  the  forfeit 
ure  of  Its  charter  rights  and  frsnchlse  and  th« 
dissolution  of  Its  corporate  existence. 

Sec.  4.  Every  foreign  corporstlon  vlolstlng 
any  of  the  provisions  of  this  act  Is  hereby  de- 
nied the  right  and  prohibited  from  doing  any 
business  within  this  state,  and  It  shall  be  the 
duty  of  the  attorney  general  to  enforce  this 
provision  by  Injunction  or  other  proper  proceed- 
ings In  the  district  court  of  Travis  county,  In 
ths  nams  of  the  state  of  Texas. 
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"3d.  To  prevent  competition  in  the  manu- 
facture, tale,  and  purchase  of  petroleum  and 
Ita  products. 

"4th.  To  fix  at  a  standard  figure  the  price 
ot  petroleum  and  its  products,  whereby  the 
price  of  the  some  to  the  public  shtdl  be  con- 
trolled and  established,  petroleum  and  its 
products  being  commodities  of  merchandise, 
intended  for  use  and  sale  in  the  state  of 
Te.Tas  as  well  as  other  states. 

"5th.  For  the  purpose  of  agreeing,  obli- 
gating, and  binding  themselves  not  to  sell, 
dispose  of,  or  transport  petroleum  and  its 
said  products  below  a  common  standard  fig- 
ure, and  to  keep  the  price  of  petroleum  and 
its  products  at  a  fixed  or  graded  figure,  and 
establish  and  settle  the  price  of  petroleum 
(86]  and  it  products,  'between  themselves  and 
others,  and  to  preclude  a  free  and  unrei 
stricted  competition  among  themselves  and 
others  in  the  sale  of  petroleum  and  its  prod- 
ucts, and  for  the  purpose  of  pooling,  combin- 
ing, and  uniting  any  interest  they  should 
and  did  have  in  connection  with  the  sale  of 
petroleum  and  its  products,  that  the  prices 
of  same  might  be  affected." 

That  the  trustees  provided  for  in  said 
agreement  proceeded  to  execute  it,  and  are 
still  executing  it,  and  for  such  purpose  have 
divided  the  markets  of  the  United  States  in 
various  subdivisions,  and  one  of  them  is 
eomposed  of  southwestern  Missouri,  Arkan* 
sas,  Texa«,  Indian  territory,  Oklahoma  ter- 
ritory, and  a  part  of  Louisiana. 

That  the  means  employed  to  effect  the 
purpose  of  the  agreement  is  to  reduce  prices 
below  what  is  reasonable  in  order  to  destroy 
'Competition,  and  when  it  is  destroyed  raise 


them  again  above  the  market  price.  A 
member  of  the  trust  is  indemnified  againsf 
loss  by  the  combined  power  and  wealth  of 
all  of  its  parties. 

That  the  Waters-Pierce  Oil  Company  has 
become  a  party  to  said  agreement  through 
the  control  that  the  trustees  acquired  by  a 
transfer  of  stock  of  the  oil  company  to  them, 
and  that  the  company  has  taken  no  corpo- 
rate action  against  the  transfer  of  such 
stock  or  such  control,  but  has  acquiesced  in 
both,  and,  "through  its  directors,  officers, 
and  agents  conforms  its  corporate  action  to 
the  policy  fixed  by  said  nine  trustees,  .  .  . 
and  pursues  .  .  .  and  executes  the 
purposes  and  objects  of  said  trust  agreement 
above  set  out  in'  this  state." 

That  in  pursuance  of  the  policy  of  said 
agreement  it  confines  its  business  in  the  sub- 
division aforesaid :  does  not  invade  or  trans- 
act business  in  any  other;  that  no  other 
party  to  the  agreement  transacts  business 
in  the  territory  allotted  to  and  accepted  by 
the  Waters-Pierce  Oil  Company,  and  the  lat- 
ter adopts  and  pursues  the  methods  of  driv- 
ing out  and  overcoming  competition  in  the 
saie  of  oils  that  are  adopted  and  pursued 
by  the  other  members  in  the  territory  al- 
lotted to  them;  that  in  the  market  of  Tex- 
as there  is  no  competition  between  the 
Waters-Pierce  Oil  Company  and*  such  other 
parties;  and  that  b^  reason  of  the  facta 
stated  the  Waters-Pieree  Oil  Company  ha* 
monopolized  and  still  'monopolizes  the  trade  [87] 
in  petroleum  and  its  products  in  Texas,  and 
performs  the  unlawful  purpose  of  said  trust 
agreements  "in  r^erenoe  to  the  trade  in  said 


Sec  S.  That  the  provisions  of  chapter 
48,  General  Laws  of  this  state,  approved  July 
9,  1S70,  to  prescribe  the  remedj  and  regulate 
the  proceedings  by  qno  warranto,  etc.,  shall,  ex- 
cept in  so  far  as  they  may  conflict  berewltb, 
covem  and  control  tbe  proceedings  when  In- 
stituted to  forfeit  any  charter  onder  this  act 

Sec.  6.  If  any  person  shall  be  or  may  be- 
come engsged  In  any  combination  of  capital, 
akill,  or  acts  by  two  or  more  persons,  firms,  cor- 
porations, or  associations  of  persons,  or  of  eith- 
er two  or  more  of  them,  for  either,  any,  or  all 
«t  the  following  purposes : 

1.  To  create  or  carry  out  restrictions  In 
trade  or  commerce  or  aids  to  commerce,  or  to 
create  or  carry  oat  restrictions  In  the  full  and 
free  pursuit  of  any  bnslness  anthorlsed  or  per- 
mitted by  the  laws  of  this  state. 

12.  To  Increase  or  reduce  the  price  of  mer- 
«bandlae,  produce,  or  commodities. 

8.  To  prevent  competition  In  manufacture, 
making,  transportation,  sale,  or  purchase  of 
merchaiidlBe,  produce,  or  commodities,  or  to  pre- 
vent competition  In  aids  to  commerce. 

4.  To  flz  at  any  standard  or  figure  whereby 
its  price  to  the  public  shall  be  In  any  manner 
controlled  or  established  any  article  or  commod- 
ity of  merchandise,  produce,  or  commerce  In- 
tended for  sale,  use,  or  consumption  In  this 
state. 

5.  To  make  or  enter  Into  or  execute  or  carry 
out  any  contract,  obligation,  or  agreement  of 
any  kind  or  description,  by  which  they  shall 
blud  or  have  bound  themselves  not  to  sell,  dis- 
pose of,  or  transport  any  article  or  commodity, 
or  article  of  trade,  use,  merchandise,  commerce, 
or  consumption,  below  a  common  standard  fig- 
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nre,  or  by  which  they  shall  sgree  In  any  man- 
ner to  keep  the  price  of  such  article,  commodity, 
or  transportatl(«  at  a  fixed  or  gradoated  tic- 
are,  or  by  which  they  shall  In  sny  manner  ca- 
tabllsh  or  settle  the  price  of  any  article  or 
commodity  or  transportation  Iwtween  them  or 
themselves  and  others  to  preclude  a  free  and 
unrestricted  competition  among  themselves  and 
others  In  the  sale  or  transportation  of  any  such 
article  or  commodity,  or  by  which  they  shall 
agree  to  pool,  combine,  or  unite  any  Interest 
they  may  have  In  connection  with  the  sale  or 
transportation  of  any  such  article  or  commod- 
ity that  Its  prices  may  In  any  manner  be  af- 
fected, or  aid  or  advise  In  the  creation  or  carry- 
ing out  of  any  such  combination,  or  who  shall 
as  principal,  manager,  director,  agent,  servant, 
or  employee,  or  In  any  other  capacity,  knowing- 
ly carry  out  any  of  the  stipulations,  purposes, 
prices,  rates,  directions,  conditions,  or  orders 
of  each  combinations,  shall  be  punished  by  fine 
of  not  less  than  fSO  nor  more  than  fS.OOO,  and 
by  Imprisonment  In  the  penitentiary  not  less 
than  one  nor  more  than  ten  yean,  or  by  either 
such  One  or  Imprisonment.  Bach  day  during 
a  violation  of  this  provision  shall  constitute  a 
separate  offense. 

Sec.  7.  In  any  Indictment  for  an  offense 
named  In  this  act  It  Is  sulllclent  to  state  the  ef- 
fects or  purposes  of  the  trust  or  combination, 
and  that  the  accused  was  a  member  of,  acted 
with,  or  In  pursuance  of.  It,  without  giving  Its 
name  or  description,  or  how,  when,  or  where  It 
was  created. 

Sec.  8.  In  prosecutions  under  this  act  It 
shall  be  sufllclent  to  prove  that  a  trust  or  com- 
bination as  defined  herein  exists,  and  that  the 
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conmodiUes  which  axe  of  prime  importance 
and  necessity  to  the  people  of  the  state." 

That  since  the  6th  day  of  July,  1889,  the 
oil  company  has  made  contracts,  sometimes 
in  writins'  and  sometimes  verbally,  with  mer- 
chants ana  others  through  its  agents  in  this 
state,  in  consideration  of  a  small  rebate  on 
the  oil  purchased,  or  for  other  considerations 
unknown  to  the  plaintiff,  whereby  the  said 
merchants  have  contracted  not  to  buy  any 
oil  from  any  other  person,  or  corporation, 
but  will  "deal  with  and  buy  and  sell  oils  ob- 
tained from  said  defendant  company  ezclu- 
8iTe]y,"^nd  in  some  instances  agr^d  with 
said  company  not  to  sell  the  oils  so  bought 
to  anyone  buying  from  or  dealing  with  any 
other  person  or  corporation  dealmg  in  oils 
In  competition  with  the  defendant. 

The  names  of  some  of  the  persons  and  mer- 
chants are  given. 

That  about  the  year  1890  the  defendant 
company  entered  into  contracts  with  certain 
j^bers  and  merchants  of  the  city  of  Browns- 
ville, whereby  they  respectively  agreed  to 
buy  all  the  oil  needed  in  their  respective 
businesses  of  the  defendant  company  for 
various  rebates  on  the  box  or  gallon,  and 
they  were  respectively  to  sell  such  oil  to  re- 
tail dealers  at  the  invoice  price  fixed  by  the 
4X»npany,  and  various  penalties  were  agreed 
to  be  paid  to  the  company  if  oil  should  be 
purchased  from  anyone  else,  and  that  busi- 
ness was  done  under  said  contracts  until 
certain  dates  in  the  latter  part  of  December, 
1896. 

That  the  company  is  seeking  to  renew  all 
of  said  contracts,  and  is  seeking  to  carry  on 
its  business  in  said  city  under  the  same. 


That  the  Eagle  Befining  Company  is  a 
corporation  legally  incorporated  in  Ohio  for 
the  purpose  of  manufacturing,  refining, 
compounding,  und  dealing  in  ul  kinds  of 
oils,  greases,  and  petroleum  and  its  various 
products,  and  duly  obtained  a  permit  to  do 
such  business  in  the  state  of  Texas  on  the 
6th  day  of  November,  1891,  and  began  to 
transact  such  business  in  the  state  "in 
honest  and  sharp  competition  with  the 
'Waters-Pierce  Oil  Company,"  and  continued  [38] 
to  do  so  up  to  the  1 3th  day  of  October,  1894, 
when  the  two  companies  "entered  into  a  cer- 
tain combination  and  trust,"  the  exact  terms 
of  which  are  unknown  to  petitioner,  whereby 
the  oil  company  secured  the  control  of  all 
the  property,  business,  and  franchises  of  the 
Eagle  Company,  and  the  latter  agreed  to 
withdraw  from  doing  any  business  in  the 
state  in  competition  with  the  oil  company 
for  fifteen  years. 

That  since  said  date  the  oil  company  has 
been  doing  business  in  the  name  of  the  Eagle 
Company,  in  apparent,  but  not  real,  compe- 
tition with  itself,  and  that  said  contract  has 
affected  the  production  of  petroleum  and 
has  affected  also  the  sale  of  its  products. 

it  is  also  averred  that  prior  to  the  year 
1890  one  C.  W.  Robinson  was  engaged  in  the 
oil  business  in  competition  with  the  oil 
company,  and  that  some  day  in  that  year  the 
company  entered  into  an  agreement  with 
him  by  the  terms  of  which  the  company  se- 
cured the  control  and  management  of  his 
business,  although  it  is  conducted  in  his 
name;  that  by  the  terms  of  the  agreement 
he  is  to  buy  and  sell  exclusively  the  oils  of 


defendant  beloneed  to  It  or  acted  for  or  In  con- 
nection with  It,  without  proving  all  the  mem- 
twra  belonging  to  it,  or  proving  or  producing 
any  article  of  agreement  or  any  written  Instru- 
ment on  which  It  may  have  been  based,  or  that 
It  was  evidenced  by  any  written,  Inatmment  at 
alL  The  diaracter  of  the  trust  or  combination 
alleged  may  be  established  by  proof  of  its  gen- 
eral reputation  as  such. 

Sec.  9.  Persons  oat  of  the  state  may  commit 
and  be  liable  to  Indictment  and  conviction  (or 
committing  any  of  the  offenses  enumerated  In 
this  act,  which  do  not  In  tbelr  commission  nec- 
essarily reqnlre  a  personal  presence  In  this  state, 
the  object  being  to  reach  and  ponlsb  all  persons 
offending  against  Its  provisions,  whether  within 
or  witboat  tbe  state. 

Sec  10.  Bach  and  every  Arm,  person,  cor- 
poration, or  aasoetatlon  of  persons  who  nball 
In  any  manner  violate  any  of  the  provisions  of 
this  act  shall,  for  each  and  every  day  that  euch 
violation  sbaU  be  committed  or  contlnoed,  for- 
feit and  pay  the  sum  of  |60,  which  may  be  re- 
oovered  In  the  name  of  the  state  of  Texas  In  any 
«oanty  where  tbe  offense  Is  committed,  or  where 
either  of  tbe  offenders  reside,  or  In  Travis  coun- 
ty, and  It  shall  be  tbe  duty  of  the  attorney  vsn- 
eral  or  tlie  district  or  coonty  attorney  to  prose- 
ente  for  and  recover  the  same. 

Sec  11.  That  any  contract  or  agreement  In 
violation  of  tbe  provisions  of  this  act  shall  be 
absolntely  void  and  not  enforceable  either  In 
law  or  equity. 

Sec  12.  That  tbe  provisions  hereof  dukll  be 
held  enmnlativs  of  each  other  and  of  all  other 
laws  In  any  way  affecting  them  now  In  force  In 
this  state :  Provided,  this  act  shall  not  be  held 
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to  apply  to  live  stock  and  agrlcultnral  products 
In  the  hands  of  the  producer  or  raiser,  nor  shall 
It  be  onderstood  or  construed  to  prevent  the  or- 
ganization of  laborers  for  the  purpose  of  main- 
taining any  standard  of  wages. 

Sec.  18.  That  nothing  In  this  act  shall  be 
beld  or  constmed  to  affect  or  destroy  any  rights 
which  may  have  accrued,  or  to  affect  the  right 
of  the  state  to  recover  penalties,  or  to  affect 
the  right  of  the  state  to  forfeit  charters  of 
domestic  corporations  and  prohibit  foreign  cor- 
porations from  doing  business  In  this  state,  or 
affect  the  right  of  the  state  to  maintain  prose- 
cutions (or  violations  thereof,  under  any  law  o( 
this  state  relating  to  trusts,  (or  acts  hereto(ore 
done. 

Sec  14.  Any  court,  offlcer,  or  tribunal  hav- 
ing jurisdiction  ot  the  offense  dedned  In  this 
act,  or  any  district  or  county  attorney  or  grand 
jury,  may  subpoena  persons  and  compel  their  at- 
tendance as  witnesses  to  testl(y  as  to  the  viola- 
tion o(  any  o(  the  provisions  o(  tbe  (oregoing 
sectiona  Any  person  so  summoned  snd  exam- 
ined shall  not  be  liable  to  prosecution  for  any 
violation  of  said  sections  about  which  he  may 
testify  fully  and  without  reservation. 

Sec  15.  All  laws  or  parts  of  laws  m  conflict 
with  this  act  are  hereby  repealed. 

Sec.  16.  Whereas,  the  people  of  this  state 
are  without  an  adequate  remedy  against  trusts, 
therefore  an  emergency  and  imperative  public 
necessity  exists  requiring  that  the  constitution- 
al rule  which  requires  that  all  bills  shall  be 
read  on  three  several  days,  be  suspended,  and  it 
Is  so  enacted. 

Approved  April  SO,  1S08. 
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the  eompany,  and  the  agreement  is  still  in 
force. 

That  the  contraots  and  agreement*  with 
the  merchants  aforesaid  and  with  the  Eagle 
Refining  Company  and  said  Robinsqn  were 
for  the  purposes  hereinbefore  enumerated, 
and  resulted  in  effecting  such  purpoees. 

That  the  oil  eompany,  since  its  permit  to 
do  business  in  the  state,  has  abused  its 
franchises  and  priTil^fes;  has  monopolized 
the  oil  trade  in  the  state;  has  unlawfully 
entered  into  the  contract  mentioned  above, 
and  is  engaged  in  making  similar  ones;  has 
lowered  the  price  of  its  oils  against  com- 
peting oils  below  a  reasoiuU)le  and  fair 
market  price;  either  has  refused  to  sell  or 
would  sell  only  at  an  exorbitant  figure  to  any 
person  who  dealt  in  competing  oils;  has  pur- 
sued and  carried  out  a  system  of  threats  and 
intimidations  and  bribery  to  prevent  parties 
from  buying  or  selling  competing  oils;  has 
threatened  those  dealing  in  such  oils  with 
a  ruinous  reduction  of  price;  has  given  re- 
bates to  buyers  from  it  as  an  inducement  not 
to  patronize  a  competitor ;  has  offered  money 
[SO]  or  the  payment  *of  expenses  incident  there- 
to, to  get  and  induce  parties  ordering  com- 
peting oils  to  countermand  the  orders,  and 
refuse  to  take  the  same  after  contracting 
therefor.  That  this  is  the  general  course  m 
dealing  pursued  by  the  oU  company,  and 
when  competitive  oils  are  driven  out  of  the 
market  thereby  it  raises  the  price  of  oil  far 
above  the  true  and  reasonable  market  value 
of  the  same. 

That  such  course  of  dealing  has  resulted 
in  the  complete  monopolization  by  the  oil 
company  of  the  oil  trade  of  the  state, 
and  is  still  stifling  and  threatening  legiti- 
mate ooinpetition,  to  the  great  injury  of  the 
peojple  of  the  state. 

Tnat  by  reason  of  the  acts  detailed  the 
oil  company  has  forfeited  its  right  and  per- 
mit to  do  business  in  the  state. 

To  the  petition  of  the  state  the  oil  com- 
pany demurred  and  answered.  In  its  de- 
murrer it  urged  the  repugnancy  of  the  stat- 
utes of  1889  and  1896  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the 
United  States,  and  the  insufiiciency  of  the 
allegations  of  the  petition  as  a  ground  of 
forfeittire  of  its  permit  to  do  business  in  the 
state.  In  its  answer  it  denied  generally  and 
specifically  those  all^ations,  claimed  the 
permit  as  a  contract,  and  invoked  the  Consti- 
tution of  the  United  States  against  its  im- 
ptdrment  by  a  subsequent  law  of  the  state; 
claimed  to  be  engaged  in  interstate  com- 
merce, a.nd  denied  the  jurisdiction  of  the 
state  to  regulate  it. 

There  was  evidence  submitted  on  the  is- 
sues, but  the  court  instructed  the  jury  that 
the  evidence  was  not  sufiicient  to  show  that 
the  oil  company  became  a  member  of  or  ot- 
tered into  the  Standard  Oil  Trust  agree- 
ment. Also  that  the  contracts  with  tiie 
Eagle  Refining  Company  and  with  C.  W. 
Robinson  were  not  in  violation  of  the  laws 
of  the  state,  and  confined  their  consideration 
to  their  bearing  upon  the  course  of  dealing 
of  the  company  in  the  state. 

Hie  court  uso  withdrew  transactions  of 

ees 


interstate  commerce  from  the  oonslderatioa 
of  the  jury,  and  submitted  only  those  of  lo- 
cal business. 

Applying  the  faots  of  the  case  to  the  defi- 
nitions of  the  statutes,  the  court  instructed 
the  jury  as  follows: 

"Now,  if  you  find  from  the  evidence  that 
the  defendant  company,  'actins  through  its  [40] 
duly  appointed  and  authorized  agents,  en- 
tered into  and  performed  a  contract  in  the 
state  of  Texas  with  an^  of  the  puties  deal- 
ing in,  buying,  and  selling  oils,  as  named  and 
set  out  in  plaintiff's  petition,  since  July  e, 
1889,  by  the  terms  of  wh'ch  contract  it  was 
agreed  that  said  parties  were  to  buy  oil  from 
the  defendant  company  exclusively  for  a 
specified  time  and  from  no  other  source,  in 
consideration  of  rebates  allowed  them  by  de- 
fendant company,  or  for  any  other  valuable 
consideration,  or  if  you  find  that  said  com- 
pany, so  acting  through  its  duly  appointed 
and  authorized  agents  since  said  date,  made, 
entered  into,  and  carried  out  a  contract  in 
this  state  with  any  of  the  persons  named  and 
as  stated  in  plaintiff's  petition,  by  the 
terms  of  which  said  parties  bound  and  obli- 
gated themselves  for  a  valuable  considera- 
tion to  buy  all  the  oils  from  defendant  com- 
pany, and  not  to  buy  oils  from  any  other 
source  for  any  specified  time,  and  not  to  sell 
said  oils  so  bought  from  defendant  com- 
pany to  any  person  handling  or  dealing 
in  oils  in  competition  wiut  defendant 
company,  or  if  said  defendant  eompany, 
so  acting  since  said  date,  made  ana  al- 
tered into  and  carried  out  in  this  state  a 
contract  with  any  of  the  parties  as  stated 
and  named  in  plaintiff's  petition,  by  the 
terms  of  which  said  parties,  for  a  valuable 
consideration,  bound  and  obligated  them- 
selves to  said  company,  either  verbally  or 
in  writing,  to  buy  all  their  oils  exclusively 
from  defendant  company  and  from  no  oth- 
er source,  and  to  sell  said  oils  so  bought  to 
other  parties  desirins  to  purchase  the  same 
at  a  price  fixed  by  said  company's  officers  or 
agents,  and  you  further  find  that  said  sales 
of  oils  were  not  interstate  commerce,  as  that 
is  hereinafter  explained  to  you,  and  that  said 
officers  or  agents  so  acting  for  said  company 
in  making  said  contracts,  if  anr  were  so 
made,  were  acting  in  the  scope  m  their  em^ 
ployment  and  du^,  and  were  authorized  to 
make  such  contracts  by  the  governing  oflt- 
cers  of  said  company,  or  that  said  govMning 
officers,  with  a  Imowledge  that  said  con^raeta 
had  been  made,  consented  to  and  ratified  or 
carried  out  the  same  after  they  were  made, 
then  you  are  instructed  that  Uie  defendant 
would  be  guilty  of  violating  the  laws  against 
truste  of  this  state,  and  if  you  so  fiml  the 
facts  to  be  as  above  stated  you  will  return 
a  verdict  for  the  plaintiff  against  the  defend- 
ant Waters-Pierce  Oil  Company." 

'The  jury  rendered  a  verdict  against  the  [41] 
defendant  company,  but  in  favor  of  the  in- 
dividual defendants,  upon  which  the  follow- 
ing judgment  was  entered  against  the  com- 
pany: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  defendant,  the 
Waters-Pieroe  Oil  Company,  be,  and  is  here- 
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by,  denied  tbn  right  and  prohibited  from  do* 
ing  any  business  within  this  state,  and  that 
ita  permit  to  do  buBineas  within  this  state, 
heretofore  iMued  July  6,  1889,  by  the  sec- 
retary of  (tate  of  this  state,  be,  and  the 
Mm«  is  hereby,  canceled  and  held  for  naught, 
and  that  said  defendant,  the  Waters-Pierce 
Oil  Company,  its  managers,  superintoidents, 
•gents,  servants,  and  attorneys,  be,  and 
are  hereby,  perpetually  enjoined  and  re- 
strained from  doing  business  within  this 
state. 

"Nothing  herein  shall  be  construed  to  in 
any  way  afTect  or  apply  to  or  prohibit  said 
defendant's  right  to  engage  in  interstate 
commerce  within  this  state?' 

On  appeal  to  the  court  of  civil  appeals  the 
judgment  was  affirmed,  the  court  holding 
that  the  statutes  were  valid  exercises  of  the 
police  power  of  the  state.  It  also  held  that 
the  statute  of  1889  was  a  condition  of  the 
permit  of  the  Waters-Pierce  Oil  Company 
to  do  business  in  the  state.  A  rehearing 
was  denied.  A  writ  of  error  to  the  supreme 
court  of  the  state  was  denied,  and  the  case 
was  then  brought  here. 

The  assignments  of  error  express  in  va- 
rious ways  the  allq^  discriminations  of 
the  statutes  between  persons  and  classes  of 
persons,  and  the  alleged  deprivation  of  many 
persons  of  the  right  and  liberty  of  contract 
while  permitting  such  right  and  liberty  to 
others;  the  denial  to  foreign  corporations 
of  the  right  to  do  any  business  in  the  state, 
interstate  or  otherwise;  the  assumption  by 
the  state  of  the  power  to  punish  acts  done 
out  of  the  state,  and  authorizing  a  convic- 
tion of  what  are  claimed  to  be  criminal  of' 
lenses  by  a  preponderance  of  proof. 

Ufwrt.  Oeorc*  Olark,  J.  B.  Joluuwn, 
and  Jobs  O.  Jolmaoa  argued  the  cause  and 
MMar$.  John  D.  Johnson,  Oeorge  Clark,  and 
D.  C.  BoUngw  filed  a  brief  for  plaintiff  ia 
error. 

Mr.  8.  0.  T.  Dodd  also  filed  a  brief  for 
plaintiff  in  error. 

Ur.  T.  B.  Bndth  argued  the  cause  and 
filed  a  brief  for  defendant  in  error. 

Messrs.  M.  M.  Orane  and  T.  A.  FuUe?  also 
filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufilciently  appear 
in  the  opinion. 

[48]  *Mr.  Justice  MeKeaaa  delivered  the  opin- 
ion of  the  court: 

Transactions  of  interstate  commerce  were 
withdrawn  from  the  consideration  of  the 
jury  and  were  also  excepted  from  the  judg- 
ment. The  transactions  of  local  commerce 
which  were  held  by  the  state  courts,  trial 
and  appellate,  to  be  violations  of  the  stat- 
utes consisted  in  contracts  with  certain  mer- 
chants by  which  the  plaintiff  in  error  re- 
quired them  to  buy  oils  exclusively  from  it, 
"and  from  no  other  source;"  or  buy  oils  ex- 
clusively from  it  and  not  to  sell  to  any  per- 
son handling  competing  oils;  or  to  buy  ex- 
clusively from  it  and  to  sell  at  a  price  fixed 
^yit. 

The  statutes  must  be  considered  in  refer- 
ence to  these  contracts.  In  any  other  a»> 
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pect  they  are  not  subject  to  our  review  on 
this  record,  except  the  power  of  the  state 
court  to  restrict  their  r^^Iation  to  local 
commerce,  upon  which  a  contention  ie 
raised.  It  is  baaed  on  the  following  provi- 
sion: 

"Every  foreign  corporation  violating  any 
of  the  provisions  of  this  act  is  hereby  denied 
the  right  and  prohibited  from  doing  any 
business  within  this  state,  and  it  shall  be  the 
duty  of  the  attorney  general  to  enforce  this 
provision  by  injunction  or  other  proceedings 
in  the  district  court  of  Travis  county  in  the 
name  of  the  state  of  Texas." 

The  claim  is,  if  Wb  understand  it,  that  the 
statute  prohibits  all  business  of  foreign  cor- 
porations, and  hence  is  unconstitutional  as 
including  interstate  businees,  and  cannot  oe 
limited  by  judicial  construction  to  local  busi- 
ne>)s,  and  the  unconstitutional  taint  there- 
by removed.  To  sustain  the  contention, 
United  States  v.  Reese,  92  U.  S.  221,  23  L. 
ed.  5C5;  Trade  Mark  Cases,  100  U.  S.  82, 
25  L.  ed.  550;  United  States  v.  Harris,  106 
U.  S.  029,  27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601 : 
Baldtcin  v.  Franks,  120  U.  8.  878,  30  L.  cd. 
7C6,  7  Sup.  Ct.  Rep.  656,  763 ;  and  some  other 
cases,  are  cited.  They  do  not  sustain  the 
contention.  The  interpretation  of  certain 
statutes  of  the  United  States  was  involved, 
and  the  court,  finding  the  meaning  of  the 
statutes  plain,  decided  that  it  could  not  be 
changed  by  construction  even  to  save  the 
statutes  from  unconstitutionality.  This  was 
but  an  exercise  of  judicial  interpretation. 

The  courts  of  Texas  have  like  power  of  in- 
terpretation of  the  •statutes  of  Texas.  What  [43J 
they  say  the  statutes  of  that  state  mean  we 
must  accept  them  to  mean  whether  it  is  de- 
clared by  limiting  the  objects  of  their  gen- 
eral language  or  by  separating  their  provi- 
sions into  valid  and  invalid  parts.  TuUis 
V.  Lake  Erie  d  W.  B.  Co.  175  U.  8.  348,  ante, 
192,  20  Sup.  Ct.  Rep.  136;  flf«.  Louis,  I.  M. 
d  B.  R.  Co.  V.  Paul,  173  U.  S.  404,  43  L.  ed. 
746,  19  Sup.  Ct.  Rep.  419. 

We  may  return,  therefore,  to  the  proposi- 
tions which  were  submitted  to  the  Jury. 

They  have  been  broadly  discussed,  and  con- 
siderations have  been  presented  which  tran- 
scend them,  and  relato  to  grievances  which 
do  not  affect  plaintiff  in  error.  We  are  con- 
fined to  ita  grievance.  Clwk  v.  Kansa» 
City,  176  U.  8.  114,  ante,  392,  20  Sup.  Ct. 
Rep.  284;  TuUis  v.  Lake  Erie  d  W.  B.  Co. 
175  U.  S.  848,  ante,  192,  20  Sup.  Ct  Rep. 
136. 

What  ia  itT  It  ia  said  tliat  the  statutes 
of  Texas  limit  its  right  to  make  contracts 
and  take  away  the  property  or  liberty  aa- 
sured  by  the  Fourteenth  Amendment  of  the 
Constitution  of  i;he  United  States.  Beaidee, 
it  is  asserted  that  the  statutes  make  many 
discriminations  between  persons  and  classes 
of  persons,  and  able  arguments  are  built  up- 
on their  alleged  injustice  and  oppression. 
We  are  not  called  upon  to  answer  those  ar- 
guments or  to  condemn  or  vindicate  the 
statutes  on  this  record. 

The  plaintiff  in  error  is  a  foreign  corpora- 
tion, and  what  right  of  contracting  has  it 
in  the  state  of  Texas?     This  is  the  only  in- 
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quiry,  and  it  cannot  find  an  answer  in  the 
rights  of  nattiral  persons.  It  can  only  find 
an  answer  in  the  rights  of  corporations  and 
the  powers  of  the  state  over  them.  What 
those  rights  are  and  what  that  power  is  has 
often  bMn  declared  by  this  court. 

A  corporation  is  the  creature  of  the  law, 
and  none  of  its  powers  are  original.  They 
are  precisely  what  the  incorporating  act  has 
made  them,  and  can  only  be  exertml  in  the 
manner  which  that  act  authorizes.  In  oth- 
er words,  the  state  prescribes  the  purposes 
of  a  corporation  and  the  means  of  executing 
those  purposes.  Purposes  and  means  are 
within  the  state's  controL  This  is  true  as 
to  domestic  corporations.  It  has  even  a 
broader  application  to  foreign  corporations. 

Bank  of  Augusta  v.  Earl,  13  Pet.  619,  10 
L.  ed.  274,  involve  the  power  of  the  Bank 
of  Augusta,  chartered  by  the  state  of 
Geor^a,  and  invested  by  its  charter  with  a 
(44]  function  of  dealing  in  bills  of  'exchange,  to 
exercise  that  function  in  the  state  of  Ala- 
bama. In  passing  on  the  question  certain 
principles  were  declared  which  have  never 
since  been  disturbed. 

A  contract  of  the  corporation,  it  was  de- 
clared, is  the  contract  of  the  l^fal  mtity, 
and  not  of  its  individual  members.  Its 
rights  are  those  given  to  it  in  that  character, 
and  not  the  rights  which  belong  to  its  con- 
stituent citizens. 

Its  charter  confers  its  powers  and  the 
means  of  executing  them,  and  such  powers 
and  means  can  o^y  be  exercised  in  other 
states  by  the  permission  of  the  latter. 

Chief  Justice  Taney  said,  delivering  the 
opinion  of  the  court: 

"The  nature  and  character  of  a  corpora- 
tion created  by  a  statute,  and  the  extent  of 
the  powers  which  it  may  lawfully  exercise, 
have,  upon  several  occasions,  been  under 
consideration  in  this  court.  In  the  case  of 
Bead  v.  Providence  Ina.  Co.  2  Cranch,  127, 
2  L.  ed.  229,  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  court,  said: 
'Without  ascribug  to  this  body,  which  in  its 
corporate  capacity  is  the  mere  creature  of 
the  act  to  which  it  owes  its  existence,  all 
the  qualities  and  disabilities  annexed  by  the 
«onunon  law  to  ancient  institutions  of  this 
sort,  it  may  correctly  be  said  to  be  precisely 
what  the  incorporating  act  has  made  it;  to 
derive  all  its  powers  from  that  act,  and  to 
be  capable  of  exerting  its  faculties  only  in 
the  manner  in  which  that  act  authorizes. 
To  this  sotirce  of  its  being,  then,  we  must  re- 
I  cur  to  ascertain  its  powers;  and  to  deter- 

mine whether  it  can  complete  a  contract  by 
such  communications  as  are  in  this  record.' 
In  the  case  of  Dartmouth  College  v.  Wood- 
tDord,  4  Wheat.  636,  4  L.  ed.  669,  the  same 
principle  was  again  decided  by  the  court. 
'A  corporation,'  said  the  court,  'is  an  arti- 
ficial being,  invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law.  Being  a 
mere  creature  of  the  law,  it  possesses  only 
those  properties  which  the  character  of  its 
creation  confers  upon  it,  either  expressly  or 
as  incidental  to  its  very  existence.'  And  ia 
the  ease  of  Bank  of  United  States  v.  Don- 
dridge,  12  Wheat  64,  8  L.  ed.  662,  where  the 
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question  in  relation  to  the  powers  of  eocpo- 
rations  and  their  mode  of  action  were  Toy 
carefully  considered,  the  court  said:  'But 
whatever  may  be  the  implied  powers  of  ag- 
gr^ate  c<Hrporations,  *by  the  common  Uw,[4i] 
and  the  modes  by  which  those  powers  are  to 
be  carried  into  operation,  oorporationB  cre- 
ated by  statute  must  depend,  both  for  their 
powers  and  the  mode  of  ezereisiiig  them, 
upon  the  true  construction  of  the  statute  it- 
self.' " 

The  power  of  the  bank  to  deal  in  bills  of 
exchange  in  the  state  of  Alah^ma.  w«s  siie- 
tained,  but  it  was  put  upon  the  ground  that 
neither  the  policy  of  the  state  nor  its  laws 
forbade  it,  and  that  the  law  of  intematioiwl 
comity  which  prevailed  there  sustained  it. 

In  Paul  V.  Virginia,  8  Wall.  168,  19  L. 
ed.  367,  the  dependent  and  derivative  rights 
of  corporations  were  again  declared.  Bomk 
of  Augusta  v.  Earle  was  quoted  from,  and 
it  was  again  decided  that  a  corporation  ia 
the  mere  creation  of  local  law,  and  can  hare 
no  legal  existence  beyond  the  limits  of  the 
sovereignty  where  created,  and  the  recogni- 
tion of  its  existence  in  other  states  and  the 
enforcement  of  its  contracts  made  thereia 
depend  purely  upon  the  comity  of  thoee 
states. 

"Having  no  absolute  right  of  recognitioa 
in  other  states,  but  depending  fer  sueh  rec- 
ognition and  enforcement  of  its  oontraeta 
upon  their  assent,  it  follows,  as  a  matter  of 
course,  that  such  assent  may  be  granted  up- 
on such  terms  and  conditions  as  those  states 
may  think  proper  to  impose.  They  may  ex> 
elude  the  foreign  corporation  entirdy;  tbey 
may  restrict  its  business  to  particular  kh- 
caJities,  or  they  may  exaot  suw  securi^  for 
the  performance  of  its  contracts  with  th^ 
citizens  as  in  their  judgment  will  best  pro> 
mote  the  public  interest.  The  whole  matter 
rests  in  their  discretion." 

And  it  was  also  decided  that  a  sorporattoa 
did  not  have  the  rights  of  its  personal  bmb- 
bers,  and  oould  not  invoke  that  prorisioa  of 
i  2,  article  4,  of  the  Constitnuon  of  the 
United  States,  which  gave  to  the  citiaens  of 
each  state  the  privileges  and  immunities  of 
citizens  of  the  several  states.  See  also 
P«mhina  Consol.  Silver  Min.  <{  Mill.  Co.  t. 
Prnmsylvama,  126  U.  8.  181,  31  L.  ed.  660,  8 
Sup.  Ot  Rep.  737;  Duoat  v.  Okieago,  19 
Wall.  410,  19  L.  ed.  972.  And  it  has  siaet 
been  held  in  Blake  v.  UoOUtng,  172  U.  S. 
239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep.  166,  and 
in  Orient  Ins.  Co.  v.  Daggs,  172  U.  8.  667,  4$ 
L.  ed.  662,  19  Sup.  Ct.  Rep.  281,  that  tbs 
prohibitive  words  of  the  Fourteenth  Amead^ 
ment  have  no  broader  application  in  that 
respect. 

In  Blake  v.  UoOhtng,  a  Virginia  eorpor»' 
tion  was  denied  the  'right  to  participato  ap-[4t] 
on  terms  of  equally  with  Tenaesaes  eredit- 
ors  in  the  distribution  of  the  assets  of  a 
British  corporation  in  the  hands  of  a  Tm- 
nessee  court. 

In  Orient  Ins.  Co.  v.  Daggs,  the  right  ot 
the  company,  a  Conneeticut  corporation,  to 
limit  by  contract  its  liabili^  to  the  aetoal 
damages  caused  by  fire,  notwithstanding  a 
provision  in  a  statute  of  Missouri  malnng 
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the  measure  of  damages  in  oaae  of  total  loss 
the  value  of  the  property  stated  in  the  pol- 
icy,  was  denied. 

See  also  Pemtina  Oonaol.  Jfin.  <£  Hill.  Oo. 
y.  Peimaylvania,  126  U.  S.  181,  31  L.  ed. 
660,  8  Sup.  Ct.  Rep.  737. 

In  Booper  t.  California,  165  U.  8.  648,  39 
L.  ed.  297,  16  Sup.  Ct.  Rep.  207,  conditions 
upon  a  foreign  corporation  were  considered, 
and  a  statute  of  California  sustained,  mak- 
ing it  a  misdemeanor  for  a  person  in  that 
state  to  procure  insurance  for  a  resident  in 
the  state  from  an  insurance  company  not 
incorporated  under  its  laws,  and  which  had 
not  filed  a  bond  required  by  the  law  of  the 
state.  All  preceding  cases  were  cited,  and 
it  was  assumed  as  settled  "that  the  right 
of  a  foreign  corporation  to  engage  in  busi- 
ness within  a  state  other  than  that  of  its 
creation  depends  solely  upon  the  will  of 
such  other  state."  And  the  exception  to  the 
rule  was  stated  to  be  "only  cases  where  a 
oorporation  created  by  one  state  rests  its 
right  to  enter  another  and  to  engage  in  busi- 
ness therein  upon  the  Federal  nature  of  its 
business." 

This  exception  was  recognized  in  the  case 
at  bar,  and  the  business  of  the  plaintiff  jn 
error  of  a  Federal  nature  ezcludeid  from  the 
operation  of  the  judgment. 

The  pending  case  might  be  rested  on 
Booper  v.  California,  simply  as  authority, 
and  we  have  entered  upon  the  reasoning  up- 
on which  it  was  based  because  its  applica- 
tion to  the  contentions  of  the  plaintiff  in 
error  is  not  properly  estimated  in  the  argu- 
ments of  counsel. 

Nor  can  the  plaintiff  in  error  claim  an  ex- 
emption from  the  principle  on  the  ground 
that  the  permit  of  the  company  was  a  con- 
tract inviolable  against  subsequent  legisla- 
tion by  the  state.  That  contention  was  pre- 
sented to  the  court  of  eivil  appeals,  and  the 
court  properly  replied:  "After  the  act  of 
1889  went  into  effect  the  state  granted  to 
appellant  [plaintiff  in  error  here]  authority 
to  engage  in  ite  business  within  the  state  for 
[AT]  a  'period  of  ten  years.  The  act  of  1889,  a« 
well  as  that  of  1896,  provides  for  the  for- 
feiture of  the  permit  of  a  foreign  oorpora- 
tion which  may  violate  any  of  the  provisions 
of  the  statute.  .  .  .  The  action  in  force  when 
the  appellant  entered  the  state  informed  it 
that  for  a  violation  of  ite  terms  the  permit 
to  do  business  here  would  be  forfeited  This 
provision  of  the  law  was  as  much  a  part  of 
the  obligation,  and  as  binding  upon  the  ap- 
pellant, as  if  it  had  been  expressly  made 
part  of  the  permit"  [10  Tex.  Civ.  App.  10, 
44  8.  W.  945.] 

The  stetute  of  1889,  therefore,  was  a  con- 
dition upon  the  plaintiff  in  error  within  the 
power  oi  the  state  to  impose,  and  whatever 
ite  limitetions  were  upon  the  power  of  con- 
tracting, whatever  ite  discriminations  were, 
they  became  conditions  of  the  permit  and 
were  accepted  with  it. 

The  statute  wa«  not  repealed  by  the  act 
of  1806.  The  only  substantial  addition 
made  by  the  latter  was  to  exdude  from  ite 
provisions  organixations  of  laborers,  for  the 
purpose    of    maintaining    a    standard    of 
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wages.    The  court  of  eivil  appeals  said  x>( 
it: 

"If  the  clause  in  the  act  of  1806  which 
exempte  from  ite  operation  labor  organiza- 
tions for  the  purpose  of  mainteining  their 
wages  would  render  that  stetute  obnoxious 
to  the  Fourteenth  Amendment  to  the  Con- 
stitution (which  we  do  not  think  the  ease), 
the  entire  act  would  be  void,  and  could  not 
operate  as  a  repeal  of  the  former  law  of 
1880;  and  so  that  if  it  should  be  deter- 
mined that  this  latter  act  was  UBOonstitu- 
tional,  the  former  act  would  be  in  force,  / 
and  would  not  be  subject  to  the  objections 
urged  against  it,  for  the  reasons  steted  by 
us  in  passing  upon  these  objections,  and 
therefore  the  stete  could  maintain  a  case  un- 
der this  act."  [19  Tex.  Civ.  App.  18,  44  S. 
W.  945.] 

In  o^er  words,  as  to  that  act  the  situa- 
tion is  this:  It  is  either  constitutional  or 
unconstitutional.  If  it  is  constitutional, 
the  plaintiff  in  error  has  no  legal  cause  to 
complain  of  it.  If  unconstitutional,  it  does 
not  affect  the  act  of  1889,  and  that,  as  we 
have  seen,  imposes  valid  conditions  upon  the 
plaintiff  in  error,  and  their  violation  sub- 
jected its  permit  to  do  business  in  the  stete 
to  forfeiture. 

Judgment  affirmed. 

Mr.  Justice  Harlsn  dissented. 


•JONAS    GR088MAYER,    Petitioner.     [48] 

(See  S.  C.  Beporter's  ed.  48-61.) 

Uandam^u — to  compel  entry  of  judgment  hy 
default — eervice  on  local  agent  of  partner- 
ship. 

1.  A  writ  of  mandamas  mar  lie  to  compel  a 
court  to  enter  judgment  by  default,  where  It 
erroneously  declines  to  take  JorlBdlctlon  of 
tbe  case  after  sufflclent  service  on  the  defend- 
ant, wlio  does  not  appear,  except  specially  to 
contest  the  jurisdiction. 

2.  A  partnership  Is  not  one  of  the  sssoctatlons 
referred  to  In  Tex.  Kev.  Stat.  1895,  art.  122S, 
authorUlnE  service  of  process  on  any  local 
agent  of  a  "corporation,  joint-stock  company 
or  association,  or  acting  corporatloa  or  asso- 
daUon." 

[No.  4  Original.] 

Buhmitted     February     i6,    1900.    Decided 
March  i6.  1900. 

PETITION  for  writ  of  mandamus.      Do- 
nied. 
The  facte  are  steted  in  the  opinion. 
Itr.  Thomaa  H.   Olark   submitted  the 
cause  and   Mr.  Jonas   Orossmayer  filed   a 
brief  for  petitioner. 


Nora. — At  to  maniamus  to  control  inferior 
Bourt't  diforeUon — see  note  to  Ea  parte  Mor- 
gan, 28  L.  ed.  U.  S.  1S5. 

itondamtu,  when  proper  remedy  and  lohea 
not — see  note  to  United  States  e»  r«l.  Interna- 
tional Contracting  Oo.  v.  Lamont,  89  L.  ed.  U. 
8.  160. 
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Ur.  W.  W.  MaoFsrlaiid  submitted  the 
cause  for  respondent. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[48]  *JIr.  Justice  Orsy  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
to  tiie  district  judge  of  the  United  States 
for  the  eastern  district  of  Texas,  holding  the 
circuit  court  of  the  United  States  for  that 
district,  to  enter  judgment  by  default  for  the 
petitioner  in  an  action  brought  by  hiio  in 
that  court. 

The  proceedings  in  that  action,  ak  appear- 
ing by  the  petition  for  mandamus  and  by 
the  judge's  return  to  a  rule  heretofore  is- 
sued by  this  court,  were  as  follows:  The  pe- 
titioner, a  citizen  of  the  state  of  Texas,  and 
a  resident  of  Galveston  in  the  eastern  dis- 
trict of  Texas,  brought  an  action  in  that 
court  to  recover  damages  in  the  sum  of  $50,- 
000  against  Kobert  G.  Dun,  a  citizen  of  the 
state  pf  New  York,  and  Robert  D.  Douglas, 
a  citizen  of  the  state  of  New  Jersey,  alleg- 
ing that  the  defendants  carried  on  business 
in  tliat  district  and  throughout  the  United 
States,  as  an.  association  under  the  name  of 
[40]  R.  O.  Dun  k  Company,  *and  praying  for  a 
summons  to  said  R.  G.  Dun  &  Company,  to 
be  served  upon  John  Fowler,  alleged  to  be 
•  resident  of  Galveston  and  the  local  agent 
of  said  R.  G.  Dun  &  Company.  A  summons 
was  issued  accordingly,  and  the  marshal  re- 
turned that  he  had  served  it  upon  Fowler  as 
such  local  agent.  The  defendants  having 
filed  no  plea,  answer,  or  demurrer  in  the  ac- 
tion, the  plaintiff  moved  for  a  judgment  by 
default.  The  defendants  then,  appearing 
specially  for  the  purpose,  filed  a  plea  to  the 
jurisdiction  of  the  court,  because  the  defend- 
ants were  not  and  never  had  been  a  corpora- 
tion, but  were  private  individuals,  citizens 
of  the  states  of  New  York  and  New  Jersey 
respectively,  and  not  of  the  state  of  Texas; 
and  in  support  of  this  plea  filed  an  affidavit 
of  Fowler  to  the  truth  of  the  facts  therein 
stated.  And  the  court  thereupon  entered 
the  following  order:  "On  this  day  came  the 
plaintiff,  bj[  his  attorney,  and  moved  the 
court  that  judgment  by  default  be  entered 
against  the  defendant  herein  for  the  want  of 
an  appearance  or  answer,  as  required  by  law ; 
and  the  said  motion  having  been  heard  and 
argued  before  the  court,  and  the  court  being 
sufficiently  advised,  it  is  considered  and  or- 
dered by  the  court  that  the  said  motion  be 
denied." 

Two  objections  are  made  to  the  issue  of  a 
writ  of  mandamus:  (1st)  That,  if  the  de- 
cision of  the  circuit  court  was  erroneous,  the 
remedy  was  by  writ  of  error,  and  not  by 
mandamus;  (2d)  that  the  circuit  court  had 
no  jurisdiction  of  the  action,  for  want  of 
due  service  upon  the  defendants. 

The  objection  to  the  form  of  remedy  can- 
not be  sustained.  A  writ  of  mandamus,  in- 
deed, cannot  be  used  to  perform  the  office  of 
an  appeal  or  writ  of  error,  to  review  the  ju- 
dicial action  of  an  inferior  court.  A  final 
judgment  of  the  circuit  court  of  the  United 
States  for  the  defendant  upon  a  plea  to  the 
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jurisdiction  cannot,  therefore,  be  reviewed  by 
writ  of  mandamus.  But  if  the  court,  after 
sufficient  aerrioe  on  the  defendant,  errone- 
ously declines  to  take  jurisdiction  of  the  case 
or  to  enter  judgment  therein,  a  writ  of  man- 
damus lies  to  compel  it  to  proceed  to  a  de-  . 
termination  of  the  case,  except  where  the  au- 
thority to  issue  a  writ  of  mandamus  has 
been  taken  away  by  statute.  Bx  parte  Sehol- 
lenberger,  96  U.  8.  360,  24  L.  ed.  853;  Re 
Pennsylvania  Co.  137  U.  S.  451-463, 34  L.  ed. 
738,  739,  11  Sup.  Ct.  Rep.  141;  American 
Conatr.  Co.  v.  Jackaonville.T.dK.W.  R.'Co.  [fM\ 
148  U.  S.  372,  379,  37  L.  ed.  480,  489,  13  Sup. 
Ct.  Rep.  758 ;  Re  Hohorst,  150  U.  S.  053,  064, 
37  L.  ed.  1211,  1215,  14  Sup.  Ct  Rep.  221. 
In  Ooldey  v.  Homing  News,  156  U.  S.  518, 
30  L.  ed.  517,  16  Sup.  Ct.  Rep.  560,  cited  for 
the  respondent,  which  was  brought  to  this 
court  by  writ  of  error,  the  circuit  court  had 
entered  a  final  jud^ent  in  favor  of  the  de- 
fendant, setting  aside  the  summons,  and  re- 
lieving the  defendant  from  appearing  to  an- 
swer the  complaint.  But  in  the  case  now 
before  us  that  court  has  done  no  more  than 
to  decline  to  enter  a  judgment  in  favor  of 
the  plaintiff.  The  plaintiff  could  not  sue  out 
a  writ  of  error  before  a  final  judgment  had 
been  entered  against  him;  and  he  could  not 
compel  the  circuit  court  to  proceed  to  final 
judgment,  otherwise  than  by  a  writ  of  man- 
damus. 

But  the  circuit  court  rightly  held  that  it 
had  no  jurisdiction  to  enter  judgment 
against  the  defendants,  because  there  had 
bMn  no  lavrful  service  of  the  summons  upon 
them.  It  appears  by  the  record,  and  is  not 
now  denied  by  the  petitioner,  tJiat  the  de- 
fendants were  a  partnership.  In  the  absence 
of  local  statute,  no  valid  judgment  can  be 
rendered  against  the  members  of  a  partner- 
ship without  service  upon  them.  D'Arey  t. 
Ketohum,  11  Uow.  165,  13  L.  ed.  648.  The 
Revised  Statutes  of  Texas  of  1805  oontain 
the  following  provisions : 

"Art.  1223.  In  any  suit  aginst  a  foreign 
private  or  public  corporation,  joint-stock 
company  or  association,  or  acting  corpora- 
tion or  association,  citation  or  other  process 
may  be  served  on  the  president,  vice  presi- 
dent, secretary,  or  treasurer,  or  general  man- 
ager, or  upon  any 'local  agent  within  this 
state,  of  such  corporation,  joint-stodc  com- 
pany, or  association,  or  acting  corporation  or 
association. 

"Art.  1224.  In  suits  against  partners,  the 
citation  may  be  served  upon  one  of  the  flm, 
and  such  service  shall  be  sufficient  to  au- 
thorize a  judgment  against  the  firm  and 
against  the  partner  actually  served." 

It  is  argued,  in  behalf  of  the  petitioner, 
that  the  defendants  in  this  case  were  an  "as- 
sociation," within  the  meaning  of  article 
1223  of  these  statutes,  and  therefore  service 
on  their  local  agent  within  the  state  was 
sufficient.  But  upon  reading  that  article  in 
connection  with  article  1224,  which  immedi- 
ately follows  it,  it  is  manifest  that  the  words 
in  the  former  section,  "corporation,  .'joint-  [Bl] 
stock  company  or  association,  or  acting  eor- 
poration  or  association,"  were  not  intended 
to  include  partnerships;  and  that  the  mode 
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of  service  in  actions  against  partnerships 
was  regulated  by  the  latter  section,  which 
requires  service  in  such  actions  to  be  made 
npon  one  of  the  firm.  As  no  such  service 
had  been  made  in  the  case  before  us,  the  cir- 
cuit court  had  no  jurisdiction  to  entertain 
the  action  or  to  render  judgment  against  the 
defendants. 

Writ  of  mandamua  denied. 


VARMERS'  LOAN  ft  TRUST  COMPAKT, 
Plff.  in  Err., 

V. 

X,AKV  STREET  ELEVATED  RAILROAD 
COMPANY,  American  Trust  &  Savings 
Bank,  and  Northern  Trust  Company. 

(Bee  8.  C.  Reporter's  ed.  51-62.) 

Oowrtt — priority  of  furiadiotion — filing  hill 
and  issuing  summons,  not  yet  served. 

1.  The  flllDff  of  a  bill  for  foreclosure  of  a 
mortgage  In  a  Federa)  court,  and  the  Issuing 
of  a  subpoena  in  the  salt,  give  jurisdiction  as 
against  an  action  sabsequentlj  commenced  In 
a  state  court  by  a  summons  which  was  served 
before  service  of  tbe  writ  of  subpoena  .Issued 
bjr  the  Federal  court. 

3.  An  Injunction  against  proceeding  to  fore- 
close a  mortgage  in  a  Federal  court  which 
has  flrst  acquired  jurisdiction  over  the  prop- 
erty cannot  be  granted  by  a  state  court  In 
which  suit  Is  brought  for  removal  of  tbe  trus- 
tee. 


[Na  108.] 

Argued  January  19,  1900. 
Z6, 1900. 


Decided  Uaroh 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  niinois  to  reviev  a  judgment  af- 
flrmine  a  decree  for  an  injunction  against 
proceedings  in  a  Federal  court    Reversed. 
See  same  case  below  173  IlL  449,  61  N.  E. 
65. 

Statement  by  Mr.  Justice  SUraas 
The  Lake  Street  Elevated  Railroad  Com- 
pany was  incorporated  under  the  laws  of  the 
State  of  Illinois  in  the  month  of  August, 
1892,  with  a  capital  stock  of  $5,000,000, 
which  was  increased  in  the  month  of  April, 
15S]  1893,  to  $10,000,000,  *oonsi8ting  of  100,000 
shares  of  the  par  value  of  $100  each. 

On  AprU  7,  1893,  the  company  made  and 
delivered  a  certain  mortgage  or  trust  deed  to 
the  American  Trust  ft  Savings  Bank,  a  cor- 
poration of  the  state  of  Illinois,  and  to  the 


NoTB. — At  to  tnterferenoe  tiHth  other  courts; 
comiiv — see  note  to  Carson  v.  Dunham  (Mass.) 
8  L.  R.  A.  208. 

As  to  ichen  eadmstve  furisMotton  flrst  at- 
taches— see  note  to  Tefft  v.  Sternberg  (C.  C. 
W.  D.  S.  D.  Oa.)  6  L.  R.  A.  221. 

As  to  furtsHotion  as  affected  bu  possession  of 
the  subfeet-tnatter — see  note  to  Adams  v.  Mer- 
cantile Trust    Co.  16  C.  C.  A.  0. 

As  to  furtsMetton  of  Federal  courts  in  mort- 
gage foreclosure — see  note  to  Seattle,  L.  8.  A 
B.  R.  Co.  V.  Union  Trust  Co.  24  C.  C.  A.  638. 
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Farmers'  Loau  ft  Trxidt  Company,  a  corpo- 
ration of  the  state  of  New  York,  as  trustees, 
to  secure  the  payment  of  bonds  in  the  aggre- 
gate amount  of  $6,600,000.  The  said  trust 
companies  duly  accepted  said  trust,  and  the 
mortgage  was  afterwards,  on  May  6,  1893. 
recorded  in  tbe  recorder's  office  of  Q>ok 
county,  Illinois.  The  amount  and  number 
of  said  bonds  were  afterwards,  in  pursuance 
of  provisions  contained  in  the  mortgage,  in- 
creased to  7,574  bonds  of  the  par  value  of  $1,- 
000  each,  making  the  total  mortgage  indebt- 
edness $7,574,000.  The  mortgage  contained 
the  usual  provisions  authorizing  the  trus- 
tees, in  case  of  default  in  payment  of  the  in- 
terest coupons  for  a  period  of  six  months,  to 
declare  the  entire  principal  debt  to  have  be- 
come due  and  payable,  and  to  proceed  by 
foreclosure  or  otherwise  to  enforce  the  terms 
of  the  mortgage. 

On  January  30,  1890,  at  ten  o'clock  and 
thirty-five  minutes  a.  m.,  the  Farmers'  Loan 
*  Trust  Company,  as  a  corporation  of  the 
state  of  New  S'ork,  filed  in  the  circuit  court 
of  the  United  States  for  the  northern  district 
of  Illinois  a  bill  of  complaint  against  the 
Lake  Street  Elevated  Railroad  Company,  the 
Union  Elevated  Railroad  Company,  the 
Northwestern  Elevated  Railroad  Company, 
the  West  Chicago  Street  Railroad  (Company, 
and  the  American  Trust  and  Savings  Bank, 
all  corporations  organized  under  the  laws  of 
the  state  of  Illinois. 

The  bill  alleged  that  default  had  been 
made  by  the  Lake  Street  Elevated  Company 
in  the  payment  of  all  interest  coupons  pay- 
able on  the  Ist  day  of  July,  1895,  and  on  the 
1st  day  of  January,  1896;  that  the  I^nke 
Street  Elevated  Railroad  (Company  had  be- 
come insolvent,  and  was  unable  to  pay  its 
debts  and  obligations;  that  a  foreclosure 
suit  was  necessary,  and  pending  the  proceed- 
ing that  it  was  expedient  and  necessary  to 
have  a  receiver  appointed.  The  bill  further 
alleged  'that  the  Union  Elevated  Railroad  [B3] 
Company,  the  West  Chicago  Street  Railroad 
Ompany,  and  the  Northwestern  Elevated 
Railroad  Company  claimed  to  have  acquired 
some  interest,  by  lease  or  otherwise,  in  the 
mortgaged  property,  and  that  the  American 
Trust  &  Savings  Bank,  named  as  cotrustee  in 
the  mortgage,  had  been  requested  to  join 
with  it  as  complainant  in  the  bill  of  foreclos- 
ure, but  had  declined  and  refused  so  to  do  or 
to  take  any  action  in  the  premises,  and  was 
therefore  made  a  party  defendant.  A  sub- 
poena was  thereupon  issued  directed  to  the 
several  defendants,  commanding  them  to  ap- 
pear and  answer  on  the  flrst  Monday  of 
March  next  thereafter. 

On  the  same  day,  January  30,  1896,  short- 
ly after  the  said  bill  had  been  filed  and  pro- 
cess had  issued,  the  Lake  Street  Elevated 
Railroad  Company  filed  in  the  superior  court 
of  C!ook  Ck>unty,  state  of  Illinois,  a  bill  of 
complaint  against  the  Farmers'  Loan  ft  Trust 
C<Hnpany,  the  American  Trust  ft  Savings 
Bank,  and  the  Northern  Trust  Company. 

The  bill,  after  setting  forth  the  facts  at- 
tending the  issue  of  the  mortgage,  alleged 
that  at  the  time  said  mortgage  was  executed 
and  delivered  the  Farmers'  Loan  ft  Trust 
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Company,  being  a  corporation  under  the 
law*  of  the  state  of  New  York,  had  not,  and 
had  not  since,  complied  with  iiie  laws  of  the 
state  of  niinois,  which  required  a  deposit 
with  the  auditor  of  public  accounts  for  the 
benefit  of  the  creditors  of  said  company  of 
the  sum  of  $200,000  in  stocks  of  the  United 
States  or  municipal  bonds  of  the  state  of  Illi- 
nois, or  in  mortgages  on  improved  and  pro- 
ductive real  estate  of  such  state,  being  first 
liens  thereon,  and  the  real  estate  being 
worth  at  least  twice  the  amount  loaned 
thereon;  that,  at  the  time  of  the  execution 
and  delivery  and  acceptance  of  said  trust  un- 
der said  mortgage,  the  iiake  Street  Company, 
the  complainant,  did  not  know  that  the  Farm- 
ers' Loan  &  Trust  Company  had  not  com- 
plied with  tlie  laws  of  the  state  of  Illinois; 
and  that  since  the  acceptance  of  said  trust 
the  Farmers' Loan 4  Trust  Company  had  been 
doing  business  in  the  state  of  Illinois,  and 
had  appointed  one  William  Burry  as  its  agent 
to  enforce  compliance  by  the  Lake  Street  Ele- 
[54]  vated  Company  with  the  trusts  reposed  *in 
the  Fanners'  Loan  &  Trust  Company,  under 
said  mortgage  or  deed  of  trust,  and  that  said 
Burry,  as  such  agent,  had  acted  and  still 
was  acting  by  virtue  of  the  authority  claimed 
to  be  vested  in  the  Farmers'  Loan  &,  Trust 
Company  under  said  mortgage. 

This  bill  further  alleged  that  the  Lake 
Street  Elevated  Railroad  Company  had  been 
unable  to  earn  sufficient  money  in  operating 
its  railroad  to  pay  the  interest  upon  the 
bonded  indebtedness  secured  by  ute  said 
mortgage  or  deed  of  trust;  that,  notwith- 
standing such  fact,  one  William  Ziegler,  of 
New  York  city,  conspiring  and  confederating 
with  various  persons,  and  altogether  r^re- 
senting  610  bonds  of  the  total  issue  of  7,574 
bonds,  made  a  demand  upon  the  Farmers' 
Loan  &  Trust  Company  and  the  American 
Trust  &  Savings  Bank  that  they  proceed  to 
foreclose  said  mortgage,  and  take  possession 
under  and  by  virtue  of  the  powers  contained 
in  said  morl^ge  and  the  authority  vested  in 
said  trustees,  or  to  file  a  bill  to  foreclose 
such  mortgage;  that  the  complainant,  the 
Lake  Street  Klevated  Railroad  Company, 
filed  on  December  30,  1 896,  a  bill  in  the  cir- 
cuit court  of  Cook  county,  Illinois,  against 
said  William  Ziegler  and  others,  seeking  to 
enjoin  them,  and  each  of  them,  and  the  Farm- 
ers' liMtn'ft  Trust  Company  and  the  Amer- 
ican Trust  &  Savings  Bank,  from  instituting 
any  proceedings  to  foreclose  said  mortgage, 
and,  for  reasons  set  forth,  an  injunction  im- 
mediately and  without  notice  was  prayed 
for. 

It  appears  that  such  an  injunction  was  is- 
sued, but  that  subsequently  said  cause  was, 
on  petition  of  Ziegler  and  other  bondholders, 
removed  into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois. 

The  bill  In  the  present  eaae  proceeded  to 
allege  that  no  other  persons  than  Ziegler  and 
those  associated  with  him  as  holders  of  the 
610  bonds  were  asking  or  demanding  of  the 
Farmers'  Loan  k  Trust  Company  any  action 
or  proceeding,  but  notwithstanding  it  pro- 
posed and  would  file  a  bUl  to  forMlose  the 
■aid  mortgage  for  failure  to  pay  the  inter- 
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est  upon  the  bonded  indebtedneee;  that  tte 
holders  of  6,674  bonds,  issued  under  saii 
mortgage,  bad  requested  the  tmsteee  to  take 
no  action  whatsoever  under  said  mortgage 
or  trust  deed  with  reference  to  the 'failure  of  [H] 
said  company  to  provide  for  or  pay  the  in- 
terest due  July  1, 1896,  and  January  1, 1898; 
that  the  American  Trust  ft  Savings  Bank, 
in  compliance  with  said  request,  declined  and 
refused  on  January  28,  1896,  to  join  with  the 
Farmers'  Loan  &  Truet  C<nnpany  in  any  pro- 
ceedings whatsoever  to  enforce  the  iKt)vi- 
sions  or  conditions  of  said  mortgage  on  ae- 
count  of  the  failure  of  the  company  to  pay 
said  interest. 

The  bill  further  allied  that  it  was  the 
wish  of  the  holders  of  over  6,500  of  said 
bonds  that  the  Farmers'  Loan  &  Trust  Com- 
pany should  be  removed  from  its  position  as 
trustee  under  said  mortgage,  first,  for  fail- 
ure to  comply  with  the  laws  of  the  state  of 
Illinois,  and,  second,  for  assuming  to  act  or 
take  proceedings  under  said  mortgage,  con- 
trary to  the  request  of  the  holders  of  a  ma- 
jority of  the  bonds  issued  under  said  mort- 
gage. Thereupon  the  bill  proceeded  to  pray 
that  a  new  trustee  should  be  appointed  by 
the  court  to  act,  under  and  by  virtue  of  said 
mortgage,  in  place  and  stead  of  the  Farmers' 
Loan  &,  Trust  Company;  that  an  injunction 
pendente  lite  should  be  issued,  restraining 
and  enjoining  said  the  Farmers'  Loan  « 
Trust  Company  iiom  taking  any  proceedings 
or  bringing  or  prosecuting  suit  or  suita, 
or  acting  in  any  manner  whatsoever  under 
and  by  virtue  of  the  terms,  provisions,  and 
conditions  of  said  mortgage  or  deed  of  trust, 
and  that,  npon  final  hearing,  said  injimctimi 
should  be  made  perpetual;  and  for  othM 
and  further  relief.  A  writ  of  injunction  was 
forthwith  issued  and  served. 

On  January  31,  1896,  the  Farmers'  Loan  & 
Trust  Company  filed,  in  the  superior  court  of 
Cook  county,  its  petition  to  remove  said 
cause  into  the  circuit  court  of  the  United 
States.  The  petition  alleged  that  the  Farm- 
ers' Loan  A  Trust  Company  was  a  corpo- 
ration organized  under  the  laws  of  the  state 
of  New  York,  and  a  citizen  thereof;  that  the 
Lake  Street  Elevated  Railroad  Company,  the 
American  Trust  ft  Savings  Bank  and  the 
Northern  Trust  Cmnpany  were  corporations 
or^nized  under  the  laws  of  the  state  of  Illi- 
nois,, and  citizens  thereof;  that  in  said  cause 
there  were  eontroversies  between  citizens  of 
different  states,  which  controversies  could  be 
fully  determined  aa  between  them,  and  that 
said  controversies  were  between  the  peti- 
tioner on  the  one  part,  and  the  Lake  Street 
Elevated  Railroad  Company  on  the  other, 
and  were  as  follows: 

*I.  A  controversy  concerning  the  right  of  [M] 
the  petitioner  to  act  as  trustee  under  the 
mortgage.  8.  A  oontrorersy  ooneeming  the 
removal  of  the  petitioner  as  truatee  under 
said  mortgage.  8.  A  controversy  oonoeming 
the  enjoining  of  the  petitioner  from  talcing 
any  proceedings  or  bringing  or  prosecuting 
any  suits,  or  acting  under  and  t^  virtue  of 
the  terms,  provisions,  and  oondinons  of  the 
mortgage. 

The  petition  further  alleged  that  if  the 
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controversy  in  the  cause  was  one  and  insep- 
arable, tlien  such  controversy  was  wholly  be- 
tween citizens  of  different  states,  and  could 
be  fully  determined  between  them,  and  that 
said  controversy  was  between  the  petitioner 
on  the  one  part  and  the  Lake  Street  Elevated 
Railroad  Oompany  on  the  other  part,  and 
that  said  other  defendants,  the  American 
Trust  St  Savings  Bank  and  the  Northern 
Trust  Company,  were  not  proper  or  neces- 
sary parties  in  the  cause. 

The  petition  further  alleged  that  on  Janu- 
ary 30,  1896,  it  had  exhibited  in  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Illinois  its  hill  in  chancery  for  a 
foreclosure  of  said  mortgage,  and  in  doing  so 
was  acting  under  and  by  virtue  of  the  terms, 
provisions,  and  conditions  of  said  mortgage; 
that  its  said  bill  of  complaint  was  filed  prior 
to  the  commencement  of  this  suit  or  of  any 
notice  thereof  to  the  petitioner,  or  of  any  no- 
tice to  the  petitioner  of  the  temporary  in- 
junction issued  in  this  cause,  and  that  the 
suit  so  commenced  by  the  petitioner  is  still 
pending  and  undetermined;  that  the  bring- 
ing of  this  suit  and  the  issuing  of  said  in- 
junction tends  to  obstruct  and  impede  the 
administration  and  jurisdiction  of  the  said 
circuit  court  of  the  United  States  in  the  suit 
so  commenced  by  the  petitioner  in  said  cir- 
cuit court  of  the  United  States,  and  inter- 
feres with  the  property  thereby  brought  into 
■aid  circuit  court,  and  that  there  is  there- 
fore involved  in  this  suit  a  controversy  aris- 
ing under  and  by  virtue  of  the  laws  of  the 
United  States,  which  controversy  affects  the 
jurisdiction  of  said  circuit  court  of  the 
United  States  in  said  cause  so  commenced 
therein  by  the  petitioner. 

The  petition  made  profert  of  a  bond  in  the 
penal  sum  of  $600,  conditional  for  the  enter- 
ISTJing  in  the  circuit 'court  of  the  United  States, 
on  the  first  day  of  its  next  session,  a  copy 
of  the  record  in  this  suit,  and  for  paying  all 
oosts  that  might  be  awarded  if  said  circuit 
court  of  the  United  States  should  hold  that 
this  suit  was  wrongfully  or  improperly  re- 
moved thereto. 

The  petitioner  thereupon  prayed  the  court 
to  proceed  no  further  in  the  cause,  except  to 
miuce  an  order  of  removal,  as  required  by 
law,  and  to  accept  said  surety  and  bond,  and 
to  cause  the  record  therein  to  be  removed  to 
said  circuit  court  of  the  United  States,  ac- 
cording to  the  statute  in  such  case  made 
and  provided. 

The  superior  court  of  Cook  county  having 
denied  the  removal  thereafter,  on  February 
4,  1896,  the  Farmers'  Loan  k  Trust  Com- 
pany procured  an  order  from  the  circuit 
court  of  the  United  States  giving  leave  to 
file  a  transcript  of  the  record  of  t^is  suit  in 
the  United  States  court,  whereupon,  on  that 
day,  such  transcript  of  record  was  filed  and 
the  cause  was  dodceted. 

Thereafter  motions  were  severally  made  by 
the  Lake  Street  Elevated  Railroad  Company, 
the  Northern  Tmst  Company,  and  the  Amer- 
ican Trust  &  Savings  Bank,  in  the  circuit 
court  of  the  United  States,  for  an  order  re- 
manding the  cause  to  the  superior  court  of 
Cook  county.  These  motions  were  acoompa- 
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nied  by  statements  denying,  among  other 
things,  that  the  suit  involved  controversies 
between  citizens  of  different  states,  and  al- 
leging that  the  bond  filed  by  the  petitioner 
was  insufficient  in  that  said  bond  was  not 
signed  by  the  petitioning  company,  but  by 
sureties  only. 

On  March  16,  1896,  after  argimient,  the 
circuit  court  of  the  United  States  overruled 
and  denied  the  motions  to  remand. 

In  February,  1896,  the  American  Trust  & 
Savings  Bank,  and  on  April  24,  1896,  the 
Lake  Street  Elevated  Railroad  Company, 
filed,  in  the  circuit  court  of  the  United 
States,  demurrers  to  the  bill  of  foreclosure. 
On  April  21,  1896,  the  circuit  court,  on  mo- 
tion and  after  argiunent,  set  aside  the  ex 
parte  injunction  Uiat  had  been  entered  by 
the  state  court,  after  the  bill  of  foreclosure 
had  been  filed  in  the  Federal  court;  and 
thereupon  an  appeal  was  taken  from  this 
order  setting  aside  the  Injunction  to  the 
circuit  court  of  appeals  of  the. seventh  cir- 
cuit, which  appeal  'was,  on  January  9, 1897,  [59J 
overruled  and  dismissed.  46  U.  S.  App. 
630,  77  Fed.  Rep.  769,  23  C.  C.  A.  448. 

On  llarch  18,  1806,  a  motion  was  made  in 
the  state  court  to  attach  for  contempt  the 
attorney  of  the  Farmers'  Loan  &  Trust  Com- 
pany in  disobeying  the  ex  parte  injunctional 
order.  Thereupon  the  Farmers'  Loan  & 
Trust  Company  entered  a  special  appearance 
in  the  state  court,  and  moved  to  quash  the 
service  in  the  case :  and  on  the  same  day,  on 
a  motion  by  the  counsel  of  the  Lake  Street 
Elevated  Company,  the  court  entered  an  or- 
der finding  that  it  had  jurisdiction  of  the 
parties  and  the  subject-matter,  and  ordering 
that  the  special  appearance  and  motion  by 
the  Farmers'  Loan  4  Trust  Company  should 
be  stricken  from  the  files  as  having  been  im- 
properly and  improvidently  filed.  The  Farm- 
ers' Loan  &  Trust  Company  then  applied 
for  leave  to  enter  a  general  appearance  and 
for  time  to  answer.  Leave  so  to  do  was 
granted  by  the  court,  on  condition  that  the 
answer  be  on  or  before  March  25,  1896.  Upon 
the  coming  in  of  the  answer  on  that  day  the 
court  appointed  May  8,  1896,  for  a  final  hear- 
ing. The  Farmers'  Loan  &  Trust  Company 
had  leave  to  file  an  amended  answer,  in 
which,  besides  denying  the  several  charges 
made  against  it  in  the  bill,  it  was  alleged 
that  the  state  court  did  not  have  jurisdic- 
tion; that  the  case  had  been  removed  to  the 
circuit  court  of  the  United  States,  and  that, 
by  reason  of  the  action  of  that  court  in  re- 
fusing, on  motion  by  the  Lake  Street  Elevat- 
ed Railroad  Company,  to  remand,  the  state 
court  could  not  procetd  with  the  case. 

On  May  28,  1896,  the  state  court  made  its 
findings  in  favor  of  the  Lake  Street  Elevated 
Railroad  Company,  the  complainant,  and  on 
June  4,  1896,  entered  a  final  decree  in  the 
case. 

By  this  decree  it  was  decreed  that  tho 
Farmers'  Loan  ft  Trust  Company  Aould  be 
and  was  removed  from. its  position  as  trus- 
tee, and  it  was  further  ordered  that  "the  said 
defendant,  the  Farmers'  Loan  k  Trust  Com- 
pany, and  its  attorneys,  solicitors,  officers, 
agents,  and  servants,  and  each  and  every  of 
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them,  be,  and  they  hereby  are,  perpetually 
enjoined  and  restrained  from  taking  any  pro- 
ceedings, or  bringing  or  prosecuting  any  suit 
or  suite,  to  foreclose  said  mortgage  or  trust 
deed  from  said  c<nnplainant  to  said  Ameri- 
[59]  can  Trust  &  Savings  'Bank  and  said  Farm- 
ers' Loan  &  Trust  Company,  or  acting  in  any 
manner  whatsoever  under  and  by  virtue  of 
the  terms,  provisions,  and  conditions  of  said 
mortgage  or  trust  deed." 

It  was  further  ordered  that  the  American 
Trust  A  Savings  Bank,  should,  by  an  instru- 
ment in  writing,  appoint  a  trustee  in  place 
of  the  Farmers'  Loan  &,  Trust  Company, 
and  that  the  Farmers'  Loan  &,  Trust  Com- 
pany should  execute  an  instrument  of  trans- 
fer to  vest  in  such  new  trustee  "all  the  prop- 
erty, privileges,  and  rights"  of  the  said 
Farmers'  Loan  &  Trust  Company  under  said 
trust  deed. 

In  October,  1896,  an  appeal  from  this  de- 
cree was  taken  to  the  appellate  court  for  the 
flrst  district,  of  Illinois,  and  on  February  9, 
1897,  that  court  affirmed  the  decree  of  the 
trial  court.    68  111.  App.  669. 

On  appeal  to  the  supreme  court  of  the 
state  the  decree  of  the  appellate  court  was 
affirmed  on  June  7,  1898.  173  III.  449,  61  N. 
E.  65. 

It  was  held  by  the  state  courts  that  the 
case  was  not  properly  removed  to  the  circuit 
court  of  the  United  States  for  the  reason 
that  the  bond  filed  with  the  petition  for  re- 
moval was  not  signed  by  the  Farmers'  Loan 
&  Trust  Company,  the  petitioner,  but  only 
by  the  sureties.  Those  courts  likewise  held 
that  the  Farmers'  Loan  &  Trust  Company 
was  properly  removed  as  trustee  because  of 
its  noncompliance  with  the  provision  of  the 
state  statute,  requiring  foreign  trust  compa- 
nies to  make  a  deposit  of  securities  with  the 
state  auditor. 

On  July  7,  1898,  a  writ  of  error  from  this 
court  to  the  supreme  court  of  Illinois  was  al- 
lowed. 

Ur.  John  J.  Herrlck  and  William 
Bnrry  argued  the  cause  and,  with  Mr.  Her- 
hert  B.  Turner,  filed  a  brief  for  plaintiff  in 
error: 

As  between  courts  of  concurrent  jurisdic- 
tion, the  court  that  first  obtains  possession 
of  the  controversy  or  of  the  property  in  dis- 
pute miut  be  allowed  to  dispose  of  it  with- 
out interference  or  interruption  from  the  co- 
ordinate courts. 

Riggs  y.  Johnson  County,  6  Wall.  196,  sub 
nom.  tlnited  States  em  rel.  Riggs  v.  Johnson 
County  Supers.  18  L.  ed.  776. 

It  is  a  well-recognized  doctrine  that  the 
state  courts  cannot  enjoin  proceedings  in  the 
courts  of  the  United  States,  nor  the  latter 
proceedings  in  the  state  courts. 

Looan  v.  Lucas,  59  111.  238;  Ueidritter  v. 
Elizabeth  Oil-Cloth  Co.  112  U.  S.  305,  28  L. 
ed,  733,  6  Sup.  Ct.  Bep.  135;  Mail  v.  Mav- 
tooll,  107  HI.  661;  Mason  v.  Piggott,  11  HI. 
88;  Munaon  v.  Barroun,  34  111.  422,  86  Am. 
Dee.  31S;  2  Story,  Kq.  Jur.  S  900. 

Mr.  Olaxeaee  A.  Kjalclit  argued  the 
cause  and  filed  a  brief  for  the  railroad  com- 
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the  summons  were  prior  to  the  serrioe  ot 
simmions  in  the  foreclosure  case,  and  there- 
fore, if  this  cause  interfered  with  the  fore- 
closure suit,  the  service  of  the  process  <rf 
the  state  court  give  prior  jurisdiction  to 
that  court. 

Zimmerman  ▼.  So  Relle,  49  U.  S.  App.  387. 
80  Fed.  Kep.  417,  26  C.  C.  A.  618;  Moran  t. 
Storges,  154  U.  S.  256,  38  L.  ed.  981,  14  Sui>. 
Ct  Rep.  1019 ;  Union  Mut.  L.  Ins.  Co.  v.  Uni- 
versity of  Chicago,  6  Fed.  Rep.  443 ;  Shanm 
v.  Terry,  13  Sawy.  387,  36  Fed.  Rep.  356,  1 
L.  R.  A.  672;  Ovens  v.  Ohio  C.  R.  Co.  20 
Fed.  Rep.  10;  Oaylord  v.  Ft.  Wayne,  M.  i  O. 
R.  Co.  6  Biss.  286,  Fed!  Cas.  No.  6,284;  How* 
Ins.  Co.  V.  Howell,  24  N.  J.  Eq.  238;  Farm- 
ers' Loan  A  T.  Co.  v.  Hughes,  11  Hun,  130; 
Oibson  V.  American  Loan  d  T.  Co.  68  Hon, 
443.  12  N.  Y.  Supp.  444;  Merritt  T.  Ameri- 
can Steel  Barge  Co.  49  U.  S.  App.  86,  79  Fed. 
Rep.  228,  24  C.  C.  A.  530. 

Mr.  T.  A.  Meraa  argued  the  cause  and, 
with  ilfr.  Levy  Mayer,  filed  a  brief  for  the 
bank: 

Service  was  first  had  in  this  suit  In  such 
case  the  first  suit  is  that  in  which  service  it 
first  had,  and  the  courl  in  which  that  suit 
is  brought  is  entitled  to  retain  it,  free  from 
interference. 

Desty,  Removal  of  Causes,  i  73o;  Rorer, 
Interstate  Law,  2d  ed.  pp.  16,  17;  Uniom 
Mut.  h.  Ins.  Co.  V.  University  of  Ghioago,  6 
Fed.  Rep.  443;  Ward  v.  Todd,  103  U.  S.  S27, 
26  L.  ed.  339;  Moran  v.  Sturges,  154  U.  S. 
256,  38  L.  ed.  981,  14  Sup.  Ct  Rep.  1019 ;  Coo- 
ell  V.  Heyman,  III  U.  S.  176,  28  L.  ed.  390. 
4  Sup.  Ct.  Rep.  366;  Taylor  v.  Taintor,  16 
Wall.  366,  21  L.  ed.  287 ;  Foster  v.  Bank  of 
Abingdon,  08  Fed.  Rep.  723 ;  Sharon  v.  Ter- 
ry, 13  Sawy.  387,  30  Fed.  Rep.  337,  1  L.  R. 
A.  672;  Foley  v.  Hartley,  72  Fed.  Rep.  670; 
Merritt  v.  American  Steel  Barge  Co.  49  U. 
S.  App.  86,  79  Fed.  Rep.  228,  24  C.  0.  A.  630; 
Zimmerman  v.  So  Relle,  49  U.  8.  App.  38T, 
80  Fed.  Rep.  417,  25  C.  C.  A.  618. 

The  presentation  of  the  bond  and  petitioB, 
the  motions  for  removal,  for  time  to  file  a 
certificate  of  evidence,  and  the  argument  be- 
fore the  superior  court,  constituted  a  gen- 
eral appearance  giving  the  superior  court 
jurisdiction  over  the  parties  and  subject- 
matter  prior  to  any  jurisdiction  over  the 
same  in  the  United  States  circuit  court  opoa 
the  bill  to  foreclose. 

Sai/les  V.  Northioestem  Ins.  Co.  2  Curt  C. 
C.  212,  Fed.  Cas.  No.  12,421 ;  Tallman  v.  Bal- 
timore <t  0.  R.  Co.  46  Fed.  Rep.  166;  Wa- 
bash Western  R.  Co.  v.  Brow,  31  U.  8.  App. 
192.  65  Fed.  Rep.  941, 13  C.  C.  A.  222 ;  Oaskey 
V.  Chenoweth,  23  U.  S.  App.  384,  62  Fed  Rep. 
712,  10  C.  C.  A.  605;  New  York  Oonstr.  Co. 
V.  Simon,  63  Fed.  Rep.  1 ;  Foley  v.  Hartlsf, 
72  Fed.  Rep.  673 ;  Howlett  t.  Central  Caro- 
lina I-and  d  Improv.  Co.  56  Fed.  Rep.  162; 
Central  Trust  Co.  v.  South  Atlantic  A  O.  R. 
Co.  67  Fed.  Rep.  3;  Moran  y.  Sturaee,  164 
U.  S.  266,  38  L.  ed.  981,  14  Sup.  Ct  Rep. 
1010. 

*Kt.  Justice  BhixmM  delivered  the  opinioa  [50] 
of  the  court: 
Whether  the  state  courts  erred  in  refusing 
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(€0)  to  accept  the  petition  *and  bond  filed  by  the 
plaintiff  in  error,  the  Farmers'  Loan  &  Trust 
Company,  for  removal  of  the  cause  to  the  cir- 
cuit court  of  the  United  States,  and  whether 
the  Tjake  Street  Elevated  Bailroad  Company, 
the  American  Trust  &  Savinn  Bank,  and 
the  Northern  Trust  Company,  by  appearing 
in  the  circuit  court,  by  moTing  to  remand, 
by  demurring  to  the  bill,  after  such  motion 
had  been  overruled,  and  t^y  appealing  to  the 
circuit  court  of  appeals,  were  estopped  from 
proceeding  in  the  state  court,  are  questions 
which  have  been  argued  at  length  biefore  us, 
but  which,  for  reasons  presently  to  be  stated, 
we  have  not  found  it  necessary  to  decide. 

Apart  from  those  questions,  the  principal 
matters  in  dispute  are  the  legal  competency 
of  the  Farmers'  Loan  &  Trust  Conlpany  to 
act  as  trustee  under  the  mortgage,  and 
whether,  in  view  of  the  controversy  between 
the  two  sets  of  bondholders  in  regard  to  the 
right  and  expediency  of  a  foreclosure  pro- 
ceeding, the  Farmers'  Loan&TrustComptlny 
can  proceed  to  enforce  the  provisions  of  the 
mortgage.  And  these  are  matters  which  are 
necessarily  involved,  and  can  be  properly 
raised  and  determined  in  the  circuit  oourt  of 
the  United  States  whose  jurisdiction  had  at- 
tached by  the  filing  of  the  bill  of  foreclosure 
before  the  commencement  of  the  suit  in  the 
state  court 

The  contention  that  the  jurisdiction  of  the 
state  oourt  first  attached  because,  although 
the  suit  therein  was  not  commenced  till  after 
the  commencement  of  the  suit  in  the  Federal 
court,  the  summons  issued  by  the  state  court 
was  served  before  the  service  of  the  writ  of 
subpoena  issued  by  the  Federal  oourt,  is  not 
well  founded. 

A  suit  in  equity  is  commenced  by  filing  a 
bill  of  complaint.     Story,  Eq.  PI.  4th  ed. 

Such  is  also  the  rule  by  statute  in  Illinois, 
ni.  Rev.  Stat.  1874,  chap.  22;  Bodgen  v.  Gut- 
tery,  68  Dl.  431. 

It  is  true  that  in  applying  the  doctrine 
of  lis  pertdens  to  the  case  of  a  third  person 
who  is  a  bona  fi^e  purchaser,  notice  is  held 
to  begin  from  the  date  of  service  of  the  sub- 
pcena,  and  not  from  the  filing  of  the  bill. 
Uiller  V.  Skerry,  2  Wall.  237,  250,  17  L.  ed. 
827,  830;  2  Maddock,  Ch.  Pr.  325;  Baugh- 
loout  V.  ilurphy,  22  N.  J.  Eq.  545;  Grant 
V.  Bennett,  96  III.  513. 
{61]  *But  here  no  question  is  presented  relating 
to  rights  acquired  by  any  third  person  after 
the  commencement  of  the  suit  and  before  the 
Hervice  of  process  on  the  defendants.  As  be- 
tween the  immediate  parties,  in  a  proceeding 
in  rem,  jurisdiction  must  be  regarded  as  at- 
taching when  the  bill  is  filed  and  process 
has  issued,  and  where,  as  was  the  case  here, 
the  process  is  subsequently  duly  served,  in 
accordance  with  the  rules  of  practice  of  the 
court. 

The  defendants  oonld  not  defeat  jurisdic- 
tion thus  acquired,  and  supplant  the  case,  by 
bringing  suit  in  another  oourt  and  procuring 
an  em  parte  injunction  seeking  to  restrain 
the  service  of  process  already  issued. 

As,  then,  the  bill  of  foreclosure  had  been 
filed  in  the  circuit  oourt  of  the  United  States, 
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and  the  jurisdiction  of  that  court  had  thus 
attached  before  the  commencement  of  the 
suit  in  the  state  court,  it  follows  upon  prin- 
ciple and  authority  that  it  was  not  compe- 
tent for  the  state  court  to  interfere  by  in- 
junction or  otherwise  with  the  proceedings 
in  the  Federal  court. 

The  possession  of  the  res  vests  the  court 
which  has  first  acquired  jurisdiction  with  the 
power  to  hear  and  determine  all  controver- 
sies relating  thereto,  and  for  the  time  being 
disables  other  courts  of  co-ordinate  juris- 
diction from  exercising  a  like  power.  Tian 
rule  is  essential  to  the  orderly  administra- 
tion of  justice,  and  to  prevent  unseemly  con- 
flicts between  courts  whose  jurisdiction  em- 
braces the  same  subjects  and  persons. 

Nor  is  this  rule  restricted  in  its  applica- 
tion to  cases  where  property  has  been  actu- 
ally seized  under  judicial  process  before  a 
second  suit  is  instituted  in  another  court, 
but  it  often  applies  as  well  where  suits  are 
brought  to  enforce  liens  against  specific 
property,  to  marshal  assets,  administer 
trusts,  or  liquidate  insolvent  estates,  and  in 
suits  of  a  similar  nature  where,  in  the  prog- 
ress of  the  litigation,  the  court  may  be  com- 
pelled to  assume  the  possession  and  control 
of  the  property  to  be  affected.  The  rule  has 
been  declared  to  be  of  especial  importance 
in  its  application  to  Federal  and  state 
courts.  Peelc  v.  Jcnnete,  7  How.  612,  12  I* 
ed.  841 ;  Freeman  v.  Emoe,  24  How.  450,  16 
L.  ed.  749;  Uoran  v.  Sturges,  164  U.  S.  256, 
38  L.  ed.  981,  14  Sup.  Ct  Kep.  1019;  Central 
Kat.  Bank  v.  Stevens,  169  U.  S.  432,  42  L. 
ed.  807,  18  Sup.  Ct.  Kep.  403;  Harkrader  v. 
Wadlev,  172  U.  S.  148,  43  L.  ed.  399, 19  Sup. 
Ct.  Rep.  119. 

*We  think  that  this  salutary  rule  is  appli-  [62] 
cable  to  the  present  case.  The  bill  filed  in 
the  Federal  court  looked  to  the  enforcement 
of  the  trusts  declared  in  the  mortgage,  the 
control  of  the  railroad  through  a  receiver, 
the  sale  of  the  railroad,  and  the  final  distri- 
bution of  the  assets  of  the  company.  Such  a 
proceeding  necessarily  involves  the  right  of 
the  complainant  trustee  to  act  as  such,  and 
the  determination  of  the  controversy  in  re- 
spect to  the  o\vner8hip  of  the  bonds  and  to 
the  power  of  a  majority  of  the  bondholders, 
by  an  agreement  with  the  stockholders,  to 
dispense  with  an  enforcement  of  the  provi- 
sions of  the  mortgage  by  judicial  proceed- 
ings. These  questions  are  not  for  our  con- 
eideration,  unless  and  until  they  are  brought 
before  us  on  appeal  from  a  final  decree  of 
the  court  whose  jurisdiction  was  first  legally 
invoked  to  determine  them. 

Our  conclusion  is  (hat  the  superior  court 
of  Cook  county  erred  in  its  decree  perpetu- 
ally enjoining  and  restraining  the  Farmers' 
Lmm  &,  Trust  Company,  the  plaintiff  in  er- 
ror, from  proceeding  with  or  prosecuting  the 
said  foreclosure  suit  in  the  circuit  court  of 
the  United  Sthtes,  and  from  acting  in  any 
manner  whatsoever  under  and  by  virtue  of 
the  terras,  provisions,  and  conditions  of  the 
said  mortgage;  that  the  appellate  court  of 
the  first  district  of  Illinois  erred  in  afiirming 
said  decree,  and  that  the  supreme  cdurt  of 
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niinois  erred  in  affirming  the  judgment  of 
the  said  appellate  court. 

Accordingly,  the  judgment  of  tk«  Supreme 
Court  of  Illinois  is  reversed,  and  the  eaiue 
i*  remanded  to  that  court  for  further  po- 
ceedlngs  not  inconsistent  with  this  opinion. 


(e8]«WILUAM  CAKMICHAEL,  P.  Kllgore, 
Robert  Taylor,  Oeorge  Beardsley,  James 
House,  Thomas  Coleman,  William  Flani- 

SM,  James  Starkweather,  Adam  Hugg, 
artha  J.  Shelton,  George  Shelton,  T.  M. 
Bertrand,  and  Charles  Davis,  Plffe.  it  Err. 
and  Apptt., 

V. 

FRANCIS  X.  EBCRLB. 

(See  S.  C.  Beporter's  ed.  68-66.) 

Appeal — equal  division  on  motion  for  re- 
hearing. 

Bqual  division  of  the  court  on  a  motion  for  re- 
Iiearlng  of  a  judgment  of  reversal  prevlonslr 
rendered  leaves  that  judgment  tn  force,  and 
does  not  result  tn  affirming  the  judgment  of 
the  lower  ooort. 

[No.  166.] 

Submitted  Maroh  5,  1900.    Decided  Mareh 
te,  1900. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  New 
Mexico  reversing  a  judgment  in  an  action 
of  ejectment.     Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  B.  CUldera  submitted  the  cause 
for  plaintiffs  in  error  and  appellants. 

Ur.  H.  L.  Piekett  filed  a  brief  for  appel- 
lants Davis  and  Sheldon. 

Ur.  T.  B.  Catron  submitted  the  cause  for 
defendant  in  error  and  appellee. 

t69j  *^r.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  in  ejectment  brought 
in  the  district  court  for  the  county  of  Socor- 
ro, in  the  territory  of  New  Mexico,  which  re- 
sulted in  judgment  against  one  of  the  de- 
fendants and  in  favor  of  the  other  defend- 
ants, whereupon  Eberle,  plaintiff  below,  car- 
ried the  case  on  writ  of  error  to  the  supreme 
court  of  the  territory. 

At  the  July  term,  1896,  of  that  ooort,  and 
on  October  16,  the  following  judgment  was 
entered :  "This  cause  having  been  argued  by 
counsel  and  submitted  to  and  taken  under 
advisement  by  the  court  upon  a  former  day 
of  the  present  term,  the  court,  being  now  suf- 
ficiently advised  in  the  premises,  announces 
its  decision  by  Associate  Justice.  Collier, 
Chief  Justice  Smith  concurring.  Associate 
Justice  Lftughlin  dissenting,  reversing  the 
judgment  of  the  court  below,  for  reasons 
stated  in  tiie  opinion  of  the  court  on  file. 
It  is  therefore  considered  and  adjudged  by 

[64] 'the  court  that  the  judgment  in  this 
cause  of  the  district  court  in  and  for 
the  county  of  Socorro,  whence  this  cause 
came  into  this  court,  be,  and  the  same 
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hereby  is,  reversed,  and  that  this  cause  be, 
and  the  same  hereby  is,  remanded  to  said  dis- 
trict court,  with  directions  to  grant  a  new 
trial  thereof.  It  ia  further  considered  and 
adjudged  by  the  court  that  the  said  plaintiff 
in  error  do  have  and  recover  of  said  defend- 
ants in  error  his  costs  in  this  behalf  expend- 
ed, as  well  ia  the  court  below  as  in  this  eourt 
eqtended,  to  be  taxed,  and  that  execution  is- 
sue therefor." 

December  17,  1896,  defendants  in  error 
filed  a  motion  for  rehearing,  pending  which 
the  court  adjourned  to  court  in  course.  At 
July  term,  1896.  and  on  August  11,  this  or- 
der was  entered :  "This  cause  coming  on  for 
hearing  upon  the  motion  of  said  defendants 
in  error,  heretofore  filed  herein,  for  a  rehear- 
ing of  said  cause,  the  same  is  argued  by  H.  L. 
Pickett,  Esq.,  attorn^  for  said  defendants  in 
error,  and  by  T.  B.  Catron,  Esq.,  attorney  for 
said  plaintiff  in  error,  and  submitted  to  the 
court,  and  the  court,  not  being  sufficiently 
advised  in  the  premises,  takes  the  same  un- 
der advisement." 

December  18,  1896,  judgment  was  rendered 
as  follows :  "This  cause  having  been  argued 
by  counsel  and  submitted  to  and  taken  under 
adrisement  by  the  court  on  a  former  day  of 
the  present  term,  upon  the  motion  of  the  said 
defendants  in  error  for  a  rehearing  of  said 
cause  granted  herein  at  a  former  term,  the 
court  being  now  sufficiently  advised  in  the 
premises,  announces  its  decision  by  Associate 
Justice  Collier,  Chief  Justice  Smith  concur- 
ring. Associate  Justices  Laughlin  and  Bantc 
dissenting,  reversing  the  judgment  of  the 
court  below,  and  remanding  said  cause  for  a 
new  trial  for  reasons  stated  in  the  opinion  of 
the  court  on  file  herein.  It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the 
judgment  of  the  district  court  in  this  cause 
in  and  for  the  cotinty  of  Socorro,  whence  this 
cause  came  into  this  court,  be  and  th*  same 
is,  hereby  reversed,  and  that  this  cause  be 
and  the  same  is  hereby  remanded  to  said  dis- 
trict court,  with  directions  to  grant  a  new 
trial  thereof.  It  is  further  considered  and 
adjudged  that  said  plaintiff  in  error  do  have 
and  recover  of  said  defendants  in  error  his 
costs  in  this  behalf  expended,  as  well  in  the 
court  below  as  in  'this  court  expended,  to  be  [MJ 
taxed,  and  that  execution  issue  therefor." 

On  the  1st  day  of  Februanr,  1897,  the  fol- 
lowing motion  was  filed:  "Now  come  the 
defendants  in  error  in  the  above-entitled 
cause  and  move  the  court  to  set  aside  the  en- 
try heretofore  made  in  said  cause  on  the  11th 
day  of  August,  1896,  as  the  same  appears  up- 
on page  388  of  the  records  of  said  court  in 
Record  B,  page  388,  and  to  enter  nwio  pro 
tunc  in  place  of  said  entry  an  order  grant- 
ing to  the  appellees  in  said  cause  a  rehear- 
ing, and  also  that  the  court  set  aside  the 
judgment  of  reversal  in  said  cause  on  tlte 
1 8th  day  of  December,  1896,  as  the  same  ap- 
pears upon  page  464  of  Record  B  of  the  min- 
utes and  recoil  of  said  court,  and  enter  ia 
lieu  thereof  an  order  affirming  the  judgment 
of  the  court  below,  and  for  grounds  of  said 
motion  the  said  appellees  show  to  the  court 
that  a  rehearing  was  granted  ia  said  canas^ 
and  said  cause  reaigu^  and  taken  under  ad- 
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Tisement  by  the  court  and  afterwards  decid- 
ed by  a  divided  court,  two  of  the  members 
sitting  in  said  cause  being  in  favor  of  rever- 
sal and  two  in  favor  of  affirmation,  which 
entry  in  legal  effect  results  in  the  affirma- 
tion of  the  judgment  of  the  court  below." 

This  motion  was  overruled  March  1,  1897, 
in  these  terms:  "This  cause  having  been 
submitted  on  moUon  to  amend  the  record 
and  make  an  entry  nuno  pro  tunc  granting 
the  defendants  in  error  a  rehearing  on  a  for- 
mer day  of  this  term,  the  court  announces  its 
decision  by  Chief  Justice  Smith,  the  associ- 
.  ate  justices  ooncurriiw,  denying  said  motion. 
It  is  therefore  oonsiMred  and  adjudged  by 
the  court  that  the  motion  to  amend  the  rec- 
ord and  to  make  an  entry  nuno  pro  tuno  be, 
and  the  same  hereby  is,  denied."  Thereupon 
the  case  was  brought  to  this  court  on  writ  of 
error  and  also  on  appeal. 

The  contention  of  plaintiff  in  error  is  that 
ft  rehearing  was  granted,  and  that,  as  the 
court  was  equally  divided  on  such  allied  re- 
hearing, the  judgment  of  the  district  court 
was  affirmed.  We  are  of  opinion,  however, 
that,  in  the  light  of  the  various  orders  of  the 
supreme  court,  although  that  of  December 
18  was  somewhat  obscurely  worded,  a  rehear- 
ing was  not  granted,  but  that  the  motion  for 
rehearing  was  permitted  to  be  argued,  and  as 
[66]  that  was  heard  before  four  of  the  'judges 
of  the  court,  and  there  was  an  equal  division, 
it  was  denied.  Had  this  been  otherwise,  the 
court  would  not  have  unanimously  overruled 
the  motion  to  amend  the  record  so  as  to 
make  it  appear  that  a  rehearing  had  actual- 
ly been  granted. 

Moreover,  counsel  agree  that  under  the 
rules  of  the  court  a  rehearing  could  not  be 
granted  unless  one  of  the  justices  who  con- 
curred in  the  judgment  so  desired,  and  a  ma" 
jorif7  of  the  court  so  determined  and  that 
this  was  also  true  of  permission  to  argue 
such  application.  It  is  evident  that  oral  ar- 
gument was  allowed,  and  it  also  appears 
that  no  justice  who  concurred  in  the  judg- 
ment desired  a  rehearing,  and  that  a  major- 
ity of  ttie  court  did  not  determine  tog^antit. 

The  judgment  of  reversal  therefore  stood, 
and  as  it  was  not  a  final  judgment,  the  lorit 
of  error  and  the  appeal  mutt  be  dismissed, 
and  it  is  so  ordered. 


HOUSTON   ft   TEXAS   CENTRAL   RAIL- 
BQAO  COMPANY,  et  al.,  Plffs.  m  Brr.. 

V. 

STATE  OF  TEXAS. 

(Bee  8.  C.  Reporter's  ed.  46-103.) 

WW*   of  error — Federal   question — impair- 
ment   of    obligation    of    contract — state 


treasury  toarrants  circulating  a*  mon«if 
— violation  of  Constitution — legality  of 
payment  to  state  therein  uxvrrant*  issued 
in  aid  of  IM>eiUion, 


1.  A  decision  «t  a  state  mart  may  give  effect 
to  a  state  statute  and  thereby  Impair  the 
obligation  of  a  contract  with  tbe  state,  al- 
though the  court  does  not  mention  the  stat- 
nte. 

2.  A  case  Is  not  removable  to  a  Federal  court 
on  the  ground  that  matters  of  a  Federal  na< 
tnre  are  Involved,  when  no  such  matter  ap- 
pears In  plaintiff's  original  cause  of  action, 
but  Is  flrst  set  up  by  his  reply  to  a  deTense. 

8.  A  finding  by  the  court  that  warrants  istraed 
under  and  by  virtue  of  certain  acts  of  the 
leglslatore  were  Issued  with  Intention  to  have 
them  circulate  as  money  Is  not  a  finding  ot 
fact,  but  Is  In  the  nature  of  a  legal  conclu- 
sion, wliich  may  be  reviewable  by  the  Su- 
preme Court  of  the  United  Statea 

4.  A  warrant  drawn  by  state  authorities  in 
payment  of  an  appropriation  made  -by  the 
legislatture  tor  a  debt  due  from  the  state  to 
an  Individual,  and  payable  upon  presentation 
If  there  be  funds  In  the  treasury,  cannot  be 
deemed  a  bill  of  credit  in  violation  of  U.  8. 
Const,  art.  1,  {  10,  or  to  be  a  treasury  war- 
rant intended  to  circulate  as  money  in  viola- 
tiOD  of  Tex.  Const.  184S,  art.  7,  i  8,  although 
the  state  directs  Its  officers  to  receive  such 
warrants  as  money  in  payment  of  certain 
dues  to  the  state,  and  to  deliver  them  to  those 
who  would  receive  them  as  money  II.  payment 
of  dues  from  the  state,  but  not  to  reissue 
them  when  once  they  come  back  to  the  treas- 
ury of  the  state. 

6.  Payments  actually  received  by  state  officers 
in  pursuance  of  a  state  statute  are  not  void 
because  made  in  state  treasury  warrants 
which  bad  been  illegally  issued  in  violation 
of  constitutional  provisions  against  Issuing 
warrants  to  circulate  as  money  or  against 
bills  oit  credit,  or  because  they  were  issued 
In  aid  of  the  Rebellion,  even  if  the  offer  of 
the  state  to  receive  them  was  not  binding 
while  unexecuted. 


The  obligation  of  the  contract  which  the 
law  raises  from  the  transaction  Itself  when  a 
state  actually  receives  In  payment  of  an  obli- 
gation treasury  warrants  which  were  void, 
and  thereupon  cancels  them,  would  be  im- 
paired by  any  subsequent  statute  of  the  state 
which  repudiated  or  permitted  the  repudia- 
tion of  the  payments. 

A  construction  by  a  state  court  of  a  state 
statute,  whereby  a  cause  of  action  under  the 
statute  for  default  of  payments  is  enforced 
on  the  ground  that  payments  previously  made 
and  accepted  by  the  state  are  void,  operates 
to  Impair  the  obligation  of  the  implied  con- 
tract arising  out  ot  the  acceptance  of  the  pay- 
ments, and  therefore  violates  the  Federal 
Constitution,  although  the  state  court  does 
not  mention  the  statute. 


[No.  81.] 


Nora. — As  to  what  ore  Mil*  of  oredit  vMhin 
the  United  States  Oonstttution ;  oonfederate 
notes  are  not— see  note  to  Craig  v.  Missouri,  7 
L.  ed.  U.  S.  162. 

A.t  to  what  latos  are  void  as  trnpatring  obH- 
gatUm  of  contract — see  note  to  Fletcher  v.  Pack, 
8  L.  ed.  V.  8.  162. 

As  to  iurisiMlon  of  Federal  ever  state 
177  V.  %. 


courts;  neoestUy  of  Federal  question — see  notes 
to  Hamblln  v.  Western  Land  Co.  87  L.  ed.  U.  S. 
267 ;  Klpley  v.  Illinois  ea  reU  Akin,  42  L.  ed. 
U.  8.  008. 

As  to  what  U  a  Federal  Question;  whan  oon- 
•Mored— see  note  to  Be  Bnchansa.  SO  L.  ad.  U. 
8.  884. 
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Argued  December  IS,  H,  IS,  1899.    Decided 
March  SB,  1900. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
.  for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  decision 
foreclosing  a  lien  on  railroad  property.    Be- 
vcraed. 
See  same  case  below,  41  S.  W.  167. 

Statement  by  Mr.  Justice  Peokbamt 
[67]  'This  proceeding  was  commenced  by  the 
state  of  Texas  against  the  defendant,  the 
Houston  ft  Texas  Central  Railroad  Company 
(hereafter  called  the  company),  to  recover 
the  amount  due  on  certain  bonds  issued  to 
tlie  state,  and  to  foreclose  the  lien  which  ex- 
isted upon  its  property  as  security  for  the 
payment  of  such  bonds.  The  company  is  the 
legal  successor  of  the  two  companies  which 
received  the  loans  and  gave  their  bonds,  and 
no  question  of  liability  arises  on  that  ground. 
Judgment  was  given  in  the  trial  court  for 
'  the  amount  found  due,  and  a  lien  was  de- 
clared and  a  sale  of  the  property  of  the  com- 
pany ordered.  From  this  judgment  the  com- 
pany appealed  to  the  court  of  civil  appeals 
for  the  state,  where  it  was  modified,  and  then 
afliriued.  The  company  brings  the  case  here 
on  writ  of  error. 

The  petition  of  the  state  by  which  the  pro- 
ceeding was  commenced  showed  that  the  pred- 
ecessors of  the  plaintiff  in  error  borrowed 
money  from  the  school  fund  of  the  state,  and 
gave  their  bonds  therefor.  These  bonds  were 
not  paid  according  to  their  tenor  and  effect, 
and  the  legislature,  therefore,  on  August  13, 
1870,  passed  a  general  act  for  the  relief  of 
(68J  railroad  'companies  indebted  to  the  state,  by 
which  it  was  provided  that  if  any  company 
should  on  the  1st  day  of  November,  1870,  pay 
six  months'  interrat  on  the  aggregate  amount 
of  the  loan  which,  on  the  1st  day  of  May, 
1870,  was  due  from  it  to  the  state,  and  1 
per  centum  of  the  principal  and  thereafter 
should  malce  similar  semiannual  payments, 
the  state  would  not  exact  any  other  pay- 
ments. 

(What  was  the  aggregate  amount  of  the 
loans  due  on  the  1st  of  Hay,  1870,  from  the 
two  companies  of  which  the  present  company 
is  the  successor,  is  the  question  in  controver* 
sy,  and  its  answer  depends  upon  the  validity 
of  certain  payments  made  by  the  companies 
to  the  state  in  treasury  warrants  during  the 
war.  Part  of  the  discussion  rests  upon  the 
meaning  and  effect  of  this  act,  and  it  is 
therefore  given  in  full  in  the  margin.)! 


'Subsequently,  semiannual  payments  of  [M] 
interest  and  sinking  fund  were  made  by  or  on 
account  of  the  Washington  County  Railroad 
Company  (one  of  the  predecessors  of  th« 
plaintiff  in  error)  up  to  and  including  the 
ist  of  May,  1870,  but  no  payment  was  made 
on  November  1,  1879,  or  at  any  time  there, 
after.  Similar  payments  were  made  by  or 
on  account  of  the  Houston  ft  Texas  Central 
Railway  Company  (th«  other  of  such  pred- 
ecessors) up  to  and  including  tho  1st  day 
of  May,  1893,  but  a  portion  only  of  the  Mmi. 
annual  interest  claimed  to  be  due  in  Novem- 
ber, 1893,  was  paid,  and  nothing  has  been 
paid  since  November  1,  1803.  Judgment 
was  prayed  for  the  sums  of  money  stated  to 
be  due,  with  interest,  for  the  foreclosure  of 
the  lien,  and  for  a  sale  of  the  property  un- 
der execution,  the  proceeds  to  be  applied  to 
the  payment  of  the  sum  due  with  interest, 
and  for  such  other  relief  as  might  be  neeca- 
sanr. 

To  this  petition  the  defendant  filed  an  an- 
swer, and  therein,  among  other  things,  al- 
leged that  after  the  commencement  of  the 
civil  war  the  various  railroad  companies 
were  unable  to  fulfil  their  obligations  to  the 
state,  and  therefore  the  legislature  of  Tezaa, 
on  the  11th  day  of  January,  1862,  passed  aa 
act  for  their  relief,  extending  the  time  of 
payment  of  interest  and  sinking  fond 
amounts  until  the  1st  of  January,  1864. 

'The  state  legislature,   on   DMember  16,  [70] 
1863,  passed  the  first  act  in  relation  to  re- 
ceiving   treasury    warrants    from    railroad 
companies,  which  reads  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  legislature 
of  the  state  of  Texas,  that  the  comptroller  of 
the  state  be,  and  he  is  hereby,  authorized  to 
receive  from  the  railroad  companies  in  this 
state  who  are  indebted  to  the  special  school 
fund,  all  interest  on  their  bonds  that  may 
now  be  or  hereafter  become  due,  provided  the 
same  is  tendered  in  state  bonds  or  in  state 
treasury  warrants,  previous  to  the  meeting 
of  the  next  regular  session  of  the  state  legia- 
lature. 

"Sec.  2.  That  for  all  sums  so  paid  in  the 
comptroller  and  treasurer  shall  issue  to  the 
special  school  fund  the  bonds  of  the  state 
bearing  G  per  cent  interest." 

The  legislature  also  passed  another  act  oa 
May  28,  1864,  which  reads  as  follows: 

"Sec.  1.  Be  it  enacted  by  the  leeislatmr* 
of  the  state  of  Texas,  that  the  provisions  of 
the  act  of  which  it  is  amendatory  shall  not 
apply  to  railroad  companies  that  fail  or  re- 
fuse to  receive  state  bonds  or  state  treasury 


tAn  Act  for  the  Relief  of  Railroad  Companies 
Indebted  to  the  State  for  Loans  from  the  Spe- 
cial Bcbool  Fund. 

Whereas,  the  political  disturbances  since  the 
7ear  1860,  by  unsettling  the  business  of  the 
country,  have  largely  contributed  to  prevent 
compliance  on  the  part  of  railroad  companies 
Indebted  to  the  state  fur  loans  from  the  special 
school  fund,  with  their  engngements  respecting 
the  payment  of  the  principal  and  Interest  of 
said  loans :  and, 

Whereaa  It  Is  desired  to  relieve  said  compa- 
nies from  the  liability  of  their  railroads  to  sale 
eonaeqnent  opon  their  noncompliance  as  afore- 
said: Therefore, 
974 


Sec.  1.  Be  it  enacted  by  the  iecislature  of  the 
state  of  Texas,  that  any  railroad  company  In- 
debted to  the  state  (or  loans  from  the  special 
school  fund  may  avoid  the  sale  of  its  railroad 
for  the' nonpayment  of  principal  or  interest  by 
the  payment  Into  the  treasury  of  the  state,  on 
the  1st  day  of  November,  a.  d.  1870.  of  six 
months'  Interest  on  the  aggregate  amount  doe 
on  account  of  said  loans,  principal  and  interest, 
as  said  aggregate  amount  stood  on  the  1st  day  of 
Uay,  A.  D.  1870,  and  by  the  payment.  In  addi- 
tion, on  said  Ist  day  of  November  of  1  per 
cent  upon  said  aggregate  amount,  to  be  applied 
toward  the  sinking  fond  provided  for  by  exist- 
ing laws  In  respect  to  said  loans,  and  by  eoatin- 
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warrant!  at  par  for  freight  or  passage  at  the 
price*  or  rates  estaUiehed  by  law. 

"Sec  2.  That  whenever  satisfactory  evi- 
dence is  produced  or  furnished  to  the  comp- 
troller of  the  state  that  any  railroad  com- 
pany has  failed  or  refused  to  receive  the 
state  bonds  or  state  treasury  warrants  at 

ftar  for  freight  or  passage  at  the  rates  estab- 
ished  by  law,  he  u  required  to  refuse  to  re- 
ceive the  state  bonds. or  treasury  warrants 
for  the  interest  due  by  said  railrcwd  upon  its 
bond. 

"Seo.  3.  That  the  president  of  any  rail- 
road in  this  state  be,  and  is  hereby,  required 
to  poet  in  ^  conspicuous  place  in  the  railroad 
offices  and  in  the  passenger  cars  the  provi- 
sions and  terms  of  this  aict,  under  a  penalty 
of  $1U0,  to  be  recovered  for  the  benefit  of  the 
state  by  suit  before  any  court  of  competent 
jurisdiction,  upon  information  of  any  par- 
ty." 

On  November  16,  1864,  still  another  set 
was  passed  by  the  legislature  which  reads  as 
follows: 

"Be  it  enacted  by  the  legislature  of  the 
state  of  Texas,  that  the  railroad  companies 
(Tl  ]  of  Uiis  state  that  are  indebted  *to  the  special 
school  fund  shall  continue  to  be  allowed  the 
privil^e  of  paying  the  interest  due  said  fund 
in  the  treasury  warrants  and  bonds  and  cou- 
pons of  the  state,  and  may  also  discharge  the 
whole  or  any  part  of  the  principal  of  their 
indebtedness  to  that  fund  ( in  the  same  man- 
ner), provided  such  railroad  companies  shall 
satisfy  the  comptroller  that  the  treasury 
warrants  and  bonds  and  coupons  of  the  state 
•re  received  by  them  at  par  with  specie  for 
freijdit  and  passenger  travel. 

"That  all  treasury  warrants  and  bonds 
and  coupons  of  the  state,  so  received  into  the 
state  treasury,  shall  be  canceled;  and  the 
comptroller  shall  issue  the  bonds  of  the  state, 
bearing  6  per  cent  interest,  to  the  special 
school  fund  for  the  amount  so  paid  in;  and 
this  act  take  effect  from  its  passage. 

Upon  the  passage  of  these  various  acts  and 
in  reliance  upon  the  agreement  and  obliga- 
tion of  the  state,  as  evidenced  thereby,  the 
two  companies  acquired  treasury  warrants 
upoh  good  consideration,  and  after  the  pass- 
age of  the  act  of  May,  1864,  they  received 
treasury  warrants  at  par  in  payment  of 
freight  and  passenger  services  rendered  by 


them  to  the  various  people  who  demanded 
the  same,  and  they  subsequently  paid  treas- 
ury warrants  to  the  comptroller  of  the  statii 
in  payment  of  interest  due  on  their  indebt- 
edness (the  amounts  of  such  payments  er* 
set  forth  in  the  answer )  ;  and  upon  such  pay- 
ment and  receipt  of  the  warrants  by  the 
comptroller  and  treasurer  they  were  canceled 
as  authorized  and  required  by  the  above- 
mentioned  act;  and  thereupon  the  comptrol- 
ler and  treasurer  issued  the  bonds  of  the 
state  bearing  6  per  centum  interest  to  the 
special  schoM  fund  for  the  amount  so  paid 
by  the  railroad  companies  in  treasury  war- 
rants. By  reason  of  all  of  which  it  was  al- 
leged that  a  valid  and  binding  contract  be- 
tween the  state  and  the  railroad  companies 
was  made,  that  the  payments  in  treasury 
warrants  should  be  valid  payments,  at  their 
par  value,  upon  the  varu>us  loans  made  by 
the  state  to  the  companies;  and  it  was  fur- 
ther alleged  that  the  payments  by  treasury 
warrants  had  been  received  by  the  authori- 
ties of  the  state  and  canceled,  and  a  credit 
for  the  amount  thereof  as  payment  given  to 
the  companies  on  the  books  of  the  state,  and 
that  the  transaction  thereby  became  fully  ex- 
ecuted, and  the  'state  could  not  thereafter  [TS] 
dispute  or  question  the  validity  of  such  pay- 
ments or  the  right  of  the  company  to  the 
credits  given  it  by  the  state. 

It  is  also  alleged  that  after  the  passage  of 
the  act  of  August  13,  1870,  and  about  the  Ist 
of  November,  1870,  the  comptroller  of  the 
state,  with  the  concurrence  and  approval  of 
the  governor,  wrongfully  and  without  au- 
thority of  law,  recharged  each  of  the  rail- 
road companies  respectively  upon  the  books 
of  the  comptroller's  o£Sce  with  the  several 
amounts  theretofore  paid  by  them  respective- 
ly in  treasury  warrants,  and  there  was  de- 
manded from  the  respective  companies  on 
the  let  day  of  November,  1870,  six  months' 
interest  and  1  per  cent  for  the  sinking  fund 
on  the  aggregate  amount  of  the  loan,  as  made 
up  by  the  comptroller,  after  striking  out  the 
payments  made  by  the  company  with  the 
treasury  warrants.  These  amounts  were 
paid  under  protest,  as  being  illegally  de- 
manded and  resultiftg  in  a  violation  of  the 
contract  existing  between  the  companies  and 
the  state.  Payments  on  the  same  basis  were 
continued  semiannually  frmn  that  time,  ac- 


nlng  to  pay  Into  the  treasury  of  the  state  six 
months'  Interest,  and  1  per  Cent  on  account  of 
■aid  slnkinc  fund  semlannoally  thereafter,  to 
wit,  on  the  1st  day  of  Uay  and  November  In 
escli  year. 

Sec.  2.  That  If  any  railroad  company  shall 
fall  to  pay  any  amount  required  to  be  paid  In 
section  one  of  this  act  at  the  time  designated 
thereby,  or  within  ten  days  thereafter,  then  the 
whole  debt  of  meh  company,  principal  and  In- 
terest, shall  become  due,  and  the  governor  shall 
proceed  without  delay  to  cause  the  railroad  of 
said  company  and  Its  franchises  and  property,  so 
far  as  the  lien  or  mortgage  of  the  state  covers 
the  same,  to  be  sold,  the  sale  to  be  In  all  respects 
(when  not  In  conflict  with  this  act)  conducted 
according  to  the  provisions  of  the  statute  of 
August  13,  A.  D.  18G6  :  Provided,  hoioevar.  That 
in  case  the  governor  should  (for  the  protection 
of  the  school  fund)  deem  It  necessary,  he  may 
bny  In  any  road  to  be  sold  under  this  set.  In  th* 


name  of  the  state:  Provided,  furfher.  That  If 
the  whole  principal  and  Interest  which  may  be- 
come due  as  aforesaid,  and  all  costs  attending 
the  advertisements  and  proposed  sale,  shall  be 
paid  before  the  day  of  sale,  then  the  proceedings 
for  sale  shall  be  stopped. 

See.  8.  That  the  state  of  Texas  will  not  exact 
of  any  railroad  company  not  hereafter  in  default 
In  respect  to  any  of  the  payments  required  In 
this  act  the  payment  of  the  principal  of  the  debt 
of  said  company,  excepting  said  payments  on 
account  of  the  sinking  fund  as  aforesaid,  but 
that  any  company  may  pay  the  same  in  fail  at 
any  time  on  thirty  days'  notice  to  the  governor, 
and  that  said  lien  or  mortgage  of  the  state  shall 
not  attach  to  any  extension  of  Its  existing  road 
hereafter  constructed  by  any  of  said  companies. 

Sec.  4.  That  this  act  shall  take  effect  fnMi 
and  after  Its  passage. 

Approved,  August  18,  1870. 
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«ompaiiied  by  a  protest  aimilar  to  the  one 
tnt  meotioned,  until,  aa  the  company  con- 
tends, the  full  amount  due  by  it  to  the  state 
liad  been  paid,  proivided  the  payments  in 
treasury  warants  were  credited  as  valid 
payments.  Since  that  time  the  company 
nas  refused  to  make  further  payments.  It 
«laimed  that  the  act  of  August  13,  1870,  as 
construed  by  the  state  authorities,  impaired 
the  obligation  of  the  contract  existing  be- 
tween the  state  and  itself,  and  thereupon  it 
prayed  for  judgment. 

To  this  pleading  the  plaintiff  filed  its  first 
supplemental  petition,  and  therein  specially 
set  up  that  the  three  seyeral  acts  of  the  leg- 
islature of  the  state,  mentioned  in  the  de- 
fendant's answer  as  the  authority  for  the 
payment  upon  the  bonds  of  the  company  in 
treasury  warrants,  were  unconstitutional 
and  void,  because  ( 1 )  the  warrants  in  which 
payments  were  authorized  to  be  made  were 
issued  for  the  purpose  of  being  circulated  as 
money  and  were  in  violation  of  the  state  Con- 
stitution; (2)  also  because  they  were  bills  of 
credit  emitted  by  the  state,  and  therefore  in 
violation  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States;  and  (3) 
[TS]  because  the  acts  under  which  the  'warrants 
were  authorized  to  be  paid,  together  with 
other  acts  passed  at  or  about  the  same  time, 
plainly  indicated  that  the  treasury  warrants 
and  other  obligations  in  which  payments 
were  authorized  to  be  made,  and  whidi  were 
made  by  the  defendant,  were  issued  in  aid  of 
the  Rebellion  against  the  United  States  of 
America,  and  were  therefore  void. 

Upon  these  pleadings  a  motion  was  made 
by  the  company  to  remove  the  case  to  the 
United  States  circuit  court,  on  the  ground 
that  by  the  filing  of  the  plaintiff's  last  above- 
mentioned  pleading  it  became  apparent  for 
the  first  time,  from  plaintiff's  statement  of 
its  trim  daim,  that  the  case  was  one  arising 
under  the  Constitution  or  laws  of  the  United 
States,  and  defendant  was  therefore  entitled 
to  a  removal.  The  motion  was  denied,  and 
although  further  pleadings  were  thereafter 
served  on  each  side  they  are  not  material  to 
the  matters  discussed  in  the  opinion. 

The  case  was  tried  i^thout  a  jury,  there 
beini;  no  dispute  as  to  the  facts.  Tlie  trial 
oonrt  hdd  that  the  payments  in  treasury 
wamnts  were  illegal  because  they  were  is- 
med  to  dreulate  as  money,  in  violation  of 
the  Cimatitution  of  the  state.  It  also  held 
that  they  were  issued,  or  at  least  some  of 
them  were  issued,  in  direct  aid  of  the  Rebel- 
lion, and  were  therefore  void ;  that  the  bur- 
den rested  with  the  defendant  to  show,  if  it 
could,  whidi,  if  any,  of  the  vrarrants  were 
valid.  Judgment  was  given  in  fevor  of  the 
state. 

The  company  then  appealed  to  the  court  of 
civil  appeals  for  the  third  supreme  judicial 
dintrict  of  the  state,  where  the  judgment  was 
modified  so  as  to  render  no  personal  judg- 
ment against  the  company,  and  to  foreclose 
the  lien  of  the  state  only  upon  that  part  of 
the  road  which  the  findings  snowed  was  in  ex- 
istence on  August  13,  1870,  and  as  thus  modi- 
fled  it  was  affirmed,  solely  on  the  ground  that 
tita  warrants  were  issued  in  violation  of  the 
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state  Constitution,  as  paper  intended  to  cir- 
culate as  money.  A  writ  of  error  was  ap- 
plied for  to  the  supreme  court  of  Texas,  and 
by  that  court  refused.  The  company  then 
brought  the  case  here  by  writ  of  error  to  the 
court  of  civil  appeals.  The  defendant  ill 
error  has  made  a  motion  to  dismiss  the  writ 
on  the  ground  that  this  court  has  no  juria- 
diction,  for  reasons  stated  in  the  opinion. 

Uesars.  B.  8.  ZiOTOtt  and  Joka  O.  Car- 
Uslo  argued  the  cause  and,  with  Iteatrs.  J. 
P.  Blair  and  Maxwell  Evarts,  filed  a  brief 
for  plaintiffs  in  error: 

To  warrant  the  removal  of  a  cause  to  a 
Federal  court  as  one  arising  under  the  Con- 
stitution of  the  United  States,  it  is  not  neces- 
sary that  it  should  so  appear  from  the  first 
pleading  filed  by  plaintiff.  It  is  sufficient  if 
it  appears  in  a  subsequent  pleading,  so  long 
as  that  subsequent  pleading  is  a  pleading  of 
the  plaintiff  and  it  is  clear  that  the  plaintiff 
invoices  the  aid  of  the  Constitution  and  laws 
of  the  United  States  in  order  to  sustain  hia 
case. 

Bmith  V.  Oreenhoto,  109  U.  S.  069,  27  L. 
ed.  1080,  3  Sup.  Ct.  Rep.  421;  OooJte  v. 
Avery,  147  U.  S.  375,  37  L.  ed.  209,  13  Sup. 
Ct.  Rep.  340. 

When  a  case  is  brought  here  by  writ  of 
error  to  the  highest  court  of  a  state,  upon 
the  ground  that  the  obligation  of  a  contract 
has  been  impaired  by  a  subsequent  act  of  the 
legislature  of  the  state,  this  court  will  ex- 
amine and  determine  for  itself  whether  there 
is  in  fact  a  contract,  and  is  not  in  any  way 
bound  by  the  decision  of  the  state  court  in 
that  regard. 

ilcCullough  v.  Virginia,  172  U.  8.  102,  48 
L.  ed.  382.  19  Sup.  Ct  B«p.  134;  Jforth- 
westem  University  v.  Illinoit,  99  U.  8.  309, 
25  L.  ed.  387 ;  Proprietors  of  Bridges  v.  Bo- 
ftofcCTi  Land  <f  Improv.  Co.  1  Wall.  116,  17 
L.  ed.  671 ;  Fisk  v.  Jefferson  Police  Jury,  116 
U.  S.  131,  29  L.  ed.  587,  6  8np.  Ct  Rep.  329; 
Louisville  A  V.  R.  Co.  v.  Palmes,  109  U.  8. 
244,  27  L.  ed.  922, 3  Sup.  Ct  Rep.  193 ;  Piqu* 
Branch  of  State  Bank  ▼.  Knoop,  16  How. 
309.  14  li.  ed.  977 ;  Jefferson  Branch  Bank  v. 
Skelly,  1  Black.  436, 17  L.  ed.  178;  Columbia 
Water  Power  Co.  v.  Columbia  Bleotrio  Street 
R.  Uqht  *  Power  Co.  172  U.  8.  475,  43  L.  ed. 
521,  19  Sup.  Ct.  Rep.  247;  DeImM  v.  Uer- 
chants  Ins.  Co.  14  Wall.  661,  20  L.  ed.  767; 
WHght  V.  VagU,  101  U.  8.  791,  25  L.  ed. 
921 ;'  Kew  OrUans  Waterworks  Co.  v.  Louis- 
iana Sugar  Ref.  Co.  125  U.  8.  18,  31  L.  ed. 
607,  8  Sup.  Ct  Rep.  741 :  Mobile  d  0.  R.  Co. 
V.  Tennessee,  163  U.  S.  486,  38  L.  ed.  793.  14 
Sup.  Ct  Rep.  968;  Shelby  County  v.  Union 
(*  P.  Bank,  161  U.  R  149.  40  L.  ed.  660,  16 
Sup.  Ct.  Rep.  558;  Chicago,  B.  <C  Q.  R.  Co. 
V.  Nebraska  em  rel.  Omaha,  170  U.  8.  67,  42 
L.  ed.  948,  18  Sup.  Ct.  Rep.  613. 

Warrants  drawn  by  the  comptroller  upon 
the  treasurer,  in  conformity  with  the  prac- 
tice prescribed  by  law  since  the  creation  of 
the  state  government  for  the  purpose  only 
of  paying  appropriations  duly  made  by  the 
legislature,  and  in  accordance  with  the  only 
method  prescribed  by  law  for  disbursing  the 
funds  of  the  state,  cannot  be  deemed  bills  of 
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credit,  or  considered  as  issued  with  the  in- 
tention that  they  should  circulate  as  money. 

Briscoe  v.  Bank  of  Kentucky,  II  Pet.  267, 
818,  »  L.  ed.  709,  733,  928  j  Poindeater  v. 
OreenhoK,  114  U.  S.  270,  29  L.  ed.  185,  6 
Sup.  Ct.  Rep.  903,  962;  Craig  v.  Missouri,  4 
Pet.  410,  7  L.  ed.  90S;  Pagaud  v.  8ta4e,  5 
Smedes  ft  M.  491;  Oowen  v.  Shute,  4  Baxt. 
67 ;  Central  Bank  ▼.  Little,  11  Ga.  346;  Ram- 
sey  T.  Com,  28  Ark.  366. 

Regardless  of  the  form  of  the  warrants 
and  ike  validity  of  the  l^islative  acts,  the 
warrants  surrendered  to  the  state  by  the 
railroad  company  represented  valid  obliga- 
tions of  the  state ;  and  their  delivery  to,  and 
acceptance  by,  the  state  were  lawful  pay- 
ments in  execution  of  the  contract. 

Bond  Debt  Oases,  12  S.  C.  200;  Planters' 
Bank  v.  Union  Bank,  16  Wall.  483,  21  L.  ed. 
473. 

Whether  the  warrants  were  unconstitu- 
tional or  not,  they  had  a  marlcet  value,  and 
it  was  a  damage  to  the  railroads  to  receive 
them  at  par  and  to  surrender  them  to  the 
state.  Such  damage,  therefore,  constituted 
«  good  consideration  for  the  contract  be- 
tween the  state  and  the  railroads,  and  is  en- 
tirely unaffected  by  the  constitutionality  or 
unconstitutionality  of  the  warrants. 

Hendrick  T.  Lindsay,  93  U.  S.  143,  23  L. 
«d.  855;  Violett  v.  Patton,  5  Cranch,  142,  3 
li.  ed.  61 :  Tovmsley  v.  Sumrall,  2  Pet.  170,  7 
li.  ed.  386;  Thorington  v.  Smith,  8  Wall.  1, 
19  L.  ed.  361 ;  Delmas  v.  Merohants'  Ins.  Co. 
14  Wall.  666,  20  L.  ed.  769 ;  Effinger  v.  Ken- 
ney,  116  U.  S.  666,  29  L.  ed.  496,  6  Sup.  Ct. 
Sep.  179 ;  Dull  V.  Gordon,  24  La.  Ann.  478 ; 
Little  Rock  v.  Merchants'  Nat.  Bank,  98  U. 
8.  808,  26  L.  ed.  108. 

Even  the  supreme  court  of  Texas  always 
vplield  such  transactions  prior  to  this  case. 

Van  der  Hoven  v.  Nette,  32  Tex.  183; 
Ritehie  ▼.  Sweet,  32  Tex.  333,  6  Am.  Bep. 
246;  Piegear  v.  TwoMg,  37  Tex.  225;  AUen 
T.  Baker,  39  Tex.  220;  Long  v.  Walker,  47 
Tex.  173.  See  also  Burleson  v.  Cleveland,  32 
Tex.  397 ;  Rodgers  v.  Bass,  48  Tex.  505 ;  Ban 
Patricio  County  r.  MeOlane,  44  Tex.  392; 
Roberts  v.  Bchultg,  46  Tex.  184;  Dull  v.  Cor- 
don, 24  La.  Ann.  478;  Brovon  ▼.  Jacobs,  24 
Ia.  Ann.  626. 

If  the  treasury  warrants  are  unconstitu- 
tional and  the  consideration  of  the  contract 
illegal,  it  being  an  executed  contract  the  par- 
ties must  stand  by  it,  and  can  get  no  relief. 

Hill  V.  Freeman,  73  Ala.  200,  40  Am.  Rep. 
48;  Butchins  v.  Weldin,  114  Ind.  80,  16  N. 
E.  804;  Davis  v.  Leonard,  69  Ind.  213; 
Raguet  v.  Roll,  7  Ohio,  pt.  2,  p.  70;  Roll  v. 
Raguet,  4  Ohio,  400,  22  Am.  Dec.  760;  Broum 
▼.  Tarkington,  3  Wall.  377,  18  L.  ed.  265. 

Bven  if  the  original  contract  was  illegal, 
•uch  illegality  did  not  affect  the  implied  con- 
tract resulting  therefrom. 

Planters'  Bank  v.  Union  Bank,  16  Wall. 
483,  21  L.  ed.  473;  Brooks  v.  Martin,  2  Wall. 
70.  17  L.  ed.  732. 

Mr.  Cliarles  A.  Cnlltersoa  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

It  is  well  settled  that  a  cause  is  not  now 
removable  to  the  Federal  courts  Tinl«H  tiia 
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Federal  question  appears  from  the  plaintiff'! 
statement  of  his  own  cause  of  action. 

Tennessee  v.  Union  d  P.  Bank,  152  U.  S. 
454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654; 
Uamrick  v.  Banrick,  153  U.  S.  197,  38  L.  ed. 
687,  14  Sup.  Ct  Rep.  836;  Chappell  v.  Water- 
v.orth,  165  U.  S.  108,  39  L.  ed.  87,  16  Sup.  Ct 
Rep.  34;  Postal  Teleg.  Cable  Co.  v.  United 
States,  155  U.  S.  487,  sub  nom.  Postal  Teleg. 
Cable  Co.  v.  Alabama,  39  L.  ed.  232,  15  Sup. 
Ct  Rep.  192;  East  Lake  Land  Co.  v.  Broum, 
155  U.  S.  488,  39  L.  ed.  233,  15  Sup.  Ct  Rep. 
357;  Mexican  Nat.  R.  Co.  v.  Davidson,  167 
U.  S.  208,  39  L.  ed.  676,  15  Sup.  Ct  Rep., 
563 ;  United  States  v.  American  Bell  Telepk' 
Co.  169  U.  S.  553,  40  L.  ed.  257,  IC  Sup.  Ct 
Rep.  69 ;  Oregon  Short  Line  (t  U.  N.  R.  Co. 
V.  Skottowe,  102  U.  8.  495,  40  L.  ed.  1050, 
16  Sup.  Ct  Rep.  869 ;  Pratt  v.  Paris  Gaslight 
d  Coke  Co.  168  U.  S.  258,  42  L.  ed.  459,  18 
Sup.  Ct  Rep.  62;  Galveston,  B.  <t  S.  A.  R. 
Co.  V.  Texas,  170  U.  S.  230,  42  L.  ed.  1020, 
18  Sup.  Ct  Rep.  603 ;  Sawyer  v.  Kochersper- 
ger,  170  U.  S.  303,  42  L.  ed.  1040, 18  Sup.  Ct. 
Rep.  946. 

The  interposition  to  the  defense  of  pay- 
ment, that  toe  warrants  were  issued  in  con- 
travention of  the  Federal  Constitution, 
would  not  give  the  circuit  court  original  ju- 
risdiction, even  though  in  the  course  of  the 
litigation  it  may  have  been  necessary  to  con- 
strue the  Federal  Constitution  on  that  point. 

Little  York  Gold-Washing  d  Water  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  ed.  656;  Tennessee 
V.  Union  d  P.  Bank,  162  U.  S.  460,  38  L.  ed. 
513,  14  Sup.  Ct.  Rep.  654;  New  Orleans  v. 
Benjamin,  153  U.  S.  411,  38  L.  ed.  764,  14 
Sup.  Ct  Rep.  905;  Fergus  Falls  v.  Fergus 
Falls  Water  Co.  36  U.  S.  App.  480,  72  Fed. 
Rep.  876,  19  C.  C.  A.  212. 

This  court  will  not  pass  upon  the  charac- 
ter or  existence  of  a  contract  unless  the  judg- 
ment of  the  state  court  gives  effect  to  a  sub- 
sequent law  of  the  state. 

Bacon  v.  Texas,  163  U.  S.  219,  41  L.  ed. 
137,  16  Sup.  Ct  Rep.  1023;  Douglas  v.  Ken- 
tucky, 168  U.  S.  502,  42  L.  ed.  657.  18  Sup. 
Ct  Rep.  199 ;  Chicago,  B.  d  Q.  R.  Co.  r.  Ne- 
braska em  rel.  Omaha,  170  U.  S.  68,  42  L.  ed. 
952,  18  Sup.  Ct  Rep.  613 ;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  9,  43  L. 
ed.  345,  19  Sup.  Ct.  Rep.  77 ;  McOullough  v. 
Virginia,  172  U.  S.  116,  43  L.  ed.  387,  19 
Sup.  Ct.  Rep.  134;  Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  d 
Power  Co.  172  U.  S.  485,  43  L.  ed.  624,  19 
Sup.  Ct.  Rep.  247 ;  Turner  v.  Wilkes  County 
Comrs.  173  U.  S.  463,  43  L.  ed.  768,  19  Sup. 
Ct.  Rep.  404. 

The  decision  was  based  wholly  upon  the 
ground  that  the  warrants  and  notes  in  which 
payment  of  the  debt  sued  on  purports  to 
have  been  made  were  issued  in  violation  of 
the  state  Constitution.  This  is  purely  a 
question  of  state  law,  and  under  all  the  au- 
thorities this  court  is  without  jurisdiction. 

Knox  V.  Exchange  Bank,  12  Wall.  379.  20 
L.  ed.  414;  Klinger  v.  Missouri,  13  Wall. 
263,  20  L.  ed.  637;  MoManus  ▼.  O'Bullivan, 
91  U.  S.  679,  23  L.  ed.  390;  Boiling  v.  Lers- 
ner,  91  U.  8.  694,  23  L.  ed.  366 ;  Crossley  v. 
New  Orleans,  108  U.  S.  106,  27  L.  ed.  667,  2 
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Sup.  Ct  Rep.  SOO;  Vmo  Orleaiu  Water- 
ioorka  Oo.  ▼.  Loui»%oita  Sugar  Bef.  Co.  126 
U.  B.  30,  31  L.  ed.  612,  8  Sup.  Ct.  IU9.  741; 
De  8au$*ure  v.  Oaillard,  127  U.  S.  234,  32  L. 
ed.  132,  8  Sup.  Ct.  B^.  1053;  Baoon  r. 
Teceat,  103  U.  S.  216,  41  L.  ed.  130,  10  Sup. 
Ct.  Rep.  1023;  Bemiagton  Paper  Oo.  v.  Wat- 
ton,  173  U.  S.  443,  43  L.  ed.  762,  19  Sup.  Ct. 
Rep.  450;  White  y.  Leovy,  174  U.  S.  91,  43 
L.  ed.  907,  19  Sup.  Ct.  Rep.  004;  Jforley  ▼. 
Lake  Shore  A  U.  8.  R.  Co.  140  U.  S.  171,  30 
L.  ed.  930,  13  Sup.  Ct.  Rep.  54. 

The  legislative  acts  which  authorized  pay- 
ments in  state  warrants  were  unconstitu- 
tional and  void  as  impairing  the  obligati<Hi 
of  a  contract  evidenced  by  the  bonds  and 
coupons,  which  were  payable  in  lawful 
money  of  the  United  States. 

Bank  v.  Super*.  7  Wall.  30,  tub  uom.  Jfew 
York  ew  rel.  Bank  of  New  York  v.  New  York 
County  Supers.  19  L.  ed.  61 ;  The  Confeder- 
ate Note  Cote,  19  Wall.  557,  sub  nam.  At- 
lantic, T.  i  0.  R.  Oo.  T.  Carolina  Nat.  Bank, 
22  L.  ed.  200;  Legal  Tender  Gate,  110  U.  S. 
449,  tub  nom.  Juilliard  v.  Oreenman,  28  L. 
ed.  215,  4  Sup.  Ct.  Rep.  122. 

These  acts  were  also  unconstitutional  as 
authorizing  the  emission  of  bills  of  credit  by 
the  state  in  riolation  of  U.  S.  Const,  art.  1, 

i  10. 

Craig  t.  Mitaouri,  4  Pet.  410,  7  L.  ed.  903; 
Britcoe  ▼.  Bank  of  Kentuokg,  II  Pet.  257,  9 
L.  ed.  709,  928;  Darrington  v.  Branoh  of 
Bank  of  Alabama,  13  How.  12,  14  L.  ed.  30; 
Legal  Tender  Oatet,  12  Wall.  667,  20  L.  ed. 
314;  Virginia  Coupon  Caaet,  114  U.  S.  284, 
tub  nom.  Poindexter  v.  Oreenhow,  29  L.  ed. 
190,  6  Sup.  Ct.  Rep.  903;  City  Nat.  Bank  v. 
Mahan,  21  La.  Ann.  761;  Bragg  v.  Tufftt, 
49  Ark.  554,  6  S.  W.  158. 

Such  art''  were  also  unconstitutional  as 
authorizing  the  issue  of  treasury  warrants 
intended  to  circulate  as  money,-  in  violation 
of  art  7,  I  8,  of  the  state  ConsUtutions  of 
1845  and  1861. 

Virginia  Coupon  Caaet,  114  U.  S.  284,  tub 
nom.  Poindetcter  y.  Oreenhow,  29  L.  ed.  190, 
6  Sup.  Ct  Rep.  903,  and  authorities  cited. 

These  laws  and  the  conduct  of  the  railway 
companies  thereunder  were  "intended  to  aid 
rebellion,"  and  were  consequently  void. 

Texaa  v.  White,  7  Wall.  734,  19  L.  ed.  240; 
Thomaa  v.  Richmond,  12  Wall.  357,  20  L.  ed. 
457:  Banauer  v.  Woodruff,  15  Wall.  439,  21 
L.  ed.  224;  Taylor  v.  Thomaa,  22  Wall.  479. 
22  L.  ed.  789 ;  Lamar  v.  Jftoott,  112  U.  S.  452, 
28  L.  ed.  761,  6  Sup.  Ct  Rep.  221 ;  New  Or- 
leant,  St.  L.  d  0.  R.  Co.  v.  State,  62  Miss. 
877;  Baldy  v.  Hunter,  171  U.  S.  400,  43  L. 
ed.  212,  18  Sup.  Ct.  Rep.  890;  Banauer  v. 
Doane,  12  Wall.  347,  20  L.  ed.  441. 

Even  if  payment  may  have  been  made  in 
part  in  warrants  issued  for  the  lawful  sup- 
port of  the  civil  government  of  Texas,  which 
were  also  made  receivable  for  the  debts  due 
the  school  fund,  the  legal  and  the  wrongful 
are  so  blended  in  the  laws  that  they  are  void 
for  any  and  all  purposes. 

Taylor  v.  Thomaa,  22  Wall.  488,  22  L.  ed. 
792;  A  Ken  v.  Louitiana,  103  U.  S.  80,  26  L. 
ed.  318;  Bragg  v.  Tuffta,  49  Ark.  554,  0  S. 
678 


W.  168;  Weatem  U.  Teleg.  Co.  v.  State,  62 
Tex.  630. 

When  the  legislature  or  state  officer*  pr» 
oeed  in  violation  of  the  state  or  national 
Constitution  they  do  not  act  for  the  state. 

Virginia  Coupon  Caaea,  114  U.  8.  293,  tub 
Ttorn.  Poindemter  v.  Oreenhow,  29  L.  ed.  193, 
6  Sup.  Ct  Rep.  903;  Pennoyer  v.  MeCon- 
naughy,  140  U.  S.  1,  35  L.  ed.  303,  11  Sup. 
Ct  Rep.  099;  Re  Tyler,  149  U.  S.  190,  37  L 
ed.  697,  13  Sup.  Ct  Rep.  786,  703;  Soott  r. 
Donald,  105  V.  8.  67,  41  L.  ed.  633,  17  Sup. 
Ct  Rep.  266;  Smyth  v.  Amet,  169  U.  8.  619, 
42  L.  ed.  839.  18  Sup.  Ct  Rep.  418. 

Mr.  U.  U.  Crane  also  filed  a  brief  for  de- 
fendant in  error: 

The  decision  of  the  court  of  civil  appeals 
on  the  question  of  fact  involved  in  the  record, 
to  the  effect  that  the  warrants  in  question 
were  issued  during  the  war  between  the 
states  and  for  the  purpose  of  being  circulated 
as  money,  is  conclusive  on  this  court 

Egan  v.  Hart,  105  U.  8.  188,  41  L.  ed.  680, 

17  Sup.  Ct  Rep.  300;  Backut  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  567,  42  L.  ed.  853, 

18  Sup.  Ct  Rep.  445 ;  Holloway  v.  Dunham, 
170  U.  S.  616,  42  L.  ed.  1166,  18  Sup.  Ct  Rep. 
784;  Harriton  v.  Pereo,  168  U.  S.  311,  42 
L.  ed.  478,  18  Sup.  Ct  Rep.  129. 

The  warrants  in  which  the  payments  were 
made,  issued  for  the  purpose  of  being  cir- 
culated as  mon^,  the  court  of  dvil  appeals 
held  to  be  void  because  in  contravention  of 
the  state  Constitution,  and  that  dedsion  ia 
conclusive  on  this  court,  and  not  open  to  re- 
view. 

Long  Island  Water  Supply  Oo.  v.  Brook- 
lyn, 166  U.  S.  686,  41  L.  ed.  1166,  17  Sup. 
Ct.  Rep.  718 ;  Merchanta'  d  M.  Bank  v.  Penn- 
tylvania,  167  U.  S.  461,  42  L.  ed.  236.  17 
Sup.  Ct  Rep.  829;  Baekua  v.  Fort  Street 
Union  Depot  Oo.  169  U.  S.  557,  42  L.  ed.  853, 
18  Sup.  Ct.  Rep.  445;  Chicago,  M.  <£  St.  P. 
n.  Co.  V.  Minneaota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209, 10  Sup.  Ct  Rep. 
402,  702. 

Where  two  grounds  of  defenses  are  inter- 
posal, each  broad  enough  to  defeat  a  recov- 
ery, and  only  one  of  them  involves  a  Federal 
question,  and  judgment  passes  for  the  de- 
fendant, the  record  must  show,  in  order  to 
justify  a  writ  of  error  from  this  court,  that 
the  judgment  rested  upon  a  decision  of  the 
Federal  question ;  and  if  this  does  not  affirm- 
atively appear,  the  writ  will  be  dismissed. 

Joh'naon  v.  Riak,  137  U.  S.  300.  34  L.  ed. 
683.  11  Sup.  Ct.  Rep.  Ill ;  Murray  v.  Ohar- 
leaton,  96  U.  S.  432,  24  L.  ed.  760;  Jenkint 
V.  TA>vev:enihal,  110  U.  8.  222,  28  L.  ed.  129, 
3  Sup.  Ct  Rep.  638;  Hale  v.  Akers,  132  U. 
8.  554.  33  L.  ed.  442,  10  Sup.  Ct.  Rep.  171 ; 
Beaupre  v.  Noyea,  138  U.  8.  397,  34  I^.  ed. 
991,  11  Sup.  Ct  Rep.  296;  Kreiger  v.  Shelbf 
R.  Co.  125  U.  S.  39,  31  L.  ed.  676.  8  Sup.  Ct 
Rep.  762;  Bacon  v.  Tewaa,  163  U.  8.  207,  41 
L.  ed.  132,  16  Sup.  Ct.  Rep.  1023;  Butti*  v 
Bollea,  150  U.  S.  361,  37  L.  ed.  1111,  14  Sup. 
Ct.  Rep.  131 ;  Connecticut  ex  rel.  Nerp  York 
<£  N.  E.  R.  Co.  y.  Woodruff,  153  U.  8.  689,  38 
L.  ed.  8C9,  14  Sup.  Ct  Rep.  976;  Hammond 
V.  Conneticut  Mut.  L.  Ina.  Co.  l.SO  U.  S. 
633,  37  L.  ed.  1206.  14  Sup.  Ct  Rep.  236; 
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Ifew  Orleans  Wateneorka  Co.  t.  Louisiana 
Sugar  Ret.  Co.  126  U.  S.  18.  31  L.  ed.  607,  8 
Sup.  Ct  R^.  741. 

Thia  rule  will  be  adhered  to,  although 
tliiB  court  may  believe  that  the  decision  of 
the  Fedwal  question  by  the  state  court  was 
erroneous. 

Klinger  v.  Missoiuri,  13  Wall.  257,  20  L. 
ed.  63S. 

Messrs.  T.  S.  Bmith  and  C.  A.  Culberson 
filed  an  additional  brief  on  motion  to  dis- 
miss writ  of  error. 

[74]  *Mr.  Justice  Peckham,  after  stating  the 
foregoing  facts,  delivered  the  opinion  of  the 
court: 

The  motion  to  dismiss  the  writ  of  error 
must  be  denied.  The  oase  involves  a  Fed- 
eral question  under  the  contract  clause  of  the 
Constitution. 

The  claim  on  the  part  of  the  defendant  in 
error,  the  plaintiff  below,  is  that  the  state 
court  decided  the  case  under  the  provisions 
of  the  state  Constitution  only,  and  without 
reference  to  the  act  of  1870,  which  the  plain- 
tiff in  error  (the  railro»d  company)  alleges 
to  be  an  impairment  ot  the  contract  set  up 
by  it  in  the  pleadings.  Although  the  state 
court  held  that  the  payments  in  dispute  were 
made  by  means  of  state  treasury  warrants 
issued  to  circulate  as  money,  which  were 
therefore  void  as  in  violation  of  the  Consti- 
tution of  the  state,  and  that  the  delivery  of 
the  warrants  by  the  company  amounted  to  no 
payment  whatever,  the  question  still  remains 
whether  by  that  decision  any  effect  was  given 
to  the  act  of  1870.  We  think  the  jud^ent 
of  the  state  court  did  give  effect  to  that  act; 

It  will  be  seen  that  the  3d  section  provides 
that  the  state  will  not  exact  of  any  railroad 
company  not  thereafter  in  default^  the  pay- 
ment of  the  principal  of  the  debt,  excepting 
as  paid  by  the  payments  due  the  sinking 
fund  under  the  provisions  of  the  act;  it  also 
provides  in  the  2d  section  that  if  a  railroad 
company  failed  to  pay  the  amount  required 
to  be  paid  in  section  1,  at  the  times  desig- 
nated thereby  or  within  ten  days  thereafter, 
then  the  whole  debt  of  such  company,  prin- 
cipal and  interest,  should  become  due,  and 
the  governor  was  directed  to  proceed  aa 
therein  stated. 

The  first  thing  to  be  done  in  order  to  be 
able  to  carry  out  the  provisions  of  the  act 
was  to  ascertain  what  the  aggregate  amount 
[75]  *of  the  loan  was,  as  that  amount  stood  on 
the  Ist  day  of  Hay,  1870,because  It  was  upon 
that  amount  that  interest  semiannually  was 
to  be  paid,  and  also  Iper  cent  of  principal  to 
the  sinking  fund,  llie  authorities  of  the 
state  determined  what  the  aggregate  amount 
was  as  it  stood  on  the  1st  day  of  May,  1870, 
and  they  arrived  at  that  amount  by  refusing 
to  recognize  as  valid  any  payment  which  the 
company  had  made  in  treasury  warrants, 
and  in  that  way  they  made  the  aggregate 
amount  larger  by  those  sums  than  that  made 
by  the  company,  which  claimed  to  be  cred- 
ited with  the  amount  of  ita  payments  in 
those  warrants.  Upon  the  aggregate  amount 
as  determined  by  the  authorities  of  the  state, 
payment  of  the  interest  and  for  the  sinking 
177  V.  S. 


fund  was  demanded  tmder  the  act.  This  d»> 
mand  was  complied  with  by  the  company 
under  protest,  and  accompanied  by  a  claim 
on  its  part  that  the  aggregate  amount  due  on 
the  loan  was  less  than  that  stated  by  the  au- 
thorities of  the  state  by  just  the  amount  of 
the  payments  which  the  company  had  made 
in  these  treasury  warrants.  The  protest  was 
overruled  and  the  claim  denied,  and  there- 
after the  same  protest  and  the  same  claim 
were  made  and  the  same  action  taken  upon 
the  part  of  the  state  authorities  on  each 
semiannual  occasion  when  payments  were 
due  and  made.  This  lasted  until  the  pay- 
ments made  by  the  company  in  cash  and  in 
the  treasury  warrants,  upon  the  basis  of  the 
legality  of  the  payments  in  such  warrants, 
paid  the  indebtedness  due  from  the  company 
to  the  state,  and  from  that  time  it  has  re- 
fused to  make  further  payments.  The  stat* 
did  not  acknowledge  that  full  payment  had 
been  made  of  that  indebtedness,  and  there- 
upon commenced  the  present  proceeding  to 
recover  the  nmount  it  claimed  to  be  due,  and 
to  foreclose  its  lien  against  the  company. 
This  it  could  not  do  under  the  statute  of 
1870  unless  the  company  had  defaulted  in 
respect  to  the  payments  required  under  that 
act. 

It  is  admitted  that  the  company  had  not  so 
defaulted,  provided  the  payments  in  treasury 
warrants  were  duly  credited  to  it;  nor  is  it 
denied,  on  the  other  hand,  that  if  those  pay- 
ments were  not  valid  payments  and  ought 
not  to  be  credited  to  Uie  company,  then  it 
had  defaulted  in  respect  to  the  payments  re- 
quired by  the  act  before  the  commencement 
of  these  proceedings.  'When  the  state  court,  [76] 
therefore,  decided  that  thesd  warrants  were 
issued  in  violation  of  the  Constitution  of  the 
state,  and  that  payments  in  them  were  in 
fact  and  in  law  no  payments,  and  gave  judg- 
ment accordingly,  the  effect  of  that  decision 
was  necessarily  to  hold  that  the  company 
had  defaulted  in  respect  to  the  payments  re- 
quired under  the  act,  and  that  the  proceed- 
ings of  the  state  to  collect  the  sum  due  were 
permitted  by  the  act,  and  effect  was  thus 
given  to  such  act,  although  not  one  word  was 
spoken  in  regard  to  it  in  the  opinion  de- 
livered in  the  state  court. 

If  the  railroad  company  had  not  failed  to- 
pay  any  amount  required  to  be  paid  in  sec- 
tion 1  of  the  act,  then  the  proceeding  herein- 
could  not  have  been  taken,  by  reason  of  the 
provision  contained  in  the  3d  section,  and  it 
IS  only  after  a  failure  to  pay  for  ten  days- 
that  the  2d  section  permits  the  proceedings 
to  be  taken  to  collect  the  amount.  In  giving 
judgment  for  the  plaintiff,  therefore,  the 
court  has  in  effect  determined  that  the  plain- 
tiff was  proceeding  rightly  under  the  act  of 
1870,  and  effect  was  thus  given  to  its  pro- 
visions. 

The  judgment  of  the  court  of  civil  appeals 
gives  an  aidditional  effect  to  the  act,  because 
by  its  judgment  there  is  struck  out  the  pro- 
vision in  the  judgment  of  the  trial  court  iu 
regard  to  the  lien  of  the  state,  and  it  has 
limited  that  lien  in  accordance  with  the  3d 
section  of  the  act,  so  that  it  should  not  at-  ■ 
tach  to  any  extension  of  the  railroad  which 
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had  been  constructed  since  its  passage.  Al- 
though that  modification  may  be  a  Tayor  to 
the  company,  it  neTertheless  gives  effect  to 
the  act.  The  company  has  not  accepted  that 
act  so  that  it  cannot  draw  in  question  its 
validity  as  construed  by  the  state  court,  and 
hence  no  reason  is  shown  for  the  grantineof 
the  motion  to  dismiss  on  that  ground.  The 
only  acceptance  consists  in  ue  payments 
made  by  nie  company  to  the  state  after  iti 
passage.  The  very  first  payment  made  by 
the  company,  under  the  act,  namely,  on  the 
1st  day  of  November,  1870,  was,  however, 
made  while  asserting  the  claim  that  pay- 
ments in  treasury  warrants  were  valid  and 
should  be  acknowledged  and  credited  to  the 
company;  and  upon  the  refusal  of  the  state 
authorities  to  admit  those  payments  the 
company  paid  the  interest  and  percentage  on 
(TT]  the  larger  sum  demanded  *by  the  stated  un- 
der protest  that  such  demand  was  illegal  and 
improper,  and  every  subsequent  payment  was 
made  under  the  same '  protest  by  the  coir- 
pany.  Payments  so  made  show  no  such  ac- 
ceptance of  the  act  as  to  prevent  the  com- 
pany from  thereafter  drawing  in  question  its 
validity  as  construed  by  the  state  authori- 
ties. 

'inus  we  see  that,  although  the  decision  of 
the  state  court  was  based  upon  the  ground 
that  the  warrants  in  which  these  payments 
were  made  had  been  issued  in  utter  viola- 
tion of  the  state  Constitution,  and  were 
hence  void,  and  that  no  payments  made  with 
•uch  warrants  had  any  validity,  and  al- 
though t^is  ground  of  invalidity  was  arrived 
at  without  any  reference  made  to  the  act  of 
1870,  yet  the  necessary  consequence  of  the 
judgment  was  that  effect  was  thereby  given 
to  Ukat  act,  and  in  a  manner  which  the  com- 
pany has  always  claimed  to  be  illegal  and  un- 
warranted by  the  act  when  properly  con- 
strued. The  company  has  never  accepted 
audi  a  oonstructilon,  but  on  the  contrary  has 
always  opposed  it,  and  raises  the  question 
in  tttis  proceeding  at  the  very  outset.  Upon 
these  facts  this  court  has  jurisdiction,  and 
it  is  its  duty  to  determine  for  itself  the  ex- 
istence, construction,  and  validity  of  the  al- 
leged contract,  and  also  to  determine 
whether,  as  construed  by  this  court,  it  has 
been  impaired  by  any  subsequent  state  legis- 
lation to  which  effect  has  been  given  by  the 
court  below.  Proprietors  of  Bridge  v.  Ro- 
U>k0n  Land  i  Improv.  Oo.  1  Wall.  116,  17 
L.  ed.  671;  Northweatem  University  v.  PffO- 
pie,  09  U.  S.  300,  25  L.  ed.  387 ;  Fish  v.  Jef. 
fersott  PoUoe  Jury.  116  U.  8.  131,  29  L.  ed. 
687,  6  Sup.  Ct.  Rep.  329;  New  Orleans 
WatertDorM  Co.  v.  Louisiana  Sugar  Bef.  Oo. 
125  U.  S.  18,  31  L.  ed.  607,  8  Sup.  Ct.  Bap. 
741 ;  Central  Land  Co.  v.  Laidley,  169  U.  3. 
103,  109,  40  Li.  ed.  91,  93,  16  Sup.  Ct.  Bep. 
80;  Bacon  v.  Teias.  163  U.  S.  207,  216,  41 
L.  ed.  132,  136,  16  Sup.  Ct.  Rep.  1023;  Uo- 
OuUough  V.  Virginia,  172  U.  S.  102,  43  L. 
ed.  382,  19  Sup.  Ct  Bep.  134. 

In  this  ease  we  think  we  liave  shown  that 
the  judgment  did  give  effect  to  subsequent 
legislation,  which,  as  construed  by  the  state 
court,  the  oompaay  daims  has  impaired  the 
obligation  of  ue  contract  between  itself  and 
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the  state.  The  writ  of  error  was  therefore 
well  brought. 

The  motion  for  the  removal  of  this  case  to 
the  United  States  circuit  court  was  properly 
denied.  The  statement  of  the  cause  of  ao- 
tion  as  contained  in  plaintiff's  first  petition 
did  not  show  that  the  suit  was  one  arising 
under  the  Constitution,  laws,  or  treaties  ol 
the  United  States. 

*The  suit,  as  it  appears  upon  the  face  of  [T8] 
the  petition  of  plaintiff,  was  upon  the  bonds 
given  by  the  company  for  the  loan  of  a  por- 
tion of  the  school  fund,  and  to  foreclose  the 
lien  of  the  state  upon  thepropertyof  the  oom- 
p«uiy,  and  in  the  petition  reference  was  made 
to  the  act  of  1870  for  the  purpose  of  stating 
the  amount  due  on  the  bonds  for  principal 
and  interest.  Nothing  upon  the  face  of  tnis 
petition  showed  any  fact  upon  which  Federal 
jurisdiction  could  be  based.  The  company 
answered  by  alleging  certain  payments  in 
treasury  warrants,  which,  if  properly  cred- 
ited, would  show  that,  with  the  other  pay- 
ments that  had  been  made,  there  was  nothing 
due  the  plaintiff  on  the  bonds.  As  an  an- 
swer to  tbis  defense  the  plaintiff  set  up  the 
invalidity  of  the  laws  providing  for  pay- 
ments in  treasury  warrants;  that  the  war- 
rants were  issued  by  the  state  in  violation  of 
both  the  state  and  FederaJ  Constitutions, 
and  that  the  payments  were  therefore  illegal 
and  void.  This  was  no  part  of  the  plaintiff's 
cause  of  action  upon  which  suit  was  brought, 
and  that  cause  of  action  did  not  in  any  way 
involve  a  question  arising  under  the  Consti- 
tution or  laws  of  the  Imited  States.  The 
defendant  therefore  made  out  no  case  for  a 
removal  to  the  United  States  circuit  court. 
Oregon  Short  Line  d  U.  if.  R.  Oo.  v.  8kot- 
towe,  162  U.  8.  490,  494,  40  L.  ed.  1048,  1049. 
16  Sup.  Ct  Bep.  869;  Tennessee  v.  Union  d 
P.  Bank,  152  if.  8.  464,  38  L.  ed.  511,  14  Sup. 
Ct  Bep.  664;  CMveston,  B.  d  8.  A.  K.  Oo.  t. 
Teaas,  170  U.  S.  226,  236,  42  L.  ed.  1017, 
1020,  18  Sup.  Ct  Rep.  603. 

The  result  of  the  authorities  is  that  the 
Federal  character  of  the  suit  must  appear 
in  the  plaintiff's  own  statement  of  Us  claim, 
and  Uiat  where  a  defense  has  been  interposed, 
the  reply  to  which  brings  out  matters  of  a 
Federal  nature,  those  matters  thus  brought 
out  by  the  plaintiff  do  not  form  a  pu-t  of  nil 
cause  of  aoti<»,  but  are  merely  a  reply  to  the 
defense  set  up  by  the  defendant  llie  review 
of  the  Federal  question  by  this  court  Is  not 
thereby  precluded,  for,  it  having  been  prop-  ' 

eriy  raised  in  the  state  court  and  decided 
against  the  contenticm  of  the  party  setting 
it  up,  this  court  may  review  it  on  error  to 
the  highest  court  of  the  state. 

This  brings  us  to  the  question.  What,  if 
any,  contra^  existed  between  the  state  and 
the  company  consequent  upon  the  payments 
by  the  company  to  the  oomptnrfler  of  the 
state  in  the  treasury  warrants  heretofore 
mentioned  T 

*The  company  contends  that  by  the  pas-  [TOJ 
sage  of  the  acts  of  December  16,  1863,  Hay 
28,  1864,  and  November  16,  1864,  and  br  ita 
compUanoe  with  such  acts,  and  its  nayment 
of  treasury  warrants  to  the  comptroller,  and 
their  receipt  by  Urn,  and  Us  eaneelatioB 
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thereof,  there  was  an  executed  transaction, 
and  an  implied  contract  thereupon  arose  that 
such  payments  should  remain  and  be  re- 
garded as  valid  and  effectual,  and  that  this 
implied  contract  was  entitled  to  the  protec- 
tion of  the  Constitution  of  the  United  States, 
and  its  obligation  could  not  be  impaired  by 
any  subsequent  act  of  the  legislature  of  the 
state. 

These  acts  have  been  already  set  forth. 
The  company  alleges  that  it  fully  complied 
with  all  of  them,  and  that,  relying  upon  the 
offers  thus  made,  it  paid  to  the  State  the 
warrants  mentioned,  which  were  received  by 
the  comptroller  and  canceled,  and  bonds  of 
the  state  for  a  like  amount,  bearing  6  per 
cent  interest,  were  issued  by  him  to  the 
school  fund. 

The  provision  in  the  state  Constitution, 
which  it  is  alleged  was  violated  by  the  is- 
suing of  the^  warrants,  is  contained  in  the 
8th  section  of  article  7  of  the  Constitution  of 
1845,  in  which  among  other  things,  it  was 
provided,  ".  .  .  and  in  no  case  shall  the 
l^slature  have  the  power  to.  issue  'treasury 
wairants,'  'treasury  notes,'  or  paper  of  any 
description  intended  to  circulate  as  money." 
The  same  provision  is  found  in  the  Constittt- 
tion  of  Texas  adopted  in  1861. 

It  is  contended  on  the  part  of  the  state 
that  these  warrants  were  issued  in  violation 
of  that  section  of  the  Constitution,  inas- 
much as  they  were  treasury  warrants  in- 
tended to  circulate  as  money. 

It  is  stated  in  the  opinion  delivered  in  the 
court  of  civil  appeals,  "that  the  warrants  of 
the  state  issued  during  the  period  of  the  war 
after  January  1,  1862,  were  intended  to  be 
used  and  circulated  as  money.  And  in  this 
connection  it  is  well  to  say  that  we  are  of 
the  opinion,  from  all  that  is  shown  by  the 
record,  together  with  various  acts  of  the 
legislatures  during  that  time,  that  the  pay- 
ments made  in  warrants  by  the  railway  com- 
panies upon  the  obligations  sued  upon  were 
in  warrants  issued  after  the  time  we  have  de- 
clared they  were  intended  to  circulate  as 
money." 
(80]  *The  question  whether  the  legislature  so 
intended  is  one  to  be  decided  by  an  inspec- 
tion of  the  act  under  which  they  were  issued, 
and  possibly  by  reference  to  the  text  of  other 
acts  of  the  legislature  enacted  at  or  about 
the  same  time.  Whether  an  act  provides 
for  the  issuing  of  warrants  that  were  in- 
tended to  circulate  as  money  is  in  reality  a 
question  of  law  arising  upon  the  construc- 
tion of  the  legislative  act;  and  a  finding  by 
the  court  that  warrants  issued  under  and  by 
virtue  of  certain  acts  of  the  legislature  were 
issued  with  such  intention  is  in  the  nature 
of  a  legal  conclusion,  and  not  a  finding  of 
fact,  and  therefore  it  can  be  reviewed  by  this 
eourt. 

To  prove  that  these  warrants  were  so  is- 
sued, reference  is  made  to  various  acts  of  the 
legislature  (in  addition  to  those  above  men- 
tioned under  which  the  payments  were  made 
by  the  company),  among  which  are  the  fol- 
lowing: 
_  The  act  approved  February  14,  1860,  pro- 
Tided  that  when  an  account  was  presented 
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for  payment  for  which  an  appropriation  had 
been  made  it  was  the  duty  of  the  comptroller 
to  audit  it  if  legal,  and  to  issue  his  warrant 
for  the  amount,  and  if  there  were  any  money 
in  the  treasury  to  pay  the  demand  the  comp- 
troller was  directed  to  issue  his  warrant 
upon  the  treasurer  for  the  amount,  with  10 
per  cent  per  anntun  interest,  and  those  war- 
rants were  to  be  signed  by  the  governor  and 
indorsed  by  the  treasurer.  The  act  further 
provided  that  these  warrants  should  not  cir- 
culate as  money,  but  might  be  assigned. 

It  is  said  that  the  warrante  issued  under 
this  act  were  few,  and  they  are  not  classed 
among  the  warrante  in  which  any  paymento 
were  made  to  the  school  fund.  It  is,  of 
course,  not  contended  that  these  warrante 
were  intended  to  circulate  as  money,  but  the 
act  was  repealed  in  1862,  and  the  repealing 
act,  while  oonteining  other  provisions, 
omitted  the  provision  that  the  warrante  to 
be  issued  should  not  circulate  as  money,  and 
that  omission  is  regarded  by  counsel  as  sug- 
gestive of  the  intention  of  the  legislature 
that  the  warrante  issued  under  the  act  of 
1862  should  so  circulate. 

By  the  2d  section  of  that  act  it  was  pro- 
vided that  the  comptroller  on  presentotion  of 
any  warrant  bearing  interest,  as  well  as  on 
presentetion  of  any  other  legal  claim  for 
which  an  'appropriation  had  been  made,  [81] 
should  draw  a  warrant  on  the  treasury  for 
the  amount,  and  payment  was  to  be  made  if 
there  were  any  money  in  the  treasury;  but 
if  not,  the  comptroller  was  authorized  to  is- 
sue one  or  more  warranto  for  the  amount 
that  might  be  due  and  payable  to  the  party 
entitled  to  payment,  or  bearer,  "and  said 
warrante  shall  be  of  such  proportions  of  the 
claim  as  may  be  expressly  required  by  th« 
holder;  provided,  that  not  more  than  one 
tenth  of  the  whole  amount  may  be  issued  in 
warrante  of  $1  each  and  the  balance  of  $5  or 
more  each,  and  said  warrante  shall  be  in- 
dorsed by  the  treasurer,  and  every  interest- 
bearing  warrant  that  is  supersedeid  shall  be 
cancelMl  by  the  comptroller." 

The  3d  section  of  the  act  provided  that 
when  the  warranto  were  presented  at  the 
treasury  and  paid  they  should  be  canceled, 
and  should  not  be  reissued. 

By  the  act  of  January  11,  1862,  it  was 
provided  that  treasury  warrante  not  bearing 
interest,  in  addition  to  the  other  provisions 
made  for  their  reception  in  payment  for 
lands  (including  certificates  therefor), 
should  be  receivable  as  money  in  the  payment 
of  office  fees,  including  fees  for  patente  and 
land  dues  payable  in  the  general  land  office, 
texes,  and  all  other  dues  to  be  collected  for 
the  stete  or  in  ite  name,  with  exceptions 
therein  steted. 

By  another  act  passed  on  the  same  day, 
January  II,  1862  (Ueneral  Laws,  TexEM, 
1862,  page  38) ,  the  treasurer  and  every  other 
officer  of  the  stete  and  of  counties,  who  had 
received  as  public  money,  among  other 
things,  the  treasury  warrante  of  the  stete, 
were  directed  to  disburse  or  transfer  the 
same  as  money,  at  par,  if  the  person  or  per- 
sons entitled  to  have  a  disbursement  or 
transfer    would    receive  such    warrante    as 
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money;  and  officer!  who  were  anthorized  to 
reeeive  public  money  were  anthorized  and 
directed  to  receive  these  warrants  as  money, 
except  when  expressly  prohibited  by  some 
other  law.  Treasury  warrants  of  the  state 
received  by  the  treasurer  thereof  were  not 
to  be  reissued. 

Also  on  December  16,  1863,  another  act 
was  passed,  section  2  of  which  reads  as  fol- 
lows: 
"Atoxof  %otl  per  cent  shall  beleried  and 

[88]  collected  *in  kind  on  all  specie,  treasury  notes 
of  the  Confederate  States  of  America,  treas- 
ury warrants  of  the  state  of  Texas,  and 
bank  notes  held  or  owned  in  this  state,  and 
all  foreign  bills  of  exchange  and  certificates 
of  deposit,  and  other  evidences  of  money 
upon  deposit  or  secured  beyond  the  limits  of 
the  state,  owned  by  persons  residing  therein, 
shall  be  known  as  specie,  and  thereon  shall 
be  levied  a  tax  of  ^  of  1  per  cent  in  specie." 
The  court  below  has  oonstrued  these  vari- 
ous acts,  in  connection  "with  well-known 
matters  of  history  relating  thereto,"  and 
considering  also  the  character  of  legisla- 
tion during  the  period  of  the  war,  aa  estab- 
lishing the  intention  of  the  legislature  tiiat 
the  warrants  should  circulate  as  money. 
It  is  stated  in  the  opinion  that  the  legisla- 
tion, providing  the  purpose  for  which  they 
could  be  used  and  the  small  amounts  for 
which  they  could  be  issued,  and  also  the  size, 
shape,  and  color  of  the  warrants,  together 
with  the  history  of  the  times  and  the  well- 
known  depleted  condition  of  the  treasury 
during  that  period,  and  the  scarcity  of  ex- 
isting, reliable,  and  available  circulating 
medium,  as  money,  all  showed  that  the  pur- 
pose of  the  various  acts  of  the  legislature 
was  to  give  to  the  warrants  issued  during 
ihat  time  as  much  as  possible  a  standing  and 
character  as  money.  The  court  therefore 
held  that  the  warrants  were  void,  as  issued 
in  violation  of  the  Constitution  of  the  state ; 

I  the  payment  made  in  them  was  in  law  no 
payment;  that  no  contract  arose  between  the 
state  and  the  company  by  reason  of  the  use 
made  of  the  warrants  in  surrendering  them 
to  the  comptroller,  and  that  therefore  no  de- 
fense to  plaintiff's  cause  of  action  was  es- 
tablished. 

These  warrants  were  issued  pursuant  to 
appropriations  made  by  the  legislature  and 
in  payment  of  debts  existing  at  the  time  in 
favor  of  the  individuals  to  whom  they  were 
delivered.  They  were  payable  at  once,  and 
if  there  had  been  funds  of  the  state  in  the 
treasury  tbey  would  have  been  immediately 
paid  and  canceled.  It  was  only  because  there 
was  no  money  in  the  treasury  that  they  were 
not  paid.  The  state  therefore  provided  that 
they  might  be  received  in  payment  of  taxes 
or  dues  to  the  state,   and   that   its   officers 

(83}  might  disburse  them  in  payment *of  its  debta 
to  any  person  who  would  consent  to  receive 
them,  but  that  when  presented  to  the  treas- 
urer of  the  state  and  received  by  him  they 
should  be  canceled. 

We  have  been  referred  to  no  act  making 
provision  for  the  size,  shape,  or  color  of  the 
paper  to  he  used  for  the  warrants,  and  such 
size,  etc.,  tannot  be  regarded  as  evidence  of 
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any  weight  ••  to  the  intent  on  the  part  ol 
the  legisiatnre  that  thc^  ghoiild  eironlate  m 
money;  nor  doea  the  depleted  oondition  of 
the  treasury  or  the  acardty  of  a  circulating 
medium  necessarily  or  properly  induce  to 
that  conclusion.  That  tAe  size  of  the  war- 
rant, both  aa  to  amount  and  shape,  might 
somewhat  facilitate  a  holder,  upon  occasion, 
to  discharge  a  debt  and  in  that  way  use  it  aa 
money,  ia  not  at  all  sufficient,  or  indeed  any 
proper,  evidence  of  an  unlawful  intent  on  thie 
part  of  the  legislature.  The  act  of  Decem- 
ber 16,  1863,  is  not  the  slightest  evidence  on 
the  subject.  It  simply  provided  for  taxing 
specie,  treasury  notes  of  the  Confederate 
States,  treasury  warrants  of  the  state,  and 
bank  notes  held  or  owned  in  the  state.  It 
also  provided  a  tax  upon  foreign  bills  of  ex- 
change and  other  evidences  of  money  on  de- 
posit or  secured  beyond  the  limits  of  the  state 
and  owned  by  persons  residing  therein,  and 
provided  that  they  should  be  known  as  specie. 
The  fact  that  treasury  warrants  were  mixed 
up  in  such  an  act  for  the  purpose  of  taxation 
\^th  specie,  bills  of  exchange,  certificates  of 
deposit,  etc.,  has  not  the  slightest  tendency 
to  prove  the  intent  that  the  warrants  should 
circulate  as  money. 

It  does  not  seem  to  us  that  this  legislation 
shows  that  the  warrants  were  thus  issued 
within  the  meaning  either  of  the  state  or  the 
Federal  Constitution.  The  only  provision 
looking  towards  a  treatment  of  the  warrants 
in  any  manner  as  money  is  the  direction  to 
the  state's  own  officers  to  receive  them  as 
payment  for  taxes  and  dues  to  the  state,  and 
to  pay  them  as  money  to  such  persons  as 
would  receive  them  in  payment  of  the  indebt- 
edness of  the  state  to  them. 

The  fact  that  a  creditor  of  the  state,  will- 
ing to  receive  payment  in  these  warrants, 
might  demand  that  they  should  be  issued  to 
him  in  small  sums,  and  not  in  one  single  war- 
rant, does  not  bear  with  great  force  upon  the 
intent  of  the  legislature  that  the  warrants 
should  thereafter  circulate  as  money.  It 
does  not  'show  that  those  warrants  were  (8^1 
intended  to  so  circulate  between  individ- 
uals for  the  ordinary  purposes  of  society 
and  in  the  general  transactions  of  busi- 
ness between  citizens.  For  the  state  to 
say  that  the  warrants  should  be  transferred 
or  disbursed  by  its  own  officers  as  money, 
if  the  person  entitled  to  a  transfer  or  dis- 
bursement from  the  state  would  receive  them 
as  money,  simply  amounts  to  a  declaration 
that  the  warrants  should  be  issued  to  all 
such  persons  as  would  accept  them  in  pay- 
ment of  the  debts  due  them  from  the  state. 
To  encourage  such  willingness  the  provision 
was  made  that  these  warrants  should  be  re- 
ceivable as  money;  that  is,  as  payment  for 
certain  debts  due  the  state,  as  for  taxes,  etc. 
This  use  of  the  words  "as  money"  has,  in  our 
judgment,  no  further  significance,  and  has  no 
force  for  the  purpose  of  showing  the  inten-  ■ 
tion  of  the  legislature  to  have  the  warrants 
circulate  generally  as  money  and  to  form  a 
circulating  medium  of  that  kind  of  paper. 

It  must  not  only  be  that  they  are  capable 
of  sometimes  being  used  instead  of  money, 
but  they  must  have  a  fitness  for  general  cir> 
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dilation  in  the  community  as  a  representa- 
'tiv*  and  sulistitute  for  money  in  the  common 
transactions  of  business.  This  is  what  is 
meant  by  the  expression  "intended  to  eircu- 
lat«  as  money."  These  warrants  were  pay- 
able to  the  individual  to  whom  the  state  was 
indebted,  or  to  bearer,  and  were  issued  to  a 
creditor  of  the  state.  That  the  legislature 
may  have  desired  to  facilitate  the  use  of  the 
Trarrants  by  these  provisions  is  perhaps  true. 
But  the  members  of  the  legislature  knew 
that  to  issue  the  warrants  to  circulate  as 
money  would  be  to  condemn  them  from  the 
start.  That  the  promise  should  be  made  to 
reoeive  them  in  payment  of  debts  due  the 
state  would  add  to  their  usefulness  and  to 
the  willingness  of  people  to  take  them  in  pay- 
ment of  debts  due  them  from  the  state,  and 
that  while  in  their  hands  others  might  re- 
aeive  them  in  payment  of  debts,  was  a  possi- 
bility or  probability  depending  upon  whether 
the  person  taking  them  had  opportunity  to 
use  Uiem  to  pay  some  of  his  own  debts  to  the 
state.  That  he  might  on  some  occasion  be 
able  to  so  use  the  warrant  as  to  enable  him  to 
ttiereby  discharge  an  obligation  from  himself 
to  a  third  person  who  was  willing  to  accept 
it  does  not  bring  the  warrant  so  used  within 
fSS]  the  'ordinary  meaning  of  the  term  "money." 
It  is  not  money  in  that  sense. 

The  provision  in  the  state  is  substantially 
the  same  aa  that  in  the  Federal  Constitution, 
in  that  the  legislature  is  prohibited  from  is- 
suing treasury  warrants,  treasury  notes,  or 
{taper  of  any  description  intended  to  circu- 
ate  as  money,  while  in  the  Federal  Constitu- 
tion the  prohibition  is  against  a  state's  emit- 
ting bills  of  credit;  and  the  necessity  exists 
in  both  that  the  paper  shall  be  issued 
to  circulate  as  money,  in  order  to  be  in 
violation  of  either  instrument.  It  has 
been  held  that  the  bills  of  credit  prohib- 
ited by  the  Federal  Constitution  are  those 
which  were  intended  to  circulate  as  money, 
•nd  henoe  the  authorities  as  to  the  meaning 
of  that  expression,  when  so  used,  are  appli- 
cable here. 

In  Craig  v.  Misaouri,  4  Pet.  410,  7  L.  ed. 
903,  Chief  Justice  Marshall,  in  referring  to 
the  meaning  of  the  clause  in  the  Constitution 
prohibiting  a  state  from  emitting  bills  of 
credit,  said  (page  432,  L.  ed.  p.  911) : 

"The  word  'emit'  is  never  employed  in  de- 
scribing those  contracts  by  which  a  state 
binds  itself  to  pay  money  at  a  future  day  for 
services  actually  received,  or  for  money  bor- 
rowed for  present  use;  nor  are  instruments 
executed  for  such  purposes,  in  common  lan- 
gfUige,  denominated  'bills  of  credit.'  To 
'emit  bills  of  credit'  conveys  to  the  mind  the 
idea  of  issuing  paper  intended  to  circulate 
through   the   community    for   its   ordinary 

Surposee,  as  money,  which  paper  is  re- 
eemable  at  a  future  day.  This  is  the  sense 
in  which  the  terms  have  been  always  under- 
stood." 

It  is  true  the  court  in  the  Craig  Case  held 
that  the  certificates  authorized  by  the  state 
of  Missouri  were  void  because  they  were  in 
effect  billa  of  credit  They  were  issued  on 
account  of  loans  made  from  time  to  time  to 
the  state,  and  were  held  to  have  been  issued 
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to  circulate  as  money.  The  court  then  con- 
sisted of  seven  members,  and  Mr.  Justice 
Johnson,  Mr.  Justice  lliompson,  and  Mr. 
Justice  McLean  did  not  concur  in  the  judg- 
ment. Mr.  Justice  Johnson  thought  that  the 
term  did  not  extend  to  certificates  that  bore 
interest  and  the  value  of  which  varied  with 
each  passing  day;  that  they  approximated 
to  bills  'drawn  upon  a  fund,  not  to  be  with-  [86 1 
drawn  by  any  law  of  the  state;  that  the 
promise  was  also  to  receive  in  payment  of 
debts  and  taxes  due  the  state,  and  the  certifi- 
cates did  not  depend  for  value  upon  the  faith 
of  the  state  only,  and  hence  they  were  not 
bills  of  credit. 

Mr.  Justice  Thompson  thought  they  were 
not  bills  of  credit,  for  the  reason,  among 
others,  that  the  act  did  not  profess  to  make 
them  a  circulating  medium  or  a  substitute 
for  money;  it  made  them  only  receivable  for 
taxes,  etc.,  due  the  state,  and  those  were 
special  and  limited  objects  not  sufficient  to 
enable  the  certificates  to  answer  the  purpose 
of  a  circulating  medium  to  any  considerable 
extent. 

Mr.  Jiutice  McLean  thought  that  to  con- 
stitute a  bill  of  credit  it  must  be  issued  by  a 
state,  and  its  circulation  as  money  enforced 
by  statutory  provisions.  At  page  454,  L.  ed. 
p.  918,  he  said:  "Where  a  warrant  is  issued 
for  the  amount  due  to  a  claimant,  which  is 
to  be  paid  on  presentation  to  the  treasurer, 
can  it  be  denominated  a  bill  of  credit!"  He 
thought  not. 

In  the  subsequent  case  of  Briscoe  v.  Bank 
of  Kentucky,  11  Pet.  257,  9  L.  ed.  709,  the 
same  question  as  to  the  meaning  of  the  term 
"bills  of  credit"  arose,  and  Mr.  Justice  Mc- 
Lean delivered  the  opinion  of  the  court. 

The  question  was  whether  bank  notes  is- 
sued by  the  Bank  of  the  Commonwealth  of 
Kentucky,  declared  by  the  state  act  of  incor- 
poration to  be  exclusively  the  property  of  the 
commonwealth,  were  bills  of  credit.  In  the 
course  of  the  opinion  the  judge  stated,  page 
312,  L.  ed.  p.  731 :  "The  terms  'bills  of  credit' 
in  their  mercantile  sense  comprehend  a  great 
variety  of  evidences  of  debt,  which  circulate 
in  a  commercial  country.  .  .  .  But  the 
inhibition  of  the  Constitution  applies  to  bills 
of  credit  in  a  more  limited  sense.  It  would 
be  difficult  to  classify  the  bills  of  credit 
which  were  issued  in  the  early  history  of  this 
country.  They  were  all  designed  to  circulate 
as  money,  being  issued  under  the  laws  of  the 
respective  colonies." 

Reference  is  made  in  the  course  of  the 
opinion  to  Craig  v.  Uissouri,  4  Pet.  410,  7  L. 
ed.  903,  and  to  the  views  of  the  two  dissent- 
ing judges  (besides  himself)  as  to  the  mean- 
ing of  the  expression,  and  he  ends  the  dis- 
cussion of  that  part  of  the  question  by  re- 
ferring to  'what  Chief  Justice  Marshall  had  [87] 
said,  and  adding:  "The  definition,  then, 
which  does  include  all  classes  Of  bills  of 
credit  emitted  by  the  colonies  or  states,  is  a 
paper  issued  by  the  sovereign  power  contain- 
ing a  pledge  of  its  faith  and  designed  to  cir- 
culate as  money." 

It  was  held  that  the  bank  notes  in  question 
did  not  fill  that  definition.  In  Woodruff  v. 
Trapnall,  10  How.  190,  205,  13  L.  ed.  383.  the 
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queBt'ion  waa  a^in  referred  to  by  Mr.  Jus- 
tice McLean  in  delivering  the  opinion  of  th« 
court,  and  he  said  that  the  notes  of  the  banks 
therein  mentioned  were  not  bills  of  credit, 
upon  the  authority  of  the  Briscoe  Case.  To 
the  same  effect  is  Darrington  v.  Branch  of 
The  Bank  of  Alabama,  13  How.  12,  14  f^  »\. 
30,  the  opinion  being  also  delivered  by  Mr. 
Justice  McLean.  The  state  creating  the 
bank  in  that  case  was  the  only  stockholder 
and  its  credit  was  pledged  for  the  ultimate 
redemption  of  the  notes  of  the  bank. 

The  court  said  it  was  impossible  to  hold 
that  bills  issued  by  the  bank  came  within  the 
definition  of  bills  of  credit.  Briscoe  v.  Bank 
of  Kentucky,  11  Pet  267,  9  L.  ed.  709,  was 
again  referred  to,  and  the  definition  ap- 
proved, that  the  paper  must  be  issued  by  a 
state,  upon  its  faith,  designed  to  circulate 
as  money,  and  to  be  received  and  used  as 
such  in  the  ordinary  I'usiness  of  life. 

In  Poindewter  v.  Oreenhoto,  114  U.  S.  270, 
283,  29  L.  ed.  18S,  190,  6  Sup.  Ct.  Rep.  903, 
962,  the  coupons  in  question  were  in  the  or- 
dinary form,  and  one  of  them  was  set  out  in 
the  opinion  of  the  court,  and  is  as  follows: 

"Receivable  at  and  after  maturity  for  all 
taxes,  debts,  and  demands  due  the  State. 

"The  Commonwealth  of  Virginia  will  pay 
the  bearer  thirty  dollars  interest,  due  1st 
January,  1884,  on  bond  No.  2,731. 

"Coupon  No.  20." 

"Geo.  Rye,  Treasurer." 

It  was  contended  that  this  coupon  was  a 
bill  of  credit  in  the  sense  of  the  Constitu- 
tion, because  receivable  in  payment  of  debts 
due  the  state,  and  negotiable  by  delivery 
merely,  and  intended  to  pass  from  hand  to 
hand  and  to  circulate  as  money. 

It  was  in  consequence  of  unrestrained  is- 
sues of  paper  money  by  the  colonial  and  state 
governments,  based  alone  upon  credit,  said 
the  court,  that  this  clause  in  the  Constitu- 
tion prohibiting  the  emission  of  bills  of 
[88]  credit  by  the  states  was  adopted,  and  *the 
proper  definition  of  the  term  was  not  founded 
on  the  abstract  meaning  of  the  words  so  as 
to  include  everything  in  the  nature  of  an  ob- 
ligation to  pay  money,  reposing  on  the  pub- 
lic faith  and  subject  to  future  redemption, 
but  was  limited  to  those  particular  forms  or 
evidences  of  debt  that  had  been  so  abused  to 
the  detriment  of  both  private  and  public  in- 
terests. 

Speaking  of  these  particular  coupons  the 
court  said: 

"They  are  issued  by  the  state,  it  is  true. 
They  are  promises  to  pay  money.  Their  pay- 
ment and  redemption  are  baaed  on  the  credit 
of  the  state,  but  they  were  not  emitted  by  the 
state,  in  the  sense  in  which  a  government 
emits  its  treasury  notes,  or  a  bank  its  bank 
notes — a  circulating  medium  or  paper  cur- 
rency— as  a  substitute  for  mon^.  And  there 
is  nothing  on  the  face  of  the  instruments  nor 
in  their  form  or  nature,  nor  in  the  terms  of 
the  law  which  authorized  their  issue,  nor  in 
the  circumstances  of  their  creation  or  use, 
as  shown  by  the  record,  on  which  to  fotind 
an  inference  that  these  coupons  were  de- 
signed to  circulate,  in  the  common  transae- 
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tions  of  business,  as  money,  nor  that  in  foot 
tiiOT  were  so  used." 

The  fact  that  the  oonpona  were  receivable 
in  payment  of  taxes  and  other  dues  to  the 
state,  and  hence  might  circulate  from  hand 
to  hand  as  money,  was  held  to  fall  far  abort 
of  showing  their  fitness  for  general  eirenl*- 
tion  in  the  community  as  the  represottative 
and  substitute  for  mon^  in  uie  common 
transaction  of  business,  which  the  court  held 
was  necessary  to  bring  them  within  the  con- 
stitutional prohibition  against  bills  of  credit. 
This  reasoning  applies  with  equal  force  to 
treasury  warrants.  Both  classes  of  paper 
must  be  intended  to  circulate  as  money,  and 
the  same  conditions  regarding  such  inten- 
tion, and  the  same  evidence  to  prove  it, 
would  be  necessary  in  each  case. 

In  the  light  of  these  authorities,  it  seems 
to  us  that  it  cannot  be  properly  said  that  the 
treasury  warrants  violated  the  Constitution, 
either  of  the  state  or  of  the  United  States, 
because  there  is  no  evidence  that  they  were 
intended  to  circulate  as  money  within  the 
meaning  of  that  term  as  already  given.  The 
record  does  not  show  that  the  legislature  in- 
tended that  these  warrants  should  or  that 
they  could  be  so  used  as  to  circulate  'among  \8V] 
the  people  as  money,  to  be  used  by  them  as  a 
paper  currency  or  a  circulating  medium  in 
their  dealings  with  each  other.  Small  de- 
nominations of  the  warrants  would  certainly 
facilitate  their  retirement  through  their  use 
for  payment  of  taxes  and  other  debts  due  the 
state,  and  would  increase  their  convenience 
for  paying  freight  or  passenger  fare  to  the 
companies,  which  would  then  have  an  oppor- 
tunity to  present  them  to  the  state  in  pay- 
ment of  interest;  and  as  the  laws  did  not 
provide  for  their  circulation  as  money,  but 
only  to  be  received  or  paid  by  the  officers  of 
the  state  between  the  state  and  its  debtors 
and  creditors  and  to  the  railroad  companies, 
as  stated,  it  cannot  be  supposed  from  sueli 
evidence  that  it  was  the  intention  of  the  1^- 
islature  that  these  warrants  should  be  cir- 
culated as  money,  and  should  thus  violate 
the  provisions  of  the  Constitution. 

A  warrant  drawn  by  the  state  authorities 
in  payment  of  an  appropriation  made  by  the 
legislature,  where  the  warrant  is  payable 
upon  presentation  if  there  be  funds  in  the 
treasury,  and  which  has  been  issued  to  an  in- 
dividual in  payment  of  the  debt  of  the  state 
to  him,  cannot,  as  it  seems  to  us,  be  properly 
called  a  bill  of  credit  or  a  treasury  warrant 
intended  to  circulate  as  money.  Although 
the  state  directed  its  officers  to  receive  the 
warrants  as  money,  in  payment  of  certain 
dues  to  the  state,  and  to  deliver  them  to 
those  who  would  receive  them  as  money  in 
payment  of  dues  from  the  state  to  such  per- 
sons, yet,  as  we  have  already  remarked,  this 
direction  was  only  another  mode  of  express- 
ing the  idea  that,  as  between  the  state  and 
the  individual,  the  delivery  of  the  warrant 
should  operate  as  a  payment  of  the  debt  for 
which  the  delivery  was  made.  When  the 
warrants  once  came  back  to  the  treasurer  of 
the  state  they  were  not  to  be  reissued.  The 
decisione  of  this  court  have  shown  great  r^ 
luctance  under  this  provision  as  to  bills  of 
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eredit,  to  interfere  with  or  reduce  tlie  yeiy 
important  and  necesBary  power  of  tiie  states 
to  pay  their  debt*  by  delivering  to  their  cred- 
itors their  written  promises  to  pay  them  on 
demand,  and  in  the  meantime  to  receive  the 
paper  as  payment  of  debts  due  the  state  for 
taxes  and  other  like  matters. 

If  any  fair  doubt  could  arise,  it  should  be 
solved  in  favor  of  the  validity  of  the  paper. 
[90]  There  must  be  an  intention  on  the  *part  of 
the  legislature  that  the  paper  should  circu- 
late as  monejr.  There  must,  in  other  words, 
be  an  intention  to  violate  Uie  Constitution. 

A  deliberate  intention  on  the  part  of  a  leg- 
islative body  to  violate  the  organic  law  of  the 
state  under  which  it  exists  and  to  which  the 
members  have  sworn  obedience  is  not  to  be 
lightly  indulged.  The  existence  of  such  in- 
tention should  be  proved  beyond  doubt  or 
cavil,  from  the  very  acts  themselves  which 
are  under  discussion,  and,  if  it  be  reasonably 
possible  to  so  construe  them  as  to  render 
them  valid,  a  proper  respect  for  the  legisla- 
tive deparbnent  calls  for  such  construction, 
rather  than  one  which  invalidates  them  be- 
cause they  were  enacted  with  a  direct  pur- 
pose to  violate  the  state  Constitution. 

But  if  for  the  purpose  of  this  argument  it 
should  be  assumed  that  the  warrants,  al- 
though issued  to  those  who  were  the  credit- 
ors of  the  state  and  in  payment  of  the  debts 
due  from  the  state  to  those  creditors,  were 
nevertheless  issued  to  circulate  as  money, 
and  tiierefore  in  violation  of  the  Constitu- 
tion, it  cannot  be  properly  held,  in  our  opin- 
ion, that  the  receipt  of  such  warrants,  pur- 
suant to  legislative  authority  and  in  pay- 
ment of  an  indebtedness  due  the  state  from 
the  individual  paying  them,  is  an  illegal 
transaction  and  amounts  in  law  to  no  pay- 
ment whatever. 

The  state  was  debtor  to  the  individuals  to 
whom  the  warrants  were  first  issued  in  pay- 
ment of  that  indebtedness,  and  all  that  can 
be  said  is  that  it  violated  the  law,  by  giving 
this  particular  form  to  the  instrument  by 
which  it  assumed  to  pay  its  debt  Surely  if 
for  that  reason  the  delivery  of  the  war- 
rants constituted  no  payment,  the  state 
would  have  the  right  to  make  such  payment 
in  some  other  way.  If,  by  reason  of  the 
violation  of  the  Constitution,  its  direction  to 
t  the  treasurer  to  pay  the  warrant  was  void, 
and  no  action  could  be  maintained  upon  the 
warrant  by  reason  of  its  invalidity  (aside 
from  the  fact  that  the  state  would  not  b« 
suable),  there  is  certainly  nothing  to  pre- 
vent the  state  from  recognizing  the  debt  it 
actually  owed  and  which  it  assumed  to  pay 
by  issuing  these  warrants.  That  recogni- 
tion may  be  contained  in  the  very  law  which 
authorizes  their  issue,  or  in  some  other  law. 
When,  therefore,  it  passed  the  statutes  pro- 
[01]  Tiding  that  the  warrants  should  *be  received 
in  payment  of  taxes  and  other  dues  to  it, 
and  also  by  the  comptroller  in  payment  of 
fie  interest  and  sinking  fund  due  from  the 
railroad  companies  to  the  state,  and  when 
b^  virtue  of  such  authority  the  state  officers 
actually  did  receive  the  warrants  for  such 
payments,  we  see  no  illegality  in  the  pay- 
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ments,  and  it  seems  to  us  that  credit  there- 
for should  be  given  accordingly. 

Suppose  that  the  state,  intending  to  is- 
sue tliese  warrants  to  circulate  as  money, 
had  paid  them  through  its  officers  to  its  cred- 
itors, and  had  then  become  convinced  that 
the  warrants  were  a  violation  of  the  Con- 
stitution of  the  state  and  ought  not  to  have 
been  issued.  Could  not  the  state  say  to  the 
creditors  to  whom  these  warrants  had  been 
paid.  If  you  will  give  them  back  we  will  pay 
you  in  a  form  that  is  not  a  violation  of  the 
Constitution  r  Would  anybody  suspect  that 
surrendering  these  warrants  to  tbe  state 
and  receiving  other  warrants  in  their  stead,' 
in  a  form  which  did  not  violate  the  Consti- 
tution, would  be  an  illegal  act  on  the  part 
of  the  state  t  The  original  warrants  having 
been  issued  to  various  creditors  of  the  state, 
and  they  very  likely  having  transferred  them 
to  others,  wherein  would  consist  the  illegal- 
ity if  the  state  offered  to  and  did  receive 
those  warrants  from  such  others,  and  paid 
their  amount  in  valid  obligations?  In- 
stead of  paying  their  amounts  in  valid  obli- 
gations, where  is  the  invalidity  if  the  state 
offers  to  receive  them  and  to  cancel  obliga- 
tions which  the  party  owes  to  it,  to  an 
amount  equal  to  their  face  value?  All  this 
is  but  another  way  of  pa^ng  the  indebted- 
ness which  the  state  originally  owed  to  the 
individuals  to  whom  it  issued  these  war- 
rants, and  when  it  cancels  obligations  due  to 
it  of  an  amount  which  equals  the  face  value 
of  the  warrants,  and  receives  the  warrants 
in  return,  the  legal  effect  is  the  same  as  it 
the  warrants  had  never  l>een  transferred  by 
the  persons  to  whom  they  were  originally  is- 
sued, and  they  had  brought  them  back  to  the 
state,  and  the  state  had  given  in  exchange 
for  them  some  valid  evidence  of  indebted- 
ness. 

It  seems  to  us  that  the  same  principle  is 
involved  as  was^  enforced  in  Hitohoook  t. 
Oalve$ton,  96  U.  S.  341,  350,  24  L.  ed.  669, 
661,  where  a  city  had  contracted  with  the 
plaintiffs  for  the  improvement  of  its  side- 
walks, and  agreed  to  pay  for  the  same  in 
bonds  which  it  'was  beyond  the  power  of  the  [MJ 
city  to  issue.  It  was  held  that  the  invalid- 
ity of  that  promise  was  no  reason  why  the 
city  should  not  pay  for  the  benefits  which  it 
had  received  from  the  performance  of  the 
contract.  The  court  said:  "If  payments  can- 
not be  made  in  bonds  because  their  issue  is 
ultra  vires,  it  would  be  sanctioning  rank  in- 
justice to  hold  that  paymmts  need  not  b« 
made  at  all." 

Suppose  in  that  case  the  bonds  had  been 
issued  by  the  city  in  violation  of  its  charter. 
Could  not  the  city  thereafter,  upon  discover- 
ing its  inability  to  make  such  a  contract,  re> 
ceive  the  bonds  back  and  make  payment  in 
some  other  wayt  Or  could  it  not  have  re- 
ceived the  bonds  as  a  payment  to  that  ex- 
tent of  an  indebtedness  due  from  their  hold- 
er to  the  city ! 

Unless  such  transactions  I>e  legal,  then  it 
follows  that  the  state  could  obtain  the  prop- 
erty or  labor  of  the  individual,  and  pay 
therefor  in  an  obligation  which  it  had  no 
right  to  issue,  and  which  it  could  on  that  ac- 
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count  subsequently  repudiate,  and  then  deny 
all  liability  to  pay  at  all.  llie  character  of 
the  transaction  is  not  altered  by  the  trans- 
fer of  these  warrants  from  the  original  hold- 
er to  other  parties,  and  the  state  has  full 
power  to  recognize  in  favor  of  the  bearer  of 
the  warrants,  the  validity  of  the  debt  which 
they  originally  represented,  and  to  pay  the 
same  by  allowing  a  credit  to  their  bearers  up 
to  the  value  of  the  warrants.  We  see  noth- 
ing in  morals  or  in  law  which  should  pre- 
vent the  state  from  recognizing  and  liquioat- 
^ng  the  indebtedness  which  was  due  from  it 
and  which  was  represented  by  the  warrants. 

The  other  theoiy  would  prevent  the  state 
from  ever  redeeming  warrants  in  form  in- 
valid, but  which  had  been  issued  in  payment 
of  debts  due  from  the  state  to  persons  re- 
ceiving them. 

If  payments  such  as  were  made  in  this  case 
were  not  valid,  but  absolute  nullities,  thea 
any  person  who  used  the  warrants  to  pay  his 
taxes  vrith,  although  they  were  received  by 
the  collector  and  an  acquittance  g^ven,  was 
nevertheless  liable  to  pay  those  taxes  again, 
buch  consequences  ought  not  to  follow  from 
the  fact  that  the  form  of  the  warrant  in 
which  the  payment  was  made  rendered  the 
warrant  itself  illegal  as  issued  in  violation 
of  the  Constitution. 
(93]  'Their  receipt  by  the  state  officers  from  the 
railroad  company  as  directed  by  the  legisla- 
ture is  also  justified,  as  appears  by  the  case 
of  Little  Rock  v.  Morohanta'  Nat.  Bank,  98 
U.  8.  308,  26  L.  ed.  108.  This  court  held 
that  even  if  the  bonds  mentioned  therein 
were  issued  in  violation  of  law,  yet  when  the 
city  accepted  their  surrender  and  redeemed 
them  by  giving  other  bonds  in  lieu  of  a  i>or- 
tion  and  a  credit  on  the  books  of  the  city 
for  another  portion  of  them  so  surrendered, 
such  transaction  was  valid,  and  the  holder  of 
the  bonds  so  given  in  lieu  t>f  the  illegal  ones 
could  recover  on  them  and  also  upon  the 
credit  given  on  the  books  of  the  city.  We 
preceive  no  reason  why  the  state  coiud  not, 
if  it  chose,  receive  these  warrants  in  dis- 
charge of  the  debt  pro  tanto  due  it  from  the 
company. 

The  next  question  is  whether  the  payments 
made  are  void  because  the  warrants  were 
issued,  as  alleged,  in  aid  of  the  Rebellion. 

If  by  reason  of  any  fact  existing  at  the 
time  these  transactions  occurred,  and  which 
appears  in  this  record,  the  payments  in 
question  were  not  valid,  and  no  valid  con- 
tract grew  out  of  the  same,  then  the  judg- 
ment should  be  affirmed,  notwithstanding 
we  differ  with  the  court  below  in  regard  to 
the  effect  of  the  payment,  on  the  groimd 
taken  by  that  court.  Until  we  are  able  to 
say  there  was  a  valid  contract  subsisting  by 
reason  of  these  transactions,  by  which  pay- 
ments were  received  as  payment  pro  tanto 
of  interest  and  sinking  fund,  we  cannot  be 
called  upon  to  discuss  the  question  whether 
any  legislation  subsequent  to  the  making  of 
the  alleged  contract  has  impaired  its  obliga- 
tion. \Ve  pinst  therefore  pursue  the  inquiry 
in  ordev  to  determine  the  existence  and  valid- 
ity of  the  contract. 

Xt  is  alleged  that  at  least  some  of  these 


warrants  were  issued  in  aid  of  the  Rebellioii, 
and  were  therefore  void,  and  no  attempted 
payments  made  in  them  could  be  recognized 
as  legal  or  binding.  Various  acta  of  the  leg- 
islature have  been  referred  to  which  pro- 
vided for  the  issuing  of  bonds  in  return  for 
loans  to  the  state  for  military  purposes. 
The  findings  of  the  trial  court  upon  the  sub- 
ject were  as  follows: 

"I  find  that  it  has  not  been  proved  whether 
the  warrants  actually  used  in  making  the 
payments  were  warrants  issued  for  *indebt-[B41 
edness  incurred  prior  to  the  civil  war,  or 
warrants  issued  for  the  state  indebtedness 
incurred  after  the  war  began,  or,  if  of  the  lat- 
ter class,  whether  they  were  warrants  issued 
for  military  purposes  or  for  civil  indebted- 
ness; but  from  the  circumstantial  evidence 
I  conclude  that  neither  the  railroad  com- 
pany nor  the  state  discriminated  as  to  the 
class  of  warrants  the  railroads  received  for 
carrying  services  or  paid  on  their  indebted- 
ness, and  that  some  of  all  kinds  were  used  in 
making  the  payments. 

"In  reaching  the  foregoing'  conclusions  of 
fact  I  have  excluded  from  m^  consideration 
the  statements  made  in  official  reports  and 
governors'  messages  to  the  legislature,  bav- 
ing  concluded  that  defendant's  objections 
that  the  statements  contained  in  these  papers 
were  not  admissible  as  evidence  proving  or 
tending  to  prove  the  facts  therein  stated 
were  good.  I  have  also  eliminated  from  con- 
sideration certain  other  evidence,  as  shown 
by  explanations  attached  to  defendant's  bills 
of  exception." 

Taking  these  findings,  it  seems  that  some 
of  the  warrants  had  been  originally  issued 
for  military  purposes,  while  others  had  been 
issued  for  civil  indebtedness.  It  is  also  to  be 
inferred  from  the  record  that  the  warrants 
were  in  the  hands  of  various  people,  resi- 
dents in  the  state,  from  whom  the^  nad  been 
purchased  by  the  company  for  a  fair  and  ade- 
quate consideration,  or  had  been  received  hj 
it  at  par  in  payment  of  freight  or  passenmr 
services  over  its  lines  of  road.  Assuming 
that  the  warrants  were  invalid  as  having 
been  issued  in  payment  for  services  rendered, 
or  stores  received  for  use  in  aid  of  the  Re- 
bellion, yet  this  contract  between  the  state 
and  the  company  had  no  connection  with  the 
purpose  for  which  they  were  issued,  nor  was 
the  consideration  of  the  contract  based  in 
the  remotest  degree  with  reference  to  that 
purpose.  The  warrants  were  issued  to  other 
persona  having  not  the  slightest  relation  to 
the  company,  and  in  payment  of  an  indebt- 
edness for  purposes  to  which  the  company 
was  an  entire  stranger.  The  purpose  of  the 
company  was  undoubtealy  pursuant  to  the 
offers  of  the  state  made  in  the  acts  men- 
tioned, to  use  the  warrants  in  payment  of 
what  might  be  due  for  principal  or  interest 
on  the  bands  of  the  company  held  by  the 
state.  'There  is  no  proof  that  the  oom|>any  [MJ 
received  the  warrants  for  any  other  purpose. 
No  inference  could  properly,  as  we  tiiink,  be 
drawn  from  the  evidence  that  there  was  any 
intent,  design,  or  wish  on  its  part  to  aid  the 
Rebellion  bv  the  aoquisition  of  these  war- 
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rsnta,  and,  so  far  as  can  be  seen,  it  was  a 
transaction  in  the  way  of  the  business  of  the 
company,  entered  into  for  the  simple  purpose 
of  paying  an  indd)tedne8s  which  it  owed  the 
state,  ana  which,  by  these  acts,  the  state  per- 
mitted to  be  paid  in  this  way.  Even  though 
portions  of  the  warrants  had  been  procured 
at  less  than  par.  of  which  fact  there  is  no 
affirmative  evidence,  still  the  transaction  on 
the  part  of  the  company  did  not  thereby  be- 
come one  in  aid  of  the  Bebellion,  and  u{>on 
this  point  we  do  not  tee  that  the  prices  which 
may  have  been  paid  for  the  warrants  were 
material  in  the  inquiry.  The  contract  be- 
tween the  state  and  the  company  did  not  in 
any  way  aid  the  former  in  issuing  them,  nor 
did  it  aid  the  purpose  for  which  the  state 
]ii»  have  desired  to  issue  them. 

Where  the  validitr  of  a  contract  is  at' 
tacked  on  the  ground  of  its  illegal  purpose, 
that  purpose  .must  clearly  appear;  and  it 
will  not  be  inferred  simply  because  the  per- 
formance of  the  contract  might  possibly  re- 
sult in  a  remote,  incidental,  and  uninten- 
tional aid  to  an  illegal  transaction. 

It  is  somewhat  difficult  to  see  how  the  of- 
fer to  receive  these  warrants,  and  their  re- 
ception pursuant  to  the  offer,  can  be  said  to 
be  illegal  as  based  upon  a  consideration 
which  looked  to  aiding  the  Rebellion  by  its 
performance. 

It  has  been  held  that  a  contract  between 
parties  resident  within  the  lines  of  insur- 
rectionary states,  stipulating  for  payment  in 
Confederate  notes  issued  in  furtherance  of 
a  scheme  to  overturn  the  authority  of  the 
United  States  within  the  territory  domi- 
nated by  the  Confederate  States,  was  not  to 
be  regarded  for  that  reason  only  as  invalid. 
Contracts  thus  made,  not  designed  to  aid  an 
insurrectionary  government,  it  was  held, 
eould  not  therefore,  without  manifest  injus- 
tice to  the  parties,  be  treated  as  invalid. 
Thorington  v.  Smith,  8  Wall.  1,  19  L.  ed. 
361 ;  DeUnat  T.  Uerohant^  Ins.  Co.  14  Wall. 
661,  20  L.  ed.  757. 

The  receipt  of  theee  warrants,  like  the  con- 
tract to  receive  payment  in  Confederate 
106]  notes,  was  not  for  that  reason  only  'unlaw- 
ful, although  the  state  was  the  party  that  re- 
ceived them.  The  company  was  not  an 
agent  of  the  state  in  putting  them  in  circu- 
lation, nor  is  there  any  proof  that  in  fact  it 
circulated  any  of  them.  The  company  did 
not  take  them  for  the  purpose  of  giving  cur- 
rency to  them,  but  in  order  to  consummate 
a  transaction  which,  when  consummated, 
was  simply  a  business  one  on  the  part  of  the 
eompany,  and  if  by  any  possibility  it  could 
"indirectly  or  remotely  promote  the  ends  of 
the  de  facto  government  organized  to  effect 
a  dissolution  of  the  Union,  it  was  without 
blame,  except  when  proved  to  have  been  en- 
tered into  with  actual  intent  to  further  in- 
vasion or  insurrection."  Thorington  v. 
Smith,  8  Wall.  1,  12,  19  L.  ed.  361,  364; 
Batdy  v.  Hunter.  171  U.  S.  388,  394,  43  L. 
ed.  208,  210,  18  Sup.  Ct  Rep.  890. 

A  specimen  of  the  contract  condemned  un- 
der the  rule  is  to  be  found  in  Sprott  v. 
United  States,  20  Wall.  4S9,  22  L.  cd.  371, 
where  the  plaintiff  sought  to  recover  from 
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the  defendfuit  the  value  of  eertain  cotton 
which  he  had  purchased  from  and  paid  the 
price  in  money  to  the  Confederate  govern- 
ment, and  which  the  Union  forces  to^  from 
its  possession  in  the  last  days  of  the  exist- 
ence of  that  government.  The  court  held 
that  in  the  transaction  the  plaintiff  gave 
aid  and  assistance  to  the  Rebellion  in  the 
most  efficient  manner  he  possibly  could; 
that  he  could  not  have  aided  that  cause  more 
acceptably  if  he  had  entered  its  service  and 
become  a  blockade  runner,  or  under  tiie  guise 
of  a  privateer  had  preyed  upon  the  unoffend- 
ing commerce  of  his  country.  The  plaintiff 
asked  the  court  to  in  effect  carry  out  his  void 
contract  with  the  Confederate  government. 
That  is  very  different  from  holding  that 
these  warrants  were  so  far  void  that  they 
could  not  form  the  basis  of  payment  of  debts 
by  their  holders,  who  had  not  received  them 
from  the  state,  but  had  taken  them  in  the 
course  of  business  from  other  parties,  and 
who  then  offered  them  in  payment  of  tiieir 
debts  due  the  state. 

This  whole  subject  has  recently  been  gone 
over  in  Baldy  v.  Hunter,  171  U.  S.'  388.  43 
L.  ed.  208,  18  Sup.  Ct.  Rep.  800,  where  many 
other  cases  are  commented  upon,  and  the 
principle  of  that  and  the  other  decidions  of 
this  court  therein  referred  to  would  seem  to 
hold  this  contract  not  unlawful. 

But  suppose  these  warrants  were  issued  in 
aid  of  tiie  Rebellion  'and  were  therefore  void,  \VI\ 
and  that  the  subsequent  offer  of  the  state  to 
receive  them  in  payment  of  the  debt  of  the 
company,  under  the  provisions  of  the  legis- 
lative acts  already  referred  to,  was,  while 
unexecuted,  also  void  on  that  ground,  still, 
their  actual  receipt  and  the  aojuittance 
given  were  not,  for  that  reason,  void  as  be- 
tween these  parties. 

A  contract  in  aid  of  the  Rebellion  has  been 
held  illegal  because  it  belonged  to  that  class 
of  contracts  which  are  mala  in  se,  whose  con- 
sideration is  immoral  and  founded  upon  a 
criminal  purpose.  If  a  state  were  a  party 
to  such  a  contract  it  would  not  be  void  on 
the  technical  ground  that  it  was  ultra  vires 
as  beyond  the  contract-making  power  of  the 
state,  but  because  of  the  ill^^l  nature  of  its 
consideration.  The  contract  would  be  void 
for  the  same  reason  that  it  would  be  void  as 
between  individuals,  not  because  they  had  no 
capacity  to  make  it,  but  because,  being 
founded  upon  an  illegal  consideration,  no 
court  would  recognize  its  validity  or  enforce 
its  provisions.  A  state  as  a  sovereignty; 
has  power  generally  to  make  contracts,  un- 
less there  be  some  constitutional  inhibition 
as  to  certain  classes  of  contracts,  and  if  the 
consideration  of  a  particular  contract  is  bad 
or  immoral,  the  contract  is  illegal  because 
of  the  character  of  its  consideration,  and  not 
because  the  contract  would  be  beyond  the 
general  scope  and  power  of  the  state.  Hence, 
as  between  the  parties  to  it,  the  state  might, 
if  it  chose,  perform  all  its  requirements,  and 
if  the  acts  of  its  officers  were  performed  in 
obedience  to  legislative  authority,  their  per- 
formance in  executing  the  contract  would 
be  the  act  of  the  state.  If,  on  the  other 
hand,  the  Constitution  of  the  state  had  pro- 
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Ubited  its  officers  from  ever  reoeiTing  any- 
thing but  gold  in  payment  of  this  debt  of 
the  company,  a  delivery  of  something  else 
in  assumed  payment  of  the  debt,  though  re- 
ceived as  such  by  its  officers  under  the  au- 
thority of  the  l^alature,  would  be  no  pay- 
ment. That  would  be  a  case  where  the  pay- 
ment would  be  absolutely  void  because  be- 
yond the  capacitv  of  the  state  to  au- 
thorize and  equally  beyond  its  capadty 
to  ratify.  It  would  be  ultra  vires  in 
the  strict  sense  of  the  term.  In  such  event, 
it  would  be  true  that  the  act  of  the  offi- 
cer would  be  his  individual  act,  and  in 
no  sense  would  he  represent  or  bind  the  state 
iv8j  by  his  action.  Such  *an  attempted  payment 
might  therefore  be  regarded  by  any  subse- 

gaent  officer  of  the  state  as  wholly  void  and 
leffectual  for  any  purpose. 
The  distinction  between  the  two  cases  is 
obvious.  In  the  one  tiie  contract  is  void  be- 
cause of  the  illegality  of  the  consideration, 
not  liecause  of  the  legal  incapacity  of  either 
party  to  make  the  contract,  while  in  the  oth- 
er there  is  an  entire  lack  of  power  to  make  it 
under  apy  circumstances.  When,  therefore, 
the  officers  of  the  state  pursuant  to  its  stat- 
utes received  the  warrants  as  payment,  they 
acted  for  the  state  in  carrying  out  an  offer 
upon  its  part  which  the  state  had  the  legal 
capacity  to  make  and  to  carry  out,  and  which 
it  in  this  manner  did  carry  out.  The  state 
in  such  case  had  the  same  power  to  carry  out 
its  contract  (so  far  as  the  parties  to  it  are 
concerned)  as  individual^  would  have  had 
to  carry  out  tiie  same  kmd  of  a  contract, 
and  when  the  warrants  were  received  by  the 
officers  acting  for  the  state  in  payment  of  the 
interest,  and  the  bonds  of  the  state  were  is- 
sued to  the  school  fund,  and  acquittance 
fiven  to  the  company,  the  transaction  was 
nished  and  completed,  in  the  case  of  the 
state,  just  as  it  would  have  been  in  like  cir- 
eomstances  in  the  case  of  the  individual,  and 
by  such  action  (as  between  the  parties)  the 
state  is  bound ;  the  acts  of  its  officers  are  its 
own  acts,  and  it  must  be  judged  in  the  same 
way  as  an  individual  would  be  judged.  In 
other  words,  the  contract  having  been  fully 
executed  by  the  company  and  the  state, 
neither  party  having  chosen  to  refuse  to  per- 
form its  terms,  neither  party  as  between 
themselves  can  thereafter  act  as  if  the  con- 
tract had  not  l>een  performed,  nor  can  the 
state  pass  any  act  which  shall  impair  the 
obligation  which  springs  from  its  perform- 
ance. After  the  complete  execution  of  the 
transaction  it  must  he  that  each  party 
thereupon  and  at  once  became  possessed  of 
certain  legal  rights  arising  from  its  per- 
formance. Neither  party  could  imdo  what 
hiid  been  fully  executed  and  completed,  and 
.the  law  therefore  implies  a  contract  that 
neither  party  will  attempt  to  do  so,  or,  in 
other  words,  the  law  implies  a  contract  that 
the  payments  made  shall  not  be  thereafter 
repudiated  or  denied.  Any  subsequent  stat- 
ute of  the  state  which  repudiated  or  per- 
{••Jmitted  the  repudiation  *of  the  payments 
would  impair  tiie  obligation  of  the  contract 
which  the  law  raises  from  the  transaction 
itself. 
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That  a  contract  will  be  implied  under  sudt 
circumstances  is  stated  in  Planten'  Bank  t. 
Union  Bank,  16  WalL  483,  600,  21  L.  ed.  47J, 
480.  There  the  court  said:  "Some  of  the  au- 
thorities show  that,  though  an  illegal  eon- 
tract  will  not  be  execute^  yet  when  it  has 
been  executed  by  the  parties  themaelvea,  and 
the  illegal  object  of  it  has  been  accomplished 
the  money  or  thing  which  was  the  price  of  it 
may  be  a  legal  consideration  between  the 
parties  for  a  promise,  eapreM  or  impUed,  and 
the  court  will  not  imravel  the  transaction  to 
discover  its  origin." 

So  in  this  case.  The  illegal  object  was 
fully  executed  and  accomplished,  and  upon 
its  accomplishment  and  by  reason  of  the 
whole  transaction  there  arose  an  implied  con- 
tract that  the  settlement  should  be  conclu- 
sive upon  all  parties  to  it.  This  principle 
calls  for  no  aid  from  the  court  in  the  enforce- 
ment of  a  void  contract.  The  parties  have 
already  fully  complied  with  all  its  terms, 
and  by  reason  thereof  the  implied  contract 
has  arisen. 

The  state  cannot  now  be  permitted  to  re- 
pudiate or  set  aside  the  acts  of  its  former 
officers,  done  in  pursuance  of  the  direction 
of  the  l^slature  of  the  state,  and  effectually 
and  forever  closed  long  before  the  present 
proceeding  was  commenced.  As  between  the 
parties  to  those  transactions  this  cannot  be 
done. 

The  action  of  the  present  officers  of  the 
state  in  bringing  this  proceeding  has  been 
undoubtedly  prompted  by  the  best  motives 
and  from  a  desire  to  promote  the  true  inter- 
ests of  their  state,  but  we  nevertheless  are 
unable  to  see  how  the  proceeding  can  be  suc- 
cessful without  overturning  those  principles 
of  law  which  must  guide  and  contrd  our 
judgment. 

We  are  then  brought  to  the  question 
whether  the  sulwequent  legislation  of  the 
state  has  in  any  manner  impaired  the  obli- 
gation of  the  contracts  made  by  the  state  at 
the  times  when  these  various  payments  were 
made. 

We  have  shown,  in  the  treatment  of  the 
motion  to  dismiss,  how  the  judgment  of  the 
court  below  gave  dDTeet  to  the  subsequent  *ad{lOO] 
of  1870.  In  giving  such  effect,  was  the  oUi> 
gation  of  the  contract  between  the  parties 
impaired  thereby  t 

If  the  state  had  passed  no  act  the  question 
of  contract  could  not  have  been  raised  in  this 


court,  the  payments  might  have  been  repndi- 
ated,  and  the  court  have  held  them  illegal, 
and  we  would  have  no  jurisdiction  to  review 
its  judgment.  But  the  state  has  passed  a 
statute,  and  said  that  if  the  company  would 
pay  interest  and  a  certain  proportion  semi- 
annoally  upon  the  aggregate  amount  of  tlia 
loan  as  it  stood  May  1,  1870,  no  further  ex- 
action  would  be  nuiide.  The  court  has  eon- 
strued  this  to  mean  that  if  the  company  will 
pay  such  proportion  semiannually  on  the 
amount  of  the  loan,  to  be  ascert^ned  by 
striking  out  the  payments  in  warrants,  then 
no  default  wiU  be  incurred,  Imt  if  not,  the* 
it  will  have  made  default,  and  the  act  of 
1870  provides  in  such  case  for  proceedings  to 
collect  the  amount  due.    We  say  the  court 

177  V.  8. 


Digitized  by 


Google. 


1899. 


Houston  &  T.  C.  R.  Co.  T.  Tbxas. 


100-108 


below  has  so  construed  the  act,  and  we  say 
so  notwithstanding  it  has  not  mentioned  it 
in  any  such  connection.  It  has  said  so, 
however,  by  implication  necessarily  arising 
from  the  judgment  it  has  given,  when  taken 
in  connection  with  the  provision  of  the  act 
which  permits  proceedings  only  to  be  taken 
on  a  default,which  does  not  exist  in  this  case 
if  the  company  be  credited  with  these  war- 
rants as  payments.  By  permitting  the  pro- 
ceedings the  court  has  necessarily  construed 
the  act  as  meaning  that  there  is  a  default 
when  payments  are  not  made  on  the  basis 
of  the  invalidity  of  the  payments  in  war- 
rants. The  obligation  of  the  contract  which 
we  hold  existed  between  the  state  and  the 
company,  growing  out  of  the  transactions 
mentioned,  has  therefore,  by  this  construc- 
tion of  the  act  by  the  state  court,  been  mate- 
rially impaired. 

It  is  alleged  on  the  part  of  ine  state  that 
the  acceptance  of  the  treasury  warrants  in 
payment  of  money  loaned  from  the  school 
fund  was  a  violation  of  the  Constitution  of 
the  state  of  Texas,  as  being  an  illegal  diver- 
sion of  that  fund.  Upon  that  point  we  agree 
with  the  court  below,  which  held  that  there 
was  no  such  diversion  for  the  reasons  given 
l^  that  court 

We  have  examined  the  various  objections 
of  the  defendant  in  error  which  it  has  made 
[101]because  of  the  alleged  failure  of  the  'plain- 
tiffs in  error  to  properly  bring  the  Federal 
question  before  the  court,  but  we  think  they 
are  not  well  taken. 

We  are  of  opinion  that  the  judgment  of 
the  Court  of  Civil  Appeals  should  be  re- 
versed, and  the  case  remanded  to  that  court, 
with  directions  to  remand  the  case  to  the 
District  Ck>urt,  with  directions  to  reverse  its 
judgment,  and  for  further  proceedings  not 
inconsistent  with  the  opinion  of  this  court, 
and  it  is  so  ordered. 

Mr.  Justice.  Kroxvm  concurring: 
I  concur  in  the  conclusion  of  the  court, but 
from  so  much  of  the  opinion  as  holds  that 
the  treasury  warrants  in  question  were  not 
bills  of  credit  within  the  meaning  of  the  Con- 
stitution of  the  Uniteu  States  I  am  con- 
strained to  dissent. 

It  is  admitted  that  these  warrants  fulfil 
all  the  conditions  of  bills  of  credit,  except, 
as  it  is  said,  they  were  not  intended  to  cir- 
culate as  money.  I  am  unable  to  concur  in 
this  view  of  the  intent  of  the  legislature.  By 
the  act  of  February  14,  1860,  authorizing  in- 
terest-bearing warrants  on  the  treasury,  it 
was  expressly  provided  that  these  warrants 
should  not  circulate  as  money,  but  might  be 
assigned.  This  act  was  repealed,  however, 
in  1862,  by  another  act  providing  that  war- 
rants should  be  drawn  for  legal  claims 
against  the  state,  and  payment  made  if  there 
were  money  in  the  treasury;  but  if  not,  the 
comptroller  was  authorized  to  issue  war- 
rants payable  to  the  party  entitled  to  pay- 
ment, or  bearer,  which  warrants  should  be 
of  such  proportions  of  tne  claim  as  were  re- 
quired by  the  holder,  one  tenth  of  the  whole 
aoioimt  of  which  might  be  issued  in  war- 
rants of  $1  each,  and  the  residue  in  warrants 
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of  $6  or  more  each.  There  was  an  omission 
in  this  act,  which  appears  to  me  extremely 
significant,  of  the  proviso  of  the  former  aA 
that  such  warrants  should  not  circulate  a* 
money.  By  another  act,  approved  the  fol- 
lowing day,  it  was  provided  that  treasury 
warrants  of  the  state,  not  bearing  interest, 
should  be  receivable  "as  money"  in  the  pay- 
ment of  taxes,  office  fees  (including  fees  for 
patents),  and  land  dues  payable  in  the  gen- 
eral land  office  of  Texas,  and  all  other  dues 
to  be  collected  for  the  state,  with  *certain[10S] 
specified  exceptions.  By  another  act  of  De- 
cember 16,  1863,  tne  comptroller  was  author- 
ized to  receive  from  the  railroad  companies 
indebted  to  the  special  school  fund  all  in- 
terest on  their  bonds  that  might  be  or  might 
thereafter  become  due  in  state  treasury  war- 
rants. This  act  was  amended  May  28,  1804, 
by  providing  that  the  act  of  1863  should  not 
ap|uy  to  railroad  companies  which  refused 
to  receive  these  bonds  or  treasury  warrants 
at  par  for  freight  or  passage,  at  the  prices 
or  rates  established  by  law. 

The  railway  companies  were  thus  com- 
pelled to  receive  these  warrants  as  money 
from  their  patrons,  in  order  to  be  able  to 
avail  themselves  of  them  in  payment  of  in- 
terest upon  their  bonds.  In  addition  to  this 
the  warrants  were  in  the  form  of  bank  notes, 
printed  upon  peculiar  paper,  such  as  is  or- 
dinarily used  by  banks  for  tiieir  circulating 
notes,  and  contained  a  brief  and  uncondi- 
tioniJ  promise  of  the  state  to  pay  the 
amount  to  a  party  named,  or  bearer,  and 
were  declared  on  their  face  to  be  receivable 
for  public  dues. 

If  Uiese  facts  be  not  decisive  of  an  inten- 
tion that  these  warrants  should  circulate  as  ' 
money,  it  is  difficult  to  say  what  additional 
facts  were  needed  to  manifest  that  intent. 
Indeed,  the  opinion  of  the  court  seems  to  me 
to  practically  eliminate  from  the  Constitu- 
tion tiie  provision  that  the  states  shall  not 
emit  bills  of  credit,  as  well  as  to  overrule 
the  opinion  of  this  court  in  Craig  v.  Mis- 
souri, 4  Pet  410,  7  L.  ed.  003.  In  that  case 
the  legislature  of  the  state  of  Missouri  au- 
thorized the  officers  of  the  state  treasury  to 
issue  certificates,  of  denominations  not  ex- 
ceeding $10  nor  less  titan  60  cents,  in  the 
following  form:  "This  certificate  shall  be 
receivable  at  the  treasury  of  any  of  the  loan 
offices  in  the  state  of  Missouri,  in  discharge 
of  taxes  or  debts  due  to  the  state,  for  the  sum 
of  dollars,  with  interest  for  the  same, 

at  the  rate  of  2  percent  per  annum  from  this 
date."  These  certificates  were  receivable 
at  the  treasury  in  payment  of  taxes  or 
moneys  due  to  tiie  state  or  to  any  munici- 
pality, and  by  all  officers,  civil  and  military, 
in  the  discharge  of  salaries  and  fees  of  office. 
If  simple  certificates  of  the  state,  containing 
no  promise  to  pay,  are  bills  of  credit,  much 
more,  it  seems  to  me,  should  these  obligations 
of  the  state  of  'Texas  issued  in  denomina-[103] 
tions  of  $1  and  upwards,  in  the  size,  shape, 
and  color  of  bank  notes,  andreceivableindis- 
charge  of  all  taxes  and  debts  due  the  state, 
to  vniich  a  forced  circulation  was  given  as 
between  railways  and  their  patrons,  be  held 
to  be  obnoxious  to  the  same  provision  of  the 
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Congtitution.  Aa  waa  said  by  Chief  Justice 
Marshall  in  that  case :  "The  denominations 
of  the  bills,  from  $10  to  60  cents,  fitted  them 
for  the  purpose  of  ordinary  circulation ;  and 
their  reception  in  paymentof  taxes  and  debts 
to  the  government  and  to  corporations,  and 
of  salaries  and  fees  would  give  them  cur- 
rency. They  were  to  be  put  into  circulation ; 
that  is,  emitted  by  the  government.  In  ad- 
dition to  all  these  evidences  of  an  intention 
to  make  these  certificates  the  ordinary  cir- 
culating meuium  of  the  country,  the  law 
apealcs  of  them  in  this  character,  and  directs 
the  auditor  and  treasurer  to  withdraw 
annually  one  tenth  of  them  from  circulation. 
Hod  they  been  termed  'bills  of  credit,'  in- 
stead of  'certificates,'  nothing  would  have 
been  wanting  to  bring  them  within  the  pro- 
hibitory words  of  the  Constitution." 

But  I  fully  concur  with  the  court  upon  the 
second  point,  that  the  state,  having  issued 
these  warrants  for  a  valuable  conideration, 
having  put  them  in  circulation,  having  ex- 
pressly authorized  the  railroad  companies  to 
pay  them  in  discharge  of  their  interest  upon 
their  bonds,  and  having  received  them  with- 
out objection  at  the  time,  it  ia  too  late  now 
to  claim  that  they  did  not  operate  as  pay- 
ment. Though  the  warrants  may  have  been 
issued  without  authority,  it  was  competent 
for  the  state  to  recognize  them,  and  to  refuse 
now  to  admit  them  as  payment  upon  these 
bonds  appears  to  me  a  plain  violation  of  the 
public  faith.  Upon  the  theory  of  the  court 
of  civil  appeals,  I  see  nothing  to  prevent  the 
state,  unless  there  be  a  statute  of  limitations 
operative  against  it,  from  bringing  suit 
against  everybody  who  paid  these  warrants 
to  the  state  for  taxes  or  for  dues,  and  recov- 
ering the  amount  a  second  time. 


Oalvbstoh,  Habrisbubo,  ft  Sak  Anromo 
Railway  CoMPAirr  et  al.,  Plffs.  in  Brr., 

V. 

Stat*  or  Texas. 

<8ee  B.  C.  Beporter's  ed.  108,  104.) 

[No.  82.] 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas. 
See  same  case  below,  40  S.  W.  1099. 
[104]  *  (Note)— This  involves  precisely  the  same 
questions  that  have  just  been  determined  in 
uie  foregoing  case,  and  the  same  judgment 
will  therafore  be  entered. 


UNITKD  STATES,  AppU 

V. 

CLARENCE  P.    ELDER,  Smith    Simpwn, 
and  Thomas  B.  Catron  et  oL 

(See  8.  C.  Beporter's  ed.  104-124.) 

PrivQte  land  elaimg — l/etriean  grant— earn- 

Slianee  with  preliminary  requititea — jmb- 
«  record — oonatruotion  of  alleged  grant. 

1.  To  Teat  an  applicant  under  the  colonisation 
KgnlatloDB  of  1828  with  title  In  fee,  either 
abaolute  and  perfect  or  conditional  amd  Im- 
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perfect,  to  public  landa  In  New  Mexico  nnder 
a  Mexican  grant,  aubatantlal  compliance  witk 
the  prellmlnarr  requlaltea  to  a  grant  waa  «•■ 
aentlal :  and  It  waa  neeeaaary  that  the  grant 
ahould  be  evidenced  bj  an  act  of  the  governor 
dearly  and  uneqalvocally  conveying  the  land 
Intended  to  be  granted,  and  that  a  public  rec- 
ord In  aome  form  should  be  made  of  the  grant. 
2.  A  grant  of  the  title  to  land.by  the  govemot 
of  New  Mexico  waa  not  made  by  an  Indorae- 
ment  on  a  petition,  directing  the  prefect  of  tha 
diatrlct  to  aacertaln  whether  the  land  ap. 
piled  for  had  an  owner  and  to  caoae  delivery 
of  the  land  referred  to,  aa  thia  la  reaaonably 
Interpreted  to  be  a  mere  license  to  occupy 
the  land  for  cultivation,  or  to  give  temporary 
poaaeaalon  pending  further  action  In  the  mat- 
ter. 

[No.  36.] 

Argited  October  IS,  19, 1899.  Deoided  Martih 
U,  1900. 

APPEAL  from  a  decree  of  the  Court  of 
Private  Land  Claims  confirming  title  to 
an  allq^  Mexican  grant.    Reverted. 

Statement  by  Mr.  Justice  White  i 
The  alleged  Mexican  grant  which  forms 
the  subject  of  this  controversy  relates  to  a 
tract  of  land  situate  in  the  county  of  'Taos^lOS] 
New  Mexico,  embraced  in  what  is  designated 
as  the  Cebolla  grant.  The  aaserted  grant 
was  presented  in  1872  for  confirmation  to 
the  surveyor  general  of  New  Mexico,  under 
the  act  of  July  2,  1864,  by  John  T.  Oraham 
and  William  Blackmore,  who  averred  that 
they  possessed  a  perfect  title  to  the  land  cov- 
ered by  the  grant,  by  reason  of  mesne  convey- 
ances  from  the  original  (prantees.  This  olaim 
BO  presented  waa  favorably  reported  to  Con- 
gress, but  it  does  not  appear  that  any  action 
was  taken  thereon.  Upon  a  survey  made 
by  the  direction  of  the  General  Land  Office 
in  November,  1877,  the  area  embraced  in  the 
alleged  grant  was  declared  to'consiat  of  17,- 
169.57  acres.  The  controversy  now  here  for 
review  was  commenced  by  proceedings  in- 
stituted in  the  court  of  private  land  claims 
to  obtain  a  confirmation  of  this  alleged  grant 
The  petition  to  that  end  was  filed  on  Febru- 
ary 18,  1893,  on  behalf  of  the  present  appel- 
lees, who  asserted  that  they  were  the  owner* 
of  the  Cebolla  tract  by  purchase  from  the 
heirs  and  assigns  of  the  original  grantees. 
The  alleged  grant  was  asserted  to  have  been 
made  on  December  31,  1846,  by  Manuel  Ar- 
mijo,  governor  of  New  Mexico,  and  the  pa- 
pers claimed  to  evidence  such  grant,  as 
translated,  are  reproduced  in  the  margin.t 


tSeal  Fourth.  [amu.]  Two  raalai. 

Yeara  one  thouaand  eight  hnndred  and  forty- 
two  and  one  thouaand  eight  hundred  and 
forty-three. 

Habilitated  for  the  yeara  one  thouaand  eight 
hundred  and  forty-four  and  one  thouaand 
eight  hundred  and  forty-flve. 

Admlnlatrator  Agustln  Dnran. 

Governor  Uannel  Armljo. 

To  hia  excellency  Manuel  Armljo,  Oovemor  of 
thIa  Department  of  New  Mexico : 
I.  Carlofi  SantlBtevan,  for  myaelf  and  In  the 

name  of  Qve  other  asaoclatea,  all  realdenta  of 
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[109]  *ItwM  averred  in  t^e  petition  with  respect 
to  the  Burr^  above  referred  to,  that  it  was 
not  made  in  accordance  with  the  boundaries 


'set  forth  in  the  grant,  but  was  "of  a  differ-[107] 
ent  portion  of  land,  a  part  or  all  of  which  is 
included  in  the  said  grant."    The  'court  of  [108] 


the  town  of  Dolores,  In  the  district  of  Taos,  be- 
fore roar  excellency  In  due  legal  form,  repre- 
sent and  state  that  flndlng  without  any  land 
with  title  In  fee  to  cultivate  for  the  support  of 
ourselves  and  our  needy  families,  and  having 
found  a  vacant  tract  very  suitable  tract  for  cul- 
tivation. Irrigable  from  certain  water,  said  to  be 
from  tbe  Lama,  quite  sufflcleut  for  Its  Irriga- 
tion, at  the  place  called  by  that  name  up  to  an- 
other place,  the  Cebolla,  which  places  are  be- 
tween, the  settlements  of  the  Elo  Colorado  and 
San  Cristoval,  pertaining  to  the  said  district 
of  Dolores  de  Taos,  I  ask  and  pray,  from  the 
well-known  and  distinguished  liberality  of  your 
excellency,  that  In  the  name  of  the  high  pow- 
ers of  our  Mexican  Kepubllc,  you  be  pleased  to 
make  us  a  grant  o<  the  said  tract ;  for  the  same 
la  of  very  convenient  size,  and  has  ample  water 
to  be  cultivated,  and  to  afford  sufficient  support 
for  the  petitioners  and  their  families,  and  would 
not  Injure  any  third  party  with  respect  to  prop- 
erty or  pastursge,  oar  In  any  other  way,  but 
would  rather  result  In  the  great  welfare  and  in- 
crease ot  population  and  of  agriculture ;  and,  be- 
sides relieving  tbe  necessity  of  the  petitioners. 
It  wUI  'also  strengthen  that  locality  or  frontier 
wbldi  guards  the  said  population  of  the  Bio 
Colorado,  from  which  the  said  tract  Is  distant 
but  about  one  lesgue,  and  from  the  settlement  of 
San  Cristoval  somewhat  more. 

Therefore  I  earnestly  pray  that  yonr  excel- 
lency be  pleased  to  accede  to  this  oar  petition. 
I  declare  and  protest,  etc. 

City  ot  Sante  W6,  December  81,  184B.  At  the 
disposition  ot  your  excellency. 

Carlos  Santlstevan. 
Santa  Fe,  December  81,  184B. 

To  the  prefect  of  the  district,  that  he  ascer- 
tain whether  the  land  applied  for  has  an  owner, 
and  cause  the  corresponding  Justice  to  deliver 
the  land  referred  to  by  the  petitioner. 

Armljo. 
Juan  Bautlsta  Tigll  y  Alarld,  Secretary. 

Rio  Arriba,  January  8,  1846. 

The  Justice  of  the  peace  to  whom  It  corre- 
sponds to  do  so  will  Investigate  whether  the 
tract  the  petitioners  apply  for  Is  vacant,  and 
whether  any  Injury  to  a  third  party  would  re- 
sult from  the  granting  thereof;  and,  none  re- 
sulting, he  will  proceed  to  grsnt  them  ot  the 
land  an  abundance  ot  what  each  can  cultivate, 
under  the  condition  that  they  Inclose  the  same 
with  a  regular  fence,  in  order  to  prevent  dam- 
ages, and  that  they  do  not  obstruct  the  roads, 
pastures,  and  watering  places,  and  with  notice 
that  they  shall  keep  arms  sufficient  for  their 
defense.  D.  Lncero. 

In  this,  the  third  piectnet,  Dolores,  ot  the  dis- 
trict of  Taos,  on  the  twentieth  dsy  of  the  month 
of  March,  one  thousand  eight  hundred  and  forty- 
six,  I,  Juan  Lorenso  Martlnes,  Justice  of  the 
peace,  by  authority  of  law,  for  the  said  pre- 
cinct, in  pursuance  of  a  decree  ot  January  8, 
eighteen  hundred  and  forty-six,  by  his  honor 
Diego  Lucero,  prefect  ot  the  second  district  of 
the  north.  Issued  to  me  as  the  proper  Justice, 
that  I  investigate  whether  the  land  applied  for 
by  the  live  petitioners  is  vacant,  and  I,  meeting 
no  impediment,  proceeded  to  the  tract  and,  find- 
ing the  seme  uncultivated  and  unoccupied,  took 
the  petitioners  by  the  hand,  and  leading  them 
very  slowly  and  In  fall  legal  form.  In  virtue  of 
holding  competent  authority,  I  placed  them  In 
possession  of  the  land  they  pray  for,  for  cultiva- 
tion, they  being  without  land  In  fee,  doing  so  in 
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the 'name  of  Ood  and  of  the  high  authority  of 
our  wise  Mexican  laws,  which  are  sufficient  to 
grant  the  public  domain,  to  the  ^d  that  Idle- 
ness be  banished  and  agriculture  be  encouraged. 
Wherefore  they,  at  the  Instant  they  received 
their  liberal  donation  and  were  favored  in  this 
manner,  shouted  with  Joy,  saying  huzza  for  tbe 
renowned  sovereignty  ot  the  Mexican  nation. 
And  In  this  Joy  they  plucked  up  grsss  and  cast 
stones,  as  being  lawful  proprietors  of  the  land 
which  they  wished  to  Irrigate  with  the  water  ot 
the  valley  of  the  Lama,  as  relying  upon  that 
small  water  source  they  had  applied  for  the 
donation ;  and  I  therefore  designate  to  them  for 
limits:  On  the  north,  the  boundaries  of  the 
Rio  Colorado  grsnt ;  on  the  south,  to  where  the 
dividing  line  of  San  Cristoval  Is  reached ;  on  the 
east,  tbe  mountain,  and  on  the  west,  the  edge  of 
the  bluff  ot  the  Ulo  del  Norte,  leaving  the  pas- 
tures, roads,  and  watering  places  free,  esst- 
wardly,  from  where  they  cannot  Irrigate;  they 
not  to  prevent  pasturing  In  virtue  of  being  tbe 
possessors ;  and  they  are  also  obligated  to  In- 
close with  a  regular  fence,  so  that  they  may  not 
have  to  claim  damages,  and  shall  keep  arms  suffi- 
cient for  their  protection. 

And  to  the  end  that  this  grant  may  in  all 
time  subsist,  I  authenticate  the  same  under  the 
authority  conferred  upon  me,  with  my  attend- 
ing witnesses,  for  the  lack  of  a  notary  public, 
there  being  none  in  this  department ;  and  It  Is 
done  on  this  common  paper,  there  being  none 
ot  the  proper  stamp,  the  new  settlers  binding 
themselves  to  supply  the  same  of  the  proper 
stamp  whenever  they  can  opportunely  procure 
It ;  to  all  ot  which  I  certify. 

J.  Lorenso  Martlnes. 

Attending :  Juan  Jose  Cordova 

Attending :  Josi  Concepclon  Medina. 

Note. — ^The  persons  placed  in  possession,  with 
their  full  names,  are  those  following  in  this  list 
of  names,  msde  that  they,  for  the  sake  ot  peace 
and  good  neighborhood,  may  in  proportion  to 
the  tract  divide  among  themselves  the  land  I 
delivered  them  without  measuring,  owing  to  the 
very  Inclement  day  and  the  much  thicket  which 
Impeded  the  cord ;  and  they  are  in  this  list : 
Juan  Carlos  Santlstevan,  Jos6  Manuel  Oarda, 
Julian  Santlstevsn,  Carlos  Ortlvis,  Tomas  Or- 
tlvls. 

Valid.  (SUBBIC.) 

Attending :  Juan  Jose  Cordova. 

Attending :  Jos6  Concepclon  Medina. 

Tomas  OrtlvIs  being  of  those  placed  in  pos- 
session In  this  grant,  at  the  toot  ot  whidi  this 
note  Is  appended,  he  transfers  to  bis  brother 
Carlos  Ortlvis,  all  his  rights  In  this  grant ;  and 
he  aliened  this  before  me,  Lorenso  HsrMn,  al- 
calde, and  the  said  Tomas  signed  this  with  me 
this  7tb  April,  1860.  Lor'o  Martin,  Alcalde. 
Tomas  Ortlvla     X 

Attending:  Rafael  Slsneros. 

Attending :  Mateo  Romero.    X 

Carlos  Ortlvis  being  of  those  placed  in  pos- 
session under  this  grant,  at  the  foot  of  which 
this  note  is  appended,  he  transfers  to  the  citi- 
zen Jos6  Gonzales  his  rights  In  the  grant ;  and 
he  signed  this  before  two  witnesses  present ; 
and  be  transferred  his  rights  for  tbe  price  of 
two  dry  cows,  one  cow  with  a  calf,  and  one  yoke 
of  oxen ;  which  he  signed  with  the  witnesses 
this  29tb  ot  September,  1850. 

Carlos  Ortlvia     Z 

Witness :  Joa6  Miguel  Pacheco. 

Witness :  Josfi  Bltor  Taldes.     X 
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prirate  land  claims  entered  a  decree  (Mur- 
ray, J.,  dissenting)  defining  the  boundaries 
of  tiie  tract  covered  by  the  claim  as  allowed, 
and  confirming  title  thereto  in  "the  heirs'and 
assigns  of  said  five  original  grantees  and  to 
their  heirs  and  assigns."  The  United  States 
thereupon  appealed  to  this  court. 

Mr.  IXattliew  O.  ReTiioIds  argued  the 
cause  and,  with  Solicitor  General  John  K. 
Biohards  and  Mr.  William  H.  Pope  filed  a 
brief  for  appellant. 

Mr.  T.  B.  Catron  argued  the  cause  and 
filed  a  brief  for  appellees. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

(108]  *  Mr.  Justice  Wlilto,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

It  is  contended  that  the  court  below  erred 
in  confirming  the  alleged  grant — 

1.  Because  the  documents  relied  upon,  as- 
suming them  to  be  genuine,  do  not  show  that 
a  grant  was  made,  for  the  reason  that  on 
their  face  they  do  not  purport  to  be  a  grant 
by  the  governor  of  New  Mexico; 

2.  Even  if  the  papers  can,  on  their  face, 
be  construed  as  importing  a  grant  by  the  gov- 
ernor, the  claimants  were  not  entitled  to  con- 
firmation, because  there  was  no  archive  evi- 
dence of  the  alleged  grant  and  no  inscription 
of  the  same  in  the  records  of  the  former  gov- 
ernment; 

3.  That  the  governor  of  New  Mexico  was 
without  authority  to  make  a  g^ant  of  pub- 
lic lands  at  the  time  the  papers  relied  upon 
purport  to  have  been  executed;  and — 

4.  That  even  if  it  be  conceded  that  the  gov- 
ernor, at  the  time  in  question,  had  power 
to  make  a  grant,  and  that  the  papers  are  held 
to  be  a  manifestation  of  his  purpose  to  do  so, 

{109jyet,  because  *of  a  failure  to  show  compliance 
with  essential  conditions  exacted  by  the 
Mexican  law,  the  claimants  have  not  estab- 
lished such  a  case  as  entitles  them  to  a  de- 
cree of  confirmation. 

The  matters  embraced  in  the  two  last  prop- 
ositions involve  legal  questions  of  serious 
moment,  which  have  b^n  elaborately  dis- 
oussed  at  bar,  but  are  unnecessary  to  be  con- 
sidered, if  at  all,  until  the  subjects  covered 
by  the  first  two  contentions  are  disposed  of. 

Before  approaching  a  consideration  of  the 
two  first  questions,  which  logically  come  un- 
der one  head,  we  premise  liy  stating  that  in 
order  to  justify  the  confirmation  of  a  claim, 
under  the  act  of  March  3,  1891,  it  is  essen- 
tial that  the  claimants  establish,  by  a  pre- 
ponderance of  the  proof,  the  validity  of  their 
asserted  title.  United  State*  v.  Ortiz,  176 
U.  S.  422,  ante,  629,  20  Sup.  Ct  Rep.  466. 

To  ascertain  whether  the  papers  relied 
upon  constitute  a  g^ant  of  title  to  land,  and 
to  determine  whether  the  existence  of  archive 
evidenceof  a  grant  is  an  essential  prerequisite 
to  the  confirmation  of  the  alleged  title,  it  is 
necessary  to  briefly  recapitulate  the  provi- 
sions of  the  Mexican  colonization  law  of 
1824  and  the  regulations  of  1828  thereunder, 
and  to  review  previous  adjudications  on  the 
subject  of  the  form  required  by  Mexican  law 
«9S 


to  manifest  that  the  power  to  g^ant  had  beea 
exercised.  It  is  necessary  to  do  this,  since 
it  is  undoubted  that  although  it  be  conceded 
that  the  governor  of  the  territory  of  New 
Mexico  possessed  power  in  1846  and  1846 
to  make  a  grant  of  public  lands  situated 
within  that  territory,  nevertheless  the  right 
to  exercise  such  power  as  well  as  tiie  docu- 
ments by  which  it  was  essential  to  manifest 
the  calling  into  play  of  the  power,  was  de- 
rived from  and  was  dependent  upon  the  colo- 
nization law  and  the  regulations  thereunder 
just  mentioned. 

The  law  of  1824  was  enacted  to  provide 
for  the  colonization  of  vacant  public  lands, 
and  tiie  regulations  were  adopted  for  the 
purpose  of  executing  the  powers  which  the 
law  conferred.  Certain  articles  or  sections 
of  the  regulations  of  1828,  to  which  we  shall 
hereafter  have  occasion  to  refer,  are  printed 
in  the  margin.t 

*In  brief,  the  regulations  of  1828,  ado^ted[110] 
to  carry  into  effect  the  law  of  1824,  required 
every  applicant  for  a  grant  of  land  to  pre- 
sent a  petition  to  the  executive  head  of  the 
territory,  alleging  *the  existence  of  .eertain 
facts.  That  official  was  directed  to  obtain 
information  as  to  whether  or  not  the  neces- 
sary conditions  authorizing  the  making  of 
a  grant  existed;  and  upon  the  receipt  of 
Bu<£  information  the  application  was  to  be 
granted  or  rejected  in  strict  conformity  to 
law.  As  respected  grants  to  heads  of  umi- 
lies  or  private  persons,  the  "proceedings" 
culminating  in  a  grant  were  required  to  be 
forwarded  to  the  l^slative  body  of  the  ter- 
ritory for  its  approval,  until  which  approval 
grants  were  not  to  be  definitively  valid, 
while  grants  to  contractors  for  the  coloniza- 
tion of  many  families  required  the  approval 
of  the  supreme  government,  to  whom  the 
proceedings  were  to  be  sent  for  its  action. 

Concerning  the  fourth  article  (ht  section  of 
the  regulations  this  court  said,  in  Argueilo 
V.  United  State*,  18  How.  639,  643,  16  L.  ed. 
478,  480: 

"By  the  fourth  section  the  governor,  be- 


tilxcerpts  trom  the  Begolatlons  of  November 
21,  1828  (Beynolds'  Span.  *  Mez.  Land  Laws 
pp.  141  et  $eq.)  : 

"1.  The  political  dilefs  ot  tbe  territories  an 
aathorlxed,  under  the  law  o<  the  General  Coo- 
gren  ct  the  IStb  of  Angnst,  1824,  and  under 
the  conditions  that  will  hereafter  be  stated,  to 
grant  tbe  public  lands  of  their  respective  ter- 
ritories to  the  contractors,  families,  or  private 
persons,  Mexicans  or  foreigners,  wbo  majr  ap- 
ply tor  them  for  the  purpose  of  cultivating  tbem 
or  living  upon  tbem. 

"2.  Every  applicant  for  land,  whether  con- 
tractor, head  of  tamllj,  or  private  person, 
shall  apply  to  the  political  chief  of  the  re- 
spective territory  with  an  application  In  whleb 
Is  given  hli  name,  eonntry,  profession,  the  nam- 
ber,  nature,  religion,  and  other  drcomstanees 
of  the  families  or  persons  whom  be  desires  to 
colonlie,  and  shall  also  nark  as  distlncti)'  as 
possible  and  describe  on  a  map  the  land  h>  ap- 
plies for. 

"3.  The  political  eblef  shall  proceed  Immedi- 
ately to  obtain  the  necessary  Information  as  to 
whether  or  not  the  conditions  required  by  said 
law  of  tbe  18th  of  August  are  found  In  the  ap- 
plication, both  as  regards  the  land  and  the  ap- 
plicant either  tbat  this  latter  be  attended  to 
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ing  thus  informed,  may  'accede  or  not'  to 
the  prayer  of  the  petition.  This  was  done 
in  two  ways — sometimes  he  expressed  his 
consent  by  merely  writing  the  word  'concedo' 
at  the  bottom  of  the  expediente;  at  other 
times  it  was  expressed  with  more  formality, 
as  in  the  present  case.  But  it  seldom  speci- 
fied the  boundaries,  extent,  or  conditions  of 
the  grant  It  is  intended  merely  to  show 
that  the  coTemor  has  'acceded'  to  the  re- 
quest of  ^e  applicant,  and  as  an  order  for 
a  patent  or  definitive  title  iu  due  form  to 
be  drawn  out  for  execution.  It  is  not  itself 
such  a  document  as  is  required  by  the  eighth 
section,  which  directs  that  'the  deflnitive 
grant  asked  for  being  made,  a  document 
signed  by  tiie  governor  shall  be  given  to 
serve  as  a  title  to  tlic  parties  interested.' " 

That  the  mere  approval  by  the  governor 
indorsed  on  a  petition  presented  to  him  for 
*  grant,  before  a  reference  to  ascertain  the 
existence*of  the  prerequisites  to  a  grant,  or 
indeed  the  action  of  11  le  governor  antecedent 
to  the  actual  execution  by  him  of  a  formal 
grant  which  was  required  by  law,  was  not 
[XlX]the  equivalent  *of  the  grant,  was  clearly  de- 
cided. The  court,  referring  to  a  mere  ap- 
proval of  a  claim  for  land,  said: 

"The  document  of  tlic  2Gth  has  none  of  the 
characteristics  of  a  definitive  grant.  It 
shows  only  that  the  governor  assents  that 
the  petitioner  shall  have  a  grant  of  a  tract 
of  land  called  lias  Fulgas.'  It  describes  no 
boundary,  and  ascertains  no  quantity.  It 
contemplates  a  'corresponding  patent,'  and 
does  not  purport  itself  to  be  such  document." 

In  Homaby  v.  United  States,  10  Wall.  224, 
19  L.  ed.  900,  the  court  considered  the  re- 
quirement of  article  5  of  the  regulations.  It 
was  declared  to  have  been  the  duty  of  the 
governor,  and  not  of  tlie  grantee,  to  submit 
to  the  legislative  body  of  a  territory  of  the 
Republic  of  Mexico,  for  its  approbation, 
grants  issued  by  the  governor;  that  by  a 
grant,  r^^ar  in  form  and  of  which  archive 
evidence  existed,  a  title  of  some  kind  passed 
to  the  applicant^  and  that,  as  respected  such 
a  grant,  under  the  powers  conferred  on  the 
court  by  the  California  act,  a  failure  to  ob- 
tain juridical  possession  or  the  approval  of 


the  departmental  assembly,  prior  to  the 
treaty  of  cession,  did  not  operate  to  forfeit 
the  title  of  the  grantee  or  prevent  a  confirma- 
tion of  a  claim  based  on  such  grant.  Wheth- 
er this  rule  applies  under  the  act  of  March 
3,  1801,  is  one  of  the  questions  embraced  in 
the  propositions  which  we  have  postponed 
considering  and  as  to  which  therefore  we 
presently  intimate  no  opinion  whatever. 

The  proceedings''  which  by  article  6  of 
the  regulations  were  to  be  forwarded  to  the 
legislative  body  were  termed  an  expediente. 
What  was  embraced  in  the  expediente  is 
thus  stated  in  United  States  v.  Uoorehead, 
1  Black,  227,  245,  17  L.  ed.  76,  78. 

"When  complete,  an  expediente  usually 
consists  of  the  petition,  with  the  disefia  an- 
nexed; a  marginal  decree,  approving  the  pe- 
tition; the  order  of  reference  to  the  proper 
oflicer  for  information;  the  report  of  that 
officer  in  conformity  to  the  order,  the  decree 
of  concession  and  the  copy  or  a  duplicate  of 
the  grant.  These  several  papers — that  is, 
the  petition  with  the  diseQo  annexed,  the  or- 
der of  reference,  the  informe,  the  decree  of 
concession  and  the  copy  of  the  ^ant,  append- 
ed together  in  the  order  mentioned — consti- 
tute a  complete  expediente  within  the  mean- 
ing of  the  Mexican  law." 

'And  in  United  States  v.  Larkin,  18  H0W41131 
501,  15  L.  ed.  487,  this  court,  speaking  of 
the  final  order  or  decree  by  a  governor  ex- 
hibiting favorable  action  upon  an  applica- 
tion, it  was  expressly  declared  that  a  "con- 
cession and  direction  constitute  a  part  of 
the  evidence  of  the  title,  or,  according  to  the 
Mexican  vocabulary,  a  part  of  the  'expedi- 
ente.' " 

In  Fuentes  v.  United  States,  22  How.  443, 
16  L.  ed.  .370,  the  nature  and  importance  of 
an  expediente  was  commented  upon.  In  that 
case  confirmation  was  sought  of  a  purported 
grant  without  the  production  of  an  expedi- 
ente.    The  court  said  (p.  453,  L.  ed.  p.  379) : 

"The  case,  then,  stands  altogether  discon- 
nected from  the  archives,  and  exclusively 
upon  the  paper  in  the  possession  of  Fuentes. 
It  has  no  connection  with  the  preliminary 
steps  required  by  the  act  of  Mexico  of  the 
18th  of  August,  1824,  or  with  the  regulations 


simply  or  that  he  be  preferred,  and  shall  at  the 
same  time  hear  the  respective  municipal  au- 
thority as  to  whether  auy  oblection  or  not  Is 
tooud  to  the  grant 

"4.  In  view  of  all  of  which  the  political  chief 
shall  grant  or  not  said  application  In  strict 
conformity  with  the  law  applicable  to  the  mat- 
ter, especially  with  tliat  of  tlie  18th  of  August 
1824,  already  cited. 

"5.  The  grants  made  to  private  persons  or 
famlliea  shall  not  be  held  to  be  definitely  valid 
without  the  previous  consent  of  the  territorial 
depntatlon,  for  which  purpose  the  respective 
proceedings  shall  be  forwarded  to  it. 

"8.  The  grant  asked  for  being  definitely  made, 
a  document  signed  by  the  political  chief  shall  be 
Issued  to  serve  ss  a  title  to  the  party  in  interest, 
it  being  stated  therein  that  the  grant  is  made 
in  entire  conformity  with  the  provisions  of  the 
!awi,  in  virtue  of  which  the  possession  shall  be 
given. 

"n.  The  corresponding  entries  of  all  the  ap- 
pllcatiooa  presented  and  grants  made  shall  be 
177  IT.  a.        V.  a..  Book  44. 


made  in  a  book  Intended  for  the  purpose,  with 
the  maps  of  the  lands  that  shall  be  granted,  and 
a  detailed  report  shall  be  forwarded  to  the  so- 1 
preme  government  every  quarter.  | 

"10.  No  stipulation  shall  be  admitted  for  a  , 
new  settlement,  unless  the  contractor  obligates 
himself  to  furnish  at  least  twelve  families  as 
settlers. 

"11.  The  political  chief  shall  set  a  reasonable 
time  for  the  settler,  within  which  be  must  nec- 
essarily cultivate  or  occupy  the  land  in  the 
terms  and  with  the  nnmtier  of  families  which  he 
has  stipulated,  in  the  intelligence  that  If  he 
does  not  do  so  the  grant  of  the  land  should  be 
void,  but  the  political  chief  may,  nevertheless, 
revalidate  It  In  proportion  to  the  part  in  whieli 
the  party  in  interest  had  complied. 

"12.  Every  new  settler,  after  he  has  culti- 
vated or  occupied  the  land  nnder  Itis  stipulation, 
shall  be  carefnl  to  so  show  to  the  mnalclpal  au- 
thority. In  order  to  consolidate  and  secure  hia 
right  to  the  property  to  enable  him  to  freely 
dispose  thereof,  after  the  proper  record  has 
been  made." 
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of  Norember  28,  1828.  It  ia  defldent  in 
every  particular — unlike  every  other  case 
whiut  has  been  brought  to  this  court  from 
California.  There  was  no  petition  for  the 
land;  no  examination  into  its  condition, 
whether  grantable  or  otherwise;  none  into 
the  character  and  national  status  of  the  ap- 
plicant to  receive  a  grant  of  land;  no  order 
for  a  survey  of  it;  no  reference  of  any  pe- 
tition for  it  to  any  magistrate  or  other  offi- 
cer, for  a  report  upon  the  case ;  no  transmis- 
sion of  the  grant-Hsupposing  it  to  be  such — 
to  the  departmental  assembly  or  territorial 
legislature,  for  its  acquiescence;  nor  was  an 
expediente  on  file  in  relation  to  it,  a<K»rd- 
ing  to  the  usage  in  such  cases. 

"All  of  the  foregoing  were  ctistomary  re- 
quirements for  granting  lands.  Where  they 
had  not  been  complied  with,  the  title  was  not 
deemed  to  be  cosiplete  for  registration  in  the 
archives,  nor  in  a  condition  to  be  sent  to 
the  departmental  assembly  for  its  action 
upon  the  grant.  The  governor  could  not  dis- 
pense with  them  with  official  propriety;  nor 
shall  it  be  presumed  that  he  has  done  so, 
because  there  may  be,  in  a  paper  said  to  be 
a  grant,  a  declaration  tliat  tney  had  been 
observed,  particularly  in  a  case  where  the 
archives  do  not  show  any  record  of  such  a 
grant." 

That  the  proceedings  evidenced  by  the  ex- 
pediente may  be  examined  in  passing  upon 
the  claim  of  a  grant  in  fee  was  expressly  ad- 
judicated in  De  Haro  v.  United  States,  5 
Wall.  599,  18  L.  ed.  681. 
(114]  'Speaking  of  the  execution  of  a  grant  in 
duplicate,  it  was  said  in  United  State*  v. 
Oato,  23  How.  273,  279,  10  L.  ed.  467,  459. 

"Grants  under  the  colonization  laws  were 
usually  issued  in  duplicates,— one  copy  being 
designed  for  the  party  to  whom  it  was  made, 
and  the  other  to  remain  in  the  archives  to 
be  transmitted  with  the  expediente  to  the 
departmental  assembly  for  its  approval. 
They  were  in  all  respects  the  same,  except 
that  the  copy  left  in  the  office,  sometimes 
called  the  duplicate  copy,  was  not  always 
signed  by  the  governor  and  secretary,  and  did 
not  usually  contain  the  order  directing  a 
note  of  the  grant  to  be  entered  in  the  office 
where  land  i^judications  were  required  to  be 
recorded." 

As  shown  in  the  excerpt  of  article  9  of  the 
r^ulations  of  1828,  it  was  required  that  a 
record  should  be  made  of  the  applications 
presented  and  grants  made.  Concerning 
this  provision,  this  court  in  the  case  last 
cited  said   (p.  279,  L.  ed.  p.  459) : 

"Adjudications  of  land  titles  were  re- 
quired by  the  Mexican  law  to  be  recorded. 
That  requirement,  however,  was  regarded  as 
fulfilled,  according  to  the  practice  in  the  de- 
partment of  California,  when  a  short  entry 
was  made  in  a  book  kept  for  the  purpose, 
specifying  the  number  of  the  expediente,  the 
date  of  the  grant,  a  brief  description  of  the 
land  granted,  and  the  name  of  the  person  to 
whom  the  grant  was  issued." 

Again,  referring  to  article  9,  in  United 
Btatet  V.  Bolton,  23  How.  341,  16  L.  ed.  569, 
this  court  said  (p.  350,  L.  ed.  p.  572) : 

"See  H"  (9t)  "directs  that  a  proper  rec- 


ord shall  be  kept  of  all  the  petitions  present* 
ed  and  grants  made,  with  maps  of  the  landa 
granted. 

"This  record  is  the  evidence  of  grant.  It 
being  made,  the  governor  ((8)  shall  sign  a 
document  and  give  it  to  the  party  interested 
to  serve  as  a  title,  wherein  it  must  he  stated 
that  said  grant  (to  wit,  the  record)  is  made 
in  exact  conformity  with  the  provisions  of 
the  laws.  In  virtue  of  this  document  issued 
to  the  party,  possession  of  the  lands  shall  be 
given;  but  the  document  is  not  sufficient  of 
itself  to  prove  that  the  governor  has  official- 
ly parted  with  a  portion  of  the  public  do- 
main and  vested  tne  land  in  an  individual 
owner.  This  must  be  established  before  the 
board  of  commissioners  by  record  evidence, 
*as  found  in  the  archives,  or  which  had  been[llB) 
there  and  has  been  lost." 

As  instructive  upon  the  point  now  under 
consideration  we  quote  from  the  opinion  de- 
livered in  Pioo  V.  United  States,  2  \^all.  279, 
17  li.  ed.  856: 

"The  regulations  of  1828,  which  were 
adopted  to  carry  into  effect  tlie  colonisation 
law  of  1824,  prescribed  with  g^eat  particu- 
larity the  manner  in  which  portions  of  the 
public  domain  of  Mexico  might  be  granted 
to  private  parties  for  the  purposes  of  resi- 
dence and  cultivation.  It  is  unnecessary  to 
state  the  several  proceeding*  designated,  a* 
they  have  been  the  subjects  of  frequent  «>n- 
sideration  in  previous  opinions  of  Uiis  court. 
All  of  them,  from  the  petition  of  the  colonist 
or  settler  to  the  concession  of  the  governor, 
were  required  to  be  in  writing,  and  when  the 
concession  was  made,  to  be  forwarded  to  the 
departmental  assembly  for  its  oonsideratioiL 
The  action  of  that  body  was  entered  with 
other  proceedings  upon  its  ioumals,  and 
these  records,  together  with  tlie  documents 
transmitted  to  it,  were  preserved  among  the 
archives  of  the  government  in  the  custody  of 
the  secretaiy  of  state  of  the  department.  The 
approval  of  the  assembly  was  essential  to 
the  definitive  validity  of  the  concession,  and 
when  obtained  a  formal  ^ant  was  issued 
by  the  governor  to  the  petitioner.  The  regu- 
lations contemplated  an  approval  to  precede 
the  issue  of  the  formal  grant,  so  when  the 
grantee  received  this  document  the  conces- 
sion should  be  considered  final.  For  a  long 
time  after  the  adoption  of  the  regulations 
this  course  of  proceeding  was  followed;  but 
afterwards,  and  for  some  years  previous  to 
the  conquest,  a  different  practice  prevailed, 
and  the  formal  title  papers  were  issued  with- 
out waiting  for  the  action  of  the  assembly, 
a  clause  being  inserted  to  the  effect  that  the 
grant  was  subject  to  the  approval  of  that 
body.  Of  the  petitions  presented  and  grants  • 
issued,  whether  before  or  after  the  approval 
of  the  assembly,  a  record  was  required  to  be 
kept  in  suitable  books  provided  for  that  pur- 
pose. 

"As  will  be  perceived  from  this  statement, 
it  was  an  essential  part  of  the  system  of 
Mexico  to  preserve  full  record  evidence  of  all 
grants  of  the  public  domain,  and  of  the  vari- 
ous'proceedings  by  which  they  were  obta{ned.[l  If) 
When,  therefore,  a  claim  to  land  in  Califor- 
nia is  asserted  under  an  allured  grant  from 
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the  Mexican  goTenunent,  reference  must,  in 
the  first  instance,  be  had  to  the  archives  of 
the  country  embracing  the  period  when  the 
grant  purports  to  have  been  made.  If  they 
furnish  no  information  on  the  subject,  a 
strong  presumption  naturally  arises  against 
the  validity  oi  the  instrument  produced, 
which  can  only  be  overcome,  if  at  all,  by  the 
clearest  proof  of  its  genuineness,  accompa- 
nied by  open  and  continued  possession  of 
the  premises." 

In  Peralta  v.  United  States,  3  Wall.  434, 
18  L.  ed.  221,  there  was  considered  the  va- 
lidity of  an  alleged  grant  claimed  to  have 
been  made  in  the  early  part  of  1846.  The 
grant  was  attempted  to  be  established  by 
the  introduction  in  evidence,  from  private 
hands,  of  an  expediente,  embracing  docu- 
ments exhibiting  the  proceedings  bad  pre- 
liminary to  the  making  of  the  alleged  giant, 
including  an  order  of  the  governor,  based 
upon  the  report  of  a  prefect,  that  a  title  is- 
sue, and  parol  proof  of  the  execution  of  a 
formal  grant.  In  the  course  of  the  opinion 
affirming  the  decree  of  the  district  court  re- 
jecting the  grant,  the  court  reiterated  for- 
mer declarations,  saying  (p.  440,  L.  ed.  p. 
223): 

"The  colonization  regulations  of  1828  con- 
stitute the  'laws  and  usages'  by  which  the 
validity  of  a.  Mexican  title  is  to  be  deter- 
mined. It  is  not  important  to  restate  the 
nature  and  extent  of  those  regulations,  for 
they  have  been  so  often  commented  on  that 
they  are  familiar  to  the  profession.  The 
Mexican  nation  attached  a  great  deal  of  form 
to  the  disposition  of  its  lands,  and  required 
many  things  to  be  done  before  the  proceed- 
ings could  ripen  into  a  grant.  But  the  im- 
portant fact  to  be  noti<^  is,  that  a  record 
was  required  to  be  kept  of  whatever  was 
done.  This  record  was  a  guard  against 
fraud  and  imposition,  and  enabled  the  gov- 
ernment to  ascertain  with  accuracy  what 
portions  of  the  public  lands  had  been  alien- 
ated. The  record  waa  the  grant,  and  with- 
out it  the  title  was  not  devested.  The  gov- 
ernor was  required  to  give  a  document  to  the 
party  interested,  which  was  evidence  of  title, 
and  enabled  him  to  get  possession;  but  this 
'titulo'  did  not  devest  the  title,  unless  rec- 
ord was  made  in  conformity  with  law." 
117]  'The  solemnity  of  juridical  possession  as 
connected  with  the  investiture  of  a  private 
person  with  a  complete  and  perfect  title  to 
public  lands  of  Mexico  has  been  commented 
upon  in  variou>t  decisions  of  this  court. 
Malann  v.  United  States,  1  Wall.  289,  17 
L.  ed.  505;  Graham  v.  United  States,  4  Wall. 
2.59,  18  L.  ed.  333;  Van  Reynegan  y.  Bolton, 
95  U.  S.  33,  24  L.  ed.  361;  United  States  v. 
Pico,  6  Wall.  530,  18  L.  ed.  696;  and  More 
V.  Steinbach,  127  U.  S.  70,  32  L.  ed.  61,  8 
Sup.  Ct.  Rep.  1067. 

In  Watarin  v.  United  State*,  discussing 
the  claim  of  the  execution  of  an  allqjed  grant 
of  public  lands  in  the  territory  of  Califor- 
nia in  1840,  the  court  said  (p.  289,  L.  ed. 
p.  696): 

"When  the  grant  to  Pacheco  was  issued 
there  still  remained  another  proceeding  to 
be  taken  for  the  investiture  of  the  title. 
177  V.  a. 


Under  the  civil,  as  at  the  common,  law,  a  for- 
mal tradition  or  livery  of  seisin  of  the  prop- 
erty was  necessary.  As  preliminary  to  this 
proceeding  the  boundaries  of  the  quantity 
granted  had  to  be  established,  when  there 
was  any  uncertainty  in  the  description  of 
the  premises.  Measurement  and  segr^ation 
in  such  cases,  therefore,  preceded  the  final 
delivery  of  possession.  By  the  Mexican  law 
various  regulations  were  prescribed  for  the 
guidance,  in  these  matters,  of  the  magis- 
trates of  the  vicinage.  The  conditions  an- 
nexed to  the  grant  in  the  case  at  bar  required 
the  grantee  to  solicit  juridical  possession 
from  the  proper  judge.  In  compliance  with 
this  requirement,  within  four  months  after 
the  issuance  of  the  grant,  he  presented  the 
instrument  to  the  judge  of  the  district,  and 
requested  him  to  designate  a  day  for  deliv- 
ering the  possession.  The  judge  designated 
a  day,  and  directed  that  the  adjoining  pro- 
prietors be  cited,  and  that  measurers  and 
counters  be  appointed.  On  the  day  desig- 
nated the  proprietors  appeared,  and  two 
measurers  and  two  counters  were  appointed 
and  sworn  for  the  faithful  discharge  of  their 
duties.  A  line  provided  for  the  measure- 
ment was  produced,  and  its  precise  length 
ascertained.  The  measurers  then  proceeded 
to  measure  off  the  land,  the  judge  and  the 
proprietors  accompanying  them.  The  meas- 
urement being  effected,  Uie  parties  went  to 
the  center  of  the  land,  and  there  the  judge 
directed  the  grantee  to  enter  into  the  posses- 
sion, which  he  did,  and  gave  evidence  of  the 
fact  'by  pulling  up  grass  and  making  demon- 
strations as  owner  of  the  land.'  -  Of  the  vari* 
ous  steps  thus  taken,  from  the  *appointmen4tll8] 
of  the  day  to  the  final  act  of  delivery,  a  com- 
plete record  was  kept  by  the  judge,  and  by 
him  transmitted  to  the  grantee  after  being 
properly  entered  upon  the  iMMk  of  posses- 
sions.' '' 

It  appears  from  the  adjudications  of  this 
court  that  the  formal  grants  made  to  land 
in  the  territory  of  CMifornia  enumerated 
conditions  attached  to  the  grant,  in  seeming 
compliance  with  the  spirit  if  not  the  letter 
of  the  Mexican  colonization  law,  and  with  . 
the  exactions  of  the  regulations  adopted  to 
execute  the  same.  It  certainly  cannot  he 
questioned  that,  under  Spanish  dominion, 
the  public  lands  were  not  granted  in  the  first 
instance,  in  fee,  to  settlers  or  colonists,  freed 
from  conditions.  As  said  by  this  court  in 
Ohaves  v.  United  States,  168  U.  S.  188,  42 
L.  ed.  430,  18  Sup.  Ct.  Rep.  76,  speaking 
of  the  Spanish  law  in  force  m  1788: 

"Lots  and  lands  were  distributed  to  those 
who  were  intending  to  settle,  and  it  was  pro- 
vided that  'when  said  settlers  shall  have 
lived  and  lalwred  in  said  settlements  during 
the  space  of  four  years,  they  are  hereby  em- 
powered, from  the  expiration  of  said  term, 
to  sell  the  same  and  freely  to  dispose  of  them 
at  their  will  as  their  own  property.'  But 
confirmation  by  the  audiencia,  or  the  govern- 
or if  recourse  to  the  audiencia  was  impracti- 
cable, after  the  four  years  had  elapsed,  was 
required  in  completion  of  the  legal  title." 

The  constituents  of  the  preliminary  pa- 
pers leading  up  to  a  grant  and  of  the  grant 
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itself,  and  the  distinction  betwen  them,  togrant  an  abeolute  title  to  land,  and  operated 


which  attention  had  been  so  often  directed 
by  this  court  waa  pointedly  reiterated  in  the 
statement  of  the  case  made  by  Mr.  Chief 
Justice  Fuller  in  Ainsa  v.  United  States,  161 
U.  S.  219,  40  L.  ed.  077, 16  Sup.  Ct.  Rep.  548, 
as  follows: 

"An  expediente  is  a  complete  statement  of 
every  step  taken  in  the  proceedings,  and  a 
testunonio  is  the  first  copy  of  the  expediente. 
A  grant  of  [or?]  final  title  paper  [s]  is  at- 
tadied  to  the  testimonio  and  delivered  to 
the  grantee  as  evidence  of  title,  and  entry  is 
made  at  the  time  in  a  book  called  the  Toma 
de  Razon,  which  identifies  the  grantee,  date 
of  the  grant,  and  property  granted." 

It  is  manifest,  from  the  foregoing  review 
of  the  decisions  under  the  California  act, 
that  it  was  held  that  in  order  to  vest  an 
(1 19]*applicant  under  the  regulations  of  1828 
with  title  in  fee,  either  absolute  and  perfect, 
or  conditional  and  imperfect,  to  public  land, 
substantial  compliance  with  the  preliminary 
requisites  to  a  grant  was  essential,  it  was 
necessary  that  a  grant  should  be  evidenced 
by  an  act  of  the  governor,  clearly  and  un- 
equivocally conveying  the  land  intended  to 
be  granted,  and  a  public  record,  in  some  form, 
was  required  to  be  made  of  such  grant. 

As  a  corollary  from  the  foregoing,  it  of 
course  follows  that  the  action  of  the  legisla- 
tive body  could  not  lawfully  be  invoked  for 
the  approval  of  a  grant,  unless  the  expedi- 
ente evidenced  action  by  the  governor,  un- 
ambiguous in  terms  as  well  as  regular  in 
character. 

Although  it  be  assumed  that  there  was  a 
lettled  practice  in  New  Mexico  prior  to  the 
treaty  of  cession,  to  evidence  a  grant  of  land 
by  a  decree  of  the  governor  entered  upon  the 
reports  made  to  him,  without  the  execution 
of  an  independent  and  formal  grant,  such  as- 
(umption  would  not  avail  in  this  case.  For, 
undoubtedly,  it  would  be  essential  in  a  p*- 
.  per  of  the  character  referred  to  that  it 
should  indicate  the  land  to  which  the  grant 
referred  and  the  persons  to  whom  it  was 
made,  and,  further,  that  there  should  be  a 
record  thereof.  It  is  patent  that  the  regu- 
lations contemplfited  that  the  original  "pro- 
ceedings" or  expediente  which  were  to  be  for- 
warded to  the  departmental  assembly,  if  evi- 
dencing the  fact  that  a  grant  had  actually 
been  made,  should  remain  in  the  custody  of 
the  public  officials,  and  that  such  "proceed- 
ings" to  be  complete  should  exhibit  the  ac- 
tion taken  by  the  governor  after  the  ascer- 
tainment of  the  prerequisites  required  by 
law, 


to  constitute  a  formal  deed  of  grant.    The 
indorsement  thus  referred  to  is  as  follows: 

Santo  Fe,  December  31,  1845. 

*To  the  prefect  of  the  district,  that  he  as-[180] 
certain  whether  the  land  applied  for  has  an 
owner,  and  cause  the  corresponding  justice 
to  ddiver  the  land  referred  to  by  the  peti- 
tioner. Armijo. 

Juan  Bautista  Vigil  y  Alarid,  Secretary. 

But,  under  all  the  authorities  to  which  we 
have  referred,  the  mere  indorsement  by  a 
Mexican  governor  of  action  on  the  petition, 
before  any  of  the  prerequisite  steps  men- 
tioned in  the  relations  of  1828  had  been 
token  to  determine  whether  as  to  the  land 
and  the  applicants  the  power  to  grant  might 
be  exercised,  was  treated  as  a  mere  reference 
by  the  governor  to  ascertoin  the  preliminary 
facto  required  to  justify  an  approval  of  an 
application,  and  not  as  having  force  and  ef- 
fect as  an  actual  grant  of  title  to  the  land 
petitioned  for.  Under  the  decisions  referred 
to,  it  cannot  be  doubted  that  the  regular 
practice  was  deemed  to  be  the  execution  of  a 
formal  deed  of  grant,  following  a  decree  ac- 
ceding to  the  application,  after  reporto  made 
as  to  the  results  of  the  investigation  di- 
rected to  be  had  as  required  by  law. 

Whilst,  as  we  have  said,  it  mav  have  been 
the  practice  in  New  Mexico  for  the  governor 
not  to  make  an  independent,  formal  grant, 
but,  after  the  receipt  of  reporto  from  sub- 
ordinate officials,  to  indorse  a  decree  of  con- 
cession or  grant  upon  the  papers  evidencing 
the  "proceelings"  in  the  mattor,  such  prac- 
tice would  not  justify  the  conclusion  that 
the  mere  approval  indorsed  on  a  petition, 
amounting  but  to  a  direction  to  take  the  neo- 
essary  steps  for  the  ascertoinment  of  needed 
information,  should  be  treated  as  dispensing 
with  any  manifestotion  by  the  governor  of 
his  intontion  to  grant  a  title  to  land  after 
the  requisite  information  had  been  communi- 
cated to  him.  It  is  manifest  that  the  prefect 
to  whom  the  indorsement  by  the  governor  Ml 
the  petition  was  addressed  did  not  consider 
it  as  a  grant  of  title  to  the  tract  of  land  in 
question,  since  he  directed  the  justice  of  the 
peace,  if  the  land  was  vacant  and  third  par- 
ties would  not  be  injured  thereby,  to  "pro- 
ceed to  grant  them  of  the  land  an  abundance 
of  what  each  oan  cultivate,  under  the  con- 
dition that  they  inclose  the  same  with  a  reg- 
ular fence,  in  order  to  prevent  damage,  and 
that  they  do  not  obstruct  the  roads,  pas- 
tures, and  watering  'places,  and  with  notioe[ij|i] 


Inspecting,  then,  the  allied  granting  pa- 1  ^jj^^  they  should  Iceep  arms  sufficient  for 
pers  on  the  assumption  of  their  genuineness,   their  defense." 

Now,  it  is  undoubted  that  the  documento 
executed  bv  the  prefect  and  the  justice  of  the 
peace  fairly  import  that  those  officials  as- 
sumed authority  to  grant  something  as  re- 


we  proceed  to  detormine  whether  or  not  they 
justify  the  oontontion  that  thereby  a  valid 
grant  of  ai^  kind  was  made.  In  doing  so 
let  us  consider,  first,  the  form  of  the  alleged 
granting  papers,  and,  second,  their  sub- 
•tonoe. 

The  only  ground  for  contending  that  there 
was  a  g^rant  by  the  governor  must  rest  on 
the  inference  that  the  indorsement  by  the 
official  named,  on  the  petition  of  Sanfeistovan, 
manifested  the  purpose  of  the  governor  to  150,  20  Sup.  Ct.  Rep. 
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spected  the  lanci  in  question,  either  title  or 
a  right  of  possession  for  purposes  of  cultiva- 
tion, but  it  is  beyond  controversy  that  the 
officials  referred  to  did  not,  in  1845,  poeaeM 
power  to  grant  the  title  to  public  lands. 
Hays  v.  United  States,  175  U.  8.  248,  •»««, 
--'"'•       ^   "  -   gO;  Creapit^y.  Unitti 
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1  Btatet,  168  U.  8.  216,  42  L.  ed.  440,  18  Sup. 

I  Ct  Rep.  63;  United  Btatea  ▼.  Bergere,  168 

U.  8.  66,  42  L.  ed.  383,  18  Sop.  Ct  Rep.  4. 
If,  however,  the  subordiiiate  omcialB  referred 
to  presumed  to  a«t  on  behalf  of  the  goTemor 
in  making  a  grant  of  title,  the  failure  of  ihe 
latter  to  subsequently  ratify  their  action 
rendered  their  acts  nugatmy.  United  Btate* 
v.  Bergere,  168  U.  S.  66,  42  L.  ed.  388,  18 
Sup.  Ct  Rep.  4. 

As  a  ^rant  of  title  I^  the  governor  was  a 
prerequisite  to  the  conferring  of  juridical 
possession,  of  necessity  the  delivery  thereof 
must  have  conformed  to  such  precedent 
^rant,  and  the  mere  act  of  possession  cannot 
in  any  view  have  the  force  and  effect  of  a 
grant  The  document  evidencing  possession 
certainly  formed  no  part  of  the  "proc^- 
ings"  or  expediente  which  was  required  to  be 
tnmsmitted  to  the  legislative  body  for  its  de- 
cision, approving  or  disapproving  action 
taken  I^  the  governor  antecedent  to  the  giv- 
ing of  possession. 

Passing,  however,  from  the  mere  question 
of  form  and  considering  the  substance  of 
things,  can  the  papers  relied  upon  be  treated 
as  oonstituti^  a  grant  of  title  to  the  land  in 
qnestionT  Certainly,  the  adjudications  of 
tliis  court  upon  the  r^ulations  of  1828,  from 
the  beginning,  have  established  the  doctrine 
that  a  grant  of  Mexican  land  could  not  be 
confirmed  unless  there  had  been  at  least  a 
reasonable  compliance  with  the  require- 
ments of  those  regulations.  Now,  the  Mexi- 
can law  under  which,  if  at  all,  a  grant  of 
this  land  could  hfcve  been  made,  required 
the  governor  to  be  informed  both  as  to  the 
capacity  of  the  individual  under  the  law  to 
receive  the  grant,  and  as  to  whether  the  land 
petitioned  for  was  in  a  condition  for  grant 
And  whilst  exacting  that  the  governor  diould 
thus  have  the  means  of  information  in  order 
to  enable  him  to  form  a  Judgment,  the  law 
pointed  out  the  officials  to  whom  he  should 
refer  the  petition  for  examination  and  re- 
port on  these  subjects. 

[1S8]  *N'ow,  in  the  case  before  us,  that  the  gover- 
nor at  the  inception  of  the  proceedings  was 
not  8u£BcientIy  informed,  either  as  to  the  land 
or  the  applicants,  to  take  final  action  upon 
the  petition,  is  patent  on  the  face  of  the  doc- 
uments. Thus,  the  petition  does  not  desig- 
nate who  were  the  "five"  associates  of  San- 
tistevan,  and  the  governor  in  his  indorse- 
ment requires  the  prefect  to  ascertain  the 
condition  of  the  land.  Further,  though  the 
prefect  was  not  informed,  either  by  the  peti- 
tion or  the  indorsement  of  the  governor,  as 
to  who  were  the  petitioners  to  whom  delivery 
of  the  land  was  to  be  made,  he  remained  ig- 
norant on  the  subject,  and  directed  the  jus- 
tice of  the  peace  to  ascertain  the  condition 
of  the  land,  and  to  grant  to  the  "petitioners" 
(asserted  in  the  petition  of  Santistevan  to 
be  sim  in  number)  an  abundance  of  what 
each  could  cultivate  of  the  land,  under  cer- 
tain prescribed  conditions.  We  find,  how- 
ever, the  justice  of  the  peace  assuming  to 
grant  to  "five  petitioners"  jointly,  either  a 
title  to,  or  the  right  of  possession  of,  all  the 
land  within  described  boundaries. 
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Bjega^Tied  as  a  grant  of  title,  the  docu- 
ments relied  upon  import,  contrary  to  the 
letter  and  spirit  of  the  regulations,  that  it 
was  a  matter  of  no  consequence  to  what  par- 
ticular individuals  a  grant  was  to  be  made, 
and  that  Santistevan  might  designate,  at  his 
pleasure,  the  persons  to  be  plac»l  with  him- 
self in  possession.  But,  by  article  3  of  the  reg- 
ulations, the  determination  whether  the  con- 
ditions required  by  the  colonization  law  ex- 
isted, "botn  as  r^^rds  the  land  and  the  ap- 
plicant," was  imposed  upon  the  executive 
head  of  the  territory.  And  as  already 
shown,  the  grant  could  not  have  been  created 
by  the  mere  conferring  of  juridical  possession 
since  the  authority  to  give  possession  was 
necessarily  derived  from  and  must  have  con- 
formed to  a  precedent  grant 

It  is  manifest  that  the  indorsement  of 
Governor  Armijo,  considered  by  itself  or  in 
conjunction  with  the  petition,  failed  to  iden- 
tify the  petitioners,  and  did  not,  in  terms, 
purport  ti(>  grant  title  to  land.  As  Santiste- 
van petitioned  that  the  grant  be  made  by  the 
governor  "in  the  name  of  the  high  powers  of 
our  Mexican  Republic,"  it  is  not  permissible 
to  infer  that  the  governor  intended  to  dele- 
gate to  subordinate  officials  the  power  to  de- 
cide whether  an  absolute  or  any  title  to  the 
land  petitioned  for  should  *be  granted,  or  to[lS8] 
determine  what  portion  thereof  should  be 
granted.  The  reasonable  interpretation  of 
the  act  of  the  governor  would  appear  to  be 
that  he  intended  either  te  license  the  occupa- 
tion of  land  within  the  prescribed  limite  for 
cultivation,  or  that  he  desired  an  examina- 
tion and  report  to  be  made,  with  a  delivery 
of  temporary  possession,  pending  further  ac- 
tion on  his  part. 

When  it  is  borne  in  mind  that  the  applica- 
tion of  Santistevan  purports  to  have  been 
made  at  a  time  when  hostilities  were  impend- 
ing between  Mexico  and  the  United  SUtea, 
and  tiie  territory  of  New  Mexico  was  un- 
doubtedly in  a  disturbed  condition,  ite  citi- 
zens in  all  probability  preoccupied  with 
preparations  for  an  impending  dadi  of  arms, 
the  inference  'from  the  docnmente  we  have 
been  considering  is  not  unwarranted  that 
but  a  mere  temporary  possession  or  license 
was  intended  by  the  prefect  and  justice  of 
the  peace  to  be  conferred  upon  tho  appli- 
cants. Such  an  hypothesis  would  account 
for  the  long  delay  following  the  direction  of 
the  prefect  to  the  justice  of  the  peace,  bear- 
ing date  January  3, 1846,  and  the  delivery  of 
possession  on  the  20th  of  March  following. 
And  it  is  to  be  remarked  that  such  a  posses- 
sion as  could  have  been  had  of  the  land  in 
question  under  then  existing  circumstance^ 
during  the  short  time  intervening  the  assert- 
ed delivery  of  possession  and  the  conquest  of 
the  country  by  the  American  forces,  would 
have  been  insufficient  to  have  constituted 
even  an  equity  in  favor  of  the  alleged  gran- 
tees, which  this  court  could  recognize  were 
it  clothed  with  the  broad  powers  conferred 
by  the  California  act  Peralta  v.  United 
States,  3  Wall.  434,  441,  18  L.  ed.  221,  224. 
It  may  be  added  that  the  record  fails  to  sat- 
isfactorily establish  any  occupancy  or  culti- 
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ration  prior  to  t^e  conquest,  and  but  trifling 
OttltiTation  thereafter,  and  the  latter  by  a 
portion  only  of  the  alleged  grantees. 

To  summarize.  In  the  documents  present- 
ed as  establishing  title  in  the  alleged  origi- 
nal grantees,  there  is  an  entire  disregard  of 
the  requirements  of  the  regulations  of  1828, 
and  the  proceedings  do  not  varrant  the  find- 
ing that  the  acts  of  the  prefect  and  of  the 
justice  of  the  peace  were  ever  reported  to  or 
received  the  approval  of  the  governor,  or  that 
the  latter  official  ever  made  a  grant  of  title. 
The  major  portion  of  the  documents  claimed 
|lC4]»to  constitute  titie,  if  regular,  properly  con- 
stituted part  and  parcel  of  an  ezpediente  be- 
longing to  the  archives.  They,  however, 
bear  no  indorsement  to  indicate  that  they 
had  ever  been  among  public  archives  prior  to 
their  production  in  1872  from  private  cus- 
tody for  filing  in  the  office  of  tae  surveyor 
general  of  New  Mexico.  So,  also,  no  evi- 
dence was  introduced  tending  to  show  that 
any  sort  of  official  record  had  ever  been  made 
of  a  grant  of  title  to  the  land  in  controversy, 
while  tiie  tenor  of  the  act  of  possession  for- 
bids the  inference  that  any  formal  grant  was 
sver  executed  by  the  governor.  The  case  is 
;herefore  without  the  principle  of  various  de- 
sisions  of  this  court  where,  with  respect  to  a 
formal  grant,  introduced  in  evidence,  oomply- 
Mg  with  the  requirements  of  the  regulationa, 
mt  whose  authenticity  was  disputed,  the 
sse  was  remanded  to  the  lower  court  to  per- 
nit  the  introduction  of  evidence,  if  such 
wuld  be  produced,  to  establish  that  archive 
tvidence  of  the  grant  once  existed.  One  of 
he  prerequisites  for  the  introduction  of  seo- 
•ndary  evidence  of  titie  is  proof  that  a 
'grant  was  obtained  and  made  in  the  manner 
he  law  required."  United  States  r.  Oaetro, 
'A  How.  360, 10  L.  ed.  660. 

Unless  it  be  assumed  that  the  Mexican  gov- 
irnment  was  indifferent  as  to  the  disposition 
tt  its  lands,  and  that  anybody  and  everybody 
possessed  power  to  convey  them,  as  a  matter 
jf  course,  to  whoever  chose  to  ask  for  them, 
proceedings  such  as  those  we  have  reviewed 
sannot  be  treated  as  having  had  the  effect  of 
devesting  the  Republic  of  Mexico  of  titie  to 
a  portion  of  its  public  lands. 

Sustaining,  as  we  do,  the  first  two  conten- 
tions urged  by  the  government,  it  becomes 
unnecessary  to  consider  or  pass  upon  the 
others  which  were  pressed  upon  our  atten- 
tion. As  a  consequence  of  the  foregoing  rea- 
sons, it  results  that  the  claim  should  have 
been  rejected  by  the  court  of  private  land 
claims,  and  that  because  it  erroneously  con- 
firmed the  alleged  grant,  the  deoree  made  be- 
low should  be  reversed,  and  the  cause  re- 
manded with  instructions  to  reject  the  claim 
and  dismiss  the  petition. 

And  it  is  so  ordered. 


Mr.  Justice    Bvwwer    and    Mr.   Justice 
Brovn  concur  in  the  result. 

Mr.  Justice  Bhlraa  and  Mr.  Juatioe  M*- 
Xemna  dissent. 
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THEODORE  J.  JONES. 

(See  8.  C.  Beportet's  ed.  136-133.) 

Land  grant  to  raitroade — road  iiUU  toithoui 
filing  map. 

A  deflnite  loeatloB  ot  the  ri|^t  of  wajr  of  a  rail- 
road, wbldi  will  entitle  It  to  the  beneflts  of 
the  act  of  Congress  ot  March  8,  1876,  grant- 
ing lands  to  railroads,  la  made  bj  the  actual 
constraetloo  ot  the  road,  althongh  a  profile 
map  o(  the  road  bss  not  been  filed. 

[No.  142.] 

Argued  Pebrvary  t,  1900. 
te,  1900. 


Decided  March 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Dakota  to  review  a  judgment  af- 
firming a  dismissal  of  an  action  to  establish 
a  railroad  right  of  way  under  a  land  grant. 
Reversed. 

See  same  case  bdow,  7  N.  D.  019,  76  N.  W. 
227. 

Statement  by  Mr.  Justice  MoKeamai 

This  suit  was  brought  by  plaintiff  in  error 
to  have  itself  adjudged  the  owner  of  a  right 
of  way  over  the  northwest  quarter  of  section 
8,  in  township  141,  of  range  64,  in  the  county 
of  Stutsman,  state  of  North  Dakota. 

Its  title  rests  upon  tiie  act  of  Congress  of 
Mardi  3,  1876,  entitled,  "An  Act  Granting 
to  Railroads  the  Right  of  Way  through  the 
Public  Lands  of  the  United  SUtes." 

The  plaintiff  was  organized  September  17, 
1881,  under  the  laws  of  the  territory  of 
]>iJcota.  After  its  organization  it  surveyed 
a  line  of  route  for  its  railroad  fr<mi  a  point 
near  Jamestown  in  a  northwesterly  direction 
through  the  county  of  Stutsman  and  o<  —  the 
land  in  controversy.  The  survey  was  I...  >hed 
tiie  30th  of  October,  1881.  A  map  represent- 
ing the  survey  was  made  by  a  resolution  of 
the  board  of  directors,  and  was  adopted  aa 
the  deflnite  route  of  tiie  railroad. 

In  1882  the  road  was  constructed  upon  the 
line  surveyed,  and  since  that  time  trains 
have  been  continuously  run  over  it  by  the 
plaintiff. 

On  the  26th  of  January,  1883,  the  plaintiff  , 

filed  with  the  Secretary  of  the  Interior  a  i 

copy  of  its  articles  of  incorporation,  and  dn« 
proofs  of  its  organization  under  the  same. 
On  the  13th  of  March,  1883,  plaintiff's  map 
of  deflnite  location  was  filed  and  approved 
by  the  Secretary  of  the  Interior.  There  was 
some  uncertainty  in  the  evidence  whether 
such  map  was  ever  filed  in  the  office  of  the 
register  of  the  local  land  office,  but  it  prob- 
ably was. 

•On  the  12th  of  February,  1881,  the  Iand[lte] 
then  being  public  land  of  the  United  States, 
dulv  surveyed,  one  Sherman  Jones  filed  a 
declaratory  statement  upon  it,  alleging  set- 


KOTB. — A«  to  land  grant  to  railroads — see 
note  to  Kansas  P.  B.  Co.  v.  Atchison,  T.  A  B.  F. 
B.  Co.  38  L.  ed.  U.  8.  794. 
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tiement  the  8th  of  February,  1881.  On  the 
13th  01°  March,  1883.  it  had  not  been  can- 
celed or  vacated. 

On  the  26th  of  May,  1882,  one  William  S. 
King  filed  a  declaratory  statement  on  the 
land,  which  on  the  13th  of  March,  1883,  had 
not  been  canceled. 

In  addition  to  the  above  the  trial  court 
foimd  the  following  facts: 

"On  the  7th  day  of  March,  a.  d.  1883,  one 
Ella  Sharp  filed  in  said  land  office  an  appli- 
cation to  be  allowed  to  enter  said  tract 
under  the  homestead  law,  together  with 
the  afRdavit  required  by  law.  Said  ap- 
plication was  received  and  entered  at 
said  land  office  and  continued  in  force 
until,  on  the  21st  day  of  November, 
1892,  it  was  canceled  at  said  land  office  by 
relinquishment. 

"On  the  23d  day  of  February,  a.  d.  1883, 
the  defendant, T.  J.  Jones,  was  a  citizen  of  the 
United  States  and  over  the  age  of  twenty- 
one  years.  On  that  day,  intending  to  pur- 
chase said  tract  under  the  pre-emption  laws, 
he  built  a  house  thereon;  on  the  3d  day  of 
March  of  said  year  he  commenced  living  in 
aaid  house,  and  from  that  day  continuously 
to  the  present  has  resided  on  said  land  and 
has  cultivated  and  improved  the  same.  On 
June  S,  18S3,  he  filed  in  said  land  office  at 
Fargo  a  declaratory  statement  under  the 
pre-emption  law,  alleging  settlement  on  said 
land  on  March  3,  1883.  He  afterward  ap- 
plied to  said  land  office  to  be  allowed  to  make 
proof  under  his  declaratory  statement,  but 
owing  to  the  existence  of  said  prior  home- 
stead entry  of  Ella  Sharp  said  application 
was  refused.  In  November,  1802,  he  secured 
from  said  Ella  Sharp  a  relinquishment  of  her 
homestead  entry,  and  on  the  2l8t  day  of 
November,  1892,  the  same  date  said  entry 
was  canceled  by  relinquishment,  he  made  ap- 
plication to  said  land  office  to  be  allowed  to 
change  his  pre-emption  entry  upon  said  tract 
into  a  homestead  entry.  Said  application 
was  received  at  said  land  office,  the  entry  al- 
lowed and  numbered  20,234,  and  a  receiver's 
receipt  bearing  the  same  number  issued  to 
said  defendant.  Afterward,  on  the  21st  day 
[lS7]*of  January,  a.  d.  1893,  he  made  final  proof 
for  said  land  under  the  homestead  law,  and 
on  February  18,  1803,  a  fin.al  receiver's  re- 
ceipt, numbered  7,233,  was  issued  to  him  by 
'^id  land  office  at  Fargo.  On  the  26th  day 
of  May,  1803,  a  patent  in  due  form,  whereby 
-•e  United  States  conveyed  and  granted  said 
Wnd  to  said  defendant,  was  issued  to  and  re- 
ceived by  him.  There  was  not  in  said  re- 
ceiver's receipt  or  final  certificate,  or  in  said 
patent  for  said  tract  a  reservation  of  any 
Tested  or  accrued  right,  claim,  or  interest 
to  said  land  on  the  part  of  the  plaintiff  or  of 
any  person  or  corporation  under  the  aot  of 
Congress  of  March  3,  1875.  At  the  time  de- 
fendant settled  upon  said  land  plaintiff  was 
and  ever  since  has  been  engaged  in  operating 
a  line  of  railroad  thereover. 

"The  plaintiff  has  not  at  any  time  in- 
stituted proceedings  or  resorted  to  any  pro- 
cess whatever  under  state  or  Federal  laws 
*«  oondemn  a  right  of  way  across  said  land, 
or  to  devest  defendant  of  his  title  or  any 
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possessory  right  that  he  ndght  have  to  Hid 
land. 

"Plaintiff  has  taken  for  its  use  as  a  right 
of  way  upon  said  land  a  strip  100  feet  wide, 
being  50  feet  on  each  side  of  the  central  line 
of  ito  railroad  tract  and  extending  diagonal- 
ly across  said  land  from  a  point  about  the 
middle  of  its  south  boundary  to  a  point  near 
its  northwest  corner.  Said  strip  includes 
about  6  acres  of  said  land.  The  land  not 
taken  is  divided  into  two  unequal  parts  and 
its  value  for  farming  purposes  decreased. 
Trains  of  cars  are  drawn  by  plaintiff  over 
and  across  said  land  every  day,  ana  the  crop 
on  defendant's  land  is  injured  by  smoke  from 
said  railroad,  and  his  buildings  and  crops 
subjected  to  increased  hazard  of  aestruction 
by  fire.  By  the  taking  of  said  strip  for  a 
right  of  way  and  the  construction  and  opera- 
tion of  a  railroad  thereon  the  said  land  is 
depreciated  in  value  in  the  sum  of  $300. 

"Defendant  has  not  at  any  time  consented 
to  the  taking  or  use  of  said  land  by  plaintiff, 
and  has  not  received  any  compensation  for 
said  taking  or  for  the  injury  and  damage  in- 
fiicted  thereby." 

As  conclusions  of  law  the  court  found  that 
no  right  of  way  accrued  until  the  13th  of 
March,  1883,  the  date  of  the  filing  of  the  pro- 
file *map  of  the  road;  that  prior  to  that  time{128] 
the  land  had  ceased  to  be  public  land  by  rea- 
son of  the  pre-emption  and  homestead  entries 
which  had  been  filed  upon  it;  that  the  de- 
fendant, T.  J.  Jones,  was  the  owner  in  fee  of 
said  land  without  reservation  of  any  kind, 
and  that  his  title  related  back  to  February 
23,  1883,  the  date  of  his  settlement  thereon. 

Judgment  was  entered  dismissing  plain- 
tiff's cause  of  action,  awarding  the  defend- 
ant $300  and  costs  taxed  at  $24.65,  and  that 
"upon  the  payment  to  the  defendant  of  the 
sum  of  $300  and  the  costs  of  this  action  there 
shall  vest  in  the  plaintiff,  Jamestown  & 
Northern  Railroad  Company,  and  its  success- 
ors and  assigns,  the  full  legal  title  to  that 
portion  of  the  northeast  quarter  of  section 
8,  township  141,  range  64,  used  by  it  as  a 
right  of  way,  to  wit,  50  fe^  on  each  side  of 
the  center  line  of  said  railroad,  as  the  same 
has  been  heretofore  constructed  and  is  now 
located  and  operated  through  said  land  by 
said  plaintiff." 

Upon  appeal  to  the  supreme  court  of  the 
state  the  judgment  was  affirmed  (7  N.  D. 
019,  70  N.  W.  227),  and  this  writ  of  error 
was  then  sued  out. 

Mr.  A.  B.  Browne  argued  the  cause  and, 
with  Messrs.  C.  W.  Bunn  and  James  B.  Kerr, 
filed  a  brief  for  plaintiff  in  error,  the  conten- 
tions of  which  sufficiently  appear  in  the 
opinion. 

No  counsel  for  defendant  in  error. 

*Mr.  Justice    McKenna    delivered    the[],S8J 
opinion  of  the  court: 

In  the  summer  of  1882  the  plaintiff  in  er- 
ror constructed  its  railroad  across  the  land 
in  controversy,  and  the  finding  of  the  court 
is  that  "at  the  time  defendant  settled  upon 
said  land  plaintiff  was  and  ever  since  nas 
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been  engaeed  in  operating  a  line  of  railroad 
thereover. 

The  defendant  nevertheless  was  awarded 
$300  damages,  and  the  plaintiff  adjudged  to 
have  acquired  no  rights  whatever  by  the  con- 
struction of  its  road. 

The  act  of  1876,  upon  which  plaintiff  re- 
lies, is  as  follows: 

"That  the  right  of  way  through  the  public 
[lS9]IandB  of  the  'United  States  is  berebygranted 
to  any  railway  company  duly  organized  un- 
der the  laws  of  anv  state  or  territory,  except 
the  District  of  Columbia,  or  by  the  Congress 
of  the  United  States,  which  Bball  have  filed 
with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  incorporation,  and  due  proof 
of  its  organization  under  the  same,  to  the 
extent  of  100  feet  on  each  side  of  the  central 
line  of  said  road; 

"Also  the  right  to  take  from  the  public 
lands  adjacent  to  the  line  of  said  road,  ma- 
terial, earth,  stone,  and  timber  necessary  for 
the  construction  of  said  railroad; 

"Also  ground  adjacent  to  such  right  of 
way  for  station  buildings,  depots,  nuushine 
shops,  side  tracks,  turnouts,  and  water 
stations,  not  to  exceed  in  amount  20  acres 
for  each  station,  to  the  extent  of  one  station 
for  each  10  miles  of  its  road. 

"See.  3.  That  the  legislature  of  the  proper 
territory  may  provide  for  the  manner  in 
which  private  lands  and  posseseory  claims 
on  the  public  lands  may  be  condemned ;  and 
where  such  provision  shall  not  have  been 
made,  such  condemnation  may  be  made  in  ac- 
cordance with  section  3  of  the  act  entitled 
'An  Act  to  Aid  in  the  Construction  of  a  Rail- 
road and  Telegraph  Line  from  the  Missotiri 
River  to  the  Pacific  Ocean,  and  to  Secure  to 
the  Government  the  Use  of  the  Same  for 
Postal,  Militery,  and  Other  Purposes,  Ap- 
proved July  1,  1862,'  approved  July  1,  1864. 

"Sec.  4.  That  any  railroad  company  de- 
siring to  secure  the  beneflte  of  this  act  shall, 
within  twelve  months  after  the  location  of 
any  section  of  20  miles  of  its  road,  if  the 
same  be  upon  surveyed  lands,  and  if  upon 
unsurveyed  lands,'  within  twelve  months  aft- 
er the  survey  thereof  by  the  United  States, 
file  with  the  register  of  the  land  office  for 
the  district  where  such  land  is  located  a  pro- 
file of  ite  road;  and  upon  approval  thereof 
by  the  Secretary  of  the  Interior  the  same 
shall  be  noted  upon  the  plate  in  said  office; 
.  and  thereafter  au  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of 
subject  to  such  right  of  way:  Provided, 
That  if  any  secti(m  of  said  road  shall  not  be 
completed  within  five  years  after  the  location 
[130]<of  said  section,  the  righto  herein  granted 
shall  be  forfeited  as  to  any  such  uncompleted 
section  of  said  road. 

"Sec.  6.  That  this  act  shall  not  apply  to 
any  lands  within  the  limite  of  any  military 
park  or  Indian  reservation,  or  ouier  lands 
especially  reserved  for  sale.    .    .    ." 

There  is  some  uncertainty  in  the  act.  Ito 
first  section  is  expressed  in  words  of  present 
grant,  but  there  is  no  definite  grantee.  We 
said  in  HoU  t.  RiuaeU,  101  U.  S.  609,  25  L. 
«d.  831:  "Thers  cannot  be  a  grant  unless 
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there  is  a  g^rantee,  and  consequently  there 
cannot  be  a  present  grant  unless  there  is  a 
present  .grantee."  And  it  was  further  said 
that  in  ul  cases  where  a  grant  was  given  a 
present  effect,  a  state  or  some  other  corpora- 
tion having  all  of  the  qualifications  specified 
in  the  actnad  been  designated  as  a  grantee. 
In  other  words,  when  an  immediate  grant 
was  intended  an  immediate  grantee  having 
all  the  requisite  qualifications  was  named. 
In  NohU  V.  Union  Bivar  Logging  R.  Co.  147 
U.  S.  106,  37  L.  ed.  123, 13  Sup.  Ct.  Rep.  27 1, 
we  said:  "The  language  of  that  section  is 
'that  the  right  of  way  through  the  public 
lands  of  the  United  States  is  hereby  granted 
to  any  railroad  company  duly  organized  un- 
der the  laws  of  any  state  or  territory,'  etc. 
The  uniform  rule  of  this  i^urt  has  been  that 
such  an  act  was  a  grant  in  prcBsenti  of  lands 
to  be  thereafter  identified.  Denver  d  R.  O. 
R.  Go.  V.  Ailing,  99  U.  S.  463,  25  L.  ed.  438." 

This  case  establishes  that  a  railroad  com- 
pany becomes  specifically  a  grantee  by  filing 
ite  articles  of  incorporation  and  due  proofs 
of  ite  organization  under  the  same  with  the 
Secretary  of  the  Interior.  It  was  also  so  held 
by  Mr.  Secretary  Vilas  in  Dakota  O.  R.  Co. 
V.  Downey,  8  Land  Dec.  116. 

But  what  constitutes  a  definite  location  of  - 
the  right  of  wayT  Upon  the  answer  to  that 
question  the  present  controversy  hinges.  The 
state  courte  decided,  as  we  have  seen,  that 
the  right  of  way  only  became  definitely 
located  by  the  filing  of  a  profile  map  of  the 
road.  The  contention  of  the  plaintiff  in  er- 
ror is  that  the  right  of  way  may  be  definite- 
ly located  by  the  actual  construction  of  the 
road.  And  this  was  the  ruling  of  the  In- 
terior Department  in  Dakota  C.  R.  Co,  v. 
Doioney,  8  Land  Dec.  116,  and  the  rul- 
ing has  been  subsequently  adhered  to.  8t, 
Paul,  M.  d  •M.  R.  Co.  t.  Moloney,  24  Land[1311 
Dec.  400;  Montana  C.  R.  Co.  26  Land  Dec. 
260 ;  St.  Paul  d  M.  R.  Co.  26  Land  Dec  83. 

The  ruling  gives  a  practical  operation  to 
the  statute,  and  we  think  is  correct.  It  en- 
ables the  railroad  company  to  secure  the 
grant  by  an  actual  construction  of  ite  road, 
or  in  advance  of  construction  by  filing  a  map 
as  provided  in  section  4.  Actual  construo- 
tion  of  the  road  is  certainly  unmistakable 
evidence  and  notice  of  appropriation. 

Secretary  Vilas  said  in  Dakota  C.  R.  Co. 
y.'  Downey: 

"As  to  tiie  roadwav  the  construction  of  ths 
road  fixes  the  boundaries  of  the  grant,  and 
fixes  it  by  the  exact  rule  of  the  statute.  .  .  . 
This  must  undoubtedly  be  the  rule  when 
the  road  is  constructed  over  unsurveyed 
lands,  because  then  every  condition  neces- 
sary to  the  vigor  of  the  present  grant  is  com- 
plied with,  "the  fact  that  the  railroad  com- 
pany may  locate  and  construct  ite  road  upon 
unsurveyed  lands  is  clearly  recognized  in  the 
4th  section  of  the  act;  and  the  r^rulations  of 
the  department  have  been  made  to  apply  to 
such  cases,  and  authorize  such  construction. 

"It  seems  to  me  that  the  4th  section  of  the 
act  was  written  for  another  purpose  and  for 
another  case.  It  relates  to  a  case  of  a  rail- 
road company  which  desires  to  secure  the 
present  grant,  and  give  to  it  fixi^  of  loea- 
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tion,  before  its  road  shall  be  constructed; 
and  it  is  designed  to  provide  a  similar  privi- 
lege in  respect  to  rights  of  way  which  acts 
granting  lands  to  aid  in  the  construction  of 
railroads  have  provided — namely,  the  privi- 
lege of  giving  fixity  of  location  to  the  subject 
of  the  grant  before  construction  of  the  road. 

"It  does  not  become  necessary  for  a  road 
which  has  secured  the  benefits  of  this  act, 
by  taking  the  steps  which  give  it  the  attitude 
of  beine  named  in  the  Ist  section  as  a  gran- 
tee, and  by  building  a  road  through  the  pub- 
lic lands,  whereby  the  subject  of  the  grant 
has  been  defined,  to  file  a  map  of  definite 
location  in  order  to  entitle  it  to  the  benefits 
of  the  right  of  way. 

'^The  4th  section  is  designed  to  provide  a 
mode  by  which  fixity  of  location  can  be  se- 
[lSX]cured  to  a  grantee,  in  anticipation  *of  that 
construction  by  which  location  is  defined  in 
the  section  making  the  grant,  and  which 
shall  have  the  effect,  before  the  construction 
of  tiie  road,  which  ibe  terms  of  the  grant 
limit  to  the  'central  line  of  said  road,'  which 
only  means — without  the  4th  section — a  eon- 
etruoted  road." 

This  decision  and  the  subsequent  decisions 
of  the  Interior  Department  were  concerned 
with  cases  of  construction  on  unsurveyed 
land,  but  we  think  the  power  applies  also  to 
mrv^yed  lands.  The  only  difference  which 
the  act  of  Congress  makes  between  surveyed 
and  unsurveyed  land  is  the  provision  in  9  ^ 
for  iVuag  the  profile  of  the  road. 

It  follows  from  these  views  that  the  grant 
to  plaintiff  in  error  by  the  act  of  1876  be- 
came definitely  fixed  by  the  actual  construc- 
tion of  its  road,  and  that  the  entry  of  the 
defendant  in  error  was  subject  thereto. 

This  conclusion  does  not  conflict  with  the 
doctrine  announeed  in  Van  Wyok  v.  Knevala, 
106  U.  S.  360,  27  L.  ed.  201,  1  Sup.  Ct.  Rep. 
836,  and  in  Kansas  P.  R.  Co.  v.  Dunmeyer, 
113  U.  8.  629,  28  L.  ed.  1122,  S  Sup.  Ct  Rep. 
666,  that  the  title  to  lands  passing  under 
railroad  land  grants  is  considered  as  es- 
tablished at  the  date  of  the  filing  of  the  map 
of  definite  location.  The  same  question  is 
not  here  presented.  Different  considerations 
apply  to  the  grant  of  lands  than  to  the  grant 
of  the  right  of  way. 

The  judgment  of  the  Supreme  Court  of 
Vorth  Dakota  is  therefore  reversed,  and  the 
case  is  remanded  for  'urther  proceedings  not 
inconsistent  with  thik  opinion. 


[133]* JAMES  BRISTOL,  as  Executor  of  the  Last 
Will  and  Testament  of  Sophia  M.  Bristol, 
Deceased,  Plff.  in  Err., 

V. 

WASHINGTON  COUNTY,  State  of  Minne- 
sota. 

(See  S.  C.  Beporter's  ed.  133-149.) 
Claim  against  decedent's  estate  for  personal 

Nora. — Ai  to  itUu  for  taaatUm  of  notes  and 
mortgages — see  note  to  Boyd  v.  Selma  (Ala.) 
le  L.  R.  A.  729. 

As  to  situs  of  debts  evUleneed  by  notes  or 
mortgaaes  held  by  agent  resUtng  tn  different 
177  XT.  8.  - 


taxes — where  decedent  voas  a  nonresident 
—due  process  of  lata — statute  of  limita- 
tions. 

1.  Investments  by  a  nonresident  of  the  state 
are  subject  to  taxation  under  the  laws  of  the 
state,  when  made  b;  a  resident  agent  wbo  Is 
employed  to  invest  and  reinvest  moneys,  at 
wbose  office  the  loans  are  made  payable,  and 
wbo  retains  the  mortgages  securing  tbem, 
and  to  whom  the  notes  taken  for  the  loans 
are  returned  from  time  to  time  whenever  re- 
quired for  tbe  purpose  of  renewal,  collection, 
or  foreclosure  of  securities,  notwithstanding 
the  fact  that  the  notes  are  sent  out  of  the 
state  to  tbe  principal  and  tbe  agent  has  no 
authority  to  execute  satisfactions  of  mort- 
gagea 

2.  An  allowance  of  a  claim  for  personal-prop- 
erty taxes  against  the  estate  of  a  decedent 
under  Minn.  Stat.  1894,  {  4529,  preferring 
claims  for  taxes  to  ordinary  debts,  |  1623, 
making  tbem  a  Hen  on  pergonal  property,  and 
other  provisions  for  enforcing  delinquent 
taxes  by  distraint  of  goods  and  chattels,  by 
proceedings  by  attachment  and  publication 
giving  appropriate  notice  and  opportunity  to 
contest.  Is  not  witbout  due  process  of  law, 
although  the  decedent  was  a  nonresident  of 
the  state. 

3.  Proceedings  to  enforce  collection  of  person- 
al-property taxes  from  property  of  a  decedent 
are  within  Hlnn.  Stat.  1894,  i  5136,  providing 
that  actions  "upon  a  liability  created  by  stat- 
ute shall  be  barred  by  tbe  lapse  of  six  years." 

[No.  109.] 

Argued  January  St,  1900.    Decided  April 
9.  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Minne- 
sota to  review  a  judgment  against  the  es- 
tate of  a  deceased  nonresident  for  personal- 
property  taxes.    Reversed. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
This  is  an  appeal  from  a  judgment  of  the 
circuit  oourt  for  the  district  of  Minnesota, 
allowing  a  claim  in  favor  of  Washington 
county,  Minnesota,  against  the  estate  of  So- 
phia M.  Bristol,  deceased. 

Sophia  M.  Bristol  died  testate,  naming 
James  Bristol  as  her  executor,  and  her  will 
was  duly  admitted  to  prot«t«  in  Wyoming 
county,  state  of  New  York,  where  said  James 
and  Sophia  M.  resided.  Thereafter  Mr.  Bris- 
tol applied  to  the  probate  oourt  of  the  county 
of  Ramsey,  state  of  Minnesota,  for  the  admis- 
sion of  the  will  to  probate  there  and  the  is- 
sue of  letters  testamentary  to  him.  This  was 
done,  and  subsequently  the  county  of  Wash- 
ington exhibited  its  claim  against  said  es- 
tate, whereupon  Bristol  filed  his  petition  in 
the  probate  court  for  the  removal  of  the  ac- 
tion instituted  by  the  filing  of  the  claim  into 
the  circuit  court  of  the  United  States,  and 
it  was  removed  accordingly.  A  repleader 
was  awarded  by  stipulation,  and  a  formal 
complaint  and  answer  filed.    The  matter  was 


ttote  from  principal — see  note  to  New  Orleans 
V.  Stempel,  44  L.  ed.  D.  8.  174. 

As  to  Khat  constitutes  due  process  of  lav^— 
see  notes  to  Pearson  v.  TewdaU,  24  L.  ed.  486 ; 
Wilson  V.  North  Carolina  ev  ret,  Caldwell,  43 
L.  ed.  U.  S.  865. 
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heard  by  the  circuit  court,  a  jury  being 
waived  according  to  law,  and  the  court  made 
the  following  findings: 

"I.  That  Cyrus  Jefferson  was  the  father 
of  said  Sophia  M.  Bristol,  deceased,  and  died 
in  NoTember,  1883.  For  fourteen  years  just 
prior  to  his  death  he  was  a  citizen  and  resi- 
dent of  the  state  of  New  York,  and  during 
[134]8aid  time  loaned  and  invested  'large  sums  of 
money  to  various  persons  residing  in  Minne- 
sota, upon  their  notes,  payable  to  his  order 
at  said  Stillwater,  secured  by  mortgages  on 
real  estate  in  said  Washington  and  adjoin- 
ing counties  in  the  state  of  Minnesota;  all 
■aid  loans  and  investments  were  made,  and 
the  notes  and  mortgages  taken,  by  and 
through  William  M.  McCluer,  the  agent  of 
said  Cyrusi  Jefferson,  who  resided  at  the 
city  of  Stillwater,  in  said  Washington  county, 
during  all  the  time  hereinafter  mentioned, 
and  who,  with  full  authority  from  said  Cy- 
rus Jefferson,  made  all  such  loans,  and  took 
and  retained  all  notes  and  securities,  and  col- 
lected and  reloaned  both  the  principal  and 
interest  of  said  loans  at  said  city  of  Still- 
water, in  Washington  county,  Minnesota,  and 
kept  the  same  permanently  invested  in  that 
way,  as  nearly  as  practicable,  save  as  to  such 
moueys  as  said  Jefferson  drew  from  time  to 
time  to  payhis  debts  and  living  expenses. 

"II.  Prior  to  May  1,  1883,  said  William 
M.  McCluer,  at  said  Stillwater,  by  the  direc- 
tion of  said  Jefferson,  but  otherwise  with  the 
same  power  and  under  the  same  authority 
and  in  the  same  manner,  loaned  of  said  mon- 
eys of  said  Cyrus  Jefferson  to  persons  in 
Washington  county  sums  aggregating  eight- 
een thousand  dollars  ($18,000),  taking  notes 
and  mortgages  therefor  in  the  name  of  and 
payable  to  said  Sophia  M.  Bristol  at  said 
Stillwater,  and  retained  the  same  as  her 
agent,  and  handled  and  collected  and  rein- 
vested the  same  in  the  same  manner  as  he 
had  those  nf  Cyrus  Jefferson. 

"III.  After  the  death  of  said  Cyrus  Jeffer- 
son and  on  December  18.  1883,  all  the  other 
notes  and  mortgages  held  by  said  McCluer  as 
agent  for  said  C^rus  Jefferson  were  trans- 
ferred, assigned,  and  passed  to  said  Sophia 
M.  Bristol  as  her  share  of  the  estate  of  her 
said  father.  She  thereupon  employed  said 
William  M.  McCluer  and  Charles  M.  Mc- 
Cluer, both  of  whom  then  at  all  times  herein 
mentioned  resided  at  said  Stillwater,  as  her 
agents  at  said  dty  of  Stillwater  in  and  about 
said  loaning  business.  She  gave  to  them  all 
the  authority  before  that  time  exercised  by 
said  William  M.  McCluer  for  her  father,  Cy- 
rus Jefferson,  as  aforesaid,  and  also  gave  to 
them  a  written  power  of  attorney  empower- 
(135]ing  them  or  either  of  them  *to  satisfy  and  dis- 
charge or  to  sell  and  assign  any  and  all  mort- 
gages then  or  thereafter  in  her  name  in  the 
states  of  Minnesota  or  Wisconsin;  all  of  said 
notes  and  mortgages  of  said  Sophia  M.  Bris- 
tol, including  tiiose  received  by  her  as  her 
share  of  her  father's  estate,  as  well  as  those 
taken  in  her  name  by  said  William  M.  Mc- 
Cluer prior  to  the  death  of  her  father,  as 
aforesaid,  were  still  left  by  her  in  the  hands 
of  her  agente  in  Stillwater,  Minnesote,  and 
TOX 


•aid  agents  oontinaed  as  before  to  make  ml- 
lections  of  both  principal  and  interest  do*  on 
said  notes  and  mortgages,  to  satisfy  and  dis- 
charge mortgages,  and  to  make  new  loans 
and  investments  upon  like  securities  with  the 
moneys  so  collected  by  them  for  said  Sophia 
hL  Bristol,  and  kept  all  of  her  moneys  re- 
ceived or  collected  by  them  prior  to  trans- 
mittel  or  reinvestment  of  the  same,  and 
while  in  their  hands,  deposited  in  bank  in 
said  Stillwater  as  their  money,  and  having 
all  notes  and  mortgages  received  by  them  for 
such  loans  made  payable  at  their  own  office 
in  said  city  of  Stillwater,  said  mortgages  be- 
ing upon  lands  in  Washington  and  adjoining 
counties  in  Minnesota. 

"IV.  In  March,  1885,  all  of  such  notes 
then  in  the  hands  of  said  agente  were  deliv- 
ered to  said  Sophia  M.  Bristol,  and  there- 
after all  new  notes  as  taken  by  said  agente 
in  said  business  were  sent  to  Sophia  M.  Bris- 
tol and  kept  by  her  at  her  home  in  New  York, 
but  were  payable  as  before  at  the  office  of  said 
agente  in  Stillwater,  Minnesote;  all  mort- 
gages securing  such  notes  were  reteined  by 
said  agente,  and  said  notes  were  returned  to 
said  agente  at  Stillwater  by  said  Sophia  M. 
Bristol  from  time  to  time  whenever  required 
by  them  for  the  purpose  of  renewal,  payment, 
collection,  or  foreclosure  of  securities;  that 
the  said  Wm.  M.  McCluer  and  Charles  M. 
McCluer  continued  as  agente  for  said  Sophia 
M.  Bristol,  collecting  money  becoming  due 
upon  said  notes  and  making  loans  in  her 
name,  sometimes  under  the  direction  of 
James  Bristol,  her  husband,  but  generally 
upon  their  own  judgment;  that  they  remit- 
ted money  to  Sophia  M.  Bristol  when  she 
called  for  the  same,  and  what  was  not  re- 
ceived by  her  was  invested  in  new  loans,  as 
aforesaid. 

"That  said  Sophia  M.  Bristol  did  receive 
from  the  proceeds  *of  said  collections  atvari'[i3^ 
ous  times  large  sums  of  money  through  said 
agente,  and  all  moneys  collected  were  always 
subject  to  be  sent  to  her  or  paid  out  in  any 
way  she  should  order. 

"V.  In  the  month  of  August,  1890,  said 
William  M.  McCluer  died,  and  thereafter 
said  Charles  M.  McCluer  continued  to  act  as 
sole  agent  for  said  Sophia  M.  Bristol  at  said 
city  of  Stillwater,  Minnesota,  wiUi  the  same 
power  as  before  exercised  by  him  and  said 
William  M.  McCluer,  except  that  in  Novem- 
ber, 1890,  Sophia  M.  Bristol  revoked  said 
power  of  attorney  which  authorized  said 
agent  to  satisfy  mortgages  of  record,  and 
thereafter  executed  satisfactions  of  mort- 
gages herself. 

"VI.  Said  loaning  business  was  so  carried 
on  by  said  Sophia  M.  Bristol  by  and  through 
her  said  agents  at  the  city  of  Stillwater,  Min- 
nesote, in  the  manner  aforesaid  until  her 
death,  in  the  month  of  August,  1894. 

"VII.  Said  Sophia  M.  Bristol  had  no  tax- 
able property  in  said  Washington  county 
during  any  of  the  years  hereinbefore  or  here- 
inafter mentioned  other  than  the  loans  and 
indebtedness  mentioned,  which  were  secured 
by  mortgages  upon  lands  in  Minnesote,  and 
which  were  imder  the  dtarge  and  manage- 
ment of  her  said  agente,  who,  during  all  said 
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years  and  during  all  the  time  within  which 
the  taxes  hereinafter  mentioned  were  as- 
sessed and  levied,  resided  and  had  their  office 
and  transacted  said  loaning  bnainess  at  the 
said  city  of  Stillwater,  in  said  county  and 
state. 

"VIII.  That  the  moneys  originally  sent  by 
said  Jefferson  to  said  William  M.  McCluer 
and  invested  and  reinvested  by  said  McCluer, 
and  afterwards  by  said  Sophia  M.  Bristol 
kept  and  retained  in  the  hands  of  said  Wil- 
liam M.  McCluer  and  Charles  M.  McCluer  as 
her  agents,  were  so  sent,  retained,  and  kept 
in  the  hands  of  said  agents  in  the  city  of 
Stillwater,  Washington  county,  Minnesota, 
in  and  during  each  of  the  years  when  the 
taxes  hereinafter  mentioned  were  assessed 
and  levied  against  said  Sophia  M.  Bristol,  as 
hereinafter  specifically  set  forth,  as  and  for 
a  permanent  investment  and  business  under 
the  full  control  of  said  agents,  and  said  prop- 
erty and  said  loans  acquired  and  had  a  situs 
in  said  city  of  Stillwater,  Washington  coun- 
ty, Minnesota,  for  the  purpose  of  taxation. 
[137]*"IX.  That  the  claimant  herein,  Washing- 
ton county,  is,  and  for  more  than  thirty 
years  last  past  has  been,  a  municipal  corpora- 
tion, to  wit,  an  organized  county  created 
and  existing  under  and  pursuant  to  the  laws 
of  the  state  of  Minnesota. 

**X.  That  in  and  during  each  of  the  years 
from  1883  to  1804,  inclusive,  certain  person- 
al-property taxes,  were  duly  assessed  and  lev- 
ied against  said  Sophia  M.  Bristol  by  the 
proper  taxing  officers  of  said  city  of  Still- 
water and  said  Washington  county  on  the 
personal  property  of  said  Sophia  M.  Bristol, 
deceased,  consisting  of  the  'credits  other  than 
that  of  bank,  banker,  broker,  or  stock  jobber,' 
and  that  said  assessments  were  each  in  fact 
based  upon  credits  due  said  Sophia  M.  Bris- 
tol on  promissory  notes  of  various  persons 
residing  in  Washington  county  and  other 
cotmties  in  Minnesota,  payable  to  her  order, 
secured  by  mortgages  on  real  estate  situate 
in  Washington  county  and  other  counties  in 
the  state  of  Minnesota. 

"Said  notes  were  all  made  payable  at  the 
office  of  William  M.  McCluer  or  Charles  M. 
McCluer,  at  the  city  of  Stillwater.  The  as- 
sessed valuation  of  said  personal  property 
upon  which  said  taxes  were  so  assessed  and 
levied  for  each  of  said  years,  the  rate  of  the 
tax  assessed  upon  property  in  the  said  city 
of  Stillwater,  in  said  county,  that  being  the 
district  where  said  property  was  assessed,  in 
the  number  of  mills  levied  on  each  dollar  of 
property  at  the  assessed  valuation  for  each  of 
said  years,  and  the  amount  of  said  taxes  so 
assessed  and  levied  against  said  Sophia  M. 
Bristol,  deceased,  for  each  of  said  years,  are 
as  set  forth  in  the  following  schedule  thereof, 
to  wit:  [Here  followed  schedule  as  de- 
scribed. The  valuations  ran  from  $17,000 
in  1883  to  $184,000  in  1884;  $106,672  in 
1888 ;  $181,202  in  1880,  and  $170,000  in  1800, 
1,  2,  3.  and  4.] 

"That  the  said  SophU  M.  Bristol  failed 
and  neglected  to  pay  said  taxes  on  the  1st 
day  of  March  in  each  of  the  years  following 
that  in  which  said  taxes  were  respectively 
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levied,  as  hereinbefore  set  forth,  or  at  any 
time  thereafter,  and  that  by  reason  of  sucn 
failure  said  Sophia  M.  Bristol  became,  and 
was,  and  is  liable  to  pay  a  penalty  amount- 
ing to  5  per  cent  on  the  amount  of  said  taxes 
for  the  years  1883  to  1804,  and  10  per  cent 
on  the  amount  of  said  taxes  for  each  year 
thereafter,  and  that  the  'amount  of  said  pen-[  138] 
alty  for  each  of  said  years  is  as  follows — 
that  is  to  say:  [Here  the  penalties  claimed 
for  each  year  were  set  forth.] 

"XI.  Said  Sophia  M.  Bristol  never  resided 
in  Washington  county,  nor  iu  the  state  of 
Minnesota,  at  any  time,  nor  was  she  within 
the  state  of  Minnesota  from  March  1,  1883, 
until  her  death,  in  August,  1804,  except  tem- 
porarily, and  that  the  whole  period  of  time 
she  spent  in  the  state  of  Minnesota  from 
March  1, 1883,  until  her  death  did  not  exceed 
one  year. 

"XII.  On  or  about  the  10th  day  of  October, 
1804,  the  will  of  said  Sophia  M.  Bristol  was 
duly  admitted  to  probate  in  and  by  the  pro- 
bate court  of  Ramsey  county,  in  the  state  of 
Minnesota,  and  such  proceedings  were  had  in 
the  matter  of  said  estate  that  James  Bristol, 
the  executor  named  in  said  will,  was  duly  ap- 
pointed by  said  court  as  the  executor  of  said 
last  will  and  testament  and  of  said  estate, 
and  the  said  James  Bristol  thereupon  duly 
qualified  as  such  executor,  and  entered  upon 
the  discharge  of  his  duties  as  such,  and  there- 
after and  on  the  I8th  day  of  April,  1805,  and 
within  the  time  required  by  the  order  duly 
made  by  said  probate  court  for  filing  claims 
against  the  estate  of  said  Sophia  M.  Bristol, 
deceased,  said  claimant,  Washington  county, 
duly  made  and  filed  its  verified  claim  in  due 
form  for  all  of  the  said  taxes  and  the  said 
penalties,  together  with  interest  upon  the 
amount  of  said  taxes  and  penalties  for  each 
year  from  and  after  the  1st  day  of  March,  in 
the  year  after  the  year  in  which  said  taxes 
were  levied,  as  aforesaid. 

"XIII.  That  the  said  Sophia  M.  Bristol 
was,  and  for  more  than  fifteen  years  next 
prior  to  her  death  had  been,  a  resident  and 
citizen  of  the  state  of  New  York,  and  said 
James  Bristol,  the  executor  above  named,  is 
now,  and  for  more  than  fifteen  years  last 
past  always  has  been,  a  resident  and  citizen 
of  the  state  of  New  York. 

"XIV.  The  court  further  finds  that  all  of 
the  taxes  hereinbefore  mentioned  were  fair- 
ly and  equally  assessed  on  a  fair  valuation  of 
the  personal  property  of  said  Sophia  M.  Bris- 
tol, deceased,  for  each  of  the  years  hereinl>e- 
fore  mentioned,  and  that  no  part  of  said  taxes 
has  ever  been  paid." 

As  conclusions  of  law  the  court  found  that 
Washington  county  'was  entitled  to  judgment[  130] 
for  the  amount  of  the  taxes  and  penalties,  to- 
gether with  costs  and  disbursements,  and 
that  "said  claim  of  said  amount  is  a  just  and 
valid  claim  against  the  estate  of  Sophia  M. 
Bristol,  deceased,"  and  entered  judgment  aa 
follows:  "It  is  therefore  coiuidered,  or- 
dered, and  adjudged — That  the  county  of 
Washington,  the  claimant  in  this  case,  do 
have  and  recover  of  and  from  the  estate  of 
Sophia  M.  Bristol,  deceased,  the  sum  of  six- 
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ty-four  thousand  six  hundred  eighty-four  dol- 
lars and  seventy-eight  cents  ($64,684.78),  so 
found  to  be  due  by  the  court,  and  that  said 
sum  of  sixty-four  thousand  six  hundred  eigh- 
ty-four dollars  and  seventy-eight  cents  ($M,- 
U84.78)  is  a  just  and  valid  claim  against  the 
estate  of  Sophia  M.  Bristol,  deceased,  in  fav- 
or of  said  Washington  county,  besides  the 
costs  and  disbursements  herein  to  be  taxed." 

Messrs.  C.  W.  Bniui  and  Emerson  Had- 

ley  argued  the  cause  and  filed  a  brief  for 
i>laintiff  in  error: 

The  power  of  taxation  is  necessarily  lim- 
ited to  subjects  within  the  jurisdiction  of  the 
state. 

McCxaioch  V.  Uaryland,  4  Wheat  316,  4 
L.  ed.  570 ;  Northern  0.  R.  Co.  v.  Jackson,  7 
Wall.  262,  19  L.  ed.  88;  Bt.  Louis  t.  Wiggins 
Ferry  Co.  11  Wall.  423,  20  L.  ed.  192;  New 
York,  L.  E.  d  W.  R.  Co.  v.  Pennsylvania,  153 
U.  S.  646,  38  L.  ed.  862,  14  Sup.  Ct  Rep.  952; 
State  Tax  on  Foreignheld  Bonds,  15  Wall. 
300,  suh  nom.  Cleveland,  P.  <£  A.  R.  Co.  v. 
Pennsylvania,  21  L.  ed.  179;  Dewey  v.  Des 
Moines,  173  U.  S.  203,  43  L.  ed.  668,  10  Sup. 
Ct.  Rep.  379;  Cooley,  Taxation,  pp.  15,42,65. 

The  courts  of  a  state  can  obtain  no  juris- 
diction over  indebtedness  due  to  a  nonresi- 
dent, except  to  the  extent  of  some  tangible 
property  in  that  state  seized  by  process. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
666;  Mewioan  C.  R.  Co.  v.  Pinkney,  149  U.  8. 
194,  37  L.  ed.  699,  13  Sup.  Ct.  Rep.  859. 

The  courts  of  some  states  have  directly  re- 
fused to  follow  the  doctrine  that  where 
notes  or  evidences  of  debt  are  held  by  an 
agent  for  collection  and  reinvestment,  the 
situs  for  taxation  is  with  the  agent. 

State  ex  rel.  Dtoinnell  v.  Qaylord,  73  Wis. 
316,  41  X.  W.  621 ;  Kirtland  v.  Botchkiss,  42 
Conn.  426,  19  Am.  Rep.  546. 

The  court  of  appeals  of  New  York  and  the 
supreme  court  of  Alabama  have  refused  to 
apply  the  doctrine  where  the  principal  and 
agent  both  reside  in  the  state. 

Boardman  v.  Tompkins  County  Supers.  86 
N.  Y.  360;  Boyd  v.  Selma,  9«  Ala.  144,  16 
L.  R.  A.  729,  11  So.  393. 

Where  the  evidences  of  debt  are  in  the  pos- 
session of  the  creditor  and  under  his  control 
at  his  domicil,  their  situs  for  the  purpose  of 
taxation  cannot  be  at  any  other  place. 

State  Taw  on  Foreign-held  Bonds,  15  Wall. 
300,  suh  nom.  Cleveland,  P.  d  A.  R.  Co.  v. 
Pennsylvania,  21  L.  ed.  179. 

The  statute  of  limitations  of  six  years 
on  an  action  to  enforce  a  liability  created  by 
statute  applies  to  proceedings  to  enforce 
taxes  in  Minnesota  against  the  property 
taxed. 

Redwood  County  v.  Winona  <£  St.  P.  Land 
Co.  40  Minn.  512,  41  N.  W.  465;  Mower 
County  V.  Crane,  61  Minn.  201,  63  N.  W. 
629 ;  Pine  County  v.  Lamhert,  67  Minn.  203, 
68  N.  W.  900;  State  ea  rel.  Slingerland  v. 
Norton,  50  Minn.  424,  61  N.  W.  468. 

Messrs.  M oae*  E.  Clapp  and  Oeorce  H. 
SnlliTMi  argued  the  cause  and,  with  Messrs. 
N.  B.  Clapp  and  L.  L.  Manwaring  filed  a 
Iwief  for  defendant  in  error: 

Property  of  the  character  involved  in  this 
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suit  maT  be  Kiven  by  its  owner  a  situs  in  * 
state  o(£er  than  that  of  the  owner's  domieU. 

Catlin  V.  Bull,  21  Vt  152;  TaeetoeU 
County  Supers,  v.  Davenport,  40  IlL  197; 
Redmond  v.  Rutherford  Comrs.  87  N.  d 
122;  People  v.  Borne  Ins.  Co.  20  Cal.  533; 
Ooldgart  v.  People  ex  rel.  Ooar,  106  111.  25  ; 
Butchinson  v.  Oskaloosa  Bd.  of  Equalizu- 
tion,  66  Iowa,  36,  23  N.  W.  240;  8t.  Louis  ▼. 
Wiggins  Ferry  Co.  11  Wall.  423,  20  L.  ed. 
102;  Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  35  li.  ed.  613,  3  Inters. 
Com.  Rep.  605,  11  Sup.  Ct.  Rep.  876;  Fineh 
V.  York  County,  19  Neb.  60,  56  Am.  Rep.  741, 
26  N.  W.  689;  Bowman  v.  Boyd,  21  Nev. 
281,  30  Pac  823;  Walker  v.  Jack,  60  U.  S. 
App.  124,  88  Fed.  Rep.  576,  31  C.  C.  A.  462; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194.  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
306;  Savings  <E  Loan  Soc.  v.  Multnomah 
County,  169  U.  S.  421,  42  L.  ed.  803.  18  Sup. 
Ct.  Rep.  392. 

The  supreme  court  of  Minnesota,  under 
the  statutes  involved  in  this  case,  and  as  to 
the  same  fund,  but  for  different  years,  held 
the  property  was  taxable;  and  this  we  un- 
derstand would  be  decisive, — especially  as 
to  the  scope  and  effect  of  the  statute  when 
the  same  is  under  consideration  by  this 
court. 

State  Railroad  Tarn  Cases,  92  U.  S.  575. 
suh  nom.  Taylor  v.  Becor,  23  L.  ed.  660;  Chi- 
cago, M.  d  St.  P.  R.  Co.  V.  Minnesota,  134 
U.'S.  418,  33  L.  ed.  970,  3  Inters.  Com.  Rep. 
200,  10  Sup.  Ct  Rep.  462,  702;  Palmer  t. 
McMahon,  133  U.  S.  660,  33  L.  ed.  772,  10 
Sup.  Ct  Rep.  324;  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  166  U.  S.  194,  41  L.  ed.  683. 
17  Sup.  Ct  Rep.  305. 

The  notes  are  but  evidence  of  the  debt. 
Nor  are  they  sole  evidence.  If  destroyed, 
the  debt  coiud  still  be  established  and  en- 
forced. It  is  the  right,  the  credit,  the  debt, 
which  is  the  property  to  be  taxed. 

Dundee  Mortg.  Trust  d  Invest.  Co.  t. 
Multnomah  County  School  Diet.  No.  1,  19 
Fed.  Rep.  350;  Mumford  v.  SewaU,  11  Or. 
67,  60  Am.  Rep.  462,  4  Pac.  585;  Taetwell 
County  Supers,  v.  Davenport,  40  111.  197; 
Finch  V.  York  County,  10  N^.  60,  66  Am. 
Rep.  741,  26  N.  W.  689;  Hutchinson  v.  Oska- 
loosa Bd.  of  Equalization,  66  Iowa,  36,  23 
N.  W.  240 ;  Jones  v.  Seward  County  Comrs. 
10  Neb.  164,  4  N.  W.  946;  Mitchell  v.  Leav- 
enworth County  Comrs.  01  U.  S.  206,  23  L. 
ed.  302. 

The  situs  of  the  debt  is  not  to  be  deter- 
mined alone  by  the  place  where  the  evidence 
of  the  debt  happens  to  be. 

Wyman  v.  BaUtead,  109  U.  8.  054,  27  L. 
ed.  1068,  3  Sup.  Ct  Rep.  417;  Johnson  v. 
Oregon  City,  2  Or.  327. 

llie  judgment  in  this  proceeding  is  not  a 
personal  judgment  either  in  form  or  effect 

Johnson  v.  Powers,  139  U.  S.  166,  35  L. 
ed.  112,  11  Sup.  Ct  Rep.  626;  Stacy  t. 
Thrasher,  6  How.  44,  12  L.  ed.  337. 

*Mr.  Chief  Justice  FvUsv  ddivered   th«(  IM] 
opinion  of  the  court: 

The  judgment  amounted  in  effect  to  ths 
allowance  of  the  claim  payable  in  due  oouree 
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of  adminiatratioii  out  of  assets  of  the  estate 
vithin  the  jurisdiction  of  the  probate  court. 
This  ■was  so  notwithstanding  the  domicil  of 
the  testatrix  and  of  her  executor  was  in  the 
state  of  New  York;  that  that  was  the  place 
of  principal  administration;  and  that  the 
person  charged  therewith  was  the  same. 
Aspden  v.  Nitcon,  4  How.  467, 11  L.  ed.  1059; 
Johnson  t.  Powers,  139  U.  S.  166,  159,  35  L. 
ed.  118, 113, 11  Sup.  Ct.  Bep.  525. 

Our  jurisdiction  by  direct  appeal  is  in- 
voked on  the  ground  that  the  application  of 
the  Constitution  of  the  United  States  was  in- 
volved, and  that  a  law  of  the  state  was 
"claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States." 

The  objections  of  the  executor  to  the  al- 
£140]lowance  of  the  claim,  *and  his  answer,  put 
forward  the  deprivation  of  property  without 
due  process  of  law,  the  abridgment  of  privi- 
leges and  immunities  of  citizens  of  the 
United  States,  and  the  denial  of  the  equal 
protection  of  the  laws,  as  the  violations  of 
constitutional  safeguards  relied  on.  Of 
these  the  first  only  is  pressed  upon  our  atten- 
tion and  needs  to  be  considered,  and  that 
raises  the  question  whether  the  laws  of  the 
state  of  Minnesota,  as  expounded  by  the  su- 
preme court  of  that  state,  in  authorizing 
this  judgment,  amounted  to  the  taking  of 
property  without  due  process  of  law. 

In  the  course  of  the  administration  of  the 
estate  of  Cyrus  Jefferson,  deceased,  in  the 
probate  court  of  the  county  of  Washington, 
Minnesota,  a  claim  was  presented  in  March, 
1884,  against  the  estate  for  unpaid  taxes  for 
the  years  1882  and  1883,  on  credits  secured 
by  mortgages,  amounting  to  about  $122,000, 
and  the  claim  was  allowed.  The  executors 
appealed  to  the  district  court,  where  the  or- 
der of  the  probate  court  was  affirmed.  The 
case  was  then  carried  by  the  executors  to 
the  supreme  court  of  Miimesota,  which,  on 
May  2C,  1886,  afUrmed  the  judgment.  Re 
Jefferson,  35  Minn.  215,  28  N.  W.  256.  It 
•  was  objected  "that  taxes  arc  not  debts  which 
can  be  proved  against  the  estates  of  deceased 
persons;"  but  the  court  overruled  the  objec- 
tion, saying :  "It  is  not  material  whether  a 
personal  tax  is  a  debt,  in  the  sense  that  an 
action  against  the  person  may  be  maintained 
to  recover  it.  It  is  at  least  a  claim  against 
the  property  which  survives  the  death  of  the 
person  against  whom  it  is  levied,  and  re- 
mains a  claim  against  his  estate.  The  stat- 
ute regards  it  as  a  debt  to  be  paid  out  of  the 
estate.  In  prescribing  the  order  of  prefer- 
ence in  which  debts  shall  be  paid,  where  the 
estate  is  not  sufficient  to  pay  all,  it  provides 
(Gen.  Stat.  1878,  chap.  53,  i  38)  that,  after 
paying  the  necessary  expenses  of  the  funeral, 
last  sickness,  and  administration,  the  execu- 
tor or  administrator  shall  'pay  the  debts 
against  the  estate  in  the  following  order: 
.  .  .  Second,  public  rates  and  taxes.' 
This,  we  think,  is  conclusive  that,  for  the 
purpose  of  proof  and  payment  out  of  the  es- 
tate, a  personal  tax  is  a  debt."  The  court 
further  held  that  a  tax  list  or  tax  duplicate, 
duly  certified  by  the  county  auditor,  as  re- 
quired by  statute,  was  prima  facie  evidence 
[141]  of  the  *due  levy  of  the  taxes  in  it.  The  main 
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question  in  the  case  was  whether  credits  due 
to  a  resident  of  another  state,  from  residents 
within  Minnesota,  for  moneys  loaned  and  in- 
vested by,  and  which  credits  were  managed 
and  controlled  by,  an  agent  of  the  creditor, 
resident  within  Minnesota,  could  be  taxed  in 
Minnesota  under  existing  statutes,  and  the 
court  held  that  they  could.  The  court,  after 
referring  to  the  provisions  of  the  statute  that 
all  personal  property  in  the  state  was  subject 
to  taxation,  and  that  all  moneys  and  credits 
should  be  listed  by  the  owner  or  his  agent, 
whore  one  or  the  other  resided,  said :  "It  is 
to  be  taken,  therefore,  as  the  intent  of  the 
statute,  that  credits,  to  whomsoever  owing, 
are  taxable  here  if  they  can  be  r^arded  as 
personal  property  in  this  state;  that  is,  situ- 
ated in  this  state.  To  justify  the  imposition 
of  tax  by  any  state,  it  must  have  jurisdiction 
over  the  person  taxed,  or  over  the  property 
taxed.  As  Jefferson  was  not  a  resident  of 
this  state,  there  was  no  jurisdiction  over 
him.  But  if  the  property  on  account  of 
which  these  taxes  were  unpaid  was  within  the 
state,  the  state  had  jurisdiction  to  impose 
them  as  it  might  impose  a  tax  upon 
tangible  personal  property  permanently  sit- 
uated here,  and  to  enforce  the  taxes  against 
the  property.  The  authorities  which  we  cite, 
in  support  of  the  proposition  that  the  cred- 
its taxed  had  a  situs  here,  fully  sustain  this. 
For  many  purposes  the  domicil  of  the  own- 
er is  deemed  the  situs  of  his  personal  proper- 
ty.  This,  however,  is  only  a  fiction,  from 
motives  of  convenience,  and  is  not  of  univer- 
sal application,  but  yields  to  the  actual  si- 
tus of  the  property  when  justice  requires  that 
it  should.  It  is  not  allowed  to  be  control- 
ling in  matters  of  taxation.  Thus,  corporeal 
personal  property  is  conceded  to  be  taxable 
at  the  place  where  it  is  actually  situated.  A 
credit,  which  cannot  be  regarded  as  situated 
in  a  place  merely  because  the  debtor  resides 
there,  must  usually  be  considered  as  having 
its  situs  where  it  is  owned, — at  the  domicil 
of  the  creditor.  The  creditor,  however,  may 
give  it  a  business  situs  elsewhere;  as  where 
he  places  it  in  the  hands  of  an  agent  for  col- 
lection or  renewal,  with  a  view  to  reloaning 
the  money  and  keeping  it  invested  as  a  per- 
manent business."  After  citing  Catlin  v. 
Hull,  21  Vt.  162;  People  ex  rel.  Jefferson  v. 
Smith,  88  N.  Y.  676 ;  Wilcoa  v.  'Ellis,  14  Kan.r  142] 
588,  19  Am.  Rep.  107 ;  TazeweU  County  Su- 
pers. V.  Davenport,  40  111.  197,  and  many 
other  cases,  the  opinion  continued  thus: 
"The  obligation  to  pay  taxes  on  property  for 
the  support  of  the  government  arises  from 
the  fact  that  it  is  under  the  protection  of  the 
government.  Now,  here  was  property  with- 
in this  state,  not  for  a  mere  temporary  pur- 
pose, but  as  permanently  as  though  the  own- 
er resided  here.  It  was  employed  here  as  a 
business  by  one  who  exercised  over  it  the 
same  control  and  management  as  over  his 
own  property,  except  that  he  did  it  in  the 
name  of  an  absent  principal.  It  was  exclu- 
sively under  the  protection  of  the  laws  of 
this  state.  It  bad  to  rely  on  those  laws  for 
the  force  and  validity  of  the  contracts  on  the 
loans,  and  the  preservation  and  enforcement 
of  the  securities.    The  laws  of  New  York 
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never  operated  on  it.  If  credits  can  ever 
have  an  actual  situs  other  than  the  domidl 
of  the  owner,  can  ever  be  regarded  as  property 
within  any  other  state,  and  as  under  obliga- 
tion to  contribute  to  its  support  in  consider- 
ation of  being  under  its  protection,  it  must 
be  so  in  this  case." 

It  was  thus  ruled  that  the  tax  list  of  per- 
sonal property  was  prima  facie  evidence  of 
the  due  levy  of  the  taxes;  that  such  taxes 
could  be  proved  against  decedents'  estates; 
and  that  credits  secured  by  mortgages,  the 
result  of  the  business  of  investing  and  rein- 
vesting moneys  in  the  state,  were  subject  to 
taxation  as  having  their  situs  there. 

Admonished  as  to  the  law  of  the  state  in 
these  partictilars,  Mrs.  Bristol,  Air.  Jeffer- 
son's daughter,  continued  the  business  of  in- 
vesting and  reinvesting  in  the  same  way  and 
through  the  same  agency  until  her  own  death 
in  August,  1894.  The  state  statute  required 
every  person  being  a  resident  of  the  state  to 
list  his  personal  property,  including  moneys, 
credits,  etc.,  for  taxation  and  "moneys  and 
other  personal  property  invested,  loaned,  or 
otherwise  controll«l  by  him  as  the  agent  or 
attorney  or  on  account  of  any  other  person 
or  persons;  and  in  cases  of  failure  to  obtain 
a  statement  of  personal  property  from  any 
cause,  it  was  made  the  duty  of  the  assessor 
to  ascertain  its  amount  and  value  and  assess 
the  same  at  such  amount  as  he  believed  to 
be  the  true  value  thereof.  Stat  1894,  Sf 
.  1515,  15-16;  Stat.  1878,  chap.  11,  {{  7,  38. 
[1*3  JNo  question  arises  here  in  respect  of  the 'reg- 
ular listing  of  these  investments  for  taxa- 
tion from  1883  until  and  including  1894,  nor 
in  respect  of  the  valuation  thereof. 

Mrs.  Bristol  had  invested  some  $18,000  of 
her  own  money,  belonging  to  her  prior  to 
her  father's  death,  in  the  same  way  and  by 
the  same  agency,  and  invested  and  reinvested 
in  the  same  manner  that  money  and  moneys 
derived  from  notes  and  mortgages  held  by 
the  agent  for  Mr.  Jefferson,  which  passed  to 
her  on  his  death.  And  these  investments 
were  taxable  and  were  taxed  year  by  year 
during  all  this  period  according  to  the  stat- 
utes of  the  state  and  the  decision  of  the  su- 
preme court  from  which -we  have  quoted. 

It  is  insisted,  however,  that  this  is  not  so, 
because  in  1885,  which  was  after  the  presen- 
tation of  the  claim  aginst  the  father's  estate 
in  the  probate  court,  though  before  the  de- 
cision by  the  supreme  court,  the  notes  then 
in  the  hands  of  the  agents  were  delivered  to 
Mrs.  Bristol,  and  thereafter  all  new  notes 
taken  in  the  business  were  sent  to  her  and 
kept  by  her  in  her  home  in  New  York.  But 
these  notes  were  payablo  as  before  at  the  of- 
fice of  the  agents  in  Minnesota;  the  mortga- 
<;es  securing  the  notes  were  retained  by  the 
agents,  and  the  notes  were  returned  to  the 
agents  from  time  to  time,  whenever  required 
by  them,  for  the  purpose  of  renewal,  collec- 
tion, or  foreclosure  of  securities ;  the  agents 
continued  to  collect  the  money  due  on  the 
notes,  and  to  make  loans  in  the  name  of  Mbrs. 
Bristol,  sometimes  under  her  husband's  di- 
rection, but  generally  on  their  own  judg- 
ment; and  they  remitted  money  to  Mrs. 
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Bristol  whenever  the  called  for  the  same, 
while  wh&t  was  not  received  by  hea'  wma  is- 
vested  in  new  loans.  It  aleo  appeared  that 
Mrs.  Bristol  had  given  the  agents  a  power  at 
attorney  empowering  them  to  satisfy  or  dia- 
charge,  or  to  sell  Mid  assign,  any  and  all 
mortgages  in  her  name  in  the  states  of  Mib- 
neaota  and  Wisconsin,  but  that  she  revoked 
this  instrument  after  the  death  of  one  of  the 
agents,  and  about  November,  1890,  thereaft- 
er executing  satisfacUons  of  mortgages  hor- 
sdf. 

Nevertheless  the  business  of  loaning  mcmey 
through  the  agency  in  Minnesota  was  con- 
tinued during  all  tiiese  years  just  as  it  had 
been  carried  on  before,  and  we  agree  with  the 
circuit  court  that  the  fact  that  the  notes 
were  sent  to  Mrs.  Bristol  in  New  'York,  and[I44] 
the  fact  of  the  revocation  of  the  power  of 
attorney,  did  not  exempt  these  investments 
from  taxation  imder  the  statutes  as  ex- 
pounded in  the  decision  to  which  we  have  re- 
ferred. And  we  are  unable  to  perceive  that 
any  rights  secured  by  the  Federal  Constitu- 
tion were  infringed  by  the  statutes  as  thus 
interpreted  so  far  as  tiie  situs  of  these  loans 
and  mortgages  was  concerned. 

In  NetD  Orleans  v.  Stempel,  175  U.  S.  309, 
ante,  174,  20  Sup.  Ct.  Rep.  110,  certain  taxes 
were  levied  on  money  on  deposit,  and  also  on 
money  loaned  on  interest,  credits,  and  bills 
receivable,  and  it  was  held  by  this  court  that 
the  statutes  of  Louisiana,  as  interpreted  by 
the  courts  of  that  state,  in  authorizing  such 
assessment,  did  not' violate  the  C!onstitution 
of  the  United  States.  There  the  money, 
notes,  and  evidences  of  credits  were  in  fact 
in  Louisiana,  though  their  owners  resided 
elsewhere.  Still,  under  the  circumstances  of 
the  case  before  us,  we  think,  as  we  have  said, 
that  the  mere  sending  of  tiie  notes  to  New 
York  and  the  revocation  of  the  power  of  at- 
torney did  not  take  these  investments  out  of 
the  rule. 

Persons  are  not  permitted  to  avail  them- 
selves for  their  own  benefit  of  the  laws  of  a 
state  in  the  conduct  of  business  within  its 
limits,  and  then  to  escape  their  due  oontribn- 
tion  to  the  public  needs  through  action  of 
this  sort,  whether  taken  for  convenience  or 
by  design. 

In  A'eio  Orleans  v.  iSf(empeI  it  was  t»' 
marked:  "With  reference  to  the  dedsioiw 
of  this  court,  it  may  be  said  that  there  has 
never  been  any  denial  of  the  power  of  a  state 
to  tax  securities  situated  as  these  are,  while 
there  have  been  frequent  recognitions  of  its 
power  to  separate  for  purposes  of  taxation 
the  situs  of  personal  properly  from  the  dom- 

icil  of  the  owner In   Tappan    ▼. 

Merchants'  Sat.  Bank,  19  Wall.  490,  22  L, 
ed.  189,  the  ruling  was  that  although  shares 
of  stock  in  national  hanks  were  in  a  certain 
sense  intangible  and  incorporeal  personal 
property,  the  law  might  separate  them  froa 
the  persons  of  their  owners  for  purposes  of 
taxation,  and  give  them  a  situs  of  their  own. 
See  h\bo  Pullman's PalaoeCar  Co.  v.  Penmyl 
vania,  141  U.  S.  18,  22,  35  L.  ed.  613,  616,  > 
Inters.  Com.  Rep.  596,  II  Sup.  Ct.  Bep.  879, 
where  the  question  of  the  separation  ofper- 
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•onal  property  from  the  person  of  the  owner 
for  purposes  of  taxation  was  discussed  at 
length.  As  also  the  case  of  Saving*  <C  Loan 
Cl.*6]£[oc.  V.  UuUnomah  'County,  169  U.  8.  421, 
427,  42  L.  ed.  SU3.  805,  18  Sup.  Ct.  Bep.  392, 
in  which  a  statute  of  Oregon  taxing  the  in- 
tereet  of  a  mortgagee  in  real  estate  was  ad- 
judged valid,  although  the  owner  of  the 
mortgage  was  a  nonresident."  In  the  letter 
case  the  subject  was  much  considered,  and 
Mr.  Justice  Crray,  delivering  the  opinion  of 
the  court,  said:  "The  authority  of  every 
state  to  tax  all  property,  real  and  personal, 
within  its  jurisdiction,  is  unquestioned. 
M'Cullooh  V.  Maryland,  4  Wheat  316,  429, 
4  L.  ed.  S79,  607.  Personal  property,  as  this 
oonrt  has  declared  again  and  again,  may  be 
taxed,  either  at  the  domicil  of  its  owner,  or 
at  the  place  where  the  property  is  situated, 
even  if  the  owner  is  neither  a  citizen  nor  a 
resident  of  the  state  which  imposes  the  tax. 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  400,  22  L.  ed.  189,  193;  State  Railroad 
Tom  Caaet,  02  U.  S.  575,  007,  tuh.  nam.  Tay- 
lor V.  Secor,  23  L.  ed.  663,  671 ;  Coe  v.  Errol, 
lie  U.  S.  517,  524,  20  L.  ed.  715,  717,  6  Sup. 
Ct.  Rep.  475;  Pullman's  Palaoe  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  22,.  27,  36  L.  ed. 
613,  616,  618,  3  Inters.  Com.  Bep.  505,  11 
Snp.  Ct.  Rep.  876. 

Accepting  the  views  of  the  state  court  in 
relation  to  the  state  statutes  and  proceed- 
ings thereunder,  and  concluding  that  the 
Constitution  of  the  United  States  did  not 
operate  to  prohibit  the  exercise  of  the  power 
.  to  tax  these  investments,  it  follows  that  the 
circuit  court  did  not  err  in  sustaining  the 
validity  of  the  taxation.  But  it  is  further 
contended  that,  48  Mrs.  Bristol  was  a  non- 
resident, the  power  to  tax  could  be  exercised 
only  as  against  the  very  property  taxed: 
that  these  assessments  did  not  constitute 
judgments  in  personam;  and  that  judgment 
against  her  estate  could  not,  therefore,  be  ren- 
dered upon  them.  The  state  statute  provided 
that  claims  for  taxes  should  be  preferred  to 
ordinary  debts  (Stat.  1804,  g  4520),  and,  as 
has  been  seen,  the  supreme  court  has  decid- 
ed that,  "for  the  purpose  of  proof  and  pay- 
ment out  of  the  estate,  a  personal  tax  is  a 
debt."  The  court,  for  that  purpose,  so 
treated  taxes,  but  not  as  being  debts  in  the 
usual  acceptation  of  the  term.  The  obliga- 
tion to  contribute  to  the  support  of  govern- 
ment in  return  for  the  protection  and  advan- 
tages aflforded  by  government  is  not  depend- 
ent on  contract,  but  on  the  exercise  of  the 
public  will  as  demanded  by  the  public  wel- 
fare. 

By  the  laws  of  Minnesota,  moneys,  cred- 
its, and  other  personal  property  were  re- 
quired to  be  listed,  either  by  the  owner  or  his 
agent;  provisions  were  made  for  notice;  for 
(146]action  by  the  assessor  *in  case  of  failure  to 
list;  for  a  board  of  review,  meeting  at  a 
specified  time;  for  the  delivery  of  lists  (in 
tax  books)  to  the  county  treasurers,  who 
were  duly  authorized  to  receive  and  collect 
the  taxes  named  therein ;  that  personal  prop- 
erty taxes  unpaid  on  the  1st  of  March  next 
after  they  became  due  should  be  deemed  de- 
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linquent;  for  the  filing  of  delinquent  lists  in 
the  appropriate  office;  for  issue  of  warrant; 
for  the  distraint  of  goods  and  chattels;  for 
personal  judgment  on  service  of  citation; 
and  for  proceeding  against  nonresidents  by 
attachment  and  publication  of  notice.  Gen. 
SUt  1804,  chap.  11;  Gen.  Stat.  1878,  chap. 
11. 

By  {  1623,  Gen.  Stat.  1804  (Gen.  Stot. 
1878,  chap.  11,  S  105),  it  was  provided  that 
"the  taxes  assessed  upon  personal  property 
shtJl  be  a  lien  upon  the  personal  property  of 
the  person  assessed  from  and  after  the  time 
the  tax  boolcs  are  received  by  the  county 
treasurer." 

liius,  it  appears  that  on  the  return  of  the 
delinquent  tax  list  the  amount  of  the  tax 
could  be  collected  by  distraint  of  goods  and 
chattels,  or  by  proceedings  by  attachment 
and  publication,  judgment  in  which  would 
operate  on  the  property  taken  in  attachment, 
by  garnishment  or  otherwise.  There  was  no 
want  of  due  process  in  all  this,  for  while  the 
nonresident  came  under  the  obligation  to 
pay,  appropriate  notice  and  opportunity  to 
contest  were  afforded.  And  if  a  personal  ac- 
tion were  brought  and  service  obtained,  the 
defendant  would  not  be  cut  off  from  any  com- 
petent defense,  as  the  delinquent  list  would 
not  necessarily  be  held  conclusive.  In  this 
case  no  defenseon  the  merits  appears  to  have 
been  relied  on  except  the  want  of  situs. 

Dewey  v.  Des  Moines,  173  U.  S.  193,  43  L. 
ed.  (165,  19  Sup.  Ct.  Rep.  379,  cited  by  plain- 
tiff in  error,  is  not  to  the  contrary.  What 
was  ruled  there  was  that  a  citizen  of  one 
state  cannot  be  cast  in  a  personal  judgment 
in  another  state  on  an  assessment  levied 
there  on  real  estate  for  a  local  improvement, 
without  service  on  him,  or  voluntary  ap- 
pearance, or  some  action  on  his  part  amount- 
ing to  consent  to  the  jurisdiction. 

This  brings  us  to  consider  the  plea  of  the 
statute  of  limitations  interposed  as  to  the 
taxes  for  the  years  1883  to  1888  inclusive. 

Airs.  Bristol  died  in  August,  1894;  the 
will  was  admitted  to  'probate  by  the  probate[14T] 
court  of  Ramsey  county,  October  19,  1894; 
Washington  county  filed  its  claim  for  taxes 
in  that  court  April  18,  1895;  the  statute  of 
limitations  provided  that  actions  "upon  a 
liability  created  by  statute"  should  be  barred 
by  the  lapse  of  six  years.  Stat.  1894,  { 
5136.  This  statute  '  applied  to  actions 
brought  in  the  name  of  or  for  the  benefit 
of  the  state.  §  5142.  The  right  to  proceed 
to  enforce  these  taxes  commenced  the  1st  of 
April  of  the  year  following  that  for  which 
they  were  levied.  If  this  had  been  a  person- 
al action  brought  against  Mrs.  Bristol  in  her 
lifetime,  the  plea  of  the  statute  was  open  to 
be  defeated  by  the  fact  of  her  nonresidence 
(§  5145),  but  treating  the  filing  of  the  de- 
linquent lists  as  proceedings  in  rem,  it  is  con- 
tended that  the  statute  applied. 

In  Redwood  County  v.  Winona  A  St.  P. 
Land  Co.  40  Minn.  512,  41  N.  W.  465,  42  N. 
W.  .473,  the  statute  of  limitations  of  six 
years  was  held  to  apply  to  proceedings  to  en- 
force the  collection  of  taxes  against  real  es- 
tate, and  to  the  same  effect  are  Mower  Ooun- 

TOT 


Digitized  by 


Google 


147-149 


SurRXUB  CouBT  or  thb  XJsraco  Staibs. 


Oct.  Tbbm, 


tyr.  Crane,  61  Minn.  201,  53  N.  W.  620; 
Pine  County  v.  Lambert,  67  Minn.  203,  58  N. 
W.  900 ;  State  ex  rel.  SUngerland  v.  Norton, 
5»  Minn.  424,  61  N.  W.  458.  In  the  first 
cited  case  it  appeared  that  certain  lands,  hav- 
ing been  taxed,  were  in  1883  assessed  and  a 
tax  levied  for  each  year  for  fifteen  years 
prior  to  that  time.  On  an  application  for 
judgment  against  the  land  it  was  objected 
that  the  statute  of  limitations  had  run  as  to 
all  taxes  where  the  application  for  judgment 
could  have  been  made  six  years  or  more  prior 
to  the  time  it  was  made,  if  the  land  had  been 
taxed  at  the  time  it  should  have  been  taxed 
under  the  statute,  and  the  court  sustained 
the  objection.  It  was  held  that  by  statute 
in  Minnesota  the  statute  of  limitations  ran 
against  the  state  the  same  as  against  an  indi- 
vidual ;  that  a  tax  was  a  liability  created  by 
statute;  that  although  statutes  of  limita- 
tiuu  may  in  terms  be  applicable  only  to  ac- 
tions, they  are  to  be  construed  liberally  and 
applied  to  all  proceedings  that  are  analogous 
in  their  nature  to  actions  "so  as  to  make  the 
right  sought  to  be  enfoiced,  and  not  a  form 
of  procedure,  the  test  as  to  whether  or  not 
the  statute  applies.  Upon  this  principle 
they  are  held  to  apply  to  all  claims  which 
may  be  the  subject  of  actions,  however  pre- 
sented; also  tbiat  they  furnish  a  rule  for 
cases  analogous  in  their  subject-matter,  but 
C148]for  which  a  remedy  unknown  to  the'commoD 
law  has  been  provided.  They  have  also  been 
applied  by  analogy  to  proceedings  in  admir- 
alty, to  claims  in  bankruptcy,  or  in  probate 
court,  although  not  within  the  strict  letter 
of  the  statute.  ...  A  tax  being  a  liabil- 
ity created  by  statute,  and  the  filing  of  the 
delinquent  list  being,  as  the  statute  declares, 
and  as  we  have  held,  the  institution  of  an  ac- 
tion against  the  land  for  the  recovery  of  the 
tax  appearing  against  it  in  the  list;  and,  in- 
asmuch as  the  nature  of  the  right  sought  to 
be  enforced,  and  not  the  mode  of  procedure, 
is  the  test, — we  are  unable  to  see  why  it 
should  make  any  difference  whether  the  ac- 
tion is  in  rem  or  in  personam, — against  the 
property  instead  of  against  its  owner.  We 
have  therefore  come  to  the  conclusion  that 
these  proceedings  are,  within  the  meaning  of 
the  statute,  'an  action  upon  a  liability  creat- 
ed by  statute.'  and  are  barred  as  to  all  taxes 
for  the  enforcement  of  which  such  proceed- 
ings might  have  been  instituted  more  than 
six  years  before  the  commencement  of  the 
present  proceedings,  had  such  taxes  been  as- 
sessed in  the  proper  year." 

The  estate  of  Mrs.  Bristol  is  liable  to  re- 
spond to  this  claim  because  these  taxes  were 
lawfully  levied  in  respect  of  her  property 
situated  in  Minnesota  when  the  \erieB  were 
made :  and  the  statute  gave  a  lien  for  them 
against  all  her  personal  property  within  the 
jurisdiction.  Collection  could  have  been  en- 
forced by  distraint,  or  by  attachment,  and  in 
either  case  could  only  have  been  made  out  of 
the  property  sequestered.  In  the  pending 
proceeding,  then,  which  seeks  to  subject  as- 
sets of  the  estate  within  the  jurisdiction  to 
payment  of  the  claim,  it  seems  to  us  the  rul- 
ing of  the  supreme  court  is  applicable.  In 
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other  words,  the  filing  of  the  delinquent  lists 
had  reference  to  property,  and  a  personal 
judgment  could  not  have  been  taken  thereon 
without  service  of  citation. 

Hence,  in  a  subsequent  proceeding  to  en- 
force collection  from  property  of  the  dece- 
dent, the  rule  which  was  applied  to  proceed- 
ings to  obtain  judgment  against  real  estate 
would  appear  to  be  applicable  in  principle.  If 
the  county  of  Kedwood  had  lost  its  right  to 
enforce  the  assessments  (supposing  they  had 
been  made  when  they  should  have  been),  by 
lapse  of  time,  the  county  *of  Washington[149] 
may  well  be  held  subject  to  a  similar  depri- 
vation in  respect  of  tiie  allowance  of  a  por- 
tion of  its  claim. 

The  judgment  is  reverted,  and  the  cause 
remanded  with  a  direction  to  exclude  the 
taxes  for  the  years  1883  to  1888,  inclusive, 
and  to  render  judgment  for  the  taxes,  penal- 
ties, and  interest  after  the  latter  year. 

Mr.  Justice  Wliite  concurred  on  the 
ground  of  atare  deoiiis  only. 

On  May  1,  1000,  this  judgment  was 
amended  as  to  the  interest  only,  so  as  to 
read,  "with  interest  on  the  aggregate  sum 
thereof  from  June  20,  1898,  the  date  of  the 
judgment  below." 


UNION  REFRIGERATOR  TRANSIT  COM- 
PANY,  Plff.  in  Err., 

V. 

ffTEPEEN  H.  LYNCH,  Treasurer  of  Salt 
Lake  County  and  Collector  of  Taxes 
therein. 

(See  S.  C.  Beporter's  ed.  149-1S5.) 

Tax  on  refrigerator  oara — a»  affecting  inter- 
state commerce — presumption  in  favor  of 
assessment. 

1.  The  state  mar  tax  the  average  number  of 
refrigerator  cars  used  by  railroads  within 
the  state,  bat  owned  b;  a  foreign  corporation 
which  has  no  office  or  place  of  business  within 
the  state,  and  employed  as  vehicles  of  trans- 
portation In  the  Interchange  of  Interstate 
commerce. 

2.  The  presumption  Is  that  an  assessment  of 
refrigerator  cars  owned  by  a  foreign  corpora- 
tion and  used  In  Interstate  commerce  was 
correct  and  regular,  and  was  made  upon  the 
average  number  used  In  the  state  during  the 
year,  where  there  was  no  objection  that  too 
many  cars  were  assessed,  or  that  they  were 
assesed  too  much  or  In  an  Improper  mannet, 
bat  the  only  objection  was  that  they  could 
not  be  taxed  at  all. 


Note. — A*  to  state  taxes  as  alfeoting  eom- 
merce — see  notes  to  Rothermel  v.  Meyerle  (Pa.) 
0  L.  B.  A.  866 :  American  Fertilising  0».  T. 
North  Carolina  Bd.  or  Agr.  (C.  C.  B.  D.  N.  C.) 
11  L.  B.  A.  179,  and  Bangor  v.  Smith  (Me.)  IS 
L.  B.  A.  686. 

As  to  taxation  by  state  as  interference  toith 
commerce — see  note  to  Pittsburg  A  S.  Coal  Oow 
V.  liates,  89  L.  ed.  U.  S.  688. 

As  to  regulation  and  taxation  of  tnterstate 
commerce  by  state — see  notes  to  Orleans  Bd.  of 
Assessors  T.  Pallman's  Palace  Car  Co.  8  C. 
C.  A.  492,  and  UcCanna  &  F.  Co.  v.  Cltlsen^ 
Tmst  *  Surety  Co.  24  C.  C.  A.  31. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decision  af- 
flrming  a  judgment  dismissing  an  action  to 
recover  money  paid  for  taxes  on  refrigerator 
cars.     Affirmed. 

See  same  case  below,  18  Utah,  378,  48  L. 
R.  A.  790,  56  Pac.  639. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
ri**]  •The  Union  RefrigeratorTransitCompany 
filed  its  bill  in  the  district  court  in  and  for 
Salt  Lake  county,  state  of  Utah,  against 
Stephen  H.  Lvncb,  treasurer  of  Salt  Lake 
county  and  collector  of  taxes  therein,  alleg- 
ing: "That  it  is  aud  was  during  all  the 
times  hereinafter  mentioned  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Kentucky ; 
that  its  principal  office  and  place  of  business 
is  in  the  city  of  Louisville,  in  said  state,  and 
was  and  is  engaged  exclusively  in  the  busi- 
ness of  furnishing  to  shippers  refrigerator 
cars  for  the  transportation  of  perishable 
freight  over  the  various  lines  of  railroads 
throughout  the  United  States  and  of  solicit- 
ing shipments  for  such  cars  and  giving  to 
the  said  cars  needful  attention  at  various 
points  in  transit;  that  the  said  cars  are  and 
were  during  the  said  times  the  sole  prop- 
erty of  the  plaintiff,  and  are  not  and  were 
not  during  any  of  the  said  time  allotted, 
£150]*leased,  rented,  or  furnished  under  contract 
to  any  railroad  company  or  companies  or 
carriers  of  freight;  nor  were  they  run  on 
any  particular  line  or  lines  of  railroad;  nor 
were  they  confined  to  any  particular  route 
or  routes,  nor  in  any  particular  trains,  nor 
at  any  specified  or  agreed  times,  but  are  and 
we^e  run  indiscriminately  over  the  lines  of 
railroad  over  which  consignors  of  freight 
shipped  in  such  cars  choose  to  route  them  in 
shipping. 

The  plaintiff  further  alleges  that  the  busi- 
ness in  which  said  cars,  including  the  cars 
hereinbefore  mentioned,  are,  and  were  dur- 
ing the  said  times,  engaged,  was  exclusive- 
ly interstate  commerce  business,  being  con- 
fined to  interchange  and  transportation  of 
perishable  products  of  the  various  parts  of 
the  United  States  from  points  in  some  of 
•aid  states  to  points  in  others  of  the  said 
states;  that  plaintiff  has  not  now  and  has 
not  had  any  office  or  place  of  business  within 
the  state  of  Utah,  and  that  all  freight  trans- 
ported in  plaintiff's  cars  in  or  through  the 
state  of  Utah,  including  the  cars  hereinafter 
mentioned,  was  transported  in  said  cars 
either  from  a  point  or  points  in  a  state  of 
the  United  States  outside  of  the  state  of 
Utah,  to  a  point  or  points  within  the  state 
of  Utah  or  from  a  point  or  points  within 
the  state  of  Utah  to  a  point  or  points  with- 
out the  state  of  Utah,  or  between  points 
neither  of  which  was  within  the  state  of 
Utah;  and  that  said  cars  were  within  the 
said  state  of  Utah  at  no  regular  intervals 
nor  in  any  regular  number,  and  wnen  in  said 
state  of  Utah  were  only  within  it  in  transit, 
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except  to  load  or  unload  freight  shipped 
from  within  out  of  said  state  or  coining  into 
said  state  from  without  the  same,  or  in  the 
transportation  of  freight  entirely  through 
or  across  said  state,  and  at  such  times  the 
said  cars  were  only  transiently  present  for 
the  said  purposes,  and  not  otherwise.' 

And  plaintiff  further  alleges  that  said 
cars  do  not  and  did  not  abide,  nor  have  they 
at  any  time  had  any  situs,  within  the  said 
state  of  Utah,  nor  has  this  plaintiff,  nor  has 
it  heretofore  at  any  time  nad,  other  prop- 
erty of  any  description  whatsoever  locatmi 
within  the  state  of  Utah. 

And  plaintiff  alleges  that  its  cars  so  used 
as  hereinbefore  stated,  and  not  otherwise, 
are  not  subject  to  tax  wiUiin  tiie  said  state 
for  any  purpose  whatsoever. 

•That,  notwithstanding  theaforesaidfacts[151] 
the  state  board  of  equalization  of  the  state 
of  Utah  unlawfully  and  wrongfully  on  the 
I4th  day  of  August,  1897,  assessed  and  val- 
ued, of  the  property  of  the  plaintiff,  ten  cars 
of  the  aggregate  assessment  of  $2,600,  for 
all  purposes  of  county  and  state  taxation 
for  the  year  1897,  and  thereafter  wrongfully 
and  unlawfully  apportioned  the  said  assess- 
ment to  the  several  counties  in  the  said  state 
of  Utah  through  which  lines  of  railway  pass 
and  over  which  the  said  cars  might  pass  or 
be  transported ;  that,  among  the  counties  to 
which  said  apportionment  was  made  was  the 
county  of  Salt  Lake,  and  there  was  by  the 
said  board  apportioned  to  said  county  of 
Salt  Lake  of  the  said  assessment  the  sum  of 
$210. 

That  the  taxes  levied  upon  the  said  prop- 
erty so  assessed  and  apportioned  to  Salt 
Lake  county  for  state,  state  school,  county, 
city,  and  city  school  taxes  amounted  to  the 
sum  of  $5.76;  that  the  said  tax  was  and  is 
by  reason  of  the  aforesaid  facts  illegal  and 
void." 

Plaintiff  then  averred  the  payment  of  the 
tax,  under  written  protest,  claiming  the  tax 
to  be  illegal,  in  order  to  avoid  the  seizure 
and  sale  of  its  property,  and  to  prevent  in- 
curring the  penalties  provided  by  law,  and 
prayed  judgment  for  the  sum  of  $5.76  and 
interest,  and  for  costs.  Defendant  filed  a 
general  demurrer  to  the  complaint,  which 
was  sustained,  and,  plaintiff  electing  not  to 
Eunend  but  \fi  stand  on  its  complaint,  judg- 
ment of  dismissal,  with  costs,  was  entered. 
The  cause  wm  then  taken  to  the  supreme 
court  of  Utah  and  the  judgment  afBrmed. 
18  Utah,  378,  48  L,  R.  A.  790,  65  Pac.  639. 
Thereupon  this  writ  of  error  was  allowed 
by  the  chief  justice  of  that  court. 

Mr.  Feroy  Werner  argued  the  cause 
and,  with  Mr.  Parley  L.  Williame,  filed  a 
brief  for  plaintiff  in  error: 

The  cars  of  plaintiff  in  error,  under  the  ad- 
mitted  facts  set  forth  in  the  oomplaint,  ao- 
quired  no  situs  in  the  state  of  Utah  for  the 
purposes  of  taxation. 

Crandall  v.  Nevada,  6  Wall.  36,  18  L.  ed. 
745;  Pulltnan'a  Palace  Oar  Co.  v.  Pmnsffl' 
vania,  141  U.  S.  18,  35  L.  ed.  613,  3  Inters. 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876;  Am«r- 
ioan  Refrigerator  Transit  Co.  v.  BaU,  174  U. 
S.  70,  43  L.  ed.  899,  19  Sup.  Ct.  Rep.  699; 
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Btate  ta  rel.  Armovir  Pkg.  Co.  t.  Btephent, 
146  Mo.  662,  48  8.  W.  929;  Central  B.  Co.  v. 
Btate  Bd.  of  Aateatora,  49  N.  J.  L.  11,  7  Atl. 
306;  Bain  v.  Biohmond  d  D.  B.  Co.  105  N.  C. 
363,  8  L.  R.  A.  299,  3  Inters.  Com.  Rep.  149, 
11  S.  E.  811;  Bobinson  v.  Longley,  18  Ner. 
71, 1  Pac  877. 

A  tax  upon  vehicle*  which  are  employed 
exclueiTely  in  connection  with  interstate 
commerce,  imposed  by  the  authorities  of  a 
state  where  such  vehicles  have  no  situs,  is 
invalid  and  void  aa  violative  of  the  inter- 
state oommerce  dause  of  the  Federal  Consti- 
tution. 

Fargo  v.  Miohigan,  121  U.  S.  230,  30  L.  ed. 
888,  1  Inters.  Com.  Rep.  61,  7  Sup.  Ct.  Rep. 
857;  Philadelphia  A  8.  B.  B.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  ed.  1200, 1  Inters. 
Com.  Rep.  308,  7  Sup.  Ot  Rep.  1118;  Brown 
V.  Maryland,  12  Wheat  449,  6  L.  ed.  689; 
Btate,  Detmold,  Prosecutor,  v.  Engle,  34  N. 
J.  L.  426;  Btate  ea  rel.  Armour  Pkg.  Co.  v. 
Btephent,  146  Mo.  662,  48  S.  W.  029. 

Ur.  Joseph  Tu  Bawllna  argued  the 
cause  and,  with  Mr.  Charles  B.  Varian,  filed 
a  brief  for  defendant  in  error: 

A  tax  may  be  levied  upon  the  movable  per- 
aonal  property  of  a  nonresident  corporation, 
brought  into  and  employed  within  the  state ; 
and  where  the  specific  and  individual  items 
of  property  so  employed  are  constantly 
changing  according  to  the  exigencies  of  busi- 
ness the  tax  may  be  fixed  by  an  appraisal 
and  valuation  of  the  average  amount  of  the 
properly  thus  habitually  UMd  and  employed. 

American  Befrigerator  Transit  Co.  v. 
BaU,  174  U.  S.  82,  43  L.  ed.  904,  19  Sup.  Ct 
Rem.  699;  Pullman's  Palace  Car  Co.  v.  Pewt- 
ej/ivania,  141  U.  S.  18,  3  Inters.  Com.  Rep. 
695,  36  L.  ed.  613,  11  Sup.  Ct  Rep.  876; 
Marge  v.  Baltimore  d  O.  B.  Co.  127  U.  S. 
117,  32  L.  ed.  94,  8  Sup.  Ct  Rep.  1037 ;  Ad- 
ams Emp.  Co.  V.  Ohio  State  Auditor,  165  U. 
8.  194.  41  L.  ed.  683,  17  Sup.  Ct  Rep.  306; 
Adams  Exp.  Co.  v.  Ohio  Btate  Auditor,  166 
U.  S.  185.  41  L.  ed.  965,  17  Sup.  Ot  Rep. 
604;  Western  V.  Teleg.  Co.  v.  Atty.  Oen.  of 
Massaohusetis,  125  U.  S.  530.  31  L.  ed.  790, 
8  Sup.  Ct  Rep.  961;  Pullman's  Palace  Car 
Co.  V.  Board  of  Assessors,  65  Fed.  Rep.  206. 

[151]    *Mr.  Chief  Justice  Fnllev  delivered  the 
opinion  of  the  court: 
The  Constitution  of  the  state  of  Utah  pro- 

[15S]vided  that:  "All  'property  in  the  state,  not 
exempt  under  the  laws  of  the  United  States 
or  under  this  Constitution,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  aa 
provided  1^  law;"  and  that:  "All  corpora- 
tions  or  persons  in  this  state,  or  doiiu'  ousi- 
ness  herMn,  shall  be  subject  to  taxation  for 
■tate,  county,  school,  municipal,  or  other 
purposes,  on  the  real  and  personal  property 
owned  or  used  by  them  within  the  terriwrial 
limits  of  the  authority  levying  the  tax." 
Const  art  13,  IS  2,  10. 

Some  question  was  raised  in  the  supreme 
court  of  Utah  as  to  the  proper  construction 
and  scope  of  the  state  statutes  in  respect  of 
taxation,  bat  the  court  held  that  by  those 
lawk  all  property  owned  or  used  by  railway, 
car,  telephone,  telegraph,  and  other  compa- 
nies, within  the  territorial  limits  of  the 
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state,  was  subjected  to  taxation  according 
to  its  value,  regardless  of  the  domicil  of  iti 
owner. 

The  contention  on  this  writ  of  error  is 
that  the  taxation  of  the  ten  cars  of  plaintiff 
in  error  was  forbidden  by  the  Constitution 
of  the  United  States  because  they  had  no 
situs  for  that  purpose  in  the  state  of  Utah, 
and  the  tax  imposed  a  burden  on  interstate 
commerce. 

In  American  Befrigerator  Transit  Co.  v. 
Hall,  174  U.  S.  70,  43  L.  ed.  809,  19  Sup.  Ct 
Rep.  590,  quotations  were  made  from  the 
opinions  in  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  8.  30,  36  L.  ed.  619, 
3  Inters.  Com.  Rep.  595,  11.  Sup.  Ct  Rep. 
876;  Adams  Emp.  Co.  v.  Ohio  Btate  Auditor, 
165  U.  S.  194.  41  L.  ed.  683,  17  Sup.  Ct 
Rep.  305,  and  Adams  Emp.  Co.  v.  Ohio  State 
Auditor,  166  U.  S.  185,  41  L.  ed.  065,  17  Sup. 
Ct  Rep.  604,  and  the  conclusion  of  the  court 
was  thus  expressed:  "It  having  been  set- 
tled, as  we  have  seen,  that  where  a  corpora- 
tion of  one  state  briogs  into  another,  to  use 
and  employ,  a  portion  of  its  movable  per- 
sonal property,  it  is  legitimate  for  the  lat- 
ter to  impose  upon  such  property,  thus  used 
and  employed,  its  fair  share  of  the  burdens 
of  taxation  imposed  upon  similar  property 
used  in  lilce  way  by  its  own  citizens,  we 
think  that  such  a  tax  may  1>e  properly  as- 
sessed and  collected,  in  cases  like  the  pres- 
ent, where  the  specific  and  individual  items 
of  property  so  used  and  employed  were  not 
continuously  the  same,  but  were  constantly 
changing,  according  to  the  exigencies  of  the 
business,  and  that  the  tax  may  be  fixed  by 
an  appraisement  and  valuation  of  the  aver- 
age amount  of  the  property  thus  habitually 
used  and  employed.  Nor  would  the  fact 
that  such  *cara  were  employed  as  vehicles  of[IB3] 
transportation  in  the  interchange  of  inter- 
state commerce  render  their  taxation  valid." 

The  case  before  us  involves  the  taxation 
by  the  state  of  Utah  of  certain  cars  belong- 
ing to  a  corporation  of  Kentucky;  the  c^se 
cited  involved  the  taxation  by  the  state  of 
Colorado  of  certain  cars  belonging  to  a  cor- 
poration of  Illinois;  and  if  this  case  comes 
within  the  rule  laid  down  in  that  case,  noth- 
ing further  need  be  said. 

In  that  case  the  facts  were  stipulated ;  and 
it  appeared  that  the  American  Refrigerator 
Transit  Company  was  a  corporation  duly 
organized  and  existing  by  virtue  of  the  laws 
of  the  state  of  Illinois,  with  its  principal 
office  in  the  city  of  East  St  Louis  in  said 
state;  that  it  was  engaged  in  the  business 
of  furnishing  refrigerator  cars  for  the  trans- 
portation of  perishable  products  over  the 
various  lines  of  railroads  in  the  United 
States;  that  these  cars  were  the  sole  and 
exclusive  property  of  the  plaintiff,  and  that 
the  plaintiff  furnished  the  same  to  be  run 
indiscriminately  over  any  lines  of  railroad 
over  which  shippers  on  said  railroads  might 
desire  to  route  them  in  shipping,  and  fur- 
nished the  same  for  the  transportation  of 
perishable  freight  upon  the  direct  request 
of  shippers  or  of  railroad  companies  request- 
ing the  same  on  behalf  of  shippers,  but  on 
tbe  responsibility  of  the  carrier  and  not  of 
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the  shipper;  and  plaintiff  had  not  and  never 
had  hai<i  any  contract  of  anv  Idnd  whatao- 
erer  by  which  its  cars  were  leased  or  allot- 
ted to  or  by  which  it  agreed  to  furnish  its 
cars  to  any  railroad  company  operating 
within  the  state  of  Colorado;  that  it  had 
and  had  had  during  said  times  do  office  or 
place  of  business  nor  other  property  than  its 
cars  within  the  state  of  Colorado,  and  that 
all  the  freight  transported  in  plaintiff's  ears 
in  or  through  the  state  of  Colorado,  includ- 
ing the  cars  assessed,  was  transported  in 
such  cars  either  from  a  point  or  points  of 
the  United  States  outside  of  the  state  of 
Colorado  to  a  point  in  the  state  of  Colorado, 
or  from  a  point  in  the  state  of  Colorado  to 
a  point  outside  of  said  state,  or  between 
points  wholly  outside  of  said  state  of  Colo>' 
rado,  and  said  cars  never  were  run  in  said 
state  in  fixed  numbers  nor  at  regular  times, 
nor  as  a  r^ular  part  of  particnilar  trains, 
nor  were  any  certain  cars  ever  in  the  state 
154]of  Colorado,  except  as  engaged  in  'such  busi- 
ness aforesaid,  and  then  only  transiently 
present  in  said  state  for  such  purposes. 

All  these  matters  were  set  up,  mutatia  mu- 
tandis, in  the  complaint  in  this  case,  in  sub- 
stantially the  same  language  employed  in 
setting  forth  the  facts  in  that  case.  But  it 
was  also  there  stipulated:  "That  the  aver- 
age number  of  cars  of  the  plaintiff  used  in 
the  course  of  the  business  aforesaid  within 
the  state  of  Colorado  during  the  year  for 
which  such  assessment-  was  made  would 
equal  forty,  and  that  the  cash  value  of  plain- 
tiff's cars  exceeds  the  sum  of  $250  per  car, 
and  that  if  such  property  of  the  plaintiff  is 
assessable  and  taxable  within  such  state  of 
Colorado,  then  the  amount  for  which  such 
cars,  the  property  of  the  plaintiff,  is  assessed 
by  said  state  board  of  equalization  is  just 
and  reasonable,  and  not  in  excess  of  the 
value  placed  upon  other  like  property  within 
said  state  for  the  purposes  of  taxation." 

The  complaint  in  this  case  contained  no 
averment  as  to  the  average  number  of  cars 
of  plaintiff  in  error  used  in  the  state  of 
Utan,  but  it  did  show  that  the  company  was 
doing  business  in  Utah  in  the  year  for  which 
the  tax  in  question  was  levied,  and  that  it 
was  running  its  cars  into  and  through  the 
state,  using,  employing,  and  caring  for  them 
there  for  profit,  in  the  same  manner  as  the 
ears  in  that  case,  and  it  was  not  alleged  that 
the  assessment  by  the  state  board  of  equali- 
zation was  unreasonable,  or  unjust,  or  in 
excess  of  the  valuation  of  other  like  prop- 
erty for  taxation,  or  that  the  method  of  ap- 
portionment was  erroneous.  The  presump- 
tion is  that  the  action  of  the  taxing  officers 
was  correct  and  regular,  and  that  the  num- 
ber of  cars  assessed  by  the  state  board  of 
equalization  was  the  average  number  used 
and  employed  by  plaintiff  in  error  in  the 
state  of  Utah  during  \8VJ. 

The  objection  is  not  that  lOO  many  cars 
were  assessed,  or  that  they  were  assessed 
too  much,  or  in  an  improper  manner,  even  if 
we  could  consider  such  questions,  but  simply 
that  they  could  not  be  taxed  at  all.  And 
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this  objection  was  oonsidered  and  overmlad 
in  the  ease  to  which  we  have  referred. 
Jitdgment  affirmti. 

'ib.  Justice  WUte  did  not  hear  the  ai^lSS] 
gument,  and  took  no  part  in  the  oonsidjsrft- 
tion  and  disposition  of  thia  caae. 


CLABEKCE  MUKPET,  Plff.  m  Brr^ 

V. 

COMMONWEALTH     OF     MAS»ACHU> 
SETTS. 

(See  8.  C.  Baporter's  ed.  1S&-16S.) 

Orimmal  law— former  jeopardjf — new  ««(•• 
(enoe  after  reversal — effeot  of  eerving  part 
of  invalid  tentenoe. 

A  sentence  of  conviction  Imposed  nnder  aothor- 
Ity  of  Mass.  Acts  1861,  chap.  87 ;  Fob.  Btat 
cbap.  187, 1 18,  after  the  reversal  of  a  formet 
jDdgment,  on  the  application  of  the  convict, 
becanse  It  was  Imposed  under  a  statute  that 
was  passed  after  the  offense  was  committed 
and  was  therefore  nnconstitutlonal  so  far  as 
It  related  to  that  offense,  does  not  violate  the 
constitutional  provision  against  donble  Jeo- 
pardy, or  abridge  the  privileges  and  immun- 
ities of  the  accused  as  a  cltlsen,  or  deprive 
him  of  his  liberty  wlthoat  dae  process  of 
law,  although  he  had  iwrtly  served  the  in- 
valid sentence  before  It  was  reversed.  Includ- 
ing one  day's  solitary  confinement,  to  which 
each  of  the  sentences  condemned  him. 

[No.  480.] 

Argued  February  t8   and   March  1,  1900. 
Decided  April  9,  1900. 

IN  ERROR  to  the  Superior  Court  of  the 
State    of    MamachuMtts  in  a  eriminal 
case.     Affirmed. 
See  same  case  below,  64  N.  E.  860. 

Statement  by  Air.  Chief  Justice  Foller: 
Plaintiff  in  error,  a  citizen  of  the  common* 
wealth  of  Massachusetts  and  of  the  United 
States,  was  tried  in  the  superior  court  of 
Massachusetts  on  an  indictment  which 
charged  him  in  sixty-four  counts  with  the 
embezzlement  of  different  sums  of  money  on 
different  days  between  July  19,  1892,  and 
November  29,  1393,  contrary  to  the  provi- 
sions of  S  40  of  chapter  203  of  the  Public 
Statutes  of  Massadiusetts;  was  found 
guilty,  and  on  May  20,  1896,  was  sentenced 
under  chapter  S04  of  the  Statutes. of  1895 
to  imprisonment  in  the  state's  prison  of  the 
commonwealth  at  Boston  for  the  term  of  not 
less  than  ten  nor  more  than  fifteen  years,  one 
day  thereof  to  be  in  solitary  confinement  and 


Note. — Ai  to  former  jeopardu  a*  a  defente; 
ichen  jeopardy  attachet — see  notes  to  Com.  v, 
Fitzpatrici:  (Pa.)  1  L.  R.  A.  4B1,  and  Altenburg 
V.  Com.  (Pa.)  4  L.  B.  A.  648. 

Ai  to  tehen  a  person  it  to  feopardu!  token 
fury  may  he  ditoharged  without  a  verdict;  for- 
mer acquittal  or  ooniHotion — see  notes  to  Ba 
parte  Lange,  21  L.  ed.  U  S.  872 ;  United  States 
V.  Perez,  6  L.  ed.  U.  8.  165. 

A»  to  correction  of  lentence  and  reientence— 
see  note  tp  Bg  parte  Cross,  86  L.  ed.  U.  S.  069. 
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the  residue  at  hard  labor,  and  on  that  day, 
in  execution  of  said  sentence,  was  committed 
to  that  prison.  He  remained  in  solitary  con- 
finement for  one  day  and  in  the  prison  con- 
tinuously from  May  29,  1896,  to  January  7, 
1899.. 
[ISO}  *0n  June  8, 1898,  he  sued  a  writ  of  error 
tfut  of  the  supreme  judicial  court  of  Massa- 
chusetts, and  on  January  6,  1899,  tiiat  court 
reversed  the  sentence  of  the  superior  court 
on  the  ground  that  the  statute  of  1895,  chap. 
604,  wag  unconstitutional  so  far  as  it  re- 
lated to  past  offenses,  and  remanded  the 
case  to  the  superior  court  under  Public  Stat- 
utes, chap.  187,  S  13,  to  be  resentenced  ac- 
cording to  the  law  as  it  was  when  the  of- 
fenses were  committed,  and  before  the  statute 
under  which  he  had  been  sentenced  took  ef- 
fect. 172  Mass.  264.  43  L.  R.  A.  154,  52  N. 
E.  605. 

January  7, 1899,  he  was  brought  before  the 
»'i)ierior  court  pursuant  to  that  direction, 
and  reaentonced  according  to  the  prorisions 
of  Public  Statutes,  chap.  203,  9  20,  and  Pub- 
lic Statutes,  chap.  215,  {  23,  the  sentence  be- 
ing to  the  state  8  prison  for  nine  years,  ten 
months,  and  twenty-one  days,  the  first  day 
thereof  to  be  in  solitary  confinement  and  the 
residue  at  hard  labor.  Before  imposing  this 
sentence  the  court  stated  to  Murphy's  attor- 
ney that  as  Murphy  had  already  suffered  one 
term  of  solitary  confinement  for  the  offenses 
for  which  he  was  now  to  be  sentenced,  it 
would  prefer  not  to  sentence  to  solitary  con- 
finement, and  that  it  would  not  do  so,  if  a 
written  waiver  by  the  prisoner  of  the  provi- 
•ion  therefor  were  filed;  but  the  attorney 
did  not  feel  justified  in  filing  such  a  waiver. 
Murphy  duly  excepted  to  ue  sentence  last 
imposed,  and  requested  that  all  his  righU 
l>e  reserved.  Exceptions  having  been  al- 
lowed, the  case  was  carried  on  error  to  the 
supreme  judicial  court,  which  overruled 
them.  54  N.  E.  860.  This  writ  of  errer 
was  then  sued  out. 

Mr.  Eava  Blpley  Tluiyer  argued  the 
cause  and,  with  Messrs.  Louis  D.  Bramdeia 
and  Edward  F.  MoOlennen,  filed  a  brief  for 
plaintiff  in  error: 

A  prisoner  is  put  in  double  jeopardy  when, 
after  a  sentence  by  a  court  having  jurisdic- 
tion of  the  person  and  the  offense,  and  after 
the  execution  of  a  substantial  part  of  that 
sentence,  the  court  attempte  to  reverse  ito 
previous  decision  and  impose  a  new  and  larg- 
er sentence  as  distinguished  from  a  correc- 
tion or  modification  of  the  old. 

Em  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872 ;  Re  Bnow,  120  U.  S.  274,  30  L.  ed.  658, 
7  Sup.  Ct.  Bep.  556;  2^tel«en,  Petitioner,  131 
U.  S.  176.  33  L.  ed.  118,  9  Sup.  Ct  Kep.  672; 
State  r.  Addy,  43  N.  J.  L.  113,  39  Am.  Rep. 
547 ;  State  v.  WarroH,  92  N.  C.  825 ;  Oom.  v. 
Loud,  3  Met  328,  37  Am.  Dee.  139 ;  Feeley's 
Case,  12  Cush.  598;  Brown  f.  Bioe,  57  Me. 
65,  2  Am.  Rep.  11;  People  ▼.  Meservey,  76 
Mich.  223,  42  N.  W.  1183;  People  ▼.  Kelley, 
79  Mich.  320.  44  N.  W.  615;  State  v.  Can- 
non, 11  Or.  312,  2  Pac.  191 ;  Shepherd  v.  Peo- 
ple, 25  N.  Y.  406;  A«  Jones,  35  Neb.  499,  53 
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N.  W.  468;  United  States  ▼.  Chouteau,  108 
U.  S.  603,  26  L.  ed.  246. 

The  opinion  in  Re  Bonner,  151  U.  S.  242, 
38  L.  ed.  149.  14  Sup.  Ot.  Rep.  323,  lands  no 
color  to  the  proposition  that  the  court  can 
impose  a  new  sentence  as  distinguished  from 
correcting  the  old  one,  but  expressly  recog- 
nizes that  where  the  attonpt  goes  beyond 
such  a  correction  of  an  erroneous  sentence 
thepower  of  the  court  ceases. 

This  distinction  is  carefully  taken  in 
United  States  v.  Pridgeon.  163  U.  S.  48,  38 
L.  ed.  631,  14  Sup.  Ct.  Rep.  746. 

The  second  sentence  was  a  new  sentence, 
and  not  a  correction  of  the  old. 

Bump  V.  Com.  8  Met.  533. 

The  original  sentence  was  valid  under  the 
laW  of  Massachusette  as  it  then  existed. 

Com.  V.  Brown,  167  Mass.  144,  45  N.  E.  1 ; 
Oom.  V.  Crowley,  168  Mass.  121,  46  N.  B. 
415;  Harris  v.  Jea,  55  N.  Y.  421,  14  Am. 
Rep.  285. 

_  A  sentence  which  pute  a  person  a  second 
time  in  jeopardy  deprives  him  of  his  liberty 
without  due  process  of  law. 

Bodgson  v.  Vermont,  168  U.  S.  262,  42  L. 
ed.  461.  18  Sup.  Ct  Rep.  80;  Brown  v.  New 
Jersey,  175  U.  S.  172,  onte,  119,  20  Sup. 
Ct  Rep.  77 ;  Chicago,  B.  d  Q.  R.  Co.  v.  CM- 
oago,  166  U.  8.  226,  41  L.  ed.  979, 17  Sup.  Ct 
Rep.  581.  >  r 

Mr.  Hosea  M.  Kaowlton  argued  the 
cause  and,  with  Mr.  Arthur  W.  Be  Ooosh, 
filed  a  brief  for  defendant  in  error: 

An  appellate  coijrt  has  the  right,  when 
there  has  been  an  erroneous  sentence,  to  re- 
mand the  case  to  the  trial  court  for  sentence 
according  to  law. 

Reynolds  v.  United  States,  98  U.  S.  146, 
25  L.  ed.  244 ;  JZ«  Bonner,  161  U.  S.  242,  38 
L.  ed.  149.  14  Sup.  Ct.  Rep.  323;  Roberts  r. 
State,  30  Fla.  82,  II  So.  536;  Beale  v.  Oom. 
25  Pa.  11 ;  Henderson  v.  People,  165  HI.  607, 
46  N.  E.  711;  I^owrey  v.  Bogus,  85  Cal.  601, 
24  Pac.  995;  Brooks  v.  Com.  4  Leigh.  669; 
Oliver  v.  State,  5  How.  (Miss.)  14;  Lynn  v. 
State,  84  Md.  67,  35  Atl.  21 ;  Re  Harris,  68 
Vt  243,  35  Atl.  65;  Papworth  v.  Fitzgerald, 
106  Oa.  378,  32  S.  E.  863;  Herrington  ▼. 
State,  87  Ala.  1.  5  So.  831 ;  State  v.  Taylor, 
124  N.  C.  803.  32  S.  E.  648;  State  v.  Wil- 
liams, 40  S.  C.  373.  19  S.  E.  6 ;  Bathoook  v. 
State,  88  Oa.  91,  13  S.  E.  959;  Oraham  v. 
State,  79  Wis.  651,  48  N.  W.  863 ;  a.  o.  Re 
Oraham,  138  U.  S.  461,  «ub  nom.  Oraham  v. 
Weeks,  34  L.  ed.  1051,  11  Sup.  Ct  Rep.  363; 
United  States  v.  Pridgeon,  153  U.  8.  48,  38 
L.  ed.  631.  14  Sup.  Ct  Rep.  746;  Coleman  r. 
Tennessee,  97  U.  S.  509,  24  L.  ed.  1118; 
United  States  v.  Barman,  68  Fed.  Rep.  472. 

This  right  is  expressly  given  in  Massachu- 
sette by  statute. 

Mass.  Pub.  Stet  chap.  187,  {  IS;  Jacquina 
V.  Com.  9  Cush.  279;  Com.  v.  Haynes,  107 
Mass.  194. 

Any  legal  proceeding  enforced  by  public 
authority,  whether  sanctioned  by  age  and 
custom,  or  newly  devised  in  the  discretion  of 
the  legislative  power  in  furtherance  of  the 
general  public  good,  whidi  regards  and  pr*- 
serves  the  principles  of  liberty  and  justice, 
must  be  held  to  be  due  process  of  law. 
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Hurtado  v.  OaUfomia,  110  U.  S.  S16,  28 
Ik  ed.  232,  4  Sup.  Ct.  Bep.  Ill,  292;  Bodgson 
V.  Vermont,  188  U.  S.  262,  42  L.  ed.  461,  18 
Sup.  Ct.  Bep.  80. 

The  state  has  full  control  over  the  proced- 
nre  in  its  courts,  both  in  civil  and  criminal 
eases,  subject  only  to  the  qualification  that 
nteh  procedure  must  not  work  a  denial  of 
fundamental  rights,  or  conflict  with  specific 
and  appliMble  provisions  of  the  Federal  Con- 
stitution. 

Brown  v.  Neto  Jertey,  175  U.  S.  172,  44  L. 
ed.  119.  20  Sup.  Ct  Rep.  77;  Re  Kemmler, 
136  U.  S.  436,  34  L.  ed.  610,  10  Sup.  Ct.  Rep. 
930;  Be  Convene,  137  U.  8.  624,  34  L.  ed. 
796,  11  Sup.  Ct.  Rep.  101 ;  Uoore  v.  ilia- 
•ourt,  160  U.  S.  673,  40  L.  ed.  301,  10  Sup. 
Ct.  Rep.  170. 

It  is  well  settled  that  the  14th  Amendment 
does  not  pretend  to  secure  to  all  persons  in 
the  United  States  the  benefit  of  the  same 
laws  and  the  same  remedies,  but  only  that 
no  person  or  class  of  persons  shall  be  denied 
the  same  protection  of  the  laws  which  is  en- 
joyed by  other  persons  or  other  classes  in  the 
same  place  and  under  like  circumstances. 

JfMSOurt  V.  Lewis,  101  U.  S.  22,  25  L.  ed. 
089. 

The  term  jeopardy  "has  no  relation  to  the 
reversal  of  an  erroneous  judgment  and  pro- 
nouncing a  legal  one  pursuant  to  a  legal  con- 
viction." 

MeKee  v.  PeopU,  32  N.  Y.  230;  Btate  v. 
Lee,  65  Conn.  265,  27  L.  R.  A.  498,  30  Att. 
1110. 

Consistent  with  the  principle  that  when  a 
controversy  is  finally  determined  it  shall  not 
be  reopened,  statutes  authorizing  retrials 
and  resentences  have  been  in  force  from  time 
immemorial.  Even  the  right  of  the  govern- 
ment to  a  new  trial  after  a  verdict  of  not 
guilty  has  been  upheld. 

Btate  V.  Lee,  65  Conn.  265,  27  L.  R.  A.  408, 
30  Atl.  1110;  Vnited  States  v.  Banges,  144 
U.  8.  310,  36  L.  ed.  445,  12  Sup.  Ct  Rep.  609. 

The  privilege  of  error  was  that  of  plaintiff 
in  error  alone.  It  was  his  right  to  nave  ac- 
cepted the  original  sentence,  and,  having 
served  it  to  end  his  jeopardy,  and  thereupon 
to  have  been  exempt  from  further  proco^- 
ings. 

Com.  v.  Loud,  3  Met.  328,  37  Am.  Dec.  130. 

[166]  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  specification  of  errors  in  the  brief  of 
counsel  is  as  follows:  "The  contention  of 
the  plaintiff  in  error  is  that  the  sentence  un- 
der which  he  is  now  held  puts  him  twice  in 

[167] jeopardy,  'and  that  such  double  jeopardy 
abridges  his  privileges  and  immunities  as  a 
citizen  of  the  United  States,  and  deprives 
him  of  his  liberty  without  due  process  of 
law." 

Laying  out  of  view  the  suggestion  that  the 
immunity  from  double  jeopardy  or  double 
punishment  of  a  citizen  of  Massachusetts,  in 
Massachusetts,  is  an  immunity  possessed  by 
him  as  a  citizen  of  the  United  States  as  con- 
tradistinguished from  a  citizen  of  Massachu- 
setts, we  inquire  whether  any  law  of  Massa- 
chusetts abridges  such  an  immunity,  and 
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whether  that  or  any  other  action  of  that 
commonwealth  deprives  plaintiff  in  error  of 
his  liberty  without  due  process  of  law.  If 
there  be  no  such  law,  and  if  he  is  sufferifig 
no  such  deprivation,  we  need  not  be  curious 
in  ^planation  of  the  partictilar  ground  of 
our  exercise  of  jurisdiction. 

The  statutes  of  Massachiuetts  have  pro- 
vided since  ItsSl  that  "when  a  final  judg- 
ment in  a  criminal  case  is  reversed  by  the 
supreme  judicial  court  on  accoiint  of  error 
in  the  sentence,  the  court  may  render  such 
judgment  therein  as  should  have  been  ren- 
dered, or  may  remand  the  case  for  that  pur- 
pose  to  the  court  before  which  the  conviction 
was  had."  AcU  1851,  chap.  87;  Pub.  Stat 
chap.  187,  S  13. 

In  this  case  it  was  on  account  of  error  in 
the  sentence  as  originally  imposed  that  that 
sentence  was  set  aside.  All  the  proceedinga 
prior  thereto  stood  unimpugned,  and  the  su- 
perior court  merely  rendered  the  judgment 
which  should  have  been  rendered  before. 
And  this  was  done  under  the  statute  by  di- 
rection of  the  supreme  judicial  court,  whose 
interposition  had  been  invoked  by  plaintiff 
in  error. 

The  legal  effect  of  the  statute  was  to  make 
it  a  condition  of  the  bringing  of  writs  of  er- 
ror in  criminal  cases  that,  if  the  error  wa» 
one  in  the  award  of  punishment  only,  that 
error  should  be  corrected,  and,  as  remarked 
by  Chief  Justice  Shaw,  this  did  not  disturb 
the  fundamental  principles  of  right 
Jaequins  v.  Com.  9  Cush.  279.  Indeed,  in 
many  jurisdictions  it  has  been  held  that  the 
appellate  court  has  the  power,  when  there 
has  been  an  erroneous  sentence,  to  remand 
the  case  to  the  trial  court  for  sentence  ac- 
cording to  law.  Reynolds  v.  United  States, 
08  U.  S.  146.  168,  25  L.  ed.  244,  25\;  Re  Bon- 
ner, 151  U.  8.  242,  38  L.  ed.  140,  14  Sup.  Ct 
Rep.  323;  Benderson  v.  'People,  165  111.  607,[168J 
40  K.  E.  711 ;  Beale  v.  Com.  26  Pa.  11.  And 
we  have  repeatedly  decided  that  the  review 
by  an  appellate  court  of  the  final  judgment 
in  a  criminal  case,  however  grave  the  offense 
of  which  the  accused  is  convicted,  is  not  a 
necessary  element  of  due  process  of  law,  and 
that  the  right  of  appeal  may  be  accorded  by 
the  state  to  the  accused  upon  such.  condition»' 
as  the  state  deems  proper.  BoKane  v.  Dur«- 
ton,  153  U.  S.  684,  38  L.  ed.  867,  14  Sup.  Ct. 
Rep.  913 ;  Andrews  v.  Swartz,  166  U.  S.  272, 
39  L.  ed.  422,  15  Sup.  Ct  Rep.  380;  EoM  ▼, 
Lehlbaek,  160  U.  S.  297,  40  L.  ed.  433,  18 
Sup.  Ct  Rep.  304. 

As  this  statute  was  reasonable,  was  in- 
tended for  the  benefit  of  the  accused,  as  well 
as  of  the  community,  and  was  entirely  with- 
in the  admitted  powers  of  the  state,  we  are 
unable  to  see  that  it  is  in  itself  open  to  at- 
tack as  being  unconstitutional;  and  as  this 
plaintiff  in  error  set  the  proceedings  in  ques- 
tion in  motion,  and  they  conformed  to  the 
statute,  we  do  not  perceive  how  they  can  bft 
regarded  as  otherwise  than  valid. 

In  prosecuting  his  former  writ  of  error, 
plaintiff  in  error  voluntarily  accepted  the  re- 
sult, and  it  is  well  settled  that  a  convicted 
person    cannot   by  his   own   act  avoid   the 
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Jeopwrdy  in  which  1m  itands,  and  then  m- 
Mix  it  •■  a  bar  to  Bubsequent  jeopardy. 

Unit»d  StatM  t.  Ball,  163  U.  S.  662,  aub 
•torn.  Ball  T.  Vnit»d  States,  41  L.  ed.  300,  16 
Sup.  Ct.  Kep.  1192,  illustrates  the  rule. 
There  Millard  F.  Ball,  John  C.  Ball,  and  Bob- 
ert  'E.  Boutwell  had  been  indicted,  in  t&e  cir- 
cuit court  of  the  United  States  for  the  east- 
em  district  of  Texas,  for  the  murder  of  one 
Box,  and  on  trial  Millard  F.  Ball  had  been 
acouitted  and  discharged,  and  John  C.  Ball 
and  Boutwell  convicted  and  sentenced  to 
death.  The  condemned  having  brought  the 
case  here  on  error,  it  was  held  that  the  in- 
dictment was  fatally  defective,  and  the  judg- 
ment was  reversed  and  the  cause  remand^ 
with  a  direction  to  quash  the  indictment. 
Ball  T.  United  Btatea,  140  U.  S.  118,  86  L. 
ed.  377,  11  Sup.  Ct.  Rep.  761.  The  mandate 
went  down,  the  indictment  was  dismissed, 
and  a  new  indictment  was  returned  against 
all  three  defendants.  To  this  Millard  F. 
Ball  filed  a  plea  of  former  jeopardy  and 
former  acauittal,  and  John  C.  Ball  and 
Boutwell  filed  a  plea  of  former  jeopardy  by 
reason  of  their  trial  and  conviction  upon  the 
former  indictment  and  of  the  dismissal  of 
that  indictment.  Both  these  pleas  were  over- 
ruled, defendants  pleaded  not  guilty,  were 
convicted,  and  sentenced  to  deatii. 
[160]  *0n  their  writ  of  error  this  court  held  that 
a  general  verdict  of  acquittal  upon  the  is- 
sue of  not  guilty  to  ati  indictment  undertak- 
ing to  charge  murder,  and  not  objected  to  be- 
fore the  verdict  as  insufBcient  in  that  re- 
spect, is  a  bar  to  ii  second  indictmmt  for 
the  same  killing.  Mr.  Justice  Gray,  deliv- 
ering the  opinion,  said: 

".^n  acquittal  before  a  court  having  no 
jurisdiction  is,  of  course,  like  all  the  proceed- 
ings in  the  case,  absolutely  void,  and  there- 
fore no  bar  to  subsequent  indictment  and 
trial  in  a  court  which  has  jurisdiction  of  the 
offense.  Com.  v.  Peter*,  12  Met.  387;  2 
Hawk.  P.  C.  chap.  35,  8  S;  1  Bishop,  Crim. 
Law,  S  1028.  But  although  the  indictment 
was  fatally  defective,  yet,  if  the  court  liad 
Jurisdiction  of  the  cause,  and  of  the  par^, 
Its  Judgment  is  not  void,  but  only  voidable 
by  writ  of  error,  and,  until  so  avoided,  can- 
not be  collaterally  impeached.  If  the  judg- 
ment is  upon  a  verdict  of  guilty,  and  unre- 
versed, it  stands  good,  and  warrants  the  pun- 
ishment of  the  defendant  accordingly,  and 
he  could  not  be  discharged  by  a  writ  of 
habeas  corpus.  Ex  parte  Parke,  93  IT.  S. 
18,  23  L.  ed.  787.  If  the  judgment  is  upon 
an  acquittal,  the  defendant,  indeed,  will  not 
seek  to  liave  it  reversed;  and  the  govern- 
ment cannot.  United  Btatee  v.  Bangee,  144 
U.  S.  310,  30  L.  ed.  445,  12  Sup.  Ct.  Rep. 
«09." 

The  judgment  waa  reversed  as  to  Millard 
F.  Ball,  and  judgment  rendered  fOr  him  up- 
on his  plea  of  former  acquittal. 

But  as  to  John  C.  Ball  and  Boutwell  it 
was  ruled  that  the  circuit  court  rightly  over- 
ruled their  plea  of  former  jeopardy,  'and  it 
was  said: 

"Their  plea  of  former  conviction  cannot  be 
sustained,  because  upon  a  writ  of  error,  sued 
out  by  themaelvea,  the  judgment  and  sen- 
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tence  against  them  were  reversed,  and  th* 
indictment  ordered  to  be  dismissed.  How 
far,  if  they  had  taken  no  steps  to  set  aside 
the  proceedings  in  the  former  case,  the  ver- 
dict and  sentence  therein  could  have  been 
held  to  bar  a  new  indictment  against  them 
need  not  lie  considered,  because  it  is  quite 
clear  that  a  defendant  who  procures  a  judg- 
ment against  him  upon  an  indictment  to  be 
set  aside  may  be  tried  anew  upon  the  same 
indictment,  or  upon  another  indictment,  for 
the  same  offense  of  wUch  he  had  been  con- 
victed. Bopt  V.  Utah,  104  U.  S.  631,  M  U 
ed.  873.  110  U.  S.  674,  28  L.  ed.  262,  4  Sup. 
Ct  Rep.  202,  114  U.  S.  488,  29  L.  ed.  183, 
5  Sup.  Ct  Rep.  972,  120  U.  S.  430,  30  L.  ed. 
708,  7  Sup.  Ct  Rep.  614;  Reg.  v.  Drury,  S 
Cox,  *C.  6.  644,  3  Car.  ft  K.  193;  Com.  t.[160] 
Gould,  12  Gray,  171." 

Tested  by  these  rulings,  plaintiff  in  er- 
ror's original  sentence  was  not  void,  but 
voidable,  and  if  the  sentence  had  been  com- 
plied with  he  could  not  have  been  punished 
again  for  the  same  offense.  Com.  v.  Loud, 
3  Met  328,  37  Am.  "Deo.  139.  But  as  the 
original  sentence  was  set  aside  at  his  own 
insuince,  he  could  not  allege  that  he  had 
been  in  l^al  jeopardy  by  reason  thereof. 

In  Ea  parte  Lange,  18  Wall.  163,  21  L. 
ed.  872,  Lange  had  been  found  guilty  of  an 
offense  which  was  punishable  by  imprison- 
ment or  fine,  but  the  circuit  court  sentenced 
him  to  imprisonment  and  fine.  He  paid  the 
fine,  and  toeresifter  the  circuit  court  vacated 
the  former  judgment,  and  sentenced  him 
acain  to  imprisonment  only.  It  waa  held 
that  it  was  a  fundamental  principle  that  no 
man  could  be  twice  punished  by  judicial 
judgments  for  the  same  offense,  and  that 
when  a  judgment  had  been  executed  by  full 
satisfaction  of  one  of  the  alternative  penal- 
ties of  the  law,  the  court  could  not  diange 
the  judgment  so  as  to  impose  another.  Toe 
present  case  does  not  fall  within  that  deci- 
sion, for  here  an  erroneous  judgment  wae 
vacated  on  the  application  of  the  accused; 
the  original  sentence  had  not  been  fully  sat- 
isfied; and  the  second  sentence  was  rendered 
in  pursuance  of  the  applicable  statute. 

We  repeat  that  this  is  not  a  case  in  which 
the  court  undertook  to  impose  in  invittim  a 
second  or  additional  sentence  for  the  tame 
offense,  or  to  snbstitnte  one  sentence  for  an- 
other. On  the  contrary,  plaintiff  in  error 
availed  himself  of  his  right  to  have  the  first 
sentence  annulled  so  that  another  sentence 
might  be  rendered.  And  as  the  decision 
which  he  sought  and  obtained  involved  the 
determination  that  he  had  been  improperly 
sentenced  under  chapter  604  of  the  Statutes 
of  1896,  providing  for  so-called  indetermi- 
nate sentences,  but  should  have  been  sen- 
tenced under  antecedent  statutes,  which  dif- 
fered from  that,  it  followed  that  the  sec(md 
sentence  must  be  a  new  sentence  to  the  ex- 
tent of  those  differences,  and  might  turn  oat 
to  be  for  a  longer  period  of  imprisonment 

Chapter  504  of  the  Statutes  of  1896  pro- 
vided for  the  establishment  by  the  court  of 
a  maximum  and  minimum  termof  *imprison-(m] 
ment,  and  for  a  permit  to  the  convict  to  be 
at  liberty  after  the  expiration  of  the  mini- 
mum term,  some  changes  being  made  in  thia 
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regard  by  chapter  371  of  the  Statntes  of 
1808.  Section  20  of  chapter  222  of  the  Fub- 
lie  Statutes,  in  force  when  the  offenses 
eharged  were  committed,  provided  for  cer- 
tain deductions  to  be  made  for  good  be- 
hayior.  These  and  other  statutes  bearing  on 
the  subject  are  fully  set  forth  and  examined 
in  Murphff  T.  Com.  172  Mass.  264,  52  N.  E. 
606, 43  L.  B.  A.  154.  And  it  is  insisted  that, 
under  the  present  sentence,  even  if  the  pris- 
oner received  the  maximum  deduction,  he 
cannot  be  released  as  soon  as  he  might  have 
been  released  under  the  original  sentence, 
and  that,  moreover,  he  cannot  receive  as 
large  deductions  under  this  sentence  as  he 
might  have  received  if  it  had  been  pro- 
nounced in  the  first  instance. 

But  we  agree  with  the  supreme  judicial 
court  in  the  opinion  that  even  if  this  were 
■0,  it  would  malce  no  difference  in  principle 
■o  far  aa  the  validity  of  the  second  sentence 
was  concerned. 

In  Jaoquimf  Com,  0  Cush.  270,  the  su- 
preme judicial  court,  in  lieu  of  .the  prior  sen- 
tences, sentenced  the  defendant  to  certain 
years  of  imprisonment,  "the  term  to  be  com- 
puted from  the  time  when  the  first  sentence 
commenced  its  operation." 

In  the  case  at  bar  the  accused  was  origi- 
nally sentenced  to  imprisonment  for  the 
term  of  not  less  than  ten  nor  more  than  fif- 
teen ^ears.  This  being  set  aside,  and  the 
superior  court,  being  manifestly  of  opinion 
that  imprisomnent  for  twelve  years  and  six 
months  was.the  punishment  demanded  under 
the  circumstances,  deducted  from-  twelve 
years  and  six  months  two  years,  seven 
months,  and  nine  days,  which  he  had  al- 
ready served,  and  sentenced  him  to  nine 
years,  ten  months,  and  twenty-one  days.  As 
tne  original  sentence  had  been  vacated  on 
the  application  of  the  accused,  it  is  clear 
that  if  the  second  sentence  were  productive 
of  any  injustice  the  remedy  was  to  be  ob- 
tained in  another  quarter  and  did  not  rest 
with  the  court 

The  superior  court,  being  obliged  to  render 
a  specific  sentence,  deducted  the  time 
Murphy  had  served,  notwithstanding  the 
case  r^ly  occupied  the  same  posture  as  if 
he  had  sued  out  his  writ  of  error  on  the  day 
he  was  first  sentenced,  and  the  mere  fact 
that  by  reason  of  his  delay  in  doing  so  he 
[16S]had  served  a  'portion  of  the  erroneous  sen- 
tence could  not  entitle  him  to  assert  that  he 
was  being  twice  punished.  Perhaps  the 
court  was  the  more  moved  to  do  this  because 
six  months  after  Murphy  had  been  sent  to 
the  state  prison  the  supreme  judicial  court 
indicated  in  Com.  v.  Broton,  167  Mass.  144, 
46  N.  E.  I,  that  the  indeterminate  sentence 
act  might  be  applicable  to  convictions  for 
offenses  committed  prior  to  its  passage,  al- 
though the  question  was  not  definitely  pre- 
sent^ and  disposed  of,  and  then  to  the  con- 
trary, until  raised  on  Murphy's  writ  of  er- 
ror. 172  Mass.  264,  52  N.  E.  605,  43  L.  R. 
A.  164.  But,  however  that  may  be,  the  plea 
of  former  jeopardy  or  of  former  conviction 
cannot  be  mamtained  because  of  service  of 
part  of  a  sentence  reversed  or  vacated  on 
the  prisoner's  own  application. 
177  IT.  8. 


And  so  as  to  the  infliction  of  one  day** 
solitary  confinement.  The  Massachusetts 
statutes  provide  that  where  the  punishment 
of  imprisonment  in  the  state  prison  itaward- 
ed,  solitary  confinement  not  exceeding  twenty 
days  at  a  time  shall  form  part  thereof.  This 
requirement  was  complied  with  here  by  the 
infliction  of  one  day.  This  was  part  of  the 
sentence,  but  not  in  itself  a  distinct  and  sepa- 
rate punishment,  and  when  the  sentence  was 
vacated  the  second  sentence  necessarily  con- 
tained gome  solitary  confinement  as  part  of 
the  imprisonment  Apparently  this  might 
have  been  dispensed  with  by  uie  consent  of 
the  convict,  but  this  he  refused  to  give. 

In  PeopU  em  rel.  Trezea  v.  Brush,  128  N. 
Y.  520,  536,  28  N.  E.  633,  Trezza  had  been 
sentenced  to  death,  and  prosecuted  an  ap- 
peal to  the  court  of  appeals  of  New  York, 
pending  which  he  was  taken  to  the  state 
prison  and  detained  in  close  confinement 
He  applied  for  the  writ  of  habeas  corpus  on 
the  ground  that  he  had  been  once  punished, 
which  was  denied.  The  court  of  appeals 
held  that  by  the  statute  an  appeal  from  a 
conviction  in  a  capital  case  stayed  the  judg* 
ment  of  death  only,  and  not  tiiat  part  of  the 
judgment  which  provided  for  the  custody  of 
the  defendant  between  his  removal  to  the 
state  prison  and  his  execution;  and  An- 
drews, J.,  speaking  for  the  court,  said:  "It 
not  infrequently  happens  that  the  execution 
of  a  sentence  to  imprisonment  continues 
notwithstanding  an  appeal.  The  convict, 
if  he  obtains  a  reversal  of  the  judgment,  and 
is  again  convicted  on  a  second  trial,  may  be 
sentenced  to  a  new  term  of  imprisonment, 
*and  the  court  is  not  bound  to  regulate  the[ie3] 
second  sentence  in  view  of  the  fact  that  the 
convict  has  already  suffered  imprisonment 
under  the  first  sentence.  The  resentence  in 
the  present  case  was  rendered  necessary  by 
reason  of  the  fact  that  Trezza,  by  his  own 
act  in  his  own  interest,  had  by  his  appeal 
prevented  the  execution  of  the  death  penalty 
at  the  time  fixed  by  the  first  sentence." 

Trezza  also  applied  to  the  circuit  cojiirt  of 
the  United  States  for  the  southern  district 
of  New  York  for  a  writ  of  habeas  corpus, 
whicu  the  court  refused  to  grant,  and  its 
order  was  aflirmed  by  this  court  on  appeal. 
142  U.  S.  160.  36  L.  ed.  074,  12  Sup.  Ot 
Rep.  158. 

In  UeElvaine  v.  Brush,  142  U.  S.  165,  36 
L.  ed.  071,  12  Sup.  Ct  Rep.  166,  McElvaine 
had  been  sentenced  to  death,  and  tHe  judg- 
ment was  reversed  and  a  new  trial  granted. 
lie  was  again  convicted  and  sentenced,  end 
the  judgment  aflirmed  on  appeal.  125  N. 
y.  506,  20  N.  E.  029.  McElvaine  presented 
his  petition  for  habeas  corpus  to  the  circuit 
court,  which  was  denied,  and  the  case 
brought  to  this  court  The  order  was  af- 
firmed, and  we  said,  among  other  things, 
that  "so  far  ns  the  confinement  had  taken 
place  under  the  first  sentence  and  warrant, 
that  resulted  from  the  voluntary  act  of  the 
petitioner  in  prosecuting  an  appeal." 

In  Brown  v.  ATetc  <;er8ey,176U.8.172,ante, 
119,  20  Sup.  CtRep.  77,  it  was  reiterated 
that  "the  state  has  full  control  over  the  pro- 
cedure in  its  courts,  both  in  civil  and  crimi- 
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nal  cases,  subject  only  to  the  qualification 
that  such  pro<^ure  must  not  work  a  denial 
of  fundamental  riehts,  or  conflict  with  spe- 
cific and  applicable  provisions  of  the  Fed- 
eral Constitution."  We  find  no  such  denial 
or  conflict  in  this  case.  As  we  have  said, 
plaintiff  in  error  must  be  deemed  to  have 
sought  a  correction  of  tJie  original  erroneous 
judgment,  and  held  to  abide  the  conse- 
quences. He  seems  to  have  then  supposed 
tiiat  it  might  be  decided  that  the  prior  stat- 
utes were  repealed  by  the  act  of  1895,  and 
that  as  he  could  not  be  sentenced  under  that 
act  he  might  be  discharged  altogether.  In 
this  it  turned  out  that  he  was  mistaken,  as 
the  supreme  judicial  court  adjudged  that 
the  prior  statutes  were  still  in  force  so  far 
as  he  was  concerned,  and  we  concur  with 
that  court  in  holding  that  his  present  con- 
tention is  equally  unavailing  to  effect  his  re- 
lease. 
Judgment  affirmed. 


[164]  'PAUL  J.  PETIT,  Plff.  in  Err,, 

V. 

STATE  OF  lONKESOTA. 

(See  8.  C  Reporter's  ed.  164-168.) 

OontHtutiondl  law — at  to  Bvmday  later— 
oIoM  legitlation  a*  to  barber*. 

The  proviso  that  keeping  a  barber  shop  open 


on  Bonday  for  the  purpose  of  eattinf  hair 
and  shaving  beards  shall  not  be  deemed  a 
work  of  necessity  or  charity,  which  follows 
the  exception  as  to  works  of  necessity  or 
charity,  In  Ulnn.  Gen.  Stat.  18M,  I  6S18, 
prohibiting  Sunday  labor,  does  not  make  a 
purely  arbitrary  clanlflcatlon  In  conflict  with 
the  Federal  Constitution,  but  Is  within  the 
limits  of  the  legislative  police  power. 

[No.  194.] 

Argtted  UareK  16,  1900.    Decided  April  9, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
affirming  a  decision  in  favor  of  a  Sunday 
law.    Affirmoi. 

See  same  case  below,  74  Minn.  376,  77  N. 
W.  225. 

The  facts  are  stated  in  the  opinion. 

Jf  r.  Joseph  W.  Moljmeau  argued  the 
cause  and  Mr.  Albert  B.  Clarke  filed  a  brief 
for  plaintiff  in  error : 

Any  legislation  which  is  not  general  in  its 
scope,  and  which  affects  only  one  class  or 
body  of  citizens,  is  in  conflict  with  the  spirit 
of  this  eovemment  and  the  14th  Amendment 
of  the  (institution  of  the  United  States,  un- 
less such  class  or  body  of  citisens  are  classi- 
fied upon  some  apparent,  natural  reason, 
some  reasons  stiggested  by  necessity,  b^  such 
a   difference   in  the   situation  and   circum- 


NOTS. — A*  to  8m4aif  loftor— see  Qoarles  v. 
State  (Ark.)  14  L.  B.  A.  192,  and  note. 

A.$  to  oonttitttUonaUty  of  BtutiOD  lows— see 
Jndeflnd  v.  SUte  (Md.)  22  L.  B.  A.  721.  sad 
note. 

OoH»tU*tU>naUt)i  of  ttutute$  naUiv  it  unUue- 
ful  tor  harhen  to  carry  on  their  buHiMM  on 
Bnndap. 

A  barber  is  deprived  of  property  wlthoot  doe 
process  of  law  by  a  statnte  makbig  It  unlawful 
for  him  to  do  business  on  Sunday,  while  it 
does  not  apply  to  any  other  class  ot  business. 
Eden  V.  People,  161  III.  296,  82  L.  B.  A.  659, 
48  N.  B.  1108. 

Nor  does  the  police  power  Justify  the  enact- 
ment ot  such  a  statute.    /Md. 

A  statute  prohibiting  barbers  from  carrying 
on  business  after  noon  on  Sunday  or  on  a  legal 
holiday,  and  applying  to  no  other  class  of  la- 
borers. Is  unconstitutional  as  special,  unjust, 
and  unreasonable,  and  as  working  an  invasion 
of  Individual  liberty,  since  it  is  based  upon  no 
distinction  which  Justifies  singling  out  that 
class  of  laborers.  Em  parte  Jentssch,  112  Cal. 
468,  82  L.  S.  A.  064,  44  Pac.  803. 

So,  a  city  ordinance  making  it  unlawful  for 
oari>ers  to  pursue  their  calling  on  Sunday, 
without  applying  to  other  kinds  of  employment. 
Is  nnconstltntioaal  as  class  legislation.  Taco- 
ma  V.  Kreeh,  16  Wash.  296,  84  L.  B.  A.  68,  46 
Psc.  266. 

And  a  statute  prohibiting  barbers  only,  from 
keeping  open  a  bath  room  on  Sunday  Is  nneon- 
stitutional  class  legislation.  Baglo  v.  State,  86 
Teno.  272,  6  S.  W.  401. 

The  contrary  view  prevails  In  New  York, 
where  a  statute  prohibiting  barbers  from  carry- 
ing on  their  trade  on  Sunday  Is  held  to  be  a  con- 
stitutional exercise  of  the  police  power  to  pro- 
mote the  public  health.  People  v.  Havnor,  149 
N.  Y.  195,  81  L.  B.  A.  689,  48  N.  B.  541. 

Tie 


And  the  exception  contained  In  this  statnte, 
which  permits  barbers  In  Saratoga  Springs  snd 
New  York  city  to  parsne  their  business  dnring 
certain  bonrs  on  Stinday  does  not  deny  to  bar* 
hers  in  other  places  the  equal  protection  ot  the 
laws  since  It  affects  all  within  the  same  locali- 
ties alike.  TMd.;  People  em  rel.  Hobaeh  v. 
Kings  County  Sheriff,  18  Ulse.  S8T,  85  N.  T. 
Supp.  19. 

This  statnte  Is  not  a  dty  law,  but  Is  a  gen- 
eral law  applicable  to  the  whole  state  except 
New  York  and  Saratoga  Springs.  People  em 
rel  Hobacb  v.  Sheriff,  IS  Misc.  587,  85  N.  Y. 
Snpp.  19. 

An  act  prohibiting  barberlng  on  Sunday  Is 
not  nnconstltotlonal  as  class  legislation,  where 
a  general  law  prohibits  all  boslness  on  Sunday. 
Breyer  v.  State,  102  Teon.  108,  50  B.  W.  769. 

And  a  statute  which  provides  more  severe 
penalties  for  carrying  on  the  business  of  bar- 
berlng on  Sunday  than  those  Imposed  for  the 
conduct  of  other  legitimate  bnslness  on  that 
day  Is  not  unconstitutional  as  class  leglslatloB. 
/Md. 

Nor  are  the  equal  privileges  or  Immunities  of 
dtlsens  violated  by  prohibiting  the  baslnsss  ot 
a  barber  on  Sunday  under  greater  penalties 
than  those  Imposed  npon  other  business,  or  be- 
cause an  exception  Is  made  as  to  those  who 
conscientiously  observe  the  seventh  day  of  the 
week  as  the  Sabbath ;  nor  is  such  a  statute  in- 
valid as  class  legislation.  People  v.  Bellet  90 
Mich.    151,  22   L.   B.   A.  696,   57   N.  W.   1094. 

A  statnte  prohibiting  all  labor  on  Sunday  ex- 
'cept  works  of  necessity  or  charity  Is  not  ob- 
noxious to  the  objection  of  being  class  legisla- 
tion because  it  declares  that,  as  a  matter  ot 
law,  keeping  barber  shops  open  on  Sunday  is 
not  a  work  of  necessity  or  charity,  while,  as 
to  all  ptber  kinds  of  labor  or  business.  It  leaves 
that  question  to  be  determined  as  one  of  fact. 
Stete  V.  Petit.  74  Minn.  876,  77  N.  W.  225. 
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stances  of  the  •ubjects  placed  in  a  different 
class  aa  suggests  the  necessity  or  propriety 
of  different  legislation  with  respect  to  them. 

Johtuon  T.  St.  Paul  <£  D.  R.  Co.  43  Minn. 
222,  8  L.  R.  A.  419,  45  N.  W.  166;  ViohoU 
T.  Walter,  37  Minn.  264,  33  N.  W.  800;  La- 
vallee  t.  St.  Paul,  U.  d  M.  R.  Co.  40  Minn. 
249,  41  N.  W.  974;  Eden  t.  PeopU,  161  111. 
296,  32  L.  R.  A.  669,  43  N.  E.  1108 ;  Em  parte 
Jentztoh,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803;  Taooma  t.  Krech,  16  Wash.  296, 
S4  L.  R.  A.  68,  46  Pac.  265;  /State  t.  Oratme- 
man,  132  Mo.  326,  33  8.  W.  784;  Colder  ▼. 
Bull,  3  Call.  386,  1  L.  ed.  648;  U.  S.  Const. 
14th  Amend.;  RitoMe  v.  People,  166  III.  98, 
29  L.  R.  A.  79.  40  N.  E.  464;  Re  Jacobs,  98 
N.  Y.  98,  60  Am.  Rep.  636;  Low  v.  Rees 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702,  59 
N.  W.  362 ;  E(B  parte  Westerfield,  66  Cal. 
650,  30  Am.  Rep.  47 ;  Butchers'  Union  8.  H. 
d  L.  8.  L.  Co.  V.  Crescent  City  L.  8.  L.  <£  8.  B. 
Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct. 
Rep.  662;  UiUett  y.  People,  117  lU.  204,  57 
Am.  Rep.  860,  7  N.  E.  631 ;  Frorer  r.  People 
use  of  School  Fund,  141  III.  171,  16  L.  R.  A. 
492,  31  N.  E.  395 ;  Ramsey  t.  People,  142  III. 
380,  17  L.  R.  A.  853,  32  N.  E.  364 ;  Braoeville 
Coal  Co.  V.  People,  147  111.  66,  22  L.  R.  A. 
340,  35  K.  E.  62;  People  t.  Gillson,  109  K. 
Y.  389,  17  N.  E.  343;  State  t.  Ooodwill,  33 
W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E.  285; 
Btate  T.  Loomis,  116  Mo.  307,  21  L.  R.  A. 
780,  22  S.  W.  360;  Toledo,  W.  d  W.  B.  Co. 
T.  Jacksonville,  07  111.  37,  16  Am.  Rep.  Oil ; 
Cooley,  Const.  Lim.  p.  393 ;  Atchison  d  N.  R. 
Co.  T.  Baty,  6  Neb.  37,  29  Am.  Rep.  356; 
Oodoharles  v.  Wigeman,  113  Pa.  431,  6  Atl. 
S54. 

Where  the  ostensible  object  of  an  enact- 
ment is  to  secure  the  public  comfort,  welfare, 
or  safety,  it  must  appear  to  be  adapted  to 
that  end ;  it  cannot  invade  the  rights  of  per- 
son and  property  under  the  guise  of  p<Mice 
regulation  when  it  is  not  such  in  fact. 

Eden  ▼.  People,  101  111.  296,  32  L.  R.  A. 
86!),  43  N.  E.  1108;  Em  parte  Jentzsch,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803; 
Ritchie  T.  People,  156  lU.  98,  29  L.  R.  A.  79, 
40  N.  E.  454;  Lake  View  t.  Rose  HiU  Cem- 
etery Co.  70  111.  191,  22  Am.  Rep.  71. 

The  barber  is  depriyed  of  property  without 
due  process  of  law  by  a  statute  making  it  un- 
lawful for  him  to  do  business  on  Sunday, 
while  it  does  not  apply  to  any  other  class  of 
business;  and  such  a  statute  is  unconstitu- 
tional as  special,  unjust,  and  unreasonable, 
working  an  invasion  of  individual  liberty, 
since  it  is  based  upon  no  distinction  to  jus- 
tify singling  out  tiiat  class  of  laborers. 

Eden  t.  People,  161  ni.  296,  32  L.  R.  A. 
659,  43  N.  E.  1108;  Ea  parte  Jentzsoh,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803. 

The  law  herein  contested  is  unconstitu- 
tional. 

Eden  v.  People,  161  HI.  296,  32  L.  R.  A. 
669,  43  N.  E.  1108;  Peopled.  Bavnor,  149  N. 
Y.  195,  31  L.  R.  A.  689,  43  N.  E.  541 ;  Toledo, 
W.  d  W.  R.  Co.  T.  Jacksonville,  67  111.  37, 16 
Am.  Rep.  611;  Bee  parte  Jentzsoh,  112  Cal. 
468,  32  L.  R.  A.  664,  44  Pac.  803;  Taooma 
r.  Krech,  15  Wash.  296,  34  L.  R.  A.  68,  46 
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Pac.  226;  State  ▼.  Oranneman,  132  Mo.  320, 
33  S.  W.  784. 

Mr.  W.  B.  Donslas  argued  the  cause 
and,  with  Mr.  C.  W.  Somerby,  filed  a  brief 
for  defendant  in  error: 

The  legislature  is  the  sole  judge  of  the  pol- 
icy and  expediency  of  the  laws  and  of  the 
classes  selected  as  subject  to,  or  exempted 
from,  their  operation. 

State  Y.  Wellott,  54  Mo.  App.  310;  State 
f.  Ohmer,  34  Mo.  App.  116;  People  v.  Bav- 
nor, 149  N.  Y.  195,  31  L.  R.  A.  689,  43  N.  E. 
641 ;  Lindenmuller  ▼.  People,  33  Barb.  548 ; 
Quarles  v.  State  (Ark.)  14  L.  R.  A.  192  and 
note;  Judefind  v.  State,  78  Md.  510,  22  L.  R. 
A.  721,  28  AU.  405;  Bohl  ▼.  State,  3  Tex. 
App.  683;  Tiedeman,  Police  Powers,  184; 
Cooley,  Const.  Law,  6th  ed.  163,  164 ;  Parker 
▼.  State,  16  Lea,  476,  1  S.  W.  202;  Ea  parte 
Andrews,  18  Cal.  679 ;  Bosworth  t.  Suxmsey, 

10  Met.  363,  43  Am.  Dec.  441 ;  Com.  v.  Bar- 
rison,  11  Gray,  308;  UcPherson  y.  Chebanse, 
114  ni.  46,  55  Am.  Rep.  857,  28  N.  E.  464 ; 
Com.  T.  Byneman,  101  Mass.  30 ;  Bucher  t. 
Fitchhurg  B.  Co.  131  Mass.  166,  41  Am.  Rep. 
216;  Day  t.  Bighland  Street  R.  Co.  135 
Mass.  113,  44  Am.  Rep.  447;  Mueller  y. 
State,  76  Ind.  310,  40  Am.  Rep.  246 ;  Johns 
V.  Stote,  78  Ind.  332,  41  Am.  Rep.  577; 
Ploom  T.  Richards,  2  Ohio  St.  387;  Scales 
Y.  State,  47  Ark.  476,  58  Am.  Rep.  768,  1  S. 
W.  760;  Troewert  y.  Decker,  61  Wis.  46,  37 
Am.  Rep.  808,  8  N.  W.  26;  Frolickstein  y. 
MoUle,  40  Ala.  726;  State  y.  Baltimore  d 
0.  B.  Co.  24  W.  Va.  783,  49  Am.  Rep.  290; 
BMpley  t.  State,  61  Ark.  216,  32  S.  W.  489, 
33  S.  W.  107 ;  Swann  y.  Stoann,  21  Fed.  Rep. 
290;  State  v.  Ludwig,  21  Minn.  202;  Liber- 
man  v.  State,  26  Neb.  464,  42  N.  W.  419. 

The  exemption,  from  the  operation  of  the 
Sunday  laws,  of  such  persons  as  conscien- 
tiously observe  the  seventh  day  of  the  week 
as  the  Sabbath,  does  not  grant  immunities 
to  one  class  which,  upon  the  same  terms, 
shall  not  apply  to  all  and  is  c(»Btitutional 
and  valid. 

Johns  V.  State,  78  Ind.  332,  41  Am.  Rep. 
677;  TAherman  y.  State,  26  Neb.  464,  42  N. 
W.  419. 

The  validity  of  Sunday  laws  has  been  uni- 
formly recognized  by  this  court.  Such  laws 
are  a  legitimate  exercise  of  the  police  power 
of  the  state. 

Bennington  y.  Georgia,  163  IT.  S.  299,  41 
L.  ed.  166,  16  Sup.  Ct.  Rep.  1086;  Vnited 
States  V.  Poll,  163  U.  S.  671,  41  L.  ed.  803, 
16  Sup.  Ct.  Rep.  1192;  Stone  v.  United 
States,  167  U.  S.  196,  42  L.  ed.  133,  17  Sup. 
Ct.  Rep.  778 ;  United  States  v.  Gates,  148  U. 
S.  134,  37  L.  ed.  396,  13  Sup.  Ct.  Rep.  670; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  66, 
37  L.  ed.  76.  13  Sup.  Ct.  Rep.  217 ;  Ball  v. 
United  States,  140  U.  S.  131,  36  L.  ed.  383, 

11  Sup.  Ot  Rep.  761;  Street  v.  United 
States,  133  U.  S.  306,  33  L.  ed.  634,  10  Sup. 
Ct.  Rep.  309;  Gumhel  v.  Pitkin,  124  U.  8. 
146,  31  L.  ed.  378,  8  Sup.  Ct  Rep.  379 ;  Gibis 
d  8.  Mfg.  Co.  Y.  Brucker,  111  U.  S.  697,  28 
L.  ed.  634,  4  Sup.  Ct  Rep.  672 ;  Pence  v, 
Langdon,  99  U.  8.  678,  26  L.  ed.  420;  Pow- 
hatan 8.  B.  Co.  V.  Appomattoa  R.  Co.  24 
How.  247.  16  L.  ed.  682;  Philadelphia,  W.  d 
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B.  B.  Co.  r.  Philadelphia  d  B.  de  G.  Steam 
Towhoat  Co.  23  How.  208,  10  L.  ed.  433. 

Sunday  laws  forbidding  in  general  terms 
all  manner  of  work  or  labor  on  Simday,  ex- 
cept works  of  necessity  and  charity,  apply 
to  the  ordinary  trade  or  yocation  of  a  bar- 
ber ;  and  such  usual  trade  or  vocation  is  not 
a  work  of  necessity  or  charity  within  the 
meaning  of  the  statutory  exceptions. 

Btate  V.  Frederick,  46  Ark.  347,  55  Am. 
Kep.  666;  Com.  ▼.  Waldman,  140  Fa.  89,  11 
L.  R.  A.  663,  21  Atl.  248 ;  Com.  t.  Williams, 
1  Pearson  (Pa.)  61;  Phillips  y.  Innes,  4 
Clark  &  F.  234;  Com.  y.  Demtra,  143  Mass. 
28,  8  N.  E.  756 ;  People  em  rel.  Bobaeh  v. 
Kings  County  Sheriff,  13  Misc.  587,  36  N.  Y. 
Supp.  19;  People  t.  Bellet,  99  Mich.  161,  22 
L.  R.  A.  696,  67  N.  W.  1094.  See  also  15 
Central  Law  Journal,  146. 

The  statute  does  not  conflict  with  the  14th 
Amendment  to  the  United  States  Constitu- 
tion, since  this  amendment  does  not  prohibit 
legislation  which  is  limited  either  in  the  ob- 
ject to  which  it  is  directed,  or  in  the  terri- 
tory within  which  it  is  to  operate;  nor  can 
the  statute  be  said  to  be  class  legislation; 
nor  does  it  operate  to  deprive  plaintiff  in  er- 
ror of  property  without  due  process  of  law. 

Hayes  v.  Missouri,  120  U.  S.  09,  30  L.  ed. 
i578,  7  Sup.  Ct.  Rep.  350 ;  Missouri  v.  Leuiis, 
101  U.  S.  22,  26  L.  ed.  989 ;  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct. 
Rep.  357 ;  Missouri  P.  R.  Co.  v.  Maokey,  127 
TJ.  S.  205,  32  L.  ed.  107,8  Sup.  Ct.  Rep.  1161 ; 
Lavallee  v.  St.  Pa^tl,  M.  <£  M.  R.  Co.  40  Minn. 
249,  41  N.  W.  974;  Johnson  v.  St.  Paul  d  D. 
R.  Co.  43  Minn.  222,  8  L.  R.  A.  419.  45  N.  W. 
166;  Boston  Beer  Co.  v.  Mctssaohusetts,  07 
V.  S.  25,  24  L.  ed.  989;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  124.  32  L.  ed.  626,  9  Sup.  Ct. 
Rep.  231 ;  Tick  Wo  ▼.  Hopkins,  118  U.  S. 
370,  30  L.  ed.  226,  6  Sup.  Ct.  Rep.  1064 ;  Mis- 
souri P.  R.  Co.  V.  Humes,  116  U.  8.  612,  29 
L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Minneapolis 
d  8t.  L.  R.  Co.  V.  Beekwith,  129  U.  S.  26,  32 
L.  ed.  686,  0  Sup.  Ct  Rep.  207 ;  £toon  Hing 
V.  Crowley,  113  U.  S.  703,  28  L.  ed.  1146,  6 
Sup.  Ct.  Rep.  730;  Powell  t.  Pennsylvania, 
127  U.  S.  678.  32  L.  «d.  258,  8  Sup.  Ct.  Rep. 
092.  1257:  Mugler  t.  Kansas,  123  U.  S.  663, 
81  L.  ed.  211.  8  Sup.  Ct.  Rep.  273. 

1164]     *Mr.  Chief  Justice  FuUev  delivered  Uie 
opinion  of  the  court: 

Petit  was  tried  and  convicted  of  keeping 
open  a  barber  shop  on  Sunday,  for  the  pur- 
pose of  cutting  hair  and  shaving  beards,  con- 
trary to  I  6613  of  the  General  Statutes  of 
Minnesota  for  1894,  and  the  judgment  was 
afSrmed  by  the  supreme  court  of  Minnesota. 
74  Minn.  376.  77  N.  W.  226.  This  writ  of 
error  was  then  allowed. 

Section  6613  read  as  follows:  "All  labor 
on  Sunday  is  prohibited,  excepting  the 
works  of  necessity  or  charity.  In  works  of 
necessity  or  charity  is  included  whatever  is 
needftil  during  the  day  for  good  order, 
health,  or  contort  of  the  community:  Pro- 
vided, houiever.    That  keeping  open  a  bar- 

(16S]ber  shop  on  Sunday  'for  the  purpose  of  cut- 
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ting  hair  and  shaving  bMurds  shall  not  ba 
deemed  a  work  of  necessity  or  charity." 

We  have  uniformly  recognized  state  law* 
relating  to  the  observance  of  Sunday  as  en- 
acted in  the  Intimate  exercise  of  the  polios 
power  of  the  state.  The  subject  was  fully 
considered  in  Bennington  v.  Georgia,  163  U. 
S.  299.  41  L.  ed.  166,  16  Sup.  Ct.  Rep.  1086, 
and  it  is  unnecessary  to  go  over  the  ground 
again.  It  was  there  said :  "The  l^slature 
having,  as  will  not  be  disputed,  power  to 
enact  laws  to  promote  the  order  and  to  se- 
cure the  comfort,  happiness,  and  health  of 
the  people,  it  was  within  its  discretion  to 
fix  the  day  when  all  labor  within  the  limits 
of  the  state,  works  of  necessity  and  charity 
excepted,  should  cease."  And  these  observa- 
tions of  Mr.  Justice  Field,  then  a  member  of 
the  supreme  court  of  California,  in  Ea  parte 
Newman,  9  Cal.  502,  whose  opinion  was  ap- 
proved in  Ex  parte  Andrews,  18  Cal.  678,  in 
reference  to  a  statute  of  California  relating 
to  that  day,  were  quoted:  "Its  requirement 
is  a  cessation  from  labor.  In  its  enactment 
the  legislature  has  given  the  sanction  of  law 
to  a  rule  of  conduct  which  the  entire  civ- 
ilized world  recognizes  as  essential  to  the 
physical  and  moral  well-being  of  society. 
Upon  no  subject  is  there  such  a  concurrence 
01  opinion,  among  philosophers,  moralists, 
and  statesmen  of  all  nations,  as  on  the  ne- 
cessity of  periodical  cessations  from  labor. 
One  day  in  seven  is  the  rule,  founded  in  ex- 
perience, and  sustained  by  science.  .  .  , 
The  prohibition  of  secular  business  on  Sun- 
day IS  advocated  on  the  ground  that  by  it 
the  general  welfare  is  advanced,  labor  pro- 
tected, and  the  moral  and  physical  well-be- 
ing of  society  promoted."  Well-nigh  innu- 
merable decisions  of  the  state  court*  have 
sustained  the  validity  of  such  laws. 

But  it  is  contended  that  by  reason  of  the 
proviso  this  act  must  be  held  unconstitu- 
tional, because  thereby  restricted  in  its 
operation  on  the  particular  class  of  crafts- 
men to  which  Pent  belonged,  vas  contradis- 
tinguished from  other  classes  of  labor. 
The  proviso  was  added  in  1887  to  f  225  of 
the  Penal  Code  of  Minnesota  of  1886  (Laws 
Minn.  1887,  chap.  64). 

By  the  original  statute  all  labor  was  pro- 
hibited, excepting  the  works  of  necessity  or 
charity,  which  included  whatever  was  need* 
ful  during  the  day  for  the  good  order, 
health,  or  comfort  *of  the  community.  As 
the  supreme  court  said,  if  keeping  a  barberf^M] 
shop  opea  on  Sunday  for  the  purposes  of 
shaving  and  hair  cutting  was  not  a  work  of 
necessity  or  charity,  within  the  meaning  of 
the  statute  as  it  originally  read,  the  amend- 
moit  did  not  change  the  law.  And  it  would 
be  going  very  far  to  hold  that  because  out 
of  abundant  caution  the  le^slaturs  may 
have  sought  to  obviate  any  misconstruction 
as  to  what  should  be  considered  needful 
during  that  day  for  the  comfort  of  the  eoitt' 
munity,  as  respected  work  generally  so  de- 
sirable as  tonsorial  labor,  or  declaring  the 
meaning  of  the  statute  as  it  stood,  tnere- 
fore  the  law  was  transferred  to  the  category 
of  elaas  Iwislation.    The  legislature  had  the 
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right  to  define  it*  own  language,  and  tlie 
•Utute  thua  interpreted  could  not  reason- 
ably be  held  to  hare  made  any  disorimina- 
tion. 

The  oueetion  la  not  whether  the  bare  fact 
of  shaving  some  particular  individual  under 
exceptional  drcunutances  might  not  be  up- 
held, but  whether  the  public  exercise  of  the 
occupation  of  shaTing  and  hair  cutting 
cotild  be  justified  as  a  work  ot  necessity  or 
charity. 

In  PItiUip*  T.  Iftnet,  4  Qark  A  F.  234,  the 
House  of  Lords  held  that  shaving  on  Sun- 
day was  not  a  work  of  necessity  or  mercy 
or  charity.  The  act,  29  Car.  II.,  chap.  7, 
prohibited  work  on  the  Lord's  Day,  "works 
of  necessity  and  charity  only  excepted;" 
and  by  the  Scotch  statute  of  1679,  chap.  70, 
it  was  enacted,  among  other  things,  that 
"no  handy-latwuring  or  working  be  used  on 
the  Sunday;"  and  tne  some  pronibition  was 
enacted  by  the  statute  of  1690,  chap.  7, 
which  added  to  the  private  and  public  exer- 
cise of  worship  "the  duties  of  necessity  or 
mer«y."  The  case  came  to  the  House  of 
Lords  from  the  court  of  session,  and  Lord 
Chancellor  Cottenham  said:  "This  work  is 
not  a  work  of  necessity,  nor  is  it  a  work  of 
mercy;  it  is  one  of  mere  convmience;  and 
if  your  Lordships  were  to  act  upon  this  case 
as  a  precedent  for  other  cases,  founded  upon 
no  more  than  convenience,  your  Lordships 
would,  I  apprehend,  be  laying  down  a  rule 
by  which  the  law  of  Scotland  prohibiting 

gersons  from  carrying  on  their  ordinary 
usiness  on  Sundays  would  be  repealed  or 
rendered  useless." 

Lord  Wynford    concurred,    saying:     "It 

{107]waB  not  necessary  that  'people  should  be 

shaved  on  Sunday  in  a  public  shop;  it  was 

not  an  act  of  mercy,  it  was  clearly  on  act  of 

handicraft." 

Lord  Brougham  wm  of  the  same  opinion, 
and  observed  that  "he  whose  object  waa  gain 
did  not  come  within  the  exception." 

In  Com.  V.  Waldman,  140  Pa.  89,  98,  11 
L.  K.  A.  563,  564,  21  Atl.  248,  the  supreme 
court  of  Pennsylvania  said:  "We  are  now 
asked  to  say  that  shaving  is  a  work  of 
'necessity,'  and  therefore  within  the  excep- 
tions of  the  act  of  1794.  It  is,  perhaps,  as 
much  a  necessity  as  washing  the  face,  tak- 
ing a  bath,  or  performing  any  other  act  of 
personal  cleanliness.  A  man  may  shave 
himself,  or  have  his  servant  or  valet  shave 
him,  on  the  Lord's  Day,  without  a  violation 
of  the  act  of  1794.  But  the  keeping  open 
of  his  place  of  business  on  that  day  by  a 
barber,  and  the  following  his  worldly  em- 
ployment of  shaving  his  customers,  is  quite 
another  matter;  and,  while  we  concede  that 
it  may  be  a  great  convenience  to  many  per- 
sons, we  are  not  prepared  to  say,  as  a  ques- 
tion of  law,  that  it  is  a  work  of  necessity 
within  the  meaning  of  the  act  of  1794." 

In  State  v.  Frederick,  45  Ark.  347,  the 
court  ruled  that:  "The  courts  will  take  ju- 
dicial notice  that  the  shaving  of  his  custom- 
ers by  a  barber  is  a  worldly  labor,  or  work 
done  by  him  in  the  course  of  his  ordinary 
177  V.  8. 


calling,  and  not  within  the  exoeptiona  of  the 
statute." 

On  the  other  hand,  the  supreme  judicial 
court  of  Massachusetts  held  in  Stone  v. 
Oravea,  145  Mass.  363,  13  K.  E.  900,  that  it 
could  not  be  ruled,  as  matter  of  law,  that  the 
work  of  shaving  an  aged  and  infirm  person 
in  his  own  house  on  the  Lord's  Day  was  not 
a  work  of  neoeasity. 

And  in  Ungerieht  v.  State,  119  Ind.  379, 
21  N.  E.  1082,  it  was  held  by  the  supreme 
court  of  Indiana  that  it  must  be  left  to  the 
jury,  as  a  question  of  fact,  to  determine,  un- 
der proper  instructions  from  the  court,  what 
particular  labor,  under  the  circumstances, 
would  constitute  a  work  of  necessity. 

We  think  that  the  keeping  open  by  barbers 
of  their  shops  on  Sunday   for    the  general    ■ 
pursuit   of  their   ordinary  calling   waa,  as 
matter  of  law,  not  within  the  exceptions  of 
the  statute  as  it  read  before  the  amendment. 

But  even  if  the  question  whether  keeping 
open  a  barber  shop  *on  Simday  for  cutting[108] 
hair  and  shaving  beards,  under  some  circum- 
stances, was  a  work  of  necessity  or  charity, 
waa  a  question  of  fact  under  the  original 
act,  which  was  foreclosed  as  such  by  the 
amendment,  the  result  is  the  same. 

Assuming  that  the  proviso  did  have  this 
effect,  the  supreme  court  was  of  opinion  that 
the  classification  was  not  purely  arbitrary. 
The  court  pointed  out  that  the  law  did  not 
forbid  a  man  shaving  himself  or  getting 
someone  else  to  shave  him,  but  the  keeping 
open  a  barber  shop  for  that  purpose  on  Sun- 
day; that  the  object  mainly  was  to  protect 
the  employees  by  insuring  them  a  day  of 
rest;  and  said:  "Courts  will  take  judicial 
notice  of  the  fact  that,  in  view  of  tiie  cus- 
tom to  keep  barber  shops  open  in  the  even- 
ing as  well  as  in  the  day,  the  employees  in 
them  work  more,  and  during  later,  hours 
than  those  engaged  in  most  other  occupa- 
tions, and  that  tUs  is  especially  true  on  Sat- 
urday afternoons  and  evenings;  also  that, 
owing  to  the  habit  of  so  many  men  to  post- 
pone getting  shaved  until  Sunday,  if  sudi 
shops  were  to  be  permitted  to  be  kept  open 
on  Simday,  the  employees  would  ordinarily 
be  deprived  of  rest  during  half  of  that  day. 

In  view  of  all  these  facts  we  cannot  say 
that  the  legislature  has  exceeded  -the  limits 
of  its  legislative  police  power  in  declaring 
that,  as  a  matter  of  law,  keeping  barber 
shops  open  on  Sunday  is  not  a  work  of 
necessity  or  charity,  while  as  to  all  other 
kinds  of  labor  they  have  left  that  question 
to  be  determined  as  one  of  fact." 

We  recognize  the  force  of  the  distinctions 
suggested  and  perceive  no  adequate  ground 
for  interfering  with  the  wide  discretion  con- 
fessedly necessarily  exercised  by  the  states 
in  these  matters,  by  holding  that  the  classifi- 
cation was  so  palpably  arbitrary  as  to  bring 
the  law  into  conflict  with  the  Federal  Con- 
stitution. Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  667,  43  L.  ed.  662,  19  Sup.  Ct.  Rep.  281. 

Judgment  affirmed, 
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IieOJ'CRYSTAL  SPRINGS   LAND   &   WATER 
COMPANY  and  S.  G.  Murphy,  AppU., 

V. 

CITY  OF  LOS  ANGELES. 

(See  S.  C.  Reporter' a  ed.  169.) 

Federal  question— righU  based  on  Meaioan 
grant. 

A  sott  to  establlfh  water  rlghti  connected  wltb 
lands  Included  In  a  grant  from  the  Mexican 
KOTemment,  which  rlghti  are  claimed  to  be 
within  the  protection  of  the  treaty  with  Mex- 
ico, U  held  to  involTe  no  Federal  qneatlon  for 
the  purpose  of  giving  Jarlsdlctlon  to  the  Fed- 
etal  coarts. 

[No.  41.] 

Submitted  Uaroh  IS,  1900.    Decided  April 
9,  1900. 

APPEAL  from  «  decree  of  the  Circuit 
Court  of  the  United  States  for  the 
Southern  District  of  California  dismissing  a 
bill  for  want  of  jurisdiction.     Affirmed. 

See  same  case  below,  82  Fed.  Rep.  114. 

Messrs.  Stephen  M.  WMte  and  John 
Oarli«»  submitted  the  cause  for  appUants. 

Ur.  8.  O.  Honchton  submitted  the  cause 
for  appellee.  Messrs.  Walter  F.  Baas  and 
Lee  i  Scott  were  with  him  on  the  brief. 

Per  CnrljuDat  Bill  to  quiet  title  to  cer- 
tain waters,  water  rights,  and  works  eon- 
nected  therewith.  Bill  dismissed  for  want 
of  jurisdiction,  and  question  of  jurisdiction 
certified.  Reported  below,  82  Fed.  Rep.  114, 
76  Fed.  Rep.  148. 

Decree  affirmed  on  authority  of  (1)  PAi(- 
Itps  T.  Uound  City  Land  <£  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct.  Rep.  667; 
Calif omia  Powder  Works  v.  Davis,  151  U.  S. 
389,  396,  38  L.  ed.  206,  208,  14  Sup.  Ct.  Rep. 
360;  New  Orleans  v.  DeArmas,  0  Pet.  224,  9 
L.  ed.  109 ;  Borgmeyer  v.  Idler,  159  U.  S.  408, 
40  L.  ed.  199,  16  Sup.  Ct.  Rep.  34;  Muse  v. 
Arlington  Hotel  Co.  168  U.  S.  430,  42  L.  ed. 
631,  18  Sup.  Ct.  Rep.  109;  (2)  Robinson  v. 
Anderson,  121  U.  S.  522,  30  L.  ed.  1021,  7 
Sup.  Ct.  Rep.  1011 ;  Florida  C.  A  P.  R.  Go.  v. 
Bell,  176  U.  S.  330,  ante,  486,  20  Sup.  Ct 
Rep.  402;  Little  York  Gold-Washing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199,  24  L.  ed. 
666;  Tennessee  v.  VnUm  A  P.  Bank,  152  IT. 
S.  464,  38  L.  ed.  511,  14  Sup.  Ct.  Rep.  654; 
Veto  Orleans  t.  Benjamin,  153  U.  S.  411,  424, 
38  L.  ed.  764,  769,  14  Sup.  Ct.  Rep.  905. 


riTOl'ELLEN  J.  O.  PHINNEY,  Gerald  C.  Tobey, 
Horace  P.  Tobey,  et  al.,  Plffs.  in  Brr., 

V. 

TRUSTEES   OF   THE   SHEPPARD   AND 
ENOCH  PRATT  HOSPITAL. 

(See  S.  C.  Reiwrter's  ed.  170.) 

Writ  of  error  to  state  court — right  to  raise 
Federal  question. 

A  stranger  to  a  contract  cannot  raise  the  qaes- 


NoTB. — il<  to  juriidicHon  of  case*  involving 
Federal  guettiont — see  notes  to  Montana  Ore- 
Purchasing  Co.  V.  Boston  &  M.  Consol.  Copper 
*  Silver  Uin.  Co.  86  C.  C.  A.  7  and  Bailer  t. 
Hoaher,  11  C.  C.  A.  308. 
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tion  of  Its  Impairment  for  the  purpose  of 
creating  a  Federal  question  to  give  jurisdic- 
tion on  writ  of  error  from  the  Supreme  Court 
of  the  Onlted  States  to  a  sute  ooort. 

[No.  392.] 

Submitted  March  19,  1900.    Decided  April 
9.  1900. 

T  N  ERROR  to  the  Court  of  Appeals  for  the 
JL  State  of  Maryland  to  review  decrees  of 
affirmance  sustaining  a  statute  nhnngiTig  the 
name  of  a  corporation,  which  is  imeged  to 
be  in  impairment  of  the  obligation  of  a  con* 
tract.    Dismissed. 

See  same  case  below,  88  Md.  033,  42  AtL 
68. 

Mr.  E.  J.  D.  OroM  submitted  the  cause 
for  plaintiff  in  error.  Mr.  Abner  MoKinlejf 
was  with  him  on  the  brief. 

Mr.  WUllMn  Plnkney  Whjrte  sub- 
mitted the  cause  for  defendant  in  error. 
Messrs.  Oeorge  R.  WilUs  and  Francis  T. 
Homer  were  with  him  on  the  brief. 

Per  Curiam  t  Cause  reported  in  state 
court,  88  Md.  633,  42  Atl.  58.  Writ  of  error 
dismissed  on  the  authority  of  WiUiams  ▼. 
Eggleston,  170  U.  S.  304,  309,  42  L.  ed.  1047, 
1049,  18  Sup.  Ct.  Rep.  617;  Bamblin  ▼. 
Western  Land  Co.  147  U.  S.  631,  37  L.  ed. 
267,  13  Sup.  Ct.  Rep.  353 ;  Wilson  v.  Iforth 
Carolina,  169  U.  S.  686,  606,  42  L.  ed.  865, 
871,  18  Sup.  Ct.  R^.  435. 


AUGUST  J.  HENKEL,  Plff.inBrr., 

V. 

CITY  OF  CINCINNATI. 

(Bee  S.  C.  Reporter's  ed.  170,  171.) 

Writ  of  error  to  state  court— certificate  of 
chief  justice. 

The  certificate  of  the  chief  Justice  of  the  su- 
preme court  of  a  state,  stating  that  a  qoee- 
tlon  as  to  a  Tlolatlon  of  the  Federal  Constitu- 
tion was  submitted  to  tbe  court  and  decided, 
cannot  confer  Jurisdiction  upon  tbe  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  tbe  state  court. 

[No.  206.] 

Argued  March  tO,  tl,  1900.    Decided  April 
9.  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  af- 
firming a  decision  dismissing  a  bfll  for  in- 
junction to  restrain  collection  of  a  special 
assessment.    Dismissed. 

See  same  case  below,  68  Ohio  St.  726,  61 
N.  E.  1098. 

Mr.  Ik  Benton  Tnsalag  argued  the 
cause,  and  Messrs.  Donaldson  <£  Tussing  and 
DoUe  <£  Dolle  filed  a  brief  for  plaintiff  in  er- 
ror. 

Messrs.  Wade  H.  Ellis  and  Ellla  O. 
Xlnhead  argued  the  cause  and  filed  a  brief 
for  defendant  in  error. 

*Per  Cnrlami    Bill  for  injunction  to  re-[]7f  ] 
strain  collection  of  a  special  assessment  filed 
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in  court  of  common  pleas,  Hamilton  county, 
Ohio,  and  on  hearing  dismissed.  Carried  by 
appeal  to  circuit  cwat  of  Hamilton  county, 
heard  there,  and  again  dismissed.  Appealed 
to  supreme  court  of  Ohio,  and  the  judgment 
of  the  circuit  court  afiBrmed  June  14,  1898, 
it  being  ordered  "that  a  special  mandate  be 
•ent  to  the  circviit  court  of  Hamilton  county 
to  carry  this  judgment  into  execution." 
June  21,  "mandate   issued,"  and  "original 

?aperB  sent  to  clerk."  Opinion,  58  Ohio  St. 
20,  51  N.  E.  1098;  "Judgment  affirmed  on 
authority  of  Cleveland  v.  Wick,  18  Ohio  St, 
804." 

January  6,  1899,  the  chief  justice  of  the 
supreme  court  of  Ohio  made  and  signed  a  cer- 
tilicate  that  tiie  question  whether  the  assess- 
ment was  in  violation  of  the  Fourteenth 
Amendment  was  submitted  to  the  court,  and 
that  the  court  decided  that  it  was  not. 

'riie  record  does  not  show  that  any  Federal 
question  was  raised  prior  to  judgment,  but  it 
appears  in  the  petition  for  writ  of  error 
from  this  court,  and  accompanying  assign- 
ment of  errors.  The  certificate  of  the  chief 
justice  could  not  confer  jurisdiction.  Par- 
melee  T.  Laierence,  11  Wall.  36,  20  L.  ed.  48; 
Powell  V.  Brunstniok  County,  150  U.  S.  433, 
439,  37  li.  ed.  1134,  1138,  14  Sup.  Ct.  Rep. 
166;  Dibble  T.  BcUingluim  Bay  Land  Co.  163 
V.  8.  63,  69,  41  L.  ed.  72,  74,  16  Sup.  Ct. 
Rep.  939. 

The  writ  of  error  is  dismissed  on  the  au- 
thority of  Bayirard  v.  Denny,  158  U.  S.  180, 
183,  .39  L.  ed.  941.  942,  15  Sup.  Ct.  Rep.  777; 
Anahro  v.  United  States,  169  U.  S.  695,  40  L. 
ed.  310,  16  Sup.  Ct.  Rep.  187;  Oxley  Stave 
Co.  V.  Butler  County,  166  XJ.  S.  648,  41  L.  ed. 
1149,  17  Sup.  Ct.  Rep.  709;  Miller  ▼.  Corn- 
wall R.  Co.  168  U.  8.  131,  42  L.  ed.  409,  18 
Sup.  Ct.  Rep.  34 ;  Keokuk  &  B.  Bridqe  Co.  v. 
Illinois,  176  U.  S.  626,  ante,  299,  20  Sup.  Ct 
Rep.  206, 


(17«]»CAMDEK     ft     SUBURBAN     RAILWAY 
COMPANY,  Plif.  in  Err., 

V. 

DAVID  8.  STETSON. 

(See  8.  C.  Reporter's  ed.  172-177.) 

Federal  eourts — power  to  order  gurgioal  ea- 
amination  of  party. 

The  power  of  a  eirenit  eonrt  of  the  United 
States  to  order  a  sargleal  examination  of  the 

plalntlfF  Id  an  action  for  damaerea  for  a  per- 
sonal  tnjnry,  In  accordance  with  the  proTl- 


NoTE. — At  to  right  to  i>hv>ical  eccamtnatton 
before  trial — see  McQulgau  v.  Delaware,  L.  k 
\\.  R.  Co.    (N.  Y.)   14  L.  E.  A.  466,  and  note. 

At  to  ewatnination  of  party  before  trtal— see 
note  to  O'Connell-T.  Reed,  6  C.  C.  A.  602. 

At  to  ttate  lau>»  at  rulet  of  decition  in  Fed- 
eral courtt — see  notes  to  Qrtflln  r.  Overman 
Wheel  Co.  9  C.  C.  A.  548 ;  WUson  T.  Perrln,  11 
C.  C.  A.  71,  and  Hill  T.  HIte,  29  C.  0.  A.  668. 

.it  to  pleading*,  practice,  and  procedure  to 
conform  "at  near  at  maiy  be" — see  note  to  Jte 
Secretarj  of  the  Treanirr  (C.  C.  8.  D.  N.  T.) 
11  L.  R.  A.  276. 
177  U.  8. 


■Ions  of  a  statute  of  the  state  In  which  the 
court  Is  sitting,  there  being  no  law  of  Con- 
gress In  conflict  therewith,  la  conferred  by  U. 
8.  Rev.  Stat.  {  721,  providing  that  the  laws 
of  the  states  shall  be  rules  of  decision  In 
trials  at  common  law  In  courts  ot  the  United 
States,  In  cases  In  which  they  apply. 

[No.  174.] 

Argued  March  6,  1900.    Decided  April  9, 
1900. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  presenting  questions  as  to  the 
right  of  a  Federal  court  to  order  a  physical 
examination  of  plaintiil.  Answered  in  the 
affirmative. 

Statement  by  Mr.  Justice  Peokliaint 

This  case  comes  here  upon  a.  certificate 
from  the  circuit  court  of  appeals  for  the 
third  circuit,  under  the  act  of  1891,  chapter 
517,  section  6  (26  SUt.  at  L.  826).  The 
action  was  brought  in  the  circuit  court  of 
the  United  States  for  the  district  of  New 
Jersey  by  the  plalntifT  against  the  railway 
company,  to  recover  damages  for  an  alleged 
injury  to  his  person  caused  by  the  neglect  of 
the  defendant  while  the  plaintiff  was  a  pas- 
senger on  one  of  defendant's  cars.  At  thd 
time  that  he  brought  suit  plaintiff  was  a 
citizen  of  the  state  of  Pennsylvania,  the 
railway  company  being  a  corporation  of  the 
state  of  New  Jersey.  The  alleged  neglect 
and  injury  occurred  on  the  13th  day  of  July, 
1806,  in  the  city  of  Camden,  in  the  state  of 
New  Jersey,  and  at  that  time  the  plaintiff 
was  a  citizen  of  that  state. 

On  the  12th  of  May,  1896,  the  legislature 
of  New  Jersey  passed  and  the  governor  ap- 
proved an  act  which  reads  as  follows: 

"1.  On  or  before  the  trial  of  any  action 
brought  to  recover  damages  for  injury  to  the 
person,  the  court  before  whom  such  action  it 
pending  may,  from  time  to  time,  on  applica- 
tion of  any  party  therein,  order  and  direct 
an  examination  of  the  person  injured,  as  to 
the  injury  complained  of,  by  a  competent 
physician  or  physicians,  surgeon  or  surgeons, 
in  order  to  qualify  the  person  or  persons 
msJcing  such  examination,  to  testify  in  the 
said  cause  'as  to  the  nature,  extent,  and  prob-[173] 
able  duration  of  the  injury  complained  of; 
and  the  court  may  in  such  order  direct  and 
determine  the  time  and  place  of  such  exami- 
nation; provided,  this  act  shall  not  be  con- 
strued to  prevent  any  other  person  or  phy- 
sician from  being  called  and  examined  as  a 
witness  as  heretofore." 

When  the  case  was  called  for  trial  on 
March  31,  1808,  and  after  a  jury  had  been 
impaneled,  but  before  the  case  was  opened 
to  the  jury,  the  defendant's  counsel  asked  in 
open  court  that  the  plaintiff  should  submit 
himself  to  examination  by  a  competent  sur- 
geon. The  plaintiff  would  not  consent,  and 
the  court  held  that  it  had  no  power  to  order 
the  plaintiff  to  subject  himself  to  examina- 
tion by  physicians  against  his  will,  and  it 
therefore  refused  to  make  the  order  asked 
for  by  coimsel  for  the  defendant,  who  was 
thereupon  allowed  an  exception  to  the  rul- 

7«1 


Digitized  by 


Google 


178-176 


SUTBEMK  COUBT  OT  THK  VmXKD  SlAXKS. 


Oct.  Twam, 


tag.  The  trial  proceeded  uid  resulted  in  a 
Terdict  and  Jodgment  for  the  plaintiff.  The 
defendant  brought  the  case  by  writ  of  error 
before  the  circuit  court  of  appeals,  and  that 
court,  desiring  the  instruction  of  this  court 
upon  the  matter,  made  the  foregoing  state- 
ment and  ordered  the  following  questions  to 
be  certified  here: 

"1.  Is  the  above-recited  statute  of  the  state 
of  New  Jersey,  the  act  of  May  12,  1800,  ap- 
plicable to  an  action  to  recover  damages  for 
injury  to  the  person  brought  and  tried  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  New  Jersey? 

"2.  Is  said  statute  applicable  to  an  action 
to  recover  damages  for  injury  to  the  person 
brought  and  tried  in  the  circuit  court  of  the 
United  States  for  the  district  of  New  Jersey, 
where  the  injury  occurred  in  the  state  of 
New  Jersey>  ^nd  both  the  plaintifT  and  the 
defendant  at  the  time  of  the  injury  were  cit- 
izens of  that  state? 

"3.  Had  the  circuit  court  the  legal  right 
or  power  to  order  a  surgical  examination  of 
theplaintiT?" 

Uetirt.  E.  A.  Arautrons  and  S.  J. 
Fancoast  argued  the  cause  and  filed  briefs 
for  plaintiff  in  error. 

JIfr.  Howard  Carrow  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[tjr4]  *Mr.  Justice  FeeUiam,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

An  answer  to  the  third  question,  "Had  the 
circuit  court  the  legal  right  or  power  to  or- 
der a  siirgieal  examination  of  the  plaintiff  t" 
— ^will  be  all  that  is  necessary  for  the  action 
of  the  court  below. 

It  is  settled  in  this  court  that  no  power  to 
make  such  an  order  exists  at  common  law; 
in  other  words,  the  court  has  no  inherent 
power  to  make  it.  Union  P.  R.  Oo.  t.  Bota- 
ford,  141  U.  S.  260,  ^6  L.  ed.  734,  11  Sup. 
Ct.  Rep.  1000.  In  that  case  there  was  no 
statute  of  the  state  in  which  the  United 
States  court  was  held  which  authorized  the 
order.  There  is  no  intimation  in  the  opin- 
ion that  a  statute  of  a  state  directly  author- 
izing such  examination  would  be  a  violation 
of  ute  Federal  Constitution,  or  invalid  for 
any  other  reason. 

In  this  case  we  have  such  a  statute,  and 
by  section  721  of  the  Revised  Statutes  of  the 
United  States  it  is  provided  that  "the  lavrs 
of  the  several  states,  except  where  the  Con- 
stitution, treaties,  or  statutes  of  the  United 
States  otiiorwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at 
common  law  in  courts  of  the  United  States, 


state  apply  in 
States 


in  cases  in  which  they  apply." 

Does  not  this  statute  of  {he 
trials  at  common  law  in  the  United 
courts  sitting  in  the  state  where  the  statute 
exists? 

The  case  before  us  is  a  common-law  ac- 
tion ;  it  is  one  to  recover  damages  for  a  tort, 
which  is  an  action  of  that  nature.  It  was 
being  tried  in  the  state  which  enacted  the 
statute,  and  the  court  was  asked  to  applv 


snch  statate  to  the  trial  of  an  aetkm  at  eoos- 
mon  law. 

Neither  the  Constitution,  treaties,  nor 
statutes  of  the  United  States  otherwise  re- 
quire or  provide.  Hie  statate  oonoems  tlia 
evidence  which  may  be  given  on  a  trial  ia 
New  Jersey,  and  it  does  not  conflict  with  any 
statate  of  the  United  States  upon  that  sub- 
ject. It  is  not  a  question  of  a  general  na- 
ture, like  the  law  merchant,  but  simply  one 
concerning  evidence  based  upon  a  lo(»i  stat- 
ute applicable  to  actions  brought  within  the 
state  to  recover  damages  for  injury  to  the 
person.  The  statute  comes  'within  the  prin-[i75] 
ciple  of  the  decisions  of  this  court  holding  a 
law  of  the  state  of  such  a  nature  binding  up- 
on Federal  courts  sitting  within  the  state. 
Stoift  V.  Tyson,  16  Pet.  f,  18,  10  L.  ed.  865, 
871;  Jfiehol*  v.  Levy,  B  Wall.  433,  18  L.  ed. 
596;  Watson  v.  Tarpley,  18  How.  517,  620, 
15  L.  ed.  500,  611;  Em  parte  Fisk,  113  U.  S. 
713,  28  L.  ed.  III7,  6  Sup.  Ct.  Rep.  724. 

It  was  held  in  United  States  v.  Reid,  12 
How.  301,  13  L.  ed.  1023,  that  the  provision 
of  the  law  of  Congress  did  not  extend  to 
criminal  offenses  against  the  United  States, 
for  that  would  be  to  give  to  the  states  the 
power  of  prescribing  tne  rules  of  evidence  in 
trials  for  offenses  against  the  United  States. 
It  was  said,  however,  that  the  section  was  in- 
tended to  confer  upon  the  courts  of  the 
United  States  the  jurisdiction  necessary  to 
enable  them  to  administer  the  laws  of  the 
states. 

We  are  not  aware  of  any  reason  why  this 
law  of  the  state  does  not  apply  to  courta 
of  the  United  States  under  the  section  of  the 
Revised  Statutes  above  quoted.  There  is  no 
claim  made  that  the  statute  violates  the  Fed- 
eral Constitution,  and  we  are  of  opinion  that 
such  a  claim  would  have  no  foundation,  if 
made. 

Counsel  for  plaintiff  refers  in  his  argu- 
ment to  the  opinion  in  the  Botsford  Case, 
where  it  is  stated  (at  page  266,  35  L.  ed. 
739,  II  Sup.  Ct  Rep.  1002),  that  the  ques- 
tion is  one  which  is  not  governed  by  the  law 
or  practice  of  the  state  in  which  the  trial  is 
had,  but  that  it  depends  upon  the  power  of 
the  national  courts  under  the  Constitution 
and  laws  of  the  United  States,  and  he  argues 
therefrom  that  the  state  statute  is  imma- 
terial, and  can  furnish  no  foundation  for  the 
exercise  of  the  power  by  the  Federal  court. 
We  do  not  dispute  that  if  there  were  no  law 
of  the  United  States  which,  in  oonnectloB 
with  the  state  law,  could  be  referred  to  as  in 
effect  providing  for  the  exercise  of  the  power, 
the  oouit  oould  not  grant  the  order  under 
the  decision  in  the  case  of  Botsford.  But  we 
say  there  is  a  law  of  the  United  States  which 
does  apply  the  laws  of  the  state  where  the 
United  States  court  sits ;  and  where  tiie  state 
has  a  law  which  provides  for  the  making 
of  an  order  for  the  examination  of  the  per- 
son of  a  plaintiff  in  a  case  like  this,  the  law 
of  the  United  States  applies  that  law  to 
cases  of  such  a  nature  on  trial  in  Federal 
courts  sitting  in  that  state.  In  the  Bots- 
ford Case  there  was  no  state  law,  and  conse- 
quently no  foundation  for  the  application  of 
the  law  of  the  United  States. 
*In  Em  parte  Fisk,  113  U.  S.  713,  28  L.  ed.riTe] 
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1117,  6  Sup.  Ci.  Rep.  724,  th«  sUtnte  of  tlie 
state  of  New  York,  in  relation  to  the  ezami' 
nation  of  parties  before  trial,  was  held  to  be 
in  conflict  with  the  act  of  Congress  proyid- 
ing  for  the  examination  of  witnesses  in  oourti 
of  the  United  States,  and  was  therefore  in- 
applicable in  those  courts;  but  the  statute  in 
this  case  is  not  in  conflict  with  any  statute 
of  the  United  States.  It  does  not  conflict 
with  $  801  of  the  Revised  Statutes,  provid- 
ing for  the  oral  examination  of  witnesses 
in  open  court.  On  the  contrary,  whatever 
information  may  be  obtained  by  the  surgeon 
who  examines  the  plaintiff  under  the  statute 
in  question  can  be  availed  of  only  by  the  de- 
fendant's producing  the  witness  and  examin- 
ing him  in  open  court,  or  by  deposition,  if  he 
oome  within  the  exception  mentioned  in  | 
8G3  and  the  following  sections. 

The  validity  of  this  statute  has  been  af- 
firmed by  the  supreme  court  of  New  Jersey 
in  McOooem  v.  Hope,  42  Atl.  830,  to  appear 
in  03  N.  J.  Ik  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Depue,  and  the 
court  held  that  the  act  was  within  the  powtir 
of  the  legislature,  and  was  not  an  infringe- 
ment upon  the  constitutional  rights  of  the 
party. 

The  validiij>-  of  a  statute  of  this  nature  has 
also  been  upheld  in  Lyon  v.  Manhattan  R. 
Co.  142  N.  Y.  298,  25  L.  R.  A.  402,  37  N.  E. 
113,  although  the  particular  form  of  that 
statute  woiud  probably  be  r^^rded  as  con- 
flicting with  the  law  of  Congress  in  relation 
to  the  examination  of  a  party  as  a  witness 
before  trial,  and  hence  might  not  be  enforced 
in  courts  of  the  United  Stotes  sitting  within 
the  state  of  New  York,  but  the  validly  of  a 
statute  providing  for  the  examination  of  the 
person  of  a  plaintiff  in  an  action  to  recover 
for  injuries  is  upheld  and  declared  not  to  be 
in  violation  of  uie  constitutional  rights  of 
the  party. 

The  citizenship  of  the  plaintiff  at  the  time 
of  the  injury  is  not  material  so  long  as  the 
court  below  has  jurisdiction  of  the  case  and 
the  parties  at  the  time  of  the  commencement 
of  the  action. 

In  those  states  in  which  it  has  been  hdd 
that  the  court  has  inherent  power  to  order 
the  examination  of  a  plaintiff  in  this  class 
of  action  without  the  aid  of  a  statute,  all 
has  been  said  thaU  could  be  urged  in  favor  of 
such  power  on  grounds  connected  with  pub- 
lic policy  and  the  due  and  proper  adminis- 
[17T]tration  of  •justice  by  the  courts.  This  court 
has  taken  another  view  of  the  subject,  in  the 
decision  of  Botaford's  Case,  above  cited.  But 
by  reason  of  the  statute  of  New  Jersey,  in 
which  state  this  action  was  brought,  there 
being  no  law  of  Congress  in  conflict  there- 
with, we  hold  that  the  courts  of  the  United 
States  therein  sitting  have  the  power,  under 
the  statute  and  by  virtue  of  S  721  of  the  Re- 
vised Statutes  of  the  United  States,  to  order 
the  examination  of  the  person  of  the  plain- 
tiff, and  we  therefore  answer  the  third  ques- 
tion of  the  court  below  in  the  affirmative 
and  it  will  be  so  certified. 

Mr.  .Iiistice  Harlan  dissented. 
177TT.  S. 


OUYBR  0.  FORSYTH,  Administrator  ot 
the  Estate  of  Jacob  Forsyth,  Deceased, 
Plff.  <M  Ar^ 

V. 

HENRY  F.  T.  VEHMEYER. 

(See  8.  C.  Reporter's  ed.  177-182.) 

federal  question — allegation  and  proof  of 
fraud— effect  of  banhrupto]/  discharge  o» 
debt' created  by  fraud, 

1.  The  decision  by  a  state  court  that  an  alle- 
gation of  false  and  trandQient  representations 
Implies  a  knowledge  of  their  falsity,  and  that, 
If  an  express  allegation  of  the  toienter  were 
necessary,  the  omission  would  be  cured  by  the 
verdict,  does  not  Involve  any  Federal  question 
for  review  by  the  Supreme  Court  ot  the 
United  Slates. 

2.  Obtaining  advances  of  money  by  false  and 
fraudulent  representations  that  the  borrower 
has  a  certain  quantity  of  wood  cnt,  plied, 
and  ready  for  shipment,  and  a  sale  of  which 
has  already  been  contracted  at  a  certain 
price,  creates  a  debt  by  means  of  fraud  involv- 
ing moral  turpitude  and  Intentional  wrong, 
that  Is  exempt  from  the  effect  of  a  discharge 
In  bankroptcy  under  the  bankrupt  act  of  1867. 

[No.  180.] 

Buhmitted  Uaroh  13,  1900.    Decided  April 
9, 1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment  af- 
firming a  decision  to  the  effect  that  a  certain 
debt  was  exempt  from  a  discharge  in  bank- 
ruptcy.    Affirmed. 

See  same  case  below,  170  111.  369,  62  N.  B. 
66. 

The  facts  are  stated  in  the  opinion. 

Jfr.  Edward  Roby  submitted  the  cause 
for  plaintiff  in  error. 

Ur.  M.  W.  Boblnaon  submitted  the 
cause  for  defendant  in  error.  Ur.  John  8. 
Miller  was  with  him  on  the  brief. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 


*Mr.  Justice  PeefcKam  deliveredtheopin-[177.) 

ion  of  the  court: 

The  defendant  in  error  brought  this  ac- 
tion against  one  Jacob  Forsyth,  in  the  super- 
ior court  of  Cook  county,  in  the  state  of  *I11-[1T8] 
inois,  in  April  term,  1891,  upon  a  judgment 
in  his  favor  which  he  had  theretofore  reoov* 
ered  against  the  said  Jacob  Forsyth.  The 
defendant  has  died  since  the  commencement 
of  this  action,  and  the  plaintiff  in  error  ha* 
been  appointed  administrator  upon  his  es- 
tate. The  judgment  sued  upon  was  entered 
at  the  June  term  of  the  superior  court  of 
Cook  county,  in  the  state  of  Illinois,  held  in 
Chicago  in  1871,  and  the  judgment  record 


KoTB. — At  to  iurUdiotion  of  rederal  over 
itate  courts;  neoetsttti  of  Federal  question — see 
notes  to  Hambiin  v.  Western  Land  Co.  87  L.  ed. 
i;.  S.  267 ;  Klpley  v.  Illinois  00  rel.  Akin,  42  L. 
ed.  U.  S.  998. 

A I  to  what  it  a  federal  auettion:  when  con- 
ttdrred — see  note  to  Be  Buchanan,  89  L.  ad.  U. 
8.  884. 
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wati  destroyed  by  the  great  fire  in  that  city 
on  October  9,  1871. 

To  the  declaration  in  the  action  upon  this 
judgment  tlie  defendant  pleaded  (1)  nil 
debet;  (2)  nul  tiel  record j  (3)  a  discharge 
in  bankruptcy  (meaning  under  the  bankrupt 
act  of  1887). 

Plaintiff  replied  to  the  third  plea,  that  the 
debt  mentioned  in  the  judgment  was  created 
by  fraud,  and  therefore  was  not  discharged 
under  the  bankrupt  act. 

L'pon  the  trial  the  plaintiff,  in  order  to 
prove  the  original  judgment  and  its  charac- 
ter, called  as  a  witness  the  attorney  who  pro- 
cured it,  who  testiiied  that  the  declaration 
was  in  substance  as  follows:  The  plaintiff 
complains  of  the  defendant  in  an  action  in 
trespass  on  the  case,  for  tliat  on  the  10th 
day  of  August,  1868,  in  order  to  induce  the 
plaintiff  to  advance  to  the  defendant  a  large 
amount  of  money,  to  wit,  the  sum  of  $1,200, 
the  defendant  falsely  and  fraudulently  repre- 
sented unto  the  plaintiff  that  the  defendant 
had  a  large  amount  of  birch  cord  wood,  to  wit, 
the  amount  of  200  cords,  cut  and  piled  up 
near  the  Pittsburgh  &  Fort  Wayne  railroad 
in  the  county  of  Lake,  state  of  Indiana,  ready 
to  be  shipped  to  Chicago ;  that  one  Eldridge 
had  contracted  to  purchase  the  wood  at  $6 
per  cord  in  the  city  of  Chicago,  when  shipped, 
and  that  if  the  plaintiff  would  advance  to 
the  defendant  at  the  rate  of  $5  per  cord,  for 
the  200  cords  of  wood,  the  defendant  would 
immediately  ship  the  cordwood  to  the  city  of 
Chicago;  that  the  plaintiff,  relying  upon 
those  representations  as  being  true,  ad- 
vanced to  the  defendant  the  sum  of  $1,200; 
that  the  defendant  shipped  only  the  sum  of 
40  cords  of  wood  to  Eldndge,  upon  which  the 
plaintiff  received  the  sum  of  $6  per  cord; 
that  the  representations  of  the  defendant 
were  false  and  fraudulent;  that  he  did  not 
>lhave  and  never  did  have  in  the  county  of 
—•''^  'Lake  and  state  of  Indiana  200  cords  of  birch 
[179]*wood  piled  up  ready  for  shipment  tothecity 
of  Chicago  to  sell  to  Eldridee,  but  that  he 
only  had  in  the  conn^  of  Lake,  or  anywhere 
else,  the  sum  of  40  cords  of  birch  wood,  which 
was  shipped  by  the  defendant  to  Eldridge; 
that  the  plaintiff  was  damaged  to  the  extent 
of  the  amount  that  was  alleged  in  the  declar- 
ation, and  therefore  he  brings  this  action  for 
fraud  and  deceit  against  the  defendant. 

To  this  declaration  the  undisputed  evidence 
shows  that  the  defendant  pleaaed  not  guilty, 
and  there  was  no  other  issue  in  the  case. 
The  verdict  was  "that  the  jury  found  the  de- 
fendant guilty  and  assessed  the  plaintiff's 
damages  at  $iS33.35."  Judgment  was  duly 
enter^  upon  the  verdict,  and  it  is  this  judg- 
ment wliich  is  sued  upon  in  this  action. 

The  present  action  was  tried  before  the 
court,  and  upon  the  trial  the  defendant  read 
in  evidence  a  duly  certified  copv  of  his  dis- 
charge in  bankruptcy  on  December  30,  1880. 
The  court  found  the  issues  in  favor  of  the 
plaintiff,  and  ordered  judgment  in  his  favor, 
which  was  duly  entered.  Upon  appeal  to  the 
appellate  court  the  judgment  was  affirmed, 
and  upon  a  further  appeal  to  the  supreme 
eourt  that  court  also  affirmed  it,  and  the  case 
is  now  here  on  writ  of  error  to  the  supreme 
court  of  Illinois. 
TS4 


Unless  the  judgment  sued  upon  was  recov- 
ered on  a  debt  created  by  fraud,  the  defend- 
ant's discharge  in  bankruptcy  was  a  bar  to 
the  maintenance  of  this  action. 

The  bankrupt  act  of  1867,  {33  (14  SUt 
at  L.  517,  533,  chap.  176;  also  Rev.  Stat 
§  6117),  provided  "that  no  debt  created  by 
the  fraud  or  embezzlement  of  the  bankrupt, 
or  by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character,  shall 
t>e  discharged  under  this  act,"  etc 

The  plaintiff  in  error  contends  that  the 
original  judgment  was  not  recovered  in  an 
action  for  fraud  and  deceit,  and,  even  if  it 
were,  the  fraud  proved  is  not  that  kind  of 
fraud  which  is  debarred  from  a  discharge  in 
bankruptcy.  He  gave  some  evidence  tend- 
ing to  show  that  the  action  was  in  the  nature 
of  one  in  assumpsit,  but  the  finding  of  the 
court  in  plaintiff's  favor  must  be  held  to  be 
a  finding  that  the  action  was  for  fraud. 

The  declaration  proved  alleges  a  false  and 
fraudulent  representation  *bymeansof  which[180] 
the  plaintiff  below  was  induced  to  advance 
money  to  the  defendant  to  his  damage  in  a 
named  amount.  The  defendant  pleaded  not 
guilty,  and  if  the  cause  of  action  had  been 
one  in  assumpsit,  the  plea  at  common  law 
would  have  been  nonassumpsit,  instead  of 
not  guilty.  3  Ch.  PI.  10th  Am.  3d  Lond.  ed. 
pp.  908,  1030. 

The  declaration  did  not,  it  is  true,  contain 
the  all^ation  that  the  representations  of  the 
defendant  were  false  to  his  knowledge.  It 
simply  said  that  the  representations  of  the 
defendant  were  false  and  fraudulent. 

The  opinion  of  the  appellate  court,  in  this 
case,  which  was  adopted  by  the  supreme 
court  of  the  state,  held  that  "the  dec- 
laration testified  to  is  too  plainly  in  tort 
for  false  and  fraudulent  representations  to 
require  argument.  The  allegation  that  the 
representations  were  false  and  fraudulent 
implies  that  appellant  knew  of  their  falsity. 
.  .  .  But  even  though  an  express  allegation 
of  the  scienter  were  necessary,  its  omission 
would  be  cured  by  the  verdict"  [76  IlL  App. 
322.]  We  understand  by  this  opinion  that 
the  court  held  the  first  action  was  for  fraud 
and  deceit,  and  ttiat  the  plaintiff  was  bound 
to  have  proved  the  fraud  as  alleged  in  the 
declaration  in  order  to  maintain  the  action. 
This  decision  involves  no  Federal  question. 

Where  the  state  court  htt^  decided  that  the 
action  was  for  fraud  and  deceit,  and  has  held 
that  in  order  to  have  maintained  such  action 
the  fraud  must  have  been  proved  as  laid  in 
the  declaration,  it  must  be  assumed  that  the 
verdict  and  judigment  in  that  action  were  ob- 
tained only  upon  proof  and  a  finding  bv  the 
jury  of  the  fact  of  fraud.  Judgment  being 
entered  after  a  trial  upon  such  pleading  and 
upon  a  verdict  of  guilty,  the  auestion  of 
fraud  was  not  open  for  a  second  lit^tion 
upon  the  trial  of  this  action.  The  defend- 
ant below  in  this  action  had  full  opportunity 
given  him  to  prove  what  in  fact  waa  tiie  dee- 
buration  in  and  the  diaracter  oi  the  first  ae> 
tion,  and  the  findings  of  the  court  bdow  in 
favor  of  the  plaintiff  must  be  regarded  at  a 
finding  against  the  defendant  upon  the  issue 
as  to  the  character  of  that  action.  The  evi- 
dence offered  by  him  and  rejectedlby  th« 
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court  wai  not  admissible  on  the  issue  because 
It  was  not  pertinent.     The  existence  of  the 

1 1]  fraud  must  therefore  be  assumed  in  the  'fur- 
ther progress  of  the  case.  The  only  matter 
left  for  this  court  to  decide  is  whether  a  debt 
created  by  means  of  a  fraud,  such  as  is  set 
forth  in  the  declaration,  is  exempt  from  the 
effect  of  a  disdiarge  in  bankruptcy. 

The  proper  construction  of  the  section  of 
the  act  relating  to  such  a  discharge  has  been 
frequently  before  this  court,  and  we  regard 
the  law  upon  the  subject  as  quite  well  settled. 
There  are  many  cases  where  it  has  been 
claimed  that  the  discharge  was  not  operative, 
if 'the  fraud  proved  was  onl^  constructive, 
and  involved  no  moral  turpitude  or  inten- 
tional  wrong.  Such  cases  are  illustrated  by 
that  of  Hennequm  v.  Oletoa,  III  XJ.  S.  076,  28 
L.  ed.  666,  4  Sup.  Ct.  Kep.  676.  In  that  case 
the  Dledgee  of  stocks  held  as  securi^  for  a 
liability  incurred  by  him  for  the  pledgeor 
had  thereafter  hypothecated  the  stocks  to 
•ecure  a  debt  due  from  himself  to  another, 
and  having  failed  to  return  to  hia  ple^eor 
such  stocks  when  his  liabilil^  for  the  pledge- 
or had  ceased,  it  was  held  that  he  was  not 
thereby  guilty  of  a  fraudulent  creation  of 
his  debt  to  the  pledgeor,  and  that  it  had  not 
been  incurred  in  a  fiduciary  capacity,  so  as 
to  bar  his  discharge  under  the  33d  section  of 
the  bankrupt  act.  Many  of  the  cases  bear- 
ing upon  the  subject  are  cited  by  Mr.  Justice 
Bradley,  who  delivered  the  opinion  of  the 
court,  and  it  is  unnecessary  to  comment  upon 
them  here.  He  referred  to  the  case  of  Jfeal 
V.  Clark,  05  U.  S.  704,  24  L.  ed.  686,  where 
Mr.  Justice  Harlan,  in  delivering  the  opin- 
ion of  the  court,  said:  "Such  association 
justifies,  if  it  does  not  imperatively  require, 
the  conclusion  that  the  'fraud'  referred  to  in 
that  section  [33]  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong,  as  does  embezzlement; 
and  not  implied  fraud,  or  fraud  in  law,  which 
may  exist  without  the  imputation  of  bad 
faith  or  iuunorali^.  Such  a  construction 
of  the  statute  is  consonant  with  equity,  and 
consistent  with  the  object  and  intention  of 
Congress  in  enacting  a  general  law  by  which 
the  honest  citizen  may  be  relieved  from  the 
harden  of  hopeless  insolvency.  A  different 
construction  would  be  inconsistent  with  the 
liberal  spirit  which  pervades  the  entire  l>ank- 
rupt  system." 

The  Hennequin  Case  was  held  to  be  gov- 
erned hy  the  principle  announced  in  the  case 
of  ATeal  ▼.  Olark,  and  the  discharge  was  held 
effective. 

18S]  *In  Bttung  v.  Bnulner,  114  U.  S.  666, 20  L. 
ed.  248,  6  Sup.  Ct.  Rep.  1038,  the  rule  as  to 
the  kind -of  fraud  intended  to  l)e  exempted 
from  discharge  by  the  l>anlcrupt  act  was 
again  adverted  to,  and  it  was  again  said  that 
it  was  positive  fraud  or  fraud  m  fact,  involv- 
ing moral  turpitude  or  intentional  wrong; 
not  implied  fraud  which  may  exist  without 
bail  faith.  In  that  case  certain  false  and 
fraudulent  misrepresentations  of  fact  were 
made  by  one  member  of  a  partnership  firm, 
by  reason  of  which  the  debt  was  created,  and 
it  was  held  that  it  was  a  debt  of  that  eharae- 
ter  which  was  not  discharged  vider  the 
1T7  v.  8.       U.  S.,  Book  «L 


bankrupt  act,  and  the  innoeent  memhera  d 
the  firm  were  liable  upon  the  debt  created  by 
the  fraudulent  misrepresentations  of  another 
member  of  the  firm. 

Also  in  Ames  v.  Uoir,  138  U.  S.  306,  312, 
34  L.  ed.  061,  054,  11  Sup.  Ct.  Rep.  ^11.  S13, 
it  was  said:  "If  Ames  made  his  oidl  with 
the  knowledge  that  he  was  insolvent,  and 
with  the  purpose  of  getting  possession  of  the 
wines  and  shipping  them  out  of  the  state 
without  paying  for  them  according  to  the 
terms  of  the  executory  agreement  of  June 
9,  and  received  them  with  Uiat  preconceived 
intent, — and  there  was  evidence  that  justi'- 
fied  the  jury  in  so  finding, — he  was  ^Ity  ot 
fraud  in  fact,  involving  moral  turpitude  or 
intentional  wrong,  and  is  not  protected 
against  the  claim  of  the  plaintiffs  by  his  dis- 
charge in  banlcruptcy." 

VVithin  this  rul^  as  maintained  by  the 
court,  there  can  be  no  doubt  tliat  the  defend- 
ant below  was  not  discharged  underthebank- 
rupt  act.  A  representation  as.  to  a  fact, 
made  knowingly,  falsely,  and  fraudulently, 
for  the  purpose  of  obtaining  money  from  an- 
other, and  by  means  of  which  such  money 
is  obtained,  creates  a  debt  by  means  of  a 
fraud  involving  moral  turpitude  and  inten- 
tional wrong.  It  is  not  necessary  to  enlarge 
upon  the  subject.  It  is  so  plainly  a  fraud 
of  that  description  that  its  mere  statement 
obtains  our  ready  assent. 

llie  courts  I>elow  were,  therefore,  right  ia 
denying  to  the  defendant  any  bsneflt  1^  rea- 
son of  his  discharge  in  banlcruptOT.  The 
judgment  of  t\e  Supreme  Court  of  the  etate 
of  IllitMis  ia  right,  and  muat  therefore  he  of- 
/trmed. 


•HAItRY  QXJKDUXfQ,  Plff,  in  Brr^       [U 
«. 
CITY  OP  CmCAGO. 

<See  S.  C.  Beporter's  ed.  18S-1M.) 

Cotutitutionidl  law — due  proesss — orHmimM 
at  to  Uoense  for  sale  of  cigarette* — eUs- 
oretion  of  mayor. 

1.  An  ordinance  giving  the  mayor  power  to  de- 
termine whether  a  person  applying  tor  a 
license  to  sell  cigarettes  has  good  character 
and  reputation  and  Is  a  suitable  person  to 
be  Intrusted  with  their  sale,  bat  requiring  blm 
to  grant  a  license  to  every  person  fulfllllng 
these  conditions,  does  not  vest  In  him  any 
arbitrary  power  to  grant  or  refuse  a  license. 
In  violation  ot  the  provisions  ot  U.  S.  Const. 
14th  Amend.,  either  In  regard  to  the  clause 
requiring  due  process  ot  law,  or  in  that  re- 
quiring equal  protection  ot  the  lawa 

2.  Regulations  respecting  the  pursuit  ot  a  law- 
ful trade  or  business,  being  on  exercise  ot  the 


Nora. — Xt  to  vhat  oonttitutet  due  proceii  of 
law — see  notes  to  Pearson  v.  Tewdall,  24  L  ed. 
0.  S.  486;  Wilson  v.  North  Carolina  ea  rel. 
Caldwell,  42  L.  ed.  U.  S.  866 ;  People  v.  O'Brien, 
(N.  T.)  2  L.  R,  A  268;  Kunti  v.  Sumption 
(Ind.)  2  L.  R.  A.  650  ;  Re  Gannon  (R.  I.)  5  L. 
R.  A  869;  Ulman  v.  Baltimore  (Hd.)  11  L.  R. 
A.  234 ;  Oilman  v.  Tucker  (N.  T.)  18  L.  R.  A. 
S04. 

As  to  Umtt  of  amount  of  Ucente  feet — see 
State  em  rel.  Tol  v.  French  (Mont.)  30  L.  B.  A 
415,  sad  note. 
4«  7M 
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f0ll«a  pow«r,  at*  wlthtB  the  aDthorltr  of  tb« 
tUtt,  and  form  no  aaMaet  for  Federal  In- 
terference onieM  they  are  lo  utterly  onrea- 
•onable  and  extraTagant  In  their  natnre  and 
pnrpoM  tbat  the  property  and  peraonal  right* 
of  tile  dtlsen  are  unnecesaarlly  and  In  a 
manner  wholly  arbitrary  Interfered  with  or 
destroyed  without  doe  proceia  of  law. 

t.  The  qneatlon  whether  or  not  a  delegation, 
of  power  haa  been  made  to  the  mayor  of  a 
city  by  the  common  council  li  not  a  Federal 
qaestlon  for  review  on  writ  of  error  by  the 
Sapreme  Court  of  the  United  States  to  a 
■tate  coort. 

4.  An  ordinance  Ozlng  the  amount  of  a  li- 
cense fee  for  the  privilege  of  doing  business 
high  enough  to  make  It  partake  of  the  char- 
acter of  an  excise  or  privilege  tax,  as  well 
as  to  provide  a  means  for  the  regulation  of 
the  business.  Is  not  for  that  reason  in  viola- 
tion of  any  provision  of  the  Federal  Consti- 
tution as  an  Improper  and  Illegal  tnterferenee 
with  the  rights  of  the  citisen. 

[No.  209.] 

Argued  Maroh  St,  1900.    Decided  April  9, 
1900. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  dedsion  af- 
finning  a  judgment  of  conviction  for  violat- 
ing an  orunanoe  forbidding  the  sale  of  dg- 
arettes  without  a  license.    Afflrmed. 

See  Muue  case  below,  176  111.  340,  S2  N. 
B.  44. 

The  facts  are  stated  in  the  opinion. 

Ur.  laoe  D.  Mattlaa  argued  the  cause, 
and,  with  Ur.  Oharlea  B.  Aldrioh,  filed  a 
brici  for  plaintiff  in  error: 

The  ordinance  vests  arbitrary  and  discre- 
tionary authority  in  the  mayor,  and  is  there- 
fore void.  « 

Boat  8t.  Louit  v.  Wehrwng,  60  HI.  28; 
Kiltmundy  t.  Mohan,  72  111.  462;  Ohioago 
r.  Trotter,  136  III.  430,  26  N.  E.  369;  Goes 
w.  People  eet  reL  Koohenperger,  166  111.  120, 
46  N.  E.  729;  Bradford  v.  Pontiao,  166  HI. 
612,  46  N.  E.  794;  Cairo  ▼.  Coleman,  53  111. 
App.  680;  Re  BUiott,  11  Manitoba  Rep.  358, 

The  practice  of  delecting  to  a  common 
eoundl  much  of  tii*  legislative  power  which 
the  legislature  might  itself  exercise  is  an 
exception  to  the  general  rule  of  nondelega- 
tion. 

Ooole^,  Const  Lim.  189,  100;  Houghton 
V.  Autiim,  47  Cal.  646. 

To  hear  evidence  and  adjudse  a  penalty  or 
foTfdtnro  is  purely  a  judicial  power. 

Poppen  ▼.  Bolmee,  44  HI.  360,  92  Am.  Dec. 
186;  Dartt  ▼.  People,  61  111.  286,  2  Am.  Rep. 
»01 ;  FUnt  <t  F.  PI.  Road  Co.  v.  Woodhull,  26 
Midi.  100,  12  Am.  I^p.  238. 

A  ministerial  act  is  one  performed  in  a 

SreMribed  manner  in  obedience  to  the  maa- 
ate  <rf  legal  authority,  without  regard  to 
the  csweise  of  judgment  as  to  the  propriety 
of  the  act,  on  the  part  of  the  party  perform- 


Valdo  V.  WaXlaoe,  12  Ind.  672. 
In  the  present  case,  under  no  condition 

firescribed  is  the  mayor  obliged  to  issue  the 
icense.  Under  no  condition  pointed  out  in 
tiie  ordinance  would  a  mandamus  lie,  that 
writ  being  appropriate  only  to  oompd  the 
performance  of  ministerial  acta. 
7t6 


Yiok  Wo  T.  Bophint,  118  U.  S.  366.  M 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064. 

The  ordinance  is  void  oecause  its  provi- 
sions are  beyond  any  reasonable  neceasity  ot 
police  regulations. 

Tiedeman,  Limitations  of  P<dice  Power, 
274;  Cooley,  Const.  lim.  744;  Vansant  v. 
Harlem  Stage  Co.  69  Md.  830;  State  Vorth 
Hudson  County  R.  Co.  Prosecutor,  v.  Ho- 
boken,  41  N.  J.  L.  71;  St.  Louis  v.  Boat- 
men's  Ins.  <£  T.  Co.  47  Mo.  150. 

It  is  neither  necessary  to  the  protection 
or,  nor  condudve  to,  the  public  healUi  or 
welfare  to  restrain  the  business  of  sdling 
cigarettes.  The  sdling  of  cigarettes  creates 
no  disagreeable  odors  in  the  neighborhood 
in  whicm  they  are  sold,  and  in  no  way  de- 
tracts from  the  happiness  or  comfort  of  the 
persons  residing  in  the  neighborhood. 

Re  Jacobs,  98  N.  Y.  08,  50  Am.  Rep.  636. 

While  it  is  true  that  the  excessive  use  of 
dgarettes  may  be  injurious,  yet  it  is  not 
enough  to  justify  sudi  an  unreasonable  or- 
dinance as  the  one  in  question. 

Tiedeman,  Limitations  of  Police  Power, 
294. 

Mr.  Frederie  D.  ItoKeaaey  argued 
the  cause,  and  Messrs.  Charles  M.  Walker 
and  Henry  Sehofield  filed  a  brief  for  defend- 
ant in  error : 

The  case  is  not  within  the  rule  declared  bv 
this  court  in  Tick  Wo  v.  Hopkins,  118  U.  8. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064,  but 
is  governed  by  Crowley  v.  Christensen,  137 
U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct  Rep.  13. 

See  also  Barhier  v.  Connolly,  113  U.  8. 
27,  28  L.  ed.  923,  6  Sup.  Ct  Rep.  357 ;  Boon 
Hing  v.  Crowley,  113  U.  S.  703,  28  L.  ed. 
1146,  6  Sup.  Ct  Rep.  730;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231;  PoweU  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  263,  8  Sup.  Ct  Rep.  992, 
1257. 

It  is  not  an  unlawful  restraint  upon  the 
fundamental  right  of  a  man  to  pursue  a 
lawful  calling,  to  require  a  person  desirous 
of  pursuing  the  calling  of  selling  dgarettes 
in  the  city  of  Chicago  to  be  possessed  of 
such  a  character  or  reputation  as  has  some 
natural  relation  to  Bttcn  calling. 

Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct  Rep.  1064;  Crowley  r. 
Christensen,  137  U.  S.  86,  34  L.  ed.  620,  II 
Sup.  Ct  Rep.  13;  Barhier  v.  ConnoUy,  US 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct  Rep.  367; 
Soon  Bing  ▼.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1146,  6  Sup.  Ct.  Rep.  730;  Dent  t.  West 
Virginia,  120  t.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct  Rep.  231 ;  Brooklyn  v.  BresUn,  67  N.  r. 
601 ;  People  eco  rel.  Larrabee  v.  MulhoUand, 
82  N.  T.  324,  37  Am.  Rep.  568;  St.  LouU 
▼.  Knoa,  6  Mo.  App.  247,  Affirmed  In  74 
Mo.  79;  Grand  Bapids  v.  Braudy,  106  Midi. 
670,  82  L.  R.  A.  116,  64  N.  W.  29;  Com. 
T.  Hubley,  172  Mass.  68,  42  L.  R.  A.  40S,  61 
N.  E.  448;  Re  Flaherty,  106  Oal.  668,  27  L. 
R.  A.  629,  38  Pac  981 ;  State  ex  rel.  Minoee 
V.  Bohoenig,  72  Minn.  628,  76  N.  W.  711; 
Re  Biokerttaff,  70  Cal.  86,  II  Pae.  898; 
People  ex  rel.  Tfechamous  v.  Warden  of  City 
Prison,  144  N.  Y.  629,  27  L.  R.  A.  718,  89 
N.  E.  686 ;  StaU  t.  Oardner,  68  Ohio  St  699, 
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41  L.  R.  A.  689,  51  N.  E.  136;  Singer  v. 
State,  72  Md.  464,  8  L.  R.  A.  551.  19  Atl. 
1044;  State  em  rel.  Winkler,  v.  Benzenierg, 
101  Wit.  172.  76  N.  W.  345;  Player  v.  Vere, 
T.  Rajm.  288;  Shato  v.  Pope,  2  Barn.  &  Ad. 
465. 

Whether  a  person  desirous  of  pursuing  the 
calling  of  seUing  cigarettes  in  the  city  of 
Chicago  is,  in  point  of  fact,  a  fit  person  to 
be  allowed  to  engage  in  such  calling,  may  be 
left  to  the  judgment  of  another  person,  or 
body  of  persons,  other  than  a  judge  and  jury, 
without  invading  any  fundamental  right  of 
such  person. 

Ibid. 

So  far  as  appears  in  this  record,  the  sum 
of  $100  is  not  an  unreasonable  fee  to  exact 
for  a  license  to  sell  cigarettes  in  the  city  of 
Chicago. 

St.  Louie  r.  Western  U.  Teleg.  Co.  148  U. 
8.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485; 
Van  Hook  ▼.  Selma,  70  Ala.  361,  46  Am. 
Rep.  86;  Tiedeman,  limitations  of  Police 
Power,  p.  274;  Cooley,  Const.  Lim.  6th  ed. 
pp.  246,  614,  notes;  Burlington  v.  Putnam 
Ins.  Co.  31  Iowa,  102. 


183]    '^r-  Justice  PeoUta 
ion  of  the  court : 


delivered  theopin- 


The  plaintiff  in  error  was  convicted  in  a 
police  court  of  the  city  of  Chicago  of  a  vio- 
lation of  an  ordinance  of  that  city  forbid- 
ding the  sale  of  cigarettes  by  any  person 
without  a  license,  and  was  fined  $50.  From 
the  judgment  of  conviction  he  appealed  to 
the  criminal  court  of  Cook  county,  where  it 
was  affirmed,  and  thence  to  the  supreme 
court  of  the  state,  where  it  was  again  af- 
firmed, and  he  now  brings  the  case  here  on 
writ  of  error. 

Sections  1,  2,  and  8  of  the  ordinance  re- 
ferred to  read  as  follows: 

"Sec.  1.  The  mayor  of  the  ci^  of  Chicago 
■hall  from  time  to  time  grant  licenses  au- 
thorizing the  sale  of  cigarettes  within  the 
city  of  (%icago,  in  the  manner  following,  and 
not  otherwise: 

"Any  person,  firm,  or  corporation  desiring 
.    a  license  to  sell  cigarettes  shall  make  writ- 
lM]ten  application  for  that  purpose  to  *the  com- 
missioner of  health,    in  which    shall  be  de 
scribed  the  location  at  which  such  sales  are 

groposed  to  be  made.  Said  application  shall 
e  accompanied  by  evidence  that  the  appli- 
cant, if  a  single  individual,  all  the  members 
of  the  firm,  ifa  copartnership,  and  person  or 
persons  in  charge  of  the  business,  if  a  corpo- 
ration, is  or  are  persons  of  good  character 
and  reputation.  The  commissioner  of 
health  shall  thereupon  submit  to  the  mayor 
the  said  application  with  the  evidence  afore- 
said, Mrith  his  opinion  as  to  the  propriety  of 
S anting  such  license,  and  if  the  mayor  shall 
satisfied  that  the  persons  before  men- 
tioned are  of  good  character  and  reputation, 
and  are  suitable  persons  to  be  intrusted  with 
the  sale  of  cigarettes,  he  shall  issue  a  license 
in  accordance  with  such  application,  upon 
such  applicant  filing  a  bona  payable  to  the 
city  of  Chicago,  with  at  least  two  sureties, 
to  be  approved  by  the  mayor,  in  the  sum  of 
$500,  conditioned  that  the  licensed  person, 
firm,  or  corporation  shall  faithfully  observe 
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and  obey  all  laws  of  the  state  of  Illinois  and 
ordinances  of  the  city  of  Chicago  now  in 
force  or  which  may  hereafter  be  passed,  with 
reference  to  cigarettes;  providwi,  however, 
that  nothing  herein  contained  shall  be  held 
to  authorize  the  sale  of  cigarettes  containing 
opium,  morphine,  jimson  weed,  belladonna, 
glycerine,  or  sugar. 

"Sec.  2.  Every  person,  on  compliance 
with  the  aforesaid  requirements  and  the 
payment  in  advance  to  the  city  collector,  at 
the  rate  of  $100  per  annum,  shall  receive  a 
license  under  the  corporate  seal,  signed  by 
the  mayor  and  countersigned  by  tJie  clerk, 
which  shall  authorize  the  person,  firm,  or 
corporation  therein  named  to  expose  for 
sale,  sell,  or  ofTer  for  sale  cigarettes  at  the 
place  designated  in  the  license;  provided, 
that  no  license  shall  be  granted  to  sell  with- 
in 200  feet  of  a  schoolhouse. 

"Sec  8.  Any  person  who  shall  hereafter 
have  or  keep  for  sale  or  expose  for  sale  or 
offer  to  sell  any  cigarettes  at  any  place  with- 
in the  city  of  Chicago,  without  having  first 
procured  the  license  provided,  shall  be  fined 
not  less  than  $50  and  not  exceeding  $200  for 
every  violation  of  this  ordinance,  and  a  fur- 
ther  penalty  of  $25  for  each  and  every  day 
the  person,  firm,  or  corporation  persists  in 
such  violation  after  a  conviction  for  the  first 
offense." 

*The  other  sections  are  not  material   to[18S] 
this  inquiry. 

The  plaintiff  in  error  made  no  application 
to  the  health  commissioner  to  obtain  a  li- 
cense from  the  mayor  in  accordance  with 
the  above-mentioned  ordinance.  He  spe- 
cially set  up  in  the  courts  below  ,that  the  or- 
dinance was  invalid,  because  in  violation  of 
the  Fourteenth  Amendment,  as  depriving 
him  of  his  property  without  due  process  of 
law.  He  contended  in  the  state  courts  that 
the  conunon  council  of  the  eity  of  Chicago 
had  no  right  to  pass  the  ordinance  in  ques- 
tion, because  no  such  power  was  given  to  it 
under  the  general  act  of  the  state  of  Illinoie 
which  incorporated  the  cif^  of  Chicago. 
The  supreme  court  of  the  state,  however,  in 
construing  that  act,  decided  that  it  did  au- 
thorize the  city  to  pass  the  ordinance,  and 
the  plaintiff  in  error  admits  that  this  deci- 
aion  is  conclusive  upon  us  as  the  decision  of 
a  question  of  local  law  by  the  highest  court 
of  the  state. 

He  makes  two  claims  here  upon  which  h« 
bases  the  statement  that  the  ordinance  vio- 
lates his  rights  under  the  ^  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Quoting  from  counsel's  brief,  these  claims 
are:  First,  that  the  state  itself,  acting 
through  the  common  council  of  the  city  of 
Chicago,  is  inhibited  by  the  Federal  Consti- 
tution from  making  those  provisions  in  the 
ordinance  which  delegate  to  the  mayor  the 
entire  subject  of  granting  and  revoking  li- 
censes to  persons  engaged  in  the  business  of 
selling  cigarettes;  second,  that  the  ordi- 
nance is  unconstitutional  and  void  as  being 
an  unreasonable  exercise  of  the  police  power 
by  imposing  a  license  fee  of  $100,  a  sum 
manifestly  greater  than  the  expense  of  issu- 
ing the  license  and  providing  for  the  regula 
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tion,  thereby  depriving  pfirsoiiB  of  their  lib- 
erty and  property  by  an  interference  with 
their  rights  which  ia  neither  necessarr  to  the 
protection  of  others  nor  the  public  health." 

He  contends  that  the  ordinance  vests  ar- 
bitrary power  in  the  mayor  to  grant  or  re- 
fuse a  license  to  sell  cigarettes,  _  and  that 
such  arbitrary  power  is  a  violation  of  the 
amendment  in  question. 

He  claims  also  that  he  has  been  denied 
the  equal  protection  of  the  laws,  because  in 
other  kintu  of  business,  where  licenses  are 
granted  to  persons  engaged  in  any  trade  or 
(t80]oecupation,  no  'member  thereof  is  "singled 
oat  and  subjected  to  the  absolute  supervi- 
sion of  an  irresponsible  magistrate  while  his 
neighbor  is  protected  in  his  right  by  the  cus- 
tOBury  safeguards  of  the  law/' 

It  se«ns  somewhat  doubtful  whether  the 
plaintiff  in  error  is  in  a  position  to  raise  the 
question  of  the  invalidity  of  the  ordinance 
because  of  the  allied  arbitrary  power  of  the 
mayor  to  grant  or  refuse  it.  He  made  no 
application  for  a  license,  and  of  course  the 
mayor  has  not  refused  it.  If  on  constat  that 
he  would  have  refused  it  if  application  had 
been  made  by  the  plaintiff  in  error. 
Whether  the  discretion  of  the  ma^or  is  ar- 
bitrary or  not  would  seem  to  be  unimportant 
to  the  plaintiff  in  error  so  long  as  he  made 
no  application  for  the  exercise  of  that  dis- 
cretion in  his  favor  and  was  not  refused  a 
license. 

But,  assuming  that  the  question  may  be 
raised  by  him,  we  think  the  ordinance  in 
question  does  not  violate  the  Fourteenth 
Amendment,  either  in  regard  to  the  clause 
reqairing  due  process  of  law,  or  in  that  pro- 
Tiding  for  the  equal  protection  of  the  laws. 

The  case  (Hnncipally  relied  upon  by  the 
plaintiff  in  error  is  that  of  Tick  Wo  v.  Bop- 
hin»,  118  U.  S.  366,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  1004,  relating  to  the  regulation  of 
laundries  in  th*  ci^  of  San  Francisco.  The 
ordinance  in  question  in  that  case  was  held 
to  be  illegal  and  in  violation  of  the  Four- 
teenth Amendment,  because,  with  reference 
to  the  subject  upon  which  it  touched,  it  con- 
ferred upon  the  municipal  authorities  arbi- 
tranr  power,  at  their  will  and  without  re- 
gard to  discretion  in  the  legal  sense  of  the 
term,  to  give  or  withhold  consent  as  to  per- 
•ons  or  places  for  carrying  on  a  laundry, 
■with  r«ferenoe  to  the  competency  of  the  per- 
•sons  applying  or  the  proprie^  of  ibe  place 
-selected.  It  was  also  neld  that  there  was  a 
-clear  and  intentional  discrimination  made 
against  the  Chinese  in  the  operation  of  the 
ordinance,  which  discrimination  was  founded 
'upoa  the  difference  of  race,  and  was  wholly 
arbitrary  and  unjust  It  appeared  that 
%iotli  petitioners,  who  were  en^iged  in  the 
laundry  business,  were  Chinese,  and  had 
complied  with  everv  requisite  deemed  by  the 
law,  or  by  the  public  officers  charged  with 
its  administration,  necessary  for  the  proteo- 
tion  of  neighboring  property  fran  fire  or  as 
f  I871&  protection  against  injury  to  'the  public 
health,  and  yet  the  supervuws,  for  no  rei»- 
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son  other  than  discrimination  against  th* 
Chinese,  refused  to  grant  the  licenses  to  the 
petitioners  and  to  some  200  other  Chinese 
subjects,  while  granting  them  to  eighty  peo- 
ple who  were  not  sncA  subjects  and  were 
working  under  precisely  the  same  condi- 
tions. Such  an  ordinance,  so  executed,  was 
held  void  by  this  court  Speaking  in  Utat 
zase  of  the  general  right  to  grant  licenses 
in  regard  to  occupations  or  trades,  Mr.  Jus- 
tice Matthews,  in  delivering  the  opinion  of 
the  court  said: 

"The  ordinance,  therefore,  also  differs 
from  the  not  unusual  case,  where  discretion 
is  lodged  by  law  in  public  officers  or  bodies 
to  grant  or  withhold  licenses  to  keep  tav- 
erns or  places  for  the  sale  of  spirituous  li- 
quors, and  the  like,  when  one  of  the  condi- 
tions is  that  the  applicant  shall  be  a  flt  per- 
son for  the  exercise  of  the  privilege,  because 
in  such  cases  the  fact  of  fitness  is  submitted 
to  the  judgment  of  the  officer,  and  calls  for 
the  exercise  of  a  discretion  of  a  judicial 
nature." 

The  ordinance  in  question  here  does  not 
grant  to  the  mayor  arbitrary  power  such  as 
is  described  in  Uie  above-mentioned  laundry 
case,  but  the  provision  is  similar  to  that 
mentioned  in  the  foregoing  extract  from  the 
opinion  in  that  case.  In  the  case  at  bar,  the 
license  is  to  be  issued  if  the  mayor  is  satis- 
fied that  the  person  applying  is  of  good  char- 
acter and  reputation  and  a  suitable  person 
to  be  intrusted  with  the  sale  of  cigarettes, 
provided  such  applicant  will  file  a  bond  as 
stated  in  the  ordinance,  as  a  security  that  he 
will  faithfully  observe  and  obey  the  laws  of 
the  state  and  tho  ordinanees  of  the  city  with 
reference  to  cigarettes.  The  mayor  ia 
bound  to  grant  a  license  to  every  peiMm  ful- 
filling these  ecmditions,  and  thoa  tho  faet  of 
fitness  is  submitted  to  the  jnd^smt  of  the 
officer,  and  it  ealls  for  the  exercise  of  a  dis- 
cretion of  a  judicial  nature  by  him.  There 
is  no  proof  nor  charge  in  the  r«oord  that 
there  has  been  any  discrimination  against 
individuals  applying  for  a  license  or  any 
abuse  of  discretion  on  the  part  of  the  mayor.  • 
Whether  dealing  in  and  sdling  oigarettM  is 
that  kind  of  a  business  which  ought  to  be  li- 
censed is,  we  think,  considering  the  jeharae- 
ter  of  the  article  to  be  sold,  a  question  for 
the  state,  and,  through  it  for  the  city  to  de- 
termine for  itself,  and  that  an  ordinance 
providing,  'reasonable  eondiUons  upon  the[lM] 
performance  of  which  a  license  may  be 
granted  to  sell  such  article  does  not  violato 
any  provision  of  the  Federal  Constitution. 

K^iulations  respecting  the  pursuit  of  a 
lawful  trade  or  business  are  of  very  frequent 
occurrence  in  the  various  cities  of  the  conn- 
try,  and  what  such  regulations  shall  be  and 
to  what  particular  trade,  business,  or  ooen- 
pation  they  shall  apply  are  questions  for  the 
state  to  determine,  and  their  detenninatioa 
comes  within  the  proper  exereise  of  the  po- 
lice power  by  the  state,  and  unless  the  regn- 
lationa  ar*  so  utterly  nnreasonable  and  «>• 
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travagant  in  their  nature  and  purpotw  that 
the  property  and  pergonal  righta  of  the  citi- 
zen are  unnecessarily,  and  in  a  manner  whol- 
ly arbitrary,  interfered  with  or  destroyed 
'without  due  process  of  law,  they  do  not  ex- 
tend beyond  the  power  of  the  state  to  pass, 
•nd  they  form  no  subject  for  Federal  inter- 
ference. 

As  stated  in  Crowley  ▼.  Ohristenten,  1S7 
;  U.  S.  80,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13, 
"the  possession  and  enjoyment  of  all  rights 
are  subject  to  such  reasonable  conditions  as 
may  be  deemed  by  the  governing  authority 
of  the  country  essential  to  the  safety, 
health,  peace,  good  order,  and  morals  of  Uie 
community." 

Whether  there  is  or  is  not  a  delegation  of 
power  by  the  common  council  to  the  mayor 
&  not  in  this  case  a  Federal  question. 

We  have  no  doubt  that  the  ordinance,  so 
far  as  the  objection  above  considered  is  con- 
cerned, was  clearly  within  the  power  of  the 
state  to  authorize,  and  must  be  ob^ed  ac- 
cordingly. 

The  other  objection  made  to  the  validity 
of  the  ordinance  is  that  the  amount  of  the 
license  fee  ($100)  !•  an  improper  and  illegal 
interference  witb  the  rights  of  the  citizen, 
and  is  therefore  a  violation  of  the  Four- 
teenth Amendment. 

The  amount  of  the  fee  is  fixed  by  the  com- 
mon council  for  the  privilege  of  doing  busi- 
ness, and  the  text  of  the  ordinance  and  the 
amount  of  the  fee  therein  named  would  seem 
to  indicate  that  it  is  both  a  means  adopted 
for  the  easier  regulation  of  the  business  and 
a  tax  in  the  nature  of  an  excise  imposed  up- 
on the  privilege  of  doing  it.  In  either  case 
the  state  has  power  to  make  the  exaction, 
and  its  exercise  by  the  city  under  state  au- 
thority violates  no  provisi<m  of  the  Federal 
Constitution. 
180]  *The  supreme  court  of  Illinois  has  held 
that  the  city  was  authorized  by  the  state 
law  to  impose  the  license  fee. 

In  speaJcing  of  a  license  to  do  business,  it 
was  said  in  Boyall  v.  Virginia,  116  U.  S. 
672,  570,  20  L.  ed.  735,  737,  6  Sup.  Ct  Rep. 
510,  513:  'The  payment  required  as  a  pre- 
liminary to  the  license  is  in  the  nature  and 
form  of  a  tax,  and  is  a  due  to  the  state 
which  it  may  demand  and  exact  from  every 
one  of  its  citizens  who  either  will  or  must 
follow  some  business  avocation  within  its 
limits,  to  the  pursuit  of  which  the  assess- 
ment is  made  a  condition  precedent.  It  is 
an  occupation  tax,  for  which  the  license  is 
merely  a  receipi^  and  not  an  authority,  ex- 
cept in  that  sense,  because  it  is  laid  and  col- 
lected as  revenue,  and  not  merely  as  incident 
to  the  general  police  power  of  the  state, 
which,  under  certain  circumstances  and  con- 
ditions, regulates  certain  employments  with 
a  view  to  the  public  health,  comfort,  and 
convenience." 

It  is  not  a  valid  objection  to  the  ordinance 
ttiat  it  partakes  of  both  the  character  of  a 
regulation  and  also  that  of  an  excise  or  priv- 
l)e«;e  tax.  The  business  is  mora  easily  sub- 
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jected  to  the  operation  of  the  power  to  r^u- 
late  where  a  license  is  imposed  for  following 
the  same,  while  the  revenue  obtained  on  ac- 
count of  the  license  is  none  the  less  legal  be- 
cause the  ordinance  which  authorized  it  ful- 
fils the  two  functions,  one  a  regulating  and 
the  other  a  revenue  function.  So  long  as 
the  state  law  authorizes  both  regulation  and 
taxation,  it  is  enough,  and  the  enforcement 
of  the  ordinance  violates  no  provision  of  the 
Federal  Constitution. 

There  is  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  of  Illinois 
it  affirmed. 


•OmO  OIL  COMPANY  Plff.  im  Err.,    (1901 
«. 
8TATB  OF  INDIANA. 

(See  8.  C.  Reporter's  ed.  190-212.) 

Constitutional  lau>— taking  private  property 
without  oompensation—etvtute  against 
wa«te  of  oil  and  gas. 

1.  The  reatifetlon  on  the  waste  of  gas  and  oil 
by  owners  of  land,  made  \>j  Ind.  Acts  189S, 
p.  300,  which  provides  that  It  shall  be  unlaw 
tal  to  permit  the  flow  of  gas  or  oU  from  a  well 
to  escape  Into  tba  (q)en  air,  without  being 
confined  within  the  well  or  proper  pipes  or 
other  safe  receptacle,  for  more  than  two  days 


NOTB. — Property  <»  petroleum  ott  or  gat. 

The  nature  of  property  In  mineral  oil  or  gaa^ 
InclDdlng  the  question  of  the  right  to  drill 
through  coal  of  another  owner  and  the  nature 
of  the  interest  In  oil  and  gas  leases,  has  been 
ezhaastlvely  discussed  In  a  note  to  Williamson 
V.  Jones  (W.  Va.)  26  L.  R.  A.  222.  From  the 
cases  there  cited  It  may  be  laid  down  as  the 
general  rule  that  the  property  of  the  owner  of 
lands,  In  gas  and  oil.  Is  not  absolute  until  actu- 
ally within  his  grasp  and  brought  to  the  sur- 
face, but  that,  Bublect  to  the  limitation  not  to 
make  such  use  or  waste  of  the  product  as  will 
be  Injurious  to  the  health  of  others,  his  power 
as  owner  to  reduce  to  possession  all  or  every 
part  of  the  deposits  without  violating  the  rights 
of  other  surface  owners  is  absolute  until  the 
legislature  shall,  In  the  Interest  of  the  public  aa 
consumers,  restrict  or  regulate  it  by  statute. 
These  principles  have  been  upheld  in  the  more 
recent  cases  In  which  the  rights  of  the  owners 
of  land  to  oil  and  gas  under  the  surface  have 
been,  considered. 

Petroleum  oil  Is  a  mineral,  and  while  It  Is 
In  the  earth  It  forms  a  part  of  the  realty ;  but 
when  It  reaches  a  well  and  Is  produced  on  the 
surface  It  becomes  personal  property,  and  be- 
longs to  the  owner  of  the  welL  Kelley  v.  Ohio 
Oil  Co.  57  Ohio  St.  BIT,  B0  L.  B.  A.  766,  49  N. 
B.  899. 

Petroleum  oil  Is  a  mineral  within  a  reserve^ 
tlon  by  deed  of  "all  mines,  minerals  and  met- 
als In  and  under  the  land."  Hurray  v.  Allred, 
100  TemL  100,  39  L.  B.  A.  249,  48  S.  W.  356. 

Petroleum  oil  In  Its  place  In  the  land  Is  a 
part  of  the  land  Itself.  Williamson  v.  Jones, 
48  W.  Ta.  662,  88  L.  B.  A.  694,  27  8.  B.  411. 

Petroleum  oil  as  It  Is  found  in  the  cavities  of 
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after  gas  or  oil  shall  have  been  struck  in  the 
well,  does  not  take  the  private  property  of 
the  owners  of  the  land  wtthoat  adequate  com- 
pensation, and  therefore  without  due  procew 
of  law,  since  the  owner  of  the  surface  has  no 
property  right  In  the  gaa  or  oU  until  be  has 
actually  reduced  It  to  possession,   or,  If  he 

has  any  property  right  therein.  It  Is  a  right 
In  common  with  the  coequal  right  of  other 
land  owners  to  take  from  the  oommon  Mine* 
of  supply,  and  therefore  subject  to  the  leglsla- 
tiTe  power  to  prevent  a  dettraetlon  of  the 
commMi  property  by  one  of  the  common  own- 
ers. 

2.  The  doctrine  that  a  land  owner,  although 
entitled  to  bore  wells  for  natural  gas  and  oil, 
.  has  no  title  to  those  substances  as  owner  un- 
til they  are  actually  reduced  by  him  to  posses- 
sion, Is  settled  as  a  rule  of  property  In  the 
Kate  of  Indiana. 

[No.  84.] 

Argued   December  18,    IS,    1899.    Decided 
ApHl  9.  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decision  af- 
firming a  judgment  sustaining  a  statute  pro- 
hibiting tne  waste  of  natural  gas  and  oil. 
Affirmed. 

See  same  caae  below,  150  Ind.  698,  50  N. 
E.  1125. 


'SUtement  by  Mr.  Jutioe  WUtei  [190] 

The  title,  preamble,  and  first  section  of  a 
law  enacted  in  1893  by  the  state  of  Indiana 
(Acta  1893,  p.  300)  are  as  follows t 
"An  Act  Concerning  the  Sinking,  Safety, 
Maintenance,     Use,     and     Operation    ^ 
Natural    Gas  and  Oil    Wells,  Prescribing 
Penalties  and  Declaring  an  Emergency. 
"Whereas,  great  danger  to  lite  and  injury 
to  persons  and  property  is  liable  to  result 
from   the  improper,   unsafe,  and   negligent 
sinking,  maintenance,  use,  and  operation  of 
natural  gas  and  oil  wells;  therefore, 

"See.  I.  Be  it  enacted  by  the  general  a»- 
sembly  of  the  state  of  Indiana,  That  it  shall 
be  unlawful  for  any  person,  firm,  or  corpora- 
tion having  possession  or  control  of  any 
natural  gas  or  oil  well,  whether  as  a  con- 
tractor, owner,  lessee,  agent,  or  manager,  to 
allow  or  permit  the  flow  of  gas  or  oil  from 
any  such  well  to  escape  into  the  open  air 
without  being  confined  within  'such  well  or[191| 
proper  pipes  or  other  safe  receptacle,  for  a 
longer  period  than  two  (2)  days  next  after 
gas  or  oil  shall  have  been  struck  in  such  well. 
And  thereafter  all  such  gas  or  oil  shall  be 
safely  and  securely  confined  in  such  well, 
pipes,  or  other  safe  and  proper  receptadea." 


the  rock  Is  part  of  the  realty,  and  embraced 
In  the  comprehensive  Idea  which  the  law  at- 
taches to  the  word  "land."  Wilson  v.  Youst, 
43  W.  Va.  826,  sub  nom.  Wilson  v.  Hughes,  89 
U  B.  A.  a»2,  28  8.  B.  781. 

Petroleum  Is  to  be  regarded  as  real  estate 
while  It  remains  <ii  Mu,  and  consequently  the 
Interest  of  a  lessee  In  an  oil  lease  cannot  be 
taxed  as  personal  property.  Carter  v.  Tyler 
County  Ct.  45  W.  Ta.  806,  43  L.  B.  A.  72S,  82 
8.  B.  216. 

"Petroleum  gas  and  oil  are  substances  of  a 
peculiar  character  .  .  .  They  belong  to  the 
owner  of  the  land  and  are  part  of  it  so  long  as 
they  are  on  It  or  In  it  or  subject  to  his  con- 
trol, but  when  they  escape,  and  go  Into  other 
land,  or  come  under  another's  control,  the  title 
of  the  former  owner  Is  gone.  If  an  adjoining 
owner  drills  his  own  land,  and  taps  a  deposit  of 
oil  or  gas  extending  under  his  neighbor's  field 
■o  that  It  comes  Into  his  well.  It  becomes  his 
property."  Brown  v.  SpUman,  166  U.  8.  669, 
89  L.  ed.  806,  15  Sup.  Ct.  Bep.  247. 

Whether  petroleum  percolates  through  the 
rock,  or  exists  In  pools  and  deposits.  It  forms 
a  part  of  that  tract  of  real  estate  in  which  It 
lies  for  the  time  being,  but  when  it  leaves  one 
tract  of  land  and  enters  another  It  becomes 
part  of  the  realty  of  the  latter  so  that  the 
owner  of  the  former  loses  all  right  to  the  oil 
while  it  remains  away  from  his  land.  Eelley 
V.  Ohio  Oil  Co.  67  Ohio  St  817,  89  L.  B.  A. 
766,  49  N.  B.  899. 

Neither  a  landowner  nor  one  acquiring  oil 
lights  In  his  lands  has  a  right  of  action  because 
of  the  drilling  and  operation  of  wells  upon  ad- 
joining property,  which  draw  the  oil  from  his 
lands;  but  his  remedy  Is  to  drill  wells  along 
and  near  the  division  line,  so  as  to  prevent  the 
passage  of  such  oU.     Ibid. 

And  an  owner  of  oil  wells  may  use  a  gas 
pump  In  operating  them,  although  by  Its  pow- 
erful suction  the  production  of  bis  neighbor's 
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wells  Is  decreased,  since  the  property  of  the 
owner  of  lands  In  oil  and  gas  is  not  absolute, 
until  it  Is  actually  within  bis  grasp  and 
brought  to  the  surface.  Jones  v.  Forest  OU 
Co.  194  Pa,  379,  48  L.  B.  A.  748,  44  Atl.  1074. 

But  the  wasteful  use  of  gas  by  burning  it 
for  lliumlnatlng  purposes  In  flambeau  lights 
may  be  restrained  by  statute.  Townsend  v. 
State,  147  Ind.  624,  87  L.  B.  A.  294,  40  N.  B. 
ft. 

In  dedarinc  eonatltntlonal  a  statute  making 
it  unlawful  to  waste  natural  gas  by  permitting 
Its  escape  Into  the  opeh  air  for  more  than  two 
days  after  gaa  or  oil  has  been  struck,  the  Indi- 
ana supreme  court  denies  that  In  quoting  In  Its 
previous  decisions  from  Westmoreland  A  C. 
Katural  Gas  Co.  v.  De  Witt,  ISO  Pa. 
235,  5  L.  B.  A.  781.  18  AtL  724,  It  baa 
adopted  as  law  so  much  of  the  quotation  aa 
reads :  "They  [the  water,  gas,  and  oil]  belong 
to  the  owner  of  the  land  and  are  part  of  It  so 
long  aa  tbey  are  on  or  In  It  and  are  subject  to 
his  control :  but  when  they  escape,  and  go  into 
other  land,  or  come  under  another's  control,  the 
title  of  the  former  owner  is  gone."  State  v. 
Ohio  on  Co.  160  Ind.  21,  47  L.  B.  A.  637,  48  H. 
B.  809.  The  conrt  held  that  the  title  to  nat- 
ural gas  does  not  vest  in  any  private  owner 
until  It  la  reduced  to  actual  possession,  and 
that  therefore,  the  constitutional  provision  In 
question  was  not  an  unwarranted  Interference 
with  private  property.  But  the  constitution- 
ality of  sudi  a  statute  may  be  upheld  without 
deciding  that  an  owner  of  land  has  no  property 
right  In  gas  or  oU  until  It  Is  reduced  to  posses- 
sion, imder  the  rule  laid  down  In  the  principal 
case,  that  If  sudi  a  right  exists  it  Is  one  la 
common  with  the  coequal  right  of  other  land- 
owners to  take  from  the  oommon  source  of  sup- 
ply, and  is  therefore  subject  to  the  legislative 
power  to  prevent  the  destruction  of  the  codidob 
property  ij  one  of  the  common  owners. 

177  V.  S. 


Digitized  by 


Google 


1899. 


Omo  Oil  Oo.  y.  Indiana. 


191-198 


The  remaining  sections  of  the  law  in  qnee- 
tion  are  printed  in  the  margin.t 
.•SI  'The  issue  which  this  record  presents,  on 
the  subject  of  the  law  just  referred  to,  ia 
this:  Did  the  enforcement  of  the  first  sec- 
tion of  the  statute  produce  as  to  the  persons 
whose  obedience  to  its  commands  were 
coerced  by  injunction,  a  taldng  of  private 
property  without  adequate  compensation; 
that  is,  did  the  execution  of  the  statute 
amount  to  a  denial  of  due  proeess  of  law  con- 
trary to  the  provisions  of  the  Fourteenth 
'  Amendment  to  the  Constitution  of  the 
United  States! 

The  controversy  was  thus  initiated:  The 
state  of  Indiana,  through  its  attorney  gen- 
eral, filed  a  complaint  in  the  circuit  court 
of  the  county  of  Madison  in  the  state  of  In- 
diana, against  the  Ohio  Oil  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Ohio,  but  authorized  to  carry  on  its 
business  in  the  state  of  Indiana,  as  it  had 
complied  with  the  regulations  enacted  by 
that  state  as  to  foreign  corporations  doing 


business  therein.    The  cause  of  eomplaink 
was  thus  stated: 

"FlaintifT  says  that  for  many  ^ears  hereto- 
fore there  has  'existed,  underlymg  the  coun-[19S] 
ties  of  Madison.  Grant,  Howard,  Delaware, 
Blackford,  Tipton,  HamUton,  Wells,  and 
other  counties  of  the  state  of  Indiana,  a 
large  subterranean  deposit  of  natural  gas, 
occupying  a  reservoir  of  large  extent,  with 
well-defined  boundaries,  and  utilized  for  fuel 
and  light  by  the  people  of  those  counties  nnd 
many  other  counties  and  cities  of  Indiana, 
including  Indianapolis,  Fort  Wayne,  Rich- 
mond, Logansport,  Anderson,  Muncie,  Mar- 
ion, Kokomo,  and  others  of  the  most  popu- 
lous cities  of  said  state,  to  which  cities  said 
gas  is  conducted,  after  beine  brought  -x>  the 
surface  of  the  earth,  through  pipes  and  con- 
duits, by  means  of  which  many  hundreds  of 
thousands  of  the  people  of  the  state  of  In- 
diana are  now,  and  have  been  for  more  than 
ten  years  last  past,  continuously  supplied 
with  gas  for  light  and  fuel ;  that  said  natural 
gas  underlying  the  counties  aforesaid  and 


tSec.  2.  Whenever  any  well  shall  have  been 
■DDk  for  the  purpose  of  obtaining  natural  gas 
or  oil  or  exploring  for  the  same,  and  shall  he 
abandoned  or  cease  to  be  operated  for  utilizing 
the  flow  of  gas  or  oil  therefrom.  It  shall  be  the 
duty  of  any  person,  firm,  or  corporation  hav- 
ing the  custody  or  control  of  such  well  at  the 
time  of  such  abandonment  or  cessation  of  use, 
and  also  of  the  owner  or  owners  of  the  land 
wherein  such  well  Is  situated,  to  properly  and 
securely  stop  and  plug  the  same  as  follows :  If 
such  well  has  not  been  "shot"  there  shall  be 
placed  In  the  bottom  of  the  hole  thereof  a  plug 
of  well-seasoned  pine  wood,  the  diameter  of 
which  shall  be  within  %  Inch  as  great  as  the 
bole  of  such  well,  to  extend  at  least  3  feet 
above  the  salt-water  level,  where  salt  water  has 
been  struck ;  where  no  salt  water  has  been 
struck,  such  plug  shall  extend  at  least  3  feet 
from  the  bottom  of  the  well.  In  both  cases 
such  wooden  plugs  shall  be  thoroughly  rammed 
down  and  made  tight  by  the  use  of  drilling  tools. 
After  such  ramming  and  tightening  the  hole  of 
such  well  shall  be  filled  on  top  of  such  plug  with 
finely  broken  stone  or  sand,  which  shall  be  well 
rammed  to  a  point  at  least  4  feet  above  the 
Trenton  limestone,  or  any  other  gas  or  oil  bear- 
ing rock ;  on  top  of  this  stone  or  sand  there 
shall  be  placed  another  wooden  plug  at  least 
5  feet  long  with  the  diameter  as  aforesaid, 
which  shall  be  thoroughly  rammed  and  tightened. 
In  case  such  well  shall  have  been  "shot,"  the 
bottom  of  the  bole  thereof  shall  be  filled  with  a 
proper  and  suSlcIent  mixture  of  sand,  stone, 
and  dry  cement,  so  as  to  form  a  concrete  up  to 
a  point  at  least  8  feet  above  the  top  of  the  gas 
or  oil  bearing  rock  or  rocks,  and  on  top  of  this 
filling  shall  be  placed  a  wooden  plug  at  least  6 
feet  long,  with  diameter  as  aforesaid,  which 
shall  be  properly  rammed  as  aforesaid.  The 
casing  from  the  well  shall  then  be  pulled  or 
withdrawn  therefrom,  and  Immediately  there- 
after a  cast-iron  ball  8  Inches  In  diameter  shall 
be  dropi>ed  In  the  well  and  securely  rammed  in- 
to the  shale  by  the  driller  or  owner  of  the  well, 
after  which  not  less  than  1  cubic  yard  of  sand 
pumping  or  drilling  taken  from  the  well  shall 
•e  pnt  on  top  of  said  Iron  ball. 

Sec.  8.  Any  person  or  corporation  violating 
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any  of  the  provisions  of  this  act  shall  be  liable 
to  a  penalty  of  |200  for  each  and  every  such 
violation,  and  to  the  further  penalty  of  {200 
for  each  ten  days  during  which  such  violation 
shall  continue;  and  all  such  penalties  shall  be 
recoverable  In  a  civil  action  or  actions,  la  the 
name  of  the  state  of  Indiana,  for  the  use  of 
the  county  In  which  such  well  shall  be  located, 
together  with  reasonable  attorney's  fees  and 
costs  of  suit. 

Sec.  4.  Whenever  any  person  or  corporation 
In  i>ossesslon  or  control  of  any  well  In  which 
natural  gas  or  oil  has  been  found  shall  fall  to 
comply  with  the  provisions  of  this  act,  any  pei^ 
son  or  corporation  lawfully  In  possession  of 
lands  situate  adjacent  to  or  in  the  vicinity  or 
neighborhood  of  such  well  may  enter  upon  the 
lands  upon  which  such  well  is  situate,  and  take 
possession  of  such  well  from  which  gas  or  oil 
is  allowed  to  escape  In  violation  of  the  provi- 
sions of  I  1  of  this  act,  and  pack  and  tube  such 
well,  and  shot  In  and  secure  the  flow  of  gas  or 
oil,  and  maintain  a  civil  action  In  any  court  of 
competent  jurisdiction  In  this  state  against  tha 
owner,  lessee,  agent,  or  manager  of  said  well, 
and  each  of  them  jointly  and  severally,  to  re- 
cover the  cost  and  expense  of  such  tubing  and 
packing,  together  with  attorneys'  fees  and  costa 
of  suit.  This  shall  be  In  addition  to  the  penal- 
ties provided  by  t  3  of  this  act. 

Sec.  6.  Whenever  any  person  or  corporation 
shall  atmndon  or  cease  to  operate  any  natural 
gas  or  oil  well,  and  shall  fall  to  comply  with 
the  provisions  of  |  2  of  this  act,  any  person 
or  cori>oration  lawfully  In  possession  of  lands 
adjacent  to  or  in  the  vicinity  or  neighborhood 
of  such  well  may  enter  upon  the  lands  upon 
which  such  well  is  situate,  and  take  possession 
of  such  well,  and  plug  and  flll  the  same  In  the 
manner  provided  by  {  2  of  this  act,  and  may 
maintain  a  civil  action  in  any  court  of  compe- 
tent jurisdiction  of  this  state  against  the  per- 
son, persons,  or  corporation  so  failing,  jointly 
and  severally,  to  recover  the  costs  and  expenses 
of  snch  plugging  and  filling,  together  with  at- 
torneys' fees  and  costs  of  suit.  This  shall  be 
In  addition  to  the  penalties  pi*vided  by  i  8  of 
this  act 
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other  portions  of  the  state  is  oontained  in 
and  percolates  freely  through  a  stratom  of 
rock  known  as  Trenton  rode,  oomprising  a 
yast  reeerroir  in  which  the  gas  is  confined 
under  great  pressure,  and  from  which  it  es- 
capes, when  it  is  permitted  to  do  so,  with 
great  force. 

"The  fuel  supplied  by  the  natural  gas  thus 
obtained  is  the  cheapest  and  best  Imown  to 
civilization,  and  the  value  of  the  natural-gas 
deposit  to  the  state  and  to  its  citizens  is 
many  millions  oi  dollars ;  that  since  the  dis- 
covery of  said  gas  deposit  in  1886  immense 
sums  of  money  have  come  into  the  state  and 
have  been  invested  in  large  manufacturing 
interests,  and  other  vast  sums  of  money  be- 
longing to  the  people  of  the  state  of  Indiana 
have  Men  invested  in  similar  enterprises, 
causing  a  great  increase  in  the  population, 
principally  in  the  territory  underlying  which 
said  gas  is  found.  Many  cities  in  and  adja- 
cent to  the  gas  territory,  including  those 
named,  are  wholly  dependent  for  fuel  upon 
natural  gas,  and  for  that  reason  the  people 
of  the  stato  of  Indiana  have  become  and  are 
interested  in  the  protection  and  continued 
preservation  of  the  natural  gas  supply;  that 
many  millions  of  dollars  invested  in  manu- 
facturing and  other  properties  in  and  near 
said  gas  territory  are  woolly  dependent  for 
their  continued  preservation  and  for  the 
permanent  value  of  their  property  upon  said 
natural  gas  supply;  that  their  location  and 
establishment  m  said  gas  territory  was  due 
(lM]*to  the  presence  of  natural  gas  underlying  the 
same,  without  which  such  enterprises  could 
net  operate  at  a  profit,  and  that  in  the  event 
the  supply  of  gas  should  be  exhausted  in  said 
territory  many  of  such  manufacturing  enter- 
prises, in  which  thousands  of  the  citizens  of 
Indiana  find  employment  at  remunerative 
wages,  will  be  compelled  to  stop  operation. 

"That  their  employees  will  be  thereby 
thrown  out  of  employment,  and  many  of 
them,  being  dependent  upon  their  labor  for 
support,  may  and  will  become  charges  upon 
the  state  and  its  several  municipal  sub- 
divisions; that  the  property  of  said  manu- 
facturing enterprises  and  the  vast  invest- 
ments depending  upon  them  and  related  to 
them  will  become  worthless  and  the  owners 
will  be  driven  to  remove  to  other  parts  of 
the  country,  taking  away  from  Indiana  great 
wealth  now  interested  in  said  enterprises  as 
aforesaid. 

"That  in  the  cities  named  and  in  all  the 
territory  known  as  the  'gas  belt'  the  inhabit- 
ante  have  for  years  used  practically  no  other 
fuel  than  natural  gas;  that  their  houses 
have,  in  many  instances,  been  constructed 
with  a  view  to  the  use  of  such  fuel,  and  will 
have  to  be  differently  equipped  before  other 
kinds  of  fuel  can  be  used;  that  the  cost  of 
natural  gas  as  fuel  to  the  people  of  the  'gas 
belt,'  who  number  several  hundreds  of 
thousands,  is  very  much  less  than  that  of 
any  other  fuel  that  has  ever  been  or  can  be 
procured  by  them,  and  that  to  the  other  in- 
habitants of  the  state  using  said  natural  gaa 
it  has  become  and  is  a  source  of  great  con- 
venience, comfort,  and  increased  happiness, 
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because  of  its  cheapness,  convenience,  and 
cleanliness  as  fuel. 

"That  many  small  villages  in  and  near  th« 
gas  territory  have  within  a  few  years  be- 
come flourishing  and  opulent  cities. 

"That  the  state's  wealth  and  ite  revenues 
derived  from  taxation  on  account  of  such 
increased  population  and  the  various  inter- 
esto  that  have  been  fostered  and  supported 
by  natural  gas  have  been  greatly  increased, 
and  will,  in  the  event  natural  gas  gives  out, 
be  correspondingly  curtailed. 

"That  the  stete  of  Indiana,  relying  upon 


the  permanent  supply  of  natural  gas,  has  at 
l^reat  expense  equipped  many  of  ite  public 
institutions,  including  the  state  house,  the 


Central  and  'other  hospitals  for  the  in8ane,[19S] 
the  asylums  for  the  blind  and  deaf  and  dumb, 
the  institution  for  the  care  of  orphans  of 
American  soldiers,  and  other  public  institu- 
tions owned  and  mainteined  by  the  stete  of 
Indiana  and  ite  various  municipal  subdivi- 
siona,  together  with  the  courthouses  in 
many  counties,  and  a  vast  number  of  public 
schools,  for  the  use  of  natural  gas  as  a  fuel, 
by  which  the  cost  of  mainteining  the  public 
buildings  ana  institutions  above  named  has 
been  materially  lessened  and  the  comfort  and 
happiness  of  their  inmates  and  oocupante  imi- 
mensely  increased. 

"That  the  supply  of  natural  gas  underly- 
ing the  territory  aforesaid  is  so  placed  in 
such  Trenton  rode  that  the  diminution  or  con- 
sumption of  said  gas  teken  from  said  reser- 
voir affecto  and  reduces  correspondingly  the 
common  supply. 

"That  if  the  gas  supply  is  husbanded  and 
protected  it  will  last  for  many  years  and 
continue  to  furnish  the  various  cities  named 
with  abundant  fuel,  and  the  population, 
wealth,  and  other  material  interesto  of  the 
state  will  continue  to  be  benefited  and  en- 
hanced, and  the  comfort,  happiness,  and  en- 
joyment of  the  people  of  the  stete  greatly 
increased. 

"That  underlying  a  portion  of  said  natural 
gas  territory  and  at  the  same  levels,  occupy- 
ing the  interstices — said  Trenton  rock  in 
common  with  said  gas,  are  large  quantities 
of  petroleum  oil ;  and  that,  because  of  the 
volatile  character  of  said  gas  and  the  pres- 
sure under  which  it  is  confined  in  said  Tren- 
ton rock  when  said  reservoir  is  tepped  by 
wells  drilled  into  the  same  from  the  surface 
of  the  earth,  said  gas  and  oil  will  and  do  es- 
cape into  the  open  air  in  great  volumes,  un- 
less securely  confined  in  tanks  or  other 
proper  receptecles. 

"That  on  or  about  the  2Sth  day  of  May, 
1807,  said  defendant,  the  Ohio  Oil  Company, 
drilled,  near  the  city  of  Alexandria,  in  said 
Madison  county,  a  number  of  wells  into  said 
gas  and  oil  bearing  rock,  producing  natond 
gas  and  petroleum  as  aforesaid  in  larg* 
quantities,  which  wells  are  known  by  the 
name  of  the  land  owner  upon  whose  land 
they  are  situated,  which  name  and  the  de- 
scription of  said  wells  are  as  follows,  to  wit." 

The  complaint  then  enumerated  five  gaa 
and  oil  wells  which  *had  been  opened  andflM] 
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,  were  bring  operated  by  the  defendant  for  ex- 

tracting oil,  and  averred  as  {ollows: 

"That  instead  of  securely  anchoring  said 
wells  and  each  of  them  when  so  drilled,  so  as 
to  confine  within  the  same  or  within  tanks  or 
pipes  or  other  safe  receptacles  the  natural 
gas  produced  therefrom  within  two  days  aft- 
er said  wells  were  respectively  completed  and 
gas  and  oil  were  struck  therein,  the  said  de- 
fendants, ever  since  the  completion  of  said 
wells,  all  of  which  have  been  completed  for 

Eeriods  varying  from  four  to  nine  months, 
ave  unlawfully  permitted  the  gas  produced 
therein  to  flow  and  escape  into  the  open  air, 
whereby  many  millions  of  cubic  feet  of  iiat< 
ural  gas  have  been  greatly  diminished,  and 
the  property  of  its  citizens  in  and  near  said 
gas  territory  dependent  upon  the  continued 
supply  of  said  natural  gas  for  fuel,  as  afore- 
said, has  been  greatly  damaged  and  de- 
creased in  value. 

"That  the  defendants  and  each  of  them 
avow  their  purpose  to  permit  said  gas  to  es- 
cape continuously  and  indefinitely  nereafter 
from  such  wells,  and  refuse  to  make  any  ef- 
fort to  confine  the  same,  but  declare  their 
purpose  to  drill  other  wells  in  said  gas  terri- 
tory and  permit  the  gas  therefrom  to  flow 
and  escape  into  the  open  air,  and  that  if  said 
gas  continues  to  flow  from  said  wells  the  sup- 
ply of  natural  gas  upon  which  the  citizens  of 
aaid  state  depend,  as  aforesaid,  will  be  great- 
ly diminished;  that  the  pressure  of  said  gan. 
as  found  in  said  Trenton  rock,  will  be  greatly 
diminished,  and  that  by  the  diminution  of 
said  pressure  water  will  accumulate  in  said 
rock  stratimi  and  ultimately  entirely  dis- 
place and  overcome  said  gas  supply. 

"Plaintiff  therefore  says  that,  because  of 
the  wrongful  acts  of  defendants  above  de- 
scribed, heretofore  committed  and  now  con- 
tinuing, its  property  and  that  of  its  citizens 
has  been  and  will  continue  to  be  essentially 
interfered  with,  and  the  comfortable  enjoy- 
ment of  the  lives  of  its  citizens  greatly  in- 
terrupted." 

Averring  the  irreparable  injury  to  result 
from  allowing  the  wells  to  continue  to  flow, 
as  stated,  the  inadequacy  of  the  enforcement 
of  the  penalties  provided  in  the  statute  to 
meet  the  evil  complained  of,  and  the  fact 
that  a  multiplicity  of  suits  would  be  engen- 
dered if  the  writ  of  injunction  prayed  for  was 
not  issued,  the  bill  charged — 
[197]  '"That  the  value  of  the  gas  wasted  by  per- 
mitting said  severol  wells  to  remain  open 
each  diay  is  of  great  value,  and  that,  in  ad- 
dition to  the  value  of  the  same,  the  whole 
gas  territory  or  field  is  greatly  damaged  by 
permitting  said  wells  to  remain  open,  in  that 
what  is  known  as  'back  pressure,'  resulting 
from  the  confinement  of  said  gas,  is  in  a 
great  measure  relieved  and  destroyed  when 
sold  gas  is  liberated  in  the  manner  aforesaid, 
and  that  said  back  pressure  is  necessary 
throughout  said  field  in  order  to  prevent  the 
flow  of  water  into  said  rock  stratum  and  the 
consequent  displacement  of  the  gas  therein 
contained;  that,  for  the  protection  of  said 
gas  supply  from  the  invasion  of  salt  water, 
it  ie  necessary  that  in  the  use  of  gas  from  j 
wells  drilled  into  said  reservoir  only  a  frao- 
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tion  of  the  entire  voliune  of  said  wells  should 
be  used,  to  the  end  that  the  back  pressure 
shall  be  maintained  at  as  high  a  pressure  as 
possible,  and  that  any  other  or  freer  method 
of  using  said  gas  has  a  tendency  to  expose  the 
same  to  danger  of  salt  water,  as  aforesaid." 

The  prayer  was  as  follows : 

"And  plaintiff  therefore  prays  that  a  tem- 
porary order  issue  forthwiUi  from  this  court 
prohibiting,  restraining,  and  enjoining  said 
defendant,  its  agents,  .servants,  and  em- 
ployees, from  further  suffering  or  permitting 
the  natural  gas  produced  in  said  wells  or 
any  of  them,  or  any  part  thereof,  to  longer 
escape  therefrom,  and  that  said  defendant 
be  ordered,  directed,  and  commanded  forth- 
with to  securely  confine  the  same  either  by 
anchoring  each  of  said  wells  or  by  confining 
the  gas  produced  therefrom  in  tanks,  pipes, 
or  other  proper  receptacles,  and  that  failing 
or  refusing  so  to  do  the  sheriff  of  Madison 
county  be  ordered  and  directed  forthwith  to 
procure  necessary  materials  and  labor,  and 
thereby  anchor,  secure,  and  confine  the 
natural  gas  produced  from  said  wells  and 
each  of  tiiem,  and  that  the  expense  of  so  do- 
ing be  taxed  as  part  of  the  costs  of  this  suit. 

"And  the  plaintiff  further  prays  that  upon 
the  final  hearing  of  this  cause  said  defend- 
ant company,  its  officers,  servants,  agents, 
and  employees,  be  perpetually  enjoined  and 
prohibited  from  further  suffering  said  gas 
to  escape,  and  that  they  be  forever  there- 
after commanded  to  confine  said  gas  safely 
and  securely  in  pipes,  tanks,  or  other  proper 
receptacles,  and  for  all  proper  relief." 

'The    temporary    injunction    issued    asrign 
prayed  for.    The  defendant  appeared  and  de- 
murred to  the  complaint  as  not  stating  a 
cause  of  action.    This  was  overruled.    The 
defendant  then  answered  as  follows: 

"The  defendant,  further  answering,  says 
that  before  and  at  the  commencement  of  this 
action  it  had  in  good  faith  been  and  then  was 
engaged  in  the  business  of  producing  oil  by 
drilling  therefor  in  the  earth  and  rock  below 
in  said  county  of  Madison,  and  that  in  the 
carrying  on  of  said  business  it  has  expended 
many  thousands  of  dollars  in  the  leasing  of 
territory,  the  purchase  of  machinery  and 
equipment  thereof,  and  for  the  drilling  of  a 
number  of  wells  and  for  pipes  and  pipe  lines, 
all  of  which  it  then  owned  and  still  owns. 

"The  defendant  admits  that  it  drilled  the 
well  complained  of  herein,  but  says  Uiat  said 
well  was  so  drilled  in  good  faith  solely  for 
the  purpose  of  raising  and  producing  oil,  the 
defendant  not  being  engaged  in  the  business 
of  producing  or  transporting  natural  gas  in 
said  county  and  having  there  no  plant  for 
that  purpose,  and  such  gas  in  such  case  being 
of  no  value  to  defendant,  and  there  being 
reasonable  grounds  to  believe  that  oil  existed 
in  said  territory  in  suflSciently  paying  quan- 
tities to  be  utilized. 

"That  said  well  complained  of  was  not 
drilled  in  or  near  any  village,  town,  or  city, 
but,  on  the  contrary,  was  drilled  in  the 
country  and  remote  from  any  dwelling,  and 
the  same,  as  so  constructed  and  operated,  is 
not  dangerous  to  life  or  property. 

"That  said  well  was  so  drilled  and  oom- 
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pleted,  oil  was  found  therein  in  paying 
quantities,  and  the  defendant  proceeded  to 
and  did  save  and  utilize  tlie  same,  paying  to 
the  land  owner  the  stipulated  royalties 
therefor,  and  so  operated  the  same  with 
Icnowledge,  approbation,  and  consent  of  such 
land  owner,  and  was  so  operating  the  same 
solely  as  an  oil  well  and  in  entire  good  faith 
at  the  time  of  tne  commencement  of  this  ac- 
tion ;  all  of  which  was  so  done  under  and  by 
virtue  of  a  lease  to  defendant  by  the  owner 
of  said  land  granted  before  the  commence- 
ment of  this  suit,  under  which  lease  defend- 
ant owns  all  the  gas  and  oil  in  said  well  and 
under  said  land,  and  said  well  is  of  great 
value  as  an  oil  well. 

"That  in  said  well  and  in  the  same  strata 
[198]of  rock  whence  such  *oil  was  produced  there 
were  also  found  at  said  time  quantities  of 
natural  gas,  which  by  its  own  pressure  es- 
caped through  said  pipes  and  into  the  open 
air,  said  pipes  being  the  same  as  the  ones 
through  which  said  oil  was  produced  and 
saved,  and  in  so  saving  such  oil  defendant 
utilised  such  gas  as  power,  force,  and 
agency  to  raise  said  oil  from  the  rock-bear- 
ing strata  below  the  surface  of  the  ground, 
such  being  the  usual,  natural,  and  ordinary 
method  of  raising  and  saving  oil  in  such 
cases. 

"And  the  defendant  further  says  that  no 
machinery  or  process  of  any  kind  has  ever 
by  the  highest  skill  been  devised  or  known 
to  the  world  whereby  in  such  a  case  the  oil 
in  such  well  can  be  produced  ana  saved,  un- 
less at  the  same  time  such  natural  gas  as 
may  be  in  such  well  is  suffered  to  escape,  and 
the  defendant  charges  the  fact  to  be,  there- 
fore, that  if  such  gas  shall  be  shut  into  such 
well  in  such  case  that  it  will  be  impossible 
to  raise  or  produce  oil  in  any  such  well,  and 
thereby  defendant's  said  business,  together 
with  its  said  plant,  property,  and  profits, 
will  be  entirely  destroyed  and  the  people  of 
said  county  and  state  will  be  deprived  of  the 
oae  and  profits  of  such  oil,  which  is  vastly  of 
more  value  than  natural  gas  in  said  well; 
and  the  defendant  says  it  so  operated  said 
well  with  the  highest  skill,  with  the  most 
improved  machinery  and  appliances  known 
to  the  world,  and  with  employees  of  the 
highest  skill,  and  that  no  more  gas  was  suf- 
fered to  escape  from  such  well  than  was  con- 
sistent with  the  due  operation  of  said  well 
with  the  highest  skill. 

"Tlie  defendant  further  alleges  that  for 
many  months  before  the  completion  of  said 
well  it  was  openly  and  publicly  engaged  in 
acquiring  territory,  in  equipping  said  plant, 
in  constructing  such  oil  lines,  and  in  incur- 
ring ihe  liabilities  and  paying  the  money 
therefor,  as  hereinbefore  alleged,  all  witji 
the  knowledge  and  acquiescence  of  the  plain- 
tiff and  with  no  notice  or  knowledge  what- 
ever to  or  on  the  part  of  defendant  that  it 
would  not  be  allowed  to  operate  such  well  or 
wells  until  after  the  said  money  had  been  so 
expended  and  after  said  well  had  been  eo 
completed. 

"That  in  the  territory  where  said  well  com- 
plained of  is  situated  there  are  a  number  of 
paying  «il  wella,  owned  and  operated  by 
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various  persons  and  corporations,  and  said 
field,  when  'properly  developed,  may  reason-l*001 
ably  be  expected  to  bis  a  large  one  for  the  pro- 
duction of  oil,  which  will.be  and  is  of  great 
value  to  the  people  of  said  county." 

Referring  to  the  law  of  Indiana,  the  con- 
text of  which  has  already  been  stated,  the 
answer  contained  this  averment: 

"This  defendant  further  alleges  that  said 
act  of  the  general  assembly  of  the  state  of 
Indiana,  as  above  set  out,  violates  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States  in  this,  that  it  deprives  the 
defendant  and  others  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denies 
to  defendant  and  others  the  equal  protection 
of  the  laws." 

The  state  demurred  to  the  answer  as  not 
alleging  facts  sufficient  to  constitute  a  de- 
fense. This  demurrer  was  sustained.  The 
defendant  refusing  to  answer  further,  a  de- 
cree granting  a  permanent  injunction  was 
entered.  An  appeal  having  been  prosecuted 
to  the  supreme  court  of  the  state  of  Indiana, 
in  that  court  the  decree  of  the  trial  court 
was  in  all  respects  affirmed.  150  Ind.  698, 
50  N.  E.  1125.  This  writ  of  error  was  there- 
upon allowed. 

Messrs.  M.  7.  Elliott  and  George 
Shirt*  argued  the  cause  and,  with  hleasrs. 
Stephenson,  Shirts,  <£  Fertig  filed  a  brief  for 
plaintiff  in  error: 

Oil  and  gas  in  place  are  part  of  the  realty, 
and  belong  to  the  owner  of  the  land  in  which 
they  are  contained. 

Stoughton's  Appeal,  88  Pa.  198;  Funk  r. 
Haldeman,  S3  %.  229;  Oill  v.  Weston,  110 
Pa.  312,  1  Atl.  921;  Broten  v.  Beeoher,  120 
Pa.  590,  16  Atl.  608;  Wettengel  r.  Oormley, 
160  Pa.  569,  28  Atl.  934;  Blaklejf  v.  Mar- 
shall, 174  Pa.  425,  34  Atl.  564;  Chicago  i 
A.  Oil  <f  Min.  Co.  v.  United  States  Petroleum 
Co.  57  Pa.  83;  Bryan,  Law  of  Petroleum  and 
Natural  Gas,  p.  24;  Kelley  v.  Ohio  Oil  Co. 
57  Ohio  St.  317,  39  L.  R.  A.  765,  49  N.  E. 
399;  Hughes  v.  United  Pipe  Lines,  119  N. 
Y.  423,  23  N.  E.  1042;  Williamson  v.  Jones, 
39  W.  Va.  231,  25  L.  R.  A.  222,  19  8.  E.  436; 
WiUon  v.  roust,  43  W.  Va.  828,  sub  nom. 
Wilson  V.  Hughes,  39  L.  R.  A.  292,  28  8.  K. 
781;  South  Penn.  OH  Co.  v.  Mclntire,  44 
W.  Va.  296,  28  S.  E.  922;  Barker  r.  Dale, 
3  Pittsb.  190.  Fed.  Caa.  No.  988;  Broum  r. 
Spilman,  155  U.  S.  665,  39  L.  ed.  304,  15  Sup. 
Ct.  Rep.  245. 

The  prohibition  against  depriving  any  per- 
son of  property  wiuiout  due  process  of  law 
extends  to  all  acts  of  the  state,  whether 
through  its  legislative,  executive,  or  judicial 
authorities. 

Soott  V.  MoTfeal,  154  U.  8.  45,  38  L.  ed. 
901,  14  Sup.  Ct.  Rep.  1108;  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
970,  17  Sup.  Ct  Rep.  581. 

An  act  which  deprives  a  person  of  the  ben- 
eficial use  of  his  property  deprives  him  of 
his  property  without  due  process  of  law. 

B«  Furman  Street,  17  Wend.  658;  «• 
Wall-street,  17  Barb.  639;  Oilman  y.  Tucker, 
128  N.  Y.  180, 13  L.  R.  A.  804,  28  N.  E.  1040; 
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'Home  In*.  Co.  t.  Veto  York,  134  U.  S.  698, 
83  L.  ed.  1029,  10  Sup.  Ct  Rep.  593. 

The  police  power  of  a  state  cannot  invade 
the  rights  guaranteed  by  the  Constitution 
of  the  United  States. 

People  T.  Jackson  <£  U.  PI.  Road  Co. 
9  Mich.  285;  New  Orleans  Gaslight  Oo.  t. 
'LoiUsiana  Light  i  Beat  Producing  <£  Ufg. 
Co.  115  U.  S.  061,  29  L.  ed.  520,  6  Sup.  Ct. 
Eep.  252;  Walling  v.  Michigan,  116  U.  S. 
447,  29  L.  ed.  692,  6  Sup.  Ct  Rep.  454. 

The  determination  as  to  what  is  the  proper 
exercise  of  the  police  power  by  the  l^sla- 
ture  is  subject  to  the  supervision  of  the 
courts. 

Uugler  v.  Kansas,  123  U.  S.  661,  31  L.  ed. 
210,  8  Sup.  Ct.  Rep.  273;  People  v.  Oillson, 
109  N.  Y.  389,  17  N.  E.  343;  Colon  v.  Lisk, 
163  N.  Y.  188,  47  N.  E.  302;  People  v.  Marx, 
99  N.  Y.  377.  52  Am.  Eep.  34,  2  N.  E.  29; 
People  T.  Arensberg,  103  N.  Y.  399,  67  Am. 
Rep.  741.  8  N.  E.  736;  Forster  v.  Soott,  136 
N.  Y.  677.  18  L.  R.  A.  543,  32  N.  E.  976. 

Under  the  guise  of  police  power  the  l^sla- 
ture  cannot  invade  the  rights  of  persons  and 
property;  and  a  statute,  the  ostensible  ob- 
ject of  which  is  to  secure  the  public  welfare 
or  safety,  must  appear  to  be  adapted  to  that 
«nd. 

Ritchie  V.  People,  166  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  464;  People  v.  OUUon,  109  N. 
Y.  389.  17  N.  E.  343;  Calder  v.  Bull,  3  Dall. 
386,  1  L.  ed.  648;  Watertovm  t.  Mayo,  109 
Mass.  315.  12  Am.  Eep.  694;  Cooley,  Const. 
Lim.  6th  ed.  306,  307,  309. 

Whenever  the  legislature  passes  an  CMtt 
which  transcends  the  limit  of  the  police  pow- 
er, it  is  the  duty  of  the  judiciary  to  pro- 
nounce it  invalid,  and  nullify  the  attempt  to 
invade  the  people's  rights. 

People  ea  rel.  Nechamcus  y.  Warden  of 
City  PrUon,  144  N.  Y.  629,  27  L.  R.  A.  718, 
39  N.  E.  686;  Health  Department  of  Neto 
York  V.  Trinity  Church,  145  N.  Y.  32,  27  L. 
R.  A.  710.  39  N.  E.  833;  Tiedeman,  Limita- 
tion of  Police  Powers,  {  121d,  p.  397,  S  122, 
p.  423. 

Messrs.  C.  O.  Shlrler  and  William  L. 
Taylor  argued  the  cause,  and,  with  Mr. 
Merrill  Moores  filed  a  brief  for  defendant  in 
error: 

Natural  gas,  as  a  subject  of  property,  is 
analogous  to  animals  wild  by  nature,  in  that, 
while  in  its  natural  state  and  before  it  has 
been  reduced  to  possession  and  control,  it  is 
the  property  of  the  state  in  its  sovereign  ca- 
pacity. 

Westmoreland  i  0.  Natural  Oas  Co.  v.  De- 
Witt,  130  Pa.  232.  6  L.  R.  A.  731,  18  Atl. 
724 ;  PeopUfs  Oas  Co.  v.  Tyner,  131  Ind.  277, 
16  L.  R.  A.  443,  31  N.  E.  69;  Townsend  v. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  49  K.  E. 
14. 

As  a  mineral  fera  natura,  the  state  may 
regulate  its  production  and  prohibit  its 
waste,  practically  without  limit;  and  in  so 
doing  the  legislatures  of  the  states  are  not 
restricted  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  or  by  the 
constitutional  guarantiee  in  favor  of  private 
property,  contained  in  the  fundamental  law 
of  the  state*. 
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Jamieson  v.  Indiana  Natural  Oas  d  Oil 
Co.  128  Ind.  655,  12  L.  R.  A.  652,  3  Inters. 
Com.  Eep.  613,  28  N.  E.  76;  Townsend  v. 
State,  147  Ind.  624,  37  L.  E.  A.  294,  49  N.  E. 
14;  Westmoreland  <£  0.  Natural  (fas  Oo.  T. 
De  Witt,  130  Pa.  236,  6  L.  R.  A.  731,  18  AU. 
724;  Oentile  v.  State,  29  Ind.  415;  Com.  v. 
Gilbert,  160  Mass.  157.  22  L.  R.  A.  439,  35 
N.  E.  454;  State  t.  Rodman,  68  Minn.  393, 
59  N.  W.  1098. 

The  right  of  legislatures  of  the  states  to 
r^^late  the  use  and  prohibit  the  waste  or 
destruction  of  property  extends,  not  only  to 
that  class  in  which  the  state,  as  sovereign, 
has  a  qualified  ownership,  but  includes  every 
species  of  property  in  tne  preservation  and 
use  of  wmch  the  public  has  an  interest, 
either  because  of  its  nature,  or  because  the 
public  health,  the  public  safety,  the  public 
morals,  or  the  general  public  welfare  in  any 
respect  is  involved. 

Com.  v.  Alger,  7  Cush.  53;  Bancroft  v. 
Cambridge,  126  Mass.  438;  Com.  v.  Tewks- 
bury,  11  Met.  56;  State  v.  Schlemmer,  42  La. 
Ann.  1166, 10  L.  R.  A.  135,  8  So.  307 ;  Cooley, 
Const.  Lim.  *pp.  88-89 ;  18  Am.  &  Eng.  Enc. 
Law,  p.  745;  Dams  v.  State,  68 
Ala.  58,  44  Am.  Rep.  128;  Thorpe  v.  Rut' 
land  d  B.  R.  Co.  27  Vt.  142,  62  Am.  Dec  625; 
Hedderieh  t.  State,  101  Ind.  664,  61  Am. 
Rep.  768;  Jamieson  t.  Indiana  Natural  Gas 
<£  Oil  Oo.  128  Ind.  668,  12  L.  R.  A.  652,  28 
N.  E.  76;  State  t.  Peel  Splint  Coal  Oo.  36 
W.  Va.  830,  17  L.  R.  A.  385,  15  S.  E.  1000; 
Health  Department  of  New  York  v.  Trinity 
Church,  145  N.  Y.  32.  27  L.  R.  A.  710,  39  N. 
E.  833;  Rideout  v.  Know,  148  Mass.  368,  2  L. 
E.  A.  81,  19  X.  E.  390;  Slaughter-House 
Oases,  16  Wall.  36,  21  L.  ed.  394;  State  ea 
rel.  Clark  v.  Haworth,  122  Ind.  462,  7  L.  R. 
A.  240,  23  N.  E.  946;  Lawton  r.  Steele,  162 
U.  S.  133,  38  L.  ed.  386,  14  Sup.  Ct  Rep. 
499;  Com.  v.  Gilbert,  160  Mass.  167,  22  L.  R. 
A.  439.  36  N.  E.  464;  Munn  T.  Illinois,  94  U. 
S.  113,  24  L.  ed.  77;  Budd  v.  New  York,  143 
U.  S.  617,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
46,  12  Sup.  Ct  Rep.  468;  Dow  v.  Beidelman, 
125  U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com, 
Eep.  56,  8  Sup.  Ct  Eep.  1028;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct  Rep.  273;  Peik  v.  Chicago  &  N.  W.  R.  Co. 
94  U.  S.  164,  24  L.  ed.  97 ;  Giozza  v.  Tieman, 
148  U.  S.  6S7,  37  L.  ed.  599,  13  Sup.  Ct  Re;. 
721 ;  Gray  v.  Connecticut,  159  U.  8.  74,  40  L. 
ed.  80,  15  Sup.  Ct.  Eep.  985;  Plumley  v.  Mas- 
sachusetts, 156  U.  S.  461,  39  L.  ed.  223,  5 
Inters.  Com.  Eep.  690,  15  Sup.  Ct.  Rep.  154; 
Powell  v.  Pennsylvania,  127  U.  S.  678,  32  L. 
ed.  263,  8  Sup.  Ct  Rep.  992, 1257 ;  Atty.  Gen. 
v.  Jamaica  Pond  Aqueduct  Corp.  133  Mass. 
301;  United  States  v.  North  Bloomfield 
Gravel  Min.  Co.  81  Fed.  Eep.  243,  59  U.  8. 
App.  377,  88  Fed.  Eep.  664,  32  C.  C.  A.  84; 
Hague  v.  Wheeler,  157  Pa.  324,  22  L.  R.  A. 
141,  27  Atl.  714. 

A  natural-gas  deposit  is  analogous  to  a 
surface  stream  or  lake,  any  obstruction  or 
diversion  of  which,  even  in  the  absence  of 
statutory  prohibition,  is  the  subject  of  an 
action  by  anyone  who  is  injured  thereby. 

WheatUy  v.  Bough,  26  Pa.  528,  64  Am. 
Dec  721;  Haldeman  y.  Bruckhart,  45  Pa. 

735 


Digitized  by 


Google 


aofr-ao3 


SCFBEIU  COUBZ  OF  TJU  UBITED  STATES. 


Oct.  Tkbm. 


S14.  84  Am.  Dee.  611;  Saddler  t.  Lee.  66  G*. 
45,  42  Am.  Rep.  62;  Cross  r.  Kitts,  68  CkL 
217,  68  Am.  B^.  558,  10  Fac.  409;  27  Am. 
&  Eng.  Enc.  of  Law,  424;  New  Albany  <£  i8. 
R.  Co.  V.  Peterson,  14  Ind.  112,  77  Am.  Dec. 
60;  (ireeneastle  v.  EaeeUtt,  23  Ind.  186; 
OoIUm  v.  Ohartiers  Valley  Oas  Co.  131  Fa. 
143,  6  L.  R.  A.  280,  18  AU.  1012;  People  v. 
Bt.  LouU,  10  lU.  361.  48  Am.  Dec  330;  Peo- 
ple T.  Truekee  Lumber  Co.  116  Cal.  397,  39 
L.  R.  A.  681, 48  Fac.  374;  Com.  t.  Pittsburgh 
d  C.  B.  Co.  24  Fa.  159,  62  Am.  Dec  372; 
Atty.  Oen.  v.  Jamaica  Pond  Aqueduct  Corp. 
133  Maes.  361;  Ooosaw  Uin.  Co.  v.  South 
Carolina,  144  U.  S.  666, 36  L.  ed.  643, 12  Sup. 
Ct  Rep.  689;  United  States  v.  North  Bloom- 
field  Oravel  Uin.  Co.  81  Fed.  Rep.  243,  69  U. 
S.  App.  377,  88  Fed.  Rep.  664,  32  C.  C.  A.  84. 

Extoaordinary  emergencies  in  many  cases 
call  for  estraordinary  remedies. 

Columbian  Athletic  Club  v.  State  ex  rel. 
UoMahan,  143  Ind.  102,  28  L.  R.  A.  727, 
40  N.  E.  914. 

[tM]  *Mr.  Justice  WUte,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  all  in  substance 
are  resoIviUile  into  one  proposition,  which 
is,  that  the  enforcement  of  the  provisions  of 
the  Indiana  statute  as  against  the  plaintiff 
in  error  constituted  a  taking  of  private 
property  without  adequate  compensation, 
and  therefore  amounted  to  a  denial  of  due 
process  of  law  in  violation  of  the  Fourteenth 
Amendment. 

When  this  proposition  is  analyzed  by  the 
light  of  the  facta  which  are  admitted  on  the 
record,  it  becomes  apparent  that  the  founda- 
tion upon  which  it  must  rest  involves  two 
contentions  which  are  in  conflict  one  with 
the  other;  in  other  words,  the  argument  by 
which  alone  it  is  possible  to  sustain  the  claim 

[Mllbecomes,  'when  truly  comprehended,  self-de- 
structive.  Thus,  it  is  apjparent,  from  the  ad- 
mitted facts,  that  the  oil  and  gas  are  com- 
mingled and  contained  in  a  natural  reser- 
voir whidi  lies  beneath  an  extensive  area  of 
county,  and  that  as  thus  situated  the  gas 
and  oil  are  capable  of  flowing  from  place  to 

J  lace,  and  are  hence  susceptible  of  being 
rawn  off  by  wells  from  any  point,  provided 
they  penetrate  into  the  reservoir.  It  is 
also  undoubted  that  such  wells,  when  bored 
from  many  points  in  the  superincumbent 
surface  of  the  earth,  are  apt  to  reach 
the  reservoir  beneath.  From  this  it 
must  necessarily  come  to  pass  that  the 
entire  volume  of  gas  and  oil  is  in  some 
measure  liable  to  be  decreased  by  the  aet  of 
anyone  who,  within  the  superflcial  area, 
bores  wells  from  the  surface  and  strikes  the 
reservoir  containing  the  oil  and  gas.  And 
hence,  of  course,  it  is  certain,  if  there  can  be 
no  authority  exerted  by  law  to  prevent  the 
waste  of  the  entire  supply  of  gas  and  oil,  or 
either,  that  the  power  which  exists  in  every- 
one who  has  the  right  to  bore  from  the  sur- 
face and  tap  the  reservoir  involves  in  its 
ultimate  conception,  the  unrestrained  license 
to  waste  the  entire  contents  of  the  reservoir 
by  allowing  the  gas  to  be  drawn  off  and  to 
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be  dispersed  in  the  atmospheric  air,  and  bf 
permitting  the  oil  to  flow  without  nae  or 
benefit  to  anyone.  Theae  things  being  law- 
ful, as  thqr  must  be  if  the  acts  stated  can- 
not be  controlled  by  law,  it  follows  that  ao 
particular  individual  having  a  right  to 
make  borings  can  complain,  and  thus  the  tar 
tire  product  of  oil  and  gas  can  be  destaxTad 
by  any  one  of  the  surface  owners.  Th«  propp- 
sition,  then,  which  denies  the  power  u  Um 
state  to  regulate  by  law  the  manner  in  t^ek 
the  gas  and  oil  may  be  a{>propriated,  and 
thus  prevent  their  destruction,  of  aeoeaaity 
involves  the  assertion  that  there  can  be  ao 
right  of  ownership  in  and  to  the  oil  and  gM 
b^ore  the  same  have  been  actiully  appropri- 
ated by  being  brought  into  the  possession  of 
some  parUciuar  person.  But  it  cannot  be 
that  property  as  to  a  specified  thing  vests  in 
one  who  has  no  right  to  prevent  any  other 
person  from  taking  or  destroying  the  object 
which  is  asserted  to  be  the  suojeet  ot  the 
right  of  property.  The  whole  oontention, 
therefore,  comes  to  this:  That  property 
has  been  taken  without  due  process  of^law, 
in  violation  of  the  Fourteentii  Amendment, 
because  of  the  fact  that  the  thing  taken  *wa«[M^ 
not  property,  and  could  not,  therefore,  be 
brought  within  tiie  guaranties  ordained  for 
the  protection  of  property. 

The  confusion  of  thought  which  permeates 
the  entire  argument  is  two  fold:  First,  an 
entire  inisoonoeption  of  the  nature  of  the 
right  of  the  surface  owner  to  the  gas  and 
oil  as  they  are  contained  in  their  natural 
reservoir,  and  this  gives  rise  to  a  miscon- 
ception as  to  the  scope  of  the  legislative  au- 
thority to  regulate  the  appropriation  and 
use  thereof.  Second,  a  confoundug,  by  treat- 
ing as  identical,  things  which  are  essentially 
separate;  that  is,  the  right  of  the  owner  of 
land  to  bore  into  the  bosom  of  the  earth,  and 
thereby  seek  to  reduce  the  gas  and  oil  to 
possession,  and  his  ownership  after  the  result 
of  the  borings  has  reached  fruition  to  the 
extent  of  oil  and  gas  by  himself  actually  ex- 
tracted and  approriated.  In  other  words, 
the  fallacy  arises  from  considering  that  the 
means  which  the  owner  of  land  has  a  right 
to  use  to  obtain  a  result  is  in  legal  effect  the 
same  as  the  result  which  may  be  reached. 
We  will  develop  the  misunderstanding  which 
is  involved  in  the  matters  just  stated. 

No  time  need  be  spent  in  restating  the  gen- 
eral common-law  rule  that  the  ownership  in 
fee  of  the  surface  of  the  earth  carries  with 
it  the  right  to  the  minerals  beneath,  and  the 
consequent  privilege  of  mining  to  extract 
them.  And  we  need  not,  therefore,  pause  to 
consider  the  scope  of  the  legislative  author- 
ity to  rqpilate  the  exercise  of  mining  rights 
and  to  direct  the  methods  of  their  enjoyment 
so  as  to  prevent  the  infringement  by  one 
miner  of  the  rights  of  others.  Del  Monte 
Min.  <t  Mill.  Co.  v.  Last  Ohanoe  Min.  <f  Mill. 
Co.  171  U.  S.  60,  43  h.  ed.  74,  18  Sup.  Ct 
Rep.  896.  The  question  here  arising  does 
not  require  a  consideration  of  the  matters 
just  referred  to,  but  it  is  this:  Does  the 
peculiar  character  of  the  snbstaneee,  oil  and 
gas,  which  are  here  involved,  the  manner  in 
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which  th^  are  hdd  in  their  natural  reser- 
Toirs,  the  method  by  which  and  the  time 
when  they  may  be  reduced  to  actual  poaaee- 
■ion  or  become  the  property  of  a  particular 
person,  cause  them  to  be  exceptions  to  the 
general  principles  applicable  to  other  min- 
eral deposits,  and  hence  subject  them  to  dif- 
ferent rules?  True  it  is  that  oil  and  gaa, 
lilce  other  minerals,  are  situated  beneath  the 
surface  of  the  earth,  but  except  for  this  one 
point  of  similarity,  in  many  other  respecta 
th^  greatly  differ.  They  have  no  fixed  situs 
I] 'under  a  particular  portion  of  the  earth's 
surface  within  the  area  where  they  obtain. 

.  They  have  the  power,  as  it  were,  of  self- 

transmission.    No  one  owner  of  the  surface 
of  the  earth,  within  the  area  beneath  which 

,  the  gaa  and  oil  move  can  exercise  his  right 

to  extract  from  the  common  reservoir,  in 
which  the  supply  is  held,  without,  to  an  ex- 
tent, diminishing  the  source  of  supply  as  to 
'  which  all  oiber  owners  of  the  surface  must 
exercise  their  rights.  The  waste  by  one 
owner,  caused  by  a  reckless  enjoyment  of  his 
right  of  striking  the  reservoir,  at  once,  there- 
fore, operates  upon  the  other  surface  owners. 
Besides,  whilst  oil  and  gas  are  different  in 
character  they  are  yet  one,  because  they  are 
unitedly  held  in  the  place  of  deposit.  In 
Brown  v.  Spilman,  155  U.  S.  665,  669,  670,  39 
L.  ed.  304,  305,  15  Sup.  Ct.  Rep.  245,  247, 
these  distinctive  features  of  deposits  of  gas 
and  oil  were  remarked  upon.  The  court  said: 
"Petroleum  gas  and  oil  are  substances  of 
a  peculiar  character,  and  decisions  in  ordi- 
nary cases  of  mining  for  coal,  and  other  min- 
erals which  have  a  fixed  situs,  cannot  be  ap- 
plied to  oontracte  concerning  them  witiiout 
some  qualifications.  They  belong  to  the 
owner  of  the  land,  and  are  a  part  of  it,  so 
long  as  they  are  on  it  or  in  it,  or  subject  to 
his  control,  but  when  they  escape  and  go  in- 
to other  land,  or  come  under  another's  con- 
trol, the  title  of  the  former  owner  is  gone.  If 
an  adjoining  owner  drills  his  own  land  and 
taps  a  deposit  of  oil  or  gas,  extending  under 
his  neighbor's  field,  so  that  it  comes  into  his 
well,  it  becomes  his  property.  Brovm  v. 
Vandergrift,  80  Pa.  142,  147 ;  Westmoreland 
<£  C.  Natural  Oaa  Co.  v.  De  Witt,  130  Pa. 
236,  6  L.  R.  A.  731,  18  Atl.  724. 

In  Westmoreland  d  0.  Vatwrol  Oat  Co.  v. 
D«  Witt,  130  Pa.  236,  5  L.  R.  A.  731,  18  Atl. 
724,  the  supreme  court  of  Pennsylvania  con- 
sidered the  character  of  ownership  in  natural 
gas  and  oil  aa  these  substences  existed  be- 
neath tli«  •urfaoe  of  the  earth.  The  court 
said: 

"The  Iskmed  master  says  gas  is  a  mineral, 
and  while  in  titu  is  part  of  the  land,  and 
therefore  possession  of  the  land  is  possession 
of  the  gas.  But  this  deduction  must  be 
made  with  some  qualifications.  Oas,  it  is 
true,  is  a  mineral ;  but  it  is  a  mineral  with 
peculiar  attributes,  which  require  the  appli- 
cation of  precedents  arising  out  of  ordinary 

:[S04]i>>ineraI  rights,  with  much  more  'careful  con- 
sideration of  the  principles  involved  than  of 
the  mere  decisions.  Water,  also,  is  a  min- 
eral, but  the  decisions  in  ordinary  cases  of 
mining  righto,  ete.,  have  never  been  held  as 
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unqualified  precedento  in  regard  to  flowing 
or  even  to  percolating  waters.  Water  and 
oil,  and  still  more  strongly  gas,  may  be 
classed  by  themselves,  if  the  aiuilogy  be  not 
too  fanciful,  as  minerals  fara  naturae.  In 
common  with  animals,  and  unlike  other  min- 
erals, they  have  the  power  and  the  tendency 
to  escape  without  the  volition  of  the  owne>. 
Their  'fugitive  and  wandering  existence 
within  the  limite  of  a  particular  tract  is  un- 
certain,' aa  said  by  Chief  Justice  A^ew  in 
Brown  v.  Tandergnft,  80  Pa.  147,  148, 
.  .  .  They  belong  to  the  owner  of  the 
land,  and  are  a  part  of  it,  so  long  as  they  are 
on  or  in  it,  and  are  subject  to  his  control; 
but  when  they  escape  and  go  into  other  land, 
or  come  under  another's  control,  the  title  of 
the  former  owner  is  gone.  Possession  of  the 
land,  therefore,  is  not  necessarily  possession 
of  the  gas." 

In  Hague  v.  Wheeler,  157  Pa.  324,  22  L. 
R.  A.  141,  27  Atl.  714,  the  question  involved 
in  the  cause  was  the  right  of  a  land  owner 
who  had  a  gas  well  on  his  own  land  to  com- 
plain of  the  escape  of  gas  from  a  well  situ- 
ated on  the  land  of  another.  After  advert- 
ing to  the  rule  embodied  in  the  maxim,  8io 
utere  tuo  ut  alienum  non  Icedaa,  and  after 
referring  to  the  exceptional  nature  of  the 
right  to  acquire  ownership  in  natural  gas 
and  oil,  it  was  decided  that  the  complainant 
was  not  entitled  to  relief.  The  court  said 
(167  Pa.  340,  341,  22  L.  R.  A.  147,  148,  27 
Atl.  719.  720) : 

"Now,  it  is  doubtless  true  that  the  public 
has  a  sufficient  interest  in  the  preservation 
of  oil  and  gas  from  waste  to  justify  legisla- 
tion upon  this  subject.  Something  has  been 
done  in  this  direction  already  by  the  acto 
r^^ulating  the  plugging  of  abandoned  wells. 
.  .  .  In  the  disposition  he  may  make  of 
it  [private  proper^]  he  is  subject  to  two 
limitations.  He  must  not  disregard  his  ob- 
ligations to  the  public.  He  must  not  disre- 
gard his  neighbor's  righto.  If  he  uses  his 
product  in  such  a  manner  as  to  violate  any 
rule  of  public  policy,  or  any  positive  provi- 
sion of  the  written  law,  he  brings  himself 
within  the  reach  of  the  courte.  If  the  use 
be  makes  of  his  own,  or  its  waste,  is  inju- 
rious to  the  property  or  the  health  of  others, 
such  use  or  waste  may  be  restrained,  or  dam- 
ages recovered  therefor;  but,  'subject  to[806] 
these  limitotions,  his  power  as  an  owner  is 
absolute  until  the  legislature  shall,  in  the  in- 
terest of  the  public,  as  consumers,  restrict 
and  regulate  it  by  statute." 

Again,  in  Jones  v.  Forest  Oil  Oo.  (Jan- 
uary, 1900),  194  Pa.  379,  44  Atl.  1074,  the 
same  subject  was  once  more  considered.  The 
complaint  was  filed  by  one  land  owner  hav- 
ing a  gas  well  on  his  land,  to  enjoin  the  own- 
er of  adjoining  property  from  using  in  a  gas 
well  thereon  a  pump  which  was  asserted  to 
have  such  power  that  its  operation  wotild 
draw  away  the  oil  and  gas  from  the  well  of 
the  complainant  to  that  of  the  defendant. 
Reviewing  the  cases  to  which  we  have  just 
referred,  and  after  quoting  the  languu^o  ot 
Chief  Justice  Agnew,  in  Brown  v.  Vander- 
grift, 80  Pa.  142,  147,  wherein,  as  we  have 

737 


Digitized  by 


Google 


90S-a08 


SiTPBKlfS  COUSI  OF  THB  URUD  STATKB. 


Oct.  Tbbm, 


a,  oil  and  gas  were  by  analogy  claseed  as 
"minerals  fera  naturce,"  the  court  decided : 

"From  these  cases  we  conclude  that  the 
property  of  the  owner  of  lands  in  oil  and  gas 
is  not  absolute  until  it  is  actually  in  hi* 
grasp  and  brought  to  the  surface." 

Again  applying  the  consequences  of  the 
doctrine   just   stated,    the  court   declared: 

"If  possession  of  the  land  is  not  neces- 
sarily possession  of  the  oil  and  gas,  is  there 
any  reason  why  an  oil  and  gas  operator 
should  not  be  po-mitted  to  adopt  any  and  all 
appliances  known  to  the  trade  to  make  the 
production  of  his  wells  as  large  as  possible  t" 

A  brief  examination  of  the  Indiana  deci- 
simis  on  the  subject  of  oil  and  natural  gas, 
and  the  right  to  aequire  ownership  thereto 
will  make  it  apparent  that  from  the  peculiar 
nature  of  tiiese  substances  courts  of  that 
state  have  announced  the  same  rule  as  that 
recognized  by  this  court  in  Brown  v.  £fptl- 
man,  156  U.  8.  666,  669,  670,  39  L.  ed.  304, 
806, 16  Sup.  Ct.  Rep.  246,  and  which  has  been 
applied  by  the  supreme  court  of  the  state  of 
PeimsylTania.  In  State  ea  rel.  Oorwin  v. 
Indiana  <t  0.  OU,  Oat,  <£  Jftn.  Oo.  120  Ind. 
675,  6  L.  R.  A.  679,  22  N.  B.  778,  a  law  of 
the  state  of  Indiana  which  made  it  unlawful 
for  any  person  to  conduct  natural  gas  beyond 
the  state,  and  imposing  penalties  for  so  do- 
ing, was  assailed  as  unconstitutional  beeanse 
repugnant  to  the  commerce  clause  of  the  Con- 
atUution  of  the  United  States.  The  court 
held  tiie  statute  to  be  void  for  the  asserted 
[M}0]eauBe.  The  'property  in  natural  gas  when 
reduced  to  actual  possession  was  decided  to 
be  like  any  other  property,  and  therefore  the 
subject  of  commerce,  and  within  the  protec- 
tion of  the  CcMMtitution  of  the  United 
States.  In  Jamieson  t.  Indiana  Natural 
OaadOUCo.  128  Ind.  656,  12  L.  R.  A.  662, 
28  N.  E.  76,  a  law  of  that  state  which  pro- 
hibited the  transportation  of  natural  gas 
through  pipes  at  a  greater  pressure  than  300 
pounS  per  square  inch,  or  otherwise  than  by 
its  natural  now,  was  attacked,  not  only  on 
the  ground  of  its  interference  with  the  right 
of  property  which  sprang  into  existence  with 
the  possession  of  the  gas,  but  because  also 
the  act  in  question  was  a  regulation  of  in- 
terstate commerce.  Both  contentions  were 
decided  to  be  without  merit,  substantiallT  on 
the  ground  that  the  dangerous  nature  of  the 
product,  its  susceptibility  to  explosion,  and 
the  consequent  huard  to  life  and  property 
whidi  might  arise  from  its  moyement 
through  pipes,  made  the  act  of  transmitting 
a  fit  subject  for  jtolice  regulation.  In  the 
course  of  its  opinion  the  court  said : 

"The  local  character  of  such  a  substance 
as  natural  gas  is,  we  repeat,  marked  and  pe- 
enliar.  It  is  a  natural  product,  and  its 
source  is  in  the  soil  or  rocks  of  the  earth.  It 
is  as  strikingly  local  as  coal  or  petroleum; 
and  yet  no  one  btw  ever  questioned  the  power 
of  a  state  to  enact  laws  governing  mming. 
,  .  .  It  is  BO  essentially  local  that  only 
local  r^ulation  can  be  effective  or  appro- 
priate. It  is  found  in  very  few  localities, 
and  the  character  of  locality  is  impressed 
upon  it  more  clearly  and  strongly  than  upon 
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almost  any  other   natural   product   in  th* 
world." 

Again,  said  the  court: 

"The  local  and  peculiar  character  of  nat- 
ural gas  makes  it  almost  impossible  that  it 
should  be  the  subject  of  general  national  reg- 
ulation. .  .  .  Upon  this  point  we  aiBrm 
that  natural  gas  is  characteristically  and 
peculiarly  a  local  product;  that  its  produc- 
tion is  confined  to  a  limited  territory;  that 
because  of  its  local  charaeteristica  and 
peculiarities  it  is  a  proper  subject  for  state 
legislation,  and  cannot  so  far  as  Temrdt 
lo«al  protection,  be  made  the  subject  of  gen- 
eral Iq^lation  by  Congress." 

In  Peopkf*  Qa»  Co.  v.  Tyner,  131  Ind.  277, 
281, 16  L.  R.  A.  443, 31  N.  E.  59,  'the  contro-[SOTl 
versv  was  this:  A  lotowner  in  a  town  filed 
a  bill  for  an  injimction  to  prevent  a  neigh- 
boring lotowner  from  using  nitroglycerme 
"to  shoot"  a  gas  well  on  his  property.  The 
court  refused  the  injimction.  In  the  course 
of  the  opinion  it  was  said: 

"It  has  been  settled  in  this  state  that  nat- 
ural gas,  when  brought  to  the  surface  of  the 
earth  and  placed  in  pipes  for  transportation, 
is  property,  and  may  be  the  subject  of  inter- 
state commerce.  State  v.  Indiana  <t  0.  Oil, 
Oat,  i  Uin.  Co.  120  Ind.  576,  6  L.  R.  A.  579, 
22  X.  £.  778.  Water,  petroleum,  oil,  and  gas 
are  generally  classed  by  themselves  as  min- 
erals possessing  in  some  dq^ee  a  kindred 
nature." 

After  quoting  authorities  rdating  to  sub- 
terranean currents  of  water,  and  treating 
gas  and  oil  before  being  reduced  to  posses- 
sion as  of  a  kindred  nature,  the  court  said: 

"Like  water  it  is  not  the  subject  of  prop- 
erty except  while  in  actual  occupancy,  and 
a  grant  of  either  water  or  oil  is  not  a  grant 
of  the  soil  or  of  anything  for  which  ejecUnent 
will  lie." 

The  case  of  Broton  v.  Vandergrift,  80  Pa. 
142,  from  which  we  have  previously  quoted, 
was  then  referred  to,  and  the  analogies  be- 
tween oil  and  gas  and  animals  fetw  naturw 
were  approved  and  adopted.  In  Totontend 
V.  State,  147  Ind.  624,  37  L.  R.  A.  294,  49  N. 
E.  14,  the  constitutionality  of  a  statute  for- 
bidding the  burning  of  natural  gas  in  flam- 
beau lights  was  attacked  because  it  was  as- 
serted to  violate  the  Fourteenth  Amendment 
to  the  CSonstitution  of  the  United  States  and 
various  provisions  of  the  Constitution  of  the 
state  of  Indiana.  The  court  held  that  the 
statute  was  not  amenable  to  the  assaults 
made  upon  it.  In  a  full  opinion  reviewing 
the  nature  />f  the  ownership  in  oil  and  na^ 
ural  gas,  the  power  of  the  state  to  regulate 
and  control  their  use  and  waste  in  the  inter- 
est of  all  those  within  the  gas  field  and  of 
the  public  at  large  was  elaborately  con- 
sidered. Reviewing  its  own  previous  ad- 
judications, which  we  have  cited,  and  those 
of  the  supreme  court  of  the  state  of  Pennsyl- 
vania, to  which  we  have  also  referred,  it  was 
decided  that  the  owners  of  the  surface  of  the 
land  within  the  gas  field,  whilst  they  had 
the  exclusive  right  on  their  land  to  sink  wells 
for  the  purpose  of  extracting  the  oil  and  gas, 
had  no  right  of  property  therein  *until  by  the[2(MI] 
actual  drawing  of  the  oil  and  gas  to  the  sur- 
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^  face  of  the  earth  the/  had  reduced  these  anb- 

stABoe*  to  physical  posseBsion.  It  was  fur- 
ther held  that  in  consequence  of  the  nature 
of  the  deposits,  of  their  transmissibility,  of 
their  interdependence,  of  the  rights  of  all 
and  of  the  public  at  large,  the  state  could 
lawfully  exercise  the  power  to  regultita  the 
right  of  the  surface  owners  among  them- 
selTes  to  sedc  to  obtain  possession,  and  to 
prevent  the  waste  of  the  products  in  which 
all  the  surface  owners  within  the  area  where- 
in the  gas  and  oil  were  deposited,  as  well  as 
the  public,  had  an  interest,  because  in  the 
preservation  of  these  substances  the  well- 
beine  and  prosperity  of  the  entire  com- 
munity was  largely  involved.  And  it  was 
upon  we  opinion  announced  in  that  case  that 
the  court  rested  its  decree  in  the  case  now 
under  review. 

Without  pausing  to  weigh  the  reasoning 
of  tiie  opinions  of  &e  Indiana  court  in  order 
to  ascertain  whether  they  in  every  respect 
harmonize,  it  is  apparent  that  the  cases  in 

Suestion,  in  accord  with  the  rule  of  general 
iw,  settle  the  rule  of  properly  in  the  state 
of  Indiana  to  be  aa  follows:  Although  in 
virtue  of  his  proprietorship  the  owner  of  the 
surface  may  bore  wells  for  the  purpose  of  ex- 
tracting natural  ns  and  oil  until  these  sub- 
stances are  actuuly  reduced  by  him  to  pos- 
session, be  has  no  title  whatever  to  them  aa 
owner.  That  is,  he  has  the  exclusive  right 
on  his  own  land  to  seek  to  acquire  them,  but 
they  do  not  become  his  property  until  the 
effort  has  resulted  in  dominion  and  control 
by  actual  possession.  It  is  also  clear  from 
the  Indiana  cases  cited  that,  in  the  absence 
of  regulation  by  law,  every  owner  of  the  sur- 
face within  a  gas  field  may  prosecute  his 
efforts  and  may  reduce  to  possession  all  or 
every  part,  if  possible,  of  the  deposits,  with- 
out violating  the  rights  of  the  other  surface 
owners. 

If  the  analogy  between  animals  fera 
naturoe  and  mineral  deposits  of  oil  and  gas, 
stated  by  the  Pennsylvania  court  and 
adopted  by  the  Indiana  court,  instead  of 
simply  establishing  a  similarity  of  relation, 
proved  the  identity  of  the  two  things,  there 
would  be  an  end  of  the  case.  This  follows 
because  things  which  are  fera  natura  belong 
to  the  "negative  community;"  in  other 
words,  are  public  things  subject  to  the  abso- 
[S09]lut«  control  *of  the  state,  which,  although  it 
allows  them  to  be  reduced  to  possession,  may 
at  its  will  not  only  regulate,  out  wholly  for- 
bid, their  future  talcing.  Oeer  v.  Oonneoti- 
cut,  161  U.  S.  619,  525,  40  L.  ed.  793,  796,  16 
Sup.  Ct.  Rep.  600.  But  whilst  there  is  an 
analogy  between  animals  feres  ndturce  and 
the  moving  deposits  of  oil  and  natural  gas, 
there  is  no  identity  between  them.  Thus, 
the  owner  of  land  has  the  exclusive  right  on 
his  property  to  reduce  the  game  there  found 
to  possession,  just  as  the  owner  of  the  soil 
has  the  exclusive  right  to  reduce  to  posses- 
sion the  deposits  of  natural  gas  and  oil  found 
beneath  the  surface  of  his  land.  The  owner 
of  the  soil  cannot  follow  game  when  it  passes 
from  his  property;  so,  iJso,  the  owner  may 
not  follow  the  natural  gas  when  it  shifts 
from  beneath  his  own  to  the  property  of 
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someone  else  within  the  gas  field.  It  being 
true  as  to  both  animals  ferce  natures  and  gas 
and  oil,  therefore,  thAt  whilst  the  right  to 
appropriate  and  become  the  owner  exists, 
proprietorship  does  not  taice  being  until  the 
particular  subjects  of  the  right  Ix^me  prop- 
erty by  being  reduced  to  actual  possession. 
The  identity,  however,  is  for  many  reasons 
wanting.  In  things  fera  natura  all  are  en- 
dowed with  the  power  of  seeicing  to  reduce  a 
portion  of  the  public  property  to  the  domain 
of  private  ownership  by  reducing  them  to 
possession.  In  the  case  of  natural  gas  and 
oil  no  such  ri^ht  exists  in  the  public.  It  is 
vested  only  in  the  owners  in  fee  of  the  sur- 
face of  the  earth  within  the  area  of  the  gas 
field.  This  difference  points  at  once  to  the 
distinction  between  the  power  which  the  law- 
malcer  may  exercise  as  to  the  two.  In  the 
one,  as  the  public  are  the  owners,  every  one 
may  be  absolutely  prevented  from  seeking  to 
reduce  to  possession.  No  devesting  of  pri- 
vate property  under  such  a  condition  can  be 
conceived,  because  the  public  are  the  owners, 
and  the  enacting  by  the  state  of  a  law  as  to 
the  public  ownership  is  but  the  discharge  of 
the  governmental  trust  resting  in  tiie  state 
as  to  property  of  that  character.  Qeer  v. 
Cont^ticut,  161  U.  S.  619,  626,  40  L.  ed.  793, 
795,  16  Sup.  Ct.  Rep.  600.  On  the  other 
hand,  as  to  gas  and  oil  the  surface  proprie- 
tors within  the  gas  field  all  have  the  rieht 
to  reduce  to  possession  the  gas  and  oil  be- 
neath. They  could  not  be  absolutely  de- 
prived of  this  right  which  belongs  to  them 
without  a  taking  of  private  property.  But 
there  is  a  coequal  right  in  them  all  to  take 
from  a  common  source  of  supply  the  two 
'substances  which  in  the  nature  of  things  ari  [210] 
united,  though  separate.  It  follows  from 
the  essence  of  their  right  and  from  the  situ- 
ation of  tiie  things  as  to  which  it  can  be  ex- 
erted, that  the  use  by  one  of  his  power  to 
seek  to  convert  a  part  of  the  common  fund  to 
actual  possession  may  result  in  an  undue 
proportion  being  attributed  to  one  of  the 
possessors  of  the  right  to  the  detriment  of 
the  others,  or  by  waste  by  one  or  more  to  the 
annihilation  of  the  rights  of  the  remainder. 
Hence  it  is  that  the  legislative  power,  from 
the  peculiar  nature  of  the  right  and  the  ol>- 
jects  upon  which  it  is  to  be  exerted,  can  be 
manifested  for  the  purpose  of  protecting  all 
the  collective  owners,  by  securing  a  just  dis- 
tribution, to  arise  from  the  enjoyment,  by 
them,  of  their  privilege  to  reduce  to  posses- 
sion, and  to  reach  the  like  end  by  preventing 
waste.  This  necessarily  implied  l^ialative 
authority  is  borne  out  by  the  analogy  sug- 
gested by  things  fera  natura,  which  it  is 
unquestioned  the  l^slature  has  the  autiunr- 
ity  to  forbid  all  from  taking,  in  order  to  pro- 
tect them  from  undue  destruction,  so  that 
the  right  of  the  common  owners,  the  public, 
to  reduce  to  possession,  may  be  ultimately 
e£ScaciousIy  enjoyed.  Viewed,  then,  as  a 
statute  to  protect  or  to  prevent  the  waste 
of  the  common  property  of  the  surface  own- 
ers, the  law  of  the  state  of  Indiana  which  is 
here  attacked  because  it  is  asserted  that  it 
devested  private  property  without  due  com- 
pensation, in  suMtauM,  ia  a  statute  pr^ 
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toetiog  private  property  and  preventing  it 
from  being  taken  by  one  of  the  common  own- 
era  without  regard  to  the  enjoyment  of  the 
others.  Indeed,  the  entire  argument  upon 
which  the  attack  on  the  statute  must  depend 
involves  a  dilemma,  which  is  this:  If  the 
right  of  the  collective  owners  of  the  surface 
to  take  from  the  common  fund,  and  thus  re- 
duce a  portion  of  it  to  possession,  does  not 
create  a  property  interest  in  the  common 
fund,  then  the  statute  does  not  provide  for 
the  taking  of  private  property  without  com- 
pensation. If,  on  the  other  hand,  there  be,  as 
a  consequence  of  the  right  of  the  surface 
owners  to  reduce  to  possession,  a  right  of 
property  in  them  in  and  to  the  substances 
oontained  in  the  common  reservoir  of  sup- 
ply, then,  as  a  necessary  result  of  t^e  right 
of  proper^,  its  indivisible  quality,  and  the 
peraliar  position  of  the  things  to  which  it 
(tlllralates,  there  must  arise  the  legislative 'pow- 
er to  protect  the  right  of  property  from  de- 
struction. To  illustrate  by  another  form  of 
statement  the  argument  is  this:  There  is 
property  in  the  surface  owners  in  the  gas  and 
oil  held  in  the  natural  reservoir.  Their 
right  to  take  cannot  be  regulated  without  de- 
vesting them  of  their  property  without  ade- 
quate compensation,  in  violation  of  the  Four- 
teenth Amendment,  and  this  although  it  be 
that  if  regulation  cannot  be  exerted  one 
property  owner  may  deprive  all  the  others 
of  their  rights,  since  his  act  in  so  doing  will 
be  damnum  absque  injuria.  This  is  but  to 
say  that  one  common  owner  may  devest  all 
the  others  of  their  rights  without  wrongdo- 
ing, but  the  lawmaking  power  cannot  pro- 
tect ail  the  owners  in  their  enjoyment  wit(> 
out  violating  the  Constitution  of  the  United 
States. 

These  considerations  are  sufficient  to  dis- 
pose of  the  case.  But  as  there  are  several 
contentions  which  seem  to  have  been  consid- 
ered, in  argument,  as  resting  on  different 
premises,  though  such  in  reason  is  not  the 
case,  we  briefly  notice  them  separately: 
First.  It  is  argued  that  as  the  gas,  Iwfore  be- 
ing allowed  to  disperse  in  the  air,  serves  the 
purpose  of  forcing  up  the  oil,  therefore  it  is 
not  wasted,  hence  is  not  subject  to  regula- 
tion. Second.  That  the  answer  averred  that 
the  defendant  was  so  situated  as  not  to  he 
able  to  use  or  dispose  of  the  gas  which  comes 
to  the  surfaoe  with  the  oil;  from  which  it 
follows  that  the  gas  must  either  be  stored 
or  dispersed  in  the  air.  Now,  the  answer 
further  asserted  that  when  the  gas  is  stored 
and  not  used,  the  back  pressure,  on  the  best- 
known  pump,  would,  if  not  arresting  its 
movement,  at  least  greatly  diminish  its  ca- 
pacity. Hence  it  is  said  the  law  by  making 
It  unlawful  to  allow  the  gas  to  escape  made 
it  practically  impossible  to  profitably  extract 
the  oil.  That  is,  as  the  oil  could  not  be 
taken  at  a  profit  by  one  who  made  no  use  of 
the  gas,  therefore  he  must  be  allowed  to 
waste  the  gas  into  the  atmosphere,  and  thus 
destroy  the  interest  of  the  other  common 
owners  in  the  reservoir  of  gas.  These  con- 
tentions bnt  state  in  a  different  form  the 
matters  already  disposed  of.  They  really 
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go,  not  to  the  power  to  make  the  regnlatioiiSk 
but  to  their  wisdom.  But  with  the  lawful 
discretion  of  the  legislature  of  the  state  w* 
may  not  interfere. 

In  view  of  the  fact  that  regulations  of  nat- 
ural deposits  of  oil  *and  gas  and  the  rigbtfSlSJ 
of  the  owner  to  take  them  as  an  incident  of 
title  in  fee  to  the  surface  of  the  earth,  as 
said  by  the  supreme  court  of  Indiana,  is 
ultimately  but  a  regulation  of  real  property, 
and  they  must  hence  i>e  treated  as  relating 
to  the  preservation  and  protection  of  rights 
of  an  essentially  local  character.  Consider- 
ing this  fact  «nd  the  peculiar  situation  of 
the  substances,  as  well  as  the  character  of 
the  rights  of  the  surface  owners,  we  cannot 
say  tluit  the  statute  amounts  to  a  taking  of 
private  property,  when  it  is  but  a  regula- 
tion by  the  state  of  Indiana  of  a  subject 
which  especially  comes  within  its  lawful  au- 
thority. 

Affirmed, 


Ohio  On.  CoifPAirr,  Plff.  in  Brr., 

V. 

State  or  Ikdiana  for  the  Use  of  MAoisoif 

COONTT. 

(See  S.  C.  Reporter's  ed.  212,  213.) 

[No.  88.] 

See  same  ease  below,  160  Ind.  604,  49  N. 
K  1107. 

*Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  defendant  bdow  was  sued  for  the 
sue:  of  certain  penalties  imposed  by  law 
for  allowing  gas  to  escape  into  the  at- 
mospheric air  from  an  oil  and  gas  well.  The 
statute  by  which  the  penalties  were  imposed 
is  the  one  we  have  considered  and  passed  on 
in  an  opinion  this  day  delivered  in  Ohio  OH 
Oo.  T.  Indiana,  No.  84  of  this  term  ( 177  U.  S. 
190,  ante,  729, 20  Sup.  Ct  Rep.  676) .  The  de- 
fendant demurred  to  the  complaint,  and  when 
the  demurrer  was  overruled  answered.  The 
answer  alleged  that  the  statute  imposing  I  he 
penalties  was  repugnant  to  the  Constitution 
of  the  United  States,  on  the  same  grounds 
which  we  have  to-day  disposed  of  in  the  case 
referred  to.  From  a  judgment  awarding  the 
penalties,  'which  was  affirmed  by  tbe[S13] 
supreme  court  of  the  state  of  Indiana,  this 
wnt  of  error  is  prosecuted.  For  the  reasons 
given  in  caseNo.84,«A«  judgment  ieafflrmed. 


Ohio  Oil  OoicPAirr,  Plff.  in  Err., 

V. 

Statb  or  ImnAKA  for  the  Use  of  Uaoisov 
CoTmrr. 

(Bee  8.  C  Beporter's  ed.  818.) 

[No.  86.] 

See  same  case  below,  160  Ind.  608,  60  N. 
B.  1124. 

•Mr.  Justice  Wkite  delivered  the  opinion(S19] 
of  the  court: 
The  supreme  eoiirt  of  the  state  «f  lit^H— 
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afllTmeda  judgment  of  the  trial  court, award- 
ing the  sum  of  certain  penalties  incurred  by 
violating  a  statute  of  the  state  of  Indiana 
which  came  under  our  review  in  case  No.  84 
(177  U.  S.  190,  ante,  729,  20  Sup.  Ct.  Rep. 
576),  this  day  disposed  of.  The  opinion  in 
that  case  is  conclusive  of  every  question  here 
arising,  and  for  the  reasons  given  in  case  No. 
84,  the  judgment  w  affirmed. 


tl4]*£LIZABETH  S.  OVERBY  et  ol.,  Plf:  in 
Err., 
«. 
FANNIE  H.  GORDON. 

(See  S.  C.  Reporter's  ed.  214-229.) 

Appeal — amount  in  dispute  on  will  contest — 
adjudication  of  domioil  in  grant  of  admin- 
istration— effect  in  other  jurisdictions. 

%.  The  amount  of  tbe  estate  which  passes  by 
a  will.  It  that  Is  held  valid,  constitutes  the 
matter  In  dispute  on  a  contest  of  the  will, 
without  regard  to  tbe  amount  of  tbe  Interest 
of  any  one  of  the  contestants,  within  th4 
meaning  of  the  act  of  Congress  of  February 
9,  1803  (27  Stat,  at  L.  438),  requlrlug  the 
matter  In  dispute  on  appeal  from  a  judgment 
of  the  court  of  appeals  of.  tbe  District  of 
Columbia  to  exceed  the  sum  of  $5,000. 

S.  An  adjudication  of  the  fact  of  the  domlcU 
of  a  deceased  person,  made  In  the  grant  of 
letters  of  administration,  bns  no  probative 
force  upon  the  question  of  domicll  In  a  con- 
test In  a  court  outside  the  state.  In  proceed- 
ings for  tbe  administration  of  assets  within 
that  jurisdiction,  where  the  adjudication  was 
made  without  any  contest  inter  partet,  but 
In  a  proceeding  in  rem  on  an  application  un- 
der Ga.  Code  1895,  ||  331)3,  3394,  under  which 
the  statutory  notice  Is  given  by  publication, 
and  Is  not  directed  against  named  Individuals, 
and  does  not  have  for  Its  object  the  obtain- 
ing of  specific  relief  against  anyone,  but  Is 
general,  and  for  tbe  purpose  of  warning  all 
persons  of  tbe  proposal  to  determine  the  ques- 
tion of  appointing  a  legal  representative. 

S.  A  dismissal  of  proceedings  for  administra- 
tion upon  property  In  tbe  District  of  Colum- 
bia, by  a  court  of  that  District  which  has  ob- 
tained jurisdiction.  Is  not  required  by  tbe  act 
of  Congress  (24  Stat,  at  L.  431)  authorizing 
administrators  appointed  In  any  state  to 
maintain  suit  or  recover  claims  in  that  Dis- 
trict, where  a  party  to  the  proceedings  In  the 
District  while  they  are  pending  and  unde- 
cided goes  to  a  state  and  obtains  letters  of 
administration  on  an  assertion  that  tbe  dece- 
dent was  domiciled  In  that  state. 


[No.  168.1 

Argued  Maroh  5,  1900. 
1900. 


Decided  April  9, 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Colombia  to  review  a  judg- 
ment aflSrmiiig  the  probate  of  a  will.    Af- 
firmed. 
See  same  case  below,  IS  App.  D.  C.  392. 


NOTB. — At  to  the  amount  neoeitari/  to  give 
the  United  States  Supreme  Court  furitdiction — 
see  note  to  Schunk  v.  Hollne,  M.  &  8.  Co.  37 
t>  ed.  n.  8.  256. 


Statement  by  Mr.  Justice  Wliltet 

The  proceedings  under  review  originated 
in  the  supreme  court  of  the  District  of  Col- 
umbia, by  tbe  filing  in  that  court,  on  Jan- 
uary 23,  1890,  of  a  petition  on  behalf  of  Mrs. 
(3ordon,  the  appellee  herein.  Tbe  object  of 
the  petition  was  to  obtain  the  probate,  as  the 
last  will  and  testament  of  Hugh  A.  Haralson, 
of  apaper  purporting  to  have  been  executed 
by  Haralson,  a  copy  of  which  is  set  out  in  the 
margin  hereof,  t  and  to  obtain  *a  grant  of  let-[815] 
ters  of  administration  thereon  with  the  will 
annexed.  It  was  averred  that  Haralson,  at 
the  time  of  his  death  and  for  several  years 
prior  thereto,  had  been  a  resident  of  the  Dis- 
trict of  Columbia,  and  that  he  died  on  Au- 
gust 23, 1895,  in  the  county  of  De  Kalb,  state 
of  Georgia,  possessed  of  personal  property 
of  the  value  of  about  $10,000  all  of  which, 
except  an  insignificant  part  thereof,  was  at 
the  time  in  the  District  of  Columbia.  It 
was  further  averred  that  Haralson  left  sur- 
viving, as  next  of  kin,  three  sisters,  and  four 
children  of  a  deceased  sister,  and  that  all 
said  next  of  kin,  except  the  eldest  sister 
(Elizabeth  S.  Overby),  resided  in  the  state 
of  Georgia.  Subsequently,  on  March  U, 
1806,  a  caveat  was  filed,  purporting  in  the 
body  thereof  to  be  on  behalf  of  aii.  the  next 
of  kin  of  the  decedent  other  than  Mrs.  (Gor- 
don, but  not  signed  by  Mrs.  Overby,  contest- 
ing the  validity  of  the  alleged  will  and  the 
claim  that  the  deceased  was  at  the  time  of 
his  death  a  resident  of  the  District  of  Col- 
umbia, and  averring  that  at  the  time  of  hia 
death  Haralson  was  a  citizen  and  resident  of 
the  state  of  Georgia. 

On  April  10,  189G,  issues  were  framed  up- 
on the  matters  put  at  issue  by  the  caveat, 
and  were  order^  to  be  tried  by  the  court, 
sitting  as  a  circuit  court,  and  a  jury.  The 
questions  presented  for  decision  were  as  fol- 
lows: 

"1.  Was  the  said  deceased  at  the  time  of 
his  death  a  resident  of  the  District  of  Colum- 
bia! 

"2.  Was  the  said  deceased  at  the  time  of 
his  death  a  citizen  and  resident  of  the  state 
of  Georgia? 

"3.  Was  the  said  deceased  at  the  time  of 
the  making  of  the  paper  writing  purporting 
to  be  his  last  will  and  testament  a  resident 
of  the  District  of  Columbia! 

"4.  Was  the  said  deceased  at  the  time  of 
the  making  of  the  paper  writing  purporting 
to  be  his  last  will  and  testament  a  citizen 
and  resident  of  the  state  of  Georgia! 

"5.  At  the  time  of  his  death  did  any  con- 


tSavannah,  Ga.,  August  14,  1805. 

It  Is  my  will  and  desire  that  after  my  death 
the  Interest  on  my  bonds  be  for  the  sole  use  and 
benellt  of  my  sister  Mrs.  Fannie  Gordon,  and 
that  after  her  death  the  Interest  on  my  bonds  be 
for  the  sole  use  and  benefit  of  her  daughter  and 
my  niece  Carrie  Lewis  Gordon. 

It  is  my  will  and  desire  that  none  of  my  se- 
curities be  sold  or  tbe  Investment  changed  nntll 
they  mature. 

If  Carrie  Gordon  should  have  no  children  at 
her  death,  these  securities,  with  the  restdne  of 
my  estate,  to  be  divided  to  my  heirs  at  law. 
Hugh  Haralson. 

Witness:  Cbas.  A.  Macatee. 


177  u.  a. 


V.  8.,  Book  44. 
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(S16}9iderable  part  of  *the  personal  estate  of  the 
said  deceased  lie  within  the  District  of  Col- 
umbia T" 

A  trial  of  these  issues,  however,  was  not 
had  until  February,  1898.  At  said  trial  the 
caveators  were  represented  by  attorneys. 
From  a  bill  of  exceptions  contained  in  the 
record  before  us  it  appears  that  Mrs.  Gordon 
introduced  evidence  tending  to  show  that 
both  at  the  date  of  the  testamentary  paper 
in  controversy  and  at  the  time  of  his  death 
Haralson  was  a  resident  of  the  District  of 
Columbia.  Mrs.  Giordon  rested  her  case  aft- 
er the  following  admissions  were  made  by 
counsel  for  caveators: 

1.  That  at  his  death  Haralson  had  on  de- 
posit in  two  banking  institutions  in  the  Dis- 
trict of  Columbia  money  and  securities  ap- 
proximating $9,000  in  amount  and  value, 
which  was  the  entire  estate  of  the  decedent, 
with  the  exception  of  about  $200  found  out- 
side of  said  District;  and 

2.  That  said  assets  within  the  District  of 
Columbia  had  been  removed  therefrom  by 
Logan  Bleckley  (one  of  the  caveators), 
claiming  to  act  as  administrator  of  the  es- 
tate of  said  decedent,  under  grant  of  letters 
issued  in  May,  1896,  by  a  court  of  the  state 
of  Georgia,  pursuant  to  proceednigs  in- 
itiated in  said  court  on  April  6,  1890. 

It  is  recited  in  the  bill  of  exceptions  that 
"to  sustain  the  issues  on  their  part  joined," 
the  caveators  offered  in  evidence  a  certified 
transcript  of  record  from  the  De  Kalb  court 
of  ordinary,  De  Kalb  county,  in  the  state  of 
Georgia.  This  record  showed  the  appoint- 
ment in  May,  1896,  of  Logan  Bleckley  as  ad- 
ministrator. 

It  is  further  recited  in  the  bill  of  excep- 
tions that  the  transcript  referred  to  was  of- 
fered as  tending  to  show  that  the  decedent 
had  died  a  resident  of  De  Kalb  county, 
Georgia,  intestate,  "and  that  Mrs.  Gordon 
was  thereby  estopped  to  deny  that  fact." 
The  trial  court,  however,  refused  to  admit 
the  record  in  evidence,  and  an  exception  was 
duly  taken  to  such  refusal.  The  jury  an- 
swered "Yes"  to  the  first,  third,  and  fifth 
questions  submitted  to  them,  and  "No"  to 
Uie  second  and  fourth  questions,  thus  sus- 
taining the  contentions  of  Mrs.  Gordon.  The 
answers  were  certified  to  the  orphans'  court, 
and  thereupon  an  order  was  entered  admit- 
[21T]ting  the  will  *to  probate  and  record  as  the 
last  will  and  testament  of  the  decedent,  and 
letters  of  administration  cum  testamento 
annexo  were  decreed  to  issue  to  Hugh  H. 
Gordon,  a  son  of  the  petitioner.  An  appeal 
was  thereupon  taken  by  the  caveators  to  the 
court  of  appeals  of  the  District  of  Columbia. 
That  court  affirmed  the  order  of  the  lower 
court  (Mr.  Chief  Justice  Alvey  dissenting), 
[13  App.  D.  C.  392],  and  a  writ  of  error  was 
then  sued  out  from  this  court. 

Mr.  Samnel  T.  PhllUpa  argued  the 
cause  and,  with  Ur.  Frederic  D.  McKenney, 
filed  a  brief  for  plaintiff  in  error: 

All  of  the  next  of  kin  but  one  caveator  are 
residents  of  Georgia,  and  therefore  are  bound 
by  its  statutory  provisions  for  constructive 
■ervice  of  process.  The  judgment  against 
74S 


the  caveatee  in  conformity  with  that  statute 
and  the  findings  must  be  deemed  to  have  been 
rendered  with  jurisdiction  as  to  her. 

Orover  d  B.  Sewing  liach.  Co.  v.  Badcliffe, 
137  U.  S.  287,  34  L.  ed.  670,  11  Sup.  Ct.  Rep. 
92;  Knotolea  v.  Logansport  OaaUght  <£  Coke 
Co.  19  Wall.  58,  22  L.  ed.  70;  Wharton,  Con- 
flict of  Laws,  §  708 ;  Story,  Conflict  of  Lawt, 
p.  809,  Bigelow's  note  b;  2  Black,  Judg- 
ments, §  836;  BieaenthaU  v.  Willianu,  1 
Duv.  329,  85  Am.  Dec.  629. 

The  fact  that  the  finding  wu  made  in  a 
suit  commenced  pending  the  one  in  which 
such  finding  is  invoked  is  no  objection  to  its 
introduction  in  evidence. 

1  Chitty,  PI.  689  note  n;  2  Black,  Judg- 
ments, S  791 ;  Emery  v.  Fowler,  39  Me.  326, 
63  Am.  Dec.  627. 

The  finding  is  not  limited  in  its  operation 
to  the  state  of  Georgia  because  the  order  to 
which  this  finding  was  incident  was  limited 
by  the  bounds  of  that  state. 

Dobaon  v.  Pearce,  12  N.  Y.  166,  62  Am. 
Dec.  162 ;  Embry  v.  Palmer,  107  U.  8.  3,  27 
L.  ed.  346,  2  Sup.  Ct.  Rep.  25;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  ed.  638,  10 
Sup.  Ct.  Rep.  260. 

A  right,  question,  or  fact  distinctly  put  in 
issue,  and  directly  determined  by  a  court  of 
competent  jurisdiction  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequmt 
suit  between  the  same  parties  or  their 
privies. 

Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1.  42  L.  ed.  366,  18  Sup.  Ct.  Rep.  18. 

A  finding  in  a  state  probate  court,  upon  an 
application  for  administration  inter  partes, 
will  estop  the  same  parties  in  a  subsequent 
proceeding  concerning  the  same  general  mat- 
ter before  a  United  States  court. 

Caujolle  V.  Ferrie,  13  WalL  465,  20  L.  ed. 
607 ;  Blackburn  v.  Crawford,  3  Wall.  175,  18 
L.  ed.  186. 

Messrs.  Charles  Cowles  Tvoker  and 
Henxy  E.  Davla  argued  the  cause  and  filed 
a  brief  for  de^endi^Pt  in  error: 

The  interests  of  the  several  plaintiffs  in 
error  in  the  premises  are  separate,  and  the 
writ  of  error  should  be  accordingly  dis- 
missGd 

Henderson  v.  Wadsworth,  115  U.  S.  264.  29 
L.  ed.  377,  6  Sup.  Ct  Rep.  40;  Oibson  v.  S*i»- 
feldt,  122  U.  8.  27,  30  L.  ed.  1083,  7  Sup.  Ct. 
Rep.  1066;  Clay  v.  Field,  138  U.  8.  464,  34 
L.  ed.  1044,  11  Sup.  Ct  Rep.  419. 

The  supreme  court  of  the  District  of  Co- 
lumbia holding  a  special  term  for  orphans' 
court  business,  having  first  taken  cognizance 
of  this  cause,  had  the  exdusive  right  to  en- 
tertain and  exercise  such  jurisdiction  to  its 
final  determination. 

Re  Chetwood,  165  U.  S.  443,  41  L.  ed.  782, 
17  Sup.  Ct  Rep.  386 ;  State  e»  rel.  Rhodes, 
48  La.  Ann.  1363,  20  So.  894;  Oraii/  v.  Uoge, 
95  Va.  275,  28  S.  E.  317 ;  Oher  r.  OaUaghmr, 
03  U.  8.  199.  23  L.  ed.  829;  MerriU  v.  Lake, 
16  Ohio,  373,  47  Am.  Dec  877;  Booth  v. 
Ableman,  16  Wis.  460,  84  Am.  Dec.  711;  Ai 
fMtrte  Bitshnell,  8  Ohio  St.  599;  Olepper  v. 
State,  4  Tex.  242;  Story,  Equity,  64fc;  Sljf- 
hoof  V.  Flitoraft,  1  Ashm.  171;  T'oylor  t. 
Oorryl,  20  How.  688,  15  L.  ed.  1028 ;  Peck  r. 
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Jmmett,  7  How.  612,  12  L.  ed.  841;  Bmith 
r.  Uelver,  9  Wheat.  532,  6  L.  ed.  152 ;  Peale 
T.  Phippa,  14  How.  368,  14  L.  ed.  459;  Shelby 
T.  Bacon,  10  How.  56,  13  L.  ed.  326. 

Plaintiffs  in  error,  having  appeared  in  the 
cause  and  submitted  to  the  jurisdiction  of 
the  court,  penetrated  a  fraud,  both  upon 
that  court  ana  the  Georgia  court,  in  subae- 
quently  raising  in  the  latter  court  the  precise 

Suestion  which  was  pending  undetermined  in 
lie  former,  and  thereby  violated  the  rule  of 
comity  between  judicial  triLuuals. 

BarkduU  v.  Herwig,  30  La.  Ann.  618;  Ex 
parte  Bushnell,  8  Ohio  St.  599;  Taylor  v. 
Fort  Wayne,  47  Ind.  274;  Powers  v.  Spring- 
field,  116  Mass.  84;  Peck  f.  Jenness,  7  How. 
624,  12  L.  ed.  846 ;  Taylor  v.  Caii-yl,  20  How. 
596,  16  L.  ed.  1032;  Riesner  v.  Gulf,  C.  it  8. 
F.  R.  Co.  89  Tex.  656,  33  L.  U.  A.  171,  36  S. 
W.  53 ;  Zimmerman  v.  Sorelle,  49  U.  S.  App. 
387,  80  Fed.  Rep.  417,  25  C.  C.  A.  518 ;  Wack- 
erle  v.  People  ew  rel.  Waokerle,  168  111.  250, 
48  K.  E.  123,  Reversing  65  HI.  App.  423; 
Jenkin*  t.  Bimma,  45  Md.  532;  Brooks  v. 
Delaplaine,  1  Md.  Ch.  361. 

IIT]  *^i'-  Justice  WUte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Counsel  for  defendant  in  error  urge  in 
their  brief  an  objection  to  the  jurisdiction  of 
this  court,  which  we  shall  first  consider  and 
dispose  of. 

It  is  claimed  that  the  writ  of  error  should 
be  dismissed  "because  the  interests  of  the 
plaintiffs  in  error  in  respect  of  the  jud^ent 
of  the  court  of  appeals  of  the  District  of 
Columbia,  to  which  said  writ  of  error  was 
directed,  are  several,  and  the  matter  in  dis- 
pute, exclusive  of  costs,  as  to  no  one  of  the 
said  plaintiffs  in  error,  exceeds  the  sum  or 
value  of  $5,000." 

By  act  of  February  9,  1893  (27  Stat,  at  L. 
436,  chap.  74),  this  court  was  authorized, 
among  other  things,  to  review  a  final  judg- 
ment or  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  in  any  case  where  the 
matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  $5,000.  What,  therefore, 
was  the  matter  in  dispute  in  this  contro- 
versy? The  answer  manifestly  is  that  it 
was  whether  an  estate  valued  at  more  than 
$9,000  should  pass  in  the  mode  provided  in 
an  alleged  last  will  and  testament,  which, 
in  effect,  excluded  the  next  of  kin  of  the  de- 
cedent from  the  enjoyment  of  the  principal 
!S18]of  the  'estate,  or  in  the  mode  provided  by  the 
law  of  the  domicil  of  the  decedent  for  the 
transmission  of  an  intestate  estate.  On  the 
one  hand  was  Mrs.  Gordon,  a  sister  of 
the  deceased,  and  representing  the  interests 
under  the  alleged  last  will,  asserting  the 
validity  of  that  document,  and  opposed  to 
her  were  the  plaintiffs  in  error,  some  of  the 
next  of  kin  of  the  deceased,  interested  in  es- 
tablishing his  intestacy.  Had  the  trial 
court  admitted  in  evidence  the  transcript  of 
record  from  the  De  Kalb  court,  and  given  it 
the  conclusive  force  contended  for,  it  would 
seem  beyond  question  that  as  to  those  inter- 
ested in  upholding  the  validity  of  the  al- 
leged will,  the  value  of  the  estate  affected  by 
17T  XT.  S. 


that  instrument  would  have  been  the  mattw 
in  dispute.  The  matter  in  dispute  neces- 
sarily must  be  the  same  as  to  the  unsuccess- 
ful next  of  kin  who  are  prosecuting  this 
writ  of  error,  and  the  amount  of  whose  sev- 
eral interests  in  the  estate  of  the  decedent 
was  not  a  question  litigated  below.  The 
case  is  analogous  in  principle  to  that  of 
Shields  V.  Thomas,  17  How.  3,  15  L.  ed.  93. 
In  that  case  it  was  held  that  where  the  rep- 
resentatives  of  a  deceased  intestate  recov- 
ered a  judgment  against  an  administrate 
for  an  amount  in  excess  of  the  sum  neces- 
sary to  confer  jurisdiction  to  review,  and 
such  recovery  was  had  under  the  same  title 
and  for  a  common  and  undivided  interest, 
this  court  had  jurisdiction,  although  the 
amount  decreed  to  be  distributed  to  each  rep- 
resentative was  less  than  the  jurisdictional 
sum.  In  the  case  at  bar,  the  contestants  be- 
low sought,  not  an  allotment  to  them  of  their 
interests,  if  any,  in  the  estate,  but  an  ad- 
judication that  the  alleged  last  will  and  tes- 
tament possessed  no  validity,  and  that  con- 
tention was  advanced  by  virtue  of  a  claim  of 
common  title  in  the  next  of  kin  of  the  deced- 
ent to  the  corpus  of  the  estate,  such  title,  if 
any,  being  derived  from  the  law  of  the  al- 
leged domicil  of  the  deceased.  In  this  as- 
pect, the  amount  of  the  estate  was  the  mat- 
ter in  dispute.  New  Orleans  P.  R.  Co.  v. 
Parker,  143  U.  S.  42,  61,  62,  36  L.  ed.  66,  68, 
12  Sup.  Ct.  Rep.  364,  and  cases  there  cited. 
There  is  therefore  no  merit  in  the  objection 
to  the  exercise  of  jurisdiction. 

Coming,  then,  to  the  merits  of  the  contro- 
versy, we  find  presented  for  our  considera- 
tion the  single  question,  Was  the  grant  of 
letters  of  administration  by  the  court  of  or- 
dinary of  De  Kalb  'county,  Georgia,  cora-[8X9] 
petent  evidence  upon  the  issue  tried  in  the 
supreme  court  of  the  District  of  Columbia 
respecting  the  domicil  of  the  decedent  at  the 
time  of  his  death  T 

In  determining  this  question  it  is  impor- 
tant to  keep  in  mind  the  following  facts: 

At  the  time  when  the  proceedings  before 
the  De  Kalb  court  were  instituted  (April, 
1896),  the  estate  of  the  deceased,  with  but  a 
trifling  exception,  was  within  the  District  of 
Columbia.  Not  only  this,  but,  upon  the 
ground  that  the  domicil  of  Haralson  at  his 
death  was  the  District  of  Columbia,  the  ju- 
risdiction of  a  competent  court  of  the  Dis- 
trict had  been  invoked  as  early  as  January 
23,  1896,  for  the  probate  of  an  alleged  last 
will  and  testament  of  Haralson  and  for  the 
grant  of  letters  of  administration  cum  testa- 
mento  anrieao;  and  on  March  6,  1896,  the 
next  of  kin,  other  than  the  proponent  of  the 
alleged  will,  had  filed  a  caveat  in  said  court 
of  the  District  of  Columbia  contesting  the 
application  for  probate  and  grant  of  letters. 
Four  days  before  the  certification  of  issues 
framed  by  reason  of  such  contest,  to  be  tried 
before  a  jury,  the  caveators  before  the  su- 
preme court  of  the  District  of  Columbia  in- 
itiated the  proceedings  before  the  De  Kalb 
county  court.  It  was  upon  the  hearing  had 
in  the  supreme  court  of  the  District  of  Co- 
liunbi.a  upon  the  issues  certified  on  April  10, 
1896.  that  the  adjudication  of  the  De  Kalb 
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county  court  was  offered  in  evidence  upon 
the  issue  in  respect  to  the  domicil  of  the  de- 
cedent at  his  death. 

The  transcript  of  record  exhibiting  such 
adjudication  consists  of  (1)  An  unverified 
petition  of  Logan  Bleclcley,  as  one  of  the 
next  of  kin  and  heirs  at  law  of  Hu^h  A.  Har- 
alson, asking  that  letters  of  administration 
be  granted  upon  the  estate  of  said  deceased, 
upon  the  ground  that  he  was  a  resident  of 
the  county  of  De  KaXb  at  his  death,  and  had 
died  intestate,  "leaving  an  estate,  undevised, 
of  real  and  personal  property  of  the  probable 
value  of  $10,000;"  (2)  consents  of  certain 
of  the  next  of  kin  to  the  appointment  of 
Bleckley;  (3)  the  order  of  appointment; 
and,  (4)  the  oath  of  office  of  the  adminis- 
trator, in  which  is  embodied  an  averment 
that  tiie  decedent  died  intestate,  so  far  as 
affiant  knew  or  believed. 

Bv  I  3393  of  the  Oeoreia  Code  of  1895  an 
[SSO]application  *for  grant  of  letters  of  adminis- 
tration was  requtred  to  be  made  to  the  or- 
dinary of  the  county  of  the  residence  of  the 
deceased,  if  a  resident  of  the  state,  and  if 
not  a  resident,  then  in  some  county  where 
the  estate  or  a  portion  thereof  was  situated. 

The  next  section,  prescribing  the  notice  to 
be  given  of  an  application,  reads  as  follows: 

"Sec.  3394  (2603).  The  oitation.  The 
ordinary  must  issue  a  citation,  giving  notice 
of  the  application  to  all  concerned,  in  the 
gazette  in  which  the  county  advertisements 
are  usually  published,  once  a  week  for  four 
weeks,  and  at  the  first  regular  term  after 
the  expiration  of  that  time  the  application 
should  be  beard  or  re^lariy  continued." 

The  order  of  appointment  is  recited  to 
have  been  made  at  the  May  term,  1890.  It 
reads  as  follows: 

"The  petition  of  Logan  Bleckley  for  let- 
ters of  administration  on  the  estate  of  Hugh 
A.  Haralson,  deceased,  having  been  duly 
filed,  and  it  appearing  that  citation  therein 
was  issued  and  published  according  to  law, 
requiring  all  concerned  to  appear  at  this 
term  and  show  cause,  if  any  they  could,  why 
said  letters  should  not  be  granted;  and  it 
also  appearing  that  said  deceased  died  a  resi- 
dent of  said  county  intestate,  and  that  said 
npplinnnt  is  a  citi/en  of  lliis  state  and  law- 
fully qualified  for  said  administration,  and 
no  objection  being  offered  thereto, — it  is 
therefore  ordered  by  the  court  that  the  said 
T^gan  Bleckley  be,  and  he  is  hereby,  appoint- 
ed administrator  on  the  estate  of  said  de- 
ceased, and  that  letters  issue  to  him  as  such, 
upon  his  giving  bond,  with  approved  secur- 
ity, in  the  sum  of  twenty  thousand  dollars, 
and  taking  and  subscribing  the  oath  as  pro- 
vided by  law." 

As  said  bv  this  court  in  Veaoh  v.  Rioe,  131 
U.  S.  293,  33  L.  ed.  163.  9  Sup.  Ct.  Rep.  730. 
courts  of  ordinary  in  Georgia  are  courts  of 
record,  having  exclusive  and  general  juris- 
diction over  the  estates  of  decedents,  and 
no  question  has  been  raised  as  to  the  observ- 
ance of  the  requirements  of  the  statutes  of 
Georgia  in  the  proceedings  which  culminat- 
ed in  the  appointment  of  the  Georgia  admin- 
istrator. 

The  transcript  referred  to,  however,  un- 
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doubtedly  only  justifies  the  inference  that 
none  other  than  the  statutory  notice  by  pub- 
lication was  given,  and  that  Tttt  contest  waa 
had  in  respect  to  the  grant  of  letter*. 

'Jurisdiction  is  tlie  right  to  hear  and  de-[2a;l] 
cide,  and  it  must  be  exercised,  spetdcing  in  a 
broad  sense,  in  one  of  two  modes — either  in 
rem  or  «n  personam. 

It  will  be  observed  that  the  statutory  no- 
tice above  referred  to  was  not  required  to  be 
directed  against  named  individuals,  nor  had 
it  for  its  object  the  obtaining  of  specific  re- 
lief against  anyone,  but  it  was  to  be  gen- 
eral, and  its  purpose  was  to  warn  all  persons 
that  it  was  proposed  by  the  court  of  ordi- 
nary to  determine  whether  a  legal  represen- 
tative should  be  appointed  to  administer  the 
property  of  the  deceased  within  the  state  of 
Georgia.  The  notice  and  proceeding  was 
obviously  intended  to  have  no  ^eater  force 
or  efficacy  against  persons  resident  in  the 
state  of  Georgia  than  against  individuals 
who  might  be  resident  without  the  state.  It 
results  that  the  proceedings  referred  to  were  ' 
not  intended  to  constitute,  and  did  not 
amount  to,  an  action  tn  personam.  This  re- 
sults from  the  fact  that  they  were  devoid  ■ 
of  the  elements  essential  to  an  action  tn 
personam;  and,  if  not  proceedings  purely 
tn  rem,  they  possessed  so  much  of  the  char- 
acteristics thereof  as  not  to  warrant  the  al- 
lowance of  greater  efficacy  than  is  accorded 
to  a  proceeding  of  that  nature. 

An  essential  characteristic,  however,  of  a 
proceeding  tn  rem  is  that  there  must  be  a 
res  or  subject-matter  upon  which  the  court 
is  to  exercise  its  jurisdiction.  In  cases  pure- 
ly tn  rem,  as  in  admiralty  and  revenue  cases 
for  the  condemnation  or  forfeiture  of  spedflo 
property,  a  preliminary  seirure  of  the  prop- 
erty is  necessary  to  the  power  of  the  court 
to  adjudicate  at  all.  In  other  eases,  where 
the  proceedings  are  in  form  tn  personam,  but 
the  court  is  unable  to  acquire  jurisdiction 
of  the  person  of  the  defendant,  by  actual  or 
constructive  service  of  process,  the  action 
may  proceed,  as  one  tn  rem  against  the 
propertjr  of  which  a  preliminary  seixure  or 
its  equivalent  has  been  made;  or,  jurisdic- 
tion may  be  exercised  without  such  prelim- 
inary seizure,  where  the  relief  sought  is  an 
adjudication  respecting  the  title  to  or  va- 
lidity of  alleged  liens  upon  real  estate  sit- 
uate within  the  jurisdiction  of  the  court. 
Roller  V.  Holly,  176  U.  S.  398,  ante,  520,  20 
Sup.  Ct.  Rep.  410.  To  the  class  of  case* 
where  the  proceedings  are  in  form  tn  rent 
may  be  added  those  connected  with  the  grant 
of  letters  either  testamentary  or  of  adminis- 
tration. 

'From  the  record  of  the  proceedings  in-[SSS] 
stituted  in  the  De  Kalb  county  court  it  is 
apparent  that  the  ultimate  purpose  was  to 
adjudicate  upon  and  decree  distribution  of 
the  estate  of  the  deceased,  the  appointment 
of  an  administrator  being  a  mere  prelimi- 
nary step  in  the  management  and  control  by 
the  court  of  assets  of  the  estate.  The  ques- 
tion of  domicil  would  seem  to  have  been  im- 
portant only  as  establishing  the  particular 
court  of  ordinary  which  was  vested  with  ju- 
risdiction to  administer  the  assets  vrithin  tiie 
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state  of  Oeorgia.  The  aubject-nuttter  or  r«», 
upon  which  the  power  of  the  court  was  to 
be  exercised,  was,  therefore,  the  estate  of  the 
decedent. 

The  sovereignty  of  the  state  of  Georgia 
and  the  jurisdiction  of  its  courts,  however, 
did  not  extend  to  and  embrace  property  not 
situated  within  the  territorial  jurisdiction 
of  the  state.  To  quote  the  language  of  Mr. 
Chief  Justice  Marshall  in  Rote  ▼.  aimely,  4 
Cranch,  277,  2  L.  ed.  619: 

"It  is  repugnant  to  every  idea  of  a  pro- 
ceeding m  rem  to  act  against  a  thing  which 
is  not  in  the  power  of  the  sovereign  under 
whose  authority  the  court  proceeds;  and  no 
nation  will  admit  that  its  property  should 
be  absolutely  changed,  while  remaining  in  its 
own  possession,  by  a  sentence  which  is  en- 
Urely  em  parte." 

As  said  also  in  Pennoyer  v.  Veff,  95  U.  S. 
722,24  L.  ed.  568: 

"Except  as  restrained  and  limited  by 
.  .  .  [the  Constitution,  the  several  states 
of  the  Union]  possess  and  exercise  the  au- 
thority of  independent  states,  and  .  .  . 
[two  well-established]  principles  of  public 
hnw  .  .  .  [respecting  the  jurisdiction  of 
an  independent  state  over  persons  and  prop- 
erty] are  applicable  to  them.  One  of  these 
principles  is,  that  every  state  possesses  exclu- 
sive jurisdiction  and  sovereignty  over  per- 
sons and  property  within  its  territory.   .  .  . 

"The  other  principle  of  public  law  referred 
to  follows  from  the  one  mentioned;  that  is, 
that  no  state  can  exercise  direct  jurisdiction 
and  authority  over  persons  or  property  with- 
out its  territory.  Stoiy,  Conn.  Laws,  chap, 
2;  Wheat.  Int.  Law,  pt.  2,  chap.  2.  The 
several  states  are  of  equal  dignity  and  au- 
thority, and  the  independence  of  one  implies 
the  exclusion  of  power  from  all  others.  And 
so  it  is  laid  down  by  jurists,  as  an  elemen- 
tary principle,  that  the  laws  of  one  state 
tl(S3]have  no  operation  outside  *of  its  territory, 
except  so  far  as  is  allowed  by  comity;  and 
that  no  tribunal  established  by  it  can  extend 
its  process  beyond  that  territory  so  as  to  sub- 
ject either  persons  or  property  to  its  deci- 
sions. 'Any  exertion  of  authority  of  this 
sort  beyond  this  limit,'  says  Story,  'is  a  mere 
nullity  and  incapable  of  binding  such  per- 
sons or  property  in  any  other  tribunals.' 
Story,  Confl.  Laws,  S  539." 

Now,  it  is  undeniable  that  the  sovereignty 
of  the  state  of  Georgia  and  the  jurisdiction 
of  its  courts  at  the  time  of  the  adjudication 
by  the  De  Kalb  county  court,  by  the  grant  of 
letters  of  administration  on  the  estate  of 
Haral80>>'did  not  extend  to  or  embrace  the 
assets  of  the  decedent  situated  within  the 
territorial  jurisdiction  of  the  District  of 
Columbia,  and,  viewed  as  a  step  in  a  proceed- 
ing in  rem  relating  to  property  within  the 
jurisdiction  of  the  court,  the  adjudication 
of  a  grant  of  letters  would  have  no  binding 
probative  force  in  contests  respecting  prop- 
erty lying  outside  of  the  territorial  dominiun 
of  the  state  of  Georgia.  The  decision  in  liob- 
ertaon  v.  Pickrell,  100  U.  S.  008,  27  L.  ed. 
1049,  3  Sup.  Ct.  Rep.  407.  and  in  the  cases 
there  relied  upon,  furnish  illustrations  of 
this  principle.  Thus,  in  the  case  just  named, 
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it  was  held  that  the  act  of  Congress  declar- 
ing the  force  and  efficacy  which  the  records 
and  judicial  proceedings  of  one  state  should 
have  in  the  courts  of  another  state  did  not 
require  that  they  should  have  any  greater 
force  and  effect  in  another  state  than  in  the 
state  where  such  records  and  judicial  pro- 
ceedings originated  and  were  had;  that  the 
probate  of  a  will  in  one  state  by  a  proceeding 
not  adversary  in  character,  merely  esta^ 
lished  its  sufficiency  to  pass  all  property 
which  could  be  transferred  in  that  state  by 
a  valid  instrument  of  that  kind,  and  the  va- 
lidity of  the  will  in  tliat  state ;  and  that  such 
probate  did  not  conduce  to  establish  the  facts 
upon  which  the  probate  proceeded,  in  pro- 
ceedings respecting  real  property,  situated  in 
another  state,  except  as  permitted  by  the 
laws  of  such  other  state. 

The  reasoning  upon  which  we  base  the 
conclusion  that  the  transcript  of  record  of 
the  grant  of  letters  by  the  De  Kalb  county 
court  was  not  entitled  to  probative  force  in 
the  courts  of  another  state  in  a  controversy 
over  the  administration  of  assets  not  within 
the  territorial  jurisdiction  of  the  state  of 
Georgia,  *at  the  time  the  grant  of  letters  wa8[224] 
made,  finds  support  in  the  opinion  delivered 
by  Lord  Blackburn  in  Concha  v.  Concha,  L. 
R.  11  App.  Cas.  p.  641,  a  case  referred  to  in 
terms  of  approval  in  Thormann  v.  Framt, 
176  U.  S.  350,  ontfi,  600,  20  Sup.  Ct.  Kep. 
446,  where  was  involved  a  controversy  in 
some  of  its  features  analogous  to  that  pre- 
sented in  the  case  at  bar.  The  facts  in  the 
Concha  Case  were  as  follows : 

After  contest  between  a  daughter  of  a  de- 
cedent and  the  executors  named  in  a  docu- 
ment which  purported  to  be  a  last  will  and 
testament,  the  paper  was  admitted  to  pro- 
bate by  a  judge  of  a  probate  court  in  London, 
and  he  expressly  decided,  upon  an  issue 
framed  in  a  contest  between  the  daughter 
and  executors  as  to  the  domicil.of  the  deced- 
ent, in  favor  of  the  domicil  bein^  in  England, 
and  not  in  Chili,  as  was  claimed  by  the 
daughter.  In  a  subsequent  action  before  the 
court  of  chancery 'for  distribution  of  the  as- 
sets, the  daughter  again  sought  to  litigate 
the  question  as  to  the  domicil  of  her  father,, 
and  her  right  to  do  so  was  finally  adjudi- 
cated by  the  House  of  Lords.  The  executors,, 
or  those  who  had  succeeded  them  in  the 
management  of  the  administration  suit,  at- 
tempted to  avail  of  the  decree  of  the  probate 
court  as  conclusive  upon  the  question  of 
domicil,  first,  as  a  proceeding  in  rem,  which 
operated  an  estoppel  against  all  the  world; 
and,  second,  as  a  proceeding  inter  partes, 
operative  as  res  judicata,  by  reason  of  the 
actual  contest  made  by  the  daughter.  The 
decree  of  the  probate  court,  however,  was 
held  not  conclusive  in  rem  as  to  the  domicil. 
because  the  finding  as  to  domicil  was  not 
necessary  to  the  decree  of  the  judge  of  pro- 
I  bate,  nor  conclusive  inter  partes,  as  the  pend- 
'  ing  controversy  was  substantially  between 
;  the  daughter  and  the  residuary  legatee,  and 
I  as  the  latter  could  not  be  bound  by  an  ad- 
judication upon  a  question  not  necessary  to 
i  be  litigatrd  in  the  probate  court,  and  as  es- 
toppels must  be  mutual,  the  daughter  could 
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not  be  bouud.  This  decision  of  the  House  of 
Lords,  it  will  be  borne  in  mind,  was  as  to 
the  effect  to  be  given  in  one  judicial  tribu- 
nal in  England  to  the  decision  of  another 
court  of  the  same  country.  In  the  course  of 
his  opinion.  Lord  Blackburn  (who  perhaps 
had  in  mind  doubts  intimated  in  the  court 
of  appeals  [L.  It.  29  Ch.  Div.  p.  276]  as  to 
whether  the  findings  on  which  a  judgment 
in  rem  is  based,  are  in  all  cases  conclusive 
against  the  world)  said  (p.  662)  : 
IS25]  "'What  he  [the  probate  judge]  did  decide 
was  (and  to  that  extent  I  Uiink  the  decision 
was  conclusive  on  everybody),  that  there 
was  an  executor  who  was  entitled  to  have 
probate  in  England  for  the  purpose  of  get- 
ting in  and  taking  the  property  which  was  in 
England,  and  to  that  he  was  entitled  if  there 
was  a  will  which  made  that  executor  a  good 
executor  according  to  the  law  of  England; 
but  I  do  not  think  that  Sir  Cresswell  Cress- 
well  had  any  power  to  say  that  the  testator 
was  or  was  not  really  a  domiciled  English- 
man. If  he  had  been  a  domiciled  American 
or  domiciled  in  any  other  country,  I  do  not 
think  that  a  decision  of  the  judge  of  our  pro- 
bate court,  saying:  ' 'I  find  him  to  be  a  domi- 
ciled Englishman,  and,  therefore,  on  that  ac- 
count grant  probate,'  would  be  at  all  conclu- 
sive upon  the  court  of  another  ooimtry  to 
oblige  them  to  admit  that  he  was  a  domiciled 
ElngTishman,  when  in  fact  he  was  not;  or, 
putting  it  the  converse  way,  that  if  a  Chilian 
court  had  chosen  to  say  that  some  very 
wealthy  man  was  a  domiciled  Chilian,  and 
had  therefore  granted  probate,  the  law  of 
nations  would  require  that  to  conclude  any 
person  from  saying  in  this  country  that  he 
was  not  so." 

Again,  after  referring  to  the  fact  that 
upon  the  executor  proposing  to  prove  the 
will,  a  caveat  was  entered  upon  which  it  was 
said  the  probate  judge  entered  into  an  in- 
quiry whether  or  not  the  testator  was  domi- 
ciled in  England,  and  found  that  he  was, 
Lord  Blackburn  observed  (p.  564)  : 

"It  is  said  that  upon  the  caveat  in  the  suit 
an  order  was  drawn  up,  which  may  perhaps 
not  mean  that,  but  which  does  look  extreme- 
ly as  if  the  registrar  entered  the  judgment 
that  the  judge  did  find  it.  I  cannot  think 
that  if  he  had  done  that  it  would  have  bound 
everybody  universally  as  being  a  judgment 
in  rem.  I  have  instanced  a  sort  of  illustra- 
tion of  it.  Supposing  he  had  done  so,  and 
supposing  that  he  was  wrong,  and  the  fact 
was  that  the  testator  bad  not  been  really 
domiciled  in  England,  but  had  been  domi- 
ciled, say,  in  the  United  States,  in  New  York 
we  will  suppose,  could  it  possibly  have  been 
said  that  the  court  of  New  York  (which  un- 
doubtedly would  have  the  same  general  law 
of  nations  as  we  have,  following  the  law  of 
the  domicil  to  distribute  the  property) 
would  have  respected  the  decision  of  the  judge 
[220]ordinary,  it  establishing  that  this  'will 
was  proved  conclusively  as  being  enough  to 
make  this  person  executor  and  the  repre- 
sentative in  England  to  obtain  the  English 
property — could  it  have  been  said  that  the 
judge  ordinary  having  erroneously  found 
that  the  testator  was  domiciled  in  England 
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when  in  fact  he  was  a  dtMniciled  citizen  of 
the  United  States,  it  was  to  conclude  them 
and  conclude  everybody  to  the  fact  that  h« 
was  a  domiciled  Englishman  until  a  foreign- 
er had  come  to  the  court  of  this  country  to 
obtain  a  reversal?  I  cannot  think  ao.  U 
that  was  so,  how  could  it  as  a  matter  in  rem 
be  decisive  as  regards  the  reason  upon  which 
the  judge  of  the  probate  court  had  gone!  I 
cannot  think  that  it  would  be." 

In  Blaokbum  v.  Crawford,  3  Wall.  175, 18 
L.  ed.  186,  and  a  continuation  of  the  same 
action  under  the  title  of  Kearney  v.  Denn, 
15  Wall.  51,  21  L.  ed.  41,  the  sole  question 
at  issue  in  the  action  (ejectment)  was  the 
validity  of  an  asserted  marriage.  At  tiie 
trial  the  defendant  offered  in  evidence,  as  a 
conclusive  estoppel  against  all  the  lessors 
of  the  plaintiff  and  as  prima  facie  evidence  to 
support  the  issue  on  his  part,  a  transcript 
from  the  records  of  the  orphans'  court  of 
Prince  George's  county,  Maryland,  and  pro- 
posed to  read  therefrom  the  verdict  of  the 
jury  and  the  order  of  the  orphans'  court 
thereon  on  certain  issues  sent  from  the 
orphans'  court  to  the  circuit  court  of  said 
county.  These  issues  had  been  framed  upon 
a  contest,  initiated  in  the  orphans'  court, 
by  one  of  the  lessors  of  the  plaintiff  who  re- 
sisted an  application  of  Bladsbum  for  the 
grant  to  him  of  letters  of  administration  on 
the  estate  of  a  certain  intestate,  such  lessor 
asserting  that  he  was  nearest  of  kin  to  the 
intestate,  and  that  letters  should  be  granted 
to  him.  The  verdict  in  the  contest  was 
against  the  validity  of  the  claimed  marriage. 
On  the  trial  in  the  action  in  ejectment  Ut« 
jury  found  in  favor  of  the  fact  of  marriage. 
This  court — the  trial  judge  in  the  action  in 
ejectment  having  excluded  the  transcript  T^ 
ferred  to— held  that  the  decree  upon  the  con- 
test was  competent  evidence  and  operated  an 
estoppel  as  against  the  lessor  of  the  plain- 
tiff who  was  a  party  to  the  contest,  but  that 
the  adjudication  did  not  affect  the  other 
lessors,  who  were  not  parties  to  such  contest. 
Obvioiuly,  the  decision  proceeded  upon  the 
assumption  that,  as  the  orphans'  court  pos- 
sessed no  general  jurisdiction  over  the  real 

'estate  of  a  decedent,  its  action  up<m  the  ap-[CSTj 
plication  for  grant  of  letters,  regarded  as  a 
proceeding  in  rem,  possessed  no  probative 
force  in  contests  over  such  property.  This, 
of  course,  in  no  wise  impugned  the  principle 
that  all  parties  to  a  oont^t,  in  proceedings 
in  a  probate  court  preliminary  to  and  dur- 
ing the  course  of  administration  upon  the  es- 
tate of  the  decedent,  upon  a  matter  within 
the  jurisdiction  of  Uie  court,  are  concluded 
in  every  other  court  by  the  decision  rendered, 
as  to  the  facta  upon  which  such  dedsian 
necessarily  proceeded.  CaujoUe  v.  Ferrie, 
13  Wall.  465,  20  L.  ed.  507.  And  see  Butter- 
field  V.  Smith,  101  U.  8.  570,  25  L.  ed.  868. 

We  are  of  the  opinion  that  the  De  Kalb 
county  court  possessed  the  power  to  deter- 
mine the  question  of  domicil  of  the  decedent 
for  the  purpose  of  conclusively  adjudicating 
the  validity  within  the  state  of  Georgia  of 
a  grant  of  letters  of  administration,  but  that 
it  did  not  possess  the  power  to  conclusivdy 
bind  all  the  world  as  to  the  fact  of  domiefi, 
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by  a  mere  finding  of  such  fact  in  a  proceed- 
ing in  rem.  In  other  words,  proceediiua 
which  were  substantially  ea  parte  cannot  be 
Allowed  to  have  greater  efficacy  than  would 
a  solemn  contest  inter  partes,  which  would 
have  estopped  only  actual  parties  to  such  con- 
test as  to  facts  which  had  been  or  might  have 
been  litigated  in  such  contest. 

Our  conclusion  being  that  the  adjudication 
of  the  fact  of  domicil  in  Georgia  made  in  the 
grant  of  letters  by  the  De  Kalb  county  court, 
and  which  was  not  made  in  a  contest  inter 
partes,  was  of  no  probative  force  upon  the 
question  of  domicil  in  a  contest  in  a  court  of 
tiie  District  of  Columbia  in  the  course  of  pro- 
ceedings for  the  administration  of  assets 
within  said  District,  it  results  that  the  su- 
preme court  of  the  District  did  not  err  in 
excluding  the  transcript  in  question  whether 
tendered  as  evidence  conducing  to  establisb 
or  as  conclusively  fixing  the  domicil  of  the 
deceased.  And  this  conclusion  is  not  af- 
fected in  the  least  by  the  circumstance  that 
on  the  trial  of  the  issue  as  to  domicil  had  in 
the  supreme  court  of  the  District  of  Colum- 
bia it  was  claimed  that  the  assets  within  the 
District  of  Columbia  at  the  time  of  the  filing 
of  the  caveat  by  the  next  of  kin  had  been  sur- 
reptitiously removed  from  the  District  of 
CS8]Columbia  by  one  of  the  caveators.  'The  trial 
uourt  properly  declined  to  rule  that  delivery 
of  such  assets  operated  to  protect  those  who 
made  the  surrender,  as  againbt  an  adminis- 
trator appointed  within  the  District,  subse- 
quent, it  IS  true,  to  such  delivery,  but  as  the 
result  of  proceedings  for  the  appointment  of 
an  administrator  which  were  pending  in  a 
proper  court  of  the  District  at  the  tune  of 
the  delivery  and  when  the  person  in  whose 
name  the  Georgia  letters  were  issued  was  a 
party  to  the  proceedings  previously  insti- 
tuted and  then  pending  in  the  District.  Nor 
was  the  trial  court  required  to  determine  that 
upon  proper  application  to  the  (Georgia  court 
the  administrator  appointed  by  the  court 
would  not  be  ordered  to  deliver  up  the  assets 
removed  by  him  from  the  District. 

Allusion  has  been  made  to  an  act  of  Con- 
gress (24  SUt.  at  L.  431,  chap.  281)  which 
makes  it  lawful  for  any  person  or  persona 
to  whom  letters  testamentary  or  of  admin- 
istration may  be  granted  by  proper  author- 
ity, in  any  of  the  United  States  or  the  terri- 
tories thereof,  to  maintain  any  suit  or  action 
and  to  prosecute  and  recover  any  claim  in 
the  District  of  Columbia,  in  the  same  manner 
as  if  the  letters  testamentary  or  of  adminis- 
tration had  been  granted  to  such  person  or 
persons  by  the  proper  authority  in  the  said 
District.  We  do  not  construe  that  statute, 
however,  as  having  any  relation  to  a  case  of 
the  kind  we  are  now  considering.  In  other 
words,  the  statute  cannot  in  reason  be  in- 
terpreted as  directing  that  where  a  proper 
court  of  the  District  of  Columbia  had  ob- 
tained jurisdiction  by  proceedings  com- 
menced before  it  for  administration  upon 
property  within  the  District,  it  should  be 
obliged  to  dismiss  such  proceedings  because 
one  who  was  a  party  before  it  chose,  whilst 
issues  in  such  proceedings  were  pending  and 
undecided,  to  go  to  a  state  and  there  make 
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application  for  letters  of  administration, 
basins  such  application  upon  the  asserted 
fact  that  the  deceased  had  been  domiciled  in 
such  state. 

Whilst  it  may  be  conceded  that,  in  oonse- 
quence  of  the  statute,  as  a  general  rule,  a 
debtor  residing  in  the  District  of  Columbia, 
of  a  deceased  person,  may  be  protected  in 
making  payment  to  an  admimstrator  ap- 
pointed in  another  jurisdiction,  the  as- 
serted domicil  of  the  deceased  {Wilkin$ 
V.  EUett,  108  U.  S.  266,  27  L.  ed.  718, 
2  Sup.  Ct.  Rep.  641),  this  does  not  make 
it  necessary  for  us  to  decide  that  the 
payment  'or  delivery  of  the  assets  in  the[ZS9] 
District  of  Columbia,  which  was  made  to 
the  Georgia  administrator  after  the  com- 
mencement of  proceedings  for  the  adminis-. 
tration  of  the  assets  within  the  District  of 
Columbia,  based  upon  the  ground  of  the 
domicil  of  the  deceased  having  been  in  said 
District,  was  lawful.  To  determine  thia 
question  would  involve  a  consideration  of 
other  provisions  of  the  statute,  and  as  to 
whether  the  person  making  the  payment  was 
or  was  not  to  be  charged  with  notice  of  th« 
then  pending  proceedings  in  the  supreme 
court  of  the  District,  which,  of  course,  were 
matter  of  public  record.  The  question,  how- 
ever, is  not  before  us  for  review,  and  we  do 
not,  therefore,  express  an  opinion  in  regard 
thereto. 

Further,  in  the  light  of  the  decision  of  the 
supreme  court  of  Georgia  in  the  case  of 
Thomas  v.  Morrisett,  76  Ga.  384,  and  an 
analogous  decision  by  the  supreme  court  of 
errors  of  Connecticut,  in  Willett's  Appeal, 
50  Conn.  330,  it  would  seem  altogether  prob- 
able that  the  De  Kalb  coimty  court,  upon  ap- 
plication made  to  it,  will  order  its  appointee 
to  surrender  to  the  administrator  appointed 
in  the  District  of  Columbia  the  assets  which 
were  by  the  former  removed  from  the  Dis- 
trict during  the  pendency  therein  of  the  pro- 
ceedings for  administration. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Court  of  Appeals  of  the  District 
of  Columbia  is  affirmed. 

Mr.  Justice  Brown  concurs  in  the  result. 


•LOUISVILLE  &  NASHVILLE  RAILROAD[SSO] 
COMPANY,  Plff.  in  Err., 

V. 

A.  L.  SCHMIDT,  in  His  Own  Behalf  and  as 
Trustee  for  the  Bondholders  of  the  North- 
ern Division  of  the  Cumberland  A,  Ohio 
Railroad  Company. 

(See  S.  C.  Beporter's  cd.  280-280.) 

Constitutional  law — due  process  of  law — 
bringing  in  defendant  after  judgment — 
order  to  show  cause  as  due  process  of  law. 

NoTK. — Ai  to  mhat  coniUtvtes  due  process  of 
law — see  notes  to  Feamon  v.  Yewdall,  24  L.  ed. 
U.  S.  436 ;  Wilson  v.  North  Carolina  em  rel. 
Caldwell,  42  L.  ed.  U.  S.  SOS ;  People  v.  O'Brien 
(N.  T.)  2  L.  R.  A.  2S8;  Konts  v.  Sumption 
<Ind.)  2  L.  R.  A.  655:  Be  Gannon  (R.  I.)  6 
L.  R.  A.  3S9;  Ulman  v.  Baltimore  (Md.)  11 
L.  R.  A.  224 ;  and  Oilman  v.  Tucker  (N.  T.)  IS 
L.  R.  A.  804. 
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1.  The  rendition  of  a  jndxment  agminat  one 
who  waa  not  aerred  witb  procesa  In  the  ac- 
tion or  named  aa  a  imrty  until  after  the  orlg- 
Inal  jadxment  waa  rendered,  bat  waa  brooght 
In  anbaeqaent  thereto  by  an  order  to  ahow 
eanae,  and  condemned  to  pay  the  lodgment, 
waa  not  In  Ttolatlon  of  the  provlaion  aa  to 
due  proceaa  of  law  In  V.  S.  Conat.  14  th 
Amend.,  where  anch  imrty  had  voluntarily  ap- 
peared In  the  caaae  and  actively  conducted 
the  defenae. 

S.  The  mere  fact  that  a  proceeding  to  hold  a 
party  liable  to  a  Judgment  la  by  rule  to  ahow 
caoae  doea  not  confitct  with  due  proceaa  un- 
der D.  8.  Conat.  14th  Amend.,  for  forma  of 
procedure  in  the  atate  courta  are  not  con- 
trolled by  that  amendment,  provided  the 
fundamental  rtgbta  aecured  by  the  amend- 
ment are  not  denied. 

S.  One  who  actually  appeared  and  made  a  de- 
fenae In  an  action  to  which  he  waa  not  techni- 
cally a  party  cannot  contend  that,  when  he 
waa  brought  in  by  rule  to  ahow  canae  after 
the  judgment  waa  rendered,  and  waa  con- 
demned to  pay  It,  he  waa  denied  due  proceaa 
of  law  becauie  all  right  to  defend  bad  been 
cut  off  by  the  prevloua  judgment.  If  be  of- 
fered no  defena«  which  the  court  did  not  en- 
ttrtaln. 

[No.  178.] 


Argued  March  12,  IS,  1900. 
9.  1900. 


Decided  April 


IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decision 
aitirming  a  judgment  against  one  who  was 
not  originally  a  party  to  the  cause,  but  was 
brought  in  by  order  to  show  cause  and  con- 
demned to  pay  the  judgment.    Affirmed. 

See  same  case  below,  99  Ky.  148,  35  S.  W. 
133,  30  S.  W.  168. 

Statement  by  Mr.  Justice  WUtei 

The  three  corporations  directly  or  indirect- 
ly involved  in  this  controversy  are  the  North- 
ern Division  of  the  Cumberland  k  Ohio 
Railroad  Company,  the  Louisville,  Cincin- 
nati, &  Lexington  Railwi^  Company,  and  the 
Louisville  ft  Nashville  Railroad  Company. 
In  order  to  abbreviate  we  shall  refer  to  them 
respectively  as  the  Cumberland  ft  Ohio,  the 
Cincinnati  ft  Lexington,  and  the  Louisville- 
ft  NashviUe. 

On  July  2,  1870,  the  Cumberland  ft  Ohio 
mortgaged  its  road  to  secure  ita  certain  ne- 
gotiable bonds. 

On  July  28,  1879,  the  Cumberland  ft  Ohio 
leased  its  road  for  thirty  years  to  the  Cin- 
cinnati ft  Lexington.  The  lease  provided 
that  if  the  earnings  of  the  Cumberland  ft 
Ohio  proved  inadequate  to  pay  the  interest 
on  the  bonds  secured  by  the  mortgage  above 
referred  to,  the  lessee,  the  Cincinnati  ft  Lex- 
(SSl]ington,  'would  "supply  the  deficiency  so  far 
as  it  may  be  done  by  appropriating  the  net 
earnings,  or  so  much  as  may  be  needed,  on 
its  own  lines,  which  may  accrue  by  reason 
of  business  craning  to  it  from  or  over  said 
first  party's  line."  The  lease  provided  that 
the  lessee,  the  Cincinnati  ft  Lexington, 
should  not  assign  the  contract  without  the 
consent  of  the  lessor,  the  Cumberland  ft  Ohio. 
Contemporaneously  with  the  execution  of  the 
lease,  and  in  order  to  secure  the  carrying 
out  of  the  stipulation  providing  for  the  ap- 
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plication  of  certain  stated  earnings  of  the 
Cincinimti  ft  Lexington  to  the  payment  of 
the  interest  on  the  biands  of  the  Cumberland 
ft  Ohio,  the  former  corporation  executed  a 
mortgage  in  favor  of  the  bondholders  of  the 
Cumberland  ft  Ohio,  hypothecating  the  net 
earnings  on  the  Cincinnati  ft  Lexington  aris- 
ing from  business  coming  from  the  leased 
line.  Although  the  Cumberland  ft  Ohio  did 
not  abandon  its  corporate  life,  and  preserved 
its  formal  existence,  all  its  railroad  and  ap- 
purtenances as  a  result  of  the  lease  passed 
from  its  own  to  the  control  of  the  Cincinnati 
ft  Lexington. 

In  November,  1881,  the  Cincinnati  ft  Lex- 
ington conveyed  all  its  property  to  the  Louis- 
ville &  Nashville,  and  made  to  the  latter  an 
assignment  of  the  lease  of  the  property  of 
the  Cumberland  ft  Ohio.  Despite  the  fact 
that  the  assignment  of  the  lease  was  not  ap- 
proved by  the  original  lessor,  the  Cumber- 
land ft  Ohio,  as  provided  in  the  lease,  the 
Louisville  ft  Nashville  took  control  of  both 
the  roads  of  the  Cincinnati  ft  Lexington  and 
Cumberland  ft  Ohio,  and  operated  the  same, 
reaping  all  the  revenues  of  every  kind  aris- 
ing therefrom.  In  188S,  default  having  su- 
pervened in  the  payment  of  the  interest  on  the 
bonds  of  the  Cumberland  ft  Ohio,  issued  and 
secured  as  above  stated,  the  trustee  under 
the  mortgage  commensed  proceedings  against 
the  Cincinnati  ft  Lexington  to  enforce  the 
mortgage  on  net  earnings  derived  from  busi- 
ness of  the  Cumberland  ft  Ohio.  It  is  not 
denied  that  at  the  time  the  action  was  com- 
menced the  fact  of  the  transfer  of  th^  prop- 
erty of  the  Cincinnati  ft  Lexington  and  the 
assignment  of  the  lease  of  the  (himberland  ft 
Ohio  to  the  Louisville  ft  Nashville  was  known 
to  the  trustee.  However,  the  Cincinnati  ft 
Lexington  was  the  only  party  made  defend- 
ant. The  reief  'sought  was  a  discovery  of{2SSl 
the  amount  of  net  earnings  derived  from 
business  cuming  from  the  Cimiberland  ft 
Ohio,  and  a  decree  for  the  amount,  when  as- 
certained, for  the  benefit  of  the  mortgage 
bondholders.  A  most  protracted  and  hotly 
contested  lawsuit  ensued.  The  question  of 
earnings  coming  to  the  Cincinnati  ft  Lexing- 
ton from  business  over  the  Cumberland  ft 
Ohio  was  thoroughly  explored  by  reports, 
expert  examination  of  books,  testimony,  etc, 
resulting  in  what  is  denominated  by  counsel 
for  the  plaintifl'  in  error  in  their  brief  as  a 
"wilderness  of  figures."  At  last  a  final  de- 
cree was  entered  fixing  the  earnings  which 
under  the  contract  were  attributable  to  the 
mortgage  creditors  of  the  Cumberland  ft 
Ohio,  at  the  sum  of  $53,  565.62,  which  the  de- 
fendant was  ordered  to  pay  into  court, 
with  interest,  by  a  day  stated.  The  sum  not 
having  been  paid,  a  rule  was  taken  on  the  de- 
fendant to  compel  performance,  and  in  r^ 
sponse  it  was  answered: 

''That  in  1881  it  sold  and  conveyed,  for  a 
consideration  paid  at  the  time,  all  its  proper- 
ty, rights,  privileges,  and 'franchises  except the 
mere  franchise  to  exist,  and  that  it  distrib- 
uted the  proceeds  of  such  sale  among  its  t*- 
nous  stockholders,  and  since  said  time  it  baa 
had  no  property,  assets,  or  funds  of  any  kind 
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with  which  to  comply  with  the  order  of  this 
court,  and  it  ia  therefore  unable  to  pay  said 
•um,  or  any  other  som,  for  the  simple  reason 
that  it  has  no  property  or  assets  with  which 
to  do  it." 

The  sale  referred  to  in  this  answer  bein^ 
that  which  had  been  made  by  the  Cincinnati 
&  Lexington  of  all  its  property,  including  the 
assignment  of  the  lease  held  b^  it  from  the 
Cumberland  &  Ohio  to  the  Louisville  i  Nash- 
ville. In  reply  to  a  rule  taken  on  the  de- 
fendant to  report  the  amount  of  net  earnings 
which  had  accrued  subsequent  to  the  period 
embraced  by  the  decree  for  $53,565.62,  the 
defendant  said: 

"States  and  shows  to  this  court  that  it  has 
.  not  made  any  net  earnings,  or  earnings  of 
any  kind,  since  the  date  aforesaid,  on  busi- 
ness coming  to  it  from  or  over  the  Cumber- 
land &  Ohio  road,  nor  has  it  made  earnings 
of  any  kind,  since  it  does  not  own  any  rail- 
road or  property  of  any  character  whatever, 
and  has  not  since  the  date  aforesaid." 
188]  *Thereupon  the  plaintiff  sought  leave  by  an 
amended  and  supplemental  petition  to  make 
the  Louisville  &  Nashville  a  party  defendant 
to  the  cause.  Among  others  the  following 
averments  were  contained  in  the  petition: 

"Plaintiffs  state  that  prior  thereto  the 
said  Louisville  k  Naahville  Railroad  Com- 
pany had  purchased  and  acquired,  and  at 
the  time  of  said  conveyance  held,  the  capital 
stock  of  the  said  Louisville,  Cincinnati,  & 
Lexington  Railway  Company,  and,  as  such 
stockholder,  took  and  appropriated,  and  has 
ever  since  enjoyed,  the  whole  purchase  price 
of  the  Louisville,  Cincinnati,  t  Lexington 
Railway  Company  and  all  its  said  properties. 

"Plaintiffs  state  that  after  the  execution 
of  said  deed  of  November  1,  1881,  said  Louis- 
ville k  Nashville  Railroad  Company  took 
possession  of  all  the  property  of  the  Louis- 
ville, Cincinnati,  &  Lexington  Railway  Com- 
pany aforesaid  and  of  the  property  leased,  as 
aforesaid,  to  said  company,  including  the 
Northern  Division  of  the  Cumberland  k  Ohio 
Railroad  Company  aforesaid,  and  began  to 
operate;,  and  has  ever  since  operated,  said 
railroads  and  properties,  and  taken  and  ap- 
propriated to  its  own  use  the  earnings  there- 
of. 

"Plaintiffs  state  that  at  all  times  since 
November  1,  1881,  said  Louisville  k  Nash- 
ville Railroad  Company,  subject  to  and  in 
accordance  with  the  provisions  of  said  lease 
and  mortgage  and  by  virtue  thereof,  has  op- 
erated the  said  Northern  Division  of  the 
Cumberland  k  Ohio  Railroad  and  the  said 
Louisville,  Cincinnati,  k  Lexington  Railway 
and  properties,  and  has  made  all  the  earn- 
ings mentioned  and  proved  in  the  reports  of 
the  sereral  commissioners  in  this  case,  and 
ascertained  and  adjudged  in  the  several  judg- 
ments of  this  court,  and  finally  adjudged  in 
the  opinion  and  judgment  of  the  court  of  ap- 
peals herein,  all  of  which  said  earnings  were 
spoken  of  by  witnesses  and  by  the  courts 
aforesaid  in  said  reports  and  judgments  re- 
spectively as  the  earnings  of  the  Louisville, 
Cincinnati,  4  Lexington  Railway  Company. 

"Plaintiffs  further  state  that  the  Louis- 
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ville  k  Nashville  Railroad  Company  at  the 
time  of  its  aforesaid  purchase  of  the  railroad 
and  properties  of  the  Louisville,  Cincinnati, 
k  Lexington  Railroad  Company  actually 
knew  all  the  provisions  of  the  'lease,  mort-{S84] 
gages,  and  contracts  set  up  in  the  original 
petition  in  this  suit,  and  actually  applied  net 
earnings  accruing  from  said  operation  of 
said  properties  therein  referred  to,  in  accord- 
ance with  said  lease,  mortgages,  and  con- 
tracts, from  the  time  of  its  said  purchase 
until  the  1st  day  of  April,  1883,  and  knew 
at  all  times,  including  the  time  during  which 
this  action  has  been  pending,  that  it  had 
operated  said  railroad  and  all  the  other  prop- 
erty of  said  Louisville,  Cincinnati,  &  Lexing- 
ton Railway  Company  and  of  the  Northern 
Division  of  the  Cumberland  k  Ohio  Railroad 
Company,  and  that  it  had  received  all  the 
earnings  which  were  made  by  said  properties, 
and  understood  and  recognized  that  the  earn- 
ings mentioned  in  the  petition  referred  to  the 
earnings  made  in  the  operation  of  the  rail- 
road and  properties  of  the  Louisville,  Cincin- 
nati, k  Lexington  Railway  Company  and  the 
Northern  Division  of  the  Cumberland  k  Ohio 
Railroad  Company,  and  filed  the  answer  in 
this  case  in  the  name  of  the  Louisville,  Cin- 
cinnati, k  Lexington  Railway  Company, 
and  filed  all  other  papers  which  were  filed 
herein  on  behalf  of  the  defense,  and  itself 
employed  counsel  in  this  case  to  make  de- 
fense in  the  name  of  the  Louisville,  Cincin- 
nati, k  Lexington  Railway  Company,  and  in- 
troduced all  the  witnesses  who  were  intro- 
duced on  behalf  of  the  defense  of  this  action, 
and  has  been  in  court  defending  this  action, 
and  has  controlled  the  defense  thereof  con- 
tinuously from  the  time  the  summons  on  the 
original  petition  was  served  in  this  case  on 
Milton  a.  Smith,  who  was  its  president,  on 

the  —  day  of ,  1885,  and  from  the  time 

the   said   Louisville   k   Nashville   Railroad 
Company  caused  the  answer  to  said  petition 

to  be  filed  hereinon  the  —  day  of ,  1886." 

The  leave  to  file  was  denied  on  the  ground 
that  it  was  too  late  to  do  so  after  judgment. 
This  order,  refusing  to  allow  the  amendment, 
was  affirmed  by  the  court  of  appeals  of  the 
state  of  Kentucky.  That  court,  however,  in 
its  opinion  intimated  that  the  amendment 
was  not  necessary  if  the  averments  of  the 
supplemental  and  amended  petition  were 
true,  and  that  under  the  facts  the  Louisville 
k  Nashville  might  be  proceeded  against  by 
rule  to  show  cause.  99  Ky.  148,  35  S.  W. 
135,  36  S.  W.  168.  Following  the  path  thus 
pointed  out  by  the  court  of  appeals,  a  rule  in 
the  lower  'court  was  applied  for  to  coropeI[23B) 
the  Louisville  k  Nashville  to  pay  the  amount 
of  the  judgment.  The  court  considered  the 
suggestion  which  had  been  made,  in  the  opin- 
ion of  the  court  of  appeals,  as  not  binding  on 
it,  and  hence  declined  to  allow  the  rule  on 
the  ground  that  the  Louisville  k  Nashville, 
not  having  been  named  as  a  defendant  in  the 
proceeding,  could  not  be  by  rule  condemned 
to  pay  the  judgment.  The  court  of  appeals 
reversed  the  order  of  the  trial  court,  and  di- 
rected  the  rule  to  issue  as  prayed  for.  The 
court  in  effect  held  that  as  the  affidavit  by 
which  the  rule  was  supported  in  substance 
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charged  that  the  Louisville  &  Nashville  prior 
to  and  daring  the  entire  suit  had  operated 
the  roads  from  which  the  revenues  accrued 
which  were  in  controversy,  and  that  that  cor- 
poration had  in  substance  volunteered  in 
the  cause  to  defend  the  same  in  the  name  of 
the  technical  defendant;  had  carried  on  the 
defense  through  its  own  counsel;  had  paid 
all  the  expenses  of  the  litigation,  the  officers 
of  the  corporation  which  was  technically  a 
defendant  being  the  oiKcers  of  the  Louisville 
&  Nashville, — therefore  the  Louisville  & 
Nashville  had  had  under  the  laws  of  Ken- 
tucky due  notice  of  the  suit,  and  ample  op- 
portunity to  defend,  in  fact  had  actually  car- 
ried on  the  defense,  and  could  hence  be  con- 
demned by  rule  to  pay  the  judgment.  The 
trial  court  thereupon  entertained  and  issued 
the  rule,  which  was  served  on  the  Louisville 
&  Nashville.  That  corporation,  for  answer 
to  the  rule,  said,  among  other  things: 

First.  "That  it  is  not  a  party  to  this  suit. 
It  has  not  been  named  in  any  pleading  in  the 
case  as  a  party,  and  there  is  no  averment 
made  in  any  pleading  in  the  case  against  this 
respondent,  or  that  is  applicable  to  this  re- 
spondent, and  no  judgment  or  order  has  ever 
been  entered  in  this  case  against  this  re- 
spondent, and  no  process  has  ever  issued 
against  or  ever  been  served  on  this  respond- 
ent." 

Second.  "There  has  never  been  a  time 
from  the  institution  of  this  suit  up  to  this 
time  when  this  respondent  could,  with  pro- 
priety, have  filed  an  answer  setting  up  its  de- 
fenses against  the  alleged  claim  of  the  plain- 
tiff, and  to  require  it  now  to  pay  into  court 
upon  this  rule  the  amount  stated  in  the  rule, 
or  any  other  amount,  would  be  to  deprive  this 
[S36]re8pondent  of  its  property  'without  due 
process  of  law,  contrary  to  the  Constitution 
of  the  United  States  in  such  cases  made  and 
provided." 

The  answer  then  pleaded  a  set-off  to  the 
amount  of  S16,.524.37,  which  it  was  claimed 
the  Louisville  &  Nashville  should  be  allowed 
if  it  was  held  bound  to  pay  the  judgment. 
The  conclusion  of  the  answer  was  as  follows: 
"Wherefore,  having  fully  responded,  this  re- 
•pondent  prays  that  the  rule  herein  be  dis- 
^arged."  The  court,  having  expressed  in  a 
careful  opinion  its  view  that  the  Louisville 
ft  Nashville  could  not  be  condemned,  by  rule, 
because  it  had  not  been  a  technical  party  to 
the  record,  nevertheless,  considering  itself 
bound  by  the  action  of  the  court  of  appeals, 
made  the  rule  absolute,  and  entered  a  decree 
against  the  Louisville  &  Nashville  Railroad, 
condemning  it  to  pay  the  judgment,  subject 
to  the  set-off  which  had  been  pleaded  in  the 
answer  to  the  rule,  and  this  judgment  was 
affirmed  by  the  court  of  appeals  of  the  state 
of  Kentucky  as  a  delay  case.  By  an  allow- 
ance of  a  writ  of  error  the  cause  is  now  here 
for  review. 

Messrs.    Helm    Bmoe    and    James    P> 

Helm  argued  the  cause  and,  with  Mr.  B.  W. 
Bruce,  filed  a  brief  for  plaintiff  in  error. 

Messrs.  John  O.  Slmrall  and  Edmund 
T.  Trabne  argued  the  cause  and,  with 
Messrs.  Temple  Bodley,  John  C.  Dookm, 
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James  8.  Pirtle,  and  Benjamin  F.  Wathtr 
filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.   Justice   WUte,   after  making  the(X36] 
forgoing  statement,  delivered  the  opinion  of 
the  court: 

It  is  no  longer  open  to  contention  that  the 
due  process  clause  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States  does  not  control  mere  forms  of  pro- 
cedure in  state  courts  or  regulate  practice 
therein.  All  its  requirements  are  complied 
with,  provided,  in  the  proceedings  which  are 
claimed  not  to  have  been  due  process  of  law, 
the  person  condemned  has  had  sufficient  no- 
tice and  adequate  opportunity  has  been  af- 
forded him  to  defend.  loica  C.  R.  Co.  v. 
loiva,  IGO  U.  S.  389, 40  L.  ed.  467,  16  Sup.  Ct. 
Rep.  344 ;  Wilson  v.  Jforth  Carolina,  169  U. 
S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435. 

'The  claim  of  the  plaintiff  in  error  (the[SST] 
Louisville  &  Nashville)  is  that  the  decree 
rendered  agaiiist  it  did  not  constitute  due 
process  of  law,  first,  because  it  had  no  notice 
of  the  suit,  it  not  having  been  summoned  as 
a  party  defendant;  and,  second,  that  as  it 
was  not  made  a  nominal  party  defendant  and 
served  with  process,  as  such,  it  had  no  ade- 
quate opportunity  to  make  defense.  In  sup 
port  of  the  second  contention  various  provi- 
sions of  the  Kentucky  law  hare  been  r^erred 
to  in  the  argument,  irom  which  it  is  deduced 
that  the  Ijouisville  &  Nashville  would  have 
been  without  right  in  the  proceeding  brought, 
not  against  it,  but  against  the  Cincinnati  ft 
Lexington,  to  make  defenses  which  may  have 
appertained  and  been  relevant  to  the  Louis- 
ville &  Nashville,  and  might  not  have  related 
to  the  Cincinnati  ft  Lexington,  the  party  de- 
fendant on  the  record.  But  the  answer  to 
these  contentions  is  that  the  necessary  effect 
of  the  opinion  and  decree  of  the  court  of  last 
resort  of  Kentucky  is  to  hold,  first,  as  a  mat- 
ter of  fact,  that,  although  not  a  technical  de- 
fendant, the  Louisville  ft  Nashville  became 
voluntarily,  in  the  name  of  the  Cincinnati  ft 
Lexington,  the  real,  although  not  the  nomi- 
nal, defendant  in  the  cause,  and  during  the 
long  years  of  this  protracted  litigation  was 
in  legal  effect  an  actor  in  the  courts  of  Ken- 
tucky seeking,  by  every  possible  means,  to 
defeat  the  claim  of  the  plaintiff.  The  con- 
clusions of  fact  found  by  the  court  of  last  re- 
sort of  Kentucky  are  not  subject  to  re-exami- 
nation by  this  court.  Clearly,  also,  the  in- 
evitable result  of  the  conclusion  of  the  court 
of  appeals  of  Kentucky  is  that  it  was  the 
duty  of  the  Louisville  ft  Nashville,  havine 
come  in  voluntarily  in  the  cause  to  defend 
its  interest,  under  the  name  of  the  technical 
defendant,  if  it  had  defenses  which  were  per- 
sonal to  itself,  to  have  made  such  an  appear- 
ance on  ita  own  behalf  as  to  enable  it  to  make 
them,  and  that  the  statutes  of  Kentucky  not 
only  authorized  this  course,  but  obliged  the 
Louisville  ft  Nashville  to  have  followed  it. 
Accepting,  as  we  do,  the  interpretation 
placed  by  the  courts  of  last  resort  of  Ken- 
tucky on  the  law  of  that  state,  the  contention 
of  the  plaintiiT  in  error  is  at  once  demon- 

177  U.  S. 


Digitized  by 


Google 


1899. 


The  Albbut  Dmcois. 


287-340 


strated  to  be  without  merit.  Besides  the 
conclusiveness  of  what  we  have  just  said, 
there  is  another  view  which  is  equally  deci- 
sive. The  record  shows  no  offer  of  any  de- 
[S38]fense  whatever,  by  'the  Louisville  Sc  Nash- 
ville, which  was  refused  by  the  courts  below. 
On  the  contrary,  every  defense  made  is  shown 
to  have  been  entertained,  fully  considered, 
and  to  hive  been  ultimately  decided.  The 
argument  then  reduces  itself  to  this:  That 
one  who  has  voluntarily  appeared  in  a  cause 
and  actively  conducted  the  defense  is  to  be 
held  to  have  been  denied,  by  the  courts  of  the 
state,  the  right  to  make  a  defense  which  was 
never  presented.  Moreover,  even  if  we  put 
out  of  view  altogether  all  the  proceedings 
had  in  the  original  cause  during  the  many 
years  when  the  suit  was  pending,  and  confine 
our  attention  solely  to  the  events  which  took 
place  after  the  application  for  the  rule  to 
show  cause,  on  the  Louisville  &  Nashville, 
the  same  conclusion  is  rendered  necessary. 
It  is  undoubted  that  the  Louisville  &  Nash- 
ville was  made  a  party  defendant  to  the  rule 
in  the  most  technical  sense,  and  was  actually 
served.  It  made  answer  and  asserted  its  set- 
off. The  mere  fact  that  the  proceeding  to 
hold  it  liable  was  by  rule  does  not  conflict 
with  due  process  under  the  Fourteenth 
Amendment,  for,  as  we  have  seen,  forms  of 
procedure  in  the  state  courts  are  not  con- 
trolled by  the  Fourteenth  Amendment,  pro- 
vided the  fundamental  rights  secured  by  the 
amendment  are  not  denied.  But,  it  is  argued, 
whilst  it  is  true  the  eflTort  by  rule  to  enforce 
respon.sibility  for  the  judgment  did  not  vio- 
late the  Fourteenth  Amendment,  and  service 
of  the  rule  was  adequate  notice,  yet  no  op- 
portunity to  defend  was  afforded,  because 
all  right  to  defend  had  been  cut  off  by  the 
previous  judgment.  In  effect  it  is  asserted 
the  rule  summoned  the  corporation  to  show 
cause  why  it  should  not  pay  a  judgment  to 
which,  under  the  previous  decree,  there  was 
no  right  on  its  part  to  make  any  defense 
whatever.  In  other  words,  it  is  said  the 
right  to  proceed  by  rule  was  upheld  by  the 
Kentucky  court  because  the  Louisville  & 
Nashville  was  bound  by  the  jud^^ent  and 
therefore  the  rule  rested  on  an  assumption 
which  precluded  the  setting  up  of  any  de- 
fense to  it.  But  the  answer  to  this  argument 
is  plain.  Although  the  Louisville  &  Nash- 
ville appeared  in  response  to  the  rule,  plead- 
ed its  set-off  and  declared  that  its  answer  con- 
stituted a  full  response,  no  defense  personal 
to  itself  of  any  other  character,  except  the 
set-off,  was  pleaded  or  suggested  in  any  form 
tC39] whatever.  The  argument,  therefore,  *asks 
us  to  cay  that  the  Louisville  &  Nashville  in 
the  proceeding  in  which  it  was  duly  served, 
and  to  which  it  responded,  and  as  to  which 
it  had  its  day  in  court,  was  deprived  of  de- 
fenses which  it  never  asserted,  and  that  due 
process  of  law  was  not  administered  to  it  be- 
cause it  waa  unheard  in  respect  to  matters 
concerning  which  it  made  no  claim.  But 
this  cotirt  cannot  be  called  upon  to  conjec- 
ture that  defenses  existed  which  were  not 
made,  and  to  decide  that  proceedings  in  a 
state  court  have  denied  due  process  of  law 
because  defenses  were  denied,  when  they 
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were  not  presented.  And  especially  must 
that  be  so  where  the  court  of  last  resort  of 
the  state,  on  review  of  all  the  proceedings, 
has  held  that  full  opportunity  to  make  every 
defense  was  afforded.  True  it  is  that  in 
Rees  V.  Watertown,  19  Wall.  107,  123,  22  L. 
ed.  72,  77,  it  was  said;  "Whether  in  fact 
the  individual  has  a  defense  to  the  debt,  or 
by  way  of  exemption,  or  is  without  defense, 
is  not  important.  To  assume  that  he  baa 
none,  and  therefore  that  he  is  entitled  to  no 
day  in  court,  is  to  assume  against  him  the 
very  point  he  may  wish  to  contest."  But 
this  truism  was  stated  with  reference  to  a 
case  where  it  was  argued  that  a  condemna- 
tion without  notice  could  be  justified  on  the 
assumption  that  if  notice  had  been  given  no 
defense  could  have  been  made.  Manifestly, 
the  principle  .can  have  no  application  to  a 
case  where  there  was  notice,  and  the  pre- 
sumption which  we  arc  asked  to  invoke  is 
that  although  no  defenses  were  pressed  they 
may  have  possibly  existed. 
A  ffirmed. 


•THE  ALBERT  DUMOIS. 
(See  S.  C.  Reporter's  ed.  240-259.) 


[«40] 


Litel  for  eollision — rules  of  navigation — 
rules  in  force  on  Mississippi  beiaw  New 
Orleans — vessels  meeting  end  on  or  nearly 
so — mistake  in  turning  to  starioard— fail- 
ure to-  stop  and  reverse — faulty  construc- 
tion of  vessel — running  short-hattded  and 
mthout  lookout — evidence  of  value — in- 
terest on  valuation — division  of  damages — 
balance  to  vessel  totally  lost — deduction 
for  damages  to  intervening  claimants — 
lien  for  loss  of  life. 

1.  The  navigation  of  the  Mississippi  below 
New  Orleans  was  subject  In  January,  1807, 
to  the  original  rules  and  regulations  of  tUe 
act  of  Congress  of  1804,  reproduced  In  V.  S. 
Rev.  Stat,  i  4233. 

2.  The  supervising  Inspectors'  rules  applicable 
to  the  Mississippi  below  New  Orleans  are 
those  for  the  Atlantic  and  Paclflc  Inland  wa- 


NoTi. — Aa  to  collision  rules — see  notes  to 
Williamson  v.  Barrett,  14  h.  ed.  V.  8.  68 ;  The 
Abbotsford  v.  Johnson.  25  L.  ed.  V.  S.  168; 
The  Niagara,  28  C.  C.  A.  532 ;  The  Mount  Hope, 
29  C.  C.  A.  368. 

A»  to  rules  of  navigation — see  note  to  The 
Umbrla,  41  L.  ed.  U.  S.  1053. 

Aa  to  mecuure  of  damages  for  collision — see 
notes  to  Smith  v.  Condry,  11  L.  ed.  V.  S.  35 : 
Williamson  v.  Barrett,  14  L.  ed.  U.  8.  68. 

At  to  limited  UabiUty  acta — see  note  to  Law- 
ton  V.  Comer  (D.  C.  S.  D.  Qa.)  7  L.  R.  A.  155. 

As  to  conclubiveneaa  of  teatimony  of  (vv- 
pertt — see  note  to  Hull  v.  St.  Louis  (Mo.)  42 
L.  E.  A.  763. 

Aa  to  interest  on  sum  allowed  aa  damages — 
see  Wilson  v.  Troy  (N.  T.)  18  L.  R.  A.  449,  and 
note. 

Itight  to  interest  upon  damages  auataincd  <» 
collision. 

The  owner  of  a  ship  which  causes  a  collision 
without  his  special  fault  Is  liable  for  Interest 
from  the  time  of  the  collision,  beyond  the  value 
of  his  ship,  appurtenances,  and  freight,  to 
which  bis  liability  Is  limited  by  Stat.  53  Geo. 
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ten,  aotwItbatandlOK  the  title  thereof  ex- 
cepts "rivers  emptying  Into  the  Oulf  of  Mex- 
ico," since  rule  0  of  those  pilot  rules  snd  rule 
14  ot  the  pilot  rules  for  western  rivers  both 
aontain  a  clause  stating  that  "the  line  divid- 
ing jurisdiction  between  the  pilot  rules  on 
western  rivers  and  barbors,  rivers,  and  Inland 
waters  at  New  Orleans  shall  be  the  lower 
limits  ot  the  city,"  and  It  cannot  be  supposed 
thtft  the  river  below  that  point  was  Intended 
to  be  exempt  altogether  from  the  Jurisdiction 
of  the  supervising  Inspectors. 

S.  A  vessel  coming  up  a  river  at  a  speed  of 
about  Q  miles  an  hour  and  from  200  to  SCO 
teet  from  the  east  bank,  which  sees  directly 
ahead  and  about  half  a  mile  away  the  white 
and  colored  lights  of  a  descending  steamer, 
cannot  be  JustiUed  for  violating  rule  18  by 
putting  the  wheel  to  starboard  and  signal- 
ing an  Intent  to  pass  starboard  to  starboard, 
by  reason  of  her  own  proximity  to  the  east 
bank  and  a  cluster  of  white  lights  belonging 
to  a  tug  and  two  luggers  Inside  of  the  ap- 
proaching vessel,  and  In  fact  moored  to  the 
east  bank,  on  the  theory  that  this  was  a  spe- 
cial circumstance  within  the  mcauing  of  rule 
24,  rendering  a  departure  from  rule  18  neces- 
sary to  avoid  Immediate  danger,  since.  It 
there  was  any  danger  at  all.  It  was  not  an 
immediate  one  or  one  which  could  not  have 
been  provided  against  by  easing  her  engine 
and  slackening  her  speed. 

4.  A  vessel  cannot  be  excused  from  stopping 
and  reversing  when  required  by  the  rales  of 
navigation,  merely  because  her  own  construc- 
tion is  so  faulty  that  she  cannot  stop  In  time 
to  prevent  collision. 


5.  The  fact  that  a  vessel  was  short-banded 
and  running  without  a  proper  lookout,  tboogh 
not  decisive  of  a  fault  contributing  to  a  colli- 
sion, may  be  taken  Into  consideration  as  bear- 
ing upon  the  probabilities  of  the  case  aad 
raising  a  presumption  against  her. 

6.  A  steamer  which  falls  to  stop  and  reverae 
when  meeting  another  steamer  end  on  or  near- 
ly so,  which  commits  the  fault  of  starboard- 
ing, is  guilty  of  a  contributory  fault  for  tail- 
ing to  observe  rule  21,  which  reqnires  her  to 
stop  when  risk  of  collision  Is  Involved  as 
well  as  the  Sd  rule  of  the  supervising  In- 
spectors to  the  same  effect. 

T.  The  fact  that  the  owner  of  a  vessel  had  at 
the  time  of  a  collision  concluded  a  sale  ot  one 
half  the  vessel  tor  a  certain  sum  Is  better  evi- 
dence of  her  actual  value  than  the  conflict- 
ing opinions  of  experts. 

8.  The  allowance  of  Interest  In  admiralty  casea 
Is  discretionary,  and  not  reviewable  on  appeal 
by  the  Supreme  Court  of  the  United  States, 
except  in  a  very  clear  case. 

9.  The  amount  awarded  to  the  owner  of  a  ves- 
sel which  was  totally  lost  in  a  collision,  when 
both  vessels  were  In  fault  and  proceeding* 
had  been  taken  by  the  owners  of  both  for 
limitation  of  liability.  Is  subject  to  a  deduc- 
tion of  one  half  of  the  amount  payable  for  the 
loss  of  the  life  of  passengers  in  the  collision 
although  no  recovery  conld  have  been  had  on 
libels  filed  against  such  owner  because  of  the 
total  loss  of  his  vessel  and  her  freight  and  the 
extinguishment  of  his  personal  liability. 

10.  A  lien  or  privilege  upon  a  vessel  tor  the 
loss  of  life  of  a  passenger  Is  not  created  by 


III.  chap.  150,  i  1.  The  Dundee,  2  Hagg. 
Adm.  137. 

In  African  8.  S.  Co.  r.  Swaaty,  26  L.  3.  Ch. 
N.  8.  870,  It  was  held  that  Interest  conld  not 
be  allowed  on  the  limited  liability  of  the  own- 
ers as  fixed  by  But.  17  ft  18  Vict.  chap.  104, 
I  514,  as  the  act  contained  no  provision  there- 
for. 

But  in  Nixon  v.  Roberts,  4  L.  T.  N.  8.  «7a, 
80  L.  J.  Ch.  N.  S.  844,  It  was  held  that  Interest 
should  be  allowed  under  this  act  from  the  time 
when  freight  would  bectHne  due  If  any  were 
earned,  and,  if  not,  from  the  time  ot  the  col- 
lision. 

And  Interest  was  allowed  under  the  same  act 
as  amended  by  Stat.  26  ft  26  Vict.  chap.  63, 
I  54,  limiting  the  liability  ot  the  owner  to  £8 
per  ton  ot  the  dilp,  goods,  and  merchandise. 
The  Northumbria,  21  L.  T.  N.  8.  681 :  Straker 
▼.  Ilartland,  11  L.  T.  N.  8.  622,  34  L.  J.  Ch.  N. 
8.  122 :  Smith  v.  KIrby,  L.  R.  1  Q.  B.  Div.  131. 

It  should  be  allowed  if  payment  is  delayed. 
The  Amalla,  34  L.  J.  Adm.  N.  8.  21,  8  L.  T.  N. 
S.  805. 

Interest  Is  allowed  In  cases  tried  In  the  ad- 
miralty division,  or  removed  there  by  consent 
from  the  Queen's  bench  division,  on  the  value 
of  the  property  lost  by  reason  of  a  collision  or 
loss  of  a  vessel  at  sea.  The  Baron  Aberdore, 
5U  L.  T.  N.  S.  251,  86  Week.  Rep.  616. 

Interest  Is  allowable  from  the  time  of  colli- 
sion on  one  half  the  damages  tor  which  a  vessel 
is  liable  under  an  agreement  ot  compromise 
made  eleven  years  after.  The  Kong  Magnus 
(1891)   Prob.  223. 

While  interest  might  properly  be  allowed  on 
the  value  ot  a  pilot  boat  lost  by  reason  of  a 
collision.  It  cannot  be  awarded  against  the 
stipulators  beyond  the  sum  In  which  they  have 
bound  themselves.  The  Wanata,  96  U.  8.  600, 
tut  nom.  The  Wanata  v.  Avery,  24  L.  ed.  461. 

In  The  Manitoba.  122  V.  8.  97.  sub  nom. 
Beatty  v.  Banna.  30  L.  ed.  1006,  7  Sup.  Ct.  Rep. 
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1158,  the  value  ot  a  vessel  lost  by  a  coiIIsIod 
was  more  than  the  bond  given,  and  Interest  was 
not  allowed  on  that  account. 

Interest  on  the  value  of  a  vessel  destroyed 
In  a  collision  cnnnot  be  allowed  against  stipu- 
lators who  have  bound  themselves  only  In  a 
sum  equal  to  the  value  of  the  vessel.  The  Ann 
Caroline,  2  Wall.  538,  tub  nom.  The  Ann  Caro- 
line V.  Wells,  17  L.  ed.  833. 

Interest  may  be  allowed  or  not.  In  the  dis- 
cretion of  the  court,  on  the  value  ot  stripping* 
saved  from  a  ship  which  sinks  after  caiuing  a 
coiiisioo.  The  Scotland,  118  U.  8.  607.  ««». 
nom.  Dyer  v.  National  Steam  Nav.  Co.  30  L. 
ed.  158,  6  Sop.  Ct.  Rep.  1174. 

In  the  Vaughon  ft  Telegraph,  14  Wall.  258. 
«ub  nom.  The  Telegraph  v.  Oordon,  20  L.  ed. 
807,  Interest  was  allowed  without  question  on 
the  value  of  the  cargo  of  a  canal  boat  sunk  in 
a  collision  through  the  negligence  of  the  steam- 
er conducting  It,  with  another  steamer  meeting 
It. 

Interest  was  held  to  be  allowable  In  The 
Joshua  Barker,  Abb.  Adm.  215,  on  the  value  of 
a  cargo  of  flour  which,  after  being  sunk  at  the 
wharf,  was  raised  and  sold  without  communica- 
tion with  the  owners,  though  they  were  easily 
accessible. 

And  interest  was  allowed  on  the  value  of  a 
cargo  of  barley  lost  by  collision  with  the  canal 
boot  carrying  it  on  the  Hudson  river.  The 
Mary  J.  V^aughan.  2  Ben.  47,  Fed.  Cas.  No. 
9,217. 

In  WiUlnmson  v.  Barrett,  13  Bow.  101.  14 
L.  ed.  68,  the  jury  were  Instructed  to  allow  as 
damages  to  s  steamboat  from  s  collision,  the 
use  of  her  during  the  time  necessary  to  make 
repairs,  and  were  told  that  they  were  not  bound 
to  give  Interest,  but  were  to  give  such  sum  la 
damages  as  they  should  deem  just  and  equit- 
able. Un  appeal  to  the  Supreme  Court,  It  wsa 
held  that  nothing  could  be  allowed  for  loss  of 
use  of  the  vessel,  but  that  fnll  damages  for  the 
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La.  ClT.  Cod«,  art.  8237,  ittbd.  12,  proTldIng 
a  prlTllege  for  loss  or  damage  caused  to  per- 
son or  property  by  negligent  management  oX 
the  Tessel,  as  tbls  was  not  Intended  to  apply 
to  actions  for  damages  resulting  In  deatb. 
11.  Valid  claims  may  be  asserted  under  a  lim- 
ited-liability act  for  damages  on  account  of 
tbe  loss  of  life  of  passengers  In  a  collision, 
altbough  there  may  be  no  Hen  or  privilege 
upon  ^e  Tessel  given  therefor  by  local  law. 

[N08.  139,  272.] 

Atgued  January  SI,   1900.    Decided  April 
9,  1900. 

IN  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
Fifth  Circuit  to  review  a  decision  reversing 
a  decree  of  the  District  Court  in  case  of  a 
collision  between  the  Argo,  owned  by  Oscar 
M.  Springer,  and  the  Albert  Dumois,  owned 
by  Anders  Jalcobsen  in  which  Marie  B. 
Bourgeois  de  Blesine  and  Genevieve  Kep- 
linger  Hester  claimed  damages  for  the  death 
of  passengers  on  the  Argo.     Affirmed. 

See  same  ease  below,  59  U.  S.  App.  108, 
snh  nom.  Jakobaen  v.  Springer,  87  Fed.  Rep. 
948,  31  C.  C.  A.  316. 

Statement  by  Mr.  Justice  Browns 
X41]     'This  was  a  libel  In  admiralty  filed  by  Os- 


car ^-  Springer,  owner  of  the  steamer  Argo, 
a  small  vessel  of  48  tons  burthen,  against 
the  steamship  Albert  Dumois,  to  recover 
damages  sustained  by  a  collision  between 
these  two  vessels  in  the  early  morning  of 
January  28,  1897,  in  the  Mississippi  river, 
about  80  miles  below  the  dty  of  New  Or- 
leans. An  intervening  libel  was  also  filed 
against  the  Dumois  by  the  crew  of  the  Argo, 
to  recover  the  value  of  their  clothing  lost  by 
the  collision. 

Upon  tbe  seizure  of  the  Dumois,  one  An- 
ders Jakobsen,  of  Christiana,  Norway,  ap- 
peared as  claimant  and  owner,  and  on  Febru- 
ary 3,  1S07,  filed  a  petition  for  a  limitation 
of  liability,  in  which  he  also  denied  any  n^- 
ligence  on  behalf  of  the  Dumois.  Upon  the 
same  day,  Marie  B.  Bourgeois  de  Blesine, 
mother  of  Faure  de  Blesine,  a  passenger  on 
board  the  Argo,  filed  a  libel  in  persoitam 
aganst  Jakobsen,  claiming  damages  for  the 
deiith  of  her  son  through  the  negligence  of 
the  Dumoi.s.  Her  suit  was  thereupon  con- 
solidated with  that  of  Springer,  and  treated 
as  a  petition  against  the  stipulation  given 
for  the  release  of  the  steamer  under  the  pro- 
ceedings for  a  limitation  of  liability.  Upon 
the  appraisement  of  the  Albert  Dumois  at 
the  sum  of  $30,000,  and  pending  freight  at 
the  sum  of  $1,333.75,  and  the  filing  of  a  stip- 
ulation to  pay  these  sums  into  court,  an  or- 


Injury  at  the  time  and  place  of  Its  occurrence, 
with  legal  Interest,  was  tbe  proper  measure  of 
damages. 

In  The  North  Star,  44  Fed.  Rep.  492,  the  al- 
lowance of  Interest  In  case  of  a  collision  was 
held  to  be  in  the  discretion  of  the  court,  and  its 
allowance  would  not  be  disturbed  where  both 
parties  were  nearly  equally  In  fault,  and  there 
was  manifest  discrepancy  In  the  testimony  of 
the  party  against  whom  It  Is  awarded. 

Bat  OIL  appeal  the  appellate  court,  differing 
with  the  conclusions  of  the  district  Judge,  which 
had  Induced  him  not  to  disturb  the  report  of 
the  commission  upon  that  point,  modified  the 
decree  by  excluding  the  Interest  there  allowed. 
The  North  Star,  22  U.  8.  App.  242,  62  Fed.  B«p. 
71  10  C.  C.  A.  262.  The  court  said:  "It  is 
weji  settled  In  this  country  that  the  question 
whether  Interest  shall  be  allowed  by  the  court 
of  first  Instance  or  by  the  appellate  coort  In 
admiralty,  on  the  amount  of  damages  awarded 
In  a  collision  case.  Is  one  In  the  discretion  of 
the  court." 

And  white  Interest  on  tbe  cost  of  repairs 
from  the  collision  Is  usually  allowed.  It  Is  a 
matter  at  discretion ;  and  where  the  vessel  is 
materially  Improved,  and  there  Is  doubt  whether 
the  entire  bill  for  repairs  should  be  allowed,  It 
will  be  refused.    The  Alaska,  44  Fed.  Rep.  498. 

In  Whitehall  Transp.  Co.  v.  New  Jersey  8.  B. 
Co.  51  N.  T.  36t),  the  owners  of  a  canal  boat 
injnred  by  a  collision  were  held  to  be  entitled 
to  Interest  on  the  cost  of  repairs. 

And  In  Hauler  v.  Express  Propeller  Line,  61 
N.  T.  312,  interest  was  allowed  on  the  cost  of 
repairs  and  the  rental  value  of  a  sloop  Injured 
by  a  collision. 

Interest  on  sums  actually  paid  for  materials 
snd  repairs  prior  to  the  filing  of  the  libel  Is  al- 
lowable as  part  of  the  damages  for  collision. 
The  Natcbes,  41  U.  8.  App.  708,  78  Fed.  Rep. 
183,  24  C.  C.  A.  49. 

Interest  may  be  allowed  on  the  value  of  a 
sloop  and  its  cargo,  gunli  by  a  steamer's  collid- 
ing with  It  while  drifting  with  tbe  tide  without 
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sufllclent  wind  to  give  It  steerage  way.     Par- 
rott  V.  Knickerbocker  Ice  Co.  46  N.  Y.  361. 

Put  interest  will  not  be  allowed  on  an  award 
of  damages  in  a  coillsion  case,  to  a  steamer 
guilty  of  gross  recklessness  In  porting  near  the 
point  of  meeting  another  steamer  in  a  fog  and 
crossing  ber  bow,  where  the  latter  is  guilty  only 
of  excessive  speed  and  failure  to  stop  at  the 
proper  time.  Tbe  North  Star,  22  U.  8.  App. 
242,  62  Fed.  Rep.  71,  10  C.  C.  A.  262. 

The  Jury  may  allow  Interest  on  the  damage 
done  to  a  vessel  by  a  collision.  Fitch  v.  Liv- 
ingston, 4  Sandf.  492. 

Interest  is  properly  allowed  on  the  damages 
sustained  by  a  vessel  in  a  collision.  The  Bul- 
garia, 83  Fed.  Rep.  312. 

Interest  in  the  nature  of  and  Intended  as 
damages  may  be  allowed  upon  the  sum  awarded 
as  damages'  for  detention,  which  were  specifi- 
cally and  sufficiently  proved.  Tbe  Natchez,  41 
TJ.  S.  App.  708,  78  Fed.  Rep.  183,  24  C.  C.  A. 
49. 

Interest  on  the  value  of  the  Injury  received 
by  a  vessel  In  a  collision,  from  the  time  when 
It  was  Inflicted,  may  be  recovered  as  necessary 
to  make  full  compensation,  where  payment  has 
been  withheld.     Tbe  lilinois,  84  Fed.  Rep.  697. 

But  In  Ormsby  t.  Johnson,  1  B.  Mon.  80,  It 
was  held  that  Interest  could  not  be  allowed  on 
the  damage  done  to  a  flat  boat  and  Its  cargo, 
run  Into  and  sunk  by  a  steamboat. 

In  Fowler  v.  Davenport,  21  Tex.  626,  It  was 
held  to  be  erroneous 'to  allow  interest  on  the 
value  of  cotton  Intrusted  to  a  boat  for  transpor- 
tation, which  was  damaged  by  reason  of  the 
boat's  being  run  into  by  a  raft. 

Interest  from  the  time  of  the  collision  cannot 
be  added  to  tbe  appraised  value  of  the  vessel  at 
fault,  in  proceedings  to  limit  tbe  liability  of  the 
owners:  but  tbe  owners  are  entitled  to  a  dis- 
charge on  surrendering  the  vessel  or  paying  her 
value  Into  court,  although  they  should  provide 
for  the  payment  of  Interest  on  her  value  until 
such  time  ss  the  money  Is  paid  If  they  prefer  to 
give  bond  Instead  of  making  present  payment. 
The  Battler,  58  Fed.  Rep.  704. 
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dcr  waa  iasued  enjoining  further  proceedings 
against  the  steamship  and  her  owner,  and 
directing  all  persons  claiming  damages  by 
reason  of  the  collision  to  appear  before  a 
commissioner  and  make  proof  thereof. 

On  May  5,  1897,  Genevieve  Keplinger  Hes- 
ter, widow  of  Harrison  P.  Hester,  a  passen- 
ger on  the  Argo,  and  natural  tutrix  of  his 
minor  child,  filed  an  intervening  petiti<m  un- 
der  the  limited  liability  proceedings,  claim- 
(■»)ing  damages  for  the  death  of  her  'husband, 
and  alleging  that  the  same  was  caused  sole- 
ly through  the  fault  of  the  Dumois. 

Thereafter,  on  December  16,  1897,  Spring- 
er, as  the  owner  of  the  Argo,  filed  a  surren- 
der of  his  vessel  and  pending  charter  money 
to  the  intervening  claimants  against  the 
Dumois.  and  pray^  for  relief  under  the  lim- 
ited liability  act 

The  case  of  the  Argo  as  set  forth  in  her  li- 
bel and  answer  to  this  petition  of  the  owner 
of  the  Dtunois  for  a  limitation  of  liability 
was  this:  On  January  27, 1897,  at  7  o'clock 
in  the  evening,  the  Argo  started  from  the  port 
of  New  Orleans  on  a  trip  to  the  jetties  at  the 
mouth  of  the  Mississippi  river.  Upon  the 
following  morning,  about  12.40  a.  U.,  while 
proceeding  dowm  the  middle  of  the  river,  at 
or  near  Ouster  Bayou,  the  master  noticed  the 
white  and  red  lights  of  a  steamer  coming  up 
stream  about  500  feet  from  the  east  bank, 
and  immediately  gave  a  signal  of  one  blast 
of  his  whistle,  signifying  that  be  would  turn 
to  starboard  and  pass  on  the  port  side  of  the 
approaching  steamer,  to  which  the  latter  re- 
sponded with  two  blasts  of  her  whistle,  and 
began  crossing  the  river,  shutting  out  her 
red  and  showing  her  green  light.  Thereupon 
the  .^rgo  promptly  responded  with  one  blast 
of  her  whistle,  still  claiming  her  right  io 
pass  on  the  port  side  of  the  approaching 
steamer,  and  put  her  helm  hard-a-port  to 
clear  the  Dumois,  as  she  had  the  right  to  do, 
and  as  in  the  judgment  of  her  master  it 
was  best  for  her  to  do.  Whereupon  the  Du- 
mois continued  her  course  across  the  river 
and  blew  a  danger  signal  of  three  blasts  of 
her  whistle,  but  too  late  to  avoid  a  collision, 
the  Argo  striking  the  Dumois  while  she  was 
crossing  the  Argo's  bow  about  8  feet  abaft 
her  stem,  causing  the  Argo  to  fill  with  wa- 
ter and  sink  about  four  minutes  thereafter, 
whereby  she  was  totally  lost  and  two  of  her 
passengers  were  drowned. 

The  case  of  the  Dumois  was  that,  while 
proceeding  up  the  Mississippi  river  about 
half-past  twelve  at  night,  on  a  voyage  from 
Port  Limon,  Costa  Rica,  to  New  Orleans, 
with  her  full  complement  of  officers  and  sea- 
men, she  had  reached  a  point  in  the  Missis- 
sippi rirer  about  80  miles  below  the  city  of 
New  Orleans,  and  was  proceeding  up  the 
river  as  dose  to  the  east  bank  as  it  was  safe 
for  her  to  do,  at  a  moderate  speed  of  about  9 
[M8]*DiiIes  an  hour,  when  her  watch  discovered 
the  lights  of  a  steamer  coming  down  the  riv- 
er close  to  the  ea.<it  bank,  nearly  "head  and 
head,"  but  somewhat  upon  the  starboard  bow 
of  the  Dumois;  that  the  Dumois,  before  any 
signal  was  given  by  the  approaching  steam- 
er, gave  two  clear  and  distinct  blasts  of  her 
steam  whistle,  indicating  that  she  desired  to 
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pass  the  Argo  to  the  left,  starboard  to  star- 
board, and  at  the  same  time  her  wheel  was 
put  to  starboard.  In  answer,  the  Argo 
wrongfully  responded  to  the  signal  with  one 
blast  of  her  whistle.  Thereupon  the  pilot  of 
the  Dumois,  fearing  that  the  Argo  had  mis- 
understood his  signal,  immediately  repeated 
it,  and  at  once  caused  three  or  more  short 
blasts  of  her  whistle  to  be  given  in  quick 
succession,  to  indicate  danger,  and  at  the 
same  time  stopped  and  backed  her  engines; 
but  the  Argo  neglected  to  st<^  and  back,  and 
kept  her  course  and  speed  until  her  pilot  saw 
the  green  or  starboard  light  of  the  Dumois, 
when  he  attempted  to  pass  her  by  putting 
his  wheel  hard-a-port,  which  brought  the  Ar- 

fo  in  collision  with  the  steamship,  striking 
er  at  right  angles  on  the  starboard  side, 
about  10  feet  abaft  the  stem,  from  which  col- 
lision the  Argo  sank  and  became  a  total  loss. 

Upon  a  hearing  upon  pleadings  and  proofs 
the  district  court  announced  in  an  oriU  opin- 
ion its  conclusion  that  the  collision  waa 
caused  solely  by  the  fault  of  the  Dumois,  and 
awarded  the  libellant  Springer  $11,000  for 
the  loss  of  the  Argo;  to  Mrs.  Hester,  $5,000; 
to  Mrs.  de  Blesine,  $2,500,  and  to  the  crenr 
of  the  Argo  the  respective  jsums  claimed  by 
them. 

From  this  decree  the  owner  of  the  Domoia 
appealed  to  the  circuit  court  of  appeals,  as- 
signing in  substance  as  error  that  the  colli- 
sion was  caused  through  the  sole  fault  of  th« 
Argo,  and  that  the  amount  awarded  was  ex- 
cessive. An  appeal  was  also  taken  by 
Springer,  claiming  that  the  amount  awarded 
him  as  the  value  of  the  Argo  was  too  small ; 
but  no  appeal  was  taken  by  the  intervening 
libellants. 

The  circuit  court  of  appeals  reversed  the 
decree  of  the  district  court,  holding  that 
both  vessels  were  in  fault  for  the  collision, 
and  that  as  between  the  owners  of  the  steam- 
ships the  damages  should  be  divided.  It 
further  increased  the  allowance  of  damages 
to  Springer  to  $15,000  and  assessed  those 
sustained  *by  the  Dumois  at  $185.  It  was(S44j 
further  decreed  that  Springer  recover  $7,- 
500  of  the  Dumois  and  her  bondsmen,  subject 
to  a  credit  of  one  half  of  the  damages  of  the 
Dumois,  and  one  half  of  the  amounts  decreed 
in  favor  of  Mrs.  Hester  and  Mrs.  de  Blesine, 
leaving  a  balance  due  upon  this  decree  in  fa- 
vor of  Springer  of  $3,657.50,  for  which  he 
was  awarded  execution.  59  TJ.  S.  App.  108, 
sub  nom.  Jakobaen  v.  Springer,  87  Fed.  Rep. 
948,  31  C.  C.  A.  315.  Both  parties  filed  pe- 
titions for  rehearing,  which  were  denied. 

Whereupon  both  parties  applied  for  and 
were  granted  writs  of  certiorari  from  this 
court. 

if  r.  Rlobard  De  Gray  argued  the  cause 
and  filed  a  brief  for  Springer: 

No  contribution  can  be  claimed  as  between 
joint  wrongdoers. 

Addison,  Torts,  IS91  ed.  p.  21. 

Actual  perceived  danger  alone  demands 
the  duty  of  slackening  speed. 

The  Free  State,  91  U.  S.  200,  tub  nom. 
Ludtoig  v.  The  Free  State,  23  L.  ed.  299. 

The  burden  of  proof  lies  on  the  party  al- 
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leging  that  he  is  justified  in  a  departure 
from  tlie  rules  of  navigation  in  order  to 
•void  immediate  danger. 

The  Agra,  L.  R.  1  P.  C.  601 ;  The  General 
Lee,  U.  Rep.  3  Eq.  155. 

When  a  vessel  has  committed  a  positive 
breach  of  statute  she  must  show,  not  only 
that  probably  her  fault  did  not  contribute 
to  the  disaster,  but  that  it  could  not  have 
done  so. 

The  Pennsylvania,  10  Wall.  126,  «u&  nom. 
The  Pennsylvania  v.  Troop,  22  L.  ed.  148; 
Richelieu  d  O.  Jfav.  Co.  v.  Boston  Marine 
Ins.  Co.  136  U.  S.  408,  34  L.  ed.  398,  10  Sup. 
Ct.  Rep.  034 ;  The  Britannia,  153  U.  S.  143, 
suh  nom.  The  Britannia  v.  Cleugh,  38  L.  ed. 
666,  14  Sup.  Ct.  Rep.  795;  The  Victory  d 
The  Plyniothian,  168  U.  S.  428,  42  L.  ed.  530, 
18  Sup.  Ct.  Rep.  149;  The  Maggie  J.  Smith, 
123  U.  S.  349,  suh  nom.  The  Maggie  J.  Smith 
V.  Walker,  31  L.  ed.  175,  8  Sup.  Ct  Rep.  169. 

Mr.  Timothy  E.  Tarsney  also  argued 
the  cause  and  filed  a  brief  for  Springer : 

There  is  no  lien  arising  from  dea^  caused 
by  negligence,  which  can  be  asserted  under 
thp  general  admiralty  law. 

The  Barrisburg,  119  U.  S.  109,  suh  nom. 
The  Barrisburg  t.  Rickards,  30  L.  ed.  368, 
7  Sup.  Ct  Rep.  140. 

No  lien  or  privilege  upon  the  offending 
thing,  which  is  necessary  to  give  a  court  of 
admiralty  jurisdiction  to  proceed  in  rem,  is 
created  by  the  Louisiana  statute  providing 
for  survival  of  the  right  of  action  for  an  act 
of  negligence  in  case  of  death. 

The  Corsair.  145  U.  S.  335,  suh  nom.  Bar- 
ton V.  Brown,  36  L.  ed.  727,  12  Sup.  Ct  Reo. 
049. 

The  owners  of  both  steamers  having 
brought  themselves  within  the  limitations  of 
the  liability  act,  no  sum  can  be  awarded  be- 
yond the  value  of  the  vessel  in  the  condition 
■he  is  in  after  the  collision. 

Place  v.  Voncioh  d  V.  Y.  Transp.  Co.  118 
V.  S.  468,  30  L.*ed.  134,  6  Sup.  Ct  Rep. 
1150;  The  Scotland,  106  U.  S.  24,  sub  notn.. 
National  Steam  yav.  Co.  v.  Dyer,  26  L.  ed. 
1001;  The  Great  Western,  118  U.  S.  520, 
tub  nom.  Thommessen  y.  Whitwill,  30  L.  ed. 
166,  6  Sup.  Ct  Rep.  1172. 

The  rule  is  well  settled  that  steamers  ap- 
proaching each  other  from  opposite  direc- 
tions are  respectively  bound  to  port  their 
helms,  and  pass  each  other  on  the  larboard 
side. 

Jieic  York  <J  B.  Transp.  Co.  v.  Philadelphia 
«(  8.  Steam  yav.  Co.  22  How.  461,  16  L.  ed. 
897;  The  Niagara,  3  Blatchf.  37,  Fed.  Cas. 
Ko.  10,220;  Barrett  v.  Williamson,  4  Mc< 
Lean,  680,  Fed.  Cas.  No.  1,051;  Williamson 
T.  Barrett,  13  How.  101,  14  L.  ed.  68. 

It  is  not  enough  for  the  party  who  departs 
from  this  rule  to  show  that  they  would  have 
gone  clear  if  each  had  kept  its  course.  He 
must  also  show  that  the  other  party  ought 
to  have  perceived  there  was  no  probable 
chance  of  a  collision  by  so  doing. 

Wheeler  v.  The  Eastern  State,  2  Curt  C. 
C.  141,  Fed.  Cas.  No.  17,494. 

Where  one  of  two  approaching  steamers 
observes  the  rule  that  she  is  to  port  helm, 
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the  burden  lies  on  the  other  that  departed 
from  the  rule  to  make  out  a  justification. 

The  Washington,  3  Blatchf.  276,  Fed.  Ca«. 
No.  17,220. 

If  the  collision  occurs  from  such  other  ves- 
sel not  having  kept  her  course,  the  obliga- 
tion rests  on  the  latter  to  show  sufHcient  ex- 
cuse in  the  particular  case  for  the  depart- 
ure from  the  rule. 

The  Corsica,  9  Wall.  630,  suh  nom.  The 
Corsica  v.  fichuyler,  19  L.  ed.  804;  The  Ches- 
apeake, 6  Blatchf.  411,  Fed.  Cas.  No.  2,G43. 

Where  to  avoid  a  collision  between  two 
vessels  propelled  by  steam,  one  going  with 
and  the  other  against  the  tide,  it  is  conceded 
that  one  should  stop,  it  is  the  duty  of  the 
vessel  proceeding  against  the  tide  to  do  so, 
as  her  movements  can  be  controlled  with  lew 
diflicuUy  than  those  of  the  other  vessel. 

The  Oalatea,  02  U.  S.  439,  suh  nom.  Rob- 
ert V.  The  Oalatea,  23  L.  ed.  727. 

A  steamer  which  is  bound  to  keep  out  of 
the  way  of  another  approaching  so  as  to  in- 
volve a  risk  of  collision  has  no  right  to  at- 
tempt to  pass  to  the  left,  unless  there  is  an 
imperative  necessity  for  it 

The  E.  B.  Coffin,  16  Blatchf.  421,  Fed.  Cas. 
No.  4,310. 

The  preferred  steamer  will  not  be  held  in 
fault  for  maintaining  her  course  and  speC'l 
so  long  as  it  is  possible  for  the  other  to  avoid 
her  by  porting, — at  least  in  the  absence  of 
some  distinct  indication  that  she  is  about  to 
fail  in  her  duty. 

Hutchinson  v.  The  Northfield,  154  U.  S. 
629,  24  L.  ed.  680,  14  Sup.  Ct  Rep.  1184; 
The  Britannia,  153  U.  S.  130,  sub  nom.  The 
Britannia,  v.  Cleugh,  38  L.  ed.  660,  14  Sup. 
Ct  Rep.  795;  The  Delaware,  161  U.  S.  467, 
40  r.^  ed.  774,  16  Sup.  Ct  Rep.  516. 

Mr.  WllhelmiM  Mynderae  argued  th» 
cause  and  filed  a  brief  for  Jakobsen : 

When  one  vessel  is  found  grossly  in  fault, 
the  court  will  not  examine  critically  to  see 
whether  the  other  has  exercised  the  highest 
degree  of  skill  and  management. 

The  Elizabeth  Jones,  112  U.  S.  514,  sub 
nom.  Jones  v.  Slauson,  28  L.  ed.  812,  5  Sup. 
Ct.  Rep.  468;  The  Maggie  J.  Smith,  123  U.  8. 
349,  sub  num.  The  Maggie  J.  Smith  v.  Walk- 
er, 31  L.  ed.  175,  8  Sup.  Ct.  Rep.  159;  The 
Vietory  d  The  Plymothtan,  168  U.  S.  410,  42 
L.  ed.  519,  18  Sup.  Ct  Rep.  149. 

To  secure  the  benefit  of  limitation  of  lia- 
bility a  surrender  is  essential,  not  merely  of 
the  physical  wreck,  but  also  of  all  the  rights 
of  action  which  were  directly  representative 
of  the  ship  and  freight. 

O'Brien  v.  Miller,  168  U.  8.  287,  42  L.  ed. 
469,  18  Sup.  Ct  Rep.  140. 

The  owners  of  the  Albert  Dumois  and  of 
the  Argo  both  instituted  their  respective  pro- 
ceedings for  limitation  of  liability  within 
the  period  of  prescription,  and  therefore  dur- 
ing the  life  of  the  liens.  Thereafter  the 
claims  of  Mrs.  Blesine  and  Mrs.  Hester  were 
maintainable  only  in  such  proceedings,  and 
were  enforceable  only  against  the  security 
given  therein. 

U.  S.  Rev.  Stat  S  4285 ;  Admiralty  Rules, 
54-58;  yorxcich  d  N.  Y.  Transp.  Co.  v. 
Wright,  13  Wall.  123,  20  L.  ed.  601 ;  Provi- 
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denoe  A  N.  Y.  8.  8.  Co.  v.  Hill  Mfg.  Co.  10I» 
n.  8.  6P8,  27  L.  ed.  1045,  3  Sup.  Ct.  Rep. 
37U,  617;  Butler  t.  Boiton  d  8.  8.  8.  Co.  130 
U.  S.  627,  32  L.  ed.  1017,  9  Sup.  Ct.  Rep. 
612. 

The  claims  filed  by  them  respectively  were 
proper  claims  to  file  in  limited  liability  pro- 
ceeaings. 

The  Vatakill,  95  Fed.  Rep.  700. 

If  the  Albert  Dumois  was  partly  in  fault 
for  the  collision,  then  the  decree  against  the 
bond  given  for  that  vessel  in  favor  of  Mr?. 
Ulesine  and  Mrs.  ITester,  respectively,  was 
correct.  And,  upon  the  assumption  that 
both  vessels  were  in  fault,  the  decree  was  cor- 
rect in  offsetting  against  the  allowance  to 
the  owner  of  the  Argo  one  half  of  all  dam- 
ages sustained  by  the  Albert  Dumois  physi- 
cally, or  paid  by  her  stipulators. 

The  North  Star,  106  U.  S.  17,  sub  nam. 
Reynolds  v.  Vanderiilt,  27  L.  ed.  91,  1  Sup. 
Ct  Rep.  41 ;  The  Chattahoochee,  173  U.  S. 
640,  43  L.  ed.  801,  19  Sup.  Ct.  Rep.  491. 

Messrs.  John  D.  Rouse  and  William  Orant 
also  filed  a  brief  for  Jakobsen : 

No  steamer  has  the  right  to  navigate  at 
such  rate  that  it  is  impossible  for  her  to 
prevent  damage,  taking  all  precautions  the 
moment  she  sees  danger  to  be  possible. 

The  Syrac%ise,  9  Wall.  672,  suh  nam.  Ban- 
cox  v.  The  Sjfracuse,  19  L.  ed.  783 ;  Newton 
v.  Stebhins,  lo  How.  606,  13  L.  ed.  659 :  Mo- 
Cready  v.  Qoldsmith,  18  How.  89,  15  L.  ed. 
288;  The  New  York  v.  Rea,  18  How.  223,  15 
L.  ed.  369;  The  Slate  of  Alahama,  17  Fed. 
Rep.  847 :  The  Pennsylvania,  19  Wall.  125, 
sua  nom.  The  Pennsylvania  v.  Troop,  22  L. 
ed.  148. 

Not  even  flagrant  fault  on  the  part  of  one 
▼essel  will  authorize  the  other  to  run  her 
down,  or  excuse  the  other  from  adopting  ev- 
ery proper  measure  to  prevent  an  accident. 

The  America,  92  U.  8.  432,  23  I*  ed.  724. 

The  allowance  of  interest  on  damages  in 
cases  of  this  character  is  not  a  matter  of 
right,  but  rests  in  the  discretion  of  the  lower 
court. 

The  Scotland,  118  U.  S.  618,  «i<6  «k»r. 
Dyer  v.  National  Steam  Nav.  Co.  30  L.  ed. 
166,  6  Sup.  Ct.  Rep.  1174. 

Messrs.  George  Dcnigre,  J.  P.  BJatr  and 
Walter  D.  Denigre  filed  a  brief  for  Mrs.  Hes- 
ter. 

(t44]    *Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

This  collision  occurred  in  January,  1897, 
in  the  Mississippi  river,  about  80  miles  be- 
low New  Orleans,  and  the  steamers  in  their 
signals  and  manoeuvers  were  governed  by  the 
original  rules  and  regulations  of  the  act  of 
18U4,  reproduced  in  Rev.  Stat  !  4233.  A 
brief  review  of  the  numerous  acts  subsequent 
thereto  upon  the  same  subject  will  show  that 
the  act  of  1804  continued  in  fore*  upon  the 
Mississippi  river  at  the  time  of  this  collision. 
I.  The  original  act,  now  known  as  Rev. 
Stat.  §  4233,  was  adopted  from  the  British 
Orders  in  Council  of  1803,  was  made  of  gen- 
eral application  "in  the  navigation  of  ves- 
sels of  tne  navy  and  of  the  mercantile  marine 
of  'Me  United  States,"  and  was  supplement- 
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e<I  by  }{  4412  and  4413,  giving  the  board  of 
supervising  inspectors  power  to  "establish 
such  regulations  to  be  'observed  by  allfS^S] 
steam  vessels  in  passing  each  other  as  they 
shall  from  time  to  time  deem  necessary  for 
safety." 

This  Code  remained  in  force  substantial- 
ly unaffected  by  legislation  until  March  3, 
1885,  when  the  Revised  International  Regu- 
lationsior  I'reventingCollisions  at  Sea"  were 
adopted  by  act  of  Congress  (23  Stat,  at  L. 
438,  chap.  354),  and  made  applicable  to  "the 
navigation  of  all  public  ana  private  vessels 
of  the  United  States  upon  the  high  seas  and 
in  all  coa«(  icaters  of  the  United  States,  at- 
cc;>t  such  as  arc  otherwise  provided  for."  By 
section  2  all  laws  inconsistent  with  these 
rules  were  repealed,  "except  as  to  \!he  nari- 

gation  of  such  vessels  within  the  harbors, 
ikes,  and  inland  waters  of  the  United 
States."  As  to  such  waters  the  original 
Code  of  1804  remained  in  force,  explained 
and  supplemented  by  the  rules  of  the  super- 
vising inspectors.  The  Delaware,  161  tJ.  S. 
459,  463,  40  L.  ed.  771,  772,  16  Sup.  Ct.  Rep. 
610;  The  New  York,  175  U.  S.  187,  19J, 
ante,  120,  128,  20  Sup.  Ct.  Rep.  67,  69. 

On  August  19,  1890,  Congress  adopted  a 
new  Code  "to  be  followed  by  all  public  and 
private  vessels  of  the  United  States  upon  the 
high  seas  and  in  all  waters  connected  there- 
with, navigable  by  seagoing  vessels"  (26 
Stat  at  L.  320,  chap.  802),  article  30  of 
which  declared  that  'nothing  in  these  mlea 
shall  interfere  with  the  operation  of  a  spe- 
cial rule  duly  made  by  local  authority,  rela- 
tive to  the  navigation  of  any  harbor,  river, 
or  inland  uiaters."  The  2d  section  repealed 
all  inconsistent  laws,  and  the  3d  section  pro- 
vided that  the  act  should  take  effect  at  a 
time  to  be  fixed  by  the  President  by  procla- 
mation issued  for  that  purpose.  This  act 
was  amended  by  act  of  May  28,  1894  (28 
Stat  at  L.  82,  chap.  83),  providing  certain 
lights  for  small  vessels.  By  another  act  of 
June  10,  1890  (29  Stat,  at  L.  381,  chap. 
401),  amending  the  law  with  regard  to  sig- 
nals, it  was  declared  in  the  2d  section  that 
the  original  act  as  amended  should  "take  ef- 
fect at  a  subsequent  time  to  be  fixed  by  the 
President  by  proclamation,"  although  an- 
other act  approved  February  23,  1895  (28 
SUt  at  L.  680,  chap.  127 ) ,  had  already  pro- 
vided that  it  should  take  effect  at  a  time  to 
be  fixed  by  the  President  The  President  at 
first  declared  that  the  act  should  take  effect 
March  1,  1895  (28  Stat  at  L.  1250),  which 
date  was  subsequently  postponed  by  another 
proclamation  (28  Stat  at  L.  1259).  *By(S4«) 
still  another  proclamation  of  December  31. 
1806  (29  Statat  L.  885), it  was  declared  that 
the  act  of  August  19,  1890,  as  subsequently 
amended,  should  take  effect  July  1,  1897. 

Meantime,  however,  and  on  February  8. 
1895  (28  Stat  at  L.  045,  chap.  64).  Congress 
passed  another  Code  to  be  "followed  in  the 
navigation  of  all  public  and  private  vessels 
of  the  United  States,  upon  the  Oreat  Lakes 
and  their  connecting  and  tributary  waters, 
as  far  east  as  Montreal."  to  take  effect  March 


1,  1895. 


This  act  repealed  the  act  of  1S64 
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•o  Mr  M  it  applied  to  the  Oreat  Lake*  and 
their  oonnecting  waters.  All  this  legislatioB, 
however,  left  tine  harbors,  rivers,  and  other 
inland  waters  of  the  United  States  unaffect- 
ed either  by  the  acts  of  1886,  1890,  or  1896; 
and  to  make  the  intention  of  Congress  more 
certain  in  this  particular,  on  February  19, 
1806  (28  Stat,  at  L.  672,  chap.  102),  Cion- 

freaa  enacted  that  the  original  provisions  of 
S  4233,  4412,  and  4413  of  the  Revised  SUt- 
ntes,  and  regulations  of  the  supervising  in- 
spectors pursuant  thereto,  shall  be  followed 
on  the  harbors,  rivers,  and  inland  waters  of 
the  United  States,  and  the  provisions  of 
•aid  sections  were  declared  special  rules  dul^ 
made  by  local  authority  relative  to  the  navi- 

Sition  of  such  waters,  as  provided  for  in  ar- 
cle  30  of  the  act  of  August  19,  1890,  above 
auoted.  Section  4  provided  that  the  words 
^inland  waters"  should  not  be  held  to  in- 
clude the  Oreat  Lakes  and  their  connecting 
and  tributary  waters  as  far  east  as  Mon- 
treal, and  that  the  act  should  not,  in  any  re- 
spect, affect  the  act  of  February  8,  1895. 

Finally,  on  June  7,  1897  (30  SUt.  at  L. 
96,  chap.  4),  Congress  adopted  a  set  of  regu- 
lations to  be  "followed  by  all  vessels  navigat- 
ing all  harbors,  rivers,  and  inland  waters  of 
the  United  States,  except  the  Oreat  Lakes 
and  their  connecting  and  tributary  waters, 
as  far  east  as  Montreal  and  the  Red  River 
of  the  north  and  rivers  emptying  into  the 
Oulf  of  Mexico,  and  their  tributaries."  This 
act,  as  well  as  that  of  August  19, 1890,  adopt- 
ing regulations  for  preventing  collisions  at 
sea,  was  amended  February  19,  1900,  so  far 
as  it  related  to  lights  on  steam  pilot  ves- 
sels; but  as  this  act  of  1897  was  approved 
June  7,  to  take  effect  four  months  thereafter, 
it  is  unnecessary  to  consider  to  what  waters 
it  is  applicable.  It  certainly  has  no  bearing 
At^tnoB  this  collinon,  which  took  place  *Janu- 
aljr  28,  1897,  and  is  cited  merely  as  a  part 
of  vtie  history  of  Congressional  action  upon 
the  {(pneral  subject 

The  offect  of  all  this  legislation  was  at  the 
time  ot'  \he  collision,  and  perhaps  is  still,  to 
leave  the  rivers  emptying  into  the  Gulf  of 
Mexico  sdt'ljeet  to  the  provisions  of  the 
original  act,  Rev.  Stat.  S  4233. 

2.  If  the  .legislation  of  Congress  in  this 
oonnection  be  somewhat  complicated,  the  re- 
sult is  at  least  clear  that  the  navigation  of 
the  Mississippi  was  subject  to  the  original 
rules  and  regulations  of  Revised  Statutes, 
i  4238;  but  uie  rales  of  the  supervising  in- 
spectors, supplementary  thereto,  are  ambigu- 
ous, and  in  one  respect  quite  difflcult  of  in- 
terpretation. There  are  three  sets  of  these 
rulea:  1.  Pilot  rules  for  Atlantic  and  Pa- 
dflfl  inland  vraters;  2.  pilot  rules  for  west- 
ern rivers;  3.  pilot  rules  for  the  Great 
lmkt»  and  their  connecting  tributary  waters 
aa  far  east  aa  Montreal.  The  third  may  be 
left  out  of  consideration  in  this  case. 

The  pilot  rules  for  western  rivers  are  enti- 
tled, "Rules  and  Regulations  for  the  Gov- 
ernment of  Pilots  of  Steamers  Navigating 
the  Red  River  of  the  North  and  Rivers  Whose 
Waters  Flow  into  the  Gulf  of  Mexico,  and 
their  Tributaries."  There  can  be  no  doubt 
whatever  that  these  rules  apply  to  the  Mis 
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sissippi  and  its  tributariea,  and  there  could 
be  no  doubt  that  it  applied  to  the  river  be- 
low New  Orleans,  were  it  not  for  rule  14, 
which  declares  that  "the  line  dividing  juris- 
diction  between  the  pilot  rules  on  western  riv- 
ers and  harbors,  rivers,  and  inland  waters  at 
New  Orleans,  shall  be  the  lower  limita  of  the 
city."  This  should  evidently  be  construed 
as  if  it  resd:  "The  line  dividing  jurisdic- 
tion between  the  pilot  rules  on  western  rivers 
and  the  pilot  rules  on  harbors,  rivers,  and 
inland  waters  at  New  Orleans  shall  be  the 
lower  limits  of  the  city."  This  excludes  the 
Mississippi  below  New  Orleans,  and  indi- 
cates that  some  other  rules  are  applicable. 

But  on  referring  to  the  pilot  rules  for  the 
Atlantic  and  Pacific  coast  inland  waters,  we 
find  them  entitled,  "Rules  and  Regulations 
for  the  Government  of  Pilots  of  Steamers 
Navigating  Harbors,  Rivers,  and  Inland 
Waters  (except  the  Great  Lakes,  the  Red 
River  of  the  lioTtii,  and  Rivers  Emptying  into 
the  CMf  of^Mexioo  and  their  Tributaries ),[S48] 
when  Meeting  or  Approaching  Each  Other, 
Whether  by  Day  or  Night,  and  as  Soon  as 
Fully  Within  Sound  of  the  Steam  Whistle." 
Rule  9  of  these  pilot  rules  contains  the  same 
provisions  as  rule  14  of  the  pilot  rules  for 
western  rivers,  namely,  that  the  line  divid- 
ing juriadiotion  between  pilot  rules  on  west- 
em  rivers  and  harbors  and  inland  waters  at 
New  Orleans  shall  be  the  lower  limits  of  the 
city.  There  could  be  no  doubt  whatever  that 
the  intention  was  to  divide  the  jurisdiction 
as  to  the  Mississippi  river  between  the  rules 
applicable  to  western  rivers  and  the  rules  for 
Atlantic  and  Pacific  coast  inland  waters, 
were  it  not  for  the  fact  that  in  the  entitling 
of  these  latter  rules  rivers  emptving  into  the 
Gulf  of  Mexico  are  excepted.  But  we  are  of 
opinion  that  these  words  were  intended  as  a 
general  exception  of  the  waters  covered  by 
the  pilot  rules  for  western  rivers,  and  that 
they  were  not  intended  to  apply  to  the  Missis- 
sippi below  New  Orleans,  in  view  of  the  pro- 
vision of  both  sets  of  rules  that  the  pilot 
rules  for  western  rivers  should  cease  to  be 
applicable  at  the  lower  limits  of  that  city. 
As  New  Orleans  is  practically  the  head  of 
navigation  for  foreign  trade,  it  was  perfect- 
ly reasonable  that  the  supervising  inspectors 
should  apply  to  the  lower  Mississippi  the 
rules  and  regulations  adopted  for  tne  har- 
bors, rivers,  and  inland  waters  navigated  by 
vessels  engaged  in  foreign  trade,  while  they 
still  left  the  regulations  provided  for  west- 
ern rivers  to  remain  applicable  to  the  Missis- 
sippi above  New  Orleans,  where  the  com- 
merce is  almost  altogether  domestic  in  it* 
character.  The  only  alternative  of  this 
proposition  is  to  hold  that  the  supervising 
inspectors  intended  to  exempt  from  their  ju-  • 

risdiction  altogether  the  waters  of  the  Mis- 
sissippi below  New  Orleans,  some  150  miles 
in  length, — a  supposition  so  improbable  that 
it  must  be  rejected  at  once.  We  hold,  there- 
fore, that  the  Atlantic  and  Pacific  coast  rule* 
apply  to  these  waters. 

Such  being  the  rules  and  regulations  ap- 
plicable to  this  case,  we  are  remitted  to  the 
inquiry  how  far  they  were  obeyed  and  how 
far  disregarded  by  the  vessels  concerned  ia 
this  collision.    The    night    was    dear  and 
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■terlight,  the  rirer  snbataatially  atraiglit  at 
this  point,  and  about  half  a  mile  ^de,  with 
no  obstruction  or  other  special  circumstan- 
ces, under  rule  24,  rendering  a  departure 

[S49]*from  the  general  rules  necessary  in  order  to 
avoid  immediate  danger.  In  short,  the  con- 
ditions were  all  favorable  to  safety,  and  the 
collision  could  not  have  occurred  without 
egregious  fault  on  the  part  of  one  or  both 
vessds.  In  endeavoring  to  locate  this  fault 
we  are  at  liberty  to  consider  the  movementa 
of  each  vessel  from  its  own  standpoint,  and, 
without  attempting  to  reconcile  the  conflict- 
ing statements  of  the  two  crews  or  to  settle 
disputed  questions  of  fact,  to  inquire  upon 
the  showing  made  by  each  whether  that  ves- 
sel was  guilty  of  fault  contributing  to  the 
collision. 

3.  As  to  the  Albert  Dumois:  She  was  a^ 
Norwegian  vessel,  210  feet  long,  drawing  17* 
feet  of  water,  and  was  bound  up  the  river  to 
New  Orleans.  While  proceeding  up  the  east 
side  of  the  river  at  a  speed  of  about  9  miles 
an  hour,  and  from  250  to  SCO  feet  from  the 
east  bank,  she  made  directly  ahead,  and  at  a 
probable  distance  of  about  half  a  mile,  the 
white  and  colored  lights  of  the  Argo  coming 
down  the  river.  Her  theory  of  the  case  was, 
and  the  entire  testimony  of  her  watch 
showed,  that  the  Argo  was  approaching  her 
"end  on,  or  nearly  end  on,"  witnin  the  mean- 
ing of  rule  18,  which  declares  that  "if  two 
vMsels  under  steam  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  col- 
lision, the  helms  of  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of  the 
other."  Notwithstanding  Uiis,  however, 
the  wheel  of  the  Dumois  was  put  to  star- 
board, and  a  signal  of  two  whistles  blown  to 
the  Argo,  manifesting  an  intention  on  the 
part  of  the  Dumois  to  sheer  out  into  the  riv- 
er and  pass  the  Argo  starboard  to  starboard. 
Her  excuse  for  doing  this  was  her  own  prox- 
imity to  the  east  bank  and  a  cluster  of  white 
light*  belonging  to  a  tug  and  two  luggers  in- 
side of  the  Argo,  and  in  fact  moor^  to  the 
east  bank  of  the  river. 

We  cannot,  however,  accept  this  as  a  "spe- 
cial circumstance"  within  the  meaning  of 
rule  24  rendering  a  departure  from  rule  18 
necessary  "to  avoid  immediate  danger," 
since  if  there  were  any  danger  at  all  it  was 
not  an  immediate  one,  or  one  which  could  not 
have  been  provided  against  by  easing  the 
engines  of  the  Dumois  and  slackening  her 
speed.  Exceptions  to  the  general  rules  of 
navigation  are  admitted  with  reluctance  on 

(S50]*the  part  of  the  courts,  and  only  when  an 
adherence  to  such  rules  must  almost  neces- 
sarily result  in  a  collision — such,  for  in- 
stance, as  a  manifestly  wrong  manoeuver  on 
the  part  of  an  approaching  vessel.  Belden  v. 
Chase,  150  a.  S.  674,  699,  37  L.  ed.  1218. 1227, 
14  Sup.  Ct.  Rep.  264;  The  Bntannia,  153  U. 
S.  130,  auh  nom.  The  Britannia,  t.  Cleugh,  33 
L.  ed.  OGO,  14  Sup.  Ct.  Sep.  795;  The  Teat, 
5  Notes  of  Cases,  276;  The  Superior,  6  Notes 
of  Cases,  607 ;  The  Khedive,  L.  R.  5  A  pp. 
Cas.  870;  The  Benares,  L.  R.  9  Prob.  Div. 
16;  Marsden,  Collisions,  480.  As  was  said 
in  The  John  Buddie.  5  Notes  of  Cases.  387 : 
"All  rules  are  framed  for  the  benefit  of  ships 
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navigating  the  eeas,  and,  no  doubt,  eii 
stances  will  arise  in  which  it  wonld  be  pcr> 
feet  folly  to  attempt  to  carry  into  exeeutaoa 
every  nue,  howsoever  wisely  framed.  It  ia, 
at  the  same  time,  of  the  greatest  possible  im- 
portance to  adhere  as  closely  as  possible  to 
established  rules,  and  never  to  allow  a  devi- 
ation from  them  unless  the  circumstaneca 
which  are  alleged  to  have  rendered  sudb  a 
deviation  necessary  are  most  distinctly  i.p- 
proved  and  established;  otherwise,  veasds 
would  always  be  in  doubt  and  doing  wrong." 
The  case  of  The  Conoordia,  L.  R.  1  Adm. 
k  Eccl.  93,  resembles  much  the  instant  caae 
in  this  particular.  That  was  a  collision  be- 
tween two  steam  vessels  meeting  nearly  esd 
on  in  the  river  Thames.  Defendants  al- 
lied that  the  helm  of  their  veaMl  waa 
gut  to  starboard  to  avoid  a  barge.  It  waa 
eld  that  the  burden  of  proof  that  a  depart- 
ure from  the  rule,  which  required  both  steam- 
ers to  port,  was  necessary  in  order  to  avoid 
immediate  danger,  rested  upon  the  defend- 
ants, and  that,  in  the  absence  of  sufficient  evi- 
dence to  show  what  became  of  the  barge,  the 
defendants  had  failed  in  their  proof,  aad 
were  therefore  in  fault  for  the  collision,  the 
result  of  not  porting  their  helm.  See  also 
The  Agra,  L.  R.  1  P.  C.  601. 

Manifestly  the  Argo  had  a  right  to  rdy 
upon  the  Dumois  pursuing  the  usual  eoorw 
01  putting  her  helm  to  port,  and  her  failure 
to  do  BO  was  likely  to  raise  a  doubt  on  the 
part  of  the  Argo  as  to  her  own  duty,  and  to 
bring  about  the  collision  it  was  designed  to 
avoid.  If,  as  insisted  by  the  crew  of  the  Ar- 
go, the  Dumois  was  nearer  to  the  east  faaak 
than  the  descending  steamer,  and  exhibited 
to  the  latter  her  white  and  red  lights  only, 
the  fault  of  the  Dumois  in  starboarding  and 
crossing  the  course  of  the  Argo  becomes  still 
more  manifest.  The  fact  put  •forward  by  thsrtSI 
pilot  of  the  Dumois,  that  the  Argo  seemed 
so  close  to  the  luggers  that  she  appeared  to 
be  one  of  them  (although  contradicted  by 
the  testimony  of  the  libellant  that  the  Argo 
was  in  the  middle  of  the  river)  was  one 
which  undoubtedly  called  for  caution  on  the 
part  of  the  Dumois,  but  it  did  not  invoIv« 
an  immediate  danger  which  justified  a  de- 
parture from  the  general  rule. 

4.  The  Areo,  a  vessel  of  48  tons  burthea. 
101  feet  in  length,  and  drawing  6  feet  of 
water,  had  been  chartered  by  some  represen- 
tatives of  the  press  to  meet,  at  the  mouth  of 
the  river,  a  congressional  committee  sent  to 
inspect  the  jetties  and  to  report  the  proceed- 
ings of  the  committee.  According  to  her  ia- 
spection  certificate  the  Argo  should  have  had 
one  pilot,  one  engineer,  and  a  crew  of  fiv* 
men,  but  as  they  were  in  great  haste  to  get 
away.  Messrs.  Hester,  Lindauer,  and  Bleaiac, 
newspaper  correspondents,  all  of  whom  vci« 
said  to  be  familiar  with  Uie  management  «< 
water  craft,  agreed  to  enroll  themselves  ■• 
part  of  the  crew,  and  if  necessary  to  lead  a 
hand.  Their  assistance  does  not  seem  to 
have  been  of  any  great  value,  as  they  all 
"turned  in"  immediately  upon  coming  o« 
board.  The  Argo  left  New  Orleans  about  7 
o'clock  in  the  evening,  having  on  board  a 
master,  who  also  served  as  pilot,  aa  eagiaeer, 
a  fireman,  one  deck  hand,  and  a  steward. 
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who  also  served  as  cook,  besides  the  newspa- 

Ser  correspondents.  She  took  her  course 
own  the  river  at  a  speed  of  about  20  miles 
an  hour,  and  at  the  time  of  making  the  lights 
of  the  Bnmois  was  either  in  the  middle  of 
the  river  or  between  that  and  the  east  bank. 
There  was  conflict  of  evidence  upon  her  ex- 
act location,  hut  in  the  view  we  have  taken  of 
the  case  it  does  not  become  necessary  to  de- 
termine this  with  accuracy.  Her  testimony 
indicates  that  she  made  the  white  and  red 
lights  of  the  Dumois  upon  her  port  bow,  and 
blew  her  a  signal  of  one  whistle;  that  the  Du- 
mois responded  with  a  signal  of  two  whis- 
tles, starboarded  her  helm,  shut  in  her  red 
and  eshibited  her  green  light,  and  took  her 
course  across  the  path  of  the  Argo.  The  Ar- 
go  again  blew  her  a  signal  of  one  whistle,  to 
which  the  Dumois  again  responded  with  two, 
followed  it  with  a  danger  signal,  and  the  Ar- 
go, still  maintaining  her  great  speed,  put 
ISSjher  wheel  hard-a-port,  struck  the  'Dumois 
upon  her  starboard  bow,  and  was  herself  al- 
most immediately  sunk  by  the  force  of  the 
impact. 

The  master  of  the  Argo  excuses  his  fail- 
ure to  stop  and  reverse,  which  it  was  his 
duty  to  do  as  soon  as  he  saw  the  wrong  man- 
.CBUver  of  the  Dumois,  by  the  fact  that  the 
starboarding  of  the  Dumois  put  him  in  a 
position  in  which  he  was  obliged  to  decide 
instantly  what  ought  to  be  done;  that,  in 
the  exercise  of  his  best  judgment,  he  deter- 
mined to  put  his  helm  hard-a-port,  and  en- 
deavor to  cross  the  bows  of  the  Dumois ;  and 
that,  if  he  made  a  mistake  in  this  particular, 
it  was  an  error  in  extremis,  for  which  the 
Argo  is  not  responsible.  The  argument  is 
undoubtedly  entitled  to  great  weight,  but 
we  think  the  real  error  was  not  committed 
in  extremis.  Th»  theory  of  the  Argo  is  that 
she  was  coming  dov.!!  the  middle  of  the  river, 
and  that  she  made  the  Dumois  on  her  port 
bow,  exhibiting  a  red  light  She  was  running 
herself  at  20  miles  an  hour,  with  the  added 
force  of  the  current.  The  Dumois  was  run- 
ning against  the  current  at  the  rate  of  9 
miles  an  hour.  That  the  Dumois  must  have 
starboarded  and  shown  her  green  light  some 
time  before  the  Argo  ported  is  evident  from 
the  place  of  the  collision,  which  was  to  the 
westward  of  the  middle  of  the  river,  and,  up- 
on the  theory  of  the  Argo,  was  near  the  west- 
erly bank.  As  the  Dumois  was  within  500 
feet  of  the  easterly  bank  when  she  star- 
boarded,— the  river  at  that  point  being  about 
2,500  feet  wide, — she  must  have  run  under 
her  starboard  helm  about  a  quarter  of  a  mile 
before  reaching  the  point  of  collision.  Now, 
if  the  Argo  had  promptly  ported  as  soon  as 
she  heard  the  cross- signal  or  observed  the 
starboarding  of  the  Dumois,  she  would  inev- 
itably have  passed  the  point  of  intersection 
before  the  Dumois  reached  it.  The  fault  of 
the  Argo  was  not  in  the  hard-a-port  order 
when  the  collision  was  inevitable,  but  in  fail- 
ing to  stop  and  reverse  at  once  as  soon  as  she 
noticed  the  starboarding  of  the  Diunois.  The 
testimony  from  the  Dumois  indicates  that 
she  blew  her  first  whistle  and  starboarded  as 
soon  as  the  Argo's  lights  were  seen,  and  that 
if  the  Argo  had  starboarded  and  reversed, 
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the  collision  would  not  have  occurred.  The 
truth  seems  to  be  that  the  Argo  did  not  port 
when  giving  her  first  signal,  but  waited  for 
some  time,  and  then  put  her  helm  hard-a- 
port,  but  too  late  to  be  of  any  avail. 

'The  testimony  indicates  that  the  Argo  i8[2B3] 
chargeable  with  an  infraction  of  the  3d  rule 
of  the  supervising  inspectors  in  failing  to 
stop  and  reverse  after  receiving  the  cross- 
signals  from  the  Dumois.  This  rule  requires 
that  "if,  when  steamers  are  approaching 
each  other,  the  pilot  of  either  vessel  fails  to 
understand  the  course  or  intention  of  the 
other,  whether  from  signals  being  given  or 
answered  erroneously,  or  from  other  causes, 
the  pilot  so  in  doubt  shall  immediately  signi- 
fy the  same  by  giving  several  short  and  re- 
peated blasts  of  the  steam  whistle;  and  if 
the  vessels  shall  have  approached  within 
half  a  mile  of  each  other,  both  shall  be  im- 
mediately slowed  to  a  speed  barely  sufficient 
lor  steerage  way  until  the  proper  signals  are 
given,  answered,  and  understood,  or  until  the 
vessels  shall  have  passed  each  other.  Vessels 
approaching  each  other  from  opposite  direc- 
tions are  forbidden  to  use  what  has  become 
technically  known  among  pilots  as  'cross- 
signals,' — that  is,  answering  one  whistle  with 
two,  and  two  whistles  with  one.  In  all  cases, 
and  under  all  circumstances,  a  pilot  receiv- 
ing either  of  the  whistle  signals  provided  in 
rules,  which  for  any  reason  he  deems  injudi- 
cious to  comply  with,  instead  of  answering 
with  a  cross-signal,  must  at  once  observe  the 
provisions  of  this  rule." 

The  master  also  seeks  to  excuse  himself  by 
alleging  that  the  Argo  was  so  constructed  ~ 
that  her  headway  could  not  have  been 
stopped  in  time  to  be  of  any  service.  This 
may  be  true,  and  yet  the  Dumois  should  not 
be  held  responsible  for  the  faulty  construc- 
tion of  the  Argo  in  this  particular.  While 
a  steamer  may  be  so  built  as  to  attain  the  ut- 
most possible  speed,  she  ought  also  to  be  pro- 
vided with  such  means  of  stopping  or  chang- 
ing her  course  as  are  commensurate  with 
her  great  speed ;  and  the  very  fact  of  her  be- 
ing so  fast  and  apparently  uncontrollable  is 
an  additional  reason  for  the  greater  caution 
in  her  navigation.  Her  increase  of  speed 
should  have  been  obtained  with  as  little  in- 
crease of  risk  to  other  vessels  as  was  possi- 
ble, and  if  any  precautions  in  that  direction 
were  neglected,  it  was  a  fault  for  which  she 
alone  ought  to  be  called  upon  to  respond. 
This  court  has  repeatedly  held  the  fault,  and 
even  the  gross  fault  of  one  vessel,  does  not 
absolve  the  other  from  the  use  of  such  pre- 
cautious as  good  judgment  and  accomplished 
seamanship  require.  The  "Maria  Martin,  I2[2B4} 
Wall.  31,  sub  nom.  Martin  v.  Northern 
Transp.  Co.  20  L.  ed.  251 ;  The  America,  92 
U.  S.  432,  sub  nom.  The  America  v.  Camden 
&  O.  R.  Transp.  Co.  23  L.  ed.  724;  The  Lu- 
cille, IS  Wall.  670,  sub  nom.  The  Lucille  v. 
Resp<iss,  21  L.  ed.  248;  The  Sunnyside,  91 
U.  S.  208.  sub  nom.  Miner  v.  The  Sunnyside, 
23  L.  ed.  302. 

But  counsel  for 'the  Argo  also  insists  that, 
as  the  two  vessels,  from  the  moment  the  Ar- 
go ported  and  the  Dumois  starboarded,  wera 
upon  crossing  courses,  the  19th  rule,  which 
declares  that  "the  vessel  which  has  the  other 
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on  her  own  etarboard  side  ihall  keep  out  of 
the  way  of  the  other,"  applied,  and  that  the 
Dumois  should  have  ported,  and  the  Ar^o 
was  bound,  under  the  case  of  The  Britannta, 
1S3  U.  B.  130,  «tt6  nom.  The  Britannia  v. 
Oleugh,  38  L.  ed.  600,  14  Sup.  Ct.  Rep.  795, 
to  keep  her  course  and  speed.  We  are  re- 
luctant, however,  to  say  that,  where  two  ves- 
sel* are  meeting  end  on,  or  nearly  end  on, 
under  the  ISth  rule,  the  faulty  i^ovement  of 
starboarding  by  one  abBoIves  the  other  from 
the  obligation  of  rule  21,  which  requires  that 
"ever>'  steam  vessel,  when  approaching  an- 
other vessel,  so  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse." 

In  the  case  of  the  Britannia,  the  decision  of 
the  court  that,  of  two  crossing  steamers,  the 
preferred  vessel  should  have  kept  her  course 
and  speed,  was  put  upon  the  ground  that  the 
course  of  the  Britannia,  the  obligated  vessel, 
was  precisely  what  might  have  been  antici- 
pated, and  did  not  warrant  the  Beaconsfleld, 
the  preferred  vessel,  in  disregarding  the  in- 
junctions of  the  23d  rule,  which  required  her 
to  keep  her  course.  It  was  intimated  that  a 
different  condtuion  might  have  been  reached 
if  it  had  appeared  that  the  Britannia  was 
herself  violating  a  rule  of  navigation.  Now, 
as  it  appears  from  the  testimony  of  the  Ar- 
go's  crew  that  they  not  only  heard  the  sig- 
nal of  two  whistles  from  tiie  Dumois,  but 
saw  her  turn  under  her  starboard  wheel, 
and  exhibit  her  green  light  when  she  should 
have  ported,  they  were  at  once  apprised  of 
the  fact  that  she  was  violating  a  rule  of  nav- 
igation, and  that  prompt  action  was  re- 
quired to  avoid  a  collision. 

The  fact  that  the  Arp;o  was  short-handed 
and  was  also  running  without  a  proper  look- 
out, though  not  decisive  of  a  fault  contrib- 
uting to  the  collision,  may  be  taken  into  con- 
sideration as  bearing  upon  the  probabilities 
of  the  case,  and  raising  a  presumption 
against  her. 

We  are  of  opinion  that  the  Dumois  was 
,[S66]primarily  in  fault  'for  this  collision,  in 
starboarding  instead  of  porting  when  she  first 
aiffhtcd  the  Argo;  and  while  the  case  with 
respect  to  the  Ar^  is  by  no  means  free  from 
'doubt,  the  majority  of  the  court  are  also  of 
•opinion  that  the  Argo  was  in  fault  for  fail- 
ing to  observe  the  21st  rule,  which  required 
lier  to  stop  when  risk  of  collision  was  in- 
▼olved,  as  well  as  the  8d  mle  of  the  super- 
vising inspectors  to  the  same  effect. 

S.  There  was  no  error  in  fixing  the  value 
of  the  Ar«>  at  the  sum  of  $16,000,  an  in- 
crease of  $4,000  over  the  amount  fixed  by 
'  the  district  court.  The  evidence  of  her  build- 
ers was  that  she  originally  cost  $18,000,  and 
that,  if  she  had  been  kept  in  good  repair, 
ehe  would  have  been  worth  two  thirds  of  that 
amount  at  the  time  of  the  collision.  There 
was  also  testimony  to  the  effect  that  her  own- 
er had,  at  the  time  of  the  collision,  con- 
cluded a  sale  of  one  half  the  Argo  for  $7,- 
SOO,  and  that  it  was  to  have  been  delivered 
and  the  money  paid  for  this  moiety  on  the 
day  following  that  upon  which  she  was  lost, 
an'd  upon  her  return  to  the  city.  This  is  bet- 
ter evidence  of  her  actual  value  than  the  con- 
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flicting  opinions  of  experts  more  or  leas 
friendly  to  the  owner,  who  put  her  vmloe  at 
from  $8,600  to  $30,000.  As  the  district 
court  and  the  circuit  court  of  appeals 
agreed  that  her  value  did  not  exceed  $15,000, 
we  should  be  unwilling  to  increase  thwt 
amount  unless  upon  clear  proof  of  inadver- 
tence or  mistake. 

There  was  no  error  in  refusing  to  allow  in- 
terest upon  her  valuation,  "^e  allowanea 
of  interest  in  admiralty  cases  is  discretion- 
ary, and  not  reviewable  in  this  court  except 
in  a  very  clear  case.  The  Scotland,  118  U. 
S.  S07,  518,  tub  nom.  Dyer  ▼.  National  Steam 
tiao.  Co.  30  L.  ed.  163,  166,  6  Sap.  Ct  Sep. 
1174. 

6.  In  the  assessment  of  damages  an  im- 
portant question  aroae  as  to  whether  a  moie- 
ty of  the  amounts  awarded  to  Mrs.  Blesine 
and  Mrs.  Hester  should  be  deducted  from  the 
amount  recoverable  by  the  owners  of  the 
Argo.  The  libel  of  Mrs.  Blesine  was  filed 
against  Jakobsen  as  owner  of  the  Dumois, 
and  process  of  attachment  prayed  against 
his  goods  and  chattehi,  credits  and  effects. 
This  libel,  subsequently  consolidated  with 
that  of  Springer,  was  treated  as  a  petition 
against  the  bond  given  for  the  release  of  the 
stumer  under  the  proceedings  for  a  limited 
liability.  A  similar  petition  was  filed  by 
Mrs.  Hester.  In  the  'following  December,[SSC] 
Springer,  the  libellant  and  owner  of  the  Ar- 
go, surrendered  to  the  claimants  and  inter- 
veners his  vessel  and  the  freight.  These  in- 
tervening libels,  as  well  as  that  of  the  sea- 
men, proceeded  as  one  suit,  and  in  the  de- 
cree of  the  circuit  court  of  appeals  Mrs.  Ble- 
sine was  awarded  $2,500  and  Mrs.  Hester 
$6,000,  one  half  of  which  was  deducted  from 
the  amount  awarded  to  Springer. 

Admitting  that  if  these  intervening  libds 
had  been  filed  against  Springer  as  owner  of 
the  Argo,  nothing  could  nave  been  reeovered 
of  him  bv  reason  of  the  total  loss  of  the  Ar- 
go and  her  freight  and  the  consequent  ex- 
tinguishment  of  personal  liability  on  the 
part  of  the  owner,  does  it  follow  that  the 
Dumois  is  not  entitled  to  deduct  from  the 
amoimt  awarded  to  the  Argo;  or,  in  other 
words,  to  recover  of  the  Argo  one  half  of 
the  amount  payable  to  these  lihellants,  in 
view  of  the  fact  that  the  Argo  was  also  in 
fault?  We  think  this  question  is  practical- 
ly answered  by  prior  decisions  of  tnis  conrt. 

The  case  of  lite  North  Star,  106  U.  8.  17, 
tub  nom.  Reynolds  v.  VanderbUt,  27  L.  ed. 
91, 1  Sup.  Ct.  Rep.  41,  arose  from  the  mutual 
fault  of  two  steamers,  in  which  one,  the  Ella 
Warley,  was  totally  lost.  The  court  award- 
ed the  owners  of  the  Ella  Warley  so  much  of 
their  damage  as  exceeded  one  half  of  the  ag- 
gregate damage  sustained  by  both  reMds. 
The  owners  of  the  Warley  contended  ttiat,  as 
she  was  a  total  loss,  her  owners  were  not 
liable  at  all,  and  that  they  were  entitled  to 
one  half  of  their  damages  in  full,  without 
deduction  for  the  half  of  the  damage  sus- 
tained by  the  North  Star,  the  other  vessel. 
We  held,  however,  that  the  admiralty  rule, 
that  where  both  vessels  are  in  fault  they 
must  bear  the  damage  equally,  applied,  and 
that  the  one  suffering  least  should  be  decreed 
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t&  pay  to  the  other  the  amount  necessary  to 
make  them  equal,  namely,  one  half  of  the 
difference  between  the  respective  losses  sus- 
tained, and  that  when  this  resulting  liabili- 
ty of  one  party  to  the  other  has  been  ascer- 
tained, then,  and  not  before,  was  the  proper 
time  to  apply  the  rule  of  limited  responsibil- 
ity, if  the  party  decreed  to  pay  is  entitled  to 
it.  "It  will  enable  him  to  avoid  payment 
pro  tanto  of  the  balance  found  against  him." 
"The  contrary  view,"  said  the  court,  "is 
based  on  the  idea  that,  theoretically  (suppos- 
ing both  vessels  in  fault) ,  the  owners  of  the 

[C57]one  are  liable  to  'the  owners  of  the  other 
for  one  half  of  the  damage  sustained  by  the 
latter;  and,  vice  versa,  that  the  owners  of 
the  latter  are  liable  to  those  of  the  former 
for  one  half  of  the  damage  sustained  by  her. 
This,  it  seems  to  us,  is  not  a  true  account 
of  the  legal  relations  of  the  parties.  .  .  . 
These  authorities  conclusively  show  that  ac- 
cording to  the  general  maritime  law,  in  cases 
of  collision  occurring  by  the  fault  of  both 
parties,  the  entire  damage  to  both  ships  is 
added  together  in  one  common  mass  and 
equally  divided  between  them,  and  thereupon 
arises  a  liability  of  one  party  to  pay  to  the 
other  such  sum  as  is  necessary  to  equalize 
the  burden.  This  is  the  rule  of  mutual  lia- 
bility between  the  parties." 

In  The  Chattahoochee,  173  U.  S.  540,  43 
L.  ed.  801,  19  Sup.  Ct.  Rep.  401,  which  was 
also  a  collision  occasioned  by  the  mutual 
fault  of  a  steamer  and  a  schooner,  followed 
by  a  total  loss  of  the  latter,  the  survivor  was 
permitted  to  deduct  from  one  half  of  the 
damages  recovered  for  the  loss  of  the  vessel 
one  half  of  the  value  of  the  cargo  of  the  lat- 
ter, notwithstanding  the  total  loss  of  the 
schooner,  and  the  fact  that  under  the  Bar- 
ter act  she  would  not  have  been  liable  to  the 
owner  of  the  cargo  for  negligence  in  naviga- 
tion. We  held  in  that  case  that  the  sunken 
vessel  was  not  entitled  to  the  benefit  of  any 
statute  tending  to  lessen  its  liability  to  the 
other  vessel,  or  to  an  increase  of  the  burd»i  of 
such  other  vessel,  until  the  amount  of  such 
liability  had  been  fixed  upon  the  principle 
of  an  equal  division  of  damages. 

The  case  under  consideration  is  distin- 
guishable from  this  only  in  the  fact  that 
intervening  libels  are  for  loss  of  life,  for 
which  no  lien  is  given  upon  the  vessel,  in  the 
absence  of  a  local  law  to  that  e£fect,  while  in 
the  case  of  the  Chattahoochee  the  libel 
sought  to  recover  for  the  loes  of  the  cargo, 
for  which  a  lien  was  given  by  the  law  mari- 
time upon  the  vessels  in  fault. 

Assuming  for  the  present  that  the  question 
of  lien  is  material,  we  are  next  to  inquire 
whether  such  lien  is  given  by  the  local  law  of 
Ixiuisiana.  We  are  cited  in  this  connection 
to  two  articles  of  the  Civil  Code,  the  first 
of  which,  article  2315,  as  amended  in  1884, 
declares  that  "every  act  whatever  of  man 
that  causes  damage  to  another  obliges  him 
by  whose  fault  it  happened  to  repair  it;  the 

r2681right  of  this  action  shall  survive,  in  'case  of 
death,  in  favor  of  the  minor  children  or  wid- 
ow of  the  deceased,  or  either  of  them,  and  in 
def.^ult  of  these,  in  favor  of  the  surviving 
'iiUier  and  mother,  or  either  of  them,  for  the 
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space  of  one  year  from  the  death.  The  sur- 
vivors above  mentioned  may  also  recover  the 
damages  sustained  by  them  by  the  death  of 
the  parent,  or  child,  or  husband,  or  wife,  as 
the  case  may  be." 

It  was  held  by  us  in  The  Oorsair,  145  U. 
S.  335,  sub  nam.  Barton  v.  Brovm,  36  L.  ed. 
727,  12  Sup.  Ct.  Rep.  949,  a  case  arising  out 
of  a  collision  which  also  took  place  on  the 
lower  Mississippi,  that  this  local  law  did  not 
give  a  lien  or  privilege  upon  the  vessel,  and 
that  nothing  more  was  contemplated  by  it 
than  an  ordinary  action  according  to  the 
course  of  the  law  as  administered  in  Louisi- 
ana. 

Our  attention  is  also  called  by  the  owners 
of  the  Dumois  to  subdivision  12  of  article 
3237  of  the  Civil  Code,  which  reads  as  fol- 
lows: "Where  any  loss  or  damage  has  been 
caused  to  the  person  or  property  of  any  indi- 
vidual by  any  carelessness,  neglect,  or  want 
of  skill  in  the  direction  or  management  of 
any  steamboat,  barge,  flatboat,  water  craft, 
or  raft,  the  party  injured  shall  have  a  privi- 
lege to  rank  after  the  privileges  above  speci- 
fied." No  reliance  was  placed  upon  this  ar- 
ticle in  the  case  of  the  Corsair,  probably  be- 
cHuse  it  was  thought  to  refer  only  to  losses 
or  damages  to  persons  still  living,  and  that 
an  action  would  lie  in  favor  of  the  party  in- 
jured. Certainly,  if  this  article  had  been 
supposed  to  give  a  remedy  for  damages  occa- 
sioned by  death,  to  the  representatives  of  the 
deceased  person,  it  would  never  have  escaped 
the  attention  of  tne  astute  counsel  who  par- 
ticipated in  that  case. 

The  question  whether  "damage  done  by 
any  ship,"  jurisdiction  over  which  was  given 
to  the  High  Court  of  Admiralty  in  England, 
included  actions  brought  by  the  personal  rep- 
resentatives of  seamen  or  passengers  killed 
in  a  collision,  has  been  the  subject  of  many 
and  conflicting  judicial  opinions  in  the  Eng- 
lish courts,  a  summary  of  which  may  be 
found  in  The  Corsair,  145  U.  S.  345,  auh 
nom.  Barton  v.  Brown,  36  L.  ed.  730,  12  Sup. 
Ct.  Kep.  949 ;  and  was  finally  settled  against 
the  jurisdiction  by  the  House  of  Lords  in 
the  case  of  Setcard  v.  The  Vera  Cruz,  L.  R. 
10  App.  Cas.  59. 

In  this  country  the  law  is  so  well  settled 
that  by  the  common  'law  no  dvil  action  lies  [299} 
for  an  injury  resulting  in  death,  that  we 
need  only  refer  to  the  case  of  Jf  obile  L.  In*. 
Co.  v.  Brame,  95  U.  8.  754,  24  L.  ed.  580, 
and  to  the  same  doctrine  applied  in  admiral- 
ty in  the  case  of  The  Harrisburg,  119  U.  S. 
199,  sub  nom.  The  Barrisburg  v.  Richards, 
30  L.  ed.  358,  7  Sup.  Ct  Rep.  140.  The  ob- 
ject of  article  3237  was  not  to  extend  the 
cases  in  which  damages  might  be  recovered 
to  such  as  resulted  in  death,  but  merely  to 
provide  that,  in  cases  of  damages  to  person 
or  property,  where  such  damage  wa's  occa- 
sioned by  negligence  in  the  management  of 
any  water  craft,  the  party  injured  should 
have  a  privilege  or  lien  upon  such  craft.  We 
deem  it  entirely  clear  that  the  article  was 
not  intended  to  apply  to  cases  brought  by 
the  representetives  of  a  deceased  person  for 
damages  resulting  in  death. 

76J 


Digitized  by 


Google 


26»>M1 


SvrPSEMZ  COUBT  OF  THE  UNITED  STATES. 


Oct.  Term. 


But  It  does  not  neceasarily  follow  that  be- 
cause there  is  no  lien  there  can  be  no  deduc- 
tion of  a  moiety  of  these  damages  from  the 
sum  awarded  to  the  Argo.     Neither  the  case 
of  the  North  Star  nor  that  of  the  Chatta- 
hoochee is  put  upon  the  ground  of  a  lien, 
since  in  both  cases  the  vessel  against  which 
the  deductions  were  made  was  totally  lost 
by  the  collision,  and  in  the  Chattahoochee  the 
provisions  of  the  Harter  act  would  have  ex- 
onerated her,  even  if  no  total  loss  had  oc- 
curred.    But' no  extended  discussion  of  this 
is  necessaiy,  since  the  question  is  settled  by 
the  case  of  Butler  v.  Boston  &  S.  8. 8.  Co.  130 
y.  S.  527,  32  L.  ed.  1017,  9  Sup.  Ct.  Rep.  612, 
in  which  it  was  unanimously  held  that  the 
limited-liability  act  applied  to  cases  of  per- 
sonal injury  and  death,  as  well  as  to  those  of 
Joss  of,  or  injury  to,  property.     This  was  an 
independent  libel  in  personam  against  the 
steamship  company  to  recover  damages  for 
death,  and  the  company  pleaded  in  defense 
certain  proceedings  in  a  case  of  limited  lia- 
bility  instituted   by   it  and   then   pending. 
There  was  a  statute  of  Massachusetts  relied 
upon,  which  gave  a  personal  remedy,  but  no 
lien  upon  the  vessel.     The  loss  occurred  with- 
in the  jurisdiction  of  the  state.     The  single 
question  presented  was  whether  the  limited- 
liability  act  applied  to  damages  for  personal 
injury  and  loss  of  life,  and  thus  deprived 
those  entitled  to  damages  of  the  right  to  en- 
tertain suit  for  recovery,  provided  the  ship 
owner  had  taken  appropriate  proceedings  to 
limit  his  liability.     The  court,  after  a  care- 
ful examination  of  the  law  of  limited  liabil- 
teO]ity  of   ship   owners,   had  no   difficulty   *in 
reaching  the  conclusion  that  it  covered  the 
case  of  injuries  to  persons,  as  well  as  that 
of  injury  to  goods  and  merchandise,  and  that 
these  proceedings  were  a  good  defense  to  the 
libel. 

It  followa  that  the  claims  of  the  interven- 
ing libellants,  Mrs.  Blesine  and  Mrs.  Hester, 
were  valid  claims  under  the  limited-liability 
act,  notwithstanding  that  there  was  no  lien 
under  the  local  law,  and  that  there  was  no 
error  in  deducting  a  moiety  of  these  claims 
from  the  amount  awarded  Springer. 

Upon  the  whole  case  we  are  of  opinion 
that  the  decree  of  tl^e  Circuit  Court  of  Ap- 
peals was  right,  and  it  m  therefore,  as  to  both 
oases,  affirmed. 

The  Chief  Justice  and  Mr.  Justice  Peok- 
dissented. 


dlnate  branch  or  section  of  the  Knights 'of 
Pytblas,  to  transmit  to  the  general  board  of 
control,  within  the  time  speciaed  by  the  gen- 
eral laws  of  said  order,  moneys  paid  to  bla 
In  due  time  by  a  member,  will  not  be  groamt 
for  forfeiture  of  the  policy  of  such  member, 
since  the  secretary's  negligence  U  not  chaixe^ 
able  to  the  member,  but  Is  that  of  an  agent  of 
the  order,  notwithstanding  a  provision  in  the 
general  laws  of  the  order  to  the  effect  that 
he  Is  to  be  regarded  as  the  agent  of  the  mem- 
ber, and  not  of  the  order,  where  the  general 
laws  also  require  the  member  to  pay  dues  to 
such  secretary  only,  and  provide  that  the 
secretary  shall  transmit  immediately  after 
the  10th  of  each  month  all  moneys  collected 
by  him,  and  that  the  local  branch  shall  ba 
responsible  to  the  boaol  of  control  for  all 
such  moneys  collected  by  the  secretary. 


SUPREME    LODGE    KNIGHTS    OF    PY- 
THIAS, Plff.  in  Err., 

V.     

JOSEPHINE  R.  WITHERS. 

(See  S.  C.  Reporter's  ed.  260-276.) 

insurance  in  benevolent  society — forfeiture 
for  delay  in  payment  of  dues — secretary's 
failure  to  transmit  dues  received — secre- 
tary <M  agent  of  order,  and  not  of  member. 

The  failure  of  the  secretary  of  a  local,  snbor- 


NoTE. — As  to  ichen  an  insurance  agent  is  the 
aeent  of  the  assured — see  note  to  Michigan  Pipe 
Co.  V.  Michigan  F.  &  M.  Ins.  Co.  (Mich.)  20  L. 
R.  A.  277. 
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[No.  170.] 

Argued   March  6,  1900.    Decided  AprU  ». 
1900. 

IN  ERROR  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  to  review  a  decuion 
affirming  a  judgment  in  favor  of  the  plaia- 
tiff  in  an  action  on  a  certificate  or  policy  of 
insurance.   Afjinned. 

See  same  case  below,  69  U.  S.  App.  177,  89 
Fed.  Rep.  100,  32  C.  C.  A.  182. 

Statement  by  Mr.  Justice  Browni 

•This  was  an  action  originally  begun  inrssi] 
the  circuit  court  of  Hale  county,  Alabama, 
by  Josephine  R.  Withers,  to  recover  of  the 
defendant  the  amoimt  of  a  certain  certifi- 
cate or  policy  of  insurance  upon  the  life  of 
her  husband. 

The  case  was  removed  to  the  circuit  court 
of  the  United  States  for  the  middle  diitriet 
of  Alabama,  upon  the  petition  of  the  defend- 
ant and  upon  the  ground  that  the  Supreme 
Lodge  Knights  of  Pythias  wias  a  corpora- 
tion organized  by  act  of  Congress,  and  hence 
that  the  controversy  arose  under  the  Consti- 
tution and  laws  of  the  United  States. 

The  case  was  submitted  to  a  jury  upon  an 
agieed  statement  of  facts,  and  the  court  in- 
structed a  verdict  for  the  plaintiff  in  the 
sum  of  $3,000,  the  amount  of  the  voMey,  with 
interest,  upon  which  verdict  a  judgment  was 
entered  for  $3,392.54.  The  ease  was  taken 
by  writ  of  error  to  the  circuit  court  of  ap- 

r.ls,  which  aArmed  the  judgment.  S9  U. 
App.  177,  89  Fed.  Rep.  160,  32  C.  O.  A. 
182.  Whereupon  the  defendant  sued  out  a 
writ  of  error  from  this  court. 

The  facts,  so  far  as  they  are  material,  an 
stated  in  the  opinion  of  the  court. 

Mr.  Aldla  B.  Browne  argued  the  cauaa 
for  plaintiff  in  error  and,  with  Messrs.  Alea. 
Britton  and  H.  B.  Field,  filed  a  brief  on  the 
question  of  jurisdiction. 

Messrs.  Thomas  O.  and  Chas.  P.  Jones  and 
Mr.  H.  B.  Field  filed  a  brief  for  plaintiff  in 
error: 

A  member  of  a  fraternal  association  is 
bound  by  and  presumed  to  know  the  provi- 
sions of  the  constitution  and  by-laws  of  Vb» 
association,  and  these  enter  into  and  form  a 
part  of  the  contract. 

Bacon,  Ben.  Soc.  &  Life  Ina.  SS  S9,  74,  81 ; 
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Viblack,  Ben.  Soc.  2d  ed.  SS  18.  136;  5 
Thomp.  Ck>rp.  {  6987;  6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  100;  3  Am.  &  Eng.  Ena  Law,  2d 
ed.  1059,  1081-3. 

Such  member  is  bound  by,  and  preaimied 
to  take  notice  of,  all  by-laws  enacted  by  the 
■ociety  alter  his  admission,  where,  as  in  this 
case,  the  application  and  certificate  so  pro- 
vide. 

Bacon,  Ben.  Soc.  &  Life  Ins.  {§  185,  188; 
Kiblack,  Ben.  Soc  2d  ed.  §§  25-27,  137: 
Kom  V.  Mutual  Assur.  Soc.  6  Cranch,  192, 
3  L.  ed.  195;  7  Cranch,  396,  3  L.  ed.  383; 
Pain  V.  SocUti  8t.  Jean  Baptiate,  172  Mass. 
319,  52  N.  E.  502;  Uay  v.  New  York  Safety 
Reserve  Fund  Soo.  14  Daly,  389;  Supreme 
Oommandery  K.  of  the  O.  R.  v.  Ainstoorth, 
71  Ala.  436,  46  Am.  Rep.  332;  Borgards  v. 
Farmers'  Mut.  Ina.  Co.  79  Mich.  440,  44  N. 
W.  856;  Hughes  v.  Wisconsin  Odd  Fellows' 
Mut.  L.  Ins.  Go.  98  Wis.  292,  73  N.  W.  1016; 
Bowie  T.  0-rand  Lodge  of  Legion  of  the  West, 
99  Cal.  392,  34  Pac.  103 ;  Masonic  Mut.  Ben. 
Asso.  V.  Severson,  71  Conn.  719,  43  AU.  192; 
Supreme  Council  A.  L.  of  H.  v.  Adams,  68  N. 
H.  236,  44  Atl.  380 ;  Fullenwider  v.  Supreme 
Council  of  the  R.  L.  180  111.  621,  54  N.  E. 
485. 

These  rules  hav6  been  applied  in  the  fol- 
lowing cases  against  this  defendant,  involv- 
ing similar  contracts : 

Supreme  Lodge,  K.  of  P.  v.  Knight,  117 
Ind.  489,  3  L.  R.  A.  409,  20  N.  E.  479;  Su- 
preme Lodge,  K.  of  P.  \.  La  Malta,  95  Tenn. 
157.  30  L.  R.  A.  838,  31  S.  W.  493 ;  Supreme 
Lodge,  K.  of  P.  v.  Kutsoher,  179  111.  340,  53 
N.  E.  620;  Supreme  Lodge,  K.  of  P.  v. 
Trehbe,  179  111.  348,  53  N.  E.  730;  Daughtry 
v.  Knights  of  Pythias,  48  La.  Ann.  1203,  20 
So.  712;  Domes  v.  Supreme  Lodge  K.  of  P. 
75  Miss.  400,  23  So.  191 ;  Lloyd  v.  Supreme 
Lodge  K.  of  P.  98  Fed.  Rep.  66,  38  C.  0.  A. 
654. 

The  provision  that  officers  of  sections  are 
the  agents  of  the  members,  and  shall  in  no 
wise  be  considered  as  the  agents  or  the  rep- 
resentatives of  the  board  of  control  of  the 
endowment  rank  or  of  the  supreme  lodge, 
was  valid  and  binding  upon  the  deceased  un- 
der his  contract  of  membership. 

Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts 
&  S.  348;  Peet  v.  Oreat  Camp  of  K.  of  M. 
of  the  World,  83  Mich.  92,  47  N.  W.  119; 
Grand  Lodge  of  A.  0.  of  V.  W.  v.  King,  10 
Tnd.  App.  to9,  38  N.  E.  352;  Sovereign 
Camp,  Woodmen  of  the  World  v.  Rothschild, 
15  Tex.  Civ.  App.  463,  40  8.  W.  553;  New 
York  L.  Ins.  Co.  v.  FUtcher,  117  U.  S.  519, 
29  L.  ed.  934,  6  Sup.  Ct  Rep.  837 ;  Maier  v. 
fidelity  Mut.  Life  Asso.  47  U.  S.  App.  329, 
73  Fed.  Rep.  666,  24  C.  C.  A.  239;  United 
States  L.  Ins.  Co.  v.  Smith,  92  Fed.  Rep.  503, 
34  C.  C.  A.  606;  Buhbard  v.  Mutual  Reserve 
Fund  Life  Asso.  80  Fed.  Rep.  681 ;  Bernard 
V.  United  L.  Ins.  Asso.  14  App.  Div.  142,  43 
N.  y.  Supp.  627;  Rohrbach  v.  Oermania  F. 
Ins.  Co.  02  N.  Y.  47,  20  Am.  Rep.  451 ;  Mc- 
Coy V.  Roman  CathoUo  Mut.  Ins.  Co.  152 
Mass.  272,  26  N.  E.  289;  Quinlan  v.  Provi- 
dence Waahingtim  Ins.  Co.  133  N.  Y.  356,  31 

y.  E.  St. 
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Mr.  Edward  De  GraSeareld  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  fraud  or  mistake  of  a  knavish  or  blun- 
dering agent,  within  the  scope  of  his  powers, 
will  not  enable  the  company  to  avoid  a  pol- 
icy to  the  injury  of  assured,  who  innocently 
became  a  party  to  it,  although  a  stipulation 
in  the  policy  provides  that  such  agent  shall 
be  deemed  the  agent  of  the  insured. 

Whiteside  v.  Supreme  Conclave  Improved 
O.  of  B.  82  Fed.  Rep.  275 ;  Knights  of  Pyth- 
ias of  the  World  v.  Bridges,  15  Tex.  Civ. 
App.  196,  39  S.  W.  333 ;  Bacon,  Ben.  Soc.  & 
Ins.  §  420,  and  authorities  cited. 

There  is  no  magic  in  mere  words  to  change 
the  real  into  the  unreal.  A  device  of  woroa 
cannot  be  imposed  upon  a  court  in  place  of 
an  actuality  of  fact. 

Bacon,  Ben.  Soc  §  153;  Union  Mut.  L. 
Ins.  Co.  V.  Wilkinson,  13  Wall.  235,  20  L.  ed. 
023. 

By-laws  enacted  subsequent  to  the  issu- 
ance of  a  policy  must  be  reasonable,  or  they 
are  void. 

Allnutt  V.  Subsidiary  Bigh  Court  of  U.  8. 
A.  0.  of  F.  62  Mich.  110,  28  N.  W.  802;  Peo- 
ple ex  rel.  Quien  v.  Theatrical  Mechanical 
Asso.  9  N.  Y.  Supp.  675;  Erd  v.  Bavarian 
Nat.  Aid  d  Relief  Asso.  67  Mich.  233,  34  N. 
W.  555 ;  Brady  v.  Coachman's  Benev.  Asso. 
30  N.  Y.  S.  R.  181,  14  N.  Y.  Supp.  272. 

"Mr.  Justice  Brown  delivered   the  opin-[261] 
ion  of  the  court: 

The  Supreme  Lodge  Knights  of  Pythias  is 
a  fraternal  and  benevolent  society,  incorpo- 
rated by  an  act  of  Congress  of  'June  29. 1894[2eS] 
(28  Stat,  at  L.  96,  chap.  119),  as  the  succes- 
sor of  a  former  corporation  of  the  same 
name,  organized  imder  an  act  approved  May 
5,  1870.  The  beneficial  or  insurance  branch 
of  the  order  is  known  as  the  endowment 
rank,  which  is  composed  of  those  members  of 
the  order  who  have  taken  out  benefit  certifi- 
cates. Such  members  are  admitted  into  lo- 
cal subordinate  branches  known  as  sections. 
The  members  of  each  section  elect  their  own 
president  and  secretary.  The  endowment 
rank  is  governed  by  a  board  of  control  whose 
officers  are  a  president  and  secretary,  and 
whose  place  of  business  is  in  Chicago.  The 
endowment  rank  is  governed  by  a  constitu- 
tion and  general  laws  enacted  by  the  Su- 
preme Lo^e,  and  by  rules  and  regulations 
adopted  by  the  board  of  control  and  ap- 
proved by  the  Supreme  Lodge. 

On  January  1,  1883,  Robert  W.  Withers 
made  application  for  membership  in  the  en- 
dowment rank,  and  in  that  application  made 
the  following  statement:  "I  hereby  agree 
that  I  will  punctually  pay  all  dues  and  as- 
sessments to  which  I  may  become  liable,  and 
that  I  will  be  governed,  and  this  contract 
shall  be  controlled,  by  all  the  laws,  rules, 
and  regulations  of  the  order  governing  this 
rank,  now  in  force,  or  that  may  hereafter  be 
enacted,  or  submit  to  the  penalties  therein 
contained."  His  application  was  accepted, 
and,  after  receiving  a  certificate  under  the 
first  act  of  incorporation  which  he  volun- 
tarily surrendered,  he  received  the  certifi- 
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ente  upon  which  this  action  is  brought.  This 
certificate  recited  the  original  application 
for  membership  dated  January  1,  1883, 
the  surrender  of  the  former  certificate  and 
tite  application  for  transfer  to  the  fourth 
class,  which  were  "made  a  part  of  this  con- 
tract, .  .  .  and  in  consideration  of  the 
payment  heretofore  to  the  said  endowment 
rank  of  all  monthly  payments,  as  required, 
and  the  full  complianoe  with  all  the  laws 
governing  this  right,  now  in  force  or  that 
may  hereafter  be  enacted,  and  shall  be  in 
good  standing  under  sqfd  laws,  the  sum  of 
$3,000  will  be  paid  by  the  Supreme  Lodge, 
etc.,  to  Josephine  R.  Withers,  wife,  .  .  . 
ti|)on  due  notice  and  proof  of  death  and  good 
Klanding  in  the  rank  at  the  time  of  his  death, 
.  .  .  and  it  is  understood  and  agreed 
that  any  violation  of  the  within-mentioned 
JZCSjconditions  or  other  *requircmenta  of  the  laws 
in  force  governing  this  right  shall  render 
this  certificate  and  all  claims  null  and  void, 
"nd  the  said  Supreme  Lodge  shall  not  be  li- 
\h\e  for  the  above  sum  or  any  part  thereof." 

Witliers  was  a  member  of  section  438,  at 
areensboro,  Alabama,  of  which  one  Chad- 
vick  was  secretary.  By  the  laws  of  the  en- 
'lownicnt  rank  Withers  was  required  to  pay 
t4.90  monthly  in  accordance  with  his  age 
md  the  amount  of  his  endowment. 

In  January,  1804,  defendant  adopted  and 
promulgated  the  following  general  laws: 

"Sec.  4.  Monthly  payments  and  dues  of 
niemlwrs  holding  certificates  of  endowment 
shall  be  due  and  payable  to  the  secretary  of 
section  without  notice,  on  the  first  day  of 
each  and  every  month ;  and  a  failure  to  mak« 
such  payment  on  or  before  the  10th  day  of 
each  month  shall  cause,  from  and  after  such 
date,  a  forfeiture  of  the  certificate  of  endow- 
ment and  all  right,  title,  and  interest  such 
membor  or  his  beneficiaries  may  have  in  and 
to  the  same,  and  membership  shall  cease  ab- 
solutely. In  case  of  such  forfeiture,  mem- 
bership may  be  regained  by  making  appli- 
cation in  the  form  prescribed  for  new  ap- 
plicants, the  payment  of  required  member- 
shin  fee  and  surrender  of  the  forfeited  cer- 
tificate. If  approved  by  the  medical  exam- 
inov-in-chicf  and  accepted  by  the  board  of 
control,  a  new  certificate  shall  be  issued,  and 
the  rating  shall  hereafter  be  at  the  age  of 
nciii'cst  birthday  to  the  date  of  the  last  ap- 
plication." 

"Sec.  0.  The  secretary  of  the  section  shall 
forward  to  the  board  of  control  the  monthly 
payments  and  dues  collected  immediately  aft- 
er the  10th  day  of  each  and  every  month. 

"If  such  payment  and  dues  are  not  re- 
ceived by  the  board  of  control  on  or  before 
the  last  day  of  the  same  month  the  section 
so  failing  to  pay,  and  all  members  thereof, 
shall  stand  suspended  from  membership  in 
the  Endowment  Rank ;  and  their  certificates 
and  all  right,  title,  and  interest  therein  shall 
be  forfeited.  Notice  of  such  suspension  shall 
be  forthwith  mailed  by  the  secretary  of  the 
board  of  control  to  the  president  and  secre- 
tary of  such  section. 

"Provided,  that  the  section  whose  member- 
{264]ship  has  forfeited  'their  endowment,  and 
whose  warrant  has  been  suspended,  shall  re- 
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gain  all  right  as  a  section,  and  any  surriT- 
ing  members  thereof  (not  less  than  five) 
shall  regain  full  rights  and  privileges  hel4 
previous  to  such  forfeiture,  if  within  thirty 
days  from  suspension  of  warrant  said  section 
shall  pay  to  the  board  of  control  the  amonnt 
of  all  monthly  payments,  assessments,  and 
dues  accrued  upon  said  members. 

"Sec.  )0.  Sections  of  Endowment  Ranks 
shall  be  responsible  and  liable  to  the  board 
of  control  for  all  moneys  collected  by  the  sec- 
retary or  other  officers  from  the  members  for 
monthly  payments,  assessments,  or  dues  not 
paid  over  to  the  board  within  the  time  and 
manner  prescribed  by  law.  Officers  of  sec- 
tions are  the  agents  of  members,  and  shall 
in  no  wise  be  considered  as  the  agents  of  the 
representatives  of  the  board  of  control  or  of 
the  Endowment  Rank  or  of  the  Supreme 
Lodge." 

For  over  twelve  years  Withers  made  hi* 
monthly  payments  as  required  by  law  to  the 
secretary  of  the  section,  and  the  money  was 
regularly  remitted  to  the  board  of  control 
at  Chicago.  His  last  payment  was  made 
prior  to  October  10,  1895,  as  required  by  sec- 
tion 4,  for  the  dues  of  that  month.  As  there 
were  a  large  number  of  members  in  the  sec- 
tion, and  as  their  dues  were  not  all  collected 
until  the  latter  part  of  the  month,  the  sec- 
retary of  the  section  did  not  send  the  money 
to  the  board  of  control  until  October  31, 
when  he  mailed  to  the  secretary  of  that  board 
a  check  covering  all  the  amounts  due  by  all 
the  members  of  the  section  for  that  month. 
The  letter  did  not  leave  the  postoffice  until 
the  next  day,  and  was  received  by  the  board 
of  control  November  4.  No  notice  was  ever 
mailed  by  the  board  of  control  to  Withers 
notifying  him  of  his  suspension;  bnt  on  No- 
vember Ist,  as  required  by  section  6,  the  sec- 
retary of  the  board  of  control  mailed  to  Mr. 
Chadwick,  the  secretary  of  the  section  at 
Greensboro,  a  notice  of  the  suspension  of  all 
members  thereof,  with  an  intimation  that 
the  members  of  the  section  might  regain 
their  rights  under  certain  conditions  therein 
named.  No  notice  was  mailed  to  the  presi- 
dent of  the  section.  In  view  of  the  techni- 
cal character  of  the  defense,  it  is  worthy  of 
mention  that  the  board  of  control  did  not 
strictly  comply  with  its  own  regulation  in 
this  particular. 

'Upon    receiving   the   remittance,  and  on[S6S) 
November  4,  the  secretary  of  the  board  of 
control  mailed  the  following  postal  card  to 
the  secretary  of  the  section : 

Office  Board  of  Control, 

Chicago,  November  4,  1895. 
Received  of  Section  No.  432  one  hundred 
and  thirteen  30-100  dollars  in  payment  of 
monthly  payments  and  dues  for  October, 
189.5,  on  condition  that  all  members  for 
whom  above  payment  is  made  were  living  at 
date  of  this  receipt. 

H.  B.  Stolte, 
Secretary  Board  of  Control. 

The  insured  was  suddenly  taken  ill  and 
died  of  an  attack  of  cholera  morbus  on  No- 

177  V.  S. 


Digitized  by 


Google 


18M. 


BcPBBME  Lodge  Eniohts  of  Ptthias  y.  Withxbs. 


265-267 


Tvnber  1,  1895.  Proofs  of  death  were  waived 
by  the  defendant,  which,  however,  refused  to 
pay  the  amount  of  the  certificate. 

U  is  hardly  necessary  to  say  that  the  de- 
fense in  this  case  is  an  extremely  technical 
one,  and  does  not  commend  itself  to  the 
average  sense  of  justice.  It  ought  to  he 
made  out  with  literal  exactness.  It  is  ad- 
mitted that  Withers  for  twelve  years  paid 
all  his  dues  promptly  to  the  secretary  of  the 
section  as  required  by  section  4  of  the  gen- 
eral laws,  and  that  the  failure  of  the  board 
of  control  to  receive  them  on  or  before  the 
last  day  of  the  month  was  the  fault  of  the 
secretary,  and  not  of  the  insured.  The  whole 
defense  rests  upon  the  final  clause  of  section 
10,  declaring  that  "ofiicers  of  sections  are  the 
agents  of  the  members  and  shall  in  no  wise 
be  considered  as  'the  agents  of  the  repre- 
sentatives of  the  board  of  control  of  the 
Endowment  Kank  or  of  the  Supreme  Lodge." 
It  appears  to  have  been  the  habit  of  the  secre- 
tary, Mr.  Chadwick,  not  to  remit  each  pay- 
ment as  it  was  made,  but  to  allow  all  the 
dues  of  each  month  to  collect  in  his  hands 
and  to  remit  them  together  by  a  check  cov- 
ering the  whole  amount,  about  the  close  of 
the  month.  In  this  connection  he  makes  the 
following  statement:  "It  had  never  been 
the  custom  of  my  ofiice  for  me  to  send  the 
money  off  by  the  twentieth  of  the  mouth" 
(although  section  6  required  him  to  forward 
it  immediately  after  the  tenth).  "I  usually 
sent  the  money  off  about  the  last  days  of  the 
month.  For  the  previous  year  I  had  mailed 
to  the  secretary  of  the  board  of  control  the 
dues  of  the  section  as  follows:  October  27, 
1894,  November  28,  1894,  December  29,  1894, 
January  29,  1805,  February  27,  1805,  March 
30,  1895,  April  20,  1805,  June  20,  1805,  July 
[S6e]8,  1805,  'August  20,  1805,  September  23, 
1805,  October  28,  1805,  October  31,  1895— all 
of  which  sums  were  accepted  by  the  board 
of  control." 

The  position  now  taken  by  the  defendant, 
that  in  receiving  the  money  from  the  insured 
members,  and  remitting  the  same  to  the 
board  of  control,  the  secretary  of  the  section 
was  the  agent  of  the  insured,  and  not  of  the 
board  of  control,  is  inconsistent  with  the  re- 
quirement of  section  4,  which  makes  it  ob- 
ligatory upon  policy  holders  to  pay  their 
monthly  dues  to  the  secretary  of  the  section, 
and  to  him  only,  as  well  as  with  the  provi- 
sion of  section  10,  that  "sections  of  Endow- 
ment Rank  shall  be  responsible  and  liable  to 
the  board  of  control  for  all  moneys  collected 
by  the  secretary,  or  other  ofiicers,  from  the 
members  for  monthly  payments,  assessments, 
or  dues  not  paid  over  to  the  board  within  the 
time  and  manner  prescribed  by  law."  Tlie 
question  at  once  suggests  itself,  To  whom 
does  the  money  belong  when  paid  to  the  sec- 
retary of  the  section?  If  to  the  insured,  it 
was  within  liis  power  to  reclaim  it  at  any 
time  before  it  was  remitted.  If  to  the  board 
of  control,  it  was  the  duty  of  the  secretary 
of  the  section  to  remit  it.  Why,  too,  sliould 
t)ie  board  of  control  nttemy)t  tO/deal  with  it 
at  all  beyond  requiring  it  to  be  paid  them  by 
a  certain  day!  Section  10  is  a  complete  an- 
swer since  that  umkcs  the  sections  respon- 
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sible  to  the  board  of  control  from  the  mo- 
ment the  money  is  collected,  and  leotioii  ft 
makes  it  the  duty  of  the  secretary  to  remit 
it  at  once. 

There  seems  to  have  been  an  attempt  on 
the  part  of  the  defendant  to  invest  Mr.  Chad- 
wick with  the  power  and  authority  of  an 
agent,  and  at  the  same  time  to  repudiate  his 
agency.  But  the  refusal  to  acknowledge 
him  as  agent  does  not  make  him  the  less  so, 
if  the  principal  assume  to  control  his  con- 
duct. It  is  as  if  a  creditor  should  instruct 
his  debtor  to  pay  his  claim  to  a  third  person, 
and  at  the  same  time  declare  that  such  third 
person  was  not  his  agent  to  receive  the 
money.  It  would  scarcely  be  contended, 
however,  that  such  payment  would  not  be  a 
good  discharge  of  the  debt,  though  the  third 
person  never  accounted  to  the  creditor; 
much  less,  that  it  would  not  be  a  good  pay- 
ment as  of  a  certain  day,  though  the  *re-[267J 
mittance,  through  the  fault  of  tJie  person 
receiving  it,  did  not  reach  the  creditor  until 
the  following  day. 

Tlie  position  of  the  secretary  must  be  de- 
termined by  his  actual  power  and  authority, 
and  not  by  the  name  which  the  defendant 
chooses  to  give  him.  To  invest  him  with  the 
duties  of  an  agent,  and  to  deny  his  agency, 
is  a  mere  juggling  with  words.  Defendant 
cannot  thus  play  fast  and  loose  with  its  own 
subordinates.  Upon  its  theory  the  policy 
holders  had  absolutely  no  protection.  They 
were  bound  to  make  their  monthly  payments 
to  the  secretary  of  the  section,  who  was 
bound  to  remit  them  to  the  board  of  control ; 
but  they  could  not  compel  him  to  remit,  and 
were  thus  completely  at  his  mercy.  If  he 
chose  to  play  into  the  hands  of  the  company, 
it  was  possible  for  him,  by  delaying  his  re- 
mittance until  after  the  end  of  the  month, 
to  cause  a  suspension  of  every  certificate 
within  his  jurisdiction ;  and  in  case  such  re- 
mittance was  not  made  within  thirty  days 
from  such  suspension  (sec.  6)  apparently  to 
make  it  necessary  under  section  4  for  each 
policy  holder  to  regain  his  membership  by 
making  a  new  application,  surrendering  his 
forfeited  certificate,  making  payment  of  the 
required  membership  fee,  undergoing  a  new 
medical  examination,  and  paying  a  premium 
determined  by  his  age  at  the  date  of  the  last 
application.  In  other  words,  by  the  failure 
of  the  secretary,  over  whom  he  had  no  con- 
trol, to  remit  within  thirty  days,  every  mem- 
ber of  the  section  might  lose  his  rights  under 
his  certificate  and  stand  in  the  position  of 
one  making  a  new  application,  with  a  for- 
feiture of  all  premiums  previously  paid.  The 
new  certificate  would,  of  course,  be  refused 
if  his  health  in  the  meantime  had  deterio- 
rated, and  the  examining  physician  refused 
to  approve  his  application.  This  would  en- 
able the  company  at  its  will  to  relieve  itself 
of  the  burdens  of  undesirable  risks  by  refus- 
ing certificates  of  membership  to  all  whose 
health  had  become  impaired  since  the  orig- 
inal ccrtiQcttte  was  taken  out,  though  such 
certificate-holder  may  have  been  personally 
prompt  in  making  his  monthly  payments. 

It  could  not  thus  clothe  the  secretaries  of 
the  sections  with  the  powers  of  agents  by  au- 
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thorizing  them  to  receive  monthly  payments 
And  instructing  them  to  account  for  and  re- 
(S68]mit  them  to  *t£e  Supreme  Lodge  at  Chicago, 
and  in  the  same  breath  deny  that  they  were 
agents  at  all.  The  very  definition  of  an 
agent ,  given  by  Bouvier,  as  "one  who  under- 
takes to  transact  dome  business,  or  manage 
some  affair,  for  anotuer,  by  the  authority 
and  on  account  of  the  latter,  and  to  Tender 
an  account  of  it"  presupposes  that  the  acts 
done  by  the  agent  shall  be  done  in  the  inter- 
est of  the  principal,  and  that  he  shall  receive 
his  instructions  from  him.  In  this  case  the 
agent  received  his  instructions  from  the  Su- 
preme Lodge,  and  his  actions  were,  at  least, 
as  much  for  the  convenience  of  the  lodge  as 
for  that  of  the  insured.  If  the  Supreme 
Lodge  intrusted  Chadwick  with  a  certain  au- 
thority, it  stands  in  no  position  to  deny  that 
he  was  its  agent  within  the  scope  of  that 
authority. 

The  reports  are  by  no  means  barren  of 
cases  turning  upon  Uie  proper  construction 
of  this  so-called  "agency  clause,"  under 
which  the  defendant  seeks  to  shift  its  re- 
sponsibility upon  the  insured  for  the  neglect 
of  Chadwick  to  remit  on  the  proper  day.  In 
some  jurisdictions  it  is  held  to  be  practically 
void  and  of  no  effect;  in  others,  it  is  looked 
upon  as  a  species  of  wild  animal,  lying  in 
wait  and  ready  to  spring  upon  the  unwary 
policy  holder,  and  in  all,  it  is  eyed  with  sus- 
picion and  construed  with  great  strictness. 
We  think  it  should  not  be  given  effect  when 
manifestly  contrary  to  the  facts  of  the  case, 
or  opposed  to  the  interests  of  justice. 
Wherever  the  agency  clause  is  inconsistent 
iritu  the  other  clauses  of  the  policy,  confer- 
ring power  and  authority  upon  the  agent,  he 
is  treated  as  the  agent  of  the  company 
rather  than  of  the  policy  holder.  The  object 
of  the  clause  in  most  cases  is  to  transfer  the 
responsibility  for  his  acts  from  the  party  to 
whom  it  properly  belongs,  to  one  who  gen- 
erally has  no  knowledge  of  its  existence.  It 
je  usually  introduced  into  policies  in  con- 
section  with  the  application,  and  for  the 
purpose  of  making  the  agent  of  the  company 
the  agent  of  the  party  making  the  applica- 
tion, with  respect  to  the  statements  ttierein 
contained. 

It  was  formerly  held  in  New  York  {Rohr- 
baoA  v.  Oermania  F.  Ina.  Co.  62  N.  Y.  47,  20 
Am.  Hep.  451,  and  Alexander  t.  Oermania  F. 
Ins.  Co.  G6  N.  Y.  464,  23  Am.  Rep.  76),  that, 
where  the  insured  had  contracted  that  the 
person  who  had  procured  the  insurance 
should  be  deemed  bis  agent,  he  must  abide 
(S69]by  his  agreement;  and  where  *such  person 
had,  through  fault  or  mistake,  misstated  in 
the  application  to  the  company  the  declara- 
tions of  the  assured,  the  latter  must  suffer 
for  the  error  or  wrong;  but  in  a  subsequent 
case  (Whited  v.  Oermania  F.  Ina.  Co.  76  N. 
Y.  415,  32  Am.  Bep.  330),  this  doctrine  was 
held  to  be  limited  to  such  acta  as  the  agent 
performed  in  connection  with  the  original 
application,  and  that  in  a  renewal  of  the 
policy  such  party  was  treated  as  the  agent 
of  the  defendant,  for  whose  acts  it  was 
bound;  and  that  it  was  within  his  power  to 
make  a  valid  waiver  of  the  conditions  of  the 
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policy.  Said  the  court  in  its  opinioBt 
"That  he  was  the  agent  of  the  defendant  it 
would  be  fatuous  to  deny;  were  it  not  for  a 
clause  in  the  policy"  (the  agency  clause) 
"upon  which  the  defendant  builds.  .  .  . 
But  if  the  insured  is  to  be  now  bound  as 
having  thus  contracted,  there  must  be  mu- 
tuality in  the  contract.  No  man  can  serve 
two  masters.  If  the  procurer  of  the  insur- 
ance is  to  be  deemed  the  agent  of  the  in- 
sured ...  he  may  not  be  taken  into 
the  service  of  the  insurer  as  its  agent  also; 
or  if  he  is  so  taken,  the  insurer  must  be 
bound  by  his  acts  and  words,  when  he  stands 
in  its  place  and  moves  and  speaks  as  one 
having  authority  from  it;  and  pro  hao  vice, 
at  least,  he  does  then  rightfully  put  off  hie 
agency  for  the  insured  and  put  on  that  for 
the  insurer.  .  .  .  Nor  will  it  hold  the 
plaintiff  so  strictly  to  the  contract  he  made 
as  to  permit  the  defendant  to  ignore  it  and 
take  his  agent  as  its  agent,  and  yet  make 
him  suffer  for  all  the  shortcomings  of  that 
person  while  acting  between  them  and  while 
under  authority  from  the  defendant  to  act 
for  it."  So  in  Sprague  v.  Holland  Purchase 
Ina.  Co.  09  N.  Y.  128,  the  insured  signed  a 
blank  form  of  application,  which  was  filled 
up  by  the  company's  agent  without  any 
knowledge  or  dictation  of  the  insured.  There 
were  false  statements  therein,  occasioned  by 
the  mistake  or  inadvertence  of  the  agent. 
The  policy  contained  the  agency  clause,  as 
well  as  the  condition  that  the  application 
must  be  made  out  by  the  defendant's  author- 
ized agent,  and  it  was  held,  using  the  lan- 
guage of  the  court  in  the  Whited  Case,  that 
the  latter  clatise  "swallowed  down"  the  for- 
mer, and  that  there  was  no  warrant  bind- 
ing upon  the  plaintiff. 

In  Patridge  v.  Oommeroial  F.  Ina.  Co.  17 
Hun,  95,  it  was  said  of  the  agency  clause: 
"This  is  a  provision  which  deserves  'the  con-[S70] 
demnation  of  courts,  whenever  it  is  relied 
upon  to  work  out  a  fraud,  as  it  is  in  this 
case.  The  policy  might  as  well  say  that  the 
president  of  the  company  should  be  deemed 
the  president  of  the  assured.  .  .  .  Such 
a  clause  is  no  part  of  a  contract  It  is  an 
attempt  to  reverse  the  law  of  agency,  and 
to  declare  that  a  party  is  not  bound  by  his 
agent's  acts.  Whether  one  is  an  agent  of  an- 
other is  a  question  of  mixed  law  and  fact, 
depending  on  the  authority  given  expressly 
or  impliedly.  And  when  a  contract  is,  m 
fact,  made  through  the  agent  of  a  party,  the 
acts  of  that  agent  in  that  respect  are  bind- 
ing on  his  principal." 

In  Naasaucr  v.  SviaquehantM  Hut.  F.  Ina. 
Co.  109  Pa.  509,  under  a  by-law  providing 
that  "in  all  cases  the  person  forwarding  ap- 
plications shall  be  deemed  the  agent  of  the 
applicant,"  it  was  held,  under  the  circum- 
stances of  the  case,  that  the  agent  of  the 
company  soliciting  insurance  was  not  the 
agent  of  the  applicant,  and  that  such  by-law 
was  not  binding  upoft  him.  Although  the 
insured  is  supposed  to  know  at  his  peril  the 
conditions  of  the  policy,  that  will  not  bind 
him  to  a  provision  which  is  not  true,  and  one 
which  the  company  had  no  right  to  insert 
therein.    "We  do  not  assent,"  said  the  eoort. 
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"to  the  proposition  that  the  offer"  ( that  the 
agent  made  hie  own  valuation  of  the  prop- 
erty) "was  incompetent,  because  Laubach 
was  the  agent  of  the  assured  in  filling  up 
the  application  and  forwarding  it  to  the 
company.  He  was  not  the  agent  of  the  as- 
sured. The  latter  had  not  employed  him  for 
any  purpose.  He  was  the  agent  of  the  de- 
fendant company,  and  as  such  called  upon 
the  assured  and  solicited  a  policy,  and  hav- 
ing obtained  his  consent  proceeded  to  fill 
up  the  application  for  him  to  sign.  As  to 
all  these  preliminary  matters  the  person  so- 
liciting the  insurance  is  the  agent  of  the 
company."  The  court,  speaking  of  the 
agency  clause,  observed:  "This  court,  in 
the  case  above  cited  ^Columbia  Ina.  Co.  v. 
Cooper,  50  Pa.  331],  characterized  a  some- 
what similar  provision  as  a  'cunning  condi- 
tion.' The  court  might  have  gone  further 
and  designated  it  as  a  dishonest  condition. 
It  was  the  assertion  of  a  falsehood,  and  an 
attempt  to  put  that  falsehood  into  the 
mouth  of  the  assured.  It  formed  no  part 
of  the  contract  of  insurance.  That  contract 
consists  of  the  application  and  the  policy  is- 
[STl]sued  in  pursuance  thereof.  In  point  of  *fact 
the  assured  does  not  see  the  policy  until  aft- 
er it  is  executed  and  delivered  to  him.  In 
many  instances  it  is  laid  away  by  him  and 
never  read,  especially  as  to  the  elaborate 
conditions  in  fine  print.  Grant  that  it  is 
his  duty  to  read  it,  his  neglect  to  do  so  can 
bind  him  only  for  what  the  company  had  a 
right  to  insert  therein.  He  was  not  bound 
to  suppose  that  the  company  would  falsely 
assert,  either  by  direct  language  in  the  pol- 
icy or  by  reference  to  a  by-law,  that  a  man 
was  his  agent  who  had  never  been  his  agent, 
but  who  was,  on  the  contrary,  the  agent  of 
the  company.  Notwithstanding  this  was  a 
mutual  company,  the  assured  did  not  become 
a  meml>er  thereof  until  after  the  insurance 
was  effected.  Hence,  a  by-law  of  the  com- 
pany of  which  he  had  no  knowledge,  and  by 
which  he  was  not  bound,  could  not  affect 
him  in  matters  occurring  before  the  grant- 
ing of  the  policy.  .  .  .  And  even  a  by- 
law of  a  mutual  company,  which  declares  that 
black  is  white,  does  not  necessarily  make  it 
80."  Similar  cases  are  those  of  Eilenberger 
V.  Protective  Mut.  F.  Ins.  Co.  89  Pa.  464; 
StuquehatifM  Mut.  F.  Ins.  Co.  v.  Cusick, 
109  Pa.  157 ;  and  Kister  v.  Lebanon  Mut. 
Ins.  Co.  128  Pa.  653,  6  L.  R.  A.  646,  18  Atl. 
447. 

The  case  of  Lycoming  F.  Ina.  Co.  v.  Ward, 
90  III.  S4S,  resembles  the  case  under  consid 
eration.  In  that  case  it  was  held  that, 
where  the  assured  contracts  with  one  as  the 
agent  of  the  insurer,  believing  him  to  be 
such,  and  does  not  employ  such  supposed 
agent  to  act  for  him  in  obtaining  insurance, 
such  person  ha*  no  power  to  act  for  or  bind 
the  insured,  though  the  policy  may  provide 
that  the  person  procuring  the  insurance 
shall  be  deemed  the  agent  of  the  insured, 
and'  not  of  the  company.  Plaintiff  paid  the 
premium  to  the  person  with  whom  she  con- 
tracted for  the  insurance,  and  of  whom  she 
obtained  the  policy.  It  was  held  that  such 
person,  assuming  to  be  the  agent  of  the  com- 
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pany,  the  payment  was  binding  upon  ths 
company,  wnether  he  paid  the  money  over  or 
not.  In  that  case  the  person  to  whom  the 
money  was  paid  was  not  in  reality  an  agent 
of  the  company,  although  plaintiff  believed 
him  to  be  such,  but  only  a  street  insurance 
broker,  who  represented  himself  to  be  the 
agent  of  the  company.  Said  the  court:  "Un- 
der such  circumstances  who  should  bear  the 
loss  arising  from  the  fraud  committed  by 
the  street  broker?  Should  it  fall  upon  the 
plaintiff,  who  was  *an  innocent  party  in  the[27S] 
transaction,  or  should  it  fall  upon  the  com- 
pany, who  alone  enabled  Puschman  to  suc- 
cessfully consummate  the  contract  of  insur- 
ance by  placing  in  his  hands  the  policy  for 
delivery?  The  street  broker  was  not  the 
agent  of  the  plaintiff  for  any  purnose.  If 
the  evidence  be  true,  he  had  no  authority 
to  act  for  her  or  bind  her  in  any  manner 
whatever  by  what  he  might  do  in  the  prem- 
ises, and  while  he  may  not  have  been,  in 
fact,  the  agent  of  the  company,  still  the  com- 
pany, by  placing  the  policy  in  the  hands  of 
the  street  broker  for  delivery,  is  estopped 
from  claiming  that  the  payment  made  to 
him  upon  delivery  of  the  policy  is  not  bind- 
ing upon  the  company." 

In  Indiana  it  is  also  held  that  a  recital 
in  the  policy  that  the  broker  obtaining  an 
insurance  is  the  agent  of  the  insured  is  not 
conclusive  upon  that  subject.  Indiana  Ins. 
Co.  V.  Hartwell,  100  Ind.  566.  In  North 
British  &  M.  Ins.  Co.  v.  CrutchfieU,  108  Ind. 
518,  9  N.  E.  458,  the  agency  clause  was  held 
to  be  absolutely  void  as  applied  to  a  local 
agent,  upon  whose  counter  signature  the  va- 
lidity of  the  policy,  by  its  terms,  was  made 
to  depend. 

In  Boetcher  v.  Hawkeye  Ins.  Co.  47  Iowa, 
253,  it  was  held  that,  if  the  assured  had  the 
right  to  believe  the  soliciting  agent  was  the 
agent  of  the  company,  the  insertion  of  a 
clause  in  the  policy  providing  that  he  was 
the  agent  of  the  assured  constituted  a  fraud 
upon  the  latter,  of  which  the  company  could 
not  take  advantage. 

Speaking  of  the  agency  clause  in  Conti- 
nental Ina.  Co.  V.  Pearce,  39  Kan.  396,  18 
Pac.  291,  it  is  said:  "This  is  but  a  form  of 
words  to  attempt  to  create  on  paper  an 
agency  which  in  fact  never  existed.  It  is 
an  attempt  of  the  company,  not  to  restrict 
the  powers  of  its  own  agent,  but  an  effort  to 
do  away  with  that  relation  altogether  by 
mere  words,  and  to  make  him  in  the  same 
manner  the  agent  of  the  assured,  when,  in 
fact,  such  relation  never  existeil.  .  .  . 
We  do  not  believe  the  entire  nature  and  or- 
der of  this  well-established  relation  can  be 
so  completely  subverted  by  this  ingenious  de- 
vice of  words.  The  real  fact,  as  it  existed, 
cannot  be  hidden  in  this  manner ;  much  less 
can  it  be  destroyed  and  something  that  did 
not  in  reality  exist  be  placed  in  its  stead. 
The  substance  is  superior  to  the  mere  dra- 
pery of  words  with  which  one  party  wishes 
to  bring  into  existence  and  clothe  an  *unreal[2gr3i 
authority."  See  also  Kauaal  v.  Minnesota 
Farmers'  Mut.  F.  las.  A.aso.  31  Minn.  17, 
47  Am.  Rep.  776,  18  N.  W.  430,  in  which 
the  act  of  an  insurance  agent  in  making  out 
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Ml  incorreet  application  waa  held  chargeable 
to  the  insurer,  and  not  to  the  insured,  not- 
withstanding the  insertion  of  an  agency 
clause  in  the  policy. 

In  Planters'  Ins.  Co.  v.  Myers,  55  Miss. 
470,  30  Am.  Sep.  521,  an  agency  clause  in  a 
policy  of  insurance  was  held  to  be  void,  as 
involving  a  legal  contradiction.  The  appli- 
cant made  truthful  ansvrers  to  certain  inter- 
rogatories propounded  by  the  agent,  who 
stated  certain  things  that  were  not  true. 
They  were  held  not  to  be  binding  upon  the 
insured.  Speaking  of  the  agency  clause,  it 
is  said:  "The  verbiage  of  mis  condition  is 
not  candid;  it  seems  to  have  been  used  with 
studied  design  to  obscure  the  real  purpose. 
It  is  a  snare,  set  in  an  obscure  place,  well 
calculated  to  escape  notice.  It  is  not  writ- 
ten or  printed  on  the  face  of  the  policy.  It 
is  not  so  much  as  alluded  to  in  the  applica- 
tion ;  nor  is  the  agent  in  his  printed  instruc- 
tions enjoined  to  inform  those  with  whom  he 
treats  of  it.  .  .  .  Its  inevitable  effect  is 
to  greatly  weaken  the  indemnity  on  which 
the  assured  rely.  It  is  inconsistent  with  the 
acts  and  conduct  of  the  insurance  companies 
in  sending  abroad  all  over  the  land  their 
agents  and  representatives  to  canvass  for 
risks.  It  is  an  effort  by  covenant  to  get  the 
benefits  and  profits  which  these  agento  bring 
them,  and  at  the  same  time  repudiate  the 
relation  they  sustain  to  them;  and  to  set 
up  that  relationship  with  the  assured,  and 
that,  too,  without  their  knowledge  and  con- 
sent. It  is  not  a  limitation  or  restriction 
of  power,  but  the  dissolution  of  the  relation- 
ship with  themselves  and  the  establishment 
of  it  between  other  parties." 

Tlie  case  of  Schiinck  v.  Oegenaeitiger  Witt- 
wen  vnd  Waisen  Fond,  44  Wis.  369,  is  al- 
most precisely  like  the  instant  case.  The 
constitution  of  the  defendant  corporation, 
whose  governing  body  or  directory  was  elect- 
ed by  the  several  "groves"  (corresponding 
to  the  sections  in  this  case)  of  the  United 
Ancient  Order  of  Druids,  declared  that  every 
member  whose  assessment  was  not  paid  by 
bis  grove  to  the  directory  within  Uiirty 
days  after  demand  made  forfeited  his  claim 
to  have  a  certain  sum  in  the  nature  of  life 
[JI74]  insurance  paid  to  his  widow,  or  heirs,  'after 
ais  death.  It  was  held  that,  in  view  of  all 
the  provisions  of  such  constitution,  the  be- 
nevolent object  of  the  corporation,  and  the 
fact  that  the  several  groves  are,  at  least,  as 
much  its  agents  to  collect  and  pay  over  the 
dues  of  their  members,  as  they  are  agents 
of  the  latter,  in  case  of  a  member  whose  dues 
have  been  fully  paid  to  his  grove  at  the  time 
of  his  death,  the  amount  of  insurance  might 
be  recovered,  notwithstanding  a  default  of 
the  grove  in  paying  over  such  dues  to  the 
defendant. 

The  agency  clause  was  also  once  before 
this  court  in  the  case  of  Oraoe  v.  American 
C.  Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3 
Sup.  Ct.  Kep.  207,  in  which  a  clause  in  the 
policy  that  the  person  procuring  the  insur- 
ance to  be  taken  should  be  deemeid  the  agent 
of  the  assured  and  not  of  the  company,  was 
held  to  import  nothing  more  than  that  the 
person  obtaining  the  insurance  was  to  be 
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deemed  the  agent  of  the  insured  in  the  : 
ters  immediately  connected  with  the  pi*- 
curement  of  the  policy,  and  that,  where  hi* 
employment  did  not  extend  beyond  the  pro- 
curement of  the  insurance,  his  agency  ceaaed 
upon  the  execution  of  the  policy,  and  suhae- 
quent  notice  to  him  of  it^  termination  bf 
the  company  was  not  notice  to  the  insured. 

In  the  following  cases  the  oflScers  of  the 
subordinate  lodge,  or  conclave,  were  treated 
as  the  agents  of  the  Supreme  Conclave  in  the 
matter  of  granting  extensions  of  time  for 
the  payment  of  assessments:  Whiteside  v. 
Supreme  Conclave  I.  0.  of  H.  82  Fed.  Rep. 
275;  Knights  of  Pythias  of  the  World  v. 
Bridges,  15  Tex.  Civ.  App.  196,  39  S.  W.  333. 

In  the  case  under  consideration  it  may 
be  immaterial,  except  as  bearing  upon  the 
equities  of  the  case,  that  the  agency  clause 
was  introduced  into  the  general  laws  of  the 
order  in  January,  1894,  eleven  years  after 
the  first  certificate  was  issued  to  the  assured. 
and  nearly  nine  years  after  the  certificate 
was  issued  upon  which  suit  was  broufht. 
There  is  no  evidence  that  it  was  ever  »T]ed 
to  Withers's  attention,  or  that  he  had  actual 
knowledge  of  it.  If  he  were  bound  at  all, 
it  could  only  be  by  the  stipulation  in  his 
original  application,  and  by  the  terms  of  his 
certificate  that  "he  would  be  bound  by  the 
rules  and  regulations  of  the  order,  now  ia 
force  or  that  may  hereafter  be  enacted." 
All  that  is  required  of  him  is  a  full  compli- 
ance with  such  laws,  and  there  is  not  the 
slighest  evidence  that  he  failed  'personallytSTt] 
in  any  particular  to  comply  with  any  laws 
of  the  order,  present  or  future.  Hie  only 
failure  was  that  of  the  secretary  of  the  aee- 
tion,  who,  to  say  the  least,  was  as  mneh  the 
agent  of  the  order  as  he  was  of  Withers,  al- 
though the  latter  is  sought  to  be  charged 
with  his  dereliction  by  a  clause  inserted  in 
the  general  laws,  long  after  the  certifleate 
was  issued.  The  decisive  consideratimi  ia 
this:  Chadwick  was  the  agent  of  the  de- 
fendant, and  of  the  defendant  only,  after  the 
receipt  of  the  money  from  Withers.  Under 
section  10  ho  then  became  responsible  for  it 
to  the  i>oard  of  control.  In  rendering  his 
monthly  accounts  and  paying  over  the  money 
he  acted  solely  for  the  defendant.  From  the 
time  he  paid  the  money  to  Chadwick  the  in- 
sured had  no  control  over  him,  and  was  not 
interested  in  its  disposition.  Unless  we  are 
to  hold  the  insured  responsible  for  a  default 
of  this  agent,  which  be  could  not  poesibly 
prevent,  we  are  bound  to  say  that  his  pay- 
ment to  this  agent  discharged  his  full  obli- 
gation tc  the  defendant.  That  it  should 
have  the  power  of  declaring  that  the  default 
of  Chadwick,  by  so  much  as  one  day  (aad 
it  did  not  exceed  four  days  in  this  case),  to 
pay  over  this  money,  should  cause  a  for- 
fpiture  of  every  certificate  within  his  Jnri*- 
diction,  is  a  praotioal  injnstioe  too  groM  t» 
be  tolerated. 

Without  indorsing  everything  that  is  said 
in  the  eases  above  cited,  we  should  be  run- 
ning counter  to  an  overwhelming  weight  of 
authority  were  we  to  hold  that  the  agency 
clause  should  be  given  full  effect  r^aHleas 
of  other  clauses  in  the  certificate  or  the  far- 
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laws,  indieatiT*  of  an  intention  to  make  the 
officers  of  subordinate  lodges  agents  of  the 
•upreme  or  central  authority.  We  should 
rather  seek  to  avoid,  as  far  as  possible,  any 
injustice  artoing  from  a  too  literal  inter- 

Jiretation,  and  only  give  the  clause  such  ef- 
ect  as  is  consistent  with  the  other  by-laws 
ai^  with  the  manifest  equities  of  the  case. 
We  are  therefore  of  opinion  that  in  this  case 
the  secretary  of  the  section  was  in  reality 
the  agent  of  the  Supreme  Lodge  from  the 
time  ne  received  the  monthly  payments,  and 
that  the  insured  was  not  responsible  for  his 
failure  to  remit  immediately  after  the  tenth 
of  the  month. 
We  have  not  overlooked  in  this  connection 
(^6]the  case  of  Campbell  v.  'Supreme  Lodge  K.  of 
P.  of  the  World,  168  Mass.  397,  47  N.  E.  lOU 
in  which  a  different  conclusion  was  reached, 
upon  a  similar  state  of  facts.  In  that  case 
plaintiff  put  his  right  to  recover  upon  the 
theory  that  the  mailing  of  the  remittance 
was  a  compliance  with  the  requirement  of 
section  6  that  such  payments  and  dues 
should  be  received  on  or  before  the  last  day 
of  the  month.  This  position  was  held  by 
the  court  to  be  untenable.  It  was  said  that 
the  money  must  have  been  actually  received 
at  the  office  of  the  board  of  control  before 
the  end  of  the  month.  The  question  of 
agency  was  not  considered,  and  the  trend  of 
the  argument  is  so  different  that  the  case 
cannot  be  considered  an  authority  upon  the 
propositions  here  discussed.  The  cases  of 
Peet  v.  Oreat  Camp  of  K.  of  M.  of  the 
World,  83  Mich.  02,  47  N.  W.  119,  and  Mc- 
dure  V.  Supreme  Lodge  K.  of  B.  41  App. 
DiT.  131,  59  N.  T.  Supp.  764,  are  not  in 
point. 

The  ivdgmenta  of  the  Circuit  Court  and 
of  the  Court  of  Appeals  were  right,  and  they 
•re  therefore  affirmed. 


JOHN  W.  ARNOLD,  Plff.  <n  *r, 

V. 

LEWIS   HATCH. 

(See  8.  C.  Reporter's  ed.  276-281.) 

Ovntership  of  property  levied  upon — title  to 
personal  property  on  farm — effect  of  con- 
tract to  manage^  farm  and  return  or  re- 
place peisonalty.' 

A  contract  between  the  owner  of  a  farm  and  bis 
ion,  by  which  the  latter  Is  given  the  manage- 
ment of  the  farm,  farm  Implements,  and  live 
stock,  with  fall  liberty  to  sell  and  dispose  of 
tbem,  replace  old  stock  and  Implements  with 
new,  and  appropriate  the  net  proceeds  to  him- 
self, and  Is  charged  with  the  duty  to  make  all 
repairs,  pay  all  taxes  and  other  expenses,  re- 
place all  Implements  as  they  are  worn  ont, 
and  keep  up  all  live  stock,  and  Is  given  as  his 
own  the  net  pro&ts,  but  without  fixing  any 
purchase  price  or  providing  for  payment  by 
the  son  for  the  property,  while  either  party 
Is  at  liberty  to  terminate  the  arrangement  at 
fuy  time,  upon  which  the  son  Is  required  to 
turn  back  the  farm  with  Its  Implements,  stock, 
and  other  personalty  of  the  same  kind  and 
amount  as  was  on  the  farm  when  he  took 
rlinrge  of  It,  and  In  as  good  condition  as  when 
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he  took  them ;  and  the  fact  that  the  personal 
property  on  the  farm  Is  assessed  in  the  name 
of  the  son, — do  not  give  htm  title  to  sndi  per- 
sonalty so  as  to  subject  It  to  levy  on  execu- 
tion against  him. 

[No.  183.] 

Argued  March  H,  1900.    Decided  April  9, 
1900. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decision  aflSrming  a  judg- 
ment for  a  claimant  of  property  levied  upon 
as  that  of  another  person.    Affirmed. 

See  same  case  below,  60  U.  S.  App.  659,  89 
Fed.  Rep.  1013,  32  C.  C.  A.  602. 

Statement  by  Mr.  Justice  Brown  t 

This  was  an  intervening  petition  by  the 
defendant  in  error,  *Lewis  Hatch,  filed  in  thcl2771 
district  court  for  the  northern  district  of  Il- 
linois, in  the  case  of  Joseph  G.  Beim,  Receiv- 
ei;  v.  Prank  W.  Batch,  praying  for  the  re- 
lease by  the  marshal  and  a  return  to  peti- 
tioner of  a  large  amount  of  cattle  and  other 
farm  property  alleged  to  belong  to  him,  and 
levied  upon  by  the  marshal  as  the  property 
of  Frank  W.  Hatch. 

The  cause  originated  in  an  action  begun 
in  the  district  court  for  the  northern  district 
of  Illinois,  by  Joseph  G.  Heim,  as  receiver 
of  the  First  National  Bank  of  Southbend, 
Washington,  against  Frank  W.  Hatch,  to  en- 
force against  the  defendant  an  individual 
liability  as  a  stockholder  of  the  bank,  which 
had  become  insolvent.  Defendant  havinc 
made  default,  a  judgment  was  rendered 
agaiAit  him  in  the  sum  of  $4,351.09  and 
costs,  for  which  an  execution  was  issued  and 
levied  upon  the  cattl»  and  other  farm  prop- 
erty in  dispute.  Whereupon  Lewis  Hatch, 
the  father  of  Frank  W.  Hatch,  filed  this  pe- 
tition, to  which  the  plaintiff  in  error,  John 
W.  Arnold,  marshal  for  the  northern  district 
of  Illinois,  made  answer,  denying  the  peti- 
tioner's ownership  of  the  property,  and  ad- 
mitting his  levy  upon  it  as  the  property  of 
Frank  W.  Hatch. 

The  case  came  on  for  trial  before  a  jury, 
and  resulted  in  a  verdict  for  the  petitioner, 
upon  which  judgment  was  entered.  On  writ 
of  error  from  the  circuit  court  of  appeals 
this  judgment  was  affirmed.  60  U.  8>  App. 
659,  89  Fed.  Rep.  1013,  32  C.  C.  A.  602. 
Whereupon  plaintiff  in  error,  Arnold,  sued 
ont  a  writ  of  error  from  this  court. 

Mr.  Kenesaw  H.  Landls  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error. 

ttr.  Oeorse  A.  Dnpay  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

*Mr.  Justice  Brown  delivered  the  opinion[877] 
of  the  court: 

This  ease  presents  the  frequent  question 
of  the  title  and  ownership  of  personal  prop- 
erty levied  upon  as  the  property  of  an  exe- 
cution debtor,  and  claimed  by  another  party. 
The  undisputed  facts  are  that,  in  1883,  the 
petitioner,  Lewis  Hatch,  who  then  and  for 
about  twenty-flve  years  prior  thereto,  had  re- 
sided *upon  and  worked  a  large  farm  in  Mc-[278] 
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Henry  county,  niinois,  made  a  contract  with 
his  son,  PYanic  W.  Hatch,  a  young  man  just 
out  of  school,  under  which  it  was  agreed 
that  the  latter  should  undertake  the  man- 
agement of  the  farm,  farm  implements,  and 
live  stock,  make  all  repairs,  pay  all  taxes 
and  other  expenses,  replace  all  implements 
as  they  were  worn  out,  keep  up  all  live 
stock,  and  have  as  his  own  the  net  profits. 
It  was  further  stipulated  that  each  party 
should  be  at  liberty  to  terminate  the  ar- 
rangement at  any  time,  and  that  the  son 
should  turn  back  to  his  father  the  farm  with 
its  implements,  stock,  and  other  personalty, 
of  the  same  kind  and  amount  as  was  on  the 
farm  when  the  father  retired,  and  in  as  good 
condition  as  when  he  took  them. 

As  all  questions  connected  with  the  verac- 
ity of  witnesses,  the  bona  fides  of  this  ar- 
rangement, and  its  exact  terms,  are  fore- 
stalled by  the  verdict  of  the  jury,  we  are 
bound  to  consider  the  case  as  if  the  arrange- 
ment had  been  reduced  to  writing,  and  such 
writing  were  the  only  evidence  bearing  upon 
the  subject.  As  the  only  testimony  in  the 
case  was  that  of  the  father  and  the  son,  and 
as  their  statements  were  entirely  harmoni- 
ous, we  are  simply  to  inquire  as  to  the  cor- 
rectness of  the  charge  of  the  court  to  the 
jury,  that,  if  they  believed  the  arrangement 
was  substantially  such  as  was  stated  by  the 
petitioner  and  his  sc«,  it  did  not  have  the 
efi^ect  in  law  to  vest  the  title  to  any  of  the 
property  or  proceeds  of  the  farm  in  Frank 
W.  Hatch,  although  he  may  have  had  power 
to  sell  the  same  to  others  without  any  fur- 
ther authority  from  his  father.  There  was 
evidence  showing,  not  only  that  the  son  as- 
sumed the  entire  management  of  the  farm, 
but  that  he  was  at  full  liberty  to  sell  and 
dispose  of  its  products,  to  replace  old  stock 
ana  implements  with  new,  and  to  appropri- 
ate the  net  proceeds  to  himself;  and  that  his 
only  obligation  was  to  return  the  property 
on  demand,  or  substituted  property  of  the 
same  kind  and  amount,  whenever  either  par- 
ty should  see  fit  to  terminate  the  arrange- 
ment. 

We  do  not  know  that  it  is  necessary  to 
fix  an  exact  definition  to  the  relations  be- 
tween these  parties,  or  to  determine  whether 
the  law  of  master  and  servant,  landlord  and 
tenan^  or  bailor  and  bailee  governed  the 
(S70?transaction.  The  main  object  is  to  'ascer- 
tain the  intent  of  the  parties  with  respect 
to  the  ownership  of  the  property.  There  is 
no  doubt  that  the  title  to  the  farm  remained 
in  the  father,  who  continued  to  occupy  the 
homestead,  and  provided  accommodations 
for  certain  of  the  farm  hands;  that  the  ar* 
rangement  was  made  with  his  son  soon  aft- 
er he  left  school,  and  apparently  for  the  pur- 
pose of  starting  him  in  business.  He  was 
then  unmarried,  and  lived  in  the  same  house 
with  his  father,  who  furnished  the  board  of 
the  hired  men  until  after  the  son  was  mar- 
ried, when,  after  living  some  time  with  his 
wife  in  the  homestead,  he  built  at  his  own  ex- 
pense a  small  house  for  his  own  use  about 
20  or  30  rods  distant  from  that  of  his  father, 
although  some  of  the  hired  men  still  lodged 
with  the  latter.  In  1887  the  son,  Frank  W. 
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Hatch,  gave  up  the  arrangement,  mor«4 
with  his  family  to  Texas,  and  settled  there 
with  the  intention  of  making  it  his  home. 
Upon  going  there  he  left  all  the  stodc  upoa 
the  farm  just  as  he  had  received  it  from  hi* 
father.  He  subsequently  became  dissatis- 
fied, and  returned  to  his  father's  farm  luder 
the  same  arrangement.  He  continued  under 
this  arrangement  until  1892,  when  he  went 
to  the  state  of  Washington  for  the  purpose 
of  locating  there;  invested  in  real  estate 
and  apparently  in  bank  stock,  in  which  he 
appears  to  have  been  unfortunate.  Again 
returning  to  Illinois,  he  resumed  the  man- 
agement of  the  farm. 

It  further  appeared  from  the  tax  sched- 
ules of  personal  property  in  that  school  dis- 
trict, that  the  property  in  question  was  as- 
sessed in  the  name  of  Frank  W.  Hatch. 
While  this  testimony  was  doubtless  entitled 
to  consideration,  the  jury  evidently  did  not 
give  it  great  weight,  as  it  was  part  of  the 
agreement  between  the  father  and  son  that 
toe  latter  should  pay  the  taxes. 

There  was  also  evidence  that,  in  the 
spring  of  1897,  the  son  sold  to  his  father  for 
$1,000  a  quantity  of  wool  produced  on  the 
farm ;  but  as  it  was  also  a  part  of  the  agree- 
ment that  the  son  should  have  the  pri^uct 
of  the  farm  there  was  nothing  inconsistent 
with  it  in  this  sale  of  the  wool. 

It  is  very  evident  from  this  testimony  that 
no  sale  of  the  farm  property  was  intended. 
There  was  no  purchase  price  agreed  upon,  no 
time  fixed  for  the  payment;  and  the  reserva- 
tion that  the  arrangement  might  be  termi- 
nated the  day  after  it  was  made,  *as  well  as[S80) 
that  it  might  indefinitely  continue,  is  whcdly 
inconsistent  with  the  theory  of  a  sale.  In- 
deed, the  only  indicium,  of.  a  sale  is  the  pro- 
vision tHat  the  identical  property  received 
need  not  be  returned,  but  that  other  proper- 
ty of  a  similar  kind  might  be  substituted. 
Plaintiff  in  error  relies  in  this  connection 
upon  a  line  of  cases  which  hold  that,  where 
a  man  turns  over  personal  property  to  an- 
other, under  an  arrangement  \ry  whici,  the 
latter  is  not  obliged  to  restore  the  specific 
articles  of  property,  but  is  at  liberty  to  de- 
liver other  property  of  the  same  kind  and 
value,  the  receiver  becomes  the  owner  of  the 
property;  as,  where  wheat  is  delivered  to  an 
elevator  with  the  understanding  that  the 
obligation  to  return  it  shall  be  discharged  by 
the  delivery  of  other  like  wheat  (Story, 
Bailments,  S  439;  Lonergan  v.  Stetoart,  65 
111.  49;  Bretz  v.  Diehl,  117  Pa.  589,  11  Atl. 
893;  Bmith  v.  Clark,  21  Wend.  83,  34  Am. 
Dec.  213;  Johnston  v.  Browne,  37  Iowa, 
200),  although  even  then  a  usage  to  re- 
turn substituted  property  may  turn  the 
transaction  into  a  bailment.  Ertuin  v. 
Clark,  13  Mich.  10.  But  these  authorities 
have  no  application  to  the  case  under  con- 
sideration. Here  there  was  no  provision  for 
a  substituted  property  beyond  that  required 
by  the  nature  of  the  property  delivered. 
The  arrangement  was  to  be  indefinite  in  its 
continuance.  The  property  was  mostly  ani* 
mals  which  would  necessarily  die,  be  sold,  or 
slaughtered  in  a  few  years,  and  a  gradual 
substitution  of  their  progeny  or  other  simi- 
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Iat  cattle  and  a  renewal  of  worn-out  imple- 
menta  was  all  that  was  contemplated.  The 
•tipulatioii  that  this  might  be  done  was  a 
mere  incident  of  the  main  agreement  by 
which  the  property  was  to  be  returned  in 
like  good  order  and  condition  as  received. 

The  son  was  undoubtedly  intrusted  with 
extensive  powers,  but  no  greater  than  the 
management  of  a  large  farm  would  necessa- 
rily require.  The  father  had  become  an  old 
man,  and  naturally  wished  to  rid  himself  of 
the  responsibility,  even  of  supervision,  and 
to  put  his  son  upon  the  footing  of  an  inde- 
pendent fanner.  It  is  possible  that  he  con- 
templated leaving  the  property  to  his  son 
upon  his  death;  but  it  was  clearly  his  inten- 
tion to  reserve  the  power  of  revoking  the  ar- 
rangement in  case  it  did  not  prove  satisfac- 
tory to  him.  As  the  father  remained  in  pos- 
session of  the  farm,  there  was  nothing  in  the 
[S81]mere  fact  that  he  'intrusted  his  son  with  the 
management  that  was  necessarily  calculated 
to  mislead  creditors  into  the  belief  that  the 
Utter  was  the  owner  of  the  property.  Ap- 
parently the  receiver  was  unable  to  produce 
evidence  manifestly  inconsistent  with  the 
agreement  as  sworn  to  by  both  father  and 
son,  and  their  testimony  authorized  the  jury 
to  find  the  ownership  of  the  property  to  be 
in  the  former. 

Similar  agreements  have  been  sustained 
as  against  creditors  in  a  number  of  cases. 
Ohatard  v.  (yDonovan,  80  Ind.  20,  41  Am. 
Rep.  782;  Wilher  v.  Sisson,  53  Barb.  269; 
Botoman  v.  Bradley,  151  Pa.  351,  17  L. 
R.  A.  213,  24  Atl.  1062;  Retrains  v.  People, 
60  N.  T.  221,  19  Am.  Rep.  158;  Haytoood  y. 
Miller,  3  Hill,  90:  Broum  v.  Seott,  7  Vt  60; 
Petera  v.  Smith,  42  111.  422;  State  v.  Ourti», 
20  N.  C.  (4  Dev.  &  B.  L.)  226. 

There  was  no  error  in  the  judgment  of  the 
court  of  appeals,  and  it  is  therefore  affirmed, 


THOMAS  W.  HYDE,  Plff.  in  Err.. 

V. 

BISHOP  IRON  COMPANY  et  al. 

(See  S.  C.  Reporter's  ed.  281-290.) 

PuMto    land* — applioation    to    enter    land 
partly  for  benefit  of  others. 

A  single  application  to  enter  160  acres  of  land 
by  a  person  who  has  made  a  contract  to 
divide  a  quarter  thereof,  when  obtained,  with 
another  person,  in  violation  of  17.  S.  Rev. 
Stat.  I  2262,  cannot  be  snstalned  as  to  any 
part  of  the  land,  bat  Is  Invalid  even  as  to  the 
part  which  he  had  not  agreed  to  divide. 

[No.  126.] 

Argued  January  i9,  SO,  1900.    Decided  April 
9, 1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
atiirming  a  judgment  in  an  action  of  eject- 
ment.    Affirmed. 

See  same  case  below,  72  Minn.  16,  74  N. 
'W.  1016. 
ill  XT.  8. 


Statement  by  Mr.  Justice  Brewer i 

On  April  3,  1895,  the  Bishop  Iron  Com- 
pany, one  of  the  defendants  in  error,  filed  in 
the  district  court  of  the  eleventh  judicial  dis- 
trict of  Minnesota,  in  and  for  the  county  of 
St.  Louis,  its  complaint  in  ejectment,  alleg- 
ing that  it  was  the  absolute  owner  iu  fee 
simple  and  entitled  to  the  immediate  poHses- 
sion  of  the  undivided  If  of  the  following 
described  land,  situate  m  the  county  of  St. 
Louis,  to  wit:  The  N.  E.  V4  of  the  S.  W.  Vi 
*of  section  30,  township  63  north,  range  ll[28t] 
west  of  the  fourth  principal  meridian,  and 
that  it  was  the  lessee  of  the  remaining  un- 
divided ^  of  said  land  under  a  lease  in  writ- 
ing from  and  executed  by  the  owners  in  fee 
simple  of  said  remaining  undivided  ^,  by 
the  terms  of  which  lease  plaintiff  was  en- 
titled to  the  immediate,  sole,  and  exclusive 
possession  of  said  undivided  H;  that  the  de- 
fendant, the  present  plaintiff  in  error,  on 
January  1,  1805,  wrongfully  and  unlawfully 
entered  into  and  took  possession  of  said 
tract,  and  had  ever  since  kept  possession 
thereof.  The  prayer  of  the  complainant  was 
for  possession,  for  costs  and  disbursements. 
The  defendant  answered  and  filed  a  cross  pe- 
tition, and  on  his  application  certain  par- 
ties were  made  defendants  to  that  cross  pe- 
tition. He  subsequently  filed  an  amended 
answer  and  cross  petition. 

In  the  latter  these  facts  are  alleged:  That 
ever  since  August  20, 1884,  the  petitioner  hai 
been  in  the  actual,  open,  and  exclusive  poA- 
session  of  the  tract  in  controversy;  that 
at  the  time  of  his  taking  possession  it  tvai 
unoccupied  and  unsurveyed  land  of  the 
United  States;  that  prior  to  July  20,  188u. 
the  lands  in  that  district  were  duly  surveyed 
and  an  approved  plat  thereof  filed  in  the 
land  office  at  Duluth,  Minn.,  that  bein^  the 
land  office  of  the  district  in  which  those 
lands  are  situated ;  that  on  July  20,  18SS,  he 
duly  offered  to  the  local  land  office  and  made 
application  to  file  his  declaratory  statcnent 
for  said  tract  and  lots  6  and  6  and  the  S.E. 
y^  of  the  N.W.  %  of  said  section  30,  and  ten- 
dered the  fees  required  by  law  to  bie  paid  on 
said  application  and  filing;  that  he  was  in 
formed  by  the  local  land  officers  that  they 
would  reject  such  application  unless  limited 
to  the  tract  in  controversy ;  that  he  then  and 
there  notified  said  local  land  officers  that  his 
house  and  the  land  he  cultivated  was  upon 
and  vrithin  said  tract,  and  that  he  desired 
and  intended  to  claim  the  same  as  a  pre-emp- 
tion, whether  or  not  he  was  successful  in  a 
contest  which  he  had  in  reference  to  the  oth- 
er tracts  in  the  application ;  that  he  was  told 
by  them  that  if  he  was  a  settler  in  good  faith 
his  rights  "would  be  protected;  that  on  the 
same  day,  but  without  his  knowledge,  the 
register  made  this  indorsement  upon  the  ap- 
plication: 

"Tjand  Office,  Duluth,  Minn.,  July  20th, 
1885.  Tlie  within  'application  to  file  D.  S.[283] 
on  the  within  descrilved  land  is  refused  as 
to  the  S.  E.  %  of  the  N.  W.  %  and  lots  5  and 
6  of  Sec.  30,  T.  63.  R.  11  W.  for  the,  reason 
that  the  date  of  settlement  alleged  herein 
does  not  antedate  the  unadjusted  Tocatio.t  of 
Sioux  half-breed  scrip  No.  19  E.  In  the  name 
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«f  Orile  Moreau,  filed  for  location  June  16, 
1883.  Said  unadjusted  scrip  location  hav- 
ing withdrawn  said  land  from  settlement  un- 
der the  pre-emption  law  subsequent  to  said 
date  of  filing  of  said  scrip,  to  wit,  June  16, 
1883,  you  are  allowed  thirty  days  for  appeal, 
and  are  advised  that  if  you  fail  to  do  so 
within  that  time  this  decision  will  be  final." 

That  said  officers  retained  said  applica- 
tion, and  also  indorsed  it  as  follows :  "Filed 
Aug.  20, 1885;"  that  ignorant  of  this  last  in- 
dorsement, and  within  the  proper  time,  after 
July  20,  1885,  he  formally  appealed  from  the 
action  of  the  local  land  office  to  the  Commis- 
aioner  of  the  General  Land  Office,  which  ap- 
peal was  duly  transmitted  to  that  office  on 
August  20,  1885;  that  thereafter,  and  on 
October  15,  1885,  one  Joseph  H.  Sharp, 
claiming  to  be  the  attorney  in  fact  of  James 
H.  Warren,  located  the  tract  in  controversy 
in  the  name  of  the  said  Warren,  filing  in 
support  of  said  location  certain  Chippewa 
Indian  scrip;  that  petitioner  was  ignorant 
of  this  location  and  filing  until  April  10, 
1886,  and  then  he  made  application  in  the 
local  land  office  to  contest  said  selection  and 
location,  and  this  application  was  also  trans- 
mitted by  the  local  land  officers  to  the  Gen- 
eral Land  Office  at  Washington. 

The  cross  petition  further  alleged  that  on 
June  16,  1883,  and  before  the  surveys  had 
been  made  of  these  lands,  Orille  Moreau,  by 
her  attorney  in  fact,  located  Sioux  half-breed 
scrip  Xos.  19  D  and  10  K  on  lands  therein  de- 
scribed by  metes  and  bounds,  which  loca- 
tions, after  the  surveys,  were  adjusted  by  the 
local  land  officers  in  the  name  of  the  locator, 
as  follows:  Scrip  No.  19  D  upon  lots  3,  6, 
and  6  and  the  S.E.  Vi  of  the  N.W.  %  of  said 
section  30,  and  No.  19  E  upon  lots  1  and  2 
and  the  S.W.  %  of  the  K.E.  %  and  the  N.W. 
%  of  the  S.E.  ^'t,  of  said  section  30;  that  on 
October  0,  1884,  petitioner  instituted  a  con- 
test in  the  local  land  office  against  the  said 
location  of  scrip  No.  10  D,  and  on  October  10, 
1884,  Angus  McDonald  a  like  contest  against 
[t84]the  'location  of  said  scrip  No.  19  E ;  that  on 
the  hearing  of  this  latter  contest  the  follow- 
ing testimony  was  received: 

Testimony  of  8.  F.  White. 
S.  F.  White,  being  duly  sworn  upon  oath, 
deposes  and  says:  I  am  one  of  the  attor- 
neys for  the  contestant;  I  have  made  care- 
ful search  through  my  safe  and  among  all 
my  papers  for  the  contract  of  security  given 
me  by  the  contestants  in  these  cases  to  se- 
cure me  for  advances  and  legal  services,  and 
I  am  unable  to  find  it.  I  supposed  until  about 
two  or  three  days  before  the  day  set  for  hear- 
ing that  it  was  in  the  files  of  the  case  in  my 
office,  but  1  have  looked  through  that  and 
could  not  find  it,  and  have  made  a  careful 
search  through  my  safe  and  among  all  my 
papers  where  I  thought  it  could  be,  and  have 
continued  that  search  at  various  times  up 
to  this  morning,  when  I  made  a  last  final 
search  through  my  safe  and  have  been  unable 
to  find  it  and  have  no  idea  where  it  is. 

Testimony  of  Mr.  Hyde. 
Q.  Did  you   have  any  contract  with  Mr. 
77S 


White  in  writing  or  otherwise  by  wlii^  b* 
was  to  receive  any  oompensation  or  intarMk 
in  the  landt 

A.  Yes,  there  was  a  contract. 

Q.  Where  is  itt 

A.  I  don't  know. 

Q.  When  and  where  did  you  see  it  lastt 

A.  I  have  not  seen  it  since  it  was  arawa 
by  Mr.  White. 

Q.  What  did  it  contain? 

A.  It  contained  when  I  prove  up  on  the 
land  I  was  to  secure  him  on  a  one-half  inter- 
est. 

Q.  Who  witnessed  the  contract  T 

A..  Powers,  McDonald,  and  myself  and  Mr. 
White  were  together ;  that  is  all  I  recollect. 
I  can't  say  whether  Powers  witnessed  it  or 
not.  The  last  I  knew  of  the  contract  Mr. 
White  had  it.  Mr.  Powers  was  not  in- 
cluded in  the  contract  with  McDonald  and 
myself  and  White. 

Mr.  McDonald's  Testimony. 

Mr.  White  has  furnished  me  the  supplies 
to  keep  me  on  the  'claim.  I  am  making  the[Se^> 
improvements  for  myself.  I  don't  know  of 
anyone  being  interested  in  the  claim  except 
myself.  Judge  White  has  no  interest  in  it. 
There  is  an  understanding  that  he  is  to  have 
an  interest  in  it  if  we  succeed  in  this  trial. 
He  is  to  have  a  half  interest.  I  know  B.  O. 
Mallett;  he  has  no  interest  in  the  claim,  ha 
is  not  going  to  have  any. 

The  arrangement  with  Hyde  is  the  same 
as  mine.  White  is  to  have  half  if  we  suc- 
ceed in  this.  James  H.  Powers  is  also  to 
have  an  interest  in  it  if  we  succeed.  I  don't 
know  how  much  he  is  to  get.  I  agre«i  to 
give  him  an  interest  if  we  succeeded  in  get- 
ting the  land.  Mr.  Hyde  went  after  Powers  to 
come  and  testify  in  the  case.  I  never  had 
any  talk  with  Mallett  about  the  claim.  Mr. 
White  is  paying  the  expenses  of  the  claim 
with  the  understanding  that  he  i«  to  haw 
a  half  of  it  if  we  secure  it. 
Redirect: 

Q.  The  half  interest  you  speak  of  Mr. 
White  is  to  have  was  to  be  a  deed  of  or  secur- 
ity upon  a  half  of  the  land  for  advances  and 
services? 

A.  It  was  a  security. 

Q.  This  interest  you  have  spoken  of  as  to 
Mr.  Powers  and  which  you  say  yon  cannot 
fix  the  amount  of,  what  was  that?  Was  it 
not  simply  that  he  was  to  be  paid  for  his 
time  and  services,  and  there  was  no  telling 
how  much  he  would  have  to  put  in  it? 

A.  He  was  to  be  paid  for  his  time;  that 
is  all  I  mean  by  an  interest  he  was  to  have. 
Cross-examination : 

I  am  to  let  him  have  an  interest  in  th* 
land  when  I  get  it  to  pay  him  for  his  time 
and  services.  The  contract  I  have  with  Mr. 
White  for  this  one  half  is  in  writing. 

Q.  When  you  get  this  land  is  it  not  the 
understanding  between  you  and  Mr.  White 
that  you  are  to  deed  him  an  undivided  one- 
half  interest  in  it  ? 

A.  No,  sir;  we  never  mentioned  a  deed. 

Q.  What  do  you  mean  then  by  saying  thst 
White  was  to  have  a  half  interest? 

A.  To  secure  him  for  advances. 
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'(86]  Q.  Then,  if  it  was  to  secure  him  for  ad- 
vances made,  how  can  jrou  give  him  a  half 
interest  unless  you  deed  him  one  half? 

A.  I  could  not  very  well. 

Q.  Then  your  understanding  is  you  are  to 
deed  him  one  half  interest  in  itt 

A.  No;  that  is  not  my  understanding. 

Q.  Beally  you  do  not  know  anything 
•bout  it,  do  yout 

A,  I  know  my  own  transaction  about  it, 
bat  I  don't  know  White's. 

—that  no  further  or  other  evidence  was 
taken  on  either  of  said  hearings  relative  to 
the  said  contract  with  the  said  White;  and 
that  by  agreement  this  testimony  offered  in 
the  McDonald  case  was  to  be  considered  in 
determining  the  validity  of  both  locations, 
to  wit.  that  of  No.  19  T)  as  well  as  that  of 
No.  19  E.  The  .cross  petition  then  stated 
that  such  testimony  was  improperly  admit- 
ted; that  it  was  irrelevant,  incompetent,  and 
immaterial  because  not  bearing  upon  the 
question  of  the  validity  of  these  scrip  loca- 
tions; that  the  local  land  officers  upon  the 
termination  of  the  hearing  found  the  scrip 
locations  valid,  and  both  the  petitioner  and 
McDonald  appealed  therefrom  to  the  Com- 
missioner of  the  General  Land  Office;  that 
the  Commissioner  reversed  the  decision  of 
the  local  land  officers  and  held  the  scrip  lo- 
cations invalid;  and  from  his  decision  aa 
appeal  was  taken  by  the  locator  to  the  Seo> 
retary  of  the  Interior,  who,  on  February  18, 
1889,  affirmed  the  decision  of  the  Commis- 
sioner of  the  General  Land  Office,  but  erro- 
neously and  contrary  to  law  held  that  said 
lands  were  open  to  entry  by  the  first  legal 
applicant.  The  cross  petition  then  pro- 
ceeded to  show  that  for  five  succeeding  years 
proceedings  were  continued  in  the  land  de- 
partment at  Washing^n  and  before  the  local 
land  office  at  Duluth,  in  which  repeated  hear- 
ings and  contests  were  had  in  reference  to 
the  validity  of  these  scrip  locations,  and  al- 
so of  the  location  made  by  Warren  of  Chip- 
pewa scrip  on  the  tract  in  controversy,  the 
outcome  of  which  was  a  final  decision  that 
Warren's  application  to  enter  this  land  with 
the  Chippewa  Indian  scrip  was  valid  and  en- 
titled to  priority,  and  on  the  strength  of  that 
a  patent  was  issued  to  him,  and  from  him 
the  plaintiff  obtained  its  title. 
B87]  "Demurrers  were  interposed  to  the  amended 
cross  petition,  which  were  sustained.  On  ap- 
peal to  the  supreme  court  of  the  state  this  rul- 
ing on  the  demurrers  was  on  July  24,  1896, 
affirmed.  06  Minn.  24,  08  N.  W.  05.  Thereaft- 
er, in  the  district  court,  a  reply  was  filed  to 
the  amended  answer.  The  case  came  on  for 
hearing  on  pleadings  and  proofs  at  the  No- 
yember  term,  1896.  Findings  of  fact  and 
crnclasions  of  law  were  made  by  the  trial 
court,  and  judgment  entered  for  the  plain- 
tiff, which  judgment  was  thereafter,  on 
April  22,  1898,  affirmed  by  the  simreme 
court  (72  Minn.  16,  74  N.  W.  1016),  j  re- 
Terse  which  judgment  this  writ  of  error  was 
sued  out. 
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ilwara.  Jolm  Brenaam  and  It.  A.  Pv«di 

argued  the  cause,  and  Messrs.  Arthur  L.  8a»- 
iom  and  Louis  K.  Luse  filed  a  briei  for 
plaintiff  in  error. 

Mr.  James  K.  Bodlncton  argued  the 
cause  and,  wi€h  Messrs.  Frank  B.  Kellogg 
and  J.  H.  Chandler  filed  a  brief  for  defend- 
ants in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  opin-[287] 
ion  of  the  court: 

The  testimony  is  not  preserved  in  the  rec- 
ord, and  no  question  can  arise  upon  the  find- 
ings of  fact,  for  they  are  simply  to  the  effect 
that  the  plaintiff  had  the  legal  title  to  an 
undivided  |f  and  the  leasehold  right  from 
the  legal  holders  of  the  remaining  ||,  and 
that  the  defendant  was  in  possession  with- 
out any  color  of  title  or  right  to  the  lands, 
so  that  the  only  questions  which  can  he  con- 
sidered are  those  which  arise  upon  the  de- 
murrers to  the  amended  cross  petition. 

Upon  the  facts  disclo.)ed  in  that  cross 
petition  we  remark  that  as  the  contest  in 
reference  to  this  tract  was  pending  before 
the  land  department  for  nine  years  and 
carried  on  with  exceeding  vigor,  as  shown  by 
the  record  of  the  frequent  motions,  applica- 
tions, and  so  forth  on  the  part  of  the  respec- 
tive parties,  it  would  seem  impossible  to  be- 
lieve that  the  department  was  not  fully  ad- 
vised of  the  facts  respecting  the  locations 
and  entries.  We  are  not  called  upon  to  de- 
termined 'whether  every  step  in  this  pro-[2881 
tracted  controversy  was  carried  on  with 
technical  accuracy  in  the  matter  of  proced- 
ure, and  it  may  be,  as  counsel  contend,  that 
upon  some  of  the  motions  and  in  some  of  the 
contests  testimony  was  received  which  was 
not  pertinent  to  that  particular  phase  of  the 
controversy,  but  it  is  quite  evident  that  in 
one  form  or  another,  on  some  motion  or  an- 
other, in  some  stage  of  the  proceedings,  all 
the  facts  and  claims  of  either  party  were 
fully  presented,  considered,  and  determined 
by  the  department.  This  is  not  a  case  on 
error,  in  which  the  regularity  of  every  step 
taken  in  the  land  department  is  to  be  con- 
sidered and  determined,  and  upon  that  in- 
quiry judgment  entered,  affirming  or  revers- 
ing its  decision,  but  it  is  an  independent  suit 
in  the  courts  in  which  the  inquiry  is  whether 
the  parties  to  the  proceedings  in  the  land  de- 
partment had  full  and  proper  notice  of  those 
proceedings,  whether  the  department  heard 
the  claims  and  evidence  offered  by  each 
party,  and  then  whether  upon  the  facts  as 
found  by  it  there  was  any  error  in  matter  of 
law  in  its  decision.  It  may  be  remarked  in 
passing  that  there  is  no  allegation  of  corrup- 
tion or  perjury,  or  any  of  the  grounds  upon 
which  sometimes  a  court  of  equity  will  set 
aside  the  conclusion  of  another  tribunal, 
even  where  the  proceedings  are  regular  in 
form.  And,  as  it  is  evident  from  the  show- 
ing made  in  the  cross  petition  that  both  par- 
ties were  often  and  fully  heard  and  no  limi- 
tation placed  upon  their  right  to  offer  testi- 
mony, we  must  accept  as  conclusive  the  find- 
ings of  fact  made  by  the  department,  and  in- 
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quire  simply  whether  the  law  was  properly 
adjudged. 

Coining  now  to  the  merits  of  the  contro- 
Tersy,  the  defendant,  the  cross  petitioner, 
made  a  single  application  to  enter  160  acres, 
one  quarter  of  which  is  the  tract  in  contro- 
versy. There  were  not  two  separate  appli- 
cations, one  to  enter  the  40  and  another  the 
remaining  120  acres,  and  it  cannot  now  be 
treated  as  though  there  were  two.  If  the  ap- 
plicant was  guilty  of  any  violation  of  law 
such  violation  vitiated  the  proceeding  in 
toto.  This  is  not  like  Cornelius  v.  Kessel, 
128  U.  S.  457,  32  L.  ed.  482,  9  Sup.  Ct.  Rep. 
122,  in  which  an  entry  of  two  tracts  was 
sought,  one  of  which  was  not  at  the  disposal 
of  the  United  States  by  reason  of  its  being 
within  a  swamp-land  grant  to  the  state,  and 
tS89]it  was  held  that  the  validity  of  the  'entry  as 
to  the  other  was  not  affected  thereby.  In 
that  case  there  was  no  wrong  on  the  part  of 
the  entryman.  He  had  acted  in  good  faith, 
had  not  attempted  any  fraud,  or  to  do  any- 
thing in  disrq^rd  of  the  mandates  of  the 
■tatutes,  either  in  letter  or  spirit,  and  ob- 
viously the  land  department  erred  in  can- 
celing the  entire  entry  by  reason  of  its  cover- 
ing land  not  subject  to  disposal.  Here  there 
was  a  distinct  violation  of  law  on  the  part  of 
the  entryman,  and  one  which  vitiated  the  ap- 
plication as  a  whole.  The  Revised  Statutes, 
S  2262,  require  a  pre-emption  applicant  to 
make  a£Sdavit  "that  he  has  not  directly  or 
indirectly  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person  what- 
soever, by  which  the  title  which  he  might 
acquire  from  the  government  of  the  United 
States  should  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  except  himself,"  and 
also  provide  that  "if  any  person  taking  such 
oath  swears  falsely  in  the  premises,  he  shall 
forfeit  the  money  which  he  may  have  paid 
for  such  land,  and  all  right  and  title  to  the 
same."  It  was  this  statute  which  the  land  de- 
partment found  the  applicant  had  violated, 
in  that  he  was  seeking  to  enter  a  portion  of 
the  land,  not  solely  for  his  own  benefit,  but 
also  in  part  for  the  benefit  of  others.  It  would 
be  a  gross  perversion  of  the  spirit  of  this 
statute  to  permit  a  party  who  has  made  a 
single'application  to  enter  a  tract  of  land  to 
ignore  its  unity  after  it  has  been  proved  tiiat 
he  has  made  a  contract  in  defiance  of  the 
statute  in  reference  to  half  the  land,  and 
have  it  divided  into  two  separate  and  inde- 
pendent applications,  and  then  his  applica- 
tion sustained  and  his  title  confirmed  as  to 
that  part  of  the  land  in  respect  to  which  he 
had  made  no  contract.  Such  a  construction 
would  enable  an  applicant  without  any 
risk  to  speculate  on  the  chances  of  escaping 
detection  in  his  effort  to  violate  the  statute 
and  thwart  the  purposes  of  Congress  in  the 
disposal  of  public  lands. 

No  one  can  read  the  testimony  which  was 
offered  before  the  land  officers  without  per- 
ceiving that  there  was  sufficient  in  it  to 
justify  a  finding  that  the  applicant  had  made 
a  contract  in  direct  violation  of  the  statu- 
tory provisions.  It  is  true  he  himself  testi- 
fied Uiat  he  was  to  secure  Mr.  White  "on  a 
one-half  interest,"  but  the  contract  itself  was 
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not  produced,  having  in  some  w^  4i*- 
appeared,  and  McDomQd,  who  was  a  Vtxij  te 
it  "(for  it  was  a  joint  contract  bet»wi(t 
White,  the  applicant,  and  McDonald) ,  tsti- 
fled  that  Mr.  White,  paying  expenses,  did  n 
under  an  agreement  that  he  was  to  have  biU 
of  the  land.  We  do  not  stop  to  inquin 
whether  an  agreement  to  give  a  mortgage 
for  money  advanced  comes  within  the  letts 
or  spirit  of  the  statute,  for  there  was  eooogk 
in  the  testimony  to  justify  tiie  oonclosioD  of 
the  department  that  it  was  a  contract  ti 
divide  the  land  when  obtained,  and  it  is  not 
the  province  of  the  courts  to  review  sock 
finding  of  fact. 

These  are  the  only  questions  which  «e 
deem  of  importance,  and,  flnHing  no  tms  m. 
the  record,  the  judgment  of  the  8* 
Court  of  Minnesota  is  affirmed. 


MORRIS  KSIM,  Appty 

V. 

UNITED     STATES. 
(See  8.  C.  Beporter's  ed.  2S0-SM.) 


Sxeoutive  departments — disoharge  «f 
review  by  oourt. 


1.  The  action  of  the  Becretarr  of  the  Intnlw 
In  discharging  a  clerk  In  his  department  tm 
Incompetency  Is  not  sobjeet  to  review  tn  tkt 
courts,  either  by  mandamos  to  reinstate  tkt 
clerk,  or  by  eompelling  payment  of  aalarj  as 
though  he  bad  not  been  removed.  In  the  ak- 
senee  of  an;  speelfle  provision  ther«tor  bj  act 
of  Congress. 

2.  The  preference  of  honorably  diad>aix«d 
soldiers  and  sailors  for  appointments  to  ctTfl 
offices  under  the  act  of  Congress  of  Ai««sc 
16,  1876,  I  S  (le  But  at  U  169).  and  the 
civil  service  act  of  1888,  I  7  (22  Stat,  at  L 
406),  Is  limited  to  cases  In  which  sachpersoas 
are  "equally  qoallfled,"  and  does  not  anthortu 
the  appointment  of  Incompetent  or  IneScltst 
clerka 

[No.  67.] 


Submitted  March  5,  1900. 
9,  1900. 


Decided    AprU 


APPEAL  from  the  Oourt  of  Claims  to  re- 
view a  decree  dismissing  a  petitkni  fsr 
salary  of  a  clerk  who  had  been  dischargst. 
Affirmed. 
See  same  case  below,  33  (X  CH.  174. 


Statement  by  Mr.  Justice  Bi 

'This  case  comes  on  appeal  from  a  dccrMl 
of  the  court  of  claims  dismising  appellant'i' 
petition.  33  Ct  C\.  174.  The  flndu^s  tl 
that  court  show  that  petitioner  was  on  Apn! 
17,  1865,  honorably  discharged  from  tte  Mil- 
itary service  of  the  United  States  1^  reassa 
of  disability  resulting  from  injuries  reeei^ 
in  such  service.  He  passed  the  eivU  aurisi 
examination,  and  on  May  7,  1888,  was  a^ 
pointed  to  a  clerkship  in  the  Post  Office  De- 
partment.   On  March  16,  1893,  at  his  «•• 


NoTi. — As  to  the  right    to    resMvs    _, 

lummarilv — see  Tralnor  v.  Wayne  CToimty  As*- 
itors  (Micb.)  15  L.  R.  A.  95,  and  note. 
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request  and  <»  the  certificate  of  the  dvil 
Wljserrice  oommission,  he  was  transferred  *to 
the  Department  of  the  Interior,  and  as- 
dgned  to  a  clerkship  in  class  1  in  the 
Penaion  Bureau,  with  a  salary  of  $1,200  per 
year.  On  March  1.  1894,  his  salary  was  re- 
duced to  $1  000  per  annum,  at  which  salary 
he  continued  to  serve  to  July  31,  1894,  when 
he  was  discharged,  and  has  not  since  been 
permitted  to  perform  the  duties  of  his  clerk- 
ship, although  ready  and  willing  to  do  so. 
The  discharge  by  the  Secretary  of  the  In- 
terior was  made  upon  this  recommendation 
from  the  Commissioner  of  Pensions:  "The 
discharge  of  Mr.  Morris  Keim  was  recom- 
mended because  of  his  rating  as  inefiBcient. 
Ko  other  charges  are  made  against  him. 
William  Lochren,  Commissioner."  The 
fourth  and  sixth  findings  are  as  follows: 

"IV.  At  the  time  of  his  said  discharge  the 
requirements  of  the  public  service  in  said 
Pension  Bureau  demanded  the  retention  of  a 
elerk  in  plaintiff's  place;  the  Secretary  of 
the  Interior,  upon  the  recommendation  of 
the  Commissioner  of  Pensions,  retained  at 
the  time  of  plaintiff's  discharge,  and  now  re- 
tains, other  clerks  of  the  same  division  who 
have  received  since  plaintiff's  discharge,  and 
are  now  receiving,  the  same  salary,  to  wit, 
91,000  per  annum  (one  receiving  $1,200  per 
annum ) ,  who  have  not  been  honorably  dis- 
charged from  the  military  or  naval  service 
of  the  United  States,  and  who  are  not  shown 
to  this  court,  except  as  in  these  findings  set 
forth,  to  have  possessed  at  the  time  of  plain- 
tiff's discharge  better  or  inferior  business 
capacity  for  the  proper  discharge  of  the 
duties  of  their  said  offices  than  the  qualifica- 
tions for  the  said  duties  possessed  by  plain- 
tiff at  that  time.  On  or  about  the  day  plain- 
tiff received  notice  of  his  discharge  addi- 
tional clerks  were  appointed  to  duties  in  the 
same  division  in  which  he  served  in  said 
bureau,  who  never  rendered  any  military  or 
naval  service.  It  does  not  appear  that  any 
of  these  clerks  were  regarded  or  reported  as 
inefficient  by  any  superior  officer;  nor  does 
it  appear  Uiat  those  so  retained  or  those 
thereafter  appointed  possessed  better,  or 
equal,  or  inferior  qualifications  for  tiie  dis- 
charge of  the  duties  of  their  respective  of- 
fices than  those  possessed  therefor  by  the 
plaintiff." 

"VI.  There  is  no  evidence  that  the  plain- 
tiff made  any  effort  to  secure  other  employ- 
ment, or  that  he  has,  or  has  not,  been  em- 
ploy^ at  any  kind  of  work  from  and  after 
;!)2Jhi9  said  discharge  'July,  1894.  Nor  is  there 
evidence  as  to  the  difference  in  amount  be- 
tween his  salary  while  in  the  government 
service  and  any  moneys  he  might  have 
earned  or  could  have  reasonably  earned  or 
has  earned  in  other  ways  since  his  said  dis- 
charge." 

The  petitioner  requested  additional  find- 
ings, of  which  the  only  portions  material  to 
this  inquiry  are  in  the  latter  part  of  finding 
3,  that  "he  was  formally  discharged  from 
said  service, without  anyfault  of  his  own, and 
without  just  cause,  and  has  not  since  said 
l>ist-named  date  been  permitted  to  discharge 
tlin  duties  of  saidclerkship,althoughheha8at 
177  V.  a. 


all  times,  since  said  last-named  date,  stood 
ready  and  willing  to  dischuge  the  duUea 
thereof."  And  finding  5 :  "That  petitioner 
was  at  the  time  of  his  so-called  discharge  an 
efficient  clerk,  and  discharged  his  duties 
faithfully  and  efficiently,  and  at  the  time  of 
his  said  discharge  he  possessed  and  now  pos- 
sesses the  necessary  business  capacity  for  the 
proper  discharge  of  the  duties  of  said  clerk- 
ship." 

These  findings  the  court  declined  to  make, 
"deeming  said  requested  findings,  if  true,  to 
be  irrelevant  to  the  issue  presented." 

Ur.  Jolut  C.  Oluuiey  submitted  ths 
cause  for  appellant. 

Assistant  Attorney  Oeneral  Boyd  sulmiit- 
ted  the  cause  for  appellee. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  oi^iU't  MS] 

ion  of  the  court: 

Upon  these  facts  we  are  asked  to  decide 
whether  the  courts  may  supervise  the  action 
of  the  head  of  a  department  in  discharging 
one  of  the  clerks  therein. 

It  has  been  repeatedly  adjud{[ed  that  ths 
courts  have  no  general  supervuiing  powsi 
over  the  proceedings  and  action  of  the  vari- 
ous administrative  departments  of  govern- 
ment. Thus,  in  Decatur  v.  Paulding,  14  Pet 
407,  616, 10  L.  ed.  669, 668,  in  which  was  pr* 
sented  tiie  question  of  the  right  of  the  cir- 
cuit court  of  the  District  of  Oslumbia  to  is- 
sue a  writ  of  mandamus  (x>  the  Secretary  of 
the  Navy  to  perform  an  executive  act  not 
merely  ministerial,  but  'involving  the  exer-[C98) 
else  of  judgment,  it  wan  r«.id  by  Chief  Justice 
Taney: 

"lite  court  could  uvi  entertain  an  appeal 
from  the  decision  of  <iut  of  the  secretaries, 
nor  revise  his  judfinieut  in  any  case  where 
the  law  authorized  him  to  exercise  discre-  . 
tion  or  judgment.  Hot  can  it  by  mandamus 
act  directly  upon  the  officer  and  g^de  and 
control  his  judgment  or  discretion  in  the 
matters  committed  to  his  care  in  the  ordi- 
nary discharge  of  his  official  duties.  .  .  . 
The  interference  of  the  courts  with  the  per- 
formance of  the  ordinary  duties  of  the  exec- 
utive departments  of  the  government  would 
be  productive  of  nothing  but  mischief;  and 
we  are  quite  satisfied  that  such  a  power  was 
never  intended  to  be  given  to  them." 

The  same  proposition  was  reaffirmed  in 
United  States  ex  rel.  Dunlap  v.  Black,  12&' 
U.  S.  40,  32  L.  ed.  364,  9  Sup.  Ct.  Rep.  12, 
in  an  elaborate  opinion  by  Mr.  Justice  Brad- 
ley. See  also  United  States  ew  rel.  Redfield 
V.  Windom,  137  U.  8.  636,  34  L.  ed.  811,  11 
Sup.  Ct.  Rep.  197;  United  States  em  rel. 
Boynton  v.  Blaine,  139  U.  S.  306,  35  L.  ed. 
183,  11  Sup.  Ct  Rep.  607.  In  United  Statea 
ex  rel.  UcBride  v.  Sohure,  102  U.  S.  378,  396, 
26  L.  ed.  167,  171,  it  was  said  by  Mr.  Justice 
Miller: 

"Congress  has  also  enacted  a  system  of 
laws  by  which  rights  to  these  lands  may  be 
acquired  and   the  title  of   the  government 
conveyed  to  the  citizen.    This  court  has  with  . 
a  strong  hand  upheld  the  doctrine  that,  so 
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long  as  the  legal  title  to  these  lands  remained 
in  the  United  States  and  the  proceedings  for 
acquiring  it  were  as  yet  in  fieri,  the  courts 
would  not  interfere  to  control  the  exercise  of 
the  power  thus  vested  in  that  tribunal.  To 
that  doctrine  we  still  adhere." 

The  appointment  to  an  ofiBcial  position  in 
the  government,  even  if  it  be  simply  a  cleri- 
cal position,  is  not  a  mere  ministerial  act, 
but  one  involving  the  exercise  of  judgment. 
The  appointing  power  must  determine  the 
fitness  of  the  applicant;  whether  or  not  he 
is  the  proper  one  to  discharge  the  duties  of 
the  position.  Therefore  it  is  one  of  those 
acts  over  which  the  courts  have  no  general 
supervising  power. 

In  the  absence  of  specific  provisioa  to  the 
contrary,  the  power  of  removal  from  office 
is  incident  to  the  power  of  appointment. 
"It  cannot  for  a  moment  be  admitted  chat  it 
was  the  intention  of  the  Constitution  that 
[>M]those  offices  which  are  denominated  'inferior 
offices  should  be  held  during  life.  And  if  re- 
movable at  pleasure,  by  whom  is  such  re- 
moval to  be  made!  In  the  absence  of  all 
constitutional  provision  or  statutory  regula- 
tion it  would  seem  to  be  a  sound  and  neces- 
sary rule  to  consider  the  power  of  removal 
•a  incident  to  the  power  of  appointment." 
Re  Bennen.  13  Pet  230,  269,  10  L.  ed.  138, 
162;  Portontv.  United  Statea,  167  U.  8.  324, 
42  L.  ed.  18S,  17  Sup.  Ct  Bep.  880.  Unless, 
therefore,  there  be  some  •peclflc  provision  to 
the  contrary,  the  action  of  the  Secretary 
of  the  Interior  in  removing  the  petitioner 
from  office  on  account  of  inefficiency  is  be- 
yond review  in  the  courts  either  by  manda- 
mus to  reinstate  him  or  by  compelling  pay- 
ment of  salary  as  though  he  had  not  been  re- 
moved. 

The  Revisied  Statutes,  S  1764,  provides: 

"Persons  honorably  discharged  from  the 
military  or  naval  service  by  reason  of  dis- 
ability resulting  from  wounds  or  sickness 
Incurred  in  the  line  of  duty  shall  be  preferred 
for  appointments  to  civil  offices,  provided 
they  are  found  to  possess  the  business  capa- 
city necessary  for  the  proper  discharge  of 
-the  duties  of  such  offices." 

But  this  does  not  avail  the  petitioner.  He 
-was  preferred  for  appointment  and  held  un- 
der  that  appointment  for  years.  There  was 
no  disregard  of  that  section  either  in  letter 
or  spirit;  no  evasion  of  its  obligations.  He 
was  not  appointed  on  one  day  and  discharged 
on  the  next,  but  after  his  first  appointment 
continued  in  service  until  it  was  found  that 
he  was  inefficient. 

Section  3  of  the  act  of  August  15,  1876 
<10  Stat,  at  L.  169,  chap.  287)  is: 

"That  whenever,  in  tiie  judgment  of  the 
bead  of  any  department,  the  duties  assigned 
to  a  clerk  of  one  class  can  be  as  well  per- 
formed by  a  clerk  of  a  lower  class,  or  by  a 
female  clerk,  it  sliall  be  lawful  for  him  to 
diminish  the  number  of  clerks  of  the  higher 
grade  and  increase  the  number  of  the  clerks 
of  the  lower  grade  within  the  limit  of  the 
total  appropriation  for  such  clerical  service: 
Provided,  TLat  in  making  any  reduction  of 
force  in  aay  of  the  executive  department*, 
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the  head  of  such  department  shall  retaia 
those  persons  who  may  be  equally  qualified 
who  nave  been  honorably  discharged  from 
the  military  or  naval  service  of  the  United 
States,  and  the  widows  and  orphans  of  de- 
ceased soldiers  and  sailors." 

*Inaection  7  of  thecivil  service  act  of  1883[tM} 
( 22  Stat,  at  L.  406,  chap.  27 )  is  this  proviso : 

"But  nothing  herein  contained  shall  be 
construed  to  ttUce  from  those  honorably  dis- 
charged from  the  military  or  naval  service 
any  preference  conferred  by  the  seventeen 
hundred  and  fifty-fourth  section  of  the  Re- 
vised Statutes,  nor  to  take  from  the  Presi- 
dent any  authoritv  not  inconsistent  with 
this  .act  conferred  by  the  aeventeoi  hundred 
and  fifly-third  section  of  said  statutes." 

But  these  sections  do  not  contemplate  the 
retention  in  office  of  a  clerk  who  is  inefficient, 
nor  attempt  to  transfer  the  power  of  deter- 
mining the  question  of  efficiency  from  the 
heads  of  departmenta  to  the  oourta.  The 
proviso  in  section  3  of  the  act  of  August  15, 
1876,  expressly  limita  the  preference  to  thoae 
"equally  qualified." 

No  thoughtful  person  questions  the  obliga- 
tions which  the  nation  is  under  to  those  who 
have  done  faithful  service  in  ita  army  or 
navy.  Congress  has  generously  provided  for 
the  discharge  of  those  obligations  in  a  sys- 
tem of  pensions  more  munificent  tlian  has 
ever  before  been  known  in  the  history  of  the 
world.  But  it  would  be  an  insult  to  the  in- 
telligence of  Congreaa  to  suppose  that  it  con- 
templated any  degradation  of  the  civil  ser- 
vice by  the  appointment  to  or  continuance  ia 
office  of  incompetent  or  inefficient  clerks 
simply  because  they  had  been  honorably  die- 
charged  from  the  military  or  naval  servioew 
The  preference,  and  it  is  only  a  preference,  is 
to  be  exercised  as  between  those  "equally 
qualified,"  and  this  petitioner  was  dis- 
charged because  of  inefficiency.  That,  it 
may  be  said,  does  not  imply  miwonduet  but 
simply  neglect,  but  a  neglected  iutj  often 
works  as  much  against  ue  interests  of  the 
government  as  a  du^  wrongfully  performed, 
and  the  government  has  a  right  to  demand 
and  expect  of  ita  employees,  not  merdy  com- 

Setency,  but  fidelity  and  attention  to  the 
uties  of  their  positions. 
Nowhere  in  these  statutory  provisions  is 
there  anything  to  indicate  that  the  iutj  ot 
passing,  in  the  first  instance,  upon  the 
qualifications  of  the  applicanta,  or,  later, 
upon  the  competency  or  efficiency  of  those 
who  have  been  tested  in  the  service,  was 
taken  away  from  the  administrative  officers 
and  transferred  to  the  courts.  Indeed,  it 
may  well  be  doubted  whether  that  is  a  *duty[fM] 
which  is  strictly  judicial  in  ita  nature.  It 
would  seem  strange  that  one  having  passed 
a  civil  service  examination  oould  dallenge 
the  rating  made  by  the  commission,  and  aide 
the  courts  to  review  such  rating,  thus  trans- 
ferring from  Uie  oonunission,  charged  with 
the  duty  of  examination,  to  the  courto  a 
function  which  is,  at  least^  more  administra- 
tive than  judicial ;  and,  if  courta  should  not 
be  called  upon  to  supervise  the  resolta  of  a 
civil  service  examination,  equally  inappro- 
priate would  be  an  investigauon  into  the  ae- 
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tual  work  done  by  the  various  clerks,  a  oom- 
parieon  of  one  with  another  as  to  compe- 
tency, attention  to  duty,  etc.  These  are  mat- 
ters neculiarly  within  the  province  of  those 
who  are  in  charge  of  and  superintending  the 
departments,  and,  until  Congress  by  some 
■pecial  and  direct  legislation  makes  provi- 
sion to  the  contrary,  we  are  clear  that  they 
must  be  settled  by  those  administrative  of- 
ficers. 

We  see  no  error  in  the  conclusions  of  the 
Court  of  Claims,  and  its  decree  «•  affirmed. 


CONSOLIDATED      CANAL      COMPANY. 
A.ppt., 

V. 

MESA  CANAL  COMPANY. 

<8ee  8.  C.  Reporter's  ed.  296-^06.) 

Water  power  on  irrigating  canal — injury  by 
dctm  on  lower  aeotion — righU  under  con- 
tract. 

Vhe  rights  of  one  who  has  created  a  water 
power  by  lawfully  raising  one  section  of  an 
Irrigating  canal,  In  the  process  of  enlarging 
It  under  a  contract  with  the  owner  enti- 
tling him  to  enlarge  that  section  and  have 
the  use  of  the  Increased  flow  of  water  there- 
by caused,  but  making  no  provision  for  the 
creation  of  any  water  power  In  so  doing,  while 
It  expressly  provides  that  It  shall  not  In  any 
way  interfere  with  the  rights,  titles,  Inter- 
ests, or  privileges  of  the  owner  of  the  canal, 
except  as  therein  provided,  are  not  Infringed 
by  a  dam  which  the  owner  of  the  canal  makes 
In  the  lower  section  thereof,  raising  the  water 
therein  so  high  that  It  destroys  the  water 
power,  when  this  is  done  by  him  for  the  pur- 
pose of  enabling  him  to  Irrigate  therefrom 
lands  to  which  the  water  could  not  be  con- 
ducted from  the  canal  without  thus  raising 
the  level  of  the  water  therein. 

[No.  200.] 

Buhmitted  March  IS,  1900.    Decided  April 
9, 1900. 

APPEAL  from  a  decision  of  the  Supreme 
Court  of  the  Territoi^  of  Arizona  af- 
firming a  decree  in  favor  ot  the  defendant  in 
a  suit  to  restrain  the  maintenance  of  a  dam 
in  an  irrigating  canal.    Affirmed. 
See  same  case  below,  53  Pac.  575. 

Statement  by  Mr.  Justice  Brewers 
This  case  comes  on  appeal  from  a  decision 
of  the  supreme  court  of  the  territory  of 
[ZOTl.-Vrizona  (5.S  Pac  575),  aflTirming  *a  decree 
of  the  district  court  of  Maricopa  county  in 
favor  of  the  defendant  in  a  suit  brought  by 
the  appellant  to  restrain  the  defendant  from 
maintaining  in  its  canal  a  dam  in  such  a 
way  as  to  impede  the  flow  of  water  in  appel- 
lant's canal,  or  to  destroy  a  certain  water 
power  claimed  by  appellant. 

The  facts,  as  shown  by  the  findings  and 
statement  prepared  by  the  supreme  court, 
are  as  follows:  The  appellee  was  the  owner 
of  the  Mesa  canal.  On  January  10,  1801,  it 
made  a  contract  with  A.  J.  Chandler,  who 
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subsequently  transferred  his  rights  thereun- 
der to  the  appellant.  The  matMial  portiona 
of  the  contract  are  as  follows: 

"This  article  of  agreement,  made  and  en- 
tered into  this  10th  day  of  January,  a.  d. 
1891,  by  and  between  the  Mesa  Canal  Com- 
pany, a  corporation  duly  organized  and  le- 
gally existing  under  and  by  virtue  of  the 
laws  of  the  territory  of  Arizona,  having  ita 
principal  office  and  place  of  business  at  Mesa 
city  in  the  county  of  Maricopa  and  terri- 
tory of  Arizona,  party  of  the  first  part,  and 
A.  J.  Chandler,  of  the  city  of  Phoenix,  in  the 
county  and  territory  aforesaid,  part^  of  the 
second  part,  witnesseth: 

"That,  whereas,  the  said  party  of  the  first 
part  is  an  irrigating  corporation,  and  as 
such  is  now  the  owner  operating  the  Mesa 
canal  in  said  county  and  territory ; 

"And,  whereas,  said  party  of  the  second 
part  desires  to  increase  the  size  and  capacity 
of  said  canal  between  the  point  in  Salt 
river  where  the  water  is  now  taken  out,  or 
by  consent  of  the  directors  of  the  Mesa  Canal 
Company  may  hereafter  be  taken  out,  and 
a  point  in  said  Mesa  canal  known  as  'Ayers' 
head  gate,'  so  as  to  increase  the  flow  of  wa- 
ter through  said  portions  of  said  canal  as 
aforesaid,  and  for  the  purpose  of  the  party 
of  the  second  part,  his  associates  and  as- 
signs, obtaining  water  thereby  through  said 
canal,  and  in  order  to  have  the  said  ca- 
nal increased  in  size,  dimensions,  and  ca- 
pacity, without  cost  or  expense  to  said 
party  of  the  first  part,  and  without  in  any 
way  interfering  with  the  rights,  titles,  in- 
terests, or  privileges  of  said  party  of  the 
first  part  in  and  to  said  canal  and  the  water 
flowing  through  said  canal,  except  as  here- 
inafter provided. 

*"Now,  therefore,  the  Mesa  Canal  Com-[S98] 
pany,  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  to  it  in 
hand  paid  by  the  paiiy  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged, 
and  for  the  further  consideration  and  pur- 
poses herein  contained  and  expressed,  does 
for  itself  and  for  its  successors  or  assigns 
hereby  grant  unto  the  said  A.  J.  Chandler, 
his  associates,  heirs,  or  assigns,  forever,  the 
following  rights  and  privileges  upon  the 
terms  and  conditions  herein  expressed,  viz.: 

"That  the  said  A.  J.  Chandler,  his  asso- 
ciates, heirs,  or  assigns,  shall  have  the  right 
and  privilege  of  entering  upon  any  and  all 
of  the  following  portions  of  said  Mesa  canal 
at  any  time  prior  to  the  first  day  of  March, 
a.  d.  1891,  for  the  purpose  of  widening  and 
enlarging  and  increasing  the  size  and  capac- 
ity of  said  Mesa  canal  between  the  point  in 
Salt  river  where  the  water  is  now  or  may 
hereafter  be  taken  out  for  said  canal,  and  a 
point  on  said  canal  known  as  'Ayers'  head 
gate'  and  enlarge  and  increase  the  size  and 
dimensions  of  the  main  dam  and  head  gates 
at  the  point  of  commencement  of  said  canal 
in  Salt  river,  and  enlarge  and  increase  the 
size  and  capacity  of  said  Mesa  canal  so  that 
the  same  when  so  enlarged  and  increased  in 
size  shall  have  a  carrying  capacity  in  addi- 
tion to  its  present  carrying  capacity  not  ex- 
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ceeding  forty  thousand  inches  of  water,  min- 
ers' measurement,  nor  less  than  ten  thousand 
inches  of  water,  miners'  measurement,  and 
said  enlargement  shall  be  fully  made  and 
completed  oy  the  thirtieth  day  of  December, 
A.  D.  1891.  The  present  carrying  capacity 
of  said  Mesa  canal  for  the  purpose  of  this 
agreement  shall  be  seven  thousand  inches, 
miners'  measurement. 

"All  the  cost  and  expense  of  enlarging  and 
increasing  the  size  of  said  dam,  head  eate. 
and  canal  as  aforesaid  shall  be  borne  and 
paid  by  the  party  of  the  second  part,  his  p;>- 
sociates,  heirs,  or  assigns,  forever.  And 
said  enlargement  shall  be  made  without  in 
any  way  interfering  with  any  of  the  rights, 
titles,  interests,  or  privileges  of  said  party 
of  the  first  part  in  and  to  the  said  canal  and 
the  water  flowing  through  said  canal,  except 
as  hereinafter  provided. 

"The  party  of  the  first  part  hereby  re- 
[S99]serves  the  right  to  further  'enlarge  said  por- 
tion of  the  Mesa  canal  whenever  they  deem 
it  necessary  to  do  so,  provided  such  enlarge- 
ment shall  not  interfere  with  or  lessen  the 
rights  or  privileges  herein  granted  to  the 
party  of  the  second  part,  his  associates,  or 
assigns. 

"Said  party  of  the  second  part,  his  associ- 
ates, or  assigns,  shall,  in  enlarging  said 
main  dam,  head  gates,  and  canal  as  afore- 
said, in  all  respects  enlarge  said  dam,  head 
gates,  and  canal  in  a  good,  substantial,  and 
workmanshiplike  manner,  according  to  the 
most  approved  methods  of  constructing  and 
building  irrigating  canals. 
,  "All  suits,  liabilities,  costs,  expenses,  or 
judgments,  and  all  damages  or  loss  incurred 
or  sustained  by  the  party  of  the  first  part 
caused  by  said  enlargement,  shall  be  borne 
by  the  party  of  the  second  part,  his  associ- 
ates or  assigns  forever,  and  all  suits  or  pro- 
ceedings against  the  party  of  the  first  part 
by  reason  of  said  enlargement  to  be  defended 
at  the  expense  of  the  party  of  the  second 
part. 

"It  is  expressly  understood  and  agreed  by 
the  parties  hereto,  their  successors,  or  as- 
signs, that  at  all  times  when  there  is  an 
abundance  of  water  in  Salt  river  liable  to 
appropriation  and  flowage  through  said  ca- 
nal when  so  enlarged,  then  and  at  all  such 
times  the  said  party  of  the  first  part  shall 
have  the  right  to  use  from  said  canal  in  ad- 
dition to  the  amount  hereinbefore  specified 
as  the  capacity  of  said  canal  two  thousand 
inches  of  water,  miners'  measurement. 

"The  management  and  control  of  the  ca- 
nal between  the  point  known  as  'Ayers'  head 
gate'  to  and  including  the  dam  in  Salt  river, 
when  so  enlarged  as  aforesaid,  shall  be  in 
the  party  of  the  second  part,  his  heirs,  as- 
sociates, or  assigns.  Provided,  that  the  par- 
ty of  the  second  part,  his  heirs,  associates, 
or  assigns,  shall,  before  he  or  they  are  enti- 
tled to  receive  or  use  any  water  through  said 
c«nal,  first  deliver  to  the  party  of  the  first 
part,  their  heirs,  or  assigns,  at  the  pdint  in 
said  Mesa  canal  known  as  'Ayers'  head  gate,' 
and  shall  continue  to  deliver  the  seven  thou- 
sand inches  of  water,  miners'  measurement. 


above  expressed  as  the  carrying  eapadty  of 
said  Mesa  canal,  or  such  portion  thereof  m 
may  be  apportioned  to  said  Mesa  canal  by 
decree  of  any  court.  Provided,  the  stock- 
holders who  are  now  using  or  may  *here&ft-[3<WI) 
er  use  water  %bove  the  'Ayers'  head  gate' 
shall  have  their  water  delivered  to  them  as 
at  present  above  the  'Ayers'  head  gate'  afore- 
said, or  said  stockholders  shall  have  their  wa- 
ter delivered  to  them  at  the  'Ayers'  head 
gate'  with  the  other  stodcholders,  as  they 
may  demand.  Provided,  further,  that  the 
water  shall  be  delivered  to  the  par^  of  the 
first  part  after  the  completion  of  said  canal 
as  aforesaid  for  a  period  of  five  years,  with- 
out cost  to  the  party  of  the  first  part,  their 
successors  or  assigns,  and  thereafter  for  a 
sum  not  exceeding  three  dollars  per  share 
per  year  forever,  to  be  paid  for  in  the  same 
manner  as  they  now  pay  for  the  same. 

"Provided,  further,  that  if  the  said  pntf 
ot  the  second  part,  his  associates,  heirs,  or 
assigns,  shall  neglect  to  deliver  water  aa 
agreed  herein,  or  shall  fail  to  carry  out  any 
of  the  terms  of  this  agreement,  and  shall  be 
notified  by  the  directors  of  the  Mesa  Canal 
Company  of  such  failure  or  neglect  to  carry 
out  the  terms  of  this  agreement,  and  shall 
still  neglect  to  carry  out  the  terms  of  this 
agreement  for  a  period  of  ten  days  thereaft- 
er, or  in  such  case  as  a  break  in  the  canal, 
head  gates,  and  dam,  whereby  the  water  is 
turned  out  for  a  period  of  five  days,  then 
and  at  all  such  times  it  is  hereby  sigreed  by 
the  party  of  the  second  part,  his  heirs,  as- 
sociates, or  assigns,  that  the  directors  of  the 
Mesa  Canal  Company  shall  have  the  right 
and  power  to  take  full  charge  and  control  of 
said  enlarged  portion  of  said  Mesa  canal 
without  process  of  law,  and  the  same  shall 
become  the  property  of  the  Mesa  Canal  Com- 
pany and  shall  so  remain  until  the  party  of 
the  second  part,  his  associates,  heirs,  or  as- 
signs, shall  fully  comply  with  the  term  and 
requirements  of  this  agreement,  and  then 
shall  revert  back  to  the  party  of  the  second 
part,  his  associates,  heirs,  or  assigns,  and 
shall  be  and  remain  in  the  party  of  the  sec- 
ond part,  his  associates,  heirs,  or  assigns,  so 
long  as  the  terms  of  this  agreement  shall  be 
by  them  complied  with. 

"This  agreement  shall  not  give  or  convey  to 
the  party  of  the  second  part,  his  associates, 
heirs,  or  assigns,  any  title  or  ownership  in 
or  to  the  capital  stock  of  said  Mesa  Canal 
Company,  but  shall  only  convey  such  privi- 
leges and  rights  as  are  herein  mentioned." 

*The  appellant,  as  the  transferee  from[S01] 
Chandler,  enlarged  and  reconstructed  the 
Mesa  canal  down  to  a  place  called  the  "Di- 
vision Gates,"  which  point  had  by  mutoal 
consent  been  substituted  for  Ayers'  head 
gate  as  the  point  of  division  of  the  waters, 
and  delivery  by  the  appellant  to  the  i^pel- 
lee  of  the  water  to  which  the  latter  was  en- 
titled. In  thus  enlarging  and  reconstruct- 
ing the  canal  the  appellant  raised  the  grade 
thereof  for  the  purpose  of  carrying  the  wa- 
ter at  a  higher  elevation,  thereby  enabling 
the  canal  to  cover  more  and  other  lands,  and 
at  the  point  where  the  division  gates  were 
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located  the  elevation   was  about   five  feet 
',  above  the  grade  of  the  canal  before  recon- 

]  ttruction,  and  hj  the  construction  of  those 

gates  at  the  point  the  appellant  delivering 
the  water  to  the  appellee  secured  a  fall  of 
Ave  feet  in  the  water  thus  delivered. 
Other  findings  were  as  follows: 
"After  appellant  had  delivered  the  water 
in  the  manner  aforesaid  for  some  years,  the 
appellee  built  a  dam  in  its  canal  a  short  dis- 
tance below  the  division  gates,  that  raised 
the  water  and  caused  it  to  flow  through  a 
lateral  ditch,  which  enabled  the  appellee  to 
irrigate  some  lands  on  which  it  had  not  been 
able  to  place  water  through  its  canal  from 
its  former  elevation.  The  effect  of  this 
raise  in  the  water  was  to  reduce  the  fall  at 
the  division  gates. 

"After  appellee  had  built  its  dam  and 
backed  up  tne  water,  as  aforesaid,  appellant 
had  constructed  a  water  wheel  and  a  mill  for 
grinding  grain  to  be  driven  thereby,  and  had 
erected  them  at  the  division  gates,  so  that 
the  wheel  was  turned  by  the  water  as  it  fell 
from  the  division  gate  into  the  Mesa  canal, 
a  distance  of  about  5  feet.  Afterwards  ap- 
pellant increased  the  height  of  the  dam  that 
it  had  formerly  built  to  such  an  extent  that 
it  raised  the  surface  of  the  water  and  backed 
the  same  up  against  the  division  gate  in 
such  manner  as  to  destroy  S^i  feet  of  the  5 
feet  fall  and  totally  destroyed  the  water 
power. 

"The  water  raised  by  the  dam  and  the  wa- 
ter affording  the  water  power  thus  destroyed 
is  the  7,000  inches  of  water  which  appellant 
is  obligated  by  the  terms  of  the  agreement 
(308]aforementioned  *to  first  deliver  to  the  appel- 
lee before  said  appellant  is  entitled  to  re- 
ceive or  use  any  water  through  said  canal. 

"A  further  result  of  the  erection  of  the 
water  in  appellee's  canal  below  the  division 
gates  was  to  very  slightly,  if  at  all,  impede 
the  flow  of  water  in  appellant's  canal  above 
the  division  gates  and  thereby  detract  very 
slightly  from  the  carrying  capacity  of  appel- 
lant's canal. 

"The  cost  of  the  reconstruction  of  the  ca- 
nal from  Ayere'  head  gate  to  the  division 
gates  exceeded  $10,000,  and  the  water  power 
created  at  the  fall  was  equal  to  about  40 
horse  power." 

Mr.  John  D.  Pope  submitted  the  cause 
for  appellant. 

Messrs.  O.  M.  Frasler,  B.  O.  Ck»I»iid, 
and  "W.  W.  Wrlcht,  Jv^  submitted  the 
cause  for  appellee. 

(802]  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

VVhile  the  title  to  any  portion  of  the  Mesa 
canal  may  not  have  been  changed  by  this 
contract,  yet  for  convenience  we  shall  speak 
of  that  portion  thereof  under  the  control  of 
the  appellant  as  its  canal,  and  of  the  Iwlance 
as  the  appellee's  canal. 

In  view  of  the  finding  of  the  supreme 
court  we  need  not  stop  to  consider  any  ques- 
tion in  respect  to  the  influence  o*  the  dam 
placed  by  appellee  upon  the  flow  of  water  in 
appellant's  canal,  and  this  notwithstanding 
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the  fact  that  in  the  trial  of  the  case  much  of 
the  testimony,  pro  and  con,  was  in  reference 
to  that  matter.  We  are  concluded  as  to  the 
question  of  fact  by  the  finding,  and  it  is  fa- 
miliar law  that  injunction  will  not  issue  to 
enforce  a  right  that  is  doubtful,  or  to  re- 
strain an  act  the  injurious  consequences  of 
which  are  merely  trifling.  Parker  v.  TF«n- 
nipiseogee  Lake  Cotton  d  Woollen  Co.  2 
Black,  545,  652,  17  L.  ed.  333.  337. 

We  pass,  therefore,  to  the  only  substantial 
question,  which  is  whether  the  dam  built  by 
appellee,  having  the  effect  as  it  did  of  rais- 
ing the  flow  of  water  in  its  canal  so  as  to  de- 
stroy the  water  power  obtained  by  appellant 
through  the  construction  of  *it8  canal,  was[303] 
an  infringemnt  of  the  rights  secured  to  ap- 
pelant by  the  contract  of  January  10,  191. 
The  appellant  seems  to  be  of  the  opinion 
that  by  that  contract  it  had  a  right  to  raise 
its  canal  to  such  an  elevation  as  it  saw  fit, 
while  the  appellee  had  no  such  liberty.  We 
search  the  contract  in  vain  for  any  express 
stipulation  to  that  effect.  If  the  appellant 
had  a  right  to  raise  the  grade  of  its  canal  5 
feet,  we  see  nothing  to  forbid  the  appellee  to 
raise  its  grade  to  the  same  height.  There 
is  no  reference  in  the  contract  to  water  pow- 
er. Obviously  the  only  matter  then  contem- 
plated was  a  supply  of  water  for  irrigation 
purposes.  The  appellee  is  styled  "an  irri- 
gating corporation,  and  as  sueh  .  .  . 
operating  the  Mesa  canal."  The  expressed 
purpose  of  appellant  was  "obtaining  water 
thereby  through  said  canal."  The  water 
power  was  evidently  an  afterthought,  sug- 
gested by  the  condition  of  things  when  the 
appellant  had  finished  the  reconstruction  of 
itis  canal.  The  appellant  must  point  to 
some  stipulation  in  the  contract  which  the 
action  of  the  appellee  has  broken,  for  the  en- 
tire Vight  given  by  it  to  the  appellant  is  de- 
clared to  be  "without  in  any  way  interfering 
with  the  rights,  titles,  interests,  or  privi- 
leges of  said  party  of  the  first  part  in  and 
to  said  canal  and  the  water  flowing  through 
said  canal,  except  as  hereinafter  provided." 

No  right  passed  to  the  appellant  except 
that  which  was  expressly  named.  All  other 
rights,  titles,  interests,  or  privileges  were  re- 
tained by  the  appellee.  The  appellant  was 
to  deliver  the  7,000  inches  of  water  out  of 
the  enlarged  feanal,  and  the  appellee  was  to 
receive  and  pay  therefor.  "The  appellant 
was  to  increase  the  carrying  capacity  of  the 
canal  not  less  than  10,000  nor  more  than 
40,000  inches,  and  this  surplus  water  it  had 
a  right  to  use.  But  the  appellee  reserved 
the  right  if  it  saw  fit  at  any  time  to  still 
further  enlarge  the  carrying  capacity  of  the 
canal,  and  the  only  limitation  in  respect  to 
such  enlargement  was  that  it  should  not  "in- 
terfere wifli  or  lessen  the  rights"  granted  to 
the  appellant.  What  were  those  rights  T 
Obviously  the  right  to  take  and  use  the  sur- 
plus over  7,000  inches  of  water  flowing 
through  the  canal,  as  enlarged  by  appellant. 

It  may  be  that  neither  party  to  this  con- 
tract could  change  the  grade  of  its  canal  so 
as  to  compel   the  other  to  make  a  like  *change[304] 
of  grade.     Thus,  when  the  appellant,  in  the 
first  instance,  enlarged  and  reconstructed  its 
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eanal,  it  raised  the  grade  6  feet.  If  it  had 
■een  fit  to  lower  the  grade  6  feet,  instead  of 
raising  it,  doubtless,  in  order  to  fulfil  its 
contract  of  delivery,  it  would  have  had  to 
provide  some  pumping  arrangements,  and 
could  not  have  demanded  that  the  appellee 
lower  its  grade  6  feet  in  order  to  receive  the 
water.  And  so  it  ma^  be  that  the  appellee 
could  not  now  raise  its  grade  10  feet  and 
then  demand  that  the  appellant  either  raise 
its  grade  6  feet  more  or  put  in  pumping 
works  to  insure  the  delivery  of  the  water. 
But  as  to  any  action  which  does  not  inter- 
fere with  the  delivery  of  water  by  the  appel- 
lant to  the  appellee,  there  is  nothing  in  the 
contract  to  restrain  at  least  the  appellee 
from  doing  as  it  pleases  with  its  canal. 

It  does  not  appear  that  the  appellee  was 
acting  malicJouBly  and  for  the  mere  sake  of 
injuring  the  appellant.  On  the  contrary,  its 
purpose  as  disclosed  was  to  irrigate  lands 
which  it  had  not  theretofore  been  able  to  ir- 
rigate from  its  former  elevation,  and  we 
know  of  no  reason  why  it  had  not  a  right  to 
do  so.  It  made  no  stipulation  as  to  the 
lands  which  it  should  irrigate.  It  had  the 
same  right  which  it  had  before  the  contract 
of  enlarging  or  reducing  the  number  of  acres 
reached  by  the  flow  of  its  water.  It  does 
not  appear  that  the  lands  which  it  was  sedc- 
ing  to  irrigate  by  raising  the  elevation  in 
the  upper  part  of  its  canal  could  have  been 
reachea  in  any  other  way,  and  it  was  not 
bound  to  desist  from  any  enlargement  of  its 
own  business  for  the  mere  benefit  of  the  ap- 
pellant or  to  enable  the  latter  to  enjoy  some- 
thing which  was  not  conveyed  to  it  by  the 
terms  of  the  contract. 

We  need  not  stop  to  inquire  what  are  the 
rights  of  separate  appropriators  of  water  in 
the  absence  of  a  contract.  We  are  dea]ing 
with  those  which  grow  out  of  this  contract, 
bearing  in  mind  that  all  rights  are  reserved 
to  the  appellee  which  Sre  not  in  terms  grant- 
ed to  the  appellant.  If  7,000  inches  of  wa- 
ter was  more  than  sufiieient  to  supply  the 
territory  which  it  was  then  irrigating,  there 
is  nothing  which  forbade  the  appellee  to  en- 
large that  area,  and  in  order  to  enable  it  to 
reach  that  larger  area  it  might  make  any 
[305]change  in  the  construction  of  'its  canal — at 
least  any  change  which  did  not  interfere 
with  the  free  delivery  of  the  water  by  the 
appellant. 

We  see  no  error  in  the  decision  of  the  Su- 
preme Court  of  Arizona,  and  ita  judgment  is 
affirmed. 

UNITED  8TATKS,  Petitioner, 

V. 

JOSEPH  S.  HARRIS,  Edward  M.  Paxson, 
and  John  Lowber  Welsh,  Receivers  of  the 
Philadelphia  &  Reading  Railroad  Com- 
pany. 

(Bee  S.  C.  Reporter's  ed.  805-310.) 

Jteotfivera — Udbility  under  statutes  regulat- 
ing carriers  of  live  stock. 
Non. — At  to  statutory  duties  of  oarriera  of 
live  stock  toith  reference  to  care  of  atoolt  durinn 
tnuuportation — see  Chesapeake  ft  O.  R.  Co.  r. 
Amertcan  Bxeb.  Bank  (Va.)  44  L.  R.  A.  449, 
and  not* 
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Railroad  receivers  are  not  liable  to  an  oetkM 
for  penalties  nnder  U.  S.  Rev.  Stat.  i|  4886- 
4389,  (or  fallare  to  comply  with  the  rcKiila- 
tlons  as  to  transportation  of  live  stock  bj 
"on;  company,  owner,  or  custodian  of  sneta 
animals,"  since  receivers  are  plainly  not  wltb- 
In  the  letter  of  the  statnte  and  not  nniisasi 
lly  within  Its  purpose  or  spirit,  and  there- 
fore, as  the  statute  Is  i)enal.  It  cannot  be  eoa- 
strued  to  extend  to  them. 

[No.  160.] 

Argued  Uareh  S,  8,  1900.    Decided  April  9, 
1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  Ute 
Third  Circuit  to  review  a  decision  affirming 
a  judgment  in  favor  of  defendants  in  an  ac- 
tion against  railroad  receivers  for  penalties. 
AffirtMd. 

See  same  case  below,  67  U.  S.  App.  269,  85 
Fed.  Rep.  633,  20  C.  C.  A.  327. 

Statement  1^  Mr.  Justice  Shlxaai 

*This  was  a  suit  brought  in  Novenrf)eT,[30S3 
1895,  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania, by  the  United  States  against  Joseph 
S.  Harris,  Edward  M.  Paxson,  and  Joan 
Lowber  Welsh,  receivers  of  the  Philadelphia 
&  Reading  Railroad  Company,  to  recover  a 
penalty  in  the  sum  of  $500  for  an  alleged 
violation  of  Jg  4386,  4387,  4388,  and  4380 
of  the  Revised  Statutes  of  Uie  United  Statea. 

There  was  a  verdict  in  favor  of  the  United 
States,  but  afterwards,  on  a  question  re- 
served at  the  trial,  judgment  was  entered  in 
favor  of  the  defendants  non  obstante  vere- 
dicto. 78  Fed.  Rep.  290.  Thereupon  a  writ 
of  error  was  sued  out  from  the  circuit  court 
of  appeals  for  the  third  circuit,  and  on 
March  14,  1898,  the  judgment  of  the  dis- 
trict court  was  affirmed.  67  U.  S.  App.  269, 
85  Fed.  Rep.  533,  29  C.  C.  A.  327.  The 
cause  was  then  brought  to  this  court  on  a 
writ  of  certiorari. 

Solicitor  General  John  K.  Bieluwda  ar- 
gued the  cause  and  filed  a  brief  for  petition- 
er. 

iir.  John  O.  Xismb  argued  the  cause  and 
filed  a  brief  for  respondents. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  8Ura«  delivered  the  <^inion[SOS] 
of  the  court: 

This  was  an  action  to  reco^ser  penalties 
for  an  alleged  violation  of  the  lavra  of  the 
United  States  relating  to  the  transportation 
of  live  stock;  and  the  question  involved  is 
whether  the  defendants,  who  were  in  charg* 
and  control  of  the  Philadelphia  ft  Reading 
Railroad  sis  receivers,  appointed  by  the  «r- 
cuit  court  of  the  United  States,  were  liable 
in  such  an  action. 

The  act  under  which  this  suit  was  brought 
was  passed  March  3,  1873,  and  was  entitled 
"An  Act  to  Prevent  Cruelty  to  Animals 
while  in  Transit  by  Railroad  or  Other  Means 
of  TransporUtion  within  the  United  SUtes." 
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It  appears  ia  the  Revised  Statutes  as  S{ 
4386,  4387.  4388.  and  4389.  aa  follows: 

"Se&  4386.  No  railroad  company  within 
the  United  States  whose  road  forms  any  part 
of  a  line  of  road  over  which  cattle,  sheep, 
__swine>  or  other  animals  are  conveyed  from 
'one  state  to  another,  or  the  owners  or  mas- 
ters of  steam,  sailing,  or  other  vessels  carry- 
ing or  transporting  cattle,  sheep,  swine,  or 
other  animals  from  one  state  to  another, 
shall  confine  the  same  in  cars,  boats,  or  ves- 
sels of  any  description  for  a  longer  period 
than  twenty-eight  consecutive  hours,  with- 
out unloading  the  same  for  rest,  water,  and 
feeding  for  a  period  of  at  least  five  consecu- 
tive hours,  unless  prevented  from  so  unload- 
ing by  storm  or  other  accidental  causes.  In 
estimating  such  confinement  the  time  dur< 
ing  which  the  animals  have  been  confined 
without  such  rest  on  connecting  roads  from 
which  they  are  received  shall  be  included, 
it  being  the  intent  of  this  section  to  prohibit 
their  continuous  confinement  beyond  the 
period  of  twenty-eight  hours,  except  upon 
contingencies  hereinbefore  stated. 

"Sec.  4387.  Animals  so  unloaded  shall  be 
properly  fed  and  watered  during  such  rest 
by  the  owner  or  person  having  the  custody 
thereof,  or  in  case  of  his  default  in  so  do- 
ing, then  by  th8  railroad  company  or  own- 
ers or  masters  of  boats  or  vessels  transport- 
ing the  same  at  the  expense  of  the  owner  or 
person  in  custody  thereof;  and  such  com- 
oany,  owners,  or  masters  shall  in  such  case 
have  a  lien  upon  such  animals  for  food,  care, 
[S07]and  'custody  furnished,  and  shall  not  be  lia- 
ble for  any  detention  of  such  animals. 

"Sec.  4388.  Any  company,  owner,  or  cus- 
todian of  such  animals  who  knowingly  and 
willingly  fails  to  comply  with  the  provisions 
of  the  two  preceding  sections,  shall,  for 
every  such  failure,  be  liable  for  and  forfeit 
and  pay  a  penalty  of  not  less  than  $100  nor 
more  than  $500.  But  when  animals  are 
carried  in  cars,  boats,  or  other  vessels  in 
which  they  can  and  do  have  proper  food,  wa- 
ter, space,  and  opportunity  to  rest,  the  pro- 
visions in  regard  to  their  being  unloaded 
shall  not  apply. 

"Sec.  4380.  The  penalty  created  by  the  pre- 
ceding sections  shall  be  recovered  by  civil 
action  in  the  name  of  the  United  States,  in 
the  circuit  or  district  court  of  the  United 
States,  holden  within  the  district  where  the 
violation  may  have  been  committed,  or  the 
person  or  corporation  resides  or  carries  on 
its  business;  and  it  shall  be  the  duty  of  all 
United  States  marshals,  their  deputies  and 
subordinates,  to  prosecute  all  violations 
which  come  to  their  notice  or  knowledge." 

The  contention  on  behalf  of  the  govern- 
ment is  that,  by  the  words  "any  company," 
used  in  {  4388,  Congress  intended  to  em- 
brace all  common  carriers,  whether  by  rail 
or  water,  upon  whom  the  duty  was  imposed 
by  f  43S0  of  unloading  and  feeding  the  ani- 
'  mals;  that  the  word  "company"  is  used  in 
a  popular  sense  as  signifying  the  person  or 
persons,  the  association  or  corporation. 
carrying  on  the  business  of  a  common  carriei 
by  rail  or  water ;  that,  as  shown  by  its  title, 
<.he  act  in  question  was  a  humane  one,  de- 
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signed  to  prevent  cruelty  to  animals  while 
in  course  of  interstate  transit;  that  the  reg- 
ulations were  to  be  complied  with  whenever 
animals  were  transported  by  rail  or  boat 
from  one  state  or  another;  and  that  who- 
ever had  charge  of  the  railroad  or  the  boat 
had  to  see  that  these  wholesome  and  humane 
regulations  were  obeyed,  or  had  to  pay  the 
penalty  for  violating  them. 

To  strengthen  the  argument  that  Con- 
gress intended  to  include  even  receivers  when 
managing  a  railroad  under  an  appointment 
by  a  court,  the  government's  counsel  calls 
attention  *to  the  provisions  of  the  2d  and[308) 
3d  sections  of  the  act  of  Auzust  13.  18A8 
(25  SUt.  at  L.  430,  chap.  866),  reading  as 
follows: 

"Sec.  2.  That  whenever  in  any  cause  pend- 
ing in  any  court  of  the  United  States  there 
shall  be  a  receiver  or  manager  in  posses- 
sion of  any  property  such  receiver  or  man- 
ager shall  manage  and  operate  such  prop- 
erty according  to  the  requirements  of  the 
valid  laws  of  the  state  in  which  such  prop- 
erty shall  be  situated,  in  the  same  manner 
that  the  owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof.  Any 
receiver  or  manager  who  shall  wilfully  vio- 
late the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,  be  punished  by  a  fine 
not  exceeding  three  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of' 
the  court. 

"Sec.  3.  That  every  receiver  or  manager  of 
any  property  appointed  by  any  court  of  the 
United  States  may  he  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed; 
but  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which 
such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends 
of  justice." 

It  is  claimed  that  the  effect  of  such  leg- 
islation is  to  place  receivers  upon  the  same 
plane  with  railway  companies  as  respects 
their  liability  to  be  sued  for  acts  done  while 
operating  a  railroad. 

Upon  the  whole,  the  proposition  of  the 
government's  counsel  is  that  the  words  "any 
company,  owner,  or  custodian  of  such  ani- 
mals," used  in  §  4388,  are  intended  to  cover 
all  those  who  can  possibly  violate  the  pre- 
ceding two  sections;  that  the  words  "every 
company"  must,  therefore,  be  held  to  in- 
clude a  railroad  company,  whether  a  per- 
son, a  partnership  or  a  corporation,  and 
whether  acting  individually,  or  through  offi- 
cers or  receivers. 

It  may  be  conceded  that  it  was  the  inten- 
tion of  Congress  to  subject  receivers  of  rail- 
road companies,  appointed  such  by  courts  of 
the  United  States,  to  the  valid  laws  and  reg- 
ulations of  the  states  and  of  the  United 
States,  whose  object  it  to  promote  the  safety, 
comfort,  and  convenience  of  the  traveling 
public.  But  *  we  are  not  now  concerned  with  [30V) 
the  general  intention  of  Congress,  but  with 
its  special  intention,  manifested  in  the  en- 
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actmentg  under  which  this  suit  was  brought. 
Was  it  the  purpose  of  Congress  when  pre- 
scribing a  penalty  for  any  company,  owner, 
or  custodian  of  animals  who  knowingly  and 
willingly  fails  to  comply  with  the  direc- 
tions of  the  statute,  to  include  receivers? 
Can  we  fairly  bring  receivers  within  the 
penal  clause  by  reasoning  from  a  supposed 
or  an  apparent  motive  in  Congress  in  pass- 
ing the  act? 

It  was  the  view  of  the  courts  below  that 
receivers  were  plainly  not  within  the  letter 
of  the  statute,  and  not  necessarily  within 
its  purpose  or  spirit:  and  an  attentive  ex- 
amination has  brought  us  to  the  same  con- 
clusion. 

It  must  be  admitted  that,  in  order  to  hold 
the  receivers,  they  must  be  regarded  as  in- 
cluded in  the  word  "company."  Only  by  a 
strained  and  artificial  construction,  based 
chiefly  upon  a  consideration  of  the  mischief 
which  the  legislature  sought  to  remedy,  can 
receivers  be  brought  within  the  terms  of  the 
law.  But  can  such  a  kind  of  construction 
be  resorted  to  in  enforcing  a  penal  statute? 
Giving  all  proper  force  to  the  contention  of 
the  counsel  of  the  government,  that  there 
has  been  some  relaxation  on  the  part  of  the 
courts  in  applying  the  rule  of  strict  con- 
struction to  such  statutes,  it  still  remains 
that  the  intention  of  a  penal  statute  must  be 
found  in  the  language  actually  used,  inter- 
nrpted  according  to  its  fair  and  obvious 
Tpp-ning.  It  is  not  permitted  to  courts,  in 
th-s  class  of  cases,  to  attribute  inadvertoice 
or  oversight  to  the  legislature  when  enumer- 
ating the  classes  of  persons  who  are  subject- 
<>d  to  a  penal  enactment,  nor  to  depart  from 
the  settled  meaning  of  words  or  phrases  in 
order  to  bring  persons  not  named  or  dis- 
tinctly described  within  the  supposed  pur- 
pose of  the  statute. 

It  may  well  be  that  Congress,  in  omitting 
to  expressly  include  receivers  in  these  sec- 
tions, intended  to  leave  them  subject  to  the 
control  and  direction  of  the  courts,  whose 
officers  they  are.  It  does  not,  therefore,  fol- 
low that  the  statute  in  question  would  be 
without  operation  where  railroads  are  in 
the  hands  of  receivers.  The  owners  and  cus- 
todians of  the  stock  would  still  remain  sub- 
ject to  the  punishment  prescribed. 
(310]  *We  cannot  better  close  tnis  discussion 
than  by  quoting  the  language  of  Chief  Jus- 
tice Marshall,  in  the  case  of  United  States 
T.  Wiltherger,  5  Wheat.  76,  5  L.  ed.  37: 

"The  rule  that  penal  laws  are  to  be  con- 
strued strictly  is  perhaps  not  much  less  old 
than  construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  in- 
dividuals, and  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the 
legislative,  and  not  in  the  judicial,  depart- 
ment. It  is  the  legislature,  not  the  court, 
which  is  to  define  a  crime  and  ordain  its 
punishment.  It  is  said  that,  notwithstand- 
ing this  rule,  the  intention  of  the  lawmaker 
must  govern  in  the  construction  of  penal  aa 
well  as  other  statutes.  .  .  .  But  this 
is  not  a  new  independent  rule  which  subverts 
the  old.  It  is  a  modification  of  the  ancient 
maxim,  and  amounts  to  this,  that  thoiurh 
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penal  laws  are  to  be  construed  strictly,  thojr 
are  not  to  be  construed  so  strictly  aa  to 
defeat  the  obvious  intention  of  the  legisla- 
ture. The  maxim  is  not  to  be  so  applied 
as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  which  those  words,  in 
their  ordinary  acceptation,  or  in  that  sense 
in  which  the  legislature  has  obviously  used 
them,  would  comprehend.  The  intention  of 
the  legislature  is  to  be  collected  from  the 
words  they  employ.  Where  there  is  no  am- 
biguity in  the  words  there  is  no  room  for 
construction.  The  case  must  be  a  strong 
one  indeed  which  would  justify  a  court  in 
departing  from  the  plain  meaning  of  words, — 
especially  in  a  penal  act,  in  search  of  an  in- 
tention which  the  words  themselves  did  not 
suggest.  To  determine  that  a  case  is  with- 
in the  intention  of  a  statute  its  language 
must  authorize  us  to  say  so.  It  would  be 
dangerous,  indeed,  to  carry  the  principle 
that  a  case  which  is  within  the  reason  or 
mischief  of  a  statute  is  within  its  provi- 
sions, so  far  as  to  punish  a  crime  not  enu- 
merated in  the  statute  because  it  is  of  equal 
atrocity,  or  of  a  kindred  character  with 
those  which  are  enumerated.  If  this  princi- 
ple has  ever  been  recognized  in  expounding 
criminal  law,  it  haa  Wn  in  cases  of  con- 
siderable irritation,  which  ft  would  be  un- 
safe to  consider  as  precedents  forming  a  gen- 
eral rule  for  other  cases."  See  Tikewisa 
SarlU  T.  United  States,  152  U.  S.  570,  38 
L.  ed.  656,  14  Sup.  Ct.  Rep.  720. 

The  yjdgment  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


•CREDITS     COMMUTATION     COMPANYi«ll) 
and  Combination  Bridge  Company,  A.ppts^ 

V. 

UNITED  STATES  et  al.    (No.  238.) 


CREDITS  COMMUTATION  COMPANY  •< 
al.,  Appts., 

V. 

F.  GORDON  DEXTER  and  Oliver  Ames.  2d. 
Trustees,  et  al.   (No.  234.) 


CREDITS     COMMUTATION     COMPANY 
et  al. 

V. 

OLIVER  AMES,  2d,  and  Samuel  Carr.  Bs- 
ecutors,  et  al.     (No.  235.) 

(See  S.  C.  Beporter's  ed.  811-817.) 

Appeal — from    denial    of    intervention — ai- 
judication  against  intervener's  clam. 

A  statement  In  an  order  denjlng  leave  to  la- 


NoTK. — At  to  what  i»  "final  decree"  or  fuig- 
ment  of  ttate  or  other  court  from  tohich  aitpetU 
Ue» — see  note  to  Glbt>oiu  v.  Ogden,  B  L.  ed.  O. 
8.  302. 

.Kt  to  v>hat  decrees  are  final — see  note  to 
Brush  Electric  Co.  v.  Electric  Improv.  Cb.  I 
C.  C.  A.  870. 

As  to  orders,  judgments,  and  decrees  rwU» 
able  in  the  circuit  court  of  appeals — see  note  to 
Salmoo  V.  Hills,  IS'C.  C.  A.  374. 
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teireae,  that  leave  is  denied,  "not  aa  matter 
o(  discretion,  but  becaase  said  petitions  do 
not  state  facts  sufficient  to  show  that  the  pe- 
titioners, or  either  ot  them,  have  a  legal  right 
to  Intervene,"  does  not  amoant  to  an  adjudi- 
cation against  the  rights  asserted  In  the  pe- 
titions as  If  upon  demurrer  thereto,  but  the 
denial  Is  only  an  exercise  of  usual  discretion 
In  passing  upon  the  right  ot  Intervention, 
which  Is  not  a  final  decision  tor  the  purpose 
ot  appeal 


[Nos.  233.  234,  &  236.] 

Bvbmitted    FOtrwtry    26,    1900.    Deoided 
Apra  9,  1900. 

APPEALS  from  orders  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denying  petitions  for  leave 
to  intervene.     Affirmed. 

See  same  case  below,  62  U.  S.  App.  728, 
91  Fed.  Rep.  670,  34  C.  C.  A.  12. 

Statement  by  Mr.  Justice  SUras: 
(Slk  .1  *0n  October  9,  1893,  Oliver  Ames,  2d,  and 
Samuel  Carr,  executors  of  Frederick  L. 
Ames,  deceased,  and  Peter  B.  Wyckoff  and 
Edwin  F.  Atkins,  filed  in  the  circuit  court 
of  the  United  States  for  the  eighth  circuit  a 
bill  of  complaint  against  the  Union  Pacific 
Railway  Company  and  a  number  of  other 
companies  in  whidi  theUnionPacificRailway 
Company  had  interests,  praying  for  the  ap- 
pointmcntof  receivers,  the  enforcement  of  cer- 
tain alleged  liens,  and  the  administration  of 
the  properties  of  the  Union  Pacific  Railway 
Company.  On  October  13, 1893,  S.  H.  H.  Clarl^ 
Oliver  W.  ^Mink,  Ellery  Anderson  were  ap- 
pointed receivers,  and  on  November  13,  1893, 
upon  petition  of  the  Attorney  General  of  the 
tfnited  States,  John  VV.  Doane  and  Frederick 
R.  Coudert  were  appointed  additional  receiv- 
ers. 

On  -Tanuary  21,  1895,  a  bill  of  complaint 
was  filed  in  the  said  circuit  court  by  F.  Gor- 
don Dexter  and  Oliver  Ames,  2d,  as  trustees 
of  the  first  mortgage  of  the  Union  Pacific 
Railway  Company,  to  foreclose  that  mort- 
gage. 

At  the  May  term,  1897,  the  United  States 
filed,  in  a  circuit  court  of  the  United  States 
for  the  eighth  judicial  circuit,  a  bill  of  com- 
plaint against  the  Union  Pacific  Railway  Com- 
pany, and  against  S.  H.  H.  Clark,  Oliver  W. 
Mink,  Ellery  Anderson,  John  W.  Doane,  and 
Frederick  R.  Coudert,  who  had  theretofore, 
on  October  13,  1893,  in  the  suit  brought  in 
said  court  by  Oliver  Ames,  Samuel  Carr,  and 
[SlSJothers  against  the  said  Union  Pacific  'Rail- 
way Company,  been  appointed  receivers 
therefor,  uid  against  F.  Gordon  Dexter  and 
Oliver  Ames,  as  trustees,  the  Union  Trust 
Company  of  New  York,  as  trustee,  J.  Pier- 
pont  Morgan  and  Edwin  F.  Atkins,  trustees, 
the  Central  Trust  Company  of  New  York,  as 
tnutee.  The  object  of  this  bill  was  to  secure 
a  decree  of  foreclosure  of  the  subsidy  lien  of 
the  United  States  upon  the  property  of  the 
Union  Pacific  Railway  Company  between 
Council  Bluffs,  Iowa,  and  a  point  5  miles 
west  of  Ogden,  Utah. 

On  April  28,  1897,  the  Credits  Commuta- 
tion Company,  a  corporation  of  the  state  of  I 
(owa  filed  a  petition  in  each  of  said  three 
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cases,  praying  for  leave  to  intervene  thfereia 
as  a  party,  and  to  be  heard  to  assert  certain 
alleged  rights  and  interests.  On  May  22, 
1807,  the  Combination  Bridge  Company,  a 
corporation  of  the  state  of  Iowa,  also  filed 
petitions  in  said  cases  for  leave  to  intervene 
therein  for  the  same  reasons  set  forth  at 
len^  in  the  petitions  of  the  Credits  Commu- 
tation Company.  On  May  24,  1897,  after 
hearing  the  counsel  of  the  respective  parties, 
an  order  was  entered  by  the  circuit  court  de- 
nying the  prayers  for  leave  to  intervene,  and 
on  the  same  day  an  appeal  was  allowed  to  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit. On  December  7,  1898,  motions  by  the 
appellees  to  dismiss  said  appeals  were  sus- 
tained, and  said  appeals  were  accordingly 
dismissed;  and  thereupon  the  appellants  in 
open  court  prayed  an  appeal  to  this  court, 
which  was  allowed.  Credita  Commutatum 
Co.  V.  Ames.  62  U.  S.  App.  728,  91  Fed.  Rep. 
570,  34  C.  C.  A.  12.  Motion  to  dismiss  or 
aflirm  was  submitted. 

Jfe««r«.  Henry  J,  Taylor  and  Jolm  O. 
Ooomba  submitted  the  cause  for  appellants 
inNos.  233,  234,  235: 

Even  if  the  decree  or  order  appealed  from 
was  within  the  discretion  of  the  circuit 
court,  and  an  exercise  thereof,  nevertheless 
the  same  would  remain  reviewable  on  appeal. 

Farmers'  Loan  d  T.  Co.,  Petitioner,  129  U. 
S.  206,  32  L.  ed.  656,  9  Sup.  Ct  Rep.  265. 

The  decree  of  the  circuit  court  appealed 
from  shows  upon  its  face  that  the  circuit 
court  refused  to  exercise  discretion,  and  did 
adjudicate  upon  the  merits  and  law,  ques- 
tions, and  the  decision  therefore  properly 
presents  questions  reviewable  on  appeal. 

Pittafield  Nat.  Bank  v.  Bayne,  140  N.  Y. 
321,  36  N.  E.  630;  The  yew  England,  3 
Sumn.  495,  Fed.  Cas.  No.  10,161;  United 
States  V.  TKomas,  161  U.  8.  577,  38  L.  ed. 
276,  14  Sup.  Ct.  Rep.  426 ;  Mattox  v.  United 
States,  146  U.  8.  140,  36  L.  ed.  917,  13  Sup. 
Ct.  Rep.  50;  Bates  v.  Victoria  Copper  Uin. 
Co.  IflO  U.  8.  303,  40  L.  ed.  436,  16  Sup.  Ct 
Rep.  282. 

The  order  of  dismissal  on  its  face  express- 
ly negatives  the  exercise  of  discretion,  and 
shows  that  it  is  preceded  by  a  determination 
and  denial  of  the  appellants'  rights,  and  pro- 
ceeds solely  from  such  determination  and  de- 
nial. The  order  is  therefore  a  final  deter- 
mination of  the  appellants'  rights  and  is  ap- 
pealable. 

People  ex  rel.  Smith  v.  Fire  d  Bldg.  Dept. 
Comrs.  103  N.  Y.  870,  8  N.  E.  730,  and  cases 
cited. 

The  very  purpose  of  this  sequestration  was 
avowedly  a  final  disposition  of  all  rights, 
title,  and  assets,  as  completely  as  though  the 
same  constituted  a  mere  fund  in  court. 

Central  Trust  Co.  v.  Orant  Locomotive 
Works.  135  U.  S.  207.  34  L.  ed.  97,  10  Sup. 
Ct.  Rep.  736. 

To  constitute  a  final  judgment  it  is  not 
essential  that  it  should  be  a  bar  to  another 
suit. 

Colorado  Eastern  R.  Co.  v. 'Union  P.  R. 
Co.  94  Fed.  Rep.  312.  36  C.  C.  A.  263. 

Attorney  Oeneral  CMsss,  Solicitor  Oen- 
eral  RIeliards,  and  Mr.  John  O.  Oowln 
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eubmitted  the  cause  for  appellee  the  United 
States  in  Noe.  233,  234: 

The  dedsimi  in  order  to  be  reviewable  must 
be  final,  and  the  act  of  Congreas  of  March  3, 
1891,  eetablishing  the  circuit  court  of  ap- 
peals, haa  made  no  change  in  this  fundamen- 
tal requiTcment. 

UcLiah  ▼.  Roff,  141  U.  S.  661,  35  L.  ed. 
893,  12  Sup.  Ct  Rep.  118;  Chicago,  8t.  P.  U. 
<t  O.  R.  Co.  V.  Roberts,  141  U.  S.  690,  35  L. 
ed.  906,  12  Sup.  Ct.  E«>.  123;  Amerioan 
Oonatr.  Co.  v.  JacksonviUe,  T.  <C  K.  W.  R. 
Co.  148  U.  S.  372,  37  L.  ed.  486,  13  Sup.  Ct. 
Rep.  758 ;  Kincan  v.  Murphy,  170  U.  S.  205, 
42  L.  ed.  1009,  18  Sup.  Ct.  Rep.  592. 

The  orders  of  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska, 
denying  the  appellants  leave  to  intervene 
were  not  final  decisions  of  that  court. 
Hence  they  were  not  appealable  orders. 
This  is  perfectly  well  settled. 

United  States  v.  Oirault,  11  How.  22,  13 
L.  ed.  587;  Dainese  v.  KendaU,  119  U.  S.  53, 
30  L.  ed.  305,  7  Sup.  Ct  Rep.  65;  Em  parte 
Cutting,  94  U.  8.  14,  24  L.  ed.  49;  Toledo, 
St.  L.  d  K.  O.  R.  Co.  V.  Continental  Trust 
Co.  96  Fed.  Rq>.  497,  36  C.  C.  A.  156. 

Orders  granting  or  denying  leave  to  in- 
tervene in  pending  cases  are  discretionary 
and  hence  not  appealable.  Decisions  which 
rest  in  the  judicial  discretion  of  a  court  of 
original  jurisdiction  cannot  be  reviewed  in 
an  appellate  court. 

Cook  V.  Burnley,  11  Wall.  672,  20  L.  ed. 
84 ;  Ea  parte  Cutting,  94  U.  S.  14,  24  L.  ed. 
49;  Connor  v.  Peugh,  18  How.  394,  15  L.  ed. 
432 ;  Uamlin  v.  Continental  Trust  Co.  47  U. 
S.  App.  422.  78  Fed.  Rep.  664,  24  C.  C.  271, 
36  L.  R.  A.  826;  Rs  Streett,  8  U.  S.  App.  645, 
62  Fed.  Rep.  218,  10  C.  C.  A.  446;  Smith  v. 
OlasQOw  Invest.  Co.  42  U.  S.  App.  105,  74 
Fed.  Rep.  332,  20  C.  C.  A.  432 ;  United  States 
V.  Thomas,  151  U.  S.  577,  38  L.  ed.  276,  14 
Sup.  Ct.  Rep.  420. 

Recitals  by  a  court,  in  its  order,  of  opin- 
ions of  law  or  fact,  or  by  way  of  inducement, 
are  immaterial  and  give  to  such  orders  or  de- 
crees no  different  aspect  or  character  for 
the  purpose  of  review,  or  of  determining 
whether  they  are  reviewable.  Such  deter- 
mination is  to  be  governed  solely  by  the  es- 
sence of  what  is  done,  and  not  by  the  appel- 
lation given  to  it  in  the  order. 

Coming  v.  Troy  Iron  <£  Nail  Factory,  15 
How.  461,  14  L.  ed.  768;  Potter  v.  Beat,  5 
U.  S.  App.  40,  50  Fed.  Rep.  860,  2  C.  C.  A. 
60;  Caverly  v.  Deere,  24  U.  S.  App.  617,  66 
Fed.  Rep.  309,  13  C.  C.  A.  452;  RusseU  v. 
Kern,  34  U.  S.  App.  90,  69  Fed.  Rep.  94,  16 
C.  C.  A.  164;  Evans  v.  Suess  Ornamental 
Glass  Co.  53  U.  S.  App.  567,  83  Fed.  Rep. 
708,  28  C.  C.  A.  24. 

Messrs.  Winalow  8.  Pierec,  IXriUlam 
R.  Kelly,  and  O.  H.  Lambertaon  submit- 
tel  the  cause  for  other  appellees  in  Nos.  233, 
234.  Jf  essrs.  John  F.  D%llon  and  LcHorenoe 
Greer  were  with  them  on  the  brief. 

Messrs.  Window  8.  Plevo*,  John  F. 
DUlon,  WUUam  R.  KeUj,  and  O.  M. 
Iiambertaon  submitted  the  cause  for  appd- 
leea  in  No.  235.  Mr.  Laimrmoe  Oreer  waa 
with  them  on  the  brief. 
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Mr.  Justice  MUrm*  delivered  the  opiiiion[SlS] 
of  the  court: 

The  Credits  Commutation  Company  and 
the  Combination  'Bridge  Company,  eorpora-[SlS] 
tions  nf  the  state  of  Iowa,  filed  petitions  for 
leave  to  intervene  in  three  suits  against  the 
Union  Pacific  Railway  Company.  The  oh- 
jeot  of  those  suits  was  to  enforce  by  foreclo- 
sure the  payment  of  bonds  secured  by  mort- 
gage and  of  a  debt  due  to  the  United  States 
created  by  certain  subsidy  bonds,  and,  pend- 
ing such  proceedings,  the  appointment  of  re- 
ceivers to  prevent  the  disint^ration  of  prop- 
erties of  the  railway  company. 

The  Combination  Bridge  Company  is  the 
owner  of  a  bridge  across  the  Missouri  river 
at  Sioux  City.  The  CrediU  Commutation 
Compauy  is  the  owner  of  the  stock  of  the 
bridge  company,  and  also  of  interests  in  the 
capital  stock  of  certain  railroads  connected 
by  the  said  bridge.  The  petition  alleges  that 
the  Credits  Commutation  Company  was  or- 
ganized for  the  purpose  of  connecting  said 
bridge  and  railroads  with  the  Union  Pacific 
Railway. 

The  Union  Pacific  Railway  Company  is  a 
consolidated  company,  composed  of  the  Union 
Pacific  Railroad  Company  and  the  Kansas  Pa- 
cific Railway  Company,  and  Congress,  by  the 
act  of  July  1, 1862,  in  order  to  "secure  to  the 
government  the  use  of  the  same,"  conferred 
upon  said  companies  grants  of  large  and  val- 
uable tracts  of  the  public  lands,  and  further 
subsidized  said  companies  by  an  advance  to 
them  of  the  public  credit  in  the  form  of  bonds 
of  the  United  States.  The  15th  section  of 
the  said  act  of  July  1,  1862,  was  in  the  fol- 
lowing terms : 

"And  be  it  further  enacted,  That  any  other 
railroad  company  now  incorporated,  or  here- 
after to  be  incorporated,  shall  have  the  right 
to  connect  their  road  with  the  road  and 
branches  provided  for  by  tibis  act,  at  audi 
places  and  upon  such  just  and  equitaUe 
terms  as  the  President  of  the  United  States 
may  prescribe.  Wherever  the  word  'com- 
pany IS  used  in  this  act  it  shall  be  construed 
to  embrsuw  the  words  'their  associates,  suc- 
cessors, and  assigns,'  as  if  the  words  had 
been  properly  added  thereto." 

The  petition  alleges  that  the  Credits  Com- 
mutation Company  was  or^nized  in  the  lat- 
ter part  of  1894,  but  admits  that  said  com- 
pany has  abstained  from  making  any  appli- 
cation to  the  President  of  the  Uniti>d  Staten 
to  fix  the  place  at  which,  and  the  'just  ai^[314] 
equitable  terms  upon  which,  said  company 
should  build  a  railroad  to  connect  with  the 
road  of  the  Union  Pacific  Railway  Company, 
because  the  latter  company  had  been  embar- 
rassed and  all  its  property  was  in  the  hands 
of  receivers,  and  bills  to  foreclose  in  behalf 
of  the  holders  of  mortgage  bonds  and  to  en- 
force the  creditor  rights  of  the  United 
States  had  been  filed.  It  seems  to  be  the 
theory  of  the  petitioners  that,  under  the 
provisions  of  the  act  of  Congress,  they  have 
a  right  to  connect  their  railroads,  now  or  to 
be  constructed,  with  the  railroad  of  the 
Union  Pacific  Railway  CompanT,  and  that 
they  have,  therefore,  a  right  to  interrene  in 
the  foreclosure  proceedings,  in  order  to  pro- 
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tact  their  right  to  so  connect  and  to  protect 
the  right  of  the  public  in  sueh  railroad  con- 
neetiona. 

Aa  heretofore  stated,  the  circuit  court  de- 
nied the  petitions  for  leave  to  intervene,  and 
upon  appeal  to  the  circuit  pourt  of  appeals 
that  court  dismissed  the  appeals.  The  view 
of  the  circuit  court  of  appeals  was  that  the 
order  of  the  circuit  court  refusing  leave  to 
intervene  was  not  a  final  judgment  or  decree 
from  whi<^  an  appeal  could  be  taken,  and 
that,  at  any  rate,  the  action  of  the  lower 
court  in  refusing  leave  to  intervene  was  not 
reviewable  on  appeal,  inasmuch  as  it  rested 
in  the  sound  discretion  of  the  chancellor  to 
admit  or  reject  the  intervention.  62  U.  S. 
App.  728,  731,  91  Fed.  Rep.  670,  571,  34  C. 
C.  A.  12,  13. 

To  show  that  the  circuit  court,  in  denying 
the  petition  for  leave  to  intervene,  wtis  not 
exercising  the  usual  discretion  of  a  chancel- 
lor in  passing  upon  a  petition  of  an  outside 
party  n>r  leave  to  intervene,  but  adjudicated 
the  petitioners'  rights  asserted  in  the  peti- 
tions, as  if  upon  demurrer  thereto,  we  are 
pointed  to  the  languauge  used:  "Ordered, 
that  the  prayers  of  the  petitioners  for  leave 
to  intervene  herein  be  and  the  same  are  here- 
by denied,  not  as  matter  of  discretion,  but 
because  said  petitions  do  not  state  facts  suf- 
ficient to  show  that  the  petitioners,  or  either 
of  them,  have  a  legal  right  to  intervene." 

It  is  urged  that  the  circuit  court  declined 
to  treat  the  subject  as  of  one  of  discretitm, 
and  elected  to  determine  the  legal  rights  of 
the  petitioners,  so  as  to  preclude  them  from 
resorting  thereafter  to  some  other  tribunal, 
and  that,  therefore,  its  judgment  was  a  final 
one  and  properly  reviewable  on  appeal. 
(815]  *We  cannot  accept  this  view  of  the  mean- 
ing and  effect  of  the  order  in  question.  What 
was  sought  in  the  petitions  was  leave  to  in- 
tervene in  a  pending  and  undetermined 
cause,  and  that  right  alone  was  determined. 
The  very  terms  used  by  the  court,  that  the 
facts  stated  were  "not  sufficient  to  show  that 
the  petitioners,  or  either  of  them,  have  a 
legal  right  to  intervene,"  shows  that  what 
was  considered  was  the  right  to  intervene. 
That  right  refused,  the  petitioners  were  left 
free  to  assert  such  other  rights  as  they 
might  possess  in  any  other  tribunal.  That 
this  was  the  view  of  Judge  Sanborn  himself 
is  seen  in  the  following  language  of  his  opin- 
ion: 

"Whatever  the  petitioners'  right  or  inter- 
est may  be,  it  is  nothing  more  than  a  contin- 
gent, speculative,  future  possibility.  It  is 
oontingent,  because  it  is  conditioned  upon  the 
construction  of  a  railroad.  It  is  speculative, 
because  it  depends  for  its  existence  upon  the 
question  whether  or  not  capitalists  shall  see 
sufficient  profit  in  the  construction  of  such  a 
railroad  to  induce  them  to  put  in  the  neces- 
sary money  for  that  purpose.  It  is  future, 
because  it  has  not  yet  come  into  existence, 
and  it  is  possible,  because  it  may  come  into 
existence.  Ck>urts  of  equity  are  not  accus- 
tomed, perhaps  they  have  not  the  power,  to 
adjudicate  upon  possible  rights  which  are  not 
in  being  and  which  are  merely  susceptible  of 
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coming  into  being  at  aome  unlimited  time 
in  the  future." 

The  question  was  well  oonaidered  by  th« 
circuit  court  of  appeals,  and  we  quote  and 
adopt  its  statement,  as  follows: 

"When  such  action  is  taken,  that  is  to  say, 
when  leave  to  intervene  in  an  equity  case  is 
asked  and  refused,  the  rule,  so  far  as  we  are 
aware,  is  well  settled  that  the  order  thus 
madedenying  leave  to  intervene  is  notr^^rd- 
ed  as  a  final  determination  of  the  merite  of 
the  claim  on  which  the  intervention  is  based, 
but  leaves  the  petitioner  at  full  liberty  to  as- 
sert his  rights  in  any  other  appropriate 
form  of  proceeding.  Such  an  order  not  only 
lacks  the  finality  which  is  necessary  to  sup- 
port an  appeal,  but  it  is  usually  said  of  it 
that  it  cannot  be  reviewed,,  because  it  merely 
involves  an  exercise  of  the  discretionary 
powers  of  the  trial  court.  .  .  .  It  is 
doubtless  true  that  cases  may  arise  where 
the  denial  of  the  right  of  a  third  party  to  in- 
tervene therein  would  be  *a  practical  denial[31C] 
of  certain  relief  to  which  the  intervener  is  :." 
fairly  entitled,  and  which  he  can  only  ob-  / 
tain  by  an  intervention.  Cases  of  this  sort 
are  those  where  there  is  a  fund  in  court  un- 
dergoing administration  to  which  a  third 
party  asserU  some  right  which  will  be  lost 
m  the  event  that  he  is  not  allowed  to  inter- 
vene before  the  fund  is  dissipated.  In  such 
cases  an  order  denying  leave  to  intervene  is 
not  discretionary  with  the  chancellor,  and 
will  generally  furnish  the  basis  for  an  ap- 
peal, since  it  finally  disposes  of  the  interven- 
er's claim  by  denying  him  all  right  to  relief. 
The  cases  at  bar,  however,  are  not  of  that 
character.  The  petitioners  were  under  no 
obligation  to  intervene  in  the  litigation 
against  the  Union  Pacific  Railway  Company 
to  preserve  their  alleged  right  to  form  a 
junction  with  the  road  of  that  company  when 
they  should  have  completed  their  own  road 
to  a  suitable  junction  point.  The  question 
which  they  sought  to  litigate  in  the  pending 
litigation,  could,  we  think,  with  more  pro- 
priety and  with  less  difficulty,  have  been  liti- 
gated by  an  independent  bill  after  they  had 
completed,  or  were  about  completing,  their 
line  to  a  suitable  junction  point.  Prior  to 
that  time  the  questions  which  they  sought 
to  raise  by  means  of  the  intervening  petitions 
were  speculative  questions,  which  tne  lower 
court,  as  we  think,  very  properly,  refused  to 
consider  or  determine." 

In  Connor  v.  Peugh,  18  How.  394,  15  L.  ed. 
432,  it  was  said  by  Mr.  Justice  Ofier,  giving 
the  opinion  of  the  court: 

"On  the  6th  of  June,  1885.  the  tenant  in 
possession  came  into  court  for  the  first  time, 
and  moved  to  set  aside  the  judgment  and 
execution  issued  thereon,  and  to  be  allowed 
to  defend  the  suit  for  reasons  set  forth  in  her 
affidavit.  The  court  refused  to  grant  this 
motion,  'whereupon  the  said  Mary  Ann  Con- 
nor prayed  an  appeal.' 

"The  tenant  in  possession  having  neglected 
to  appear  and  have  herself  made  defendant 
and  confess  lease,  entry,  and  ouster,  the  judg- 
ment was  properly  entered  against  the  cas- 
ual ejector.  No  one  but  a  party  to  the  suit 
can  bring  a  writ  of  error.    The  tenant  hav- 
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ing  neglected  to  have  herself  made  such  can- 
not have  a  writ  of  error  to  the  judgment 
■gainst  the  casual  ejector.  The  motion  made 
afterwards  to  have  the  judgment  set  aside 
[S17]<ind  for  'leave  to  intervene  was  an  applica- 
tion to  the  sound  discretion  of  the  court.  To 
the  action  of  the  court  on  such  a  motion  no 
appeal  lies,  nor  is  the  subject  of  a  bill  of  ex- 
ceptions or  a  writ  of  error." 

In  Ea  parte  Cutting,  04  U.  S.  14,  24  L.  ed. 
49,  it  was  held  that  an  appeal  does  not  lie 
from  an  order  of  the  court  below  denying  a 
motion  in  a  pending  suit  to  permit  a  person 
to  intervene  and  become  a  party  thereto. 
Ovion  V.  Liverpool,  L.  d  O.  Ins.  Co.  109  U.  S. 
173,  27  L.  ed.  895,  3  Sup.  Ct.  Rep.  108,  is  to 
the  same  effect. 

Whether  the  (intention  of  the  petitioners 
that,  under  the  legislation  of  Clongress,  they 
and  railroad  companies  similarly  situated 
had  a  right  to  connect  with  the  road  of  the 
Union  Pacific  Railway  Company,  or  shall 
have  such  a  right  with  respect  to  that  road 
in  the  hands  of  purchasers  under  the  decree 
of  foreclosure,  at  such  places  and  upon  such 
just  and  equitable  terms  m  the  President  of 
the  United  States  may  prescribe,  were  not 

tuestions  that,  under  the  pleadings  and  evi- 
ence,  were  before  the  circuit  court  for  its 
determination;  and  as  its  action  in  denying 
the  petitions  to  intervene  was  an  exercise  of 
purely  discretionary  power,  and  not  final  in 
its  character  as  respects  such  alleged  right 
to  connect,  we  think  the  Circuit  Court  of  Ap- 
peals was  right  in  holding  that  the  ap- 
peals could  not  be  entertain^  by  that  court, 
and  its  decree,  dismissing  the  same,  is  ac- 
cordingly afflrmed. 

Mr.  Justice  MaKeaa*  took  no  part  in 
the  decision  of  the  eases. 


[•1«]>SARANAC  liAND  ft  UMBER  COMPANY, 
Pl/f.  i»  Brr., 

V. 

JAMES  A.  ROBERTS,  as  Comptroller  of  the 
State  of  New  York. 

(See  8.  C.  Reporter's  «d.  818-881.) 

Srror  to  Federal  oowrt — effect  of  prior  deoi- 
gion  on  error  to  state  court — ta»  titles — 
defect*  cured  iy  statute  of  limitations. 

1.  A  decision  by  the  Snpreme  Court  o{  the 
United  States  afflrmlnx  a  decision  ot  a  state 
court  that  upheld  a  state  statute  of  limita- 
tions, the  constitutional  validity  of  which  was 
dependmt  upon  the  existence  of  some  prece- 
dent or  coincident  remedy,  must  be  regarded 
as  expressly  deciding  that  such  remedy  ex- 
ists, and  cannot  be  disregarded  as  a  prece- 
dent In  a  later  ease  on  writ  of  error  to  a 
lower  Federal  court,  on  the  theory  that  the 
•zlatene*  of  such  remedy  was  merely  assumed 
by  the  Supreme  Court  of  the  TJnltPd  States 
In  the  former  case  because  it  was  bound  In 
that  particular  to  follow  the  decision  of  the 
state  court,  bat  Is  not  so  bound  In  a  case 
arising  In  a  Federal  court. 

S.  Any  defects  or  Irregularities  In  the  pro- 
ceedings by  which  a  tax  title  to  land  Is  ac- 
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quired — such  as  the  sale  for  aggregate  b»- 
paid  taxes  o<  several  years  on  a  tract  wtaiek 
had  been  assessed  In  separate  pcutiels,  er 
part  of  which  bad  in  some  years  not  beea  as- 
aeaeed  at  all,  and  the  failure  to  pabllab  a 
proper  notice  ot  redemption — will  not  affect 
the  validity  of  the  Ux  title  under  N.  T.  Laws 
1885,  chap.  448,  after  the  expiration  of  the 
two  years  thereby  prescribed,  even  If  some 
of  the  defects  are  to  be  deemed  jurisdictional, 
since  the  statute  Is  not  merely  a  enratiT* 
one,  but  Is  a  statute  of  Ilmltatlona 

[No.  94.] 

Argued    December    tl,    ti,    1899.    Decided 
Apnl  9,  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  New  York  to  review  a  decision  sustaining 
the  constitutionality  of  a  statute  validating 
tax  titles  after  lapse  of  a  certain  period  of 
time.  Affirmed. 
See  same  case  below,  83  Fed.  Rep.  439. 


Statement  by  Mr.  Justice  MoKeaaas 

'This  is  an  action  of  ejectment  brought  to  [31 8] 
recover  a  tract  of  7,500  acres  of  forest  land, 
known  as  the  northwest  ouarter  of  township 
24,  Great  Tract  One,  Macomb's  Purchase, 
situated  in  Franklin  coun^,  in  the  north- 
ern district  of  the  state  of  New  York. 

The  plaintiff  deraigned  title  by  various 
mesne  conveyances  from  one  Daniel  McCor- 
mick,  who  became  the  grantee  of  the  state 
of  New  York  in  1798.  'The  defendant  claims 
through  deeds  executed  to  the  state  of  New 
York  in  pursuance  of  sales  for  taxes. 

The  defendant  also  set  up  as  a  defense  a 
six  months'  statute  of  limitations  contained 
in  chapter  448  of  a  law  enacted  in  188S, 
certain  statutes  against  champerty,  the  il- 
legal organization  of  the  plaintiff  in  error, 
and  a  former  adjudication  made  on  an  i^ 
plication  to  cancel  one  of  the  tax  sales  under 
which  the  state  claimed  title. 

The  first  sale  upon  which  the  title  of  the 
state  is  based  was  made  in  1877  for  unpaid 
taxes  of  1866  to  1877,  inclusive.  A  certifi- 
cate was  issued  dated  October  18,  1877,  show- 
ing a  sale  to  the  state  of  the  whole  of  the 
northwest  quarter  for  the  sum  of  $2,766.40, 
and  subsequently  a  deed  in  the  usual  form, 
and  dated  'June  9,  1881,  which  was  rec-[SlV) 
orded  in  Franklin  county  clerk's  office  June 
8.  1882. 

The  subsequent  sales  were  made  respective- 
ly in  1881  for  the  unpaid  taxes  of  1871  to 
1876;  in  1885  for  those  of  1877  to  1879;  in 
1890  for  those  of  1881  to  1886.  At  all  of  th« 
sales  except  the  first  one  the  proper^  was 
treated  as  already  state  property,  and  struck 
off  to  the  state  without  giving  opportuoi^ 
for  bids.  Certificates  and  de^s  were  duly 
issued  to  the  state  in  pursuance  of  the  sale 
of  1881  and  1885  in  due  form,  and  duly  re- 
corded in  the  clerk's  office  of  the  proper  coun- 
ty. A  certificate  alone  was  issued  in  pnrra- 
ance  of  the  sale  of  1890. 

The  taxes  for  the  years  1869  and  1867  were 
assessed  against  the  whole  quarter  as  one 
parcel.     In  the  vears  1868.  1869.  and  1870 
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the  whole  quarter  was  not  aiwested,  and  so 
much  of  it  aa  was  assessed  was  placed  upon 
tbe  rolls  in  two  parcels,  and  described  as 
follows: 

"Township  24,  Great  Tract  One,  Macomb's 
i  Purchase;  N.  W.  %>  excepting  1,000  acres, 
lying  in  N.  W.  comer ;  also  1,215  acres  which 
is  water,  leaving  5,285  acres. 

"Macomb's  Purchase,  Oreat  Tract  One, 
township  24,  1,0P0  acres,  lying  in  the  north- 
west comer  of  northwest  quarter." 

There  was  evidence  tending  to  show  that 
<m  the  tract  in  controvert  there  were  bodies 
of  water,  but  no  part  of  them  was  within 
fhe  parcel  of  1,000  acres  laid  out  in  a  square 
form  in  the  northwest  corner. 

In  December,  1894,  the  defendant  caused 
•  notice  to  be  published  once  a  weeic  for 
three  successive  weeks  in  a  newspaper  pub- 
lished in  Franklin  county,  of  which  the  fol- 
lowing is  a  copy : 

To  Whom  It  May  Concern: 

Notice  is  hereby  given  that  the  following 
is  tbs  list  of  wild,  vacant  forest  lands  located 
in  the  oonn^  of  Franklin  to  which  the  state 
holds  title,  and  that  from  and  after  three 
wedcs  from  the  22d  day  of  December,  1894, 
possession  thereof  will  be  deemed  to  be  in  the 
eomptroller  of  this  state,  pursuant  to  the 
provisions  of  section  13  of  chapter  711,  Laws 
of  1893.  William  J.  Morgan, 

Deputy  Comptroller. 

[SSO]  'The  list  attached  to  this  notice  contained 
the  land  in  question. 

When  the  testimony  in  the  case  was  closed 
the  eounsel  for  each  of  the  respective  parties, 
with  the  approval  of  the  court,  admitted 
that  there  was  no  question  of  fact  in  the 
case  to  be  submitted  to  the  jury;  that  the 
issues  depended  upon  the  construction  that 
the  court  should  give  to  the  law;  and  there- 
upon the  jury  was  discharged,  and  a  written 
stipulation  waiving  a  jury  trial  was  signed 
by  the  attorneys  of  record  for  the  respective 
parties,  and  filed  with  the  clerk. 

The  plaintiff  requested  the  court  to  rule  on 
certain  propositions  of  law  which  were  based 
on  the  assumption  of  the  sale  of  the  tract 
in  one  parcel  for  the  aggregate  unpaid  taxes 
for  several  years,  and  claiming  the  follow- 
ing as  jurisdictional  defects  in  the  sale,  and 
not  cured  or  validated  by  chapter  448  of  the 
Laws  of  1885,  or  chapter  711  of  the  Laws  of 
1893:  The  sale  of  the  whole  tract  for  taxes 
which  were  assessed  against  separate  and 
distinct  parcels  of  it ;  such  sale  when  during 
one  or  more  of  the  years  a  part  of  the  tra(^ 
was  not  assessed;  such  sale  when  some  of  the 
taxes  were  assessed  against  the  whole  tract 
and  others  against  a  part  only;  insufficiency 
of  the  description  to  identify  and  distinguish 
the  parcel  sold;  that  at  the  sale  of  1881  the 
comptroller  treated  the  property  as  that  of 
the  state,  snd  struck  it  off  to  the  state  with- 
out giving  opportunity  for  other  bids;  and 
that  chapter  448  of  the  Laws  of  1885  was  un- 
constitutional and  void,  and  repugnant  to 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

These  propositions  of  law  the  eourt  re- 
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fused  to  affirm,  and  the  court's  action  it  aa- 
signed  as  error. 

It  is  also  urged  that  it  was  error  to  admit 
in  evidence,  over  the  objection  of  plaintiff, 
the  deed  from  the  state  made  on  the  sale  of 
1881  conveying  to  the  state  two  parcels  of 
land  in  the  northwest  quarter  of  township 
24  by  the  foUowring  description: 

"Macomb's  Purchase,  Qreat  Tract  One, 
township  24,  northwest  quarter,  6,286  acres, 
more  or  less,  being  all  that  remains  of  the 
said  northwest  quarter  after  excepting  there- 
from 1,000  acres  in  the  northwest  corner 
thereof,  and  1,215  acres  covered  by  water; 
1,000  acres  in  the  northwest  comer  of  the 
northwest  quarter." 

•Also  in  receiving  in  evidence  the  certifl-[3Sl] 
cate  of  sale  issued  on  the  sale  of  1890,  be- 
cause it  was  not  in  evidence  of  a  legal  title. 

The  assignments  of  error  may,  as  is  said 
in  the  brie?  of  plaintiff  in  error,  be  reduced 
in  a  general  way  to  two — 

"First.  Is  chapter  448  of  the  Laws  of  New 
York  of  1885  a  valid  and  constitutional  law 
when  set  up  by  the  state  in  its  own  favor  T 

"Second.  Were  A«  defects  shown  to  exist 
in  the  tax  sales,  or  either  of  them,  of  such 
nature  as  to  be  beyond  the  reach  of  that  law 
if  valid,  accepting  the  construction  which 
has  been  put  upon  it  by  the  New  York 
courtt" 

The  act  referred  to  is  inserted  in  the  mar- 
gin.t  The  circuit  court  found  in  favor  of 
the  state,  basing  its  decision  upon  the  con- 
stitutionality of  chapter  448,  foUowim; 
Turner  v.  New  York,  168  U.  S.  90,  42  L.  ed. 
392,  18  Sup.  Ct  Rep.  38,  and  holding  also 
the  law  to  be  curative  of  the  defects  urged 
against  the  validi^  of  the  tax  sales.  83 
Fed.  Bep.  436.  The  complaint  was  filed 
January  26,  1896.  The  plaintiff  sued  out 
this  writ  of  error. 


tLaws  1885,  Chapter  448. 
An  Act  to  Amend  Chapter  Four  Hundred  and 
Twenty-seven  of  the  Laws  of  Eighteen  Hun- 
dred   and    Flfty-flve,    Entitled,    "An    Act    In 
Relation  to  the  Collection  of  Taxes  on  Lands 
of  Nonresidents,  and  to  Provide  for  the  Sale 
of  Such  Lands  for  Unpaid  Taxea" 
Sec.   1.    Section   stxty-flve  of  chapter  foor 
hundred  and  twenty-seven  of  the  laws  of  eigh- 
teen hundred  and  Ofty-flve,  entitled,   "An  Act 
In  Relation  to  the  Collection  of  Taxes  en  Lands 
of  Nonresidents,  and  to  Provide  for  the  Sale 
of  Such   Lands  for  Unpaid  Taxes,"  Is  hereby 
amended  so  as  to  read  as  follows : 

"I  6S.  Such  conveyances  shall  be  executed  by 
the  comptroller,  under  bis  band  and  seal,  and 
the  execution  thereof  shall  be  witnessed  by  the 
treasurer  or  deputy  comptroller,  and  all  such 
conveyances  that  have  been  heretofore  executed 
by  the  comptroller,  and  all  conveyances  of  the 
same  lands  by  his  grantee  or  grantees  therein 
named,  after  having  been  recorded  for  two  years 
In  the  office  of  the  clerk  of  the  coanty  In  which 
the  lands  conveyed  thereby  are  located,  and  all 
outstanding  certificates  of  a  tax  sale  herelolorp 
held  by  the  comptroller  that  shall  have  re- 
mained In  force  for  two  years  after  the  last  day 
allowed  by  law  to  redeem  from  such  sale,  shall, 
six  months  after  this  act  takes  ettect,  be  con- 
clusive evidence  that  the  sale  and  all  proceed- 
ings prior  thereto,  from  and  Including  the 
assessment  of  the  land  and  all  notices  required 
by  law  to  be  given  previous  to  the  expiration 

787 


Digitized  by 


Google 


SXJPKEMX  OOUBI  at  THK  URITBD  STAXBB. 


Oct.  Thbx, 


Mr.  IV«aik  E.  Bailtli  argued  the  cause 
And,  with  Mr.  Thomas  F.  Oomoay,  filed  a 
brief  for  plaintiff  in  error: 

The  questions  which  in  Turner  t.  New 
York,  168  U.  S.  90,  42  L.  ed.  392,  18  Sup. 
Ct.  Rep.  38,  were  -assumed  to  have  been  cor- 
rectly decided  because  they  were  questions 
of  state  law  must  now  be  decided  by  this 
court  for  itself. 

Uxasiaaippi  <£  if.  R.  Co.  v.  MoOUtre,  10 
WaU.  611,  19  L.  ed.  997;  Central  Land  Co. 
y.  Laidley,  159  U.  S.  103.  40  L.  ed.  91,  16 
Sup.  Ct.  Bep.  80;  Fallbrook  Irrig.  Diet.  v. 
Bradley,  104  U.  S.  112,  41  L.  ed.  360,  17  Sup. 
Ot  Rep.  56. 

The  act  in  question  does  not  attempt  to 
cure  "jurisdictional  defects."  A  tax  sale 
void  by  reason  of  such  defect  remains  void 
notwithstanding  the  statute. 

Ensign  v.  Barse,  107  N.  Y.  320,  14  N.  E. 
400,  15  N.  E.  401;  Joslyn  t.  Bookwell,  123 
N.  Y.  334,  28  N.  E.  604;  PeopU  v.  Turner, 
146  N.  Y.  151,  40  N.  E.  400;  Ne-ha-  sa-  ne 
Park  Asso.  y.  Lloyd,  7  App.  Div.  359,  40  N. 
Y.  Supp.  58;  Marsh  t.  Ne-ha-sO'ne  Park 
Asao.  18  Misc.  314,  42  N.  Y.  Supp.  996,  Re- 
versed in  25  App.  Div.  34,  49  N.  Y.  Supp. 
384. 

A  sale  of  land  for  taxes  must,  we  think, 
be  wholly  good  or  wholly  bad.  It  is  indivis- 
ible, and  unless  it  can  be  sustained  as  a 
whole  it  cannot  be  sustained  in  part.  It  is 
also  manifest  that  the  sale  of  the  1,216-aere 
parcel  for  the  unpaid  taxes  of  five  years  can- 
not, independently  of  curative  legislation, 
be  justified  because  as  to  two  of  those  years 
it  was  legally  liable. 

People  v.  Bagadom,  104  N,  Y.  616,  10  N. 
E.  801. 

The  sale  of  the  whole  quarter  for  taxes 
which  were  not  a  lien  upon  the  whole  quar- 
ter was  illegal  and  void.  It  is  not  different 
in  principle  from  the  case  of  the  assessment 
of  an  entire  tract,  followed  by  payment  of 
a  proportionate  part  of  the  tax  upon  a  spe- 
cific part  of  the  land,  and  a  sale  of  the  en- 
tire tract  for  the  unpaid  balance.  Such  a 
sale  is  void  in  toto. 

Black,  Tax  "nUes,  2d  ed.  J  258;  Marsh  v. 
Ife-ha-sa-ne  Park  Asso.  18  Misc.  314,  42  X. 
Y.  Supp.  996,  Reversed  in  25  App.  Dhr.  34, 
49  K.  Y.  Supp.  384. 

A  sale  of  land  for  unpaid  taxes  must  be 
made  as  the  land  has  been  assessed  and 
taxed ;  and  the  practice  of  bunching  into  one 


parcel  two  or  nxM-e  lots  which  have  been  sep> 
arately  assessed,  and  selling  them  as  on*  for 
the  aggregate  tax,  has  been  uniformly  oon- 
demned. 

Blackwell,  Tax  TiOes,  5th  ed.  |  626;  Cool- 
ey,  Taxn.  2d  ed.  p.  403;  National  F.  Ins.  Co. 
V.  McKay,  5  Abb.  Pr.  N.  S.  445;  Thompson 
V.  Burhans,  61  N.  Y.  52;  Turner  v.  Boyoe, 
11  Misc.  602,  33  N.  Y.  Supp.  433;  Marsh  v. 
Ne-ha-sa-ne  Park  Asso.  18  Misc.  314,  42  N. 
Y.  Supp.  996,  Reversed  in  25  App.  Div.  34. 
49  N.  Y.  Supp.  384. 

Certainty  of  description  is  indispensable 
in  all  proceedings  to  devest  the  titie  of  a  citi- 
zen for  nonpayment  of  taxes,  or  otherwise 
in  invitum. 

Tallman  v.  White,  2  N.  Y.  66;  Re  Nete 
York  0.  d  B.  R.  R.  Co.  70  N.  Y.  191;  Re 
NctD  York  a.  A  B.  R.  R.  Co.  90  N.  Y.  342; 
Zink  V.  MoManus,  121  N.  Y.  269,  24  N.  E. 
407. 

The  rule  requiring  certainty  of  descrip- 
tion applies  with  peculiar  force  to  the  as- 
sessment roll,  as  tnat  is  the  foundation  on 
which  all  the  proceedings  to  levy  and  enforce 
a  tax  must  rest. 

Blackwell,  Tax  Titles,  6th  ed.  i  224; 
Black,  Tax  Titles,  2d  ed.  i  112;  Stout  v. 
Mastin,  139  U.  S.  151,  35  L.  ed.  121,  11  Sup. 
Ct  Rep.  619 ;  Tallman  v.  White,  2  N.  Y.  66; 
Oreene  v.  Lunt,  58  Me.  518. 

A  description  which  would  be  sufficient  in 
a  voluntary  deed,  as  between  grantor  and 
grantee,  may  be  wholly  insufficient  in  tax 
proceedings. 

Blackwell,  Tax  TIties,  Sth  ed.  i  226;  Dev- 
lin, Deeds,  §  1406;  Stout  v.  Mastin,  139  U. 
S.  161,  36  L.  ed.  121,  11  Sup.  Ct  Rep.  619: 
Tallman  v.  White,  2  N.  Y.  66. 

Tax  proceedings  must  be  certain  in  them- 
selves, and  cannot  be  aided  by  extrinsie 
proof. 

Black,  Tax  Titles,  2d  ed.  {|  406,  407; 
BlackweU,  Tax  Tities,  6th  ed.  $  227 ;  Stout 
V.  Mastin.  139  U.  S.  151,  36  L.  ed.  121,  11 
Sup.  Ct  Rep.  519;  Tallman  v.  White,  2  N. 
Y.  66;  Curtis  v.  Brown  County  Supers.  22 
Wis.  167;  Orton  v.  Noonan,  23  Wis.  102; 
People  V.  Mahoneg,  56  Cal.  286;  Bouiers  v. 
Andrews,  62  Miss.  696. 

When  in  tax  proceedings  the  officials  at- 
tempt to  exclude  from  their  operation  a  spe- 
cific part  of  the  tract  otherwise  proc<>eded 
against,  the  part  excepted  must  be  described 


of  the  two  years  allowed  by  law  to  redeem,  were 
regular  and  were  regnlarly  given,  pabllsbed  and 
served  according  to  the  provisions  of  this  act, 
and  all  laws  directing  or  requiring  the  same, 
or  In  any  manner  relating  thereto,  and  all  other 
conveyances  or  certificates  heretofore  or  here- 
after ezecated  or  leaned  by  the  comptroller,  shall 
be  preeumptlve  evidence  of  the  regnlarlty  of  all 
the  said  proceedings  and  matters  hereinbefore 
recited,  and  shall  be  conclailve  evidence  thereof 
from  and  after  the  expiration  of  two  years  from 
the  date  of  recording  siich  other  conveyances,  or 
of  four  years  from  and  after  the  date  of  Issalng 
such  other  certificates.  Bat  all  such  convey- 
ances and  certificates  and  the  taxes  and  tax 
sales  on  which  they  are  based  shall  be  subject 
to  cancelation,  as  now  provided  by  law,  on  a 
direct  application  to  the  comptroller  or  an  ac- 
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tlon  brought  before  a  competent  eonrt  therefor, 
by  reason  of  the  legal  payment  of  snch  taxes, 
or  by  reason  of  the  levying  of  snch  taxes  by  a 
town  or  ward  having  no  legal  right  to  ssif 
the  land  on  which  they  are  laid." 

Sec.  3.  The  provisions  of  this  act  are  hereby 
made  applicable  only  to  the  following  coDOtlei^ 
namely:  Clinton,  Delaware,  Essex,  rranklln, 
Fulton,  Greene,  Hamilton,  Herkimer,  Lewla 
Saratoga,  St.  Lawrence,  Sullivan,  Ulster.  War- 
ren, and  Washington,  but  shall  not  affect  any 
action,  proceeding,  or  application  pending  at 
the  time  of  Its  passage :  nor  any  action  that 
shall  be  begun,  proceeding. taken,  or  appllcatioa 
duly  made  within  aiz  months  thereafter  for  tb« 
purpose  of  vacating  any  tax  sale  or  any  con- 
veyance or  certificate  of  sale  made  tberenadcr. 
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with  eertainty,  or  the  proceedings  will  be 
void. 

Black,  Tax  Tities,  2d  ed.  S  406;  Uarsh  y. 
»€-h»-sa-^te  Park  Atto.  18  Misc.  314,  42  N. 
Y.  Supp.  096,  Beversed  in  26  App.  Div.  34, 
49  N.  X.  Supp.  384;  Johnson  v.  AahUmd 
Lumber  Co.  52  Wis.  458,  9  N.  W.  464. 

The  description  was  fatally  defective  be- 
cause neither  of  the  excepted  parcels  was  m 
described  that  it  could  be  located. 

Zink  T.  MoManua,  121  N.  Y.  259,  24  N.  E. 
4«7. 

Such  a  description  has  been  sustained  in 
some  states,  where  by  statute  land  sold  for 
taxes  must  be  laid  out  in  a  square  form. 

Netoby  t.  Broienlee,  23  Fed.  Rep.  320. 

There  is  no  such  statute  in  New  York. 

Treating  the  land  as  already  the  property 
«f  the  state,  and  denying  opportunity  for 
competitive  bidding,  was  a  jurisdictional  de- 
fect. 

Turner  v.  Boyoe,  11  Misc.  502,  33  N.  Y. 
Supp.  433;  Andrua  r.  Wheeler,  18  Misc.  646, 
42  N.  Y.  Supp.  625,  Reversed  in  22  App. 
Div.  596,  48  N.  Y.  Supp.  118;  Ueiga  v.  Rob- 
erts, 42  App.  Div.  290,  69  N.  Y.  Supp.  215. 

Mr.  Theodore  E.  Haneoek  argued  the 
cause  and,  with  Mr.  John  0.  Davies,  filed  a 
brief  for  defendant  in  error: 

The  validity  and  constitutionality  of  this 
particular  statute  is  ret  judicata. 

People  V.  Turner,  117  N.  Y.  227,  22  N.  E. 
1022;  People  V.  Turner,  146  N.  Y.  451,  40  N. 
E.  400;  Turner  v.  New  York,  168  U.  S.  90, 
42  L.  ed.  392,  18  Sup.  Ct.  Rep.  38. 

Similar  statutes  have  been  repeatedly  con< 
stni«d  as  not  in  contravention  of  the  Federal 
Constitution,  and  as  valid  for  the  purpose  of 
limiting  the  time  within  which  actions  simi- 
lar to  uiis  shall  be  oommenced. 

Oeekie  v.  Kirby  Carpenter  Co.  106  U.  S. 
879, 27  L.  ed.  167,  1  Sup.  Ct.  Rep.  315;  Terry 
T.  Anderson,  95  U.  S.  628,  24  L.  ed.  365; 
William*  v.  Albany  Supers.  122  U.  S.  163, 
30  L.  ed.  1090,  7  Sup.  Ct  Rep.  1244;  Re 
Broum,  135  TT.  S.  701,  34  L.  ed.  316.  10  Sup. 
Ct.  Rep.  972;  Toumaen  v.  Wilson,  9  Pa. 
270;  Bronaon  v.  Bt.  CroUt  Lumber  Co.  44 
Minn.  348.  46  K.  W.  670;  Coulter  v.  Btaf- 
ford,  48  Fed.  Rep.  266;  Land  d  River  Im- 
prot).  Co.  V.  Bardon,  46  Fed.  Rep.  706;  Bn- 
tiffn  V.  Barae,  107  N.  Y.  329.  14  N.  E.  400, 
IS  N.  E.  401 :  Oairander  v.  Darling,  127  N. 
Y.  70,  27  N.  E.  363;  Allen  v.  Armatrong.  16 
Towa,  608 ;  Smith  v.  Cleveland,  17  Wis.  563 ; 
Freeman  v.  TlMver,  33  Me.  83:  Raley  v. 
Ottinn.  76  Mo.  270:  Pillou!  v.  Roberta,  13 
How.  472,  14  L.  ed.  228. 

A  departure  from  the  strict  letter  of  a 
stntnte.  which,  had  it  been  directed  by  stat- 
ute, would  not  have  rendered  it  unconstitu- 
tional, cannot  be  said  to  be  a  jurisdictional 
dpfoct  in  a  constitutional  sense:  and  a  cura- 
tive statute  may  vnlidate  acts  which  the  lesr- 
i'lsture  mieht  originally  have  authorized, 
and  limit  the  time  within  which  actions  to 
set  aside  tax  sales  based  upon  irr^ularities 
shnll  be  oommenced. 

EnHgn  v.  Barse,  107  N.  Y.  339,  14  N.  E. 
400.  16  N.  E.  401 ;  People  v.  Turner,  117  N. 
Y.  238,  22  N.  E.  1022;  People  v.  Turner,  146 
N.  Y.  451,  40  N.  E.  400 ;  People  em  rel.  Flow- 
m  JJ.U.       U.  S..  Book  44. 


er  V.  Bleekwenn,  66  Hon,  160,  7  N.  T.  Supp. 
914;  Re  Lauib,  61  Hun,  633,  4  N.  T.  Supp. 

858. 

The  United  States  courts  will  follow  the 
decisions  of  the  state  courts  in  the  construc- 
tion of  the  state  statutes  relating  to  the 
forms  of  assessments  and  methods  of  proce- 
dure in  piaking  sales. 

Palmer  v.  MaUahon,  133  U.  S.  660,  33  L. 
ed.  772,  10  Sup.  Ct  Rep.  324;  Amy  v.  Du- 
buque, 98  U.  S.  470,  25  L  ed.  228;  Lamborn 
V.  Dickinson  County  Comrs.  97  U.  S.  181,  24 
L.  ed.  926;  Uarpending  v.  Reformed  Protes- 
tant Dutch  Church,  16  Pet  466,  10  L.  ed. 
1029;  Green  v.  Neal,  6  Pet  291,  8  L.  ed.  402, 
De  Wolf  V.  Bahaud,  1  Pet  476,  7  L.  ed.  227 ; 
Oathoart  v.  Robinson,  6  Pet  264,  8  L.  ed. 
120;  Bergman  v.  Bly,  27  U.  S.  App.  660,  66 
Fed.  Rep.  40,  13  C.  C.  A.  319;  Sanford  r. 
Poe,  37  U.  S.  App.  878,  69  Fed.  Rep.  546,  16 
C.  C.  A.  306;  Christy  v.  Pridgeon,  4  Wall. 
196,  18  L.  ed.  322;  Lane  County  v.  Oregon, 
7  Wall.  71,  19  L.  ed.  101 ;  /State  Railroad  Tarn 
Cases,  92  U.  S.  618,  sub  nom.  Taylor  v.  iSe- 
cor,  23  L.  ed.  676;  Witherspoon  v.  Dunoon, 
4  Wall.  217,  18  L.  ed.  342. 

There  is  no  uncertainty  in  the  descrip- 
tion, as  the  1,000  Mres  would  be  in  the  form 
of  a  square. 

Marsh  v.  Ne-ha-sa-ne  Park  Aaso.  26  App. 
Div.  40,  49  N.  Y.  Supp.  384;  Dolan  v.  Tre- 
levan,  31  Wis.  147;  Bowers  v.  Chambera,  69 
Miss.  269;  Doe  e»  dem.  Hooper  v.  Clayton, 
81  Ala.  391,  2  So.  24;  Walsh  v.  Ain^er,  2 
Ohio,  328;  Prior  v.  Scott,  87  Mo.  308; 
Enochs  V.  Miller,  60  Miss.  19;  MeCready  v. 
Lonsdale,  58  Miss.  877 ;  Bybee  v.  Hageman, 
60  111.  519;  Coloord  v.  AletMMKter,  67  lU. 
581 ;  Major  v.  Bmsh,  7  Ind.  232. 

The  defects  complained  of  by  plaintiff  in 
error  were  simply  irregularities,  and  not  of 
a  jurisdictional  nature. 

Marsh  v.  "Se-ha-sa-ne  Park  Asso.  26  App. 
Div.  36,  49  N.  Y.  Supp.  384;  i;n«i^  v.  Barae, 
107  N.  Y.  329,  14  N.  E.  400,  16  N.  B.  401. 


delivered    the[SSS] 


*Mr.    Justice    MeKeBB* 
opinion  of  the  court: 

If  chapter  448  is  constitutional,  its  limita- 
tion attached  some  years  before  this  action 
was  commenced.  It  was  held  constitutional 
by  this  court  in  Turner  v.  Hew  York,  168  U. 
S.  00,  42  L.  ed.  392, 18  Sup.  Ct  Rep.  38.  The 
contention  now  is,  however,  that  onr  con- 
clusion depended  upon  reasoning  not  appli- 
cable to  the  case  at  bar.  It  is  said  that  to 
the  validity  of  a  statute  of  limitations  a 
remedy  precedent  to  and  during  the  period 
of  limitation  must  exist,  and  that  a  remedy 
did  exist  we  assumed  was  decided  by  the 
state  court  as  a  state  question,  and  that  on 
a  writ  of  error  to  its  judgment  we  were 
bound  by  the  ruling,  and  for  that  reason  af- 
firmed the  judgment.  But  the  pending  case 
being  on  error  to  a  United  'States  court,  we[3X3; 
not  only  may,  but  must,  exercise  an  inde- 
pendent judgment— decide  for  ourselves, 
not  follow  the  state  court— whether  a 
remedy  existed. 

But  was  the  conclusion  in  the  Turner  Caae 
as  dependent  as  contended?    The  question  it 
best  answered  by  the  case  itself. 
SO  789 
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The  action  wag  brought  in  the  state  court, 
and  was  replerin  for  logs  cut  upon  wild  for- 
est lands.  The  state  claimed  title  through 
sales  for  delinquent  taxes  and  deeds  executed 
in  pursuance  of  them.  The  defendant  at- 
tacked the  deeds,  alleging  the  invalidity  of 
the  taxes  for  1867  and  1870,  and  offered  evi- 
dence to  show  that  the  oath  of  the  assessors 
to  the  assessment  roll  of  1867  was  taken  on 
August  10,  instead  of  on  the  third  Tuesday 
of  August;  and  that  the  assessors  omitted 
to  meet  on  the  third  Tuesday  to  review  the 
assessment  for  that  year. 

The  state  objected  to  the  evidence  as  im- 
material because  the  comptroller's  deed  was 
made  conclusive  evidence  of  those  matters  by 
the  statute  of  the  state  of  1885,  chap.  448,— 
the  statute  now  in  controversy.  To  the  objec- 
tion it  was  replied  that  the  statute  infringed 
the  1st  section  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 
The  state's  objection,  however,  was  sus- 
tained, and  judgment  was  directed  and  en- 
tered for  the  state,  which  was  afBrmed  by 
the  court  of  appeals,  146  N.  Y.  451,  40  N. 
E.  400 

Mr.  Justice  Gray  delivered  the  opinion  of 
this  court.  He  stated  the  law  of  1886  estab- 
lishing a  forest  preserve  and  the  creation  of 
a  forest  commission  and  ite  duties,  and  that 
at  the  date  of  the  passage  of  the  stetute  the 
time  for  redemption  from  tax  sales  was  two 
years.  He  then  stated  the  enactment  and 
provisions  of  the  law  whose  constitutionality 
was  attacked,  the  time  of  the  tax  sales,  the 
time  for  redemption  and  its  expiration,  the 
period  the  comptroller's  deeds  were  on  rec- 
ord, and  the  time  that  they  became  conclu- 
sive, and  said : 

"The  statute  according  to  its  principal 
intent  and  effect,  and  as  construed  by  the 
court  of  appeals  of  the  state,  was  a  statute 
of  limitations.  People  v.  Turner,  117  N.  Y. 
227,  22  N.  E.  1022;  People  v.  Turner,  145  N. 
Y.  451,  40  N.  E.  400.  It  is  well  settled  that 
a  statute  shortening  the  period  of  limitation 
is  within  the  constitutional  power  of  the 
legislature,  provided  a  reasonable  time,  tak- 
[S24]>ng  into  consideration  *the  nature  of  the 
case,  is  allowed  for  bringing  an  action  after 
the  passage  of  the  statute  and  before  the  Itar 
takes  effect.  Terry  v.  Anderson,  95  U.  S. 
028,  632,  633,  24  L.  ed.  365,  366 ;  Re  Broion, 
136  U.  S.  701,  705-707,  34  L.  ed.  316-318,  10 
Sup.  Ct.  Rep.  972. 

"The  statute  now  in  question  relates  to 
land  sold  and  conveyed  to  the  state  for  non- 
payment of  taxes;  it  applies  to  those  cases 
only  in  which  the  conveyance  has  been  of  rec- 
ord for  two  years  in  the  office  where  all  con- 
veyances of  lands  within  the  county  are  re- 
corded, and  it  does  not  bar  any  action  be- 
gun within  six  months  after  its  passage.  In- 
dependently of  the  consideration  that  before 
the  passage  of  the  statute  the  plaintiff  had 
had  eight  years  since  the  sale  and  three  years 
since  the  recording  of  the  deed,  during  which 
he  might  have  asserted  his  title,  this  court 
concurs  with  the  highest  court  of  the  state  in 
the  opinion  that  the  limitation  of  six  months, 
as  applied  to  a  case  of  this  kind,  is  not 
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repugnant  to  any  provision  of  the  Constitv- 
tion  of  the  United  States. 

"It  was  argued  in  behalf  of  the  plaintiff 
in  error  that  the  statute  was  unconstitu- 
tional because  it  did  not  allow  him  any  op- 
portunity to  assert  his  righte  even  within 
six  months  after  its  passage.  But  the  stat- 
ute did  not  take  away  any  right  of  action 
which  he  had  before  its  passage,  but  merely 
limited  the  time  within  which  he  might  as- 
sert such  a  right.  Within  the  six  months 
he  had  every  remedy  which  he  would  have 
had  before  the  passage  of  the  statute.  If  he 
had  no  remedy  before,  the  statute  took  none 
away.  From  the  judgmento  of  the  court  of 
appeals  in  the  case  at  bar,  and  in  the  subse- 
quent case  of  People  ex  rel.  Millard  v. 
Roberts,  161  N.  Y.  540,  45  N.  E.  941,  there 
would  appear  to  have  been  some  difference 
of  opinion  in  that  court  upon  the  question 
whether  his  proper  remedy  was  by  direct  ap- 
plication to  the  comptroller  to  cancel  the  sale 
or  by  action  of  ejectment  against  the  comp- 
troller or  the  forest  commissioners.  But 
as  that  court  has  uniformly  held  that  he  bad 
a  remedy,  it  is  not  for  us  to  determine  what 
that  remedy  was  under  the  local  ConsUtu- 
tion  and  laws." 

The  decision  establishes  the  following 
propositions : 

1.  That  statutes  of  limitations  are  within 
the  constitutional  power  of  the  I^slatore  of 
a  stete  to  enact. 

*2.  That  the  limitation  of  six  m<Miths  wa8[3U] 
not  unreasonable. 

3.  That  the  statute  took  away  no  remedy 
which  the  landowner  bad  before  its  passage. 

4.  That  the  state  court  held  he  had  a  rem- 
edy, although  there  was  difference  of  opinion 
whether  it  was  by  direct  application  to  the 
comptroller  to  cancel  the  sales  or  by  action 
of  ejectment  against  the  comptroller  or  for- 
est commissioners. 

5.  That  as  the  state  courts  decided  be  had 
a  remedy  it  was  not  for  us  to  determine 
what  that  remedy  was  under  the  local  Con- 
stitution and  laws, — that  is,  whether  it  was 
either  a  direct  application  to  the  comptroller 
or  by  action  of  ejectment. 

What,  then,  did  this  court  assume,  that  it 
did  not  decide  or  ought  now  to  decidet 
Counsel  for  plaintiff  in  error  say  that — 

"The  Turner  Case  established  the  suffi- 
ciency of  the  time  allowed  by  the  law  now  in 
question,  but  it  treated  the  existence  of  a 
court  competent  to  try  the  disputed  rights 
and  of  a  person  liable  to  be  sued  for  that 
purpose  as  questions  of  state  law,  and  fore- 
closed by  the  judgment  of  the  state  court. 
These  things  ought  now  to  be  decided  and  not 
assumed." 

The  case,  however,  as  we  have  seen,  was 
not  so  limited.  It  decided  more  than  that  the 
time  allowed  by  the  stetute  was  reasonable 
and  sufficient.  It  also  decided  that  the  stat- 
ute took  away  no  remedy  the  landowner  had 
before  ite  passage,  and  that  the  law  of  the 
stete  gave  him  a  remedy.  What  it  precisely 
was, — which  of  the  three  enumerated  onea 
it  was, — was  not  decided.  Not,  however,  be- 
cause of  the  assumption  of  anything,  but  be- 
cause i<t  was  not  demanded.    And  why  T    Tb% 
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question  presented  was  the  constitutionality 
«f  the  statute.  That  depended  upon  the  ex- 
istence of  a  remedy  in  the  landowner  during 
the  period  of  its  limitation,  and  whether  a 
temiiy  existed  what  better  evidence  or  au- 
thority oould  there  be  than  the  decisions  of 
the  courts  interpreting  the  laws  of  the  stateT 
To  accept  them  as  such  was  not  to  assume 
anything  witiiout  deciding  it.  It  was  to  ascer- 
tain a  necessary  element  of  decision,  and 
then  exercising  decision.  This  was  our  duty 
then,  and  it  is  our  duty  now,  and  the  fact 
that  the  case  comes  for  review  from  the  cir- 
euit  court  of  the  United  States  neither  en- 
forces nor  justifies  ditt'erent  considerations. 
If  a  precedent  or  coincident  remedy  is  necee- 
I5k6]sary  *to  the  constitutional  validity  of  a 
statute  of  limitations,  the  existence  of  such 
remedy  is  necessary  to  be  decided,  and  it  de- 
pends upon  the  same  considerations,  and 
must  be  upon  the  same  examination,  no  mat- 
ter in  what  court  it  may  be  presented  or  may 
eome. 

The  reasoning  of  the  Turner  Case  was 
therefore  complete,  and  we  think  it  is  de- 
eisive  against  the  contention  of  the  plaintifF 
in  error.  The  sufficiency  of  the  remedies 
enumerated  was  not  contested.  It  is  not 
contested  now.  The  existence  of  remedies  is 
denied,  but  to  the  reasoning  which  attempts 
to  support  the  denial  we  reply  by  repeating 
what  we  said  in  the  Turner  Case — that  as 
the  New  Yoric  court  of  appeals  has  uniform- 
ly held  that  the  landowner  had  a  remedy,  "it 
is  not  for  us  to  determine  what  that  remedy 
was  under  the  local  Constitution  and  laws." 

The  defects  which  plaintiff  in  error  claims 
to  have  been  in  the  assessments  and  to  have 
been  jurisdictional  are  stated  as  follows: 

"1.  The  sale  of  the  whole  tract  of  land  in 
question  for  the  aggregate  unpaid  taxes  of 
several  years  when,  during  one  or  more  of 
those  years,  a  part  of  the  tract  sold  was  not 
assessed  or  taxed  at  all. 

"2.  The  sale  as  one  tract  of  two  or  more 
parcels  separately  assessed. 

"3.  The  assessment  of  taxes  by  a  descrip- 
tion so  uncertain  aa  not  to  identify  the 
parcel  of  land  taxed. 

"4.  Treating  the  land  on  the  sale  as  al- 
ready the  property  of  the  state,  and  denying 
opportunity  for  competitive  bidding." 

The  first  two  are  treated  by  counsel  as  simi- 
lar and  dependent  upon  the  same  grounds  of 
objection.  The  speciflcation  of  those  grounds 
is  that  at  the  sale  of  1877  the  whole  quarter, 
containing  7,500  acres,  was  sold  as  one  par- 
cel for  the  aggregate  unpaid  taxes  of  1866- 
1870  inclusive,  amounting,  with  interest  and 
costs,  to  $2,756.40,  but  that  it  was  not  as- 
sessed as  a  whole  except  for  the  years  1806 
and  1867;  that  for  the  years  18U8,  1860,  and 
1870  it  was  assessed  in  two  parcels:  (I)  the 
northwest  quarter  of  townsliip  24,  "'except- 
ing 1,000  acres  lying  in  the  northwest  cor- 
ner; also  1,315  acres  which  is  water;"  and 
(2)  "1,000  acres  lying  in  the  northwest  cor- 
ner of  the  northwest  quarter."  And  that 
327]*1,215  acres  was  not  assessed  at  all  for  those 
years.  The  plaintiff  in  error,  however,  does 
not  show  that  it  was  in  any  way  injured  by 
the  manner  of  selling.  Its  counsel  supposes 
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a  possible  severalty  of  ownership  of  the  dif- 
ferent parcels,  and  claims  a  cause  of  action 
from  an  injury  which  might  have  resulted 
to  someone  else.  "We  take  it  to  be  settled 
law,"  counsel  say,  "that  the  constitutional- 
ity of  a  statute  is  to  be  tested,  not  so  much 
by  what  is  done  as  what  may  be  done  under 
it.  .  .  .  The  present  record  is  silent  as 
to  the  actual  ownership  of  the  different 
parcels  of  the  quarter  in  question  during  the 
years  18G6-1870,  but  plainly  they  might 
have  been  the  subject  of  separate  owner- 
ship." And  counsel  proceed  to  show  how  a 
separate  owner,  if  he  had  existed,  would 
have  been  embarrassed  in  his  right  of  re- 
demption by  the  necessity  of  paying  some 
other  person's  taxes  besides  his  own,  and  of 
which  he  had  not  been  notified  during  the 
pendency  of  the  tax  proceedings. 

We  are  not  concerned  with  what  might 
have  been,  but  only  with  what  was.  The 
plaintiff  in  error  now  sues  as  owner  of  the 
whole  tract,  and  if  there  was  a  several  owner- 
ship of  it,  or  of  parts  of  it,  such  ownership 
should  have  been  shown  if  anything  can  be 
claimed  from  it.  We  may  not  suppose  it 
from  this  record.  It  is  manifest  that  the 
manner  of  sale  could  do  no  injury  to  the 
owner  of  the  whole  tract.  Its  separation  in 
parcels  on  the  assessment  roll  would  be  arti- 
ficial and  mere  description.  It  would  not 
affect  its  value,  would  not  require  the  owner 
to  pay  someone's  else  taxes,  would  not  make 
him  pay  more  than  wa«  justly  due  from  him, 
either  before  a  sale  or  after  a  sale,  if  he  then 
desired  to  exercise  the  right  of  redemption. 

But  even  if  we  should  suppose  a  several 
ownership  of  the  lands  at  tiie  time  of  the 
assessment  or  sale,  we  do  not  think  that  the 
defects  in  the  latter  were  jurisdictional,  and 
certainly  of  all  other  defects  the  law  of  1883 
is  not  curative  only — it  is  one  of  limitation. 
It  matters  not,  therefore,  what  the  rights  of 
any  predecessor  of  the  plaintiff  might  have 
been  if  seasonably  asserted.  They  were  not 
seasonably  asserted,  and  they  are  therefore 
now  precluded. 

The  law  is  like  any  other  statute  of  limi- 
tations. It  is  not  'affected  by  what  the[3S8] 
rights  of  plaintiff  in  error  were.  Whatever 
they  were  their  remedy  is  gone,  and  the  title 
and  possession  of  the  state,  whatever  may 
have  been  flie  defects  in  the  proceedings  of 
which  they  are  the  consummation,  cannot 
now  be  disturbed.  This  was  the  ruling  in 
Uarth  v.  Ve-Ka-sti-ne  Park  Aaso.  25  App. 
Div.  34,  40  N.  Y.  Supp.  384,  where  the  cases 
were  reviewed,  and  we  think  correctly  inter- 
preted. 

In  People  v.  Turner,  117  N.  Y.  227,  22  N. 
E.  1022,  the  remedies  of  the  landowner  be- 
fore  and  after  a  sale  were  considered,  and  the 
law  defined  as  one  of  limitation.  Tlie  court 
said:  "Considered  as  an  act  of  limitation, 
the  only  question  in  relation  thereto  is 
whether  such  limttation  is  just  and  gives 
the  claimant  a  reasonable  opportunity  to 
enforce  his  rights.  (See  authorities,  tupra.) 
Under  all  the  circumstances  of  the  case  it 
cannot,  we  think,  be  said,  as  a  question  of 
law,  that  the  time  afforded  is  unreasonable. 
Considered  as  establishing  a  rule  of  evidence, 
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the  only  questioii  for  examination  ig  whether 
property  ia  thereby  neceeaarily  taken  with- 
out due  process  of  law." 

That  case  seems  to  have  been  qualified 
somewhat  by  Joslyn  v.  Roohtoell,  128  N.  Y. 
334,  28  N.  £.  604,  where  it  was  decided  that 
the  law  was  not  conclusive  against  jurisdic- 
tional defects.  But  People  v.  Turner  was 
reaffirmed  in  145  N.  Y.  451,  40  N.  E.  400.  If 
°  the  cases  are  in  conflict  the  latter  must  pre- 
vail, but  assuming  their  reconciliation  to  be 
in  the  character  of  the  defects  passed  on, 
they  are  equally  authoritative  against  plain- 
tiff in  error. 

In  Joalyn  v.  Bookwell  two  defects  were 
said  to  be  jurisdictional:  The  payment  of 
taxes  and  the  occupation  of  the  lands.  Of 
the  latter  it  was  said:  "The  act  of  1885 
(chap.  448)  is  one,  by  its  title,  relating  'to 
the  collection  of  taxes  on  lands  of  nonresi- 
dents, and  to  provide  for  the  sale  of  such 
lands  for  unpaid  taxes.'  It  is  provided  that 
occupied  lands  are  not  the  lands  of  nonresi- 
dents. ( I  R.  S.  380,  S  3. )  And  where  lands 
of  a  nonresident  of  a  county  are  occupied  by 
a  resident  of  the  town  an  assessment  to  the 
owner  in  the  'nonresident'  part  of  the  roll  is 
illegal,  and  the  lands  should  be  assessed  to 
the  resident  occupant.  People  ea  rel.  Bar- 
nard V.  Wemple,  117  N.  Y.  77,  22  N.  E.  761. 
If  the  lands  were  occupied  the  act  of  1886 
would  not  apply."  In  the  case  at  bar  there 
is  no  such  fact  to  preclude  the  application  of 
the  law. 
[SM]  *In  the  case  of  Meigs  v.  Roberts,  recently 
decided  by  the  court  of  appeals  of  New  York, 
[162  N.  Y.  371,  877,  56  N.  E.  838]  Joslyn  v. 
Rocktcell  has  been  explained  and  limited,  and 
People  V.  Turner  again  affirmed. 

lie  action  was  ejectment,  and  the  plain- 
tiff Meigs  traced  his  title  by  a  chain  of  con- 
veyances from  an  original  grant  by  the  state 
in  1798.  The  defendant  justified  his  pos- 
session under  deeds  to  the  state  in  pursuance 
of  sales  for  taxes.  One  of  them  was  assailed 
on  account  of  an  alleged  defect  in  the  notice 
of  redemption  published  by  the  comptroller. 
The  defendant  pleaded  that  the  action  was 
not  brought  within  the  time  prescribed  by 
the  provision  of  chapter  448  of  the  Laws  of 
1885  and  subsequent  laws.  Th^  trial  court 
dismissed  the  complaint  on  the  ground  that 
the  land  was  in  the  occupation  of  the  state, 
and  suit  could  not  be  maintained  against  it 
without  its  consent.  An  appeal  having  been 
taken,  the  appellate  division  reversed  the 
judgment  and  granted  a  new  trial,  holding 
that  the  action  could  be  maintained,  but  also 
holding  that  the  notice  of  redemption  of  the 
tax  sale  of  1881  was  fatally  defective,  and 
that  the  deed  made  in  pursuance  of  the  sale 
did  not  pass  title,  and  that  the  defect  was 
not  cured  by  the  provisions  of  chapter  148 
(subsequently  re-enacted*in  part  in  1891  and 
1893),  which  makes  the  conveyance  of  the 
comptroller  upon  tax  sales,  after  the  two 
years  from  its  record  in  the  county  in  which 
the  lands  are  situated,  conclusive  evidence  of 
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conveyance  was  made. 

The  case  was  taken  to  the  court  of  sppwli, 
which  reversed  the  appellate  division. 

The  court  said: 

"We  do  not  find  it  necessary  to  pass  npoa 
many  of  the  questions  which  have  been 
elaborately  argued  before  us,  or  even  the  one 
upon  which  the  decision  of  the  trial  court 

firooeeded.  We  are  of  opinion  that  the 
apse  of  time  between  the  record  of  the  con- 
veyance of  1884  and  the  commencement  of 
this  action  barred  the  right  to  the  plaintiff 
to  maintain  it,  even  assuming  the  other  ques- 
tions in  the  case  should  be  resolved  in  his 
favor.  The  learned  appellate  division  held 
that  the  failure  to  publish  a  proper  red«np- 
tion  notice  was  jurisdictional  as  to  the  con- 
veyance of  1884,  and,  hence,  not  cured  by 
chapter  448  of  the  Laws  of  1885,  and  cited 
Ensign  v.  Barse,  107  N.  Y.  329,  14  N.  E.  400, 
15  N.  E.  401,  and  Joslyn  v.  'RockweU,  128[3aO] 
N.  Y.  334.  28  N.  E.  604,  as  authorities  (or 
that  proposition.  We  think  the  learned  court 
took  too  narrow  a  view  of  the  statute  of  1885. 
This  statute,  though  in  some  aspects  a  cura- 
tive law,  is  primarily^  and  essentially  much 
more;  it  is  a  statute  of  limitation.  It  was 
distinctly  held  to  be  such  in  two  decisions  of 
this  court  (People  v.  Turner,  117  N.  Y. 
227,  22  N.  E.  1022;  PeopU  T.  Turner,  146  N. 
Y.  450,  40  y.  E.  400),  and  by  the  Supreme 
Court  of  the  United  States.  Turner  v.  Jiexe 
York,  168  U.  S.  90,  42  L.  ed.  392,  18  Sup.  Ct. 
Rep.  38.  A  curative  act  in  the  ordinary 
sense  of  that  term  is  a  retrospective  law,  act- 
ing on  past  cases  and  existing  rights.  The 
power  of  the  legislature  to  enact  such  laws 
IS  therefore  confined  within  comparatively 
narrow  limits,  and  they  are  usually  passed 
to  validate  irregularities  in  legal  proceed- 
ings, or  to  give  effect  to  contracts  between 
parties  which  might  otherwise  fall  for  fail- 
ure to  comply  with  technical  legal  require- 
ments. Cooley,  (Donst.  Lim.  p.  454.  A 
very  full  enumeration  of  the  cases  in  which 
the  l^slature  may  properly  exercise  this 
power  is  to  be  found  in  Forster  v.  Forster, 
129  Mass.  559.  But  there  may  be  in  legal 
prooeedings  defects  which  are  not  mere  in- 
formalities or  irregularities,  but  so  vital  in 
their  character  as  to  be  beyond  the  help  of 
retrospective  legislation;  such  defects  are 
called  jurisdictional.  This  principle  does 
not  apply  to  a  statute  of  limitations,  for  such  t 

a  statute  will  bar  any  right,  however  high 
the  source  from  which  it  may  be  deduced, 
provided  that  a  reasonable  time  is  given  a 
party  to  enforce  his  right.  Terry  v.  Ander- 
son, 95  U.  S.  628,  24  L.  ed.  365 ;  Turner  v. 
iVetc  York,  145  N.  Y.  451.  40  N.  E.  400.  En- 
sign V.  Barse,  107  N.  Y.  329,  14  N.  E.  400,  15 
N.  E.  401,  was  strictly  a  case  of  a  retrospee- 
tive  statute,  for  no  period  of  time  was  given 
within  which  any  party  affected  could  assert 
his  rights.  The  same  is  true  ot  Cromu>eU  r, 
Maclean,  123  N.  Y.  474,  25  N.  E.  032.  In 
Joslyn  V.  Rookwell,  128  N.  Y.  334,  28  N.  B. 
604,  as  well  as  in  the  two  case*  of  People  ▼. 
Turner,  all  of  which  arose  under  the  statot* 
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of  1886,  there  is  to  b«  found  a  discussion  of 
defects  wliicli  it  was  claimed  were  jurisdie- 
tional,  and  not  cured  by  tliat  act.  Sucli  dis- 
cussion,  liowever,  is  not  to  be  construed  m 
authority  for  the  proposition  that  jurisdio- 
tional  defects  in  legal  proceedings  which  are 
beyond  the  scope  of  retrospective  legislation 
will  equally  take  a  claim  out  of  the  bar  of 
a  statute  of  limitations.  The  existence  of 
such  defects  was  necessarily  considered  in  the 
authorities  cited,  because  the  statute  of  1885 
in  terms  exempted  from  its  operation  cases 
I31]where  •the  taxes  had  been  paid,  or  where 
there  was  no  legal  right  to  assess  the  land  on 
which  they  were  laid.  There  is  no  excep- 
tion, however,  as  to  defects  in  notices  of  re- 
demption or  in  their  publication;  on  the  con- 
trary, it  is  expressly  provided  that  the  comp- 
troller's deed,  after  the  lapse  of  the  requi- 
site time,  shall  be  conclusive  evidence  that 
'all  notices  required  by  law  to  be  given  pre- 
vious to  the  expiration  of  the  two  years  al- 
lowed by  law  to  redeem  were  regular  and 
regularly  given.' " 

These  considerations  dispose  also  of  th« 
other  objections  to  the  assessment  and  sale. 
If  further  comment  be  needed  as  to  the  in- 
sufficiency of  the  description,  it  may  be  brief. 
It  is  based  on  the  possibility  of  there  having 
been  more  or  less  land  than  1,216  acres  cov- 
ered by  water.  But  whether  there  were  de- 
pends upon  a  question  of  fact,  and  what  the 
court  found  we  are  not  informed  by  the  rec- 
ord. Not  insisting  on  that,  however,  the  evi- 
dence of  the  plaintiff  tended  to  show  that  the 
area  covered  was  1,035  acres;  the  evidence 
of  the  defendant  tended  to  show  that  the  area 
was  1,284  acres.  Even  if  the  court  found 
the  latter,  the  difference  between  it  and  the 
assessment  did  not  make  the  description  in- 
sufficient. A  description  of  land  for  the  pur- 
poses of  taxation  is  sufScient  if  it  affords  the 
means  of  identification,  and  does  not  posi- 
tively mislead  the  owner.  Cooley,  Tazn.  407 ; 
Keeley  v.  Sanders,  99  U.  S.  443,  26  L.  ed.  327. 

The  assessment  was  not  of  the  land  cov- 
ered by  water.  That  was  an  exception  from 
a  larger  tract,  and  an  error  of  a  few  acres  in 
a  part  so  completely  defined  by  ite  character 
surely  did  not  so  impair  the  identity  of  the 
larger  tract  as  to  hide  it  from  the  search  or 
knowledge  of  its  owner,  whether  he  was 
anxious  or  indifferent  about  his  taxes. 

The  same  comment  can  be  made  of  the 
"1,000  acres  lying  in  the  northwest  comer  of 
the  northwest  quarter"  of  the  tract,  whether 
we  regard  it  as  a  parcel  or  an  exception  from 
another  parcel.  Jaokaon  em  dem.  Kellogg  v. 
Vickory,  1  Wend.  407,  10  Am.  Dec.  522 ;  Do- 
Um  V.  Trelevan,^!  Wis.  147 ;  Bowers  v.  Cham- 
Iters,  63  Miss.  269;  Doe  ea  dem.  Hooper  v. 
Clayton,  81  Ala.  391, 2  So.  24. 

The  other  assignmente  of  error  it  is  not 
neccKary  to  specifically  notice  nor  the  de- 
fenses of  champerty  and  the  alleged  illegal 
organization  of  the  plaintiff  in  error. 

Judgment  affirmed. 
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•MINNKAPOLIS  &  ST.  LOUIS  RAILWAy[882] 
et  ah,  Plffs.  in  Err., 

V. 

HENBY  A.  OARDNEB. 

(See  8.  C.  Beporter's  ed.  832-34S.) 

Corporations — new  company  formed  6y  co»- 
solidation — granting  it  the  rights,  privi- 
leges,  and  immunities  of  oonstituent  cor- 
porations. 

1.  A  new  corporation  was  formed  by  the  con- 
solidation of  railroad  companies  nader  Minn. 
Spec.  Laws  1881,  chap.  118,  providing  for  the 
manner  of  consoIldatloD.  the  name  of  the  new 
company, — which  might  be  "the  name  of 
either  corporation  party  thereto  or  any  other 
name," — the  transfer  of  the  property  or  the 
old  corporations,  the  retirement  ot  their  stock 
and  the  Issue  of  new  stock,  and  for  compen- 
sating the  stockholders  of  the  old  corpora- 
tions who  decline  to  convert  their  stock  Into 
the  stock  ot  the  new  company. 

2.  The  grant  to  a  consolidated  railroad  com- 
pany by  Minn.  Spec.  Laws  1881,  chap.  118, 
of  the  franchises,  exemptions,  and  Immu- 
nities of  the  older  company,  does  not  Include 
the  exemption  which  the  stockholders  of  the 
earlier  company  were  given  by  mere  Implica- 
tion, without  any  express  provision  therefor, 
even  if  such  exemption  could  be  granted  by 
the  legislature  under  the  provision  of  the 
state  Constitution  of  1868,  which  imposes 
liability  upon  the  shareholders  of  all  such  cor- 
poratlona 

[No.  100.] 

Argued  March  B,   1900.    Decided  AprU  9, 
1900. 

Iy  ERROR  to  the  Supreme  Court  of  ih« 
State  of  Minnesota  to  review  a  decision 
affirming  a  judgment  enforcing  the  liabUity 
of  stocldiolders.     Affirmed. 

See  same  case  bdow,  73  Minn.  617,  76  N. 
W.  282. 

Statement  by  Mr.  Justice  MoKenaai 

*0n  the  merite  this  case  pjeeento  the  qnee-|M2] 
tion  of  the  liability  of  the  individual  plain- 
tiffs in  error  upon  a  judgment  which  was  re- 
covered by  one  Revilo  F.  Parshall  against 
the  Minneapolis  ft  St.  Louis  Railway  Com- 
pany, and  assigned  to  the  defendant  in  error. 

A  motion,  however,  is  made  to  dismiss  on 
the  ground  that  this  court  has  no  jurisdic- 
tion. 

The  Minnesota  Western  Railway  was  in- 
corporated by  the  territory  of  Minnesota,  by 
an  act  of  ite  legislature  approved  March  3, 
1863.     The    usual    powers    of     corporation 


Nora. — At  to  ooiuoUdation  of  corporations 
and  tU  effect — see  Louisville,  N.  A.  k  C.  B.  Co. 
V.  Boney  (Ind.)  3  L.  B.  A.  435,  and  note. 

As  to  liaMUtu  of  a  oonsolldeHed  railroad 
company  for  deT>ts  of  its  predecessor — see  Chi- 
cago ft  I.  Coal  R.  Co.  V.  Hall  (Ind.)  28  L.  B. 
A.  281,  and  note. 

At  to  rt'ijhts  ana  obUgattoni  of  consolidated 
corporation — see  note  to  Cantlllon  v.  Duboqae 
*  N.  W.  B.  0».  (Iowa)  6  L.  B.  A.  726. 
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were  conferred,  and  the  company  was  au- 
thorized to  construct  a  railroad  from  and  to 
certain  points  in  the  territory. 

Power  was  reserved  to  alter  or  amend  the 
act.  There  was  no  provision  fixing  the  lia- 
bility of  stockholders.  The  act  was  several 
times  amended,  changing  the  route  of  the 
road  in  some  particulars. 

In  1858  the  state  of  Minnesota  was  admit- 
ted into  the  Union,  and  its  Constitution  con- 
tained the  following  provision:  "Each 
[833] 'stockholder  in  any  corporation  shall  be  lia- 
ble to  the  amount  of  the  stock  held  or  owned 
by  him."    Art.  10,  §  3. 

It  was  amended  in  1872  so  as  to  except  the 
stockholders  of  corporations  organized  for 
carrying  on  any  kind  of  manufacturing  or 
mechanical  business. 

On  February  4,  1870,  the  provision  of  the 
act  of  1853,  reserving  the  right  to  alter  or 
amend  the  act,  was  repealed. 

After  the  passage  of  the  act  of  1870  the 
company  changed  its  name  to  the  Minneapo- 
lis &  St.  Tiouis  Railway  Company. 

No  steps  were  taken  towards  construction 
or  acquiring  any  line  of  railroad  until  1869. 
The  actual  construction  was  commenced 
during  the  fall  of  1870,  since  which  time  the 
said  company  or  the  consolidated  company, 
hereafter  mentioned,  has  operated  and  main- 
tained a  line  of  railway  in  the  state. 

By  an  act  approved  March  2,  1881,  in  ad- 
dition to  other  powers  conferred,  the  Minne- 
apolis &  St.  Louis  Railway  Company,  and 
any  other  railway  companies  in  the  construc- 
tion of  whose  lines  it  has  aided,  or  whose 
lines  were  at  the  time  held  under  lease  by  it, 
were  authorized  to  consolidate.  The  act 
provided  for  the  manner  of  consolidation, 
the  name  of  the  new  corporation, — which 
might  be  "the  name  of  either  corporation  par- 
ty thereto  or  any  other  name," — the  transfer 
of  the  properties  of  the  old  corporations,  the 
retirement  of  their  stock  and  the  issue  of 
new,  and  defined  the  purposes  and  powers  of 
the  new  corporation.  It  is  inserted  in  the 
margin.t 


'The  eonsolidation  was  made  as  provided[334] 
in  the  act  by  agreement  between  the  Minne- 
apolis Railway  Company,  the  Minneapolis  A 
'Duluth  Railroad   Company,  the  Minne8ota[335] 
&   Iowa   Railroad    Company,  and    the  Fort 
Wayne  ft  Fort  Ridgely  'Railroad  Company,[336} 
and  articles  of  incorporation  were  duly  filed 
in  pursuance  of  the  act. 

*Xhe  consolidated  company  thereafter  en-[33T] 
tered  upon,  and  imtil  the  2d  of  November, 
1894,  enjoyed,  the  franchises,  rights,  prop- 
erty, and  earnings  of  the  constituent  corpo- 
rations. 

The  Minneapolis  &  Duluth  Railroad  Com- 
pany was  a  Minnesota  corporation,  and  the 
Fort  Dodge  &  Fort  Ridgely  Railroad  Com- 
pany and  the  -Viinnesota  &,  Iowa  Southern 
Railroad  Company  were  Iowa  corporations; 
and  the  laws  of  the  state  of  Iowa  authorized 
the  incorporators  of  railroad  companies  to 
exempt  themselves  from  personal  liability 
for  the  corporate  debts  by  embodying  in  the 
articles  of  incorporation  an  article  or  provi- 
sion declaring  the  exemption.  This  waa 
done. 

On  and  prior  to  June  28,  1888,  the  Minne- 
apolis &.  St.  Louis  Railway  Company  exe- 
cuted three  mortgages,  one  of  which  was  to 
the  Central  Trust  Company  of  New  York, 
dated  June  1,  1881,  to  secure  outstanding 
bonds  of  the  aggregate  par  value  of  $1,382,- 
000,  together  with  interest  thereon,  at  Um 
rate  of  6  per  cent  per  annum. 

This  mortgage  was  duly  foreclosed,  and 
the  railroad  properties,  rights,  and  franchis- 
es covered  by  it  duly  sold,  and  the  title  con- 
firmed by  final  decree  to  the  assignee  of  the. 
purchaser. 

The  defendant  in  error  was  a  judgment 
creditor  of  the  consolidated  company,  being 
assignee  of  a  judgment  recovered  by  *R.  F.[M9] 
Parshall,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota,  for  pet- 
sonal  injuries  received  by  him  from  the  rail- 
way company. 

The  individual  plaintiffs  in  error  were 
shareholders  of  that  company,  and  each  ae- 


tCbapter  113,  Special  Laws  1881. 
An  Act  to  Amend  an  Act  Entitled  an  Act  to 
Amend  an  Act  entitled  An  Act  to  Incorporate 
the  Minnesota    Western    Railroad    Company, 
Approved  March  Third  (3d),   One   Thousand 
Eight  Hundred  and  Fifty-three  (1853).  and 
the    Acts    Amendatory     thereof.     Approved 
February  Fourth,  One  Thousand  Eight  Hun- 
dred and  Seventy  (1870). 
Be  <t  enacted  bu  the  Legitlaturr  of  the  Btate 
of  Minneaota:     Section  1.     That  the  Act  En- 
titled An  Act  to  Amend  an  Act  entitled  An  Act 
to  Incorporate  the  Minnesota  Western  Railroad 
Company,    approved    March    third    (3d),    one 
thousand  eight  hundred  and  fifty-three  (1853), 
and    the    acts    amendatory    thereof,    approved 
February  fourth  (4th),  one  thousand  eight  hun- 
dred and  seventy  (1870),  be  amended  by  adding 
thereto  the  following  section,  to  wit : 

Section  eight  (8).  The  Minneapolis  ft  St. 
Louis  Railway  Company,  formerly  known  as  the 
Minnesota  Western  Railroad  Company,  In  addi- 
tion to  the  powers  already  conferred  upon  It  by 
the  laws  of  the  territory  of  Minnesota  and  of 
the  state  of  Minnesota,  Is  hereby  authorlxed  to 
make  or  acquire,  from  time  to  time,  any  exten- 
sion of  the  lines  of  railway  now  owned  or  oper- 
ated by  It,  or  of  those  hereafter  constructed 
794 


and  operated  by  It  according  to  law.  Into  the 
states  of  Iowa,  Missouri,  Kansas.  Nebraska, 
and  Wisconsin,  and  Into  the  territory  of  Dakota, 
or  Into  one  or  more  of  the  same.  Provided, 
That  authority  shall  exist  or  be  given  In  or  by 
the  states  or  territory  Into  which  Its  lines  are 
so  extended  to  make  or  acquire  and  maintain 
such  extensions. 

Section  nine  (0).  The  said  Minneapolis  ft  8t 
Louis  Railway  Company  shall  have  power  to 
acquire,  from  time  to  time,  by  lease  or  purchase, 
or  exchange  of  stock,  or  otherwise,  any  other 
railroad  or  railroads,  whether  within  or  without 
this  state,  whose  lines  connect  with  Its  own 
lines  as  they  now  exist  or  as  they  shall  be  ex- 
tended, either  directly  or  by  means  of  Interven- 
ing lines.  Such  acquisition  shall  be  made  upon 
such  terms  as  shall  be  agreed  upon  by  a  con- 
tract In  writing  between  the  respective  corpora- 
tions, nut  the  same  shall  not  be  consummated 
until  first  approved  by  two  thirds  In  amount  of 
the  stockholders  of  each  such  corporation,  either 
given  at  a  regular  or  called  meeting  of  suck 
stockholders  or  by  a  consent  expressed  In  writ- 
ing. In  either  case  a  copy  of  such  contract,  to- 
gether with  the  evidence  of  such  consent  of  tiM 
stockholders,  shall  be  Hied  In  the  offlce  of  tiM 
secretary  of  state. 
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quired  Ms  stock  between  November,  1884,  >ind 
the  dtk^  of  the  commencement  of  this  suit, 
but  W48  not  a  shareholder  of  either  of  the 
companies  which  formed  the  consolidated 
company. 

The  answer  of  the  individual  defendants 
denied  liability  under  the  Constitution  and 
laws  of  the  state  of  Minnesota,  alleged  the 
incorporation  of  the  Minneapolis  &  St.  Louis 
Railway  Company  prior  to  the  adoption  of 
the  Constitution  and  statutes,  and  that  it 
was  incorporated  in  the  year  1853,  under 
and  pursuant  to  the  provisions  of  chapter  66 
of  the  Special  Laws  enacted  by  the  legisla- 
ture of  the  territory  of  Minnesota,  under 
and  by  the  name  of  the  Minnesota  Western 
Kailroad  Company,  which  name  was  subse- 
quently changed  to  the  Minneapolis  &  St. 
Louis  Railway  Company,  substantially  as  set 
forth  in  the  first  division  of  the  complaint; 
that  the  liability  of  the  stockholders  of  said 
Minnesota  &  St.  Louis  Railway  Company 
was  fixed  by  said  act  of  incorporatioi^  and 
not  otherwise;  and  that  the  constitutional 
provision  and  laws  referred  to  in  the  com- 
plaint are  not  applicable  to  or  binding  upon 
these  defendants  in  that  behalf. 

The  trial  court  rendered  judgment  for  the 
defendant  in  error,  which  was  affirmed  by 
the  supreme  court  of  the  state  (73  Minn. 
617,  76  N.  W.  282),  and  this  writ  of  error 
was  sued  out. 

On  the  appeal  to  the  supreme  court  of  the 
state  it  was  assigned  as  error,  among  others, 
that  the  trial  court  erred  in  holding  that  the 
state  Constitution,  if  applied  to  the  defend- 
ant railway  company,  did  not  violate  section 
10,  article  1,  of  the  Constitution  of  the 
United  States  in  that  the  provisions  of  sec- 
tion 3,  article  10,  impaired  the  obligation  of 
the  charter  contract  contained  in  chapter  66, 
liaws  of  1853,  territory  of  Minnesota.  Also 
in  holding  that  the  constitutional  provision 
of  the  state,  if  applied  to  defendant  in  error, 
is  not  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States,  in  that  the  state,  by  and  through  the 


provisions  of  section  3,  artide  10,  assumed 
*to  impair  aud  destroy  rights  tiieretofore(3S9] 
vested  in  the  defendants   (plaintiffs  in  er- 
ror). 

Also  in  holding  that  the  defendant  railway 
company  was  not  created  until  the  passage  of 
the  act  of  1881,  that  the  l^islature  intend- 
ed by  the  act  to  create,  or  did  in  fact  create, 
a  new  corporation,  or  intended  to  or  did 
abridge  or  modify  the  rights,  privileges,  or 
immunities  theretofore  possessed  by  the 
Minneapolis  &  St.  Louis  Railway  Company; 
or  if  a  new  corporate  entity  was  created, 
that  it  did  not  possess  such  rights,  privileg- 
es, and  immunities,  including  the  exemption 
from  double  liability  upon  its  stock  created 
by  the  act  of  1853,  and  also  possessed  by  the 
other  constituent  corporations  of  the  con- 
solidation. 

The  assignments  of  error  in  this  couil 
claim  that  the  supreme  court  of  the  state 
held,  and  erred  in  holding,  the  constitutional 
provision  imposing  liability  on  stockholders 
valid  against  plaintiffs  in  error,  and  not  to  be 
in  violation  of  the  contract  created  by  the  act 
of  1853,  the  benefits  of  which  act  were  vested, 
continued,  and  perpetuated  in  the  plaintiffs  in 
error  by  the  act  of  1881,  and  not  to  be  in  viola- 
tion of  that  provision  of  the  Constitution  of 
the  United  States,  which  prohibits  any  state 
from  impairing  the  obligations  of  a  contract, 
and  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the 
United  States,  in  that  it  assumes  to  impair 
and  destroy  rights  vested  by  the  act  of  1853 
and  the  act  of  1881. 

It  is  also  claimed  that  the  court  held,  and 
erred  in  holding,  that  the  Constitution  of  the 
state,  if  enforced  against  plaintiffs  in  error, 
was  not  in  violation  of  section  10,  article  I, 
of  the  Constitution  of  the  United  States,  and 
did  not  impair  the  obligations  of  the  con- 
tract between  the  state  and  plaintiffs  in  er- 
ror, embodied  in  the  act  of  1881. 

Also  that  the  consolidation  of  the  several 


Section  ten  (10).  It  sball  and  may  be  law- 
ful for  the  said  Minneapolis  &  St.  Louis  Rail- 
way Company  to  merge  and  consolidate  Its  capi- 
tal, francblses,  and  property  with  the  capital 
stock,  francbiseB,  and  property  of  any  other 
railroad  company  or  companies  organized  under 
the  laws  of  this  state  or  under  the  laws  of  any 
other  state  or  territory  of  the  tJnlted  States,  In 
the  construction  of  whose  lines  the  said  Minne- 
apolis ft  St.  Louis  Railway  Company  shall  have 
aided,  or  whose  lines  of  railroad  are  or  shall,  at 
the  time  of  such  consolidation,  be  held  under 
lease  by  the  said  Minneapolis  &  St.  Louis  Rail- 
way Company.  Provided,  That  the  lines  of  rail- 
way of  the  companies  or  corporations  so  con- 
solidating shall  form  a  continuous  line  of  rail- 
way with  each  other,  or  by  means  of  any  Inter- 
vening railway,  bridge,  or  ferry.  But  no  sucb 
conaolldatlon  shall  be  made  by  the  said  company 
with  any  other  railroad  corporation,  or  the 
lesset's,  purchaser,  or  manager  of  any  railroad 
corporation  owning  or  controlling  a  parallel  or 
competing  line. 

Such  consolidations  shall  be  made  under  the 
conditions,  provisions,  and  restrictions  and  with 
the  powers  hereinafter  mentioned  and  con- 
taloed,  that  Is  to  say : 

First  (1st).  The  directors  of  the  company 
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proposing  to  consolidate  may  enter  Into  a  Joint 
agreement,  under  the  corporate  seal  of  each 
company,  for  the  consolidation  of  said  compa- 
nies and  railroads,  which  agreement  shall  pre- 
scribe the  terms  and  conditions  thereof,  and 
the  mode  of  carrying  the  same  Into  effect,  the 
name  of  the  new  corporation,  which  may  be  the 
name  of  either  corporation  party  thereto,  or 
any  other  name,  the  number,  names,  and  places 
of  residence  of  the  directors  and  other  officers 
thereof,  who  shall  be  the  directors  and  otScers 
thereof  for  the  first  (1st)  year.  The  amount 
of  the  capital  stock  of  the  new  company,  which 
shall  not  exceed  the  amount  of  twenty  million 
(20,000,000)  dollars,  the  number  of  shares  into 
which  such  capital  stock  is  to  be  divided  (which 
stock  may  be  divided  Into  classes,  with  such 
preferences  In  respect  to  any  of  the  classes  as 
may  be  agreed  upon),  the  amount  or  par  value 
of  each  share,  the  manner  of  converting  or  ex- 
changing the  capital  stock  of  each  of  the  said 
companies  so  consolidating  Into  or  for  that  of 
the  new  corporation  and  the  terms  of  such  con- 
version,  the  manner  of  compensating  stockhold- 
ers In  each  of  the  old  corimratlons  who  decline 
to  convert  their  stock  Into  the  stock  of  the  new 
corporation,  and  how  and  when  directors  and 
officers  shall  be  chosen,  with  sudi  other  details 
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railroad  oorponttions  pursuant  to  the  act 
of  1881  created  a  new  corporation. 

Mr.  WUllam  BtravM  argued  the  cause 
and,  with  Messrs.  Albert  E.  Olarke,  W.  W. 
Dudley,  and  L.  T.  Miohener  filed  a  brief  for 
plaintifiTs  in  error: 

If  the  consolidation  agreement  did  not  cre- 
ate a  new  corporation,  the  franchises,  exemp- 
tions, privileges,  and  immunities  of  each 
constituent  company  were  continued. 

Central  R.  dt  Bkg.  Co.  v.  Georgia,  B2  U.  S. 
665,  23  L.  ed.  757. 

If  a  new  corporation  was  created  by  the 
consolidation,  the  franchises  of  the  constit- 
uent corporations  either  passed  to  the  new 
corporation  or  vested  in  the  state,  which 
could  lawfully  confer  them  upon  the  new 
corporation. 

First  Dio.  of  Bt.  Paul  <t  P.  R.  Co.  v.  Par- 
cher,  14  Minn.  297,  Gil.  224;  Oreen  v.  Knife, 
Foils  Boom  Corp.  35  Minn.  165,  27  N.  W. 
024;  Ames  v.  Lake  Superior  it  M.  8.  R.  Co. 
21  Minn.  281 ;  8t.  Paul  v.  St.  Paul  A  8.  C. 
R.  Co.  23  Minn.  469;  Huff  v.  Winona  <t  8t. 
P.  R.  Co.  U  Minn.  180,  Gil.  114. 

The  state  may  continue  the  immunities  of 
the  original  corporations  to  the  new  one  by 
reference  to  the  original  act 

Maine  C.  R.  Co.  v.  Maine,  96  U.  8.  499,  24 
L.  ed.  836 ;  The  Binghamton  Bridge,  3  Wall. 
51,  sub  Tiom.  Chenango  Bridge  Co.  v.  Bing- 
hamton  Bridge  Co.  18  L.  ed.  137. 

It  is  for  this  court  to  determine,  independ- 
ently of  the  adjudications  of  the  state  court, 
whether  there  exists  a  contract  within  the 
protection  of  the  Federal  Constitution. 

■Jefferson  Branch  Bank  v.  Skelly,  1  Black, 
430.  17  L.  ed.  173;  Wright  v.  Vagle,  101  U. 


S.  793,  25  L.  ed.  922;  Louisville  d  N.  R.  Co. 
V.  Palmes,  109  U.  8.  256,  27  L.  ed.  926, 3  8ai». 
Ct  Rep.  103. 

If  the  adjudication  of  a  Federal  ^uestioa 
is  necessarily  involved  in  the  disposition  of 
a  case  by  a  state  court,  it  is  not  necessary 
that  it  should  appear  affirmatively  in  the 
record  or  in  the  opinion  of  the  court  that 
such  a  question  was  raised  and  decided. 

Kaukauna  Water  Power  Co.  v.  Oreen  Bay 
d  M.  CatuU  Co.  142  U.  8.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173 ;  Roby  v.  Colehour,  146 
U.  8.  153,  36  L.  ed.  922.  13  Sup.  Ct.  Rep.  47. 

In  order  to  preclude  this  court  from  tak- 
ing jurisdiction,  it  must  appear  that  the  de- 
cision of  the  state  court  was  made  upon  rules 
of  general  jurisprudence,  or  that  the  caa« 
was  disposed  of  there  upon  other  grounds, 
broad  enough  in  themselves  to  sustain  th* 
judgment  without  considering  the  Federal 
question,  and  that  such  question  was  not  ne* 
cessarily  involved. 

New  Orleans  v.  ^eto  Orleans  Watenoork* 
Co.  142  U.  S.  79,  36  L.  ed.  943,  12  Sup.  Ct. 
Rep.  142. 

Mr.  F.  W.  M.  Cntolieon  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  consolidated  company  was  brought  in- 
to existence  under  autnority  of  the  act  of 
1881.  Its  shareholders  are  therefore  sub> 
jected  to  the  liability  imposed  by  the  Minne- 
sota Constitution. 

Shields  v.  Ohio,  95  U.  8.  319,  24  L.  ed. 
357,  Affirming  26  Ohio  St.  86;  State  v. 
Northern  C.  R.  Co.  44  Md.  131;  Charlotte, 
C.  d  A.  R.  Co.  V.  Gibbes,  27  S.  C.  385,  4  8. 
E.  49;  Frazier  v.  Fjast  Tennessee,  V.  d  O.  R. 
Co.  88  Tenn.  138,  12  R.  W.  637;  Morawetz, 


a*  tb<>y  shall  deem  necessary  to  perfect  such 
new  organization  and  tbe  consolidation  of  socb 
companies  or  railroads. 

Second  (2d).  Such  agreement  of  the  direc- 
tors shall  not  be  deemed  tn  be  tbe  agreement  of 
the  said  old  corporations  until  after  it  has  been 
submitted  to  the  stockholders  of  each  of  tbe 
said  corporations,  separately,  at  a  meeting 
thereof,  to  be  called  upon  a  notice  of  at  least 
thirty  (:tO)dnyB.  specifying  tbe  time  and  place 
of  such  mevtinR  and  the  object  thereof,  to  be 
addressed  to  each  of  sacb  stockholders  when 
(heir  place  of  residence  Is  known,  and  deposited 
In  the  postoince.  and  published  at  least  three 
(3)  successive  iveeks  In  one  newspaper  In  each 
of  the  cities,  counties,  or  towns  in  which  tbe 
said  corporations  have  their  principal  office  or 
busiorss.  auil  Is  snuctloncd  by  such  stockholders 
by  a  vote  of  at  least  two  thirds  In  amount  of 
the  stockholders  present  at  such  meeting,  either 
In  person  or  by  proxy,  each  share  of  the  capital 
stock  being  entitled  to  one  vote :  and  when  such 
agreement  of  the  directors  is  so  sanctioned  by 
each  of  the  meetings  of  the  stockholders,  sepa- 
rately, it  Kball  be  deemed  the  agreement  of  the 
said  old  corporations. 

IMrrd  (3d).  If  tbe  holder  of  any  stock  In  eith- 
er of  tbe  corporations  existing  under  tbe  laws 
ot  this  state  and  so  consolidated  at  tbe  time  of 
making  such  consolidation  shall  be  dissatlsfled 
with  the  same,  the  consolidated  company  shuli 
pay  to  such  dissatlsfled  stockholder  or  stock- 
holders tbe  full  actual  value  of  his  or  their 
stock  Immediately  prior  to  such  consolidation, 
wr.lch  value  shall  be  assessed  and  fixed  by  three 
dlitinterestcd  commissioners  appointed  for  that 
700 


purpose  by  tbe  supreme  eoort  of  this  state, 
upon  the  application  ot  either  party,  made  np- 
on  twenty  (20)  days'  notice,  but  the  said  com- 
pany shall  not  be  compelled  to  pay  for  tbe 
stocks  of  such  dissatlsfled  stockholder  or  stock- 
holders unless  be  or  they  shall  give  written  no- 
tice of  such  dissatisfaction  to  the  president, 
secretary,  or  treasurer  of  the  company  whose 
stock  shall  be  held  by  him  or  them,  within  three 
(3)  months  after  such  consolidation  shall  have 
been  consented  to  by  tbe  requisite  nnmlwr  ot 
stockholders. 

Section  eleven  (H).  Opon  the  approval  of 
such  agreement  and  act  of  consoltdallon  as  here- 
inbefore provided,  and  upon  tbe  tiling  of  tbe 
same,  or  a  copy  thereof.  In  the  office  of  the  sec- 
retary of  state,  tbe  said  corporations,  iiarties 
thereto,  shall  be  deemed  and  taken  to  be  one 
corporation,  by  the  name  provided  in  tbe  said 
agreement  and  act,  and  the  stock  of  tbe  new 
corporation,  issued  under  the  terms  of  such 
agreement  and  act  of  consolidation  in  excbaogr 
for  the  stock  ot  tbe  former  companies,  sbaii  be 
deemed  and  taken  as  lawful  stock,  and  subject 
only  to  such  further  payments,  calls,  or  assess- 
ments. If  any,  as  may  be  mentioned  in  said  con- 
solidation agreement,  and  sacb  new  corporation 
shall  possess  all  tbe  powers,  rights,  and  fran- 
chises conferred  upon  each  of  its  constltoent 
corporations,  and  shall  be  subject  to  all  tbe 
restrictions  and  duties  imposed  by  tbe  laws  ot 
tbe  state. 

Section  twelve  (12).  Dpoo  tbe  consonma- 
tlon  of  said  set  of  consolidation  as  aforesaid, 
ail  and  singular  the  rights,  privileges,  exemp- 
tions, and  franchises  of  each  of  said  corpora- 

177  U.  S. 


Digitized  by 


Google 


1890. 


MlNNBAPOLTS  &  8t.   L.  RT.  ▼.  OABDRSB. 


840 


PriT.  CorpwationSj  11  944-47 ;  Thomp8<m, 
Corporations,  $  6424;  AaJUejf  t.  Ryan,  163 
U.  S.  436,  38  li.  ed.  773,  4  Inters.  Com.  Rep. 
•64,  14  Sup.  Ct.  Rep.  866. 

Thi  intent  of  the  constituent  companies 
themselves  to  organize  a  new  corporation 
distinct  from,  and  independent  of,  the  Min- 
nesota Western  Railroad  Company,  i^  evi- 
dent from  their  action  in  taking  advantage 
of  all  the  powers  conferred  upon  a  consoli- 
dated company  that  had  not  been  possessed 
by  the  Minnesota  Western  Railroad  Com- 
pany, and  was  emphasized  by  the  adoption  of 
a  distinct  name. 

Fitz  V.  Minneaota  C.  B.  Co.  11  Minn.  414, 
Gil.  304;  Huff  v.  Winona  d  Bt.  P.  R.  Co.  11 
Minn.  180,  Gil.  114;  Shields  v.  Ohio,  96  U. 
S.  319,  24  L.  ed.  367;  Btaie  v.  Northern  0. 
R.  Co.  44  Md.  131 ;  Charlotte,  C.  <£  A.  R.  Co. 
v.  Oibhea,  27  S.  C.  386,  4  S.  E.  49;  Frazier 
V.  East  Tennessee,  V.  A  Q.  R.  Co.  88  Tenn. 
138,  12  S.  W.  637;  Ames  v.  Lake  Superior 
<t  M.  S.  R.  Co.  21  Minn.  241. 

The  fact  that  the  act  of  1881  wm  cast  in 
the  form  of  an  act  amendatory  of  the  act  in- 
corporating the  Minnesota  Western  Railroad 
company  is  only  one  item  of  evidence  (and 
in  this  instance  an  extremely  unimportant 
item)  as  to  the  intention  of  the  legislature, 
and  can  have  little  weight  in  view  of  the 
plain  an4  unambiguous  language  of  the  act 
itself. 

Ames  T.  Lake  Superior  A  U.  S.  R.  Co.  21 
Minn.  241. 

[S40]     *Mr.  Justice  McKemna,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 
To  sustain  the  motion  to  dismiss  for  want 


of  jurisdiction  the  defendant  in  error  con- 
tends that  the  Federal  question  raised  here 
wiis  not  that  raised  in  uie  court  below,  and 
therefore  cannot  be  entertained,  and  that, 
besides,  there  was  a  question,  not  Federal, 
decided  by  the  court  sufScient  to  support  its 
judgment. 

(1)  No  right  under  the  Constitution  of 
the  XTnited  States  was  claimed  in  the  an- 
swer. But  the  protection  of  section  10,  arti- 
cle 1,  and  the  Fourteenth  Amendment  of  that 
instrument,  was  invoked  in  the  assignment 
of  errors  on  appeal  to  the  supreme  court  and 
urged  upon  its  consideration.  It  is  true  they 
claimed  the  law  of  1863  as  the  contract,  and 
not  explicitly  that  of  1881.  But  they  also 
claimed  that  the  act  of  1881  did  not  create  a 
new  corporation,  and  whether  it  did  or  not, 
that  the  act  continued  the  immunity  from 
liability  for  the  corporate  debts  to  the  stock 
and  stockholders  of  the  consolidated  corpora- 
tion. We  think  this  makes  substantial 
identity  between  the  Federal  question  in  the 
supreme  court  of  the  state  and  in  this  court. 

(2)  But  it  is  said  the  state  court  did  not 
decide  the  Federal  question,  but  decided  that 
the  act  of  1881  created  a  new  corporation, 
which  became  subject  to  the  constitutional 
provision  imposing  liability  upon  stockhold- 
ers for  corporate  debts,  and  that  the  court 
rested  its  judgment  on  that  construction. 
TTie  court  said:  "Whatever  may  be  the  lia- 
bility of  the  several  [constituent]  corpora- 
tions we  need  not  inquire,  because  the  liabili- 
ty here  sought  to  be  enforced  is  one  against 
individuals  who  have  been  and  are  stockhold- 
ers in  tlie  new  corporation."  And  again: 
"Other  questions  have  been  raised  and  dis- 
cussed by  the  respective  counsel,  but  a  dcci- 


ttcoi,  parties  to  the  same,  and  all  the  property, 
real,  personal,  and  mixed,  and  all  the  debts  due, 
on  whatever  account,  to  either  of  said  corpora- 
tions, as  well  as  all  the  stock,  subscriptions, 
and  other  things  In  action  belonging  to  either 
of  said  corporations,  shall  be  taken  and  deemed 
to  be  trantferred  to  and  vested  In  such  new  cor- 
poration, withont  further  act  or  deed,  and  all 
claims,  demands,  property,  rights  of  way,  and 
every  other  Interest  shall  be  as  ellectnally  the 
property  of  the  new  corporation  as  they  were 
of  the  former  corporations,  parties  to  the  said 
agreement  and  act,  and  the  title  to  all  real  es- 
tate, taken  by  deed  or  otherwise  under  the  laws 
of  this  state,  vested  In  either  of  said  corpora- 
tions, parties  to  said  agreement  and  act,  shall 
not  be  deemed  to  revert  or  be  In  any  way  Im- 
paired by  reason  of  this  act,  or  anything  done 
by  virtue  thereof,  but  shall  be  vested  In  the  new 
corporation  by  virtue  of  such  act  of  consolida- 
tion. 

Section  thirteen  (18).  The  rights  of  all 
crcditora  of  and  all  the  boldera  of  liens  upon  the 
property  of  either  of  said  corporations,  parties 
to  said  agreement  and  art,  shall  remain  and  be 
preserved  unimpaired,  and  shall  be  assumed  and 
borne  by  the  new  corporation,  and  the  respec- 
tive corporations  shall  be  deemed  to  continue 
In  existence  so  far  as  necessary  to  preserve  the 
same,  and  all  debts  and  liabilities  Incurred  by 
either  of  said  corporations  shall  thenceforth  at- 
tach to  such  new  corporation  and  be  enforced 
against  It  and  Its  property  to  the  same  extent 
ns  If  said  debts  or  Ilnbllltles  bad  been  original- 
ly Incurred  or  constructed  by  It.  No  suit  or 
•rtlon  or  other  proceeding  now  pending  before 
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any  court  or  tribunal  In  which  either  of  said 
railroad  companies  Is  a  party  shall  be  deemed 
to  have  abated  or  been  discontinued  by  the 
agreement  and  act  of  consolidation  as  Afore- 
said, but  the  same  may  be  conducted  In  the 
name  of  the  existing  corporation  to  final  Judg- 
ment, or  such  new  corporation  may  be,  by  or- 
der of  the  court,  on  motion,  substituted  as  a 
party;  salts  may  be  brought  and  maintained 
against  such  new  corporation  tor  all  causes 
of  action  In  the  same  manner  as  against  other 
railroad  corporations  In  this  state. 

Section  fourteen  (14).  All  the  provisions  of 
the  general  laws  of  this  state,  in  regard  to  rail- 
road corporations,  shall  be  applicable  to  any 
new  corporations  formed  by  consolidation  un- 
der the  provisions  of  this  act,  except  so  far  as 
the  same  shall  not  be  applicable  thereto  by  rea- 
son of  the  situation  of  portions  of  Its  line 
without  this  state.  Provided,  That,  neverthe- 
less, the  privileges,  franchises,  exemptions,  Im- 
manltles,  hitherto  granted  to  the  Minneapolis 
&  St.  Louis  Railway  Company  shall  continue 
to  and  be  vested  In  such  new  corporation  with 
the  same  effect  as  If  originally  granted  thereto, 
and  that  such  new  corporation  may  at  any 
time  hereafter  be  consolidated  with  any  other 
railroad  company  or  companies  in  the  ^ame 
manner  and  with  the  same  effect  as  is  by  this 
act  provided. 

Section  two.  This  act  shall  take  effect  and 
be  in  force  from  and  after  Its  passage. 

Approved  this  second  day  of  March,  a.  o. 
1881. 
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Bion  upon  them  by  this  court  in  this  action 
is  entirely  unnecessary,  and  we  express  no 
opinion  thereon."  This  was  in  effect  to  deny 
the  existence  of  the  contract  claimed  by 
plaintifTs  in  error.  But  it  is  the  duty  of 
this  court  to  decide  for  itself  the  fact  of  con- 
tract and  its  impairment,  and  the  motion  to 
dismiss  must  tlierefore  be  denied. 
[841]  'The  territorial  act  of  1853  by  which  the 
Minnesota  Western  Railroad  was  incorpo- 
rated is  claimed  primarily  to  be  the  contract 
which  is  impaired.  It  gave  immunity  to 
the  stockholders  of  that  company  from  lia- 
bility for  the  corporate  debts,  or  rather  did 
not  impose  such  liability.  It  is  claimed  that 
the  Constitution  of  the  state  of  1858  violated 
this  contract.  It  imposes  liability  upon 
each  shareholder  of  any  corporation  to  the 
amount  of  stock  held  or  owned  by  him.  It 
'  is  self-executing.  Willis  t.  Mabon,  48  Minn. 
140,  16  L.  E.  A.  281,  50  N.  W.  1110. 

The  act  of  1881  is  also  claimed  as  a  con- 
tract which  became  binding  on  the  state  by 
the  acceptance  of  its  provisions  by  the  sever- 
al railroad  companies,  and  is  impaired  by  the 
application  -  of  the  Constitution  of  the 
state. 

If  the  Minnesota  Western  Railroad  or  its 
stockholders,  or  any  of  the  other  railroad 
companies  or  their  stockholders,  were  par- 
ties to  this  suit,  the  questions  presented 
would  be  simpler.  But  neither  of  the  com- 
panies is  party  to  the  suit,  nor  are  the  stock- 
holders parties.  Their  rights  are  asserted 
to  be  transferred  to  the  plaintifTs  in  error  by 
virtue  of  the  act  of  1881. 

The  argument  is  that  prior  to  the  adoption 
of  the  state  Constitution  the  stockholders  of 
the  original  corporation  created  by  the  act 
of  1853  were  exempt  from  personal  liability 
for  corporate  indebtedness ;  that  prior  to  con- 
solidation, under  the  act  of  1881,  the  stock- 
holders of  the  constituent  companies  were  al- 
so exempt.  It  is  hence  contended  that  it  is 
immaterial  whether  the  Minneapolis  Rail- 
road Company  is  the  original  of  that  name 
chartered  by  the  act  of  1853,  or  a  new  corpo- 
ration created  by  the  consolidation.  If  it  is 
identical,  it  is  argued,  with  the  original 
company,  its  stockholders  are  exempt  be- 
cause its  charter  contract  is  older  than  the 
Constitution  of  the  state.  If  it  is  a  new 
company,  its  stockholders  are  nevertheless 
exempt  because  it  is  the  settled  law  in  Min- 
nesota that  its  legislature  may  transmit  em- 
isting  franchises,  immunities,  and  exemp- 
tions vested  in  one  corporation  to  a  new  cor- 
poralion.  although  it  could  not  grant  new 
franchises  of  the  same  class  to  such  corpora- 
tion. And  that  the  legislature  has  exercised 
this  power  and  specifically  vested  in  the  con- 
solidated company,  first,  all  the  franchises, 
privileges,  and  immunities  of  each  of  the 
[342]constituent  companies;  *and,  second,  the 
particular  privileges,  exemptions,  and  immu- 
nities granted  to  the  Minnesota  Western 
Railroad  Company. 

We  think  that  there  is  no  doubt  whatever 
that  the  act  of  1881  created  a  new  corpora- 
tion. It  is  so  designated,  not  only  express- 
ly, but  by  distinction  from  the  old  corpora- 
tions. The  original  Minneapolis  &  St.  Louis 
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Railwajr  Company  was  given  power  (9  9) 
to  acquire  by  lease  or  purchase  other  rail- 
road lines  or  consolidate  with  certain  other 
railroads.  Section  10.  It  chose  the  latter, 
and  the  conditions  of  the  consolidation  are 
prescribed.  The  consolidation  is  to  be  ac- 
complished by  an  agreement  of  the  directors 
of  the  companies  proposing  to  consolidate, 
and  the  agreement  is  to  provide  the  terms 
and  mode  of  carrying  the  same  into  effect, 
the  name  of  "the  new  corporation,  which 
may  be  the  name  of  either  corporation  party 
thereto,  or  any  other  name,"  the  number, 
names,  and  residences  of  the  directors  and 
other  officers,  the  amount  of  capital  stock 
and  the  number  of  shares  into  which  it  is 
to  be  divided,  and  the  classes  and  par  value, 
the  manner  of  converting  the  stock  of  the 
consolidating  companies  into  that  of  the  )t«ic 
corporation,  and  the  manner  of  compensat- 
ing the  stockholders  of  the  old  corporations 
who  declined  to  convert  their  stock  into  the 
stock  of  the  new  corporations,  and  many 
other  details. 

Section  11  is  as  follows: 

"Upon  the  approval  of  such  agreement  and 
act  of  consolidation,  as  hereinb'''''<re  proTid- 
ed,  and  upon  the  filing  of  the  8.1;..^.  or  a  oopj 
thereof,  in  the  office  of  the  secretary  of  stat^ 
the  said  corporations,  parties  thereto,  shall 
be  deemed  and  taken  to  be  one  corporatioii, 
by  the  name  provided  in  the  said  agreement 
and  act,  and  the  stock  of  the  new  corpora- 
tion issued  under  'the  terms  of  such  agree- 
ment and  act  of  consolidation  in  exchange 
for  the  stock  of  the  former  companies  shall 
be  deemed  and  taken  as  lawful  stock,  and 
subject  only  to  such  further  payments,  calls, 
or  assessments,  if  n"y.  as  may  be  mentioned 
in  the  said  consolidation  agreement,  and 
such  new  corporation  shall  possess  all  the 
powers,  rights,  and  franchises  conferred 
upon  each  of  its  constituent  corporations, 
and  shall  be  subject  to  all  the  restrictions 
and  duties  impost  by  the  laws  of  the  state." 

There  can  be  no  doubt,  therefore,  that  a 
new  corporation  'was  created  with  newstock-{849) 
holders,  and  the  case  is  brought  in  close 
similarity  to  Shields  v.  Ohio,  95  U.  S.  319, 
24  L.  ed.  357.  Tn  that  case,  as  in  this,  there 
was  a  consolidation  of  railroad  companies, 
and  it  was  held  a  new  corporation  was 
formed.  In  that  case,  as  in  this,  one  of  the 
companies  claimed  a  special  right  under  its 
charter  (the  right  to  charge  ouch  tolls  as  it 
might  deem  "reasonable")  and  its  transmit 
sion  to  the  new  corporation  by  the  provision 
of  the  act  authorizing  consolidation,  which 
declared:  "And  such  new  corporation  shall 
possess  all  the  powers,  rights,  and  franchises 
conferred  upon  such  two  or  more  corpora- 
tions by  the  several  acts  incorporating  the 
same,  or  relating  thereto  respectively,  and 
shall  be  subject  to  all  the  duties  imposed  by 
such  acts,  so  far  as  the  same  may  be  con- 
sistent with  the  provisions  of  this  act." 

The  claim  was  rejected,  Mr.  Justice 
Swayne,  speaking  for  the  court,  said: 

"The  legislature  had  provided  for  the  «»- 
solidation.  In  each  case,  before  it  took  place 
the  original  companies  existed  and  were  in- 
dependent of  each  other.    It  could  not  oeeor 
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without  th«ir  consent.  The  consolidated 
company  had  then  no  existence.  It  could 
have  none  while  the  original  corporation 
subsisted.  All — ^the  old  and  the  new — could 
not  coexist.  It  was  a  condition  precedent  to 
the  existence  of  the  new  corporation  that  the 
old  ones  should  first  surrender  their  vitality 
and  submit  to  dissolution.  That  being  done, 
eo  inatanti  the  new  corporation  came  into 
existence.  But  the  franchises  alone  to  be  a 
corporation  would  have  been  unavailing  for 
the  purposes  in  view. 

"There  is  a  material  difference  between 
such  an  artificial  creation  and  a  natural  per- 
son. The  latter  can  do  anything  not  forbid- 
den by  law.  The  former  can  do  only  what  is 
authorized  by  its  charter.  Baltimore  dc  0. 
R.  Co.  V.  Harrit,  12  Wall.  65,  20  L.  ed.  354. 
It  was  therefore  indispensable  that  other 
powers  and  franchises  should  be  given.  This 
was  carefully  provided  for.  The  new  organ- 
ization took  the  powers  and  faculties  desig- 
nated in  advance  in  the  acts  authorizing  the 
consolidation, — no  more  and  no  less.  It  did 
not  acquire  anything  by  mere  transmission. 
It  took  everything  by  creation  and  grant. 
[S44]The  language  was  'brief  and  it  was  made 
operative  by  reference.  But  this  did  not  af- 
fect the  legal  result.  A  deed  inter  partes 
may  be  made  as  effectual  by  referring  to  a 
description  elsewhere  as  by  reciting  it  in  full 
in  the  present  instrument.  The  consequence 
is  the  same  in  both  cases." 

In  the  case  at  bar,  however,  the  grant  to 
the  new  corporation  is  claimed  to  be  not 
only  of  the  franchises  of  the  constituent 
companies,  but  of  their  "exemptions," — not 
only  of  the  franchises  of  the  original  Min- 
nesota &  St.  Louis  Railway  Company,  but  of 
its  "exemptions  and  immunities."  But 
what  franchises,  exemptions,  and  immuni- 
ties? The  designation  is  definite, — those  of 
"each  of  said  corporations,"  those  "hitherto 
granted  to  the  Minneapolis  &  St.  Louis  Rail- 
way Company," — not  those  of  or  those  grant- 
ed to  the  stockholders  of  either  company. 
And  the  distinction  must  be  observed, — the 
distinction  between  a  corporation  and  its 
stockholders.  It  is  made  in  many  cases. 
This  court  has  recognized  it  for  the  purposes 
of  taxation.  To  judge  of  the  intention  of 
the  legislature,  whether  it  is  in  accordance 
with  or  against  the  policy  and  provisions  of 
the  Constitution  of  the  st.ate,  the  distinction 
ought  to  be  recognized.  The  exemption  of 
stockholders  from  the  payment  of  corporate 
debts  or  their  liability  to  pay  them  (indi- 
vidual liability)  is  the  concern  of  the  stock- 
hoMers  and  the  corporate  creditors. 

We  do  not  mean  to  say  that  such  an  ex- 
emption may  not  be  secured  by  the  charter 
of  a  corporation  and  protected  to  its  stock- 
holders by  the  Constitution  of  the  United 
.States  from  impairment  by  subsequent  state 
jpgislation.  But  we  do  mean  to  say  that 
in  a  state  having  a  constitutional  provision 
imposing  liability  on  stockholders,  if  the  leg- 
islature intended  those  of  a  new  corporation 
created  by  it  should  be  exempt  it  would  ex- 
press the  intention  directly,  and  not  commit 
it  to  disputable  inference  from  provisions 
which  apply  by  name  to  the  corporation. 
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The  question  is  as  to  the  intention  of  the 
legislature,  and  in  ascertaining  that  inten- 
tion it  must  be  remembered  that  the  act  of 
1853  did  not  grant  immunity  to  the  stock- 
holders of  the  Minnesota  Western  Railroad 
from  liability.  The  immunity  resulted  be- 
cause liability  was  not  imposed,  and  this  le- 
gal  right  of  'the  stockholders  of  that  corpo-t***J 
ration,  we  do  not  think,  can  be  said  to  have 
been  transmitted  to  the  stockholders  of  the 
new  corporation  created  by  the  act  of  1881 
by  the  grant  to  it  of  the  "immunities  here- 
tofore granted  to  the  Minneapolis  &  St. 
Louis  Railway  Company." 

Besides,  the  grant  of  power  to  the  new  cor- 
poration had  adequate  purpose.  As  was 
said  in  Shields  v.  Ohio,  95  U.  S.  319,  24  L. 
ed.  357,  powers  and  faculties  were  necessary 
to  be  bestowed  upon  the  new  organization, 
and  this  could  be  done  directly,  as  it  was  to 
a  great  extent,  or  by  reference,  and  would  be 
supposed  to  be  done  in  subordination  to  con- 
stitutional restrictions.  Nor  does  the  pro- 
vision of  §  14,  which  makes  the  new  corpora- 
tion subject  to  the  general  laws  of  the  state, 
except  as  to  the  privileges,  franchises,  ex- 
emptions, and  immunities  hitherto  granted 
to  the  Minnesota  &  St.  Louis  Railway  Com- 
pany, conflict  with  the  supposition.  That 
provision  had  its  explanation  in  the  previous 
laws  applying  to  that  company.  After  its 
incorporation  in  1853  the  Minnesota  West- 
ern did  nothing,  and  nothing  was  done  in 
pursuance  of  the  purpose  of  its  incorpora- 
tion, until  after  the  act  of  1870  authorizin'? 
a  change  of  its  name  to  the  Minnesota  &  St. 
Louis  Railway  Company.  That  act  gave  it 
new  powers,  authorized  the  creation  and  is- 
suance of  differeiit  classes  of  stock,  and  pro- 
vided a  means  of  taxation,  and  exemnted  it 
from  all  other  taxation.  But  it  is  not  neces- 
sary to  extend  the  discussion  farther. 

We  have  not  deemed  it  necessary  to  con- 
sider the  effect  of  the  constitutional  provi- 
sion as  an  amendment  to  the  act  of  1853,  or 
the  power  of  the  legislature  to  pass  the  act 
of  1881  if  it  could  be  construed  as  contended 
for  by  plaintiffs  in  error.  We  construe  it 
differently,  and  determine  against  their  con- 
tention. In  other  words,  we  hold  that  the 
legislature  did  not  intend  by  the  act  of  1881 
to  give  immunity  to  the  stockholders  of  the 
new  corporation  from  the  liability  imposed 
by  the  Constitution  of  the  state. 

Judgment  affirmed. 


•RICHARD  P.  CAPPREY,  as  County  Clerk[84«] 
of  Oklahoma  County.  Oklahoma  Territory, 
Plff.  in  Err.  and  Appt., 

V. 

TERRITORY  OP  OKLAHOMA  on  the  rela- 
tion of  Harper  S.  Cunningham,  Attorney 
General. 

(See  8.  C.  Reporter's  ed.  346-349.) 

Appeal — from  territorial  court — amount  in 


Note. — At  to  luriidiction  of  Supreme  Court 
to  review  territorial  decittons — see  note  to 
Miners'  Bank  v.  Iowa,  13  L.  ed.  V.  S.  867. 

.18  to  amount  necetiarv  to  give  United  States 
Supreme  Court  juriadiction — see  note  to  Scbank 
V.  Mollne,  H.  &  S.  Co.  87  L.  ed.  U.  8   256. 

799 


Digitized  by 


Google 


8M-848 


SmraBHK  CotntT  or  the  UirrnD  S-mtks. 


Oct.  Tnnc, 


oimtrovenjf — deoition  aa  to  duty  of  oounty 
elerk  in  retpeot  to  taat*. 

A  Aeeldoii  reqtiirlng  &  eounty  clerk  to  comply 
witb  an  order  of  a  territorial  board  of  equal- 
isation Increaaing  the  assessed  valnatlon  of 
the  property  In  the  county  does  not  Involve 
any  pecuniary  rights  of  the  clerk,  where  It 
does  not  appear  that  he  Is  a  property  owner 
or  taxpayer  of  the  county,  but  bases  his  re- 
•Istance  to  the  order  upon  bis  duty  as  an  of- 
ficer ;  and  therefore  such  decision  Is  not  with- 
in the  Jurisdiction  of  the  United  States  Su- 
preme Court  on  appeal  from  or  writ  of  error 
to  the  supreme  court  of  the  territory. 

[No.  182.] 

Argued  Marok  IS,  H,  1900.    Decided  Apnl 
9,  1900. 

IN  ERROR  to  and  on  APPEAL  from  the 
Supreme  Court  of  the  Territory  of  Okla- 
homa to  review  the  judgment  of  that  court 
granting  a  writ  of  mandamus  and  commits 
ting  the  defendant  to  jail  for  refusing  to 
obey  the  writ.    Diamiaaed.    . 

The  facta  are  stated  in  the  opinion. 

Mr.  Jamoa  B.  Keaton  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error  and  ap- 
pellant on  motion  to  dismiss: 

The  value  of  the  matter  in  dispute  is 
measured  by  the  whole  amount  of  uie  tax, 
and  not  by  the  separate  parts  into  which  it 
is  to  be  divided  when  collected. 

Daviea  v.  Corbtn,  112  U.  S.  36,  28  L.  ed. 
627,  5  Sup.  Ct.  Rep.  4. 

Where  an  appeal  or  writ  of  error  has  been 
allowed  by  the  lower  court,  and  the  proof 
in  this  court  leaves  the  matter  in  douot,  a 
motion  to  dismiss  for  lack  of  jurisdictional 
amount  will  be  denied.  . 

Rector  v.  Lipscomb,  141  U.  S.  657,  36  L. 
ed.  857,  12  Sup.  Ct.  Rep.  83;  Oage  v.  Pum- 
peUjf,  108  U.  S.  164,  27  t.  ed.  668,  2  Sup.  Ct 
Rep.  300. 

In  the  case  at  bar,  however,  the  proof  to 
show  jurisdictional  amount  is  overwhelm- 
ing; consequently  the  court  will  encounter 
no  difficulty  on  this  question. 

Hicaa  v.  Williama,  104  U.  S.  656,  26  L.  ed. 
842. 

Ur.  Jolm  8.  Flanmery  also  argued  the 
cause  and,  with  Meaara.  Jamea  R.  Keaton 
and  Francis  J.  Kearful,  filed  a  brief  for 
plaintiff  in  error  and  appellant. 

JIfr.  Frederick  C.  Biyaa  arfnied  the 
cause  and.  with  Messrs.  ffarper  S.  Cunning- 
ham and  Charlea  Diek,  filed  a  brief  for  de- 
fendant in  error  and  appellee. 

[•46]  *Mr.  .Tustice  MoKeiuia  delivered  the 
opinion  of  the  court: 

This  is  an  action  of  mandamus  broufrht 
by  the  territory  of  Oklahoma  on  the  rela- 
tion of  Harper  S.  Cunningham,  attorn^ 
general  of  the  territory,  against  Richard  F. 
Caffrey,  county  clerk  of  Oklahoma  county. 
The    territorial    board    of    equalization, 

[S47]composed  of  the  governor,  'the  territorial 
secretary,  and  the  auditor,  increased  the  as- 
sessed valuation  of  the  property  of  Oklaho- 
ma ootmty  ^*  per  cent,  and  notified  the 
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plaintiff  in  error  and  appellaot  thereof,  ■■ 
county  clerk. 

He  refused  to  comply  with  the  order,  and 
this  action  was  brought  in  the  Bupreme 
court  of  the  torritory  to  compel  compliance 
therewith. 

An  altematiTe  writ  of  mandamus  was  is- 
sued, to  which  he  made  retom  and  answer. 
In  his  return  and  answer  he  admitted  that 
he  had  been  duly  notified  of  the  order  of  the 
board  of  equalization,  and  had  failed  to 
comply  with  it,  and  all^zed  that  it  was  il- 
legal and  void,  because,  first,  the  board  had 
no  jurisdiction  or  legal  authority  to  make 
it;  second,  that  it  was  not  made  for  the 
purpose  of  equalizing  the  valuation  of  prop- 
erty, but  for  other  and  illegal  purposes; 
that  it  was  made  arbitrarily,  ana  without 
evidence  other  than  the  assessment  roll; 
that  the  valuation  of  the  property  of  Okla- 
homa county,  as  shown  by  tne  assessment 
roll,  was  fair  and  as  high  as  the  proper^ 
of  Pottawatomie  county,  which  the  board 
took  as  the  basis  of  equalization;  that  a 
large  part  of  the  property'  whose  valuation 
was  increased  consisted  of  money. 

He  also  alleged  that  he  was  prevented 
from  complying  by  an  order  of  the  board  of 
county  commissioners. 

He  prayed  "that  he  be  granted  a  hearing 
in  behalf  of  the  taxpayers  of  his  conn^,  in 
order  that  he  may  establish  by  competent 
proof  the  all^tiona  of  fact  hereinbefore 
set  out,  and  that  upon  a  final  hearing  he 
have  judgment  against  the  relator  for  his 
costs  in  this  behalf  laid  out  and  expended." 

A  motion  was  made  by  relator  to  quash 
the  answer  and  return,  which  was  granted, 
and  on  the  21st  of  September,  1898,  judg- 
ment was  entered  granting  a  peremptory 
writ  of  mandamus  against  the  plaintiff  in 
error  and  appellant. 

Declining  to  obey  the  writ,  he  was  dted 
for  contempt,  and  such  proceedings  were  had 
on  the  citation  that  he  was  adjudged  guilty, 
and  committed  to  jail  until  he  should  com- 

Sly  with  the  writ,  and  tiie  case  was  then 
rought  here. 

A  motion  is  made  to  dismiss  for  want  of 
jurisdiction  in  this  court,  which  we  think 
should  l>e  granted. 

*It  is  provided  by  the  act  of  March  3, 1886iSWJ 
that  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  judgment  or  de- 
cree in  the  supreme  court  of  any  of  the  terri- 
tories of  the  United  States,  unless  the  mat- 
ter in  dispute,  exclusive  of  costs,  shall  ex- 
ceed the  sum  of  $6,000,  or  unless  the  validi- 
ty of  a  patent  or  a  copyright  is  involved,  or 
a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  Stetes,  is  drawn  in 
question.    23  Stat  at  L.  443,  chap.  355. 

There  is  controversy  between  the  parties, 
respectively  supported  by  affidavito.  whether 
the  effect  of  the  order  of  the  territorial 
board  of  equalization  is  to  increase  the  tax- 
es of  the  county  $3,179.27  or  $28,751.87. 
But  whether  it  is  one  sum  or  the  other,  the 
plaintiff  in  error  and  appellant  does  not 
show  that  he  has  any  interest  in  it.  He 
does  not  allege  that  he  is  a  property  owner 
or  a  taxpayer  of  the  county.  He  alleges  he  ia 
its  county  clerk,  and  bases  his  rcsiRtanee  to 
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tha  <»der  of  tha  territorial  board  of  equali* 
sation  upon  Us  duty  as  such  officer. 

Uowever  this  may  have  juatified  hi*  ao- 
tion,  of  whid>  we  express  no  opinion,  or  may 
have  caused  a  dispute  whicli  the  territorial 
court  had  jiuisdiction  to  pass  on  and  deter- 
mine, it  does  not  give  us  jurisdiction.  To 
justify  our  taking  jurisdiction  there  must  be 
a  controversy  whi<^  invc^Tes  pecuniaryvalue 
exceeding  (5,000  to  the  party  appealing.  In 
other  words,  there  must  be  a  oispute  which 
involves  a  sum  in  excess  of  $5,000,  and  such 
sum,  or  property  of  its  value,  mu  .  be  talcen 
from  him  by  the  judgment  which  he  seeks  to 
review. 

Colvin  V.  Jaekaonville,  168  U.  8.  460,  39 
L.  ed.  1053, 15  Sup.  Ct  Rep.  866,  is  in  point. 
It  was  a  suit  in  equity  to  restrain  the  issue 
of  bonds  by  the  city  of  Jacksonville,  and  was 
brought  in  the  circuit  court  of  the  United 
StatM  for  the  northern  district  of  Florida. 
Colvin  allied  that  he  was  a  taxpayer,  and 
that  the  amount  of  taxes  that  would  be  as- 
sessed upon  the  property  owned  by  him  in 
the  city  would  exceed  $2,000.  This  wm  de- 
nied, and  the  complainant  then  contended 
that  not  the  amount  of  his  taxes,  but  the 
amount  of  the  bonds  proposed  to  be  issued 
($1,000,000),^ was  the  amount  in  controver- 
sy. The  circuit  court  dismissed  the  case  for 
want  of  jurisdiction,  and  this  court  sus- 
tained the  ruling,  saying  by  the  Chief  Jus- 
(S40]tice  that  "the  amount  of  the  interest  of 'com- 
plainant, and  not  the  entire  issue  of  bonds, 
was  the  amount  in  controversy,  and,  in  re- 
spect of  that,  we  have  no  doubt  the  ruling 
of  the  circuit  court  was  correct."  El  Paso 
Water  Co.  v.  El  Paso,  162  U.  S.  157,  38  L. 
ed.  396,  14  Sup.  Ct  Rep.  494,  was  cited  and 
approved. 

In  the  pending  action  the  plaintiff  in  er- 
ror and  appellant  has  neither  gained  nor 
lost  any  money  or  money's  worth  by  the 
judgment  of  the  supreme  court  of  the  terri- 
tory. 

The  writ  of  error  and  appeal  are  dts- 
miatei. 


SiORABD  F.   Caffret,   County  Clerk,  etc., 
Plif.  in  Err.  and  Appt., 

V. 

TkmuTOBT  or  Oklahoma  e»  rel.  W.  R.  Tay- 
lor, County  Attorney. 


(See  S.  C.  Beporter's  ed.  S49.) 
[No.  274.1 


IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa.   Diamiased. 

Counsel  in  this  cause  having  stipulated 
that  the  same  judgment  shall  be  entered  in 
this  case  as  in  No.  182  (177  U.  S.  346.  ante, 
Tnn,  20  Sup.  Ct.  Rep.  664),  the  torit  of  error 
f"<l  appeal  are  dismissed. 
'  —  TT.  8. 


B.  F.  BLACK,  App<, 

«. 

WALTER  P.  JACKSON. 

(Bee  8.  C  Beporter's  ed.  849-865.) 

AppMl — amount  in  oontroversy — right  to 
jury  in  territorial  oowrt — injunotion  to  es- 
tablish title  to  land. 

1.  Tke  value  of  land,  and  not  simply  the  value 
of  tbe  risbt  of  present  possession  thereof.  Is 
the  amount  In  controversy  for  the  parpose 
of  an  appeal  to  the  Sapreme  Court  of  the 
United  States  from  the  supreme  coart  of  a 
territory,  when  the  case  involves  a  claim  of 
right  to  land  of  which  the  naked  legal  title 
remains  In  the  United  Statea 

2.  A  mandatory  Injunction  to  establish  a  right 
to  the  possession  of  land  claimed  as  a  home- 
stead under  the  United  States  statutes  can- 
not be  granted  by  an  Oklahoma  coart,  under 
Okla.  Stat.  (1893)  704,  i  3882,  abolishing  the 
distinction  between  actions  at  law  and  suits 
In  equity,  where  no  special  grounds  are  shown 
for  equitable  relief,  and  there  Is  a  remedy 
at  law  by  action  of  forcible  detainer,  and  a 
Jury  trial  Is  not  waived,  since  there  Is  a  right 
to  a  Jury  trial  In  such  case,  by  virtue  of  U. 
8.  Const.  Ttb  Amend. 

[No.  107.1 

BubvMtted  February  1, 1900.  Deoided  Uaroh 
te,  1900. 

APPEAL  from  the  Supreme  Oamt  of  th« 
Territory  of  Oklahoma  to  review  a  de- 
cision affirming  a  judgment  granting  an  in- 
junction in  an  action  relating  to  the  posses- 
sion of  land  claimed  as  a  homestead.  Re- 
versed. 

See  same  case  below,  6  Okla.  751,  62  Pm. 
406. 

Statement  by  Mr.  Justice  Harlamt 
*By  a  petition  filed  by  Jackson  against[3S0] 
Black  in  the  district  court  of  Kay  county, 
Oklahoma  territory,  the  following  case  waa 
made: 

On  the  17th  day  of  November,  1886,  Jack- 
son made  a  homestead  entry  upon  the  S.  W. 
y^  sec.  26,  T.  28,  R.  2  east,  I.  M.  The  same 
land,  prior  to  thst  date,  had  been  embraced 
in  a  homestead  entnr  made  by  Black,  but 
that  entry  was  finally  held  for  cancelation 


NOTB. — At  to  juHsdiction  of  Supreme  Court 
to  revieu)  terrUorial  decisions — see  note  to 
Miners'  Bank  v.  Iowa,  IS  L.  ed.  U.  S.  867. 

At  to  amount  necessary  to  give  United  States 
Supreme  Court  furtsdteUon — see  note  to  Schunk 
V.  Mollne.  M.  *  S.  Co.  87  U  ed.  U.  S.  256. 

As  to  ri'jht  to  trial  by  lury — see  notes  to 
Gilenbecker  v.  Plymouth  County  Dlst.  Ct.  33  L. 
ed.  U.  S.  801 :  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shane, 
89  L.  ed.  U.  8.  727 :  Perego  v.  Dodge,  41  L.  ed. 
V.  8.  lis :  Grand  Rapids  ft  I.  R.  Co.  v.  Sparrow 
(C.  C.  W.  D.  Mich.)  1  L.  R.  A.  480 ;  Anderson  v. 
O'Donnell  (8.  C.)  1  L.  R.  A.  682. 

As  to  right  to  trial  iy  fury  in  Federal  courts 
— see  notes  to  O'Connell  v.  Beed.  6  C.  C.  A. 
603 ;  Vany  v.  Pelrce,  26  C.  C.  A.  628. 

As  to  mandatory  iniunotions — see  Mounds- 
vllle  V.  Ohio  Blver  B.  Co.  (W.  Va.)  20  L.  R.  A. 
161,  and  note. 
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by  the  Secretary  of  the  Interior,  who  by  a 
decision  rendered  October  26,  1896,  denied 
Block's  motion  for  review,  and  allowed 
Jackson  to  make  entry  of  the  land.  After 
that  decision  Black  continued  to  remain  in 
possession  of  the  west  80  acres  of  the  tract, 
and  refused  and  neglected  to  vacate  the 
same,  although  requested  to  do  so.  He  had 
upon  the  land  a  barbed-wire  fence  and  other 
[961]improvements  attached  *to  the  realty.  It 
was  alleged  that  he  was  financially  unable 
to  respond  in  damages  for  any  injury  he  was 
causing  the  plaintiff  by  trespassing  upon  the 
land,  and  that  plaintiff  had  no  adequate 
remedy  other  than  by  this  suit. 

The  relief  asked  was  a  mandatory  injunc- 
tion to  restrain  the  defendant  from  entering 
upon  or  in  any  manner  trespassing  upon 
or  using  any  portion  of  the  land  embraced 
in  the  plaintiff's  homestead  entry;  from  re- 
moving or  in  any  manner  destroying  the 
fence  or  other  improvements  on  the  lands 
that  were  permanently  attached  thereto; 
and  for  such  other  and 'further  relief  as  the 
court  deemed  just  and  right. 

The  defendant  filed  an  answer,  but  it  was 
withdrawn  that  he  might  file  a  demurrer. 
He  demurred  to  the  application  for  an  in- 
junction upon  the  grounds,  among  others, 
that  it  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action,  and  the  court  waa 
without  jurisdiction  of  the  subject-matter  of 
the  action.  The  demurrer  was  overruled, 
and  the  defendant,  after  excepting  to  tiiat 
ruling,  filed  an  amended  answer. 

In  the  first  paragraph  of  the  amended  an- 
swer the  defendant  allied  that  he  had  re- 
sided upon  the  land  in  question  since  about 
the  16th  day  of  Septemoer,  1893,  claiming 
a  right  thereto  under  the  laws  of  the  United 
States :  that  at  the  time  of  settlement  there- 
on, and  thereafter,  he  was  a  legally  quali- 
fied homestead  claimant;  that  he  had  done 
no  act  of  any  kind  or  nature  since  the  16th 
day  of  September,  1893,  disqualifying  him  to 
hold  the  land  as  a  homestead ;  that  on  the 
31st  day  of  October,  1895.  he  filed  a  home- 
stead entry  upon  the  land,  and  afterwards 
the  plaintiff  filed  a  contest  against  such  en- 
try upon  the  ground  that  his  settlement  as  a 
homestead  claimant  was  prior  to  that  of  de- 
fendant and  prior  to  the  filing  of  defendant's 
homestead  entry;  that  it  had  been  finally 
determined  and  decided  by  the  Land  Depart- 
ment of  the  United  States  that  defendant's 
settlement  upon  and  entry  of  the  land  was 
subsequent  to  that  of  plaintiff,  and  defend- 
ant's homestead  entry  was  canceled,  and 
plaintiff  allowed  to  make  homestead  entry 
upon  the  sole  ground  that  plaintiff's  settle- 
ment was  prior  to  the  settlement  and  home- 
stead entry  of  the  defendant;  that  during 
the  time  he  had  resided  upon  the  land,  de- 
[952]fendant  'had  placed  thereon  lasting  and  val- 
uable improvements,  worth  about  $500, 
claiming  to  be  entitled  to  the  benefit  of  the 
laws  of  the  United  States  and  of  the  terri- 
tory of  Oklahoma  relating  to  occupying 
claimants;  and  that  his  rights  "cannot  be 
disposed  of  in  a  case  in  equity  before  the 
court  only." 

The  second  paragraph  of  the  answer  al- 
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leged  that  on  the  16th  day  of  Septembtr, 
1893,  and  thereafter,  the  defendant  was  a 
native-bom  citizen  of  the  United  States,  ia 
all  respects  qualified  to  make  homestead  en- 
try upon  the  land  in  question ;  that  on  that 
day.  after  12  o'clock,  central  standard  time 
(a  signal  for  starting  from  the  outer  line  of 
the  Cherokee  outlet  being  given),  he  ran 
from  the  100-foot  strip  along  the  south  line 
of  the  state  of  Kansas  that  nad  been  meas- 
ured, staked  off,  and  reserved  as  a  gathering 
pltuie  for  those  desiring  to  "run"  for  lands 
m  the  Cherokee  outlet,  and  made  all  possible 
haste  to  secure  and  settle  upon  a  suitable 
piece  of  land  as  a  homestead;  that  there 
were  many  thousands  of  people  along  that 
line,  more  than  could  secure  homes  m  the 
outlet,  allowing  ICO  acres  to  each  qualified 
entryman;  that  the  plaintiff,  not  observing 
the  law,  the  proclamation  of  the  President, 
and  the  rules  governing  the  opening  of  those 
lands  to  settlement,  and  for  the  purpose  of 
gaining  an  unlawful  and  undue  advantage  of 
defendant  and  others  seeking  a  home  in  the 
outlet,  crossed  the  100-foot  reserve  around 
the  outer  boundary  of  the  lands  prior  to  12 
o'clock  noon,  central  standard  time,  Septem- 
ber 16,  1803,  and  unlawfully  and  wrongful- 
ly entered  upon  the  lands  embraced  within 
the  outlet  and  within  the  100-foot  reserva- 
tion known  as  the  Chilocco  reservation,  and 
at  the  hour  of  noon,  when  the  outlet  wm 
opened  to  settlement,  started  on  the  race  for 
a  home  from  the  south  line  of  that 
reservation  and  about  3%  miles  south 
of  the  100-foot  reservation  along  the 
northern  boundary  of  the  Cherokee  out- 
let, and  thereby  wrongfully,  unlawfully,  and 
unjustly  started  in  the  race  for  a  home  3y2 
miles  in  advance  of  the  defendant  and  other* 
who  observed  the  law  of  Congress  opening 
the  lands  to  settlement  and  the  President'^ 
proclamation  pursuant  thereto;  that  plain- 
tiff's prior  settlement  was  wholly  by  reason 
of  said  advantage;  that  plaintiff  filed  in  the 
United  States  land  ofllce  at  Perrr,  Oklaho- 
ma territory,  a  contest  'against  defendant'8[3M] 
homestead  entry  made  upon  the  land  de- 
scribed in  the  petition  on  the  31st  day  of 
October,  1893,  and  as  grounds  for  the  con- 
test alleged  and  claimed  that  he,  plaintiff, 
settled  upon  the  land  in  question,  claiming 
it  as  his  homestead  prior  to  the  settlement 
and  homestead  entry  of  defendant;  that  up- 
on the  trial  of  such  contest,  it  was  conclu- 
sively proved  and  admitted  by  plaintiff  that 
he  had  started  upon  the  race  from  the  south 
line  of  the  Chilocco  reservation  as  stated; 
that  upon  such  trial  the  register  and  receiv- 
er of  the  land  office  at  Perry,  Oklahoma  ter- 
ritory, found  from  the  evidence  that  plain- 
tiff had  started  upon  the  race  from  the  point 
and  in  the  manner  mentioned,  and  also  that 
his  settlement  upon  and  claim  of  the  land 
was  prior  to  that  of  defendant,  and  the  qual- 
ification of  the  plaintiff  to  acquire  a  home- 
stead on  account  of  his  having  entered  upon 
the  land  in  violation  of  the  act  of  Conp-ess 
opening  the  same  to  settlement  and  the  Pres- 
ident's proclamation  pursuant  thereto  wo* 
directly  in  issue  between  plaintiff  and  de- 
fendant in   the  contest  case ;  but   that   the 
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■raster  and  receiver,  although  finding  from 

|the  eTidence  and  admissionB  of  plaintiff  that 

ihe  had  so  entered  upon  said  land,  misunder- 

-         atood  and  wrongfully  interpreted  and  mis- 

'         APpli^  the  law  in  relation  to  the  qualifica- 

Itfon  of  plaintiff  to  take  and  hold  the  land  m 

;  A  homestead,  and  expressly  found,  as  a  mat- 

'  ter  of  law,  that  plaintiff  was  not  disqualified 

'  as  "a  sooner"  by  reason  of  having  entered 

upon  the  land  in  the  manner  aforesaid. 

The  answer  also  alleged  that  the  defend- 
ant duly  appealed  from  the  decision  of  the 
~  tegister  ana  receiver  to  the  Commissioner  of 
'  the  General  Land  0£5ce,  presenting  to  that 
officer  the  same  question  vrith  reference  to 
the  disqualification  of  plaintiff  to  acquire 
title  to  the  land  as  a  homestead,  but  that  the 
Ciommissioner  misapplied  the  law  and 
wrongfully  and  unlawfully  sustained  the 
tondusion  of  the  register  and  receiver  in 
that  r^ard;  that  the  defendant  then  ap- 
pealed to  the  Secretary  of  the  Interior,  to 
whom  the  same  l^al  question  was  submit- 
ted, and  the  Secretary  also  misapplied  the 
law  in  relation  to  the  qualification  of  plain- 
tiff and  wrongfully  and  unlawfully  sus- 
tained the  findings  of  the  Commissioner; 
that  the  defendant  duly  filed  his  motion  for 
review  in  the  case,  in  which  the  question  as 
,|S4]to  the  qualification  *of  plaintiff  was  present- 
ed, and  urged  a  reconsideration  and  reversal, 
but  the  Secretary,  still  misunderstanding 
and  misapplying  the'  law,  wrongfully  and 
unlawfully  refused  a  review,  and  wrongfully 
and  contrary  to  law  canceled  the  homestead 
entry  of  defendant  and  permitted  plaintiff 
to  make  homestead  entry  of  the  land,  al- 
though plaintiff  was  at  the  time,  and  still 
is,  wholly  disqualified  to  acquire  title  to  it 
based  upon  a  prior  settlement  by  reason  of 
bis  having  entered  upon  the  Cherokee  outlet 
in  violation  of  law;  that  by  reason  of  such 
disqualification  the  plaintiff  could  never  ac- 
quire the  title  to  the  land,  nor  a  greator  es- 
toto  therein  than  a  trust  estate  for  the  sole 
benefit  of  the  defendant ;  that  defendant  was 
lawfully  entitled  to  reside  upon  the  land  as 
a  homestead  and  acquire  the  title  thereto  by 
compliance  with  the  laws  of  the  United 
States  and  the  rules  of  the  Land  Depart- 
ment; and  that  plaintiff,  being  disqualified 
to  acquire  title,  should  not  be  heard  in  this 
action  to  demand  that  defendant  be  ejected 
from  the  land  and  his  home  and  improve- 
mente  thereon. 

The  answer  further  alleged  that  if  the  de- 
fendant were  ejected  from  the  land  and  his 
home  and  improvements  thereon  the  plaintiff 
would  relinquish  to  the  government  of  the 
United  States  fora  valuable  consideration  all 
his  claim  to  and  interest  in  the  land,  and  the 
same  would  "be  entered  as  a  homestead  by 
some  other  person  qualified  to  enter  and 
bold  the  same  and  a  stranger  to  the  disqual- 
ification and  wrongful  acts  of  the  plaintiff 
herein;  that  said  land,  with  the  improve- 
ments thereon  by  this  defendant,  could  be 
transferred  in  the  manner  aforesaid  for  the 
sum  of  $6,000;  that  he  has  been  by  tempo- 
rary order  of  this  court  restrained  from  ex- 
ercising the  right  of  possession  and  control 
over  all  of  said  land,  with  the  exception  of 
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about  6  acres  occupied  by  his  dwelling  and 
improvements  immediately  surrounding  the 
same,  and  that  he  is  ready  and  willing  to  exe< 
cute  to  the  plaintiff  a  good  and  sufiicieut 
bond  to  compensate  him  for  all  loss  of  every 
kind  or  nature  occasioned  by  defendant's  oc- 
cupancy and  detention  of  said  5  acres  and 
improvements,  provided  defendant  is  al- 
lowed to  retain  his  possession  thereof  and  so 
remain  in  poeition  to  assert  his  rights  to 
all  of  said  land  as  soon  as  he  can  possibly  do 
so  in  accordance  with  law."  . 

•The  defendant  prayed:  First.  That  the[8661 
plaintiff  be  not  allowed  to  further  maintein 
his  action  for  the  possession  of  the  land  or 
any  part  thereof.  Second.  That  in  the 
event  that  prayer  was  not  granted,  t^e  plain- 
tiff be  denied  the  right  to  maintain  his  ac- 
tion to  the  extent  of  wholly  ejecting  the  de- 
fendant from  the  5  acres  and  his  dwelling 
and  improvements  situated  thereon  until 
such  time  as  the  plaintiff  acquired  a  patent 
to  the  land  and  the  defendant  was  in  a  posi- 
tion to  commence  suit  for  the  purpose  of 
having  plaintiff's  title  so  acquired  declared 
to  be  held  in  trust  for  him. 

The  trial  court  sustained  a  demurrer  to 
the  answer,  and,  the  defendant  declining  to 
further  answer,  judgment  was  rendered  for 
the  plaintiff  as  prayed  for  in  the  application 
for  a  mandatory  injunction,  the  defendant 
being  enjoined  from  in  any  manner  entering 
upon  the  premises  in  question  or  exercising 
any  control  or  possession  over  them  except 
for  the  purpose  of  removing  therefrom  his 
improvements,  including  buildings  and  fen 
ces,  for  which  thirty  days'  time  was  given. 

This  judgment  was  affirmed  in  the  su 
preme  court  of  the  territory.  That  court  iv 
its  opinion  held  (using  the  words  of  the  syl 
labus  prepared  by  the  court)  that  "when 
adverse  claimante  are  residing  upon  a  trac' 
of  land,  and  each  claiming  the  same  as  i 
homestMd  by  virtue  of  priority  of  settle 
ment,  and  theLand  Department  makes  a  fina 
award  thereof,  the  losing  party  cannot  prop 
erly  claim  the  right  to  continue  his  residenct 
upon  the  land  for  the  purpose  of  bringing  a 
suit  in  equity  to  declare  a  trust  against  his 
successful  adversary,  when  he  has  already 
resided  upon  the  land  a  sufficient  length  of 
time,  under  the  law,  to  enable  him  to  make 
final  proof  for  the  land."  6  Okla.  761,  52 
Pac.  406. 

Mr.  Jolm  W.  Shartel  submitted  the 
cause  for  appellant.  Mr.  8.  H.  Harris  was 
with  him  on  the  brief. 

The  Code  of  Civil  Procedure  of  the  terri- 
tory makes  no  distinction  between  an  equita- 
ble right  to  possession  and  a  legal  right  to 
possession.  If  plaintiff  had  a  right  to  the 
possession  of  the  land  covered  by  his  entry, 
and  the  defendant  was  wrongfully  in  posses- 
sion of  a  portion  of  the  premises,  he  should 
have  brought  ejectment,  because  facto  which 
will  support  such  an  injunctional  proceed- 
ing will  equally  support  ejectment. 

Duffey  V.  Hafferty,  15  Kan.  9;  Simpson 
V.  Boring,  16  Kan.  248;  Mooney  v.  Olsen,  21 
Kan.  697;  Hollenhack  t.  Ess,  31  Kan.  88,  1 
Pac.  275. 
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Mr.  Fred  Beall  submitted  the  cause  for 
Appellee: 

Conceding  the  value  of  the  land  to  exceed 
$6,000,  there  is  nothing  in  the  record  by 
which  can  be  determinM  the  value  of  the 
possession  of  the  land,  which  was  the  mat- 
ter in  dispute. 

WilUa  V.  Eastern  Trust  <£  Bkg.  Co.  167  U. 
8.  76,  42  L.  ed.  83,  17  Sup.  Ct  Kep.  1004. 

The  right  asserted  by  Black  is  entirely 
speculative.  His  interest  as  alleged  is  too 
uncertain  and  contingent  to  give  this  court 
jurisdiction  of  his  appeal. 

South  Varolina  v.  Seymour,  163  U.  S.  353, 
tub  nom.  United  States  em  rel.  South  Caro- 
lina V.  Seymour,  38  L.  ed.  742,  14  Sup.  Ct. 
Rep.  871,  and  cases  cited;  Durham  v.  Sey- 
mour, 161  U.  8.  235,  40  L.  ed.  682,  10  Sup. 
Ct.  Rep.  452 ;  Huntington  v.  Saunders,  163  U. 
S.  319,  41  L.  ed.  174,  16  Sup.  Ct.  Rep.  1120. 

The  court  had  jurisdiction  to  issue  a  man- 
datory injunction. 

Woodruff  V.  Wallace,  3  Okla.  356,  41  Pac. 
357 ;  Sproai  v.  Durland,  2  Okla.  25,  35  Pac. 
682,  886;  Re  Lennon,  166  U.  S.  648,  41  L.  ed. 
1110,  17  Sup.  Ct.  Rep.  658;  2  Story,  Eq.  Jur. 
3d  ed.  p.  201,  i  950,  and  notes;  3  Pom.  Eq. 
Jur.  2d  ed.  p.  2093,  S  1359,  and  notes. 

To  exclude  equity  the  remedy  at  law  must 
be  as  practical  and  efiBcient  to  the  ends  of 
justice  and  its  prompt  administration  as  the 
remedy  in  equity. 

Tyler  v.  Savage,  143  U.  S.  79,  36  L.  ed. 
82,  12  Sup.  Ct.  Rep.  340;  Kilboum  v.  Sun- 
derland, 130  U.  S.  605,  32  L.  ed.  1005,  9  Sup. 
Ct.  Rep.  594;  D.  M.  Oshome  <£  Co.  v.  Mis- 
souri P.  R.  Co.  147  U.  8.  248,  37  L.  ed.  155, 
13  Sup.  Ct  Rep.  290. 

A  proceeding  by  unlawful  detainer  could 
not  give  full  relief  against  the  wrongful  acts 
of  tiie  defendant. 

Woodruff  V.  Wallace,  3  Okla.  356,  41  Pac. 
857. 

(SSS^    *Mr.  Justice  RarlMs,  after    stating  the 
facts,  delivered  the  opinion  of  the  court: 
1.  The  final  judgment  of  the  supreme  court 

(9Sd]of  the  territory  "can  be  re-examined  here 
if  the  value  of  the  matter  in  dispute  be  suffi- 
cient to  give  this  court  jurisdiction.  The 
defendant  claimed  to  have  acquired  by  his 
entry  and  settlement  a  vested  interest  in 
the  entire  land  covered  by  his  entry,  and  in- 
sisted that  even  if  the  plaintiff  obtained  a 
patent  therefor  the  title  would  be  held  in 
trust  for  him.  He  proceeds  in  his  defense 
upon  the  ground  that  after  residing  upon 
the  land  for  the  period  designated  in  the 
statute  he  will  be  entitled  under  the  law  to 
a  patent.  It  ought  not  to  be  assumed  that 
he  will  put  himself  in  such  position  that  he 
cannot  demand  a  patent.  Although  the 
naked  legal  title  remains  in  the  United 
States  in  trust  for  the  person  who  may  earn 
it,  we  think  that  in  determining  the  value 
of  the  matter  in  disputo  we  should  look  at 
the  value  of  the  land,  not  simply  at  the 
value  of  the  right  of  present  possession. 
According  to  the  weight  of  proof,  the  value 
of  the  land  embraced  by  the  homestoad  entry 
of  Black  is  more  than  the  sum  required  for 
our  jurisdiction.  23  Stat,  at  L.  443,  chap. 
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356;  26  SUt.  at  L.  81,  86,  chap.  182.  I  ft. 
Besides  the  demurrer  admiLted  the  aver- 
ment in  the  answer  to  the  effect  that  the 
land  with  the  defendant's  improvemeata 
thereon  could  be  transferred  in  the  manner 
stated  in  the  answer  for  the  sum  of  $6,000. 
The  motion  to  dismiss  the  appeal  must  ther^ 
fore  be  overruled. 

2.  This  case  having  been  detormined  on 
demurrer  to  the  answer,  it  must  be  taken  a« 
true  that  Black  resided  upon  the  land  in  dis- 
pute on  and  after  September  16,  1893,  claim- 
ing the  right  to  do  so  in  virtue  of  the  laws 
of  the  United  States  and  of  a  homestead  eatiy 
made  before  the  one  made  by  Jackson.  It 
appears  that  the  Land  Office  recognized  the 
prior  right  to  be  in  Jackson.  T^H  action 
of  the  Lond  Office,  Black  contends,  was  er- 
roneous in  matter  of  law,  and  he  has  an- 
nounced his  purpose,  in  the  event  a  patent 
is  issued  to  Jackson,  to  institute  appropri- 
ate judicial  proceedings,  the  object  of  which 
will  be  to  have  it  declared  that  the  legal  title 
is  held  in  trust  for  him.  He  insists  that  al- 
though, in  the  absence  of  fraud,  the  court* 
will  not  go  behind  the  facte  found  by  the 
Land  Department  in  any  contest  before  it 
relating  to  the  administration  of  the  public 
lands,  he  is  not  concluded  by  the  decision  of 
that  Department  upon  questions  of  law. 

If  parties  are  injuriously  affected  by 
any  action  of  the  Land  'Department  baHe<'[MT] 
upon  an  erroneous  view  of  the  law,  the 
courto  have  power  in  some  form  to  protect 
their  righte  against  such  illegal  action.  In 
Cornelius  v.  £e««el,  128  U.  S.  456,  461.  32  L. 
ed.  482,  483,  9  Sup.  Ct  Rep.  122,  124,  this 
court  said :  "He  power  of  supervision  pos- 
sessed by  the  Commissioner  of  the  General 
Land  Oflice  over  the  acte  of  the  register  and 
receiver  of  the  local  land  offices  in  the  dispo- 
sition of  the  public  lands  undoubtedly  au- 
thorizes him  to  correct  and  annul  entries  of 
land  allowed  by  them,  where  the  lands  are 
not  subject  to  entry,  or  the  parties  do  not 
possess  the  qualifications  required,  or  have 
previously  entered  all  that  the  law  permits. 
The  exercise  of  this  power  is  necessary  to  the 
due  administration  of  the  Lend  Department 
If  an  investigation  of  the  validity  of  such 
entries  were  required  in  the  courte  of  law 
before  they  could  be  canceled,  the  necessary 
delays  attending  the  examination  would 
greatly  impair,  if  not  destroy,  the  effideney 
of  the  Departmwit  But  the  power  of  super- 
vision and  correction  is  not  an  unlimitea  or 
an  arbitrary  power.  It  can  be  exerted  only 
when  the  entry  was  made  upon  false  testi- 
mony, or  without  authority  of  law.  It  can- 
not be  exercised  so  as  to  deprive  any  person 
of  land  lawfully  entered  and  paid  for.  By 
such  entry  and  payment  the  purchaser  se- 
cures a  vested  interest  in  the  property  and 
a  right  to  a  patent  therefor,  and  can  no  more 
be  deprived  of  it  by  order  of  the  Commis- 
sioner than  he  can  bie  deprived  by  such  order 
of  any  other  lawfully  acquired  property. 
Any  attempted  deprivation  in  that  way  of 
such  interest  will  be  corrected  whenever  the 
matter  is  presented  so  that  the  judiciary  can 
act  upon  it."  So,  in  Sanford  v.  Sanford,  139 
U.  S.  642.  647,  86  L.  ed.290, 291, 11  Sup.  Ct 
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Rep.  666,  667,  it  wu  Hdd  that  whw*  tbe 
Batten  determmed  by  the  Land  OfBoe  "are 
not  properly  before  the  Department,  or  ita 
emielueiom  have  been  reached  frmn  a  mie- 
eonstruction  by  its  officers  of  the  law  appli- 
cable to  the  oaaee  before  it,  and  it  has  thus 
denied  to  parties  rights  which,  upon  a  eor- 
reot  construction,  would  have  becm  oonoeded 
to  them,  or  where  misrepresentatioiia  and 
fraud  haTe  been  practised,  necessarily  affect- 
ing its  judgment  then  the  courts  can,  in  a 
S roper  proMeding,  interfere  and  control  its 
etermination  so  as  to  secure  the  just  rights 
of  parties  injuriously  affected" — citii^ 
QmiOty  T.  Oonlan,  104  U.  8.  420,  426,  26  L. 
ed.  .800,  802;  Baldtoin  t.  Stark,  107  U.  S. 

-      463,  466,  27  L.  ed.  626,  2  Sup.  Ct  Rep.  473. 

'  8]  *As  to  Jackson's  right  to  possession,  it  is 
dear  that  although  successful  in  his  contest 
with  Black  before  the  Land  Office,  no  patent 
could  issue  to  him  under  the  original  home- 
stead law  until  after  .the  expiration  of  five 
years  from  the  date  of  his  entry,  and  not 
then  except  upon  proof  that  he,  or  if  he  be 
dead  his  widow,  or  if  she  be  dead  her  heirs 
or  devisees,  prove  "by  two  credible  witnesses 
that  he,  she,  or  they  have  resided  upon  or 
cultivated  the  same  for  the  term  of  five 
years  immediately  succeeding  the  time  of  fll 
ing  the  affidavit  [required  by  f  2290  of  the 
Bevised  Statutes],  and  makes  affidavit  that 
no  part  of  such  land  has  been  alienated,  ex- 
cept as  provided  in  f  2288,  and  that  he,  she, 
or  they  will  bear  true  allegiance  to  the  gov- 
ernment of  the  United  States;  then,  in  such 
case,  he,  she,  or  they,  if  at  that  time  citi- 
zens of  the  United  States,  shall  be  entitled 
to  a  patent,  as  in  other  cases  provided  by 
law."  U.  S.  Rev.  Stat.  §  2291.  But  by  the 
3d  section  of  the  act  of  May  14,  1880,  enti- 
tled "An  Act  for  the  Relief  of  Settlers  on 
Public  Lands,"  21  SUt  at  L.  140,  chap.  89,  it 
was  provided  "that  any  settler  who  has  set- 
tled, or  who  shall  hereafter  settle,  on  any  of 
the  public  lands  of  the  United  States,  wheth- 
er surveyed  or  unsurveyed,  with  the  intention 
of  claiming  the  same  under  the  homestead 
laws,  shall  be  allowed  the  same  time  to  file 
his  homestead  application  and  perfect  his 
original  entry  in  the  United  States  Land  Of- 
fice as  is  now  allowed  to  settlers  under  the 
pre-emption  laws  to  put  their  claims  on  rec- 
ord, and  his  right  sball  relate  back  to  the 
date  of  tettlement,  the  same  as  if  he  setUed 
under  the  pre-emption  laws." 

It  thus  appears  that  Jackson  holds  only 
an  inchoate  title  to  the  land  in  dispute  and 
that  he  may  so  conduct  himself  before  mak- 
ing final  proof  and  securing  final  certificate 
as  to  forfeit  his  right  to  obtain  a  patent 
based  upon  the  decision  of  the  Land  Office. 
By  the  decree  below  the  defendant  is  en- 
joined from  entering  upon  the  premises  in 
question  or  exercising  any  further  control 
or  possession  over  them,  except  to  remove 
his  improvements  within  thirty  days  after 
the  decree.  In  his  original  answer  the  de- 
fendant claimed  that  he  was  entitled  to  a 
trial  by  jury,  and  in  his  amended  answer 
he  insisted  that  his  rights  could  not  be  dis- 
posed of  in  equity  before  the  court  only. 

>9J  *What  circumstances  under  the  laws  of 
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OUahMna  will  justify  the  use  of  a  maud** 
tory  injuncttOB  for  uie  purpose  of  ousting 
a  person  of  the  possession  of  land  and  put- 
ting his  adversary  in  possession — ^neiuier 
party  having  the  l^;al  title — is  left  in  some 
doubt  by  the  decisions  of  the  supreme  court 
of  that  territory.  Sproat  t.  Durland,  2 
Okla.  24,  36  Pae.  682,  886;  Peokham  ▼. 
fought,  2  Okla.  173,  37  Pac.  1086; 
Rea/oea  ▼.  Oliver,  3  Okla.  62,  41  Pac.  363; 
Woodruff  V.  Wallace,  3  Okla.  366,  41  Pac 
357;  Prooter  v.  Stuart,  4  Okla.  679,  46  Pac 
601 ;  Bamee  v.  Ifewton,  5  Okla.  428,  48  Pac 
190,  49  Pac  W14;Laughlim  v.  Fariea,  7  Okla. 
1,  60  Pac  264;  Olover  v.  Stoartg  (Okla.)  68 
Pac.  943;  Broton  v.  Donnelly  (Okla.)  69  Pac. 
976.  Some  of  the  decisions  seem  to  restrict 
the  right  to  such  an  injunction  to  cases  in 
wliich  the  defendant  was  a  mere  trespasser 
upon  the  particular  land  in  dispute  without 
color  or  pretense  of  claim  or  title,  while 
others  recognize  the  appropriateness  of  that 
remedy  where  a  plaintiff  seeks  possession 
after  succeeding  in  a  contest  l>efore  the  Land 
Office  with  one  who  at  the  initiation  of  such 
contest  was  in  peaceable  possession  and  in 
good  faith  contending  for  his  right  to  such 
possession. 

We  think  that  the  decision  in  LaughUn  v. 
Fariss,  7  Okla.  1,  6-7,  9,  11,  60  Pac  254, 
should  be  accepted  as  a  correct  exposition  of 
the  law  of  the  territory.  What  was  that 
caseT  One  F.  M.  Fariss  made  a  homestead 
entry  on  land,  and  received  a  certificate  of 
cash  entry.  The  interest  so  acquired  was 
conveyed  by  deed  to  W.  D.  Fariss.  Before 
F.  M.  Fariss  made  his  final  proof,  Laugh- 
Un filed  against  him  a  contest  on  the  ground 
of  prior  settlement.  That  contest  finally 
came  before  the  Secretary  of  the  Interior  for 
review,  and  was  decided  adversely  to  Laugh- 
lin.  Subsequently,  and  before  F.  M.  Fariss 
made  his  final  proof,  Laughlin  filed  another 
contest  alleging  that  Fariss  was  disqualified 
to  make  a  homeetead  entry  by  reason  of  hav- 
ing entered  the  Oklahoma  country  in  viola- 
tion of  law.  Fariss's  assignee  sued  Laugh- 
lin, alleging  that  he  was  entitled  to  the  sole 
and  exclusive  occupancy  of  the  land,  and 
asking  that  an  injunction  be  awarded  re- 
straining Laughlin  from  cultivating  or  in- 
terfering with  the*  land  and  removing  him 
from  the  premises. 

The  questions  presented  to  the  supreme 
court  of  Oklahoma  for  decision  in  that  case 
were:  1.  Did  the  petition  show  that  plain- 
tiff had  an  equitable  title  to  the  tract  of  land 
in  controversy?  *2.  If  so,  was  that  title  a[360] 
sufficient  basis  for  an  action  at  law  for  the 
recovery  of  the  possession  of  the  landt  3. 
Should  questions  1  and  2  be  answered  in  the 
affirmative,  then  the  inquiry  was  whether 
the  petition  contained  a  sufficient  statement 
of  facts  to  justify  the  relief  sought  and  ob- 
tained? 

The  court  answered  the  first  question  up- 
on the  authority  of  Flanagan  v.  Forsythe, 
6  Okla.  2-25,  50  Pac  152,  in  which  it  was  held 
that  "when  a  homestead  entryman  has  com- 
plied with  all  the  requirements  of  the  Fed- 
eral statutes  applicable  to  the  disposal  of 
the  tract  of  land  occupied  hy  him,  and  has 
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made  hi*  final  proof,  paid  the  amount  of 
money  required,  and  received  final  certifi- 
cate therefor,  he  hag  a  complete  equitable 
title  to  said  land,  with  the  naked  l^al  title 
only  remaining  in  the  government." 

la  answering  the  second  question  in  the 
affirmatire,  the  court  referred  to  S  614  of  the 
Territorial  Code  of  Civil  Procedure  which 
provides:  "In  an  action  for  the  recovery  of 
real  property,  it  shall  be  sufficient  if  the 
plaintiff  statie  in  his  petition  that  he  has  a 
legal  or  equitable  estate  therein,  and  is  enti- 
tled to  the  possession  thereof,  describing  the 
same,  as  required  by  i  127,  and  that  the  de- 
fendant unlawfully  keeps  him  out  of  posses- 
sion. It  shall  not  be  necessary  to  state  how 
the  plaintiff's  estate  or  ownership  is  de- 
rived." Okla.  Stot  1893,  864,  title  Prooedr 
we — Oiml.  Section  127,  here  referred  to, 
provides  that,  "in  any  action  for  the  recov- 
ery of  real  property,  it  shall  be  described  with 
such  convenient  certainty  as  will  enable  an 
officer  holding  an  execution  to  identify  it." 
The  supreme  court  of  the  territory  said: 
"It  would  seem  that  the  language  of  this 
section  is  too  plain  to  need  the  support  of 
authority  to  show  that  an  equitable  titJe  or 
estate  in  land  is  a  .sufficient  basis  for  an  ac- 
tion in  the  nature  of  ejectment,  but  if  such 
were  necessary  it  can  be  found  in  abundance 
1^  consulting  the  decisions  of  the  supreme 
cotirt  of  the  state  from  which  the  statute 
was  taken" — citing  Bimpion  v.  Boring,  16 
Kan.  248;  Kansas  P.  R.  Co.  v.  MoBratney, 
12  Kan.  9;  Duifey  v.  Rafferty,  16  Kan.  9; 
State  T.  Stnngfelloio,  2  Kan.  263;  Atohiaon, 
T.  d  8.  F.  R.  Co.  V.  Praoht  (Kan.)  1  Pac. 
319.  The  court  added:  "It  is  also  apparent 
(961]that  the  allegations  'contained  in  plaintiff's 
petition,  r^arding  his  title  and  right  of  pos- 
session, are  amply  sufficient  to  entitle  him  to 
maintain  an  action  of  forcible  detainer  for 
the  posaeaaion  of  said  tr<tct  of  land.  Prioe 
V.  Olds,  9  Kan.  66;  Conatoay  v.  Oore,  27 
Kan.  122." 

The  third  question  was  answered  in  the 
negative,  the  court  reaffirming  the  principle 
announced  in  Richardson  v.  Penny,  6  OUa. 
328,  50  Pac.  231,  in  which  it  was  said:  "We 
still  hold  to  the  well,  if  not  universally,  es- 
tablished doctrine  that,  when  a  party  has  a 
plain  and  adequate  remedy  at  taw  he  cannot 
invoke  the  powers  of  a  court  of  equity  to  is- 
sue its  writ  of  injunction." 

In  the  course  of  its  opinion  the  court,  hav- 
ing stated  that  it  was  conceded  that  the  ac- 
tion of  forcible  entry  and  detainer  would  lie 
in  a  case  like  the  one  then  before  it,  said: 
"This  remedy  by  injunction,  both  manda- 
tory and  prohibitive  in  character,  may  and 
does  sometimes  become  a  very  far-reaching 
and  oppressive,  as  well  as  a  speedy  and  ef- 
fective, one,  and  should  only  be  granted  by 
courts  of  equity  in  cases  where  the  appli- 
cants therefor  bring  themselves  clearly 
within  the  well-defined  and  established  rules 
authorizing  the  issuance  of  same;  hence, 
such  courts  rarely  deem  it  necessary  or  ad- 
visable to  interfere  in  this  manner,  to  aid 
a  person  endeavoring  to  recover  the  posses- 
sion of  real  property" — citing  High  on  In- 
junctions, 2d  ed.  §S  3S4,  355,  360,  and  Laoas- 
806 


sagne  v.  Ohapitis,  144  U.  8.  119,  124,  38  L. 
ed.  368,  370,  12  Sup.  Ct  Rep.  659,  661.  Th* 
rule,  the  court  observed,  was  clearly  and  con- 
cisely stated  by  this  court  in  Laoassagne  v. 
Chapuis,  in  which  it  was  said:  ''The  plain- 
tiff was  out  of  possession  when  he  instituted 
this  suit,  and  by  the  prayer  of  this  bill  be 
attempts  to  regain  possession  by  means  of 
the  injunction  asked  for.  In  other  words, 
the  effort  is  to  restore  the  plaintiff  by  in- 
junction to  rights  of  which  he  had  been  de- 
prived. The  function  of  an  injunction  is 
to  afford  preventive  relief,  not  to  redress  al- 
leged wrongs  which  had  been  committed  al- 
ready. An  injunction  will  not  be  used  to 
take  property  out  of  the  possession  of  on* 
party  and  put  it  into  that  of  another. 
.  .  .  The  plaintiff  has  a  full,  adequate, 
and  complete  remedy  at  law,  and  the  case 
is  not  one  for  the  jurisdiction  of  a  court  of 
equity." 

The  supreme  court  of  the  territory  thus 
concluded  its  opinion  *in  JAiughlin  v.  ParUa  :[S6J|', 
"We  hold  that  the  action  of  injunction  will 
not  lie  to  adjust  possessory  rights  to  a  tract 
of  land  after  the  equitable  title  thereto  has 
passed  from  the  government  of  the  United 
States  and  become  vested  in  an  individual, 
unless  in  a  case  which  presents  some  recog- 
nized special  ground  therefor,  which  must  1^ 
one  Other  than  that  one  party  claims  that  he 
is  the  ownerandentitledtotheimmediatepoB- 
session  thereof,  and  that  the  other  party  un- 
lawfully and  without  any  right  whatever 
holds  and  detains  such  possession.  W« 
therefore  conclude  that  the  facts,  8tate<l  by 
the  plaintiff  below  in  his  amended  petition, 
are  not  sufficient  to  entitle  him  to  the  inter- 
ference of  a  court  of  equity." 

In  the  decision  in  Laughlin  v.  Farias  all 
the  justices  of  the  supreme  court  of  the  ter- 
ritory concurred,  including  those  who  consti- 
tuted the  majority  when  the  present  case 
was  decided.  And  we  cannot  find  that  that 
court  has  in  any  case  withdrawn  or  qualified 
the  ruling  that  an  entryman,  out  of  pos- 
session and  having  a  decision  by  the  Land 
Ufiice  in  his  favor,  may  proceed  against  his 
adversary  in  possession  by  an  action  of  for- 
cible detainer,  and  thus  obtain  possession 
without  resorting  to  the  extraordinary  reme- 
dies used  by  courts  of  equity.  According  to 
the  decisions  of  that  court,  Black,  as  between 
himself  and  his  successful  adversary,  was  in 
possession  without  color  of  title.  Now,  by 
the  statutes  of  the  territory,  in  the  article 
relating  to  forcible  entry  and  detainer,  if  it 
be  found  that  lands  and  tenements  after  a 
lawful  entry  "are  held  unlawfully,"  then  the 
justice  "shall  cause  the  party  complaining  to 
have  restitution  thereof;"  and  it  is  provided 
that  proceedings  under  that  article  may  be 
had  in  all  cases  "where  the  defendant  is  a 
settler  or  occupier  of  lands  and  tenements, 
without  color  of  title,  and  to  which  the  com- 
plainaut  has  the  right  of  possession."  Okla. 
Stat.  1893,  919,  920,  SS  4805,  4806. 

In  the  opinion  in  the  present  case  the  su- 
preme court  of  the  territory  said  nothing 
about  defendant's  contention  that  he  was  en- 
titled to  a  trial  by  jury.  Speaking  by  the 
same  justice  who  in  the  court  below  deliv- 
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ered  the  opinion  in  the  present  case,  the  su- 
preme court  of  the  territory,  in  Barnes  t. 
Sewton,  5  Okla.  428,  432,  48  Pac.  190,  49 
Pac.  1074,  conceded  that  in  a  case  between 

tS09]contesting  entrymen  *the  one  who  obtained 
the  decision  of  the  Land  Office  might  avail 
himself  of  the  statutory  provisions  relating 
to  forcible  entry  and  detainer,  but  that  such 
*  remedy  was  not  sufficiently  efficacious,'  for 
the  reason  that  "by  delays  and  appeals  a 
party  in  possession  of  a  homestead  could 
keep  his  adversary  out  of  possession  of  the 
land  for  years."  But  the  same  reason  could 
be  urged  to  justify  the  extraordinary  remedy 
of  a  mandatory  injunction  in  order  to  put  a 
defendant  out  of  possession,  even  where  the 
plaintiff  was  entitled  to  maintain  ejectment 
or  an  action  in  the  nature  of  ejectment.  The 
suggestion  referred  to  leaves  out  of  view  the 
distinction  made  by  the  Constitution  of  the 
United  States  between  cases  in  law  and  cases 
in  equity.  Robinson  v.  Campbell,  3  Wheat. 
212,  223,  4  L.  ed.  372,  376;  Payne  r.  Hook,  7 
Wall.  425,19  L.  ed.  260;  Van  Harden  v.  Mor- 
ton, 99  U.  S.  378,  25  L.  ed.  453 ;  Smyth  v. 
Ames,  169  U.  S.  467,  516,  42  L.  ed.  819,  838, 
18  Sup.  Ct.  Rep.  418.  And  it  also  fails,  to 
recognise  the  provisions  of  the  Seventh 
Amendment  securing  the  right  of  trial  by 
jury  in  "suits  at  common  law"  where 
the  value  in  controversy  exceeds  $20.  That 
Amendment,  so  far  as  it  secures  the  right  of 
trial  by  jury,  applies  to  judicial  proce«iings 
in  the  territories  of  the  United  States.  Web- 
ster V.  Reid,  11  How.  437,  460,  13  L.  ed.  761, 
770:  A.mcricuH  Pub.  Co.  v.  Finher,  160  U.  S. 
404,  460,  41  L.  ed.  1079,  1080,  17  Sup.  Ct. 
Rep.  CI  8:  Springvitle  v.  Thomas,  166  U.  S. 
707,  41  L.  ed.  1172,  17  Sup.  Ct.  Rep.  717. 
So  that  a  court  of  a  territory  authorized,  as 
Oklahoma  was,  to  pas*  laws  not  inconsistent 
with  the  Constitution  of  the  United  States 
(26  Stat,  at  L.  81,  84,  chap.  1S2,  {  6),  could 
not  proceed  in  a  "common-law"  action  as  if 
it  were  a  suit  in  equity,  and  determine  by 
mandatory  injunction  rights  for  the  protec- 
tion or  enforcement  of  which  there  was  a 
plain  and  adequate  remedy  at  law  according 
to  the  established  distinctions  between  law 
and  equity.  And  this  evidently  is  in  accord- 
ance with  the  statutes  of  Oklahoma  provid- 
ing that  while  the  court  must  try  issues  of 
law,  unless  referred  in  the  mode  prescril>ed, 
"issues  of  fact  arising  in  actions  for  the  re- 
covery of  money  or  of  specific  real  or  person- 
al property  shall  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived  or  a  reference  be  or- 
dered."   Okla.  Stat.  1893,  809,  |  4156. 

In  the  case  before  us  no  special  grounds 
are  disclosed  that  would  authorize  toe  court 
to  issue  a  mandatory  injunction  and  deter- 
mine without  a  jury  the  issue  as  to  the  right 

[864]of  possession.  *If  it  be  said  that  the  plain- 
tiif 's  residence  upon  the  land  for  a  given  time 
is  necessary  in  order  that  he  may  earn  a  pat- 
ent, the  answer  is  that  the  defendant  is  not 
alleged  to  be  in  the  actual  possession  of  the 
entire  land  embraced  by  the  plaintiff's  entry. 
Nor  does  it  appear  that  the  plaintiflT  may 
not,  without  interference  by  the  defendant, 
maintain  a  residence  upon  that  part  of  the 
land  which  is  not  in  the  actual  possession  of 
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the  defendant,  and  do  all  that  may  be  requi- 
site in  order  to  earn  a  patent  We  may  also 
observe  that  it  is  not  alleged  that  the  de- 
fendant is  doing  any  actual  injury  to  the 
fart  of  the  land  remaining  in  his  possession, 
t  does  not  appear  that  he  has  done  anything 
except  to  continue  in  possession  of  that  part. 
If  Black  prevents  Jackson  from  taking  pos- 
session of  the  80  acres  in  question,  he  is 
entitled  to  bring  his  action  of  forcible  de- 
tainer and  to  recover  possession  unless  it  ap- 
pears that  the  Land  Office  erred,  as  matter 
of  law,  in  deciding  for  him.  It  is  not  meant 
by  this  that  an  action  of  forcible  detainer  is 
the  only  remedy  that  can  be  adopted  by  the 
plaintiff. 

As  in  Oklahoma  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  abolished, 
— each  action  being  called  a  civil  action, 
whatever  the  nature  of  the  relief  asked 
(Okla. Stat.  1893,  764,8  3882),— we  perceive 
no  reason  why  the  case  may  not  proceed  in 
the  trial  court  under  the  pleadings  as  they 
have  been  framed,  with  the  right  of  the  de- 
fendant to  a  trial  by  jury  in  respect  of  all 
issues  which,  according  to  the  recognized 
distinctions  hetween  actions  at  common  law 
and  suits  in  equity,  are  determinable  in  that 
mode. 

3.  One  of  the  defenses  made  by  Black  is 
that  the  plaintiff  entered  upon  the  land  in 
violation  of  the  act  of  March  1,  1889,  25 
Stat  at  L.  759,  chap.  317,  and  of  the  act  of 
March  2,  1889,  25  Stat,  at  L.  980,  1005,  chap. 
412,  as  well  as  of  the  proclamation  of  the 
President  of  March  23,  1880,  26  Stat,  at  L. 
1544,  1546.  The  acts  and  proclamation  re- 
ferred to  related  to  the  lands  obtained  by  the 
United  States  under  the  agreement  with  the 
Muscogee  or  Creek  Nation  of  Indians  in  the 
Indian  territory.  The  contention  of  the  de- 
fendant is  that  the  plaintiff  by  his  conduct 
disqualified  himself  from  acquiring  any  in- 
terest in  the  tract  of  land  here  in  dispute 
which  was  part  of  the  lands  obtained  from 
the  Muscogee  or  'Creek  Indians,  and  conse-[3e6; 
quently  the  Land  Office  erred,  as  matter  of 
law,  in  its  decision  for  the  plaintiff.  Smith 
V.  Townsend,  148  U.  S.  490,  37  L.  ed.  633,  13 
Sup.  Ct.  Rep.  634;  Payne  v.  Robertson,  169 
U.  S.  323,  42  L.  ed.  764,  18  Sup.  Ct.  Rep. 
337;  Calhoun  v.  Violet,  173  U.  8.  60,  62,  43 
L.  ed.  614,  616,  19  Sup.  Ct  Rep.  324.  No 
opinion  was  expressed  on  this  question  by  the 
supreme  court  of  the  territory,  and  we  need 
not  now  express  an  opinion.  If  the  plaintiff 
should  proceed  against  the  defendant  insone 
other  mode  than  by  injunction,  the  facts  con- 
nected with  his  alleged  unlawful  entering 
upon  the  lands  openra  for  settlement  under 
the  above  acts  and  proclamation  can  all  be 
proved,  and  any  question  arising  out  of  them 
as  to  his  disqualification  to  acquire  any  in- 
terest whatever  in  the  land  in  dispute  can 
then  be  determined. 

We  are  of  opinion  that  the  case  made  out 
by  the  plaintiff  was  not  such  as  to  entitle 
him  to  a  mandatory  injunction,  and  that  the 
court  of  original  jurisdiction  erred  in  deter- 
mining the  cause  without  a  jury.  The  de- 
cree of  the  Supreme  Court  of  the  Territoryis 
therefore  reversed,  and  the  cause  is  remand- 
ed with  directions  to  set  aside  that  decrea 
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and  for  such  further  proceedings  as  will  be 
•onsistent  with  law  and  this  opinion. 
Heveracd. 


J.  C.  POTTS,  Appt., 

V. 

THOMAS  K.  HOLLEN. 

(See  S.  C.  Beporter's  ed.  865-470.) 

Appeal — amount    in    oontroveray — right    to 
jury  trial. 

I.  A  motion  to  dismiss  an  appeal  from  the  sn- 
preme  court  of  a  territory  on  the  ground 
that  the  amount  In  controversy  Is  Insuf- 
ficient to  give  jurisdiction  must  be  denied 
where  there  are  affldavlts  showing  that  the 
land  In  question  Is  of  greater  TSlue  than 
$5,000,  while  the  record  contains  an  order 
made  by  the  supreme  court  of  the  territory 
on  the  application  for  appeal,  stating  that 
more  than  that  amount  was  Involved  In  the 
action. 

3.  A  mandatory  Injunction  to  establish  a  right 
to  the  possession  of  land  claimed  as  a  home- 
stead under  the  United  States  statutes  can- 
not be  granted  by  an  Oklahoma  court,  under 
Okla.  Stat.  (1893)  764,  |  3882,  abolishing 
the  distinction  between  actions  at  law  and 
suits  In  equity,  where  no  special  grounds  are 
shown  for  equitable  relief,  and  there  Is  a 
remedy  at  law  by  action  of  forcible  detainer, 
and  a  jury  trial  Is  not  waived,  since  there  Is 
a  right  to  a  jury  trial  In  such  case,  by  virtue 
of  U.  S.  Const.  7th  Amend. 

[Ko.  143.] 

Submitted     February    1,     1900.      Decided 
Uarch  26,  1900. 

APPEAL  from  a  decision  of  the  Supreme 
Court  of  the  Territory  of  Oklahoma  af- 
firming a  judgment  granting  an  injunction 
against  interference  with  possession  of  land 
claimed  a&  a  homestead  and  ordering  a 
party  to  remove  therefrom.    Reversed. 

See  same  case  below,  6  Okla.  696,  52  Pac 
017. 

Statement  by  Mr.  Justice  Harlant 
ThiK  action  wais   commenced  by   petition 
filed  in  the  district  court  for  Kay  county, 
Oklahoma  territory. 

The  plaintiff  Hollon,  the  appellee  here,  al- 
(Seejleged  that  on  the  'lath-day  of  October,  1893, 
he  made  a  homestead  entry  of  the  southeast 
quarter  of  section  32.  township  28  north,  of 
range  3  east.  I.  M.,  in  Perry  land  district, 
Oklahoma  territory,  which  land  ofSce  had 
jurisdiction  over  that  tract,  and  the  officers 
of  which  had  authority  to  make  and  allow 
such  entry;  that  there  was  filed  in  that  of- 
fice at  Perry  a  certified  affidavit  of  contest 
by  defendant  Potts;  that  under  the  allega- 
tions of  that  contest  the  case  went  to  a  hear- 
ing, after  which  a  decision  was  rendered  in 
favor  of  plaintiff  and  the  contest  case  was 
dismissed,  from  which  decision  defendant  ap- 
pealed, but  not  within  the  time  required  by 
law,  to  the  Commissioner  of  the  General 
liand  Office,  who  affirmed  the  decision  of  the 
local  land  office ;  that  the  defendant  filed  an 
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amended  contest  affidavit  befor«  the  Cob> 
missioner,  which  was  rejected,  and  the  mo- 
tion for  rehearing  was  denied;  that  the  de- 
fendant appealed  from  the  Commissioner's 
decision,  and  on  the  9th  day  of  June,  1890, 
the  Secretary  of  the  Interior  passed  upon  the 
case  and  affirmed  the  action  of  the  Commis- 
sioner; that  all  the  proceedings  before  the 
Interior  Department  upon  which  the  defend- 
ant was  entitled  to  be  heard  with  reference 
to  such  land  contest  had  been  had  and  the 
case  was  fully  closed;  that  under  and  by 
virtue  of  his  homestead  entry  the  plaintiff 
was  entitled  to  the  exclusive  use,  benefit, 
and  possession  of  all  the  southeast  quarter 
of  section  32,  township  28  north,  range  3 
east;  that  under  claim  of  rieht,  based  upon 
the  contest  so  dismissed,  defendant  entered 
upon  said  quarter  section  and  entered  into 
possession  of  a  part  thereof,  erecting  or 
causing  to  be  erected  a  house  and  other  im- 
provements thereon,  and  still  maintained 
possession  of  a  portion  of  the  section  under 
the  protest  and  against  the  wishes  of  plain- 
tiff and  without  claim  or  color  of  title  there- 
to; that  defendant  at  the  time  had  pending 
before  the  Department  of  the  Interior  no  con- 
test or  claim  of  right  or  title  to  said  tract  or 
piece  of  land ;  that  defendant  was  insolvent 
and  unable  to  respond  in  damages  to  the 
plaintiff,  and  her  possession  of  and  improve- 
ments upon  the  tract  prevented  the  plaintiff 
from  properly  cultivating  and  using  that 
portion  of  the  land  in  her  possession :  that  de- 
fendant threatened,  by  retaining  the  posses- 
sion of  a  portion  of  the  tract,  to  involve  the 
plaintiff  in  many  vexatious  suits,  to  his  great 
and  irreparabledamage  'andinjury ;  that  8he[36Tl 
had  been  in  possession  of  a  portion  of  the 
land  since  a  short  time  after  the  opening  of 
the  Cherokee  outlet;  that  the  plaintiff  had 
no  adequate  remedy  at  law ;  that  the  defend- 
ant had  used,  cultivated,  and  controlled 
about  25  acres  of  the  land  to  plaintiff's  dam- 
age in  the  sum  of  $150;  and  that  the  rents 
and  profits  of  the  land  so  used  by  the  defend- 
ant would  amount  to  about  $150. 

The  relief  asked  was  that  the  defendant, 
her  agents  and  employees,  be  restrained  from 
interfering  with  the  plaintiff's  possession, 
use,  and  occupancy  of  the  land  included  in 
his  homestead  entry;  that  she  be  enjoined 
from  cultivating,  improving,  or  occupying 
any  part  of  the  tract;  and  that  she  be  per- 
mitted, within  a  time  to  be  fixed,  to  remove 
therefrom  any  improvements  made  by  her 
prior  to  the  plaintiff's  homestead  entry,  and 
vacate  the  land  on  the  order  of  the  court. 

The  defendant  in  her  answer  admitted 
that  "defendant  [plaintiff]  has  the  home- 
stead entry  in  said  land  and  that  defendant 
filed  a  contest  agains£  said  entry,"  but  de- 
nied each  and  every  other  material  allega- 
tion of  the  petitioner.  The  defendant  also 
alleged  that  "she  filed  a  contest  against  the 
said  entry  of  the  said  Hollon,  charging  and 
alleging  in  substance  that  plaintiff  was  dis- 
qualified to  enter  and  hold  lands  by  reason 
of  having  entered  the  Cherokee  outlet  prior 
to  12  o'clock  noon  of  September  16th,  1893, 
and  run  from  the  south  side  of  the  Chilloceo 
reservation,  which  is  3Vi  miles  south  of  the 
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linea  established  in  the  President's  proclama- 
tion; that  said  contest  was  rejected  and  de- 
fendant duly  appealed,  and  while  said  cause 
was  still  pendii^  defendant  filed  her  amended 
affidavit  of  contest  against  said  entry,  a  copy 
of  which  said  contest  is  attached  to  plain- 
tiff's petition,  marked  'Exhibit  C,'  and  here- 
by referred  to  and  made  a  part  of  this  an- 
swer. Defendant  further  allies  that  with- 
in the  time  required  by  the  rules  of  practice 
in  the  Land  Department,  to  wit,  July  22d, 
1896,  she  filed  a  motion  for  a  review  of  the 
Secretary's  decision  of  June  9th,  1896,  a 
copy  of  which  said  motion  is  hereto  attached, 
marked  'Exhibit  A.'  and  made  a  part  hereof; 
S08]and  that  said  cause  is  'now  and  was  pending 
at  the  commencement  of  this  action  in  the 
Land  Department  of  the  United  States." 

The  plaintiff  filed  a  reply  denying  "each 
and  every  material  allegation"  in  the  defend- 
ant's answer. 

To  sustain  the  issues  on  his  part  the  plain- 
tiff introduced  in  evidence  an  official  com- 
munication to  the  register  and  receiver  at 
Perry,  Oklahoma,  from  the  Commissioner  of 
the  Land  Office,  dated  November  24th,  1896, 
which  showed  that  the  defendant's  motion 
for  a  review  of  tbe  previous  action  taken  in 
the  contest  case  had  been  denied  by  the  Land 
Department.  That  communication  oon- 
eluded:  "The  case  is  hereby  closed,  and  you 
will  advise  said  Potts  that  she  may,  if  she 
elects,  file  a  new  contest  against  the  entry- 
man  Hollon,  incorporating  the  charge  set 
out  in  her  amended  affidavit  in  due  time  the 
action  taken,  transmitting  therewith  evi- 
dence of  notice  hereof  and  ot  the  decision  of 
the  Department."  The  plaintiff  then  testi- 
fied in  his  own  behalf,  stating  that  he  had 
the  homestead  entry  on  the  land  in  dispute; 
that  the  defendant  was  residing  on  part  of 
it,  about  25  acres.  The  plaintiff  having 
rested  upon  this  proof,  the  defendant  demur- 
red to  die  evidence  upon  two  grounds :  ( 1 ) 
It  did  not  sustain  the  allegations  of  the  pe- 
tition; (2>  it  did  not  show  that  the  plaintiff 
had  a  cause  of  action.  The  demurrer  was 
overruled,  an  exception  to  that  action  of  the 
court  being  taken.  The  defendant  stood 
upon  the  demurrer  and  introduced  no  evi- 
dence. 

The  trial  court  without  a  jury  rendered 
judgment  for  the  plaintiff,  enjoining  the  de- 
fendant from  interfering  with  his  right  to 
possess  and  control  the  land  in  question,,  "ex- 
cept that  tbe  defenuant  is  hereby  given  tbe 
right  to  enter  upon  and  harvest  the  fall 
n-iicat  crop  she  has  sown  upon  the  land  in 
dispute,  and  is  to  remove  said  wheat  from 
said  land  within  thirty  days  after  the  same 
is  ripe  and  fit  to  cut;"  and  she  was  further 
enjoined  and  restrained  "from  removing  or 
interfering  [with]  or  injuring  in  any  way 
any  well  of  water  that  she  may  have  placed 
upon  said  land,  and  all  growing  timber  or 
trees  that  she  may  have  placed  upon  said 
land,  and  any  growing  timber  or  trees  that 
she  may  have  planted." 

The  supreme  court  of  the  territory  affirmed 
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the  judgment  *of  the  inferior  court.  TheCSW} 
syllabus  of  its  opinion,  prepared  by  the  court, 
is  as  follows:  "Injunction — When  properly 
granted. — ^A  filed  a  homestead  entry  for  a 
tract  of  government  land.  B  initiated  a  con- 
test, alleging  that  A  was  disqualified  from 
entering  the  land.  The  contest  was  by  the 
Land  Department  decided  in  favor  of  A. 
During  the  pendency  of  such  contest  B  filed 
an  amended  affidavit  of  contest,  alleging  a 
different  ground  of  disqualification  upon  the 
part  of  A.  Shortly  after  B  first  instituted 
the  first  contest,  B  in  some  manner  became 
possessed  of  about  25  acres  of  the  land,  and 
held  such  possession  until  after  the  final  de- 
cision upon  the  first  contest.  Held,  that  upon 
the  authority  of  Sproat  v.  Dwrland,  2  Okla. 
24,  35  Pac.  682,  88«.  A  was  entitled  to  an  in- 
junction restraining  B  from  interfering 
with  the  possession  of  A,  and  requiring  him 
to  remove  from  the  land  in  dispute."  6  Okla. 
690,  52  Pac.  917. 

From  the  judgment  of  the  supreme  court 
of  the  territory  the  defendant  appealed  to 
this  court. 


Ur.  John  W.  Shartel  submitted  the 
cause  for  appellant.  Ur.  8.  H.  Harris  was 
with  him  on  the  brief. 

Mr.  Fred  Beall  submitted  the  cause  for 
appellees. 

For  contentions  of  counsel,  see  briefs  as 
reported  in  Black  v.  Jackson,  177  U.  S 
349,  ante,  801.  20  Sup.  Ct.  Rep.  648. 

*Mr.  Justice  Harlaii,  after  stating    tho[8e0] 
case,  delivered  the  opinion  of  the  court: 

The  motion  to  dismiss  the  present  appeal 
is  denied.  The  land  in  question  is  shown  to 
be  of  greater  value  than  $5,000.  In  addi- 
tion to  the  affidavits  filed  on  the  subject  of 
value,  the  record  contains  an  order  made  by 
the  supreme  court  of  the  territory  on  the  ap- 
plication for  appeal,  stating  that  more  than 
the  above  amount  was  involved  in  the  action. 
This  order  we  assume  was  based  upon  proof 
as  to  value. 

One  of  the  assignments  of  error  is  that  the 
supreme  court  of  the  territory  erred  in  hold- 
ing that  the  trial  court  had  jurisdiction  ot 
the  subject  of  the  action  and  the  right  to  en- 
tertain the  suit  as  a  proceeding  in  equity  and 
without  a  trial  by  jury. 

For  the  reasons  stated  in  the  opinion  in 
Black  V.  Jackson,  just  decided  ( 177  U.  S.  349, 
ante,  801,  20  Sup.  Ct.  Rep.  648,  we  adjudge 
that  the  issue  of  fact  involving  the  rjght  of 
possession  of  the  premises  in  dispute  could 
not  properly  be  'determined  without  the  aid[3T0) 
of  a  jury,  unless  a  jury  was  waived.  Without 
repeating  what  was  said  in  that  opinion,  we 
also  hold  that  the  case  made  by  the  plain- 
tiff was  not  such  as  to  entitle  him  to  a 
mandatory  injunction. 

The  decree  is  reversed  and  cause  remanded 
for  such  further  proceedings  as  may  be  con- 
sistent with  this  opinion. 

Reversed. 
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EDWARD  B.  WESLEY.  Appt., 

V. 

HOWARD  P.  EELLS. 

Bpeoifio  performanoe — of  contract  for  land 
— title  not  marketable. 

(S«e  8.  C.  Beporter'a  ed.  3T0-378.) 

A  contract  to  purchaie  land  will  not  be  spe- 
ctflcally  enforced  against  the  vendee,  when  the 
title  is  not  marketable  and  cannot  be  made  so 
except  by  successful  lltlgBtion  to  remove  a 
mortgage  from  record, — especially  when  no 
mfllrmattve  action  therefor  can  b«  taken  be- 
cause the  mortgage  is  held  by  a  state  official 
on  behalf  of  the  state. 

[No.  176.] 

Argued  and  Submitted  Uarch  9,  1900.    De- 
aided  April  9, 1900. 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the 
Northern  District  of  Ohio  dismissing  a  bill 
for  specific  performance  of  a  contract  for 
land.    Affirmed. 

See  same  case  below,  90  Fed.  Rep.  151. 

The  facts  are  stated  in  the  opinion. 

Mr.  WllUam  H.  Iiylea  argued  the  cause 
and  filed  a  brief  for  appellant. 

Ur.  Artlmr  St.  J.  Newbevry  submitted 
the  cause  for  appellee. 

Mr.  WUliam  A.  Barber  filed  a  brief  as 
AmieuH  Curia. 

[STO]    *Mr.  Justice  Harlaa,  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Ohio  by  Wesley,  a  citizen  of  New 
Yorlc,  against  Eells,  a  citizen  of  Ohio. 
[S7'l]  'Thecasemadeby  the  bill  was  as  follows: 
The  state  of  South  Carolina,  being  the  owner 
in  fee  of  certain  real  estate  situated  in  the 
city  of  Columbia  in  that  state, — part  of  the 
property  being  known  as  Agricultural  Hall, 
—caused  the  same  to  be  sold  at  public 
auction,  Wesley  becoming  the  purchaser. 

By  the  terms  of  sale  the  purchaser  was  re- 
quired to  pay  in  cash  one  third  of  the  price; 
and  to  execute  his  bond  and  mortgage  on  the 
property  to  secure  payment  of  the  balance 
in  two  equal  annual  instalments,  with  inter- 
est from  the  date  of  purchase,  the  obligor  to 
have  the  option  of  paying  the  whole  or  any 
part  of  the  sum  so  secured  before  the  ma- 
turity 'thereof. 

At  the  instance  of  Wesley,  the  commis- 
■ioners  of  the  sinking  fund  of  South  Carolina 
executed  a  deed  in  fee  simple  for  the  prop- 
erty to  one  J.  W.  Alexander,  who  consented 

Note. — -Thai  purchaser  of  real  property  ii 
not  compelled  to  take  doubtful  title — see  Close 
V.  Stuyvesant  (111.)  3  L.  R.  A.  IGl  and  note: 
Townshend  r.  Goodfellow  (Minn.)  3  L.  R.  A. 
739  and  note:  Moore  v.  Williams  (N.  T.)  5  L. 
R.  A.  654  and  note. 

A$  to  when  tpeotfle  performance  mHU  be  de- 
arced  and  when  refuted — see  notes  to  Hepbnm 
T.  Dnnlop,  4  L.  ed.  U.  8.  65 ;  Colson  v.  Thomp- 
son, 4  L.  ed.  D.  8.  263:  Brashter  t.  Qrats,  5 
T..  ed.  n.  8.  823. 
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to  act  as  trustee  for  the  plaintiff,  the  ittA, 
however,  not  containing  any  declaration  of 
the  trust.  Thereupon  Alexander  execat«d 
to  the  treasurer  of  the  state  hia  bond  for  tbt 
payment  of  the  purchase  price, — the  mort- 
gagor being  accorded  the  privilege  of  paying 
before  maturity  the  whole  or  any  part  of  tha 
money  secured. 

The  mortgage  not  having  then  been  filed 
for  record,  and  Wesley  having  furnished  to 
Alexander  a  sufficient  amount  of  what  ia 
known  as  South  Carolina  revenue  bond  scrip, 
the  latter  tendered  to  the  state  treasurer  ol 
South  Carolina  in  such  scrip  the  principal 
and  interest  of  the  above  bond.  That  officer 
had  authority  to  receipt  for  the  sum  due  ofl 
the  bond  and  mortgage.  The  tender  was  re- 
fused by  the  state  treasurer. 

By  the  laws  of  South  Carolina  a  tender  ia 
full  of  the  amount  due  on  a  mortgage  of  real 
or  personal  property  at  any  time  when  tha 
mortgagor  hae  the  right  to  pay  the  same 
operates  as  a  satisfaction  and  extinguish- 
ment of  the  lien  of  the  mortgage,  whether  the 
amount  be  accepted  or  not,  and  whether  the 
mortgagor  keeps  himself  in  a  position  to 
make  good  the  tender  or  not. 

Notwithstanding  the  tender,  the  state 
treasurer  caused  the  above  mortgage  to  be 
recorded  in  the  proper  office. 

Subsequently,  Alexander  conveyed  tha 
premises  in  question  to  Wesley. 

'The  bill  contains  a  statement  of  the[3TS] 
history  of  the  above-mi>!itioned  revenue  bond 
scrip  and  of  the  plaintiff's  connection  there- 
with. Reference  was  made  to  the  act  of  the 
general  assembly  of  South  Carolina  approved 
the  15th  day  of  September,  1808,  entitled 
"An  Act  to  Authorize  Additional  Aid  to  the 
Blue  Ridge  Railroad  Company  in  South 
Carolina,"  and  to  the  act  approved  the  2d 
day  of  March,  1872,  entitled  "An  Act  to  Re- 
lieve the  State  of  South  Carolina  of  all  Lia- 
bility for  its  Guaranty  of  the  Bonds  of  the 
Blue  Ridge  Railroad  (Company  by  Providing 
for  the  Securing  and  Destruction  of  the 
Same,"  which  provided  for  the  issue  of  cer- 
tificates of  indebtedness  styled  revenue  bond 
scrip,  which  should  express  that  the  sum 
mentioned  therein  was  due  by  the  state  to 
bearer,  and  that  the  same  would  be  received 
in  payment  of  taxes  and  all  other  dues  to  the 
state,  except  special  taxes  levied  to  pay  in- 
terest on  the  public  debt.  By  the  4th  section 
of  the  above  act  of  1872  the  faith  and  funds 
of  the  state  were  pledged  for  the  ultimate  re- 
demption of  the  revenue  bond  scrip,  and 
coimty  treasurers  were  required  to  receive 
the  same  in  payment  of  all  taxes  levied  by 
the  state,  except  in  payment  of  special  taxes 
levied  to  pay  interest  on  the  public  debt;  and 
the  state  treasurer  and  all  other  public  of- 
ficers were  required  to  receive  the  same  in 
payment  of  all  dues  to  the  state. 

The  plaintiff  had  received  from  the  state 
treasurer  of  South  Carolina,  under  the  cir- 
cumstances detailed  in  the  bill  (whieh  need 
not  be  repeated),  a  large  amount  of  revenue 
bond  scrip.  He  statol  that  he  was  the 
owner  aiid  holder  of  the  scrip  received  by 
him,  and  charged  in  his  bill  that  by  the 
tender   to   the   state    treasurer    .the  AUk- 
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ander  mortgage  had   been  extinguished  by 
operation  of  law. 

The  revenue  bond  scrip  referred  to  was  in 
the  following  form: 


$100. 


1100. 


No.  21. 
Revenue  Bond  Scrip. 
The  State  of  [Palmetto  Tree]  South 
■  Caboliha. 
ConjMBiA,  S.  C,  March  — ,  1872. 
Receivable  as  one  hundred  dollars  in  pay- 
S73]meiit  of  all  taxes  'and  dues  to  the  estate,  ex- 
cept special  tax   levied   to  -pay   interest  on 
public  debt. 

Niles  G.  Parker,  State  Treasurer. 
One  hundred  dollars.       One  hundred  dollars. 

Such  being  Wesley's  relations  to  the  mort- 
gaged property  he  made  a  written  contract 
with  Eells  whereby  he  agreed,  for  the  price 
of  $20,000,  to  be  paid  in  cash,  to  convey  to 
the  latter  in  fee  simple  the  premises  in  ques- 
tion, free  from  any  valid  lien  or  encum- 
brance whatever. 

The  plaintiff  offered  to  deliver- to  Eells  a 
deed  for  the  premises  in  fee  simple,  and  de- 
manded payment  of  the  purchase  price.  But 
Eells  refused  to  receive  the  deed  or  to  pay 
the  price,  alleging  that  the  scrip  tendered  by 
Alexander  were  not  valid  obligations  of 
South  Carblina,  and  therefore  did  not  con- 
stitute a  legal  tender  of  the  amount  due 
the  state  nor  operate  as  an  extinguishment 
of  the  mortgage. 

The  plaintiff  brought  into  court  and 
tendered  a  deed  to  Eells,  and  offered  to  agree 
that  the  plaintiff  might  retain  so  much  of 
the  price  for  the  property  as  would  protect 
it  against  any  taxes  that  had  accrued  upon 

The  relief  asked  was  a  decree  that  the  de- 
fendant should  accept  the  deed  tendered  to 
him  and  pay  the  purchase  price  of  the  prop- 
erty, less  any  sum  to  meet  the  taxes  a»- 
sesopd  iipon  it. 

The  defendant  admitted  in  his  answer  that 
there  were  no  liens  or  encumbrances  upon 
the  property  except  the  mortgage  described 
in  the  bill  and  such  taxes  as  were  due  there- 
(n  to  the  state  and  to  the  city  of  Columbia. 
But  he  alleged  that  the  statute  authorizing 
revenue  bond  scrip  to  be  received  in  payment 
of  dues  to  the  state  had  been  repealed,  and 
county  auditors  and  county  treasurers  for- 
bidden to  collect  any  taxes  for  the  redemp- 
tion of  such  scrip;  that  the  act  under  which 
the  scrip  was  issued  was  in  violation  of  the 
Constitution  of  the  United  States,  forbid- 
ding the  states  from  emitting  bills  of  credit, 
and  also  in  violation  of  the  Constitution  of 
South  Carolina,  and  such  scrip  was  null  and 
void. 

The  defendant  stated  in  his  answer  that 
he  had  always  been,  and  was  then,  willing  to 
perform  his  contract,  provided  he  received 
STAj  'a  full  and  perfect  title  to  the  premises,  free 
from  any  valid  lien,  and  was  protected  in  the 
quiet  and  peaceable  possession  thereof. 

The  plaintiff  filed  a  general  replication, 
and  the  cause  was  submitted  on  the  plead- 
ings and  certain  documentary  evidence 
showing  the  history  of  the  revenue  bond 
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scrip,  the  legislation  of  South  Carolina,  and 
certain  decisions  of  the  supreme  court  of 
that  state. 

The  circuit  court  of  the  United  State* 
held  that  the  bond  scrip  issued  under  the  act 
of  March  2d,  1872,  were  bills  of  credit  and 
void;  that  the  tender  of  scrip  by  Alexander 
to  the  state  treasurer  was  therefore  not  a 
valid  tender,  and  did  not  operate  to  extin- 
guish the  mortgage  given  by  Alexander  to 
the  state;  and  that  the  Agricultural  Hall 
property  was  still  encumbered  by  the  mort- 
gage, and  plaintiff  could  not  give  defendant 
a  clear  title  to  it.  The  bill  was  dismissed 
at  the  plaintiff's  cost. 

In  the  memorandum  of  evidence  used  by 
stipulation  of  the  parties,  reference  was 
made  to  the  case  of  Tindal  v.  Wesley,  167  U. 
S.  204,  221,  42  L.  ed.  137,  143,  17  Sup.  Ct. 
Rep.  770,  777.  But  the  decision  there  has  no 
bearin<;  upon  the  present  case.  That  was 
an  action  by  Wesley  to  recover  the  posses- 
sion of  the  property  here  in  dispute, — the 
defendants  being  in  possession  only  in  their 
capacities  aa  officers  or  agents  of  South 
Carolina,  sind  insisting  that  the  suit  against 
them  was,  in  legal  effect,  one  against  the 
state  within  the  meaning  of  the  Eleventii 
Amendment  of  the  Constitution  of  the 
United  Stotes.  "The  settled  doctrine  of 
this  court,"  it  was  said  in  that  ease,  "wholly 

Precludes  the  idea  that  a  suit  against  in- 
ividuals  to  recover  possession  of  real  prop- 
erty is  a  suit  against  the  state,  simply  be- 
cause the  defendant  holding  possession  hap- 
pens to  be  an  officer  of  the  state  and  asserts 
that  he  is  lawfully  in-  possession  on  its  be- 
half. .  .  .  Whether  the  one  or  the  other 
party  is  entitled  in  law  to  possession  is  a 
judicial,  not  an  executive  or  legislative, 
question.  It  does  not  cease  to  be  a  judicial 
question  because  the  defendant  claims  that 
the  right  of  possession  is  in  the  government 
of  which  he  is  an  officer  or  agent."  These 
extracts  indicate  the  scope  of  the  decision  in 
Tiridal  v.  Wesley,  and  make  it  clear  that 
that  decision  does  not  determine  any  ques- 
tion now  presented. 

'The  vital  question  in  the  present  case  is[375] 
whether  the  plaintiff  was  entitled  to  a  de- 
cree for  specific  performance.  The  plaintiff 
bases  his  right  to  such  a  decree  upon  the 
ground  that  Alexander's  tender  of  revenue 
bond  scrip  to  the  treasurer  of  South  Caro- 
lina had  the  effect  to  extinguish  the  lien  of 
the  mortgage  executed  by  him,  and  conse- 
quently that  plaintiff's  deed  conveying  the 
fee  would  give  to  Eells  a  good  title.  This 
view  assumes  that  the  revenue  bond  scrip 
tendered  by  Alexander  to  the  state  treasurer 
were  legally  receivable  in  payment  of  the 
amount  nn  the  Alexander  bond  and  mort- 
gage. But  as  will  be  seen  from  an  examina- 
tion of  the  cases  of  State  ew  rel.  Shiver  v. 
Comptroller  General,  4  S.  C.  N.  S.  185,  and 
Auditor  v.  Treasurer,  4  S.  C.  N.  S.  311,  the 
supreme  court  of  South  Carolina  has  held 
that  the  revenue  bond  scrip  issued  under  the 
act  of  March  2d,  1872,  were  bills  of  credit 
which  the  Constitution  of  the  United  States 
forbade  the  states  to  emit,  and  therefore 
were  null  and  void.    And  in  that  view  the 
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court  below  concurred.  What  then,  will 
be  the  effect  of  a  decree  in  the  cir- 
cuit court  of  the  United  States  sitting 
in  Ohio,  requiring  the  defendant  to  pay  the 
amount  he  agreed  to  pay  and  to  take  the  deed 
tendered  him  by  the  plaintiff?  What  would 
the  defendant  get  under  such  a  decree  in  con- 
sideration of  the  amount  paid  by  him  for 
tlie  property!  He  would  get  a  deed  from 
Wesley  for  premises  covered  by  a  mortgage 
of  record  which  the  highest  court  of  the 
state  in  which  the  property  is  situated  will 
presumably  hold  not  to  have  been  discharged 
by  the  tender  of  revenue  bond  scrip.  And 
we  do  not  perceive  that  Eells  could  by  any 
aflirmative  action  on  his  part  bring  the  ques- 
tion of  the  validity  of  that  tender  before  any 
court  in  South  Carolina  for  adjudication. 
He  could  not  sue  the  state  against  its  con- 
sent, and  no  suit  except  one  to  which  the 
state  was  a  party  would  effectively  reach 
such  a  question  and  release  the  property 
from  the  encumbrance  created  by  the  Alex- 
ander mortgage.  So  that,  if  compelled  to 
take  Wesley's  deed,  Eells  would  be  powerless 
to  have  his  title  made  clear  of  record,  un- 
less the  state  brought  suit  to  foreclose  the 
mprtTO^e  and  thereby  enabled  him  in  defense 
to  relitigate  the  question  already  concluded 
in  the  courts  of  that  state  by  judicial  de- 
cision. It  is  thus  manifest  that  a  decree  for 
specific  performance  would  put  upon  him  a 
[•T6]title  that  *was  not  at  all  marketable  and 
could  not  become  such  except  by  successful 
litigation. 

In  Uennetty  v.  Wooltcorth,  128  U.  S.  438, 
442,  32  L.  ed.  600,  601,  9  Sup.  Ct.  Rep.  100, 
111,  this  court  said:  "Specific  performance 
is  not  of  absolute  right.  It  rests  entirely  in 
Judicial  discretion,  exercised,  it  is  true,  ac- 
cording to  the  settled  principles  of  equity, 
and  not  arbitrarily  or  capriciously,  yet  al- 
ways with  reference  to  the  facts  of  the  par- 
ticular case," — citing  Willard  v.  Tayloe,  8 
Wall.  667,  667,  10  L.  ed.  601,  604;  Rutland 
Marble  Co.  v.  Ripley,  10  Wall.  339,  357,  19 
L.  ed.  966,  961;  1  Story's  Eq.  Jur.  S  742; 
Seymour  v.  Delancey,  6  Johns.  Ch.  222,  224. 
To  the  same  efTect  are  MeCabe  v.  MattheuM, 
166  U.  S.  650,  553, 39  L.  ed.  256,  267.  16  Sup. 
Ct.  Rep.  190;  Rust  v.  Conrad,  47  Mich.  449, 
464,  41  Am.  Rep.  720,  11  N.  W.  266;  Petty 
T.  Roberta,  7  Bush,  411,  410;  Huntington  ▼. 
Rogers,  9  Ohio  St.  611,  610.  A  court  of 
equity  will  not  compel  specific  performance 
if  under  all  the  circumstances  it  would  be 
inequitable  to  do  so.  Stamea  v.  ^eicsont, 
1  Tenn.  Ch.  239,  244;  Pariah  v.  Oldham,  3  J. 
J.  Marsh.  644,  546;  Clowea  t.  Higginaon,  1 
Ves.  &  B.  624,  627. 

Again,  it  is  a  settled  rule  of  equity  that 
the  defendant  in  a  suit  brought  for  the  spe- 
cific performance  of  an  executory  contract  will 
not  be  compelled  to  take  a  title  about  which 
doubt  may  reasonably  exir.t  or  which  may 
expose  him  to  litigation.  Morgan  v.  Jfor- 
^an,  2  Wheat.  290,  299,  301,  4  L.  ed.  242, 
244,  245;  Tii,in  v.  Bhau>han,  43  Ohio  St.  178, 
183,  1  N.  E.  581.  And.  speaking  geu- 
eriOly,  a  title  is  to  be  deemed  doubtful 
where  a  court  of  co-ordinate  jurisdiction  has 
decided  adversely  to  it  or  to  the  rrinciples 
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on  which  it  rests.  Fry,  Spec.  Perf.  3d  ed. 
S  870,  and  authorities  there  cited.  '•Me  ol 
the  grounds  upon  which  a  decree  for  specific 
performance  was  denied  in  Bephum  v.  Auld, 
5  Cranch,  2C2,  278,  3  L.  ed.  96,  100,  was  that 
it  would  impose  upon  the  defendant  the 
necessity  of  bringing  a  suit  to  perfect  hi* 
title. 

The  principle  is  well  illustrated  in  Jeffries 
V.  Jeffriea,  117  Mass.  184,  187,  which  was  a 
suit  for  the  specific  performance  of  a  writ- 
ten agreement  for  the  purchase  of  certain 
real  estate.  One  of  the  objections  to  the 
title  was  that  it  was  encumbered  by  con- 
ditions that  would  interfere  with  the  enjoy- 
ment of  the  property.  The  supreme  judicial 
court  of  Massachusetts  there  said:  "Hence 
the  propriety  and  the  necessity  of  the  rule 
in  e(juity  that  a  defendant  in  proceedings  for 
specific  performance  shall  *not  be  compelled[87TJ 
to  accept  a  title  in  the  least  degree  doubtful. 
It  is  not  necessary  that  he  should  satisfy  the 
court  that  the  title  is  defective  so  that  he 
ought  to  prevail  at  law;  it  is  enough  if  it 
appear  to  be  subject  to  adverse  claims  which 
are  of  such  a  nature  as  may  reasonably  be 
expected  to  expose  the  purchaser  to  contro- 
versy to  maintain  his  title  or  rights  incident 
to  it.  Richmond  v.  dray,  3  Allen,  25; 
Sturtevant  v.  Jaques,  14  Allen,  .i23;  Bayes 
V.  Barmony  Grove  Cemetery,  108  Mass.  400. 
He  ought  not  to  be  subjected,  against  his 
agreement  or  consent,  to  the  necessity  of  liti- 
gation to  remove  even  that  which  is  only  a 
cloud  upon  his  title."  So,  in  Lotory  v.  MuU 
drow,  8  Rich.  Eq.  241,  247,  the  court  said 
that  on  bills  for  specific  performance  of  con- 
tracts concerning  lands,  "courts  of  equil> 
do  not  force  the  purchasers  to  take  anything 
but  a  good  title,  and  do  not  compel  them  to 
buy  lawsuits."  Numerous  other  American 
cases  announce  the  same  rule. 

The  principle  is  also  illustrated  in  niany 
English  cases.  In  Parker  v.  Tootal,  11  H. 
L.  Cas.  143,  168,  it  was  said  to  be  an  estab- 
lished rule  of  equity  not  to  compel  a  pur- 
chaser to  take  a  doubtful  title.  In  Rose  v. 
Calland,  5  Ves.  Jr.  186,  188,  which  was  a 
suit  by  devisees  in  trust  to  obtain  the  spe- 
cific performance  of  an  agreement  entered 
into  by  the  defendant  for  the  purchase  of  an 
estate,  certain  reasons  were  given  why  the 
plaintiff  could  not  make  a  sufficient  title, 
one  of  which  was  that  the  court  of  ex- 
chequer, in  Nagle  t.  Edwards,  3  Anstr.  702, 
had  announced  principles  which,  if  follovred, 
would  prevent  the  defendant  from  obtaining 
such  a  title  as  he  ought  to  have.  The  lora 
chancellor  said:  "If  I  was  to  send  this  case 
to  the  master,  I  should  create  a  needless  ex- 
pense; for  upon  the  case  in  the  court  of  ex- 
chequer, Vagle  v.  Edwards,  which  I  have 
looked  into,  my  difficulty  is  this:  Can  I  make 
a  person  take  a  title  in  the  face  of  that  de- 
cision? If  I  do.  I  decree  him  to  enter  into 
a  lawsuit.  ...  I  desire  to  be  understoiid 
as  not  entirely  agreeing  with  the  detennina- 
tion  of  the  court  of  exchequer.  But  I  should 
be  in  a  strange  situation  in  desiring  u  pur- 
chaser to  take  this  title,  because  I  think  th' 
point  a  pretty  good  one,  though  the  court  of 
exchequer  have  determined   against  it.     Tt 
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is  teUing  him  to  tij  my  opinion  »t  hia  ex- 
78]penBe."  Bo  in  Prio«  r.  *8tronge,  8  liadd.  ft 
0. 169,166,in  whldt  th«  viae  dumoeUor  said: 
"In  attempting  to  lay  down  a  rule  upon  this 
subject,  I  should  say  that  a  purchaser  is  not 
to  take  a  property  which  he  can  only  acquire 
in  possession  by  litigation  and  Judicial  de- 
cision." In  Pyrkt  ▼.  WatUUngham,  10  Hare, 
1,  8,  it  was  held  that  the  court  will  not  com- 
pel a  purchaser  to  take  a  title  that  "will  ex- 
pose him  to  litigation  or  hazard." 

We  are  of  opinion  that  the  plaintiff's  tiUe 
is  not  such  as  a  court  of  equity  should  com- 
pel the  defendant  to  accept.  He  should  not 
nave  been  compelled  to  accept  it,  even  if  the 
court  below  had  been  of  opinion  that  the 
revenue  bond  scrip  tendered  by  Alexander 
were  not  bills  of  credit. 

Upon  the  grounds  stated,  and  without  ex- 
pressing any  opinion  upon  the  question 
whether  the  revenue  bona  scrip  referred  to 
were  or  were  not  bills  of  credit  within  the 
meaning  of  the  Constitution  of  Uie  United 
States,  the  decree  ielow  it  affirmed. 

E»  parte  i    In  the  Matter  of  the  Applica- 
tion of  RAMON  BAEZ,  Petitioner. 

(See  8.  C  Beporter's  ed.  87ft-890.) 

Babeae  eorpua — denying  leave  to  file  petU 
tion—wture  writ  would  he  ineffeotual. 

Leave  to  file  a  petition  for  tlie  writ  of  habeas 
corpus  and  certiorari  will  not  be  granted 
where  It  la  obvious  that,  before  a  retnm  to 
the  writ  can  be  made  or  eaj  other  action 
taken,  the  restraint  of  which  the  prisoner 
complains  will  be  terminated. 

[No.  — ,  Original.] 

Submitted  Uorok  28,  1900.    Decided  AmrU 
It.  1900. 

MOTION  for  leave  to  file  petition  for  writ 
of  habeas  corpus  and  certiorari.     De- 
nied, 

Statement  by  Mr.  Chief  Justice  Fnlleri 

On  March  26  a  motion  was  made  for  leave 
to  file  the  following  petition  for  the  writ  of 
habeas  corpus  and  certiorari: 

"Your  petitioner,  Ramon  Baez,  by  Tulio 
r9]Larrinaga,  for  him  'and  in  his  behalf,  re- 
spectfully shows  that  he  is  a  native-bom  in- 
habitant of  the  island  of  Puerto  Rico,  form- 
erly a  dependency  of  the  Kingdom  of  Spain, 
but  at  the  time  of  the  occurrences  hereinaft- 
er narrated  belonging  to  and  forming  a  part 
of  the  territory  of  the  United  States  of 
America. 

"Your  petitioner  was  also  formerly  a  sub- 
ject_  of  His  Imperial  Majesty  the  King  of 
Spain  but  since  long  prior  to  the  occurrences 
herein  complained  of  and  ever  since,  to  and 
including  the  present  time,  he  has  neither 
owned  nor  acknowledged  allegiance  to  any 
other  nation  or  sovereignty  than  that  of  the 
United  States  of  America. 

"Your  petitioner  represents  unto  this 
honorable  court  that  he  is  wrongfully,  im- 
properly, unjustly,  and  illegally  imprisoned 
and  restrained  of  his  liberty  at  Humacao,  in 
and  on  said  island  of  Puerto  Rico,  by  one 
Snniupl  C.  Bothwell,  called  and  styled  as  and 
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being  the  marshal  of  the  United  States  pro- 
visional court  for  the  department  of  Puerto 
Rioo. 

"By  act  of  Congress  approved  April  26, 
1898,  it  was  declared  that  a  state  of  war  had 
existed  and  then  existed  between  the  United 
States  of  America  and  the  Kingdom  of  Spain, 
and  thereaft^',  in  the  course  of  the  prosecu- 
tion of  such  war,  the  military  forces  of  the 
United  States  invaded  and  conquered  the  is- 
land of  Puerto  Rioo  and  have  ever  since  re- 
mained in  possession  and  control  thereof. 

"December  10,  1898,  a  treaty  of  peace  was 
signed  at  Paris,  France,  between  the  duly 
accredited  representatives  of  the  United 
States  of  America  and  Her  Majesty  the 
Queen  R^ent  of  Spain;  and  the  same  having 
been  duly  reported  to  the  Senate  of  the 
United  States,  ratification  thereof  was  ad- 
vised by  the  Senate  on  February  6,  1899, 
and,  having  been  ratified  by  the  President  of 
the  United  States  on  said  date  and  subse- 
quentiy  by  Her  Majesty  the  Queen  Regent 
of  Spain,  ratifications  thereof  were  ex- 
changed at  Washington  on  the  11th  day  of 
April,  1899,  and  the  treaty  was  proclaimed 
by  the  President  of  the  United  States  on  the 
same  day. 

"By  said  treaty  it  was  provided,  among 
other  things,  as  follows: 

"  'Art  II.  Spain  cedes  to  the  United  States 
the  island  of  Porto  *Rico  and  other  islands[380J 
now  under  Spanish  sovereignty  in  the  West 
Indies.     .     .     .    ' 

"  'Art.  XI.  All  Spaniards  residing  in  the 
territories  over  which  Spain  by  this  treaty 
cedes  or  relinquishes  her  sovereignty  shall 
be  subject  in  matters  civil  as  well  as  crimi- 
nal to  the  jurisdiction  of  the  courts  of  the 
country  wherein  they  reside,  pursuant  to  the 
ordinary  laws  governing  the  same;  and  they 
shall  have  the  right  to  appear  before  such 
courts,  and  to  pursue  the  same  course  as  citi- 
zens of  the  country  to  which  the  courts  be- 
long.' 

"Prior  to  the  ratification  of  said  treaty  of 
peace  and  on  or  about  the  12th  day  of 
August,  1808,  a  protocol  or  agreement  be- 
tween the  United  States  and  the  Kingdom  of 
Spain  was  signed  at  the  city  of  Washington 
by  the  representatives  of  the  two  nations,  un- 
der and  by  virtue  of  the  terms  of  which  a 
suspension  of  hostilities  between  said  nations 
was  declared  by  the  President  of  the  United 
SUtes. 

"By  article  IV.  of  the  said  protocol  it  was 
agreed  that  Spain  should  evacuate  Porte 
Rico,  and  that  commissioners  should  be  ap- 
pointed by  the  signatory  powers  for  the  pur> 
pose  of  arranging  and  carrying  out  the  d» 
tails  of  such  evacuation. 

"Thereafter  an  evacuation  commission  was 
appointed  by  the  President  of  the  United 
States,  and  a  similar  commission  was  ap- 
pointed  by  the  government  of  Spain,  and  the 
commissioners  subsequently  assembled  in  the 
city  of  San  Juan,  Porto  Rico,  and  duly 
arranged  the  terms  of  such  evacuation, 
which  were  accepted  by  the  respective  gov- 
ernments, and  the  evacuation  and  retirement 
of  the  Spanish    forces  from  the  island  of 
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Puerto  Rico  occurred  on  the  18th  day  of 
October,  1808.- 

"Thereupon,  and  on  said  date,  Major  Gen- 
eral John  ft.  Brooke,  commanding  the  forces 
of  the  United  States,  in  compliance  with  the 
orders  of  the  President,  assumed  the  govern- 
ment of  the  said  island  of  Porto  Rico,  and  by 
General  Order  No.  1,  of  said  date,  estab- 
lished the  military  'Department  of  Puerto 
Rico.' 

"Said  order,  among  other  things,  con- 
tained the  following: 

"  'The  provincial  and  municipal  laws,  in  so 
far  as  tney  affect  the  settlement  of  private 
rights  of  persons  and  property  and  provide 
for  the  punishment  of  crime, will  be  enforced 
unless  they  are  incompatible  with  the 
[SBlJchanged  conditions  of  Porto  'Rico,  in  which 
event  they  may  be  suspended  by  the  depart- 
ment commander.' 

"Your  petitioner  further  shows  that  after 
said  12th  day  of  August,  1808,  hostilities 
ceased  to  exist  in  the  island  of  Porto  Rico  be- 
tween the  forces  of  the  United  States  and  of 
Spain,  and  that  since  the  11th  day  ol  April, 
1800,  war  has  ceased  to  e.xist  between  the 
nations,  and  also  since  the  last-named  date, 
if  not  prior  thereto,  there  has  been  and  is 
now  a  condition  of  peace  existing  through- 
out said  island  pf  Porto  Rico,  and  there  has 
been  neither  a  state  of  war  with  any  foreign 
power  in  the  said  island,  nor  has  there  been 
any  internal  or  domestic  rebellions,  revolu- 
tions, or  dissensions,  nor  any  failure  to 
recognize  the  authority  and  sovereignty  of 
the  United  States. 

"Since  the  occupation  of  Porto  Rico  by  the 
United  States  authorities  the  civil  courts 
of  that  island  have  been  in  session,  exercising 
the  same  jurisdiction  and  in  substantially 
the  same  form  as  during  the  Spanish  occupa- 
tion of  the  island,  and  such  courts  were  ex- 
ercising tueir  ordinary  civil  and  criminal 
jurisdiction  during  all  of  the  times  herein- 
after mentioned. 

"On  the  27  th  day  of  June,  1800,  by  Gen- 
eral Order  No.  88,  of  Brigadier  General 
George  W.  Davis,  United  States  Army,  tlien 
commanding  the  department  of  Porto  Rico, 
and  the  supreme  military  authority  in  said 
island,  there  was  established  a  'United 
States  Provisional  Court  for  the  Depart- 
ment of  Porto  Rico.' 

"Said  General  Order  88,  among  other 
things,  provided  as  follows: 

"  'Sec  II.  The  judicial  power  of  the  pro- 
visional court  hereby  established  shall  ex- 
tend to  all  cases  which  would  be  properly 
cognizable  by  the  circuit  or  district  courts 
of  the  United  States  under  the  Constitution, 
and  to  all  common-law  offenses  within  the 
restrictions  hereinafter  specified.' 

"  'Sec.  IV.  The  decisions  of  said  courts 
shall  follow  the  principles  of  common  law 
and  equity  as  established  by  the  courts  nf 
the  United  States,  and  its  procedure,  rules, 
and  records  shall  conform  as  nearly  as  prac- 
ticable to  those  observed  and  kept  in  said 
Federal  courts.     .     .     . 

"  'Sec.  V.  The  provisional  court  shall  con- 
(S82]sist  of  three  judges,  *one  of  whom  shall  be 
known  as  the  law  judge,  and  the  other  two 
814 


as  associate  judges,  one  United  States  dis- 
trict attorney,  one  marshal,  one  clerk,  three 
deputy  clerks,  one  stenographer  and  reporter, 
one  interpreter,  one  bailiff  and  janitor,  and 
one  messenger.  The  law  judge  shall  preside, 
and  shall  determine  and  decide  all  technical 
questions  of  law.  A  majority  vote  of  the 
bench  shall  determine  all  queaUons  of  fact. 
The  jtiry  system  may  be  introduced  or  dis- 

Sensed  with  in  any  particular  case  in  the 
iscretion  of  the  court. 

"  'Sec.  VI.  The  judges  of  the  provisional 
court  shall  be  clothed  with  the  powers  vested 
in  the  judges  of  the  circuit  or  district  couits 
of  the  United  States. 

"  'Sec.  VII.  The  district  attorney  shall  be 
authorized  to  present  to  the  court  informa- 
tion against  all  parties  for  violations  of 
United  States  statutes  and  regulations.  Us 
shall  also  in  like  mannn-  present  informa- 
tions for  violations  of  orders  issued  by  Uis 
department  commander  relating  to  civil 
matters,  which  may  be  referred  to  him  from 
these  headquarters.    .    .    . 

"  'Sec.  VIll.  In  order  to  define  more  clear- 
ly certain  branches  of  the  criminal  jurisdic- 
tion of  thfi  provisional  court,  it  is  hereby 
provided  that  it  shall  include  and  be  exclu- 
sive in  the  following  classes  of  cases: 

'*  '1st.  All  offenses  punishable  under  the 
statutory  laws  of  the  United  States,  such  as 
those  indicated  in  paragraph  I.  of  this  order. 

"  '2d.  Offenses  committM  by  or  against 
persons,  foreigners  or  Americans,  not  resi- 
dents of  this  department,  but  who  may  be 
traveling  or  temporarily  sojourning  therein, 
or  afjainst  the  property  of  nonresidents. 

"  'Sd.  Offenses  against  the  person  or  prop- 
erty of  persons  belonging  to  the  army  or 
navy,  or  those  committed  by  persons  belong- 
ing to  the  army  or  navy,  not  properly  triable 
by  military  or  naval  courts;  but  not  includ- 
ing minor  police  offenses. 

'4th.  Offenses  committed  by  or  against 
foreigners  or  by  or  against  citizens  of  an- 
othei-  state,  district,  or  territory  of  the 
United  States,  residing  in  this  department' 

"  'Sec.  XI.  If  any  party  litigant  shall  feel 
aggrieved  by  the  judgment  or  decree  of  said 
court  a  stay  of  ninety  days  shall  'be  granted  [SMJ 
such  party  before  the  execution  of  such  judg- 
ment or  decree,  upon  the  filing  of  a  bond  by 
him  with  sureties  in  an  amount  and  wiUi 
such  conditions  as  the  court  may  determine, 
for  the  purpose  of  allowing  such  party  to 
make  application  to  the  Supreme  Court  of 
the  United  States  for  a  writ  of  certiorari  or 
other  suitable  process  to  review  such  jud^ 
ment  or  decree.  But  if  at  the  end  of  said 
ninety  days  such  process  has  not  been  issued 
by  the  Supreme  Court  execution  shall  forth- 
with issue.' 

'"Sec.  XVI.  The  court  shall  adopt  an 
appropriate  seal  which  shall  be  procured  by 
the  treasurer  of  the  island.  The  clerk  of 
the  court  shall  have  the  custody  of  the  seal 
for  use  in  attesting  legal  doctmients  in  the 
usual  manner. 

"  'Sec.  XVII.  In  accordance  with  the  pr* 
visions  of  paragraph  V.  of  this  order  the  fol- 
lowing appointments  are  announced  to  taks 
effect  July  Ist,  1890: 
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[Hera  followed  the  designation  of  a  "law 
Judge;"  a  "provisional  United  Statea  attor- 
ney;" two  military  officers  as  "associate 
jadgee;"  and  another  as  "clerk."] 

"^Prirate  Samuel  C.  Bothwell,  troop  D, 
0th  U.  S.  cayalry,  is  detailed  on  special  duty 
as  marshal  of  the  IT.  S.  provisional  court.' 

"By  General  Order  216  of  said  department, 
dated  December  18,  1899,  section  XI.  of  Gen- 
eral Order  88,  hereinbefore  set  forth,  was 
amended  so  as  to  read  as  follows: 

"  'If  any  party  litigant  shall  feel  aggrieved 
by  the  judgment  or  decree  of  said  court,  a 
stay  of  ninety  days  shall  be  granted  such 
party  before  the  execution  of  such  judgment 
or  decree,  upon  the  filing  of  a  bond  by  him 
with  sureties  in  an  amount  and  with  such 
conditions  as  the  court  may  determine,  for 
the  purpose  of  allowing  such  party  to  miUce 
application  to  the  Supreme  Cotirt  of  the 
United  States  for  a  writ  of  certiorari  or 
other  suitable  process  to  review  such  judg- 
ment or  decree. 

"'For  good  cause,  this  court  may  extend 
the  time  of  filing  such  application  and  record 
in  the  office  of  the  clerk  of  the  supreme  or  ap- 
pellate court  aforesaid. 

"  'The  stay  of  execution  granted  by  this 
court  shall  be  in  fArce  until  the  final  dispo- 
sition of  the  case  by  the  supreme  or  appellate 
'84]*court  aforesaid,  provided  that  the  party 
availing  himself  of  the  provisions  of  this  sec- 
tion shall  not  be  ^ilty  of  negligence  in  pros- 
ecuting his  application  before  the  said  su- 
preme or  appellate  court.' 

"On  the  2l8t  day  of  September,  1899,  by 
General  Order  145  of  said  department,  issued 
by  Brigadier  General  George  W.  Davis,  Unit- 
ed Statea  Army,  as  aforesaid,  provision  was 
made  for  the  holding  of  municipal  elections 
in  said  island  of  Porto  Rico,  and  certain 
rules  and  regulations  governing  the  right  of 
the  inhabitants  to  vote  at  such  elections  and 
the  manner  of  exercising  such  suffrage  were 
therein  provided  for,  among  other*  the  fol- 
lowing: 

"  'See.  V.  An  elector  to  vote  at  such  eleo- 
tions  shall  possess  the  following  qualifica* 
tions: 

"  'a.  He  must  be  a  bona  fide  male  resident 
of  the  municipality. 

"  '6.  He  must  be  over  twenty-one  years  of 
age. 

"  'o.  He  must  be  a  taxpayer  of  record  at 
the  date  of  his  registration,  or  he  must  be 
able  to  read  and  write. 

"  'i.  He  must  have  resided  upon  the  island 
of  Puerto  Rico  for  two  years  iu\t  preceding 
the  date  of  his  registration,  and  for  the  last 
six  months  of  said  two  years  within  the  mu- 
nicipality where  the  election  is  held.' 

"Thereafter,  by  General  Orders  160  of  said 
department,  issued  October  12,  1809,  General 
Orders  14S  were  amended  so  as  to  read  in 
part  as  follows: 

"  'Sec.  VIII.  He  must  be  a  taxpayer  of 
record  in  the  municipality  in  which  he  votes 
at  the  date  of  this  order,  or  he  miist  be  able 
to  read  and  write.  Persons  who  pay  insular 
or  municipal  taxes  of  any  kind,  in  their  own 
right  or  name,  or  in  the  name  of  their  law- 
ful wife  or  minor  child,  or  the  members  of  a 
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firm,  oorporation,  or  oopartnerahip  paying 
taxes,  and  the  heirs  of  an  estate  that  pay 
taxes,  are  deemed  taxpayers  under  the  mean- 
ing of  this  clause.  But  administrators, 
giiardians,  trustees,  agents,  or  other  persona 
who  pay  taxes  for  other  than  themselves  or 
their  lawful  family  are  not  taxpayers  with- 
in its  meaning  through  suc^  payment.' 

"Sec.  XVI.  Any  person  who  fraudulently 
votes,  or  attempts  'or  offers  to  fruudalently[S8S) 
vote,  or  attempts  to  influence  or  control 
others  to  fraudulently  vote,  at  any  public 
election,  shall,  upon  conviction  thereof,  be 
subject  to  a  fine  not  exceeding  one  hundred 
dollars,  or  to  imprisonment  at  hard  labor 
not  exceeding  three  months,  or  to  both  such 
fine  and  imprisonment,  in  the  discretion  of 
the  court.' 

.  "Thereafter,  by  special  orders  of  the  mili- 
tary authorities  commanding  the  said  de- 
partment, an  election  was  ordered  to  be  held 
on  the  31st  day  of  October,  1899,  in  the  city 
of  Guayama,  Porto  Rico,  for  the  election  of 
the  ordinary  municipal  officers  of  said  city 
to  fill  the  offices  in  the  plan  of  civil  govern- 
ment established  by  the  military  authority 
of  the  United  States. 

"Your  petitioner  represents  that,  being 
duly  qualified  in  accordance  with  law  and 
the  general  orders  aforesaid,  he  voted  at  said 
election  for  the  candidates  of  the  party  to 
which  he  belonged,  and  thereafter,  on  or 
about  the  10th  day  of  November,  1899,  he 
was  arreiited  and  taken  into  custody  by  one 
Samuel  0.  Bothwell,  marshal  of  said  United 
States  Provisional  Court  of  the  Department 
of  Porto  Rico,  and  brought  before  said  pro- 
visional court,  and  was  Utere  charged  by  the 
district  attorney  thereof,  in  an  information 
or  complaint  which  was  read  to  him,  with 
having  illegally  voted  at  the  said  election  in 
the  city  of  Guayama  heretofore  mentioned. 

"Your  petitioner  pleaded  'Not  guilty'  to 
said  charge,  and  thereafter  said  United 
States  provisional  court  proceeded  to  try 
him  for  said  alleged  offense,  although  your 
petitioner  objected  to  the  jurisdiction  of  said 
court  and  denied  that  he  had  committed  any 
crime  or  offense  cognizable  by  said  court, 
and  further  objected  on  the  ground  that  no 
presentment  or  information  had  been  re- 
turned by  a  grand  jury,  and  further  that  he 
was  deprived  of  a  trial  by  jury  in  said  cause, 
a  jury  trial  having  been  demanded  by  him 
and  refused  by  said  court. 

"After  hearing  the  evidence  in  said  pro- 
ceeding, said  provisional  court  found  your 
petitioner  'Guilty,'  and  sentenced  him  to  im- 
prisonment at  hard  labor  in  the  jail  at  Hu- 
macao,  Porto  Rico,  for  a  period  of  thirty 
days. 

"Thereupon,  in  accordance  with  the  pro- 
visions of  section  XI.  of  General  Orders  88, 
as  amended  and  heretofore  referred  to,  *your[386] 
petitioner  applied  for  a  stay  of  execution  of 
ninety  days,  to  permit  him  to  make  applica- 
tion to  this  honorable  court  for  a  writ  of 
certorari  or  other  suitable  process,  to  re- 
view the  action,  and  to  set  aside  the  judg- 
ment of  said  provisional  court. 

''Such  application  was  granted;  and  the 
time  allowed  under  said  section  having  ex- 
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pired,  your  petitioner  has  been  taken  into 
custody  by  the  said  Samuel  C.  Bothwell, 
marshal  as  aforesaid,  and  is  by  him  now  un- 
lawfully restrained  of  his  liberty  and  com- 
pelled to  perform  infamous  tasks. 

"The  proceedings  of  said  United  States 
provisional  court  are  set  forth  at  large  in 
the  duly  certified  copy  of  the  transcript  of 
the  record  in  said  court  submitted  herewith. 
"Your  petitioner  further  alleges  that  he 
is  advised  that  said  United  States  Provision- 
al Court  for  the  Department  of  Porto  Rico 
had  no  jurisdiction  or  lawful  authority  un- 
der the  Constitution  and  laws  of  the  United 
States  to  cause  the  arrest  of  ^our  petitioner 
or  to  proceed  against  him  in  manner  and 
form  aforesaid,  and  that  said  pretended  proc- 
ess, arrest,  order,  trial,  and  judgment,  and 
warrant  whereby  your  petitioner  was  com- 
mitted to  the  custody  of  said  Samuel  C. 
Bothwell,  and  whereby,  in  custody  of  said 
Samuel  C.  Bothwell,  he  is  imprisoned  and 
restrained  of  his  liberty,  as  aforesaid,  were 
and  are,  each  and  all  of  them,  in  violation  of 
the  Constitution  of  the  United  States  and 
the  just  rights  ot  your  petitioner,  and  are 
without  authority  of  law  and  void. 

"Your  petitioner  further  alleges  that  said 
United  States  provisional  court  had  no  JU' 
risdiction  to  try  him  for  the  alleged  offense 
with  which  he  is  charged  for  the  reasons  fol- 
lowing, among  others: 

[The  reasons  were  here  set  forth  at 
length.] 

"Your  petitioner  further  avers  that  more 
than  thirty  other  persons,  residents  of  said 
island  of  Porto  Rico,  were  apprehended  and 
tried  by  said  provisional  court  upon  the 
same  or  similar  charges  to  those  preferred 
against  him,  and  such  persons  were  likewise 
found  guilty  and  sentenced  to  undergo  like 
punishment,  but  the  sentences  of  the  court 
in  such  other  cases  have  been  stayed  pend- 
ing the  determination  of  your  petitioner's 
application  herein." 
{887]    '[Here  followed  the  prayer.] 

The  petition  was  signed:  "Ramon  Baez, 
by  Tulio  Larrinaga;"  and  was  verified  as 
follows: 

District  or  Columbia,  m; 

Tulio  Larrinaga,  being  duly  sworn,  de- 
poses and  says: 

That  he  is  an  inhabitant  of  Porto  Rico 
and  knows  the  petitioner,  Ramon  Baez; 

He  has  read  the  foregoing  petition  by  him 
subscribed  and  knows  the  contents  thereof, 
and — 

That  the  matters  and  things  therein  stat- 
ed are  true  of  his  own  knowledge  except  as 
to  matters  therein  stated  on  information  or 
belief,  and  as  to  those  matters  he  believes 
them  to  be  true. 

Further,  this  petition  is  signed  and  veri- 
fied by  him  for  and  on  behalf  of  the  said 
Ram'>n  Baez  for  the  reason  that  the  peti- 
tioner is  confined  in  the  island  of  Porto 
Rico,  and  to  delay  this  application  by  send- 
ing the  same  for  the  signature  and  affidavit 
of  the  petitioner  himself  would  greatly  re- 
816 


tard,  if  not  entirely  defeat,  the  relief  there- 
by sought  to  be  obtained. 

Tulio  Larrinaga. 
Subscribed  and  sworn  to  before  a  notary 
public  March  24,  A.  d.  IOOO. 

Ur.  Fredezie  D.  BleKesmey  snbmitted 
the  cause  for  petiti<Hier.  Ueamrt.  FroneU 
B.  Dexter  and  Wayne  MtuVeagh  were  with 
him  on  the  brief. 

SoUoitor-Oeneral  Riehaxda  opposed. 

*Mr.  Chief  Justice  Fnller  delivered  the[387) 

opinion  of  the  court: 

Application  to  file  this  petition  was  made 
to  the  court  on  March  26,  when,  under  pres- 
sure of  the  mass  of  business  under  advise- 
ment, we  were  about  to  take  a  recess  until 
April  9,  of  which  recess  the  bar  had  been 
previously  advised. 

No  notice  of  the  application  having  been 
given,  on  suggestion  of  counsel  for  the  Unit- 
ed States,  leave  was  granted,  according  to 
the  usual  course,  and  in  view  of  the  conceded 
importance  of  the  questions  involved,  to  sub- 
mit a  brief  in  opposition  within  a  'week,  and[389) 
three  days  were  allowed  counsel  for  petition- 
er to  reply.  These  briefs  were  subsequently 
duly  filed. 

It  appears  from  the  petition  and  accom- 
panying papers  that  the  alleged  proceedings 
against  petitioner  were  stayed  at  his  in- 
stance, from  December  11  until  March  16,  to 
enable  him  to  apply  to  this  court  in  the 
premises,  but  no  such  application  was  made. 
And  it  further  appears  that  petitioner  was 
not  restrained  of  his  liberty  until  up  to 
March  16,  and  that  such  restraint  was  to 
continue  for  thirty  days  from  that  date, 
wbic^  would  expire  April  15. 

The  petition  is  not  signed  or  verified  by 
Baez,  but  on  his  behalf,  and  the  affidavit 
does  not  state  that  the  application  is  made 
by  authoritv  or  at  the  request  of  Baez,  or 
any  facts  showing  that  he  was  unable  to 
make  it,  except  the  averment  by  aflSant  that 
"this  petition  is  signed  and  verified  by  him 
for  and  on  behalf  of  the  said  Ramon  Baez 
for  the  reason  that  the  petitioner  is  confined 
in  the  island  of  Porto  Rico,  and  to  delay  this 
application  by  sending  the  same  for  the  sig-  . 
nature  and  anidavit  of  the  petitioner  himself 
would  greatly  retard,  if  not  entirely  defeat, 
the  relief  thereby  sought  to  be  obtained." 
The  affidavit  was  sworn  to  on  the  24th  of 
March  in  the  District  of  Columbia. 

Assuming,  however,  that  the  application  is 
made  in  accordance  with  the  wishes  of  Baez, 
we  should  have  been  better  satisfied  if  the 
delay  in  the  presentation  of  the  petition 
had  been  accounted  for.  The  fact  that  on 
March  24  it  was  impracticable  to  send  to 
Porto.  Rico  to  petitioner  for  him  to  act,  docs 
not  explain  why  the  assertion  of  his  alleged 
rights  was  delayed  so  long,  but  rather  shows 
that  onr  interposition  \«t)uld  be  unavailing, 
if  we  took  jurisdiction. 

Section  756  of  the  Revised  Statutes  pro- 
vides in  relation  to  the  writ  of  habeas  cor- 
pus: "Any  person  to  whom  such  writ  is  di- 
rected shall  make  due  return  thereof  within 
three  days  thereafter,  unless  the  party  be 
detained  beyond    the    distance    of    twen^ 
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mile*;  «ad  if  bcgroid  that  distance  and  not 
beyond   the  distaaoe  of  a  hundred  miles, 
within  ten  days;  and  if  beyond  the  distance 
of  a   hundred  miles,  within    twenty  days." 
This  section  was  taken  almost  literally  from 
the  habeas  corpus  act,  chap.  2  of  the  31st 
Car.  IT.,  which  was  designee!  to  remedy  pro- 
Icrastination   'and   trifling  with   the   writ. 
Prior  to  that  act  the  mode  of  compelling  a 
return  was  by  taking  out  an  aUaa,  and  ^en 
a  pUtries  writ,  and  uiereafter  issuing  an  at- 
tachment.   A  reasonable  time   has   always 
been  allowed  for  making  the  return,  and  it 
is  not  to  be  presumed  uiat  one  will  not  be 
made.    Stoekdale  ▼.  Btntsard,  8  Dowl.  P.  C. 
474;    Mtuh't  Case,  2  W.  Bl.  806.    And  see 
United  States  r.  Bottman,  1  Cranch,  C.  C. 
373,  Fed.  Cas.  No.  14,622,  where  the  circuit 
court  of  the  District  of  Columbia  refused  to 
issue  an  attachment  until  three  days  had  ex- 
pired after  the  service  of  the  writ.    Hurd, 
Habeas  Corpus,  2d  ed.  236;  Church,  Habeas 
Corpus,  2d  ed.  S  126. 

In  this  case,  if  the  writ  of  habeas  corpus 
had  been  issued  April  9,  the  next  court  day 
after  the  petition  for  the  writ  was  presented 
to  this  court,  the  imprisonment  of  petitioner 
would  have  expired  six  days  after  the  issue 
of  the  writ,  and  fourteen  days  before  the  per- 
son having  him  in  custody  would  be  required 
to  make  his  return,  and,  before  the  case 
could  be  heard  upon  the  writ  and  return,  the 
prisoner  would  no  longer  be  in  custody. 

The  grave  questions  of  public  and  consti- 
tutionu  law  sought  to  be  brought  into  judg- 
ment by  this  application  would  have  become 
merely  moot  questions  so  far  as  the  decision 
thereof  could  affect  any  right  or  interest  of 
the  petitioner.  And  this  would  be  so  even 
if  we  issued  the  writ  and  attempted  to  deal 
with  the  prisoner  by  a  preliminary  order. 
Before  he  could  be  communicated  with  and 
brought  before  us  he  would  be  freed  from  re- 
straint. Be  Cdllioot,  8  Blatchf.  89,  Fed. 
Cas.  No.  2,323. 

As  was  said  in  Stockdale's  Case,  we  can- 
not presume  that  a  return  would  not  be 
made,  and  even  if  made  at  once,  as  it  must  be 
made  from  Porto  Rico,  it  would  nevertheless 
be  too  late  for  any  action  of  ours  to  be  ef- 
fectual. 

True,  the  Issue  of  the  writ  might  be  waived 
by  the  government,  or  we  could  enter  a  rule 
and  proceed  in  the  absence  of  the  prisoner 
and  at  onoe,  by  agreement  [Medley,  Petition- 
er, 134  U.  S.  160,  33  L.  ed.  835.  10  Sup.  Ct. 
Rep.  384 :  Re  Burrxis,  136  U.  S.  586,  34  L.  ed. 
iiOO,  10  Sup.  Ct.  Rep.  850) ,  but  the  motion  for 
leave  to  file  has  been  resisted,  and  there  has 
been  no  intimation  of  a  disposition  to  speed 
the  proceedings.  Under  these  circumstan- 
ces we  cannot  shut  our  eyes  to  the  fact 
that  before  definite  action  could  be  had, 
the  applioation  would  abate. 
K>]  'It  is  well  settled  that  this  court  will  not 
proceed  to  adjudication  where  there  is  no 
snbjert-matter  on  which  the  judgment  of  the 
ooiirt  can  operate.  And  although  this  ap- 
plication has  not  as  yet  reached  that  stage, 
still,  as  it  is  obvious  that  before  a  return 
to  the  writ  can  be  made,  or  any  other  action 
can  be  taken,  the  restraint  of  which  petition- 
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er  complains  would  have  terminated,  we  are 
constrained  to  decline  to  grant  leave  to  flla 
the  petition. 

The  situation  was  the  same  April  9,  and 
these  observations  are  applicable  as  of  that 
date. 

In  arriving  at  this  conclusion  we  are  not 
to  be  understood  as  Intimating  in  any  de- 
gree an  opinion  on  the  question  of  jurisdic- 
tion or  other  questions  pressed  on  our  atten- 
tion. 

Leave  denied. 


PHILIP  WERLEIN,  Plff.  in  Err^ 

V. 

CITY  O^  NEW  ORLEANS. 
(See  S.  C.  Reporter's  ed.  890-403.) 

Res  judicata — dental  of  injunction  against 
saie  as  a  bar  to  suit  to  declare  the  sale 
void. 

1.  A  city's  claim  that  land  which  It  holds  by 
dedication  for  pabllc  use  cannot  be  legally 
sold  under  a  Judgment  against  the  city  Is 
conclusively  defeated  by  a  decision  against 
the  city  In  a  salt  for  an  Injunction  against 
the  sale  on  the  ground  of  Its  Illegality,  al- 
though In  that  suit  the  question  of  the  effect 
of  the  dedication  was  not  presented  or  consid- 
ered. 

3.  A  judgment  against  a  city  In  an  action  to 
restrain  an  allegied  Illegal  sale  of  Its  property 
under  a  Judgment  against  the  city  Is  a  bar  to 
another  action  after  the  sale  to  declare  the 
sale  null  and  void,  although  In  the  meantime 
the  city  has  discovered  that  It  held  the  prop- 
erty for  puhllc  use  only,  by  virtue  of  a  long 
prior  dedication,  and  therefore  claims  now  to 
bold  It  In  a  capacity  different  from  that  In 
which  It  formerly  sued,  since  there  Is  In  truth 
no  difference  In  the  character  of  the  title  by 
which  a  municipality  holds  such  property  and 
that  by  which  It  holds  other  property. 

[No.  189.] 

Argued  March  16,  1900.    Decided  April  16 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
affirming  a  decision  against  the  validity  of  a 
sale  of  city  property  under  a  judgment.  Re- 
versed. 

See  same  case  below,  60  La.  Ann.  1251,  24 
So.  232. 

Statement  by  Mr.  Justice  Peekhams 
*Thi8  action   was  commenced   in   March,[391] 
1896,  by  the  city  of  New  Orleans  in  the  Civil 
district    court   for    the    parish  of    Orleans 
in  the  state  of  Louisiana,  for  the  purpose  of 


Note. — At  to  conclusiveness  of  judgments 
generally — see  notes  to  Sharon  v.  Terry  (C.  C. 
N.  D.  Cal.)  1  L.  R.  A.  672 :  Bollong  t.  Schuyler 
Nat.  Bank  (Neb.)  3  L.  R.  A.  142 ;  WIese  v.  San 
Francisco  Musical  Fnnd  Soc.  (Cal.)  7  L.  R.  A. 
577:  Morrill  v.  Morrill  (Or.)  11  L.  ed.  155; 
Bank  of  United  States  v.  Beverly,  11  L.  ed.  O. 
8.  75 ;  Johnson  Co.  v.  Wharton,  38  L.  ed.  U.  8. 
429:  Southern  P.  R.  Co.  v.  Dnited  States.  42 
r,.  ed.  U.  8.  SB5. 
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recoTering  from  the  defendant  below,  Philip 
Werlein,  a  certain  lot  of  land  situated  in 
that  city  and  described  in  the  petition,  and 
of  which  he  was  in  posBession.  The  facts 
upon  which  the  suit  was  brought  are  as  fol- 
lows: 

In  March,  1876,  one  John  Klein,  a  citizen 
of  the  state  of  Mississippi,  commenced  an  ac- 
tion against  the  city  of  New  Orleans  in  the 
circuit  court  of  the  United  States  in  the  dis- 
trict of  Louisiana,  for  the  recovery  of  over 
$80,000  and  interest  upon  certain  bonds  is- 
sued by  that  city,  and  fully  described  in  the 
Slaintiff's  petition.  The  city  filed  an  answer 
enying  all  and  singular  the  allegations  con- 
tained in  the  plaintiff's  petition.  The  case 
came  on  for  hearing  before  the  court  without 
a  jury,  a  jury  being  waived,  and  resulted  in 
a  judgment  for  the  plaintiff  against  the  city 
for  the  sum  of  $89,000,  with  6  per  cent  in- 
terest, as  stated  in  the  judgment  which  was 
entered  on  May  2,  1876.  The  plaintiff,  in 
order  to  obtain  satisfaction,  issued  a  fieri 
facias  on  the  judgment  to  the  marshal,  who 
thereupon  seized  and  took  into  his  possession 
all  the  right,  title,  and  interest  of  the  city 
in  and  to  the  portion  of  ground  described  in 
the  marshal's  return  to  the  writ  (and  being 
the  premises  in  question) ,  and  advertised  the 
property  for  gale.  The  city  of  New  Orleans 
thereupon  commenced  an  action  against 
[S92]Klein  *in  the  United  States  circuit  court  for 
the  eastern  district  of  Louisiana,  to  prevent 
him  from  selling  the  property  under  his 
judgment. 

In  its  bill  of  complaint  the  city  alleged  the 
recovery  of  judgment  by  Klein  against  the 
city,  that  he  had  issued  a  writ  of  fieri  facias 
upon  such  judgment  for  the  purpose  of  en 
forcing  satisfaction  of  the  same,  and  had 
seized  under  the  writ  the  property  already 
described,  which  was  advertised  to  be  sold  on 
a  da^  named  in  the  bill,  and  that  Klein  had 
no  right  to  issue  the  writ  in  that  suit,  or  to 
cause  the  seizure,  advertisement,  or  sale  of 
the  property  thereunder,  for  the  reasons  and 
causes  stated  in  the  bill,  which  were,  (1) 
that  he  had  r^stered  the  judgment  in  the 
office  of  the  administrator  of  public  accounts 
for  the  city  of  New  Orleans  in  accordance 
with  an  act  of  the  legislature  passed  in  the 
year  1870,  and,  therefore,  had  no  right  to  is- 
sue any  writ  for  the  collection  of  Die  judg- 
ment against  the  city;  (2)  because  Klein 
had  assigned  and  transferred  all  his  interest 
in  the  judgment  before  the  writ  was  issued, 
to  certain  parties  named;  (3)  that  the  writ 
upon  which  the  property  had  been  seized  and 
advertised  to  be  sold  had  issued  for  a  larger 
sum  than  was  due  on  the  judgment;  the  city 
therefore  prayed  for  an  injunction  restrain- 
ing Klein,  his  attorneys  and  agents,  from 
proceeding  further  in  the  advertisement  and 
sale  of  the  property  under  the  writ ;  that  the 
seizure  of  tne  property  bythe  marshal  might 
be  adjudged  to  be  illegal  and  void,  and  for 
general  relief. 

An  order  to  show  cause  why  an  injunction 
pen<I«»te  lite  should  not  issue  was  granted, 
and  upon  a  hearing  it  was  ordered  to  issue. 

The  defendant  Klein  answered  the  bill,  ad- 
mitted the  seizure  of  the  properly,  and  that 
Bio 


it  was  advertised  for  sale ;  also,  that  he  had 
procured  his  judgment  to  be  registered  as  al- 
leged in  the  bill,  but  denied  that  he  thereby 
lost  or  forfeited  any  other  remedy  for  the  en- 
forcement of  the  judgment,  especially  that 
of  an  ordinary  execution;  admitted  the  as- 
signment of  his  judgment,  but  allied  that 
it  was  only  as  a  security  or  pledge,  and  de- 
nied that  the  writ  issued  for  a  larger  sum 
than  was  due,  and  he  therefore  asked  that 
the  injunction  pendente  lite  migQt  be  *dis-[39S) 
solved,  the  perpetual  injunction  denied,  and 
for  such  further  relief  as  might  be  proper. 

The  case  came  on  for  hearing  on  bill  and 
answer,  and  the  court  "ordered,  adjudged, 
and  decreed  that  the  interlocutory  injunc- 
tion issued  be  dissolved,  an  injunction  re- 
fused, and  complainant's  bill  of  complaint 
dismissed  with  costs."  The  judgment  waa 
signed  June  19,  1878. 

After  the  entry  of  the  judgment  dissolving 
the  injunction  and  dismissing  the  bill,  ihe 
marshal  took  proceedings  to  sell  the  property 
which  he  had  seized,  and  on  August  21,  1878, 
sold  the  same  to  Andrew  C.  Lewis,  the  high- 
est bidder,  through  whom  by  several  mesne 
conveyances  the  appellant  claims  title,  and 
from  the  time  of  the  above  sale  he  or  bis 
grantors  have  been  in  possession. 

The  petition  in  the  present  suit,  filed  by 
the  cil^,  describes  the  premises  in  question, 
and  Megea  that  the  defendant,  appellant 
herein,  is  in  possession  thereof,  and  unjustly 
claims  title  thereto,  with  the  improvement 
thereon,  valued  in  all  at  $15,000.  The  city 
avers  that  the  defendant  is  not  and  never 
was  the  owner  of  the  property,  and  that  his 
only  alleged  title  thereto  is  derived  through 
mesne  conveyances  from  a  sale  made  by  the 
United  States  marshal  to  Andrew  C.  liewis, 
as  above  stated.  The  city  further  allies 
that  the  sale  by  the  marshal  to  Lewis  was  ab- 
solutely null  and  void,  and  that  no  title  or 
right  whatever  in  or  to  the  property  passed 
by  that  sale  to  Lewis  or  through  him  to  the 
defendant  herein ;  that  the  property  was  ded- 
icated to  public  use  long  prior  to  the  date 
of  the  marshal's  sale,  by  Bertrand  and  John 
Oravier,  and  that  it  forms  part  of  the  Place 
Gravier,  in  the  Faubourg  St.  Mary  in  the 
city  of  New  Orleans,  and  that  the  property 
was  at  the  date  of  the  marshal's  sale,  and 
has  ever  since  been,  unsusceptible  to  aliena- 
tion or  private  ownership  or  of  private  pos- 
session, and  that  the  defendant's  possession 
is  illegal  and  in  bad  faith.  The  petition  fur- 
ther alleges  that  the  city  was  invested  by 
law  with  the  administration  and  possession, 
for  the  public  benefit,  of  all  property  in  the 
city  dedicated  to  public  use  and  that  it 
had  the  right  to  sue  for  the  recovery  of  the 
poesession  of  and  to  establish  the  title  and 
right  of  use  of  the  public  to  any  such  proper-  ^^ 
ty,  *and  the  petition  therefore  prayed  thatl"*! 
the  city  might  have  judgment  against  the 
defendant,  decreeing  the  property  purchased 
at  the  sale  to  the  property  dedicated  to  pub- 
lic use,  and  recognizing  plaintiff's  right  to 
the  possession  and  administration  of  the 
same,  and  ordering  the  defendant  to  deliTer 
to  plaintiff  possession  of  the  property  free 
from  all  encumbrances,  and  for  costs. 
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The  defendant  answered  the  bill,  and  set 
up  therein  the  recovery  of  the  judgment  of 
&lein  against  the  city,  the  seizure  of  the 
property  thereunder,  tie  commencement  of 
suit  by  the  city  to  enjoin  the  sale  of  the 
property,  and  the  judgment  of  the  court 
thereon  dismissing  that  bill  and  dissolving 
the  injunction,  and  defendant  therefore  .al- 
leged that  the  right  of  Klein  to  proceed  and 
Bell  the  land  described  in  the  petition,  under 
his  execution,  was  in  and  by  that  judgment 
recognized,  affirmed,  and  established,  and 
such  right  was  tlierefore  rea  judicata. 

Other  defenses  were  set  up  denying  that 
the  land  had  in  fact  ever  been  dedicated  to 
public  use,  or  that  it  had  ever  been  so  used ; 
also  alleging  that  the  city  had  regularly  col- 
lected taxes  upon  the  property  ever  since  its 
purchase  by  Lewis  (more  than  fifteen  years), 
and  that  by  reason  of  the  facts  the  city  was 
estopped  from  maintaining  its  action. 

Upon  these  pleadings  the  parties  went  to 
trial,  and  the  plaintiff,  after  giving  evidence 
tending  to  prove  its  case,  admitted  that  the 
defendant  held  a  regtilar  chain  of  title  from 
and  through  Lewis,  the  purchaser  of  the  land 
under  the  sale  by  the  United  States  marshal, 
but  denied  the  validity  of  such  title.  The 
defendant  offered  in  evidence  an  exemplifica- 
tion of  the  proceedings  and  judgment  in  the 
suit  brought  to  enjoin  the  sale  by  the  mar- 
shal which  offer  was  made  for  the  purpose 
of  proving  the  plea  of  rea  judicata.  The 
plaintiff  objected  to  the  evidence  on  the 
ground  that  the  cause  of  action  involved  in 
the  suit  was  not  identical  with  the  cause  of 
action  in  the  suit  on  trial,  because  the  sole 
and  only  issues  decided  in  the  other  suit 
were  whether  John  Klein,  having  registerea 
his  judgment  against  the  cil7  of  New  Orleans 
in  tiie  office  of  the  comptroller,  pursuant  to 
a  statute  of  the  state,  and  having  elected 
that  method  of  collecting  his  judgment,  had 
not  waived  his  right  to  pursue  any  other 
)51*method  of  collection;  also  whether  John 
Klein  was  the  owner  of  the  judgment,  and,  if 
80,  whether  he  was  estopped  by  having  regis- 
tered in  the  office  of  the  comptroller  a  trans- 
fer o.f  the  same,  and  also  whether  the  judg- 
ment was  not  subject  to  certain  credits; 
whereas  the  issue  involved  in  this  case  was 
whether  the  property  upon  which  it  is  al- 
leged the  execution  was  levied  and  the  prop- 
erty sold  was  legally  subject  to  such  seizure 
and  sale;  also  that  the  thing  demanded  in 
the  other  suit  was  not  the  same  thing  de- 
manded in  this  suit,  the  prayer  in  the  other 
being  for  an  injunction  restraining  Klein 
from  selling  the  property  in  dispute,  whereas 
the  thing  demanded  in  this  case  was  a  decree 
declaring  the  sale  effected  by  Klein  abso- 
lutely null  and  void.  The  court  sustained 
the  objection  and  refused  to  admit  the  evi- 
dence, and  the  defendant  duly  excepted. 

Oral  evidence  was  then  given  for  the  pur- 
pose of  sustaining  the  other  defenses  set  up 
by  the  defendant,  and  the  trial  having  been 
concluded,  the  judge  made  a  finding  in  favor 
of  the  complainant,  and  judgment  was  there- 
upon entered  decreeing  that  the  property  de- 
scribed therein  was  property  dedicated  to 
public  use,  and  that  the  right  of  the  city  to 
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the.  possession  and  administration  of  such 
property  must  be  recognized,  and  the  defend- 
ant was  ordered  to  deliver  possession  of  the 
property  to  the  city  free  from  all  encum- 
brances. 

An  appeal  was  taken  from  the  judgment  to 
the  supreme  court  of  the  state  of  Louisiana, 
where  it  was  affirmed  and  the  defendant  be- 
low has  brought  the  case  here  on  writ  of 
error. 

Mr.  Edirin  T.  Merrick  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  final  judgment  of  a  court  of  compe- 
tent jurisdiction  is  res  judicata  between  the 
parties,  their  privies,  assigns,  and  ayantea 
causes. 

Fleit'is  V.  ilcraum,  47  La.  Ann.  232,  16  .So. 
848 ;  Delahigarre  v.  Second  Municipality,  3 
La.  Ann.  230;  Johnson  v.  Weld,  8  La.  Ann. 
128 ;  Heroman  v.  Louisiana  Institute  of  ucaf 
and  bumh,  34  La.  Ann.  814;  McJieely  v. 
Byde,  46  La.  Ann.  1098,  16  So.  167 ;  Brous- 
sard  V.  Broussard,  43  La.  Ann.  924,  0  So. 
910;  Dull  V.  Blaokman,  169  U.  S.  248,  42  L. 
ed.  735,  18  Sup.  Ct.  Rep.  333;  New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  398,  42  L.  ed. 
211,  17  Sup  Ct.  Rep.  905. 

The  sale  being  allowed  to  proceed  and  the 
city's  injunction  dismissed  the  property  was 
legally  sold.  Not  only  what  was  set  up  by 
the  city  to  stop  the  sale,  but  every  question 
that  might  have  been  set  up,  was  concluded 
by  the  decree. 

Black,  Judgments,  5  731 ;  Davis  v.  Broicn, 
94  U.  S.  428,  24  L.  ed.  206;  Stout  v.  Lye, 
103  U.  S.  71,  26  L.  ed.  430;  Hubbell  v. 
Vnited  States,  171  U.  S.  209,  43  L.  ed.  138, 
18  Sup.  Ct.  Rep.  828 ;  Orifjin  v.  Long  Island 
R.  Co.  102  N.  Y.  452,  7  N.  E.  735;  Danaher 
V.  Prentiss,  22  Wis.  316;  Bates  v.  Spooner, 
45  Ind.  493. 

The  binding  effect  of  res  judicata  cannot 
be  impaired  by  the  fact  that  the  thing  estab- 
lished by  it  involves  a  question  of  public  or- 
der, and  is  afterwards  found  to  be  wholly 
untrue. 

Lehreu/s  Succession,  31  La.  Ann.  212. ' 

Ur.  B.  A.  Tiohenov  argued  the  cause 
and  Mr.  Samuel  L.  Oiltnore  filed  a  brief  for 
defendant  in  error: 

The  city  owns  and  can  own  property  which 
is  alienable,  and  to  such  property  she  has 
what  we  may  style  private  title.  If  under 
a  money  judgment  against  the  city,  proper- 
ty dedicated  to  public  use  is  erroneously 
seized  as  alienable  property,  to  which  the 
city  has  private  title,  the  seizure  in  no  way 
affects  the  public's  interest  in  the  property. 

Jfeio  Orleans  v.  Louisiana  Constr.  Co.  129 
U.  S.  46,  32  L.  ed.  007,  9  Sup.  Ct  Rep.  223. 

The  cause  of  action  in  the  suit  of  New  Or- 
leans v.  Klein  (No.  8461  of  the  United 
States  circuit  court)  was  not  the  same  as 
the  cause  of  action  in  the  present  suit.  The 
cause  of  action  is  the  immediate  foundation 
of  the  right  which  one  claims  to  exercise. 
It  is  the  immediate  basis  of  the  demand,  and 
must  not  be  confounded  either  with  the  vari- 
ous bases  or  simple    means  which    produce 
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the  cause,  or  with  the  right  itaelf  which  is 
the  object  of  the  demand. 

Slocomh  V.  De  Lizardi,  21  La.  Ann.  356. 

The  general  expression  often  found  in  the 
reports,  that  a  judgment  is  conclusive  of 
every  matter  which  the  parties  might  have 
litigated  in  the  action,  is  misleading.  What 
is  really  meant  by  this  expression  is  that  a 
judgment  is  conclusive  upon  the  issues  ten- 
dered by  the  plaintiff's  complaint. 

Freeman,  Judgments,  pp.  441,  442,  $  249. 

(39S]  'Mr.  ,lu«lice  Peckham,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

The  defendant  in  error  has  made  a  motion 
to  dismiss  the  writ  of  error  on  the  ground  of 
want  of  jurisdiction.  We  think  it  must  be 
denied.  The  sole  question  in  the  case  is  in 
regnrd  to  the  validity  of  the  exception  to  tho 

C996]dccision  of  the  trial  court  'refusing  to  admit 
in  evidence  the  judgment  recovered  in  the 
United  States  circuit  court  in  the  action  of 
the  city  of  New  Orleans  against  Klein. 

The  defendant  herein  in  his  answer  spe- 
cially set  up  such  judgment,  and  claimed 
that  under  and  by  virtue  thereof  the  city  was 
concluded  from  maintaining  its  action;  the 
state  court  refused  to  give  effect  to  the  judg- 
ment, and  the  denial  of  this  right  was  ex- 
cepted to  by  the  defendant,  and  was  also  as- 
signed as  error  in  the  state  supreme  court. 
In  such  case  we  think  a  Federal  question  ex- 
ists. Pittsburgh,  C.  C.  <£  L.  R.  Co.  v.  Long 
Island  Loitn  c(  T.  Co.  172  U.  S.  493.  507,  43 
L.  ed.  528,  532.  19  Sup.  Ct  Bep.  238,  and 
-cases  there  cited ;  Phomim  F.  rf  M.  Ins.  Co.  v. 
Tennessee,  IGl  U.  S.  174,  184,  40  L.  ed.  600, 
664,  16  Sup.  Ct.  Rep.  471.  Whether  full 
faith  and  credit  have  been  given  the  judg- 
ment of  a  Federal  court  by  the  courts  of  a 
state  is  a  Federal  question,  and  that  question 
-exists  in  this  case. 

Upon  the  merits  we  have  simply  to  inquire 
whether  the  courts  below  erred  in  their  de- 
cision refusing  to  admit  in  evidence  the  judg- 
ment in  the  chancery  suit  above  mentioned. 
The  judgment  in  that  suit  was  between  the 
-city  as  complainant  and  Klein  as  defendant, 
ana  it  had  reference  to  the  proceedings  of  the 
marshal  in  the  execution  of  his  writ  Issued 
upon  the  judgment  of  Klein  against  the  city. 
The  defendant  in  this  suit  traces  his  title 
back  to  Lewis,  who  purchased  upon  the  sale 
under  the  marshal's  writ,  and  so  when  the  de- 
fendant is  sued  in  this  action  he  stands  as 
privy  to  one  of  the  parties  to  the  chancery 
suit  and  can  claim  the  same  rights  in  the 
judgment  therein  as  an  adjudication,  which 
Lewis  or  Klein  could  have  claimed  if  either 
were  in  possession  of  the  property,  and  this 
suit  had  been  brought  against  the  one  in 
possession. 

The  law  in  relation  to  the  effect  of  a  judg- 
ment between  the  same  parties  is  well  known, 
but  its  proper  application  to  particular 
cases  is  sometimes  quite  difficult  to  deter- 
mine. The  following  authorities  treat  of  the 
subject  very  fully  and  exhaustivelv :  Crom- 
frell  v.  Sao  County,  94  U.  S.  351.  24  L.  ed. 
196;  Davia  v.  Broum,  94  U.  S.  423,  24  L.  ed. 
204 ;  New  Orleans  v.  Citizena'  Bank,  167  U. 
S.  371,  42  L.  ed.  202,  17  Sup.  Ct.  Rep.  906; 
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Southern  P.  R.  Co.  v.  United  Statet,  168  U. 
S.  1.  42  L.  ed.  355,  18  Sup.  Ct.  Rep.  18 ;  D«- 
labigarre  v.  Beoond  Uunicipality,  3  La.  Ann. 
230 ;  Slocomb  v.  de  lAzardi,  21  La.  Ann.  355, 
99  Am.  Dec.  740. 

*In  the  first  oited  case,  it  was  said  that  a[S9T] 
former  judgment  betwen  the  same  partie* 
(or  their  privies)  upon  the  same  cause  of 
action  as  that  stated  in  the  second  case  con- 
stitutes an  absolute  bar  to  the  prosecution 
of  the  second  action,  not  only  as  to  every 
matter  which  was  offered  and  received  to 
sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose. 
Where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand, 
the  judgment  in  the  former  action  operates 
as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted  upon  the  deter- 
mination of  which  the  finding  or  verdict  was 
rendered. 

So,  in  Davis  v.  Broum,  04  U.  8.  488,  24  L. 
ed  207,  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  said,  in  speaking  of  a 
prior  judgment:  "The  judgment  is  not  only 
conclusive  as  to  what  was  actually  deter- 
mined respecting  such  demand,  but  as  to 
every  matter  which  might  have  been  brought 
forward  and  determined  respecting  it." 

In  New  Orleans  v.  Citizetu'  Bank,  167  D. 
S.  at  page  396.  42  L.  ed.  21 1,  17  Sup.  Ct.  Rep. 
913,  Mr.  Justice  White,  speaking  for  the 
court,  said:  "The  estoppel  resulting  from 
the  thing  adjudged  does  not  depend  upon 
whether  there  is  the  same  demand  in  both 
cases,  but  exists,  even  although  there  be  dif- 
ferent demands,  when  the  question  upon 
which  the  recovery  of  the  second  demand  de- 
pends has,  under  identical  circumstances  and 
conditions,  been  previously  concluded  by  a 
judgment  between  the  parties  or  their  priv- 
ies." 

To  the  same  effect  is  Southern  P.  R.  Co.  v. 
United  States,  168  U.  S.  1,  42  L.  ed.  356.  18 
Sup.  Ct.  Rep.  18. 

'The  same  rule  is  substantially  laid  down 
in  the  cases  above  cited  from  the  Louisiana 
reports. 

Now,  what  was  the  demand  and  what  was 
the  thing  adjudged  in  the  chancery  suit  be- 
tween the  city  of  New  Orleans  and  Klein? 
In  that  suit  Uie  city  alleged  that  Klein  had 
seized  under  a  writ  of  fieri  facias,  in  his 
action  against  the  city,  certain  property 
which  was  described  in  the  complainant's 
bill,  which  he  threatened  to  sell,  and  which 
was  advertised  to  be  sold  on  a  certain  day, 
and  the  city  alleged  "that  the  said  .Tohn 
Klein  has  no  right  to  issue  the  said  writ  of 
pluries  fieri  facias  *in  said  Bu{t,or  to  causelSM] 
the  seizure,  advertisement,  and  sale  of  the 
said  property  thereunder,"  and  it  set  forth  in 
its  bill  the  grounds  (already  stated)  for 
such  an  allegation. 

The  sole  cause  of  action  was  the  appre- 
hended and  threatened  sale  of  the  proper^, 
which  sale,  the  complainant  alleged,  would 
be  illegal.  All  the  other  facts  set  up  in  the 
bill  were  but  the  grounds  justifying  and 
proving,  as  contended,  the  allegation  that 
Klein  had  no  right  to  sell  the  property,  and 
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t  was  this  illM^iy  of  the  threatened  sale 
hat  was  the  sole  cause  or  foundation  of  the 
«tion ;  it  was  the  matter  in  dispute  and  the 
lubject  of  contest.  If  the  property  were  not 
egally  subject  to  seizure  and  sale,  then  it 
aroiild  clearly  be  an  illegal  sale  if  consum- 
oated,  and  that  fact  would  be  material 
n  proof  of  the  cause  of  action  of  the  city. 

Upon  the  trial  the  court  adjudged  that 
tefendaat  had  the  right  to  sell  the  property, 
ind  it  therefore  dissolved  the  injunction  and 
iismiasied  the  bill,  and  judgment  to  that  ef- 
fect was  duly  signed  and  entered.  This 
MTould  seem  to  be  a  full  and  complete  adjudi- 
sation  upon  the  right  of  defendant  Klein  to 
sell  the  property  seized  under  his  writ.  That 
right  would  not  exist  if  the  property  were  not 
the  subject  of  a  legal  sale.  Whether  or  not 
it  was  thus  subject  was  an  inquiry  which 
the  court  would  have  had  jurisdiction  to 
make  had  it  been  alleged  in  that  suit. 

It  is,  however,  contended  that  as  the  city 
had  only  set  up  certain  facts  as  the  founda- 
tion of  its  action  to  prevent  the  alleged  ille- 
gal sale  of  the  property,  the  judgment  only 
bound  it  as  to  those  facts,  and  therefore  it 
is  now  urged  that  the  city  in  this  action  was 
at  liberty  to  prove  other  facts  which  would 
also  show  that  Klein  had  no  right  to  sell 
the  property,  namely,  that  the  property  had 
lonfj  before  the  sale  been  dedicated  to  public 
use,  and  the  city  therefore  had  no  right  to 
alienate  it,  nor  had  anyone  the  right  to  sell 
it  upon  an  execution  issued  on  a  judgment 
against  the  city. 

It  is  not  disputed  that,  if  there  were  no 
question    of  a  prior  judgment  in  this  casn, 

Sroof  that  the  land  had  been  properly  and 
uly  dedicated  for  a  public  square  to  the 
public  use,  and  therefore  had  been  withdrawn 
from  commerce,  would  furnish  a  defense  to 
the  claim  by  any  person  of  a  right  to  sell  the 
Jproperty  'under  an  execution  upon  a  judg- 
ment against  the  city.  A'eic  Orleans  v. 
United  States,  10  Pet.  602,  731,  736,  0  L.  ed. 
673,  600,  602 ;  Police  Jury  v.  Foulhouze,  30 
Lft.  Ann.  64 ;  Police  Jury  v.  UoOormack,  32 
La.  Ann.  024 :  Kline  v.  Parish  of  Ascension, 
33  I«.  Ann.  662;  Leonard  v.  Brooklyn,  71  N. 
Y.  498,  27  Am.  Rep.  80. 

Assuming  the  law  to  be  as  thus  stated,  the 
question  in  this  case  is.  What  eflTect  has  this 
judgment  under  discussion  upon  the  rights 
of  the  parties? 

The  fact  now  alleged  ^^'Ollld  have  furnished 
in  the  chancery  suit  but  another  ground  or 
reaaon  upon  which  to  base  the  claim  of  the 
city,  that  Klein  had  no  right  to  sell  the  prop- 
•erty  under  his  writ.  In  other  words,  it 
would  have  been  additional  proof  of  the 
cause  of  action  set  forth  in  that  suit.  The 
city  would  have  had  the  right  to  set  that 
fact  up  in  its  bill  and  to  have  proved  it  on 
the  trial,  and,  if  proved,  it  would  have  been 
foundation  for  a  judgment  enjoining  the  sale 
of  the  property ;  but  the  fact  would  have  been 
Dothin;;  more  than  evidence  of  the  right 
of  the  city  to  obtain  the  injunction  asked  for 
in  the  chancery  suit,  and  we  think  it  was  the 
-duty  of  the  city  to  set  up  in  that  suit  and  to 
prove  any  and  all  grounds  that  it  had  to  sup- 
port the  allegation  that  Klein  had  no  right 
to  seize  or  sell  the  property. 
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The  threatened  sale  might  have  been  ille- 
gal for  a  number  of  reasons,  based  upon  wide- 
ly divergent  facts,  but  whatever  those  rea- 
sons were,  the  facts  upon  which  they  rested 
were  open  to  proof  in  the  chancery  action, 
and  if  the  city  desired  the  benefit  of  them, 
they  should  have  been  alleged  and  proved. 
It  would  seem  to  be  quite  clear  that  th«> 
plaintiff  could  not  be  permitted  to  prove  each 
independent  fact  in  a  separate  suit.  Sup- 
pose the  city  had  only  set  up  the  fact  of  the 
registry  of  the  judgment  as  a  ground  for  en- 
joining the  sale,  and  after  a  trial  on  that  is- 
sue it  had  been  beaten  and  judgment  had 
gone  against  it,  could  the  city  after  that  have 
commenced  another  suit  for  the  same  pur- 
pose, and  set  up  as  a  ground  for  the  alleged 
illegality  of  the  sale  the  assignment  of  the 
judgment  by  Klein?  In  such  second  action 
would  not  the  judgment  in  the  prior  action 
conclude  the  city?  If  not,  then  on  being 
beaten  on  a  trial  of  that  issue  the  city  could 
commence  still  another  action  'based  on  the[400] 
allegation  that  the  judgment  had  been  paid. 
Thus,  as  many  different  actions  as  the  city 
might  allege  grounds  for  claiming  the  sale 
would  be  illegal  could  be  maintained  seria- 
tim, and  no  one  judgment  would  conclude  the 
city  except  as  to  the  particular  ground  upon 
which  the  city  proceeded  in  each  particular 
case.  And  yet  all  these  different  grounds 
would  simply  form  evidence  upon  which  the 
original  cause  of  action  was  based,  namely, 
the  alleged  illegality  of  the  apprehended  sale. 
They  would  form  simply  separate  facts  upon 
which  the  cause  of  action  might  rest.  There 
is  no  difference  in  the  nature  of  the  ground 
now  urged  in  this  case  from  the  other 
grounds  actually  set  up  in  the  chancery  suit. 

It  is  true  that  in  the  chancery  suit  the 
thing  demanded  was  an  injunction  restrain- 
ing Klein  from  selling  the  property,  while  in 
this  suit  it  is  a  decree  declaring  the  sale  ef- 
fected by  Klein  absolutely  mill  and  void. 
But  the  two  demands,  though  different  in 
terms,  are  in  substance  the  same,  and  are 
founded  upon  the  same  cause  of  action,  viz., 
the  total  illegality  of  the  sale,  whether 
threatened  or  accomplished.  The  demand  in 
the  later  action  is  simply  altered  to  conform 
to  the  fact  that  there  had  been  a  sale  of  the 
property,  while  the  demand  in  the  former 
suit  was  based  upon  the  fact  that  there  had 
not  been  a  sale,  and  the  relief  demanded 
was  an  injunction  to  prevent  such  sale.  In 
substence  and  effect  the  thing  demanded  is 
the  same  in  both  cases. 

It  is  contended,  however,  that  the  ground 
now  urged  for  the  illegality  of  the  sale, 
namely,  a  long  prior  dedication  of  the  prop- 
erty to  public  use,  is  of  a  totally  different 
nature  from  the  grounds  which  were  set  up 
in  the  chancery  suit;  that  the  city  there  ap- 
ponred  in  a  different  capacity  from  that  in 
which  it  now  appears,  and  that  it  was  there- 
fore unnecessary  to  allege  or  prove  this 
ground  in  that  suit,  and  that  a  judgment  in 
the  former  suit  in  favor  of  the  right  of  Klein 
to  sell  this  property  does  not  conclude  the 
city  from  proving  that  he  had  no  such  right 
by  reason  of  the  character  of  the  property 
sold.    Although  the  city  has  been  more  than 
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fifteen  yc&ra  in  discovering  this  defense,  yet, 
nevertheless,  it  is  now  argued  that  a  judg- 
ment against  the  city  in  the  chancery  suit 
X«01]being  a  judgment  against  *it  in  a  different 
capacity  from  that  in  which  it  appears  in 
this  action  as  a  trustee  for  the  puolic,  the 
rule  applies  in  such  a  case  as  it  sometimes 
does  in  the  case  of  a  judgment  against  A  B,in 
relation  to  property  held  by  him  as  executor 
or  a«  trustee,  which  would  be  no  evidence 
for  or  against  A  B  in  his  individual  and  per- 
sonal capacity.  Oollin*  v.  Bydom,  136  K.  Y. 
320,  32  N.  £.  69.  Although  there  are  excep- 
tions even  to  that  rule.  Uorton  v.  Pacic- 
wood,  8  La.  Ann.  167;  FowiM  r.  Eariaon,  78 
Ga.  360.  3  S.  £.  330. 

We  think  there  is  no  double  capacity  in 
this  case,  and  that  the  city  appears  in  the 
same  character  and  capacity  in  both  these 
suits,  and  that  in  this  suit  it  is  bound  by  the 
judgment  in  the  chancery  suit. 

llie  title  to  land  which  has  been  dedicated 
to  public  use,  as  for  a  highway  or  public 
square  in  a  city,  is  in  the  city  as  trustee  for 
the  public,  and  it  has  been  held,  in  the  case 
of  such  a  dedication  of  land  in  a  proposed 
city,  to  be  thereafter  built,  that  the  fee  will 
remain  in  abeyance  until  the  proper  grantee 
or  city  comes  tn  e»»e,  when  it  will  vest  in 
such  city.  A  dedication  to  the  public  may 
exist  where  there  is  no  city  or  town  or  cor- 
porate entity  to  talce  as  grantee,  and  in  such 
case,  while  the  fee  may  remain  in  the  individ- 
ual who  dedicates  the  land,  he  will  be  es- 
topped from  setting  it  up  as  against  the  pub- 
lic who  may  be  interested  in  the  use  of  the 
land  according  to  its  dedication.  Neverthe- 
less, when  a  dedication  is  made  in  an  exist- 
ing city,  the  city  takes  title  as  trustee. 
These  statements  are  borne  out  by  the  follow- 
ing cases:  Pavilet  v.  Clark,  9  Cranch,  292, 
3  L.  ed.  73S;  Beatty  v.  Kurtz,  2  Pet.  666,  7 
L.  ed.  621 ;  Oinoinnati  v.  White,  6  Pet.  431, 
435,  436,  8  L.  ed.  452,  466;  Barclay  v.  How- 
til,  6  Pet.  498,  8  L.  ed.  477;  Vew  Orleans  v. 
Vnitcd  States,  10  Pet.  662,  9  L.  ed.  673;  Po- 
lice Jury  V.  Foulkouze,  30  La.  Ann.  64. 

Although  the  city  holds  property  of  such 
nature  in  trust  for  the  public,  that  fact  does 
not  distinguish  it  from  the  character  or  ca- 
pacity in  which  the  city  holds  its  other  prop- 
erty, BO  as  to  bring  the  case  within  the  mean- 
ing of  the  rule  that  a  judgment  against  a 
man  as  an  administrator  does  not  bind  him 
as  an  individual.  The  city  holds  all  prop- 
erty which  it  owns,  as  trustee  for  the  public, 
although  certain  classes  or  kinds  of  property, 
such  as  the  public  streets,  the  public  squares, 
[402]the  courthouse,  •and  the  jail,  cannot  be  tak- 
en on  execution  against  it,  for  reasons  which 
are  plain  to  be  seen.  Such  property  is  so 
necessary  for  the  present  and  daily  use  of 
the  city  as  the  representative  of  the  public, 
as  well  as  for  the  use  of  the  public  itself, 
that  to  allow  it  to  be  taken  on  execution 
against  the  city  would  interfere  so  substan- 
tially with  the  immediate  wants  and  rights 
of  the  public  whose  trustee  the  city  is,  and 
also  with  the  due  performance  of  the 
duties  which  are  imposed  upon  the  city  by 
virtue  of  its  incorporation,  that  it  ought  not 
to  he  tolerated.  Other  property  which  the 
city  might  hold,  not  being  so  situated,  might 
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be  taken  on  execution  against  it,  but  it  naT«r- 
theless  holds  that  very  property,  aa  truatea^ 
It  holds  it  for  the  purpKOse  of  discharging  ia 
a  general  way  the  duties  which  it  owes  to 
the  public,  that  is,  to  the  inhabitants  of  tba 
city.  The  citizens  or  inhabitants  of  a  city, 
not  the  common  council  or  local  legislature, 
constitute  the  "corporation"  of  the  city.  1 
Dillon,  Mun.  Corp.  3d  ed.  I  40.  The  corpora- 
tion, as  such,  has  no  human  wants  to  be  sup- 
plied. It  cannot  eat  or  drink  or  wear  dotlv- 
ing  or  live  in  houses.  It  must  as  to  all  its 
property  be  the  representative  or  trustee  of 
somebody  or  of  some  aggpregation  of  persons, 
and  it  must  therefore  hold  its  property  for 
the  same  use,  call  that  use  either  public  or 
private.  It  is  a  use  for  the  benefit  of  indi- 
viduals. A  municipal  corporation  is  the 
trustee  of  the  inhabitants  of  that  corpora- 
tion, and  it  holds  all  its  property  in  a  gener- 
al and  substantial,  although  not  in  a  strict- 
ly technical,  sense  in  trust  for  them.  They 
are  the  people  of  the  stato  inhabiting  that 
particular  subdivision  of  its  territory,  a  fluc- 
tuating class  constantly  passing  out  of  the 
scope  of  the  trust  by  removal  and  death  and 
as  constantly  renewed  by  fresh  accretions  of 
population.  The  pro^rty  which  a  munici- 
pal corporation  holds  is  for  their  use,  and  ia 
neld  for  their  benefit.  Any  of  the  property 
held  by  a  city  does  not  belong  to  the  mayor, 
or  to  any  or  all  of  the  memwrs  of  the  com- 
mon council,  nor  to  the  common  people  as  in- 
dividual property.  If  any  of  those  func- 
tionaries should  appropriate  the  propertjr  or 
its  avails  to  his  own  use,  he  would  be  guilty 
of  embezrlement.  and  if  one  of  the  people  not 
clothed  with  official  station  should  do  the 
like,  he  would  be  guilty  of  larceny.  So  we 
see  'that  whatever  property  a  municipal  cor-[40Sl 
poration  holds,  it  holcts  it  in  trust  for  its 
inhabitants,  in  other  words,  for  the  public, 
and  the  only  difference  in  the  trust  existing 
in  the  case  of  a  public  highway  or  a  public 
square,  and  other  cases,  is  that  in  the  one 
case  the  property  cannot  be  taken  in  execu- 
tion against  the  city,  while  in  other  cases  it 
may  tw.  The  right  of  the  city  is  less  ab«o- 
lute  in  the  one  case  than  in  the  other,  but  it 
owns  all  the  property  in  the  same  capacity 
and  character  as  a  corporation,  and  in  trust 
for  the  inhabitants  thereof.  Views  similar 
to  these  have  been  heretofore  substantially 
expressed  by  the  late  Judge  Denio,  in  speak- 
ing for  the  court  of  appeals  of  New  York  in 
Darlington  v.  Yetc  York,  31  N.  Y.  164,  88 
Am.  Dec.  248. 

From  these  considerations  we  are  of  opin- 
ion 'that  there  is  no  difference  in  the  charac- 
ter of  the  title  by  which  a  municipal  corpor- 
ation holds  these  two  classes  of  property,  but 
there  is  simply  a  difference  in  the  power 
which  such  corporation  can  exercise  over  it* 
property  in  the  two  cases.  That  difference 
arises  from  the  peculiar  nature  of  the  use  of 
the  property,  which  in  the  one  case  requires 
it  to  be  inalienable  and  not  liable  for  the 
debts  of  the  city,  while  in  the  other  case  it 
is  open  both  to  alienation  and  to  sale  nndor 
execution.  In  each  case  the  character  or 
capacity  in  which  the  city  in  fact  holds  the 
title  is  the  same. 
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We  therefore  think  the  former  judgment 
lould  have  been  admitted  in  evidence  upon 
le  trial  of  this  action.  By  that  judgment 
conclusively  appears  that  this  property 
M  legally  sold  upon  the  execution  on 
lein's  judgment  and  that  the  purchaser  at 
le  sale  obtained  a  title  which  was  good, 
lis  title  the  plaintiff  in  error  now  owns, 
id  it  must  prevail  against  the  claim  of  the 
ty. 

The  judgment  of  the  Supreme  Court  of 
misiana  must  he  reversed,  and  the  cause  re- 
anded  to  that  court  for  further  proceedings 
tt  inconsistent  with  the  opinion  of  this 
urt,  and  it  is  so  ordered. 

Mr.  Justice  MoKenna  did  not  hear  the 
gument,  and  took  no  part  in  the  decision 
this  case. 


lMERICAN  express   company,  Plff. 
in  Err., 

V. 

lED  A.  MAYNARD,  Attorney  General  of 
the  State  of  Michigan,  ee  rel.  GEORGE  F. 
MOORE  et  al. 

(See  8.  C.  Reporter's  ed.  404-41S.) 

mdamut — m  a  »uit — Federal  question  as 
to  construction  of  act  of  Congress — tcor 
revenue  tax — charge  by  express  company 
for  cost  of  stamp. 

A  proceeding  for  a  mandamns  Is  a  "suit" 
■ritbtn  the  meaning  of  V.  8.  Rev.  8tat.  |  709. 
relating  to  tbe  Jurisdiction  of  the  United 
States  Supreme  Court  on  writ  of  error  to 
itate  courta 

A  question  as  to  the  construction  to  be 
;>Iaced  on  the  act  of  Congress  of  June  13, 
1808,  known  as  the  war  revenue  act,  with  re- 
ipect  to  the  right  of  an  express  company  to 
iblft  the  burden  of  the  stamp  tax  upon  ship- 
)ers,  constitutes  a  Federal  question  for  the 
>urpose  of  a  writ  of  error  to  a  state  court 
rom  tbe  Supreme  Court  of  the  United  States. 

An  express  company  Is  not  forbidden  by 
he  act  of  Congress  of  June  18,  1898,  known 
m  the  war  revenue  act,  from  adding  to  Its 
ates  an  amount  sulBclent  to  cover  tbe  cost 
>t  tbe  stamp  required  to  be  affixed  to  a  receipt 
ssued  to  the  shipper,  and  thereby  sblfttug 
he  burden  of  the  tax  upon  tbe  shipper.  If  tbe 
ate  a*  increased  thereby  Is  not  unreason- 
ibl«. 

[No.  220.] 

nt«d   Vovwiber  9,  1899.    Decided   April 
16,  1900. 

T  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decision 
rming  a  judgment  ordering  a  mandamus 
compd   an   express   company  to  receive 


10T». — As  to  Federal  jurisdicHon  over  state 
rts;  necessity  of  Federal  question — see  notes 
lamblln  v.  Western  Land  Co.  37  L.  ed.  V.  S. 
;  Kipley  v.  Illinois  ea  rel  Akin,  42  L.  ed. 
3.  OUS. 

«  to  lohat  U  a  Federal  question;  tchen  con- 
red — see  note  to  Be  Buchanan,  89  L.  ed.  V. 
)84. 
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packages  and  issue  a  receipt  therefor  with 
a  revenue  stamp  duly  canceled,  without  add- 
ing the  cost  of  the  stamp  to  the  rate  charged 
for  transportation.      Reversed. 

See  same  case  below,  118  Mich.  682,  77  N. 
W.  317. 

Statement  by  Mr.  Justice  Wbitet 

The  Attorney  General  of  the  State  of 
Michigan  on  the  relation  of  George  F.  Moore 
and  others  commenced  proceedings  in  the 
circuit  court  of  Wayne  county,  Michigan, 
against  the  American  Express  Company. 
The  company  was  described  as  "a  joint- 
stock  association  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York  and 
having  its  principal  business  office  located  in 
the  city  of  New  York,  in  said  state."  It  was 
averred  that  tbe  company  complied  with  the 
requirements  of  certain  statutes  of  the  state 
of  Michigan,  and  had  obtained  the  necessary 
certificate  authorizing  it  to  carry  on  an  ex- 
press business  in  that  state,  and  in  order 
to  conduct  such  business  had  a  large  number 
of  agents  and  offices  in  the  state.  The  peti- 
tion then  alleged  that  on  June  the  13th, 
1898,  the  Congress  of  the  United  States 
passed  an  act  commonly  designated  as  the 
"war  revenue  act,"  by  which  it  was  made 
the  duty  of  express  companies  on  receiving 
a  package  for  carriage  to  issue  a  receipt  for 
such  package,  and  providing  that  the  receipt 
thus  issued  should  bear  a  one-cent  stamp. 
After  referring  to  the  text  of  the  act  of  Con- 
gress on  the  above  subject,  it  was  alleged 
that  by  the  provisions  of  the  law  in  question 
the  primary  and  absolute  duty  was  imposed 
upon  express  companies  to  provide  the  re- 
ceipt, and  to  affix  and  cancel  the  one-cent 
stamp  as  required  by  law.  The  following 
averments  were  then  made: 

"That  by  reason  of  a  desire  of  the  respond- 
ent (the  express  company)  to  avoid  the  pay- 
ment of  the  stamp  tax,  so  called,  and  to  im- 
pose such  obligation  on  the  shipper,  the  re- 
spondent 'herein  refuses  to  accept  anygood8[40S] 
for  transportation  unless  such  shipper  at- 
taches the  stamp  to  the  said  bill  of  lading, 
manifest,  or  other  evidence  of  receipt  and 
forwarding  for  each  shipment,  or  furnishes 
the  money  or  means  for  that  purpose  to  the 
said  company,  and  that  the  said  company 
thereby  not  only  avoids  its  duty  under  said 
act  of  Congress  to  pay  and  bear  its  propor- 
tion of  the  revenues  to  rtieet  war  expendi- 
tures as  provided  by  said  act,  but  violates, 
its  duty  as  a  common  carrier  to  receive,  ac- 
cept, and  deliver  such  goods,  wares,  and 
merchandise  so  offered  and  tendered  to  it  for 
that  purpose." 

A  number  of  instances  were  specified 
where  it  was  averred  the  express  company  on 
the  tender  to  it  of  packages  for  transporta- 
tion as  a  common  carrier  had  refused  to  re- 
ceive the  same  and  to  issue  receipts  therefor 
"unless  a  stamp  of  the  value  of  one  cent  was 
paid  or  provided"  by  the  shipper.  It  wa» 
charged  that  the  conduct  of  the  express  com- 
pany  was  in  violation  of  the  obligations  im- 
posed upon  it  by  the  act  of  Congress  in  ques- 
tion, and  constituted  a  refusal  to  perform  it« 
duty  as  a  common  carrier.    The  prayer  was 
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for  &  mandamus  commanding  the  company 
to  receive  packages  for  transportation  by  ex- 
press, and  issue  a  receipt  with  stamp  duly 
canceled  thereon,  without  seeking  to  compel 
shippers  who  might  tender  packages  for  car- 
riage either  to  pay  for  the  one-cent  stamp 
or  to  provide  the  means  for  so  doing. 

The  answer  of  the  express  company  ad- 
mitted that  it  required  persons  who  tendered 
packages  for  carriage,  by  express,  either  to 
pay  or  provide  the  means  for  defraying  the 
cost  of  the  one-cent  stamp,  but  denied  that 
its  conduct  in  so  doing  was  a  violation  of 
the  act  of  Congress  by  which  the  one-cent 
tax  on  express  receipts  was  imposed.  On 
'  the  contrary,  it  was  averred  that  the  act  of 
Congress,  when  properly  construed,  although 
imposing  the  aosolute  duty  to  issue  a  receipt 
for  every  package  as  therein  provided,  left 
the  question  of  who  should  pay  for  the 
stamp  free  for  adjustment  between  the  ship- 
per and  the  express  company.  By  the  act  of 
Congress,  it  was  asserted,  the  express  com- 
pany had,  therefore,  the  right  or  privilege 
of  insisting  that  those  who  offered  packages 
to  be  carried  by  express  should  either  fur- 
nish the  one-cent  stamp  or  provide  the  means 
[406]of  paying  *for  it.  It  was,  moreover,  alleged 
that  the  company  had  in  effect  but  increased 
its  rates  on  each  shipment  by  adding  to  the 
previous  rates  the  sura  of  the  stamp  tax. 
And  it  was  averred  that  this  increase  the 
company  was  not  forbidden  to  make,  by  the 
act  of  Congress  imposing  the  one-cent  stamp 
tax,  and  that  the  rate  as  increased  by  ex- 
acting that  the  one-cent  stamp  should  be 
furnished  or  that  its  value  be  paid  for  by 
the  shipper  was  just  and  reasonable,  and 
was  not  m  conflict  with  the  act  of  Congress. 
The  answer  was  in  effect  demurred  to  as  not 
stating  a  defense.  The  case  was  submitted 
for  decision  on  petition  and  answer.  The 
court  ordered  the  mandamus  to  issue  sub- 
fltantially  as  prayed  for.  The  cause  was 
then  removed  by  writ  of  certiorari  to  the 
supreme  court  of  the  state  of  Michigan, 
where  the  judgment  of  the  trial  court  was 
affirmed.  118  Mich.  682,  77  N.  W.  317. 
By  an  allowance  of  a  writ  of  error  the  judg- 
ment of  the  supreme  court  of  this  state  is 
l>efore  us  for  review. 

Mr.  Xi«wls  CiMa  Iiedyard  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error. 

Mr.  C.  IS.  Warner  argued  the  cause  and 
filed  a  brief  for  defendants  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[406]  'Mr.  Justice  Wblte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

We  will  first  dispose  of  the  claim  that  this 
court  is  without  jurisdiction  to  review  the 
judgment,  and  that  hence  the  writ  of  error 
should  be  dismissed.  The  contention  is 
based  upon  the  following:  (1)  That  the 
proceeding  below,  being  for  a  mandamus, 
was  not  a  "suit"  within  the  meaning  of  that 
term  as  employed  in  9  709  of  the  Revised 
Statutes;  and  (2)  because  no  Federal  ques- 
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tion  is  involved,  and  no  such  question  was 
below  decided. 

The  first  proposition  is  not  tenable,  ilc- 
Pherton  v.  Blacker,  146  U.  S.  1,  24,  36  L.  ed. 
869,  873,  13  Sup.  Ct.  Rep.  3;  HorloMM 
v.  Oreenhow,  102  U.  S.  672,  26  L.  ed.  271. 

Tlie  second  is  likewise  without  merit. 
From  the  summary  of  the  pleadings  just 
made,  in  the  statement  of  the  case,  it  is  ap- 
parent that  the  issue  t>etween  the  parties  in- 
volved an  assertion  on  the  one  side  that  the 
act  of  Congress  imposed  on  the  express  com- 
pany the  absolute  duty  of  furnishing  the  re- 
ceipt, of  *ailixing  the  stamp  thereto,  andean- I40T] 
cehng  the  same.  The  argument  was  that  it 
was  Hence  a  violatiou  of  the  duty,  imposed 
upon  the  express  company  by  the  act  of  Con- 
gress, for  the  company  either  to  demand  the 
stamp  or  the  amount  thereof  from  the  ship- 
per, and  that  it  was  also  a  violation  of  the 
act  of  Congress  for  the  express  company  to 
increase  its  rates  to  the  extent  necessary  to 
accomplish  the  result  of  securing  the  reim- 
bursement of  the  amount  of  the  one-cent 
stamp  tax.  On  the  other  hand,  the  defense 
of  the  express  company  was  that  under  the 
act  of  Congress  it  had  the  right,  privilege, 
or  immunity  (which  it  specially  set  up  and 
claimed)  of  demanding  the  payment  of  the 
one  cent  or  of  increasing  its  rates  to  the  ex- 
tent that  the  tax  imposed  a  burden  upon  it, 
provided  only  the  rates  charged  were  just 
and  reasonable.  The  question  thtis  present- 
ed was  in  substance  the  only  one  decided  by 
the  supreme  court  of  the  state.  In  stating 
the  issues  arising  for  its  decision,  the  court 
said:  "The  main  question  in  the  case  re- 
lates to  the  construction  to  be  placed  upon 
the  act  in  question,"  that  is,  the  act  of  Con- 
gress. After  a  review  of  the  provisions  of 
the  statute  it  was  decided  that  under  it  the 
express  company  could  not  in  any  event  or 
by  any  means  transfer  the  burden  of  the 
tax  in  question.  Considering  the  right  of 
the  express  company  to  increase  its  rates  to 
the  extent  necessary  to  secure  the  payment 
of  the  tax  by  the  shipper,  the  court  said : 

"It  is  contended,  however,  that  the  com- 
pany has  the  right  to  make  new  regulations 
and  establish  new  rates  to  meet  all  this  bur- 
den. It  is  contended  that  the  effect  of  this 
is  to  throw  the  burden  upon  the  shipper. 
It  is  apparent  upon  the  face  of  this  proceed- 
ing that  the  very  purpose  of  this  change  in 
the  regulations  and  the  increase  of  rates  is  , 

to  avoid  the  payment  of  the  tax  and  thus 
cast  upon  the  shipper  the  burden  which  the 
act  of  Congress  puts  upon  the  company. 
This  is  but  an  evasion  and  a  subterfuge  to 
avoid  the  terms  of  the  act." 

The  foregoing  reasoning  was  supplemented 
by  comment  upon  the  fact  that  the  increase 
of  rate  resulting  from  the  rharge  of  one  cent 
on  each  package  was  made  without  reference 
to  the  distance  each  package  was  to  be  car- 
ried. We  do  not.  however,  understand  the 
remarks  on  this  subject  as  implying  that  the 
•court  below  decided  that  the  rate  as  in-[40BJ 
creased  by  the  one  cent  was  intrinsically  un- 
reasonable without  regard  to  the  provisions 
of  the  act  of  Congress,  out  only  that  the  rate 
as  so  increased    was  unreasonable,   because 
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an  atteiiipt  on  the  part  of  the  express  com- 
pany to  shift  the  burden  of  the  tax  imposed 
npon  it  by  the  act  of  Congress,  and  hence 
was  by  legal  inference  forbidden  by  that  act. 
No  other  view  is  possible  when  the  state  of 
the  record  is  considered.  As  we  have  seen, 
the  controversy  was  submitted  on  petition 
and  answer.  It  is  nowhere,  however, 
averred  in  the  petition  that  the  rates,  with 
or  without  the  addition  of  the  tax,  were  in- 
trinsically unjust  and  unreasonable;  while 
in  the  answer,  following  an  averment  as  to 
the  enactment  of  the  stamp  act  and  its  re- 
sulting effects,  it  was  averred  as  follows: 
,  "Respondent   therefore   decided   to   raise, 

and  did  raise,  its  rates  of  transportation  to 
an  amount  reasonable  and  just,  and  only 
necessary  to  meet  the  change  of  conditions 
made  by  said  act,  and  save  itself  from  great 
loss  of  revenue  and  profits  as  compared  with 
its  earnings  before  the  passage  of  said  act. 

"And  respondent  submits  and  asserts  that 
it  had  the  full  and  perfect  right  to  make 
such  change  in  its  method  of  transacting  its 
business  and  in  its  former  rates  for  trans- 
portation." 

As,  therefore,  upon  the  submission  of  the 
cause  upon  the  pleadings,  there  was  no  con- 
troversy as  to  the  intrinsic  reasonableness  of 
the  increased  rates,  it  follows  that  if  we 
were  to  hold  that  the  court  below  had  decid- 
ed that  the  increased  rates  were  unreason- 
able in  themselves,  we  would  conclude  that 
the  court  below  had  so  held,  although  it  was 
substantially  admitted  on  the  record  by  both 
parties  that  the  increase  of  rates  was  just 
and  reasonable,  if  not  forbidden  by  the  act 
of  Congress.  But  such  action  cannot  be  at- 
tributed consistently  with  reason  and  jus- 
tice. This  being  the  state  of  the  case,  the 
Federal  question  presented  is  wholly  unaf- 
fected by  what  was  said  by  the  court  on  the 
subject  of  the  right  of  the  corporation  to  in- 
crease its  charges  by  the  amount  of  the  tax. 
As  there  was  no  allegation  that  the  rates 
existing  prior  to  the  imposition  of  the  one- 
cent  stamp  tax  were  unreasonable,  it  would 
follow  that  the  rates  which  were  otherwise 
reasonable  were  decided  not  to  be  so  solely 
because  there  was  added  to  the  charge  for 
(409]cach  package  'the  exact  amount  of  the  in- 
creased cost  for  transporting  the  package, 
occasioned  as  to  each  package,  by  the  specific 
imposition  on  each  by  the  act  of  Congress  of 
the  one-cent  stamp  tax.  But  to  cause  rates 
which  were  conceaed  to  be  reasonable  to  be- 
come unreasonable  because  alone  of  such  in- 
creased charge  the  assumption  must  be  made 
that  the  act  of  Congress  not  only  imposed 
the  burden  of  the  tax  solely  on  the  express 
company,  but  also  forbade  its  shifting  the 
same  by  any  and  every  method.  And  no 
other  view  is,  in  reason,  possible  when  the 
averments  of  the  answer  are  borne  in  mind. 
It  hence  results  that  the  Federal  question, 
although  changed  in  form  of  statement,  re- 
mains in  substance  the  same.  In  the 
changed  form  it  is  as  follows:  Did  the  act 
of  Congress  deprive  the  express  company  of 
the  right  to  shift  the  burden  of  the  tax  by 
increasing  the  rate  by  the  exact  amount  dis- 
tinctly and  separately  imposed  by  the  act 
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upon  each  shipmeK^  and  hence  tender  thk 
charge  unreasonable,  which  would  be  in  it> 
self  reasonable,  except  for  the  hypothesis 
that  the  act  of  Congress  renders  all  efforts 
to  shift  the  tax  illegal. 

It  follows  that  the  case  as  made  by  the 
pleadings,  and  which  was  decided  below,  in- 
volved a  right,  privilege,  or  immunity  un- 
der the  act  of  Congress,  which  was  specially 
set  up  and  claimed  by  the  express  company, 
to  contract  with  the  shippers  for  the  pay- 
ment of  the  tax  provided  by  the  act  of  Con- 
gress, or  to  increase  its  rate,  within  the  limit 
of  reasonableness,  to  the  extent  of  such  tax, 
which  ri^ht,  privilege,  or  immunity  was  de- 
nied and  held  to  1m  without  merit  by  the 
court  below.  There  is  therefore  jurisdic- 
tion.   Rev.  Stat  700,  chap.  .11. 

The  controversy  which  is  contained  in  the 
merits  of  the  cause  is  resolvable  into  three 
questions:  First  Does  the  act  of  Congress 
impose  upon  the  express  company  the  duty 
of  making  a  receipt  for  a  package  tendered  to 
it,  and  does  it,  also,  forbid  the  express  com- 
pany from  requiring  the  shipper  to  furnish 
the  stamp  to  be  affixed  to  the  receipt,  or  of 
supplying  the  means  of  paying  for  the  sameT 
Second.  If  the  act  of  Congress  does  im- 
pose such  duty  on  the  express  company,  and 
does  inhibit  it  from  requiring  that  the  ship- 
per furnish  the  stamp  or  the  means  of  pay- 
ing for  it,  does  the  act  further  forbid  the  ex- 
press company  *from  seeking  to  cast  the  bur-[410] 
den  on  the  shipper  by  an  increase  of  rates? 
Third.  And,  as  a  corollary  of  the  second 
proposition,  does  an  increase  of  rate  by  an 
express  company  which  is  otherwise  just  and 
reasonable  become  unlawful,  under  the  act 
of  Congress,  because  such  increase  is  made 
with  the  purpose  of  shifting  the  burden  of 
the  one-cent  tax  from  its  own  shoulders  to 
that  of  the  shipper? 

The  first  proposition  is  unnecessary  to  be 
considered,  since,  even  although  it  be  con- 
ceded that  the  act  of  Congress  imposes  on 
the  express  company  the  duty  of  paying  the 
one-cent  stamp  tax,  this  admission  would 
not  be  at  all  decisive  of  the  cause  unless  also 
it  be  ascertained  under  the  second  proposi- 
tion, that  the  act  of  Congress  also  forbids 
the  express  company  from  shifting  the  bur- 
den of  the  tax  by  means  of  an  increase  of 
rates.  And  no  necessity  for  passing  on  the 
first  proposition  arises  from  the  mere  fact 
that  the  decision  of  the  second  proposition 
requires  a  consideration  of  the  provisions  of 
the  statute  which  it  would  be  necessary  to 
take  into  view  if  the  first  proposition  was 
under  consideration. 

It  is  also  to  be  observed  that  the  second 
and  third  propositions,  which  involve,  tho 
one  the  right  to  shift  the  burden  of  the  tax 
by  exacting  that  the  one  cent  be  provided, 
and  the  other  the  power  to  increase  rates 
within  the  limits  of  the  requirement  that  the 
charges  as  increased  be  reasonable,  both  de- 
pend upon  the  same  considerations. 

Indeed,  the  question  into  which  all  the  is- 
sues are  ultimately  resolvable  is  whether  the 
right  exists  to  shift  the  burden,  of  course 
ever  circumscribed  by  the  duty  of  not  ex- 
ceeding   reasonable    rates.     If    it  does  not, 
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that  is,  upon  the  hypothesis  that  it  not  only 
can  be,  but  is,  forbidden,  then  it  must  result 
that  all  methods  adopted  to  attain  the  pro- 
hibited result  are  void.  On  the  contrary,  if  the 
right  to  seek  to  shift  the  burden  obtains, 
then  the  substantial  result  of  what  is  done  be- 
comes the  criterion^  and  the  mere  fact  that 
the  motive,  announced,  for  a  reasonable  in- 
crease of  rates,  is  declared  to  be  a  shifting 
of  the  burden,  cannot  prevent  the  exercise 
of  the  lawful  right. 

The  special   provisions   of  the  law   upon 

which  the  case  turns  are  the  first  paragraph 

[411  jot'  §  G  and  the  express  and  freight  'clause  of 

Schedule   A,  forming    a  part   of  |  25.    30 

Stat,  at  L.  451,  459,  chap.  448. 

The  paragraph  of  §  6  referred  to  is  as 
follows: 

"Sec.  6.  That  on  and  after  the  first  day  of 
July,  eighteen  hundred  and  ninety-eight, 
there  shall  be  levied,  collected,  and  paid,  for 
and  in  respect  of  the  several  bonds,  deben- 
tures, or  certificates  of  stock  and  of  indebt- 
edness, and .  other  documents,  instruments, 
matters,  and  things  mentioned  and  described 
in  Schedule  A  of  this  act,  or  for  or  in  respect 
of  the  vellum,  parchment,  or  paper  upon 
which  such  instruments,  matters,  or  thin^, 
or  any  of  them,  shall  be  written  or  printed 
by  any  person  or  persons,  or  party  who  shall 
make,  sign,  or  issue  the  same,  or  for  whose 
use  or  benefit  the  same  shall  be  made,  signed, 
or  issued,  the  several  taxes  or  sums  of  money 
set  down  in  figures  against  the  same,  re- 
spectively, or  otherwise  specified  or  set  forth 
in  the  said  schedule." 

Now,  there  is  nothing  in  the  provisions 
just  quoted  which,  by  the  widest  conjecture, 
can  be  construed  as  expressly  forbidding  the 
person  upon  which  the  taxes  are  cast  from 
shifting  the  same  by  contract  or  by  any 
other  lawful  means.  An  inference  to  the 
contrary  arises  from  the  fact  that  the  duty 
is  imposed  in  the  alternative  on  "any  per- 
son or  persons,  or  party,  who  shall  make, 
sign,  or  issue  the  same,  or  for  whose  use  or 
benefit  the  same  shall  be  made,  signed,  or 
issued." 

The  language  of  the  express  and  freight 
clause  of  Schedule  A  is  as  follows: 

"Express  and  Freight:  It  shall  be  the 
duty  of  every  railroad  or  steamboat  com- 
pany, carrier,  express  company,  or  corpora- 
tion, or  person  whose  occupation  is  to  act 
as  such,  to  issue  to  the  shipper  or  consignor 
or  his  agent,  or  person  from  whom  any  goods 
are  accepted  for  transportation,  a  bill  of  lad- 
ing, manifest,  or  other  evidence  of  receipt 
and  forwarding  for  each  shipment  received 
for  carriage  and  transportation,  whether  in 
bulk  or  in  boxes,  bales,  packages,  bundles,  or 
not  so  inclosed  or  included ;  and  there  shall 
be  duly  attached  and  canceled,  as  is  in  this 
act  provided,  to  each  of  said  bills  of  lading, 
manifests,  or  other  memorandum,  and  to 
each  duplicate  thereof,  a  stamp  of  the  value 
of  one  cent:  Provided,  That  but  one  bill  of 
[412]lnding  '^hall  be  required  on  bundles  or  pack- 
ages of  newspapers  when  inclosed  in  one  gen- 
eral bundle  at  the  time  of  shipment.  Any 
failure  to  issue  such  bill  of  lading,  manifest, 
or  other  memorandum,  as  herein  provided, 
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shall  subject  such  railroad  or 
company,  carrier,  express  company,  or  or 
poration  or  person  to  a  penalty  €tt  fiftr  it- 
inn  for  jcach  offense,  and  no  such  1»11  of  x. 
ing,  manifest,  or  other  memorandum  sia. 
be  used  in  evidence  unless  it  shall  be  ^t 
stamped  as  aforesaid." 

The  argument  is  that  as  it  is  made  ai 
duty  of  the  express  company  to  malx  tat 
issue  "a  bill  of  lading,  manifest,  or  «Cjf 
evidence  of  receipt  and  forwarding  for  oa 
shipment,     .     .    .    and  there  shall  be  ii.} 
attached  and   canceled,  as   in    this  act  fc» 
vided,  to  each  of  said  bills  of  lading.  ■>» 
fests,    or    other    memorandum  and  to  eut 
duplicate  thereof,  a  stamp  of  the  nim  4 
one  cent;"  therefore,  the  obligation  is  in- 
posed  absolutely  on   the  express  taufu^, 
not  only  to  make  and  furnish  the  receipt,  tal 
to  issue  it  with   the  stamp   duly   rinrilir 
But  as  we  have  said,  though  the  concetMi 
of  the  claim  be,  arguendo,  taken  for  gTaanl 
such  concession  does  not  suffice  to  dispescif 
the  essential  issues.    They  are  that  by  th 
statute   the   express  company    is    foiliitti 
from  shifting  the  burden  by  an  inereastif 
rates,  although   such   increased  rates  te  ii 
themselves  reasonable.    As  no  express  yn- 
visions    sustaining    the     proi>ositiaBs    tn 
foimd  in  the  law,  they  must  rest  soldy  ^a 
the  general  assumption  that  because  it  » 
concluded  that  the  law  has  cast  upon  the  » 
press  company  the  duty  of  paying  the  €» 
cent  stamp  tax,  there  is  hence  tobe  ia^M 
a  prohibition  restraining    the    express  a» 
pany  from  shifting  the  burden  by  mesM  it 
an  increase  of  rates  within  the  limits  of  aM 
is  reasonable.    In  other  words,  the  aat» 
tion  comes  to  this,  that  the  act  in  qiMstia 
is  not  alone  a  law  levying  taxes  and  prank- 
ing the  means   for   collecting   them,  bat  ■ 
moreover   a   statute   determining   that  tts 
burden  must  irrevocably  continue  t»  be  lam 
the  one  on  whom  it  is  primarily  placed,  ui 
result  follows   that   all    contracts   or  •* 
shifting   the  burden,  and   which   vonM  b 
otherwise  valid,  beoome  void.    To  aM  i; 
implication  such  a  provision  to  a  tax  1b> 
would  be  contrary  to  its  intent,  and  W  it 
conflict  with  the  general  object  whidi  *  '**  ifl 
levying  taxes  "is  naturally  presumed  t»  »"■- 
fectuate.     Indeed,  it  seems  almost  impcMln 
to  suppose  that  a  purpose  of  such  a  <iv> 
acter  could  have  been  contemplated,  as  tli 
widest  conjecture  would  not  be  adeqastr  ti 
foreshadow    the    far-reaching    eonaeqwnM 
which  would  ensue  from  it.    To  dedaic  afM 
what    person  or  property  all   taxes  v*i 
primarily  fall  is  a  usual  purpose  of  a  h* 
levying  taxes.    To  say  when   and  ham  *• 
ultimate  burden  of  a  tax  shall  be  distiifcrtrf 
among  all   the  members   of   society  vaaH 
necessitate  taking  into  view  every'  pe*''^ 
contract  which  can  be  made,  and  woaU  c^ 
pel  the  weighing  of  the   final  iafliMW  ' 
every  conceivable  dealing  between  laia  m 
man.    A  tax  rests  upon  real  estatcL    Qa»  < 
be  said  that  by  the  law  imposing  snek  a  ta 
it  was  intendeifl  to  prevent  the  owner  of  rmi 
property  from  taking  into  considcntitB  tto 
amount  of  a  tax  thereon,  in  determisiif  A* 
rent  which  is  to  be  exacted  l^  him!    AW 
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is  imposed  upon  stock  in  trade.  Must  it  be 
held  that  the  purpose  of  such  a  law  is  to 
regulate  the  price  at  which  the  goods  shall 
be  sold,  and  restrain  the  merchant,  therefore, 
from  distributing  the  sum  of  the  tax  in  the 
price  charged  for  his  merchandise  T  As  the 
means  by  which  the  burdens  of  taxes  may  be 
shifted  are  as  multiform  and  as  various  as 
is  the  power  to  contract  itself,  it  follows 
that  the  argument  relied  on  if  adopted  would 
control  almost  every  conceivable  form  of 
contract,  and  render  them  void  if  they  had 
the  result  stated.  Thus,  the  price  of  all 
propel  ty.  the  result  of  all  production,  the 
sum  of  all  wages,  would  be  controlled  irrevo- 
cably by  a  law  levying  taxes,  if  such  a  law 
forbade  a  shifting  of  the  burden  of  the  tax 
and  avoided  all  acts  which  brought  about 
that  result.  It  cannot  be  doubted  that  to 
adopt,  by  implication,  the  view  pressed  upon 
us,  would  be  to  virtually  destroy  all  freedom 
of  contract,  and  in  its  final  analyses  would 
deny  the  existence  of  all  rights  of  property. 
And  this  becomes  more  especially  demon- 
strable when  the  nature  of  a  stamp  tax  is 
taken  into  consideration.  A  stamp  duty  is 
embraced  within  the  purview  of  those  taxes 
which  are  denominated  indirect,  and  one  of 
the  natural  characteristics  of  which  is,  al- 
Uiough  it  may  not  be  essential,  that  they  are 
susceptible  of  being  shifted  from  the  person 
upon  whom  in  the  first  instance  the  duty 
[414](>f  'payment  is  laid.  We  are  thus  invoked 
by  construction  to  add  to  the  statute  a  pro- 
vision forbidding  all  attempts  to  shift  the 
burden  of  the  stamp  tax  when  the  nature 
of  the  indirect  taxation  which  the  statute 
creates  suggests  a  contrary  inference.  And, 
in  this  connection,  although  we  have  already 
called  attention  to  the  consequences  which 
must  generally  reault  from  the  application 
of  the  doctrine  contended  for,  it  will  not  be 
inappropriate  to  refer  to  certain  of  the  pro- 
visions of  the  act  now  under  c:)n8ideration, 
which  more  aptly  serve  to  make  particularly 
manifest  the  consequences  indicated.  Thus, 
perfumery,  patent  medicines,  and  many 
other  articles  are  required  by  the  statute  to 
be  stamped  by  the  owner  before  sale.  The 
logical  result  of  the  doctrine  referred  to 
would  be  that  the  price  of  the  articles  so 
made  amenable  to  a  stamp  tax  could  not  be 
increased,  so  as  to  shift  the  cost  of  the  stamp 
upon  the  consumer.  Yet  it  is  apparent  that 
such  a  construction  of  the  statute  would  be 
both  unnatural  and  strained. 

The  argument  is  not  strengthened  by  the 
contention  that  as  the  law  has  impo.^ed  the 
stamp  tax  on  the  carrier,  public  policy  for- 
bids that  the  carrier  should  be  allowed  to  es- 
cape his  share  of  the  public  burdens  by 
shifting  the  tax  to  others  who  are  presumed 
to  hare  discharged  their  due  share  of  taxes. 
This  argument  of  public  policy  if  applied  to 
a  carrier  would  be  equally  applicable  to  all 
the  other  stamp  taxes  which  the  law  impo  <es. 
Nor  is  the  fact  that  the  express  compan\'  is 
a  common  carrier  and  engaged  in  a  busii  ess 
in  which  the  public  has  an  interest,  nnd 
which  is  subject  to  regulation,  of  importiinue 
in  determining  the  correctness  of  the  propo- 
sition relted  upon.  The  mere  fact  that  the 
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stamp  duty  ia  imposed  upon  a  common 
carrier  does  not  devest  such  tax  of  one  of 
its  usual  characteristics  or  justly  imply  that 
the  carrier  is  in  consequence  of  the  law  de- 
prived of  its  lawful  right  to  fix  reasonable 
rates.  Unquestionably  a  carrier  is  subject 
to  the  requirement  of  reasonable  rates,  but 
as  we  have  seen,  no  question  of  the  intrinsic 
unreasonableness  of  the  rates  charged  arises 
on  this  record  or  is  at  issue  in  this  cause. 
As  previously  pointed  out,  to  decide,  as  a 
matter  of  law,  that  rates  are  essentially  un- 
reasonable from  the  mere  fact  that  their  en- 
forcement will  operate  to  shift  the  *burdcn[415] 
of  a  stamp  tax  would  be  in  effect  but  to  hold 
that  the  act  of  Congress  by  the  mere  fact  of 
imposing  a  stamp  tax  forbids  all  attempts  to 
shift  it,  and  consequently  that  the  carrier 
is  'deprived  by  the  law  of  the  right  to  fix 
rates,  oven  although  the  limit  of  reasonable 
rates  be  not  transcended.  This  reduces  the 
contention  back  to  the  unsound  proposition 
which  we  have  already  examined  and  dis- 
posed of. 

There  is  a  special  provision  of  the  law 
which  grants  affirmatively  the  right  to  add 
the  tax  to  the  cost  of  an  instrument,  and 
hence  it  is  urged  this  express  authority  in 
one  case  is  pregnant  with  the  denial  of  a 
right  to  do  so  in  other  cases.  The  clause 
in  the  statute  referred  to  is  found  in  a 
paragraph  of  Schedule  A,  whereby  a  stamp 
tax  is  imposed  on  "bill  of  exchange  (in- 
land), draft,  certificate  of  deposit  drawing 
interest  or  order  for  the  payment  of  any 
sum  of  money    .    .    ." 

The  second  and  concluding  sentence  of  the 
paragraph  reads  as  follows: 

"And  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  ninety-eight,  the  pro- 
visions of  this  paragraph  shall  apply  as  well 
to  original  domestic  money  orders  issued  by 
the  government  of  the  United  States,  and  the 
price  of  sveh  money  orders  shall  be  increased 
by  a  6,^01  equal  to  the  value  of  the  stamps 
herein  provided  for." 

Without  the  provision  last  quoted,  author- 
ity would  have  been  wanting  to  increase  the 
cost  of  a  government  money  order,  by  adding 
the  sum  of  the  tax  imposed  upon  such  order 
to  the  charge  therefor,  because  the  charge 
for  a  money  order  was  fixed  by  law.  This 
at  once  explains  the  necessity  for  conferring 
authority  to  add  to  the  cost  of  the  money 
order  the  amount  of  the  stamp  tax.  In- 
stead, therefore,  of  giving  rise  to  the  sug- 
gestion that  the  right  to  shift  the  burden 
of  other  stamp  taxes  was  taken  away  in  all 
cases  where  there  was  liberty  and  power  to 
contract,  the  provision  relied  on  is  persuasive 
to  the  contrary.  For,  dearly,  the  express 
authority  conferred  to  do  that  which  the  law 
otherwise  forbade  in  consequence  of  the  want 
of  power  in  a  government  official,  cannot 
with  reason  be  held  to  imply  a  prohibition 
against  doing  that  which  was  not  forbidden 
by  law.  The  argument,  in  effect,  amounts 
to  this  and  nothing  more;  'that,  because  it[4]6] 
was  imperatively  necessary  to  confer  a 
power  upon  a  government  officer  which, 
owing  to  statutory  restriction,  he  otherwise 
would  not  have  possessed,  therefore  the  legal 
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deduction  must  be  drawn  that  freedom  of 
eontract  as  between  those  who  had  the  right 
to  contract  was  destroyed. 

But  it  is  asserted  that  the  war  revenue  act 
of  1898  was  modeled  upon  the  act  of  July 
the  let,  1862,  providing  internal  rerenue  tajt 
(12  Stat,  at  L.  432,  chap.  119),  and  as  the 
act  of  1862  plainly  manifested  the  purpose 
of  Congress  to  impose  a  stamp  tax  on  express 
companies  and  to  forbid  them  from  shifting 
the  burden  arising  from  such  tax,  therefore 
the  act  under  consideration  should  be  con- 
strued as  having  the  same  effect.  The  fact 
that  the  present  act  was  modeled  upon  the 
act  of  1862  is  undoubted  (see  S  94  of 
the  act  of  1862,  12  SUt  at  h.  475, 
chap.  119),  but  the  text  of  the  act  of  1862 
expressed  no  restraint  upon  the  power  of 
shifting  by  contract  or  by  an  increase  of 
rates  within  the  limit  of  the  requirement 
that  they  should  be  reasonable.  It  follows 
that  testing  the  present  act  by  that  of  1862 
throws  no  additional  light  upon  the  contro- 
versy. The  claim  that  the  act  of  1862  con- 
tained a  prohibition  against  shifting  is  thus 
inferred.  By  the  act  of  1862  a  steted  per 
centum  of  tax  was  imposed  upon  the  gross 
receipts  of  railroads,  steamboats,  and  ferry- 
boats, as  well  as  toll  bridges.  Section  80, 
12  Stat,  at  L.  468,  chap.  119.  After  provid- 
ing for  the  levy  and  collection  of  the  taxes 
in  question,  the  following  proviso  was  ap- 
plied to  the  section  by  which  the  taxes  Just 
referred  to  were  levied:  "Provided,  That 
all  such  persons,  companies,  and  corpora- 
tions shall  have  the  right  to  add  the  duty  or 
tax  imposed  hereby  to  their  rates  of  fare  when- 
ever their  liability  thereto  may  commence, 
any  limitations  which  may  exist  by  law  or 
by  agreement  with  any  person  or  company 
which  may  have  paid  or  be  liable  to  pay  such 
fare  to  the  contrary  notwithstanding." 

This  express  authority  to  shift  the  burden 
<if  the  tax  on  gross  receipto,  it  is  claimed  un- 
der the  rule  of  inoIiMto  uniua,  justifies  the 
implication  that  the  power  to  shift  did  not 
exist  as  to  taxes  imposed  by  other  portions 
of  the  act  of  1862,  to  which  the  proviso  did 
not  apply. 

In  passing  it  is  worthy  of  remark  that  by 
[«17]the  act  of  March  3,  *1863  (12  Stat,  at  L.713. 
chap.  74),  it  was  enacted  (9  10)  that  on  and 
after  the  1st  day  of  April,  1863,  "any  person 
or  persons,  firms,  companies,  or  corporations, 
carrying  on  an  express  business  shall,  in  lieu 
of  the  tax  and  stamp  duties  imposed  by  ex- 
isting laws,  be  subject  to  pay  a  duty  of  two 
per  centum  on  the  gross  amount  of  all  the 
receipta  of  such  express  business,  and  shall 
be  subject  to  the  same  provisions,  rules,  and 
penalties  as  are  prescribed  in  §  80  of  the  act 
to  which  this  is  an  amendment."  In  other 
words,  when  in  1863  the  stamp  tax  relating 
to  express  companies  was  abrogated  and  a 
tax  on  gross  receipta  substituted  therefor, 
the  express  companies  were  authorized  to  add 
the  result  of  the  gross  receipt  tax  to  their 
charges,  any  law  or  contract  to  the  contrary. 
But  the  implication  deduced  from  the  au- 
thority conierred  by  the  statute  of  1862  to 
shift  the  burden  of  the  tax  on  gross  receipta 
levied  on  railroads,  etc.,  by  an  increase  of 
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charges,  is  unsound.  Indeed,  the  proviao  is 
question,  when  properly  construed,  give* 
rise  to  an  inference  contrary  to  tl>e  one 
sought  to  be  drawn  from  it. 

The  tax  imposed  under  the  section  in  ques- 
tion was  not  in  form  a  stamp  tax,  but  on 
gross  receipta,  and  the  proviso  referred  to 
may,  from  abundance  of  caution,  have  been 
inserted  to  leave  no  room  for  the  assumption 
that  a  tax  thereby  imposed  was  a  direct  tax, 
and  not  subject  to  be  shifted.  Besides,  the 
whole  context  manifesto  the  purpose  not  to 
declare  a  rule  in  violation  of  public  policy 
as  to  particular  corporations,  but  to  enable 
such  corporations  to  possess  the  power  to 
shift  the  tax  by  increasing  ita  charges,  even 
although  contracta  or  restrictions  previously 
imposed  might  otherwise  prevent. 

The  right  to  shift  by  an  increase  of  rates 
within  what  is  reasonable  can  only  be  held 
to  be  illegal  upon  the  assumption  that  public 
policy  forbids  it.  If  such  be  taken  to  have 
been  the  principle  of  public  policy  embodied 
in  the  act  of  1802,  that  act  must  i>e  held  to 
have  repudiated,  by  the  proviso  to  S  80,  the 
very  public  policy  by  the  light  of  which  it 
is  contended  the  act  must  be  interpreted.  If 
there  was  a  rule  of  public  policy  giving  rise 
to  the  assumption  that  stamp  taxes  relating 
to  express  companies  could  not  be  shifted,  it 
becomes  impossible  in  reason  to  understand 
why,  when  the  taxation  was  changed  *by  tli  [418] 
act  of  1863  from  a  stamp  tax  to  one  on  gross 
receipts,  the  express  companies  should  have 
been  brought  within  the  proviso  to  9  80  of 
the  act  of  1882.  Clearly,  if  the  rule  of  pub- 
lic policy  which  is  relied  on  existed  it  would 
have  been  as  cogently  applicable  to  the  one 
form  of  tax  as  to  the  otiier. 

In  the  State  Freight  Taw  Gate,  15  Wall. 
232,  21  L.  ed.  146,  the  court  was  called  upon 
to  notice  a  state  law  conferring  a  right  to 
charge  over  by  an  increase  of  rates  the  suin 
of  tax  imposed.  In  considering  the  subject 
(pp.  273,  274,  21  L.  ed.  161),  it  was  said: 

"The  provision  is  as  follows:  'Corpora- 
tions whose  lines  of  improvementa  are  used 
by  others  for  the  transportation  of  freight, 
and  whose  only  earnings  arise  from  tolls 
charged  for  such  use,  are  authorized  to  add 
the  tax  hereby  imposed  to  said  tolls,  and  to 
collect  the  same  therewith.'  Evidently  this 
contemplates  a  liability  for  the  tax  beyond 
that  of  the  company  required  to  pay  it  into 
the  treasury,  and  it  authorizes  the  burden  to 
be  laid  upon  the  freight  carried,  in  exemp- 
tion of  the  corporation  owning  the  roadway. 
It  carries  the  tax  over  and  beyond  the  earrier 
to  the  thing  carried.  Improvement  com- 
panies, not  themselves  authorized  to  act  aa 
carriers,  but  having  only  power  to  oonstmet 
and  maintain  roadways,  charging  toll*  for 
the  use  thereof,  are  generally  limited  by  their 
charters  in  the  rates  of  toll  they  are  lUlowed 
to  charge.  Hence  the  right  to  increase  the 
tolls  to  the  extent  of  the  tax  was  given  them 
in  order  that  the  tax  might  come  from  the 
freight  transported,  and  not  from  the  treat- 
ury  of  the  companies.  It  required  no  sneh 
grant  to  companies  which  not  only  own  tlieir 
roadway,  but  have  the  right  to  transport 
thereon.      Though  the  tolls  they  may  exact 
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•re  limited,  their  charges  for  carriage  are 
not.  Tbegr  can,  therefore,  add  the  tax  to  the 
charge  for  transportation  without  further 
authority." 

Other  contentions  as  to  the  construction 
of  the  act  based  upon  various  other  provi- 
sions have  been  pressed  with  great  earnest- 
ness, but  we  deem  it  unnecessary  to  consider 
them,  as  the  foregoing  considerations  dis- 
pose of  the  case.  It  follows  that  the  court 
below  erred  in  holding  that  by  the  act  of  Con- 
gress the  express  company  was  forbidden 
from  shifting  the  burden  of  the  stamp  tax 
by  an  increase  of  rates  which  were  not  in 
kl9]them8elves  unreasonable.  'The  judgment  be- 
low rendered  must,  therefore,  be  reversed, 
and  the  case  be  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion, 
and  it  is  so  ordered. 

Mr.  Justice  HarUui  and  Mr.  Justice  Me- 
Kenna  dissenting: 

We  are  of  opinion  that  the  act  of  Ciongress 
imposed  upon  the  express  company  the  duty, 
not  only  of  affixing  at  its  own  expense  there- 
quired  stamp  upon  any  receipt  issued  by  it 
to  a  shipper,  but  of  canceling  such  stamp — 
thus  giving  to  the  shipper  a  receipt  that 
could,  when  necessary,  be  used  as  evidence. 
Whether  the  company,  having  issued  a 
receipt  duly  stamped  and  canceled,  could  in- 
crease its  charges  against  the  shipper  for 
the  purpose,  whether  avowed  or  not,  of  meet- 
ing this  additional  expense,  is  not,  in  our 
opinion,  a  Federal  question,  and  upon  that 
point  this  court  need  not  express  an  opinion. 


WILLIAM  CRAWFORD,  Appt.. 

V. 

WILLIAM  L.  HXIBBELL,  as   Treasurer   of 
the  Adams  Express  Company. 

(Bee  8.  C.  Reporter's  ed.  419-421.) 

War  revenue  taa — stamp  on  express  com- 
pany's receipt — shifting  burdHsn  on  ship- 
per. 

An  express  compaoy  Is  not  forbidden  by  the 
act  of  Congress  of  June  13,  1888.  known  as 
the  war  revenue  act,  from  adding  to  Its  rates 
an  amount  sufficient  to  cover  the  cost  of  the 
■tamp  required  to  be  affixed  to  a  receipt  Is- 
sued to  the  shipper,  and  thereby  shifting  the 
burden  of  the  tax  upon  the  shipper.  It  the 
rate  as  increased  thereby  Is  not  unreason- 
able. 

[No.  248.] 

A.rgued  November  8,  9,  1899.    Decided  April 
16, 1900. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  questions  as  to 
the  right  of  an  express  company  to  shift  the 
burden  of  the  war  revenue  stamp  tax  upon 
shippers.     Answers  in  favor  of  such  right. 

The  facts  are  stated  in  the  opinion. 
177  V.  a. 


Mr.  Frederie  B.  KellogK  and  Allan 
Ik  MeDermott  argued  the  cause  and,  with 
Messrs.  Dill,  Seymour,  d  Baldwin  and  Mr. 
James  B.  Dill,  filed  a  brief  for  appellant. 

Mr.  Harvey  L.  Christie  \n  leave  of  court 
filed  a  brief  in  behalf  of  Hamilton-Brown 
Shoe  Co.  and  others. 

Mr.  Charles  Steele  argued  the  cause 
and,  with  Messrs.  William  D.  Guthrie  and 
Theodore  8.  Beecher  filed  a  brief  for  appel- 
lee. 

Mr.  Cliarles  B.  Alexander  argued  the 
cause  for  appellee,  and  by  leave  of  court  filed 
a  brief  in  behalf  of  Wells,  Fargo  &,  Co. 

*Mr.  Justice  White  delivered  the  opinion! 480] 
of  the  court: 

The  certificate  and  the  questions  which 
arise  from  it  are  as  follows: 

"This  cause  came  before  this  court  on  Feb- 
ruary 2,  1899,  upon  an  appeal  taken  by  the 
complainant  to  review  a  decree  of  the  circuit 
court,  southern  district  of  New  York,  sitting 
in  equity.  Such  decree  dismissed  the  bill. 
As  to  a  question  of  law  arising  upon  said  ap- 
peal this  court  desires  the  instruction  of  the 
Supreme  Court  for  its  proper  decision. 
"Statement  of  Facto. 

"This  suit  is  for  an  injunction  to  restrain 
the  express  company  from  refusing  to  accept 
express  packages  from  complainant  for 
transportation,  except  upon  the  condition 
that  complainant  either  pay  for  or  provide 
the  war  revenue  stamp  required  to  be  af- 
fixed to  each  receipt  in  addition  to  its  usual 
and  ordinary  charges  for  transportation  as 
the  same  existed  on  and  for  a  long  timeprior 
to  July  1,  1808.  The  defendant  company 
since  July  1,  1898,  has  fixed  rates  of  com- 
pensation which  it  ofTers  to  accept  for  serv- 
ices rendered  by  it,  whereby,  in  addition  to 
the  amount  of  ito  charges  as  the  same  exist- 
ed on  and  for  a  long  time  prior  to  July  1, 
1898,  it  requires  the  shipper  either  to  pro- 
vide or  pay  for  the  cost  of  the  stamp  on  the 
bill  of  lading  or  receipt  required  to  be  issued 
by  the  act  of  Congress  of  June  13,  1898, 
known  as  the  'War  Revenue  Act.'  It  has 
made  known  these  charges  to  shippers,  and 
particularly  to  complainant,  and  refuses  to 
accept  packages  for  transportation  except 
upon  payment  thereof.  The  pleadings  are 
annexed  to  this  certificate. 

"Questions  Certified. 

"Upon  the  facts  set  forth,  the  questions 
of  law  concerning  which  this  court  desires 
the  instruction  of  the  Supreme  Court  for  ita 
proper  decision  are: 

"(1)  Does  the  war  revenue  act  of  June 
13,  1898,  impose  upon  the  carrier  exclusive- 
ly the  tax  represented  by  the  stamp  to  be  af- 
fixed to  each  bill  of  lading,  manifest,  or 
other  evidence  of  receipt  required  to  be  is- 
sued to  each  shipper  of  goods  accepted  ''byr4211 
the  carrier  for  transportation,  or  does  it  im- 
pose the  tax  merely  upon  the  transaction  of 
shipment,  leaving  it  to  be  paid  indifTerently 
by  either  party  thereto? 

"(2)  If  the  war  revenue  act  of  June  18, 
1898,  does  impose  such  tax  exclusively  upon 
the  carrier,  does  it  preclude  the  carrier,  who 
is  by  such  act  required  to  iRsue  to  each  ship- 
per a  bill  of  lading,  manifest,  or  other  evi- 
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deace  of  i-eceipt,  from  relieving  itself  of  the 
expense  of  affixing  and  canceling  the  stamp 
required  to  be  attached  to  such  bill  of  lad- 
ing, manifest,  or  other  evidence  of  receipt? 

"In  accordance  with  the  provisions  of  §  ft 
of  the  act  of  March  3,  1891,  establishing 
courts  of  appeal,  etc.,  the  foregoing  ques- 
tions of  law  are  by  the  circuit  court  of  ap- 
peals herebycertified  to  the  Supreme  Court." 

The  subject  to  which  the  certificate  re- 
lates and  the  matter  embraced  in  the  ques- 
tions submitted  has  been  considered,  and  was 
passed  on  in  an  opinion  this  day  announced 
in  the  case  of  American  Exp.  Co.  v.  Uay- 
nard  ex  rel.  31oore,  No.  220  of  the  docket  of 
this  term  (177  U.  S.  404,  ante,  823,  20 
Sup.  Ct.  Kep.  605). 

For  the  reasons  given  in  the  opinion  in  the 
case  just  referred  to,  it  is  unnecessary  to  an- 
swer the  first  question  submitted,  and  a  neg- 
ative answer  to  the  second  question  is  re- 
quired; and  it  is  so  ordered. 


ANDREW  DOHERTT,  Plff.  in  Brr., 

V. 

NORTHERN    PACIFIC    RAILWAY   COM- 
PANY. 

(See  8.  C.  Beporter'a  ed.  421-4SS.) 

Publie  lands — grant  to  raUroadt — location 
of  terminus. 

Tbe  right  of  the  Northern  Paclflc  Ballwaj 
Company  to  select  Its  eastern  termlnas  at  a 
point  on  Lake  Superior,  In  tbe  state  of  Min- 
nesota or  Wisconsin,  which  It  actually  exer- 
cised by  tbe  selection  of  Ashland,  In  Wiscon- 
sin, under  tbe  act  of  Congress  of  July  2, 
1864,  was  not  Intentionally  or  by  operation 
of  law  ended  or  determined  by  the  company's 
compliance  with  the  conditions  sought  to  be 
Imposed  by  the  legislation  of  Minnesota  and 
Wisconsin  respecting  branch-line  connections, 
which  the  legislatures  deemed  desirable  for 
local  advantage,  and  which  were  Imposed  as 
conditions  of  the  consent  of  those  states  to 
the  construction  ol  tbe  road. 

[No.  121.] 

Argued  and  Svbtnitted  January  S6,  29, 1900. 
Decided  April  16,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  decision 
reversing  a  judgment  for  the  appointment 
of  commissioners  to  appraise  land  taken  for 
railroad  purposes.    Affirmed. 

See  same  case  below,  100  Wis.  39,  75  N. 
W.  1079. 

Statement  by  Mr.  Justice  Shiraa: 
[482]     *In  the  Superior  court  of  Douglas  county, 
Wisconsin,  in  November.  1896,  Andrew  Do- 
herty  filed  a  petition  asking  for  the  appoint- 
ment of  commissioners  to  appraise  certain 


Note. — At  to  lani  grants  to  railroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  &  B.  P. 
R.  <'o.  28  L.  ed.  V.  a.  794. 
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real  estate  taken  by  the  Northern  PaciAa 
Railway  Company  for  a  portion  of  ita  lia* 
passing  through  property  alleged  to  bdoog 
to  the  petitioner. 

The  petition  alleged  that  Doherty  was  and  . 
had  been  since  November  8,  1882,  the  owner 
in  fee  simple  of  the  north  one  half  of  the 
southwest  quarter  of  section  4,  township  47, 
range  11  west,  in  Douglas  county,  Wiscon- 
sin; that  the  Northern  Pacific  Railroad 
Company  was  a  corporation  duly  authorized 
by  the  laws  of  tbe  United  States  to  construct 
and  maintain  a  line  of  railway  from  a  point 
on  Lake  Superior,  in  the  states  of  Wiscon- 
sin or  Minnesota,  to  'some  point  on  Puget 
sound,  in  the  state  of  Washington;  that 
some  time  during  the  year  1883  the  said 
company  had  unlawfully  laid  ite  railroad 
track  upon  a  portion  of  petitioner's  land, 
and  had  unlawfully  entered  upon  and  ap- 
propriated the  same,  without  the  consent  or 
authority  of  petitioner,  and  had  been  in  pos- 
session thereof  ever  since  until  about  Au- 
gust 31,  1896;  that  on  or  about  the  laat- 
mentioned  date  all  the  property,  eCTecta, 
rights,  and  franchises  of  the  Northern  Pa- 
cific Railroad  Company  had  been  traaa- 
ferred  and  sold  to  and  purchased  by  the 
Northern  Pacific  Railway  Company,  and 
said  railroad  has  ever  since  been  operated 
and  owned  by  the  said  the  Northern  Pacific 
Railway  Company,  which  the  petition  al- 
leged to  be  a  domestic  corporation,  duly  au- 
thorized by  ite  charter  and  the  laws  of  the 
stete  of  Wisconsin  to  maintein  and  operate 
the  line  of  railway  before  mentioned;  that 
neither  the  said  Northern  Pacific  Railroad 
Company,  nor  ite  successor,  the  Northern 
Pacific  Railway  Company,  has  acquired  title 
to  said  land,  or  made  any  attempt  to  ac- 
quire title  thereto  by  purchase,  eminent  do- 
main, or  otherwise.  The  petition  further 
alleged  that  the  value  of  the  land  so  token 
and  the  damages  occasioned  by  the  taking 
thereof  were  less  than  $5,000,000  and  more 
than  $100,000.  Wherefore  an  order  wa» 
prayed  that  commissioners  be  appointed  to 
ascertein  and  appraise  the  compensation  to 
be  made,  ete. 

*To  this  petition  the  Northern  Pacific[4S9] 
Railway  Company  made  answer  asserting 
title  by  virtue  of  the  grant  of  right  of  way 
by  f  2  of  the  act  of  Congress  of  July  2, 1864, 
to  the  Northern  Pacific  Railroad  Company, 
and  of  the  purchase  of  the  interest  of  the 
last-named  company,  ete. 

The  essential  facts  in  the  case  were  settled 
by  a  stipulation  in  writing,  substentially  aa 
follows: 

"On  July  2,  1864,  the  land  in  question  waa 
public  land  of  the  United  Stetes.  On  No- 
vember 8,  1882,  the  petitioner  Doherty  made 
a  homestead  entry  thereof,  and  thereafter 
complied  with  the  homestead  laws  and  re- 
ceived a  patent  from  the  United  Stetes  pur- 
porting to  convey  the  lands  February  9, 
1890.  In  December,  1883,  the  Northern  Pa- 
cific Railroad  Company  took  possession  of 
the  strip  in  controversy,  and  constructed  a 
railroad  upon  it,  and  remained  in  possee- 
sion,    operating  the  railroad,    until  August 
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31,  1896.  when  all  the  property,  rigUs,  and 
franchises  of  said    railroad    company   were 
•old  to  the  appellant,  the  Northern  Pacific 
Bailway  Company,  a  Wisconsin  corporation, 
which  is  duly  organized  to  operate  said  rail- 
road, and  has  occupied  said  strip  for  rail- 
road purposes.    The  Northern  Pacific  Rail- 
road Company,  of  which  the  appellant  is  the 
successor  in  interest,  was  organized  by  and 
obtained  its  rights  under  an  act  of  Congress 
approTed  July  2,  1864,  and  entitled  'An  Act 
Granting  Lands  to  Aid  in  the  Construction 
of  a  Railroad  and  Tel^^aph  Line,  from  Lake 
Superior    to    Puget   Sound  on    the   Pacific 
Coast  by  the  Northern  Route.'    By  the  Ist 
section  of  this    act    a  corporation    created 
thereby  was  authorized  to  lay  out  and  con- 
struct a  continuous  railroad  and  telegraph 
line,    banning     at     a    P""'*     "^     Lake 
Superior  in  the  state  of  Minnesota  or  Wis- 
consin; thence  westerly  upon  the  most  eligi- 
ble route  as   shall  be   determined   by   said 
company  within  the  United  States  and  north 
of  the  forty-fifth  degree  of  latitude  to  some 
point  on  Puget  sound.    By   the  2d   and  3d 
sections  of  uie  same  act  the  right  of  way 
through   tiie    public    lands   of  the   United 
States  was  granted   to  said  railroad   com- 
pany, its  successors,  and    assigns,  for    the 
construction  of  the  line,  and  it  was  also  pro- 
vided that  if  its  route  should  be  found  to  be 
upon  the  same  general  line  as  the  route  of 
MJanother  railroad  which  "owned  a   previous 
land   grant   from   the   United   States,   the 
amount  of  said  previous  land  grant  should 
be  deducted  from  the  amount  granted  by 
this  act,  provided  that  the  railroad  owning 
the  previous  grant  might  assign  its  interest 
to  the  Northern  Pacific  Railroad  Company, 
or  might  consolidate,  confederate,  and  asso- 
ciate with    said    company  upon  the    terms 
named  in  the  1st  section  of  the  act.    The 
lands  granted  to  the  Northern  Pacific  Rail- 
road Company  by  the  act  amounted  to  ten 
alternate  sections  per  mile  on  each  side  of 
the  line  within  the  states,  and  twenty  al- 
ternate sections  in  the  territories,  with  a 
10-mile  indemnity  limit,  and  by  resolution 
of    Congress,    May    31,    1870,  an  addition- 
al indemnity  belt    10   miles    in  width  wa* 
created    on   each    side    of    the    line.    This 
act  was  accepted  by  the  company  within  the 
time  required  by  law.    The  act  also  required 
the  company  to  procure  legislative  consent 
of  the  states  through  which  it  was  to  run 
before  its  construction,  and  in  the  year  1865 
the  legislatures  of  Minnesota  and  Wiscon- 
sin gave  such  consent.     The  Minnesota  act, 
providing  that  if  the  eastern  terminus  of  the 
road  should  be  located  east  of  the  eastern 
boundary  of  Minnesota,  then  that  the  com- 
pany should  construct  or  cause  to  be  con- 
structed a  railroad  from  its  main  line  to  the 
navigable  waters  of  Lake  Superior  at  some 
point  within  the  state  of  Minnesota. 

"Tn  1870  the  company  located  its  general 
route  from  the  mouth  of  the  Montreal  river 
.  in  Wisconsin,  across  Wisconsin  and  Minne- 
sota to  a  point  on  the  Red  River  of  the 
Korth  near  Fargo,  and  transmitted  a  map 
showing  this  location  August  13,  1870,  to 
the  Secretary  of  the  Interior.  This  map 
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showed  the  proposed  general  route  to  com- 
mence at  the  mouth  of  the  Montreal  river, 
thence  a  little  south  of  west  upon  a  direct 
lin«  to  a  point  directly  south  of  and  about 
6  miles  distant  from  the  south  end  of  Che- 
quamegon  bay;  thence  a  little  north  of  west 
upon  a  direct  line  crossing  the  state  bound- 
ary between  Wisconsin  and  Minnesota,  at  or 
near  the  point  where  the  St.  Louis  river  be- 
comes such  boundary.  Upon  receipt  of  this 
map  the  Secretary  of  the  Interior  transmit- 
ted it  to  the  Land  Commissioner,  with  in- 
structions to  withdraw  from  sale,  home- 
stead, and  pre-emption  all  odd-numbered 
sections  of  land  within  20  'miles  of  the  lin((4S5] 
within  both  states.  This  order  was  com- 
plied with  by  the  Land  Commissioner  by  di- 
rections given  to  the  district  land  officers 
at  Bayfield,  Wisconsin.  Such  withdrawals 
were  made  and  the  price  of  the  even-num- 
bered sections  was  raised  to  $2.60  per  acre, 
and  thereafter  large  quantities  of  such  land 
were  sold  by  the  government  at  the  rate  of 
$2.60  per  acre.  In  1882  a  map  of  definite 
location  of  said  railroad  from  a  point  upon 
the  St.  Paul  &  Duluth  Railroad,  now  called 
'Thompson  Junction,'  eastward  to  a  point  in 
section  15,  township  47,  N.,  of  range  2  W., 
in  the  state  of  Wisconsin,  was  prepared  and 
approved  by  the  directors  and  certified  and 
forwarded  to  the  Secretary  of  the  Interior. 
The  line  of  definite  location  laid  down  on 
this  map  followed  substantially  the  line  of 
general  location  upon  the  prior  map,  but  it 
turned  to  the  north  and  touched  Superior, 
and  also  Ashland,  and  stopped  some  10  miles 
west  of  the  mouth  of  the  Montreal  river. 
Upon  receipt  of  this  map  of  definite  location 
the  Land  Commissioner,  by  direction  of  the 
Secretary  of  the  Interior,  adjusted  tne  land 
grant  in  accordance  with  it,  and  prepared 
diagrams  showing  the  limits  of  the  grant 
and  indemnity  belts,  and  transmitted  such 
diagrams  to  the  district  land  ofTicers  with 
the  proper  directions  as  to  the  withdrawal 
of  lands,  which  were  complied  with. 

"August  2,  1884,  the  directors  of  the 
Northern  Pacific  Railroad  Company  adopted 
a  resolution  fixing  the  eastern  terminus  of 
the  railroad  at  the  city  of  Ashland,  which 
resolution  was  duly  certified  and  transmit- 
ted to  the  Commissioner  of  cue  General 
Land  Ofiice,  December  3,  1884.  Thereafter 
the  Commissioner  prepared  a  diagram  show- 
ing the  final  eastern  terminus  of  the  line 
at  Ashland,  and  sent  the  same  to  the  dis- 
trict officers  at  Bayfield,  with  instructions 
to  adjust  the  grant  on  this  basis.  The  point 
so  fixed  is  on  the  line  of  definite  location  of 
July  6,  1882,  but  about  12  miles  west  of  the 
east  end  of  that  line.  The  Northern  Pacific 
Railroad  Company  constructed  a  continuous 
line  of  railroad  from  the  city  of  Ashland  to 
Puget  sound,  in  all  respects  in  accordance 
with  its  act  of  incorporation,  and  the  whole 
line  has  been  duly  accepted  by  the  President 
of  the  United  States,  as  provided  in  that 
act.  That  portion  of  the  road  extending 
east  from  Thompson  Junction  was  *con-[429] 
structed  upon  the  line  of  definite  location 
shown  in  the   map   of    1882,  and  was  oon- 
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■trueted  daring  the  yean  1881,  1882,  188S, 
and  1884. 

"The  let  section  extended  from  Thompson 
Junction  to  Superior,  and  was  examined  and 
reported  favorably  upon  by  commissionera 
in  1882,  and  the  recommendations  were  ap- 
proved by  the  President,  September  16, 
1882;  the  2d  section,  extending  from  Su- 
perior to  the  Brule  river,  was  constructed 
in  the  latter  part  of  1883,  and  crossed  the 
land  in  question  here,  and  was  approved  in 
like  manner  January  31,  1884;  the  3d  sec- 
tion extends  from  the  Brule  river  to  Ash- 
land, and  was  approved  in  like  manner  Feb- 
ruary, 1885.  It  appears  further  that, 
March  6,  1865,  one  Joshua  Perham,  then  the 
president  of  the  Northern  Pacific  Railroad 
Company,  transmitted  to  the  office  of  the 
Land  Commissioner  a  map  purporting  to 
show  the  proposed  general  route  of  the 
Northern  Pacific  Railroad.  Upon  this  map 
there  appeared  two  lines  from  a  point  in  the 
present  state  of  North  Dakota  eastward,  one 
terminating  upon  Lake  Superior  at  or  near 
Duluth,  and  tne  other  extending  into  Wis- 
consin some  distance  south  of  Lake  Su- 
perior, and  terminating  at  the  mouth  of  the 
Montreal  river,  this  last-named  line  being 
apparently  partially  obliterated  by  a  wavy 
red  line.  '  This  map  was  accompanied  by  a 
letter  from  Perlutm,  stating  that  it  shows 
the  general  line  of  the  Northern  Pacific 
Railroad  from  a  point  on  Lake  Superior  in 
Wisconsin  to  a  point  on  Puget  sound.  The 
Secretary  of  the  Interior  transmitted  this 
map  to  the  Land  Commissioner,  suggesting 
the  withdrawal  of  the  lands  along  the  line, 
but  the  Land  Commissioner  soon  afterward 
transmitted  a  letter  to  the  Secretary  of  the 
Interior  recommending  that  the  map  be  re- 
jected, for  the  reason  that  the  same  did  not 
comply  with  the  rules  of  the  land  depart- 
ment, which  recommendation  was  approved 
by  the  Secretary.  There  is  nothing  to  ex- 
plain the  apparent  alteration  of  this  map, 
nor  to  show  when  it  was  made,  and  it  is 
not  shown  that  the  directors  of  the  com- 
pany ever  authorized  the  making  or  filing  of 
the  map,  but  it  appears  that  the  president 
of  the  company  had  no  power  to  make  or 
file  it. 

"By  act  approved  May  6,  1864,  Congress 
granted  ten  sections  of  land  per  mile  to  the 
(427Jstate  of  Minnesota  to  *aid  in  the  construc- 
tion of  a  railroad  from  St.  Paul  to  Lake 
Superior.  In  the  same  year  the  legislature 
of  Minnesota  conferred  this  grant  upon  the 
Lake  Superior  &  Mississippi  Railroad  Com- 
pany, a  Minnesota  corporation,  and  after- 
wards known  as  the  St.  Paul  &  Duluth  Rail- 
road Company.  On  January  1,  1872,  this 
company  had  constructed  and  was  operating 
a  railroad  from  St.  Paul  to  Duluth,  by  way 
of  Thompson  Junction,  which  is  upon  the 
St.  Txiuis  river,  and  is  the  point  from  which 
the  Northern  Pacific  Railroad  Company 
started  to  build  its  line  westward.  On  the 
last-named  date  the  Northern  Pacific  Rail- 
road Company  purchased  a  one-half  inter- 
est in  that  part  of  this  road  extending  from 
Thompson  Junction  to  Duluth,  for  the  sum 
of  $500,000,  and  received  a  deed  therefor. 
832 


On  the  same  day  the  two  eompanies  made 
a  written  a^eement  providing  for  the  oper- 
ation of  trains  and  the  maintaining  of  th* 
road.  On  May  1,  1872,  the  Northern  Pa- 
cific Railroad  Company  and  the  Lake  Su- 
perior &  Mississippi  Railroad  Company 
made  a  further  agreement,  by  which  the 
lines  of  the  Lake  Superior  Jt  Mississippi 
Railroad  were  leased  to  the  Northern  Pa- 
cific Railroad  for  an  annual  rental,  the  land 
grant  of  the  Lake  Superior  &  Mississippi 
Railroad  being  expressly  excepted  from  the 
operation  of  the  tease.  Pursuant  to  this 
lease  the  Northern  Pacific  Railroad  Com- 
pany operated  the  entire  railroad  thus 
leased,  from  May  1,  1872,  until  February  1, 
1S74,  when  it  surrendered  the  lines  leased 
nnd  relinquished  all  its  interests  under  the 
lease,  but  surrendered  no  rights  under  the 
deed.  On  the  12th  of  May,  1874,  the  North- 
ern Pacific  Railroad  Company  and  the  Lake 
Superior  &  Mississippi  Company  made  an 
agreement  for  the  operation  of  the  line  from 
Thompson  Junction  to  Duluth. 

"It  further  appears  that,  by  act  approved 
May  5,  18C4,  the  United  States  granted 
lands  to  the  state  of  Wisconsin  to  aid  in  the 
construction  of  a  railroad  from  Bayfield  to 
Superior,  but  no  road  was  constructed  under 
this  grant." 

The  superior  court  of  Douglas  county  sus- 
tained the  petition,  and  appointed  eommis> 
sioners  as  prayed  for.  An  appeal  was  taken 
to  the  supreme  court  of  Wisconsin,  which 
court,  on  June  23,  1808,  reversed  the  order 
of  the  superior  court,  and  remanded  the 
cause  to  that  court  with  directions  to  dis- 
miss the  'petition.  Northern  P.  R.  Co.  v.r42S1 
Dohcrty,  100  Wis.  39,  75  N.  W.  1079. 

lliercupon  the  cause  was  brought  here  by 
a  writ  of  error  allowed  by  the  Chief  Justice 
of  the  supreme  court  of  Wisconsin. 

Mr.  M.  8.  Brlsht  submitted  the  cause 
for  plaintitT  in  error.  Messrs.  Croienhart 
d  Foley  were  with  him  on  the  brief. 

In  fixing  a  terminus  and  building  its  line 
to  Lake  Superior,  the  Northern  Pacific  Rail- 
road Company  had  no  rights  other  than 
those  contained  in  the  granting  act,  and  the 
terms  of  the  act  are  to  be  construed  most 
strongly  against  the  company. 

Iforthwestern  Fertilizing  Co.  v.  Byds 
Park,  97  U.  S.  659,  24  L.  ed.  1030. 

Tlie  right  to  construct  from  "a  point  on 
Lake  Superior"  cannot  be  construed  as  au- 
thorizing a  company  to  lay  out  its  road 
skirting  for  miles  the  shore  of  the  lake,  v) 
as  practically  to  monopolize  the  use  of  the 
waters  and  harbors  thereof  and  the  land  ad- 
jacent thereto. 

Prosser  V.  Northern  P.  R.  Co.  1.52  U.  S. 
69,  38  L.  ed.  352,  14  Sup.  Ct.  Rep.  528. 

It  is  well  settled  that  where  authority  is 
given  a  chartered  company  to  do  an  act.  that 
power  is  exhausted  when  once  exercised,  un- 
less it  clearly  appears  that  it  was  intended 
the  exercise  thereof  should  be  continuous. 

East  Tennessee,  V.  A  O.  R.  Co.  v.  Frazier, 
139  U.  S.  288,  36  L.  ed.  196,  11  Sup.  Ct.  Rep. 
517. 

The  rule  seems  to  be  without  exception, 
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thftt  where  authority  to  locate  a  railroad  is 
given  to  a  company,  when  that  location  is 
made  the  power  is  exhausted,  and  the  com- 
pany cannot  thereafter  change  that  location 
at  will. 

Hudton  (C  D.  Canal  Co.  v.  Jfew  York  d  E. 
K.  Go.  0  Paige,  328;  /State  v.  Nonealk  <£  D. 
Tump.  Co.  10  Conn.  157;  Uaaon  v.  Brook- 
lyn  City  A  N.  R.  Co.  36  Barb.  374;  People  v. 
A'cie  York  &  H.  R.  Co.  45  Barb.  73;  Van 
Wyck  V.  Ktievala,  106  U.  8.  366,  27  L.  ed. 
203.  1  Sup.  Ct  Rep.  336;  Pierce,  Railroads, 
254,  255. 

Messrs.  James  B.  Kerr  and  C.  W. 
Bum  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

Congresii,  having  failed  to  fix  the  point  un 
Lake  Superior  from  which  the  road  should 
run,  mast  be  held  to  have  intended  to  con- 
fer upon  the  corporation  the  power  to  fix 
the  point 

Fall  River  Iron  Works  Co.  v.  Old  Colony 
4  P.  River  R.  Co.  5  Allen,  221 ;  Parke's  Ap- 
peal, 64  Pa.  137 ;  United  States  v.  Northern 
P.  R.  Co.  41  Fed.  Rep.  842. 

When  the  plaintiff  established  its  termi- 
nus on  Lake  Superior  it  had  full  authority 
to  touch  the  shore  a  second  time,  if  the 
adoption  of  the  most  eligible  route  from 
fucb  terminus  to  Puget  sound  required  it. 
Boston  A  P.  R.  Corp.  v.  Uidland  R.  Co.  1 
Gray,  340;  Parke's  Appeal,  64  Pa.  137; 
Kansas  City,  L.  d  8.  K.  R.  Co.  v.  Atty.  Oen. 
118  i;.  S.  082,  suh  nom.  Kansas  Cty,  L.  A 
B.  K.  R.  Co.  T.  Brewster,  30  L.  ed.  281,  7 
Sup.  Ct  Rep.  66. 

Such  transactions  as  were  had  between 
the  Northern  Pacific  Railroad  Company  and 
the  Lake  Superior  &  Mississippi  Railroad 
Company,  which  left  each  company  existing 
as  a  separate  and  distinct  corporation,  and 
did  not  affect  in  the  slightest  degree  their 
interests  in  their  respective  land  grants, 
cannot  be  held  to  be  a  consolidation  within 
tbo  meaning  of  the  act 

2  Morawetz  Priv.  Corp.  S  030;  flott«ton 
A  T.  C.  R.  Co.  y.  Shirley,  54  Tex.  125 ;  Clear- 
water  v.  Meredith,  1  Wall.  25,  sub  nom.  Fer- 
guson V.  Mtredith,  17  L.  ed.  604:  Shields  v. 
Ohio,  05  U.  8.  319,  24  L.  ed.  357:  Atlantic 
A  O.  R.  Co.  v.  Ueorgia,  98  U.  S.  359.  25  L. 
ed.  185. 

Authority  to  build  and  construct  a  line 
between  given  points  carries  with  it  by  nec- 
essary implication  the  authority  to  purchase 
a  line  already  constructed  between  those 
points. 

Branch  v.  Jeaup,  106  U.  8.  468,  27  L.  ed. 
279,  1  Sup.  Ct  Rep.  495. 

Power  to  build  or  acquire  by  purchase  a 
half  interest  in  the  road  from  Thomson 
Junction  to  Duluth,  to  be  operated  as  a 
branch  line  or  feeder  to  the  transcontinental 
road,  is  a  clear  incident  of  the  general  pow- 
er conferred  by  the  charter. 

Oreen  Hay  A  il.  R.  Co.  v.  Union  8.  B.  Co. 
107  U.  S.  98,  27  L.  ed.  413,  2  Sup.  Ct.  Rep. 
221 ;  Re  Omaha  Bridge  Cases,  10  U.  8.  App. 
08,  51  Fed.  Bep.  309,  2  C.  C.  A.  174. 

The  filing  of  a  map  of  definite  location, 
followed  by  the  resolution  of  the  board  of 
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directors  establishing  the  point  of  begin- 
ning at  Ashland,  must  be  conclusive. 

Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  9. 
629,  28  L.  ed.  1122,  5  Sup.  Ct  Rep.  566; 
Siotue  City  A  I.  P.  Town  Lot  A  Land  Co.  v. 
Griffey,  143  U.  8.  32,  36  L.  ed.  64,  12  Sup. 
Ct  Rep.  302;  Van  Wyck  v.  Knevals,  lOB  U. 
8.  360,  27  L.  ed.  201,  1  Sup.  Ct  Rep.  336; 
Walden  v.  Knevals,  lU  U.  S.  373,  29  L.  ed. 
167,  5  Sup.  Ct  Rep.  898. 

The  acceptance  of  the  map  of  definite  lo- 
cation vested  the  grant  of  right  of  way,  and 
is  conclusive. 

Walden  v.  Knevals,  114  U.  S.  373,  29  L. 
ed.  167,  6  Sup.  Ct.  Rep.  898 ;  Nohle  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165,  37  L. 
ed.  123,  13  Sup.  Ct  Rep.  271. 

*Mr.  Justice  SItlraa  delivered  the  opinion[428] 
of  the  court: 

It  is  conceded  that  Doherty,  the  plainMff 
in  error,  owns  the  southwest  quarter  of  sec- 
tion 4,  township  47  north,  of  range  of  11 
west,  in  Douglas  county,  Wisconsin,  having 
made  a  homestead  entry  thereof  November 
8,  1882,  and  obtained  a  patent  therefor  Feb- 
ruary 6,  1890. 

The  Northern  Pacific  Railway  Company, 
the  defendant  in  error,  claims  a  right  of  way 
400  feet  in  width  over  and  across  this  quar- 
ter section,  and  has  constructed  and  is  oper- 
ating its  railroad  thereon.  It  is  not  claimed 
that  this  right  of  way  was  acquired  by  pur- 
chase or  condemnation,  but  it  is  claimed  by 
virtue  of  the  terms  of  the  act  of  Congress, 
approved  July_  2,  1864,  incorporating  the 
Northern  Pacific  Railroad  Company,  and 
granting  to  it,  among  other  rights  and  privi- 
leges, a  right  of  way  through  the  public 
lands  of  the  United  States.  This  act  author- 
ized the  corporation,  thereby  created,  to  con- 
struct a  railroad  "beginning  at  a  point  on 
I^ake  Superior  in  the  state  of  Minnesota  or 
Wisconsin"  westward  to  "some  point  on  Pu- 
get sound,"  and  the  controlling  question  in 
this  case  is  whether  the  eastern  terminus  of 
the  railroad  constructed  under  the  act  is  at 
Duluth,  Minnesota,  or  at  Ashland,  Wiscon- 
sin. If  at  Duluth,  then  the  company  ac- 
quired no  right  of  way  over  any  public  land 
in  Wisconsin ;  but  if  at  Ashland,  then  it  did 
ncquire  a  right  of  way  over  public  lands  in 
Wisconsin,  including  the  land  in  question. 

*It  is  conceded  that  on  August  2,  1884,the[429] 
directors  of  the  Northern  Pacific  Jlailrond 
Company  adopted  a  resolution  fixing  the 
eastern  terminus  of  the  railroad  at  Ashland ; 
that  this  resolution  was  transmitted  to  the 
Commissionerof  theGeneral  Land  Office;  that 
thereafter  the  Commissioner  prepared  a  dia- 
gram showing  the  final  eastern  terminus  of 
the  line  at  Ashland,  and  sent  the  same  to  the 
district  officers  at  Bayfield,  Wisconsin,  with 
instructions  to  adjust  the  grant  on  this  ba- 
sis ;  that  a  continuous  line  of  railroad  from 
Ashland  to  Puget  sound  in  all  respects  in  ac- 
cordance with  the  act  of  incorporation,  and 
as  depicted  upon  its  map  of  definite  location, 
has  been  constructed,  and  has  been  accepted 
as  such  by  the  President  of  the  United  States. 
Such  concessions  would  seem  to  warrant  a 
conclusion  that  the  defendant  in  error  is  en- 
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titled,  as  matter  of  right,  to  maintain  and 
operate  its  road  upon  a  right  of  way  over 
the  land  in  dispute,  and  we  are  led  to  inquire 
why  it  is  that  such  a  conclusion  is  disputed. 

.\nd,  first,  it  is  claimed  by  the  plaintiff  in 
error  that  the  Northern  Pacific  Railroad 
Company  definitely  located  its  eastern  ter- 
minus at  Dulutb,  January  1,  1872,  when  it 
purchased  one  half  of  *the  track  and  right  of 
way  of  the  Lalce  Superior  &,  Mississippi  Rail- 
road Company  from  Thompson  Junction  to 
Duluth,  and  made  a  contract  for  operation 
of  the  line  in  common. 

In  reply  to  this  claim  the  company  denies 
that,  by  purchasing  an  interest  in  the  line 
from  lliompBon  Junction  to  Duluth,  it  was 
ever  intended  by  the  company  to  make  Du- 
luth the  eastern  terminus,  or  that  the  ar- 
rangement with  the  Lake  Superior  &,  Missis- 
sippi Railroad  operated,  as  a  matter  of  law, 
to  fix  and  determine  Duluth  as  the  eastern 
terminus;  and  attention  is  called  to  the  fact 
that  it  is  provided  in  the  act  of  July  2,  1864, 
that  before  the  Northern  Pacific  Railroad 
Company  could  commence  the  construction 
of  its  rood  it  should  obtain  the  consent  of  the 
I^slature  of  any  state  through  which  any 
portion  of  its  line  might  pass.  Such  consent 
was  obtained  from  the  states  of  Wisconsin 
and  Minnesota ;  and  in  the  act  of  the  latter 
state,  granting  consent,  it  was  in  terms  pro- 
vided "that  should  the  company  elect  to  make 
the  eastern  terminus  of  said  line  east  of  the 
eastern  boundary  of  the  state  of  Minnesota, 
[480]then,  and  in  *that  case,  they  shall  construct, 
or  cause  to  be  constructed,  a  line  of  railroad 
from  the  said  main  line  to  the  navigable  wat- 
ers of  Lake  Superior,  within  the  state  of 
Minnesota,  of  the  same  gauge  as  said  main 
line,  for  which  purpose  the  same  powers, 
rights,  and  privileges  are  hereby  granted  to 
said  company  as  they  have  or  may  have  to 
construct  said  main  line  in  the  state  of  Min- 
nesota." 

Evidently  it  was  not  intended  by  the  legis- 
lature of  Minnesota  by  this  enactment  to 
compel  the  railroad  company  to  make  its 
eastern  terminus  within  the  limits  of  that 
state.  Indeed,  the  act  recognizes  the  right 
of  the  company  to  elect  to  make  its  eastern 
terminus  cast  of  the  limits  of  Minnesota. 

It  was,  then,  in  compliance  with  the  con- 
dition imposed  by  Minnesota,  namely,  that 
in  case  the  railroad  company  elected  to  make 
its  easteni  terminus  in  Wisconsin,  that  the 
arrangement  was  made  whereby  the  line  from 
Thompson  Junction  on  the  main  line  to  Du- 
luth becan<e,  as  to  one  half  thereof,  the  prop- 
erty of  the  Northern  Pacific  Railroad  Com- 
pany. 

We  agree  with  the  supreme  court  of  Wis- 
consin in  so  regarding  this  transaction,  and 
also  in  its  holding  that  the  arrangement  be- 
tween the  Lake  Superior  &  Mississippi  Rail- 
road Company  and  the  Northern  Pacific  Rail- 
road Company  did  not  constitute  a  consolida- 
tion of  the  companies  in  any  legal  sense,  so 
as  to  make  the  short  line  between  Thompson 
Junction  and  Duluth  a  part  of  the  trunk  line 
contemplated  by  Congress. 

When,  in  August,  1870,  the  company  lo- 
cated its  proposed  general  route,  and  when 
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its  map  of  such  locatiiHi  was  approved  by  tlH 
Secretary  of  the  Interior,  showing  its  eastern 
terminus  to  be  in  Wisconsin,  it  became  oblig> 
atory  on  the  company  to  comply  with  the  con- 
dition imposed,  m  that  event,  to  construct  a 
branch  line  to  Lake  Superior  within  the  lim- 
its of  Minnesota,  and  hence  the  agreement 
with  the  Lake  Superior  ft  Mississippi  Rail- 
road Company. 

H  is  next  contended  by  the  plaintiff  in  er- 
ror that,  even  if  Duluth  is  not  to  be  regarded 
as  the  eastern  terminus  of  the  company's 
road,  yet  that  when  afterwards,  in  construct- 
ing its  road  eastward  from  Thompson  Junc- 
tion, the  company's  rood  reached  the  city  of 
Superior,  thelatter  thereby  became  the'pointl^Sl] 
on  Lake  Superior  which  was  to  be  regarded 
as  the  eastern  terminus;  that  the  city  of 
Superior  was  the  first  point  at  which  the 
Northern  Pacific  Railroad  Company  con- 
nected with  Lake  Superior  by  its  own  road, 
and  it  thereby  became  the  initial  point  eoa- 
templated  by  the  granting  act. 

In  connection  with  this  proposition  it  is 
necessary  to  take  notice  of  certain  legisla- 
tion of  the  state  of  Wisconsin. 

By  an  act  approved  April  10,  1865,  the 
legislature  of  that  state  gave  its  consent,  un- 
conditionally, to  the  Northern  Pacific  Rail- 
road Company  to  build  and  maintain  its 
road  within  the  state  limits.  Stat.  1865. 
chap.  46j. 

On  March  25,  1872,  the  legislature  passed 
an  amending  act,  whereby  the  consent  pre- 
viously given  to  the  Northern  Pacific  Rail- 
road Company  to  construct  and  operate  its 
road  in  the  state  of  Wisconsin  was  made  sub- 
ject to  certain  conditions,  among  which  were 
that  the  company  should  build  and  operate 
a  line  of  railroad  running  from  the  junction 
of  the  said  main  line  of  the  Northern  Pa- 
cific Railroad  Company  with  the  Lake  Super- 
ior &  Minnesota  Railroad  to  the  bay  of  Sn- 
perior,  and  should  build  and  maintain  at  the 
latter  point  docks  and  piers  suitable  for  the 
transfer  of  passengers  and  freight  between 
the  railroad  and  lake-going  craft;  and  that 
until  such  connecting  road  and  docks  were 
constructed,  it  should  not  be  lawful  for  the 
company  to  constr.uct  or  maintain  any  other 
railroad  in  Wisconsin.  Stat.  1872,  chap. 
139. 

To  comply  with  this  legislation  it  was 
necessary  for  the  company  to  alter  the  lineof 
its  road  as  defined  by  its  map  of  general 
route,  so  that  the  same  might  touch  the  lake 
at  the  bay  of  Superior.  But  it  does  not  fol- 
low that  thereby  the  company  abandoned  its 
right  to  itself  select  the  point  of  its  easteni 
terminus.  This  and  the  similar  legislation 
of  Minnesota  were  not  intended  or  regarded 
as  taking  away  from  the  company  its  rights 
and  powers  under  the  act  of  Congress.  They 
only  imposed,  whether  lawfully  or  otherwise, 
certain  conditions  respecting  branch  line  con- 
nections which  the  legislatures  deemed  de- 
sirable for  local  advantage. 

Some  reliance  is  placed  upon  two  decisions 
of  the  Secretary  of  the  Interior — ^the  llrst 
rendered  November  13,  1896,  and  *reported[489) 
in  volume  21,  U.  S.  Land  Dec.  412;  the  seo- 

177  V.  S. 


Digitized  by 


Google 


Uritkd  Statu  t.  NoBTHSBir  Pacific  R.  Co. 


487-439 


ollows:  That  each  and  every  grant,  right, 
ind  privil^^  herein  are  so  made  and  given 
o,  and  accepted  by,  said  Northern  Pacifie 
lailroad  Company,  upon  and  subject  to  the 
ollowing  conditions,  namely :  That  the  said 
»mpany  shall  commence  work  upon  said 
oad  within  two  years  from  the  approval  of 
his  act  by  the  President,  and  shall  complete 
lot  less  than  fifty  miles  per  year  after  the 
econd  year,  and  shall  construct,  equip, 
urnish,  and  complete  the  whole  road  by  the 
ourth  day  of  July,  anno  Domini  eighteen 
tundred  and  seventy-six."  The  time  of  com- 
>letion  was  subsequently  extended  to  July 
\,  1880.  13  Stat,  at  L.  370,  chap.  217  (15 
>tat  at  L.  265). 

It  is  always  safe,  in  approaching  a  ques- 
ion  of  this  kind,  to  have  regard  to  the  plead- 
ngs  in  the  case.  Otherwise  there  is  danger 
hat  the  court  and  counsel  may  be  drawn 
nto  discussions  outside  of  the  case  actually 
>resented. 

On  inspection,  it  appears  that  the  case 
nade  by  the  bill  is,  that  the  eastern  terminus 
(f  the  Northern  Pacific  Railroad  became, 
vas,  and  now  is  at  the  city  of  Duluth,  state 
>f  Minnesota;  that  the  land  in  question,  be- 
iig  part  and  parcel  of  the  public  lands  of 
.he  United  States,  is  more  than  10  miles  east 
>f  the  said  eastern  terminus  and  not,  there- 
'ore,  within  the  limits  of  the  grant  to  said 
:onipany;  that  the  patent  granted  to  the 
^aid  company  on  April  22,  181)5,  was  issued 
'tlirougb 'mistake  and  inadvertence, and  un- 
Jer  the  erroneous  impression  and  mistaken 
lielief  that  said  tract  of  land  was  within  the 
imits  of  the  said  grant  to  the  Northern 
Pacific  Railroad  Company;"  and  the  relief 
prayed  for  is  that  said  tract  of  land  be  re- 
stored to  the  complainant;  that  the  defend- 
int  be  required  to  reconvey  all  of  said 
tract  of  land;  and  that  said  patent  issued 
ly  the  ministerial  officers  of  the  government, 
io  far  as  the  tract  of  land  described  in  the 
bill  is  concerned,  be  canceled  and  annulled; 
Jnd  for  such  other  and  further  relief  as  may 
36  just  and  equitable. 

It  is  true  that,  in  the  narrative  part  of  the 
iiill.  the  Kth  section  of  the  incorporating  act 
is  quoted,  and  also  there  is  set  forth  the 
several  transactions  whereby  it  is  alleged 
Duluth  became  established  as  the  eastern 
terminus  of  the  company's  road,  but  there  is 
no  intimation  that  it  was  the  purpose  of  the 
Jill  to  have  a  forfeiture  of  the  company's 
lights  and  property  judicially  ascertained 
tnd  declared.  Indeed,  the  obvious  purpose 
j{  tlie  suit  was  to  have  the  question  of  the 
prupcr  terminus  of  the  company's  road  de- 
Lorniiiu-d :  and  it  seems  a  fair  deduction  from 
the  averments  and  prayers  of  the  bill  that, 
if  thai  terminus  was  found  to  be  at  Ashland, 
then  llie  complainant  would  not  be  entitled 
to  any  relief. 

It  is  argued  on  behalf  of  the  government 
that,  even  if  the  bill  did  not  point  to  a  for- 
Tciturc  as  part  of  the  proof  that  the  land 
liad  been  mistakenly,  patented,  yet  that  as 
the  defendants,  in  their  answer,  had  set  up, 
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as  part  of  their  defense,  that  the  road  had 
been  "duly,"  and  "in  all  respects,"  con- 
structed in  accordance  with  the  law,  thereby 
entitling  them  to  the  land  in  dispute,  the  is- 
sue was  thereby  widened  so  as  to  include  the 
question  of  forfeiture.  We  think  the  court 
of  appeals  properly  disposed  of  this  argu- 
ment when  it  said:  "It  is  nothing  but  a  suit 
to  avoid  a  patent  to  a  single  tract  of  land  on 
the  sole  ground  that  the  land  department 
erroneously  found  the  eastern  terminus  ot 
the  road  to  be  at  Ashland  when  it  was  at 
Duluth.  No  forfeiture  of  any  of  the  rights 
and  privileges  of  the  company  on  account  of 
the  delay  in  the  construction  of  its  railroad 
has  been  prayed,  no  issue  of  forfeiture  has 
been  tendered  or  made  by  the  pleadings,  and 
that  question  is  not  here  for  consideration. 
It  is  a  'general  rule  that  questions  that  are[430] 
not  within  the  issue  presented  by  the  plead- 
ings may  not  be  determined  by  the  courts, 
much  less  may  so  important  a  question  as 
the  forfeiture  of  the  rights  of  a  corporation 
to  thousands  of  miles  of  railroad  and  thou- 
sands of  acres  of  land  under  a  congressional 
grant.  Courts  have  no  jurisdiction  to  con- 
sider or  determine  the  question  of  the  for- 
feiture of  a  railroad  grant  until  it  is  raised 
by  direct  allegations  in  a  suit  instituted  by 
lawful  ituthority  for  the  express  purpose  of 
presenting  it."  [05  Fed.  Rep.  870,  37  C.  C. 
A.  305.] 

Again,  it  is  contended  that  when  a  statu- 
tory grant  contains  on  the  face  of  the  law 
a  provision  that  each  and  every  grant,  right, 
and  privilege  are  upon  condition  that  the 
road  shall  be  completed  within  a  certain 
time,  and  that  time  expires  without  perform- 
ance of  the  condition,  all  future  proceedings 
of  the  company,  even  if  acquiesced  in  and  ap- 
proved by  executive  officers  of  the  govern- 
ment, in  disregard  of  the  forfeiture,  are  un- 
authorized, ultra  virea,  and  forbidden. 

In  other  words,  if  we  understand  the 
position,  it  is  claimed  that  under  S  8  of  the 
act  of  July  2,  1864,  noncompletion  of  the 
railroad  within  the  time  limited  of  itself 
operates  as  a  forfeiture;  the  grant  im- 
mediately reverts  to  the  government;  and 
courts  must  so  hold  on  the  simple  statement 
of  the  fact  of  noncompliance  within  the  limit. 
We  do  not  understand  this  to  be  a  correct 
statement  of  the  law.  In  Schulenberg  t, 
Harriman,  21  Wall.  44,  22  L.  ed.  551,  this 
court  was  called  upon  to  consider  the  legal 
import  of  such  a  provision  in  the  act  of  Con- 
gress of  June  3  1850,  granting  public  lands 
to  the  state  of  Wisconsin  to  aid  in  the  con- 
struction of  railroads  in  said  state.  After 
providing  that  the  lands  should  be  sold,  from 
time  to  time,  as  the  construction  of  the  rail- 
road progressed,  until  the  road  was  com- 
pleted, it  was  enacted  that  "if  said  road  is 
not  completed  within  ten  years  no  further 
sales  shall  be  made,  and  the  lands  unsold 
shall  revert  to  the  United  States." 

No  part  of  the  road  having  been  built  at 

the  expiration  of  the  period  limited  in  th« 

grant,  it  was  claimed  that  the  lands  reverted 
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to  the  United  States.  It  was  held  by  the  cir- 
enit  court  of  the  United  States  for  the  dis- 
trict of  Minnesota  that  such  lands  did  not 
ipso  faoto  revert  to   the  United   States  by 

[440]<>mere  failure  to  build  the  road  within  th(» 
period  prescribed  by  Congress,  and  that  to 
effect  a  forfeiture  some  act  on  the  part  of 
the  government  evincing  an  intention  to  talce 
advantage  of  such  failure  was  essential; 
and,  on  error,  that  ruling  was  affirmed  by 
this  court,  and  the  following  statement  of 
the  law  was  made  by  Mr.  Justice  Field  in 
giving  the  opinion  of  the  court: 

"In  what  manner  the  reserved  right  of  the 
grantor  for  breach  of  the  condition  must  be 
asserted  so  as  to  restore  the  estate  depends 
upon  the  character  of  the  grant.  If  it  be  a 
private  grant,  that  right  must  be  asserted 
by  entry  or  its  equivalent.  If  the  grant  be 
a  public  one,  it  must  be  asserted  by  judicial 
proceedings  authorized  by  law,  the  equiva- 
lent of  an  inquest  of  oflice  at  common  law, 
finding  the  fact  of  forfeiture,  and  adjudging 
the  restoration  of  the  estate  on  that  ground, 
or  there  must  be  some  legislative  assertion 
of  ownership  of  the  property  for  breach 
of  condition,  such  as  an  act  directing 
the  possession  and  appropriation  of  the 
property,  or  that  it  be  offered  for  sale  or  set- 
tlement. At  common  law  the  sovereign  could 
not  make  au  entry  in  person,  and  therefore 
an  office  found  was  necessary  to  determine 
the  estate;  but,  as  said  by  this  court  in  a 
lata  case  (United  States  v.  Repentigny, 
5  Wall.  268,  18  L.  ed.  046),  'the  mode  of  as- 
serting or  of  resuming  the  forfeited  grant 
is  subject  to  the  legislative  authority  of  the 
eovenunent.  It  ma^  be  after  judicial  inves- 
ugation,  or  by  taking  possession  directly 
under  the  authority  of  the  government  with- 
out these  preliminary  proceedings.' 

"lo  the  present  case  no  action  has  been 
taken,  either  by  legislative  or  judicial 
proceedings,  to  enforce  a  forfeiture  of  the 
estate  granted  by  the  acts  of  1856  and 
1864.  The  title  remains,  therefore,  in  the 
state  as  completely  as  it  existed  on  the  day 
when  the  title  by  location  of  the  route  of  the 
railroad  acquired  precision  and  became  at- 
tached to  the  adjoining  alternate  sections." 
In  July,  1866,  Congress  granted  unto  the 
California  k  Oregon  Railroad  Company  a 
right  of  way  over  the  public  lands.  In  a  sub- 
sequent suit  between  the  railroad  company 
and  one  Bybee,  a  holder  of  a  mining  claim,  it 
was  claimed  that  the  railroad  company  had 

[Ml]forfeited  and  lost  its  right  under  the  "grant 
by  its  failure  to  complete  its  road  within 
the  time  limited  in  the  act;  that  such  fail- 
ure operated  ipso  facto  as  a  termination  of 
all  right  to  acquire  any  further  interest  in 
any  lands  not  then  patented.  But  it  was 
held  by  this  court,  in  the  words  of  Mr. 
Justice  Brown,  "that  in  all  cases  in  which 
the  question  has  been  passed  upon  by  this 
court,  the  failure  to  complete  the  road  within 
the  time  limited  is  treated  as  a  condition 
subsequent,  not  operating  ipso  facto  as  a  re- 
vocation of  the  grant,  but  as  authorizing  the 
government  itself  to  take  advantage  of  it, 
and  forfeit  the  grant  by  judicial  proceed- 
ings, or  by  an  act  of  Congress,  resuming  titls 
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to  the  land."  Schulenberg  v.  Ham'moit; 
Van  Wyck  ▼.  Kncvals,  106  U.  S.  360,  27  L. 
ed.  201,  I  Sup.  Ct  Rep.  336,  are  then  cited, 
and  likewise  8t.  Louis,  I.  It.  <£  8.  R.  Co.  r. 
UoQee,  116  U.  S.  473,  29  L.  ed.  448,  6  Sup. 
Ct.  Rep.  125,  where  it  was  said  by  Chief 
Justice  Waite  to  have  been  often  decided 
"that  lands  granted  by  Congress  to  aid  in 
the  construction  of  railroads  do  not  revert 
after  condition  broken  until  a  forfeiture  has 
been  asserted  by  the  United  States,  either 
through  judicial  proceedings  instituted  un- 
der authority  of  law  for  that  purpose,  or 
through  some  legislative  action  legally  equiv- 
alent to  judgment  of  office  founH  at  common 
law."  "Legislation  to  be  sufficient  must 
manifest  an  intention  by  Congress  to  reas- 
sert title  and  to  resume  possession.  As  it 
Is  to  take  the  place  of  a  suit  by  the  United 
States  to  enforce  a  forfeiture,  and  judgment 
therein  establishing  the  right,  it  should  be 
direct,  positive,  and  free  from  all  doubt  or 
ambiguity." 

As  the  bill  in  this  case  does  not  allege  that 
it  is  brought  under  authority  of  Congress 
for  the  purpose  of  enforcing  a  forfeiture,  and 
does  not  allege  any  other  legislative  act 
whatever  looking  to  such  an  intention,  it  is 
plain,  under  the  authorities  cited,  that  this 
suit  must  be  regarded  as  only  intended  to 
have  the  point  of  the  eastern  terminus 
judicially  ascertained.  This  being  so,  and 
that  terminus  having  been  found  to  be  at 
Ashland,  it  follows  that  the  courts  below 
committed  no  error  in  dismissing  the  bill  oi 
complaint. 

This  view  of  the  case  renders  it  unneces- 
sary for  IIS  to  consider  whether  the  United 
States  could  be  estopped  by  the  acts  of  the 
executive  department  in  recojpiiiing  the 
rights  of  the  railroad  company  as  continuing 
in  full  force  after  the  expiration  *of  the  tiiiicf, 
named  in  the  statute ;  or  to  consider  whether 
the  ordinary  doctrines  of  courts  of  equity, 
which  relieve  a  contracting  party  from  for- 
feiture by  reason  of  a  failure  to  complete  the 
contract  within  the  time  fixed,  when  the 
work  is  subsequently  completed  and  accepted, 
would  apply  to  a  case  like  the  present.  Un- 
doubtedly there  would  seem  to  be  room  for 
a  fair  presumption  that  Congress  was  aware 
of  the  action  of  the  President  and  of  the 
functionaries  of  the  land  department  in  the 
particulars  before  mentioned,  and  approved 
of  the  same.  It  is  not,  as  put  by  the  counsel 
of  the  government  in  his  able  brief,  the  casa 
of  a  waiver  presumed  from  mere  nonaction, 
but  from  nonaction  in  the  special  circum- 
stances disclosed. 

As  the  evidence  and  conceded  facts  failed 
to  show  any  mistake,  fraud,  or  error,  in  fact 
or  in  law,  in  the  action  of  the  land  depart- 
ment in  accepting  the  location  of  the  eastera 
terminus  made  by  the  company,  and  in  is- 
suing the  patent  in  question,  the  bill  was 
properly  dismissed,  and  the  decree  of  the 
Oircmt  Court  of  Appeal*  %»  affirmed. 

Mr.  Justice  MeKenna  did  not  take  part 
in  the  decision  of  the  case. 
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(44S1  'SETH  CARTER,  Plff.  in  Err^ 

V. 

STATi:.  OF  TEXAS. 
(See  S.  C.  BepoHer-s  ed.  442-449.) 

Ott>tl  rightt — oonatitvtional  right  to  have 
negroet  on  grand  jury — motion  to  dia- 
mi»»  indictment. 

t.  The  exelaaion  of  all  pernont  of  the  Afrtcaa 
race  from  a  grand  Jury  wbtch  flnds  an  In^ 
dictment  againat  a  negro  In  a  state  court, 
when  tbej  are  ezcloded  solely  becaoae  of  their 
race  or  color,  denies  him  the  eqaal  protec- 
tion of  the  laws  In  violation  of  V.  8.  Const. 
14th  Amend.,  whether  sach  ezclaslon  Is  done 
through  the  action  of  the  legislature,  through 
the  courts,  or  through  the  executive  or  ad- 
ministrative offlcera  of  the  state. 

X  A  motion  to  quash  an  Indictment  sgslnst 
a  negro  because  it  was  found  by  s  grand  jury 
from  which  all  persons  of  the  African  race 
had  been  excluded  because  of  their  race  or 


eolor,  when  msde  before  arraignment,  and 
when  there  had  been  no  opportunity  to  chal- 
lenge the  array  because  tbe  grand  Jury  bad 
b^n  Impaneled  before  the  offense  was  com- 
mitted, was  a  pruper  and  timely  mode  of  pre- 
senting the  fundamental  objection  to  such 
Indictment,  under  the  Constitution  and  laws 
of  tbe  United  States,  because  of  su?h  exclu- 
sion, although  tbe  state  statute  does  not  pro- 
vide for  quashing  an  Indictment  on  sucb 
ground. 
8.  An  omission  In  a  bill  of  exceptions,  of  the 
names  of  witnesses  whom  the  accused  in- 
tended to  call,  and  of  any  statement  of  their 
testimony  on  a  certain  subject,  cannot  de- 
prive him  of  the  beneBt  of  his  exception  to  th« 
wrongful  refusal  of  the  court  to  hear  any  evi- 
dence whatever  on  that  subject. 


tNo.  193.1 

Submitted  Uareh  16,  1900.    Decided  April 
16. 1900. 


NoTB. — Ai  to  Qualifleattoni  of  grand  jitrort 
see  State  v.  Bussell  (Iowa)  28  L.  R.  A.  204, 


•ad  note. 

Neprcet  as  grand  furore. 

All  statutes  discriminating  sgslnst  negroes 
In  the  formation  of  a  grand  Jury  are  contrary 
to  tbe  IStb  and  14th  Amendments  to  the  United 
States  Constitution.  Ba  parte  Virginia,  100 
V.  S.  880,  23  U  ed.  676  (bab.  corp.)  ;  Com.  v. 
Johnson,  78  Ky.  SOO  (obj.  of  Judge  criminally 
prosecated)  :  Neal  v.  Delaware,  108  U.  8.  870, 
26  L.  cd.  667  (mo.  qu.)  :  Bush  v.  Kentucky,  107 
U.  8.  110,  27  L.  ed.  854,  1  Sup.  Ct.  Rep.  026 
(mo.  set  aside). 

But  the  equal  protection  of  the  Isws  Is  not 
denied  to  colored  persons  by  a  state  constitu- 
tion and  laws  which  make  no  discrimination 
•gainst  the  colored  race  In  terms,  but  which 
grant  a  discretion  to  certain  offlcera  which  can 
be  used  to  the  abridgement  of  the  right  of  col- 
ored persons  to  vote  and  serve  on  grand  or  petit 
Juries,  where  It  Is  not  shown  that  the  actual 
administration  of  such  constitution  and  stat- 
utes was  evil,  but  only  that  evil  was  possible 
under  them  Williams  v.  Mississippi,  170  U.  8. 
213,  42  L.  ed.  1012,  18  Sap.  Ct.  Rep.  688  (mo. 
qu.). 

And  the  selection  of  grand  Jurora  from  the 
registry  list  of  qualified  voters,  as  required  by 
Miss.  Const.  I  204,  does  not  operate  as  an  un- 
lawful discrimination  against  negroes  with  re- 
spect to  their  right  to  sit  on  grand  Juries,  al- 
though the  educational  quallflcatlons  required 
of  electon  may  exclude  from  tbe  elective  fran- 
chise a  greater  number  of  colored  than  of  white 
persons.  Dixon  v.  State,  74  Miss.  271,  20  So. 
839  (mo.  qu.). 

A  motion  to  quash  an  Indictment,  made  after 
arrest  and  before  arraignment,  on  tbe  ground 
that.  In  the  organization  of  tbe  grand  Jury,  ne- 
groes were  discriminated  against  In  that  none 
were  selected  by  the  Jury  commissioners.  Is 
proper  and  timely,  where  tbe  accused  bad  no 
opportunity  to  challenge  the  array  because  the 
grand  Jury  had  been  Impaneled  prior  to  the 
commission  of  the  offense.  Carter  v.  State,  39 
Tex.  Crim.  Rep.  845,  4(1  S.  W.  236,  48  8.  W.  608. 

But  after  plea  of  not  guilty  and  petition  for 
removal  of  cause  to  tbe  Federal  court,  a  plea  in 
•hatement  on  this  ground  was  too  late.  Craper 
T.  State,  64  Md.  40.  20  Atl.  986  (pi.  abate.). 

And  habeas  corpus  on  this  ground  was  de- 
nied In  a  Federal  cout  where  proper  objections 
were  not  made  in  the  state  court,  as  there  was 
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a  remedy  by  review.  Re  Wood,  140  U.  8.  278, 
sh6.  Horn.  Wood  V.  Brush,  86  U  ed.  505,  11  Sup. 
Ct.  Rep.  738  (hah.  Corp.). 

A  prisoner  is  not  entitled  to  his  discharge 
on  habeas  corpus  because  he  Is  a  negro  and  cltl- 
sens  of  his  race  were  not  summoned  for  quail- 
flcatlon  as  grand  Jurors,  where  the  state  law 
directs  the  Jury  commlsslonera  to  select  the 
Jurora  impartially  from  all  cltlsens  having  the 
requisite  quallflcatlons  as  voters,  and  does  not 
discriminate  against  men  of  the  African  race. 
Ex  parte  Murray,  66  Fed.  Rep.  297. 

And  the  removal  of  the  prosecution  of  a  col- 
ored person  from  the  sute  to  a  Federal  court 
cannot  be  bad  because  the  Jury  commissioners 
or  other  subordinate  ofllcers  have,  without  au- 
thority derived  from  the  Constitution  or  laws 
of  the  state,  excluded  colpred  cltlsens  from  the 
grand  Jury  because  of  their  race.  Olbson  v. 
Mississippi,  162  U.  8.  666,  40  L.  ed.  1075,  16 
Sup.  Ct.  Rep.  004. 

And  a  denial  In  a  state  court  of  the  right  to 
show  that  persons  of  the  race  of  the  accused 
were  arbitrarily  excluded  by  the  sheriff  from  the 
panel  of  grand  and  petit  Jurora  solely  because 
of  their  race  does  not  defeat  the  Jurisdiction 
of  that  court  so  as  to  warrant  a  writ  of  habeas 
corpus.  Andrews  v.  Swsrts,  166  U.  8.  272.  39 
L.  ed.  422,  16  Sup.  (».  Rep.  389. 

The  court  said  "his  proper  remedy  was 
.  .  .  to  carry  the  case  to  the  highest  court 
of  tbe  state  having  Jurisdiction  to  review  that 
Judgment,  thence  upon  writ  of  error  to  this 
court  If  the  flnal  Judgment  of  such  state  court 
denied  any  right,  privilege,  or  immunity  spe- 
cially claimed  and  which  was  secured  to  him 
by  the  Constitution  of  the  United  States." 

Under  Ala.  Code,  ||  4087,  4187,  providing 
thst  no  objection  for  disqusllflcatlon  can  be 
made  except  that  the  grand  Jury  were  not 
drawn  in  the  presence  of  the  offlcer,  an  objec- 
tion that  negroea  were  excluded  would  not 
BTall.     Roulo  V.  State,  51  Ala.  18  (pi.  abate.). 

And  where  a  party  waives  his  right  to  ob- 
ject, he  cannot  object  by  habeas  corpus.  Hag- 
gard v.  Com.  70  Ky.  306  (hah.  Corp.). 

An  objection  that  part  of  the  grand  Jury  were 
negroes  was  tnsufllclent  under  Hiss.  Code,  | 
499,  art.  131,  providing  that  Impaneling  the 
grand  Jury  Is  conclusive  evidence  of  comp«. 
tency  except  for  frsud.  Lee  v.  State,  46  Misc. 
114  (pi.  abate). 

And  a  white  man  cannot  complain  that  as- 
groes  were  not  on  tbe  panel.  Com.  v.  Wright, 
79  Ky.  22.  42  Am.  Rep.  203  (obJ.). 
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IN  ERROR  to  the  Court  of  Criminal  Ap- 
peals of  the  State  of  Texas  to  reriewade- 
eUion  refiuing  to  quash  an  indictment 
against  a  negro  which  was  found  by  a  grand 
jury  from  which  all  persons  of  his  race  were 
excluded.    Reversed. 

See  same  case  below,  39  Tex.  Crim.  Rep. 
346.  46  S.  W.  236,  48  S.  W.  508. 

The  facts  are  stated  in  the  opinion. 

Mcairt.  WUford  H.  Smitli  and  E.  M. 
Hewlett  submitted  the  cause  for  plaintiff 
in  error: 

The  trial  court  was  bound  to  permit  the 
introduction  of  any  evidence  bearing  upon 
the  question  or  tending  to  prove  the  issue, 
in  order  that  this  court  may  be  enabled  to 
say  whether  or  not  the  issue  is  established 
from  the  proof  appearing  in  the  record. 

Oibton  V.  Mistiaaippi,  162  U.  S.  665,  40 
L.  ed.  1076,  16  Sup.  Ct.  Rep.  904;  Williams 
T.  Miseitsippi,  170  U.  S.  213,  42  L.  ed.  1012, 
18  Sup.  Ct.  Kep.  533. 

It  will  open  wide  the  door  to  judicial  op- 
pression, to  permit  the  state  courts  in  this 
way  to  nullify  the  amendments  to  the  Con- 
stitution and  overturn  the  decisions  of  this 
tribunal  upholding  and  giving  expression  to 
the  rights  of  negroes  to  the  equal  protection 
of  the  laws,  by  arbitrarily  refusing  to  al- 
low the  introduction  of  proof  in  support  of 
motions,  or  other  pleadings,  calling  the  at- 
tention of  this  court  to  injustices  and 
wrongs  upon  their  rights  under  the  Federal 
Constitution,  in  the  administration  of  state 
laws. 

yeal  V.  Delaware,  103  U.  S.  370,  26  L.  ed. 
667:  Yiek  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

Mr.  T.  8.  Smltb  submitted  the  cause  for 
defendant  in  error: 

It  is  not  to  be  understood  that  the  approv- 
*1  by  the  trial  court  of  the  bill  of  exceptions 
as  tendered  by  the  accused,  and  an  order  to 
file  the  same,  is  an  admission  by  the  court 
that  everything  contained  therein  is  true  as 
•  matter  of  fact. 

Smith  y.  BtaU,  4  Tex.  App.  630. 

[448]  *Mr.  Justice  Gray  delivered  the  opinion 
of  the  oonrt: 

At  November  term,  1897,  of  the  criminal 
district  court,  held  at  the  city  of  Galveston, 
for  the  county  of  Galveston  and  state  of 
Texas,  the  grand  jury,  on  November  20,  1807, 
returned  an  indictment  against  Seth  Carter 
for  the  murder  on  November  24,  1897,  of 
Bertha  Brantley,  both  being  of  the  negro 
race. 

The  record  states  that  at  March  term, 
1898,  when  the  case  was  called  for  trial,  the 

I444]defendant,  in  open  court,  and  before  he  'had 
been  arraigned  or  had  pleaded  to  the  indict- 
ment, presented  and  read  to  the  court  a  mo- 
tion to  quash  the  indictment. 

The  motion  to  quash  was  signed  and  sworn 
to  by  the  defendant,  and  was  in  these  words: 
"And  now  comes  the  said  defendant,  in  his 
own  proper  person,  and  moves  the  court  to 
set  aside  and  quash  the  indictment  herein 
against  him,  beoause  the  jury  commissioners, 
appointed  to  select  the  grand  jury  which 
found  and  presented  said  indictment,  select- 
840 


ed  no  person  or  persona  of  color  (w  of  Af  rieaa 
descent,  known  as  'negroes',  to  serve  on  said 
grand  jury;  but,  on  the  contrary,  did  exdade 
from  the  list  of  persons  to  serre  as  such 
grand  jurors  all  colored  persons  or  persons 
of  African  descent,  known  as  'negroes',  be- 
cause of  their  race  and  color;  and  that  said 
grand  jury  were  composed  exclusively  of  per- 
sons of  the  white  race,  while  all  persons  of 
the  colored  race  or  persons  of  Airiean  de- 
scent, known  as  'negroes,'  altiiough  consist- 
ing of  and  constituting  about  one  fourth  of 
the  population  and  of  the  registered  voters 
in  said  city  and  county  of  Galveston,  and  al- 
though otherwise  qualified  to  serve  as  such 
grand  jurors,  were  excluded  therefrom  on  the 
ground  of  their  race  and  color,  and  have  been 
so  excluded  from  serving  on  any  jury  in  said 
criminal  district  court  for  a  great  many 
years,  which  is  a  discrimination  against  the 
defendant,  since  he  is  a  person  of  color  and 
of  African  descent,  known  as  a  'negro;'  and 
that  such  discrimination  is  a  denial  to  him 
of  the  equal  protection  of  the  laws,  and  of 
his  civil  rights  guaranteed  by  the  Constitn- 
tion  and  laws  of  the  United  States.  All  of 
which  the  defendant  is  ready  to  verify." 

The  record  further  shows  that  the  court 
overruled  the  motion,  and  to  that  mling  the 
defendant  excepted  in  open  court;  that  the 
defendant  was  then  arraigned  and  pleaded 
not  guilty,  and  was  tried  and  convicted  by  a 
jury,  and  adjudged  guilty,  by  the  court,  of 
murder  in  the  first  degree;  and  that  a  bill  of 
exceptions  was  tendered  by  bim,  and  was  by  ' 
the  presiding  judge  approved,  allowed,  and 
ordered  to  be  made  part  of  the  record,  which 
stated  that,  "after  reading  the  said  motion, 
the  defendant  asked  leave  of  the  court  to  in- 
troduce witnesses,  and  offered  to  introduce 
witnesses,  to  prove  and  sustain  the  allega- 
tions therein  made;  but  the  court  refused  to 
hear  any  evidence  in  'support  of  the  said  nio-{4M) 
tion  and  thereupon  overruled  the  same,  with- 
out investigating  into  the  truth  or  falsity  of 
the  allegations  of  said  motion, — to  which  ac- 
tion of  the  court  the  defendant  then  and 
there  excepted." 

The  defendant  appealed  to  the  court  of 
Criminal  Appeals  of  the  state  of  Texas  (be- 
ing the  highest  court  of  the  state  in  which 
a  decision  in  the  case  could  be  had  (whicU^ 
aiTirnied  the  judgment,  and  denied  a  motio* 
for  a  rehearing.  The  opinions  delivered  by 
that  court  upon  affirming  the  judgment,  and 
upon  denying  the  motion  for  a  rehearing,  are 
set  out  in  the  record,  and  are  reported  in  39 
Tex.  Crim.  Rep.  345,  40  8.  W.  230,  48  S.  W. 
508.  The  defendant  sued  out  this  writ  of 
error. 

The  Code  of  Criminal  Procedure  of  the 
state  of  Texas  contains  the  following  provi- 
sions: 

'•Art.  397.  Any  person,  before  the  grand 
jury  have  been  impaneled,  may  challenge 
the  array  of  jurors,  or  any  person  presented 
as  a  grand  juror;  and  in  no  other  way  shall 
objections  to  the  qualifications  and  legality 
of  the  grand  jury  be  heard.  Any  person 
confined  in  jail  in  the  county  shall,  upon  his 
request,  be  brought  into  court  to  make  such 
challenge." 

177  V.  S. 


Digitized  by 


Google 


Cabtbr  ▼.  Texas. 


445-448 


"Art.  669.  A  motion  to  set  Mide  an  in- 
dictment" "shall  be  based  on  one  or  more  of 
the  following  causes,  and  no  other:  1.  That 
'  it  appears  by  the  records  of  the  court  that 
the  indictment  was  not  found  by  at  least  nine 
grand  jurors."  "2.  That  some  person  not 
authorized  by  law  was  present  when  the 
grand  jury  were  deliberating  upon  the  accu- 
sation against  the  defendant,  or  were  voting 
upon  the  same." 

"Art.  561.  The  only  special  pleas  which 
can  t>e  heard  for  the  defendant  are:  1.  That 
be  has  been  before  convicted  legtMj,  in  a 
court  of  competent  jurisdiction,  upon  the 
same  accusation,  after  having  been  tried  up- 
on the  merits  for  the  same  onense.  2.  That 
he  has  been  before  aojuitted  by  a  jury  of  the 
accusation  against  him,  in  a  court  of  com- 
petent jurisdiction,  whether  the  acquittal 
was  regular  or  irregular." 

The  court  of  criminal  appeals,  iA  its  first 
opinion  affirming  the  judgment  of  the  trial 
court,  disposed  of  the  objection  to  the  grand 
jury  by  holding  that,  by  the  very  terms  of 
article  523,  "the  fact  that  people  of  African 
[446]de8cent  were  not  drawn  by  the  •commission- 
ers to  serve  as  jurors  upon  the  grand  jury 
is  not  a  ground  for  setting  aside  an  indict- 
ment;" and  that  the  appellant  had  not  un- 
dertaken to  bring  himself  within  the  pur- 
view of  article  397,  as  to  which  the  court 
•aid:  "If  there  were  any  objections  to  the 
grand  jury,  or  any  member  of  it,  they  should 
have  been  exercised  by  challenge,  either  to 
the  array  or  to  a  particular  member  of  said 
body.  .  .  .  The  question  of  challenge 
to  the  array  or  to  a  particular  juror  is  not 
suggested,  nor  is  it  shown  that  he  was  de- 
barred this  right.  It  is  too  late,  after  in- 
dictment found,  to  question  the  manner  of 
impaneling  a  grand  jury."  39  Tex.  Crim. 
Rep.  348,  34»,  40  S.  W.  237. 

In  the  opinion  delivered  on  denying  the 
motion  for  a  rehearing,  the  court  substan- 
tially abandoned  as  untenable  the  positions 
talcen  in  its  first  opinion:  and  admitted  that 
"in  this  particular  case  no  opportunity  was 
■ITorded  appellant  to  challenge  the  array,  be- 
cause the  grand  jury  which  returned  the  bill 
against  him  had  been  impaneled  prior  to 
the  commission  of  this  offense,"  and  conse- 
quently that  a  motion  to  quash  the  indict- 
ment, made  after  his  arrest  under  it,  and  be- 
fore his  arraignment,  was  a  proper  and  time- 
ly mode  of  presenting  a  fundamental  objec- 
tion under  the  Constitution  and  laws  of  the 
United  States,  although  no  such  objection 
was  mentioned  in  the  statutes  of  the  state. 
And  the  reasons  assigned  for  denying  the  re- 
hearing were  that  "the  motion  to  quash  was 
based  simply  on  the  affidavit  of  appellant," 
and  "the  question  was  presented  to  the  court 
without  any  evidence  whatever  in  support 
of  it;"  that  "in  this  case  the  motion  to  quash 
was  not  predicated  on  the  record,  but  involved 
extraneous  matters,  and  before  the  court 
would  be  authorized  to  act,  there  must  be 
some  proof  of  the  allegations  contained  in 
the  motion;"  that  "the  motion  was  but  a 
mere  tender  of  the  issue,  unaccompanied  by 
any  supporting  testimony;"  that  "it  name* 
no  witness  or  person  by  whom  it  was  pro- 
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posed  to  prove  the  allegations  of  the  m<y 
tion;"  and  that  "the  bare  recitation"  (in  the 
bill  of  exceptions)  "that  the  court  refused 
to  hear  evidence  in  support  of  said  motion 
is  without  meaning,  because  in  fact  no  tes- 
timony was  tendered  by  appellant."  39  Tex. 
Crim.  Rep.  354-357,  48  8.  W.  510,  511. 

The  rules  of  law  which  must  govern  this 
case  are  clearly  established  by  previous  de- 
cisions of  this  court. 

•Whenever  by  any  action  of  a  state,  [447} 
whether  through  its  legislature,  through  its 
courts,  or  through  its  executive  or  adminis- 
trative officers,  all  persons  of  the  African 
race  are  excluded,  solely  liecause  of  their  race 
or  color,  from  serving  as  grand  jurors  in  the 
criminal  prosecution  of  a  person  of  the  Afri- 
can race,  the  equal  protection  of  the  laws  ie 
denied  to  him,  contrary  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States.  Strauder  v.  West  Virginia,  100  V. 
a.  303,  25  L.  ed.  664;  Neal  t.  Delaware,  103 
U.  S.  370,  307,  26  L.  ed.  567,  674;  Qihion  v. 
Mississippi,  162  U.  S.  665,  40  L.  ed.  1075,  1» 
Sup.  Ct.  Rep.  904. 

When  the  defendant  hag  had  no  opportun- 
ity to  challenge  the  grand  jury  which  found 
the  indictment  against  him,  the  objection  to 
the  constitution  of  the  grand  jury  upon  thia 
ground  may  be  talcen,  either  by  plea  in  abate- 
ment, or  by  motion  to  quash  the  indictment, 
before  pleading  in  bar.  United  States  v. 
aale,  109  U.  S.  65,  67,  27  L.  ed.  857,  858,  3 
Sup.  Ct.  Rep.  1. 

The  motion  to  quash  on  such  a  ground  be- 
ing based  on  allegations  of  facts  not  appear- 
ing in  the  record,  those  allegations,  if  con- 
troverted by  the  attorney  for  the  state,  must 
be  supported  by  evidence  on  the  part  of  the 
defendant.  Smith  v.  Mississippi,  102  U.  S. 
602,  601.  40  L.  ed.  1082,  1085,  16  Sup.  (X 
Rep.  900;  Witliatns  v.  Mississippi,  170  U.  S. 
213,  42  L.  ed  1012.  18  Sup.  Ct.  Rep.  583. 

•But  the  question  whether  a  right  or  priv- 
ilege, claimed  under  the  Constitution  or 
laws  of  the  United  States,  was  distinctly  and 
sufficiently  pleaded  and  brought  to  the  no- 
tice of  a  state  court,  is  itself  a  Federal  ques- 
tion, in  the  decision  of  which  this  court,  ob< 
writ  of  error,  is  not  concluded  by  theviewtak- 
en  by  the  highest  court  of  the  state.  Jfeal  v. 
DeUiware,  103  U.  S.  370,  396,  397,  26  L.  ed> 
667,  574;  Mitchell  v.  Clark,  110 U.S.  633,645,. 
28  L.  ed.  279,  283,  4  Sup.  Ct  Rep.  170,  312; 
Boyd  V.  Kehraska  ea  rel.  Thayer,  143  U.  S. 
135,  180,  36  L.  ed.  103,  116,  12  Sup.  Ct.  Rep. 
375. 

In  the  case  at  bar,  as  may  be  inferred  from 
the  dates  appearing  in  the  record,  and  as  is 
distinctly  stated  in  the  opinion  delivered  by 
the  court  lielow  on  denying  a  rehearing,  the 
grand  jury  had  been  impaneled  before  the 
commission  of  the  offense  for  which  the  de- 
fendant was  indicted.  He  therefore  never 
had  any  opportunity  to  challenge  the  array 
of  the  grand  jury,  and  was  entitled  to  pre- 
sent the  objection  on  which  he  relied  by  mo- 
tion to  quash. 

The  defendant's  motion  to  quash  the  in- 
dictment was  presented  to  the  court  before 
he  had  been  arraigned,  or  had  pleaded  to^thG[44^ 
indictment    The    motion,    besides    stating 
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that  the  defendant  was  of  the  African  race, 
fully  and  specifically  alleged,  with  almost 
the  precision  of  a  plea  in  abatement,  that  the 
jury  commissioners  appointed  to  select  the 

fraud  jury  selected  no  persons  of  African 
escent  to  serve  on  the  grand  jury,  but,  on 
the  contrary,  excluded  from  the  list  all  such 
persons  because  of  their  race  and  color ;  that 
the  grand  jury  was  composed  exclusively  of 
persons  of  the  white  race,  while  all  persons 
of  the  African  race,  although  constituting 
about  one  fourth  of  the  registered  voters  in 
the  county,  and  although  otherwise  well 
qualified  to  serve  as  such  grand  jurors,  were 
excluded  therefrom  on  the  ground  of  their 
race  and  color,  and  had  been  so  excluded 
from  serving  on  any  jury  in  that  court  for 
a  great  many  years;  and  that  this  was  a 
discrimination  against  the  defendant,  and 
a  denial  to  him  of  the  equal  protection  of  the 
laws,  and  of  his  civil  rights  guaranteed  to 
him  by  the  Constitution  and  laws  of  the 
United  States.  And  the  motion  concluded 
with  the  statement:  "All  of  which  the  de- 
fendant is  r«uly  to  verify." 

The  bill  of  exceptions  tendered  by  the  de- 
fendant, and  allowed  by  the  presiding  judge, 
and  made  part  of  the  record  by  his  order, 
explicitly  states  that  "after  reading  the  said 
motion,  the  defendant  asked  leave  of  the 
court  to  introduce  witnesses,  and  offered  to 
introduce  witnesses,  to  prove  and  sustain  the 
allegations  therein  made;  but  the  court  re- 
fused to  hear  any  evidence  in  support  of  the 
said  motion,  and  thereupon  overruled  the 
same,  without  investigating  into  the  truth  or 
falsity  of  the  allegations  of  said  motion, — 
to  which  action  of  the  court  the  defendant 
then  and  there  excepted." 

It  thus  clearly  appears  by  the  record  that 
the  defendant,  having  duly  and  distinctly  al- 
leged, in  his  motion  to  quash,  that  all  per- 
sons of  the  African  race  were  excluded,  be- 
cause of  their  race  and  color,  from  the  grand 
jury  which  found  the  indictment,  asked  leave 
of  the  court  to  introduce  witnesses,  and  of- 
fered to  introduce  witnesses,  to  prove  and 
sustain  that  allegation;  and  that  the  court 
refused  to  hear  any  evidence  upon  the  sub- 
ject, and  overruled  the  motion,  without  in- 
vestigating whether  the  allegation  was  true 
or  false. 

The  defendant  having  offered  to  introduce 
[449]  witnesses  to  prove 'the  allegations  in  themo- 
tion  to  quash,  and  the  court  having  declined 
to  hear  any  evidence  upon  the  subject,  it  is 
quite  clear  that  the  omission  of  the  bill  of 
exceptions  to  give  the  names  of  the  witnessea 
whom  the  defendant  proposed  or  intended  to 
call,  or  to  state  their  testimony  in  detail, 
cannot  deprive  the  defendant  of  the  benefit 
of  bis  exception  to  the  refusal  of  the  court  to 
bear  any  evidence  whatever.  And  the  as- 
sumption, in  the  final  opinion  of  the  state 
court,  that  no  evidence  was  tendered  by  the 
defendant  in  support  of  the  allegations  in 
the  motion  to  quash,  is  plainly  disproved  by 
the  statements,  in  the  bill  of  exceptions,  of 
what  took  place  in  the  trial  court. 

The  necessary  conclusion  is  that  the  de- 
fendant has  been  denied  a  right  duly  set  up 
and  claimed  by  him  under  the  Cnustitution 
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and  laws  of  the  United  States;  and  there- 
fore the  judgment  ia  reversed,  and  the  caM 
is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 


GREAT  SOUTHERN  FIRE  PROOF  HOTEL 
COMPANY,  Petitioner, 

V. 

BENJAMIN  F.  JONES  et  cO.  and  Sosmaa 
&  Landis. 

(See  8.  C.  Reporter's  ed.  44»-4B8.) 

Federal  oourt» — diverse  oitigenskip — Umitad 
partnership  as  a  oitiaen. 

1.  A  llmlted-partnerahlp  asaoclatlon  created 
under  Pa.  Laws  1874,  p.  271,  althoach  It  mar 
be  called  a  quasi-corporation  and  Is  declared 
by  the  state  statute  to  be  a  cltlxea  of  the 
state.  Is  not,  like  a  corporrtlon  created  under 
the  laws  of  the  state,  to  be  deemed  a  eltlsea 
of  that  state,  within  the  meaning  of  the 
clause  of  the  Federal  Constitution  which  ex- 
tends the  Judicial  powers  of  the  United  States 
to  controversies  between  citlsens  of  different 
states. 

2.  The  citlsensblp  of  the  Indtvldaal  members 
of  a  limited  pactnership  association  created 
bj  the  laws  of  Pennsylvania  must  be  alleged 
In  a  suit  b;  that  association  In  a  Federal 
court,  where  jartnllctlon  depend*  upon  di- 
verse cltlsenshlp  of  the  parties. 

[No.  210.1 

Argued  March  SI,  22,  1900.    Decided  Apr* 
9, 1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decision  reversing 
a  decree  of  the  Circuit  Court  of  the  United 
States  dismissing  the  bill.    Reversed. 

See  same  case  below,  68  U.  S.  App.  397,  86 
Fed.  Rep.  370,  30  C.  C.  A.  108. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  E.  Bmter  and  D.  F.  Pack 
argued  the  cause  and  filed  a  brief  for  peti- 
tioner. 

Mr.  Talfonrd  P.  Iiiiim  argued  the 
cause  and,  with  Messrs.  Outhuiaite,  Linn  A 
Thurman,  and  ifr.  John  D.  McKennan,  filed 
a  brief  for  respondents. 

Mr.  lionis  O.  Addlsoa  argued  the  caua* 
and,  with  Mr.  George  K.  Nash,  filed  a  brief 
for  respondents  Sosman  &  Landis. 

*Mr.  Justice  Harlan  delivered  the  opinion[4WO] 

of  the  court: 

The  bill  in  this  suit,  commenced  in  the  cir- 
cuit court  of  the  United  States  for  the  south- 
ern district  of  Ohio,  eastern  division,  de- 
scribes the    plaintiffs  Benjamin    F.  Jones, 

Note. — ^«  to  divcrte  eilteenthtp  at  groutH 
for  Federal  furUdlction — see  notes  to  Roberts 
V.  Lewis,  36  L.  ed.  U.  S.  579:  Beddon  v.  Tlr- 
glnia,  T.  ft  C.  Steel  ft  Iron  Co.  <C.  C.  W.  D. 
Va.)  1  L.  R.  A.  108;  Myers  v.  Mnrrar,  N.  ft 
Co.  (C.  C.  S.  D.  Iowa)  11  L.  R.  A.  216;  Shipp 
V.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dailag- 
ham,  27  C.  C.  A.  298. 
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George  M.  Leughlini,  Henry  A.  Laughlins, 
Jr.,  and  Benjamin  F.  Jones,  Jr.,  as  "members 
o{  the  limited  partnership  association  doing 
business  under  tlie  firm  name  and  style  of 
Jones  &  Laughlins,  Limited,  which  said  asso- 
ciation is  a  limited  partnership  association 
organized  under  an  act  of  the  general  assem- 
bly of  Pennsylvania,  approved  June  23d  [2di, 
1874,  entitled  'An  Act  Authorizing  the  For- 
mation of  Partnership  Associations  in  Which 
the  Capital  Subscribed  Shall  Alone  be  Re- 
•ponsiblu  for  the  Debts  of  the  Association, 
except  under  Certain  Circumstances,' "  and 
who  ''Have  Their  Office  and  Principal  Place 
of  Business  in  the  City  of  Pittsburgh,"  and 
which  association  is  "a  Citizen  of  the  State 
of  Pennsylvania."    Pa.  Laws  1874,  p.  271. 

The  defendant  first  named  in  the  bill  is 
the  Great  Southern  Fire  Proof  Hotel  Com- 
pany, a  corporation  of  the  state  of  Ohio ;  and 
some  of  the  defendants  are  corporations  and 
citizens  of  states  other  than  tha  state  of 
Pennsylvania. 

The  remaining  defendants  are  thus  de- 
scribed in  the  bill : 

"Taylor,  Beall,  &  Company  is  a  partner- 
ship doing  business  in  'the  city  of  Columbus 
and  state  of  Ohio,  the  individual  partners 
thereof  being  William  D.  Taylor,  James  P. 
Beall,  and  William  J.  Keever." 

"Sturgeon,  Ford,  &  Company  is  a  part- 
nership doing  business  in  the  city  of  Colum- 
bus and  state  of  Ohio,  the  individual  partners 
thereof  being  unknown  to  your  orators." 

"Meacham  &  Wright  is  a  partnership  do- 
ing businrsB  in  the  city  of  Columbus  and 
state  of  Ohio,  the  individual  partners  there- 
of being  Iloras  D.  Meacham  and  Frank  S. 
Wright." 

"Sosman  &  Landis  is  a  partnership  of  Chi- 
cago, Illinois,  doing  business  in  the  state  of 
Ohio,  the  names  of  the  individual  partners 
thereof  being  unknown  to  your  orators." 

"Dundon  &  Bergin  is  a  partnership  doing 
business  in  the  city  of  Columbus,  state  of 
Ohio,  the  individual  partners  thereof  being 
rhomas  J.  Dundon  and  Matthew  J.  Bergin. 
"H.  C.  Johnson  &  Company  is  a  partner- 
ihip  doing  business  in  the  state  of  Ohio,  the 
lames  of  the  individual  partners  thereof  be- 
ng  unknown  to  your  orators." 

"Sehoedinger,  Feam,  &  Company  is  a  part- 
lership  doing  business  in  the  state  of  Ohio, 
he  individual  partners  thereof  being  F.  O. 
Jchoeding^r,  V>.  A.  Feam,  and  J.  R.  Dick- 
on." 

"L.  Hiltgartner  &  Sons  is  a  partnership 
[oing  business  in  the  city  of  Columbus,  state 
f  Ohio,  the  names  of  the  individual  partners 
hereof  being  unknown  to  your  orators." 

The  nature  of  the  case  made  by  the  bill  is 
8  follows: 

Uy  written  agreement  between  Jones  & 
<aughlinB,  Limited,  and  W.  J.  McClain,  dat- 
d  December  13,  1804,  the  former  agreed,  up- 
n  certain  terms,  to  furnish  structural  steel 
ir  use  in  the  erection  of  the  Great  Southern 
fotef  at  Columbus,  for  the  construction  of 
'hich  McClain  had  previously  contracted 
'ith  the  Great  Southern  Fire  Proof  Hotel 
ompany.  Under  the  above  contract  Jones 
Laughlins,  Limited,  shipped  and  furnished 
}  McClain  structural  steel  of  the  value  of 
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$43,290.74.  All  of  that  sum  was  paid  by 
McClain  except  $11,410.02,  which  was  due  to 
the  plaintiffs  with  interest  from  January  28, 
180U. 

On  the  11th  day  of  August,  1896,  McClain 
executed  a  deed  of  assignment  for  the  benefit 
of  his  creditors.  And  on  the  21st  day  of 
April,  1800,  within  four  months  after  the 
above  materials  'were  delivered  to  McClain,!^^'] 
Jones  &  Laughlins,  Limited,  filed  with  the 
recorder  of  Franklin_county,  Ohio,  an  affi- 
davit containing  an  itemized  statement  of 
the  amount  and  value  of  such  materials. 
The  object  of  the  filing  v.-as  to  conform  to  the 
provisions  of  $S  3184  (as  amended  April 
13th,  1894,  91  Ohio  Laws,  135),  and  3185  of 
the  Revis«Ml  Statutes  of  Ohio,  both  sections 
relating  to  mechanic's  liens,  and  thereby  ob- 
tain, in  behalf  of  Joues  &  Laughlins,  Limit' 
ed,  for  the  amount  due  them,  a  lien  upon  tha 
hotel  and  the  opera  house  connected  with 
it,  as  well  as  upon  the  land  on  which  they 
stood. 

After  stating  that  the  defendants  e«eh 
claim  to  have  some  interest  in  the  property 
in  question  as  lienholders  or  otherwise,  the 
exact  nature  and  extent  of  which  was  un- 
known to  the  plaintiff,  the  relief  asked  was ; 
1.  That  the  defendants  be  required  to  answer 
.ind  fully  set  forth  their  respective  interests 
in  the  property,  and  failing  to  do  so  that 
they  be  barred  from  asserting  any  claim 
thereto.  2.  That  a  receiver  be  appointed  to 
collect  rents.  3.  That  the  plaintiff's  de- 
mand be  declared  a  valid  and  subsisting  lien 
on  the  property.  4.  That  all  the  liens  be 
marshalled,  the  premises  sold,  and  the  pro- 
ceeds distributed. 

The  Great  Southern  Fire  Proof  Hotel 
Company  demurred  generally  to  the  bill  as 
insufficient. 

The  defendants  Sosman  &  Landis  filed 
their  answer  and  cross  bill,  claiming  a  lien 
Ujpon  the  property  for  a  balance  due  under 
a  contract  made  between  them  and  McClain 
pursuant  to  which  they  furnished  scenery, 
stage  work,  and  fixtures  for  the  improve- 
ments contemplated  by  the  contract  between 
McClain  and  the  hotel  company.  To  that 
cross  bill  a  demurrer  was  also  filed. 

The  cause  was  heard  in  the  circuit  court 
upon  the  demurrers,  the  only  question  ar- 
gued being  the  constitutionality  of  the  Ohio 
statute  of  April  13,  1804.  That  court  sus- 
tained the  demurrers,  and  dismissed  the  bill 
and  cross  bill  upon  the  ground  that  the  pro- 
visions of  the  mechanic's  lien  law  of  Ohio, 
under  which  the  plaintiffs  and  cross  plain- 
tiffs proceeded,  were  unconstitutional.  70 
Fed.  Rep.  477. 

Upon  appeal  to  the  circuit  court  of  ap- 
peals the  decree  of  'the  circuit  court  was  re-[453] 
versed — the  former  court  holding  that  the 
statute  of  Ohio  in  question  was  not  void.  58 
U.  8.  App.  397.  86  Fed.  Rep.  370,  30  C.  C.  A. 
108.  Tlie  hotel  company  then  applied  for 
and  obtained  this  writ  of  certiorari. 

The  bill  rests  the  jurisdiction  of  the  cir- 
cuit court  upon  the  ground  of  the  diverse 
citizenship  of  the  parties.  But  was  the  case 
as  presented  by  the  record  one  of  which  the 
circuit  court  of  the  United  States  could  take 
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cognizance  hy  reason  of  diversity  of  citizen- 
■hipl  When  this  question  was  suggested  at 
the  argument  counsel  responded  that  no  ob- 
jection had  been  urged  to  the  jurisdiction 
of  that  court.  But  the  failure  of  par- 
ties to  urge  objections  of  that  character  can- 
not relieve  this  court  from  the  duty  of  as- 
certaining from  the  record  whether  the  cir- 
cuit court  could  properly  take  jurisdiction 
of  this  suit  In  Mantfieid,  0.  <t  L.  M.  R.  Co. 
V.  Sictin,  HI  U.  S.  379,  382,  28  L.  ed.  462, 
4C3,  4  Sup.  Ct.  Rep.  SIO,  611,  the  court,  after 
observing  that  tlie  jurisdiction  of  a  circuit 
court  fails,  unless  the  necessary  citizenship 
aiHrmativeiy  appears  in  the  pleadings  or 
elsewhere  in  the  record  {Grace  v.  American 
Cent.  Ins.  Co.  109  U.  S.  278,  283,  27  L.  ed. 
932,  934,  3  Sup.  Ct.  Rep.  207 ;  Jlobert$on  v. 
Cease,  97  U.  S.  646,  24  L.  ed.  1057),  said: 
"The  rule,  springing  from  the  nature  and 
limits  of  the  judicial  power  of  the  United 
States,  is  inflexible  and  without  exception, 
which  requires  this  court,  of  its  own  motion, 
to  deny  its  own  jurisdiction,  and,  in  the  ex- 
ercise of  its  appellate  power,  that  of  all 
other  courts  of  the  United  States,  in  all 
cases  where  such  jurisdiction  docs  not  af- 
firmatively appear  in  the  record  on  which, 
in  the  exercise  of  that  power,  it  is  called  to 
act.  On  every  writ  of  error  or  appeal,  the 
first  and  fundamental  question  is  that  of  ju- 
risdiction, first,  of  this  court,  and  then  of 
the  court  from  which  the  record  comes. 
This  question  the  court  is  bound  to  ask  and 
answer  for  itself,  even  when  not  otherwise 
suggested,  and  without  respect  to  the  rela- 
tion of  the  parties  to  it.  This  rule  was 
adopted  in  Capron  v.  Van  Noorden,  2 
Cranch,  126,  2  L.  ed.  229,  decided  in  1804, 
where  a  judgment  was  reversed,  on  the  ap- 
plication of  the  party  against  whom  it  had 
been  rendered  in  the  circuit  court,  for  want 
of  the  allegation  of  his  own  citizenship, 
which  he  ought  to  have  made  to  establish  the 
jurisdiction  which  he  invoked.  This  case 
(4S4]was  cited  with  approval  by  Chief  'Justice 
Marshall  in  Broicn  v.  Keene,  8  Pet  112,  8 
L.  ed.  885."  These  rules  have  been  recog- 
nized and  applied  in  numerous  cases.f 

We  are  of  opinion  that  the  plaintiff  as  a 
limited  partnership  association  was  not  enti- 
tled to  invoke  the  jurisdiction  of  the  circuit 
court  It  was  not  alleged  to  be,  nor  could  it 
have  alleged  that  it  was,  a  corporation  in 
virtue  of  the  statute  of  Pennsylvania  under 
which,  according  to  the  averments  of  the 
bill,  it  was  organized.  In  Lafayette  Int.  Go. 
T.  Prenoh,  18  How.  404,  405,  15  L.  ed.  451, 
452,  which  was  an  action  brought  by  citi- 
zens of  Ohio  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  the 


declaration  described  the  defendant  as  th« 
"Lafayette  Insurance  Company,  a  citizen  of 
the  state  of  Indiana."  This  court  said: 
"This  averment  is  not  sufBcient  to  show  ju- 
risdiction. It  does  not  appear  from  it  that 
the  Lafayette  Insurance  Company  is  a  corpo- 
ration; or  if  it  be  such,  by  the  law  of  what 
state  it  was  created.  The  averment  that 
the  company  is  a  citizen  of  the  state  of  Indi- 
ana can  have  no  sensible  meaning  attached  . 
to  it.  This  court  does  not  hold  that  either  a 
voluntary  association  of  persons,  or  an  asso- 
ciation into  a  body  politic,  created  by  law, 
is  a  citizen  of  a  state  within  the  meaning  of 
the  Constitution.  And,  therefore,  if  the  de- 
fective averment  in  the  declaration  had  not 
been  otherwise  supplied,  the  suit  must  have 
been  dismissed."  The  case  of  Chapman  v. 
Harney,  129  U.  S.  677,  082, 32  L.  ed.  800,  801. 
9  Sup.  Ct  Kep.  426,  428,  is  decisive  of  the 
present  question.  That  was  an  action  in  the 
circuit  court  of  the  United  States  by  the 
United  States  Express  Company.  This 
court  said:  "On  looking  into  the  record  we 
find  no  satisfactory  showing  as  to  the  citi- 
zenship of  the  plaintiff.  Tlie  allegation  of 
the  amended  petition  is,  that  the  United 
States  Kxpress  Company  is  a  joint-stock 
company  organized  under  a  law  of  the  state 
of  New  York,  and  is  a  citizen  *of  that  state.[4H^ 
But  the  express  company  cannot  be  a  cxiiten 
of  New  York,  within  the  meaning  of  the  stat- 
utes regulating  jurisdiction,  unless  it  be  a 
corporation.  The  allegation  that  the  eom- 
nanv  was  organized  under  the  laws  of  New 
York  is  not  an  allegation  that  it  is  a  corpo- 
ration. In  fact,  the  allegation  is,  that  the 
company  is  not  a  corporation,  but  a  joint- 
stock  company — that  is,  a  mere  partnership. 
And  although  it  may  be  authorized  by  the 
laws  of  the  state  of  New  York  to  bring  suit 
in  the  name  of  its  president,  that  fact  can- 
not give  the  company  power,  by  that  name, 
to  sue  in  a  Federal  court.  The  company 
may  have  been  organized  under  the  laws  of 
the  state  of  New  York,  and  may  be  doing 
business  in  that  state,  and  yet  all  the  mem- 
bers of  it  may  not  be  citizens  of  that  state. 
The  record  does  not  show  the  citizenship  of 
Barney  or  of  any  of  the  members  of  the  com- 
pany. They  are  not  shown  to  be  citizens  of 
some  state  other  than  Illinois.  Grace  v. 
Amerioan  Can.  Ins.  Co.  109  U.  S.  27S.  283. 
27  L.  ed.  932,  934,  3  Sup.  Ct.  Rep.  207.  an<1 
authorities  there  cited.  For  these  reasons 
we  arc  of  opinion  that  the  record  does  not 
show  a  case  of  which  the  circuit  court  could 
take  jurisdiction." 

The  case  of  United  States  Exp.  Co.  v. 
Kountze  Bros.  8  Wall.  342, 351, 19  L.  ed.457,. 
460,  to  which  attention  is  called  by  a  sup- 


t//ancock  v.  Holbrook,  112  V.  8.  220,  231,  28 
L.  ed.  714,  716,  6  Sup.  Ct.  Hep.  116 :  Thauer  v. 
Life  AsBO.  of  America,  112  D.  S.  71'.,  720,  2« 
L.  ed.  864,  865,  6  Sup.  Ct.  Rep.  355 ;  Avert  v. 
Watson,  113  U.  S.  694,  598,  28  L.  ed.  1093, 
1004,  6  Sup.  Ct.  Rep.  641 :  King  Hrldge  Co.  v. 
Otoe  County,  120  U.  S.  225,  226.  30  L.  ed.  623, 
624,  7  Sup.  Ct.  Rep.  662  :  Metealf  v.  Watrrtoion, 
128  V.  8.  686,  687,  82  L.  ed.  643,  0  Sup.  Ct.  Rep. 
173:  Uorrts  t.  OUmtr.  120  D.  S.  315.  325.  32 
L.  ed.  690,  693.  9  Snp.  Ct.  Rep.  289 :  Chapman 
T.  Barney,  129  V.  8.  677,  681.  S2  L.  ed.  800, 
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801,  9  Sap.  Ct.  Rep.  426:  Stevens  v.  Nioholt. 
130  U.  8.  230,  32  L.  ed.  014.  0  Sup.  Ct.  Krp. 
618 :  Uttit-e*  V.  CorMn,  132  U.  S.  671,  600.  33  L. 
ed.  402,  468,  10  Sop.  Ct.  Kep.  lOtt :  /'o/t.r  t. 
Ormsby,  141  V.  8.  81.  83,  35  L.  ed.  654,  6o5.  11 
Sup.  Ct.  Rep.  912 ;  Uartin  v.  Italtlmore  i  V.  It. 
Co.  161  V.  S.  673,  689.  38  L.  cd.  311.  317.  14 
Sup.  Ct.  Rep.  633:  ilatttngly  v.  Sortliirettm 
Vtrginta  K.  Co.  168  V.  S.  53.  67,  30  L.  ed.  894. 
805.  16  Sup.  Ct.  Rep.  726;  Poueri  v.  Chest- 
peaks  A  0.  R.  Co.  160  U.  S.  02.  08.  42  L.  ed. 
672,  676,  18  Sup.  Ct.  Rep.  264. 
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plementaiy  brief,  does  not  announce  a  differ- 
ent rule.  The  declaration  in  that  case,  sin- 
gularly enough,  described  the  defendant  com- 
pany as  a  "foreign  corporation,  formed  un- 
der and  created  by  the  laws  of  the  state  of 
New  York."  Looking  at  the  allegations  of 
the  pleadings,  and  there  being  no  evidence  to 
the  contrary,  this  court  held  that  the  aver- 
ment as  to  (*■'>  citizenship  of  the  defendant 
was  sufBcie.. .,  observing  "It  is  alleged 
that  the  United  States  Express  Company, 
the  defendant  in  the  suit,  is  a  foreign  corpo- 
ration formed  under  and  created  by  the  laws 
of  the  state  of  New  York.  The  obvious 
meaning  of  this  allegation  is  that  the  de- 
fendant is  a  citizen  of  the  state  of  New 
York." 

It  has  been  suggested  that  the  plaintiffs 
are  entitled  to  sue,  and  may  be  sued,  by 
their  association  name.  1  Brightly's  Pur- 
don's  Digest,  Pa.  (12th  ed.)  1088,  title 
Joint  Stock  Companies,  S  1 6.  But  the  capac- 
ity to  sue  and  be  sued  by  the  name  of  the 
association  does  not  make  the  plaintiffs  a 
corporation  within  the  rule  that  a  suit  by  or 
6]against  a  corporation  in  its  corporate  'name 
in  a  court  of  the  United  States  is  conclusive- 
ly presumed  to  be  one  by  or  against  citizens 
of  the  state  creating  the  corporation.  Louis- 
ville, C.  d  C.  R.  Co.  V.  Letaon,  2  How.  497,  1 1 
L.  ed.  353;  Ohio  d  It.  R.  Co.  v.  Wheeler,  1 
Black,  236,  17  L.  ed.  130;  Vational  B.  8.  Co. 
V.  Tuijman,  100  U.  S.  118,  120,  27  L.  ed.  87, 
88,  I  Sup.  Ct  Rep.  68.  The  rule  that  for 
purposes  of  jurisdiction  and  within  the 
meaning  of  the  clauseof  the  Constitution  ex- 
tending the  judicial  powers  of  the  United 
States  to  controversies  between  citizens  of 
different  states,  a  corporation  was  to  be 
deemed  a  citizen  of  the  state  creating  it,  has 
been  so  long  recognized  and  applied  that  it 
is  not  now  to  be  questioned.  No  such  rule, 
however,  has  been  applied  to  partnership  as- 
sociations although  such  associations  may 
have  some  of  the  characteristics  of  a  corpo- 
ration. When  the  question  relates  to  the  ju- 
risdiction of  a  circuit  court  of  the  United 
States  as  resting  on  the  diverse  citizenship 
of  the  parties  we  must  look  in  the  case  of  a 
suit  by  or  against  a  partnership  association 
to  the  citizenship  of  the  several  persons 
composing  such  association. 

Nor  can  we  accede  to  the  suggestion  that 
this  question  of  jurisdiction  is  affected  by 
the  clause  of  the  Constitution  of  Pennsylva- 
nia providing  that  the  term  "corporations," 
as  used  in  article  XVI.  of  that  instrument, 
"shall  be  construed  to  include  all  joint-stock 
companies  or  associations  having  any  of  the 
powers  or  privileges  of  corporations  not  pos- 
sessed by  individuals  or  partnerships."  Pa. 
Const,  art.  XVI.  S  13.  The  only  effect  of 
that  clause  is  to  place  the  joint-stock  com- 
panies or  associations  referred  to  under  the 
restrictions  imposed  by  that  article  upon 
corporations;  and  not  to  invest  them  with 
all  the  attributes  of  corporations. 

We  have  not  been  referred  to  any  case  in 
the  supreme  court  of  Pennsylvania  which 
distinctly  places  limited  partnership  associa- 
tions, created  under  the  statutes  of  that 
state,  on  the  basis  «f  corporations.  "Such 
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an  association,"  that  court  said  in  Oak 
Ridge  Coal  Co.  v.  Rogers,  108  Pa.  147,  150, 
"is  not  technically  a  corporation.  Yet  it 
has  many  of  the  characteristics  of  one,"  and 
"it  may  not  be  improper  to  call  such  an  asso- 
ciation •  quasi-corporation."  In  Hill  v. 
Stetler,  12T  Pa.  145,  161,13  Atl.  300, -17 
Atl.  887,  referring  to  the  act  of  June  2,  1874, 
the  court  said  that  it  provided  for  the  *crea-[467] 
tion  of  "a  new  artificial  person  to  be  called 
a  joint-stock  association,  having  some  of  the 
characteristics  of  a  partnership  and  some  of 
a  corporation." 

In  Carter  v.  Producers'  Oil  Co.  182  Pa. 
651,  573,  574,  38  Atl.  571,  676,  which  in- 
volved the  validity  of  a  rule  adopted  by  a 
limited  partnership  association  organized^ 
under  the  Pennsylvania  statute  of  June  2, 
1874,  and  its  supplements,  and  which  rule 
prohibited  any  person  who  acquired  the  capi- 
tal stock  of  a  member  from  exercising  the 
privileges  of  a  member,  unless  he  was  elected 
as  such,  the  court  said:  "We  cannot  assent 
to  the  plaintiff's  claim  that  the  defendant 
company  is  8  corporation  and  restricted,  in 
the  adoption  of  by-laws,  rules,  and  regula- 
tions for  its  government,  to  such  as  it  is 
within  the  power  of  the  latter  to  prescribe. 
It  may  be  conceded  that  the  defendant  com- 
pany has  some  of  the  qualities  of  a  corpora- 
tion, but  it  is,  nevertheless,  a  partnership  as- 
sociation, governed  by  the  statutes  and  arti- 
cles under  which  it  was  organized,  and  the 
rules  and  regulations  it  may  prescribe  in 
execution  of  the  power  with  which  the  stat- 
utes have  invested  it." 

That  a  limited  partnership  association  cre- 
ated under  the  Pennsylvania  statute  may  be 
described  as  a  "quasi  corporation,"  having 
some  of  the  characteristics  of  a  corporation, 
or  as  a  "new  artificial  person,"  is  not  a  suffi- 
cient reason  for  regarding  it  as  a  corporation 
within  the  jurisdictional  rule  heretofore  ad- 
verted to.  That  rule  must  not  be  extended. 
We  are  unwilling  to  extend  it  so  as  to  em- 
brace partnership  associations. 

We  have  not  overlooked  the  case  of  An- 
dreics  Bros.  Co.  v.  Youngstoum  Coke  Co.  68 
U.  S.  App.  444,  86  Fed.  Rep.  585,  30  0.  C.  A. 
293,  in  wnich  the  circuit  court  of  appeals  for 
the  sixth  circuit,  speaking  by  Judge  Lurton, 
held  that  limited  partnership  associations 
organized  under  the  Pennsylvania  statute 
were  corporations  within  the  jurisdictional 
requirement  of  diverse  citizenship.  For  the 
reasons  stated,  we  are  unable  to  concur  in 
the  view  taken  by  that  court 

We  therefore  adjudge  that  as  the  bill  does 
not  make  a  case  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  it  was 
necessary  to  set  out  the  citizenship  of  the  in- 
dividual members  of  th^  partnership  associa- 
tion of  Jones  &  Laughlins,  Limited,  which 
brought  this  suit. 

"Another  Question  as  to  jurisdiction  arises[458] 
on  the  record.  The  citizenship  of  the  mem- 
bers of  the  several  partnerships  that  are 
named  as  defendants  does  not  appear  from 
the  pleadings  or  otherwise.  An  allegation 
as  to  the  state  in  which  those  firms  were  do- 
ing business  is  not  sufficient  to  show  the  citi- 
zenship of  the  individual  partners.  The  re- 
lief sought  is  the  marshaling  of  all  the  lien 
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debts  on  the  hotel  and  the  opera  house  of  the 
Oreat  Southern  Fire  Proof  Hotel  Company, 
the  sale  of  the  property,  and  the  distribu- 
tion of  the  proceeds  among  the  parties  ac- 
cording to  their  respective  rights.  As  no 
allusion  was  made  to  this  latter  at  the  argu- 
ment before  us,  we  do  not  now  express  any 
opinion  upon  the  question  whether  the  citi- 
zenship of  the  individuals  composing  the  de< 
fendant  partnerships  doing  business  in  Ohio 
is  material  to  the  jurisdiction  of  the  circuit 
court.  We  leave  that  to  be  determined  by 
the  court  below,  if  an  application  be  made  to 
amend  the  pleadings  as  to  the  citizenship  of 
the  parties. 

Without  considering  the  merits  of  the  case, 
we  are  constrained  to  reverse  the  judgments 
of  the  circuit  court  of  appeals  and  of  the  cir- 
cuit court,  and  remand  the  cause  for  further 
proceedings  consistent    with   this    opinion. 

Under  the  circumstances,  the  plaintiffs 
should  be  allowed,  upon  application,  to 
amend  the  bill  upon  the  subject  of  the  citi- 
zenship of  the  parties.  If  the  amendment 
shows  a  ease  within  the  jurisdiction  of  the 
circuit  court,  the  parties  should  be  permit- 
ted to  proceed  to  a  final  hearing ;  otherwise, 
the  bill  should  be  dismissed  at  the  plaintiffs' 
costH  without  prejudice  to  another  suit  in  a 
court  of  competent  jurisdiction. 

Reversed. 


[46»]*J0HN  T.  BOSKE,  Sheriff  of  Kenton  Coun- 
ty, Kentucky,  Appt., 

V. 

DAVID  N.  COMINGORE. 

(See  S.  C.  Beporters  ed.  45»-470.) 

Appeal — Federal  queetion — use  of  paper*  in 
ouetody  of  internal  revenue  collector — 
order  hp  ttate  court  for  their  production 
— validity  of  Trcaaury  regulations  prohib- 
it^g  it — protection  of  collector — habeas 
corpus  to  release  him  from  custody  of 
state  court. 

1.  The  question  whether  or  not  the  Consti- 
tution o(  the  United  States  allows  regula- 
tions of  the  Treasury  Department  adopted  by 
merely  executive  offlcers  to  be  regarded  as 
having  the  force  of  law  Is  one  that  Involves 
the  construction  or  application  of  the  Con- 
stitution of  the  Uulted  States,  within  the 
meaning  of  the  provision  of  the  act  of  Con- 
greiM  of  March  3.  1891.  with  respect  to  ap- 
|)eal8  to  be  taken  from  the  district  or  circuit 
rourts  direct  to  the  Supreme  Court  of  the 
t'nited  States. 

S.  The  detention  In  prison  by  state  author- 
ities, of  an  oOeer  of  the  revenue  service  of 


Note. — At  to  luritdlction  of  Federal  courts 
on  habeas  corpus — see  Be  Huse.  25  C.  C.  A. 
1,  and  note. 

As  to  furisdtetion  of  Ontted  States  courts  to 
tssue  terits  of  habeas  corpus — see  note  to  Be 
Remits  (C.  C.  8.  D.  N.  T.)  4  L.  R.  A.  236. 

As  to  pouer  of  Federal  courts  to  issue  vrit 
of  habeas  rorpii* — see  note  to  TInsley  v.  Ander- 
son. 43  L.  ed.  n.  S.  92. 

As  to  tchen  habeas  corpus   tetll   be  issued — 
see   notes  to  United  States  v.  Hamilton.   1  L. 
ed.  U.  S.  490 ;  Cortes  v.  Jacobus,  84  L.  ed.  U.  S. 
484 :  Pearce  t.  Texas,  39  L.  ed.  U.  S.  164. 
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the  United  States,  whose  presence  at  his  post 
of  duty  Is  Important  to  the  public  InterestSk 
presents  such  a  case  of  urgency  as  will  waz^ 
rant  the  Interference  by  writ  of  habeas  corpus 
from  a  Federal  court,  even  before  final  action 
by.  the  state  court,  to  determine  whether  or 
not  the  Imprisonment  Is  In  violation  of  the 
Constitution  or  laws  of,  the  United  States. 
3.  Regulations  of  the  Treasury  Department 
prohibiting  a  collector  of  Internal  revenue 
from  producing  records  In  his  office,  or  copies 
thereof,  In  a  state  court,  are  within  the  power 
conferred  upon  the  Secretary  of  the  Treasury 
by  U.  S.  Rev.  Stat.  |  161 ;  and  therefore  aa 
attempt  of  a  state  court  to  punish  him  for 
obeying  such  regulations  will  be  In  violation 
of  his  rights  under  the  Constitution  and  laws 
of  the  United  States,  against  which  he  will 
be  protected  by  the  Federal  courts. 

[No.  370.J 

Submitted  January  8,  1900.    Deoided  AprU 

9,  1900. 

APPEAL  from  final  order  of  the  District 
Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky  discharging  an  internal 
revenue  collector  from  the  custody  of  a  ^tar- 
iff.    Affirmed. 

See  same  case  below,  96  Fed.  Rep.  5S2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolin  O.  Carllale,  Heary  M. 
Wlnslow  and  William  S.  Taylor  submit- 
ted the  cause  for  appellant.  Messrs.  Ru»- 
sell  (£  Winslow  and  WinsUno  <£  Wiiuiote 
were  with  them  on  the  brief. 

A  habeas  corpus  proceeding  is  not  proper 
to  determine  a  question  like  the  one  arising 
in  this  case. 

Uirsch  V.  fomeroy,  57  U.  8.  App.  165,  87 
Fed.  Rep.  1005,  31  C.  C.  A.  350;  Ea  parte 
Reed,  100  U.  S.  13,  25  L.  ed.  538;  Kt 
parte  Kearney,  7  Whefit.  38,  5  L.  ed.  391; 
I!*  parte  Watkins,  3  Pet.  193,  7  L.  ed. 
060 :  Ex  parte  Milligan,  4  Wall.  2,  18  U  ed. 
281.  See  also  Em  parte  Crouch,  112  U.  8. 
178,  28  L.  ed.  ODD,  5  Sup.  Ct.  Rep.  96,  and 
cases  cited. 

An  internal  revenue  collector  is  not  justi- 
fied in  refusing  to  produce,  in  obedience  to  a 
subpoBna  duces  tecum  issued  by  a  state  court, 
the  application  or  return  made  by  the 


son  who  desires  to  pay  the  tax  impoaef  by 
the  statutes  of  the  United  States  upon  per- 
sons engaged  in  the  retail  liquor  business, 
either  by  the  nature  of  such  documents  or 
b}  alleged  instructions  from  the  C'  nis- 
fiioner  of  Internal  Revenue  not  to  piuduoe 
such  papers  for  use  in  evidence  in  the  stats 
courts. 

Re  Hirsoh,  74  Fed.  Rep.  928. 

The  regulations  of  the  department  cannot 
have  the  effect  of  amending  the  law.  They 
may  aid  in  carrying  the  law  as  it  exists  in- 
to execution,  but  they  cannot  diange  its  posi- 
tive provisions. 

United  States  v.  Two  Hundred  Barrel*  of 
Whiskey,  95  U.  S.  671,  24  L.  ed.  491. 

ilessrs.  Henry  tt.  WinsUno,  Clifton  J. 
Pratt,  and  Wtnstoto  <£  Winslow  filed  a  reply 
brief  for  appellant. 

Assistant  Attorney  Oeneral  Boyd  soIk 
mitted  the  cause  for  appellee: 

R^ulations  made  by  the  Secretary  of  ths 
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Treasury  under  {  251  of  the  Kevised  Stat- 
utes, not  inconsistent  with  law,  and  fairly 
within  it*  scope  and  purpose,  and  not  in- 
fringing upon  any  existing  legal  rights  of 
individuals  have  the  force  of  law. 

United  States  v.  Hutton,  10  Ben.  268,  Fed. 
Cas.  No.  16,433;  15  Ops.  Atty.  Gen.  128. 

Regulations  made  by  the  Commissioner, 
pursuant  to  the  statutory  authority,  witli 
the  approval  of  the  Secretary  of  the  Treas- 
ury, in  respect  to  the  assessment  and  collec- 
tion of  internal  taxes,  have  the  force  of  stat- 
utes. 

Rt  Huttman,  70  Fed.  Rep.  699;  Re  Weeks, 
82  Fed.  Rep.  729;  Oratiot  v.  United  States, 
4  How.  80,  11  L.  ed.  884;  Ex  parte  Reed,  100 
U.  S.  13,  25  L.  ed.  538 ;  United  States  v.  Bar- 
rotes,  1  Abb.  U.  8.  351,  Fed.  Cas.  No.  14,529; 
United  States  v.  Eliason,  H  Pet.  291,  10  L. 
ed.  968. 

The  Federal  government  cannot  dictate  as 
to  evidence  in  state  courts,  but  it  cannot  be 
required  to  provide  evidence  for  them;  and 
the  state  has  no  right  to  Federal  instruments 
of  purely  Federal  character  for  proof,  unless 
they  are  left  within  its  reach,  and  these  are 
not.  but  are  put  without  that  reach. 

Re  Weeks,  82  Fed.  Rep.  732. 

M>]    *Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  final  order  of  the 
district  court  of  the  United  States  for  the 
district  of  Kentucky  discharging  appellee. 
United  States  internal  revenue  collector  for 
the  sixth  collection  district  in  Kentuclcy, 
from  the  custody  of  the  appellant  as  sheriff 
of  Kenton  county  in  that  commonwealth. 
The  discharge  was  upon  the  ground  that 
the  imprisonment  and  detention  of  the  ap- 
pellee were  in  violation  of  the  Constitution 
and  laws  of  the  United  States.  That  ruling 
presents  the  only  question  to  be  considered. 
Under  date  of  April  IS,  1898,  the  Com- 
missioners of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury, 
promulgated  certain  regulations  for  the 
government  of  collectors  of  internal  reve- 
nue, as  follows: 

"AU  records  in  the  offices  of  collectors  of 
internal  revenue  or  of  any  of  their  deputies 
are  in  their  custody  and  control  for  pur- 
poses relating  to  the  collection  of  the  reve- 
nues of  the  United  States  only.  They  have 
no  control  of  them  and  no  discretion  with 
regard  to  permitting  the  use  of  them  for  any 
other  purpose.  Collectors  are  hereby  pro- 
IJkibited  from  giving  out  any  special  tax  'rec- 
ords or  any  copies  thereof  to  private  persons 
or  to  local  officers,  or  to  produce  such  rec- 
ords or  copies  thereof  in  a  state  court, 
whether  in  answer  to  subpcenas  duces  tecum 
or  otherwise.  Whenever  such  subpoenas 
shall  have  been  served  upon  them,  they  will 
appear  in  court  in  answer  thereto  and  re- 
spectfully decline  to  produce  the  records 
called  for,  on  the  ground  of  being  prohibited 
therefrom  by  the  regulations  of  this  depart- 
ment. The  information  contained  in  the 
records  relating  to  special-tax  payers  in  the 
collector's  office  is  furnished  by  these  per- 
sons under  compulsion  of  law  for  the  pur- 
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poflo  of  raising  revenue  for  the  United 
States ;  and  there  is  no  provision  of  law  au- 
thorizing the  sending  out  of  these  records 
or  of  any  copies  thereof  for  use  against  the 
special-tax  payers  in  cases  not  arising  under 
the  laws  of  the  United  States.  ,  The  giving 
out  of  such  records  or  any  copies  thereof  by 
a  collector  in  such  cases  is  held  to  be  con- 
trary to  public  policy,  and  not  to  be  permit- 
ted. As  to  any  other  records  than  those  re- 
lating to  special-tax  payers,  collectors  are 
also  forbidden  to  furnish  them  or  any  copies 
thereof  at  the  request  of  any  person. 
Where  copies  thereof  are  desired  for  the  use 
of  parties  to  a  suit,  whether  in  a  state  court 
or  in  a  court  of  the  United  States,  collect- 
ors should  refer  the  persons  interested  to  the 
following  paragraph  in  rule  X  of  the  rules 
and  regulations  of  the  Treasury  Depart- 
ment, namely:  In  all  cases  where  copies 
of  documents  or  records  are  desired  by  or  on 
behalf  of  parties  to  a  suit,  whether  in  a 
court  of  the  United  States  or  any  other, 
such  copies  shall  be  furnished  to  the  court 
only,  and  on  a  rule  of  the  court  upon  the 
Secretary  of  the  Treasury  requesting  the 
same.  Whenever  such  rule  of  the  court 
shall  have  been  obtained  collectors  are  di- 
rected to  carefully  prnpare  a  copy  of  the  rec- 
ord or  document  containing  the  information 
called  for  and  send  it  to  this  office,  where- 
upon it  will  be  transmitted  to  the  Secretary 
of  the  Treasury  with  a  request  for  its  au- 
thentication, under  the  seal  of  the  depart- 
ment, and  transmission  to  the  judge  of  the 
court  calling  for  it,  unless  it  should  be 
found  that  circumstances  or  conditions  exist 
which  makes  it  necessary  to  decline,  in  the 
interest  of  the  public  service,  to  furnish  such 
a  copy." 

These  Treasury  regulations  being  in  force, 
a  proceeding  was  'instituted  in  the  county[*MJ 
court  of  Carroll  county,  Kentucky — a  court 
of  limited  jurisdiction — in  the  name  of  the 
commonwealth  against  Elias  Block  &  Sons, 
for  the  purpose  of  ascertaining  the  amount 
and  value  of  a  large  amount  of  whisky 
which,  it  was  alleged,  the  defendants  had  in 
their  bonded  warehouses  for  a  named  period, 
but  had  not  listed  for  taxation,  and  of  en- 
forcing the  assessment  and  payment  of  state 
and  county  taxes  thereon.  Ky.  Stat.  } 
4241. 

In  the  progress  of  that  proceeding  the 
commonwealth  of  Kentucky,  represented  by 
the  auditor's  agent,  took  the  deposition  of 
Comingore,  collector  of  internal  revenue. 
In  answer  to  questions  propounded  to  him, 
the  collector  stated  that  Block  &  Sons,  own- 
ers of  a  distillery,  made  monthly  reports  to 
his  office  of  liquors  manufactured  by  them 
and  deposited  in  the  bonded  warehouses  on 
the  distillery  premises  from  1887  on;  that 
the  defendants  made  application  from  time 
to  time  for  permission  to  withdraw  liquors 
from  bond ;  and  that  such  reports,  commenc- 
ing October  1,  1886,  and  ending  July  1, 
1897,  were  on  the  files  of  his  office,  but  not 
under  his  control  except  as  collector.  He 
was  then  asked  to  file  copies  of  those  re- 
ports and  make  them  part  of  his  deposition. 
This  he  declined  to  do,  "under  f  3167  of  the 
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Revised  Statutes  of  the  United  States  and 
the  rulings  of  the  department."  That  sec- 
tion reads:  "J  3167.  If  any  collector  or 
deputy  collector,  or  any  inspector  or  other 
ofiicer  acting  under  the  authority  of  any 
revenue  law  of  the  United  States,  divulges 
to  any  party,  or  makes  known  in  any  other 
manner  than  may  be  provided  by  law,  the 
operations,  style  of  work,  or  apparatus  of  a 
manufacturer  or  producer  visited  by  him  in 
the  discharge  of  his  official  duties,  he  shall 
be  subject  to  a  fine  of  not  exceeding  one 
thousand  dollars,  or  to  be  imprisoned  for 
not  exceeding  one  year,  or  to  both,  at  the 
discretion  of  the  court,  and  shall  be  dis- 
missed from  office,  and  be  forever  thereafter 
incapable  of  holding  any  office  under  the 
government."  Being  asked  what  rulings  of 
the  department  he  referred  to  other  than  { 
31G7  of  the  Revised  Statutes,  he  said:  "The 
department  docs  not  permit  the  giving  out 
of  anything  contained  in  internal  revenue 
returns  or  documents  by  a  collector,  store- 
keeper, or  any  other  officer  of  a  collection 
I463)(iigtrict*for  purposes  other  than  those  which 
the  statutes  of  the  United  States  contem- 
plate." That  ruling,  he  said,  was  made  by 
the  Secretary  of  the  Treasury  through  the 
Commissioner  of  Internal  Revenue. 

In  consequence  of  the  refusal  of  the  col- 
lector to  file  and  make  part  of  bis  deposition 
copies  of  the  above  reports  of  the  defend- 
ants, the  notary  public  before  whom  his  dep- 
osition was  taken  adjudged  him  to  be  in 
contempt,  and  ordered  him  to  pay  to  the 
commonwealth  a  fine  of  $5,  and  to  be  con- 
fined in  the  county  jail  for  six  hours,  or  un- 
til he  was  willing  to  furnish  the  copies 
called  for,  or  permit  access  to  the  records  of 
his  office  in  order  that  information  might  be 
obtained  to  be  used  as  evidence  in  the  aliove 
case. 

The  matter  having  been  reported  by  the 
notary  public  to  the  Carroll  county  court,  as 
required  by  S  538  of  the  Kentucky  Civil 
Code  of  Practice,  that  court  made  the  fol- 
lowing order: 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  the  plaintiff's  motions  be  sus- 
tained, and  that  plaintiff  Is  entitled  to  use 
as  evidence  the  facts  stated  in  the  reports 
and  papers  filed  by  any  or  all  of  the  defend- 
ants in  the  office  of  the  collector  of  internal 
revenue  for  the  sixth  district  of  Kentucky 
and  also  such  facts  as  are  stated  in  the  re- 
ports made  to  said  office  by  certain  officers 
known  as  'United  States  storekeepers,'  and 
any  other  similar  records,  papers,  docu- 
ments, or  exemplifications  in  said  office 
tending  to  show  the  amount  of  liquor  on 
hand  at  the  distillery  of  the  defendants  on 
the  15th  day  of  September,  1889,  1890,  1891, 
1893,  1804.  1895,  1806,  and  on  the  ISth  day 
of  November,  1892;  it  is  further  ordered 
that  the  witness,  D.  N.  Comingore,  make  or 
cause  to  be  made  or  permit  the  plaintiff,  its 
agent  or  attorneys,  to  make  true  copies  of 
such  of  said  papers  as  the  plaintiff  or  its  at- 
torneys may  demand,  and  that  said  Comin- 
gore, as  collector,  attest  the  same  and  attach 
his  se.il  of  office  thereto,  if  he  has  such  seal, 
and  that  he  permit  the  plaintiff  or  Its  agent* 
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or  attorneys  to  compare  said  copies  with  the 
originals  and  verify  the  same,  and  that  b* 
shall  also  testify  further  in  regard  to  same, 
if  demand  be  made,  and  leave  is  hereby 
given  to  complete  the  taking  of  said  deposi- 
tion on  giving  proper  notice,  and  'for  this{4M] 
purpose  the  clerk  is  directed  upon  request 
of  plaintiff's  attorneys  to  transmit  said 
deposition  as  now  on  file  to  W.  A.  Price,  no- 
tary public,  Covington,  Ky.  It  is  further 
adjudged  that  the  action  of  the  notary  pub- 
lic, W.  A.  Price,  in  adjudging  the  witness, 
D.  N.  Comingore,  to  be  in  contempt  for  fail- 
ure to  file  copies  of  reports,  papers,  docu- 
ments, and  exemplifications  or  to  testily  as 
to  their  contents,  as  requested,  be  sustained 
and  affirmed,  and  that  the  commonwealth  of 
Kentucky  recover  of  said  D.  N.  Comingore 
the  sum  of  $5  as  a  fine,  and  that  be  be  tiucen 
by  the  sheriff  of  Kenton  county,  Ky.,  and 
confined  in  the  jail  of  said  county  for  the 
space  of  six  hours,  or  until  he  signifies  bis 
willingness  to  comply  with  the  request  made 
in  the  deposition  attempted  to  be  taken,  as 
follows:  'Please  file  official  copies  of  the 
reports  made  to  your  office  by  Block  &  Son 
as  to  the  amount  of  liquor  which  they  man- 
ufactured and  deposited  in  the  bonded  ware- 
houses located  on  their  distillery  premises 
from  the  year  1887  down  to  the  present  time 
and  also  official  copies  of  applications  made 
by  them  to  your  office  during  said  time  for 
'  permission  to  withdraw  such  liquors  from 
bond.'  Also  with  the  following  request: 
'Please  file  official  copies  of  such  reports  of 
the  United  States  storekeepers  as  snow  the 
liquors  on  hand  at  the  warehouses  on  the 
distillery  premises  of  the  defendants  in  Car- 
roll county  on  September  15,  1890,  Septem- 
ber 15,  1891,  November  15,  1892,  September 
15.  1893,  1894,  1895,  and  1896.'" 

This  action  of  the  county  court  having 
been  brought  to  the  attention  of  the  collect- 
or, he  still  refused  to  give  the  copies  called 
for  or  to  allow  access  to  or  inspection  of  the 
records  of  his  office  for  the  purposes  indicat- 
ed by  the  questions  propounded  to  him. 
He  was  thereupon  again  held  by  the  notary 
public  to  be  in  contempt,  and.  the  petition 
states,  that  officer  adjudged  that  "the  com- 
monwealth of  Kentucky  recover  of  your  pe- 
titioner the  sum  of  $5  as  a  fine,  and  that  he 
be  taken  by  the  sheriff  or  some  constable  of 
Kenton  county,  and  confined  in  the  jail  of 
said  county  for  the  space  of  six  hours,  or 
until  he  shall  signify  his  willingness  to 
purge  himself  of  the  said  contempt  and  tes- 
tify and  give  the  information  from  the  rec- 
ords and  documents  under  his  control  and 
in  his  custody  as  collector  'of  internal  reve-l4Wl 
nue  of  the  United  States  for  the  sixth  dis- 
trict of  Kentucky,  or  allow  an  inspection  of 
his  records  for  the  purpose  of  obtaining 
such  information  for  use  as  evidence  in  said 
action  of  The  Commonwealth  of  Kenttuskg 
V.  Block  et  al.  in  said  county  court."  etc. 

Having  been  taken  into  custody  by  the 
sheriff  under  this  order,  the  collector  raed 
out  a  -writ  of  habeas  corpus,  and  was  dis- 
charged from  cmtody  by  the  order  of  tbt 
United  States  district  court  for  the  Ken- 
tiickv  district. 
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1.  In  the  brief  of  the  Aesistant  Attorney 
General  some  doubt  is  expressed  whether  wo 
can  take  cognizance  of  this  case  upon  appeal 
from  the  district  court.  Prior  to  the  pass- 
age of  the  act  of  March  3,  ISQl,  establish- 
ing the  circuit  court  of  appeals,  an  appeal 
from  the  final  judgment  of  a  district  court 
on  an  application  for  a  writ  of  habeas  cor- 
pus bjr  or  on  behalf  of  one  alleged  to  be  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  or  any  law  of  the  United 
States  went  first  to  the  circuit  court.  U. 
S.  R<!v.  Stat.  S  763.  But  by  the  above  act 
of  1891  it  was  provided  timt  appeals  or 
writs  of  error  may  be  taken  from  the  dis- 
trict courts  or  from  the  circuit  courts  direct 
to  this  court  in  certain  cases,  among  otJiers, 
"in  any  case  that  involves  the  construction 
or  application  of  the  Constitution  of  the 
United  States."  20  Stat,  at  L.  826,  823, 
chap.  517,  }  5.  The  present  case  belongs  to 
that  class.  The  appellee,  who  was  dis- 
charged upon  habeas  corpus,  invoked  the 
protection  of  the  Constitution  against  his 
being  restrained  of  his  liberty  by  the  appel- 
lant resting  under  an  order  of  commitment 
issued  by  an  inferior  state  court;  and  the 
judgment  of  the  district  court  proceeded 
upon  the  ground  that  the  proceedings  against 
him  were  inconsistent  with  the  laws  of  the 
United  States  and  with  regulations  of  the 
Treasury  Department  legally  prescribed  un- 
der those  laws.  Throughout,  the  contention 
of  the  appellant  has  been  that  the  Consti- 
tution forbade  the  giving  of  the  force  of  law 
to  those  regulations  adopted  by  merely  exec- 
utive officers.  We  think  the  case  is  properly 
here  on  appeal  as  one  involving  the  construc- 
tion and  application  of  the  Constitution  of 
the  United  States. 

2.  Of  the  power  of  the  district  court  to 
[discharge  the  appellee  'if  he  was  held  in  cus- 
tody in  violation  of  the  Constitution  of  the 
United  States,  no  doubt  can  be  entertained. 
It  is  true  that  in  Ex  parte  Uoyall,  117  U.  S. 
241,  251,  29  L.  ed.  868,  871,  6  Sup.  Ct.  Rep. 
734,  it  was  said  that,  although  a  court  of  the 
United  States  had  power  to  discharge  one 
held  in  custody  by  state  authorities  in  vio- 
lation of  the  Constitution  of  the  United 
States,  it  was  not  bound  to  interpose  imme- 
diately upon  application  being  made  for  the 
writ,  but  should  exercise  the  discretion  with 
which  it  was  invested  "in  the  light  of  the 
relations  existing,  under  our  system  of  gov- 
ernment, between  the  judicial  tribunals  of 
the  Union  and  of  the  states,  and  in  recogni- 
tion of  the  fact  that  the  public  good  requires 
that  those  relations  be  not  disturbed  by  un- 
necessary conflict  between  courts  equally 
iKiund  to  guard  and  protect  rights  secured 
i)y  the  Constitution."  Hence,  the  general 
rule  that  the  courts  of  the  United  States 
ihould  not  interfere  by  habeas  corpus  with 
;he  custody  by  state  authorities  of  one 
ilaiming  to  be  held  in  violation  of  the  Con- 
ititution  or  laws  of  the  United  States,  until 
ifter  final  action  by  the  state  courts  in  the 
ase  in  which  such  custody  exists.  Ex  parte 
toyall,  above  cited;  New  York  v.  Eno,  155 
J.  S.  89,  30  L.  ed.  80,  15  Sup.  Ct.  Rep.  30, 
ind  authorities  there  cited;  Whitten  v.  Tom- 
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lituon,  160  U.  S.  231,  40  L.  ed.  406,  16  Si^ 
Ct  Rep.  297,  and  authorities  there  cited. 
I!ut  to  this  general  rule  there  are  exceptions 
which  are  thus  indicated  in  Ex  parte Royall: 
"When  the  petitioner  is  in  custody  by  state 
authority  for  an  act  done  or  oraitt«d  to  be 
done  in  pursuance  of  a  law  of  the  United 
States,  or  of  an  order,  process,  or  decree  of 
a  court  or  judge  thereof;  or  where,  being  a 
subject  or  citizen  of  a  foreign  state,  and 
domiciled  therein,  he  is  in  custody,  under 
like  authority,  for  an. act  done  or  omitted 
under  any  alleged  right,  title,  authority, 
privilege,  protection,  or  exemption  claimed 
under  the  commission,  or  order,  or  sanction 
of  any  foreign  state,  or  under  color  thereof, 
the  validity  and  effect  whereof  depend  upon 
the  law  of  nations ;  in  such  and  like  cases  of 
urgency,  involving  the  authority  and  opera- 
tions of  the  general  government,  or  the  obli- 
gations of  this  country  to,  or  its  relations 
with,  foreign  nations,  the  courts  of  the 
United  States  have  frequently  interposed  l)y 
writs  of  habeas  corpus  and  discharged  pris- 
oners who  were  held  in  custody  under  state 
authority." 

The  present  case  was  one  of  urgency,  in 
that  the  appellee  was  an  'officer  in  the  rcve-1 4871 
nue  service  of  the  United  States  whose  pres- 
ence at  his  post  of  duty  was  important  to  the 
public  interests,  and  whose  detention  in 
prison  by  the  state  authorities  might  have 
interfered  with  the  regular  and  orderly 
course  of  the  business  of  the  department  to 
which  he  belonged.  The  district  court  there- 
fore did  not  err  in  determining  the  question 
of  constitutional  law  raised  by  the  applica- 
tion for  a  writ  .of  habeas  corpus,  and  render- 
ing final  judgment. 

3.  We  come,  then,  to  inquire  whether  the 
imprisonment  of  the  appellee  was  in  viola- 
tion of  the  Constitution  or  laws  of  the 
United  States.  This  question  was  fully  ex- 
amined in  the  elaborate  and  able  opinion  of 
Judge  Evans  of  the  district  court.  06  Fed. 
Rep.  652. 

The  commitment  of  the  appellee  was  be- 
cause of  a  refusal  to  file  with  his  deposition 
copies  of  certain  reports  made  to  him  by 
Block  St,  Sons,  distillers,  of  liquors  manufac- 
tured by  them  and  deposited  in  the  bonded 
warehouses  on  tlie  distillery  premises  during 
a  specified  period.  Manifestly,  he  could  not 
have  filed  the  copies  called  for  without  vio- 
lating regulations  formally  promulgated  by 
the  (5)mmis8ioner  of  Internal  Revenue  with 
the  approval  of  the  Secretary  of  the  Treas- 
ury. If  these  regulations  were  such  as  the 
Secretary  could  legally  prescribe,  then,  it 
must  be  conceded,  the  state  authorities  were 
without  jurisdiction  to  compel  the  collector 
to  violate  them. 

The  Commissioner  of  Internal  Revenue  is 
an  officer  in  the  department  of  the  Treasury. 
U.  S.  Rev.  Stat.  S  319.  And  the  Secretary 
of  the  Treasury,  as  the  head  of  an  executive 
department  of  the  government,  was  author- 
ized "to  prescribe  regulations,  not  inconsist- 
ent with  law,  for  the  government  of  his  de- 
partment, the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres- 
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ervation  of  the  records,  papers,  and  property 
appertaining  to  it"  U.  S.  Rev.  SUt.  {  161. 
Now  the  reports  or  copies  of  reports  in 
the  posseesion  of  the  collector — for  not  pro- 
ducing copies  of  which  he  was  adjudged  to 
be  imprisoned — were  records  and  papers  .ap- 
pertaining to  the  business  of  the  l^easu^ 
Department  and  belonging  to  the  United 
States.    The  Secretary  was  authorized  by 

[408]gtatute  to 'make  regulations,  not  inconsistent 
with  law,  for  the  custody,  use,  and  preserva- 
tion of  such  records,  papers,  and  property. 
The  Constitution  gives  Congress  power  to 
make  all  laws  necessary  and  proper  for  car- 
rying into  execution  the  powers  vested  by 
^at  instrument  in  the  government  of  the 
United  States  or  in  any  department  or  ofiScer 
tJiereof.  Const,  art.  1,  §  8.  That  power  was 
exerted  by  Congress  when  it  authorized  the 
Secretary  of  the  Treasury  to  provide  by  reg- 
ulations not  inconsistent  with  law  for  the 
government  of  his  department,  the  conduct 
of  its  officers  and  clerks,  the  distribution  and 
performance  of  its  business,  and  the  custody, 
use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it.  The  regu- 
lations in  question  may  not  have  been  abso- 
lutely or  indispensably  necessary  to  accom- 
plish the  objects  indicated  by  the  statute. 
But  that  is  net  the  test  to  be  applied  when 
we  are  determining  whether  an  act  of  Con- 
gress transcends  the  powers  conferred  upon 
it  by  the  Constitution.  Congress  has  a  large 
discretion  as  to  the  means  to  be  employed  in 
the  execution  of  a  power  conferred  upon  it, 
and  is  not  restricted  to  "those  alone  with- 
out which  the  power  would  be  nugatory;" 
for,  "all  means  which  are  appropriate,  which 
are  plainly  adapted"  to  the  end  authorized 
to  be  attained,  "which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  tlie 
Constitution,  are  constitutional."  "Where 
the  law  fs  not  prohibited,  and  is  really  cal- 
culated to  effect  any  of  the  objects  intrusted 
to  the  government,  to  undertake  here  to  in- 
quire into  the  degree  of  its  necessity  would 
be  to  pass  the  line  which  circumscribes  the 
judicial  department  and  to  tread  on  legis- 
lative ground."  McCulioch  v.  Maryland,  4 
Wheat.  316,  415,  421,  423,  4  h.  ed.  570,  603, 
605.  In  the  more  recent  case  of  Logan  v. 
United  Btatea,  144  U.  S.  263,  283,  293,  36  h. 
ed.  429,  435,  439,  12  Sup.  Ct.  Rep.  617,  622, 
626,  this  court,  referring  to  the  above  con- 
stitutional provision,  said  that,  "in  the  ex- 
ercise of  this  general  power  of  legislation. 
Congress  may  use  any  means,  appearing  to 
it  most  eligible  and  appropriate,  which  are 
adapted  to  the  end  to  be  accomplished,  and 
are  consistent  with  the  letter  and  the  spirit 
of  the  Constitution."  Again:  "Every  right 
created  by,  arising  under,  or  dependent  upon 
the  Constitution  of  the  United  States  may  be 
protected  and  enforced  by  Congress  by  such 
means  and  in  such  manner  as  Congress,  in 

l469]*the  exercise  of  the  correlative  duty  of  pro- 
tection, or  of  the  legislative  powers  conferred 
upon  it  by  the  Constitution,  may  in  its  dis- 
cretion deem  most  eligible  and  best  adapted 
to  attain  the  obiect." 

Can  it  be  said  that  to  invest  the  Secretary 
•f  the  Treasury  with  authority  to  prescribe 
860 


regulations  not  inconsistent  with  law  for  the 
conduct  of  the  business  of  his  departmeet, 
and  to  provide  for  the  custody,  use,  and  pre»- 
ervation  of  the  records,  papers,  and  property 
appertaining  to  it,  was  not  a  means  appro- 
priate and  plainly  adapted  to  the  successful 
administration  of  the  affairs  of  that  depart- 
ment? Manifestly  not.  The  bare  state- 
ment of  the  proposition  suggests  this  conclu- 
sion, and  extended  argument  to  support  it 
is  unnecessary. 

This  brings  us  to  the  question  whether  it 
was  inconsistent  with  law  for  the  Secretary 
to  adopt  a  regulation  declaring  that  all 
records  in  the  offices  of  collectors  of  internal 
revenue,  or  any  of  their  deputies,  are  in  their 
custody  and  control  "for  purposes  relating 
to  the  collection  of  the  revenues  of  the 
United  States  only,"  and  that  collectors 
"have  no  control  of  them,  and  no  discreiion 
with  regard  to  permitting  the  use  of  them 
for  any  other  purpose." 

There  is  certainly  no  statute  which  ex- 
pressly or  by  necessary  implication  forbade 
the  adoption  of  such  a  regulation.  This  be- 
ing the  case,  we  do  not  perceive  upon  what 
ground  the  regulation  in  question  can  be  re- 
garded as  inconsistent  with  law,  unless  it  be 
that  the  records  and  papers  in  the  olTioe  of  a 
collector  of  internal  revenue  are  at  all  times 
open  of  right  to  inspection  and  examination 
by  the  public  despite  the  wishes  of  the  de- 
partment. That  cannot  be  admitted.  The 
papers  in  question,  copies  of  which  were 
sought  from  the  appellee,  were  the  property 
of  the  United  States,  and  were  in  his  official 
custody  under  a  regulation  forbidding  him 
to  permit  their  use  except  for  purposes  re- 
lating to  the  collection  of  the  revenues  of 
the  United  States.  Reasons  of  public  policy 
may  well  have  suggested  the  necessity,  in 
the  interest  of  the  government,  of  not  allow- 
ing access  to  the  records  in  the  offices  of  col- 
lectors of  internal  revenue,  except  as  might 
be  directed  by  the  Secretary  of  the  Treasury. 
The  interests  of  persons  compelled,  under 
the  revenue  'laws, to  furnish  information  as[4T^ 
to  their  private  business  affairs  would  often 
be  seriously  affected  if  the  disclosures  so 
made  were  not  properly  guarded.  Besides, 
great  confusion  might  arise  in  the  business 
of  the  department  if  the  Secretary  allowed 
the  use  of  records  and  papers  in  the  custody 
of  collectors  to  depend  upon  the  discretion 
or  judgment  of  subordinates.  At  any  rate, 
the  Secretary  deemed  the  regulation  in  ques- 
tion a  wise  and  proper  one,  and  we  cannot 
perceive  that  his  action  was  beyond  the  au- 
thority conferred  upon  him  by  Congress.  In 
determining  whether  the  regulations  pro- 
mulgated by  him  are  consistent  with  law,  we 
must  apply  the  rule  of  decision  which  con- 
trols when  an  act  of  Congress  is  assailed  aa 
not  being  within  the  powers  conferred  upon 
it  by  tho  Constitution ;  that  is  to  say,  a  reg- 
ulation adopted  under  §  161  of  the  Revised 
Statutes  should  not  be  disregarded  or  an- 
nulled unless,  in  the  judgment  of  the  court, 
it  is  plainly  and  palpably  inconsistent  with 
law.  Those  who  insist  that  such  a  regula- 
tion is  invalid  must  mafce  its  invalidity  so 
manifest  that  the  court  has  no  choice  except 
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to  hold  that  the  Secretary  has  exceeded  his 
authority  and  employed  means  that  are  not 
at  all  appropriate  to  the  end  specified  in  the 
act  of  Congress. 

In  our  opinion  the  Secretary,  under  the 
regulations  as  to  the  custody,  use,  and  pres- 
ervation of  the  records,  papers,  and  property 
appertaining  to  the  business  of  his  depart- 
ment, may  U.ke  from  a  subordinate,  such  as 
a  collector,  all  discretion  as  to  permitting 
the  records  in  his  custody  to  be  used  for 
any  other  purpose  than  the  collection  of  the 
revenue,  and  reserve  for  his  own  determina- 
tion all  matters  of  that  character. 

The  judgment  of  the  District  Court  it 
afflrmed. 


]»TH0M.4S  M.  ADAMS  and  E.  C.  Means,  Ad- 
ministrators, with  the  Will  Annexed,  of 
Thomas  W.  Means,  Petitioners, 

V. 

BENJAMIN  R.  COWEN,  Evan  P.  Williams, 
and  A.  S.  Frazer,  Trustees. 

(See  S.  d  Reporter's  ed.  471-485.) 

Wills — oonstruotion  of — advancement  as  a 
gift — receipt  for  legacy  without  considera- 
tion. 


1.  Honeys  advanced  by  testator  to  a  son  dur- 
ing bis  lifetime  and  after  the  will  was  made, 
whatever  the  amount,  and  whether  charged 
on  hia  books  or  not,  cannot  be  deducted  from 
the  share  of  such  son  under  a  will  reciting 
that  he  has  made  advances  to  children,  which 
are  charged  to  them  on  his  books,  and  may 
make  farther  advances  which  may  be  charged 
on  bis  books  to  their  respective  accounts,  and 
that  he  desires  that  equal  provision  made  for 
eacb  dtall  be  In  addition  to  the  "advances 
made  or  that  may  hereafter  be  made,"  and 
that  "said  advances  made  and  that  may  here- 
after be  made  be  treated,  not  as  advances,  bat 
as  gifts,  not  in  any  manner  to  be  accounted 
for." 

2.  A  receipt  acknowledging  payment  of  a  leg- 
acy which  Is  not  paid,  except  by  the  cancela- 
tion of  an  alleged  debt  of  the  legatee  to  the 
testator  for  advances  which,  by  the  will,  were 
to  be  treated  as  a  gift  to  the  son,  will  not  be 
upheld  when  It  was  obtained  by  the  represent- 
atives of  the  estate,  who  were  In  a  fiduciary 
relation  to  the  legatee,  and  who  Insisted  that 
be  was  morally,  if  not  legally,  bound  to  exe- 
cute the  release,  thereby  securing  It  from  blm, 
when  he  was  by  business  reverses  broken  In 
spirit  and  wavering  in  bis  purposes. 


Nora. — That  the  intention  of  the  testator  ts 
to  govern  in  the  interpretation  of  Killt — see 
notes  to  Dougherty  v.  Rogers  (Ind.)  3  L.  R.  A. 
847  ;  Boston  Safe  Deposit  &  T.  Co.  v.  Coffin 
(Mass.)  8  L.  R.  A.  T40 :  Davidson  v.  Coon 
(Ind.)  9  L.  R.  A.  584;  Masterson  v.  Town- 
staend  (N.  Y.)  10  L.  R.  A.  810;  Pray  v.  Belt, 
7  L.  ed.  U.  8.  809. 

A»  to  doctrine  of  advancements;  diatin- 
Quished  from  gift;  intention;  elfect  on  legacy — 
sec  Jaques  v.  Swasey  (Mass.)  12  L.  R.  A.  500, 
and  note. 

At  to  effect  and  coiiolusiveneia  of  receipts — 
see  note  to  Baker  v.  Nacbtrleb,  16  L.  ed.  U.  S. 
628. 
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[No.  113  of  October  Term,  1808.] 

Argued  January  9,  10,  1899.  Affirmed  hp 
Divided  Court  May  Be,  1899.  [See  Book 
43,  p.  1188.]  Leave  granted  to  file  peti- 
tion for  rehearing  May  22,  1899.  Rehear- 
ing granted  October  30,  1899.  Reargued 
January  10,  11,  1900.  Decided  April  16, 
1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decision  reversing 
a  decree  of  the  Circuit  Court  dismissing  a 
bill   against  administrators.    Affirmed. 

See  same  case  below,  47  U.  S.  App.  676,  80 
Fed.  Rep.  448,  26  C.  C.  A.  547. 

Statement  by  Mr.  Justice  Brewer: 
•On  November  16,  1891,  the  re8pondents,[4T*l 
trustees  for  the  wife  and  children  of  Wil- 
liam Means,  filed  their  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Kentucky  against  the  petitioners  as  admin- 
istrators (with  the  will  annexed)  of  Thomas 
W.  Means,  deceased,  and  John  Means,  a  son 
of  said  Thomas  W.  Means.  The  case  passed 
to  hearing  in  that  court  upon  pleadings  and 
proofs,  and  resulted  in  a  decree,  on  July  31, 
189.5,  in  favor  of  the  defendants,  dismissing 
the  bill.  From  such  dismissal  the  plaintiffs 
appealed  to  the  circuit  court  of  appeals  for 
the  sixth  circuit,  which  court,  on  February 
8,  1897,  reversed  the  decree  of  dismissal,  and 
entered  a  decree  in  favor  of  the  plaintiffs. 
47  U.  S.  App.  430,  78  Fed.  Rep.  536,  24  C.  C. 
A.  198,  47  U.  S.  App.  676,  80  Fed.  Rep.  448, 
25  C.  C.  A.  547.  On  May  24, 1897,  a  petition 
was  filed  in  this  court  for  a  certiorari,  which 
was  allowed,  and  on  December  6,  1897,  the 
certiorari  and  return  were  duly  filed.  At 
the  October  term,  1898,  of  this  court,  after 
argument  and  on  May  22,  1899,  the  decree  of 
the  Circuit  Court  of  Appeals  was  affirmed  by 
a  divided  court.  Thereafter,  upon  petition,  a 
rehearing  was  ordered,  and  the  case  was  ar- 
gued at  the  present  term  before  a  full  bench. 

*The  facts  are  these:     Thomas  W.  Moans,r473] 
a  resident  of  Ashland,  Kentucky,  died  there 
on  June  8,  1890,  leaving  an  estate  consisting 
chiefly  of  personal  property,  which  was  ap- 

firaised  (including  the  notes  of  his  son,  Wil- 
iam  Means,  for  $130,035.75)  at  $752,302.44. 
He  left  four  children.  John  Means,  William 
Means,  Margaret  A.  Means,  and  Mary  A.  Ad- 
ams, and  one  grandson,  Thomas  M.  Culbcrt- 
son,  the  only  child  of  a  deceased  daughter. 
Some  ten  years  prior  to  hia  death,  and  on 
July  20.  1880,  he  made  a  will,  in  which,  aft- 
er provisions  for  the  payment  of  his  debts, 
funeral  expenses,  and  expenses  of  adminis- 
tration, were  these  two  items: 

"Item  4.  I  give,  devise,  and  bequeath  all 
the  residue  and  remainder  of  my  estate,  per- 
sonal, real,  and  mixed,  wherever  situatea  or 
located,  of  wh'ch  I  shall  die  possessed,  to  be 
equally  divided  among  my  four  children, 
John  Means,  William  Means,  Mary  A.  Ad- 
ams, and  Margaret  A.  Means,  and  my  grand- 
son, Thomas  M.  Culbertson  (son  and  sole 
heir  of  my  deceased  daughter,  Sarah  Jane 
Culbertson),  who  shall  be  living  at  the  time 
of  my  decease,  and  the  issue  of  any  child 
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now  liTing,  and  of  said  grandson,  who  may 
then  have  deceased,  such  issue  taking  the 
share  to  which  such  child  or  grandson  would 
be  entitled  if  living.  But  said  share  given, 
devised,  and  bequeathed  to  said  grandson  or 
his  issue  is  to  be  held  in  trust  as  hereinafter 
provided,  and  to  be  subject  to  the  provisions 
hereinafter  contained  as  to  said  grandson's 
share. 

"Item  6.  I  have  made  advances  to  my  said 
children  which  are  charged  to  them  respec- 
tively on  my  books,  and  I  may  make  further 
advances  to  them  respectively,  or  to  some  of 
them,  and  to  my  said  grandson,  which  may  be 
charged  on  my  books  to  their  respective  ac- 
counts. I  desire  the  equal  provision,  herein 
made  for  said  children,  and  the  provision  for 
said  grandson,  to  be  a  provision  for  them 
respectively,  in  addition  to  said  advances 
made  and  that  may  hereafter  be  made,  and 
that  in  the  division,  distribution,  and  settle- 
ment of  my  said  estate  said  advances  made 
and  that  may  hereafter  be  made,  be  treated, 
not  as  advancements,  but  as  gifts  not  in  any 
manner  to  be  accounted  for  by  my  said  chil- 
dren and  grandson,  or  any  of  them,  or  the  is- 
sue of  any  of  them." 
4]  'Thomas  W.  Means  was  a  prosperous  iron 
manufacturer,  who  had,  as  stated,  accumu- 
lated in  his  lifetime  a  large  estate.  For 
many  years  he  had  been  in  the  habit  of  let- 
ting his  children  have  money.  This  he  had 
been  doing  for  at  least  twenty-five  years  be- 
fore the  making  of  the  will.  This  money 
was  AOt  given  to  them  in  equal  sums  at  reg- 
ular or  irregular  intervals.  In  other  words, 
he  was  not  making  a  partial  and  equal  dis- 
tribution of  his  estate  in  advance  of  his 
death,  but  the  money  was  paid  to  or  for  one 
or  another  of  his  children  as  occasion  seemed 
to  call  for  it.  Accounts  were  entered  with 
each  of  these  children  in  his  books,  and  the 
money  thus  paid  to  or  for  them  was  chargefl 
against  them  in  these  accounts,  so  that  up- 
on the  face  of  the  books  they  stood  as  debt- 
ors to  him  for  the  amounts  so  charged.  The 
amounts  thus  charged  were  sometimes  large. 
Tlic  accounts  were  often  reduced  by  money 
or  property  returned  to  the  father.  So  the 
father  dealt  separately  with  each  child,  let- 
ting him  or  her  have  money  whenever  in  his 
judgment  the  interest  of  the  child  called  for 
it.  He  was  helping  them  in  their  business, 
paying  their  debts,  and  otherwise  using  hit 
large  properties  for  their  benefit.  At  the 
same  time  the  accounts  were  kept  in  his 
books  in  such  a  way  as  to  indicate  that  he 
retained  a  claim  against  each  child  for  the 
balance  shown  on  such  account.  He  made 
memoranda  on  his  books,  such  as  this  at  the 
head  of  John's  account:  "This  account  and 
the  accounts  of  William  Means  and  Mary  A. 
Adams  are  not  to  be  charged  with  interest 
when  final  settlement  is  made,  or  at  any 
time.  Thomas  W.  Means."  With  that  as 
the  relation  between  himself  and  children, 
Thomas  W.  Means  made  the  will  containing 
the  two  items  above  quoted.  He  was  then 
seventy-seven  years  old.  At  the  date  of  the 
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will  the  accounts  showed  the  following  dd^ 
or  balances: 

John $79,214  36 

William 58,409  64 

Mrs.  Adams 61,207  48 

Margaret 39,120  78 

Mrs.  Culbertson 29,600  82 

In  1888  a  bank  in  Cincinnati,  of  whieh 
William  was  president,  failed,  a  failure 
which  brought  financial  ruin  to  William.  To 
'relieve  him  from  the  embarrassment  aD(I[47S] 
dangers  whch  threatened  by  reason  of  sodi 
failure,  a  large  sum  of  money  was  paid  out 
by  Thomas  W.  Means  for  William's  benefit. 
The  question  presented  in  this  case  is  whether 
the  money  thus  paid  out  is  to  be  held  a  part 
of  William's  share  of  his  father's  estate,  ur 
whether  it  is  to  be  deducted  from  the  estate 
and  the  division  made  of  the  balance  between 
the  live  legatees. 

Mr.  lAwrenee  MmtwsII,  Jr.,  argued  the 
cause  and,  with  ileatra.  John  F.  Bager  and 
Julius  L.  Anderson  filed  a  brief  for  petiUon- 
ers. 

Messrs.  Jndsoa  Harmon  and  Jolui  X 
OUdden  argued  the  cause  and,  with  Mr.  H. 
I'.  Whitaker,  filed  a  brief  for  respondents. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  opin-{4TS] 

ion  of  the  court: 

The  primary  question  is  upon  the  con- 
struction of  the  fifth  item  of  the  will  of 
Thomas  W.  Means.  If  there  had  been  no 
such  item  of  course  all  sums  due  from  the 
children  and  grandchild  to  the  father  and 
grandfather  would  be  part  of  the  property 
of  his  estate  and  to  be  counted  in  determin- 
ing the  sum  to  be  divided  among  the  five  in 
accordance  with  item  4.  But  item  5  evident- 
ly contemplated  that  some  amounts  were  to 
be  deducted  from  the  gross  sum  of  the  dece- 
dent's pronerty  before  a  division  was  to  be 
made.  What  were  those  deductions?  What 
did  the  testator  intend  should  be  deducted  T 
For,  in  the  absence  of  some  absolute  and  con- 
trolling rule  of  law  to  the  contrary,  the  in- 
tentions of  a  testator,  as  deduced  from  the 
language  of  the  will,  construed  in  the  light 
of  the  circumstances  surrounding  him  at  the 
date  of  its  execution,  always  control  as  to 
the  disposition  of  the  estate.  Without  en- 
tering into  any  discussion  we  make  these 
quotations  from  prior  decisions  of  this  court. 
In  Smith  v.  Bell,  6  Pet.  G8.  8  L.  ed.  322,  it 
wns  said  by  Chief  Justice  Marshall: 

■'The  first  and  great  rule  in  the  exposition 
of  wills,  to  which  all  other  rules  must  bend, 
is  that  the  intention  of  the  testator  ex- 
pressed in  his  will  shall  prevail,  provided 
it  be  conc^istent  with  the  rules  of  law.  |/>a- 
vie  V.  Stephens]  1  Dougl.  322;  [I'crrin  v. 
Blake]  1  W.  Bl.  672.  This  principle  *is  geu-[47C) 
erally  asserted  in  the  construction  of  every 
testamentary  disposition.  It  is  emphatical- 
ly the  will  of  the  person  who  makes  it,  and 
is  defined  to  be  'tne  legal  declaration  of  a 
man's  intentions  which  he  wills  to  be  per- 
formed after  his  death.'  2  Bl.  Com.  499. 
These  intentions  are  to  be  collected  from  his 
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word*  and  ought  to  be  carried  into  effect  if 
they  be  consistent  with  law.  In  the  con- 
struction of  ambiguous  expressions,  the  sita- 
Ation  of  the  parties  may  properly  be 
taken  into  view.  The  ties  which  connect  tho 
testator  with  his  legatees,  the  affection  sub- 
sisting between  them,  the  motives  which  may 
reas6nably  be  supposed  to  operate  with  him 
and  to  inUuence  liim  in  the  disposition  of  his 
property,  are  all  entitled  to  consideration  in 
expounding  doubtful  words  and  ascertaining 
the  meaning  in  which  the  testator  used 
them.  ...  No  rule  is  better  settled 
than  that  the  whole  will  is  to  be  taken  to- 
gether, and  is  to  be  so  construed  as  to  give 
effect,  if  it  be  possible,  to  the  whole.  .  .  . 
Notwithstanding  the  reasonableness  and 
good  sense  of  this  general  rule,  that  the  in- 
tention shall  prevaU,  it  has  been  sometimes 
disregarded.  If  the  testator  attempts  to  ef- 
fect that  which  the  law  forbids,  his  will 
must  yield  to  tlie  rules  of  law.  But  courts 
lutve  sometimes  gone  farther.  The  con- 
struction put  upon  words  in  one  will  has 
been  supposed  to  furnish  a  rule  for  constru- 
ing the  same  words  in  other  wills ;  and  there- 
by to  furnish  some  settled  and  fixed  rules  of 
•onstruction  which  ought  to  be  respected. 
We  cannot  say  that  this  principle  ought  to 
be  totally  disregarded;  but  it  should  never 
be  carried  so  far  as  to  defeat  the  plain  in- 
tent, if  that  intent  may  be  carried  into  exe- 
cution without  violaUng  the  rules  of  law.  It 
has  been  said  truly  ( [Oulliver  v.  Poyntai]  3 
Wils.  141 )  'that  cases  on  wills  may  guide  us 
to  general  rules  of  construction ;  but  unless 
a  case  cited  bo  in  every  respect  directly  in 
point,  and  agree  in  every  circumstance,  it 
will  have  little  or  no  weight  with  the  court, 
who  always  look  upon  this  intention  of  the 
testator  as  the  polar  star  to  direct  them  in 
the  construction  of  wills." 

And  in  Blake  ▼.  Bawkina,  98  U.  S.  315, 
324,  25  L.  ed.  130,  141,  Mr.  Justice  Strong 
used  these  words: 

"It  is  a  common  remark,  that,  when  inter- 
preting a  will,  the  attending  circumstances 
f4T7]of  the  testator,  such  as  the  condition  *of  his 
family,  and  the  amount  and  character  of  his 
property,  may  and  ought  to  be  taken  into 
consideration.  The  interpreter  may  place 
himself  in  the  position  occupied  by  the  tes- 
tator when  he  made  the  will,  and  from  that 
standpoint  discover  what  was  intended." 

See  also  Clarke  v.  Boorman,  18  Wall.  493, 
21  L.  ed.  904;  Cotton  v.  Cotton,  127  U.  S, 
300.  32  L.  ed.  138,  8  Sup.  Ct.  Rep.  1164;  Lee 
V.  Simpson,  134  U.  S.  572,  33  L.  ed.  1038,  10 
Sup.  Ct.  Rep.  631. 

In  (he  lif;nt  of  these  decisions  we  turn  to 
inquire.  What  was  the  intention  of  the  testa- 
tort  Suppose  that  on  the  next  day  after 
making  tins  will  he  had  died,  upon  what  ba- 
sis would  the  distribution  of  his  estate  have 
been  made?  Obviously  by  first  canceling  all 
the  gifts  and  advances  made  to  his  children, 
and  then  distributing  the  balance  equally  be- 
tweentheflve.  For  b«  declares  that  the  equal 
proyision  mode  hf  item  4  shall  be  in  addition 
tohisftdTanoes/'andthatin  the division.dis- 
tribution,  and  tetUement  of  my  said  estate 
Mid  advances  .  .  .  be  treated,  not  as  ad- 
Tancements,  but  as  gifts  not  in  any  manner 
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to  be  accounted  for  by  my  said  children  and 
grandson,  or  any  of  them,  or  the  issue  of  any 
of  them."  Language  could  not  be  more 
clear.  Nothing  could  express  the  intent  of 
the  testator  more  forcibly  that  these  words. 
Whatever  he  had  done  in  the  way  of  letting 
his  children  and  grandson  have  money  was 
to  be  taken  as  a  matter  of  gift,  for  which 
none  of  the  recipients  was  to  account,  and 
only  his  estate,  less  such  gifts  and  advances, 
was  to  be  equally  distributed  between  the 
legatees  named.  And  this  intent,  which  is 
so  clearly  disclosed  in  respect  to  what  he  had 
already  done,  is  equally  clear  in  respect  to 
what  he  might  do  thereafter.  He  says  that 
he  "may  miuce  further  advances  to  them  re- 
spectively, or  to  some  of  them,"  and  declares 
that  in  the  division,  distribution,  and  settle- 
ment of  his  estate  "said  advances  .  .  . 
that  may  hereafter  be  made,  be  treated,  not 
as  advancements,  but  as  gifts."  In  other 
words,  as  he  had  used  some  of  his  property 
in  the  past  again  and  again  to  help  his  chil- 
dren, he  saw  that  it  was  likely  in  the  future 
he  might  do  the  same  thing,  and  declared, 
not  only  that  every  dollar  he  had  let  them 
have  in  the  past,  but  also  every  dollar  that 
he  might  let  them  have  in  the  future,  should 
be  taken,  "not  as  advancements,  but  as 
gifts."  Not  only  that,  but  that  such  gifts 
should  not  be  accounted  for  in  any  manner 
•by  any  of  the  recipients,  and  that  only  theI4T8J 
balance  of  his  estate,  after  all  these  personal 
gifts  were  canceled,  should  be  distributed 
equally  among  the  legatees.  As  in  the  past 
he  had  freely  used  his  estate  for  the  benefit 
of  his  children,  so  he  announced  his  inten- 
tion to  deal  as  freely  with  it  in  the  future, 
and  to  use  any  part  of  it  in  any  way  that  he 
micht  deem  best  for  the  interests  of  any  one 
of  nis  children,  and  declared  that  such  help 
given,  or  that  might  be  given  in  the  future, 
should  not  be  made  the  Msis  of  any  account- 
incr  between  his  legatees.  He  knew  he  hod 
a  large  estate,  and  that,  whatever  he  might 
do  with  a  fraction  of  it,  there  would  be  an 
abundance  left  for  each  of  them — enough  to 
place  them  beyond  the  reach  of  want.  He 
bad  the  large  and  generous  paternal  feeling; 
that  feeling  which  prompts  the  parent  to 
care  as  best  he  can  during  his  lifetime  for 
each  of  his  children  according  to  their  re- 
spective wants,  and  he  did  not  mean  that 
anything  he  did  for  one  child  should  be 
challenged  by  another.  He  doubtless  re- 
called, as  every  parent  does,  that  during  in- 
fancy and  childhood  one  child  had  called  for 
more  attention  and  care,  more  hours  of  toil 
and  watch,  than  another.  He  realized  that 
as  they  had  grown  to  manhood  and  woman- 
hood, "and  entered  into  their  various  places 
in  life,  thoip  had  been  different  calls  for  pe- 
cuniary assist.ince,  and  that  doubtless  there 
would  be  differences  in  the  future.  He  knew 
that  he  had  responded  to  everjr  need  of  each 
child  in  its  early  days,  was  trying  in  the  lat- 
er days  of  manhood  and  womanhood  to  make 
like  responses,  and  felt  that  while  life  should 
be  prolonged  to  him  he  would  be  under  the 
same  pressure  of  affection  to  each.  He  be- 
lieved that  after  he  had  done  in  his  liietime 
what  in  his  judgment  they  severallyrequired 
there  would  be  an  abundance  of  his  estate 
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left  for  distribution^  and  intended  that  all 
dealings  between  himself  and  each  of  his 
children  should  be  wiped  out — there  should 
be  a  tahula  rasa — and  that  what  was  left 
(and  it  would  be  a  large  estate)  after  hav- 
ing discharged  to  each  one  his  paternal  obli- 
gation, the  untouched  estate,  snould  be  dis- 
tributed equally.  We  do  not  see  how  that 
purpose  and  thought  of  his  could  be  ex-' 
pressed  more  clearly  and  forcibly  than  it 
was  done  in  the  fifth  item  of  the  will,  and  it 
would  be  a  sad  commentary  on  the  wisdom 
of  the  law  if  that  purpose  was  not  recognized 
and  enforced. 

[479]  »i^  jg  gjud  that  there  is  an  expressed  limi- 
tation on  this  generous  purpose  in  that  he 
describes  the  advances  already  made  as 
"charged  to  them  respectively  on  my  books," 
and  that  as  to  further  advances  they  "may 
be  charged  on  my  books  to  their  respective 
accounts,"  and  that  in  order  thut  any  subse- 
quent advances  should  come  within  the  scope 
of  this  provision  they  should  be  formally 
charged  on  his  books  "to  their  respective  ac- 
counts." We  cannot  believe  that  the  gener- 
ous purposes  of  the  father  were  intended  to 
be  limited  by  the  action  of  a  bookkeeper.  In 
the  full  possession  of  his  faculties  and 
watchful  over  his  books  he  knew  what  en- 
tries had  been  made,  and  that  they  told  the 
full  story  of  his  advances  to  his  children, 
and  BO,  not  unnaturally,  he  referred  to  those 
books  as  evidence  of  Uiose  advances,  but  as 
to  future  advances  he  says  only  that  they 
"may  be  charged  on  my  books,"  and  surely 
he  did  not  make  the  possibilities  of  such  en- 
tries the  measure  of  his  generosity.  He  ^ob 
seventy-seven  years  of  age  when  this  will 
was  made.  He  could  not  foresee  the  length 
of  days  which  might  be  allotted  to  him  nor 
the  possible  failure  of  any  of  his  faculties — 
and  indeed  before  his  death  there  was  a  fail- 
ure of  eyesight,  and  possibly,  towards  the 
last,  of  his  mental  powers.  Of  course, 
when  he  made  this  will  he  knew  the  possibil- 
ity of  these  things,  and  it  is  inconsistent 
with  the  whole  spirit  of  the  will  to  suppose 
that  he  meant  that  his  generosity  should  be 
determined  and  measured  by  the  fidelity  or 
forgetfulness  of  a  mere  clerk.  No  man  act- 
ing in  a  spirit  of  generous  affection  ever  con- 
templates that  a  stranger  shall  measure  the 
scope  and  reach  of  such  affection.  It  is  a 
matter  personal  to  himself,  the  banning 
and  ending  of  which,  the  scope  and  limits  of 
which,  he  and  he  only  is  to  determine. 

With  this  understanding  of  the  scope  and 
purpose  of  this  clause  in  the  will,  we  pass 
to  a  consideration  of  what  took  place  in  re- 
spect to  the  advances  for  the  benefit  of  his 
son  William.  .\t  that  time  the  father  was 
feeling  the  weaknesses  of  old  age,  his  eye- 
sight was  failing,  and  he  had  called  his  son 
John  to  act  as  nis  agent  in  the  care  of  his 
estate.  News  of  the  disaster  to  the  bank  and 
the  effect  of  its  failure  on  the  welfare  of  his 
son  William  came  to  the  father,  and  John 
went  to  Cincinnati  to  investigate,  came  back 

[480]and  reported  the  situation  as  he  had  'found 
it;  told  his  father  of  the  personal  loans  made 
to  William  by  the  bank,  and  that  they  were 
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secured  by  collateral.     We  quote  his  tali- 
monv  as  to  the  conversation  with  his  fxtier. 


Q.  832.  What  eommnnicatioii  did  jm 
have  with  your  father  upon  your  retnn  ■ 
Ashland? 

il.  I  told  him  of  WiUiam's  ddit  ts  Ot 
bank — individual  debt — and  what  it  vsok 
probably  amount  to,  and  that  friends  iet 
advised  it  was  for  William's  interest  tkt 
that  debt,  individual  debt,  should  be  pui. 
I  told  him  that  the  securities  whidi  WilHia 
had  turned  over  to  the  bank  as  aerantr  ■ 
the  debt  would  some  of  thetn  profaabh-  k 
sacrificed  at  a  sale  here — that  I  thoqgkt  «i 
had  better  pay  the  debt. 

Q.  833.  What  did  he  say? 

A.  He  said  that  he  was  satialied  t»  4t 
whatever  I  thought  was  best. 

Q.  834.  What  else  did  he  say  aboot  tkt 
matter  other  than  to  say  to  yon  that  he  wm 
satisfied  to  do  whatever  yon  thought  «m 
best? 

A.  Well,  I  think  I  have  answered  it.  I 
cannot  repeat  the  conversation  betseea  ■ 
any  more  than  the  general  result  of  it. 

On  the  faith  of  this  conversation  Joha  re- 
turned to  Cincinnati,  and  having  raised  tkt 
needed  money,  paid  off  William's  obligatiaai 
to  the  bank  and  took  up  the  collateral,  whoa 
face  value  was  largely  in  excess  of  the  ■- 
debtedness.  That  Uie  collateral  when  rraf- 
erly  utilized,  as  it  apparently  was,  did  Ml 
pay  the  amount  of  William's  indebtedafst 
to  the  bank,  is  immaterial,  nor  is  it  matensi 
that  William  gave  a  note  for  the  amoont  ■( 
this  advance,  as  well  as  other  notes  after- 
wards for  like  advances,  and  that  such  mitm 
were  entered  on  the  books  of  the  father  is 
the  account  of  "bills  receivable."  It  af- 
pears  that  this  payment  was  not  made  at  tkt 
request  of  William,  but  made  upon  coasslta 
tion  between  the  father  and  his  sod  tat 
agent,  John,  and  made  probably  with  the  a 
pectation  that  the  collateral,  if  proper^} 
used,  would  pay  the  amount  ot  the  iudcbsrf 
ness. 

And  here  it  becomes  important  to  eo««idtr 
the  relations  of  John  Means  to  his  fst^ 
As  the  father  grew  old  and  his  facnitie*  b*- 
gan  to  fail  he  naturally  called  his  oldest  ■■ 
John  into  his  service,  and  John  acted  d*- 
ing  the  last  years  of  his  father's  life  as  kit 
agent,  and  it  was  really  at  John's  suggtitu* 
••that  the  money  was  advanced  for  the  hrv  .' 
of   William.    But  in   calling   John  to  k.« 
service  as  agent  and  caretaker  of  his  prw 
erty  there  is  nothing  to  indicate  that  <*« 
father  meant  that  the  son  should  do  UT 
thing  to  prevent  the  full  carrying  oat  of  tkt 
purpose  expressed  in  his  will.     He  had  bf  «i- 
press  authority,  and  indeed  no  implitd  s» 
thority,  to  alter  that  instrument  in  wkisk 
had  long  been    recorded  the   settled  dnw 
mination  of  the  father.     So  that  wk«t»*w 
he  may  have  done  in  caring  for  the  proswrty 
as  the  agent  of  his  father  during  his  lifrt.-w 
is  not  to  be  taken,  unless  there  are  othtr  i* 
cumstances  to  indicate  the  fact,  as  tkovisC 
an  intent  on  the  part  of  the  father  to  <^^ 
in  any  way  tiie  scope  and  effect  of  tkt  •» 
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And  indeed  it  is  but  simple  justice  to  John 
Means  to  say  that  from  the  evidence  we  are 
satisfied  that  there  was  no  thought  or  intent 
on  his  part  to  change  or  limit  his  father's 
will.  He  did  not  intend  by  any  strategy  or 
device  to  thwart  his  father's  purpose  of 
kindness  to  any  of  his  children,  nor  did  he 
pursue  the  course  he  did  in  respect  to  this 
advance  with  the  idea  that  he  could  satisfy 
his  father's  desire  to  help  William  and  at 
the  same  time  place  the  act  of  help  outside 
the  reach  of  item  5  of  the  will,  and  thus  ad- 
vance the  pecuniary  interest  of  himself  and 
the  other  l^;atees  not  thus  helped  by  his 
father.  Very  likely  he  was  uncertain  as  to 
the  construction  which  would  be  placed  upon 
item  5;  possibly  thought  that  even  if  i^ 
meant  exactly  that  which  we  are  clear  it  does 
mean,  there  might  be  an  impropriety  at  his 
father's  age  and  feebleness  in  his  advancing 
so  much  money  for  the  benefit  of  a  single 
child,  and  in  order  that  the  transaction,  in 
case  of  his  death  before  that  of  his  father, 
might  be  clearly  disclosed,  took  notes  from 
William  and  entered  them  on  his  father's 
books  under  the  head  of  "bills  receivable." 
It  appears  from  some  of  the  testimony  that 
there  was  also  a  thought  of  protecting  Will- 
iam's share  in  the  estate  which  by  the  death 
of  the  father  might  soon  come  to  him,  from 
attacks  of  creditors,  and  it  may  also  be  that 
partly  on  that  account  William  executed  the 
notes  which  were  received  for  these  moneys. 
At  any  rate,  the  correspondence  between  the 
brothers  at  the  time  of  these  transactions  in- 
dicates that  they  were  friendly,  and  that 
John  was  willingly  doing  that  which  he 
(488]thoughtthe 'father  desired  inusin);  aportion 
of  the  father's  estate  in  helping  William  out 
of  his  troubles.  But  whatever  John  or  Will- 
iam may  have  purposed  or  thought,  the  evi- 
dence docs  not  indicate  that  the  father  in- 
tended that*  this  held  extended  to  William 
should  stand  in  any  different  attitude  to  that 
which  he  had  theretofore  extended  to  others 
of  his  children,  or  meant  that  this  advance 
should  not  come  within  the  scope  of  the  pro- 
visions in  item  S ;  and  that  is  the  fundamen- 
tal question  in  the  case.  It  is  the  father's 
estate  which  is  being  distributed,  and  it  is 
the  duty  of  the  courts  to  see  "that  it  is  dis- 
tributed according  to  his  expressed  intention. 

The  testimony  in  this  case  is  voluminous, 
and  there  are  many  facts  and  circumstances 
disclosed  in  it  throwing  light  on  the  Ques- 
tions which  we  have  considered.  We  have 
deemed  it  unnecessary  to  refer  to  them  in 
view  of  the  very  full  and  satisfactory  opinion 
filed  by  the  circuit  court  of  appeals,  in  which 
these  facts  and  circumstances  are  recited  and 
considered  at  length,  and  which  in  the  main 
meets  our  approval. 

One  further  question  remains  for  consid- 
eration: The  father  died  June  8,  1S90.  The 
will  was  duly  probated,  and  administrators 
with  the  will  annexed  were  appointed  and 
qualified.  On  October  IG,  1890,  William 
Means  executed  and  delivered  to  these  admin- 
istrators the  following  receipt: 

Ashland,  Ky.,  October  le,  1800. 
Received  of  Thomas  M.  Adams  and  E.  C. 
177  IT.  8. 


Means,  administrators  with  the  will  annexed 
of  the  estate  of  Thomas  W.  Means,  deceased, 
the  sum  of  one  himdred  and  thirty-six  thou- 
sand and  thirty-five  and  75-100  dollars,  be- 
ing a  part  of  my  distributable  share  as 
Iq^tee  under  said  will  applied  by  them  aa 
ordered  by  me  upon  the  following  notes  and 
claims  owed  by  me  to  the  estate  of  said  de- 
cedent, and  payable  to  his  order,  viz. : 

[Here  follows  description  of  ten  notes, 
with  balance  due  on  each,  aggregating  $136,- 
035.76.] 

This  receipt  is  given  in  pursuance  of  set- 
tlement made  October  0,  1890. 

William  Means. 
Attest:  John  F.  Hager. 
A.  E.  Lampton. 

•The  validity  of  this  receipt  or  release  w)ia[48S] 
challenged  by  the  respondents  (plaintiffs  in 
the  circuit  court) ,  who  claimed  title  to  that 
portion  of  the  estate  of  Thomas  W.  Means 
passing  under  the  will  to  William  Means  by 
virtue  of  the  following  proceedings :  At  the 
May  term,  1801,  of  the  common  pleas  court 
of  the  county  of  Greene,  state  of  Ohio,  a  de- 
cree was  entered  in  a  cause  then  pending  in 
said  court  between  William  Means  on  the 
one  side  and  on  the  other  Martha  £.  C. 
Means,  his  wife,  and  their  children,  Qertrude 
E.  Means  and  Pearl  E.  Means  and  Patti 
Means,  a  minor,  by  her  next  friend,  her 
mother,  which,  after  finding  that  in  the  life- 
time of  Thomas  W.  Means,  for  a  good  and 
valuable  consideration,  William  Means  made 
an  agreement  with  his  wife  and  children 
whereby  he  settled  upon  them,  through 
trustees,  for  their  maintenance  and  support, 
his  interest  in  expectancy  in  the  estate  of 
his  father,  Thomas  W.  Means,  transferred 
all  such  interest  to  the  plaintiffs  as  trustees. 
This  decree  having  been  entered  after  per- 
sonal service  upon  William  Means,  of  course 
binds  him  both  by  its  findings  and  order. 
How  far  the  findings  in  such  decree  as  to  the 
agreement  and  the  time  at  which  it  was  made 
may  affect,  the  action  of  the  administrators 
is  a  matter  discussed  in  the  briefs,  but  which 
we  deem  it  unnecessary  to  consider. 

Neither  do  we  stop  to  consider  the  charge 
of  fraudulent  conduct  on  the  part  of  the  ad- 
ministrators, for,  independently  of  those  con- 
siderations, we  are  of  opinion  that  equity 
will  not  enforce  this  receipt  or  release.  It 
was  a  surrender  by  William  Means,  without 
any  consideration,  of  practically  his  whole 
interest  in  his  father's  estate,  amounting  to 
between  $100,000  and  $200,000.  The  admin- 
istrators were  acting  in  a  fiduciary  capacity. 
Their  obligations  to  each  of  the  beneficiaries 
were  equal.  Their  duty  was  to  dispose  of  the 
property  placed  in  their  hands  according  to 
the  expressed  will  of  the  testator,  and  they 
were  not  at  liberty  to  act  in  the  interests  of 
one  legatee  as  against  those  of  another.  If 
they  were  doubtful  as  to  the  meaning  of  any 
clause  in  the  will  they  should  have  applied 
to  the  court  for  its  construction  and  direc- 
tion. If  they  chose  to  act  upon  their  own 
interpretation  of  its  meaning  they  should 
have  so  acted,  and  not  sought  to  conclude  any 
of  the  legatees  bya  contract 'binding  himto[484] 
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aeeejtt  their  interpretation.  Aa  shown  hy 
papers  introduced  in  evidence  signed  by  Will- 
lam  Means,  they  proceeded  wiUi  more  than 
promptness  and  with  great  activity  and 
energnr  to  secure  this  and  other  releases.  Ob- 
▼iously  William  Means  was  in  such  a  con- 
dition as  to  require  that  they  who  were  in 
fact  trustees  of  his  interests  should  seek  to 
protect  instead  of  destroying  them.  We 
think  the  evidence  justifies  that  which  was 
said  by  the  court  of  appeals  in  its  opinion: 

"Williamhad  lost  all  his  property, and  was 
in  very  straitened  circumstances.  Since 
his  downfall  he  has  been  broken  in  spirit  and 
wavering  in  his  purposes.  He  seems  at  times 
to  have  been  impressed  that  the  administra- 
tors had  a  moral,  if  not  a  legal,  claim  upon 
him,  that  he  should  yield  up  his  legacy  to 
the  estate,  and  this  claim  was  pressed  and 
insisted  upon  uy  the  administrators.  That 
they  had  no  such  legal  claim  upon  him  we 
have  already  determined.  His  brother  and 
sisters  all  being  in  affluent  circumstances, 
and  his  own  family  in  needy  circumstances, 
that  he  should  have  voluntarily  given  up  the 
whole  of  this  large  simi,  with  no  mistake  in 
regard  to  what  his  legal  rights  were,  it  ia 
diflicult  to  believe.  It  amounted  simply  to  a 
gift  to  the  administrators  for  the  benefit  of 
the  other  legatees,  whose  only  claim  rested 
on  the  bounty  of  the  testator.  Courts  of 
equity  vietv  such  transactions  with  distrust, 
and,  if  the  circumstances  indicate  that  the 
trustee  has  dealt  witli  the  beneficiary  un- 
justly, will  not  hesitate  to  set  them  aside. 
The  absence  of  any  adequate  consideration 
in  itself  raises  a  presumption  of  unfairness 
which  the  trustee  ia  bound  to  repel."  [47 
V.  S.  App.  407,  78  Fed.  Rep.  652,  24  C.  C.  A. 
214.] 

While  n  man  in  the  full  possession  of  his 
faculties  and  under  no  duress  may  give  away 
his  property,  and  equity  will  not  recall  the 
gift,  yet  it  looks  with  careful  scrutiny  upon 
all  transactions  between  trustee  and  bene- 
ficiary, and  if  it  appears  that  the  trustee 
has  taken  any  advantage  of  the  situation  of 
the  beneficiary,  and  has  obtained  from  him, 
even  for  only  the  benefit  of  other  benefici- 
aries, large  property  without  consideration, 
it  will  refuse  to  uphold  the  transaction  thus 
accomplished.  Taylor  v.  Taylor,  8  How.  183, 
12  L.  ed.  1040;  Comttook  v.  Herron,  0  U.  S. 
App.  620-C37,  55  Fed.  Rep.  803,  8  C.  C.  A. 
2G0,  and  cases  cited;  1  Story,  Eq.  Jur.  9! 
307,  308;  2  Pomeroy,  Eq.  Jur.  $9  961,  958, 
*48S]I088.  So,  without  considering  the  'debatable 
questions  presented  in  respect  to  this  re- 
ceipt or  release,  we  are  of  opinion  that  the 
circuit  court  of  appeals  was  right  in  refus- 
ing to  uphold  it. 

There  is  nothing  else  in  the  case  that 
seems  to  us  to  call  for  consideration.  We 
find  no  error  in  the  conclusions  of  the  Circuit 
Court  of  Appeals,  and  its  decree  it  affirmed. 

Dissenting:     Mr.    Justice    H»rl*»,    Mr. 
Justice  Gray,  Mr.  Justice  Brown,  and  Mr. 
Justice  WUte. 
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MAST.  FOOS,  A  COHPAKT,  Pttititmtr, 

V. 

STfWER  MAmTFACTURINO  COMPAHZ. 

(See  S.  C  Beportefa  ad.  48fr-49a.) 

Federal  eourtg—eomity — following  prior  d»- 
ciiion  in  patent  ease — patent  for  mudmOi 
— lack  of  invention — orderinff  ditmiital  off 
Wl  before  antwer. 

1.  A  circuit  court  of  appeals  la  not  Ixnisd  to 
afflrm  an  order  of  a  elreolt  court  which,  apoa 
the  groDOd  of  eomltr.  followed  the  dedaloa 
of  the  circuit  court  of  appcala  of  another  cir- 
cuit with  reference  to  the  validity  and  aeopa 
of  a  patent,  but  may  Inveatigate  the  matter  at 
the  validity  and  scope  of  the  patent  for  liaelf. 
since  comity  la  not  a  rule  of  law.  bot  aimply 
a  role  of  expediency. 

2.  The  Supreme  Court  of  the  United  SUtaa 
will  not  rcverae  a  declalon  of  a  lower  court.  If 
correct  upon  the  merlta,  aimply  becanae  the 
lower  court  may  not  have  aniDclently  rccoc- 
nlzed  the  doctrine  of  comity. 

8.  The  device  of  the  Uartin  patent.  No.  48S.- 
581.  for  an  Improvement  In  a  windmill,  wbick 
consists  of  the  combination  of  an  external 
toothed  pinion  with  an  Internal  toothed  aimr 
wheel,  la  Invalid  for  lack  of  Invention.  I>e- 
canae  that  kind  of  a  combination  bad  be«a 
prevloualy  well  known  In  other  machinery. 

4.  The  application  of  a  patented  device  to  a 
uae  which  was  new  only  In  the  patented  ma- 
chine, and  was  well  known  In  other  macfala- 
ery,  constitutes  mere  mechanical  akIII,  and 
doca  not  constitute  a  patentable  Invention. 

5.  On  appeal  from  an  order  sianting  a  tem- 
porary injunction  the  court  may  properly  or- 
der the  dlsmlaaal  of  the  bill  before  the  III- 
Ins  of  an  aaawer  or  the  takinc  of  proofs, 
where  tbe  bill  Is  obviously  devoid  of  equity 
upon  Ita  face,  and  Ita  Invalidity  cannot  ba 
cured  by  amendment. 

[No.  149.] 

Argued  February  1, 1,  1900.    Deoided  April 
tS,  1900. 

ON  WRIT  OP  CERTIORARI  to  tha  United 
States  Circuit  Cmirt  of  Appeals  for  tha 
Seventh  Circuit  to  review  a  decree  dismiss- 
ing a  bill  in  equity  for  the  infringement  of 
a  patent.     Affirmed. 

See  same  case  below.  60  U.  8.  App.  325,  89 
Fed.  Rep.  333,  32  C.  C.  A.  231. 


Note. — At  to  trntentahttity  of  inrentiont— 
see  notes  to  Coming  v.  Burden.  14  L.  ed.  D.  8. 
(183 :  Thompaon  v.  Bolsseller,  29  L.  ed.  D.  8. 
76 :  arant  v.  Walter.  37  L.  ed.  D.  8.  653 ;  Mar 
ket  Street  Cable  R.  Co.  v.  Bowley.  89  U  ed.  0. 
B.  284 ;  Daahleli  v.  Groavenor.  40  L.  ed.  C.  8. 
1025. 

At  to  the  effect  upon  the  ctrctiit  court  of  ap- 
peal* of  previotu  adfuHcaHona  a*  to  the  ralid- 
itp  and  conttructton  of  paten t» — aee  notes  to 
National  Cash  Reglater  Co.  v.  American  Cash 
Register  Co.  8  C.  C.  A.  660 :  Tbomaao-lloostoo 
Electric  Co.  v.  Hoosick  R.  Co.  27  C.  C.  A.  427 : 
United  States  Freehold  Land  &  Emigration  Co. 
V.  Qallegoa  32  C.  C.  A.  484. 

At  to  rcvieic  in  cirauU  court  of  appeal*  of 
(nt<Tloo<itory  decree*  tn  patent  eatei  aw 
notea  to  Conaolldated  Piedmont  Cable  Co.  v. 
Pacinc  Cable  R.  Co.  8  C.  C.  A.  572:  Soutbcra 
P.  Co.  V.  Earl,  27  C.  C.  A.  189;  United  8ut<a 
Freehold  Land  &  Emigration  (To.  v.  Oallegaa. 
32  C  C.  A.  484. 
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Statement  by  Mr.  Jiutica  Browai 
This  was  a  writ  of  certiorari  to  review  a 
decree  of  the  circuit  court  of  appeals  dis- 
missing a  bill  in  equity  brought  for  *the  in- 
rringement  of  a  patent,  and  appealed  to  that 
n>urt  from  an  order  of  the  circuit  court  for 
the  northern  district  of  Illinois,  granting  a 
preliminary  injunction.  The  bill  was  filed 
by  the  petitioner.  Mast,  Foos,  &.  Company, 
u>  Ohio  corporation,  and  was  founded  upon 
letters  patent  No.  433,631,  granted  to  the  pe- 
titioner, upon  the  application  of  one  Samuel 
W.  Martin,  for  an  improvement  in  wind- 
mills. 

In  his  speclfleation  the  patentee  states 
that  the  "invention  consists,  essentially,  of 
ut  improved  back  gear  organization  involv- 
ing an  external  toothed  pinion,  and  an  inter- 
nal toothed  spur  gear,  the  pinion  being 
mounted  on  the  wheel  shaft,  and  the  gear 
having  formed  on  or  connected  with  it  the 
wrist  pin,  to  which  the  operating  pitman  is 
attached,  whereby  the  speed  of  the  main 
ihaft  as  applied  to  the  wrist  pin  and  pitman 
Is  reduced,  and  whereby,  also,  all  pounding 
and  lost  motion  is  prevented  as  the  pitman 
BonnecUou  passes  over  the  center  and  chang- 
M  from  a  pushing  to  a  pulling  action.  This 
>bject  is  accomplished  by  the  fact  that  a  plu-. 
rality  of  the  pinion  teeth  are  always  engaged 
with* the  internal  spur  gear,  resulting  in  giv- 
ing a  perfectly  uniform  and  smooth  and 
noiseless  reciprocating  motion  to  the  actuat- 
ing rod,  thereby  prolonging  the  life  of  the 
machine  by  saving  it  from  constant  jarring 
mi.  preventing  wear  and  tear." 

"liie  freedom  of  the  organization  from 
ost  motion  and  sudden  jerks  as  the  wrist  pin 
}asses  over  the  center  renders  the  operation 
>f  the  pump  smooth  and  regular.  This  in- 
ireaaes  the  effectiveness  of  the  pump,  and 
irevents  undue  wear  and  tear." 

The  following  diagram  illustrates  the  pat- 
•nted  combination: 


P«Utt<mer  sought  a  recovery  only  upon  the 
rtt  claim : 

"I.  The  combination,  with  a  windmill 
riving  shaft  and  a  pinion  thereon,  of  an  in- 
77  XJ.  a. 


temal  toothed  spur  wheel  mounted  adjaoent 
to  the  said  shaft  and  meshing  with  said  pin> 
ion,  a  pitman  connected  with  the  spur  wheel,, 
and  an  actuating  rod  connected  with  the  pit- 
man." 

Almost  immediately  upon  filing  the  bill 
motion  was  made  for  a  preliminary  injunc- 
tion, which  was  granted,  largely  upon  the 
authority  of  an  opinion  of  the  circuit  court 
of  appeals  for  the  eighth  circuit  in  the  case 
of  Mast,  F.  <t  Co.  V.  Dempster  Mfg.  Co.  49 
U.  8.  App.  508,  82  Fed.  Rep.  327,  27  C.  C.  A.. 
191,  85  Fed.  Rep.  782.  An  appeal  was  taken 
from  that  order  to  the  circuit  court  of  ap- 
peals, which  not  only  reversed  the  order  for 
the  injunction,  but  dismissed  the  bill.  60  U. 
S.  App.  325,  89  Fed.  Rep.  333,  32  C.  C.  A. 
231. 

Whereupon  petitioner  applied  for  and  was 
granted  a  writ  of  certiorari  from  this  court. 

Ur.  H.  A.  Toalmla  and  Iiyasnder  HIU 

argued  the  cause  and  filed  a  brief  for  peti- 
tioner : 

When  a  bill  prays  for  injunction  and  oth- 
er relief,  it  is  error  to  dismiss  it  upon  an  in- 
junction motion  without  allowing  the  cause 
to  proceed  regularly  to  final  hearing  upon 
full  proofs. 

Hummert  V.  Schwab,  M  111.  142;  Brock- 
Kay  V.  Rowley,  66  III.  99;  Pullen  v.  Baker, 
41  Tex.  419;  Strong  v.  Harrison,  62  Miss. 
61 ;  Walsh  v.  King,  74  Mich.  350,  41  N.  W. 
1080;  Makemson  v.  Kauffman,  35  Ohio  St. 
444;  At<,i;ru<(a  Nat.  Bank  v.  Frintup,  63  O.a. 
570;  Johnston  v.  Alexander,  6  Ark.  302; 
Robinson  v.  Mays,  76  Va,  708;  Noyes  v. 
Vickers,  39  W.  Va.  30,  19  S.  E.  429;  Knoa 
V.  The  Coroner,  13  La.  Ann.  88;  Zeigler  v. 
South  <£  Vorth  Ala.  R.  Co.  58  Ala.  599. 

The  appeal  taken  under  S  7  of  the  act  of 
March  3,  1891,  did  not  bring  up  the  "merits" 
of  the  case,  but  only  the  question  whether 
the  judge  below  had,  in  granting  the  injunc- 
tion, exercised  his  discretion  providently  or 
improvidently. 

WilXiatn  C.  Atioater  <C  Co.  v.  Castner,  50 
U.  8.  App.  894,  88  Fed.  Rep.  642,  32  C.  C.  A. 
77. 

The  circuit  court  of  appeals  dismissed  the 
bill  upon  evidence  taken  in  violation  of  the 
express  requirements  of  the  statutoiy  rule» 
of  this  court  and  of  the  statutes  of  Illinois. 

Myers's  (111.)  Rev.  SUt.  chap.  51,  {§  24- 
38;  27  Stat,  at  L.  7  (act  March  9,  1892). 

The  rule  of  comity,  so  far  at  least  as 
concerns  the  Federal  system  of  courts,  is  a 
rule  of  the  highest  wisdom  and  expediency. 

Electric  Mfg.  Co.  v.  Edison  Electric  Light 
Co.  18  U.  S.  App.  637,  61  Fed.  Rep.  834,  10 
C.  C.  A.  106;  Beaoh  v.  Bobbs,  82  Fed.  Rep. 
016. 

Messrs.  Charles  K.  Offleld  and  Oliax-lea 
C.  IdBthlciim  argued  the  cause  and,  with 
;Ifr.  Loren  L.  Morrison,  filed  a  brief  for  re- 
spondent : 

The  circuit  court  of  appeals  had  jurisdic- 
tion and  power,  upon  an  appeal  from  an  in- 
terlocutory decree  granting  a  temporary  in- 
junction, to  direct  a  final  decree  dismissing 
the  bill  upon  the  record  presented. 

Smith  V.  Vulean  Iron  Works,  166  U.  8. 
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518,  41  L.  ed.  810,  17  Sup.  Ct.  Rep.  407; 
Knoxville  v.  Africa,  47  U.  S.  App.  74,  77 
Fed.  Rep.  501,  23  C.  C.  A.  252;  Curtis  v. 
Overman  Wheel  Co.  20  U.  S.  App.  146,  58 
Fed.  Rep.  784,  7  C.  C.  A.  493;  Uagio  Light 
Co.  V.  Economy  Qas-Lamp  Co.  97  Fed.  Rep. 
87,  38  C.  C.  A.  56. 

This  court  has  frequently  denied  the  title 
of  inventor  to  improvers  in  the  mechanical 
arts,  where  the  inventions  improve  the  par- 
ticular device  to  which  they  are  applied, 
only  in  the  narrow  sense  of  carrying  forward 
an  old  idea. 

American  Road  Mach.  Co.  v.  Pennock  <C 
8.  Co.  164  U.  S.  26,  41  L.  ed.  337,  17  Sup.  Ct. 
Rep.  1 ;  Wright  v.  Yumgling,  155  U.  S.  47, 
39  L.  ed.  64,  16  Sup.  Ct  Rep.  1. 

1488]  *Hr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

1.  Plaintiff  complains  of  the  action  of  the 
circuit  court  of  appeals  in  refusing  to  follow 
the  opinion  of  the  circuit  court  of  appeals 
for  the  eighth  circuit  in  a  case  of  this  same 
plaintiff  against  the  Dempster  Mill  Manu- 
facturing Company,  49  U.  S.  App.  608,  82 
Fed.  Rep.  327,  27  C.  C.  A.  191,  and  in  revers- 
ing the  order  of  the  circuit  court,  which,  up- 
on the  ground  of  comity,  followed  the  judg- 
ment of  that  court  with  respect  to  the  validi- 
ty and  scope  of  the  patent.  Its  contention 
is,  practic^ly,  that  the  circuit  court  of  ap- 
peals should  have  been  governed  by  the  prior 
adjudication  of  that  court,  and,  so  far,  at 
least,  as  concerned  the  interlocutory  motion, 
should  have  accorded  it  the  same  force  and 
dignity  as  is  accorded  to  judgments  of  this 
court.  Premising  that  these  considerations 
can  have  no  application  in  this  court, — whoso 
duty  it  is  to  review  the  judgments  of  all  in- 
ferior courts,  and  in  case  of  conflict  to  decide 
between  them, — ^we  think  the  plaintiff  over- 
states somewhat  the  claims  of  comity. 

Comity  is  not  a  rule  of  law,_  but  one  of 
practice,  convenience,  and  expediency.  It  is 
something  more  than  mere  courtesy,  which 
implies  only  deference  to  the  opinion  of 
others,  since  it  has  a  substantial  value  in  se- 
curing uniformity  of  decision,  and  discour- 
aging repeated  litigation  of  the  same  ques- 
tion. But  its  obligation  is  not  imperative. 
If  it  were,  the  indiscreet  action  of  one  court 
might  become  a  precedent,  increasing  in 
weight  with  each  successive  adjudication, 
imtil  the  whole  country  was  tied  down  to  an 
unsound  principle.  Comity  persuades;  but 
it  does  not  command.  It  declares,  not  how  a 
case  shall  be  decided,  but  how  it  may  with 
propriety  be  decided.  It  recognizes  the  fact 
that  the  primary  dut^  of  every  court  is  to 
dispose  of  cases  according  to  the  law  and  the 
facts:  in  a  word,  to  decide  them  right.  In 
doins;  so,  the  judge  is  bound  to  determine 
theni  according  to  his  own  convictions.  II 
he  be  clear  in  those  convictions,  he  should 
follow  them.  It  is  only  in  cases  where,  in 
his  own  mind,  there  may  be  a  doubt  as  to 
the  soundness  of  his  views  that  comity  cornea 
in  play  and  suggests  a  tmiformity  of  ruling 
to  avoid  confusion,  until  a  higher  court  has 

(489]settled  the  *law.  It  demands  of  no  one  that 
he  shall  abdicate  his  individual  judgment, 
but  only  that  deference  shall  be  paid  to  the 
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judgments  of  other  co-ordinate  tribunals 
Clearly  it  applies  onl^  to  questions  irtiiek 
have  been  actually  decided,  and  which  mroM 
under  the  same  facts. 

The  obligation  to  follow  the  deeiaions  of 
other  courts  in  patent  cases  of  course  in- 
creases in  proportion  to  the  number  of  courts 
which  have  passed  upon  the  question,  and 
the  concordance  of  opinion  may  have  beien  so 
general  as  to  become  a  controlliiig  aothori- 
ty.  So,  too,  if  a  prior  adjudication  has  fol- 
lowed a  final  hearing  upon  pleadings  and 
proofs,  especially  after  a  protracted  litiga- 
tion, greater  weight  should  be  given  to  it 
than  if  it  were  made  upon  a  motion  for  a 
preliminary  injunction.  These  are  substan- 
tially the  views  embodied  in  a  number  of 
well-considered  cases  in  the  circuit  oonrts 
and  circuit  courts  of  appeals.  Macbeth  t. 
Oillinder,  64  Fed.  Rep.  160;  Electrio  Mfg. 
Co.  V.  Edison  Electric  Light  Co.  18  U.  S. 
App.  637,  61  Fed.  Rep.  834,  10  C.  C.  A.  10«; 
Edison  Electric  Light  Co  v.  Beacon  Vacu- 
um Pump  (t  Electrical  Co.  54  Fed.  Hep.  678, 
and  cases  cited;  Beach  v.  Bobhs,  82  Fed. 
Rep.  016,  63  U.  S.  App.  626,  92  Fed.  Repw 
I4U,  34  C.  C.  A.  248;  see,  also,  Newall  v. 
Wilson,  2  De  O.  M.  ft  G.  282. 

Comity,  however,  has  no  application  to 
questions  not  considered  by  the  prior  oourt, 
or.  in  patent  cases,  to  alleged  antioipatilix 
devices  which  were  not  laid  before  that  court. 
As  to  such  the  action  of  the  court  is  purely 
original,  though  the  fact  that  such  anticipat- 
ing devices  were  not  called  to  the  atten- 
tion of  the  prior  court  is  likely  to  open  them 
to  suspicion.  It  is  scarcely  necessary  to  say, 
however,  that  when  the  case  reaches  this 
court  we  should  not  reverse  the  action  of  the 
court  below  if  we  thought  it  correct  upon  the 
merits,  though  we  were  of  opinion  it  had  not 
given  suflicient  weight  to  the  docteine  of 
comity. 

2.  The  principal  mechanism  of  an  ordi- 
nary pumping  windmill  is  directed  to  the 
conversion  of  the  rapid  rotation  of  the  wind 
wheel  into  the  perpendicular  reciprocating 
movement  of  an  ordinary  pumping  shaft. 
This  is  accomplished  in  much  the  same  way 
that  the  revolution  of  a  water  wheel  is  made 
to  operate  an  upright  saw.  namely,  by  means 
of  a  pitman — of  different  'forms,  but  aIways[4M] 
^vith  the  object  of  converting  one  motion  in- 
to another.  In  doing  this  the  rerolving 
wheel,  during  one  half  of  a  complete  revolu- 
tion, pulls,  and  during  the  other  half  pushes, 
upon  the  pitman.  This  change  from  a  pull- 
ing to  a  pushing  motion  is  accompanied,  as 
the  pitman  rod  passes  over  the  center  of  mo- 
tion, by  a  pounding,  which  not  only  produces 
a  peculiar  noise,  but  a  strain  upon  the  me- 
chanism, resulting  in  frequent  breakages. 
These  poundings  naturally  increase  in  force 
as  the  mechanism  becomes  worn,  and  are 
sometimes  heavy  enough  to  strip  the  cogs 
from  the  wheels.  Before  the  Martin  patent 
the  device  usually  employed  was  a  small  ex- 
ternal toothed  wheel  or  pinion  mounted  upon 
the  shaft  of  the  wind  wheel,  the  cogs  of 
which  interlaced  with  the  teeth  or  cogs  of  a 
Urge  spur  wheel,  also  externally  toothed 
and  revolving  at  a  greatly  reduced  speed,  to 
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which  Uw  pitman  bar  waa  attached.  As  both 
wheels  were  fitted  with  teeth  on  the  outer 
edge  of  the  rim,  the  consequence  was  that  as 
each  wheel  presented  its  convexity  to  the 
other,  but  one  or  two  teeth  of  either  wheel 
engaged  with  the  corresponding  teeth  of  its 
fellow,  and  fractures  of  the  teeth  were  fre- 
quent. There  was  also  a  tendency  of  the  two 
wheels  to  draw  apart.  Martin  obviated  this 
by  providing  the  large  or  spur  wheel  with 
teeth  fitted  on  the  inner  side  of  the  rim, 
whereby  the  concavity  of  the  rim  was  op- 
posed to  the  convexity  of  the  pinion,  and  a 
greater  number  of  teeth  on  each  wheef  en- 
gaged with  the  corresponding  teeth  of  the 
other,  and  the  strain  occasioned  by  the 
change  of  motion  was  greatly  reduced.  That 
the  invention  was  a  useful  and  popular  one  is 
shown  by  the  fact  that  it  went  into  imme- 
diate use,  and  over  three  thousand  vrindmills 
containing  the  combination  are  said  to  have 
been  manufactured  and  sold  since  1890. 

Prior  to  Martin's  patent,  windmills  of  this 
class  had  been  driven  by  externally  toothed 
spur  wheels,  interlacing  with  externally 
toothed  pinions,  and  hence  were  subject  to 
the  pounding  motion  which  proved  so  de- 
structive to  the  mechanism,  and  which  it 
was  the  object  of  the  Martin  patent  to  obvi- 
ate. The  defense  to  this  case  is  largely  based 
upon  the  fact  that  the  prior  art  had  shown  a 
large  number  of  instences  of  spur  wheels, 
provided  vrith  teeth  on  the  inner  side  of  the 
[491]i'im,  operated  by  external  'toothed  pinions. 
They  are  shown  to  have  existed  as  early  as 
1841,  in  a  patent  to  Perry  Davis,  No.  2,215, 
for  an  improvement  in  windmills,  in  which 
cogs  fixed  upon  the  inner  periphery  of  the 
rim,  interlaced  with  an  external  toothed  pin- 
ion, although  for  a  different  purpose,  of  keep- 
ing the  wheel  in  the  wind.  They  are  shown 
in  several  other  patenU  for  windmills,  and 
also  in  a  large  number  of  other  patente  for 
harvesters,  hay  tedders,  churns,  mowing  and 
sewing  machines,  and  other  mechanical  move- 
ments for  the  conversion  of  motion.  It 
wonld  appear  from  the  opinion  and  dissent- 
ing opinion  in  the  case  against  the  Dempster 
Mill  Manufacturing  Company,  49  U.  S.  App. 
508,  82  Fed.  Rep.  327.  27  C.  C.  A.  191,  and 
from  the  opinion  of  the  circuit  court  of  ap- 
peals in  this  case,  that,  while  the  combina- 
tion of  an  external  toothed  pinion  and  inter- 
nal toothed  spur  wheel  was  common  in 
other  mechanisms,  the  only  windmill  patent 
in  that  case  offered  as  an  anticipation  of 
Martin's  was  one  granted  to  Edward  Wil- 
li.ims.  September  19,  1876.  No.  182,394,  which 
showed  a  pitman  actuated  by  two  eccentric 
external  toothed  gear  wheels;  and  that  the 
majority  of  the  court  was  of  opinion  that 
the  transfer  of  the  Martin  device  to  wind- 
mills for  the  purpose  named  in  the  patent 
involved  invention  within  the  cases  of  the 
Western  Electrio  Co.  v.  TjO  Rue,  139  U.  8. 
601,  35  L.  ed.  294.  11  Sup.  Ct.  Rep.  670; 
Crane  v.  Price,  Webster,  Pat  Ca».  393,  and 
Potts  V.  Creager,  165  U.  8.  597,  sub  nam.  C. 
<C  A.  Pottt  <C  Co.  T.  Creagei^,  39  L.  ed.  275,  IS 
Sup.  Ct.  Rep.  104.  In  the  present  case,  how- 
ever, not  only  are  there  a  large  number  of 

latents  shown  containing  this  combination, 
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but  Mv«(sl  in  which  the  combination  is  used 
for  different  purposes  in  the  construction  of 
windmills:  For  instance,  in  patent  No. 
264,527,  to  Oeorge  H.  Andrews ;  in  patent 
No.  600,340,  to  S.  W.  Martin;  in  patent  No. 
271,036,  to  William  H.  ud  Clifford  A.  Hol- 
combe;  in  patent  No.  273,226,  to  Peter  T. 
(,'offield;  in  patent  No.  317,731,  to  Coleman 
&.  Turner;  and  in  patent  No.  346,674,  to 
Henry  G.  Newell,  in  all  of  which  the  system 
is  employed  for  different  purposes  in  connec- 
tion with  windmills — generally  to  keep  the 
wheel  in  the  direction  of  the  wind. 

It  is  admitted  that  in  none  of  the  instan- 
ces in  which  an  internal  toothed  wheel  is  em- 
ployed in  windmills  in  connection  with  an 
external  toothed  wheel,  is  the  combination 
used  for  the  purpose  specified  in  the  Mar- 
tin patent  of  converting  the  revolving  *mo-[49S] 
tion  of  the  wind  wheel  shaft  into  the  perpen- 
dicular motion  of  the  pump  shaft,  though 
M'hat  is  known  as  the  Perkins  mill  presente 
the  closest  analogy.  This  mill  is  shown,  by 
indisputable  proof,  to  have  been  manufac- 
tured at  Mishawaka,  Indiana,  as  early  •• 
1885,  and  to  have  been  sold  in  considerable 
numbers.  It  does  not  appear  to  have  been  a 
pumping  mill;  and  the  upright  shaft,  in- 
stead of  having  the  reciprocating  perpendic- 
ular movement  of  a  pumping  shaft,  revolved, 
and  furnished,  by  means  of  a  bevelled  gear 
at  the  lower  end  of  the  shaft,  a  revolving 
motion  to  a  horizontal  shaft  used  for  various 
purposes  upon  farms.  A  large  internal 
toothed  wheel  was  placed  on  the  outer  ends 
of  the  arms  of  the  spider  to  which  the  vrind- 
wheel  arms  were  bolted,  the  internal  gearing 
of  which  wheel  engaged  with  a  small  gear 
wheel  or  pinion  plarad  on  an  independent 
shaft,  at  the  other  end  of  which  shaft  a  bev- 
elled pinion  was  placed,  interlacing  with  a 
oorrespondinc  bevel  on  the  upper  end  of  the 
upright  revolving  shaft  As  there  was  no 
conversion  or  change  of  motion,  the  straiu 
was  uniform,  and  there  was  no  interruption 
of  a  continuous  motion  or  a  pounding  to  be 

Srovided  against  This  is  undoubtedly  a 
ifferent  use  from  that  to  which  the  Martin 
combination  was  put:  but  the  question  is, 
whether  there  is  not  such  an  analogy  between 
the  several  uses  in  which  this  combination 
was  employed  as  to  remove  its  adoption,  in 
the  use  employed  by  Martin,  from  the  do- 
main of  invention. 

Tlie  case,  then,  reduces  itself  to  this:  The 
Martin    combination    had  previously    been 
used  in  a  large  number  of  mechanical  con- 
trivances for  the  purpose  of  converting  a 
rotary  into  a  reciprocating  motion,  as  is  not- 
ably shown  in  patent  No.  421,533,  to  John 
Wenzln,  for  a  reciprocating  gearing;  in  pat- 
ent No.  399,492,  to  Edward  Burke,  for  a 
means  of  converting  motion;  in  patent  No. 
89,217,  to  E.  R.  Hall,  for  a  wood  sawyer ;  in 
reissue    patent    No.    2,746,  to  Christopher 
Hodgkins,  for  a  sewing  machine;  in  patent 
to  Krum  and  Brokaw,  for  harvesters;  and 
I  in  what  is  known  as  Filer  &,  Stowell  Com- 
I  pany's  lath  bolter,  a  sketch  of  which  is  giv- 
:  en  in  the  record.     The  combination  had  also 
I  been  used  in  windmills,  but  not  for  the  pur- 
pose of  converting  rotary  into  reoiprocatintr 
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motion,  although  in  the  PerkinB  mill  it  was 
|493]*med  in  connection  with  the  shaft  of  the 
wind  wheel  to  transfer  power  from  a  hori- 
zontal to  an  upright  rotating  shaft,  which, 
at  its  lower  end,  transferred  its  own  motion 
hy  a  bevelled  gearing  to  another  horizontal 
shaft.  The  combination  of  two  externally 
toothed  wheels  had  also  been  used  in  wind- 
mills for  the  purpose  of  converting  rotary 
into  reciprocating  motion. 

Haviiu;  all  these  various  devices  before 
him,  and,  whatever  the  facts  may  have  been, 
he  is  chargeahle  with  a  knowledge  of  all  pre- 
existing oevices,  did  it  involve  an  exercise  of 
the  inventive  faculty  to  employ  this  same 
combination  in  a  windmill  for  the  purpose 
of  converting  a  rotary  into  a  reciprocating 
motion!  We  are  of  opinion  that  it  did  not. 
The  main  advantage  derived  from  it  arose 
from  the  engagement  of  a  large  number  of 
teeth  in  each  wheel.  This  peculiarity,  how- 
e'-er,  inured  to  the  advantage  of  every  ma- 
chine in  which  the  combination  was  used  for 
the  purpose  of  converting  motion,  although 
the  jar  produced  by  the  change  of  motion 
may  not  have  been  sufficient  to  endanger  a 
small  machine.  So,  too,  a  reduction  of  speed 
is  involved  wherever  the  cogs  of  a  small 
wheel  engage  with  the  oogs  of  a  large  one. 
Martin,  therefore,  discovered  no  new  func- 
tion ;  and  ho  created  no  new  situation,  except 
in  the  limited  sense  that  he  first  applied  an 
internal  gearing  to  the  old  Mast-Foos  mill, 
which  w»s  practically  identical  with  the  Mar- 
tin patent,  except  in  the  use  of  an  internal 
gearing.  He  invented  no  new  device;  he 
used  it  for  no  new  purpose;  he  applied  it  to 
no  new  machine.  All  he  did  was  to  apply  it 
to  a  new  purpose  in  a  machine  where  it  had 
not  before  been  used  for  that  purpose.  The 
result  may  have  added  to  the  efficiency  and 
popularity  of  the  earlier  device,  although  to 
what  extent  is^  open  to  very  considerable 
doubt.  In  our  opinion  this  transfer  does 
not  rise  to  the  dignity  of  invention.  We  re- 
peat what  we  said  in  Potts  v.  Creager,  166  U. 
S.  597,  608,  «ub  mm.  0.  &  A..  Potts  <(  Co.  v. 
Creager,  39  L.  ed.  276,  279,  15  Sup.  Ct.  Rep. 
194, 109 :  "If  the  new  use  be  so  nearly  anal- 
ogous to  the  former  one  that  the  applicability 
of  the  device  to  its  new  use  would  occur  to  a 
person  of  ordinary  mechanical  skill,  it  is 
only  a  case  of  double  use."  The  line  between 
invention  and  mechanical  skill  is  often  an  ex- 
ceedingly difficult  one  to  draw;  but  in  view 
of  the  state  of  the  art  as  heretofore  shown, 
we  cannot  say  that  the  application  of  this 
£404]old  device  to  a  use  which  was  only  new  *in 
the  particular  machine  to  which  it  was  ap- 
plied was  anything  more  than  would  have 
been  suggested  to  an  intelligent  mechanic, 
who  had  before  him  the  patents  to  which  we 
have  called  attention.  While  it  is  entirely 
true  that  the  fact  that  this  change  had  not 
occurred  to  any  mechanic  familiar  with 
windmills  is  evidence  of  something  more 
than  mechanical  skill  in  the  person  who  did 
discover  it,  it  is  probable  that  no  one  of  these 
was  fully  aware  of  the  state  of  the  art  and 
the  prior  devices;  but,  as  before  stated,  in 
determining  the  question  of  invention,  we 
860 


must  presume  the  patentee  was  fully  ii^ 
formed  of  everything  which  preceded  him, 
whether  such  were  the  actual  fact  or  not. 
There  is  no  doubt  the  patent  laws  sometime* 
fail  to  do  justice  to  an  individual  who  may, 
with  the  light  he  had  before  him,  have  ex- 
hibited inventive  talent  of  a  high  order,  and 
yet  be  denied  a  patent  by  reason  of  antece- 
dent devices  which  actually  existed,  but  not 
to  his  knowledge,  and  are  only  revealed  after 
a  careful  search  in  the  Patent  OIGcc.  Itut 
the  statute  (S  4886)  is  inexorable.  It  de- 
nies the  patent,  if  the  device  were  known  or 
used  by  others  in  this  country  before  his  in- 
vention. Congress  having  created  the  mo- 
nopoly, may  put  such  limitations  upon  it  a* 
it  pleases. 

The  case  in  the  eighth  circuit  was  evident- 
ly decided  upon  a  wholly  incomplete  showing 
on  the  part  of  the  defendant. 

3.  One  of  the  principal  questions  pressed 
upon  our  attention  related  to  the  power  of 
the  court  of  appeals  to  order  the  dismissal  of 
the  bill  before  answer  tiled,  or  proofs  taken, 
upon  appeal  from  an  order  granting  a  tem- 
porary injunction. 

This  question  is  not  necessarily  concludi>d 
bv  Smith  v.  Vulcan  Iron  Works,  105  U.  S. 
518,  41  L.  ed.  810,  17  Sup.  Ct  Rep.  407.  since 
in  that  case  the  interlocutoi-y  injunction  wa» 
granted  after  answer  and  replication  tilH, 
a  full  hi>arine  had  upon  pleadingsand  proofs 
and  an  interlocutory  decree  entered  adjudg- 
ing the  validity  of  the  patent,  the  infringe- 
ment and  injunction,  and  a  reference  of  the 
case  to  a  master  to  take  an  account  of  profits 
and  damages.  In  that  case  we  held  that,  if 
the  appellate  court  were  of  opinion  that  the 
plaintiff  was  not  entitled  to  an  injunction 
because  his  bill  was  devoid  of  equity,  such 
court  might,  to  save  the  parties  from  fur- 
ther litigation,  proceed  to  consider  and  de- 
cide the  case  upon  its  merits,  and  direct  • 
final  decree  dismissing  the  bill. 

•Does  this  doctrine  apply  to  a  case  where[4WI| 
a_  temporary  injunction  is  granted  pendente 
lite  upon  alTidavits  and  immediately  upon 
the  filing  of  a  bill  J  We  are  of  opinion  that 
this  must  be  determined  upon  the  eircnm- 
stnnces  of  the  particular  case.  If  the  show- 
ing made  by  the  plaintiff  be  incomplete;  if 
the  order  for  the  injunction  be  reversed,  be- 
cause injunction  was  not  the  proper  remedy, 
or  because  under  the  particular  circumstan- 
ces of  the  case,  it  should  not  have  been  grant- 
ed; or  if  other  relief  be  possible,  notwith- 
standing the  injunction  be  refused,  then, 
dwrly,  the  case  should  be  remanded  for  a 
full  hearing  upon  pleadings  and  proofs.  Bat 
if  the  bill  be  obviously  devoid  of  equity  upon 
its  fare,  and  such  invalidity  be  incapable  of 
remedy  by  amendment ;  or  if  the  patent  man- 
ifestly fail  to  disclose  a  patentable  novel^ 
in  the  invention,  we  know  of  no  reason  why 
to  save  a  protracted  litigation,  the  court  may 
not  order  the  bill  to  be  dismissed.  Ordinar- 
ily, if  the  case  involve  a  question  of  fact  >• 
of  anticipation  or  infringement,  we  think 
the  parties  are  entitled  to  put  in  their  evi- 
dence in  the  manner  prescrH>ed  by  the  rules 
of  this  court  for  taking  testimony  in  equity 
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Mime*.  But  if  there  be  nothing  in  the  af- 
Sdarfts  tending  to  throw  a  doubt  upon  the 
ixistence  or  date  of  the  anticipating  devices, 
ind  giving  them  their  proper  effect,  they  es- 
tablish the  invalidity  of  the  patent;  or  if  no 
luestion  be  made  regarding  the  identity  of 
Jie  alleged  infringing  device,  and  it  appear 
:lenr  that  such  device  is  not  an  infringe- 
ment, and  no  suggestion  be  made  of  further 
piroofs  upon  the  subject,  we  think  the  court 
ihould  not  only  overrule  the  order  for  the  in- 
junction, but  dismiss  the  bill.  Oardt  v. 
Brotpn,  113  111.  476,  55  Am.  Rep.  434.  This 
practice  was  approved  by  the  Chief  Justice 
in  a  case  where  the  bill  disclosed  no  ground 
it  equitable  cognizance,  in  Green  v.  Mills,  25 
U.  S.  App.  383,  69  Fed.  Rep.  862,  16  C.  C.  A. 
516,  30  X.  R.  A.  00,  and  by  the  circuit  court 
3i  appeals  for  the  sixth  circuit  in  Knoxville 
V.  Africa,  47  U.  S.  App.  74,  246,  77  Fed.  Rep. 
501,  23  C.  C.  A.  262,  where  the  question  in- 
volved was  one  of  law  and  was  fully  present- 
ed to  the  court.  The  power  was  properly 
exercised  in  this  case. 

There  was  no  error  in  the  action  of  the  cir- 
cuit court  of  appeals,  and  its  decree  ia  af- 
firmed. 


'OBERLIN  M.  GARTER,  on  the  PeUtion  of 
Abram  J.  Rose,  Appt.  d  Plff.  in  Brr., 

V. 

CAPTAIN  BENJAMIN  K.  ROBERTS. 

(Bee  &  C.  Reporter's  ed.  496-600.) 

Sentence  of  oourt-martial—petition  for  ha- 
beae  oorput — raising  constitutional  objeo- 
tion — appeals — direct  appeal  to  Supreme 
Court  after  appeal  to  oirouit  court  of  ap- 
peals. 

t.  Tbe  constltntlonal  objection  that  a  sentence 
of  an  armj  court-martial  Imposed  a  double 
pnnlsbment  for  tbe  same  offense  can  bardlj 
be  deemed  to  be  raised  In  a  United  Sutes  clr- 
enlt  court,  so  as  to  authorise  a  direct  appeal 
to  tbe  Supreme  Court  of  the  United  States. 
by  a  bare  averment  In  a  petition  for  a  writ  of 
habeas  corpus  that,  petitioner  having  suf- 
fered the  punishment  of  dismissal  and  of  pub- 
lication, bis  "Imprisonment  Is  without  au- 
thority of  law,"  and  his  further  punishment 
and  detention  "and  the  carrying  out  of  said 
sentence  Is  contrary  to  law  and  to  the  provi- 
sion of  the  Constitution  of  the  United  States, 
and  Is  Illegal." 

I.  A  direct  appeal  to  the  Supreme  Court  of  the 
United  States  from  a  decision  of  a  circuit 
court  Involving  a  constltntlonal  right  cannot 
be  taken,  under  the  act  of  Congress  of  March 
8,  1891,  after  the  canse  has  been  appealed  to 
and  decided  by  the  circuit  court  of  appeals, 
as  that  act  does  not  permit  Independent  ap- 
peal* to  both  courts. 

(No.  670.] 

Submitted  Apra  9, 1900.    Decided  April  tS, 
1900. 

k  PPEAL  from  and  in  ERROR  to  the  Cir- 
a.  cuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a 
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decision  dismissing  a  writ  of  habeas  corpus 
on  motions  to  dismiss  or  affirm.     Disviisaed. 

See  same  case  below,  07  Fed.  Rep.  490. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  J.  Rose  and  Benjamlit 
F.  Traey  submitted  the  cause  for  Carter: 

That  the  court  will,  upon  habeas  corpus, 
inquire  whether  the  accused  has  been  twice 
punished  for  the  same  offense,  and,  if  so,  dii- 
charge  the  prisoner,  is  fully  supported  by  the 
decisions  of  this  court. 

Nielsen,  Petitioner,  131  U.  S.  176,  33  L. 
ed.  118,  9  Sup.  Ct.  Rep.  672;  Re  Snow,  120 
U.  S.  274,  30  L.  ed.  658,  7  Sup.  Ct.  Rep.  556; 
Coffey  V.  United  States,  116  U.  S.  436,  29  L. 
ed.  084,  6  Sup.  Ct.  Rep.  437 ;  Vniled  State* 
V.  Chouteau,  102  U.  S.  603,  26  L.  ed.  246; 
Ea,  parte  Lange,  18  Wall.  163,  21  L.  ed.  872. 

The  right  to  appeal  directly  to  this  court 
from  the  circuit  court  because  of  a  constitu- 
tional question  is  not  waived  by  taking  an 
appeal  also  to  the  circuit  court  of  appeals. 

Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  171  U.  8.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808. 

The  question  presented  to  this  court  in 
Robinson  v.  Caldwell,  165  U.  S.  359,  41  L. 
ed.  746,  17  Sup.  Ct  Rep.  343,  was  simply  as 
to  the  jurisdiction  of  the  circuit  court,  the 
contention  being  that  plaintiff  could  not 
have  brought  an  original  suit  in  tiie  circuit 
court  of  the  United  States,  and  therefor* 
that  the  case  was  not  removable  from  the 
state  court,  where  it  was  originally  com- 
menced. 

Nor  does  the  case  of  Columbus  CoTistr.  Co. 
T.  Crone  Co.  174  U.  S.  600,  43  L.  ed.  1102, 
19  Sup.  Ct.  Rep.  721,  in  any  way  preclude 
the  maintenance  of  this  appeal.  In  that 
case  the  appeal  was  taken  to  this  court  while 
the  case  was  still  pending  before  the  circuit 
court  of  appeals,  and  this  court  said  it  wa» 
not  in  accordance  with  orderly  practice  that 
separate  appeals  or  writs  of  error  on  the 
merits  in  the  same  case  should  be  pending  at 
the  same  time  in  two  appellate  courts. 

Solicitor  General  Richards  submitted 
the  cause  for  Roberts.  Mr.  Henry  L.  Bur- 
nett was  with  him  on  the  brief: 

To  give  the  Supreme  Court  appellate  ju- 
risdiction under  the  act  of  March  3,  1801, 
upon  the  ground  that  the  case  "involves  tbe 
construction  or  application  of  the  Constitu- 
tion of  the  United  States,"  a  construction  or  , 
application  of  -the  Constitution  must  have 
been  expressed  or  requested  in  the  circuit 
court  hdow. 

Cornell  v.  Oreen,  163  U.  S.  79,  41  L.  ed. 
77,  16  Sup.  Ct.  Rep.  969 ;  Muse  v.  Arlington 
Hotel  Co.  168  U.  S.  436,  42  L.  ed.  632,  1» 
Sup.  Ct.  Bap.  109;  Carey  v.  Houston  d  T.  C. 
R.  Co.  150  U.  8.  170,  87  L.  ed.  1041,  14  Sup, 
Ct  Rep.  63. 

The  constitutional  provision  that  no  per- 
son shall  be  deprived  of  liberty  without  due 
process  of  law  is  a  restriction  upon  the 
courts  of  the  United  States,  but  courts-mar- 
tial are  no  part  of  the  judiciary  of  the 
United  States,  but  simply  an  instrumental* 
ity  of  the  executive,  and  neither  the  5th  nor 
anv  other  amendment  of  the  Constitution  af> 
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fecU  the  goremment  of  the  land  and  naval 
forces . 

Ex  parte  UUligan,  4  Wall.  123,  18  L.  ed. 
296;  Ke  Bogart,  2  Sawy.  407,  Fed.  Ca«.  No. 
1,596. 

Kven  if  the  record  exhibited  a  case  coining 
under  the  act  of  March  3,  1891,  S  6,  the  ap- 
pellant has  no  right  to  have  this  case  finally 
determined  by  the  Supreme  Court  because 
he  lias  heretofore  elected  to  take  his  case  to 
the  circuit  court  of  appeals  by  writ  of  error, 
under  {  ft  of  that  act,  instead  of  taking  it 
direct  from  the  circuit  court  to  the  Supreme 
Court  under  an  appropriate  clause  of  $  5,  if 
the  same  could  be  done. 

Itohinaon  v.  Caldwell,  165  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct.  Rep.  343;  May,  U.  S. 
Sup.  Ct.  Practice,  p.  465;  McLiah  v.  Roff, 
141  U.  S.  661,  35  L.  ed.  893,  12  Sup.  Ct.  Rep. 
118;  United  States  v.  Jakn,  155  U.  S.  109, 
39  I.,  ed.  87,  15  Sup.  Ct  Rep.  39;  Chappell 
V.  United  Statea,  160  U.  S.  499,  40  L.  ed.  510, 
IG  Sup.  Ct.  Rep.  397. 

[406]    *Mr.  Chief  Justice  Fuller  delivered  the 

opinion  of  the  court: 
[407]  'Carter  was  a  captain  of  the  United  States 
Army,  assigned  to  the  corps  of  engineers. 
He  was  arraigned  and  tried  before  a  court 
martial  in  Savannah,  Georgia,  convened  ac- 
cording to  law,  upon  certain  charges  and 
specifications;  found  guilty;  sentenced  to 
dismissal;  to  suffer  a  fine;  to  be  imprisoned; 
and  to  publication  of  crime  and  punishment. 
This  sentence  was  approved  by  the  Secretary 
of  War  and  confirmed  by  the  President  of 
the  United  States,  September  29,  1899,  and 
the  Secretary  of  War  took  the  necessary  ac- 
tion for  the  execution  of  the  sentence.  Octo- 
ber 2,  1899,  Carter  obtained  from  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  a  writ  of  habeas  corpus, 
directed  to  the  military  authority  having 
him  in  custody,  for  his  production  before  the 
court,  together  with  the  time  and  cause  of 
his  detention.  He  was  accordingly  produced, 
and  due  return  made,  setting  up  that  he  was 
lawfully  held  in  custody  by  authority  of  Gen- 
eral Orders  No.  172,  of  September  29,  1899. 
During  the  pendency  of  the  habeas  corpus 
proce^ings  the  fine  imposed  was  paid.  The 
circuit  court  dismissed  the  writ,  and  Carter 
was  remanded  to  custody.  97  Fed.  Rep. 
.  496. 

From  this  final  order,  as  appears  from  the 
records  of  this  court,  and  is  conceded,  pe- 
titioner prosecuted  an  appeal  to  the  United 
States  circuit  court  of  appeals  for  the  sec- 
ond circuit.  The  case  having  been  there 
heard,  that  court,  on  January  24,  1900,  en- 
tered judgment  affirming  the  judgment  of 
the  circuit  court,  with  costs.  On  February 
5,  1000,  an  application  for  the  writ  of  cer- 
tiorari to  the  circuit  court  of  appeals  was 
made  to  this  court,  which,  on  February  26, 
1900,  was  denied.  170  U.  S.  684,  ante,  638, 
20  Sup.  Ct.  Rep.  1026. 

On  the  same  day  an  appeal  from  the  final 
order  of  the  circuit  court  directly  to  this 
court  was  allowed  by  a  judge  of  the  circuit 
court,  as  also  a  writ  of  error. 

The  8th  section  of  art.  1  of  the  Oonatitn* 
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tion  provides  that  the  Congress  shall  har«« 
power  "to  make  rules  for  the  goTenuneat 
and  regulation  of  the  land  and  naval  forces,'* 
and  in  the  exercise  of  that  power  Consreas 
has  enacted  rules  for  the  regulatiim  of  tha 
army  known  as  the  Articles  of  War.  Bar. 
Stat.  S  1342.  Every  oflicer,  before  he  «nten 
on  the  duties  of  his  'office,  subscribes  tothese(  MS' 
articles,  and  places  himself  within  the  pow«r 
of  courts  martial  to  pass  on  any  offenaa 
which  he  may  have  committed  in  contraven- 
tion of  them.  Courts  martial  are  lawful 
tribunals,  with  authority  to  finally  detar- 
mine  any  case  over  whidi  thqr  have  juri*- 
diction,  and  their  proceedings,  when  eon- 
firmed  as  provided,  are  not  open  to  review 
by  the  civil  tribunals,  except  for  the  purpose 
of  ascertaining  whether  the  military  court 
had  jurisdiction  of  the  person  and  subject- 
matter,  and  whether,  though  having  such 
jurisdiction,  it  had  exceedM  its  powers  in 
the  sentence  pronounced. 

The  ground  for  an  appeal  directly  to  thia 
court  is  said  in  the  briefs  to  be  that  the  eaaa 
involved  the  construction  or  application  of 
the  Constitution,  in  that  by  the  sentence  pe- 
titioner was  twice  punished  for  the  same  of- 
fense. But  if  the  statutes  authorized  tha 
penalties  in  question  to  be  inflicted  in  ona 
and  the  same  proceeding  as  punishment  for 
the  offenses  charged,  then  there  was  no 
double  punishment.  And,  as  this  was  a  casa 
arising  in  the  land  forces,  it  is  hardly  to  ba 
conceded  that  the  suggested  oonstiUitionai 
objection  was  raised  below  as  such  by  tha 
bare  averment  in  the  petition  that  petitioner, 
having  suffered  the  punishment  of  dismissal 
and  of  publication,  his  "imprisonment  is 
without  authority  of  law,"  and  "his  furthar 
punishment  and  detention,"  and  "tha  carry- 
ing out  of  said  sentence,  is  contrary  to  law 
ai3  the  provisions  of  the  Constitution  of  tha 
United  States,  and  is  illegal." 

The  circuit  court  stated  the  questions 
thus:  "The  contention  of  the  relator  is  that, 
conceding  that  the  court  martial  had  juris- 
diction of  the  person  of  the  accused  and  of 
the  offenses  charged,  and  conceding,  further, 
the  regularity  of  its  proceedings  and  tha 
propriety  of  its  findii^,  it  was  without 
power  to  impose  the  four  separate  punish- 
mente  of  dismissal,  fine,  imprisonment,  and 
degradation  (special  publication  of  sen- 
tence), although  it  might  have  imposed 
either  one  of  them.  When  application  was 
made  for  the  writ,  it  appeared  that  the  first 
punishment  (dismissal  from  the  service  of 
the  United  States)  and  the  fourth  (publica- 
tion of  sentence)  had  been  carried  out;  and 
the  relator  contended  that,  having  thus  paid 
a  penalty  which  the  court  had  power  to  in- 
flict, he  could  not  be  held  to  submit  to  an- 
other penaltv, 'which  the  court  had  no  power[4»*) 
to  add  to  the  one  already  by  it  selected. 
Since  the  return  was  made  the  relator  has 
also  paid  the  fine,  and,  although  that  fact 
does  not  appear  upon  the  face  of  the  original 
papers,  it  has  been  disciused  in  the  briefs  of 
both  sides,  and  is  now  embodied  in  a  stipula- 
tion, thus  completing  the  case. 

"If  the  relator's  premises  be  sound,  vitL, 
that  punishments  have  been  imposed  in  tlia 
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•ggre^te,  when  the  statute  authorized  their 
imposition  only  in  the  alternative,  his  con- 
dusion  is  supported  by  high  authority.  Ex 
parte  Lange,  18  Wall.  163,  21  L.  ed.  872.  In 
that  case  it  was  held  that  when  a  court  has 
imposed  fine  and  imprisonment,  where  the 
statute  only  conferr^  power  to  punish  by 
fine  or  imprisonment,  and  the  fine  has  been 
paid,  and  the  judgment  of  the  court  thus  ex- 
ecuted so  as  to  be  a  full  satisfaction  of  one 
of  the  alternative  penalties  of  the  law,  the 
power  of  the  court  as  to  that  offense  is  at  an 
end.  The  important  question  in  the  case, 
therefore,  is  whether,  under  the  statutes  of 
the  United  States,  the  court  martial  had  the 
power,  under  its  findings,  to  impose  a  sen- 
tence inflicting  these  four  penalties."  And 
the  court,  after  considering  that  question  at 
length,  held  that  the  court  martial  had  such 
power. 

Weneed  notdiscuss,  however,  whether  a  di- 
rect appeal  cou^  have  been  taken  in  the  first 
instance,  aar  we  are  of  opinion  that,  even  if  so, 
the  present  appeal  cannot  be  maintained.  It 
falls  directly  within  the  ruling  in  Robinson 
V.  Caldwell,  1C5  U.  S.  369,  41  L.  ed.  745,  17 
Sup.  Ct.  Hep.  343.  It  was  there  held  that 
the  judiciary  act  of  March  3,  1891,  does  not 
give  a  defeated  parly  in  a  circuit  court  the 
right  to  have  his  case  finally  determined  both 
in  this  court  and  in  the  circuit  court  of  ap- 
peals on  independent  appeals.  That  case 
was  heard  in  the  circait  court  of  the  United 
States  for  the  district  of  Idaho  upon  ita 
merits,  which  included  the  consideration  of 
questions  involving  the  construction  of  a 
treaty  and  the  validity  of  an  act  of  Congress. 
Jud^ent  passed  for  plaintiff,  and  defend- 
ant was  allowed  a  direct  appeal  to  this  court. 
Pending  this,  defendant  had  also  prosecuted 
an  appeal  to  the  circuit  court  of  appeals,  and 
the  case  was  there  again  heard  ajid  deter- 
mined. 29  U.  8.  App.  468,  67  Fed.  Rep.  391, 
14  C.  C.  A.  448.  When  subsequently  the  ap- 
peal to  this  court  was  heard,  it  was  dis- 
(500]rDi8sed,  because  we  held  that  *we  could  not 
properly  retain  cognizance  thereof  in  face  of 
the  fact  that  the  case  had  been  adjudicated 
by  the  court  of  appeals,  whose  judgment  re- 
mained undisturbed. 

Pullman't  Palace  Car  Co.  v.  Central 
Transp.  Co.  171  U.  S.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808,  is  not  to  the  oontrary. 
The  Pullman  Company  had  taken  an  appeal 
directly  from  the  circuit  court  to  this  court, 
on  the  theory  that  the  case  involved  the  con- 
struction or  application  of  the  Constitution, 
and  had  also  taken  an  appeal  to  the  circuit 
court  of  appeals  for  the  third  circuit  The 
circuit  court  of  appeals  overruled  a  motion 
to  dismiss,  but  postponed  further  argument 
until  the  appeal  to  this  court  was  disposed 
of.  39  U.  S.  App.  307,  76  Fed.  Rep.  401,  22 
C.  C.  A.  246.  A  motion  to  dismiss  was  also 
made  in  this  court,  whereupon  an  applica- 
tion was  made  for  a  writ  of  certiorari  to  the 
circuit  court  of  appeals,  and,  by  reason  of 
the  circumstances,  was  granted,  and  the  rec- 
ord returned  by  virtue  of  that  writ.  And 
we  proceeded  to  dispose  of  the  case  on  the 
merits  without  passing  on  the  question, 
which  had  become  immaterial,  whether  the 
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direct  appeal  could  have  been  maintained  or 
not. 

The  case  before  us  presents  no  such  fea- 
tures.  It  has  been  regularly  heard  and  gone 
to  judgment  in  the  circuit  court  of  appeals, 
and  an  application  duly  made  to  this  court 
for  certiorari  has  been  denied.  These  prior 
proceedings  cannot  be  ignored  and  the  cause 
brought  here  as  if  they  had  not  been  had. 

When  cases  arise  which  are  controlled  by 
the  construction  or  application  of  the  Con- 
stitution of  the  United  States,  a  direct 
appeal,  lies  to  this  court,  and  if  such 
cases  are  carried  to  the  cirucit  courts 
of  appeals,  those  courts  may  decline  to 
take  jurisdiction,  or  where  such  construe- 
tion  or  application  is  involved  with  other 
questions,  may  certify  the  constitutional 
question  and  afterwards  proceed  to  judg- 
ment, or  may  decide  the  whole  case  in  the 
first  instance.  Holt  v.  Indiana  Mfg.  Co.  46 
U.  S.  App.  717,  80  Fed.  Rep.  1,  25  C.  C.  A. 
301,  176  U.  8.  68,  ante,  374,  20  Sup.  Ct.  Rep. 
272;  United  States  v.  Jahn,  156  U.  S.  100, 
39  L.  ed.  87,  15  Sup.  Ct.  Rep.  39;  lf«w  Or. 
leans  v.  Benjamin,  153  U.  S.  411,  38  L.  ed. 
764,  14  Sup.  Ct.  Rep.  905;  Benjamin  v.  New 
OrUans,  169  U.  S.  161,  42  L.  ed.  700,  18  Sup. 
Ct.  Rep.  208.  But  when  the  circuit  court 
of  appeals  has  acted  on  the  whole  case  ita 
judgment  stands  unless  revised  by  certiorari 
to  or  appeal  from  that  court  in  accordance 
with  the  act  of  March  3,  1891. 

Appeal  and  iorit  of  error  dismissed. 


•STATE    OF    TENNESSEE,  Complainant, [SQl-} 

V. 

STATE  OP  VIRGINIA. 

(See  S.  C.  Reporter's  ed.  BOl-404.) 

State  boundaries— order  appointing  oommte- 
sioners  to  retrace  and  re-eatatUsh. 

[No.  11,  Original.] 

Submitted  April  17,   1900.    Decided   April 
SO,  1900. 

Mr.  O.  W.  Plekle,  Attorney  General  of 
Tennessee,  for  complainant. 

Mr.  A.  t.  Montacne,  Attorney  General 
of  Virginia,  for  defendant. 

•Mr.  Chief  Justice  Fuller  announced  tbat[50S] 
the  court  ordered  the  following  decree  to  be 
entered : 

This  cause  coming  on  to  be  heard  on  the 
original  bill  filed  herein  by  the  state  of  Ten- 
nessee against  the  state  of  Virginia,  the  an- 
swer thereto  by  the  state  of  Virginia,  the  re- 
ply to  said  answer  by  the  state  of  Tennessee, 
and  the  stipulations  filed  herein  by  counsel 
for  the  respective  parties ;  and  the  pleadings 
and  stipulations  having  been  duly  consid- 
ered, and  the  decree  of  this  court  entered 
on  the  third  day  of  April,  a.  d.  1893,  at  the 
October  term,  1892,  m  a  certain  original 
cause  in  equity,  wherein  the  state  of  Virginia 
was  complainant  and  the  state  of  Tennessee 
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WM  defendant,  and  the  reeord  of  a«id  eanie 
kftving  been  ezMnined: — 

It  ii  therenpon,  this  30th  day  of  April,  a. 
D.  1000,  ordered,  adjudged,  and  decrcM  that 
the  boundary  line  establitbed  between  the 
•tates  of  Virginia  and  Tenneesee  by  the  com- 
pact of  1803  between  the  said  states  i>  the 
real,  certain,  and  true  boundary  between 
the  (aid  states,  which  boundary  line  was  ao- 
tually  run  and  located  under  proceedings  had 
by  the  two  sUtes  in  1801-1803,  was  then 
marked  with  five  chops  in  the  shape  of  a 
diamond,  was  commonly  known  as  the  dia- 
mond line,  and  ran  from  White  Top  moun- 
tain to  Cumberland  gap. 

And  it  appearing  further  to  the  court  that 
the  said  boundary  line  has  become  so  far  ob- 
scured by  lapse  of  time  or  loss  of  monuments 
as  to  justify  and  necessitate  its  re-establish- 
ment and  remarking  under  the  direction  of 
^is  court,  it  is  therefore  further  ordered,  ad- 
judged, and  decreed  that  William  C.  Hodg- 
kins,  of  the  state  of  Massachusetts,  James  B. 
Baylor,  of  the  state  of  Virginia,  and  Andrew 
H.  Buchanan,  of  the  state  of  Tennessee,  be 
and  they  are  hereby  appointed  commission* 
ers  to  ascertain,  retrace,  remark,  and  re-es- 
tablish said  boundary  line,  but  without  au- 
thority to  run  or  establish  any  other  or  new 
line. 

And  it  is  further  ordered  that,  before  en- 
tering upon  the  discharge  of  their  duties, 
each  of  tne  said  commissioners  shall  be  duly 
sworn  to  perform  faithfully,  impartially, 
wiUiout  prejudice  or  bias,  the  duties  herein 
imposed,  said  oath  to  be  taken  before  the 
clerk  of  this  court,  or  before  either  of  the 
clerks  of  the  circuit  courts  of  the  United 
(SMlstates  for  the  states  of  Massachusetts,  'Vir- 
ginia, or  Tennessee,  and  returned  with  their 
report;  that  said  commissioners  may  arrange 
for  their  organization,  their  meetings,  and 
the  particular  manner  of  the  performance  of 
their  duties,  and  are  authorized  to  adopt  all 
ordinary  and  legitimate  methods  for  the  as- 
certainment of  the  true  location  of  said 
boundary  line,  including  the  taking  of  evi- 
dence, but,  in  the  event  evidence  is  taken,  the 
parties  shall  be  notified  and  permitted  to  be 
present  and  examine  and  cross-examine  the 
witnesses,  and  the  rules  of  law  as  to  admissi- 
bility and  competency  shall  be  observed ;  and 
all  evidence  taken  by  the  commissioners,  and 
all  exceptions  thereto,  and  action  thereon, 
shall  be  presenred  and  certified,  and  returned 
with  their  report 

And  when  the  true  location  of  said  bound- 
ary line  is  ascertained,  said  commissioners 
shall  cause  such  marks  and  monuments  of  a 
durable  nature  to  be  so  placed  on  and  along 
said  line  as  to  perpetuate  it,  and  enable  the 
citizens  of  each  state,  and  others,  to  find  it 
with  reasonable  diligence. 

It  is  further  ordered  that  the  clerk  of  this 
court  at  once  forward  to  the  chief  magistrate 
of  each  of  said  states,  and  to  each  of  the  com- 
miuioncTs  designated  by  this  decree,  a  copy 
of  the  decree  duly  authenticated,  and  that 
the  commissioners  proceed  with  all  conven- 
ient speed  to  discharge  their  duty  in  ascer- 
taining, retracing,  remarking,  and  re-estab- 
lishing said  line,  as  herein  directed,  and 
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make  their  report  thereof  and  of  their  pro- 
ceedings in  the  premises  to  this  court,  on  or 
before  the  first  oay  of  the  next  term  ihtreci, 
together  with  a  eomplete  bill  of  costs  and 
charges  annexed. 

And  it  is  further  ordered  that,  sboald 
vacancies  occur  in  said  board  of  commissioa- 
era  while  the  court  is  not  in  session,  the  Chief 
Justice  is  hereby  authorized  and  empowered 
to  appoint  oth^  commissioners,  to  aapplr 
the  same,  and  he  is  authorized  to  act  on  sudi 
information  in  the  premises  as  may  be  satia- 
factory  to  himself. 

It  is  further  ordered  that  all  costs  of  thia 
proceeding,  including  remuneration  not  ex- 
ceding  $10  per  day  for  each  commissioner, 
and  ue  other  coats  incident  to  the  aaeertain- 
in^;,  retracing, remarking,  and  re-establishing 
said  line,  shall  be  paid  by  the  states  of  Ten- 
nessee and  Virginia  equally. 


*SHOSHONE  MINING  COMPANY,  Apftt.iMWJ 

V. 

ROYAL  J.  RUTTER  and  F.  W.  Bradley. 

(See  8.  C.  Reporter's  ed.  005-514.) 

Appeal — Federal  queation — •««'(   at  to  mi»- 

ing  claim. 

A  salt  broogbt  in  support  o(  an  advene  claim 
to  a  mine  under  U.  8.  Bev.  8Ut.  ii  2S25. 
2826,  Is  not  a  suit  arising  aoder  the  laws  of 
the  United  States  In  socb  a  sense  as  to  confer 
jurisdiction  on  a  Federal  court  without  re- 
gard to  the  citlsenship  of  the  parties,  nnlcsa 
It  Involves  the  determination  of  a  question  as 
to  the  construction  or  effect  of  the  mining 
lawa 

[No.  208.] 

Argued  Maroh  tl,  1900.    Decided  AprU  M, 
.     1900. 

A  PPEAL  from  a  judgment  of  the  United 
J\  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  a  consolidated  ease  as  to 
adverse  claims  to  mining  property.  Re- 
versed. 

See  same  case  below,  59  U.  S.  App.  538,  87 
Fed.  Rep.  801,  31  0.  C.  A.  223. 

The  facts  are  stated  in  the  opinion. 

Sir.  W.  B.  Heybnm  argued  the  cans* 
and,  with  Hr.  Lyttleton  Price  filed  a  brief 
for  appellant. 

Mr.  Curtis  H.  Undley  argued  the  caoae 
and  filed  a  brief  for  appellee. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  opin-[6M) 
ion  of  the  court: 

In  Blackhum  v.  Portland  Gold  JfM.  Co. 
175  U.  S.  571,  ante,  276,  20  Sup.  Ct.  Rep.  222. 
decided  January  8,  1900,  we  held  th.it 
a  suit  brought  in  support  of  an  adverse  claim 
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under  }§  2325  and  2326  of  the  Revised  Stat- 
ute* was  not  a  suit  arising  under  the  laws 
ol  the  United  States  in  such  a  sense  as  to 
confer  jurisdiction  on  a  Federal  court  re- 
gardless of  the  citizenship  of  the  parties. 
In  this  case  the  same  question  is  again  pre- 
sented, and  has  been  elaborately  argued  by 
counsel  against  the  opinion  we  then  an- 
nounced. Its  importance,  as  well  as  the 
great  ability  with  which  it  was  argued  by 
counsel  for  appellee,  has  induced  a  careful 
re-examination  of  the  question.  While  it 
,ntay  be  conceded  'that  the  matter  is  not  free 
from  doubt,  nevertheless  our  re-examination 
has  not  led  us  to  change  our  former  views. 
We  deem  it  unnecessary  to  restate  all  the 
reasons  given  in  the  opinion  then  delivered, 
and  yet  some  matters  may  appropriately  be 
noticed. 

By  the  Constitution  (art.  3,  {  2)  the  ju- 
dicial power  of  the  United  States  extends 
"tc  all  cases,  in  law  and  equity,  arising  un- 
der this  Constitution,  the  laws  of  the  United 
States"  and  to  controversies  "between  citi- 
zens of  different  states."  By  article  4,  {  3, 
cl.  2,  Congress  is  ziven  "power  to  dispose  of 
and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  be- 
longing to  the  United  States."  Under  these 
clauses  Congress  might  doubtless  provide  that 
any  controversy  of  a  judicial  nature  arising 
in  or  growing  out  of  the  disposal  of  the  pub- 
He  lands  should  be  litigated  only  in  the 
courts  of  the  United  States.  The  question, 
therefore,  is  not  one  of  the  power  of  Con- 
gress, but  of  its  intent.  It  has  so  construct- 
ed the  judicial  system  of  the  United  States 
that  the  great  bulk  of  litigation  respecting 
rights  of  property,  although  those  rights 
may  in  their  inception  go  back  to  some  law 
of  the  United  States,  is  in  fact  carried  on  in 
the  courts  of  the  several  states.  It  has  pro- 
vided that  the  Federal  courts  shall  have  ex- 
clusive jurisdiction  of  admiralty  and  pat- 
ent litigation,  and  jurisdiction  concurrent 
with  the  state  courts  of  suits  arising  under 
the  Constitution  or  laws  of  the  United 
States.  U.  8.  Rev.  SUt.  620;  25  Stat,  at  L. 
433.  chap.  866. 

When  in  {  2326,  Rev.  Stat,  Congress  au- 
thorized that  which  is  familiarly  known  in 
the  mining  regions  as  an  "adverse  suit,"  it 
simply  declared  that  the  adverse  claimant 
should  commence  proceedings  "in  a  court  of 
competent  jurisdiction."  It  did  not  in  ex- 
press language  prescribe  either  a  Federal  or 
a  state  court,  and  did  not  provide  for  exclu- 
sive or  concurrent  jurisdiction.  If  it  had 
intended  that  the  jurisdiction  should  be 
vested  only  in  the  Federal  courta,  it  would 
undoubtedly  have  said  so.  If  it  had  intend- 
ed that  any  new  rule  of  demarcation  between 
the  jurisdiction  of  the  Federal  and  state 
courta  should  apply,  it  would  likewise  un- 
doubtedly have  said  so.  Leaving  the  matter 
as  it  did,  it  unquestionably  meant  that  the 
rompetency  of  *the  court  should  be  detar- 
mined  by  rules  theretofore  prescribed  in  re- 
spect to  the  jurisdiction  of  the  Federal 
oourta.  In  that  view,  if  the  adverse  suit 
irere  between  citizens  of  different  states,  and 
;he  value  of  the  thing  in  controversy  exceed- 
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ed  $2,000,  then  by  virtue  of  the  general  pro- 
visions of  the  statutes  the  Federal  court* 
might  take  Jurisdiction,  or,  if  the  suit  was 
one  arising  under  the  Constitution  or  the 
laws  of  the  United  States,  and  the  amount  in 
controversy  was  over  $2,000,  then  also  the 
Federal  courts  might  take  jurisdiction. 
Conversely,  it  would  be  true  that  if  the 
amount  in  controversy  was  not  in  excess  of 
$2,000,  or  if  the  parties  were  not  citizens  of 
different  states,  and  the  suit  was  not  one 
arising  under  the  Constitution  or  laws  of  the 
United  States,  the  Federal  courts  could  not 
take  jurisdiction. 

In  the  present  case  diverse  citizenship  does 
not  exist.  .Turisdiction  must  therefore  de- 
pend upon  the  question  whether  the  suit  is 
one  arising  under  the  Constitution  or  laws 
of  the  United  States. 

We  pointed  out  in  the  former  opinion  that 
it  was  well  settled  that  a  suit  to  enforce  a 
right  which  takes  its  origin  in  the  laws  of 
the  United  States  is  not  necessarily  one  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States,  within  the  meaning  of  the 
jurisdiction  clauses;  for  if  it  did,  every  ac- 
tion to  establish  title  to  real  estate  (at 
least  in  the -newer  states)  would  be  such  a 
one,  as  all  titles  in  those  states  come  from 
the  United  States  or  by  virtue  of  its  laws. 
As  said  by  Mr.  Chief  Justice  Waite,  in  Little 
York  Gold-Washing  <t  Water  Co.  v.  Keyet, 
96  U.  S.  199,  203,  24  L.  ed.  656,  058: 

"The  suit  must,  in  part  at  least,  arise  ouc 
of  a  controversy  between  the  parties  In  re- 
gard to  the  operation  and  effect  of  the  Con- 
stitution or  laws  upon  the  facta  involved. 
.  .  .  Before,  therefore,  a  circuit  court 
can  be  required  to  retain  a  cause  under  this 
jurisdiction,  it  must,  in  some  form,  appear 
upon  the  record,  by  a  statement  of  facta,  'in 
legal  and  logical  form,'  such  as  is  required 
in  good  pleading,  .  .  .  that  the  suit  is 
one  which  'really  and  substantially  involves 
a  dispute  or  controversy'  as  to  a  right  which 
depends  upon  the  construction  or  effect  of 
the  Constitution  or  some  law  or  treaty  of  the 
United  States." 

The  adverse  suit.  Rev.  Stat  S  2326,  is  "to 
determine  the  question  of  the  right  of  pos- 
session." That  right  may  or  may  'not  in-[508] 
volve  the  construction  or  effect  of  the  Con- 
stitution or  a  law  or  treaty  of  the  United 
States.  By  §§  2319,  2324,  and  2332,  Revised 
Statutes,  it  is  expressly  provided  that  this 
right  of  possession  may  be  determined  by 
"local  customs  or  rules  of  miners  in  the  sev- 
eral mining  districts,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the 
laws  of  the  United  States;"  or  "by  the  stat- 
ute of  limitations  for  mining  claims  of  the 
state  or  territory  where  the  same  may  be 
situated."  So  that  in  a  given  case  the  right 
of  possession  may  not  involve  any  question 
under  the  Constitution  or  laws  of  the  United 
States,  but  simply  a  determination  of  local 
rules  and  customs,  or  state  statutes,  or  even 
only  a  mere  matter  of  fact. 

The  recognition  by  Congress  of  local  cus- 
toms and  statutory  provisions  as  at  times 
controlling  the  right  of  possession  does  not 
incorporate  them  into  the  body  of  Federal 
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law.  Section  2  of  article  I  of  the  Constitn- 
tion  provide*  that  the  electors  in  each  state 
of  members  of  the  House  of  Representatives 
"shall  have  the  qoalifications  requisite  for 
electors  of  the  most  numerous  branch  of  the 
state  legislature,"  but  this  does  not  make  the 
statutes  and  constitutional  provisions  of  the 
various  states  in  reference  to  the  qualifica- 
tions of  electors  parts  of  the  Constitution 
or  laws  of  the  United  States. 

On  August  8,  1890,  Congress  enacted  (26 
Stat,  at  L.  313,  chap.  728)  that  intoxicating 
liquors  transported  into  any  state  or  terri- 
tory "shall  upon  arrival  in  such  state  or  ter- 
ritory be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory,"  etc, 
and  in  Re  Itahrer,  140  U.  S.  545,  561,  sub 
nom.  Wilkeraon  v.  Rahrer,  35  L.  ed.  572, 576, 
11  Sup.  Ct.  Rep.  866,  869,  this  court  said: 

"Congress  has  not  attempted  to  delegate 
the  power  to  r^ulate  commerce,  or  to  exer- 
cise any  power  reserved  to  the  states,  or  to 
grant  a  power  not  possessed  by  the  states, 
or  to  adopt  state  laws." 

In  Uaier  v.  Sicatm,  150  U.  S.  132,  136,  37 
L.  ed.  1028,  1029,  14  Sup.  Ct.  Rep.  52,  54,  it 
appeared  that  the  state  of  Alabama  had 
passed  an  act  containing  this  provision: 
"The  said  Alabama  &.  Chattanooga  Railroad 
Company  shall  have  the  privilege  and  right 
of  selling  said  lands  or  any  part  thereof  in 
accordance  with  the  acts  of  Congress  grant- 
ing the  same;"  and  it  was  held: 

"'The  question  is  not  what  rights  passed 
[SOOJto  the  state  under  *the  acts  of  Congress,  but 
what  authority  the  railroad  company  had 
under  the  statute  of  the  state.  The  con- 
struction of  such  a  statute  is  a  matter  for 
the  state  court,  and  its  determination  there- 
of is  binding  on  this  court.  The  fact  that 
the  state  statute  and  the  mortgage  refer  to 
certain  acts  of  Congress  as  prescribing  the 
rule  and  measure  of  the  rights  granted  by 
the  state  does  not  make  the  determination  of 
such  rights  a  Federal  question.  A  state  may 
prescribe  the  procedure  in  the  Federal  courts 
as  the  rule  of  practice  in  its  own  tribunals ; 
it  may  authorize  the  disposal  of  its  own 
lands  in  accordance  with  tiie  provisions  for 
the  sale  of  the  public  lands  of  the  United 
States;  and  in  such  cases  an  examination 
may  be  necessary  of  the  acts  of  Congress,  the 
rules  of  the  Federal  courts,  and  the  practices 
of  the  Land  Department,  and  yet  the  ques- 
tions for  decision  would  not  be  of  a  Federal 
character.  The  inquiry  along  Federal  lines 
is  only  incidental  to  a  determination  of  the 
local  question  of  what  the  state  has  required 
and  prescribed.  The  matter  decided  is  one 
of  state  rule  and  practice.  The  facts  by 
which  that  state  rule  and  practice  are  deter- 
mined may  be  of  a  Federal  origin." 

Inasmuch,  therefore,  as  the  "adverse  suit" 
to  determine  the  right  of  possession  may  not 
involve  any  question  as  to  the  construction 
or  effect  of  the  Constitution  or  laws  of  the 
United  States,  but  may  present  simply  a 
question  of  fact  as  to  the  time  of  the  discov- 
ery of  mineral,  the  location  of  the  claim  on 
the  ground,  or  a  determination  of  the  mean- 
ing and  effect  of  certain  local  rules  and  cus- 
toms prescribed  by  the  miners  of  the  district, 
866 


]  or  the  effect  of  state  statates,  it  voold  i 
to  follow  that  it  is  not  one  which  neoeasarily 
arises  under  the  Constitution  and  laws  M 
the  United  Stotes. 

As  against  this  we  are  met  by  these  sug- 
gestions: First,  that  a  corporation  created 
by  Congress  has  a  right  to  invoke  the  juris- 
diction of  the  Federal  courts  in  respect  to 
any  litigation  which  it  may  have,  except  aa 
specificuly  restricted  by  some  act  of  Con- 
gress. Otbom  V.  Bank  of  United  States,  9 
Wheat  738,  6  L.  ed.  204;  Pacifie  RaUroad 
Removal  Cases,  115  U.  S.  1,  tub  nom.  Union 
P.  R.  Co.  V.  Myers,  29  L.  ed.  310,  5  Sup.  Ct. 
Rep.  1113.  The  argument  of  Chief  Justice 
Marshall  in  support  of  this  was,  briefly,  that 
a  corporation  has  no  powers  and  can  incur  no 
obligations  except  as  authorized  or  provided 
for  in  its  charter.  Its  power  to  do  'any  aet[516] 
which  it  assumes  to  do,  and  its  liability  to 
any  obligation  which  is  sought  to  be  cast 
upon  it,  depend  upon  its  charter,  and  when 
such  charter  is  given  by  one  of  the  laws  of 
the  United  Stat^,  there  is  the  primary  qne»- 
tion  of  the  extent  and  meaning  of  that  law. 
In  other  words,  as  to  every  act  or  obligation 
the  first  question  is  whether  that  act  or  ob- 
ligation is  within  the  scope  of  the  law  of 
Congress,  and  that  being  the  matter  whidi 
must  be  first  determined,  a  suit  by  or  against 
the  corporation  is  one  which  involves  a  con- 
struction of  the  terms  of  ite  charter;  in 
other  words,  a  question  arising  under  the 
law  of  Congress.  But  that  argument  is  not 
pertinent  here.  The  right  of  the  contestanto 
m  an  adverse  suit,  as  we  have  seen,  does  not 
always  call  for  any  construction  of  an  act 
of  Congress.  It  may  depend  solely  on  local 
rules  or  customs  or  state  stetut^,  and  in 
that  case  does  not  involve  a  dispute  or  con- 
troversy "which  depends  upon  the  eonstmc- 
tion  or  effect  of  the  Constitution,  or  some 
law  or  treaty  of  the  United  States.  .  .  . 
In  most  actions  concerning  mining  claims, 
the  parties  agree  as  to  the  proper  rule  of 
construction  to  be  applied  to  the  mining 
laws,  and  the  controversies  are  usually  lim- 
ited to  questions  of  fact  relating  to  the  com-  ■ 
pliance  with  these  laws.  In  such  cases  the 
Federal  courts  have  no  original  jurisdiction, 
unless  there  is  a  diversi^  of  citizenship; 
but  in  cases  arising  under  i  2326  of  the  Re- 
vised Statutes,  the  authority  for  the  action 
is  found  in  the  legislation  of  Congress. 
Without  this  authority  the  action  for  the 
purposes  avowed  by  the  statute  could  not  be 
maintained."  2  Lindley,  Mines,  g  748.  A 
statute  authorizing  an  action  to  establish  a 
right  is  very  different  from  one  which  creates 
a  right  to  be  established.  An  action  brought 
under  the  one  may  involve  no  controversy  as 
to  the  scope  and  effect  of  the  statute,  while 
in  the  other  case  it  necessarily  involves  sudi 
a  controversy,  for  the  thing  to  be  decided  is 
the  extent  of  the  right  given  by  the  statute. 
Again,  it  is  said  that  this  adverse  suit  is 
one  step  in  the  administration  of  the  laws 
of  the  United  States  in  respect  to  mineral 
lands,  and  therefore  it  must  be  presumed 
that  Congress  intended  that  such  step  ritould 
rightfully  be  taken  in  one  of  the  courte  of 
the  United    States.    This    suggestion    was 
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Jopen  to  th«  'consideration  of  Concress  when 
it  wag  determining  where  the  adverse  suit 
should. be  brought,  but  that  it  did  not  con- 
sider it  vital  is  evident  from  the  conceded 
fact  that,  unless  the  amount  in  controversy 
is  over  $2,000,  no  jurisdiction  attaches  to  the 
Federal  court.  In  other  words.  Congress 
did  not  deem  the  matter  of  the  jurisdiction 
of  those  courts  so  essential  a  part  of  the  ad- 
ministration of  the  land  laws  of  the  United 
States  as  to  vest  in  them  jurisdiction  of  all 
such  controversies,  but  left  a  large,  if  not 
a  major,  portion  of  them  to  be  determined 
in  the  state  courts.  It  evidently  contem- 
plated the  fact  that  a  controversy  about  a 
right  of  possession  might  as  appropriately 
be  decided  in  a  state  as  in  a  FederaJ  court, 
and,  not  prescribing  in  which  court  it  should 
be  litigated,  left  the  matter  to  be  determined 
by  the  ordinary  rules  in  respect  to  the  ju- 
risdiction of  the  Federal  courts. 

Counsel  also  calls  our  attention  to  the  dif- 
ference in  the  procedure  in  the  disposal  of 
agricultural  and  mineral  lands.  With  re- 
spect to  the  former,  all  proceedings  are  car- 
ried on  in  the  lAind  Department,  and  it  la 
only  after  the  le^l  title  has  passed  by  pat- 
ent that  inquiry  is  permissible  in  the  courts, 
while  in  respect  to  the  latter  the  aid  of  the 
courts  is  invoked  before  the  issue  of  a  pat- 
ent and  in  order  to  determine,  to  some  extent, 
the  right  thereto.  Noticing  this  dis- 
tinction, he  also  notes  the  fact  that  a  con- 
test in  respect  to  the  validity  of  a  patent  for 
agricultural  lands  can  be  litigated  in  the 
Federal  courts,  and  hence  draws  the  infer- 
ence that  a  contest  preliminary  to  a  patent 
for  mineral  lands,  and  involving  the  right 
thereto,  must  also  be  one  which  can  be  liti- 
gated in  the  same  courts.  But  we  think  the 
true  inference  from  this  difference  of  pro- 
cedure is  to  the  contrary,  because,  in  respect 
to  agricultural  lands,  it  is  settled  that  all 

Questions  of  fact  are  determined  by  the  Land 
department,  and  that  after  the  issue  of  a 
patent  only  questions  of  law  are  open  for 
consideration  in  the  courts,  and,  as  the  laws 
of  Congress  alone  determine  the  matter  of 
the  disposal  of  the  public  lands,  it  follows 
that  the  questions  of  law  which  are  thus 
open  for  consideration  are  those  arising  un- 
der the  acts  of  Congress.  While  on  the 
other  hand,  aa  we  have  heretofore  shown,  in 
these  adverse  suits  preliminary  to  a  patent 
of  mineral  lands  not  merely  questions  *of  law 
arising  under  the  statutes  of  the  United 
States,  but  questions  of  fact  and  questions 
arising  under  local  rules  and  customs 
ind  state  statutes  are  open  for  consideration, 
rhe  scope  of  the  inquiry  which  is  permissible 
in  the  two  cases  emphasizes  the  fact  that  in 
btae  latter  case  the  controversy  may  be  one 
not  arising  under  the  Constitution  or  laws 
>f  Congress. 

Again,  it  is  said  that  Congress  has  in  these 
iases  prescribed  a  specific  rule  of  limitation 
^hich  is  ordinarily  different  from  that  ob- 
taining under  state  statutes  in  respect  to  ac- 
tions for  the  recovery  of  possession ;  that  it 
las  authorised  decrees  in  peculiar  form, 
lome  partly  for  and  partly  against  each  of 
he  different  parties,  mm!  alto  some  adverse- 
y  to  both.  21  Stat,  at  L.  505,  chap.  140; 
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Richmond  Min.  Co.  v.  Rose,  114  U.  S.  578. 
585,  29  L.  ed.  273,  276,  5  Sup.  Ct  Rep.  1055  j 
Perego  v.  Dodge,  163  U.  S.  180,  167,  41  U 
ed.  113,  118,  16  Sup.  Ct.  Rep.  971.  But  inci- 
dental matters  such  as  these  are  not  decisive, 
especially  as  confessedly  the  statute  leaves 
the  jurisdiction  over  those  cases  in  which 
the  matter  in  controversy  does  not  exceed 
$2,000  in  value  in  the  state  courts.  This 
fact  shows  conclusively  that  Congress  was 
not  intending  to  carve  out  a  new  jurisdiction 
for  the  Federal  courts,  and  also  that  it  did 
not  doubt  that  the  state  courts  would  carry 
into  effect  its  enactments  in  reference  to  lim- 
itations and  procedure. 

And,  finally,  it  is  said  that  Congress  can- 
not confer  any  jurisdiction  on  the  state 
courts,  that  they  may  decline  to  entertain 
these  adverse  suits,  and  that  Congress  can- 
not compel  them  to  do  so.  But  here  again 
we  are  met  with  the  fact  that  Congress  has 
left  all  controversies  in  respect  to  right  of 
possession,  not  exceeding  $2,000  in  value,  to 
the  state  courts.  It  evidently  proceeded  up- 
on the  supposition  (which  is  a  rightful  one) 
that,  as  by  the  express  terms  of  the  Consti- 
tution, article  6,  clause  2,  "this  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  .  .  . 
shall  be  the  supreme  law  of  the  land ;  and  the 
judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding,"  no 
courts,  national  or  state,  would  decline  to 
carry  into  effect  the  acts  of  Congress. 
Whether,  if  a  state  court  should  refuse  to  act 
under  these  statutes,  the  matter  is  one  which 
could  be  corrected  by  error  in  this  court,  is 
immaterial.  *if  it  shall  appear  that  stat('[519] 
courts  decline  to  entertain  such  jurisdiction, 
and  that  it  cannot  be  enforced  upon  them. 
Congress  may  further  legislate.  Evidently, 
thus  far  in  these  cases,  as  in  many  others, 
there  has  been  no  reason  to  suppose  that  any 
state  court  would  decline  to  enforce  the 
laws  of  the  United  States  or  to  carry  into 
effect  their  provisions.  And,  as  well  said  by 
Mr.  Justice  Miller  in  Iron  Silver  Min.  Co.  v. 
Campbell,  135  U.  S.  286,  299,  34  L.  ed.  155, 
160,  10  Sup.  Ct.  Rep.  765,  769: 

"The  purpose  of  the  statute  seems  to  be 
that  where  there  are  two  claimants  to  the 
same  mine,  neither  of  whom  has  yet  acquired 
the  title  from  the  government,  they  shall 
bring  their  respective  claims  to  the  same 
property,  in  the  manner  prescribed  in  the 
statute,  before  some  judicial  tribunal  lo- 
cated in  the  neighborhood  where  the  proper- 
ty is,  and  that  the  result  of  this  judicial  in- 
vestigation shall  govern  the  action  of  the 
officers  of  the  Land  Department  in  determin- 
ing which  of  these  claimants  shall  have  the 
patent,  the  final  evidence  of  title,  from  tli« 
governnjent." 

If  every  adverse  suit  could  be  taken  into 
the  Federal  courts,  obviously  in  some  of  the 
larger  western  states  the  litigation  would 
not  be  "before  some  judicial  tribunal  located 
in  the  neighborhood  where  the  property  is," 
for  in  them  the  Federal  courts  are  often  held 
only  in  the  capital  or  chief  city  of  the  state 
and  at  a  great  distance  from  certain  paru  ot 
the  mining  regions  thereia. 

867 


Digitized  by 


Google 


«1»416 


SUFBEHK  COUBT  or  THK  UlTintO  STATES. 


Oct.  TcBi 


So, ««  conclude,  aa  we  did  in  the  prior  c&ae, 
that  although  these  suits  may  sometimes  so 
present  questions  arising  under  the  Consti- 
tution or  laws  of  the  United  States  that  the 
Federal  courts  will  have  jurisdiction,  yet 
the  mere  fact  that  a  suit  is  an  adverse  sttit 
authorized  by  the  statutes  of  Congress  is  not 
in  and  of  itself  sufficient  to  vest  jurisdiction 
in  the  Federal  courts. 

It  appears  that  there  were  two  cases  in  the 
circuit  court  of  Idaho,  that  they  were  there 
consolidated  for  trial,  and  the  consolidated 
case  taken  on  appeal  to  the  circuit  court  of 
appeals.  Of  the  two  original  cases.  No.  81 
on  the  docket  of  the  circuit  court  was  com- 
menced by  the  appellees  in  that  court.  The 
other.  No.  102,  was  commenced  by  the  appel- 
lant in  the  district  court  of  the  first 
judicial  district  of  the  state  of  Idaho  in 
j[S14]and  "for  Shoshone  county,  and  by  the  appel- 
lees removed  to  the  Federal  court.  The 
matters  involved  in  the  two  cases  were  sim- 
ilar, and  hence  the  consolidation.  Under 
these  circumstances,  and  in  view  of  the  con- 
clusion to  which  we  have  arrived,  the  order 
will  be  that  the  judgment  of  the  United 
States  circuit  court  of  appeals  for  the  ninth 
eirouit  is  reversed,  and  the  case  remanded 
to  the  circuit  court,  northern  division,  dis- 
trict of  Idaho,  with  instructions  to  reverse 
its  decree  and  enter  a  decree  dismissing 
case  No.  81,  and  an  order  remanding  case  No. 
102  to  the  state  court 

Mr.  Justice  IVbite  did  not  hear  the  ar- 
gument and  took  no  part  in  the  decision  of 
this  case. 

Mr.  Justice  MoKenns  dissents. 


CLEVELAND,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

PEOPLE  OP  THE  STATE  OF  ILLINOIS 
ex  rel.  THOMAS  M.  JETT. 

(See  S.  C.  Reporter's  ed.  614-528.) 

Interstate  commerce — statute  requiring  pas- 
senger trains  to  stop  at  county  seat. 

The  requirement  that  all  retnilar  passenger 
trains  must  atop  at  connty  seats,  whlcb  Is 
made  by  the  Illinois  act  of  March  21,  1874, 
I  26,  constltntes  a  direct  burden  upon  Inter- 
state commerce  In  violation  of  the  United 
States  Constitution,  so  far,  at  least,  as  that 


Note. — That  ttate  latrs  cannot  regulate  tn- 
tentaie  commerce — see  Norfolk  A  W.  E.  Co.  ▼. 
Com.  (Va.)  13  L.  R.  A.  107,  and  note. 

Aa  to  state  Unet  interfering  \eith  interstate 
or  foreign  commerce — see  note  to  McCanna  & 
P.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C.  C. 
A.  18. 

A»  to  state  regulation  of  commerce — see 
notes  to  Batterman  v.  Western  V.  TeJtg.  Co. 
82  L.  ed.  U.  S.  229 ;  Harmon  T.  Chicago,  37  L. 
ed.  U.  8.  21G:  Cleveland.  C.  C.  4  St.  L.  K.  Co. 
V.  Backus,  38  h.  ed.  V.  S.  1041 ;  PosUI  Telef. 
Cable  Co.  v.  Adams,  39  L.  ed.  U.  8.  811. 
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statute  requires  thronsh  Interstate  fasmsfs 
trains  to  stop  at  sodi  stations  whca  aliiHk 
train  service  has  been  provided  Sac  kri 
tralBc. 

[No.  198.] 

Argued  and  Submitted  Uarok  16,  IMt.  ts- 
cided  AprU  SO,  1900. 

IN  ERROR  to  the  Supreme  Ooort  ef  tk 
State  of  Illinois  to  review  a  dreisiaB  # 
firming  a  judgment  awarding  a 
to  compel  a  railroad  company  to  stop  i 
ger  ttains  at  a  county  seat.     Reversed. 

See  same  case  below,  175  IlL  359,  SI  S 
E.  842. 

Statement  by  Mr.  Justice  Bxw'wmt 

•This  was  a  petition  for  a  writ  of  waaitTU. 
mus  filed  in  the  circuit  court  for  the  eont; 
of  Montgomery,  by  the  state's  »ttar»ej  fa 
that  county,  to  compel  the  defendant  laUvaj 
company,  which  for  several  yeara  past  ka* 
operated,  and  is  now  operating,  a  raibasd 
from  St.  Louis,  Missouri,  through  the  eii«- 
ty  of  Montgomery  and  the  city  of  HiQabon. 
the  county  seat  of  such  county,  to  ladJaaBf- 
olis,  Indiana,  to  stop  a  regular  iiassfpr 
train  designated  |i8  the  "Knidcertxmcer  Spe- 
cial" at  the  city  of  Hillsboro  a  ■iiBiii' 
length  of  time  to  reonve  and  let  off  paa*- 
gers  with  safety. 

The  petition  was  baaed  upon  •eetioa  V  rt 
an  act  of  the  General  Assembly  <rf  THinsii 
entitled  "An  Act  in  Rdaticm  to  FcMea  aa< 
Operating  Railroads,"  approved  Hank  tl. 
1S74,  which  reads  as  follows: 

"Every  railroad  oorpofmtiOB  ahall  ea^ 
its  passenger  tr^ns  to  stop  upon  its  ( tkar< 
arrival  at  each  station  aawtiaed  by  saA 
corporation  as  a  place  of  reoeiviag  aad  dir 
charging  paasengers  upon  and  froai  asA 
trains,  a  sufficient  length  of  time  to  rceaw 
and  let  off  radi  paasengers  with  aafct?^ 
Provided,  all  rq;ular  passenger  traias  shal 
stop  a  sufilcient  lengtn  of  time  at  tke  ai- 
road  stations  of  county  aeata  to  reevi*  sat 
let  off  passengers  with  aafe^." 

The  answer  of  the  railroad 
averred  that  the  company  fnraiahai 
regular  passenger  trains  tmA  way  a  4s;. 
passing  through  and  stopjdng  at  TTTIWfcaw. 
and  that  they  anally  aooommodatiad  tke  tis*- 
el,  and  afforded  every  rcaaonaU*  fMiUty  •■ 
such  city;  that  the  Kniekerbodcer  ^Mts.' 
was  a  train  especially  devoted  to  carryiw  » 
terstate  transportation  between  the  citr  * 
St.  Louis  and  the  city  of  New  York ;  that  tte 
travel  between  these  cities  bad  grown  to  saA 
an  extent  that  it  had  become  neccsaarr  tt 
put  on  a  through  fast  train,  which  i«i«iili* 
with  other  similar  trains  on  the  L^k*  Sh«* 
and  New  York  Central  roads,  and  that  « 
was  necessary  to  put  on  this  train  Wes^ 
the  trains  theretofore  run,  none  of  whitk  kai 
ever  been  taken  off,  could  not,  by  reasta  *< 
stopping  at  Hillsboro  and  other  naular  «> 
tions,  make  the  time  necessary  tor  taaSits 
connections,  or  carry  passengers  fro»  * 
Louii"  to  New  York  within  the  tiaw  wk**  ^ 
the  demands  of  business  and  interstate  *tn  **" 
flc  required ;  that  the  Knickeihoelccr  Cfio* 
is  not  a  r^ular  passenger  train  for  rrrrm 
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passengers  from  one  point  to  another  in  the 
state  of  Illinois,  such  traffic  being  amply 
proTided  for  by  other  trains,  and  that  the 
knidcerbocker  Special  is  used  exclusively 
for  interstate  traffic  from  and  to  points  with- 
out the  state  of  Illinois;  that  it  is  not  sub- 
ject to  regulation  by  the  statute  of  Illinois 
providing  that  all  trains  shall  stop  at  all 
county  seats,  and  that  to  subject  it  to  the 
statutes  of  the  various  states  through  which 
it  passes,  requiring  it  to  stop  at  county 
seats,  woiild  wholly  destroy  the  usefulness  of 
the  train,  and  would  impede  and  obstruct  in- 
terstate commerce,  and  that  obedience  to  the 
statute  in  question  would  require  it  to  aban- 
don the  train. 

A  demurrer  to  this  answer  was  sustained, 
and  the  defendant  electing  to  stand  upon  it 
as  a  full  defense  to  the  petition,  a  final  judg- 
ment was  rendered  and  a  peremptory  writ  of 
mandamus  awarded  against  the  defendant. 
On  appeal  to  the  supreme  court  of  the  state 
this  judgment  was  affirmed.  Whereupon  the 
railway  company  sued  out  a  writ  of  error 
from  this  court. 

Mr.  Jolm  T.  Of  argued  the  cause  and, 
with  Mr.  Oeorge  P.  MoNulty,  filed  a  brief 
forplaintiff  in  error: 

The  line  between  the  exclusive  power  of 
Congress  to  regulate  commerce  among  the 
states,  and  the  power  of  the  states  to  regii* 
late  their  internal  affairs,  is  drawn  as  aiS'> 
tiuctly  in  this  case  as  it  was  in  Wahaah,  8t. 
L.  &  P.  B.  Co.  V.  lUinoia,  118  U.  S.  557,30  L. 
ed.  244,  I  Inters.  Com.  Rep.  31,  7  Sup.  Ct 
Ren.  4.  r        .  r 

It  cannot  be  too  strongly  insisted  upon 
that  the  right  of  continuous  transportation 
from  one  end  of  tlic  country  to  the  other  is 
essential,  in  modern  times,  to  that  freedom 
of  commerce  from  the  restraints  which  the 
states  might  choose  to  impose  on  it  that  the 
commerce  dause   was  intended   to  secure. 

Ibid. 

A  state  can  do  nothing  which  will  directly 
burden  or  impede  the  interstate  traffic  of  a 
railroad  company,  or  impair  the  usefulness 
of  its  facilities  for  such  traffic. 

Illinois  O.  R.  Co.  v.  Illinois,  163  U.  8.  142, 
41  L.  ed.  107,  16  Sup.  Ct  Rep.  1096;  Du- 
buque <£  8.  C.  R.  Co.  V.  Richmond,  19  Wall. 
584,  22  L.  ed.  17.1 :  Stone  v.  Farmers'  Loan  it 
T.  Co.  116  U.  S.  n07,  29  L.  ed.  636,  6  Sup.  Ct. 
Rep.  334,  388,  11»1 ;  Smith  v.  Alabama,  124 
U.  S.  465,  31  L.  ed.  508,  1  Inters.  Com.  Rep. 
«04.  8  Sup.  Ct.  Rep.  564. 

Neither  does  this  case  come  within  that 
class  where  laws  liaving  for  their  object  the 
personal  security  of  passenjers  while  trav- 
elinif  from  one  state  to  another,  within  their 
respective  limits,  have  been  held  valid. 

New  York,  N.  U.  &  H.  R.  Co.  v.  New  York, 
1C5  U.  S.  628,  41  L.  ed.  853,  17  Sup.  Ct 
Ren.  418. 

kr.  E.  O.  Akla  submitted  the  cause  for 
defendant  in  error.  Messrs.  0.  A.  Hill  and 
B.  D.  Monroe  were  with  him  on  the  brief. 

In  granting  a  charter  to  a  private  corpo- 
ration, the  state  does  not  part  with  any  of 
its  power  to  enact  proper  police  regulations 
operating  upon  such  corporation. 
177  tX.  S.        U.  S.,  Book  44. 


Ohio  £  U.  R.  Co.  v.  McClelland,  2S  m. 
140. 

Every  person  and  corporation  within  the 
territorial  limits  of  a  state  is,  while  there, 
subject  to  the  constitutional  authority  of 
the  state  government. 

Stone  V.  Farmers'  Loan  <£  T.  Co. 
116  U.  8.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep. 
334,  388,  1191. 

A  state  legislature  has  power  to  regulate 
railroad  corporations  in  the  exercise  of  their 
corporate  franchises,  so  as  to  provide  for  the 
public  safety,  welfare,  and  convenience. 

Oalena  i  0.  U.  R.  Co.  v.  Loomis,  13  III. 
548,  56  Am.  Dec.  471 ;  Potter's  Dwarris  on 
Stat  458;  Cooley,  Const  Lim.  6th  ed.  p. 
715;  Ohio  <£  M.  R.  Co.  v.  McClelland,  25  III. 
140;  Lake  View  v.  Rose  Hill  Cemetery,  70 
III.  191,  22  Am.  Rep.  71 ;  Chicago  <£  A.  R.  Co. 
V.  People,  105  III.  657;  People  ea  rel.  Walker 
V.  Louisville  i  N.  R.  Co.  120  III.  49,  10  K.  E. 
657 ;  Illinois  C.  R.  Co.  v.  People,  143  III.  435, 
19  L.  R.  A.  119,  33  N.  E.  178;  Lake  Shore  A 
M.  8.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43  L. 
ed.  702,  19  Sup.  Ct  Rep.  465. 

When  an  act  of  Congress  is  claimed  to  be 
unconstitutional,  the  presumption  is  in  fa- 
vor of  validity;  and  it  is  only  when  the  ques- 
tion is  free  from  any  reasonable  doubt,  that 
this  court  should  hold  an  act  of  the  law-mak- 
ing power  of  the  government  to  be  in  viola- 
tion of  that  fundamental  instrument  upon 
which  all  the  powers  of  the  government  rest. 

Niool  V.  Ames,  173  U.  8.  509,  43  L.  ed.  786, 
19  Sup.  Ct.  Rep.  522. 

And  the  same  rule  should,  of  course,  ap- 
ply to  an  act  of  the  legislature  of  a  state. 

*Mr.  Justice  Brown  delivered  the  opin-[516] 
ion  of  the  court : 

Few  classes  of  cases  have  become  more 
common  of  recent  years  th&n  those  wherein 
the  police  power  of  the  state  over  the  vehi- 
clfis  of  interstate  commerce  has  been  drawn 
in  question.  That  such  power  exists  and 
will  be  enforced,  notwithstanding  the  consti- 
tutional authority  of  Congress  to  regulate 
such  commerce,  is  evident  from  thr  large 
number  of  cases  in  wlych  we  have  sustained 
the  validity  of  local  laws  designed  to  secure 
the  safety  and  comfort  of  passengers,  em< 
ployees,  persons  crossing  railway  tracks, 
and  adjacent  property  owners,  as  well  as 
other  regulations  intended  for  the  public 
good. 

•We  have  recently  applied  this  doctrine  tor qxT] 
state  laws  requiring  locomotive  engineers  to 
be  exiunined  and  licensed  by  the  state  au- 
thorities (Smith  V.  Alabama,  124  U.  8.  465, 
31  L.  ed.  508,  8  Sup.  Ct  Rep.  564) ,  requiring 
sueh  engineers  to  be  examined  from  time  to 
time  with  respect  to  their  ability  to  distin- 
guish colors  ( Nashville,  C.  <i  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2  In- 
ters. Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28),  re- 
quiring telegraph  companies  to  receive  des- 
patches and  to  transmit  and  deliver  them 
with  due  diligence,  as  applied  to  messages 
from  outside  the  state  {Western  V.  Teleg. 
Co.  V.  James.  162  U.  S.  650,  40  L.  ed.  1105, 
10  Sup.  Ct  Rep.  934),  forbidding  the  run- 
ning of  freight  trains  on  Sunday  (Hennin(j- 
K  869 
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ton  y.  Georgia,  163  U.  S.  299,  41  L.  ed.  16G, 
10  Sup.  Ct  Rep.  1086),  requiring  railway 
companies  to  fix  their  rates  annually  for  the 
transportation  of  passengers  and  freight, 
and  also  requiring  them  to  post  a  printed 
copy  of  such  rates  at  all  their  stations  (OW- 
oago  d  A'.  W.  R.  Co.  v.  Fuller,  17  Wall.  560, 
21  L.  ed.  710),  forbidding  the  consolidation 
of  parallel  or  competing  lines  of  railway 
(LoviamlU  A  Jf.  R.  Co.  t.  Kentucky,  161  U. 
8.  677,  40  L.  ed.  849,  16  Sup.  Ct  Rep.  714), 
rec^lating  the  heating  of  passenger  cars,  and 
directing  guards  and  guard  posts  to  be 
placed  on  railroad  bridges  and  trestles  and 
the  approaches  thereto  (A'eto  York,  Jf.  H.  A 
U.  S.  Co.  V.  'Sew  York,  165  U.  S.  628,  41  L. 
ed.  863, 17  Sup.  Ct.  Rep.  418),  providing  that 
no  contract  shall  exempt  any  railroad  corpo- 
ration from  the  liability  of  a  common  carrier 
or  a  carrier  of  passengers,  which  would  have 
existed  if  no  contract  had  been  made  (CM- 
oago,  M.  i  Bt.  P.  R.  Co.  v.  Solan,  169  U.  S. 
133,  42  L.  ed.  688,  18  Sup.  CM:.  Rep.  289) ,  and 
declaring  that  when  a  common  carrier  ac- 
cepts for  transportation  anything  directed 
to  a  point  of  destination  beyond  the  termin- 
us of  his  own  line  or  route  he  shall  be  deemed 
thereby  to  assume  an  obligation  for  its  safe 
carriage  to  such  point  of  destination,  unless 
•t  the  time  of  such  acceptance  such  carrier 
be  released  or  exempted  from  such  liability 
by  contract  in  writing,  signed  by  the  owner 
or  his  agent.  Richmond  i  ±.  R.  Co.  v.  R.  A. 
Patterson  Tobacco  Co.  169  IT.  S.  311,  42  L. 
«d.  759,  18  Sup.  Ct.  Rep.  335.  In  none  of 
these  cases  was  it  thought  that  the  regula- 
tions were  unreasonable  or  operated  in  any 
just  sense  as  a  restriction  upon  interstate 
commerce. 

But  for  the  reason  that  these  laws  were 
considered  unreasonable  and  to  unnecessari- 
ly hamper  commerce  between  the  states,  we 
have  felt  ourselves  constrained  in  a  large 
number  of  cases  to  express  our  disapproval 
[S18]of  suchas  providedfor  taxinedirectly'or  in- 
directly the  carrying  on  or  uie  profits  of  in- 
terstate commerce.  We  have  also  held  to  be 
invalidT  a  statute  of  Louisiana  requiring 
those  engaged  in  interstate  commerce  to  give 
all  persons  upon  public  conveyances  equal 
rights  and  privileges  in  all  parts  of  the  con- 
veyance, without  distinction  or  discrimina- 
tion on  account  of  race  or  color  {Hall  v.  De 
Cuir,  95  U.  S.  485,  24  L.  ed.  647),  another 
regulating  the  charges  of  railway  companies 
for  passengers  or  freight  between  places  in 
different  states  {Wabaah,  8t.  L.  i  P.  R.  Co. 
V.  Illinoia,  118  U.  S.  557,  30  L.  ed.  244,1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4),  an- 
other requiring  telegraph  companies  to  de- 
liver despatches  by  messenger  to  the  persons 
to  whom  the  same  are  addressed,  so  far  as 
they  attempted  to  regulate  the  delivery  of 
such  despatches  at  places  situated  in  anoth- 
er state  (Western  V.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  1  Inters. 
Com.  Rep.  306,  7  Sup.  Ct  Rep.  1126),  and 
still  another  forbidding  common  carriers 
from  bringing  intoxicating  liquors  into  the 
state  without  being  furnished  with  a  certifi- 
cate that  the  consignee  was  authorized  to 
•ell  intoxicating  liquors  in  the  county  {Bow 
870 


man  v.  Chicago  d  N.  W.  B.  Co.  125  U.  S.  4«S, 
31  L.  ed.  700,  1  Inters.  Com.  Rep.  823,  8  Snpi 
Ct.  Rep.  689,  1062). 

Several  acts  m  pari  materia  with  the  cm 
under  consideration  have  been  before  this 
court,  and  have  been  approved  or  disapproved 
as  they  have  seemed  reasonable  or  unreason- 
able, or  tx)re  more  or  less  heavily  upon  the 
power  of  railways  to  regiik.te  their  trains  ia 
the  respective  and  sometimes  conflicting  in- 
terests of  local  and  through  traffic.  In  th* 
earliest  of  these  cases  {Illinois  C.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L.  ed.  107,  16  Sup. 
Ct.  Rep.  1090),  the  very  statute  of  Illinois 
under  consideration  in  this  case,  as  construed 
and  applied  by  the  supreme  court  of  that 
state,  was  held  to  be  an  unreasonable  restric- 
tion upon  interstate  traffic,  in  requiring  a 
fast  mail  train  from  Chicago  to  places  south 
of  the  Ohio  river,  over  an  interstate  high- 
way established  by  authority  of  Congress,  to 
delay  the  transportation  of  ite  interstate 
passengers  and  United  States  mail  by  turn- 
ing aside  from  ite  direct  route  and  riuiniog 
to  a  station  (Cairo)  3>4  miles  away  from  a 
point  on  that  route,  and  back  again  to  the 
same  point,  before  proceeding  on  ite  wmy; 
and  to  do  this  for  the  purpose  of  discharging 
and  receiving  passengers  at  that  station,  for 
whom  the  railroad  company  furnished  other 
and  ample  acconunodation.  Said  Mr.  Jus- 
tice Gray :  "The  state  may  doubtless  *oom-[KlV] 
pel  the  railroad  company  to  perform  the 
duty  imposed  by  ite  charter  of  carrying  pas- 
sengers and  goods  between  ite  termini  with- 
in the  state.  But  so  long,  at  least,  as  that 
duty  is  adequately  performed  by  the  com- 
pany, the  state  cannot,  under  the  guise  of 
compelling  ite  performance,  interfere  with 
the  performance  of  paramount  duties  to 
which  the  company  has  been  subjected  by  the 
Constitution  and  laWs  of  the  United  State*." 
Upon  the  contrary,  in  Gladson  v.  Uiimeto- 
to,  160  U.  S.  427,  41  L.  ed.  1064,  17  Sup. 
Ct.  Rep.  627,  a  state  statute  requiring 
every  railroad  to  stop  all  ite  regular 
passenger  trains  running  wholly  within 
the  state  at  ite  stations  in  all  county  seata 
long  enough  to  take  on  and  discharge  pas- 
sengers with  safety  was  held  to  be  a  reason- 
able exercise  of  the  police  power  of  the  state, 
even  as  applied  to  a  train  connecting  with  a 
train  of  the  same  company  running  into  an- 
other state,  and  carrying  some  interstate  pas- 
sengers as  well  as  the  mail.  The  ease  was 
distinguished  from  that  of  the  Illinois  O.  R. 
Co.  V.  Illinois  in  the  fact  that  the  train  in 
question  ran  wholly  within  the  state  of  Min- 
nesota, and  could  have  stopped  at  the  coun- 
ty seata  without  deviating  from  ite  course; 
and  that  the  statute  of  liinnesota  expressly 
provided  that  the  act  should  not  apply  to 
through  trains  entering  the  state  from  any 
other  state,  or  to  transcontinental  trains  of 
any  railroad.  Speaking  of  police  regula- 
tions for  the  government  of  railroads  while 
operating  roads  within  the  jurisdiction  of 
the  state,  it  was  said  that  "they  are  not  in 
themselves  regulations  of  interstate  com- 
merce; and  it  is  only  when  they  operate  •■ 
such  in  the  circumstances  of  their  applieo- 
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tion  and  conflict  with  the  express  or  pre- 
sumed will  of  Congress  exerted  upon  the 
same  subject,  that  they  can  be  required  to 
give  way  to  the  paramount  authority  of  the 
Constitution  of  the  United  States."  The 
railroad  in  this  case  was  treated  as  a  purely 
domestic  corporation,  notwithstanding  it 
connected,  as  most  railroads  do,  with  rail- 
roads in  other  states. 

In  the  most  recent  case  upon  this  subject 
(Lake  Shore  d  U.  8.  B.  Co.  v.  Ohio,  173  U. 
S.  286,  43  L.  ed.  702,  19  Sup.  Ct.  Bep.  466), 
a  statute  of  Ohio  providing  that  every  rail- 
road company  should  cause  three  of  its  r^- 
ular  'trains  carrying  passengers,  if  so  many 
are  rtm  daily,  Sundays  excepted,  to  stop  at 
|a  station,  city,  or  village  containing  'over  3,- 
000  inhabitants,  for  a  time  sufficient  to  re- 
ceive and  let  off  passengers,  was  held  to  be,  in 
the  absence  of  legislation  by  Congress  upon 
the  sulyect,  consistent  with  the  Constitution 
of  the  United  States,  when  applied  to  trains 
engaged  in  interstate  commerce  through  the 
state  of  Ohio.  In  delivering  the  opinion  of 
the  court  Mr.  Justice  Harlan  observed: 
"The  statute  does  not  stand  in  the  way  of 
the  railroad  company  running  as  many 
trains  as  it  may  choose  between  Chicago  and 
Buffalo  without  stopping  at  intermediate 
points,  or  only  at  very  large  cities  on  the 
route,  if  in  the  contingency  named  in  the 
statute  the  required  number  of  trains  stop 
at  each  place  containing  3,000  inhabitants 
long  enough  to  receive  and  let  off  passengers. 
It  seems  from  the  evidence  that  the  average 
time  required  to  stop  a  train  and  receive  and 
let  off  passengers  is  only  three  minutes. 
Certainly  the  state  of  Ohio  did  not  endow 
the  plaintiff  in  error  with  the  rights  of  a  cor- 
poration for  the  purpose  simply  of  subserv- 
ing the  convenience  of  passengers  traveling 
through  the  state  between  points  outside  of 
it8  territory.  ...  It  was  for  the  sUte 
to  take  into  consideration  all  the  circum- 
itances  affecting  passenger  travel  within  its 
limits,  and  as  far  as  practicable  make  such 
regulations  as  were  just  to  all  who  might 
jass  over  the  road  in  question.  It  was  enti- 
Jed,  of  course,  to  provide  for  the  convenience 
>f  persons  desiring  to  travel  from  one  point 
x>  another  in  the  state  on  domestic  trains. 
But  it  was  not  bound  to  ignore  the  conven- 
ence  of  those  who  desired  to  travel  from 
ilnces  in  the  state  to  places  beyond  its  lim- 
ta,  or  the  convenience  of  those  outside  of  the 
itate  who  wished  to  come  into  it.  Its  stat- 
ite  is  in  aid  of  interstate  commerce  of  that 
iharacter.  It  was  not  compelled  to  look 
(Xily  to  the  convenience  of  those  who  wished 
o  pass  through  the  state  without  stopping." 
rhiB  case  is  readily  distinguishable  from  the 
ine  under  consideration,  in  the  fact  that  the 
itatute'of  Ohio  required  only  that  three  r^- 
ilar  passenger  trains  should  stop  at  every 
tation  containing  3,000  inhabitants,  leaving 
he  company  at  liberty  to  run  as  many 
hrough  passenger  trains  exceeding  three  per 
[ay  as  it  chose,  without  restriction  as  to 
toppage  at  particular  stations.  In  other 
rords,  it  left  open  the  loophole  which  the 
tatute  of  Illinois  has  effectually  closed. 
177  IT.  S. 


*The  question  broadly  presented  in  this[SSl] 
case  is  this:  Whether  a  state  statute  is 
valid  which  requires  every  passenger  train, 
regardless  of  the  number  of  such  trains  pass- 
ing each  way  daily  and  of  the  character  of 
the  traffic  carried  hy  them,  to  stop  at  every 
county  seat  through  which  such  trains  may 
pass  by  day  or  night,  and  regardless  also  ot 
the  fact  whether  another  train  designated 
especially  for  local  traffic  may  stop  at  the 
same  station  within  a  few  minutes  before  or 
after  the  arrival  of  the  train  in  question. 

The  demurrer  to  the  answer  admits  thiit 
the  railway  company  furnishes  a  sufii'ient 
number  of  regular  passenger  trains  (four 
each  way  a  day),  to  accommodate  all  the  lo- 
cal and  through  business  along  the  line  of 
the  road,  and  that  all  of  such  ^ains  stop  at 
Hillsboro;  that  none  of  such  trains  have 
been  taken  off,  and  all  of  which  ran  prior  to 
the  putting  on  of  the  Knickerbocker  Special 
still  run  and  still  stop  at  Hillsboro,  and  th^it 
they  furnish  ample  and  sufficient  accommo- 
dation to  all  persons  desiring  to  travel  to 
and  from  that  place;  that  the  Knickerbocker 
Special  was  put  on  in  response  to  an  urgent 
demand  on  the  part  of  the  through  travuing 
public  from  St.  Louis  to  New  York,  and  that 
it  was  necessary,  as  the  passenger  trains 
theretofore  used  could  not,  by  reason  of  stop- 
ping at  way  stations,  make  the  time  required 
for  eastern  connections,  and  if  compelled  to 
stop  at  county  seats  the  company  will  be 
compelled  to  abandon  the  train,  to  the  great 
damage  of  the  traveling  public  and  to  the 
railway  company. 

It  is  evident  that  the  power  attempted  to 
be  exercised  under  this  statute  would  operate 
as  a  serious  restriction  upon  the  speed  of 
trains  engaged  in  interstate  traffic,  and 
might,  in  some  cases,  render  it  impossible  for 
trunk  lines  running  through  the  state  of  Il- 
linois to  compete  with  other  lines  running 
through  states  in  which  no  such  restrictions 
were  applied.  If  such  passenger  trains  may 
be  compelled  to  stop  at  county  seats  it  is  dif- 
ficult to  see  why  the  legislature  may  not  com- 
pel them  to  stop  at  every  station, — a  require- 
ment which  would  be  practically  destructive 
of  through  travel,  where  there  were  compet- 
ing lines  unhampered  by  such  regulations. 
While,  as  we  held  in  the  Lake  Shore  Case, 
railways  are  bound  to  provide  primarily  and 
adequately  'for  the  accommodation  of  thoBe[S88] 
to  whom  they  are  directly  tributary,  and 
who  not  only  have  granted  to  them  their 
franchise,  but  who  may  have  contributed 
largely  to  the  construction  of  the  road,  they 
are  bound  to  do  no  more  than  this,  and  may 
then  provide  special  facilities  for  the  accom- 
modation of  through  traffic.  We  are  not 
obliged  to  shut  our  eyes  to  the  fact  that  com- 
petition among  railways  for  through  passen- 
ger traffic  has  become  very  spirited,  and  we 
think  they  have  a  right  to  demand  that  they 
shall  not  be  unnecessarily  hampered  in  their 
efforts  to  obtain  a  share  of  such  traffic.  It 
is  evident,  however,  that  neither  the  greater 
safety  of  their  tracks,  the  superior  comfort 
of  their  coaches  or  sleeping  berths,  nor  the  ex- 
cellence of  their  tables  would  insure  them 
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Buch  Bhare  if  they  were  unable  to  compete 
with  their  rivalB  in  the  matter  of  time.    The 

freat  effortB  of  modern  engineering  haye  been 
irected  to  combining  Bafety  with  the  great- 
est poBBible  speed  in  transportation,  both  bj 
land  and  water.  The  public  demand  tnis; 
the  railway  and  steamship  companiee  are 
anxious  in  their  own  interests  to  furnish  it, 
and  local  I^ialation  ought  not  to  stand  in 
the  way  of  it. 

With  no  dispoBition  whatever  to  vary  or 
qualify  the  cases  above  cited,  neither  the 
conclusions  of  the  court  nor  the  tenor  of  the 
opinions  are  opposed  to  the  principle  we  hold 
to  in  this  case,  that,  after  all  local  conditions 
have  been  adequately  met,  railways  have  the 
legal  right  to  adopt  special  provisions  for 
through  traflSc,  and  legislative  interference 
therewith  is  unreasonable,  and  an  infringe- 
ment upon  that  provision  of  the  Constitu- 
tion which  we  have  held  requires  that  com- 
merce between  the  states  shall  be  free  and 
unobstructed. 

While  the  statute  in  question  is  operative 
only  in  the  state  of  Illinois,  it  is  obnoxious  to 
the  criticism  made  of  the  Louisiana  statute  in 
Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  ed.  647, 
that  "while  it  purports  only  to  control  the 
carrier  when  engaged  within  the  state,  it 
must  necessarily  influence  his  conduct,  to 
some  extent,  in  the  management  of  his  busi- 
ness throughout  his  entire  voyage.  .  .  . 
If  each  state  was  at  liberty  to  regulate  the 
conduct  of  carriers  while  within  its  jurisdic- 
tion, the  confusion  likely  to  follow  could  not 
but  be  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  state  could 
[BS3}l>rovide  for  its  own  'passengers  and  r^ulate 
the  transportation  of  its  own  freight  regard- 
less of  the  interests  of  others."  The  distinc- 
tion between  this  statute  and  regulations  re- 
quiring passenger  trains  to  stop  at  railroad 
crossings  and  drawbridges,  and  to  reduce  the 
speed  of  trains  when  running  through 
crowded  thoroughfares ;  requiring  its  tracks 
to  be  fenced,  and  a  bell  and  whistle  to  be  at- 
tached to  each  engine,  signal  lights  to  be  car- 
ried at  night,  and  tariff  and  time  tables  to  be 
posted  at  proper  places,  and  other  similar  re- 
quirements contributing  to  the  safety,  com- 
fort, and  convenience  of  their  patrons, — is 
too  obvious  to  require  discussion.  Railroad 
Commistion  Caaea,  116  U.  S.  307,  334,  aub 
nom.  Stone  v.  Farmers'  Loan  <t  T.  Co.  29  L. 
ed.  636,  645,  6  Sup.  Ct  Kep.  334,  388, 1191. 

We  are  of  opinion  that  the  act  in  question 
is  a  direct  burden  upon  interstate  commerce, 
and  the  judgment  of  the  supreme  court  of 
the  state  of  Illinois  must  therefore  be  re- 
versed, and  the  case  remanded  to  that  court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Justice  Brewer  and  Mr.  Justice 
Shiras  concurring: 

We  concur  in  this  judgment  on  the  propo- 
sition that  the  act  of  the  legislature  of  Illi- 
nois, whether  reasonable  or  unreasonable,  wise 
or  foolish,  is,  as  applied  to  the  facts  of  this 
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case,  an  attempt  by  the  state  to  directly  ng" 
ulate  interstate  commerce,  and,  as  such  m> 
tempt,  is  b^ond  the  power  of  the  state. 


DE  LAMAR'S  NEVADA  GOLD  MININO 
COMPANY,  Plff.  in  Err., 

V. 

JAMES  NESBITT. 

(See  8.  C.  Beporter't  ed.  B28-629.) 

Appeal — Federal    question — deoition   as   to 
mining  olaim. 

1.  Tbe  mere  (act  that  defendant  In  a  mit  to 
quiet  title  to  a  mining  claim  claims  title 
under  a  location  made  under  the  general  min- 
ing laws  of  the  United  States  !■  not  In  llaelf 
sufficient  to  raise  a  Federal  question  which 
will  snstain  a  writ  of  error  from  the  8d- 
preme  Court  of  the  United  States  to  a  state 
court,  where  the  gravamen  o€  defendant's 
argument  was  not  the  denial  of  any  right  un- 
der the  mining  laws,  but  the  Invalidity  of  the 
proceedings  In  a  state  court  under  which  the 
plaintiffs  claimed  to  have  acquired  title  bj 
virtue  of  a  prior  location. 

3.  A  decision  of  a  state  court  In  favor  of  a 
right  or  privilege  claimed  by  a  party  under  ao 
act  of  Congress  will  not  be  reviewed  In  the 
Supreme  Court  of  the  United  States  at  the  In- 
stance of  the  adverse  party,  who  made  no 
claim  onder  that  statute. 

[No.  162.] 

Argued   Maroh  1,  1900.    Decided  April  SO, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nevada  to  review  a  decision  af- 
firming a  judgment  for  plaintiff  in  a  suit  to 
quiet  title  to  a  mine.      Uismitted. 

See  same  case  below,  52  Pac.  609;  rehear- 
ing denied  in  63  Pac.  178.  • 

Statement  by  Mr.  Justice  Brown  i 
"This  was  a  suit  b^un  in  the  district  court[6S4] 
for  the  fourth  judicial  district' of- Nevada  by 
Neebitt,  as  part  owner  of  the  Fraction  mine, 
against  one  William  Davidson,  the  alleged 
locator  of  the  Sleeper  mining  claim,  cover- 
ing the  same  ground  as  the  Fraction  mine, 
to  quiet  plaintiff's  title  and  that  of  his  co- 
tenants  to  the  Fraction  mine,  and  to  recover 
a  money  judgment  against  the  defendant. 

The  complaint  alleged  that  the  plaintiff 
and  his  co-owners  were  tenants  in  common, 
and  since  May  16,  1892,  had  been  in  posses- 
sion of  the  Fraction  mining  claim,  pursuant 
to  the  laws  of  the  United  States,  and  that 
the  defendant  also  claimed  a  right  to  pos- 
sesion upon  the  alleged  location  of  a  cer- 
tain mining  claim  called  by  him  the  Sleeper 
mine;   that  such  location  was  made  subse- 


NOTE. — As  to  jurUdietUm  of  Federal  over 
state  courts;  necessttp  of  Federtil  ^uestiom — see 
notes  to  Hamblln  v.  Western  Land  Co.  87  L.  ed. 
n.  S.  267 :  KIpley  v.  Illinois  em  rel  Akin.  43  L. 
ed.  V.  a.  998. 

As  to  mhat  constitutes  Federal  questum; 
when  considered — see  note  to  Re  Bncbanan.  39 
L.  ed.  U.  8.  884. 
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quent  to  th«  location  of  the  Fraotion  mine, 
•nd  that  the  plaintilf  had  protested  in  the 
land  office  at  Canon  Citjr  aeainst  the  issu- 
ance of  a  patent  to  the  defendant. 

The  answer  denied  the  ownership  and  pos- 
session of  the  plaintiff  of  the  Fraction  mine, 
and  allied  as  a  defense  the  invalidity  of  the 
proceedings  under  which  Nesbitt  and  his 
cotenants  had  acquired  the  titles  of  the  orig- 
inal locators  to  the  Fraction  mine. 

The  case  came  on  for  trial  before  the  court 
without  a  JU17,  and  resulted  in  a  judement 
for  the  plaintiff,  whereby  it  was  decreed  that 
the  title  of  plaintiff  and  his  cotenants  to  the 
Fraction  mine  be  quieted,  and  the  claim  of  the 
defendant  to  that  portion  of  the  Sleeper  mine 
embraced  witiiin  the  boundary  lines  of  the 
Fraction  mine  be  rejected;  with  a  further 
decree  for  the  recovery  of  certain  incidental 
fees  and  costs.  Upon  motion  for  a  new  trial 
it  was  ordered  that  De  Lamar's  Nevada  Gold 
Mining  Company  be  substituted  as  defendant 
in  the  place  of  Davidson,  deceased,  and  that 
the  motion  for  a  new  trial  be  overruled.  De- 
fendant appealed  to  the  supreme  court  of 
the  state,  which  affirmed  the  judgment.  52 
Pac.  609.  Whereupon  it  sued  out  a  writ  of 
error  from  this  court. 


Messrs.  J.  H.  Ralaton  and  WllUam  M. 
Stewart  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error. 

Messrs.  Walter  A.  Johnston  and 
George  S.  Sawyer  argued  the  cause  and 
filed  a  brief  for  defendant  in  error. 

•Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

Defendant,  known  as  De  Lamar's  Nevada 
Gold  Mining  Company  (hereinafter  referred 
to  as  the  mining  company),  claims  title  to 
the  property  in  question  throush  an  applica- 
tion filed  by  Davidson  in  the  land  office  at 
Carson  City,  in  pursuance  of  Rev.  Stat.  | 
2326,  for  a  patent  to  the  Sleeper  mine, 
against  the  issue  of  which  patent  plaintiff 
N^esbitt  filed  an  adverse  claim  as  to  so  much 
}f  the  Sleeper  mine  as  was  embraced  within 
the  boundaries  of  the  Fraction  mine. 

Plaintiff  Nesbitt  took  title  to  the  Fraction 
nine  through  a  location  made  May  12,  1892, 
>y  W.  De  Beque,  H.  Stevens,  and  A.  Borth, 
who,  it  appeared,  performed  all  the  acts  re- 
|ulred  to  m^e  a  valid  location.  Plaintiff 
riaimed  that  he  and  George  Nesbitt,  his 
irother,  had  acquired  all  the  right,  title,  and 
nterest  of  De  Beque  and  Stevens  to  this 
nine  through  certain  judgments  recovered 
n  a  justice's  court  against  De  Beque  and 
Jtevens,  upon  which  executions  had  been  is- 
lued,  and  a  sale  made  to  the  Nesbitt  brothers 
if  their  interests  in  the  Fraction  mine.  This 
eft  the  Ncsbitts  and  Borth  the  owners  of 
hat  mine  as  tenants  in  common.  The  court 
leld  tliese  judgments  to  be  voi.l,  but  adniis- 
ible  for  tlie  purpose  of  showing  ortendin^to 
how  color  of  title  and  adverse  possession 
n  the  Nesbitts  and  Borth.  It  further  ap- 
leared  that  the  Nesbitts  and  Bi>rth  did  us- 
essment  work  in  each  of  the  rears  1805, 
ii'.H),  and  1897  to  the  full  amount  required 
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by  law  (8  2324) ;  that  no  work  was  done  in 
either  of  the  years  1893  and  1894,  but  that 
the  Nesbitt  brothers,  in  December  of  each 
of  said  years,  had  a  notice  recorded  in  the 
county  recorder's  office,  where  the  original 
notice  of  the  location  of  the  Fraction  mine 
was  filed,  declaring  their  intention  in  good 
faith  to  hold  and  work  the  mine.  Meantime, 
however,  the  Sleeper  mine  was  located  Janu- 
ary 1,  1895,  the  boundaries  of  which  took  in 
the  Fraction  mine. 

•The  supreme  court  held  the  vital  question[5*6i 
to  be  whether  the  notices  which  the  Nesbitt 
brothers  caused  to  be  recorded  of  their  in- 
tention to  hold  and  work  the  mine  had  the 
legal  effect  of  saving  it  from  being  subject 
to  a  relocation  by  Davidson.  Revised  Stat- 
utes, 8  2324,  provides  that,  until  a  patent  has 
been  issued  upon  a  mining  claim  previously 
located,  "not  less  than  $100  worth  of  labor . 
shall  be  performed  or  improvements  made 
during  each  year,"  and  that  "upon  a  failure 
to  comply  with  these  conditions  the  claim  or 
mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been 
made."  But,  owing  probably  to  the  stress 
of  the  financial  panic  then  prevailing,  Con- 
gress passed  on  November  3,  1893,  an  act 
(28  Stat,  at  L.  6,  chap.  12)  providing  that 
the  requirements  of  §  2324  be  suspended  for 
that  year,  "so  that  no  mining  claim  which 
has  been  regularly  located  and  recorded  as 
required  by  the  local  laws  and  mining  regu- 
lations shall  be  subject  to  forfeiture  for  non- 
performance of  the  annual  assessment  for  the 
year  1893,"  provided  a  notice  of  an  intention 
to  hold  and  work  the  claim  be  filed  in  the 
proper  office.  This  act  was  extended  to  the 
year  1894  by  a  subsequent  statute.  28  Stat, 
at  L.  114,  chap.  142.  Plaintiff  relied  upon 
these  statutes,  and  the  court  held  that,  the 
Nesbitt  brothers  and  Bortii  having  had  the 
notice  required  by  the  statutes  recorded,  un- 
der an  agreement  between  themselves  recog- 
nizing each  other  as  co-owners  and  tenants 
in  common,  and  under  the  honest  belief  of 
all  three  that  the  Nesbitt  brothers  had 
legally  acquired  all  the  interest  of  De  Beque 
and  Stevens  by  virtue  of  the  sale  made  un- 
der these  judgments,  the  mine  had  not  been 
forfeited  and  was  not  subject  to  relocation 
when  the  location  of  the  Sleeper  mine  was 
made,  and  therefore  that  the  location  of  such 
mine  was  invalid  so  far  as  it  covered  the 
Traction  mining  claim. 

From  this  summary  of  the  pleadings  and 
findings  of  the  court,  it  is  clear  that  the  de- 
fendant set  up  no  right,  title,  privilege,  or 
immunity  under  a  statute  of  the  United 
States,  the  decision  of  which  was  adverse  to 
it  in  that  particular.  The  mere  fact  that 
the  mining  company  claimed  title  under  a  lo- 
cation made  by  Davidson  under  the  general 
mining  laws  of  the  United  States  *  ( Rev.  SUt.[S27] 
§  2325 ) ,  was  not  in  itself  sufficient  to  raise 
a  Federal  question,  since  no  dispute  arose  as 
to  the  legality  of  such  location,  except  so 
far  as  it  covered  ground  previously  located, 
or  as  to  the  construction  of  this  section.  We 
have  repeatedly  held  that  to  sustain  a  writ 
of  error   from   this   court   something  more 
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must  appear  than  that  the  parties  daim  title 
under  an  act  of  Congrese. 

The  subject  is  fully  discussed  and  the 
prior  authorities  cited  in  the  recent  case  of 
Blaekium  v.  Portland  Oold  Min.  Co.  175  U. 
S.  571,  ante,  276,  20  Sup.  Ct  Rep.  222,  which 
was  also  a  contest  between  rival  claimants 
of  a  mine  under  IS  2325  and  2326.  It  was 
held  that  the  provision  in  S  2326  for  the  trial 
of  adverse  claims  to  a  mining  patent  "by  a 
court  of  competent  jurisdiction"  did  not  in 
itself  vest  jurisdiction  in  the  Federal  courts, 
although,  of  course,  jurisdiction  would  be 
sustained  if  the  requirements  of  amount  and 
(liverge  citizenship  existed;  and  that  the 
judgment  of  the  supreme  court  of  the  state 
in  such  case  could  not  be  reviewed  in  this 
court  simply  because  the  parties  were  claim- 
ing rights  under  a  Federal  statute.  A  like 
ruling  was  made  in  the  still  later  case  of 
Florida  O.  &  P.  R.  Co.  v.  Bell,  176  U.  S.  321, 
ante,  486,  20  Sup.  Ct  Sep.  399.  See  also 
CoAifomia  Powder  Works  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Ct  Rep.  350. 

If  the  law  were  otherwise,  then  every  land 
case  wherein  one  of  the  parties  claimed  iatle, 
either  immediately  or  remotely  through  a 
patent  of  the  United  States,  would  present 
a  Federal  question;  and  as  most  of  the  land 
titles  in  the  western  states  of  this  country 
are  traceable  back  to  a  right  imder  the  laws 
of  the  United  States,  every  such  case  might 
be  held  reviewable  by  this  court  on  writ  of 
error.  This  position,  of  course,  is  untenable. 
If  the  fact  that  the  plaintiff  takes  title,  di- 
rectly or  indirectly,  fr«n  the  United  States, 
be  insufBcient  to  create  a  case  "arising  un- 
der the  Constitution  or  laws  of  the  United 
States"  within  the  meaning  of  the  jurisdic- 
tional act  of  1888,  much  less  does  it  make 
one  of  a  "title,  right,  privilege,  or  immunity" 
claimed  under.a  statute  of  the  United  States, 
an  adverse  decision  of  which  by  the  highest 
court  of  a  state  entitles  the  injured  party 
under  Rev.  Stat.  5  709,  to  a  writ  of  error 
from  this  court.  To  raise  a  Federal  ques- 
[S28]tion  the  right  must  be  one  claimed  *under  a 
particular  statute  of  the  United  States,  the 
validity,  construction,  or  applicability  of 
which  was  made  the  subject  of  dispute  in  the 
state  court ;  and  tiie  decision  upon  such  stat- 
ute must  have  been  adverse  to  the  plaintiff 
in  error.  No  Federal  question  was  presented 
by  the  pleadings  in  the  case,  and  the  whole 
gravamen  of  defendant's  argument  was,  not 
the  denial  to  it  of  any  right  under  the  min- 
ing laws  of  the  United  States,  but  the  in- 
validity of  the  proceedings  under  which  the 
Nesbitt  brothers  had  acquired  the  interest 
of  De  Beque  and  Stevens  in  the  Fraotion 
mine. 

There  was  undoubtedly  a  Federal  question 
raised  in  the  case,  but  it  was  raised  by  the 
plaintiff  Nesbitt,  who  based  his  right  to  re- 
cover upon  the  acts  of  Congress  of  November 
3,  1893,  and  July  18,  1894,  suspending  the 
forfeiture  Of  mining  claims  for  failure  to  do 
the  required  amount  of  work.  The  decision 
it  the  court,  however,  was  in  favor  of,  and 
not  against,  the  right  claimed  under  this 
ttatute,  and  of  this  construction  the  plain- 
tiff in  error  is  in  no  position  to  take  advan- 
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tage,  as  it  made  no  daim  under  those  sti*- 
utes.  This  subject  was  considered  in  ^ 
case  of  Missouri  v.  Andriono.  138  U.  8.  4S(, 
34  L.  ed.  1012,  11  Sup.  Ct.  Rep.  385.  in  wUA 
the  contest  was  between  riyml  eUumaiils  ti 
the  office  of  sheriff.  Respondent  relied  npoa 
the  fact  that  he  had  received  a  majori^  al 
the  votes  cast  at  a  popular  electaoo  for  Oi 
office.  Relator  claimed  the  election  to  ki 
void  under  the  state  Constitution,  wUdi  de- 
clared that  no  one  should  be  elected  or  if- 
pointed  to  office  who  was  not  a  dtizeo  of  tki 
United  States.  Respondoit  «Hinit*.«iH  Ui 
foreign  birth,  but  claimed  that,  under  Bar. 
Stat  S  2172,  he  became  a  citixen  by  thi 
naturalization  of  his  father.  The  deeisiga 
of  the  court  was  in  his  favor,  and  it  was  hcU 
that  the  relator  had  no  right  to  a  review  of 
the  question  in  this  court,  although  if  tts 
judgment  had  been  adverse  to  the  daim  <f 
the  respondent  there  would  have  beea  m 
doubt  of  his  right  to  a  writ  of  error.  It  wm 
said  that  the  right  or  privilege  must  be  p«- 
sonal  to  the  plaintiff  in  error,  aad  that  hs 
was  not  entitled  to  a  review  whcare  the  rig^ 
or  privilege  was  asserted  by  the  other  party, 
and  the  decision  was  in  favor  of  that  par^, 
and  adverse  to  himself.  It  is  manifest  that 
the  object  of  S  709  was  not  to  give  a  right  «f 
review  wherever  the  validity  of  an  act  «f 
'Congress  was  drawn  in  questi<m,  bat  to  nrel***! 
vent  states  from  frittering  away  the  astbar- 
ity  of  the  Federal  government  by  limiting  tee 
closely  the  construction  of  Federal  stitntt* 
Hence  the  writ  of  error  will  only  lie  when 
the  decision  is  edverse  to  the  right  rlsimfJ 
To  the  same  effect  are  Dover  v.  Si^mrdi, 
151  U.  S.  658, 666,  38  L.  ed.  305,  308,  14  Sn. 
Ct  Rep.  452 ;  Sayward  v.  Denny,  158  U.  & 
180,  39  L.  ed.  941,  15  Sup.  Ct  Rep.  777;  Jet- 
sey  City  <£  B.  R.  Co.  v.  Jfor^an,  160  U.  & 
288,  40  L.  ed.  430,  16  Sup.  Ct  Rep.  27«:  Sm 
V.  Homestead  Loan  d  Ovaranty  Co.  176  U. 
S.  121,  ante,  398,  20  Sup.  Ct  Rep.  341,  Ah- 
hott  V.  Tacoma  Bank  of  Commerce,  176  U.  S. 
409,  suh  notn.  Abbott  v.  Ifatiomal  Bomk  «f 
Commeroe,  ante,  217,  20  Sup.  Ct  Bep.  153. 

Except  so  far  as  the  case  under  eoosidcrar 
tion  required  a  construction  of  the  abote- 
mentdoned  acts  of  Congress  saspcBding  the 
forfeiture  of  mining  claims,  the  questiosi 
were  purdy  of  a  IomI  nature,  and  not  aohjcet 
to  review  in  this  court 

There  is  no  Federal  question  presented  ky 
the  record  in  this  case,  and  it  most  ikm* 
fore  be  dismissed. 

Mr.  Justice  MeKenma  disaentad. 


JOHN  BAD  ELK.  Pig.  im  »r« 

V. 

UNITED  STATEa 

(See  B,  C.  Beporter's  ed.  BS9-SS&) 

Arrest— im     lndi«m     lesm  vatio  ■     m  ithtwl 

NOTB. — As  to  arrest  icith  amt  tetthcmt  •  asr- 
rant— eat  State  v.  Hmkter  (N.  C.)  8  U  B.  1. 
629,  and  note. 

A»  to  ichat  information  ■»  ueemsei  ptntm  * 
entitled  to  at  tk«  M««  of  M(  arrwt — •••  awa 
V.  Taylor  (Tt)  42  U  R.  A.  67S.  and  D«ta 
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tearrant — reaistanoe— power  of  Indian  po- 
lioemon — erroneous  instruetion  M  to  right 
to  reeiet.        , 

i.  An  officer  at  the  Pine  KIdge  Indian  renrra- 
tlon  In  Sooth  Dakota  ha«  no  authority  to  ar- 
rest a  resident  on  such  reservation  without 
a  warrant,  on  a  charge  of  misdemeanor  not 
committed  in  his  presence. 

S.  Indian  policemen  are  not  marshals  or  depu- 
ty marshals  within  the  meaning  of  U.  8.  Bev. 
Stat,  i  788,  glTlng  such  officials  In  each  state 
the  same  powers  in  executing  the  laws  of  the 
United  States  as  sherlfts  and  their  deputies 
may  have  by  law  In  executing  the  laws  there- 
of. 

S  An  Instruction  that  officers  had  the  right 
to  use  all  necessary  force  to  arrest  the  ac- 
cused, and  that  he  had  no  right  to  resist,  Is 
prejudicial  error  where  the  accused,  who  was 
thereupon  convicted  of  murder  committed  In 
resisting  an  arrest,  had  not  been  guilty  of 
any  oftense  for  which  the  officers  had  any 
legal  authority  to  make  the  arrest. 

[No.  350.] 

Bubmitted    February    ««.    1900.      Deoided 
April  SO,  1900. 

TN  ERROR  to  the  Circuit  Court  of  the 
i  United  State*  for  the  District  of  South 
Dakota  to  review  a  sentence  of  conviction 
for  murder.    Reversed.  ,  . 

The  facts  are  steted  in  the  opinion. 

Mr.  Thoinaa  B.  MoMartin  submitt^ 
the  cause  for  plaintiff  in  error  Mr.  8.  B. 
Van  Buskirk  was  with  him  on  the  brief. 

Assistant  Attorney  General  Boyd  submit- 
ted the  cause  for  defendant  in  error. 

B)  "Mr.  Justice  Feokkam  delivered  the 
opinion  of  the  court:  . 

The  plaintiff  in  error  was  convicted  m 
April.  1899,  in  the  circuit  court  of  the 
United  States,  in  South  Dakota,  of  the  mur- 
der  on  March  13,  1899,  of  John  Kills  BaA 
at  the  Pine  Ridge  Indian  reservation,  m 
South  Dakota,  and  sentenced  to  be  hanged. 
The  case  is  brought  here  on  writ  of  error  to 
the  circuit  court.  ,  .  ^.«  . 

Both  the  deceased  and  the  plaintiff  in  er- 
ror were  Indians  and  policemen,  residing  on 
the  reservation  at  the  time  of  the  killing. 

Upon  the  trial  it  appeared  that  the  plain- 
tiff in  error,  on  March  8,  1899,  while  out  of 
l]doon,  fired  a  couple  of  shots  from  'his  gun  at 
or  near  the  place  where  he  resided.  Soon 
after  the  firing,  one  Captain  Gleason,  who 
stated  that  he  was  what  is  called  an  "addi- 
tional fanner"  on  the  same  reservation,  hav- 
ing heard  the  shots,  and  meeting  the  plain- 
tiff in  error,  asked  him  if  he  had  done  that 
shooting,  and  he  said  that  he  had;  that  "he 
had  shot  into  the  air  for  fun;"  to  which 
Oleason  responded  by  saying  to  him,  "Come 
around  to  the  oflSce  in  a  little  while,  and  we 
will  talk  the  matter  over."  Thereupon  they 
•eparated.  As  he  did  not  come  to  the  office, 
Gleason,  after  waiting  several  days,  gave 
verbal  orders  to  three  of  the  Indian  police- 
men to  go  and  arrest  plaintiff  in  error  at  his 
mother's  bouse  near  by  and  take  him  to  the 
agency,  some  25  miles  distant.  No  reason 
for  making  the  arrest  was  given,  nor  any 
177  U.  B. 


charge  made  against  him.  The  policemet, 
one  of  whom  was  the  deceased,  went  to  the 
house  where  the  plaintiff  in  error  was  stop- 
ping, and  came  back  and  reported  to  Oleason 
that  he  was  not  there,  and  they  were  thai 
ordered  to  return  and  wait  for  him  and  to 
arrest  him.  They  returned  to  the  house,  but 
came  back  again  and  reported  that  the  plain- 
tiff in  error  said  that  he  would  go  with  them 
to  the  agency  in  the  morning;  that  it  was 
too  late  to  go  with  tliem  that  night  Gleas- 
on then  told  them  to  watch  him  and  see  that 
he  did  not  go  away,  and  in  the  morning  to 
take  him  to  the  Pine  Ridge  agency. 

The  policemen  then  again  went  back  to  the 
house  where  plaintiff  in  error  was  staying 
and  met  him  coming  towards  his  mother's 
place.  He  went  into  the  house,  and  one  of 
their  number  followed  him ;  found  him  smok- 
ing, and  told  him  that  they  had  come  to  take 
him  to  the  agency  at  Pine  Ridge.  Plaintiff 
in  error  refused  to  go,  and  the  policonan 
went  outside.  Another  of  them  then  went 
into  the  house,  and  in  a  few  minutes  both  he 
and  the  plaintiff  in  error  came  out,  and  the 
latter  saddled  his  horse  and  went  over  to  the 
house  of  a  friend,  and  they  followed  him. 
It  was  getting  dark  when  he  came  back  to 
his  mother's  house,  still  followed  by  them, 
and  while  following  the  plaintiff  in  error  to 
his  house  on  this  last  occasion  they  were 
joined  by  others,  so  that  when  he  went  into 
the  house  there  were  four  or  five  men  stand- 
ing about  it.  In  a  short  •time  the  plaintiff  in[63S] 
error  came  out,  and  asked  of  those  outside, 
"What  are  you  here  bothering  me  for?"  The 
deceased  said:  "Cousin,  you  are  a  police- 
man, and  know  what  the  rules  and  orders 
are."  To  which  plaintiff  in  error  replied: 
"Yes ;  I  know  what  the  rules  and  orders  are, 
but  I  told  you  I  would  go  with  you  to  Pine 
Ridge  in  the  morning."  Then,  according  to 
the  evidence  for  the  prosecution,  the  plain- 
tiff in  error,  without  further  provocation, 
shot  the  deceased,  who  died  within  a  few 
minutes. 

The  policemen  had  their  arms  with  them 

when  they  went  up  to  where  the  plaintiff  in 

error  was  at  the  time  the  shooting  was  done. 

This  is  substantially  the  case  made  by  the 

prosecution. 

There  is  an  entire  absence  of  any  evidence 
of  a  complaint  having  been  made  before  any 
magistrate  or  officer  charging  an  offense 
against  the  plaintiff  in  error,  and  there  is  no 
proof  that  he  had  been  guilty  of  any  criminal 
offense,  or  that  he  had  even  violated  any 
rule  or  regulation  for  the  government  of  the 
Indians  on  the  reservation,  or  that  any  war- 
rant had  been  issued  for  his  arrest.  On  the 
contrary,  Gleason  swears  that  his  orders  to 
arrest  plaintiff  in  error  were  not  in  writing, 
but  given  orally.  Indeed,  it  does  not  appear 
that  Gleason  had  any  authority  even  to  en- 
tertain a  complaint  or  to  issue  a  warrant  in 
any  event. 

The  plaintiff  in  error  testified  in  his  own 
behalf,  and  said  that  during  the  day  he  had 
been  looking  after  the  schools  along  the 
creek  near  the  station ;  that  that  was  his 
duty  as  a  policeman ;  that  he  arrived  at  his 
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mother's  house  about  half  past  four  in  the 
aftemuon,  and  soon  afterwards  an  Indian 
named  High  Eagle  came  into  the  house, 
stayed  a  minute  or  two,  but  did  not  speak, 
then  went  out  doors,  and  Lone  Bear  came  in, 
and  said  that  he  was  directed  to  take  the 
plaintiff  in  error  to  Pine  Ridge  to  Major 
Clapp.  To  which  the  plaintiff  replied :  "Ail 
right,  but  my  horse  is  used  up,  and  I  shall 
have  to  go  to  my  brother's,  Harrison  White 
Thunder^,  and  get  another  horse."  Lone 
Bear  said  all  right  Then  the  plaintiff  in 
error  started  for  his  brother's,  and  when  he 
got  there  found  that  the  horses  were  out  on 
the  range,  and  when  they  came  in  his  brother 
promised  to  bring  one  of  them  down  to  him. 
[S83]In  this  he  was  corroborated  by  his  'brother, 
who  testifled  that  he  brought  the  horse  over 
about  dark.  On  his  way  back  to  his  moth- 
er's the  plaintiff  in  error  stopped  at  a  friend's 
and  got  a  Winchester  rifle  for  the  purpose, 
as  he  said,  of  shooting  prairie  chickens. 
When  he  went  back  to  his  mother's  he  was 
there  but  a  short  time  when  the  deceased  and 
two  or  three  others  came  to  his  house  to  ar- 
rest him,  and  the  plaintiff  in  error  went  out, 
and,  according  to  his  testimony,  the  following 
was  what  occurred:  "I  asked  John  Kills 
Bade  and  High  B^le  what  they  were  there 
bothering  me  all  the  while  for.  John  Kills 
Back  said :  Tou  are  a  policeman,  and  know 
what  the  rules  are.'  'I  said:  'Yes,  I  know 
what  the  rules  are,  but  I  told  you  that  I 
would  go  to  Pine  Bidge  agency  in  the  morn- 
ing.' Then  the  deceased  moved  a  little  for- 
ward, and  put  his  hand  around  as  if  to  reach 
for  his  gtm.  I  saw  the  gun,  and  shot;  Uien  I 
shot  twice  more,  and  John  Kills  Back  and 
High  Eacle  ran  off.  John  Kills  Back  fell 
after  he  hod  gone  a  short  distance.  I  shot 
because  I  knew  that  they  (John  Kills  Back 
and  High  Eagle)  would  shoot  me.  I  saw 
their  revolvers  at  the  time  I  shot."  This  was 
in  substance  all  the  evidence. 

Counsel  for  plaintiff  in  error  asked  the 
eourt  to  charge  as  follows: 

"From  the  evidence  as  it  appears  in  this 
action,  none  of  the  policemen  who  sought  to 
arrest  the  defendant  in  this  action  prior  to 
the  killing  of  the  deceased,  John  Kills  Back, 
were  justified  in  arresting  the  defendant, 
and  he  had  a  right  to  use  such  force  as  a 
reasonably  prudent  person  might  do  in  re- 
sisting such  arrest  by  them." 

The  court  denied  the  request  and  counsel 
excepted. 

The  court  charged  the  Jury,  among  other 
things,  as  follows : 

"The  deoeased,  John  Kills  Back,  had  been 
ordered  to  arrest  the  defendant;  hence  he 
had  a  right  to  go  and  make  the  attempt  to 
arrest  the  defendant.  The  defendant  had 
no  right  to  resist  him.  It  is  claimed  on  the 
part  of  the  defendant  that  be  made  no  re- 
sistance, and  he  was  willing  to  go  with  the 
officer  in  the  morning.  I  charge  you,  of 
course,  that  the  officer,  John  Kills  Bade,  had 
a  right  to  determine  for  himself  when  this 
man  should  go  to  the  agency  with  him. 

[S84]    *"In  this  connection  I  desire  to  say  to  you, 
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gentlemen  of  the  jury,  that  the  deceased, 
being  an  officer  of  tiie  law,  had  a  right  to  be 
armed,  and  for  the  purpose  of  arresting  the 
defendant  he  would  have  hbd  the  right  to 
show  his  revolver.  He  would  have  had  the 
right  to  use  only  so  much  force  as  was  neces- 
sary to  take  his  prisoner,  and  the  fact  that 
he  was  using  no  more  force  than  was  neces- 
sary to  take  his  prisoner  would  not  be  sum- 
cient  justification  for  the  defendant  to  shoot 
him  and  kill  him.  The  defendant  would  only 
be  justified  in  killing  the  deceased  when  you 
should  find  that  the  circumstances  showed 
that  the  deceased  had  so  far  forgotten  his 
duties  as  an  officer,  and  had  gone  beyond  the 
force  necessary  to  arrest  defendant,  and  was 
about  to  kill  him  or  to  inflict  great  bodily 
injury  upon  him,  which  was  not  necessary 
for  the  purpose  of  making  the  arrest." 
This  charge  was  duly  excepted  to. 
We  think  the  court  clearly  erred  in  charg- 
ing that  the  policemen  had  the  right  to  ar- 
rest the  plaintiff  in  error,  and  to  use  such 
force  as  was  necessary  to  accomplish  the  ar- 
rest, and  that  the  plaintiff  in  error  had  no 
right  to  resist  it. 

The  evidence  as  to  the  facts  immediately 
preceding  the  killing  was  contradictory; 
the  prosecution  showing  a  killing  when  no 
active  effort  was  at  that  very  moment  made 
to  arrest,  and  the  defendant  showing  an  in- 
tended arrest  and  a  determination  to  take 
him  at  that  time  at  all  events,  and  a  move 
made  by  the  deceased  towards  him  with  his 
pistol  in  sight,  and  a  seeming  intention  to 
use  it  against  the  defendant  for  the  purpose 
of  overcoming  all  resistance.  Under  these 
circumstances  the  error  of  the  charge  was 
material  and  prejudicial. 

At  common  law,  if  a  party  resisted  arreet 
by  an  officer  without  warrant  and  who  had 
no  right  to  arrest  him,  and  if  in  the  course 
of  that  resistance  the  officer  was  killed,  the 
offense  of  the  party  resisting  arrest  would 
be  reduced  from  what  would  have  been  mur- 
der if  the  officer  had  had  the  right  to  arrest, 
to  manslaughter.  What  would  be  murder 
if  the  officer  had  the  right  to  arrest  might  be 
reduced  to  manslaughter  by  the  very  fact 
that  he  had  no  such  right.  So  an  officer,  at 
common  law,  was  not  authorized  to  make  an 
arrest  without  a  warrant,  for  a  mere  mis- 
demeanor not  committed  in  his  presence.  1 
Arch.  Crim.  Pr.  *&  PI.  7th  Am.  ed.  103.  note[SSSl 
(1) ;  also  page  861  and  following  pages;  S 
Hawk.  P.  C.  iz»,  t  8;  3  Rnssell  on  Crimea 
6th  ed.  83,  84,  97;  1  Chitty's  Crim.  L.  "IS; 
1  East,  P.  C.  chap.  6,  p.  328;  Derteourt  r. 
CorhUhley,  6  EI.  k  Bl.  188 ;  Fom  v.  Oaunt,  3 
Bam.  *  Ad.  798 ;  Reg.  v.  Chapman,  12  Cox  C. 
0.  4;  Hafferty  v.  PeopU,  69  HI.  Ill,  18  Am. 
Rep.  601 ;  B.  C.  on  a  subsequent  writ,  72  lU. 
37.  If  the  officer  had  no  right  to  arrest,  the 
other  party  might  resist  the  illegal  attonpt 
to  arrest  him,  using  no  more  force  than  was 
absolutely  necessary  to  repel  the  assault  con- 
stituting the  attempt  to  arrest.  1  East, 
supra. 

We  do  not  find  any  statute  of  the  United 
States  or  of  the  state  of  South  Dakota  giving 
any  right  to  these  men  to  arrest  an  indi- 
vidual without  a  warrant, on  a  charge  of  mi^ 
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demeanor  not  committed  in  their  preeenoe. 
Morslials  and  their  deputies  have  in  each 
state,  by  virtue  of  8  788,  Revised  Statutes  of 
the  United  States,  the  same  powers  in  exe- 
cuting the  laws  of  the  United  States  as 
Bheriffa  and  their  deputies  in  such  state  mav 
have  by  law  in  executing  the  laws  thereof. 
This  certainly  does  not  give  any  power  to  an 
officer  at  the  Pine  Kidge  agency  to  arrest  a 
person  without  warrant  even  though  charged 
with  the  commission  of  a  misdemeanor. 
These  policemen  were  not  marshals  nor  depu- 
ties of  marshals,  and  the  statutes  have  no 
application  to  them. 

By  §  1014  of  the  Revised  Statutes,  the  of- 
ficers of  the  United  States  named  therein  and 
certain  state  officers  may,  agreeably  to  the 
usual  mode  of  process  against  offenders  in 
such  state,  order  the  arrest  of  an  offender 
for  any  crime  or  offense  committed  against 
the  United  States.  This  section  has  no  ap- 
plication. 

Referring  to  the  laws  of  South  Dakota,  we 
find  no  authority  for  making  such  an  arrest 
wiOiout  warrant.    The  law  upon  the  subject 
of  arresU  in  that  state  is  contained  in  the 
Compiled   Laws  of  South  Dakota   1887,   S 
7130,  and  the  following  sections,  and  it  will 
be  seen  that  the  common  law  is  therein  sub- 
stantially enacted.     The  sections  referred  to 
are  set  out  in  the  margin.t 
6]     'No  rule  or  regulation  for  the  government 
of  Indians  upon  a  reservation  has  been  cited, 
nor  have  we  found  any,  which  prohibits  the 
firing  of  a  gun  there,  "for  fun,"  nor  do  we 
find  any  law,  rule,  or  regulation  which  au- 
7]thorize8  an  arrest,  without  warrant,  *of  an 
Indian  not  charged  even  with  the  conmiis- 
sion  of  a  misdemeanor,  nor  does  it  anywhere 
appear  that  Oleason  had  authority  to  issue 
a  warrant  for  an  allied  violation  of  the 
rules  or  regulations. 

It  is  plain  from  this  review  of  the  subject 


that  the  charee  of  the  court  below,  that  the 
policemen  haa  the  right  to  arrest  this  plain- 
tiff in  error,  without  warrant,  and  that,  in 
order  to  accomplish  such  arrest,  they  had 
the  right  to  show  and  use  their  pistols  so  far 
as  was  necessary  for  that  purpose,  and  that 
the  plaintiff  in  error  had  no  right  to  resist 
such  arrest,  was  erroneous.  That  it  was  a 
material  error,  it  seems  to  us,  is  equally 

filain.  It  pla(^  the  transaction  in  a  false 
ight  before  the  jury,  and  denied  to  the  plain- 
tiff in  error  those  rights  which  he  clearly 
bad.  The  occasion  of  the  trouble  originated 
in  Gleason's  orders  to  arrest  him,  and  in  the 
announced  intention  on  the  part  of  the  po- 
licemen, which  they  endeavored  to  accom- 
plish, to  arrest  the  plaintiff  in  error  that 
night  and  take  him  to  the  agency,  and  all 
that  followed  that  announcement  ought  to  be 
viewed  in  the  light  of  such  proclaimed  inten- 
tion. And  yet  the  charge  presented  the 
plaintiff  in  error  to  the  jury  as  one  having 
no  right  to  make  any  resistance  to  an  arrest 
by  these  officers,  although  he  had  been  guilty 
of  no  offense,  and  it  gave  the  jury  to  under- 
stand that  the  officers,  in  making  the  at- 
tempt, had  the  right  to  use  all  necessary 
force  to  overcome  any  and  all  opposition 
that  might  be  made  to  the  arrest,  even  to  the 
extent  of  killing  the  individual  whom  they 
desired  to  take  into  their  custody.  Instead 
of  saying  that  plaintiff  in  error  had  the 
right  to  use  such  force  as  was  absolutely  nec- 
essary to  resist  an  attempted  illegal  arrest, 
the  jury  were  informed  that  the  policemen 
had  the  right  to  use  all  necessary  force  to  ar- 
rest him,  and  that  he  had  no  right  to  resist. 
He.  of  course,  had  no  right  to  unnecessarily 
injure,  much  less  to  kill,  his  assailant;  but 
where  the  officer  is  killed  in  the  course  of  the 
disorder  which  naturally  accompanies  an  at- 
tempted arrest  that  is  resisted,  the  law  looks 
with  very  different  eyes  upon  the  transac- 


tSec.  7130.  An  arrest  may  be  either — 

i.  By  a  peace  officer,  under  a  warrant ; 

2.  By  a  peace  officer,  without  a  warrant ;  or, 

S.  By  a  private  person. 

See.  7141.  It  the  offense  charged  Is  a  felony, 
tbe  arrest  may  be  made  on  any  day  and  at  any 
time  of  the  day  or  night.  If  It  is  a  misdemean- 
or, tbe  arrest  cannot  be  made  at  night,  unless 
upon  the  direction  of  tbe  magistrate  indorsed 
upon  the  warrant. 

Sec.  7144.  The  officer  must  Inform  the  de- 
fendant that  he  acts  imder  the  anthority  of  the 
warrant,  and  mast  also  show  the  warrant  if  re- 
quiired. 

Sec.  7145.  If,  after  notice  of  Intention  to 
arrest  the  defendant,  he  either  flee  or  forcibly 
resist,  tbe  officer  may  use  all  necessary  means 
to  effect  tbe  arrest. 

Sec.  7148.  A  peace  officer  may,  withont  a 
warrant,  arrest  a  person — 

1.  For  a  public  offense  committed  or  at- 
tempted in  bis  presence. 

2.  When  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

3.  When  a  felony  has  In  fact  been  committed, 
and  he  has  reasonable  cause  for  believing  the 
person  arrested  to  have  committed  it. 

4.  On  a  charge,  made  upon  reasonable  eanse, 
of  tbe  commission  of  a  felony  by  tbe  party  ar- 
rested. 

Sec.  7150.  He  may  also  at  night,  without  a 
warrant,  arrest  any  person  whom  be  has  rea- 
XTT  tX.  8. 


sonabie  canse  for  iwlleving  to  have  committed 
a  felony,  and  Is  Justlded  in  making  tbe  arrest, 
though  it  afterward  apftear  that  the  felony  had 
not  I>een  committed. 

Sec  7161.  When  arresting  a  person  without 
a  warrant,  the  officer  mast  Inform  him  of  his 
anthority  and  tbe  cause  of  the  arrest,  except 
when  he  Is  In  the  actual  commission  of  a  pub- 
lic offense,  or  Is  pursued  Immediately  after  an 
escape. 

Sec.  7158.  When  a  public  offense  is  committed 
In  the  presence  of  a  magistrate,  he  may,  by  a 
vertnl  or  written  order,  command  any  person 
to  arrest  the  offender,  and  may  thereupon  pro- 
ceed as  If  the  offender  had  been  brought  before 
him  on  a  warrant  of  arrest. 

Sec  71B4.  A  private  person  may  arrest  an- 
other— 

1.  For  a  public  offense  committed  or  at- 
tempted In  his  presence. 

2.  When  the  person  arrested  has  committed  a 
felony,  althoagh  not  In  his  presence. 

8.  When  a  felony  has  been  In  fact  committed, 
and  be  has  reasonable  cause  for  believing  the 
person  arrested  to  have  committed  It. 

Sec.  716S.  He  must,  before  making  tbe  arrest. 
Inform  tbe  person  to  be  arrested  of  the  cause 
thereof,  and  require  him  to  submit,  except 
when  be  Is  In  the  actual  commission  of  tbe  of- 
fense, or  when  be  Is  arrested  on  pursuit  im- 
mediately after  its  commission. 
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tion,  when  the  o£Scer  had  the  right  to  make 
the  arrert,  from  what  it  does  if  the  officer 
had  no  such  right.  What  might  be  murder 
[n8]in  the  first  'case  might  be  notmng  more  than 
manslaughter  in  the  other,  or  the  facts 
might  show  that  no  offense  had  been  com- 
mitted. 

The  plaintiff  in  error  was  undoubtedly 
prejudiced  by  this  error  in  the  charge,  and 
the  fudgiKent  of  the  court  ieUyio  mutt  there- 
fore be  reversed,  and  the  case  remanded 
with  instructions  to  grant  a  new  trial. 


COUNTY  OF  APACHE,  Appt., 

V. 

JXJLIA  BABTH,  Executrix  of  Jacob  Barth, 
Deceased. 

(See  S.  C.  Beporter's  ed.  688-048.) 

Appeal — from  territorial  court — findinge  of 
foot — additional  findings  on  appeal — evi- 
dence of  county  warrants — iurden  of  proof 
of  genuineness  and  execution. 

1.  On  an  appeal  from  a  territorial  mipreme 
court  which.  In  addition  to  adopting  the  tacts 
{onnd  by  the  trial  court,  made  an  additional 
llDdlns  of  (acts,  the  Sapreme  Court  of  the 
United  States  may  consider  the  latter  flnd- 
ings,  as  well  as  the  former.  In  determlnlox 
the  question  of  the  sufficleucy  of  the  facta 
found  to  authorise  the  judgment. 

S.  Additional  findings  of  (acts,  and  not  mere 
conclusions  of  law,  are  Inrolved  in  findings 
by  the  supreme  court  of  a  territory,  when 
that  court,  a(ter  reciting  that  It  adopts  the 
(acts  (onnd  by  the  trial  court  as  the  state- 
ment of  (acts  In  the  cause,  also  Snds  that 
the  court  below  did  not  err  In  granting  judg- 
ment in  (avor  o(  the  validity  of  county  war- 
rants, "notwithstanding  the  rerlfled  answer" 
denying  their  execution,  nor  In  refusing  to 
enter  judgment,  notwithstanding  the  lack  o( 
any  evidence  to  establish  the  genuineness  o( 
the  warrant  sued  on,  "because  the  court  Snds 
that  the  warrants  were  verity  o(  themselves," 
and  that  the  verified  answer  only  put  defend- 
ant in  a  position  to  establish  the  facts  set 
up,  and  did  not  put  plalntllT  on  proof  of  their 
genuineness,  wherefore  the  court  finds  as  a 
conclusion  that  the  judgment  should  be  af- 
firmed. 

S.  County  warrants  are  Inadmissible  In  evi- 
dence at  common  law  without  proof  of  their 
execution,  where  the  genuineness  of  the  sig- 
natures thereto  Is  pot  in  Issue  by  the  plead- 
ings. 

4.  An  aflldavit  of  verification  In  an  action  on 
county  warrants,  that  the  facts  stated  in  the 
answer  as  defenses  to  the  various  causes  of 
action  declared  on  are  true,  and  that  the 
warrants  sued  on  are  not  genuine,  Is  a  snffl- 
elent  compliance  with  a  statute  requiring  the 
verification  of  any  answer  containing  a  denial 
of  the  execution  of  an  instrument  on  which 
suit  Is  brought. 

B.  The  verification  of  an  answer  containing  a 
denial  of  the  execution  of  county  warrants 
sued  on.  In  compliance  with  Arls.  Rev.  Stat. 

Nora.— -4»  to  rerleu)  by  United  State*  8u- 
preme  Court  of  territorUtl  decMotu — see  note 
to  Miners'  Dank  v.  Iowa  em  r«t.  District  Prose- 
cuting Attorney,  13  L.  ed.  U.  S.  867. 

At  to  scope,  nature,  and  efleot  of  vertfieatton 
— see  note  to  Equluble  Accl.  Ins.  Co.  v.  Os- 
bom  (Ala.)  13  L.  R.  A.  2«T. 
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1887,  780,  which  reqnirca  tke  vartOesasa  rf 
any  answer  containing  a  denial  of  tke  taca- 
tlon  of  an  instrument  on  wkleb  salt  h 
brought,  renders  the  warrants  inadBiaaNt  k 
evidence  ontil  their  exeentioD  ia 
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aubmitted  March  IS,  1900. 
SO,  1900. 


APPEAL  from  a  decision  of  the 
Court  of  the  Territory  of 
firming  a  judgment  in  fiiTor  of  tke 
in  an  action  on  county  warrants. 
See  same  case  below,  63  Pae.  1S7. 
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Statement  by  Mr.  Jnstiee  ' 

In  September,  1891,  Jaeob  Bartii  ass- 
menced  an  action  in  one  of  the  dictxiet  eoarts 
of  the  territory  of  Arixona  ag»iiiBt  tke  baeid 
of  superrisors  of  Apache  ooonty,  in  that 
territory,  to  recover  upon  certain  waiials 
which  he  alleged  had  been  issued  *by  thBt{BV 
county  during  the  year  1884,  and  of  wkiA 
he  claimed  to  be  the  owner.  Bartt  aesa 
thereafter  died,  leaving  a  will,  whi^  wss 
proved  in  February,  1892,  and  by  ords  «f 
the  court  in  March,  1896,  the  aetioa  was  i*- 
vived  in  the  name  of  Julia  Barth,  the  s^tpsl- 
lee,  who  was  the  executrix  named  im  the'wilL 
She  filed  in  March,  1896,  by  leave  of  ttmt^ 
an  amended  complaint  emttaiaiag  fsf^ 
counts  upon  as  many  different  wanaiil^ 
which  she  alleged  had  been  iaened  by  the 
board  of  superrisors  of  the  coon^  on  •»- 
count  of  debts  due  from  the  eoanty,  and  al 
which  warrants  she  was  the  owner,  aad  that 
the  county  owed  her  thereon  an  aaaooat  •■- 
oeeding  $7,000,  for  which  sam  she  daly  ds- 
mandM  judgment,  with  interest.  A  esfy  al 
each  warrant  was  annexed  to  the  i 
and  formed  part  thereof. 

The  defendant  filed  an  unverifted  i 
answer  to  this  amoided  complaint,  which  an- 
swer was  subsequently  verified,  mad  trntrnf 
ot^er  things  doiied  that  any  of  the  aanasii 
sued  on  had  ever  been  issued  or  been  diiu-tid 
to  be  issued  by  the  board  of  snuenisuts  si 
the  county  or  by  the  authority  of  that  heard, 
but,  on  the  contrary,  defendant  alleged  that 
the  pretended  warrants  sued  osi  were,  ant 
each  of  them  was,  falsely  made  and  futfted. 
and  that  they  were,  and  each  of  thcM  waa.  a 
forgery,  and  that  Uiey  were  so  falady  wait 
and  forged  with  a  fraudulent  intent  to  da- 
fraud  the  county  of  Apache.  The  ('  '  '  ' 
prayed  judgment  that  plaintiff  take  i 
by  her  action,  and  for  eoets  and  for  ; 
relief. 

Other  defenses  were  set  up, 
was  the  statute  of  limitations. 

The  case  came  on  for  trial  before  the  < 
a  jury  trial  having  been  waived,  aad  tke 
court,  having  decided  it,  signed  a  stat^ssM 
of  the  facts  found  by  it,  in  which  it  «se 
stated  that  evidence  had  been  introdassi 
upon  the  trial,  both  oral  and  doensMtaiy, 
and  upon  the  admission  of  the  r'*'**'*  tta 
court  found  that  the  flgurea  on  Mercn  of  It* 
warrants  (duly  described  and  identiSsdi  hal 
been  altered  and  changed  after  they  bad  bs« 
issued,  and  that  such  alterations  SMd  chaili* 
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ritiated  and  rendered  null  and  void  tb>>W 
mrrants  as  against  the  defendant,  and  thut 
they  were  not  valid  claims  against  the  coun- 
7.  The  'court  then  made  a  general  finding 
Jiat  all  of  the  other  warrants  sued  on  were 
ralid  and  subsisting  legal  claims  against  the 
M>unty,  and  that  plaintiff  was  entitled  to  re- 
■over  upon  each  warrant  the  amount  named 
therein,  which,  with  interest,  amounted  to 
ibout  the  sum  of  $14,000  and  for  that  sum 
judgment  was  directed  to  be  entered,  which 
vas  subsequently  done.  There  was  no  fur- 
ther or  special  finding  made  by  the  trial 
toxirt. 

From  this  judgment  an  appeal  was  taken 
ay  the  county  to  the  supreme  court  of  the 
territory  of  Arizona,  where  it  was  affirmed. 
The  supreme  court  at  the  time  of  affirm- 
ing the  judgment  made  and  signed  by  its 
chief  justice  a  statement  of  facts  in  the  case 
u  follows: 

''The  supreme  court  takee  the  facts  as 
found  by  the  district  court  on  the  trial  in 
that  court  and  as  shown  by  the  record,  and 
makes  them  the  statement  of  the  facts  in  this 
cause. 

"This  court  finds  that  the  district  court 
lid  not  commit  error  in  finding  against  tlie 
plea  of  limitation  set  up  by  appellant. 

"The  court  further  finds  that  the  district 
court  did  not  commit  error  in  granting  and 
rendering  judgment  in  favor  of  appellee  on 
the  warrants  sued  on  and  against  appellant, 
notwithstanding  the  verified  answer  of  ap- 
pellant. The  supreme  court'  further  finds 
that  the  district  court  did  not  commit  error 
in  refusing  to  render  judgment  for  appellant 
on  the  verified  answer  of  appellant,  notwith- 
standing appellee  did  not  intr(Muce  any  evi- 
lence  to  establish  the  genuineness  of  said 
warrants  for  which  appdlee  asked  judgment, 
because  the  court  finds  that  the  warrants 
were  verity  of  themselves,  and  the  verified 
inawer  only  put  appellant  in  position  in 
court  to  prove  the  facts  set  up  in  her  answer, 
tnd  did  not  put  appellee  on  proof  of  their 
^nuineness;  hence  the  supreme  court  finds 
IS  a  conclusion  that  the  judgment  of  the  dis- 
trict court  should  be  affirmed.  Judgment 
>f  affirmation  and  confirmation  is  therefore 
>rdered  and  directed. 
"This  .Tune  lltli,  1808." 
The  county  has  appealed  to  this  court  from 
^he  judgment  of  the  supreme  court  of  the 
«rritory. 

ilr.  J.  F.  Wilson  submitted  the  cause 
or  appellant.  , 

Mr.  Renben  Hateh  submitted  the  cause 
or  appellee. 

Contentions  of  counsel  sufficiently  appear 
n  the  opinion. 

*Mr.  Justice  Peekham,  after  stating  the 
acts,  delivered  the  opinion  of  the  court:- 

The  statute  approved  April  7,  1874,  en- 
itled  "An  Act  Concerning  the  Practice  in 
Territorial  Courts  and  Appeals  Therefrom" 
:  18  Stat  at  L.  27,  chap.  80) ,  by  the  2d  sec- 
ion  provides: 

"That  the  appellate  jurisdiction  of  the 
lupreme  Court  of  the  United  States  over  the 
177  V.  B. 


judgments  and  decrees  of  said  territorial 
courts  in  cases  of  trial  by  jury  shall  be  ex- 
ercised by  writ  of  error,  and  in  all  other 
cases  by  appeal,  according  to  such  rules  ami 
regulations  as  to  form  and  modes  of  proceed- 
ing as  the  said  Supreme  Court  have  pre- 
scribed, or  may  hereafter  prescribe:  Pro- 
vided, That  on  appeal,  instead  of  the  evi- 
dence at  large,  a  statement  of  the  facts  of  the 
case  in  the  nature  of  a  special  verdict,  and 
also  the  rulings  of  the  court  on  the  admission 
or  rejection  of  evidence,  when  excepted  to, 
shall  be  made  and  certified  by  the  court  be- 
low, and  transmitted  to  the  Supreme  Court, 
together  with  the  transcript  of  the  proceed- 
ings and  judgment  or  decree,"  etc. 

The  legislature  of  the  territory  passed  an 
act  in  1897  providing  as  follows: 

"Sec.  1.  Whenever  an  appeal  or  writ  of 
error  is  taken  from  any  district  or  circuit 
court  of  this  territory  to  the  supreme  court 
of  the  territory,  the  appellant  or  plaintiff 
in  error,  as  the  case  may  be,  may  have  the 
testimony  taken  in  the  case  transcribed  and 
certified  by  the  court  reporter  and  file  the 
same  with  the  papers  in  the  case,  and  there- 
upon it  shall  become  and  be  a  part  of  the 
record  in  such  case. 

"Sec.  5.  All  rulings  made  by  the  court  be- 
low in  opposition  to  the  plaintiff  in  error  or 
appellant  shall  be  taken  as  excepted  to  by 
the  party  appealing  or  suing  out  the  writ  of 
error,  and  when  assigned  as  error  in  the  brief 
shall  be  reviewed  by  the  supreme  court  with- 
out any  bill  of  exceptions  or  other  assign- 
ment of  errors  as  herein  provided." 

'This  last  act  was  passed  subsequently  to[64S] 
the  trial  of  this  action,  but  immediately  aft- 
er the  filing  of  findings  herein,  and,  pursu- 
ant to  its  provisions,  the  reporter's  notes  of 
trial,  with  his  certificate,  were  returned  upon 
appeal,  and  are  contained  in  this  record. 

This  act  could  give  us  no  jurisdiction  to 
review  an  objection  to  evidence  taken  upon 
the  trial,  if  no  exception  were  taken,  for  the 
act  of  Congress  of  1874,  above  cited,  provides 
for  a  review  in  this  court  only  when  the  de- 
cisions of  the  court  were  excepted  to,  and  our 
jurisdiction  is  regulated  by  that  act.  Oray- 
son  V.  Lynch,  163  U.  S.  468,  474,  41  L.  ed. 
230,  232,  16  Sup.  Ct.  Rep.  1064. 

Upon  a  review  of  a  judgment  in  a  case  not 
tried  by  jury  and  taken  by  appeal  from  the 
supreme  court  of  a  territory,  this  court  is  by 
statute  restricted  to  an  inquiry  whether  the 
findings  of  fact  made  by  the  court  below  sup- 
port its  judgment,  and  to  a  review  of  excep- 
tions duly  taken  to  rulings  on  admission  or 
rejection  of  evidence.  Orayson  v.  Lynch, 
163  U.  S.  468,  41  L.  ed.  230,  16  Sup.  Ct.  Rep. 
10C4 ;  Bear  Lake  i  River  Waterworks dirrig. 
Co.  V.  Garland,  164  U.  S.  1,  18,  41  L.  ed.  327, 
334,  17  Sup.  Ct.  Rep.  7;  Harrison  v.  Perea, 
168  U.  S.  311,  323, 42  L.  ed.  478,  482,  18  Sup. 
Ct.  Rep.  129;  Young  v.  Amy,  171  U.  S.  179, 
183,  43  L.  ed.  127,  128,  18  Sup.  Ct.  Rep.  802. 

There  is  no  bill  of  exceptions  in  the  record, 
and  there  is  nothing  to  show  that  any  ex- 
ception was  taken  on  the  trial  to  the  admis- 
sion or  rejection  of  evidence.  Counsel  for 
appellee  therefore  urges  that  the  only  in- 
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quiry  before  thU  court  is  whether  the  facta 
found  by  the  trial  court  authorize  the  judg- 
ment which  was  entered ;  and  he  claims  that 
upon  thoee  findings  there  can  be  no  question 
that  the  judgment  entered  is  right  This 
does  not  give  the  full  and  proper  force  to  the 
additional  finding  of  facts  by  the  supreme 
court  to  which  it  is  entitled.  Although  in 
that  finding  it  is  said  that  "the  supreme  court 
takes  the  facts  as  found  by  the  district  court 
on  the  trial  in  that  court,  and  as  shown  by 
the  record,  and  makes  them  the  statement  of 
the  facts  in  this  cause,"  yet  a  perusal  of  the 
statement  made  by  the  supreme  court  ren- 
ders it  plain  that  such  court  found  other 
facts  in  addition  to  those  adopted  from  the 
district  court,  and  those  facts  found  by  it 
should  be  r^arded  in  the  decision  of  this 
case. 

What  we  regard  as  additional  facts  in  the 
statement  of  the  supreme  court  are  regarded 
[643]by  counsel  for  the  appellee  as  conclusions  *of 
law  only,  and  he  contends  that  we  are  con- 
fined to  the  general  findings  of  fact  made  by 
the  district  court  and  adopted  by  the  su- 
preme court,  and  that  upon  those  facts  the 
appellee  is  clearly  entitled  to  judgment.  We 
cannot  acquiesce  in  the  correctness  of  the 
claim  so  made. 

The  supreme  court  in  its  statement  finds 
»  conclusion  of  law,  viz.:  That  the  court  be- 
low did  not  err  in  granting  judgment  for  ap- 
pellee; and  this  conclusion  is  immediately 
followed  by  the  declaration,  "notwithstand- 
ing the  verified  answer  of  the  appellant," 
which  latter  is  a  statement  of  fact.  In  addi- 
tion to  the  fact  thus  stated,  and  in  con- 
tinuation of  its  statement,  the  court  "further 
finds  tiiat  the  district  court  did  not  commit 
error  in  refusing  to  render  judgment  for 
appellant  on  the  verified  answer  of  appellant, 
notwithstanding  appellee  did  not  introduce 
any  evidence  to  establish  the  genuineness  of 
said  warrants  for  which  appellee  asked 
judgment,  because  the  court  finds  that  the 
warrants  were  verity  of  themselves,  and  the 
verified  answer  only  put  appellant  in  po- 
sition in  court  to  prove  the  facts  set  up  in 
her  answer,  and  did  not  put  appellee  on  proof 
of  their  genuineness;  hence  the  supreme 
court  finds  as  a  conclusion  that  the  judgment 
of  the  district  court  should  be  affirmed." 

We  do  not  think  that  all  of  this  can  be 
called  a  conclu.sion  of  law  only,  and  not  a 
finding  of  any  fact.  It  is  too  technical  a 
treatment  of  this  statement  to  limit  the 
finding  of  facts  wholly  to  those  set  forth  in 
the  finding  of  the  district  court 


the  words  indorsed  thereon :  "Xot  paid  iv 
want  of  funds;  Presented  Dec  31,  1S81.  A 
Daoa,  Treasurer,  A.  Ruiz,  Depu^.  Sot. 
Barth;"  also  with  the  word  "Foijoy" 
marked  in  red  ink  across  the  faces  of  tbe«l^ 
rants.  *Ko  proof  whatever  was  given  u  t^Mf 
the  genuineness  of  these  sign^^tures. 

The  finding  of  the  supreme  court  sho*i 
that  its  decision  was  not  placed  opoa  tk 
ground  that  the  answer  was  verified  after  tk 
plaintiff  had  rested;  nor  was  its  finding  pat 
on  any  ground  of  waiver.  We  must  the*- 
fore  take  the  fact  that  the  answer  wis  vtri- 
fied  in  ample  time  to  call  upcMi  the  pUinaf 
to  prove  the  afBrmative  of  tbe  issues  jn- 
sented  by  the  pleading. 

Coming  to  an  examination  of  the  case  is 
the  light  of  these  facts,  we  see  that  thii  >a* 
an  action  brought  upon  certain  county  aar- 
rants  fully  described  in  the  aimeiided  tarn- 
plaint,  and  it  was  therein  alleged  that  th^ 
were  issued  under  the  direction  and  a]ltka^ 
ity  of  the  board  of  supervisors  of  the  eoim- 
ty,  signed  by  the  chairman,  and  eooMta- 
signed  by  the  clerk  of  the  board.  The  is- 
swer  denied  the  fact  that  the  warraiiiti  wet 
issued  by  the  authority  or  direction  of  tkt 
board,  and  alleged  that  they  were  foc^ 
warrants,  and  that  the  county  was  not  lia- 
ble thereon.  Irrespective  of  any  statatc  a 
regard  to  pleading,  an  issue  was  thus  joiati 
which  raised  the  question  of  the  genuiocai* 
of  the  signatures  subscribed  to  these  ni- 
rants;  in  other  words,  the  question  of  thor 
execution  was  put  in  issue,  which  tnmU 
make  it  necessary  for  the  plaintiff  to  pmt 
that  fact  before  they  could  be  admitted  ii 
evidence.  We  are  aware  of  no  exceptioo  k 
this  rule  wMch  would  permit  the  intnaiK- 
tion  of  alleged  county  warrants  such  u  thca. 
without  any  proof  whatever  of  their  ei«» 
tion.  They  do  not  prove  themsetres.  TW 
mere  production  of  a  piece  of  paper  up" 
which  is  written  or  printed  a  promije  to  pay 
upon  the  part  of  a  county,  and  upan  w^ 
certain  signatures  appear,  witboat  tk 
slightest  proof  of  the  genuineness  of  f* 
signatures,  does  not  entitle  such  paper  t>  k 
admitted  in  evidence. 

It  is  stated  that  it  has  been  held  kr  sk 
courts  generally  that  county  and  state  »»^ 
rants  signed  by  the  proper  ofiBcers  are  p^i* 
facie  binding  and  legal ;  that  thow  oficm 
will  be  presumed  to  have  done  their  d's'- 
and  tiiat  such  warrants  make  a  prima  i*"^ 
cause  of  action,  and  that  impeachnxnt  »* 
come  from  the  defendant.  I  Dillon's  Ussr- 
pal  Corporations,  3d  od.  sec.  502.  'Tkis  b.',^ 


If  we  were  not,  in  this  particular,  limited'  very  well   be   in   regard  to   those  «»r»:* 

when,  as  above  stated,  they  have  bwi  " 
fact,  signed  by  the  proper  officers. 


to  the  findings  of  the  court,  and  could  look 
at  the  notes  of  the  stenographer  taken  on 
the  trial  and  attached  to  the  record  by  virtue 
of  the  territorial  act  referred  to,  we  should 
there  find  that  defendant  was  granted  leave 
to    verify   its   answer   before   the   plaintiff 

rested  her  case,  and   that  the  answer   was !  held,  in  the  absence  of  a  statute  to  tV»:  * 
then  verified  and  the  plaintiff  given  oppor- 1  feet,  that  the  mere  produetioa  of  »  jf 
tunity  to  put  in  such  evidence  as  she  chose  ,  uDon  which  is  written  or  printed  utot--^ 
after  such  verification  was  made  and  before 
she  closed  her  case.    She  did  not  avail  her- 
self of  the   leave,  and   the   case   rests   only 
upon  the  production  of  the  warrants,  wiUi 


probably  the  presumption  may  then  l»  '*■' 
that  those  officers  who  are  proved  t*  ss* 
signed  the  warrants  have  done  their  4«7 
but  we  are  aware  of  no  case  where  it  k«»  * 
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tion  of  a  county,  bearing  eertiii  s*^ 
thereon,  can  be  put  in  evideiwe  vitbrti  * 
slightest  proof  that  the  signaturw  «• 
paper  were  those  of  the  persons  th«y  P*?v 
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to  be.  No  such  cue  has  been  called  to  our 
attention,  and  we  think  there  is  no  principle 
upon  which  such  a  holding  could  stand. 

The  cases  referred  to  by  counsel  simply 
hold  the  burden  of  proof  shifted  after  there 
has  been  proof  of  the  execution  of  the  war- 
rants; that  such  proof  malcee  out  a  printa 
facie  case  against  the  county.  Such  are  the 
cases  of  Fl^d  County  Comr$.  ▼.  Day,  19  Ind. 
450,  and  Leavemoorth  County  Comrs.  t. 
Keller,  6  Kan.  610.  In  both  those  cases  the 
warrants  were  proved  to  have  been  signed  by 
the  proper  authorities  of  the  eounW  before 
th^  were  admitted  in  evidence,  and  it  was 
said  in  the  Indiana  case,  upon  these  facta,  that 
"the  officer,  in  the  discharge  of  his  general 
powers,  will  be  presumed  to  have  done  his 
duty,  ia  drawing  a  warrant  or  order,  till  the 
contrary  appears;  and  hence  such  order 
makes  a  prima  facie  cause  of  action,"  citing 
'  BamUton  v.  yewoastle  <£  D.  R.  Co.  9  Ind.  350. 
And  in  the  Kansas  case  it  appeared  that  the 
county  board  audited  and  allowed  the  bill  of 
claimant,  and  that  a  county  warrant  was 
drawn  in  his  favor  for  the  amount  due,  and 
signed  by  the  chairman  of  the  board,  and  it 
was  held  that  upon  those  facts  an  action 
might  be  maintained  on  the  warrant,  but 
that  it  was  liable  to  be  defeated  by  showing 
that  the  tribunal  which  issued  it  had  no  au- 
thority to  make  tbe  allowance  on  which  the 
warrant  was  issued.  In  other  words,  that 
proof  being  given  of  the  signature  of  the 
proper  officer,  the  warrant  was  admissible  in 
evidence  and  constituted  a  prima  facie  case 
[S46]again8t  the  county,  and  any  'facts  going  to 
show  that  no  cause  of  action  existed  rested 
upon  the  defendant  to  prove. 

In  Orayson  v.  Latham,  84  Ala.  546,  549, 
650,  4  So.  200,  202,  866,  two  county  warrants 
were  sued  on  which  were  alleged  and  pur- 
ported to  have  been  issued  by  the  commis- 
sioners of  the  county  of  Pickens  and  signed 
by  the  probate  judge.  In  delivering  the 
opinion  of  the  court.  Stone,  Chief  Justice, 
said: 

"The  warrants  declared  on,  issued  and 
signed  by  the  judge  of  probate,  as  they  were 
shown  to  have  been,  prima  facie  imported  a 
liability  on  the  coimty.  .  .  .  Upon  the 
question  we  have  been  discussing,  the  plaintiff 
made  a  prinm  facie  case  when  he  produced 
and  proved  his  warrants,  showed  that  they 
had  been  registered,  proved  that,  in  the  re- 
ceipt and  disbursement  of  county  funds,  the 
time  had  arrived  for  their  payment  accord- 
ing to  their  place  on  the  registry,  and  that 
pa^niient  has  been  demanded  and  refused ;  or, 
if  payment  was  not  shown  to  have  been  de- 
manded, by  proving  that  demand  would  have 
been  unnecessary.  Making  this  prima  facie 
case,  if  made,  the  burden  would  then  be 
shifted  to  the  defendants  to  overturn  the 
presumption  of  liability." 

.Another  case  relied  upon  to  sustain  the 
ruling  of  the  courts  below  is  that  of  Wall  v. 
Monroe  County,  103  U.  S.  74,  26  L.  ed.  430. 
That  case  does  not  show  that  the  warrants 
were  proved  by  their  mere  production;  on 
the  contrary,  it  appears  that  the  warrants 
were  drawn  by  the  clerk  of  the  county  upon 
the  treasurer  in  favor  of  one  Frank  Galla- 
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gfaer,  and  transferred  by  him  to  the  plaintiff. 
Their  execution  was  alleged  and  proved,  and 
the  question  decided  had  no  relevancy  to  the 
matter  here  under  discussion. 

No  case  cited  by  counsel  shows  that  thera 
is  anything  peculiar  to  a  paper  in  the  form 
of  a  county  warrant,  which  proves  itself  upon 
mere  production. 

It  is  clear,  then,  that  at  eonunon  law,  in  an 
action  upon  such  an  instrument,  and  upon 
a  pleading  denying  the  execution  thereof  by 
the  defendant,  and  setting  up  its  forgery,  the 
plaintiff  in  order  to  be  entitled  to  put  the 
instrument  in  evidence,  and  thereby  to  make 
a  prima  facie  case,  would   be  compelled  to 

Srove  its  execution.    The  question  is,  what 
ifference  the  statute   of  Arizona  makes  in 
this  rule. 

•The  Revised  Statutes  of  Arizona,  188:,[54T] 
provide : 

"735.  (Sec.  87.)  Any  answer  setting  up 
any  of  the  following  matters,  unless  the 
truth  of  the  pleadings  appear  of  record, 
shall  be  verified  by  affidavit: — 

"8.  A  denial  of  the  execution  by  himself 
or  by  his  authority,  of  any  instrument  in 
writing  upon  which  any  pleading  is  founded, 
in  whole  or  in  part,  and  charged  to  have  been 
executed  by  him  or  by  his  authority,  and 
not  alleged  to  be  lost  or  destroyed.  Where 
such  instrument  in  writing  is  charged  to 
have  been  executed  by  a  person  then  de- 
ceased, the  affidavit  will  be  sufficient  if  it 
state  that  the  affiant  has  reason  to  believe 
and  does  believe  that  such  instrument  was 
not  executed  by  the  decedent  or  by  his  au- 
thority."    • 

The  answer  in  this  case  did  deny  the  exe- 
cution on  behalf  of  the  county  of  these  war- 
rants, and  alleged  that  they  were  forgeries 
made  to  defraud  it.  The  affidavit  of  veri- 
fication was  made  by  the  clerk  of  the  board 
of  supervisors,  who  swore  that  the  facta 
stated  in  the  answer,  as  defenses  to  the  vari- 
ous causes  of  action  declared  on,  were  true, 
and  that  the  warrants  sued  on  were  not 
genuine.  The  statute  does  not  require  that 
the  aflidavit  should  contain  a  denial  of  the 
execution  of  the  instrument  on  which  suit 
is  brought.  It  requires  that  any  answer 
which  contains  a  denial  of  the  execution  of 
an  instrument  shall  be  verified,  and  the  veri- 
fication in  this  case  is  not  open  to  the  ob- 
jection of  insufficiency  urged  by  the  appellee. 

We  have,  then,  the  fact  as  stated  by  the 
supreme  court  of  the  territory,  that  this  an- 
swer was  verified,  and  that  the  appellee  did 
not  introduce  any  evidence  to  establish  the 
genuineness  of  the  warrants  sued  on,  and  as 
a  conclusion  of  law  from  those  facts  the 
court  held  the  plaintiff  entitled  to  judgment 
on  the  ground  that  the  verified  answer  did 
not  put  the  plaintiff  to  proof  of  the  genu- 
ineness of  the  warrants. 

It  seems  plain  to  us  that  the  court  did  not 
give  that  force  to  the  verification  of  the  an* 
swer  which  it  was  entitled  to,  and  that  by 
reason  of  such  verification  the  defendant  was 
not  only  put  in  position  to  prove  the  facts 
•et  up  in  the  answer,  but  the  plaintiff  *in  th*[548] 

881 


Digitized  by 


Google 


548,  54» 


StrPBEMB   COUBT   OF  THE   UkITED   STATES. 


Oct.  Tm. 


action  was  thereby  compelled  to  prove  tli« 
execution  of  the  warrants  by  the  proper  of- 
ficers of  the  county. 

Statutes  similar  to  this  have  been  passed 
in  other  states,  and  it  has  been  held  in  Colo- 
rado, in  Lothrop  v.  Roberta,  16  Colo.  260, 
254,  27  Pac.  608,  that  an  answer  denying  the 
•zecution  of  a  note,  under  oath,  made  it 
necessary  for  the  plaintiff  to  give  proof  of  its 
execution  before  the  note  was  properly  ad- 
missible in  evidence. 

In  Horn  v.  Volcano  Water  Co.  IS  Cal.  62, 
73  Am.  Dec  569,  under  a  somewhat  similar 
statute,  where  the  answer  was  a  general  de- 
nial without  verification,  the  genuineness 
and  due  execution  of  the  note  sued  on  were 
regarded  as  admitted. 

To  the  same  efi'ect  is  Oorooran  v.  DoU,  82 
Cal.  82,  88,  where  it  was  stated  that  the  ac- 
tion being  upon  a  note,  and  the  complaint 
containing  a  copy,  and  the  answer  not  veri- 
fied, the  due  execution  of  the  note  was  ad- 
mitted. 

In  Shepherd  v.  Royce,  71  HI.  App.  321,  un- 
der a  similar  statute,  it  was  held  that  the  ef- 
fect of  the  verification  of  the  plea  setting  up 
the  forgery  of  a  note  sued  on  was  to  cast 
upon  appellant  the  burden  of  proving  the  exe- 
cution of  the  note  as  at  common  law,  citing 
WaUaoe  v.  Wallace,  8  111.  App.  69. 

The  Michigan  courts  have  decided  in  the 
same  way  upon  the  same  kind  of  a  statute. 
Ortmonn  v.  Merohants'  Bank,  41  Mich.  482, 
2  N.  W.  677 ;  NewTork  Iron  Uine  v.  Citigen'a 
Bank,  44  Mich.  344,  6  K.  W.  823. 

We  have  no  doubt  that  the  effect  of  the 
statute  of  Arizona  is  that  when  the  defend- 
ant does  not  verify  his  answer  in.  a  case  pro- 
vided for  therein,  the  note  or  warrant  or 
other  paper  sued  on  is  admitted  as  genuine, 
but  when  the  answer  denying  that  fact  is 
verified,  the  plaintiff  must  prove  it  as  he 
would  have  had  to  do  at  common  law  in  a 
case  where  the  genuineness  of  the  paper  was 
put  at  issue  by  the  pleadings. 

Upon  the  facts  found  by  the  district  judge 
and  accepted  by  the  supreme  court  of  the 
territory  in  this  case,  and  upon  theadditional 
facts  found  by  that  court,  we  are  of  opinion 
that  the  Judgment  entered  under  its  direc- 
tion is  erroneous  and  not  warranted  by  those 
facts,  and  therefore  it  is  reversed,  and  the 
case  remanded,  with  directions  to  grant  a 
new  trial,  and  it  is  so  ordered. 


(M9]   *A.  J.  DAGOS  and  R.  E.  Daggs,  Appta., 

PHCBNIX  NATIONAL  BANE. 

(See  8.  C.  Beportefa  ed.  B4»-658.) 

'  Vational  banks — rate  of  interest  taken  by — 
when  rate  fixed  by  law — oontraot  rate  for 
— pleading — evidence — /indiitg  of  facts  on 
evidence. 

1.     The  rate  of  Interest  which  a  national  bank 
may  charge  In  Arliona  Is  not  limited  to  T 


Nora. — A*  to  usum  by  nationat  bank* — see 
note  to  Farmers'  *  U.  Nat.  Bank  v.  Dearlns,  23 
L.  ed.  V.  8.  196. 
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per  cent  by  V.  S.  Rev.  Stat.  |i  SIT.  S'Jl 
authorizing  such  banks  to  charge  tatool  ■ 
the  rate  allowed  by  the  lawk  of  tbt  na  it 
territory  where  they  are  located.  iW  >:i» 
Ing  only  7  i>er  cent  If  no  rate  is  fixed  b;  ltd 
laws,  although  Ariz.  Stat.  2161.  21«2.  tStt 
parties  to  agree  upon  any  rate,  sad  li  it- 
fault  of  any  agreement  to  take  T  ptt  i« 
only,  since  under  these  atatntca  mmj  nsi 
which  may  be  agreed  upon  ia  therelix  toT 
by  the  law. 

2.  An  nnverifled  dental  of  each  and  mrj  •.«- 
gatlon  In  a  counterclaim  which  leu  af  » 
slgnment  of  a  promissory  note  for  *  nJo^ 
consideration,  the  fact  of  the  makn'i  am- 
vency,  of  which  the  assignor  had  tam'-t^ 
and  the  nonpayment  of  the  note,  pan litt* 
gatlons  of  Insolvency  and  nonpaymcai  n  » 
sue. 

S.  Facta  alleged  to  be  establiahed  by  tVoK- 
mony  cannot  be  considered  In  passiif  w* 
a  motion  for  Indgment  based  on  »iiifi«t«i  il 
the  allegations  of  a  eounterelaliL 

4.  No  tlndlng  of  facts  need  be  made  «kcR  tti 
question  before  the  court  for  dedstaa  It  tti 
sufficiency  of  the  averments  of  a  codatsrtka 
as  a  defense. 

[No.  138.] 

Submitted  January  SO,  1900.    Dediei  ir* 
SO,  1900. 

APPEAL  from  a  judgment  of  the  Sapreat 
Court  of  the  Territory  of  Arinaa  u'- 
firming  a  decision  in  favor  of  the  pUist<' 
in  an  action  on  notes  and  mortgages  sUcf' 
to  be  usurious.     Affirmed. 

See  same  case  below,  63  Pac  201. 


Statement  by  Mr.  Justice  : — 

•This  oauseembracesthreesuitabrooiitt-fl* 
the  Phoenix  National  Bank  against  A.  J.  •*< 
K.  E.  DagKS,  defendants  in  error.    Ther  vRt      i 
respectivMy  numbered  2554,  2555.  aad  iH*- 
and  were  consolidated  by  stipolatioas  tf  t^ 
parties. 

They  were  brought  to  recover  «•  ft* 
promissory  notes,  aggimting  the  mm  * 
$9,741.73  signed  by  A.  J.  Dagga,  om  y  ^ 
appellants.  Each  note  was  dated  yo"*' 
ber  1,  1894,  and  payable  on  or  before  osj 
year  from  date,  with  interest  at  the  nt»« 
10  per  cent  per  annum.  Also,  to  font)** 
certain  mortgages  executed  to  seeort  th 
notes:— one  executed  by  R.  E.  Daggi  <■  tf 
28th  of  November,  1894,  on  certain  rial  »■ 
tate  in  Maricopa  ooun^,  Ariaona,  sad  * 
four  water  rights  of  the  Consolidated  Ckv- 
Company,  represented  by  oertificatei;  <* 
executed  by  A.  J.  Daggs  on  sama  day,  oa  c 
tain  other  real  estate  situate  in  tkt  ■*' 
coiuty. 

The  answers  were  snbatantially  tkt  ■" 
in  all  of  the  cases. 

They  admitted  the  making  of  tW  *•>■ 
and  mortgaget,  but  alleged  that  tb*  is**' 
est  charge  was  usurious,  and  in  vioUtM  * 
tS  6197  and  5198  of  the  Beriaed  Statatt  * 
the  United  States. 

As  a  counterclaim  it  was  alleged  tkst  tke 
plaintiff  (appellee)  was  indebted  to  tke  *• 
lendant  (appellant)  uppn  a  certain  p""* 
sory  note  executed  by  W.  A.  Da^  ani  f  ' 
Da^s  as  copartners  and  as  individasla  i* 
delivered  to  Thomas  Armstrong,  Jr.  ssi  >^ 
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signed  by  him  to  the  plaintiff  in  blank,  and 
by  the  latter,  on  the  28th  of  November,  1894, 
CC50]for  a  valuable  'eoiuideration,  to  the  defend'- 
ant,  A.  J.  Dagga,  at  which  time  the  makers 
were,  and  ever  since  have  been,  notoriously 
insolvent,  all  of  which  the  plaintiff  knew. 

The  note  was  as  follows,  marked  "Ex- 
hibit A,"  and  made  part  of  the  counterclaim: 

No.  1340.    Due  Sept  1st. 
Phcenix,  Arizona,  July   1st,  1893. 
f5,000.00. 

On  the  1st  day  of  September,  1893,  without 
grace,  we  or  either  of  us,  for  value  received, 
promise  to  pay  to  Tboe.  Armstrong,  Jr.,  at 
the  Phoenix  National  Bank,  at  their  office  in 
Phoenix,  Arizona,  five  thousand  dollars  ($&,• 
000)  in  United  States  gold  coin,  with  inter> 
est,  at  the  rate  of  1  and  %  per  cent  per 
month,  until  paid.  In  case  of  legal  proceed- 
ings hereon,  we  or  either  of  us  agree  to  pay 
10  per  cent  of  amount  due  hereon  as  attor- 
ney's fees.  W.  A.  and  P.  P.  Daggs. 

Secured  by  chattel  mortgage  of  even  date 
herewith.  W.  A.  Daggs. 

P.  P.  Daggs. 

It  was  also  alleged  that  no  part  of  the 
note  was  paid,  and  that  there  was  due  there- 
on the  sum  of  97,076.91.  And  judgment 
was  prayed  for  the  amount  and  interest.' 

For  another  defense  it  was  alleged  that  at 
the  time  of  the  execution  of  the  three  promis- 
sory notes  sued  on,  the  plaintiff  (appellee) 
and  the  defendant,  A.  J.  Daggs,  entered  into 
a  contract  in  writing  (a  copy  of  which  is  at- 
tached to  the  answer,  marked  Exhibit  "B") 
wherein  the  plaintiff  as  part  of  the  consid- 
eration for  the  said  three  notes,  sold  and  as- 
signed and  expressly  stipulated  that  the 
tlwee  notes  should  be  received  in  payment  for 
all  its  righto,  title,  and  interest  in  and  to 
that  certain,  right  in  action  wherein  Hugh 
McCrum  was  plaintiff  and  W.  A.  and  P.  A. 
Daggs  were  defendanto,  and  plaintiff  was  in- 
torvener,  over  that  certein  $5,000  noto 
marked  "Exhibit  A"  herein,  and  the  mort- 
gage securing  the  same. 

That  at  said  time  the  makers  of  said  noto 
were  actually  insolvent,  which  plaintiff 
[5Sl]knew,andit  was  agreed  that  plaintiff  'should 
carry  on  the  said  litigation  in  ito  name  until 
the  cause  of  action  should  be  determined  and 
settled,  and  pay  all  costo  accruing  prior  to 
November  1,  1894,  and  the  defendant  to  pay 
those  accruing  thereafter.  And  it  was  al- 
leged that  the  defendant  paid  out  large  sums 
of  money  in  the  prosecution  of  said  suit,  to 
wit,  (45.65  as  transcript  fee  from  the  court 
below,  and  $500  as  costs,  and  expended  work 
and  labor  of  the  reasonable  value  of  $500, 
and  has  performed  all  the  conditions  of  said 
contract,  but  that  plaintiff  (appellant)  has 
failed  to  perform  tne  conditions  on  ite  part 
to  the  damage  of  defendant  in  the  sum  $10,- 
122.65. 

For  another  defense,  it  was  alleged  that 
the  defendant  pledged  certain  water  stock  in 
the  'X'empe  Irrigating  Canal  as  security  for 
said  promissory  notes,  which  was  reasonably 
worth  $4,000,  and  that  the  plaintiff  (appel- 
lee) has  converted  it  to  ito  own  use,  to  do- 
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fendant's  damage  in  the  sum  of  $4,000; 
wherefore  defendant  prayed  that  he  be  re- 
lieved from  the  payment  of  interest  on  said 
notes,  for  his  expenditures  in  said  suit;  the 
amount  of  said  $5,000  note,  for  $4,000  value 
of  the  water  stock  pledged,  and  for  $2,000 
damages. 

In  case  No.  2556  the  defendanto  filed  a  plea 
in  abatement  on  account  of  the  pendency  of 
case  No.  2554.  and  a  like  plea  in  case  No. 
2556.     The  pleas  were  overruled. 

And  in  case  No.  2555  A.  J.  Daggs  moved 
for  judgment  upon  his  counterclaim  on  the 
ground  that  it  was  confessed,  because  no  re- 
ply was  made  to  it. 

A  similar  motion  was  made  in  case  No. 
2656. 

Testimony  was  token  and  judgment  was 
entered  for  the  plaintiff,  the  Phoenix  Nation- 
al Bank,  against  the  defendant,  A.  J.  Daggs, 
for  the  principal  of  the  three  notes  and  in- 
terest, and  decreeing  a  foreclosure  of  the 
mortgages  and  the  sale  of  the  property  mort- 
gaged. A  motion  for  a  new  mal  was  made 
and  denied.  On  writ  of  error  to  the  supreme 
court  of  the  territory  the  judgment  was  af- 
firmed (63  Pac.  201),  and  an  appeal  was 
then  taken  to  this  court. 

In  passing  on  the  case  the  supreme  court 
of  the  territory  said: 

"At  the  outset  we  are  compelled  to  call 
attention  to  the  'omission  of  counsel  to  coni-[SS9] 
ply  with  the  statute  and  the  rules  of  this 
court  on  the  subject  of  assignmento  of  error. 

"These  are  imperative  and  must  be  ob- 
served. It  is  not  our  business  to  search  the 
record  if  perchance  we  may  find  reversible 
error.  It  is  our  duty  to  examine  into  such 
alleged  errors,  and  only  such,  as  are  distinct- 
ly pointed  out  in  the  record.  The  assign- 
menu  made  by  plaintiffs  in  error  in  their 
brief  are,  for  the  most  part,  so  general  in 
character  and  so  wanting  in  definiteness  that 
tliey  cannot  be  considered.  Although  defect- 
ive as  assignmento,  we  have,  by  liberal  con- 
struction, found  that  two  of  them  present 
questions  for  our  review. 

"The  first  of  these  reads  as  follows: 

"  Tlie  court  erred  in  not  giving  judgment 
for  plaintiffs  in  error  on  their  pleas  in  bar  of 
the  recovery  of  any  interest  for  the  reason 
that  the  contract  with  the  national  bank  for 
10  per  cent  interest  is  ultra  virtt.' 

"The  second  assignment  of  error  as  mad* 
by  plaintiffs  in  error,  reads:  The  court 
erred  in  overruling  the  plaintiffs'  in  error 
motion  for  judgment  on  the  pleadings  for  the 
reason  that  there  was  no  reply  to  plaintiffs' 
in  error  verified  counterclaims.' " 

No  statement  of  facto  in  the  nature  of  a 
special  verdict  being  certified  with  the  ree- 
ord,  the  plaintiffs  in  error  moved  for  and  ob- 
tained from  this  court  a  certiorari  to  supply 
the  defect,  and  in  response  thereto  a  state- 
ment of  facto,  which  had  been  made  by  the 
supreme  court  of  the  torritory,  was  certified 
to  this  court,  in  which  was  recited  act  No. 
71  of  the  torritory,  regulating  appeals  and 
writo  of  error  to  the  supreme  court,  the  judg- 
ment   of  foreclosure  and  sale,    the  assign- 
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menta  of  error  of  appellants,  and  concluded 
M  follows: 

"Under  the  assignmenta  of  error  thus 
made  and  presented  in  the  record  this  court 
could  and  did  make  no  determination  of  the 
facts  of  the  case,  except  such  as  appeared  in 
the  pleadings  and  judgment,  for  the  reason 
that  such  of  the  assignments  as  were  suffi- 
cient in  form  to  raise  any  question  presented 
none  for  our  consideration  which  necessitat- 
ed the  further  finding  of  facts  in  the  case. 
We  are  unable  to  determine  from  the  record 
presented  in  this  court,  in  the  absence  of  a 
[558]bill  of  exceptions  'and  a  statement  of  facts, 
what  the  facts  were  which  were  put  in  evi- 
dence  on  the  trial  in  the  court  below,  further 
than  as  they  are  shown  by  the  transcript  of 
the  reporter's  notes,  and  from  such  review 
of  the  record  the  judgment  of  the  district 
court  was  aflirmed  as  follows : 
"  'In  tho  Supreme  Court  of  the  Territory  of 

Arizona. 
« 'R.  E.  Daggs  and  A.  J.  Daggs,  Plain- 
tiffs in  Error, 

V. 

Phcenix  National  Bank,  a  Corporation, 

Defendants  in  XUror. 
"  'This  cause  having  been  heretofore  submit- 
ted and  by  the  court  taken  under  considera- 
tion, and  the  court  having  considered  the 
same  and  being  fully  advised  in  the  premises, 
it  is  ordered  that  the  judgment  of  the  dis- 
trict court  herein  be,  and  the  same  is  hereby, 
afliriueU. 

"  'It  is  further  ordered  and  adjudged  that 
the  defendant  in  error  herein  do  have  and 
recover  of  and  from  the  plaintiffs  in  error,  R. 
E.  Daggs  and  A.  J.  Daggs,  as  principals,  and 
R.  F.  Doll,  W.  M.  Billups,  and  the  London 
Company,  as  sureties,  on  cost  bond,  its  custs 
in  this  court,  taxed  at  forty-three  and  10-100 
($43.10)  dollars. 

"By  the  court:     Webster  Street,  C.  J. 

Richard  £.  Sloan,  A.  J. 
Fletcher  M.  Doan,  0.  J. 
Geo.  R.  Davis,  A.  J." 

Asserting  that  the  statement  did  not  em- 
body a  finding  of  fact  according  to  law,  plain- 
tiffs in  error  moved  for  a  rule  to  show  cause 
why  a  mandamus  should  not  issue,  command- 
ing the  supreme  court  of  the  territory  to 
make  and  certify  a  statement  of  the  facts  in 
the  nature  of  a  special  verdict,  and  also  the 
rulings  of  the  district  court  on  the  admission 
and  rejection  of  evidence  excepted  to. 

Plaintiffs  in  error  submitted  with  the  mo- 
tion a  statement  which  they  claimed  the 
record  justified. 

The  motion  was  denied  January  29,  1900. 

Mr.  A.  3.  Daggs,  propria  pertona,  sub- 
mitted the  cause  for  appellants. 

Messrs.  Aldis  B.  Browne  and  Alexan- 
der Brltton  submitted  the  cause  for  appel- 
lee. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[554]  'Mr.  Justice  McKenna,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court : 

We  are  confined  by  the  record  to  the  points 
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passed  on  by  the  supreme  court  of  tit*  teni- 
tory;  to  wit,  the  defense  of  usury,  and  th* 
motion  for  judgment  on  the  counterclaim. 

(1.)  By  §  5197  of  the  Revised  SUtutea  <rf 
the  United  States  a  national  bank  may 
charge  on  any  note  interest  at  the  rate  al- 
lowed by  the  laws'<>f  the  state  or  territory 
where  it  is  situated.  It  is  farther  provided, 
however,  that  if  no  rate  is  fixed  by  sadi 
laws  the  bank  may  not  charge  a  greater  rate 
than  7  per  cent,  and  if  a  greater  rate  be 
knowingly  charged,  the  entire  interest 
agreed  to  be  paid  shall  be  forfeited.  See. 
5198. 

The  laws  of  the  territory  are  as  follows : 

2I6I.  "Sec.  1.  When  there  ia  no  expreaa 
agreement  fixing  a  different  rate  of  interest, 
interest  shall  M  allowed  at  the  rate  of  7 
per  cent  per  annum  on  all  moneys  after  they 
become  due  on  any  bond,  bill,  promiaaoiy 
note,  or  other  instrument  in  writing,  or  any 
judgment  recovered  in  any  court  in  this  ter- 
ritory, for  money  lent,  for  money  due  on  any 
settlement  of  accounts  from  the  day  on  whiM 
the  balance  is  ascertained,  and  for  money  re- 
ceived for  the  use  of  another." 

2102.  "Sec.  2.  Parties  may  agree  in  writ- 
ing for  the  payment  of  any  rate  of  interest 
whatever  on  money  due  or  to  become  due  on 
any  contract;  any  judgment  rendered  on  such 
contract  shall  conform  thereto,  and  shall 
bear  the  rate  of  interest  agreed  upon  by  the 
parties,  and  which  shall  be  spedfied  in  the 
judgment." 

The  contention  of  appellant  is  that  the 
rate  of  interest  is  not  fiwed  by  the  laws  of  the 
territory.  It  permits  the  parties  to  do  so, 
but  does  not  do  so  itself.  In  other  words,  it 
is  urged  that  the  rate  is  fixed  by  permission 
of  the  laws,  and  not  by  the  laws,  and  upon 
this  distinction  a  power  which  every  person 
and  every  bank  in  the  territory  has,  it  is 
contended,  the  national  banks  do  not  have. 

•We  cannot  accept  this  as  a  correct  intcr.[6Mti 
pretation  of  either  the  spirit  or  the  words 
of  the  national  banking  act.  By  that  act, 
certainly  no  discrimination  was  intended 
against  national  banks,  and  that  the  inter- 
pretation contended  for  would  seriously  em- 
barrass their  business  is  manifest. 

We  said  in  Tiffany  v.  National  Bank,  18 
Wall.  409,  21  L.  ed.  862,  that  national  banks 
"were  established  for  the  purpose,  in  part, 
of  providing  a  currency  for  the  whole  coun- 
try, and  in  part  to  create  a  market  for  the 
loans  of  the  general  government.  It  could 
not  have  been  intend^,  therefore,  to  expose 
them  to  the  hazard  of  unfriendly  legislation 
by  the  states,  or  to  ruinous  competition  with 
state  banks." 

The  language  of  the  Revised  Statutes  is 
that  national  banks  "may  take,  receive,  re- 
serve, and  charge  on  any  loan  .  .  .  npoa 
any  note  .  .  .  interest  at  the  rate  at- 
loiced  by  the  laws  of  the  state,  territory,  or 
district"  where  located,  "and  no  more,  ex- 
cept that  where  by  the  laws  of  any  state  a 
different  rate  is  limited  for  banks  of  isana 
organized  under  state  laws,  the  rate  ao 
limited  shall  be  allowed  for  associations  or- 
ganized or  existing  in  any  aneh  state  nnder 
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tkh  title."  Rev.  Stet  I  5197.  The  italics 
•re  ouri. 

The  meaning  of  these  provisions  is  unmis- 
takable. A  national  l>anlc  may  cliarge  in- 
terest at  the  rate  allowed  by  the  laws  of  the 
stbte  or  territory  where  it  is  located;  and 
equality  is  carefully  secured,  with  local 
banks. 

The  clear  meaning  and  purpose  of  these 
proTisioiw  remove  ue  ambiguity  of  those 
which  follow,  if  there  is  any  ambiguity. 
"When  no  rate  is  fiwed  by  the  laws  of  the 
state  or  territory  or  district,  the  banic  may 
take,  receive,  reserve,  or  charge  a  rate  not 
exceeding  7  per  centum."  "Fixed  by  the 
Ioum"  must  be  construed  to  mean  "allowed 
by  the  laws,"  not  a  rate  expressed  in  the 
laws.  In  instances  it  might  be  that,  but  not 
necessarily.  The  intention  of  the  national 
law  is  to  adopt  the  state  law,  and  permit  to 
national  banks  what  the  state  law  allows  to 
ito  citizens  and  to  the  banks  ormnized  by  it. 
Tiffany  v.  Vational  Bank,  18  Wall.  409,  21 
L.  ed.  862. 

It  is  urged,  however,  that  National  Bank 
V.  Johnson,  104  U.  S.  271,  26  L.  ed.  742,  is  in 
conflict  with  these  views; 

In  that  case  the  defendant,  a  national  bank 
(564]doing  business  in  *the  state  of  New  York, 
discounted  for  the  plaintiff  in  the  case,  at 
the  rate  of  12  per  cent  per  annum,  commer- 
cial paper  andpromissory  notes  amounting 
to  $158,003.  The  interest  which  the  bank 
knowingly  charged  amounted  to  $6,564.88, 
an  excess  of  $2,735.36  beyond  the  rate  allowed 
by  the  general  laws  of  the  state.  Judgment 
was  reiraered  for  twice  the  amount  of  the  in- 
terest, which  was  affirmed  by  this  court  upon 
the  statute  of  the  state,  which  established 
the  rate  of  interest  for  the  loan  or  forbear- 
ance of  money  at  7  per  cent. 

Meeting  the  arguments  of  counsel  upon 
a  supposed  difference  between  loans  and  dis- 
counts, and  usurious  and  nonusurious  con- 
tracto  under  the  laws  of  the  state  in  the 
transactions  of  natural  persons,  the  learned 
justice  who  delivered  the  opinion  of  the 
court  made  some  remarks  which  seemed  to 
imply  that  a  rate  allowed  by  a  state  law  was 
not  a  rate  fixed  by  a  state  law.  The  remarks, 
however,  were  not  necessary  to  the  decision, 
and  cannot  be  considered  as  expressing  the 
Judgment  of  the  court. 

(2.)  The  counterclaim  of  plaintiffs  in 
error  present  these  facta : 

The  making  of  the  $5,000  note  by  W.  A. 
and  P.  P.  Daggs,  and  its  delivery  to  Thomas 
Armstrong,  Jr.;  ite  assignment  by  the  latter 
to  the  Phoenix  Xational  Bank  (appellee). 
And  by  the  bank,  in  writing,  for  a  valuable 
consideration  to  the  defendant,  A.  J.  Daggs 
(one  of  the  appellanta) ;  the  insolvency  of 
the  makers,  W.  A.  and  P.  P.  Daggs,  and  the 
ucnpayment  of  the  note  or  any  part  of  it. 

To  the  counterclaim  there  was  a  demurrer 
for  <)isujficiency,  and  a  denial  of  each  and 
every  one  of  its  allegations.  The  denial  was 
Bot  verified.  The  supreme  court  of  the  terri- 
tory, considering  an  error  assigned  on  the 
orerruling  of  appellanta'  motion  for  jndg- 
I'-cnl  on  the  counterclaim,  held  it  insufSeient 
because  it  did  not  allege  that  due  diligence  to 
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collect  the  note  had  been  exereised,  as  re- 
quired by  the  statute  of  the  territory,  or 
that  any  effort  had  been  made  to  ooUeet  the 
same. 

By  this  ruling  it  is  urged  that  the  court 
assumed  that  the  counterclaim  was  based  on 
the  righta  of  a  surety,  instead  of  upon  the 
direct  obligation  of  the  Phoenix  Bank  as  as- 
signor of  the  Armstrong  note  on  account  of 
Armstrong's  insolvency.  Articles  122.  1226, 
and  788  of  the  Arizona  Statutes. 

'Assuming,  without  deciding,  that  anpeI-[657] 
lanta  are  correct  in  their  construction  of  the 
Arizona  statutes,  and  assuming  that  the  an- 
swer to  the  counterclaim  did  not  put  in  issue 
the  making  of  the  Armstrong  note  and  ita  as- 
signment to  plaintiff  in  error,  nevertheless 
the  answer  to  the  counterclaim  did  put  in 
issue  the  other  facta  alleged;  to  wit,  the  in- 
solvency of  the  makers  of  the  note  and  ito 
nonpaymoit 

But  it  ia  said  that  the  contract  marked 
"Exhibit  B"  shows  the  insolvency.  It  cer- 
tainly does  not.  It  recites  the  transfer  of 
the  Armstrong  note  to  A.  JU  Daggs,  and  that 
it  is  secured  by  a  mortgage  on  3,600  sheep; 
that  the  note  is  in  litigation  between  the 
Phienix  Bank  and  Hugh  McCrum,  of  San 
Francisco,  as  assignee  of  D.  A.  Abrams  as  as- 
signee of  the  Bank  of  Tempe,  "to  establish 
and  determine  the  priorities  of  rights  under 
mortgages  between  said  litiganta  hereinbe- 
fore mentioned,  which  said  cause  of  action 
and  righta  of  the  Phoenix  National  Bank  un- 
der ita  first  mortgage  in  said  litigation  de- 
scribed is  also  hereby  sold,  assigned,  trans- 
ferred, and  set  over  unto  A.  J.  Daggs  for  the 
alKve  nine  thousand  seven  hundred  and 
forty-one  and  73-100  dollars  ($9,741.78). 
It  is  further  agreed  that  the  aforesaid  cause 
of  action  described  shall  be  continued  in  the 
name  of  the  Phoenix  National  Bank  until  the 
said  case  is  determined  and  settled ;  but  it  is 
further  agreed  that  from  this  date,  Novem- 
ber 1,  1894,  A.  J.  Daggs  shall  pay  the  oosta 
that  shall  hereafter  accrue  in  the  said  case." 

This  contract  standing  alone  establishes 
nothing  definite,  and  appreciating  this  the 
appellanta  attempt  to  explain  it  by  a  resort 
to  what  they  allege  to  be  the  testimony  in 
the  case.  It  is  said  that  "the^  (W.  A.  and 
P.  E.  Dtt^gs)  could  not  pay  their  notes,  three 
suite  in  court  foreclosing  three  mortgages, 
eauh  seeking  priority,  hanging  to  them  like 
mill  stones,  grinding  them  to  dust  Appel- 
lee had  lost  ita  reputed  first  mortgage  in  the 
district  court  and  appealed.  It  then  sold 
this  note  and  litigation,  the  contract  shows, 
and  agreed  to  stand  up  and  carry  the  suit  on 
in  ite  name.  The  case  was  tried  in  the  su- 
preme court  of  Arizona,  and  held  adversely 
to  the  appellee  in  appellanta'  suit  against 
the  makers  of  the  $5,000  note.  The  appellee 
then  fell  down  and  refused  to  let  ita  name  be 
uf>ed  any  farther  to  carryon*the  suit, refused [558] 
to  sign  the  bund,  and  would  have  nothing 
more  to  do  with  the  suit.  .  .  .  Appel- 
lant then  demanded  payment  of  the  $6,000 
note,  and  was  refused.  Appellant  spent  over 
$500  in  money  and  $600  in  services  prosecut- 
ing the  makers  of  the  $6,000  note,  followed 
it  to  the  supreme  court  of  Arizona,  and 
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would  have  went  further,  but  appellee  re- 
fused to  let  its  name  be  used  and  he  was 
compelled  to  stop.  Appellant  then  demand- 
ed credit  for  the  $5,000  note." 

Those  facts,  however,  are  not  a  part  of  the 
oounterclaims,  and,  it  is  hardly  necessary  to 
■ay,  cannot  be  considered  in  passing  on  a  mo- 
tion for  judgment  based  on  a  coi^ession  of 
the  allegations  of  the  counterclaims. 

Nor  can  it  be  said  that  such  facts  should 
have  been  found  by  the  lower  court,  because, 
as  we  have  seen,  under  the  statement  of  the 
case  as  considered  by  that  court,  the  question 
for  decision  was  the  sufficiency  of  the  aver- 
ments of  the  counterclaims  as  a  defense. 

We  repeat,  therefore,  that  we  are  confined 
to  the  propositions  we  have  stated  above  and 
discussed,  and  as  there  was  no  prejudicial 
error  in  the  ruling  of  the  supreme  court  of 
the  territory  on  them,  its  judgment  ia  af- 
firmed. 


dTT  OF  LOS  ANOELES,  Herman  Silvw, 
Z.  D.  Matthnss,  «t  al.,  Apptt., 

V. 

LOS  ANGELES  CITY  WATER  COMPANY, 
Crystal  Springs  Land  ft  Water  Company, 
and  S.  O.  Murphy. 

(See  8.  C.  Bcporter's  ed.  5S8-S84.) 

Waterworks — lease  of,  by  otty — reservation 
of  power  to  fia  rates — impairment  of  obli- 
gation of  contract  by  change  of  judicial 
decision — estoppel  to  contest  ordinance  by 


reason  of  delajf — income  of  %eater  < 
as  affected  by  change  of  rates — equiioMi 
relief  against  ordinance— invaiiditp  not 
appearing  on  its  faoe — estoppel  of  oitji  a» 
to  taking  of  water  from  stream. 

1.  Beaerratlqn  by  a  city  In  a  leas*  of  Ita  w*- 
terworks,  of  the  right  to  regnlate  rates,  pro- 
vided they  be  not  ndaced  below  the  then  ex- 
isting rates,  must.  If  valid,  be  deemed  to  be 
a  limitation  upon  the  right  of  the  city  as  a 
monldpallty  to  regulate  water  rates,  and  not 
a  mere  granting  back  by  the  leasees  of  the 
right  of  the  city  In  Its  proprietary  capacity 
only. 

2.  A  contract  authorised  by  the  existing  stata 
Constitution  as  then  construed  by  the  hlgk- 
est  court  of  the  state  cannot  be  aftceted  by 
subsequent  change  In  the  deelsiona  of  that 
court,  or  by  the  adoption  of  a  new  Conatita- 
tlon. 

8.  A  water  company  Is  not  estopped  to  eoa- 
test  the  constitutionality  of  a  d^  ordtnane* 
fixing  Its  water  rates  at  a  rate  In  violation  of 
a  provision  In  a  contract  between  the  dty 
and  the  grantors  of  the  company,  merely  be- 
cause for  fifteen  years  it  has  collected  tb* 
rates  established  by  similarly  objectionable 
ordinances,  where  it  has  annually  protested 
sgainst  the  city's  conduct. 

4.  A  reduction  of  the  Income  of  a  water  com- 
pany need  not  be  shown  In  order  to  eatabiiib 
the  fact  that  a  reduction  of  Its  rates  by  ordi- 
nance Impairs  the  obligation  of  a  contract 
prohibiting  such  reduction. 

6.  The  right  to  equitable  relief  against  an  In- 
valid ordinance  reducing  the  rates  of  a  water 
company  In  vIolatioD  of  a  contract,  on  tb* 
ground  that  It  la  a  cloud  upon  title,  is  aot 


Non. — As  to  estoppel  by  lUent  acqtticsoence 
sec  notes  to  Bclchert  v.  St.  Lonis  A  S.  F.  B. 
Co.  (Ark.)  e  L.  B.  A.  188 ;  Brookhaven  v.  Smith 
(N.  Y.)  7  L.  B.  A  750 ;  Tarklngton  v.  Purvis 
(Ind.)  9  L.  B.  A.  609;  Michigan  ew  rel.  Atty. 
Gen.  V.  Flint  A  P.  M.  B.  Co.  38  L.  ed.  V.  8.  478. 
As  to  impairment  of  obligation  of  eontract 
by  state  Constitution — see  note  to  Franklin 
County  Grammar  School  v.  Bailey  (Tt.)  10  L. 
B.  A.  405. 


Change  of  decision  of  stats  ooart  as  impairing 
obligation  of  contract. 

The  exposition  given  by  the  highest  tribunal 
of  the  state  to  Its  laws  and  Constitution. will  be 
taken  by  the  United  States  Snpreme  Court  as 
correct,  so  far  as  contracts  made  under  the 
laws  so  Interpreted  are  concerned,  and  their 
validity  and  cbllgatlon  cannot  be  Impaired  by 
any  subsequent  change  In  the  decisions  of  the 
sute  court.  Ohio  Life  Ina  A  T.  Co.  v.  Debolt. 
16  How.  416,  14  L.  ed.  997;  Gelpcke  v.  Du- 
buque, 1  Wail.  176,  17  L.  ed.  520;  Havemeyer 
V.  Iowa  County,  3  Wall.  295,  18  L.  ed.  38 ;  Lee 
CooDty  V.  Bogers,  7  Wall.  181,  19  L.  ed.  160 : 
Kcsiosba  V.  Lamson,  0  Wall.  477.  10  L.  ed.  725 : 
Oicott  V.  Food  du  Lac  County  Supers.  10  Wall. 
•78,  21  L.  ed.  382 ;  Douglam  v.  Pike  County, 
101  V.  S.  677.  2S  L.  ed.  968:  Welghtman  v. 
aark,  103  V.  8.  256,  26  L..  ed.  392 ;  Taylor  v. 
Ypsllsntl,  105  U.  S.  60,  26  L.  ed.  1008 ;  Louis- 
iana V.  Pllsbury.  105  TT.  8.  278.  26  L.  ed.  1090 ; 
Burgess  v.  Sellgman.  107  D.  8.  20,  27  L.  ed. 
859,  2  Sup.  Ct.  Rep.  10:  Anderson  v.  Santa 
Anna,  116  U.  8.  356.  29  L.  ed.  638,  6  Sup.  Ct. 
Bep.  418 ;  German  Sav.  Bank  v.  Franklin  Coun- 
ty, 128  V.  a.  626,  32  L.  ed.  019,  9  Sup.  Ct.  Bep. 
159. 
886 


It  will  be  noticed,  however,  that  In  all  the 
above  decisions  the  United  States  Snpreme 
Court  had  acquired  Jurisdiction  on  some  grounds 
other  than  the  unconstitutionality  of  such  de- 
cisions :  and  that  court  has  held  that  such  a 
decisitai  is  not  an  unconstitutionsl  law  which 
will  give  the  United  States  Supreme  Court  Ju- 
risdiction to  revise  the  Judgment  of  the  stste 
court.  Mississippi  &  M.  R.  Co.  v.  McClnre.  10 
Wall.  511,  19  L.  ed.  997:  Knox  t.  Kxcbange 
Bank,  12  Wall.  .170.  20  L.  ed.  414:  New  Or- 
leans Waterworks  Co.  v.  Louisiana  Sugar  Ref. 
Co.  126  U.  8.  18.  81  L.  ed.  607.  8  Sup.  Ct.  Bep. 
741 ;  Brown  v.  Smart.  145  U.  S.  454,  36  L.  ed. 
773.  12  Sup.  Ct.  Bep.  958. 

The  decisions  of  the  United  States  Supreme 
Court  have,  however,  had  more  or  less  effect 
upon  state  decislona  and  the  state  courts  have 
to  some  extent  acquired  the  Idea  that  the  obli- 
gation of  a  contract  ought  not  to  be  Impaired 
by  a  later  Judicial  decision.  See  Bay  v.  West- 
em  Pennsylvania  Natural  Gas  Co.  188  Pa.  576, 
12  L.  B.  A.  290,  20  Ati.  1065,  1067:  Farrlor 
V.  New  England  Mortg.  Security  Co.  92  Ala. 
176,  12  L.  R.  A.  856,  0  So.  533;  Harmon  v. 
Auditor  of  Public  Accounts.  128  111.  122.  13  N. 
E.  161 :  Menges  v.  Dentler,  38  Pa.  490,  70  Am. 
Dec.  616. 

For  a  fall  review  of  tb*  eases  cited  abovvk 
see  note  to  Alien  v.  Alien  (OsJ.)  16  L.  S.  A. 
646. 

In  Union  Bank  v.  Oxford  Cbmrs.  00  Fed. 
Bep.  7,  the  court  refused  to  follow  a  decision  tt 
a  state  court  rendered  after  an  issue  of  boodA 
which  changed  tbe  construction  prevlooaly 
given  to  a  state  statute  nnder  whldi  the  bonds 
were  Issued,  so  ss  to  Invalidate  them.  T%s 
court  said:  "To  hold  otherwise  would  be  t* 
Impair  by  Judicial  decision  tbe  obligatlMi  at  • 
eontract    made    in    compliance    with  the  law. 
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precluded  by  tbe  fact  that  the  ordinance  ti 
Told,  where  Its  Inyalldit;  appears  only  when 
it  Is  conaldered  tn  connection  with  tbe  con- 
tract and  evidence  ahowing  what  tbe  rate* 
were  when  the  contract  waa  made. 
6.  A  municipality  wblcli  for  nearly  thirty 
years  baa  allowed  a  water  company  to  divert 
from  a  stream  an  amount  of  water  greatly 
In  excess  of  the  quantity  specified  In  a  con- 
tract between  them,  and  tQ  expend  vast  sum* 
of  money  upon  the  faith  of  a  continuance  of 
the  right  to  take  such  water,  cannot  during 
the  life  of  the  contract  withdraw  Its  consent 
to  a  continuance  of  such  taking  of  the  larger 
qnantlty. 

[No  148.] 


Buhmitted  March  IS,  1900. 
SO.  1900. 


Deoided  April 


APPEAL  from   a   decree  of   the   Circuit 
Court  of   the   United    States   for   the 
Southern  District  of  California  vacating  an 
ordinance.    Affirmed. 
See  same  case  below,  88  Fed.  Rep.  720. 

Statement  by  Mr.  Justice  MoKennat 
[S69]  'This  suit  involves  tbe  constitutionality  of 
an  ordinance  of  the  city  of  Los  Angeles, 
adopted  February  23,  1897,  fixing  the  water 
rates  to  be  diarged  and  collected  by  the  Los 
Angeles  City  l^ter  Company  for  the  year 
ending  Jane  30, 189S. 

It  IS  claimed  that  the  ordinance  impairs 
the  obligation  of  the  contract  made  with  the 
grantors  of  the  company  on  the  20th  of  July, 
1868. 


The  facts  were  stipulated,  and  are  sub- 
stantially as  follows: 

On  the  22d  of  July,  1868,  the  city  of  Los 
Angeles  entered  into  a  contract  with  John  8. 
Griffin,  P.  Beaudry,  and  Solomon  Lazard, 
whereby  it  leased  its  waterworks  to  the  said 
persons  and  their  assignees  for  a  term  of 
thirty  years,  with  the  right  to  lay  pipes  in 
the  streets  of  the  city,  and  to  sell  and  dis- 
tribute the  water  for  domestic  purposes  to 
the  inhabitants  of  tiie  city;  'also  with  the[**0] 
right  to  take  water  from  the  I^s  Angeles 
river  at  a  point  at  or  above  the  present  dam, 
to  be  selected  within  sixty  days  of  the  date  of 
the  contract.  It  was  provided  that  no  more 
titan  10  inches  of  water  should  be  taken  from 
the  river  without  the  previous  consent  of  the 
mayor  and  common  council. 

The  city  bound  itself  not  to  make  any 
other  lettse,  sale,  contract,  pn^ant,  or  fran- 
chise to  any  person,  corporation,  or  company 
for  the  sale  or  delivery  of  water  to  the  inhab- 
itants of  the  city  for  domestic  purposes  dur- 
ing the  continuance  of  the  contract. 

And  it  was  provided  "that  the  mayor  and 
common  council  of  said  city  shall  have,  and 
do,  reserve  the  right  to  regulate  the  water 
rates  charged  by  said  parties  of  the  second 
part,  or  their  assigns,  provided  that  they 
shall  not  so  reduce  such  water  rates  or  so 
fix  tbe  price  thereof  to  be  less  than  those  now 
charged  by  the  parties  of  the  second  part  for 
water." 

The  said  persons  agreed  to  pay  tbe  city  a 
rental  of  $1,500  for  the  waterworks;  to  lay 


which  the  Constitution  of  the  Doited  States 
does  not  permit." 

Bat  a  change  by  a  state  court  of  Its  construc- 
tlcn  of  a  state  statute,  even  If  Its  former  con- 
struction had  become  a  rule  of  property,  can- 
not constitute  a  Federal  question  as  to  the  Im- 
pairment of  the  obligation  t4  a  contract,  for 
which  a  writ  of  error  will  lie  from  the  Supreme 
Court  of  the  United  States  to  the  state  court. 
Bacon  v.  Texas.  163  V.  8.  207,  41  L.  ed.  182, 
16  Sup.  Ct.  Bep.  1023. 

A  decision  by  tlie  highest  court  of  a  state 
overruling  a  prior  decision,  and  holding  un- 
eoDstitntlonal  a  statute  held  to  be  constitution- 
al by  that  decision,  does  not  Impair  tbe  obliga- 
tion of  a  contract  entered  Into  before  the  later 
decision  was  rendered,  as  a  decision  of  a  court 
Is  not  in  fact  a  law,  and.  If  erroneously  made, 
cannot  make  a  law.  Storrle  v.  Cortes,  90  Tex. 
288.  35  L.  R.  A.  066.  38  S.  W.  164.  The  court 
discussed  a  number  of  cases  decided  by  the 
United  States  Supreme  Court  which  bear  upon 
tbe  queatlon,  and  said  :  "The  real  ground  upon 
which  each  of  the  decisions  rests  Is  that  tbe 
Federal  courts  do  not  consider  tbemselves  bound 
to  follow  tbe  state  courts  In  tbe  determination 
of  questions  of  wblcb  they  have  concurrent  and 
Independent  Jurisdiction,  and  that  In  deter- 
mining what  the  law  of  the  state  is  as  to  the 
matter  under  consideration  they  will  follow  or 
disregard  the  decisions  of  the  state  court,  as 
they  may  deem  best.  It  follows  that  the  deci- 
sions of  the  Supreme  Court  of  tbe  United  States 
In  those  cases  are  not  binding  upon  the  state 
courts  as  authority  In  the  determination  of 
like  questions." 

So,  tbe  reversal  of  a  decision  erroneously 
construing  a  state  statute  Is  not  prohibited  as 
a  law  Impairing  the  obligation  of  a  contract 
made  in  reliance  on  the  erroneous  decision. 
177  V.  8. 


Alferltx  V.  Borgwardt.   126  Cal.  201,  68  Pac 
460. 

But  tbe  construction  of  a  statute  of  descent, 
established  by  the  decisions  of  tbe  courts  at 
the  time  of  tbe  execution  of  a  quitclaim  deed 
by  heirs  claiming  under  tbe  statute,  becomes  a 
part  of  tbe  contract  and  must  govern  tbe  rights 
of  the  parties,  as  against  a  different  construc- 
tion thereafter  adopted  by  overruling  tbe 
former  decisions.  Haskett  v.  Maxey,  134  Ind. 
182,  19  L.  It.  A.  370.  33  N.  R.  358. 

And  an  order  of  court  made  prior  to  the  com- 
mencement of  a  sherilT's  term  of  office,  flxlng 
tbe  compensatinn  to  be  allowed  bim  for  board- 
ing vagrants,  estalilishes  a  definite  contract  be- 
tween the  sberlfr  and  the  county,  the  oljllgatlon 
of  which  cannot  be  Impaired  by  a  retrospective 
order  Oxlng  a  greater  compensation.  Strock 
V.  Cumberland  County  Comrs.  4  Pa.  DIst.  R. 
821. 

A  decision  of  a  state  court  upholding  the  va- 
lidity of  chattel  mortgages  as  common-law  as- 
signments giving  preference  to  creditors,  ren- 
dered after  these  mortgages  were  executed,  does 
not  Impair  the  obligation  of  a  contract  between 
the  mortgagor  and  an  unsecured  general  cred- 
itor who  gave  him  credit  at  a  time  when  under 
the  existing  decisions  such  mortgages  would  be 
void.  Brown  v.  Grand  iCaplds  Parlor  Furniture 
Co.  16  U.  S.  App.  221.  58  Fed.  Rep.  286,  7  C. 
C.  A.  225,  22  L.  R.  A.  817. 

A  school  township  can  raise  no  question  In 
respect  to  vested  rights  In  the  surplus  dog  tax 
fund,  which.  It  claims,  were  Invaded  by  a  change 
In  the  judicial  construction  of  a  statute  pro- 
viding for  the  disposition  of  such  surplus,  as 
the  control  of  the  state  over  public  corporations 
is  not  subject  to  the  limitations  operating  In 
favor  of  Individuals  and  private  corporations. 
Center  School  Twp.  v.  State  cat  rel.  Indianapolis 
School  Comrs.  150  Ind.  108,  40  N.  B.  961. 
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down  in  the  streeta  of  the  city  12  miles  of 
iron  pipes  of  sufficient  capacity  to  supply  the 
inhabitants  with  water  for  domestic  purpos- 
es; to  extend  the  pipes  as  fast  as  the  citizens 
would  agree  to  talce  suiBcient  water  to  pay 
10  per  cent  upon  the  cost  of  such  extension; 
to  erect  one  nydrant,  as  protection  agaiiut 
Are,  at  one  corner  of  each  crossing  of  streeta 
where  pipes  were  or  might  be  laid;  to  erect 
an  ornamental  fountain  on  the  public  plaza 
at  a  cost  not  exceeding  $1,000;  to  oonstruot 
and  erect,  within  two  years,  such  reservoirs, 
machinery,  ditches,  and  flumes  as  would  se- 
cure the  inhabitants  with  a  constant  supply 
of  water  for  domestic  purposes;  to  furnish 
water  free  of  charge  for  tne  public  school- 
houses,  hospitals,  and  jails;  to  keep  in  repair 
all  of  said  improvements,  at  the  cost  and  ex- 
pense of  the  parties  of  the  second  part,  for 
said  term  of  thirty  years,  and  to  return  said 
waterworks  to  said  party  of  the  first  part  at 
the  expiration  of  said  term,  in  good  order 
and  condition,  reasonable  wear  and  damage 
of  the  elements  excepted,  upon  payment  to 
said  parties  of  the  value  of  the  aforesaid  im- 
provements, to  be  ascertained  as  provided  for 
in  the  contract;  to  give  a  bond  in  the  sum  of 
$20,000  for  the  performance  of  said  contract, 
and  to  puy  all  state  and  county  taxes  as- 
sessed upon  the  waterworks  during  th« 
period  of  thirty  years. 
[561]     'And  as  the  circuit  found: 

"QrifSn,  Beaudry,  and  Lacard  applied  for 
and  procured  said  contract  on  behalf  and  for 
the  benefit  of  themselves  and  other  persons, 
with  the  intention  of  forming  a  corporation 
to  carry  out  said  contract,  and  afterwards, 
about  the  middle  or  latter  part  of  August, 
1868,  themselves  and  said  other  persons  be- 
ing the  incorporators,  organized,  under  the 
laws  of  the  state  of  California,  the  los  An- 
geles City  Water  Company,  for  the  purpose 
of  suppIyiDv  the  inhabitants  of  aud  aty 
with  water  for  domestic  purposes,  etc.,  under 
the  terms  of  said  contract,  and  assigned  all 
thdr  rights  and  franchises  under  said  con- 
tract to  said  company  by  a  written  instru- 
ment dated  June  the  12th,  1869,  and  recorded 
in  the  oflice  of  the  recorder  of  said  county  of 
Los  Angeles,  June  the  15th.  1869. 

"On  April  the  2d,  1870.  the  legislature  of 
California  passed  an  act  hereinafter  set 
forth,  in  terms  ratifying  and  confirming  said 
oontract 

"Orifltn,  B««Midry,  mod  Lamrd  did  nothing 
personally  in  carrying  out  said  contract  or 
constructing  or  maint^inins  said  water- 
works, but  said  oompany,  after  it  was  or- 
ganised, took  possession  of  said  waterworks, 
and  has  performed  all  of  the  above-men- 
tioned obligations  of  said  contract,  except 
the  one  providing  for  the  return  of  the  wa- 
terworks at  expiration  of  lease,  and  in  such 
performance  hais  laid  320  miles  of  pipe,  erect- 
ed o\-er  500  liydrants  for  protection  against 
fire,  and  constructed  6  reaervoirs,  with  an 
«s:j!roin\t«  capacity  of  neaoly  sixty-six  mil- 
lions of  gallons,  and  is  now,  as  it  has  been  at 
all  times  since  the  oootract  was  made,  fur- 
nishing the  city  of  Los  Angeles  with  wat^ 
for  the  estinguishmeBt  of  fire*  and  for  the 
public  sdiools,  hospitals,  and  jails  in  said 


city  free  of  charge.  The  aforesaid  exten- 
sions of  the  waterworks  were  rendered  neces- 
sary by  the  growth  of  said  ci^,  whose  popu- 
lation in  1868  was  between  5,000  and  6,000, 
and  is  now  about  103,000. 

"During  the  whole  of  the  year  1868  the  ter- 
ritorial limits  of  the  city  of  Los  Angelei 
were  as  follows:  Four  square  leagues  in  a 
square  form,  the  center  of  which  was  the  cen- 
ter of  the  old  pueblo  plaza. 

"About  1872  the  limits  were  extended  420 
yards  south  of  'the  former  south  botuidary,[56t] 
and  within  the  past  three  years,  and  prior  to 
July,  1897,  the  limits  were  further  extended 
so  as  to  take  in  between  10  and  15  aqnare 
miles  of  additional  adjoining  territory.  Im- 
mediately after  the  extension  of  the  said 
limits,  the  Los  Angeles  City  Water  Company 
began  to  extend  its  pipes  over  the  said  ad- 
dition to  the  city  as  the  same  was  settled  up 
and  improved,  and  ever  since  has  been,  and  is 
now,  furnishing  water  to  the  people  in  said 
district  added  to  the  original  territory  of  the 
city,  and,  upon  the  demands  of  the  city  coun- 
cil, erected  fire  hydrants  within  the  said  ad- 
ditional territory  and  furnished  water  free  of 
charge,  and  has  in  all  respects  continued  to 
lay  pipes,  erect  fire  hydrants,  and  furnish 
the  inhabitants  with  water  for  domestic  uses 
in  like  manner  as  it  has  conducted  the  same 
business  within  the  original  limits  of  the 
city  as  established  by  the  act  incorporating 
it,  and  so  with  the  more  recrait  extension* 
of  the  city  limits,  to  wit,  those  made  within 
the  last  three  years,  the  company  has  also 
exteqded  its  pipes  in  portions  of  Uiose  limits 
and  furnished  water  in  the  same  way. 

"The  quanUty  of  water  required  to  sup- 
ply the  domestic  wants  of  the  people  of  said 
city  is  1  inch  of  water,  measured  under  a  4- 
inch  pressure,  to  every  100  inhabitants.  To 
meet  the  increased  demands  upon  it  for  water 
under  said  contract,  said  company  has, 
among  other  things,  purchased  the  syston 
known  as  the  'Beaudry  System  of  Water- 
works,' and  also  certain  water  rights  in  the 
Arroyo  Seco,  and  conducted  water  from  the 
Arroyo  Seco  into  the  city  on  the  east  side  €i 
the  Los  Angeles  river,  and  has  been  furnish- 
ing the  inhabitants  of  that  portion  of  the 
city  with  water  from  said  system,  and  also 
acquired  the  stock  of  the  corporatiott  known 
as  the  East  Side  Spring  Water  Company,— 
the  same  mentioned  in  paragraph  10  of  tlie 
complaint. 

"In  the  growth  of  the  ei^  ita  BeUlewwt 
extoided  to  localities  of  higher  dawntian 
than  those  occupied  by  it*  inhabitants  at  the 
time  of  said  contract,  and  the  point  origi- 
nally selected  for  the  diversion  of  the  water 
of  the  Los  Angdes  rivar  for  soMlyiag  the 
city  and  ita  inhalntants,  as  in  aaid  eontnet 
provided,  was  so  located  in  said  riTer  that  it 
was  impraeticaUe  to  'there  maintain  dama[BMl 
and  diversion  work*  that  woold  not  oeeaaioa- 
ally  be  swept  away  or  rendered  nadesa  by 
floods ;  and  the  surface  water  of  the  rirer  aft- 
er sevne  storms  became  mnddy  and  onSt  for 
supplying  the  inhabitant*  with  water  for 
domeatie  uaes;  and  in  tk*  year  1889  tk* 
Crystal  Spriiws  Land  4  W**ar  Oo^paiv 
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nikde  excaration*  in  the  placee  referred  to  in 
tbe  bill  of  complaint,  and  laid  the  pipes 
therein  as  alleged,  and  the  water  that  has 
been  used  by  the  Los  Angeles  City  Water 
Company  for  supplying  the  city  with  water, 
as  provided  in  said  contract,  has  ever  since 
been  obtained  from  that  source,  except  that 
from  time  to  time  a  further  supply  of  water 
has  been  taken  from  the  Los  Angeles  river 
in  order  to  supply  said  inhabitants,  which 
diversions  have  been  at  or  near  the  place 
whore  the  said  underground  pipes  are  laid, 
and  that  by  these  means  the  water  can  be  de- 
livrred  to  the  higher  elevations,  and  the  un- 
dei't'round  waters,  as  to  quality  and  amount, 
are  thus  protected  against  the  influences  of 
floods. 

"The  LoaAngelesCityWaterCompany  ever 
since  its  incorporation  has  taken  more  than 
10  inches  of  water,  measured  under  a  4-inch 
pressure,  from  the  Los  Angeles  river,  and 
the  amount  taken  has  increased  with  the  in- 
crease of  the  population  of  the  city  and  the 
demands  of  the  municipality  itself  for  water 
for  extinguishing  fires  and  the  other  public 
purpoaes  referred  to  in  the  said  contract,  and 
the  amount  has  increased  until  now  it  rer 
quires  from  1,000  to  1,500  inches  of  water, 
measured  under  a  4-inch  pressure,  for  such 
purposes,  and  during  the  summer  season  the 
umount  of  water  used  by  the  Los  Angeles 
City  Water  Company  for  the  purposes  afore- 
said mna  from  1,000  to  1,600  inches  under  a 
4-inch  pressure,  inclusive  of  the  water  ob- 
tained by  the  underground  excavations, 
which  latter  furnish  from  650  to  690  inches, 
measured  under  a  4-inch  pressure. 

"The  city  of  Los  Anseles  has  always  had 
flowing  in  the  Loe  Angeles  River,  at  the  point 
from  which  said  Los  Angeles  City  Water 
Company  has  always  diverted  water  from 
said  river,  a  quantity  of  water  sufficient  to 
have  supplied  said  Los  Angeles  City  Water 
Company  with  all  the  water  required  to  sup- 
ply said  city  and  its  inhabitants  with  water 
[S04]for  domestic  purposes  and  'municipal  uses, 
and  has  never  objected,  up  to  October  20, 
1896,  to  said  Los  Angeles  City  Water  Com- 
pany taking  as  much  water  from  said  river 
as  it  might  require  for  said  uses,  and  dur- 
ing all  of  said  period  said  city  has  never  ob- 
jected to  said  company's  taking  from  the 
surface  stream  of  said  river  at  said  point  as 
much  water  as  said  company  needed  for  said 
usee. 

"On  October  the  19th,  1896,  the  council  of 
the  city  of  Los  Angeles  adopted  a  resolution 
requiring  the  Los  Angeles  City  Water  Com- 
pany to  pay  to  the  city  of  Los  Angeles  an 
amount  of  money  equal  to  40  per  cent  of  the 
gross  rates  received  by  said  company  from 
the  consumers  of  water  as  rental  for  all 
water  taken  by  said  company  from  the  Los 
Angeles  river,  and  before  the  21st  day  of 
October,  1890,  to  attorn  to  the  city  of  Los 
Angeles,  as  tenant  of  said  city,  for  all  of  the 
wnter  so  taken  from  said  river,  and  to  agree 
to  pay  said  rental  to  said  city,  and,  in  case  of 
failure  to  attorn  and  agree  to  pay  said  rental, 
to  refrain  from  diverting,  taking,  or  inter- 
fering with  any  of  the  water  mentioned  in 
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said  resolution,  except  10  inehea  after  th« 
20th  day  of  October,  1896. 

"On  October  the  19th,  1896,  the  dty  at- 
torney, in  writing,  notified  the  Los  Ajigeles 
City  Water  Coinpany  and  the  Crystal 
Springs  Land  k  Water  Company  of  said 
resolution,  and  demanded  compliance  there- 
with, delivering  a  copy  of  said  resolution  to 
each  of  said  companies.  Neither  of  them  ever 
attorned  to  said  city  for  said  water  or  any 

?art  thereof,  or  ever  agreed  to  pay  any  rental 
or  the  same.  After  the  passage  of  said 
resolution  and  ever  since  said  notiftcation, 
up  to  the  present  time,  the  Loe  Angeles  City 
Water  Company  has  continually  taken  from 
the  Los  Angeles  river,  at  a  point  above  the 
northern  boundary  of  said  city,  for  the  pur- 
poses of  distribution  and  selling  the  same  in 
said  city,  a  quantity  of  water  varying  from 
400  to  1,000  inches,  measvired  under  a  4-inch 
pressure. 

"On  the  19th  day  of  April,  1870,  the  com- 
mon council  of  the  city  of  Loe  Angeles  ac- 
cepted, and  the  mayor  approved,  the  following 
report: 

"  'To  the  Honorable  the  Mayor  and  Com- 
mon Council  of  the  City  of  Los  Angeles  and 
the  Los  Angeles  City  Water  Company: 

"  'The  undersigned  commissioners,  duly 
appointed  on  behalf  *of  your  honorable  bodie8[665] 
to  adjust,  fix,  and  estahlish  the  rates  and 
charges  of  the  Los  Angeles  City  Water  Com- 
pany ( a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  California  for  the 
purpose  of  supplying  the  inhabitanta  of  Loe 
Angles  City  with  pure,  fresh  water),  re- 
spectfully report  that  they  have  established 
water  rates  and  charges  for  domestic  pur- 
poses, taking  as  a  guide,  as  near  a»  can  be, 
the  charges  and  rates  for  domestic  purposes 
charged  m  July,  1868;  that  your  conuuittea 
have  also  fixed  the  rates  and  charges  for 
other  reasonable  objecto  and  purposes,  and 
report  as  follows,  to  wit:' 

"  (Then  follow  the  rates  agreed  upon.) 

"The  commissioners  referred  to  in  said  re- 
port had  been  previously  selected,  two  iy  the 
ciiy  and  two  by  the  Los  Angeles  City  Water 
Company. 

"In  .Tune,  1871,  the  city  council,  on  a  re- 
port of  a  committee  constituted  similarly  to 
the  one  above  mentioned,  established  the 
same  rates  as  those  established  in  April, 
1870. 

"On  the  13th  of  August,  1874,  a  committee 
constituted  in  the  same  manner  and  for  the 
same  purposes  as  the  committee  alreadymen- 
tioned  reported  that  they-  had  established 
water  rates  and  charges  for  domestic  pur- 
poses, taking  as  a  guide,  as  near  as  possible, 
the  charges  and  rates  for  domestic  and  other 
reasonable  objecte  and  purposes  charged  in 
July,  18(<8.  The  report  was  adopted  and  a 
committee  appointed  in  conjunction  with  the 
city  attorney  to  draft  an  ordinance  embody- 
ing the  rates  fixed  in  said  report,  and  there- 
after, on  August  the  20th,  1874,  an  ordinance 
so  drawn  was  adopted  by  the  council  of  said 
city,  and  the  rates  established  by  said  ordi- 
nance were  the  same  as  those  established  in 
1870  and  1871. 

"Since  and  including  the  year  1880  the 
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ci^  coancil  of  the  city  of  Los  Angdet  has  in 
February  of  eftch  year  passed  an  ordinance 
fixing  the  rates  to  be  charged  by  all  corpora- 
tions and  persons  within  said  city  supplying 
water  to  the  inhabitants  thereof,  to  be  in 
force  for  one  year  from  and  including  July 
the  let,  which  rates  hare  been  less  than  the 
rates  charged  in  1870,  as  contained  in  the 
ordinance  hereinbefore  mentioned,  and  the 
Los  Angeles  City  Water  Companjr  has  col- 
lected the  rates  thus  fixed  by  the  city  of  Los 
[566]AngeIes,  and  no  more,  but  in  'the  year  1896 
the  council  of  the  city  of  Los  Angeles  passed 
an  ordinance  fixing  the  rates  to  be  charged 
for  water  for  the  year  commencing  July  the 
1st,  1890,  and  enaing  June  30,  1897,  at  less 
than  they  had  ever  been  fixed  before,  and  a 
suit  was  then  brought  by  the  complainants 
herein  in  this  court  against  the  cil7  of  Los 
Angeles  to  set  aside  the  said  ordinance;  and 
in  February  of  the  year  1897  the  city  of  Los 
Angeles  passed  the  ordinance  which  is  as- 
sailed in  this  suit,  making  a  still  further  re- 
duction in  the  rates. 

"Tlie  action  of  the  Los  Angeles  City  Water 
Company  in  collecting  the  rates  fixed  by  said 
several  ordinances  constitutes  the  only  acqui- 
escence (if  it  be  an  acquiescence)  in  the  ac- 
tion of  said  council. 

"If  the  rates  established  in  1870  were  col- 
lected for  the  year  beginning  July  the  Ist, 
1897,  and  ending  June  the  30th,  1898,  the 
revenues  received  by  the  Los  Angeles  City 
Water  Company  from  said  rates  would  be 
more  than  $50,000  in  excess  of  the  amount 
which  would  be  received  under  the  rates 
named  in  the  ordinance  of  February,  1897.      i 

"In  January,  1882,  the  Los  Angeles  City  | 
■  Water  Company  furnished  to  the  council  of  I 
the  city  of  lios  Angeles  a  statement  of  its  ' 
transactions  for  the  preceding  year,  protest- 
ing at  the  same  time  against  the  establish- 
ment of  any  rates  less  than  those  which  were 
in  force  at  the  date  of  the  lease  hereinbefore 
mentioned,  to  wit.  July  the  22d,  1868. 

"In  January,  1883,  said  company  again 
furnished  said  council  with  a  statement 
showing  the  names  of  the  consumers  of  wa- 
ter, the  rates  paid  during  the  year  preceding 
the  date  of  the  statement,  and  also  an  item- 
ized statement  of  the  expenditures  made  for 
supplying  water  during  the  year  preceding, 
but  expressly  denying  any  legal  right  on  the 
part  of  the  council  to  demand  said  statement 
or  to  fix  any  rates  less  than  those  which  were 
in  force  in  July.  1868. 

"Similar  statements,  accompanied  by  simi- 
lar protests,  were  made  annually  thereafter 
up  to  and  including  the  year  1889.  and  since 
that  time  unverified  statements  or  reports 
showing  its  receipts  and  expenditures  have 
been  made  by  said  company  to  the  city  coun- 
cil each  year. 
[•07]    '"Article  14  of  the  present  Constitution  of 
California,  adopted  in  1879,  is  as  follows: 
'■  'Abticle  XIV. 
"  'Water  and  Water  Rights. 

"  'Section  1.  The  use  of  all  water  now 
appropriated,  or  that  may  hereafter  be  ap- 
propriated, for  sale,  rental,  or  distribution, 
IS  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the 
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state  in  the  manner  to  be  prescribed  by  kv: 
Provided,  that  the  rates  or  oompensatka  • 
be  collected  by  any  person,  company,  or  a^ 
poration  in  this  state  for  the  nse  of  vttv 
supplied  to  any  city  and  county,  or  cit?  m 
town,  or  the  inhabitants  thereof,  skall  b 
fixed  annually  by  the  board  of  snperriaa, 
or  'City  and  county,  or  city  or  town  ennai. 
or  other  governing  body  of  such  eity  aadei*- 
ty,  or  city  or  town,  by  ordinanca  or  otte- 
wise,  in  the  manner  that  other  ordinasea  «r 
legislative  acts  or  resolutions  *re  passed  tf 
such  body,  and  shall  continue  in  iatt  ir 
one  year,  and  no  longer.  Such  ordinaneow 
resolutions  shall  be  passed  in  the  mooU  if 
February  of  each  year,  and  take  effect  oe  tk 
Ist  day  of  July  thereafter.  Any  boani  <r 
body  failing  to  pass  the  necessary  ordisaaoi 
or  resolutions  fixing  water  rates,  where  Bee- 
essary,  within  such  time,  shall 'be  subject  to 
peremptory  process  to  compel  action  at  tl» 
suit  of  any  party  interested,  and  shall  be  1b- 
ble  to  such  further  processes  and  peoaltia 
as  the  legislature  may  prescribe.  Any  per- 
son, company,  or  corporation  collectii^  as- 
ter rates  in  any  city  and  county,  or  dtr  or 
town  in  this  state,  otherwise  than  as  so  e»- 
tablished,  shall  forfeit  the  franchises  saii 
waterworks  of  such  person,  company,  or  cor- 
poration to  the  city  and  county,  or  dtr  «r 
town,  where  the  same  are  collated,  for'tki 
public  use. 

"  'Sec.  2.  The  right  to  collect  rates  or  ei» 
pensation  for  the  use  of  water  supplkd  Is 
any  county,  city  and  county,  or  town,  or  tk* 
inhabitants  thereof,  is  a  franchise,  mod  ei>- 
not  be  exercised  except  by  authori^  of  tai 
in  the  manner  prescribed  by  law.' 

'^o  carry  out  these  provisions  at  the  Oo*- 
stitution,the  legislature  of  California  p— rt 
an  act  entitled  'Act  to  Enable  *tJbc  Baar4(IM 
of  Supervisors,  Town  Council,  Board  of  A(- 
dermen,'  etc.,  which  was  approved  lUtcb 
the  7th,  1881.     Stat.  Cal.  1881,  p.  54. 

"In  the  year  1888  the  electors  of  tk*  ei^ 
of  Los  Angeles,  pursuant  to  provisions  of  thi 
Constitution  of  said  state  autboriziBg  thaa 
so  to  do,  adopted  a  charter  for  said  city, 
which  charter  was,  under  the  provisioaa  •( 
said  Constitution,  submitted  to  the  l«fials- 
ture  of  said  state  for  its  approval,  ratiilea- 
tiou,  and  adoption,  and  the  said  charter  w>^ 
on  tJie  31st  day  of  January,  18S9,  adopted  tw 
said  legislature,  and  thereupon  hrraif  am 
ever  since  has  been  the  charter  of  iht  ssa) 
city  of  Los  Angeles ;  and  by  the  said  dMrtv 
it  is  provided,  in  §  193  as  follows: 

"'The  rates  of  compensation  for  B»e  *f 
water  to  be  collected  by  any  person,  turn- 
pany,  or  corporation  in  said  city  shall  kt 
fixed  annually  by  ordinance,  .ind  shall  «<•• 
tinuc  in  force  for  one  year.  :  id  no  hyatit 
Such  ordinance  shall  be  passed  in  the  noatk 
of  February  of  each  year,  and  take  tllret  '• 
the  Ist  day  of  July  thereafter.  ShoaM  tkt 
council  fail  to  pass  the  necessary  ordiaun 
fixing  the  water  rates  witiiin  the  tin*  hfrr- 
inbefore  prescribed,  it  shall  be  fab;r<t  <• 
peremptory  processes  to  compel  action  si  t*» 
suit  of  any  party  interested.  Stat  l*>'*  » 
503. 

"The  ordinance  of  1897  bow  snn^l  t.«  *• 
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annulled  was  passed  pursuant  to  the  forego- 
ing constitutional  and  statutory  provisions." 
[88  Fed.  Bep.  723.] 

A  decree  was  entered  for  complainants 
(appellees) ,  adjudging  that  that  part  of  the 
contract  entered  into  between  the  city  of  Loe 
Angelee  and  Oriffin,  Beaudry,  and  Lazard, 
in  so  far  as  said  contract  provides  that  the 
city  shall  not  reduce  the  water  ratee  below 
those  charged  on  the  date  of  said  contract, 
is  valid,  and  tha^the  ordinance  of  February 
23,  1807,  reduced  the  water  rates  below  those 
so  charged,  and  "impaired  the  obligation  of 
such  contract,  and  said  ordinance  is  null  and 
void;  and  it  is  further  ordered,  adjudged, 
and  decreed  that  the  said  ordinance  be,  and 
the  same  is,  hereby  vacated  and  set  aside  and 
held  for  naught." 

From  the  judgment  this  appeal  is  taken. 

The  assignments  of  error  present  the  con- 
tentions discussed  in  the  opinion. 

Ur.  S.  O.  Honsliton  submitted  the  cause 
for  appellants.  Mr.  Walter  F.  Haas  and 
Me»»ra.  Lee  <£  Soott  were  with  him  on  the 
brief. 

Complainants  have  been  guilty  of  such  ac- 
quiescence in  the  action  of  the  council  as  to 
estop  them  from  maintaining  the  present 
suit;  and  even  if  this  be  not  so,  their  laches 
in  not  sooner  seeking  an  injunction  against 
infringement  of  their  rights  is  fatal. 

Smith  V.  Clay,  2  Ambl.  645 ;  Pom.  Eg.  Jur. 
9S  817,  418,  419;  Beach,  Modern  Eq.  Jur.  H 
17,  18;  Peim  Mut.  L.  Ins.  Co.  v.  Austin,  103 
U.  S.  685,  42  L.  ed.  626,  18  Sup.  Ct  Rep. 
223. 

Tf  the  company  had  a  valid  contract  it 
should  have  gone  on  and  collected  the  rates 
authorized  by  that  instrument.  Its  remedy 
was  to  disregard  the  ordinance. 

Austin  V.  Austin  City  Cemetery  Asso.  87 
rex.  330,  28  S.  W.  528. 

Injunction  is  not  the  proper  remedy,  as 
there  is  an  adequate  remedy  at  law  against 
any  attempt  to  enforce  the  ordinance  if  in- 
valid. 

Spring  Valley  Waterworks  v.  Bartlett,  3 
Sawy.  555,  16  Fed.  Rep.  615;  Alpers  v.  San 
Franoiseo,  32  Fed.  Rep.  503;  Uurphy  v. 
East  Portland,  42  Fed.  Rep.  308;  Stevens  v. 
St.  Mary's  Training  School,  144  111.  336,  18 
L.  R.  A.  832,  32  N.  E.  962. 

The  constitutional  provision  with  regard 
to  incurring  a  forfeiture  by  charging  higher 
rates  than  those  fixed  by  the  council  cannot 
apply  here. 

Los  Angeles  v.  Los  Angeles  City  Water 
Co.  124  Cal.  385,  67  Pac.  216;  Los  Angeles 
v.  Los  Angeles  City  Waterworks  Co.  49  Cal. 
638. 

The  rule  that  the  interpretation  placed  by 
parties  on  a  contract  controls  does  not  ap- 
])1y  to  acts  of  authorities  of  municipal  cor- 
porations. 

Xational  Waterworks  Co.  v.  School  Dist. 
J}o.  7,  4  McCrary,  198,  48  Fed.  Rep.  523. 

A  license  is  never  irrevocable  where  it  ap- 
pears to  be  intended  to  continue  during  the 
pleasure  of  the  licensor,  and  the  licensee 
cnnnot  make  the  license  irrevocable  by  im- 
prudently expending  money  upon  the  hope 
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and  expectation  that  the  license  will  not  be 
oountermanded. 

Emerson  v.  Bergin,  76  Cal.  201,  18  Pac. 
284;  Potter  v.  Mercer,  63  Cal.  673;  Wash- 
bume.  Real  Prop.  marg.  pp.  400  et  sea.  p. 
727  (ster  p.  560). 

A  license  with  respect  to  real  property  can 
be  revoked  even  after  the  licensee  has  in- 
curred expense  on  the  faith  thereof. 

Morse  v.  Copeland,  2  Gray,  302;  Wood  v. 
Edes,  2  Allen,  678 ;  Jf o«on  v.  Holt,  1  Allen, 
45;  Houston  v.  Laffee,  46  N.  H.  505;  Cros- 
dale  V.  Lanigan,  129  N.  Y.  604,  29  N.  E.  824; 
Hathaway  v.  Yakima  Water,  Light,  &  Power 
Co.  14  Wash.  469,  44  Pac.  896;  Wheeler  v. 
St.  Joseph  Stockyards  d  Terminal  Co.  6fl 
Mo.  App.  260;  Jensen  v.  Hunter  (Cal.)  41 
Pac.  14. 

It  is  only  in  exceptional  cases  that  an  es- 
toppel can  be  invoked  against  a  municipal 
corporation. 

Sacramento  v.  Clunie,  120  Cal.  29,  52  Pac. 
44. 

Messrs.  John  Oarlier  and  S.  BI.  White 
submitted  the  cause  for  appellees.  Mr.  J. 
S.  Chapman  and  Messrs.  White  <f  Monroe 
were  with  them  on  the  brief. 

The  city  is  estopped  from  challenging  the 
authority  of  this  contract,  in  view  of  the 
various  acts  of  the  legislature  and  the  ac- 
ceptance of  the  charters  by  the  city,  and  ol 
the  various  city  ordinances  and  the  entire 
conduct  of  both  parties. 

Illinois  Trust  d  Sav.  Bank  v.  Arkansas 
City,  40  U.  8.  App.  257,  76  Fed.  Rep.  271,  28 
C.  C.  A.  171,  34  li.  R.  A.  618. 

Where  a  contract  is  uncertain  and  indefi- 
nite,— as  this  one  certainly  is,  with  refer- 
ence to  the  amount  of  water  to  be  taken, — 
the  courts  will  accept  the  interpretation  that 
the  conduct  of  the  parties  has  put  upon  it. 

Central  Trust  Co.  v.  Wabash,  St.  L.  d  P. 
R.  Co.  34  Fed.  Rep.  265 ;  McNeil  v.  Shirley, 
33  Cal.  200;  HiU  v.  McKay,  94  Cal.  20,  29 
Pac.  406;  Mulford  v.  Le  Franc,  26  Cal.  103; 
Pico  V.  Coleman,  47  Cal.  65;  Truett  v.  Ad- 
ams, 66  Cal.  218,  5  Pac.  96;  Fooco  v.  Con- 
roy,  104  Cal.  468,  38  Pac.  107;  Long-BeU 
Ijumber  Co.  v.  Stump,  57  U.  8.  App.  546,  86 
Fed.  Rep.  378,  30  C.  C.  A.  260. 

The  city,  having  allowed  the  water  com- 
pany for  nearly  thirty  years  to  divert  more 
than  10  inches  of  water  under  a  4-inch  pres- 
sure, and  to  expend  vast  sums  of  money  up- 
on the  faith  of  the  continuance  of  the  right 
to  take  such  water,  could  not  withdraw  its 
consent  within  the  period  of  the  contract. 

Los  Angeles  v.  Los  Angeles  City  Water  Co. 
124  Cal.  368,  57  Pac.  210,  571. 

The  prohibition  in  the  contract  against 
taking  more  than  10  inches  of  water  does  not 
mean  10  inches  of  water  measured  under  a 
4-inch  pressure. 

Dougherty  v.  Haggin,  66  Cal.  622. 

The  validity  of  the  contract  has  frequent- 
ly been  recognized  by  the  California  supreme 
court. 

Los  Angeles  v.  Los  Angles  City  Water- 
works  Co.  40  Cal.  638;  Los  Angeles  v.  Los 
Angeles  City  Water  Co.  61  Cal.  66;  Los  An- 
geles Water  Co.  v.  Los  Angeles,  68  (3al.  176; 
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Loa  Angelet  y.  Lot  Angeles  City  Water  Co. 
124  Cal.  3C8,  57  Pac.  210,  571. 

The  legislative  act  ratifying  the  contract, 
passed  after  the  company  was  incorporated 
and  after  the  assignment  to  it,  does  not  come 
within  the  principle  of  San  Francisco  t. 
Spring  Valley  Watenvorka,  48  Cal.  493. 

Santa  Ana  Water  Co.  v.  San  Buenaven- 
•  tura,  66  Fed.  Rep.  348;  People  ex  rel.  Atty. 
G-M.  V.  Stanford,  77  Cal.  371,  2  L.  R.  A.  92, 
18  Pac.  85,  19  Pac.  693. 

The  legislature  may  confer  powers  upon, 
or  grant  privileges  to,  private  corporations 
by  special  act. 

California  State  Tcleg.  Co.  v.  Alta  Teleg. 
Co.  22  Cal.  398. 

I569J  *Mr.  Justice  MoKenna,  after  stating  the 
case,  delivered  the  opinion  of  the  court: 

The  circuit  court  decided  that  the  provi- 
sion of  the  contnct  executed  by  the  city  and 
Oriflin,  Beaudry,  and  Lazard  constituted  a 
contract,  and  the  ordinance  of  the  city  regu- 
lating the  rates  of  appellees  impaired  it. 
Against  this  conclusion  the  appellant  con- 
tends: (1)  The  contract  only  purports  to 
bind  the  city  in  its  corporate  capacity, — ^the 
city  as  landlord  and  owner,  and  not  as  a 
governmental  agent  of  the  state;  (2)  the 
city  did  not  have  power  to  bind  the  state; 
<3)  the  provision  of  the  contract,  restrain- 
ing the  city  from  granting  any  other  fran- 
chise, if  it  created  an  exclusive  franchise,  in- 
validated the  whole  contract;  (4)  the  act  of 
1870,  purporting  to  ratify  the  contract  of 
1808,  is  unconstitutional  and  void;  (6)  th« 
water  company  has  no  power  under  its  char- 
ter to  collect  water  rates,  except  as  pre- 
scribed by  the  Constitution  and  statutes  of 
the  state;  (U)  By  acquiescing  in  the  regula- 
tions of  rates  ever  since  1880  the  company 
is  estopped  from  claiming  equitable  relief, 
and  is  guilty  of  laches;  (7)  water  rates  es- 
tablished by  the  ordinance  are  not  shown  to 
be  lower  than  Uiose  charged  in  1868,  or  if 
lower,  that  the  revenue  of  the  company  is  re- 
duced; (8)  if  the  ordinance  is  invalid,  it  is 
void  on  its  face,  and  there  is  therefore  no 
cloud  on  the  company's  title;  (9)  the  com- 
pany violated  the  contract  by  taking  water 
from  the  Los  Angeles  river,  and  therefore  is 
not  entitled  to  specific  performance. 

We  will  consider  these  contentions  in  their 
order. 

1.  The  contract  only  purports  to  bind  the 
city  in  its  corporate  capacity, — the  city  as 
landlord  and  owner,  and  not  as  governmental 
agent  of  the  state. 

The  argument  to  support  the  contention, 
succinctly  stated,  is  that  the  right  to  regu- 
late rates  came  from  the  contract,  not  from 
the  law.  In  other  words,  it  was  reserved 
from  the  contract,  and  was  a  virtual  grant- 
ing back  by  the  lessees  of  the  proprietary 
[570]*  right  which  would  have  otherwise  paased 
by  the  lease,  leaving,  however,  all  municipal 
powers  intact. 

The  provision  of  the  contract  is  as  follows: 
"Always  provided  that  the  mayor  and  com- 
mon council  of  said  city  shall  have,  and  do 
resenc.  the  right  to  regulate  the  water 
rntog  charged  by  said  parties  of  the  second 
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part,  or  their  assigns,  provided  that  tlie^ 
shall  not  so  reduce  such  water  rates,  or  s* 
fix  the  price  thereof,  to  be  less  than  those 
now  charged  by  the  parties  of  the  second  part 
for  water." 

The  municipal  powers  of  the  city  provided 
in  the  act  of  incorporation,  among  others, 
were:  "To  make  by-laws  or  ordinances, 
.  .  .  to  make  regulations  to  prevent  and 
extinguish  fires,  ...  to  provide  for 
supplying  the  city  with  water." 

It  is  not  denied  that  the  city  had  power  to 
regulate  rates.  Indeed,  it  is  insisted  that  it 
was  so  constantly  its  duty  that  it  could  not 
be  contracted  away.  It  was  not  a  power, 
therefore,  necessary  to  be  granted  by  the 
contract,  and  the  distinction  between  tha 
proprietary  rieht  and  the  municipal  right, 
made  by  appellants,  would  have  b^n  idle  to 
observe.  To  have  limited  the  right  of  regu- 
lation to  the  city  in  one  capacity,  and  left  it 
unrestrained  in  the  other,  would  have  been 
useless,  and  such  intention  cannot  be  attrib- 
uted to  the  parties.  We  think,  therefore, 
the  power  to  regulate  rates  was  an  existent 
power,  not  granted  by  the  contract,  but  re- 
served from  it,  with  a  single  limitation, — 
the  limitation  that  it  should  not  be  exer- 
cised to  reduce  rates  below  what  was  then 
charged.  Undoubtedly  there  was  a  contract- 
ual element;  it  was  not,  however,  in  grant- 
ing the  power  of  regulation,  but  in  the  limi- 
tation upon  it  Whether  the  limitation  was 
and  is  valid  is  another  consideration. 

2.  The  city  did  not  have  the  power  to  bind 
tho  state. 

This  contention  as  expressed  is  very  ocm- 
prehensive,  and  seems  to  deny  the  compe- 
tency of  the  state  to  give  the  city  the  power 
to  bind  it.  We  do  not,  however,  understand 
counsel  as  so  contending,  nor  could  ikej. 
Walla  Walla  v.  Walla  Walla  Water  Co.  172 
U.  S.  1,  43  L.  ed.  341,  10  Sup.  Ct.  Rep.  77. 
See  also  People  v.  Stephens,  62  Cal.  200.  We 
understand  the  argument  to  be  that  the 
power,  if  not  expressly  given  will  not  be  pre- 
sumed unless  necessarily  or  fairly  implied 
in  or  incident  to  other powersexpressly given, 
— not  'simply  convenient,  but  indi8pensabl<i[(Tl] 
to  them.  In  other  words,  the  rule  of  strict 
construction  is  invoked  against  the  grant  of 
such  power  to  the  city. 

The  rule  is  familiar.  It  has  often  beea 
announced  by  this  court,  and  quite  lately  in 
Detroit  Citizens'  Street  R.  Co.  v.  Detroit  B. 
Co.  171  U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct 
Rep.  732. 

The  effect  of  the  rule  in  the  case  at  bar  we 
are  not  re<^uired  to  determine  if  the  set  of 
1870  ratifying  the  contract  is  valid. 

It  reads  as  follows: 
"An  Act  to  Ratify  Certain  Acts  and  Ordi- 
nances of  the  Mayor  and  Common  Council 

of  the  City  of  Los  Angeles. 

"The  people  of  the  state  of  California,  rcp> 
resented  in  senate  and  assembly,  do  enact  as 
follows : 

"Sec.  I .  Tho  following  acts,  contracts,  and 
ordinances  of  the  mayor  and  common  coun- 
cil of  the  city  of  Los  Angeles  are  hereby  rati- 
fied and  confirmed:  The  contract  and  lease 
for  the  care  and  maintenance  of  the  Los  An- 
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geles  City  Waterworks,  entered  into  and 
made  between  the  mayor  and  common  coun- 
cil of  the  city  of  Los  Angeles,  on  the  one 
part,  and  John  S.  Griffin,  Prudent  Beaudry, 
and  Solomon  Lazard,  on  the  other  part,  dat- 
ed the  twentieth  (20th)  day  of  July,  eigh- 
teen hundred  and  sixty-eight  (1808);  and 
also  the  ordinance  confirmatory  of  the  same, 
paMed  July  the  twenty-second  (22d),  eigh- 
teen hundred  and  sixty-eight,  which  contract 
and  ordinance  are  recorded  in  the  office  of 
the  county  recorder  of  Los  Angeles  county, 
in  boolc  one  of  miscellaneous  records,  pages 
four  liuudred  and  twenty-eight  (428)  to  four 
hundred  and  thirty-one  (431);  (here  fol- 
lows certain  other  ordinances  and  deeds  not 
alTcctiug  the  contract  in  question)." 

Appellants  assert  that  the  act  violates  the 
following  prorision  of  the  Constitution  of 
the  state: 

"Corporations  may  be  formed  under  gen 
eral  laws,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to 
time,  or  repealed."     [Art.  4,  $  31.] 

At  the  time  of  the  passage  of  the  act  of 
1870  the  contract  of  1868  had  been  assigned 
to  the  water  company,  and  the  facts  show 
that  it  was  applied  for  and  procured  on  be- 
7S]ha1f  of  Griffin,  'Beaudry,  and  Lazard,  and 
other  persona,  with  the  intention  of  forming 
a  corprration  to  execute  its  provisions,  and 
for  sueh  purpose  they  and  other  persons  or- 
ganized under  the  laws  of  the  state  the  Los 
Angeles  City  Water  Company,  the  appellee. 
It  is  hence  argued  that  the  act  of  1870  con- 
fers franchises  on  the  company  by  a  special 
act,  instead  of  by  a  general  law,  and  thereby 
infringes  the  constitutional  provision,  and 
against  the  existence  of  such  power  in  the 
legislature  the  following  cases  are  cited; 
Low  v.  MarysviUe,  5  Cal.  214;  San  Franoigoo 
V.  Spnnff  Valley  Waterworks,  48  Cal.  493; 
Oroville  ds  V.  R.  Co.  v.  Plumas  County  Su- 
pers. 37  Cal.  354 ;  Spring  Valley  Watertoorks 
V.  Bryant,  52  Cal.  132;  San  Francisco  v. 
Spring  Valley  Waterworks,  53  Cal.  608. 

Of  these  cases,  only  Low  v.  Uarysville  and 
Oroville  &  V.  R.  Co.  v.  Plumas  County  Su- 
pers, were  decided  before  the  passage  of  act 
of  1870. 

It  was  held  in  Low  v.  MarysviUe  that  the 
legislature  was  prohibited  from  conferring 
upon  a  municipal  corporation  powers  other 
than  governmental  by  a  special  act.  Chief 
Justice  Murray  said:  ".  .  .  for  as  it 
would  have  been  a  violation  of  the  Ckinstitu- 
tion  to  create  an  incorporation  by  special  act, 
for  any  other  than  municipal  purposes,  it  fol- 
lows that  it  would  be  equally  unconstitutional 
to  confer  special  power  on  a  corporation  al- 
ready created.  In  other  words,  it  would  be 
doing,  by  two  acts,  that  which  the  legislature 
could  not  do  by  one ;  and  corporations  for  al- 
most every  purpose  might  be  created  by  spe- 
cial act  by  first  incorporating  the  stockhold- 
ers as  a  municipal  body." 

But  in  California  State  Teleg.  Co.  v.  Alta 
Teleg.  Co.  22  Cal.  398.  decided  at  July  term, 
1863,  a  contrary  doctrine  was  announced.  It 
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M'as  held  that  the  legislature  could  grant  ex- 
clusive franchises  and  privileges  to  persons 
or  corporations ;  that  if  granted  to  a  person 
they  could  be  assigned  to  a  corporation,  and 
that  a  corporation  could  receive  from  the 
legislature  a  direct  grant  of  special  privileg- 
es and  franchises.  The  case  necessarily  in- 
volved all  of  those  propositions. 

The  right  and  privilege  passed  on  were 
granted  by  an  act  of  *the  legislature,  and[573] 
consisted  of  the  exclusive  right  to  0.  E.  Al- 
len and  Clark  Burnham  to  construct  and  put 
in  operation  a  telegraph  line  from  San  Fran- 
cisco to  the  city  of  MarysviUe.  They  as- 
signed the  right  to  the  California  State  Tele- 
graph Company.  The  court  said:  "The 
case  presents  the  following  questions  for  our 
adjudication:  1st.  Is  the  act  of  May  3d, 
1852,  granting  certain  exclusive  privileges  to 
Allen  and  Burnham,  constitutional?  2d. 
Have  the  plaintiffs  the  power  or  right  to  pur- 
chase, hold,  and  enjoy  these  exclusive  privi- 

lee^*'"  ^  •     .,, 

Both  propositions  were  answered  in   the 

affirmative.     Of  the  second  the  court  said: 

"Tlie  next  and  most  important  question  is 
whether  the  plaintiff,  a  corporation,  had  the 
power  to  purchase  and  hold  the  special  priv- 
ileges granted  by  the  act  to  Allen  &  Burn- 
ham. It  is  not  disputed  that  those  grantees 
had  power  to  sell  and  convey,  for  the  act  spe- 
cially makes  the  grant  to  them  or  'their  as- 
signs,' thus  clearly  making  the  privileges  as- 
signable. But  it  is  urged  that  the  clause  in 
the  Constitution  which  prohibits  the  legisla- 
ture from  creating  a  private  corporation  by 
special  act  equally  prohibits  them  from  con- 
ferring any  powers  or  privileges  of  a  corpo- 
rate character  by  special  law;  and  that  all 
the  powers  and  privileges  which  a  corpora- 
tion can  exercise  or  hold  must  be  derived 
from  a  general  law,  applicable  alike  to  all 
corporations. 

"It  is  clear  that  the  Constitution  prohibits 
the  legislature  from  'creating'  corporations 
by  special  act,  except  for  municipal  purpos- 
es; and  it  is  equally  clear  that  this  prohibi- 
tion extends  only  to  their  'creation.'  There 
is  nothing  in  the  language  used  which  either 
directly  or  impliedly  prohibits  the  legisla- 
ture from  directly  granting  to  a  corporation 
already  in  existence  and  created  under  the 
general  laws,  special  privileges  in  the  nature 
of  a  franchise,  by  a  special  act,  or  prohibit- 
ing a  corporation  from  purchasing  or  hold- 
ing such  franchises  which  may  have  been 
granted  to  others.  To  give  the  Constitution 
any  such  effect  we  would  be  compelled  to  in- 
terpolate terms  not  used,  and  which  cannot 
be  implied  without  a  perversion  of  the  lan- 
guage employed.  To  give  it  such  a  construc- 
tion we  would  have  to  make  it  read  thus: 
'Corporations  may  be  formed,  and  other  fran- 
chises *and  special  privileges  granted,  under[5T4] 
general  lews,  but  shall  not  be  created  or 
granted  by  special  act,  except  for  municipal 
purposes.'  If  such  had  been  the  meaning  in- 
tended by  the  framers  of  the  Constitution, 
they  could  have  easily  expressed  it  in  apt 
words.  The  language  used  by  them  is  clear, 
and  they  well  knew  that  it  included  but  one 
of  a  numerous  dais  of  franchises.  th»  ■••>>. 
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jects  of  legislative  grant,  and  that  a  r^ula- 
tion  of  one  could  not  by  any  reasonable  im- 
plication be  extended  to  others  not  men- 
tioned." 

And  the  learned  justice  who  delivered  the 
opinion  of  the  court  concluded  the  discussion 
by  saying:  "I  hold,  then,  that  the  plain- 
tiffs, as  a  corporation,  were  capable  of  re- 
ceiving a  grant  of  these  special  privileges 
directly  from  the  legislature,  and  of  purcb«»- 
ing  them  from  the  grantees." 

There  was  an  implied  recognition  of  the 
same  doctrine  in  Spring  Valley  Watenoorka 
V.  San  Francisco,  22  Cal.  434. 

But  it  is  urged  by  appellants  that  Oroville 
i  V.  R.  Co.  V.  Plumaa  County  Supers,  (de- 
cided in  April,  1869)  held  "that  the  legisla- 
ture could  not  authorize  the  county  to  grant 
special  privileges  to  a  private  corporation, 
and  this  was  confirmed  in  Waterloo  Tump. 
Road  Co.  V.  Cole,  51  Cal.  384  (decided  in 
1876)."  The  latter  case  we  may  disregard, 
as  it  was  decided  subsequently  to  the  act  of 
1870.  The  former  case  did  not  decide  as 
contended,  nor  was  the  point  involved  in  it. 
The  action  was  mandamus  to  compel  the 
county  to  subscribe  to  the  capital  stock  of 
the  railroad  company  under  an  act  of  the 
legislature  directing  the  supervisors  of  the 
county  to  meet  at  a  designated  day  and  take 
and  subscribe  to  the  capital  stock  of  the  rail- 
road company. 

The  defense  wa«  not  want  of  power  in  the 
legislature  to  direct  the  subscription,  not 
want  of  power  in  the  com[)any  to  receive  it 
because  it  was  a  corporation,  but  want  of 
power  to  receive  because  it  was  not  a  cor- 
poration. Against  this  it  was  urged  that 
the  act  of  the  legislature  recognized  the  com- 
pany as  a  corporation.  To  the  contention 
the  court  replied:  "But  it  is  claimed  that 
the  existence  of  the  corporation  is  recognized 
by  the  act  requiring  the  county  to  subscribe 
to  the  stock  of  the  company.  Admitting 
such  to  be  the  case,  that  will  not  overcome 
the  difficulty,  for  a  corporation  of  this  char- 
[C75]acter  cannot  *be  created  by  legislative  recog< 
nition;  the  Constitution  (art.  4,  §  31)  pro- 
hibiting the  creation  of  corporations,  except 
for  municipal  purposes,  otherwise  than  by 
general  laws." 

It  follows,  therefore,  that  at  the  time  of 
the  contract  of  1868  and  of  the  passage  of 
the  ratifying  act  of  1870  it  was  established 
by  the  decision  of  the  highest  court  of  the 
state  that  the  Constitution  of  the  state  per- 
mitted a  grant  of  special  franchises  to  per- 
sons and  corporations,  and  permitted  the 
latter  to  receive  assignments  of  them  from 
such  persons,  or  grants  of  them  directly  from 
the  legislature.  This  law  was  part  of  the 
contract  of  1808,  as  confirmed  by  the  act  of 
1870,  and  could  not  be  affected  by  subsequent 
decisions.  Rowan  v.  Runnels,  5  How.  134, 
12  L.  ed.  85 ;  Ohio  L.  Ins.  d  T.  Co.  v.  Debolt, 
IC  How.  416,  14  L.  ed.  997;  Havemeyer  y. 
loioa  County,  3  Wall.  294,  18  L.  ed.  38;  Chi- 
cago V.  Sheldon,  9  Wall.  50,  19  L.  ed.  594; 
OIco((  V.  Fond  du  Lao  County  Supers.  16 
Wall.  678.  21  L.  ed.  382;  UoOullough  v.  Vir- 
ginia. 172  U.  8.  102,  43  L.  ed.  382,  19  Sup. 
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Ct.  Rep.  134.  Nor  by  the  new  Constitution 
of  1879.  New  Orleans  Oaslight  Co.  v.  Louis- 
iana Light  d  B.P.i  Mfg.  Co.  115  U.  S.  650, 
29  L.  ed.  516.  6  Sup.  Ct.  Bep.  252;  Fisk  ▼. 
Jefferson  Police  Jury,  116  U.  8.  131,  29  L. 
ed.  587,  6  Sup.  Ct  Rep.  329;  St.  Tammany 
Waterworks  v.  ^etc  Orleans  Watencorka, 
120  U.  S.  64.  30  L.  ed.  663,  7  Sap.  Ct  Rep. 
405. 

The  subsequent  decisions  of  the  supreme 
court  of  the  state  have  not  been  uniform. 
San  Francisco  v.  Spring  Valley  Watencoi  La 
unqualifiedly  overruled  California  Stat-- 
Teleg.  Co.  v.  Alta  Teleg.  Co.  but  People  cr 
rel.  Atty.  Oen.  v.  Stafford,  77  Cal.  360,  2  L. 
R.  A.  02,  18  Pac.  85,  19  Pac.  693,  restored  its 
doctrine  to  the  extent,  at  least,  of  holding 
that  the  constitutional  provision  that  "cor- 
porations may  be  formed  by  general  laws, 
but  shall  not  be  created  by  special  act,"  only 
prohibits  the  creation  of  corporations  and 
conferring  powers  upon  them  by  l^slative 
enactment  and  does  not  prohibit  "the  as- 
signment of  a  franchise  to  a  legally  organized 
corporation  by  persons  having  the  lawful 
right  to  exercise  and  transfer  the  same."  See 
also  Ban  Luis  Water  Co.  v.  Estrada,  117  Cal. 
168,  48  Pac.  1075. 

There  are  expressions  in  the  latter  case 
which,  it  is  urgM,  that  notwithstanding  the 
modification  by  it  and  by  People  ex  rel.  Atty. 
Oen.  V.  Stanford  of  the  doctrine  of  Son  Fran- 
cisco V.  Spring  Valley  Waterworks,  make 
that  doctrine  applicable  to  the  case  at  bar. 
The  San  Luis  Water  Company  was  a  corpora- 
tion, and  was  formed  for  the  purpose  of  fur- 
nishing the  town  of  San  Luis  Obispo  and 
the  inhabitante  thereof  with  pure  fresh 
water. 

*By  an  act  of  the  l^islature  entitled  "An[57C] 
Act  to  Provide  for  the  Introduction  of  Good 
and  Pure  Water  into  the  Town  of  San  Luis 
Obispo,"  approved  March  28,  1872,  a  fran- 
chise was  granted  for  that  purpose  to  M.  A. 
Benrimo,  C.  W.  Dana,  and  W.  W.  Haya.  The 
San  Luis  Water  Company  claimed  to  be  the 
assignee  of  the  franchise.  The  assignment 
was  attacked  on  the  ground  that  it  was  in- 
valid under  the  Constitution  of  the  state. 
The  court  said:  "The  precise  point  made 
is,  that  the  power  to  supply  a  city  with  water 
cannot  be  conferred,  directly  or  indirectly, 
upon  a  private  corporation  by  special  act" 

And  further:  "  The  grant  to  Benrimo  and 
his  associates  was  also  to  their  assigns. 
There  can  be  no  doubt  but  that  they  might 
by  the  terms  of  the  grant  sell  or  assign  the 
franchise.  It  seems  to  me  too  plain  to  re- 
quire argument  that  the  purchase  by  the 
plaintiff  was  strictly  and  directly  within  its 
powers,  and  contributed  necessarily  and  di- 
rectly to  ite  objecte  and  purposes."  But  the 
learned  commissioner  who  delivered  the  opin- 
ion also  said:  "If  any  connection  could  be 
traced  between  the  plaintiff  and  the  passage 
of  the  special  act  of  1872,  or  it  appeared  that 
the  act  was  obtained  for  the  purpose  of  evad- 
ing the  oonatitntlonal  inhibition,  I  ooold  see 
how  the  ease  of  Ban  Franoisoo  ▼.  Spring 
Valley  Waterworks,  48  Cal.  493,  mi^ht  »p- 

fly.    But  in  view  of  the  facts  in  this  casc^ 
cannot  regurd  the  article  of  the  Constita- 
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tion  mentioned  or  the  case  last  cited  as  hav- 
ing any  application  here."  But  thin  is  not 
»  aecision  that  the  case  would  apply.  And 
if  it  is  a  concession  of  strength  in  the  argu- 
ment it  is  not  a  concession  of  conclusive 
strength. 

We  are  not  concerned,  hou'evcr,  to  recon- 
cile the  cases  decided  since  1870,  ai:d  we  have 
only  mentioned  them  to  present  fully  the 
contention  of  appellants.  The  cases  prior  to 
that  time,  as  we  have  seen,  made  the  obliga- 
tion of  the  contract  of  1808,  and  determined 
the  power  of  the  legislature  to  ratify  it. 
And  there  seems  to  have  been  no  question  of 
this  power.  Besides  legislative  recognition, 
besides  recognition  by  many  acts  of  the  city, 
the  contract  has  received  judicial  recogni- 
tion. Taxation  upon  the  property  acquired 
to  execute  it  has  been  sustained.  40  Cal. 
C38.  It  was  interpreted,  and  under  its  pro- 
»7T]visions  thecompany  denied  compensation  *for 
water  used  in  sprinkling  the  streets  of  the 
city.  5a  Cal.  17G.  An  ordinance  was  de- 
clared void  imposing  a  license  upon  the  com- 
pany for  doing  business  in  the  city.  61  Cal. 
C5.  Its  right  to  take  more  than  10  inche^i 
of  water  from  the  river  was  sustained  in  1-24 
Cal.  368,  57  Pac  210,  571. 

The  case  in  61  Cal.  was  heard  in  depart- 
ment and  in  banc,  and  the  contract  received 
careful  consideration.  The  judgment  of  the 
trial  court  was  for  the  water  company,  and 
department  2  of  the  supreme  court,  affirm- 
ing it,  said : 

"The  court  was  correct  in  its  judgment. 
The  plaintiff  had  already  reserved  a  sum  to 
be  paid  by  defendant  for  the  privilege  of 
vending  water  for  domestic  purposes,  and  it 
could  not  change  its  contract  in  the  manner 
proposed.  The  privileges  granted  by  the 
lease  and  the  ordinance  of  1868  were  already 
vested  in  the  defendant  as  strongly  as  they 
could  be  by  a  license  under  the  ordinance  of 
1879.  A  license  is  a  grant  of  permission  or 
authority.  The  defendant  already  had  per- 
mission and  authority  granted  by  ordinance 
and  ratified  by  the  legislature.  The  city 
cannot,  during  the  term  of  the  lease,  of  its 
own  motion,  increase  the  amount  to  be  paid 
for  the  privileges  granted. 

"It  is  hardly  necessary  to  say  that  the 
point  made  by  the  appellant,  that  neither  the 
city  nor  the  legislature  can  grant  or  alien- 
ate any  of  the  rights  of  sovereignty,  has  no 
application  to  this  case." 

The  court  in  banc,  through  its  chief  justice, 
approved  this  language,  and,  after  quoting 
cases,  said : 

"The  authorities  of  the  city  of  Los  Angel- 
es, by  a  contract  (the  validity  of  which  has 
not  been  challenged  by  either  party)  and  for 
certain  valuable  considerations  therein  ex- 
pressed, granted  to  the  defendant's  assign- 
ors the  privilege  of  supplying  the  city  of  Los 
Angeles  and  the  inhabitants  thereof  with 
fresh  water  for  domestic  purposes,  with  the 
right  to  receive  the  rents  and  profits  thereof 
to  their  own  use;" — and  after  citing  cases 
to  show  that  the  exaction  of  the  license 
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would  impair  the  obligation  of  thu  contract, 
concluded  as  follows: 

"The  principles  enunciated  in  the  forego- 
ing cases  are  eminently  'sound  and  just,  and[ST9] 
are  directly  applicable  to  the  case  we  are 
now  considering.  The  city  of  Los  Angeles, 
by  its  solemn  contract  and  for  various  con- 
siderations therein  stated,  gave  to  the  party 
under  vhom  defendant  claims  the  privilege 
of  introducing,  distributing,  and  selling  wa- 
ter to  the  inhabitants  of  that  city  on  certain 
terms  and  conditions  which  defendant  has 
complied  with;  and  it  was  not  within  the 
power  of  the  city  authorities,  by  ordinance 
or  otherwise,  afterward  to  impose  additional 
burdens  as  a  condition  to  the  exercise  of  the 
rights  and  privileges  granted." 

3.  The  provision  of  the  contract,  restrain- 
ing the  city  from  granting  any  other  fran- 
chise, if  it  created  an  exclusive  franchise,  in- 
validated the  whole  contract.  4.  The  act  of 
1S70,  purporting  to  ratify  the  contract  of 
1SU8.  IS  unconstitutional  and  void.  6.  The 
water  company  has  no  power  under  its  char- 
ter to  collect  water  rates,  except  as  pre- 
scribed by  the  Constitution  and  statutes  of 
the  state. 

These  contentions  are  dependent  upon  the 
same  reasoning  as  the  preceding  one,  and  do 
not  require  a  separate  discussion. 

6.  By  acquiescing  in  the  regulations  of 
rates  ever  since  1880  the  company  is  estopped 
from  claiming  equitable  relief  and  is  guilty 
of  laches. 

There  was  no  such  acquiescence  as  es- 
topped the  water  company  from  contesting 
the  ordinance  of  the  city.  The  facts  are 
that  in  1880  the  city  passed  an  ordinance  to 
be  in  effect  one  year,  establishing  water 
rates,  and  passed  one  every  year  thereafter, 
including  1897,  when  the  one  in  controversy 
was  passed.  The  rates  established  by  the 
ordinances  were  less  than  those  adopted  in 
1870,  and  the  latter  are  claimed  to  have  been 
not  higher  than  the  rates  charged  in  1808. 
The  company  collected  the  rates  established 
by  the  ordinances,  except  those  establishe<l 
in  1896  and  1897.  A  suit  was  brought  by 
the  company  to  set  aside  the  ordinance  of 
1896,  and  that  of  ISU7  is  assailed  in  the  case 
at  bar.  These  ordinances  fi.xcd  the  rates  at 
less  than  they  had  been  fixed  before.  The 
company  has  also  every  year  since  1882  filed 
a  statement  with  the  city  council,  showing 
the  names  of  the  consumers  of  water,  the 
rates  paid,  and  the  expenditures  made  for 
supplying  water  for  the  preceding  year.  The 
company  'always  protested  against  the  right[S79] 
of  the  city  to  demand  statements,  and 
claimed  to  make  them  solely  for  its  informa- 
tion. The  company  also  in  1882  protested 
against  the  power  of  the  city  to  fix  rates  on 
any  other  basis  than  that  of  the  contract  of 
1808.  The  city  therefore  cannot  claim  to 
have  been  deceived  by  the  action  of  the  com- 
pany in  collecting  the  rates  established  prior 
to  1890.  They  were  less,  it  is  stipulated, 
than  those  of  1870,  but  how  much  less  we  are 
not  informed.  It  is  true  we  are  not  informed 
how  much  less  those  fixed  in  1896  and  1897 
are  than  those  of  the  prior  years.    They  ars 
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l«es,  "less  than  they  had  ever  been  fixed  be- 
fore," is  the  stipulation;  and  they  will,  ac- 
cording to  the  stipulation,  produce  more 
than  $30,000  less  revenue  than  those  of  1870. 

Acquiescence  in  a  regulation  which,  all 
things  considered,  may  not  have  been'  injuri- 
ous, does  not  preclude  a,  contest  of  that 
which  is  injurious.  It  must  be  remembered 
that  the  contract  did  not  forbid  all  regula- 
tion, but  only  regulation  beyond  a  certain 
limit.  There  was  no  concession  of  a  power 
to  go  beyond  that  limit,  but  constant  pro- 
test against  it;  and  when  its  exercise  did  go 
beyond  that  limit,  producing  injury  not  bal- 
anced by  other  considerations,  the  right  to 
restrain  it  would  naturally  be,  and  we  think 
could  legally  be,  exerted.  As  we  have  said, 
there  was  no  concealment,  no  misleading,  no 
injury,  no  change  of  condition,  no  circum- 
stance which  could  invoke  the  doctrine  of 
estoppel  or  of  laches.  Appellants,  however, 
assert  there  was,  and  claim  that  the  acquies- 
cence of  the  water  company  was  induced  by 
the  fear  that  the  city  wojild  prevent  the  un- 
limited use  of  the  river  water, — a  use  beyond 
the  10  inches  claimed  to  be  allowed  by  the 
contract,  and  a  use  against  other  and  pro- 
prietary rights  of  the  city.  Of  the  latter  the 
record  does  not  enable  us  to  form  a  judg- 
ment. Of  the  former  the  supreme  court  of 
the  state  ( 124  Cal.  368,  57  Pac.  210,  571)  has 
decided  against  the  contention  of  the  city. 
We  approve  the  decision  and  hereafter  quote 
its  language.  The  appellants'  inference, 
therefore,  is  without  the  support  of  anything 
in  the  record. 

7.  The  water  rates  established  by  the  ordi- 
nance are  not  shown  to  be  lower  than  those 
charged  m  1808,  or,  if  lower,  that  the  reve- 
nue of  the  company  is  reduced. 
[C80]  *To  sustain  this  contention  it  is  claimed  by 
appellants  that  there  is  no  testimony  in  the 
record  to  show  that  the  rates  established  in 
1897  were  lower  than  those  charged  in  1868. 
Appellants  say: 

"The  only  thing  which  complainants  rely 
on  to  establish  this  fact  is  the  recital  in  the 
report  of  a  committee  of  the  council  ap- 
pointed in  1870  for  the  purpose  of  agreeing 
with  the  water  company  upon  a  schedule  of 
water  rates  to  be  charged,  m  which  it  stated 
(by  the  joint  committee)  'that  they  have  es- 
tablished water  rates  and  charges  for  domes- 
tic purposes,  taking  as  a  guide,  as  near  as 
can  be,  the  charges  and  rates  for  domestic 
purposes  charged  in  July,  1868.  That  your 
committee  have  also  fixed  the  rates  and 
charges  for  other  reasonable  objects  and  pur- 
poses, and  report  as  follows.'  " 

It  is  urged  this  is  not  a  statement  that  the 
rates  fixed  in  1870  were  equal  to  those  of 
1808;  indeed,  that  they  may  have  been  high- 
er. And  it  is  also  urged  there  is  a  distinc- 
tion made  between  rates  for  domestic  pur- 
poses and  rates  for  "other  reasonable  objects 
and  purposes,"  which  may  mean  not  domes- 
tic purposes,  and  as  to  these  it  does  not  ap- 
pear upon  what  they  were  based. 

We  are  not  disposed  to  dwell  long  ou  these 
claims.  It  is  incredible  that  the  city  should 
^/•re  demanded  statements  from  the  com- 
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pany  yearly,  have  passed  ordinanees  ycartf, 
and  prov<^eil  and  endured  an  expeaatc  liti- 
gation to  establish  rates  higher  than  or  tit 
same  as  those  which  already  existud.  H 
statement*  and  ordinances  were  neeessarr  ia 
fulfilment  of  the  duty  of  the  city  under  tfct 
Constitution  of  the  state,  neither  contixner- 
By  nor  litigation  was  necessary,  nor  wodM 
either  have  ensued. 

It  is  urged  under  this  head  that  it  ia  Bit 
shown  that  the  income  of  the  water  eouipu; 
is  less  under  the  fates  fixed  by  the  city  Cku 
under  those  of  1868.  The  showing  -rould  W 
irrelevant.  The  contract  conce.-ns  rates,  aat 
income,  and  the  power  of  the  city  ovtx  then 
under  the  contract. 

8.  If  the  ordinance  is  invalid,  it  is  roid  «■ 
its  face,  and  there  is,  therefore,  no  dood  « 
the  company's  title. 

The  contention  is  that  "if  the  co.ntraet  of 
1868  is  valid,  and  the  ordinance  of  1897  re- 
duces the  income  of  the  company  below  'that^ll! 
which  it  should  receive,  the  ordinance  is  toU 
on  its  face  as  being  in  conflict  with  the  Fe^ 
eral  Constitution,  and  is  no  dond  on  coh- 
plainants'  title." 

It  is  hence  deduced  that  the  water  eoa- 
pany  has  adequate  l^al  remedies,  and  oa- 
not  resort  to  an  equitable  one. 

We  concur  with  the  learned  trial  jnd^ 
that  the  ordinance  is  not  void  on  its  iut. 
As  said  by  him: 

"In  the  case  at  bar,  however,  the  orjinaace 
upon  its  face  is  valid,  and  its  5n\-»lidity  ap- 
pears only  when  considered  in  connertiM 
with  the  contract  of  July  the  22d,  186S,  aal 
evidence  showingwhat  the  water  rates  tpm 
at  that  date.  While  the  court  takes  nt&- 
cial  notice  of  the  ratifying  act  of  April  S, 
1870,  still,  since  the  provisions  of  the  eo*- 
tract  of  July  the  22d,  1868,  are  not  embodied 
in  said  act,  I  am  not  sure  that  said  prow 
sions  are  matters  of  judicial  knowled^,  al- 
though such  seems  to  be  the  ruling  of  th* 
court  (one  of  the  jusUoes  diasentiBg)  ia 
Brady  v.  Page,  59  Cal.  62.  Conceding,  how- 
ever, that  the  court  will  take  judicial  notio 
of  all  the  provisions  of  said  contract,  itiB 
the  one  in  question  simply  provides  that  wa- 
ter rates  shall  not  be  reduced  below  the  rata 
then  charged,  without  indicating  what  thaw 
rates  were,  and  therefore  the  inraliditr  al 
the  ordinance  appears,  not  upon  its  face,  bai 
only  in  connection  with  extraneous  erideae» 
of  what  the  rates  were  in  July,  1868,  aad  far 
this  reason  complainants  have  addneed  tkat 
evidence  in  the  present  case." 

And  further : 

"The  complainants  must  either  cnbaBt  t» 
the  terms  of  the  ordinance  or  incor  unotial- 
ly  onerous  expenditures.  It  is  reaaoasUy 
certain  that  if,  with  the  ordinance  staadni;. 
they  were  to  undertake  the  eollectioa  ■( 
rates  in  excess  of  those  prescribed  ia  the  w 
dinance,  they  would  be  resisted  at  mrj 
point  by  the  consumers  of  water,  aad  tk« 
be  driven  to  innumerable  actions  at  law.  Be- 
sides, should  they,  in  any  instance.  saeeMi 
in  collecting,  without  an  action,  a  hi(h« 
rate  than  the  ordinance  prescribn.  it  is 
equally   certain   that  they    would    thrrsif 
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bring  upon  themselves  protracted  and  heavy 
litigation,  having  for  its  object  forfeiture  of 
tbeir  entire  system  of  works.  Surely  these 
injuries  are  irreparable,  and  actions  at  law, 
8S]so  far  from  being  adequate  *to  the  exigencies 
of  the  situation,  are,  as  complainants  in 
their  brief  forcibly  put  it,  mere  mockeries  of 
a  remedy." 

0.  The  company  violated  the  contract  by 
taking  water  from  the  los  Angeles  river, 
and  therefore  is  not  entitled  to  specific  per- 
formance. 

In  reply  to  this  contention,  we  may  adopt 
the  language  of  the  supreme  court  of  the 
state  of  California,  used  on  behalf  of  the 
court  by  Mr.  Justice  McFarland,  in  Lo»  An- 
gelet  v.  Lot  Angeles  City  Water  Co.  124  Cal. 
377,  57  Pac  213. 

The  contract  of  1868  and  the  right  od  the 
water  company  to  take  water  from  the  river 
were  considered  and  decided.  The  learned 
justice  said: 

"Before  considering  the  main  questions  in 
the  case,  it  is  proper  here  to  notice  a  prelim- 
inary point  made  by  the  city,  and  somewhat 
insisted  on;  to  wit:  That  the  only  quantity 
of  the  water  of  the  Los  Angeles  river  to 
which  the  water  company  is  entitled  under 
the  contract  is  10  inches  under  a  4-inch  pree- 
Bure.  This  contention  cannot  be  maintained. 
The  words  of  the  contract  on  this  subject  are 
simply  that  the  company  shall  not  take  from 
the  river  'more  than  10  inches  of  water  with- 
out the  previous  consent'  of  the  city;  there 
is  nothing  in  the  contract  about  '4-inch  pres- 
sure,' nor  is  there  any  intimation  as  to  what 
the  parties  meant  by  '10  inches'  of  water. 
But,  looking  at  the  context  and  the  subject- 
matter  of  t£e  contract,  it  is  quite  evident 
that  the  parties  did  not  mean  only  10  inches 
under  a  4-inch  pressure.  If  that  had  been 
the  meaning,  there  would  have  been  no  sense 
in  the  other  important  covenants.  At  the 
time  of  the  contract  it  would  have  taken 
many  times  10  inches  under  a  4-inch  pres- 
sure to  furnish  water  for  domestic  purposes 
to  even  the  few  thousand  people  who  were 
then  inhabitants  of  the  city;  and  much  more 
than  that  amount  was  necessary  to  supply 
free  water  under  the  contract;  and  a  solemn 
covenant  to  supply  a  growing  city  with  suffi- 
cient water  for  domestic  and  municipal  pur- 
poses for  thirty  years  from  a  flow  of  10 
inches  under  a  4-inch  pressure  would  have 
been  absurd.  The  company,  immediately 
after  the  date  of  the  contract,  commenced  to 
use  an  amount  of  water  greatly  in  excess  of 
10  inches  under  a  4-inch  pressure;  soon  aft- 
B83]er  the  execution  *of  the  contract  the  company 
was  using  300  inches  under  a  4-inch  pressure, 
and  from  that  to  the  present  time  they  have 
been  using,  with  the  knowledge  and  consent 
of  the  city,  from  300  to  700  inches  so  meas- 
ured. Therefore,  whatever  (if  anything) 
was  meant  by  the  simple  words  '10  inches,' 
-the  contract  was  immediately,  and  has  been 
continuously,  construed  by  the  action  of  the 
parties  as  meaning  more  than  10  inches 
measured  under  a  4-inch  pressure.  There  is 
no  pretense  that  the  city  ever  objected  to 
the  use  of  this  watw  by  the  water  company 
177  V.  a. 


until  1896,  when  an  ordinance  was  passed  by 
the  city  government  undertaking  to  with- 
draw the  city's  consent  to  the  takuoig  of  mors 
than  10  inches  from  the  river.  It  is  difficult 
to  imagine  how  this  ordinance  was  passed 
seriously ;  for  if  the  water  company  had  i>een 
prevented  from  taking  from  the  river  at  that 
time  more  than  10  inches  of  water  under  a 
4-inch  pressure,  there  certainly  would  have 
been  a  water  famine  in  the  city,  for  the  city 
had  no  works  of  its  own  and  no  means  what- 
ever for  supplying  water  for  either  domestic 
or  municipal  purposes.  But  the  city,  hav- 
ing allowed  the  water  company  for  nearly 
thirty  years  to  divert  the  quantity  of  water 
above  mentioned,  and  to  expend  vast  sums  of 
money  upon  the  faith  of  a  continuance  of  the 
right  to  take  said  water,  could  not  withdraw 
its  consent  within  the  period  of  the  con- 
tract." 

The  learned  justice  then  quoted  and  ap- 
proved the  following  remarks  of  the  circuit 
court  in  the  case  at  bar: 

"  'If  it  be  conceded,  as  claimed  by  defend- 
ants (which,  however,  I  do  not  decide)  that 
the  provision  of  the  contract,  limiting  the 
quantity  of  the  water  to  be  taken  from  the 
river  without  previous  consent  of  the  city, 
is  sufficiently  certain  for  enforcement,  or, 
more  specially,  that  said  quantity  is  10 
inches  measured  under  a  4-inch  pressure, 
still,  the  consent  of  the  city  to  Uie  taking  of 
a  larger  quantity,  once  given,  cannot  be 
withdrawn  during  the  life  of  the  contract, 
for  the  reason  that  large  expenditures  have 
been  made  by  complainants  in  reliance  upon 
such  consent.'  The  court  cites  as  authori- 
ties to  the  point:  Rhodes  v.  Otis,  33  Ala. 
600,  73  Am.  Sec.  439;  Woodbury  v.  Parsh- 
ley,  7  N.  H.  237,  26  Am.  Dec.  739;  Laoy  v. 
Ameit,  33  Pa.  160;  'RusseU  v.  Huibard,  59LS84J 
111.  339;  Beall  v.  Marietta  Paper  Mill  Co.  45 
Ga.  33 ;  Veghte  v.  Raritan  Water  Power  Co. 
19  N.  J.  Eq.  153;  WiMamaton  <t  T.  R.  Co.  t. 
Battle,  66  N.  C.  646;  Fliokinger  v.  Bhaw,  87 
Cal  126,  11  L.  R.  A.  134,  26  Pae.  268;  Grimr 
show  V.  Beloher,  88  Cal.  217,  26  Pac.  84; 
Bmitk  V.  Oreen,  109  Cal.  228,  41  Pac.  1022, 
all  of  which  sustain  the  point." 

Decree  affirmed. 


NEWMAN  ERB,  as  Receiver  of  the  Kansas 
City,  Wyandotte,  ft  Northwestern  Rail- 
road Company,  Plff.  in  Err., 

V. 

OTTO  J.  MORASCH  and  Eliza  Morasch. 
as  the  Next  of  Kin  of , Irene  Morasch,  De- 
ceased. 

(See  8.  C.  Reporter's  ed.  684-68T.) 

Reeeivera— duties  of — liability  to  suit — reg- 
ulation of  speed  of  trains  by  oity — effect 
on  interstate  trains — eaception  of  dummy 
engines  or  eleotrio  railroad. 

1.    A  receiver  appointed  by  a  Federal  court  to 


NOTK. — As  to  actions  against  reoetvers — see 
DIlllDgbam  v.  Anthony  (Tex.)  S  L.  R.  A.  684, 
and  note. 

As  to  action  by  ana  against  rseetvers — see 
note  to  J.  I.  Case  Plow  Works  v.  Finks,  26  C.  C. 
i.  49. 

As  to  squaiay  of  rights  and  privileges — see 
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take  charge  of  a  railroad  must  operate  the 
road  according  to  the  laws  of  the  state  Id 
which  It  Is  situated. 

3.  A  receiver  Is  liable  to  suit  In  a  court  other 
than  that  by  which  he  was  appointed,  even 
In  a  state  court,  (or  disregard  of  official  duty 
which  causes  injury  to  the  parties  suing. 

S.  A  regulation  by  a  city  of  the  speed  of  rail- 
road trains  within  the  city  limits  Is  not,  as 
to  Interstate  trains,  an  unconstitutional  regn- 
iatton  of  Interstate  commerce, — at  least  until 
Congress  shall  take  action  In  the  matter. 

4.  An  exception  of  a  dummy  railroad  operated 
by  steam,  or  of  an  electric  railroad,  from  an 
ordinance  limiting  the  speed  of  railroad 
trains  within  a  city,  does  not  make  an  arbi- 
trary aud  unreasonable  classification  in  denial 
of  the  equal  protection  of  the  laws. 

[No.  249.] 

Buhmitted  April  18, 1900.    Decided  May  H, 
1900. 

IN  KRROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  decision  suB- 
taining  an  ordinance  r^ulating  speed  of 
trains  in  a  city.    Affirmed. 

See  same  case  below,  60  Kaa.  261,  56  Pac. 
133. 

The  facts  are  stated  in  the  opinion. 

Meaari.  B.  P.  W»CKener  and  Albert  H. 
Horton  Bubmilted  the  cause  for  plaintiff  in 
error. 

Mr.  0«orge  B.  Watson  submitted  the 
cause  for  defendajit  in  error. 

Contentions  of  counsel  sufBdently  appear 
in  the  opinion. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

While  in  their  briefs  many  matters  are 
(S86]discu8sed  with  fulness  *and  elaboration  by 
counsel  for  plaintiff  in  error,  we  are  of  opin- 
ion that  those  of  a  Federal  nature  involved 
in  this  record  are  few  in  number  and  prac- 
tically determined  by  previous  decisions  of 
this  court.  Of  course,  all  questions  arising 
under  the  Constitution  and  laws  of  Kansas 
are,  for  the  purposes  of  this  case,  foreclosed 
by  the  decisions  of  the  state  courts.  Turner 
V.  Wilkes  County  Comrs.  173  U.  S.  461,  43 
L.  ed.  768,  19  Sup.  Ct.  Rep.  464;  Brown  v. 
New  Jersey,  175  U.  S.  172,  ante,  119,  20  Sup. 
Ct.  Rep.  77,  and  cases  cited  in  opinion. 

In  September,  1888,  the  city  council  of 
Kansas  City  passed  an  ordinance  regulating 
the  running  of  railroad  trains  through  that 
city.  Sections  2  and  8  are  the  only  ones 
material  to  the  present  controversy.  They 
are  as  follows: 

"Sec.  2.  It  shall  be  unlawful  for  any  such 
engineer,  conductor,  or  other  persons  having 
a  railway  engine  or  train  of  cars  in  char<;e 
to  permit  the  same  to  be  run  along  any  track 


in  said  city  at  a  greater  speed  than  six  mike 
an  hour." 

"Sec.  8.  The  provisions  of  this  ordinanet 
shall  not  Apply  to  the  Interstate  Rapid  Traa- 
sit  Railway  Company,  excepting  with  refer- 
ence to  funeral  or  other  processions." 

Now,  in  respect  to  the  Federal  qneetiona, 
we  remark,  first,  that  it  is  the  du^  of  a  re- 
ceiver, appointed  by  a  Federal  court  to  take 
chargre  of  a  railroad,  to  operate  such  road 
according  to  the  laws  of  the  state  in  whidi 
it  is  situated.  25  Stat,  at  L.  436,  chap.  866, 
t  2;  United  States  v.  Harris,  177  U.  S.  305, 
ante,  780,  20  Sup.  Ct.  Rep.  609. 

Second,  that  he  is  liable  to  suit  in  a  court 
other  than  that  by  which  he  was  appointed, 
even  in  a  state  court,  for  a  disregard  of  oflS- 
cial  duty  which  causes  injury  to  the  p*rfar 
suing.  MoJfulta  v.  Loehridge,  141  U.  8. 
327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep.  11; 
Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S.  593,  36 
L.  ed.  829,  12  Sup.  Ct.  Rep.  905. 

Third,  that  a  city,  when  authorized  by  the 
legislature,  may  regulate  the  spMd  of  rail- 
road trains  within  the  city  limits.  Rich- 
mond, F.  d  P.  R.  Co.  V.  Richmond,  96  U.  8. 
521,  24  L.  ed.  734;  Cleveland,  C.  O.  d  8t.  L. 
R.  Co.  V.  Illinois  em  rel.  Jett,  177  U.  S.  514. 
ante,  868,  20  Sup.  Ct.  Rep.  722.  Such  act 
is,  even  as  to  interstate  trains,  one  only  in- 
directly affecting  interstate  commeTjee,and  is 
within  the  power  of  the  state  until  at  least 
Congress  shall  take  action  in  the  matter. 

And,  fourth,  the  sections  quoted  of  the 
ordinance  are  not  in  'conflict  with  those  pro-[5M] 
visions  of  the  1st  section  of  the  Fourteenth 
Amendment  to  the  Constitution,  which  re- 
strain a  state  from  denying  the  equal  pro- 
tection of  the  laws.  This  last  proposition 
seems  to  be  the  only  matter  requiring  any- 
thing more  than  a  declaration  of  the  law  and 
a  eiUition  of  decided  cases. 

The  contention  here  is  that  the  exception 
of  the  Interstate  Transit  Railway  Company 
from  the  provision  in  reference  to  the  speed 
of  its  trains  creates  a  classification  which 
is  arbitrary  and  without  any  reasonable 
basis,  and  therefore  operates  to  deny  the 
equal  protection  of  the  laws.  Oulf,  C.  <S  B. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  160.  41  L.  ed. 
666.  17  Sup.  Ct.  Rep.  255.  If  there  were 
nothing  in  the  record  beyond  the  mere  words 
of  the  ordinance  we  are  of  opinion  that  that 
contention  could  not  be  sustained,  because 
it  is  obvious  on  a  moment's  reflection  that 
the  tracks  of  different  railroads  may  traverse 
the  limits  of  a  city  under  circumstances  so 
essentially  different  as  to  justify  separate 
regulations.  One  may  pass  through  crowd- 
ed parts  crossing  or  along  streets  constantly 
traveled  upon  by  foot  passengers  and  ve- 
hicles, while  others  may  pass  through  remote 
parts  of  the  city  where  there  is  little  travtl 


Louisville  Safety  Vault  *  T.  Co.  v.  Louisville  A 
N.  B.  Co.  (Ky.)  14  L.  B.  A.  679.  and  note. 

As  to  validitii  of  class  legislation — see  State 
V.  Goodwill  (W.  Va.)  6  L.  R.  A.  621,  and  note; 
State  V.  Loomis  (Mo.)  21  L.  B.  A.  T89,  and 
note. 

That  state  lavs  cannot  regulate  interstate 
ootnmerce — see  Norfolk  &  W.  B.  Co.  v.  Com. 
(Va.)  18  L.  B.  A.  107,  and  note. 

As  to  state  laics  interfering  tcith  interstate 
898 


or  foreign  commerce — see  note  to  McCanna  * 
F.  Co.  V.  Cltlsens'  Trust  h  Surety  Co.  24  C.  C 
A.  13. 

As  to  state  regulation  of  commerce  set  notes 
to  Ratterman  v.  Western  XJ.  Teleg.  Co.  S2  L.  ed. 
U.  8.  220:  Harmon  v.  Chicago,  37  L.  ed.  O. 
8.  216:  Cleveland,  C.  C.  &  St  L.  B.  Co.  v. 
Backus,  38  L.  ed.  U.  S.  1041;  Postal  Teleg. 
Cable  Co.  v.  Adams,  80  L.  ed.  V.  S.  811. 
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•ad  little  danger  to  indhidoals  or  carriages. 
One  may  pass  Uirough  tuch  parts  of  the  city 
as  will  prevent  its  tracks  from  being  fenced 
and  where  it  is  not  in  fact  fenced,  while 
another  may  pass  through  parts  which  per- 
mit of  the  fencing  of  the  tracks  and  where 
its  tracks  are  in  fact  fenced.  Under  those 
circumstances  a  difference  of  regulation  as 
to  the  matter  of  speed  would  be  perfectly 
legitimate,  and  it  could  not  be  held  that  the 
classification  was  arbitrary  or  without  rea- 
sonable reference  to  the  conditions  of  the 
several  roads.  With  the  presumption  al- 
ways in  favor  of  the  validity  of  legislation, 
state  or  municipal,  if  the  ordinance  stood  by 
itself  the  courts  would  be  compelled  to  pre- 
sume that  the  different  circumstances  sur- 
rounding the  tracks  of  the  respective  rail- 
roads were  such  as  to  justify  a  different  rule 
in  respect  to  the  speed  of  their  trains. 

But  in  this  case  we  are  not  left  to  any 
mere  matter  of  presumption.  The  testimony 
discloses  that  the  Interstate  Rapid  Transit 
Railroad  is  simply  a  street  railroad  connect- 
ing the  cities  of  Kansas  City,  Missouri,  and 
Kansas  City,  Kansas,  operated  at  the  time 
of  the  passage  of  the  ordinance  by  steam 
JTJpower,  but  'with  that  power  used  only  in 
dummy  engines,  and.  at  the  time  of  the  ac- 
cident involved  in  this  case,  by  electricity. 
It  is  true  that  there  is  testimony  that  at  or 
near  the  place  where  the  accident  happened 
parties  thought  the  operation  of  the  street 
railroad  was  more  dangerous  than  the  oper- 
ation of  the  railroad  of  which  the  plaintiff 
in  error  was  receiver,  but  the  validity  of 
such  an  ordinance  is  not  determinable  by  in- 
dividual judgments.  It  is  not  a  question  to 
be  settled  by  the  opinions  of  witnesses  and 
the  verdict  of  a  jury  upon  the  question 
'whether  one  railroad  in  its  operation  is  more 
dangerous  than  another.  All  that  is  neces- 
sary to  uphold  the  ordinance  is  that  there  is 
a  difference,  and  that  existing  it  is  for  the 
city  council  to  determine  whether  separate 
regulations  shall  be  applied  to  the  two.  It 
is  not  strange  that  one  witness  differs  from 
another  in  respect  to  the  comparative  dnn- 
per  of  the  two  roads.  One  jury  might  also 
disn?i-ee  with  another  in  respect  to  the  same 
mattar.  But  neither  witness  nor  jury  de- 
termine the  vnlidity  of  state  or  municipal 
legislation.  Given  the  fact  of  a  difference, 
it  is  a  part  of  the  legislative  power  to  de- 
termine what  difference  there  shall  be  in 
the  prescribed  regulations.  We  see  nothin!» 
else  in  this  case  calling  for  notice,  and  the 
judgment  of  the  Supreme  Court  of  Kanaae 
is  affirmed. 


GEORGE  L'HOTE  and  the  Church  Exten- 
tion  Society  of  the  Methodist  Episcopal 
Church,  Plff.  in  Err., 

V. 

CITY  OF  NEW  ORLEANS  et  al. 

(See  S.  C.  Reporter's  ed.  687-600.) 

Constitutional  law — police  power — ordinanoe 
designating  limits  for  prostitutes. 


An  ordinance  prescribing  limits  la  a  city  oot- 
side  of  which  no  woman  of  I»"/4  character 
shall  dwell,  with  a  proviso  that  nothing 
therein  shall  be  so  construed  as  to  authorize 
such  women  to  occupy  a  bouse  In  any  portion 
of  the  city,  and  with  nothing  In  the  ordi- 
nance to  deny  the  ordinary  rights  of  Individ- 
uals to  restrain  a  private  nuisance,  Is  an 
exercise  of  the  police  power  which  does  not 
invade  the  rights  of  property  owners  In  or  ad- 
jacent to  the  prescribed  limits.  In  violation 
of  the  Federal  Constitution,  although  the 
pecuniary  value  of  their  property  may  be  de- 
preciated In  consegaence  thereof. 

[No.  204.] 

Argued  March  20,  1900.    Decided  May  H, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decision  re- 
versing a  judgment  for  an  injunction  against 
enforcing  an  ordinance.     Affirmed. 

See  same  case  l>elow,  51  La.  Ann.  93,  44  L. 
R.  A.  90,  24  So.  COS. 

Statement  by  Mr.  Justice  Breweri 
*By  ordinance  No.  13,032,  council  series,[688) 
approved  January  29th,   1897,   it  was  or- 
dained by  the  common  council  of  the  city  of 

N^6W  0l*l6&DS  * 

"That  from  the  first  of  October,  1897,  it 
shall  be  unlawful  for  any  public  prostitute 
or  woman  notoriously  abandoned  to  lewdness 
to  occupy,  inhabit,  live,  or  sleep  in  amy 
house,  room,  or  closet,  situated  without  the 
following  limits:  South  side  of  Custom 
House  street  from  Basin  to  Robertson  street, 
east  side  of  Robertson  street  from  Custom 
House  to  St.  Louis  street,  south  side  of  St. 
Louis  street  from  Robertson  to  Basin  street. 
Provided,  That  no  lewd  woman  shall  be  per- 
mitted to  occupy  a  house,  room,  or  closet  on 
St.  Louis  street.  Provided  further.  That 
nothing  herein  shall  be  so  construed  as  to  au- 
thorize any  lewd  woman  to  occupy  a  house, 
room,  or  closet  in  any  portion  of  the  city. 
S  2.  That  it  shall  be  unlawful  for  any  person 
or  persons,  whether  agent  or  owner,  to  rent, 
lease,  or  hire  any  house,  building,  or  room  to 
any  woman  or  girl  notoriously  abandoned  to 
lewdness  or  for  immoral  purposes  outside  the 
limits  specified  in  section  1  of  this  ordinance. 
§  3.  That  public  prostitutes  or  notoriously 
lewd  and  alMindoned  women  are  forbidden  to  ' 
stand  upon  the  sidewalks  in  front  of  or  near 
the  premises  they  may  occupy,  or  at  the  al- 
leyway, door,  or  gate  of  such  premises,  or  to 
occupy  the  steps  thereof,  or  to  accost,  call, 
or  stop  any  person  passing  by,  or  to  walk  up 
and  down  the  sidewalks,  or  to  stroll  about 
the  city  streets  indecently  attired,  or  in 
other  respects  so  as  to  behave  in  public  as  to 
occasion  scandal,  or  disturb  and  offend  the 
peace  and  good  morals  of  the  people.  S  4. 
That  it  shall  not  be  lawful  for  any  lewd 
women  to  frequent  any  cabaret  or  coffee 
house  or  bar  room  and  to  drink  therein. 
§  5.  That  it  shall  be  unlawful  for  any  party 
or  parties  to  establish  or  carry  on  a  house  of 
prostitution  or  assignation  without  the  lim- 


( 


Note. — As  to  poicer  of  a  dty  over  houses  of  I  B.  A.  761,  and  note ;  and  note  to  State  v.  KaP- 
4U  fam»—tee  People  v.  Hanrabaa  (Mich.)  4  L.  I  stendlek  (La.)  89  L.  R.  A.  B30. 
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tti  Bpeci£«d  in  section  —  of  tlus  ordinance. 
I  6.  That  wherever  a  house  of  prostitution 
or  assignation  within  or  without  the  limits 
established  by  this  ordinance  may  becoma 
[BSBJdangerous  *to  public  morals,  either  from  the 
manner  in  which  it  is  conducted  or  the  char- 
acter of  the  neighborhood  in  which  it  is  sit- 
uated, the  mayor  may,  on  such  facts  oomins 
to  his  knowledge,  order  the  occupants  of  such 
hotue,  building,  or  room  to  remove  therefrom 
within  a  delay  of  five  days,  by  service  of  no- 
tice on  such  occupants  in  person,  or  by  post- 
ing the  notice  on  the  door  of  the  house,  build- 
inff,  or  room,  to  remove  therefrom  within  a 
delay  of  five  days,  and  upon  such  occupants 
failing  to  do  so,  each  shall  be  punished  as 
provided  in  section  —  of  this  ordinance 
I  7.  That  in  the  event  that  the  occupants  of 
such  house,  building,  or  room  referred  to  in 
section  6  do  not  remove  therefrom  after  the 
infliction  of  the  penalty,  the  mayor  is  author- 
ized to  close  the  same  and  to  place  a  police- 
man at  the  door  of  such  premises  to  warn 
away  all  auchparties  who  shall  undertake  to 
enter.  _  |  8.  That  any  person  or  persons  who 
shall  violate  the  provisions  of  this  ordinance, 
or  who  shall  disturb  the  tranquillity  of  the 
neighborhood    or    commit   a  breach    of  the 

fieace.  .-"hall  be  punished  by  the  recorder  hav- 
ng  jurisdiction,  for  the  first  offense  by  a 
fine  not  exceeding  $5,  and  in  default  of  pay- 
ment by  imprisonment  not  exceeding  ten 
days,  for  the  second  offense  by  a  fine  not  ex- 
ceeding $10,  and  in  default  of  payment 
by  imprisonment  not  exceeding  twenty 
days,  and  for  any  subsequent  offense 
by  a  fine  not  exceeding  $25,  and  in 
default  of  payment  by  imprisonment  not  ex- 
ceeding thir^  days.  8  9.  That  each  day 
any  person  or  persons  shall  continue  to  vio- 
late the  provisions  of  this  ordinance  shall 
constitute  a  separate  offense.  §10.  That  on 
and  from  the  day  this  ordinance  takes  effect 
all  ordinances  in  conflict  therewith  be  and 
the  same  are  hereby  repealed,  provided  that 
nothing  herein  contained  shall  affect  ordi- 
nance 12.4.')C,  C.  S.,  relative  to  prostitutes  in 
the  fifth  district." 

By  ordinance  No.  13,486,  council  series  of 
the  city  of  New  Orleans,  approved  July  7th, 
1807,  it  was  ordained:  "That  section  1  of 
ordinance  13,032,  C.  S.,  be  and  the  same  is 
■  hereby  amended  as  follows:  From  and  aft- 
er the  1st  of  October,  1897,  it  shall  be  un- 
lawful for  any  public  prostitute  or  woman 
notoriously  abandoned  to  lewdness  to  occu- 
py, inhabit,  live,  or  sleep  in  any  house,  room, 
or  closet  situate  without  the  following  limits, 
{60«.  'ftT. ;  1.  From  the  south  side  of  Custom 
House  street  to  the  north  side  of  St.  Louis 
street,  and  from  the  lower  or  wood  side  of 
North  Basin  street  to  the  lower  or  wood  side 
of  Robertson  street.  2.  And  from  the  up- 
per side  of  Perdido  street  to  the  lower  side 
of  Gravier  street,  and  from  the  river  side  of 
Franklin  street  to  the  lower  or  wood  side  of 
Tx>cust  street,  provided  that  nothing  herein 
shall  be  so  construed  as  to  authorize  any 
lewd  woman  to  occupy  a  house,  room,  or 
closet  in  any  portion  of  the  city.  Be  it  fur- 
ther ordained.  That  section  1  of  ordinance 
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18,082,  C.  S.,  aa  amended  aboTB,  be  and  Htm 
samp  is  hereby  re-enacted." 

The  above  ordinance  being  in  foree,  tha 
plaintiff  in  error  George  L'Hote,  a  reeidenti 
citizen,  and  ta;cpayer  of  New  OrleaBs,brouf^t 
this  action  in  the  eivil  district  eonrt  tot 
the  parish  of  Orleans  against  the  city  of  New 
Orleans,  its  mayor  and  superintendent  of  po- 
lice, on  behalf  of  himself  and  all  other  per- 
sons  similarly  situated,  wlu>  might  intervene 
and  bear  their  proportion  of  costs  and  ex- 
penses. The  object  of  the  suit  was  to  obtain 
a  decree  enjoining  and  prohibiting  the  de- 
fendants from  in  any  manner  enforcing  or- 
dinance No.  13,032  as  amended  by  eectlon  1 
of  ordinance  No.  13,485. 

The  bill  alleged  that  the  plaintiff  was  tbe 
owner  of  property  situated  in  the  square 
bounded  by  St  Louis,  Franklin,  Treme,  and 
Toulouse  streets  in  the  second  dlstriet  of  the 
ci^  of  New  Orleans,  and  resided  with  hie 
wife  and  children  in  that  square  at  No.  522 
Treme  street;  that  the  chief  and  principal 
way  of  approach  to  his  residence,  and  for  in- 
gress and  egress  thereto,  was  in,  through, 
and  from  St.  Louis  street;  that  the  locality 
in  which  he  resided  was,  at  the  commence- 
ment of  the  action,  and  liad  always  been, 
used  for  private  residenoea,  schools,  grocer- 
ies, and  other  mercantile  establishments; 
that  the  people  residing  in  that  locality  were 
then  and  had  always  oeen  moral,  virtuous, 
Botwr,  law-abiding,  and  peaceful ;  that  the  lo- 
cality referred  to  was  not  then  and  never 
had  been  dedicated  to  immoral  purposes  or 
used  for  dwelling  places  and  as  the  refuge 
of  public  prostituties,  lewd  and  abandoned 
women  and  the  necessary  attendants  thereof, 
drunkards,  idle,  vicious,  and  disorderly  per- 
sons, who  gather  around  them  to  grati^ 
their  depraved  appetites,  and  'who  were  re<(6Bl] 
garded  as  dangerous  to  the  peace  and  welfare 
of  the  community,  their  presence  at  any 
place  being  always  a  just  cause  of  alarm  and 
apprehension : 

That  the  above  ordinances  were  unconsti- 
tutional, illegal,  unreasonable,  and  oppress- 
ive, and  would,  if  executed,  work  irrepar- 
able injury,  wrong,  and  damage  to  the  plain- 
tiff; 

That  the  council  in  enacting  those  ordi- 
nances pretended  to  have  acted  under  and  }if 
virtue  of  the  power  conferred  upon  them  in 
I  16  of  act  No.  45,  approved  July  7th,  18M, 
"to  r^ru^B'tc  the  police  of  houses  of  prostitu- 
tion and  assignation  and  to  close  such  houses 
in  certain  limits,  and  shall  have  the  power 
to  exclude  the  same,  and  to  authorize  the 
mayor  and  police  to  close  said  places;"  and 

That  the  enforcement  of  those  ordinances 
in  the  manner  provided  for  violated  the  pro- 
visions lx>th  of  the  Constitution  of  the  Unit- 
ed States  and  of  the  state,  and  would  deprive 
the  plaintiff  of  his  property  without  due 
process  of  law,  and  amount  to' a  taking  or 
damaging  of  such  property  for  public  pur- 
poses without  just  and  adequate  compensa- 
tion being  first  paid. 

The  bill  further  alleged  that  "the  intro- 
duction of  public  prostitutes,  women  notori- 
ously abandoned  to  lewdness,  in  said  local- 
ity, authorising  them    to  occupy,    inhabit, 
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live,  and  sleep  in  houses  and  rooms  situated 
therein,  will  materially  lessen  and  depreciate 
the  value  of  your  petitioner's  properly,  ren- 
der his  dwelling  and  the  dwelling  of  his 
neighbors  similarly  situated  unfit  for  the  oc- 
cupancy of  private  families,  destroy  the 
morals,  peace,  and  good  order  of  the  neigh- 
borhood, drive  out  and  turn  away  the  law- 
abiding,  virtuous  citizens  and  their  families 
from  said  locality,  and  dedicate  the  same  to 
public  and  private  nuisances  per  se,  contrary 
to  law  and  good  morals;" 

That  "'the  common  council  of  the  city  of 
New  Orleans  had  previously  designated  the 
limits  within  which  prostitutes  and  women 
notoriously  abandoned  to  lewdness  should 
inhabit  and  live,  and  had  thereby  exhausted 
whatever  power  was  vested  in  them  by  legis- 
lature of  the  state  and  were  without  legal 
right  to  alter,  change,  or  modify  the  same  to 
the  injury,  detriment,  and  damage  of  your 
petitioner  and  others  residing  in  said  local- 
ity, which  said  council  have  attempted  to  in- 
9S]clude  within  said  'limits ;  that,  having  so  ex- 
hausted the  authority  conferred  upon  them 
by  the  legislature,  the  said  council  was  with- 
out power  to  capriciously  change  the  limits 
previously  established  by  them;  that  the 
avocations  plied  by  public  prostitutes  and 
women  notoriously  abandoned  to  lewdness 
are  contra  honoa  mores,  and  the  said  common 
council  of  the  city  of  New  Orleans  have  no 
right,  power,  or  authority  to  legalize  the 
same  and  to  permit  such  persons  to  reside  in 
the  said  vicinity  in  which  your  petitioner 
and  others  dwell  with  their  families;" 

That  "there  was  no  good  and  sufficient  rea- 
son for  the  enactment  of  said  ordinance  or 
the  changing  of  the  limits  previously  exist- 
ing and  established;" 

That  "said  council,  in  enacting  said  ordi- 
nance No.  13,48S,  council  series,  eliminated 
and  excluded  a  large  area  of  the  city  which 
had  been  previously  dedicated  to  the  occu- 
pancy of  lewd  and  abandoned  women,  to  the 
detriment  and  injury  of  petitioner,  by  chang- 
ing said  limits  so  as  to  include  St.  Louis 
street  in  his  locality;" 

That  the  execution  of  the  ordinances 
would  render  plaintiff's  dwelling  house  and 
those  of  his  neighbors  unfit  and  unsuitable 
for  the  occupancy  of  their  families,  wives, 
and  children,  and  wholly  valueless  for  the 
purposes  for  which  they  were  constructed 
and  had  theretofore  been  used ;  and 

That  the  plaintiff  and  others  similrrly  sit- 
uated would  be  compelled,  if  the  ordinances 
were  eiecuted,  to  abandon  and  remove  from 
their  dwellings  at  great  trouble,  expense,  and 
annoyance,  and  that  the  enforcement  of  the 
ordinance  would  oppress,  injure,  and  serious- 
ly damage  and  incommode  the  plaintiff  and 
all  others  similarly  situated. 

The  plaintiff  also  averred  that  the  ordi- 
nances if  executed  would  deprive  him  and 
others  similarly  situated  of  the  equal  pro- 
tection of  the  laws  and  be  in  violation  equal- 
ly of  the  Constitution  and  laws  of  the  United 
States  and  of  the  state ;  that,  under  the  laws 
and  ordinances  of  the  city  as  they  existed, 
he  and  all  others  similarly  situated  in  the 
locality  had  the  right  to  cause  houses  of 
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prostitution  and  assignation  suppressed  ai 
nuisances  per  se  and  the  inmates  arrested 
and  forced  to  vacate  and  remove  therefrom, 
and  of  that  right  the  plaintiffhad theretofore 
availed  himself;  *and  that  the  ordinances  if [593] 
executed  would  legalize  such  nuisance  and 
take  away  the  rights  of  citizens  theretofore 
existing  and  vested  in  plaintiff  and  others 
residing  in  that  locality. 

After  alleging  that  the  enforcement  of  the 
ordinance  would  woric  irreparable  damage 
and  injury  to  him  in  the  depreciation  in 
value  of  his  property,  because  it  would  cease 
to  be  a  fit  and  proper  place  for  the  dwelling 
house  of  himself,  his  wife,  and  children,  and 
necessitate  their  abandonment  of  the  same 
and  removal  from  the  locality,  he  prayed 
that  the  ordinances  might  be  declared  null 
and  void. 

The  writ  of  injunction  as  prayed  was  di- 
rected to  be  issued. 

The  city  of  New  Orleans,  its  mayor  and 
superintendent'  of  police,  pleaded  that  the 
court  was  without  jurisdiction  ratione  ma< 
lerice. 

Bernardo  Gonzales  Carbajal  intervened  by 
petition,  and  after  alleging  that  he  was  the 
owner  of  certain  improved  property  within 
the  limits  prescribM  by  the  above  ordi- 
nances, reiterated  all  the  allegations  of  the 
petition  of  L'Hote  so  far  as  they  related  to 
his  property,  and  averred  that  the  enforce- 
ment of  the  ordinances  would  work  great 
and  irreparable  injury  to  him  and  depreciate 
his  property  by  rendering  it  unfit  and  un- 
suitable for  dwelling  houses.  He  united  in 
the  prayer  that  the  ordinances  be  declared 
null  and  void. 

The  Church  Extension  Society  of  the  Meth- 
odist Episcopal  Church,  a  corporation  char- 
tered and  organized  under  the  laws  of  Penn- 
sylvania, also  intervened,  and  alleged  that  it 
was  the  owner  of  buildings  and  improve- 
ments within  the  above  district  which  were 
used  and  occupied  for  church  purposes ;  that 
a  religious  congregation  known  as  the  Union 
Chapel  of  the  Methodist  Episcopal  Church 
assembled  and  worshipped  therein  on  each 
and  every  Sabbath  and  on  Tuesday  and  Fri- 
day evenings,  as  well  as  on  other  stated  oc- 
casions; that  besides  the  religious  services 
conducted  in  that  church  a  Sunday  school 
was  organized  and  established  which  was  at- 
tended by  170  children,  who  received  reli- 
gious instruction  and  teaching,  and  that  the 
membership  of  that  congregation  consisted 
of  about  300  persons,  while  those  worship- 
ing in  the  church  numbered  about  600  per- 
sons. 

•The  society  reiterated  all  the  allegations  [(594 j. 
of  the  plaintiff's  petition  and  alleged  that  if 
the  ordinances  were  enforced  the  value  of  it)" 
property  would  be  destroyed  and  the  same 
would  be  unfit  for  the  purposes  for  which 
it  was  erected  and  was  now  being  used,  en- 
joyed, and  occupied;  that  the  threats  to  en- 
force the  ordinances  had  already  caused  a 
portion  of  the  congregation  attending  the 
church 'to  cease  from  attending  therein ;  that, 
encouraged  by  the  action  of  the  city  council 
of  New  Orleans  in  passing  the  ordinances,  a 
number  of  lewd  and  abandoned  women  had 
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already  taken  up  their  abode  and  habitation 
in  the  vicinity  of  the  church  and  were  ply- 
ing their  vocation  as  prostitutes;  and  that 
a  number  of  houses  were  then  in  progress  of 
erection  and  construction  which  were  intend- 
ed to  be  used  and  kept  as  brothels  and  houses 
of  prostitution,  and  other  places  had  been 
leased  and  let  for  the  purpose  of  carrying  on 
liquor  saloons  and  concert  halls,  for  the  pur- 
pose and  with  the  intention  of  changing  the 
hitherto  respectable  character  of  that  neigh- 
borhood into  a  resort  for  vice  and  the  es- 
tablishment of  nuisances  mala  in  ae. 

After  averring  that  the  above  ordinances 
were  in  violation  of  the  Constitution  of  the 
United  States  and  the  Constitution  and  laws 
of  Louisiana,  and  that  the  city  council  had  no 
right  to  destroy  the  value  of  the  intervener's 
property  and  render  the  neighborhood  in 
which  the  same  was  located  the  resort  of 
lewd  and  abandoned  women,  it  united  in  the 
prater  of  the  plaintiff's  petition  that  those 
ordinances  be  declared  null  and  void. 

The  exceptions  filed  by  the  defendants  to 
the  petitions  of  the  plaintiff  and  the  inter- 
veners having  been  overruled,  the  city  of 
Kew  Orleans  and  its  chief  of  police  filed  an 
answer  averring  that  the  ordinances  in  ques- 
tion were  legal  and  that  their  enforcement 
would  be  a  lawful  exercise  of  the  power  con- 
ferred upon  the  city,  and  especially  a  valid 
exercise  of  the  power  conferred  upon  it  by 
act  No.  45  of  1896. 

The  civil  district  court  rendered  judg- 
ment in  favor  of  the  plaintiff,  but  in  favor 
of  the  city  against  the  interveners.  From 
that  judgment  suspensive  appeals  were  al- 
lowed and  prosecuted  by  the  city  as  well  as 
by  the  Church  Extension  Society. 

By  the  final  judgment  of  the  supreme 
[596Jcourt  of  Louisiana  the  'judgment  of  the  civil 
district  court  in  favor  of  the  plaintiff  was 
reversed,  and  the  injunction  obtained  by  him 
was  dissolved  and  his  suit  dismissed,  while 
the  judgment  dismissing  the  intervening  pe- 
titions and  dissolving  the  injunction  granted 
on  behalf  of  the  interveners  was  affirmed.  61 
La.  Ann.  93,  44  L.  R.  A.   90,  24  So.  608. 

Mr.  E.  Howard  MoCaleb  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  ciror: 

The  extraordinary  power  conferred  upon 
the  mayor  by  the  ordinance  in  question  is  not 
due  process  of  law. 

Chy  Lung  v.  Freeman,  92  U.  S.  275,  23  L. 
ed.  550. 

Due  process  of  law  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case, 
in  which  the  citizen  has  an  opportunity  to 
be  heard  and  to  defend,  enforce,  and  protect 
his  rights.  A  hearing,  or  an  opportunity  to 
be  heard,  is  absolutely  essential. 

Black.  Const.  Law,  p.  481,  §  212:  Penno;/- 
er  V.  .Veff,  95  U.  S.  715,  24  L.  ed.  505. 

The  city  of  New  Orleans,  in  dedicating  the 
are*  prescribed  in  the  ordinance  for  the  resi- 
dence of  bawds  and  prostitutes,  infringes 
plaintiff's  and  intervener's  rights  of  proper- 
ty- 

Eaton  v.  Boston,  C.  <t  M.  R.  Co.  51  N.  H. 
504.  12  Am.  Rep.  147;  LacUlnnd  v.  Vnrth 
Missouri  R.  Co.  31  Mo.  180:  Wood,  Nuii>an< 
ceo.  SS  605,  743.  744,  755;  Pnmpelly  r.  Oreen 
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Ba,y  i  M.  Canal  Co.  13  WalL  166,  20  L.  sd. 

557. 

The  police  power  does  not  extend  to  ths 
supervision,  regulation,  and  inspection  o< 
prostitutes.  The  city  of  New  Orleans  has 
no  authority  to  regulate  prostitution. 

Tiedeman,  Limitation  of  Police  Power,  p. 
131,  H  49,  p.  150,  p.  3D1,  f  105. 

The  state  cannot,  under  the  exercise  of  its 
police  power,  encroach  upon  the  powers  ol 
the  general  povcmraent,  or  rights  granted  or 
secured  by  the  supreme  law  of  the  land. 

New  Orleans  Oaslight  Co.  v.  lyouisiana 
Light  d  Beat  Producing  it  Mfg.  Co.  115  U. 
S.  650,  20  L.  ed.  516.  6  Sup.  Ct  Rep.  252; 
Mugler  v.  Kansas,  123  U.  8.  661,  31  L.  ed. 
210,  8  Sup.  Ct.  Rep.  273;  Walling  v.  Michi- 
gan,  118  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct. 
Rep.  4.54 ;  Scott  r.  Donald,  165  U.  S.  58,  41 
L.  ed.  6.32,  17  Sup.  Ct.  Rep.  265. 

The  ordinance  complained  of  denies  to 
plaintiff  and  intervener  the  equal  protection 
of  the  laws.  Immoral  contracts  and  immor- 
al persons  are  permitted  in  one  portion  of 
the  city  of  New  Orleans,  and  prohibited  in 
the  others.  Tick  Wo  v.  Hopkins,  118  U.  8. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

To  recognize  the  right  of  the  city  to  cre- 
ate an  asylum  for  abandoned  women,  and  to 
dedicate  a  portion  of  her  territory  for  ths 
reoidence  of  this  class  of  people,  and  to  per- 
mit them  there  to  ply  their  unholy  vocation, 
is  a  violation  of  the  principles  of  the  Chris* 
tian  religion,  which  the  Supreme  Court  of 
the  United  States  says  is  the  foundation  of 
our  government  and  the  civilization  which  it 
has  produced  in  the  western  world. 

Church  of  Jesus  Christ  of  L.  D.  8.  v. 
United  States,  136  U.  S.  49,  34  L.  ed.  493,  10 
Sup.  Ct.  Rep.  792;  Wood,  Nuisances,  {{  29, 
32. 

Mr.  Junes  J.  MoIiOvcliUm  argued  ths 
cause  and.  with  Messrs.  Samuel  L.  Otlrnof* 
and  Branoh  K.  Miller,  flled  a  brief  for  de> 
fendant  in  error: 

It  ij  settled  that  police  laws  and  regula- 
tions are  not  unconsUtutional,  even  though 
they  may  disturb  the  enjoyment  of  individu- 
al rights.  If  the  individual  suffers  any  in- 
jury,  it  is  deemed  damnum  absque  injuria, 
or,  in  the  theory  of  the  law,  the  injury  to 
the  owner  is  deemed  compensated  by  ths 
public  benefit  the  regulation  is  designed  to 

1  Dill.  Mun  Corp.  p.  93;  1  Dillon,  {  310; 
Black,  Const.  Law,  p.  810;  Dwarris,  Stat- 
utes, p.  45.'). 

Tlie  Federal  Constitution,  broad  and  com- 
prehensive as  it  is,  was  not  designed  in  any 
respect  to  interfere  with  the  power  of  a 
state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people. 

Barbier  v.  Connolly,  118  U.  S.  31,  28  L. 
ed.  924,  5  Sup.  Ct.  Rep.  357. 

Ordinances  in  regulate  and  confine  ths 
prosecution  of  business,  even  lawful  and  not 
immoral  in  character,  within  certain  definits 
territorial  limits,  have  been  held  by  this 
court   as    being   purely     police    rcsrulations 
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within  tlie  competency  of  a  municipality 
poaseesed  of  ordinary  powers. 

Barhirr  v.  Connolly,  113  U.  8.  27,  28  L. 
ed.  923,  S  Sup.  Ct  Rep.  357;  Soon  Bing  v. 
Orowl«tf,  113  tJ.  S.  707,  28  L.  ed.  1146,  5  Sup. 
Ct.  Kq>.  730. 

The  confinement  of  houses  of  prostituUon 
to  certain  prescribed  limits,  in  the  judg- 
ment of  municipal  authorities  best  calcu- 
lated to  mitinte  their  eril  effects,  is  obvi- 
ously included  within  the  ordinary  powers 
of  a  municipal  corporation. 

State  V.  Karstendiek,  49  La.  Ann.  1621,  39 
L.  R.  A.  621,  22  So.  846. 

In  Louisiana  the  power  to  suppress  such 
establishments  has  been  held  free  from  oon- 
■titutional  objection. 

Bhreveport  t.  Jtooa,  35  La.  Ann.  1011. 

[595]  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  question  presented  in  this  case  is 
whether  an  ordinance  of  the  city  of  New  Or- 
leans prescribing  limits  in  that  city,  outside 
of  which  no  woman  of  lewd  character  shall 
dwell,  operates  to  deprive  these  plaintiffs  in 
error  of  any  right  secured  by  the  Constitu- 
tion of  the  United  States.  It  is  well,  in  the 
first  place,  to  look  at  the  negative  side  and 
see  what  is  not  involved.  No  woman  of  that 
character  is  challenging  its  validity;  there 
is  no  complaint  by  her  that  she  is  deprived 
of  any  personal  rights,  either  as  to  the  con- 
trol of  her  life  or  the  selection  of  an  abiding 
place.  She  is  not  saying  that  she  is  denied 
the  right  to  select  a  home  where  she  may  de- 
sire, or  that  her  personal  conduct  is  in  any 
way  interfered  with.  In  brief,  the  persons 
named  in  the  ordinance,  and  against  whom 
its  provisions  are  directed,  do  -not  question 
its  validity. 

In  the  second  place,  no  person  owning 
buildings  outside  of  the  prescribed  limits  is 
complaining  that  he  is  deprived  of  a  possible 
tenant  by  virtue  of  the  ordinance,  or  saying 
that  the  abridgment  of  her  freedom  of  dom- 
icil  operates  to  cut  down  the  amount  of  his 
rents. 

In  the  third  place,  it  will  be  perceived  that 
the  ordinance  does  not  attempt  to  give  to 
persons  of  such  character  license  to  carry  on 
their  business  in  any  way  they  see  fit,  or,  in- 
deed, to  carry  it  on  at  all,  or  to  conduct 
themselves  in  such  a  manner  as  to  disturb 
the  public  peace  within  the  prescribed  lim- 
[S96]its.  Clauses  8  *and  4  of  the  first  section  of 
the  ordinance  are  clearly  designed  to  restrain 
any  public  manifestation  of  the  vocation 
which  these  persons  pursue,  and  to  keep  so 
far  as  possible  unseen  from  public  gaze  the 
character  of  their  lives,  white  clauses  6,  7, 
8  and  9  provide  means  for  enforcing  order 
and  preventing  disturbances  of  the  peace. 

The  question,  therefore,  is  simply  whether 
one  who  may  own  or  occupy  property  in  or 
adjacent  to  the  prescribed  limits,  whether 
occupied  as  •  residence  or  for  other  purposes, 
can  prevent  the  enforcement  of  such  an  ordi- 
nance on  the  ground  that  1^  it  bis  rights 
under  the  Federal  Constitution  are  invaded. 

In  this  respect  we  premise  by  saying  that 
one  of  the  difficult  social  problems  of  the  day 
is  what  shall  be  done  in  respect  to  those  to* 
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cations  whieh  minister  to  and  feed  upon  hu* 
man  wealcnesses,  appetites,  and  passion*. 
The  management  of  these  vocations  comes 
directly  within  the  scope  of  what  is  known 
as  the  police  power.  They  affect  directly 
the  public  health  and  morals.  Their  man- 
agement becomes  a  matter  of  growing  im- 
portance, especially  in  our  larger  cities, 
where  from  the  very  density  of  population 
the  things  which  minister  to  vice  tend  to  in- 
crease and  multiply.  It  has  been  often  said 
that  the  police  power  was  not  by  the  Federal 
Constitution  transferred  to  the  nation,  but 
was  reserved  to  the  states,  and  that  upon 
them  rests  the  duty  of  so  exercising  it  as  to 
protect  the  public  health  and  morals.  While, 
of  course,  that  power  cannot  be  exercised  by 
the  states  in  any  way  to  infringe  upon  the 
powers  expressly  granted  to  Congress,  yet 
until  there  is  some  invasion  of  congressional 

SDwer  or  of  private  rights  securM  by  the 
onstitution  of  the  UniUd  States,  the  action 
of  the  states  in  this  respect  is  beyond  ques- 
tion in  the  courts  of  the  nation.  In  Barbier 
V.  Connolly,  113  U.  S.  27,  31,  28  L.  ed.  023, 
924,  5  Sup.  Ct.  Rep.  357,  359,  it  was  said: 

"But  neither  the  amendment — broad  and 
comprehensive  as  it  is — nor  any  other 
amendment  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education, 
and  good  order  of  the  people." 

See  also  Hannibal  rf  St.  J.  R.  Co.  v.  Huaen, 
95  U.  8.  465,  24  L.  ed.  527 ;  Boston  Beer  Co. 
V.  Maaiachtucttn,  97  V.  8.  25,  24  L.  ed.  089; 
Patterson  v.  Kentucky,  -97  U.  8.  501.  24  L.1897] 
ed.  1115;  yortktcestcm  Fertilizing  Co.  v. 
Hyde  Park,  97.  U  8.  669,  24  L.  ed. 
1036;  Plumley  v.  Maasaohutettt.  155  U. 
S.  461.  30  li.  ed.  223,  16  Sup.  Ct  Rep.  154, 
and  cases  in  the  opinion. 

Obviously,  the  r^rul^l^ion  of  houses  of  ill 
fame,  legislation  in  respect  to  women  of 
loose  character,  may  involve  one  of  three  pos- 
sibilities: First,  absolute  prohibition;  sec- 
ond, full  freedom  in  respect  to  place,  coupled 
with  rules  of  conduct;  or,  third,  a  restriction 
of  the  location  of  such  houses  to  certain  de- 
fined limits.  Whatever  course  of  conduct 
the  legislature  may  adopt  is  in  a  general  wav 
conclusive  upon  all  courts,  state  or  Federal. 
It  is  no  part  of  the  judicial  function  to  de- 
termine the  wisdom  or  folly  of  a  regulation 
by  the  legislative  body  in  respect  to  matters 
of  a  police  nature. 

Now,  this  ordinance  neither  prohibits  ab- 
solutely nor  gives  entire  freedom  to  the  voca- 
tion of  these  women.  It  attempts  to  confine 
their  domicil,  their  lives,  to  certain  terri- 
torial limits.  Upon  what  ground  shall  it  be 
adjudged  that  such  restriction  it  unjustifi- 
able; that  it  is  an  unwarranted  exercise  of 
the  police  power  t  Is  the  power  to  control 
and  regulate  limited  only  as  to  the  matter  of 
territory  T  May  that  not  be  one  of  the  wis- 
est and  safest  methods  of  dealing  with  the 
problem?  At  any  rate,  can  the  power  to  so 
regulate  be  denied  T  But  given  the  power 
to  limit  the  vocation  of  these  persons  to  cer- 
tain localities,  and  no  one  can  question  the 
legality  of  the  location.    The  power  to  pre- 
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aeribe  a  limitation  carries  with  it  the  power 
to  diBcriminate  against  one  citizen  and  in 
favor  of  another.  Some  must  suffer  by  the 
establishment  of  any  territorial  boundaries. 
We  do  not  question  what  is  so  earnestly  said 
by  counsel  for  plaintiffs  in  error  in  respect 
to  the  disagreeable  results  from  the  neigh- 
borhood of  such  houses  and  people;  but  if 
the  power  to  prescribe  territorial  limits  ex- 
ists, the  courts  cannot  say  that  the  limits 
shall  be  other  than  those  the  legislative  body 
prescribes.  If  these  limits  hurt  the  present 
plaintiffs  in  error,  other  limits  would  hurt 
others.  Hut  clearly  the  inquiry  as  to  the 
reasonableness  or  propriety  of  the  limits  is 
a  matter  for  legislative  consideration,  and 
cannot  become  the  basis  of  judicial  action. 
The  ordinance  is  an  attempt  to  protect  a 
part  of  the  citizens  from  the  unpleasant  con- 
sequences of  such  neighbors.  Because  the 
[598]legi8lative  *body  is  unable  to  protect  all, 
must  it  be  denieil  the  power  to  protect  any? 
It  is  said  that  this  operates  to  depreciate 
the  pecuniary  value  of  the  property  belong- 
ing to  the  plaintiffs  in  error,  but  a  similar 
result  would  follow  if  other  limits  were  pre- 
scribed, and  therefore  the  power  to  prescribe 
limits  could  never  be  exercised,  because, 
whatever  the  limits,  it  might  operate  to  the 

Eecuniary    disadvantage  of    some  property 
olders. 

The  truth  is,  that  the  exercise  of  the  police 
power  often  works  pecuniary  injury,  but  the 
settled  rule  of  this  court  is  that  the  mere 
fact  of  pecuniary  injury  does  not  warrant 
the  overthrow  of  legislation  of  a  police  char- 
acter. 

Among  the  cases  in  which  this  question 
has  been  presented  may  be  noticed  North- 
uiestem  Fertilizing  Co.  v.  Byde  Park,  97  U. 
8.  659,  24  L.  ed.  1036,  and  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273.  In  the.  first  of  these  cases  an  act  of 
the  general  assembly  of  the  state  of  Illinois 
had  authorized  the  fertilizing  company  to 
establish  a  plant  for  the  purpose  of  convert- 
ing dead  animals  into  an  agricultural  fer- 
tilizer. In  pursuance  of  this  authority  the 
company  had  built  its  factory  outside  the 
then  limits  of  the  city  of  Chicago  and  in  a 
territory  adjacent  to  which  there  was  no 
population.  As  the  years  rolled  by  popula- 
tion gathered  around  the  factory,  and  the 
character  of  the  work  carried  on  was  such 
as  to  make  it  a  nuisance  to  the  neighborhood. 
The  village  of  Hyde  Park,  which  had  grown 
up  around  the  works  of  the  company,  passed 
an  ordinance  to  suppress  these  works,  and  a 
bill  was  filed  in  the  state  court  to  restrain 
the  enforcement  of  that  ordinance.  The  su- 
preme court  of  the  state  held  the  ordinance 
valid,  and  on  error  to  this  court  that  judg- 
ment was  affirmed.  Although  there  was  a 
charter  right  to  maintain  these  works,  and 
although  when  established  they  were  located 
in  a  territory  in  which  there  was  no  popula- 
tion, yet  when  population  had  gathered 
around  them  the  police  power  of  the  state 
was  held  suflicient  to  stop  their  existence, 
and  that  without  compensation  to  the  owner. 
The  pecuniary  injury  which  directly  resulted 
to  the  company  from  the  stoppage  of  its 
works  was  held  no  bar  to  the  police  power 
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of  the  state.  In  the  other  case  Mugler  had 
established  a  brewery  in  K*ihi»b,  when  mdi 
au  institution  wae  authorized  by  the  laws  of 
the  *state.  The  buildings  and  maduoerylUV] 
were  of  little  value  except  for  tiie  purpoae  of 
manufacturing  beer.  Yet  when  "'^f  t.  id 
the  exercise  of  its  police  power,-  determined 
that  the  manufacture  of  beer  should  cease,  it 
was  ruled  by  this  court  that  the  pecuniary 
loss  to  Mugler  did  not  justify  any  restraint 
of  the  legislative  acts  prohibiting  the  manu- 
facture of  beer.  Each  individual  holds  hia 
property  subject  to  the  ordinary  and  rea- 
sonable exercise  of  the  police  power,  and  the 
fact  that  its  exercise  may  in  a  particular 
case  work  pecuniary  injury  was  adjudged 
insufficient  to  stay  the  legislative  action.  It 
is  true  those  cases  involved  pecuniary  injury 
to  the  persons  whose  action  was  prohibited, 
but  it  cannot  be  that  the  police  power  of  a 
state  can  be  stayed  because  it  works  injury 
to  one  person,  and  not  stayed  if  it  works  in- 
jury to  another. 

In  1  Dill.  Mun.  Corp.  4th  ed.  f  141,  the 
rule  is  thus  stated : 

"Laws  and  ordinances  relating  to  the  com- 
fort, health,  convenience,  good  order,  and 
general  welfare  of  the  inhabitanta  are  com- 
prehensively styled  'Police  Laws  or  Regula- 
tions.' It  is  well  settled  that  laws 'and  regu- 
lations of  this  character,  though  they  may 
disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provi- 
sion is  made  for  compensation  for  such  dis- 
turbances. They  do  not  appropriate  private 
property  for  public  use,  but  simply  regulate 
its  use  and  enjoyment  by  the  owner.  If  be 
suffers  injury  it  is  either  damnum  ahtqrte 
injuria,  or,  in  the  theory  of  the  law,  he  is 
compensated  for  it  by  sharing  in  the  general 
benefits  which  the  regulations  are  intended 
and  calculated  to  secure.  The  citizen  owns 
his  property  absolutely,  it  is  true;  it  cannot 
be  taken  from  him  for  any  private  use  what- 
ever, without  his  consent,  nor  can  it  be  taken 
for  any  public  use  without  compensation; 
still  he  owns  it  subject  to  this  restriction, 
namely,  that  it  must  be  so  used  as  not  un- 
reasonably to  injure  others,  and  that  the  sov- 
ereign authority  may,  by  piolice  regulations, 
so  direct  the  use  of  it  that  it  shall  not  prove 
pernicious  to  his  neighbors,  or  the  citizens 
generally." 

The  learned  author,  in  these  and  aceom- 
panying  sentences,  is  discussing  the  rule 
when  legislative  action  operates  directly  up- 
on the  property  of  the  complainant  and 
where  injuries  alleged  *to  result  are  the  di-[IOO] 
rect  consequence  of  legislative  action.  If 
under  such  circumstances  the  individual 
has  no  cause  of  action,  a  fortiori  most  the 
same  be  true  when  the  injuries  are  not  di- 
rect but  consequential,  when  his  property  is 
not  directly  touched  by  the  legislative  ac- 
tion but  is  affected  in  only  an  incidental  and 
consequential  way.  Here  the  ordinance  in 
no  manner  touched  the  property  of  the  plain- 
tiffs. It  subjected  that  property  to  no  bur- 
den, it  cast  no  duty  or  restraint  upon  it,  and 
only  in  an  indirect  way  can  it  be  said  that 
its  pecuniae  value  was  affected  by  this  or- 
dinance.   Who  can  say  in  advance  that  in 
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firoximity  to  their  property  any  houses  of 
he  character  indicated  will  be  established, 
or  that  any  persons  of  loose  character  will 
find  near  by  a  home?  They  may  go  to  the 
other  end  of  the  named  district.  All  that 
can  be  said  is  that  by  narrowing  the  limits 
within  which  such  houses  and  people  must 
be,  the  greater  the  probability  of  their  near 
location.  Even  if  any  such  establishment 
should  be  located  in  proximity,  there  is  noth- 
iag  in  the  ordinance  to  deny  the  ordinary 
right  of  the  individual  to  restrain  a  private 
nuisance.  Under  these  circumstances  we  are 
of  the  opinion  that  the  ordinance  in  question 
is  not  one  of  which  the  plaintiffs  in  error 
can  complain.  The  judgment  of  the  Su- 
preme  Court  of  Louisiana  is  therefore  af- 
firmed. 


01]     •GEORGE  S.  WnXIAMS,  Plff.  in  Err., 

V. 

C.  E.  WINGO. 

(See  S.  C.  Reporter'a  ed.  eoi-«04.) 

Ferry  lioense — as  a  contract — effect  of  gen- 
eral law. 

A  ferry  license  granted  by  the  county  court  un- 
der Va.  act  March  5.  1840  (Va.  Code  1873, 
chap.  64,  I  23),  which  was  an  act  of  general 
legislation  making  It  unlawful  for  the  court 
to  grant  a  licenee  for  a  ferry  within  %  mile 
of  any  other  ferry,  does  not  constitute  a  con- 
tract the  obligation  of  which  Is  impaired  by 
Va.  act  March  5,  1804,  which  specially  aa- 
thorlzes  the  establishment  of  a  ferry  within 
leas  than  M  mile  ol  the  former  ferry. 

[No.  222.] 

Argf^  April  It,  12, 1900.    Decided  May  H, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
»  decision  affirming  a  judgment  sustaining 
»  ferry  license.     Affirmed. 

Statement  by  Mr.  Justice  Brevreri 
C^l  "By  the  statutes  of  Virginia  authority  was 
given  to  the  county  courts  of  the  several 
counties  to  license  ferries.  By  an  act  passed 
March  5,  1840  (Acts  Assembly  18.39-1840,  p. 
68),  carried,  with  simply  verbal  changes, 
into  chap.  64  of  the  Code  of  Virginia  of  1873 
as  §  23,  and  subsequently  into  chap.  62  of  the 
Code  of  1887  as  |  1386,  it  was  provided: 

"Be  it  enacted  by  the  general  assembly, 
That  it  shall  not  be  lawful  for  the  court  of 
any  county  to  grant  leave  to  establish  a 
ferry  over  any  watercourse  within  one  half 
mile,  in  a  direct  line,  of  any  other  ferry  legal- 
ly established  over  the  same  watercourse." 

In  1880  the  county  court  of  Giles  county 
gave  to  the  plaintiff  in  erroralicensetomain- 


NOTK. — A»  to  uhat  laws  arc  void  a«  impair- 
ing obligation  of  contracts — sec  note  to  Fletch- 
er V.  Peck.  3  L.  ed.  V.  S.  162. 

All   to   what   contracts    the   rule   prohibiting 
states  from   impairing    obligation    affects — see 
note     to    Franklin    County    Grammar    School 
▼.  Bailey  (Vt.)  10  L.  B.  A.  405. 
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tain  a  ferry  across  New  river.  On  March  S, 
1894,  the  general  assembly  of  Virginia  passed 
tlie  following  act  (Acts  Assembly  1893- 
1894,  .p.  789): 

"Be  it  enacted  by  the  general  assembly  of 
Virginia,  That  it  shall  be  lawful  for  the 
county  court  of  Giles  county  to  establish  a 
ferry  at  a  point  on  New  river,  in  said  county 
at  a  point  around  Egglcstons  Springs  depot 
and  between  Egglestons  Springs  and  Eggles- 
tons  depot,  on  the  New  river  branch  of  the 
Xorfollv  &  Western  Railroad,  Giles  county, 
Virginia.  Said  court  in  establishing  said 
ferry  shall  be  bound  by  sections  thirteen  hun- 
dred and  seventy-five,  thirteen  hundred  and 
seventy-six,  thirteen  hundred  *and  seventy- [60S] 
seven,  thirteen  hundred  and  seventy-eight, 
thirteen  hundred  and  seventy-nine,  tliirteen 
hundred  and  eighty,  thirteen  hundred 
and  eighty-one,  thirteen  hundred  and 
eighty-two,  thirteen  hundred  and  eighty- 
three,  thirteen  hundred  and  eighty-lour, 
and  thirteen  hundred  and  eighty-five  of  the 
Code  of  Virginia;  but  section  thirteen  hun- 
dred and  eighty-six  of  said  Code  so  far  as 
the  distance  of  one  half  a  mile  is  concerned, 
shall' not  apply  to  the  establishment  of  said 
ferry  at  said  place." 

Under  this  act  a  license  was  given  to  the 
defendant  in  error  to  establish  a  ferry  within 
less  than  half  a  mile  of  the  ferry  established 
by  the  plaintiff  in  error  under  his  prior  li- 
cease.  The  rightfulness  of  this  action  was 
sustainedby  the  circuitcourt  of  Giles  county, 
and  subsequently  by  the  supreme  court  of  ap- 
peals of  the  state  of  Virginia,  and  to  review 
such  decision  this  writ  ot  error  wag  brought. 

Mr.  W.  J.  Henson  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error. 

ilr.  Samnel  W.  WUllams  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brewer  delivered  the  opin-[6021 
ion  of  the  court: 

The  contention  of  the  plaintiff  in  error  is 
that,  under  the  laws  of  the  state  of  Virginia 
in  force  at  the  time  of  such  action,  the  li- 
cense granted  by  the  county  court  to  him  to 
establish  a  ferry  created  a  contract  between 
him  and  the  state  to  the  effect  that  no  ferry 
should  be  established  within  half  a  mile; 
and  that  the  act  of  1894  and  the  subsequent 
proceedings  of  thecounty  court  of  Giles  coun- 
ty impaired  the  obligation  of  that  contract, 
and,  therefore,  were  repugnant  to  section  10 
of  article  1  of  the  Constitution  of  the  United 
States. 

This  is  an  obvious  error.  The  act  of  1840 
was  one  of  general  legislation,  and  subject 
to  repeal  by  the  general  assembly.  No  rights 
could  be  created  under  that  statute  beyond 
its  terms,  and  by  it  no  restraint  was  placed 
upon  legislative  action.  When  the  general 
assembly  gave  to  the  county  courts  power  to 
license  ferries  it  by  that  act  in  effect  forbade 
them  to  establish  a  second  *fcrry  within  half[6081 
a  mile  of  one  already  established,  but  that 
bound  only  the  county  court.    It  did  not  tie 
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the  hands  of  the  legislature,  or  prevent  it 
from  authorizing  another  ferry  within  a  half 
mile  whenever  in  its  judgment  it  saw  fit.  A 
contract  binding  the  state  is  only  created  by 
clear  language,  and  is  not  to  be  extended  by 
implication  beyond  the  terms  of  the  statute. 
Fanning  v.  Oregoire,  16  How.  524;  14  L.  ed. 
1043,  is  in  point  and  decisive.  In  that  case 
the  plaintift  was  by  an  act  of  the  Iowa  terri- 
torial legislature  given  authority  to  estab- 
lish a  ferry  across  the  Mississippi  river  at 
the  then  town  of  Dubuque,  and  the  act  also 
provided  that  no  court  or  board  of  county 
commissioners  should  authorize  any  other 
person  to  keep  a  ferry  within  the  limits  of 
the  town.  The  city  of  Dubuque  was  thereaft- 
er incorporated,  and  under  its  general  cor- 
porate powers  entered  into  a  contract  with 
the  defendant  to  run  a  steam  ferryboat  across 
the  river.  The  plaintiff  thereupon  filed  a  bill 
to  restrain  the  defendant  from  so  doing.  It 
was  held  that  the  bill  could  not  be  main- 
tained, this  court  saying  (pp.  533,  534,  14  L. 
ed.  1047): 

"Although  the  county  court  and  county 
commissioners  were  prohibited  from  grant- 
ing another  license  to  Dubuque,  yet  this  pro- 
hibition did  not  apply  to  the  legislature; 
and  as  it  had  the  power  to  authorize  another 
ferry,  the  general  authority  to  the  council  to 
'license  and  establish  ferries  across  the  Mis- 
sissippi river  at  the  city,'  enabled  the  cor- 
poration, in  the  exercise  of  its  discretion,  to 
Srant  a  license,  as  the  legislature  might  have 
one.  .  .  .  The  restriction  on  the  com- 
missioners of  the  county  does  not  apply,  in 
terms,  to  the  city  council;  and  the  court 
thinic  it  cannot  be  made  to  apply  by  implica- 
tion." 

This  case  was  cited  with  approval  in 
Wheeling  d  B.  Bridge  v.  Wheeling  Bridge, 
138  U.  S.  287.  34  L.  ed.  967,  11  Sup.  Ct  Rep. 
301.  in  which  this  very  statute  of  Virginia 
of  1840  was  under  consideration,  and  it  was 
said  (p.  21)2,  L.  ed.  p.  969,  Sup.  Ct.  Rep.  p. 
303)  : 

"Here  the  prohibition  of  the  act  of  1840 
was  only  upon  the  county  courts,  and  that  in 
no  way  affected  the  legislative  power  of  the 
state." 

The  case  of  The  Binghamton  Bridge,  3 
Wall.  51,  sub  nom.  Chenango  Bridge  Co.  v. 
Binghamton  Bridge  Co.  18  L.  ed.  137,  is  not 
inconsistent.  There  an  act  of  the  legisla- 
ture, authorizing  the  one  bridge,  contained 
a  proviso  "that  it  should  not  be  lawful  for 
[•04]* any  person  or  persons  to  erect  a  bridge 
within  a  distance  of  two  miles."  That  pro- 
vision was  held  a  part  of  the  contract  be- 
tween the  state  and  the  bridge  company,  Mr. 
Justice  Davis,  speaking  for  a  majority  of  the 
oourt,  saying  (p.  81,  L.  ed.  p.  145) : 

"As  there  was  no  necessity  of  laying  a  re- 
straint on  unauthorized  persons,  it  is  clear 
that  such  restraint  was  not  within  the  mean 
ing  of  the  legislature.  The  restraint  was  un 
the  legislature  itaelf.  The  plain  reading  of 
the  provision,  'that  it  shall  not  be  lawful  for 
any  person  or  persons  to  erect  a  bridge  with- 
in a  distance  of  two  miles,'  is,  that  the  I^a- 
lature  leill  not  make  it  UnefiU  by  licenaing 
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any  person  or  association  of  persons  to  d» 

it." 

In  the  case  at  bar  the  only  effect  of  the  act 
of  1840,  while  in  force,  was,  aa  we  have  aaid, 
to  tie  the  hands  of  the  county  court.  It 
operated  in  no  manner  as  a  restraint  up<Mi 
the  legislature  or  as  a  contract  upon  its  {wrt 
that  the  state  would  not  act  whenever  in  its 
judgment  it  perceived  the  necessity  for  aaad- 
ditional  ferry.  The  fact  that  in  this  cass 
the  special  authority  was  given  to  the  counter 
court  is  immaterial.  A  general  act  forbid- 
ding county  courts  to  license  additional 
ferries  is  not  infringed  by  a  subsequent  act 
giving  special  right  to  a  single  county  oourt 
to  establish  a  particular  ferry.  No  promise 
made  by  the  legislature  by  the  first  act  is 
broken  by  the  second.  The  judgment  of  tha 
Supreme  Court  of  Appeals  of  Virginia  was 
correct,  and  is  affirmed. 


•GEORGKTTE   A.   CHAMBERLIN   et   ai..[60SI 
Appts., 
v. 

HORATIO  BROWNING  and  Alpheus  Mid- 
dleton.  Trading  as  Browning  &  Middleton ; 
Thomas  T.  Keane;  The  Central  National 
Bank  of  Washington;    and    Edward    C. 

Whitford. 

(See  S.  C.  Reporter's  ed.  606-609.). 

Appeal — amount  in  dispute-^uniting  aspe- 
rate claims  of  appellees. 

1.  The  separate  and  distinct  claims  of  attadi- 
ment  creditors  cannot  be  united  for  the  pur- 
pose of  making  the  Jarladletlonal  amount  on 
appeal  from  a  judgment  denying  an  Injunction 
to  prevent  tbe  enforcement  of  tbelr  claims 
against  real  estate,  where  they  do  not  jointly 
assert  their  claims,  or  claim  under  a  commoa 
right. 

2.  An  appellant  cannot  nnlte  the  separate  in- 
terests of  appellees,  to  moke  up  the  jurlsdic-    ' 
tlonal  amount,  for  the  purpose  of  an  appeal. 

If  tbe  appellees  could  not  have  done  so  Is 
case  of  recovery  against  them. 

[No.  261.] 

Argued  April   19,   1900.    Decided  May  H, 

1900. 

APPEAL  from  a  decision  of  the  Court  of 
Appeals  of  the  District  of  Columbia  af- 
firming a  decree  of  reversal.    Dismissed  for 
want  of  jurisdiction. 
See  same  case  below,  14  App.  D.  C.  389. 

Statement  by  Mr.  Justice  WMtet 

*John  D.  Scott  executed  in  the  District  of[00S] 
Columbia,  on  April  24, 1886,  a  deed  of  Tolna- 
tary  assignment  for  the  benefit  of  hie  credi- 
tors, embracing  in  a  schedule  of  his  assets, 
among  other  property,  a  life  estate  in  certain 
land  situated  in  Montgomery  county,  Mary- 
land. Horatio  Browning  qualified  as  as- 
signee under  the  deed  of  assignment. 


Nora. — As  to  amount  necessary  Ut  give  VnUet 
States  auvreme  Oourt  jurisdiotion — see  note  to 
Schunk  T.  Moltne,  M.  *  8.  C».  87  L.  ed.  O.  8. 
2S5. 
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Various  steps  were  taken  under  the  assign- 
ment, but  prior  as  well  as  subsequent  to  ttxe 
recording  of  the  deed  in  Montgomery  county, 
Maryland,  certain  creditors  of  Scott,  all  but 
one  of  whom  resided  in  the  District  of  Col- 
umbia, seized  the  real  estate  referred  to  un- 
der attachment  process  issued  in  Mary- 
land. The  attachment  proceedings  went 
to  judgment,  whereupon  one  of  the  judg- 
ment creditors  filed  a  bill  in  the  Mary- 
land court  to  declare  that  the  interest  of 
Scott  in.  said  real  estate  was  in  fee  simple, 
and  not  merely  a  life  estate.  In  this  latter 
suit  a  decree  was  entered  sustaining  the 
claim  of  the  creditors,  and  proceedings  were 
then  taken  by  the  several  creditors  to  en- 
force their  judgment  claims  against  said  real 
estate. 

The  appellants,  as  creditors  of  Scott,  there- 
upon filed  their  bill  in  the  supreme  court  of 
the  District  of  Columbia  against  Scott, 
Browning,  the  assignee,  and  the  various 
creditors  who  had  instituted  the  attachment 
proceedings  in  Maryland.  In  substance  the 
bill  set  out  the  various  facta  hereinbefore  re- 
806]cited,  charged  *that  the  attaching  creditors 
liad  actual  and  constructive  notice  of  the 
deed  of  assignment,  and  had  participated  in 
the  proceedings  thereunder,  and  were  with- 
out lawful  right  to  enforce  their  attachment 
claims  against  the  real  estate  referred  to, 
and  thus  to  secure  a  preference  orer  the 
other  creditors  who  had  elected  to  take  the 
benefit  of  the  deed  of  assignment.  The  sums 
sought  to  be  recovered  by  each  of  the  attach- 
ing creditors  in  the  proceedings  in  Maryland 
were  enumerated  in  the  bill,  and  in  no  in- 
stance did  the  claim  or  claims  of  any  of  said 
creditors  aggregate  more  than  $3,500.  Va- 
rious allegations  were  also  contained  in  the 
bill  with  respect  to  mismanagement  by 
Browning  in  the  execution  of  his  trust  as 
assignee.  Part  of  the  specific  relief  prayed 
in  the  bill  was  the  removal  of  Browning  as 
assignee,  a  stating  of  his  accounts,  discovery 
by  Scott  of  further  assets,  and  ttie  execution 
by  him  of  a  deed  in  fee  simple  of  the  Mary- 
land property.  As  to  the  attaching  credit- 
ors, the  following  relief  was  prayed : 

"Six.  That  the  attaching  creditors  be  re- 
strained, pending  this  action,  from  in  any 
manner  proceeding  to  enforce  their  said  at- 
tachments on  judgments  of  condemnation 
against  said  Maryland  land,  and  from  doing 
any  act  or  thing  to  hinder,  delay,  or  inter- 
fere with  the  control  or  management  of  the 
estate  abroad  for  the  equal  benefit  of  all  said 
Scott's  creditors,  and  from  in  any  way  seek- 
ing to  secure  to  themselves  any  greater  bene- 
'  fit  or  interest  out  of  said  estate  and  effects 
than  shall  represent  their  'pro  rata'  share 
under  said  assignment,  and  that  on  final 
hearing  such  injunction  be  made  perpetual. 

"Seven.  Or,  if  this  cannot  be  done,  that 
the  attaching  creditors  be  directed  to  bring 
Into  court  any  moneys  realized  from  said 
land,  and  that  the  same  be  treated  as  assets 
passing  by  said  deed  of  assignment,  and  dis- 
tributM  among  the  creditors  as  therein  di- 
rected." [Keane  v.  Chamberlain,  14  App.  D. 
C.  84.] 

Each  of  the  defendants  who  are  appellees 
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in  this  court  demurred  to  the  bill.  From 
an  order  overruling  the  demurrers  an  appeal 
was  allowed  by  the  court  of  appeals  of  tha 
District  of  Columbia.  Tliat  court  reversed 
the  order  made  by  the  lower  court  and  re- 
manded the  cause,  with  directions  to  sustain 
the  demurrers  and  dismiss  the  bill  as  to  tha 
appellees  Keane,  Middleton,  *tiie  Central  Na-[60T] 
tional  Bank  of  Washington,  Edward  O.  Whit- 
ford,  and  the  partnership  of  Browning  and 
Middleton,  and  for  furtiier  proceedings  not 
inconsistent  with  the  opinion  of  the  ootirt. 
Thereafter  the  supreme  court  of  the  District^ 
upon  consideration  of  the  mandate  of  tlM 
court  of  appeals,  entered  a  decree  sustaining 
the  demurrers  and  dismissing  the  bill  of  com- 
plaint as  to  the  defendants  named  in  tha 
mandate  of  the  court  of  appeals.  From  this 
decree  the  case  was  again  taken  to  the  court 
of  appeals,  and  that  court  affirmed  said  de- 
cree.   This  appeal  was  then  taken. 

ifr.  O.  B.  HmllMB  argued  the  cause  and 
filed  a  brief  for  appellants: 

In  a  suit  for  property,  plaintiff's  averment 
of  value  determines  the  amount  in  contro- 
versy. 

Bennett  v.  Buttencorth,  8  How.  124,  13  L. 
ed.  850. 

The  value  of  the  specific  property  which 
is  in  litigation  must  determine  the  jurisdic- 
tion. The  value  of  a  trust  estate  which  is 
involved  is  the  value  of  the  matter  which  is 
in  dispute,  for  the  purpose  of  an  appeal  by 
the  trustee. 

Kenad/jy  v.  Bdwarda,  134  U.  8.  117,  38  L. 
ed.  853,  10  Sup.  Ct  Rep.  623. 

If  the  determination  of  a  cause  necessari- 
ly involve  the  validity  of  title  to  land  of 
more  than  $5,000  in  value,  and  several  plain- 
tifTs  claim  under  it,  although  the  claim  of 
no  one  exceeds  that  sum,  the  amount  is  with- 
in the  jurisdiction  of  the  Supreme  Court. 

New  Orleans  P.  R.  Co.  v.  Parker,  143  U. 
S.  42,  3C  L.  ed.  66,  12  Sup.  Ct.  Bep.  364. 

When  a  bill  by  a  preferred  creditor  for 
more  than  $5,000,  under  an  assignment,  to 
enjoin  a  sale  of  the  property  by  attaching 
creditors  and  to  establish  the  assignment 
with  its  preferences,  is  dismissed,  the  dis- 
tribution of  the  assigned  property  among 
those  claiming  under  the  assignment  not  l>e- 
ing  in  question,  an  appeal  may  be  had  if  the 
property  involved  in  the  assignment  exceeds 
$5,000  in  value,  although  the  amount  of  the 
claims  of  the  attaching  creditors  is  less  than 
that  sum. 

Estea  V.  Uuntor,  121  U.  8.  183,  30  L.  ed. 
884,  7  Suo.  Ct.  Rep.  854;  122  U.  S.  460,  30 
L.  ed.  122*8,  7  Sup.  Ct.  Rep.  1276;  Oihaon  v. 
Shufeldt,  122  U.  S.  27,  30  L.  ed.  1083,  7  Sup. 
Ct.  Rep.  1006:  Stuart  v.  Boukeare,  133  U. 
S.  78,  33  L.  ed.  568,  10  Sup.  Ct  Rep.  242; 
The  Alaska,  130  U.  S.  201,  sub  nom.  Met- 
calfe v.  The  Alaska,  32  L.  ed.  923,  9  Sup.  Ct 
Reo.  461 ;  Lovell  v.  Cragin,  136  U.  S.  150,  34 
L.  ed.  370,  10  Sup.  Ct.  Rep.  1024;  Brown  v. 
Trousdale,  138  V.  S.  389,  34  L.  ed.  987,  11 
Sup.  Ct.  Rep.  308;  Clay  v.  Field,  138  U.  S. 
464.  34  L.  ed.  1044,  11  Sup.  Ct.  Rep.  419. 

ilessrs.  Arthnr  Peter  and  A.  A.  Bir- 
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mtj  argued  the  cause  and,  with  Mr.  Jannea 
S.  Edioards,  filed  a  brief  for  appellees: 

It  is  well  settled  that  neither  codef  endants 
nor  ooplaintifTs  can  unite  their  separate 
and  distinct  interests,  for  the  purpose  of 
making  up  the  amount  necessary  to  give 
this  court  Jurisdiction  upon  writ  of  error  or 
appeal. 

Henderson  y.  Wadsux>rih,  115  U.  S.  276, 
29  L.  ed.  379,  6  Sup.  Ct  Rep.  40. 

Distinct  judgments  in  favor  of  or  against 
distinct  parties  cannot  be  joined  to  give  this 
court  jurisdiction. 

Adams  v.  Crittenden,  106  U.  8.  677,  27  L. 
ed.  09,  1  Sup.  Ct.  Rep.  92;  Sohioed  v.  Smith, 
100  U.  S.  188,  27  L.  ed.  156,  1  Sup.  Ct.  Rep. 
221 ;  Ea  parte  Baltimore  d  0.  R.  Co.  106  U. 
S.  6,  27  L.  ed.  78,  1  Sup.  Ct.  Rep.  35;  Baw- 
ley  V.  Fairbanks,  108  U.  S.  548,  27  L.  ed. 
822,  2  Sup.  Ct.  Rep.  846;  Tupper  v.  Wise, 
110  U.  S.  309,  28  L.  ed.  190,  4  Sup.  Ct  Rep. 
26;  OUver  v.  Alewander,  6  Pet  143,  8  L.  ed. 
349;  Ballard  Pav.  Co.  v.  Mulford,  100  U.  8. 
147,  25  L.  ed.  591;  Shields  v.  Thomas,  17 
How.  3,  15  L.  ed.  93. 

Upon  the  same  principle,  neither  party 
can  appeal  from  a  decree  upon  a  bill  by  a 
single  plaintiiT  to  enforce  separate  and  dis- 
tinct liabilities  against  several  defendants, 
if  the  sum  for  which  each  is  alleged  or  found 
to  be  liable  is  less  than  the  jurisdictional 
amount 

Oihson  V.  ShufOdt,  122  U.  S.  37,  30  L.  ed. 
1087,  7  Sup.  Ct  Rep.  1066. 

[607]  *Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

Along  with  an  argument  upon  the  merits, 
counsel  for  the  appellees  have  presented  a 
motion  to  dismiss  this  appeal  as  to  all  the 
appellees,  because  of  the  absence  of  any  con- 
troversy involving  the  requisite  jurisdic- 
tional amount  This  motion  we  find  to  be 
well  taken. 

The  decree  appealed  from  affected  only  the 
defendants,  who,  as  attaching  creditors,  had 
prosecuted  actions  in  the  Maryland  court 
upon  their  claims  against  their  debtor,  Scott, 
and  had  by  ancillary  proceedings  subjected 
real  estate  owned  by  their  debtor  to  the  sat- 
isfaction of  the  judgments  obtained  in  the 
actions  referred  to. 

Recovery  of  land  or  its  value  was  not  the 
relief  sought  by  the  bill  below  against  the 
attaching  creditors,  for  said  creditors  did 
not  hold  or  assert  title  to  the  land.  The 
value  of  the  land,  therefore,  was  clearly  not 
the  subject-matter  of  dispute  between  the 
complainants  and  the  saia  attaching  credi> 
tors.  The  relief  prayed  against  the  latter 
was  the  enjoining  of  the  enforcement  against 
real  estate  in  Maryland  of  the  judgments  ob- 
tained by  the  appellees,  or  the  bringing  into 
[608)pourt  of  any  'moneys  realized  from  said  land 
Dy  virtue  of  the  proceedings.  But  the  ap- 
pellees, as  attaching  creditors,  were  not 
jointly  asserting  their  claims  a^inst  Scott 
or  his  property,  nor  were  they  claiming  un- 
der a  common  right  Their  claims  and  the 
judgments  based  thereon  were  separate  and 
distinct,  the  one  from  the  other,  and  in  no 
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case  did  the  amount  of  the  iudgmenta  o^ 
tained  by  either  of  the  appellees  equal  $5,- 
000.  The  case  presented  is  clearly  withia 
the  principle  of  t&e  decision  in  Gibson  t.  8hm- 
feldt,  122  XT.  8.  27,  30  L.  ed.  1083,  7  Sup.  Ct 
Rep.  1066,  and  eases  there  cited.  The  Gib- 
son Case  was  a  suit  brought  by  general  cred- 
itors to  set  aside  as  fraudulent  a  oonveyaace 
in  trust  for  the  benefit  of  preferred  credi- 
tors. The  decree  set  aside  the  oonveyanee 
as  fraudulent  so  far  only  as  it  affected  the 
rights  of  the  plaintiffs.     But  one  of  such 

teneral  creditors  held  a  claim  amounting  to 
5,000.  A  motion  to  dismiss  the  appeal  as 
to  all  other  plaintiffs  was  sustained,  the 
court  holding  that  the  sole  matter  in  dispute 
between  the  defendants  and  each  plaintiff 
was  as  to  the  amount  which  the  latter  should 
recover,  and  that  the  motion  to  dismiss  the 
appeal  of  the  defendants  as  to  all  the  plain- 
tiffs, except  the  one  whose  debt  exceeded  the 
jurisdictional  amount,  should  be  granted. 
Bad  the  appellants  recovered  against  the  ap- 
pellees the  amount  collected  by  the  latter  up- 
on their  judgments,  it  is  clear  that  the 
amount  in  dispute  for  the  purpose  of  deto-- 
mining  jurisdiction  would  be  the  amount  of 
recovery  assessed  against  each  defendant 
separately.  Henderson  v.  Wadsworth,  115 
U.  S.  264,  29  L.  ed.  377,  6  Sup.  Ct  Rep.  40; 
Fnend  v.  Wise,  111  U.  8.  797,  28  L.  ed.  602, 
4  Sup.  Ct  Rep.  695.  As  stated  in  the  Hen- 
derson case,  neither  codefendant  nor  eo- 
plaintiffs  can  unite  their  separate  and  dis- 
tinct interests  for  the  purpose  of  making  up 
the  amount  necessary  to  give  this  court  ju- 
risdiction upon  writ  of  error  or  appeaL  If, 
therefore,  the  appellees  could  not,  if  recovery 
had  been  had  against  them,  unite  their  sepa- 
rate interests  for  the  purposes  of  an  appeal, 
the  appellants  cannot  do  so  for  the  purpose  of 
asserting  the  existence  of  appellate  jurisdie- 
tion  in  this  court. 

In  the  case  at  bar,  we  repeat,  in  effect,  the 
substantial  relief  sought  against  Uie  attach- 
ing creditors,  and  the  matter  in  dispute  be- 
tween them,  was  the  defeat  of  the  distinct 
and  separate  claims  of  each  attaching  cred- 
itor so  far  as  it  respected  the  real  *estat(<[e09] 
owned  by  Scott,  and,  as  already  shown,  no 
defendant  was  asserting  claims  which  ag- 
gremted  the  amount  required  to  confer  Ju- 
risdiction  upon  this  court 
Dismissed  for  leant  of  juritdiotion. 


AMEUA  L.  HOWARD  et  al.,  AppU, 

V. 

P.  Db  CORDOVA  et  al. 

(See  8.  C.  Reporter's  ed.  600-614.) 

Federal  court — jurisdiction  to  set  a*U« 
judgment  of  state  court — amendment  of 
pleading  to  aver  oitieenship. 

1.  A  Federal  conrt  may  take  jurladlction  of  a 
salt  to  set  aside  a  judgment  of  a  state  eoart 


None. — Aa  to  conclvMrme^n  nnil  effect  of 
fudgments  as  between  Federal  and  state  aomts 
—see  note  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Morgan,  21  C.  C.  A.  478 
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Id  the  ume  itate,  when  tt  is  attacked  (or 
fraud  and  want  of  jarladletlon  becanse  It  was 
rendered  on  eerrlce  by  publication,  the  order 
for  which  was  obtained  by  a  false  affldavit. 
X  A  defect  In  a  bill  In  a  Federal  court,  which 
falls  to  aver  the  citlxenship  of  a  party,  may 
be  cured  by  amendment. 

[No.  246.] 

Argued  and  Submitted  April  17,  1900.   De- 
cided May  H,  1900. 

APPEAL  from  »  decree  of  the  Circuit 
Court  of  the  United  States  for  the 
Northern  District  of  Texas  dismissing  a  bill 
for  want  of  jurisdiction.     Reverted. 

Statement  by  Mr.  Justice  Wkltei 
[609]  *By  their  original  bill  the  complainants, 
ailing  themselves  to  be  citizens  of  the 
state  of  Louisiana,  complained  against  P. 
De  Cordova,  a  citizen  of  the  state  of  Texas 
residing  in  Travis  county,  W.  R.  Boyd,  F. 
E.  Hill,  Charles  Robertson,  J.  M.  Parker,  and 
George  W.  McAdams,  citizens  of  Texas  and 
residents  of  Freestone  county,  and  against 
Joseph  Smolenslci,  as  to  whom  it  was  merely 
alleged  he  "is  not  an  inhabitant  of  or  found 
within  this  district."  The  grounds  for  re- 
lief which  it  is  necessary  to  notice  for  the 
purposes  of  the  questions  before  ua,  averred 
in  tne  original  bill  and  an  amendment  there- 
to, were  as  follows:  That  the  complainants 
were  the  sole  Im^I  heirs  of  J.  W.  Zacharie, 
their  deceased  »ther,  who  during  his  life- 
time was  a  citizen  and  resident  of  the  state 
of  Louisiana;  that  their  said  deceased  an- 
cestor owned  a  tract  of  11  leagues  of  land 
[6103'situated  in  Freestone  and  Anderson  coun* 
ties,  Texas,  which  had  been  granted  to  Man- 
uel Riondo,  by  the  states  of  Coahuila  and 
Texas;  that  on  the  26th  of  February,  1852, 
their  said  father  made  a  contract  with 
Jacob  and  Phineas  De  Cordova  by  which  the 
two  last-named  persons  agreed  to  have  the 
grant  above  mentioned  properly  placed 
upon  the  records,  to  endeavor  to  effect  com- 
promises with  certain  parties  holding  claims 
by  junior  locations  covering  some  of  the 
land  in  the  grant;  that  by  the  agreement  in 
question  all  expenses  except  the  taxes  were 
to  be  paid  by  the  two  Cordovas,  and  in  con- 
sideration of  their  services  they  were  to  re- 
ceive one  third  of  the  receipte  derived  from 
the  sale  of  all  the  land  which  might  be  cov- 
ered by  the  compromises  to  be  effected  as 
aforesaid.  It  was  alleged  that  in  pursuance 
of  the  contract  the  two  De  Cordovas  made 
various  compromises  with  persons  claiming 
under  junior  grants,  and  that  the  land  thus 
embraced,  the  exact  amount  of  which  was 
not  alleged,  although  it  probably  equalled 
10,000  acres,  waa  sold,  and  they  received 
their  share  of  the  proceeds  resulting  from 
the  sale.  It  was  charged  that  in  1860  Jacob 
De  Cordova  acknowledged  in  writing  that  a 
full  settlement  had  been  made  with  him  by 
Zacharie  for  all  the  lands  as  to  which  com- 

S remises  had  been  made,  and  he  therefore 
eclared  that  all  and  every  right  which  had 
vested  in  him  by  the  contract  in  question 
had  been  liquidated  and  settled.  It  was 
then  averred  that  on  the  9th  of  November, 
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1895,  Phineas  De  Cordova,  with  the  object  of 
defrauding  complainants  of  their  right  and 
title  to  the  land  aforesaid,  filed  in  the  dis- 
trict court  of  Freestone  county,  Texas,  a  suit 
in  partition,  in  which  he  falsely  alleged  him- 
self to  be  the  owner  of  an  undivided  one- 
sixth  of  the  land  situated  in  the  Riondo 
grant;  that  this  stiit  was  brought  against 
the  unknown  heirs  of  J.  W.  Zacharie,  de- 
ceased, and  against  Joseph  Smolenski,  whose 
residence  was  also  in  said  suit  alleged  to  be 
unknown.  At  the  time  this  suit  was  thus 
brought  by  De  Cordova  it  was  averred  that 
both  he  and  Boyd,  the  attorney  who  repre- 
sented De  Cordova  in  the  suit,  knew  who 
were  the  heirs  of  J.  W.  Zacharie  and  where 
they  resided,  but  that  in  order  to  defraud 
and  to  avoid  notice  to  them  of  the  suit,  and 
to  obtain  summons  by  publication  as  re- 
quired by  the  law  of  Texas,  an  affidavit  was 
•made  by  William  R.  Boyd,  the  attorney,  that[61 1] 
the  heirs  of  Zacharie  and  their  residences 
were  unknown;  that,  predicated  ujion  this 
affidavit,  the  order  for  publication  was  given 
by  the  court;  that,  instead  of  publishing  the 
notice  at  the  county  seat,  it  was  inserted  in 
a  newspaper  in  a  remote  portion  of  the  coun- 
ty, and  that  the  complainants  had  no  knowl 
edge  whatever  of  the-  suit 'until  long  after 
its  termination;  that  in  this  suit  for  parti- 
tion an  attorney  was  subsequently  appointed 
to  represent  the  unknown  and  absent  defend- 
ants; that  the  law  of  the  state  of  Texas  re- 
quired that  a  statement  of  facts  should  be 
made  by  the  judge,  but  that  one  was  pre- 
pared by  Boyd,  representing  De  Cordova, 
and  the  attorney  who  had  been  appointed  to 
represent  the  absent  defendants,  which  had 
for  its  effect  to  produce  upon  the  mind  of 
the  court  the  impression  that  under  the  con- 
tract aforesaid,  made  between  the  Cordovas 
and  Zacharie,  the  Cordovas  were  entitled  aa 
owners  to  one  third  of  the  11  leagues  of  land ; 
that  being  misled  to  that  conclusion,  after 
proceedings  as  required  in  partition  suite, 
a  decree  of  partition  was  entered.  The  com- 
plaint as  amended  made  other  charges  of 
fraud  and  deception  which  it  is  unnecessary 
to  recapitulate.  As  to  the  other  defendants 
to  the  bill,  except  Smolenski,  it  was  averred 
that  they  had  acquired,  with  full  notice  of  the 
fraud  which  it  was  charged  had  been  oper- 
ated upon  the  Zacharie  heirs  by  the  parti- 
tion suit  as  aforesaid,  portions  of  the  land 
in  question.  Smolenski  was  made  a  party 
to  the  bill  because  of  the  following  aver- 
ments: Aftv  the  adjustment  alleged  to 
have  been  made  between  Zacharie'  and  De 
Cordova,  it  was  steted  that  Zacharie  had 
sold  all  the  land  in  August,  1865,  to  Smo- 
lenski for  the  price  of  $15,000,  evidenced  by 
his  notes  as  follows:  One  for  $3,000  dated 
May  1,  1866,  and  twelve  notes  of  $1,000  each, 
payable  yearly  thereafter,  with  8  per  cent 
interest  per  annum  from  May  1,  1866;  that 
in  the  deed  to  Smolenski  it  was  stipulated 
that  a  vendor's  lien  should  be  retained  on 
the  land  to  secure  the  payment  of  the  notes, 
and  it  was  provided  that  if  any  of  the  said 
notes  shoula  remain  unpaid  for  six  months 
after  maturity,  the  vendor  should  have  ipao 
facto  the  right  to  cancel  and  annul  the  sale, 
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and   re-enter   and   take    possession  of  said 

lands.    It  was  then  averr^  that  none  of  the 

[61S^otes  given  by  Smolenski  *had  ever  been  paid, 

although  past  due  for  twenty  or  thirty  years. 

The  prayer  of  the  bill  was  that  the  pro- 
ceedings in  partition  and  the  decree  direct- 
ing the  same  be  adjudged  to  be  fraudulent  and 
void,  that  the  sales  made  to  the  other  defend- 
ants be  also  declared  fraudulent  and  void, 
and  that  the  deed  made  by  Zacharie  to  Smo- 
lenski  be  set  aside  and  canceled,  and  the 
cloud  thereby  "cast  on  your  orators'  title  to 
said  land  be  removed." 

To  the  bill  and  the  amendment  thereto  the 
defendants  demurred  on  the  following 
grounds : 

"First.  It  appears  from  the  face  of  plain- 
tiff's amended  bill  that  the  bill  seeks  to  set 
aside,  cancel,  and  annul  the  judgment  of  the 
district  court  of  Freestone  county,  state  of 
Texas,  and  this  court  has  no  jurisdiction  or 
powvr  to  cancel,  set  aside,  or  annul  the  judg- 
ment of' the  state  court,  said  court  having 
jurisdiction  both  over  the  subject-matter  and 
of  the  persons  in  said  suit,  said  suit  being  a 
partition  suit  and  the  proceedings  one  in 
rem. 

"Second.  The  amended  bill  shows  upon  its 
face  that  the  object  of  the  bill  is  to  obtain  a 
new  trial  in  this  court  in  cause  No.  1960, 
tried  and  determined  in  the  district  court  of 
Freestone  county,  Texas,  as  shown  by  the 
exhibits  to  the  bill,  under  and  in  accordance 
with  article  1376  of  the  Revised  Statutes  of 
Texas. 

"That  this  proceeding  is  but  a  continua- 
tion of  said  suit,  and  Uiis  court  has  no  ju- 
risdiction of  the  same,  but  the  district  court 
of  Freestone  county,  "Texas,  alone  has  juris- 
diction of  the  same.  • 

"Third.  That  the  judgment  of  the  district 
court  of  Freestone  county,  Texas,  is  valid 
and  binding  upon  all  of  the  parties  to  this 
suit,  and  this  court  has  no  jurisdiction,  pow- 
er, or  authority  to  review  or  to  cancel  and 
annul  the  same  for  the  pretended  fraud,  as 
set  out  in  plaintiff's  bill,  or  for  any  other 
cause  therein  stated." 

After  hearing,  the  court  sustained  the  de- 
murrer and  dismissed  the  suit  "for  want  of 
jurisdiction  of  the  subject-matter  in  contro- 
versy," and  the  correctness  of  its  action  in 
so  doing  is  the  question  which  arises  on  this 
appeal. 

Ur.  T.  C.  Zsoharie  arg^ued  the  cause  and 
filed  a  brief  for  appellants.     , 

Mr.  R.  H.  Ward  submitted  the  cause  for 
appellees,  ilr.  Aghhy  8.  Jatnea  was  with 
bim  on  the  brief. 

[613]  *Mr.  Justice  Wblte,  after  making  the 
fori^oing  statement,  delivered  the  opinion 
of  the  court; 

That  the  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  suit  for  want  of 
jurisdiction  over  the  subject-matter  of  the 
controversy  has  been  in  effect  oonclusiTely 
settled  by  this  court  in  a  case  decided  since 
the  action  of  the  court  below  was  taken. 
Cooper  v.  Neteell,  173  U.  8.  555,  43  L.  ed. 
808.  19  Snp.  Ct  Bep.  506.  In  that  case  suit 
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had  been  brought  in  a  court  of  the  state  of 
Texas,  in  the  ordinary  form  of  trespass  to 
try  title,  by  Peter  McGrael  against  Stewart 
Newell,  the  defendant.  It  was  alleged  in  the 
suit  that  the  plaintiff  was  a  resident  of  Tex- 
as, and  that  the  defendant  waa  also  a  resi- 
dent and  citizen  of  that  state.  An  answer 
was  filed  in  the  cause  by  an  attorney  at  law 
in  the  name  of  the  defendant,  and  the  suit 
proceeded  to  judgment.  The  controversy  de- 
cided in  Cooper  v.  yetcell  thus  arose:  Newell 
filed  his  bill  in  the  circuit  court  of  the 
United  States  in  and  for  the  eastern  district 
of  Texas,  in  the  ordinary  form  of  trespass 
to  try  title  to  recover  the  land  to  which  the 
suit  of  MoQmel  v.  Jfewell  had  related.  He 
charged  that  the  defendants  claimed  title  un- 
der the  judgment  rendered  in  that  suit,  but 
that  they  had  no  title  because  he,  Newell, 
had  never  resided  in  the  state  of  Texas,  had 
not  authorized  any  attorney  to  appear  for 
him  in  the  suit,  and  that,  therefore,  the  pro- 
ceedings in  UcOrael  v.  Netoell  were  as  to  him 
res  inter  alios  acta,  and  wholly  void.  The 
controversy  turned  on  whether  Newell  could 
be  heard  in  the  circuit  court  of  the  United 
States  to  attack  the  judgment  of  the  state 
court,  it  being  contended  that  the  fact  that 
Newell  was  represented  by  an  attorney  at 
law,  who  appeared  and  filed  an  answer  in  his 
name,  was  conclusively  established  by  the 
judgment,  which  could  not  be  assailed  col- 
laterally in  a  court  of  the  United  States, 
however  much  it  might  be  subject  to  direct 
attack  for  fraud  in  the  courts  of  the  state  of 
Texas.  The  contention  was  *not  maintained,[614. 
it  being  decided  that,  as  the  charges  went  to 
the  jurisdiction  of  the  state  court,  such  ques- 
tion of  jurisdiction  could  be  examined  in  the 
courts  of  the  United  States  whenever  the 
judgment  of  the  state  court  was  presented  as 
a  muniment  of  title.  The  alleged  facts  in  the 
case  before  us  bring  it  directiy  within  this 
ruling.  By  chapter  95,  S{  13  and  14,  Laws  of 
Texas  1847  and  1848,  page  129,  the  affidavit 
by  the  plaintiff  or  his  attorney  as  to  tb» 
want  of  knowledge  of  the  names  of  the  par- 
ties defendant  or  their  residences  is  made  aa 
essential  prerequisite  of  the  jurisdiction  of 
the  court  to  issue  an  order  for  publication. 
In  other  words,  a  summons  by  publication 
can  only  take  place  when  the  essential  affi- 
davit is  previously  made.  In  the  state  court 
the  affidavit  was  therefore  jurisdictional  in 
its  character;  and  its  verity  was  directly  as- 
sailed by  the  averments  of  the  present  bill, 
which  were  admitted  by  the  demurrer.  Be- 
sides this  decisive  consideration,  the  proceed- 
ings in  the  state  court,  whatever  may  have 
been  their  efficacy  as  a  defense  to  the  charges 
of  fraud  contained  in  the  bill,  as  to  which  we 
express  no  opinion,  were  not  adequate  to  de- 
feat the  jurisdiction  of  the  circuit  conrt  of 
the  United  States.  In  other  words,  they  ad- 
dress themselves,  not  to  the  jurisdiction  of 
the  court,  but  to  the  merits  of  the  cause. 
Huntington  v.  Laictley,  176  U.  S.  668,  ante, 
630,  20  Sup.  Ct.  Bep.  626. 

Whilst  the  demurrer  which  the  oonrt  l» 
low  maintained  was  predicated  solely  on  the 
fact  that  there  was  a  want  of  jnnsdictio* 
because  of  the  proceedings  had  ia  the  stat* 
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eourt,  which  the  bill  assailed  for  want  of 
jurisdiction  and  fraud,  we  have  observed 
that  the  citizenship  of  Smolenski  is  not 
averred  in  the  bill.  This  defect  was  curable 
by  amendment,  and  it  was  not  only  within 
Uie  power,  but  the  duty  of  the  court,  on  its 
attention  being  called  to  the  fact,  to  have  al- 
lowed such  an  amendment  to  be  made.  It 
follows  that  the  judgment  must  he  reversed, 
and  the  cause  be  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion, 
and  it  is  so  ordered. 


ei61»CINCINNATI,  HAMILTON,  tc  DAYTON 
RAILROAD  COMPANY,  Pl/f.  tn  Err., 

V. 

BENJAMIN  F.  THIEBAUD,  Administrator 
of  the  Estate  of  Chris.  Sweetman,  De- 
ceased. 

(See  8.  C.  Beporter's  ed.  eiS-«21.) 

Appeal — question*  oertified — oonstitutional 
question  first  raised  6y  assignment  of  er- 
ror— oonourrent  lorits  of  error  from  oir- 
euit  court  of  appeals  and  Supreme  Court. 

1.  A  question  as  to  the  constltntlonalltr  of  a 
state  statute,  first  raised  In  the  assignment  of 
errors  In  the  circuit  court  of  appeals,  with 
nothing  to  present  It  In  the  circuit  court  ex- 
cept a  general  exception  to  an  Instmctlon  In 
favor  of  the  plaintiff's  right  to  recover  under 
the  statute,  will  not  sustain  a  writ  of  error 
to  the  circuit  court  of  the  United  States  from 
the  Supreme  Court  under  the  act  of  Congress 
of  March  3.  1891,  chap.  517,  |  P. 

S.  A  writ  of  error  from  the  Supreme  Court  o( 
the  United  States  to  a  circuit  court'  will  be 
dismissed  If  taken  while  a  prior  writ  of  er- 
ror from  a  circuit  court  of  appeals  is  pending 
In  that  court 

[Nos.  259,  271.] 

Vo.  tS9  Argued  April  H,  1900.  No.  til 
Buhmitted  April  H,  1900.  Decided  May 
U,  1900. 

ON  A  CERTIFICATE  in  No.  2S9  from  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  and  IN  ERROR  in  No. 
271  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  to  deter- 
mine a  question  as  to  the  constitutionality 
of  a  state  statute.  Question  certified  an- 
swered in  the  negative  and  ^vrit  of  error  dis- 
missed. 

Stetement  by  Mr.  Chief  Justice  Fnllert 
;61S]  'The  certificate  in  No.  259  reads  as  fol- 
lows: 

"This  was  an  action  brought  by  Benj.  F. 
Thiebaud,  a  citizen  of  Indiana,  as  adminis- 
trator of  Chris.  Sweetman,  deceased,  ap- 
pointed by  the  circuit  court  of  Fayette  coun- 
ty, Indiana,  against  the  C.  H.  £  D.  R.  R. 
Co.,  a  corporation  and  citizen  of  Ohio,  to 
recover  damages  for  the  wrongful  death  of 
said  Chris.  Sweetman,  who,  while  employed 
as  a  locomotive  engineer  by  said  company, 
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on  an  engine  drawing  ito  pay  «ar,  wma,  with- 
out *faiilt  on  his  part,  killed  in  a  collision[616] 
between  his  engine  and  that  of  a  freight 
train.  The  collision  was  caused  by  the  neg- 
ligence of  the  conductor  and  engineer  of  the 
freight  train.  The  court  charged  the  jury, 
among  other  things,  that  inasmuch  as  the 
deceasied  had' been  killed  through  the  negli- 
gence of  fellow  servante,  the  defendant  would 
probably  not  be  liable  at  common  law,  but 
that  it  was  liable  for  the  negligence  charged 
and  admitted  under  the  act  of  the  general  . 
assembly  of  Indiana,  approved  March  4, 
1893,  entitled  'An  Act  Regulating  the  Lia- 
bility of  Railroad  and  Other  Corporations, 
except  Municipal,  for  Personal  Injuries  to 
Persons  Employed  by  Them,'  ete.  Laws  of 
Indiana,  1893,  p.  294;  Ind.  Rev.  Stet.  {| 
7083-7087.  Upon  which  act  the  plaintiff  re- 
lied for  recovery;  to  which  charge  the  de- 
fendant excepted. 

"The  record  does  not  show  upon  what 
ground  said  exception  was  taken,  and  does 
not  show  that  said  exception  was  upon  the 
ground  that  the  statute  contravenes  the  Con- 
stitution of  the  United  Stetes,  or  that  the 
constitutionality  of  the  stetute  was  other- 
wise raised  or  considered  or  decided  by  the 
circuit  court.  The  statute  is  not  mentioned 
in  any  of  the  pleadings.  The  record  shows 
other  exceptions  taken,  duly  assigned  for 
error,  which  do  not  raise  any  constitutional 
question,  and  which  may  require  the  reversal 
of  the  judgment  of  the  circuit  court  without 
reference  to  any  constitutional  question. 

"The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  and  judgment  was  entered 
thereon. 

"Thereafter  the  defendant  brought  the 
case,  by  writ  of  error,  to  this  court,  and  as- 
signed for  error: 

"1.  That  the  court  erred  in  charging  the 
jury  that  the  defendant  was  liable  under  the 
act  of  the  general  assembly  of  Indiana,  ap* 
proved  Slarch  4,  1893. 

"2.  That  said  act  is  in  contravention  of 
the  Fourteenth  Amsndment  of  the  Constitu- 
tion of  the  United  Stetes. 

"3.  That  said  act  is  in  contravention  of 
the  Constitution  of  the  stete  of  Indiana,  and 
especially  of  article  11,  J  23,  of  article  4, 
SS  19  and  23  thereof. 

"4.  Thnt  the  court  erred  in  overruling  the 
defendant's  motion  to  dismiss  the  action  for 
want  of  jurisdiction. 

*"5.  That  the  court  erred  in  refusing  to[6l7] 
permit  the  defendant  to  put  the  following 
question  to  the   witness,   Charles  M.  Cist: 
•Where   were   those   personal  effecte  at  the 
time  you  made  your  application?' 

"6.  That  the  court  erred  in  ruling  out  and 
excluding  the  testimony  offered  by  the  de- 
fendant to  show  that  plaintiff's  administra- 
tion was  not  based  upon  any  personal  estate 
in  Fayette  county,  Indiana,  other  than  the 
claim  sued  on. 

"Thereupon  the  defendant  in  error  moved 
in  this  court  to  dismiss  the  case  for  want  of 
jurisdiction,  on  the  ground  that  it  is  a  case 
in  which  it  is  claimed  that  the  statute  of  a 
state  is  in  contravention  of  the  Constitution 
of  the  United  States,  and  that,  therefore,  un 
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der  {  6  of  the  uct  of  Congress  approved 
March  3,  1891  (26  Stat  at  L.  826,  chap. 
617 ) ,  the  writ  of  error  should  he  taken  from 
the  Supreme  Court  of  the  United  States, 
and  not  from  this  court. 

"The  court  is  in  doubt  whether  the  case  is 
within  the  provisions  of  said  section  of  the 
act  of  Congress,  and  therefore,  upon  the 
foregoing  statement  of  facts  it  is  ordered 
that  the  following  questions  be  certified  to 
the  Supreme  Court  of  the  United  States  for 
its  instructions: 

"1.  Has  the  circuit  court  of  appeals  juris- 
diction of  a  writ  of  error  to  the  circuit  court 
in  a  case  in  which  it  is  claimed  that  a  law 
of  a  state  is  in  contravention  of  the  Consti- 
tution of  the  United  States,  where  the  record 
presents  other  questions  not  involving  the 
Constitution  of  the  United  StatesT 

"2.  Has  the  circuit  court  of  appeals  ju- 
risdiction of  a  writ  of  error  to  the  circuit 
court  In  a  case  in  which  it  is  claimed  that 
a  law  of  a  state  is  in  contravention  of  the 
Constitution  of  the  United  States,  where  the 
record  presents  other  questions  not  involv- 
ing the  Constitution  of  the  United  States, 
which  might  require  a  reversal  of  the  judg- 
ment without  reference  to  such  constitution- 
al question  T 

"3.  Does  a  record  showing  an  instruction 
by  the  circuit  court  directing  a  jury  that  the 
plaintiff  is  entitled  to  recover  in  his  action 
under  a  state  law,  upon  which  the  plaintiff 
relies  for  recovery,  to  which  instruction  a 
general  exception  is  reserved  by  the  defend- 
ant, disclose  a  case  in  which  it  is  claimed 
(618]that  the  'law  of  a  state  is  in  contravention 
of  the  Constitution  of  the  United  States, 
within  the  meaning  of  {  5  of  the  act  of 
March  3,  1891,  where  the  record  of  the  cir- 
cuit court  does  not  affirmatively  show  that 
any  issue  as  to  the  statute  was  raised  by  the 
pleadings,  and  where  the  record  does  not 
affirmatively  show  that  said  exception  to 
said  instruction  was  upon  the  ground  that 
said  statute  was  in  contravention  of  the  Con- 
stitution of  the  United  States,  or  that  the 
constitutionality  of  said  statute  was  other- 
wise presented  or  considered  or  passed  upon 
by  the  circuit  court? 

"4.  If  it  be  considered  that  such  record 
in  the  circuit  court  does  not  disclose  a  cas« 
in  which  a  law  of  a  state  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the 
United  States,  but  such  claim  is  made,  w 
far  as  the  record  shows,  for  the  first  time 
in  the  circuit  court  of  appeals  by  assign- 
ment of  error,  and  is  insisted  upon  at  the 
bar.  has  the  circuit  court  of  appeals  juris- 
diction in  error  to  hear  and  determine  the 
constitutional  question  raised  by  such 
elnimt" 

No.  271  is  a  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  Ohio  to  review  the  judgment  re- 
ferred to  in  the  certificate.  In  the  petition 
for  the  writ,  defendant  set  forth  that  "hav- 
ing duly  prosecuted  the  writ  of  error  hereto- 
fore allowed  by  the  court  to  the  United 
States  circuit  court  of  appeals  for  the  sixth 
circuit,  the  plaintiff  in  this  case,  being  the 
defendant  in  error,  filed  a  motion  in  said 
912 


circuit  court  of  appeals  to  dismiss  said  writ 
of  error  upon  the  ground  that  the  sam* 
should  have  been  ttucen  to  the  Suprenw 
Court  of  the  United  States  instead  of  to  tha 
United  States  circuit  court  of  appeals,  and 
that  said  circuit  court  of  appeals  was  there- 
fore without  jurisdiction  upon  said  writ  of 
error.  Said  circuit  court  of  appeals,  being 
in  doubt  whether  it  has  jurisdiction,  haa 
certified  certain  questions  to  the  Suprenw 
Court  of  the  United  States.     In  view  of  said 

Sroceedings,  the  defendant,  being  now  in 
oubt  as  U>  whether  said  writ  of  error  to  the 
United  States  circuit  court  of  api>eals  was 
properly  allowed,  but  without  prejudice  to 
said  proce<Mling  in  error,  if  it  snail  hereaft- 
er be  determined  that  the  same  was  properly 
taken,  and  that  the  circuit  court  of  appeals 
has  jurisdiction  thereof,  now  prays  for  a 
writ  'of  error  to  the  Supreme  Court  of  tlic-[619] 
United  States,  and  assigns  for  error:" 
[Here  followed  the  assignment  of  errors.] 

Thereupon  the  circuit  court  entered  this 
order : 

"This  cause  came  on  to  be  heard  upon  the 
defendant's  petition  for  the  allowance  of  a 
writ  of  error  to  the  Supreme  Court  of  the 
United  States;  on  consideration  whereof, 
and  it  being  known  to  the  court  that  the 
facts  stated  in  said  petition  with  reference 
to  the  writ  of  error  formerly  allowed  to  the 
circuit  court  of  the  United  States  for  the 
sixth  circuit  are  true,  and  it  being  doubtful 
whether  a  writ  of  error  should  be  taken  to 
the  Supreme  Court  of  the  United  States  or 
to  the  United  States  circuit  court  of  appeals, 
said  petition  is  now  granted,  and  a  writ  of 
error,  as  prayed,  is  allowed  to  the  Supreme 
Court  of  the  United  States."  

The  cases  came  on  to  be  heard,  and  wen 
argued  and  submitted  together. 

Mr.  Lawrenee  Maxwell,  Jr.,  argued 
the  cause  and  filed  a  brief  for  plaintiff  in 
error  in  No.  259: 

An  assignment  of  errors  cannot  be  used  to 
import  a  constitutional  question  into  a 
cause,  which  the  record  does  not  show  was 
raised  and  decided  below,  so  as  to  give  the 
Supreme  Court  jurisdiction  under  the  aet 
of  March  3.  1891,  !  6. 

Anshro  v.  United  State*.  159  U.  S.  695, 
40  L.  ed.  310,  16  Sup.  Ct  Rep.  187;  Corey 
V.  Houston  (C  T.  C.  R.  Co.  150  U.  S.  170,  87 
L.  ed.  1041,  14  Sup.  Ct.  Rep.  63:  Northern 
1'.  R.  Co.  V.  Amato,  144  U.  8.  468,  36  L.  ed. 
508,  12  Sup.  Ct  Rep.  740;  Cornell  v.  Oreen, 
163  U.  S.  75,  41  L.  ed.  76,  16  Sup.  Ct  Rep. 
969. 

Ur.  Harlaa  CSleveland  argued  the  cause 
and,  with  Messrs.  Charles  if.  Cist  and  Ed' 
gar  W.  Cist,  filed  a  brief  for  defendant  in 
error: 

The  third  question  should  be  answered  in 
the  affirmative,  as  this  court  has  frequent- 
ly held  that  it  is  proper  for  the  circuit  court 
to  direct  a  verdict  for  the  plaintiff  where 
there  is  no  question  of  fact  for  the  jury,  or 
where  it  is  clear  that  he  is  entitled  to  re- 
cover, or  where  the  evidence  is  undisputed 
or  is  so  conclusive  that  the  court  would  set 
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aside  a  verdict  returned  in  opposiUon  to  it, 
or  where  all  the  defenses  relied  upon  involve 
questions  of  law  only. 

Robertson  v.  Edelhoff,  132  U.  S.  614,  33 
L.  ed.  477.  10  Sup.  Ct  Rep.  180;'  North 
Penngylvaitia  R.  Co.  v.  Commercial  Bank, 
123  U.  S.  727,  31  L.  ed.  287,  8  Sup.  Ct.  Rep. 
266;  Delateare,  L.  <£  W.  R.  Co.  v.  Converse, 
139  U.  S.  469,  3S  L.  ed.  213, 11  Sup.  Ct.  Rep. 
569;  Elliott  v.  Chicago,  M.  d  8t.  P.  R.  Co. 
150  U.  S.  245,  37  L.  ed.  1068,  14  Sup.  Ct. 
Rep.  85;  Ralls  County  v.  Douglass,  105  U. 
S.  728,  26  L.  ed.  957;  Anderson  County 
Comrs.  V.  Beal,  113  U.  S.  227,  28  L.  ed.  96(i, 

5  Sup.  Ct.  Kep.  433. 

This  court  has  frequently  held  under  a 
somewhat  analogous,  though  much  stricter, 
provision  in  regard  to  the  review  of  the  de- 
cisions of  the  highest  court  of  a  state  on  a 
writ  of  error,  that  it  is  not  always  neces- 
sary that  the  Federal  question  which  gives 
this  court  jurisdiction  upon  such  review 
should  appear  afiSrmatively  on  the  record  or 
in  the  opinion  of  the  state  court,  if  an  ad- 
judication of  such  question  was  necessarily 
involved  in  the  disposition  of  the  case  by  the 
state  court. 

Willson  V.  Black-bird  Creek  Marsh  Co.  2 
Pet  245,  7  L.  ed.  412;  Armstrong  v.  Athens 
County  Treasurer,  16  Pet.  281,  10  L.  ed.  965; 
Chicago  L.  /n«.  Co.  v.  Needles,  113  U.  8. 
574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep.  681; 
Eureka  Lake  d  Y.  Canal  Co.  v.  Yuha  Coun- 
ty Super.  Ct.  116  11.  S.  410,  29  L.  ed.  671, 

6  Sup.  Ct.  Rep.  429;  New  Orleans  Water- 
works V.  Louisiana  Sugar  Ref.  Co.  125  U. 
S.  18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741; 
Wilmington  <t  W.  R.  Co.  v.  Alsbrook,  140 
U.  8.  270,  36  L.  ed.  972,  13  Sup.  Ct  Rep. 
72;  Mobile  <£  0.  R.  Co.  v.  Tennessee,  153  U. 
8.  486,  38  L.  ed.  793,  14  Sup.  Ct  Rep.  968. 

So  here,  in  instructing  the  jury  that  the 
plaintilT  was  entitled  to  recover  under  the 
Indiana  statute,  while  it  does  not  affirma- 
tivelr  appear  that  the  exception  was  based 
in  whole  or  in  part  upon  the  claim  that  that 
act  was  unconstitutional,  that  must  neces- 
sarily have  been  adjudicated  by  the  circuit 
court  when  it  charged  that  the  defendant 
was  liable  under  that  act. 

Mr.  laawrenoe  Maxwell,  Jr.,  submitted 
the  cause  for  plaintiff  in  error  in  No.  271. 

Messrs.  Harlaa  ClcTeland,  Jr.,  and 
Cbarles  M.  Cist  submitted  the  cause  for 
defendant  in  error.  Mr.  Edgar  W.  Cist  was 
with  them  on  the  brief. 

Plaintiff  in  error,  having  elected  to  prose- 
cute his  writ  of  error  in  the  circuit  court  of 
appeals,  must  abide  by  his  election,  and  can- 
not thereafter  bring  Uie  same  case  into  this 
court  by  subsequent  writ  of  error. 

Columbus  Constr.  Co.  v.  Crane  Co.  174  U. 
S.  601,  43  L.  ed.  1102,  19  Sup.  Ct  Rep.  721. 

619]    "Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

When  our  jurisdiction  is  invoked  under  § 
.*>  of  the  judiciary  act  of  March  3,  1891  [26 
Stat  at  L.  826],  chap.  517,  on  the  ground 
that  the  case  falls  within  the  fourth,  fifth,  or 
sixth  of  the  classes  of  cases  therein  enumer- 
ated, it  must  appear  that  a  title,  right, 
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privilege,  or  immunity  was  claimed  under 
the  Constitution,  and  a  definite  issue  in  re> 
spect  to  the  possession  of  the  right  must  be 
distinctly  deducible  from  the  record ;  or  that 
the  constitutionality  of  the  particular  law 
or  the  validity  or  construction  of  the  partic- 
ular treaty  was  necessarily  and  directly 
drawn  in  question;  or  that  the  Constitution 
or  law  of  a  state  was  distinctly  claimed  to 
be  *in  contravention  of  the  Constitution  of[620] 
the  United  States;  and  it  is  not  suUicient 
that  the  point  is  raised  in  the  assignment  of 
errors.  Ansbro  v.  United  States,  159  U.  8. 
695,  40  L.  ed.  310,  16  Sup.  Ct  Rep.  187; 
Cornell  v.  Green,  103  U.  S.  75,  41  L.  ed.  76, 
16  Sup.  Ct  Rep.  96»;  Muse  v.  Arlington 
Hotel  Co.  168  U.  S.  430,  42  L.  ed.  531,  18 
Sup.  Ct.  Rep.  109 ;  Miller  v.  Cornwall  R.  Co. 
168  U.  8.  131,  42  L.  ed.  409,  18  Sup.  Ct  Rep. 
34. 

The  certificate  shows  that  no  question  as 
to  the  constitutionality  of  the  statute  of  In- 
diana, relied  on  by  the  plaintiff  below,  was 
raised  or  considered  or  decided  in  the  cir- 
cuit court,  but  that  the  objection  made  its 
appearance  for  the  first  time  in  the  assign- 
ment of  errors  in  the  circuit  court  of  ap- 
peals. 

In  Carter  v.  Roberts,  177  U.  8.  496,  ante, 
861,  20  Sup.  Ct  Rep.  713,  it  was  held  that 
when  cases  arise  which  are  controlled  by  the 
construction  or  application  of  the  Constitu- 
tion of  the  United  States,  a  direct  appeal  lies 
to  this  court,  and  if  such  cases  are  carried  to 
the  circiiit  courts  of  appeals^  those  courts 
may  decline  to  take  jurisdiction;  or,  where 
such  construction  or  application  is  involved 
with  other  questions,  may  certify  the  con- 
stitutional question  and  afterwards  proceed 
to  judgment;  or  may  decide  the  whole  case 
in  the  first  instance.  But  when  the  circuit 
court  of  appeals  has  acted  on  the  whole  case, 
its  judgment  stands  unless  revised  by  cer- 
tiorari to  or  appeal  from  that  court  in  ac- 
cordance with  the  act  of  March  3,  1891. 
Robinson  v.  Caldwell,  165  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct  Rep.  343;  Holt  v.  In- 
diana Mfg.  Co.  176  U.  8.  68,  ante,  374,  20 
Sup.  Ct  Rep.  272;  United  States  v.  Jahn,\5S 
U.  S.  109,  39  L.  ed.  87,  15  Sup.  Ct  Rep.  30; 
New  Orleans  v.  Benjamin,  153  U.  S.  411,  38 
L.  ed.  764,  14  Sup.  Ct  Rep.  905;  Benjamin 
V.  New  Orleans,  169  U.  8.  161,  42  L.  ed.  700, 
18  Sup.  Ct  Rep.  298. 

The  third  question  propounded  in  the  cer- 
tificate must  be  answered  in  the  negative, 
and  we  do  not  deem  it  necessary  to  answer 
the  others. 

The  writ  of  error  in  No.  271  was  brought 
while  the  case  was  pending  in  the  circuit 
court  of  appeals  on  writ  of  error  from  that 
court  The  whole  case  was  open  on  each 
writ  for  review  on  the  merits. 

In  Columbus  Constr.  Co.  v.  Crane  Co.  174 
U.  S.  600,  43  L.  ed.  1102,  19  Sup.  Ct  Rep.  721, 
it  was  laid  down  that  the  act  of  March  3, 
1891,  does  not  contemplate  several  separate 
appeals  or  writs  of  error,  on  the  merits,  in 
the  same  case  ond  at  the  same  time  to  or 
from  two  appellate  courts;  and  as  the  rec- 
ord disclosed  in  that  case  that  two  writs  of 
error  to  the  judgment  of  the  circuit  court 
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[Ml]*  were  pending,  one  in  tlie  circuit  court  of  ap- 
peals and  the  other  and  subsequent  writ  in 
this  court,  the  latter  was  dismisaed.  The 
writ  of  error  in  No.  271  falls  within  this 
rule. 

The  third  question  propounded  in  }fo.  S59 
it  answered  in  the  negative. 

The  writ  of  error  in  7fo.  i71  it  dismissed. 

Mr.  Justice  Hmrlan  and  Mr.  Justice 
White  were  not  present  at  the  argument  and 
took  no  part  in  the  decision. 


ROBERT  S.  LEOVY,  Petitioner, 

V. 

UNITED  STATES. 
(Bee  8.  C.  Beporter'i  ed.  621-437.) 

VavigahU  waters — obstruction  of — by  dam — 
violation  of  aot  of  Congress — navigability 
of  ptus  or  crevasse  caused  by  overflow  of 
river — decision  of  jury — tUility  of  stream 
for  interstate  commerce — fudieM  notice  at 
to  matters  of  health. 

1.  A  pat*  or  crcTatM  eanaed  by  the  oTerflow 
of  the  Mlralratppt  rlTcr.  making  •  channel  to 
tbe  Gulf  of  Hezleo,  through  which  a  few 
flsbermen  have  occasionally  gone  with  small 
vessels  carrying  oysters  for  planting,  and 
tbroagb  which  one  or  two  cargoes  of  wil- 
lows and  timber  may  hare  passed,  but  which 
has  not  been  used  for  any  purpose  of  Inter- 
state commerce,  and  tbe  gulf  end  of  which 
has  become  closed,  does  not  eonstltnte  a 
navigable  water  of  tbe  United  States  In  such 
a  sense  that  a  dam  erected  therein  for  tbe 
purpose  and  wltb  the  effect  of  reclaiming 
OTerflowed  lands  and  rendering  them  fit  for 
cultiTatlon  will  constitute  an  obstruction  in 
navigable  waters,  within  the  prohibition  of 
the  act  of  Congress  of  September  19,  1890, 
against  such  obstructions  without  authority 
of  the  Secretary  of  War. 

S.  The  decision  of  a  Jury  a*  to  the  fact  of  tbe 
navigability  of  water  is  not  binding  npon  the 
appellate  court,  so  as  to  preclude  a  considera- 
tion of  the  Instructions  and  definitions  under 
which  the  Jury  found  tbe  verdict. 

>.  The  mere  capacity  to  pass  In  a  boat  of  any 
■Ise,  however  small,  from  one  stream  or 
rivulet  to  another.  Is  not  sufficient  to  consti- 
tute a  navigable  water  of  the  United  States, 
which  the  act  of  Congress  of  September  19, 
1890,  makes  It  a  misdemeanor  to  obstruct, 
unless  the  channel  Is  substantially  useful  to 
some  purpose  of  Interstate  commerce. 


NoTB. — As  to  what  waters  are  navigable — 
■ee  Willow  River  Club  v.  Wade  (Wis.)  42  h. 
R.  A.  SOS  and  note.  See  also  note  to  Oibson 
T.  United  States,  41  L.  ed.  U.  &  997. 

For  a  dUcustion  of  navigable  waters  of  the 
United  States  as  disHnguiihed  from  navigable 
waters  of  the  states — see  note  to  Willow  Blver 
Club  V.  Wade  (Wis.)  42  L.  R.  A.  325. 

As  to  obttrtiction  of  navigatUin — see  Fnlmer 
▼.  Williams  (Pa.)  1  L.  R.  A.  604  and  note; 
Harold  v.  Jones  (Ala.)  8  L.  R.  A.  406  and  note ; 
Soutb  Carolina  8.  B.  (>.  v.  South  Carolina  R. 
Co.  (8.  C.)  '4  L.  R.  A.  200  and  note;  Swanson 
▼.  Mississippi  tt  R.  River  Boom  Co.  (Minn.)  7 
L.  R.  A.  678  and  note.  See  also  notes  to  Gas- 
ton V.  Mace  (W.  Va.)  5  L.  R.  A.  303 ;  The  Im- 
perial (D.  C.  D.  Or.)  8  L.  R.  A.  236. 
014 


4.  Tbe  court  may  take  judicial  Botlee  that  ths 
public  health  Is  deeply  concerned  in  the  recla- 
mation of  swamp  and  overflowed  lands. 

5.  Tbe  failure  of  an  order  by  a  police  Jury  for 
the  construction  of  a  dam,  to  say  anytblag 
about  tbe  subject  of  health,  does  not  pr«cloda 
tbe  defense  against  an  Indictment  for  ob- 
structing a  navigable  stream,  that  it  was  doaa 
in  order  to  promote  the  health  of  the  com- 
munity. 

[No.  238.] 

Argued  AprU  It,  16, 1900.    Decided  May  H, 

1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circtiit  (3ourt  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decision  affirming  » 
judgment  of  conviction  for  btiilding  a  dam 
across  a  navigable  stream.    Revertid. 

See  some  case  below,  92  Fed.  Rep.  344,  M 
C.  C.  A.  392. 

Statement  by  Mr.  Justice  SKlrMt  ^^ 

*At  the  April  term  of  the  circuit  court  of  (MS] 
the  United  States  for  the  eastern  district  of 
Louisiana  an  indictment  was  found,  charg- 
ing Augustus  F.  Leovy  and  Robert  S.  Leovy, 
both  of  the  parish  of  Plaquemines,  state  uf 
Louisiana,  with,  on  the  16th  of  November, 
1895,  unlawfully,  wilfully,  knowingly,  and 
without  permission  of  the  Secretary  of  War, 
building  and  causing  to  be  built  a  dam  in  and 
across  a  certain  navigable  stream  of  the 
United  States  known  as  Red  Paas,  and  out- 
side of  any  established  harbor  lines,  which 
said  Red  Pass  flows  in  the  Gulf  of  Mexico 
from  a  certain  navigable  stream  of  tbe 
United  States,  known  as  the  Jump,  which 
said  Jump  is  an  outlet  of  the  Mississippi 
river  into  the  Gulf  of  Mexico ;  that  said  dani 
has  been  continued  by  the  defendants  since 
the  same  was  built,  and  still  remains  in  and 
ocroee  said  Red  Pass,  whereby  the  navigotioil 
of  and  commerce  over  and  through  Red  Paae 
was  then  and  there,  and  has  been  ever  since, 
impaired  and  obstructed;  they,  the  said  de- 
fendants, well  knowing  the  said  Red  Pass  to 
be  a  navigable  stream  of  the  United  States, 
in  respect  of  which  the  United  States  then 
and  there  had  jurisdiction,  contrary  to  the 
form  of  the  statute  of  the  United  States  in 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  o '  the  United  State*. 

The  defendants  entered  a  plea  of  not 
guilty;  and  the  cause  waa  tried  before  tlie 
district  judge,  and  a  jury.  The  trial  re- 
sulted, June  6.  1891,  in  a  verdict  of  not 
guilty  OS  to  Augustus  F.  Leovy,  and  of  guilty 
as  to  Robert  S.  Leovy;  whereupon  it  waa 
adjudged  that  said  R^rt  S.  Leovy  pay  a 
fine  of  $200  and  costs  of  prosecution. 

Several  bills  of  exception  on  behalf  el 
Robert  S.  Leovy  were  seasonably  presented, 
and  signed  and  allowed  by  the  trial  judge, 
who  likewise,  on  June  16,  1898,  allowed  a 
writ  of  error,  and  the  cause  was  token  to  the 
United  States  circuit  court  of  appeals  for  the 
fifth  district,  which  cotirt,  on  Fd>ruary  — , 
1899,  affirmed  the  judgment  of  the  eirenit 
court. 

The  caae  was  then  brought  to  this  court  cm 
a  writ  of  certiorari  to  the  United  States  cir- 
cuit court  of  appeals  for  the  fifth  circuit. 
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Mr.  Vietor  LeoTj  argued  the  cause  and, 
with  Ueaars.  Henry  J.  Leovy  and  Alexander 
Porter  Morae,  and  Messrs.  Rouse  d  Orant, 
filed  a  brief  for  petitioner: 

The  reserved  police  power  of  a  state  ex- 
tends to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the 
state. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt 
149,  62  Am.  Dec.  02.5;  Bannihal  d  St.  </.  K, 
Co.  V.  Busen,  95  U.  S.  471,  24  L.  ed.  630; 
Slaughter  House  Cases,  16  Wall.  62,  21  L. 
ed.  404;  Cooley,  Const.  Lim.  p.  716. 

The  police  power  is  universally  conceded 
to  include  everything  essential  to  the  public 
safety,  health,  and  raoraJs. 

Lawton  v.  Steele,  162  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  B.ep.  400. 

Neither  the  I4th  Amendment,  broad  and 
comprehensive  as  it  is,  nor  any  other  amend- 
tnent,  was  designed  to  interfere  with  the 
power  of  the  state,  sometimes  termed  its 
"police  power,"  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  re- 
sources, and  add  to  its  wealth  and  prosperi- 
ty. From  the  very  necessities  of  society, 
legislation  of  a  special  character  having 
those  objects  in  view  must  often  be  had  in 
certain  districts, — such  as  for  draining 
marshes  and  irrigating  arid  plains. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  B  Sup.  Ct.  Rep.  357. 

The  absence  of  an  express  excMttion  of 
state  police  power  does  not  conclude  tho 
matter ;  nor  will  police  acta  be  deemed  to  b« 
included  within  the  general  terms  of  the  pro- 
hibition. 

United  States  v.  Kirby,  7  Wall.  485,  19  h. 
sd.  280;  Broum  v.  Bouston,  114  U.  S.  622. 
29  L.  ed.  257,  6  Sup.  Ct  Rep.  1091 ;  Re 
Rahrer,  140  U.  S.  646,  suh  nom.  Wilkerson 
7.  Rahrer,  35  L.  ed.  672,  11  Sup.  Ct.  Rep. 
365 ;  PoweU  v.  Pennsylvania,  127  U.  S.  678, 
)2  L.  ed.  253.  8  Sup.  Ct  Rep.  992.  1257; 
Pattersmt  v.  Kentucky,  97  U.  8.  606,  24  L. 
!d.  1117. 

Power  to  regulate  small  streams  and  bay- 
>U8  which  run  through  every  part  of  tho 
state  has  been  recognized  for  many  years 
M  necessary  for  redeeming  large  and  valu- 
able tracts  of  land. 

Boykin  v.  Shaffer,  13  La.  Ann.  131 ;  Egan 
r.  Bart,  45  La.  Ann.  1358,  14  So.  244. 

To  render  waters  navigable  in  the  legal 
tense,  commerce  must  be  carried  on  over 
bhem  which  is  of  an  essentially  valuablo 
:haracter. 

Am.  &  Eng.  Enc.  of  Law,  p.  241. 

Itr.  George  Hlnes  Oornkan  argued  the 
Muse  and  filed  a  brief  for  respondent: 

Where  there  is  some  evidence  tending  to 
>8tabli8h  a  fact  in  issue,  the  jury  must  bo 
the  sole  judges  of  its  sufficiency. 

Richardson  v.  Boston,  19  How.  263,  15 
L,.  ed.  039 ;  Mutual  L.  Ins.  Co.  v.  Snyder,  93 
a.  S.  393,  23  L.  ed.  887. 

The  appellate  court  can  only  look  at  the 
svidence  to  determine  its  competency.  If 
•onipetent,  the  fact  found  by  the  jury,  and 
ill  inferences  deducible  from  the  fact,  are 
>inding  upon  the  appellate  court. 
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Hepburn  v.  Dubois,  12  Pet.  345,  9  L.  ed. 
1111;  Bamberger  v.  Schoolfield,  160  U.  S. 
149,  40  L.  ed.  374,  16  Sup.  Ct  Rep.  225; 
Singer  Mfg.  Co.  v.  Brill,  7  U.  S.  App.  601, 
54  Fed.  Rep.  380,  4  0.  C.  A-  374. 

To  render  a  stream  navigable,  it  is  not 
necessary  that  it  should  be  deep  enough  to 
admit  the  passage  of  boats  at  all  portions  of 
the  stream. 

St.  Anthony  Falls  Waterpower  Co.  v.  St. 
Paul  Water  Comrs.  168  U.  S.  349,  42  L.  ed. 
497,  18  Sup.  Ct.  Rep.  167. 

Rivers  constitute  navigable  waters  of  the 
United  States  within  -the  meaning  of  the 
acts  of  Congress,  in  contra-distinction  from 
the  navigable  waters  of  the  states,  where 
they  form,  in  their  ordinary  condition,  by 
themselves  or  by  uniting  wiUi  other  waters, 
a  continued  highway  over  which  commerce 
is  or  may  be  carried  on  with  other  states  or 
foreign  countries. 

The  Daniel  Ball,  10  Wall.  557,  19  L.  ed. 
999;  The  Montello,  11  Wall.  411,  20  L.  ed. 
191;  Kscanaba  d  L.  M.  Transp.  Co.  v.  Chi- 
cago,  107  U.  S.  «78,  27  L.  ed.  442,  2  Sup.  Ct  ' 
Rep.  185;  Barman  v.  Chicago,  147  IT.  S. 
396,  37  L.  ed.  216,  13  Sup.  Ct  Rep.  306. 

Private  persons,  for  their  own  aggran- 
dizement, cannot  at  their  own  private  ex- 
pense, under  the  pretense  of  the  authority 
of  a  police  jury  of  a  parish  or  state,  dam  up 
a  navigable  river  of  the  United  States  in 
order  to  improve  their  farm  lands. 

United  States  v.  Bellingham  Bay  Boom 
Co.  176  U.  S.  211,  ante,  437,  20  Sup.  Ct  Rep. 
343. 

No  definition  of  the  police  power,  and  no 
iirgency  for  its  use,  can  authorize  a  state  to 
exercise  it  in  regard  to  a  subject-matter 
which  has  been  confided  exclusively  to  the 
discretion  of  Congress  by  the  Constitution. 

Henderson  v.  New  York,  92  U.  S.  259,  23 
L.  ed.  543;  Neto  Orleans  Oaalight  Co.  v, 
Louisiana  Light  d  Heat  Producing  d  Mfg. 
Co.  115  U.  S.  650,  20  L.  ed.  516,  6  Sup.  Ct 
Rep.  252;  Morgan's  L.  d  T.  R.  d  S.  S.  Go. 
V.  Louisiana  Bd.  of  HeaUh,  118  U.  S.  455, 
30  L.  ed.  237,  6  Sup.  Ct  Rep.  1114;  Schol- 
lenherger  v.  Pennsylvania,  171  U.  S.  1,  43 
L.  ed.  49,  18  Sup.  Ct  Rep.  757;  Hannibal  d 
St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L. 
ed.  .527. 

The  case  of  Lawton  v.  Steele,  152  U.  '8. 
133,  38  L.  ed.  385,  14  Sup.  Ct  Rep.  499,  re- 
lied upon  by  petitioner,  was  a  fishery  case 
involving  the  right  of  a  state  to  pass  a  law 
to  preserve  from  extinction  fisheries  in  the 
lake  waters  within  its  jurisdiction,  by  pro- 
hibiting exhaustive  methods  of  fishing  or  the 
use  of  destructive  instruments.  The  com- 
mon-law right  of  fishery  is  entirely  distinct 
and  separate  from  the  right  of  navigation, 
and  may  or  may  not  exist  in  the  same  wa- 
ters at  the  same  time. 

Gould.  Waters.  2d  ed.  §  64;  Leconfield  v. 
Lonsdale,  h.  R.  5  C.  P.  665;  People  v.  Piatt, 
17  Johns.  196,  8  Am.  Dec.  382. 

*Mr.  Justice  SMraa  delivered  the  opin-[OSS] 
ion  of  the  court: 

On  March  2,  1849,  the  Congress  of  the 
United  States  by  an  act  of  that  date,  entitled 
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"An  Act  to  Aid  the  State  of  Louisiana  in 
Draining  the  Swamp  Lands  therein,"  ea- 
acted:  "That  to  aid  the  state  of  Louisiana 
in  oonstructinx  the  necessary  levees  and 
drains  to  reclaim  the  swamp  and  overflowed 
lands  therein,  the  whole  of  those  swamp  and 
overflowed  lands,  which  may  be  or  are  found 
unfit  for  cultivation,  shall  be,  and  the  same 
are,  hereby  granted  to  that  state."  9  Stat, 
at  L.  352,  chap.  87. 

Similar  grants  have  been  made  by  Congress 
to  other  states  within  whose  boundaries  were 
undrained  swamp  and  overflowed  lands  be- 
longing to  the  United  States.  Act  of  Sep- 
tember 28.  1 850  (9  Stat,  at  L.  519,  chap.  84) . 
This  legislation  declares  a  public  policy  on 
the  part  of  the  government  to  aid  the  states 
in  reclaiming  swamp  and  overflowed  lands 
unfit  for  cultivation  in  their  natural  state, 
and  is  a  recognition  of  the  right  and  duty  of 
the  respective  states,  in  consideration  of  such 
grants,  to  make  and  maintain  the  necessary 
improvementa. 

By  the  act  of  September  19, 1890  (20  Stat, 
at  L.  454,  chap.  907 ) ,  it  is  provided : 

"That  it  shall  not  be  lawful  to  build  any 
wharf,  pier,  dolphin,  boom,  dam,  weir,  break- 
water, bulkhead,  jetty,  or  structure  of  any 
kind  outside  established  harbor  lines,  or  in 
any  navigable  waters  of  the  United  States 
where  no  harbor  lines  are  or  may  be 
established,  without  the  permission  of  the 
Secretary  of  War,  in  any  port,  roadstead, 
haven,  harbor,  navigable  river,  or  other 
waters  of  the  United  States,  in  such  man- 
ner as  shall  obstruct  or  impair  navigation, 
commerce,  or  anchorage  of  said  waters, 
and  it  shall  not  be  lawful  hereafter  to 
commence  the  construction  of  any  bridge, 
bridge  draw,  bridge  piers,  and  abut- 
ments, causeway,  or  other  works  over  or  in 
(624]aiiy  port,  road,  roadstead,  'haven,  harbor, 
niirigable  river,  or  navigable  waters  of  the 
United  States,  under  any  act  of  the  legisla- 
tive assembly  of  any  state,  until  the  location 
and  plan  of  such  bridge  or  other  works  have 
been  submitted  to  and  approved  by  the 
Secretary  of  War,  or  to  excavate  or  fill,  or 
in  any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of,  the  chan- 
nel of  said  navigable  water  of  the  United 
States,  unless  approved  and  authorized  by 
the  Secretary  of  War;  Provided,  That  this 
section  shall  not  apply  to  any  bridge,  bridge 
draw,  bridge  piers,  and  abutments,  the  con- 
struction of  which  has  been  heretofore  duly 
authorized  by  law,  or  be  so  construed  as  to 
authorize  the  construction  of  any  bridge, 
draw  bridge,  bridge  piers,  and  abutments,  or 
other  works,  under  an  act  of  the  legislature 
of  any  state,  over  or  in  any  stream,  port, 
roadstead,  haven,  or  harbor,  or  other  naviga- 
ble water  not  wholly  within  the  limits  of 
such  state." 

The  tenth  section  of  the  same  act  provided 
as  follows : 

"Every  person  and  every  corporation  which 
aiiall  be  guilty  of  creating  or  continuing  any 
such  unlawful  obstruction  in  this  act  men- 
tioned, or  who  shall  violate  the  provisions  of 
the  last  four  preceding  sections  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor, 
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and  on  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  $5,000  or  by  impriioii- 
ment  (in  the  case  of  a  natural  person)  not 
exceeding  one  year,  or  by  both  such  puniih- 
menta,  in  the  discretion  of  the  court.  The 
creating  or  continuing  of  any  unlawful  <^ 
struction  in  this  act  mentioned  may  be  pre- 
vented, and  such  obstruction  may  be  caused 
to  be  removed  by  the  injunction  of  any  cir- 
cuit court  exercising  jurisdiction  in  any  dis- 
trict in  which  such  obstruction  may  be 
threatened  or  may  exist;  and  proper  pro- 
ceedings in  equity  to  this  end  may  be  insti- 
tuted under  the  direction  of  the  Attorney 
General  of  the  United  States." 

In  the  river  and  harbor  act  of  1892  (27 
Stat  at  L.  pp.  88,  110,  chap.  158),  section  7 
of  the  act  of  1890  was  amended  and  re-en- 
acted so  as  to  read  as  follows: 

"That  it  shall  not  be  lawful  to  build  any 
wharf,  pier,  dolphin,  boom,  dam,  weir,  break- 
water, bulkhead,  jetty,  or  structure  of  any 
kind  outside  established  harbor  lines,  or  in 
any  navigable  waters  of  the  United  States 
where  no  harbor  lines  are  or  may  *be  estab-ESM] 
lished,  without  the  permission  of  the  Secre- 
tary of  War<  in  any  port,  roadstead,  haven, 
harbor,  navigable  river,  or  other  waters  of 
the  United  States,  in  such  manner  as  AM 
obstruct  or  impair  navigation,  commerce,  or 
anchorage  of  said  waters;  and  it  shall  not 
be  lawful  hereafter  to  commence  the  con- 
struction of  any  bridge,  bridge  draw,  bridge 
piers,  and  abutments,  causeway,  or  other 
works  over  or  in  any  port,  road,  roadstead, 
haven,  harbor,  navigable  river,  or  navigable 
waters  of  the  United  States  under  any  act 
of  the  legislative  assembly  of  any  state  until 
the  location  and  plan  of  such  bridge  or  other 
works  have  been  submitted  to  and  approved 
by  the  Secretary  of  War,  or  to  excavate  or 
fill,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacity  of 
any  port,  roadstead,  haven,  harbor,  harbor  of 
refuge,  or  indosure  within  the  limite  of  any 
breakwater,  or  of  the  channel  of  any  navi- 
gable water  of  the  United  States,  unless  ap- 
proved and  authorized  by  the  Secretary  of 
War:  Provided,  That  this  section  shall  not 
apply  to  any  bridge,  bridge  draw,  bridge 
piers,  and  abutmenta  the  construction  of 
which  has  been  heretofore  duly  authorized 
by  law,  or  be  so  construed  as  to  authorize  the 
construction  of  any  bridge,  drawbridge, 
bridge  piers,  and  abutmento,  or  other  works, 
under  an  act  of  the  legislature  of  any  state, 
over  or  in  any  stream,  port,  roadstead,  haven, 
or  harbor,  or  other  navigable  water  not 
wholly  within  the  limits  of  such  state." 

Subject,  then,  to  the  paramount  jurisdic- 
tion of  Congress  over  the  navigable  waters 
of  the  Unitid  States,  the  state  of  Louisiana 
has  full  power  to  authorize  the  construction 
and  maintenance  of  levees,  drains,  and  other 
structures  necessary  and  suitable  to  reclaim 
swampand  overflowed  lands  within  herlimits. 
The  pivotal  question  in  the  present  case  is 
whether  Bed  Pass  is  a  navigable  water  of  the 
United  States  in  such  a  sense  that  a  dam 
erected  therein  for  the  purpose,  and  with  the 
efTect,  of  reclaiming  overflowed  lands  and 
rendering  them  fit  for  cultivation,  could  be 
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eonstructed  without  the  previous  authoriza- 
tion of  the  Secretary  of  War.  it  being  ad- 
mitted that  no  such  authority  was  ever  ap- 
plied for  or  procured. 

Evidence  was  tendered,  on  behalf  of  the  de- 
fendants, tending  to  show  that  the  dam  in 

(6Mlquestion  was  built  by  Robert  S.  Leovy,  'who 
was  the  syndic  or  official  of  the  contiguous 
ward,  in  pursuance  of  a  resolution  of  the  po- 
lioti  jury  of  the  parish  of  Plaquemines,  dated 
July  1,  1890,  directing  such  syndic  to  have 
Red  Pass  closed,  and  also  tending  to  show 
an  approval  and  ratification  of  the  work  by 
the  levee  board  of  the  district  and  by  the 
police  jury  at  a  meeting  held  February  8, 
1898,  and  a  direction  to  the  attorney  of  the 
board  to  take  such  steps  as  should  be  neces- 
sary to  prevent  said  Red  Pass  from  being  re- 
opened. Some  of  these  offers  were  rejected 
by  the  trial  court,  and  exceptions  were  taken 
by  the  defendanto.  It  is  evident,  however, 
that  the  court  rejected  the  offers  only  because 
it  was  the  opinion  of  the  court  that  such  evi- 
dence was  immate^^ial,  inasmtich  as  if  Red 
Pass  was  not  a  navigable  water  of  the  United 
States,  within  the  meaning  of  the  statutes, 
the  defendants  would  be  entitled  to  a  verdict 
of  not  guilty,  regardless  of  the  action  of  the 
police  jury  and  of  the  levee  board,  and  if 
Red  Pass  was  such  a  navigable  stream,  the 
action  of  the  state  or  parish  authorities,  un- 
authorized by  the  Secretary  of  War,  would 
not  avail  the  defendants.  Indeed,  the  trial 
judge,  in  his  charge,  instructed  the  jury  as 
if  the  evidence  had  been  admitted,  in  the  fol- 
lowing terms: 

"^  charge  you  gentlemen  that  the  police 
jury  of  the  parish  had  no  right  to  authorize 
Mr.  Robert  S.  Leovy  to  dam  Red  Pass,  if 
Red  Pass  was  a  navigable  water  of  the  United 
States.  I  say  that  it  had  no  authority,  be- 
cause, in  the  year  1890,  the  Congress  of  the 
United  States  passed  the  law  tinder  which 
this  indictment  has  been  brought,  forbidding 
the  damming  of  any  navigable  stream 
of  the  United  States  without  the  previous 
authorization  of  the  Secretary  of  War. 
Therefore,  as  it  was  not  contended,  in  this 
case,  that  there  was  any  authority  from  the 
secretary,  but  on  the  contrary  there  is  proof 
tending  to  show  there  was  no  such  authority, 
then  it  resulte  that  it  is  no  defense  for  Mr. 
Robert  S.  Leovy  to  show  his  pretended  or  al- 
leged authority  from  the  police  jury  of  the 
parish  of  Plaquemines.  The  police  jury  of 
the  parish  of  Plaquemines  could  not  legally 
have  dammed  it.  Therefore  Mr.  Leovy  could 
not." 

We  think,  therefore,  that  we  are  warranted 
in  regarding  the  dam  in  question  as  con- 
structed under  the  police  power  of  the  stete, 
and  within  the  terms  and  purpose  of  the 
grant  by  Congress.  There  was  evidence  tend- 

{62T]ing  to  show  the  character  of  *  the  country  af< 
fected  by  floods  from  Red  Pass — that  it  was 
swamp  land  and  sea  marsh  from  the  Missis- 
sippi river  to  the  gulf.  The  testimony  in- 
closed in  the  record,  of  Shoenberger,  presi- 
dent of  the  police  jury  and  of  the  levee 
board;  of  Lewis,  of  the  state  board  of  en- 
gineers; of  Wilkerson,  ex-president  of  levee 
Mard;  and  of  De  Armas, — showed  that  the 
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closing  of  this  pass  has  reniited  is  tlie  r^ 
demption  of  large  tracto  of  land,  greatly  in- 
creasing their  value;  that  the  property  in  the 
fifth  ward,  before  Red  Pass  and  Spanish  Pass 
were  closed,  was  valued  at  $5,000,  and  at  this 
time  it  is  valued  at  $100,000;  and  that  if 
those  passes  are  kept  closed  for  five  years 
more  it  will  be  three  times  as  much;  and 
that,  if  this  pass  be  opened  again,  by  the 
removal  of  the  dam,  the  orange  property  will 
be  ruined. 

It  is  conceded  that  Red  Pass  is  not  a 
natural  stream,  but  is  in  the  nature  of  a 
crevasse,  caused  by  the  overflow  of  water 
from  the  Mississippi  river.  This  crevasse 
seems  to  have  been  formed  some  time  before 
the  grant  by  the  United  States  to  Louisiana,  . 
and  the  fact  that  by  this  and  similar  breaks 
through  the  banks  of  the  river  large  tracto 
of  land  were  rendered  worthless,  was,  it  may 
be  assumed,  well  known  to  Congress,  and 
was,  indeed,  the  actuating  cause  of  the  grant. 

As  respecte  navigation  through  Resi  Pass, 
there  was  some  evidence,  on  the  part  of  the 
government,  that  small  luggers  or  yawls, 
chiefly  used  by  fishermen  to  carry  oysters  to 
and  from  their  beds,  sometimes  went  through 
this  pass;  but  it  .was  not  shown  that  passen- 

?ers  were  ever  carried  through  it,  or  that 
reight  destined  to  any  other  state  than 
Louisiana,  or,  indeed,  destined  for  any 
market  in  Louisiana,  was  ever,  much  less 
habitually,  carried  through  it. 

The  evidence  on  the  part  of  the  defendanto 
showed  that  for  many  years  these  crevasses 
or  passes  have  been  steadily  growing  shal- 
lower and  narrower,  and  that  at  the  time  of 
closing  Red  Pass  few  of  the  smallest  craft 
attempted  to  pass  through  it,  and  that  the 
so-called  mouth,  or  end  of  Red  Pass  next  the 
gulf,  had  dosed  up  and  become  a  mere  marsh. 
The  trifling  use  that  was  made  of  that  pass 
was  restricted  to  the  river  end  of  tiie 
crevasse. 

We  cannot  accept  the  contention  of  the 
government's  counsd  'that,  because  the  jury[e88] 
was  left  to  determine  whether  the  pass  was  In 
fact  navigable,  and  found  the  defendant 
guilty,  the  decision  of  the  J3xry  it  binding 
upon  the  appellate  court.  We  have  a  right 
to  consider  under  what  instructions  and  defi- 
nitions, given  by  the  trial  court,  the  jury 
found  their  verdict       • 

Before  we  examine  the  charge  of  the  court, 
we  shall  briefly  review  some  of  the  cases 
from  which  may  be  derived  a  definition  of 
"navigable  waters  of  the  United  States," 
within  the  meaning  of  the  statutes  under 
which  this  indictment  was  brought. 

In  the  case  of  Boykin  v.  Shaffer,  13  La. 
Ann.  131,  it  was  said  by  the  supreme  court 
of  the  state  of  Louisiana: 

"Were  the  mere  fact  that  a  steamboat  or 
flatboat  had  been  a  short  distance  up  a 
stream  or  bayou  in  high  water  a  sufficient 
ground  for  declaring  it  a  navigable  stream, 
every  slight  depression  of  the  soil  on  the 
banks  of  the  Mississippi  would  then  become 
a  navigable  stream,  and  should  be  opened  tot 
the  beneflt  of  rafts  and  boato  and  the  con- 
venience of  a  few  persons,  to  the  total  de- 
struction of  the  planting  interesto  on  the 
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banks  of  the  river.  It  is  well  known  that 
the  state  has,  for  a  number  of  years,  been 
dosing  the  small  baTous  making  out  of  the 

Srincipal  rivers  and  bayous,  and   thus  re- 
eeming  large  and  valuable  tracts  of  land." 

In  the  case  of  Egan  v.  Bart,  4S  La.  Ann. 
1358,  14  So.  244,  there  was  considered  the 
right  of  the  board  of  state  engineers  of  the 
state  of  Louisiana  to  build  a  dam  across  an 
alleged  stream,  designated  as  Bayou  Pierre. 
It  was  alleged  that  it  was  a  purely  privntc 
undertaking  which  the  board  of  state  en- 
gineers was  not  authorized  to  do  at  public 
expense,  and  that  the  dam  would  obstruct  the 
navigation  of  Bayou  Pierre,  and  would  there- 
fore violate  tie  statute  of  Congress  whick 
forbade  the  construction  of  any  bridge  or 
other  works  over  or  in  any  navigable  waters 
of  the  United  States,  unless  approved  by  tlie 
Secretary  of  War.  The  trial  judge,  ae  to 
the  contention  that  Bayou  Pierre  was  a  navi' 
gable  stream,  said: 

"From  Grande  Ecore,  where  it  (Bayou 
Pierre*)  enters  Red  river,  to  a  point  some 
miles  below  its  junction  with  Tonre's  Bayou, 
— a  stream  flowing  out  of  the  river, — Bayou 
Pierre  has  been  frequently  navigated  by 
steamboats.  But  from  the  point  of  junction 
to  the  dam  in  question  it  has  never  been  navi- 
[6S0]gated,  and  is  'unnavigable.  Between  these 
two  points  it  is  nothing  but  a  highwater  out- 
let, going  dry  every  summer  at  many  places, 
choked  with  rafts,  and  filled  with  sand, 
reefs,  etc.  It  has  no  channel;  in  various 
localities  it  spreads  out  into  shallow  lakes 
and  over  a  wide  expanse  of  country,  and  is 
susceptible  of  beine  made  navigable  just  as 
a  ditch  could  be  if  it  were  dug  deep  and  wide 
enough  and  kept  supplied  with  a  sufficiency 
of  water." 

And  accordingly  it  was  found  by  the  trial 
court  that  Bayou  Pierre  was  not  a  oavigeble 
water  of  the  United  States.  Its  judgment 
was  affirmed  by  the  supreme  court  of  Louisi- 
ana, and  the  case  was  brought  to  this  court 
and  the  judgment  of  the  court  below  af- 
firmed. Egan  v.  Hart,  165  U.  S.  188,  41  L. 
•d.  680,  17  Sup.  Ct.  Rep.  300. 

In  Lake  Shore  d  M.  8.  R.  Oo.  v.  Ohio,  165 
U.  8.  366,  41  L.  ed.  747,  17  Sup.  Ct.  Rep.  357, 
a  judgment  of  the  supreme  court  of  Oliio,  af- 
firming a  judgment  of  a  trial  court,  ordering 
the  defendant,  an  Ohio  corporation,  to  al>- 
solutely  remove  a  bridge  or  modify  its  struc- 
ture over  the  Ashtabula  river,  a  stream 
wholly  within  the  state  of  Ohio,  was  brought 
to  and  affirmed  by  this  court.  The  case  was 
thus  stated  in  Uie  opinion  delivered  by  Mr. 
Justice  White : 

"Both  the  pleadings  and  the  errors  here 
assigned  deny  the  jurisdiction  of  the  state  of 
Ohio  or  its  courts  to  control  the  subject-mat- 
ter of  the  controversy,  on  the  theory  that  the 
determination  of  whether  the  defendant  pos- 
sessed the  right  to  erect  the  bridge  and  to 
continue  it,  although  constructed  without 
authority,  is  a  Federal,  and  not  a  state,  ques- 
tion. This  contention  is  predicated  on  |S  4, 
6,  and  7  of  the  act  of  Congress  of  September 
19.  1890  (26  Stat  at  L.  426,  453,  cha^.  907 ) . 

"The  contention  is  that  the  statute  m  ques- 
tion manifests  the  purpose  of  Congress  to  de- 
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prive  the  several  states  of  all  authority  to 
control  and  regulate  any  and  every  struetur* 
over  all  navigable  streams,  although  th^  be 
wholly  situated  within  their  territory.  That 
full  power  resides  in  the  states  as.  to  the  eree- 
tion  of  bridges  and  other  works  in  navigable 
streams  wholly  within  their  jurisdiction,  ia 
the  absence  of  the  exercise  by  Congress  of 
authority  to  the  contrary,  is  conclusively 
determined."  Willson  v.  Black-hird  Creek 
Harsh  Co.  2  Pet.  245,  7  L.  ed.  412;  Withera 
V.  Buckley,  20  How.  84,  IS  L.  ed.  816;  Card- 
well  v.  American  Bridge  Co.  113  U.  S.  205,  28 
L.  ed.  959,  5  Sup.  Ct.  Rep.  423;  *WiUain«t(<[6301 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L. 
ed.  629,  8  Sup.  Ct.  Rep.  811 ;  Shively  v.  Bowl- 
by,  152  U.  S.  33,  38  L.  ed.  343,  14  Sup.  Ct. 
Rep.  548,  and  cases  there  cited. 

"Indeed  the  argument  at  bar  does  not  aa- 
sail  the  rule  setued  by  the  foregoing  cases, 
but  asserts  that  as  the  power  which  it  recog- 
nizes as  existing  in  the  states  is  predicated 
solely  upon  Uie  failure  of  Congress  to  exert 
its  paramount  authority,  therefore  the  ml* 
no  longer  obtains,  since  the  act  of  1890,  relied 
on,  substantially  amounts  to  an  express  as- 
sumption by  Congress  of  entire  control  over 
all  and  every  navigable  stream,  whether  or 
not  situated  wholly  within  a  state." 

After  quoting  the  latiguage  of  the  statute, 
the  opinion  proceeded: 

"On  the  face  of  this  statute,  it  is  obvious 
that  it  does  not  support  the  claim  based  upon 
it.  Conceding,  without  deciding,  that  the 
words  'waterways  of  the  United  State*,' 
therein  used,  apply  to  all  navigable  water*, 
even  though  they  be  wholly  situated  within 
a  state,  and  passing,  also  without  deciding, 
the  contention  that  Congress  can  lawfully 
delegate  to  the  Secretary  of  War  all  ita 
power  to  authorize  structures  of  every  kind 
over  all  navigable  waters,  nothing  in  the 
statute  gives  rise  even  to  the  implication  that 
it  was  intended  to  confer  such  power  on  the 
Secretary  of  War.  .  .  .  It  follows,  there- 
fore, that  even  conceding,  arguendo,  that  the 
words  'navigable  waters,'  as  used  in  the  act, 
were  intended  to  apply  to  streams  wholly 
within  a  state,  its  obvious  purpose  was  not 
to  deprive  the  states  of  authority  to  grant 
power  to  bridge  such  streams,  or  to  render 
lawful  all  bridges  previously  built  without 
authority,  but  simply  to  create  an  additional 
and  cumulative  remedy  to  prevent  such 
structures,  although  lawfully  authorized, 
from  interfering  with  commerce." 

In  the  case  of  The  Daniel  BaU,  10  Wall. 
563,  mb  nom.  The  Daniel  Ball  v.  United 
States,  19  L.  ed.  1001,  the  following  deflnitioa 
of  the  term  "navigable  waters"  was  ex- 
pressed : 

"Some  of  our  rivers  are  as  navigable  for 
many  hundreds  of  miles  above  as  they  are  b»- 
low  the  limits  of  tidewater,  and  some  of  them 
are  navigable  for  great  distJanoes  by  largo  v«a- 
sels  which  are  not  even  affected  by  the  tids 
at  any  point  during  their  entire  length. 
...  A  different  test  must,  theraforc,  be 
applied  to  determine  the  navigabilitgr  of  our 
rivers,  and  that  is  found  in  tWr  *iiavigaU«|MI) 
capacity.    Those  rivers  must  be  reeuded  as 
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public  navigable  rivers  in  law  which  are  navi- 
gable in  fact.  And  they  are  navigable  in 
fact  when  they  are  used,  or  are  susceptible 
of  being  used,  in  their  ordinary  condition, 
as  highways  for  commerce,  over  which  trade 
and  &avel  are,  or  may  be  conducted  in  the 
customary  modes  of  tradb  and  travel  on 
water." 

In  the  case  of  The  Montello,  20  Wall.  441, 
tub  notn.  United  States  v.  The  Uontello,  22 
L.  ed.  394.  the  following  language  was  used: 

"The  capability  of  use  by  the  public  for 
purposes  of  transportation  and  commerce  af- 
fords the  true  criterion  of  the  navigability  of 
a  river  rather  than  the  extent  and  manner  of 
tiiat  use.  If  it  be  capable  in  its  natural  state 
of  being  used  for  purposes  of  commerce,  no 
matter  in  what  mode  the  commerce  may  be 
conducted,  it  is  navigable  in  fact,  and  be- 
comes in  law  a  public  river  or  highway. 
Vessels  of  any  Icind  that  can  float  upon  the 
water,  whether  propelled  by  animal  power, 
by  the  wind,  or  by  the  agency  of  steam,  are, 
or  may  become,  the  mode  by  which  a  vast 
oonuneroe  can  be  conducted,  and  it  would  be 
a  mischievous  rule  that  would  exclude  either 
in  determining  the  navigability  of  a  river." 

In  Withers  v.  Buckley,  20  How.  84,  15  L. 
ed.  816,  this  court  said: 

"The  act  of  Congress  of  March  1,  1817,  in 
prescribing  the  free  navigation  of  the  Mis- 
sissippi and  the  navigable  waters  flowing 
into  tnis  river,  could  not  have  been  designed 
to  inhibit  the  power  inseparable  from  every 
sovereign  or  efficient  government,  to  devise 
and  to  execute  measures  for  the  improvement 
of  the  state,  although  such  measures  might 
induce  or  render  necessary  changes  in  the 
channels  or  courses  of  rivers  within  the  in- 
terior of  tiie  state,  or  might  be  productive  of 
a  diange  in  the  value  of  private  property." 

"Neither  the  [Fourteenth]  Amendment, — 
broad  and  comprehensive  as  it  is, — nor  any 
other  amendment,  was  designed  to  interfere 
with  the  power  of  the  state,  sometimes  termed 
its  police  power,  .  .  .  tolegislatesoas  to 
increase  the  industries  of  the  state,  develop 
its  resources,  and  add  to  its  wealth  and 
prosperity.  From  the  very  necessities  of 
society,  legislation  of  a  special  character,  hav- 
ing these  objects  in  view,  must  often  be  bad 
in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains."  Bar- 
bier  V,  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
6  Sup.  Ct.  Rep.  357. 
32]  *It  is  a  safe  inference  from  these  and  other 
cases  to  the  same  effect  which  might  be  cited, 
that  the  term,  "navigable  waters  of  the 
United  States,"  has  reference  to  commerce 
of  a  substantial  and  permanent  character  to 
be  conducted  thereon.  The  power  of  Congress 
to  regulate  such  waters  is  not  expressly 
grant^  in  the  Constitution,  but  is  a  power 
incidental  to  the  express  "power  to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian 
tribes;"  and  with  reference  to  which  the  ob- 
servation was  made  by  Chief  Justice  Mar- 
shall, that  "it  is  not  intended  to  say  that 
these  words  comprehend  that  commerce 
which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a  state. 
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or  between  different  parts  of  the  same  state, 
and  which  does  not  extend  to  or  affect  other 
states."  Gibbons  v.  Ogden,  9  Wheat  194,  6 
L.  ed.  G9. 

While,  therefore,  it  may  not  be  easy  for  a 
court  to  define  the  size  and  character  of  a 
stream  which  would  place  it  within  the 
category  of  "navigable  waters  of  the  United 
States,'*  or  to  define  what  traffic  shall  con- 
stitute "commerce  among  the  states,"  so  as 
to  make  such  questions  sheer  matters  of  law, 
yet,  in  construing  the  legislation  involved  in 
the  case  before  us,  we  may  be  permitted  to  see 
that  it  was  not  the  intention  of  Congress  to 
interfere  with  or  prevent  the  exercise  by  the 
state  of  Louisiana  of  its  power  to  reclaim 
swamp  and  overflowed  lands  by  r^ulating 
and  controlling  the  current  of  small  streams 
not  used  habitually  as  arteries  of  interstate 
commerce. 

The  trial  judge  instructed  the  jury  as  fol 
lows: 

"What  is  a  navigable  water  of  the  United 
States?  It  is  a  navigable  water  which, 
either  of  itself,  or  in  connection  with  other 
water,  permits  a  continuous  journey  to  an- 
other state.  If  a  stream  is  navigable,  and 
from  that  stream  you  can  make  a  journey  by 
water,  by  boat,  by  one  of  the  principal  meth- 
ods used  in  ordinary  commerce,  to  another 
state  from  the  state  in  which  you  start  on 
that  journey,  that  is  a  navigable  water  of  the 
United  States.  It  is  so  called  in  contradis- 
tinction to  waters  which  arise  and  come  to 
an  end  within  the  boundaries  of  the  state. 
.  .  .  But,  if  from  the  water  in  one  state 
you  qan  travel  by  water  continuously  to  an- 
other state,  and  the  water  is  a  navigable 
water,  then  it  is  a  navigable  stream  of  the 
United 'States.  ...  If  it  wa8navigable.[*88J 
and  connected  with  waters  that  permitted 
a  journey  to  anotiier  state,  then  it  is  a  navi- 
gable water  of  the  United  States."  And 
again :  "But  the  fact  I  wish  to  impress  up- 
on you  is  this,  that  it  is  not  absolutely  neces- 
sary that  you  should  find  that  there  was  nav- 
igability all  the  way  from  the  Jump  out  to 
the  gulf,  because  if,  from  some  point  beyond 
the  place  where  Mr.  Robert  S.  Leovy  built 
this  dam,  towards  the  Mississippi  river,  the 
stream  was  navigable,  then  it  would  be  a 
navigable  stream  of  the  United  States,  be- 
cause it  would  connect  with  the  Mississippi 
river." 

If  these  instructions  were  correct,  then 
there  is  scarcely  a  creek  or  stream  in  the  en- 
tire country  which  is  not  a  navigable  water 
of  the  United  States.  Nearly  all  the  streams 
on  which  a  skiff  or  small  lugger  can  float 
discharge  themselves  into  other  streams  or 
waters  flowing  into  a  river  which  traverse* 
more  than  one  state,  and  the  mere  capacity 
to  pass  in  a  boat  of  any  size,  however  small, 
from  one  stream  or  rivulet  to  another,  the 
jury  is  informed,  is  sufficient  to  constitute 
b  navigable  water  of  the  United  States. 

Such  a  view  would  extend  the  paramount 
jurisdiction  of  the  United  States  over  all 
the  flowing  waters  in  the  states,  and  would 
subject  the  officers  and  agents  of  a  state,  en- 
gaged in  constructing  levees  to  restrain  over- 
flowing rivers  within  their  banks,  or  in  reg- 
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olating  the  ehanneli  of  small  streams  for  the 
purposes  of  internal  commerce,  to  fine  and 
unprisonment,  unless  permission  be  first  ob- 
tained from  the  Secretary  of  War.  If  such 
were  the  necessary  construction  of  the  stat- 
utes here  involTed,  their  validity  might  well 
be  questioned.  But  we  do  not  so  understand 
the  legislation  of  Congress.  When  it  is  re- 
membered that  the  source  of  the  power  of  the 
general  govemment  to  act  at  all  in  this  mat- 
ter arise*  out  of  its  power  to  regulate  com- 
merce with  foreign  countries  and  among  the 
■tates,  it  is  obvious  that  what  the  Constitu- 
tion and  the  acts  of  Congress  have  in  view  is 
the  promotion  and  protection  of  commerce 
in  ita  international  and  interstate  aspect, 
and  a  practical  construction  must  be  put  on 
these  enactmenta  as  intended  for  such  large 
and  important  purposes. 

We  also  think  that  these  instructions  are 
(M4]open  to  the  further  'criticism  that  they  con- 
tain no  reference  to  the  nature  or  extent  of 
the  traffic  or  trade  carried  on  in  Red  Pass 
before  the  erection  of  the  dam.  Indeed,  the 
charge  necessarily  implies  that  the  defend- 
ant was  guilty  if  there  was  merely  a  capacity 
for  passing  from  Red  Pass  into  the  Missis- 
sippi river  on  any  sort  of  a  boat  Very  dif- 
ferent was  the  view  expressed  by  Chief  Jua- 
tice  Shaw  when  he  said  it  is  not  "every  small 
creek  in  which  a  fishing  skiff  or  gunning 
canoe  can  be  made  to  float  at  high  wat«r, 
which  is  deemed  navigable."  But  in  order 
to  give  it  the  character  of  a  navigable  stream 
it  must  be  generally  and  commonly  useful  to 
■ome  purpose  of  trade  or  agriculture.  [Raie» 
T.  Oranite  Bridge  Corp.]  21  Pick.  344.. 

We  have  read  the  testimony  offered  on  be- 
half of  the  United  States  to  show  the  kind 
and  extent  of  the  navigation  of  the  Red 
Pass,  and  there  is  no  view  we  can  take  of  it 
that  warranted  the  jury  in  finding  that  in- 
terstate commerce  was  ever  transacted  there- 
'on.  A  few  fishermen  testified  that  they  oc- 
•easionally  went  through  this  pass  with  small 
vessels,  carrying  oysters  for  planting,  and 
<me  or  two  cargoes  of  willows  and  timber 
were  spoken  of.  None  of  these  witnesses 
pretended  to  have  carried  produce  or  oysters 
-out  of  the  state.  Kor  can  it  be  contended 
that  the  Red  Pass,  at  the  time  the  dam  waa 
b\ii\t,  was  open  to  the  gulf.  It  was  shown 
that  the  gulf  end  of  the  pass  had  closed  up, 
so  Uiat  to  get  to  the  sea  it  was  necessary  to 
go  out  of  Red  Pass  into  Tiger  Pass,  Tontine 
Pass,  and  Grand  Pass,  which  are  open  to  the 
gulf.  And  accordingly  the  trial  judge  in- 
structed the  jury  that  it  was  not  necessary, 
in  order  to  mid  Red  Pass  to  be  a  navigable 
water  of  the  United  States,  that  they  should 
find  that  it  was  navigable  out  to  tiie  gulf; 
that  it  was  sufficient  if  boats  could  reach  the 
Mississippi  river. 

We  think  the  defendant  was  entitled  to 
the  instruction  asked  for,  but  refused,  that 
the  jury  should  be  satisfied  from  the  evi- 
dence that  Red  Pass  was  at  the  time  it  was 
closed,  as  alleged  in  the  indictment,  substan- 
tially useful  to  some  purpose  of  interstate 
«oniinerce.  The  instruction  actually  given 
was  as  follows: 

"If  Tontine  Pass  and  Red  Pass  are  avail- 
•SO 


able  for  commerce  and  navigation  hf 
of  luggers  and  oyster  boats  for  the  pnrpoa* 
of  useful  commerce,  it  would  be  a  navigable 
stream;  and  if  you  find  that  it  connected  _ 
with  other  waters  over  which  *a  continuousIMS] 
journey  could  be  made  to  other  states,  then 
it  would  be  a  navigable  water  of  the  United 
Stotes. 

"I  repeat  to  you  that,  under  my  view  of 
the  case,  all  you  have  to  decide  is  whether 
Red  Pass  was  a  navigable  water  of  the  United 
btates,  and  as  you  decide  that  the  case  wiH 
go,  tiecause  it  is  conceded  that  Mr.  Leovy 
dammed  it." 

It  is  plain,  therefore,  that  the  attention  of 
the  jury  was  not  directed  at  all  to  the  ques- 
tion of  any  existing  interstate  commerce,  and 
that  the  learned  judge  was  of  opinion,  and 
so  ruled,  that  the  physical  possibility  of 
passing  by  a  boat  out  of  Red  Pass  into  the 
Mississippi  river  constituted  the  pass  a  nav- 
igable water  of  the  United  States. 

The  court  refused  to  give  the  following  in- 
struction: 

"If  the  jnry  shall  find  that  Red  Pass  waa 
a  crevasse,  or  outbreak,  of  the  Mississippi 
river  from  its  natural  channel,  the  result  of 
which  was  to  overflow  a  large  portion  of 
Plaquemines  Parish,  to  the  detriment  of  the 
inhabitants  thereof,  by  the  destruction  of 
their  property,  and  prejudicial  to  tiieir 
health,  the  state,  in  the  exercise  of  its  police 
power  delegated  to  the  police  jury  of  the 
parish  of  Plaquemines,  had  a  right  to  close 
It" 

Perhaps  this  instruction  ought  to  haw 
been  qualified  or  accompanied  by  a  prayer 
that  tne  acts  of  Congress  relied  on  by  the 
government  were  not  applicable  to  the  ease 
suggested  in  the  instruction  asked  for.  But 
we  think,  in  the  circumstances  disclosed  by 
the  evidence,  the  instruction  should  have 
been  given,  at  least  as  so  qualified. 

The  circuit  court  of  appeals,  in  dealing 
with  the  error  assigned  for  the  refusal  of 
the  trial  judge  to  so  charge,  said  [92  Fed. 
Rep.  344.  34  C.  C.  A.  392] : 

"There  is  no  legitimate  evidence  in  the  rec- 
ord tending  to  show  that  the  police  juiy  of 
the  parish  of  Plaquemines  ordered  Red  Pass 
closed  for  the  purpose  of  affecting  or  promot- 
ing the  peace,  morals,  education,  health,  or 
good  order  of  the  people;  but  the  case  does 
show  that  tiie  pass  was  ordered  dosed,  and 
was  closed,  for  the  sole  purpose  of  reclaim- 
ing swamp  lands.  Under  the  power  to  reg- 
ulate commerce,  Congress  having  forbidden 
the  closing  of  any  navigable  river  without 
the  consent  of  the  UnitM  States,  it  is  very 
doubtful  whether  any  navigable  water  of  the 

United  States,  although  wholly  within  the 

limits  *of  the  state,  can  be  doaed  nsder  tha[6Ml 
exercise  of  the  police  power  of  the  state  for 
any  purpose  whatever,  but  where  the  purpose 
only  is  tiie  reclamation  of  swamp  lands,  there 
is  no  doubt  the  police  power  of  the  state  must 
give  way  to  the  authority  of  Congress." 

We  think  that  the  trial  court  might  «<dl 

take  judidal  notice  that  the  public  health  is 

I  deeply    concerned    in    the    rertamatiwi    of 

I  swamp  and  overflowed  lands.    If  there  is  ai^ 

fact  which  mar  be  supposed  to  be  known  by 
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everybody,  and  therefore  by  courts,  it  Is 
that  swamps  and  stagnant  waters  are  the 
cause  of  malarial  and  malignant  fevers,  and 
that  the  police  power  is  never  more  Inti- 
mately exercised  than  in  removing  such  nui- 
sances. The  defendant  was  not  deprived  of 
the  defense  that  the  act  which  he  was 
charged  with  was  performed  in  order  to  pro- 
mote the  health  of  the  community,  by  the 
fact,  if  fact  it  was,  that  the  order  under 
which  he  acted  did  not  say  anything  about 
the  subject  of  health,  but  simply  authorized 
the  erection  of  the  dam,  so  as  to  exclude  the 
overflow  from  the  river. 

Nor  are  we  disposed  to  concur  in  the  doubt 
expressed  whether  any  navigable  water 
wholly  within  the  limits  of  a  state  can  be 
closed  under  the  exercise  of  the  police  power 
for  any  purpose  whatever.  Such  a  doubt 
might  be  justified  if  there  was  express  leg- 
islation of  the  United  States  forbidding  the 
act  proposed.  But,  as  we  have  seen,  in  the 
present  case  the  reclamation  of  swamp  and 
overflowed  lands  was  not  only  not  forbidden, 
but  was  recognized  as  the  duty  of  the  state, 
in  consideration  of  the  grant  of  the  public 
lands.  And,  for  the  reasons  already  given, 
we  do  not  construe  the  acts  of  Congress  tin- 
der which  this  indictment  was  brought  as  in- 
tended to  apply  to  the  case  of  a  stream  of  the 
history  and  character  disclosed  in  this  rec- 
ord. Hence,  the  state  authorities  were  left 
free  to  act  in  such  a  manner  as  they  thought 
fit  to  promote  the  health  and  prosperity  of 
the  people  concerned. 

It  can  scarcely  be  contended  that  if,  by  a 
sudden  breach  of  the  banks  of  the  Missis- 
sippi river  in  the  lowlands  of  Louisiana,  a 
stream  of  water  across  agricultural  landa 
was  created,  endangering  the  health  and 
welfare  of  the  inhabitants,  that  the  case 
'would  be  within  the  meaning  and  operation 
)f  the  acts  of  Congress  relied  on  in  this  case. 
It  may  be  that  in  such  a  case,  if  the  state 
ieclines  to  act  or,  rather,  permits  such  a 
stream  to  become  a  highway  of  commerce 
imong  the  states,  the  Federal  control  over  it 
might  attach.  Thua  Grand  Pass,  of  which 
Red  Pass  is  a  branch,  might,  in  view  of  the 
rolume  of  its  water  and  of  the  nature  and 
imount  of  the  commerce  carried  on  it,  be 
leld  to  be  a  navigable  water  of  the  United 
states.  However  that  may  be,  our  conclu- 
lion,  upon  tha  record  now  before  us,  is  that 
ited  Pass,  in  llie  condition  it  was  at  the  time 
vhen  this  dam  was  built,  was  not  shown  by 
idequate  evidence  to  have  been  a  navigable 
rater  of  the  United  States,  actually  used  in 
nterstate  commerce,  and  that  the  court 
hould  have  charged  the  jury,  as  requested, 
hat,  upon  the  whole  evidence  adduced,  the 
lefendants  were  entitled  to  a  verdict  of  ac- 
[uittal. 

It  is  claimed  by  the  counsel  for  the  plain- 
iflT  in  error  that  the  act  of  July  13,  1892,  so 
ar  amended  and  repealed  the  act  of  Septem- 
er  19,  1890,  that  the  penal  section  of  the 
liter  was  repealed,  and  that  hence,  as  no 
pnalty  is  provided  in  the  aot  of  1892,  the  in- 
ictment  and  conviction  of  the  plaintiff  in 
iTor  was  without  authority  of  law.  It  is 
Iso  contended  that  the  policy  of  Congress 
77  tJ.  ■. 


in  respect  to  the  authority  of  the  Secretary 
of  War  in  the  matter  of  obstruction  to  navi- 
gation, has  been  greatly  changed  and  mod- 
ified by  the  act  of  March  3,  1899.  Fifty- 
fifth  Cong.,  Session  3  [30"  Stat,  at  L.]  chap. 
425,  S  9,  p.  1151. 

It  is  also  suggested  that  whatever  may  ba 
the  powers  of  Congress  over  streams  wholly 
within  a  state,  they  cannot  be  legitimately 
enforced  by  criminal  prosecution  of  officers 
and  agents  of  the  state  for  acts  done  under 
state  authority,  but  that,  in  such  cases,  the 
proper  remedy  would  be  found  in  bills  in 
equity. 

But  in  the  view  we  take  of  the  case  in 
hand,  we  are  not  called  upon  to  express  any 
opinion  on  such  questions. 

The  judgment  of  the  circuit  court  of  ap- 
peals is  reversed,  the  judgment  of  the  cir* 
cuit  oourt  is  likewise  reversed,  and  the  causr 
is  remanded  to  that  court,  with  directions  tA 
award  a  new  trial. 


•THE  KNAPP,  STOUT,  ft  CO.  COMPANl  JHUSI 
Plff.  in  Err., 

V. 

JOHN  McCaffrey. 

(See  S.  C.  Reporter's  ed.  688-448.) 

Lien  for  totoage — furisdiotion  of  state  eourt 
— proceedings  in  personam  or  in  rem— 
questions  of  local  law. 

1.  A  bill  to  enforce  a  lien  for  towage  by  fore- 
closure of  the  Hen  on  a  raft  of  lumber  la 
the  complalnant'i  possession,  where  the  salt 
Is  brought  against  Individual  defendants^ 
seeking  a  decree  against  them,  and.  In  default 
of  the  payment  thereof,  a  sale  of  the  prop- 
erty to  satisfy  It.  is  not  a  proceeding  in  rem 
within  the  exclusive  admiralty  jarlsdlctlon  of 
the  Federal  courts,  but  is  a  salt  in  personam 
to  enforce  a  common-law  remedy,  which  may 
be  brought  In  a  state  conrt  by  virtue  of  U.  8. 
Bev.  Stat.  I  668,  saving  the  suitor's  right  of 
a  common-law  remedy  In  all^cases  where  the 
common-law  Is  competent  to  give  It. 

2.  Questions  as  to  the  right  to  a  possessory 
Hen  upon  a  raft  under  state  laws,  and  the 
extent  thereof,  as  well  as  the  existence  of 
possession,  are  local  questions  dependent 
upon  the  law  of  the  state.  In  respect  to  which 
the  Federal  courts  will  follow  the  state  deci- 
sions. 

8.  The  enforceability  In  equity  of  a  Hen  for 
the  enforcement  of  which  there  Is  no  special 
statutory  provision  Is  a  matter  as  to  which 
the  Federal  courts  will  recognize  the  prac- 
tice of  the  state  courts  as  expressive  of  the 
local  law. 


[No.  263.] 

Submitted  April  24, 1900. 
1900. 


Decided  May  H, 


IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Illinois  affirming  a  judgment 
sustaining  a  bill  to  foreclose  a  lien  for  tow- 
age upon  a  raft  of  lumber.     Affirmed. 

See  same  case  below,  178  III.  107,  62  N. 
E.  898. 
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Statement  by  Mr.  Justice  Broirai 
[638]  'This  was  a  bill  in  equity  filed  in  the  cir- 
cuit court  for  the  county  of  Mercer,  Illinois, 
by  the  defendant  in  error,  John  McCaffrey, 
against  the  Knapp,  Stout,  &  Co.  Company 
(hereinafter  called  the  Knapp  Company), 
and  the  Schulenburg  &  Boeckler  Lumber 
Company  (hereinafter  called  the  Schulen- 
burg Company) ,  and  its  assignees,  to  enforce 
a  lien  for  towage  upon  a  half  raft  of  lun^r 
then  lying  at  Boston  Bay,  in  Mercer  county. 
The  suit  arose  from  a  contract  made  April 
6,  1893,  by  McCaffery  with  the  Schulenburg 
Company,  in  which,  after  reciting  that  Mc- 
Caffrey bad  purchased  of  this  company  three 
steam  tow  tmats  for  the  sum  of  $17,500,  it 
was  agreed  that  McCaffrey  was  to  tow  all 
the  rafted  lumber  such  company  would  fur- 
nish him  at  or  below  their  mill  at  Stillwater, 
Minnesota,  to  St.  Louis,  and  deliver  the  same 
there  to  tjie  company  in  quantities  not  ez- 
eeeding  one  half  a  raft  at  a  time,  for  which 
service  he  was  to  be  paid  $I.12V2  per  thou- 
sand feet,  board  measure,  for  the  lumber  con- 
tained in  the  raft.  The  other  provisions  of 
the  contract,  of  which  there  were  many,  were 
not  material  to  the  present  controversy.  Aft- 
er towing  a  number  of  rafts  for  the  company, 
the  charges  for  which  remained  unpaid,  one 
of  McCaffrey's  steamers,  known  as  the  Robert 
Dodds,  left  Stillwater  October  13,  1894, 
with  raft  No.  10  of  that  year.  The  river  be- 
ing low  and  navigation  difiicult,  McCaffrey 
was  instructed  to  divide  the  raft,  to  bring 
one  half  to  St.  Louis,  and  to  lay  up  the  other 
half  in  some  safe  harbor,  in  compliance 
tM9]with  these  instructions  'McCaffrey  divided 
the  raft  on  October  20  at  Boston  Bay  harbor 
in  Mercer  county,  leaving  one  half  there, 
while  the  other  half  was  towed  to  St.  Louis 
mad  delivered  to  the  lumber  company  on  No- 
vember 2.  The  company  paid  the  clerk  of 
the  boat  $1,250  without  directions  as  to  its 
application,  and  McCaffrey  applied  it  on  the 
amount  due  him  for  the  towage  of  other 
rafts.  The  steamer  returned  to  Boston  Bay 
the  morning  of  November  4,  and  laid  up  out- 
side the  raft  for  the  winter. 

On  the  next  day,  November  5,  the  Schulen- 
burg Ompany  sold  the  half  raft  in  Boston 
Bay  to  the  Knapp  Company  for  $15,000,  part 
in  cash  and  the  remainder  in  a  note  due  in 
four  months,  which  was  paid  at  maturity. 
A  bill  of  sale  was  given  for  the  lumber,  and 
a  letter  written  to  the  watchman  in  charge 
of  the  raft  infomung  him  of  the' sale.  On 
November  9  the  Schulenburg  Company  made 
a  voluntary  assignment  in  St.  Louis  for 
the  benefit  of  creditors.  McCaffrey,  hear- 
ing of  the  assignment,  offered  both  com- 
panies to  tow  the  half  raft  to  St.  Louis 
under  his  contract,  but  the  Knapp  Com- 
pany informed  him  that  they  did  not 
wish  him  to  do  so,  saying  that  they  did  their 
own  towing;  whereupon  McCaffrey,  claiming 
to  be  still  in  possession  of  the  half  raft  and 
believing  that  the  company  was  about  to  take 
it  from  him  by  force,  filed  this  bill  to  fore- 
close his  lien  for  towage.  The  Knapp  Com- 
pany gave  a  bond  for  the  amount  of  the 
claim  and  took  the  raft  away.  I 

The  case  came  on  for  hearing  in  the  circuit 
B22 


court  upon  pleadings  and  proofs,  and  result- 
ed in  a  decree  dismissing  the  bill  without 
prejudice.  McCaffrey  appealed  to  the  ap- 
pellate court,  which  reversed  the  decree  of 
the  circuit  court,  and  remanded  the  cause 
with  directions  to  enter  a  decree  for  the  sum 
of  $3,643.17,  with  interest  thereon.  The 
Knapp  Company  appealed  to  the  supreras 
court  of  the  state,  wnidi  affirmed  the  judg- 
ment of  the  appellate  court  (178  HI.  107,  52 
N.  E.  898)  ;  whereupon  defendant  sued  out  a 
writ  of  error  from  this  court. 

Mr.  Charles  P.  Wise  submitted  Um 
cause  for  plaintiff  in  error: 

The  contract  being  maritime,  to  enforc« 
the  lien  for  towage  of  the  raft  the  United 
States  admiralty  courts  have  exclusive  ja- 
risdiction. 

The  Oenesee  Chief  v.  Fitzhugh,  12  How. 

457,  13  L.  ed.  1064;  Jackson  v.  The  Uag- 

nolid,   20   How.   296,   15   L.   ed.   909;    Tkt 

Hoses  Taylor,  4  Wall.  411,  *uh  nom.  Tkt 

Hoses  Taylor  t.  Bammons,  18  L.  ed.  397; 

The  Bine  v.  Trevor,  4  Wall.  665,  18  L.  ed. 

451 ;  The  Belfast,  7  Wall.  624,  sub  nom.  Th» 

Belfast  V.  Boon,  19  L.  ed.  260;  The  Eagle, 

8  Wall.  15,  tub  nom.  The  Eagle  r.  Fraser,  1$ 

{ L.  ed.  365;  The  J.  E.  Rumhell,  148  U.  S.  1. 

'  37  L.  ed.  346,  13  Sup.  Ct.  Rep.  498 ;  Moram 

I  v.  Sturges,  154  U.  S.  256,  38  L.  ed.  981,  1« 

I  Sup.  Ct.  Rep.   1019;   The  Glide,  107  U.  S. 

006,  42  L.  ed.  296,  17  Sup.  Ct  Rep.  930. 

I      The  admiralty  jurisdiction  extends  to  tlM 

'  entire  navigable-river  system  of  the  United 

'  States. 

The  Bine  v.  Trevor,  4  WalL  556,  18  L.  ed. 
451 ;  Re  Cfamett,  141  U.  S.  1,  35  L.  ed.  631, 
11  Sup.  Ct  Rep.  840;  MoOinnis  v.  The  Pon- 
tiac,  6  McLean,  359,  Fed.  Cas.  No.  8,801; 
The  Montello,  20  Wall.  430,  sub  nom. 
United  States  v.  The  Montello,  22  L.  ed. 
3U1 ;  Jackson  v.  The  Magnolia,  20  How.  296, 
16  L.  ed.  909;  Ex  parte  Boyer,  109  U.  & 
629.  27  L.  ed.  1056,  3  Sup.  Ct  Rep.  434. 

This  suit  does  not  come  within  the  cUnas 
of  the  act  of  1789.  It  is  not  an  acticm  at 
common  law,  but  a  suit  in  equity. 

The  Uoses  Taylor,  4  Wall.  431,  sub  nowt. 
The  Moses  Taylor  v.  Bammons,  18  L.  ed. 
402;  The  Bine  v.  Trevor,  4  Wall.  655,  18 
L.  ed.  451 ;  Moran  v.  Sturges,  154  U.  S.  256, 
38  L.  ed.  981,  14  Sup.  Ct  Rep.  1019;  The 
Glide,  167  U.  S.  606,  42  L.  ed.  296,  17  Sup. 
Ct  Rep.  930. 

Messrs.  Cluurles  E.  Kveator  and  Ouj  O- 
Soott  submitted  the  cause  for  defendant  ii 
error : 

The  lien  for  the  towage  of  the  raft,  if  en- 
forceable in  admiralty  at  all,  is  of  the  sams 
nature  as  the  lien  on  cargo  for  carrying  it 
It  is  the  common-law  lien  of  the  bailee  for 
his  hire.  It  is  a  possessory  lien,  which,  on' 
like  the  ordinary  maritime  lien,  is  defeated 
by  the  delivery  of  the  property  to  which  it 
attaches. 

The  Kalorama,  10  Wall.  206,  ««6  noait 
Pendergast  v.  The  Kalorama,  19  L.  ed.  942; 
Westerdell  v.  Dale,  7  T.  R.  312;  Justin  t. 
ttallam,  1  Salk.  34;  Watkinson  v.  Bemadit- 
ton,  2   P.   Wms.   367 ;   3   Kent   Com.    169; 
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laude  t  P.  Ship,  64;  The  Zodiac,  1  Hagg. 
Ldm.  320;  Spartali  t.  Benecke,  10  C.  B.  223. 

McCaffrey  has  a  lien  by  virtue  of  the 
ommon  law  and  the  maritime  law,  only  in 
ase  he  has  posseesion. 

4,885  Bags  of  Linseed,  1  Black,  112,  suh 
cm.  Bears  v.  Wills,  17  L.  ed.  37;  The  Ed- 
y,  S  Wall.  481,  suh  nom.  Uordeoai  t.  Lind- 
ay,  18  L.  ed.  486. 

But  it  must  clearly  appear  that  there  was 
n  intention  to  abandon  the  lien,  before  the 
ourts  \till  consider  a  delivery  absolute  and 
nconditional  so  as  to  devest  the  lien. 

IS]  Tons  of  Coal,  4  Blatchf.  368,  Fed.  Cas. 
fo.  10,520;  Kimhall  v.  The  Anna  Kimball, 

Cliff.  15,  Fed.  Cas.  No.  7,772;  The  Volun' 
eer,  1  Sumn.  651,  Fed.  Cas.  No.  16,991; 
Certain  Logs  of  Mahogany,  2  Sumn.  589, 
i'ed.  Cas.  No.  2,559;  Webh  v.  Anderson, 
raney,  518,  Fed.  Cas.  No.  17,318. 

The  suit  in  this  case  is  one  strictly  in  per- 
onam,  with  the  bond  which  was  voluntarily 
:iven  to  pay  any  indebtedness  or  lien  that 
tIcCaffrey  had  on  the  raft,  in  place  of  the 
atter. 

Johnson  V.  Chicago  A  P.  Elevator  Co.  119 
J.  S.  388,  30  L.  ed.  477,  7  Sup.  Ct  Rep. 
;54. 

*Mr.  Justice  Browa  delivered  the  opin- 
nn  of  the  court: 

Defendants  set  up  in  their  answers  and  in- 
listed,  both  before  the  appellate  court  and 
he  supreme  court  of  Illinois,  that,  if  plain- 
iff  had  any  lien  upon  the  raft  at  all  for  his 
x>wage  services,  it  was  a  maritime  lien,  en- 
'orceable  only  in  the  district  court  of  the 
United  States  as  a  court  of  admiralty.  This 
8  the  only  Federal  question  presented  in  the 
iase. 

By  article  3,  §  2.  of  the  Constitution,  the 
udicial  power  of  the  general  government  is 
leclared  to  extend  to  ''all  cases  of  admiralty 
tnd  maritime  jurisdiction;"  and,  by  }  9  of 
he  original  judiciary  act  of  1789  (1  Stat,  at 
..  76,  chap.  20),  it  was  enacted  "that  the 
listrict  courts  shall  have,  exclusively  of  the 
ourta  of  the  several  states,  .    exdu- 

ive  ori^nal  cognizance  of  all  civil  causes 
if    admiralty    and    maritiaie  jurisdiction, 

.  .  saving  to  suitors,  in  all  cases,  the 
ight  of  a  common-law  remedy,  where  the 
ommon  law  is  competent  to  give  it."  This 
anguage  is  substantially  repeated  in  subdi- 
ision  8  of  Rev.  Stat.  {  563,  wherein  it  is 
xprcssly  stated  that  "such  jurisdiction  shall 
«  exclusive,  except  in  the  particular  cases 
rhere  jurisdiction  of  such  causes  and  seiz- 
res  is  given  to  the  circuit  courts." 

The  scope  of  the  admiralty  jurisdiction 
nder  these  clauses  was  considered  in  a 
umber  of  cases,  arising  not  long  after  the 
i  strict  courts  were  established,  notably  to 
ti  that  of  De  Lovio  v.  Boit,  2  Oall.  308,  Fed. 
'as.  No.  3776,  wherein  Mr.  Justice  Story 
rought  his  great  learning  to  bear  upon  an 
xhaustive  examination  of  all  the  prior  au- 
horities  upon  the  subject  both  in  England 
nd  in  America. 

But  the  exclusive  character  of  that  juris- 
■ction  was  never  called  to  the  attention  of 
lis  court  until  1866,  when  the  states  had 
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begun  to  enact  statutes  giving  liens  upon 
vessels  for  causes  of  action  cognizable  in  ad- 
miralty, and  authorizing  suits  in  rem  in  the 
state  courts  for  their  enforcement.  The  va- 
lidity of  these  laws  had  been  expressly  ad- 
judicated in  a  number  of  cases  in  Ohio,  Ala- 
bama, and  California.  The  earliest  case 
arising  in  this  court  was  that  of  The  Uoses 
Taylor,  4  Wall.  411,  suh  nom.  The  liose* 
Taylor  v.  Hammons,  18  L.  ed.  397,  in  which 
was  considered  a  statute  of  California  cre- 
ating a  lien  for  the  breach  'of  any  contract[6411 
for  the  transportation  of  persons  or  prop- 
erty, and  also  providing  that  actions  for 
such  demands  might  be  brought  directly 
against  the  vessel.  The  act  further  prdvid- 
ed  that  the  complaint  should  designate  the 
vessel  by  name;  that  the  summons  should 
be  served  upon  the  master,  or  person  in 
charge,  the  vessel  attached,  and,  in  case  of 
judgment  recovered  by  the  plaintiff,  sold  by 
the  sheriff.  An  action  having  been  brought 
by  a  passenger  before  a  justice  of  the  peace 
of  the  city  of  San  Francisco  for  failure  to 
furnish  him  with  proper  and  necessary  food, 
water,  and  berths,  the  defense  was  inter- 
posed that  the  cause  of  action  was  one  of 
which  the  courts  of  admiralty  had  exclusive 
jurisdiction.  The  case  finally  reached  this 
court,  where  the  defense  was  sustained,  the 
court  holding  that  the  contract  for  the  trans- 
portation of  the  plaintiff  was  a  maritime 
contract;  that  the  action  against  the  steam- 
er by  name,  authorized  by  the  statute  of 
California,  was  a  proceeding  in  the  nature 
and  with  the  incidents  of  a  suit  in  admiralty. 
Upon  this  point  Mr.  Justice  Field  observed: 
"The  distinguishing  and  characteristic  fea- 
ture of  such  suit  is  that  the  vessel  or  thing 
proceede4  against  is  itself  seized  and  im- 
pleaded as  the  defendant,  and  is  judged  and 
sentenced  accordingly.  It  is  this  dominion 
of  the  suit  in  admiralty  over  the  vessel  or 
thing  itself  which  gives  to  the  title  made  un- 
der its  decrees  validity  against  all  the  world. 
By  the  common-law  process,  whether  of 
mesne  attachment  or  execution,  property  is 
reached  only  through  a  personal  defendant, 
and  then  only  to  the  extent  of  his  title.  Un- 
der a  aale,  therefore,  lipon  a  judgment  in  a 
common-law  proceeding,  the  title  acquired 
can  never  be  better  than  that  possessed  by 
the  personal  defendant.  It  is  his  title,  and 
not  the  property  itself,  which  is  sold."  The 
court  also  held  that  the  statute  of  Califor- 
nia to  the  extent  to  which  it  authorized  ac- 
tions in  rem  against  vessels  for  causes  of 
action  cognizable  in  admiralty,  invested  her 
courts  with  admiralty  jurisdiction,  and  to 
that  extent  was  void. 

At  the  same  term  arose  the  case  of  The 
Hine  v.  Trevor,  4  Wall.  565,  18  L.  ed.  451,  in 
which  a  statute  of  Iowa  giving  a  lien  for 
injuries  to  persons  or  property,  and  provid- 
ing a  remedy  in  rem  against  the  vessel,  was 
held  to  be  obnoxious  to  the  exclusive  juris- 
diction *of  the  Federal  courta.  Speaking  nf[04S] 
the  common-law  remedy,  saved  by  the  stat- 
ute, Mr.  Justice  Miller  observed:  "But  the 
remedy  pursued  in  the  Iowa  courta  in  the 
cate  before  na  is  in  no  sense  a  common-law 
remedy.    It  is  a  remedy  partaking  of  all  the 
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essential  features  of  an  admiralty  proceed- 
ing in  rem.  The  statute  provides  that  the 
vessel  may  be  sued  and  made  defendant  with- 
out proceeding  against  the  owners,  or  even 
mentioning  their  names.  That  a  writ  may 
be  issued  and  the  vessel  seized,  on  filing  a 
petition  similar  in  substance  to  a  libel.  That 
after  a  notice  in  the  nature  of  a  monition, 
the  vessel  may  be  condemned  and  an  order 
made  for  her  sale,  if  the  liability  is  estab- 
lished for  which  she  was  sued.  Such  is  tiie 
general  character  of  the  steamboat  laws  of 
the  western  states."  The  same  principle 
was  applied  in  the  case  of  The  Belfast,  7 
Wall.  624,  sub  nom.  The  Belfast  v.  Boon,  19 
L.  ed.  206,  to  a  statute  of  Alabama  under 
which  contracts  of  affreightment  were  au- 
thorized to  be  enforced  in  rem  in  the  state 
courts  by  proceedings  the  same  in  form  as 
those  used  in  the  courts  of  admiralty.  This 
was  also  held  to  be  unconstitutional. 

The  principle  of  these  cases  was  restated 
in  The  Lottawatma,  21  Wall.  598,  579,  auh 
nom.  Rodd  v.  Beartt,  22  L.  ed.  654,  663,  al- 
though the  question  settled  by  that  case  was 
that  materialmen  furnishing  repairs  and 
supplies  to  a  vessel  in  her  home  port  do  not 
acquire  thereby  a  lien  upon  the  vessel  by  the 
genpral  maritime  law.  To  the  same  effect 
is  The  J.  E.  Rumhell,  148  U.  S.  1,  37  L.  ed. 
345,  13  Sup.  Ct.  Bep.  498,  in  which  a  lien 
by  a  state  law  for  such  repairs  and  supplies 
was  civen  precedence  of  a  prior  mortgage. 
Finnllv.  in  the  case  of  The  Glide,  167  U.  S. 
noo,  42  Tj.  ed.  296,  17  Sup.  Ct.  Rep.  930,  it 
was  held  that  the  enforcement  of  such  a  lien 
upon  a.  vessel,  created  by  a  statute  of  Massa- 
chusetts, for  repairs  and  supplies  in  her  home 
port,  for  which  a  remedy  in  personam  may 
ho  had  in  admiralty,  was  exclusively  within 
the  admiralty  jurisdiction  of  the  courts  of 
the  United  States,  and  that  the  statute  of 
Massachusetts,  to  the  extent  that  it  provid- 
ed for  a  proceeding  in  rem,  and  for  a  sale 
of  the  vessel,  was  unconstitutional  and  void. 
See  also  itoran  v.  Sturges,  154  U.  S.  256,  38 
L.  ed.  981,  14  Sup.  Ct.  Rep.  1019. 

The  rule  to  be  deduced  from  these  cases, 
sn  far  as  they  are  pertinent  to  the  one  un- 
der consideration,  is  this:  That  wherever 
any  lien  is  given  by  a  state  statute  for  a 
onuse  of  action  cognizable  in  admiralty,  either 
[643]!n  rem  or  in  personam,  proceedings  *»»  rem 
tn  enforce  such  lien  are  within  the  exclusive 
jurisdiction  of  the  admiralty  courts. 

But  the  converse  of  this  proposition  is 
equally  true,  that  if  a  lien  upon  a  vessel  be 
created  for  a  claim  over  which  a  court  of 
admiralty  has  no  jurisdiction  in  any  form, 
such  lien  may  be  enforced  in  the  courts  of 
the  state.  Thus,  as  the  admiralty  jurisdic- 
tion does  not  extend  to  a  contract  for  build- 
ing a  vessel,  or  to  work  done  or  materials 
furnished  in  its  construction, — The  Jefferson 
{People's  Ferry  Co.  v.  Beers,  20  How.  393, 
15  L.  ed.  961) ;  The  Capitol  (Roach  v.  Chap- 
man, 22  How.  129,  16  L.  ed.  294),— we  held 
in  Edwards  v.  Elliott,  21  Wall.  532,  22  L.  ed. 
487.  that,  in  respect  to  such  contracts,  it 
was  competent  for  the  states  to  enact  such 
Inws  as  their  legislatures  might  deem  just 
and  expedient,  and  to  provide  for  their  en- 
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forcement  tn  rem.  The  same  principle  wm 
applied  in  Johnson  v.  Chicago  <£  P.  minslw 
Co.  U9  U.  S.  388,  30  L.  ed.  447,  7  Sop.  a 
Rep.  254,  to  a  statute  of  Illiiiois  grfia^  a 
lien  upon  a  vessel  for  damage  done  to  t 
building  abutting  on  the  water,  npos  tk 
ground  that  the  court  had  previously  keii 
that  there  was  no  jurisdiction  in  adminltv 
for  damage  done  by  a  ship  to  a  BtmetnTe  af- 
fixed to  the  land.  The  Plymouth,  3  W«a 
20,  suh  nom.  Bough  v.  Western  Tramsp.  C» 
18  L.  ed.  125;  Ex  parte  Phenia  Int.  Co.  11» 
U.  S.  610.  30  L.  ed.  274,  7  Snp.  Ct  Benu  2Sl 
There  was  really  another  sound  reasoii  %m 
the  decision  in  the  fact  that  the  Bait  wm 
in  personam,  with  an  attachment  giv«i  ■«■ 
the  property  of  the  defendant,  whidu  as  -m 
shall  see  hereafter,  is  quite  a  differest  emt 
from  a  proceeding  »t»  rem. 

To  establish  the  proposition  that  tke  an- 
ceeding  In  this  case  was  an  inTsai<»  id  te 
exclusive  jurisdiction  of  the  admiralto 
courts  defendants  are  bound  to  shov.  fim. 
that  the  contract  to  tow  a  raft  is  a  nujiti^ 
contract;  second,  that  the  proeecdii^;  taka 
was  a  suit  tn  rem  within  the  eases  akon 
cited,  and  not  within  the  exception  of  a  i 
mon-law  remedy,  which  {  663  was  iie«« 
signed  to  forestall. 

The  first  of  these  conditions  may  be  t^ 
ily  admitted.  That  a  contract  to  tow  .r 
other  vessel  is  a  maritime  contract  is  tas 
clear  for  argament,  and  there  is  no  distiae- 
tion  in  principle  between  a  vessel  and  a  lafL 
Whether  the  performance  of  sneh  a  coatnet 
gives  rise  to  a  lien  upon  the  raft  for  tke  tov- 
age  bill  admits  of  more  donbt;  indeed.  Or 
authorities,  as  to  how  far  a  raft  is  withia 
the  jurisdiction  of  admiralty,  are  in  ho^ 
less  confusion,  *but  for  the  purposes  of  tbisftlC 
case  we  may  admit  that  such  lien  eznia 
But,  if  existing,  it  would  not  oast  or  aa^ 
plant  the  common-law  lien  dependent  nsa 
possession. 

The  real  question  is  whether  tbe  procNrf- 
ing  taken  is  within  the  exception  of  ■" 
to  suitors  in  all  cases  the  right  of  a  «.«, 
law  remedy,  where  the  common  law  is  .  _ 
petent  to  give  it."  It  was  eerUinlv  not  a 
common-law  action,  but  a  suit  in 'chatty. 
But  it  will  be  noticed  that  the  reserratiaa 
is  not  of  an  action  at  common  law,  bat  of  ■ 
common-law  remedy ;  and  a  remedy  does  w€ 
necessarily  imply  an  action.  A  remedy  is 
defined  by  Bouvier  as  "the  means  myAorfi 
to  enforce  a  right,  or  redress  an  iajnrr* 
While,  as  stated  by  him,  remedies  for  wtm 
fulfilment  of  contracts  are  generally  hj  me- 
tion,  they  are  by  no  means  universallT  as 
Thus,  a  landlord  has  at  common  law  a'na»- 
edy  by  distress  for  his  rent — a  right  ate 
given  to  him  for  the  purpose  of  exactiac 
compensation  for  damages  resulting  fras 
the  trespass  of  cattle.  A  bailee  of  iMUimg 
has  a  remedy  for  worV  done  upon  rack  p(*^ 
erty,  or  for  expenses  incurred  in  keeping  S. 
by  detention  of  possession.  An  inakM* 
has  a  similar  remedy  upon  the  goods  ef  r'~ 
guests  to  the  amount  of  his  charges  for  H 
entertainment;  and  a  carrier  has  a  likcl_ 
upon  the  thing  carried.  There  is  also  a  «■■- 
mon-law    repiedy    for  nuisanees    (17  atatr- 
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ment;  a  right  upon  the  part  of  a  person  aa- 
saulted  to  resist  the  assailant,  even  to  hit 
death;  a  right  of  lecaption  of  goods  stolen 
or  unlawfully  taken,  and  a  public  right 
against  disturbers  of  the  peace  by  compell- 
ing them  to  give  sureties  for  their  good  be- 
havior. All  these  remedies  are  independent 
of  an  action. 

Some  of  the  cases  already  cited  recognize 
the  distinction  between  a  common-law  ac- 
tion and  a  common-law  remedy.  Thus,  in 
The  Moses  Taylor,  4  Wall.  411,  431,  su6  nom. 
The  Moses  Taylor  v.  Hammons,  18  L.  ed. 
397,  402,  it  is  said  of  the  saving  clause  of  the 
judiciary  act:  "It  is  not  a  remedy  in  the 
common-law  courts  which  is  saved,  but  a 
common-law  remedy."  To  same  effect  is 
Moran  v.  Sturges,  164  U.  S.  256,  276,  38  L. 
ed.  981,  987,  14  Sup.  Ct.  Rep.  1019. 

In  the  case  under  consideration  the  remedy 
chosen  by  the  plaintiff  was  the  detention  of 
the  raft  for  his  towage  charges.  That  a  car- 
rier has  a  lien  for  his  charges  upon  the 
thing  carried,  and  may  retain  possession  of 
l-iich  thing  until  such  charges  are  'paid,  is 
too  clear  for  argument.  We  know  of  no  rea- 
son why  this  principle  is  not  applicable  to 
property  towed  as  well  as  to  property  car- 
ried. While  the  duties  of  a  tug  to  its  tow 
are  not  the  duties  of  a  common  carrier,  it 
would  seem  that  his  remedy  for  his  charges 
is  the  same,  provided  that  the  property 
towed  be  of  a  nature  admitting  of  the  re- 
tention of  possession  by  the  owner  of  the  tug. 
But  whatever  might  be  our  own  opinion  upon 
the  subject,  the  BupremecourtofIllinois,haT- 
ing  held  that  under  the  laws  of  that  state 
the  plaintiff  had  a  possessory  lien  upon  this 
raft,  that  such  lien  extended  to  so  much  of 
the  raft  as  was  retained  in  his  possession, 
for  the  entire  bill,  and  that  under  the  facts 
of  this  case  plaintiff  did  have  possession  of 
the  half  raft  until  he  surrendered  it  under 
order  of  the  court  for  its  release  upon  bond 
given,  we  should  defer  to  the  opinion  of  that 
court  in  these  particulars  as  they  are  local 
questions  dependent  upon  the  law  of  the 
particular  state. 

Whether  a  bill  in  equity  will  lie  to  enforce 
»  possessory  lien  may  admit  of  some  doubt, 
ind  the  authorities  are  by  no  means  harmo- 
liouB.  That  a  person  having  a  lien  upon 
;hattel8  has  no  right  himself  to  sell  such 
shattels  in  the  disdiarge  of  his  lien  is  well 
lettled  (Doane  v.  Russell,  3  Gray,  382 ;  Jones 
r.  Pearie,  1  Strange,  557;  Lickharroto  v. 
I/cMon,  6  East,  21,  note;  Briggs  v.  Boston  <i 
'j.  R.  Co.  6  Allen,  246,  83  Am.  Dec.  626;  In- 
tianapoUs  <C  8t.  L.  R.  Co.  v.  Bemdon,  81  III. 
43 ;  Hunt  v.  Haskell,  24  Me.  339,  41  Am. 
}ec.  387)  ;  and  in  the  case  of  the  Thames 
ron  Works  Co.  v.  Patent  Derrick  Co.  1 
ohns.  &  H.  03,  it  was  held  by  Vice  Chancel- 
[>r  Wood  that  ship  builders,  having  a  lien 
pon  the  ship  built  by  them  according  to  the 
untract  for  the  purchase  money,  could  not 
nforce  their  lien  by  sale.  But  in  some  juris- 
ictionn,  and  notably  so  in  Illinois,  it  is  held 
hat  liens  for  the  enforcement  of  which 
lere  is  no  special  statutory  provision  Ara 
nforceable  in  equity.  Black  v.  Brennan,  5 
»ana,  310;  Charter  v.  Stevens,  3  Denio,  33, 
TT  TT.  a. 


46  Am.  Dec.  444;  Dupuy  v.  Oihaon,  39  DL 
197;  Oushman  v.  Hayes,  46  111.  145;  Cairo 
it  V.  R.  Co.  V.  Faokney,  78  111.  116;  Bar- 
chard  y.  Kohn,  167  111.  579,  29  L.  R.  A.  803, 
41  N.  £.  902.  Such  being  the  practice  in 
niinois,  we  recognize  it  as  expressive  of  the 
local  law.  There  were  circumstances  in  this 
case  which  appealed  with  peculiar  force  to 
the  discretion  of  a  court  of  equity.  The  *de'[MS] 
fendant  disputed  McCaffrey's  lien  and  right 
of  possession  to  the  raft,  and  announced  its 
intention  of  towing  it  to  St.  Louis  itself. 
It  was  in  a  position  where  it  might  have 
been  taken  away  by  a  superior  force,  unless 
the  plaintiff  incurred  the  expense  of  employ- 
ing a  gang  of  men  to  watch  it.  Under  such 
circumstances  it  was  not  only  natural,  but 
just,  that  he  should  have  applied  to  a  court 
of  equity  for  relief  in  the  enforcement  of  his 
common-law  remedy. 

We  have  held  in  several  cases  that  analo- 
gous proceedings  were  no  infringement  upon 
the  exclusive  admiralty  jurisdiction  of  the 
Federal  courts.  Thus,  in  Leon  v.  Oaloeran, 
11  Wall.  185,  20  L.  ed.  74,  three  sailors 
brought  suits  in  a  state  court  against  the 
owner  of  a  schooner  to  recover  their  wages, 
and  had  the  schooner,  which  was  subject  to 
a  lien  or  privilege  in  their  favor,  according 
to  the  laws  of  Louisiana,  similar  in  some  re- 
spects to  the  principles  of  the  maritime  law, 
sequestered  by  the  sheriff  of  the  parish. 
The  writ  was  levied  upon  the  schooner, 
which  was  afterwards  released  upon  a  forth- 
coming bond.  This  was  held  to  be  an  or- 
dinary suit  t»  personam  with  an  auxiliary 
attachment  of  the  property  of  the  defendant, 
and  no  infringement  upon  the  admiralty  ju- 
risdiction. Said  Mr.  Justice  Clifford :  "They 
brought  their  suits  in  the  state  courts 
against  the  owner  of  the  schooner,  as  they 
had  a  right  to  do,  and,  having  obtained  judg- 
ment against  the  defendant,  they  might  levy 
their  execution  upon  any  property  belonging 
to  him,  not  exempted  from  taxes  or  execu- 
tion, which  was  situated  in  that  jurisdic- 
tion." 

In  American  8.  B'.  Co.  v.  Chase,  16  Wall. 
522,  21  L.  ed.  369,  a  steamboat  owned  by  the 
company  ran  over  a  sail  boat  containing  the 
plaintiff's  intestate,  and  killed  him.  His 
administrator  brought  suit  against  the  com- 
pany in  a  state  court  of  Rhode  Island,  under 
an  act  making  common  carriers  responsible 
for  deaths  occasioned  by  their  negligence, 
and  providing  that  the  damages  be  recovered 
in  an  action  on  the  case.  Defendant  took 
the  position  that  the  saving  clause  must  be 
limited  to  such  causes  of  action  as  were 
known  to  the  common  law  at  the  time  of  the 
passage  of  the  judiciary  act,  and  as  the  com- 
mon law  gave  no  remedy  for  negligence  re- 
sulting in  death,  an  action  subsequently 
given  by  the  statute  was  not  a  common-law 
remedy.  The  contention  was  'held  to  be  un'[e47] 
sound.  So,  also,  in  Schoonmaker  v.  Oilmore, 
102  U.  S.  118,  26  L.  ed.  95,  it  was  held  that 
courts  of  admiralty  had  no  exclusive  juris- 
diction of  suits  in  personam  gfrowing  out  of 
collisions. 

In  the  case  already  cited  of  Johnson  t. 
Chicago  d  P.  Elevator  Co.  119  U.  S.  388.  30 
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L.  ed.  447.  7  Sup.  Ct.  Rep.  254,  a  petition 
was  filed  by  the  elevator  company  against 
the  owner  of  a  tugboat  for  injuries  done  by 
the  jibboom  of  a  schooner  in  tow  of  the  tug 
to  the  wall  of  plaintiff's  warehouse.  The 
petition  prayed  for  a  writ  of  attachment 
against  the  defendant,  commanding  the  sher- 
iff to  attach  the  tug,  summon  the  d^endant 
to  appear,  and  for  a  decree  subjecting  the 
tug  to  a  lien  for  such  damages.  The  statute 
under  which  the  proceedings  were  instituted 
gave  a  lien  for  all  damages  arising  from 
Injuries  done  to  persons  or  property  by  such 
water  craft.  It  was  held  that  the  damage 
having  been  done  upon  the  land,  there  was 
no  jurisdiction  in  admiralty,  and  that  the 
suit  was  in  personam  with  an  attachment  as 
security,  the  attachment  being  based  upon 
a  lien  griven  by  the  state  statute.  Said  the 
court:  "There  being  no  lien  on  the  tug  by 
the  maritime  law  for  the  injury  on  land  in- 
flicted in  this  case,  the  state  could  create 
such  a  lien  therefor  as  it  deemed  expedient, 
and  could  enact  reasonable  rules  for  its  en- 
forcement, not  amounting  to  a  regulation  of 
commerce."  It  would  seem  that  even  if  the 
suit  had  been  in  rem  against  the  vessel,  it 
would  have  been  sustained,  as  the  injury 
was  not  one  for  which  an  action  would  have 
lain  in  admiralty. 

In  the  case  under  consideration  the  suit 
was  clearly  one  in  personam  to  enforce  a 
common-law  remedy.  It  was  no  more  a 
suit  in  rem  than  the  ordinary  foreclosure  of 
a  mortgage.  The  bill  prayed  for  process 
against  the  several  defendants ;  that  they  be 
required  to  answer  the  bill;  that  plaintiff  be 
decreed  to  have  a  first  lien  upon  the  raft  for 
the  amount  due  him ;  that  the  defendants  be 
decreed  to  pay  such  amount,  that  in  default 
of  such  payment  the  raft  be  sold  to  satisfy 
the  same ;  and,  that  in  case  of  such  sale  the 
purchaser  have  an  absolute  title,  free  from 
all  equity  of  redemption  and  all  claims  of  the 
defendants,  and  that  they  be  debarred,  etc. 
This  is  the  ordinary  prayer  of  a  foreclosure 
bill.  The  decree  of  the  appellate  court  re- 
versed that  of  the  circuit  court,  and  directed 
(M8]*  recovery  of  a  specified  'amount.  It  reeem* 
bles  a  decree  in  rem  only  in  the  fact  that 
the  property  covered  by  the  lien  was  ordered 
to  be  sold.  Such  sale,  however,  would  pass 
the  property  subject  to  prior  liens,  while  a 
sale  in  rem  in  admiralty  is  a  complete  deves- 
titure  of  such  liens,  and  carries  a  free  and 
unencumbered  title  to  the  property,  the  hold- 
ers of  such  liens  being  remitted  to  the  funds 
in  the  registry  which  are  substituted  for  the 
vessel.     The  Helena,  4  C.  Rob.  3. 

The  true  distinction  between  such  proceed- 
ings as  are  and  such  as  are  not  invasions  of 
the  exclusive  sulmiralty  jurisdiction  is  this: 
If  the  cause  of  action  be  one  cognizable  in 
admiralty,  and  the  suit  be  in  rem  against 
the  thing  itself,  though  a  monition  be  uso  is- 
sued to  the  owner,  the  proceeding  is  essen- 
tially one  in  admiralty.  If,  upon  the  other 
hand,  the  cause  of  action  be  not  one  of  which 
a  court  of  admiralty  has  jurisdiction,  or  if 
the  suit  be  in  personam  against  an  individ- 
ual defendant,  with  an  auxiliary  attach- 
ment, against  a  particular  thing,  or  against 
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the  property  of  the  defendant  in  general,  it 
is  essentially  a  proceeding  according  to  Um 
course  of  the  common  law,  and  within  tha 
saving  clause  of  the  statute  ( S  SS3)  of  a  com- 
mon-law remedy.  The  suit  in  this  case  b^ 
ing  one  in  equity  to  enforce  a  oonun<Mi-Iaw 
remedy,  the  state  courts  were  correct  in  as- 
suming jurisdiction. 

The  decree  of  the  Supreme  Court  of  III- 
inoi*  is  therefore  affirmed. 


•JAMES  BR7AB,  Jb.,  «t  al.,  App**^       [M*l 

THOMAS  CAMPBELL. 

(See  S.  C.  Importer's  ed.  «4»-«6S.) 

Appeal — in  bankruptcy — delay  in  taJdnff — 
objection  made  too  late — res  judioat^^ 
jurisdiction  of  state  court  after  decree  in 
Federal  court — equitable  ejectment  at  af- 
fected by  decree  for  conveyance. 

1.  An  objection  that  an  appeal  In  bankmpter 
was  not  claimed  and  notice  given  wlthlo  the 
time  prescribed  by  the  rules  Is  made  too  Ute 
In  the  Supreme  Court  of  the  United  State* 
alter  a  lapse  of  sixteen  jears,  whera  It  does 
not  seem  to  have  been  called  to  the  attention 
of  the  lower  court.  In  which  a  motion  was 
made  to  declare  the  appeal  deserted. 

2.  A  Jadgment  rendered  by  a  state  eoart 
against  plaintiff  In  an  action  of  eqnltabla 
ejectment,  sustaining  a  defense  based  on  title 
obtained  through  sales  under  mortgages,  was 
not  without  Jurisdiction  because  the  plaintiff 
had  obtained  a  prior  decree  In  a  Fedefal 
court  against  one  of  the  ejectment  defendants 
before  the  defense  snstalned  by  the  state  eonrt 
bad  arisen,  when  this  decree  was  not  set  up 
In  the  state  court  as  a  bar. 

8.  A  suit  In  a  Federal  court,  which  the  success- 
ful plaintiff  abandoned  pending  appeal.  In 
order  to  bring  a  new  action  In  a  state  coatt, 
which  was  unsuccessful,  cannot  be  resusci- 
tated, after  the  lapse  of  sixteen  years,  for  the 
purpose  of  defeating  the  action  of  the  stats 
court.  In  which  the  decree  of  the  Federal  conrt 
was  not  set  up  as  a  bar,  and  which  sustained 
a  defense  arising  after  the  Federal  decree  was 
rendered. 
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APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  AppeaU  for  tb* 
Third  Circuit  affirming  a  decree  of  dismissal. 
Affirmed. 

See  same  case  below,  62  U.  8.  App.  435. 
90  Fed.  Rep.  690,  33  C.  C.  A.  236. 

Statement  by  Mr.  Justice  Browns 
*This  was  a  suit  in  equity  instituted  inldAV 
the  district  court  for  the  western  distriet  of 
Pennsylvania,  April  30,  1877,  by  Jane  Bryar 
against  James  Bryar,  her  husband,  and  Rob- 
ert Arthurs,  his  assignee  in  bankruptcy,  to 


NoTi. — Al  to  conclutivenest  and  effect  of 
jHdgmentt  a*  betteeen  FedenU  ani  state  ooarts 
— see  note  to  Kansas  City,  Ft.  S.  &  If.  B.  C*. 
T.  Morgan.  21  C.  C.  A.  478. 
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enjoin  the  latter  from  partitioning  or  offer- 
ing for  sale  an  undivided  half  of  7  acres  of 
land  in  the  city  of  Pittsburgh,  for  which,  as 
she  alleged,  a  conveyance  had  been  made  by 
mistake  to  her  husband,  though  she  had  paid 
the  purchase  money  with  her  ow^  individual 
funds.  Notwithstanding  the  pendency  of 
this  bill  the  assignee  proceeded  to  sell  the 
land  at  assignee  s  sale  to  the  defendant 
Thomas  Campbell,  subject  to  the  two  mort- 
gages hereinafter  mentioned.  On  August 
15,  1878,  Campbell  was  permitted  to  inter- 
I60]vene  and  defend  'the  bill,  the  bill  being 
amended  by  a  new  prayer  that  the  defend- 
ants make,  execute,  and  deliver  to  the  plain- 
tiff a  deed  for  the  property  in  question. 

The  case  was  heard  upon  pleadings  and 
proofs,  and  on  June  26,  1879,  a  decree  was 
rendered  in  favor  of  the  plaintiff,  declaring 
her  to  be  the  equitable  owner  of  the  land  in 
suit;  that  defendant  Campbell  was  charge- 
able with  notice  of  her  rights,  and  was  bound 
t«  convey  according  to  the  prayer  of  the  bill. 
An  appeal  was  immediately  taken  by  Ar- 
thurs and  Campbell  to  the  circuit  court, 
where  the    case    was    docketed  August  30, 

1879.  Here  the  case  rested,  without  further 
action,  for  sixteen  years,  and  until  Decem- 
ber 20,  1896. 

Meantime,    however,     and    in    February, 

1880,  Jane  Bryar,  and  her  husband  in  hen 
right,  began  an  action  of  ejectment  in  the 
court  of  common  pleas  of  Allegheny  county 
against  Thomas  Campbell,  John  W.  Beckett, 
and  William  B.  Rodgers,  for  the  land  in  con- 
troversy, which  resulted.  May  19,  1881,  in  a 
verdict  for  the  defendants,  and  a  writ  of  er- 
ror from  the  supreme  court  of  Pennsylvania, 
which,  on  November  14,  1881,  affirmed  the 
judgment  of  the  court  of  common  pleas.  30 
Pittsb.  L.  J.  12. 

Nothing  further  appears  to  have  been  done 
until  December  30,  1895,  when  Mrs.  Bryar 
moved  the  circuit  court  for  the  western  dis- 
trict of  Pennsylvania  for  an  order  declaring 
the  appeal  of  Thomas  Campbell  from  the  de- 
cree of  the  district  court  deserted,  upon  the 
ground  that  the  appellants  had  failed  to 
bring  up  the  record  from  the  district  court, 
to  pay  the  entry  costs,  or  to  prosecute  their 
appeal  to  the  next  term  of  the  circuit  court. 
Campbell  filed  an  answer  to  this  motion, 
setting  up  his  purchase  of  the  land  at  as- 
signee^ sale,  and  stating  that  he  had  not 
prosecuted  his  appeal  because  he  had  pur- 
chased a  mortgage  made  by  James  Bryar  to 
Edward  R.  James,  upon  which  mortgage  the 
property  had  been  sold  to  his  attorney,  Wil- 
liam B.  Rodgers,  who  had  conveyed  to  him; 
that  he  went  into  possession  of  the  land: 
that  the  petitioner  and  her  husband  had 
brought  the  action  of  ejectment  against  him 
above  referred  to,  and  a  verdict  had  been 
rendered  in  favor  of  the  defendants;  that  he 
believed  the  result  of  the  ejectment  case 
Sljmade  it  unnecessary  •foranyfurther  proceed- 
ings upon  the  appeal,  and  that  he  and  his 
vendees  had  ever  since  been  in  undisputed 
possession  of  the  land.  The  motion  to  dis- 
miss the  bill,  or  rather  to  declare  the  appeal 
deserted,  was  denied,  and  the  death  of  the 
plaintiff  Jane  Bryar  being  suggested,  it  was 
1T7  V.  S. 


ordered  that  her  heirs  at  law,  the  appellants, 
be  substituted  as  plaintiffs. 

The  appeal  subsequently  went  to  a  hear- 
ing in  the  circuit  court  upon  the  former  tes- 
timony, and  new  testimony  put  in  by  Camp- 
bell in  support  of  his  answer,  and  resulted  in 
a  reversal  of  the  district  court,  and  a  dis- 
missal of  the  bill.  Plaintiffs  appealed  to  the 
circuit  court  of  appeals,  which  affirmed  the 
decree  of  the  circuit  court  (62  U.  S.  App. 
435,  90  Fed.  Rep.  690,  33  C.  C.  A.  236), 
whereupon  plaintiffs  appealed  to  this  court. 

Messrs.  Lcwrle  C.  Barton  and  Edward 
Campbell  argued  the  cause  jnd  filed  a 
brief  for  appellants. 

Mr.  \ir.  B.  KodEers  argued  the  cause 
and  filed  a  brief  for  appellee: 

Campbell,  being  pursued  by  Mrs.  Bryar 
in  the  state  court,  had  at  least  good  reason 
to  suppose  that  Mrs.  Bryar  had  elected  to 
desert  her  first  suit.  Therefore  his  omis- 
sion to  take  further  action  in  the  appeal  in 
the  circuit  court  was  excusable. 

Origsby  v.  Puroell,  99  U.  S.  506,  25  L. 
ed.  354. 

Abandonment  of  the  bill  by  Mrs.  Bryar  is 
to  be  conclusively  presumed  as  against  her 
and  her  heirs,  by  reason  of  her  and  their 
long  acquiescence  and  laches.  Campbell 
was  in  possession.  His  title  was  declared 
by  the  supreme  court  to  be  a  paramount 
title,  and  she  or  her  heirs  made  no  move  to 
assert  any  claim  under  the  decree  for  over 
fourteen  years. 

Waring  v.  Pennsylvania  R.  Co.  176  Pa. 
172,  35  Atl.  106;  Biddle  v.  (Hrard  Nat. 
Bank,  100  Pa.  349. 

Campbell  was  compelled  to  defend  the 
ejectment  suit  instituted  in  the  state  court. 
He  had  no  option  in  the  matter.  He  could 
not  set  up  as  a  defense  the  pendency  of  the 
bill  in  equity  in  the  circuit  court. 

Smith  V.  Ijathrop,  44  Pa.  326,  84  Am. 
Dec.  448;  Stanton  v.  Embrey,  93  U.  S.  548, 
23  L.  ed.  983,  and  cases  cited. 

*Mr.  Justice  Brown  delivered  the  opin-[6Sl] 
ion  of  the  court: 

Plaintiffs  ask  for  a  reversal  of  this  decree 
upon  the  grounds,  first,  that  the  appeal  from 
the  district  court  to  the  circuit  court  in 
bankruptcy  was  not  claimed  and  notice  given 
to  the  clerk  of  the  district  court  within  the 
time  prescribed  by  the  rules;  and,  second, 
because  it  affirmed  the  decree  of  the  circuit 
court  upon  its  merits. 

1.  If  there  be  anything  in  the  defense  that 
the  appeal  from  the  district  court  to  the  cir- 
cuit court  in  the  bankruptcy  proceedings  was 
not  taken  within  the  time  prescribed  by  law, 
it  comes  too  late.  It  is  true  that  Rev.  Stat. 
i  4981,  declares  that  "no  appeal  shall  be  al- 
lowed in  any  case  from  the  district  to  the 
circuit  court,  unless  it  is  claimed,  and  notice 
given  thereof  to  the  clerk  of  the  district 
court,  to  be  entered  with  the  record  of  the 
proceedings,  and  also  to  the  assignee  or  cred- 
itor, as  the  case  may  be,  or  to  the  defeated 
party  in  equity,  within  ten  days  after  the 
entry  of  the  decree  or  decision  appealed 
*from."    It  appears  that  the  decree  of  the[05S) 
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district  court  was  entered  June  26, 1879,  and 
that  a  petition  for  an  ^peal  was  addressed 
to  ike  judge  of  the  circuit  court,  the  jurat 
to  which  was  dated  June  28,  and  on  June  30 
a  bond  for  costs  on  api>eal  was  filed.  The 
appeal,  however,  to  the  circuit  court  was  not 
allowed  and  filed  until  July  16,  twenty  days 
after  the  decree  of  the  district  court,  and  it 
does  not  appear  tiiat  an^  notice  was  giren 
to  the  clerk  of  the  district  court,  or  to  the 
defeated  party,  as  required  by  {  4081;  but 
it  further  appears  that  the  petition  for  ap- 
peal, the  allowance  thereof,  a  copy  of  the 
docket  entries  and  a  bond  for  costs  were  filed 
in  the  circuit  court,  August  30,  1879.  Here 
the  matter  rested  until  December  20,  1895, 
when  Mrs.  Bryar,  the  prevailing  party,  moved 
the  circuit  court  not  to  dismiss  the  appeal 
for  the  reason  that  it  was  not  taken  in  time, 
but,  stating  that  it  had  been  "duly  allowed," 
to  obtain  an  order  declaring  it  deserted,  for 
the  reason  that  the  appellants  had  failed  to 
bring  up  the  record  from  the  district  court, 
pay  the  entry  costs,  or  prosecute  their  ap- 
peal. This  was  apparently  treated  as  a  mo- 
tion to  dismiss,  and  was  denied.  After  a 
lapse  of  sixteen  years  it  is  now  too  late  to 
asK  this  court  to  hold  that  the  appeal  should 
have  been  dismissed  for  a  reason  which  does 
not  seem  to  have  been  called  to  the  attention 
of  the  circuit  court,  when  the  original  motion 
was  made  to  declare  the  appeal  deserted.  If 
the  plaintiffs  in  that  case  had  intended  to 
insist  upon  their  rights  under  the  decree, 
they  should  either  have  moved  to  dismiss  the 
appeal  within  a  reasonable  time,  or  pressed 
it  to  a  hearing  in  the  circuit  court,  instead 
of  abandoning  it  and  bringing  a  new  suit 
upon  the  same  cause  of  action  in  the  state 
court. 

2.  The  case  upon  the  merits  depends  upon 
the  effect  to  be  given  to  the  judgment  in  fa- 
vor of  Campbell  in  the  ejectment  suit 
brought  by  Mrs.  Bryar  in  the  state  court. 
Mrs.  Bryar  appears,  for  some  unexplained 
reason,  to  have  abandoned  her  original  suit 
in  the  district  court,  notwithstanding  the 
decree  in  her  favor,  and  to  have  elected  to 
begin  an  action  in  ejectment  in  the  state 
court.  To  this  action  Campbell  appears  to 
have  set  up  a  new  defense,  which  had  accrued 
since  the  decree  in  the  district  court,  arising 
upon  two  mortgages  executed  in  1874  by 
[M3]*James  Bryar,  namely,  one  to  Thomas  Mc- 
Clintock  for  $3,000,  the  other  to  K.  R.  James 
for  $2,000,  which  mortgages  were,  in  1878, 
foreclosed  and  judgment  entered.  In  the 
opinion  of  the  supreme  court  of  the  state  it 
is  stated  that  William  R.  Rodgers,  one  of  the 
defendants  in  the  ejectment  action,  as  the  at- 
torney for  Campbiell,  purchased  the  judg- 
ments obtained  upon  the  mortgages,  issued 
execution,  sold  the  7  acres  at  sheriff's  sale, 
and  bought  the  same  for  $50.  A  deed  was 
made  by  the  sheriff  to  Rodgers,  who  gave  a 
memorandum  to  Campbell,  stating  that  he 
would  convey  to  anyone  Campbell  might 
wish,  when  requested  so  to  do.  It  was  not 
disputed  that  Rodgers  bought  and  held  in 
trust  for  Campbell  whatever  title  he  ob- 
tained by  the  sheriff's  deed. 

Upon  this  state  of  facts  the  court  held  that 
the  mortgages  were  valid  liens,  and  the  fact 
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that  the  mortgagees  were  catirely  OBaffeetad 
by  any  notice  of  the  secret  eqnitj  o<  Ifn. 
Bryar  being  nndispated,  it  neeeanrilr  fol- 
lowed  that,  whether  Campbell  had  nottee  or 
not,  he  stood  in  their  shoe*  when  hepnr- 
chased  the  title  derived  from  them,  "it  ia 
contended,  however,  that  Oampbdl  having 
bought  at  the  assignee's  sale,  subject  to  theae  < 

mortgages,  was  bound  to  pay  thiem  off,  and 
■whea  he  did  so  they  were  extinguished.  Bat 
unless  he  expressly  or  by  necessary  implica- 
tion agreed  to  pay  them,  he  was  not  bound 
to  do  so,  and  had  an  undoubted  right  to  se- 
cure liis  own  title  by  purchasing  them  and 
proceeding  to  perfect  us  title  under  them." 
It  will  be  seen  from  this  that  Campbell  did 
not  rely  upon  his  purchase  at  the  assignee's 
sale,  as  to  which  llie  district  court  seems  to 
Iiave  held  that  he  had  notice  of  Mrs.  Bryar's 
equity  in  the  premises,  but  upon  the  pur- 
chase of  the  rights  of  the  mortgagees,  who  ^>- 
pear  to  have  taken  the  mortgages,  snppoa- 
ing  the  property  to  belong  to  James  Bryar, 
in  whose  name  it  stood  upon  the  record. 

We  are  advised  of  no  substantial  reason 
why  the  judgment  of  the  state  court  does 
not  operate  as  res  judicata  in  this  case.  The 
original  suit  in  the  district  court  was  begun 
by  Mrs.  Bryar,  one  of  the  original  plaintiffs 
in  the  ejectment  suit,  for  the  purpose  of 
compelling  the  defendant  Thomas  Campbell  to 
convey  to  her  as  the  equitable  owner  tliereof 
the  premises  now  in  dispute.  'The  ejectment [6B4] 
suit  was  b^fun  by  her  and  lier  husband,  in 
her  right,  upon  the  same  title  against  three 
defendants,  one  of  whom  was  (^mpbdl,  to 
obtain  possession  of  the  same  property.  The 
action  was  brought  by  Mrs.  Biyar  upon  her 
equitable  title,  a  procedure  allowable  in  the 
courts  of  Pennsylvania,  where  an  equitable 
ejectment  is  the  full  equivalent  of  and  sub- 
stitute for  a  bill  in  equity.  Petermait  v. 
HuUng,  31  Pa.  432;  Winpenny  v.  Winpeimg, 
92  Pa.  440.  Such  procedure,  though  not  an- 
thorized  by  the  practice  of  the  Federal 
courts,  will  be  respected  when  the  question 
arises  upon  the  effect  to  be  given  the  judg- 
ment. Milla  V.  Duryee,  7  Cninch,  481,  3  L. 
ed.  411 ;  MiUa  v.  CdldweU,  2  Wall.  36,  17  L. 
ed.  766;  Paber  v.  Hovey,  117  Mass.  107,  19 
Am.  Rep.  398.  While  it  appears  from  the 
opinion  of  the  supreme  court  of  the  state 
that  the  decree  of  the  district  court  was 
called  to  its  attention,  it  was  not  set  up  as 
a  l>ar  to  the  ejectment  in  the  state  court  for 
the  obvious  reason  that  Mrs.  Brvar  liad 
abandoned  it  by  bringing  suit  in  the  state 
court,  and  there  was  no  object  in  pleading 
it,  while  Campbell  did  not  plead  it  because 
it  was  adverse  to  him.  It  would  seem,  too, 
that  under  the  practice  in  Pennsylvania  a 
decree  cannot  be  used  as  res  judioata  pend- 
ing an  appeal  to  a  higher  court.  Souter  v. 
Baymore,  7  Pa.  416,  47  Am.  Dec.  518.  He 
could  not  even  plead  the  pendency  of  the 
former  suit.  Smith  v.  Lathrop,  44  Pa.  326. 
84  Am.  Dec.  448;  Stanton  r.  Smbrey.  93  U. 
S.  548,  564,  23  L.  ed.  983,  984. 

It  is  now  contended  that  the  existenee  of 
this  prior  decree  ousted  the  jurisdiction  of 
the  state  court.  Indeed,  the  only  object  of 
Mrs.  Bryar  in  endeavoring  to  have  Uie  ap- 
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peal  dismisted  aeems  to  have  been  to  reinstate 
the  original  decree  in  her  favor  more  effectu- 
ally, and  to  insist  that  it  was  a  final  disposi- 
tion of  the  matters  in  controversy  between 
herself  and  Campbell.  The  question  is 
whether,  having  a^ndoned  the  original  de- 
cree for  a  new  action  in  the  state  court  in 
which  she  was  defeated,  her  heirs  can  now 
claim  that  the  original  decree  in  the  dis- 
trict court,  though  not  set  up  as  a  bar  by 
either  party,  and  aotwithstanding  the  ap- 
pctfil,  can  be  resuscitated  after  a  lapse  of  six- 
teen years  for  the  purpose  of  defeating  the 
action  of  the  state  court.  To  state  this 
proposition  is  to  answer  it.  The  state  court 
was  at  liberty  to  proceed  to  dispose  of  the 
!6S5]ca8e  upon  *the  issues  made  by  the  parties,  and 
as  neither  party  saw  fit  to  set  up  the  former 
decree  as  a  bar  to  the  action,  the  state  court 
was  not  bound  to  notice  it.  It  did  not  affect 
in  any  way  the  jurisdiction  of  that  court. 
In  addition  to  this,  however,  Campbell  re- 
lied upon  a  wholly  different  defense  from 
tiiat  set  up  by  him  in  the  former  suit,  and 
one  which  had  accrued  to  him  after  the  de- 
cree in  that  court  was  rendered.  Whether 
the  decree,  if  properly  pleaded,  would  have 
operated  as  a  bar  it  is  unnecessary  to  de- 
termine. As  the  same  issues  are  presented 
here  as  were  presented  in  the  stete  court, 
it  is  entirely  clear  that  they  cannot  be  reliti- 
gated. 

The  judgment  of  the  state  court  was  con- 
clusive upon  these  issues,  and  the  decree  of 
the  Circuit  Court  of  Appeals  to  that  effect 
was  correct,  and  it  is  affirmed. 


THE   CARLOS   P.   ROSEa 

(See  S.  C.  Reporter's  ed.  655-691.) 

PrtBO—otonerahip  of  cargo  on  enemy's  ves- 
sel— burden  of  proof — pledge  of  tills  of 
lading — secret  liens  or  private  engage- 
ments. 

1.  The  presamptlon  is  that  a  cargo  on  an 
enemy  vessel  Is  enemy  property. 

2.  A  cargo  shipped  by  neutral  commission 
mercbsnts  on  an  enemy  vessel,  to  an  enemy 
port,  tbuagb  on  a  voyage  commenced  before 
war  was  declared,  where  the  Invoices  state 
tbat  tbe  goods  were  shipped  "to  order  for  ac- 
count and  risk  and  by  order  of  tbe  parties 
noted  below,"  wbo  are.  In  addition  to  the  con- 
signor, tbe  owners  of  tbe  vessel  and  otber 
subjects  of  the  enemy,  while  the  bills  of  lad- 
ing state  that  the  goods  are  taken  "for  ac- 
count of  whom  It  may  concern."  and  there  Is 
no  charter  party,  will  be  deemed  to  be  the 
property  of  tbe  consignees  during  tbe  voyage, 
■o  as  to  be  subject  to  capture. — especially 
when  no  claim  to  any  part  of  the  cargo  is 
made  by  the  consignor. 

3.  Evidence  of  enemy  Interest  In  a  captured 
cargo,  arising  on  tbe  face  of  tbe  documents,  Is 
not  overcome  In  favor  of  neutral  claimants 
In  another  country  by  proof  that,  before  war 
was  declared  and  during  tbe  voyage,  tbey  ac- 
cepted drafts  on  security  of  tbe  bills  of  lad- 
ing and  without  any  other  Indemnity  than  the 
proceeds  of  the  cargo  and  tbe  Insurance  there- 
on, by  which  tbe  Insurers  were  subrogated  to 
their  riebts,  where  It  appears  tbat  the  claim- 
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ants  sent  a  part  of  tbe  bills  of  lading  to  bank- 
ers at  tbe  port  where  the  cargo  was,  and  that 
these  were  received  several  months  after- 
wards, without  showing  from  whom  tbey  wer* 
then  received,  and  that  the  claimants  retained 
other  bills  of  lading  "pending  the  disposal  of 
the  cargo,"  but  tbe  evidence  falls  to  show 
whether  the  Insurance  contemplated  a  war 
risk  or  why  a  portion  of  the  bills  of  lading  were 
retained  by  the  claimants,  and  falls  to  set 
forth  the  relations,  transactions,  or  corres- 
pondence existing  and  passing  between  the 
claimants  and  the  enemy  owners  of  the  cargo. 

4.  The  presumption  as  to  ownership  arising 
from  a  bill  of  lading  may  be  explained  or  re- 
butted by  other  evidence  showing  where  the 
real  ownership  ilea 

6.  A  pledgee  to  whom  a  bill  of  lading  Is  given 
as  security  gets  tbe  legal  title  to  tbe  goods, 
only  If  such  Is  the  Intention  of  the  parties, 
and  that  Intention  Is  open  to  explanation,  even 
as  against  persons  who  may  have  Innocently 
paid  value  for  the  bill. 

6.  The  right  of  capture  acts  on  the  proprietary 
Interest  of  the  thing  captured  at  the  time  of 
capture,  and  Is  not  affected  by  tbe  secret 
liens  or  private  engagements  of  the  parties. 

[No.  243.] 

Argued  January  It,  1900.    Decided  May  H, 
1900. 

APPEAL  from  a  decree  of  the  District 
Court  of  the  United  Stetes  for  the 
Southern  District  of  Florida  sustoining  a 
claim  to  the  proceeds  of  a  captured  cargo. 
Reversed. 

Statement  by  Mr.  Chief  Justice  Puller  t 
•The  Carlos  F.  Roses  was  a  Spanish  baric  [66«J 
of  499  tons,  hailing  from  Barcelona,  Spain, 
sailing  under  the  Spanish  flag,  and  officered 
and  manned  by  Spaniards.  She  had  been 
owned  for  many  years  by  Pedro  Roses  Val- 
enti,  a  citizen  of  Barcelona.  Her  last  voy- 
age began  at  Barcelona,  whence  she  proceed- 
ed to  Montevideo,  Uruguay,  with  a  cargo  of 
wine  and  salt.  All  of  the  outward  cargo 
was  discharged  at  Montevideo,  where  the 
vessel  took  on  a  cargo  consisting  of  jerked 
beef  and  garlic,  to  be  delivered  at  Havana, 
Cuba,  and  sailed  for  the  latter  port  on  March 
16,  1898.  On  May  17,  when  in  the  Bahama 
channel  off  Punta  de  Maternillos,  Cuba,  and 
on  her  course  to  Havana,  she  was  captured 
by  the  United  Stetes  cruiser  New  York,  and 
sent  to  Key  West  in  charge  of  a  prize  crew. 
The  bark  and  her  cargo  were  duly  libeled 
May  20.  All  of  the  ship's  papers  were  de- 
livered to  the  prize  commissioners,  and  the 
deposition  of  Maristany,.  her  master,  was 
token  in  preparatorio.  Klcinwort  Sons  & 
Company,  of  London,  England,  made  claim 
to  the  cargo,  consisting  of  a  shipment  of  . 
110,256  kilos  of  jerked  beef  and  19,980 
strings  of  garlic,  and  a  further  shipment  of 
105,384  kilos  of  jerked  beef,  alleging  that 
they  were  its  owners  and  that  it  was  not 
lawful  prize  of  war.  In  support  of  the 
claim  the  firm's  agent  in  the  United  States 
filed  a  test  affidavit  made  on  information  and 
belief.  In  this  it  was  alleged  that  •Klein-[667] 
wort  Sons  &  Company  were  merchants  in 
London;  that  the  members  of  the  firm  were 
subjecte  of  the  United  Kingdom  of  Great 
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Britain  and  Irdand;  that  in  February  and 
March,  1898,  the  bark,  being  then  in  Monte- 
video, bound  on  a  voyage  to  Havana,  took  on 
board  a  cargo  of  jerkS  beef  and  strings  of 
garlic  shipped  by  Fla  Oibernau  &  Company, 
merchants  of  Montevideo,  to  be  transported 
to  the  port  of  Havana,  and  there  to  be  deliv- 
ered to  the  order  of  the  shippers  according 
to  the  condition  of  certain  bills  of  lading  is- 
sued therefor  by  the  bark  to  Pla  Oibernau 
&  Company;  that  the  members  of  the  firm 
of  Gibernau  &  Company  were  citizens  of  the 
Argentine  Republic ;  that  the  bark  left  Mon- 
tevideo on  March  16,  and  proceeded  on  her 
voyage  to  Havana,  until  May  17,  when,  be- 
ing at  a  point  in  the  Bahama  channel  off 
Martinique,  she  was  captured  by  the  United 
States  cruiser  New  York,  without  resistance 
on  her  part,  and  sent  into  Key  West  as  prize 
of  war ;  that  after  the  shipment  of  the  cargo 
in  Montevideo  claimants  made  advances  to 
the  shippers  and  owners  of  the  cargo  in  the 
sum  of  £0,297,  British  sterling,  to  wit,  £2,714 
it«m  thereof,  u{>on  the  security  of  said  lot 
of  110,256  kilos  of  jerked  beef  and  19,980 
strings  of  garlic,  and  £3,583  item  thereof, 
upon  the  security  of  said  lot  of  165,384  kilos 
Of  jerked  beef;  that  at  the  time  of  making 
said  advances,  and  in  consideration  thereof, 
bills  of  lading  covering  the  shipments  were 
delivered  to  claimants  duly  indorsed  in 
blank,  with  the  intent  and  purpose  that  th^ 
should  thereby  take  title  to  said  bills  of  lad- 
ing and  to  said  shipments  of  jerked  beef  and 
garlic,  and  should,  on  the  arrival  of  the  ves- 
sel at  her  destination,  take  delivery  of  the 
shipments  and  hold  the  same  as  security  for 
their  said  advances  until  paid,  and  with  the 
right  to  dispose  of  said  shipments  and  to  ap- 
ply the  procieeds  to  the  payment  of  their  said 
advances;  and  accordingly  the  said  Klein- 
wort  Sons  &  Company  did  become,  and  ever 
since  have  been  and  still  are  as  aforesaid, 
the  true  and  lawful  owners  of  the  said  bills 
of  lading  and  of  the  shipments  of  jerked 
beef  and  garlic  therein  referred  to.  Ilie  af- 
fidavits further  stated  that  the  advances 
were  equivalent  in  money  of  the  United 
States  to  about  $30,644.35,  and  that  no  part 
of  the  same  had  been  paid,  or  otherwise  se- 
cured to  be  paid. 
[CM]  *The  cause  was  heard  on  the  libel  and 
claims  of  the  master  of  the  bark  and  Klein- 
wort  &  Company,  and  the  evidence  taken 
in  preparatorio.  The  vessel  was  condemned 
as  enemy  property,  and  the  court  or- 
dered the  claimants  of  the  cargo  to  "have 
sixty  days  in  which  to  file  further  proof  of 
ownership;"  and  because  of  its  perishable 
nature  the  marshal  of  the  court  was  ordered 
to  advertise  and  sell  the  same,  and  deposit 
the  proceeds  in  accordance  to  law.  No  ap- 
peal was  taken  on  behalf  of  the  vessel.  The 
cargo  was  sold  and  the  proceeds  deposited 
with  the  assistant  treasurer  of  the  United 
States  at  New  York,  subject  to  the  order  of 
,the  court.  The  time  for  claimants  to  take 
fty^rther  proofs  was  twice  extended.  No  wit- 
nesseir  were  produced  by  claimants,  but 
Chariest  F.  Harcke,  claimants'  manager  in 
I^ndon,  made  tnree  ex  txirte  affidavits  be- 
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fore  the  United  States  consul  general,  which 
were  offered  in  evidence  by  claimants.  Ap- 
pended to  the  affidavits  were  a  large  number 
of  exhibits  purporting  to  be  papers,  or  cop- 
ies of  papers,  relating  to  the  shipment  of 
the  cargo,  and  some  of  the  financial  transac- 
tions of  some  of  those  who  had  to  do  with  it. 
From  these  affidavits  and  papers  it  appeared 
that  the  voyage  of  the  Carlos  F.  Roses  was 
a  joint  venture  entered  into  by  Pedro  Pa^^, 
of  Havana,  a  Spanish  subject,  the  Spanish 
owners  of  the  vessel,  and  Oibernau  &.  Com- 
pany. The  whole  cargo  was  made  up  of  two 
shipments,  one  of  jerked  beef  and  one  of 
garlic,  which  had  been  purchased  by  Oiber- 
nau &  Company  on  commission,  and  by  them 
delivered  to  the  Carlos  F.  Roses  "consigned 
to  order  for  account  and  risk  and  by  order 
of  the  parties  noted"  in  the  invoices.  The 
shipment  of  jerked  beef  containing  275,640 
kilos  in  bulk  was  divided  thus:  00%,  165,-' 
384  kilos,  "to  the  expedition  or  voyage  of 
the  Carlos  F.  Roses;**  40%,  110,260  kilos, 
"to  Mr.  Pedro  PagSs,  of  Havana."  The  ship- 
ment of  garlic  was  divided  thus:  9,990 
strings,  "account  of  Mr.  Pedro  Pag^"  and 
9,990  strings  for  "aecoont  of"  Gibemaa  ft 
Company.  Both  invoices  were  signed  In 
Oibernau  &  Company,  and  bore  date  March 
11  and  12,  1898. 

Harcke  stated  in  one  of  his  affidavits  that 
"the  said  cargo  was  ultimately  destined  for 
Don  Pedro  PtLgts,  of  Havana,  who  in  the  or- 
dinary course  of  business  would,  by  payment 
to  or  indemnification  *of  Kleinwort  Sons  AfMV] 
Co.,  or  their  agents  in  that  behalf,  take  up 
the  said  bills  of  lading  and  thus  be  enabled 
thereon  to  take  the  goods.  No  payment 
whatever  has  been  made  to  Messieurs  Klein- 
wort  Sons  &  Co.,  or  their  agents,  on  ^eoount 
of  the  payments  made  by  them  through  the 
said  advances  by  said  Don  Pedro  Pagte,  or 
by  any  person  on  his  behalf,  or  otherwise, 
and  the  said  Kleinwort  Sons  &  Co.  have  been 
and  are  wholly  unindemnifled  in  respect  of 
thfeir  said  payments,  except  so  far  as  the  pro- 
ceeds of  the  said  cargo  and  tbe  insuranee 
thereon  which  as  the  owners  of  the  said  goods 
they  have  become  entitled  to  collect,  thereby 
subrogating  to  their  own  tigiit,  to  the  ex- 
tent of  such  payments,  the  iMurers  of  tl>« 
said  goods." 

The  ship's  manifest  appears  to  have  been 
signed  by  Maristany,  her  luaater,  at  Monte- 
video, on  March  16,  1898.  and  was  vi»4d  by 
the  Spanish  consul  at  thai  port  the  previous 
day.  It  described  the  chip's  destination  as 
Havana,  and  her  cargo  as  made  up  of  two 
lots  of  jerk^  beef  coutaining  248,076  kilos 
and  29,970  kilos  respevtively,  and  one  lot  of 
garlic  containing  19,b80  strings,  all  shipped 
by  Gibernau  4  Company,  "to  order."  On 
March  14,  Maristan)  Issued  three  bills  of  lad- 
ing, in  which  it  was  stated  that  the  ship- 
ments were  received  from  Oibernau  &  Com- 
pany for  transporUition  to  Havana  "for  ac- 
count and  at  the  risk  of  whom  it  may  con- 
cern," one  of  the  bids  covering  a  shipment  of 
105,384  kilos  of  jerked  beef,  another  of  110,- 
25';  kilos  of  jerked  beef,  and  the  third  of  19,- 
980  bunches  of  garlic 

177  V.  M. 


Digitized  by 


Googl 


IbiiO. 


Thb  Cablos  F.  Robes. 


650-661 


March  15,  Gibernau  &  Company  drew  thin 
bill  of  exchange: 

No.  128.  Montevideo,  March  15,  1808.  For 
£2,714  13  8.  Ninety  day*  after  sight  you 
will  please  pay  for  this  first  of  exchange 
(the  second  and  third  being  unpaid),  to  the 
order  of  the  London  River  Plate  Bank,  L'd, 
the  sum  of  £2,714  13  8,  value  received, 
which  you  will  charge  to  the  account  of 
Pedro  Pages,  of  Havana,  as  per  advice. 
Pla  Gibernau  &  Co. 

To  Messrs.  Kleinwort  Sons  &  Co.,  Lon- 
don. 

On  the  same  day,  Maristany  drew  this  bill 
of  exchange: 

No.  120.  Montevideo,  March  15,  1808.  For 
:660l£3,583 116.  "Ninety  days  after  sight  you  will 
please  pay  for  this  first  of  exchange  (the  sec- 
ond and  third  being  unpaid),  to  the  order  of 
Pla  Gibernau  tc  Co.  the  sum  of  £3,583  116, 
invoice  value  of  jerked  beef,  per  Carlos  F. 
Roses,  which  you  will  charge  to  the  account 
of  P.  Roses  Valenti,  of  Barcelona,  as  per  ad- 
yice. 

Ysidro  Bertran  Maristany. 
To  Messrs.  Kleinwort  Sons  t  Co.,  London. 

This  was  indorsed  by  Gibernau  t  Com- 
»Miy. 

valenti  was  the  managing  owner  of  the 
Carlos  F.  Roses.  Both  bills  of  exchange 
passed  through  the  London  River  Plate 
Bank,  L't'd,  at  Montevideo.  On  April  6  they 
were  accepted  by  Kleinwort  Sons  &  Com- 
pany, and  on  May  0  were  paid  under  discount 
by  that  firm.  Harcke  alleged  that  at  the 
time  of  the  acceptance  of  uiese  bills  of  ex- 
change, bills  of  lading  covering  the  ship- 
ments of  the  garlic,  and  the  jerked  beef 
shipped  for  account  and  by  order  of  PagCs 
indorsed  in  blank  by  Gibernau  &  Company, 
were  delivered  to  claimants  as  security  for 
'the  payment  of  the  bills  of  exchange;  and 
that  thereafter  the  bill  of  lading  covering 
the  shipment  of  jerked  beef  made  for  the  ac- 
count and  by  the  order  of  the  Carlos  F. 
Roses  was  delivered  in  like  manner,  but 
affiant  did  not  state  when.  It  was  also  al- 
leged that  on  April  0  the  bills  of  lading  and 
invoices  covering  the  shipment  of  garlic  and 
Pages'  share  of  the  jerked  beef  were  mailed 
by  Kleinwort  Sons  &  (Company  to  Gelak  ft 
Company,  bankers  of  Havana,  to  be  held  un- 
til the  bills  of  exchange  charged  to  the  ac- 
count of  Pages  should  be  paid.  Neither  the 
instructions  gent  to  Gelak  &,  (Company,  nor  a 
copy  of  them,  was  produced.  Harcke  fur- 
ther alleged  that  the  bills  of  lading  and  the 
invoices  covering  the  vessel's  share  of  the 
Bhipment  of  jerked  beef  were  retained  by 
Kleinwort  Sons  &  Company  "pending  the  dis- 
posal of  the  said  cargo."  On  Ma%  17,  the 
day  of  the  capture,  Kleinwort  Sons  &  Com- 
pany cabled  Gelak  &  Ciompany  requesting 
them  to  return  the  bills  of  laiding  and  in- 
voices which  had  been  forwarded  on  April  0. 
June  0,  Gelak  &  Company  replied  that  the 
bills  and  invoices  had  not  been  received.  On 
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October  21  claimants  produced  these  bills  of 
lading,  alleging  that  they  had  been  received 
from  Ge\ak  &  'Company  on  October  18,  and[66l3 
that  neither  PagOs,  Gibernau  &  Company, 
nor  the  owners  of  the  Carlos  F.  Roses  had 
paid  claimants  anything  for  or  on  account  of 
their  acceptance  and  payment  of  the  bills  of 
exchange.  The  cause  of  the  cargo  was  heard 
a  second  time  on  the  claim,  tost  affidavit,  and 
Harcku's  affidavits,  and  a  decree  was  entered 
for  the  payment  to  claimants  of  the  proceeds 
of  sale;  fiom  which  decree  the  United  States 
took  this  appeal. 

Mr.  James  H.  Hayden  and  Assistant 
Attorney  General  Hoyt  argued  the  cause 
and,  with  Mr.  Joseph  K.  McCammon,  filed 
a  brief  for  the  United  States  and  the  cap- 
tors: 

The  court  having  ordered  further  proofs, 
the  burden  of  proving  their  ownership  and 
the  neutral  character  of  the  goods,  by  clear 
and  positive  evidence  and  beyond  a  reasona< 
ble  doubt,  rested  upon  the  claimants. 

The  London  Packet,  5  Wheat.  132,  5  L. 
ed.  52;  La  Amistad  De  Rues,  5  Wheat.  385» 
6  L.  ed.  116;  The  Amiable  Isabella,  6  Wheat. 
1,  77,  5  L.  ed.  101,200;  The  Santissima 
THnidad,  7  Wheat.  283,  6  L.  ed.  454;  The 
Sally  Magee,  3  Wall.  451,  suh  nom.  Fry  v. 
United  States,  18  L.  ed.  107 ;  The  Jenny,  5 
Wall.  183,  sub  nom.  United  States  v.  The 
Jenny,  18  L.  ed.  G03. 

The  portion  of  the  cargo  consigned  to  Gi- 
bernau &  Co.  was  the  only  part  of  the  cargo 
having  color  of  neutrality.  Gibernau  &  Co. 
did  not  claim  it;  therefore  it  shbuld  have 
been  decreed  good  prize. 

The  Adeline,  0  Cranch,  244,  3  L.  ed.  710; 
The  Barrison,  1  Wheat.  298,  4  L.  ed.  05; 
The  Staadt  Embden,  1  C.  Rob.  26 ;  3  Green- 
leaf,  Ev.  :  443. 

Capture  as  prize  of  war  jure  belli  over- 
rides all  previous  liens. 

The  Mary  and  Susan,  1  Wheat.  25,  4  L. 
ed.  27 ;  The  Frances,  8  Cranch,  418,  3  L.  ed. 
000;  77*e  Hampton,  5  Wall.  372,  sub  nom. 
The  Hampton  v.  United  States,  IS  L.  ed. 
650;  The  Battle,  6  Wall.  498,  sub  nom.  The 
Battle  v.  United  States,  18  L.  ed.  933. 

Mr.  Wilhelmns  Mynderse  argued  the 
cause  and  filed  a  brief  for  appellee: 

A  transfer  made  by  an  enemy  prior  to  the 
outbreak  of  hostilities,  in  respect  of  goods 
in  transit,  is  valid. 

The  Vrow  Margaretha,  1  C.  Rob.  336; 
The  Ann  Oreen,  1  Gall.  274,  Fed.  Oas.  No. 
414;  2  Halleck's  Tntornat.  Law,  3d  ed.  p. 
91;  Hall,  Internal  Law,  p.  626;  Wheaton, 
Internat.  Law,  p.  485. 

A  cargo  afloat  is  incapable  of  manual  de- 
livery, and  title  passes  by  the  delivery  of 
a  symbol, — the  bill  of  ladincr, — with  any 
usual  indicia  of  ownership  in  the  way  of  in- 
dorsement. 

Dotes  V.  Gfreene,  24  N.  Y.  638;  Anderson 
V.  Clark,  2  Bing.  20;  Olyn  v.  East  £  West 
India  Docks  Co.  L.  R.  6  Q.  B.  Div.  480 ;  Bar. 
ber  V.  Meyerstein,  L.  R.  4  H.  L.  Cas.  325; 
Lickbarrow  v.  Mason,  5  T.  R.  683. 

The  entire  issue  of  each  set  of  bills  of  lad- 
ing was  possessed  by  Kleinwort  Sons  &  Co., 
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iinder  indorsements  which  gave  to  them,  and 
to  them  alone,  the  right  of  demanding  de- 
livery from  the  vessel. 

Anderson  v.  Clark,  2  Bing.  20. 

Liens  for  advances,  when  accompanied  by 
possession  or  control  of  the  property  against 
which  the  advances  are  made,  are  recognized 
by  the  prize  courts. 

The  8t.  Joze  Indiano,  1  Wheat.  208,  4  L. 
ed.  73;  The  Amy  Wanoick,  2  Sprague,  150, 
Fed.  Cas.  No.  343;  2  Black,  635,  17  L.  ed. 
45»;  The  Winifred,  Blatchf.  Prize  Cas.  33, 
Fed.  Cas.  No.  17,873;  The  Lynchburg, 
lUatchf.  Prize  Cas.  51,  Fed.  Cas.  No.  8,G37a. 

[661]  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  President's  proclamation  of  April  26, 
1898,  declared  the  policy  of  the  government 
in  the  conduct  of  the  war  would  be  to  adhere 
to  the  rules  of  the  Declaration  of  Paris  there- 
in set  forth,  one  of  them  being  thus  ex- 
pressed : ,  "Neutral  goods,  not  contraband  of 
war,  are' not  liable  to  confiscation  tmder  the 
enemy's  flag." 

The  question  is  whether  this  cargo  when 
captured  wa«  enemy  properly  or  not.  The 
district  court  held  that  both  the  title  and 
right  of  possession  were  in  these  neutral 
claimants  at  the  time  of  the  capture,  "as  evi- 
denced by  the  indorsed  bills  of  lading  and  the 
paid  bills  of  exchange,"  and  therefore  en- 
tered the  decree  in  claimants'  favor.  As  the 
vessel  was  an  enemy  vessel  the  presumption 
was  that  the  cargo  was  enemy's  property, 
and  this  could  only  be  overcome  by  clear  and 
positive  evidence  to  the  contrary.  The  bur- 
den of  proving  ownership  rested  on  claim- 
ants. The  London  Packet,  5  Wheat.  132,  5 
L.  ed.  52;  The  Sally  Magee,  3  Wall.  461,  sub 
nam.  Fry  v.  United  States,  18  L.  ed.  197; 
The  Benito  Eatenger,  176  U.  S.  568,  ante, 
592,  20  Sup.  Ct  Rep.  489. 

Further  proofs  on  claimants'  behalf  were 
ordered  to  be  furnished  within  sixty  days 
from  June  2,  and  the  time  was  enlarged  to 
August  31,  and  again  to  October  15.  The 
f662]Pi'oofs  'tendered  were  three  aflSdavits  of 
claimants'  manager  sworn  to  September  27, 
October  12,  and  October  21,  1898,  respective- 
ly, with  accompanying  papers.  Such  ex 
parte  statements  where  further  proofs 
have  been  ordered,  though  admitted  with- 
out objection,  are  obviously  open  to  crit- 
icism, but,  without  pausing  to  comment  on 
these  in  that  aspect,  we  inquire  whether  they 
satisfy  the  requirements  of  the  law  of  prize 
in  respect  of  the  establishjient  of  the  neutral 
character  of  this  cargo  under  the  circum- 
stances. 

Gibemau  ft  Company  were  citizens  of  a 
neutral  state;  they  were  evidently  commis- 
sion merchants,  and  in  each  invoice  a  charge 
for  their  commission  on  the  shipment  ap- 
pears. The  invoices  expressly  provided  that 
the  goods  were  shipped  "to  order  for  account 
and  risk  and  by  order  of  the  parties  noted 
below."  The  consignees  noted  below  in  the 
invoice  of  the  jerked  beef  were  the  owners 
of  the  vessel,  "the  expedition  or  voyage  of 
the'Corlos  F.Roses,'  "and  "Mr.  Pedro  Pagfis, 
of  Harana,"  all  Spanish  subjects.  The  con- 
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signees  of  the  garlic  were  "Mr.  Pedro  PagCa" 
and  "the  undersigned"  that  is,  Gibemau  4 
Company.  There  were  three  seta  of  bills  of 
lading  issued  by  the  master  to  Gibemau  ft 
Company.  One  covered  the  portion  of  tha 
shipment  of  jerked  beef  made  for  the  ac- 
count of  the  vessel;  another,  the  portion  of 
that  shipment  maiide  for  the  account  of 
Pagte;  the  third,  the  shipment  of  garlic 
maSe  for  the  joint  account  of  PagSs  and  Gib- 
emau ft  Company.  All  the  bills  set  forth 
that  the  goods  were  taken  for  the  account 
and  at  the  risk  of  whom  it  might  concern. 
The  ship's  manifest  was  signed  under  date 
March  15,  and  the  destination  of  the  cargo 
was  stated  thus:  "Shipped  by  Pla  Qiber- 
nau  ft  Co.  To  order."  The  via*  ot  the  eonani 
of  Spain,  dated  the  day  before,  was:  "Good 
for  Havana,'  with  a  cargo  of  jerked  beef  and 
garlic."  As  the  vessel  had  a  share  in  th« 
shipment  of  the  jerked  beef,  and  the  consign- 
ees were  named  in  the  invoices,  which  set 
forth  that  the  shipments  were  made  by  tbeir 
orders  for  their  account  and  at  their  risk,  it 
would  appear  that  the  manifest  was  errone- 
ous, and  this  and  the  fact  that  the  bills  of 
lading  stated  that  the  goods  were  taken  "for 
account  of  whom  it  may  concern,"  should  be 
especially  noted,  since  the  reasonable  infer- 
ence is  *that  the  consignees  must  have  been[669] 
known  to  the  master.  And  it  also  should  be 
observed  that  there  was  no  charter  party, 
which  would  have  necessarily  revealed  the 
en^gementa  of  the  vessel,  but  which  nata- 
rally  would  not  be  entered  into  if  the  com- 
mercial venture  was  that  of  her  owner.  The 
general  rule  is  that  a  consignor  on  deliver- 
ing goods  ordered,  to  a  master  of  a  ship,  de- 
livers them  to  him  as  the  agent  of  the  con- 
signee, so  that  the  property  in  them  is  vested 
in  the  latter  from  the  moment  of  such  deliv- 
ery, though  the  rule  may  be  departed  from 
by  agreement  or  by  a  particular  trade  cua- 
tom  wherebv  the  goods  are  shipped  as  be- 
longing to  the  consignor  and  on  his  account 
and  risk.  We  think  that  on  the  face  of  the' 
papers  it  must  be  concluded  that  when  these 
goods  were  delivered  to  the  vessel  they  be- 
came the  property  of  the  consignees  named 
in  the  invoices.  Hence  the  shipments  of 
jerked  beef  must  be  regarded  as  owned  by 
Pag^s,  or  by  him  and  the  owners  of  the  Car- 
los F.  Roses.  One  half  of  the  garlic  be- 
longed to  Pages,  the  remaining  half  was  con- 
signed to  Gibemau  &  Company,  and  they 
did  not  claim  and  have  not  claimed  it,  nor 
was  it  asserted  that  Gibemau  ft  Company  re- 
tained the  ownership  of  any  part  of  the  car- 
go after  its  delivery  to  the  vessel.  Property 
so  long  unclaimed  may  be  treated  as  in  any 
view  good  prize.  The  Adeline,  9  Craneb, 
244,  3  L.  ed.  719;  The  Barriaon,  1  Wheat 
298,  4  L.  ed.  95.  In  fact,  claimants  admit 
that  the  whole  cargo  "was  ultimately  destined 
for  Don  Pedro  FagSs,  of  Havana."  The  bill 
of  exchange  drawn  by  Gibemau  ft  Company 
named  Kleinwort  Sons  ft  Company  as  accept- 
ors, and  directed  them  to  charge  the  amount 
to  the  account  of  "Pedro  Pa^Cs,  of  Havana, 
as  per  advice."  The  bill  dravm  by  Maria- 
tauy  also  named  Kleinwort  Sons  ft  Company 
as  drawees,  and  directed  them  to  charge  the 
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amount  "to  P.  Roses  Valenti,  of  Barcelona, 
as  per  advice."  In  neither  of  them  was 
there  any  reference  to  the  cargo,  and,  so  far 
aa  appeared,  the  amounts  were  at  once 
charged  up  to  the  persons  named. 

Ebtreke  said  that  when  the  bills  of  ex- 
change were  accepted  by  Kleinwbrt  Sons  & 
Company  bills  of  lading  covering  the  ship- 
ment of  110,256  kilos  of  jerked  beef  and  of 
the  garlic  were  delivered  to  them  inconsider- 
llation  of  the  acceptance  of  the  'draft  for 
£2,714  13  8,  and  that  bills  of  lading  for  the 
166,384  Idlos  of  jerked  beef  were  afterwards 
delivered  in  consideration  of  the  acceptance 
of  the  draft  for  £3,683  11  6.  But  the  date  of 
the  latter  delivery  was  not  given,  and  it  af- 
firmatively appeared  that  whenever  these 
bills  of  lading  reached  Kleinwort  Sons  & 
Company  they  were  retained  "pending  the 
disposal  of  the  cargo."  Both  drafts  were  ac- 
cepted April  6,  and  the  bills  of  lading  for  the 
110,266  kilos  of  jerked  beef  and  for  the  gar- 
lie  were  forwarded  to  Gelak  &  Company  on 
April  9,  but  the  bills  for  the  165,384  kilos 
of  jerked  beef,  whenever  received,  never 
were.  The  instructions  to  Gelak  &  Company 
were  not  put  in  evidence,  nor  any  of  the  cor- 
respondence with  Valenti  or  Pag6s.  In 
June  Gelak  &  Company  cabled  that  the  bills 
sent  to  them  had  not  been  received;  in  Sep- 
tember they  turned  up,  but  no  information 
was  afforded  as  to  how  they  came  into  Gelak 
ft  Company's  possession ;  and  in  October  du- 
plicates were  also  received  by  claimants  from 
Gelak  &  Company,  with,  so  far  as  dis- 
closed, no  accompanying  explanation.  And 
Harcke's  affidavits  failed  to  set  forth  the  re- 
lations, transactions,  or  correspondence  ex- 
isting and  passing  between  claimants  and 
the  enemy  owners  of  the  cargo.  This,  al- 
though, a*  Sir  William  Scott  said  in  The 
Magnus,  1  C.  Rob.  31,  "the  correspondence 
of  the  parties,  the  orders  for  purchase,  and 
the  mode  of  payment  would  nave  been  the 
points  to  which  the  court  would  have  looked 
for  satisfaction." 

The  affidavits  alleged  that  claimants  were 
wholly  unindemnifled  except  by  the  proceeds 
of  the  cargo  and  the  insurance  thereon,  by 
which  the  insurers  were  subrogated  to  their 
own  rights,  but  did  not  state  whether  the 
insurance  contemplated  a  war  risk,  or  why 
the  bills  of  lading  for  the  larger  portion  of 
the  beef  were  retained  by  claimants  and  not 
sent  to  their  Havana  agents,  or  whether  they 
retained  them  upon  instructions  from  the 
enemy  owners,  or  whether  they  came  to 
claimants  from  Spain;  nor  did  anything  ap- 
pear in  respect  of  the  interest  of  Pag#s  as 
consignee  for  himself,  or  in  a  representative 
capacity,  nor  of  Valenti,  the  owner  of  the 
enemy  vessel,  who  resided  at  Barcelona.  The 
evidence  of  enemy  interest  arising  on  the  face 
of  the  documents  called  on  the  asserted  neu- 
'8]tral  owners  to  prove  'beyond  question  their 
right  and  title.  And  still,  for  all  that  ap- 
'  pears,  the  documents  may  have  been  sent 
merely  to  facilitate  delivery  to  the  agent  of 
the  enemy  owners. 

Bills  of  lading  stand  as  the  substitute  and 
representative  of  the  goods  described  therein, 
and,  while  quasi-negotiable  instruments,  are 
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not  negotiable  in  the  full  sense  in  which  that 
term  is  applied  to  bills  and  notes.  The  trans- 
fer of  the  bill  passes  to  the  transferee  tne 
transferrer's  title  to  the  goods  described, 
and  the  presumption  as  to  ownership  arising 
from  the  bill  may  be  explained  or  rebutted 
by  other  evidence  showing  where  the  real 
ownership  lies.  A  pledgee  to  whom  a  bill  of 
lading  is  given  as  security  gets  the  legal  title 
to  the  goMs  and  the  right  of  possession  only 
if  such  is  the  intention  of  the  parties,  and 
that  intention  is  open  to  explanation.  In- 
quiry into  the  transaction  in  which  the  bill 
originated  is  not  precluded  because  it  came 
into  the  hands  of  persons  who  may  have  in- 
nocently paid  value  for  it.  Pollard  v.  Vin- 
ton.  105  U.  S.  7, 26  L.  ed.  908 ;  Shaw  v.  North 
Pennsylvania  R.  Co.  101  U.  S.  667,  26  L.  ed. 
802. 

Generally  speaking,  in  the  purchase  and 
shipment  of  goods  on  bills  of  lading;  attached 
to  bills  of  exchange  drawn  against  them,  the 
bill  of  exchange  is  drawn  on  the  consijrnee 
and  purchaser,  and  sent  forward  for  collec- 
tion through  the  iMinker  at  the  place  of  ship- 
ment, who  advances  on  the  draft,  and  there- 
after realizes  on  it  through  his  correspond- 
ents, or  by  sale  as  exchange;  or  the  banker 
at  some  other  point,  or  at  the  .general  ex- 
change center,  may  be  the  drawee  of  the  bill 
of  exchange  instead  of  the  consignee  or  real 
owner,  the  banker  standing  in  the  place  of 
theowner  in  virtue  of  some  arrangement  with 
his  customer  or  on  the  faith  of  a  running  ac- 
count, the  pledge  of  other  securities,  or  the 
customer's  pergonal  liability,  so  that  the 
draft  may  be  charged  up  at  once,  and,  at  all 
events,  the  control  of  the  goods  is  not  the  sole 
reliance  of  the  banker. 

In  the  case  in  hand,  the  captors  succeeded 
to  the  enemy  owners'  rights  and  could  have 
introduced  evidence  as  to  the  real  nature  of 
the  transactions,  and  so  have  rebutted  any 
presumption  in  favor  of  the  bankers  as  pur- 
chasers for  value,  and  although  they  did  not 
do  this,  the  question  still  remains  that  in 
prize  courts  it  is  necessary  for  claimants  to 
show  the  absence  of  anything  *to  impeach[666} 
the  transaction,  and  at  least  to  disclose  fully 
all  the  surrounding  circumstances.  And 
this  we  think  claimants  have  failed  to  do. 

The  right  of  capture  acts  on  the  proprie- 
tary interest  of  the  thing  captured  at  the 
time  of  the  capture,  and  is  not  affected  by  the 
secret  liens  or  private  engagements  of  the 
parties.  Hence  the  prize  courts  have  re- 
jected in  its  favor  the  lien  of  bottomry  bonds, 
of  mortgages,  for  supplies,  and  of  bills  of  lad- 
ing. The  assignment  of  bills  of  lading  trans- 
fers the  jus  ad  rem,  but  not  necessarily  the 
jus  in  rem.  The  jus  in  re  or  in  rem  implies 
the  absolute  dominion, — the  ownership  in- 
dependently of  any  particular  relation  with 
another  person.  The  jus  ad  rem  has  for  its 
foundation  an  obligation  incurred  by  another. 
Sand.  Inst.  Just.  Introd.,  xlviii.;  2  Marcadft, 
Kxpl.  du  Code  Napoleon,  330;  2  Bouvier 
(Rawle's  Revision),  73;  The  Young  J/e* 
ohanio,  2  Curt.  C.  C.  404,  Fed.  Cas.  No.  18,» 
180. 

Claimants  did  not  obtain  the  fu*  in  rem, 
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and,  according  to  the  great  weight  of  author* 
ity,  the  right  of  capture  was  superior. 

In  The  Francet,  8  Cranch,  418,  3  L.  ed. 
600,  a  New  York  merchant  claimed  two  ship- 
ments of  goods,  one  in  consequence  of  an  ad- 
vance made  to  enemy  shippers  by  him  in  con- 
sideration of  the  consignment,  and  the  other 
in  virtue  of  a  general  balance  of  account  due 
to  him  from  the  shippers  as  their  factor. 
Both  consignments  were  at  the  risk  of  the 
enemy  shippers.  The  goods  were  condemned 
as  enemy^roperty,  and  the  sentence  was  af- 
flrmed.    lliis  court  said: 

"The  doctrine  of  liens  seems  to  depend 
ehieflv  upon  the  rules  of  jurisprudence  estab- 
lished in  different  countries.  There  is  no 
doubt  but  that,  agreeable  to  the  principles 
of  the  common  law  of  England,  a  factor  has 
a  lien  upon  goods  of  his  principal  in  his  pos- 
Mssion,  for  the  balance  of  account  due  to 
him;  and  so  has  a  consignee  for  advances 
made  by  him  to  the  consignor.  .  .  .  But 
this  doctrine  is  unknown  in  prize  courts  un- 
less in  very  peculiar  cases,  where  the  lien  is 
imposed  by  a  general  law  of  the  mercantile 
world,  independent  of  any  contract  between 
the  parties.  Such  is  the  case  of  freight  upon 
enemies'  goods  seized  in  the  vessel  of  a  friend, 
which  is  always  decreed  to  the  ovrner  of  the 
vessel.  .  .  .  But  in  cases  of  liens  created 
{M7]by  *the  mere  private  contract  of  individuals, 
depending  upon  the  different  laws  of  differ- 
ent countries,  the  difficulties  which  an  exam- 
ination of  such  claims  would  impose  upon 
the  captors,  and  even  upon  the  prize  courts, 
in  deciding  upon  them,  and  the  door  which 
such  a  doctrine  would  open  to  collusion  be- 
tween the  enemy  owners  of  the  property  and 
neutral  claimants,  have  excluded  such  cases 
from  the  consideration  of  those  courts.  .  .  . 
The  principal  strength  of  the  argument  in 
favor  of  the  claimant  in  this  case  seemed  to 
be  rested  upon  the  position  that  the  con- 
signor in  this  case  oould  not  have  counter- 
manded the  consignment  after  delivery  of  the 
goods  to  the  master  of  the  vessel,  and  hence 
it  was  inferred  that  the  captor  had  no  right 
to  intercept  the  passage  of  the  property  to 
the  consignee.  This  doctrine  would  be  well 
founded  if  the  gjoods  had  been  sent  to  the 
claimant  upon  his  account  am'  risk,  except 
in  the  case  of  insolvency.  But  when  goods 
are  sent  upon  the  account  and  risk  of  the 
shipper,  the  delivery  to  the  master  is  a  de- 
livery to  him  as  agent  of  the  shipper,  not  of 
the  consignee;  and  it  is  competent  to  the 
consignor,  at  any  time  before  actual  delivery 
to  the  consignee,  to  countermand  it,  and  thus 
to  prevent  his  lien  from  attaching.  Upon 
the  whole,  the  court  is  of  opinion  that,  upon 
the  reason  of  the  case,  as  well  as  upon  au- 
thority, this  claim  cannot  be  supported,  and 
that  tiie  sentence  of  the  court  below  must  be 
afnrmed  with  costs." 

In  The  Mary  and  Suaan,  I  Wheat.  26,  4  L. 
ed.  27,  an  American  merchantman  bound 
from  Liverpool  to  New  York  was  captured 
by  a  privateer  of  the  United  Stetes  during 
the  war  of  1812.  In  her  cargo  were  certain 
goods  which  had  been  shipped  by  British  sub- 
jecte  to  citizens  of  the  United  States,  in  pur- 
suance of  orders  received  before  the  declara- 
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tion  of  war.  Previous  to  the  execution  of  U«« 
orders  the  shippers  became  embarrassed,  and 
assigned  the  goods  to  certain  bankers  to  se- 
cure advances  made  by  them,  with  a  request 
to  the  consignees  to  remit  the  amount  to  the 
bankers,  who  also  repeated  the  same  request, 
the  invoices  being  for  gain  and  risk  of  the 
coneignees,  and  steting  the  goods  to  be  then 
the  property  of  the  bankers,  and  it  was  held 
that  the  goods  having  been  purchased  and 
shipped  in  pursuance  of  orders  from  the  eon- 
signees,  the  property  was  originally  vested 
in  them,  'and  was  not  devested  by  the  interV  M9; 
mediate  assignment,  which  was  merely  in- 
tended to  transfer  the  right  to  the  debt  due 
from  the  consignees. 

In  The  Hampton,  6  Wall.  372,  tvh  nom. 
The  Hampton  v.  United  States,  18  L.  ed.  659, 
the  schooner  Hampton  and  her  cargo  had 
been  captured,  libeled,  and  condemned  as 
prize  of  war.  The  master  of  the  vessel  was 
her  owner,  but  interposed  no  claim,  nor  did 
anyone  claim  the  cargo.  One  Brinckley  ap- 
peared and  claimed  the  vessel  as  mort^gee. 
The  bona  fides  of  this  mortgage  was  not  dis- 
puted, nor  that  he  was  a  loyal  citizen.  But 
his  claim  was  dismissed,  and,  the  case  having 
been  certified  to  this  court,  it  was  held  that 
in  proceedings  in  prize,  and  under  the  princi- 
ples of  international  law,  mortgages  on  ves- 
sels captured  jure  ielli  are  to  be  treated  only 
as  liens  subject  to  be  overridden  by  the  cap- 
ture.   Mr.  Justice  Miller  said: 

"The  first  ground  on  which  appellant  re- 
lies is  that  the  mortgage,  being  a  jua  in  re 
held  by  an  innocent  party,  is  something  more 
than  a  mere  lien,  and  is  protected  by  ue  law 
of  nations.  The  mortgagee  was  not  in  pos- 
session in  this  case,  and  the  real  owner  who 
was  in  possession  admitethat  his  vessel  was  in 
delicto  by  failing  to  set  up  any  claim  for  her. 
It  would  require  pretty  strong  authority  to 
induce  us  to  import  into  the  prize  eourte  the 
strict  common-law  doctrine  which  is  some- 
times  applied  to  the  relation  of  a  mortgagee 
to  the  property  mortgaged.  It  is  certainly 
much  more  in  accordance  with  the  liberal 
principles  which  govern  admiralty  courts  to 
treat  mortgagee  as  the  equity  courts  treat 
them,  as  mere  securities  for  the  dd>t  for 
whidh  they  are  given  and  therefore  no  more 
than  a  lien  on  the  property  conveyed.  But  it 
is  unnecessary  to  examine  this  question 
minutely,  because  an  obvious  princaple  of 
necessi^  must  forbid  a  prize  court  from  rec- 
ognizing the  doctrine  here  contended  for.  If 
it  were  once  admitted  in  these  coorte,  there 
would  be  an  end  of  all  prize  condemnations. 
As  soon  as  a  war  was  threatoied,  the  owners 
of  vessels  and  cargoes  which  might  be  so 
situated  as  to  be  subject  to  capture  wonla 
only  have  to  raise  a  sufficient  sum  of  money 
on  them,  by  bona  fide  mortgages,  to  indem- 
nify them  in  case  of  such  capture.  If  the 
vessel  or  cargo  was  seized  the  owner  need 
not  appear,  because  he  would  be  indifferent, 
having  the  value  of  hisproperty  inhis  *handsf«>9] 
already.  The  mortgagee  having  an  honest 
mortgage  which  he  could  estebliu  in  a  court 
of  prize  would  either  have  the  proper^  re- 
stored to  him  or  get  the  amount  of  his  mort- 
gage out  of  the  proceeds  of  the  sale.    The 
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only  risk  run  by  enemy  vessels  or  cargoes  on 
the  high  seas,  or  by  neutrals  eneaged  in  an 
effort  to  brealc  a  blockade,  would  oe  the  costs 
and  expenses  of  capture  and  condemnation,  a 
risk  too  unimportant  to  be  of  any  value  to  a 
belligerent  in  reducing  his  opponent  to  terms. 
A  principle  which  thus  abolishes  the  entire 
value  of  prize  capture  on  the  high  seas,  and 
deprives  blockades  of  all  dangers  to  parties 
disposed  to  break  them,  cannot  be  recognized 
as  a  rule  of  prize  courts." 

In  The  Battle,  6  Wall.  498,  avb  nom.  The 
Battle  V.  United  States,  18  L.  ed.  933,  the 
steamer  Battle  and  cargo  were  captured  on 
the  high  seas  as  prize  of  war,  brought  into 
port  and  condemned  for  breach  of  blockade 
and  also  as  enemy  property.  Two  claims 
were  set  up  against  the  steamer  in  the  court 
below,  one  for  supplies,  and  another  for 
materials  furnished  and  for  work  and  labor 
in  building  a  cabin  on  the  boat,  These  claims 
were  dismissed  and  the  decree  affirmed  by 
this  court,  Mr.  Justice  Nelson,  delivering  the 
opinion,  saying:  "The  principle  is  too  well 
settled,  that  capture  as  prize  of  war,  jure 
ielli,  overrides  all  previous  liens,  to  require 
examination." 

Such  is  the  rule  in  the  British  prize  courts. 
The  Tobago,  5  C.  Rob.  218;  The  Marianna, 
6  C.  Rob.  24;  The  Ida,  Spinks  Prize  Cas.  331. 

The  Tobago  was  a  case  of  claim  to  a  cap- 
tured French  vessel,  made  on  behalf  of  a 
British  merchant  as  the  holder  of  a  bottomry 
bond  executed  and  delivered  to  him  by  the 
master  of  the  ship  before  the  commencement 
of  hostilities  between  Great  Britain  and 
France.     Sir  William  Scott  said: 

"The  integrity  of  this  transaction  is  not 
impeached,  but  I  am  called  upon  to  consider 
whether  the  court  can,  consistently  with  the 
principles  of  law  that  govern  its  practice, 
afford  relief.  It  is  the  case  of  a  bottomry 
bond,  given  fairly  in  time  of  peace,  without 
any  view  of  infringing  the  rights  of  war,  to 
relieve  a  ship  in  distress.  .  .  .  But  can 
the  court  recognize  bonds  of  this  kind  as 
titles  of  property,  so  as  to  give  persons  a 
right  to  stand  in  judgment,  and  demand  res- 
B70]titution  of  such  interests  in  *a  court  of 
prizes  T  .  .  .  The  person  advancing  money 
on  bonds  of  this  nature  acquires,  by  that 
act,  no  property  in  the  vessel;  he  acquires 
the  jus  in  rent,  but  not  the  jus  in  re,  until  it 
has  been  converted  and  appropriated  by  the 
final  process  of  a  court  of  justice.  .  .  . 
But  it  is  that  the  captor  takes  cum  onere, 
and,  therefore,  that  this  obligation  would 
devolve  upon  him.  That  he  is  held  to  take 
cutn  onere  is  undoubtedly  true,  as  a  rule 
which  is  to  be  understood  to  apply  where  the 
onus  is  immediately  and  visibly  incumbent 
upon  it.  A  captor  who  takes  the  cargo  of  an 
enemy  on  board  the  ship  of  a  friend,  takes 
it  liable  to  the  freight  due  to  the  owner  of 
the  ship;  because  the  owner  of  the  ship  has 
the  cargo  in  bis  possession,  subject  to  that 
demand  by  the  general  law,  independent  of 
all  contract.  .  .  .  But  it  is  a  proposition 
of  a  much  wider  extent  which  affirms  that  a 
mere  right  of  action  is  entitled  to  the  same 
favorable  consideration  in  its  transfer  from 
the  neutral  to  a  captor.  It  is  very  obvious 
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that  claims  of  such  a  nature  may  be  so 
framed  as  that  no  powers  belonging  to  thia 
court  can  enable  it  to  examine  them  with  ef- 
fect. They  are  private  contracts,  passing 
between  parties  who  may  have  an  interest  in 
colluding;  the  captor  has  no  access  what- 
ever to  the  original  private  unaerstanding  of 
the  parties  in  forming  such  contracts,  and 
it  is  therefore  unfit  uat  he  should  be  af- 
fected by  them.  His  rights  of  capture  act 
upon  the  property,  without  regard  to  secret 
Hens  possessed  by  third  parties.  ...  I 
am  of  opinion  that  there  is  no  instance  in 
which  the  court  has  recognized  bonds  of  this 
kind  as  titles  of  property,  and  that  they  are 
not  entitled  to  be  recognized  as  such  in  the 
prize  court." 

In  The  Marianna  the  vessel  had  been  sold 
at  Buenos  Ayres  by  American  owners  to  a 
Spanish  merchant;  the  purchase  money, 
however,  had  not  been  paid  in  full,  but  was 
to  be  satisfied  out  of  the  proceeds  of  a  quan- 
tity of  tallow  on  board  the  vessel  for  sale, 
consigned  to  the  agents  of  the  American 
vendors  at  London.  The  vessel  was  seized 
on  her  voyage  to  England,  documented  as  be- 
lonnng  to  a  Spanish  merchant,  and  sailing 
under  the  fiag  and  pass  of  Spain.  The  for- 
mer American  proprietors  made  claim  to  the 
cargo,  but  the  claim  was  'disallowed  becausolST^l 
the  claimants'  interest  was  not  sufficient  to 
support  it;  and  the  court  said: 

"Captors  are  supposed  to  lay  their  hands 
on  the  gross  tangible  property,  on  which 
there  may  be  many  just  claims  outstanding 
between  other  parties  which  can  have  no 
operation  as  to  them.  If  such  a  rule  did  not 
exist,  it  would  be  quite  impossible  for  cap- 
tors to  know  upon  what  grounds  they  were 
proceeding  to  make  any  seizure.  The  fair- 
est and  most  credible  documents,  declaring 
the  property  to  belong  to  the  enemy,  would 
only  serve  to  mislead  them,  if  such  docu- 
ments were  liable  to  be  overruled  by  liens 
which  could  not  in  any  manner  come  to  their 
knowledge.  It  would  be  equally  impossible 
for  the  court,  which  has  to  decide  upon  the 
question  of  property,  to  admit  such  consider- 
ations. The  doctrine  of  liens  depends  very 
much  on  the  particular  rules  of  jurispru- 
dence which  prevail  in  different  countries. 
To  decide  judicially  on  such  claims  would 
require  of  the  court  a  perfect  knowledge  of 
the  law  of  covenant,  and  the  application  of 
that  law  in  all  countries,  under  all  the  diver* 
sities  in  which  that  law  exists.  From  neces- 
sity, therefore,  the  court  would  be  obliged  to 
shut  the  door  against  sueh  discussions,  and 
to  decide  on  the  simple  title  of  prop- 
er^ with  scarcely  any  exceptions. 
.  .  .  As  to  the  title  of  property  in 
the  goods,  which  are  said  to  have  been  going 
as  the  funds  out  of  which  the  payment  for 
the  ship  was  to  have  been  made.  That  they 
were  going  for  the  payment  of  a  debt  will 
■not  alter  the  property.  There  must  be  some- 
thing more.  Even  if  bills  of  lading  are  de- 
livered, that  circumstance  will  not  be  suffi- 
cient, unless  accompanied  with  an  under- 
standing that  he  who  holds  the  bill  of  lad- 
ing is  to  bear  the  risk  of  the  goods  as  to  the 
voyage,  and  as  to  the  market  to  which  they 
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Are  oonaigned;  otherwise,  though  the  seour- 
ity  may  avail  pro  tanto,  it  cannot  be  held  to 
work  an/  change  in  the  property." 

These  caaea  were  cited  by  Dr.  Lushington 
in  The  Ida  as  settling  the  law.  In  tiiat  case 
etaim  waa  made  by  a  neutral  merchant  to  a 
cargo  of  coffee  which  had  been  consigned  to 
him  by  an  enemy  on  the  credit  of  certain  ad- 
Taoces,  as  security  for  payment  of  which 
bills  of  lading  covering  the  cargo  had  been 
delivered  to  mm.  But  the  court  declined  to 
(6TS]reoognize  the  lien,  *and  condemned  the  cargo 
as  enemy  property.  Dr.  Lushington  re- 
ferred to  The  San  Jose  IntUano,  2  Oall.  268, 
Fed.  Cas.  No.  12,322,  and  subscribed  to  what 
was  there  said  by  Mr.  Justice  Story,  but 
thought  his  remarks  inapplicable  to  the  case 
in  hand. 

The  case  referred  to  was  affirmed  by  this 
court.  1  Wheat  208,  4  L.  ed.  73.  Goods 
were  shipped  by  Dyson,  Brothers,  &  Com- 
pany, of  Liverpool,  on  board  a  neutral  ship 
bound  to  Rio  de  Janeiro,  which  was  captured 
and  brought  into  the  United  States  for  ad- 
judication. The  invoice  was  headed:  "Con- 
signed to  Messrs.  Dyson,  Brothers,  and  Fin- 
nie,  bv  order  and  for  account  of  J.  Lizaur." 
In  a  letter  accompanying  the  bill  of  lading 
and  invoice,  Dyson,  Brothers,  &  Company 
wrote  Dyson,  Brothers,  and  Finnie:  ''For 
Mr.  Lizaur  we  open  an  account  in  our  books 
here,  and  debit  him,  etc  We  cannot  yet  as- 
oertain  the  proceeds  of  his  hides,  etc.,  but 
And  his  order  for  goods  will  far  exceed  the 
amount  of  these  shipments,  therefore  we  con- 
sign the  whole  to  you,  that  you  may  come 
to  a  proper  understanding  with  him."  The 
two  nouses  consisted  of  the  same  persons. 
It  was  held  that  the  goods  were,  during  their 
transit,  the  property  and  at  the  risk  of  the 
enemy  shippers,  and  therefore  subject  to  con- 
demnation. Lizaur's  claim  was  rejected,  al- 
though Dyson,  Brothers,  &  Company  had  the 
procMds  of  bis  hides  in  their  hands. 

The  Lynohhurg,  Blatchf.  Prize  Cas.  67, 
Fed.  Cas.  No.  8,638,  and  The  Amy  Warwiok, 
-2  Sprague,  160,  Fed.  Cas.  No.  343,  are  cited 
on  behalf  of  claimants,  but,  as  we  read  them, 
they  do  not  sustain  their  contention.  The 
schooner  Lynchburg  with  a  cargo  of  coffee 
bad  been  libeled  during  the  Civil  War  as 
«nemy  property,  and  also  for  an  attempt  to 
violate  blockade.  Brown  Brothers  &  Com- 
pany, loyal  citizens,  intervened  as  claimants 
of  2,046  bags  of  coffee,  part  of  the  cargo. 
They  alleged  that  they  ha!d  made  an  advance 
of  credit  to  Marwell,  Wright,  &  Company, 
neutral  merchants  of  Rio  de  Janeiro,  for  the 

Surchase  of  the  coffee,  under  which  credit 
[axwell,  Wright,  &  Company  drew  drafts 
on  Brown  Brothers  &  Company  for  £6,000, 
on  the  condition  expressed  therein  that  the 
coffee  purchased  by  claimants  should  be  held 
until  their  advances  were  reimbursed  there- 
on. It  was  admitted  by  the  United  States 
r Mj-nttomey  that  1,541  bags  of  the  coffee  'should 
be  released  to  Brown  Brothers  t  Company, 
and  that  was  done.  As  to  the  remaining 
604  lutgs  embraced  in  the  general  claim  of 
Brown  Brothers  &  Company,  in  which 
Wortham  &  Co.,  of  Virginia,  asserted  an  in- 
terest, it  was  held  by  the  court  that  as  no 
proof  was  given  by  claimanta  that  the  value 
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of  the  1,641  bags  restored  to  them  wm  not 
equivalent  to  the  sum  of  their  advanee*  ttaed 
in  purchasing  the  whole  2,046  ban,  the  rea- 
sonable presumption  was  that  the  reaton^ 
tion  satisfied  the  entire  advance.  And 
Judge  Betts  said:  "The  claim  to  an  abso- 
lute ownership  of  the  2,046  bags  was  placed 
before  the  court  in  the  oral  argument,  and 
in  the  written  points  filed  in  the  cause  by 
the  oounael  for  the  claimants,  upon  the 
proposition  of  law  that  a  bill  of  lading, 
transmitted  to  them  by  the  shipper  to  cover 
advances,  passed  to  them  the  title  to  the 
cargo  purchased  therewith.  If  tills  doetrina 
be  correct  as  to  mere  commercial  transac- 
tions, it  does  not  prevail  in  prize  courts,  in 
derogation  of  the  rights  of  captors,  when  ths 
interest  of  the  claimants  is  only  a  debt,  al- 
though supported  by  liens  equitable  and 
tacit,  or  l^al  and  positive,  even  of  the  char- 
acter of  bottomry  bonds,  when  not  signified 
on  the  ship's  papers  at  the  time  of  her  cap- 
ture. 7'*«  Franoea,  8  Cranch,  418,  3  L.  ed. 
609;  The  Tohago,  6  C.  Rob.  218;  The  Mori- 
anna,  6  C.  Rob.  24.  Here,  the  vessel  was 
enemy's  bottom;  the  bill  of  lading  eon- 
signed  the  cargo  to  order  or  assigns,  at  large, 
at  an  enemy's  port,  and,  on  the  surrender  of 
the  principal  portion  of  the  consignment  to 
the  claimants,  no  other  evidence  was  given 
in  establishing  the  fact  that  the  remainder 
of  the  shipment  was  owned  by  them,  or  yet 
stood  under  hypothecation  to  them  on  the 
bill  of  lading."  The  604  bags  were  con- 
demned, "because,  by  intendment  of  law, 
that  portion  belonged  to  Wortham  ft  Co., 
and  was  not  shovm  by  the  proofs  to  be  ex- 
empt from  capture  as  prize."    [P.  61.] 

In  The  Amy  Warwiek,  J.  L.  Phlpps  A 
Company,  of  New  York,  British  subjects,  pur- 
chased 4,700  bags  of  coffee,  part  of  the  cargo 
of  an  enemy  vessel,  which  they  had  purehssed 
through  Phipps  Brothers  ft  Co..  their  firm 
at  Rio,  with  funds  of  an  enemy  firm,  and 
£2.000  of  their  own  money  by  draft  on 
Phipps  &  Co.,  their  firm  at  Liverpool.  They 
took  from  the  master  *a  bill  of  lading  which[ftT4] 
stated  that  Phipps  Brothers  ft  Company  were 
the  shippers  of  this  coffee,  and  that  it  was 
to  be  delivered  to  their  order.  Indorsed  on 
the  bill  of  lading  was  a  statement  declaring 
that  a  portion  of  the  coffee  waa  the  property 
of  British  subjects.  Phipps  Brothers  ft  Com- 
pany indorsed  the  bill  of  lading  over  to  J.  L. 
Phipps  &  Co.  They  also  delivered  to  the 
master  another  part  of  the  bill  of  lading,  an 
invoice  of  the  coffee,  and  a  letter  of  advice 
to  be  conveyed  to  the  firm  in  New  York.  This 
letter  stated  that  the  coffee  was  shipped  for  ac- 
count of  merchants  at  Richmond,  Virginia, 
and  that  a  bill  of  lading  would  have  been  sent 
to  them  had  it  not  been  deemed  advisable  by 
reason  of  the  unsettled  state  of  political  af- 
fairs, for  the  better  protection  of  the  prop- 
erty, and  to  prevent  privateers  from  molest- 
ing the  vessel,  to  have  it  certified  on  the  bill 
of  lading  that  a  portion  of  the  coffee  waa 
British  property,  and  that  this  referred  to 
the  portion  against  which  they  had  valued 
on  Liverpool.  It  was  held  that  the  facts  led 
plainly  to  the    conclusion  that    claimants 
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ought  to  be  repaid  the  amount  they  had  ex- 
pended from  their  own  funds  in  the  purchase 
of  the  coffee  and  that  the  residue  of  the  pro- 
ceeds should  be  condemned.  It  was  said 
that  as  the  coffee  was  purchased  at  Rio  by 
the  claimants,  and  shipped  by  them  on  board 
the  vessel  under  a  bill  of  lading  by  which  the 
master  was  bound  to  deliver  it  to  their  or- 
der, and  they  ordered  it  to  be  delivered  to  J. 
L.  Phipps  &  Co.,  that  is,  to  themselves,  they 
were  the  legal  owners  of  the  property,  and 
could  hardly  be  said  to  have  a  lien  upon  it. 
Their  real  character  was  that  of  trustees 
holding  the  legal  title  and  possession  with  a 
right  of  retention  until  their  advances  should 
be  paid.  The  doctrine  of  liens  was  conaid- 
erea,  and  The  Frances,  The  Tobago,  The  Mari- 
anna,  and  other  cases  examined.  Judge 
Sprague  was  of  opinion  that  the  rule  in  such 
cases  ought  not  to  be  that  which  stops  at  the 
mere  legal  title,  but  that  which  ascertains 
and  deals  with  the  real  beneficial  interest, 
"for,  if  the  court  were  never  to  look  beyond 
the  legal  title,  the  result  would  be  that  when 
such  title  is  held  by  an  enemy  in  trust  for  a 
neutral,  the  latter  loses  his  whole  property; 
but,  when  the  legal  title  is  in  a  neufaral  in 
trust  for  an  enemy,  the  property  is  restored 
[CTSJto  the  neutral,  not  for  his  benefit,  but  'merely 
as  a  conduit  through  which  it  is  to  be  con- 
veyed to  the  enemy.  To  refuse  to  look  beyond 
the  legal  title  is  to  close  our  eyes  for  the 
benefit  of  the  enemy.  It  would  enable  him 
always  to  protect  his  property  by  simply 
putting  it  in  the  name  of  a  neutral  trustee." 
[2  Sprague,  158.  Fed.  Cas.  No.  343.] 

We  agree  with  counsel  for  the  United 
States  that  notwithstanding  the  indorsement 
of  Gibernau  It,  Ciompany  on  the  bills  of  lad- 
ing, the  proof  of  a  neutral  title  was  not  suffi- 
cient. Even  if  when  the  neutral  interest  is 
adequately  proved  to  be  bona  fide,  the  claim 
of  the  captors  may  be  required  to  yield,  yet 
in  this  case  the  belligerent  right  overrides 
the  neutral  claim,  which  must  be  regarded 
merely  as  a  debt,  and  the  assignment  as  a 
cover  to  an  enemy  interest. 

Something  was  said  in  argument  in  rela- 
tion to  the  character  of  the  cargo.  It  is 
true  that,  by  the  modern  law  of  nations,  pro- 
visions, while  not  generally  deemed  contra- 
band, may  become  so,  although  belonging  to 
a  neutral,  on  account  of  the  particular  situa- 
tion of  the  war,  or  on  account  of  their  desti- 
nation, as,  if  destined  for  military  use,  for 
the  army  or  navy  of  the  enemy,  or  ports  of 
naval  or  military  equipment.  The  Benito 
Estenger.  176  U.  S.  568,  ante,  592,  20  Sup. 
Ct.  Rep.  489;  The  Panama,  176  U.  S.  535, 
ante,  577,  20  Sup.  Ct  Rep.  480;  The  Peter- 
hoff,  5  Wall.  28,  sub  nom.  The  Peterhoff  v. 
United  States,  18  L.  ed.  564;  Grotius,  De 
Jure  Belli  et  Pocis,  lib.  III.,  chap.  1,  S  5; 
Hall,  §  236. 

Doubtless,  in  this  instance,  the  concen- 
tration and  accumulation  of  provisions  at 
Havana  might  fairly  be  considered  a  neces- 
sary part  of  Spanish  military  operations, 
imminente  bello.  and  these  particular  pro- 
visions were  perhaps  especially  appropriate 
for  Spanish  military  use;  but  while  these 
features  may  well  enough  be  adverted  to  in 
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connection  with  all  the  other  facts  and  cir- 
cumstances, we  do  not  place  our  decision 
upon  them. 

We  are  of  opinion  that  a  valid  transfer  of 
title  to  this  enemy  property  to  claimants  was 
not  satisfactorily  made  out,  and  that  the  de- 
oree  below  must  be  reversed,  and  a  decree  of 
condemnation  directed  to  be  entered,  and  it  is 
so  ordered. 

*Ut.  Justice  SMtm  dissenting:  [676] 

This  is  an  appeal  irom  a  decree  of  the  dis- 
trict court  of  the  United  States  for  the  south- 
em  district  of  Florida,  awarding  to  Klein- 
wort  Sons  &  Company,  the  claimants,  the 
proceeds  of  the  sale  of  the  cargo  of  the  Span- 
ish bark  Carlos  F.  Roses. 

The  vessel  sailed  under  the  Spanish  flag, 
and  was  owned,  officered,  and  manned  by 
Spaniards.  On  or  about  March  14,  1898, 
Pla  Gibernau  t  Company,  a  firm  of  commis- 
sion merdiants  doing  business  at  Montevid- 
eo, in  the  Republic  of  Uruguay,  shipped  on 
board  tike  bark,  then  lying  at  Montevideo, 
a  cargo  consisting  of  about  275,000  kilos  of 
jerked  beef  and  20,000  strings  of  garlic.  The 
property  was  consigned  upon  three  bills  of 
lading  to  Hhe  order  of  the  shippers ;  and  two 
bills  of  exchange,  at  ninety  days,  were  drawn 
upon  the  claimante,  Kleinwort  Sons  &  Com- 
pany, British  subjects,  domiciled  and  doing 
business  as  bankers  at  London,  England. 
One  of  these  bills,  for  £2,714  3  8,  was  drawn 
by  Pla  Gibernau  &  Company  to  the  order  of 
the  London  &  River  Plate  Bank,  Limited,  a 
banking  concern  doing  business  in  Montevid- 
eo; the  other,  for  £3,583  11  6,  was  drawn  by 
the  master  of  the  Carlos  F.  Roses  to  the  or- 
der of  Pla  Gibernau  &  Company,  and  was  by 
them  indorsed  to  the  order  of  the  London  « 
River  Plate  Bank,  Limited. 

The  bills  of  exchange  and  the  bills  of  lad- 
ing came  that  day,  March  15,  1898,  into  th« 
possession  of  the  London  &  River  Plate  Bank, 
which  cashed  the  drafU,  and  forwarded  them 
for  acceptance  to  Kleinwort  Sons  &  Com- 
pany at  London,  who  accepted  them  on  April 
6,  1898,  and  paid  them  when  due.  At  the 
time  these  bills  of  exchange  were  accepted 
the  bills  of  lading,  indorsed  by  Pla  Gibeman 
&,  Company,  came  into  the  possession  of  the 
claimante. 

The  vessel  sailed  from  Montevideo  for 
Havana  on  March  16,  1898.  On  April  25, 
1808,  war  between  Spain  and  the  United 
States  was  declared,  and  on  May  17,  when  in 
the  Bahama  channel,  on  her  course  to 
Ha\-ana,  the  Carlos  F.  Roses  was  captured  by 
a  war  vessel  of  the  United  States,  and  sent 
in  charge  of  a  prize  crew  to  Key  West. 

•On  June  2,  1898,  the  district  court  con-[677] 
demned  the  vessel  as  enemy's  property, 
seized  upon  the  high  seas.  On  February  9, 
I8!)0,  the  district  court  held  that,  as  it  satis- 
factorily appeared  from  the  proof  that  both 
the  title  and  the  right  of  possession  to  the 
cargo  were  in  a  neutral  at  the  time  of  the 
capture,  as  evidenced  by  the  indorsed  bills  of 
lading  and  the  paid  bills  of  exchange  pre- 
sented at  the  hearing,  the  claim  should  be 
allowed,  and  it  was  so  ordered.  Thereupon 
the  United  States  took  this  appeal. 
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It  is  admitted  tluit,  if  the  cargo  in  ques- 
tion belonged  to  a  neutral,  and  was  not  oon> 
traband  of  war,  it  was  not  liable  to  con- 
fiscation, though  found  in  an  enemy's  vessel ; 
this  upon  well-established  principles  jof  in- 
ternational law,  and  as  within  the  Presi- 
dent's proclamation  of  April  26,  1898,  ex- 
pressly declaring  that  "neutral  goods,  not 
oontraband  of  war,  are  not  liable  to  confisca- 
tion under  the  enemy's  flag." 

It  can  scarcely  be  pretended  that,  in  this 
instance,  the  cargo  consisted  of  articles  oon- 
traband of  war.  They  were  the  ordinary 
products  of  the  Republic  of  Uruguay,  a  coun- 
try with  which  the  United  States  were  at 
peace,  and  were  purchased  and  shipped  six 
weeks  before  war  was  declared.  Little,  il 
anything,  is  left  for  the  commerce  of  neutrals 
if  such  goods,  shipped  in  such  circumstances, 
are  not  within  the  protection  of  the  Presi- 
dent's proclamation. 

The  question  is  whether  the  district  court 
erred  in  finding  that  the  goods  in  question 
were  neutral  goods  and  exempt,  as  such, 
from  condemnation. 

The  first  contention,  on  behalf  of  the 
Unit^  StateSj  is  that  the  affidaTit*  and  ex- 
hibits relied  on  by  the  claimants  to  prove 
their  title  were  not  competent  evidence,  and 
it  is  urged  Uiat  the  evidence  should  have 
been  in  the  form  of  depositions,  taken  under 
a  commission,  and  of  documents  duly  proved. 

We  think  it  is  a  sufficient  reply  to  this  ob- 
jection that  the  proofs  were  received  and 
considered  by  the  district  court  upon  the 
trial  entirely  without  objection  on  the  part 
of  the  United  States  or  the  captors;  and  that 
the  action  of  the  court  in  receiving  the  evi- 
dence was  not  among  the  assignments  of  er- 
ror made  and  filed  under  the  appeal. 
[CVfl]  *"If,  however,  evidence  in  the  nature  of 
further  proof  be  introduced,  and  no  formal 
order  or  objection  appear  on  the  record,  it 
must  be  presumed  to  have  been  done  by  con- 
sent of  parties,  and  the  irrqpilarity  is  com- 
pletely waived.  In  the  present  case,  no  ex- 
ception was  taken  to  the  proceedings  or  evi- 
dence in  the  district  court;  and  we  should 
not,  therefore,  incline  to  reject  the  further 
proof,  even  if  we  were  of  opinion  that  it 
ought  not,  in  strictness,  to  have  been  ad- 
mitted." The  Pizarro,  2  Wheat  241,  4  L.  ed. 
229,  per  Mr.  Justice  Story. 

Rule  13  of  this  court  is  aa  follows: 

"In  all  cases  of  equity  and  admiralty  ju- 
risdiction heard  in  this  court,  no  objection 
•hall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant, 
or  other  exhibit  found  in  the  record  as  evi- 
dence, unless  objection  was  taken  thereto  in 
the  court  below  and  entered  of.  record;  but 
the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent." 

It  is  next  contended  that  the  claimant's 
evidence,  regarded  as  a  whole,  does  not  sup- 
port the  decree  of  the  court  below.  It  is 
•aid  that  the  burden  of  proof  is  upon  the 
claimants,  and  that  this  burden  has  not  been 
sustained. 

This  was  not  the  view  of  the  distriet  court, 
which,  aa  we  have  heretofore  stated,  held 
that  it  appeared  satisfactorily  from  the  proof 
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that  both  the  title  and  right  of  possesaioa 
were  in  a  neutral  at  the  time  of  capture. 

What  are  the  matters  urged  against  thla 
finding  of  the  court  below! 

It  is  argued  that,  because  it  appears  in 
the  invoices  and  in  the  manifest  that  the 
shipments  were  made  partly  on  account  of 
"the  expedition  or  voyage  of  the  Carlos  F. 
Roses,"  partly  on  account  of  "Mr.  Pedro 
Pag«s,  of  Havana,"  and  partly  on  account 
of  the  shippers,  that  is,  Gibemau  A  Com- 
pany, it  is  a  reasonable  inference  that  it 
must  have  been  known  to  the  master  that 
the  consignees  were,  as  to  some  of  the  cargo, 
enemies,  and  that  it  must  be  concluded,  on 
the  face  of  the  papers,  that  when  the  goods 
were  delivered  to  the  vessel  they  became  the 
property  of  the  consignees  named  in  the  in- 
voices. 

Such  a  view  loses  sight  of  the  decisive  and 
indisputable  facta  that  the  money  used  by 
Gibemau  t  Company  in  the  purchase  *of  tht  [6^1 
goods  was  procured  from  the  London  &  River 
Plate  Bank,  which  cashed  the  drafts  drawn 
on  Kleinwort  Sons  &  Company,  the  claim- 
ants, and  that  when  the  latter  company,  on 
April  6,  accepted  the  drafts  they  were  fur- 
nished with  the  bills  of  lading  covering  the 
entire  shipment;  that  the  said  bills  of  lad- 
ing, at  the  time  of  such  delivery,  were  duly 
indorsed  in  blank  by  Gibemau  &  Company, 
the  shippers,  and  to  whose  order  the  said 
cargo  was  by  the  terms  of  the  bills  of  lading 
to  be  delivered,  all  with  the  intent  and  re- 
sult of  entitling  Kleinwort  Sons  &  Company 
to  the  said  bills  of  lading  and  to  tJie  cargo 
described  therein  as  security  for  their  ae- 
cept&nce  of  the  drafts.  It  hence  was  entire- 
ly immaterial  whether  the  ultimate  consign- 
ees were,  as  to  some  of  the  cargo,  resident* 
of  the  enemy's  country,  and  whether  that 
fact  was  known  to  the  master.  Under  the 
facts  proved  by  the  claimants  the  latter, 
through  the  London  &  River  Plate  Bank, 
had  furnished  the  money  used  in  the  pur- 
chase of  the  goods,  before  the  sailing  of  the 
vessel.  This  is  made  plainly  to  appear  by 
the  invoices  furnished  by  the  shippers,  and 
wherein  is  stated  that  the  master  received 
the  goods  from  Pla  Gibemau  &  Company, 
and  wherein  also  there  is  a  statement  of  the 
cost  of  the  goods  and  of  the  oommiasion* 
charged  by  Gibemau  ft  Company,  correspond- 
ing in  amount  to  the  drafts. 

The  fact  that  the  claimants'  proofs  do  not 
set  fortii  the  correspondence  between  the 
claimants  and  the  ultimate  consignee*  i* 
made  a  matter  of  unfavorable  comment.  But 
the  transactions  were  substantially  described 
in  the  affidavits,  and  it  is  not  easy  to  see 
what  further  light  would  have  been  afforded 
by  such  correspondence,  if,  indeed,  there  was 
such  correspondence. 

The  purchasa  of  the  goods,  the  drawing 
and  cashing  of  the  drafts,  the  indorsement 
and  delivery  of  the  bills  of  lading,  all  took 

{>Iaee  before  the  sailing  of  the  ve**el,  and 
ong  before  the  declaration  of  war,  and  be- 
fore there  was  any  reason  to  anticipate  hos- 
tilities. The  drafts  were  accepted  before  th* 
war,  and  were  paid  before  the  seitnre  of  tb* 
veMel. 
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g  No  counter  eridence  waa  offered  bj  the 

,'  United  States,  although  the  case  was  pend- 

ing in  the  district  court  from  June  6,  1898, 
to  February  9,  1899,  when  the  decree  in  fa- 
ror  of  the  claimants  was  entered.  It  is,  of 
iMOJcourse,  true  that  the  burden  *of  proof  waa  on 
the  claimants,  but  when  the  government 
elected  to  stand  on  the  proof  adduced  by  the 
daimants,  every  fair  and  reasonable  intend- 
ment must  be  made  in  favor  of  that  proof. 
'  If  the  case  so  made  out  is  consistent  with  the 

'  rightfulness  of  the  claim,  it  should  not  be 

defeated  by  mere  suggestions  and  supposi- 
'  tions,  not  founded  on  evidence.    "All  reason- 

able doubts  shall  be  resolved  in  favor  of  the 
daimanta.  Any  other  course  would  be  in- 
consistent with  the  right  administration  of 
the  law  and  the  character  of  a  just  govern- 
ment" Prvie  Cases,  2  Black,  635,  sub  notn. 
Preoiat  ▼.  United  States,  17  L.  ed.  459. 

The  final  contention  on  behalf  of  the  Unit- 
ed States  is  that,  even  if  the  facts  of  the 
case  were  as  set  forth  in  the  claimants' 
proofs  and  as  found  by  the  district  court, 
yet,  as  matter  of  law,  the  claimants  cannot 
succeed,  because  "the  right  of  capture  acts 
on  the  proprietary  interest  of  the  thing  cap- 
tured at  the  time  of  the  capture,  and  is  not 
affected  by  the  secret  liens  of  private  en- 
gagements of  the  parties;  that  hence  prize 
courts  have  rejected  in  its  favor  the  lien  of 
bottomry  bonds,  of  mortgages,  for  supplies, 
and  of  bills  of  lading;  .  .  .  that  daim- 
anta did  not  obtain  the  jus  in  rem,  and,  ac- 
cording to  the  great  weight  of  authority,  the 
right  of  capture  was  superior." 

To  sustain  this  proposition  the  following 
cases  are  cited:  The  Mary  and  Busan,  I 
Wheat.  26,  4  L.  ed.  27;  The  Frances,  8 
Cranch,  418,  3  L.  ed.  609 ;  The  Sally  Magee, 
S  Wall.  461,  su6  nom.  Fry  v.  United  States, 
18  I.,  ed.  197;  The  Hampton,  5  Wall.  372. 
tub  nom.  The  Hampton  v.  United  States,  18 
L.  ed.  659 ;  The  Battle,  6  Wall.  498,  suh  nom. 
The  Battle  v.  United  States,  18  L.  ed.  933 ; 
The  Tohago,  6  C.  Rob.  218;  The  Marianna, 
9  C.  Rob.  24;  The  Ida,  1  Spinks  Prize  Cas. 
331. 

The  Mary  and  Susan  was  a  case  where  an 
American  house  had  ordered  the  purchase  of 
goods  in  England  before  the  declaration  of 
war.  and  where  their  English  agents  had  as- 
signed the  goods  to  certain  brokers  to  secure 
advances  made  by  them.  The  goods  were 
captured  en  route  to  America,  and  were  li- 
beled in  the  district  court  of  the  district  of 
New  York  as  prize  of  war.  But  it  was  held, 
both  in  the  circuit  court  and  in  this  court, 
that  the  property  had  vested  in  the  Ameri- 
can firm,  who  were  the  claimants,  before  and 
at  the  time  of  shipment,  and  was  not  devested 
by  a  mere  request  made  by  the  shippers  to 
the  consignees  to  remit  the  purchase  money 
to  the  bankers,  although  in  the  invoice  it 
was  stated  that  the  goods  were  the  property 
'681]of  the  bankers.  "Hie  transaction  was  re" 
garded,  not  as  a  transfer  of  the  goods,  but  as 
nverely  intended  to  transfer  the  right  to  the 
debt  due  from  the  consignees.  No  bills  of 
exchange  were  drawn  on  the  consignees  in 
favor  of  the  English  i>ankers,  nor  were  any 
bill  a  of  lading  indorsed  to  them.  The  evi- 
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dence  of  the  transaction  was  found  only  in 
letters  addressed  to  the  consignees  by  the 
shippers,  requesting  them  to  pay  the  pur- 
chase money  to  the  bankers;  and  this  court 
held,  after  a  careful  examination  of  the  evi- 
dence, that  there  was  no  intention  to  secure 
the  bankers  by  any  transfer  of  the  title  of 
the  property,  but  only  to  secure  them  by  a 
transfer  of  the  debt  due  from  the  consignees. 

The  case  of  The  Frances  was  an  appeal 
from  the  sentence  of  the  circuit  court  of 
Rhode  Island,  condemning  certain  British 
goods,  captured  on  board  the  Frances,  and 
which  were  claimed  by  Thomas  Irvin,  a  dom- 
iciled merchant  of  the  United  States,  on  the 
ground  of  lien.  It  was  stated  by  Mr.  Jus- 
tice Washington  that  "it  is  not  pretended 
that  the  real  ownership  in  these  goods  was 
not  vested  in  the  consignors,  enemies  of  the 
United  States;  but  the  claimant  founds  his 
pretensions  on  a  lien  created  on  the  goods 
consigned,  ...  in  consequence  of  an  ad- 
vance made  to  the  shippers,  in  consideration 
of  the  consignment,  by  his  agent  in  Glasgow; 
and  ...  in  virtue  of  a  general  balance 
of  account  due  to  him  as  their  factor."  And 
it  was  held  that  while,  according  to  the  com- 
mon law,  a  factor  has  a  lien  upon  the  goods 
of  his  principal  in  his  possession,  for  the  bal- 
ance of  account  due  him,  and  likewise  a  con- 
signee for  advances  made  by  him  to  the  con- 
signor; yet  that  this  doctrine  is  imknown 
in  prize  courts,  unless  in  very  peculiar  cir- 
cumstances. And  the  court  referred  to  Uie 
case  of  The  Tobago,  5  C.  Rob.  218,  where  it 
was  held  that  a  lien  on  a  vessel  created  by  a 
bottomry  bond  was  not  protected  from  cap- 
ture. 

It  will  be  seen  that  in  this  case  of  The 
Frances,  as  in  the  case  of  The  Mary  and 
Susan,  there  was  no  question  of  the  effect  of 
a  transfer  of  title  by  bills  of  lading,  but  a 
mere  assertion  of  a  lien  by  virtue  of  common- 
law  principles. 

The  Sally  Magee  is  the  next  case  cited. 
This  was  the  case  of  an  enemy's  vessel  bound 
for  an  enemy's  port.  -  A  portion  of  the  cargo 
was  claimed  by  Fry,  Price,  &  Company  for 
Coleman  t  'Company,  a  Rio  firm,  because,  a8[68S] 
was  alleged,  Coleman  t  Company,  as  factors 
and  commission  merchants,  had  been  directed 
to  purchase  and  ship  for  the  account  of 
Davenport  &  Company,  of  Richmond,  Vir- 
ginia, a  cargo  of  coffee,  if  procurable  at  not 
over  lOVi  cents  per  pound;  that  Coleman  ft 
Company  did  make  the  shipment  of  the  car- 
go claimed  to  the  consignmsnt  of  Davenport 
&  Company,  but  that  by  the  invoice  thereof 
it  appeared  that  the  said  purchase  was  not 
made  at  or  within  the  said  limit;  for  which 
cause  Davenport  &  Company  had  refused  to 
receive  it  as  purchased  for  their  account,  or 
otherwise  than  on  account  of  the  shippers, 
Coleman  &  Company,  and  as  agents  of  neces- 
sity for  them;  and  that  Davenport  &  Com- 
pany had  authorized  to  receive  it  in  their 
place  and  behalf.  Another  claim  related  to' 
the  residue  of  the  cargo,  also  coffee,  con- 
signed to  Dunlap  &,  Company,  of  Richmond. 
It  was  not  denied  that  this  portion  of  the 
cargo  was  enemy's  property,  but  the  claim- 
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ants  alleged  a  lien  because  of  a  balance  due 
daimants  by  Dunlap  &,  Ck>mpan7. 

In  respect  to  the  first  claim,  it  was  held 
that  if  Coleman  &  Company,  as  factors, 
bought  the  coffee  at  a  price  exceeding  the  lim- 
it prescribed  by  Davenport  &  Company,  and 
the  latter,  on  learning  the  fact,  repudiated 
the  (iurcbase,  the  title  of  the  factors  there- 
upon became  absolute,  and  none  passed  to 
the  principals  for  whom  the  purchase  was 
made;  but  that  there  was  an  entire  failure, 
on  the  part  of  the  claimants,  to  prove  the 
facts  as  alleged,  although  more  than  two 
years  had  elapsed  between  the  filing  of  the 
claim  and  the  time  when  the  decree  was  ren- 
dered. Accordingly,  the  decree  of  condem- 
nation as  to  that  portion  of  the  cargo  was 
aflTirmed. 

The  language  of  the  court  in  disposing  of 
the  second  claim  was  as  follows : 

"The  other  claim  relates  to  the  coffee  con- 
signed to  Dunlap  &  Co.  of  Richmond,  and  it 
is  not  denied  that  this  was  enemy's  prop- 
erty. The  claimants  allege  a  hen.  The 
claim  states  that  Dunlap  &  Co.  owed  them  a 
balance  of  upward  of  $35,326,  and  that  they 
were  authorized  and  directed  by  that  firm  to 
receive  and  sell  the  coffee,  and  apply  the  pro- 
ceeds, as  far  as  necessary,  to  the  payment  of 
(983]the  debt,  and  to  bold  the  'balance  for  the  ac- 
count of  the  debtor  firm.  The  same  afltant 
mado  the  test  affidavit,  as  in  the  other  case. 
He  referred,  as  in  that  case,  to  an  important 
correspondence,  and  failed  to  produce  it.  The 
same  remarks  apply  upon  the  subject.  It 
is  to  be  inferred,  also,  that  the  letters  were 
written  after  the  shipment  of  the  cargo,  and, 
indeed,  after  the  capture.  In  either  case,  the 
arrangement  was  made  too  late  to  have  any 
effect. 

"The  ownership  of  property  in  such  cases 
cannot  be  changed  while  it  is  in  tranaitu. 
The  capture  clotnes  the  captors  with  all  the 
'lights  of  the  owner  which  subsisted  at  the 
V  '^mencement  of  the  voyage,  and  everything 
done  -thereafter,  designed  to  encumber  Uie 
property  or  change  ito  ownership,  is  a  nul- 
lity. No  lien  created  at  any  time  by  the 
secret  convention  of  the  parties  is  recogniz^. 
Sound  public  policy  and  the  right  adminis- 
tration of  justice  forbid  it.  This  rule  is  rig- 
idly enforced  by  all  prize  tribunals.  The 
propertv  was  shipped  to  the  enemy.  It  was 
diverted  from  its  course  by  the  capture. 
The  allegation  of  a  lien  wears  the  appearance 
of  an  afterthought." 

It  will  be  observed  that  there  was  no  ef- 
fort in  this  case  to  claim  property  vested 
or  transferred  by  bills  of  lading.  Indeed, 
it  appeared  that  the  bills  of  lading  were 
made  out  in  favor  of  the  consignees  at  Rich- 
mond, and  it  was  said  by  the  court  that  the 
legal  effect  of  a  bill  of  lading  was  to  vest 
the  ownership  in  the  consignees,  citing  Law- 
rence V.  Uintum,  17  How.  100,  16  L.  ed.  68, 
in  which  it  was  said  that  "the  general  effect 
of  a  bill  of  lading  to  raise  a  presumption  of 
property  in  goods  in  him  to  whom  it  makes 
them  deliverable,  is  conceded." 

Next  comes  the  cited  case  of  The  Bampton, 
libeled  and  condemned  as  prize  of  war  in  the 
supreme  eonrt  for  the  District  of  Columbia. ' 
040 


It  was  held  that  mortgages  on  vessels  cap- 
tured jure  belli  are  to  b«  treated  only  aa 
liens,  subject  to  be  overridden  by  the  cap- 
ture, not  as  jura  in  re,  capable  of  an  en- 
forcement superior  to  the  claims  of  the  cap- 
tor. 

Then  comes  the  case  of  The  Battle,  where 
there  were  claimants  against  the  proceeds  of 
sale  of  an  enemy's  vessel  for  supplies  fur- 
nished and  for  materials  furnished  and  for 
work  and  labor.  The  claims  were  dismissed 
by  the  district  court  of  the  United  States, 
and  on  appeal  that  decree  was  affirmed  I7 
this  court,  'which,  through  Justice  Kdsoii,[684} 
said:  "The  principle  is  too  well  settled, 
that  capture  as  prize  of  war  jure  belli,  over- 
rides all  previous  liens,  to  require  examina- 
tion," citing  the  cases  of  The  Hampton  and 
The  Frances. 

These  are  all  the  American  eases  cited, 
and  it  is  to  be  observed  that,  in  none  of 
them,  was  the  court  called  upon  to  decide 
the  question  whether  bills  of  lading  made  or 
indorsed  to  neutrals,  before  the  declaration 
of  war,  on  account  of  money  furnished  to 
purchase  cargoes,  are  protected  as  neutral 
goods  from  capture,  within  the  general  in- 
ternational rule,  and  the  President's  procla- 
mation, protecting  such  goods,  when  not  con- 
traband, from  condemnation  as  prize  of  war. 
The  doctrine  of  these  cases  simply  amoont* 
to  the  proposition  that  bottomry  bonds, 
mortgages,  and  private  agreements  that  fac- 
tor's balances  and  advances  shonid  be  pre- 
ferred claims,  are  mere  liens,  which  create  no 
property  rights  in  vessels  or  cargoes,  supe- 
rior to  the  captor's  rights. 

Let  us  now  examine  the  English  eases 
cited. 

The  first  is  that  of  The  Tobago,  S  0.  Rob. 
218.  This  was  the  ease  of  a  bottoinry  bond, 
and  it  was  held  that  such  a  bond  confers 
no  property  in  the  vessel;  that  the  prop- 
erty continues  in  the  former  proprietor,  who 
has  ^ven  a  right  of  action  against  it,  Imt 
nothing  more.  In  the  case  of  The  Marianna, 
6  C.  Hob.  24,  there  was  a  claim  against  » 
Spanish  vessel  for  unpaid  purchase  money 
on  the  vessel  which  had  been  sold  by  an 
American  owner  to  a  Spanish  merchant,  bat 
which  was  to  be  satisfied  out  of  the  proceeds 
of  a  quantity  of  tallow  consigned  to  England 
on  board  this  vessel  for  sale.  Sir  William 
Scott  said: 

"A  claim  is  given  on  behalf  of  the  former 
American  proprietor,  in  virtue  of  a  lien 
which  he  is  said  to  have  retained  on  the 
property  for  the  pajrment  of  the  purchase 
money;  but  such  an  interest  cannot,  I  con- 
ceive, be  deemed  sufficient  to  support  a  claim 
of  property  in  a  court  of  prize." 

In  respect  to  the  g^oods  which  were  said 
to  have  been  pledged  to  secure  the  payment 
of  the  purchase  money  of  the  ship.  Sir  Wil- 
liam  Scott  said: 

"Then  as  to  the  title  of  property  in  the 
goods,  which  are  said  to  have  been  going  as 
the  funds  out  of  which  the  payment  for  *tha[68S] 
ship  was  to  have  been  made.  That  they 
were  going  for  the  payment  of  a  debt  will 
not  alter  the  property.  There  must  be 
something  more.    Even  if  bills  of  lading  are 
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delivered,  that  dreunutaiioe  will  not  be  suffi- 
r.         oient,  unless  accompanied  with  an  under- 
I         standing  that  he  who  holds  the  bill  of  lad- 
ing is  to  bear  the  risk  of  the  goods  as  to  the 
:         voyage,  and  as  to  the  market  to  which  they 
are  consigned;  otherwise,  though  the  secur- 
ity may  avail  pro  tanto,  it  cannot  be  held 
to  work  any  change  in  the  property." 

It  will  be  noticed  that  the  shipper  of  the 
goods  in  this  case  was  the  Spanish  merchant, 
an  enemy. 

Finally,  the  case  of  The  Ida  is  relied  on. 
1  Spinlcs  Prize  Cas.  331.  The  statement  of 
the  case  was  as  follows: 

"The  claim  of  neutral  merchants  for  2,650 
bags  of  coifee,  consigned  to  them  on  the 
credit  of  advances  made  by  them,  was  dis- 
allowed. The  claim  is  that  of  lien,  which 
cannot  be  upheld  against  captors.  Further 
proof  cannot  be  allowed  when  there  has  been 
an  attempt  to  deceive  the  eonrt  by  simulated 
papers." 

In  considering  the  evidence  in  the  case. 
Dr.  Iiushington  said: 

"Now,  that  simulated  bill  of  lading  was 
certainly  framed  for  some  purpose  or  other 
by  desire  of  the  master.  It  is  a  well-knovrn 
rule  of  this  court  that  where  there  are  con- 
tradictory papers  the  burden  of  proof  lies 
on  the  claimant  to  show  that  the  contradic- 
tion is  not  inconsistent  with  the  rights  of  a 
bellieerent  power;  and,  I  must  say,  I  have 
not  lieard  any  satisfactory  explanation  of 
how  or  why  these  papers  were  framed,  ex- 
cept it  was  for  the  purpose  of  deceiving 
those  who  might  have  to  determine  whether 
it  was  an  enemy's  property  or  not." 

In  discussing  the  law  of  tiie  case,  Dr. 
Lnshington  said: 

"It  has  been  contended  by  counsel  that  the 
property  is  in  Behrens  &  Company  by  virtue 
of  the  indorsement  of  the  bills  of  lading: 
and  cases  from  common  law  have  been  cited 
in  support  of  this.  I  believe  that,  under 
some  circumstances,  that  would  be  the  case. 
They  would  have  a  legal  title  to  the  prop- 
erty; but  I  have  considerable  doubt  whether 
ft  ia  not  the  law  of  this  court  that  the  claim- 
ant must  show  that  he  has  not  only  a  legal, 
but  an  equitable,  title.  If  a  mere  legal  title 
would  justify  the  court  in  restoring  prop- 
erty the  consequences  would  be  most  afarm- 
86]ing ;  'for  nothing  would  be  more  easy  than  to 
cover  enemies'  property  from  one  end  of  the 
Kinj^dom  to  the  other.  I  strongly  object  to 
the  doctrine  that  if  a  legal  title  be  shown 
this  court  is  bound  to  restore;  for  I  hold 
that  an  equitable  title  is  also  necessary  to 
support  a  claim  in  this  court." 

Xfpon  the  whole,  the  learned  judge  was  of 
the  opinion  that  the  property  belonged  to  an 
enemy,  subject  to  claimant's  charges,  and 
that  it  was  not  possible  to  doubt  for  a  single 
moment  that  there  was  an  intention  in  the 
case,  by  means  of  colorable  bills  of  lading, 
to  deceive  and  defraud  Great  Britain  of  its 
belligerent  rights,  by  attempting  to  cover 
enemy's  property  as  neutral. 

The  case  of  The  Ida  can  therefore  be  cited 
«■  conceding  that,  if  the  claimants  had  vested 
in  them  the  legal  title  to  the  goods  by  virtue 
of  the  indorsement  of  the  bills  of  lading,  and 
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had  also  an  equitable  title,  they  would  be  en- 
titled to  a  judgment  of  restoration.  Bat 
the  court  was  of  opinion  that  there  was  n» 
evidence  whatever  of  any  portion  of  the  car- 
go belonging  to  a  neutral.  While  it  was 
true  that  the  claimants  exhibited  a  bill  of 
lading  indorsed  to  them,  yet  another  bill  of 
lading  not  indorsed  was  found  on  capture  in 
possession  of  the  master.  Such  a  state  of 
facts  justly  created  a  belief  that  the  trans- 
action was  essentially  fraudulent,  as  an  at- 
tempt to  cover  enemy's  property. 

We  shall  now  consider  some  of  the  cases 
cited  on  behalf  of  the  claimants. 

The  Amy  Warwick,  2  Sprague,  150,  Fed. 
Cas.  No.  343.  2  Black,  635,  17  L.  ed.  459,  is, 
in  several  respects,  a  leading  case,  and  is  de- 
cisive of  the  present  one.  It  was  there  held 
that,  where  a  neutral  commission  merchant 
purchased  a  cargo  of  coffee  for  enemy  cor- 
respondents, partly  with  their  funds  and 
partly  with  his  own,  and  shipped  it  under  a 
bill  of  lading  by  which  it  was  to  be  delivered 
to  his  order,  having  a  legal  title  and  a  ben- 
eficial interest,  a  prize  court  should  award 
him  the  amount  of  hie  advances,  although 
the  residue  of  the  property  will  be  condemned 
as  raiemy's. 

After  a  full  statement  of  the  facts,  the 
conclusion  was  thus  stated  by  Judge 
Sprs^ue: 

"The  claim  of  J.  L.  Phipps  ft  Co.  was  filed 
on  the  4th  of  September  last.  It  alleges  that 
this  coffee  was  purchased  by  them  partly  by 
funds  of  Dimlop,  Moncure,  ft  Co.  'and  partly[e8T] 
by  £2,000  of  their  own  money;  that  the  le- 
g^  title  has  always  remained  in  them,  'and 
that  no  other  person  is  the  legal  owner,  ex- 
cept the  equitable  interest  of  said  Dunlop, 
Moncure,  ft  Co.* 

"These  facts  seem  plainly  to  lead  to  the 
conclusion  that  the  claimants  ought  to  be  re- 
paid the  amount  which  they  expended  from 
their  own  funds  in  the  purchase  of  the  coffee, 
and  that  the  residue  of  the  proceeds  should 
be  oondranned.  This  result  I  shall  adopt, 
unless  precluded  from  doing  so  by  authority. 

"The  counsel  for  the  captors  contend  that 
the  daimante  had  only  a  lien  on  this  cargo, 
and  that  liens  will  not  be  protected  or  re- 
garded in  a  prize  court  This  position  is 
sustained  by  the  authorities  as  to  certain 
kinds  of  liens.  The  extent  of  this  doctrine 
and  the  reasons  on  which  it  is  founded  are 
stated  by  the  supreme  court  in  The  Franoea, 
8  Cranch,  418,  3  L.  ed.  609.  It  is  there  said 
that  'cases  of  liens  created  by  the  mere  pri- 
vate contract  of  individuals,  depending  up- 
on the  different  laws  of  different  countries, 
are  not  allowed,  because  of  the  difficulties 
which  would  arise  in  deciding  upon  them, 
and  the  door  which  would  be  open  to  fraud.' 
Similar  reasons  are  given  by  Lord  Stowell  in 
The  Uarianna,  6  C.  Rob.  25,  26,  and  in  sev- 
eral other  cases.  These  reasons  are  especial- 
ly applicable  to  latent  liens  created  under  lo- 
cal laws.  They  do  not  reach  the  case  now  be- 
fore the  court.  This  coffee  was  purchased 
by  the  daimante  at  Rio,  and  shipped  by  them 
on  board  this  brig  under  a  bill  of  lading,  by 
which  the  master  was  bound  to  deliver  it  to 
their  order,  and  they  ordered  it  to  be  de- 
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Uv«red  to  J.  L.  Phipps  ft  Co.  that  is,  to  them- 
selree.  They  then  retained  the  legal  title, 
and  the  posseaaion  of  the  master  was  their 
posBession.  Being  the  legal  owners  of  the 
property,  they  can  hardly  he  said  to  have  a 
lien  upon  it;  a  lien  being  in  strictness  an  en- 
cumbrance on  the  property  of  another. 
Their  real  character  was  that  of  trustees 
holding  the  Iq^al  title  and  possession,  with  a 
right  of  retenuon  until  their  advances  should 
be  paid.  ...  The  case  of  The  8t.  Joz« 
Indiana,  1  Wheat  208,  4  L.  ed.  73,  has  been 
cited  by  the  counsel  for  the  claimants,  and 
they  contend  that  it  sustains  their  whole 
claim,  and  requires  all  the  coffee  to  be  re- 
stored to  them.  That  case  is  a  stringent  au- 
thority to  the  extent  of  the  £2,000  which  the 
(688]claimants  invested  or  advanced  *in  the  pur- 
chase; but  I  do  not  think  that  it  authorizes 
me  to  go  further." 

This  case  was  taken  to  the  circuit  court 
and  there  affirmed.  No  appeal  was  taken  to 
the  supreme  court  from  that  part  of  the  de- 
cree which  allowed  the  claim  of  Phipps  & 
Company.  The  decree  of  condemnation  of 
the  residue  was  affirmed.  2  Blade,  635,  17 
L.  ed.  459. 

The  bark  Winifred  was  captured  in  May, 
1861,  off  Cape  Henry,  and  confiscation  of 
vessel  and  cargo  was  demanded  as  being 
enemy's  property.  The  cargo,  consisting  of 
4,200  bags  of  coffee,  had  been  purchased  by 
Phipps  &  Company  in  Rio,  as  agents  for 
Crenshaw  &  Company,  Richmond  merchants. 
Phipps  &  Company  advanced  their  own  funds 
to  tne  extent  of  three  eighths  of  the  cargo. 
The  consignment  formally  was  to  shipper's 
order,  but  the  bills  of  lading  were  sent  for- 
ward indorsed  to  Crenshaw  &  Company. 
Subsequently,  Phipps  &  Company  made  fur- 
ther advances  of  $20,622  on  April  26, 
while  the  goods  were  in  transit,  and,  after 
the  outbreak  of  hostilities,  taldng  a  reas- 
signment of  the  bills  of  lading.  The  district 
court  ordered  a  restoration  of  three  eighths 
of  the  cargo  to  Phipps  &,  C«npany,  but  re- 
fused to  allow  their  claim  for  the  further  ad- 
vances on  the  other  five  eighths  of  the  cargo, 
citing  The  Uarianna,  6  C.  Rob.  24,  and  The 
France*,  8  Cranch,  418,  3  L.  ed.  609.  But 
on  appeal  the  circuit  court,  while  affirming 
the  decree  allowing  the  claim  against  the 
three  eighths  of  the  cargo,  reversed  that  part 
of  the  decree  which  refused  the  claim  for  the 
further  advances,  allowed  further  proofs, 
and  on  December  — ,  1863,  allowed  tiie  en- 
tire claim  of  Phipps  &,  Company,  vrith  inter- 
est The  Winifred,  Blatchf.  Prize  Cas.  psge 
S6,  and  note,  Fed.  Cas.  No.  17,873. 

The  Lynchburg  was  captured  vrith  her  car- 
go in  May,  1861,  at  the  month  of  Chesa- 
peake bay.  Two  thousand  and  for^-five 
bags  of  coffee,  part  of  her  cargo,  had  been 
purchased  by  Mucwell,  Wright  &  Company 
as  agents  for  Wortham  &,  Company,  of 
Richmond.  Maxwell,  Wright,  t  Company 
took  bills  of  lading,  consigning  the  cargo  to 
their  own  order,  and  drew  against  them  on 
Brown,  Shipley,  &  Company,  of  London,  for 
£6,000,  who  accepted  the  drafts  and  snbse- 
auently  paid  them.  The  entire  cargo  was 
aestined  ultimately  for  enemies.  Wortham 
«4< 


k  'Company,  of  Richmond,  claimed  504  baga[eW] 
of  this  shipment,  subject  to  tiie  lien  of 
Brown,  Shipley,  &  Company.  The  distnet 
court  restored  to  Brown,  Shipley,  ft  Com- 
pany 1,541  bags,  but  condemned  the  604  ban 
claimed  by  Wortham  ft  Company  as  enemas 
property.    Judge  Betts  said: 

"The  claim  to  an  absolute  ownership  of  the 
2,045  bags  was  placed  before  the  court  in  the 
oral  argument  and  in  the  written  points  filed 
in  the  cause  by  the  counsel  for  the  claimanta, 
upon  the  proposition  of  law  that  a  bill  of 
lading,  transmitted  to  them  by  the  shipper 
to  cover  advances,  passed  to  them  the  tiUa 
to  the  cargo  purchased  therewith.  If  this 
doctrine  be  correct  as  to  mere  commercial 
transactions,  it  does  not  prevail  in  prize 
courts,  in  derogation  of  the  rights  of  captors, 
when  the  interest  of  the  claimant  is  only  a 
debt,  although  supported  by  liens  equitable 
and  tacit,  or  legral  and  positive,  even  of  the 
character  of  bottomry  bonds,  when  not  rif- 
nifled  on  the  ship's  papers  at  the  time  of  her 
capture.  The  Frances,  8  Cranch,  418,  S  L. 
ed.  609;  The  Tobago,  6  C.  Rob.  218;  Ths 
Marianna,  6  C.  Rob.  24." 

On  appeal  the  circuit  court  affirmed  aa  to 
the  allowance  of  the  claim  of  Brown,  Ship- 
ley, ft  Company  for  the  1,641  bags,  bat  re- 
versed the  refusal  of  their  further  daim  for 
504  bags,  allowed  the  claimants  to  give  fur- 
ther proofs,  and  nltimately  the  604  bags  ware 
restored  by  consent  to  the  claimants.  3^ 
Lynchburg,  Blatchf.  Prize  Oas.  61,  and  nota 
oa  p.  62. 

The  exigencies  of  trade  have  called  a  dasa 
of  instruments  into  being  which  are  substan- 
tially acknowledgments  by  public  or  private 
agents  that  they  have  received  merchandise, 
and  from  whbm  or  on  whose  account;  and 
usage  has  made  the  possession  of  such  doe- 
nments  e<}uivalent  to  the  possession  of  the 
property  itself.  Among  them  the  moat  not- 
able is  the  bill  of  lading,  in  respect  to  which, 
and  replying  to  the  question  whether  at  law 
the  ^t>perty  of  goods  at  sea  passes  by  the  in- 
dorsement of  a  bill  of  lading,  Bnller,  J.,  said, 
in  his  opinion  in  Liokbarrt>w  t.  Maton: 
"Every  authority  which  can  be  adduced, 
from  the  earliest  period  of  time  down  to  the 

Sresoit  hour,  agrees  that  ai  law  the  property 
oes  pass  as  aMolntely  and  as  effeetiially  as 
if  the  goods  had  been  actually  delivered  into 
the  hands  of  the  consignee."  'Smith,  Lead.[8M) 
Om.  vol.  I,  pt  11, 7th  Am.  ed.  *869,  under  the 
head  of  Liekborrwo  v.  Maton. 

The  ocmdusion  warranted  by  the  cases  is 
that  as  well  advances  made  for  the  purchase 
of  goods,  as  an  absolute  purchase,  are  pro- 
tected t^  bills  of  lading,  whether  made  oat 
directiy  to  the  party  purchasing  or  malriBg 
the  advancements,  or  indorsed  to  him  by  the 
shipper. 

While  possession  of  the  bills  of  lading  im- 
ports a  legal  titie  to  the  goods,  yet  in  priM 
cases  it  is  permitted  for  ^e  courts  to-be- 
hind  the  bills  of  lading,  if  there  is  endencs 
tending  to  show  that  the  party  in  whose 
name  u^ey  are  issued,  or  to  whom  they  have 
been  indorsed,  has  no  equitable  interest  or  is 
a  mere  cover  to  an  enemy.  In  the  present 
case  there  was  no  transfer  «t  the  propertv 
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from  an  enemy  to  a  neutral.  Up  to  the  time 
«f  shipment  the  entire  cargo  was  owned  bj 
Pla  Gibernau  &  Company.  They  transferred 
it  to  the  London  &  River  Plate  Bank,  Lim- 
ited, who  in  turn  transferred  it  to  Klein- 
wort  Sons  &  C!ompany,  who  produced  the 
bills  of  lading  at  the  hearing  and  moved  the 
payment  by  tiiem,  before  the  capture  of  the 
vessel,  of  the  draft*  whose  negotiation  fur- 
nished the  moneys  used  in  the  purchase  of  the 
goods.  The  entire  issue  of  each  set  of  bills 
«f  lading  was  possessed  by  Kleinwort  Sons  & 
Company,  under  indorsements  which  gave  to 
them  only  the  right  to  demand  delivery  from 
the  vessel. 

The  case  falls  plainly  within  the  law  as  ad- 
ministered in  The  Amy  Wanoiek,  The  Win- 
ifred, and  77(0  Lynchburg. 

If  the  rule  asked  for  by  the  captors  in  this 
-case  should  be  upheld,  namely,  that  bills  of 
lading  indorsed  to  neutrals,  acting  in  good 
faith,  who  have  advanced  money  to  purchase 
goods  shipped  long  before  the  declaration  of 
war,  do  not  create  a  right  of  properfy  in  the 
goods,  there  would  be  very  little  room  left  for 
the  operation  of  the  President's  proclama- 
tion exempting  neutral  goods  from  oondcai* 
177  V.  i. 


nation.  Such  a  rule  would  be  very  unfortu- 
nate as  respects  the  commerce  of  the  United 
States  in  case  of  hostilities  between  Euro- 
pean countries.  Owinf;  to  the  limited 
amount  of  merdiant  shipping  owned  in  the 
United  States,  the  greater  part  of  their  prod- 
ucts, whether  breadstuffg  or  manufactured 
g^oods,  has  to  be  carried  in  foreign  vessels, 
and  *it  is  quite  evident  that  bankers  and  cap-[e91] 
italists  could  not  afford  to  advance  the 
moneys  needed  to  make  purchases,  if  they 
could  not  be  protected  against  seizure  by 
foreign  belligerents,  by  the  indorsement  to 
them  of  bills  of  lading.  Only  those  who  ac- 
tually own  the  goods  could  safely  ship  them 
on  vessels  owned  by  belligerents,  and,  what 
constitutes  the  larger  part  of  international 
trade,  the  purchase  and  shipment  of  mer- 
chandise by  factors  with  moneys  advanced  by 
banking  houses  would,  in  case  of  war,  have 
to  cease. 

The  decree  of  the  distriot  court  should  be 
aflirmed. 


Mr. 
sent. 


Justice  Brewer  eaaann  in  this  dis- 
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(•M]*EDWiLRD  CunoBD,  AppOlant,  ▼.  Cakl  H. 
Rkumpus,  Sheriff,  etc.     [No.  561.] 
Appeal  from    the    Circuit    CSourt  of    the 
United  States  for  the  District  of  New  Jer- 

No  counsel  for  appellant.  Mr.  James  8. 
Brwin  for  appellee. 

^prtl  16,  ISOO.  Order  affirmed  with  costs, 
on  the  authority  of  Ifohles  t.  Georgia,  168 
V.  8.  398,  42  L.  ed.  515,  18  Sup.  Ct.  Rep.  87 ; 
Kohl  ▼.  Lehlbaek,  160  U.  S.  293,  40  L  ed. 
432,  16  Sup.  Ct  Rep.  304;  CUIford  v.  BeU 
ler,  172  U.  S.  641,  43  L.  ed.  1181,  19  Sup.  Ct 
Rep.  874;  Clifford  v.  Ruempler  (mem.) 
176  U.  S.  723,  ante,  337,  20  Sup.  Ct  Rep. 
1024;  and  Brown  v.  Neio  Jersey,  175  U.  S. 
172,  anU,  119,  20  Sup.  Ct  Rep.  77. 

Fbed  Bexl,  Plaintiff,  v.  State  or  Missis- 
sippi.    [No.    — ,  Original.] 
Motion  for  Leave  to  File  Declaration. 
April  16,  1900.    Denied  on  the  authority 

of  Haite  ▼.  Louisiana,  134  U.  S.  1,  33  L.  ed. 

842. 


Stbbatob  Catheobal  Olass  Coupant  et  al.. 

Petitioners,  v.  WiM  Qulsb  Comfaitt  et 

al.     [No.  567.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tha  Seventh  Circuit 

Mr.  Horace  K.  Tenney  lot  petitioners. 
Messrs.  Lysander  BiU  and  Ohartes  Hotoson 
for  respondents. 

March  26. 1900.    Denied. 


Amerioah  S0OAB  REflNIlfO  OOMFAITT,  Pe- 
titioner, V.  United  States.     [No.  559.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
'  March  26,  1900.    Granted. 


Watbrbubt  Manxtfactubino  CouPAirr,  Pe- 
titioner, «.   Habbiott  H.  Wai.es.     [No. 
SCO.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

Ibe  Second  Circuit. 

Messrs.  John  K.  Beaoh  and  Edmund  Wet- 

tnore  for  petitioner.    Mr.  Roger  Poster  for 

respondent 

April  9,  1900.    Denied. 

XTt  V.  S. 


*OliVeb  S.  Kellt  et  oZ.,  Petitioner;  ▼.[094] 

SPBiRoriELD   Railway   CouPAirr   et  al. 

[No.  652.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Messrs.  Julian  0.  Dowell  and  P.  P.  Fish 
for  petitioners.  Messrs.  T.  B.  Kerr  and 
Drury  W,  Cooper  for  respondents. 

April  9, 1900.    Denied. 


Geiseb  MAmrFAOTURiNO  CoMPANT,  Petition- 
er,  V.  Fbick  Cohpant.     [No.  667.] 
Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  John  O.  Johnson  for  petitioner. 
Messrs.  P.  P.  Pish  and  Francis  Bawle  for  re- 
spondent 

April  9,  1900.    Denied. 


Jaues  W.  Oakfobo,  Petitioner,  v.  Frances 

A.  Hacklet.    [No.  568.] 

Petition  for  a  Writ  of  Certior^iri  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  John  O.  Johnson  and  MamoeU 
Evarts  for  petitioner.  Messrs.  B.  W.  Palm- 
er and  R.  0.  Dale  for  respondent 

April  9, 1900.    Denied. 


Tennessee  Coal,  Ibon,  &  Railroad  Cou- 

FANT,  Petitioner,  v.   Frank   H.   Pikbcb. 

[No.  569.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  Walker  Percy  and  W.  I.  Qrulh  for 
petitioner,  ifr.  W.  A.  Gunter  for  respond- 
ent 

April  9, 1900.    Denied. 


La    Cohpagnib    G&n£ralb    Transatlan- 
tiqub.  Petitioner,  v.  Charles  N.  Middle- 
ton,  Administrator.    [No.  573.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Jfr.    Edviard    K.    Jones    for    petitioner. 

Messrs.  George  Whitfield  Betta,  Jr.,  and  /. 

Parker  Kirlin  for  respondent 
AprU  9, 1900.    Denied. 
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New  Orleans  &  Kobth  Eastbut  Rahjioad 

COMFAITT,  Petitioner,  v.  E.  T.  Clkkekts. 

[No.  676.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  John  W.  Fewell  for  petitioner.  Mr. 
Soke  Smith  for  respondent. 

April  16, 1900.    Denied. 


Thakes  Towboat  CouPAirr,  Petitioner,  v. 

Hekbt   a.    Haines,   Master,    etc.    [No. 

682.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Me»ars.  Jamea  Emeraon  Carpenter  and 
Flopd  Hughe*  for  petitioner.  Ueaar*.  T.  8, 
(hmett  and  R.  M.  Bughea  for  respondent. 

Avril  16.  1900.    Denied. 


Fbaihe  L.   Kball,   Truetee,  Petitioner,  «. 

Thakes    Towboat    CouPAirr,  Claimant. 

[No.  689.] 
[095]    'Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Henry  Oalbraith  Ward  for  petitioner. 
Mr.  Samuel  Park  for  respondent. 

April  16, 1900.    Denied. 


Hrrbt  Clews  et  al..  Petitioners,  r.  iSxir 
OOLU  M.  Jauieson  et  al.     [Ko.  596.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tiie  Seventh  Circuit. 
April  16, 1900.    Granted. 

940 


Albebt  H.   Watte,   Petitioner,    r.   Sajita. 

Cbuz.     [No.  698.] 

Petition  for  a  Writ  of  Certiorari  to  tb» 
United  SUtes  Circuit  Court  <a  Appeals  for 
the  Ninth  Circuit. 

April  tS,  1900.    Granted. ' 


Lovis  Loeb,  Petitioner,  «.  Tkdstbes  or  Co- 
lumbia Township,  Ohio.    [No.  602.] 
Petition  for  a  Writ  of  Certiorari  to  th* 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Mr.  J.  W.  Warrington  for  petitioner.    Mr. 

S.  M.  Johnson  for  respondent 
AprU  iS,  1900.    Denied. 

Lake  Stbeet  Elevated  Railboad  CoMrainr, 

Petitioner,  v.    Wiluak  Zieolb  et    A 

[No.  005.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Mr.  Henry  S.  Rohhin*  for  petitioner.  Ifr. 
John  J.  Herriok  for  respondents. 

April  es,  1900.    Denied. 


Sfbing  Vallbt  Coal  Covpant,  Petitioner, 
V.  Albxandeb  Pattino.     [No.  606.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 
Mr.  Henry  S.  Bobhine  for  petitioner.    No 

opposition. 
April  S3,  1900.    Denied. 

Chables  p.  Coles,  Petitioner,  «.  Coucorai 

or  Customs  or  the  Post  or  San  Fbax- 

CISCO.    [No.  607.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  Sidney  V.  Smith  and  CoUeroit 
Carlisle  for  petitioner.  SoUeitor  Oenerat 
Richards  for  respondent 

AprU  tS,  1900.    Denied. 
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THE  DECISIONS 


or  THS 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,  1899. 


HI  VOHN  ROEHM,  Petitioner, 

V. 

PAUL  R.  G.  HORST,  E.  Clemens  Horst,  and 
Louis  A.  Horst,  Late  Trading  under  the 
Firm  of  Horst  Bros.,  to  the  Use  of  E. 
Clemens  Horst  and  Louis  A.  Horst. 

(See  S.  C.   Reporter's  ed.   1-21./ 

Contracts — hreaoh  hy  renunciation  before 
performance  is  due — right  of  immediate 
action. 

I.  An  Dnquallfled  and  positive  refusal  to  per- 
form a  contract,  tbougb  tbe  performance 
thereof  is  not  yet  doe,  may.  If  the  renuncia- 
tion goes  to  the  whole  contract,  be  treated 
as  a  complete  breach  which  will  entitle  the 
Injured  party  to  bring  his  action  at  once. 

a.  The  damages  for  breach  of  a  contract  by 
renunciation  thereof  before  performance  Is 
due  are  measured  by  what  the  Injured  party 
would  have  suffered  by  the  continued  breach 
of  ibe  other  party  down  to  the  time  of  com- 
plete performance,  less  any  abatement  by  rea- 
son of  circumstances  of  which  he  ought  rea- 
eonauly  to  have  availed  himself. 

[No.  188.] 

Argued  March  15,  16,  1900.    Decided  May 
U.  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
SUtes  Court  of  Appeals  for  the  Third  Cir- 
cuit to  review  a  decision  afBrming  a  judg- 
ment for  plaintiffs  in  an  action  on  contract. 
Affirmed. 


NOTK. — As  to  right  to  retcind  or  abandon 
contract  6ccou»e  of  other  party's  default — see 
lAke  Shore  &  M.  S.  R.  Co.  v.  Richards  (111.) 
30  L.  R.  A.  33,  and  note. 

.•Is  to  re»ci»sion  or  breach  of  emecutory  con- 
tract; accrual  of  right  to  tue — see  Marks  v. 
Van  EeghoD.  30  C.  C.  A.  210,  and  note. 
178  V.  S.        U.  S..  Book  44.  «0 


See  same  case  below,  62  U.  8.  App.  620,  91 
Fed.  Rep.  345,  33  C.  C.  A.  550. 

Statement  by  Mr.  Chief  Justice  Pnllert 
This  was  an  action  for  breach  of  four  cer- 
tain contracts,  brought  *by  Paul  R.  G.  Horst  1*1 
and  others  against  John  Roehm  in  the  cir- 
cuit court  of  the  United  States  for  the  east- 
em  district  of  Pennsylvania,  in  January, 
1807,  and  was  tried  under  a  stipulation, 
waiving  a  jury,  before  Dallas,  circuit  judge, 
who  made  a  special  finding  of  facts,  and,  on 
the  facts  so  found,  gave  judgment  for  plain- 
tiffs. 84  Fed.  Hep.  665.  The  case  was  car- 
ried by  defendant  to  the  circuit  court  of  ap- 
peals for  the  third  circuit,  and  the  judgment 
of  the  circuit  court  was  affirmed.  62  U.  S. 
App.  520,  91  Fed.  Rep.  345,  33  C.  C.  A.  550. 
Thereupon  Roehm  applied  to  this  court  for 
a  writ  of  certiorari,  which  was  granted,  and 
the  cause  subsequently  heard  here. 
The  circuit  court  found  that — 
"On  August  25th,  1893,  the  firm  of  Horst 
Brothers,  composed  of  Paul  R.  Q.  Horst,  E. 
Clemens  Horst,  and  Louis  A.  Horst,  the  legal 
plaintiffs,  entered  into  four  written  con- 
tracts with  John  Roehm,  the  defendant,  of 
which  the  following  are  copies: 
"  'Hop  Contract. 
"  'Memorandum  of  agreement  madeand  en- 
tered into  ky  and  between  Horst  Brothers, 
doing  business  in  the  city  of  New  York,  par- 
ties of  the  first  part,  and  John  Roehm,  party 
of  the  second  part. 

"  'Witnessetli:  That  the  said  parties  of  the 
first  part  a<i;ree  to  sell  and  deliver  to  the  par- 
ty of  the  second  part,  and  that  the  party 
of  the  second  part  agrees  to  purchase,  pay 
for,  and  receive  from  the  party  of  the  first 
part,  one  hundred  (100)  bales,  prime  Pacific 
coast  hops  of  the  crop  of  1896.  Three  and 
one  half  pounds  tare  to  be  deducted  on  each 
bale.    Said  hops  to  be  delivered  ex  dock  or 
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atorc,  New  York  city,  and  to  be  paid  for  in 
net  cash  ten  daya  from  date  of  anival  at 
the  rate  of  twenty-two  (22)  cents  per  pound. 

"  Time  of  ahipment,  20  bales  each  month, 
October,  November,  December,  January,  and 
February,  except  as  hereafter  provided. 

"  'If  at  any  timeadifferenceof  opinionshall 
exist  regarding  the  quality  or  condition  of 
any  hops  submitted  or  tendered  under  this 
agreement,  each  party  shall  select  an  arbi- 
trator, to  whom  the  question  of  the  quality 
[S]and  condition  shall  be  submitted,  'and,  in 
caae  of  their  diaagreement,  a  third  arbitrator 
ahall  be  selected  by  the  two  thus  chosen,  and 
the  decision  of  a  majority  of  the  three  shall 
be  flsal;  and  in  case  the  decision  shall  be 
that  tae  hops  tendered  are  not  equal  to  the 
auality  above  called  for,  the  parties  of  the 
nrat  part  ahall,  within  Uiirty  days  after  re- 
ceipt of  written  notice  of  such  decision,  sub- 
mit samplea  or  tender  delivery  to  the  party 
of  the  second  part,  other  bopa,  in  fulfllinent 
of  tbia  agreement,  andpar^  of  the  second 
part  agrees  to  receive  aame. 

"  'In  witneaa  whereof  the  aaid  parties  have 
hereunto  set  their  hands,  Philaaelphia,  tiua 
26th  day  of  August,  1893.         Horst  Bros. 
John  Roehm.' " 

[Here  followed  a  second,  third,  and  fourth 
contract,  of  same  tenor  and  under  aame  date, 
the  aecond  for  100  bales  of  the  crop  of  18QG, 
to  be  shipped  20  bales  each  month,  in  the 
months  of  March,  April,  May,  June,  and 
July ;  the  third  for  100  bales  of  the  crop  of 
1897,  to  be  shipped  20  bales  each  month,  in 
the  montha  of  October,  November,  Decem- 
ber, Januarv,  and  February ;  and  the  fourth 
for  100  balea  of  the  crop  of  1897,  to  be 
ahipped  20  balea  each  month,  in  the  montha 
of  March,  April,  May,  June,  and  July.] 

"The  months  named  in  each  of  tbeae  oon- 
traota  respectively,  as  'time  of  shipment,' 
must,  under  the  custom  of  the  trade,  be  un- 
derstood aa  meaning  the  months  so  named, 
which  would  follow  next  after  tl  c  summer 
months  of  the  year  of  the  crop  referred  to  in 
the  particular  contract. 

"On  June  2Sd,  1896,  the  firm  of  Horst 
Brothers  waa  diaaolved,  and  Paul  R.  G. 
Horat  aaaigned  to  hia  copartners,  E.  Clemens 
Horst  and  Louia  A.  Horst,  the  use  plaintiffs, 
all  the  interest  of  him,  the  said  Paul  R.  G. 
Horst,  in  the  said  contracts. 

"Upon  June  23d,  1896,  a  notice,  of  which 
the  following  is  a  copy,  was  addressed  to  and 
received  by  the  defendant: 

"  'June  23, 1896. 

"'Dear  Sir:  We  beg  to  inform  you  that 
the  partnership  of  Horst  Brothers  haa  been 
this  day  dissolved. 

"  'Keapectfully  yours,  Horst  Brothers.' 
[A]  *"To  this,  under  date  of  June  27th,  1896, 
the  defendant  replied,  saying:  .  .  .  1 
suppose  that  your  reason  for  giving  me  the 
notice  is  on  account  of  the  contracts  which  I 
had  with  your  late  firm,  .  .  .  which,  oi 
course,  you  cannot  fulfil.  1  therefore  con- 
aider  the  contracts  annulled  and  wilt  make 
other  arrangements  for  the  purchase  of  the 
bops  I  may  need,  and  you  may  consider  this 
as  release  from  liability  on  your  part  to  com- 
ply with  the  contracts.'  In  answer  to  this, 
»5« 


!  Horst  Brothers   in  liquidation   addreaaed  a 
j  letter  to  the  defendant,   which  he   duly  re- 
ceived, in  which  it  was  said  that  he  had  mis- 
construed the  notice  of  dissolution  sent  ont 
'  to  the  trade;  that  its  meaning  was  that  no 
.  new  contracts  would  be  made  and  no  new 
;  business  undertaken   by  the    firm  of  Horst 
Brothers;  and  in  which  it  was  further  stated 
that,  'so  far  as  the  firm  or  business  is  con- 
cerned, the  firm  will  discharge  its  obligations 
and  will  try  to  collect  its  claims.    It  does 
not  ask  for  any  release  or  discharge,  and 
will  punctually  live  up  to  all  the  contracts 
which  it  has  made  with  you.'    This  commu- 
nication was  not  replied  to. 

"In  October,  1896,  the  first  shipment  of 
20  balea  of  hopa  under  the  contrsirts  waa 
made,  and  the  invoice  and  bill  of  lading  rev- 
ering that  shipment  were  sent  to  the  defend- 
ant, who,  on  October  24th,  1896,  by  telegram 
and  letter,  acknowledged  receipt  of  the  bill 
of  lading  and  bill  of  particulars,  but,  upon 
the  ground  set  up  in  his  letter  of  June  27, 
1896,  declined  to  receive  the  hops. 

"At  the  time  of  the  defendant's  refuaal  to 
receive  the  ahipment  above  mentioned,  the 
plaintiffa  could  have  made  subcontracts  for 
forward  delivery  according  to  the  contracts 
in  suit,  at  the  price  of  9  cents  per  pound  for 
'prime  Pacific  coast  hops  of  the  crop  of 
1896,'  and  of  11  cents  per  pound  for  like 
hops  of  the  crop  of  1897 ;  and  the  differences 
between  the  prices  fixed  by,  the  contracts 
sued  on  and  those  above  siated,  together 
with  interest  on  the  sum  of  such  difference*, 
from  October  24,  1896.  to  this  date,  are  as 
follows:" 

[Here  followed  the  computation  resulting 
in  the  amount  for  which  judgment  was  ren- 
dered.] 

The  opinion  of  the  circuit  court  of  appeals 
stated  tne  case  thus : 

•"In  August,  1893,  Paul  R.  O.  Horst,  E.  [S] 
Clemens  Horst,  and  Louis  A.  Horst,  trading 
aa  Horst  Brothers,  entered  into  a  contract 
with  John  Roehm,  the  defendant  below,  for 
the  sale  of  1,000  balea  of  prime  Pacific  coast 
hopa,  to  be  delivered  at  various  dates  in  the 
future,  at  a  uniform  price  of  22  centa  per 
pound.  Of  the  whole  quantity  600  balea  had 
been  delivered,  accepted,  and  paid  for  at  the 
contract  price,  so  that  in  July,  1899,-  there 
remained  undelivered  400  bales.  These  were 
deliverable  at  the  rate  of  20  bales  per  month 
during  each  month  from  October,  1896,  to 
July,  1898,  both  inclusive,  excepting,  how- 
ever, from  said  period  the  months  of  August 
and  September,  1807,  when  no  deliveries 
were  called  for.  The  record  shows  that  thil 
contract  was  the  result  of  one  n^otiation, 
and  provided  for  a  supply  of  hops  for  five 
years.  Ten  separate  papers  were  drawn, 
each  covering  a  period  of  five  months  or  on« 
season.  They  all  bear  the  same  date  and  are 
similar  as  regards  the  quantity  of  hops  to  be 
delivered  and  the  price  to  be  paid.  They  dif- 
fer only  in  the  time  of  delivery  and  the  year's 
crop  from  which  delivery  was  to  be  made. 
In  June,  1806,  the  firm  of  Horst  Brothers 
was  dissolved  by  the  retirement  of  Paul  R. 
G.  Horst.  He  assigned  his  interest  in  the 
Roehm  contract  to  the  remaining  partners, 
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who  continued  the  business  under  the  same 
firm  name.  Roehm,  the  defendant  below, 
was  notified  of  this  dissolution  of  the  firm 
and  of  the  transfer  of  Paul  R.  G.  Horst's  in- 
terest in  the  contract  to  its  successors.  He 
thereupon  gave  notice  to  the  firm  that  he 
considered  his  contract  canceled  thereby. 
Subsequently  the  firm  of  Horst  Brothers  ad- 
vised the  defendant  of  their  ability  and  yrill- 
ingness  to  perform  the  contract,  and  under 
date  of  September  4,  1896,  wrote  Roehm,  as 
follows: 

"'Dear  Sir:  Will  you  please  write  us 
whether  you  wish  us  to  ship  the  hops  under 
your  contract  direct  to  your  cityt  The  con- 
tract eaiH  for  delivery  in  New  York,  and  as 
we  ship  direct  from  this  coast  we  can  ship  to 
either  .city  at  same  rate.  Consequently 
there  will  be  a  saving  to  you  of  freight  if 
we  ship  to  your  city  direct  from  here. 
Awaiting  your  reply,  we  are, 

"  'Very  truly.         Horst  Brothers.' 
rm       *"To  this  letter  Roehm  replied,  imder  date 
of  September  14,  1896: 

"  ']3ear  Sirs:  In  response  to  your  letters 
dated  3d  and  4tb  inst.,  state  that  before 
■hipping  me  any  hops  always  send  me  sam- 
ples from  which  I  can  select  lots,  the  same 
as  you  have  been  doing  in  the  past. 

"  "Very  tnily,  John  Roehm.' 

"On  October  9,  1896,  Horst  Brothers  ad- 
vised Roehm  of  the  shipment  of  20  bales  of 
hops  for  the  October  delivery,  as  called  for 
by  the  contract,  which  Roehm,  by  tel^rapb, 
refused  to  receive,  and  as  supplementary 
thereto  sent  the  following  letter,  dated  Oc- 
tober 24.  1896: 

"  'Gentlemen :  Yours  of  October  9,  inclos- 
ing bill  of  lading  and  bill  of  particulars  per 
20  bales  of  hops  forwarded  me  under  the 
terms  of  contract  of  August  25,  1893,  was 
received,  and  I  have  wired  you  that  I  decline 
to  receive  the  same.  I  notified  you  under 
date  of  June  27,  1896,  that,  owing  to  the  dis- 
solution of  the  copartnership  with  which  I 
originally  contracted  and  the  fact  that  this 
firm  was  no  longer  in  existence,  I  considered 
my  contract  at  an  end,  and  will  malce  ar- 
rangements for  purchasing  my  supplies  else- 
where. I  am  advised  that  I  am  under  no 
obligations  by  that  contract  to  accept  sup- 
plies from  you.  If  you  desire  to  bill  these 
goods  at  the  current  market  rate  under  a 
new  contract,  I  will  accept  them  if  upon  in- 
spection they  are  of  the  quality  desired; 
otherwise  they  will  remain  at  the  freight 
station  subject  to  your  order. 

"  'Very  truly  yours,      John  Roehm.' 

"No  further  efforts  were  made  by  Horst 
Brothers  to  make  delivery  under  the  con- 
tract, but  in  January,  1897,  this  action  was 
begun  by  all  the  original  parties  thereto,  to 
the  use  of  the  firm  as  at  present  constituted, 
to  recover  damages  for  its  breach.  Judg- 
ment was  rendered  in  favor  of  the  plain- 
tiflfs." 

The  contention  that  Roehm  was  entitled  to 
treat  the  contract  as  determined  by  the  re- 
£7]  tireraent  of  one  of  the  members  of  the  *flrm 
of  Horst  Brothers,  and  the  assignment  of  his 
interest  to  his  copartners,  was  not  renewed 
in  this  eourt. 
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Mr.  Samuel  Dickson  argued  the  cause 
and,  with  Messrs.  R.  O.  Moon  and  Richard 
C.  Dale,  filed  a  brief  for  petitioner : 

The  rule  allowing  recovery  for  breaches  of 
contract  to  accept  and  pay  for  goods,  before 
the  time  fixed  by  the  contract  for  their  de- 
livery, though  in  accordance  with  the  deci- 
sions of  English  courts  and  of  the  courts 
of  many  of  the  states,  has  never  been  sanc- 
tioned and  adopted  by  this  court. 

Dingley  v.  Oler,  117  U.  S.  490,  29  L.  ed. 
984,  6  Sup.  Ct.  Rep.  850;  Marks  v.  Van 
Eeghen,  57  U.  S.  App.  149,  85  Fed.  Rep.  853, 
30  C.  C.  A.  208 ;  P\0rce  v.  Tennessee  Coal,  I. 
&  R.  Co.  173  U.  S.  1,  43  L.  ed.  591,  19  Sup. 
Ct  Rep.  335;  Clark  v.  Tiational  Benefit  Je 
Casualty  Go.  67  Fed.  Rep.  222. 

And  this  rule  has  been  repudiated  by  the 
courts  of  Massachusetts  and  North  Dakota. 

Daniels  v.  Jteuiton,  114  Mass.  630,  19  Am. 
Rep.  384 ;  Stanford  v.  Mc(HU,  6  N.  D.  536,  38 
L.  R.  A.  760,  72  N.  W.  938. 

The  proper  measure  of  damage  was  the 
difference  between  the  contract  and  the 
market  price  upon  the  day  appointed  for 
performance. 

Brotm  v.  JfuIIer,  L.  R.  7  Exeh.  319;  Roper 
V.  Johnson,  L.  R.  8  C.  P.  167. 

Mr,  XVaak  P.  Frlohard  argued  the 
cause  and,  with  Mr.  John  A.  Oarver,  filed  a 
brief  for  respondents: 

The  decision  in  Boohster  y.  De  la  Tow,  2 
El.  &  Bl.  678,  is  not  inconsistent  with  the 
principles  or  precedents  of  the  common  law 
and  is  inherently  reasonable. 

Pollock,  Principles  of  Contract,  6th  ed. 
410;  5  Viner's  Abridg.  224;  Co.  litt.  | 
358;  Sir  Anthony  Maiws  Cage,  5  Coke,  21a; 
Qrifjith  v.  Ooodhand,  T.  Raym.  464;  Bow- 
deU  V.  Parsons,  10  East,  359 ;  Amory  v.  Brod- 
rick,  1  Dowl.  &  R.  361 ;  Ford  v.  Tiley,  6 
Bam.  &  C.  325 ;  Short  v.  Stone,  8  Q.  B.  358 ; 
Lovelock  V.  Franklyn,  8  Q.  B.  371;  NetDComh 
V.  Brackctt,  16  Mass.  161;  Cort  v.  Amher- 
gate,  .V.  d  B.  <t  E.  Junction  R.  Co.  17  Q.  B. 
127;  Elderton  v.  Emmons,  6  C.  B.  160,  Af- 
firmed on  appeal,  4  H.  L.  Cas.  624. 

This  doctrine  has  become  the  settled  law 
of  England  as  applied  to  executory  contracts 
for  the  manufacture  or  sale  of  goods,  and  has 
been  almost  universally  accepted  by  the 
courts  of  the  United  States. 

Koper  V.  Johnson,  L.  R.  8  C.  P.  167 ;  Mer- 
sey Ste^l  <£•  /.  Co.  V.  Jfaylor,  L.  R.  9  App. 
Cas.  434;  Wharton,  Contr.  {  885o  (1882) ; 
Bishop,  Contr. §  1428  (1887)  ;Law8on, Contr. 
{  440  (1893) ;  Clark,  Contr.  p.  645  (1894)  ; 
Anson,  Contr.  8th  ed.  (1895)  with  American 
notes,  p.  290;  Windmuller  v.  Pope,  107  N. 
Y.  674,  14  N.  E.  436;  Zuck  v.  McClure,  98 
Pa.  541 ;  Hooking  v.  Hamilton,  158  Pa.  107, 
27  Atl.  836 ;  Dugan  v.  Anderson,  38  Md.  667, 
11  Am.  Rep.  509;  Hosmer  v.  Wilson,  7 
Mich.  294,  74  Am.  Dec.  716;  Orabtree  v. 
Messersmith,  19  Iowa,  179;  MoCormiek  v. 
Basal,  46  Iowa,  235;  Foa  v.  Kitton,  19  111. 
519;  Follansbee  v.  Adams,  86  HI.  13;  Lake 
Shore  d  M.  S.  R.  Co.  v.  Richards,  162  111. 
59,  30  L.  R.  A.  33,  38  N.  E.  773 ;  Kurtz  v. 
Frank,  76  Ind.  594,  40  Am.  Rep.  276;  Davis 
V.    Grand   Rapids   School-Fwmiture  Co.    41 
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W.  Va.  717,  24  S.  E.  030;  Bemy  v.  Olds,  88 
Cal.  537,  20  Pac.  355 ;  Banoock  t.  Ifeio  York 
L.  Ins.  Co.  13  Am.  L.  Reg.  N.  S.  103,  Fed. 
Cas.  No.  0,011 ;  Orau  v.  McVioker,  8  Bias.  13, 
Fed.  Cas.  No.  6,708;  Dingley  v.  Oler,  11  Fed. 
Rep.  372;  Fosa-Schneider  Brewing  Co.  v. 
Bullock,  16  U.  S.  App.  311,  69  Fed.  Rep.  83, 
8  C.  C.  A.  14 ;  Edward  Bines  Lumber  Co.  v. 
Alley,  43  U.  S.  App.  169,  73  Fed.  Rep.  603, 
19  C.  C.  A.  699;  Marks  v.  Van  Eeghen,  57  U. 
8.  App.  149.  85  Fed.  Rep.  853,  30  C.  C.  A. 
208 ;  Mount  joy  v.  Metzger,  12  Am.  L.  Reg.  N. 
S.  4 12. 

Daniels  v.  Jiewton,  114  Mass.  630,  19  Am. 
Rep.  384,  is  contrary  to  the  spirit  both  of  the 
earlier  and  the  later  Massachusetts  deci- 
sions, if  it  is  not  directly  opposed  to  them. 

Meiocomb  v.  Brackctt,  16  Moss.  161; 
Beard  v.  Bowers,  23  Piclc.  465;  Parker  T. 
Hussell,.133  Mass.  74;  Whitten  v.  New  Eng- 
land Live  Stock  Ins.  Co.  165  Mass.  343,  43 
N.  E.  121. 

The  Supreme  Court  of  the  United  States, 
while  it  has  never  passed  upon  the  question, 
has  repeatedly  adopted  and  applied  the  prin- 
ciple upon  which  the  ruling  of  Bochster  t. 
De  la  Tour,  2  El.  &  BI.  078,  is  founded. 

Smoot's  Case,  15  Wall.  30,  sub  nom. 
United  States  v.  Smoot,  21  L.  ed.  107; 
United  States  v.  Behan,  110  U.  S.  338,  28  L. 
ed.  168,  4  Sup.  Ct.  Rep.  81 ;  Lovell  v.  St. 
Louis  Mut.  L.  Ins.  Co.  Ill  U.  S.  264,  28  L. 
ed.  423,  4  Sup.  Ct.  Rep.  390:  Binckley  v. 
Pittsburgh  Bessemer  Steel  Co.  121  U.  S. 
264,  30  L.  ed.  967,  7  Sup.  Ct.  Rep.  876;  An- 
vil Min.  Co.  V.  Bumble,  153  U.  S.  640,  38 
L.  ed.  814,  14  Sup.  Ct  Rep.  876;  Pierce  v. 
Tennessee  Coal,  It  d  R.  Co.  173  U.  S.  1,  43 
L.  ed.  601,  19  Sup.  Ct  Rep.  335. 

[7]     *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

It  is  conceded  that  the  contracts  set  out  in 
the  finding  of  facts  were  four  of  ten  simul- 
taneous contracts,  for  100  bales  each,  cover- 
ing the  furnishings  of  1,000  bales  of  hops  dur- 
ing a  period  of  five  years,  of  which  600  bales 
had  been  delivered  and  paid  for.  If  the 
transaction  could  be  treated  as  amotinting  to 
a  single  contract  for  1,000  bales,  the  breach 
alleged  would  have  occurred  while  the  con- 
tract was  in  the  course  of  performance ;  but 
plaintiffs'  declaration  or  statement  of  de- 
mand averred  the  execution  of  the  four  con- 
tracts, "two  for  the  purchase  and  sale  of 
Pacific  coast  hops  of  the  crop  of  1896,  and 
two  for  the  purchase  and  sale  of  Pacific 
coast  hops  of  the  crop  of  1897,"  set  them  out 
tn  eatenso,  and  claimed  recovery  for  breach 
thereof,  and  in  this  view  of  the  case,  while 
as  to  the  first  of  the  four  contracts  the  time 
to  commence  performance  had  arrived,  and 
the  October  shipment  had  been  tendered  and 
refused,  the  breach  as  to  the  other  three  con- 
tracts was  the  refusal  to  perform  before  the 
time  for  performance  had  arrived. 

The  first  contract  falls  within  the  rule 
that  a  contract  may  be  broken  by  the  re- 
nunciation of  liability  under  it  in  the  course 
of  performance  and  suit  may  be  immediately 
instituted.  But  the  other  three  contracts 
involve  the  question  whether,  where  the  con- 
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tract  is  renounced  before  performance  is  dae^ 
and  the  renunciation  goes  to  the  whole  con- 
tract, and  is  absolute  and  unequivocal,  the 
injured  party  ma^  treat  the  breach  as  com- 
plete ana  bring  his  action  at  once.  Defend- 
ant repudiatea  all  'liability  for  hops  of  the  [8] 
crop  of  1896  and  of  the  crop  of  1897,  and  no- 
tified plaintiffs  that  he  should  make  (accord- 
ing to  a  letter  of  his  attorney  in  the  record 
that  he  had  made)  arrangements  to  purchase 
his  stock  of  other  parties,  whereupon  plain- 
tiffs brought  suit.  The  question  is  there- 
fore presented,  in  respect  of  the  three  con- 
tracts, whether  plaintiffs  were  entitled  to 
sue  at  once  or  were  obliged  to  wait  until  the 
time  came  for  the  first  month's  delivery  un- 
der each  of  them. 

It  is  not  disputed  that  if  one  party  to  a 
contract  has  destroyed  the  subject-matter,  or 
disabled  himself  so  as  to  make  performance 
impossible,  his  conduct  is  equivalent  to  a 
breach  of  the  contract,  although  the  time  for 
performance  has  not  arrived;  and  also  that 
if  a  contract  provides  for  a  series  of  acts, 
and  actual  default  is  made  in  the  perform- 
ance of  one  of  them,  accompanied  by  a  re- 
fusal to  perform  the  rest,  the  other  party 
need  not  perform,  but  may  treat  the  refusal 
as  a  breach  of  the  entire  contract,  and  re- 
cover accordingly. 

And  the  doctrine  that  there  may  be  an  an- 
ticipatory breach  of  an  executory  contract 
by  an  absolute  refusal  to  perform  it  has  be- 
come the  settled  law  of  England  as  applied 
to  contracts  for  services,  for  marriage,  and 
for  the  manufacture  or  sale  of  goods.  The 
cases  are  extensively  commented  on  in  the 
notes  to  Cutter  v.  Powell,  2  Smith,  I>ead. 
Cas.  1212, 1220,  9th  edition  by  Richard  Henn 
Collins  and  Arbuthnot  Some  of  these, 
though  quite  familiar,  may  well  be  referred 
to. 

In  Bochster  v.  De  la  Tour,  2  El.  A  BI. 
678,  plaintiff,  in  April,  1852,  had  agreed  to 
serve  defendant,  and  defendant  had  under- 
taken to  employ  plaintiff,  as  courier,  for 
three  months  from  June  1st,  on  certain 
terms.     On  the  11th  of  May,  defendant  wrote 

Slaintiff  that  he  had  changed  his  mind,  and 
eclined  to  avail  himself  of  plaintiff's  serv- 
ices. Thereupon,  and  on  May  22d,  plain- 
tiff brought  an  action  at  law  for  breach  of 
contract  in  that  defendant,  before  the  said 
1st  of  June,  though  plaintiff  was  always 
ready  and  willing  to  perform,  refused  to  en- 
gage plaintiff  or  perform  his  promise,  and 
then  wrongfully  exonerated  plaintiff  from 
the  performance  of  the  agreement,  to  his 
damage.  And  it  was  ruled  that  as  there 
could  be  a  breach  of  contract  before  the  time 
fixed  for  performance,  a  positive  and  'abso-  [V] 
lute  refusal  to  carry  out  the  contract  prior 
to  the  date  of  actual  default  amounted  to 
such  a  breach. 

In  the  course  of  the  argument,  Mr.  Justice 
Crompton  observed:  "When  a  party  an- 
nounces his  intention  not  to  fulfil  the  con- 
tract, the  other  side  may  take  him  at  his 
word  and  rescind  the  contract  That  word 
'rescind'  implies  that  both  parties  have 
agreed  that  the  contract  shall  be  at  an  end. 
as  if  it  had  never  been.     But  I  am  inclined 
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to  think  that  the  party  may  alao  say: 
'Since  you  have  announced  that  you  will  not 
po  on  with  the  contract,  I  will  consent  that 
it  shall  be  at  an  end  from  this  time;  but  I 
will  hold  you  liable  for  the  damage  I  have 
sustained;  and  I  will  proceed  to  make  that 
damage  as  little  as  possible  by  making  the 
best  use  I  can  of  my  liberty.' " 

In  delivering  the  opinion  of  the  court 
(Campbell,  Ch.  J.,  Coleridge,  Erie,  and 
Crompton,  JJ.)>  Lord  Campbell,  after  point- 
ing out  that  at  common  law  there  were  nu- 
merous cases  in  which  an  anticipatory  act, 
such  as  an  act  rendering  the  contract  impos- 
sible of  performance,  or  disabling  the  party 
from  performing  it,  would  constitute  a 
breach  giving  an  immediate  right  of  action, 
laid  it  down  that  a  positive  and  unqualified 
refusal  by  one  party  to  carry  out  the  con- 
tract should  be  treated  as  belonging  to  the 
same  category  as  such  anticipatory  acts,  and 
said: 

"But  it  is  surely  much  more  rational,  and 
more  for  the  benefit  of  both  parties,  that, 
after  the  renunciation  of  the  agreement  by 
the  defendant,  the  plaintilT  should  be  at  lib- 
erty to  consider  himself  absolved  from  any 
future  performance  of  it,  retaining  his  right 
to  sue  for  any  damage  he  has  suffered  from 
the  breach  of  it.  Thus,  instead  of  remain- 
ing idle  and  laying  out  money  in  prepara- 
tions which  must  be  iiseless,  he  is  at  liberty 
to  seek  service  under  another  employer, 
which  would  go  in  mitigation  of  the  damages 
to  which  he  would  otherwise  be  entitled  lor 
a  breach  of  the  contract.  It  seems  strange 
that  the  defendant,  after  renouncing  the  con- 
tract and  absolutely  declaring  that  he  will 
never  act  under  it,  should  be  permitted  to 
object  that  faith  is  given  to  his  assertion, 
and  that  an  opportunity  is  not  left  to  him  of 
changing  his  mind.  If  the  plaintiff  is  barred 
of  any  remedy  by  entering  into  an  engage- 
ment inconsistent  with  starting  as  a  courier 
with  the  defendant  on  the  1st  June,  he  is 
[10]  "prejudiced  by  putting  faith  in  the  defend 
ant's  assertion;  and  it  would  be  more  conso' 
nant  with  principle  if  the  defendant  were 
precluded  from  saying  that  he  had  not 
broken  the  contract  when  he  declared  that  he 
entirely  renounced  it.  Suppose  that  the  de- 
fendant, at  the  time  of  his  renunciation,  had 
embarked  on  a  voyage  for  Australia,  so  as  to 
render  it  physically  impossible  for  him  to 
employ  the  plaintiff  as  a  courier  on  the  con- 
tinent of  Europe  in  the  months  of  June, 
July,  and  August,  1852;  according  to  decided 
cases,  the  action  might  have  been  brought  be- 
fore the  1st  of  June;  but  the  renunciation 
may  have  been  founded  on  other  facts,  to  be 
given  in  evidence,  which  would  equally  have 
rendered  the  defendant's  performance  of  the 
contract  impossible.  The-  man  who  wrong- 
fully renounces  a  contract  into  which  he  has 
deliberately  entered  cannot  justly  complain 
if  he  is  immediately  sued  for  a  compensation 
in  damages  by  the  man  whom  he  has  in- 
jured; and  it  seems  reasonable  to  allow  an 
option  to  the  injured  party,  either  to  sue 
immediately,  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  it  as 

Srospectively  binding  for  the  exercise  of  this 
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option,  which  may  be  advantageous  to  the  in- 
nocent party,  and  cannot  be  prejudicial  to 
the  wrongdoer.  An  argument  against  the  ac- 
tion before  the  1st  of  June  is  urged  from  the 
difficulty  of  calculating  the  damages;  but 
this  argument  is  equally  strong  against  an 
action  before  the  1st  of  SeptemMr,  when  the 
three  months  would  expire.  In  either  case, 
the  jury  in  assessing  the  damages  would  be 
justified  in  looking  to  all  that  had  happened, 
or  was  likely  to  happen,  to  increase  or  miti- 
gate the  loss  of  the  plaintiff  down  to  the  day 
of  trial.  We  do  not  find  any  decision  con- 
trary to  the  view  we  are  taking  of  this  case." 

In  Frost  V.  Knight,  L.  R.  7  Exch.  Ill,  de- 
fendant had  promised  to  marry  plaintiff  so 
soon  as  his  (defendant's)  father  should  die. 
While  his  father  was  yet  alive  he  absolutely 
refused  to  marry  plaintiff,  and  it  was  held 
in  the  exchequer  chamber,  overruling  the  de- 
cision of  the  court  of  exchequer  (L.  R.  5 
Exch.  322),  that  for  this  breach  an  action 
was  well  brought  during  the  father's  life- 
time. Cockburn,  Ch.  J.,  said:  "The  law 
with  reference  to  a  contract  to  be  performed 
at  a  future  time,  where  the  party  bound  to 
performance  announces  prior  to  the  time  his 
intention  *not  to  perform  it,  as  established  [11] 
by  the  cases  of  Bochater  v.  De  la  Tour,  2  El. 
&  Bl.  678,  and  the  Danube  d  B.  8.  Railway 
£  K.  Harbour  Co.  v.  Xenos,  13  C.  B.  N.S.825, 
on  the  one  hand,  and  Avery  v.  Bowden,  5 
El.  St.  Bl.  714;  Reid  v.  Hoskins,  6  EI.  &  Bl. 
953,  and  Barrick  v.  Buha,  2  C.  B.  N.  S.  593, 
on  the  other,  may  be  thus  stated :  The  prom- 
isee, if  he  pleases,  may  treat  the  notice  of  in- 
tention as  inoperative,  and  await  the  tim« 
when  the  contract  is  to  be  executed,  and 
then  hold  the  other  party  responsible  for  all 
the  consequences  of  nonperformance;  but  in 
that  case  he  keeps  the  contract  alive  for  the 
benefit  of  the  other  party  as  well  as  his  own ; 
he  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other 
party,  not  only  to  complete  the  contract,  if 
so  advised,  notwithstanding  his  previous  re- 
pudiation of  it,  but  also  to  take  advantage 
of  any  supervening  circumstance  which 
would  justify  him  in  declining  to  complete 
it.  On  the  other  hand,  the  promisee  may, 
if  he  thinks  proper,  treat  the  repudiation  of 
the  other  party  as  a  wrongful  putting  an  end 
to  the  contract,  and  may  at  once  bring  his  ac- 
tion as  on  a  breach  of  it;  and  in  such  SLctioiv 
he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  the  nonperformance  of  the 
contract  at  the  appointed  time,  subject,  how- 
ever, to  abatement  in  respect  of  any  circum- 
stances which  may  have  afforded  him  the 
means  of  mitigating  his  loss." 

The  case  of  Danube  A  B.  8.  Railway  d  K. 
Harbour  Co.  v.  Xenoa,  11  C.  B.  N.  S.  162,  is 
stated  in  the  headnotes  thus:  On  the  9th 
of  July,  A,  by  his  agent,  agreed  to  receive 
certain  goods  of  B  on  board  his  ship  to  be 
carried  to  a  foreign  port, — the  shipment  to 
commence  on  the  1st  of  August.  On  the  2l8t 
of  July  A  wrote  to  B,  stating  that  he  did  not 
hold  himself  responsible  for  the  contract,  the 
agent  having  no  authority  to  make  it;  and 
on  the  23d  he  wrote  again  offering  a  substi- 
tuted contract,  but  still  repudiating  the  orig- 
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inal  contract.  B,  bv  his  attorneys,  gave  A 
notice  that  be  should  bold  him  bound  by  the 
original  contract,  and  that,  if  he  persisted 
in  refusing  to  perform  it,  he  (B)  should 
forthwith  proceed  to  make  other  arrange- 
ments for  lorwarding  the  goods  to  their  des- 
tination, and  look  to  him  for  any  loss.  On 
the  1st  of  August,  A  again  wrote  to  B,  stat- 
ing that  be  was  then  prepared  to  receive  the 
goods  on  board  his  ship,  making  no  allusion 
[IS]  to  'the  original  contract.  B  bad,  however, 
in  the  meantime  entered  into  a  negotiation 
with  one  S  for  the  conveyance  of  the  goods 
by  another  ship,  which  negotiation  ended  in 
a  contract  for  that  purpose  with  S  on  the 
2d  of  August.  B  thereupon  sued  A  for  re- 
fusing to  receive  the  goods  pursuant  to  his 
contract;  and  A  brought  a  cross  action 
against  B  for  refusing  to  ship.  Upon  a  spe- 
cial case  stating  these  facts:  Held,  that  it 
was  competent  to  A  to  treat  B's  renunciation 
as  a  breach  of  the  contract;  and  that  the  fact 
of  such  renunciation  afforded  a  good  answer 
to  the  cross  action  of  A,  and  sustained  B's 
plea  that  before  breach  A  discharged  him 
from  the  performance  of  the  agreement. 

Erie,  Ch.  J.,  said  (p.  175) :  "In  Oort  ▼. 
Amhergate,  N.  4t  B.  <t  B.  Junction  R.  Go.  17 
Q.  B.  127,  it  was  held  that,  upon  the  com- 
pany giving  noUce  to  Mr.  Cort  that  they 
would  not  receive  any  more  of  his  chairs,  he 
might  abstain  from  manufacturing  them 
and  sue  the  company  for  the  breach  of  con- 
tract without  tendering  the  goods  for  their 
acceptance.  So,  in  Bochster  v.  De  la  Tour. 
2  El.  tt,  BI.  678,  it  was  held  that  the  courier 
whose  services  were  engaged  for  a  period  to 
commence  from  a  future  day,  being  told  be- 
fore that  day  that  they  would  not  be  accept- 
ed, was  at  liberty  to  treat  that  as  a  complete 
breach,  and  to  hire  himself  to  another  party. 
And  the  boundary  is  equally  well  ascertained 
on  the  other  side.  Thus,  in  Anery  v.  Bow- 
den,  5  El.  &  Bl.  714,  6  EI.  &  BI.  953,  where 
the  agent  of  the  charterer  intimated  to  the 
captain  that,  in  "consequence  of  the  breaking 
out  of  the  war,  he  would  be  unable  to  furnish 
him  with  a  cargo,  and  wished  the  captain  to 
sail  away,  and  the  latter  did  not  do  so,  it 
was  not  to  fall  within  the  principle  al- 
ready adverted  to,  and  not  to  amount  to  a 
breach  or  renunciation  of  the  contract.  But 
where  there  is  an  explicit  declaration  by  the 
one  party  of  his  intention  not  to  perform 
the  contract  on  his  part,  which  is  accepted 
by  the  oUier  as  a  breach  of  the  contract,  that 
beyond  all  doubt  affords  a  cause  of  action." 

The  case  was  heard  on  error  in  the  ex- 
chequer chamber  before  Coekbum,  Ch.  J., 
Pollock,  C.  B.,  Wightman,  J.,  Crompton,  J., 
Channell,  B.,  and  Wilde,  B. ;  and  the  judg- 
ment of  the  common  pleas  was  unanimously 
affirmed.     13  C.  B.  N.  S.  826. 

In  Johnstone  v.  Milling,  L.  R.  16  Q.  B. 
[13]  Div.  467,  Lord  Esher,  Master  *of  the  Rolls, 
puts  the  principle  thus:  "When  one  party 
assumes  to  renounce  the  contract,  that  is,  by 
anticipation  refuses  to  perform  it,  he  there- 
by, 80  far  as  he  is  concerned,  declares  his  in- 
tention then  and  there  to  rescind  the  con- 
tract. Such  a  renunciation  does  not,  of 
course,  amount  to  a  rescission  of  the  con- 
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tract,  because  one  party  to  a  contract  cannot 
by  himself  rescind  it,  but  by  wrongfully 
making  such  a  renunciation  of  the  contract 
he  entitles  the  other  party,  if  he  pleases,  to 
agree  to  the  contract  being  put  an  end  to, 
subject  to  the  retention  by  him  of  his  right 
to  bring  an  action  in  respect  of  such  wrong- 
ful rescission.  The  other  party  may  adopt 
such  renunciation  of  the  contract  by  so  act- 
ing upon  it  as  in  effect  to  declare  that  ha 
too  treats  the  contract  as  at  an  end,  except 
for  the  purpose  of  bringing  an  action  upon 
it  for  the  damages  sustained  by  him  in  con- 
sequence of  such  renunciation. 

Lord  Justice  Bowen  said  (p.  472) :  "We 
have,  therefore,  to  consider  upon  what  prin- 
ciples and  under  what  circumstances  it  must 
be  held  that  a  promisee,  who  finds  himself 
confronted  with  a  declaration  of  intention 
by  the  promisor  not  to  carry  out  the  contract 
when  the  time  for  performance  arrives,  may 
treat  the  contract  as  broken,  and  sue  for 
the  breach  thereof.  It  would  seem  on  prin- 
ciple that  the  declaration  of  such  intention 
by  the  promisor  is  not  in  itself  and  un- 
less acted  on  by  the  promisee  a  breach  of  the 
contract;  and  that  it  only  becomes  a  breach 
when  it  is  converted  by  force  of  what  follows 
it  into  a  wrongful  renunciation  of  the  con- 
tract. Its  real  operation  appears  to  be  to 
give  the  promisee  the  right  of  electing  either 
to  treat  the  declaration  as  brutum  fulmen, 
and,  holding  fast  to  the  contract,  to  wait  till 
the  time  for  its  performance  has  arrived,  or 
to  act  upon  it  and  treat  it  as  a  final  asser- 
tion by  the  promisor  that  he  is  no  longer 
bound  by  the  contract,  and  a  wrongful  re- 
nunciation of  the  contractual  relation  into 
which  he  has  entered.  But  such  declaration 
only  becomes  a  wrongful  act  if  the  promisee 
electe  to  treat  it  as  such.  If  he  does  so 
elect,  it  becomes  a  breach  of  contract,  and  he 
can  recover  upon  it  as  such." 

The  doctrine  which  thus  obtains  in  Eng- 
land has  been  almost  universally  acceptMl 
by  the  courts  of  this  country,  although  the 
precise  point  has  not  been  ruled  by  this 
court. 

*In  Smoot't  Case,  15  Wan.36,48,atl(nom.[14] 
United  States  v.  Smoot,  21  L.  ed.  107,  110, 
Mr.  Justice  Miller  observed:  '^n  the  ease 
of  Phillpotts  V.  Evans,  5  Mees.  &  W.  475,  the 
defendant,  who  had  agreed  to  receive  and  pay 
for  wheat,  notified  the  plaintiff,  before  the 
time  of  delivery,  that  he  would  not  receive 
it.  The  plaintiff  tendered  the  wheat  at  the 
proper  time,  and  the  only  question  raised 
was,  whether  the  measure  of  damages  should 
be  governed  by  the  price  of  the  wheat  at  the 
time  of  the  notice  or  at  the  time  of  the  ten- 
der. Baron  Parke  said:  'I  think  no  action 
would  have  lain  for  the  breach  of  the  con- 
tract At  the  time  of  the  notice,  but  that 
plaintiff  was  bound  to  wait  until  the  time  of 
delivery  to  see  whether  the  defendant  would 
then  receive  it.  The  defendant  might  have 
chosen  to  take  it  and  would  have  been  guilty 
of  no  breach  of  contract.  His  contract  waa 
not  broken  by  his  previous  declaration  that 
he  would  not  accept.'  And  though  some  of 
the  judges  in  the  subsequent  case  of  Hooh- 
iter  V.  De  la  Tour,  2  El.  ft  Bl.  678,  disap- 
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grore  very  properly  of  the  extreme  ground 
iken  by  Baron  Parke,  they  all  agree  that 
the  refusal  to  aceept,  on  the  part  of  the  de- 
fendant, in  such  case,  must  be  absolute  and 
unequivocal,  and  must  have  been  acted  on  by 
the  plaintiff." 

In  Lovell  v.  St.  Louis  Uut.  L.  Ins.  Oo.  Ill 
U.  S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Kep.  390, 
a  life  insurance  company  had  terminated  its 
business  and  transferred  its  assets  and  poli- 
cies to  another  company,  and  the  court  iteld 
that  this  in  itself  authorized  the  insured  to 
treat  the  contract  as  at  an  end,  and  to  sue  to 
recover  back  the  premiums  already  paid,  al- 
though the  time  for  the  performance  of  the 
obligation  of  the  insurance  company,  to  wit, 
the  death  of  the  insured,  had  not  arrived. 
Mr.  Justice  Bradley,  delivering  the  opinion 
of  the  court,  said:  "Our  third  conclusion 
is  that,  as  the  old  company  totally  aban- 
doned the  performance  of  its  contract  with 
the  complainant  by  transferring  all  its  as- 
sets and  obligations  to  the  new  company,  and 
as  the  contract  is  executory  in  its  nature, 
the  complainant  had  a  right  to  consider  it  as 
determined  by  the  act  of  the  company,  and 
to  demand  what  was  justly  due  to  him  in 
that  exigency.  Of  this  we  think  there  can 
be  no  doubt.  Where  one  party  to  an  execu- 
tory contract  prevents  the  performance  of  it, 
or  puts  it  out  of  his  own  power  to  perform 
[IS]  *it,  the  other  party  may  regard  it  as  ter- 
minated and  demand  whatever  damage  he 
has  sustained  thereby." 

In  Dingley  v.  Oler,  117  U.  S.  490,  29  L. 
ed.  984,  6  Sup.  Ct.  Rep.  860,  it  was  held  that 
the  case  did  not  come  within  the  rule  laid 
down  in  Boohster  v.  De  la  Tour,  but  within 
Avery  v.  Botoden  and  Johnstone  v.  Milling, 
since,  in  the  view  entertained  by  the  court, 
there  was  not  a  renunciation  of  the  contract 
by  a  total  refusal  to  perform. 

So  in  Cleveland  Rolling  Mill  v.  Rhodes, 
121  U.  S.  255,  264,  30  L.  ed.  920,  923,  7  Sup. 
Ct.  Rep.  882,  involving  a  contract  for  the  de- 
livery of  iron  ore,  the  court  said:  "The 
necessary  conclusion  is  that  the  defendant 
was  justified  in  refusing  to  accept  any  of  the 
iron  shipped  in  1881 ;  and  whether  the  notice 
previously  given  by  the  defendant  to  the 
plaintiff,  that  it  would  not  accept  under  the 
contract  any  iron  made  after  December  31, 
1880,  might  have  been  treated  by  the  plain- 
tiffs as  a  renunciation  and  a  breach  of  the 
«ontract,  need  not  be  considered,  because  the 
plaintiffs  did  not  act  upon  it  as  such." 

In  jlninJ  Min.  Co.  v.  Bumble,  163  U.  S. 
840,  38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876,  per- 
formance had  been  commenced,  but  comple- 
tion was  prevented  by  defendant,  and  Mr. 
Justice  Brewer,  speaking  for  the  court,  said: 
"Whenever  one  party  thereto  is  guilty  of 
•uch  a  breach  as  is  here  attributed  to  the  de- 
fendant the  other  party  is  at  liberty  to  treat 
the  contract  as  broken  and  desist  from  any 
further  effort  on  his  part  to  perform;  in 
other  words,  he  may  abandon  it,  and  recover 
as  damages  the  profits  which  he  would  have 
received  through  full  performance.  Such  an 
abandonment  is  not  technically  a  rescission 
of  the  contract,  but  is  merely  an  acceptance 
of  the  situation  which  the  wrongdoing  of  the 
other  party  has  brought  about." 
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In  Pierce  v.  Tennessee  Coal,  I.  4  B.  Oo, 
173  U.  S.  1,  43  L.  ed.  591,  19  Sup.  Ct  Rep. 
335,  it  was  held  that  on  discharge  from  a 
contract  of  employment  tiie  party  dis- 
charged might  elect  to  treat  the  contract  as 
absolutely  and  finally  broken,  and  in  an  ac- 
tion recover  the  full  value  of  the  contract 
to  him  at  the  time  of  the  breach,  including 
all  that  he  would  have  received  in  the  future 
as  well  as  in  the  past,  deducting  any  sum 
that  he  might  have  earned  or  that  he  might 
thereafter  earn;  and  Mr.  Justice  Gray  said: 
"The  plaintiff  was  not  bound  to  wait  to  se« 
if  the  defendant  would  change  its  decision 
and  take  him  back  into  its  service;  or  to  re- 
sort to  'successive  actions  for  damages  from  [18] 
time  to  time;  or  to  leave  the  whole  of  his 
damages  to  be  recovered  by  his  personal  rep- 
resentatives after  his  death.  But  he  had  the 
right  to  elect  to  treat  the  contract  as  abso- 
lutely and  finally  broken  by  the  defendant; 
to  maintain  this  action,  once  for  all,  as  for 
a  total  breach  of  the  entire  contract." 

In  Bancock  v.  New  York  L.  Ins.  Oo.  Fed. 
Cas.  No.  6,011,  Bochster  v.  De  la  Tour  was 
followed  by  Bond,  J.,  in  the  circuit  court  for 
the  eastern  district  of  Virginia;  and  in  Onm 
V.  MoVioker,  8  Biss.  13,  Fed.  Cas.  No.  6,708, 
Drummond,  J.,  fully  approved  of  the  princi- 
ples decided  in  that  case,  and  remarked: 
"It  seems  to  me  that  it  is  the  better  rule  to 
hold  that  the  party  who  has  refused  to  per- 
form his  contract  is  liable  at  once  to  an  ac- 
tion, and  that  whatever  arises  afterwards,  or 
may  arise  in  consequence  of  the  time  not 
having  come  or  not  having  expired,  should  b« 
considered  in  estimating  the  damages." 

Again,  in  Dingley  v.  Oler,  11  Fed.  Rep. 
372,  Lowell,  J.,  applied  the  rule  in  the  cir- 
cuit court  for  the  district  of  Maine,  and,  aft- 
er citing  Bochster  v.  De  la  Tour,  Frost  t. 
Knight,  and  other  cases,  said:  "These  casea 
seem  to  me  to  be  founded  in  good  sense,  and 
to  rest  on  strong  grounds  of  convenience, 
however  difficult  it  may  be  to  reconcile  them 
with  the  strictest  logic."  And  see  Foss- 
Schneider  Breioing  Oo.  v.  BuUook,  16  U.  8. 
App.  311,  59  Fed.  Rep.  83,  8  C.  C.  A.  14; 
Edward  Bines  Lumber  Oo.  t.  Alley,  43  U. 
S.  App.  169,  73  Fed.  Rep.  603,  19  C.  C.  A. 
609;  Marks  v.  Van  Beghen,  67  U.  S.  App. 
149,  85  Fed.  Rep.  853,  30  C.  C.  A.  208. 

The  great  weight  of  authority  in  the  stat* 
courts  is  to  the  same  effect,  aa  will  appear  by 
reference  to  the  cases  cited  in  the  marg^n.f 


tFoz  V.  KItton,  19  111.  618 ;  Kadlsh  v.  Young, 
108  III.  170,  43  Am.  Bep.  648;  Jobn  A.  Roeb- 
llng's  Sons'  Co.  v.  Loek-Stltch  Fence  Co.  ISO 
III.  660.  22  N.  B.  618 ;  Lake  Shore  *  M.  S.  R. 
Co.  V.  Richards,  163  111.  69,  80  L.  B.  A.  88,  38 
N.  E.  778 ;  Biftrtis  v.  Thompson,  43  N.  T.  246, 
1  Am.  Rep.  616 ;  Wlndmotter  v.  Pope,  107  N. 
T.  674,  14  N.  K.  486 ;  Hoontjoy  v.  Hetiger,  9 
Fblla.  10 :  Zuck  v.  MeClore,  98  Fa.  641 :  Uock- 
log  V.  Hamilton,  168  Pa.  107,  37  Atl.  836 ;  Du- 
gan  V.  Anderson,  86  Hd.  667,  11  Am.  Bep.  600 ; 
Hosmer  v.  Wilson.  7  Mich.  294,  74  Am.  Dee. 
716 ;  Piatt  V.  Brand,  26  HIch.  178 ;  Crabtree  v. 
Messersmlth,  19  Iowa,  170 ;  MeCormlek  v.  Bas- 
al, 46  Iowa,  236 :  Knrts  v.  Frank,  76  Ind.  694, 

40  Am.  Hep.  276:  Cobb  v.  Hall,  88  Vt.  288; 
Davis  V.   Orond   Rapids  School   Fomltore  Co. 

41  W.  Va.  717,  24  B.  B.  630 ;  and  other  ease* 
cited  In  the  text-books  and  eneyclopadlss. 
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On  the  other  hand,  in  Oreenieay  ▼.  Onither, 
[17]  Taney,  227,  Fed.  Caa.  No.  5,788,  'Mr.  Chief 
Justice  Tanev,  sitting  on  circuit  in  Mary- 
land, declined  to  apply  the  rule  in  that  par- 
ticular oa«e.  The  cause  was  tried  in  Novem- 
ber, 1851,  and  more  than  two  years  after,  at 
November  term,  1853,  application  was  made 
to  the  chief  justice  to  smJ  a  bill  of  excep- 
tions. Hoohster  ▼.  De  la  Tour  was  decided 
in  June,  1853,  and  the  decision  of  the  cir- 
cuit court  had  apparently  been  contrary  to 
the  rule  laid  down  in  that  case.  The  chief 
justice  refused  to  seal  tiie  bill,  chiefly  on  the 
ground  that  under  the  circumstances  the  ap- 
plication came  too  late,  but  also  on  the 
ground  that  there  was  no  error,  as  the  rule 
was  only  applicable  to  contracts  of  the  spe- 
cial character  involved  in  that  case,  and  the 
chief  justice  said  as  to  the  contract  in  hand, 
by  which  defendaitt  engaged  to  pay  certain 
sums  of  money  on  certain  days:  "It  has 
never  been  supposed  tiiat  notice  to  the  hold- 
er of  a  bond,  or  a  promissory  note,  or  bill 
of  exchange,  that  the  party  would  not  (from 
any  cause)  comply  with  the  contract,  would 
give  to  the  holder  an  immediate  cause  of  ac- 
tion upon  which  he  might  sue  before  the  time 
of  payment  arrived." 

The  rule  is  disapproved  in  Daniel*  v.  lfeu>- 
ton,  114  Mass.  630,  and  in  Stanford  t.  Mo- 
mi,  6  N.  D.  536,  38  L.  R.  A.  760,  72  N.  W. 
938,  on  elaborate  consideration.  The  opin- 
ion of  Judge  Wells  in  Daniels  v.  Nmoton  is 
generally  r^^rded  as  containing  all  that 
could  be  said  in  opposition  to  the  decision  of 
Hochster  v.  De  la  Tour,  and  one  of  the  propo- 
sitions on  which  the  opinion  rests  is  that  the 
adoption  of  the  rule  in  the  instance  of  ordi- 
nary contracts  would  necessitate  its  adoption 
in  the  case  of  commercial  paper.  But  we  are 
unable  to  assent  to  that  view.  In  the  case 
of  an  ordinary  money  contract,  such  as  a 
promissory  note,  or  a  bond,  the  consideration 
has  passed;  there  are  no  mutual  obligations; 
and  cases  of  that  sort  do  not  fall  within  the 
reason  of  the  rule. 

In  NiohoU  v.  Scranton  Steel  Oo.  137  N.  Y. 
487,  33  N.  E.  666,  Mr.  Justice  Peckham,  then 
a  member  of  the  court  of  appeals  of  New 
York,  thus  expresses  the  distinction :  "It  is 
not  intimated  that  in  the  bald  case  of  a  party 
bound  to  pay  a  promissory  note  which  rests 
in  the  hands  of  the  payee,  but  which  is  not 
yet  due,  such  note  can  be  made  due  by  any 
notice  of  tibe  maker  that  he  does  not  intend 
to  pay  it  when  it  matures.  We  decide  sim- 
ply this  ease  where  there  are  material  pro- 
.[18]  visions  and  'obligations  interdependent.  In 
such  case,  and  where  one  party  is  bound, 
from  time  to  time,  as  expressed,  to  deliver 
part  of  an  aggregate  and  specified  amount  of 
property  to  another,  who  is  to  pay  for  each 
parcel  delivered  at  a  certain  time  and  in  a  cer- 
tain way,  a  refusal  to  be  further  bound  by  the 
terms  of  the  contract  or  to  accept  further  de- 
liveries, and  a  refusal  to  give  the  notes  al- 
ready demandable  for  a  portion  of  the  prop- 
erty that  has  been  delivered,  and  a  r^usal 
to  give  any  more  notes  at  any  time  or  for  any 
purpose  in  the  future,  or  to  pay  moneys  at 
any  time,  which  are  eventually  to  he  paid 
under  the  contract,  all  this  constitutes  a 
breach  of  the  contract  as  a  whole,  and  gives 
060 


a  pres«>t  right  of  action  against  the  party  so 
refusing  to  Recover  damages  wUeh  the  other 
may  sustain  by  reason  oi  this  refusaL" 

We  think  it  obvious  that  both  oa  to  renun- 
ciation after  commencement  of  performance 
and  renunciation  before  the  time  for  per- 
formance has  arrived,  money  contracts,  pure 
and  simple,  stand  on  a  different  footing  from 
executory  contracts  for  the  purchase  and  sale 
of  goods. 

The  other  proposition  on  which  the  case 
of  Daniels  v.  lieviton  was  rested  is  that  until 
the  time  for  performance  arrives  neither 
contracting  party  can  suffer  any  indury 
which  can  form  a  ground  of  damages.  Wells, 
J.,  said:  "An  executory  contract  ordinarily 
confers  no  title  or  interest  in  the  subject- 
matter  of  the  agreement.  Until  the  time  ar- 
rives when  by  the  terms  of  the  agreement  he 
is  or  might  be  entitled  to  its  performance,  he 
can  su^r  no  injury  or  deprivation  which 
can  form  a  ground  of  damages.  There  is 
neither  violation  of  right,  nor  loss  upon 
which  to  fotmd  an  action." 

But  there  are  many  cases  in  which,  before 
the  time  fixed  for  performance,  one  of  the 
contracting  parties  mciy  do  that  which 
amounts  to  a  breach  and  furnishes  a  ground 
of  damages.  It  has  always  been  the  law  that 
where  a  party  deliberately  incapacitotes 
himself  or  renders  performance  of  his  con- 
tract impossible,  his  act  amounts  to  an  in- 
jury to  the  other  party,  which  gives  the 
other  party  a  cause  of  action  for  breach  of 
contract;  yet  this  would  seem  to  be  incon- 
sistent with  the  reasoning  in  DanieU  ▼. 
liewton,  though  it  is  not  there  in  terms  de- 
cided "that  *an  absolute  refusal  to  perform  )d9] 
a  contract,  after  the  time  and  under  the  con- 
ditions in  which  plaintiff  is  entitled  to  re- 
quire performance,  is  not  a  breach  of  the  con- 
tract, even  although  the  contract  is  by  its 
terms  to  continue  in  the  future."  Parher 
V.  Russell,  133  Mass.  74. 

In  truth,  the  opinion  goes  upon  a  distinc- 
tion between  cases  of  renunciation  before  the 
arrival  of  the  time  of  performance  and  those 
of  renunciation  of  unmatured  obligations  of 
a  contract  while  it  is  in  course  of  perform- 
ance, and  it  is  said  that  before  the  argument 
on  the  ground  of  convenience  and  mu&al  ad- 
vantage to  the  parties  can  properly  have 
weight,  "the  point  to  be  reached  most  first 
be  shown  to  be  consistent  with  logical  deduc- 
tions from  the  strictly  l^al  aspects  of  the 
case." 

We  think  that  there  can  be  no  controlling 
distinction  on  this  point  between  the  two 
classes  of  cases,  and  that  it  is  proper  to  con- 
sider the  reasonableness  of  the  conclusion 
that  the  absolute  renunciation  of  particular 
contracts  constitutes  such  a  breach  as  to 
justify  immediate  action  and  recovery  there- 
for. The  parties  to  •  contract  which  is 
wholly  executory  have  a  right  to  the  mainte- 
nance of  the  contractual  relations  up  to  the 
time  for  performance,  as  well  as  to  a  per- 
formance of  the  contract  when  due.  If  it 
appear  that  the  party  who  makes  an  abso- 
lute refusal  intends  thereby  to  put  an  end  to 
the  contract  so  far  as  performance  is  con- 
cerned, and  that  the  other  party  must  a«- 

178  IT.  8. 


Digitized  by 


Google 


18S» 


OSBOBNK  y.  San  Diseo  Land  &  Town  Co. 


ifl-2a 


cept  this  position,  why  should  there  not  be 
speedy  action  and  settlement  in  regard  to 
the  rights  of  the  parties  T  Why  should  a 
focus  pcenitenticB  oe  awarded  to  the  party 
whose  wrongful  action  has  placed  the  other 
at  such  disadvantage?  What  reasonable 
distinction  per  se  is  there  between  liability 
for  a  refusal  to  perform  future  acts  to  be 
done  under  a  contract  in  course  of  perform- 
ance and  liability  for  a  refusal  to  perform 
the  whole  contract  made  before  the  time  for 
commencement  of  performance  T 

As  Lord  Chief  Justice  Cockburn  observed 
'  in  Frost  v.  Knight,  the  promisee  has  the 
right  to  insist  on  the  contract  as  subsisting 
and  effective  before  the  arrival  of  the  time 
for  its  performance,  and  its  unimpaired  and 
unimpeached  efficacy  may  be  essential  to  his 
interests,  dealing  as  he  may  with  rights  ac- 
quired  under  it  in  various  ways  for  his  ben- 
[SO]  efit  and  advantage.  And  of  all  *8uch  advan- 
tage, the  repudiation  of  the  contract  by  the 
other  party,  and  the  announcement  that  it 
never  will  be  fulfilled,  must  of  course  deprive 
him;  while,  by  acting  on  such  repudiation 
and  the  taking  of  timely  measures,  the  prom- 
isee may  in  many  cases  avert,  or,  at  all 
events,  materially  lessen,  the  injurious  ef- 
fects which  would  otherwise  flow  from  the 
nonfulfllment  of  the  contract. 

During  the  argument  of  Cort  v.  Amher- 
gate,  Jf.dB.d  B.  Junction  B.  Co.  17  Q.  B. 
127,  Erie,  J.,  made  this  suggestion:  "Sup- 
pose the  contract  was  that  plaintiff  should 
send  a  ship  to  a  certain  port  for  cargo,  and 
defendant  should  there  load  one  on  board; 
but  defendant  wrote  word  that  he  could  not 
furnish  a  cargo;  must  the  ship  be  sent  to 
return  empty?"  And  if  it  was  not  neces- 
sary for  the  ship  owner  to  send  his  ship,  it 
is  not  perceived  why  he  should  be  compelled 
to  watt  until  the  time  fixed  for  the  loading 
of  the  ship  at  the  remote  port  before  bring- 
ing suit  upon  the  contract. 

If  in  this  case  these  ten  hop  contracts  had 
been  written  into  one  contract  for  the  sup- 
ply of  hops  for  five  years  in  instalments, 
then  when  the  default  happened  in  October, 
1896,  it  cannot  be  denied  that  an  immediate 
action  could  have  been  brought  in  which 
damages  could  have  been  recovered  in  ad- 
vance for  the  breach  of  the  agreement  to  de- 
liver during  the  two  remaining  years.  But 
treating  the  four  outstanding  contracts  as 
separate  contracts,  why  is  it  not  equally  rea- 
sonable that  an  unqualified  and  positive  re- 
fusal to  perform  them  constitutes  such  a 
breach  that  damages  could  be  recovered  in  an 
immediate  action?  Why  should  plaintiff  be 
compelled  to  bring  four  suits  instead  of  one? 
For  the  reasons  above  stated,  and  having 
reference  to  the  state  of  the  authorities  on 
the  subject,  our  conclusion  is  that  the  rule 
laid  down  in  Bochster  v.  De  la  Tour  is  a  rea- 
sonable and  proper  rule  to  be  applied  in  this 
case  and  in  many  others  arising  out  of  the 
transactions  of  commerce  of  the  present  day. 

As  to  the  question  of  damages,  if  the  ac- 
tion is  not  premature,  the  rule  is  applicable 
that  plaintiff  is  entitled  to  compensation 
based,  as  far  as  possible,  on  the  ascertain- 
ment of  what  he  would  have  suffered  by  the 
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continued  breach  of  the  other  party  down  to 
the  time  of  complete  performance,  less  any 
abatement  by  'reason  of  circumstances  of  [SI] 
which  he  ought  reasonably  to  have  availed 
himself.  If  a  vendor  is  to  manufacture 
goods,  and  during  the  process  of  manufac- 
ture the  contract  is  repudiated,  he  is  not 
bound  to  complete  the  manufacture,  and  es- 
timate his  damages  by  the  difference  be- 
tween the  market  price  and  the  contract 
price,  but  the  measure  of  damage  is  the  dif- 
lerence  between  the  contract  price  and  the 
cost  of  performance.  Hinckley  v.  Pitts- 
iurgh  Bessemer  Steel  Co.  121  XJ.  S.  264,  30 
L.  ed.  967,  7  Sup.  Ct.  Rep.  876.  Even  if  in 
such  cases  the  manufacturer  actually  obtains 
his  profits  before  the  time  fixed  for  perform- 
ance, and  recovers  on  a  basis  of  cost  which 
might  have  been  increased  or  diminished  by 
sutoeqnent  events,  the  party  who  broke  the 
contract  before  the  time  for  complete  per- 
formance cannot  complain,  for  he  took  the 
risk  involved  in  such  anticipation.  If  the 
vendor  has  to  buy  instead  of  to  manufacture, 
the  same  principle  prevails,  and  he  may  show 
what  was  the  value  of  the  contract  by  show- 
ing for  what  price  he  could  have  made  sub- 
contracts, just  as  the  cost  of  manufacture  in 
the  case  of  a  manufacturer  may  be  shown. 
Although  he  may  receive  his  money  earlier 
in  this  way,  and  may  gain,  or  lose,  by  the  es- 
timation of  his  damage  in  advance  of  the 
time  for  performance,  still,  as  we  have  seen, 
he  has  the  right  to  accept  the  situation  ten- 
dered him,  and  the  other  party  cannot  com- 
plain. 

In  this  case  plaintiffs  showed  at  what 
prices  they  could  have  made  subcontracts  for 
forward  deliveries  according  to  the  contracts 
in  suit,  and  the  difference  l^tween  the  prices 
fixed  by  the  contracts  sued  on  and  those  was 
correctly  allowed. 

Judgment  affirmed. 


•H.  C.  OSBORNE,  William  Knapp,  A.  Bar-  [2SJ 
ber,  et  at.,  Appts., 

V. 

SAN  DIEGO  LAND  ft  TOWN  COMPANY 
OF  MAINE. 

(See  B.  C.  Reporter's  «d.  22-40.) 

Bill  of  review — leater  rights — power  to  <»• 
crease. 

1.    A  bin  of  review  will  He  for  errors  In  a  de- 


Nora. — As  to  bill  of  review;  nature  of;  wltcn 
may  he  brought;  who  man  maintain;  time  uHth- 
in  which  to  be  brought;  what  it  should  con- 
tain— see  note  to  Bank  of  United  States  v. 
Ritchie,  8  L.  ed.  U.  8.  890. 

.1*  to  when  a  bill  of  review  may  be  brought 
and  for  what — see  note  to  Shelton  v.  Tan 
Kleeck,  27  L.  ed.  U.  S.  269. 

At  to  necessity  of  leave  to  file  bill  of  review 
after  decision  on  appeal — see  Franklin  Sav. 
Bank  V.  Taylor,  4  C.  C.  A.  6S,  and  note. 

As  to  right  to  maintain  bill  of  review  as  de- 
pendent upon  interest — see  Thorlngtoo  v.  Thor- 
Ington  (Ala.)  36  L.  R.  A.  385,  and  note. 

As  to  legislative  regulation  of  water  rates- 
see  note  to  Winchester  &  h.  Turnp.  Road  Co.  v. 
Croiton  (Ky.)  88  L.  R.  A.  177. 
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cree  that  are  apparent  on  the  face  of  the  rec- 
ord. 

S.  The  annual  rates  for  water  as  first  fixed 
are  not  made  Irrevocable  by  a  contract  for 
the  sale  of  water  rights  for  a  fixed  sum,  pro- 
Ttdlng  In  addition  for  the  payment  of  annual 
rates,  to  "be  fixed  b;  the  part;  of  the  first 
part  [the  water  company]  as  allowed  by  law." 

8.  The  power  of  a  water  company  to  Increase 
Its  annual  water  rates,  In  the  absence  of  any 
attempt  by  the  board  of  supervisors  to  fix 
such  rates.  Is  not  precluded  by  Cal.  act  1885, 
ii  5.  8,  giving  the  supervisors  power  to  fix 
such  rates,  and  providing  that  until  so  es- 
tablished, or  after  they  shall  have  been  abro- 
gated by  the  board  of  supervisors,  "the  act- 
ual rates  eslabllsbed  and  collected"  by  those 
who  furnish  water  shall  be  deemed  and  ac- 
cepted as  the  legal  established  rates  thereof. 

4.  The  court  will  not  fix  the  amount  of  water 
rates  on  holding  that  the  rates  charged  are 
unreasonable,  but,  under  Cal.  act  1885,  re- 
sort must  first  be  bad  to  the  body  designated 
by  the  law  to  fix  proper  rates,  which  Is  the 
board  of  supervisors. 

[No.  201.] 

Argued  March  19,  1900.    Decided  May  H, 
1900. 

APPEAL  from  a    decree    of   the    Circuit 
Court    of  the    United    States    for    the 
Southern  District  of  California  dismissing  a 
bill  of  review.     Affirmed. 
See  same  case  below,  76  Fed.  Bep.  319. 

Statement  bT  Mr.  Justice  HoKciuMi 
[SS]  *Tbie  is  a  bill  in  equity  to  review  and  re- 
verse a  decree  entered  in  the  United  States 
circuit  court  for  the  southern  district  of  Cali- 
fornia in  a  suit  in  which  Charles  D.  Lanning, 
receiver  of  the  San  Diego  Land  &  Town  Com- 
pany of  Kansas,  was  complainant,  and  Ap- 
pellants herein  were  respondents,  and  in 
which  the  appellee  was  substituted  twfore 
decree  as  complainant  in  lieu  of  said  Lan- 
ning. 

The  bill  is  extremely  voluminous,  reciting 
all  the  pleadings  and  proceedings  in  the 
original  suit. 

The  following  is  a  condensed  summary  of 
them: 

The  bill,  in  addition  to  the  incorporation 
of  the  company  and  the  appointment  of  a  re- 
ceiver of  its  assets  and  affairs,  alleged  that 
it  was  the  owner  of  valuable  water,  and 
water  rights,  reservoirs,  and  an  entire  water 
system  for  furnishing  water  to  consumers, 
and  that  it  had  a  franchise  for  impounding, 
sale,  and  disposition  of  the -waters  owned  and 
stored  by  it  to  the  respondents  and  other  con- 
sumers, nnd  to  the  city  of  National  City  and 
its  inhabitants. 

The  company's  supply  of  water  came  from 
the  Sweetwater  river,  a  small  stream  atmut 
6  miles  from  the  city  of  National  City,  and 
its  means  of  distributing  the  water,  which 
[S3]  were  described,  'could  supply  but  a  limited 
amount  of  territory,  consisting  of  farming 
lands  within  and  outside  of  sail  city,  and  in 
part  of  the  residence  portion  of  the  city. 

The  company  in  procuring  the  water  and 
its  distributing  system  had  expended  up  to 
January  1,  1896,  the  sum  of  $1,022,473.54, 
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which  was  reasonably  necessary  for  the  put^ 
poses. 

By  the  said  expenditure  it  had  procured 
and  owned,  "subject  to  the  public  use  and  the 
regulation  thereof  by  law,''  water  and  water 
rights,  a  reservoir  site,  and  a  reservoir  of  the 
capacity  of  six  thousand  million  gallons,  and 
had  constructed  mains  necessary  to  supply 
the  defendants  and  their  lands,  and  had  con- 
structed and  put  in  the  mains  and  pipes 
necessary  therefor,  and  was  at  the  time  men- 
tioned in  the  bill  furnishing  the  defendants 
and  cfich  of  them  with  water. 

The  defendants  are  the  owners  respectively 
of  tracts  of  land  under  the  system  of  the  com- 
pany, most  of  them  of  only  a  few  acres  each, 
and  each  became  the  owner  of  a  water  right 
to  a  part  of  the  water  of  the  company  neces- 
sary to  irrigate  his  tract  of  land,  and  became 
liable  to  pay  for  a  yearly  rental  such  as  the 
company  was  entitled  to  charge  and  collect. 

The  annual  expense  of  the  system  and  ita 
operation,  including  interest  on  its  t>onds, 
and  excluding  the  natural  and  necessary  de- 
preciation, was  $33,034.77,  and  to  pay  thia 
expense  and  income  of  6  per  cent  on  the 
amount  invested  on  the  1st  of  January,  1896, 
it  was  necessary  that  the  rates  for  water  be 
fixed  to  realize  $119,791.66. 

The  amount  realized  outside  of  the  city  of 
National  City  for  that  year  was  about  $16,- 
000,  and  no  more  than  that  sum  could  b« 
probablv  realized  for  the  year  ending  Janu- 
ary 1,  1897. 

The  mains  and  pipes  were  perishable,  and 
required  to  be  replaced  at  least  once  in  six- 
teen years,  and  required  frequent  repairs. 

To  acquire  the  water  anid  construct  the 
system,  the  company  was  compelled  to  bor- 
row $300,000,  and  to  pay  interest  in  the  sum 
of  $21,000  annually,  which  must  be  realized 
from  the  sale  of  its  water,  and  was  part  of 
its  operating  expenses,  and  the  share  of  its 
revenues  wbTch  should  be  raised  in  the  city  of 
National  Citr  was  about  one  third,  and  the 
amount  which  could  *be  raised  from  said  city  fM] 
at  the  rates  which  prevailed  under  the  ordi- 
nance mentioned  in  the  bill  was  about  $10,- 
715  per  annum,  and  no  more. 

The  value  of  its  water  franchisee  and  aya- 
tem  was  $1,100,000. 

No  other  person  or  corporation  was  far- 
nishins  water  to  defendairts,  nor  was  then 
any  other  system  by  which  thw  could  bo  fur- 
nished, but  the  franchises  and  the  rights  of 
the  company  were  not  exclusive. 

The  city  of  National  City  was  a  municipal 
corporation  of  California,  of  the  sixth  clasf, 
ana  the  board  of  trustees  thereof,  claiming 
to  act  under  the  Constitution  and  laws  of  the 
state,  passed  an  ordinance  fixing  the  rates  to 
be  charged  for  water  sold  and  furnished  by 
the  company  to  consumers  of  the  city. 

The  company  commenced  to  furnish  water 
in  the  year  1887,  and  was  informed  by  its  en- 
gineer that  its  system  and  supply  of  water 
would  furnish  to  consumers  sufficient  to  irri- 
gate 20,000  acres,  and  in  addition  what 
would  be  necessary  for  domestic  use  inside 
and  outside  of  said  city.  The  company  waa 
unfamiliar  with  the  operation  of  the  plant 
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Mid  gjBtem  constructed  and  the  cost  of  oper- 
ating and  maintaining  them,  and  relying  up- 
on the  estimates  of  the  engineer,  and  believ- 
ing that  an  annual  rate  of  $3.60  per  acre 
would  be  sufficient,  fixed  the  rate  at  sueh 
sum,  and  had  charged  it  until  January  1, 
1S9G,  but  instead  of  being  able  to  supply  suf- 
ficient water  to  irrigate  20,000  acres,  it  had 
been  demonstrated  by  actual  experience  that 
the  system  would  not  supply  sufficient  to  ir- 
rigate to  exceed  7,000  acres,  together  with 
water  demanded  for  domestic  use,  and  it  was 
believed  not  to  exceed  0,000  acres,  although 
there  were  about  10,000  acres  under  the  sys- 
tem susceptible  of  irrigation. 

At  the  rate  of  $3.50  per  acre,  even  if  all 
the  lands  of  the  system  should  be  supplied 
with  water  and  the  rates  in  National  City 
should  be  maintained,  the  company  would 
not  be  able  to  pay  operating  expenses  and 
maintain  its  plant,  and  the  money  invested 
in  it  would  be  lost,  and  the  company  would 
be  compelled  to  furnish  water  at  a  loss,  as 
it  had  been  furnishing  water  at  a  loss,  and 
its  system  had  been  going  gradually  to  decay 
{S5]  consequent  'upon  the  want  of  revenue  and 
means  to  replace  the  same. 

To  pay  cost  of  operating  and  maintaining 
its  system  and  a  reasonable  interest  it  was 
necessary  to  charge  $7  for  irrigation  pur- 
poses, and  said  sum  was  a  reasonable  rate 
for  consiuiers  to  pay,  and  the  smallest 
amount  for  which  the  company  could  furnish 
water  without  loss. 

By  the  laws  of  California  the  board  of  su- 
pervisors might  upon  petition  of  twenty-five 
inhabitants  and  taxpayers  of  the  county  fix 
the  yearly  rental  for  water,  but  no  such  peti- 
tion had  been  presented  or  rates  fixed  in  the 
case  of  the  company. 

For  the  reasons  above  stated  the  company 
gRve  notice  to  the  defendant  that  on  Janu- 
ary 1,  1896,  it  would  establish  a  rental  of 
$7  per  acre. 

Tne  defendants  and  each  of  them  refused 
to  pay  such  sum,  and  maintain  that  neither 
the  oompany  nor  its  receiver  had  the  power 
to  increase  the  rental,  and  that  the  former 
rate  must  be  and  remain  the  rental  until  the 
board  of  supervisors  establish  one  as  provid- 
ed by  law. 

The  increase  of  the  rental  was  absolutely 
necessary  to  maintain  and  operate  the  plant. 

To  enforce  the  rental  the  complainant 
cansed  the  water  to  be  shut  off  the  premises 
of  each  of  the  defendants,  and  each  of  them 
threatened  and  would,  unless  restrained  by 
the  court  from  doing  so,  commence  a  suit  in 
the  superior  court  of  San  Diego  county,  Cal- 
ifornia, to  compel  complainant  to  turn  on 
and  furnish  water  again,  claiming  the  use 
for  $3.60  per  acre,  and  for  damages.  The 
rights  of  the  defendants  and  the  determina- 
tion of  the  question  of  the  right  of  the  com- 
pany would  affect  all  in  the  same  way  and 
extent,,  except  the  quantity  of  land  owned  by 
the  several  defendants  was  different. 

The  bringing  of  said  suits  would  involve 
complainant  in  a  multiplicity  of  suits,  would 
.binder  him  in  the  operation  of  the  property 
of  the  company  and  the  settlement  of  its 
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debts  and  obligations,  and  the  questions  in- 
volved could  better  be  settled  in  one  suit. 

The  increase  in  rates  would  add  to  the 
revenue  of  the  company  with  the  amount  of 
land  DOW  under  irrigation,  not  less  'than  [20] 
$14,000  per  annum,  and  upon  the  whole  of 
the  land  which  could  be  irrigated  not  less 
than  $20,000  per  annum. 

There  were  allegations  of  the  legal  char- 
acter of  certain  of  the  defendants,  and  the 
bill  concluded  with  the  following  prayer : 

"Wherefore  your  orator  prays  your  honors 
to  grant  to  him  the  writ  of  injunction 
against  the  defendants  and  each  of  them,  en- 
joining them  from  prosecuting  in  the  state 
courts  or  elsewhere  separate  actions  against 
your  orator  or  said  land  and  town  company; 
that  said  defendants  and  each  of  them  be  re- 
quired to  appear  in  this  suit  and  set  up 
any  claims  they  may  have  against  the  right 
of  your  orator  or  said  company  to  increase 
the  rental  for  water  furnished  by  said  com- 
pany, as  aforesaid,  and  that  it  be  finally  de- 
creed by  this  court  that  your  orator,  as  such 
receiver,  and  said  company  have  the  right  to 
increase  the  amount  of  its  rentals  to  any  rea- 
sonable sum,  and  that  the  sum  of  $7  per  acre 
per  annum  is  a  reasonable  rental  to  be 
charged,  and  that  the  defendants  and  each 
of  them  be  required  to  pay  said  rate  as  a  con- 
dition upon  which  water  shall  be  furnished 
to  them,  and  that  your  orator  shall  have 
generally  such  other  and  further  relief  as  the 
nature  of  his  case  may  require." 

The  answer  was  very  long  and  somewhat 
confused  by  repetitions.  The  substance  of  it 
is  given  in  the  opinion  of  the  circuit  court. 
76  Feil.  Rep.  319. 

It  is  sufficient  for  the  purpose  to  say  that 
its  allegations  and  defenses  were  based  on  the 
claim  tnat  the  supply  and  system  of  the  com- 
pany were  subject  "to  the  water  rights,  ease- 
ments in,  and  servitudes  upon  said  reservoir 
and  system,  and  to  all  other  rights  acquired 
by  these  defendants  therein  .  .  .  and  an- 
nexed to  the  respective  parcels  of  lands  of 
these  defendants.  And  also  each  such  water 
right  and  easement  was  in  freehold  and  was 
a  freehold  servitude  imposed  upon  said  water 
system  for  the  benefit  of  the  land  to  which  it 
was  appurtenant,  and  that  all  claims  and  de- 
mands of  said  oompany  for  the  price  or  com- 
pensation therefor  had  been  paid  or  other- 
wise satisfied  by  purchase  or  otherwise,  as  in 
the  bill  of  complaint  idleged."  And  such 
rights  extended  to  and  included  the  right  to 
have  the  company  maintain  that  system  effi- 
ciently to  conduct  the  water  to  the  premises 
of  each  of  the  defendants  for  irrigation,  and 
other  'uses,  at  "the  annual  rates  to  be[S7J 
deemed  and  accepted  as  the  legally  estab- 
lished rates  therefor  under  the  facts  herein- 
after set  forth." 

These  facts  were,  besides  those  stated  in 
the  opinion,  that  each  defendant  and  all  of 
them  paid  the  full  amount  demanded  by  the 
company  as  the  price  of  the  perpetual  ease- 
ment of  water  supply  from  the  system  grant- 
ed and  annexed  to  their  lands,  and  that  they 
were  forever  discharged  from  the  payment  of 
any  further  sum  to  apply  on  the  principal  of 
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or  M  income  upon  the  cost  or  value  of  the 
syateni  or  debt  incurred  for  it«  construction 
or  the  value  of  their  respective  water  rights. 
And  that  in  these  respects  the  company  had 
put  all  lands  on  an  equal  footing,  and  they 
had  remained  on  the  same  footing  for  more 
than  five  years,  and  in  many  cases  had 
changed  hands;  that  the  value  of  the  water 
rights  had  for  more  than  five  years  entered 
into  the  market  value  of  the  lands  and  the 
price  paid  to  their  vendors  by  the  defendants, 
who  were  their  successors  in  title,  and  they 
were  induced  to  purchase,  improve,  and  set- 
tle upon  their  respective  parcels  on  account 
of  the  rate  of  $3.50  per  acre  per  annum,  and 
it  entered  into  and  became  a  material  ele- 
ment of  their  value. 

That  by  the  Constitution  of  the  state  of 
1870,  it  is  provided  in  article  14,  f  1,  among 
other  things,  as  follows,  to  wit: 

"The  use  of  all  water  now  appropriated,  or 
that  may  hereafter  be  appropriated,  for  sale, 
rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regula- 
tion and  control  of  the  state,  in  the  manner 
to  be  prescribed  by  law." 

"Sec.  2.  The  right  to  collect  rates  or  com- 
pensation for  the  use  of  water  supplied  to 
any  county,  city  and  county,  or  town,  or  the 
inhabitants  thereof,  is  a  franchise,  and  can- 
not be  exercised  except  by  authori^  of  and 
in  the  manner  prescribed  by  law." 

And  in  pursuance  of  the  provision  the  leg- 
islature passed  an  act  approved  March  12, 
1885,  entitled  "An  Act  to  Regulate  and  Con- 
trol the  Sale,  Bental,  and  Distribution  of 
Appropriated  Water  in  the  State  Other  than 
in  Any  City,  City  and  County,  or  Town 
Therein,  and  to  Secure  the  I^Jghts  of  Way 
for  the  Conveyance  of  Such  Water  to  the 
Places  of  Use." 
[S8]  *The  act  provided  that  the  sale  and  distri- 
bi.lion  of  appropriated  water  was  a  public 
use,  and  the  right  to  collect  compensation 
therefor  a  fran<mise,  and,  except  when  fur- 
nished by  a  city  or  town,  should  be  regulated 
and  controlled  by  the  board  of  supervisors 
of  the  counties  of  the  state  in  the  manner 
prescribed,  and  that  the  board  might  estab- 
lish different  rates  as  the  case  might  be,  and 
different  rates  for  the  several  different  uses, 
such  as  mining,  irrigating,  etc.,  for  which 
the  water  should  be  applied,  and  the  rates 
fixed  should  be  binding  and  conclusive  for  a 
year,  until  established  anew  or  abrogated. 
And  it  was  provided  that  until  the  boards 
of  supervisors  establish  rates,  the  rates  "ac- 
tually established  and  collected 
should  be  deemed  and  accepted  as  the  legally 
established  rates." 

That  the  rate  of  $3.50  per  acre  was  the 
only  actual  rate  for  irrigation  which  had  ever 
been  established  and  collected  by  the  com- 
pany or  its  receiver,  or  assented  to  by  con- 
sumers. 

That  they  each  had  since  January  1,  1896, 
paid  the  rate  of  $3.50  per  acre  to  the  com- 
plainant as  receiver,  and  were  willing  and 
offered  to  pay  the  same  as  long  as  it  should 
be  legally  established.  And  it  was  averred 
that  in  so  far  as  the  act  of  1885  purported  to 
prohibit  the  company  from  the  sale  of  servi- 
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tudes  in  freehold  upon  its  system,  or  to  cod- 
tract  respecting  the  same,  or  to  receive  full 
compensation  from  any  consumer  therefor 
who  was  willing  to  contract  for  the  same,  and 
to  prescribe  that  such  easement  should  b* 
used  only  upon  the  terms  and  conditions  that 
the  owners  render  net  annual  receipts  and 
profits  upon  the  value  thereof  in  perpetuity, 
or  to  prohibit  contracts  respecting  the  an- 
nual receipts,  or  to  extinguish  and  satisfy 
the  right  of  the  company  to  such  net  annual 
receipts,  the  same  was  unconstitutional  and 
void,  and  in  conflict  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  and  f  1,  article  9,  of  the  Constitution 
of  the  state. 

That  the  liability  of  the  defendants  to  pay 
rates  was  several,  not  joint,  and  that  certain 
of  the  defendants  were  not  residents  of  the 
state,  certain  others  not  residents  of  the 
county  of  San  Diego,  and  others  were  school 
districts,  and  that  none  of  them  were  com- 
petent to  make  petition  to  the  board  of 
supervisors,  as  required  in theactofl885,and 
said  act,  as  far  as  it  purported  *to  author-  [29] 
ize  the  company  to  increase  the  rates  of  $3.50 
per  acre,  was  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  and  deprived  each  of  them  of  his  or 
her  property  without  due  process  of  law,  and 
to  each  of  them  the  equal  protection  of  the 
laws. 

That  in  so  far  as  the  statute  of  1885  pur- 
ported to  authorize  the  company  to  shut  off 
water  from  the  lands  of  defendants  or  to  in- 
crease the  rate  without  consent  of  the  defend- 
ants, or  to  permit  its  collection  without  giv- 
ing the  defendants  a  standing  in  court  to  con- 
test the  reasonableness  of  the  increase,  was 
also  in  violation  of  said  Fourteenth  Amend- 
ment. And,  also,  that  the  complainant,  by 
shutting  off  water,  violated  that  amendment. 

The  bill  of  review  then  averred  that  there 
were  exceptions  taken  to  the  answer  on  the 
ground  that  it  did  not  set  forth  or  discover 
relative  and  material  matters  of  fact  tending 
to  show  that  the  bill  was  not  true  or  in  con- 
fession or  avoidance  thereof,  but  instead  set 
forth  immaterial  and  irrelevant  matter. 

Each  exception  was  specific,  but  altogether 
they  went  to  the  whole  answer  except  its  ad- 
missions and  certain  of  its  denials. 

It  was  prayed  that  the  defendants  be  com- 
pelled to  amend  the  answer,  and  to  put  in  a 
full  and  suflicient  one. 

The  exceptions  coming  on  to  be  heard, 
they  were  sustained — the  defendants  ex- 
cepted. 

By  order  of  the  court,  on  motion  of  com- 
plainant, Charles  D.  Lanning  was  discharged 
as  receiver,  and  the  San  Diego  Land  &  Towa 
Company  of  Maine  was  substituted  as  com- 
plainant— defendants  excepted. 

A  notice  was  given  of  a  motion  to  be  made 
that  the  bill  in  the  suit  be  taken  pro  eonfetso, 
and  a  decree  of  the  court  be  taken  accord- 
ingly, on  the  ground  that  the  exceptions  to 
the  answer  had  been  sustained  and  no 
amended  answer  had  been  filed  within  th« 
time  allowed. 

The  motion  came  on  to  be  beard,  and,  pend- 
ing its  hearing,  the  defendants  gave  notic* 
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of  a  motion  to  dismiss  the  suit  on  the  ground 
that  the  receiver  had  been  discharge,  the 
property  had  been  sold  under  foreclosare, 
and  had  psMsed  into  the  hands  of  another 
corporation;  that  the  San  Diego  Land  ft 
(SO]  Town  Company  *of  l^ine  was  not  the  suc- 
cessor of  the  receiver,  and  had  no  interest  or 
right  to  prosecute  the  action,  and  that  the 
board  of  supervisors  of  San  Diego  county  had 
fixed  the  rates  of  the  company. 

The  two  motions  came  on  to  be  heard  on 
the  2d  of  January,  1898,  and  the  motion  to 
dismiss  was  denied,  and  the  motion  that  the 
bill  be  talcen  pro  confesso  against  all  the 
defendants  was  granted,  and  a  decree  ordered 
to  be  entered  according  to  the  opinion  of  the 
court.     The  defendants  excepted. 

The  bill  of  review  further  Averred  that 
the  court  caused  to  be  entered,  greatly  to  the 
prejudice  of  the  orators,  its  decree  which  was 
set  out  at  length.  It  further  averred  that 
the  defendants  had  paid  the  costs  adjudged 
against  them,  and  detailed  at  length  their 
exceptions  to  the  ruling  of  the  court.  The 
exceptions  reasserted  the  materiality  and 
suflficiency  of  the  averments  of  the  answer, 
contended  that  the  court  misapprehended 
them,  and  erroneously  treated  and  considered 
the  exceptions  as  raising  for  discussion  the 
merits  of  the  case,  and  by  expunging  the  an- 
swer from  the  records  deprived  the  defend- 
ants of  the  right  to  have  the  merits  of  their 
defenses  on  their  face  regularly  determined 
upon  the  setting  of  the  cause  for  hearing  on 
bill  and  answer  or  upon  issues  raised  and 
proofs  made. 

The  bill  of  review  asserted  further  errors 
against  the  decree  in  that  it  denied  the  rights 
alleged  in  the  answer  of  defendants,  and  so 
construed  and  enforced  the  Constitution  and 
statutes  of  the  state  as  to  violate  S  1,  art.  14 
of  the  Constitution  of  the  United  States,  In 
that  it  maintained  the  company  and  the  re- 
ceiver in  increasing  the  rate,  and  the  con- 
dition of  nonpayment  the  right  to  shut  off 
the  water  from  the  lands  of  the  defendants, 
and  thereby  deprived  them  of  the  equal  pro- 
tection of  the  laws  and  of  their  property 
without  due  process  of  law.  And  further, 
because  it  was  an  exercise  of  judicial  power 
to  the  same  end,  and  to  the  deprivation  of  the 
right  of  contract  without  due  process  of  law. 
Also  denied  to  the  state  a  republican  form 
of  government,  guaranteed  by  §  4,  art.  4,  of 
the  Constitution  of  the  United  States,  in 
that,  as  enforced  and  applied,  the  state  as- 
(81J  sumed  the  absolute  control  of  all  water  'ap- 
propriated and  all  works  for  its  distribution, 
abolished  capacity  to  acquire  property, 
rights,  and  servitudes  in  such  water  and 
waterworks  absolutely,  or  with  ownership  of 
lands  for  irrigation,  or  free  from  the  perpet- 
ual obligation  to  pay  net  revenue  of  not  less 
than  6  nor  more  than  18  per  cent  per  annum 
upon  the  cost  or  value  of  the  water  system ; 
and  abolished  the  right  or  capacity  to  ascer- 
tain, fix,  or  define,  by  contract  or  convention, 
tbe  rate  of  compensation  to  be  paid  by  any 
consumer  for  the  supply  of  water  for  irriga- 
tion of  land. 

Error  was  also  asserted  in  the  decree  in 
that  it  was  in  favor  of  the  San  Diego  Land 
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&  Town  Company,  of  Maine,  although  it  bad 
not  I)eccme  a  party  to  the  cause,  by  supple- 
mental bill  or  otherwise,  0"d  because  what 
interest  it  had  did  not  appear,  nor  was  its 
claim  to  any  interest  set  forth,  so  that  the 
defendant  could  answer  or  plead  thereto. 
Also,  error  in  that  the  court  had  no  jurisdic- 
tion to  entertain  the  cause  or  make  any  de- 
cree on  the  merits,  and  error  in  not  dismiss- 
ing the  suit  after  the  discharge  of  Lanning, 
the  receiver  and  complainant. 

The  bill  concluded  with  the  following 
prayer: 

"Wherefore,  as  said  errors  appear  on  the 
face  of  the  record,  and  are  greatly  prejudicial 
to  complainants  and  their  rights  in  the  prem- 
ises, complainants  pray  that  said  decree  may 
be  reviewed,  reversed,  and  set  aside,  and  no 
further  proceedings  taken  therein;  and  to 
that  end  complainants  pray  process  by  sub- 
pcena  against  the  San  Diego  Land  ft  Town 
Company,  of  Maine,  requiring  it  to  appear 
and  answer  hereunto,  and  show  cause,  if  it 
may,  why  said  decree  should  not  be  reviewed, 
reversed,  and  set  aside,  and  such  further  or- 
ders and  decrees  be  made  as  to  the  court  may 
seem  just,  including  the  restoration  to  your 
orators  of  the  sum  of  money  paid  under  said 
decree,  as  aforesaid." 

The  defendant  (appellee)  moved  the  court 
to  strike  the  bill  from  the  files  and  dismiss 
the  suit. 

The  motion  was  denied.  The  water  com- 
pany then  demurred  to  the  bill  on  thegrounds 
that  it  appeared  therefrom  that  there  was 
no  error  in  the  proceeding  and  decision  in 
Lanning  v.  Osborne  appearing  on  the  face  of 
the  record  or  otherwise;  that  complainants 
were  not  entitled  to  the  relief  prayed  for,  or 
any  relief;  that  no  error  appeared  in  said 
suit  which  could  be  relieved  'by  a  bill  of  re-  iSS] 
view  or  a  bill  in  the  nature  of  a  bill  of  re- 
view; that  the  ronedy  of  complainants  was 
by  appeal. 

The  demurrer  was  sustained  with  leave  to 
complainants  to  amend  tbe  bill  in  ten  days. 

The  complainants  elected  to  stand  on  their 
bill,  and  decree  was  entered  on  the  demurrer 
as  follows: 

"It  is  therefore  considered  and  decreed  by 
the  court  that  the  plaintiffs  take  nothing  by 
their  bill  herein;  that  said  bill  be,  and  the 
same  is  hereby,  dismissed,  and  that  the  de- 
fendant have  and  recover  of  and  from  the 
plaintiffs  its  costs  in  this  behalf  laid  out 
and  expended,  toxed  at  $20.60." 

The  case  was  then  brought  here. 

Ur.  Alfred  Haines  argued  the  caus* 
and,  with  Meaara.  C.  B.  Rippey,  M.  L.  Ward, 
and  George  Fuller,  filed  a  brief  for  appel- 
lants : 

A  bill  of  review  for  error  apparent  on  the 
record  was  the  appropriate  method  of  pre- 
senting questions  of  error  assigned  as  com- 
mitted in  the  procedure  and  upon  the  merits 
in  the  original  cause;  and  such  questions  are 
substantial. 

Whiting  v.  Bank  of  United  Btatea,  13  Pet 
6,  10  L.  ed.  33;  Putnam  v.  Day,  22  Wall.  60, 
22  L.  ed.  764;  Bu0ngton  v.  Barvey,  95  U. 
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S.  99,  24  L.  ed.  381 ;  Enaminger  y.  Potoers, 
108  U.  S.  202,  27  L.  ed.  732,  2  Sup.  Ct.  Rep. 
643;  Willametie  Iron  Bridge  Co.  v.  Batch, 
125  U.  S.  1,  31  L.  ed.  620,  8  Sup.  Ct.  Rep. 
811;  Clark  v.  Kalian,  103  U.  S.  766,  20  L. 
•d.  607. 

A  bill  of  review  will  lie  if  the  decree  is  not 
warranted  by  the  allegations  of  the  bill. 

Thomson  v.  Wooster,  114  U.  S.  107,  29  L. 
«d.  106,  6  Sup.  Ct.  Rep.  788;  Ooodhue  v. 
Ohwrohman,  1  Barb.  Cb.  596 ;  Origga  v.  Gear, 
8  III.  2 ;  Prentiat  v.  Paisley,  25  Fla.  02,  7  L. 
R.  A.  640,  7  So.  66;  Btribling  v.  Bart,  20 
Fla.  235;  Hart  v.  Stnhling,  21  Fla.  138; 
Maynard  v.  Pereault,  30  Mich.  160. 

Until  the  l>oard  of  supervisors  fixes  max- 
imum rates,  the  statute  itself  fixes  the 
standard  of  maximum  rates  as  being  the  "ac- 
tual rates  established  and  collectnl  by  the 
corporation,"  and  forbids  the  corporation 
to  exceed  such  maximum. 

Cal.  act  1885,  SS  5,  8. 

The  word  "establish"  means  "to  make 
stable,  firm,  or  sure;  appoint;  ordain;  settle 
or  fix  unaltierably." 

Genesis,  xvii:19;  Century  Diet. 

Could  anything  be  more  absurd  than  a 
construction  which  makes  this  mandatory 
statute  mean  that  the  corporation  shall  not 
exceed  the  established  rate  of  $3.60  per  acre 
per  annum,  unless  it  elects  to  do  so  T 

Interstate  Oommerce  Oontmieaion  v.  Otn- 
oinnati,  N.  O.  it  T.  P.  R.  Go.  167  U.  S.  479, 
42  L.  ed.  243,  17  Sup.  Ct.  Rep.  806. 

The  circuit  court  is  inherently  without 
power  to  repeal  such  legally  estabbshed  rat* 
and  to  establish  the  new  rate  of  $7. 

Ibid. 

The  exception  to  the  answer  for  imperti- 
nence was  not  the  proper  method  for'  raising 
the  question  of  the  merits  of  the  affirmative 
defenses  set  forth  in  the  answer. 

Re  Banford  Pork  d  Tool  Co.  160  U.  S. 
247,  40  L.  ed.  414,  16  Sup.  Ct.  Rep.  201 ; 
Btone  V.  Uoore,  26  111.  165;  Brown  v.  Boot- 
ti»h-Amerioan  Uortg.  Co.  110  111.  236; 
Barry  v.  AVbot,  100  Mass.  306;  Orether  v. 
Wright,  43  U.  S.  App.  770,  75  Fed.  Rep.  742, 
23  C.  C.  A.  498;  Trovers  v.  Ross,  14  N.  J. 
Bq.264. 

The  setting  the  case  down  for  hearing  on 
bill  and  answer  is  in  effect  a  submission  of 
the  .cause  to  the  court  by  the  complainant, 
on  the  contention  that  he  is  entitled  to  the 
decree  prayed  for  in  his  bill,  upon  the  ad- 
missions and  notwithstanding  the  denials 
of  the  answer. 

Reynolds  v.  Crawfordsville  First  Nat. 
Bank,  112  U.  S.  405,  sub  nom.  Reynolds  v. 
First  Jiat.  Bank,  28  L.  ed.  733,  6  Snp.  Ct 
JLep.  213. 

Moreover,  an  exception  will  not  lie  to  a 
•nbstantive  defense  not  responsive  to  the 
plaintiff's  inquiry  in  the  bill. 

Adams  r.  Brxdgeroater  Iron  Co.  6  Fed. 
Rep.  170;  Boicer  Barff  Rustless  Iron  Co.  v. 
Wells  Rustless  Iron  Co.  43  Fed.  Rep.  391. 

Under  equity  rule  64  the  plaintiff,  for  de- 
fault of  a  full  and  complete  answer  after  ex- 
oeption  for  insufficiency  allowed,  is  entitled 
only  to  take  the  bill,  so  far  as  the  matter 
of  such  exception  is  concerned,  as  confessed. 

see 


Re  Banford  Pork  4  Tool  Co.  160  U.  8. 
247,  40  I^  ed.  414,  16  Sup.  Ct  Rep.  291. 

Not  even  where  a  defendant  was  guilty  of 
contempt  in  disobeying  an  order  of  the  court, 
does  the  court  have  the  power  to  strike  out 
his  answer,  and  order  that  a  decree  pro  oon- 
fesso  be  taken  against  him. 

Bovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed. 
215,  17  Sup.  Ct  Rep.  841. 

llr.  Alfred  Baines  also  filed  a  separate 
brief  for  appellants  in  reply: 

The  adoption  and  public  prmnulgation,  by 
the  water  company,  of  a  schedule  of  water 
rates  at  which  it  invited  people  to  acquir* 
the  perpetual  casement  of  the 'flow  and  use 
of  water  to  their  lands,  and  the  acceptance 
on  the  part  of  landowners  by  the  application 
of  the  water  to  their  land,  and  by  the  pay- 
ment of  that  rate  for  years,  is  sufficient  to 
show  a  contract  for  the  easement  at  that 
rate,  making  the  rate  as  perpetual  as  the 
easement  itself,  and  its  constant  reciprocal. 

Boyd  V.  Brinckin,  55  Cal.  427;  Southern 
P.  R.  Co.  V.  Terry,  70  Cal.  484,  11  Pac.  769; 
Avila  V.  Pereira,  120  Cal.  589,  52  Pac.  840. 

Mr.  John  D.  Works  argued  the  cause 
and,  with  Messrs.  Lewis  R.  Works,  Bradner 
W.  Lee,  and  Charles  D.  Lanning,  filed  a 
brief  for  appellee: 

The  policy  of  the  law  is  that  a  company 
of  this  kind  shall  receive  reasonable  rates. 

Bpring  Valley  Watertcorks  v.  Ban  Fran- 
oiseo,  82  Cal.  286,  6  L.  R.  A.  756,  22  Pac 
910,  1046;  Ban  Diego  Land  <£  Toum  Co.  v. 
National  City,  174  U.  S.  739,  43  L.  ed.  1154, 
19  Sup.  Ct  Rep.  804. 

The  rates  must  be  based  upon  the  present 
value  of  the  plant  of  the  company  and  the 
value  of  the  services  to  the  consumers,  tak- 
ing into  account  the  cost  of  the  plant,  the 
cost  per  annum  of  operating  the  plant,  in- 
cluding interest  paid  on  money  borrowed 
and  reasonably  necessary  in  constructing  th* 
same,  and  the  annual  depreciation  of  the 
plant 

Ban  Diego  Land  <£  Toien  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1164,  19  Sup. 
Ct  Rep.  804. 

The  company  was  not  estopped  to  chang* 

Litohfield  v.  Ooodnow,  123  U.  S.  640,  31 
L.  ed.  109,  8  Sup.  Ct  Rep.  210. 

Messrs.  John  Oarber  and  Frank  B.  Bhort 
filed  a  brief  as  amioi  ouria. 

*Mr.  Justice  MeXsnam,  after  making  the  [SS] 
atx>ve  staatement,  delivered  the  opinion  of  the 
court: 

One  of  the  grounds  of  demurrer  to  the  bill 
was  that  it  appeared  frwn  the  complainants' 
own  showing  that  their  remedy  was  by  ap- 
peal and  not  by  Mil  of  review.  It  is  not 
pressed  with  much  earnestness  here,  and  is 
clearly  untenable.  Whiting  v.  Bank  of  Unit- 
ed Btates,  13  Pet  6,  10  L.  ed.  33;  Putnam  v. 
Day,  22  Wall.  60,  22  L.  ed.  764;  Buffington 
V.  Barvey,  95  U.  S.  99,  24  L.  ed.  381 ;  Ens- 
minger  v.  Powers,  108  U.  S.  202,  27  L.  ed. 
732,  2  Sup.  Ct  Rep.  642;  Willamette  Iron 
Bridge  Co.  v.  Batch,  126  U.  S.  1,  31  L.  ed. 
020.  8  Sup.  Ct  Rep.  811 ;  Story,  Eq.  PI.  10th 
ed.  §{  403  et  sea. 
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The  principal  oontention  of  the  appellants 
U  that  the  water  rights  are  easements  in  the 
real  estate  constituting  the  water  system.  In 
other  words  (as  described  by  appellants), 
"incorporeal  interests  in  the  corporeal  prop- 
erty of  a  water  system  annexed  to  lands  irri- 
gated by  that  system."  Beine  such,  the  cor- 
poration may  sell  them,  the  landowner  may 
1 53]  contract  for  them — *may  buy  them  outright 
and  free  himself  wholly  from  annual  rates,  or 
may  stipulate  for  a  particular  rate.  In 
other  words,  that  the  water  right  is  an  in- 
terest in  the  system,  paid  for  with  the  land. 
or  by  the  stipulated  rate,  and  not  subject  to 
any  rate  or  to  increase  beyond  the  stipulated 
rate,  according  to  the  varying  expenses  or 
valuations  of  the  system. 

It  is  claimed  to  be  property,  and  the  right 
to  sell  and  to  buy  it  is  asserted  respectively 
for  the  owner  of  the  system  and  the  consum- 
ers of  its  waters,  and  that  the  Constitution 
and  laws  of  the  state  of  California  do  not 

Srohibit  this,  or  if  they  can  be  construed  to 
o  so  violate  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States  by  do- 

S riving  appellants  of  their  property  without 
ue  process  of  la.w,  and  vidlate  also  certain 
provisions  of  the  Constitution  of  the  state  of 
California. 

It  is  further  contended  by  appellants  that 
conceding  a  contract  cannot  be  made  between 
"water  corporations"  and  their  customers  for 
a  particular  rate  which  will  preclude  regula- 
tion by  the  state,  that  until  such  regulation 
the  parties — company  and  consumers — may 
contract.  And,  further,  that  the  rate  of 
$3.50  per  acre  .per  annum  was  the  rate 
charged  and  collected  by  the  company,  and 
therefore  became  the  rate  esteblished  by  law 
by  virtue  of  a  provision  in  |  5  of  the  stetute 
of  1883,  hereafter  ouoted. 
*  It  is  also  contended  that  the  answer  in  the 

original  suit  averred  the  rate  of  $3.50  per 
acre  per  annum  was  a  reasonable  rate,  and 
denied  that  the  increased  rate  of  $7.00  per 
acre  was  reasonable,  and  that  on  the  issue 
thus  raised,  the  defendants  there,  complain- 
ants in  the  bill  of  review,  were  entitled  to  a 
hearing. 

The  char|;e  of  error  in  the  decrees  is  based 
wt  their  adjudging  against  these  contentions. 
Opposing  the  contentions  of  appellants,  the 
appellee  makes  a  distinction  between  the  fa- 
cilities for  the  use  and  the  right  to  use  the 
water  of  ite  system  and  the  actual  use  of  it. 
The  eompensation  for  the  former,  appellee 
oonoedes,  may  be  the  subject  of  contract;  the 
rate  for  the  latter,  it  contends,  is  subject  to 
[34]  regulation  *by  law,  but,  until  so  regulated, 
may  be  established  by  the  water  companies. 
ni«  circuit  court  did  not  accept  the  dis- 
tinction made  by  appellee.    It  did  not  accept 
the   view  contended  for  by  appellanto.    It 
held,  interpreting  the  Constitution  and  laws 
of  the  state,  that  the  appropriation  and  dis- 
position of  water  was  a  public  use,  the  right 
to  collect  tolls  or  compensation  for  it  a  fran- 
chise, subject  to  regulation  and  control  in  the 
naanner  prescribed  by  law,  and  that  such  tolls 
and  compensation  could  not  be  fixed  by  the 
eontract  of  the  parties. 

If  the  oontention  of  the  appellee  is  justi- 
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fled,  that  the  contracts  between  it  and  the  ap- 
pellants gave  it  the  right  to  establish  the 
rates,  the  controversy  is  narrowed  and  simpli- 
fied, and  we  are  relieved  from  deciding  the 
many  interesting  and  difficult  questions 
pressed  by  appellants  for  judgment. 

There  was  some  difiference  in  the  way  tiie 
water  rights  of  the  defendants  arose,  but 
they  are  assimilated  in  the  same  legal  right 
by  the  allegation  in  the  original  answer  tliat 
the  company  did  "not  make  or  claim  any  dis- 
tinction in  respect  of  the  ciiaracter  and  qual- 
ity of  the  water  right,  or  of  the  annual  rates 
actually  esteblished  or  collected  for  irriga- 
tion." 

It  is  only  necessary,  therefore,  to  say  in 
description  that  some  of  the  lands  were  pur- 
chased before  1892,  and  up  to  that  date  there 
was  no  express  or  separate  grant  of  "water 
righte."  Some  were  purchased  after  1892, 
and  as  to  them  there  was  a  specific  sale  of  the 
appurtenant  water  right.  The  contracte  in 
both  cases  conteined  an  agreement  to  sell  cer- 
tein  described  real  estete,  "together  with  a 
water  right  to  one  acre  foot  of  water  per 
annum  for  each  and  every  of  said  above-de- 
scribed real  estete,  to  be  delivered  by  the 
Sarty  of  the  first  part  through  ite  pipes  and 
umes  at  a  point— said  water  to  be  used  ex- 
clusively on  said  real  estate,  and  not  to  be 
diverted  therefrom.  Provided,  that  the  party 
of  the  first  part  may  change  the  place  ot  de- 
livery of  said  water,  so  long  as  the  same  is. 
near  the  highest  point  of  said  land.  For 
which  land  and  water  right  the  party  of  the 
second  part  agrees  to  pay  the  sum  of  — 
dollars.'' 

The  contracte  also  contained  the  following 
provisions: 

"And  the  party  of  the  second  part  further 
agrees  and  binds  — 'self,  —  heirs,  executors,  [••) 
and  assigns  to  pay  the  regular  annual  water 
rates  allowed  by  law  and  charged  by  the 
party  of  the  first  part  for  water  covered  by 
said  water  righte,  whether  said  water  is  used 
or  not,  and  to  pay  for  all  water  used  on  said 
land  for  domestic  purposes,  monthly,  under 
such  rules  and  regulations  for  the  delivery  of 
water  to  consumers,  as  the  party  of  the  first 
part  may  from  time  to  time  make." 

Other  lands  (about  900  acres)  described 
in  the  answer  as  "lying  outeide  of  National 
City"  were  derived,  not  from  the  company, 
but  water  righte  were  attached  to  them  on 
the  same  basis  as  to  the  lands  sold  by  the 
company  up  to  1892.  After  that  date  the 
company  refused  to  furnish  water,  except 
upon  the  payment  of  a  sum  in  gross  for  the 
water  right  over  and  above  the  uniform 
annual  rate  established  and  collected,  or  in 
lieu  thereof  0  per  cent  annual  interest  upMi 
the  company's  estimate  of  the  value  of  such 
right  Tbo  price  was  first  fixed  at  $60,  aftw- 
wards  at  $100,  and  the  oontraot  in  addition 
providing  for  the  sale  of  the  water  right  con- 
tained the  following  provision : 

"In  consideration  of  the  foregoing  stipu- 
lations and  agreemente,  the  party  of  the  sec- 
ond part  agrees  and  binds  —  self,  —  heirs, 
executors,  and  assigns,  to  pay  the  sums  above 
specified  promptly  as  the  sums,  and  each  of 
them,  falls  due,  and  that  — will  in  all  things 
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eomply  with  and  perform  the  terma  and  con- 
ditions of  this  agreement  on  —  part  to  be  per- 
formed, and  that  —  and  they  will  promptly 
pay  all  annual  water  rates  and  charges  for 
the  water  to  which  —  ia  entitled  under  and 
by  virtue  of  this  agreement,  at  rates  fixed 
by  the  party  of  the  first  part  as  allowed  by 
law,  and  at  the  times,  in  the  manner,  and  ac- 
cording to  the  rules  and  regulations  made 
and  adopted  by  the  party  of  the  first  part, 
the  annual  rental  for  the  amount  of  water  to 
which  the  party  of  the  second  part  is  entitled 
under  this  contract,  to  be  paid  whether  the 
same  is  used  or  not,  and  also  to  pay  for  all 
water  used  by  —  on  said  land  for  domeatio 
purposes  at  the  rates  fixed  by  the  party  of 
the  first  part  and  allowed  by  law.'' 

Under  the  aame  form  of  contract  water 
rights  were  attached  to  about  400  acres  of 
land  belonging  to  other  defendants. 
436]  *To  lands  which  lay  in  what  is  designated 
Ex-Mission  the  contracts  contained  the  fol- 
lowing provision: 

"The  parties  of  the  first  part  will  make  ap- 
plication for  the  use  of  the  water  upon  the 
form  provided  by  the  party  of  the  second 
part  for  that  purpose,  and  pay  for  the  uae  of 
the  water  at  the  current  rates  as  may  be  en- 
forced from  time  to  time  for  supplying  landa 
in  National  Ranch,  and  subject  to  the  same 
general  rules  and  regulations." 

J.  M.  Ballow,  one  of  the  defendants, 
claimed  his  water  right  under  a  contract 
which  provided  as  follows: 

"Provided,  that  said  party  of  the  second 
part  shall  make  application  in  the  form  pro- 
vided by  the  company,  for  the  use  of  the 
water,  and  use  the  same  under  the  same  re- 
strictions ard  conditions,  and  to  pay  said 
party  of  the  first  part  the  current  rate  there- 
for, as  established,  for  Chula  Vista;  pro- 
vided, said  restrictions  and  conditions  are 
not  inconsistent  with  the  water  right  hereby 
granted  to  said  party  of  the  second  part." 

The  rates  in  Chula  Vista  were  governed  by 
the  general  contract. 

It  is  apparent  that  the  contracts  in  all 
things  substantial  to  the  controversy  are 
similar.  They  provide  for  the  payment  of  a 
certain  sum  for  land  and  water  rights,  or  for 
water  rights  alone,  and  all  for  the  payment 
-of  annual  rates  besides.  And  provide  di- 
rectly or  by  reference  that  the  annual  rates 
shall  "be  fixed  by  the  party  of  the  first  part 
(the  company),  as  allowed  by  law,"  to  be 
paid  whether  the  water  is  used  or  not.  Water 
used  for  domestic  purposes  is  also  to  be  paid 
for  "at  the  rates  fixed  by  the  party  of  the 
first  part  and  allowed  by  law." 

These  provisions  do  not  leave  much  room 
ior  construction.  For  irrigation  purposes 
and  for  domestic  purposes  the  rental  of 
water  is  to  be  paid  at  rates  "fixed"  by  the 
'  company.  The  only  qualification  is  "as  al- 
lowed by  law."  What  this  means  we  shall 
presently  consider:  but  whatever  it  means, 
it  does  not  sustain  appellants'  contention 
that  the  rate  of  $3.50  per  acre  per  annum  was 
irrevocable,  secured  to  them  free  from  the 
power  of  variation  by  the  company  or  by  law. 
It  is  not  important  to  consider,  therefore, 
whether,  under  the  Constitution  and  laws  of 
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the  state,  they  could  contract  with  the  com- 
pany for  the  price  *of  a  water  right.  If  the  [37] 
contract,  they  plead,  gives  to  the  company 
the  power  to  fix  the  annual  rate,  the  only  in- 
quiry which  need  be,  is  whether  the  power 
has  been  exercised  "as  allowed  by  law." 
What  this  means  can  be  the  only  controversy. 

The  appellee  concedes  the  power  of  the  reg- 
ulations of  rates  by  the  board  of  supervisors, 
but  claims  that  until  the  power  is  exercised 
the  right  to  fix  the  rates  rests  with  it,  and 
that  those  fixed  by  it  are  "allowed  by  law." 
The  appellants  contend  that  the  power  of  the 
board  of  supervisors  is  only  a  power  to  fix 
maximum  rates,  and  below  them  the  right  of 
the  parties  to  contract  is  unrestrained  (a 
view  sufficiently  discussed  already) ,  and  that 
until  the  board  shall  act  "the  statute  itself 
fixes  the  standard  of  maximum  rates,  as  be- 
ing the  'actual  rates  established  and  collect- 
ed by  the  corporation,'  and  forbids  the  corpo- 
ration to  exceed  such  maximum." 

The  contention  is  claimed  to  be  based  on  i 
6  and  |  8  of  the  act  of  1885.  Section  5  vests 
the  power  to  fix  rates  in  the  board  of  super- 
visors, and  provides  "when  so  fixed  by  such 
board  shall  be  binding  and  conclusive  for  not 
less  than  one  year  next  after  their  establish- 
ment, and  until  established  anew  or  abro- 
gated by  such  bosird  of  supervisors  as  herein- 
after provided."  And  then  follows  the  pro- 
vision upon  which  appellants  especially  rely : 

"And  until. such  rates  shall  be  so  estab- 
lished, ...  or  after  they  shall  have 
been  abrogated  by  such  board  of  supervisors, 
as  in  this  act  provided,  the  actual  rates  es- 
tablished and  collected  by  each  of  the  per- 
sons, companies,  associations,  and  corpora- 
tions now  furnishing,  or  that  shall  ber««fter 
furnish,  appropriated  waters  for  sale,  ren- 
tal, or  distribution  to  the  inhabitants  of  any  * 
of  the  counties  of  this  state,  shall  be  deemed 
and  accepted  as  the  legally  established  rates 
thereof." 

Section  8  provides  that  those  furnishins 
water  "shall  so  sell,  rent,  or  diatribute  su^ 
waters  at  rates  not  exceeding  the  established 
rates  fixed  and  r^^lated  therefor  by  the 
boards  of  supervisors  of  such  counties,  or  as 
fixed  and  established  by  such  person,  coiv 
pony,  or  association,  or  corporation,  as  pro- 
vided in  this  act." 

The  deduction  which  appellants  make  is 
that  when  the  company  *once  fixes  the  rates  [38] 
thoy  must  remain  so  fixed,  and  if  changed 
by  supervisorid  action  recur  upon  the  cessa- 
tion of  that  action — inevitable  always 
through  every  change  of  condition ;  if  excess- 
ive, to  forever  remain  so;  if  deficient,  to 
forever  remain  so. 

The  argument  urged  to  support  this  is  that 
one  of  the  ordinary  meanings  of  the  word 
"actual"  is  "existing  at  the  time."  "And  if 
(to  quote  counsel)  the  lexicographer  be  con- 
sulted to  define  the  word  'established'  he  will 
give  its  meaning  substantially,  as  does  the 
Century  Dictionary,  to  be  'to  make  stable; 
firm  or  sure;  appoint;  ordain;  settle  or  fix 
unalterably.' "  To  illustrate  the  immutabil- 
ity which  one  of  its  senses  conveys,  oounse) 
quote  with  apologetic  reverence  an  illustra- 
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tlon,  which  they  say  is  often  found  in  atand- 
ard  dicUonaries :  "I  will  establish  my  cove- 
nant with  him  for  an  everlasting  covenant.*' 
Gen.  xvii:  19. 

We  are  not  impressed  with  the  aptness  of 
the  illustration  to  the  case  at  bar. 

Coveuants  formed  and  promulgated  by  a 
divine  wisdom  and  foresight  can  have  the  at- 
trittute  of  immutability,  and  their  language 
may  be  used  and  interpreted  to  express  it. 
Human  regulations  are  for  the  most  part  oc- 
casional and  temporary.  Besides,  one  defini- 
tion of  a  word  does  not  express  its  whole 
meaning  or  necessarily  determine  the  inten- 
tion of  its  use.  If  so,  interpretation  would 
not  be  difScult,  and  the  application  of  the 
language  of  a  law  or  contract  would  be  as 
unerring  as  easy. 

"Actual,"  of  course,  means  existent,  but  it 
does  not  preclude  change.  Nor  does  the  word 
"establish"  convey  the  idea  of  permanency. 
As  used  in  the  statute,  it  has  no  such  mean- 
ing. The  power  of  the  board  of  supei-visors 
ia  not  exhausted  by  one  exercise,  nor  has  its 
result  unalterable  fixity.  It  is  beyond 
cluuige  only  for  a  year.  The  language  of  the 
statute  is  "at  any  time  after  the  establish- 
ment of  such  water  rates  by  any  board  of 
supervisors  of  this  state  the  same  may  be  es- 
tablished anew  or  abrogated  in  whole  or  in 
part  by  such  board,  to  take  effect  at  not  less 
than  one  year  next  after  such  first  establish- 
ment.    .    .    ." 

It  is  manifest  to  construe  the  word  "estab- 
(«»J  lish"  to  mean  "to  •fix  unalterably"  would 
throw  the  powers  of  the  board  of  supervisors 
into  confusion  and  contradiction. 

To  say  that  the  rates  are  unalterable  for 
a  year  would  prove  nothing.  Such  effect 
comes,  not  from  the  use  of  the  word  "estab- 
lish," but  from  other  words,  and,  but  for 
them,  rates  established  might  "be  established 
Mtew**  aa  often  as  the  board  of  supervisors 
might  choose.  Nor  can  it  be  said  that  the 
word  means  one  thing  when  applied  to  the 
power  of  the  board  of  supervisors,  and  an- 
otner  thing  when  applied  to  the  power  of  the 
company.  To  say  so  is  to  abandon  the  argu- 
ment. Thai  depends  upon  the  meaning  of 
the  word  "establish"  to  be  "to  fix  unaltera- 
bly,"— ^to  mean  of  itself,  and  in  its  use,  ner- 
manence  and  unchangeability.  If  it  does 
not  moan  that  of  itself,  there  is  an  end  of  the 
argument,  for  there  is  nothing  in  the  act  or 
its  purpose  which  would  give  it  such  mean- 
ii^  when  expressing  the  power  of  the  com- 
pany, and  something  else  when  expressing 
the  power  of  the  board  of  supervisors.  The 
purpose  of  the  act  rejects  such  view.  Its 
purpose  is  rq^lation,  deliberato  and  judicial 
and  periodical  regulation  by  a  selected  tri- 
bunal, and  we  cannot  believe  that  the  legisla- 
ture intends  by  an  absolute  and  peremptory 
provision  to  fix  rates  upon  the  water  compa- 
nies unalterable  by  them,  no  matter  what 
change  in  conditions  might  supervene. 
Against  rates  which  may  become  unreasona- 
bly high,  the  statute  gives  relief  to  consimiers 
through  petition  to  the  board  of  supervisors. 
Bates  which  may  become  unreasonably  low, 
it  nurely  does  not  intend  to  impose  on  the 
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companies  forever,  except  aa  relief  may  come 
from  the  voluntary  justice  of  its  customers 
or  by  a  violation  of  the  statute  and  appeal 
to  the  courts.  There  is  nothing  in  the  act  to 
indicate  such  purpose,  nor  does  it  need  to 
have  such  purpose.  Its  dominant  idea  is  the 
regulation  of  rates  by  law,  not  commanded 
to  be  exercised  by  the  governing  bodies  aa  a 
voluntary  duty  as  establishing  rates  in  cities 
and  towns,  but  exercised  when  invoked  by  pe- 
tition. Until  the  necessity  of  that,  what 
more  natural  and  just  than  to  leave  the  right 
with  the  water  companies  and  recognize  it 
as  legal.  This  is  the  meaning,  we  think,  of 
the  provisions  of  $$  6  and  8,  supra.  To  so 
interpret  tnem  mijces  the  scheme  of  regula- 
tion complete — adecj^uate,  without  being  med- 
dlesome or  'oppressive.  The  power  of  regula-  [40] 
tion  is  asserted  and  provided  for,  and  ready 
to  be  exercised  to  correct  abuse,  and  who 
doubts  but  that  its  exercise  would  be  in- 
voked. 

The  appellants  assign  many  errors  upon 
the  action  of  the  circuit  court  in  sustaining 
the  exceptions  to  the  answer  made  in  the 
original  suit.  It  would  extend  the  opinion 
to  too  great  length  to  consider  them  sepa- 
rately They  are  reduced  to  and  depend  upon 
the  claim  Uiat  they  constituted  a  submission 
of  the  case  on  bill  and  answer,  and  if  the  lat- 
ter traversed  any  material  allegation  of  the 
bill  it  could  not  be  taken  pro  confesso,  and  a 
decree  entered  upon  it  would  be  erroneous. 
{Re  Sanfori  Fork  <t  Tool  Co.  160  U.  S.  247, 
40  L.  ed.  414,  16  Sup.  Ct.  Bep.  291). 

The  application  of  the  principle  is  claimed 
upon  the  ground  that  the  answer  denies  that 
the  rate  of  $3.50  per  acre  per  annum  is  un- 
reasonable or  that  the  increased  rate  of  $7.00 
per  acre  is  reasonable. 

The  circuit  court  held  that  issue  was  not 
open  to  its  decision.  It  said  that  if  the  rates 
established  by  the  board  of  supervisors  were 
unreasonable  they  could  only  be  annulled. 
In  no  case  would  the  court  fix  them.  "There- 
fore," it  was  further  said,  "it  is  not  for  the 
court  in  the  present  case  to  go  into  the  ques- 
tion of  reasonableness  of  the  rates  estab- 
lished by  the  complainant,  and  which  it  seeks 
to  enforce.  If  unreasonable,  and  the  con- 
sumers are  for  that  reason  dissatisfied  there- 
with, resort  must  first  be  bad  to  the  body 
denignated  by  the  law  to  fix  proper  rates,  to 
wit,  the  hoard  of  supervisors  of  San  Di^o 
county." 

We  concur  in  this  view,  and  finding  no  er^ 
ror  in  the  decree  it  is  affirmed. 


•EBEN    J.    KNOWLTON  and  Thomas  A.  [*!] 
Buffum,  Executors  of  the  Last  Will  and 
Testament   of   Edwin   F.   Knowlton,   De- 
ceased, Plffa.  in  Err., 

V. 

FRANK  R.  MOORE,  United  States  Collector 
of  Internal  Revenue,  First  Collection  Dis- 
trict, Stete  of  New  York. 

(See  S.  C.  Seportors  ed.  41-111.) 

War  revenue  act — tcui  on  legaeiee  and  in- 
heritancea — nature   of   tax — oonstitution' 


NOTB. — At  to  tame*  on  tuceettion  and  coXlat- 
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ttUtjf  of  aet — direot  taw — uniformitjf — 
application  to  Dittrict  of  Columbia — dj- 
greet  of  relationship— pt-ogretsive  rato — 
amount  of  estate  or  of  legacy. 

1.  The  taxea  oiMn  Icgacln  and  dlstrlbntlye 
(hares  of  peraooal  property,  which  are  Im- 
poied  by  the  war  revenae  act  of  Jane,  1898 
(30  Stat,  at  L.  448),  H  29,  80,  are  Imposed 
upon  the  transmission  or  receipt  of  such  In- 
heritances and  legacies,  and  not  upon  the 
right  of  the  state  to  regulate  the  devolution 
of  property  upon  death. 

2.  The  heading  to  a  section  of  a  statute  Is 
proper  to  be  considered  In  Interpreting  the 
statute,  when  ambiguity  exists  and  a  litem! 
Interpretation  will  work  out  wrong  or  Injury. 


J.  United  States  for  the  Eastern  District  ot 
New  York  to  review  a  decision  dismissing  * 
suit  to  recover  an  amount  paid  to  the  inter- 
nal   revenue  collector  under  protest    R«- 

The  amount  of  each  particular  legacy  ori**!!2~".     .  i  ».  j  .     jv 

distributive  share,  and  not  the  sum  of  thel^  The  facts  are  stated  in  the  opinion. 


whole  personal  estate  of  a  decedent,  is  the 
amount  on  which  the  progressive  rate  of  tax 
is  Imposed  by  the  war  revenue  act  of  June, 
1808.  ii  29,  80,  and  by  which  the  rate  is 
measured. 

4.  A  particular  construction  of  a  statute 
which  will  occasion  great  inconvenience  or 
produce  inequality  and  injustice  Is  to  be 
avoided,  if  another  more  reasonable  interpre- 
tation Is  present  in  the  statute. 

•.  The  direct  taxes  which  must  be  appor- 
tioned under  U.  S.  Const,  art.  1,  i  10,  do  not 
Include  the  tax  on  the  transmission  or  receipt 
of  legacies  and  distributive  shares  of  personal 
property,  imposed  by  the  war  revenue  ac  of 
June,  1898,  ii  29,  SO,  as  that  tax  Is  a  duty 
or  excise,  as  distinguished  from  a  tax  on 
property. 

9.  The  nnlfonnlty  required  by  V.  8.  Const, 
art.  1,  I  9,  providing  that  "duties,  Imposts, 
and  excises  diall  be  uniform  throughout  the 
United  States,"  is  not  an  Intrinsic  uniformity 
relating  to  the  Inherent  character  of  the  tax 
•s  respects  its  operations  on  Individuals,  but 
Is  merely  a  geographical  nnlfonnlty  requiring 
the  same  plan  and  the  same  method  to  be 
operative  throughout  the  United  Statea 

T.  An  application  of  the  war  revenue  act  of 
Jnne,  1898,  to  the  District  of  Columbia  Is  se- 
cured by  {  81,  which  Incorporates  therein  the 
laws  relating  to  the  assessment  of  taxes, 
thereby  including  V.  S.  Bev.  8Ut.  i  8140, 
which  requires  the  District  of  Columbia  to  t>e 
regarded  as  a  state  in  construing  the  Inter- 
nal revenue  laws. 

•.  A  difference  between  the  testamentary  nuS 
intestacy  laws  of  the  states  does  not  prevent 
the  geographical  uniformity  of  the  war  rev- 
enue act  of  June,  1898,  Ii  29,  80,  nnder  which 
the  primary  right  of  taxation  upon  le^cles 
and  distributive  shares  depends  upon  the  de- 
gree of  relationship  or  want  of  relationship 
to  the  deceased,  since  the  rate  is  the  same 
wherever  the  degree  of  relationship  or  the 
want  of  relationship  is  the  same,  so  that  the 
rule  is  uniform,  although  there  may  be  dif- 
ferent conditions  among  the  states  as  to  the 
objects  upon  which  the  tax  Is  levied. 

9.  The  progressive  rate  feature  of  the  war  rev- 
enue act  of  June,  1898,  |{  29,  30,  by-  which 
the  rates  are  graded  in  accordance  with  the 
amounts  of  the  legacies  or  distributive  shares, 
and  progressively  Increased  as  those  amuuntk 
increase,  cannot  be  held  nnconstltutlonal  on 
the  ground  that  it  Is  repugnant  to  funda- 
mental principles  of  equality  and  Justice ;  but 


the  question  whether  a  progressive  tax  Is 
more  Just  and  equal  than  a  proportional  oas 
Is,  in  the  absence  of  constitutional  llmitatioo, 
a  legislative,  and  not  a  Judicial,  question. 


[No.  387.] 

Argued  December  S,  6,   7,   1899. 
May  H,  1900. 
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trot  tnheritaneet — see  Be  Howe  (N.  Y.)  2  L. 
K.  A.  825,  and  note:  Wallace  v.  Myers  (C.  C. 
S  D.  N.  Y.)  4  L.  R.  A.  171,  and  note :  Com.  v. 
l-erguson  (Pa.)  10  L.  R.  A.  240;  Re  Romaine 
<N'.  Y.)  12  L.  R.  A.  401.  See  also  note  to 
STO 


Ur.  J.  O.  Carlisle  argued  the  cause  and, 
with  Jfessrs.  Peter  B.  Olney,  William  Ed- 
mond  Curtis,  Henry  U.  Ward,  Ward  B. 
Chamberlin,  Oeorge  F.  Chamberlin,  Julien 
T.  Davies,  Frederic  R.  Ooudert,  Jr.,  B.  8. 
Mansfield,  and  W.  8.  B.  Hopkins,  filed  a. 
brief  for  plftintiffs  in  error. 

Mr.  CluurlM  H.  Otis  also  argued  the 
cause  and,  with  Mr.  John  O.  Oarlule,  filed 
a  brief  for  plaintiffs  in  error. 

Mr.  Wheeler  H.  Peekham  also  argued 
the  cause  and  filed  a  brief  for  plaintifh  iB 
error. 

Mr.  Henry  M.  Ward  filed  a  separate  brief 
for  plaintiffs  in  error. 

Messrs.  Thomas  B.  Reed  and  Tkonta» 
Thacheir  also  filed  a  brief  for  plaintiffs  in  er- 
ror. 

Holicitor  General  Rlohards  argued  ths 
cause  and  filed  a  brief  for  defenduit  in  er- 
ror. 

Contentions  of  oonnael  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Wklie  delivered  the  opinion  (4SJ 

of  the  court: 

The  act  of  Congress  of  June,  1898,  which  is 
usually  spoken  of  as  the  war  revenue  act  ( 30 
Stat,  at  li.  448,  chap.  448 ) ,  imposes  various 
stamp  duties  and  other  taxes.  Sections  29 
and  30  of  the  statute,  which  are  therein  pre- 
faced by  the  heading  "Legacies  and  Distribu- 
tive Shares  of  Personal  Property,"  provide 
for  the  assessment  and  collection  of  the  par- 
ticular taxes  which  are  described  in  the  sec- 
tions in  question.  To  determine  the  issues 
which  arise  on  this  record  it  is  necessary  to 
decide  whether  the  taxes  imposed  are  void 
because  repugnant  to  the  Constitution  of  the 
United  States,  and,  if  they  be  valid,  to  ascer- 
tain and  define  their  true  import. 

The  coutrovcrsy  was  thus  engendered :  Ed- 
win F.  Knowlton  died  in  October,  1898,  is 
the  borough  of  Brooklyn,  state  of  New  York, 
v.'herc  he  was  domiciled.  His  will  was  pro- 
bated, and  the  executors  named  therein  wer* 
duly  qualified.  As  a  preliminary  to  the  as- 
sessment of  the  taxes  imposed  by  the  provi- 


Magonn  ▼.  Illinois  Trust  &  Sav.  Bank.  42  L. 
ed.  V.  a.  1037. 

As  to  title  as  aid  to  Interpretatton  of  sta$- 
«(«— see  note  to  People  ex  rel.  Hart  v.  UcBI- 
roy   (Mich.)   2  L.   B.  A.  609. 
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Bions  of  the  statute,  the  collector  of  internal 
revenue  demanded  of  the  executors  that  they 
make  a  return  showing  the  amount  of  the 
personal  estate  of  the  deceased,  and  disclos- 
int:  the  legatees  and  distributees  thereof. 
The  executors,  asserting  that  they  were  not 
obliged  to  make  the  return  because  of  the 
nnooBstitutionality  of  §§  29  and  30  of  the 
■tatute,  nevertheless  complied,  under  protest. 
The  reiMjrt  disclosed  that  the  personal  estate 
was  appraised  at  $2,024,029.03,  and  afforded 
full  information  as  to  those  entitled  to  take 
the  same:  The  amount  of  the  tax  assessed 
was  the  sum  of  $42,084.67.  This  was 
reached  according  to  the  computation  shown 
in  the  table  which  is  printed  in  the  margin.l 

(A4]  *It  is  apparent,  from  the  table,  thatthecol- 
leetor,  whilst  levying  the  tax  on  the  legacies 
and  distributive  shares,  or  the  right  to  receive 
the  same,  yet,  for  the  purpose  of  fixing  the 
rate  of  the  tax,  to<^  into  view  the  whole  of 
the  personal  estate  of  the  deceased.  That  is, 
whilst  the  tax  was  laid  upon  the  legacies,  the 
rate  thereof  was  fixed  by  a  separate  and  dis- 
tinct right  or  thing,  the  entire  personal  es- 
tate of  the  deceased.  The  executors  protest- 
ed against  the  entire  tax,  and  also  as  to  the 
method  bv  which  it  was  assessed.  The 
grounds  of  the  protest  were  as  follows: 

"1.  The  provisions  of  the  act  of  Congress 
under  which  it  is  sought  to  impose,  assess, 

{45]  E^nd  collect  the  said  tax  or  duty  are  in  'vio- 
lation of  the  provisions  of  article  1,  sections 
8  and  9,  of  tne  Constitution  of  the  United 
States,  and  are  therefore  void. 


"2.  The  legacies  to  George  W.  Knowlton, 
Charlotte  A.  Batchelor,  the  Unitarian 
Church  of  West  Upton,  Mass.,  each  amount 
to  less  than  $10,000,  and  are  not  subject  to 
any  tax  or  duty  under  the  said  provisions  of 
the  said  act  of  Congress,  even  if  such  provi- 
sions be  not  unconstitutional  end  void. 

"3.  The  legacy  to  Eben  J.  Knowlton,  a 
brother  of  the  testator,  amounts  to  only 
$100,000,  aiid  under  the  said  provisions  of 
the  said  act  should  be  taxed  at  the  rate  of 
$1.12yx  per  $100,  and  not  at  the  rate  of  $2.25 
per  $100,  even  if  said  act  be  not  unconstitu- 
tional and  void." 

Demand  having  been  made  by  the  collector 
for  the  payment,  accompanied  with  a  threat 
to  distrain  in  case  of  refusal,  the  tax  was 
paid  under  written  protest,  which  repeated 
the  grounds  above  stated.  In  the  receipt 
given  it  was  recited  that  the  tax  had  been 
paid  under  protest  to  avoid  the  use  of  com- 
pulsory process.  A  petition  for  refunding 
was  subsequently  presented  by  the  executors, 
in  which  the  grounds  of  the  protest  were  re- 
iterated. The  commissioner  of  internal  rev- 
enue having  made  an  adverse  ruling,  the 
present  suit  was  commenced  to  recover  the 
amount  paid.  The  facts  as  to  the  assess- 
ment and  collection  of  the  taxes  were  averred, 
and  the  refusal  of  the  internal  revenue  com- 
missioner to  refund  was  alleged.  The  peti- 
tion for  refunding  was  made  a  part  of  the 
pleadings.  The  right  to  repayment  was  based 
upon  the  averment  that  the  sections  of  the 
statute,  under  authority  of  which  the  amount 


Belatlon- 

tNames  of  persons  entlUed  to  bene- 

shipof 
benenolary 

Clear  value 

Amount  tax- 

Kate 
for 

Amount 

flolal  Interest  In  said  property. 

to  persons 
who  died 

of  legacy. 

able. 

evciy 

of  tax. 

$1UU. 

possessed. 

Uary,     CoontcM    von     Franeken 

SierstorpS 

Daughter 

rumltore. Sl.Oes, 

Cash  legacy 100,000. 

Income   for   life   on 

residnary     estate. 

amountine  to  S2,- 
348,734.87.     Coun- 

tess SierstorpS  be- 

came 28  years  of 

aee     on    July     2, 
1808.  Present  value 

of  her  life  Interest 

In    said    residuary 
estate,      estimated 

according  to  Unit- 

ed   States    tables, 

Is $1,680,081.85 

$1,781,996  35 

100  00 

6,000  00 

$1,731,096  35 

100  00 

6,000  00 

2  25 
2  25 
2  25 

$38,900  92 

2  25 

112  50 

George  W.  Knowlton ••••••*. 

BrotheV.*.' 
Sister.... 

Charlotte  A.  Batchelor 

Eben  J.  Knowlton 

Brother... 

100,000  00 

100,000  00 

2  25 

2,250  00 

Unitarian  Church  of  West  Upton, 

^ass 

None 

6,000  00 

6,000  00 

16  00 

750  00 

The  remainder  of  said  residuary  es- 

tate Is  subject  to  contingencies, 
and    the    Individuals    who    will 

ultimately  become  entitled  to  the 

■ame  on  tbeir  degree  of  relation- 

ship to  the  testator  cannot  be  de- 

termined until  after  the  termi- 

nation of  two  lives  now  In  being. 

The  present  value  of  the  said  re- 

mainder of  said  residuary  estate, 
estimated  as  aforesaid.  Is  |717,- 

ses.so 

717.803  SO 

Total 

$2,539,899  65 

$1,842,006  35 

$42,084  67 

178  V.  n. 


971 


Digitized  by 


Google 


4(M8 


SOPBEHE  C!OUBT  Or  THK  URTIXD  STATES. 


Oct. 


had  been  ftssessed  and  collected,  were  uncon- 
stitutional. The  circuit  court  sustained  a 
demurrer,  on  the  ground  that  no  cause  of  ac- 
tion was  alleged.  The  claim  was  rejected, 
and  the  suit  was  dismissed  with  costs. 

The  questions  which  arise  on  this  writ  of 
error  to  review  the  judgment  of  the  circuit 
court  are  fourfold:  First,  that  the  taxes 
should  have  been  refunded  because  they  were 
direct  taxes,  and  not  being  apportioned  were 
hence  repugnant  to  article  1,  section  8,  of 
the  Ck>nstitution  of  the  United  States;  sec- 
ond, if  the  taxes  were  not  direct,  they  were 
levied  on  rights  created  solely  by  state  law, 
depending  for  their  continued  existence  on 
the  consent  of  the  several  states,  a  volition 
[49]  which  Congress  *has  no  power  tocontrol,and 
as  to  which  it  could  not,  therefore,  exercise 
its  taxing  authority;  third,  if  the  taxes  were 
not  direct,  and  were  not  assessed  upon  ob- 
jects or  rights  which  were  beyond  the  reach 
of  Congress,  nevertheless  the  taxes  were  void, 
because  they  were  not  uniform  throughout 
the  United  States,  as  required  by  article  1, 
section  9,  of  the  Constitution  of  the  United 
States;  fourth,  because,  although  the  taxes 
be  held  to  have  been  in  all  respects  constitu- 
tional, nevertheless  they  were  illegal,  since 
in  their  assessment  the  rate  of  the  tax  was 
determined  by  the  aggregate  amount  of  the 
personal  estate  of  the  deceased,  and  not  by 
the  sum  of  the  legacies  or  distributive  shares, 
or  the  right  to  tiUce  the  same,  which  were  the 
objects  upon  which  by  law  the  taxes  were 
placed. 

Although  it  may  be,  in  the  abstract,  an 
analysis  of  these  questions  in  logical  se- 
quence would  require  a  consideration  of  the 
propositions  in  the  order  just  stated,  we 
shall  not  do  so  for  the  following  reasons: 
The  inquiry  whether  the  taxes  are  direct  or 
indirect  must  involve  the  prior  determina- 
tirni  01  the  objects  or  rights  upon  which  by 
law  they  are  imposed  and  assessed,  since  it 
becomes  essential  primarily  to  know  what 
the  law  assesses  and  taxes  in  order  to  com- 
pletely learn  the  nature  of  the  burden.  So, 
also,  to  solve  the  contention  as  to  want  of 
uniformity,  it  is  requisite  to  understand  not 
only  the  objects  or  rights  which  are  taxed, 
but  the  method  ordained  by  the  statute  for 
assessing  and  collecting.  This  must  be  the 
case,  since  uniformity,  in  whatever  aspect  it 
be  considered,  involves  knowledge  as  to  the 
operation  of  the  taxing  law,  an  understand- 
ing of  which  cannot  be  arrived  at  without  a 
clear  conception  of  what  the  law  commands 
to  be  done.  For  these  reasons  we  shall  first, 
in  a  general  way,  consider  upon  what  rights 
or  objects  death  duties,  as  they  are  termed  in 
England,  are  imposed.  Having,  from  a  review 
of  the  history  of  such  taxes,  reached  a  con- 
elusion  on  this  subject,  we  shall  decide 
whether  Congress  has  power  to  levy  such 
taxes.  This  being  settled,  we  shall  analyze 
the  particular  act  under  review,  for  the  pur- 
pose of  ascertaining  the  precise  form  of  tax 
for  which  it  provides  and  the  mode  of  as- 
sessment whicn  it  directs.  These  questions 
[•7]  being  disposed  of,  we  'shall  determine  wheth- 
er the  taxes  which  the  act  imposes  are  void, 
STS 


because  not  apportioned,  or  for  the  wsat  if 
uniformity. 

It  is  conceded  on  all  sides  that  the  kfj 
and  collection  of  some  form  of  death  doty  is 
provided  by  the  sections  of  the  law  in  que*- 
lion.  Bearing  this  in  mind,  the  exact  tea 
of  the  tax  and  the  method  of  its  aascaaiueat 
need  not  be  presently  defined,  since  doing  ■• 
appropriately  belongs  to  the  more  specific  in- 
terpretation of  the  statute  to  which  we  shall 
hereafter  direct  our  attention.  Taxes  of  this 
general  character  are  universally  Aatn^,^ 
to  relate,  not  to  property  eo  nomine,  but  to 
its  passage  by  will  or  by  descent  in  eaaes  of 
intestacy,  as  distinguished  from  taxes  in- 
posed  on  property,  real  or  personal,  as  sock, 
because  of  its  ownership  and  possession.  In 
other  words,  the  public  contribution  which 
death  duties  exact  is  predicated  on  the  pass- 
ing of  property  as  the  result  of  death,  as 
distinct  from  a  tax  on  property  disassociated 
from  its  transmission  or  receipt  by  will,  or 
as  the  result  of  intestacy.  Such  taxes  so 
considered  were  known  to  the  Romaa  law 
and  the  ancient  law  of  the  continent  of  En- 
rope,  3  Smith,  Wealth  of  Nations,  Londoa 
ed.  1811,  p.  311.  Continuing  the  rule  of  the 
ancient  French  law,  at  the  present  day  in 
France  inheritance  and  ]ega.cj  taxes  are  en- 
forced, being  collectible  as  stamp  duties. 
They  are  included  officially  under  the  general 
denomination  of  indirect  taxes,  for  the  rea- 
son that  all  inheritance  and  legacy  taxes  art 
considered  as  levied  on  the  "occasion  of  a 
particular  isolated  act."  This  view  of  th* 
inheritance  and  l^acy  tax  conforms  to  the 
oSicial  definition  of  indirect  taxes,  antoag 
which  inheritance  and  legacy  taxes  an 
classed,  which  prevails  in  Fnuice  at  the  prsn- 
ent  day.    The  definition  is  as  follows: 

"Direct  taxes  bear  immediately  upon  per- 
sons, upon  the  possession  and  enjoyments  e< 
rights;  indirect  taxes  are  levied  upon  ths 
happening  of  an  event  or  an  exchange." 

In  Germany  and  other  continental  eoon- 
tries  in  various  forms  death  duties  are  en- 
forced, in  the  main,  by  way  of  stamp  datiea. 
lliey  are  there,  both  in  theory  and  in  prac- 
tice, treated  as  resulting  from  the  occasion  of 
death,  and  hence  as  not  l^ally  equivalent 
with  taxes  levied  on  property  merely  btcanit 
of  its  'ownership.  Cohn,  Seienee  of  Finance  [tf! 
(Veblen's  translation),  81  282.  283,  SSO; 
Dos  Passos,  Inheritance  Tax  Law,  |  1. 

The  term  "Death  Duties,"  by  which  in- 
heritance and  legacy  taxes,  in  whaterer  torm 
imposed,  are  described  in  England,  indientss 
the  generic  nature  of  such  taxes.  la  Han- 
son's Death  Duties,  p.  1,  it  is  said:  "Histari- 
cally,  probate  duty  is  the  oldest  form  of  deatk 
duty,  having  been  established  in  1894."  TW 
probate  duty  thus  referred  to  was  a  fixed  tax 
dependent  on  the  sum  of  the  personal  sstatt 
within  the  jurisdiction  of  the  probate  eoort, 
payable  on  the  grant  of  letters  of  probate  ky 
means  of  stamp  duties,  and  was  trnted  as  aa 
expense  of  administration  to  be  dedocttd  oet 
of  the  residue  of  the  estate.  In  1780  this  tax 
was  supplemented  by  what  became  known  s« 
a  legacy  tax,  at  first  collected  by  means  M  s 
stamp  affixed  to  the  receipt,  eridenciaic  ^ 
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payment  of  a  legacy  or  ahare  in  the  perBonal 
property  of  a  deceased  person.  It  is  unneces- 
sary to  consider  the  chafage  in  the  mere  form 
of  this  latter  tax.  The  tax  was  not  deducted 
as  an  expense  of  administration,  but  was 
charged  and  collected  upon  the  passing  of  the 
individual  legacies  or  interests  upon  which  it 
was  imposed.  In  1853  the  probate  duty  tax 
and  the  legacy  tax,  just  referred  to,  were  sup- 
plemented by^  tax  known  as  the  succession 
duty.  This  law  reached  interests  in  real 
estate  pasuing  or  acquired  by  the  death  of  a 
person  and  interests  in  personal  property  not 
covered  by  the  legacy  act.  This  also  was  not 
treated  as  an  expense  of  administration,  but' 
was  charged  upon  and  collected  out  of  the 
particular  interests  subjected  to  the  tax. 

The  nature  of  the  succession  duty  is  shown 
by  the  second  section  of  the  act  defining  the 
same,  which  is  thus  condensed  by  Hanson  at 
page  40  of  his  treatise : 

"Succession  duty  is  a  tax  placed  on  the 
gratuitous  acquisition  of  property  which 
passes  on  the  death  of  any  person,  by  means 
of  a  transfer  (called  either  a  disposition  or  a 
devolution)  from  one  person  (called  the  pred- 
ecessor) to  another  person  (called  the  suc- 
cessor). Property  chargeable  with  this  tax 
is  called  a  succession." 

By  the  finance  act  of  1894,  the  probate  duty 
was  superseded  by  what  was  termed  the  es- 
[4W]  tate  duty.  This,  like  the  probate  'duty,  was 
a  tax  distinct  from  those  imposed  by  the 
legacy  and  succession  duty  acts  upon  the  re- 
ceipt of  real  or  personal  property,  or  an  in- 
terest therein,  although  in  some  administra- 
tive features  it  modified  or  regulated  the  sub- 
ject of  a  succession  duty.  This  tax  is  pay- 
able out  of  the  general  revenue  of  the  estate. 
Re  Bourne.  [1893]  1  Ch.  188,  cited  by  Han- 
ton  at  p.  364. 

The  principle  upon  which  the  tax  rests  is 
thus  stated  by  Hanson  at  p.  63 : 

"The  new  duty  imposed  by  the  finance  act, 
and  called  estate  duty,  as  has  been  said  above, 
supersedes  probate  duty;  but  the  key  to  the 
construction  of  the  finance  act  lies  in  remem- 
bering that  the  new  estate  duty,  although  it 
is  leviable  on  property  which  was  left  un- 
touched by  probate  duty,  such  as  real  estate, 
yet  is  in  substance  of  the  same  nature  as  the 
old  probate  duty.  What  it  taxes  is  not  the 
interest  to  which  some  person  succeeds  on  a 
death,  but  the  interest  which  ceased  by  rea- 
son of  the  death.  Unless  this  principle  is 
kept  clearly  in  view,  the  mind  is  constantly 
tempted  by  the  wording  of  the  act  to  revert 
to  principles  of  succession  duty  which  have 
no  real  connection  with  the  subject." 

This  summary  suffices  to  indicate  the 
oripin,  the  development,  and  the  theory  un- 
derlying death  duties.  A  full  analysis  there- 
of will  be  found  in  Dowell's  History  of  Taxa- 
tion, vol.  3,  pp.  148  et  aeq.;  in  Hanson's 
Death  Duties;  and  in  the  treatise  of  Vo» 
Passos,  S  4,  and  notes,  where  the  various  acts 
are  referred  to. 

In  the  colonies  of  Great  Britain  death 
dntics,  as  a  general  rule,  obtain.  Some  of  the 
sintutes  are  modeled  upon  those  of  the 
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mother  country,  and  levy  taxes  on  legacies, 
etc.,  passing,  measured  by  their  value  and  on 
the  estate  proper.  Others,  again,  have  merely 
the  estate  tax  without  the  legacy  tax.  The 
statutes  are  reviewed  in  the  appendix  to 
Hanson's   treatise,  banning  at  page  717. 

A  retrospective  study  of  the  death  duty 
laws  enacted  in  our  own  country,  natiomU 
and  state,  will  show  that  they  rest  upon  the 
same  fundamental  conception  which  hae 
caused  the  adoption  of  like  statutes  in  other 
countries;  and  especially  in  their  national 
development  do  they  substantially  conform 
(to  the  'extent  to  which  they  go)  to  the [50] 
evolution  of  the  system  in  England. 

As  early  as  1797  Congress  imposed  a  leg- 
acy tax.  1  Stat,  at  L.  527,  chap.  11.  This 
act  was  probably  the  outgrowth  of  a  recom- 
mendation contained  in  a  report  of  the  com- 
mittee of  ways  and  means,  presented  in  the 
House  on  Tuesday,  March  17,  1796.  Annals 
of  Congress,  Fourth  Congress,  1st  sess.  pp. 
993  et  »eq.  The  re{tort  recommended,  1,  the 
collection  of  $2,000,000  dollars  by  a  direct 
tax;  2,  the  imposition  of  "a  dut}/  of  2  per 
centum  ad  valorem  ...  on  all  testa- 
mentary dispositions,  descents,  and  succes- 
sions to  the  estates  of  intestates,  excepting 
those  to  parents,  husbands,  wives,  or  lineal 
descendants;"  3,  the  imposition  of  various 
stamp  duties;  and,  4,  an  increase  of  the  duty 
on  carriages.  The  act  of  1797  continued  in 
force  until  June  30,  1802.  2  Stat,  at  L. 
148,  chap.  19.  In  this  act,  as  in  the  English 
legacy  duty  statute  of  1780  and  supplemen- 
tary statutes,  the  mode  of  collection  provided 
was  by  stamp  duties  laid  on  the  receipts  evi- 
dencing the  payment  of  the  legacies  or  dis- 
tributive shares  in  personal  property,  and 
the  amount  was,  like  the  English  legacy  tax, 
charged  upon  the  legacies  and  not  upon  the 
residue  of  the  personal  estate.  The  text  of 
the  statute  is  printed  in  the  margin.f 

*In  sections  111  and  112  of  chapter  119, fSH 
act  of  July  1,  1862  ( 12  Stat,  at  L.  485,  chap. 
119),  a  legacy  tax  was  again  enacted.  Like 
in  character  to  the  act  of  1797,  this  was  a 
tax  imposed  on  legacies  or  distributive  shares 
of  personal  property.  But  in  the  same  chap- 
ter was  contained  still  another  form  of  death 
duty.  By  section  194  a  probate  duty,  pro> 
portioned  to  the  amount  of  the  estate  and  to 
be  paid  by  way  of  stamps,  was  levied.  The 
result  of  the  act  of  18G2,  therefore,  was  to 
cause  the  death  duties  imposed  by  Congress 
to  greatly  resemble  those   then   existing  in 


tCbapter  XI.,  July  6,  1797. 
"See.  1.  Be  it  enacted  by  the  Senate  and  the 
Haute  of  Ueprctentatives  of  the  United  Statet 
of  America  in  Vongrete  a»»cmbled.  That  from 
and  after  the  tbirty-flrst  da;  of  December  next, 
there  shall  be  levied,  collected,  and  paid  through- 
out the  United  States  the  several  stamp  duties 
(olIuwiDK,  to  wit:  For  every  sklo  or  piece  of 
vellum  or  parchment  or  sheet  or  piece  of  paper 
upon  which  shall  be  written  or  printed  any  or 
either  of  the  Instruments  or  writings  following, 
to  wit :  .  .  .  any  receipt  or  other  discharge 
for  or  on  account  of  any  legacy  left  by  any  will 
or  other  testamentary  Instrument,  or  for  any 
share  or  part  of  a  personal  estate  divided  by 
force  of  any  statute  of  distributions,  the  amount 
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England ;  that  is,  flrat,  a  legacy  tax,  charge- 
able against  each  legacy  or  distributive  share, 
and  a  probate  duty  chargeable  against  the 
mass  of  the  estate.  The  only  difference  be- 
tween the  system  created  by  the  act  of  1862 
and  that  existing  in  England  was  that  the 
act  of  1862  did  not  embody  the  succession  tax 
provided  for  in  England,  by  which  interests 
in  real  estate  passing  by  death  were  sub- 
jected to  a  duty.  A  detailed  reference  to  the 
provisions  of  the  act  of  1862  need  not  be 
made,  because  we  shall  have  occasion  to  do 
so  in  considering  the  legislation  which,  in 
18C4,  in  effect  re-enacted,  although  largely 
increasing  the  rates,  both  the  probate  duty 
or  tax  on  the  whole  estate  and  the  legacy  tax 
on  each  particular  legacy  or'  distributive 
share.  The  act  of  1864,  however,  added,  in 
separate  sections,  a  duty  on  the  passing  of 
real  estate,  in  substantial  harmony  with  the 
principle  of  the  succession  tax  expressed  in 
the  English  succession  duty  act.  Thus  it 
came  to  pass  that  the  system  of  death  duties 
prevailing  in  England  and  that  adopted  by 
Congress — leaving  out  of  view  the  differences 
in  rates  and  the  administrative  provisions — 
were  substantially  identical,  and  of  a  three- 
fold nature,  that  is,  a  probate  duty  charged 
upon  the  whole  estate,  a  legacy  duty  charged 
upon  each  legacy  or  distributive  share  of  per- 
sonalty, and  a  succession  duty  charged 
against  each  interest  in  real  property.  The 
act  of  1864  was  amended  in  several  particu- 
lars by  the  act  of  July  13,  1866  ( 14  SUt.  at 
lC8]I->-  140,  chap.  184).  These  amendments, 'how- 
ever, did  not  materially  modify  the  system 
of  taxation  provided  in  the  act  of  1864. 

Whilst  the  general  plan  of  the  act  of  1864 
shows  that  it^  framers  had  in  mind  the  Eng- 
lish law,  this  fact  was  conclusively  demon- 
strated by  section  127,  wherein  the  succes- 
sion or  real  estate  inheritance  tax  was  defined 
in  substantially  similar  terms  to  that  con- 
tained in  the  English  succession  duty  act. 
The  identity  of  the  conception  embodied  in 
the  act  of  1864  with  that  existing  in  Eng- 
land was  observed  by  this  court  in  8choley 
V.  Rew,  23  Wall.  349,  23  L.  ed.  102,  where,  in 
holding  that  the  subject-matter  of  the  as- 
sessment of  a  succession  tax  was  the  devolu- 
tion of  the  estate  or  the  right  to  become 
beneficially  entitled  to  the  same,  etc.,  the 
court  said  (p.  349,  L.  ed.  p.  102)  : 

"Decided  support  to  the  proposition  that 
such  is  the  true  theory  of  the  act  is  derived 
from  the  fact  that  the  act  of  Parliament 
from  which  the  particular  provision  under 
discussion  was  largely  borrowed  has  received 
substantially  the  same  construction." 

In  the  sUtute  of  August  27,  1894  (28  Stot. 
at  L.  509,  chap.  349 ) ,  what  was  in  effect  a 
legacy  tax  was  imposed  by  the  provisions  of 


section  28.  28  Stat,  at  L.  563,  chap.  349. 
The  tax  was  eo  nomine  an  income  tax,  but 
was  in  one  respect  the  legal  equivalent  of  a 
legacy  tax,  since  among  the  items  going  to 
make  up  the  annual  income  which  was  taxed 
was  "money  and  the  value  of  all  personal 
property  acquired  by  gift  or  inheritance." 
This  law  was  not  enforced.  Its  constitu- 
tionality was  assailed  on  the  ground  that  the 
income  tax,  in  so  far  as  it  included  the  in- 
come from  real  estate  and  personal  property, 
was  a  direct  tax  within  the  meaning  of  the 
Constitution,  and  was  void  because  it  had  not 
been  apportioned.  The  contention  was  twice 
considered  by  this  court.  On  the  first  hear- 
ing, in  Pollock  V.  Farmera'  Loan  <f  T.  Co. 
167  U.  S.  429.  39  L.  ed.  759,  15  Sup.  Ct.  Rep. 
673,  it  was  decided  that,  to  the  detent  that 
the  income  taxes  included  the  rentals  from 
real  estate,  the  tax  was  a  direct  tax  on  the 
real  estate,  and  was  therefore  unconstitu- 
tional, because  not  apportioned.  Upon  the 
question  of  whether  the  unconstitutionality 
of  the  tax  on  income  from  real  estate  ren- 
dered it  legally  impossible  to  enforce  all  the 
other  taxes  provided  by  the  statute,  the 
court  was  equally  divided  in  opinion.  157  U. 
S.  586,  39  L.ed. 821,15 Sup.Ct.Rep.691.  *On[S«I 
a  rehearing  (158  U.  S.  601,  39  L.  ed.  1108, 
15  Sup.  Ct.  Rep.  912),  the  previous  opinion 
was  adhered  to,  and  it  was  moreover  decided 
that  the  tax  on  income  from  personal  prop- 
erty was  likewise  direct,  and  that  the  law 
imposing  such  tax  was  therefore  void  because 
not  providing  for  apportionment.  The  court 
said  (p.  037,  L.  ed.  p.  1125,  Sup.  Ct.  Rep.  p. 
920): 

"Third.  The  tax  imposed  by  sections  twen- 
ty-seven to  thirty-seven,  inclusive,  of  the  act 
of  1894,  so  far  as  it  falls  on  the  income  of 
real  estate  and  of  personal  property,  being  a 
direct  tax  within  the  meaning  of  the  Consti- 
tution, and  therefore  unconstitutional  and 
void  because  not  apportioned  according  to 
representation,  all  those  sections,  constitut- 
ing one  entire  scheme  of  taxation,  are  neces- 
sarily invalid." 

The  decision,  that  the  invalidity  of  the  in- 
come tax,  in  the  particulars  quoted,  carried 
with  it  the  other  and  different  taxes  which 
were  included  in  incojne,  was  not  predicated 
upon  the  unconstitutionality  of  such  other 
taxes,  but  solely  upon  the  conclusion  that  by 
the  statute  there  was  such  an  inseparable 
union  between  the  elements  of  income  de- 
rived from  the  revenues  of  real  estate  and 
personal  property  and  the  other  constituents 
of  income  provided  in  the  statute  that  they 
could  not  be  divided.  The  court  said  (p. 
637,  L.  ed.  p.  1125,  Sup.  Ct.  Rep.  p.  920) : 

"We  do  not  mean  to  say  that  an  act  laying 
by  apportionment  a  direct  tax  on  all  real  es- 


wbereof  shall  be  above  the  value  of  fifty  dollars, 
and  shall  not  exceed  the  value  of  one  hundred 
dollars,  twenty-tive  cents :  where  the  amount 
thereof  shall  exceed  the  value  of  one  hundred 
dollars  and  shall  not  exceed  five  hundred  dol- 
lars fifty  cents:  and  for  every  further  sum  of 
five  hundred  dollars  the  additional  sum  of  one 
dollar.  .  .  .  Protiilcd.  That  nothing  In  this 
act  contained  shall  extend  to  charge  with  a 
duty  any  lesacy  left  by  any  will  or  other  testa- 
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mentary  Instrument,  or  any  share  or  part  of  a 
personal  estate,  to  be  divided  by  force  of  any 
statute  of  distributions  which  shall  be  left  to,  or 
divided  amongst,  the  wife,  children,  or  grand- 
children of  the  person  deceased  Intestate,  or 
making  such  will  or  testamentary  Instrument, 
or  any  recognizance,  bill,  bond,  or  other  obliga- 
tion or  contract,  which  shall  be  made  to  or  witk 
the  United  States,  or  any  state,  or  for  their  nse, 
resDectlvelv.". 
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tate  and  personal  property,  or  the  income 
thereof,  might  not  also  lay  excise  taxes  on 
business,  privileges,  emplojonents,  and  voca- 
tions. But  this  is  not  such  an  act,  and  the 
scheme  must  be  considered  as  a  whole.  Being 
invalid  as  to  the  greater  part,  and  falling,  as 
the  tax  would,  if  any  part  were  held  valid,  in 
•  direction  which  could  not  have  been  con- 
templated except  in  connection  with  the  tax- 
ation considered  as  an  entirety,  we  are  con- 
strained to  conclude  that  sections  twenty- 
seven  to  thirty-seven,  inclusive,  of  the  act, 
which  became  a  law  without  the  signature 
of  the  President  on  August  28,  1894,  are 
wholly  inoperative  and  void." 

An  inheritance  and  legacy  tax  imposed  by 
one  of  the  states  (Louisiana)  was  considered 
in  Uager  v.  Or'una,  8  How.  490,  12  L.  ed. 
1168.  The  opinion  of  the  court,  delivered 
by  Mr.  Chief  Justice  Taney,  upheld  the  right 
to  levy  such  taxes.  The  same  subject  was 
passed  on  in  United  States  v.  Perkins,  163 
U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
[64]  1073.  The  'question  was  whether  property 
bequeathed  to  the  United  States  could  be 
lawfully  included  in  a  succession  tax.  It 
was  decided  that  it  could  be.  In  the  opin- 
ion, delivered  by  Mr.  Justice  Brown,  it  was 
said  (p.  628,  L.  ed.  p.  288,  Sup.  Ct.  Rep.  p. 
1076) : 

"The  tax  is  not  upon  the  property  in  the 
ordinary  sense  of  the  term,  but  upon  the 
right  to  dispose  of  it,  and  it  is  not  until  it 
has  yielded  its  contribution  to  the  state  that 
it  becomes  the  property  of  the  legatee." 

Again  (p.  629,  L.  ed.  p.  288,  Sup.  Ct.  Rep. 
p.  1075) : 

"That  the  tax  is  not  a  tax  upon  the  prop- 
erty itself,  but  upon  its  transmission  by  wul 
or  descent,  is  also  held,  both  in  New  York  and 
in  several  other  states." 

Vet  again  (p.  630,  L.  ed.  p.  289,  Sup.  Ct. 
Rep.  p.  1075)  : 

"We  think  that  it  follows  from  this  that 
the  act  in  question  is  not  open  to  the. objec- 
tion that  it  is  an  attempt  to  tax  the  property 
of  the  United  States,  since  the  tax  is  imposed 
upon  the  legacy  before  it  reaches  the  bands 
of  the  government.  The  legacy  becomes  the 
proper^  of  the  United  States  only  after  it 
has  suffered  a  diminution  to  the  amount  of 
the  tax,  and  it  is  only  upon  this  condition 
that  the  legislature  assents  to  a  bequest  of 
It." 

Once  more,  quite  recently,  the  subject  was 
considered  in  ilayoun  v.  Illinois  Trust  <t  8av. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  594.  The  issue  for  decision  was 
this:  A  law  of- the  state  of  Illinois  imposed 
a  legacy  and  inheritance  tax,  the  rate  pro- 
gressing by  the  amount  of  the  beneficial  in- 
terest acquired.  This  progression  of  rates 
was  assailed  in  the  courts  of  Illinois  as  being 
in  violation  of  the  Constitution  of  that  state, 
requiring  equal  and  uniform  taxation.  The 
state  court  having  decided  that  the  progres- 
sive feature  did  not  violate  the  Constitution 
of  the  state,  the  case  came  to  this  court  upon 
the  contention  that  the  establishment  of  a 
progressive  rate  was  a  denial  both  of  due 
process  of  law  and  of  the  equal  protection  of 
the  laws  within  the  meaning  of  the  14th 
178  V.  8. 


Amendment  to  the  Constitution.  These  com- 
plaints were  held  to  be  untenable.  In  the 
course  of  its  opinion  the  court,  speaking 
through  Mr.  Justice  McKenna,  after  briefly 
adverting  to  the  history  of  inheritance  and 
legacy  taxes  'in  other  countries,  referred  to  [65] 
their  adoption  in  many  of  the  states  of  the 
Union  as  follows  ( pp.  287,  288,  L.  ed.  pp. 
1040,  1041,  Sup.  Ct  Rep.  p.  696)  : 

"  'In  the  United  States  they  were  enacted 
in  Pennsylvania  in  182G;  Maryland,  1844; 
Delaware,  1869;  West  Virginia,  1887;  and 
still  more  recently  in  Connecticut,  New  Jer- 
sey, Ohio,  Maine,  Massachusetts,  1891 ;  Ten- 
nessee in  1891,  chapter  25,  now  repealed  by 
chapter  174,  Acts  1893.  They  were  adopted 
in  North  Carolina  in  1846,  but  repealed  in 
1883.  Were  enacted  in  Virginia  in  1844,  re- 
pealed in  1865,  re-enacted  in  1863,  ^nd  re- 
pealed in  1884.'  Other  states  have  also  en- 
acted them — ^Minnesota  by  constitutional 
provision. 

"The  constitutionality  of  the  taxes  have 
been  declared,  and  the  principles  upon  which 
they  are  based  explained  in  United  States 
V.  Perkins,  163  U.  S.  625,  628,  41  L.  ed.  287, 
288,  16  Sup.  Ct.  Rep.  1073;  Strode  v.  Com. 
52  Pa.  181 ;  Eyre  v.  Jacob,  14  Gratt.  422,  73 
Am.  Dec.  367;  Sohoolfield  v.  Lynchburg,  78 
Va.  366;  State  v.  Dalrymple,  70  Md.  294,  3 
L.  R.  A.  372,  17  Atl.  82 ;  CUpp  v.  Mason,  94 
U.  8.  589,  24  L.  ed.  212;  Re  Uerriam,  141  N. 
y.  479,  36  N.  K.  505;  State  v.  Hamlin,  86  Me. 
495,  25  L.  R.  A.  632,  30  Atl.  76;  State  v.  Al- 
ston, 94  Tenn.  674,  28  L.  R.  A.  178,  30  S.  W. 
750;  Ite  Wilmer^ing,  117  Cal.  281,  49  Pac. 
181 ;  Dos  Passos  Collateral  Inheritance  Tax, 
20;  Minot  v.  Winthrop,  162  Mass.  113,  26  L. 
R.  A.  259,  38  N.  E.  512;  Oelsthorpe  v.  Pur- 
nell,  20  Mont.  29U,  sub  nom.  State  ex  rel. 
Gelsthorpe  v.  Fumell,  39  L.  R.  A.  170,  51 
Pac.  207.  See  also  Scholey  v.  Bew,  23  Wall. 
331,  23  L.  ed.  99. 

"It  is  not  necessary  to  review  these  cases 
or  state  at  length  the  reasoning  by  which 
they  are  supported.  They  are  based  on  two 
principles:  1.  An  inheritance  tax  is  not  one 
on  property,  but  one  on  the  succession.  2. 
The  right  to  take  property  by  devise  or  de- 
scent is  the  creature  of  the  law,  and  not  a 
natural  right — a  privilege ;  and  therefore  the 
authority  which  confers  it  may  impose  con- 
ditions upon  it.  From  these  principles  it  is 
deduced  that  the  states  may  tax  the  privi- 
lege, discriminate  between  relatives,  and 
between  these  and  strangers,  and  grant  ex- 
emptions; and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respective 
state  constitutions  requiring  uniformity  and 
equality  of  taxation." 

Thus,  looking  over  the  whole  field,  and 
considering  death  duties  in  the  order  iu 
which  we  have  reviewed  them, — that  is,  in  the 
Roman  and  ancient  law,  in  that  of  modern 
France,  Germany  and  other  continental  coun- 
tries, in  England  and  those  of  *her  colonics  [60] 
where  such  laws  have  been  enacted,  in  the 
legislation  of  the  United  States  and  the  sev- 
eral states  of  the  Union, — the  following  ap- 
pears: Although  different  modes  of  assess- 
ing such  duties  prevail,  and  although  they 
have  different  accidental  names,  such  as  pro- 
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bate  duties,  stamp  duties,  taxes  on  the  trans- 
action, or  the  act  of  passing  of  an  estate  or 
a  succession,  legacy  taxes,  estate  taxes,  or 
privilege  taxes,  nevertheless  tax  laws  of  this 
nature  in  all  countries  rest  in  their  essence 
upon  the  principle  that  death  is  the  generat- 
ing source  from  which  the  particular  taxing 
power  takes  its  being,  and  tnat  it  is  the  pow- 
er to  transmit,  or  the  transmission  from  the 
dead  to  the  living,  on  which  such  taxes  are 
more  immediately  rested. 

Having  ascertained  the  nature  of  death 
duties,  the  first  question  which  arises  is  this: 
Can  the  Congress  of  the  United  States  levy 
a  tax  of  that  character!  The  proposition 
that  it  cannot  rests  upon  the  assumption 
that,  since  the  transmission  of  property  by 
death  is  exclusively  subject  to  the  regulat- 
ing authoritv  of  the  several  states,  therefore 
the  levy  by  Congress  of  a  tax  on  inheritances 
or  legacies,  in  any  form,  is  beyond  the  power 
of  Congress,  and  is  an  interference  by  the  na- 
tional government  with  a  matter  which  falls 
alone  within  the  reach  of  state  legislation. 
It  is  to  be  remarked  that  this  proposition  de- 
nies to  Congress  the  right  to  tax  a  subject- 
matter  which  was  conceded  to  be  within  the 
scope  of  its  power  very  early  in  the  history 
of  the  government.  The  act  of  1797,  which 
ordained  legacy  taxes,  was  adopted  at  a  time 
when  the  founders  of  our  government  and 
framcrs  of  our  Constitution  were  actively 
participating  in  public  affairs,  thus  giving  a 
pracUcal  construction  to  the  Constitution 
which  they  liad  helped  to  establish.  Even 
the  then  members  of  the  Congress  who  had 
not  been  delegates  to  the  convention  which 
framed  the  Constitution  must  have  had  a 
keen  appreciation  of  the  influences  which 
hod  shaped  the  Constitution  and  the  restric- 
tions which  it  embodied,  since  all  questions 
which  related  to  the  Constitution  and  its 
adoption  must  have  been,  at  that  early  date, 
vividly  impressed  on  tfieir  minds.  It  would, 
under  these  conditions,  be  indeed  surprising 
if  a  tax  should  have  been  levied  without 
question  upon  objects  deemed  to  be  beyond 
the  grnsp  of  Congress  bectiuse  exclusively 
(57]  within  state  authority.  'It  is,  moreover, 
worthy  of  remark  that  similar  taxes  have  at 
other  periods  and  for  a  considerable  time 
been  enforced:  and,  although  their  constitu- 
tionality was  nsstailed  on  other  grounds  held 
unooiinii  by  tins  court,  the  question  of  the 
want  of  authority  of  Congress  to  levy  a  tax 
on  inlipritnnces  and  legacies  was  never  urged 
again!<t  the  acts  in  question.  Whilst  these 
considerations  are  of  great  weight,  let  us  for 
the  moment  put  them  aside  to  consider  the 
reasoning  upon  which  the  proposition  deny- 
ing tne  power  in  Congress  to  impose  death 
duties  must  rest. 

Confusion  of  thought  may  arise  unless  it 
be  always  remembered  that,  fundamentally 
considered,  it  is  the  power  to  transmit  or  the 
transmission  or  receipt  of  property  by  death 
which  is  the  subject  levied  upon  by  all  death 
duties.  The  qualification  of  such  taxes  as 
privileged  taxes,  or  describing  them  as  levied 
on  a  privilege,  may  also  produoe  misconcep- 
tion, unless  the  import  of  these  words  be  ae- 
eiirately  understood.  Thiej  have  been  used 
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where  the  power  of  a  state  government  to 
levy  a  particular  form  of  inberitanceor  legacy 
tax  has  in  some  instances  been  assailed  be- 
cause of  a  constitutional  limitation  on  the 
taxing  power.  Under  these  circumstances, 
the  question  has  arisen  whether,  because  of 
the  power  of  the  state  to  regulate  the  trans- 
mission of  property  by  death,  there  did  not 
therefore  exist  a  less  trammeled  right  to  tax 
inheritances  and  legacies  than  obtained  as 
to  other  subject-matters  of  taxation,  and,  up- 
on the  affirmative  view  being  adopted,  a  tax 
upon  inheritances  or  legacies  for  this  reason 
has  been  spoken  of  as  privilege  taxation,  or  a 
tax  on  privileges.  The  conception,  then,  as 
to  the  privilege,  whilst  conceding  fully  that 
the  occasion  of  the  transmission  or  receipt  of 
property  by  death  is  a  usual  subject  of  the 
taxing  power,  yet  maintains  that  a  wider 
discretion  or  privilege  is  vested  in  the  states, 
because  of  the  right  to  regulate.  Courts 
which  maintain  this  view  nave  therefore 
treated  death  duties  as  disenthralled  from 
limitations  which  would  otherwise  apply,  if 
the  privilege  of  regulation  did  not  exist.  The 
authorities  which  maintain  this  doctrine 
have  been  already  referred  to  in  the  citation 
which  we  have  made  from  Magoun  v.  IlUnoi* 
Trmt  d  8av.  Bank,  170  U.  S.  288,  42  L.  ed. 
1040,  18  Sup.  Ct.  Rep.  594.  An  illustration 
is  found  in  'United  States  v.  Perkina,  163  U.  [58] 
S.  625,  41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073, 
where  the  right  of  the  state  of  New  York  to 
levy  a  tax  on  a  legacy  bequeathed  to  the  gov- 
ernment of  the  United  States  was  in  part 
rested  on  the  privil»e  enjoyed  by  the  state 
of  New  York  to  regulate  successions.  Some 
state  courts,  on  the  other  hand,  have  held 
that,  despite  the  power  of  r^ulation,  no 
greater  privilege  of  taxation  exists  as  to  in- 
heritance and  legacy  taxes  than  as  to  other 
property.  Cope's  Estate,  191  Pa.  I,  45  L.  R. 
A.  310,  43  Atl.  79;  State  ex  rel.  Schwartt 
V.  Ferris,  53  Ohio  St.  314,  30  L.  R.  A.  218, 
41  X.  E.  579:  State  ex  rel.  Davidson  v.  Oor- 
man,  40  Minn.  232,  2  L.  R.  A.  701,  41  N.  W. 
948;  Curry  v.  Spencer,  CI  N.  H.  624,  60  Am. 
Rep.  337.  In  Slate  ex  rel.  Garth  v.  Switzler, 
143  Mo.  287,  40  L.  R.  A.  280,  45  S.  W.  245, 
the  power  of  the  legislature  of  Missouri  to 
levy  a  uniform  t.tx  upon  the  succession  of  es- 
tates was  conceiled,  though  such  tax  was  de- 
clared not  to  be  a  tax  upon  property  in  the 
ordinary  sense.  The  court  nevertheless  held 
that  the  particular  tax  in  question,  which 
was  progressive  in  rato,  was  invalid,  because 
it  violated  a  provision  of  the  state  Constitu- 
tion: the  decision,  in  effect,  being  that  be- 
cause  the  legislature  had  the  power  to  reg- 
ulate successions,  it  was  not  thereby  justi- 
fied in  levying  a  tax  which  was  not  sanc- 
tioned by  Uie  state  Constitution. 

All  courts  and  all  governments,  however, 
as  we  have  already  shown,  conceive  that  the 
transmission  of  property  occasioned  by 
death,  although  differing  from  the  tax  on 
property  as  such,  is,  nevertheless,  a  usual 
subject  of  taxation.  Of  course,  in  consider- 
ing the  power  of  Congress  to  impose  death 
duties,  we  eliminate  all  thought  of  a  greater 
privilege  to  do  so  than  exists  as  to  any  other 
form  of  taxation,  as  the  right  to  regulate 
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sncoessiomi  i«  vested  in  the  states  and  not  in 
Congress. 

It  is  not  denied  that,  Bub^'ect  to  a  compli- 
ance with  the  limitations  in  the  Constitu- 
tion, the  taxing  power  of  Congress  extends 
to  all  usual  object*  of  taxation.  Indeed,  as 
said  in  the  License  Tom  Cases,  5  Wall.  462, 
471, 18  L.  ed.  497,  501,  after  referring  to  the 
limitetions  expressed  in  the  Constitution, 
"Thus  limited,  and  thus  only,  it  [the  taxing 
power  of  Congress]  reaches  every  subject, 
and  may  be  exercised  at  discretion."  The 
limitation  which  would  exclude  from  Con- 
gress the  right  to  tax  inheritances  and  lega- 
cies is  made  to  depend  upon  the  contention 
that  as  the  power  to  regulate  successions  is 
lodged  solely  in  the  several  states,  therefore 
Congress  is  without  authority  to  tax  the 
159]  transmission  or 'receipt  of  property  by  death. 
ITiis  proposition  is  supported  by  a  reference 
to  decisions  holding  that  the  several  states 
cannot  tex  or  otherwise  impose  burdens  on 
the  exclusive  powers  of  the  national  govern- 
ment or  the  instrumentalities  employed  to 
carry  such  powers  into  execution,  and,  con- 
versely, that  the  same  limitetion  reste  upon 
the  national  government  in  relation  to  the 
powers  of  the  several  stetes.  Weston  v. 
Charleston,  2  Pet.  449.  7  L.  ed.  481 ;  McCul- 
loch  V.  Uaryland,  4  Wheat.  431,  437,  4  L. 
ed.  607,  609 ;  New  York  ex  rel.  Bank  of  Com- 
merce V.  Commissioners  of  Taxes,  2  Black, 
620,  17  L.  ed.  451 ;  The  Collector  v.  Day,  11 
Wail.  124.  sub  nom.  Bu/fington  v.  Day,  20 
L.  ed.  125;  United  States  v.  Baltimore  <f 
O.  R.  Co.  17  Wall.  327,  21  L.  ed.  599;  Union 
P.  R.  Co.  V.  Peniston,  18  Wall.  5,  21  L.  ed. 
787. 

But  the  fallacy  which  underlies  the  propo- 
sition contended  for  is  the  assumption  that 
the  tax  on  the  transmission  or  receipt  of 
property  occasioned  by  death  is  imposed  on 
the  exclusive  power  of  the  state  to  regulate 
the  devolution  of  property  upon  death.  The 
thing  forming  the  universal  subject  of  texR- 
tion,  upon  which  inheritance  and  legacy 
texes  rest,  is  the  transmission  or  receipt,  and 
not  the  right  existing  to  regulate.  In  legal 
effect,  then,  the  proposition  upon  which  the 
argument  rests  is  that  wherever  a  right  is 
subject  to  exclusive  regulation,  by  either  the 
government  of  the  United  States  on  the  one 
hand  or  the.  several  states  on  the  other,  the 
exercise  of  such  righte  as  regulated  can  alone 
be  taxed  by  the  government  having  the  mis- 
sion to  regulate.  But  when  it  is  accurately 
stated,  the  proposition  denies  the  authority 
of  the  states  to  tex  objecte  which  are  con- 
fessedly within  the  reach  of  their  texing 
power,  and  also  excludes  the  national  gov- 
ernment from  almost  every  subject  of  direct 
and  many  acknowledged  objects  of  indirect 
texation.  Thus,  imports  are  exclusively 
within  the  taxing  power  of  Congress.  Can 
it  be  said  that  the  property  when  imported 
and  commingled  with  the  goods  of  the  state 
cannot  be  taxed,  because  it  had  been  at  some 
prior  time  the  subject  of  exclusive  regula- 
tion by  Congress?  Again,  interstate  com- 
merce is  often  within  the  exclusive  regulat- 
ing power  of  Congress.  Can  it  be  asserted 
that  the  property  of  all  persons  or  corpora- 
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tions  engaged  in  such  commerce  is  not  the 
subject  of  taxation  by  the  several  states,  be- 
cause Congress  may  regulate  interstate  com- 
merce? Conveyances,  mortgages,  leases, 
pledges,  and,  indeed,  all  property  and  the 
contracto  'which  arise  from  its  ownership,  [60] 
are  subject  more  or  less  to  stete  regulation, 
exclusive  in  its  nature.  If  the  proposition 
here  contended  for  be  sound,  such  property 
or  dealings  in  relation  thereto  cannot  be 
taxed  by  Congress,  even  in  the  form  of  a 
stamp  duty.  It  cannot  be  doubted  that  the 
argument  when  reduced  to  ite  essence  demon- 
strates its  own  unsoundness,  since  it  leads 
to  the  necessary  conclusion  that  both  the  na- 
tional and  state  govemmente  are  devested  of 
those  powers  of  taxation  which  from  the 
foundation  of  the  government  admittedly 
have  belonged  to  them.  Certainly,  a  tox 
placed  upon  an  inheritance  or  I^acy  di- 
minishes, to  the  extent  of  the  tax,  the  value 
of  the  right  to  inherit  or  receive,  but  this  is 
a  burden  cast  upon  the  recipient,  and  not 
upon  the  power  of  the  stete  to  regulate. 
This  distinction  shows  the  inapplicability  to 
the  case  in  hand  of  the  stetement  made  by  > 
Mr.  Chief  Justice  Marshall  in  McCullooh  v. 
Maryland,  4  Wheat.  431,  4  L.  ed.  607,  "that 
the  power  .to  tax  involves  the  power  to  de- 
stroy." This  principle  is  pertinent  only 
when  there  is  no  power  to  tex  a  particular 
subject,  and  has  no  relation  to  a  case  where 
such  right  exists.  In  other  words,  the  power 
to  destroy  which  may  be  the  consequence  of 
texation  is  a  reason  why  the  right  to  tex 
should  be  confined  to  subjects  which  may  be 
lawfully  embraced  therein,  even  although  it 
happens  that  in  some  particular  instence  no 
great  harm  may  be  caused  by  the  exercise  of 
the  texing  authority  as  to  a  subject  which 
is  beyond  its  scope.  But  this  reasoning  has 
no  application  to  a  lawful  tax,  for  if  it  had 
there  would  be  an  end  of  all  taxation;  that 
is  to  say,  if  a  lawful  tex  can  be  defeated  be- 
cause the  power  which  is  manifested  by  its 
imposition  may  when  further  exercised  be 
destructive,  it  would  follow  that  every  law- 
ful tex  would  become  unlawful,  and  therefore 
no  taxation  whatever  could  be  levied.  Un- 
der our  constitutional  system  both  the  na- 
tional and  the  stete  governmente,  moving  in 
their  respective  orbits,  have  a  common  au- 
thority to  tex  many  and  diverse  objects,  but 
this  does  not  cause  the  exercise  of  its  law- 
ful attributes  by  one  to  be  a  curteilment  of 
the  powers  of  government  of  the  other,  for 
if  it  did  there  would  practically  be  an  end 
of  the  dual  system  of  government  which  the 
Constitution  established.  The  contention 
was  adversely  decided  in  the  License  Taw 
Oases,  5  Wall.  402,  18  L.  ed.  497,  where  (p. 
470,  L.  ed.  p.  600)  *the  court  said:  "We  [61] 
come  now  to  examine  a  more  serious  objec- 
tion to  the  legislation  of  Congress  in  rela- 
tion to  the  dealings  in  controversy.  It  was 
argued,  for  the  defendants  in  error,  that  a 
license  to  carry  on  a  particular  business 
gives  an  authority  to  carry  it  on;  that  the 
dealings  in  controversy  were  parcel  of  the 
internal  trade  of  the  stete  in  which  the  de- 
fendants resided;  that  the  internal  trade  of 
a  state  is  not  subject,  in  any  respect,  to  leg- 
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islation  by  Confess,  and  can  neither  be  li- 
censed nor  prohibited  by  its  authority;  that 
licenses  for  such  trade,  granted  under  acts 
of  Congress,  must  therefore  be  absolutelv 
null  and  void ;  and,  consequently,  that  penal- 
ties for  carrying  on  such  trade  without  such 
license  could  not  be  constitutionally  im- 
posed." The  court,  after  thus  stating  the  ar- 
gument, decided  that  the  license  was  a  mere 
form  of  excise  taxation;  that  it  conferred 
no  right  to  carry  on  the  business  (the  selling 
of  lottery  tickets  and  the  liquor  traffic),  if 
forbidden  to  be  engaged  in  by  the  state,  but 
license  was  applicable  whenever  under  the 
state  law  such  business  was  permitted  to  be 
done.  Many  other  opinions  of  this  court 
have  pointed  out  the  error  in  the  proposition 
relied  on,  and  render  it  unnecessary  to  do 
more  than  refer  to  them.  Lane  Oovnty  v. 
Oregon,  7  Wall.  71,  77,  19  L.  ed.  101,  104; 
Veazie  Bank  y.  Fenno,  8  Wall.  633,  547.  19 
L.  ed.  482,  487;  Firat  Nat.  Bank  v.  Ken- 
tueki/,  9  Wall.  353,  362,  19  L.  ed.  701,  703; 
The  Collector  v.  Day,  11  Wall.  113,  127,  »uh 
nam.  Buffington  t.  Daj/,  20  L.  ed,  122,  126; 
United  States  ▼.  Baltimore  A  O.  R.  Co.  17 
Wall.  322,  327,  21  L.  ed.  597,  599;  Union 
P.  R.  Co.  V.  Peniston,  18  Wall.  5,  36,  21  L. 
ed.  787,  793;  California  t.  Central  P.  R.  Co. 
127  U.  S.  1,  40,  32  L.  ed.  160,  2  Inters.  Com. 
Rep.  163,  8  Sup.  Ct.  Rep.  1073. 

We  are  then  brought  to  a  consideration  of 
the  particular  form  of  death  duty  which  is 
manifested  by  the  statute  under  considera- 
tion. The  sections  embodying  it  are  printed 
in  the  maxgint 


*It  is  at  the  outset  obvious  that  the  exact  [6S] 
meaning  of  the  statute  is  not  free  from  per- 
plexity,  as  there  are  clauses  in  it,  when 
looked  at  apart  from  their  context,  which 
may  give  rise  to  conflicting  views.  It  it 
plain,  however,  that  the  statute  must  mean 
one  of  three  things: 

*1.  The  taxwhich  it  imposesison  thepa8s-[6SJ 
ing  of  the  whole  amount  of  the  personal  es- 
tate, with  a  progressive  rate  depending  upon 
the  sum  of  the  whole  personal  estate;  or, 

•2.  The  tax  which  it  levies  is  placed  on  the  18«] 
passing  of  legacies  or  distributive  shares  of 
personal  property  at  a  progressive  rate,  the 
amount  of  such  rate  being  determined,  not 
by  the  separate  sum  of  each  legacy  or  dis- 
tributive share,  but  by  the  volume  of  the 
whole  personal  estate.  This  is  the  mode  in 
which  the  tax  was  computed  by  the  assessor, 
and  which  was  sustained  by  the  court  below ; 
or, 

3.  The  tax  is  on  the  passing  of  legacies  or 
distributive  shares  *of  personalty,  with  a  fW] 
progressive  rate  on  each  separately  deter- 
mined by  the  sum  of  each  of  such  legacies  or 
distributive  shares. 

On  the  very  threshold,  the  theory  that  the 
tax  is  not  on  particular  legacies  or  distrib- 
utive shares  passing  upon  a  death,  but  is  on 
the  whole  amoimt  of  the  personal  property 
of  the  deceased,  is  rebutted  by  the  heading, 
which  describes  what  ib  taxed,  not  as  the  es- 
tates of  deceased  persons,  but  as  "legacie* 
and  distributive  shares  of  personal  pr<^ 
erty."  This,  whilst  not  conclusive,  is  proper 
to  be  considered  in  interpreting  the  statute. 


tAct  of  Jane  18, 1898.  ebap.  448. 

Sec.  29.  Tbat  any  person  or  persons  hav- 
ing In  charge  or  trust  as  sdtnlnlitrators,  execu- 
tors, or  tmatees,  uxj  legacies  or  distributive 
■bares  arising  from  personal  property,  where 
the  whole  amount  of  such  peraonal  property  as 
aforesaid  shall  exceed  the  sum  of  $10,000  In 
actual  value,  passing,  after  the  passage  of  this 
■ct,  from  any  person  possessed  of  such  prop- 
erty, either  by  will  or  by  the  intestate  laws  o( 
any  state  or  territory,  or  any  personal  property 
or  interest  therein,  transferred  by  deed,  grant, 
bargain,  sale,  or  gift,  made  or  Intended  to  take 
effect  In  possession  or  enjoyment  after  the  death 
of  the  grantor  or  bargainor,  to  any  person  or 
persons,  or  to  any  body  or  t>odles.  politic  or 
corporate,  In  trast  or  otherwise,  shall  be,  and 
hereby  are,  made  subject  to  a  duty  or  tax,  to  be 
paid  to  the  United  SUtes  as  follows— that  Is  to 
say  :  Where  the  whole  amount  of  said  personal 
property  shall  exceed  In  value  $10,000,  and 
•hall  not  exceed  In  value  the  sum  of  $26.000,, the 
tax  shall  be : 

t'Irst.  Where  the  person  or  persons  entitled 
to  noj  beneflciai  interest  in  such  property  shall 
be  the  lineal  issue  or  lineal  ancestor,  brother,  or 
sister  to  the  person  who  died  possessed  of  such 
property  as  aforesaid,  at  the  rate  of  seventy-flve 
cents  for  each  and  every  $100  of  the  clear  value 
of  such  interest  in  such  property. 

Secoud.  Where  the  person  or  persons  entitled 
to  any  beneflciai  Interest  In  such  property  shall 
be  the  descendant  of  a  brother  or  sister  of  the 
person  who  died  possessed  as  aforesaid,  at  the 
rale  of  one  dollar  and  fifty  cents  for  each  and 
every  $100  of  the  clear  value  of  such  Interest. 

Third.  Where  the  person  or  persons  entitled 
to  any  benDctal  Interest  in  such  property  shall 
be  ibe  brother  or  sister  of  the  father  or  mother, 
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or  a  descendant  of  a  brother  or  slater  of  the 
father  or  mother,  of  the  person  who  died  pos- 
sessed as  aforesaid,  at  the  rate  of  three  dollars 
for  each  and  every  one  hundred  dollars  of  the 
clear  value  of  such  Interest. 

Fourth.  Where  the  person  or  persons  entitled 
to  any  beneflciai  Interest  In  such  property  shall 
be  the  brother  or  sister  of  the  grandfather  or 
grandmother,  or  a  descendant  of  the  brother 
or  sister  of  the  grandfather  or  grandmother,  of 
the  person  who  died  possessed  as  aforesaid,  at 
the  rate  of  four  dollars  for  each  and  every  hun- 
dred dollars  of  the  clear  value  of  such  Interest. 

Fifth.  Where  the  person  or  persons  entitled 
to  any  beneflciai  Interest  In  such  property  shall 
be  In  any  other  degreeof  collateral  consanguinity 
than  as  hereinbefore  stated,  or  shall  be  a  stran- 
ger in  blood  to  the  person  who  died  possessed  as 
aforesaid,  or  shall  be  a  body  politic  or  corpo- 
rate, at  the  rate  of  flve  dollars  for  each  and 
every  hiudred  dollars  of  the  clear  value  of  sacb 
Interest:  Provided,  Tbat  alt  legacies  or  prop- 
erty passing  by  will,  or  by  the  laws  of  any  state 
or  territory,  to  husband  or  wife  of  the  person 
who  died  possessed  as  aforesaid,  shall  be  ex- 
empt from  tax  or  duty. 

Where  the  amount  or  value  of  said  property 
shall  exceed  the  sum  of  $25,000.  but  shall  not 
exceed  the  sum  or  value  of  $100,000,  the  rates 
of  duty  or  tax  above  set  forth  shall  be  mnltl- 
plled  by  one  and  one  half,  and  where  the 
amount  or  value  of  said  property  shall  exceed 
the  Slim  of  $100,000.  but  shall  not  exceed  the 
sum  of  $600,000.  such  rates  of  duty  shall  be 
multiplied  by  two;  and  where  the  amount  or 
value  of  said  property  shall  exceed  the  sum  of 
$500,000.  but  shall  not  exceed  the  sum  of  $1,- 
000,000,  such  rates  of  duty  shall  be  multiplied 
by  two  and  one  half :  and  where  the  amount  or 
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when  ambiguity  exists  and  a  literal  inter- 
pretation will  work  out  wrong  or  injury. 
United  States  v.  Fisher,  2  Cranch,  358,  386, 

2  L.  ed.  304,  313;  United  States  v.  Palmer, 

3  Wheat.  610,  631,  4  L.  ed.  471,  477;  United 
States  V.  Union  P.  R.  Co.  91  U.  S.  72,  23  i.. 
ed.  224;  Smyths  v.  Fiske,  23  Wall.  374,  38^, 
23  L.  ed.  47,  49;  Ooosaxo  Min.Co.  v.  South 
CaroUna,  144  U.  S.  550, 36  L.  ed.  537,  12  Sup. 
Ct.  Rep.  689. 

The  opening  words  of  section  29  may,  for 
clearness,  be  thus  arranged: 

"That  any  person  or  persons  having  in 
charge  or  trust,  as  administrators,  executors, 
or  trustees,  any  legacies  or  distributive 
shares  arising  from  personal  property,  .  .  . 
passing,  after  the  passage  of  this  act,  from 
any  person  possessed  of  such  property,  either 
by  will  or  by  the  intestate  laws  of  any  state 
or  territory,  .  .  .  shall  be,  and  hereby 
are,  made  subject  to  a  duty  or  tax,  to  be  paid 
to  the  United  States,  as  follows — that  is  to 
say,"  etc 

Thus  collocated,  the  statute  clearly  im- 
poses the  duty  on  the  particular  legacies  or 
distributive  shares,  and  not  on  the  whole  per- 
sonal estate.  It  does  not  say  that  the  tax  is 
levied  on  the  personal  estate  left  by  the  de- 
ceased person,  but  it  is  imposed  on  legacies 
or  distributive  shares  arising  from  such 
property.  This  is  made  clearer  by  consider- 
ing that  in  the  very  same  sectioD  the  tax  is 
described  as  being  upon  any  Interest  which 
may  have  been  "transferred  by  deed,  grant, 
bargain,  sale,  or  gift,  made  or  intended  to 


take  effect  in  possession  or  enjoyment  after 
the  death  of  the  grantor,  bargainor,  to  any 
person  or  persons,"  etc.  .That  is  to  say, 
whilst  the  law  places  the  duty  on  any  legacy 
or  distributive  share  passing  by  death,  it 
puts  a  like  'burden  on  gifts  which  may  have  [66] 
been  made  in  contemplation  of  death  and 
otherwise  than  by  last  will  and  testament. 

Following  the  paragraph  from  which  the 
foregoing  has  been  quoted,  the  statute  makes 
five  distinct  classes  or  enumerations  whereby 
the  rate  of  the  tax  is  varied,  that  is,  it  is 
made  more  or  less,  depending  upon  the  rela- 
tionship, or  want  of  relationAiip,  of  the  lega- 
tee or  distributee  to  the  deceased.  But  this 
enumeration  can  only  be  explained  upon  the 
hypothesis  that  the  law  intended  to  impose 
a  greater  or  less  tax  upon  a  legatee  or  dis- 
tributee, arising  from  his  degree  of  relation- 
ship or  his  being  a  stranger  in  blood  to  the 
deceased.  Thus  it  cannot  be  doubted  that,  in 
assessing  the  tax  the  position  of  each  sepa- 
rate legatee  or  distributee  must  be  taken  in- 
to view  in  order  to  ascertain  the  primary 
rate  which  the  statute  establishes.  One  of 
two  things  must  arise.  When  the  rate  of  tax 
is  thus  calculated  upon  the  particular  atti- 
tude to  the  deceased  of  each  of  the  legatees 
or  distributees,  the  sum  of  the  tax  must  be 
deducted  either  from  each  particular  legacy 
or  from  the  mass  of  the  whole  personal  es- 
tate. If  it  is  deducted  from  each  particular 
legacy,  then  it  is  manifest  that  the  tax  im- 
posed will  have  been  levied,  not  upon  the 
mass  of  the  estate,  but  upon  each  particulai 
legatee  or  beneficiary,  since  the  share  of  such 


value  ot-sald  property  shall  exceed  the  sum  of 
91.000.000.  such  rates  of  duty  shall  be  multi- 
plied by  three. 

Sec.  30.  That  the  tax  or  duty  aforesaid  shall 
be  a  Hen  and  charge  upon  the  property  of  every 
person  who  may  die  as  aforesaid  for  twenty 
years,  or  until  the  same  shall,  wltbln  that 
period,  be  fully  paid  to  and  discharged  by  the 
United  States ;  and  every  executor,  administra- 
tor, or  trustee,  before  payment  and  distribution 
to  the  legatees,  or  any  parties  entitled  to  benefl- 
eial  Interest  therein,  shall  pay  to  the  collector 
or  deputy  collector  of  the  district  of  which  the 
deceased  person  was  a  resident,  the  amount  of 
the  duty  or  tax  assessed  upon  such  legacy  or 
distributive  share,  and  shall  also  make  and  ren- 
der to  the  said  collector  or  deputy  collector  a 
schedule,  list,  or  statement,  in  duplicate,  of  the 
amount  of  such  legacy  or  distributive  share,  to- 
gether with  the  amount  of  duty  which  has  ac- 
crued or  shall  accrue  thereon,  verified  by  his 
oath  or  affirmation,  to  be  administered  and  cer- 
tified thereon  by  some  mcjistrate  or  officer  hav- 
ing lawful  power  to  adminls:?-  suet)  oaths.  In 
such  form  and  manner  aa  may  be  prescribed  by 
the  commissioner  of  internal  revenue,  which 
schedule.  list,  or  statement  shall  contain  the 
names  of  each  and  every  person  entitled  to  any 
beceQcial  Interest  therein,  together  with  the 
clear  value  of  such  Interest,  the  duplicate  of 
which  schedule,  list,  oc  statement  shall  be  by 
him  Immediately  delivered,  and  the  t^i  thereon 
paid  to  such  collector;  and  upon  such  payment 
and  delivery  of  such  schedule,  list,  or  statement 
said  collector  or  deputy  collector  shall  grant  to 
such  person  paying  such  duty  or  tax  a  receipt 
or  receipts  for  the  same  In  duplicate,  which 
■ball  be  prepared  as  hereinafter  provided.  Such 
TP'f'r'  oi-  receipts,  duly  signed  and  delivered  by 
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snch  collector  or  deputy  collector,  shall  be  sufll- 
elent  evidence  to  entitle  such  executor,  adminis- 
trator, or  trustee  to  be  credited  and  allowed 
such  payment  by  every  tribunal  which,  by  laws 
of  any  state  or  territory,  is  or  may  be  empow- 
ered to  decide  upon  and  settle  the  accounts  of 
executors  and  administrators.  And  In  case 
snch  executor,  administrator,  or  trustee  shall 
refuse  or  neglect  to  pay  the  aforesaid  duty  or 
tax  to  the  collector  or  deputy  collector  as  afore- 
said, within  the  time  hereinbefore  provided,  or 
shall  neglect  or  refuse  to  deliver  to  said  collec- 
tor or  deputy  collector  the  duplicate  of  the 
schedule,  list,  or  statement  of  such  legacies, 
property,  or  personal  estate  under  oath  as  afore- 
said, or  shall  neglect  or  refuse  to  deliver  the 
schedule.  Hit,  or  statement  of  such  legacies, 
property,  or  personal  estate  under  oath  as  afore- 
said, or  shall  deliver  to  said  collector  or  deputy 
collector  a  false  schedule  or  statement  of  such 
legacies,  property,  or  personal  estate,  or  give 
the  names  and  relationship  of  the  persons  en- 
titled to  beneficial  Interest  therein  untruly,  or 
shall  not  truly  and  correctly  set  forth  and  state 
therein  the  clear  value  of  such  beneficial  in- 
terest, or  where  no  administration  upon  such 
property  or  personal  estate  shall  have  been 
granted  or  allowed  under  existing  laws,  the  col- 
lector or  deputy  collector  shall  make  out  such 
lists  and  valuation  as  in  other  cases  of  neglect 
or  refusal,  and  shall  assess  the  duty  thereon ; 
and  the  collector  shall  commence  appropriats 
proceedings  before  any  court  of  the  United 
States,  in  the  name  of  the  United  State* 
against  such  person  ,  or  persons  as  may 
have  the  actual  or  constructive  custody  or  pos- 
session of  such  property  or  personal  estate,  or 
any  part  thereof,  and  shall  subject  such  prop- 
erty or  personal  estate,  or  any  portion  f'     '•> 
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person  will  have  paid  a  rate  of  taxation  pred- 
icated  upon  the  amount  of  the  legacy  and  the 
relationship,  or. want  of  relationship,  of  the 
rarticular  recipient  thereof  to  the  deceased. 
This  being  the  case,  no  room  would  be  left 
for  the  cont/^ntion  that  the  tax  was  imposed 
on  the  whole  estate.  On  the  other  hand,  if 
the  whole  sunt  of  the  taxation  on  all  the 
shares,  calculated  on  the  basis  of  the  rela- 
tionship of  each  beneficiary  and  the  amount 
received,  be  deducted  from  the  mass  of  the 
estate,  then  each  recipient  would  pay  only 
a  proportion  of  the  amount  without  refer- 
ence to  his  relationship  to  the  deceased.  This 
would  result  in  imposing  the  tax  on  the 
whole  personal  estate,  and  ratably  distribute 
the  burden  among  all  the  beneficiaries.  But 
to  reach  this  the  entire  classification,  grad- 
ing the  rate  of  the  tax  by  the  degrees  of  re- 
lationship, would  have  to  be  disregarded. 
The  dilemma,  therefore,  which  is  involved  in 
the  contention  that  the  statute  imposes  the 
tax,  not  on  each  legacy  or  distributive  share, 
[•7]  but  on  the  whole  personalty,  is  "this:  If  the 
tax  is  levied  and  collected  according  to  the 
classifications  in  the  statute,  it  is  clearly  on 
the  legacy  or  distributive  share.  If,  on  the 
contrary,  it  is  levied  on  the  entire  personal 
estate,  then  the  classifications  of  the  statute 
must  be  ignored  and  the  construction  be  up- 
held which  maintains  that  the  act  has  classi- 
fied the  rate  of  tax  by  the  relationship  of  the 
beneficiaries  to  the  deceased,  and  has  then 
disregarded  the  classification  by  collecting 
the  tax  wholly  without  reference  to  such  re- 
lationship. This  construction,  besides  elim- 
inating a  large  porUon  of  the  text  of  the  act, 
would  do  violence  to  its  plain  import,  which 
is  to  make  the  rate  of  the  tax  depend  upon 
the  character  of  the  links  connecting  those 
taking  with  the  deceased.  This  is  greatly 
fortified  by  other  portions  of  the  act.  At  the 
close  of  the  fifth  subdivision  of  section  29, 
one  of  the  clauses  creating  a  classification 
with  respect  to  remote  relationship,  or  want 
of  relationship,  to  the  deceased,  it  is  provided 
as  follows: 

"Provided,  That  all  legacies  or  property 
passing  by  will,  or  by  the  laws  of  any  state 
or  territory,  to  husband  or  wife  of  the  person 
who  died  possessed  as  aforesaid,  shall  be  ex- 
empt from  tax  or  duty." 


Now,  mark,  the  word  is  "pasfling"  bj  viO, 
etc.,  which  excludes  a  conception  that  tk 
whole  amount  of  the  estate,  and  not  the  fu- 
ticular  portions  thereof  which  passed,  ii  tki 
subject  of  the  tax.  And  the  exemption  froa 
the  tax  or  duty,  of  the  legacy,  etc,given  to  tta 
husband  or  wife  of  a  deceased,  implies  tkit 
the  scheme  of  taxation  is  of  the  legacies,  tu. 
and  not  of  the  whole  p:rsonaI  estate.  Tkit 
must  be  so,  unless  it  can  be  said  that  tW 
statute  in  terms  exempts  the  Iega<7  to  t 
husband  or  wife  from  the  legacy  tax  otbe- 
wise  imposed,  although  no  legacy  taxes  n- 
suited  from  the  statute. 

The  provisions  for  the  collection  of  the  tu 
contained  in  section  30  of  the  act  coLfira 
the  construction  that  the  passing  of  <so: 
legacy  or  distributive  share,  and  not  the  o- 
tire  personal  estate  of  a  deceased  pema. 
forms  the  subject  of  the  tax.  Thus,  befon 
payment  and  distribution  to  thelegatees.((e. 
an  executor,  administrator,  or  trustee  it  n- 
quired  to  pay  "the  amount  of  the  dnty  er 
tax  assessed  upon  such  legacy  or  distribe- 
tive  share,"  *and  to  "make  and  render  a  scfc^:-'* 
ule,"  etc.,  in  duplicate,  "of  the  amouot  e( 
such  legacy  or  distributive  share,  t4>;>cth« 
with  the  amount  of  duty  which  has  scerad 
or  shall  accrue  thereon,"  and  the  scbeduir  :t 
required  to  "contain  the  bames  of  each  *»: 
every  person  entitled  to  any  beneficial  iatrr- 
est  therein." 

Whatever  be  the  obscurity  it  is  illuiniw^ 
when  the  light  of  the  previous  leio'latioa 
which  we  have  already  reviewed,  is  throws 
on  it.  The  passing  of  legacies  and  difttnhc- 
tive  shares  were  the  objects  taxed  under  thf 
English  legacy  act.  They  were  the  sab><(ti 
taxed  under  the  act  of  Congress  of  1797.  By 
the  act  of  1862.  as  we  have  seen,  the  whR** 
estate  was  reached  by  a  probate  doty,  whim 
a  distinct  duty  was  charged  upon  lejrscio 
and  distributive  shares  in  personal  prof- 
erty.  When  the  act  of  18M  waa  eaartii 
there  was  added  a  succession  tax  on  real  t*- 
tate,  modeled,  as  said  by  this  court  a>d  tf 
shown  by  the  act  itself,  upon  the  Enptisk 
succession  duty  act,  which  treated  each  par- 
ticular gift  of  real  estate  its  a  distinct  ne 
cession,  separately  liable  for  the  duty  la-4 
by  the  act.  The  I^acy  tax  and  the  »»«•»- 
sion  tax  were  thus  corelated  and  rested 


same,  to  be  sold  upon  tbe  jadement  or  decree 
of  such  court,  and  from  tbe  proceeds  of  sucb 
sale  tbe  amount  of  such  tax  or  duty,  together 
with  all  costs  and  expenses  ot  ever;  descrip- 
tion to  be  allowed  by  such  court,  shall  be  first 
paid,  and  the  balance.  i(  any.  deposited  accord- 
ing to  tbe  order  of  such  court,  to  be  paid  under 
Its  direction  to  such  person  or  persons  as  shall 
establisb  title  to  the  same.  Tbe  deed  or  deeds, 
or  any  proper  conveyance  ot  such  property  or 
personal  estate,  or  any  portion  thereof,  so  sold 
under  such  Judgment  or  decree,  executed  by  the 
officer  lawfully  charged  with  carrying  tbe  same 
Into  effect,  shall  vest  In  tbe  purchaser  thereof 
all  the  title  of  the  delinquent  to  the  property  or 
personal  estate  sold  under  and  by  virtue  of 
■ucb  Judgment  or  decree,  and  shall  release  every 
other  portion  of  such  property  or  personal  es- 
tate from  the  lien  or  charge  thereon  created  by 
this  act.  And  every  person  or  persona  who 
shall  have  In  bis  possession,  charge,  or  custody 
any  record,  file,  or  paper  containing,  or  sup- 
•80 


posed  to  contain,  any  Infonnatloo  coaeera  it 
such  property  or  personal  estate  as  aroma< 
passing  from  any  person  who  may  die  a«  afx^ 
said,  shall  exhibit  tbe  same  at  the  rtqaet  af  tst 
collector,  or  deputy  eollector  of  the  diet  net.  aat 
to  any  law  officer  of  the  United  States,  ta  ttt 
performance  ot  bis  duty  under  this  act.  kls  #9- 
uty  or  agent,  wbo  may  desire  to  czaalae  tte 
same.  And  If  any  sucb  person,  karia^  la  k* 
possession,  charge,  or  custody  any  sack  rtcvfik 
dies,  or  papers,  shall  refuse  or  acglcct  t»  m 
bibit  tbe  same  on  request  as  aforesaid,  he  ttn. 
forfeit  and  pay  tbe  snm  of  fSOO :  ^■nAit 
That  In  all  legal  conttaverales  where  sack  «m< 
or  title  shall  be  tbe  subject  ot  Judicial  lanar- 
gatlon,  the  recital  In  said  deed  shall  h 
facie  evidence  ot  Its  truth,  and  that  tbe 
ments  of  tbe  law  had  been  complied  wltk  ky  Hi 
officer*  of  tbe  government.  (SO  Stat  at  k 
404.) 
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tiie  lame  theory;  that  it,  both  considered, 
they  created  a  tax  on  the  passing  of  each 
particular  gift  or  distributive  share  of  both 
the  personal  and  real  estate,  treated  as  sep- 
arate, one  from  the  other,  and  each  as  form- 
ing a  distinct  estate  subject  to  taxation.  To 
assume  that,  when  the  succession  duty  was 
adopted  in  1864,  that  the  legacy  tax,  which 
was  also  re-enacted  in  that  act,  lost  its  char- 
acter and  became  a  tax  levied,  not  on  the 
passing  of  the  legacies  and  distributive 
shares,  but  upon  the  whole  amount  of  the 
estate  before  passing,  would  destroy  the  en- 
tire harmony  of  the  system,  and  lead  to  a 
confession  that  a  confusion  of  thought  ex- 
isted which  cannot  in  reason  be  admitted. 
Indeed,  it  is  difficult  to  conceive  that  the  act 
of  1864  contemplated  that  either  the  legacy 
duty  or  the  succession  duty  which  it  imposed 
should  be  upon  the  whole  estate,  since  the 
tax  to  be  paid  by  the  whole  estate  was  there- 
in distinctly  and  separately  provided  for  by 
means  of  the  probate  duty.  If  the  tax  on 
fhe  whole  estate  can  be,  by  implication,  in- 
serted, the  same  reasoning  would  also  imply 
that  the  succession  duty  must  be  likewise 
treated.  It  would  thus  be  that  the  entire 
ftf9]actof  1864  would  be  in  force  despite  its 're- 
peal and  the  failure  to  re-enact  in  the  pres- 
ent law  either  the  whole  estate  or  succession 
duty. 

What  it  was  considered  the  act  of  1864 
kTied  the  tax  on  is  also  in  addition  demon- 
strated by  the  amraidments  made  to  the  act 
of  1864  in  1866.     One  of  these  amendments 
was:     "That  any  legacy  or  share  of  personal 
property  passing   as    aforesaid   to  a  minor 
ehild  of  the  nerson  who  died  possessed  as 
Aforesaid  shall  be  exempt  from  taxation  un- 
der this  section,  unless  such  legacy  or  share 
•hall  exceed  the  sum  of  one  thousand  dollars, 
in  which  case  the  excess  only  above  that  sum 
shall  be  liable  to  said  taxation."  Another  was 
that  any  tax  paid  under  the  provisions  of  sec- 
tions 124  and  126  of  the  act  of  1864  should 
"be  deducted  from  the  particular  legacy  or 
distributive  share,  on  account  of  which  the 
same  is  charged."    In  other  words,  the  act 
expressly  commanded  that  to  be  done  which 
it  was  impossible  should  be  done  compatibly 
fvith  any  hypothesis  that  the  tax  was  on  the 
^(vhole  personal  estate,  for,  as  we  have  seen, 
under  that  assumption  the  deduction  of  the 
tax  from  the  whole  estate  was  essential. 

That  the  provisions  of  the  act  of  1864  were 
in  mind  when  the  present  act  was  drafted  is 
apparent,  since  it  is  not  disputed  that  the 
act  under  review,  so  far  as  the  tax  on  lega- 
cies and  distributive  shares  is  concerned,  is 
an  exact  reproduction  of  the  original  act  of 
1864,  except  to  the  extent  that  the  present 
act  contains  provisions  relating  to  a  pro- 
gpressive  increase  of  rates.  We  say  of  the 
original  act,  because  the  present  act  does 
not  contain  in  it  the  amendments  to  which 
-we  have  referred,  made  in  1866;  the  fair 
inference  being  that  the  writer  of  the  pres- 
«nt  act  had  before  him  the  original  text  of 
-the  act  of  1864,  and  not  that  text  as  amend- 
ed by  the  act  of  1806. 

As  the  only  provisions  added  to  the  pres- 
«nt  law  relate  to  the  progressive  rate  upon 
ITS  IT.  B. 


the  legacies,  it  follows  that,  unless  these 
added  clauses  provide  for  a  tax  on  the  whole 
estate  instead  of  the  legacies,  it  is  a  demon- 
stration that  the  whole  estate  is  not  taxed 
by  the  present  act.  That  the  progressive 
rate  features  inserted  in  the  act  now  under 
review  have  even  no  tendency  to  bring  about 
such  a  result,  we  proceed  now  to  demon- 
strate. We  reproduce  such  portions  of  sec- 
tion 29  as  are  essential,  putting  in  'brackets  [70] 
the  words  found  in  the  act  of  1808  under 
review,  which  were  not  contained  in  the  cor- 
responding provisions  existing  in  the  act 
of  1864: 

"That  any  person  or  persons  having  in  - 
charge  or  trust,  as  administrators,  execu- 
tors, or  trustees,  any  legacies  or  distributive 
shares  arising  from  personal  property  where 
the  whole  amount  of  such  personal  property 
as  aforesaid  shall  exceed  the  sum  of  one 
[ten]  thousand  dollars  in  actual  value,  pass- 
ing, after  the  passage  of  this  act,  from  any 
person  possessed  of  such  property,  either  by 
will  or  by  the  intestate  laws  of  any  state, 
or  territory,  or  any.  personal  property  or  in- 
terest therein,  transferred  by  deed,  grant, 
bargain,  sale,  or  gift,  made  or  intended  to 
take  effect  in  possession  or  enjoyment  after 
the  death  of  the  grantor  or  bargainor,  to 
any  person  or  persons,  or  to  any  body  or 
bodies,  politic  or  corporate,  in  trust  or  oth- 
erwise, shall  be,  and  hereby  are,  made  sub- 
ject to  a  duty  or  tax  to  be  paid  to  the  Unit- 
ed States,  as  follows,  that  is  to  say:  [Where 
the  whole  amount  of  said  personal  property 
shall  exceed  in  value  ten  thousand  and  shall 
not  exceed  in  value  the  sum  of  twenty-five 
thousand  dollars,  the  tax  shall  be:]"  [13 
Stat  at  L.  285,  chap.  173,  {  124.] 

Immediately  following  this  are  five  classi- 
fications of  beneficiaries,  each  varying  in 
rate.  These  are  followed  by  the  progressive 
rate  clause,  which  is  as  follows: 

["Where  the  amount  or  value  of  said  prop- 
erty shall  exceed  the  sum  of  twenty-five 
thousand  dollars,  but  shall  not  exceed  the 
sum  or  value  of  one  hundred  thousand  dol- 
lars, the  rates  of  duty  or  tax  above  set  forth 
shall  be  multiplied  by  one  and  one  half,  and 
where  the  amount  or  value  of  said  property 
shall  exceed  the  sum  of  one  hundred  thou- 
sand dollars,  but  shall  not  exceed  the  sum  of 
five  hundred  thousand  dollars,  such  rates  of 
duty  shall  be  multiplied  by  two;  and  where 
the  amount  or  value  of  such  property  shall 
exceed  the  sum  of  five  hundred  thousand  dol- 
lars, but  shall  not  exceed  the  sum  of  one 
million  dollars,  such  rates  of  duty  shall  be 
multiplied  by  two  and  one  half;  and  where 
the  amount  or  value  of  such  property  shall 
exceed  the  sum  of  one  million  dollars,  such 
rates  of  duty  shall  be  multiplied  by  three."] 
Observing  closely  the  text,  it  is  apparent 
that  the  clause  'therein  which  points  out  [71J 
what  is  taxed  is  an  exact  copy  of  the  act  of 
1864,  except  the  substitution  of  the  "ten" 
for  the  word  "one."  The  subject  taxed, 
therefore,  under  the  present  act  is  the  same 
which  was  taxed  under  the  act  of  1864.  This 
is  the  equivalent  of  a  mathematical  cer- 
tainty. Comine,  then,  to  the  added  provi- 
sion at  the  end  of   the  first  paragraph,  it 
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m;8:  ''Where  the  whole  amount  of  said 
personal  property  shall  exceed  in  value," 
etc.  Tliis,  however,  creates  no  new  object  of 
taxation,  but  simply  provides  that  where  said 
personal  property,  that  is,  the  property  pre- 
viously specified,  exceeds  a  certain  amount,  a 
civen  rate  shall  be  imposed.  So,  in  the 
further  addition,  pointing  out  the  progres- 
sive feature,  the  law  says,  "where  the 
amount  or  value  of  said  property  shall  exceed 
the  siui  of,"  etc.,  thus  clearly  again  referring 
to  the  objects  of  taxation,  the  property  de- 
scribed in  the  first  part  of  the  act,  which 
was  identically  the  same  thing  described  in 
the  act  of  1864.  Tlie  demonstration,  there- 
fore, is  conclusive  that  the  progressive  fea- 
ture clause  added  in  the  .present  act  creates 
no  new  subject  of  taxation;  it  simplyprovides 
for  the  progressive  rates  on  the  said  prop- 
erty mentioned  in  the  opening  sentences, 
which  is  described  exactly  as  it  was  in  the 
•ct  of  1864.  Now,  as  the  act  of  1864  taxed, 
not  the  whole  estate,  but  each  particular 
legacy  or  distributive  share,  the  conclusion 
cannot  be  escaped  that  the  present  law  does 
the  same  thing,  except  that  there  is  added 
thereto  a  progressive  rate. 
-  The  tax  being  then  on  the  legacies  and  dis- 
tributive shares,  the  rate  primarily  being  de- 
termined by  the  relation  of  the  legatees  or 
distributees  to  the  estate,  does  the  law  com- 
mand that  the  progressive  rate  of  tax  which 
it  imposes  on  the  legacies  or  distributive 
shares  shall  be  measured,  not  separately  by 
the  amount  of  each  particular  legacy  or  dis- 
tributive share,  but  oy  the  sum  of  the  whole 
personal  estate  T  This,  as  we  have  said,  is 
the  interpretation  of  the  act  which  was 
adopted  by  the  assessor  in  levying  the  taxes 
under  review,  and  which  was  sustained  by 
the  court  below. 

The  unsoundness  of  the  construction  that 
the  act  measures  the  rate  of  tax  by  the  whole 
estate  is  fully  shown  by  what  we  have  al- 
ready said,  for,  as  under  the  act  of  1864  the 
[72]  legacies  and  distributive  'shares  alone  were 
taxed,  and  as  in  re-enacting  it  the  exact 
language  was  retained  (omitting  the  sepa- 
rate provisions  in  the  act  of  1864,  taxing  the 
whole  estate  by  a  probate  duty  and  taxing 
successions),  and  as  the  progressive  rates 
only  refer  to  the  object  taxed,  as  provided  in 
the  act  of  1864,  it  results  that  under  no  rea- 
sonable construction  can  the  present  act  be 
held  to  provide  for  a  rate  of  tax  computed 
on  the  whole  estate.  Even,  however,  if  all 
the  previous  history  be  shut  out  of  view,  and 
even  if  the  omission  from  this  actof  thewbole 
estate  duty  which  obtained  under  the  act  of 
1864  be  for  the  moment  forgotten,  the  text 
of  the  law,  considered  alone,  would  not  sup- 
port the  construction  that  it  provides  for  a 
tax  upon  each  l^acy  and  distributive  share 
by  a  rate  of  tax  measured  by  the  whole  es- 
tate. In  order  to  make  this  clear  we  will 
briefly  analyze  the  text.  In  doing  so,  how- 
ever, we  eliminate  the  attempt  made  by  coun- 
sel in  argument  to  show  the  significance 
thereof  by  expressions  used  in  the  course  of 
the  debate  by  certain  members  of  the  Senate. 
Maxtoell  v.  Dou>.  176  U.  S.  581,  ante,  597,  20 
Sup.  Ct.  Rep.  448,  and  cases  there  cited. 
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The  meaning  of  the  act  largely  turns  upon 
the  following  words,  contained  in  the  opei^ 
ing  paragraph  of  section  29:  "Where  th« 
whole  amount  of  such  personal  property  a* 
aforesaid  shall  exceed  the  sum  of  ten  thou- 
sand dollars  in  actual  value,  passing,"  etc. 
If  these  words  refer  to  the  whole  amount  of 
the  estate  left  by  a  deceased  person,  then  the 
words  added  in  the  act  of  1898,  to  the  end  of 
the  paragraph,  vv:.,  "where  the  whole  amount 
of  said  personal  property  shall  exceed  in 
value  ten  thousand,  and  shall  not  exceed  in 
value  the  sum  of  twenty-five  thousand,  dol- 
lars, the  tax  shall  be,"  as  stated  in  five  classi- 
fications next  enumerated,  must  refer  to  the 
same  thing.  It  follows  likewise  tlmt  the  pro- 
gressive rate  clause,  which  says,  "where  the 
amoimt  or  value  of  said  property  shall  ex- 
ceed the  sum  of,"  etc.,  must  relate  to  the 
same  thing;  that  is,  the  whole  amount  of  the 
estate,  as  stated  in  the  opening  sentences  of 
section  20.  If  this  view  be  correct,  then  all 
legacies  in  an  estate  of  $10,000  are  exempt, 
and  all  legacies,  whatever  be  their  amount,  in 
an  estate  above  $10,000,  have  the  original 
rate  adjusted  according  to  the  classifications, 
and  that  rate  is  increased  'progressively  by  (78^ 
the  whole  amount  of  the  estate,  and  not  by 
the  amount  of  the  legacy.  If,  on  the  other 
hand,  the  words  "where  the  whole  amount  of 
such  personal  property  as  aforesaid  shall  ex- 
ceed the  sum  of  ten  thousand  dollars,"  found 
in  the  first  sentence  of  section  29,  relate  to 
the  whole  amount  of  each  legacy,  then  leg- 
acies under  $10,000  are  not  taxable,  and 
those  above  $10,000  pay  the  original  rat« 
provided  in  Uie  classifications,  and  become 
subject  to  the  progressive  increase  clause, 
according  to  the  amount  of  the  legacy,  and 
not  by  the  whole  amount  of  the  estete. 

But  the  pivotal  words  in  the  first  sentence 
are  not  simply  "the  whole  amount  of  such 
personal  property,"  but  the  "whole  amount 
of  such  personal  property  <m  aforesaid." 
This  can  only  refer  to  the  preceding  part  of 
the  sentence,  where  what  is  contzmplated  by 
the  words  "as  aforesaid"  is  and  can  alone  be 
"any  legacies  or  distributive  shares  arising 
from  personal  property  .  .  passing 
after  the  passage  of  this  ad.  In  other 
words,  the  statute  itself  by  the  reference 
clause  establishes  that  the  whole  amount  re- 
ferred to  is  the  sum  or  value  of  each  particu- 
lar legacy,  etc.,  separately  considered, 
passing  from  the  deceased  to  the  taker  there- 
of. And  this  construction  of  the  vital  words 
referred  to,  derived  from  what  immediately 

S recedes  them,  is  sustained  by  what  imme- 
iately  follows  them,  that  is,  the  clause  im- 
posing the  tax  on  "any  personal  property  or 
interest  therein,  transferred  by  deed,"  etc., 
"made  or  intended  to  take  effect  in  posses- 
sion or  enjoyment  after  the  death  of  the 
grantor  or  bargainor,  to  any  person  or  per- 
sons," etc.  This  latter  clause  treats  each 
item  of  property  given  in  contemplation  of 
death  otherwise  than  by  last  will  and  testa- 
ment, as  a  distinct  entity  to  be  considered 
for  the  purpose  of  levying  the  tax.  Each  of 
such  items,  therefore,  separately  consid- 
I  ered,  becomes,  for  the  purpose  of  the  tax,  the 
'  whole  amount  of  such  personal  property,  the 
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statute  olearlv  recognizing  that  there  may  be 
partial  and  distinct  interestB  in  each  item 
of  personal  property,  such  as  an  interest  for 
life  in  one  person  with  a  remainder  in  an- 
other. Thus  by  the  two  clauses,  which  arc 
linked  together  by  the  words  "the  whole 
amount  of  such  personal  property,"  it  de- 
velops that  the  amount  referred  to  is  the  sep- 
[74]  arate  and  distinct  'sums  or  items  of  personal 
property  passing,  and  not  the  whole  amount 
of  tite  entire  estote,  which,  as  has  been  shown 
in  considering  the  previous  proposition,  the 
act  did  not  purport  to  tax  as  such. 

The  subseauent  provisions  of  the  act  lend 
cogency  to  tnis  view.  Thus,  in  section  30, 
it  la  made  the  duly  of  the  executor,  etc.,  to 

Say  over  to  the  collector  "the  amount  of  the 
uty  or  tax  assessed  upon  such  legacy  or 
distributive  share,"  and  he  is  also  command- 
ed to  deliver  to  the  collector  a  schedule  "of 
the  amount  of  Buch  legacy  or  distributive 
share,  together  with  the  amount  of  the  duty 
which  has  accrued  or  shall  accrue  thereon." 
At  the  risic  of  repetition,  we  recur  again 
to  »  particular  feature  in  the  prior  legisla- 
tion, because  it  very  pertinently  pointi  out 
the  error  which  has  given  rise  to  the  assump- 
tion that   the   "whole    personal    estate  as 
aforesaid"  meant  in    the    act    of    1864,  or 
means  in  this  act,  the  whole  amount  of  the 
personal  estate  left  by  the  deceased,  and  not 
the  whole  amount  of  each  legacy  considered 
aa  »  separate  estate  for  the  purpose  of  taxa- 
tion.   Attention  has  been  called  to  the  fact 
that,  in  accordance  with  the  English  system, 
the  act  of  1864  engrafted  on  the  provisions 
of  the  act  of  1862  a  succession  or  real  es- 
tate inheritance  tax.    In  doing  so,  it  was 
unequivocally  declared  in  the  law  that  each 
separate  gift  of  real  property  was  a  distinct 
succession  or  estate.    In  other  .words,  the 
statute  itself  announced  the  rule  that  the 
whole  amount  of  each  estate  subject  to  taxa- 
tion, under  the  succession  tax,  was  the  whole 
amount  of  each  separate  item  of  gift  treated 
as  an  estate  for  the  purpose  of  the  levy  and 
collection  of  the  taxes  thereon.     How,  then, 
can  it  be  supposed  that  the  act  of  1864  con- 
templated that  the  section  relating  to  the 
lef^acy  should  have  one  meaning,  whilst  the 
whole  amount  of  the  estate  in  the  sections 
relating  to  succession  or  real  estate  taxes 
should  have  another?    Must  it  not  be  con- 
nidered  that  the  statute  provided  for  no  such 
discordant   and   unjust   discrimination,  but 
that,  on  the  contrary,  it  harmoniously  ex- 
pressed the  rule  obtaining  from  the  begin- 
ning, that  is,  the  levy  of  a  legacy  tax  on  per- 
sonal estate  passing  by  death  to  each  par- 
ticular beneficiary  treated  separately  as  the 
amount  subject  to  taxation  and  the  same 
rule  applied  to  the  succession  tax  by  treat- 
rsj  ing  each  *item  of  real  estate  as  the  whole 
amount  of  an  estate  passing  separately  for 
the  purpose  of  taxation  T 

It  is  true  that  in  the  practical  execution 
of  the  act  of  1864  the  words  "the  whole 
amount  of  such  personal  property  .  .  . 
shall  exbeed  the  sum  of  one  thousand  dol- 
lars" were  administratively  construed  as  ap- 
plying to  the  entire  personal  estate  left  by 
one  deceased,  and  not  to  the  distinct  legacies 
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or  interests.  It  resulted  that  where  an  es- 
tate did  not  equal  $1,000,  no  tax  was  collect- 
ed upon  legacies  or  distributive  shares  there- 
in, and  where  the  estate  exceeded  $1,000, 
all  legacies  and  distributive  shares,  whatever 
the  amount  of  each,  were  taxed.  Any  force 
resulting  from  this  administrative  view, 
however,  is  weakened  by  the  fact  that  the 
contrary  construction  prevailed  as  to  the 
other  portions  of  the  act  of  1864,  the  suc- 
cession duty,  where  the  amount  of  the  tax 
was  determined  by  the  amount  or  value  of 
each  particular  item  of  real  property.  The 
administrative  construction  therefore  of  the 
act  of  1864  was  contradictory,  since  it  en- 
forced one  rule  on  the  one  hand  and  an  ab- 
solutely conflicting  one  on  the  other.  Be- 
sides, the  whole  estate  was  taxed  as  such  by 
the  probate  duty  found  in  the  act  of  1864. 

As  we  have  said,  the  act  of  1864  was  re- 
pealed in  1870.  16  Stat,  at  L.  256,  chap. 
255.  After  the  repeal,  the  court  was  called 
upon,  in  Mason  v.  Sargent,  104  U.  8.  680,  26 
L.  ed.  894,  to  consider  whether,  when  one*  who 
held  a  life  estate  in  a  legacy  died  subsequent 
to  the  repeal  of  the  act,  the  interest  of  the 
legatees  in  remainder  was  subject  to  the  in- 
heritance tax.  In  passing  upon  this  ques- 
tion this  court  said  (p.  690,  L.  ed.  p.  804) : 

"The  tax  in  question  was  imposed  by  sec- 
tion 124  of  the  act  of  June  30,  1864,  chap. 
173  (13  Stat,  at  L.  223,  285),  upon  legacies 
or  distributive  shares  of  personal  property 
exceeding  the  sum  of  $1,000,  passing,  after 
the  passage  of  the  act,  from  a  decedent, 
either  tes&te  or  intestate,  in  the  hands  of  an 
executor,  administrator,  or  trustee,  varying 
in  rate,  us  the  party  beneficially  entitled  was 
less  or  more  remote  in  consanguinity,  or  a 
stranger  in  blood,  to  the  person  from  whom 
it  passed;  with  a  proviso  that  legacies  or 
distributive  interests  in  intestate  estates, 
passing  to  husband  or  wife,  should  be  exempt 
from  such  t«^x." 

'The  opinion  thus  expressed  is  in  conflict  [76] 
with  the  assumption  that  the  whole  estate 
contemplated,  not  each  legacy  or  distribu- 
tive share,  but  the  entire  amount  of  personal 
property  of  the  deceased,  and  this  construc- 
tion may  be  well  considered  to  have  been  in 
eflfect  adopted  by  the  re-enactment  of  the  act 
of  1864,  without  any  change  indicating  an 
intention  to  the  contrary. 

Granting,  however,  there  is  doubt  as  to 
the  construction,  in  view  of  the  consequences 
which  must  result  from  adopting  the  theory 
that  the  act  taxes  each  separate  legacy  by  a 
rate  determined,  not  by  the  amount  of  the 
legacy,  but  by  the  amount  of  the  whole  per- 
sonal estate  left  by  the  deceased,  we  should 
be  compelled  to  solve  the  doubt  against  the 
interpretation  relied  on.  The  principle  on 
which  such  construction  rests  was  thus  de- 
fended in  argument.  The  tax  is  on  each 
separate  legacy  or  distributive  share,  but  the 
rate  is  measured  by  the  whole  estate.  In 
other  words,  the  construction  proceeds  upon 
the  assumption  that  Congress  intended  to 
tax  the  separate  legacies,  not  by  their  own 
value,  but  by  that  of  a  wholly  distinct  and 
separate  thing.  But  this  is  equivalent  to 
saying  that  the  principle  underlying  the  a»- 
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Miied  interpretation  is  that  the  house  of  A, 
which  is  only  worth  $1,000,  may  be  taxed, 
but  that  the  rate  of  the  tax  is  to  be  deter- 
mined by  attributing  to  A'b  house  the  value 
of  B's  house,  which  may  be  worth  a  hundred- 
fold the  amount.  The  gross  inequalities 
which  must  inevitably  result  from  the  ad- 
mission of  this  theory  are  readily  illustrate^- 
Thus,  a  person  dying,  and  leaving  an  estate 
of  $10,500,  bequeaths  to  an  hospital  $10,000. 
The  rate  of  tax  would  be  S  per  cent,  and  the 
amount  of  tax  $500.  Another  person  dies 
at  the  same  time,  leaves  an  estate  of  $1,000,- 
000,  and  bequeaths  $10,000  to  the  same  in- 
stitution. The  rate  of  tax  would  be  12y, 
per  cent,  and  the  amount  of  the  tax  $1,250. 
It  would  thus  come  to  pass  that  the  same 
person,  occupying  the  same  relation,  and  tak- 
ing in  the  same  character  two  equal  sums 
from  two  different  persons,  would  pay  in  the 
one  case  more  than  twice  the  tax  that  he 
would  in  the  other.  In  the  arguments  of 
counsel  tables  are  found  which  show  how  in- 
evitable and  profound  are  the  inequalities 
177]  which  the  construction  *must  produce.  Clear 
aa  is  the  demonstration  which  they  malce, 
'  they  only  serve  to  multiply  instances  afford- 
ed by  the  one  example  which  we  have  just 
given. 

We  are  therefore  bound  to  give  heed  to  the 
rule  that,  where  a  particular  construction  of 
a  statute  will  occasion  great  inconvenience 
or  produce  inequality  and  injustice,  that 
view  is  to  be  avoided  if  another  and  more 
reasonable  interpretation  is  present  in  the 
statute.  Bate  Refrigerating  Co.  ▼.  Sulzber- 
ger, 157  U.  S.  37.  39  L.  ed.  611,  15  Sup.  Ct 
Rep.  508;  Wilson  v.  Rousseau,  4  How.  646, 
680,  11  L.  ed.  1141,  1150;  Bloomer  v.  Mo- 
QueuMtn,  14  How.  539,  553,  14  L.  ed.  632, 
638;  Bla..<i  v.  Jiational  Banks,  23  Wall.  307, 
320,  23  L.  ed.  119,  121;  United  States  v. 
Kirby,  7  Wall.  482,  486,  19  L.  ed.  278,  280. 
Indeed,  the  confusion  which  g^ves  rise  to 
both  of  the  constructions  of  the  statute 
which  we  have  just  considered  comes  from 
the  want  of  insight  pointed  out  by  Hanson 
in  a  passage  which  we  have  heretofore  quot- 
ed; that  is,  it  arises  from  not  keeping  in 
mind  the  distinction  between  a  tax  on  the 
interest  to  which  some  person  succeeds  on  a 
death  and  a  tax  on  the  interest  which  ceased 
by  reason  of  the  death,  the  two  being  differ- 
ent objects  of  taxation. 

It  may  be  doubted  by  some,  aside  from  ex- 
press constitutional  restrictions,  whether  the 
taxation  by  Congress  of  the  property  of  one 
person,  accompanied  with  an  arbitrary  pro- 
vision that  the  rate  of  tax  shall  be  fixed 
with  reference  to  the  sum  of  the  property  of 
another,  thus  bringing  about  the  profound 
inequality  which  we  have  noticed,  would  not 
transcend  the  limitations  arising  from  those 
fundamental  conceptions  of  free  government 
which  underlie  all  constitutional  systems. 
On  this  question,  however,  in  any  of  its  as- 
pects, we  do  not  even  intimate  an  opinion, 
as  no  occasion  for  doing  so  exists,  since,  as 
we  understand  the  law,  we  are  clearly  of 
opinion  that  it  does  not  sustain  the  construc- 
tion which  was  placed  on  it  by  the  court 
below 
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By  elimination,  the  process  of  reasoning 
which  we  have  resorted  to  in  order  to  dem- 
onstrate the  unsoundness  of  the  first  two 
contentions  as  to  the  meaning  of  the  stat- 
ute renders  it  unnecessary  to  say  itnything 
in  elaboration  of  the  significance  of  the  stat- 
ute as  embodied  in  the  third  proposition, 
which  is,  that  the  tax  is  on  the  legacies  and 
distributive  shares,  the  rate  being  primarily 
deterniined  by  the  classifications  and  being 
progressively  'increased  according  to  the  [78] 
amount  of  the  legacies  or  shares.  Its  cor- 
rectness is  at  once  apparent  when  the  other 
views  are  disposed  of.  As  the  "whole 
amount  of  such  personal  property  as  afore- 
said" relates  to  the  sum  of  each  legacy  or 
distributive  share  considered  separately,  it 
follows  that  all  legacies  not  exceeding  $10,- 
000  are  not  taxed,  and  that  those  above  that 
amount  are  taxed  primarily  by  the  degree  of 
relationship  or  absence  thereof,  specified  in 
the  five  classifications  contained  in  the  stat- 
ute, and  that  the  rate  of  tax  is  progressively 
increased  by  the  amount  of  each  separate 
legacy  or  distributive  share.  This  being  the 
correct  interpretation  of  the  statute,  it  fol- 
lows that  the  court  below  erroneously  main- 
tained a  contrary  construction,  and  there- 
fore the  tax  assessed  and  collected  was  for 
a  larger  amount  than  the  sum  actually  due 
by  law. 

The  precise  meaning  of  the  law  being  thus 
determined,  the  question  whether  the  tax 
which  it  imposes  is  direct,  and  hence  sub- 
ject to  the  requirement  of  apportionment, 
arises  for  consideration.  That  death  duties, 
generally,  have  been  from  the  beginning  in 
all  countries  considered  as  different  from 
taxes  levied  on  property,  real  or  personal,  di- 
rectly on  account  of  the  ownership  and  pos- 
session thereof,  is  demonstrated  by  the  re- 
view which  we  have  previously  made.  It 
has  also  been  established  by  what  we  have 
heretofore  said,  that  such  taxes,  almost  from 
the  beginning  of  our  national  life,  have  been 
treated  as  duties,  and  not  as  direct  taxes. 
Of  course,  they  concern  the  passing  of  prop- 
erty by  death,  for  if  there  was  no  property 
to  transmit,  there  would  be  nothing  upon 
which  the  tax  levied  on  the  occasion  of  death 
could  be  computed.  This  legislative  and  ad- 
ministrative view  of  such  taxes  has  been  di- 
rectly upheld  by  this  court.  In  Seholey  ▼. 
Bew,  23  Wall.  349,  23  L.  ed.  102,  to  which 
we  have  heretofore  referred,  the  question 
presented  was  the  constitutionality  of  the 
provisions  of  the  act  of  1864,  imposing  a 
succession  duty  as  to  real  estate.  The  as- 
sertion was  that  the  duty  was  repugnant  to 
the  Constitution,  because  it  was  a  direct  tax 
and  had  not  been  apportioned.  The  tax  was 
decided  to  be  constitutional.  The  court 
said  (p.  346,  L.  ed.  p.  101 ) : 

"But  it  is  clear  that  the  tax  or  duty  levied 
by  the  act  under  consideration  is  not  a  di- 
rect tax  within  the  meaning  of  either  of*these  [79J 
provisions.  Instead  of  that  it  is  plainly  an 
excise  tax  or  duty,  authorized  by  section 
eight  of  article  one,  which  vests  the  power  in 
Congress  to  lay  and  collect  taxes,  duties,  im- 
poeto,  and  excises  to  pay  the  debts  and  pro- 

178  V.  a. 


Digitized  by 


Google 


1899. 


Knowltoh  y.  MooBB. 


7^-81 


Tide  tor  the  common  defense  and  general  wel- 
fare. 

"Whether  direct  taxes  in  the  sense  of  the 
Constitution  comprehend  any  other  tax  than 
a  capitation  tax  and  a  tax  on  land,  is  a  ques- 
tion not  absolutely  decided,  nor  is  it  neces- 
sary to  determine  it  in  the  present  case,  as 
it  is  expressly  decided  that  the  term  does  not 
include  the  tax  on  income,  which  cannot  be 
distinguished  in  principle  from  a  succession 
tax  such  as  the  one  involved  in  the  present 
controversy." 

This  is  decisive  against  the  contrary  con- 
tention here  relied  on,  unless  it  he  that  the  de- 
cision in  Bcholey  v.  Reto  has  been  overruled, 
•nd  therefore  is  no  longer  controlling. 

The  argument  is  that  the  decision  in 
Boholey  v.  Reto  was  overruled  in  PoUook  v. 
Farmers'  Loan  d  T.  Co.  157  U.  S.  429,  30  L. 
ed.  759,  15  Sup.  Ct  Hep.  673,  168  U.  S.  601, 
89  L.  ed.  1108,  16  Sup.  Ct  Rep.  912.  This 
contention  is  thus  supported  in  argument 

As  in  the  course  of  the  opinion  in  Boholey 
▼.  Reio  the  court  said  that  taxes  on  succes- 
sions could  not  be  distinguished  in  principle 
from  an  income  tax,  therefore  the  decision  in 
the  Pollock  Case,  which  held  that  an  income 
tax  was  direct,  it  is  argued,  necessarily  de- 
cided that  an  inheritance  tax  was  also  di- 
rect But  in  the  Pollock  Case  the  decision  in 
Bcholey  V.  Reto,  was  not  overruled.  On  the 
contrary,  the  correctness  of  the  decision  in 
the  latter  case  as  to  the  particular  matter 
which  it  actually  decided  in  effect  was  reaf- 
firmed. In  consequence  of  the  statement 
made  in  Boholey  v.  Retc,  that  an  income  tax 
and  a  succession  tax  could  not  be  distin- 
guished one  from  the  other,  that  case  was  re- 
lied on  in  the  Pollock  Case  by  counsel  in  ar- 
gument and  by  the  members  of  the  court  who 
dissented,  as  establishing,  for  the  reason 
stated,  that  the  income  tax  was  not  direct 
The  court,  however,  treated  Bcholey  v.  Reto 
as  inapplicable  to  an  income  tax,  because  it 
considered  that  whether  an  income  tax  was 
direct  was  not  actually  involved  in  the  latter 
case,  and  hence  the  illustration  which  was 
f  80]  used  in  Boholey  v.  Reto  as  to  *an  income  tax 
was  held  not  to  have  been  a  decision  on  the 
question  of  whether  or  not  an  income  tax 
was  direct 

The  court  said  (157  U.  8.  577,  39  L.  ed. 
817,  15  Sup.  Ct  Rep.  688) : 

"Bcholey  v.  Rew,  23  Wall.  331,  23  L.  ed. 
99,  was  the  case  of  a  succession  tax,  which 
the  court  held  to  be  'plainly  an  excise  tax  or 
duty'  upon  the  devolution  of  the  estate  or  the 
right  to  become  beneficially  entitled  to  the 
same,  or  the  income  thereof,  in  possession  or 
expectancy.  It  was  like  the  succession  tax 
ot  a  state,  held  constitutional  in  Mager  v. 
Orima,  8  How.  400,  12  L.  ed.  11C8;  and  the 
distinction  between  the  power  of  a  state  and 
the  power  of  the  United  States  to  regulate 
the  succession  of  property  was  not  referred 
to,  and  does  not  appear  to  have  been  in  the 
mind  of  the  court.  The  opinion  stated  that 
tlie  act  of  Parliament,  from  which  the  par- 
ticular provision  under  consideration  was 
borrowea,    had    received    substantially    the 


hold  that  a  succession  duty  is  not  a  tax  up- 
on income  or  upon  proper^,  but  on  the  act- 
ual benefit  derived  by  the  individual,  deter- 
mined as  prescribed.  Re  Eltoes,  3  Hurlst 
A  N.  719;  Atty.  Oen.  v.  Befton,  2  Hurlst  ft 
C.  362;  8.  C.  (H.  L.)  3  Hurlst  A,  C.  1023, 
UH.  L.Cft8.  257." 

The  argument  now  made,  therefore,  comes 
to  this:  Although  in  the  Pollock  Case  the 
doctrine  which  the  court  considered  as  hav- 
ing been  actually  decided  in  Boholey  v.  Row 
was  not  overruled,  nevertheless,  because  in 
example  which  was  made  use  of  in  the  course 
of  the  opinion  in  Bcholey  v.  Reto  was  disre- 
garded, the  Pollock  Case  therefore  overruled 
Bcholey  y.  Rew.  The  issue  presented  in  the 
Pollock  Case  was  whether  an  income  tax  was 
direct,  within  the  meaning  of  the  Consti- 
tution. The  contentions  which  the  case  in- 
volved were  thus  presented.  On  the  one 
hand,  it  was  argued  that  only  capitation 
taxes  and  taxes  on  land  as  such  were  direct, 
within  the  meaning  of  the  Constitution,  con- 
sidered as  a  matter  of  first  impression,  and 
that  previous  adjudications  had  construed 
the  Constitution  as  having  that  import  On 
the  other  hand,  it  was  asserted  that,  in  prin- 
ciple, direct  taxes,  in  the  constitutional 
sense,  embraced  not  only  taxes  on  land  and 
capitation  taxes,  but  all  burdens  laid  on  real 
or  personal  property  because  of  its  owner- 
ship, which  were  equivalent  to  a  direct  tax 
on  such  property,  and  it  was  affirmed  that 
the  previous  'adjudications  of  this  court  had  [811 
settled  nothing  to  the  contrary.  The  issues 
which  were  thus  presented  in  the  Pollock 
Case,  it  will  be  observed,  had  been  expressly 
reserved  in  Bcholey  y.  Reto,  where  it  was 
said  (23  Wall.  346,  L.  ed.  p.  102) : 

"Whether  direct  taxes  in  the  sense  of  the 
Constitution  comprehend  any  other  tax  than 
a  capitation  tax  and  a  tax  on  land,  is  a  ques- 
tion not  absolutely  decided,  nor  is  it  neces- 
sary to  determine  it  in  the  present  ease." 

The  question  which  was  thus  reserved  in 
Bcholey  v.  Retc,  and  which  was  presented  for 
decision  in  the  Pollock  Case,  was  decided  in 
the  latter  case,  the  court  holding  that  taxes 
on  the  income  of  real  and  personal  property 
were  the  legal  equivalent  of  a  direct  levy  on 
the  property  from  which  the  income  was  de- 
rived, and  tiierefore  required  apportionment. 
But  there  was  no  intimation  in  the  Pollock 
Case  that  inheritance  taxes — which  had  been 
held  in  Bcholey  v.  Retc  not  to  be  direct,  which 
had  from  all  time  been  considered  as  being 
imposed,  not  on  property,  real  or  personal,  as 
ordinarily  understood,  but  as  being  levied 
on  the  transmission  or  receipt  of  property 
occasioned  by  death,  and  which  had  from  the 
foundation  of  the  government  been  treated  as 
a  duty  or  excise — ^were  direct  taxes,  within 
the  meaning  of  the  Constitution.  Undoubted- 
ly, in  the  course  of  the  opinion  in  the  Pol- 
lock Case,  it  was  said  that,  if  a  tax  was  direct 
within  the  constitutional  sense,  the  mere  er- 
roneous qualification  of  it  as  an  excuse  or 
duty  would  not  take  it  out  of  the  constitu- 
tional requirement  as  to  apportionment  But 
this  language  related  to  the  subject-matter 
under  consideration,  and  was  but  a  state- 


same  construction,  and  cases  under  that  act  ment  that  a  tax  which  was  in  itself  direct 
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becauM  imposed  npon  property  solely  by  rea- ; 
■on  of  its  ownership,  could  not  be  changed 
by  affixing  to  it  the  qualification  of  excise  or 
du^.  Here  we  are  asked  to  decide  that  a 
tax  is  a  direct  tax  on  property  which  has  at 
all  times  been  considered  as  the  antithesis  of 
such  a  tax  J  that  is,  has  ever  been  treated  as 
a  duty  or  excise,  because  of  the  particular 
occasion  which  gives  rise  to  its  levy. 

But  it  is  asserted  that  it  was  decided  in 
the  income  tax  cases  that,  in  order  to  de- 
termine whether  a  tax  be  direct  within  the 
meaning  of  the  Constitution,  it  must  be  as- 
[8S]  certain^  whether  the  *one  upon  whom  by 
law  the  burden  of  paying  it  is  first  cast  can 
thereafter  shift  it  to  another  person.  If  he 
cannot,  the  tax  would  then  be  direct  in  the 
eonstitutional  sense,  and,  hence,  however  ob- 
vious in  other  respects  it  might  be  a  duty, 
impost,  or  excise,  it  cannot  be  levied  by  the 
rule  of  uniformity,  and  must  be  apportioned. 
From  this  assumed  premise  it  is  argued  that 
death  duties  cannot  be  shifted  from  the  xme 
on  whom  they  are  first  cast  by  law,  and 
therefore  they  are  direct  taxes  requiring  ap- 
portionment. 

The  fallacy  is  in  the  premise.  It  is  true 
tliat  in  the  income  tax  cases  the  theory  of 
certain  economists  by  which  direct  and  in- 
direct taxes  are  classified  with  reference  to 
the  ability  to  shift  the  same  Was  adverted 
to.  But  this  disputable  theory  was  not  the 
basis  of  the  conclusion  of  the  court.  The 
eonstitutional  meaning  of  the  word  direct 
was  the  matter  decided.  Considering  that 
the  constitutional  rule  of  apportionment  had 
its  origin  in  the  purpose  to  prevent  taxes 
on  persons  solely  because  of  their  general 
ownership  of  property  from  being  levied  by 
any  other  rule  than  that  of  apportionment, 
two  things  were  decided  by  the  court:  First, 
that  no  sound  distinction  existed  between  a 
tax  levied  on  a  person  solely  because  of  his 
general  ownership  of  real  property,  and  the 
same  tax  imposed  solely  because  of  his  gen- 
eral ownership  of  personal  property.  Sec- 
ondly, that  the  tax  on  the  income  derived 
from  such  property,  real  or  personal,  was 
the  legal  equivalent  of  a  direct  tax  on  the 
property  from  which  said  income  was  de- 
rived, and  hence  must  be  apportioned.  These 
conclusions,  however,  lend  no  support  to  the 
contention  that  it  was  decided  that  duties, 
imposts  and  excises  which  are  not  the  es- 
sential equivalent  of  a  tax  on  property  gen- 
erally, real  or  personal,  solely  because  of 
its  ownership,  must  be  converted  into  direct 
taxes,  because  it  is  conceived  that  it  would 
be  demonstrated  by  a  close  analysis  that 
they  could  not  be  shifted  from  the  person 
upon  whom  they  first  fall.  The  pro;>osition 
now  relied  upon  was  considered  and  refuted 
in  Niool  V.  Ames,  173  U.  S.  500,  43  L.  ed. 
786,  10  Sup.  Ct.  Rep.  S22,  where  the  court 
said  (p.  515,  L.  ed.  p.  701,  Sup.  Ct  Rep. 
p.  526): 

"The  commands  of  the  Constitution  in 
this,  as  in  all  other  respects,  must  be  obeyed ; 
direct  taxes  must  be  apportioned,  while  in- 
direct taxes  must  be  uniform  throughout  the 
£88]  United  'States.  But  while  yielding  implicit 
obedience   to    these   constitutional    require- 

sse 


ments,  it  is  no  part  of  the  duty  of  this  court 
to  lessen,  impede,  or  obstruct  the  exercise 
of  the  taxing  power  by  merely  abstruse  and 
subtle  distinctions  as  to  the  particular  na- 
ture of  a  specified  tax,  where  auch  disUnc- 
tion  rests  more  upon  the  differing  theories 
of  political  economists  than  upon  the  prac- 
tical nature  of  the  tax  itself. 

"In  deciding  upon  the  validity  of  a  tax 
with  reference  to  these  requirements,  no  mi- 
croscopic examination  as  to  the  purely  eco- 
nomical or  theoretical  nature  of  the  tax 
should  be  indulged  in  for  the  purpose  of 
placing  it  in  a  category  which  would  invali- 
date the  tax.  As  a  mere  abstract,  scientific, 
or  economical  problem,  a  particular  tax 
might  possibly  be  regarded  as  a  direct  tax, 
when  as  a  practical  matter  pertaining  to  the 
actual  operation  of  the  tax  it  might  quite 
plainly  appear  to  be  indirect.  Under  such 
circumstances,  and  while  varying  and  dis- 
putable theories  might  be  indulged  as  to  the 
real  nature  of  the  tax,  a  court  would  not  be 
justified,  for  the  purpose  of  invalidating  the 
tax,  in  placing  it  in  a  class  different  from 
that  to  which  its  practical  results  would 
consign  it.  Taxation  is  eminently  practical, 
and  is,  in  fact,  brought  to  every  man's  door, 
and  for  the  purpose  of  deciding  upon  its  va- 
lidity a  tax  should  be  regarded  in  its  actual, 
practical  results,  rather  than  with  reference 
to  those  theoretical  or  abstract  ideas  whose 
correctness  is  the  subject  of  dispute  and  con- 
tradiction among  those  who  are  experts  in 
the  science  of  political  economy." 

Concluding,  then  that  the  tax  under  con- 
sideration is  not  direct  within  the  meaning 
of  the  Constitution,  but,  on  the  contrary,  is 
a  duty  or  excise,  we  are  brought  to  consider 
the  question  of  uniformity. 

The  contention  is  that  because  the  statute 
exempts  legacies  and  distributive  shares  in 
personal  property  below  $10,000,  because  it 
classifies  the  rate  of  tax  according  to  the  re- 
lationship or  absence  of  the  relationship  of 
the  taker  to  the  deceased,  and  provides  for 
a  rate  progressing  by  the  amount  of  the  1^- 
acy  or  share,  therefore  the  tax  is  repugnant 
to  that  portion  of  the  first  clause  of  section 
8  of  article  1  of  the  Constitution,  'which  pro-  (84] 
vides  that  "duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States." 

The  argument  to  the  contrary,  whilst  con- 
ceding that  the  tax  devised  by  the  statute 
does  not  fulfil  the  requirement  of  equality 
and  uniformity,  as  those  words  are  con- 
strued when  found  in  state  constitutions, 
asserts  that  it  does  not  thereby  follow  that 
the  taxes  in  question  are  repugnant  to  the 
Constitution  of  the  United  States,  since  the 
provision  in  the  Constitution,  that  "duties, 
imposts,  and  excises  shall  be  uniform 
throughout  the  United  States,"  it  is  insisted 
has  a  different  meaning  from  the  egression 
"equal  and  uniform,"  found  in  state  consti- 
tutions. In  order  to  decide  these  respective 
contentions  it  becomes  at  theoutsetnecessarv 
to  accurately  define  the  theories  upon  which 
they  rest. 

On  the  one  side,  the  proposition  is  that  the 
command  that  duties,  imposts,  and  excises 
shall   be  uniform   throughout   the   United 
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:,.     States  relates  to  the  inherent  and  intrinsic 
^     character  of  the  tax;  that  it  contemplates 
,j      the  operation  of  the  tax  upon  the  property 
.,      of  the  individual  taxpayer,  and  exacts  that 
■      when  an  impost,  duty,  or  excise  is  levied,  it 
shall  operate  precisely  in  the  same  manner 
upon  all  individuals;    that   is   to  say,  the 
proposition  is  that  "uniform  throughout  the 
'      United  States"  commands  that  excises,  du- 
ties, and  imposts,  when  levied,  shall  be  equal 
~      and  uniform  in  their  operation  upon  persons 
and  property  in  the  sense  of  the  meaning  of 
''      the  words  equal  and  uniform,  as  now  found 
in  the  constitutions  of  most  of  the  states  of 
the  Union.    The   contrary  construction  is 
'      this:    That  the  words  "uniform  throughout 
the  United  States"  do  not  relate  to  the  in- 
herent character  of  the  tax  as  respects  its 
'      operation  on  individuals,  but  simnly  requires 
that  whatever   plan    or    method    Congress 
adopts  for  laying  the  tax  in  question,  the 
same  plan  and  the  same  method  must  be 
made    operative    throughout    the    United 
States;  that  is  to  say,  that  wherever  a  sub- 
ject is  taxed  anywhere,  the  same  must  be 
taxed   everywhere    throughout    the   United 
States,  and  at  the  same  rate.     The  two  con- 
tentions then  may  be  summarized  by  saying 
that  the  one  asserts  that  the  Constitution 
prohibits  the  levy  of  any  duty,  impost,  or  ex- 
cise which  is  not  intrinsically  e<^ual  and  uni- 
C]  form  in  its  operations  'upon  individuals,  and 
the  other  that  the  power  of  Congress  in  levy- 
ing the  taxes  in  question  is  by  the  terms  of 
the  Constitution  restrained  only  by  the  re- 
quirement that  such  taxes  be  geographically 
uniform. 

The  argument  as  to  intrinsic  uniformity  is 
asserted  to  find  support  in  expressions  iised 
by  some  of  the  justices  in  the  carriage  tax 
case.  Bylton  v.  United  States,  3  Dall.  171, 
1  L.  ed.  666.  The  statements  thus  referred 
to  are  as  follows: 

Mr.  Justice  Paterson  said  (p.  180,  L.  ed.  p. 
660): 

"Apportionment  is  an  operation  on  states, 
and  involves  valuations  and  assessments 
which  are  arbitrary  and  should  not  be  re- 
sorted to  but  in  case  of  necessity.  Uniform- 
ity is  an  instant  operation  on  individuals, 
without  the  intervention  of  assessments,  or 
any  regard  to  states,  and  is  at  once  easy,  cer- 
tain, and  efficacious." 

Mr.  Justice  Iredell  said  (p.  181,  L.  ed.  p. 
661): 

"If  it  can  be  considered  as  a  tax,  neither 
direct  within  the  meaning  of  the  Constitu- 
tion, nor  comprehended  within  the  term 
'duty,  impost,  or  excise,'  there  is  no  provision 
in  the  Constitution,  one  way  or  another,  and 
then  it  must  be  left  to  such  an  operation  of 
the  power  as  if  the  authority  to  lay  taxes 
had  been  griven  generally  in  all  instances, 
without  saying  whether  they  should  be  ap- 
portioned or  uniform;  and  in  that  case,  I 
should  presume,  the  tax  ought  to  be  uniform, 
because  the  present  Constitution  was  par- 
ticularly intended  to  affect  individuals,  and 
not  states,  except  in  particular  cases  speci- 
fied. And  this  is  the  leading  distinction  be- 
tween the  Articles  of  Confederation  and  the 
present  Constitution." 
ITS  IT.  8. 


.And  the  following  passage  from  the  opin> 
ion  in  United  States  v.  Singer,  15  Wall.  Ill, 
121,  21  L.  ed.  49,  51,  is  also  asserted  to  sup- 
port the  contention  that  a  tax  was  imposed 
upon  a  distiller,  in  the  nature  of  an  excise, 
and  the  question  arose  whether  in  its  impo- 
sition upon  different  distillers  the  uniform- 
ity of  the  tax  was  preserved,  and  the  court 
said : 

"The  law  is  not  in  our  judgment  subject  to 
any  constitutional  objection.  The  tax  im- 
posed upon  the  distiller  is  in  the  nature  of 
an  excise,  and  the  only  limitation  upon  the 
power  of  Congress  in  the  imposition  of  taxes 
of  this  character  is  that  they  "shall  be  'uni-  [80] 
form  throughout  the  United  States.'  The 
tax  here  is  uniform  in  its  operation ;  that  is, 
it  is  assessed  equally  upon  all  manufacturers 
of  spirits,  wherever  they  are.  The  law  does 
not  establish  one  rule  for  one  distiller  and  a 
different  rule  for  another,  but  the  same  rule 
for  all  alike." 

Tn  opposition  to  this  view  it  is  urged  chat 
the  language  used  by  the  judges  in  tiie  EyU 
ton  Case  was  not  intended  to,  and  does  not, 
when  properly  understood,  refer  to  the  in- 
herent character  of  the  tax,  but  simply  called 
attention  to  the  fact  that,  differing  from  the 
Articles  of  Confederation,  power  was  givtn 
to  Congress  by  the  Constitution  to  levy 
duties,  imposts,  and  excises,  thus  acting  upon 
individuals;  and  that  the  language  m  the 
Singer  Case,  whilst  it  uses  the  word  "equal,"' 
clearly  referred,  not  to  an  inherent  uniform- 
ity, but  to  a  geographical  one.  And  this,  it 
is  argued,  is  rendered  certain  by  the  opinion 
in  the  Head  Money  Cases,  112  U.  S.  580,  594, 
suh  nom.  Edye  v.  Robertson,  28  L.  ed.  798, 
802,  5  Sup.  Ct.  Rep.  247,  252,  where,  in  con- 
sidering the  objection  that  a  tax  imposed 
upon  me  owners  of  steam  vessels  for  each 
passenger  landed  at  New  York  from  a  foreign 
port  was  void  because  not  levied  by  any  rule 
of  uniformity,  the  court,  speaking  by  Jus- 
tice Miller,  said: 

"The  tax  is  uniform  when  it  operates  with 
the  same  force  and  effect  in  everyplace  where 
tl<o  subject  of  it  is  found.  The  tax  in  this 
case,  which,  as  far  as  it  can  be  called  a  tax, 
is  an  excise  duty  on  the  business  of  bringing 
passengers  from  foreign  countries  into  th's 
by,  ocean  navigation,  is  uniform,  and  operates 
precisely  alike  in  every  port  of  the  United 
States  where  such  passengers  can  be  landed." 
To  overcome  the  construction  in  favor  of 
geographical  uniformity  asserted  by  the  gov- 
ernment to  arise  from  the  language  just 
quoted,  it  is,  in  the  first  place,  argued  that 
when  correctly  understood  it  does  not  sus- 
tain the  claim  so  based  on  it,  and,  in  the  sec- 
ond place,  that  if  it  does,  it  is  not  binding  as 
authority,  because  the  Head  Money  Cases  in- 
volved, not  the  uniformity  clause  of  the  Con- 
stitution, but  that  portion  of  clause  6  of  sec- 
tion 0  of  article  1  of  the  Constitution,  which 
declares  that  "no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of  another." 

It  is  conceded  that  if  the  preference  clause 
just  referred  to  *and  the  uniform  clause  have  [87J 
the  same  meaning,  that  of  course  merely  a 
geographical  operation  was  intended.    But 

987 


Digitized  by 


Google 


87-89 


StTPBEKX  COUBT  OF  THX  UNITED  STATES. 


Oct.  Txbm, 


it  is  insisted  that  the  two  clauses  are  dis- 
tinct in  import,  and  that  the  difference  in 
language  of  the  two  manifests  the  distinct 
meanings  which  should  be  affixed  to  them. 
It  is  apparent  that  the  controversy  cannot  be 
disposed  of  by  a  mere  reference  to  prior  ad- 
judications, since  reliance  is,  by  both  sides, 
in  effect,  placed  upon  the  same  decisions. 
But  to  determine  which  view  of  the  cited  au- 
thorities is  the  correct  one,  it  will  become 
necessary  not  only  to  analyze  the  facts  which 
were  at  issue  in  the  decided  cases,  but  also  to 
elucidate  the  language  of  the  opinions  which 
have  given  rise  to  the  conflicting  construc- 
tions now  placed  upon  such  language,  by  an 
examination  of  the  subjects  to  which  the 
language  related.  As  to  do  this  calls  for  a 
critical  consideration  of  the  provisions  of  the 
Constitution  referred  to  in  the  opinions  re- 
lied on,  we  shall,  for  the  moment,  put  the 
cases  referred  to  out  of  mind,  and  consider 
the  controversy  presented  as  one  of  original 
impression.  We  are,  moreover,  impelled  to 
this  course  from  the  fact  that  as  the  word 
W  "uniform,"  or   the   words   "equal   and    uni- 

^k  form,"  are  now  generally  found  in  state  con- 

^j^  stitutions,  and  as  there  contained  have  been 

^^  with    practical    unanimity    interpreted    by 

fl  n'at'ure  of^l,.  *•  aPP'ying    to  the    intrinsic 

M  dividuals,  if^t  V£i*!.°P"**),°"..''P^"  »"- 

W  throughout  the  UniQ  StSiflJ''"*'    "?^?']5 

f  in  the*  Constitution   oii^^vllT^^^ 

have  a  different  significance,  the  xe^^T^' 
such  conclusion  should  be  carefully  and  a 
curately  stated. 

Considering  the  text,  it  is  apparent  that  if 
the  word  "uniform"  means  "equal  and  uni- 
form in  the  sense  now  asserted  by  the  op- 
ponents of  the  tax,  the  words  "throughout 
the  United  States,"  are  deprived  of  all  real 
significance,  and  sustaining  the  contention 
must  hence  lead  to  a  disregard  of  the  ele- 
mentory  canon  of  construction  which  re- 
quires that  effect  be  given  to  each  word  of  the 
Constitution. 

*i.^*'ii''^  *  '"^*''  '''^*>  '*  •"  tobe remembered 
that  the  power  to  tax  contained  in  section 
8  of  article  1  is  to  lay  and  collect  "taxes,  du- 
ties,  imposte,  and  excises;  .  .  ,  but  all 
rsAi  ?"*'«*',''nP««ts.  and  excises  shall  be  uniform 
188]  throughout  the  United  ^States."  Thus  the 
qualification  of  uniformity  is  imposed!  not 
upon  all  taxes  which  the  Constitution  au- 
thorizes but  only  on  duties,  imposts,  and  ex- 
cises. The  conclusion  that  inherent  equality 
and  uniformity  is  contemplated  involves, 
therefore,  the  proposition  that  the  rule  of  in- 
trinsic uniformity  is  applied  by  the  Consti- 
tution to  taxation  by  means  of  duties,  im- 
posts and  excises,  and  it  is  not  applicable  to 

'j^»u  *?*.'■  *?'■'"  ***  ****»•  "  cannot  be  doubt- 
ed that  in  levying  direct  taxes,  after  appor- 
tioning the  amount  among  the  several  states 
as  provided  in  clause  4  of  section  9  of  article 
I  of  the  Constitution,  Congress  has  the  power 
to  choose  the  objecte  of  direct  taxation,  and 
to  levy  the  quota  as  apportioned  direcUy 
upon  the  objects  so  selected.  Even  then,  if 
the  view  of  inherent  uniformity  be  the  true 
one   none  of  the  taxes  so  levied  would  be ' 


subjected  to  such  rule,  as  the  requireoieDt 
only  relates  to  duties,  imposts,  ana  excises. 

But  the  classes  of  taxes  termed  duties,  im- 
posts, and  excises,  to  which  the  rule  of  uni- 
formity applies,  are  those  to  which  the  prin- 
ciple of  equality  and  uniformity  in  the  sense 
claim^  is,  in  the  nature  of  things,  the  least 
applicable  and  least  susceptible  of  being  en- 
forced. Excises  usually  look  to  a  particular 
subject,  and  levy  burdens  with  reference  to 
the  act  of  manufacturing  them,  selling  them, 
etc.  They  are  or  may  be  as  varied  in  form 
as  are  the  acts  or  dealings  with  which  the 
taxes  are  concerned.  Impost  duties  take 
every  conceivable  form,  as  may  by  the  leg- 
islative authority  be  deemed  best  for  the 
general  welfare.  Tliey  have  been  at  all  times 
often  specific.  They  have  sometimes  been 
discriminatory,  particularly  when  deemed 
necessary  by  reason  of  the  tariff  legislation 
of  other  countries.  The  claim  of  intrinsic 
uniformity,  therefore,  imputes  to  the  framers 
a  restriction  as  to  certain  forms  of  taxes, 
where  the  restraint  was  least  appropriate 
and  the  omission  where  it  was  most  needed. 
This  discord  which  the  construction,  if  well 
founded,  would  cre.nte,  suggests  at  once  the 
unsoundness  of  the  proposition,  and  gives 
rise  to  the  inference  that  the  contrary  view 
by  which  the  unity  of  the  provisions  of  the 
Constitution  is  maintained,  must  be  the  cor- 
rect one.  In  fact,  it  is  apparent  that  if  im- 
posts, duties,  and  excises  are  controlled  by 
the  rule  of  intrinsic  uniformity,  the  methods 
usually  employed  at  the  time  of  the  adoption 
tf-  the  •Constitution  in  all  countries  in  the  [89) 
levy  yi  such  taxes  would  have  to  be  aban- 
doned in^Jiis  country,  and,  therefore,  whilst 
nominally  laving  the  authority  to  impose 
taxes  of  this  c'i^racter,  the  power  to  do  so 
would  be  virtually  denied  to  Congress. 

Now,  that    the    fequirement    that    direct 
taxes  should  be  apportioned  among  the  sev- 
eral states,  contemplatlpd  the  protection  of 
the  states,  to  prevent  theJ''  being  called  upon 
to  contribute  more  thanv^as  deemed  their 
due  share  of  the  burden.  V*  cleo-r-    Giving 
to  the  term  uniformity  as  afpli^d  to  duties, 
imposts,  and  excises  a  ge(»1^P^><^^  signifi- 
cance, likewise  causes  that  prois!*\on  to  look 
to  the  forbidding  of  discrimina^n  as  be- 
tween the  states,  by  the  levying  dA^nties, 
imposts,  or  excises  upon  a  particular  SK^L"* 
in  one  state  and  a  different  duty,  impostT^B"' 
excise  on  the  same  subject  in  another;  and 
therefore,  as  far  as  may  be,  is  a  restriction 
in  the  same  direction  and  in  harmony  with 
the  requirement  of  apportionment  of  direct 
taxes.    And  the  conclusion  that  the  possible 
discrimination  against  one  or   more  states 
was  the  only  tiling  intended  to  be  provided 
for  by  the  rule  which  uniformity  imposed 
upon  the  power  to  levy  duties,  imposts,  and 
excises,  is  greatly  strengthened  by  consider- 
ing the  state  of  the  law  in  the  mother  coun- 
try and  in  the  colonies,  and  the  practice  of         / 
taxation  which  obtained  at  or  about  the  time         ' 
of  the  adoption  of  the  Constitution. 

In  England,  nowhere  had  the  conception      / 
of  a  limitation  on  the  power  to  levy  duties,      j 
imposts,  and  excises  by  an  intrinsic  rule  of      . 
uniformity  found  utterance,  and  the  prac-     / 
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tice  which  had  obtained,  it  ma.j  be  said,  was 
cfMumonly  to  the  contrary.  Passing  without 
special  notice  the  system  of  customs  (import 
and  export)  duties  existing  in  England  from 
a  time  long  prior  to  the  Revolution,  which 
was  replete  with  examples  of  taxation  not 
fulfilling  the  requirement  of  intrinsic  equal- 
ity and  uniformity,  we  briefly  refer  to  a  few 
examples  of  the  same  nature  afforded  by 
statutes  imposing  internal  taxation  in  the 
mother  country. 

Internal  taxation,  in  the  form  of  excises, 
was  introduced  into  England  by  a  Parlia- 
mentary resolution  passed  on  March  28, 
1643,  and  carried  into  effect  by  an  ordinance 
of  the  same  date.  2  Dowell,  History  of  Tax- 
ation, 9.  Many  of  these  excises  were  inir 
posed  with  reference  to  the  supposed  ability 

[00]  of  the  •party  whose  property,  office,  etc.,  was 
assessed  to  pay  the  same.  Thus,  in  1747, 
a  duty  of  excise  waa  imposed  upon  coaches 
and  other  carriages  kept  for  personal  use. 
20  Geo.  II.  chap.  10;  19  SUt.  31.  In  17S6 
a  duty,  of  excise  was  imposed  upon  the  pos- 
sessor 'of  plate  over  a  certain  weight.  — 
Geo.  n.,  chap.  14;  21  Stat.  388.  In  1758 
all  oflSces  of  profit,  other  than  naval  and  mil- 
itary, were  subjected  to  the  payment  of  duty 
when  the  salary  exceeded  100  pounds.  30  Geo. 
II.,  chap.  22.  In  1777  a  duty  was  imposed 
upon  employers  of  coachmen  and  other  men 
servajits.  15  Geo.  III.,  chap.  29;  31  Stat. 
372.  In  1779  a  duty  was  imposed,  not  upon 
aU  forms  of  locomotion,  but  upon  traveling 
by  post,  the  usual  method  of  locomotion 
among  the  wealthier  classes.  19  Geo.  III., 
chap.  51 ;  32  Stat.  270.  In  1784  a  duty  was 
laid,  not  uniformly  with  respect  to  all  horses 
kept  by  a  person,  but  in  respect  to  horses 
kept  for  the  saddle  or  driving  in  carriages. 
24  Geo.  III.,  chap.  31 ;  34  Stat  536. 

It  is  accurate  to  say  that  in  the  colonies 
prior  to  the  confederation,  and  in  the  states 
prior  to  the  time  of  the  adoption  of  the  Ck>n- 
stittttion,  the  wisdom  of  restraining  the  levy 
of  duties,  imposts,  and  excises  by  an  express 
requirement  of  inherent  equality  and  uni- 
formity had  likewise  nowhere  found  expres- 
sion. The  state  constitutions  of  the  revolu- 
tionary period  (except,  perhaps,  those  of 
Massachusetts  and  New  Hampshire)  con- 
tained no  provisions  indicating  an  intent  to 
control  the  bodies  authorized  to  levy  taxes 
and  raise  money  in  the  exercise  of  a  sound 
discretion  as  to  the  mode  to  be  adopted  in 
levying  taxation.  The  people  were  content 
to  commit  to  their  representotives  the  enact- 
ment of  reasonable  and  wholesome  laws,  be- 
ing satisfied  with  the  protection  afforded  by 
a  representative  and  free  government  and  by 
the  general  principles  of  the  common  law 
protecting  the  inalienable  rights  of  life,  lib- 
erty, and  property. 

The  Massachusetts  Constitution  of  1780 
and  that  of  1788  of  New  Hampshire  merely 
required  that  the  assessments  ot  rates  and 
taxes  should  be  proportional  and  reasonable 
and  with  a  view  to  equality,  but  there  was 
no  such  qualification  expressed  as  to  the  au- 
thority conferred  "to  impose  and  le^^r  rea- 
sonable duties  and  excises  upon  any  produce, 

91]  goods,  wares,  merchandise,  *and  commodities 
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whatsoever,  brought  into,  produced,  manu- 
factured, or  being  within  the  same." 

In  taxing  laws  of  the  original  states  prior 
to  the  convention  of  1787,  exemptions  were 
allowed  from  a  consideration  of  what  was 
deemed  best  for  the  general  welfare,  and 
taxes  were  frequently  laid  from  a  considera- 
tion of  the  presumed  ability  of  the  owner  to 
pay  the  tax.  Discriminations  and  exempt 
tions  were  also  contained  in  various  state 
taxing  laws,  which  illustrate  the  discretion 
vested  in  the  legislative  bodies  of  the  states 
in  the  latter  part  of  the  eighteenth  century. 
We  print  in  tiie  margin  a  kw  examples.! 


tin  chapter  6  of  the  PennsylTanla  Statutes 
of  March  27,  1782,  a  tax  was  laid  upon  "negro 
and  mulatto  servants  above  the  age  of  twelve 
years;  horses,  mares,  and  cattle  above  three 
years  old ;  coaches  and  carriages  kept  by  any 
person  for  his  or  her  own  use,  and  for  the  pur- 
pose of  traveling  or  pleasure."  The  chaises  or 
riding  chairs  of  ministers  of  the  gospel,  the 
president,  professors,  or  tutors  of  narvard  Col- 
lege, or  grammar  school  masters,  were  exempt 
from  duty  of  excises  laid  upon  certain  de- 
scribed coaches  and  other  carriages,  by  an  act 
passed  in  Massachusetts  on  July  10,  1783. 

In  a  law  of  1784,  at  page  131,  of  the  Laws  ot 
Connecticut,  the  listers  were  required  In  the  list 
of  polls  and  ratable  assets  of  the  Inhabitants 
of  the  respective  counties  to  list  polls  from 
twenty-one  to  seventy  years  of  age  at  18  pounds, 
and  polls  from  sixteen  to  twenty-one  years  old 
at  nine  pounds ;  houses  were  to  be  listed,  not 
uniformly,  but  according  to  the  number  of  fire- 
places ;  attorneys  at  law  and  physicians  and 
surgeons  were  to  be  listed,  the  least  practitioner 
at  a  certain  sum,  and  larger  practitioners  high- 
er In  proportion ;  shopkeepers  or  traders,  the 
lowest  class  at  25  pounds;  and  all  others  In  due 
proportion ;  and  each  allowed  and  licensed  tav- 
ern keeper  was  to  be  set  at  IS  pounds,  and  to  be 
added  to  In  proportion  to  their  situation  and 
profits,  according  to  the  best  Judgment  of  the 
listers ;  and  persons  following  any  "mechanical 
art  or  mystery,  such  as  blacksmiths,  shoemak- 
ers, tanners,  goldsmiths,  or  silversmiths,"  and 
all  other  works  and  occupations  followed  or  pur- 
sued by  any  person  by  which  profits  arise,  ex- 
cept business  In  any  public  office,  husbandry, 
and  common  labor  for  hire,  were  to  be  assessed 
by  the  best  Judgment  of  the  listers. 

The  general  assembly  of  New  Jersey,  by  the 
act  (chap.  400)  December  22,  1783,  for  the  pur- 
pose of  raising  10,000  pounds  for  the  support 
of  government  and  the  contingent  expenses  for- 
the  year  1784,  enumerated  a  large  number  of 
Items  of  persons  and  articles  which  were  made- 
taxable  by  the  act,  to  be  valued  and  rated  by 
the  assessors  within  stated  sums.  Single  men 
who  kept  a  horse  were  to  be  rated  at  not  ex- 
ceeding 10  shillings,  while  single  men  who  did 
not  keep  a  horse  were  to  l>e  rated  at  not  exceed- 
ing 5  shillings.  Male  slaves  were  to  be  taxed 
at  not  exceeding  5  shillings,  but  It  was  provided 
"that  no  slave  Is  to  be  taxed  who  is  unable  to 
work,  or  that  may  appear  to  the  assessors  to  be 
no  profit  to  his  master  or  mistress."  Fisheries 
where  fish  were  caught  for  sale,  and  sawmills 
that  sawed  timber  for  sale  or  hire,  were  to  be 
rated  not  exceeding  2  pounds. 

In  South  Carolina,  by  an  act  passed  March 
28,  1787  (C  Stat,  at  L.  24),  entitled  "An  Act  for 
Raisins  Supplies  for  the  Year  1787,"  a  tax  of 
0  shlllinpis  and  4  pence  was  laid  upon  free  ne- 
groes and  mulattoes  from  sixteen  to  fifty  years 
of  age.  while  the  tax  upon  free  white  men  was 
upon  those  neither  lame  nor  disabled,  and  who 
were  between  twenty-one  to  fifty  years  of  age, 
while  the  tax  was  to  be  10  shillings  per  hesd. 
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[88]  *It  cannot  be  therfore  supposed  that  the 
framers  of  the  Constitution,  in  using  the 
words  "uniform  throughout  the  United 
States,"  contemplated  to  confer  the  power  to 
levy  duties,  imposts,  and  excises,  and  yet  to 
accompany  this  grant  of  authority  with  a  re- 
striction which  had  never  found  expression 
as  to  such  taxes  at  that  time  anywhere,  and 
which  was  contrary  to  the  practice  which  had 
uniformly  obtained  both  in  the  mother  coun- 
try and  in  the  colonies  and  in  the  states  prior 
to  the  adoption  of  the  CJonstitution.  But 
one  of  the  most  satisfactory  answers  to  the 
argument  that  the  uniformity  required  by 
the  Constitution  is  the  same  as  the  equal  and 
uniform  clause  which  has  since  been  em- 
bodied in  so  many  of  the  state  constitutions, 
results  from  a  review  of  the  practice  under 
the  Constitution  from  the  beginning.  From 
the  very  first  Congress  down  to  the  present 
date,  in  laying  duties,  imposts;  and  excises 
the  rule  of  inherent  uniformity,  or,  in  other 
words,  intrinsically  equal  and  uniform  taxes, 
has  been  disregarded,  and  the  principle  of 
geographical     uniformity    consistently    en- 

[•8]  forced.  Take,  for  a  general  example,  'spe- 
cific import  duties,  by  which  particular  spe- 
cific rates  are  imposed  on  enumerated  arti- 
cles, without  reference  to  their  value.  It  is 
manifest  that  ^11  such  duties  are  void,  if  in- 
trinsic equality  and  uniformity  be  the  rule, 
and  yet  in  all  the  great  controversies  which 
have  arisen  over  the  policy  of  impost  duties 
generally,  and  particularly  as  to  the  eco- 
nomic wisdom  of  specific  duties,  never  has  it 
been  contended  that  the  power  to  impose 
them  did  not  exist'because  of  the  uniformity 
clause  of  the  Constitution.  So,  also,  men- 
tion may  be  made  of  the  common  form  of  the 
excises  on  distilled  spirits  with  the  tax  per 
gallon,  without  reference  to  the  value  there- 
of. 

Indeed,  tariff  duties  have  not  only  varied 
with  different  articles,  but  have  varied  with 
the  different  valuations  of  the  same  article. 
We  cite  a  few  instances  of  the  latter  charac- 
ter, found  in  the  tariff  acts  of  August  5, 
1861  (12  Stot.  at  L.  203,  chap.  45),  and  Au- 
gust 27,  1894  (28  Stat,  at  L.  S30,  chap.  349), 
respectively.  In  the  act  of  1861  a  duty  was 
imposed — 

"On  all  silks  valued  at  not  over  one  dollar 
per  square  yard,  thirty  per  centum  ad  va- 
lorem; on  all  silks  valued  over  one  dollar 


And  >  tax  of  1  per  cent  was  laid  on  the  profits 
of  faculties  and  professions,  clergymen,  school- 
masters, and  schoolmistresses  excepted. 

Id  Delaware,  bj  a  law  passed  In  the  sixteenth 
year  of  the  reign  of  Geo.  II.  (Laws  of  Delaware, 
Adams'  ed.,  pub.  1797,  p.  257),  and  apparently 
In  force  when  the  Constitution  of  1792  was 
adopted  (Id.  pp.  396,  429),  unsettled  tracts  and 
parcels  of  land  were  exempted  from  taxation, 
and  the  assessors  were  directed  In  assessing  per- 
sons to  have  due  regard  "to  such  as  are  poor 
and  have  a  charge  of  children,"  the  poorest  sort 
of  such  not  to  t>e  rated  under  8  pounds.  Single 
men  without  visible  estate  were  to  be  rated  at 
not  less  than  12  pounds  nor  more  than  24 
pounds,  excepting,  however,  single  men  under 
twenty-one  years  of  age,  and  apprentices  and 
■uch  as  had  not  been  oat  of  apprenticeship  mors 
than  six  moatba 
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per  square  yard,  forty  per  centum  ad 
valorem;  on  all  silk  Telvets  or  velvets  of 
which  silk  is  the  component  material  of  chief 
Vi^ue,  valued  at  three  dollars  per  square  yard 
or  under,  thirty  per  centum  ad  valorem; 
valued  at  over  three  dollars  per  square  yard, 
forty  percentum  ad  valorem." 

In  the  act  of  1894  occurs  the  following  par- 
agraph: 

"280.  On  woolen  and  worsted  yams  made 
wholly  or  in  part  of  wool,  worsted,  the  hair 
of  the  camel,  goat,  alpaca  or  other  animals, 
valued  at  not  more  than  forty  cents  per 
pound,  thirty  per  centum  ad  valorem;  valued 
at  more  than  forty  cents  per  pound,  forty 
per  centum  ad  valorem." 

So  also  a  single  paragraph  of  the  tariff 
ucts  has  frequently  contained  an  elaborate 
system  of  minimum  classifications  and  com- 
pound duties,  as  well  as  exemptions  for  im- 
portations below  a  certain  value.  See  pro- 
visions discussed  in  Arthur  v.  Vietor,  12>  U. 
S.  572,  575,  32  L.  ed.  201,  202,  8  Sup.  Ct  Rep. 
1125;  Hedden  v.  Robertson,  151  U.  S.  620, 
521,  38  L.  ed.  257,  14  Sup.  Ct  Rep.  434;  Ar- 
thur V.  Morgan,  112  U.  S.  496,  498,  28  L.  ed. 
825,  82i),  6  Sup.  Ct.  Rep.  241. 

Nor  can  it  be  said  that  these  illustrations 
relate  to  legislation  enacted  long  after  the 
adoption  of  the  Constitution,  when  by  'lapse  [04] 
of  time  an  erroneous  conception  as  to  the 
meaning  of  the  Constitution  had  arisen,  for 
the  examples  to  which  we  nave  just  referred 
are  but  types  of  many  forms  of  taxation  by 
way  of  duties,  imposts,  and  excises  which 
were  enacted  without  question  from  the  very 
beginning,  and  have  continued  in  an  un- 
broken line  to  the  present  time,  sanctioned  by 
the  founders  of  our  institutions  and  ap- 
proved in  practical  execution  by  all  the  il- 
lustrious men  who  have  directed  the  public 
destinies  of  the  nation.  Excise  taxes  were 
largely  used  during  the  administration  of 
President  Washington,  and  again  during  and 
after  the  war  of  1812.  It  may  properly  be 
said  of  these  excises  that  none  of  them  were 
uniform  according  to  the  principles  now  con- 
tended for,  yet  no  constitutional  question  in 
this  regard  was  ever  raised  about  them.  A 
partial  list  of  some  of  the  earlier  acta  is  in- 
serted in  the  margin.f    We  do  not  cite  from 


tFederal    excises   during    tne   first   generation 

after  the  Constitution. 

I.  Washington's  administration. 

March  8,  1791,  chap.  15,  H  14,  16,  on  distilled 
spirits;  not  uniform  or  proportionate  to 
strength.  No  tax  on  country  distilleries  using 
homemade  materials. 

May  8,  1792.  chap.  32.  S  1,  on  distilled  spir- 
its; country  distillers  taxed  differently  from 
those  In  cities,  towns,  and  villages :  |  11,  no 
drawback  on  any  quantity  less  than  100  gal- 
lons. 

June  5,  1704,  chap.  46,  {  1.  on  carriages.  Con- 
tains some  exemptions.  (Discussed  In  Ilylton  v. 
United  States,  3  Dall.  171,  1  L.  ed.  556.) 

June  5,  1794,  chap.  48,  on  licenses  for  malt- 
ing certain  sales  of  wines  or  foreign  distilled 
spirituous  liquors. 

June  5,  1704,  chap.  61.  if  1,  2,  on  snuff  and 
refined  sugar ;  {  14,  no  drawbaclc  on  any  quan- 
tity less  than  fl2  worth.  (Discussed  In  Pena- 
logton  V.  Coxe,  2  Cranch,  $3.  2  L.  ed.  199.) 

June  9,  1794,  chap.  66,  |  1.  on  auction  sales : 

178  IT.  S. 


Digitized  by 


Google 


KSOWVtaK  T.  MOOBB. 


94-97 


[95]  the  latter  revenue  acts,  'because  of  the  nu- 
merous and  familiar  instances  ot  suoh  legis- 
lation which  abound  therein. 

The  necessities  which  gave  birth  to  the 
Constitution,  the  controversies  which  preced- 
ed its  formation,  and  the  conflicts  of  opinion 
which  were  settled  by  its  adoption,  may 
properly  be  taken  into  view  for  the  purpose 
of  tracing  to  its  source  any  particular  pro- 
vision of  the  Constitution  in  order  thereby 
to  be  enabled  to  correctly  interpret  its  mean- 
ing. Pollock  V.  Farmers'  Loan  A  T.  Co.  157 
U.  S.  558,  39  L.  ed.  811,  15  Sup.  Ct  Hep. 
673. 

Tlie  paralysis  which  the  Articles  of  Con- 
federation produced  upon  the  Continental 
Congress  because  of  the  want  of  power  in 
that  body  to  enforce  necessary  taxation  to 
sustain  the  government  needs  no  more  than 
statement.    And  the  proceedings  of  the  Con- 

§ress  during  the  confederation  afford  abun- 
ant  evidence  of  the  constant  effort  which 
was  made  to  overcome  this  situation  by  at- 
tempts to  obtain  authority  from  the  states 
for  Congress  to  levy  the  taxes  deemed  by  it 
essential,  and  thus  relieve  it  from  the  embar- 
rassment occasioned  by  the  fact  that  all  de- 
mands for  revenue  depended  for  fulfilment 
wholly  upon  the  action  of  the  respective 
states.  Despite  the  constant  agitation  as  to 
the  subject  and  the  abundant  discussions 
IM]  which  took  place  *in  relation  to  it  during  the 
period  of  the  confederation,  in  the  whole  of 
the  proceedings  not  a  word  can  be  found 
which  can  give  rise  to  even  the  suggestion 
that  there  was  then  any  thought  of  restrain- 
ing the  taxing  power  with  referance  to  the 
intrinsic  operation  of  a  tax  upon  individ- 
uals. On  the  contrary,  the  sole  and  the  only 
question  which  was  ever  present  and  in 
every  form  was  discussed,  was  the  operation 
of  any  taxing  power  which  might  be  granted 
to  Congress  upon  the  respective  states;  in 
other  words,  the  discrimination  as  regards 
states  which,  might  arise  from  a  greater  or 
lesser  proportion  of  any  tax  being  paid  with- 
in the  geographical  limits  of  a  particular 
state. 

The  proceedings  of  the  Continental  Con- 
gress also  make  it  clear  that  the  words 
"uniform    throughout    the  United  States," 


which  were  afterwards  inserted  in  the  Con- 
stitutimi  of  the  United  States,  had,  prior  to 
its  adoption,  been  frequently  used,  and  aJ- 
ways  with  reference  purely  to  a  geographi- 
cal uniformity  and  as  synonymous  with  the 
expression  "to  operate  generally  throughout 
the  United  States."  The  foregoing  situation 
so  thoroughly  permeated  all  tne  proceedings 
of  the  Continental  Congress  that  we  might 
well  rest  content  with  their  mere  statement. 
We  shall,  however,  make  a  few  references  on 
the  subject. 

The  view  that  intrinsic  uniformity  was  not 
then  conceived  is  well  shown  by  remarks  by 
Mr.  Wilson  upon  a  proposition  submitted  bv 
him  to  the  Continental  Congress  on  March 
18.  1783  (S  Elliot,  Debates,  67),  that  Con- 
gress be  empowered  to  lay  and  impose  "a 
tax  of  one  quarter  of  a  dollar  per  hundred 
acres  on  all  located  and  surveyed  lands  with- 
in each  of  the  states."  He  said,  speaking  of 
the  proposed  tax,  "that  it  was  more  moderate 
than  had  been  paid  before  the  Revolution, 
and  it  could  not  be  supposed  the  people 
would  grudge  to  pay,  as  the  price  of  their 
liberty,  what  was  formerly  paid  to  their  op- 
pressors." 

As  early  as  February,  1781,  a  resolution 
was  proposed  authorizing  Congress  to  levy 
certain  taxes  and  duties,  which  resolution 
contained  the  proviso,  "and  the  same  articles 
shall  bear  the  same  duty  and  impost  through- 
out the  said  states  without  exemption."  1 
Elliot,  Debates,  p.  92. 

Though  this  resolution  failed  of  passage, 
a  report  of  the  committee  of  the  whole  was 
agreed  to  on  the  same  day,  in  the  form  *of  a|9T] 
resolution  recommended  to  the  several  states 
to  levy  for  the  use  of  the  United  States  a 
duty  of  5  per  cent  upon  imports,  with  cer- 
tain exceptions,  and  a  duty  of  5  per  cent 
u|x)n  all  prizes  and  prize  goods.  As  late  as 
December,  1782,  however,  some  of  the  states 
had  failed  to  comply  with  this  resolution.  S 
Elliot,  Debates,  13. 

On  January  25,  1783  (5  Elliot,  Debates, 
31),  a  resolution  was  proposed  declaring 
that  Congress  would  "moke  every  effort  in 
their  power  to  obtain,  from  the  respective 
states,  general   and  substantial   funds  ade- 


wlth  exemption  of  judicial  sales,  sales  of  goods 
distrained  or  In  Insolvency :  and  of  sales  of 
produce  of  land,  when  sold  on  the  land  wbere 
produced,  etc. ;  and  of  sales  '.'of  an;  farming 
oteDstls,  stock,  or  household  tarnltnre  by  per- 
eons  removing  from  the  place  of  tbelr  former 
residence,  where  the  amount  .  .  .  shall  not 
exceed  $200." 

March  3,  1795.  chap.  43,  {  1,  on  mortars  and 
pestles,  etc..  In  snuff  mills :  |  8,  no  drawback  on 
any  exports  of  snuff  less  than  300  lbs. 

Hay  2S.  1706,  chap.  37,  |  1,  on  carriages, 
irlth  exemptions.^  . 

II.  Period  of  war  of  1812. 

July  24,  1S13,  chap.  21,  |  1,  on  refined  sugar. 

July  24,  1813,  chap.  24,  |  1,  on  carriages, 
with  exemptlona 

July  24,  1818,  chap.  26,  |  1,  on  licenses  for 
distilling  liquors. 

July  24,  1813,  chap.  26,  |  1,  on  auction  sales ; 
^  of  1  per  cent  on  sales  of  vessels ;  1  per  cent 
on  other  sales  of  goods,  etc.,  with  exemptions. 

August  2,  1813,  chap.  30,  |  4,  on  licenses  for 
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retailing  wines,  etc. ;  one  rate  for  cities,  towns, 
and  villages,  another  for  the  country. 

August  2,  1813,  chap.  53,  H  1,  2,  on  bank 
notes,  etc.,  graduated  but  not  od  valorem;  com- 
mutable  at  1%  per  cent  on  dividends. 

December  IS,  1814,  chap.  12,  1 1,  on  carriages, 
graduated  but  not  ad  valorem. 

December  21,  1814,  chap.  IB,  i  1,  on  distilled 
spirlta 

December  23.  1814,  chap.  16,  I  1,  on  auction 
sales;  I  8,  on  retailers'  licenses. 

January  18,  1815,  chap.  22,  I  1,  on  domestic 
manufactures.  Various  specific  and  ad  valorem 
rates,  with  exemptions,  as  umbrellas  under  $2, 
boots  under  $5  a  pair. 

January  18,  1815,  chap.  23,  I  1,  on  household 
fnrnlture  kept  for  use  (annual  duty)  with 
minimum  of  (200,  graudated  but  not  ad  valorem. 
The  unit  Is  the  family;  |  18,  exemption  ot 
books,  etc. ;  |  14,  exemption  of  certain  charita- 
ble, religious,  or  literary  Institutions. 

February  27,  1815,  chap.  61,  on  plate. 

April  10.  1816,  chap.  68,  |  4,  on  licenses  for 
distilling  liquors. 
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quate  to  the  object  of  funding  the  whole  debt 
of  the  United  States;  .  .  ."  The  word 
"general"  was  stricken  out,  because  suscep- 
tible of  being  considered  as  implying  that 
every  object  of  taxation  within  the  states 
shoiud  be  embraced.  That  is  to  say,  in  order 
to  remove  any  impression  that  the  word 
"general"  might  imply  the  obligation  to  levy 
on  all  articles,  the  phraseology  of  the  pre- 
vious resolution  was  changed  so  as  to  cause 
the  word  to  have  merely  a  geographical  siff- 
nificance,  viz.,  to  require  that  whatever  sub- 
ject of  taxation  was  assessed,  the  same  sub- 
ject should  be  taxed  in  every,  state,  or,  in 
other  words,  that  the  particular  tax  should 
operate  generally  throughout  the  United 
States.  Two  days  later,  a  new  resolution 
having  been  introduced  declaring  it  to  be  the 
opinion  of  Congress  that  general  funds 
should  be  established,  to  be  collected  by  Con- 
gress, the  same  objection  was  repeated  (5 
Elliot,  Debates,  34),  and  the  proposition 
was  amended  so  as  to  read  "establishment  of 
permanent  and  adequate  funds  to  operate 
generally  throughout  the  United  States." 
There  being  controversy  as  to  whether  Con- 
gress shouM  be  allowed  to  collect  the  taxes 
(5  Elliot,  Debates,  34),  the  debates  record 
the  following  proceedings: 

"On  the  motion  of  Mr.  Madison,  the  whole 
proposition  was  new  modeled,  as  follows: 

"That  it  is  the  opinion  of  Congress  that 
the  establishment  of  permanent  and  adequate 
funds  to  operate  generally  throughout  the 
United  State*,  is  indispensably  necessary  for 
doing  complete  justice  to  the  creditors  of  the 
United  States,  for  restoring  public  credit, 
and  for  providing  for  the  future  exigencies  of 
the  war.' 

"The  words  'to  be  collected  under  the  au- 
thority of  Cong^ress'  were,  as  a  separate  ques- 
tion, left  to  be  added  afterwards." 
[M]  *Mr.  Madison,  after  commenting  on  the  de- 
merits of  the  plans  just  referred  to,  prefaced 
his  subsequent  remarks  with  the  following 
(6  Elliot,  Debates,  p.  36) :  "It  remains  to 
examine  the  merits  of  a  plan  of  general  rev- 
enue operating  throughout  the  United  Statea, 
under  the  superintendence  of  Congress." 

On  March  11,  1783  (5  Elliot,  Debates, 
64) ,  a  vote  was  taken  upon  three  questions, 
the  first  being:  "Shall  any  taxes  to  operate 
generally  throughout  the  etatea,  be  recom- 
mended by  Congress,  other  than  duties  on 
foreign  commerce  T"  The  matter  culminated 
on  April  18,  1783,  in  the  adoption  of  a  reso- 
lution by  nine  states,  recommending  to  the 
several  states  that  Congress  be  vested  with 
the  power  to  levy,  for  t£e  use  of  the  United 
States,  certain  duties,  as  well  specific  as  ad 
valorem,  upon  goods  imported  into  the  states 
from  any  foreign  port,  island,  or  plantation. 
6  Elliot,  Debates,  93. 

In  an  address  which  submitted  the  resolu- 
tion to  the  states  it  was  observed  (5  Elliot, 
Debates,  97) : 

"To  render  this  fund  as  productive  as  pos- 
sible, and,  at  the  same  time,  to  narrow  the 
room  for  collusions  and  frauds,  it  has  been 
judged  an  improvement  of  the  plan  to  recom- 
mend a  liberal  duty  on  such  articles  as  are 
most  susceptible  of  a  tax  according  to  their 


quantity,  and  are  of  most  equal  and*  general 
consumption;  leaving  all  other  artides,  as 
heretofore  proposed,  to  be  taxed  according  to 
their  value." 

It  was  also  stated  in  the  address  that  "to 
bring  this  essential  resource  (a  tax  on  im- 
posts) into  use  ...  a  concerted  uni- 
formity was  necessary;"  and  "that  this  uni- 
formity cannot  be  concerted  through  any 
channd  so  properly  as  through  Congress." 

Thus  it  IS  apparent  that  the  expression 
"uniform  throughout  the  United  States" 
was  at  that  time  considered  as  purely  geo- 
graphical, as  being  synonymous  with  the 
expression  "general  operation  throughout 
the  United  States,"  and  that  no  thought  of 
restricting  Congress  to  intrinsic  uniformity 
obtained,  since  the  powers  recommended 
were  absolutely  in  conflict  with  such  theory. 

The  reasons  advanced  by  those  who  op- 
posed the  various  resolutions  to  which  we 
have  referred  are,  if  anything,  more  decisive 
*than  are  the  matters  to  which  we  have  called  f  99] 
attention.  Those  reasons  were  predicated 
upon  the  inequality  among  the  states  which 
might  arise  from  the  granting  to  Congress 
the  power  to  lay  duties,  imposts,  and  excises. 
That  is,  if  a  particular  article  was  levied  on 
generally  throughout  the  various  states  by 
an  excise  or  duty,  as  a  greater  quantity  of 
that  article  might  be  iound  in  one  state  than 
in  other  states,  it  was  asserted  the  burden 
would  be  unequal  because  the  former  state 
would  pay  a  greater  proportion  of  the  tax. 
This  form  of  objection  is  well  illustrated  by 
what  was  said  by  Mr.  Rutledge  and  Mr.  Lee 
against  the  grant  of  power  to  Congress  to  lay 
duties  or  excises  to  operate  generally 
throughout  the  United  States.  We  quote 
h'om  S  Elliot,  Debates,  p.  34,  as  follows: 

"Mr.  Rutledge  objected  to  the  term  'yen- 
eratty,'  as  implying  a  d^^ee  of  uniformity 
in  the  tax  which  would  render  it  unequal. 
He  had  in  view,  particularly,  a  land  tax,  ac- 
cording to  Quality  (quantity?  See  note  p. 
37 ) ,  as  had  been  proposed  by  the  office  of  fi- 
nance. 

"Mr.  Lee  seconded  the  opposition  to  the 
term  'general.'  He  contended  that  the  states 
would  never  consent  to  a  uniforin  tax,  be- 
cause it  would  be  unequaL" 

Again  (6  Elliot,  Debates,  p.  87),  Mr.  Rut- 
ledge complained  "that  those  who  so  stren- 
uously urged  the  necessity  and  competency 
of  a  general  revenue,  operating  throughout 
all  the  United  States  at  the  same  time,  de- 
clined specifying  any  general  objects  from 
which  such  a  revenue  could  be  drawn."  And 
the  same  reason  was  urged  for  refusing  the 
authority  to  lay  imposts  throughout  the 
United  States,  as  is  shown  by  the  objections 
made,  to  which  we  shall  now  refer.  Thus, 
with  respect  to  duty  on  imported  salt,  it  was 
argued  that  it  would  bear  injuriously  on  the 
eastern  states  "on  account  of  salt  consumed 
in  the  fisheriet,  and  that,  besides,  it  would 
be  injurious  to  the  national  interest  by  add- 
ing to  the  cost  of  fish."  5  Elliot,  Debates, 
61.  So,  also,  Rhode  Island  protested  against 
the  grant  of  the  power  to  impose  duties  reo* 
ommended  by  the   resolution   of  April    18, 
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1788,  previously  referred  to^  on  the  ground 
"that  the  proposed  duty  would  be  unequal 
in  its  operation,  bearing  hardest  upon  the 
[100]  most  commercial  states,  *and  so  would  press 
peculiarly  hard  upon  that  state  which  draws 
its  chief  support  from  commerce."  1  El- 
liot, Debates,  101.  And  the  nature  of  this 
objection  caused  it  to  come  to  pass  that  in 
the  subsequent  discussions  in  Congress,  the 
claim  that  it  was  essential  to  confer  upon 
Congress  the  authority  to  lay  duties,  im- 
posfas,  and  excises  to  be  uniform  throughout 
the  United  States,  became  associated  in  the 
discussion  with  the  asserted  necessity  that 
Congress  should  have  the  power  to  establish 
uniform  regulations  of  commerce  to  prevent 
the  discrimination  resulting  from  the  laying 
of  duties,  imposts,  and  excises  by  the  respec- 
iive  states.  1  Elliot,  Debates,  112.  The  as- 
sociation of  the  two  subjects  evolved  by  their 
natural  relation  is  well  Ahown  by  a  resolu- 
tion of  Mr.  Madison,  introduced  in  the  Vir- 
ginia house  of  del^ates  in  1784  (6  Elliot, 
Debates,  114),  "wherein  it  was  proposed  that 
the  del^ates  from  the  state  of  Virginia 
should  be  instructed  to  propose  in  Congress 
a  reoonunendation  to  the  states  in  Union,  to 
Mitiiorize  that  assembly  to  r^ulate  their 
trade,"  on  principles  and  under  qualification* 
•tated  in  the  following  paragrapns:" 

"1st  That  the  United  States'  in  Congress 
•asembled  be  authorized  to  prohibit  vessels 
belonging  to  any  foreign  nation  from  enter- 
ing any  of  the  ports  thereof,  or  to  impose  any 
duties  on  such  vessels  and  their  cargoes 
whidi  may  be  judged  necessary;  all  such  pro- 
hibitions and  duties  to  be  uniform  through- 
out the  United  States,  and  the  proceeds  of 
the  latter  to  be  carried  into  the  treasury  of 
the  state  within  which  they  shall  accrue. 

"2d.  That  no  state  be  at  liberty  to  impose 
duties  on  any  goods,  wares,  or  merchandise, 
imported,  by  land  or  by  water,  from  any  oth- 
er state,  but  may  altogether  prohibit  the  im- 
portation from  any  state  of  any  particular 
species  or  description  of  goods,  wares,  or 
merchandise,  of  which  the  importation  is  at 
the  same  time  prohibited  from  all  other 
places  whatsoever." 

It  will  be  noticed  that  the  words  "uniform 
ihroughont  the  United  States"  are  the  same 
which  were  subsequently  adopted  in  the 
clause  of  the  Constitution  under  considera- 
tion, and  that  the  term  uniformity,  in  the 
resolution  of  Mr.  Madison,  was  applied  not 
only  to  duties,  but  to  regulations  and  prohi- 
iitions  respecting  external  commeroe,  which 
•were  designed  to  be  the  same  all  over  the 
Union. 
;i01]  'Though  the  resolution  of  Mr.  Madison  waa 
not  adopted,  it  led  to  the  sending  by  Vir- 
ginia of  commissioners  to  Annapolis  to  meet 
oommiasioners  from  the  other  states,  the  re- 
sult of  which  meeting  was  the  Federal  con- 
vention of  1787. 

Considering  the  proceedings  of  the  conven- 
tion, the  same  observvtion  is  pertinent  which 
we  have  previously  made  as  to  the  Continen- 
tal Congress,  via.,  that,  despite  the  struggles 
and  controversies  which  environed  the  final 
adoption  of  the  Constitution,  not  a  single 
word  is  found  in  any  of  the  debates,  or  in 
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any  of  the  proceedings  or  historical  docu- 
ments contemporaneous  and  concurrent  with 
the  adoption  of  the  Constitution,  which  give 
slightest  intimation  that  any  suggestion  was 
ever  made  that  the  grant  of  power  to  tax  was 
considered  from  the  point  of  view  of  its  oper- 
ation upon  the  individual.  The  struggles 
which  were  flagrant  in  the  Continental  Con- 
gress were  transferred  to  the  convention. 
The  question  of  the  undue  proportion  of  tax- 
ation which  might  fall  upon  one  or  more 
states  if  direct  taxes  were  laid  was  solved 
by  the  principle  of  apportionment  of  direct 
taxes ;  auties,  imposts,  and  excises  were  only 
subjected  to  the  requirement  of  uniformity 
throughout  the  United  States,  these  words, 
as  we  have  shown,  having  acquired  at  that 
time  an  unquestioned  meaning. 

Without  going  into  minute  detail,  the  men- 
tion of  a  few  salient  particulars  will  serve 
to  show  how  the  result  of  the  convention 
brought  together  the  provisions  as  to  the 
uniformity  of  duties,  imposts,  and  excises 
throughout  the  United  States  and  the  restric- 
tion against  discriminating  commercial  regu- 
lations by  Congress,  just  as  they  had  by  the 
force  of  circumstances  been  drawn  together 
in  the  Continental  Congress,  and  how  their 
solution  in  the  Constitution  was  substantial- 
ly in  accord  with  the  resolution  of  Mr.  Mad- 
ison, introduced  into  the  Virginia  house  of 
delegates,  to  which  we  have  referred. 

The  draft  of  a  Federal  Constitution,  sub- 
mitted to  the  convention  by  Mr.  Pinckney, 
provided  in  the  first  and  second  paragraphs 
as  follows  (5  Elliot,  Debates,  p.  130) : 

"Art  VI.  The  legislature  of  the  United 
States  shall  have  the  power  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises; 

*"To  regulate  commerce  with  all  nationsLlOS] 
and  among  the  several  states; 

"The  proportion  of  direct  taxation  shall  be 
regulated  by  the  whole  number  of  inhabit- 
ants of  every  description;  which  number 
shall,  within  —  years  after  the  first  meeting 
of  the  l^slature,  and  within  the  term  of 
every  —  year  after,  be  taken  in  tiie  manner 
to  be  prescribed  by  the  legislature. 

"No  tax  shall  be  laid  on  articles  exported 
from  the  states;  nor  capitation  tax,  but  in 
proportion  to  the  census  before  directed." 

No  other  provision  was  made  respecting 
taxation. 

The  plan  of  Mr.  Paterson,  of  New  Jersey, 
provided,  in  addition  to  the  powers  vested 
in  Congress  by  the  Articles  of  Confederation 
(p.  191),  that  Congress  should  be  author- 
ized— 

"to  pass  acts  for  raising  a  revenue,  by  levy- 
ing a  duty  or  duties  on  all  goods  and  mer- 
chandise of  foreign  growth  or  manufacture, 
imported  into  any  part  of  the  United  States ; 
by  stamps  on  paper,  vellum,  or  parchment, 
and  by  a  postuge  on  all  letters  and  packages 
passing  through  the  general  postoffice — to 
be- applied  to  such  Federal  purposes  as  they 
shall  deem  proper  and  expedient;  to  make 
rules  and  regulations  for  the  collection  there- 
of;  and  the  same  from  time  to  time  to  alter 
and  amend,  in  such  manner  as  they  shall 
think  proper ;  to  pass  acta  for  the  regulation 

993 


Digitized  by 


Google 


103-105 


ScPREUK  CouBT  or  THE  UmTco  States. 


Oct.  Tbbm, 


of  trade  and  connnerce,  as  well  with  foreign 
nations  as  with  each  other." 

By  another  section  of  the  Paterson  plan, 
it  was  provided  that  whenever  requisitions 
upon  the  states  should  be  necessary,  they 
should  be  made  by  the  rule  of  numbers  and 
not  by  value  of  land,  as  under  the  confedera- 
tion ;  and  the  Clongress  was  to  be  authorized 
"to  devise  and  pass  acts"  directing  and  au- 
thorizing the  collection  of  requisitions  when 
not  complied  with.  It  is  thus  seen  that  both 
of  the  plans  referred  to  made  no  provision 
for  uniformity  of  taxation  in  the  sense  con- 
tended for  by  the  opponents  of  the  tax  now 
under  consideration.  The  committee  of  de- 
tail, in  the  first  section  of  articIeVII.  of  their 
draft  of  a  proposed  Constitution,  reported 
the  two  clauses  of  the  plan  of  Mr.  Pinckney 
first  quoted,  substituting  the  word  "foreign" 
[103]*for  the  word  "all"  before  the  word  ''na- 
tions." (5  Elliott,  Debates,  378.) 

On  August  25,  1787,  the  following  oc- 
curred  (5  Elliot,  Debates,  478): 

"Mr.  Carroll  and  Mr.  L.  Martin  expressed 
their  apprehensions,  and  the  probable  appre- 
hensions of  their  constituents,  that,  under 
the  power  of  regulating  trade,  the  general 
legislature  might  favor  the  ports  of  particu- 
lar states,  by  requiring  vessels  destined  to 
or  from  other  states  to  enter  and  clear  there- 
at, as  vessels  belonging  or  bound  to  Balti- 
more, to  enter  and  clear  at  Norfolk,  etc. 
They  moved  the  following  proposition: 

'The  legislature  of  the  United  States  shall 
not  oblige  vessels  belonging  to  citizens  there- 
of, or  to  foreigners,  to  enter  or  pay  duties 
or  imposts  in  any  other  state  than  in  that 
to  which  they  may  be  bound,  or  to  clear  out 
in  any  other  than  the  state  in  which  their 
cargoes  may  be  Inden  on  board;  nor  shall  any 
privilege  or  immunity  be  granted  to  any  ves- 
sel on  entering  or  clearing  out,  or  paying 
duties  or  imposts  in  one  state  in  preference 
to  another.' " 

On  the  same  day  Mr.  McHenry  and  Oen- 
eral  Pinckney  submitted  a  proposition 
(which  was  referred  nem.  con.  to  a  commit- 
tee) relating  to  the  establishment  of  new 
ports  in  the  states  for  the  collection  of  du- 
ties or  imposts,  which  concluded  as  follows 
(p.  479): 

"All  duties,  imposts,  and  excises,  prohibi- 
tions or  restraints,  laid  or  made  by  the  legis- 
lature of  the  United  States,  shall  he  uniform 
and  equal  throughout  the  United  States." 

The  fourth  section  of  the  seventh  article 
of  the  proposed  Constitution  reported  by  the 
committee  on  detail  on  August  6,  1787,  read 
as  follows  (p.  379) : 

"Sec.  4.  No  tax  or  duty  shall  be  laid  by 
the  legislature  on  articles  exported  from  any 
state;  nor  on  the  migration  or  importation 
of  such  persons  as  the  several  states  shall 
think  proper  to  admit;  nor  shall  such  migra- 
tion or  importation  be  prohibited." 

"The  committee  to  whom  these  propositions 
were  referred  made  a  report  on  August  '28, 
in  effect  embodying  both  propositions  in  one 
paragraph,  as  follows  (5  Elliot,  Debates, 
483): 

"That  there  be  inserted,  after  the  fourth 
(104]clause  of  the  seventh  "section,  'nor  shall  any 
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regulation  of  commerce  or  revenue  give  pref- 
erence to  the  ports  of  one  state  over  those  of 
another,  or  oblige  vessels  bound  to  or  from 
any  state  to  enter,  clear,  or  pay  duties,  in  an- 
other; and  all  tonnage,  duties,  imposts,  and 
ececises,  laid  by  the  legislature,  shall  he  uni- 
form throughout  the  United  States.' " 

It  will  be  noticed  that  the  committee 
recommended,  not  merely  that  preferences  be- 
tween ports  should  be  forbidden  by  "any  reg- 
ulation of  commerce,"  but  also  that  suwi 
preferences  should  not  be  made  by  "any  regu- 
lation of  revenue."  This,  obviously,  ren- 
dered it  unnecessary  to  include,  in  the  latter 
part  of  the  clause,  "prohibitions  or  re- 
straints," as  proposed  by  Mr.  McHenry  and 
General  Pinckney.  The  substantial  effact  of 
the  first  clause  of  the  paragraph  was  to  re- 
quire that  all  regulations  of  commerce  or  of 
revenue  affecting  commerce  through  tbe 
ports  of  the  states  should  be  the  same  in  all 
ports. 

It  follows  from  the  collocation  of  the  two 
clauses  that  the  prohibition  as  to  preferences 
in  regulations  of  commerce  between  portsand 
the  uniformity  as  to  duties,  imposts,  and  ex- 
cises, though  couched  in  different  language, 
had  absolutely  the  same  signiflcaooe.  "The 
sense  in  which  the  word  "uniform"  was  used 
is  shown  by  the  fact  that  the  committee, 
whilst  adopting  in  a  large  measure  the  prop- 
osition of  Mr.  McHenry  and  General  Pinck- 
ney, "that  all  duties,  imposts,  excises,  pro- 
hibitions, or  restraints  .  .  .  shall  be 
uniform  and  equal  throughout  the  United 
States,"  struck  out  the  words  "and  equal." 
Undoubtedly  this  was  done  to  prevent  the  im- 
plication that  taxes  should  have  an  equal 
effect  in  each  state.  As  we  have  seen,  the 
pith  of  the  controversy  during  the  confeder- 
ation was  that  even  although  the  same  duty 
or  the  same  impost  or  the  same  excise  was 
laid  all  over  the  United  States,  it  might 
operate  unequally  by  reason  of  the  unequal 
distribution  or  existence  of  the  article  taxed 
among  the  respective  states. 

On  August  31,  1797,  the  report  of  the  com- 
mittee was  acted  upon  as  follows  (5  Elliot, 
Debates,  507)  :  The  provision,  "Nor  shall 
any  regulation  of  commerce  or  revenue  give 
preference  to  the  ports  of  one  state  over  those 
of  wiother,"  was  adopted  nem.  con.  After 
discussion  the  clause,  "or  oblige  vessels 
bound  to  or  from  *any  state  to  enter,  clear,[I05] 
or  pay  duties  in  another,"  was  agreed  to. 
Quoting  from  the  Debates  at  page  503: 

"The  word  'tonnage'  was  struck  out  nem. 
con.,  as  comprehended  in  'duties.' 

"On  the  question  on  the  clause  of  the  re- 
port— 'and  all  duties,  imposts,  and  excises, 
laid  by  the  legislature,  shall  be  imiform 
throughout  the  United  States' — it  was 
agreed  to  nem.  eon." 

In  a  footnote  it  is  said: 

"In  the  printed  journal.  New  Hampshire 
and  South  Carolina  entered  in  the  native." 

On  September  4,  1787,  the  committee  to 
whom  sundry  resolutions,  etc.,  had  been  re- 
ferred on  August  31,  recommended,  among 
others,  the  following  addition  and  alteration 
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to  the  report  before  the  convention  (pp.  600 
to  507): 

"1.  The  first  clause  of  article  7,  section  1, 
to  read  as  follows:  'The  legislature  shall 
have  power  to  lav  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States.' 

"2.  At  the  end  of  the  second  clause  of  ar- 
ticle 7,  section  1,  add,  'and  with  the  Indian 
.      tribes.'" 

The  committee  of  style,  on  September  12, 
1787,  reported  a  plan  of  the  Constitution 
(p.  535),  the  foregoing  provision  conferring 
authority  to  lay  taxes,  etc.,  being  designated 
as  section  8  of  article  1. 

On  September  14, 1783,  the  words  "but  all 
such  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States," 
which,  in  their  adoption,  had  been  associated 
with  and  formed  but  a  part  of  the  clause  for- 
bidding a  preference  in  favor  of  the  port  of 
one  state  over  the  port  of  another  state — in 
other  words,  had  been  a  part  of  another 
clause — were  shifted,  by  a  unanimous  vote, 
from  that  paragraph,  and  were  annexed  to 
the  provisions  granting  the  power  to  tax. 

Thus,  it  came  to  pass  that  although  the 
provisions  as  to  preference  between  ports  and 
that  regarding  uniformity  of  duties,  imposts, 
and  excises  were  one  in  purpose,  one  in  their 
adoption,  they  became  separated  only  in  ar- 
ranging the  Constitution  for  the  purpose  of 
style.  The  first  now  stands  in  the  Constitu- 
tion 8A  a  part  of  the  sixth  clause  of  section 
•  rioa]7  of  article  1,  and  the  'other  is  a  part  of  the 
first  clause  of  section  8  of  article  1.  By  the 
result,  then,  of  an  analysis  of  the  history  of 
the  adoption  of  the  Constitution  it  becomes 
plain  that  the  words  "uniform  throughout  the 
United  States"  do  not  signify  an  intrinsic  but 
simply  a  geographical  uniformity.  And  it 
also  results  that  the  assertion  to  which  we 
at  the  outset  referred,  that  the  decision  in 
the  Bead  Money  Cases,  holding  that  the  word 
"uniform"must  be  interpreted  in  ageograph- 
ical  sense,  was  not  authoritative,  because 
that  case  in  reality  solely  involved  the  clause 
of  the  Constitution  forbidding  preferences  be- 
tween ports,  is  shown  to  be  unsound,  since 
the  preference  clause  of  the  Constitution  and 
the  uniformity  clause  were,  in  efi'ect,  in  fram- 
ing the  Constitution,  treated,  aa  respected 
their  operation,  as  one  and  the  same  thing, 
and  embodied  the  same  conception. 

We  add  that  those  who  opposed  the  ratifi- 
cation of  the  Constitution  clearly  understood 
that  the  uniformity  clause  as  to  taxation  im- 
ported but  a  geographical  uniformity,  and 
made  that  fact  a  distinct  ground  of  com- 
plaint. Thus,  in  the  report  made  to  the  legis- 
lature of  Maryland  by  Luther  Martin,  attor- 
ney general  of  the  state,  detailing  and  com- 
menting upon  the  proceedings  of  the  conven- 
tion of  1787,  of  which  convention  Mr.  Martin 
was  a  delegate,  in  the  course  of  comment* 
upon  the  tax  clause  of  the  Constitution  Mr. 
Martin  said  (1  Elliot,  Debates,  p.  369)  : 

"Though  there  is  a  provision  that  all 
duties,  imposts,  and  excises  shall  be  uniform 
— that  is,  to  he  laid  to  the  tame  atnount  on 
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the  same  articles  in  each  state — ^yet  this  will 
not  prevent  Congress  from  having  it  in  their 
power  to  cause  them  to  fall  very  unequally 
and  much  heavier  on  some  states  than  on 
others,  because  these  duties  may  be  laid  on 
articles  but  little  or  not  at  all  used  in  some 
other  states,  and  of  absolute  necessity  for 
the  use  and  consumption  of  others;  in  which 
case,  the  first  would  pay  little  or  no  part  of 
the  revenue  arising  therefrom,  while  the 
whole  or  nearly  the  whole  of  it  would  be  paid 
by  tne  last,  to  wit,  the  states  which  use  and  • 
consume  the  articles  on  which  imposts  and 
excises  are  laid." 

Having  disposed  of  the  questi'^'  if  uni- 
formity, we  are  next  brought  to  oi-.-'.ler  cer- 
tain contentions  which  relate  to  that  sub- 
ject. It  is  argued  that  even  although  it  be  con- 
ceded that  'the  uniformity  required  by  the[10T] 
Constitution  is  only  a  geographical  one,  the 
particular  law  in  question  does  not  fulfil  the 
requirements  of  even  geographical  uniform- 
ity, since  it  does  not  apply  to  the  District  of 
Columbia.  We  think  this  contention  is  with- 
out merit. 

The  proposition  is  predicated  upon  the  fact 
that  the  statute  purports  to  lay  the  tax  upon 
legacies  and  distributive  shares  "passing, 
after  the  passage  of  this  act,  from  any  per- 
son possessed  of  such  property,  either  by  will 
or  by  the  intestate  laws  of  any  state  or  terri- 
tory;" and  provides  that  the  receipt  for  the 
tax  will  entitle  an  administrator,  etc.,  to 
credit  to  the  amdunt  of  the  payment  made  to 
the  collector  "by  any  tribunal  which,  by  the 
laws  of  any  state  or  territory,  is,  or  may  be, 
empowered  to  decide  and  settle  the  accounts 
of  executors  and  administrators." 
.  This,  it  is  asserted,  does  not  embrace  the 
District  of  Columbia.  Without  attempting 
to  determine  whether  the  necessary  construc- 
tion of  the  statute  would  require  the  inclu- 
sion of  the  District  of  Columbia  within  its 
terms,  aside  from  any  special  provision  bear- 
ing upon  the  question,  we  think  the  provi- 
sions of  section  31  of  the  act  makes  the  ob- 
jection untenable.  That  section  provides  as 
follows  (30  Stat,  at  L.  466,  chap.  448) : 

"Sec.  31.  That  all  administrative,  special, 
or  stamp  provisions  of  law,  including  the 
laws  in  relation  to  the  assessment  of  taxes, 
not  heretofore  specifically  repealed,  are  here- 
by made  applicable  to  this  act." 

The  result  of  this  provision  is  to  carry  into 
the  law  under  review  the  provisions  of  sec- 
tion 3140  of  the  Revised  Statutes,  relating  to 
internal  revenue  laws  generally.  It  is  as 
follows: 

"3140.  The  word  'state,'  when  used  in  this 
title,  shall  be  construed  to  include  the  terri- 
tories and  the  District  of  Columbia,  where 
such  construction  is  necessary  to  carry  out 
its  provisions." 

It  is  yet  further  asserted  that  the  tax  does 
not  fulfil  the  requirements  of  geographical 
uniformity,  for  the  following  reason :  As  the 
primary  rate  of  taxation  depends  upon  the 
degree  of  relationship  or  want  of  relation- 
ship to  a  deceased  person,  it  is  argued  that 
it  cannot  operate  with  geographical  uniform- 
ity, inasmuch  as  testamentary  and  intestacy 
laws  may  differ  in  every  'state.  It  is  oertain[108] 
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that  the  »arae  degree  of  relationship  or  want 
of  relationihip  to  the  deceased,  wherever  ex- 
istinC)  is  levied  on  at  the  same  rate  through- 
out the  United  States.  The  tax  is  hence  uni- 
form throughout  the  United  States,  despite 
the  fact  that  different  conditions  among  the 
states  may  obtain  as  to  the  objects  upon 
which  the  tax  is  levied.  The  proposition  in 
substance  assumes  that  the  objects  taxed  by 
duties,  imposts,  and  excises  must  be  found  in 
uniform  quantities  and  conditions  in  the  re- 
spective states,  otherwise  the  tax  levied  on 
them  will  not  be  uniform  throughout  the 
United  States.  But  what  the  Constitution 
commands  is  the  imposition  of  a  tax  by  the 
rule  of  geographical  uniformity,  not  that  in 
order  to  levy  such  a  tax  objects  must  be 
selected  which  exist  uniformly  in  the  several 
states.  Indeed,  the  contention  was  substan- 
tially disposed  of  in  the  License  Tax  Cases,  5 
Wall.  472,  18  L.  ed.  497,  previouslv  referred 
to.  It  was  there  urged  tnat,  as  Uie  several 
states  had  the  right  to  forbid  the  carrying 
on  of  the  liquor  traffic,  therefore  CSongress 
had  no  power  to  license  such  traffic,  because 
it  woula  ibterfere  with  the  authority  of  the 
state.  It  was  held  that  the  license  was 
validly  imposed, that  it  did  not  interfere  with 
the  power  of  the  states  to  prevent  the  liquor 
traffic,  because  in  a  state  where  such  traffic 
wae  forbidden  the  license  would  be  inopera- 
tive ;  but  in  the  states  where  «unh  traffic  was 
allowed,  the  license  would  be  effective.  The 
argument,  however,  is  additionally  fully  an- 
•wered  by  the  review  which  we  have  made  of 
the  origin  and  meaning  of  the  expression 
"uniform  throughout  the  United  States." 
From  that  review  it  appears  that  the  very 
objection  upon  which  the  proposition  now 
advanced  must  rest  was  urged  in  the  Conti- 
nental Congress  as  the  reason  why  the  levy 
of  uniform  duties,  imposts,  and  excises 
throughout  the  United  States  should  not  be 
authorized.  This  is  shown  by  the  objection 
of  Mr.  Rutledge  and  the  suggestion  of  Mr. 
Lee.  It  is  further  shown  by  the  protest  of 
Rhode  Island,  and  the  reasons  advanced  why 
a  duty  on  salt  should  not  be  levied.  But  it 
was  seen  that  if  it  were  required,  not  only 
that  the  duties,  imposts,  and  excises  should 
be  uniform  throughout  the  United  States, 
but  that  in  imposing  them  objects  should  be 
selected  existing  in  equal  quantity  in  the 
(100]  several  states,  the  'grant  of  power  to  levy 
duties,  imposts,  and  excises  would  be  a  fail- 
ure. In  the  convention  which  framed  the 
Constitution  the  same  argument  was  used 
without  success,  and,  as  we  have  seen,  the 
only  ground  upon  which  the  striking  out  of 
the  words  "and  equal"  after  the  word  "uni- 
form," in  the  adoption  of  the  clause  as  now 
found  in  the  Constitution,  Cfn  be  reasonably 
explained,  is  that  it  was  done  to  prevent  the 
implication  that  the  duties,  imposts,  and  ex- 
cises which  were  to  be  uniform  throughout 
the  United  Stati-a  were  to  be  placed  upon 
rights  equally  existing  in  the  several  states. 
To  now  adopt  the  proposition  relied  on  would 
be  virtually,  then,  to  nullify  the  action  of  the 
convention,  and  would  relegate  the  taxing 
power  of  Congress  to  the  impotent  condition 
in  which  it  was  during  the  confederation. 
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Lastly,  it  is  urged  that  the  progressivs 
rate  feature  of  the  statute  is  so  repugnant  to 
fundamental  principles  of  equality  and 
justice  that  the  law  should  be  held  to  bs 
void,  even  although  it  transgresses  no  ex- 
press limitation  in  the  Constitution.  With- 
out intimating  any  opinion  as  to  the  exist- 
ence of  a  right  in  the  courts  to  exercise  the 
power  which  is  thus  invoked,  it  is  apparent 
that  the  argument  as  to  the  enormity  of  the 
tax  is  without  merit.  It  was  disposed  of  in 
Magoun  v.  Illinois  Trust  d  8av.  Bank,  170  U. 
S.  293.  42  L.  ed.  1043,  18  Sup.  Ct.  Rep.  694. 

The  review  which  we  have  made  exhibits 
the  fact  that  taxes  imposed  with  reference  to 
the  ability  of  the  person  upon  whom  the 
burden  is  placed  to  bear  the  same  have  been 
levied  from  the  foundation  of  the  government. 
So,  also,  some  authoritative  thinkers,  and  a 
number  of  economic  writers,  contend  that  a 
progressive  ta.x  is  more  just  and  equal  than 
a  proportional  one.  In  the  absence  of  con- 
stitutional limitation,  the  question  whether 
it  is  or  is  not  is  legislative,  and  not  judicial. 
The  grave  consequences  which  it  is  asserted 
must  arise  in  the  future  if  tbt  right  to  levy 
a  progressive  tax  be  recognized  involves  in 
its  ultimate  aspect  the  mere  assertion  that 
free  and  representative  government  is  a  fail- 
ure, and  that  the  grossest  abuses  of  power 
are  foreshadowed  unless  the  courts  usurp  a 
purely  legislative  function.  If  a  case  should 
ever  arise,  where  an  arbitrary  and  confisca- 
tory exaction  is  imposed  bearing  the  guise  of 
a  progressive  or  any  other  form  of  tax,  it 
will  be  time  enough  to  consider  'whether  the[110) 
judicial  power  can  afford  a  remedy  by  apply- 
ing inherent  and  fundamental  principles  for 
the  protection  of  the  individual,  even  though 
there  be  no  express  authority  in  the  Consti- 
tution to  do  so.  That  the  law  which  we  have 
construed  affords  no  ground  for  the  conten- 
tion that  the  tax  imposed  is  arbitrary  and 
confiscatory  is  obvious. 

It  follows  from  the  foregoing  opinion  that 
the  court  below  erred  in  dennng  all  relief, 
and  that  it  should  have  held  the  plaintilT  en- 
titled to  recover  so  much  of  the  tax  as  re- 
sulted from  taxing  legacies  not  exceeding 
$10,000,  and  from  increasing  the  tax  rate 
with  reference  to  the  whole  amount  of  the 
personal  estate  of  the  deceased  from  which 
the  legacies  or  distributive  shares  were  de- 
rived. For  these  reasons  the  judgment  he- 
low  must  he  reversed,  and  the  case  be  re- 
manded, with  instructions  that  further  pro- 
ceedings be  had  according  to  law  and  in  con- 
fonni^  with  this  opinion,  and  it  is  so  or- 
dered. 

Mr.  Justice  Brewer  dissents  from  so  much 
of  the  opinion  as  holds  that  a  prt^ressive 
rate  of  tax  can  be  validly  imposed.  In  other 
respects  he  concurs. 

Mr.  Justice  Pe«kkam  took  no  part  in  ths 
decision. 

Mr.  Justice  ll>ri*»  dissenting: 
I      While  I  concur  in  the  construction  placed 
I  by  the  court  upon  the  clause  of  the  Constitu- 
tion declaring  that  all  duties,  imposts,  and 
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excises  shall  be  "uniform  throughout  tiie 
United  States,"  I  dissent  from  that  part  of 
the  opinion  construing  the  29tii  and  30th 
sections  of  the  revenue  act.  In  mj  judg- 
ment, the  question  -whether  the  tax  presented 
by  Congress  shall  or  shall  not  be  imposed  is 
to  be  determined  with  reference  to  the  whole 
amount  of  the  personal  ftroperfy  out  of 
which  legacies  and  distributive  shares  arise. 
If  the  Tiuue  of  the  whole  personal  property 
held  in  charge  or  trust  bj  an  administrator, 
executor,  or  trustee  exceeds  $10,000,  then 
every  part  of  it  constituting  a  legacy  or  dis- 
til I]  tributive  share,  except  the  share  of  *a  hus- 
band or  wife,  is  taxed  at  the  progressive  rate 
stated  in  the  act  of  Congress.  I  do  not  think 
the  act  can  be  otherwise  interpreted  without 
defeating  the  intent  of  Congress. 

Construed  as  I  have  indicated,  the  act  is 
not  liable  to  any  constitutional  objection. 

Mr.  Justice  MaKeasa  concurs  in  this  dis- 
sent. 


SHIBIiEY   T.   HIGH   and  Jessie  M.  High, 
AppU., 

V. 

F.  E.  COTIfE,  as  Collector  of  the  United 
States  Internal  Revenue,  and  Ellen  T. 
High,  as  Executrix  of  James  L.  High,  De- 
oeued. 

(See  8.  C.  Reporter's  ed.  Ill,  112.) 

War    revmue    avt — legacy    taa — erroneous 
oonttruetion  of  ttatute. 

Xke  afflrmanee  of  a  decree  Bastalnlng  the  eon- 
•tltutlonalltj  of  the  provisions  of  the  war 
revenue  act  of  1898,  relating  to  legacy  taxes. 
Is  made  without  prejudice  to  the  right  to  re- 
slat  so  much  of  the  tax  as  may  have  arisen 
froxn  the  wrong  Interpretation  of  the  stat- 
ate,  although  the  only  questions  raised  by 
the  assignments  of  error  related  to  the  uon- 
•titntlonallty  of  the  act,  where  the  officers 
cbarged  with  the  administration  of  the  law 
have  adopted  and  enforced  an  erroneous  In- 
terpretation of  It,  by  which  an  excessive  tax 
Is  Imposed. 

[No.  225.] 

Argued  December  5,  6,  7, 1899.    Decided  May 
H,  1900. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  decision  sustaining 
the  constitutionality  of  the  war  revenue  act. 
Affirmed. 

See  same  case  below,  93  Fed.  Rep.  450. 

State'nent  by  Mr.  Justice  Wltltet 
111]  'The  complainants,  who  are  appellants 
here,  fllcd  their  bill  to  enjoin  the  executrix 
of  their  father's  estate  from  paying  the  leg- 
acy taxes  levied  by  SS  29  and  30  of  the  war 
revenue  act  of  1808.  The  collector  of  inter- 
nal revenue  was  also  made  a  defendant,  and 
an  injunction  was  asked  against  him  to  pre- 
vent his  collecting  or  attempting  to  collect 
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the  taxes  in  question,  which^  it  was  asserted, 
he  was  about  to  enforce  against  the  execu- 
trix, who,  it  was  averred,  would  pay  imlesa 
by  the  writ  of  injunction  she  was  forbidden 
to  do  so.  As  heirs  of  their  father  and  as  ben- 
eficiaries of  his  estate,  the  complainants  as- 
serted they  were  entitled  to  prevent  the  ex- 
ecutrix from  making  payment  of  taxes  which 
were  unconstitutional  and  hence  void.  The 
reasons  relied  on  to  show  that  the  taxing  law 
was  repugnant  to  the  Constitution  of  the 
United  States  were  that  the  taxes  were  di- 
rect, and  not  apportioned,  were  not  uniform, 
and  were  levied  on  objects  'beyond  the  8cope[112] 
of  the  authority  of  Congress.  The  bill  was 
demurred  to  as  not  stating  ground  for  relief. 
The  demurrers  were  sustained,  and  from  a 
decree  dismissing  the  suit  this  appeal  is  pros- 
ecuted. 

Mr.  Abram  M.  Penoe  argued  the  cause 
and,  with  Meaart.  Oeorge  A.  Carpenter  and 
Shirley  T.  High,  filed  a  brief  for  appellants. 

Mr.  Johm  G.  Carliale  also  argued  the 
cause  and,  with  Messrs.  Peter  B.  OUiey,  WtJ- 
Uam  Edmond  Curtis,  Henry  M.  Ward,  Ward 
B.  Ohamberlin,  Oeorge  F.  Ohamberlin,  Jul- 
ien  T.  Davies,  Frederic  B.  Coudert,  Jr.,  E.  S. 
Mansfield  and  W.  S.  B.  Hopkins,  filed  a  brief 
for  appellants. 

Mr.  Henry  M.  Ward  filed  a  separate  brief    ' 
for  appellants. 

Messrs.  Richard  0.  Dale,  Samuel  Dickson, 
and  John  C.  Bullitt  filed  a  brief  in  behalf  of 
the  Fidelity  Trust  and  Safe  Deposit  Com- 
pany. 

Messrs.  Thomas  B.  Reed  and  Thomas 
Thacher  also  filed  a  brief  for  appellants. 

Solicitor  General  Bioharda  argued  the 
cause  and  filed  a  brief  for  appellees. 

*Mr.  Justice  White  delivered  the  opinion^ug] 
of  the  court: 

As  the  court  below  did  not  grant  an  in- 
junction, but  dismissed  the  bill,  it  is  unnec- 
essary to  consider  whether  the  right  would 
have  existed  to  enjoin  the  collector  of  inter- 
nal revenue,  even  had  the  court  concluded 
that  the  averments  of  the  bill  disclosed  a 
cause  of  action.     Rev.  Stat.  3226. 

Every  ground  relied  on  to  maintain  that 
the  taxes  levied  by  §§  29  and  30  of  the  war 
revenue  act  are  repugnant  to  the  Constitu- 
tion has  been  decided  adversely  in  the  opinion 
this  day  announced  in  Knowlton  v.  Moore, 
178  U.  S.  41,  ante,  969,  20  Sup.  Ct.  Rep.  747. 

This  disposes  of  this  case,  as  the  assign- 
ments of  error  raised  only  the  constitution- 
ality of  the  taxes,  and  there  is  nothing  in 
the  record  to  enable  us  to  see  that  the  stat- 
ute was,  by  the  collector,  mistakenly  con- 
strued. 

As,  however,  the  interpretation  of  the  stat- 
ute, which  was  held  to  be  unsound  in  No.  387 
(Knowlton  v.  Moore,  178  U.  S.  41,  ante,  969, 
20  Sup.  Ct.  Rep.  747 )  was  the  one  which  was 
adopted  and  enforced  by  the  officers  charged 
with  the  administration  of  the  law,  the  im- 
pression naturally  arises  that  such  erroneous 
construction  must  have  been  applied  in  assess- 
ing the  tax  in  controversy.  The  ends  of 
justice  therefore  require  that  the  right  to 
resist  so  much  of  the  tax  as  mar  have  arisen 
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from  the  wrong  interpretation  of  the  statute 
above  referred  to  be  not  foreclosed  by  our  de- 
cree. 

Deoret  affirmed,  without  prejudioe  to  any 
tuoh  right. 


[liaj'FIDEUTY  INSURANCE,  TRUST,4SAFE 
DEPOSIT  COMPANY,  Executor  under  the 
Will  of  Daniel  Craig,  Deceased,  Plff.  in 
Err., 

V. 

PENB08E  A.  McCLAIN. 

(Bee  8.  C.  Reporter's  ed.  113,  114.) 

War  revenue  aet — taaing  legacy  or  inherit- 
anee—affirmanoe  without  prejudice. 

An  afflrmance  of  a  Jadgment  sustaining  the 
constitutionality  of  the  war  reTenne  act  of 
Jane  18,  1898,  when  no  other  qneatlon  was 
raised  by  the  plaintiff  In  error,  may  be  made 
without  prejudice  to  his  right  to  relief  as  to 
■o  much  of  the  tax.  If  any,  as  may  have  arisen 
from  the  wrong  Interpretation  of  the  statute, 
where  the  offlcers  charged  with  Its  adminis- 
tration hare  adopted  and  enforced  an  un- 
sound Interpretation  of  the  statute,  by  which 
•a  ezcesslTe  amoont  of  tax  has  been  imposed. 

[No.  461.] 

Argued  December  B,  6,  7,   1899.    Decided 
Hay  U,  1900. 

IN  ERROR   to   the    Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgment  in  favor 
of  the  defendant  in  an  action  urainst  a  col- 
lector of  internal  revenue.     AffCrmed. 
The  facta  are  stated  in  the  opinion. 

Mr.  Richard  O.  Dale  argued  the  cause 
•nd,  with  Mcaara.  Samuel  Dickson  and  John 
0.  Bullitt,  filed  a  brief  for  plaintiff  in  error. 

fifoltottor  General  Bleliards  argued  the 
canae  and  filed  a  brief  for  defendant  in  error. 

[1X8]     *Mr.  Justice  White  delivered  the  opinion 
of  the  oonrt: 

This  action  was  begun  in  a  court  of  com- 
mon pleas  for  the  county  of  Philadelphia, 
state  of  Pennsylvania,  to  recover  from  the 
defendant,  a  collector  of  internal  revenue,  the 
sum  of  $108.75,  with  interest,  being  the 
amount  of  an  assessment  made  by  the  defend- 
ant under  the  authority  of  Si  29  and  30  of 
the  war  revenue  act  of  June  13,  1898,  which 
we  have  just  considered.  The  statement  of 
claim  flled  on  behalf  of  the  plaintiff  contained 
an  averment  of  the  amount  of  the  tax  paid 
without  any  particular  description  of  the 
mode  in  which  it  had  been  levied.  It  was 
averred  that  the  payment  of  the  tax  had  been 
made  under  protest,  and  because  of  threats 
to  distrain,  etc.  It  was  also  further  stated 
that  an  application  for  refunding  had  been 
refused,  and  judgment  was  prayed  for  the 
amount  of  the  tajc.  The  demand  was  based 
solely  on  the  ground  of  the  unconstitutional- 
ity of  the  statute,  which  was  asserted  to  ex- 

[I141ist  because  the  tax  was  direct  'and  had  not 
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been  apportioned,  and,  if  not  direct,  waa 
wanting  in  uniformity. 

The  cause  was  removed  into  the  circuit 
court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania.  The  defendant  de- 
murred on  the  ground  that  no  cause  of  action 
was  stated,  and  the  demurrer  was  sustained. 
A  judgment  having  been  entered  in  favor  of 
the  defendant,  the  present  writ  of  error  waa 
prosecuted. 

The  record  contains  the  protest  made  at 
the  time  of  the  payment  of  the  tax,  and  the 
petition  for  refunding.  Both  of  these  docu- 
ments disclose  that  the  sole  ground  urged 
against  the  assessment  and  collection  of  the 
Uix  was  the  unconstitutionality  of  the  stat- 
ute in  the  particulars  above  mentioned.  Thia 
constitutional  objection,  as  we  have  already 
said,  was  the  only  ground  alleged  in  the 
statement  of  the  case.  The  assignment  of 
errors  here  made  also  confines  the  issue  solely 
to  the  constitutional  questions  already  re- 
ferred to.  There  is  nothing  in  the  record  to 
show  the  amount  of  the  estate,  the  leg^aciea 
or  distributive  shares  therein,  or  upon  what 
basis  the  collector  proceeded  in  assessing  the 
tax.  It  contains,  therefore,  nothing  from 
which  it  can  be  said  that,  if  the  law  under 
which  the  tax  was  laid  be  constitutional,  an 
excessive  tax  was  imposed.  In  KnowUon  v. 
Moore,  No.  387  of  this  term,  just  decided  ( 178 
U.  S.  41,  ante,  989,  20  Sup.  Ct.  Rep.  747),  it 
was  held  that  the  law  in  question  waa  con- 
stitutional. As,  however,  the  interpretation 
of  the  statute  which  was  held  to  be  unsound 
in  No.  387  was  the  one  which  was  adopted 
and  enforced  by  the  officers  charged  with  the 
administration  of  the  law,  the  impression 
naturally  arises  that  such  erroneous  con- 
struction may  have  been  applied  in  assessing 
the  tax  in  controversy.  The  ends  of  justiee 
therefore  require  that  the  right  to  relief  as 
to  so  much  of  the  tax,  if  any,  as  may  have 
arisen  from  the  wrong  interpretation  of  the 
statute  above  referreo  to,  be  not  foreclosed 
by  our  judgment. 

Judgment  affirmed,  teithout  prejudice  to 
the  right  to  any  $uch  relief. 


*HARRY  PLUMBER,  aa    Executor    of  the[ll^ 
Last  Will  and  Testament  of  Joseph  Plum- 
mer,  Plff.  in  Err., 

9. 

BIRD  S.  COLER,  Comptroller  of  the  City  of 

New  York. 

(See  S.  C.  Reporter's  ed.  115-139.) 

Inheritance  taa  law — ewemption  of  United 
States  bonds — state  power  to  regulate  sue- 
cession  to  property  of  decedent — impair- 
ment by  state  of  power  of  government  to 
borrow  money. 

1.     A  legacy  of  United  States  bonds  Is  not  ex- 


NOTE. — As  to  tames  on  sucoesstont  and  col- 
lateral inheritances — see  Re  Howe  (N.  T.>  t 
L.  R.  A.  825,  and  note;  Wallace  v.  Myers  (C. 
C.  S.  D.  N.  Y.)  4  L.  R.  A.  171,  and  note:  Com. 
V.  Ferguson  (Pa.)  10  L.  R.  A.  240.  and  note; 
Re  Romalne  (N.  Y.)  12  L.  R.  A.  401.  and  note. 
And  ape  note  to  Magoun  t.  Illinois  Trust  A 
Sav.  Bank.  42  L.  ed.  U.  S.  1037. 
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empted  from  the  Inheritance  tax  laws  of  a 
•tate  by  the  provlilons  of  the  act  of  CouKresa 
of  July  14,  1870,  and  the  declaration  on  the 
face  of  the  bonds  Issued  thereunder,  exempt- 
ing them  from  taxation  In  any  form  by  or 
nnder  state  authority,  since  the  Inheritance 
tax  la  not  Imposed  on  the  bonds,  but  on  the 
privilege  of  acquiring  property  by  will  or  In- 
heritance, which  IB  a  right  and  privilege 
created  and  regulated  by  the  state. 

S.  The  right  of  an  Individual  citizen  and  resi- 
dent of  the  (tate  to  direct  the  descent  of  his 
property  by  will  or  permit  Its  descent  to  be 
regulated  by  the  statute,  as  well  as  the  right 
to  receive  the  property  of  his  testator  or  an- 
cestor as  legatee,  devisee,  or  heir,  la  derived 
from  and  regulated  by  the  state. 

t.  The  Impairment  of  the  borrowing  power  of 
the  govenunent  aa  the  remote  effect  of  a  state 
■tatote  imposing  a  tax  upon  the  transfer  of  a 
decedent's  property,  when  the  statute  Is  ap- 
plied to  property  consisting  of  United  States 
bonds,  la  not  suIBclent  to  render  such  statute 
imconstltiitloiutl. 

[No.  489.] 

Argued  Peltruary  S7,  28, 1900.    Decided  May 
H,  1900. 

IN  ERROR  to  the  Surrcwate's  Court  of  the 
County  of  New  York,  State  of  New  York, 
to  review  a  decision  sustaining  an  inherit-' 
anoe  tax  law.    Affirmed. 

For  report  of  case  in  Surrogate's  Court, 
■ee  30  Misc.  10,  62  N.  Y.  Supp.  1024. 

Statement  by  Mr.  Justice  SUraat 
1151  'Joseph  Ffummer,  a  citizen  and  resident 
of  New  York,  died  October  28,  1898,  leaving 
a  last  will  whereby  he  bequeathed  to  Harry 
Plummer,  his  executor,  $40,000  in  United 
States  bonds,  issued  under  the  funding  act  of 
1870,  in  trust,  to  hold  the  same  during  the 
lifetime  of  Ella  Plummer  Brown,  daughter 
of  the  testator,  and  to  pay  the  income  there- 
of to  her  during  her  life,  and  at  her  death 
to  divide  the  same  between  and  amongst  her 
issue  then  living. 

The  value  of  this  life  interest  was  com- 
puted by  the  appraisers  at  the  sum  of  $18,- 
120,  and  a  tax  of  $161.20  was  imposed  there- 
on by  the  surrogate  of  the  county  of  New 
York.  From  this  appraisal  and  the  order 
imposing  the  tax  an  appeal  was  taken  to  the 
surrogate's  court  of  the  county  and  state  of 
New  York,  where  the  following  stipulation 
was  filed: 

"It  is  stipulated  and  agreed  by  and  be- 
tween the  attorneys  for  the  respective  par- 
ties to  the  above-entitled  proceedings  that 
,10]*the  $40,000  in  amount  at  par  of  bonds  of 
the  United  States  of  America,  of  which  the 
said  Joseph  Plummer  died  possessed,  and  up- 
on the  interest  in  which  of  Ella  Plummer 
Brown  a  tax  of  $161.20  was  fixed,  assessed, 
and  determined  by  the  order  appealed  from 
consist  of  4  per  cent  bonds  issued  in  the  year 
1877  and  due  in  the  year  1907,  under  and 
by  virtue  of  and  pursuant  to  the  statute  of 
the  United  States,  passed  July  14,  1870,  en- 
titled 'An  Act  to  Authorize  the  Refunding  of 
the  National  Debt,'  which  authorized  the 
Secretary  of  the  Treasury,  among  other 
things,  to  issue  various  classes  of  bonds  in 
the  sums  therein  mentioned,  including  'a 
■um  or  sums  not  exceeding  in  the  aggregate 
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one  thousand  million  dollars  of  like  bonds, 
.  .  .  payable  at  the  pleasure  of  the  Unit- 
ed States  after  thirty  years  from  the  date  of 
their  issue,  and  bearing  interest  at  the  rate 
of  four  per  cent  per  annum;  all  of  which 
said  several  classes  of  bonds  and  the  interest 
thereon  shall  be  exempt  from  the  payment  of 
all  taxes  or  duties  of  the  United  States,  as 
well  as  from  taxation  in  any  form  by  or  un- 
der state,  municipal,  or  local  authority ;  and 
the  said  bonds  shall  have  set  forth  and  ex- 
pressed upon  their  face  the  above-specified 
conditions;'  and  that  pursuant  to  said  stat- 
ute there  is  set  forth  on  the  face  of  each  of 
said  bonds  the  following  clause,  that  is  to 
say:  'The  principal  and  interest  are  exempt 
from  the  payment  of  all  taxes  or  duties  of 
the  United  States,  as  well  as  from  taxation 
in  any  form  by  or  under  state,  municipal,  or 
local  authority.' " 

On  December  22,  1899,  the  surrogate's 
court  affirmed  the  appraisal  and  the  order 
imposing  a  tax.  Thereupon  Harry  Plum- 
mer, executor,  appealed  to  the  appellate  divi- 
sion of  the  supreme  court  of  the  state  of 
New  York,  which  court  on  January  5,  1900, 
affirmed  the  order  of  the  surrogate  and  the 
decree  of  the  surrogate's  court.  From  this 
decree  of  the  appellate  division  of  the  su- 
preme court  an  appeal  was  taken  to  the 
court  of  appeals  of  the  state  of  New  York, 
where,  on  Januai-y  8,  1900,  the  proceedirigs 
and  order  of  the  surrogate  and  the  decree  of 
the  appellate  division  were  aifirmed. 

In  the  notice  of  appeal  to  the  surrogate's 
court  and  in  that  of  the  appeal  to  the  court 
of  appeals  the  grounds  of  appeal  were  stated 
to  be  the  invalidity  of  the  statute  of  New 
York  purporting  "to  impose  a  tax  upon  a[llT] 
transfer  by  legacy  of  bonds  of  the  United 
States,  and  the  invalidity  of  the  statute  of 
the  state  of  New  York  and  of  the  authority 
exercised  thereunder  by  the  appraiser  and 
the  surrogate,  in  so  far  as  United  States 
bonds  were  concerned.  And  the  appellant 
specially  set  up  and  claimed  a  title,  right, 
privil^e,  and  immunity  under  the  Constitu- 
tion of  the  United  States,  and  under  the 
statute  of  the  United  States  in  respect  to  the 
exemption  of  said  bonds  from  state  taxation 
in  any  form. 

On  January  9,  1900,  a  writ  of  error  was 
•sued  out  from  this  court. 

Messrs.  WllUant  V.  Bowe  and  Tread- 
well  Cleveland  argued  the  cause  and,  with 
Messrs.  Evarts,  Choate,  A  Beaman,  filed  a 
brief  for  plaintiff  in  error: 

Congress,  in  providing  that  the  full 
amount  of  principal  and  interest  on  the 
bonds  shall  be  paid  without  diminution  by 
state  taxation,  has,  as  in  the  case  of  the  ex- 
ercise of  other  Federal  powers, — as,  for  in- 
stance, in  the  establishment  of  salaries  of 
all  Federal  officers,  or  in  enactments  under 
the  power  to  regulate  commerce, — created 
a  supreme  law  of  the  land,  absolutely  bind- 
ing as  a  prohibition  upon  the  states. 

Dobbins  v.  Erie  County  Oomrs.  16  Pet. 
43.5.  10  L.  ed.  1022;  Oulf,  0.  A  8.  F.  R.  Co. 
V.  Befley,  158  U.  S.  102,  39  L.  ed.  911,  15 
Sup.  Ct.  Rep.  802. 
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oommon  law  of  England,  were  part  of  the 
•zeniption  of  these  bonds  by  statute  from 
state  taxation,  cannot  be  burdened  by  the 
states. 

Barman  v.  Chicago,  147  U.  S.  396,  37  L. 
ed.  216,  13  Sup.  Ct.  Kep.  306. 

The  tax  in  question  is  unconstitutional  be- 
cause impairing  and  burdening  the  borrow- 
ing power  of  the  United  States. 

Borne  Ins.  Co.  v.  New  York,  134  U.  S. 
694,  33  L.  ed.  102S,  10  Sup.  Ct.  Rep.  593; 
Weston  V.  Charleston,  2  Pet  449,  7  L.  ed. 
481;  People  ex  rel.  Leonard  v.  Tax  <£  A. 
Comrs.  90  N.  Y.  63. 

It  malces  no  difference  however  inconsid- 
erable may  be  the  amount  of  the  tax  burden 
imposed  by  the  state  tax. 

Weston  r.  Charleston,  2  Pet  468,  7  L.  ed. 
488. 

It  makes  no  difference  in  respect  of  the 
unconstitutionality  of  the  imposition  of  a 
tax  by  a  state  upon,  or  in  respect  of,  the 
bonds  or  the  loans  of  the  United  States,  that 
the  tax  is  not  at  all  discriminating,  but  is 
merely  the  inclusion  of  United  States  bonds 
in  a  general  tax  upon  taxpayers  at  precisely 
the  same  rate  imposed  upon  other  property. 

New  York  ex  rel.  Bank  of  Commerce  v. 
Netr,  York  City  <£  County  Tax  Comrs.  2 
Black,  629,  17  L.  ed.  451. 

The  provision  for  payment  to  assigns  has 
always  been  held  to  include  devisees,  l^a- 
tees,  and  executors  or  administrators,  and 
every  species  of  assignee,  whether  voluntary 
or  by  act  of  law. 

Spencer's  Case,  6  Coke,  16;  Baily  y.  De 
Crespigny,  L.  R.  4  Q.  B.  180,  10  Best  & 
S.  1;  Titley  v.  WoUtenholme,  7  Beav.  425; 
Bamilton  v.  Kingsbury,  15  Blatchf.  64,  Fed. 
Cas.  No.  6,984;  New  York  ilut.  L.  Ins.  Co. 
T.  Armstrong,  117  U.  S.  591,  29  L.  ed.  997, 
6  Sup.  Ct. .  Rep.  877 ;  Thurher  v.  Carpenter, 
18  R.  I.  782,  31  Atl.  5 ;  Douglas  v.  Bennessy, 
15  R.  I.  272,  3  Atl.  213,  7  AU.  1, 10  Atl.  583; 
Cumherland  v.  Craves,  7  N.  Y.  305. 

The  right  to  dispose  of  personal  property 
by  will  was  a  right  existing  at  common  law. 

1  Chitty's  Bl.  pt  2,  pp.  490  et  seq. 

A  legacy  is  a  bequest  or  gift  of  goods  and 
chattels  by  testament;  ana  the  person  to 
whom  it  is  given  is  styled  the  legatee;  which 
every  person  is  capable  of  being,  unless  par- 
ticularly disabled  by  the  common  law  or 
statutes,  as  traitors,  papists,  and  some  oth- 
ers. 

I  Chitty's  Bl.  pt  2.  p.  512. 

The  rights  and  privileges  of  testators  aud 
legatees  in  respect  of  disposing  of  personal 
property  by  will,  and  receiving  the  benefit 
of  such  disposition  as  that  existing  in  the 
common  law  of  England,  were  part  of  the 
common  law  of  the  colony  of  New  York  so 
long  as  it  remained  a  colony. 

1  Kent.  Com.  472,  473. 

Up  to  the  1st  day  of  January,  1830,  the 
right  to  dispose  of  personal  property  by  will 
in  the  state  of  New  York  rested  upon  the 
common  law,  and  upon  nothing  else. 

Watts  V.  Public  Administrator,  4  Wend. 
168. 

The  only  provisions  of  the  Revised  Stat- 
utes applicable  to  this  subject  constitute  an 
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affirmance  of  the  common-law  right  to  dis- 
pose of  personal  property  by  will,  with  the 
addition  of  some  new  restrictions  imposed 
upon  its  exercise  in  respect  of  matters  uf 
form  only,  and  not  in  respect  of  the  power 
to  make  such  a  will. 

2  N.  Y.  Rev.  Stat  60,  chap.  6,  art  2,  S 
21 ;  chap.  C,  art.  3,  §  40. 

A  correlative  of  the  right  to  acquire  and 
use  property  during  life  is  the  right  to  dis- 
pose of  it  at  death. 

The  franchise-tax  cases  are  inapplicable  in 
respect  to  exactions  by  the  state  upon  nat- 
ural persons,  whose  creator  it  is  not,  and 
who  are  subject  to  no  such  despotic  or  abso- 
lute authority  as  are  corporations  created 
by  it 

So  far  as  respects  the  question  at  issue, 
the  opinion  in  United  States  v.  Perkins,  163 
V.  S.  025,  41  L.  ed.  287,  16  Sup.  Ct  Rep. 
1073,  is  merely  a  dictum  which,  when  ut- 
tered, had  no  reference  or  intended  reference 
to  any  question  of  taxation  of  the  borrowing 
power  of  the  United  States  imder  the  Consti- 
tution. 

The  only  question  involved  in  Uager  v. 
Orima,  8  How.  493,  12  L.  ed.  1170,  related 
to  the  validity  of  the  Louisiana  act  imposing 
a  succession  tax  on  aliens. 

We  confidently  submit  to  the  court  that 
it  is  entirely  plain  that  the  legislative  act  of 
the  state  of  New  York,  under  which  this  tax 
is  claimed,  is  a  taxing  act,  and  nothing  else. 
That  is  all  it  pretends  or  purports  to  1^,  and 
it  and  similar  statutes,  have  been  repeat- 
edly so  treated  and  construed. 

Re  MoPhersou.  104  N.  Y.  306,  68  Am.  Rep. 
502,  10  N.  E.  085;  Re  Vassar,  127  N.  Y.  1, 
27  N.  E.  394 ;  Sola's  Succession,  50  La.  Ann. 
1009,  24  So.  674;  State  ex  rel.  Oarth  v. 
Switzlcr,  143  Mo.  287.  40  L.  R.  A.  280,  45 
S.  W.  246;  Cope's  Estate,  191  Pa.  1,  46  L. 
R.  A.  316,  43  Atl.  79. 

A  state  cannot  impose  a  tax  upon  a  privi- 
lege granted  by  itself,  where  such  tax  is  an 
interference  with  a  constitutional  right  or 
power  of  the  Federal  government 

Brown  v.  Maryland,  12  Wheat  419.  6  L. 
ed.  078;  Walton  v.  Uiasouri,  91  U.  S.  275,  23 
L.  ed.  347;  Cook  v.  Pennsylvania.  97  U.  S. 
566,  24  L.  ed.  1016;  Ouy  v.  Baltimore,  100 
U.  S.  434,  25  L.  ed.  743 ;  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  ed.  565;  Almy  v.  Coli- 
fomia,  24  How.  169,  16  L.  ed.  644 ;  Philadel- 
phia A  S.  8.  Co.  V.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct.  Rep.  1118;  Gloucester  Ferry  Co. 
V.  Pcttnsylvania,  114  U.  S.  190,  29  L.  ed. 
158.  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct  Rep. 
826:  Brenium  v.  Tittisville,  153  U.  S.  289, 
38  L.  ed.  710,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct  Rep.  829;  McCall  v.  California,  130 
U.  S.  104,  34  L.  ed.  391,  S  Inters.  Com.  Rep. 
181.  10  Sup.  Ct  Rep.  881. 

Messrs.  JaMsIi  Holme*,  Jr.,  and  Edgar 
J.  I<eTey  arprued  the  cause  and  filed  a  brief 
for  defendant  in  error: 

The  right  to  take  property  by  devise  or  de- 
scent is  the  creature  of  the  law  of  the  state, 
and  not  a  natural  right;  a  privilege,  and 
therefore  the  authority  which  confers  it  may 
impose  conditions  upon  it. 
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United  States  t.  Perkins,  163  IT.  S.  625, 

41  L.  ed.  287,  16  Sup.  Ct  Rep.  1073,  Affirm- 
ing 141  N.  Y.  479,  36  N.  E.  605 ;  Uagoun  v. 
lUinois  Trust  <t  Bav.  Bank,  170  U.  S.  283, 

42  L.  ed.  1037,  18  Sup.  Ct  Kep.  594. 
The  courts  of  New  York  have  uniformly 

construed  its  transfer  law  as  not  imposing  a 
tax  on  property,  but  on  the  value  of  the  priv* 
ilege  of  succession  created  by  the  state. 

Re  Sherman,  153  N.  Y.  6,  46  N.  E.  1032; 
Re  Merriam,  141  N.  Y.  479,  36  N.  E.  505; 
Re  Hoffman,  143  N.  Y.  329,  38  N.  E.  311; 
Re  Branson,  150  N.  Y.  6,  34  L.  R.  A.  238,  44 
N.  R  707;  iJe  Swift,  137  N.  Y.  77,  18  L.  R. 
A.  709,  32  N.  E.  1096;  Be  Da/ois,  149  N.  Y. 
546,  44  N.  E.  186. 

The  same  construction  has  uniformly  been 
;iven  by  other  states  to  similar  inheritance 

fiWSa 

Re  WOmerding,  117  Cal.  281,  49  Pac.  181 ; 
State  y.  Alston,  94  Tens.  674,  28  L.  R.  A. 
178,  30  S.  W.  750;  State  v.  Bamlin,  86  Me. 
496,  26  L.  R.  A.  632,  30  AU.  76;  State  v. 
Dalrymple,  70  Md.  294,  3  L.  R.  A.  372,  17 
Atl.  82;  Eyre  T.  Jacob,  14  Oratt.  422,  73  Am. 
Dec.  367;  Minot  v.  Winthrop,  162  Mass.  113, 
26  L.  R.  A.  269,  38  N.  E.  512;  Kochersperger 
V.  Drake,  167  111.  126,  41  L.  R.  A.  446,  47  N. 
E.  321. 

That  the  right  of  a  person  to  take  by  in- 
heritance or  will  is  a  favor  conferred  by  a 
state,  and  is  subject  to  its  power  of  regula- 
tion, is  conceded  in  the  following  additional 
cases: 

Itager  v.  Orima,  8  How.  490,   12  L.  ed. 

1168;   Carpenter  v.  Pennsylvania,  17  How. 

456,  16  L.  ed.  127 ;  Sclioley  v.  Rew,  23  Wall. 

331,  23  L.  ed.  99;  United  States  v.  Fom,  94 

V.  S.  315,  24  L.  ed.  192;  Cooley,  Const.  Lim. 

5th  ed.  p.  440 ;  Mormon  v.  Beist,  5  Watts  & 

S    171,  40  Am.  Dec.  493;  2  Bl.  Com.  211; 

Lavery  v.  Egan,  143  Mass.  392,  9  N.  E.  747 ; 

Brettun  v.  Fox,  100  Mass.  234,  97  Am.  Dec. 

«6;   Oillis  T.  Wetter,  10  Ohio,  464;  Stv/rgis 

V    Eicing,  18  111.  176;  Edwards  v.  Pope,  4 

ni.  465.  ,      ^ 

Every  caae  that  can  be  found,  where  this 
question  is  raised,  has  decided  that  United 
States  bonds  can  be  appraised  to  determine 
the  value  of  the  privilege  of  succession,  in 
order  to  fix  the  tax  or  bonus  to  be  paid  the 
state  for  the  privilege  it  confers. 

Strode  v.  Com.  52  Pa.  181 ;  Clymer  v.  Com. 
52  Pa.  185;  Wallace  v.  Myers,  38  Fed.  Rep. 
184    4  L.  R.  A.  171 ;  Re  Sherman,  153  N.  Y. 

1  40  N.  E.  1032;  Re  Whiting,  150  N.  Y.  31, 
34  I,.   R.  A.  232,  44  N.  E.  715;  Be  Whiting, 

2  App-  DiT.  590,  38  N.  Y.  Supp.  131 ;  Car- 
ver's Estate,  4  Misc.  592,  25  N.  Y.  Supp.  991 ; 
Re  Tuigg,  2  Connoly,  633, 15  N.  Y.Supp. 548 ; 
United  States  v.  Perkins,  163  U.  S.  629,  41 
£,.  «d.  288,  16  Sup.  Ct.  Rep.  1073;  Re  Bow- 
ird,  5  T>em.  483. 

Tlie  amount  of  capital  of  a  foreign  corpor- 
ition,  invested  in  imported  articles  in  their 
»ri'»inal  packages,  can  be  included  in  assess- 
ng  the  tax  upon  a  foreign  corporation  do- 
n«;  business  in  the  state  of  New  York,  wheie 
lie  tax  is  based  upon  the  amount  of  capital 
tock.  employed  in  this  state,  although  the 
upreme  Court  has  repeatedly  held  that  no 
tjite  can  impose  a  tax.  directly  or  indirectly. 
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upon  imported  articles  in  their  original 
packages. 

Hew  York  r.  Roberts,  171  U.  S.  658,  sub 
nom.  yew  York  ex  rel.  Parke,  D.  A  Co.  v. 
Roberts,  43  L.  ed.  323,  19  Sup.  Ct.  Rep.  58, 
Affirming  149  N.  Y.  608.  44  N.  E.  1127,  91 
Hun,  158,  36  N.  Y.  Supp.  368. 

The  privilege  of  succession  granted  by  a 
state  is  more  like  the  grant  of  a  franchise  to 
a  corporation  than  anything  else.  The  prin- 
ciple of  cases  where  United  States  bonds 
have  been  appraised  in  determining  the  val- 
ue of  franchises  or  privileges  conferred  by 
the  state  cannot  be  distinguished  from  that 
of  the  case  at  bar. 

Monroe  County  Sav.  Bank  v.  Rochester, 
37  N.  Y.  365 ;  People  v.  Borne  Ins.  Co.  92  N. 
Y.  328,  Affirmed  in  134  U.  S.  598.  33  L.  ed. 
1029,  10  Sup.  Ct.  Rep.  593;  Society  for 
Savings  v.  Coite,  6  Wall.  594,  18  L.  ed.  897 ; 
Provident  Inst,  for  Savings  v.  Massachu- 
setts, C  Wall.  631,  18  L.  ed.  913. 

The  same  principle  is  illustrated  by  the 
cases  in  the  Unit^  States  Supreme  Court 
upholding  a  tax  upon  the  value  of  bank 
shares. 

Van  Allen  v.  The  Assessors,  3  Wall.  673, 
sub  nom.  Churchill  v.  Utica,  18  L.  ed.  229; 
New  York  v.  The  Commissioners,  4  Wall. 
244,  sub  nom.  New  York  em  rel.  Duer  v.  New 
York  City  <S  County  Tarn  d  A.  Comrs.  18  L. 
ed.  344. 

The  possibility  that  the  borrowing  power 
of  the  government  may  be  affected  by  sub- 
jecting government  bonds  to  the  transfer 
tax  laws  is  too  remote  to  be  considered. 

Benderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  150,  41  L.  ed.  953,  17  Sup.  Ct.  Rep.  532; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  1<J5 
U.  S.  194,  41  L.  ed.  683, 17  Sup.  Ct.  Rep.  305. 


*Mr.  Justice  SUraa  delivered  the  opinioii[llT] 
of  the  court: 

In  this  case  we  are  called  upon  to  consider 
the  question  whether,  under  the  inheritance 
tax  laws  of  a  state,  a  tax  may  be  validly  im- 
posed on  a  legacy  consisting  of  United  States 
bonds  issued  under  a  stathte  declaring  them 
to  be  exempt  from  state  taxation  in  any 
form.  ^ 

It  is  not  open  to  question  that  a  state  can- 
not, in  the  exercise  of  the  power  of  taxation, 
tax  obligations  of  the  United  Stat^.  Wes- 
ton V.  Charleston,  2  Pet.  449,  7  L.  ed.  481 ; 
New  York  ex  rel.  Bank  of  Commerce  v.  Com- 
missioners of  Taxes,  2  Black,  620,  17  L.  ed. 
451 ;  Borne  Ins.  Co.  v.  New  York,  134  U.  S. 
698,  33  L.  ed.  1029,  10  Sup.  Ct.  Rep.  593. 

So,  likewise,  it  is  settled  law  that  bonds 
issued  by  a  state,  or  under  its  authority  by 
its  public  municipal  bodies,  are  not  taxable 
by  the  United  States.  Mercantile  Bank  v. 
New  York,  121  U.  S.  138,  30  L.  ed.  895,  7 
Sup.  Ct.  Rep.  826;  Pollock  v.  Farmers'  Loan 
<t  T.  Co.  157  U.  S.  429,  583,  39  L.  ed.  769, 
820,  15  Sup.  Ct.  Rep.  673. 

The  reasoning  upon  which  these  two  lines 
of  decision  proceed  is  the  same,  namely,  as 
was  said  by  Mr.  Justice  Nelson,  in  The  Col- 
lector v.  "Day,  11  Wall.  113,  124,  sub  »iom.[lui] 
Buffington  v.  Day,  20  L.  ed.  122,  126:  "The 
general  government  and  the  states,  although 
both  exist  within  the  same  territorial  limits, 
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•re  wpftrate  and  distinct  BOTcreienties,  act- 
ing separately  and  independently  of  each 
other  within  their  respective  spheres.  The 
former  in  its  appropriate  sphere  is  supreme; 
but  the  states  within  the  limits  of  their 
powers  not  granted,  or,  in  the  language  of 
the  Tenth  Amendment,  'reserved,'  are  as  in- 
dependent of  the  general  government  as  that 
government  within  its  sphere  is  independent 
of  the  states;"  and,  as  was  said  by  lu*.  Chief 
Justice  Fuller,  in  Pollook  v.  Farmers'  Loan 
d  T.  Co.  167  U.  S.  537,  39  I/,  ed.  763,  15  Sup. 
Ot.  Rep.  673:  "As  the  states  cannot  tax  the 
powers,  the  operations,  or  the  property  of 
the  United  States,  nor  the  means  which  they 
employ  to  carry  their  powers  into  execution, 
so  it  has  been  held  that  the  United  States 
have  no  power  under  the  Constitution  to  tax 
either  the  instrumentalities  or  the  property 
of  a  state." 

As,  then,  for  th«  reasons  advanced  and  ap- 
plied in  the  previous  cases,  it  is  not  within 
the  power  of  a  state  to  tax  Federal  securi- 
ties, it  was  not  necessary  for  Congress,  in  or- 
der to  secure  such  immunity,  to  declare  in 
terms,  in  the  act  of  July  14,  1870,  and  on 
the  face  of  the  bonds  issued  therettnder,  that 
the  principal  and  interest  were  exempt  from 
taxation  in  any  form  by  or  under  state,  mu- 
nicipal, or  local  authority.  Such  a  declara- 
tion did  not  operate  to  withdraw  from  the 
states  any  power  or  right  previously  pos- 
sessed, nor  to  create,  as  between  the  states 
and  the  holders  of  the  bonds,  any  contract- 
ual relation.  It  doubtless  may  be  regarded 
as  a  legitimate  mode  of  advising  purcnasers 
of  such  bonds  of  their  immunity  from  state 
taxation,  and  of  manifesting  that  Congress 
did  not  intend  to  waive  this  immunity,  as  it 
bad  done  in  the  case  of  national  banks, 
which  are  admittedly  governmental  instru- 
mentalities. 

With  these  concessions  made,  we  are 
brought  to  the  pivotal  question  in  the  caae,and 
that  question  is  thus  presented  in  the  second 
point  discussed  in  tne  brief  filed  for  the 
plaintiff  in  error.  "If  the  question  of  the 
right  of  the  state  to  impose  the  tax  now  in 
question  be  considered  merely  with  refer- 
ence to  the  inherent  lack  of  power  of  the 
state  to  impose  such  a  tax,  because  of  the 
provisions  of  the  Constitution  of  the  United 
[110]States  bearing  upon  'that  question,  without 
any  aid  from  the  statute  of  the  United 
States  under  which  these  bonds  were  issued, 
or  the  exemption  clause  contained  in  the 
bonds,  we  conceive  it  to  be  entirely  clear  that 
the  tax  in  question  is  unconstitutional,  be- 
cause impairing  and  burdening  the  borrow- 
ing power  of  the  United  States."  Or,  as 
stated  elsewhere  in  the  brief:  "The  states 
have  no  power  to  impose  any  tax  or  other 
burden  wnich  would  have  the  effect  to  pre- 
vent or  hinder  the  government  of  the  United 
States  from  borrowing  such  amounts  of 
money  as  it  may  require  for  its  purposes,  on 
terms  as  beneficial  and  favorable  to  itself,  in 
all  respects,  as  it  could  do  if  no  such  tax 
were  imposed  by  the  state." 

It  will  be  observed  that  these  propositions 
concede  that  ti>e  tax  law  of  the  state  of  New 
York  in  question  does  not  expressly,  or  by 
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necessary  implication,  propose  to  tax  Feder- 
al, securities.  It  is  only  when  and  if,  in  ap- 
plying that  law  to  the  estates  of  decedents, 
such  estates  are  found  to  consist  wholly  or 
partly  of  United  States  bonds,  that  the  rea- 
soning of  the  plaintiff  in  error,  assailing  the 
validity  of  the  statute,  can  have  any  appli- 
cation.  And  the  contention  is  that  individ- 
uals, in  forming  or  creating  their  estates, 
will  or  may  be  deterred  from  offering  terms, 
in  the  purchasing  of  such  bonds,  as  favor- 
able as  they  otherwise  might  do,  if  they  are 
bound  to  icnow  that  such  portion  of  their 
estates  as  consists  of  such  bonds  is  to  be  in- 
cluded, equally  with  other  property,  in  the 
assessment  of  an  inheritance  tax. 

_  Before  addressing  ourselves  directly  to  the 
discussion  of  these  propositions  we  shall 
briefly  review  the  decisions  in  whose  light 
they  must  be  determined. 

And,  first,  what  is  the  voice  of  the  state 
courts? 

A  detailed  examination  of  the  state  deci- 
sions is  unnecessary,  because  it  is  admitted 
in  the  brief  of  the  plaintiff  in  error  that  in 
many,  if  not  in  most,  of  the  states  of  the 
Union  inheritance  or  succession  tax  laws, 
similar  to  the  New  York  statute  in  question, 
are  and  have  been  long  in  operation,  and 
that  the  question  of  their  validity,  in  cases 
like  the  present,  has  always  heretofore  been 
determined  by  the  state  courts  against  the 
United  States.  We  cannot,  however,  accede 
to  the  suggestion  in  the  brief  that  'the  stab ,  isoi 
decisions  are  entitled  to  but  little  considera- 
tion, for  the  reason  that  "they  are  the  de 
terminations  of  a  distinct  sovereignty,  ad- 
judicating upon  the  rights  of  the  nation,  aa^ 
naturally  jealous  of  their  own."  Undoubt- 
edly, in  a  case  like  the  present,  the  national 
law  is  paramount,  and  its  final  exposition  is 
for  this  court  Still,  for  reasons  too  o(rrl- 
oua  to  require  statement,  the  decisions  of 
the  state  courts,  particularly  if  they  are  uni- 
form and  concur  in  their  reasoning,  are 
worthy  of  respectful  consideration,  evoi  if 
the  question  be,  at  last,  a  Federal  «tt«. 

Without  attempting  a  rehearsU  of  the 
state  decisions,  we  may  profitably  «zamine 
the  reasons  and  conclusions  of  aaveiiJ  of  the 
leading  state  courts. 

A  statute  of  Massachusetts  M  i862  provid- 
ed that  every  institution  for  savings,  incor- 
porated under  the  laws  of  than  state,  should 
pay  a  tax  on  account  of  its  depositors,  on  the 
average  amount  of  ita  deposiis.  The  Provi- 
dent Institution  of  Savings,  a  corporation 
having  no  property  except  its  deposits  ana 
the  property  in  which  Itiey  were  invested, 
and  authorized  by  the  general  statute  of 
Massachusetts  to  receive  money  on  deposit 
and  to  invest  its  deposits  in  securities  of  the 
United  States,  had  on  deposit  on  the  let  day 
of  May,  1866,  $8,047,662— of  which  $1,327.- 
000  stood  invested  in  public  funds  of  the 
United  Stetes,  exempt  by  law  of  the  United 
States  from  taxation  under  state  authority. 
The  company  declined  to  pay  that  portion 
of  the  tex  on  ito  property  invested  in  United 
State*  bonds.  On  suit  brought  by  the  common- 
wealth to  recover  the  same,  the  supreme  ju- 
dicial court  of  Massachusetts,  regarding  the 
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tax  as  one  on  franchise,  and  not  on  property, 
held  the  tax  to  be  lawful.  Com.  t.  Provi- 
dent Inst,  for  Savings,  12  Allen,  312. 

By  a  subsequent  statute  of  1864,  chap. 
208,  corporations  having  capital  stock  di- 
vided into  shares  were  required  to  pay  a  tax 
of  a  certain  percentage  upon  "the  excess  of 
the  market  value"  of  all  such  stock  over  the 
value  of  its  real  estate  and  machinery.  The 
Hamilton  Manufacturing  Company  refused 
to  pay  the  tax  upon  that  portion  of  its  pnip- 
erty  which  was  invested  in  United  States  se- 
curities, because,  by  the  act  of  Congress  au- 
thorizing their  issue,  they  were  exempt  from 
Bl]  taxation  by  state  authority.  'It  was  held  by 
the  supreme  judicial  court  of  Massachusetts 
that  the  tax  was  to  be  regarded  as  a  tax  on 
the  franchise  and  privileges  of  the  corpora- 
tion, and  was  lav^ul  so  far  as  related  to 
Federal  securities.  Com.  v.  Hamilton  Ufa. 
Co.  12  Allen,  300. 

The  legislature  of  Connecticut  in  1863  en- 
acted that  the  savings  banks  in  the  state 
should  annually  pay  to  the  treasurer  of  the 
state  a  sum  equal  to  %  of  1  per  cent  on  the 
total  amount  of  deposits.  The  "Society  for 
Savings,"  a  corporation  of  Connecticut,  re- 
fused to  pay  the  tax  upon  that  portion  of 
its  deposits  which  was  invested  in  United 
States  bonds  declared  by  act  of  Congress  to 
be  exempt  from  taxation  by  state  authority. 

On  a  suit  bpought  by  Coite,  treasurer  of 
the  state,  to  recover  the  tax  thus  withheld, 
the  supreme  court  of  Connecticut  decided 
that  the  tax  in  question  was  not  a  tax  on 
property,  but  on  the  corporation  as  such, 
and  rendered  judgment  accordingly  for  the 
plaintiff.  Coite  v.  Sooiety  for  Savings,  82 
Conn.  173. 

In  Pennsylvania  it  has  been  repeatedly 
held  that  the  collateral  inheritance  law  of 
that  state,  imposing  a  tax  upon  the  total 
amount  of  the  estates  of  decedents,  is  valid, 
although  the  estate  may  consist  in  whole  or 
in  part  of  United  States  bonds ;  and  this  up- 
on the  principle  that  what  is  called  a  col- 
lateral inheritance  tax  is  a  bonus,  exacted 
from  the  collateral  kindred  and  others,  as 
the  conditions  on  which  they  may  be  admit- 
ted to  take  the  estate  left  by  a  deceased  rela- 
tive or  testator ;  that  the  estate  does  not  be- 
long to  them,  except  as  a  right  to  it  is  con- 
ferred by  the  state;  that  the  right  of  the 
owner  to  transfer  it  to  another  after  death, 
or  of  kindred  to  succeed,  is  the  result  of  mu- 
nidpal  rq^ation,  and  must,  consequently, 
be  enjoyed  subject  to  such  conditions  as  the 
state  sees  fit  to  impose.  .  Strode  v.  Com.  .52 
Pa.  181 ;  Olymer  v.  Com.  52  Pa.  186. 

In  Virginia  the  highest  court  of  the  state 
has  construed  a  similar  statute  as  imposing 
the  tax,  not  upon  the  property,  but  upon  the 
privilege  of  acquiring  it  1^  will  or  under  the 
intestate  laws.  Ejfre  v.  Jacoh,  14  Oratt. 
422,  73  Am.  Dec.  367;  Miller  v.  Com.  27 
Gratt  110. 
IZ\  *The  supreme  court  of  Illinois  has  held 
valid  a  statute  of  that  state,  entitled  "An 
Act  to  Tax  Gifts,  Legacies,  and  Inheritances 
in  Certain  Cases,  and  to  Provide  for  the  Col- 
lection of  the  Same."  111.  Rev.  Stat  1895, 
chap.  120.  The  constitutionality  of  the  act 
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was  denied,  because  of  the  alleged  want  of 
reasonableness  in  its  classification  of  those 
subject  to  the  tax  and  the  want  of  equality 
in  the  amounts  imposed.  But  the  supreme 
court  held  that  an  inheritance  tax  is  a  tax, 
not  upon  property,  but  on  the  succession, 
and  that  the  right  to  take  property  by  de- 
vise or  descent  is  the  creature  of  the  law, 
a  privilege,  and  that  the  authority  wh'ch 
confers  the  privilege  may  impose  conditions 
upon  it.  Kochersperger  v.  Drake,  167  111. 
122,  41  I..  R.  A.  446,  47  N.  E.  321. 

By  an  act  of  the  legislature  of  New  York 
(Laws  1881,  chap.  361,  f  3),  it  was  enacted 
that  "every  corporation,  joint-stock  com- 
pany,  or  association  whatever,  now  or  here- 
after incorporated  or  organized  under  any 
law  of  this  state,  .  .  .  shall  be  subject 
to  and  pay  a  tax,  as  a  tax  upon  its  corporate 
franchise  or  business,  into  the  treasury  of 
the  state,  annually,  to  be  computed  as  fol- 
lows: If  the  dividend  or  dividends  made  or 
declared  by  such  corporation,  joint-stock 
company,  or  association  during  any  year 
ending  with  the  first  day  of  November, 
amount  to  six  or  more  than  six  per  centum 
upon  the  par  value  of  its  capital  stock,  then 
the  tax  to  be  at  the  rate  of  one  quarter  mill 
upon  the  capital  stock  for  each  one  per 
centum  of  dividends  so  made  or  declared," 
etc. 

The  Home  Insurance  Company,  a  corpora- 
tion of  the  state  of  New  York,  havins?  a  cap- 
ital stock  of  $3,000,000,  declared  a  dividend 
of  10  per  cent  for  the  year  1881.  During 
the  year  1881  the  company  had  part  of  its 
capital  invested  in  United  States  bonds,  ex- 
empt from  state  taxation.  The  amount  so 
invested  changed  from  $3,000,000  to  $1,940,- 
000  in  such  bonds  during  the  year  1881. 
The  company,  in  tendering  payment  of  its 
tax,  claimed  that  so  much  of  the  laws  of 
New  York  as  required  a  tax  to  be  paid  upon 
the  capital  stodc  of  the  company,  without 
deducting  from  the  amount  so  to  be  paid 
that  part  invested  in  bonds  of  the  United 
States,  was  unconstitutional  and  void.  Tn 
an  action  brought  to  recover  such  unpaid 
portion  of  the  tax,  the  supreme  court  of 
New  York,  at  general  term,  adjudged  *that[123] 
the  company  was  liable  to  pay  such  tax;  and 
this  judgment  was  affirmed  by  the  court  of 
appeals.  The  view  of  those  courts  xrae  thut, 
the  tax  being  upon  the  franchise  of  the  com- 
pany, it  mattered  not  how  its  capital  stock 
or  property  may  be  invested,  whether  in 
United  States  securities  or  otherwise.  Peo- 
pie  V.  Home  Ins.  Co.  92  N.  Y.  328. 

In  Monroe  County  8av.  Batde  v.  Boohester, 
37  N.  Y.  365,  it  was  said: 

"It  is  true  that  wliere  a  tax  i*  laid  upon 
the  property  of  an  individual  or  a  corpora- 
tion, so  much  of  their  property  as  is  vested 
in  United  States  bonds  is  to  be  treated,  for 
the  purposes  of  assessment,  as  if  it  did  not 
exist,  but  this  rule  can  have  no  application 
to  an  assessment  upon  a  franchise,  where  a 
reference  to  property  is  made  only  to  ascer- 
tain the  value  of  the  thing  assessed.  It  is, 
however,  argued  with  great  ingenuity  and 
skill  that,  inasmuch  as  the  plaintiffs,  among 
other  powers  given  them,  have  the  right  to 
invest  their  money  in  United  States  bonds. 
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their  franchises  and  privileges  cannot  be 
taxed  by  the  state.  The  power  thus  to  in- 
vest their  moneys,  it  is  contended,  is  a  fran- 
chise for  lending  to  the  United  States,  and 
therefore  cannot  be  taxed,  because  such  taxa- 
tion would  trench  on  the  power  of  the  Unit- 
ed States  to  borrow.  This  is  stretching  the 
argument  too  far.  It  cannot  be  pretended 
that  the  state  would  violate  any  obligation 
resulting  from  the  power  of  the  United 
States  to  borrow  money,  if  the  law  confer- 
ring the  power  upon  the  plaintiffs  to  invest 
their  moneys  in  United  States  stocks  and 
bonds  were  repealed.  The  state  is  under  no 
obligation,  express  or  implied,  to  legislate 
to  enhance  the  credit  of  the  general  govern- 
ment, and  should  it  adopt  a  system  of  leg- 
islation which  indirectly  produces  such  a  re- 
sult, its  power  of  repeal  cannot  be  doubted. 
The  position  that  a  franchise  granted  by  the 
bounty  of  the  state  is  not  taxable,  because 
coupled  with  that  franchise  is  the  privilege 
of  loaning  money  to  the  general  government, 
is  not  more  untenable  ttian  to  argue  that, 
because  such  a  franchise  enhances  the  credit 
of  the  United  States,  therefore  the  legisla- 
ture could  not  repeal  the  law  granting  the 
franchise  without  violating  its  constitution- 
al obligation.  Suppose  the  legislature  had 
limited  the  amount  in  which  the  plaintiffs 
[18A]*couId  invest  its  moneys  in  the  securities  of 
the  United  States,  it  will  not  be  oontonded 
that  such  limitation  would  be  void  because 
it  impaired  the  power  of  the  United  States 
to  borrow  money.  It  must  therefore  be  re- 
garded as  sound  doctrine  to  hold  that  the 
state,  in  granting  a  franchise  to  a  corpora- 
tion, may  limit  the  powers  to  be  exercised 
under  it,  and  annex  conditions  to  its  enjoy- 
ment, and  make  it  contribute  to  the  revenues 
«f  the  state.  If  the  grantee  accepts  the  boon 
it  must  bear  the  burden." 

In  Re  Shertnan,  153  N.  Y.  1, 46  N.  E.  1032, 
it  was  said  by  the  court  of  appeals  of  New 
York,  per  Chief  Judge  Andrews,  that — 

"This  rourt  has  not  been  called  upon  to 
consider  the  question  of  the  power  of  the 
stato  to  prescribe  that  in  ascertaining  the 
value  of  the  property  of  a  .decedent  for  the 
purpose  of  fixing  the  tax,  under  the  collater- 
al inheritance  or  transfer  tax  laws,  the  value 
of  Federal  securities  owned  by  the  decedent 
shall  be  included.  But  we  apprehend  that 
the  existence  of  the  power  cannot  be  denied 
upon  reason  or  authority.  The  tax  imposed 
is  not,  in  a  proper  sense,  a  tax  upon  the  prop- 
erty passing  by  will,  or  under  the  statutes 
of  descents  or  distribution.  It  is  a  tax  upon 
the  right  of  transfer  by  will,  or  under  the  in- 
testate law  of  the  stato.  Whether  these 
laws  are  r^;arded  as  a  limitation  on  the 
right  of  a  testator  to  dispose  of  property  by 
will,  or  upon  the  right  of  devisees  to  take  un- 
der a  will,  or  the  right  of  heirs  or  next  of 
kin  to  succeed  to  a  property  of  an  intestate, 
is  not  material.  The  so-called  tax  is  an  ex- 
action made  by  the  state  in  the  regulation  of 
the  right  of  devolution  of  property  of  dece- 
dents, wEich  is  created  by  law,  and  which  the 
law  may  restrain  or  regulate.  Whatever  the 
form  of  the  property,  uie  right  to  succeed  to 
it  is  created  by  law,  and  if  Uie  property  con- 
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sists  of  government  securities,  the  transferee 
derives  his  right  to  take  them  as  he  does  his 
right  to  take  any  other  property  of  the  dece- 
dent, under  the  laws  of  the  state,  and  the 
state  by  these  statutes  makes  the  right  sub- 
ject to  the  burden  imposed." 

And  in  the  case  in  nand,  the  very  matter 
of  complaint  is  that  the  courts  of  the  state  of 
New  York  held  that,  under  the  laws  of  that 
state,  an  inheritance  tex  can  be  validly  as- 
sessed 'against  the  entire  estate  of  a  dece-[186] 
dent,  although  composed  in  greater  part  of 
United  States  bonds ;  and  the  language  of  the 
surrogate,  affirmed  by  the  court  of  appeals, 
was  as  follows: 

"It  is  almost  unnecessary  to  state  that  the 
theory  on  which  the  courts  have  held  this 
kind  of  security  taxable  is  that  the  tax  is  not 
upon  the  bonds  themselves,  but  upon  the 
transfer  thereof.  This  distinction  is  firmly 
esteblished  in  this  stete.  See,  besides  the 
(Sherman  Case,  Re  Uerriam,  141  N.  Y.  479, 36 
N.  E.  606 ;  Re  Branson,  150  N.  Y.  1,  34  L.  R. 
A.  238,  44  N.  E.  707 ;  and  it  seems  to  have 
been  recognized  in  the  Supreme  Court  of  the 
United  States,  United  States  v.  Perkins,  103 
U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
1073,  in  which  Re  Merriam  was  affirmed." 

The  decisions  of  the  state  courts  may  be 
summarized  by  the  stetement  that  it  is  com- 
petent for  the  legislature  of  a  stete  to  impose 
a  tex  upon  the  franchises  of  the  corporations 
of  the  stete,  and  upon  the  estetes  of  dece- 
dente  resident  therein,  and  in  assessing  such 
texes  and  as  a  basis  to  esteblish  the  amount 
of  such  assessniente,  to  include  the  entire 
property  of  such  corporations  and  decedente, 
although  composed,  in  whole  or  in  part,  of 
United  Stetes  bonds ;  and  that  the  theory  up- 
on which  this  can  be  done  consistently  with 
the  Constitution  and  laws  of  the  United 
Stetes  is  that  such  texes  are  to  be  regarded 
as  imposed,  not  upon  the  property,  the 
amount  of  which  is  referred  to  as  regulating 
the  amount  of  the  taxes,  but  upon  franchises 
and  privileges  derived  from  the  stete. 

Let  us  now  proceed  to  a  similar  survey  of 
the  Federal  authorities  on  this  subject. 

Uager  v.  Grima,  8  How.  490,  12  L.  ed. 
1168,  was  a  case  where,  by  the  law  of  Louisi- 
ana, a  tax  of  10  per  cent  was  imposed  on  leg- 
acies, when  the  legatee  is  neither  a  citizen  of 
the  United  Stetes  nor  domiciled  in  that  state, 
and  the  executor  of  the  deceased  or  other  per- 
son charged  with  the  administration  of  the 
estate  was  directed  to  pay  the  tax  to  the 
stete  treasurer.  Felix  Qrima  was  the  execu- 
tor of  John  Mager,  and  retained  the  amount 
of  the  tax  in  order  to  pay  it  over  as  the  law 
directed.  Suit  was  brought  by  a  legatee  to 
recover  it,  upon  the  groimd  that  the  act  of 
Louisiana  was  repugnant  to  the  Constitution 
of  the  United  States.  The  validity  of  the  act 
was  sustained  by  *the  state  courta,  and  the[199] 
cause  was  brought  to  this  court.  The  judg-  ' 
ment  of  the  state  courto  was  here  affirmed, 
and  it  was  said,  in  the  opinion  delivered  by 
Chief  Jjistice  Taney : 

"Now  the  law  in  question  is  nothing  mor« 
than  an  exercise  of  the  power  which  every 
state  and  sovereignty  possesses,  of  regulating 
the  manner  and  term  upon  which  property, 
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real  or  personal,  within  its  dominion  may  be 
transmitted  by  last  will  and  testament,  or  by 
inlieritance,  and  of  prescribing  who  shall  and 
who  shall  not  be  capa2)le  of  taking  it.  Kvery 
state  or  nation  may  unquestionably  refuse  to 
allow  an  alien  to  take  either  real  or  personal 
property  situated  within  its  limits  either  as 
heir  or  legatee,  and  may,  if  it  thinks  proper ,_ 
direct  that  property  so  descending  or  be-' 
queathed  shall  belong  to  the  state.  In  many 
of  the  states  of  this  Union  at  this  day  real 
properly  devised  to  an  alien  is  liable  to  es- 
cheat. And  if  a  state  may  deny  the  privi- 
lege alto^ther,  it  follows  that,  when  it 
fruntfi  it,  it  may  annex  to  the  grant  any  con- 
itiona  which  it  supposes  to  be  required  by 
its  interests  or  policy.  This  has  been  done 
by  Lonisiana.  The  right  to  take  is  given  to 
the  alien, .  subject  to  a  deduction  of  10  per 
eent  for  the  use  of  the  state." 

In  Van  Allen  v.  The  AiBessora,  3  Wall.  573, 
«u6  nom.  Ohitrohill  v.  Vtioa,  18  L.  ed.  229,  it 
was  held  that  it  was  competent  for  Con<:p  ess 
to  authorize  the  states  to  tax  the  shnres  of 
banking  associations  organized  under  the  act 
of  June  3,  18C4,  without  regard  to  th<i  fact 
that  :i  part  or  the  whole  of  the  capital  of 
such  association  was  invested  in  national  se- 
curities declared  by  the  statutes  autlioriz- 
ing  them  to  be  "exempt  from  taxation  by  or 
under  state  authority."  This  decision  has 
ever  since  been  acted  upon,  and  its  authority 
has  never  been  questioned  by  any  court,  and 
from  it  we  learn  that  there  is  no  undeviating 
poli<7  that,  at  all  times  and  in  all  circum- 
stances, the  tax  system  of  the  states  shall 
not  extend  to  Federal  securities. 

The  next  cases  to  be  noted  are;  Society  for 
Savings  v.  Coite,  6  Wall.  594,  18  L.  ed.  897 ; 
Provident  Inst,  for  Savings  v.  Uassaohu- 
scits,  6  Wall.  611,  18  L.  ed.  907;  and  Hamil- 
ton iffg.  Co.  V.  Uassachusetts,  6  Wall.  632, 
18  L.  ed.  904.  / 

In  these  cases  this  court  affirmed  the  su- 
preme courts  of  Connecticut  and  Massachu- 
setts in  holding  that  state  taxes  may  be  im- 
posed, the  amount  of  which  may  be  deter- 
(ISTJmined  by  the  aggregate  'amount  of  the  prop- 
erty or  capital  stock  of  banking  and  manu- 
facturing companies,  even  if  such  property 
or  capital  stock  includes  United  States  bonds 
issued  under  a  statute  declaring  them  ex- 
empt from  taxation  under  state  authority. 

As  we  have  already  seen,  when  referring  to 
the  state  decisions,  the  reasoning  upon  which 
the  state  courts  proceeded  in  the  case  of  cor- 
porations was  that  such  taxes  were  to  be 
deemed  as  laid,  not  upon  the  l>onds  as  prop- 
erty, but  upon  the  franchise  to  do  business  as 
a  corporation  or  association  derived  from 
the  state.  This  reasoning  was  approved  by 
this  court;  and  it  may  bo  observed  in  pass- 
ing that,  as  appears  in  the  reports  of  the  ar- 
guments of  counsel,  the  contention  so  strong- 
ly pressed  in  the  present  case,  namely,  that 
under  no  form  can  Federal  securities  be  prac- 
tically rendered  by  state  legislation  less  vahi- 
■  able,  was  fully  argued.     See  also  the  case  of 

Scholej/  v.  Rew,  23  Wall.  331,  23  L.  ed.  9!). 
Next  worthy  of  notice  is  the  case  of  IJomc 
!  Inn.  Co.  V.  yetv  York,  134  U.  S.  594,  33  L.  ed. 

1025,  10  Sup.  Ct.  Rep.  593.     It  came  here  on 
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error  to  the  supreme  court  of  the  state  of 
Kew  York,  whose  judgment  had  been  affirmea 
by  the  court  of  appeals,  and  was  twice  ar- 
gued. The  question  considered  was  whether 
a  statute  of  the  state  of  Kew  York  was  valid 
in  respect  to  imposing  a  tax  upon  a  New 
York  corporation,  measured  and  regulated 
by  the  amount  of  its  annual  dividends,  where 
those  dividends  were  partly  composed  of  in- 
terest of  United  States  bonds  owned  by  the 
corporation. 

As  we  have  heretofore  stated,  the  state 
courts  answered  this  question  in  the  affirma- 
tive, basing  their  decision  upon  the  proposi- 
tion that  the  tax  was  imposed  as  a  tax  upon 
corporate  franchises  or  privileges,  and  that 
sudt  a  tax  was  not  invalidated  by  the  circum- 
stance that  the  measure  of  its  amount  was 
fixed  by  the  amount  of  the  annual  dividends 
of  the  company  partly  derived  from  the  in- 
terest of  United  States  bonds.     92  N.  Y.  328. 

In  this  court  the  question  was  elaborately 
argued,  as  may  be  seen  in  the  first  report  of 
the  case  in  119  U.  S.  129,  30  L.  ed.  350,  8 
Sup.  Ct.  Rep.  1385;  and  it  was  again  corf- 
tended  that  the  case  fell  within  the  principle 
of  public  policy  that  the  states  have  no  pow- 
er, by  taxation  or  otherwise,  to  retard,  im- 
pede, burden,  or  in  any  manner  control  the 
operations  *of  the  instrumentalities  of  theflSS) 
national  government,  and  also  that  the  tax  in 
question  was  repugnant  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  Unit- 
ed States. 

The  reasoning  of  the  state  court  was  sub- 
stantially approved  and  their  judgment  sus- 
taining the  validity  of  the  state  statute  was 
affirmed.  Some  of  the  observations  of  the 
opinion  of  the  court,  delivered  by  Mr.  Justice 
Field,  may  be  appropriately  quoted: 

"Looking  now  at  the  tax  in  this  case, 
.  .  .  we  are  unable  to  perceive  that  it 
falls  within  the  doctrines  of  any  of  the  cases 
cited,  to  which  we  fully  assent,  not  doubting 
their  correctness  in  any  particular.  It  i» 
not  a  tax  in  terms  upon  the  capital  stock  of 
the  company,  nor  upon  any  bonds  of  the 
United  States  composing  a  part  of  that  stock. 
Tiie  statutes  designate  it  a  tax  upon  the  'cor- 
porate franchise  or  business'  of  the  company,, 
and  reference  is  only  made  to  its  capital 
stock  and  dividends  for  the  purpose  of  deter- 
mining the  amount  of  the  tax  to  be  exacted 
each  year. 

"By  the  term  'corporate  franchise  or  busi- 
ness,' as  here  used,  we  understand  is  meant 
(not  rderring  to  corporations  sole,  which 
are  not  usually  created  for  commercial  busi- 
ness) the  right  or  privilege  given  by  the 
state  to  two  or  more  persons  of  being  a  cor- 
poration, that  is,  of  doing  business  in  a  cor- 
porate capacity,  and  not  the  privilege  or 
franchise  which,  when  incorporated,  the  com- 
pany may  exercise.  The  right  or  privilege 
to  be  a  corporation,  or  to  do  business  as  such 
boAy,  is  one  generally  deemed  of  value  to  the 
corporators,  or  it  would  not  be  sought  in 
such  numbers  as  at  present.  It  is  a  right  or 
privilege  by  which  several  individuals  may 
unite  themselves  under  a  common  name  and 
act  as  a  single  person,  with  a  succession  of 
members,  without  dissolution  or  suspension 
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of  business,  and  with  a  limited  individual 
liability.  The  granting  of  such  right  or 
privil^e  rests  entirely  in  the  discretion  of 
the  state,  and,  of  course,  when  granted,  may- 
be accompanied  with  such  conditions  as  its 
legislature  may  judge  most  befitting  to  its 
interests  and  policy.  It  may  require,  as  a 
condition  of  the  grant  of  the  franchise,  and 
also  of  its  continued  exercise,  that  the  cor- 
poration pay  a  specific  sum  to  the  state  each 
year  or  month,  or  a  specific  portion  of  its 
gross  receipts,  or  of  the  profits  of  its  busi- 
11X9]  ness,  or  a  sum  to  be  'ascertained  in  any  con- 
venient mode  which  it  may  prescribe.  The 
validity  of  the  tax  can  in  no  way  be  depend- 
ent upon  the  mode  which  the  state  may  deem 
fit  to  adopt  in  fixing  the  amount  for  any  year 
which  it  will  exact  for  the  franchise.  No 
constitutional  objection  lies  in  the  way  of  a 
legislative  body  prescribing  any  mode  of 
measurement  to  determine  the  amount  it  will 
charge  for  the  privilege  it  bestows.  It  may 
well  seek  in  this  way  to  increase  its  revenue 
to  the  extent  to  which  it  has  been  cut  off  by 
exemption  of  other  property  from  taxation. 
As  its  revenues  to  meet  its  expenses  are  les- 
sened in  one  direction,  it  may  look  to  any 
other  property,  as  sources  of  revenue,  which 
it  not  exempt  from  taxation.  .  .  .  The 
tax  in  the  present  case  would  not  be  affected 
If  the  nature  of  the  property  in  which  the 
whole  capital  stock  is  invested  were  changed, 
and  put  into  real  property  or  bonds  of  New 
York,  or  of  other  states.  From  the  very  na- 
ture of  the  tax,  being  laid  upon  a  franchise 
given  by  the  state,  and  revocable  at  pleas- 
ure, it  cannot  be  affected  in  any  way  by  the 
character  of  the  property  in  which  its  capi- 
tal stock  is  invested.  The  power  of  the  state 
over  the  corporate  franchise  and  the  condi- 
tions upon  which  it  shall  be  exercised  it  as 
ample  and  plenary  in  the  one  case  as  in  the 
other." 

And,  after  citing  and  commenting  upon 
the  previous  cases  from  Connecticut  and 
Massachusetts,  the  court  said:  "In  this 
case  we  hold,  as  well  upon  general  principles 
as  upon  the  authority  of  the  first  two  cases 
cited  from  8  Wallace,  that  the  tax  for  which 
the  suit  is  brought  is  not  a  tax  on  the  cap- 
ital stock  or  property  of  the  company,  but 
upon  its  corporate  franchise,  and  is  not 
therefore  subject  to  the  objection  stated 
by  counsel,  because  a  portion  of  its  capital 
stock  is  invested  in  securities  of  the  United 
States." 

In  United  States  v.  Perkins,  163  U.  S.  926, 
41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073,  the 
question  was  whether  personal  property  be- 
queathed by  will  to  the  United  States  was 
subject  to  an  inheritance  tax  under  the  law 
of  the  state  of  New  York. 

The  facts  of  the  case  were  that  one  Will- 
iam W.  Merriam,  a  resident  of  the  state  of 
New  York,  left  a  last  will  and  testament,  by 
which  he  devised  and  bequeathed  all  his  es- 
tate,  real  and  personal,  to  the  United  States. 
riSO}The  surrogate  assessed  an  'inheritance  tax  of 
$3,064.23  upon  the  personal  property  in- 
cluded in  said  bequest.  Upon  appeal  to  the 
general  term  of  the  supreme  court  the  order 
of  the  surrogate's  court  was  afBrmed,  and 
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upon  a  further  appeal  to  the  court  of  ap- 
peals the  judgment  of  the  supreme  court  wm 
affirmed,  and  the  cause  was  brought  to  tUa 
court. 

.  It  was  contended  that,  upon  principle, 
property  of  the  United  States  was  not  sub- 
ject to  state  taxation;  but  it  was  held  by 
this  court,  affirming  the  judgment  of  tha 
courts  below,  that  the  tax  was  not  open  to 
the  objection  that  it  was  an  attempt  to  tax 
the  property  of  the  United  States,  since  the 
tax  was-  imposed  upon  the  legacy  before  it 
reached  the  hands  of  the  legatee;  that  the 
l^acy  became  the  property  of  the  United 
StatM  after  it  had  suffered  a  diminution  to 
the  amount  of  the  tax,  and  that  it  was  only 
upon  such  a  condition  that  the  legislature 
assented  to  a  bequest  of  it. 

The  reasoning  of  the  court  may  be  mani- 
fested by  the  following  excerpts  from  the 
opinion  delivered  by  Mr.  Justice  Brown: 

"Though  the  general  consent  of  the  most 
enlightened  nations  has  from  the  earliest 
historical  period  recognized  a  natural  right 
in  children  to  inherit  the  property  of  their 
parents,  we  know  of  no  legal  principle  to 
prevent  the  le^slatare  from  taking  away  ot 
limiting  the  right  of  testamentary  disposi- 
tion, or  imposing  such  conditions  upon  its 
exercise  as  it  may  deem  conducive  to  publh; 
good.  In  this  view  the  so-called  inheritance 
tax  of  the  state  of  New  York  is  in  reality  a 
limitation  upon  the  power  of  a  testator  to 
bequeath  his  property  to  whom  he  pleases; 
a  declaration  that,  in  the  exercise  of  that 
power,  he  shall  contribute  a  certain  percent- 
age to  the  public  use;  in  other  words,  that 
the  right  to  dispose  of  his  property  by  will 
shall  remain,  but  subject  to  a  condition  that 
the  state  has  a  right  to  impose.  Certainly, 
if  it  be  true  that  the  right  of  testamentary 
disposition  is  purely  statutory,  the  state  has 
a  right  to  require  a  contribution  to  the  pub- 
lic treasury  before  the  bequest  shall  take  ef- 
fect. Thus,  the  tax  is  not  upon  the  property, 
in  the  ordinary  sense  of  the  term,  but  upon 
the  right  to  dispose  of  it.  and  it  is  not  until 
it  has  yielded  its  contribution  to  the  state 
that  it  becomes  the  property  of  the  legatee. 
This  was  the  view  taken  of  a  similar  'tax  by[181] 
the  court  of  appeals  of  Maryland  in  State  v. 
DaWymple,  70  Md.  294,  3  L.  R.  A.  372,  17 
Atl.  82,  in  which  the  court  observed: 

'Possessing,  then,  the  plenary  power  in- 
dicated, it  necessarily  follows  that  the  state 
in  allowing  property  ...  to  be  di«- 
posed  of  by  will,  and  in  designating  who 
shall  take  such  property  where  there  is  no 
will,  may  prescribe  such  conditions,  not  in 
conflict  with  or  forbidden  by  the  organic  law, 
as  the  legislature  may  deem  expedient. 
These  conditions,  subject  to  the  limitations 
named,  are,  consequently,  wholly  within  the 
discretion  of  the  general  assembly.  The  act 
we  are  now  considering  plainly  intended  to 
require  that  a  person  taking  the  benefit  of  a 
civil  right  secured  to  him  under  our  law 
should  pay  a  certain  premium  for  its  enjoy- 
ment. In  other  words,  one  of  the  conditions 
upon  which  strangers  and  collateral  kindred 
I  may  acquire  a  decedent's  property,  which  is 
subject  to  the  dominion  of  our  laws,  is,  tnut 
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there  shall  be  paid  out  of  such  property  a 
tax  of  2%  per  cent  into  the  treasury  of  the 
state.  This,  therefore,  is  not  a  tax  ui>on  the 
property  itself,  but  is  merely  the  price  ex- 
acted by  the  state  ^pr  the  privilege  nccorUed 
in  permitting  property  so  situated  to  be 
transferred  by  will  or  by  descent  or  distribu- 
tion.' 

"That  the  tax  is  not  a  tax  upon  the  prop- 
erty itself,  but  upon  its  transtnission  by  will 
or  by  descent,  is  also  held  both  in  New  York 
and  in  several  other  states  {Re  Swift,  137 
N.  Y.  77,  18  L.  R.  A.  709,  32  N.  E.  1096) ,  in 
which  it  said  .  .  .  that  'the  effect  of 
this  special  tax  is  to  take  from  the  property 
a  portion,  or  percentage  of  it,  for  the  use  of 
the  state,  and  I  think  it  quite  immaterial 
whether  the  tax  can  be  precisely  classified 
■  with  the  taxation  of  property  or  not.  It  is 
not  a  tax  upon  persons.'  Re  Eoffman,  143 
N.  Y.  327,  38  N.  E.  311 ;  Bohoolfield  v.  Lynch- 
hurg,  78  Va.  366;  Strode  v.  Com.  52  Pa.  181 ; 
Re  Cullum,  145  N.  Y.  693,  40  N.  E.  165.  In 
this  last  case,  as  well  as  in  Wallace  v.  Uyers, 
3$  Fed.  Rep.  184,  it  was  held  that,  although 
the  property  of  the  decedent  included  United 
States  bonds,  the  tax  might  be  assessed  upon 
the  basis  of  their  value,  because  the  tax  was 
not  imposed  upon  the  bonds  themselves,  but 
upon  tke  estate  of  the  decedent,  or  the  privi- 
lege of  acquiring  property  by  inheritance. 
32]*£7j/re  v.  Jacoh,  14  Gratt.  422;  Dos  Passes, 
Inheritance  Tax  Law,  chap.  2,  {  8,  and  cases 
cited. 

"Such  a  tax  was  also  held  by  this  court 
to  be  free  from  any  constitutional  objection 
in  itager  v.  Orima,  8  How.  490,  493,  12  L. 
ed.  1168,  1170,  Mr.  Chief  Justice  Taney  re- 
marking that  'the  law  in  question  is  nothing 
more  than  the  exercise  of  the  power  which 
every  state  and  sovereignty  possesses,  of  reg- 
ulating  the  manner  and  terms  within  which 
property,  real  and  personal,  within  its  do- 
minion may  be  transferred  by  last  will  or 
testament,  or  by  inheritance,  and  of  pre- 
scribing who  shall  and  who  shall  not  be  ca- 
pable of  taking  it.  ...  If  a  state  may 
deny  the  privilege  altogether,  it  follows  that 
when  it  grants  it,  it  may  annex  to  the  grant 
any  conditions  which  it  supposes  to  1^  re- 
quired by  its  interests  or  policy.'  To  the 
same  effect  is  United  States  v.  Foa,  94  U.  8. 
315,  24  L.  ed.  192. 

"We  think  it  follows  from  this  that  the  act 
in  question  is  not  open  to  the  objection  that 
it  is  an  attempt  to  tax  the  property  of  the 
United  States,  since  the  tax  is  imposed  upon 
the  legacy  before  it  reaches  the  hands  of  the 
government.  The  legacy  becomes  the  prop- 
erty of  the  United  States  only  after  it  has 
suffered  a  diminution  to  the  amount  of  the 
tax,  and  it  is  only  upon  this  condition  that 
the  legislature  assents  to  a  bequest  of  it." 

One  of  the  propositions  recognized  in  that 
case  applicable  to  the  present  one  is  that  a 
state  tax  that  would  be  invalid  if  imposed 
directly  on  a  legacy  to  the  United  States 
may  be  valid  if  the  amount  of  the  tax  is 
taken  out  of  the  legacy  before  it  reaches  the 
hands  of  the  government — the  theo^  of  such 
m  view  apparently  being  that  the  property 
rights  of  the  government  do  not  attach  until 
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after  the  tax  has  been  paid,  or  until  the  oon- 
dition  imposed  by  the  tax  law  of  the  stata 
has  been  complieid  with.  Such  is  also  the 
case  in  respect  to  the  legacy  to  Ella  Plum- 
mer  Brown,  as  the  statute  in  question  dis- 
tinctly makes  it  the  duty  of  the  executor  to 
pay  the  amount  of  the  tax  before  the  legacy 
passes  to  the  legatee. 

In  A'eto  York  v.  Rolerts,  171  U.  S.  668,  43 
L.  ed.  323,  19  Sup.  Ct.  Bep.  68,  an  effort  was 
made  to  have  a  tax  imposed  against  corpora- 
tions based  upon  "capital  employed  within 
the  state"  declared  invalid,  in  that  particu- 
lar "case,  because  a  portion  of  such  capital[133] 
consisted  of  imported  goods  in  original  pack- 
ages ;  and  this  court  said :  * 

"Again,  it  is  said  that,  even  assuming  that 
the  importation  of  crude  drugs  and  their 
sale  in  the  original  packages  constituted  a 
portion  of  the  corporate  business,  no  tax 
could  be  imposed  by  the  state  under  the  doc- 
trine of  Brown  v.  Maryland,  12  Wheat.  419, 
G  L.  ed.  678.  But  that  case  is  inapplicable. 
Here  no  tax  is  sought  to  be  imposed  directly 
on  imported  articles  or  on  their  sale.  This 
is  a  tax  imposed  on  the  business  of  a  corpora- 
tion, consisting  in  the  storage  and  distribu- 
tion of  various  kinds  of  goods,  some  products 
of  their  own  manufacture  and  some  imported 
articles.  From  the  very  nature  of  the  tax, 
being  laid  as  a  tax  upon  the  franchise  of  do- 
ing business  as  a  corporation,  it  cannot  b^ 
affected  in  any  way  by  the  character  of  the 
property  in  which  its  capital  stock  is  in- 
vested." 

In  Uagoun  v.  Illinois  Trust  dc  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
694,  the  validity  of  the  inheritance  tax  law 
of  Illinois  was  assailed  because  of  inequali- 
ties and  discriminations  so  great  as  to 
amount  to  a  deprivation  of  property  and  to 
a  denial  of  the  equal  protection  of  the  laws. 
The  law  in  question  had  been  upheld  by  the 
supreme  court  of  the  state  in  the  case  of 
Kochersperger  v.  Drake,  167  111.  122,  41  L. 
R.  A.  446. 47  N.  E.  321,  hereinbefore  referred 
to. 

This  court  held  that  the  law  was  one  with- 
in the  competency  of  the  legislature  of  the 
state  to  make,  and  that  it  did  not  conflict  in 
any  wise  with  the  provisions  of  the  Constitu- 
tion of  the  United  States.  In  the  course  of 
the  discussion,  Mr.  Justice  McKenna,  who 
delivered  the  opinion  of  the  court,  said: 

"The  constitutionality  of  the  [inheritance] 
taxes  has  been  declared,  and  the  principles 
upon  which  they  are  based  explained,  in 
United  States  v.  Perkins,  163  U.  S.  025,  41  L. 
ed.  287,  16  Sup.  Ct  Rep.  1073;  Strode,  v. 
Com.  62  Pa.  181 ;  .  .  .  JJe  Merriam,  141 
N.  Y.  479,  36  N.  E.  505;  .  .  .  Minot  v. 
Winthrop,  162  Mass.  113,  26  L.  R.  A.  260,  38 
N.  E.  612 ;  .  .  .  and  in  Scholey  v.  Rew, 
23  Wall.  331,  23  L.  ed.  99. 

"It  is  not  necessary  to  review  these  cases, 
or  state  at  length  the  reasoning  by  which 
they  are  supported.  They  are  based  on  two 
principles:  1.  An  inheritance  tax  is  not  one 
on  property,  but  one  on  tho  succession.  2. 
The  right  to  take  property  by  devise  or  de- 
scent is  the  creature  of  the  law,  and  not  a 
natural  'right — a  privilege;    and   therefore[134] 
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the  authority  which  confers  it  may  impose 
conditions  upon  it.  From  these  principles 
it  is  deduced  that  the  states  may  tax  the 
privilege,  discriminate  between  relatives  and 
between  these  and  strangers,  and  grant  ex- 
'  emptions;  and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respective 
state  constitutions  requiring  uniformity  and 
equality  of  taxation. 

In  closing  our  review  of  the  Federal  de- 
cisions the  case  of  WalUuse  v.  Myers,  38  Fed. 
Rej).  184,  may  be  properly  referred  to, — es- 
pecially as  it  has  been  cited  with  approval 
by  this  court  in  United  States  v.  Perkins, 
163  U.  8.  625,  629,  41  L.  ed.  287;  288,  16  Sup. 
Ct  Rep.  1073. 

The  question  involved  was  the  very  one 
we  are  now  considering,  namely,  the  validity 
of  the  inheritance  tax  law  of  the  state  of  New 
York  when  applied  to  a  legacy  consisting  of 
United  States  bonds.  In  his  opinion  Circuit 
Judge  Wallace  reviewed  many  of  the  state 
and  Federal  decisions  heretofore  referred  to, 
and  reached  the  conclusion  that  the  tax  was 
to  be  regarded  as  imposed,  not  on  the  bonds, 
but  upon  the  privilege  of  acquiring  property 
by  will  or  inheritance,  and  that  where  the 
property  of  the  decedent  included  United 
States  bonds,  the  tax  may  be  assessed  upon 
the  basis  of  their  value. 

We  think  the  conclusion  fairly  to  be  drawn 
from  the  state  and  Federal  cases  is  that  the 
right  to  take  property  by  will  or  descent  is 
derived  from  and  regulated  by  municipal 
law;  that,  in  assessing  a  tax  upon  such  right 
or  privilege,  the  state  may  lawfully  measure 
or  'fix  the  amount  of  the  tax  by  referring  to 
the  value  of  the  property  passing;  and  that 
the  incidental  fact  that  such  property  is  com- 
posed, in  whole  or  in  part,  of  F^eral  securi- 
ties, does  not  invalidate  the  tax  or  the  law 
under  which  it  is  imposed. 

Passing  from  the  authorities,  let  us  briefly 
consider  some  of  the  arguments  advanced  in 
the  able  and  interesting  brief  filed  in  behalf 
of  the  plaintiff  in  error. 

The  propositions  chiefly  relied  on  are,  first, 
that  an  inheritance  tax,  if  assessed  upon  a 
legacy  or  interest  composed  of  United  States 
bonds,  is  within  the  very  letter  of  the  United 
States  statute  which  declares  that  such  bonds 
"shall  be  exempt  from  taxation  in  any  form 
[136]by  or  under  state,  municipal,  or  local  'au- 
thority;" and,  second,  that  the  tax  in  ques- 
tion is  unconstitutional,  because  impairing 
and  burdening  the  borrowing  power  of  the 
United  States. 

But  if  the  first  proposition  is  sound  and 
decisive  of  the  question  in  this  case,  then  it 
must  follow  that  the  cases  in  which  this 
court  has  held  that,  in  assessing  a  tax  upon 
corporate  franchises,  the  amount  of  such  a 
tax  may  be  based  upon  the  entire  property 
or  capital  possessed  by  the  corporation,  even 
when  composed  in  whole  or  in  part  of  United 
States  bonds,  must  be  overruled.  Plainly  in 
those  cases,  as  in  this,  there  was  taxation  in 
«  form,  and  in  them,  as  in  this,  the  amount 
of  the  tax  was  reached  by  including  in  the 
assessment  United  States  bonds. 

So  that  we  return  to  the  authorities,  by 
which  it  has  been  established  that  a  tax  up- 
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on  a  corporate  franchise,  or  upon  the  privi- 
lege of  taking  under  the  statutes  of  wills  and 
of  descents,  is  a  tax,  not  upon  United  StatM 
bonds  if  they  happen  to  compose  a  part  of 
the  capital  of  a  corporation  or  a  part  of  the 
property  of  a  decedent,  iftt  upon  rights  and 
privileges  created  and  regulated  by  the  state. 

The  second  proposition  relied  on,  namely, 
that  to  permit  taxation  of  the  character  we 
are  considering  would  operate  as  a  burden 
upon  the  borrowing  power  of  the  United 
States,  cannot  be  so  readily  disposed  of. 
Still,  we  think  some  observations  can  be 
made  which  will  show  that  the  mischief 
which  it  is  claimed  will  follow  if  such  stat- 
utes be  sustained  as  valid  is  by  no  means  so 
great  or  important  as  supposed. 

And  here,  again,  it  is  obvious  that  to  af- 
firm the  second  proposition  will  require  an 
overruling  of  our  previous  cases.  For,  on 
principle,  if  a  tax  on  inheritances,  composed 
in  whole  or  in  part  of  Federal  securities, 
would,  by  deterring  individuals  from  invest- 
ing therein,  and,  by  thus  lessening  the  de- 
mand for  such  securities,  l>e  regarded  as 
therefore  unlawful,  it  must  likewise  follow 
that,  for  the  same  reasons,  a  tax  upon  cor- 
porate franchises  measured  by  the  value  of 
the  corporation's  property,  composed  in 
whole  or  in  part  of  United  States  bonds, 
would  also  be  unlawful. 

To  escape  from  this  conclusion,  it  is  con- 
tended, in  the  argument  of  the  plaintiff  in  er- 
ror, that,  conceding  that  such  taxes  'may  be[lS6] 
valid  oa  imposed  on  corporate  franchises,  and 
permitting  our  decisions  in  such  cases  to 
stand,  yet  that  the  case  of  the  estates  of  de- 
cedents is  different;  that  individual  persons 
will  be  driven  to  consider,  when  making 
their  investments,  whether  they  can  rely  on 
tneir  legatees  or  heirs  receiving  United  States 
bonds  unimpaired  by  state  action  in  the  form 
of  taxation ;  and  that  if  it  should  be  held  by 
this  court  that  such  taxation  is  lawful,  capi- 
tal would  not  be  invested  in  United  States  on 
terms  as  favorable  as  if  we  were  to  hold 
otherwise. 

This  is  only  to  state  the  proposition  over 
again.  For,  if  it  were  our  duty  to  hold  that 
taxation  of  inheritances,  in  the  cases  where 
United  States  bonds  pass,  is  unlawful  be- 
cause it  might  injuriously  affect  the  demand 
for  such  securities,  it  would  equally  be  our 
duty  to  condemn  all  state  laws  which  would 
deter  those  who  form  corporations  from  in- 
vesting any  portion  of  the  corporate  proper- 
ty in  United  States  bonds. 

In  fact,  the  mischief,  if  it  exists  at  all  and 
is  not  merely  fanciful,  might  be  supposed  to 
be  much  greater  in  the  case  of  state  laws  tax- 
ing franchises  than  the  case  of  taxing  the  es- 
tates of  decedents.  So  small  now  is  the  in- 
come derivable  from  Federal  securities  that 
few  individuals,  and  those  only  of  great 
wealth,  can  afford  to  invest  in  them ;  and  the 
demand  for  them  is  mostly  confined  to  bank- 
ing associations  and  to  large  trading  and 
manufacturing  companies  which  invest  their 
surplus  in  securities  that  can  be  readily  and 
quickly  converted  into  cash.  Moreover,  no 
inconsiderable  portion  of  the  United  States 
loans  if  taken  and  held,  as  everyone  knows, 

178  TT.  P. 


Digitized  by 


Google 


1899. 


MOBDCOK  V.   WaBD. 


18ft-189 


in  foreign  countries,  where  doubtleaa  It  ia 
■abjected  to  municipal  taxation. 

While  we  cannot  take  judicial  notice  of  the 
comparative  portions  of  the  government  ae- 
curitiee  held  by  individuaU,  by  corporations, 
and  by  foreigner*,  we  still  may  be  permitted 
to  perceive  ti^t  the  mischief  to  our  national 
credit,  so  feelingly  deplored  in  the  briefs, 
caused  by  state  taxation  upon  estates  of  de- 
cedents, would  be  inappreciable,  and  too  re- 
mote and  uncertain  to  justify  us  now  in  con- 
demning the  tax  system  of  the  state  of  New 
York. 

It  is  further  contended  that  there  is  a  vital 
difference  between  the  individual  and  the  cor- 
137]poration;  that  the  individual  exists  *and  car- 
ries on  his  operations  under  natural  power 
and  of  common  right,  while  the  corporation 
is  an  artificial  being,  created  by  the  state  and 
dependent  upon  the  state  for  the  continuance 
of  its  existence,  and  subject  to  regulations 
and  to  the  imposition  of  burdens  upon  it  by 
the  state,  not  at  all  applicable  to  natural  per- 
sons. 

Without  undertaking  to  go  beyond  what 
has  already  been  decide  by  this  court  in  Ua- 
ger  ▼.  Orima,  8  How.  490,  12  L.  ed.  1168;  in 
BehoUy  v.  R«w,  23  Wall.  331,  23  L.  ed.  99, 
and  in  United  States  ▼.  Perkina,  163  U.  S. 
625,  41  L.  ed.  287, 16  Sup.  Ct.  Rep.  1073,  and 
in  the  other  cases  heretofore  cited,  we  may 
regard  it  as  established  that  tne  relation  of 
the  individual  citizen  and  resident  to  the 
state  is  such  that  his  right,  as  the  owner  of 
property,  to  direct  its  descent  by  will,  or  by 
permitting  its  descent  to  be  regulated  by  the 
statute,  and  his  right,  as  legatee,  devisee,  or 
heir,  to  receive  the  property  of  his  testator 
or  ancestor,  are  rights  derived  from  and  reg- 
ulated by  the  state,  and  we  are  unable  to 
perceive  any  sound  distinction  that  can  be 
drawn  between  the  power  of  the  state  in  im- 
posing taxes  upon  franchises  of  corporations, 
composed  of  individual  persons,  and  in  im- 
posing taxes  upon  the  right  or  privilege  of 
individuals  to  avail  themselves  of  the  right 
to  grant  and  to  receive  properly  under  the 
statutes  regulating  the  descent  of  the  proper- 
ty of  decedents.  And,  at  all  events,  the  mis- 
chief apprehended,  of  impairing  the  borrow- 
ing power  of  the  government  by  state  taxa- 
tion, is  the  same  whether  that  taxation  be 
imposed  upon  corporate  franchises  or  upon 
the  privilege  created  and  regulated  by  the 
statutes  of  inheritance. 

Again,  it  is  urged  that  the  pecuniary 
amount  of  the  state  tax  which  is  to  be  set 
aside  is  of  no  legal  consequence;  that  any 
amount,  however  inconsiderable,  is  an  inter- 
ference with  the  constitutional  righte  of  the 
United  States,  and  mnst  therefore  be  an- 
nulled by  the  judgment  of  this  court  Of 
course,  nobody  would  attempt  to  affirm  that 
an  unconstitutional  tax  could  be  snstained 
by  claiming  that,  in  a  particular  case,  the 
tax  was  insignificant  in  amount. 

But  when  the  effort  is  made,  as  is  the  case 
here,  to  establish  the  unconstitutional  char- 
138]acter  of  a  particular  tax  by  claiming  *that 
its  remote  effect  will  be  to  impair  tte  bor- 
rowing power  of  the  government,  courte,  in 
overturning  statutes  long  established  and 
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within  th«  ordinary  sphere  of  state  legisla- 
tion, ought  to  have  something  more  substan- 
tial to  act  upon  than  mere  conjecture.  The 
injury  ought  to  be  obvious  and  appreciable. 
It  may  be  opportune  to  mention  that,  even 
while  we  have  been  considering  this  case,  the 
United  Stetes  government  has  negotiated  a 
public  loan  of  large  amount  at  a  lower  rate 
of  interest  than  ever  before  known.  From 
this  it  may  be  permissible  to  infer  that  the 
existence  of  legislation,  whether  state  or 
Federal,  including  Federal  securities  as  part 
of  the  mass  of  private  property  subject  to  in- 
heritance taxes,  has  not  practically  injured 
or  impaired  the  borrowing  power  of  the  gov- 
ernment. 

The  contention  of  the  plaintiff  in  error 
that  taxation  of  the  estates  of  decedents,  in 
any  form,  and  however  slight,  is  invalid,  if 
United  States  bonds  are  included  in  the  ap- 
praisement, seems  to  be  unreasonable.  Sup- 
pose a  decedent's  estate  consisted  wholly  of 
United  States  securities,  could  it  reasonably 
be  claimed  that  the  charges  and  expenses  of 
administration,  imposed  under  the  laws  of 
the  state,  would  not  be  payaUe  out  of  the 
funds  of  the  estate?  If  the  estate  were  a 
small  one,  such  expenses  might  require  the 
application  of  all  the  Federal  securities.  If 
the  estate  were  a  large  one,  the  expenses  at- 
tendant upon  administration  would  be  pro- 
portionately large,  to  be  raised  out  of  the 
Federal  securities.  It  is  not  sufficient  to 
say  that  such  expenses  are  in  the  nature  of 
statutory  debts,  and  that  the  question  of  the 
exemption  of  United  States  bonds  cannot 
arise  until  after  the  debte  of  the  estate  shall 
have  been  paid.  For,  after  all,  what  is  an 
inheritance  tax  but  a  debt  exacted  by  the 
state  for  protection  afforded  during  the  life- 
time of  the  decedent?  It  is  often  imprac- 
ticable to  secure  from  living  persons  their 
fair  share  of  contribution  to  maintain  the 
administration  of  the  state,  and  such  laws 
seem  intended  to  enable  to  secure  payment 
from  the  estate  of  the  citizen  when  his  final 
account  is  settled  with  the  state.  Kor  can 
it  be  readily  supposed  that  such  obligations 
can  be  evaded  or  defeated  by  the  particular 
form  in  which  the  property  of  the  decedent 
was  invested. 

'Upon  the  whole,  we  think  that  the  deci-[130] 
sion  of  the  courts  below  was  correct,  and  the 
fudgment  ia  therefore  affirtned. 

Mr.  Justice  WUte  dissents. 


Mr.  Justice  PeeUta 
decision. 


1  took  no  part  in  the 


GEORGE   T.    HURDOCK,  as    Executor  of 
Jane  H.  Sherman,  Deceased,  Plff.  in  Err., 

V. 

JOHN  O.  WARD,  United  States  Collector  of 
Internal  Revenue. 

(Bee   8.   C.   Beporter's  ed.    189-149.) 

War  revenue  aot — taw  on  legacy  or  inherit- 
anee — exemption  of  United  States  bond*. 

1.     United  States  bonds  Included  in  a  legacy 
or  distributive  share  of  a  decedent's  estate 
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•re  not  exempted  from  the  tax  on  the  tnn*- 
mlnlon  of  nich  property,  Impoaed  by  the  war 
revenue  act  ot  1898,  if  29,  80,  by  reaaon  o( 
the  declaration  In  the  Federal  statutes  aud 
on  the  (ace  ol  the  bonds  to  the  effect  that 
they  are  exempt  from  taxation,  since  the  tax 
Is  not  upon  the  bonds,  bat  on  the  right  of 
transfer  by  will  or  under  the  Intestate  law. 
8.  A  Judgment  dismissing  a  complaint  against 
an  Internal  reyenne  collector  to  recover  lue 
amount  of  a  tax  alleged  to  have  been  unlaw- 
fully exacted  may  be  reversed  at  the  cost  of 
the  plaintiff  In  error,  although  the  only  con- 
tention on  his  part  was  that  the  statute  un- 
der which  the  tax  was  collected  was  uncon- 
stitutional, while  the  court  holds  that  It  was 
constitutional,  where  It  appears  that  the  tax 
was  computed  at  an  excessive  amount  by  rea- 
son ot  an  erroneous  construction  of  the  law. 

[No.  458.] 

Argued  December  5,   6,   7,   1899.    Decided 
May  U,  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  tlie  Southern  District 
of  New  York  to  review  a  decision  dismissing 
a  complaint  against  an  internal  revenue  col- 
lector in  a  suit  to  recover  an  aniount  paid  as 
internal  revenue  taxes.     Reverted. 

Statement  by  Mr.  Justice  SUraai 
[139]  'In  October,  1899,  George  T.  Murdock,  as 
executor  of  the  last  will  and  testament  of 
Jane  H.  Sherman,  brought  an  action  in  the 
supreme  court  of  the  state  of  New  York 
against  John  O.  Ward,  collector  of  internal 
revenue  for  the  fourteenth  district  of  the 
state'  of  New  York,  wherein  the  plaintiff 
sought  to  recover  the  sum  of  $36,827.53, 
which  the  plaintiff  alleged  had  been  unlaw- 
fully exacted  from  him  as  executor  of  said 
estate. 

On  petition  of  the  defendant  the  cause  was 
removed  into  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  complaint  contained  the  following  al- 
legations : 

°'I.  Jane  H.  Sherman,  late  of  the  village 
of  Port  Henry,  in  the  county  of  Essex  and 
■tate  of  New  York,  died  on  or  about  the  30th 
day  of  September,  1898,  leaving  certain  prop- 
er^, and  also  leaving  a  last  will  and  testa- 
[140]ment,  in  and  by  which  said  will  this  'plain- 
tiff, George  T.  Murdock,  was  appointed  to 
be,  and  by  due  order  of  the  surrogate  of  the 
county  of  Essex,  in  the  state  of  New  York, 
to  whom  jurisdiction  in  that  behalf  per- 
tained, he  has  become  and  is,  the  sole  execu- 
tor of  the  said  last  will  and  testament  of  said 
Jane  H.  Sherman. 

"n.  The  plaintiff  further  alleges  and  states 
that  the  said  Jane  H.  Sherman,  deceased,  up- 
on her  death  left  a  very  considerable  amount 
of  personal  property,  amounting  to  upwards 
of  one  million  of  dollars. 

"III.  That  the  defendant,  John  G.  Ward, 
at  all  the  times  mentioned  in  this  complaint, 
was  and  he  is  collector  of  internal  revenue  for 
the  fourteenth  district  of  the  state  of  New 
York,  having  his  office  and  official  place  of 
residence  at  the  city  of  Albany,  in  the  state 
of  New  York. 
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"IV.  That  said  John  6.  Ward,  assuming  to 
act  as  such  collector,  and  assuming  and  pre- 
tending to  act  under  and  by  virtueof  thelawt 
of  the  United  States,  which  he  assumed  con- 
ferred authority  upon  him  therefor,  and  par- 
ticularly under  and  in  pursuance  of  the  pro- 
visions of  an  act  of  the  Congress  of  the 
United  States  commonly  known  as  the  'war 
revenue  law'  of  June  13,  1898,  and  being  an 
act  to  provide  ways  and  means  to  meet  war 
expenditures,  and  for  other  purposes,  passed 
by  the  Congress  of  the  United  States,  and  be- 
coming a  law  on  the  13th  day  of  June,  1898, 
did,  on  or  about  the  4th  day  of  April,  1899, 
by  force  and  duress,  exact,  demand,  and  col- 
lect from  this  plaintiff  and  from  t^e  estate 
represented  by  him  as  such  executor  the  sum 
of  thirty-six  thousand  eight  hundred  and 
twenty-seven  dollars  and  fifly-three  oenta 
($36,827.63)  and  upon  the  claim  and  under 
the  pretext  that  the  same  was  a  lawful  as- 
stesment  as  an  internal  revenue,  tax  upon  the 
estate  of  said  deceased  and  against  thia 
plaintiff,  as  executor  of  said  dec^aed,  on  ac- 
count of  the  legacies  or  distributive  shares 
arising  from  personal  property,  being  in 
charge  or  trust  of  this  plaintiff,  as  such  ex- 
ecutor as  aforesaid,  the  properties  assumed 
to  be  assessed  for  such  tax  being  properties 
passingfrom  the  said  Jane  H.  SEerman. 

"V.  That  on  or  about  the  8th  day  of  April, 
1899,  this  plaintiff,  under  protest,  and  pro- 
testing that  he  was  not,  nor  was  the  estate 
represented  by  him,  liable  to  pay  said  tax, 
involuntarily  'and  under  duress,  because  of[i4ii 
the  illegal  demand  made  upon  by  said  defend- 
ant, did  pay  to  the  said  defendant  as  such 
collector,  as  aforesaid,  the  said  sum  of  $36,- 
827.63. 

"VI.  That  thereafter,  believing  the  impo- 
sition of  said  tax  and  its  collection  to  be  un- 
lawful, this  plaintiff  did  appeal  to  the  Com- 
missioner of  Internal  Revenue  and  to  the 
Treasury  Department  of  the  United  States  of 
America  from  the  acUon  and  decision  of  said 
defendant  in  holding  thisplaintifftobeliable 
for  the  payment  of  said  tax  and  in  collect- 
ing the  said  tax  in  manner  aforesaid,  and  did 
state  and  represent  to  said  Commissioner 
that  the  collection  of  said  tax  was  unlawful, 
and  that  the  amount  thereof  should  be  re- 
funded for  the  following  reasons : 

"  'First.  The  imposition  of  said  tax  was  un- 
constitutional, unlawful,  and  void. 

"  'Second.  The  imposition  and  eolleetion  ot 
said  tax  deprived  this  deponent  of  his  prop- 
erty and  the  estate  represented  by  him  of  its 
property  without  due  process  of  law. 

"Third.  That  the  law  imposing  said  tax 
is  not  uniform,  and  does  not  afford  equal  pro- 
tection of  the  laws  to  persons  throughout  the 
United  States. 

"  'Fourth.  That  the  law  imposing  said  tax 
denied  and  does  deny  to  persons  throughout 
the  United  States  and  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

"  'Fifth.  That  the  law  under  which  said 
tax  was  imposed  denies  to  this  deponent  the 
equal  protection  of  the  laws. 

"  'Sixth.  The  tax  so  imposed  is  a  direct 
tax,  and  is  void  because  not  apportioned 
among  the  states  in  proportion  to  their  pop- 
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Illation  and  in  accordance  with  the  provisiong 
of  the  Constitution  of  the  United  States. 

"  'Seventh.  If  said  tax  is  an  impost,  excise, 
or  duty,  the  law  imposing  the  same  is  uncon- 
stitutional and  void  because  the  tax  levied  is 
not  imiform  throughout  the  United  States,  as 
required  by  the  (>>nstitution  of  the  United 
States;  and 

"  'Eighth.  It  is  not  within  the  province  of 
the  constitutional  powers  of  the  United 
States  to  levy  a  tax  upon  a  right  of  inher- 
itance or  disposition  by  will,  provided  for  by 
the  laws  of  the  state  of  New  York.' 
42]  ""And  this  plaintiff  did,  in  and  by  such  ap- 
peal, claim  that  he  was  entitled  to  have  the 
sum  of  money  so  paid  and  the  amount  thereof 
refunded,  and  he  did  then  and  there  ask  and 
demand  the  return  of  the  same  moneys  to 
him,  and  did  appeal  from  the  act  of  said  de- 
fendant, as  such  collector,  in  imposing  said 
tax  and  exacting  from  plaintiff  payment  of 
the  amount  thereof. 

"VII.  On  the  21st  day  of  October,  1899,  the 
said  Commissioner  of  Internal  Revenue,  and 
the  Treasury  Department  of  the  United 
States,  represented  by  the  said  Commissioner 
of  Internal  Revenue,  did  disallow  the  appeal 
of  this  plaintiff  in  the  behalf  above  stated, 
and  did  reject  the  claim  of  the  plaintiff  to 
have  refunded  the  amount  of  the  tax  paid 
as  aforesaid. 

"VII.  A  very  large  proportion  and  at  least 
one  third  of  the  personal  estate  upon  account 
of  which  said  tax  was  exacted  from  and  paid 
by  this  plaintiff  consisted  in  the  bonds  and 
interest-bearing  evidences  of  debt  issued  by 
the  government  of  the  United  States,  and 
which  by  contract  between  the  United  States 
and  the  holders  thereof  were  and  are  not  sub- 
ject or  liable  to  assessment  or  taxation ;  nor 
was  or  is  this  plaintiff  subject  or  liable  to 
assessment  or  taxation  by  means  of  his  own- 
ership or  holding,  as  executor,  as  aforesaid, 
or  otherwise,  of  such  bonds  and  certificates  of 
indebtedness. 

"^X.  This  plaintiff  claims  and  charges  that 
by  reason  of  the  premises  the  amount  of  said 
tax  has  been  unlawfully  exacted  from  him  as 
executor  of  said  estate;  that  each  and  every 
of  the  grounds  stated  by  him  in  the  above- 
mentioned  appeal  to  the  said  Commissioner 
of  Internal  Revenue  states  and  represents  a 
true  and  lawful  reason  why  the  imposition 
of  said  tax  is  unlawful,  and  why  the  said  tax 
should  be  refunded. 

"Wherefore  this  plaintiff  demands  judg- 
ment against  the  said  defendant  for  the  sum 
of  thirty-six  thousand  eight  hundred  and 
twenty-seven  dollars  and  fifty-three  cents 
($36,827.53)  with  interest  from  the  8th  day 
of  April,  1899,  with  the  costs  of  this  action." 

The  defendant,  appearing  by  Henry  L.  Bur- 
nett, United  States  attorney  for  the  southern 
district  of  Kew  York,  demurred  to  the  com- 
plaint upon  the  ground  that  the  complaint 
did  not  state  facts  to  constitute  a  cause,  of 
action. 
43]  *On  November  14,  1899,  after  hearing,  the 
circuit  court  sustained  the  demurrer  and  or- 
dered the  complaint  to  be  dismissed,  with 
conts  to  the  defendant.  Thereupon  a  writ  of 
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error  was  allowed  to  the  judgment,  and  th« 
cause  was  brought  to  this  court. 

Mr.  Cliarles  E.  Patterson  argued  the 
cause  and,  with  Mr.  Alpheua  T.  Bulkeley, 
filed  a  brief  for  plaintiff  in  error. 

Messrs.  Evarts,  Ohoate,  d  Beaman,  with 
Messrs.  Charles  F.  Southmayd  and  William 
Y.  Rowe,  submitted  a  brief  by  leave  of  court 
on  behalf  of  the  holders  of  United  State* 
bonds. 

Mr.  John  O.  Milhum  filed  a  brief  for  var- 
ious I'ef^tees. 

Solidtor  General  Rlebarda  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror. 

•Mr.  Justice  SUnts  delivered  the  opinioii[i4S] 
of  the  court: 

That  the  tax  imposed  under  the  provision* 
of  the  revenue  act  of  June  13,  1898,  is  a  di- 
rect tax,  and  therefore  void  because  not  ap- 
portioneid  among  the  states  in  proportion  to 
their  population ;  that  if  not  a  direct  tax,  but 
an  impost,  excise,  or  duty,  it  is  void  because 
the  tax  levied  is  not  uniform  throughout  the 
United  States;  and  that  it  is  not  within  the 
province  of  the  constitutional  power  of  the 
United  States  to  levy  a  tax  upon  a  right  of 
inheritance  or  disposition  by  will,  provided 
for  by  the  laws  of  the  state  of  New  York, — 
are  contentions  of  the  plaintiff  in  error  which 
have  been  determined  against  him  in  the  case 
of  Knowlton  v.  Moore,  178  U.  S.  41,  ante,  969, 
20  Sup.  Ct  Rep.  747,  just  decided  by  this 
court.  The  opinion  in  that  case  so  fully  dis- 
cusses the  arguments  urged  in  support  of 
those  propositions  that  their  further  consid- 
eration is  unnecessary. 

The  remaining  question  is  that  presented 
by  the  following  assignment  of  error : 

"The  court  erred  in  refusing  to  find  that, 
in  so  far  as  the  estate  of  the  deceased  con- 
sisted of  the  government  bonds  of  the  United 
States  mentioned  in  said  complaint,  the  Con- 
gress had  not  right  or  authority  to  impose  or 
assess  any  tax  upon  the  same,  and  in  refus- 
ing to  find  that  the  plaintiff  in  error  was  en- 
titled to  recover  bade  from  the  defendant  in 
error  in  this  action  the  amount  of  the  tax 
mentioned  in  his  complaint,  and  which  was 
assessed  against  the  plaintiff  in  error  because 
of  his  ownership  as  executor,  as  aforesaid, 
of  such  bonds  of  the  government  of  the 
United  States." 

*The  only  allegation  in  the  complaint  re-[i44] 
specting  bonds  of  the  United  States  is  con- 
tained in  the  eighth  paragraph,  which  is  as 
follows : 

"A  very  large  proportion  and  at  least  one 
third  of  the  personal  estate  upon  account  of 
which  said  tax  was  exacted  from  and  paid  by 
this  plaintiff  consisted  in  the  bonds  and  in- 
terest-bearing evidences  of  debt  issued  by  the 
government  of  the  United  States,  and  which 
by  contract  between  the  United  States  and 
the  holders  thereof  were  and  are  not  subject 
or  liable  to  assessment  or  taxation ;  nor  wa* 
or  is  this  plaintiff  subject  or  liable  to  assess- 
ment or  taxation  by  means  of  his  ownership 
or  holding  as  executor,  as  aforesaid,  or  other- 
wise, of  such  bonds  and  certificates  of  in- 
debtedness." 
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The  complaint  does  not  set  forth  the  terms 
of  the  will,  nor  attach  a  copy  of  it  as  an  ex- 
hibit. And  it  is  suggested  in  the  brief  of  the 
solicitor  general,  filed  on  behalf  of  the  United 
States,  that,  as  presented  by  the  record,  this 
is  not  a  case  where  United  States  bonds  have 
passed  from  the  testatrix  to  legatees,  but 
where  a  personal  estate  of  a  certain  value  in 
money  has  passed  to  the  executor,  to  be 
charged  against  him  as  money  to  be  distril>- 
uted  among  the  beneficiaries  under  the  will ; 
and  that,  therefore,  for  aught  that  appears, 
the  executor  may  have  sold  every  bond  and 
distributed  the  proceeds  in  money;  and  that, 
even  if  legatees  entitled  to  certain  sums  of 
money  shall  have  accepted  United  States 
bonds  in  lieu  of  money,  they  would  take  the 
bonds,  not  under  the  will,  but  as  purchasers. 

However,  the  complaint  does  allege  that 
the  money  which  is  sought  to  be  recovered 
was  assessed  against  the  plaintiff  as  executor 
of  the  deceased  "on  account  of  legacies  or  dis- 
tributive shares  arising  from  personal  prop- 
erty being  in  his  charge  or  trust,  as  such  ex- 
ecutor as  aforesaid,  the  properties  assumed 
to  be  assessed  for  such  tax  being  properties 
passini^  from  the  said  Jane  H.  Sherman,"  and 
was  paid  by  him  under  duress.  Such  allega- 
tions, taken  in  connection  with  that  con- 
tained in  the  eighth  paragraph,  above  quoted, 
to  the  effect  that,  of  the  property  taxed,  at 
least  one-third  part  consisted  of  United 
States  bonds,  makes  it  to  suflSciently  appear 
that  United  States  bonds  in  the  hands  of  the 
plaintiff  as  executor  or  trustee  under  a  will 
[14S]wcre  'included  as  a  portion  of  the  estate 
passing  to  the  executor,  and  were  assessed 
and  taxed  as  such  portion.  It  may  also  be  ob- 
served that  it  is  the  executor  or  trustee  who 
has  in  charge  the  l^acies  or  distributive 
shares  arising  from  personal  property,  pass- 
ing after  the  passage  of  the  ac^  from  any 
person  possessed  of  such  property,  who  is  the 
person  taxed  in  respect  to  such  property.  Ac- 
cordingly, we  think  there  is  room  in  this  rec- 
ord for  the  contention  of  the  plaintiff  in  error 
that,  as  matter  of  fact,  bonds  of  the  United 
States  formed  a  portion  of  the  property  ac- 
tually assessed;  and  that,  consequently,  the 
court  is  called  upon  to  determine  whether  it 
was  obligatory  on  the  executor  of  Jane  H. 
Sherman  to  include  in  his  statement  to  the 
collector  bonds  of  the  United  States  in  his 
possession  and  charge  as  such  executor,  and 
whether  it  was  the  right  and  duty  of  the  col- 
lector to  demand  and  receive  from  the  execu- 
tor a  sum  of  money  measured  by  the  value 
of  the  property  in  his  hands,  although  com- 
posed in  part  of  United  States  bonds. 

Putting  aside,  as  already  disposed  of  in  the 
ease  of  Knoiolton  v.  Moore,  the  claims  that 
inheritance  and  legacy  taxes  imposed  by  the 
United  States  in  the  act  of  June  13,  1898, 
are  invalid  because,  as  direct  taxes,  not  ap- 
portioned, or,  as  duties,  for  want  of  uniform- 
ity, or  because  the  taxing  power  of  the 
United  States  does  not  reach  such  property 
transmissible  under  the  laws  of  the  states, 
it  is  conceded,  as  we  understand  the  argu- 
ment of  the  plaintiff  in  error,  that  United 
States  bonds  would  be  properly  included  in 
estimating  the  amount  of  an  inheritance  or 
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legacy  tax,  were  it  not  for  the  clauses 
tamed  in  the  United  States  statutes  exempt- 
ing such  bonds  from  state  and  Federal  tax- 
ation. On  the  other  hand,  it  is  not  denied 
by  the  counsel  for  the  government  that  it 
was  the  intention  of  those  clauses  to  exempt 
the  bonds  and  interest  thereon  from  any  Fra- 
eral  tax,  direct  or  indirect.  What  is  denied 
is  that  there  was  any  intention  on  the  part 
of  Congress,  by  the  clauses  mentioned,  to  ex- 
empt the  portion  of  an  estate  invested  in 
United  States  bonds  from  either  a  state  or 
Federal  inheritance  tax. 

It  is  claimed  by  the  plaintiff  in  error,  and 
conceded  by  the  government,  that  the  exemp- 
tion clause  was  incorporated  into  the  bonds 
and  became  a  subsisting  contract  between  the 
government  'and  the  bondholders.  It  is  fur-[146] 
ther  contended  on  the  one  side  and  conceded 
on  the  other,  that  this  contract  extends  to 
the  a3iigns  of  the  holders.  But  a  legal  issue 
is  joined  when  it  is  affirmed  by  the  plaintiff 
in  error  and  denied  by  the  government,  that 
assigns  must  be  interpreted  to  include  those 
whose  title  is  derived  under  the  inheritance 
and  legacy  laws  of  the  states. 

It  has  recently  been  decided  by  this  court, 
in  the  case  of  Plummer  v.  Coler,  178  U.  S. 
115,  ante,  998,  20  Sup.  Ct.  Rep.  829,  where 
the  question  involved  was  the  validity  of  the 
inheritance  tax  law  of  the  state  of  New  York 
when  applied  to  a  legacy  consisting  of  United 
States  bonds  containing  a  clause  of  exemp- 
tion from  state  and  Federal  taxation,  that 
the  conclusion  fairly  to  be  drawn  from  the 
state  and  Federal  cases  is  that  the  right  to 
take  property  by  will  or  descent  is  derived 
from  and  regulated  by  municipal  law;  that, 
in  assessing  a  tax  upon  such  right  or  privi- 
lege, the  state  may  lawfully  measure  or  fix 
the  amount  of  the  tax  by  referring  to  the 
value  of  the  property  passing;  and  that  the 
incidental  fact  that  such  property  is  com- 
posed, in  whole  or  in  part,  of  Federal  se- 
curities, does  not  invalidate  the  tax  or  the 
law  under  which  it  is  imposed. 

It  may  be  said  that  in  that  case  we  were 
dealing  with  the  sovereign  pow^r  of  a  state  to 
tax  property  within  her  own  limita;  but  still 
the  contention  had  to  be  met  that  Federal 
bonds  were  not  within  the  taxing  power  of 
the  state,  not  only  because  they  were  declared 
to  be  exempt  from  state  taxation  in  any 
form,  but  because  they  were  means  devised 
by  the  government  to  raise  money,  and  that 
such  a  purpose  might  be  defeated  if  the  states 
were  permitted  to  tax  the  bonds  in  the  hands 
of  their  holders.  The  conclusion,  however, 
was  reached,  following  state  and  Federal 
cases  cited,  that  the  inheritance  or  legacy 
tax  law  of  the  state  of  New  York  did  not  ex- 
pressly, or  by  necessary  implication,  p.-opoee 
to  tax  Federal  securities;  that  the  tax  wa« 
not  imposed  on  the  property  passing  under 
the  state  laws,  but  on  the  right  of  transfer 
by  will  or  under  the  intestate  law  of  the 
state ;  that,  whatever  the  form  of  the  prop- 
erty, the  right  to  succeed  to  it  is  created  by 
law,  and  if  it  consista  of  United  States  bodUs 
the  transferee  derives  his  right  to  take  them, 
as  *he  does  his  right  to  take  any  other  prop-[i47] 
erty  of  the  decedent,  under  the  laws  of  the 

178  V.  S. 


Digitized  by 


Google 


1899. 


MURDOCK  V.    WaSD. 


147-lM 


state,  and  the  state  by  its  Btatutea  makes  the 
right  subject  to  the  burden  imposed. 

A  similar  distinction  has  been  recognized 
by  several  of  the  state  courts,  which  have 
held  that,  while  a  tax  imp<Med  on  United 
States  bonds  by  a  state  statute  would  be  in- 
valid because  beyond  the  reach  of  the  state's 
power  -to  tax,  yet  that  a  tax  upon  the  fran- 
ehises  or  capital  stock  of  a  state  corporation, 
measured  by  the  value  of  its  entire  prop- 
erty, wotild  be  valid,  even  if  the  property 
was  composed  in  whole  or  in  part  of  Federal 
securities,  because  the  tax  can  be  regarded  as 
imposed,  not  on  specific  property,  but  on  the 
rights  and  privileges  bestowed  by  the  state. 
Oom.  V.  Provident  Inst,  for  Savings,  12  Al- 
len, 312;  Oom.  v.  Hamilton  Mfg.  Co.  12  Allen, 
300;.  Coite  v.  Sooiety  for  Savings,  32  Conn. 
173. 

The  judgments  in  those  cases,  holding  that 
state  taxes  may  be  lawfully  imposed,  the 
amount  of  which  may  be  determined  by  the 
aggregate  amount  of  the  property  or  capital 
stock  of  banking  or  manufacturing  com- 
panies, even  if  such  property  or  capital  stock 
includes  United  States  bonds  issued  under  a 
statute  declaring  them  exempt  from  taxation 
under  state  authority,  were  affirmed  by  this 
court.  Society  for  Savings  v.  Coite,  6  Wall. 
694,  18  L.  ed.  897 ;  Provident  Inst,  for  Sav- 
ings Co.  V.  Massachusetts,  6  Wall.  611,  18  L. 
•d.  907 ;  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  632, 18  L.  ed.  904. 

Without  repeating  the  discussion  in  the 
opinion  in  Plummer  v.  Coler,  and  following 
the  conclusion  there  reached,  we  are  unable  to 
distinguish  that  case  from  the  present  one. 

If  a  state  inheritance  law  can  validly  im- 
pose a  tax  measured  by  the  amount  or  value 
of  the  legacy,  even  if  that  amount  includes 
United  States  bonds,  the  reasoning  that  jus- 
tifies such  a  conclusion  must,  when  applied 
to  the  case  of  a  Federal  inheritance  law  tax- 
ing the  very  same  legacy,  bring'  us  to  the 
same  conclusion.  We  must  therefore  hold 
that  if,  as  held  in  Knowlton  v.  Moore,  the 
tax  imposed  under  the  act  of  June  13,  1898, 
ia  not  invalid  as  a  direct,  unapportioned  tax, 
nor  for  want  of  uniformity,  nor  as  an  in- 
fringement upon  the  laws  of  the  states  regu- 
lating wills  and  descents,  then  the  tax  upon 
148]l%acies  or  bequests  'descendible  under  and 
regulated  by  state  laws  is  valid,  even  if  such 
legacies  incidentally  are  composed  of  Fed- 
eral bonds. 

It  cannot  be  denied  that  the  government  of 
the  United  States  has,  and  has  heretofore 
exercised,  the  power  to  tax  its  own  bonds. 
By  the  act  of  July  1, 1862  ( 12  Stot.  at  L.  474, 
chap.  119) ,  there  was  imposed  a  tax  upon  the 
interest  on  United  States  bonds  at  one  half 
the  rate  of  the  tax  imposed  upon  the  income 
of  other  property;  and  by  the  act  of  June  30, 
1804  (13  But.  at  L.  281,  chap.  173,  and  479, 
chap.  78),  the  discrimination  in  favor  of  the 
holders  of  United  States  bonds  was  aban- 
doned, and  the  interest  on  them  was  taxed 
•t  the  like  rates  as  other  income. 

The  argument  in  this  case  turns,  at  last, 
upon  the  proposition  that,  by  the  exempting 
clausrs  in  the  statutes  and  on  the  face  of  the 
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bonds,  the  United  States  entered  into  a  con- 
tract with  those  who  should  buy  and  hold 
the  tends  that  neither  principal  nor  interest 
should  be  taxed. 

Whether  the  United  States,  in  the  exercise 
of  the  power  of  taxation,  can  be  estopped  by 
a  contract  that  such  power  shall  not  be  ex- 
ercised, we  need  not  consider,  because  the  con- 
tract in  this  case  does  not,  as  we  view  it, 
mean  that  a  state  may  not,  or  the  United 
States  may  not,  tax  inheritances  and  leg- 
acies, regardless  of  the  character  of  the  prop- 
erty of  which  they  are  composed.  That  some 
of  the  holders  of  United  States  bonds  may 
have  paid  franchise  taxes  to  the  states,  and 
others  may  have  paid  state  or  Federal  inher- 
itance and  legacy  taxes,  has  nothing  to  do 
with  the  contract  between  the  United  States 
and  the  bondholders.  The  United  States  will 
have  complied  with  their  contract  when  they 
pay  to  the  original  holders  of  their  bonds, 
or  to  their  assigns,  the  interest,  when  due,  in 
full,  and  the  principal,  when  due,  in  full. 

These  views  demand  an  a£Brmance  of  the 
judgment  of  the  circuit  court  sustaining  the 
defendant's  demurrer  to  the  complaint. 

We  observe  that  it  appears  in  the  schedule 
of  legacies  prepared  by  the  executor  in  this 
case,  on  a  form  apparently  furnished  by  the 
collector  of  internal  revenue,  that  several  of 
the  legacies  under  Mrs.  Sherman's  will  were 
for  sums  under  $10,000,  and  which  were 
therefore,  under  the  construction  'put  by  this[140] 
court  on  the  statute  in  Knowlton  v.  Moore, 
not  taxable.  It  also  appears  that  the  theory  on 
which  the  taxes  were  computed  in  respect  to 
legacies  over  $10,000  was  by  measuring  the 
tiuc  by  the  amount  of  the  entire  estate,  instead 
of  by  the  amount  of  «ach  legacy.  This  meth- 
od of  construing  and  applying  the  statute 
we  have  held,  in  Knowlton  v.  Moore,  to  be  er- 
roneous. Therefore  the  executor,  represent- 
ing the  respective  legatees,  is  entitled  to  re- 
cover back  the  amount  of  taxes  paid  on  leg- 
acies under  $10,000  and  likewise  such  excess 
of  taxes  as  was  paid  by  reason  of  the  erro- 
neous interpretation  of  the  statute. 

We  here  meet  the  formal  difiBculty  that 
neither  the  complaint  in  the  circuit  court  nor 
the  assignments  in  error  in  this  court  appar- 
ently questioned  the  correctness  of  the  con- 
struction put  upon  the  statute  by  the  col- 
lector. The  questions  raised  and  considered 
only  involved  the  validity  of  the  act,  and  not 
ite  construction  if  valid. 

As,  however,  the  parties  proceeded  on  a 
mutual  mistake  of  law,  we  think  the  practi- 
cal injustice  that  might  result  from  an  af- 
firmance of  the  judgment  may  be  avoided  by 
reversing  the  judgment  at  the  cost  of  the 
plaintiff  in  error,  and  sending  the  cause  back 
to  the  circuit  court,  with  directions  to  pro- 
ceed therein  according  to  law.  And  accord- 
ingly it  so  ordered. 

Mr.  Justice  Wlilte  dissents  in  respect  to 
the  taxability  of  the  bonds. 

Mr.  Justice  PeoUtaai  took  no  part  in  the 
decision  of  the  case. 
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(160]    •GEORGE  D.  SHERMAN,  Plff.  in  Err., 

V. 

UNITED   STATES. 

(Sm  B.  C.  Reporter'!  ed.  lSO-162.) 

War  revenue  aot — eaoeesive  taw — revertal  of 
judgment. 

A  iudgment  dlsmlsstiiK  an  action  by  a  legatee 
agalDit  the  United  States  to  recover  an  alleged 
Illegal  tax  nnder  the  war  revenue  act,  where 
the  atatnte  la  held  constltatlonal,  but  on  a 
proper  conitmctloo  thereof  li  held  not  to 
Juattty  the  Imposition  of  the  whole  amount  of 
the  tax  that  was  collected,  will  be  reversed, 
although  In  another  action  the  executor  has 
•atabllahed  his  right  to  recover  the  Illegal 
•zeets  from  the  Internal  revenue  collector.  In 
order  that  Judgment  of  dismissal  In  the  pres- 
ent case  may  not  embarrass  the  plaintiff's 
right  to  claim  Indemnity  from  the  executor. 

[No.  469.1 

Argued  Deoemher  S,   6,   7,   1899.    Decided 
May  H,  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  New  York  dismissing  a  complaint  against 
the  United  States.    Reversed. 

Statement  by  Mr.  Justice  Shlrasi 
[150]  *In  the  circuit  court  of  the  United  States 
for  the  northern  district  of  New  York,  on  No- 
vember 20,  1899,  George  D.  Sherman  filed  a 
oomplaint  against  the  United  States,  seek- 
ing to  recover  from  said  defendant  the  sum 
of  $8,969.02,  which  he  claimed  had  been  un- 
justly exacted  by  John  G.  Ward,  collector  of 
tntemal  revenue  for  the  fourteenth  district 
of  New  York,  from  George  T.  Mnrdodc,  ex- 
ecutor of  the  last  will  of  Mrs.  Jane  H.  Sher- 
jnitn,  the  mother  of  complainant,  as  a  duty 
or  tax  imposed  by  virtue  of  the  provision  of 
the  Mt  of  June  13,  1898 ;  that  said  sum  of 
$8,969.02  was  deducted  by  the  said  executor 
from  the  income  due  and  payable  under  the 
provisions  of  said  will  to  the  complainant; 
that  the  income,  of  which  the  complainant 
was  entitled  to  receive  an  annual  portion  dur- 
ing his  life,  was  composed  in  part  of  United 
States  bonds,  which  uie  complainant  avers  to 
be,  by  virtne  of  the  acts  of  Congress  under 
which  i^ey  were  issued,  nontaxable  and  non- 
assessable for  the  purposes  of  taxation. 

The  oomplaint  further  alleged,  among  oth- 
er things,  that  the  tax  so  imposed  was  void 
because  a  direct  tax  not  apportioned  tumong 
the  states  in  proportion  to  their  population ; 
that  if  said  tax  was  not  direct,  but  an  im- 
post, excise,  or  duty,  the  same  was  void  be- 
cause not  uniform  throughout  the  United 
States ;  and  that  it  is  not  within  the  consti- 
tutional power  of  Congress  to  levy  a  tax  up- 
on a  right  of  inheritance  or  disposition  by 
will,  provided  for  by  the  laws  of  the  state  of 
New  York,  or  to  require  the  payment  of  a 
larger  or  different  amount  of  tax  from  or  im- 
poMd  upon  a  legacy  or  a  legatee,  because  ot 
the  greater  wealth  of  the  donor  of  such  leg- 
acy, than  is  required  when  the  legacy  is  a 
gift  of  a  testator  of  smaller  means. 
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*The  United  States,  appearing  by  CharIea[lSl] 
H.  Brown,  United  States  attorney  for  the 
northern  district  of  New  York,  demurred  to 
the  complaint  upon  the  ground  that  the  same 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  On  hearing,  the  circuit 
court  sustained  the  demurrer,  and  ordered 
that  the  complaint  be  dismissed.  A  writ  of 
error  was  allowed  to  this  judgment,  and  the 
cause  was  brought  to  this  court. 

Mr.  Charles  E.  Patterson  argued  the 
cause  and,  with  Mr.  Alpheua  T.  Bulkdey, 
filed  a  brief  for  plaintiff  in  error. 

Messrs.  Evarts,  Choate,  d  Beaman,  with 
Messrs.  Charles  F.  Southmayd  and  William 
V.  Rov>e,  submitted  a  brief  by  leave  of  court 
on  behalf  of  the  holders  of  United  States 
bonds. 

BolUsitor  General  Riobards  argued  the 
cause  and  filed  a  brief  for  defendant  in  error. 

*Mr.  Justice  Shirks  delivered  the  opinion[161] 
of  the  court: 

Tn  so  far  as  the  contentions  urged  in  this 
action  are  based  on  the  all^ation  that  the 
tax  imposed  on  the  legacies  left  in  the  will  of 
Mrs.  Jane  H.  Sherman  is  void  because  it  is 
an  unapportioned  direct  tax,  or,  if  not  a  di- 
rect tax,  but  a  duty  or  excise,  the  same  is 
void  because  not  uniform  throughout  the 
United  States,  or  void  because  it  is  not  com- 
petent to  levy  an  inheritance  or  legacy  tax 
upon  property  passing  to  lu^tees  under  the 
laws  of  the  state  of  New  York,  they  have  been 
disposed  of  adversely  to  the  plaintiff,  in  the 
case  of  KnowUon  v.  Moore,  recently  decided 
by  this  court  ( 178  U.  S.  41,  ante,  969, 20  Sup. 
Ct.  Rep.  747). 

So,  too,  the  proposition  that  bonds  of  the 
United  States  and  the  income  therefrom  are 
not  lawfully  taxable  under  an  inheritance- 
tax  law  of  the  United  States,  because  ex- 
empted by  contract  from  such  tax,  has  just 
been  decided  not  to  be  well  founded,  in  the 
case  of  Murdook  v.  Ward,  178  U.  S.  139,  ante, 
1009,  20  Sup.  Ct.  Rep.  776. 

The  allegation  in  the  complaint,  that  "it 
is  not  within  the  constitutional  power  of 
Congress  to  require  the  payment  of  a  larger 
or  different  amount  of  tax  from  or  imposed 
upon  a  legacy  or  a  legatee,  because  of  the 
greater  wealth  of  the  donor  of  such  legacy, 
than  IS  required  when  the  legacy  is  the  gift 
of  a  testator  of  smaller  means,"  need  not  be 
considered,  because  this  court  has  held  in  the 
case  of  Knovolton  v.  Moore  that  upon  a  proper 
construction  of  the  act  of  June  13,  1898,  the 
•amount  of  the  inheritanse  or  lega^  tax[lM] 
levied  thereunder  is  measured  by  the  amount 
of  the  legacy  or  distributive  share  passing 
under  the  laws  of  the  state,  and  not  by  the 
amount  of  the  estate  of  the  teetator  or  of  the 
deceased  owner. 

As,  however,  it  appears  in  this  record  that 
the  taxes  actually  levied  and  paid  on  the 
legacies  left  by  the  will  of  Mrs.  Sherman  were 
computed  upon  the  mistaken  assumption  that 
the  amount  of  the  estate  of  the  testatrix  was 
the  measure  of  the  tax,  and  not  the  amount 
of  the  respective  legacies,  the  complainant  is 
entitled  to  be  repaid  the  excess  thus  imposed 
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upon  his  legacy.  Ab  we  havo  rerersed  the 
judgment  in  tiie  case  of  Uitrdoeh  v.  Ward, 
and  have  remanded  that  case  to  th«  circuit 
court  of  the  southern  district  of  New  Yorlc, 
in  order  that  the  erroneous  computation  may 
be  corrected,  and  as  thus  what  is  coming  to 
the  plaintiff  in  error,  upon  such  correction  be- 
ing made,  will  be  recovered  by  Murdock  as 
executor  and  trustee  under  the  will  of  Mrs. 
Sherman,  and  ther^y  and  in  that  case  the 
plaintiff  in  error  will  be  indemnified,  he  needs 
no  further  proceeding  in  his  suit  in  the  cir- 
cuit court  for  the  northern  district  of  New 
York.  I^st,  however,  the  judgment  dismiss- 
ing his  complaint  may  embarrass  his  right 
to  claim  indemni^  from  the  executor,  we 
shall  r«ver*e  thia  ptdgment,  and  it  is  so  or- 
dered. 

Mr.  Justice  WUte  dissents  in  respect  to 
the  taxabiliiy  of  the  bonds. 

Mr.  Justice  Peokliaja  took  no  part  in  the 
decision  of  the  case. 


16S]*CHESAF£AKE  &  OHIO  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

WnXIAM  HOWARD  and  Others. 

(8«e  8.  C.  Beporter's  ed.  158-16T.) 

Oarriert — liability  for  injury  to  pcuaenger 
on  leased  railroadr— illegality  of  arrange- 
ment under  whioh  train  runt. 

1.  The  existence  o{  a  lease  by  a  railroad  com- 
pany of  Its  road  (or  an  annual  rental  will  not 
relieve  a  company  which  Is  running  a  train 
over  the  road  from  liability  for  injury  to  a 
passenger  caused  by  the  negligence  of  Its  own 
agents  or  servants  In  charge  of  the  train. 

2.  The  Illegality  of  an  agreement  or  arrange- 
ment under  which  a  train  Is  run  by  a  rail- 
road company  over  the  track  of  soother  com- 
pany will  not  relieve  the  owner  of  the  train 
from  liability  for  damages  to  a  passenger 
caused  by  the  negligence  of  Its  agents  or  serv- 
ants. 

[No.  247.] 

A.rgued  April  17,  IS,  1900.    Decided  May, 
tl,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decision 
sArming  a  judgment  against  a  railroad  com- 
pany in  an  action  for  damages.    Affirmed. 


NOTK. — A.I  to  liaWitu  of  lessor  of  railroad 
for  infurie*  caused  by  negligence  of  another 
company  using  the  roai  under  a  lease.  Uoente,. 
or  other  contract— see  Carutbers  v.  Kansas 
City,  Ft.  8.  ft  H.  R.  Co.  (Kan.)  44  L.  S.  A. 
787,  and  note. 

A»  to  lease  a*  affecting  Uabilitv  of  railroadt 
— see  Chollette  v.  Omaha  &  K.  Valley  R.  Co. 
(Neb.)  4  L.  R.  A.  135.  and  note:  Virginia  Mid- 
land B.  Co.  V.  Washington  (Va.)  T  L.  R.  A. 
844,  and  note;  Bart  v.  Charlotte.  C.  ft  A.  R. 
Co.    (8.  C.)  10  L.  R.  A.  784,  and  not*. 

1T»  vr.  a. 


See  same  case  below,  14  App.  D.  C.  2iH. 

Statement  by  Mr.  Justice  Peokhami 

•The  railroad  company  seeks  by  this  wri^Il*•l 
of  error  to  reverse  a  judgment  obt>:ipe<C 
against  it  at  a  trial  term  of  the  supreme 
court  of  the  District  of  C!olumbia  in  favor 
of  defendants  in  error,  which  judgment  has 
been  affirmed  by  the  oourt  of  appeals  of  the 
District. 

The  defendants  in  error  are  husband  and 
wife,  and  the  action  was  brought  by  them  to 
recover  damages  alleged  to  have  been  sus- 
tained by  the  wife  because  the  car  in  which 
she  was  riding  ran  off  the  track  while 
forming  part  of  a  train  in  transit  from  Louis- 
ville, Kentucky,  to  the  city  of  Washington, 
D.  C.  The  accident  occurred  during  the 
night  of  November  16,  1886,  at  a  place  called 
Soldier,  in  the  state  of  Kentucky,  and  about 
60  miles  west  of  the  east  line  of  the  state, 
and  while  the  train  was  running  on  the  rails 
of  the  Klizabethtown,  Lexington,  &  Big 
Sandy  Railroad  Ciompany,  which  was  a  Ken- 
tucky corporation. 

The  amended  declaration  of  the  plaintiffs 
below  alleged  that  the  train  on  which  the 
wife  was  a  passenger  was  operated  and  con- 
ducted by  the  agents  of  the  plaintiff  in  error, 
and  that  the  plaintiff  in  error  was  manag- 
ing and  operating  a  line  of  railway  *between[l«] 
the  cities  of  Louisville,  in  the  state  of  Ken- 
tucky, and  Washington  city,  in  the  District 
of  Columbia,  and  upon  said  line  of  railway 
it  was  a  common  carrier  of  passengers  for 
hire;  that  on  the  18th  of  November,  1886, 
the  plaintiff,  Laura  P.  Howard,  purchased 
from  the  agents  of  the  defendant,  at  the  city 
of  Louisville,  a  ticket  entitling  her  to  a  pas- 
sage upon  the  railway  from  the  city  of 
Louisville  to  the  city  of  Washington,  and  the 
defendant,  it  was  alleged,  thereuj^on  became 
bound  to  safely  carry  and  transport  her 
from  the  city  of,  Louisville  to  the  city  of 
Washington,  but  the  defendant  did  not  carry 
or  transport  her  safely,  and  that  near  the 
town  of  Soldier,  in  the  state  of  Kentucky, 
by  the  unskilfulness,  carelessness,  and  wrong- 
ful neglect  and  mismanagement  of  de- 
fendant's agents  in  charge  of  said  train,  the 
sleeping  car  in  which  she  was  riding  left  the 
track,  and  went  down  an  embankment  and 
was  demolished,  and  she  was  badly  wounded 
and  injured,  and  that  by  reason  of  these  in- 
juries she  suffered  great  pain,  and  has  been 
rendered  permanently  unable  to  do  any  busi- 
ness. 

The  defendant  took  issue  upon  these  alle- 
gations, and  the  case  went  to  trial.  It  has 
been  twice  tried,  and  upon  the  first  trial, 
when  all  the  evidence  was  in,  the  court  di- 
rected a  verdict  for  the  defendant  on  the 
ground  that  no  liability  on  ito  part  had  been 
shown  for  the  accident  in  question.  Upon 
appeal  to  the  court  of  appeals  of  the  District 
that  court  reversed  the  judgment  (11  App. 
D.  C.  300),  and  granted  a  new  trial.  A  re- 
trial was  had,  and  the  Jury  found  a  verdict 
in  favor  of  the  plaintiffs,  upon  which  judg- 
ment was  entered,  and  on  appeal  it  has  ben 
affirmed  by  the  court  of  appeals.  (14  App. 
P  C.  262.1 
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Mr.  Iielsh  Boblaaon  argued  the  cause 
and  filed  a  brief  for  plaintiii  in  error. 

Mr.  B.  Rosa  Perry  argued  the  cause  and, 
with  Met»r».  James  t'ranoia  Smith  and  R. 
Boas  Perry,  Jr.,  filed  a  brief  for  defendants 
in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[1S4]  *Mr.  Justice  PeoUuun,  after  stating  tlie 
above  facts,  delivered  the  opinion  of  the 
court: 

The  injuries  stistained  by  Mrs.  Howard,  as 

[165]shown  by  the  evidence,  'are  very  berioiis,  and 
undoubtedly  permanent.  The  accident  hap- 
pened at  nignt,  the  car  in  which  she  was 
sleeping  left  the  rail  and  went  over  an  em- 
bankment about  30  feet  high,  and  was 
broken  to  pieces.  She  was  released  from  the 
car  and  taken  to  a  cottage  by  the  wayside, 
and  subsequently  was  given  a  berth  in  a 
sleeping  car  and  brought  to  Washington. 

On  the  trial  she  was  sworn  as  a  witness, 
and  testified  that  the  disease  was  evidently 

f)rogTe6sing,  because  she  could  not  sit  up  as 
ong;  that  she  could  not  walk  any  distance; 
could  not  ride  in  the  street  cars  without 
great  suffering;  that  she  suffered  in  various 
ways  a  great  deal,  in  her  head  and  in  her 
spine,  and  was  never  free  from  pain.  The 
suffering  in  her  head  was  at  the  base  of  the 
brain,  and  if  she  wanted  to  see  anything 
back  of  her  she  had  to  turn  her  entire  body ; 
she  could  not  turn  her  head  either  way.  She 
said  she  had  been  under  the  doctor's  care 
most  of  the  time  during  the  past  eleven 
years  up  to  the  time  of  the  trial. 

Dr.  Chrystie,  a  specialist  in  spinal  dis- 
eases, testified  on  the  trial  that  Mrs.  How- 
ard placed  herself  under  his  treatment  early 
in  1887,  and  had  been  under  his  treatment 
ever  since.  He  said  that  she  was  suffering 
from  an  incurable  spinal  affection,  which 
was  progressive,  occasionidg  great  suffering 
and  almost  total  disability.  The  witness 
had  contrived,  and  made  for  her  an  appara- 
tus grasping  the  hip  and  extending  up  to 
the  shoulders  and  giving  support  in  front, 
which  steadies  the  back  as  a  broken  t>one 
would  be  steadied,  aqd  this  gives  her  partial 
relief,  but  the  disease  is  located  so  low  down, 
so  much  superincumbence  of  weight  above, 
that  it  does  not  give  her  complete  relief. 
The  apparatus  is  made  of  steel,  and,  the  doc- 
tor said,  should  be  worn  constantly,  and  she 
should  sleep  in  it  at  night.  It  is  necessary 
for  her  to  wear  it  every  hour  for  comfort, 
as  well  as  for  protection  of  her  back- 
bone. The  disease  is  progressing  slowly, 
and  if  it  had  not  been  for  this  spinal  assist- 
ance, he  thought  she  would  have  had  com- 
plete paralysis. 

At  the  time  of  the  accident  she  was  a  clerk 
in  the  Agricultural  Department  at  Wash- 
ington, but  since  that  time  has  been  com- 
pelled to  give  up  her  position,  and  has  t>een 
unable  to  do  any  work. 
[156]  'The  probable  cause  of  the  accident,  as 
shown  by  the  evidence  given  by  the  plain- 
tiffs, was  an  imperfect  flange  on  one  of  the 
wheels  of  the  sleeping  car  in  which  Mrs. 
Howard  was  riding.  It  did  not  appear  that 
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a  careful  inspection  could  not  have  discov- 
ered the  defect.  There  was  evidence  also 
given  as  to  the  train  being  driven  at  a  reck- 
less rate  of  speed  at  the  time.  We  think 
there  was  sufficient  evidence  of  negligence 
to  carry  the  case  to  the  jury. 

The  most  important  question,  that  of  the 
liability  of  the  defendant  company  for  the 
consequences  of  an  accident  on  the  road  of 
another  company,  arises  upon  the  evidence 
now  to  be  considered. 

In  order  to  sustain  their  claim  the  plain- 
tiffs gave  evidence  showing  the  following 
facts:  The  Elizabethtown,  Lexington,  & 
Big  Sandy  Railroad  Company,  hereinafter 
cafled  the  Kentucky  company,  was  incorpo- 
rated by  an  act  of  the  legislature  of  Ken- 
tucky, approved  January  29,  1869,  for  the 
purpose  of  building  a  railroad  from  Eliza- 
bethtown to  a  point  on  the  Big  Sandy  river 
at  or  within  20  miles  of  its  mouth,  all 
within  the  state  of  Kentucky.  By  a  subse- 
quent act  the  company  was  authorized  to  sell 
the  railroad  or  lease  the  same  whenever  it 
might  he  to  the  interest  of  the  company  to 
do  so.  The  Big  Sandy  river  is  the  bound- 
ary line  between  the  states  of  West  Virginia 
and  Kentucky. 

At  this  time  the  Chesapeake  &  Ohio  Rail- 
way Company,  the  plaintiff  in  error  (herein- 
after called  the  Virginia  company),  or  its 
predecessor,  had  been  incorporated  by  an  act 
of  the  legislature  of  Virginia,  and  was  oper- 
ating its  railroad  from  Phoebus,  a  station 
about  a  mile  east  of  Fortress  Monroe,  in  Vir- 
ginia, to  Huntington,  in  the  state  of  West 
Virginia,  and  about  8  miles  east  of  the  Big 
Sandy  river. 

In  1877  the  legislature  of  West  Virginia 
passed  an  act  providing  for  a  terminus  for 
the  Chesapeake  &  Ohio  Railway  on  that 
river,  and  for  the  building  of  a  bridge  over 
it  so  as  to  connect  with  the  road  of  the  Ken- 
tucky corporation.  That  corporation  had 
not  then  built  its  road  east  of  Mount  Ster- 
ling, a  place  some  distance  west  of  the  river, 
and  on  November  12,  1879,  the  Virginia  and 
Kentucky  corporations  entered  into  an 
•agreement,  by  which  the  Kentucky  corpora-(157] 
tion  was  to  complete  its  railroad  from  Mount 
Sterling  east  to  the  river,  and  thereby  form 
a  connection  with  the  road  of  the  Virginia 
company,  and  in  consideration  thereof  the 
latter  company  was  to  complete  its  road 
from  the  station  at  Huntington  to  and 
across  the  river,  and  allow  the  Kentucky 
corporation  the  free  and  undisputed  use  of 
its  railroad  from  the  westerly  bank,  and 
across  the  river  to  the  depot  of  the  Virginia 
corporation  in  the  city  of  Huntington,  for 
the  term  of  five  years  from  the  date  of  the 
completion  of  the  road  as  stated. 

Pursuant  to  the  agr<«ment  this  extension 
from  Huntington  west  to  the  river  was  com- 
pleted early  in  1882,  and  at  that  time  the 
Kentucky  corporation  had  also  completed  its 
road  from  Mount  Sterling  cast  to  the  river, 
and  had  also  a  running  arrangement  over 
the  Louisville  &  Nashville  Railroad  into  the 
city  of  liOuisvillc. 

During  these  times  Mr.  C.  P.  Huntington 
was  very  largely  interested,  and  was  the  eon- 
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trolling  Bpirit,  in  a  number  of  railroads  sit- 
uuted  both  east  and  west  of  the  Mississippi. 
He  had  built  many  new  lines  and  extended 
many  old  ones,  and  had  a  plan  for  bringing 
into  practically  one  management  a  line  of 
railroad  extending  from  the  Atlantic  to  the 
Pacific.  He  was  also  desirous  of  organizing 
into  one  line  his  lines  east  of  the  Mississippi 
river,  consisting  of  the  Virginia  company, 
the  Kentucky  company,  and  the  Chesapeake 
ft  Ohio  and  Southwestern  Railroad  Com- 
pany. 

After  the  completion  of  the  road  of  the 
Virginia  company  from  Huntington  to  the 
west  side  of  the  river  and  its  connection 
with    the    Kentucky    corporation    at    that 
point,  an  arrangement  was  made  between  the 
two  corjporations  by  which  they  were  oper- 
ated substantially  as  a  continuous  system. 
They  were  operated  together  by  one  general 
manap;er,  under  verbal  directions  from  Mr. 
Huntington,  who  was  president  of  the  Vir- 
ginia   company,    and    owned    a  controlling 
amount  of  the  stock  of  the  Kentucky  com- 
pany.    Under    that    arrangement    the  Vir- 
ginia  company   "operated   and  maintained 
the  line  of  railroad  for  and  on  account  of  the 
Elizabethtown,    Lexington,    &,    Big    Sandy 
Railroad  Company,  mostly  west  of  the  Big 
S]Sandy  river,  *to  Lexington,  and  included  in 
that  also  the  8  miles  of  track  between  the 
west    bank    of  the   river   and  Huntington. 
They  operated   it  for  and   on   account  of 
the  Elizabethtown,  Lexington,  &  Big  Sandy 
Railroad  Company,  keeping  an  account  on 
the  books  of  the  Chesapeake  ft  Ohio  Railway 
Company  of  all  receipts  of  every  character 
between  Lexington  and  Huntington,  includ- 
ing also    the  Louisville   connection."    This 
was  in  the  early  part  of  1882.    The  arrange- 
ment continued,  as  testified  to  by  one  of  the 
witnesses,  who  was  an  officer  of  the  defend- 
ant,  until  the  organization  of  the  Newport 
News  ft  Mississippi  Valley  Railroad  Company 
(hereinafter  spoken  of),  after  which  it  is 
said  that  its  officers  operated  the  properties 
under    the    lenses    hereinafter    mentioned. 
(This  statement  appears  to  be  merely  the 
conclusion  of  the    witness    from  the    other 
facts  in  the  case. )     The  duration  of  the  con- 
tract or  arrangement  under  which  the  Vir- 
ginia and  Kentucky  roads  were  operated  as 
a  continuous  system  was  to  be  five  years 
from  the  date  of  the  completion  of  the  road, 
which  was  in  the  early  part  of  1882,  and  that 
would  have  made  the  arrangement  continue 
until  1887,  a  period  subsequent  to  the  hap- 
pening   of  the  accident.    The    witness  sup- 
posed that  the  organization  of  the  Newport 
News  ft  Mississippi  Valley   Railroad   Com- 
pany terminated  the  contract  by  force  of  the 
lease  above  referred  to.     He  stated  that  it 
was  terminated  in  the  same  manner  in  which 
it  was  made,  by  the  direction  of  Mr.  Hunt- 
ington; that  Mr.   Huntington   directed  Mr. 
Smith,  the  general  manager,  to  operate  the 
properties  in  accordance  with  the  leases  aft- 
«r  they  had  been  made.    Mr.  Huntington  de- 
sired to  extend,  complete,  and  bring  his  dif- 
ferent   railroads    under    one   management, 
that  of  himself. 

For  the  purpose  of  being  able  the  i&ore 
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easily  to  accomplish  this  object,  Mr.  Hunt- 
ington procured  from  the  legislature  of  th« 
state  of  Connecticut  an  act,  approved  March 
27,  1884,  incorporating  the  Southern  Pacific 
Railroad  Company,  which  was  therein  au- 
thorized and  empowered  to  contract  for  and 
acquire,  by  puruiase  or  otherwise,  and  buy, 
hold,  own,  lease,  etc.,  railroads,  railroad 
bridges,  engines,  cars,  rolling  stock,  and 
other  railway  equipment,  etc.,  in  any  state 
or  territory;  "Provided,  however,  that  said 
corporation  shall  not  have  power  to  *make[lS9] 
joint  stock  with,  lease,  hold,  own,  or  operate 
any  railroad  within  the  state  of  Connecti- 
cut." 

On  Alarch  10,  1885,  the  legislature  of  Con- 
necticut changed  the  name  of  the  Southern 
Pacific  Company  to  that  of  the  Newport  News 
ft  Mississippi  Valley  Company,  with  all  the 
powers  and  privileges  and  subject  to  all  th« 
liabilities  existing  under  the  former  name. 

On  January  2U,  1886,  the  Kentucky  cor- 
poration and  the  Newport  News  ft  Missis- 
sippi Valley  Company  ( the  Connecticut  cor- 
poration ) ,  entered  into  an  agreement  of  lease, 
by  which  the  Kentucky  corporation  leased  its 
road  to  the  Connecticut  corporation  for  250 
years  from  the  1st  day  of  February,  1886,  at 
a  rental  of  $5,000  per  annum,  and  on  June 
15,  1886,  the  Virginia  corporation  and  the 
Connecticut  corporation  also  entered  into  an 
agreement,  by  \  hich  the  railroad  of  th* 
former  was  leased  to  the  latter  corporation 
from  July  1,  1880,'  for  260  years,  at  a  yearly 
rentol  of  $5,000. 

As  Mrs.  Howard's  injuries  were  sustained 
in  November,  1886,  on  the  railroad  in  Ken- 
tucky which  had  been  leased  to  the  Connecti- 
cut corporation  the  January  previous,  the 
plaintifi'  in  error  herein  makes  the  claim  that 
it  is  not  liable  for  the  results  of  that  acci- 
dent, because  it  did  not  occur  on  its  road  nor 
on  the  road  of  any  company  for  the  negligei^t 
acts  of  whose  agents  it  was  responsible. 

Assuming  that  the  Kentucky  railroad  had 
been  leased  to  the  Connecticut  corporation, 
and  that  the  latter  was,  at  the  time  the  ac- 
cident occurred,  actually  engaged  in  the 
management  of  the  former,  and  that  the  train 
to  which  the  accident  happened  was  eon- 
ducted  and  managed  by  the  agents  of  the 
Connecticut  company,  it  might  then  be  as- 
sumed that  this  plaintiff  in  error  could  not 
be  held  responsible  for  the  result  of  such  acci- 
dent; but  the  simple  fact  thac  at  the  time 
when  it  occurred  the  lease  spoken  of  was  in 
existence  would  not  conclusively  bar  a  re- 
covery in  this  case.  If,  notwithstanding  the 
execution  of  the  lease,  the  plaintiff  in  error 
in  fact,  through  its  agents  and  servants, 
managed  and  conducted  and  controlled  the 
train  to  which  the  accident  happened,  it 
would  be  responsible  for  that  accident,  not- 
withstanding the  existence  of  the  lease.  The 
evidence  was  'sufficient  to  show  that  prior  to[160i 
the  execution  of  the  lease  the  Kentuclcy  cor- 
poration was  controlled  and  managed  by  the 
plaintiff  in  error,  and  it  was  so  controlled 
and  managed  by  the  direction  of  Mr.  Hunt- 
ington, the  president  of  plaintiff  in  error.  It 
i*  claimed  that  this  arrangement  was  wholly 

lOlT 


Digitized  by 


Google 


100-163 


SuritEME  COUBT  or  THK  UNITED  STATES. 


Oct.  Tebm. 


illegal,  as  beyond  the  powers  of  the  Virginia 
corporation.  But  if,  while  the  Kentuclcy 
corporation  was  managed  under  such  agree- 
ment, an  accident  had  occurred  hy  reason  of 
the  negligence  of  the  agents  and  servants  of 
the  Virginia  company,  it  would  have  been  lia- 
ble for  the  damages  arising  therefrom,  not- 
withstanding the  agreement  or  arrangement 
under  which  such  control  was  maintained 
was  illegal.  If  the  agents  and  servants  of  a 
corporation  commit  a  wrong  in  the  course  of 
their  employment  and  while  in  the  perform- 
ance of  an  agreement  of  the  corporation 
which  is  ultra  vires,  the  company  is  liable 
for  the  wrong  thus  committed,  notwithstand- 
ing the  illegality  of  the  agreement.  First 
Hat.  Bank  v.  Oraham,  100  U.  S.  699,  702,  26 
L.  ed.  760,  761 ;  Salt  Lake  City  v.  Hollister, 
118  U.  S.  266,  260,  30  L.  ed.  176,  177,  6  Sup. 
Ct.  Rep.  1066 ;  Biasell  v.  Miohigan  8.  <t  N.  I. 
R.  Cot.  22  N.  y.  268;  Buffett  v.  Troy  d  B.  R. 
Co.  40  N.  Y.  168 ;  Nima  v.  Mount  Hermon 
Boys'  Bohool.  160  Mass.  177.  22  L.  R.  A.  364, 
36  N.  E.  776;  Veto  York,  L.  B.  <t  W.  R.  Co. 
T.  Earing,  47  N.  J.  L.  137,  54  Am.  Rep.  123. 

Wa  are  therefore  brought  to  a  considera- 
tion of  the  evidence  in  the  record,  tending  to 
show  that  this  train  was  a  train  of  the  plain- 
tiff in  error,  controlled  and  managed  by  its 
agents  and  senrants,  for  whose  negligence  it 
is  liable. 

The  drcumstancea  attending  and  leading 
np  to  the  arrangement  made  between  the  Vir- 
ginia and  Kentucky  companies  in  1882,  by 
which  arrangement  the  former  took  upon  it- 
self the  management  of  the  Kentucky  com- 
pany, have  been  sat  forth  somewhat  in  de- 
tail in  order  that  such  facts  might  be  viewed 
in  connection  with  the  'evidence  as  to  the 
leases  and  the  manner  in  which  the  affairs  of 
the  roads  were  thereafter  conducted,  so  that 
the  whole  case  could  be  examined  to  deter- 
mine whether  it  was  proper  to  submit  to 
the  jury  the  main  question  of  fact:  Who  had 
the  management  and  control  of  the  train  to 
which  the  accident  happened? 

Evidence  was  given  that  many  years  prior 
to  the  execution  of  the  lease  above  referred 
[ISllto  the  Virginia  company  had  established  'of- 
fices and  an  agency  in  the  cily  of  Washington 
for  the  purpose  of  obtaining  business  for  that 
eompany  and  its  connections,  and  it  had  en- 
tared  into  some  kind  of  nmning  arrange- 
ments with  the  Viivinia  Midland  Railway 
Company,  whose  road  extended  from  the  city 
of  Washington  through  the  city  of  Charlottes- 
ville, in  the  state  of  Virginia,  a  station  on 
the  line  of  the  Chesapeake  &  Ohio  Company. 
After  the  arrangement  between  the  Virginia 
and  Kentucky  companies  above  mentioned,  if 
not  before,  the  Virginia  company  sold  tickets 
at  Washington  through  to  Louisville,  and 
rice  versa,  and  advertised  the  route  in  vari- 
ous newspapers  throughout  the  country,  es- 
pecially in  Washington  and  Louisville,  in 
which  the  route  was  designated  as  the  Chesa- 
peake &  Ohio  Railroad,  or  Route,  and  it  also 
ad-ertised  that  it  ran  through  or  "solid" 
trains  over  this  route.  Such  advertisements 
were  continued  after  the  execution  of  the 
lease  up  to  and  after  the  happening  of  this 
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accident.  There  is  room  in  the  evidence  for 
the  inference,  which  a  jury  might  draw,  that 
the  Chesapeake  &,  Ohio  Company,  by  these 
various  facts,  and  by  such  adverUsements, 
and  by  the  tidcets  which  it  sold,  held  itself  out 
to  the  public  as  a  carrier  of  passengers  be- 
tween the  two  cities.  Tnere  was  no  substan- 
tial change  in  the  character  either  of  the  ad- 
vertisements or  of  the  tickets  after  the  exe- 
cution of  the  leases. 

If  the  Virginia  company  did  in  fact  thus 
hold  itself  out  as  a  carrier  of  passengers  be- 
tween the  two  cities  without  diange  of  cars 
and  by  a  solid  train,  the  inference  that  such 
train .  was  its  own,  and  that  the  servants  in 
charge  thereof  were  its  servants,  might  be 
based  upon  that  fact  together  with  the  other 
evidence  in  the  case,  and  such  inference  would 
be  for  the  jury. 

For  the  sole  purpose  of  organization,  and 
the  more  readily  to  enable  Mr.  Huntington  to 
work  out  his  scheme  for  one  continuous  Una 
from  the  Atlantic  to  the  Pacific,  he  procured 
the  acts  of  the  Connecticut  legislature  incor- 
porating the  Newport  News  &  Mississippi 
valley  Railroad  Company.  The  capital  stodc 
of  the  corporation  was  fixed  at  $1,000,000 
divided  into  shares  of  $100  each,  and  the  act 
provided  that  whenever  $600,000  should  be 
subscribed  and  10  per  centum  of  the  subscrip- 
tion paid  in  cash,  the  stockholder*  *miffnt(16S] 
organize  the  corporation,  whidi  might  uen 
proceed  to  do  the  business  authorize  by  th« 
act.  An  aflSdavit  of  the  secretary  of  the  com- 
pany attached  to  the  copy  of  the  artides  of 
assoisiation,  filed  in  the  office  of  the  Mcretary 
of  state  of  West  Virginia,  showed  the  accept- 
ance of  this  charter  by  the  vote  of  a  majority 
of  the  corporation  and  the  subscription  of 
$600,000  to  the  capital  stock  on  May  10, 
1884,  and  the  payment  in  cash  of  10  per 
centum  at  the  time  of  such  subscriptions. 
There  was  no  proof  of  a  dollar's  worth  of  the 
capital  stock  ever  having  been  issued,  al- 
though officers  of  the  company  seem  to  hava 
been  elected.  Mr.  Huntington  was  the  presi- 
dent of  the  corporation,  and  the  officers  of  the 
Virginia  corporation  appear  to  have  been 
also  elected  or  to  have  acted  as  officers  of  the 
Connecticut  corporation.  After  the  execu- 
tion of  the  leases  already  mentioned  there 
seems  to  have  been  no  actual  change  in  the 
personnel  of  the  officers  of  the  leased  road, 
nor  in  the  actual  management  or  control 
thereof.  The  same  hands  continued  appar- 
ently in  the  same  employment  There  is  i» 
proof  of  the  payment  of  a  single  dollar  on  ac- 
count of  these  leases,  but  nevertheless  a 
formal  transfer  was  alleged  to  have  been 
made  to  the  lessee  of  the  rolling  stock  and 
equipment  of  the  Virginia  and  Kentucky  cor- 
porations. The  evidence  is  sufficient  to  admit 
the  inference  that  it  was  a  merely  formal, 
although  possibly  valid,  lease  for  the  purpose 
of  organization,  which  would  render  it  easier 
to  accomplish  the  formation  of  a  continuous 
line,  which  Mr.  Huntington  had  at  heart. 
The  same  offices  in  the  city  of  Washington 
were  retained  after  the  lease  as  before.  Tba 
same  individuals  remained  in  the  same  rdv 
tive    positions    therein,    and    substantially 
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the  same  adrertiaementa  and  the  same  kind  I 
of  ticketa  were  inserted  in  the  newspapers  I 
and  sold  at  the  offices  after  as  before  the  exe-  < 
eution  of  the  leases.  The  sign  at  the  Wash-  | 
ington  office  was  "Chesapeake  &  Ohio  Bail- 
way  Ticket  Office,"  at  the  windows  where  the 
tickets  were  sold  and  over  the  doors,  and  no 
change  was  made  after  the  execution  of  the 
leases,  and  after  that  time,  as  well  as  prior 
thereto,  they  continued  to  use  the  name  of 
the  Chesapeake  &  Ohio  Railway  and  Chesa- 
peake &  Ohio  Route,  and  the  general  passen- 
ger agent  said  that  from  the  time  he  com- 
3]menced  in  1882  he  *did  not  think  the  sign  was 
ever  changed.  He  was  under  the  impression 
that  the  tickets  had  been  changed  after  the 
execution  of  the  leases,  and  that  they  were 
then  issued  in  the  name  of  the  Newport  News 
A  Mississippi  Valley  Company,  but  that  was 
•  mere  impression.  The  ticket  of  the  plain- 
tiff wae  issued  by  the  Virginia  company,  and 
provided  for  a  passage  from  Louisville  to 
Washington.  She  had  taken  this  route  to 
and  from  Washington  several  times  before, 
and  her  ticket,  of  the  same  description,  had 
always  been  honored  over  the  whole  length 
of  road  between  the  two  cities. 

From  all  these  facts  it  does  not  necessarily 
follow  as  a  legal  conclusion  that  the  execu- 
tion of  a  lease  from  the  Kentucky  to  the  Con- 
XKcticnt  corporation  changed  the  status  of 
the  former  company,  and  effected  in  and  of 
itself  a  change  in  the  operation  and  manage- 
ment of  that  company,  so  that  the  Virginia 
company  no  longer  managed  or  controlled  the 
Kentucky  company.  The  lease  might  exist, 
and  the  Virginia  company  might  still  manage 
the  Kentucky  company  or  some  particular 
through  train  over  that  road. 

Evidence  was  also  given  showing  that 
some  time  after  the  execution  of  these  leases, 
and  after  the  happening  of  the  accident,  the 
Virginia  company  went  into  the  hands  of  a 
receiver  at  the  instance  of  Mr.  Huntington, 
and  after  it  came  out  the  Connecticut  cor- 
poration went  out  of  existence,  and  trans- 
ferred all  the  property  which  had  come  to  it 
from  the  Virginia  company  back  to  that  cor- 
poration, and  during  all  that  period  there 
was  actually  no  change  in  the  manner  of 
conducting  the  business  of  the  roads  other 
than  ae  a  matter  of  bookkeeping,  nor  in  the 
persons  who  filled  the  offices  and  did  the  work 
of  the  companies.  The  Connecticut  corpora- 
tion simply  disappeared  from  view.  During 
the  whole  period  it  was  the  Chesapeake  A 
Ohio  Route  or  the  Chesapeake  &,  Ohio  Road 
that  was  advertised  as  forming  a  continu- 
ous line  from  Washington  to  louisvllle  and 
carrying  passengers  thereon  without  change 
of  cars  and  in  a  solid  train. 

Coining  to  the  particular  case  of  the  de- 
fendants in  error,  the  evidence  showed  that 
the   wife  purchased  the  ticket  upon  which 
she   entered  the  car  at  Louisville;   that  it 
was   a  ticket  headed  '"Chesapeake  &.  Ohioj 
Railway,"  and  that  it  stated    that    it  was  j 
rood  for  one  continuous,  first-class  passage  | 
from   Ijouisville,  Kentucky,  to  Washington, 
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"D.  C,  and  was  signed  by  the  same  person 
who  had  theretofore  been  the  general  passen- 
ger and  ticket  agent  of  the  Chesapeake  ft 
Ohio  Railway,  ^e  ticket  contained  a  no- 
tice that  the  company  acted  only  as  agent  in 
selling  for  passage  over  other  roads;  but  we 
think  it  plain  tluit  a  passage  over  a  road  or 
on  a  train  which  was  controlled  or  managed 
by  it  would  not  be  included  in  such  excep- 
tion. The  ticket  was  not  purchased  at  the 
regular  ticket  office  of  the  company,  but  from 
what  is  termed  in  the  evidence  a  "scalper," 
and  was  the  half  of  a  round  trip  or  excursion 
ticket  from  Washington  to  Louisville  and  re- 
turn. When  Mrs.  Howard  came  to  the  sta- 
tion at  Louisville  for  the  purpose  of  com- 
mencing her  journey  she  entered  the  train 
which  was  lettered  or  had  a  card  attached  to 
it  signifying  that  it  was  the  Chesapeake  ft 
Ohio  train  for  Washington,  and  she  sup- 
posed she  was  on  a  train  of  that  company, 
and  after  entering  the  sleeping  car  she  sur- 
rendered her  ticket  to  the  conductor,  and  the 
same  was  received  as  a  good  and  sufficient 
ticket  entitling  her  to  transportation  from 
Louisville  to  Washington.  After  the  acci- 
dent happened,  and  while  she  was  on  her  way 
to  Washington  in  the  train  which  had  been 
procured  for  the  passengers,  she  was  attend- 
ed by  a  doctor,  who  stated  that  he  was  the 
chief  of  the  corps  of  surgeons  of  the  Chesa- 
peake ft  Ohio  Railway,  and  when  she  told  the 
doctor  she  was  afraid  she  would  lose  her  po- 
sition on  account  of  the  injury,  she  testified 
that  the  doctor  said  to  her,  "The  company 
will  see  you  through,"  and  although  he  did 
not  say  the  Chesapeake  ft  Ohio  Railway  Com- 
pany, yet  from  the  conversation  she  had 
with  him  she  understood  that  it  was  that 
company  for  which  he  spoke. 

Other  evidence  was  given  on  this  subject 
which  it  is  not  necessary  to  refer  to,  and 
when  the  judge  came  to  charge  the  jury  ho 
stated  upon  this  point  as  follows: 

"It  is  not  enough,  to  render  the  defendant 
liable  or  to  justify  you  in  finding  that  it  was 
operating  the  road,  to  find  that  it  sold  tick- 
ets over  it.  If  the  defendant  simply  sold  a 
through  ticket  from  Louisville  to  Washing- 
ton or  sold  a  round-trip  ticket  from  *Wa8h-[iQ5] 
ington  to  Louisville  and  return  to  Washing- 
ton, and  the  plaintiff,  Mrs.  Howard,  had  the 
return  part  of  that  ticket,  that  alone  would 
not  be  sufficient  evidence  to  establish  the  fact 
that  the  Chesapeake  ft  Ohio  Railroad  Com- 
pany was  operating  this  Elizabethtown,  Lex- 
ington, ft  Big  Sandy  road.  We  all  know 
that  railroad  companies  habitually  sell  tick- 
eta over  their  own  ronds  and,  in  connection 
with  them,  over  other  roads,  so  that  the  mere 
sale  of  such  a  ticket,  and  that  in  itself,  would 
not  be  sufficient.  It  must  appear  from  all 
the  evidence,  to  your  satisfaction,  not  only 
that  this  defendant  sold  a  ticket  over  that 
road,  upon  the  faith  of  which  this  lady  was 
riding  at  the  time,  but  in  order  to  hold  the 
defendant  liable  you  should  find  that  the 
Chesapeake  ft  Ohio  Railroad  Company,  as  a 
corporation,  by  its  officers  and  agents,  was 
operating  this  road;  that  that  corporation, 

1019 


Digitized  by 


Google 


164-167 


SVPBCUE  COUBT  OF  THE  UNTTKO  STATKS. 


Oct.  Tkbh. 


the  Chesapeake  &  Ohio  Railroad  Compaa.r, 
oontrolled  this  rood,  operated  it,  ran  it,  aiid 
that  the  trains  which  ran  over  it  were  tiie 
trains  of  the  Chesapeake  &  Ohio  Kailroad 
Company;  that  they  were  manned  by  their 
employees  and  controlled  by  their  officers  and 
agents;  and,  unless  you  find  that  the  evi- 
dence establishes  that  state  of  facts,  you 
would  find  for  the  defendant  upon  that  point, 
because,  in  order  to  render  the  defendant  lia- 
ble for  this  accident,  if  it  was  caused  by  n^- 
ligence,  it  must  appear  to  your  satisfaction 
by  a  preponderance  of  evidence  that  the  Ches- 
apeake &  Ohio  Railroad  Company  controlled 
and  was  running  its  trains  over  this  road. 

"Perhaps  I  may  aid  you  a  little  further 
upon  that  question  without  touching  upon 
your  province,  for  the  fact  is  all  for  you. 
There  is  evidence  here  tending  to  show  that 
state  of  facts.  The  plaintiffs  claim  that  the 
evidence  is  sufficient  to  establish  it;  that  is, 
the  Chesapeake  &  Ohio  Railroad  Company 
controlled  this  particular  road,  and  was 
running  trains  over  it  at  the  time  of  this  ac- 
cident. The  defendant  denies  that  the  evi- 
dence is  sufficient  to  establish  those  facts, 
and  it  is  for  you  to  determine  which  one  of 
them  is  right  in  relation  to  it.  The  defend- 
ant also  says  that  even  if  the  evidence  is 
sufficient  to  establish  that  state  of  facts  at 
any  time,  that  state  of  facts  did  not  exist  at 
the  time  of  this  accident;  that  it  was  ended 
in  January,  1886,  some  months  prior  to  this 
accident,  by  the  lease  which  the  Elizabeth- 
(lesitown,  'Lexington  &  Big  Sandy  Railroad  Com- 
pany made  to  the  Newport  News  &  Missis- 
sippi Valley  Railroad  Company.  That  lease 
ia  in  evidence.  I  suggest  that  you  divide 
that  subject  into  two  heads.  First,  deter- 
mine whether  the  evidence  is  sufficient,  when 
you  take  it  all  together,  to  establish  to  your 
satisfaction  the  fact  that  the  defendant 
here,  the  Chesapeake  &  Ohio  Railroad  Com- 
|>any,  was  controlling  and  running  the  Eliz- 
«beUltown,  Lexington,  ft  Big    Sandy  road 

?rior  to  the  execution  of  this  lease  to  which 
have  just  referred.  If  you  find  the  evidence 
insufficient  to  establish  that,  you  might  dis- 
<miss  that  subject,  I  should  say,  without  look- 
ing any  further,  and  find  for  the  defendant. 
But  if  you  find  from  the  evidence  that  the 
•Chesapeifike  &  Ohio  Railroad  Company,  im- 
mediately before  the  execution  of  this  lease 
just  mentioned,  was  operating  and  control- 
ling this  Elizabethtown  road,  Uien  you  would 
naturally  pass  to  the  next  step,  which  is, 
whether  the  execution  of  this  lease  and  the 
facts  and  circumstances  attendant  upon  it 
ended  that  arrangement,  so  that  the  Chesa- 
peake &  Ohio  Railroad  Company  ceased  at 
the  time  of  the  execution  of  that  lease  to  con- 
trol and  run  the  trains  upon  that  road." 

We  think  thischarge  was  in  substance  cor- 
rect, although  we  do  not  suppose  it  was  nec- 
essary, in  order  to  hold  the  Virginia  com- 
pany liable,  that  it  should  have  had  the  com- 
plete control  and  management  of  the  road  of 
the  Kentudcy  corporation.  If  it  had  the  con- 
trol and  management  of  that  train  it  would 
Iiave  been  sufficient,  even  though  the  Ken- 
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tucky  or  the  Connecticut  company  managed 
and  controlled  ether  and  local  trains  over  tba 
road  of  the  Kentucky  company. 

The  point  would  be  whether  there  was  evi- 
dence enough  to  submit  the  question  to  the 
jury  as  to  the  management  and  control  of  the 
train  by  the  plaintiff  in  error.  Upon  a  care- 
ful consideration  of  the  whole  case  and  all 
the  various  circumstances  prior  to  and  con- 
nected with  the  making  of  these  leases,  we 
think  there  was  evidence  sufficient  to  allow 
the  jury  to  pass  upion  that  question  as  one  of 
fact,  and  the  decision  of  the  jury  in  favor  of 
the  plaintiff  ought  not  to  be  disturbed. 

The  circumstances  of  the  case  are  quite 
unusual.  The  evidence  shows  that  in  eadi 
of  the  three  corporations  there  was  *butone[t6T] 
controlling  and  guiding  hand;  that  all  the 
steps  taken  were  steps  in  the  direction  of  es- 
tablishing, organizing,  and  maintaining  a 
continuous  line  of  road  from  one  ocean  to  the 
other,  and  that  the  various  contracts,  ar- 
rangements, and  leasee  were  but  means  to 
accomplish  this  one  purpose;  that  tha  Vir- 
ginia company,  under  the  guidance  and  direc- 
tion of  Mr.  Huntington,  held  itself  out  to  the 
world  as  a  carrier  or  transporter,  and  not  a 
mere  forwarder,  of  passengers  from  Washings 
ton  to  Louisville  or  the  reverse,  and  that  it 
issued  tickets  as  evidence  or  tokens  of  its 
contract  to  so  carry.  The  mere  formal  exist- 
ence of  these  leases  does  not  change  the  ac- 
tual facts  in  the  case.  Assuming  their  va- 
lidity, they  are  not  conclusive  against  the  de- 
fendants m  error.  They  could  exist,  and  the 
train  in  question  in  this  case  might  still  have 
been  under  the  general  control  of  or  managed 
by  the  Virginia  corporation.  If  so,  it  was 
responsible  for  the  n^lect  of  the  agente  em- 
ployed by  it.  The  fact  that  the  Kentucky 
road  had  immediately  prior  to  the  lease  been 
in  the  actual  control  and  management  of  ths 
Virginia  company,  when  taken  in  connection 
with  the  other  evidence  in  the  case,  is  an  im- 
portant one  in  determining  the  main  ques- 
tion as  to  the  continuation  of  such  manage- 
ment of  the  road  or  of  the  train  after  ths 
execution  of  the  lease  to  the  Connecticut  cor- 
poration. In  our  judgment  a  submission  of 
the  question  as  one  of  Ihct  for  the  jury  was 
not  error. 

Another  question  was  argued  relating  to 
the  alleged  release  of  the  cause  of  action  by  ^ 

Mrs.  Howard  upon  the  payment  of  $200.  The 
evidence  adduced  by  the  plaintiffs  in  regard 
to  the  release  was  sufficient,  if  believed,  to 
render  it  unavailable  as  a  defense.  The  ques- 
tion was  submitted  to  the  jury  under  in- 
structions quite  as  favorable  to  the  defend- 
ant as  it  was  entitled  to,  and  the  finding  in 
favor  of  the  invalidity  of  the  paper  ought 
not  to  be  disturbed. 

We  have  carefully  examined  the  other 
questions  made  by  the  plaintiff  in  error,  in* 
eluding  that  in  regard  to  the  want  of  jiiris* 
diction  because  of  an  alleged  insufBcient  serv- 
ice of  process,  but  we  are  satisfied  that  no 
error  has  been  committed,  and  the  fud^meMt 
mutt  therefore  be  affirmed. 
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i8!*SAMUBL   CASTNER   «t  al.,  Petitionera, 

V. 

W.  H.  COFFMAN,  etc 

(Sea  8.  C.  Iteportera  ed.  168-186.) 

Trademark — in  name  of  ooal — geographical 
tiamc — name  adopted  hy  setting  agents  who 
inspect  and  grade  the  coal. 

1.  Tbe  use  of  the  name  'Tocaboittaa  Coal"  b; 
the  selling  agents  (or  tbe  owners  of  coal 
mined  at  or  near  a  town  called  Pocahontas 
will  not  create  an  ezcluslve  rigbt  In  sucb 
agenta  to  tbe  uae  of  tbe  name  for  all  tbe  coal 
from  that  field,  or  deprive  the  mine  ownera 
of  tbe  right  to  use  tbe  same  name. 

t.  A  final  decree  dismissing  a  bill  for  an  In- 
junction ma;  be  directed  b;  a  circuit  court 
of  appeals  In  reversing  a  decree  for  a  tempo- 
rary Injunction,  where  the  bill  Is  devoid  of 
equity  upon  Its  face  and  no  supplementary 
evidence  can  be  offered  which  will  change  the 
result. 

t.  Tbe  enhancement  of  the  reputation  of  coal 
from  8  certain  field  by  the  carefal  Inspection 
and  grading  thereof  by  the  selling  agents,  who 
sell  It  under  tbe  name  of  tbe  place  wbere  it 
Is  mined,  gives  tbem  no  ezclnslTe  rigbt  to 
such  name  as  a  trademark. 

[No.  113.] 

Argued  January  SS,  H,  1900.    Decided  Uajf 

a,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  reversing 
that  of  tiie  Circuit  Court  allowing  a  tem- 
porary injunction  against  the  use  of  an  al- 
leged trademark  for  coal.    Afflrmed. 

See  same  case  below,  59  U.  S.  App.  36,  87 
Fed.  Rep.  457,  31  C.  C.  A.  56;  69  U.  S.  App. 
67,  87  Fed.  Rep.  468,  31  C.  C.  A.  66. 

Statement  by  Mr.  Justice  Whltci 
S8]  'This  suit  was  commenced  on  March  12, 
1897,  in  the  United  States  circuit  court  for 
the  district  of  West  Virginia,  sitting  in 
equity.  On  the  date  mentioned  a  bill  of  com- 
plaint was  filed  on  behalf  of  Samuel  Castner, 
junior,  and  Henry  B.  Curran,  copartners, 
trading  under  the  firm  name  of  Castner  & 
Curran.  The  defendant  named  in  the  bill 
was  W.  H.  Coffman,  doing  business  under  the 
name  of  Pocahontas  Coke  &  Coal  Company 
and  W.  H.  Coffman  Coke  Company.  The  relief 
prayed  was  substantially  that  the  defendant 
might  be  perpetually  restrained  from  using 
or  imitatinf  the  name  "Pocahontas"  in  con- 
nection witn  the  selling,  advertising,  or  offer- 
ing for  sale,  of  coal.    The  relief  thus  asked 

NOTB. — ^^<  to  u»e  of  geographical  name  as 
traitmark — see  Gato  v.  El  Modeio  Cigar  Mfg. 
Co.  (Fla.)  6  L.  R.  A.  823,  and  note;  New  York 
t  U.  Cement  Co.  v.  Coplay  Cement  Co.  (C.  C.  IS. 
D.  Pa.)  10  L.  R.  A.  883,  and  note;  Boyt  v. 
J.  T.  Lovett  Co.  17  C.  C.  A.  652,  and  note; 
Illinois  Watch  Case  Co.  v.  Elgin  Nat.  Watch 
Co.  35  c.  C.  A.  237,  and  note.  See  also  note 
to  Aid  V.  Radam  (Tex.)  9  L.  R.  A.  145. 

A»  to  juntdiotlon  of  circuit  court  of  appeal* 
on  appeal*  from  interlocutorp  decree* — see  note 
to  United  States  Freeland  A  Emigration  Co.  v. 
Gallegos,  32  C.  C.  A.  481. 
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for  was  based  upon  the  averment  that  the 
word  ''Pocahontas"  was  a  trademark  for 
ooal,  which  trademark  was  owned  by  the  com- 
plainant firm,  and,  besides,  that  the  word  in 
question  had  come  in  the  course  of  business 
to  designate  the  coal  offered  for  sale  by  the 
complainants,  and  that  the  use  of  the  name 
by  the  defendant  was  calculated  to  deceive 
the  public  into  believing  that  the  coal  dealt 
in  by  him  was  coal  which  bad  been  inspected 
and  graded  by  the  complainants,  would  thus 
operate  to  defraud  the  -  complainants,  and 
constitute  undue  and  unlawful  competition 
in  trade. 

Affidavits  and  exhibits  were  filed  with  the 
bill  in  support  of  a  motion  for  an  injunction. 
A  demurrer  to  the  bill  having  been  overruled, 
the  defendant  filed  an  answer  accompanied 
by  afiidavits  and  exhibits  in  opposition  to  the 
motion  for  an  injunction.  Several  affidavits 
in  rebuttal  were  thereupon  filed  on  behalf  of 
the  complainants.  Upon  the  record  thus 
made  the  motion  for  *an  injimction  wa8[169) 
heard,  and,  after  consideration  by  the  court, 
it  was  decreed  as  follows: 

"That  the  defendant  in  his  own  name,  and 
in  the  name  of  the  Pocahontas  Coke  &  Coal 
Company,  and  in  the  name  of  the  W.  H.  Coff- 
man Coke  Comptmy,  and  his  servants,  attor- 
neys, associates,  confederates,  agents,  and 
workmen,  and  each  and  every  of  them,  be  and 
the  same  are  restrained  and  inhibited  from 
using  the  name  'Pocahontas'  or  'Pocahontas 
Flat  To{>'  in  connection  with  his  business,  the 
court  being  of  the  opinion  that  the  complain- 
ants have  a  right  to  use  the  said  word  'Poca- 
hontas' for  the  purpose  of  indicating  that  the 
coal  was  from  the  Pocahontas  field,  and  that 
the  complainants  have  the  sole  right  to  use 
said  word  as  indicating  the  character  of  coal 
they  sell.  But  this  injunction  is  not  to  re- 
strain or  inhibit  the  defendant  or  his  agents 
from  advertising,  offering  for  sale,  or  selling 
coal  from  what  is  known  in  Virginia,  or  West 
Virginia,  as  the  Pocahontas  ocmI  field,  or  ad- 
vertising the  coal  as  so  mined  and  produced 
from  that  field,  and  this  injunction  shall  not 
apply  to  transactions  of  the  defendant  al- 
ready concluded  by  actual  shipments  of  coal." 

The  defendant  appealed  to  the  circuit 
court  of  appeals  for  the  fourth  circuit. 
Among  the  assignments  of  error  filed  was  th* 
following: 

"II.  The  court  erred  in  rendering  any  de- 
cree at  all  until  the  merits  of  the  said  cause, 
as  put  in  issue  by  the  pleadings,  were  fully 
developed  by  proofs  adduced  in  the  proper 
order  of  chancery  proceeding  and  practice." 

The  circuit  court  of  appeals  reversed  the 
decree  of  the  circuit  court  and  remanded  the 
cause,  with  directions  to  dismiss  the  bill.  It 
was  held  that  the  complainants  had  no  trade- 
mark in  the  word  "Pocahontas;"  that  they 
were  not  entitled  to  the  exclusive  use  of  that 
word  to  designate  the  coal  sold  by  them,  or 
its  character  or  quality,  but,  on  the  contrary, 
that  the  word  "Pocahontas"  indicated  coal 
mined  in  the  Pocahontas  coal  field,  and  that 
all  the  producers  of  that  region  had  the  right 
to  use  it  in  common  with  the  oomplainanta. 
The  court  held  that  the  proof  did  not  show 
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that  the  defendant  had  practiaed  any  decep- 
tion on  the  public,  or  that  he  had  perpetrated 
(170]any  fraud  upon  tiie  appellees.  'Before  the 
mandate  ieaued,  however,  a  rehearing  was 
applied  for,  and  the  reviewing  court  was 
asked  to  provide  in  the  mandate,  after  re- 
versing the  order  granting  a  preliminary  in- 
junction, that  the  parties  should  "proceed  to 
talce  tlieir  proofs  in  order  that  the  cause  may 
thereafter  be  heard  upon  pleadings  and 
proofs,  to  the  end  that  a  final  decree  may  b« 
entered."  This  petition  for  a  rehearing  was 
denied,  the  court  stating: 

"We  are  clearly  of  the  opinion,  not  only 
that  complainants  below  are  not  entitled  to 
an  injunction,  but  also  that  there  is  no  eq- 
uity in  their  bill,  and  that  therefore  it  will  be 
a  useless  expenditure  of  time  and  money,  and 
cause  fruitless  delay,  to  take  the  evidence 
mentioned  in  the  petition  for  a  rehearing." 
The  cause  was  then  brought  to  this  court 
by  writ  of  certiorari. 

Messrs.  Arthur  V.  Brieaen  and  Fred- 
erick F.  Flah  argued  the  cause  and,  with 
If)'.  Henry  E.  EverUng,  filed  a  brief  for  pe- 
tioners : 

The  English  equity  practice  adopted  in  the 
better-considered  equity  decisions  in  this 
country  is  adverse  to  dismissing  a  bill  upon 
motion  for  preliminary  injunction. 

Brooke  v.  Clarke,  1  Swanst.  650 ;  Blow  v. 
Tai/lor,  4  Hen.  4  M.  159 ;  Cole  v.  Sands,  1 
Overt.  183;  Porter  v.  Uoffett,  1  Morris 
(Iowa)  108;  Broim  v.  Wilson,  66  Ga.  634; 
Strong  v.  Earrison,  62  Miss.  61.  See  also 
Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  6  Pick.  376; 
Basohe  v.  Pringle,  21  Or.  24,  26  Pac.  863; 
Lynn  v.  Mount  Savage  Iron  Co.  34  Md.  603 ; 
Cheney  v.  Jot%es,  14  Fla.  687. 

Where  the  court  of  appeals  has  dismissed 
the  complainant's  bill  upon  an  appeal  from 
an  interlocutory  decree,  it  is  strongly  inti- 
mated that  the  ea  parte  affidavits  and  im- 
perfect record  in  the  case  of  an  appeal  from 
a  preliminary  injunction  would  preclude  the 
court  from  dismissing  the  bill  or  finally  dis- 
posing of  the  suit. 

Ri^mond  v.  Attoood,  6  U.  S.  App.  151,  52 
Fed.  Rep.  10,  2  C.  C.  A.  696,  17  h.  R.  A. 
616;  Harden  v.  Campbell  Printing  Press  tt 
Mfg.  Co.  33  U.  S.  App.  123,  67  Fed.  Rep.  809, 
16  C.  C.  A.  26;  Bissell  Carpet  Sweeper  Co. 
▼.  Ooshen  Sweeper  Co.  43  U.  S.  App.  47,  72 
Fed.  Rep.  545,  19  C.  C.  A.  25. 

It  has  been  decided  in  some  cases  that  up- 
on a  motion  for  preliminary  injunction,  if 
there  is  nothing  to  be  decided  but  a  question 
of  law  the  court  will  decide  that  question, 
and  so  finally  dispose  of  the  suit. 

KnorvilU  v.  Africa,  47  U.  S.  App.  74,  240, 
77  Fed.  Rep.  501,  23  C.  C.  A.  252;  Ohio 
Brass  Co.  v.  Thomson- 11  outton  Electric  Co. 
64  U.  S.  App.  1,  80  Fed.  Rep.  712,  26  C.  C. 
A.  107 ;  Qreen  v.  MilU,  26  U.  S.  App.  383.  CO 
Fed.  Rep.  852,  16  C.  C.  A.  616,  30  L.  R.  A.  no. 

However  clear  the  facta  may  seem  to  be, 
nevertheless  if  there  is  a  question  of  fact  in- 
volved, the  court  may  not  dismiss  the  bill  or 
finally  dispose  of  the  suit  upon  an  appeal 
from  a  preliminary  injunction. 
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Ourtis  V.  Overman  Wheel  Oo.  20  U.  S.  App. 
146,  68  Fed.  Rep.  784,  7  C.  C.  A.  493;  An- 
drews V.  Vationai  Foundry  d  Pipe  Works, 
18  U.  8.  App.  458,  24  U.  S.  App.  81,  61  Fed. 
Rep.  782,  10  C.  C.  A.  60;  KnowvUle  v.  Africa, 
47  U.  S.  App.  74,  77  Fed.  Rep.  501,  23  C.  C. 
A.  252. 

Jf  r.  E.  B.  Stooklng  argued  the  cause  and 
filed  a  brief  for  respondent. 

Mr.  A.  O.  Safford  filed  a  brief  for  respond- 
ent, with  the  answer  to  the  petition  for  writ 
of  certiorari. 

*Mr.  Justice   White,  after    making  the[170] 
foregoing  statement,  delivered  the  opinion  of 
the  ooui^: 

The  complainants  in  their  bill  predicate 
their  asserted  right  to  the  sole  and  exclusive 
use  of  the  name  "Pocahontas,"  as  applying 
to  coal,  npon  two  grounds:  First,  the 
ownership  of  the  alleged  trademark,  which 
it  is  averred  the  complainants  acquired  from 
the  Southwest  Virginia  Improvement  Oom- 

ry  in  April,  1896;  and,  second,  upon  a  use 
the  complainants  and  their  predecessors 
in  right  of  tne  word  "Pocahontas"  as  a  trade- 
mark or  name  to  designate  the  character  and 
the  quality  of  the  coal  dealt  in  by  them.  In 
other  words,  the  complainants  contend  that 
for  many  years  prior  to  the  period  when  th^ 
assert  they  were  vested  by  the  Southwest  Vlr- 
giuia  Improvement  Company  with  the  own- 
ership of  the  alleged  trademaric  they,  aa  li- 
censees of  said  company,  used  the  word  "Po- 
cahontas" to  designate  the  coal  sold  by  them, 
to  such  an  extent  that  that  word,  as  applied 
to  coal,  came  to  represent  in  the  public  mind 
the  coal  of  the  complainants;  that  thia  con- 
tinued up  to  the  time  the  trademark  was  ac- 
quired, and  from  that  time  down  to  the  filing 
of  the  bill. 

'Whilst  the  propositiona  above  stated  por-[1.71] 
tray  the  riehts  asserted  by  the  complainants 
in  their  biU,  in  their  proof,  and  in  the  argu- 
ment at  bar,  a  wider  contention  is  advanced, 
that  is,  that  the  compiainants  have  a  right  to 
the  name  "Pocahontas,"  not  only  bMsauae 
they  acquired  it  whilst  acting  under  a  li- 
cense from  the  Southwest  Vir^nia  Improve 
nient  Company  and  as  the  assignees  of  a 
trademark  owned  by  that  company,  but  that 
they  have  a  right  to  the  name  "Pocahontas" 
independently  of  the  existence  of  any  such 
right  in  the  Southwest  Virginia  Improve- 
ment Company,  or  of  the  ownership  by  that 
company  of  a  trademark  embracing  that 
name.  Without  stopping  to  consider  the 
conflict  which  is  engendered  by  this  latter 
view,  we  shall  at  once  proceed  to  an  analysis 
of  the  evidence  in  the  record,  for  the  pur- 
pose of  ascertaining  whether  the  complain- 
ants  have  the  exclusive  right  claimed  by 
them,  derived  either  as  licensees  or  assignees 
of  the  Southwest  Virginia  Improvement 
Company,  or  in  any  other  way. 

The  coal  which  was  the  subject  of  the  deal- 
ings had  by  the  complainants,  as  averred  in 
their  bill,  was  the  product  of  what  is  known 
as  the  Great  Flat  Top  coal  region  of  Vir- 
ginia and  West  Virginia.  It  is  referred  to 
in  the  bill  of  complaint  ns  "a  tract  or  field 
of  smokeless  bituminous  or  semi-bituminous 
coal."    The  initial  operations  in  the  devel- 
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opment  of  the  region  were  begun  in  1881  by 
'"        a  Virginia  corporation  styled  tlie  Southwest 
'  •        Virginia  Improvement  Company.     Some  sur- 
face work  was  done  in  the  fall  of  thaX  year. 
In  March,  1882,  tlie  first  blast  was  put  in 
what  was  termed  the  east  mine;  a  contract 
---        was  closed  to  run  that  mine  one  mile;  also 
the  air  course    and    the   No.  1  west  mine. 
3        These  mines  were  situated  respectively  east 
::        and  west  of  a  stream  called  Coal  Branch. 
As  early  as  March,    1882,    a    contract  was 
:.        made  to  supply  coal  from  these  mines  to  the 
Norfolk  &  Western  Railway  Company.   The 
branch  of  that  road  to  the  mines,  however, 
''^        was  not  completed  until  March,  1883,  and 
the  first  shipment  of  conl  was  made  in  that 
month.     As  a  result   of   the   operations  re-- 
ferred  to.  a  mining  town  was  located  near 
to  the  mines,  and   was   called    Pocahontas. 
'         It  was  made  a  postoffice  in  1882.    It  had  a 
population  in  January.  1883,  of  1,000  souls, 
■I72]and  was  incorporated  by  the  legislature  'of 
:-         Virginia  in  1884  under  the  name  of  "Poca- 
hontas."   Tlie   Improvement   Company  also 
named  its  mines  the  Pocahontas  mines,  and 
from  the  beginning  appears  to  have  sold  the 
product  of  its  mines  as  Pocahontas  conl. 

Without  minutely  tracing  the  develop- 
ment of  the  coal  field  in  question,  it  may 
suffice  to  say  that  either  by  acquiring  coal 
lands  from  the  Sotithwest  Virginia  Improve- 
ment Company,  or  from  other  sources,  a  land 
company  knoAvn  as  the  Flat  Top  Association 
-  became  interested  in  lands  within  the  coal 
,  field  in  question  and  by  1885  several  mines 
additional  to  those  owned  by  the  Southwest 
Virginia  Improvement  Company  were  being 
worked  by  other  operators.  The  connection 
of  the  complainants  or  their  predecessors 
with  the  mines  or  coal  field  in  question  arose 
MM  follows: 

While  it  is  alleged  in  the  bill  that  "some 
time  prior  to  January,  18S4."  Castner  & 
Company,  Limited,  a  corporation.  "4ealt  in, 
inspected,  and  sold  coal  from  such  region  or 
field  aforesaid,"  there  is  no  proof  in  the  rec- 
ord even  tending  to  show  that  Castner  ft 
Company  had  any  connection  with  Poca- 
hontas coal  prior  to  January  1,  1885,  In- 
deed, as  it  will  hereafter  develop,  the  fact 
that  they  did  not  represent  that  article  is 
clearly  inferable  from  a  statement  made  by 
them  in  an  application  for  the  registry  of 
an  alleged  trademark. 

It  is  established  that  in  July,  1883,  one 
William  Lamb  was  the  agent  of  the  South- 
west Virginia  Improvement  Company,  at 
Norfolk,  Virginia,  and  that  the  general'sales 
asent  of  the  company  was  one  Edward  S. 
Hutchinson,  who  was  located  in  Philadel- 
phia, at  which  place  the  general  offices  of 
the  company  were  established.  Castner  & 
Company,  Limited,  became  the  general  tide- 
water coal  agent  on  January  1,  1886,  for 
the  product  of  all  the  mines  then  in  opera- 
tion in  the  Great  Flat  Top  coal  region,  in- 
cluding the  product  of  the  original  Poca- 
hontas mines.  This  appointment  was  the 
outgrowth  of  an  agreement  entered  into  be- 
tween the  Norfolk  &  Western  Railroad,  the 
Southwest  Virginia  Improvement  Company, 
the  Flat  Top  Coal  Company,  and  three  les- 
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sees  of  the  latter  company  operating  ooal 
mines  in  the  region  referred  to.  This  agree- 
ment was  made  on  the  20th  of  December, 
1884.  It  provided  for  the  handling  of  the 
entire  *oom  output  of  all  the  then  producers^l^S] 
and  of  any  sulwequent  operators  in  said 
region,  by  a  general  coal  agent,  to  be  ap- 
pointed by  the  railroad  company.  The  con- 
tract, moreover,  provided  for  the  appoint- 
ment by  the  railroad  company  of  another 
person,  to  be  known  as  the  general  tidewa- 
ter ooal  agent,  and  who  was  to  be  subject 
to  the  general  direction  and  management  of 
the  eeneral  coal  agent.  It  was  also  stipu- 
lated in  the  contract  that  the  general  coal 
agent  should  perform  outstanding  contracts 
of  the  Southwest  Virginia  Improvement 
Company  for  the  delivery  of  coal.  Castner 
&  Company,  Limited,  were  appointed  the 
general  tidewater  coal  agent  under  the  agree- 
ment. 

In  passing,  it  is  proper  to  notice  the  fact 
that  the  coal  mined  in  the  various  collieries 
in  operation  at  the  date  of  this  agreement,  as 
is  the  case  with  the  mines  now  being  oper- 
ated, was  from  the  game  seam  as  that  mined 
at  the  original  Pocahontas  mines,  which 
seam  was  then  known  as  the  "Nelson  or  Po- 
cahontas bed,  No.  3."  It  clearly  appears 
from  the  record  that  prior  to  the  date  of  the 
contract  above  mentioned,  at  a  time  when  the 
predecessors  of  the  complainants  appear  to 
have  had  nothing  to  do  with  the  product  at 
the  Pocahontas  mines,  the  coal  mined  from 
the  Pocahontas  vein  had  become  well  and  fa- 
vorably known  as  a  coal  of  high  grade. 
Thus,  in  a  letter  from  sales  agent  Hutchin- 
son, dated  July  5,  1883,  he  states:  "We  are 
all  especially  pleased  with  the  testimonial 
from  Mr,  McCarrick,  and  It  confirms  the 
view  we  have  all  along  entertained,  that  the 
Pocahontas  coal  is  the  best  steam  coal  in  the 
market."  So,  also,  in  the  eighth  article  of 
the  contract  between  Castner  &  Company, 
Limited,  and  the  railroad  company,  by  which 
the  former  was  appointed  the  general  tide- 
water coal  agent,  it  was  recited  that  "the 
coal  from  the  Great  Flat  Top  coal  region  has 
proved  to  be  of  superior  quality,  and  suitable 
for  steam  purposes,  and  especially  for  the  use 
of  ocean  steamships,  as  well  as  for  sale  in  the 
West  Indian  and  South  American  markets." 
That  the  coal  supplied  by  the  producers 
might,  however,  in  some  instances,  be  of  in- 
ferior quality, was  recognized  in  astipulation 
contained  in  the  coal  producers'  contract, 
providing  for  an  allowance  to  be  made  to  pur- 
chasers of  coal  because  of  inferiority  of 
quality,  such  allowance  to  be  deducted  from 
any  amount  found  due  or  that  might  become 
due  to  the  producer. 

•While  the  contract  between  the  coal  pro-[i74] 
ducers  and  the  agreement  appointing  the  gen- 
eral tidewater  coal  agent  are  contained  in 
the  record,  the  agreement  appointing  the  gen- 
eral coal  agent  was  not  put  in  evidence.  One 
of  the  complainants,  in  an  aflSdavit  dated 
March  18,  1897,  attached  as  an  exhibit  a 
monthly  statement  rendered  by  the  ooal 
agent,  which  is  headed  "Office  of  the  General 
Coal  Agent,  Roanoke,  Virginia,  February  16, 
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1885."  Nowhere  in  the  statement,  however, 
is  there  an  intimation  as  to  who  was  such 
coal  agent.  It  is  plainly  inferable,  however, 
from  the  excerpt  which  we  now  make,  who 
was  the  appointee  to  that  responsible  posi- 
tion. The  extract  we  make  is  from  the  issue 
of  October,  1891,  of  a  publication  styled  The 
Iron  Belt.  It  reads  as  follows : 
"Pocahontas  Company. 

"The  Pocahontas  Coal  Company,  organized 
January  1,  1805  (1885?).  Officers:  Wil- 
liam 0.  Bullitt,  president;  D.  H.  Matson,  sec- 
retary and  treasurer ;  H.  N.  Claxton,  general 
agent;  John  Twohy,  superintendent  piers, 
Norfolk ;  general  office,  Roanoke,  Va. ;  branch 
office,  Norfolk,  Va. ;  shipping  office,  Bluefield, 
W.  Va.  This  company,  who  makes  all  sales 
for  the  entire  output  of  the  region,  assuming 
all  liabilities,  shipped  during  the  year  1800, 
1,807,710  tons,  and  has  shipped  during  the 
present  year  to  date  (October  10th),  1,828,- 
027  tons.  'From  present  indications,'  says 
Mr.  Matson,  secretary  of  the  ocnnpany,  'we 
estiniato  that  for  the  year  1891  we  will  ship 
2,300,000  tons.' 

"The  Pocahontas  Coal  Company  makes  a 
uniform  price  for  all  coal  mined,  furnishes 
inspectors  for  each  tipple  where  the  coal  is 
loaded,  thus  guaranteeing  to  purchasers  coal 
free  from  bone,  slate,  and  other  impurities. 
This  conipany  pays  the  operators  by  check 
the  fifteenth  day  of  each  month,  thus  secur- 
ing them  against  losses  by  reason  of  bad 
debts,  storage  and  freight  rates.  The  com- 
pany employs  twenty-six  subinspectors,  who 
are  under  the  supervision  of  Mr.  W.  D.  Milne, 
chief  inspector.  Mr.  Milne's  headquarters 
arc  at  Bramwell,  and  he  makes  a  tour  of  in- 
spection of  each  tipple  at  least  once  a  week." 

So,  nlso,  there  is  contained  in  the  record  a 
letter,  headed  with  the  names  of  the  then  of- 
[175]ficers  of  what  is  termed  "Pocahontas  *Coal 
Company,  shippers  of  celebrated  Pocahontas 
coal."  On  this  letter  head  was  a  vignette, 
presumably  the  figure  of  Pocahontas.  Tliis 
letter  was  addressed  to  the  proprietors  of  the 
Indian  Ridge  Colliery,  ana  referred  to  the 
handling  by  the  Pocahontas  Coal  Company 
of  the  product  of  that  colliery.  The  Indian 
Ridc"  ('"Jliprv.  referred  to  in  this  letter,  is 
one  of  the  mines  represented  by  the  defend- 
ant in  this  cause.  The  operation  of  this 
mine  was  commenced  about  the  date  of  the 
letter,  and  its  product,  in  accordance  with 
the  genev.ll  agreement  already  stated,  was 
shipped  through  the  general  coal  agent,  the 
Pocahontas  Coal  Company. 

In  the  article  in  The  Iron  Belt,  above  re- 
ferred to,  there  is  also  a  statement  of  the  pro- 
duction from  188.T  to  1891  of  the  various 
mines  controlled  in  October,  1891,  by  the  Po- 
cahontas Company,  as  the  general  coal  agent 
of  all  the  mine  owners  or  operators.  This 
statement  showed  that  from  one  colliery  op- 
erating in  1883  the  number  of  collieries  had 
increased  to  nineteen  in  October,  1891. 

Under  the  coal  producers'  agreement,  as 
we  have  seen,  the  entire  product  of  the  mines 
in  the  Great  Flat  Top  coal  region,  intended 
for  rail  transportation  other  Uian  that  used 
for  coke,  was  to  be  consigned  to  the  general 
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coal  agent,  and  only  a  portion  of  sueh  prod- 
uct was  to  be  handled  by  the  ^neral  tide- 
water coal  agent,  whose  operations  were  to 
be  "subject  to  the  exclusive  control,  super- 
vision, and  direction  of  the  general  coal 
agent." 

We  have  already  referred  to  the  fact  that 
when  the  combination  referred  to  was 
formed,  the  coal  mined  from  the  Pocahontas 
or  No.  3  bed  had,  under  that  name,  an  es- 
tablished reputation.  Further  confirmatory 
evidence  of  this  fact  will  now  be  referred  to. 
Andrew  S.  McCreath,  chemist  to  the  State 
Geological  Survey,  of  Pennsylvania,  embodied 
the  results  of  much  research  and  personal  in- 
vestigation during  part  of  1882,  and  the  fall 
of  1883,  and  the  spring  of  1884,  in  a  work 
entitled  "Mineral  Wealth  of  Virginia,"  ex- 
tracts from  which  are  contained  in  the  rec- 
ord. At  page  110  he  mentions  the  existence 
of  numerous  openings  on  the  "Nelson  or  Po- 
cahontas coal  bed  (No.  3  of  the  section)," 
and  also  of  some  few  openings  *on  the  upper[176] 
beds.  No.  5  and  No.  6.  He  further  says  (p. 
110): 

"On  Coal  Branch,  the  Pocahontas  bed  (No. 
3)  has  been  extensively  mined  at  the  Poca- 
hontas mines  of  the  Southwest  Virginia  Im- 
provement Company." 

At  pt^  150  he  says: 

"The  section  at  Pocahontas  shows  the 
presence  of  at  least  three  workable  beds 
above  water  level,  although  almost  the  entire 
output  of  the  region  at  present  comes  from 
the  No.  3  Nelson  or  Pocahontas  bed. 

"This  handsome  coal  bed  is  everywhere 
present,  so  far  as  explored,  with  a  workable 
thickness,  being  11'  3'  in  IJie  vicinity  of  Po- 
cahontas, and  holding  its  workable  dimen- 
sions through  the  field  for  5  miles  eastward 
to  the  waters  of  Flipping  creek,  where  it  be- 
comes split  into  two  beds,  about  4%  and  5% 
feet  thick. 

"To  tbs  west  of  Pocahontas,  along  Laurel 
creek,  for  a  distance  of  8  miles,  the  bed 
carries  its  full  thickness  fairly  well,  and 
shows  nearly  the  same  section  for  a  long  dis- 
tance north  of  the  dividing  ridge  on  the  wa- 
ters of  the  Elkhorn  and  the  Tug  Fork  of 
Sandy. 

"The  good  quality  of  this  coal  has  been 
well  established  by  numerous  tests,  both  in 
the  laboratory  and  in  actual  practice." 

The  Pocahontas  Coal  Company  appears  to 
have  continued  to  act  as  general  coal  agent 
of  the  producers'  combination  until  the 
spring  of  1895,  about  the  time  of  the  appoint- 
men  of  a. receiver  for  the  Norfolk  A,  Western 
Railroad,  which  company,  as  will  be  remem- 
bered, was  a  party  to  the  original  agreement 
of  the  combination.  By  this  time  the  devel- 
opment of  the  coal  field  in  question  had 
largely  progressed,  and  a  number  of  addi- 
tional mines  were  being  operated.  A  new 
company,  called  the  Pocahontas  Company, 
was  chartered  on  March  12,  1895,  and  in 
1890  this  company  was  handling  the  cool 
produced  from  numerous  mines  in  the 
Pocahontas  field.  Agreements  were  mode, 
however,  by  the  complainants  in  March, 
1805,  directly  with  some  of  the  mine  owners 
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formerly  repreaentod  by  the  Pocahontas  Coal 
Compaay  (among  them  the  Southwest  Vir- 
ginia Improrement  Company),  by  which 
[lT7]agreemnta  complainanta  'were  constituted 
the  senenJ  factors  and  selling  agents  for  the 
product  of  tiie  mines  of  such  owners. 

The  product  of  the  Indian  Ridge  mine, 
now  represented,  as  we  have  said,  by  the  de- 
fendant, and  which  was  opened  in  the  spring 
of  1804,  when  it  ceased  to  oe  shipped  through 
the  Pocahontas  Coal  Company  as  general 
agent,  was  marketed  through  the  agency  of 
the  complainants  until  January  1,  1896. 
From  this  last-mentioned  date  until  Novem- 
ber 1,  1896,  the  product  of  the  mine  was 
shipped  through  the  Pocahontas  Company, 
the  complainants  having  become  the  sole 
agents  of  the  latter  company  for  tidewater 
and  line  trade. 

It  is  plainly  inferable  from  the  averments 
of  the  bill,  as  it  is  unquestionably  estab- 
lished by  tiie  evidence  in  the  record,  that 
from  January  1,  1885,  the  date  of  the  coal 
producers'  combination  referred  to,  the  prod- 
uct of  the  various  collieries  controlled  by  .the 
combination  was  tiniformly  termed  Poca- 
hontas coal,  and  the  evidence  shows  that  this 
appellation  was  made  use  of  as  well  upon 
bill  heads  and  advertising  matter  of  the  gen- 
eral coal  agent,  and  of  some,  at  least,  of  the 
producers,  as  upon  the  stationary  and  ad- 
vertising matter  of  Castner  &  Company, 
Limited,  the  general  tidewater  coal  agent. 

It  is  by  the  light  of  the  facts  just  stated 
that  we  come  to  consider  the  claim  made  in 
the  bill  that  the  complainants  are  the  exclu- 
sive owners  of  the  trademark  or  the  trade- 
name "Po<»hontas,"  as  applied  to  all  coal 
coming  from  the  Pocahontas  coal  field,  be- 
cause prior  to  April  1,  1895,  they  had  used 
the  same  by  the  license  and  permission  of  the 
Southwest  Virginia  Improvement  Company, 
and  subsequent  to  that  date  had  used  it  as 
owner  under  an  assignment  of  said  trademark 
or  tradename  to  them  from  the  Improvement 
Company.  There  is  no  evidence  whatever  in 
the  record  tending  to  show  any  express  li- 
cense to  complainants  or  their  predecessors 
from  the  Southwest  Virginia  Improvement 
Company,  authorizing  them  to  use  the  name 
"Pocahontas"  as  an  exclusive  tradename  or 
trademark  for  coal;  and  the  facts  which  we 
have  above  stated  render  it  absolutely  impos- 
sible that  thereshouldhavebeenany  such  valid 
license.  It  is  patent  that  the  word  "Poca- 
hontas," prior  to  the  formation  of  the  coal 
producers  combination  on  January  1,  1885, 
(•13]  indicated  'all  the  coal  coming  from  a  partic- 
ular seam  of  coal  known  as  the  Pocahontas 
vein.  When  the  combination  was  entered  in- 
to, creating  a  general  coal  agent  to  dispose 
of  all  the  coal  to  be  m.irketed  from  all  the 
collieries  which  were  then  being  worked  or 
might  thereafter  be  worked  in  the  Pocahon- 
tas region,  it  is  undoubted  that  the  name 
"Pocahontas"  was  applied  by  everybody  con- 
cerned, including  the  Southwest  Virginia 
Company,  as  indicating  coal  coming  from 
the  region,  without  reference  to  the  particu- 
lar mine  from  which  it  was  taken,  for  all  the 
coal  was  advertised  by  the  owners  and  gen- 
eral cnal  agent  under  the  name  of  Pocahon* 
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tas  coal,  and  was  contracted  for  and  shipped 
under  the  same  name.  Indeed,  during  the 
existence  of  the  original  combination  the 
complainants,  or  their  predecessors,  who  now 
assert  that  they  have  an  exclusive  right  to 
the  name  "Pocahontas"  as  designating  the 
coal  sold  by  them,  were  acting  as  tidewater 
agents,  under  the  supervision  and  control  of 
the  general  coal  agent,  for  all  the  mine  own- 
ers and  were  themselves  selling  the  ooal  lender 
the  name  referred  to  as  agents  of  the  owners, 
and  dealing  in  such  coat,  on  behalf  of  the 
owners  of  all  the  mines,  as  Pocahontas  coal. 
When  the  Pocahontas  Coal  Company  ceased 
to  act  as  the  general  coal  agent,  on  the  ap- 
pointment of  a  receiver  of  the  Norfolk  & 
Western  Railroad,  the  complainants,  who 
now  assert  the  exclusive  right  in  themselves 
to  the  name  "Pocahontas,"  became  the  prin- 
cipal agent  for  the  sale  of  the  coal  from 
some  of  the  mines,  among  the  number  one 
of  the  mines  controlled  by  the  defendant,  put- 
ting the  product  of  that  mine  upon  the  mar- 
ket, as  agent  of  the  owner,  as  Pocahontas 
coal. 

Destructive  as  is  this  state  of  the  proof 
of  the  assertion  that  there  was  a  license  to 
the  complainants  prior  to  189S  by  the  South- 
west Virginia  Improvement  Company,  th« 
existence  of  such  a  license  is  further  rebut- 
ted by  the  fact  that  there  is  no  evidence  of 
any  want  of  knowledge  by  the  Southwest 
Virginia  Improvement  Company  of  the  use 
by  the  Pocahontas  Coal  Company,  or  by  the 
producers  generally  of  the  designation  Poca- 
hontas as  uie  name  of  the  coal  mined  in  any 
and  all  of  the  collieries  in  operation  in  the 
region.  Indeed,  the  exaggerated  character 
of  the  assertion  of  the  complainants,  that 
prior  to  1895  they  'used  the  trademark  as[1703 
the  licensees  of  the  Improvement  Company, 
is  shown  1^  the  recora.  In  August,  1885, 
Castner  &  Company,  Limited,  was  under  the 
contract  the  general  tidewater  coal  agent, 
that  is,  such  agent  for  all  the  mine  owners 
in  the  Pocahontas  region.  Although  thus 
representing  the  owners,  this  corporation,  on 
the  25th  of  August,  1885,  filed  an  applica- 
tion for  the  registry  of  a  trademark,  in 
which  it  was  recited  that  Castner  &  Com- 
pany, Limited,  had  adopted  for  its  use  as  a 
trademark  for  coal  the  word  "Pocahontas," 
and  that  the  same  had  been  continuously 
used  by  said  corporation  "since  about  Janu- 
ary 1,  1885."  This  date,  it  will  be  remem- 
bered, was  when  the  corporation  referred  to 
became  the  general  tidewater  coal  agent  for 
the  producers  of  Pocahontas  coal.  In  an  affi- 
davit deposing  to  the  truth  of  the  statements 
contained  in  the  application,  it  was  stated: 

"lliat  said  corporation  (Castner  &  Co., 
Limited),  has  a  right  to  the  use  of  the 
trademark  therein  described;  that  no  other 
person,  firm,  or  corporation,  has  the  right  to 
such  use,  either  in  the  identical  form  or  in 
any  such  near  resemblance  thereto  as  might 
be  calculated  to  deceive." 

The  conflict  between  the  claim  of  license 
made  in  the  bill  and  these  sworn  assertions 
in  the  application  to  register  a  trademark 
requires  no  comment  The  record,  however, 
shows  a  further  contradiction.     Turning  *n 
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Exhibit  B,  att:iched  to  the  bill,  which  it  the 
alleged  assignment  of  trademark  made  in 
1895  by  the  Southwest  Virginia  Improve- 
ment Company  to  Castner  &  Company,  Lim- 
ited, and  under  which  complainants  claim  to 
be  the  owners  of  the  traaemark  "Pocahon- 
tas," as  applied  to  all  coal,  we  find  it  recites 
that  Castner  &  Company,  Limited,  had  been 
appointed  on  March  20,  189S,  the  agents  to 
sell  all  the  output  of  coal  of  the  mines  of 
the  Improvement  Company,  which  coal  "has 
become  known  under  the  trade  name  or 
mark,  'Pocahontas,'  by  adoption  and  con- 
tinuous use  thereof  by  the  said  corporation, 
the  Southwest  Virginia  Improvement  Com- 
pany." Besides  this,  the  document  states 
that  the  assignor,  the  Southwest  Virginia 
Improvement  Company,  "did  adopt,  on  or 
about  the  1st  day  of  July,  1882,  as  a  trade 
name,  or  mark,  the  word  'Pocahontas'  for 
(180]coal  mined  in  a  region  or  "field  opened  up 
and  operated  in  Tazewell  county,  Virginia,  in 
the  year  1882,  by  the  said  corporation,  the 
Southwest  Virginia  Improvement  Company, 
and  which  trade  name,  or  mark,  it  continued 
to  use  thereafter  in  its  coal-mining  operations 
in  said  region,  or  field,  from  the  date  afore- 
said, as  the  trade  name  or  mark,  for  all  coal 
mined  and  sold  by  it  up  to  the  present  time." 

Thus  we  have  Castner  &  Company,  Limit- 
ed, becoming  by  contract  an  i^ent  of  the 
mine  owners  to  sell  their  coal,  putting  it 
upon  the  market  as  Pocahontas  coal,  and 
dealing  with  it  as  such,  yet  filing  a  claim 
for  a  trademark  by  which  it  was  sought  to 
deprive  the  owners  of  the  designation  which 
appropriately  belonged  to  their  product.  We 
find  the  bill  verified  by  both  complainants, 
one  of  whom  made  oath  to  the  application 
for  a  trademark.  In  such  bill  it  is  asserted 
that  at  the  time  the  trademark  was  applied 
for  Castner  &  Company,  Limited,  were  not 
the  owners  of  the  trademark,  but  were  mere 
licensees  of  the  Southwest  Virginia  Improve- 
ment Company. 

And  also  it  appears  that,  when  in  1895 
the  complainants  became  the  principal 
agents  of  certain  of  the  mine  owners,  a 
monopoly  of  the  name  of  "Pocahontas"  as 
against  all  the  mine  owners  was  again 
sought  to  be  obtained  by  taking  a  transfer 
of  an  alleged  trade  mark  or  name  from  the 
Southwest  Virginia  Improvement  Company, 
the  statements  in  the  paper  reciting  such 
transfer  being  in  irreconcilable  conflict  with 
the  affidavit  to  the  application  for  a  trade- 
mark. 

But  putting  out  of  mind  these  contradic- 
tions, it  is  manifest  that,  long  prior  to  the 
purported  assignment  by  the  Southwest  Vir- 
ginia Improvement  Company  of  the  alleged 
trademark  or  tradename,  by  the  acts  of  all 
the  parties  concerned  in  the  production  and 
marketing  of  the  coal  (including  the  South- 
west Virginia  Improvement  Company,  Cast- 
ner &  Company.  Limited,  and  the  complain- 
ants), the  name  "Pocahontas"  indicated  the 
region  from  which  the  coal  in  question  came 
and  the  natural  quality  thereof,  and  applied 
indiscriminately  to  the  product  of  all  the 
mines  in  that  region,  producing  that  eharae- 
ter  of  coal. 
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Although  the  facts  which  we  have  referred 
to  make  inevitable  the  foregoing  deductions, 
nevertheless  we  state  a  few  additional  faet* 
which  make  the  situation,  if  possible,  yet 
clearer. 

*In  the  issue  of  October,  1891,  of  The  Iron[181] 
Belt,  already  referred  to,  the  region  in  ques- 
tion was  termed  the  Pocahontas  Flat  Top 
coal  region,  and  the  product  thereof  was  fre- 
quently referred  to  as  Pocahontas  coal  or 
Pocahontas  Flat  Top  coal.  So,  also,  in  the 
agreements  made  by  complainants  in  March. 
1895  (after  the  producers'  combination  had 
ceased  to  be  operative),  to  act  as  sales  agent 
for  the  product  of  certain  of  the  mines,  there 
is  contained  express  recognition  of  the  fact 
that  the  products  of  all  the  mines  in  that 
region,  whether  those  products  were  inspect- 
ed and  controlled  by  the  complainants  or 
not,  were  usually  designated  and  generally 
known  as  Pocahontas  coal.  Thus,  in  a  stip- 
ulation numbered  3  in  an  agreement  made 
by  complainants  with  the  Pulaski  Iron  Com- 
pany on  March  26,  1895,  it  is  recited: 

"It  is  agreed  by  the  parties  hereto  that 
the  'parties  of  the  second  part  may  act  ae 
selling  agents  for  other  producers  of  Poca- 
hontas coal,  provided  they  shall  become  and 
continue  to  be  the  exclusive  agents  of  such 
producers,  and  provided,  further,  that  the 
aggregate  amount  of  coal  sold  during  any 
year  for  the  party  of  the  first  part  shall  be 
less  than  2.615  per  cent  of  the  total  amount 
of  Pocahontas  coal  sold  by  the  parties  of  the 
second  part  during  that  year." 

And  in  a  supplementary  agreement  with 
the  same  company,  dated  December  28,  1896, 
it  is  said : 

"That,  until  the  expiration  of  the  said 
contract  of  26th  March,  1895,  according  to 
the  terms  thereof,  the  party  of  the  first  part 
will  sell  or  dispose  of  no  Pocahontas  coal 
whatever  save  through  the  agency  of  the  par- 
ties of  the  second  part. 

"The  parties  of  the  second  part  hereby 
promise  and  agree  that  in  the  event  of  the 
sfile  or  disposition  of  any  Pocahontas  coal  by 
any  producer  for  whom  they  may  at  any 
time  be  acting  as  sales  agent,  except  through 
the  agency  of  the  said  jMirties  of  the  second 
part,  that  they  will  at  once,  on  receipt  of 
written  notice  of  the  particulars  of  such  sale 
or  disposition  from  the  party  of  the  first 
part,  and  upon  its  written  request,  forth- 
with  terminate  its  agency  for  such  producer," 
etc. 

Again,  in  a  supplement  to  The  Daily  Tele- 
graph, a  publication  *at  Bluefleld,  West  Vir-[18S] 
ginia,  such  supplement  being  entitled  "Po- 
cahontas Flat  Top  Coal  Field  Industrial  Edi- 
tion," the  product  of  the  region  referred  to 
is  frequently  spoken  of  as  Pocahontas  coal  or 
Pocahontas  coke,  etc.  And,  as  bearing  upon 
the  claim  made  in  the  bill,  that  the  coal 
from  this  field  had  acquired  a  great  reputa- 
tion in  the  markets  of  the  world  by  reason -of 
the  expenditures  of  time  and  money  made  by 
complainants  "in  inspecting,  selecting,  grad- 
ing, and  otherwise  maintaining  the  su- 
perior quality  and  purity  of  the  said 
coal,"  we  call   attention   to  a   lengthv  ad- 
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vertiseznent  of  the  complainants  contained 
in  the  publication  just  referred  to,  in  which 
appeared  no  allusion  to  an  inspection  of  the 
product,  but  wherein  it  was  clearly  recog- 
nized that  the  wide  reputation  of  Pocahon- 
tas coal  was  the  result  of  making  known  the 
inherent  excellent  quality  of  the  article  it- 
self. The  product  of  the  mines  represented 
by  the  complainants,  among  which  mines 
was  the  Indian  Ridge  mine,  now  represented 
by  the  defendant,  is  frequently  referred  to  in 
the  card  as  Pocahontas  coal.  We  excerpt 
portions  of  the  card  in  the  margin.f 
[1831  'Now,  this  advertisement  of  the  complain- 
ants makes  it  clear  that  they  were  offering 
for  sale,  not  the  particular  product  of  any 
one  mine,  but  that  the  Pocahontas  coal  which 
they  advertised  was  derived  from  numerous 
collieries  within  the  Pocahontas  region.  In- 
deed, when  it  is  considered  that  coal  from 
the  Indian  Ridge  mine,  which  the  defendant 
now  represents,  was  for  a  time  represented 
by  the  complainants,  and  the  coal  therefrom 
sold  by  them  as  Pocahontas  coal,  the  con- 
tention now  advanced  amounts  but  to  this, 
that  an  agent  can  deprive  the  principal  of 
his  property  by  appropriating  it  to  himself, 
and  that  t-omplainants,  because  they  were  in- 
trusted, first,  in  a  subordinate  capacity  as 
tidewater  agents  by  many  of  the  mine  own- 
ers, and  then  in  a  more  enlarged  capacity  as 
general  agent,  with  power  to  represent  and 
act  for  the  producers,  have  come  into  the  po- 
sition where  they  can  virtually  exercise  a 
monopoly  of  sale  as  to  the  product  of  all 

tCASTNER  A  CURRAN. 
Are  the  Ueoeral  Agents  (or  the  sale  of 
Pocahontas  Flat  Top  Smokeless  Semt-Bltuml- 
nous  Coal. 
Having  satisfied  themselves  by  ezhaastlve 
analyses  and  tests  that  Pocahontas  coal  was  on- 
equaled  as  a  steam  fuel,  they  determined  to 
leave  nothing  undone  to  demonstrate  this  (act 
and  establish  Its  reputation  aa  second  to  no  oth- 
er coal,  and,  owing  to  their  energetic  efforts  and 
Judicious  advertising,  rocabontas  coal  to-day 
enjoys  the  unique  distinction  of  being  the  only 
coal  In  the  world  that  has  been  officially  In- 
dorsed by  tbe  govemmentg  of  Great  Britain  and 
the  United  States.  It  Is  always  used  In  test- 
ing the  speed  o(  government  cruisers  built  on 
the  Atlantic  seaboard,  tbe  Secretary  of  the  Navy 
having  Issued  an  order  to  this  effect  several 
years  ago.  The  Cunard  and  White  Star  Steam- 
ship Companies  use  it  exclusively  on  their  east- 
em  voyages,  and  with  It  have  made  all  their 
great  speed  records  o(  recent  years.  It  Is  con- 
ceded to  be  the  best  fuel  for  locomotives  and 
stationary  engines,  and  its  supremacy  as  a 
steam  fuel  is  now  established  beyond  dispute. 

TH»  BECOBD  OF  POCAHONTAS   COAL  IS  THE    MOST 
BCMAnKABLK  IN  THI  HI8T0BX  OP  THB  TBAUi:. 

The  first  mine  was  opened  In  1883,  the  ship, 
ments  (or  that  year  amounting  to  only  T3,uoo 
tons. 

In  1805  there  were  thirty-eight  collieries  in 
operation,  whose  output  (Including  tonnage  con- 
verted Into  coke)   aggregated  3,500,000  tonv. 

Not  only  Is  this  coal  famous  for  the  immense 
growth  of  its  tonnage,  but  its  reputation  has 
also  Increased,  until  to-day  It  enjoys  the  dis- 
tinction of  having  been  officially  Indorsed  as  tbe 
test  American  ateam  coal  by  the  United  State* 
Kavu  Department,  the  United  States  War  De- 
partment, the  British  Minister  at  WasMtigton, 
all  the  leading  steamship,  railroad,  and  monii- 
farturing  companies,"  etc. 
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the  mines  in  the  Pocahontas  region  by  com- 
pelling every  mine  owner  in  the  Pocahontas 
field  to  offer  no  coal  on  the  market  unless  the 
description  be  qualified,  or  unless  the  ooal 
be  confided  for  sale  to  the  complainants. 

It  is  insisted,  however,  that  the  appellate 
court  should  have  complied  with  the  request 
contained  in  the  petition  for  a  rehearing, 
and  remanded  the  cause  to  permit  further 
proofs  in  support  of  the  material  allegations 
of  the  bill.  In  Mast,  F,  d  Co.  v.  Stover  Mfg. 
Co.  177  U.  S.  485,  ante,  856,  20  Sup.  Ct.  Rep. 
706,  we  considered  the  question  as  to  the  ^w- 
er  of  a  circuit  court  of  appeals,  in  review- 
ing the  action  of  a  circuit  court  in  allowing 
a  temporary  injunction  pendente  lite,  upon 
afildavits,  to  consider  the  case  upon  the  merits 
and  direct  a  final  decree  dismissing  the  bill. 
It  was  held  that  the  propriety  of  the  exercise 
of  such  a  power  must  be  determined  from  the 
circumstances  of  the  particular  case.  And 
it  was  added: 

•"If  the  showing  made  by  the  plaintiff  be[184l 
incomplete;  if  the  order  for  tbe  injunction 
be  reversed  because  injunction  was  not  the 
proper  remedy,  or  because  under  the  particu- 
lar circumstances  of  the  case  it  should  not 
have  been  granted;  or  if  other  relief  be  pos- 
sible, notwithstanding  the  injunction  be  re- 
fused,— then,  clearly,  the  case  should  be  re- 
manded for  a  full  hearing  upon  pleadings 
and  proofs.  But  if  the  bill  be  obvxously  de- 
void of  equity  upon  its  face,  and  such  inva- 
lidity be  incapable  of  remedy  by  amendment; 
or  if  the  patent  manifestly  fail  to  disclose  a 
patentable  novelty  in  the  invention, — ^we 
know  of  no  reason  why,  to  save  a  protracted 
litigation,  the  court  may  not  order  the  bill 
to  be  dismissed." 

As  respects  the  case  at  bar,  we  are  satisfied 
from  the  avermeuts  of  the  bill  and  the  proof 
that  no  supplementary  evidence  could  be  of- 
fered which  would  alter  the  indubitable  con- 
clusion that  no  exclusive  right  to  the  trade- 
mark or  tradename  "Pocahontas"  exists  in 
the  complainants.  Further,  we  concur  in  the 
conclusion  of  the  circuit  court  of  appeals 
that  the  bill,  upon  its  face,  ia  devoid  of  eq- 
uity. It  is  fairly  to  be  inferred  from  tbe 
averments  of  the  bill  that  it  charges  that, 
while  acting  as  agents  of  the  owner  of  one  of 
the  mines  represented  by  the  defendant,  and 
of  the  owners  of  many  other  mines  in  the 
same  region  or  field,  there  was  applied  by  the 
complainants  to  the  product  of  all  the  mines 
the  appropriate  designation  Pocahontas  coal, 
a  description  which  applied  to  all  the  coal 
produced  by  the  operators  in  that  region,  and 
which  was  correctly  descriptive  of  such  prod- 
uct. Whether,  as  claimed,  the  reputation 
of  the  coal  was  enhanced  by  careful  inspec- 
tion and  grading  by  the  complainante  or 
their  predecessors,  is  left  conjectural  by  the 
record.  But  if  it  be  conceded  that  the  proof 
on  this  branch  of  the  case  was  certain,  it 
could  operate  no  change  of  result  In  in- 
snecting  and  grading  the  coal,  complainant* 
and  their  predecessors  were  but  agents  of  the 
mine  owners.  Certainly,  the  agent  cannot 
be  heard  to  say  that  he  may  appropriate  to 
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himself  the  name  belonging  to  the  product  of 
his  principal,  or  that  he  may  affix  the  name 
to  eoal  for  hie  own  purposes,  and  not  for  the 
benefit  and  advantage  of  his  principal. 
Keeping  in  mind  the  circumstances  under 

tl86]wliich  the  complainants  'made  whatever  use 
they  did  malce  of  the  appellation  "Pocahon- 
tas," as  applied  to  coal  produced  from  the 
Pocahontas  coal  region,  we  can  perceive  no 
just  ground  tor  the  claim  that  there  was  un- 
fair competition  in  trade,  by  reason  of  the 
acts  averred  to  have  been  committed  by  the 
defendant.  In  substance,  the  alleged  wrong- 
ful acts  were  averred  to  consist  in  the  adver- 
tising in  various  forms  by  the  defendant  of 
the  coal  handled  by  him,  as  "Pocahontas" 
coal,  when  in  fact  such  coal  is  a  "very  inferior 
and  very  impure  coal."  It  was  also  averred, 
in  the  alternative,  that  such  acts  were  done 
with  the  intent  to  cause  the  purchasers  of 
taid  coal  to  believe  "that  the  same  was  sold 
by  your  orators,  or  is  of  tA«  quality  of  that 
sold  by  your  orators."  The  effect  of  the  ad- 
vertising of  the  coal  handled  by  the  defend- 
ant, as  "Pocahontas"  coal,  it  is  also  asserted, 
is  that  purchasers  of  the  coal  dealt  in  by  the 
defendant  are  liable  to  and  will  be  deceived 
by  such  representations  into  purchasing  such 
coal  "as  your  orators'  superior  and  specially 
selected  coal."  It  is  further  averred  that 
purchasers  have  in  fact  been  so  deceived,  and 
that  the  "reputation  of  your  orators'  'Poca- 
hontas' coal  has  thereby  been  tainted." 
Leaving  out  of  view  the  emphatic  denial  of 
the  defendant,  that  the  coal  handled  by  him 
is  in  any  wise  inferior  to  that  handled  by  the 
complainants,  it  is  plain  from  the  averments 
in  the  bill  that  the  alleged  inferiority  in  the 
coal  is  grounded  upon  the  supposition  of  a 
want  of  careful  inspection  and  grading.  We 
do  not  think,  however,  that  if  it  were  a  fact 
that  it  had  become  generally  known  and  rec- 
Oi^i/ed  by  the  public  that  the  complainants, 
while  in  the  employ  of  the  coal  producers 
of  the  Pocahontas  coal  field,  inspected  and 
graded  the  product  of  the  mines  in  such  man- 
ner as  tliat  thereby  the  reputation  of  the  coal 
was  enhanced,  that  the  owners  of  mines 
producing  Pocahontas  coal  thereby  lost  their 
right  to  designate  their  coal  by  its  appropri- 
ate name,  because  of  the  possibility  that  some 
person,  by  reason  of  the  coal  being  termed 
what  it  really  was,  might  be  induced  to  be- 
lieve that  it  was  still  inspected  by  complain- 
ants. 

As  we  have  already  said,  in  its  final  analy- 
sis, the  right  which  the  complainants  assert 
amounts  but  to  the  contention  that  because 
at  one  time  they  were  the  agents  of  the  own- 

[186]ers  of  coal  'mined  from  the  Pocahontas  field, 
and  had  sold  the  same  as  agents  for  the 
owners  under  its  correct  name,  they  thereby 
devested  the  owners  of  their  property,  and 
have  acquired  a  monopoly  of  selling  all  the 
eoal  from  the  Pocahontas  field  under  its  ap- 
propriate name.  We  think  there  was  no  er- 
ror in  the  decree  of  the  Circuit  Court  of  Ap- 
peaU.  and  it  i»  therefore  affirmed. 
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HENRY  P.  CLARKE,  Plff.  in  Brr., 

V. 

NANCY  B.  CLARKE,  John  H.  Perry,  Guar- 
dian ad  Litem  of  Nancy  B.  Clarke,  and 
Henry  P.  Clarke,  as  Administrator  of  the 
Personal  Estate  of  Julia  Clarke,  Deceased. 

(See  8.  C.  Beporter's  ed.  186-195.) 

Conversion  of  real  property  6y  wiU —  effect 
of  probate  in  other  state—determination 
by  court  where  land  lies. 

1.  The  equitable  conversion  of  real  property 
Into  personalty  by  will  Is  a  matter  wltbln  the 
ezclnstve  province  of  the  courts  of  the  state 
In  which  the  land  lies  to  determine,  although 
the  will  was  made  and  has  been  probated  at 
the  domlcll  of  the  testator  In  another  state, 
where  It  Is  construed  to  work  such  conver- 
sion of  the  real  property  wherever  situated, 
and  it  Is  Immaterial  that  the  executor  has 
not  assumed  to  make  any  conveyance  of  the 
property. 

3.  The  local  law  of  a  state  Is  taken  by  the 
Supreme  Court  of  the  United  States  as  an- 
nounced by  the  state  court  o(  last  resort. 

8.  The  Interest  of  a  minor  devisee  In  land  sit- 
uated In  another  state  cannot  be  determlnad 
In  a  suit  to  construe  the  will,  in  which  a 
Buardlan  ad  litem  is  appointed  for  the  Infant, 
as  neither  the  executor  nor  trustee  under  the 
will  nor  the  guardian  ad  Utem,  nor  any  other 
person  assuming  to  represent  the  minor  In 
that  state,  has  authority  to  act  for  the  minor 
in  resiiect  to  real  estate  beyond  the  Jurisdic- 
tion of  the  court  and  situated  in  another 
state. 

4.  A  decision  by  the  conrts  of  the  domlcll  of 
a  testatrix,  that  her  will  worked  a  conversion 
into  personalty  of  all  her  real  property,  where- 
ever  situated,  is  not  conclusive  upon  the 
conrts  of  a  sister  state  In  respect  to  the  ef- 
fect of  the  will  upon  the  title  to  real  property 
in  that  state. 

[No.  216.] 

Argued  April  9, 10,  1900.    Decided  May  tl, 

1900. 

IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut  to  review  a 
decision  affirming  a  decree  which  refused  to 
accept  a  probate  decision  in  another  state  as 
oonclusive  upon  the  title  to  real  property  in 
that  state.     Affirmed. 

See  same  case  below,  70  Conn.  195,  39  AtL 
155,  and  70  Conn.  483,  40  Atl.  111. 

Statement  by  Mr.  Justice  Wbitei 

'This  writ  of  error  was  procured  for  the[188] 
purpose  of  obtaining  the  reversal  of  a  judg- 
ment of  the  supreme  court  of  errors  of  the 
state  of  Connecticut,  which,  as  respected  real 
estate  situated  in  the  state  of  Connecticut, 
refused  to  follow  and  apply  a  judgment  of  the 
supreme  court  of  South  Carolina  interpret- 
ing and  construing  the  will  of  Julia  H. 
Clarke. 


NOTC — Ai  to  effect  of  prolate  of  totn  4fi  am- 
other  itate — see  Martin  v.  Stovall  (Tenn.)  48 
L.  R.  A.  ISO,  and  note. 

A$  to  rquitable  conversion  of  real  property 
into  pertonaltv — see  Cottmnn  v.  Orace  (N.  I.) 
S  L.  R.  A.  145,  and  note.  Bee  also  note  to 
BuUard  v.  Chandler  (Mssa.)  B  L.  R.  A.  104. 

178  V.  n. 


Digitized  by 


Google 


1899. 


Clarke  ▼.  Clabkk. 


180-189 


The  facto  fr<xn  which  the  legal  questions 
presented  arise  are  as  follows: 

Henry  P.  Clarke  and  Julia  Hurd  intermar- 
ried in  New  York  in  1886,  and  immediately 
thereafter  went  to  South  Carolina,  where 
they  afterwards  continuously  resided.  Mrs. 
Clarke  died  on  February  10,  1894,  owning 
real  and  personal  property  in  South  Caro- 
lina, and  also  real  estate  situated  in  Con- 
necticut. Two  daughters  survived,  one 
Nancy  B.,  aged  five  years,  the  other,  Julia, 
aged  about  two  months. 
CIST]  *A  will  and  codicil  executed  by  Mrs.  Clarke 
were  duly  established  in  the  court  of  probate 
for  Eichland  county,  in  the  state  of  South 
Carolina.  The  will  contained  the  following 
provisions: 

"Fifth.  The  rest,  residue,  and  remainder 
of  my  estate,  real  and  personal,  of  whatever 
description  or  wheresoever  situated,  I  give, 
devise,  and  bequeath  as  follows:  One  half 
thereof  to  my  husband,  Henry  P.  Clarke,  and 
one  half  thereof  to  my  said  husband  in  trust 
for  my  daughter,  Nancy,  until  she  becomes 
twenty-five  years  of  age,  and  then  to  pay  the 
whole  stun  over  to  her.  But  if  she  shall 
marry  before  that  age  with  the  consent  and 
approval  of  her  father,  or,  in  case  of  his 
death,  with  the  consent  and  approval  of  her 
then  gruardian,  then  I  direct  that  one  half  of 
her  share  shall  be  paid  to  her  upon  her 
marriage  and  the  other  half  when  she  be- 
oomes  twentv-flve. 

"In  case  I  shall  leave  surviving  me  one  or 
more  children  beside  my  daughter  Nancy, 
then  I  direct  that  the  said  rest,  residue,  and 
remainder  of  my  estate  shall  be  divided 
equally  among  my  said  husband  and  all  of 
my  children,  share  and  share  alike,  my  hus- 
buid  and  my  children  sharing  per  capita, 
and  the  shares  of  said  children  to  be  held  in 
trust  as  above  provided  in  the  case  of  Nancy 
as  being  the  only  one. 

"And  I  give,  devise,  and  bequeath  the  said 
rest,  residue,  and  remainder  as  aforesaid,  to 
each  and  to  their  heirs  and  each  of  them  for- 
ever." 

The  infant  daughter  Julia  died  shortly 
after  her  mother,  in  the  month  of  May, 
1894,  owning  no  property  in  Connecticut  ex- 
cept such  as  had  devolved  on  her  under  the 
will  of  her  mother. 

Henry  P.  Clarke,  as  executor  of  the  last 
will  and  testament  of  his  wife,  Julia  H. 
Clarke,  and  trustee  of  the  estate  of  Nancy 
B.  Clarke,  his  infant  daughter,  brought  suit 
in  June,  1806,  against  said  Nancy  B.  Clarke, 
in  the  circuit  court  for  the  fifth  judicial  cir- 
cuit of  South  Carolina,  praying  for  the 
"judgment  and  direction  of  the  court  in  re- 
gard to  the  true  construction  of  said  will, 
and  e^poeially  the  fifth  and  residuary  para- 
graph thereof,  and  as  to  his  powers  and 
duties  as  such  executor  and  trustee  under 
said  will  in  the  prcinises  and  for  such  fur- 
ther relief  as  may  be  just  and  proper." 
[188]  *A  guardian  ad  litem  was  appointed  for  the 
infant  defendant,  who  duly  answered,  and, 
after  hearing,  the  court  decreed  that  the  will 
of  the  testatrix,  Julia  H.  Clarke,  worked  an 
equitable  conversion  into  personalty  at  the 
time  of  her  death  of  all  her  real  estate  of 
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whatsoever  description  and  wheresoever  situ- 
ated; that  the  plaintiff  as  executor  should 
receive,  administer,  and  account  for  ths 
same  as  personalty;  that  he  was,  by  the  said 
will,  authorized  and  empowered  to  sell  and 
convey  the  same  for  the  purpose  of  execut- 
ing the  will,  and  leave  was  given  to  apply  for 
further  orders  and  directions  upon  the  foot 
of  the  decree.  This  judgment  w.os,  upon  ap- 
peal, affirmed  by  the  supreme  court  of  South 
Carolina.     46  S.  C.  230,  24  S.  E.  202. 

The  controversy  in  the  courto  of  Con- 
necticut was  commenced  by  the  filing,  in  the 
probate  court  for  the  district  of  Bridgeport, 
of  a  petition  on  behalf  of  Henry  P.  Clarke  as 
administrator  of  the  estate  of  his  deceased 
daughter  Julia  Clarke,  he  having  been  ap- 
pointed such  administrator  oy  the  proper 
court  in  Connecticut.  In  the  petition  it 
was  recited  that  Julia  had  died  intestate, 
leaving  real  estate  in  the  district,  and  that 
divers  persons  claimed  to  be  entitled  to  have 
the  said  real  estate  set  apart  and  distributed 
to  them,  and  the  court  was  asked  to  hear  the 
claims  of  said  parties  and  ascertain  to  whom 
the  estate  should  be  apportioned.  A  guar- 
dian ad  litem  having  been  appointed  by  the 
court  for  Nancy  B.  Clarke,  the  application 
was  heard,  and  a  decree  was  entered  finding 
that  she  was  the  sole  heir  and  distributee  of 
her  deceased  sister  Julia.  The  Connecticut 
law,  which  devolved  on  NanCT  the  whole  of 
the  real  estate  of  Julia,  differed  from  the 
law  of  South  Carolina,  by  which  the  estate  of 
Julia,  both  real  and  personal,  passed  equally 
to  the  father  and  to  Nancy  the  surviving 
sister. 

Henry  P.  Clarke,  individually,  appealed 
from  the  decision  of  the  probate  court  to  the 
superior  court  of  the  county  of  Fairfield. 
That  court  filed  its  findings  stating  the  facts 
concerning  the  controversy,  and  reserved  tiie 
resulting  questions  of  law  to  the  supreme 
court  of  errors  of  the  state,  which  court 
recommended  that  the  decree  of  the  probate 
court  be  afiirmed.  70  Conn.  195,  39  Atl.  155. 
Thereupon  the  superior  court  of  Fairfield 
county  entered  a  decree  in  conformity  to  the 
mandate  to  it  directed.  *In  the  body  of  the[18% 
decree  the  court  referred  to  the  contention  be- 
tween the  parties,  and  stated  the  one  perti- 
nent to  the  issue  now  before  us,  as  follows: 
"Upon  the  facto  aforesaid  tiie  appellant 
claimed  and  contended  that  the  decision  and 
decree  of  the  circuit  court  for  the  fifth  judi- 
cial circuit  of  the  state  of  South  Carolina, 
being  the  court  of  common  pleas  and  general 
sessions  for  Kichland  county,  allirmed  by  the 
supreme  court  of  said  state  ( 40  S.  C.  230,  24 
S.  K.  202),  in  the  case  of  Henry  P.  Clarke, 
executor  and  trustee,  against  Nancy  K. 
Clarke,  in  ito  interpretation  and  construction 
of  the  will  of  the  said  Julia  H.  Clarke,  to  the 
effect  that  said  will  worked  an  equitable  con- 
version into  personalty  at  the  time  of  her 
death  of  all  the  real  estate  of  the  testatrix, 
wherever  situated,  was  binding  and  conclu- 
sive on  the  courto  of  this  state  in  his  favor 
in  this  proceeding,  and  that  to  hold  other- 
wise would  be  to  deny  full  faith  and  credit 
to  the  judicial  proceedings  and  judgment  of 
the  state  of  South  Carolina,  and  would  be  in 
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eontravention  of  section  1,  article  4,  of  the 
Conrtitution  of  the  United  States." 

An  appeal  was  taken  from  the  decree  of  the 
•uperior  court.  The  supreme  court  of  errors 
of  Connecticut,  although  it  remarked  that 
the  appeal  was  unnecessary,  as  its  prior  judg- 
ment had  settled  the  controversy  between 
tiie  parties,  yet  entertained  the  appeal,  and 
affirmed  the  decree  below.  70  Conn.  483,  40 
Atl.  111. 

Mr.  lie  Box  ^«  TonmAiui  argued  the 
cause  and,  with  Mr.  John  8.  Vomer,  filed  a 
brief  for  plaintiff  in  error: 

Where  a  person  occupies  a  representative 
capacity,  and  has  a  personal  interest  under 
the  instrument  giving  him  the  representa- 
tive character,  he  is  bound  by  a  judgment  to 
which  he  was  a  party  in  either  capacity. 

Manigault  v.  Holmes,  Bail.  Eq.  283 ;  Small 
▼.  Small,  16  S.  C.  64;  Vemer  v.  Bookman, 
S3  S.  C.  398,  31  S.  E.  283;  Morton  v.  Pack- 
vood,  3  La.  Ann.  173;  Denegre  v.  Denegre, 
33  La.  Ann.  680;  Fouchi  v.  HarUon,  78  Ga. 
410,  3  S.  E.  330;  DonifeUer  v.  Beyl,  7  Kan. 
App.  606,  62  Pac.  468 ;  Colton  r.  Onderdonk, 
69  Cal.  165,  58  Am.  Rep.  556,  10  Pac.  395; 
Stewart  v.  Montgomery,  23  Pa.  410;  Kerri- 
son  V.  Steioart,  93  U.  8.  155,  23  L.  ed.  843; 
Corcoran  v.  Chesapeake  d  0.  Canal  Co.  94  U. 
8.  741,  24  L.  ed.  190. 

In  South  Carolina  a  bill  for  the  distribu- 
tion of  an  infant's  estate  may  proceed  with- 
out making  an  administrator  of  the  infant 
a  party. 

Markley  v.  Bingletary,  11  Rich.  Bq.  393. 

Where  the  judgment  is  conclusive  Between 
the  parties  in  the  state  where  it  was  ren- 
dered, it  is  equally  so  in  every  other  state 
and  court  in  the  United  States. 

ChrUtmaa  v.  Russell,  5  Wall.  290,  18  L. 
ed.  475. 

The  will  being  the  will  of  a  South  Caro- 
linian, and  all  the  beneficiaries  under  the 
reniduary  clause  being  domiciled  in  that 
state,  we  submit  that  the  courts  of  that 
state,  which  assumed  jurisdiction,  had  ju-* 
risdiction  of  the  parties  and  the  question  ns 
to  menning  of  that  will,  although  it  indirect- 
Iv  affected  lands  outside  of  that  state. 
'  Massie  r.  V/atts,  6  Cranch,  160,  3  L.  ed. 
185 ;  Kildare  v.  Eustace,  1  Vem.  419 ;  Toller 
V.  Carteret,  2  Vem.  494 ;  Penn  v.  Baltimore, 
1  Ves.  Sr.  444. 

Tt  has  been  held  that  a  suit  for  specific 
performance  of  a  contract  for  the  convey- 
ance of  lands  proceeds  in  personam,  and  may 
be  maintained  in  any  court  of  equity  which 
has  jurisdiction  of  the  parties,  even  if  the 
land  lies  in  another  state  or  foreign  country. 

Hroxcn  v.  Desmond,  100  Mass.  269. 

The  law  of  the  domicil  governs  in  the  in- 
terpretation of  wills. 

Story.  Confl.  Laws,  iS  479a,  479c;  Fan 
Bieenwyek  v.  Washburn,  69  Wis.  610.  17  N. 
W.  289 ;  Barrison  v.  Jfiaon,  9  Pet  484,  9  L. 
ed.  202:  Trotter  r.  Trotter,  4  Bligh  N.  R. 
602;  Chamberlain  v.  Jfapier,  L.  R.  16  Ch. 
Siv.  614;  Caruthers  v.  Corbin,  38  6a.  86; 
Stoff  V.  McOinn,  178  Til.  46.  62  N.  E.  1048; 
Brown  V.  Brown,  86  Tenn.  277.  6  S.  W.  869, 
7  8.  W.  648;  Black,  Judg.  {  922. 
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Actions  or  proceedings  to  set  aside  wilU 
or  test  their  validity  are  generally  proceed- 
ings in  rem,  while  suits  for  their  construe 
tion  are  in  personam. 

Freeman,  Judg.  i  608;  Broum  v.  Brotcn, 
86  Tenn.  277,  6  S.  W.  869,  7  S.  W.  040;  Free- 
man V.  Aldersoii,  119  U.  S.  187,  30  L.  ed. 
373,  7  Sup.  Ct.  Kep.  106. 

Mr.  S.  F.  Plilllips  also  argued  the  cause 
and,  with  Mr.  F.  D.  AIcKenney,  filed  a  fur* 
ther  brief  for  plaintiff  in  error. 

Mr.  Le  Roy  F.  Youmans  also  filed  a  sep- 
arate brief  for  plaintiff  in  error. 

Mr.  John  H.  Perry  argued  the  cause 
and,  with  Mr.  Winthrop  B.  Perry,  filed  a 
brief  for  defendants  in  error: 

The  courts  of  one  state  will  not  recognize 
the  rights  of  courts  in  other  states  to  affect 
directly  the  title  to  real  estate  in  the  former. 
The  most  that  can  be  done  is  to  allow  for- 
eign courts  having  jurisdiction  of  the  par- 
ties to  compel  conveyances  by  the  owner,  and 
recognize  as  valid  title  so  acquired. 

Farmers'  Loan  d  T.  Co.  v.  Postal  Teleg. 
Co.  56  Conn.  334,  11  Atl.  184. 

The  law  of  the  domicil  has  no  efficacy  when 
the  subject  is  real  estate. 

Ijamar  v.  Scott,  3  Strobh.  L.  562;  Beall  v. 
Lowndes,  4  8.  C.  N.  S.  258;  A.brams  v.  Most- 
ley,  7  8.  C.  N.  S.  160;  Cureton  v.  Mills,  13  S. 
C.  409,  36  Am.  Rep.  700. 

The  judgment  of  the  South  Carolina  court, 
so  far  as  it  was  intended  to  affect  Connecti- 
cut land  by  determining  that  the  will  law- 
fully directed  and  empowered  the  executor 
to  sell  and  convert  that  land,  wae  beyond 
the  power  of  the  South  Carolina  court  to 
render,  because  it  was  confessedly  beyond  its 
power  to  enforce. 

Johnson  V.  Mallory,  74  Cal.  430,  16  Pac 
22S:  Dicey,  Confl.  Laws  (1896)  pp.  215,  365. 

The  element  of  consent  would  have  been 
neecfisary  to  bind  the  parties  as  to  the  Con- 
necticut land,  and  the  infant  could  not  give 
any  such  consent. 

Whitesides  v.  Barber,  24  8.  C.  878. 

And  even  if  Nancy  Clarke  could  have  law- 
fully consented  to  the  action  taken,  the  Con< 
necticut  court  might  properly  refuse  to  be 
bound  thereby  because  of  the  considerations 
of  public  policy  involved. 

Hpringei-  v.  'Sh(M>etider,  118  N.  C.  33,  23  8. 
E.  976 ;  Cole  v.  Cunninqham,  133  U.  8.  107, 
33  L.  ed.  638,  10  Sup.  Ct.  Rep.  269. 

*Mr.  Justice   Wlilte,  after   making  thp[189] 
foregoing  statement,  delivered  the  opinion  of 
the  court; 

The  supreme  court  of  errors  of  Connecti- 
cut held  that  the  will  of  Julia  H.  Clarke, 
wife  of  the  plaintiff  in  error,  did  not  at  the 
time  of  her  death  work  an  equitable  con- 
version into  personalty  *of  the  real  e8tnt<>{190) 
situated  in  the  state  of  Connecticut,  and. 
-consequently,  that  though  personal  property 
might  be  governed  by  the  law  of  the  domicil, 
real  estate  within  Connecticut  was  controlled 
by  the  law  of  Connecticut,  and  hence  that 
Nancy  B.  Clarke,  as  surviving  sister  of  Julia 
Clarke,  inherited,  under  the  laws  of  Con- 
necticut, to  the  exclusion  of  the  father,  the 
interest  of  the  deceased  sister  Julia  in  the 
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,,:•,■  i^*'  estate  in  Connecticut  which  had  passed 

"''^  to  Julia  by  the  will  of  her  mother.    It  is  as- 

'  ;'  signed  as  error  that  in  so  deciding  the  Conr 

'''"'  necticut  court  refused  full  faith  and  credit 

to  the  decree  of  the  courts  of  South  Carolina, 

wherein  it  was  adjudged  that  the  will  of  Mrs. 

Clarice  had  the  effect  of  converting  her  real 

estate,  wherever  situated,  into  personalty; 

the  deduction  being  that  as  under  the  South 

'if';-  Carolina  decision  the  real  estate  situated  in 

-'  Connecticut    became   personal    property,   it 

---'  was  the  duty  of  the  Connecticut  court  to 

-  -  hare  decided  that  the  land  passed  by  the  law 

--- -'  of  South  Carolina  and  not  according  to  the 

hi!.'  law  of  Connecticut,  and  hence,  that  instead 

of  treating  the  daughter  Nancy  as  the  owner 

•■-.-  of  the  whole  of  the  real  estate,  it  should  have 

i-ji'  recognized  the  father  as  having  a  half  inter- 

■.;•;■  est  therein.    And    the    correctness    of    this 

..%  proposition  is  really  the  only  question  which 

V  the  assignment  of  errors  presents  for  our  de- 

,.  eision. 

.,  The  argument  at  bar  has  talcen  a  wide 

range,  and  the  various  legal   principles  by 

which  it  was  deemed  that  a  solution  of  the 

.  ,  controversy  might  be  facilitated  have  been 

^  supported  by  a  very  elaborate  reference  to 

authority.    We  do  not  deem  it  necessary, 

,1].  however,  to  critically  review  the  cases  cited 

and  the  observations  of  text  writers  which 

were  relied  on  in  argument,  nor  to  analyze 

.  '  ^  the  contentions  which  it  is  asserted  those 

'.,  authorities  sustain.    We  say  this,  because, 

'''■  in  our  opinion,  the  matter  at  issue  may  be 

disposed  of  by  the  application  of  two  well- 

'■-\  demied  and  elementary  legal  principles. 

:'  '  It  is  a  doctrine  firmly  established  that  the 

'>.^  law  of  a  state  in  which  land  is  situated  con- 

' '  trols  and  governs  its  transmission  by  will  or 

"-'°  its   passage   in    case    of    intestacy..    This 

familiar  rule  has  been  frequently  declared  by 

''■•'  this  court,  a  recent  statement  thereof  being 

f  '  oontained  in  the    opinion    delivered    in    De 

.•'■  Vaughn  r.  Hutchinson,  165  U.  S.  566,  41  U 

.-''  ed.  827, 17  Sup.  Ct.  Rep.  481,  where  the  court 

^  said  (p.  670,  L.  ed.  p.  829,  Sup.  Ct.  Rep.  p. 

462): 
;••  [191]  "It  is  a  principle  firmly  established  that 
to  the  law  of  the  state  in  which  the  land  is 
situated  we  must  look  for  the  rules  which 
govern  its  descent,  alienation,  and  transfer, 
and  for  the  effect  and  construction  of  wills 
,  and  other    conveyances.    United  States  v. 

Crosby,  7  Cranch,  115.  3  L.  ed.  287;  Clark  v. 
Oraham,  6  Wheat.  577,  5  L.  ed.  334;  MoQoon 
r.  Scales,  9  Wall.  23,  19  L.  ed.  546;  Brine  v. 
Hartford  F.  Ins.  Co.  96  U.  S.  627,  24  L.  ed. 
868. 

Now,  in  the  case  at  bar,  the  courts  of  Con- 
necticut, construing  the  will  of  Mrs.  Clarke, 
have  declared  that,  by  the  law  of  Connecticut, 
land  situated  in  that  state,  owned  by  Mrs. 
Clarke  at  her  decease,  continued  to  be,  after 
her  death,  real  estate  for  the  purpose  of  devo- 
,  lution    of    title    thereto.     The    proposition 

relied  on,  therefore,  is  this,  although  the 
court  of  last  resort  of  Connecticut  (declar- 
ing the  law  of  that  state)  has  held  that  the 
real  estate  in  question  had  not  become  per- 
sonal property  by  virtue  of  the  will  of  Mrs. 
Clarke,  nevertheless  it  should  have  decided 
to  the  contrary,  because  a  court  of  South 
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Carolina  had  so  decreed.  This,  however,  is 
but  to  argue  that  the  law  declared  by  the 
South  Carolina  court  should  control  the 
passage  by  will  of  land  in  Connecticut,  and 
therefore  is  equivalent  to  denying  the  correct- 
ness of  the  elementary  proposition  that  the 
law  of  Connecticut  where  the  real  estate  is 
situated  governed  in  such  a  case.  It  is  con- 
ceded that  had  the  will  been  presented  to  the 
courts  of  Connecticut  in  tiie  first  instance 
and  rights  been  asserted  under  it,  that  the 
operative  force  of  its  provisions  upon  real 
estate  in  Connecticut  would  have  been  within 
the  control  of  such  courts.  But  it  is  said  a 
different  rule  must  be  applied  where  the  will 
has  been  presented  to  a  South  Carolina  court 
and  a  construction  has  been  there  given  to  it; 
for,  in  such  a  case,  not  the  will,  but  the  decree 
of  the  South  Carolina  court  construing  the 
will,  is  the  measure  of  the  rights  of  the  par- 
ties as  to  real  estate  in  Connecticut.  The 
proposition,  when  truly  comprehended, 
amounts  but  to  the  contention  that  the  laws 
of  the  respective  states  controlling  the  trans- 
mission of  real  property  hj  will,  or  in  case 
of  intestacy,  are  operative  only  so  long  as 
there  does  not  exist  in  a  foreign  jurisdiction 
a  judgment  or  decree  which  in  legal  effect  has 
changed  the  lawof  the  situsof  the  real  estate. 
This  is  but  to  contend  that  what  cannot  be 
*done  directly  can  be  accomplished  by  indi-[108] 
rection,  and  that  the  fundamental  principle 
which  gives  to  a  sovereignty  an  exclusive 
jurisdiction  over  the  land  within  its  borders 
is  in  legal  effect  dependent  upon  the  nonex- 
istence of  a  decree  of  a  court  of  another  sover- 
eignty determining  the  status  of  such  land. 
Manifestly,  however,  an  authority  cannot  be 
said  to  be  exclusive,  or  even  to  exist  at  all, 
where  its  exercise  may  be  thus  frustrated  at 
any  time.  These  conclusions  are  not  escaped 
by  saying  that  it  is  not  the  law  of  Connecti- 
cut which  conflicts  with  the  interpretation 
of  the  will  adopted  by  the  South  Carolina 
court,  hut  the  decision  of  the  court  of  Con- 
necticut which  does  so.  In  this  forum,  the 
local  law  of  Connecticut  as  to  real  estate 
is  the  law  of  that  state  as  announced  by  the 
court  of  last  resort  of  that  state. 

As  correctly  observed  in  the  course  of  the 
opinion  delivered  by  the  supreme  court  of 
errors  of  Connecticut,  the  question  as  to  the 
operative  effect  of  the  will  of  Mrs.  Clarke, 
upon  the  status  of  land  situated  in  Connecti- 
cut, was  one  directly  involving  the  mode  of 
passing  title  to  lands  in  that  state.  This  re- 
sulted from  the  fact  that  ii  the  will  worked 
a  conversion  into  personalty  immediately 
upon  the  death  of  Mrs.  Clarke,  as  contended, 
it  necessarily  vested  >her  executor  with  au- 
thority at  once  to  sell  and  convey  the  real  es- 
tate in  Connecticut  by  a  deed  sufficient,  un- 
der the  laws  of  that  state,  to  transfer  title  to 
real  estate — a  power  which  was  held  by  the 
courts  of  Connecticut  not  to  have  been  con- 
ferred. Ilsd  the  executor  assumed  to  exer- 
cise such  a  power,  however,  the  validity  or 
invalidity  of  a  conveyance  thus  executed 
would  have  been  one  exclusively  for  the  courts 
of  Connecticut  to  determine,  just  as  would 
have  been  the  question  of  the  sufficiency  of 
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the  will  to  vest  titl«.  Such  being  the  case, 
there  is  no  basis  for  the  contention  that  it 
was  not  the  exclusive  province  of  the  courts 
of  Connecticut  to  determine,  prior  to  the 
execution  of  such  a  conveyance,  whether  or 
not  the  power  to  do  so  existed. 

As  further  observed  by  the  Connecticut 
court,  whether  Mr.  Clarke,  as  executor  and 
trustee  under  the  will  of  his  wife,  had  any 
power,  duty,  or  estate  with  respect  to  lands 
situated  in  Connecticut,  depended  upon  the 
[193]laws  of  that  state.  The  courts  of  *the  domi- 
cil  of  Mrs.  Clarke  could  properly  be  called 
upon  to  construe  her  will  so  far  as  it  affected 
property  which  was  within  or  might  properly 
come  under  the  jurisdiction  of  those  tri- 
bunals. If,  however,  by  the  law  as  enforced 
in  Connecticut,  land  in  Connecticut  owned 
by  Mrs.  Clarke  at  her  decease  was  real  estate 
for  all  purposes,  despite  the  provisions  con- 
tained in  her  will,  that  land  was  a  subject- 
matter  not  directly  amenable  to  the  juris- 
diction of  the  courts  of  another  state,  how- 
ever much  those  courts  might  indirectly  af- 
fect and  operate  upon  it  in  controversies 
where  the  court,  by  reason  of  its  jurisdiction 
over  persons  and  the  nature  of  the  contro- 
versy, might  coerce  the  execution  of  a  con- 
veyance of  or  other  instrument  encumbering 
such  land. 

And  the  cogency  of  the  reasons  just  given 
is  further  demonstrated  by  considering  the 
ease  from  another,  though  somewhat  similar, 
aspect.  The  decree  of  the  South  Carolina 
court,  which,  it  is  contended,  had  the  effect  of 
converting  real  estate  situated  in  Connecti- 
cut into  personal  property,  was  not  one  ren- 
dered between  persons  who  were  «ut  juri*. 
Nancy  B.  Clarke,  one  of  the  parties  to  the 
suit  in  South  Carolina,  and  whom  the  Con- 
necticut court  has  held  inherited,  to  the  ex- 
clusion of  the  father,  under  the  laws  of  Con- 
necticut, the  whole  of  the  real  estate  belong- 
ing to  her  sister,  was  a  minor.  She  waa 
therefore  incompetent,  in  the  proceedings  in 
South  Carolina,  to  stand  in  judgment  for  the 
purpose  of  depriving  herself  of  the  rights 
which  belonged  to  her  under  the  law  of  Con- 
necticut as  to  the  real  estate  within  that 
state.  Neither  the  executor  nor  trustee  under 
the  will,  nor  the  guardian  ad  litem,  nor  any 
other  person  assuming  to  represent  the  minor 
in  South  Carolina,  had  authority  to  act  for 
her  guo<id  her  interest  in  real  estate  beyond 
the  jurisdiction  of  the  South  Carolina  court, 
and  which  was  situated  in  Connecticut. 

It  cannot  be  doubted  that  the  courts  of  a 
atate  where  real  estate  is  situated  have  the 
exclusive  right  to  appoint  a  guardian  of  a 
nonresident  minor,  and  vest  in  such  guardian 
the  exclusive  control  and  management  of 
land  belonging  to  said  minor,  situated  within 
the  state.  This  court  had  occasion  to  con- 
sider and  pass  upon  this  doctrine  in  the  case 
of  Boyt  V.  Sprague,  103  V.  S.  613,  26  L.  ed. 
685,  and,  in  the  course  of  the  opinion,  it  was 
said  (p.  631,  L.  ed.  p.  592) : 
(104]  •"One  of  the  ordinary  rules  of  comity  exer- 
cised by  some  European  states  is  to  acknowl- 
edge the  authority  and  power  of  foreign 
ruardians,  that  is,  guardians  of  minors  and 
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others  appointed  under  the  laws  of  their 
domicil  in  other  states.  But  this  rule  of  oom- 
ity  does  not  prevail  to  the  same  extent  In 
England  and  the  United  States.  In  regard 
to  real  estate  it  is  entirely  disallowed,  and 
is  rarely  admitted  in  regard  to  personal 
property.  Justice  Story,  speaking  of  a  de- 
cision which  favored  the  exterritorial  power 
of  a  guardian  in  reference  to  personal  prop- 
erty, says :  'It  has  certainly  not  received  any 
sanction  in  America,  in  the  states  acting  un- 
der the  'jurisprudence  of  the  common  law. 
The  rights  and  powers  of  guardians  are  con- 
sidered as  strictly  local;  and  not  as  entitling 
them  to  exercise  any  authority  over  the  per- 
son or  personal  property  oi  their  wards  in 
other  states,  upon  the  same  general  reason- 
ing and  policy  which  have  circumscribed  the 
rights  and  authorities  of  executors  and  ad- 
ministrators.' Story,  Confl.  L.  S§  499,  504, 
604a.  And  see  Whart.  Confl.  L.  2d  ed.  ii 
250-268;  3  Burge,  Colonial  &  Foreign  Laws, 
1011.  And  some  of  those  foreign  jurists  who 
contend  most  strongly  for  the  general  appli- 
cation of  the  ward's  Ua  domicilii  admit  that, 
when  it  comes  to  the  alienation  of  foreign  as- 
sets, an  exception  is  to  be  made  in  favor  of 
the  jurisdiction  within  which  the  property  is 
situate,  for  the  reason  that  this  concerns  the 
ward's  property,  and  not  his  person.  Whart. 
Confl.  L.  2d  ed.  §8  267, 268." 

Of  what  efficacy,  however,  would  be  the 
power  of  one  state  to  control  the  administra- 
tion, through  its  own  courts,  of  real  estate 
within  the  state,  belonging  to  minors,  with- 
out regard  to  the  domicU  of  the  minor,  if  all 
such  real  estate  could  he  disposed  of  and  the 
administration  thereof  be  controlled  by  the 
decree  of  the  court  of  another  state.  Here, 
again,  the  argument  relied  on  must  rest  upon 
the  false  assumption  that  an  exclusive  power 
which  confessedly  exists  in  the  courts  of  one 
jurisdiction  may  be  wholly  destroyed  or  ren- 
dered nugatory  by  the  action  of  the  courts  of 
another  jurisdiction  in  whom  is  vested  no 
authority  whatever  on  the  subject.  It  re- 
sults that  no  person  before  the  South  Caro- 
lina court,  assuming  to  speak  for  the  estate 
of  Nancy  B.  Clarke,  represented  any  real 
property  of  said  Nancy  which  *was  not  with-[i06| 
in  the  territorial  jurisdiction  of  South  Caro- 
lina, and  the  decree,  therefore,  could  not  af- 
fect land  in  Connecticut,  an  interest  which 
was  not  before  the  court. 

When,  therefore,  Henry  P.  Clarke,  as  ad- 
ministrator, appointed  in  Connecticut,  of  the 
estate  of  his  deceased  daughter,  Julia  Clarke, 
applied  to  the  Connecticut  probate  court  to 
determine  who  was  entitled  to  the  "real  es- 
tate" owned  by  the  intestate,  it  was  the  prov- 
ince of  the  Connecticut  court  to  decide  such 
question  solely  with  reference  to  the  law  of 
Connecticut.  Its  power  in  this  regard  was 
not  limited  by  the  fact  that  in  order  to  de- 
termine who  owned  the  real  estate,  it  was 
necessary  for  the  court  to  construe  the  will 
of  the  mother  of  the  intestate,  and  to  deter- 
mine what  effect  it  had  upon  the  status  of  the 
real  estate  under  the  law  of  Connecticut. 
Having  a  right  to  decide  these  questions,  it 
was  not  constrained  to  adopt  the  construc- 
tion of  the  will  which  had  been  announced 
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by  the  court  of  South  Carolina.  From  these 
conclusions,  it  follows  that  because  the  court 
of  Connecticut  applied  the  law  of  that  state 
in  determining  the  devolution  of  title  to  real 
«8tate  there  situated,  thereby  no  violation  of 
the  constitutional  requirement  that  full  faith 
«nd  credit  must  be  given  in  one  state  to  the 
judgments  and  decrees  of  the  courts  of  an- 
other state  was  brought  about,  as  the  decree 
of  the  South  Carolina  court,  in  the  particular 
under  consideration,  was  not  entitled  to  be 
followed  by  the  courts  of  Connecticut,  by  rea- 
son of  a  want  of  jurisdiction  in  the  court  of 
South  Carolina  over  the  particular  subject- 
matter  which  was  sought  to  be  concluded  in 
Connecticut  by  such  decree.  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897 ;  CoU 
T.  Cunningham,  133  U.  S.  107,  33  L.  ed.  538, 
10  Sup.  Ct.  Rep.  269;  Orover  di  B.  Setoing 
Mack.  Go.  V.  JRadcliffe,  137  U.  S.  287,  34  L. 
ed.  670,  11  Sup.  Ct.  Rep.  92;  Simmons  v. 
Saul,  138  U.  S.  439,  34  L.  ed.  1054,  11  Sup. 
Ct  Rep.  369;  Reynolds  ▼.  Stockton,  140  U. 
S.  254.  35  L.  ed.  464,  11  Sup.  Ct.  Rep.  773; 
Cooper  T.  NeweU,  173  U.  S.  655,  43  L.  ed. 
SOS,  19  Sup.  Ct.  Rep.  606. 
Judgment  affirmed. 


,  ...JII'WILLLAM  a  BROWNDTO,  et  oL.  Plff:  JM 
Err.  A  Appts., 

[r-  CHARLES  H.  DeFORD. 


(See  8.  C.  B«porter's  «d.  196-206.) 

tfhattel  mortgage — mortgageefa  knowledge 
of  mortgagor's  fraud  as  to  creditors — va- 
lidity of  tnortgage  as  against  attachment 
by  defrauded  vendor. 

1.  Proof  tbat  the  agent  of  tbe  mortgagees  of 
chattels  was  a  lawyer  of  long  standing  and 
considerable  practice,  and  tbat  a  debt  to  blm. 


self  which  had  been  already  partially  paid 
was  secured  by  the  mortgage,  and  that  he 
was  the  son-in-law  of  tbe  head  of  the  Arm 
which  gave  the  mortgage,  and  who  had  pre- 
viously given  deeds  to  members  of  his  family, 
one  of  them  being  to  the  lawyer's  wife,  which 
deeds  bad  been  long  withheld  from  record,  and 
that  tbe  mortgagors  were  merchants,  con- 
stantly buying  and  replenishing  their  stock, 
and  standing  in  need  of  credit,  issufficientto  go 
to  the  Jury  on  the  question  of  bis  connectioo 
with  the  scheme  of  tbe  mortgagors  to  execute 
the  mortgage  for  tbe  puri>ose  of  defrauding 
their  unsecured  creditors. 
2.  A  chattel  mortgage  taken  by  an  antecedent 
creditor  who  knows  tbat  the  debtor  has  pro- 
cured the  goods  fraudulently  cannot  be  sus- 
tained against  defrauded  vendors  of  the  prop- 
erty, whether  they  elect  to  rescind  the  sale 
and  replevin  the  goods  or  to  sue  for  the  puc- 
chase  price  and  attach  tbe  goods. 

[No.  246.] 

Argued  April  16, 17, 1900.    Decided  May  21, 
1900. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa to  review  a  decision  affirming  a  judg- 
ment for  defendant  in  an  action  of  trover  by 
chattel  mortgagees.    Affirmed. 

See  same  case  below  (Okla.)  60  Paa  534. 

Statement  by  Mr.  Justice  Brown: 

'This  was  an  action  in  the  nature  oftrover[I90} 
by  the  surviving  partners  of  the  firm  of 
Henry  W.  King  &  Clompany,  and  four  other 
creditors,  as  chattel  mortgagees,  against 
Charles  H.  DeFord,  sheriff  of  OUahoma  coun- 
ty, to  recover  the  value  of  a  stock  of  goods 
seized  by  the  defendant  and  sold  under  writs 
of  attachment  issued  against  the  property 
of  the  firm  of  W.  F.  Wolfe  &  Son,  in  suits 
instituted  by  general  creditors  of  that  firm. 

Defendant  justified  under  these  writs  of 


Mora. — Effect  of  election  of  remediet  in  case 
of  fraudulent  purchase. 


An  action  to  enforce  a  contract  procured  by 
fraud  Is  not  a  bar  to  a  subseqaent  action  for 
the  alleged  fraud,  as  the  remedies  are  con- 
•Istent  and  concurrent,  both  proceeding  upon 
the  theory  of  an  affirmance  of  the  contract. 
Bowen  v.  Mandevllle,  95  N.  Y.  237 ;  Wanzer 
T.  DeBaun,  1  B.  D.  Smith,  261;  Wblttler  v. 
Collins,  15  B.  I.  90,  23  Atl.  47;  Morgan  v. 
SUdmore,  56  Barb.   263. 

It  Is  otherwise  as  to  any  sabsequent  action 
which  attacks  the  conclusiveness  of  tbe  con- 
tract Lehman  v.  Van  Winkle,  92  Ala.  443, 
8  So.  870;  Lloyd  v.  Brewster,  4  Paige,  S37,  27 
Am.  Dec  83 ;  Acer  v.  -Hotchkiss,  97  N.  Y.  395 ; 
Bank  of  Belolt  v.  Beale,  34  N.  T.  473 ;  Bryan- 
Brown  Shoe  Co.  V.  Block,  62  Ark.  4B8,  12  S. 
W.  1078 ;  Bulkley  v.  Morgan,  46  Conn.  393 ; 
Bach  T.  Tnch,  126  N.  T.  53,  26  N.  E.  1019; 
Sanger  ▼.  Wood,  8  Johns.  Ch.  416 ;  Horner  v. 
Boyden,  27  III.  App.  678;  Seavey  v.  Potter, 
121  Mass.   297. 

But  an  action  on  a  contract,  brought  with- 
out knowledge  of  fraud,  will  not  prevent  a  sub- 
•equent  action  to  disaffirm  tbe  contract  for 
fraud.  Hays  v.  Midas,  104  N.  T.  602.  10  N. 
K.  141;  Bqaltable  Co-Operatlve  Foundry  Co. 
▼.  Hersee,  103  N.  Y.  25,  0  N.  B.  487. 

On  tbe  same  principle,  an  action  to  recover 
property  on  the  ground  that  It  was  obtained 
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by  fraud  will  prevent  a  subsequent  action  oo 
tbe  contract  of  sale.  MoUer  ▼.  Tuska,  87  N. 
Y.  166;  Morris  v.  Rezford,  18  N.  Y.  652; 
Thompson  v.  B-ulIer,  28  N.  Y.  S.  B.  4,  8  N.  Y. 
Supp.  62. 

An  attachment  to  enforce  a  claim  on  con- 
tract, mode  with  full  knowledge  of  fraud  there- 
in. Is  a  conclusive  election  to  affirm  the  con- 
tract. Conrow  v.  Little,  118  N.  Y.  387,  5  L. 
R.  A.  693,  22  N.  E.  346;  Benedict  v.  NaUonal 
Bank  of  the  Commonwealth,  4  Daly,  171 ; 
Wright  V.  Pierce,  4  Hun,  351 ;  Lloyd  v.  Brew- 
ster, 4  Paige,  637,  27  Am.  Dec.  83 ;  Sickman 
V.  Abenmthy,  13  Colo.  174,  23  Pac.  447;  But- 
ler V.  Qlldreth,  6  Met.  49;  Bulkley  v.  Morgan, 
4C  Conn.  393. 

For  a  full  review  of  tbe  cases  above  cited 
and  others  bearing  on  this  question,  see  note 
to  Union  Cent.  L.  Ins.  Co.  v.  Scheldler  (Ind.) 
15  L.  R.  A.  89. 

A  vendor  by  electing  to  sue  for  the  contract 
price,  with  knowledge  of  tbe  fraud  In  the  sale, 
waives  his  right  to  rescind  tbe  contract  and 
recover  the  property  sold.  First  Nat.  Bank 
V.  McKinney,  47  Neb.  149,  66  N.  W.  280. 

The  commencement  of  a  suit  for  the  pur- 
chase price  Is  a  binding  election  to  affirm  the 
sale,  notwithstanding  a  voluntary  nonsuit  Is 
taken.  Lowenstein  v.  Glass,  48  La.  Ann.  1422, 
20  So.   890. 

And   the   original   petition   In  an  action   to 

recover  tbe  purchase  price  cannot  be  amended 
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attachment,  and  alleged  that  the  indebted- 
nesR  of  each  of  the  attaching  plaintiffs  was 
procured  by  W.  F.  Wolfe  &  Son  by  means 
of  false  and  fraudulent  representations  as 
to  their  financial  standing  and  credit;  that 
the  mortgage  was  executed  by  such  firm  in 
pursuance  of  a  conspiracy  between  the  firm 
and  the  mortgage  creditors,  who  had  knowl- 
edge of  the  fraudulent  acts  of  the  firm,  and 
knew  that  the  mortgage  was  g^ven  with  in- 
tent to  hinder,  delay,  and  defraud  their  gen- 
eral creditors;  that  the  mortgage  was  neither 
given  nor  accepted  in  good  faiUi  for  the  pur- 
pose of  securing  a  bona  fide  indebtedness; 
but  that  the  indebtedness  was  in  part,  if  not 
wholly,  false,  fictitious,  and  trumped  up  to 
suit  the  occasion,  and  that  the  real  intent  of 
Wolfe  &  Son  in  executing  the  mortgage  was 
to  place  their  property  beyond  the  reach  of 
their  creditors. 

The  case  was  tried  before  a  jury,  and  re- 
sulted in  a  verdict  and  judgment  for  the  de- 
[197]fendant,  which  was  affirmed  by  the  'supreme 
court  of  the  territory;  whereupon  plaintiffs 
brought  the  case  to  this  court  both  by  writ 
of  error  and  appeal.  Another  suit  in  attach- 
ment brought  by  E.  8.  Jaffray  &  Co.  against 
Wolfe  &  Son,  in  which  the  mortgage  was  set 
up  as  a  defense  and  the  facts  were  the  same. 


also  resulted  in  a  judgment  that  the  mort- 
gage was  fraudulent.  Jaffray  v.  Wolfe,  A 
OWa.  303,  47  Pac.  498. 

Mr.  Joluk  W.  Bhartel  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error  and 
appellants. 

Ur.  Artbnr  A.  Blmey  argued  the  cause 
and  filed  a  brief  for  defendant  in  error  anil 
appellee : 

All  papers  executed  in  pursuance  of  an 
original  design,  contemplated  and  deter- 
mined upon  in  the  beginning,  are  in  law 
deemed  to  constitute  one  transaction,  and  are 
construed  together,  whether  made  on  the 
same  day  or  on  different  days.  Whether  th« 
instruments  constitute  one  transaction  is  a 
question  for  the  jury. 

Bump,  Fraud.  Convey.  (  339. 

If  the  act  or  declaration  is  so  connected 
with  the  main  fact  under  consideration  as  to 
explain  its  character,  further  its  object,  or 
to  form,  in  conjunction  with  it,  one  contin- 
uous transaction,  the  evidence  is  admissible 
without  regard  to  the  time  when  the  act  was 
done  or  the  declaration  was  made. 

Bump,  Fraud.  Convey.  590,  594,  505; 
Cooke  V.  Cooke,  43  Md.  522. 

An   antecedent   creditor  who  knows  that 


ao  RB  to  set  out  an  election  to  avoid  the  sale 
for  fraud,  and  to  recover  the  goods.  Wach- 
smutb  V.  Sims  (Tex.  Civ.  App.)  32  S.  W.  821. 
In  order  to  bind  himself  by  bis  election  to 
sue  for  the  contract  price,  the  vendor  must 
know  at  the  time  wbetber  the  goods  can  be 
found  and  Identlfled,  or  be  pat  upon  notice 
or  Inquiry  which.  If  prosecuted  with  reason- 
able diligence,  will  lead  to  sudi  knowledge. 
White  V.  neat  *  F.  Qrocer  Co.  66  Ark.  278,  45 

B.  w.  loeo. 

An  action  for  the  purchase  price,  brought 
without  knowledge  of  the  fraad,  does  not  In- 
terfere wltb  the  vendor's  right  to  rescind  Im- 
mediately upon  discovery  of  the  fraud,  and  to 
bring  an  action  in  replevin  to  recover  posses- 
sion of  the  property.  Rochester  Distilling  Co. 
V.  Dev^dorf,  72  Hun,  428,  25  N.  T.  Supp.  200. 

And  the  prosecution  of  a  salt  for  the  pur- 
chase price  by  a  vendor,  without  knowledge  of 
the  fraud,  does  not  bar  an  action  to  recover 
damages  for  the  fraud.  Albany  Hardware  A 
Iron  Co.  V.  Day,  11  App.  Dlv.  280,  42  N.  T. 
8app.  971. 

Nor  need  tbe  Judgment  recovered  In  the  for- 
mer suit  be  discharged  before  the  second  may 
be  maintained.    Ibid. 

The  pendency  of  an  action  In  replevin  In- 
stituted by  the  vendor  against  the  assignee  or 
transferee  of  tbe  fraudulent  purchaser  forms 
a  complete  defense  to  an  action  against  the 
purchaser  himself  to  recover  the  purchase  prlee. 
Seeman  v.  Handler,  26  UIsc  872,  56  N.  T. 
Supp.  210. 

But  an  action  of  replevin  brought  by  a  ven- 
dor against  tbe  chattel  mortgagee  of  a  portion 
of  the  property  sold,  which  was  settled,  wltb 
the  vendee's  consent,  for  a  stipulated  sum.  Is 
not  such  an  election  of  remedies  as  will  bar  a 
suit  for  the  fraudulent  representations  Induc- 
ing the  sale.  In  which  the  amount  unpaid  on 
tbe  original  contract  Is  claimed  as  damages. 
Sbaut  V.  Schanrotb,  46  App.  Dlv.  450,  81  N.  Y. 
Bnpp.  767. 

An  action  for  tbe  recovery  of  damages  for 
obtaining  goods  under  false  pretenses  with  tbe 
preconceived  design  not  to  pay  for  them  Is  not 
Inconslsteot  with  a  replevin  action  previously 
1034 


brought.     Welch  v.  Sellgman,  72  Hun,  188,  25 
N.  Y.  Supp.  863. 

And  tbe  flllng  of  a  complaint  for  the  rescis- 
sion of  a  contract  on  the  ground  of  fraud  la 
not  such  a  conclusive  election  of  remedy  as  to 
preclude  an  abandonment  of  tbat  cause  of  ac- 
tion by  amending  the  complaint  so  as  to  de- 
mand damages  oo  account  of  the  same  fraud. 
Cbboon  V.  Fisher.  146  Ind.  583.  36  L.  R.  A. 
103,  44  N.  E.  664,  45  N.  E.  787  :  Nysewander 
V.  Lowman,  124  Ind.  584,  24  N.  E.  855. 

See,  however,  Stuart  v.  Hayden,  169  D.  8. 
1.  42  L.  ed.  639,  18  Sup.  Ct.  Rep.  274.  In  which 
an  action  to  recover  damages  for  fraudulent 
misrepresentations  as  to  the  value  of  property 
at  the  time  of  a  trade  was  held  to  be  In  ef- 
fect an  action  for  part  of  the  purchase  price, 
and,  while  pending,  to  constitute  an  election 
to  ratify  tbe  trade,  so  as  to  preclude  the 
remedy  by  rescission. 

An  antecedent  creditor  who  knows  that  his 
debtor  procured  goods  and  merchandise  by 
fraudulent  means  cannot,  by  chattel  mortgage, 
secure  a  Hen  on  such  fraudulently  procured 
goods  adverse  to  the  Innocent  vendors  who  have , 
attached  the  prop«rty,  having  elected  to  waive 
the  tort  and  to  bring  an  action  to  recover  th» 
value  of  the  goods.  Wafer  v.  Harvey  County 
Bank,  46  Kan.  597,  26  Pac.  1032;  Bbowmiko 
V.  Dbfobd. 

To  the  contrary  Is  Stokes  v.  Bums,  132  Mo. 
214,  33  8.  W.  460,  In  wblch  a  vendor  by  at- 
taching tbe  property  Is  hold  to  waive  tbe  fraud 
In  the  sale,  and  to  have  no  standing  to  avoid 
a  trust  deed  executed  by  the  vendees  to  secure 
a  bona  Ode  Indebtedness,  notwithstanding  the 
knowledge  of  th<-  beneficiaries  tbat  tbe  deed  was 
executed  with  the  Intention  to  defraud  the 
vendees'  other  creditors. 

So,  an  attachment  of  goods  In  am  action  for 
the  purchase  price  thereof  is  based  on  an  af- 
firmance of  the  contract,  so  as  to  waive  any 
fraud  in  purchase  as  between  the  seller  and 
a  subsequent  purchaser  who  obtained  the  goods 
In  payment  of  an  bonest  debt,  although  with 
knowledge  of  the  fraud  by  the  original  pur- 
chaser.     Oray  v.  8t.  John,  36  111.  222. 
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-  hit  debtor   procured   goods   hj   fraudulent 

~  means  cannot  by  a  chattel  mortgage  secure 

•  lien  upon  such  goods  adverse  to  the  inno- 
cent vendor  thereof. 

:  Bteama  v.  Qage,  79  N.  Y.  102;  Wafer  v. 

Harvey  County  Bank,  46  Kan.  697,  26  Pac. 
1032. 

I.  Of  the  three  things  which  must  occur  to 

protect  the  title  of  the  purchaser,  the  first 
M :     He  must  buy  without  notice  of  the  bad 
intent  on  the  part  of  the  vendor. 
14  Am.  &  Eng.  Enc.  Law,  287. 
The  decisions  of  this  court  are  conclusive 
upon  this  point  , 

Blenncrhassett  v.  Sherman,  106  U.  S.  100. 
26  L.  ed.  1080;  Kempner  v.  Ohwrchill,  8 
Wall.  362,  19  L.  ed.  461 ;  Clementa  v.  Jf  oore, 
6  Wall.  312,  sub  nom.  Clementa  v.  Nichohon, 
18  L.  ed.  788. 

'  107]    *Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

This  was  a  contest  between  mortgage  cred- 
itors suing  as  plaintiffs  and  attaching  credit- 

'  ors  representing  the  defendant  sheriff. 

The  facts  are  that  on  December  15,  1800, 
the  firm  of  W.  F.  Wolfe  &  Son,  retail  mer- 
chants, and  conducting  a  store  at  Oklahoma 
city,  executed  a  joint  uiattel  mortgage  to  one 
Vance  and  several  other  creditors  for  whom 

''.  he  acted,  and  by  whom  he  was  authorized  to 

take  any  security  he  could  get,  of  their  stock 
of  goods  at  Oklahoma  city,  and  another  stock 

'.  »t  the  city  of  Outhrie,  not  involved  in  this 

ease.  The  mortgagees  immediately  to<^  pos- 
session of  the  mortgaged  property  by  one 
Harvey,  their  agent,  and  a  brother-in-law  of 
Vance,  who  proceeded  to  take  an  inventory. 
Shortly  after  the  execution  of  the  mortgage, 
a  number  of  other  creditors  brought  suits  in 
attachment  against  Wolfe  &  Son,  and 
through  the  defendant  De  Ford,  sheriff  of 
Oklahoma  county,  levied  upon  the  goods,  and 
dispossessed  the  mortgagees,  who  brought 
suits  for  the  conversion  of  the  property. 
These  suits  were  subsequently  consolidated 
into  two  cases,  in  one  of  which  all  the  mort- 
gage creditors  appear  as  plaintiffs,  and  the 
sheriff  of  Oklahoma  county  as  defendant.  The 
defense  was  that  the  goods  were  fraudulently 
obtained  of  the  attaching  creditors  by  false 
representations  made  by  W.  F.  Wolfe  &  Son 
i98]a8  to  their  assets,  and  that  'Vance,  one  of  the 
mortgage  creditors,  acting  for  himself  and 
as  agent  and  attorney  for  the  others,  not 
only  had  full  knowledge  that  such  goods 
were  wrongfully  and  fraudulently  obtained, 
but  actively  participated  in  obtaining  the 
same,  and  that  he  had  full  knowledge  that 
the  mortgage  was  executed  by  Wolfe  &,  Son 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  their  creditors,  and  actively  par- 
ticipated in  such  fraudulent  device.  In 
other  words,  in  brief,  that  the  goods  were 
purchased  in  the  pursuance  of  a  conspiracy 
that  when  a  large  stock  had  been  obtained  by 
Wolfe  ft  Son  by  means  of  fraudulent  state- 
ments as  to  their  assets,  certain  deeds  of 
their  real  estate  which  had  been  previously 
made,  but  which  had  remained  unrecorded, 
should  be  placed  of  record,  and  the  goods  and 
Diprchandise  obtained  upon  such  fraudulent 
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statements  should  be  mortgaged  to  the  plain- 
tiffs in  satisfaction  of  their  claims. 

In  this  connection  the  court  charged  the 
jury  that,  "in  order  to  invalidate  the  chattel 
mortgage,  it  is  not  enough  for  the  defendant 
to  show  simply  that  the  firm  of  W.  F.  Wolfe 
&  Son  fraudulently  purchased  goods  of  the 
attaching  creditors,  but  it  must  also  appear 
from  the  evidence  that  the  plaintiffs  in  this 
case  were  parties  to  such  fraud;  that  they 
were  either  active  participants  in  such  fraud, 
or  that  they  aided  or  abetted  in  such  fraud, 
or  that  said  plaintiffs  at  the  time  they  took 
said  mortgage  actually  knew  that  Wolfe  & 
Son  had  fraudulently  incurred  a  liability  and 
debt  for  the  goods  or  a  portion  thereof  de- 
scribed in  the  chattel  mortgage." 

Though  there  are  many  assignments  of  er- 
ror, there  are  really  but  two  which  require 
our  consideration :  First,  ihaX  there  was  no 
evidence  of  knowledge  on  the  part  of  Vance, 
who  acted  for  the  mortgage  creditors,  of  the 
fraudulent  character  of  the  purchases  made 
by  Wolfe  &  Son  of  the  attadiing  creditors; 
second,  that  the  court  erred  in  holding  the 
mortgagees  liable  simply  upon  proof  that  the 
mortgage  was  taken  with  knowledge  of  such 
fraudulent  representations. 

1.  To  make  out  their  case  the  attaching 
creditors  were  bound  to  show,  first,  that  the 
goods  were  fraudulently  purchased,  and,  sec- 
ond, that  the  mortgagees,  or  Vance,  their 
agent,  was  a  party  to  or  cognizant  of  such 
frauds.  There  was  ample  evidence  that  *the[lM) 
goods  were  fraudulently  purchased.  The 
firm  of  W.  F.  Wolfe  &  Son  was  composed  of 
William  F.  Wolfe,  the  father,  and  Louis  H. 
Wolfe,  the  son.  On  January  5,  1887,  Louis 
H.  Wolfe  deded  to  his  wife  Winifred,  in  con- 
sideration of  love  and  affection,  a  certain  lot 
of  land,  No.  16,  in  Topeka,  Kansas,  by  deed, 
which  was  not  recorded  until  December  17, 
1890.  On  July  26,  1890,  William  F.  Wolfe 
and  his  wife  Georgia  H.  deeded  to  Laura  V. 
Vance,  their  daughter,  and  the  wife  of  A.  H. 
Vance,  another  lot  in  the  city  of  Topeka,  No. 
20,  in  consideration  of  the  sum  of  $6,500,  and 
subject  to  a  mortgage  of  $4,000.  This  deed 
was  also  filed  for  record  December  17,  1890. 
On  September  8,  Georgia  H.  Wolfe,  wife  of 
William  F.  Wolfe,  made  application  to  the 
townsite  trustees  of  Oklahoma  city  for  a  deed 
to  four  lots  of  land  in  that  city,  being  the 
site  of  their  business  house,  stating  that  she 
had  purchased  the  same  on  May  17,  1890,  of 
Louis  H.  Wolfe,  her  son,  and  William  F.. 
Wolfe,  her  husband,  who  had  given  her  a 
quitclaim  deed  to  the  same.  This  deed  was- 
also  recorded  the  same  day  (December  17). 
Notwithstanding  these  deeds,  the  Wolfes,  in 
their  statement  of  assets  furnished  the  at- 
taching creditors,  included  all  this  real  es- 
tate, putting  an  estimate  of  $20,000  upon 
that  in  Topdca  and  $12,000  upon  that  in  Ok- 
lahoma. This  amoimt  added  to  the  value  of 
the  Oklahoma  store  stock  $17,000  and  the 
Guthrie  store  stock  $35,000,  made  their  total 
assets  $84,000,  less  $27,000  liabilities,  net  as- 
sets $57,000.  Sundry  letters  were  produced 
from  the  firm,  written  during  the  summer 
and  fall  of  1890  to  several  of  the  attaching 
creditors,  in  which  this  real  estate  was  in- 
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eluded  as  a  part  of  their  assets,  notwith- 
standing that  most  of  it  had  already  been 
conveyed  to  different  members  of  their  fami- 
lies. These  facts,  which  were  not  denied, 
and  which  were  scarcely  susceptible  of  de- 
nial, were  fully  established,  and  were  clearly 
sufficient  tu  lay  before  the  jury  as  to  the 
fraudulent  character  of  the  purchases  of  the 
attaching  creditors. 

He  facts  that  Vance  was  a  lawyer  of  long 
standing  and  considerable  practice,  and,  aa 
already  stated,  was  the  son-in-law  of  Wil- 
liam F.  Wolfe;  that  one  of  the  deeds  was  to 
his  wife,  and  was  withheld  from  record  for 
several  months,  and  until  a  day  or  two  after 
the  chattel  mortgage  was  made ;  that  he  couid 
[SOO]*scarcely  have  failed  to  know  that  other 
deeds  had  been  made  to  the  wives  of  William 
F.  and  Louis  H.  Wolfe,  which  were  also  with- 
held from  record;  that  these  men  were  mer- 
chants who  were  constantly  buying  and  re- 
plenishing their  stock  and  stood  in  need  of 
credit;  and  that  he  was  himself  one  of  the 
creditors  secured  by  the  mortgage — for  a 
debt,  too,  which  had  been  already  partially 
paid — were,  we  think,  sufficient  evidence  to 
open  to  the  jury  the  question  of  his  connec- 
tion with  the  scheme  of  Wolfe  A,  Son  to  exe- 
cute this  mortgage  for  the  purpose  of  de- 
frauding their  unsecur^  creditors.  The 
very  fact  that  one  of  these  deeds  was  with- 
held from  record  for  three  years  and  a  half, 
another  for  eight  months,  and  another  for 
about  six  months  was,  unexplained,  sufficient 
to  indicate  that  they  were  withheld  for  no 
good  purpose.  While  evidence  was  lacking 
of  a  airect  participation  by  Vance  in  these 

eans  to  defraud  the  creditors  of  Wolfe  A, 
m,  his  intimate  connection  with  the  family 
and  the  fact  that  the  mortgage  was  given, 

Cartially  at  least,  to  secure  nim  for  his  lia- 
ility  as  surety  for  the  firm,  was  not  too  re- 
mote to  jiutify  the  court  in  laying  the  whole 
matter  of  his  connection  with  the  fraudulent 
scheme  before  the  jury,  and  as  he  was  acting 
«■  aj^nt  and  attorney  for  the  other  secured 
creditors,  they  were  equally  chargeable  with 
himself. 

2.  Upon  the  second  point,  the  jury  were 
Instmcled,  In  substance,  that  to  defeat  the 
mortgage  it  was  necessary  for  the  attaching 
creditors  to  show  that  Wolfe  &  Son  were 
ipiilty  of  fraud  in  contracting  the  debts,  to 
satisfy  which  the  writs  of  attachment  were 
levied ;  and  also  to  show  that  the  mortgagees 
were  narties  to  audi  fraud;  or  that  at  the 
time  uiey  took  the  mortgage  they  knew  that 
Wolfe  ft  Son  had  fraudulently  incurred  a 
liability  for  the  goods  described  in  the  mort- 
gage. The  objection  of  the  plaintiffs  to  this 
instruction  is  stated  in  their  fourth  assign- 
ment of  error,  tiiat  the  court  "erred  in  hold- 
irtfi,  as  a  principle  of  law,  that  where  goods 
have  been  fraudulently  obtained  by  means  of 
false  representations  as  to  the  financial 
standing  of  a  debtor,  and  where  such  credit- 
ors elect  to  sue  for  the  purchase  price  of  such 
goods,  and  proceed  by  the  attachment  of  the 
property  claimed  to  belong  to  the  debtor, 
that  a  party  previously  taking  a  mortgage  on 
[S01]such  goods  to  secure  an    'antecedent  debt, 

with  knowledge  of  such  false  representations, 
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must  surrender  such  property  to  such  attaeb- 
ment  creditors." 

The  theory  of  the  plaintiff  is  that  the  at- 
taching creditors  had  an  election  of  rem^ 
dies— either  to  rescind  the  sale  and  replevy 
the  goods,  in  which  case  it  would  have  been 
sufficient  as  against  the  mortgagees  to  prove 
that  they  took  the  mortgage  with  the  knowl- 
edge that  the  goods  had  been  fraudulently 
purchased,  and  that  the  mortgagors  had  uo 
title  to  them ;  or  to  sue  for  the  purchase 
money  and  thereby  affirm  the  sale,  and  to  at- 
tach the  goods  as  the  property  of  the  mort- 
gagors, ia  which  case  the  mortgagees  would 
stand  only  as  preferred  creditors,  and  their 
mortgage  would  be  valid,  notwithstanding 
their  knowledge  that  the  goods  had  been 
fraudulently  purchased. 

It  is  entirely  true  that,  upon  being  satis- 
fied that  the  goods  had  been  purchased  u^n 
fraudulent  representations,  the  attaching 
creditors  had  an  election  of  remedies.  They 
might  rescind  the  sale  and  replevy  the  goods, 
or  they  might  aflirm  the  sale,  sue  for  the 
purchase  price,  and  attach  the  goods  upon 
the  ground  that  they  had  been  fraudulently 
purchased.  Had  it  not  been  for  the  mort- 
gage, it  would  only  have  been  necessary  for 
the  attaching  creditors  to  show  that  the 
debts  were  fraudulently  contracted,  to  sus- 
tain their  attachment;  but  in  order  to  at- 
tack the  mortgage,  and  to  show  that  they  had 
a  title  superior  to  that  of  the  mortgage  cred- 
itors, it  was  necessary  to  go  further,  and 
prove  that  the  mortgage  was  fraudulent. 
This  might  be  done  by  evidence  that  the 
mortgage  was  taken  in  pursuance  of  a 
scheme  to  defraud  the  general  creditors,  or 
that  the  mortgagees  took  their  security  with 
the  knowledge  that  it  covered  goods  which 
hod  been  purchased  upon  fraudulent  repre- 
sentations, and  that  the  purchases  were  mads 
under  such  circumstances  as  would  entitle 
the  vendors  to  rescind  the  sale  and  reclaim 
the  goods.  They  chose,  it  is  true,  to  treat 
the  sale  as  valid,  sue  for  the  purchase  price, 
and  thereby  affirm  the  title  of  the  vendees, 
but  they  did  not  thereby  affirm  the  mortgage. 
Their  approbation  went  no  farther  than  the 
sale  from  themselves  to  Wolfe  A,  Son.  Their 
reprobation  went  to  the  mortgage,  and  to 
that  alone.  There  was,  indeed,  an  election 
of  remedies,  and  having  made  an  election  the 
attaching  creditors  'were  bound  thereby^SOS] 
But  such  election  went  no  farther  than  to  af- 
firm the  sale,  under  which  they  were  at  liber- 
^  to  attach  the  goods  as  still  belonging  to 
the  vendees.  Iliey  were  bound  no  farther 
by  the  fraudulent  mortgage  of  such  goods 
than  they  would  have  been  by  the  fraudulent 
assignment  of  them,  and  no  class  of  cases  u 
more  common  than  that  of  attachments  sued 
out  for  goods  which  are  claimed  to  have  been 
fraudulently  assigned. 

The  instruction  complained  of  is  fully  sup- 
ported by  the  recent  case  in  the  supreme 
court  of  Kansas  of  Wafer  v.  Harvey  Countjf 
Bank,  46  Kan.  597,  26  Pac  1032,  which  holds 
directly  that  an  antecedent  creditor,  who 
knows 'that  his  debtor  procured  goods  and 
merchandise  by  fraudulent  means,  cannot 
by  a  chattel  mortgage  secure  a  lien  upon 
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:^  such  fraudulently  procured  goads,  adverse  tu 

the  iiiEocent  vendors  of  such  goods.    This 
d  was  also  an  action  by  a  chattel  mortgagee 

:t  against  the  sheriff  who  had  seized  under  at- 

y.  tachments  a  stock  of  goods  belonging  to  the 

y'l  attachment  debtor.    The    distinction  relied 

.::  upon  by  the  plaintiffs  in  this  case  was  no- 

ticed  in   that,    the   court   remarking   that 
i  these  goods  liaving  been  obtained  from  the 

attaching  creditors  by  fraudulent  means,  the 
debtor  acquired  no  title  to  them,  and  the  at- 
-V  taching  creditors  would  be  justified  in  retak- 

.-  ing  the  goods,  or  they  could  waive  the  tort 

and  bring  an  action  for  their  value,  in  which 
''i.  case  knowledge  of   the   plaintiffs,  that   the 

goods  had  been  fraudulently  obtained,  did  not 
put  them  in  a  position  of  bona  fide  purchas- 
ers, or  enable  them  to  set  up  the  mortgage 
;  ..  against  attaching  creditors. 

In  the  cases  relied  upon  by  the  plaintiff,  but 
one  (Stokeay.  Burnt,  132  Mo.  214,  33  S.  W. 
460)  is  in  point  In  that  case  it  was  held  that 
where  defendants  procured  goods  by  fraud, 
and  transferred  the  same  in  trust  for  a  bank, 
to  secure  a  bona  fide  indebtedness,  the  mere 
'  '_.  knowledge  of  the  bank  that  the  goods  were 

'  so  procured,  and  that  the  defendants  intended 

to  defraud  their  other  creditors,  is  not  suffi- 
cient to  avoid  the  trust  deed  at  the  suit  of  a 
creditor,  who  did  not  seek  to  disaffirm  the 
sale  of  property  by  him  to  defendants.  The 
suit  was  by  attachment  for  the  recovery  of 
an  amoiut  for  flour  sold  by  plaintiff  to  the 
defendants,  under  which  the  sheriff  seized 
•  SOS]  certain  property.  The  grantee  "under  the 
deed  of  trust  filed  an  interplea,  claiming  the 
property  so  seized  under  his  deed.  The 
court  held  that  the  plaintiff,  by  suing  upon 
-<;'  his  account,  waived  the  fraud  in  the  sale, 

i'/  and  treated  it  thereby  as  the  property  of  the 

defendants,  with  the  same  power  of  disposi- 
',  •■  tion  in  the  defendants  over  it  as  of  any  other 

■j  property  owned  by  them.     It  was  said:     "If 

<:  the  debts  secured  by  the  deed  of  trust  were 

;•>  honest  debts,  and  the  property  conveyed  was 

not  excessive,   and  no  collusive   agreement 
shown  between  the  defendants  and  the  bank 
and  Ayr  Lawn  Company  or  the  trustee  in  the 
>  deed  of  trust    ...    for  the  use  of  the 

defendants,  the  deed  of  trust  must  be  main- 
.  taincd,  and  there  was  nothing  to  submit  to 
the  jury.  No  proof  was  offered  or  claim 
made  at  the  trial  that  any  part  of  the  prop- 
erty conveyed  by  the  deed  of  trust  was,  by 
^'  agreement  between  defendants  and  the  bene- 

ficiaries, to  be  held  for  the  use  of  defendants. 
Then  proof  of  fraud  on  the  part  of  defend- 
ants in  procuring  the  property  would  have 
no  tendency  to  prove  such  a  result.  If  the 
debt  secured  was  honest,  the  dishonest  meth- 
ods of  defendants  in  gathering  to  themselves 
the  property,  and  the  knowledge  of  that  fact 
by  the  beneficiaries,  together  with  a  knowl- 
edge of  defendants'  intention  to  defraud  their 
other  creditors  in  making  the  deed,  all  would 
not  invalidate  the  deed  or  make  availing  to 
''.  plaintiff  the  property  thus  conveyed  in  this 

''.  character  of  suit."    It  was  admitted  in  the 

case  that  the  plaintiff  had  an  election  of  rem- 
edies, but  it  was  said  that  "the  action  of 
plaintiff  in  that  case  was  based  upon  a  con- 
tract of  sale,  and  was  a  confirmation  of  it 
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and  a  waiver  of  all  fraud  involved  in  it,  m 
far  as  the  rights  of  the  intervening  inter- 
pleader are  concerned  in  the  contest  for  the 
property.  The  sole  inquiry,  iJien,  was  as  to 
the  alleged  fraudulent  disposition  of  the 
property  by  the  deed  of  trust  to  the  inter- 
pleader, with  the  burden  of  its  establishment 
upon  the  plaintiff." 

We  are  unable  to  accept  this  view  of  the 
law.  We  think  it  makes  no  difference  as  to 
the  rights  of  the  mortgagee  whether  the  ac- 
tion te  in  replevin  or  assumpsit  In  either 
case  the  mortgagee  can  hold  them  if  he  be  a 
bona  fide  purchaser,  without  notice,  but  not 
otherwise.  If  the  attaching  creditors  re- 
scind the  sale  and  sue  in  replevin,  the  mort- 
gagees, having  knowledge  of  *the  fraudulent[204] 
purchase,  are  in  the  position  of  taking  a 
mortgage  upon  property  to  which  they  knew 
the  mortgagor  had  no  title.  If,  upon  the 
other  hand,  the  creditors  proceed  by  attach- 
ment, the  mortgagees,  knowing  that  the 
goods  were  fraudulently  purchased,  stand  in 
the  position  of  taking  advantage  themselves 
of  the  debtor's  fraud,  and  obtaining  a  pref- 
erence to  which  they  are  not  justly  entitled. 
If,  as  the  evidence  had  some  tendency  to 
show,  they  actively  participated  in  the  fraud, 
their  position  is  even  worse. 

It  is  consonant  neither  with  good  moral* 
nor  sound  sense  to  hold  that  one  may  take 
a  mortgage  upon  the  property  of  anotlier, 
which  he  knows  to  have  been  fraudulently 
acquired,  and  to  which  the  purchaser  has  no 
valid  title,  whether  the  vendor  elect  to  pur- 
sue the  purchaser  by  a  retaking  of  the  prop- 
erty, or  by  an  action  for  the  price  and  an  at- 
tachment of  the  property  to  secure  the  debt 
Whichever  remedy  be  pursued,  the  fact  re- 
mains that,  at  the  time  the  mortgage  was 
taken,  the  mortgagor  had  a  voidable  title  to 
the  property  mor^aged;  and  while  an  elec- 
tion to  sue  in  assumpsit  recognizes  this  title 
as  between  him  and  the  vendor,  such  recogni- 
tion does  not  redound  to  the  validity  of  the 
mortgage,  which  must  be  judged  of  by  the 
circumstances  under  which  it  was  taken.  In 
other  words,  the  suit  in  assumpsit  affirms  the 
title  of  the  vendee,  but  nbt  the  title  of  his 
mortgagee. 

It  is  at  least  open  to  doubt  whether,  if  the 
mortgagees  had  disposed  of  these  goods,  an 
action  might  not  have  lain  against  them  for 
their  value,  upon  the  same  principle  that 
supports  an  action,  where  the  seller  is  in- 
duced by  fraudulent  representations  to  sell 
goods  to  an  insolvent  third  person,  from 
whom  the  misrepresenting  third  person  aft- 
erwards obtains  them.  An  action  lies  on  the 
assumption  either  of  a  fraudulent  conspira- 
cy rendering  such  participant  liable,  or  upon 
the  ground  that  the  nominal  purchaser  was 
only  a  secret  agent  for  the  misrepresenting 
party,  who  finally  bought  the  goods.  Biddln 
v.  Levy,  1  Stark.  20;  Hill  v.  Perrott,  3  Taunt 
274;  Phelan  v.  Crosby,  2  Gill,  402;  State  U3e 
of  Steinberger  v.  Sohulein,  45  Mo.  521 ;  2 
Schouler,  Pers.  Prop.  §  012 ;  Benjamin,  Sales, 
4th  ed.  j>  445. 

The  other  cases  cited  by  the  plaintiffs  are 
not  in  point.    In  *0'f)onaM  v.  Conttant,  S2[205] 
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Ind.  212,  the  evidence  showed  that  the  debtor 
who  purchased  the  goods  fraudulently  turned 
them  over  to  certain  preferred  creditors,  wbo 
had  no  knowledge  of  the  fraudulent  purchas- 
es. The  case  of  Booh  t.  Tuch,  126  N.  Y.  53, 
26  N.  £.  1019,  merely  holds  that  a  suit  for 
the  price  brought  with  knowledge  of  the 
fraud  was  a  ratification  of  the  sale,  and  es- 
topped the  vendor  from  rescinding  it  and  su- 
ing in  replevin.  The  cases  of  Fir»t  Nat. 
Bank  v.  UcKinney,  47  Neb.  149,  66  N.  W. 
280,  and  Thonuuon  v.  Lewis,  103  Ala.  426, 
15  So.  830,  are  to  the  same  effect. 

Upon  the  whole,  we  see  no  error  in  the 
judgment  of  the  Supreme  Court,  and  it  M 
therefore  affirmed. 


PATRICK  MORAN,  Plff.  in  Brr., 

V. 

JOSEPH  HORSKT,  Jb. 
(See  S.  C.  Beportef  s  ed.  205-216.) 

Writ  of  error  to  state  court — decision  hased 
on  laehes  as  independent  of  Federal  ques- 
tion. 

A  decision  bf  a  state  ooart  •ostalnlng  the  de- 
fense of  lacbes  against  the  assertion  of  a 
right  to  a  mlnlnc  claim  after  It  had  been 
abandoned  for  fourteen  jrears,  during  which 
an  apparent  title  bad  t>een  obtained  under  a 
patent  to  a  probate  judge  for  the  property 
as  part  of  a  town  site,  is  based  on  a  ground 
independent  of  any  Federal  question. 

[No.  177.] 

Argued  and  Submitted  March  It,  1900.    De- 
cided May  it,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  decision  af- 
firming a  decree  quieting  title.    Dismissed. 
See  same  case  below,  21  Mont.  345,  S3  Pac. 
10(54. 

Statement  by  Mr.  Justice  Brewer  t 
The  facts  in  this  case  are  as  follows :  On 
June  15, 1872,  a  patent  was  issued  to  the  pro- 
bate judge  of  Lewis  and  Clarke  Ck>unty,  Mon- 
tana territory,  for  the  townsite  of  Helena, 
[X06]in  trust  *for  the  benefit  of  the  occupants.  In 
1874  Joseph  Horsky,  Jr.,  the  plaintiff  below, 
defendant  in  error,  became  by  purchases  from 
prior  occupants  and  conveyances  from  the 
probate  judge  the  holder  of  the  legal  title 
to  certain  lots,  shown  on  the  plat  of  the  town. 
He  entered  into  occupation  at  the  date  of  his 
purchase,  and  has  been  in  undisturbed  and 
peaceful  possession  from  that  time  to  the 
present.  Among  these  lots  are  two  known 
and  described  as  lota  Nos.  19  and  20,  in  block 
37,  on  the  original  plat  of  the  townsite. 

Note. — As  to  jurisdiction  of  Federal  over 
state  courts;  necetsfty  of  Federal  quettUm — 
•ee  notes  to  Hamblin  v.  Western  Land  Co.  87 
L.  ed.  U.  S.  26T  :  KIpley  v.  Illinois  em  rel.  Akin, 
42  h.  ed.  U.  8.  098. 

.1*  to  lehat  is  a  Federal  question;  when  con- 
sidered— see  note  to  Be  Buchanan.  39  L.  ed.  TT. 
8.  884. 
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Subsequent  surveys  disclosed  that,  measured 
by  the  description  on  the  plat  and  the  calls 
of  the  deed,  there  was  an  extra  area  of 
ground  22  feet  front  by  103  feet  deep.  When 
that  fact  was  discovered  the  grantor  of  the 
plaintiff  applied  to  the  probate  judge  for  a 
conveyance  of  this  extra  ground,  and  paid 
him  the  requisite  price  therefor.  However, 
he  received  no  deed  at  that  time,  apparently 
supposing  the  deeds  for  lots  19  and  20  would 
carry  the  ground ;  but  afterwards,  and  on  De- 
cember IS,  1888,  on  application  of  the  plain- 
tiff, and  upon  the  basis  of  the  prior  applica- 
tion and  the  payment  of  the  necessary  price, 
the  probate  judge  made  a  deed  to  him  of  that 
extra  area  known  and  described  on  a  subse- 
quent plat  as  lot  31,  block  37.  In  1891  he 
filed  his  complaint  in  the  district  court  of 
the  first  judicial  district  of  the  state  of  Mon- 
tana, setting  forth  these  facts,  and  that  the 
defendant,  Patrick  Moran,  had,  on  December 
11,  1888,  obtained  from  the  probate  judge  a 
deed  for  this  lot  31,  alleging  that  it  was 
wrongfully  obtained,  and  praying  for  a  d«- 
creo  quieting  his  title. 

The  case  thus  presented  was  litigated  in 
the  state  courts  for  two  or  three  year*, 
passed  to  the  supreme  court  of  the  state  ( IS 
Mont.  250,  34  Pac.  300),  where  a  decree  in 
favor  of  the  plaintiff  was  reversed,  and  fin- 
ally came  on  for  hearing  in  the  district  court 
upon  t^e  bill  of  plaintiff,  setting  forth  the 
facts,  as  above  stated,  and  an  amended  an- 
swer of  the  defendant,  contsdning  these  aver- 
ments: That  on  the  2d  day  of  March,  1869, 
the  probate  judge  of  Lewis  and  Clarke 
coimty  made  an  entry  of  the  tract  of  land  for 
the  benefit  of  the  occupants  of  the  townsite 
of  Helena;  that  prior  to  the  entry  of  said 
townsite  a  certain  placer  mining  claim  had 
been  located  within  the  exterior  limits  of  the 
tract  so  entered,  which  included  within  ite 
boundaries  the  lot  in  controversy;  'that  the[207] 
location  had  been  made  pursuant  to  the  laws 
of  the  United  States,  the  local  laws,  and  the 
rules  and  regulations  of  the  mining  district, 
and  all  had  been  done  required  thereby  to 
make  a  perfectly  valid  location  of  said  placer 
mining  claim,  and  that  the  title  to  this  min- 
ing claim  thus  located  passed  to  the  defend- 
ant ;  that  it  was  a  valid  and  subsisting  min-  . 
ing  claim  at  the  time  of  the  entry  of  the  land 
by  the  probate  judge  and  of  the  patent  to 
him ;  that  after  the  entry  of  the  townsite, 
and  prior  to  1874,  the  defendant  left  the 
stete  of  Montana,  leaving  the  mining  claim 
in  possession  of  an  agent;  that  during  his 
absence  the  plaintiff  obteined  his  deeds  for 
the  premises  referred  to,  and  entered  into 
possession ;  that  when  the  defendant  returned 
to  Montana  he  found  the  plaintiff  in  posses- 
sion ;  that  he  had  ever  since  been,  by  the  ac- 
tion of  the  plaintiff,  prevented  from  entering 
upon  or  working  such  mining  claim ;  and  that 
in  December,  1888,  finding  that  no  deed  had 
ever  been  made  to  the  plaintiff  for  this  por- 
tion of  the  property,  he  obteined  in  further- 
ance and  protection  of  his  own  title  a  deed 
from  the  probate  judge,  which  was  the  deed 
referred  to  in  plaintilT's  complaint. 

Upon  these  pleadings  a  decree  was  entered 
by  the  district  court  in  favor  of  the  plaintiff, 

178  tr.  s. 


Digitized  by 


Google 


1889. 


MOBAK  T.  HORBKT. 


807-209 


quieting  his  title  to  the  premises.  On  appeal 
to  the  supreme  court  of  the  state  this  decree 
was  aiDmied  (21  Mont.  345,  63  Pac.  1064), 
whereupon  the  case  was  brought  on  error  to 
thts  court. 

Ur,  Thomas  J.  Walah  argued  the  cause 
and,  with  Mr.  Rufua  0.  Oorland,  filed  a  brief 
for  plaintiff  in  error: 

Every  valid  mining  claim  existing  within 
the  exterior  limits  of  a  town  site  at  the  time 
of  its  entry  is  expressly  excepted  from  the 
operation  of  the  town-site  patent;  and  it  is 
not  possible  by  such  a  patent  to  obtain  any 
interest  or  title  thereto. 

Silver  Bow  Min.  d  Mill.  Co.  v.  Clark,  S 
Mont.  378,  6  Pac.  670;  Talhott  v.  King,  0 
Mont.  76,  9  Pac  434;  Butte  City  Smoko 
House  Lode  Oases,  6  Mont.  397,  12  Pac  858 ; 
King  v.  Thomas,  6  Mont  400,  12  Pac  865. 

These  cases  never  came  before  this  court 
for  determination,  but  the  conclusion 
reached  in  them  was  approved  in  the  case 
of  Davis  V.  Weibhold,  139  U.  8.  507,  35  L. 
ed.  238,  11  Sup.  Ct.  Rep.  028. 

The  view  of  the  law  taken  in  these  cases 
has  been  accepted  by  all  the  local  courts  hav- 
ing had  occasion  sinTS  to  consider  the  ques- 
tions involved. 

Richards  v.  Dower,  81  Cal.  44,  22  Pa«. 
804;  The  Tombstone  Toim-Site  Cases 
(Ariz.)  15  Pac  26;  Moyle  v.  Bullene,  7 
Colo.  App.  308.  44  Pac  69.  See  also  Lind- 
ley,  Mines,  177. 

ifr.  Thomas  J.  Walsh  also  filed  a  separate 
-         brief  for  plaintiff  in  error  in  reply: 

Jurisdiction  will  be  taken  by  this  court 
where  a  state  court  has  applied  the  statute 
of  limitations  while  the  legal  title  was  in 
the  United  States. 

Oihson  y.  Chouteau,  13  Wall.  92,  20  L.  ed. 
534. 

It  haa  been  repeatedly  determined  that 
where  title  is  claimed  under  an  act  of  Con- 
gress, and  the  highest  court  of  a  state  rules 
against  the  title  so  asserted,  the  decision 
)  may  be  reviewed  by  this  court. 

Pollard  V.  Kibbe,  14  Pet.  353,  10  L.  cd. 
490 :  Lytle  ▼.  Arkansas,  22  How.  193,  16  L. 
ed.  306 ;  Berthold  v.  McDonald,  22  How.  33't, 
10  L.  ed.  318;  Silver  v.  Ladd,  6  Wall.  440,  18 
L.  ed.  828. 

Bfr.  Edwin  W.  Toole  submitted  the 
cause  for  defendant  in  error. 

207]  *Mr.  Justice  Brerrer  delivered  the  opin- 
ion of  the  court: 

The  supreme  court  of  the  state  affirmed  the 
decree  of  the  trial  court  primarily  on  the 
ground  of  laches.  If  this  be  an  independent 
ground,  involving  no  question  under  the  Fed- 

S;08]eral  'statutes,  the  decision  of  the  supreme 
court  must  be  sustained  and  the  writ  of  er- 
ror dismissed.  Eustis  v.  Bolles,  150  V.  S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131. 

Indeed,  if  the  matter  of  laches  can  be 
recognised  at  all,  it  is  difficult,  independently 
of  the  question  of  jurisdiction,  to  perceive 
any  error  in  the  ruling  of  the  state  supreme 
court.  One  who,  having  an  inchoate  right 
to  property,  abandons  it  for  fourteen  years, 
permits  others  to  acquire  apparent  title,  and 
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deal  with  it  as  theirs,  and  as  though  he  had 
no  right,  does  not  appeal  to  the  favorable 
consideration  of  a  court  of  equity.  We  need 
only  refer  to  the  many  cases  decided  in  this 
court  and  elsewhere,  that  a  neglected  right, 
if  neglected  too  long,  must  be  treated  as  an 
abandoned  right  which  no  court  will  enforce. 
See,  among  others,  Felix  v.  Patriok,  145  U.  S. 
317,  30  L.  ed.  719,  12  Sup.  Ct.  Rep.  862; 
OalUhor  v.  Cadwell,  146  U.  S.  368,  36  L.  ed. 
738,  12  £>up.  Ct.  Rep.  873,  and  cases  cited  in 
the  opinion.  There  always  comes  a  time 
when  the  l)est  of  rights  will,  by  reason  of  neg- 
lect, pass  beyond  the  protecting  reach  of  the 
hands  of  equity,  and  the  present  case  fully  il- 
lustrates that  proposition. 

We  therefore  pass  to  an  inquiry  whether 
the  question  of  laches  is  so  intermingled  with 
that  of  Federal  right  that  the  former  can- 
not be  considered  an  independent  matter. 
Ai  this  case  was  disposed  of  upon  bill  and 
answer,  we  must  take  the  facts  to  be  as  they 
are  presented  by  the  pleadings. 

At  the  time  of  the  commencement  of  the 
several  proceedings  referred  to  in  the  bill  and 
answer,  the  entire  area  of  ground  compassed 
within  the  limits  of  the  townsite  of  Helena 
was  public  land  of  the  United  States,  subject 
to  be  taken  under  the  pre-emption,  home- 
stead, townsite,  or  mineral  laws.  There  was 
no  reservation  in  behalf  of  any  railroad  com- 
pany, or  for  military  or  other  purposes.  The 
whole  tract  watt  subject  to  private  appropria- 
tion. Under  those  circumstances,  the  pro- 
bate judge  of  the  county  made  an  application 
for  an  entry  of  the  tract,  as  a  whole,  as  a 
townsite.  His  aipplication  was  entertained, 
the  entry  made,  and  thereafter  a  patent  is- 
sued to  him  for  the  entire  tract,  including  the 
premises  in  controversy.  Apparently,  there- 
fore, by  the  terms  of  the  patent  the  legal  title 
to  this  land  had  passed  to  the  probate  judge 
in  trust  for  the  several  occtipants.  But  we 
are  referred  by  counsel  to  Deffebaok  y.Hawke, 
115  U.  S.  392,  393,  29  L.  ed.  423,  424,  6  Sup. 
Ct.  Rep.  05,  06,  in  which  it  was  held  that  a 
patent  under  *the  townsite  act  is  "inopera-[S09] 
tive  as  to  all  lands  known  at  the  time  to  be 
valuable  for  their  minerals,  or  discovered  to 
be  such  before  tlieir  occuaption  and  improve- 
ment for  residences  or  business  under  the 
townsite  title;"  and  this  by  virtue  of  the  ex- 
press provisions  of  the  law  relating  to  the 
disposition  of  lands  for  town  sites,  as  fol- 
lows: "No  title  shall  be  acquired  under  the 
foregoing  provisions  of  this  chapter  to  any 
mine  of  gold,  silver,  cinnabar,  or  copper,  or 
to  any  valid  mining  claim  or  possession  held 
under  existing  laws."    Rev.  Stat.  §  2392. 

The  ruling  in  this  case  was  qualified  in 
Davis  V.  Weibbold,  139  U.  S.  507,  35  L.  ed. 
238,  11  Sup.  Ct  Rep.  628,  and  it  was  held 
that  the  title  of  a  lotowner  holding  a  deed 
from  the  probate  judge  who  had  entered  the 
lands  under  the  townsite  act  could  not  be  de- 
feated because  after  the  issue  of  the  patent 
there  was  a  subsequent  discovery  of  miner- 
als and  an  issue  of  a  patent  therefor  to  the 
discoverer,  the  court  saying,  on  p.  524,  L.  ed. 
p.  244,  Sup.  Ct  Rep.  p.  634,  after  referring  to 
some  decisions  of  the  land  department: 

"It  would   seem  from   this  uniform   con- 
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■truction  of  that  department  of  the  govern- 
ment specially  intrusted  with  supervision  of 
proceedings  required  for  the  alienation  of 
the  public  lands,  including  those  that  em- 
brace minerals,  and  also  of  the  courts  of  the 
mining  states.  Federal  and  state,  whose  at- 
tention has  been  called  to  the  subject,  that 
the  exception  of  mineral  lands  from  grant 
in  the  acts  of  Congress  should  be  considered 
to  apply  only  to  such  lands  as  were  at  the 
time  of  the  grant  known  to  be  so  valuable 
for  their  minerals  as  to  justify  expenditure 
for  their  extraction." 

The  allegations  of  the  answer  are  to  the 
effect  that  there  was  a  known  mining  claim, 
actually  located  and  worked,  at  the  time  of 
the  entry  and  patent  of  the  townsite,  and  the 
argument  is  that  the  mining  claim  was  ex- 
cepted from  the  scope  of  the  townsite  patent 
as  completely  as  though  the  exception  had 
been  in  terms  named  on  the  face  of  the  in- 
strument and  the  boundaries  claimed  de- 
scribed. The  probate  judge,  therefore,  never 
took  title,  and,  having  none,  conveyed  none 
to  the  plaintiff;  the  title  remained  in  the 
government,  and  neither  laches  nor  limita- 
tion run  against  the  rights  and  title  of  the 
government.  The  mining  claim  existed,  and 
[210]although  defendant  had  "abandoned  it  for 
years,  yet  as  no  one  had  taken  steps  to  relo- 
cate it,  he  had  the  right  to  resume  possession 
and  continue  his  work  in  the  way  of  per- 
fecting his  title. 

In  an  opinion  by  the  judge  of  the  state 
district  court,  delivered  in  deciding  this  case, 
is  an  interesting  discussion  of  the  difference 
between  a  void  and  voidable  patent,  and 
many  authorities  from  this  court  are  quoted. 
We  shall  not  attempt  to  refer  to  all  of  them, 
but  content  ourselves  with  noticing  one  or 
two.  In  United  States  v.  Schure,  102  U.  S. 
378,  2G  L.  ed.  167,  it  was  held  that  man- 
damus would  lie  to  compel  the  delivery  of  a 
land  patent  which  had  been  duly  signed, 
sealed,  countersigned,  and  recorded;  that  by 
those  acts  the  title  had  passed  to  the  pat- 
entee, and  nothing  remained  but  the  min- 
isterial duty  of  delivering  the  instrument. 
In  that  case  there  was  a  matter  of  dispute 
between  the  patentee,  who  had  made  a  home- 
stead entry,  and  other  parties  who  claimed 
that  the  land  was  within  the  incorporated 
limits  of  the  town  of  Qrantsville,  and  that 
the  entry  had  been  wrongfully  sustained.  In 
the  course  of  a  very  careful  opinion  by  Mr. 
Justice  Miller,  it  weus  said  (pp.  400,  401,  L. 
ed.  p.  173): 

"It  is  argued  with  much  plausibility  that 
the  relator  was  not  entitled  to  the  land  by 
the  laws  of  the  United  States,  because  it 
was  not  subject  to  homestead  entry,  and 
that  the  patent  is  therefore  void,  and  the 
law  will  not  require  the  secretary  to  do  a 
vain  thing  by  delivering  it,  which  may  at 
the  same  time  embarrass  the  rights  of  oth- 
ers in  regard  to  the  same  land. 

"We  are  not  prepared  to  say  that  if  the 
patent  is  absolutely  void,  so  that  no  right 
could  possibly  accrue  to  the  plaintiff  under 
it,  the  suggestion  would  not  bie  a  sound  one. 

"But  the  distinction  between  a  void  and  a 
voidable  instrument,  though  sometimes  a 
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very  nice  one,  is  still  a  well-recognized  dis- 
tinction on  which  valuable  rights  often  de- 
pend. And  the  case  before  us  is  one  to 
which  we  think  it  is  clearly  appli- 
cable. To  the  officers  of  the  land  de- 
partment, among  whom  we  include  the 
Secretary  of  the  Interior,  is  confided,  as 
we  have  already  said,  the  administration  of 
the  laws  concerning  the  sale  of  the  public 
domain.  The  land  in  the  present  case  had 
been  surveyed,  and,  under  their  control,  the 
land  in  that  district  generally  had  been 
opened  to  pre-emption,  homestead  entry,  and 
'sale.  The  question  whether  any  particular[21]] 
tract,  belonging  to  the  government,  was  open 
to  sale,  pre-emption,  or  homestead  right,  is 
in  every  instance  a  question  of  law  as  ap- 
plied to  the  facts  for  the  determination  of 
those  officers.  Their  decision  of  such  ques- 
tion and  of  conflicting  claims  to  the  same 
land  by  different  parties  is  judicial  in  its 
character. 

"It  is  clear  that  the  right  and  the  duty  of 
deciding  all  such  questions  belong  to  those 
officers,  and  the  statutes  have  provided  for 
original  and  appellate  hearings  in  that  de- 
partment before  the  successive  officers  of 
higher  grade  up  to  the  Secretary.  They 
have,  therefore,  jurisdiction  of  such  cases, 
and  provision  is  made  for  the  correction  of 
errors  in  the  exercise  of  that  jurisdiction, 
^lien  their  decision  of  such  a  question  is  fi- 
nally made  and  recorded  in  the  shape  of  the 
patent,  how  can  it  be  said  that  the  instru- 
ment is  absolutely  void  for  such  errors  as 
these?  If  a  patent  should  issue  for  land  in 
the  state  of  Massachusetts,  where  the  gov- 
ernment never  had  any,  it  would  be  abso- 
lutely void.  If  it  should  issue  for  land  once 
owned  by  the  government,  but  long  before 
sold  and  conveyed  by  patent  to  another  who 
held  possession,  it  might  be  held  void  in  a 
court  of  law  on  the  production  of  the  senior 
patent.  But  such  is  not  the  case  before  us. 
Here  the  question  is  whether  this  land  had 
been  withdrawn  from  the  control  of  the  land 
department  by  certain  acts  of  other  persons, 
which  include  it  within  the  limits  of  an  in- 
corporated town.  The  whole  question  is  one 
of  disputed  law  and  disputed  facts.  It  was 
a  question  for  the  land  officers  to  consider 
and  decide  before  they  determined  to  issue 
McBride's  patent.  It  was  within  their  ju- 
risdiction to  do  so.  If  they  decided  erro- 
neously, the  patent  may  be  voidable,  but  not 
absolutely  void." 

Now,  as  we  have  heretofore  noticed,  the 
patent  in  the  case  before  us  for  the  townsite 
purported  to  convey  the  entire  tract.  On  the 
face  of  the  instrument  there  was  nothing  to 
suggest  any  exception.  While  it  may  be 
conceded,  under  the  authorities  which  are 
referred  to,  that,  in  an  action  at  law  by  a 
claimant  under  that  patent,  the  existence  of 
a  mining  claim  at  the  time  of  its  issue  might 
be  shown  and  be  a  valid  defense  to  a  recovery 
of  so  much  of  the  ground  as  was  included 
within  the  mining  'claim,  and  in  that  view[21S] 
it  may  perhaps  be  not  inaptly  said  that  the 
patent  was  to  that  extent  void.  But  be  this 
as  it  may,  whenever  the  invalidity  of  a  pat- 
ent does  not  appear  upon  the  face  of  the  in- 

178  XT.  S. 


Digitized  by 


Google 


1899. 


MOBAN  T.   HORSKT. 


218-914 


'•  •tniment,  or  by  matters  of  which  the  courts 
n-  will  take  judicial  notice,  and  the  land  is  ap- 
^  parently  within  the  jurisdiction  of  the  land 

department  as  ordinary  public  land  of  the 
United  States,  then  it  would  seem  to  be  tech- 
!'  nically  more  accurate  to  say  that  the  patent 

I  was  voidable  and  not  void.     Even  in  cases 

i.  where  it  has  been  called  void  the  right  of  the 

1  United  States  to  maintain  a  bill  to  set  aside 

'.■  the   patent  has  been   sustained.    Tlius,   in 

"'-.  United  States  v.  Stone,  2  Wall.  525,  17  L. 

^  ed.  765,  patents  had  been  issued  for  certain 

lands  (which  were  in  fact  within  the  limits 
of  Fort  Leavenworth  Military  Reservation), 
and  a  bUl  in  equity  was  filed  by  the  United 
;  States  to  set  them  aside.     Mr.  J\istice  Grier, 

delivecing  the  opinion  of  the  court,  sustain- 
ing the  decree  of  the  circuit  court  in  favor 
of  the  government,  uses  this  language   (pp. 
;  635,  537,  L.  ed.  p.  767): 

"Nor  is  fraud  in  the  patentee  the  only 

f  round  upon  which  a  bill  will  be  sustained, 
'atents  are  sometimes   issued   unadvisedly 
or  by  mistake,  where  the  officer  has  no  author- 
ity in  law  to  grant  them,  or  where  another 
party  has  a  higher  equity  and  should  have 
1  received  the  patent.     In  such  cases  courts  of 

"  law  will  pronounce  them  void.    The  patent 

is  but  evidence  of  a  grant,  and  the  officer  who 
issues  it  acts  ministerially  and  not  judicial- 
ly. If  he  issues  a  patent  for  land  reserved 
from  sale  by  law,  such  patent  is  void  for 
want  of  authority.  But  one  officer  of  the  land 
office  is  not  competent  to  cancel  or  annul  the 
act  of  his  predecessor.  That  is  a  judicial 
act,  and  requires  the  judgment  of  a  court. 

"It  is  contended  here,  by  the  counsel  of 
the  United  States,  that  the  land  for  which  a 
patent  was  granted  to  the  appellant  was  re- 
served from  sale  for  the  use  of  the  govern- 
ment, and,  consequently,  that  the  patent  is 
void.  And  although  no  fraud  is  charged  in 
the  bill,  we  have  no  doubt  that  such  a  pro- 
ceeding in  chancery  is  the  proper  remedy, 
and  that  if  the  allegations  of  the  bill  are 
supported,  that  the  decree  of  the  court  be- 
low canceling  the  patent  should  be  affirmed. 

213]     '"We  are  of  opinion,  therefore, — 

"1.  That  the  land  claimed  by  appellant 
never  was  within  the  tract  allotted  to  the 
Delaware  Indians  in  1820  and  surveyed  in 
1830. 

"2.  That  it  is  within  the  limits  of  a  reser- 
vation legally  made  by  the  President  for 
military  purposes. 

"Consequently,  the  patents  issued  to  the 
appellant  were  without  authority  and  void." 

Suppose  the  United  States  had  brought  a 
bill  to  set  aside  so  much  of  this  townsite 
patent  as  included  the  mining  claim  referred 
to.  as,  under  the  authority  last  referred  to 
and  many  others,  it  might  have  done,  it 
would,  under  the  circumstances  disclosed, 
have  been  a  suit  in  the  interest  of  and  for 
the  benefit  of  the  defendant,  and  in  order 
to  enable  him  to  perfect  his  inchoate  title 
to  this  mining  property.  But  it  is  well  set- 
tled that  when  the  government  proceeds  to 
set  aside  its  patent,  not  for  the  sake  of  es- 
tablishing its  own  right  to  the  property,  but 
in  the  interest  of  some  person  who  has  an 
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equitable  claim  thereto,  or  to  whom  the  gov- 
ernment owes  the  duly  of  protecting  his  in- 
terests, it  is  subjected  to  the  same  defenses 
of  laches,  limitation,  and  want  of  equity  that 
would  attach  to  a  like  suit  by  an  individual. 
Vnited  States  v.  Beehe,  127  U.  S.  338,  32" 
L.  jei.  121,  8  Sup.  Ct.  Rep.  1083,  in  which 
it  was  said  by  Mr.  Justice  Lamar,  on  page 
347,  L.  ed.  p.  125,  Sup.  Ct.  Rep.  p.  1088: 

"When  the  government  is  a  mere  formal 
complainant  in  a  suit,  not  for  the  purpose 
of  asserting  any  public  right  or  protecting- 
any  public  interest,  title,  or  property,  but 
merely  to  form  a  conduit  through  which  one 
private  person  can  conduct  litigation  against 
another  private  person,  a  court  of  equity  will 
not  be  restrained  from  administering  the 
equities  existing  between  the  real  parties  by 
any  exemption  of  the  government  designed 
for  the  protection  of  the  rights  of  the  United 
States  alone.  The  mere  use  of  its  name  in 
a  suit  for  the  benefit  of  a  private  suitor  can- 
not extend  its  immunity  as  a  sovereign  gov- 
ernment to  said  private  suitor,  whereby  ha 
can  avoid  and  escape  the  scrutiny  of  a  court 
of  equity  into  the  matters  pleaded  against 
him  oy  the  other  party,  nor  stop  the  court 
from  examining  into  and  deciding  the  case 
according  to  the  principles  governing  courts 
of  equity  in  like  cases  between  private  liti- 
gants. 

•"These  principles,  so  far  as  they  relate  to[214l 
general  statutes  of  limitation,  the  laches  of 
a  party  and  the  lapse  of  time,  have  been 
rendered  familiar  to  the  legal  mind  by  the 
oft-repeated  enunciation  and  enforcement  of 
them  in  the  decisions  of  this  court.  Accord- 
ing to  these  decisions,  courts  of  equity  in 
general  recognize  and  give  effect  to  the  stat- 
ute of  limitations  as  a  defense  to  an  equi- 
table right,  when  at  law  it  would  have  been 
properly  pleaded  as  a  bar  to  a  legal  right." 

See  also  United  States  v.  Des  Moines  jfav. 
d  R.  Co.  142  U.  S.  510,  33  L.  ed.  1099,  12 
Sup.  Ct.  Rep.  308 ;  Curtner  v.  United  States, 
149  U.  8.  662,  37  L.  ed.  890,  13  Sup.  Ct  Rep. 
985.  1041. 

Now,  if  the  government,  seeking,  in  order 
to  discharge  its  duty  to  the  defendant,  to 
avoid  so  much  of  the  patent  as  included  this 
mining  claim,  is  bound  by  the  ordinary  rules 
of  equity  in  respect  to  laches,  etc.,  a  fortiori 
is  it  true  that  when  he  is  the  party  to  the 
litigation  the  same  equitable  rules  are  bind- 
ing on  him.  The  government  cannot,  when 
acting  for  him,  avail  itself  of  those  princi- 
ples of  law  which  are  designed  simply  for  its 
own  protection,  and  no  more  can  he.  in  his 
own  litigation,  shelter  himself  behind  those 
principles.  It  is  a  private  right  which  he  is 
relying  upon,  although  a  right  created  un- 
der the  laws  of  the  United  States,  and  as  tO' 
this  private  right  .He  is  subjected  to  the  or- 
dinary rules  in  respect  to  the  enforcement 
and  protection  of  such  a  right. 

Carothers  v.  Mayer,  164  U.  S.  325,  41  L. 
ed.  453,  17  Sup.  Ct.  Rep.  106,  is  worthy  of 
notice,  for  in  that  case,  although  not  under 
precisely  similar  circumstances,  it  was  held 
that  a  question  arising  under  the  statute  of 
limitations  as  against  a  title  asserted  un- 
der the  Federal  law  presented  no  Federal 
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question,  and  so  also  as  to  equitable  rights 
asserted  as  against  an  original  right  under 
the  laws  of  Congress.  See  also  Pittslurgh 
A  L.  A.  Iron  Go.  v.  Cleveland  Iron  ilin.  Co. 
178  U:  S.  270,  post,  1065,20  Sup.  Ct.  Rep.  931. 
Neither  does  this  case  in  any  of  its  aspects 
come  within  Oihaon  v.  Chouteau,  13  W«ill. 
92,  20  L.  ed.  534.  In  that  case  it  was  held 
that  one  who  acquired  a  legal  title  from  the 
government  could  not  be  defeated  in  respect 
to  that  title  on  the  ground  that  the  party  in 
possession  had  while  the  title  was  in  the  gov- 
ernment acquired  some  equitable  rights  by 
[SlS]possession  or  otherwise,  which  might  'have 
been  enforced  against  one  who,  during  all 
the  time,  had  as  an  individual  held  the  legal 
title.  In  other  words,  that  as  no  equitable 
rights  could  be  asserted  against  the  govern- 
ment while  it  held  the  legal  title,  so  when  it 
passed  the  legal  title  to  an  individual  he 
acquired  all  the  rights  which  the  government 
had  at  the  time  of  the  passage  of  such  legal 
title.  So  far  as  that  case  has  any  bearing 
upon  this,  it  tends  to  support  the  conclusions 
of  the  supreme  court  of  the  state  of  Mon- 
tana, because  here  at  least  the  apparent  le- 
gal title  passed  to  the  probate  judge,  and 
thereafter  to  the  plaintiff,  and  it  was  only 
an  equitable  and  inchoate  right  which  the 
defendant  was  trying  to  assert. 

We  conclude,  therefore,  that  the  defense  of 
laches,  which  in  its  nature  is  a  defense  con- 
ceding the  existence  of  an  earlier  legal  or 
equitable  right,  and  afflrtning  that  the  delay 
in  enforcing  it  is  suiflcient  to  deny  relief,  is 
the  assertion  of  an  independent  defense.  It 
proceeds  upon  the  concession  that  there  was, 
under  the  laws  of  the  United  States,  a  prior 
right,  and,  conceding  that,  says  that  the  de- 
lay in  respect  to  its  assertion  prevents  its 
present  recognition.  For  these  reasons  we 
are  of  the  opinion  the  decision  of  the  su- 
preme court  of  Montana  was  based  upon  an 
independent  non-Federal  question,  one  broad 
enough  to  sustain  its  judgment,  and  the 
icrtt  of  error  ia  dismissed. 


D.  P.  TARPEY,  Plff.  in  Err., 

V. 

ANDREW  MADSEN. 

(See  8.  C.  Reporter's  ed.  21S-229.) 

Public  lands — conflict  between  entry  and 
railroad  grant — questions  determined  by 
records. 

1.  The  right  of  one  who  has  actually  occapled 
pabllc  lands,  with  ao  Intent  to  make  a  bome- 
stend  or  pre-emption  entry,  cannot  be  de- 
feated by  tbe  mere  lack  of  a  place  In  wblcb 
to  make  a  record  of  his  Intent,  If  be  makes 
bis  entry  as  soon  aa  an  office  Is  opened  where 
be  can  do  so. 

3.  The  rule  tbat  "tbe  law  deals  tenderly  with 
one  n-bo.  In  good  faltb,  goes  upon  tbe  public 
lands  with  a  view  of  making  a  borne  thereon." 
does  not  apply  to  one  wbo,  after  tbe  original 

Note. — .!»  to  vonfttctlng  rights  of  claimant 
and  railroad — see  note  to  Sweesey  v.  Sparling 
(Iowa)  9  L.  R.  A.  777. 
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entryman  aljandons  bis  claim,  attempts  to  dla- 
possess  a  railroad  company  of  its  title  under 
a  land  grant  wblcb  bas  remained  apparently 
perfect  and  unquestioned  for  many  years. 

3.  It  Is  matter  of  common  knowledge  that 
many  i>cople  go  on  to  tbe  pabllc  domain, 
build  cabins,  and  establish  themselTes,  tem- 
porarily at  least,  as  occupants,  but  have  In 
view  simply  prospecting  for  minerals,  hnnt- 
Ing,  trapping,  etc.,  and  wltb  no  thought  of 
acquiring  title  to  land. 

4.  Tbe  relative  rights  of  a  railroad  company 
and  an  Individual  entryman  in  respect  to 
public  lands  must  be  determined  by  record 
evidence ;  on  tbe  one  part  tbe  fliing  of  the 
map  In  the  office  of  the  Secretary  of  the  In- 
terior, and  on  the  other,  the  declaration  or 
entry  In  the  local  land  office ;  and  the  mere 
occupancy  of  an  entryman  wbo  does  not  die 
his  declaratory  statement  la  Insufficient  to 
protect  bis  claim  against  a  land  grant. 

[No.  119.] 

Argutd  January  tS,  S6, 1900.    Decided  May 
it.  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decision  affirm- 
ing a  decree  for  defendant  in  a  suit  to  es- 
tablish title  to  land.    Reversed. 

See  same  case  below,   17   Utah,  352,  63 
Pac.  906. 

Statement  by  Mr.  Justice  Brewer  i 

'This  case  comes  on  error  to  the  8uprcnie[S10] 
court  of  the  state  of  Utah,  and  involves  the 
title  to  the  S.  W.  %  of  section  29,  township 
11  north,  of  range  2  west.  This  tract  is 
within  the  place  limits  of  the  grant  to  the 
Central  Pacific  Railroad  of  California.  The 
map  of  definite  location  of  that  part  of  the 
road  opposite  this  land  was  filed  and  ap- 
proved by  the  Secretary  of  the  Interior  on 
October  20,  1868,  and  the  entire  road  was 
constructed  and  accepted  prior  to  1870.  The 
land  is  not  mineral  nor  swamp  land,  nor  was 
it  returned  or  denominated  as  such;  was 
agricultural  in  character ;  and  at  the  date 
of  the  filing  of  the  map  of  definite  location 
there  was  nowhere  any  record  evidence  of  a 
private  claim.  At  that  time  no  local  land 
office  had  been  established  in  the  district  in 
which  this  land  is  situated.  Such  office  was 
opened  some  time  in  April  or  May,  1869. 
On  May  29,  1869,  this  declaratory  statemeb. 
was  filed: 


Declaratory  Statement  for  Cases  Where  the 
Lands  are  Not  Subject  to  Private  Entry. 

1,  Moroni  Olney,  of  Box  Elder  county, 
Utah  territory,  being  a  citizen  of  the  United 
States  and  the  head  of  a  family,  have  on  the 
23d  day  of  April,  1869,  settled  and  improved 
the  S.  W.  14  of  section  29,  township  11 
north,  of  range  2  west,  in  the  district  of 
lands  subject  to  sale  at  the  land  office  in 
Salt  Lake  City,  Utah,  and  containing  160 
acres,  which  land  has  not  yet  been  offered 
at  public  sale,  and  thus  rendered  subject  to 
private  entry,  and  I  do  hereby  declare  my 
intention  to  claim  said  'tract  of  Innd  an  n[217] 
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pre-emption  right  under  tlie  provisions  of 
said  act  of  4th  September,  1841. 

Given  under  my  hand  this  29th  day  of 
May,  1869. 

(Signed)  Moroni  Olney. 

In  the  presence  of — 

Abraham  Hunsaker. 

Nothing  further  was  done  by  Olney.  He 
abandoned  the  land,  and  nothing  appears  to 
have  been  heard  of  him  since  the  date  of  the 
entry.  On  June  20,  1890,  Andrew  Madsen, 
the  defendant  in  error,  who  alleged  that  he 
had  been  a  settler  and  in  occupation  of  the 
tract  since  1888,  filed  a  homestead  entry 
thereof  in  the  local  office.  A  contest  had 
previously  and  in  1893  been  instituted  be- 
tween the  railroad  oompany  and  Madsen, 
which  was  heard  and  decided  by  the  register 
and  receiver,  whose  decision  was  affirmed  by 
the  Commissioner  of  the  Oeneral  Land  Office, 
the  finding  of  the  register  and  receiver,  as 
appears  from  the  record  in  this  case,  l>eing — 

"We  find  that  the  tract  in  question,  which 
is  the  S.  W.  Yt  of  section  29,  township  11 
north,  of  range  2  west,  of  the  Salt  Lake 
meridian,  was  settled  upon  and  occupied  and 
claimed  by  a  qualified  entryman,  to  wit, 
Moroni  Olney,  prior  to  October  20,  1868, 
which  therefore  e-xcepted  the  land  from  the 
operation  of  the  grant  of  Congress  to  the 
Central  Pacific  Railroad  Company." 

A  certified  copy  of  that  aecision  in  full 
was  filed  by  counsel  for  defendant  in  error 
on  the  hearing  in  this  court,  and  that  certi- 
fied copy  reads  as  follows; 

"This  case  arises  upon  an  application  to 
enter  a  tract  of  land  covered  by  a  railway 
selection  which  it  is  sought  to  cancel,  for 
the  reason  that  a  valid  settlement  had  been 
made  on  the  land  prior  to  the  date  of  the  at- 
tachment  of  the  grant  to  the  railway  com- 
pany. 

"Our  decision  is  that  the  motion  of  the 
Central  Pacific  Railway  Company  to  strike 
out,  dismiss,  and  expunge  the  depositions 
from  the  records  should  be  denied.  We 
therefore  find  the  issues  in  favor  of  Andrew 
Madsen,  and  that  the  tract  of  land  in  dispute 
was  reserved  and  excepted  from  the  grant 
to  the  railroad  company  because.  1st,  a  pre- 
[S18]emption  claim  had  attached  *to  the  land  in 
dispute  at  the  time  the  line  of  said  road  was 
definitely  fixed. 

"2d.  There  was  a  qualified  pre-emption 
claimant  upon  the  land  at  that  time,  which 
brought  it  within  the  first  portion  of  the 
excepting  clause  of  the  act  of  1864.  which 
provides  that  any  lands  granted  by  that  act. 
or  the  act  to  which  it  is  an  amendment,  shall 
not  defeat  or  impair  any  pre-emption  claim. 

"3d.  On  the  20th  day  of  October,  1868,  the 
land  in  dispute  contained  the  improvements 
of  a  tiona  fide  settler,  which  also  excepted 
the  land  from  the  provisions  of  the  grant. 

"We  further  find  that  Central  Pacific  Rail- 
way selection  No.  3  should  be  canceled  as  to 
the  tract  in  dispute,  and  that  Andrew  Mad- 
sen should  be  permitted,  if  he  so  desires,  to 
make  pre-emption  entry  covering  this  land. 

"We  decide  that  he  should  be  permitted  to 
enter  the  land  under  the  pre-emption  law, 
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because  his  right  to  do  so,  t.  e.,  his  settle- 
ment upon  the  land,  was  initiated  long  prior 
to  the  act  of  March  3,  1891,  repealing  the 
pre-emption  law,  which  repealing  act  ex- 
pressly excepted  all  bona  fide  claims  lawful- 
ly initiated  before  the  passage  of  the  act." 

After  the  decision  of  the  Commissioner  af- 
firming that  of  the  register  and  receiver,  the 
entry  was  made  and  a  patent  was  issued  to 
Madsen. 

Prior  thereto  and  on  January  12,  1894, 
this  action  was  brought  in  the  fourth  judicial 
district  of  the  territory  of  Utah,  county  of 
Box  Elder,  by  the  plaintiff  in  error,  grantee 
from  the  railroad  company,  to  establish  his 
title  to  the  tract  and  to  recover  possession. 
In  the  trial  court,  after  the  issue  of  the  pat- 
ent and  the  admission  of  Utah  as  a  state,  a 
decree  was  entered  in  favor  of  the  defend- 
ant The  case  was  taken  by  appeal  to  the 
supreme  court  of  the  state,  and  by  that  court 
the  decree  of  the  district  court  was  affirmed 
(17  Utah,  362,  53  Pac.  998),  to  review  which 
decree  this  writ  of  error  was  brought. 

Mr.  It.  E.  Psyson  ar^ed  the  cause  and 
filed  a  brief  for  plaintiff  in  error : 

No  pre-emption  claim  attaches  to  public 
land,  so  as  to  except  it  from  a  railroad 
grant,  by  mere  occupation  with  qualification 
to  enter  on  the  part  of  the  entryman  at  defi- 
nite location  of  railroad  line. 

yorthem  P.  R.  Co.  v.  Golbum,  164  U.  8. 
383,  41  L.  ed.  479,  17  Sup.  Ct.  Rep.  98;  Kan- 
sas P.  R.  Go.  V.  Dunmeyer,  113  U.  S.  029.  28 
L.  ed.  1122,  5  Sup.  Ct.  Rep.  566;  Baatinffa 
d  D.  R.  Co.  V.  Whitney,  132  U.  S.  357,  33  L. 
ed.  363,  10  Sup.  Ct  Rep.  112;  Whitney  v. 
TayU>r,  168  U.  S.  85,  39  L.  ed.  906,  15  Sup. 
Ct  Rep.  700;  Lonsdale  v.  Daniels,  100  U.  S. 
113,  25  L.  ed.  587 ;  Unddoa  v.  Burnham,  150 
U.  S.  544,  39  L.  eu.  527,  15  Sup.  Ct  Rep.  448. 

The  status  of  the  land  at  the  time  of  the 
definite  location  of  the  road  constitutes  the 
criterion  by  which  the  lands  to  which  the 
oompany  is  entitled  are  to  be  determincKl. 

Van  Wyok  v.  KnevaU,  100  U.  S.  300,  27 
L.  ed.  201,  1  Sup.  Ct  Rep.  336:  Kansas  I'. 
R.  Co.  V.  Duntnet/er,  113  U.  S.  629,  28  L.  cd. 
1122,  6  Sup.  Ct  Rep.  566. 

A  notice  of  claim,  or  declaratory  state- 
ment, is  indispensably  necessary  to  give  the 
claimant  any  standing  as  a  prc-cmptor;  the 
rule  being  that  settlement  alone  is  not  suf- 
ficient for  that  purpose. 

Lansdale  v.  Daniels,  100  U.  S.  113,  25  L. 
ed.  587. 

3fr.  L.  R.  Rogers  also  filed  a  brief  for 
plaintiff  in  error. 

Mr.  B.  Howell  Jones  argued  the  causa 
and  filed  a  brief  for  defendant  in  ervor: 

The  fact  that  the  survey  was  not  approved 
or  filed,  and  the  fact  that  the  land  office  was 
not  opened  until  1869,  did  not  destroy  any 
pre-emption  claim;  it  merely  extended  the 
time  to  make  the  filing  until  the  land  office 
was  opened. 

Lytle  V.  ArkoTisas,  9  How.  314,  13  L.  ed. 
153;  The  Yosemite  Valley  Case,  15  Wall. 
77,  sub  nom.  Hatchings  v.  Low,  21  L.  ed.  82; 
liatxi  V.  Sale,  43  III.  351.  92  Am.  Dec.  128; 
Kile  V.  Tuhhs,  23  Cal.  432. 
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The  ruling  of  the  land  office,  which  showis 
that  at  the  date  of  definite  location  the 
lands  were  settled  and  occupied,  is  unassail- 
able except  by  direct  proceedings  for  its  an- 
nulment or  limitation. 

Steel  T.  St.  Louia  Smelting  it  Ref.  Co.  100 
U.  S.  447,  27  L.  ed.  220,  1  Sup.  Ct.  Rep.  389; 
Vorthem  P.  R.  Co.  v.  Oolhum,  164  U.  S. 
383,  41  L.  ed.  479.  17  Sup.  Ct.  Rep.  98;  Bar- 
den  V.  Xwthern  P.  R.  Co.  154  U.  8.  288,  38 
L.  ed.  992,  14  Sup.  Ct  Rep.  1030. 

The  ruling  of  the  Department  allowing 
the  declaratory  statement  to  be  filed  on  this 
land,  thereby  deciding  that  it  was  not  rail- 
roiul  land,  is  not  subject  to  review.  It  was 
never  appealed  from,  so  far  as  the  record 
shows.  Nothing  is  shown  as  to  the  grounds 
on  which  the  Land  Department  acted  at  the 
time. 

Dvrango  Land  <t  Coal  Co.  v.  Bvana,  40  U. 
S.  App.  305,  80  Fed.  Rep.  426,  25  C.  C.  A. 
523;  if  core  v.  Xorthem  P.  R.  Co.  18  Mont. 
290,  45  Pac.  215. 

Conceding  that  pre-emption  or  homestead 
claim  means  a  filed  claim,  the  words,  "any 
other  lawful  claim,"  must  mean  something 
else  than  such  claims  as  are  filed.  A  law- 
ful claim  is  not  one  contrary  to  law.  It 
may  well  be  that  the  government  is  not  com- 
pelled to  recognize  the  right  of  a  mere  settler 
without  entry.  Yet  such  a  claim  is  lawful, 
and  Congress  has  always,  as  its  settled  pol- 
icy shows,  tried  to  protect  such  claims.  In 
that  sense  they  are  lawful  and  meritorious. 

Cinited  States  v.  Tithing  Yard,  9  Utah, 
280,  34  Pac.  55. 

If  these  lands  were  within  the  proviso  of 
the  act  of  July  2,  1864,  they  did  not  pass. 
And  the  fact  that  Moroni  OIney's  claim 
lapsed  or  failed  did  not  cause  the  lands  to 
revert  to  the  railroad  company. 

Bardon  v.  yorthem  P.  R.  Co.  145  U.  S. 
53.5,  36  L.  ed.  SCO,  12  Sup.  Ct.  Rep.  856; 
Hastings  ><i  D.  R.  Co.  v.  Whitney,  132  U.  S. 
357,  33  L.  ed.  363,  10  Sup.  Ct  Rep.  112; 
Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  28  L.  cd.  1122,  5  Sup.  Ct  R^.  566; 
Northei-n  P.  R.  Co.  v.  Colbum,  164  U.  8. 
383.  41  L.  ed.  479.  17  Sup.  Ct.  Rep.  08. 

The  Colbum  Case,  164  U.  8.  383,  41  L.  cd. 
479,  17  Sup.  Ct.  Rep.  98,  is  not  in  point  In 
that  case  it  was  claimed  that  the  land  was 
excepted  from  the  grant  because  of  the  occu- 
pation of  one  Horace  F.  Kelly  on  the  date  of 
definite  location,  unaccompanied  by  a  filing, 
"then  or  thereafter."  The  land  was  sur- 
veyed, and  the  survey  filed,  and  the  land  of- 
fice was  open. 

In  Rarden  v.  y  or  them  P.  R.  Co.  154  U.  S. 
315.  38  L.  ed.  997.  14  Sup.  Ct.  Rep.  1030,  the 
court  says  that  the  case  of  Deseret  Salt  Co. 
V.  Tarpey,  142  U.  S.  241,  35  L.  ed.  999,  12 
Sup.  Ct.  Rep.  158,  is  not  in  point.  This 
case  did  not  decide  anything  whatever  re- 
specting the  exceptions  in  the  land  grant, 
"but  only  that  the  title  to  the  lands  granted 
took  effect,  with  certain  designated  excep- 
tions, as  of  the  date  of  the  grant"  It  never 
decided  anything  else. 

Not  only  are  prior  reservations  made  by 
the  government  and  rights  of  pre-emption  ex- 
cepted, but  the  improvements  of  bona  fide 


settlers,  and  any  other  lawful  claim,  are  un- 
affected by  the  grant  Of  course  this  means 
any  honest  claim  evidenced  by  iinprov»' 
ments  or  other  acts  of  possession. 

Brodtr  v.  Jfatoma  Water  <t  Min.  Co.  101 
U.  S.  277,  25  L.  ed.  791. 

*Mr.  Justice  Brewer  delivered  the  opin-[S19) 
ion  of  the  court: 

A  narrow  but  important  auestion  is  pre- 
sented by  this  record.  The  land  in  contro- 
versy is  an  odd-numbered  section  within  the 
place  limits  of  the  grant  to  the  Central  Pa- 
cific Railroad  Company.  The  identification 
of  the  lands  which  passed  by  that  grant  was 
made  at  the  time  the  map  of  definite  location 
was  filed  in  the  oflice  of  the  Secretary  of  the 
Interior,  and  by  him  approved,  to  wit,  Oc- 
tober 20,  1808;  and  the  question  is  whether 
there  was  anything  in  the  occupation  or  en- 
try by  Olncy  to  defeat  the  title  apparently 
then  passing  to  the  railroad  company.  That 
there  was  nothing  of  record  affecting  the  va- 
lidity of  that  title  is  conceded.  No  one,  by 
an  investigation  of  any  public  record,  could 
have  ascertained  at  that  time  that  there  was 
any  doubt  in  respect  thereto. 

It  is  true  that  there  was  then  no  local  land 
office  in  which  those  seeking  to  make  pre- 
emption or  homestead  entries  could  file  their 
declaratory  statements  or  make  entries,  and 
the  want  of  such  an  office  is  made  by  the  su- 
preme court  of  the  state  one  of  the  main 
grounds  for  holding  that  the  land  did  not 
pass  to  the  railroad  company.  We  agree 
with  that  oourt  fully  in  its  discussion  of  the 
general  principles  involved  in  the  failure  of 
the  government  to  provide  a  local  land  office. 
The  right  of  one  who  has  actually  occupied, 
with  an  intent  to  make  a  homestead  or  pre- 
emption entry,  cannot  be  defeated  by  the 
mere  lack  of  a  place  in  which  to  make  a  rec- 
ord of  his  intent  In  many  states  the  statu- 
tory provision  in  respect  to  suits  is  that  the 
defendant,  on  receiving  service  of  summons, 
must  within  a  certain  time  file  his  answer  in 
the  office  of  the  clerk  of  the  court.  It  cannot 
be  doubted  tiiat  if  before  he  is  thus  called 
upon  to  file  his  answer  the  office  is  burned 
and  the  clerk  dies,  and  there  is  no  place  or 
individual  at  which  or  with  whom  his  an- 
swer can  be  filed,  such  accident  or  omission 
will  not  defeat  his  right  to  make  a  defense, 
or  give  to  the  plaintiff  a  right  to  take  judg- 
ment by  default  Where  the  accident  or 
omission  is  not  the  fault  of  the  party,  but 
of  the  government  or  some  official  of  the  gov- 
ernment, such  accident  or  omission  cannot 
defeat  *the  right  of  the  individual,  and  in  all[2SM>] 
that  is  said  in  respect  to  this  by  the  supreme 
court  of  the  state  of  Utah  we  fully  agree. 
If  OIney  was  in  possession  of  this  tract  be- 
fore October  20,  1868,  with  a  view  of  enter- 
ing it  as  a  homestead  or  pre-emption  claim, 
and  was  simply  deprived  of  his  ability  to 
make  his  entry  or  declaratory  statement  by 
the  lack  of  a  local  land  office,  he  could  un- 
doubtedly, when  such  office  was  established, 
have  made  his  entry  or  declaratory  state- 
ment in  such  way  as  to  protect  his  rights. 
But  when  the  office  was  opened  he  filed  his  de- 
claratory statement,  and  in  that  he  did  not 
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!>.       Buggest  that  he  bad  been  in  the  occupation 

"■'.  of  the  premises  prior  to  October  20,  1868, 
but  declared  that  on  the  23d  of  April,  1860, 

;.^  he  settled  and  improved  the  tract.  Assume 
that  such  declaration  was  subject  to  correc- 
tion by  him,  that  he  could  thereafter  have 
corrected  the  mistake  (if  it  was  a  mistake) 
*nd  shown  that  he  occupied  the  premises 
prior  to  October  20,  1868,  with  an  intent  to 
enter  them  as  a  homestead  or  pre-emption 
claim,  he  never  did  make  the  correction,  and 
there  is  nothing  in  the  record  to  show  that 
his  occupation  prior  to  April  23,  ISUO,  was 
with  any  intent  to  acquire  title  from  the 
United  States. 

And  in  this  respect  we  must  notice  the  oft- 
repeated  declaration  of  this  court,  that  "the 
law  deals  tenderly  with  one  who,  in  good 
faith,  goes  upon  the  public  lands  with  a  view 
of  making  a  home  thereon."  A.rd,  v.  Bran- 
don, 150  U.  6.  637,  543,  39  L.  ed.  624,  626, 
16  Sup.  Ct.  Rep.  406 ;  Northern  P.  B.  Co.  v. 
Amacher,  176  U.  8.  664,  567,  ante,  274,  276, 
20  Sup.  Ct.  Rep.  236.  With  this  declara- 
tion, in  all  its  fulness,  we  heartily  concur, 
and  have  no  desire  to  limit  it  in  any  respect; 
and  if  Olney,  the  original  entryman,  was 
pressing  his  claims,  every  intendment  should 
be  in  his  favor  in  order  to  perfect  the  title 
which  he  was  seeking  to  acquire.  But  when 
the  original  entryman,  either  because  he  does 
not  care  to  perfect  his  claim  to  the  land, 
or  because  he  is  conscious  that  it  is  invalid, 
abandons  it,  and  a  score  of  years  thereafter 
some  third  party  comes  in  and  attempts  to 
dispossess  the  railroad  company  (grantee  of 
Congress)  of  its  title, — apparently  perfect 
and  unquestioned  during  these  many  years, — 
he  does  not  come  in  the  attitude  of  an 
equitable  appellant  to  the  consideration  of 
the  court. 

It  must  be  remembered  that  mere  occupa- 

tSl]tion  of  the  public  'lands  gives  no  right  as 
against  the  government.  It  is  a  matter  of 
common  knowledge  that  many  go  on  to  the 
public  domain,  build  cabins,  and  establish 
themselves,  temporarily  at  least,  as  occu- 
pants, but  having  in  view  simply  prospect- 
ing for  minerals,  hunting,  trapping,  etc.,  and 
with  no  thought  of  acquiring  title  to  land. 
Such  occupation  is  often  accompanied  by 
buildings  and  inclosures  for  housing  and  care 
of  stock,  and  sometimes  by  cultivation  of  the 
Boil  with  a  view  of  providing  fresh  vegeta- 
bles. These  occupants  are  not  in  the  eye  of 
the  law  considered  as  technically  trespassers. 
No  individual  can  interfere  with  their  occu- 
pation, or  compel  them  to  leave.  Their  pos- 
sessory rights  are  recognized  as  of  value  and 
made  the  subjects  of  barter  and  sale.  Lami 
V.  Davenport,  18  Wall.  307,  21  L.  ed.  759.  In 
that  case  it  appeared  that  certain  individuals 
settled  on  what  is  now  the  city  of  Portland, 
Oregon,  and,  laying  off  a  town  site,  distrib- 
uted among  themselves  the  lots.  Thereafter 
they  bought  and  sold  those  lots  as  things  of 
value,  and  although  such  settlement  was  an- 
tecedent to  any  act  of  Congress  authorizing 
it,  their  contracts  in  respect  to  the  lots  were 
sustained,  the  court,  speaking  by  Mr.  Justice 
Miller,  saying  (314,  L.  ed.  761): 

"And  though  these  rights  or  claims  rested 
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on  no  statute  or  any  positive  promise,  the 
general  recognition  of  them  in  the  end  by  the 
government,  and  its  disposition  to  protect 
the  meritorious  actual  settlers,  who  were  the 
pioneers  of  emigration  in  the  new  terri- 
tories, gave  a  decided  and  well-understood 
value  to  these  claims.  They  were  the  sub- 
jects of  bargain  and  sale,  and,  as  among  the 
parties  to  such  contracts,  they  were  valid." 

But  notwithstanding  this  recognition  of 
the  rights  of  individual  occupants  as  against 
all  other  individuasl,  it  has  been  uniformly 
held  that  no  rights  are  thus  acquired  as 
against  the  United  States.  In  Camfield  v. 
United  States,  107  U.  S.  518, 42  L.  ed.  200, 17 
Sup.  Ct.  Rep.  864,  this  court  sustained  a  bill 
filed  by  the  United  States  to  com^iel  by  man- 
datory injunction  certain  parties  to  vacate 
public  lands  which  they  were  occupying  witli- 
out  any  intent  to  purchase,  and  whose  occu- 
pancy therefore  stood  in  the  way  of  ollicis 
who  might  wish' to  enter  and  acquire  titlu 
under  the  land  laws  of  the  United  States. 
See  also  Frisbie  v.  Whitney,  9  Wall.  187,  19 
L.  ed.  668;  The  Yosemite  Valley  Case,  16 
Wall.  77,  aub  nom.  Hutchinga  v.  Lou),  21  L. 
ed.  82. 

•It  is  undoubtedly  true  that  one  occupying [SSS] 
land  with  a  view  of  pre-emption  is  given  thir- 
ty days  within  which  to  file  with  the  register 
of  the  land  oflBce  his  declaratory  statement 
(Rev.  Stat.  §  2204);  and  since  1880  the 
same  right  has  been  possessed  by  one  desir- 
ing to  make  a  homestead  entry  (21  Stat,  at 
L.  141,  chap.  89,  5  3).  So  that  any  contro- 
versy between  two  occupants  of  a  tract  open 
to  pre-emption  and  homestead  entry  is  not 
determined  by  the  mere  time  of  the  filing  of 
the  respective  claims  in  the  land  oflice,  but  by 
the  fact  of  prior  occupancy;  and  these  con- 
troversies are  of  frequent  cognizance.  Oral 
evidence,  therefore,  of  the  date  of  occupancy, 
may  bo  decisive  of  the  controversy  between 
such  individual  applicants  for  a  tract  of  pub- 
lic land,but  by  decisions  of  this  court  running 
back  to  1882,  as  between  a  railroad  company 
holding  a  land  grant  and  an  individual  entry- 
man  the  question  of  right  has  been  declared 
to  rest,  not  on  the  mere  matter  of  occupancy, 
but  upon  the  state  of  the  record.  All  the 
cases  in  this  court,  in  which  this  question  has  f 

been  discussed  and  the  conclusion  announced, 
have  been,  since  the  act  of  1880,  gfivin^  toper- 
sons  seeking  a  homestead  the  same  rights  in 
respect  to  occupancy  as  to  persons  intending 
a  pre-emption. 

The  original  Union  Pacific  Railroad  act 
(12  Stat,  at  L.  402,  chap.  120,  §  3)  excepted 
from  the  grant  of  the  odd  sections  to  the 
railroad  company  all  those  tracts  to  which 
an  adverse  right  had  attached  "at  the  time 
the  line  of  said  road  is  definitely  fixed."  The 
act  does  not  in  terms  prescribe  how  or  by 
what  evidence  it  shall  be  determined  that  the 
lino  of  said  road  has  become  definitely  fixed, 
and  for  many  years  after  its  passage,  inter- 
preting this  and  other  like  railroad  land 
grants,  the  ruling  of  the  Land  Department 
was  that  the  line  was  definitely  fixed  when- 
ever it  was  surveyed,  staked  out,  and  marked 
on  the  face  of  the  earth  ( United  States  v.  Wi- 
nona d  8t.  P.  R.  Co.  165  U.  S.  463,  473,  41  h. 
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ed.  78g,  794,  17  Sup.  Ct.  Rep.  368),  and  that 
If  at  that  time  there  was  no  adverse  right  the 
title  of  the  railroad  company  wag  settled. 
Of  course,  this  left  such  date  one  to  be  deter- 
mined by  oral  testimony,  and  so  as  to  each 
individual  odd-numbered  tract  within  the 
place  limits  of  the  grant  the  question  of  title 
was  determined  by  evidence  of  the  time  of 
surveying,  staking,  and  marking  on  the  face  of 
[223]the  earth  the  line  of  *the  railroad,  and  cor- 
responding  evidence  of  occupancy  by  an  indi- 
vidual with  a  view  to  entry  under  the  gen- 
eral land  laws.  No  title,  therefore,  certainly 
passed  to  the  railroad  company  until  a  patent 
had  been  Iraued  to  it ;  and,  indeed,  under  the 
settled  ruling  that  land  which  was  held  by  a 
prior  cUim  did  not  pass  to  the  railroad  com- 
pany under  its  grant  it  was  doubtful  whether 
even  then  it  had  received  a  title  beyond  chal- 
lenge. This  unfortunate  uncertainty  and  in- 
stability of  title  continued  until  the  decisions 
of  this  court  in  Van  Wyck  v.  Knevala,  106  U. 
8.  lOO,  27  L.  ed.  201,  1  Sup.  Ct.  Rep.  336; 
and  K ansae  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  28  L.  ed.  1122,  6  Sup.  Ct.  Rep.  666,— th« 
first  decided  in  October,  1882,  and  the  latter 
in  March,  1885.  By  those  cases  it  was  set- 
tled that  the  time  at  which  the  title  of  the 
railroad  company  passed  beyond  question 
was  that  of  the  filing  of  an  approved  map  of 
definite  location  in  the  office  of  the  Secretary 
of  the  Interior.  This  eliminated  all  oral  tes- 
timony, and  established  a  date  at  which,  by 
record,  the  title  of  the  railroad  company 
could  be  considered  as  definitely  ascertained. 
In  the  latter  of  the  two  cases,  Kansas  P.  R. 
C.  V.  Dunmeyer,  the  same  elimination  of  oral 
testimony,  tiie  same  reference  to  the  record 
as  determining  all  opposing  rights  of  the  in- 
dividual entryman,  was  also  declared.  That 
was  a  case  of  a  homestead  entry,  but  as,  five 
years  prior  thereto,  homestead  and  pre-emp- 
tion entries  had  been  placed  in  the  same  cate- 
gory BO  far  as  respects  the  right  of  prelimi- 
nary occupation,  it  is  not  strange  tAat  the 
court  in  that  opinio/i  spoke  generally  of  pre- 
emption and  homestead  entries. 

After  referring  to  the  rule  in  reference  to 
the  filing  of  the  map  of  definite  location  in 
the  office  of  the  Secretary  of  the  Interior,  Mr. 
Justice  Miller,  announcing  the  conclusions  of 
the  court,  said  (640,  L.  ed.  1126,  Sup.  Ct 
Rep.  571): 

"This  filing  of  the  map  of  definite  location 
furnished  also  the  means  of  determining 
what  lands  had  previously  to  that  moment 
been  sold,  reserved,  or  otherwise  disposed  of 
by  the  TTnited  States,  and  to  which  a  pre- 
emption or  homestead  claim  bad  attached; 
'  for,  by  examining  the  plats  of  this  land  in 
the  office  of  the  register  and  receiver,  or  in 
the  General  Land  CMGce,  it  could  readily  have 
been  seen  if  any  of  the  odd  sections  within 
10  miles  of  the  line  had  been  sold,  or  disposed 
[SS4]of,  or  reserved,  *or  a  homestead  or  pre-emp- 
tion claim  had  attached  to  any  of  them." 

And  again  (641,  L.  ed.  1126,  Sup.  Ct.  Rep. 
571): 

"It  is  not  conceivable  that  Congress  in- 
tended to  place  these  parties  as  contestants 
for  the  land,  with  the  right  in  each  to  re- 
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?[uire  proof  from  the  other  of  complete  per> 
ormanoe  of  its  obligation.  .  .  .  The  re»- 
aonable  purpose  of  the  govenmient  undonbt* 
edly  is  that  which  it  expressed;  namely, 
while  we  are  giving  liberally  to  the  railroad 
company,  we  do  not  give  any  lands  we  have 
already  sold,  or  to  which,  according  to  our 
laws,  we  have  permitted  a  pre-emption  or 
homestead  right  to  attach.  No  right  to  such 
land  passes  by  this  grant." 

And  finally  (644,L  ed.  1127,  Sup.  Ct  Rep. 
673): 

"Of  all  the  words  in  the  English  language, 
this  word  "attached"  was  probably  the  best 
that  could  have  been  used.  It  did  not  mean 
mere  settlement,  residence,  or  cultivation  of 
the  laud,  bat  it  meant  a  proceeding  in  the 
proper  land  office,  by  which  the  inchoat* 
right  to  the  land  was  initiated.  Itmeantthat 
by  such  a  proceeding  a  right  of  homestead  had 
fastened  to  that  land,  which  oould  ripen  into 
a  perfect  title  by  future  residence  and  culti- 
vation. With  tiie  performance  of  these  con- 
ditions the  company  had  nothing  to  do.  The 
right  of  the  homestead  having  attached  to 
the  land,  it  was  excepted  out  of  the  grant  as 
much  as  if  in  a  de^  it  had  been  excluded 
from  the  conveyance  by  metes  and  bounds." 

The  doctrine  thus  announced,  that  right* 
on  either  side  as  between  the  railroad  com- 
pany and  the  entryman  are  determined  by  the 
facts  appearing  of  record,  has  been  repeat- 
edly recognized  since.  In  Hastings  A  D.  R. 
Co.  V.  Whitney,  132  U.  S.  387,  33  L.,ed.  363, 
10  Sup.  Ct.  Kep.  112,  these  rights  were  dis- 
cussed by  Mr.  Justice  Lamar,  who,  by  rea- 
son of  his  experience  as  Secretary  of  the  In- 
terior, was  pre-eminently  qualified  to  speak 
in  reference  thereto.  And  an  entry  which 
was  clearly  open  to  challenge  by  the  govern- 
ment was  held  to  be  eiTective  to  withdraw 
the  land  from  the  operation  of  the  railroad 
grant  On  page  361,  L.  ed.  365,  Sup.  Ct  Rep. 
114,  Mr.  Justice  Lamar  observed: 

"In  the  light  of  these  decisions  the  almost 
uniform  practice  of  the  department  has  been 
to  regard  land  upon  which  an  entry  of  rec- 
ord valid  upon  its  face  has  been  made,  as 
appropriated  *and  withdrawn  form  8ubse-[E25] 
quent  homestead  entry,  pre-emi)tion  settle- 
ment, sale,  or  grant  until  the  original  entry 
be  canceled  or  declared  forfeited;  in  which 
case  the  land  reverts  to  the  government  as 
part  of  the  public  domain,  and  becomes  again 
subject  to  entry  under  the  land  laws." 

And  then,  after  referring  to  the  contention 
that  the  Dunmeyer  Case  was  not  conclusive 
because  in  that  case  the  entry  was  valid  on 
its  face,  while  this  was  defective,  he  added 
(384,  L.  ed.  366,  Sup.  Ct  Rep.  115) : 

"But  these  defects,  whether  they  be  of 
form  or  substance,  by  no  means  render  the 
entry  absolutely  a  nullity.  So  long  as  it  re- 
mains a  subsisting  entry  of  record,  whose 
legality  has  been  passed  upon  by  the  land 
authorities,  and  their  action  remains  unre- 
versed, it  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  do- 
main, and  therefore  precludes  it  from  sub- 
sequent giants.  In  the  case  before  us,  at 
the  time  of  the  location  of  the  company's 
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Toad  an  examination  of  the  tract  booka  and 
the  plat  filed  in  the  office  of  the  register  and 
receiver,  or  in  the  land  office,  would  have 
disclosed  Turner's  entry  as  an  entry  of  rec- 
ord, accepted  by  the  proper  officers  in  the 
proper  office,  together  with  the  application 
and  necessary  money, — an  entry  the  imper- 
fections and  defects  of  which  could  have 
been  cured  by  a  supplemental  affidavit  or  by 
other  proof  of  the  requisite  qualifications  of 
the  applicant.  Such  an  entry  attached  to 
the  land  a  right  which  the  road  cannot  dis- 
pute for  any  supposed  failure  of  the  entry- 
man  to  comply  with  all  the  provisions  of  the 
law  under  which  he  made  his  claim.  A  prac- 
tice of  allowing  such  contests  would  be 
fraught  with  the  gravest  dangers  to  ac- 
tual settlers,  and  would  be  subversive  of 
the  principles  upon  which  the  munificent 
railroad  grants  are  based." 

Still  later,  in  Whitney  v.  Taylor,  168  U. 
S.  86,  39  L.  ed.  906,  16  Sup.  Ct.  Rep.  706,  in 
which  the  validity  of  a  pre-emption  entry  was 
duillenged  a*  against  a  railroad  grant,  we 
•aid  (94,  L.  ed.  909,  Sup.  Ct.  Rep.  800) : 

''But  it  is  also  true  that  settlement  alone, 
without  a  declaratory  statement,  creates  no 
pre-emption  right.  'Such  a  notice  of  claim 
or  declaratory  statement  is  indispensably 
necessary  to  give  the  claimant  any  standing 
as  a  pre-emptor,  the  rule  being  that  his  set- 
tlement alone  is  not  sufficient  for  that  pur- 
pose.' LansdaU  v.  DanieU,  100  U.  S.  113, 
116,  26  L.  ed.  587,  688.  And  the  acceptance 
[SS6]*of  such  declaratory  statement,  and  noting 
the  same  on  the  lx>oks  of  the  local  land  office, 
ia  the  official  recognition  of  the  pre-emption 
claim.  While  the  cases  of  Kansas  P.  R.  Co. 
V.  Dunmeyer,  113  U.  S.  629,  28  L.  ed.  1122, 
6  Sup.  Ct.  Rep.  566;  and  Hastings  <£  D.  R. 
Co.  V.  Whitney,  132  U.  S.  357.  33  L.  ed.  363, 
10  Sup.  Ct.  Rep.  112,  involved  simply  home- 
stead claims,  yet,  in  the  opinion  in  each, 
pre-emption  and  homestead  claims  were  men- 
tioned and  considered  as  standing  in  this  re- 
spect upon  the  same  footing." 

And  in  yorthem  P.  R.  Co.  v.  Colhum,  164 
TJ.  S.  383,  41  L.  ed.  479,  17  Sup.  Ct.  Rep.  98, 
we  held  distinctly  that  no  mere  occupation 
of  a  tract  of  public  land  in  and  of  itself  ex- 
cepted that  tract  from  the  operation  of  a 
railroad  grant;  that  a  settler  could  not  dis- 
pute the  claim  of  a  railroad  company  until, 
and  unless,  he  had  filed  hfs  entry  in  the 
proper  land  office.  Still  later,  in  'Sorthem 
P.  R.  Co.  V.  Banders,  166  U.  S.  620,  630,  41 
L.  ed.  1139,  1143,  17  Sup.  Ct.  Rep.  671,  674, 
we  said: 

"Any  other  interpretation  would  defeat 
the  evident  purpose  of  Congress  in  except- 
ing from  railroad  grants  lands  upon  which 
claims  existed  of  record  at  the  time  the  road 
to  be  aided  was  definitely  located.  What 
that  purpose  was  has  been  frequently  advert- 
ed to  by  this  court." 

And  subsequently,  on  page  631,  L.  ed. 
1143,  Sup.  Ct.  Rep.  674,  we  quoted,  as  the 
settled  law  in  this  respect,  from  Kansas  P. 
R,  Co.  T.  Dunmeyer,  the  first  of  the  quota- 
tions therefrom  heretofore  given  in  this  opin- 
ion. 

If  it  be  said  that  this  rule  ijmores  the 
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privileges  given  to  temporary  occupanto  of 
land  to  make  entry  wiUiin  a  short  time,  it 
must  be  said  that  it  also  denies  the  personal 
right  of  the  railroad  company  to  fix  definite- 
ly its  line  of  road.  For  when  the  company 
has  by  resolution  of  its  directors  established 
such  line,  and  that  has  been  marked  on  the 
ground  by  posts  and  stakes,  it  has  done  all 
required  by  the  letter  of  the  statute.  If  it 
be  said  that  the  railroad  company  may,  not- 
w'thstanding  its  personal  action  thereafter, 
vote  to  locate  ite  road  on  a  different  line, 
so  on  the  other  hand  may  it  be  said  that  the 
individual  occupant  of  a  tract  may  abandon 
his  thought  of  entry;  and  by  making  each 
of  the  parties'  rights,  to  wit,  thosie  of  the 
railroad  company,  and  the  individual,  turn 
on  a  matter  of  record,  the  court  simply  gave 
definiteness  and  certainty  to  the  congression- 
al grant.  It  was  said  in  Missouri,  K.  <£  T. 
It.  Co.  v.  'Kansas  P.  R.  Co.  97  U.  S.  491,  497,[««7] 
24  L.  ed.  1095,  1097,  repeated  in  United 
States  V.  Southern  P.  R.  Co.  146  U.  S.  570, 
608,  36  L.  ed.  1091,  1098,  13  Sup.  Ct  Rep. 
152, 157 :  "It  is  always  to  be  borne  in  mind, 
in  construing  a  congressional  grant,  that  the 
act  by  which  it  is  made  is  a  law  as  well  as 
a  conveyance,  and  that  such  effect  roust  be 
given  to  it  as  will  carry  out  the  intent  of 
Congress.  That  intent  should  not  be  defeat- 
ed by  applying  to  the  grant  the  rules  of  the 
common  law,  which  are  properly  applicable 
only  to  transfers  between  private  parties." 
And  surely  Congress  in  making  a  grant  to  a 
railroad  company  intended  that  it  should  be 
of  present  force,  and  of  force  with  reasonable 
certainty.  It  meant  a  substantial  present 
donation  of  something  which  the  railroad 
company  could  at  once  use,  and  use  with 
knowledge  of  that  which  it  had  received.  It 
cannot  te  supposed  that  Congress  contem- 
plated that,  as  in  this  case,  a  score  of  years 
after  the  line  of  definite  location  had  been 
fixed  and  made  a  mattet  ot  record,  someone 
should  take  possession  of  a  tract  apparently 
granted,  and  defeat  the  company's  record 
title  by  oral  testimony  that  at  the  time  of 
.the  filing  of  the  map  of  definite  location 
there  was  an  actual  though  departed  occu- 
pant of  the  tract,  and  therefore  that  the  title 
to  it  never  passed.  The  conditions  are  very 
different  from  those  which  exist  between  two 
individual  occupante  and  claimants  of  a  par- 
ticular tract,  for  each  is  there  in  possession 
to  wateh  and  know  the  action  of  the  other, 
and  the  question  of  right  is  subject  to  imme- 
diate and  certain  determination.  In  the 
present  case,  on  the  other  hand,  years  after 
the  title  of  the  railroad  company  had  appar- 
ently vested,  this  defendant  comes  in  and 
says  that  this  tract  was  excluded  from  the 
grant  because  somebody  was  in  occupation, 
and  if  this  can  be  said  at  the  end  of  twenty 
years,  equally  well  can  it  be  said  at  the  end 
of  half  a  century.  So  it  is  that,  interpret- 
ing the  act  making  the  grant  as  a  law  as 
well  as  a  grant,  and  recognizing  that  Con- 
gress must  have  intended  a  present  donation 
with  reasonable  certainty  of  identification, 
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this  court  properly  held  that  the  records 
made  in  the  office  of  the  Secretary  of  the 
Interior  and  in  the  local  land  offices  should 
be  conclusive  as  between  the  company  and 
the  individual  entryman.     And  if  the  ruling 

(S28]at  times  may  operate  'against  an  individual 
entryman,  it  does  so  more  frequently  against 
the  railroad  company  in  preventing  it  from 
claiming  rights  existing  at  the  time  that  it 
in  fact  definitely  locates  its  line  of  road. 

It  will  be  noticed  that  the  third  finding  of 
the  register  and  receiver  states  that  on  tits 
20th  day  of  October  the  land  in  dispute  con- 
tained "the  improvements  of  a  bona  fide 
settler,"  which,  as  they  held,  also  excepted 
the  tract  from  the  grant.  This  matter  is  al- 
so referred  to  in  the  opinion  of  the  supreme 
court  of  Utah.  But  the  exception  in  the 
amendatory  act  of  1864  ( 13  Stat,  at  L.  358, 
chap.  210,  §  4) ,  of  "the  improvements  of  any 
bona  fide  settler,"  so  far  from  sustaining  the 
conclusion  of  the  local  officers,  makes  against 
it,  for  specifically  exempting  improvements 
contemplates  cases  in  which  the  settler  shall 
have  a  right  to  remove  his  improvements,  al- 
though he  may  not  have  a  right  to  perfect 
his  title  to  the  land.  The  exception  is  not 
«f  land  on  which  are  improvements  of  a  bona 
fide  settler,  but  simply  the  improvements  of 
a  bona  fide  settler,  thus  distinguishing  be- 
tween a  right  to  the  land  and  a  right  to  be 
protected  in  respect  to  the  improvements. 

Recapitulating,  we  are  of  opinion  that  a 
proper  interpretation  of  the  acts  of  Congress 
making  railroad  grants  like  the  one  in  ques- 
tion requires  that  the  relative  rights  of  the 
company  and  an  individual  entryman  must 
be  determined,  not  by  the  act  of  the  comi>uny 
in  itself  fixing  definitely  the  line  of  its  road, 
or  by  the  mere  occupancy  of  the  individual, 
but  by  record  evidence,  on  the  one  part  the 
filing  of  the  map  in  the  office  of  the  Secre- 
tary of  the  Interior,  and,  on  the  other,  the 
declaration  or  entry  in  the  local  land  office. 
In  this  way,  matters  resting  on  oral  testi- 
mony are  eliminated,  a  certainty  and  defi- 
niteness  is  given  to  the  rights  of  each,  the 
grant  becomes  fixed  and  definite;  and  while, 
as  repeatedly  held,  the  railroad  company  may 
not  question  the  validity  or  propriety  of  the 
entryman's  claim  of  record,  its  rights  ought 
not  to  be  defeated,  long  years  after  its  title 
had  apparently  fixed,  by  fugitive  and  uncer- 
tain testimony  of  occupation;  for  if  that  be 
the  rule,  as  admitted  by  counsel  for  defend- 
ant in  error  on  the  argument,  the  time  will 

(SS9]never  come  at  which  *it  can  be  certain  that 
the  railroad  company  has  acquired  an  inde- 
feasible title  to  any  tract. 

For  these  reasons  we  are  of  the  opinion  that 
the  judgment  of  the  Supreme  Court  of  the 
Slate  of  Utah  is  erroneous,  and  it  must  he 
reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 


Dissenting:  The  CHiKf  Justice;  Mr.  Jus- 
tice Harlan  t  Mr.  Justice  WUte. 
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ADA  F.  McDonnell,  Plff.  in  Srr^ 

V. 

LLEWELLYN  JORDAN. 

(See  S.  C.  Reporter's  ed.  22»-239.) 

Removal  of  eai4ses — for  prejudice  or  looal  ♦»• 
fluenoe — application  too  late. 

An  application  tor  tbe  removal  of  a  will 
contest  to  a  clrcniC  court  of  tbe  United  States 
for  "prejudice  or  local  Influence,"  If  author- 
teed  by  the  act  of  Congress  of  Marcb  8,  1887, 
as  corrected  by  tbe  act  of  August  13.  1888, 
providing  for  tbe  removal  of  causes  "at  any 
time  before  the  trial  thereof,"  comes  too  late 
when  first  made  after  a  mistrial  of  tbe  caoa* 
In  a  state  probate  court. 

[No.  253.] 

Argued  April  19,  iO,  1900.    Decided  Mem 
tl,  1900. 

TN  ERROR  to  the  Circuit  Court  of  the 
1  United  States  for  the  Northern  District 
of  Alabama  to  review  a  decision  in  a  cabse 
removed  from  a  state  court.    Reversed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
*Mattic  Lee  Fennell,  a  citizen  of  the  ooun-[SS9] 
ty  of  Madison,  state  of  Alabama,  died  on  the 
5th  day  of  August,  1897,  leaving  a  will  exe- 
cuted by  her  December  17,  1895,  in  which 
she  devised  and  bequeathed  all  her  property, 
real,  personal,  or  mixed,  to  her  mother,  Mrs. 
M.  E.  Fennell,  for  life,  and  on  her  death  to 
Llewellyn  Jordan  of  the  state  of  Mississippi. 
The  will  specifically  provided  that  if  the 
mother  should  die  before  the  death  of  the 
testatrix,  Llewellyn  Jordan  should  take. 
Said  Llewellyn  Jordan  and  Walter  E.  Jor- 
dan, a  citizen  of  Madison  county,  Alabama, 
were  nominated  and  appointed  executors  of 
the  will,  *to  act  as  such  without  bond.[230] 
The  mother  died  in  1890.  February  9,  1897, 
Walter  E.  Jordan,  one  of  the  executors 
named,  presented  his  petition  to  the  probate 
court  of  Madison  county,  Alabama,  together 
with  the  original  will,  to  have  said  will  ad- 
mitted to  probate.  The  petition  stated  that 
the  sister  of  testatrix,  Ada  F.  McDonnell, 
resident  of  Madison  county,  was  her  next  of 
kin,  and  would  have  been  her  only  heir  had 
she  died  intestate;  that  Llewellyn  Jordan 
was  temporarily  residing  at  Washington, 
District  of  Columbia;  that  the  attesting  yvit- 
nesses  resided  at  Huutsville,  Alabama;  and 
prayed  that  a  date  might  be  set  for  the  hear- 


NoTB. — At  to  removal  of  causes  for  prejudice 
or  looal  influence — see   Schwenk   v.   Strang,   8 

C.  C.  A.  95,  and  note.  See  also  notes  to 
Gaines  v.  Fuentcs.  23  L.  ed.  V.  S.  524 ;  Jeffer- 
son V.  Driver,  29  L.  ed.  U.  S.  897. 

As  to  removal  of  causes  generally — see  notes 
to  Butler  v.  National  Home  for  Disabled  Vol- 
onteer  Soldiers,  86  L.  ed.  n.  8.  846;  Torrenee 
V.  Sbedd.  36  L.  ed.  V.  S.  528. 

As  to  time  iHihin  tchich  application  must  te 
made — see  Hasklns  v.  Clodnnatl,  N.  O.  &  T. 
P.  B.  Co.  (C.  C.  N.  D.  Tenn.)  3  L.  R.  A.  546 
and  note.     Brodhead  v.  Shoemaker   (C.  C.  N. 

D.  Ga.)  11  L.  K.  A.  567  and  note.  And  see 
note  to  BIcrbower  v.  Miller  (Neb.)  9  L.  B.  A. 
230. 
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iag  of  the  petition  and  due  notice  thereof 
be  given  as  required  by  law  to  the  next  of  kin 
of  said  deceased,  and  that  such  decrees,  or- 
ders, and  other  proceedings  might  be  had  and 
made  in  the  premises  as  might  be  necessary 
to  effect  the  due  probate  of  said  will  accord- 
ing to  law. 

On  the  11th  day  of  February,  1897,  Ada 
F.  McDonnell,  a  sister,  and  only  heir  at  law, 
of  Mattie  Lee  Fennell,  filed  in  the  probate 
court  her  written  contest  of  the  alleged  will, 
based  on  certain  grounds  therein  set  forth, 
and  demanded  a  trial  by  jury.  April  I, 
1897,  a  jury  was  impaneled  to  try  the  con- 
test, and  an  issue  was  then  made  up  by  the 
court  between  Walter  E.  Jordan,  as  plain- 
tiff, and  Ada  F.  McDonnell  as  defendant, 
and  the  trial  entered  upon.  On  April  15, 
1897,  after  having  considered  the  case,  the 
jury  came  into  court  and  reported  that 
they  were  unable  to  agree  upon  a  verdict, 
whereupon  the  jury  were  discharged,  and  the 
case  was  continued. 

May  28,  1897,  Walter  E.  Jordan  applied 
to  the  probate  court  to  amend  his  petition 
by  alleging  "that  the  said  Llewellyn  Jordan 
is  the  sole  Icgntce  and  devisee  under  said 
will,  and  is  the  person  really  interested  in 
defending  the  validity  of  said  will  and  in  an- 
swering and  defending  the  contest  filed  in 
said  court  to  annul  and  make  invalid  said 
will;"  and  to  add  to  the  prayer  of  his  pe- 
tition the  following:  "Petitioner  prays 
that  citation  and  nil  proper  notice  be  given 
the  said  Llewellyn  Jordan  of  this  case  and 
contest,  and  that  he  be  made  a  party  defend- 
ant to  this  petition." 

The  following  order  was  entered  thereon 
by  the  probate  court,  August  3,  1897:  "In 
(SSl]the  matter  of  the  petition  of  W.  E.  "Jordan 
to  make  Llewellyn  Jordan  palrty  defendant 
to  this  case,  and  that  citation  and  all  proper 
notice  be  given  said  Llewellyn  Jordan  as 
such,  heretofore  filed  with  the  papers  in  this 
case,  May  28th,  1897,  was  set  for  hearing 
this  August  3d,  1897.  This  day  argued  by 
Shelby  and  Walker  for  proponent  and 
Richardson  and  Cooper  for  contestant.  Mo- 
tion overruled  and  amendment  not  allowed 
and  for  reason  good  and  satisfactory  to  this 
court  the  further  hearing  of  this  contest 
continued  to  Sept.  3d,  1897." 

On  the  4th  of  August,  Llewellyn  Jordan, 
without  leave,  filed  with  the  clerk  of  the 
probate  court  a  paper  styled  an  "answer," 
which  commenced  as  follows:  "In  the  mat- 
ter of  the  contest  of  the  probate  of  the  will 
of  Mattie  I^e  Fennell  conies  Llewelljrn  Jor- 
dan, named  in  the  amendment  to  the  peti- 
tion in  this  cause  filed  by  Walter  E.  Jordan, 
and  intervenes  in  said  proceeding  and  files 
this  his  answer  to  the  contest  of  Ada  F.  Mc- 
Donnell j"  and  on  that  day  the  probate  court 
entered  the  following  order;  "In  this  cause 
a  paper,  purporting  to  be  an  intervention  on 
behalf  of  Llewellyn  Jordan,  having  been  in- 
dorsed 'Hied'  by  the  clerk  of  this  court,  with- 
out the  knowledge  of  the  court,  and  said  pa- 
per being  so  indorsed  filed  without  an  order 
authorizing  said  Llewellyn  Jordan  to  inter- 
vene herein,  and  the  motion  made  by  Walter 
E.  Jordan,  the  proponent,  praying  that  Mid 
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Llewellyn  Jordan  be  made  a  party  defendant 
hereto,  on  the  3d  day  of  August,  1897,  being 
overruled  and  disallowed,  it  is  therefore  or- 
dered that  said  paper  purporting  to  be  an 
intervention  of  said  Llewellyn  Jordan  be 
stricken  from  the  files  in  this  cause." 

August  6,  1897,  Walter  E.  Jordan,  the 
proponent  of  the  will,  filed  in  the  probate 
court  a  renunciation  of  his  right  to  have  let- 
ters testamentary  issued  to  him,  and  asked 
that  the  same  be  issued  to  Llewellyn  Jordan, 
couched  in  these  terms:  "The  undersigned, 
Walter  £.  Jordan,  named  in  the  will  of  Mat- 
tie  Lee  Fennell  as  one  of  her  executors,  re- 
nounces his  right  to  have  letters  testamen- 
tary issued  to  him.  He  desires  that  the  said 
will  shall  be  probated,  but  that  letters  testa- 
mentary should  issue  alone  to  the  coexecutor 
named  in  said  will,  Llewellyn  Jordan." 

August  12,  1897,  Llewellyn  Jordan  filed 
his  petition  in  the  •circuit  court  of  the  Unit-[8S»J 
ed  States  for  the  northern  division  of  the 
northern  district  of  Alabama  to  remove  to  that 
court  the  matter  of  the  proceedings  to  pro- 
bate and  to  contest  the  will  of  Mattie  Lee 
Fennell,  then  pending  in  the  probate  court, 
on  the  ground  that  from  prejudice  and  local 
influence  he  could  not  obtain  justice  in  the 
probate  court,  or  any  other  state  court. 
The  circuit  court,  on  the  same  day,  entered 
an  ea  parte  order  removing  the  cause  from 
the  probate  court  of  Madison  county,  Ala- 
bama, to  that  court.  Mrs.  McDonnell  made 
motions  in  the  circuit  court  to  remand  the 
cause  to  the  probate  court,  and  to  dismiss 
and  strike  from  the  files  the  petition  of 
Llewellyn  Jordan  for  the  removal  of  the 
proceedings  and  cause  from  the  state  court. 

Among  the  grounds  assigned  for  the  mo- 
tion to  remand  were  that  the  circuit  court 
had  no  jurisdiction  of  a  proceeding  to  pm 
bate  a  will ;  that  Llewellyn  Jordan  was  not 
a  party  defendant  "in  any  suit,  proceeding, 
or  controversy  in  the  probate  court  of  Madi- 
son county,  Alabama,  relating  to  the  matter 
of  the  probate  of  the  will  of  Mattie  Lee  Fen- 
nell, deceased,"  and  the  circuit  court  had  no 
jurisdiction  by  virtue  of  the  petition  for  re- 
moval ;  that  the  proceeding  to  establish  the 
will  was  not  a  separate,  but  a  single,  contro- 
versy; that  the  application  for  removal  was 
not  made  in  time,  or  before  the  trial  of  the 
cause  in  the  state  court;  and  that  the  ap- 
plication for  removal  was  made  too  late. 

The  circuit  court  maintained  jurisdiction, 
and  overruled  each  of  the  motions. 

A  trial  was  subsequently  had  in  the  cir- 
cuit court,  which  directed  a  verdict  in  favor 
of  Llewellyn  Jordan,  contestee.  A  verdict 
was  returned  accordingly,  and  thereupon  the 
court,  November  8,  1898,  entered  this  judg- 
ment: "It  is  therefore  considered  by  the 
court  that  the  contest  of  Ada  F.  McDonnell 
of  the  last  will  and  testament  of  Mattie  Lee 
Fennell,  deceased,  and  the  several  grounds 
of  said  contest  be,  and  the  same  are  hereby, 
overruled  and  denied.  It  is  further  consid- 
ered and  adjudged  by  the  court  that  the  con- 
testee, Llewellyn  Jordan,  have  and  recover 
of  the  contestant,  Ada  F.  McDonnell,  the 
costs  in  this  behalf  expended,  for  which,  if 
not  otherwise  paid,  an  execution  may  issue." 
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f  233]  *Under  the  same  date  the  court  certified  to 
this  court  the  following  questions  of  juris- 
diction: 

"1.  Whether  this  court  has  jurisdiction  to 
hear  and  determine  the  matters  of  contro- 
versy shown  in  the  record  between  said 
Llewellyn  Jordan  and  Ada  F.  McDonnell. 

"2.  Whether  this  court  has  jurisdiction  to 
hear  and  determine  the  cause  removed  to 
this  court  from  the  state  court,  wherein  it 
is  sought  to  establish  and  probate  the  will 
of  Mattie  Lee  Fcnnell,  deceased,  late  a  resi- 
dent citizen  of  the  county  of  Madison,  state 
of  Alabama, 

"3.  Whether  this  court  has  jurisdiction  to 
remove  the  proceedings  shown  in  the  record 
from  the  state  probate  court  upon  the  peti- 
tion of  the  said  Llewellyn  Jordan. 

"4.  Whether  this  court  acquired  jurisdic- 
tion of  the  matters  in  controversy  between 
the  said  Llewellyn  Jordan  and  Ada  F.  Mc- 
Donnell upon  the  petition  of  the  said  Llewel- 
lyn Jordan  to  remove  the  said  proceedings 
from  the  state  probate  court  to  this  court. 

"5.  Whether  this  court  has  jurisdiction  to 
entertain  the  petition  of  the  said  Llewellyn 
Jordan  for  the  removal  of  said  proceeding  to 
this  court  after  the  mistrial  of  said  cause 
in  the  state  probate  court  as  shown  by  the 
record  filed  heroin. 

"6.  Whether  this  court  has  jurisdiction 
to  entertain  the  petition  of  said  Llewellyn 
Jordan  to  remove  said  cause  from  the  state 
probate  court  to  this  court  after  a  jury  had 
been  impaneled  in  the  sUte  probate  court, 
the  trial  entered  upon,  the  failure  of  the 
jury  to  agree,  and  a  mistrial  of  said  cause 
entered  in  said  probate  court. 

"7.  Whether  this  court  has  jurisdiction  of 
the  petition  of  said  Llewellyn  Jordan  to  re- 
move said  cause  from  said  probate  court  to 
this  court  after  filing  in  said  probate  court 
an  answer  to  the  contest  of  said  will." 

A  writ  of  error  waa  applied  for  and  al- 
lowed March  15, 1899,  and  the  record  showed 
an  order  on  March  16  adjourning  "the  cir- 
cuit and  district  courts  of  the  United  States 
for  the  northern  district  and  northern  divi- 
sion" sine  die.  On  the  4th  of  April,  1899, 
the  judge  of  the  circuit  court  entered  on  the 
certificate  a  statement  that  though  it  was 
r«34]dated  November  8,  1898,  /it  was  fctually 
signed  "on  the  16th  day  of  March,  1899,  at 
Birmingham,  Alabama." 

Mr.  Ii»w»enoe  Cooper  argued  the  cause 
and.  with  Mr.  William  Riohardson,  filed  a 
brief  for  plaintiff  in  error: 

A  mistrial  is  a  trial  of  a  cause  within  the 
meaning  of  the  provision  of  the  act  of  Con- 
gress of  1888,  authorizing  a  petition  for  re- 
moval to  be  filed  "at  any  time  before  the 
trial  thereof."  „    ,      ^ 

Fisk  V.  Benarie,  142  U.  S.  459,  36  L.  ed. 
1079.  12  Sup.  Ct.  Rep.  207 ;  Farmers'  <«  M. 
Jfnt.  Bank  v.  Schuster,  52  U.  S.  App.  612, 
86  Fed.  Rep.  101,  29  0.  0.  A.  649;  Oregory 
T.  Boston  8af«-Depos%t  d  T.  Oo.  88  Fed.  Rep. 
8:  Young  v.  Andes  Ins.  Go.  1  Flipp.  599, 
Fed.  Gas.  No.  18,151;  Martin  v.  Baltimor« 
A  0.  R.  Oo.  151  U.  S.  687,  38  L.  ed.  316,  14 
Sup.  Ct.  Rep.  633 ;  Baltimore  <£  O.  R.  Co.  v. 
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Bunts,  124  U.  S.  165,  31  L.  ed.  333,  8  Sup. 
Ct.  Rep.  421;  Edrington  v.  Jefferson,  111  U. 
8.  770,  28  L.  ed.  594,  4  Sup.  Ct  Rep.  683; 
Fom  v.  Southern  R.  Oo.  80  Fed.  Rep.  945; 
Ayers  v.  Watson,  113  U.  S.  594,  28  L.  ed. 
1093,  5  Sup.  Ct.  Rep.  041 ;  ffumee  v.  Bruns- 
wick County,  1  itughes,  270,  Fed.  Cas.  No. 
5,872;  AUey  v.  Vott,  111  U.  8.  472,  28  L.  ed. 
491,  4  Sup.  Ct  Rep.  495;  American  Biblo 
Boo.  v.  (hove,  101  U.  S.  610,  25  L.  ed.  847; 
Holland  v.  Chambers,  110  U.  S.  69,  28  L.  ed. 
70.  3  Sup.  Ct.  Rep.  427;  Babbitt  v.  Clark, 
103  U.  S.  606,  26  L.  ed.  607  :  Myers  v.  Swann, 
107  U.  8.  540,  27  L.  ed.  583,  2  Sup.  Ct  Rep. 
685;  Rosenthal  v.  Coates,  148  U.  S.  142,  37 
L.  ed.  399,  13  Sup.  Ct  Rep.  576. 

Mr.  Richard  W.  Walker  argued  the 
cause  and,  with  Mr.  Heber  J.  May,  filed  a 
brief  for  defendant  in  error : 

A  removal  is  never  too  late  when  the  ap- 
plication is  made  as  soon  as  the  proceeding 
assumes  the  shape  of  a  removable  cause  in 
the  court  in  which  it  originated. 

Powers  V.  Chesapeake  i  O.  R.  Co.  169  U. 
8.  101,  42  L.  ed.  676,  18  Sup.  Ct  Rep.  264; 
Speokart  v.  German  Nat.  Bank,  85  Fed.  Rep. 
12;  Burdick  v.  Peterson,  2  McCrary,  135,  6 
Fed.  Rep.  840;  20  Am.  ft  Eng.  Enc.  Law,  990. 
note;  Back  v.  Chicago  O.  8.  R.  Oo.  23  Fed. 
Rep.  356;  Snow  v.  Tewas  Trunk  R.  Co.  4 
Woods,  394,  16  Fed.  Rep.  1. 

After  the  time  for  removal  is  out,  if  the 
complaint  is  amended  so  as  to  create  a  new 
cause  of  action  the  case  may  then  be  re- 
moved. 

Bailey  v.  Mosher,  05  Fed.  Rep.  223 ;  Mat- 
toon  V.  Reynolds,  62  Fed.  Rep.  417. 

The  same  principle  would  authorize  a  re- 
moval when  a  new  party  appears,  whose 
presence  then  for  the  first  time  injects  into 
the  case  the  features  which  gives  the  right 
of  removal. 

*Mr.  Chief  Justice  Fnller  ddivered  the[884] 
opinion  of  the  court: 

The  question  of  jurisdiction  was  certified 
before  the  adjournment  of  the  term  of  the 
circuit  court  of  the  United  States  for  the 
northern  district  and  northern  division  of 
Alabama,  at  which  term  the  judgment  waa 
entered,  and  we  decline,  under  the  circum- 
stances disclosed,  to  discuss  what  the  effect 
might  have  been  if  the  certificate  had  shown 
on  its  face  that  it  was  in  fant  signed  in  the 
southern  division  of  the  district  within 
which  the  presiding  judge  had  jurisdiction. 

Petitions  for  removal  and  motions  to  re- 
mand are  matters  of  record  proper.  Ordinari- 
ly papers  filed  in  support  thereof  are  not  so 
unless  made  part  thereof  by  bill  of  excep- 
tions, though  sometimes  this  is  otherwise. 
England  v.  Oebhardt,  112  U.  8.  502,  28  L. 
ed.  811,  6  Sup.  Ct  Rep.  287;  Branson  v. 
SchuUen,  104  U.  8.  410,  26  L.  ed.  797 ;  Sol- 
timare  d  O.  R.  Co.  v.  Koonte,  104  U.  S.  6, 
26  L.  ed.  643. 

We  are  not  concerned  here  with  the  proofs 
as  to  prejudice  or  local  influence. 

By  i  4272  of  the  Civil  Code  of  Alabama, 
it  is  provided  that,  "upon  the  death  of  a  tes- 
tator, any  executor,  devisee,  or  legatee 
named  in  the  will,  or  any  person  interested 
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is  the  estate,  may  have  the  will  proved  be- 
fore the  proper  probate  court."  As  Mrs. 
Fennell  wag  an  inhabitant  of  Madison  coun- 
ty at  the  time  of  her  death,  the  probate 
court  of  that  county  was  the  proper  probate 
court  (§  4273)  ;  and  aa  Walter  E.  Jordan 
and  Llewellyn  Jordan  were  named  execu- 
tors, and  Llewellyn  Jordan  was  the  sole  devi- 
see and  legatee,  either  of  them  could  pro- 
pound the  will  for  probate.  By  {  4284  it  was 
t*35]provided  that,  "whenever  'an  application 
is  made  to  prove  a  will  in  this  state,  at  least 
ten  days'  notice  must  be  given  to  the  widow 
and  next  of  kin,  or  to  either  of  them,  resid- 
ing and  being  within  the  state,  before  such 
application  is  heard."  In  this  case  Mrs. 
McDonnell  was  the  next  of  kin  and  sole  heir 
at  law,  and  was  duly  notified. 

Section  4287  provides  that  "a  will,  before 
the  probate  thereof,  may  be  contested  by  any 
person  interested  therein,  or  by  any  person 
who,  if  the  testator  had  died  intestate,  would 
have  been  an  heir  or  distributee  of  his  estate, 
by  filing  in  the  court  where  it  is  offered  for 
probate  allegations  in  writing  that  the  will 
was  not  duly  executed,  or  of  the  unsoundness 
of  mind  of  the  testator,  or  of  any  other  valid 
objections  thereto;  and  thereupon  an  issue 
must  be  made  up,  under  the  direction  of  the 
court,  between  the  person  making  the  appli- 
cation, as  plaintiff,  and  the  person  contest- 
ing the  validity  of  the  will,  as  defendant; 
and  such  issue  must,  on  application  of  either 
party,  be  tried  by  a  jury." 

Section  4208  reads  that  "any  person  inter- 
(•ted  in  any  will,  who  has  not  contested  the 
•ame  imder  the  provisions  of  this  article, 
may,  at  any  time  within  eighteen  months  aft- 
er the  admission  of  such  will  to  probate  in 
this  state,  contest  tlic  validity  of  the  same  by 
bill  in  chancery,  in  the  district  in  which  such 
will  was  probated,  or  in  the  district  in  which 
a  material  defendant  resides." 

Mrs.  McDonnell  filed  her  allegations  in 
writing  contesting  the  will  on  the  grounds 
that  it  was  not  signed  by  the  subscribing  wit- 
nesses in  thp  presence  of  the  alleged  testa- 
trix ;  nor  by  testatrix  in  the  presence  of  the 
subscribing  witnesses;  nor  was  the  alleged 
will  signed  by  the  witnesses  at  the  request  of 
the  testatrix;  nor  by  the  subscribing  wit- 
nesses in  the  presence  of  each  other  and  in 
the  presence  of  testatrix ;  that  the  testatrix 
at  the  time  the  alleged  will  was  signed  and 
executed  was  of  unsound  mind  and  memory, 
and  not  mentally  capable  of  making  a  will; 
that  the  execution  of  the  will  was  procured 
by  fraud  and  undue  influence  of  Llewellyn 
Jordan ;  and  that  the  paper  propounded  was 
not  the  last  will  and  testament  of  Mrs.  Fen- 
nell; and  she  demanded  a  jury  trial.  The 
cause  was  duly  set  down  for  trial  as  between 
[SS6]W.  E.  Jordan,  proponent,  and  "Ada  F.  Mc- 
Donnell, contestant,  and  was  subsequently 
tried,  the  trial  continuing  some  days,  and 
on  April  16,  1897,  the  jury  being  unable  to 
agree  upon  a  verdict,  was  discharged. 

After  this  mistrial  Walter  E.  Jordan  ap- 
plied to  the  probate  court  to  allow  him  to 
moke  Llewellyn  Jordan  a  party  defendant  to 
his  petition  that  the  will  be  admitted  to  pro- 
bate. As  Llewellyn  Jordan  was  a  ooexec- 
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tor,  and  the  sole  devisee  and  legatee,  the  pro- 
bate court,  on  the  3d  of  August,  declined  to 
grant  the  application.  If  Llewellyn  Jordan 
had  applied  to  be  formally  admitted  as  co- 
proponent,  it  must  be  assumed  that  he  would 
have  been  permitted  to  become  such  of  rec- 
ord, but  he  made  no  such  application.  Then, 
on  August  4,  the  paper  purporting  io  be  an 
"answer"  of  Llewellyn  Joroan  was  filed  by 
the  clerk,  without  leave,  or  knowledge  of  the 
court,  and  on  the  same  day  was  struck  from 
the  files  as  improvidently  placed  thereon. 
The  succeeding  aay,  August  5,  Walter  E.  Jor- 
dan renounced  the  executorship,  and  asked 
that  letters  issue  to  his  coexecutor,  Llewel- 
lyn Jordan.  August  12  the  order  of  removal 
was  entered  by  the  circuit  court. 

The  contention  of  plaintiff  in  error  is  that 
the  proceeding  in  the  probate  court  of  Madi- 
son county  was  simply  a  proceeding  to  estab- 
lish and  probate  the  will,  and  as  such  was 
not  a  "suit  of  a  civil  nature,  at  law  or  in 
equity,"  and  therefore  not  removable;  that 
if  the  proceeding  were  otherwise  removable, 
Llewellyn  Jordan  was  not  a  defendant  and 
could  not  remove;  and  that  the  application 
for  removal  came  too  late. 

The  decisions  of  the  supreme  court  of  Ala- 
bama recognize  that  an  application  for  the 
probate  of  a  will  is  a  proceeding  in  rem,  but 
it  is  held  that  it  becomes  a  suit  inter  partee 
where  there  is  a  contest,  that  is,  "a  suit  be- 
tween the  party  alleging  the  existence  of  the 
will  and  the  contestant."  And  that  the  re- 
sult of  the  statutory  provisions  is  to  afford 
two  modes  of  contest,  in  the  probate  court 
before  the  will  has  been  proved,  or  in  the 
chancery  court  after  probate  by  the  institu- 
tion of  a  suit  by  those  who  were  not  parties 
to  a  contest  in  the  probate  court.  Knox  v. 
Fault,  Uo  Ala.  506, 11  So.  156,  and  cases  cited. 

Undoubtedly  the  courts  of  the  United 
States  possess  no  jurisdiction  over  an  es  par- 
te application  for  the  probate  of  a  will,  *that[S3T] 
is,  for  the  proof  thereof  in  common  form, 
which  is  purely  a  proceeding  in  rem;  but  it 
is  insisted  by  defendant  in  error  that,  by  the 
institution  of  a  contest,  a  case  of  controversy 
inter  partes  arises,  which  may  be  removed 
to  the  circuit  court  just  as  such  a  contest 
may  be  under  the  state  statute  removed  by 
change  of  venue  from  the  probate  court, 
where  the  will  is  propounded,  to  the  probate 
court  of  another  county,  and  that  the  judg- 
ment of  the  Federal  court  in  such  a  case 
must  be  recognized  by  the  probate  court  of 
original  jurisdiction,  just  as  by  statute  the 
judgment  of  another  probate  court  to  which 
the  proceeding  has  been  remitted  is  certified 
to  that  court  that  the  will  may  be  probated 
or  rejected  as  that  judgment  is  for  or  against 
the  validity.     Code  1896,  {  4296. 

Assuming,  without  deciding,  this  to  be  so, 
the  question  presents  itself  as  to  the  position 
occupied  by  the  proponent  and  the  contest- 
ant, respectively,  and  the  statute  says  that 
on  a  contest  on  admission  to  probate,  "an  is- 
sue must  be  made  up,  under  the  direction  of 
the  court,  between  the  person  making  the  ap- 
plication as  plaintiff,  and  the  person  contest- 
ing the  validity  of  the  will,  as  defendant." 

And  the  issue  on  this  oontest  was  made  up 
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by  the  probate  court  of  Madison  county  ac- 
coidingly. 

Notwithstanding  this,  defendant  in  error 
contends  that  the  contestant  is  the  real  plain- 
tiff, and  that,  within  the  meaning  of  the  act 
of  Congress  in  respect  of  removals,  "the  con- 
testee  is  a  defendant  because  he  is  brought 
into  court  against  his  will  by  the  necessity 
of  defending  his  right  under  the  will,  and  his 
involuntary  presence  there  subjects  him  to 
the  local  prejudice  and  influence,  protection 
against  which  is  the  object  of  the  statute." 

In  this  connection  it  is  proper  to  say  that 
it  is  obvious  on  the  face  of  these  proceedings 
that  the  effort  of  Llewellyn  Jordan  to  become 
a  party  to  the  record  was  so  limited  to  being 
made  such  in  a  particular  capacity  as  to 
clearly  indicate  that  it  was  with  the  object 
of  making  the  application  for  removal.  But 
whether  as  coexccutor  or  as  sole  legatee  and 
devisee,  his  appearance  in  the  cause  would 
be  as  proponent  of  or  on  behalf  of  the  will, 
and  not  against  it,  and  without  going  into 
[CS8]the  authorities  "as  to  where  the  burden  of 
proof  lies  when  a  contest  is  initiated  as  to 
the  validity  of  a  will,  when  it  is  presented 
for  probate,  and  even  conceding  that  th« 
specific  provision  of  this  state  statute  may  be 
disregarded,  we  are  nevertheless  of  opinion 
that  the  application  to  remove  came  too  late. 

Under  the  statutes  of  Alabama,  Llewellyn 
Jordan  might  have  propounded  the  will, 
either  as  executor  or  legatee.  He  might  have 
intervened  as  interested,  if  he  had  feared  that 
his  coexccutor,  who  did  propound  the  will, 
would  not  do  justice,  of  which  there  is  no 
pretense  here.  But  he  could  not  lie  by,  per- 
mit the  will  to  be  propounded,  a  contest  to  be 
initiated,  and  a  trial  had,  and  at  that  stage 
intervene  and  remove  the  case. 

This  was  a  will  and  testament,  disposinc 
«f  personal  as  well  as  of  real  property;  and 
was  propounded  by  one  of  two  executors 
named  therein.  The  statute  required  notice 
only  to  the  widow  and  next  of  Irin,  and  not 
to  beneficiaries  under  the  will. 

There  is  nothing  whatever  in  the  evidence 
to  indicate  that  Llewellyn  Jordan  was  in  fact 
ignorant  of  the  will,  of  its  presentation  for 
probate,  or  of  the  initiation  of  the  contest. 
The  presumptions  are  against  him,  and  he 
was  at  least  so  far  represented  by  his  coexec- 
utor  that  when  he  applied  to  come  in,  and 
treating  the  case  as  if  he  had  come  in,  he 
took  his  place  by  intervention  subject  to  such 
disabilities  as  to  the  right  of  removal  as  then 
existed. 

In  Hanriok  v.  Hanrick,  153  U.  S.  192,  197, 
38  L.  ed.  685,  C87,  14  Sup.  Ct.  Rep.  835,  837, 
it  <>-ns  said :  "The  act  of  March  3,  1887,  chap. 
373,  corrected  by  the  act  of  August  13,  1888, 
chap.  8G0.  was  intended,  as  this  court  has 
often  recognized,  to  contract  the  jurisdiction 
of  the  circuit  courts  of  the  United  States, 
whether  original  over  suits  brought  therein, 
or  by  removal  from  the  state  courts.  It  not 
only  amends  the  act  of  1875,  but  it  allows  to 
none  but  defendants  the  right  to  remove  any 
case  whatever,  and,  by  new  regulations  of  re- 
movals for  prejudice  or  local  influence,  super- 
sedes and  repeals  the  earlier  statutes  upon 
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this  subject.  24  Stet.  at  L.  553 ;  25  Stat  at 
L.  434;  Smith  v.  Lyon,  133  U.  S.  315,  33  L. 
ed.  635,  10  Sup.  Ct.  Rep.  303;  FUk  v.  J?«n- 
arie,  142  U.  S.  459,  35  L.  ed.  1079,  12  Sup.  Ct 
Rep.  207 ;  Tennessee  v.  Union  it  P.  Bank,  152 
U.  8.  454,  38  L.  ed.  511,  14  Sup.  Ct  Rep. 
654." 

In  Fisk  V.  Henarie,  there  cited,  this  court 
ruled  that  the  words  in  the  act  of  March  3, 

1887,  as  corrected  by  the  act  of  'August  I3,[230] 

1888,  "at  any  time  before  the  trial  thereof," 
used  in  regard  to  removals  "from  prejudice 
or  local  influence,"  require  the  application  to 
remove  to  be  filed  before  or  at  the  term  at 
which  the  cause  could  first  be  tried  and  be- 
fore the  trial  thereof.  Tested  by  that  ruling 
this  application  to  remove  came  too  late. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  with  direc- 
tions to  remand  it  to  the  Probate  Court  of 
Madison  County,  Alabama. 


WESTERN    UNION    TELEGRAPH   COM- 
PANY, Appt., 

V. 

ANN  AR^OR  RAILROAD  COMPANY. 

(See  8.  C.  Beporter's  ed.  239-244.) 

Removal  of  causes — allegation  that  suit 
arose  under  Constitution  and  laws  of  the 
United  States — furisdiotion. 

A  bill  does  not  show  that  the  suit  arises  onder 
the  Constltotlon  and  laws  of  the  Onlted 
States  by  an  averment  In  a  suit  by  a  tele- 
graph company  (or  specific  performance  of  a 
contract  (or  the  use  o(  a  railroad  right  of  way 
and  (or  an  Injunction  against  Interference 
with  Its  rights,  to  the  effect  that  It  has  a 
right  to  maintain  Its  telegraph  line  on  the 
railroad  "under  the  provisions  of  the  statute 
o(  the  United  States,"  as  It  has  long  been  set- 
tled that  the  statute  does  not  con(er  on  tele- 
graph companies  the  right  to  enter  on  pri- 
vate property  wlthoat  the  consent  of  the 
owner. 

[No.  202.] 

Argued  and  Submitted  March  19,  SO,  1900. 
Decided  May  SI,  1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  affirming  a  decree  of  the  Cir- 
cuit Court  dismissing  a  bill  for  an  injunc- 
tion against  interfering  with  a  telegraph  line 
along  a  railroad.     Reversed. 

S^  same  case  below,  61  U.  S.  App.  741,  90 
Fed.  Rep.  379,  33  C.  C.  A.  113. 

Statement  by  Mr.  Chief  Justice  Fuller: 
*This  was  a  bill  filed  in  the  circuit  courti239] 
of  Benzie  county,  Michigan,  by  the  Western 


Note. — At  to  removal  of  cause*  from  state 
to  Federal  courts  when  United  States  Consti- 
tution, Act  of  Congress,  or  treaty  comes  in 
question — see  note  to  Little  York  Gold  Wash- 
ing ft  Water  Co.  v.  Keyes,  24  L.  ed.  U.  8.  056. 

As  to  removal  of  causes  generallti — see  notes 
to  Bntler  v.  National  Home  (or  Disabled  Vol- 
unteer Soldiers,  36  L.  ed.  U.  8.  346 ;  Torrenee 
V.  Sbedd,  86  L.  ed.  U.  S.  S28. 
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Union  Telegraph  Company  against  the  Ann 
Arbor  Railroad  Company,  to  restrain  defend- 
ant from  interfering  with  the  rights  of  com- 
plainant in  a  certain  telegraph  line  along  de- 
fendant's railroad.  The  bill  stated  the  West- 
em  Union  Telegraph  Company  to  be  "a  cor- 
[MO]poration  organized  and  existing  under  *the 
laws  of  the  state  of  New  York,  and  a  citizen 
of  the  said  state  of  New  York,"  and  the  Ann 
Arbor  Kailroad  Company  to  be  "a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  Michigan  and  a  citizen  of  said 
state  of  Michigan."  The  bill  alleged  that  on 
the  2Sth  day  of  September,  1800,  the  Frank- 
fort &  Southeastern  Railroad  Company,  a 
corporation  of  the  state  of  Michigan,  owned 
and  operated  a  railroad  from  Frankfort  to 
near  Copemish,  Michigan;  that  on  that  day 
complainant  entered  into  a  contract  with  the 
Frankfort  &  Southeastern  Railroad  Company 
for  the  construction  and  maintenance  of  a 
telegraph  line  along  the  entire  length  of  its 
road;  that  in  pursuance  of  the  contract  and 
in  May,  June,  and  July,  1801,  complainant 
built  the  telegraph  lines  provided  for  there- 
in; that  one  wire  was  erected  for  the  joint 
use  of  the  railroad  company  and  complain- 
ant, and  a  loop  to  Frankfort  and  back  was 
put  on  the  poles  for  the  exclusive  use  of  com- 
plainant. It  was  further  alleged  that  the 
railroad  of  the  Frankfort  &  Southeastern 
Railroad  Company  was  sold  some  time  in 
May,  1802,  and  transferred  to  the  Toledo, 
Ann  Arbor,  &  North  Michigan  Railroad  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Michigan; 
that  afterwards  said  last-mentioned  company 
mortgaged  their  entire  railroad  to  the  Farm- 
ers' Loan  ft  Trust  Company  as  trustee,  and 
said  mortgage  being  in  default  a  bill  was 
filed  to  foreclose  it  in  September,  1803,  in 
the  circuit  court  of  the  United  States  for  the 
northern  district  of  Michigan,  to  which  fore- 
closure suit  complainant  was  not  a  party; 
that  the  whole  road  was  sold  under  order  of 
court  and  conveyed  to  the  Ann  Arbor  Rail- 
road Company,  and  the  sale  and  conveyance 
were  confirmed ;  that  the  last-mentioned  com- 
pany now  claimed  to  be  in  possession  and 
operating  the  road  formerly  known  as  the 
Frankfort  ft  Southeastern  Railroad.  And, 
further,  that  the  Ann  Arbor  Railroad  Com- 
pany purchased  the  road  with  full  knowledge 
of  complainant's  rights,  but  that  it  insisted 
that  it  was  not  bound  by  the  contract  made 
with  the  Frankfort  ft  Southeastern  Railroad 
Company,  and  had  given  complainant  writ- 
ten notice  to  that  effect. 

The  sixth  and  seventh  paragraphs  of  the 
bill  were  as  follows: 

"6th.  Your  orator  is  now  and  long  has 
been  doing  an  extensive  telegraph  business  in 
many  parts  of  the  United  States.  On  Janu- 
ary 7,  1807,  it  filed  with  the  Postmaster  Gen- 
lS41]eral  its  acceptance  *of  the  provisions  of  the 
act  of  the  United  States  passed  July  24, 
1800. 

"7th.  It  avers  that  the  provisions  of  the 
contract  with  said  Frankfort  ft  Southeastern 
Railroad  Co;npany  are  binding  on  said  Ann 
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Arbor  Company,  and  that,  independent  of 
said  contract,  it  has  a  right  to  maintain  its 
telegraph  line  on  what  was  formerly  said 
Frankfort  ft  Southeastern  Railroad  under 
the  provisions  of  the  statute  of  the  United 
States." 

It  was  further  averred  that  about  October 
1,  1805,  the  Ann  Arbor  Railroad  Company 
took  possession  of  complainant's  wires  be- 
tween Thompsonville,  near  Copemish,  and 
Frankfort,  and  cut  off  their  connection  with 
its  other  wires,  and  deprived  complainant  of 
telegraphic  connection  with  Frankfort;  that 
the  value  of  the  telegraph  lines  was  at  least 
the  sum  of  $3,000,  and  the  damages  arising 
through  loss  of  business  large,  but  incapable 
of  accurate  calculation ;  thatOctober  14, 1805, 
complainant  reconnected  the  telegraph  lines 
running  from  Thompsonville  to  Frankfort, 
and  so  again  opened  telegraphic  communica- 
tion with  the  latter  place,  and  was  now  in 
full  possession  and  use  of  said  lines ;  but  that 
complainant  was  justly  apprehensive  that, 
unless  restrained  by  injunction,  defendant 
would  again  seize  said  telegraph  lines  and 
deprive  complainant  of  their  use. 

The  prayer  was  for  process  and  answer, 
"and  that  an  injunction,  both  preliminary 
and  final,  may  be  issued  out  of  and  under  the 
seal  of  this  court,  commanding  the  said  Ann 
Arbor  Railroad  Company  and  all  its  officers 
and  agents  to  absolutely  desist  and  refrain 
from  in  any  way  interfering  with  the  rights 
of  complainant  as  alleged  in  this  bill,  in  the 
telegraph  wires  and  poles  running  from 
Thompsonville  to  Frankfort,  or  its  possession 
of  the  same,  and  that  said  defendant  allow 
said  complainant  to  reconnect  said  wires  to 
its  main  line  on  the  Chicago  ft  West  Michi- 
gan Railroad,  and  to  use  said  wires  for  its 
telegraph  business  in  the  same  way  as  it  was 
accustomed  to  use  them  before  its  rights  were 
disturbed  by  said  defendant,  and  that  defend- 
ant be  required  to  carry  out  said  contract  in 
good  faith  and  for  such  other  and  further  or 
different  relief,  or  both,  as  may  be  agreeablfr 
to  equity  and  good  conscience."  , 

Defendant  filed  its  petition  and  bond  for 
the  removal  of  the  'cause  into  the  circuit[MSJ. 
court  of  the  United  States  for  the  eastern 
district  of  Michigan,  alleging  that  it  was  a 
citizen  of  the  state  of  Michigan,  and  that 
complainant  was  a  citizen  of  New  York,  and 
then  stating:  "Y^our  petitioner  further 
shows  to  the  court  that  the  matter  and 
amount  in  dispute  in  the  above-entitled  cause 
exceeds,  exclusive  of  interest  and  costs,  the 
sum  and  value  of  two  thousand  dollars  ($2,- 
000)  ;  that  this  suit  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States, 
and  especially  under  the  act  of  Congress  of 
July  24,  1806,  now  contained  in  {  5263  of 
the  Revised  Statutes  of  the  United  States 
and  the  amendments  thereto."  The  cause 
having  been  removed,  defendant  filed  an  an- 
swer and  cross  bill,  setting  up  the  existence 
of  a  mortgage  prior  to  the  alleged  contract 
and  its  foreclosure,  and  other  matters.  Cer- 
tain facts  were  stipulated,  and  the  cause  sub- 
mitted.   The  circuit    court    decreed  a  dis- 
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mUsal  of  the  bill.  From  this  decree  an  ap- 
peal was  taken  to  the  circuit  court  of  appeals, 
and  that  court  affirmed  the  decree.  61  U.  S. 
App.  741,  »0  Fed.  Rep.  379,  33  C.  C.  A.  113. 
From  the  decree  of  the  circuit  court  of  ap- 
peals the  Western  Union  Telegraph  Company 
appealed  to  this  court. 

Mr,  John  F.  Dillon  argued  the  cause 
and,  with  Metsra.  Rush  Taggart  and  Oeorge 
B.  Fearona,  filed  a  brief  for  appellant. 

itr.  Alexander  Ik  Smith  submitted  the 
cause  for  appellee. 

[242]  •Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The  Western  Union  Telegraph  Company 
might  have  instituted  its  suit  in  the  circuit 
court,  but  it  sought  the  state  tribunals,  as 
it  had  the  right  to  do,  and  the  defendant 
could  not  remove  the  case  on  the  ground  of 
diverse  citizenship,  although  that  fact  ex- 
isted, because  it  was  itself  a  resident  of  the 
state.  Defendant's  application  to  remove, 
therefore,  was  based  on  the  averment  that 
the  suit  arose  "under  the  Constitution  and 
laws  of  the  United  States."  Whether  it  did 
so  arise  depended  on  complainant's  statement 
of  ito  own  case.  Tennessee  v.  Onion  <f  P. 
Bank,  152  U.  S.  454,  38  L.  ed.  511,  14  Sup. 

I2«S]Ct.  Rep.  654.  *And  the  6th  and  7  th  para- 
graphs of  the  bill  contain  all  that  defendant 
could  have  relied  on  as  bringing  the  case 
within  that  category.  These  paragraphs 
were  to  the  effect  that  complainant  had  ac- 
cepted the  provisions  of  the  act  of  Congress 
of  July  24,  1866,  and  that,  independent  of 
the  contract,  it  had  "a  right  to  maintain  its 
telegraph  line  on  what  was  formerly  said 
Frankfort  ft  Southeastern  Railroad,  under 
the  provisions  of  the  statute  of  the  United 
States." 

The  bill  was  in  legal  effect  a  bill  for  the 
specific  performance  of  the  contract  set  up 
in  the  pleadings,  and  the  prayer  was  for  in- 
junction against  interference  with  complain- 
ant's alleged  rights,  and  that  defendant  allow 
complainant  to  reconnect  ite  said  wires,  and 
use  them  in  the  same  way  as  before  they  were 
disturbed  by  defendant,  "and  that  defendant 
be  required  to  carry  out  said  contract  in 
good  faith,"  and  for  general  relief. 

It  was  not  argued  by  counsel  for  the  tele- 
graph company  that  the  telegraph  company 
had  any  right  under  the  statute,  and  in- 
dependently of  the  contract,  to  maintain  and 
operate  this  telegraph  line  over  the  railroad 
company's  property;  and  it  has  been  long 
settled  that  that  statute  did  not  confer  on 
telegraph  companies  the  right  to  enter  on 
private  property  without  the  consent  of  the 
owner,  and  erect  the  necessary  structures  for 
their  business;  "but  it  does  provide  that, 
whenever  the '  consent  of  the  owner  is  ob- 
tained, no  state  legislation  shall  prevent  the 
occupation  of  post  roads  for  telegraph  pur- 
poses by  such  corporations  as  are  willing  to 
avail  themselves  of  ite  privileges.*'  Pettso- 
cola  Teleg.  Co.  v.  Western  V.  Teleg.  Co.' 90  U. 
S.  1,  24  L.  ed.  708.  In  that  case  Mr.  Chief 
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Justice  Waite  further  said:  "No  question 
arises  as  to  the  authority  of  Congress  to  pro- 
vide for  the  appropriation  of  private  prop- 
erty to  the  uses  of  the  telegraph,  for  no  such 
attempt  has  been  made.  The  use  of  public 
property  alone  is  granted.  If  private  prop- 
erty is  required,  it  must,  so  far  as  the  present 
legislation  is  concerned,  be  obtained  by  pri- 
vate arrangement  with  ite  owner.  No  com- 
pulsory proceedings  are  authorized." 

When  a  suit  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  as  to 
the  effect  or  construction  of  the  Constitution 
or  laws  of  the  United  States,  upon  the  deter- 
mination *of  which  the  result  depends,  it  is!  24  4; 
not  a  suit  arising  under  the  Constitution  or 
laws.  And  it  must  appear  on  the  record,  by 
a  statement  in  legal  and  logical  form,  such  as 
is  required  in  good  pleading,  that  the  suit  is 
one  which  docs  really  and  substantially  in- 
volve a  dispute  or  controversy  as  to  a  right 
which  depends  on  the  construction  of  the 
Constitution  or  some  law  or  treaty  of  the 
United  States,  before  jurisdiction  can  be 
maintained  on  this  ground.  Little  York 
Gold-Washing  <t  Water  Co.  v.  Keyes,  96  U.  S. 
190.  24  L.  ed.  656 ;  Blaokbum  v.  Portland 
Gold  Uin.  Co.  176  U.  S.  671,  .ante,  276,  20 
Sup.  Ct.  Rep.  222. 

We  are  unable  to  perceive  that  paragraphs 
6th  and  7th  meet  this  requirement,  and  it 
docs  not  appear  to  us  that  they  were  intended 
to  do  so  by  the  pleader.  As  we  have  said,  it 
was  not  asserted  in  argument  that  the  tele- 
graph company  had  the  right  independently 
of  the  contract  to  maintain  ite  line  on  the 
railroad  company's  property,  and  in  view  of 
the  settled  construction  of  the  statute  we 
could  not  permit  such  a  contention  to  be 
recognized  as  the  basis  of  jurisdiction.  But 
it  was  argued  that  by  virtue  of  the  statute 
the  telegraph  company  was  possessed  of  a 
public  character  and  was  discharging  public 
duties,  and  that,  although  the  interest  it  ac- 
quired by  ita  contract  was  subject  to  the 
prior  mortgage,  it  could  not  be  absolutely  de- 
prived thereof  by  foreclosure,  but  that  the 
circuit  court  should  have  so  framed  ito  de- 
cree as  to  preserve  the  occupancy  of  the  tele- 
graph company,  subject  to  making  compen- 
sation to  the  railroad  company,  the  value  of 
the  alleged  easement  to  be  ascertained  by 
the  court.  It  is  sufficient  to  say  that  the  biU 
was  not  framed  in  that  aspect,  and,  though 
there  was  a  prayer  for  general  relief,  relief 
cannot  be  awarded  under  that  prayer  unless  it 
is  such  relief  as  is  agreeable  to  the  case  made 
by  the  bill.  And  it  is  entirely  clear  that  there 
were  no  averments  in  the  bill  in  respect  of 
this  contention,  which  would  bring  the  com 
within  the  category  of  cases  arising  under 
the  Constitution  or  laws  of  the  United  States 
so  that  jurisdiction  could  be  held  to  have 
rested  on  that  ground. 

The  result  is  that  the  decrees  of  the  Oir- 
oait  Court  of  Appeals  and  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  be  re- 
manded to  the  latter  court  with  a  direction 
to  remand  it  to  the  state  court.  And  it  i» 
so  ordered. 
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?i!46]»CHICAG0,   ROCK   ISLAND.  &   PACIFIC 
RAILWAY    COMPANY    and    S.    H.    H. 
Clark   et  al..  Receivers  of  the  Union  Pa- 
cific  Railway  Company,  Plffa.  in  Err., 
t>. 
-'        LISSA  MARTIN,  Administratrix  of  the  Es- 
tate of  William  Martin,  Deceased. 

(See  8.  C.  Reporter's  ed.  24S-251.) 

Removal  of  cause* — neoesaitg  tlutt  defenA- 
ants  must  unite  in  petition. 

Alt  the  defendants  must  unite  In  a  petition  for 
tbe  removal  to  a  Federal-  court,  under  the  act 
of  Congress  of  March  3,  1887,  as  corrected 
bj  tbe  act  of  August  13,  1888,  of  a  cause  aris- 
ing under  the  Constitution  and  laws  of  the 
United  States,  where  a  Joint  cause  of  action 
la  alleged  against  all  the  defendants  tor  cans- 
Ing  the  death  of  a  person. 

[No.  135.] 

Buhmitted  January  SI,  1900.    Decided  May 
SI,  1900. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Kansas  to  review  a  decision  €tf- 
flnning  a  judgment  rendered  in  a  state  court 
after  refusing  a  petition  for  its  removal  to 
a  Federal  court.    Affirmed. 

See  same  case  below,  69  Kan.  437,  53  Pae. 
461. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
]S46]  "This  was  an  action  brought  by  Lissa  Mar- 
tin as  administratrix  of  Wuliam  Martin,  de- 
ceased, against  the  Chicago,  Rock  Island,  ft 
Pacific  ^ilroad  Company,  and  Clark  and 
others,  receivers  of  the  Union  Pacific  Rail- 
way Company,  in  the  district  court  of  Clay 
county,  Kansas,  to  recover  damages  for  the 
death  of  the  decedent.  Plaintiff's  petition 
was  filed  January  26,  1894,  and  on  February 
14,  1894.  the  Chicago,  Rock  Island,  &  Pa- 
cific Railroad  Company  filed  its  separate 
answer  thereto.  February  20,  1804,  defend- 
ants Clark  and  others,  as  receivers,  presented 
their  petition  and  bond,  praying  for  the  re- 
moval of  the  cause  to  the  United  States  cir- 
cuit court  for  the  district  of  Kansas,  on  the 
ground  that  the  case  arose  under  the  Consti- 
tution and  laws  of  the  United  States,  which 
application  was  overruled  by  the  district 
court,  and  the  receivers  duly  excepted.  The 
cause  was  tried,  the  jury  returned  a  verdict 
in  favor  of  plaintiff  and  against  all  the  de- 
fendants, and  judgment  was  entered  thereon. 
The  cause  was  taken  on  error  to  the  supreme 
«ourt  of  Kansas  by  the  defendants,  and  the 
judgment  was  by  that  court  affirmed.  59 
Kan.  437.  63  Pac.  461. 


NoTB. — A»  to  removal  of  eautet  from  state 
to  federal  courts  when  United  Btates  Consti- 
tutUm,  Act  of  Congress,  or  treaty  come  <« 
question — see  note  to  Little  Tork  Gold  Wash- 
ing ft  Water  Co.  v.  Keyes,  24  L.  ed.  TI.  S.*  656. 

As  to  remot'ot  of  causes  generally — see  notes 
to  Butler  v.  National  Home  for  Disabled  Vol- 
unteer Soldiers,  S6  L.  ed.  tT.  S.  346 ;  Torrence 
▼.  Shedd,  36  L.  ed.  V.  8.  B28. 

AS  to  removal  by  one  of  two  or  more  de- 
fendant*— see  note  to  Sloane  v.  Anderson,  29 
L.  ed.  V.  8.  899. 
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'The  refusal  of  the  state  court  to  remove[9M] 
the  cause  to  the  circuit  court  of  the  United 
States  on  the  application  of  the  receivers 
was  relied  on  as  error  throughout  the  pro- 
ceedings, and  the  supreme  court  of  Kansas 
held,  among  other  things,  that  the  applica- 
tion for  removal  was  properly  denied  because 
all  the  defendants  were  charged  with  jointly 
causing  the  death  of  plaintiff's  intestate,  and 
all  did  not  join  in  tbe  petition  for  removal. 

Messrs.  Wlnalow  8.  Pleroe,  A.  I..  WU- 
llama,  W.  B.  Kellr,  N.  H.  Iioomla,  BL 
A.  Iiow,  and  W.  F.  Evans  submitted  the 
cause  for  plaintiffs  in  error: 

As  the  removal  was  sought  on  the  ground 
that  the  case  was  one  arising  under  the 
Constitution  and  laws  of  the  Imited  States, 
the  requirements  of  the  law  were  satisfied 
by  having  the  application  made  by  the  par- 
ties entiUed  to  raise  the  Federal  questions 
involved,  without  joining  their  codefendant. 

Fisk  V.  Union  P.  R.  Co.  6  Blatchf.  362, 
Fed.  Cas.  No.  4,827 ;  Mitchell  v.  /Smoie,  140 
U.  S.  406,  35  L.  ed.  442,  11  Sup.  Ct.  Rep. 
819,  840;  Southern  P.  R.  Co.  v.  Toumaend, 
02  Fed.  Rep.  161 ;  hamders  v.  Felton,  73  Fed. 
Rep.  311 ;  Lund  v.  Chicago,  R.  I.  d»  P.  R.  Co. 
78  Fed.  Rep.  385. 

A  person  having  a  defense  arising  under 
the  Constitution  or  laws  of  the  United  States 
cannot  be  deprived  of  his  right  to  maintain 
his  defense  in  the  Federal  courts,  by  joining 
other  defendants  not  affected  by  the  Federu 
question. 

Sonnentheil  v.  Christian  ifoerleim  Brew- 
ing Co.  172  U.  S.  401,  43  L.  ed.  402,  19  Sup. 
Ct.  Rep.  233. 

Sir.  A.  A.  Oodard  submitted  the  cause 
for  defendant  in  error.  Mr.  F.  B.  Dawei 
was  with  him  on  the  brief. 

Even  if  a  Federal  questi<Mi  was  involved, 
it  was  absolutely  necessary  for  the  defend- 
ant railroad  company  to  join  in  the  applica- 
tion, to  effect  the  removal  to  the  Federal 
court. 

Dillon,  Removal  of  Causes,  5th  ed.  {  80; 
Shearing  v.  Trumbull,  75  Fed.  Rep.  33 ;  Ches- 
apeake, 0.  <t  S.  W.  R.  Co.  V.  Smith,  101  Ky. 
707,  42  S.  W.  538. 

liie  courts  are  unanimous  that  this  is  the 
law  in  all  cases  where  removal  is  on  the 
grounds  of  diverse  citizenship. 

Thompson  v.  Chicago,  St.  P.  &  K.  G.  R.  Co. 
60  Fed.  Rep.  773,  and  cases  cited;  Ouaran- 
tee  Co.  V.  First  Nat.  Bank,  96  Va. 
480,  28  S.  E.  909 ;  JTane  v.  Indianapolis,  82 
Ted.  Rep.  770;  Ruoh*  v.  Jarvis-Conklin 
Mortg.  Trust  Co.  84  Fed.  Rep.  513;  Deere  v. 
Chicago,  M.  it  St.  P.  R.  Co.  85  Fed.  Rep. 
876 ;  Carr  v.  Kanaa*  City,  87  Fed.  Rep.  1. 

*Mr.  Chief  Justice  FnUer  delivered  the[246] 
opinion  of  the  court: 

Assuming  that  as  to  the  receivers  the  case 
may  be  said  to  have  arisen  under  the  Cdtt- 
stitution  and  laws  of  the  United  States,  the 
question  is  whether  it  was  necessary  for  the 
Chicago,  Rock  Island,  &,  Pacific  Railroad 
Company,  defendant,  to  join  in  the  applica- 
tion of  its  codefendants,  the  receivers  of  the 
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Union  Pacific  Railway  Ck>inpan7,  to  effect  a 
removal  to  the  circuit  court. 

The  Bock  Island  Company  was  not  a  cor- 
poration of  Kansas,  and  all  the  receivers  of 
the  Union  Pacific  Railroad  Company  were 
citizens  of  some  other  state  than  the  state  of 
Kansas.  But  the  receivers  applied  for  re- 
moval, after  the  Rock  Island  Company  had 
answered,  on  the  ^ound  that  the  suit  was,  as 
to  them,  "one  arising  under  the  laws  of  the 
United  States,"  in  that  they  were  appointed 
receivers  by  the  circuit  court  of  the  United 
States  for  the  districts  of  Nebraska  and 
Kansas,  to  take  charge  of  and  to  operate  a 
corporation  created  by  the  consolidation,  un- 
der acts  of  Congress,  of  a  corporation  of  the 
United  States,  a  corporation  of  Kansas,  and 
a  corporation  of  Colorado. 

The  act  of  March  3,  1887,  as  corrected  by 
the  act  of  August  13,  1888  (25  Stat,  at  L. 
433,  chap.  866,  {2),  provides: 

"That  any  suit  of  a  civil  nature,  at  law  or 
[M7]in  equity,  arising  'under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  author- 
ity, of  which  the  circuit  courte  of  the  United 
States  are  given  original  jurisdiction  by  the 
preceding  section,  which  may  now  be  pend- 
ing, or  which  may  hereafter  be  brought,  in 
any  state  court,  may  be  removed  by  the  de- 
fendant or  defendants  therein  to  the  circuit 
court  of  the  United  States  for  the  proper  dis- 
trict. Any  other  suit  of  a  civil  nature,  at 
law  or  in  equity,  of  which  the  circuit  oourta 
of  the  United  States  are  given  jurisdiction 
by  the  preceding  section,  and  which  are  now 
pending,  or  which  may  hereafter  be  brought, 
in  any  state  court,  may  be  removed  into  the 
circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defend- 
anta  therein,  being  nonresidenta  of  that 
state.  And  when  in  any  suit  mentioned  in 
this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different 
states,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the 
defendanta  actually  interested  in  such  con- 
troversy may  remove  said  suit  into  the  cir- 
cuit court  of  the  United  States  for  the  prop- 
er district.  And  where  a  suit  is  now  pend- 
ing, or  may  be  hereafter  brought,  in  any  state 
court,  in  which  there  is  a  controversy  be- 
tween a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of 
another  state,  any  defendant,  being  such 
citizen  of  another  state,  may  remove 
such  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district,  at 
any  time  before  the  trial  Uiereof,  when  it 
shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such  state 
court." 

It  thus  appears  on  the  face  of  the  statute 
that  if  a  suit  arises  under  the  Constitution 
or  laws  of  the  United  States,  or  if  it  is  a  suit 
between  citizens  of  different  states,  the  de- 
fendant, if  there  be  but  one,  may  remove,  or 
the  defendanta  if  there  be  more  than  one; 
but  where  the  suit  is  between  citizens  of  dif- 
ferent states,  and  there  is  a  separable  con- 
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troversy,  then  either  one  or  more  of  the  de- 
fendanta may  remove. 

Under  the  1st  clause  of  {  2  of  the  act  of 
1876  (18  Stat,  at  L.  470,  chap.  137),  which 
applied  to  "either  party,"  but  in  ita  re-en- 
actment in  the  2d  clause  of  §  2  of  the  act  of 
1887, 'above  quoted,  is  confined  to  thedefend-[8481 
ant  or  defendanta,  it  was  well  settled  that  a 
removal  could  not  be  effected  unless  all  the 
parties  on  the  same  side  of  the  controversy 
united  in  the  petition;  and  so  as  to  the  2d 
clause  of  the  2d  section  of  the  act  of  1875, 
which  corresponds  with  the  3d  clause  of  the 
2d  section  of  the  act  of  1887,  it  was  held 
that  that  clause  only  applied  where  there 
were  two  or  more  controversies  in  the  same 
suit,  one  of  which  was  wholly  between  citi- 
zens of  different  states.  Banrick  v.  Banriok, 
153  U.  S.  102,  38  L.  ed.  685,  14  Sup.  Ct  Rep. 
835,  and  cases  cited;  7'orrenoe  v.  Shedd,  144 
U.  S.  527,  30  L.  ed.  528,  12  Sup.  Ct  Rep.  726, 
and  cases  cited.  In  the  latter  case  Mr.  Jus- 
tice Gray  said:  "As  this  court  has  repeated- 
ly afiSrmed,  not  only  in  cases  of  joint  con- 
tracta,  but  in  actions  for  torta,  which  might 
have  been  brought  against  all  or  against  any 
one  of  the  defendanta,  'separate  answers  by 
the  several  defendanta  sued  on  joint  causes 
of  action  may  present  different  questions  for 
determination,  but  they  do  not  necessarily 
divide  the  suit  into  separate  controversies.  A 
defendant  has  no  right  to  say  that  an  action 
shall  be  several  which  a  plaintiff  electa  to 
make  joint.  A  separate  defense  may  defeat 
a  joint  recovery,  but  it  cannot  deprive  a 
plaintiff  of  his  right  to  prosecute  his  own 
suit  to  final  determination  in  his  own  way. 
The  cause  of  action  is  the  subject-matt»r  of 
the  controversy,  and  that  is  for  all  the  pur- 
poses of  the  suit,  whatever  the  plaintiff  de- 
clares it  to  be  in  his  pleadings.' "  And  see 
Whitcomb  v.  Smithson,  175  U.  S.  635,  ante, 
303,  20  Sup.  Ct.  Rep.  248. 

There  was  no  separable  controversy  here. 
The  case  presented  a  joint  cause  of  action 
against  all  the  defendanta,  and,  indeed,  the 
removal  was  applied  for  on  the  ground  that 
the  suit  arose  under  the  Constitution  and 
laws  of  the  United  States.  It  therefore 
came  within  the  first  clause  of  the  section 
quoted,  and  if  the  same  rule  governs  pro- 
ceedings under  that  clause  that  obtains  in 
respect  of  the  second  clause,  the  judgment  of 
the  supreme  court  of  Kansas  must  be  af- 
firmed. And  in  view  of  the  language  of  the 
statute  we  think  the  proper  conclusion  is 
that  all  the  defendanta  must  join  in  the  ap- 
plication under  either  clause. 

We  do  not  regard  Sonnentheil  v.  Christian 
Moerlein  Brewing  Co.  172  U.  S.  401,  43  L. 
ed.  492,  19  Sup.  Ct  Rep.  233,  as  in  point. 
There  an  action  had  been  brought  in  the  cir- 
cuit court  of  the  United  States  for  the  east- 
em  district  *of  Texas  by  a  citizen  of  Texas,[S49) 
against  an  Ohio  corporation  and  a  United 
States  marshal,  the  jurisdiction  depending 
as  to  one  defendant  on  diverse  citizenship, 
and  as  to  the  other  on  the  case  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  and  the  question  was  whether  the 
I  judgment  of  the  circuit  court  of  appeals  waa 
made  final  by  the  act  of  March  3,  1891,  which 
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we  held  it  was  not,  aa  the  jurisdiction  was 
not  dependent  entirely  upon  the  opposite 
parties  to  the  suit  being  citizens  of  different 
states. 

Mitchell  T.  Bmale.  140  U.  S.  406,  35  L.  ed. 
442,  II  Sup.  Ct.  Hep.  810,  840,  is,  however, 
justly  pressed  on  our  attention  as  of  weight 
in  the  disposition  of  the  particular  question 
raised  in  this  case. 

The  case  was  this:  Mitchell  was  a  citi- 
zen of  Illinois,  and  commenced  an  action  of 
ejectment  in  the  circuit  court  of  Cook  coun- 
^,  in  that  state,  against  three  defendants, 
Jabez  G.  Smale,  and  John  J.  and  Franic  I. 
Bennett.  The  Bennetts,  who  were  attorneys, 
appeared  specially  for  Conrad  N.  Jordan, 
and  moved  that  he  be  substituted  as  sole  de- 
fendant. The  motion  was  made  upon  an  af- 
fidavit of  Jordan  that  the  Bennetts  had  no 
interest,  having  conveyed  the  property  to 
him  before  the  suit  was  commenced,  and 
that  Smale  was  a  mere  tenant  under  him, 
Jordan,  and  had  no  other  interest.  The 
court  denied  the  motion,  and  thereupon  Jor- 
dan was  admitted  to  defend  the  cause  as 
landlord  and  codefendant  Afterwards,  and  in 
due  time,  Jordan  filed  a  petition,  under  the 
act  of  1875,  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States,  al- 
leging as  ground  of  removal  that  the  plain- 
tiff was  a  citizen  of  Illinois,  and  that  he,  Jor- 
dan, was  a  citizen  of  New  Yorlc,  and  was  the 
owner  of  the  property,  and  that  the  sole  con- 
troversy in  the  case  was  between  him,  Jor- 
dan, and  the  plaintiff,  stating  the  facts  pre- 
viously affirmed  in  his  affidavit  as  to  the 
want  of  interest  in  the  Bennetts,  and  the  ten- 
ancy of  Smale.  Subsequently  Jordan  ob- 
tained leave  to  amend  his  petition,  and 
amended  it  so  as  to  set  up  that  as  between 
him  and  plaintiff  the  controversy  involved 
the  authority  of  the  Land  Department  of  the 
United  States  to  grant  certain  patents,  un- 
der which  he  claimed  the  right  to  hold  the 
land  in  dispute,  after  and  in  view  of  the  pat- 
ent under  which  plaintiff  claimed  the  same 
[250]land.  As  Smale  was  merely  a  tenant,  *the 
court  held  that  there  was  no  good  reason 
why  the  contest  respecting  the  title  might 
not  have  been  carried  on  between  Jordan  and 
plaintiff  alone  so  far  as  Smale  was  con- 
cerned; but  as  to  the  Bennetts  the  court 
thought  there  was  greater  difficulty  in  sus- 
taining a  removal,  because  they  were  made 
defendants  apparently  in  good  faith,  and  were 
not  acknowledged  to  be  tenants  of  Jordan, 
and  plaintiff  might  well  insist  on  prosecut- 
ing his  action  against  them,  as  well  as 
against  Jordan,  in  order  that,  if  he  should 
be  successful,  there  might  be  no  failure  of 
a  complete  recovery  of  the  land  claimed  by 
him,  but  inasmuch  as  Jordan  exhibited  a 
claim  under  the  authority  of  the  United 
States,  which  was  contested  by  Mitchell  on 
the  ground  of  the  want  of  that  authority, 
while  it  was  true  that  laws  of  the  state  of 
Illinois  might  be  invoked  by  the  parties,  still 
it  was  no  less  true  that  the  authority  of  the 
United  States  to  make  the  grant  relied  on 
would  be  necessarily  called  in  question.  In 
view  of  that  defense  the  jurisdiction  was  sus- 
tained apparently  on  the  ground  that  there 
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was  a  separable  controversy,  and  the  partic- 
ular terms  of  the  different  clauses  of  the 
statute  were  really  not  discussed. 

The  case  was  a  peculiar  one,  and  we  must 
decline  to  allow  it  to  control  the  determina- 
tion of  that  before  us. 

In  LittU  York  Gold-Washing  d  Water  Co. 
v.  Keyea,  96  U.  S.  199,  203,  24  L.  ed.  656, 
658,  Mr.  Chief  Justice  Waite  said:  "A 
cause  cannot  be  removed  from  a  state  court 
simply  because,  in  the  progress  of  the  litiga- 
tion, it  may  become  necessary  to  give  a  con- 
struction to  the  Constitution  or  laws  of  the 
United  States.  The  decision  of  the  case 
must  depend  upon  that  construction.  The 
suit  must,  in  part  at  least,  arise  out  of  a 
controversy  l)etween  the  parties  in  regard  to 
the  operation  and  effect  of  the  Constitution 
or  laws  upon  the  facts  involved.  .  .  . 
Before,  therefore,  a  circuit  court  can  be  re- 
quired to  retain  a  cause  under  this  jurisdic- 
tion, it  must  in  some  form  appear  upon  the 
record,  by  a  statement  of  facts,  'in  legal  and 
logical  form,'  such  as  is  required  in  good 
pleading,  .  .  .  that  the  suit  is  onewhicli 
'really  and  substantially  involves  a  dispute 
or  controversy'  as  to  a  right  which  depends 
upon  the  construction  or  effect  of  the  Con- 
stitution, or  some  law  *or  teeaty  of  the[2Bl) 
United  States."  Blaokhum  v.  Portland 
Gold  Uin.  Co.  176  U.  S.  671,  ante,  276,  20 
Sup.  Ct.  Rep.  222. 

In  Mitchell  v.  Smale  the  claim  of  Jordan 
was  treated  by  the  court  as  coming  within 
that  ruling,  but  the  case  before  us  does  not. 
This  was  an  ordinary  action  under  a  state 
statute  for  wrongfully  causing  the  death  of 
plaintiff's  intestate.  No  Federal  question 
was  in  fact  presented  by  the  pleadings  nor 
litigated  at  the  trial.  "The  liability  depend- 
ed on  principles  of  general  law  applicable  to 
the  facts,  and  not  in  any  way  upon  the  terms 
of  the  order  appointing  the  receivers.  What- 
ever the  rights  of  the  receivers  to  remove  the 
cause  if  they  had  been  sued  alone,  the  con- 
troversy was  not  a  separable  controversy 
within  the  intent  and  meaning  of  the  act. 
This  being  so,  the  case  came  solely 
within  the  first  clause  of  the  section,  and  we 
are  of  opinion  that  it  was  not  intended  by 
Congress  that,  under  such  circumstances, 
there  should  be  any  difference  between  the 
rule  applied  under  the  1st  and  the  2d  clause* 
of  $  2  of  the  act  of  1887-8. 

Judgment  affirmed. 


FRANK  M.  RTDEB,  John  F.  Burgess,  and 
Samuel  M.  Rutleidge,  Commissioners  of 
Muskingum  County,  Ohio,  Plffa.  in  Err., 

V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  251-261.) 

Bridges — order  of  Secretary  of  War  to  alter 
— liaHUti/  of  municipal  officers. 

1.  Failure  to  comply  witb  an  order  of  the  Sec- 
retary of  War  dlrectlDs  an  alteration  In  • 
bridge  to  facilitate  navigation  will  not  snt>- 
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ject  municipal  offlcen  to  criminal  prosecu- 
tion under  tbe  river  and  harbor  act  ot  August 
11,  1888,  as  amended  by  tbe  act  of  Congress 
of  September  19,  1800,  where  S'icli  olBceni 
have  not  In  their  bands  tbe  funds  to  ao  the 
work,  and  under  the  laws  of  th3  state  cannot 
obtain  them  within  tbe  time  Qxvl  by  tbe 
Secretary's  order  for  the  completion  ot  the 
work. 
3.  The  failure  of  municipal  officers  to  suggest 
any  want  of  public  moneys  lo  Ibeir  bands  (or 
tbe  alteration  of  a  bridge,  or  any  want  of 
power  to  obtain  tbe  funds,  until  after  the 
Secretary  of  War  has  made  an  ordtr  'or  such 
alteration,  does  not  preclude  them  from  set- 
ting lip  those  facts  In  defense  of  their  crimi- 
nal liability  under  the  river  and  harbor  act  of 
August  11,  1888,  as  amended  by  the  act  of 
Congress  of  September  19,  1890. 

[No.  40.] 

Argued  Janmry  96.  87,  1899.  Ordered  for 
reargument  February  SO,  1899.  Rear- 
gued Tiovember  1,  1899.  Decided  May  H, 
1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  judgment  of  conviction 
in  a  prosecution  for  failure  to  comply  with 
an  order  of  the  Secretary  of  War  as  to  the 
alteration  of  a  bridge.    Reversed. 

For  report  of  case  in  District  Court,  see 
United  States  v.  Rider,  50  Fed.  Rep.  406. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Sontbrnrd  and  Sim- 
eon Bf.  Winn  argued  the  cause  and  filed  a 
brief  for  plaintiffs  in  error. 

\fr,  George  Hines  Oomum  argued  the 
cause  and,  with  Solioitor  General  Riohards, 
flleid  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  a  prosecution  under  a  criminal  in- 
[25S]formation  filed  on  'behalf  of  the  United 
States  against  the  plaintiffs  in  error  as  com- 
missioners of  the  county  of  Muskingurn, 
Ohio,  having  power  under  the  laws  of  Ohio 
to  control,  alter,  and  keep  in  repair  all 
necessary  bridges  over  streams  and  public 
canals  on  all  state  and  county  roads. 

The  information  was  based  upon  the  4th 
and  5th  sections  of  the  river  and  harbor  act, 
approved  September  19th,  1890. 

Those  sections  are  as  follows : 

"8  4.  That  section  9  of  the  river  and  har- 
bor act  of  August  11th,  1888,  be  amended  and 
re-enacted  so  as  to  read  as  follows:  That 
whenever  the  Secretary  of  War  shall  have 
good  reason  to  believe  that  any  railroad  or 
other  bridge  now  constructed  or  which  may 
hereafter  be  constructed  over  any  of  the 
navigable  water  ways  of  the  United  States 
is  an  unreasonable  obstruction  to  the  free 
navigation  of  such  waters  on  account  of  in- 
sufAcient  height,  width  of  span,  or  otherwise, 
or  where  there  is  difficulty  in  passing  the 
draw-opening  or  the  draw-span  of  such 
bridge  by  rafts,  steamboats,  or  other  water 
craft,  it  shall  be  the  duty  of  the  said  Secre- 
tary, first  giving  the  parties  reasonable  op- 
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portunities  to  be  heard,  to  give  notice  to  the 

fiersons  or  corporations  owning  or  control- 
ing  such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  rea- 
sonably free,  easy,  and  unobstructed ;  and  in 
giving  such  notice  he  shall  specify  tbe 
changes  required  to  be  made,  and  shall  pre- 
scribe in  each  case  a  reasonable  time  in  which 
to  make  them.  If  at  the  end  of  such  time 
the  alteration  has  not  been  mtfde,  the  Secre- 
tary of  War  shall  forthwith  notify  the 
United  States  district  attorney  for  the  dis- 
trict in  which  such  bridge  is  situated,  to  the 
end  that  the  criminal  proceedings  mentioned 
in  the  succeeding  section  may  be  taken. 

"I  5.  That  section  10  of  the  river  and  har- 
bor act  of  August  Ilth,  1888,  be  amended  and 
re-enacted  so  as  to  read  as  follows:  That  if 
the  persons,  corporation,  or  association  own- 
ing or  controlling  any  railroad  or  other 
bridge  shall,  after  receiving  notice  to  that 
effect  as  hereinbefore  required  from  the 
Secretary  of  War  and  within  the  time  pre- 
scribed by  him,  wilfully  fail  or  refuse  to  re- 
move the  same,  or  to  comply  with  the  lawful 
order  of  the  Secretary  of  War  in  the  prem- 
ises, such  persons,  corporation,  *or  a880cia-[S54] 
tion  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  $5,000,  and  every 
month  such  persons,  corporation,  or  associa- 
tion shall  remain  in  default  in  respect  to  the 
removal  or  alteration  of  such  bridge  shall 
be  deemed  a  new  offense,  and  subject  the  per- 
sons, corporation,  or  association  so  offend- 
ing to  the  penalties  above  described."  2$ 
Stot  at  L.  426,  453,  chap.  907. 

Under  power  conferred  by  an  act  of  the 
general  assembly  of  Ohio,  approved  March 
9th,  1836,  the  authorities  of  the  state,  be- 
tween 1836  and  1840,  constructed  a  series 
of  locks  and  dams  on  the  Muskingum  river 
between  Marietta  and  Zanesville. 

About  the  year  1838,  under  the  authority 
of  the  state,  a  dam  was  constructed  across 
the  main  channel  of  the  Muskingtim  river  at 
the  rapids,  which  entirely  obstructed  naviga- 
tion at  that  point,  but  locks  and  a  side-cut 
canal  were  constructed  so  that  boats  could 

fass  southward  to  the  river  below  the  rapids, 
mmediately  below  that  dam  the  commission- 
ers of  Muskingum  county,  about  the  year 
1874,  under  the  authority  of  the  state,  con- 
structed a  bridge  across  the  river, — the 
bridge  here  in  question, — whereby  the  town 
of  Duncan  Falls  and  Taylorsville  on  oppo- 
site sides  of  the  river  were  connected. 

On  the  2d  day  of  May,  1885,  the  state  of 
Ohio  mndie  a  cession  to  the  United  States  of 
the  Muskingum  river  with  its  improvements. 
The  act  of  'cession  contained  this  provision : 
"And  for  the  purpose  of  enabling  the  United 
States  to  expend  any  sum  of  money  that  is  or 
may  hereafter  be  appropriated  by  Congress 
for  the  improvement  of  the  Muskingum  river, 
the  state  of  Ohio  hereby  transfers  and  cedes 
to  the  United  States  the  eleven  locks  and 
dams  heretofore  constnicted  by  said  state  on 
said  river,  together  with  all  the  grounds, 
canals,  and  appurtenances  belonging  to  the 
same,  subject  to  the  provisions  of  the  pre- 
cedins  sections  of  this  act  as  to  the  jurisdic- 
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tion  of  the  United  State*  over  the  lands  and 
bttildings  authorized  to  be  acquired  and  con- 
structed by  said  sections,  and  imposing 
penalties  for  injuries  to  said  work  which 
shall  extend  and  apply  to  the  said  eleven 
locks  and  dams  and  their  appurtenances 
hereby  transferred  and  ceded  to  the  United 
States,  but  the  custody  and  ownership  of  said 
Muskingum  river  improvement  shall  remain 
55]*in  the  state  of  Ohio  until  such  time  as  the 
United  States  appropriates  suBicient  money 
to  properly  improve  and  operate  the  same." 
82  Laws  of  Ohio,  220,  221. 

The  cession  was  accepted  by  the  United 
States,  as  is  shown  by  the  river  and  harbor 
act  of  August  6th,  1886,  which  contained 
this  clause:  "And  the  United  States  hereby 
accepts  from  the  state  of  Ohio  the  said  Mus- 
kingum river  improvement,  and  all  the  locks, 
dams,  and  their  appurtenances,  and  the 
canals,  belonging  to  said  improvement,  and 
all  the  franchises  and  property  of  every  kind, 
and  rights,  in  said  river,  and  its  improve- 
ments, now  owned,  held,  and  enjoyed  by  the 
state  of  Ohio,  including  all  water  leases  and 
rights  to  use  water  under  and  by  virtue  of 
any  lease  of  water  now  running  and  in  force 
between  the  state  of  Ohio  and  all  persons  us- 
ing said  water,  hereby  intending  to  transfer 
to  the  United  States  such  rights  in  said  leases 
and  contracts  as  are  now  owned,  held,  or  re- 
served by  the  state  of  Ohio ;  but  not  to  affect 
any  right  to  the  use  of  the  water  of  said 
river  now  owned  and  held  by  the  lessees  of 
any  water  rights  under  any  lease  or  contract 
with  the  state  of  Ohio.  And  the  United 
States  hereby  assumes  control  of  said  river, 
subject  to  the  paramount  interest  of  naviga- 
tion. The  provisions  of  this  act,  so  far  as 
they  relate  to  the  Muskingum  river,  shall  not 
take  effect,,  nor  shall  the  money  hereby  ap- 
propriated be  available,  until  the  state  of 
Ohio,  acting  by  its  duly  authorized  agent, 
turns  over  to  the  United  States  all  property 
ceded  by  the  act  of  the  general  assembly 
aforesaid,  and  all  personal  property  belong- 
ing to  the  improvement  aforesaid  and  used  in 
its  care  and  improvement,  and  any  balance 
of  money  appropriated  by  said  state  for  the 
improvement  of  said  river,  and  which  is  not 
expended  on  the  15th  day  of  July,  1886.  24 
Stat  at  L.  310,  324,  chap.  929. 

By  deed  of  January  31st,  1887,  the  board 
of  public  works  of  Ohio,  under  legislative 
sanction,  conveyed  to  the  United  States  all 
the  lands  and  tenements,  with  the  rights  and 
appurtenances  thereto  belonging,  then  owned, 
held,  and  enjoyed  by  the  state,  and  thereto- 
fore occupied  and  used  for  canal  and  other 
purposes,  and  known  as  the  Muskingum  river 
improvement. 
»6]  'During  the  years  1890  and  1891  the  Unit- 
ed States  caused  to  be  constructed  a  lode  at 
the  head  of  the  rapids  in  the  dam  which  the 
local  authorities  had  maintained,  and  con- 
structed from  that  lock  down  the  river,  un- 
der the  bridge  and  through  the  rapids,  an  ar- 
tificial canaJ  outside  of  the  main  channel  of 
the  river,  and  raised  the  locks  and  dam  on 
the  river  below,  thus  providing  a  new  means 
of  navigation  at  that  point. 

In  the  judgment  of  the  United  States  en- 
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gineer  having  in  charge  the  improvement  of 

the  Muskingimi  river,  the  construction  by 
the  gcvernment  of  the  new  lock  at  Taylors- 
ville  made  it  necessary  to  place  a  draw  in  the 
Taylorsville  bridge  just  below  that  lock.  Of 
this  fact  the  county  commissioners  were  in- 
formed, and  they  were  given  an  opportunity 
to  submit  such  statements,  propositions,  and 
evidence  bearing  upon  the  matter  as  they 
might  deem  pertinent.  Finally  the  follow- 
ing notice  was  issued  from  the  War  Depart- 
ment and  served  upon  the  commissioners: 

War  Department, 
Washington  City,  February  25th,  1891. 
To  the  County  Commissioners  of  Muskingum 
County,  Ohio: 

Take  notice  that — 

Whereas  the  Secretary  of  War  has  good 
reason  to  believe  that  the  bridge  owned  and 
controlled  by  Muskingum  county,  Ohio, 
across  the  Muskingum  river,  between  Tay- 
lorsville  and  Duncan  Falls,  is  an  unreasona- 
ble obstruction  to  the  free  navigation  of  said 
river  (which  is  one  of  the  navigable  waters 
of  the  United  States)  on  account  of  not  be- 
ing provided  with  a  draw-span  below  the  new 
United  States  lock  No.  9  in  said  river;  and 

Whereas  the  following  alteration  will  ren- 
der navigation  through  it  reasonably  free, 
easy,  and  unobstructed ;  to  wit,  the  construc- 
tion of  a  draw  span  in  said  bridge  below  the 
said  lock  in  accordance  with  the  span  shown 
on  the  map  hereto  attached;  and 

Whereas  to  the  30th  day  of  September, 
1891,  is  a  reasonable  time  in  which  to  alter 
the  said  bridge  as  described  above: 

Now,  therefore,  in  obedience  to  and  by  vir- 
tue of  the  4th  'and  5th  sections  of  an  act  ofl257] 
the  Congress  of  the  United  States,  entitled 
"An  .ict  Making  Appropriations  for  the  Con- 
struction, Repair,  and  Preservation  of  Cer- 
tain Public  Works  on  Rivers  and  Harbors, 
and  for  Other  Purposes,"  approved  Septem- 
ber 10th,  1890,  Redfield  Proctor,  Secretary 
of  War,  dots  hereby  notify  the  said  county 
commissioners  of  Muskingum  county,  Ohio, 
to  alter  the  said  bridge  as  described  above, 
and  prescribes  that  said  alteration  shall  be 
made  and  completed  on  or  before  the  30th 
day  of  September,  1891.     L.  A.  Grant, 

Assistant  Secretary  of  War. 

No  alteration  of  the  bridge  having  been 
made  by  the  commissioners  within  the  time 
limited  by  the  Secretary  of  War,  the  present 
information  was  filed  against  them  on  the 
23d  day  of  November,  1891.  The  informa- 
tion, after  referring  to  the  ofScial  character 
of  the  defendants  and  setting  out  the  facts 
showing  the  action  of  the  War  Department 
touching  the  proposed  alteration  of  the 
bridge,  charged  that  the  defendants  as  coun- 
ty commissioners  of  Muskingum  county  "did 
unlawfully,  on,  to  wit,  the  I5th  day  of  Octo- 
ber, 1891,  at  the  place  aforesaid,  and  after 
receiving  notice  to  that  effect,  as  hereinbe- 
fore required,  from  the  Secretary  of  War, 
and  within  the  time  prescribed  by  him,  wil- 
fully fail  and  refuse  to  comply  with  the  said 
order  of  the  Secretary  of  War,  and  to  make 
the  alterations  set  forth  in  said  notice,  con- 
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trary  to  the  form  of  sections  4  »nd  6  of  an 
act  of  Congress  approved  September  lOtb, 
1890." 

A  trial  was  had  which  resulted  in  a  ver- 
dict of  guilty.  A  motion  for  new  trial  hav- 
ing been  entered,  the  judges  before  whom  it 
was  argued  differed  in  opinion,  and  certified 
the  following  pointo  of  disagreement  to  this 
court:  1.  VVbether  Congress  has  the  power 
to  confer  upon  the  Secretary  of  War  the  au- 
thority attempted  to  be  conferred  by  said  sec- 
tions 4  and  5  of  the  act  of  September  19th, 
1800,  to  determine  when  a  bridge  is  an  unrea- 
sonable obstruction  to  the  free  navigation  of 
a  river.  2.  Whether  the  failure  to  comply, 
by  persons  owning  and  controlling  the  said 
bridge,  with  the  order  of  the  Secretary  of 
War,  could  lawfully  subject  them  to  a  pen- 
(258]alty  for  a  misdemeanor.  'This  court  held 
that  since  the  passage  of  the  judiciary  act 
of  March  3d,  1891  (26  Stat  at  L.  826,  chap. 
517).  certificates  of  division  of  opinion  in 
criminal  cases,  according  to  §S  661  and  697 
of  the  Revised  Statutes,  were  not  authorized. 
United  States  v.  Rider,  163  U.  S.  132,  139, 
41  L.  ed.  101,  103,  16  Sup.  Ct.  Rep.  983.  The 
certificate  of  division  of  opinion  in  this  case 
was  accordingly  dismissed.  Upon  such  dis- 
missal the  motion  for  new  trial  was  denied 
in  the  circuit  court  in  accordance  with  the 
opinion  of  the  presiding  judge,  and  it  was 
adjudged  that  each  of  the  defendants  be  fined 
in  the  sum  of  $10.  From  that  judgment  the 
present  writ  of  error  has  been  prosecuted. 

We  have  seen  that  by  the  4th  section  of  the 
river  and  harbor  act  of  1800  the  Secretary  of 
War  was  authorized,  after  due  notice  to  the 
parties  interested  and  after  hearing  them,  to 
require  persons  or  corporations  owning  or 
controlling  any  bridge  over  a  navigable  wa- 
terway of  the  United  States,  which  he  had 
good  reason  to  believe  was  an  unreasonable 
obstruction  to  the  free  navigation  of  such 
waterway,  to  so  alter  the  bridge  as  to  render 
the  navigation  through  or  under  it  reasona- 
bly free,  easy,  and  unobstructed ;  and  that  by 
the  5th  section  of  the  same  act  it  was  made  a 
misdemeanor  for  any  person,  corporation,  or 
association  to  wilfully  fail  or  refuse  to  com- 
ply with  the  lawful  order  of  the  Secretary. 

The  plaintiffs  in  error  contend  that  those 
provisions  are  inconsistent  with  the  Consti- 
tution of  the  United  States,  in  that  Congress 
has  assumed  to  give  the  Secretary  of  War 
authority  to  determine  matters  that  are  legis- 
lative in  their  nature. 

On  behalf  of  the  government  it  is  con- 
tended that  the  act  of  Congress  has  not  dele- 
gated legislative  power  to  the  Secretary,  but 
has  only  given  to  that  officer  authority  to  de- 
termine the  existence  of  certain  facts  as  the 
foundation  of  such  action  by  him  as  might  be 
•  necessary  to  give  effect  to  the  declared  pur- 
pose of  Congress  to  remove  unreasonable  ob- 
structions to  the  free  navigation  of  the 
waterways  of  the  United  States.  Field  v. 
Ctark,  143  U.  S.  649.  093,  30  L.  ed.  294,  310, 
12  Sup.  Ct  Rep.  405. 

The  discussion  of  counsel  also  involved 
the  question  whether,  assuming  the  act  in 

Suestion  not  liable  to  the  objection  that  it 
elegated  legislative  power  to  the  head  of  an 
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executive  department,  *the  expense  to  be  in-[259] 
curred  in  the  alteration  of  the  bridge  in  ques- 
tion, which  was  originally  constructed  in  ac- 
cordance with  law,  must  not  be  borne  by  the 
United  States,  which  by  its  own  agents  made 
the  proposed  alteration  of  the  bridge  neces- 
sary fur  the  purposes  of  navigation. 

These  are  questions-  of  very  considerable 
importance.  But  in  the  view  we  have  taken 
of  the  case  their  determination  is  not  now 
necessary.  The  record  presents  another 
question  which,  being  determined  in  favor 
of  the  plaintiffs  in  error,  requires  a  reversal 
of  the  judgment  upon  grounds  that  will  pro- 
tect them  altogether  against  the  present 
prosecution  for  not  complying  with  the  order 
issued  from  the  War  Department. 

At  the  trial  in  the  circuit  court  it  was 
proved  that  the  notice  from  the  War  De- 
partment to  the  county  commissioners  to 
make  and  complete  the  required  alteration 
of  the  bridge  between  Taylorsville  and  Dun- 
can Palls  on  or  before  September  30th,  1891, 
was  served  in  March  of  that  year ;  that  there 
were  then  no  funds  in  the  hands  of  the  com- 
missioners legally  available  for  the  purpose 
of  making  the  proposed  changes  in  the 
bridge,  and  that,  under  the  laws  of  Ohio  de- 
fining and  limiting  the  powers  of  the  com- 
missioners, it  was  not  possible  for  them  by 
any  levy  of  taxes  to  raise  the  money  neces- 
sary to  alter  the  bridge  within  the  time  lim- 
ited by  the  notice  from  the  Secretary  of 
War,  or  before  the  commencement  of  this 
prosecution. 

It  has  not  been  suggested,  nor  could  it  rea- 
sonably be  held,  that  the  county  commission- 
ers were  bound,  in  any  case,  to  provide  out 
of  their  own  private  estates  the  money  (sev- 
eral thousand  dollars)  necessary  for  the  pro- 
posed alteration  of  the  bridge,  or  that  they 
could  be  made  liable  criminally  for  not  so 
doing.  The  notice  was  addressed  to  them  in 
their  official  capacity,  and  the  prosecution 
against  them  was  for  failing  to  perform  the 
duty  alleged  to  be  imposed  upon  them  by  the 
act  of  Congress.  What  they  could  or  could 
not  lawfully  do,  in  the  execution  of  the  pow- 
ers conferred  upon  them,  must  of  course  be 
determined  by  the  laws  of  the  state  under 
whose  authority  they  acted. 

Assuming,  for  the  purposes  of  the  present 
decision,  that  the  words  the  persons,  corpo- 
ration, or  association  owning  or  controlling 
•any  railroad  or  other  bridge"  mayj  under[260] 
some  circumstances,  apply  to  officers  of  mu- 
nicipal corporations  charged  generally  with 
the  control  and  repairing  of  bridges  owned 
by  such  corporations,  the  question  remains 
whether  any  error  of  law  was  committed  at 
the  trial  to  the  prejudice  of  the  plaintiffs 
in  error.  The  court  charged  the  jury, 
among  other  things:  "Congress  had  the 
constitutional  power  to  confer  upon  the  Sec- 
retary of  War  the  authority  to  determine 
when  a  bridge  such  as  the  bridge  in  question 
is  an  unreasonable  obstruction  to  the  free 
navigation  of  a  river,  and  that  the  failure  to 
comply  by  the  person  owning  and  controlling 
any  such  bridge,  as  by  the  defendants  in  this 
case,  if  they  should  so  find,  with  such  a  de- 
termination by  the  Secretary  of  War,  after 
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due  notice  and  otherwise  full  compliance 
with  the  act  of  Congress  in  that  behalf,  law- 
fully subjected  them  to  prosecution  for  a 
misdemeanor,  as  provided  by  the  act  of  Con- 
gress." 

To  this  instruction  the  defendants  duly 
excepted.  Assuming  the  act  of  1890  not  lia- 
ble to  any  constitutional  objection,  we  think 
that  the  court,  in  view  of  the  evidence,  erred 
in  saying,  as  in  effect  it  did,  that  the  mere 
failure  ol  the  defendants  to  comply  with  the 
order  of  the  Secretary  brought  them  within 
the  act  of  Congress  and  subjected  them  to 
prosecution.  The  charge  ignored  altogether 
the  proof  showing  that  the  defendants  had 
no  public  moneys  which  they  could  have  op- 
plira  to  the  alteration  of  the  bridge,  and  that 
under  the  laws  of  the  state  no  money  could 
be  obtained,  by  way  of  taxation,  so  as  to 
make  the  required  alteration  within  the  time 
fixed  by  the  Secretary  of  War.  The  court 
made  the  guilt  of  the  accused  depend  alone 
upon  the  inquiry  whether  they  had  complied 
with  the  order  of  the  Secretary  of  War. 
This  was  error.  It  ought  not  to  be  sup- 
posed that  Congress  intended,  even  if  it  had 
the  power,  to  subject  olLcers  of  a  state  to 
criminal  prosecution  for  not  doing  that 
which  it  was  impossible  for  them  to  do  con- 
sistently with  the  laws  of  the  state  defining 
and  regulating  their  powers  and  duties. 

It  is  said  that  the  record  does  not  show 
that  the  commissioners,  prior  to  the  order 
of  the  Secretary  of  War,  suggested  any  want 
of  public  moneys  in  their  hands  that  could 
,]be  used  in  •altering  the  bridge,  or  any  want 
of  power  under  the  laws  of  the  state  to  raise 
money  for  such  a  purpose  by  taxation,  with- 
in the  time  limited  for  doing  the  work  or- 
dered. This  is  an  immaterial  circumstance. 
The  record  does  show  that  the  Commission- 
ers from  the  outset  protested  against  the  ex- 
pense of  the  proposed  alteration  being  put 
upon  the  county,  and  insisted  that  the  Unit- 
ed States,  acting  by  its  officers,  having  made 
that  alteration  necessary,  it  should  bear  such 
expense.  Nothing  done  or  omitted  to  be 
done  by  the  commissioners  estopped  them 
from  making  any  defense  which  the  facts  in 
the  case  justified.  The  liability  of  the  com- 
missioners to  criminal  prosecution  could  not 
depend  upon  their  mere  failure  to  state  to 
the  engineer  in  charge  of  the  Muskingum 
river  improvements  all  that  might  have  been 
urged  against  the  demand  made  upon  them 
by  that  officer. 

We  are  of  opinion  that,  however  broadly 
the  act  of  1890  may  be  construed,  it  ought 
not  to  be  construed  as  embracing  officers  of 
a  municipal  corporation  owning  or  control- 
ling a  bridge,  who  had  not  in  their  hands, 
and  under  the  laws  of  their  state  could  not 
obtain,  public  moneys  that  could  be  applied 
in  execution  of  the  order  of  the  Secretary 
of  War  within  the  time  fixed  by  that  officer 
to  complete  the  alteration  of  such  bridge. 
If  the  court  on  its  own  motion  had  instruct- 
ed the  jury,  under  the  evidence  in  this  case, 
to  find  for  the  defendants,  it  could  not  be 
held  to  have  erred. 

The  judgment  is  reversed,  with  directiona 
ITS  IT.  S. 


for  further  proceedings  consistent  with  thia 
opinion. 
Reversed. 


•NORTH  AMERICAN  TB  XNSP0RTATI0N[26«] 
&  TRADING  COMPAA  i,  Plff.  in  Err., 

V. 

DONALD  MORRISON. 

(See  8.  C.  Reporter's  ed.  262-269.) 

Federal  courts — jurisdictional  amount — ef- 
fect of  ad  damnum  clause — prospectioe 
wa/jes  or  profits  as  damages — adding  as- 
signed claims  to  give  jurisdiction — costs 
against  plaintiff  in  error  on  reversal. 

1.  A  mere  ad  damnum  clause  will  sot  confer 
jurisdiction  on  a  circuit  court  of  the  United 
States,  where  the  plaintiff  asserts  as  bis 
cause  of  action  a  claim  wblch  he  cannot  b« 
legally  permitted  to  sustain  b7  evidence,  to 
the  extent  of  the  Jurisdictional  amount. 

2.  The  amount  of  wages  or  profits  which  plain- 
tiff alleges  be  could  have  earned  bj  securing 
employment  at  the  place  of  destination  can- 
not be  Included  In  the  damages  recoverable 
for  a  carrier's  breach  of  contract  of  transpor- 
tation, where  plaintiff  did  not  know  what  bis 
occupation  or  business  would  be  at  the  place 
of  destination. 

8.  Claims  assigned  to  plaintiff  by  those  whose 
citizenship  and  residence  do  not  appear  either 
In  the  complaint  or  in  the  petition  for  re- 
moval cannot  be  added  to  his  own  cause  of 
action  In  order  to  give  jurisdiction  to  a  Fed- 
eral court  on  removal  from  a  state  court  on 
the  ground  of  diverse  citizenship. 

4.  Costs  may  be  imposed  on  plaintiff  In  error 
where  a  Judgment  Is  reversed  for  lack  of  Juris- 
diction of  the  circuit  court,  if  the  cause  was 
removed  Into  that  court  at  bis  instance. 

[No.  203.] 

Submitted  Uaroh  iO,  1900.     Decided   May 
tl,  1900. 

Fr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Wash- 
ington to  review  a  judgment  in  a  cause  re- 
moved from  a  state  court.    Reversed. 
See  same  case  below,  85  Fed.  Rep.  802. 

Statement  by  Mr.  Justice  SUraa: 

•This  was  an  action  originally  brought  in[262] 
December,  1897,  in  the  superior  court  of  the 
state  of  Washington  for  King  county,  by 


Note. — As  to  diverse  citizenaMp  as  ground 
for  Federal  jurUdictton — see  Shipp  v.  Wil- 
liams, 10  C.  C.  A.  247,  and  note;  Mason  v. 
Dnilagbam,  27  C.  C.  A.  296,  and  note :  Seddon 
V.  Virginia,  T.  *  C.  Steel  &  Iron  Co.  (C.  C.  W. 
D.  Va.)  1  L.  R.  A.  108,  and  note;  Myers  v. 
Murray,  N.  &  Co.  (C.  C.  8.  D.  Iowa)  11  L.  R. 
A.  216,  and  note.  And  see  note  to  Roberts 
V.  Lewis,  36  L.  ed.  TJ.  8.  679. 

As  to  JurisdicHon  of  Unitea  States  ciroutt 
court  as  dependent  upon  amount — see  Aner  v. 
Lombard,  19  C.  C.  A,  72.  and  note;  Tennent- 
Stribling  Shoe  Co.  t.  Roper,  36  C.  C.  A.  466, 
and  note. 

At  to  damages  for  carrier's  default  or  delan 
as  to  transportation  of  passenger — see  Hansley 
V.  Jamesvllle  ft  W.  R.  Co.  (N.  C.)  82  L.  R.  A. 
B48,  and  note. 
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Donald  Morrison  against  the  North  Ameri- 
can Transportation  A,  Trading  Company, 
and  sub8e<iuently,  on  petition  of  the  defend- 
ant company,  removed  to  the  circuit  court  of 
the  United  States  for  the  district  of  Wash- 
ington. To  the  declaration,  containing  sev- 
eral counts,  the  defendant  demurred.  The 
demurrer  was  overruled,  and  the  cause  was 
tried  before  the  district  judge  and  a  jury. 
After  verdict  and  judnncnt  in  favor  of  the 

Itlaintiff,  the  district  judge  certified  the  fol- 
owing  statement  of  facts  and  questions  of 
jurisdiction  to  this  court : 

"I,  0.  H.  Hanford,  district  judge,  presid- 
ing in  the  circuit  court,  aforesaid,  and  the 
judge  before  whom  the  above-entitled  cause 
was  tried,  do  now,  on  the  20th  day  of  Decem- 
ber, 1808,  being  the  December  term,  at  which 
the  judgment  and  verdict  were  entered  here- 
in, certify  as  follows : 

"Morrison,  the  plaintiff,  alleging  himself 
to  be  a  citizen  and  resident  of  the  state  of 
Minnesota,  began  this  action  in  the  superior 
court  of  iUng  county,  state  of  Washington, 
against  the  defendant,  alleging  it  to  be  a  cor- 
[C63]poration  organized  and  existing  'under  the 
laws  of  the  stau-  n(  Illinois,  and  engaged  in 
business  in  the  state  of  Washington.  The 
suit  was  upon  eight  causes  of  action,  the 
first  on  plaintiff's  own  account,  the  other  on 
aecount  of  seven  alleged  assignors  of  plain- 
tiff. The  citizenship  of  these  assignors  was 
nowhere  alleged. 

"Defendant  removed  the  case  to  this  court 
on  the  ground  of  diversity  of  citizenship  be- 
tween it  and  plaintiff  Morrison,  and  the  in- 
volving of  a  sum  exceeding  $2,000,  exclusive 
of  interest  and  costs.  After  removal  defend- 
ant demurred  to  each  cause  of  action  in  the 
complaint  as  not  sufficient  to  constitute  a 
cause  of  action,  and  as  to  the  last  seven 
causes  of  action  on  the  additional  ground 
that  the  cobrt  had  no  jurisdiction  to  hear  it, 
and  this  was  overruled,  with  exception  to 
defendant.  Issue  was  then  joined,  and,  aft- 
er two  trials,  judgment  was  entered  as  now 
complained  of  in  error  in  the  sum  of  $2,119.- 
50.  After  the  verdict  and  before  judgment 
defendant  moved  to  dismiss  or  remand  the 
whole  cause  and  each  cause  of  action  on  the 
ground  that  as  to  the  first  cause  of  action 
It  did  not  involve  $2,000,  exclusive  of  inter- 
est and  costs,  and  as  to  the  second  and  each 
subsequent  cause  of  action — that  is  to  say, 
as  to  the  assigned  causes  of  action — that 
each  of  these  did  not  involve  $2,000,  exclu- 
sive of  interest  and  costs,  and  because,  also, 
it  did  not  appear  that  proper  diversity  of 
citizenship  existed  at  the  time  of  the  com- 
mencement of  the  action,  or  at  the  time  of  its 
removal,  between  the  assignors  of  plaintiff 
and  defendant  so  as  to  confer  jurisdiction 
upon  the  Federal  court;  which  said  motion 
to  dismiss  and  remand  was  denied,  with  e.x- 
eeption  to  defendant. 

"The  original  complaint  shows  that  the 
aggregate  sum  sued  for  by  Morrison  was 
$18,173.50,  divided,  as  alresady  stated,  into 
eight  causes  of  action.  The  suit  was  upon 
eight  contracts  of  carriage,  between  defend- 
ant as  a  carrier  and  plaintiff  and  his  seven 
assignors,  from  Seattle  to  Dawson  City,  by 
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way  of  St.  Michaels  and  the  Yukon  river, 
which  contracts  were  alleged  to  have  been 
broken  by  the  carrier  by  failure  and  refusal 
to  transport  the  passengers  farther  than 
Fort  Yukon  on  the  river. 

"The  first  cause  of  action — that  of  plain- 
tiff himself — alleged  himself  to  be  a  citizen 
and  a  resident  of  Minnesota  and  defendanfalSdA] 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Illinois.  The  contract 
was  alleged  to  have  been  made  at  Seattle  on 
the  30th  day  of  July,  1897,  and  the  agreed 
date  of  the  delivery  of  the  plaintiff  at  Daw- 
son by  the  carrier  was  alleged  to  be  Septem- 
ber 15,  1807,  and  this  suit  was  brought  on 
the  17th  day  of  November,  1807.  On  the 
breach  of  the  contract  at  Fort  Yukon,  plain- 
tiff alleged  himself  compelled  to  return  to 
Seattle.  The  damages  claimed  by  him  were 
as  follows:  (a)  The  price  of  his  ticket  from 
Seattle  to  Dawson  City,  $200;  (6)  $72.50, 
returning  to  Seattle  after  the  breach  of  con- 
tract at  Fort  Yukon;  (c)  expense  of  $1  a 
day  and  loss  of  time  at  $3  a  day  at  Seattle 
since  his  return  there,  the  18th  day  of  Octo- 
ber, 1807;  id)  $3  a  day  from  the  30th  day 
of  July,  1807,  which  he  could  have  earned 
if  he  had  not  started  on  the  journey  at  all ; 
(e)  $15  a  day  which  he  could  have  earned 
for  a  year  at  Dawson  after  the  15th  day  of 
September,  1897;  if)  lost  baggage,  $29.50; 
the  total  prayer  of  this  cause  of  action  being 
$2,301.75. 

"The  second  and  subsequent  causes  of  ac- 
tion, being  the  assigned  causes,  arose  on  ex- 
actly similar  contracts  of  carriage.  The  cit- 
izenship of  the  respective  assignors  was  not 
averred.  The  damages  claimA  were  exact- 
ly the  same  as  those  claimed  by  plaintiff  him- 
self, excepting  that  none  of  the  assignors 
claimed  the  item  of  lost  baggage,  and  that 
the  item  of  cost  in  returning  from  Fort  Yu- 
kon to  Seattle  was  as  low  as  $61.50  in  some 
instances,  and  as  high  as  $103.25  in  others. 
The  lowest  sum  claimed  by  any  of  the  assign- 
ors as  his  total  damage  wiis  $2,261.25,  and 
the  highest  claimed  was  $2,303.25. 

"Neither  in  the  original  nor  the  assigned 
causes  of  action  was  it  alleged  that  any  of 
these  passengers  had  ever  lived  in  Dawson 
before,  had  any  previous  engagement  or  busi- 
ness there,  or  any  promise  of  employment, 
the  allegation  in  each  cause  of  action  as  tn 
the  passenger's  damage  in  this  respect  being 
that  'he  could  have  obtained  employment  and 
engaged  in  business  by  him  competent  to  per- 
foi-m  and  transact  at  or  about  said  Dawson 
City,  and  thereby  secured  wages  and  profits 
at  the  rate  of  $15  per  day  continuously  from 
September  15.  1897,  for  the  period  of  the  year 
thence  next  ensuing,'  and  that  'he  *has  wbol4SM] 
1y  lost  all  of  said  employment  and  time,  and 
all  of  said  wages  and  profits,  to  his  damage 
in  the  sum  of  $2,000.'  It  was  not  alleged 
what,  if  any,  occupation  either  plaintiff  or 
any  of  his  assignors  had  before  departure  on 
the  journey,  nor  was  it  alleged  what  occupa- 
tion was  expected  at  the  point  of  destina- 
tion, or  that  any  expected  occupation  was 
communicated  to  the  defendant. 

"Now,  therefore,  I  do  certify  to  the  Su- 
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preme  Court  the  following  question  of  juris- 
diction, as  follows : 

"Whether  the  motions  to  dismiss  and  to  re- 
mand should  have  been  granted  because  at 
the  time  of  removal  to  this  court  the  cause 
was  one  of  which  this  court  could  not  take 
jurisdiction — that  is  to  say,  whether — 

"(a.)  lu  each  of  the  causes  of  action  the 
sum  or  value  of  the  matter  actually  in  dis- 
pute, as  shown  in  the  pleadings,  was  less 
than  $2,000,  exclusive  of  interest  and  costs, 
and  a  controversy  was  involved  substantial- 
ly within  the  jurisdiction  of  this  court;  and 
whether — 

"(b.)  If  the  foregoing  be  answered  in  the 
afHrmativc,  the  amounU  claimed  in  the  as- 
signed causes  of  action  could  be  united  to 
that  in  the  first  to  make  up  the  jurisdiction- 
al amount,  the  citizenship  of  the  assignors 
not  being  alleged ;  and  whether — 

"(o.)  Supposing  the  jurisdictional  amount 
was  sufficient  in  each  cause  of  action,  the 
ease  was  even  then  removable  to  this  court 
when  the  necessary  diversity  of  citizenship 
was  alleged  only  in  the  first  cause  of  action, 
and  was  not  alleged  in  those  assigned." 

Mr.  Frederick  BavsinaB  submitted  the 
cause  for  plaintiff  in  error: 

The  passenger  here  cannot  recover  for  lost 
time  at  Dawson. 

Hadley  v.  BaxendMe,  9  Exch.  341. 

Where  a  passenger  is  delayed  in  his  jour- 
ney, and  ultimately  completes  it,  he  cannot 
recover  for  any  loss  of  time,  though  he  may 
recover  what  are  often  his  heavy  expenses  in 
finishing  the  journey. 

1  Fetter,  Carriers,  {  124;  L«  Blanche  v. 
London  ct  N.  W.  B.  Oo.  L.  R.  1  C.  P.  Div. 
286,  46  L.  J.  C.  P.  N.  S.  621,  34  L.  T.  N.  S. 
667,  24  Week.  Rep.  808;  Western  U.  Teleg. 
Co.  V.  HaXl,  124  U.  8.  444,  31  L.  ed.  478,  8 
Sup.  Ct  Rep.  677;  Howard  v.  Btillioell  <£  B. 
Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147,  11 
Sup.  Ct.  Rep.  600. 

The  jurisdictional  objection  on  assigned 
claims  applies  imder  the  existing  statutes  to 
removed  causes,  like  the  present,  as  well  as 
to  original. 

Mexican  Nat.  R.  Co.  v.  Davidson,  157  U. 
S.  201,  39  L.  ed.  672,  16  Sup.  Ct.  Rep.  563. 

If,  then,  this  was  a  case  solely  of  assigned 
causes  of  action,  it  is  not  to  be  doubted  that 
the  removal  was  improper  because  the  citi- 
zenship and  residence  of  the  assignors  no- 
where appeared,  either  in  the  complaint  or 
in  the  petition  for  removal.  Their  citizen- 
ship must  affirmatively  appear. 

Parker  v.  Ormshy,  141  U.  S.  81,  35  L.  ed. 
654,  11  Sup.  Ct  Rep.  912. 

Messrs.  John  Artlinr  and  Xi.  H.  IVheel- 
er  submitted  the  cause  for  defendant  in  er- 


*Mr.  Justice  Slilraa  delivered  the  opinion 
of  the  court: 

This  is  a  suit  by  Donald  Morrison,  alleg- 
ing himself  to  be  a  citizen  of  the  state  of 
178  IT.  8. 


Minnesota,  against  the  North  American 
'Transportation  &  Trading  Company,  a  cor-[26C] 
poration  of  the  state  of  Illinois,  for  damages 
arising  out  of  a  breach  of  a  contract  whereby 
the  transportation  company  bad  agreed  to 
carry  the  plaintiff  and  his  baggage  from  Se- 
attle in  the  state  of  Washington  to  Dawson 
City  in  the  Northwest  Territory,  in  the  Do- 
minion of  Canada. 

It  is  conceded  that  the  defendant  company 
failed,  without  sufficient  excuse,  to  fulfil  its 
engagement,  and  the  question  upon  which  the 
jurisdiction  of  the  court  below  depended  is  aa 
to  the  nature  and  amount  of  the  damages  to 
which  the  plaintiff  is  entitled.  The  allega- 
tions in  the  complaint  in  that  respect  were, 
first,  the  sum  paid  by  the  plaintiff  as  a  fare 
being  $200;  second,  the  expenses  caused  by 
having  to  return  to  Seattle,  amounting  to 
$72.50;  third,  the  wages  which  he  could  and 
would  have  earned  at  Seattle  if  he  had  not 
proceeded  upon  the  attempted  journey,  being 
wages  at  the  rate  of  $3  per  day  during  all  the 
time  intervening  between  August  3,  1897, 
and  November  17,  1897,  amounting  to  about 
$320 ;  fourth,  the  loss  of  a  certain  portion  of 
plaintiff's  baggage,  amounting  to  $29.25; 
and,  fifth,  the  loss  occasioned  plaintiff  by  the 
defendant's  failure  to  transport  him  to  Daw- 
son City,  "where  the  plaintiff  could  have  ob- 
tained employment  and  engaged  in  business 
which  he  was  competent  to  perform  and  trans- 
act, at  or  about  Dawson  City  and  thereby 
have  secured  wages  and  profits  at  the  rate 
of  $16  per  day  continuously  from  September 
16,  1897,  for  the  period  of  the  year  next  en- 
suing;" "by  reason  whereof  there  is  due  and 
owing  the  plaintiff  from  the  defendant  by 
reason  of  the  premises,  for  said  expenditures, 
outlay,  and  damages,  the  sum  of  $2,301.75." 

It  was  obvious,  on  tlie  face  of  the  plain- 
tiff's complaint,  that  if  he  was  not  entitled 
to  recover  the  money  which  he  alleged  "he 
could  have  earned  and  secured  by  obtaining 
employment  and  engaging  in  business  at  or 
about  Dawson  City,"  the  amount  necessary 
to  give  the  circuit  court  jurisdiction  was  not 
involved. 

While  it  has  sometimes  been  said  that  it 
is  the  amount  claimed  by  the  plaintiff  in  his 
declaration  that  brings  his  case  within  the 
jurisdiction  of  the  circuit  court,  that  was  in 
suits  for  unliquidated  'damages,  in  which[247] 
the  amount  which  the  plaintiff  was  entitled 
to  recover  was  a  question  for  the  jury;  an  in- 
spection of  the  declaration  did  not  disclose 
and  could  not  disclose  but  that  the  plaintiff 
was  entitled  to  recover  the  amount  claimed, 
and  hence,  even  if  the  jury  found  a  verdict 
in  a  sum  less  than  the  jurisdictional  amount, 
the  jurisdiction  of  the  court  would  not  be 
defeated.  Barry  v.  Edmunds,  116  U.  S.  650, 
29  L.  ed.  729,  6  Sup.  Ct.  Rep.  601 ;  Seott  v. 
Vonald,  165  U.  S.  68,  89,  41  L.  ed.  032,  638, 
17  Sup.  Ct.  Rep.  265. 

But  where  the  plaintiff  asserts,  as  his 
cause  of  action,  a  claim  which  be  cannot  be 
legally  permitted  to  sustain  by  evidence,  a 
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mere  ad  damnum  clause  will  not  confer  ju- 
risdiction on  the  circuit  court,  but  the  court 
«n  motion  or  demurrer,  or  of  its  own  motion, 
may  dismiss  the  suit.  And  such,  we  think, 
was  the  present  case. 

We  do  not  consider  it  necessary  to  enter 
upon  a  discussion  of  the  rule  that  a  person 
is  not  to  be  held  responsible  in  damages  for 
the  remote  consequences  of  every  negligent 
act,  but  only  for  those  which  are  proximate 
or  natural,  and  shall  content  ourselves  by 
stating  our  conclusion  that,  in  the  circum- 
stances disclosed  by  the  plaintiff's  declara- 
tion and  in  ihe  certificate  of  the  trial  judge, 
the  defendant  company,  though  liable  in  a 
court  of  competent  jurisdiction  for  the  other 
claims  asserted,  cannot  beheld  for  the  amount 
of  wages  or  profits  which  the  plaintiff  sug- 
gests he  might  have  earned  had  he  reached 
Dawsun  City. 

In  ine  district  judge's  certificate  it  is  stat- 
ed that  the  plaintiff  did  not  allege  that  he 
had  ever  lived  in  Dawson  City  before,  or  had 
any  previous  engagement  or  business  there 
or  any  promise  of  employment;  that  it  was 
not  alleged  what,  if  any,  occupation  the 
plaintiff  had  before  his  departure  on  the 
journey,  nor  what  occupation  was  expected 
at  the  point  of  destination,  or  that  any  ex- 
pected occupation  or  employment  was  com- 
municated to  the  defendant  company. 

The  plaintiff  was  traveling  to  a  land  of 
promise,  hoping  to  there  procure  some  occu- 
pation, he  knew  not  what,  or  to  engage  ^n 
some  business,  he  knew  not  what.  The  re- 
sult of  such  an  adventure  cannot  be  foretold, 
and  the  plaintiff's  anticipations  afford  no 
safe  ground  on  which  to  base  a  claim  for 
damages. 

If,  then,  the  plaintiff,  in  respect  to  his  own 
(S68]claim,  did  not  disclose  *a  case  of  which  the 
circuit  court  had  jurisdiction,  did  he  over- 
come that  difficulty  by  the  additional  counts 
in  which  he  i^lleged  himself  to  be  the  assignee 
of  several  otner  voyagers  who  had  suffered 
loss  and  damages  similar  to  those  claimed  by 
him  on  his  own  behalf?  The  citizenship  of 
the  assignors  was  not  alleged,  and  the  great- 
er portion  of  the  respective  claims  consisted 
of  matter  which  we  have  held  in  reference  to 
plaintiff's  own  claim  to  be  too  remote  and 
uncertain  to  be  allowed. 

It  is  somewhat  uncertain,  upon  the  facts 
alleged  in  the  declaration  and  those  stated  to 
us  in  the  certificate  of  the  district  judge, 
whether,  if  all  the  claims,  as  well  those  as- 
•igned  as  those  held  by  the  plaintiff  in  his 
own  right,  omitting  those  whicn  we  have 
held  to  be  too  remote  and  uncertain,  were  ag- 
gregated, they  would  reach  the  necessary  ju- 
risdictional amount.  But  however  that  may 
be,  as  it  is  not  alleged  that  the  assignors 
oould  have  themselves  prosecuted  suit  in  the 
circuit  court,  it  is  the  settled  construction 
of  the  statutes  of  the  United  States  that  the 
suit  cannot  maintain  in  favor  of  the  assignee. 

8eri  v.  Pitot,  6  Cranch,  332,  3  L.  ed.  240, 
was  an  action  commenced  to  foreclose  a 
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mortgage  given  by  a  citizen  of  Louisiana  to 
another  citizen  of  the  same  state.  The  Ian- 
guage  of  the  judiciary  act  of  1780  was  as  fol- 
lows: "Nor  shall  any  district  or  circuit 
court  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  as- 
signment had  been  made."  1  Stat,  at  L.  78, 
chap.  20,  S  II.  The  plaintiff  was  the  general 
assignee  in  insolvency  of  the  mortgagor,  and 
was  an  alien ;  and  it  was  said  by  Chief  Jus- 
tice Marshall,  delivering  the  opinion  of  the 
court: 

"Without  doubt  assignable  paper,  being 
the  chose  in  action  most  usually  transferred, 
was  in  the  mind  of  the  legislature  when  the 
law  was  framed,  and  the  words  of  the  provi- 
sion are,  therefore,  best  adapted  to  that  class 
of  assignments.  But  there  is  no  reason  to 
believe  that  the  legislature  was  not  equally 
disposed  to  except  from  the  jurisdiction  of 
the  Federal  courts  those  who  could  sue  in 
virtue  of  equitable  assignments  and  those 
who  could  sue  in  virtue  of  legal  assignments. 
The  assignee  of  all  the  open  accounts  of  a 
merchant  might,  under  certain  circumstan- 
ces, be  'permitted  to  sua  in  equity  in  his  own[269] 
name,  and  there  would  be  as  much  reason  to 
exclude  him  from  the  Federal  courts  as  to 
exclude  the  same  person  when  the  assignee 
of  a  particular  note.  The  term  'other  chose 
in  action'  is  broad  enough  to  comprehend 
either  case,  and  the  word  'contents'  is  too 
ambiguous  in  its  import  to  restrain  that  gen- 
eral term.  The  'contents'  of  a  note  are  the 
•um  it  shows  to  be  due,  and  the  same  may, 
without  much  violence  to  language,  be  said 
of  an  accotmt." 

And  the  same  construction  was  put  upon 
the  language  of  the  act  of  August  13,  1888, 
chap.  866  (26  SUt  at  L.  433).  Mexican 
Jfat.  R.  Co.  V.  Davidson,  157  U.  S.  201,  39  L. 
ed.  672,  15  Sup.  Ct.  Rep.  563. 

We  do  not  think  that  it  was  competent 
for  the  plaintiff  to  add  to  his  own  cause  of 
action  in  order  to  obtain  jurisdiction  in  the 
circuit  court,  claims  assigned  by  those  whose 
citizenship  and  residence  did  not  appear  eith- 
er in  the  complaint  or  in  the  petition  for  re- 
moval. As,  however,  the  plaintiff  brought 
his  action  in  the  state  court,  where  he  was 
entitled  to  join  the  assigned  claims  with  his 
own,  and  as  the  case  was  removed  into  the 
Federal  court  at  the  instance  of  the  defend- 
ant company,  whose  motion  to  remand  the 
case  we  are  now  obliged  to  sttstain,  we  im- 
pose the  costs  in  the  circuit  court  and  in  this 
court  on  the  North  American  Transportation 
&  Trading  Company,  the  plaintiff  in  error. 

These  views  render  it  needless  to  answer 
severally  the  questions  certified. 

Accordingly  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  is  remanded 
to  that  court,  with  directions  to  remand  the 
cause  to  the  state  court. 

It  is  so  ordered. 

ITS  IT.  8. 
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PITTSBURGH     ft     LAKE     ANGELINE 
IRON  COMPANY,  Plff.  in  Err., 

V. 

LEVELAND  IRON  MINING  COMPANY 
and  Lake  Superior  Iron  Company. 

(See  S.  C.  Beporter's  ed.  270-280.) 

nw  to  state  court — Federal  question — in- 
dependent ground  of  decision. 

decision  by  a  state  conrt  boldlns  tbat  tbe 
rlgbti  of  partiea  wbo  make  eonfllctlUE  claims 
under  United  States  patents  are  determined 
by  a  contract  wblch  tbey  have  made,  and  also 
that  plaintiff's  claim  Is  defeated  by  estoppel, 
does  Bot  tnyolve  a  Federal  question  for  re- 
Tiew  by  tbe  Supreme  Coart  ot  tbe  United 
State*  un  writ  of  error. 


rgued  April 


(No.  260.] 

ti,   t5,  1900. 
21,  1900. 


Decided  May 


N  ERROR  to  the  Supreme  Court  of  the 

State  of  Michigan  to  review  a  decision  af- 

ming  a  decree  dismissing  a  bill  in  a  suit 

determine  rights  in  the  bed  'of  a  lake. 

iemissed. 

See  aame  case  bdow,  118  Mich.  109,  76  N. 
.  403. 

The  facts  are  stated  in  the  opinion. 
Mr.  F.  O.  Clark  argued  the  cause  and, 
th    Ur.   Alfred   Russell,   filed   briefs   for 
lintiff  in  error. 

Ur.  James  H.  Hoyt  argued  the  cause 
d.  with  Mr.  Oeorge  Hayden,  filed  a  brief 
r.  the  Cleveland  Iron  Mining  Company. 
Mr.  A.  O.  Dustin,  with  Messrs.  Boyt,  Dus- 
K  <(  Kelly,  also  filed  a  brief  for  the  devo- 
id Iron  Mining  Company. 
Mr.  Benton  Hanehett  argued  the  cause 
d,  with  Mr.  Dan  H.  Ball,  filed  a  brief  for 
i  Lake  Superior  Iron  Company. 

*Mr.  Justice  MoKeana  delivered  the 
inion  of  the  court: 

The  plaintiff  in  error  and  the  defendants 
error  were  respectively  plaintiff  and  de- 
Nlant  in  the  court  below,  and  we  will  so 
lignate  them.    They  were  riparian  owners 

a  body  of  water  called  Lake  Angeline, 
the  state  of  Michigan,  and  this  suit  is  to 
ermine  the  extent  of  tiicir  respective  own- 
hips  to  the  bed  of  the  l<ike.  They  all  de- 
ed title  through  United  States  patents, 
I  the  controversy  is  claimed  by  plaintiff 
arise  from  their  construction  and  effect, 
ilie  trial  court  dismissed  plaintiff's  bill, 
I  its  action  was  affirmed  by  the  supreme 
rt  of  the  sUte  (118  Mich.  109,  76  N.  W. 

) ,  and  this  writ  of  error  was  tiien  sued 

L.  motion  is  made  to  dismiss  for  want  of 
isdiction  in  this  ooort,  on  the  ground  that 


OTB. — i.s  to  Federal  furisiUotion  over  state 
'ts  ;  necessity  of  Federal  question — see  notes 
^amblln  t.  Western  Land  Co.  87  L.  ed.  V. 
87  ;  Klpley  t.  Illinois  e»  rel.  Akin,  42  L.  ed. 
).  998. 

•  to  what  it  a  Federal  QuuUon;  wtien  con- 
red — see  nete  to  Jie  Bnebanan,  89  L.  ed.  U. 
184 
}  if.  8.       U.  S.,  Book  44.  «7 


no  Federal  question  was  raised  in  the  state 
court,  or,  if  one  was  raised,  the  decision  of 
the  state  court  was  rested  on  a  question  not 
Federal,  which  was  sufficient  to  sustain  the 
judgment. 

Under  the  circumstances  of  this  case  it 
will  be  more  orderly  *to  consider  the  latter[S71] 
ground  first,  and  its  proper  determination 
requires  a  consideration  of  the  opinion  of  the 
supreme  court,  of  its  statement  of  facts  .. 
(which  we  condense),  and  of  its  conclusions 
from  those  facts: 

"Lake  Angeline  was  situated  on  sections 
10,  11,  and  16,  township  47  N.,  range  27 
W.,  and  was  within  the  corporate  limits  of 
the  city  of  Ishpeming,  in  Marquette  county. 
It  contained  148.61  acres  within  the  govern- 
ment meander  lines.  It  was  a  mile  in  length 
east  and  west,  and  1,600  feet  in  width  on 
the  center  line  of  secUon  10,  which  was  its 
widest  point. 

"The  three  parties  to  this  litigation  own 
all  the  lands  surrounding  this  lake, — the 
complainant  owning  that  part  of  section  IS 
bordering  upon  the  lake;  the  defendant, 
Cleveland  Iron  Mining  Company,  owning  that 
part  of  sections  10  and  11  bordering  on  the 
lake  east  of  the  center  line  of  secuon  10; 
and  the  defendant,  Lake  Superior  Iron  Com- 
pany, owning  that  part  west  of  said  center 
line.  These  three  mining  corporations  have 
owned  this  land  about  thirty  years,  and  have 
been  engaged  in  mining  upon  their  respect- 
ive properties  for  more  than  twenty  years. 
For  the  sake  of  brevity,  these  companies  will 
be  designated  by  their  initial  letters." 

No  ore  was  known  to  exist  in  Uie  bed  of 
the  lake  until  tbe  winter  of  1886  and  1887. 
when  it  was  discovered  on  territory  not 
owned  by  plaintiff,  but  plaintiff  was  in- 
formed of  the  discovery.  Afterwards  ore 
was  discovered  on  its  territory.  The  extent 
and  locality  of  the  ore  beds  were  not  exactly 
known,  and  negotiations  were  entered  into 
for  pumping  out  the  lake,  and  ended  in  a 
contract  between  the  parties. 

It  recited  the  discovery  of  the  ore  and  the 
necessity  of  pumping  out  the  lake,  in  order 
to  "economically  mine  such  ore  as  lies  ondei 
such  portions  of  sold  bed  as  each  of  said 
parties  is  respectively  entitled  to." 

It  provided  for  the  purchase  of  a  pump- 
ing apparatus  which  one  B.  C.  Howell  had, 
and  in  consideration  of  the  "mutual  consid- 
erations received  each  from  each,  the  receipt 
of  which  is  hereby  respectively  acknowl- 
edged." 

The  agreement  then  provided  what  pro- 
portion of  the  cost  of  'the  pumping  appar-[272' 
atus  and  plant  should  be  respectively  borne 
by  the  parties  both  for  its  purchase  and 
maintenance,  and  the  expenses  of  the  work. 
And  it  was  found  by  the  supreme  court  that 
the  agreement  was  formally  executed.  The 
acknowledgment  by  plaintiff  recited  that  it 
was  done  by  its  president  and  secretary,  and 
also  that  it  was  done  on  behalf  of  the  corpo- 
ration. 

The  total  cost  of  draining  and  keeping 
water  out  of  the  lake  until  January  1,  1897, 
was  176,488.38.    "Of  this  the  C.  I.  M.  Co. 
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paid  $44,149.68;  th«  L.  S.  I.  Co.  $17,147.18; 
Mid  the  complainant  $7,601.38.  .  .  .  The 
water  under  the  goutheast  arm  of  the  lake 
wag  comparatively  shallow.  A  vaat  body  of 
mud  was  found  in  the  bottom  of  the  lake, 
and  the  two  defendants  incurred  an  expense, 
in  attempUng  to  remove  it,  of  $20,227.63." 

"After  the  execution  of  this  contract,  each 
party  worked  upon  its  own  property  as  de- 
fined thereby.  The  complainant  mined  out 
all  the  valuable  ore  under  the  southeast  arm, 
and  afterwards  filled  its  opening  wiUi  the 
waste  rock.  The  L.  S.  I.  Co.  maide  explora- 
tions at  considerable  en>ense,  and  the  C.  I. 
M.  Co.  made  the  five  drill  holes  above  re- 
ferred to  from  the  complainant's  mine,  and 
ran  a  drift  through  the  rock  underneath  the 
lake  nearly  to  the  south  line  of  section  10, 
and,  after  reaching  ore,  ran  drifts  and  cross- 
cuts with  a  view  of  determining  the  value 
of  the  ore  and  ascertaining  if  there  was  suffi- 
cient to  open  and  equip  a  mine.  All  this  in- 
volved large  expense. 

"The  seSion  line  was  regarded  as  the  line 
dividing  these  properties.  Nails  were  driv 
en  in  tne  timbers  underground  to  indicate 
the  line.  In  1894  complainant  mode  an  in- 
nocent trespass  north  of  the  line,  for  whieh 
an  amicable  settlement  was  made.  In  1896 
the  C.  I.  M.  Co.  trespassed  upon  complain- 
ant's property  south  of  the  line,  and  ami- 
cably settled  for  it.  Maps  were  frequently 
exchtmged  with  each  other.  Complainant 
asked  and  obtained  permission  from  the  C. 
I.  M.  Co.  for  the  construction  of  a  railroad 
trade  north  of  the  section  line,  which  was 
constructed  and  has  ever  since  been  in  opera- 
tion by  complainant.  On  March  21,  1894, 
the  C.  I.  M.  Co.  executed  a  lease  to  com- 
plainant, granting  it  the  right  to  use  land 
north  of  the  section  line  for  stock-pit 
[S78]groundsandtheerection  of  temporary  •struc- 
tures for  mining  purposes.  Other  acts  also 
were  done  by  the  respective  parties  in  recog- 
nition of  the  fact  that  the  south  line  of  sec- 
tion 10  was  the  boundary  line  as  stated  in 
the  above  agreement  This  state  of  affairs 
continued  until  November,  1896,  when  com- 
plainant served  a  notice  upon  the  defend- 
ants that  it  claimed  title  to  certain  lands 
north  of  the  section  line. 

"Complainant  commenced  mining  on  lots 
four  and  five  in  1863.  The  hill  was  very 
near  the  shore  of  the  lake,  and  complainant 
dumped  its  waste  rock  into  the  lake  and 
filled  in  several  acres  north  of  the  section 
line.  Upon  tiiis  made  land  north  of  the 
line  it  erected  some  buildings,  the  most  of 
which  it  removed  to  the  south  of  the  line 
in  1887.  Complainant  filed  its  bill  of  com- 
plaint November  23,  1896." 

Chief  Justice  Grant,  delivering  the  opin- 
ion of  the  court,  stated  the  theory  of  the 
plaintiff's  bill  to  be — 

"That  the  territory  formerly  covered  by 
the  waters  of  this  lake  should  be  divided 
among  the  shore  owners  in  proportion  to  the 
amount  of  shore  frontage  owned  by  each: 
that  such  ownership  extends  to  the  center  of 
the  lake  to  be  equitably  established  by  the 
court;  and  that  such  territory  shoiud  be 
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partitioned  by  wnvergent  lines  drawn  frmn 
the  outside  limits  of  each  frontage  to  a  con- 
vergent point  called  the  'equitiu>le  center.' 
To  the  bill  is  attached  a  map  purporting  to 
contain  such  equitable  division." 

And  after  stating  in  what  apportionment 
of  the  bed  of  the  lake  this  would  result, 
stated  the  claims  of  the  defendants  as  fol- 
lows: 

"(1)  TTie  patent  under  which  the  defend- 
ant, the  Cleveland  Iron  Mining  Company, 
claims  title,  gave  it  title  to  the  whole  east 
half  of  section  ten  (10)  to  the  south  line 
thereof,  and  complainant  is  barred  from  ob- 
jecting to  this  claim  because  it  has  treated 
a  body  of  water  covering  a  portion  of  that 
territory  as  of  no  value,  and  joined  in  the 
draining  of  the  water  as  if  tha  land  was 
merely  swampy  ground  valuable  only  when 
reclaimed  and  made  dry  land. 

"(2)  Because  it  has  title  by  adverse  pos- 
session for  more  than  fifteen  (15)  years. 

*"(3)  Because  the  south  section  line  of  1 274] 
section  ten  (10)  was  fixed  as  a  boundary 
by  agreement  between  the  parties,  that 
agreement  being  recognized  and  evidenced  bv 
the  pumping  contract  and  its  written  ad- 
juncts, and  was  followed  by  continuous  acts 
of  recognition  thereof  and  expenditures 
based  thereon  by  both  parties. 

"(4)  Because  the  pumping  contract  is  an 
estoppiel  by  deed  against  the  complainant 
from  now  asserting  title. 

"  (5)  Because  the  complainant  is  estopped 
by  matter  in  pais  from  asserting  title  to  the 
Und. 

"(6)  Because  the  complainant  is  estopped, 
by  its  laches. 

"  ( 7 )  Because  as  a  tenant  of  a  portion  of 
the  premises  in  dispute  complainant  is  es- 
topped to  deny  defendant's  title." 

Tint  of  lioke  Superior  Iron  Company  as 
follows: 

"1.  That  there  has  been  a  practical  divi- 
sion of  the  lake  bed  between  the  parties; 
that  contracts,  explorations,  and  mining 
operations  have  been  carrieC  n  in  the 
strength  of  such  division  for  many  years,  in 
which  large  sums  of  money  have  been  ex- 
pended, without  any  certainty  at  the  time  of 
such  expenditures  that  returns  would  be  re- 
alized by  the  defendants  therefrom,  and  that, 
by  such  division  and  long  course  of  oonstnic- 
tion  between  the  parties,  the  complainant  is 
estopped  to  claim  any  portion  of  the  lake 
bed  ly>"S  north  of  the  section  line. 

"2.  That  the  pumping  contract,  executed 
by  the  several  narties,  under  their  corporate 
seals,  and  expressly  providing  that  it  shall 
be  binding  upon  the  successors  and  assigns 
of  the  several  parties,  making  it  a  contract 
running  with  the  land,  amounts  to  a  divi- 
sion of  the  lake  bed  by  deed  duly  executed 
by  the  several  parties. 

"3.  That  the  pimiping  contract  is  so  en- 
tirely based  upon  the  division  of  the  lake  bed 
above  mentioned,  and  said  division  forms  w> 
essential  a  part  of  the  contract,  that,  if  such 
division  be  set  aside  or  disregarded,  the  con- 
tract itself  must  fall ;  that  in  such  ease,  not 
only  is  the  agreement  to  continue  the  drain- 
age of  the  luce  at  an  end,  but  either  por^ 
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liaa  a  right  to  demand  that  the  drainage  of 
the  lake  must  stop  and  the  water  allowed 
to  rise  to  its  original  level — a  result  which, 
(S76]a{ter  all  that  has  *b^n  done  under  the 
pumping  contract,  and  in  reliance  upon  it, 
would  work  great  injustice  to  the  defendants. 

"4.  That  if  the  original  division  of  the 
lake  be  disregarded  and  a  new  division  must 
be  made,  sn(£  division  must  be  made  by  the 
middle  line  or  thread  of  the  lake,  in  accord- 
ance with  the  common-law  rule  for  division 
of  the  bed  of  fresh-water  streams." 

Commenting  on  the  claims  the  learned 
Chief  Justice  said: 

"The  situation  is  anomalous,  and  the  books 
present  no  similar  case.  In  March,  1892, 
the  parties  entered  into  an  agreement  to  ex- 
tinguish the  lake  by  pumping  out  the  water, 
leaving  the  territory  ary  ground.  They 
agreed  upon  an  apportionment  of  expense 
mbetantially  according  to  the  territory 
within  the  lines  of  the  government  survey. 
The  lake  no  longer  exists.  Nearly  five  years 
after  this  suit  is  planted  upon  the  theory 
that  the  lake  exists,  and  that  the  court  must 
make  an  equitable  division  from  a  common 
equitable  center.  All  the  parties,  however, 
seem  to  have  discussed  the  question  as  of 
»  lake  actually  in  existence." 

Hie  difficulties  of  apportionment  on  plain- 
tiff's theory  were  stated,  tuid  the  opinion 
proceeded  as  follows : 

"The  above  statement  is  sufficient  to  show 
die  difficulty  in  making  an  equitable  appor- 
tionment, and  while  notiiing  was  said  during 
tite  negotiations  leEMUng  up  to  the  agree- 
ment, or  in  the  agreement  itself,  in  regard 
to  the  difficulty,  it  may  have  had  mu(£  to 
do  in  the  minds  of  the  officers  and  agents  oif 
the  respective  parties  in  fixing  the  terms  of 
that  agreement.  That  contract  was  a  delib- 
erate settlement  of  the  boundary  line  be- 
tween the  lands  of  the  three  companies,  and 
was  so  understood.  It  was  of  the  utmost 
importance  to  these  parties  that  the  bound- 
ary line  be  settled  beyond  any  possible  doubt. 
Complainant  had  discovered  a  mine  on  its 
territory  south  of  the  line,  and  extending 
under  an  arm  of  the  lake.  At  that  time  it 
was  the  only  one  which  it  was  known  would 
be  benefited  by  the  removal  of  the  water.  No 
ore  of  sufficient  value  to  mine  had  been 
found  under  the  lake  north  of  the  line.  Aft- 
er the  removial  of  the  water  would  come  ex- 
tensive and  very  expensive  explorations  to 
determine  whether  there  existed  under  the 
{ST6]bed  of  the  'lake  ore  worth  mining.  The  con- 
tract, if  valid,  established  the  line  beyond 
dispute. 

'^The  first  obstacle  for  the  complainant  to 
remove,  before  resorting  to  an  equitable  ap- 
portionment, is  this  contract,  rec<»Bized  as 
valid,  and  acted  upon  for  nearly  five  years 
by  aU  the  parties.  It  attempts  to  do  this  by 
asserting  that  in  making  titat  contract  it 
relied  upon  the  case  of  Olute  v.  Fisher,  65 
Mich.  48,  31  N.  W.  614,  as  establishing  the 
role  that  the  territory  should  be  divided  by 
the  government  lines,  and  that  it  rested  upon 
that  oaee  aa  the  established  law  imtil  the 
decision  of  Orand  Rapids  Ice  d  Coal  Oo.  t. 
South  Orand  JBapida  lee  A  Coal  Oo.  102 
- 19  V.  S. 


Mich.  227,  25  L.  R.  A.  815,  60  N.  W.  681, 
claiming  that  the  latter  overruled  the  for- 
mer,  and  that  in  making  that  contract  there 
was  a  mutual  mistake  which  entitles  it  to 
the  relief  prayed.  The  former  case  was  de- 
cided in  February,  1887,  and  the  latter  in 
September,  1894." 

The  case  of  Olute  v.  Fisher  was  discussed, 
and  disposing  of  the  question  raised  upon 
the  theory  tinat  plaintiff  relied  upon  that 
case  in  its  n^otiations  and  contract  with. 
the  defendant,  and  that  all  the  parties  so  un- 
derstood it,  it  was  said: 

"We  will  first  discuss  and  dispose  of  the 
question  raised  upon  the  theory  that  com- 
plainant relied  upon  the  decision  of  Olute 
V.  Fisher  as  an  authoritative  enunciation  of 
the  law  in  its  negotiations  and  contract  with 
the  defmdants,  and  that  all  the  parties  so 
understood  it.  The  following  then  is  the 
situation:  We  find  that  the  parties  in  re- 
liance upon  that  case  entered  into  a  delib- 
erate contract  establishing  their  boundary 
lines  and  determining  the  amount  of  terri- 
tory belonging  to  eacn.  Complainant  made 
the  oontraBt  with  knowledge  that  it  gained 
territory  south  of  the  line,  known  to  be  val- 
uable, while  it  surrendered  territory  north 
of  the  line,  not  then  known  to  possess  any 
value.  All  parties  are  chargeable  with 
knowledge  that  each  was  to  incur  risks  of 
its  own,  make  its  own  expenditures  upon  its 
own  land  according  to  the  agreement,  and, 
by  reason  of  its  expenditures  and  improve- 
ments, would  be  placed  in  such  a  position 
that  it  could  not  be  restored  to  its  former 
status  quo. 

"The  anticipated  result  oame.  The  ex- 
plorations, expenditures,  and  improvements 
were  made,  each  company  making  them  at 
its  own  risk.  It  is  impossible  to  restore  the 
status  quo  or  to  'render  exact  justice  be-tSTT} 
tween  the  parties,  because  the  data  are  not 
in  existence.  It  is  doubtful  if  a  result  ap- 
proximately correct  could  be  reached  upon 
an  accounting.  It  would  be  impossible  to 
determine  its  correctness  within  many  thou- 
sands of  dollars. 

"The  result  of  complainant's  contention 
would  be  that,  whenever  any  case  had  t)eon 
overruled,  every  transaction  or  agreement 
based  upon  that  decision  may  be  set  n^iide 
by  the  courts,  if  not  barred  by  the  statute 
of  limitations.  The  agreements  and  settle- 
ments of  parties,  made  with  full  knowledge 
of  the  facts  and  in  reliance  upon  the  law. 
ought  to  be  as  binding  as  the  judgment  of 
the  court  in  a  particular  case.  If  ten  other 
similar  suits  had  been  pending  when  Olute 
V.  Fisher  was  decided,  and  judgments  had 
been  rendered  in  reliance  upon  that  deci- 
sion, the  courts  could  not  now  set  them  aside. 
The  law  is  not  so  unstable  as  to  permit  sucf. 
results.  Judgments  rendered  and  contracts 
made  upon  the  faith  of  the  law  as  enunr.at- 
ed  in  the  decision  of  the  court,  in  the  ab- 
sence of  fraud  or  misrepresentation,  must 
stand.  When  that  decision  is  overruled,  the 
overruling  decision  controls  only  subsequent 
transactions.  Such  is  the  rule  recognized 
by  the  decisions  and  text  writers." 

The  opinion  then  proceeded  to  say  that  the 
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inistake  of  plaintiff  w&a  one  of  law,  and  the 
case  waa  "stripped  of  all  other  drciim- 
stances.  It  contains  no  element  of  misrep- 
resentation, imposition,  suppression,  undue 
influence,  undue  confidence,  imbecility,  or 
surprise.  Neither  said  or  did  anything  to 
mislead  the  others.  Each  acted  with  delib- 
eration and  with  complete  knowledge  of  all 
the  facts.  The  sole  basis  of  complainant's 
claim  is  that  the  decision  of  this  court,  upon 
the  faith  of  which  the  contract  was  made, 
was  subsequently  overruled." 

And  it  was  decided  that  the  case  did  not 
ocnne  "within  any  exception  to  the  rule  that 
a  mistake  of  law  does  not  furnish  any  ground 
for  relief." 

It  was  then  considered  if  the  contract  set- 
tling the  boundary  line  and  acquiescence 
therein  and  the  acts  done  thereunder  es- 
topped plaintiff  from  asserting  a  different 
line,  and  it  was  held  that  it  did  a^^inst  the 
claim  that  the  statute  of  frauds  prevented 
estoppel^-f^^ainst  the  claim  that  a  corpora- 
£*78]tion  could  not  settle  •a  boundary  line  with- 
out a  meeting  and  vote  of  its  stockholders. 
"The  contract  was  the  act  of  the  three  par- 
ties to  it;"  the  court  said: 

'^t  wtta  introduced  l^  the  complainant  as 
a  valid  contract.  It  vras  executed  with  all 
the  formalities  of  a  deed.  It  had  the  seal 
of  the  corporation.  Complainant,  as  well  as 
the  defendants,  paid  out  large  sums  of 
money  under  it.  All  are  now  estopped  to 
deny  ita  due  execution  and  validity- 


"Complainant  is  entirely  without  equity. 
It  doubted  the  correctness  of  the  rule  of 
Olute  v.  Fi»her,  and  thought  that  a  different 
rule  might  some  time  prevail.  It  was  then 
its  duty  to  take  steps  to  test  the  question 
hefore  permitting  defendants  to  enter  into 
«  contest  and  explorations  involving  over 
4100,000.  It  should  at  least  have  informed 
-the  defendants  of  its  claim,  and  given  them 
-the  opportunity  to  make  a  contract  with 
-that  in  view. 

"This  claim  would  not  have  been  heard  of 
unless  the  0.  I.  M.  Co.  had  developed  a  val- 
uable mine.  The  fact  that  the  venture  proved 
successful  after  large  expenditure  creates  no 
equity  for  this  ocnnplainant  The  skill,  en- 
.ergy,  and  mon^  of  that  company  developed 
«  valuable  property.  It  ought  in  justice  to 
reap  the  benefit,  and  the  complainant  ought 
to  be  estopped  to  parUeipate  in  the  benefit, 
unless  an  imbending  rule  of  law  prevents. 
Ttrin-IAok  Oil  Go.  v.  Marhury,  01  U.  8.  592, 
23  L.  ed.  331 ;  Olegg  v.  Edmondson,  8  De  G. 
M.4G.787.  ,     ^    ^    V        •* 

"It  would  not  have  offered  to  bear  its 
ahare  of  the  loss  if  unsuccessful,  nor  could  it 
have  been  compelled  to. 

"Furthermore,  it  was  guilty  of  laches  in 
keeping  silence  when  it  ought  to  have 
spoken.  Everyone  is  presumed  to  know  the 
law.  Therefore,  it  must  be  presumed  to 
have  known  of  the  law  enunciated  in  Orand 
Rapids  loe  <£  Coal  Go.  v.  Bouth  Grand  Rapidt 
lee  i  Goal  Go.  102  Mich.  227,  25  K  R.  A. 
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815,  00  K.  W.  G81.  It  had  an  able  attorney, 
who  keeps  well  versed  in  the  decisions  of  the 
courts  of  this  state.  Yet  it  waited  two  and 
a  half  years  before  asserting  its  claim,  and 
still  nine  months  after  obtaining  the  opin- 
ion of  its  attorney  that  Clute  v.  Fisher  was 
no  longer  the  law.  It  waited  until  'circum-LZT*. 
stances  and  conditions  have  so  changed  that 
it  is  impossible  to  restore  the  status  qw>." 

It  is  manifest  that  the  supreme  court 
rested  its  decision  on  the  grounds  (1)  that 
the  pumping  contract  was  a  settlement  of 
boundaries  between  the  contestants;  (2) 
that  what  was  done  and  expended  under  it 
worked  an  estoppel  against  the  plaintiff; 
(3)  laches  of  the  plaintiff,  in  asserting  iU 
claim  whereby  the  status  qw>  could  not  be 
restored. 

It  requires  no  argument  to  demonstrate 
that  neither  of  these  grounds  involve  a  Fed- 
eral question.  But  plaintiff  in  error  con- 
tends that  they  were  all  made  to  depend  up- 
on a  Federal  question,  which  the  court  erro- 
neously decided,  and  therefore  that  they 
necessarily  involve  such  question. 

It  is  claimed  to  arise  under  conflicting 
claims  under  United  States  patenU.  "This," 
counsel  for  plaintiffs  say,  "presents  the  fvM^ 
damental  Federal  questions  [the  italics  are 
counsel's]  involved  in  this  case,  viz.:  Did 
the  complainant  acquire  title  to  the  center 
of  the  lake  by  virtue  of  its  ownership  of  said 
government  lots  2,  3,  4,  and  6 ;  or  did  defend- 
ants obtain  title  by  virtue  of  their  several 
patents,  to  a  point  where  the  south  line  of 
section  10,  if  projected  east  and  weat 
through  the  water  of  the  lake,  would  runt" 
And  this  asserted  Federal  question  is  said 
to  have  been  decided  by  the  supreme  court  of 
Michigan  in  the  following  langusf^  of  iU 
opinion:  "The  Cleveland  Iron  Mining  Co. 
claimed  title  by  virtue  of  the  original  patent. 
Complainant  owned  no  specific  piece  of  land 
north  of  the  section  line,  even  under  its  own 
theory,  which  could  be  measured  by  metes 
and  bounds.  How  much,  if  any,  it  owned 
could  only  'be  determined  by  agreement  or 
the  decree  of  a  court  of  equity." 

What  this  language  means  we  do  not  think 
the  opinion  of  the  court  leaves  in  doubt 
But  whether  plaintafl  did  or  did  not  own 
land  of  section  10  which  could  he  or  could 
not  be  measured  by  metes  and  bounds,  what-  , 

ever  its  righte  and  the  rights  of  the  other 
parties  were,  they  could  be  settled  by  agree- 
ment, and  could  be  made  the  foundation  of 
business  transactions  and  enterprises.  The 
supreme  court  determined  they  were  so  made 
and  could   be  so   made  under    the  laws  of 

Midiigan.  .    .u  * 

But  again,  and  whatever  the  error  in  that 
conclusion  ( we  do  "not  assert  there  was  any )  4.«801 
the  court  decided,  as  an  independent  ground 
of  estoppel,  that  plaintiff  was  guilty  of 
laches,  and  that  was  sufficient  to  sustain  ita 
judgment.  . 

The  case  must  tharefon  he  duamtssed  for 
1  te«n«  of  jurisdiction. 

And  it  is  so  ordered.  ^^  ^ 
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O0RRALIT08  COMPANY,  ilppl., 

V. 

UNITED  STATES  and  The  Apache  Indians. 
(See  8.  C.  Beporter'a  ed.  280-289.) 

fudicM   depredations — olaimt  for—depreda- 
tiona  in  Uetrico. 

Indian  depredations  committed  In  ifezico  on 
property  o(  a  dtlsen  of  the  United  States,  al- 
tboocb  the  proi>ert7  was  taken  by  Indians  In 
amity  with  the  United  States  and  brought  by 
them  Into  the  United  States,  do  not  create 
any  claim  against  the  United  States  under 
the  act  of  Congress  of  March  8,  1891,  glTlng 
Jurisdiction  to  the  court  of  claims  for  depre- 
dations by  Indians  In  amity  with  the  United 
BUtea. 

[No.  267.] 

Bubmintd  Apra  U,  1900.    D«eided   May 
t8.  1900. 

Appir.AT.  from  a  decision  ai  the  Conrt  of 
Claims  dismissing  a  petition  in  an  ac- 
tion for  Indian  depredations.    Ajfinned. 
See  same  case  below,  33  Ct  CI.  342. 

Statement  by  Mr.  Justice  Feokhamt 
[S801  'The  appeallant  herein  filed  its  original 
petition  in  the  court  of  claims,  against  the 
United  States  and  the  Apache  Indians,  on 
September  0,  1892.  Subsequently,  and  by 
leave  of  court,  an  amended  petition  was  filed 
[X81]March  2,  1894,  from  whidt  it  appears  'that 
the  petitioner  is  a  corporation  chartered  un- 
der the  laws  of  the  state  of  New  York  and 
doing  business  in  the  state  of  Chihuahua, 
county  of  Guleana,  Republic  of  Mexico,  and 
that  property  to  the  value  of  nearly  $75,000, 
belonging  to  the  petitioner,  and  situated  at 
the  time  in  the  Republic  of  Mexico,  was  taken 
therefrom  in  1881  and  1882,  and  stolen  and 
carried  off  by  the  Apache  Indians,  then  in 
amity  with  the  United  States,  and  brought 
from  the  Republic  of  Mexico  into  the  United 
States.  By  virtue  of  the  act  of  Congress, 
entitled  "An  Act  to  Provide  for  the  Adjudi- 
cation and  Payment  of  Claims  Arising  from 
Indian  Depredations,"  approved  March  3, 
1891,  judgment  for  the  value  of  the  property 
thus  teken  by  the  Indians  was  demanded. 

The  United  States  filed  a  plea  in  bar,  al- 
leging that  the  claimant  ought  not  to  have 
and  maintain  its  suit,  "because  the  depreda- 
tion complained  of  is  alleged  to  have  oc- 
curred in  the  Republic  of  Mexico,  beyond  the 
jurisdiction  of  the  United  States  and  the 
courts  thereof;  and  that  the  court  therefore 
had  no  jurisdiction  to  entertain  this  suit." 

The  plaintiff  demurred  to  the  plea  in  bar 
as  bad  in  substance. 

The  court  of  claims  overruled  the  demur- 
rer', sustained  the  plea  in  bar,  and  dismissed 
the  petition.  33  Ct.  CI.  342.  The  petitioner 
appealed  from  that  judgment  to  this  court. 


NOTS. — At  to  JurltMotion  to  puntsh  orimet 
committed  by  or  agatntt  IniUnu — see  State  t. 
Campbell  (Minn.)  21  L.  B.  A.  169,  and  note. 
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Mr.  iohn  Crlteher  submitted  tb«  eaoM 
for  appellant: 

Thu  is  a  statutory  remedy, — a  civil  aetion 
to  recover  the  value  of  property  taken.  II 
is  a  transitory  action  and  follows  the  per- 
son. Any  court  of  the  United  States  which 
has  jurisdiction  of  the  subject-matter  and  of 
the  parties  to  the  suit  may  take  cognisano* 
of  such  action. 

Mitchell  V.  Earmtmy,  IS  How.  115,  14  L. 
ed.  75.  • 

This  is  a  case  of  trespass  de  bonts  aapor- 
tatia,  and,  being  a  transitory  action,  it  i» 
only  necessary  to  lay  the  place  of  trial  un- 
der  videlicet. 

MoKenna  v.  Fiak.  1  How.  241,  11  L.  «d. 
117;  Dennick  v.  OmtnU  B.  Co.  103  U.  S.  11, 
26  L.  ed.  439. 

An  action  may  be  maintained  for  a  tres- 
pass committed  out  of  the  limits  of  the 
United  States,  in  a  circuit  conrt  for  any  dis- 
trict in  which  the  defendant  may  be  found, 
upon  process  against  him,  where  the  citizen- 
ship of  the  respective  parties  gives  jurisdic- 
tion to  a  court  of  the  United  States. 

MitoheU  y.  Barmonjf,  13  How,  116,  14  L. 
ed.  76. 

The  judiciary  power  of  every  government 
looks  beyond  itis  local  or  municipal  laws,  and 
in  civil  cases  lays  hold  of  all  subjects  of  lit- 
igation between  parties  within  its  jurisdic- 
tion, though  the  causes  of  dispute  are  rela- 
tive to  the  laws  of  the  most  distant  part  of 
the  globe. 

The  Federalist,  No.  82. 

There  is  nothing  in  the  act  of  1891  so  am- 
biguous as  to  make  it  necessary  to  turn  bade 
to  the  act  of  1834  to  ascertain  the  claims 
within  the  jurisdiction  of  the  court. 

Assistant  Attorney  Oeneral  Thompsom 
submitted  the  cause  for  appellees.  Mr.  Lin- 
coin  B.  Smith  was  with  him  on  the  brief. 

The  statute  should  be  construed  strictly 
because  it  is  a  statute  granting  jurisdiction 
to  a  court  of  limited  jurisdicuon;  because 
the  liabili<7  which  it  enforces  is  of  an  extra- 
ordinary character,  unknown  to  the  common 
law ;  because  it  is  a  statute  giving  the  right 
to  sue  the  United  States  in  derogation  of 
sovereignty. 

Leighton  v.  United  States,  161  U.  S.  291, 
40  L.  ed.  703,  16  Sup.  Ct.  Rep.  476. 

Another  reason  for  a  strict  constmction 
of  the  statute  is  found  in  the  fact  that  it  is 
legislation  by  Congress  affecting  the  rights 
of  Indian  tribes. 

Marks  V.  United  States,  161  U.  S.  S07,  40 
L.  ed.  706,  10  Sup.  C!t.  Rep.  476. 

The  act  of  March  3,  1891,  is  purely  reme> 
dial  in  its  nature;  it  provideA  a  forum 
where  certain  alleged  rights  may  be  litigat- 
ed ;  but  it  creates  no  rights  except  in  so  far 
as  it  imposes  a  liability  on  the  United  States 
for  plaintiff's  benefit.  To  find  a  wrong 
which  it  hopes  to  remedy  we  must  turn  to 
the  act  of  1834. 

Leighton  v.  United  States,  29  (Jt.  CI.  288. 

*Mr.  Justice  Peokham,  after  stating  the[2811 
foregoing  facts,  delivered  the  opinion  of  the 
court: 

The  very  satisfactory  opinion  of  the  court 

1069 


Digitized  by 


Google 


181-984 


Sdfrekk  Coubt  of  THK  UmTED  Staixs. 


Oct.  Txbu, 


of  claima  in  this  case  leaves  little  to  be  said 
by  us  in  affinning  the  judgment  of  that 
eourt. 

It  would  require  Tery  plain  language  from 
Congress  by  which  to  impose  a  liability  on 
ibe  part  of  the  United  States  for  the  seizure 
or  stealing  by  Indians  of  property  belonging 
[MS]to  a  citizen  *of  the  United  States,  but  situ- 
ated at  the  time  of  such  seizure  or  stealing 
within  the  confines  and  jurisdiction  of  a 
foreign  sovereignty.  Generally  the  -govern- 
ment admits  no  liability  for  the  destruction 
of  the  property  of  its  citizens  by  third  par- 
ties, even  when  it  occurs  within  the  limits  of 
the  United  States.  Still  leas  reason  would 
exist  for  the  acknowledgment  of  any  such  lia- 
bility for  property  of  its  citizens  destroyed 
or  stolen  within  the  limits  and  under  the 
jurisdiction  of  a  foreign  nation. 

Upon  proof  of  the  existence  of  certain 
facts  the  United  States,  however,  at  an  early 
day,  admitted  an  exceptional  liability  in 
favor  of  its  citizens  whose  property  within 
the  United  States  had  been  destroyed  by 
friendly  Indians.  By  chapter  30  of  the  a^ 
of  1706  (1  SUt.  at  L.  469,  chap.  30),  pro- 
vision was  made  for  a  boundary  line  to  be 
established  between  the  United  States  and 
various  Indian  tribes,  which  was  to  be  clearly 
ascertained  and  distinctly  marked;  and  by 
section  14  of  that  act  it  was  provided: 
"That  if  any  Indian  or  Indians  belonging  to 
any  tribe  in  amity  with  the  United  States 
shall  come  over  or  across  the  said  boundary 
line,  into  any  state  or  territory  inhabited 
by  citizens  of  the  United  States,  and  there 
take,  steal,  or  destroy  any  horse,  horses,  or 
other  property,  belonging  to  any  citizen  or 
inhabitant  of  the  United  States,  or  of  either 
of  the  territorial  districts  of  the  United 
States,"  then,  in  such  case,  it  was  made  the 
duty  of  such  citizen  to  make  application  to 
the  superintendent,  or  such  other  person  aa 
the  President  of  the  United  States  should 
authorize  for  that  purpose,  who,  being  fur- 
nished with  the  necessary  documents  and 
S roofs,  and  under  the  direction  of  the  Presi- 
ent,  was  to  make  application  to  the  nation 
or  tribe  to  which  the  Indian  or  Indians  be- 
longed, for  satisfaction,  and  provision  was 
made  for  obtaining  the  same,  if  possible. 

The  section  contained  a  provision  that, 
"in  the  meantime,  in  respect  to  the  property 
so  taken,  stolen,  or  destroyed,  the  United 
States  guarantee  to  the  party  injured  an 
eventual  indemnification." 

No  particular  method  was  provided  for  ob- 
taining such  indemnification,  and  it  rested 
with  Congress  when  and  how  to  make  it. 

The  property  mentioned  in  this  section,  it 
rs88]will  be  seen,  is  'property  in  any  state  or  ter- 
ritory of  the  UnitedStates ;  and  it  must  have 
been  stolen  or  destroyed  by  Indians  belong- 
ing to  a  tribe  in  amity  with  the  United 
States,  who  had  come  over  or  across  the 
boundary  line  mentioned  in  the  first  section 
of  the  statute.  The  language  of  the  statute 
is  plainly  confined  to  the  destruction  or 
stealing  of.  property  situated  at  the  time 
within  a  state  or  territory  of  the  United 
States.  Hie  statute  acknowledges  and  pro- 
vides for  no  responsibility  or  liability  for 
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property  of  citizens  of  the  United  State* 
situated  within  the  domain  of  a  foreiga 
state  at  the  time  of  its  seizure  or  destme- 
tion. 

By  the  aet  approved  March  30,  1802  (S 
Stat,  at  L.  139,  chap.  13),  a  boundary  line 
was  again  established  between  the  United 
States  and  various  Indian  tribes;  and  the 
14th  section  of  that  act  again  provided  for 
an  eventual  indemnification  by  the  United 
States  for  property  lost  under  the  same  con- 
ditions as  were  stated  in  the  act  of  1790; 
and  no  liability  was  acknowledged,  or  pro- 
vided, for  any  loss  or  destruction  of  prop- 
erty outside  and  beyond  the  jurisdiction  of 
the  United  States. 

Although  there  was,  subsequent  to  the  act 
of  1802,  frequent  legislation  by  Confess 
upon  the  subject  of  trading  with  the  Indians, 
yet  the  liability  of  the  eovernment  for  prop- 
erty stolen  or  destroyed  remained  the  same. 

No-  change  in  regard  to  such  liability  was 
made  by  the  act  approved  June  30,  1834  (4 
Stet.  at  L.  729,  chap.  161).  Section  17  of 
that  statute  provided  that,  "if  any  Indian 
or  Indians,  belonging  to  any  tribe  in  amity 
with  the  United  States,  shall,  within  the 
Indian  country,  take  or  destroy  property  of 
any  person  lawfully  within  such  country,  or 
shall  pass  from  the  Indian  country  into  any 
state  or  territory  inhabited  by  citizens  of 
the  United  States,  and  there  take,  steal,  or 
destroy"  certain  property,  substantially  the 
same  proceedings  as  in  the  former  statutes 
should  be  taken  against  the  tribe  to  which 
the  Indians  belonged,  for  recovering  the 
value  of  the  property  so  taken;  and  the 
United  States  guaranteed  eventual  indemni- 
fication to  the  citizen  whose  property  was 
taken,  the  same  as  in  the  former  statutes. 
The  "Indian  country"  mentioned  in  the  aet 
included  the  country  contained  within  the 
boundary  lines  mentioned  in  *tbe  precediiig[284] 
acta  above  referred  to.  The  liability  of  the 
government  for  property  was  still  limited, 
by  the  act  of  1834,  to  that  taken  or  destroyed 
in  the  Indian  country  or  in  a  stata  or  terri- 
toTy  of  the  United  States. 

By  section  8  of  the  act  approved  February 
28,  1859,  making  appropriations  for  the  ex- 
penses of  the  Indian  department,  so  much  of 
the  act  of  1834  as  provided  that  the  United 
States  should  make  indemnification  out  of 
the  Treasury  for  property  taken  or  destroyed 
in  certain  cases  by  Indians  trespassing  on 
white  men,  was  repealed,  thus  tiudng  away 
the  obligation  of  the  government  to  eventuM- 
ly  indemnify  the  citizen  for  property  taken 
by  the  Indians,  as  provided  in  the  formw 
statutes. 

By  a  general  resolution  approved  June  26, 
1860  (12  Stat  at  L.  120),  the  repeal  of  the 
indemnity  provision  by  the  act  of  1859  above 
mentioned  was  directed  to  be  so  construed  as 
not  "to  destroy  or  impair  any  right  to  in- 
demnity which  existed  at  the  date  of  said 
repeal."  Citizens  whose  property  had  been 
taken  or  destroyed  under  the  circumstances 
provided  for  in  the  statute  of  1834  had  gen- 
erally been  paid  by  deducting  the  value  of 
the  property  destroyed  from  annuities  doe 
the  respective  tribes,  without  any  specifle 
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ftppropriation  having  been  made  therefor, 
though  there  were  some  acts  passed  prior  to 
1859  for  the  payment  of  such  claims  out  of 
the  Treasury  of  the  United  States. 

These  various  acts  are  referred  to,  and  a 
history  of  the  legislation  upon  the  subject 
of  claims  for  Indian  depredations  is  given, 
in  the  opinion  delivered  in  the  coiui  of 
claims  in  the  case  of  Leighton  v.  United 
States,  29  Ct  CI.  288. 

It  is  evident  from  the  legislation  enacted 
that  claims  for  Indian  depredations  had 
prior  to  1872  become  quite  frequent.  By 
section  7  of  the  Indian  appropriation  act,  ap- 
proved May  29,  1872  (17  Stat,  at  L.  165, 
190,  chap.  233),  it  was  provided  that  the 
Secretary  of  the  Interior  should  prepare  and 
cause  to  be  published  such  rules  and  regula- 
tions as  he  deemed  necessary  to  prescribe  the 
manner  of  presenting  claims  "arising  under 
existing  laws  or  treaty  stipulations,  for  com- 
pensation for  depredations  committed  by  the 
Indians,  and  the  degree  and  character  of  the 
evidence  necessary  to  support  such  claims." 
By  easting  laws  or  treaty  stipulations 
there  was  no  pretense  of  any  obligation  of 
(S8S]the  government  *to  gruarantee  the  eventual 
payment  for  property  destroyed  or  stolen  be- 
yond the  limits  of  the  United  States.  It 
was  further  provided  in  the  act  of  1872,  that 
the  Secretary  should  carefully  investigate 
such  claims  as  might  be  presented,  subject  to 
the  rules  and  regulations  prepared  by  him, 
and  report  to  Congress  at  each  session  the 
nature,  character,  and  amount  of  such 
claims,  whether  allowed  by  him  or  not,  and 
the  evidence  upon  which  his  action  was 
based ;  and  it  was  provided  that  no  payment 
on  account  of  any  claim  should  be  made 
without  a  specific  appropriation  therefor  by 
Congress. 

It  will  be  seen  that  the  claims  which  the 
Secretary  of  the  Interior  was  authorized  to 
investigate  were  claims  "arising  under  ex- 
isting laws  or  treaty  stipulations."  That 
act  did  not  enlarge  tlie  character  of  the  re- 
sponsibility of  the  government  beyond  what 
it  was  prior  to  its  passage. 

By  the  Indian  appropriation  act,  appro>«d 
March  3,  1885  (23  Stat  at  L.  362,  876,  chap. 
341) ,  an  appropriation  was  made  for  the  in- 
vestigation of  certain  Indian  depredation 
elaims,  which,  it  is  obvious,  were  claims  of 
the  description  included  in  the  former  stat- 
utes upon  the  subject;  and  the  appropria- 
tion was  plainly  not  meant  to  provide  for 
the  investigation  of  claims  for  property  de- 
stroyed outside  the  limits  of  the  United 
SUtes.  « 

Pursuant  to  the  provisions  in  these  ap- 
propriation acts,  it  seems  that  the  Secretary 
of  tite  Interior  had  caused  to  be  examined, 
and  allowed,  numerous  claims  for  the  loss  or 
destruction  of  property  by  Indians,  and  had 
reported  the  same  to  Congress ;  but  Congress 
had  made  no  appwpriation  to  pay  them.  In 
addition  to  the  clums  thus  approved  by  the 
Secretary  of  the  Interior  and  reported  to 
Congress,  it  is  said  that  a  still  greater  num- 
ber were  pending  in  the  department  for  in- 
vestigation; and  in  this  state  of  affairs 
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Congress  passed  the  act  of  1891  (20  Stat,  at 
L.  851,  chap.  638),  providing  as  follows: 

"That  in  addition  to  the  jurisdiction  which 
now  is,  or  may  hereafter  be,  conferred  upon 
the  court  of  claims,  said  court  shall  have  and ' 
possess  jurisdiction  and  authority  to  inquire 
into  and  finally  adjudicate,  in  the  manner 
provided  in  this  act,  all  claims  of  the  follow- 
ing classes,  namely: 

First.  All  claims  for  property  of  citizens 
of  the  United  States  "taken  or  destroyed[286) 
by  Indians,  belonging  to  any  band,  tribe,  or 
nation  in  amity  with  the  United  States, 
without  just  cause  or  provocation  on  the 
part  of  the  owner  or  agent  in  charge,  and  not 
returned  or  paid  for. 

"Second.  Such  jurisdiction  shall  also  ex- 
tend to  all  cases  which  have  been  examined 
and  allowed  by  the  Interior  Department, 
and  also  to  such  cases  as  were  authorized  to 
be  examined  under  the  aot  of  Congress  mak- 
ing appropriations  for  the  current  and  con- 
tingent expenses  of  the  Indian  department, 
and  for  fulfilling  treaty  stipulations  with 
various  Indian  tribes  for  the  year  ending 
June  30,  1886,  and  for  other  purposes,  ap- 
proved March  3,  1885,  and  under  subsequent 
acts,  subject,  however,  to  the  limitations 
hereinafter  provided." 

Here,  for  the  first  time,  jurisdiction  is  con- 
ferred upon  a  court  to  inquire  into  and  final- 
ly adjudicate  in  regard  to  the  validity  of 
claims  against  the  government  arising  out  of 
Indian  depredations,  as  described  in  this 
act.  Up  to  the  time  of  its  passage,  and 
since  the  passage  of  the  act  of  1872,  claim- 
ants had  been  compelled  to  rely  for  com- 
pensation for  losses  so  incurred  upon  a  spe- 
cial application  to  Congress,  made  in  each 
case  to  that  body  directiy  or  through  the 
Secretary  of  the  Interior. 

The  purpose  of  Congress  in  enacting  the 
statute  of  1891  undoubtedly  was  to  provide 
thenceforth  a  judicial  tribunal  for  the  hear- 
ing of  such  claims,  and  for  their  payment  in 
accordance  with  the  judgment  of  the  court. 
It  is  true  that  the  langiiage  of  the  provision 
in  the  act  of  1891,  which  confers  jurisdic- 
tion upon  the  court  of  claims,  differs  some- 
what from  that  used  in  the  various  prior 
statutes,  which  had  guaranteed  the  eventual 
indemnification  of  the  claimant  by  the  gov- 
ernment; but  such  difference  is  not  in  our 
judgment  at  all  significant  of  an  intention 
to  enlarge  the  liability  of  the  government  to 
a  greater  extent  than  had  ever  before  been 
recognized. 

Considering  the  prior  iM^slation  of  Con- 
gress in  regard  to  claims  for  Indian  depre- 
dations, none  of  which  recognized  any  liabil- 
ity of  the  nature  of  the  claim  now  made,  is 
it  reasonably  possible  for  us  to  say  that  Con- 
gress intended  by  the  act  of  1891  to  increase 
the  liability  of  the  government,  and  to  ex- 
tend it  to  property  destroyed  within  the  lim- 
its and  jurisdiction  of  a  foreign  'state,  when[S87] 
it  has  failed  to  use  any  language  to  plainly 
signify  so  extraordinary  a  departure  from 
its  past  policy?  Up  to  1891  there  is  not  the 
slightest  ground  for  asserting  that  any  such 
obligation  had  ever  been  acknowledged  on 
the  part  of  Congress  in  any  legislation  en- 
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acted  by  that  body.  Up  to  that  time  it  had 
always  confined  the  liability  of  the  govern- 
ment, in  any  event,  to  a  claim  for  the  steal- 
ing or  destruction  of  property  within  the 
limits  of  the  United  States;  and  we  think 
that,  if  any  such  radical  and  material  de- 
parture from  the  policy  of  the  government 
from  its  foundation  had  been  intended  by 
tiie  act  of  1891,  plain  language  to  accomplish 
such  a  change  would  have  been  found  in  that 
act.    We  loolc  in  vain  for  any  such  language. 

Instead  of  enlarging  it*  liability  beyond 
that  which  it  provided  for  in  the  earlier 
statutes,  we  find  that  in  1859  Congress  re- 
pealed the  law  by  which  the  government  be- 
came a  guarantor  for  eventual  indemnifica- 
tion to  the  owner  for  property  destroyed  by 
Indians.  The  act  of  1801  again  altered  that 
liability,  and  provided  for  the  rendition  of 
Judgment  against  the  government  for  the 
value  of  the  property  taken  or  destroyed, 
and  also  against  the  tribe  of  Indians  com- 
mitting the  wrong,  if  it  were  possible  to 
identify  such  tril^;  and  the  judgment  in 
that  case  was  to  be  deducted  from  the  an- 
nuities due  the  tribe  from  the  United  States, 
as  provided  in  the  6th  section;  and  if  pay- 
ment could  not  be  procured  from  the  tribe, 
U>en  the  amount  of  the  judgment  was  to  be 
paid  from  the  Treasury  of  the  United  States, 
which  payment  was  to  remain  a  charge 
against  the  tribe,  and  was  to  be  deducted 
from  any  annuity  fund  or  appropriation 
which  might  thereafter  become  due  from  the 
United  States  to  such  tribe. 

By  this  act  of  1891  the  obligation  of  the 
United  States  as  a  substantial  guarantor  is 
again  acknowledged,  notwithstanding  the 
act  of  1869;  but  it  is  acknowledged  in  the 
plain  language  contained  in  the  6tii  section, 
which  provides  a  means  of  payment  of  the 
Judgment  obtained  pursuant  to  the  provi- 
sions of  the  act  Correspondingly  plain  lan- 
guage would  have  been  used  in  this  act  had 
it  been  intended  to  enlarge  the  general  scope 
of  the  liability  of  the  government  so  as  to 
include  Indian  depredations  committed  with- 
in the  borders  of  a  foreign  state. 
[M8]  *A  decision  of  the  questidn  of  what  would 
be  the  nature  of  an  action  like  this,  if  be- 
tween private  individuals,  whether  transi- 
tory or  not,  would  give  us  no  aid  in  deter- 
mining the  meaning  of  this  act  of  Congress. 
The  jurisdiction  of  the  court  depends  wholly 
upon  the  act,  and  we  must  construe  its  mean- 
ing from  the  language  used  in  connection 
with  the  previous  legislation  on  the  subject. 
In  so  construing  the  act  we  have  no  doubt 
that  it  does  not  include  claims  for  property 
destroyed  or  stolen  within  the  limits  of  a 
foreign  country. 

It  was  said  by  the  court  of  claims,  in  the 
opinion  delivered  in  this  case,  as  follows: 

"The  United  States  (unless  for  some  ex- 
press agreement  between  the  two  nations) 
may  not  discipline  or  control  Indian  tribes 
within  the  Mexican  territory;  and  being 
without  power  to  enter  that  territory  in 
time  of  peace,  without  Mexico's  consent,  is 
without  direct  responsibility  for  what  may 
there  occur.  Wrongs  sustained  by  a  citizen 
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of  the  United  States  while  in  Mexieo  eaa 
only  be  remedied  through  the  execntive 
branch  of  the  government,  and  do  not  pre- 
sent causes  of  action  in  the  courts.  If  aU 
izens  of  the  United  States  resort  to  Mexico, 
they  may  expect,  and  their  government  may 
demand  for  them,  e<|uality  of  safety  and  pro- 
tection with  the  citizens  of  that  country,  an 
unbiased  administration  of  the  laws  in  rela- 
tion to  them  and  their  property,  and  any 
special  advantages  (if  such  there  happen  to 
be)  expressly  reserved  by  treaty.  Beyond 
this  there  is  no  right. 

"It  is  not  alleged  that  this  plaintiff  was 
subjected  to  any  loss  other  than  that  which 
occurred  at  the  hands  of  Indians  within  the 
territorial  jurisdiction  of  Mexico ;  to  remedy 
that  'oss  he  must  resort  to  the  Mexican 
courts,  if  the  law  of  that  Republic  happen  to 
provide  a  remedy  through  its  judiciary  for 
such  misfortunes.  Failing  that,  an  appeal 
might  possibly  be  made  upon  the  Mexican 
government  through  the  executive  depart- 
ment of  the  government  of  the  United  States, 
if  the  facts  so  authorize  and  that  depart- 
ment deem  such  an  appeal  advisable  and 
wise.  In  any  event,  the  matter  in  dispute 
does  not  fall  within  the  jurisdiction  of  Uiis 
court" 

For  these  reasons,  among  others,  the  court 
-came  to  the  conclusion  that  Congress  did  not 
intend  by  the  act  of  1891  to  enlarge  *the  lia^[S89) 
bility  of  the  government  so  as  to  include 
property  destroyed  or  stolen  in  foreign  ter- 
ritory. 

We  agree  with  the  results  arrived  at  by  the 
court  of  claims,  and  think  it  nnneoesaary  to 
add  to  what  has  been  so  well  said  by  that 
court 

The  judgment  it  right,  and  mmat  he  of' 
firmed. 


WILBERFORCE  SULLT,  Trustee,  ete.,  and 
Others,  PI/f«.  •»•  Err., 

V. 

AMERICAN  NATIONAL  BANK  et  a). 

(See  S.  C.  Reporter's  ed.  289-304.) 

Error  to  state  court — who  may  be  heard — 
time  for  raising  question — citizenship  of 
party  —  constitutional  law  —  discrimina- 
tion against  nonresident  creditors  of  for- 
eign corporations — nonresident  mortgagee 
—due  process  of  law — equal  protection  of 
laws. 

1.  In  order  to  be  beard  In  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  s 


Note. — At  tn  equaUtu  of  right*  and  privt- 
lages — see  Loolsvllle  Safety  Vault  A  T.  Co.  v. 
LoalBTllle  &  N.  It.  Co.  (Ky.)  14  L.  R.  A.  5*9. 
and  note. 

At  to  vatidity  of  clatt  leffitlation — see  State 
v.  Goodwill  (W.  Va.)  6  L.  R.  A.  621.  and  note : 
State  V.  Loomis  (Ho.)  21  L.  R.  A.  789.  and 
note. 

At  to  what  conttitutei  due  procctt  of  law — 
see  Kunts  v.  Sumption  (Ind.)  2  L.  R.  A.  655. 
and  note:  Jl«  Gannon  (R.  I.)  5  L.  R.  A.  359.  and 
note;  Ulman  v.  Baltimore  (Md.)  11  L.  R.  A. 
224.  and  note;  Gilmon  r.  Tucker  (N.  T.)  IS 
L.  R.  A.  304,  and  note.     And  see  notes  to  Peo- 
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■Ute  court  on  a  qoectlon  aa  to  a  right  to 
•ban  In  the  diatrlbutton  of  a  fund,  tbe  party 
who  leeka  to  raise  the  qnestion  most  hare 
laiaed  it  in  the  state  eoart,  and  cannot  avail 
Mmaelf  of  tbe  fact  that  someone  else  baa 
raised  it  there,  if  he  failed  to  do  so. 

2.  A  questioo  raised  In  the  supreme  court  of 
a  state,  and  there  decided,  not  on  the  ground 
that  It  was  not  raised  in  the  lower  court,  but 
on  Its  merlt%  Is  not  raised  too  late  for  the 
purpose  of  review  on  writ  of  error  from  the 
Supreme  Conrt  of  the  United  States. 

S.  The  citizenship  of  a  party  who  claims  that 
bis  constitutional  rights  as  a  citizen  have 
been  Infringed  by  the  decision  of  a  state  court 
sufficiently  appears,  for  the  purpose  of  a  re- 
view by  tbe  Supreme  Court  of  tbe  United 
States,  when  he  is  described  In  the  pleadings 
as  a  "resident"  of  a  certain  state  and  city, 
and  no  question  as  to  his  citizenship  seems 
to  have  been  made  throughout  the  litigation. 

4.  An  unsecured  nonresident  creditor  of  a  for- 
eign corporation  is  entitled,  under  U.  S. 
Const,  art.  4,  giving  equal  privileges  and  Im- 
mnnitles  to  the  citizens  of  the  several  states, 
to  share  In  the  distribution  of  Its  assets  upon 
tbe  same  level  as  like  creditors  of  tbe  compa- 
ny who  reside  within  tbe  state. 

B.  A  preference  In  favor  of  resident  credit- 
on  of  a  foreign  corporation  over  a  nonresi- 
dent mortgagee  whose  mortgage  is  not  regls- 
'  tered  when  their  debts  are  created,  when 
such  preference  is  not  given  them  over  a  resi- 
dent mortgagee,  constitutes  an  illegal  dis- 
crimination against  the  nonresident. 

C  The  tact  that  there  are  no  resident  mort- 
gagees In  a  particular  case  does  not  make  tbe 
question  of  discrimination  between  nonresi- 
dent and  resident  mortgagees  by  a  statute  a 
merely  abstract  or  moot  question,  so  as  to 
preclude  a  decision  against  the  validity  ot  the 
statute.  If  it  makes  a  discrimination  against 
nonresident  mortgagees  with  respect  to  shar- 
ing In  the  distribution  of  tbe  assets  of  an  in- 
■oivent  foreign  corporation. 

T.  Ko  discrimination  Is  made  between  nonresi- 
dent and  resident  mortgage  creditors  by 
Tenn.  act  1877,  |  6,  providing  for  a  prefer- 
ence of  the  creditors  ot  an  insolvent  foreign 
corporation  "over  mortgage  .  .  .  credit- 
ors" for  debts  made  before  registration  of  tbe 
mortgages. 

5.  A  nonresident  mortgagee  Is  not  deprived  of 
property  without  due  process  of  law  by  Tenn. 
act  1877,  $  S,  simply  because  bis  claim  is  sub- 
ordinated to  the  claims  of  Tennessee  creditors 
of  an  insolvent  foreign  corporation. 

).  A  nonresident  mortgagee  Is  not  within  tbe 
Jorisdiction  of  tbe  state  merely  because  be 
bas  a  mortgage  on  property  therein,  so  as  to 
be  deprived  of  the  equal  protection  of  the 
laws  in  violation  of  V.  S.  Const.  14th  Amend, 
by  denying  bim  the  right  to  participate  on 
terms  ot  equality  In  tbe  distribution  of  the 
assets  of  an  insolvent  foreign  corporation. 

[No.  266.] 

\.rgued   April  16,  1900.    Deoided   May  tS, 
1900. 

'N  ERROR  to  the  Supreme  Conrt  of  the 
.  State  of  Tennessee  to  review  a  decision 
lodifying  a  decree  of  the  oonrt  of  chancery 


appeals  in  a  case  involving  the  qnestion  of 
discrimination  against  nonresident  credit- 
ors in  distributing  the  assets  of  a  foreign 
corporation.    Reverted. 

Statement  by  Mr.  Justice  Peekhamt 

"The  contbst  in  this  case  arises  out  of  the[S91] 
insolvency  of  the  Carnegie  Land  Company,  a 
Virginia  corporation  doing  business  at  the 
time  of  its  insolvency  in  the  state  of  Tennes- 
see, under  the  provisions  of  the  act  of  the 
legislature  of  that  state  passed  in  1877,  and 
which  was  under  review  in  this  court  in 
Blake  v.  MoClung,  172  U.  S.  230,  43  L.  ed. 
432,  19  Sup.  Ct  Rep.  165;  176  U.  S.  69, 
ante,  371,  20  Sup.  Ot  Rep.  307. 

The  contest  is  between  creditors  of  the 
company  above  named,  who  are  nonresidents 
of  the  state  of  Tennessee,  both  those  who  are 
unsecured,  as  well  as  those  who  are  secured, 
by  mortgages  upon  the  property  of  the  com- 
pany in  that  state,  and  creditors  of  such 
company  who  are  residents  of  the  state. 

The  questions  to  be  decided  arise  out  of  the 
provisions  of  the  fifth  section  of  the  above- 
mentioned  act,  the  material  portion  of  which 
reads  as  follows: 

"Sec.  5.  That  the  corporations,  and  the 
property  of  all- corporations  coming  imder 
the  provisions  of  this  act,  shall  be  liable  for 
all  the  debts,  liabilities,  and  engagements  of 
the  said  corporations,  to  be  enforced  in  the 
maimer  provided  by  law,  for  the  application 
of  the  property  of  natural  persons  to  the 
pajinent  of  their  debts,  engagements,  and 
contracts.  Nevertheless,  creditors  who  may 
be  residents  of  this  state  shall  have  a  priori- 
ty in  the  distribution  oi  assets,  or  subjection 
of  the  same,  or  any  part  thereof,  to  the  pay- 
ment of  debts  over  all  simple  contract  cred- 
itors, being  residents  of  any  other  country 
or  countries,  and  also  over  mortgage  or  judg- 
ment creditors,  for  all  debts,  engagemento, 
and  contracts  which  were  made  or  owing  by 
the  said  corporations  previous  to  the  filing 
and  registration  of  such  valid  mortgages  or 
the  rendition  of  such  valid  judgments.  But 
all  such  mortgages  and  judgments  shall  be 
valid,  and  shall  constitute  a  prior  lien  on  the 
property  on  which  they  are  or  may  be 
charged,  as  against  all  debts  which  may  be 
incurred  subsequent  to  the  date  of  their  reg- 
istration or  rendition."  Acts  of  Tennessee, 
1877,  p.  44. 

On  November  27,  1893,  the  American  Na- 
tional Bank  and  'others  filed  their  bill[29S) 
against  the  Carnegie  Land  Company  and  va- 
rious named  creditors  of  that  company,  and 
prayed  that  the  bill  might  be  taken  as  a 
general  creditors'  bill  against  the  company 
on  behalf  of  the  complainants  and  of  all  the 
other  creditors  of  the  company,  and  that 
those  named  as  creditor  defendants  might 
represent  the  class,  their  number  being  too 
great  to  make  them  all  parties  to  the  bill. 
The  complainants  alleged  that  they  were 
creditors  of  the  land  company;  that  the  oom- 


le  T.  O'Brien  (N.  Y.)  2  L.  B.  A.  258;  Pearson 
.  Yewdall,  24  L.  ed.  U.  8.  486;  Wilson  v. 
orth'  Carolina  ea  rtl.  Caldwell,  42  L.  ed.  XT.  8. 
S5. 

A»  to  Federal  fiuHtHeUon  over  ttate  eourte; 
toeteity  of  federal  ftteaMoa — Me  note*  to 
78  IT.  8. 


Hamblln  v.  Western  Land  Co.  87  L.  ed.  U.  8. 
267  :  Kipley  v.  Illinois  e»  ret.  Akin,  42  L.  ed.  U. 
8.  998. 

A«  to  leltat  <«  a  Federal  guettton;  when  oon- 
etdered — see  note  to  Re  Buchanan,  89  L.  ed.  U. 
B.  S84. 
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pany  was  insolvent;  that  it  had  a  large 
amount  of  property  in  the  state ;  that  it  had 
assigned  the  same  for  the  benefit  of  its  cred- 
itors without  giving  preferences,  which  was 
in  disregard  of  the  statute  of  the  state 
(above  referred  to),  and  asked  that  the  cred- 
itors of  the  company  should  prove  their 
claims  in  that  suit;  that  a  receiver  should 
be  appointed,  the  assets  marshaled,  and  the 
creditors  paid  according  to  law. 

To  this  bill  the  land  company  made  an- 
swer, denying  its  insolvency,  or  that  it  had 
ceased  to  do  business,  or  had  abandoned  its 
franchises,  and  claimed  that  its  assignment 
was  good  and  valid,  and  that  the  trust 
should  not  be  taken  out  of  the  hands  of  its 
assignee. 

During  the  pendency  of  this  suit,  Wilber- 
force  Sully  and  A.  B.  Carhart,  residents  of 
the  state  of  New  York,  filed  a  bill  against 
the  land  company  and  certain  corporations 
in  the  state  oi  Connecticut,  called  the  Trav- 
elers' Insurance  Company  and  the  Connec- 
ticut Trust  k  Safety  Deposit  Company.  The 
complainants  alleged  that  the  Carnegie  Land 
Company  had  duly  determined  *<>  issue  $300,- 
000  worth  of  bonds,  secured  by  mortgage  up- 
on its  property  in  the  state  of  Tennessee,  and 
of  that  amount  of  bonds  but  $85,000  had  ac- 
tually been  issued;  that  Sully  was  the  mort- 
gagee in  trust  in  the  mortgage  executed  by 
the  company  for  securing  the  pavment  of  the 
bonds,  and  that  Carhart  was  the  bona  fide 
holder  of  all  of  the  $85,000  of  such  bonds; 
that  the  mortgage  was  executed  on  January 
2,  1803,  and  was  duW  re^stered  in  the  office 
of  the  register  of  Washington  county,  Ten- 
nessee, on  February  10,  1893;  that  the  inter- 
est had  not  been  paid  as  it  became  due;  and 
that,  by  virtue  of  a  provision  of  the  mort- 
gage, the  wholeprincipal  sum  had  beoomedue 
(S93]and  'payable;  and  that  the  land  company 
was  in  default  in  the  payment  of  the  prin- 
cipal and  interest  due  on  such  bonds.  The 
bill  alleged  the  commencement  of  the  suit  al- 
ready spoken  of,  brought  by  the  American 
National  Bank  and  others  against  the  land 
company;  and  it  alleged  that  nearly  all  of 
the  assete,  if  not  all  of  them,  in  the  hands  of 
the  assignee  of  the  company,  and  sought  to 
be  impounded  by  the  bill  filed  by  the  Ameri- 
can National  Bank,  were  covered  and  con- 
veyed to  the  complainant  Sully,  as  trustee, 
and  that  the  complainant  Carhart,  the  hold- 
er of  the  outstanding  bobds,  was  entitled  to 
priority  over  all  other  creditors  of  the  de- 
fendant in  the  appropriation  of  the  assets 
covered  by  the  deed  of  trust  executed  to  Sul- 
ly, as  above  stated.  Complainants  prayed 
ibat  they  might  be  allowed  to  file  this  bill 
as  a  general  bill  against  the  land  company; 
or,  if  for  any  reason  this  could  not  be  done, 
that  they  should  be  allowed  to  file  the  same 
in  the  above  cause  of  the  bank  against  the 
land  company  and  others  as  a  petition  in  the 
nature  of  a  cross-bill  against  the  said  com- 
pany. 

To  this  bill  the  complainants  in  the  fir^t 
bill,  the  American  National  Bank  and  oth- 
«rs,  made  answer,  and  denied  that  the  land 
company  had  ever  executed  any  mortgage,  or 
that  any  bonds  were  ever  issued  under  any 
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mort|;age,  and  denied  that  the  land  company 
ever  in  any  way  or  manner,  either  in  law  or 
in  fact,  authorized  the  issuing  of  any  bonds 
under  such  mortgage,  or  to  be  secured  there- 
by, and  they  denied  that  any  such  bonds  con- 
stituted any  binding  obligation  as  against 
the  land  company. 

The  bank  also  all^^ed  that  if  the  bonds  to 
tlie  extent  of  $85,000  hsid  in  fact  been  issued, 
yet  still  the  debts  sued  on  by  the  bank  and 
its  ooplaintiffs  in  the  first  bill  above  men- 
tioned were  contracted  by  the  land  company, 
and  were  incurred  long  before  the  execution 
and  r^istration  of  the  mortgage  securing 
such  bonds,  and  therefore  they  claimed  that 
the  debts  owing  to  citizens  and  residents  of 
Tennessee  prior  to  the  execution  and  regis- 
tration of  the  mortgage  above  mentioned 
should  have  priority  under  the  law  over  any 
debts  secured  or  pretended  to  be  secured  by 
the  mortgage. 

The  XYavelers'  Insurance  Company  and 
the  Connecticut  Trust  *&  Safety  I)epo8it[294] 
Company  also  filed  an  answer  to  the  bill  of 
Sully  and  Carhart,  in  which  the  Travelers' 
company  alleged  that  the  land  company  was 
indebted  to  it  in  the  sum  of  $30,000  and 
three  years'  interest,  and  in  other  sums 
amounting  to  several  thousand  dollars, 
which  amount  was  secured  by  a  mortgage  or 
deed  of  trust  to  the  Connecticut  Trust  ft 
Safety  Deposit  Company,  on  what  is  known 
as  the  Carnegie  hotel  property,  which  is  a 
portion  of  the  property  of  the  land  company, 
and  is  situated  in  the  state  of  Tennessee.  It 
also  denied  the  existence  of  the  bonded  in- 
debtedness claimed  on  the  part  of'oomplain- 
ante,  and  alleged  that  in  any  event  the  debt 
of  the  Travelers'  company  against  the  land 
company  was  older  than,  and  the  mortgage 
to  the  Trust  company  was  prior  to,  that  of 
the  complainante  Sully  and  Carhart,  and  it 
denied  that  these  last-named  parties  had  any 
debt  as  claimed  by  them,  or  a  lien  of  any 
kind  on  the  property  of  the  land  company. 

The  insurance  company  also  filed  a  peti- 
tion in  the  suit  brought  by  the  bank,,  in 
which  it  set  up  the  existence  of  its  mort- 
gage, and  also  prayed  to  be  allowed  to  be- 
come a  party  to  that  cause,  and  to  have  ite 
note,  which  was  secured  by  the  mortgage,  de- 
clared a  preferred  claim,  and  decreed  to  be 
paid  in  full  out  of  the  proceeds  of  the  sale 
of  the  properly  specifically  mortgaged  to  it. 

An  amoided  petition  was  filed  oy  it,  in 
which  it  alleged  that  it  was  the  owner  of  an- 
other claim  against  the  land  comnany  in  fa- 
vor of  P.  Fleming  A  Company,  for  a  little 
less  tJian  $2,000,  under  tne  circumstances 
mentioned  in  the  petition. 

October  11,  1895,  Mary  P.  Myton  and  A. 
B.  Carhart  filed  a  petition  in  each  of  the 
above  suite,  in  which  they  described  them- 
selves as  'iSa.iy  P.  Myton,  a  resident  of  the 
stete  of  New  York,  and  A.  B.  Carhart,  a  res- 
ident of  the  citT  of  Brodclyn.  In  that  peti- 
tion Mary  P.  Myton  alle^^  a  claim  against 
the  land  company,  as  existing  on  November 
27,  1894,  in  the  sum  of  $4,094.54,  vrith  inter- 
est from  November  27,  1892;  while  A.  B. 
Carhart  alleged  a  claim  as  of  Uie  date  of  No- 
vember 27, 1§94,  of  $2,248.66 ;  and  tliey  asked 
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to  become  parties  to  the  above-named  causes, 
•for  the  purpose  of  setting  up  these  de- 
mands, and  for  a  decree  against  the  company 
for  their  amounts,  with  interest. 

( It  is  stated  that  the  two  debts  represent- 
ed by  these  notes  were  actually  in  existence 
prior  to  the  execution  of  the  mortgage  to  se- 
cure the  b<mds  owned  bv  Carhart;  the  notes 
being,  in  truth,  renewals  of  other  ones  exe- 
cuted prior  to  tiiat  time.) 

These  various  proceedings  were  consoli- 
dated into  one  action,  and  the  case  was  re- 
ferred to  a  master  to  take  proof  of  all  the 
(acts.  The  master  made  his  report,  upon 
nrhich  a  final  decree  by  the  chancellor  was 
entered.  It  was  decre^  that  the  land  com- 
pany, by  its  deed  of  general  assignment  of 
June  3,  1893,  in  making  disposition  therein 
for  the  payment  of  its  creditors,  without  any 
preferences,  attempted  to  defeat  the  prefer- 
mces  given  by  law  to  creditors,  residents  of 
Tennessee,  over  nonresident  creditors  and 
mortgagees  whose  mortgages  were  made  sub- 
lequent  to  the  creation  of  the  debts  due  resi- 
lent  creditors;  and  that  such  deed  was 
fraudulent  in  law,  and  void;  that  the  mak- 
ing of  the  deed  was  an  act  of  insolvency  by 
^e  land  company;  and  that  the  bill  filed  by 
:he  bank  was  properly  filed,  and  should  be 
lustained  as  a  general  creditors'  bill;  and 
that  the  assets  of  the  company  under  the  ju- 
'isdiction  of  the  court  were  subject  to  dis- 
Tibution  under  the  law  relating  to  foreign 
iorporations  doing  business  in  Tennessee, 
ind  as  such  should  be  decreed  in  the  action 
:hen  pending. 

The  decree  further  adjudged  that  Carhart 
ras  a  bona  fide  holder  of  the  bonds  men- 
ioned  in  his  bill,  and  that  he  was  entitled 
»  recover  thereon  as  provided  for  in  the  de- 
rree,  but  subject  to  the  payment  of  debts  due 
■esidents  of  Tennessee  prior  to  the  registra- 
ion  of  such  mortgage.  It  was  also  decreed 
chat  the  Travelers'  Insurance  Company,  by 
ts  mortgage,  acquired  a  valid  lien  upon  the 
iroperl^  covered  by  it,  subordinate,  how- 
ver,  to  debt*  doe  residents  of  Tennessee  con- 
rncted  prior  to  the  registration  thereof,  and 
Iso  subject  to  some  other  liabilities  of  the 
und  company. 

The  ease  was  taken  to  the  court  of  chan- 
ery  appeals,  which  modified  in  some  partic- 
lars  the  decree  of  the  chancellor,  and  after 
ich  modification  it  was  affirmed.  Upon 
rit  of  error  from  the  supreme  court  the 
ise  was  there  heard,  and  that  'court  held 
hat  the  statute  in  question,  providing  for 
lie  distribution  of  assets  of  foreign  corpora- 
ions  doing  business  in  that  state,  was  con- 
titutional,  and  was  not  in  contravention  of 
ny  provision  of  the  Constitution  of  the 
'nited  States.  The  decree  of  the  court  of 
lancery  appeals  was  modified  in  some  re- 
>ectR,  and  after  modification  it  was  af- 
rmed,  and  the  cause  remanded  to  the  chan- 
try court  for  execution. 
The  case  has  been  brought  here  on  writ  of 
-ror  in  behalf  of  certain  unsecured  credit- 
's, nonresidents  of  Tennessee,  and  also  in 
!half  of  the  Travelers'  Insurance  Company 
id  of  the  holder  of  the  bonds  issued  by  the 
nd  company. 
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Mr.  B.  E.  lb  Monnteaatle  argued  the 
cause  and,  with  Ur.  Quincy  Ward  Boeae  and 
ileaara.  Shields  d  Mountcastle,  filed  a  brief 
for  plaintiffs  in  error. 

Ur.  T.  S.  IVebb  argued  the  cause  and, 
with  Ur.  H.  B.  Carr  and  Messrs.  Webh  A 
MoClvmg,  filed  a  brief  for  the  Travelers'  In- 
surance Company. 

Mr.  Ssmvel  C.  WUllanu  argued  the 
cause  and,  with  Ur.  John  H.  Bowman, 
filed  a  brief  in  behalf  of  certain  defendants 
in  error. 

Ur.  H.  3.  Baxter  argued  the  cause  and, 
with  Uessrs.  Deaderiok  d  Epps,  filed  a  reply 
brief  for  other  defendants  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Peekluun,  after  stating  the[296] 
forgoing  facts,  delivered  the  opinion  of  Uie 
court: 

There  are  two  classes  of  creditors  before 
the  court,  both  of  whom  insist  upon  the  er- 
roneous character  of  the  decree  of  the  su- 
preme court  of  the  state.  They  are  (a)  gen- 
eral unsecured  and  nonresident  creditors, 
and  (b)  nonresident  creditors  who  are  also 
mortgagees.  The  creditors  suing  out  this 
writ  of  error  are  all  nonresidents  of  ibe  state 
of  Tennessee,  and  they  claim  to  have  been  il- 
legally discriminated  against  in  the  courts 
below  by  reason  of  the  stetute  of  Tennessee 
providing  for  preferences  to  Tennessee  cred- 
itors. 

In  regard  to  the  unsecured  nonresident 
creditors,  objection  is  first  made  that  there 
is  only  one  of  them,  A.  B.  Carhart,  who  can 
be  heard  upon  the  question  of  the  validity  of 
the  act  of  1877,  because  he  is  the  only  person 
who  has  raised  the  point  in  any  of  the  stete 
courte.  It  is  also  claimed  that  the  question 
was  raised  too  late,  even  by  Carhart  him- 
self, inasmuch  as  it  is  alleged  to  have  been 
raised  by  him  for  the  first  time  in  the  su- 
preme court  of  the  stete. 

*In  reply  to  the  first  objection,  it  is  urged[20T] 
on  the  part  of  creditors,  other  than  Carhart, 
that  they  are  general  creditors  in  like  class 
with  him,  and  that  if  he  can  raise  the  ques- 
tion, they  are  entitled  to  participate  with 
him  in  the  benefits  of  a  decision  thereof  in 
his  favor,  to  the  same  extent  as  if  they  had 
each  personally  raised  the  same  question  is 
the  state  court. 

Oaaes  are  cited  by  counsel  for  these  cred- 
itors from  the  courte  of  Tennessee,  in  which 
they  say  it  has  been  held  that  "a  broad  ap- 
peal by  any  one  party  from  an  entire  chan- 
cery decree,  where  the  matter  is  purely  of 
equitable  cognizance,  carries  up  the  whole 
oase,  so  as  to  allow  relief  to  be  granted  to 
those  who  do  not  appeal;"  and  it  is  said 
that  Carhart  made  a  broad  appeal. 

In  reply,  counsel  for  defendante  in  error 
say  that  the  rule  in  Tennessee  is  that  an  ap- 
peal by  an  antagonistic  party,  even  though 
a  broad  one,  will  not  avail  his  opponent.  It 
is  also  argued  that  the  other  creditors  cannot 
be  heard  under  Carhart's  appeal,  because  tho 
intereste  of  such  other  creditors  are  not 
joint  or  common  with  him,  but  they  are  sim- 
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ply  interested  in  the  same  queetion,  which 
luM  never  been  held  sufficient. 

However  it  may  be  in  regard  to  the  rights 
of  parties  on  appeal  in  the  state  court,  we 
think  that,  in  order  to  be  heard  in  this  court, 
the  question  must  have  been  raised  in  the 
state  court  by  the  individual  who  seeks  to 
have  it  reviewed  here.  A  plaintiff  in  error 
in  this  court  must  show  that  he  lias  himself 
raised  the  question  in  the  state  court  which 
he  argues  here;  and  it  will  not  aid  him  to 
show  that  someone  else  has  raised  it  in  the 
state  court,  while  he  failed  himself  to  do  so. 

The  two  plaintiffs  in  error  here.  Sully,  as 
the  assignee  of  Manning,  and  Mrs.  Myton, 
failed  to  appeal  from  the  decree  of  the  chan- 
cellor, as  well  as  from  the  decree  of  the  court 
of  chancery  appeals;  nor  did  they  except  to 
the  report  of  the  master,  nor  to  the  decree 
affirming  it;  and  their  first  mention  of  the 
point  in  their  own  behalf  is  after  the  deci- 
sion of  the  state  supreme  court. 

This  is  not  a  case  where,  by  the  reversal  of 
a  decree  at  the  instance  of  those  who  particu- 
larly raised  the  question  in  the  courts  below, 
the  whole  decree  is  opened  and  nullified  so  as 
to  necessarily  let  in  all  parties  standing  iu 
[S98]the  same  position  to  'share  in  the  benefits 
of  the  decision.  The  fund  is  to  be  distributed 
in  this  case  according  to  the  decision  of  the 
court;  and,  of  the  parties  to  this  suit,  those 
only  can  avail  themselves  of  the  benefits  of 
the  decree  who  have  properly  raised  the  ques- 
tion and  in  whose  favor  the  decree  is  ren- 
dered. 

We  must  hold,  therefore,  that  neither  Sul- 
ly, as  assignee  of  Manning,  nor  Mrs.  Myton, 
is  in  a  position  to  raise  tiie  question  of  the 
invalidity  of  the  state  statute. 

In  regard  to  the  objection  that  even  Car- 
hart  has  raised  the  question  too  late,  we 
think  it  is  without  foundation.  He  raised 
it  in  the  supreme  court,  and  that  court  de- 
cided it  against  him,  not  on  the  ground  that 
he  had  not  raised  it  in  the  lower  court,  but 
on  its  merits,  and  for  the  reason  that  in  the 
judgment  of  the  supreme  court  the  statute 
was  a  valid  and  constitutional  exercise  of 
the  legislative  powers  of  the  state. 

The  further  objection  made  to  Carhart  is 
that  it  does  not  appear  that  he  is  a  citizen 
of  another  state  than  Tennessee,  and  hence 
cannot  avail  himself  of  the  fact  of  such  citi- 
zenship in  order  to  claim  that  his  rights  as 
such  citizen  have  been  infringed  within  the 
meaning  of  section  2  of  article  4  of  the  Con- 
stitution, declaring  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states. 
We  think  the  objection  untenable. 

In  his  original  bill  to  foreclose  the  mort- 
gage securing  the  $86,000  of  bonds  held  by 
him,  he  described  himself  as  a  resident  of  the 
state  of  New  York;  and  in  the  petition  of 
Mrs.  Myton  and  Mr.  Carhart,  filed  October 
11,  1805,  in  the  two  cases  of  the  bank  against 
the  land  company,  and  Sully,  trustee,  against 
the  land  company,  Mrs.  Myton  is  described 
as  a  resident  of  the  state  of  New  York,  and 
A.  B.  Carhart  is  described  as  a  resident  of 
the  city  of  Brooklyn.  No  question  seems  to 
have  been  made  throughout  the  litigation  as 
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to  the  citizenship  of  those  parties.  The 
question  does  not  seem  to  have  arisen  in  any 
stage  of  the  case  up  to  the  argument  in  this 
court.  Although  there  may  be  some  slight 
difference  in  the  facts  between  this  case  and 
those  which  are  stated  in  Blake  v.  UeOlung, 
172  V.  S.  at  page  246,  43  L.  ed.  434,  19  Sup. 
Ct.  Rep.  165,  we  yet  think  that  Carhart 
brings  himself  within  the  principle  decided 
in  that  case,  and  that  his  citizensnip  *in  the[S99] 
state  of  New  York  should  be  regarded  as 
sufficiently  proved. 

Being  entitled  to  raise  the  question,  we 
must  hold,  in  confonni^  to  our  decision  in 
the  Blake  Case,  that  Carhart,  as  an  unse- 
cured creditor  and  a  citizen  of  New  York,  i» 
entitled  to  share  in  the  dietribation  of  the 
assets  of  the  Cam^e  Land  Company  apon 
the  same  level  as  luce  creditors  of  the  com- 
pany residents  of  the  state  of  TenneMee; 
and  as  the  decree  deniet  him  that  right,  it 
must  be  reversed  for  that  reason. 

The  next  question  arises  out  of  the  mort- 
gage given  as  security  for  the  payment  of 
the  bonds  of  the  land  company,  of  which  Car-  , 
hart  held  all  that  had  been  issued, — $86,000.  ' 

Part  of  the  5th  section  of  the  act  of  1877 
provides — 

"Nevertheless,  creditors  who  may  he  resi- 
dents of  this  state  shall  have  a  priority  in 
the  distribution  of  assets,  or  snojection  of 
the  same,  or  any  part  thereof,  to  the  pay- 
ment of  debts  over  all  simple  contract  cred- 
itors, being  residents  of  any  other  country 
or  countries,  and  also  over  mortgage  or  judg- 
ment creditors,  for  all  debts,  engagementa, 
and  contracts  which  were  made  or  owing  by 
said  corporation  previous  to  the  filing  and 
registration  of  such  valid  mortgages  or  the 
rendition  of  such  valid  judgments." 

Under  this  provision  of  the  section,  cred- 
itors of  the  land  company  residing  in  Ten- 
nessee, whose  debts  accrued  prior  to  the  fil- 
ing and  registration  of  the  Sully,  trustee, 
mortgage,  were  by  tJie  decree  of  the  court  be- 
low preferred  in  payment  over  the  mottga- 
gee.  By  reason  of  such  preference  Carhart 
did  not  receive  what  he  would  have  received, 
but  for  the  preference  so  given.  He  claim* 
that  this  preference  in  favor  of  resident  cred- 
itors whose  debts  existed  when  his  mortgage 
wns  registered  is  an  ill^l  discrimination 
against  him  as  a  nonresicfent  mortgagee,  be- 
cause the  statute,  as  he  says,  while  directing 
such  a  discrimination  against  a  nonresident 
mortgagee,  does  not  permit  it  as  against  a 
resident  mortgagee.  Such  a  discrimination, 
if  it  existed,  is  invalid  within  the  decision  of 
Blake  V.  UoClung,  172  U.  S.  230,  43  L.  ed. 
432,  19  Sup.  Ct.  Rep.  166. 

It  is  objected,  however,  on  the  part  of  the 
defendants  in  error,  that  this  is  a  merely  ab- 
stract or  moot  question,  because  'there  are[300] 
no  resident  mortgagees,  and  their  rights 
have  not,  therefore,  lieen  determined.  The 
objection  is  not  well  taken.  Although  there 
are  no  resident  mortgagees  in  this  case,  yet 
the  decree  of  the  court  below,  following  the 
statute,  has  postponed  the  payment  of  the 
mortgage  in  favor  of  resident  creditors  whose 
debts  accrued  prior  to  the  registration  of 
that  mortgage.  If  the  statute  does  not  per- 
mit such  postponement  against  a   resident 

178  V.  B. 


Digitized  by 


Google 


»9. 


Sdllt  t.  Amebkun  National  Bank. 


800-802 


iortga<;>.o,  then  the  postponement  in  the 
ise  of  a  nonresident  mort^gee  would  be  in- 
Uid.  The  postponement  has  in  fact  been 
lade  as  against  the  nonresident  mortgagee, 
nd  whether  that  postponement  was  legal 
nd  valid  is  no  mere  abstraction  because  i>y 
gason  thereof  this  nonresident  mortgagee 
as  actually  suffered  a  loss  in  the  payment 
f  his  mortgage.  It  is  therefore  entirely  im- 
laterial  whether  in  this  pari'cular  case 
here  are  or  are  not  resident  mortgagees.  We 
re  in  this  case  necessarily  brought  to  a  de- 
ision  of  the  question  whether  the  postpone- 
lent  was  valid ;  and  that  depends  upon  the 
uestion  whether  the  act  permits  a  similar 
iostponement  in  the  case  of  a  resident  mort- 
gagee. If  it  does,  it  is  conceded  that  the  act 
s  valid,  so  far  as  this  particular  question 
s  concerned. 

For  us  to  hold  that  such  postponement  is 
lot  permitted  in  the  case  of  a  resident  mort- 
.^agec  is  to  condemn  the  statute  on  that 
>oint  as  a  violation  of  the  Constitution  of 
,he  United  States.  Such  a  construction 
ihould  not  be  adopted  if  the  statute  is  rea- 
lonably  susceptible  of  another  which  renders 
t  valid.  That  rule  applies,  even  though  on 
lome  other  point  the  statute  has  been  al- 
ready held  to  be  a  violation  of  the  Federal 
Constitution. 

We  think  the  true  construction  of  the  stat- 
ute requires  us  to  hold  that  the  resident  own- 
er of  a  mortgage  would  be  postponed  in  itc 
payment  in  favor  of  those  debts  made  or  ow- 
ing by  the  corporation  prior  to  the  filing  and 
registration  of  his  mortgage.  In  other 
pordSithat  the  Tennessee  general  creditor  has 
the  same  right  of  preference  as  against  a  res- 
ident mortgagee  that  he  has  against  a  non- 
resident, and  the  same  burden  that  is  placed 
upon  nonresident  mortgagees  and  judgment 
creditors  is  by  the  statute  placed  upon  resi- 
dent mortgagees  and  judgment  'creditors. 
We  do  not  think  that  this  construction  leads 
to  any  absurd  result. 

It  is  urged  that  if  it  were  to  be  so  con- 
strued, a  Tennessee  creditor  who  had  no 
mortgage  or  judgment  would  share  with  all 
other  unsecured  Tennessee  creditors  in  the 
assets  of  the  insolvent  company,  but  that  if 
he,  being  such  creditor,  took  a  judgment  or 
mortgage  as  a  security  for  the  payment  of 
his  debt,  he  would  thereby  lose  his  right  to 
share  with  the  other  resident  nonsecured 
creditors,  and  the  latter  would  have  a  pre- 
ferred right  of  payment  over  him  for  all 
debts  of  the  company  existing  at  the  time  of 
the  registration  of  the  mortgage.  The  cred- 
itor, it  is  said,  would  thus  lose  his  right  as 
a  general  creditor,  and  he  would  obtain  no 
lien  by  his  mortgage  or  judgment  as  against 
those  creditors  of  whom  he  was  one  before  he 
took  his  mortgage. 

We  agree  that  a  construction  which  leads 
to  such  a  result  would  be  absurd,  but  such  a 
result  does  not  follow  from  our  construction 
of  the  statute.  When  the  Tennessee  credit- 
or takes  his  mortgage  or  recovers  his  judg- 
ment to  secure  an  existing  indebtedness,  a 
new  debt  is  not  thereby  created,  but  he  has 
siinplv  received,  or  obtained,  a  security  for 
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its  payment,  and  a  preference  as  against  all 
other  creditors  whose  debts  may  accrue  sub- 
sequently to  the  filing  and  registration  of  his 
mortgage  or  the  recovery  of  his  judgment. 
He  gains  no  priority  over  existing  creditors 
of  his  class  by  taking  a  mortgage  or  judg- 
ment. The  debts  existing  at  that  time,  in- 
cluding his  own,  are  to  be  paid;  and  it  is 
only  against  debts  subsequently  incurred 
that  the  mortgage,  or  the  judgment,  has  a 
preferential  lien.  If  the  debt  for  which  he 
took  the  mortgage  existed  prior  to  the  exe- 
cution thereof,  the  mortgagee  did  not,  by 
taking  his  mortgage,  lose  his  right  to  share 
with  the  other  unsecured  creditors;  but  he 
did  not  acquire  the  right  to  assert  the  lien 
of  his  mortgage  in  pre^rence  to  and  aga.ust 
those  creditors  whose  debts  existed  at  the 
time  of  its  registration.  His  rights  as  a 
general  creditor  of  the  land  company,  exist- 
ing prior  to  the  registration  of  the  mortgage, 
were  not  in  any  manner  lost  or  affect^  by 
the  mortgage.  He  cannot  assert  the  lien  of 
his  mortgage  against  prior  creditors,  but  he 
does  not  lose  his  own  right  as  a  prior  credit- 
or *by  taking  the  mortgage.  Although  the[302] 
act  was  evidently  passed  for  the  purpose  of 
awarding  certain  preferences  to  Tennessee 
over  foreign  creditors,  yet  we  see  nothing  in 
its  general  purpose  which  requires  us  to 
consider  the  act  as  making  a  distinction  in 
favor  of  a  Tennessee  mortgagee  as  against  a 
nonresident  mortgagee. 

While  the  effect  of  this  construction  de- 
prives both  classes  of  mortgagees,  in  case  of 
insolvency  of  the  mortgagor,  of  any  benefit 
from  their  mortgages  as  against  resident 
nonsecured  creditors,  existing  when  the 
mortgages  were  registered,  yet,  at  the  same 
time,  it  permits  such  mortgagees  to  share  in 
the  distribution  of  assets  with  such  unse- 
cured creditors,  provided  their  own  debte  ex- 
isted prior  to  the  taking  of  the  mortgage, 
and  did  not  spring  into  existence  simultane- 
ously with  the  mortgage. 

The  rights  of  Carhart  as  a  secured  cred- 
itor must  be  adjusted  with  reference  to 
these  views.  If  his  secured  debt,  or  any  por- 
tion thereof,  dtd  in  fact  exist  prior  to  his 
mortgage,  he  is  entitled  to  share  with  other 
unsecured  creditors  who  are  residents  of  the 
state  of  Tennessee. 

Plaintiff  in  error  Carhart  also  insiste  that 
section  5  of  the  act  of  1877  violates  section  1 
of  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  in  that  it  de- 
prives the  nonresident  mortgagee  of  his  prop- 
erty without  due  process  of  law. 

We  are  unable  to  perceive  any  foundation 
for  the  claim,  and  we  think  the  question  has 
been  already  so  decided  in  Blake  v.  McClung, 
which  we  have  so  frequently  referred  to.  It 
was  stated  in  that  case,  at  page  260,  L.  ed. 
p.  440,  Sup.  Ct.  Rep.  p.  173: 

"It  does  not  follow  that,  within  the  mean- 
ing of  that  amendment  [14], the  judgment  be- 
low deprived  the  Virginia  corporation  of 
property  without  due  process  of  law,  simply 
because  ite  claim  was  subordinated  to  the 
claims  of  the  Tennessee  creditors.  That  cor- 
poration was  not,  in  any  l^al  sense,  deprived 
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of  iU  claim,  nor  was  its  right  to  reach  the 
assets  of  the  British  corporation  in  other 
states  or  countries  disputed.  It  was  only 
denied  the  ri^^t  to  participate  upon  terms 
of  equality  with  Tennessee  creditors  in  the 
distrihution  of  particular  assets  of  another 
corporation  doing  business  in  that  state.  It 
had  notice  of  the  proceedings  in  the  state 
(803]court,  became  a  party  to  those  'proceedings, 
and  the  rights  asserted  by  it  were  adjudi- 
cated. If  the  Virginia  corporation  cannot 
invoke  the  protection  of  the  2d  section  of  ar- 
ticle4  of  the  Constitution  of  the  United  States 
rdating  to  the  privileges  and  immunities  of 
citizens  in  the  several  states,  as  its  ooplain- 
tifTs  in  error  have  done,  it  is  because  it  is  not 
a  citizen  within  tho meaning  of  that  section; 
and  if  the  state  court  erred  in  its  decree  in 
reference  to  that  corporation,  the  latter  can- 
not be  said  to  have  been  thereby  deprived  of 
its  property  without  due  process  of  law  with- 
in the  meaning  of  the  Constitution." 

That  language  fits  this  case.  The  prin- 
ciple is  not  altered  by  the  fact  that  in  this 
case  the  creditor  had  a  mortgage  which  was 
postponed,  while  in  the  case  cited  his  debt 
was  unsecured,  but  it  was  also  postponed  to 
the  Tennessee  creditor. 

Nor  can  we  see  that  there  has  been  any  de- 
nial by  the  state  of  Tennessee  to  any  person 
within  its  jurisdiction  of  the  equal  protec- 
tion of  the  laws.  Upon  this  point  sJso  we 
refer  to  the  same  case  of  Blake  v.  McClung, 
where,  at  page  260,  the  question  is  decided. 

These  two  last  points  would  apply  also  to 
the  mortgage  of  the  Travelers'  Insurance 
Company.  That  company,  being  a  corpora- 
tion of  the  state  of  Connecticut,  could  not 
raise  the  question  of  a  denial  of  any  privilege 
or  immunity  as  such  citizen,  under  the  pro- 
vision of  section  2,  article  4,  of  the  Constitu- 
tion. Blake  V.  UcClung,  172  U.  S.  239,  43  Ij. 
ed.  432,  19  Sup.  Ct.  Rep.  165.  But  the  ques- 
tions as  to  the  deprivation  of  property  with- 
out due  process  of  law  and  of  being  denied 
the  equal  protection  of  the  laws  are  raised 
by  that  corporation,  and  must  be  decided  in  a 
way  similar  to  the  case  of  Carhart. 

With  the  exception  of  Carhart  as  a  non- 
resident unsecured  creditor,  we  do  not  see 
that  the  plaintiffs  in  error  herein  have  any 
right  to  complain  of  the  decree  of  tiie  su- 
preme court  of  Tennessee,  but  as  such  non- 
resident unsecured  creditor  he  has  the  right 
to  share  in  the  distribution  of  the  assets  of 
the  Carnegie  Land  Company  upon  the  same 
level  as  like  creditors  of  the  company  who  are 
residents  of  the  state  of  Tennessee;  and  as 
the  decree  below  denies  him  that  right,  it 
must  be  reversed  as  to  him  for  that  reason, 
[S04]and  the  case  remanded  to  the  supreme  *court 
of  the  state  for  further  proceedings  not  in- 
consistent with  this  opinion. 

So  ordered. 


3fr.  Justice    Breww  and    Mr.  Justice 
WMte  did  not  hear  Uie  argument,  and  took 
no  part  in  the  decision  of  this  case. 
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JOHN  FITZPATRICK,  Plff.  in  Brr^ 

V. 

UNITED  STATES. 

(See  S.  C.  Beporter's  ed.  804-416.) 

Error  to  territorial  oourt — auffioienoy  of  in- 
diotment  for  murder — evidence  to  connect 
several  persona  loith  crime — cross-exam- 
ination of  accused — ewamination  in  rebut- 
tal. 

1.  A  conviction  of  marder,  punishable  with 
death.  Is  a  conviction  of  a  capital  crime  with- 
in the  meaning  of  the  act  of  Congress  of 
March  3,  1891,  as  amended  by  the  act  of 
January  20,  1897,  providing  for  writs  of  error 
to  a  district  court  from  the  Supreme  Court  of 
the  United  States,  although  tb»]ary  are  given 
the  power  by  the  act  of  January  16,  1897,  to 
qualify  the  verdict  by  adding  the  words 
"without  capital  punishment,"  and  by  reason 
of  their  exercise  of  that  power  the  punish- 
ment acloally  Imposed  Is  imprisonment  for 
life. 

2.  An  Indictment  for  murder,  which  avers  that 
defendants  did,  with  deliberate  and  premedi- 
tated malice,  inflict  a  mortal  wound,  of  which 
the  victim  Instantly  died,  and  that  they 
killed  and  murdered  him  in  the  manner  and 
form  aforesaid.  Is  not  Insufficient  as  falling  to 
aver  deliberate  and  premeditated  malice  la 
the  killing,  under  Hill's  (Or.)  Ann.  Laws,  | 
1268,  which  provides  that  an  indictment  must 
contain  a  statement  of  the  acts  constituting 
the  offense.  In  ordlnsry  and  concise  languaga, 
without  repetition,  and  In  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  Is  Intended. 

8.  Evidence  of  any  fact  having  a  tendency  to 
connect  with  a  murder  either  one  of  several 
persona,  some  of  whom  are  not  on  trial,  is  ad- 
missible In  a  murder  trial,  where  there  Is 
some  evidence  tending  to  show  a  joint  action 
on  their  part  in  committing  the  crime,  al- 
though a  statement  by  either  of  them  after 
the  commission  of  the  crime  would  not  be  ad- 
missible against  others  who  were  not  present 
when  It  was  made. 

4.  An  accused  who  waives  his  constitutional 
privilege  of  silence,  takes  the  stand  In  his 
own  behalf,  and  testlfles  to  an  oMM,  may  be 
asked  on  cross-examination  as  to  svery  fact 
which  has  a  bearing  upon  his  whereabouts 
upon  the  night  when  the  crime  was  com- 
mitted, and  as  to  what  he  wore,  what  be  did, 
and  the  persons  with  whom  he  associated  that 
night. 

6.  Witnesses  are  properly  examined  by  the 
prosecution  in  rebuttal  with  respect  to  the 
effect  of  light  from  the  flash  of  a  revolver 
and  Its  sufficiency  tor  the  Identification  of  the 
person  firing  It,  where  the  defense  bss  pot  In 
a  calendar,  apparently  for  the  purpose  of 
showing  the  time  when  the  moon  rose  that 
night,  as  bsving  some  bearing  on  this  auea- 
tlon. 

[No.  490.] 

Buhmittad  Apnl   SO,   1900.    Decided    ilav 
M,  1900. 


NoT». — As  to  /urtsHotion  of  the  Supreme 
Oourt  to  revtew  territorial  decisions — see  note 
to  Miners'  Bank  v.  Iowa  ex  reJ.  District  Prose- 
cuting Attorney,  18  L.  ed.  U.  8.  867. 

A.S  to  fufflciencv  of  iiHtictment  for  murder — 
see  note  to  Bergemann  v.  Bscker,  89  L.  ed.  Xt. 
a.  845. 

As  to  crost-etfominotion  of  defendant  in 
crimintU  castK — see  People  v.  Tlce  (N.  T.)  15 
L.  R.  A.  669,  sad  note. 
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IN  ERBOR  to  tbe  District  Court  for  the 
District  of  Alaska  to  review  a  convictioii 
for  murder.    Afflrmed. 

Statement  by  Mr.  Justice  Browst 
[SOB]  "This  was  a  writ  of  error  to  reviewthecon- 
viction  of  Fitzpatrick,  who  was  jointly  in- 
dicted with  Henry  Brooks  and  William  Cor- 
bett  for  the  murder  of  Samuel  Roberta,  on 
March  13,  1898,  at  Dye*,  in  the  territory  of 
Alaska. 

The  indictment,  omitiang  the  formal  parts, 
was  as  follows: 

The  said  John  Fitzpatrick,  Henry  Brooks, 
and  William  Corbett,  at  or  near  Dyea,  with- 
in the  said  district  of  Alaska,  and  within  the 
Jurisdiction  of  this  court,  and  under  the  ex- 
clusive jurisdiction  of  the  United  States,  on 
the  13th  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
eight,  did  unlawfully,  wilfully,  knowingly, 
feloniously,  purposely,  and  of  deliberate  and 
premeditated  malice  make  an  assault  upon 
one  Samuel  Roberts;  and  that  they,  the  said 
John  Fitzpatrick,  Henry  Brooks,  and  Wil- 
liam Corbett,  a  certain  revolver,  then  and 
there  charged  vrith  gunpowder  and  leaden 
bollete,  which  said  revolver  they,  the  said 
John  Fitzpatrick,  Henry  Brooks,  and  Wil- 
liam Corbett,  in  their  hands  then  and  there 
had  and  held,  then  and  there  feloniousl;^, 
purposely,  and  of  deliberate  and  premedi- 
tated  malice  did  discharge  and  shoot  o£F  to, 
against,  and  upon  the  said  Samuel  Roberts; 
and  that  said  John  Fitzpatrick,  Henry 
Brooks,  and  William  Corbett  with  one  of  the 
bullets  aforesaid  out  of  the  revolver  afore- 
said then  and  there  by  force  of  the  gunpow- 
dtr  aforesaid  by  the  said  John  Fitzpatrick, 
Henry  Brooks,  and  William  Corbett,  dis- 
chargied  and  shot  off  as  aforesaid  then  and 
tbere  feloniously,  purposely,  and  deliberate 
and  premeditated  malice  did  strike,  pene- 
trate, and  wound  him,  the  said  Samuel  Rob- 
erts, in  and  upon  the  right  breast  of  him, 
the  said  Samuel  Roberts,  Uien  and  there  with 
the  leaden  bullet  aforesaid  so  as  aforesaid 
discharged  and  shot  out  of  the  revolver 
aforesaid  by  the  said  John  Fitzpatrick, 
Henry  Brooks,  and  William  Corbett,  in  and 
upon  the  right  breast  of  him  the  said  Samuel 
t800]Roberts  one  'mortal  wound,  of  which  said 
mortal  wound  he,  the  said  Samuel  Rob- 
erto, instantly  died;  and  so  the  grand 
Jurors  duly  selected,  impaneled,  sworn 
and  charged  as  aforesaid  upon  their 
oaths  do  say:  That  said  John  Fitz- 
patrick, Henry  Brooks,  and  William  Corbett 
did  then  and  there  Icill  and  murder  the  said 
Samuel  Roberts  in  the  manner  and  form 
aforesaid,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United 
States  of  America.    Burton  £.  Bennett, 

U.  S.  District  Attorney. 

After  a  demurrer  to  the  indictment,  which 
was  overruled,  and  a  motion  for  a  continu- 
ance, which  was  denied.  Brooks  and  Corbett 
moved  and  obtained  an  order  for  separate 
trials.  The  court  thereupon  proceeded  to 
the  trial  of  Fitzpatrick,  the  jury  returning 
178  V.  8. 


a,  verdict  of  guilty  "without  capital  punish- 
ment." Motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  were  entered,  heard,  and 
overruled,  and  defendant  sentenced  to  hard 
labor  for  life  in  the  penitentiary  at  San 
Quentin,  California.  To  review  such  judg- 
ment a  writ  of  error  was  sued  in  forma  pou- 
p«rM. 

Meaan.  A.  B.  Browne,  Alezaader 
BrlttoB,  and  Julius  Kaha  submitted  the 
cause  for  plaintiff  in  error: 

It  is  almost  universally  the  rule  that,  in 
an  indictment  for  murder,  the  purpose  to 
kill  must  be  specifically  averred  as  a  part  of 
the  description  of  the  offense.  Such  purpose 
is  an  essential  element  of  the  statutory 
crime,  although  not  essential  at  common 
law. 

10  Ene.  PI.  &  Pr.  p.  110;  State  v.  Brown, 
21  Kan.  38;  Sohaffer  v.  State,  22  Neb.  557, 
35  N.  W.  384. 

Where  an  intent  is  to  be  proved  in  order 
to  indicate  the  character  of  the  act, — as, 
when  there  is  an  attempt  or  assault  to  com- 
mit an  offense, — the  intent  must  be  averred 
and  must  be  attached  to  all  the  material  al- 
l^ations. 

Wharton,  Crim.  PI.  ft  Pr.  1  163a,  {  1063; 
Leonard  v.  Territory,  2  Wash.  Terr.  381,  7 
Pac.  872;  Bagan  v.  State,  10  Ohio  St.  459; 
State  V.  MeCormiok,  27  Iowa,  402;  Oom.  v. 
Boynton,  12  Cush.  409;  State  v.  Young,  65 
Kan.  349,  40  Pac  050;  Jetoell  v.  Territory, 
4  Okla.  63,  43  Pac.  1076;  Holt  v.  Territory, 
4  Okla.  76,  43  Pac.  1083;  Wright  v.  Terri- 
tory, 5  Okla.  78,  47  Pac  1069;  Slover  v.  Ter- 
ritory, 6  CMcla.  606,  40  Pac.  1009;  Evane  v. 
United  States,  163  U.  S.  584,  38  L.  ed.  830, 
14  Sup.  Ct  Rep.  934,  9.^9;  United  State*  v. 
Orvikehank,  92  U.  S.  642,  23  L.  ed.  588. 

The  testimony  of  the  witness  Ballard  was 
inadmissible  against  Fitzpatrick. 

Sparf  V.  United  States,  166  U.  S.  61,  30 
L.  ed.  343,  16  Sup.  Ct  Rep.  273. 

When  tiie  fact  of  a  conspiracy  has  been 
proved  or  established  by  reasonable  infer- 
ence, the  acts  and  declarations  of  one  con- 
spirator in  furtherance  of,  or  made  with  ref- 
erence to,  the  common  design,  are  admissible 
in  evidence  against  his  associates. 

2  Am.  &  Eng.  Enc.  L.  tit.  Conapiraoy,  p. 
806. 

Until  the  conspiracy  is  found  aliunde,  the 
acto  and  declarations  of  an  alleged  conspira- 
tor are  inadmissible  to  establish  the  connec- 
tion with  the  conspiracy,  of  one  charged  as  a 
co-conspirator. 

2  Am.  ft  Eng.  Enc  L.  tit.  Conapiraoy,  p. 
866. 

The  accused  may,  in  bis  direct  examina- 
tion, stop  at  any  point  he  chooses,  and  his 
constitutional  privilege  protecto  him  from 
cross-examination  on  any  point  not  touched 
upon  in  his  examination  in  chief. 

Slate  V.  Lurch,  12  Or.  99,  6  Pac  408 ; 
State  V.  Bacon,  13  Or.  143,  57  Am.  Rep.  8, 
9  Pac.  393;  .State  v.  Oallo,  18  Or.  426,  23 
Pac  264;  Cooley,  Const  Lim.  6th  ed.  384, 
386. 

The    cross-examination   of    the    accused 
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must  be  confined  to  the  matters  concerning 
which  he  testified  in  his  direct  examination. 

State  V.  Saundvrs,  14  Or.  300,  12  Pac.  441. 

As  murder  is  a  capital  offense  which  may 
be  punishable  with  death,  the  jurisdiction 
of  tnis  court  remains  to  review  such  convic- 
tion,  even  with  a  life  sentence  (under  the 
verdict  of  the  jury)  so  imposed. 

Be  Claaaen,  140  U.  S.  200,  35  L.  ed.  409, 
11  Sup.  Ct.  Rep.  735;  Logan  v.  United 
States,  144  U.  S.  263,  36  L.  ed.  429,  12  Sup. 
Ct  Rep.  617. 

Solieitor  Oeneral  Rleharda  submitted 
the  cause  for  defendant  in  error: 

The  indictment  was  sufficient. 

State  V.  Dougherty,  4  Or.  200;  United 
States  V.  Oruikshank,  92  U.  S.  542,  23  L.  ed. 
588. 

The  testimony  relating  to  Corbett  was 
clearly  competent,  not  for  the  purpose  o! 
connecting  Corbett  with  the  crime,  but  of 
showing  uie  entire  transaction. 

People  V.  Cleveland,  107  Mich.  367,  65  N. 
W.  216;  Ryan  v.  State,  83  Wis.  486,  53  N. 
W.  836;  State  v.  Strvble,  71  Iowa,  11,  32  N. 
W.  1;  Angley  v.  State,  35  Tex.  Crim.  Rep. 
427,  34  S.  W.  116;  State  v.  Shields,  46  Conn. 
256;  Phelps  v.  State,  15  Tex.  App.  45;  Fish- 
er V.  State,  73  Oa.  595. 

[806]     *Mr  Justice  Brows  delivered  the  opin- 
ion of  the  court: 

1.  A  suggestion  is  made  by  the  ^vem- 
ment  of  a  want  of  jurisdiction  in  this  case, 
upon  the  ground  that  it  is  not  one  of  a  "con- 
viction of  a  capital  crime"  within  S  5  of  the 
court  of  appeals  act  of  March  3,  1801  (26 
Stat  at  L.  826,  chap.  517 ) ,  as  amended  by  act 
of  January  20,  1897  (20  Stat  at  L.  492, 
ehap.  08),  specifying  the  cases  in  which  a 
writ  of  error  may  be  issued  directly  to  a  dis- 
trict court.  It  is  clear,  however,  that  as  S 
5330  of  the  Revised  Statutes  inflicts  the  pen- 
alty of  death  for  murder,  the  power  given 

(807]*the  jury  by  the  act  ot  January  15,  1897 
(29  SUt  at  L.  487,  chap.  29),  to  qualify  the 
verdict  of  guilty  by  adding  the  words  "with- 
out capital  punishment,"  does  not  malce  the 
crime  of  murder  anything  less  than  a  capi- 
tal offense,  or  a  conviction  for  murder  any- 
thing less  tiian  a  conviction  for  a  capital 
crime,  by  reason  of  the  fact  that  the  punish- 
ment actually  imposed  is  imprisonment  for 
life.  The  test  is  not  the  punishment  which 
««  imposed,  but  that  which  may  he  imposed 
under  the  statute.  As  was  observed  in  Re 
Claasen,  140  U.  S.  200,  205,  35  L.  ed.  409, 
411,  11  Sup.  Ct.  Rep.  735,  737,  with  respect 
to  infamous  crimes  under  the  court  of  ap- 
peals act  prior  to  its  amendment:  "A 
crime  which  is  punishable  by  imprisonment 
in  the  state  prison  or  penitentiary,  as  the 
crime  of  which  the  defendant  was  convicted, 
is  an  infamous  crime  whether  the  accused  is 
or  is  not  sentenced  or  put  to  hard  labor; 
and  that,  in  determining  whether  the  crime 
is  infamous,  the  question  is  whether  it  is 
one  for  which  the  statute  authorizes  the 
court  to  award  an  infamous  punishment,  and 
not  whether  the  punishment  ultimately 
awarded  is  an  infamous  one."  See  also  Eo 
parte  Wilson,  114  U.  S.  417,  426,  29  L.  ed. 
1080 


80,  02,  5  Sup.  Ct  Rep.  935 ;  Logan  v.  United 
States,  144  U.  S.  263,  308,  36  L.  ed.  429.  445, 
12  Sup.  Ct  Rep.  617;  The  Paquete  Habana, 
175  U.  S.  677,  682,  ante,  320,  20  Sup.  Ct 
Rep.  209;  Jlfo<e«  v.  United  States,  178  U.  S. 
458,  post,  1150,  20  Sup.  Ct.  Rep.  993. 
conviction  of  murder,  punishable  with  death, 
is  not  the  less  a  conviction  for  a  capital 
crime  by  reason  of  the  fact  that  the  jury,  in 
a  particular  case,  qualifies  the  punishment 

2.  The  first  question  raised  by  the  plain- 
till  in  error  relates  to  the  sufficiency  of  *.Uc 
indictment,  which  was  for  a  violation  of  Rev. 
Stat.  S  5339.  This  section,  eliminating  the 
immaterial  clauses,  declares  that  "every  per- 
son who  commits  murder  .  .  .  within 
any  fort  .  .  .  or  in  any  other  place  or 
district  of  country  under  the  exclusive  juriv 
diction  of  the  United  States  .  .  .  shall 
suffer  death."  This  section  does  not  define 
the  crime  of  murder,  but  prescribes  its  pun- 
ishment. 

By  §  7  of  an  act  providing  a  civil  govern- 
ment for  Alaska,  approved  May  17,  1884  (23 
Stat  atX.  24,  chap.  53),  it  is  enacted  "that 
the' general  laws  of  the  state  of  Oregon  now 
in  force  are  hereby  declared  to  be  the  law  in 
said  district,  so  far  as  the  same  may  be  ap- 
plicable, and  not  in  conflict  with  the  provi- 
sions of  this  act  or  the  laws  of  the  United 
States."  We  are,  therefore,  to  look  to  the 
law  of  Oregon  and  the  interpretation  put 
thereon  *by  the  highest  court  of  that  state,[308] 
as  they  stood  on  the  day  this  act  was  passed, 
for  the  requisites  for  an  indictment  for  mur- 
der, rather  than  to  the  rules  of  the  common 
law. 

By  Hill's  Annotated  Laws  of  Oregon,  S 
1268,  relating  to  criminal  procedure,  an  in- 
dictment must  contain: 

"1.  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indicbnent 
is  presented,  and  the  names  of  the  parties; 

"2.  A  statement  of  the  acts  constituting 
the  offense,  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  man- 
ner as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended." 

In  State  v.  Dougherty,  4  Or.  200,  the  su- 
preme court  of  that  state  had  held  tiiat  "the 
indictment  should  contain  such  a  specifica- 
tion of  acts  and  descriptive  circumstance*  as 
will,  upon  its  face,  fnc  and  determine  the 
identity  of  the  offense,  and  enable  the  court, 
by  an  inspection  of  the  record  alone,  to  de- 
termine whether,  admitting  the  truth  of  the 
specific  acts  charged,  a  thing  has  been  done 
which  is  forbidden  by  law." 

By  S  1270,  Hill's  Laws,  it  is  provided  that 
"the  manner  of  stating  the  act  constituting 
the  crime,  as  set  forth  in  the  appendix  to  this 
Code,  is  sufficient,  in  all  cases  where  the 
forms  there  given  are  applicable,  and  in  oth- 
er cases  forms  may  be  used  as  nearly  similar 
as  the  nature  of  the  case  will  permit;"  and 
in  an  appendix  to  this  section  the  following 
form  is  given  for  murder:  "And  purposely 
and  of  deliberate  and  premeditated  malice 
killed  C.  D.  by  shooting  him  with  a  gun  or 
pistol,  or  by  administering  to  him  poison, 
or,"  etc. 

It  will  be  noticed  that  i  1270  only  declare* 

178  u.  a. 


Digitized  by 


Google 


1899. 


FiTZFATBiCK  ▼.  TJnitkd  Statei. 


808-811 


that  the  form  given  in  the  appendix  is  suffi- 
cient in  al]  cases  where  the  forms  there  given 
are  applicable,  but  it  does  not  purport  to  be 
exclusive  of  other  forms  the  pl^ider  may 
choose  to  adopt.  It  does  not  declare  the  in- 
sufficiency of  other  forms,  but  merely  the 
sufficiency  of  those  contained  in  the  appen- 
dix. We  are  therefore  remitted  to  §  1268  to 
inquire  whether  the  indictment  contains  "a 
statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  with- 

[SOSlout  repetition,  'and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended."  This  section  was 
doubtless  intended  to  modify  to  a  certain  ex- 
tent the  strictness  of  the  common-law  in- 
dictment, and  simply  to  require  the  state- 
ment of  the  elements  of  the  offense  in  lan- 
guage adapted  to  the  common  understanding 
of  the  people,  whether  it  would  be  regarded 
aa  sufficient  by  the  rules  of  the  common  law 
or  not.  People  v.  Dolan,  0  Cal.  576;  People 
r.  Ah  Woo,  28  Cal.  205;  People  v.  Rodriguez, 
10  Cal.  50.  As  was  said  by  this  court  in 
Vnited  States  v.  Cruikshank,  02  U.  S.  558, 
23  L.  ed.  693:  "The  object  of  the  indict- 
ment is,  first,  to  furnish'  the  accused  with 
such  a  description  of  the  charge  against  him 
as  will  enable  him  to  make  his  defense,  and 
avail  himself  of  his  conviction  or  acquittal 
for  protection  against  a  further  prosecution 
for  the  same  cause;  and,  second,  to  inform 
the  court  of  the  facts  alleged,  so  that  it  may 
decide  whether  they  are  sufficient  in  law  to 
support  a  conviction,  if  one  should  be  had." 
The  indictment  in  this  case,  omitting  the 
immaterial  parts,  avers  that  the  accused 
"did  unlawfully,  wilfully,  knowingly,  fe- 
loniously, purposely,  and  of  deliberate  and 
premeditated  malice,  make  an  assault  upon 
one  Samuel  Roberts."  and  a  certain  loaded 
revolver  "then  and  there  feloniously,  pur- 
posely, and  of  deliberate  and  premeditated 
malice  did  discharge  and  shoot  off  to,  against, 
and  upon  the  said  Samuel  Roberts,"  and  one 
of  the  bullets  aforesaid,  discharged  as  afore- 
said, "feloniously,  purposely,  and  deliberate 
and  premeditated  malice  did  strike,  pene- 
trate, and  wound  him,  the  said  Samuel  Rob- 
erts, in  and  upon  the  right  breast,  .  .  . 
one  mortal  wound,  of  which  he,  the  said  Sam- 
uel Roberts,  instantly  died;"  and  further, 
that  the  defendants  "did  then  and  there  kill 
and  murder  the  said  Samuel  Roberts  in  the 
manner  and  form  aforesaid,  contrary,"  eto. 
Defendant  criticises  this  indictment  as 
failing  to  aver  deliberate  and  premeditated 
malice  in  killing  Roberts,  although  it  is 
averred  that  the  defendants  did,  with  delib- 
erate and  premeditated  malice,  inflict  a  mor- 
tal wound,  of  which  he  instantly  died,  and 
that  they  killed  and  murdered  him  in  the 
manner  and  form  aforesaid.  If,  as  alleged 
in  the  indictment,  they,  with  deliberate  and 
premeditated  malice,   shot   Roberts  in   the 

(S10]breast  with  a  'revolver,  and  inflicted  a  mor- 
tal wound,  of  which  he  instantly  died,  they 
would  be  presumed  to  contemplate  and  in- 
tend the  natural  and  probable  consequences 
of  such  act;  and  an  additional  averment  that 
they,  witii  deliberate  and  premeditated 
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malice,  intended  to  kill  him,  was  quite  un- 
necessary to  apprise  the  common  under- 
standing of  their  purpose.  If  they  purpose- 
ly inflicted  a  mortal  wound,  they  must  have 
intended  to  kill.  No  person  could  have  a 
moment's  hesitation  as  to  what  it  was  in- 
tended to  aver,  namely,  that  the  defendants 
had  been  guilty  of  a  deliberate  and  premed- 
itated murder ;  and  while  a  number  of  cases 
are  cited  which  lend  some  support  to  the  ar- 
gument of  the  defendant,  there  was  no  such 
statute  involved  as  §  1268  of  the  Oregon 
Code.  We  have  no  doubt  the  indictment  fur- 
nished the  accused  with  such  a  description 
of  the  charge  as  would  enable  him  to  avail 
himself  of  a  plea  of  former  jeopardy,  and 
also  to  inform  the  court  whether  the  facts 
were  sufficient  in  law  to  support  a  convic- 
tion, within  the  ruling  in  the  Oruikshanh 
Case.  While  we  should  hold  an  indictment 
to  be  insufficient  that  did  not  charge  in  defi- 
nite language  all  the  elemente  constituting 
the  offense,  we  have  no  desire  to  be  hyper- 
critical or  to  require  the  pleader  to  unduly 
repeat  as  to  every  incident  of  the  offense  the 
allegation  of  deliberateness  and  premedita- 
tion. We  are  bound  to  give  some  effect  to 
the  provisions  of  S  1208  in  ito  evident  pur- 
pose to  authorize  a  relaxation  of  the  extreme 
stringency  of  criminal  pleadings,  and  make 
that  sufficient  in  law  which  satisfies  the 
"common  understanding"  of  men. 

3.  Certain  exceptions  to  the  admission  of 
testimony  render  it  necessary  to  notice  the 
more  prominent  facte  of  the  case.  The  mur- 
der took  place  at  Dyea,  Alaska,  just  outeide 
the  cabin  of  Roberto.  Roberto  conducted 
certain  games  at  the  Wonder  Hotel  or  sa- 
loon, and  slept  in  his  cabin  across  the  street, 
about  150  feet  from  the  saloon.  Ross  and 
Brennan,  two  of  the  government  witnesses, 
were  employed  by  Roberto  in  connection  with 
the  games.  Ross  testified  that,  about  2 
o'clock  in  the  morning,  Roberts,  the  de- 
ceased, asked  the  witnesses  to  accompany 
him  from  Ute  Wonder  Hotel  to  the  cabin, 
and  to  carry  a  sack  of  money  used  at  the 
games.  Roberto  was  *in  the  habit  of  goingiSll] 
to  his  cabin  every  night  accompanied  by  a 
man  carrying  the  sadc.  They  entered  the 
cabin,  and,  while  Roberto  struck  a  mateh, 
something  suspicious  seemed  to  occur,  and 
both  stepped  outoide  the  door.  Instantly 
there  was  a  report  of  a  gun  inside  the  cabin. 
Roberto  crowded  witness  off  the  porch,  th« 
sack  of  money  fell  off  witness's  shoulder,  and 
he  fell  off  the  steps.  As  he  fell  he  heard  the 
report  of  a  pistol  from  outside  the  cabin,  and 
soon  heard  hurried  foototepe  close  to  him. 
He  then  heard  the  report  of  a  gun  from  in- 
side the  cabin,  and  in  a  few  seconds  a  njan 
came  out,  stood  on  the  porch,  raised  bis  gun 
and  fired  two  shoto  in  the  direction  of  the 
Wonder  Hotel,  turned  to  the  right  in  a 
leisurely  manner,  got  off  the  steps  and  dis- 
appeared behind  the  north  side  of  the  house. 
Witness  recognized  this  man  as  Fitzpatrick, 
the  defendant.  As  Fitzpatrick  disappeared, 
witness  called  for  help,  and  Brennan  and 
others  came  over  from  the  hotel  with  a  lan- 
tern.   Roberto  was  found  lying  on  his  back, 
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fatally  wounded,  and  almost   immediatdy 
died. 

Brennan,  who  was  at  the  hotel,  saw  Rob- 
erts start  with  Boss,  with  the  saclc,  to  go  to 
the  cabin.  In  a  few  minutes  he  heard  a  shot, 
and  started  toward  the  door,  but  before  he 
got  to  the  door  there  was  another  shot,  and, 
when  he  reached  the  pavement,  still  another, 
which  seemed  to  come  from  the  cabin.  Wit- 
ness ran  back  to  the  hotel,  got  a  gun  and  lan- 
tern, ran  across  the  street,  found  Ross  first, 
and  then  Roberts  on  his  back  dying.  There 
was  some  other  testimony  to  the  same  gen- 
eral effect. 

The  testimony  to  which  objection  was 
made  was  that  of  Ballard,  a  soldier  on  guard 
duty  nt  I^ea  on  the  night  of  the  occurrence, 
who  testified  that  about  2  o'clock  in  the 
morning  he  heard  four  or  five  shots  from 
the  direction  of  Roberts'  cabin  and  the  Won- 
der Hotel,  and  that  some  fifteen  or  twenty 
minutes  or  half  an  hour  thereafter,  a  man 
came  to  him.  "I  waa  in  the  cabin,  and  he 
rapped  on  the  door,  and  I  went  and  opened 
the  door  for  him,  and  he  said  he  would  like 
to  get  a  doctor.'  He  waa  shot.  ...  I 
directed  him  to  the  hospital  in  town,  and  he 
went  that  way."  Witness  said  that  he  did 
not  know  the  man,  but  was  afterwards  told 
that  his  name  was  Corbett  He  was  brought 
into  court,  but  witness  could  not  identify 
him  with  certainty. 
[91S]  'Objection  was  also  made  to  the  testimony 
of  Dr.  Price,  who  swore  that  about  3 
o'clodc  in  the  morning  Corbett  applied  to 
him  for  medical  assistance;  that  he  was 
woimded  in  the  right  shoulder,  and  witness 
was  in  attendance  upon  him  about  three 
weeks  or  a  month.  Also  to  the  testimony  of 
John  Cudihee,  deputy  United'  States  mar- 
shal, who  arrested  Fitzpatrick,  Brooks,  and 
Corbett  the  day  of  the  murder,  and  made  an 
investigation.  He  found  Roberts  in  his 
eabin  dead,  then  went  to  Fitzpatrick  and 
Corbett's  cabin,  and  found  there  a  lot  of 
shoes  and  clothing  covered  with  blood.  The 
witness  produced  the  shoes  in  evidence, 
pointed  out  which  pair  was  Fitzpatrick's 
and  which  was  Corbett's,  explained  that  Fitz- 
patrick had  identified  the  shoes  in  his  office, 
and  pointed  out  which  pair  was  Corbett's 
and  which  was  his.  Witness  also  pointed 
out  the  blood  stains  on  both  shoes.  Cor- 
bett's shoe  fitted  the  footprints  in  the  sand 
which  the  witness  found  in  the  rear  of  Rob- 
erts's cabin,  where  the  shooting  occurred. 
The  shoe  had  hobnails  in  it,  and  the  heel  of 
one  was  worn  off  so  the  print  in  the  sand  was 
a  peculiar  one. 

Objection  was  made  to  the  admission  of 
any  testimony  relating  to  the  acts  of  Cor- 
bett, and  especially  that  which  occurred  aft- 
er the  alleged  crime  had  been  committeS. 
No  direct  testimony  appears  in  the  record 
showing  the  presence  of  Corbett  at  the  cabin 
before,  during,  or  after  the  commission  of 
the  crime  for  which  Fitzpatrick  was  then  on 
trial.  Had  the  statement  of  Corbett,  that  he 
was  shot,  and  inquiring  for  a  doctor,  tended 
in  any  way  to  connect  Fitzpatrick  with  the 
murder,  it  would  doubtless  have  been  inad- 
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missible  against  him  upon  the  principle  an- 
nounced in  Bparf  v.  Vmted  States,  156  U.  8. 
51,  34  L.  ed.  343,  15  Sup.  Ct.  Rep.  273,  that 
statements  made  by  one  of  two  joint  de- 
fendants in  the  absence  of  the  other  defend- 
ant, while  admissible  against  the  party  mak- 
ing the  statement,  are  inadmissible  against 
the  other  party.  In  that  case  declarations 
of  Hansen  connecting  Sparf  with  the  homi- 
cide there  involved,  tending  to  prove  the 
guilt  of  both,  and  made  in  the  absence  of 
Sparf,  were  held  inadmissible  against  the 
latter.  This  is  a  familiar  principle  of  law; 
but  the  statement  of  Ballard  was  not  within 
this  rule.  Corbett  had  evidently  been 
wounded,  and  was  asking  for  a  doctor.  His 
accompanying  statement  that  he  was  shot 
was  clearly  competent  *to  explain  his  condi-[818i 
tion,  and  had  no  tendency  whatever  to  con- 
nect Fitzpatrick  with  the  transaction.  This 
statement,  as  well  as  that  of  Dr.  Price,  to  the 
effect  that  he  found  Corbett  with  a  Vound  ' 
in  his  right  shoulder,  and  that  of  Cudihee 
as  to  finding  a  lot  of  shoes  and  clothing  cov- 
ered with  blood,  and  connecting  one  pair  of 
these  shoes  with  the  footprints  found  near 
Roberts's  cabin,  were  all  facts  connected  with 
the  crime  which  the  government  was  entitled 
to  lay  before  the  jury.  Fitzpatrick  and  Cor- 
bett roomed  together.  Their  bloody  clothes 
and  shoes  were  found  in  their  cabin  the 
morning  after  the  murder.  Brooks  had 
roomed  with  them.  Brooks  and -Corbett  in 
their  affidavit  for  a  continuance  swore  in 
effect  that  they  were  together  that  night, 
and  attempted  to  establish  a  joint  alibi. 

There  was  no  doubt  that  a  homicide  had 
been  committed,  and  it  was  the  province  of 
the  jury  to  determine  whether  the  defend- 
ant was  a  guilty  party.  Any  fact  which  had 
a  bearing  upon  this  question,  immediate  or 
remote,  and  occurring  at  any  time  before  the 
incident  was  closed,  was  proper  for  the  con- 
sideration of  the  jury.  Of  course,  state- 
ments made  in  the  absence  of  Fitzpatrick 
implicating  him  with  the  murder  would  not 
be  competent,  but  none  such  were  admitted ; 
but  any  act  done,  whether  in  Fitzpatrick's 
presence  or  not,  which  had  a  tendency  to 
connect  him  with  the  crime,  waa  proper  for 
the  consideration  of  the  jury,  and  the  fact 
that  Corbett  was  not  then  on  trial  is  imma- 
terial in  this  connection.  As  there  waa 
some  evidence  tending  to  show  a  joint  ac- 
tion on  the  part  of  the  three  defendants,  any 
fact  having  a  tendency  to  connect  them  with 
the  murder  was  competent  upon  the  trial 
of  Fitzpatrick.  The  true  distinction  is  be- 
tween statements  made  after  the  fact,  which 
are  competent  only  against  the  party  mak- 
ing the  statement,  and  facts  connecting 
eiuier  party  with  the  crime  which  are  com- 
petent as  a  part  of  the  whole  transaction. 
In  the  trial  of  either  party  it  is  proper  t« 
lay  before  the  jury  the  entire  affair,  includ- 
ing the  acts  and  conduct  of  all  the  defendants 
from  the  time  the  homicide  was  first  con- 
templated to  the  time  the  transaction  was 
closed.  It  may  have  a  bearing  only  against 
the  party  doing  the  act,  or  it  may  have  a  re- 
moter bearing  upon  the  other  defendants: 
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_  but  Buch  as  it  is,  it  is  competent  to  be  laid 
'  before  the  jury. 

[814]  •In  Petypie  v.  Cleveland,  107  Mich.  367,  65 
N.  W.  216,  error  was  assigned  by  the  defend- 
ant in  permittinK  the  prosecution  to  show 
the  acts  of  one  Mehan,  jointly  indicted  with 
Cleveland  in  the  affray;  his  appearance  on 
Uie  way  to  Jackson,  and  on  the  succeeding 
days;  the  excuse  he  gave  for  his  then  con- 
dition, and  the  result  of  an  examination  of 
his  clothing.  But  the  court  said:  "It  is 
apparent  from  the  testimony  that  the  three 
parties,  when  Uiey  left  Jackson,  had  ar- 
ranged to  engage  in  this  robbery,  .  .  . 
and  the  arrangement  had  been  carried  out  so 
far  as  they  were  able  to  do  so.  It  was 
therefore  proper  to  show  the  condition  of 
Mehan,  who  was  not  on  trial  for  the  purpose 
of  establishing  his  identity  as  one  of  the 
men  who  accompanied  the  respondent  Cleve- 
land from  Jackson  to  Somerset  Center,  thus 
identifying  the  latter's  connection  with  the 
robbery." 

So,  in  Anglen  v.  State,  35  Tex.  Crim.  Rep. 
427,  34  S.  W.  116,  error  was  assigned  upon 
the  admission  of  testimony  to  show  the 
character  of  shoes  Rice  (who  was  connected 
with  the  transaction  but  not  jointly  in- 
dicted) had  on  when  arrested  the  day  after 
the  assault.  One  ground  of  the  objection 
was  that  Rice  was  not  jointly  indicted  with 
Angley.  When  Rice  was  arrested  and  his 
shoes  examined  it  was  found  that  one  of 
them  had  a  hole  in  the  sole  fitting  a  corre- 
sponding peculiarity  in  the  track  found  up- 
on the  ground.  The  court  held  this  testi- 
mony proper,  though  Rice  was  separately  in- 
dicted, because  the  conspiracy  had  been 
shown.  This  was  a  circumstance  tending  to 
show  that  he  was  one  of  the  parties  present 
at  the  time  the  assault  was  committed.  ■ 

4.  Error  is  also  assigned  in  not  restricting 
the  cross-examination  of. the  plaintiff  in  er- 
ror. Defendant  himself  was  the  only  wit- 
ness put  upon  the  stand  by  the  defense,  who 
was  connected  with  the  transaction;  and  he 
was  asked  but  a  single  question,  and  that 
related  to  his  whereabouts  upon  the  night 
of  the  murder.  To  this  he  answered:  "I 
was  up  between  Clancy's  and  Kennedy's.  I 
had  been  in  Clancy's  up  to  about  half-past 
twelve  or  one  o'clock — about  one  o'clock,  I 
guess.  I  went  up  to  Kennedy's  and  had  a 
few  drinks  with  Captain  Wallace  and  Billy 
Kennedy,  and  I  told  them  I  was  getting 
kind  of  full  and  I  was  going  home,  and  along 
about  quarter  past  one  Wallace  brought  me 
down  about  as  far  as  Clancy's,  and  then  he 

[S15]tookme  down  *to  the  cabin  and  left  me  in  the 
cabin,  and  we  wound  the  alarm  clock  and  set 
it  to  go  off  at  six  o'clock,  and  I  took  off  my 
shoes  and  lay  down  on  the  bunk  and  woke 
up  at  six  o'clock  in  the  morning,  and  went 
up  the  street." 

On  cross-examination  the  government  was 
permitted,  over  the  objection  of  defendant's 
counsel,  to  ask  questions  relating  to  the  wit- 
ness's attire  on  the  night  of  the  shooting, 
to  his  acquaintance  with  Corbett,  whether 
Corbett  had  shoes  of  a  certain  kind,  whether 
witness  saw  Corbett  on  the  evening  of  March 
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12,  the  night  preceding  the  shooting,  whether 
Corbett  roomed  with  Fitzpatrick  in  the  la^ 
ter's  cabin,  and  whether  witness  saw  anyons 
else  in  the  cabin  besides  Brooks  and  Corbett. 
The  court  permitted  this  upon  the  theory 
that  it  was  competent  for  the  prosecution  to 
show  every  movement  of  the  prisoner  during 
the  night,  the  character  of  his  dress,  the 
places  he  had  visited,  and  the  company  he 
had  kept. 

Where  an  accused  party  waives  his  consti- 
tutional privilege  of  silence,  takes  the  stand 
in  his  own  behalf  and  makes  his  own  state- 
ment, it  is  clear  that  the  prosecution  has  a 
right  to  cross-examine  upon  such  statement 
with  the  same  latitude  as  would  be  exercised 
in  the  case  of  an  ordinary  witness,  as  to  the 
circumstances  connecting  him  with  the  al- 
leged crime.  While  no  inference  of  guilt  can 
be  drawn  from  his  refusal  to  avail  himself 
of  the  privll^e  of  testifying,  he  has  no  right 
to  set  forth  to  the  jury  all  the  facts  which 
tend  in  his  favor  without  laying  himself 
open  to  a  cross-examination  upon  those 
facts.  The  witness  having  sworn  to  an  alihi, 
it  was  perfectly  competent  for  the  govern- 
ment to  cross-examine  him  as  to  every  fact 
which  had  a  bearing  upon  his  whereabouts 
upon  the  night  of  ttte  murder,  and  as  to  what 
he  did  and  the  persons  with  whom  he  asso- 
ciated that  night.  Indeed,  we  know  of  no 
reason  why  an  accused  person  who  takes  the 
stand  as  a  witness  should  not  be  subject  to 
cross-examination  as  other  witnesses  are. 
Had  another  witness  been  placed  upon  the 
stand  by  the  defense,  and  sworn  that  he  was 
with  the  prisoner  at  Clancy's  and  Kennedy's 
that  night,  it  would  clearly  have  been  com- 
petent to  ask  what  the  prisoner  wore,  and 
whether  the  witness  saw  Corbett  the  same 
night  or  the  night  before,  and  whether  they 
were  fellow  'occupants  of  the  same  room. [310] 
While  the  court  would  probably  have  no  pow- 
er of  compelling  an  answer  to  any  question, 
a  refusal  to  answer  a  proper  question  put 
upon  cross-examination  has  been  held  to  be 
a  proper  subject  of  comment  to  the  jury 
(State  V.  Oher,  52  N.  H.  459) ;  and  it  is  also 
held  in  a  large  number  of  cases  that  when  an 
accused  person  takes  the  stand  in  his  own 
behalf,  he  is  subject  to  impeachment  like 
other  witnesses.  If  the  prosecution  should 
go  farther  and  compel  the  defendant,  on 
cross-examination,  to  write  his  own  name  or 
that  of  another  person,  wh«i  be  had  not  tes- 
tified in  reference  thereto  in  his  direct  exam- 
ination, the  case  of  State  v.  Lurch,  12  Or.  99, 
6  Pac.  408,  is  authority  for  saying  that  this 
would  be  error.  It  would  be  a  clear  case  of 
the  defendant  being  compelled  to  furnish 
original  evidence  against  himself.  State  v. 
Saunders,  14  Or.  300,  12  Pac.  441,  is  also 
authority  for  the  proposition  that  he  cannot 
be  compelled  to  answer  as  to  any  facts  not 
relevant  to  his  direct  examination. 

6.  Error  is  also  assigned  to  the  action  of 
the  court  in  permitting  the  government  to 
call  and  examine  witnesses  in  rebuttal  with 
respect  to  the  effect  of  light  from  the  flash 
of  a  revolver,  and  whether  such  light  would 
be  sufficient  to  enable  a  person  firing  the  re- 
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Tolver  to  be  identified.  One  of  the  witnesses, 
Ross,  testified  on  cross-examination  that  al- 
though the  night  was  dark,  he  identified 
Fitzpatridc  by  the  flash  of  the  pistol  shots. 

Ilad  the  defense  put  in  no  evidence  what- 
ever upon  the  subject,  the  question  would 
have  been  presented  whether  it  was  or  was 
not  a  matter  of  discretion  for  the  oourt  to 
admit  this  testimony  in  rebuttal ;  but  in  view 
of  the  fact  that  the  defense  put  in  a  calen- 
dar apparently  for  the  purpose  of  showing 
the  time  that  the  moon  rose  that  night  aa 
having  some  bearing  upon  this  question, 
tiiere  was  no  impropriety  in  putting  in  this 
testimony. 

There  was  no  error  committed  upon  the 
trial  prejudicial  to  the  defendant,  and  the 
judgment  of  the  District  Oourt  is  therefore 
affirmed. 


18171'Ba.   parte    UNION     STEAMBOAT   COM 
PANY,  Petitioner. 

(See  8.  C.  Reporter's  ed.  817-320.) 

Mandamus — to  compel  obedienoe  to  mandate 
— questions  open  under  mandate. 

1.  The  decision  by  an  Inferior  conrt  upon  auy 
matter  left  open  by  tbe  mandate  and  opin- 
ion of  a  bigber  court  can  be  reviewed  only 
upon  a  new  appeal,  and  not  by  mandamus. 

3.  A  question  as  to  tbe  recoupment  of  one 
balf  tbe  damages  to  a  cargo  from  a  moiety 
of  damages  awarded  to  one  of  tbe  vessels  In 
collision.  If  not  raised  or  passed  upon  on  an 
appeal  wbicb  directs  a  decree  for  a  division 
of  tbe  damages  between  the  vessels  wblcb 
are  beld  to  be  In  fault,  remains  open  for  dc 
termination  by  tbe  lower  court  under  a  man- 
date to  enter  a  decree  In  conformity  to  the 
opinion  on  appeal.  , 

[No.  12,  Original.] 

Submitted  May  U,  1900.    Decided  May  SS, 
1900. 

PETITION  for  writ  of  mandamus.   Denied. 

Statement  by  Mr.  Justice  Browai 
(317]  *This  was  a  petition  for  a  writ  of  manda- 
mus to  the  district  court  for  the  eastern  dis- 
trict of  Michigan,  commanding  it  to  set  aside 
a  decree  entered  in  tbe  case  of  The  New 
York,  175  U.  S.  187,  anti,  126,  20  Sup. 
Ct.  Kep.  67,  and  enter  a  decree  dividing  the 
damages  equally,  so  that  petitioner  would 
not  be  decreed  to  pay  more  than  one  half 
tbe  total  damages  arising  out  of  the  collision 
between  the  New  York  and  the  Conemaugh, 
with  interest  thereon  not  exceeding  5  per 
cent  per  annum. 

Upon  the  opinion  of  this  court  in  the  case 
of  the  New  York  being  filed,  a  mandate  is- 


Note. — At  to  mandamiu  to  inferior  tribunat 
— Bee  State  ex  rel.  Bayba  v.  Kansas  City  Ct.  of 
Appeals  (Mo.)  3  L.  R.  A.  476,  and  note. 

.1*  to  maniamua  In  aid  of  appeal — see  note 
to  Lewis  V.  Baltimore  &  L.  R.  Co.  10  C.  C.  A. 
460. 

At  to  mondamtM,  when  the  proper  remtdy 
and  when  not — see  note  to  United  States  ex 
rel.  International  Contracting  Co.  v.  Lament, 
89  L.  ed.  U.  8.  303 :  Ifaony  v.  Sllllman,  4  U 
ed.  U.  S.  263. 
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sued  that  the  decree  of  the  court  of  appeal* 
be  reversed,  and  the  case  remanded  to  tli« 
district  court,  with  direction  "to  enter  a  de- 
cree in  conformity  with  the  opinion  of  this 
court,  with  interest  at  the  same  rate  per  an- 
num that  decrees  bear  in  the  stete  of  Mich- 
igan." Upon  the  case  coming  on  to  be 
heard  in  the  district  court,  the  petitioner, 
the  Union  Steamboat  Company,  owner  of  the 
propeller  New  York,  submitted  a  decree  to 
the  effect  that  both  vessels  were  in  fault  for 
the  collision,  and  that  the  damages  result- 
ing therefrom  be  equally  divided  between  the 
Erie  &  Western  Transportation  Company, 
owner  of  the  Conemaugh,  and  the  Union 
Steamboat  Company,  owner  of  the  New 
York;  that  such  damages  amounted  in  all  to 
the  sum  of  $74,319.49,  of  which  certain  in- 
tervening underwriters  of  the  cargo  were  en- 
titled to,  and  recovered  from  the  steamboat 
company,  $19,841.56;  that  "the  transporta-[3i9] 
tion  company,  as  trustees  for  the  underwrit- 
ers and  owners  of  the  cargo  of  the  Cone- 
maugh, not  intervening,  suffered  damages  in 
the  sum  of  $19,027.67;  that,  as  owner  of 
the  propeller,  it  had  suffered  damages  in  the 
sum  of  $30,508.46,  aggregating  the  sum  of 
$50,136.13;  that  the  transportation  company 
recover  of  the  petitioner  one  half  of  $50,136.- 
13,  less  one  half  the  sum  of  $19,841.56,  de- 
creed to  be  paid  to  the  intervening  petition- 
ers, etc. 

The  court,  however,  declined  to  enter  this 
decree;  refused  to  permit  the  petitioner  to 
recoup  any  sum  that  it  might  pay  to  the 
owners  or  underwriters  of  the  cargo  of  the 
Conemaugh,  from  any  sum  that  was  due 
from  the  steamboat  company  for  damages 
sustained  by  the  Conemaugh,  so  that  such 
company  was  compelled  to  pay  of  the  total 
damages  about  76  per  cent  instead  of  50  per 
cent  thereof. 

Messrs.  C.  E.  Kremer,  H.  C.  Wismer, 
F.  C.  Harrey,  and  O.  W.  Jobnaon  sub- 
mitted the  cause  for  petitioner. 

Messrs.  Harrejr  D.  G«iililer,  and  F.  8. 
Masten  submitted  the  cause  for  respondent. 
Mr.  8.  H.  Holding  was  with  them  on  the 
brief. 

Mr.  Frank  H.  Canfleld  submitted  the 
cause  for  intervening  underwriters. 

•Mr.  Justice  Brown  delivered  the  opin-[318] 
ion  of  the  court: 

Petitioner  applies  for  this  writ  of  man- 
damus upon  the  ground  that  the  district 
court  refused  to  enter  a  decree  in  conform- 
ity with  the  opinion  of  this  court  dividing 
the  damages,  but  in  effect  entered  a  decree 
imposing  upon  the  Union  Steamboat  Com- 
pany, the  petitioner,  about  76  per  cent  of 
the  damages  occasioned  by  the  collision. 

The  duty  of  an  inferior  court  upon  receiv- 
ing the  mandate  of  this  court  is  nowhere 
better  described  than  by  Mr.  Justice  Bald- 
win in  an  early  case  upon  that  subject  {Sib- 
hold  V.  United  States,  12  Pet.  488,  492,  9 
L.  ed.  1167,  1169):  "Whatever,"  said  he, 
"was  before  the  court,  and  is  disposed  of, 
is  considered  as  finally  'settled.  The  infe-[318] 
rior  court  is  bounS  by  the  decree  as  the  law 
of  the  case,  and  must  carry  it  into  execution 
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kceording  to  the  mandate.  They  cannot 
vary  it  or  examine  it  for  any  other  purpose 
than  execution ;  or  give  any  other  or  further 
relief;  or  review  it  upon  any  matter  decided 
on  appeal  for  error  apparent;  nor  intermed- 
dle with  it,  further  than  to  settle  so  much 
as  has  been  remanded.  ...  If  the  spe- 
cial mandate  directetd  hy  the  24th  section 
[of  the  judiciary  act]  is  not  obeyed  or  exe- 
cuted, then  the  general  power  given  to  'all 
the  courts  of  the  United  States  to  itoue  any 
writs  which  are  nece88ai7  for  the  exercise 
of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law,' 
by  the  14th  section  of  the  judiciary  act,  fair- 
ly arises,  and  a  mandamus  or  other  appro- 
priate writs  will  go,"  although  an  appeal 
will  also  sometimes  lie.  Perkins  v.  Fourni- 
quet.  14  How.  328.  330,  14  L.  ed.  441,  442; 
Milwaukee  d  U.  B.  Co.  v.  Sautter,  2  Wall. 
440,  443,  17  L.  ed.  860,  801.  See  also  Boyoe 
V.  Orundy,  9  Pet  276,  9  L.  ed.  127 ;  £ai  parte 
Dubuque  d  P.  R.  Co.  1  Wall.  69,  auh  nam. 
Dubuque  d  P.  B.  Co.  v.  Litchfield,  17  L.  ed. 
514 ;  Durant  v.  Essex  Co.  101  U.  S.  665,  25 
L.  ed.  961 ;  Re  Washington  d  O.  R.  Co.  140 
U.  S.  91,  36  L.  ed.  339,  11  Sup.  Ct  Rep. 
673;  City  Bank  v.  Hunter,  162  IJ.  S.  612,  38 
L.  ed.  534,  14  Sup.  Ct.  Rep.  075;  Re  City 
Nat.  Bank,  163  U.  8.  246,  38  L.  ed.  706,  14 
Sup.  Ct.  Rep.  804;  Re  Sanford  Fork  d  Tool 
Go.  160  U.  S.  247,  40  L.  ed.  414,  16  Sup.  Ct. 
Rep.  291 ;  Re  Potts,  166  U.  S.  263,  sub  nom. 
Re  0.  d  A.  Potts  d  Co.  41  L.  ed.  994,  17  Sup. 
Ct.  Rep.  620. 

It  is  equally  well  settled,  however,  that 
such  writ,  as  a  general  rule,  lies  only  where 
there  is  no  other  adequate  remedy,  and  that 
it  cannot  be  availed  of  as  a  writ  of  error. 
Re  Pennsylvania  Co.  137  U.  S.  451,  34  L. 
ed.  738,  li  Sup.  Ct.  Rep.  141;  Re  Morrison, 
147  U.  S.  14,  26,  37  L.  ed.  60,  65,  13  Sup.  Ct. 
Rep.  246;  En  parte  Des  Moines  d  M.  R.  Co. 
103  U.  S.  794,  26  L.  ed.  461 ;  Ex  parte  Bal- 
timore d  O.  R.  Co.  108  U.  S.  586,  27  L.  ed. 
812,  2  Sup.  Ct.  Rep.  876;  Re  Atlantic  City 
R.  Co.  164  U.  S.  633,  41  L.  ed.  679,  17  Sup. 
Ct.  Rep.  208.  The  inferior  court  is  jus- 
tified in  considering  and  deciding  any  ques- 
tion left  open  by  the  mandate  and  opinion  of 
this  court,  and  its  decision  upon  such  mat- 
ter can  only  be  reviewed  upon  a  new  appeal 
to  the  proper  court  {Re  Sanford  Fork  d  Tool 
Co.  160  U.  S.  247,  266,  40  L.  ed.  414,  416,  16 
Sup.  Ct.  Rep.  291) ;  and  the  opinion  of  this 
court  may  be  consulted  to  ascertain  exactly 
what  was  decided  and  settled.  West  v. 
Brashear,  13  Pet.  61,  10  L.  ed.  350; 
Wayne  County  Supers,  v.  Kennicott,  94 
U.  S.  498,  24  L.  ed.  260;  Oaines  v. 
Rugg,  148  U.  S.  228,  238,  244,  37  L. 
ed.  432,  435.  437,  13  Sup.  Ct.  Rep.  611; 
R«  Sanford  Fork  d  Tool  Co.  160  U.  S.  247, 
250,  40  L.  ed.  414,  416,  16  Sup.  Ct.  Rep.  291. 

The  libel  in  this  case  was  for  a  collision 
between  the  Conemaugh 'and  the  New  York. 
The  only  questions  decided  were  as  to  the 
respective  faults  of  the  two  vessels,  and  the 
claim  of  the  underwriters  upon  the  Cone- 
maugh's  cargo,  that  they  were  entitled  to  a 
recovery  to  the  full  amount  of  their  dam- 
ages against  the  New  York,  notwithstanding 
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the  Conemaugh  was  also  in  fault  for  the  col- 
lision. This  claim  was  sustained,  and  di- 
rections given  to  enter  a  decree  in  conform- 
ity to  the  opinion  of  this  court.  Such  de- 
cree was  entered,  dividing  the  damages  be- 
tween the  two  vessels,  and  awarding  to  the 
underwriters  of  the  cargo  a  full  recovery 
against  the  New  York.  It  may  be  true  that 
the  decree  holds  the  New  York  liable  for  76 
per  cent  of  the  entire  damages,  and  not  .jO 
per  cent,  but  this  results  from  the  fact  that 
she  was  primarily  held  for  the  entire  value 
of  the  cargo.  The  equal  division  applied 
only  to  the  vessels,  and,  upon  the  other  hand, 
if  petitioner  be  entitled  to  the  recoupment 
claimed,  it  would  apparently  result  in  an  af- 
firmative decree  in  its  favor.  But  no  ques- 
tion of  recouping  one  half  of  such  damages 
to  the  cargo  from  the  moiety  of  damages 
awarded  the  Conemaugh  was  made  by  coun- 
sel or  passed  upon  by  this  court.  It  is  now 
insisted  that,  under  the  cases  of  The  Chatta- 
hoochee, 173  U.  S.  540,  43  L.  ed.  801,  19 
Sup.  Ct.  Rep.  491;  and  The  Albert  Dumoia, 
177  U.  S.  240,  ante,  751,  20  Sup.  Ct.  Rep. 
695,  this  should  have  been  done.  This  may 
be  SO;  but  it  is  an  entirely  new  question, 
quite  unaffected  by  the  case  of  the  New  York, 
and  if  the  court  erred  in  refusing  to  allow 
such  recoupment,  the  remedy  is  by  appeal, 
and  not  by  mandamus.  Perhaps  a  manda- 
mus might  lie  to  review  the  allowance  of  in- 
terest, but  that  may  also  be  considered  on 
appeal. 

No  disobedience  of  the   mandate  having 
been  shown,  the  petition  must  be  denied. 


•JOHN  M.  WHEELER  et  al.,  Plifs.  in  Err.,[a21) 

V. 

NEW    YORK,    NEW    HAVEN,    &   HART- 
FORD RAILROAD  COMPANY. 

(See  8.  C.  Reporter's  ed.  321-326.) 

Error  to  state  court — Federal  question — oon- 
stitutionaUty  of  taking  of  land,  to  abolish 
grade  crossing — due  process  of  law. 

X.  A  claim  that  property  Is  taken  wltboat  da* 
process  of  law  when  condemned  under  a  spe- 
cial statate  for  the  abolition  of  grade  cross- 
ings, because  the  act  aatborlies  an  increase 


Note. — A*  to  jurisdiction  of  Federal  over 
state  courts;  necessity  of  Federal  question — 
see  notes  to  Hambllo  v.  Western  Land  Co.  87 
L.  ed.  U.  S.  267  ;  KIple;  v.  Illinois  ea  rel.  Akin, 
42  L.  ed.  U.  8.  898. 

.!«  to  what  is  a  Federal  question;  icken  oo»- 
sidered — see  note  to  Re  Bnchanan,  89  L.  ed.  U. 
8.  884. 

As  to  what  constitutes  due  process  of  laic — 
see  Kunts  v.  Sumption  (Ind.)  2  L.  R.  A.  655, 
and  note:  Be  Gannon  (R.  I.)  5  L.  R.  A.  359, 
and  note:  Ulman  v.  Baltimore  (Md.)  11  L.  R. 
A.  224,  and  note :  Oilman  v.  Tucker  (N.  Y.)  13 
L.  R.  A.  304,  and  note.  And  see  notes  to  Peo- 
ple V.  O'Brien  (N.  Y.)  2  L.  R.  A.  258 ;  Pearson 
V.  Tewdall,  24  L.  ed.  V.  8.  436 :  Wilson  T.  North 
Carolina  ex  rel.  Caldwell,  42  L.  ed.  V.  S.  865. 

As  to  UaMHtu  for  cost  of  cJianging  grade  of 
street  to  prevent  the  crossing  of  a  railroad  at 
grudc — see  Kelly  v.  Minneapolis  (Minn.)  26  L. 
R.  A.  (12,  and  note. 
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la  the  noinber  of  tracks,  and  requires  the 
city  to  pay  part  of  tbe  expeow  In  violation  of 
the  Stat*  Conatltutlon,  wblcb  problblti  dona- 
tions by  a  city  to  a  railroad  corporation, 
raises  a  Federal  qaestlon  for  tbe  purpose  of  a 
writ  of  error  from  tbe  Supreme  Court  of  tbe 
United  States  to  a  state  coarL 
S.  The  condemnation  of  property  under  a  spe- 
cial statute  for  tbe  abolition  of  grade  cross- 
ings Is  not  a  taking  of  the  property  of  the 
owners,  whether  as  property  owners  or  as 
taxpayers,  without  due  process  of  law,  by 
reason  of  tbe  fact  that  tbe  statute  authorizes 
an  Increase  In  the  number  of  tracks,  and  pro- 
vides (or  payment  of  part  of  tbe  expense  by 
the  city  In  which  the  property  Is  situated, 
whether  tbe  provision  for  payment  by  tbe 
city  Is  valid  under  tbe  state  Constitution  or 
not,  since  tbe  condemnation  of  tbe  property 
and  tbe  apportionment  of  the  cost  are  dis- 
tinct and  separable  portions  of  tbe  statute. 

[No.  634.] 

Bubmitted   May   U,  1900.      Decided   Uay 
28,  1900. 

IN  ERROR  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut  to  review 
a  decision  affirming  an  order  for  tbe  appoint- 
ment of  appraisers  under  a  statute  for  tbe 
abolition  of  grade  crossings.  Motion  to  dis- 
miss or  affirm.    Affirmed. 

See  same  case  below,  70  Conn.  326,  30  Atl. 
443. 

Statement  by  Mr.  Justice  Brown: 
[881]     "This  was  a  motion  to  dismiss  the  writ  of 
error,  and  in  default  thereof  to  affirm  tbe 
judgment  of  the  supreme  court  of  errors  of 
■     Connecticut 

The  case  originated  in  an  application  by 
the  railroad  company  to  the  judge  of  the  su- 
perior court  to  appoint  appraisers  to  esti- 
mate the  damages  that  might  arise  to  the 
plaintiffs  in  error  from  the  tolcing  of  certain 
real  estate  in  the  city  of  Bridgeport,  for  the 
purpose  of  carrying  out '  an  agreement  be- 
tween the  railroad  company  and  the  city  of 
Bridgeport  for  the  abolition  of  grade  cross- 
ings. This  agreement,  which  was  entered 
into  under  the  provisions  of  an  act  of  the 
general  assembly,  "providing  for  the  aboli- 
tion of  grade  crossings  in  Bridgeport,"  pro- 
vided the  manner,  plans,  method,  and  time  in 
[S88]*which  the  grade  crossings  should  be  abol- 
ished, and  the  proportion  of  the  cost  thereof 
to  be  borne  by  the  city  of  Bridgeport  and  the 
railroad  company — the  proportion  of  such 
cost  to  be  paid  by  the  city  being  one  sixth 
and  that  by  the  railroad  company  five  sixths, 
provided  the  total  cost  to  be  paid  by  the  city 
should  not  exceed  the  sum  of  $400,000. 

A  demurrer  to  the  application  Of  the  rail- 
road company  having  been  overruled,  and  a 
special  defense  in  the  answer  having  been 
stricken  out  as  irrelevant  and  impertinent, 
an  order  was  made  appointing  the  apprais- 
ers. An  appeal  was  taken  to  the  supreme 
court  of  errors,  which  affirmed  the  judgment 
of  the  judge  of  the  superior  court,  and  de- 
fendant sued  out  this  writ  of  error,  which  de- 
fendant in  error  moves  to  dismiss  for  want 
of  jurisdiction,  or  to  affirm  upon  the  ground 
that  the  (juestion  upon  whieh  the  jurisdiction 
depends  is  frivolous. 
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Uesars.  Robert  E.  De  Forest  and 
Oeorse  P.  Carroll  submitted  the  cause 
for  plaintiffs  in  error. 

Mr.  ^VlUiam  D.  Bisbop,  Jr^  submit- 
ted the  cause  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Brows  delivered  the  opinion[3SS] 

of  the  cipurt: 

Plaintiffs  assign  as  error  that,  in  view  of 
the  fact  that,  by  the  agreement  between  the 
city  and  the  railroad  company,  it  was  pro- 
vided that  the  city  should  pay  one  sixth  of 
the  entire  cost  of  the  land  required  for  the 
construction  of  a  four-track  road,  as  well  as 
of  all  damages  resulting  from  the  changes 
of  grade,  there  would  be  a  reimbursement  to 
tbe  company  for  expenses  in  doing  work  and 
acquiring  land  not  necessary  or  germane  to 
the  work  of  eliminating  crossings  at  grade 
of  the  two  present  main  tracks  over  the  nigh- 
ways;  and  that,  under  these  circumstances, 
the  condemnation  of  defendants'  property 
will  be  in  furtherance  of  a  scheme  whereby 
the  city  of  Bridgeport  will  contribute  and 
donate  to  such  company  the  credit,  money, 
and  property  of  the  city,  and  of  its  property 
owners  and  taxpayers,  in  aid  of  the  railroad 
company,  contrary  to  the  provisions  of 
twenty-flfth  amendment  to  the  Constitution 
of  'the  state  of  Connecticut,  and  the  taking[8S8] 
and  condemnation  of  said  Wheeler  and 
Howes'  said  property  will  be  a  taking  there- 
of without  due  process  of  law,  etc. 

1.  We  cannot  say  that  there  is  no  Federal 
question  in  this  case.  In  their  demurrer  to 
the    application  of    the  railroad    company 

Plaintiffs  in  error  relied  upon  the  unconstitu- 
ionality  of  this  special  act  of  Mm  Connecti- 
cut legislature  as  contravening  the  twenty- 
fifth  amendment  to  the  Constitution  of  the 
state,  and  the  Fourteenth  Amendment  of  the 
Federal  Constitution.  The  amendment  to 
the  state  Constitution  provides  as  follows: 
"That  no  county,  city,  town,  borough,  or  other 
municipality  shall  ever  subscribe  to  the  capi- 
tal stock  of  any  railroad  corporation,  or  be- 
come a  purchaser  of  the  bonds,  or  make  do- 
nation to,  or  loan  its  credit,  directly  or  in- 
directly, in  aid  of,  any  such  corporation." 

The  claim  was,  not  that  it  was  unconsti- 
tutional for  the  city  of  Bridgeport  to  pay  for 
a  part  of  the  work  for  grade  crossing  elimi- 
nation, but  that  the  pay  for  work  for  the  ben- 
efit of  the  company,  in  the  oonstrucUon  of  a 
four-track  road,  which  was  not  necessary  or 
germane  to  the  work  of  grade  crossing  elimi- 
nation, would  be  contrary  to  the  above 
amendment  to  the  state  Constitution;  and 
therefor^  that,  as  the  land  of  Wheeler  and 
Howes  was  to  be  taken  to  carry  out  a  part  of 
the  project,  to  be  paid  for  in  part  by  the  city, 
not  necessary  or  germane  to  the  work  of 
grade  crossing  elimination,  their  property 
would  be  taken  without  due  process  of  law. 
The  substance  of  the  defense  seems  to  have 
been  that  the  land  was  not  taken  soleljr  for 
the  purpose  of  abolishing  grade  crossings, 
but  also  for  the  purpose  of  laying  two  eztott 
tracks,  and  making  the  road  through  the  city 
of  Bridgeport  a  four-track  road  instead  of  an 
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ordinary  double  track.  It  seems  that  the 
railroad  company  had  laid  a  complete  four- 
track  road  all  the  way  from  New  York  to 
New  Haven,  except  in  that  section  which  lay 
in  the  city  of  Bridgeport — a  distance  of 
more  than  4  miles,  and  crossing  at  grade 
twenty-four  streets,  some  of  them  the  most 
frequented  in  the  whole  city.  There  is  no 
doubt  that  the  special  act  did  authorize  an 
increase  in  the  number  of  tracks,  and  there 
was  some  reason  for  saying  that  in  requiring 
the  city  to  pay  one  sixth  of'the  expenses  in- 
curred for  this  purpose,  it  was  making  a  do- 
nation in  aid  of  the  railroad  company  in  vio- 
lation of  the  twenty-fifth  amendment  to  the 
state  Constitution,  and  as  Wheeler  and 
Howes  were  property  owners  and  taxpayers 
of  the  city,  they  were  incidentally  affected  by 
this,  and  therefore  their  lands  were  illegally 
taken. 

2.  But,  asBiuning  that  there  was  color  for 
the  motion  to  dismiss,  we  are  clearly  of  the 
opinion  that  the  decree  of  the  supreme  court 
of  errors  should  be  affirmed.  That  court  had 
already  decided,  not  only  that  the  legislature 
might  compel  the  removal  of  grade  crossings 
and  the  payment  of  the  expenses  therefor, 
either  by  the  railroad  company  or  by  the  city, 
or  by  both  {Woodruff  v.  Gatlin,  54  Conn. 
277,  6  AU.  849,  a  case  arising  under  a  for- 
mer act),  and  tiiat  a  statute  compelling  the 
removal  of  grade  crossings,  as  well  as  im- 
posing upon  the  railroad  the  entire  ex- 
pense of  the  change  of  grade,  was  constitu- 
tional (New  York  d  y.  E.  R.  Oo.'t  Appeal,  58 
Conn.  532,  20  Atl.  670;  Neu>  York  <£  V.  B.  R. 
Co.  V.  Bristol,  151  U.  S.  656,  38  L.  ed.  269,  14 
Sup.  Ct.  Ecp.  437)  ;  but  the  very  act  in  ques- 
tion in  this  case  has  also  been  held  to  be  con- 
stitutional. Uooney  v.  Clark,  00  Conn.  241, 
37  Atl.  506,  1080.  That  court  also  held  in 
this  case  that,  whether  the  land  be  taken  only 
for  the  purpose  of  aboHshinK  grade  crossincrs 
or  to  straighten  its  line  and  construct  addi- 
tional tracks,  the  taking  is  in  either  case  for 
railroad  purposes  and  for  a  public  use.  ft 
also  held  that  the  right  of  the  railroad  com- 
pany to  condemn  defendants'  property  did 
not  depend  upon  the  validity  of  any  part  of 
the  special  act  of  1895,  since  by  the  resolu- 
tion of  the  board  of  directors  of  the  company 
in  July,  1890,  and  by  the  approval  of  the 
commissioners  in  June,  1897,  both  of  which 
were  alleged  in  the  application,  the  railroad 
eompany  was  entitlea  under  section  3401  of 
the  General  Statutes  to  take  the  land  for  the 
uses  named  in  the  resolution. 

The  plaintiffs  in  error  contended  before  the 
supreme  court  of  errors,  as  they  contend  here, 
that  the  agreement  and  order  made  in  pur- 
suance thereof,  imposing  upon  the  city  a  pro- 
portion of  the  expense  of  constructing  the 
two  additional  elevated  tracks,  not  necessary 
to  the  work  of  eliminating  grade  crossincrs, 
violated  the  state  Constitution  as  well  as  the 
Constitution  of  the  United  States.  "But," 
said  the  court,  "if  the  railroad  company  "de- 
sires to  take  this  property  as  one  step  in  car- 
rying out  the  proposed  plan,  the  defendants 
cannot  prevent  it  upon  the  ground  that  the 
company  may  not  afterwards  be  able  to  ob- 
tain reimbursement  from  the  city.  The 
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ability  of  the  defendants  to  obtain  payment 
of  their  damages  does  not  depend  upon  the 
right  of  the  railroad  company  to  collect  a 
part  of  it  from  the  city.  Before  taking  the 
land  the  company  must  compensate  the  de- 
fendants." It  was  further  said  that,  even 
if  the  employment  of  appraisers  had  estab- 
lished the  liability  of  the  city  to  pay  a  pro- 
portion of  the  expense  of  laying  the  additional 
tracks,  such  a  defense  was  not  open  to  the 
defendants,  because  they  had  not  alleged 
that  they  were  taxpayers  or  had  any  right 
or  authority  to  represent  the  city  in  such 
proceedings,  or  that  they  will  be  injured  in 
any  respect  from  the  payment  by  the  city  of 
its  part  of  the  expense  of  the  work  as  fixed' 
by  the  agreement  and  order.  "But,"  says 
the  court,  "the  appointment  of  appraisers  m 
this  proceeding  does  not  affect  the  question 
of  the  liability  of  the  city  to  pay  that  part 
of  the  expense  ordered  by  the  commissioners. 
The  right  of  the  railroad  company  to  have 
appraisers  appointed  and  to  take  this  prop- 
erty does  not  depend  upon  the' obligation  of  ■ 
the  city  to  pay  a  one-si:rth  part  of  the  expense 
of  the  whole,  or  of  anyportion  of  the  work 
of  this  undertaking.  The  two  purposes  of 
the  act  of  189S  were:  First,  the  removal  of' 
all  existing  grade  crossings  in  Bridgeport, 
and  the  construction,  in  the  most  feasibls 
manner,  after  considering  the  interest  of  the 
public,  the  rights,  responsibilities,  and  duties 
of  the  railroad  company  and  of  the  city,  and 
the  rights  of  other  parties  concerned,  of  a 
four-track  railroad  through  the  city,  in  such 
a  way  as  to  avoid  crossing  any  highway  at 
grade;  and,  second,  a  just  apportionment 
of  the  cost  among  those  who  ought  to  bear 
the  expense  of  performing  the  work  in  the 
manner  determined.  These  two  purposes  are 
so  far  distinct  and  separable,  and  are  so  in- 
tended to  be  by  the  act,  that  neither  the  right 
of  the  railroad  company  to  perform  the 
work  according  to  the  plans  approved  by 
commissioners,  nor  the  power  of  the  commis- 
sioners to  compel  its  performance,  depends 
upon  a  previous  apportionment  of  the  ex- 
pense between  the  parties  who  should  bear  it. 
Section  12,  as  wo  have  already  said,  provides 
that  if  no  agreement  shall  have  been  made 
as  authorized  by  §  2,  *the  commissioners, [386] 
after  the  work  shall  have  been  completed, 
shall  apportion  the  entire  expense  among 
the  proper  parties." 

Tlie  court  intimated  no  opinion  as  to 
whether  the  agreement  and  order  fixing  the 
proportionate  part  of  the  entire  expense  to 
be  paid  by  the  city  was  of  doubtful  validity. 
It  thought  the  question  was  one  which  could 
not  properly  be  raised  in  this  proceeding. 

The  court  held  in  substance  (1)  that  the 
right  to  have  appraisers  appointed  did  not 
depend  upon  the  obligation  of  the  city  to 
pay  a  part  of  the  expense,  and  that  defend- 
ants could  not  prevent  a  condemnation  by 
showing  that  the  company  might  not  after- 
wards be  able  to  obtain  reimbursement  from 
the  city;  and  (2)  that  the  defendants,  not 
alleging  that  they  were  taxpayers,  or  spe- 
cially interested,  were  not  in  a  position  to 
auestion  the  validity  of  the  proceedings.  If 
Itis  be  so,  it  requires  no  argument  to  show 
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that  thev  are  not  in  a  position  to  contend 
that  their  property  has  been  taken  without 
due  process  of  law.  If  the  court  had  gone 
farther,  and  held  that  the  taking  of  defend- 
ants' property  for  the  purpose,  not  only  of 
abolistking  grade  crossings,  but  of  enabling 
the  railroad  company  to  lay  additional 
tracks,  was  not  a  violation  of  the  twenty- 
fifth  tunendment  to  the  state  Constitution, 
that  would  have  been  exclusively  a  local 
question,  and  would  have  involved  no  ques- 
tion of  an  unlawful  taking  of  defendants' 
property  within  the  Fourteenth  Amendment. 

If  the  fact  that  the  city  of  Bridgeport 
contributed  to  the  expense  of  abolishing 
grade  crossings,  and,  incidentally  thereto,  to 
the  construction  of  additional  tracks,  does 
no  violence  to  the  constitutional  provision 
that  no  city  shall  make  a  donation  in  aid  of  a 
railroad  corporation,  as  held  by  the  supreme 
court  of  Connecticut,  much  less  does  it  make 
a  case  of  taking  the  property  of  petitioners, 
whether  as  property  owners  or  as  taxpayers, 
without  due  process  of  law. 

The  decree  of  the  Supreme  Court  of  Er- 
rors of  the  State  of  Oonnectioui  ia  therefore 
affirmed. 

Mr.  Justice  Oray  did  not  sit  in  this  caae^ 
and  took  no  part  in  the  decision. 


''■  "^  ]«MUTUAL  UFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Petitioner, 

V. 

NELLIE  FHINNEY,  Executrix  of  Guy  C. 
Phinney,  Deceased. 

(See  8.  C.  Beporter's  ed.  827-344.) 

Appeal — failure  of  elerk  to  indoree  filing  on 
writ  of  error — ineuranoe— abandonment 
and  resoiaaion  of  poliojf  after  default — pre- 
sumption aa  to  knowledge  of  law  govern- 
ing oontraot — eapreaaion  of  opinion  aa  to 
matter  of  law — waiver  of  etedption  to  in- 
atruction  by  asking  court  to  repeat  it. 

1.  The  faUare  ot  a  derk  of  the  drcolt  court 
of  appeals  to  Indorse  a  writ  of  error  as  filed 
cannot  defeat  the  trssster  of  the  ease,  when 
the  Judge  has  done  all  that  Is  necessary  for 
him  to  do,  and  the  party  has  done  all  that  Is 
required  of  him. 

S.  An  abandonment  and  rescission  of  a  con- 
tract of  life  Insurance  by  mutual  agreement 
of  the  parties  after  the  Insured  is  In  default 
by  nonpayment  of  premiums  will  put  an  end 
to  the  contract,  althoufb  a  forfeiture  could 
not  have  been  declared,  by  reason  of  the  fall- 
are  ot  the  Insurer  to  give  notices  required 
by  statute. 

S.  It  Is  conclusively  presumed  that  both  par- 
ties to  a  contract  know  the  law  In  respect  to 
which  they  make  It,  when  they  agree  that  It 
Aall  be  determined  by  the  laws  of  a  certain 
■tate. 

4.  A  mere  expression  of  opinion  as  to  a  con- 
dition of  a  contract,  which  Is  a  matter  of  law. 


Nora. — As  to  ewpression  of  opinion  a»  fraud 
— see  Hedln  v.  Minneapolis  Medical  &  Surgical 
Inst.  (Minn.)  SS  L.  R.  A.  417,  and  note.  And 
see  note  to  Fargo  Gaslight  A  (^ke  Co.  v.  Fargo 
Oas  &  Blectrlc  CV>.  (N.  D.)  37  L.  R.  A.  604. 
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In  respect  to  which  both  parties  are  equally 
chargeable  with  knowledge,  cannot  constltnts 
a  false  representation  or  deceit. 
6.  An  exception  to  Instructions  Is  not  waived 
by  subseqnently  asking  the  court  to  repeat 
them,  In  connection  with  certain  answers 
made  to  questions  propounded  by  the  jury, 
as  this  merely  asks  the  restatement  so  as  to 
qualify  those  answers. 

[No.  12.] 

Argued  January  22,  25, 1900.    Deoided  May 
SS,  1900. 
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N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  (Dourt  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  dismiss- 
ing a  writ  of  error  for  lack  of  jurisdiction. 
Reversed. 

See  same  case  below,  48  U.  S.  App.  78,  78 
Fed.  Rep.  617,  22  C.  C.  A.  426. 

Statement  by  Mr.  Justice  Breweri 
•On  September  22,  1890,  Guy  C.  Phinney,[8«8] 
a  resident  of  the  state  of  Washington,  ap- 
plied to  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  a  policy  of  insurance 
on  his  life  for  the  sum  of  $100,000  payable 
to  his  executors,  administrators,  or  assigns. 
This  application  was  forwarded  by  the  local 
agent  at  Seattle  to  the  general  agent  of  the 
company  at  San  Francisco,  and  by  him  to 
the  home  office  of  the  company  in  New  York 
city.  By  reason  of  such  application  a  pol- 
i<7  was  issued  to  Phinney,  bearing  date  Sep- 
tonber  24,  1890,  forwarded  to  the  general 
agent  at  San  Francisco,  by  him  to  the  local 
agent  at  Seattle,  and  by  the  latter  deliv- 
ered to  Phinney,  who  received  it,  and  at  th« 
same  time  paid  the  first  year's  premium, 
amounting  to  $3,770.  The  policy  provided 
that  Phinney  should  pay  the  annual  pre- 
mium of  $3,770  on  September  24  of  each 
year  thereafter  for  twenty  full  years,  pro- 
vided he  should  live  so  long,  and  also  "this 
policy  shall  become  void  by  nonpayment  of 
the  premium ;  all  payments  previously  made 
shall  be  forfeited  to  the  company,  except  as 
hereinafter  provided."  This  last  exception 
referred  to  certain  provisions  as  to  surren- 
der value  and  readjustment  of  the  amount 
of  insurance  on  the  payment  of  a  certain 
number  of  payments,  none  of  which  are  ma- 
terial to  the  question  at  issue  in  this  case. 
Prior  to  September  24,  1801,  notices  were 
sent  by  both  the  general  agent  at  San  Fran- 
cisco and  the  local  agent  at  Seattle  to  Phin- 
ney that  his  premium  would  be  due  on  Sep- 
tember 24,  1891.  Twice  between  the  time  •of[a«9] 
the  receipt  of  this  notice  and  the  24th  of 
September,  1891,  Phinney  met  Stinson.  and 
requested  him  to  accept  his  notes  for  the 
payment  of  the  premium.  This  proposition 
was  declined  by  Stinson,  who  declared  at  the 
time  that  he  was  unable  to  advance  the  pre- 
mium for  Phinney.  Some  time  after  Sep- 
tember 24,  1891  (the  exact  date  being  un- 
known, but,  aoeordinji  to  the  testimony,  from 
four  to  six  weeks  thereafter),  Phinney  again 
met  Stinson,  and  stated  that  he  was  pre- 
pared to  pay  the  premium,  but  was  told  that 
it  could  not  be  accepted  unless  a  certificate 
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of  health  was  furnished.  No  certificate  of 
health  wan  ever  fumiahed.  Phinney  stated 
that  he  could  not  obtain  it,  as  he  had  been 
rejected  by  another  company  a  few  day*, 
before,  nor  was  there  ever  any  formal  ten- 
der of  the  premium.  In  December,  1891,  <v 
January,  1892,  Stinson  requested  Phinn»f 
to  allow  him  to  have  the  policy  to  use  ftr 
canvassing  purposes,  and  Phinney  thereupca 
surrendered  the  policy  to  the  agent,  with  tlie 
statement  that  as  the  same  had  lapsed  he 
had  no  further  use  for  it.  Stinson  received 
the  policy,  and  never  returned  it  to  Phinney. 
On  September  24,  1892,  the  premium  falling 
due  on  that  day  was  neither  paid  nor  ten- 
dered by  Phinney,  nor  did  he  after  the  sur- 
render of  the  policy  in  December,  1891,  or 
January,  1892,  ever  take  any  action  in  re- 
gard thereto,  or  pay,  or  offer  to  pay,  any 
fremium  thereon.  On  September  12,  1893, 
'hinney  died,  leaving  his  last  will  and  tes- 
tament, wherein  he  nominated  tie  plaintiff 
as  executrix.  Nothing  was  done  by  ber  un- 
der this  policy  until  July,  1894,  although 
Phinney  held  policies  in  two  other  companies 
at  the  time  of  his  death,  proofs  in  respect 
to  which  were  presented  oy  the  executrix 
within  one  month  after  his  death.  At  that 
time  she  wrote  to  the  insurance  company  a 
letter,  in  which  she  stated  as  follows: 

Seattle,  Wash.,  July  11,  1894. 
The  Mutual  Life  Insurance  Co.  of  New  York: 
Gentlemen:  On  September  24,  1890,  my 
husband,  Guy  C.  Phinney,  took  out  a  pol- 
icy. No.  422,198,  in  your  company  in  the  sum 
of  one  hundred  thousand  dollars.  He  died 
in  this  city  last  September  12,  1893.  Not 
being  familiar  with  his  affairs,  and  the  pol- 
icy being  mislaid,  I  was  not  aware  that  he 
[830]he1d  such  'a  policy  until  a  few  days  ago, 
when  the  matter  was  brought  to  my  atten- 
tion. 

In  addition,  it  appears  that  on  the  16th 
day  of  September,  1893,  in  her  application 
for  probate  of  her  husband's  will,  she  filed 
an  affidavit,  which  contained  these  state- 
ments : 

"Keal  estate,  consisting  of  lands  in  said 
King  cotm^,  of  town  lots  in  the  city  of 
Seattle,  and  of  improved  city  property,  the 
exact  description  of  all  which  is  at  this  time 
unlcnown  to  your  petitioner,  but  which  is 
entirely  community  estate,  the  value  of 
which  is  about  $300,000;  that  there  is  per- 
sonal property  of  various  kinds,  all  of  the 
same  being  community  property  of  the  value 
of  about  lsO,000;  that  the  total  estate  of 
said  deceased,  including  the  community  in- 
terest of  your  petitioner,  who  is  the  widow 
of  the  said  deceased,  does  not  exceed  in  value 
the  sum  of  about  $350,000." 

In  July,  1894  (evidently  at  the  sugges- 
tion of  counsel),  she  presented  her  daim 
under  the  policy,  which  was  rejected,  and 
thereupon  fliis  suit  to  recover  thereon  was 
brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Washington. 

At  the  time  the  application  was  made  and 
the  policy  issued  the  following  statute  was 
in  force  in  the  state  of  New  York: 

"Section  one  of  chapter  341  of  the  laws 
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of  eighteen  hundred  and  seventy-six,  entitled 
'An  Act  Regulating  the  Forfeiture  of  Life 
Insurance  Policies,'  is  hereby  amended  so  as 
to  read  as  follows: 

"Sec  1.  No  life  insurance  company  doing 
business  in  the  state  of  New  York  shaU 
have  power  to  declare  forfeited  or  lapsed  any 
policy  hereafter  issued  or  renewed  by  reason 
of  nonpayment  of  any  annual  premium  or 
interest,  or  any  portion  thereof,  except  as 
hereinafter  provided.  Whenever  any  pre- 
mium or  interest  due  upon  any  such  policy 
shall  remain  unpaid  when  due,  a  written  or 
printed  notice  stating  the  amount  of  such 
premium  or  interest  due  on  such  policy,  the 
place  where  said  premium  or  interest  should 
be  paid,  and  the  person  to  whom  the  same  is 
payable,  shall  be  duly  addressed  and  mailed 
to  the  person  whose  life  is  assured,  or  the 
assignee  of  the  policy,  if  'notice  of  the  as-[3SlI 
signment  lias  been  given  to  the  company,  at 
his  or  her  last-lmown  postoffice  address, 
postage  paid  by  the  company,  or  by  an  agent 
of  sudi  company,  or  person  appointed  by  it 
to  collect  such  premium.  Such  notice  shall 
further  state  that  unless  the  said  premium 
or  interest  then  due  shall  be  paid  to  the 
company  or  to  a  duly  appointed  agent  or 
other  person  authorized  to  collect  such  pre- 
mium within  thirty  days  after  the  mailing 
of  such  notice,  the  said  policy  and  all  pay- 
ments thereon  will  become  forfeited  and 
void.  In  case  the  payment  demanded  by 
such  notice  shall  be  made  within  the  thiriy 
days  limited  therefor,  the  same  shall  be  taken 
to  be  in  full  compliance  with  the  require- 
ments of  the  policy  in  respect  to  the  payment 
of  said  premium  or  interest,  anything  there- 
in contained  to  the  contrary  notwiustand- 
ing;  but  no  such  policy  shall  in  any  case  be 
forfeited  or  declared  forfeited  or  lapsed  un- 
til the  expiration  of  thirty  days  after  the 
mailing  of  such  notice.  Provided,  however, 
that  a  notice  stating  when  the  premium  will 
fall  due,  and  that  if  not  paid  the  policy  and 
all  payments  thereon  will  become  forfeited 
and  void,  served  in  the  manner  hereinbefore 
provided,  at  least  thirty  and  not  more  than 
sixty  days  prior  to  the  day  when  the  pre- 
mium is  payable,  shall  have  the  same  effect 
as  the  service  of  the  notice  hereinbefore  pro- 
vided for. 

"Sec  2.  The  affidavit  of  anyone  author- 
ized by  section  one  to  mail  such  notice,  that 
the  same  was  duly  addressed  to  the  person 
whose  life  is  assured  by  the  policy,  or  to  the 
assignee  of  the  policy,  if  notice  of  the  a«- 
signment  has  be^  given  to  the  company,  in 
pursuance  of  said  section,  shall  be  presump- 
tive evidence  of  such  notice  having  been 
given."    Laws  1877,  chap.  321. 

In  1892,  and  after  the  first  default  in  the 
payment  of  premium  by  Phinney  and  the 
surrender  of  his  policy  to  the  a^ent,  Stinson, 
the  following  statute  was  substituted  for  tb« 
act  of  1877: 

"Sec.  92.  No  forfeiture  of  policy  without 
notice. — No  life  insurance  corporation  doing 
business  in  this  state  shall  declare  for- 
feited, or  lapsed,  any  policy  hereafter  issued 
or  renewed,  and  not  issued  upon  the  pay- 
ment of  monthly  or  weekly  premiums,  of 
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unless  the  same  is  a  term  insurance  contract 
for  one  year  or  less,  nor  shall  any  such  pol- 
{S3S]>cy  be  forfeited,  or  lapsed,  by  reason  *of  non- 
payment when  due  of  any  premium,  inter- 
est, or  instalment  or  any  portion  thereof  re- 
quired by  the  terms  of  the  policy  to  be  paid, 
unless  a  written  or  printed  notice  stating 
the  amount  of  such  premium,  interest,  in- 
stalment, or  portion  thereof,  due  on  such 
policy,  the  place  where  it  should  be  paid, 
and  the  person  to  whom  the  same  is  pay- 
able, shaH  be  duly  addressed  and  mailed  to 
the  person  whose  life  is  insured,  or  the  as- 
signee of  the  policy,  if  notice  of  the  assign- 
ment has  been  given  to  the  corporation,  at 
his  or  her  last-known  postofflce  address, 
postage  paid  by  the  corporation,  or  by  an 
oflScer  thereof,  or  person  appointed  by  it  to 
collect  such  premium,  at  least  fifteen  and  not 
more  than  forty-five  days  prior  to  the  day 
when  the  same  is  payable. 

"The  notice  shall  also  state  that  unless 
such  premium,  interest,  instalment,  or  por- 
tion thereof,  then  due,  shall  be  paid  to  the 
corporation  or  to  a  duly  appointed  agent  or 
person  authorized  to  collect  such  premium 
by  or  before  the  day  it  falls  due,  the  policy 
and  all  payments  thereon  will  become  for- 
feited and  void  except  as  the  right  to_  a  sur- 
render value  or  paid-up  policy  as  in  this 
chapter  provided. 

"If  the  payment  demanded  by  such  notice 
shall  be  made  within  its  time  limited  there- 
for, it  shall  be  taken  to  be  in  full  compli- 
ance with  the  requirements  of  the  policy  in 
respect  to  the  time  of  such  payment;  and 
no  such  policy  shall  in  any  case  be  forfeited 
or  declared  forfeited  *r  lapsed,  until  the  ex- 
piration of  thirty  days  after  the  mailing  of 
such  notice. 

"The  affidavit  of  any  officer,  clerk,  or  agent 
of  the  corporation,  or  of  anyone  authorized 
to  mail  such  notice,  that  the  notice  required 
by  this  section  has  been  duly  addressed  and 
mailed  by  the  corporation  issuing  such  pol- 
icy, shall  be  presumptive  evidence  that  such 
notice  has  been  duly  given."  Laws  1892, 
chap.  690. 

llie  application  made  by  Phinney  for  the 
policy  contained  this  statement:  "This  ap- 
plication is  made  to  the  Mutual  Life  In- 
surance Company  of  New  York,  subject  to 
the  charter  of  the  company  and  the  laws  of 
the  state  of  New  York."  The  policy  stipu- 
lated that  on  its  maturing  the  insurance 
company  would  '"pay  at  its  home  office  in 
the  city  of  New  York."  It  also  stipulated 
that  the  annual  premium  should  be  payable 
[383]"to  the  company  *at  its  home  office  in  the 
city  of  New  York."  The  policy  also  con- 
tained this  provision: 

"Payment  of  premiums. — Each  premium 
is  due  and  payable  at  the  home  office  of  the 
company  in  the  city  of  New  York,  but  will  be 
accepted  elsewhere  when  duly  made  in  ex- 
change for  the  company's  receipt,  signed  by 
the  president  or  secretary.  Notice  that  each 
and  every  such  payment  is  due  at  the  date 
named  in  the  policy  is  given  and  accepted  by 
the  delivery  and  acceptance  of  this  policy, 
and  any  further  notice,  required  by  any  stat- 
nte,  is  thereby  expressly  waived." 
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In  its  answer  the  company  pleaded  that 
the  contract  was  to  be  taken  as  a  contract 
made  in  the  state  of  Washington,  and  not 
controlled  by  the  laws  of  the  state  of  New 
York,  because  the  application  stipulated 
that  the  contract  "shall  not  take  effect  until 
the  first  premium  shall  have  been  paid  and 
the  policy  shall  have  been  delivered."  In 
fact,  the  policy  was  delivered  and  the  pre- 
mium paid  in  the  state  of  Washington.  It 
also  pleaded  the  other  provisions  in  refer- 
ence to  the  failure  to  pay  the  annual  pre- 
mium, and  the  waiver,  abandonment,  and  re- 
scission of  the  contract  by  the  assured  un- 
der the  circumstances  hereinbefore  named. 

The  case  came  on  for  trial  on  these  plead- 
ings before  the  court  and  a  jnrj,  and  result- 
ed in  a  verdict  and  judgment  for  the  plain- 
tiff for  the  amount  of  the  policy,  less  the 
unpaid  premiums.  The  case  was  thereupon 
taken  on  error  to  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit,  which 
court  dismissed  the  writ  of  error  on  the 
ground  that  it  had  no  jurisdiction  b^  reason 
of  a  failure  on  the  part  of  the  plaintiff  in 
error  to  file  the  writ  of  error  in  the  office  of 
the  clerk  of  the  trial  court.  48  U.  S.  App. 
78,  76  Fed.  Rep.  017,  22  C.  C.  A.  426.  There- 
upon application  was  made  to  this  court,  and 
the  case  brought  here  on  certiorari. 

Mr.  Jallen  T.  DaTles  argued  the  cause 
and,  with  Meatrt.  Edicard  Lyman  Short, 
John  B.  Allen,  and  Frederic  D.  McKenney, 
filed  a  brief  for  petitioner: 

The  lodging  of  the  writ  of  error  with  th« 
clerk  for  the  purpose  of  Ui«  return  consti- 
tutes the  filing  contemplated  by  law. 

R«  Norton,  34  App.  Div.  79,  53  N.  Y. 
Supp.  1093;  Bailey  v.  Oostello,  94  Wis.  87, 
68  N.  W.  663;  Edwarde  v.  Orand,  121  Cal. 
254,  53  Fac.  796;  Holman  v.  OkevaiUier,  14 
Tex.  339;  Oorham  v.  Summert,  25  Minn. 
81 ;  United  States  Nat.  Bank  v.  First  Nat. 
Bank,  49  U.  S.  App.  67,  79  Fed.  Rep.  302,  24 
C.  C.  A.  597 ;  Ew  parte  Thome,  L.  R.  8  Ch. 
722;  Irtoin  v.  MeOvire,  44  Ala.  499;  Flinm 
V.  Shackleford,  4>i  Ala.  202;  King  v.  Wade, 
1  Bam.  k  Ad.  861 ;  Reed  v.  Aoton,  120  Mass. 
130;  Adam*  v.  Ooodwm,  99  Oa.  138,  25  S. 
£.  24;  First  Nat.  Bank  v.  Hatfield,  20 
Wash.  224,  64  Pac  1136,  66  Pac.  982;  Wat- 
kins  V.  Bugge,  56  Neb.  615,  77  N.  W.  83; 
Brooks  V.  Nevada  Nickel  Byndioate  (Nev.) 
52  Pac.  676. 

An  indorsement  of  filing  affords  the  usual 
and  convenient  proof  of  what  has  been  done, 
but  it  does  not  constitute  the  filing,  nor  does 
it  afford  the  only  proof  thereof. 

Powers  V.  State,  87  Ind.  144;  Peterson  v. 
Taylor,  16  6a.  483,  60  Am.  Deo.  706;  Wheel- 
ing Pottery  Co.  v.  Levi,  48  La.  Ann.  777,  19 
So.  752. 

The  most  solemn  contract  under  seal, 
when  the  statute  of  frauds  is  not  involved, 
may  be  changed  or  abrogated  by  a  new  parol 
agreement,  express  or  implied;  and  a  con- 
tract within  tlie  statute  may  be  taken  out 
of  it  by  the  conduct  ot  the  parties. 

Philadelphia,  W.  i  B.  B.  Co.  v.  Trimble, 
10  Wall.  367,  19  L.  ed.  948. 

The  representation  by  the  agent  that  the 
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default  of  the  inaured  worked  a  forfeiture 
did  not  constitute  fraud  and  deception  on 
the  ground  that  it  was  a  misrepresentation 
of  foreign  law,  and  therefore  a  misrepresen- 
tation of  fact.  That  a  foreign  law  is  to  be 
5 roved  as  a  fact  is  a  proposition  not  to  be 
isputed;  but  that  is  another  and  quite  a 
diiferent  thing  from  the  construction  of  a 
foreign  statute. 

Cathcati  t.  Robinson,  6  Pet.  264,  8  L.  ed. 
120;  A'Itn«  T.  Baker,  99  Mass.  255. 

Whether  the  statute  of  New  York  applied 
to  work  a  forfeiture  was  merely  a  matter  of 
opinion. 

Sturm  T.  Boker,  160  U.  S.  312,  37  L.  ed. 
1093,  14  Sup.  Ct  Uep.  99;  Latham  t.  Bmith, 
45  111.  25. 

Messrs.  Robert  Seicell,  B.  Lyman  Bhort, 
Mid  John  B.  Allen  filed  a  brief  in  support 
of  petition  for  certiorari. 

Ur.  Stanton  Warborton  argued  the 
cause  and,  with  Mr.  A.  F.  Burleigh,  filed  a 
brief  for  respondent: 

A  writ  of  error,  then,  is  not  brought  or 
sued  out,  in  the  legal  meaning  of  tiie  term, 
until  filed  in  the  court  which  rendered  the 
judgment.  It  is  the  filing  of  tbe  writ  which 
removes  the  record  from  the  inferior  to  the 
appellate  court,  and  g^ves  that  court  juris- 
diction of  the  case. 

Brooks  V.  Norris,  11  How.  204,  13  L.  ed. 
605;  Mussina  v.  Cavazos,  6  Wall.  355,  18  L. 
ed.  810;  Cummings  v.  Jones,  104  U.  S.  419, 
20  L.  ed.  824;  /Scarborough  v.  Pargoud,  103 
U.  S.  667,  27  L.  ed.  824,  2  Sup.  Ct.  Rep.  877; 
Polleys  V.  BUusk  River  Improv.  Co.  113  U.  S. 
81,  28  L.  ed.  938,  5  Sup.  Ct.  Rep.  369 ;  Cred- 
it Co.  v.  Arkansas  C.  R.  Co.  128  U.  S.  268,  .12 
L.  ed.  448,  0  Sup.  Ct  Rep.  107;  Farrar  v. 
Churchill.  136  U.  S.  609,  34  L.  ed.  246,  10 
Sup.  Ct.  Rep.  771 ;  United  States  v.  Boater, 
10  U.  S.  App.  241,  51  Fed.  Rep.  624,  2  C.  C. 
A.  410;  Ouion  P.  B.  Co.  v.  Colorado  East- 
ern R.  Co.  12  U.  S.  App.  110,  64  Fed.  Rep. 
22,  4  C.  C.  A.  161;  Warner  v.  Tewas  &  P. 
R.  Co.  2  U.  S.  App.  647,  64  Fed.  Rep.  920,  4 
C.  0.  A.  670;  Stephens  v.  Clorfc,  18  U.  8. 
App.  684,  62  Fed.  Rep.-321,  10  C.  C.  A.  379; 
Threadgill  v.  Piatt,  71  Fed.  Rep.  1;  Crippen 
r.  lAvingston,  12  Fla.  638;  Wright  v. 
Hughes,  2  G.  Greene,  142, 

To  file  a  paper  on  the  part  of  a  party  is 
to  place  it  in  the  official  custody  of  the 
derk.  To  file,  on  the  part  of  the  clerk,  is 
to  indorse  upon  the  paper  the  act  of  its  re- 
eeption,  and  retain  it  in  his  ofiice  subject  to 
inspection  by  whomsoever  it  may  concern. 
The  act  of  filing  has  these  two  branches,  and 
a  full  and  proper  definition  of  filing  em- 
braces them  both. 

Burill,  Law  Diet.;  Black,  Law  Diet.;  Web- 
ster, Int.  Diet.;  Standard  Diet.;  1  Foster, 
Fed.  Prac.  698;  Amy  v.  Shelby  County,  1 
Flipp.  104,  Fed.  Cas.  No.  345;  Brwin  v. 
United  States,  37  Fed.  Rep.  470.  2  L.  R.  A. 
229. 

Filing  signifies  more  than  mere  indorse- 
ment to  that  effect,  and  comprehends  en- 
tries made  by  the  clerk  on  the  record. 

Johnson  v.  Bodges,  66  Mo.  589. 

Filing  a  paper  is  now  understood  to  con- 
sist in  placing  it  in  the  proper  official  cus- 
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tody,  on  the  part  of  the  party  charged  with 
the  duty  of  filing  it,  and  in  the  making  of 
the  appropriate  indor»ement  by  the  ofiicer. 

PhtlUps  v.  Beene,  38  Ala.  248. 

Filing  imports  more  than  a  mere  recep- 
tion into  the  custody  of  the  clerk  of  the 
court;  his  indorsement  is  necessary. 

Finders  t.  Yager,  29  Iowa,  468 ;  Moyer  ▼. 
Preston  (Wyo.)  44  Pac.  850. 

The  fact  that  neither  clerk  nor  counsel 
deemed  it  necessary  to  file  certain  papers, 
or  knew  how  to  file  them  properly,  would  be 
no  excuse  for  their  not  being  properly  filed. 

Florida  v.  Charlotte  Barbor  Phosphate 
Co.  30  U.  8.  App.  535,  70  Fed.  Rep.  883,  17 
C.  C.  A.  472;  Warner  v.  TecMs  d  P.  B.  Co. 

2  U.  S.  App.  647,  64  Fed.  Rep.  020,  4  C.  C. 
A.  670. 

The  only  Intimate  presumption  that  may 
be  indulged  in  from  tne  fact  that  the  writ 
accompanied  the  record  to  the  circuit  court 
of  appeals  is  that  the  writ  was  issued  by  the 
clerk  of  the  lower  court.  The  whole  record 
bears  out  this  presumption,  and  this  alone. 

Credit  Co.  v.  Arkansas  O.  R.  Co.  128  U.  S. 
268,  32  L.  ed.  448,  0  Sup.  Ct.  Rep.  107 ;  Far- 
rar y.  Churchill,  135  U.  8.  600,  34  L.  ed.  246, 
10  Sup.  Ct.  Rep.  771. 

The  affidavit  of  the  clerk  in  the  lower 
court,  the  recital  in  the  citation  that  the 
writ  had  been  filed,  and  the  return  of  the 
clerk  that  the  fees  for  transcribing  the  rec- 
ord had  berai  paid,  cannot  supply  the  fail- 
ure of  the  record  to  show  that  the  writ  had 
been  filed. 

Budgins  v.  Kemp,  18  How.  630,  16  L.  ed. 
511,  514;  Edmonson  y.  Bloomshire,  7  Wall. 
306,  19  L.  ed.  91;  Lonkey  v.  Keyes  Silver 
Min.  Co.  21  Nev.  312,  17  L.  R.  A.  351,  31 
Pac.  67;   Tlte  Lindrup,  70  Fed.  Rep.  718; 

3  Enc.  PI.  &  Pr.  pp.  292  et  seq. 

The  statute  of  New  York  prescribes  the 
condition  on  which  a  policy  may  be  for- 
feited for  the  nonpayment  of  a  premium. 
The  statute  is  mandatory  and  controls  tbe 
contract.  Its  provisions  are  not  liable  to 
be  set  aside  or  waived  by  the  company,  or 
the  assured,  or  by  both  together. 

Equitable  L.  Assur.  Soo.  v.  Clements,  140 
U.  S.  226,  35  L.  ed.  407,  11  Sup.  Ct  Rep. 
822;  Bieks  v.  National  L.  Ins.  Co.  20  U.  8. 
App.  410,  00  Fed.  Rep.  690,  9  C.  C.  A.  216; 
Griffith  V.  Vew  York  L.  Ins.  Co.  101  Cal. 
627,  36  Pac.  118;  Warner  v.  National  Life 
Aaso.  100  Mich.  157,  58  N.  W.  667 ;  Equita- 
ble h.  Assur.  Boo.  v.  Tiiaon,  48  U.  S.  App. 
482,  81  Fed.  Rep.  796,  26  C.  C.  A.  620;  Mul- 
len V.  Mutual  L.  Ins.  Co.  89  Tex.  259,  34  S. 
W.  605;  Rorce  v.  Brooklyn  L.  Ins.  Co.  16 
Misc.  323,  38  N.  Y.  Supp.  625;  Phelan  v. 
Northicestem  Mut.  L.  Ins.  Co.  113  N.  Y. 
147,  20  N.  E.  827;  Carter  v.  Brooklyn  L. 
Ins.  Co.  110  N.  Y.  15,  17  N.  E.  396;  Bawter 
V.  Brooklyn  L.  Ins.  Co.  119  N.  Y.  460,  7  L. 
R.  A.  293,  23  N.  E.  1048;  McDougall  v. 
Provident  Sav.  Iiife  Assur.  Boo.  135  N.  Y, 
661,  32  N.  E.  251;  De  Frcce  v.  National  L. 
Ills.  Co.  136  N.  Y.  144,  32  N.  E.  556;  New 
York  I:  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.) 
41  S.  W.  680. 

No  party  to  a  contract  can  rescind  until 
he  has  returned,  or  offered  to  return,  all 
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consideration  be  has  received  under  the  con- 
tract. 

Blackhurn  v.  Smith,  2  Exch.  783,  18  L.  J. 
Exch.  N.  S.  187;  Beed  v.  Blandford,  2 
Younce  ft  J.  278 ;  Pharr  v.  Bachelor,  3  Ala. 
245 ;  State  v.  UcCauley,  16  Cal.  4S8 ;  Chris- 
ty V.  Arnold  (Ariz.)  36  Pac  918;  Shwely 
y.  Semi-Tropic  Land  <£  Water  Co.  99  Cal. 
259,  33  Pac.  848;  Cleary  t.  Folger,  84  Cat. 
316,  24  Pac.  280;  ifoore  v.  Bare,  11  Iowa, 
198;  Uurphjf  y.  Lockwood,  21  111.  611; 
Oehr  V.  Hagerman,  26  111.  441 ;  Wheeler  v. 
Mather,  56  111.  241,  8  Am., Rep.  683;  Wolf 
V.  Dietaoh,  76  111.  205;  Ootson  t.  Smith,  0 
Ind.  12;  Chance  v.  Clay  County  Oomrs.  5 
Blackf.  441,  35  Am.  Dec  131;  Uendrickeon 
V.  Uendrickson,  51  Iowa,  68,  50  N.  W.  287 ; 
Johnson  t.  Jackson,  27  Miss.  498,  61  Am. 
Dec.  522;  Randlet  v.  Berren,  20  N.  H.  102; 
Oeichell  v.  Chase,  37  N.  H.  110;  Ayer  v. 
Uatckcs,  II  N.  H.  148;  Doughten  v.  Cam- 
den Bldg.  <£  L.  A«80.  41  N.  J.  Eq.  566,  7 
Atl.  470;  Pittsburgh  d  N.  A.  Tumpk.  Road 
Co.  V.  Com.  2  Watta,  433. 

The  act  of  the  company  through  its  agent, 
in  convincing  the  insured  that  his  policy 
was  forfeited,  and  in  obtaining  an  admis- 
sion of  that  fact  from  him,  with  the  knowl- 
edge  that  it  was  false,  clearly  constitutes 
fraud. 

Berry  v.  American  Cent.  Ins.  Co.  132  N. 
Y.  68.  30  N.  E.  254. 

(8S4]  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  first  question  naturally  is  in  respect 
to  the  jurisdiction  of  the  circuit  court  of  ap- 
peals. The  transcript  filed  in  that  court, 
in  addition  to  the  record  of  the  proceedings 
on  the  trial,  which  trial  culminated  in  a 
judgment  on  October  17,  1895,  contained: 
First,  a  petition  for  a  writ  of  error  filed  by 
counsel  for  the  insurance  company,  on  De- 
cember 14,  1895 ;  then  an  order  by  the  trial 
judge,  allowing  the  writ  of  error  and  fixing 
the  supersedeas  bond  at  $125,000;  an  assign- 
ment of  errors;  a  supersedeas  bond,  ap- 
proved by  the  trial  judge;  a  citation  signed 
by  him,  and  service  admitted  by  counsel  for 
the  plaintiff,  all  these  on  the  same  day.  In 
addition,  a  return  by  the  marshal,  showing 
personal  service  on  the  plaintiff  of  the  cita- 
tion; the  writ  of  error  allowed  by  the  trial 
judge,  and  an  indorsement  thereon  by  the 
clerk  of  the  trial  court  (by  deputy)  in  the 
following  language: 

"Received  a  true  copy  of  the  foregoing 
writ  of  error  for  defendant  in  error.  Dat^ 
this  14th  day  of  December,  1895.  A.  Reeves 
Ayres,  Clerk  of  the  United  States  Circuit 
Court  for  the  Ninth  Circuit,  District  of 
Washington.  By  R.  M.  Hopkins,  Deputy 
Clerk." 

On  the  hearing  in  the  court  of  appeals 
an  affidavit  of  the  deputy  clerk  of  the  trial 
court  was  filed,  which,  after  averring  that 
the  petition  and  assignment  of  errors,  the 
orders  granting  the  writ  of  error,  and  fix- 
ing the  amount  of  the  bond,  and  the  bond, 
were  each  on  file  in  his  office  and  all  bore 
the  following  indorsement:  "Filed  Decen\: 
ber  14,  1895.  In  the  U.  S.  Circuit  Court. 
1092 


A.  Reeves  Ayres,  Clerk.  By  R.  M.  Hopkins, 
Deputy  Clerk," — stated  that  upon  the  fil- 
ing of  these  papers  he  prepared  a  writ  of  er- 
ror, issued  and  delivered  it  to  R.  C.  Strud- 
widc,  one  of  the  attorneys  of  the  insurance 
company,  who  took  the  same  from  his  office, 
and  added: 

"That  a  few  minutes  thereafter  the  said 
Strudwick  returned  to  my  office,  and  deliv- 
ered to  and  lodged  and  filed  with  me  said 
writ  of  error,  with  the  allowance  thereof  in- 
dorsed thereon  by  the  before-mentioned 
judge,  and  at  the  same  time  delivered  to 
'and  lodged  and  filed  with  me  a  copy  ot[3SB] 
said  writ  for  the  use  of  defendant  in  error. 

"That  said  original  writ  of  error  remained 
in  my  office  and  in  my  custody  from  said 
14th  day  of  December,  1895,  until  the  4th 
day  of  January,  1896,  at  which  time  I  trans- 
mitted the  same,  with  my  return  thereto,  to 
this  honorable  court. 

"That  the  original  citation  herein,  a  copy 
of  which  appears  on  pages  395  and  396  of 
the  printed  record  herein,  was  returned  to 
and  ^led  with  me  by  a  deputy  marshal  of 
the  United  States  for  the  district  of  Wash- 
ington, on  the  18th  day  of  December,  1806, 
and  the  same  remained  in  my  office  and  in 
my  custody  and  control  from  said  date  un- 
til the  same  was  transmitted  to  this  honor- 
able court,  together  with  the  writ  of  error 
and  return  thereto  on  the  4th  day  of  Jan- 
uary, 1896.  It  has  not  been  my  custom  to 
indorse  original  citations  and  writs  of  error 
at  the  time  they  are  filed  with  or  served 
upon  me,  for  the  reason  that  I  have  deemed 
the  same  as  writs  of  the  circuit  court  of  ap- 
peals to  be  indorsed  by  the  clerk  of  said 
court  upon  his  receipt  of  the  same  with  my 
return  thereto;  but,  as  a  matter  of  fact,  the 
writ  of  error  and  citation  herein  were  ac- 
tually delivered  to  and  filed  and  lodged  with 
me  as  above  stated." 

Upon  these  facts  we  are  clearly  of  opinion 
that  jurisdiction  was  vested  in  the  court  of 
appeals.  The  majority  of  that  court,  in  sus- 
taining the  motion  to  dismiss,  relied  on  the 
following  decisions  of  this  court:  Brooks 
V.  Norria,  11  How.  204-207.  13  L.  ed.  665. 
666;  Mussina  v.  Cavazos,  6  Wall.  355.  18 
L.  eid.  810;  Scarborough  v.  Par<70u<i,  108  U. 
S.  567,  27  L.  ed.  824,  2  Sup.  Ct.  Rep.  877; 
Policy s  V.  Black  River  Improv.  Co.  113  U. 
S.  81,  28  L.  ed.  938,  5  Sup.  Ct.  Rep.  369; 
Credit  Co.  v.  Arkansas  C.  R.  Co.  128  U.  8. 
268,  32  L.  ed.  448,  9  Sup.  Ct.  Rep.  107;  in 
the  first  of  which  it  was  said  by  Chief  Jus- 
tice Taney:  "It  is  the  filing  of  the  writ 
that  removes  the  record  from  the  inferior 
to  the  appellate  court,  and  the  period  of  lim- 
itation prescribed  by  the  act  of  Congresa 
must  he  calculated  accordingly.  The  day  on 
which  the  writ  may  have  been  issued  by  the 
clerk  or  the  day  on  which  it  is  tested  are  not 
material  in  deciding  the  question." 

In  that  case  the  question  presented  was 
one  of  limitations,  and  not  what  was  nec- 
essary to  constitute  a  filing.  The  statute 
requiring  writs  of  error  to  be  brought  with- 
in a  certain  time,  the  'question  determined[3S6] 
was  whether  the  mere  allowance  or  issue  of 
the  writ  constituted  a  bringing  of  the  writ 
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error  within  the  meaning  of  the  statute, 

whether,  as  was  held,  it  was  not  brought, 
1  not  performed   its   office,  iintil  it  nad 

n  filed  with  the  clerk  of  the  trial  court. 

this  case  there  is  no  question  of  time. 

the  proceedings,  with  a  view  of  taking 

case  to  the   appellate  court,  were  had 

hin  less  than  three  months  from  the  date 

the  judgment.    The   transcript  filed  in 

court  of  appeals  made  it  clear  that  every- 
og  which  the  trial  judge  was  required  to 
was  done,  the  writ  of  error  was  allowed, 

citation  signed  and  bond  approved,  and 
>  that  the  citation  was  duly  served  upon 

counsel  for  the  plaintiff,  and  service  ac- 
ted. It  also  showed  that  a  copy  of  the 
t  of  error  was  received  and  filed  by  the 

k  of  the  trial  court,  and  while  it  is  true 
t  it  did  not  show  that  the  original  writ 
;rror  was  filed  in  his  office,  yet  the  affi- 
it  made  by  the  deputy  clerk   (which  is 

disputed)  disclosed  that  it  was  so  filed, 

on  the  same  day  with  the  other  proceed- 
i  for  perfecting  the  transfer  of  the  case 
,he  court  of  appeals.  Now,  while  it  may 
technically  true,  as  said  by  the  majority 
the  court  of  appeals,  that  the  indorse- 
it  on  the  copy  of  the  writ  of  error  of  its 
lipt  for  the  benefit  of  the  defendant  in 
>r,  plaintiff  below,  was  under  §  1007  of 
Bevised  Statute,  with  a  view  to  a  super- 
ias,  and  may  not  itself  be  sufficient  evi- 
ce  of  the  filing  of  the  original  writ,  yet 

affidavit  of  the  deputy  clerk,  who  had 
rge  of  the  office,  shows  positivejy  that  it 
I  left  with  him  and  filea.  If  it  was  left 
b  him  and  be  failed  to  indorse  it  as  filed, 
it  be  that  his  omission  defeats  the 
ty's  right  to  transfer  the  case  to  the  ap- 
ate  court?  Is  it  within  the  power  of  a 
k  to  overrule  the  action  of  the  judge,  and 
rent  an  appeal  or  .writ  of  error  which  he 

allowed?  When  the  judge  has  done  all 
t  is  necessary  for  him  to  do  to  perfect 
transmission  of  the  case  to  the  appellate 
rt.  and  the  party  seeking  review  has  done 
that  is  required  of  him,  can  it  be  that 

omission  of  a  clerk  (if  there  was  such 
omission)  can  prevent  the  jurisdiction 
chin?  to  the  appellate  court?  Obviously 
"When  deposited  with  the  clerk  of  the 
-t,  to  whose  judges  it  is  directed,  it  is 
ed."  'Mussina  v.  Oavazos,  6  Wall.  355, 

18  L.  ed.  810,  811.  While  we  have  al- 
s  been  careful  to  see  that  the  required 
r  of  procedure  has  been  complied  with 
re  any  case  shall  be  considered  as  trans- 
id  from  a  lower  to  a  higher  court,  that 
party  seeking  a  review  must  act  in  time 

must    make   a   substantial  compliance 

all  that  the  statute  prescribes,  at  the 
i  time  we  have  been  equally  careful  to 

that  no  mere  technical  omission  which 
not  prejudice  the  rights  of  the  defend- 
in  error  should  be  made  available  to 

the  appellate  court  of  jurisdiction.  We 
:lear  that  upon  the  showing  made  the 
b  of  appeals  had  jurisdiction,  and  should 

proceeded  to  dispose  of  the  case  upon 
lerits. 
ming  now  to  the  merits,  many  questions 

been  exhaustively  discussed  hy  counsel 

tr.  s. 


in  brief  and  argument.  One  ia,  to  what  ex- 
tent, if  at  all,  the  law  of  New  York  con- 
trols in  respect  to  the  policy  sued  on. 

By  the  insurance  company  it  is  contended 
that  it  does  not  apply;  that  it  operates  only 
upon  contracts  of  insurance  consummated 
within  the  state  of  New  York;  that  it  com- 
mences, "No  life  insurance  company  doing 
business  in  the  state  of  New  York  shall  have 
power,"  etc.;  that  it  thus  includes  foreign 
as  well  as  local  insurance  companies,  and,  as 
it  confessedly  cannot  control  the  operatious 
or  modify  the  contracts  of  foreign  insurance 
companies  made  outside  the  state,  the  true 
construction  is  that  it  applies  to  both  for- 
eign and  local  companies  only  as  to  business 
done  within  the  state;  that  as  the  applica- 
tion was  signed  by  the  insured  in  the  state 
of  Washington,  and  when  received  by  the 
company  in  New  York  was  there  accepted 
only  conditionally,  and  as  the  policy  which 
was  prepared  and  forwarded  to  an  agent  of 
the  company  in  Washington  contained  an  ex- 
press stipulation  that  it  should  "not  take 
effect  until  the  first  premium  shall  have  been 
paid  and  the  policy  shall  have  been  deliv- 
ered," and  as  the  premium  was  in  fact  paid 
and  the  policy  delivered  in  the  state  of 
Washington,  the  contract  was  a  Washington 
contract,  and  governed  by  the  laws  of  that 
state,  and  not  by  the  laws  of  New  York 
(Equitable  L.  Assur.  8oe.  v.  Clements,  140 
U.  S.  226,  232,  35  L.  ed.  497,  498,  11  Sup. 
Ct.  Rep.  822 )  ;  that  the  statement  in  the  ap- 
plication signed  by  Phinney  that  it  was  made 
subject'to  the  charterof  thecompany  and[338j 
the  laws  of  New  York,"  by  its  terms  refers 
only  to  the  application,  and  does  not  make 
the  laws  of  New  York  controlling  in  refer- 
ence to  the  terms  of  the  contract,  which  was 
evidenced  by  the  policy  subsequently  issued; 
and  that  being  a  Washington  contract,  and 
there  being  no  legislation  in  that  state  in 
respect  to  matter  of  forfeiture,  by  its  terms 
it  became  forfeited  on  the  nonpayment  of 
the  second  annual  premium. 

On  the  other  hand,  it  is  contended  by  the 
executrix  that,  whatever  may  be  the  effect 
of  the  statute  upon  foreign  companies  which 
may  happen  to  be  doing  business  within  the 
limits  of  New  York,  it  is  as  to  local  compa- 
nies practically  a  modification  of  their  char- 
ters and  a  statutory  rule  thereafter  control- 
ling all  contracts  made  by  them,  whether 
within  or  without  the  state;  that  even  if 
this  be  not  true,  yet,  as  the  policy  refers 
to  the  application  and  makes  it  a  part  of  the 
contract,  and  as  there  is  no  law  of  New  York 
which  affects  in  any  way  an  application  as 
such,  the  statement  therein,  that  it  is  made 
subject  to  the  charter  of  the  company  and 
the  laws  of  New  York,  must  be  understood 
as  directly  incorporating  the  laws  of  New 
York  into  the  contract,  or  at  least  referring 
to  them  as  containing  the  rules  for  its  con- 
struction and  enforcement;  and  also,  inas- 
much as,  by  its  terms,  final  performance 
(that  is,  the  payment  of  the  policy)  is  to  be 
made  in  New  York,  the  law  of  the  place  of 
performance  is  the  law  which  governs  as  to 
the  validity  and  interpretation  of  the  con- 
tract    Central  Nat.  Bank  v.  Hume,  128  U. 
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S.  105,  107.  20fl,  32  L.  ed.  370,  376,  12  Sup. 
Ct.  Rep.  160;  CoghUm  v.  South  Carolina  k. 
Co.  142  U.  S.  101.  109,  35  L.  ed.  061,  964, 
0  Sup.  Ct.  Rep.  41,  and  cases  cited  in  the 
opinion. 

We  are  not  insensible  of  the  importance, 
as  well  as  the  difScult^,  of  the  question  thus 
presented  in  these  various  aspects,  but  think 
that  the  case  may  properly  be  disposed  of 
without  any  consideration  or  determination 
thereof. 

We  shall  assume,  without  deciding,  that 
the  law  of  New  York  does  control  in  respect 
to  this  contract,  and  still  are  of  the  opinion 
that  the  judgment  must  be  reversed  for  er- 
ror occurring  on  the  trial,  and  error  of  such 
a  character  as  in  Tiew  of  the  testimony  may 
render  it  unnecessary  ever  to  consider  the 
question  to  which  we  have  referred.  Con- 
[SS9]fe8gedly,  the  insured  did  not  pay 'the  annual 
premium  due  September  24,  1801,  nor  that 
due  September  24,  1802,  although  he  lived 
until  September  12,  1803.  It  appears  from 
the  undisputed  testimony  that  the  insured 
knew  when  the  premium  became  due  in  Sep- 
tember, 1891.  Twice  he  spoke  to  the  local 
agent  seeking  to  arrange  for  the  payment  of 
the  premium  by  a  noU,  and  some  three  or 
four  months  thereafter  he  surrendered  the 
policy  to  such  agent.  It  is  true  that  at  the 
time  of  the  surrender  the  agent  told  the  in- 
sured that  the  policy  was  forfeited,  or  words 
to  that  effect,  and  that  the  insured  said  to 
him  that  as  tjie  policy  had  lapsed  it  was  no 
good  to  him,  and  the  agent  might  take  it 
if  he  wanted  it.  But  never  thereafter  until 
the  time  of  his  death,  more  than  a  year  and 
a  half,  was  anythiuK  done  or  said  by  the  in- 
sured in  respect  to  uie  policy;  no  suggestion 
of  payment  of  premium  or  anything  of  any 
kind  in  respect  to  it.  He  treated  the  mat- 
ter as  abandoned,  and  gave  up  to  the  agent 
of  the  company  the  instrument  by  which  the 
contract  was  evidenced.  Further,  after  his 
death  his  widow,  the  plaintiff,  filed  an  affi- 
davit that  the  personal  property  of  her  hus- 
band's estate  amounted  only  to  160,000, 
which,  of  course,  was  not  true  if  ahe  had  a 
f  100,000  policy  in  the  defendant  company. 
Not  only  that,  she  ignored  the  policy  alto- 
gether for  nearly  ten  months,  although  she 
promptly  presented  claims  under  other  poli- 
cies. As  she  testified  that  she  knew  of  the 
existence  of  this  policy  her  conduct  is  ex- 
plainable only  on  the  theory  that  she  un- 
derstood tha^  which  the  evidence  affirms, 
her  husband  had  abandoned  the  policy  and 
surrendered  it  to  the  company.  Upon  these 
facts  the  defendant  asked  this  instruction, 
which  the  court  declined  to  give: 

"If  you  find  from  the  evidence  in  this  case 
that  the  said  Quy  C.  Phinney  stated  to  the 
representative  of  the  defendant  in  the  state 
of  Washington  that  he  could  not  pay  the 
premium  fiuling  due  September  24, 1891,  and 
that  he  did  not  pay  nor  tender  the  same,  and 
thai  he  thereafter  surrendered  said  policy  to 
the  defendant's  representative,  they  mutual- 
ly believing  and  understanding  that  the  same 
was  of  no  force  or  validity  then  or  thereaft- 
er, by  reason  of  the  nonpayment  of  the  said 
premium,  this  would  constitute  an  abandon- 
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ment  and  rescission  of  this  contract  by  both 
parties  thereto,  and  would  put  an  end  to 
the  'same;  and  if  you  find  the  facts  so  to  be[3401 
you  must  find  a  verdict  for  the  defendant." 

In  lieu  thereof  the  court  charged  as  fol- 
lows: 

"Now,  it  is  contended  that  Mr.  Phinney 
and  this  company,  actine  through  Mr.  Stin- 
son  as  its  agent,  arrived  at  an  understand- 
ing and  agreement  that  the  policy  should  not 
continue  longer  in  force ;  Phinney  was  to 
pay  no  more  money,  and  that  his  rights  and 
the  policy  were  abrogated.  Notwithstand- 
ing the  provision  of  the  statute  of  New 
York,  that  a  provision  in  the  policy  it- 
self waiving  notice  has  no  effect,  and  that 
the  company  can  only  forfeit  the  policy  for 
nonpayment  of  premium  by  mailing  the  pre- 
scribed notice,  still  it  would  be  competent, 
and  it  was  competent,  for  the  parties  mu- 
tually to  agree  to  the  cancelation  of  a  life 
insurance  policy  if  they  saw  fit  to  do  so. 
And  if  the  evidence  in  the  case  shows  that 
Mr.  Phinney  did  voluntarily,  without  being 
induced  by  any  false  representations  or  de- 
ceit to  give  up  the  policy,  rescind  the  con- 
tract and  give  up  the  policy  rather  than  to 
continue  to  pay  the  premiums  provided  for 
in  the  policy,  that  agreement  would  have  the 
effect  to  terminate  this  policy  so  that  it 
would  no  longer  be  a  continuing  contract. 
There  is  testimony  in  the  case  tending  to 
prove  that  Mr.  Phinney  was  unable  to  meet 
thp  second  pnyment  when  it  fell  due,  and  by 
reason  of  his  failure  to  make  that  payment, 
he  voluntarily  delivered  up  the  policy  to  Mr. 
Stinson  as  an  agent  of  the  company,  vrith  the 
understanding,  expressed  at  the  time,  that 
it  was  lapsed,  that  it  was  no  longer  a  con- 
tinuing contract  in  his  favor.  If  there  was 
a  full  and  fair  understanding  between  these 
two  men  in  that  matter,  and  they  both  treat- 
ed it  as  an  abrogated  and  annulled  contract, 
and  each  relied  upon  that  understanding,  it 
would  have  the  ^ect  to  terminate  the  pol- 
icy, and  the  company  would  have  the  right 
to  consider  itself  absolved  from  any  obliga- 
tion to  give  the  statutory  notice  in  order  to 
forfeit  Uie  policy,  because  it  would  be  un- 
necessary for  the  company  to  forfeit  by  legal 
proceedings  what  the  opposite  party  had 
voluntarily  relinquished.  It  is  a  question 
of  fact,  tiierefore,  for  you  to  determine  from 
the  evidence  in  the  case,  whether  there  was 
a  full,  complete  understanding  and  meeting 
of  minds  between  Mr.  Phinney  and  Mr.  Stin- 
son, and  such  an 'agreement  and  under8tand-£34l  I 
ing  entered  into  between  than,  whether  the 
policy  was  surrendered  and  delivered  up  to 
Mr.  Stinson,  with  an  understanding,  and 
whether,  relying  upon  that  understanding, 
the  defendant  company  subsequently  acted." 

In  view  of  tilie  facts  heretofore  narrated, 
it  is  obvious,  not  only  that  there  was  error 
in  the  action  of  the  court  in  declining  to 
give  the  instruction  requested  by  the  insur- 
ance company,  and  giving  that  which  it  did, 
but  also  that  the  error  was  material.  The 
instruction  given  suggested  a  matter  in  re- 
spect to  which  there  was  no  testimony,  yet 
whidi,  in  view  of  other  language  in  the 
charge,  was  quite  sure  to  mislead.    In  ref- 
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•rence  to  tbia  nuitter  of  abandonment  and 
lesciBsion,  the  court  in  effect  declared  that 
it  waa  binding,  unless  induced  by  false  rep- 
resentation or  deceit.  There  is  not  the 
•lightest  syllable  in  the  testimony  to  suggest 
that  the  agent  deceived  the  insured,  nor  Uiat 
he  made  a  false  representation  in  the  sense 
in  which  a  false  representation  may  avoid 
a  contract.  And  vet,  as  the  court  had  al- 
ready ruled  that  the  law  of  New  York  con- 
trolled, that  there  was  no  forfeiture  until 
the  notice  prescribed  by  the  statute  of  that 
state  had  oeen  given,  the  jury  must  have 
understood  that  when  the  agent  said  that 
the  policy  had  lapsed,  he  made  a  false  rep- 
resentation, and,  therefore,  that  the  action 
of  the  insured,  based  upon  that  false  repre- 
sentation, did  not  amount  to  an  abandon- 
ment. But  whether  that  statement  of  the 
agent  was  correct  in  matter  of  law  is  doubt- 
ful; whether  true  or  false,  or,  more  accur- 
ately, whether  correct  or  not,  in  its  inter- 
preUttion  of  the  law  applicable  to  this  con- 
tract, is  immaterial.  It  was  merely  a  state- 
ment of  what  he  supposed  the  law  was,  and 
the  insured  was  under  the  same  obligations 
to  know  the  law  that  the  company,  or  its 
agent,  was.  The  jury  evidently  proceeded 
upon  the  supposition  that  the  insurance 
company,  located  in  New  York,  knew  what 
the  law  of  that  state  was ;  the  insured,  re- 
siding in  Washington,  did  not;  and  when  the 
agent  stated  what  the  condition  of  the  con- 
tract was,  he  misrepresented  the  law  of 
New  York,  of  which  the  insured  was  igno- 
rant, and,  being  ignorant,  was  not  bound  by 
any  act  based  thereon  in  the  wav  of  aban- 
donment or  rescission.  But  surely  no  such 
[S4S]ruIe  as  that  obtains.  When  two  parties  'en- 
ter into  a  contract,  and  make  it  determina- 
ble by  the  law  of  another  state,  it  is  conclu- 
sively presumed  that  each  of  them  knows 
the  law  in  respect  to  which  they  make  the 
contract.  There  is  no  presumption  of  ig- 
norance on  the  one  side  and  knowledge  on 
the  other.  Reverse  the  situation.  Suppose 
the  insurance  company  had  made  this  con- 
tract as  a  Washington  contract,  and  there 
had  been  some  peculiar  provision  of  that 
state  controlling  all  contracts  made  within 
the  state:  could  the  company,  a  corporation 
of  New  York,  thereafter  be  permitted  to  say 
that  it  did  not  know  what  the  law  of  Wash- 
ington was;  that  the  insured,  as  a  resident 
of  that  state,  must  be  presumed  to  have 
known  it;  that  he  did  not  communicate  his 
information,  and  therefore  it  was  not  bound 
by  that  law,  and  that  if  he  said  anything 
in  reference  to  it,  it  was  a  case  of  false  rep- 
resentation or  deceit  T  No  one  would  con- 
tend this.  And  so  when  these  two  parties, 
the  insurance  company  and  the  insured, 
dealing,  as  we  are  now  supposing,  in  a  con- 
tract which  they  mutually  agreed  should  be 
determinable  by  the  laws  of  New  York,  it  is 
an  absolute  presumption  that  eacn  knew 
those  laws,  and  that  neither  one  could  be 
misled  by  any  statement  in  respect  thereto 
on  the  part  of  the  other.  Whatever  opinion 
either  might  express  in  reference  to  those 
statutes  was  a  mere  matter  of  opinion.  He 
was  chargeable  with  knowledge,  just  exact- 
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)y  as  the  insurance  company  was.  Storm 
V.  Boker,  ISO  U.  8.  312,  37  L.  ed.  1093,  14 
Sup.  Ct.  Hep.  09,  is  decisive  of  this  quesUon. 
In  that  case  the  statement  of  the  insured  as 
to  a  question  of  law  was  insisted  upon  as 
conclusive,  but  this  court  said  (p.  336,  L 
ed.  p.  1102,  Sup.  Ct.  Kep.  p.  107) : 

"Both  the  defendante  and  the  insurance 
companies  had  the  written  contracts  before 
them,  and  were  preetmied,  as  a  matter  of 
law,  to  know  their  legal  effect  and  operation. 
What  the  complainant  said  in  his  testimony 
was  a  statement  of  opinion  upon  a  question 
of  law,  where  the  facts  were  equally  well 
known  to  both  parties.  Such  stetements  of 
opinion  do  not  operate  as  an  estoppel.  If 
he  had  said,  in  express  terms,  that  by  that 
contract  he  was  responsible  for  the  loss,  it 
would  have  been,  under  the  circumstences, 
only  the  expression  of  an  opinion  as  to  the 
law  of  the  contract,  and  not  a  declaration 
or  admission  of  a  fact,  'such  as  would  e8top[34S] 
him  from  subsequently  taking  a  different 
position  as  to  the  true  interpretation  of  the 
written  instrument. 

"In  Brant  v.  Virginia  Ocal  A  I.  Oo.  93  U. 
S.  326,  337,  23  L.  ed.  927,  029,  it  waa  said: 
'Where  the  condition  of  the  title  is  known 
to  both  parties,  or  both  have  the  same  means 
of  ascertaining  the  truth,  there  can  be  no 
estoppel.' 

"So,  in  Brewster  v.  Btriker,  2  N.  Y.  19, 
snd  Jiorton  v.  Coont,  6  N.  Y.  38,  and  ap- 
proved in  Ohatfield  v.  Bimonton,  02  N.  Y. 
209,  218,  where  it  was  ruled  'that  the  as- 
sertion of  a  legal  conclusion,  where  the  facta 
were  all  stated,  did  not  operate  as  an  estop- 
pel upon  the  party  making  such  assertion.  ' 

So,  whatever  the  local  agent  may  have  said 
as  to  the  condition  of  the  contract  waa  a 
mere  expression  of  opinion  as  to  a  matter 
of  law  in  respect  to  which  both  parties  were 
equally  chargeable  Mrith  knowledge.  It 
seems  to  us  clear  that  only  because  of  the 
inference  to  be  drawn  from  the  rejection  of 
the  instruction  asked  by  the  defendant,  and 
the  giving  of  the  instruction  with  this  sug- 
gestion of  false  representation  or  deceit,  can 
the  verdict  of  the  jury  be  accounted  for. 

Nor  can  we  think  that  the  action  of  the 
defendant  in  requesting,  after  the  jury  had 
returned  and  asked  certein  questions,  which 
were  answered  by  the  trial  judge,  that  he 
repeat  the  instructions  theretofore  given  in 
respect  to  waiver  and  abandonment,  is  to 
be  token  as  an  indorsement  of  those  instruc- 
tions. After  it  had  once  excepted  to  the  re- 
fusal of  an  instruction  which  it  had  asked, 
and  excepted  to  those  that  were  given,  it 
did  not  lose  the  benefit  of  such  exceptionr 
by  a  request  that  the  court  repeat  the  in- 
structions excepted  to  in  connection  with 
certain  answers  made  to  questions  propound- 
ed by  the  jury.  It  meant  simply  that  if  the 
court  answered,  as  it  did,  the  questions  pro- 
poimded  by  the  jury,  it  ought  to  supplement 
those  answers  vrith  a  restatement  of  the  in- 
structions theretofore  given,  and  asking  that 
restotement  was  not  an  admission  that  they 
were  correct,  but  simply  a  request  that  they 
should  be  restoted  so  as  to  qualify  the  an- 
swers given  to  the  questions. 
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In  this  connection  we  may  be  permitted 
to  suggest  that  no  afterthought  of  ingenious 
and  able  counsel  should  be  permitted  to  dis- 
turb the  understanding  and  agreement  of  the 
t'^^]  parties  based  'upon  their  belief  as  to  what 
the  law  is,  or  to  enforce  a  contract  which 
both  parties  concluded  to  abandon. 

A  single  further  matter  requires  notice, 
and  we  mention  it  simply  to  indicate  that 
we  have  considered,  although  we  do  not  de- 
cide, the  question  involved  therein:  The 
contract  of  insurance  is  a  peculiar  contract, 
especially  when  made  with  a  mutual  insur- 
ance company,  for  although  in  terms  a  con- 
tract with  a  corporation  it  is  in  substance 
a  contract  between  the  insured  and  all  other 
members  of  that  company.  The  character 
of  this  contract  was  fully  considered  and  dis- 
cussed by  this  court  in  Neio  York  L.  Ins.  Oo. 
V.  Statham,  93  U.  S.  24,  23  L.  ed.  789,  and 
to  that  case  we  refer  without  quotation. 
Now,  whether  the  insurance  company,  if  the 
law  of  Kew  York  be  applicable,  could  insist 
upon  a  forfeiture  without  giving  the  notice 
prescribed  by  the  statutes  of  that  state,  and, 
enforcing  it,  forfeit  all  premiums  paid,  all 
obligation  for  the  return  of  the  surrender 
value,  all  right  of  the  insured  by  subsequent 
payments  to  continue  the  policy  in  force,  is 
one  question.  But  it  is  a  very  different 
question  whether  the  executrix  of  the  in- 
sured, after  his  long  delinquency  in  the 
payment  of  premiums,  can  enforce  the  con- 
tract as  against  the  other  insured  parties, 
thereby  diminishing  their  interest  in  the  ac- 
cumulated reserve.  Ordinarily  no  one  can 
enforce  a  contract  unless  on  his  part  he  per- 
forms the  stipulated  promise,  and  it  may  be 
that  this  rule  is  operative  in  this  case.  We 
do  not  care  to  decide  the  question,  and  only 
mention  it  for  fear  that  it  should  be  as- 
sumed we  had  overlooked  it.  It  is  a  ques- 
tion which  may  never  arise  in  the  future  lit- 
igation of  this  case,  and  until  it  necessarily 
arises  we  do  not  feel  called  upon  to  decide 
it 

For  these  reasons  the  judgments  of  the 
Court  of  Appeals  of  the  Jfinth  Oirouit  and 
of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Washington  are  reversed, 
and  the  case  remanded  to  the  latter  court 
with  instructions  to  award  a  new  trial. 

Mr.  Justice  FeoUiain  did  not  sit  at  the 
hearing,  and  took  no  part  in  the  decision  of 
this  ease. 


r»46]*MUTUAL  LIFE  INSURANCE  COMPANY 
OP  NEW  YORK,  PeHtioner, 

V. 

BESSIE  F.  SEARS,  as  Executrix  of  Stephen 
P.  Sears,  Deceased. 

(See  8.  C.  Reporter's  ed.  S45-S47.) 

Insurance — abandonment  of  eontraot  after 
default — effect  of  atatute  to  prevent  for- 
feiture. 

A  termlDatlon  of  a  life  Insurance  policy  by 
mutnal  asreement.  after  default  In  the  pay- 
ment of  premlumi  and  the  refusal  of  the  tn- 
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sured  to  continue  the  policy.  Is  concloalv* 
against  the  insured,  notwithstanding  a  stata- 
tory  provision  which  precluded  the  forfeltnr* 
of  the  policy  by  reason  of  the  default,  be- 
cause the  notices  required  by  the  statute  had 
not  been  given. 

[No.  462.] 

Argued  March  H,  15,  1900.    Decided  May 
28,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  affirming 
a  judgment  for  the  plaintiff  in  an  action  on 
a  life  insurance  policy.    Reversed. 

See  same  case  below,  97  Fed.  Rep.  986,  38 
C.  C.  A.  696. 

Statement  by  Mr.  Justice  Brewert 
'This,  like  the  case  of  Mutual  L.  Ins.  0'oi34S] 
V.  Fhinney,  just  decided,  177  U.  8.  327,  ante, 
1088,  20  Sup.  Ct  Rep.  906,  is  an  action  on 
an  insurance  policy  issued  by  the  company, 
the  premiums  on  which  were  unpaid  for 
years  before  the  death  of  the  insured.  The 
facts,  as  disclosed  by  the  pleadings  (and  the 
case  went  off  on  the  pleadings,  without  any 
testimony) ,  are  that  on  May  18,  1891,  the  in- 
surance company  issued  a  policy  to  Stephen 
P.  Sears,  he  being  the  beneficiary  named  in 
the  policy,  as  well  as  the  insured.  He  paid 
the  first  annual  premium  and  received  the 
policy,  but  neglected  to  pay  the  premium  due 
on  May  18,  1892,  and  ul  subsequent  pre- 
miums. He  lived  until  March  30,  1898,  and 
thereafter  his  widow,  the  plaintiff  below,  waa 
appointed  his  executrix.  The  answer  al- 
leged nonpayment  of  the  premiums  from 
1892  onward,  and  also  "that  subsequent  to 
the  failure  of  the  said  Stephen  P.  Sears  to 
make  payment  of  the  said  annual  premium 
falling  due  on  said  policy  May  18,  1893,  and 
subsequent  to  the  lapsing  of  said  policy  for 
failure  to  make  said  payment,  and  aitcr  the 
said  Stephen  P.  Sears  was  fully  informed 
and  knew  that  said  policy  had  b^n  by  it  de- 
clared lapsed  and  'void  for  nonpayment  of[346] 
premium,  this  defendant,  through  its  agents, 
applied  tio  said  Stephen  P.  S^s  to  make 
restoration  of  said  policy  by  making  pay- 
ment of  said  defaulted  pronium  and  having 
the  said  poli<7  restored  to  force,  but  that 
said  Stephen  P.  Sears  refused  to  make  such 
payment,  and  refused  longer  to  continue  said 
policy  or  make  any  further  payments  there- 
on, and  then  and  there  elected  to  have  the 
same  terminated,  and  this  defendant,  relying 
upon  the  said  election  and  determination  of 
said  Stephen  P.  Sears,  at  all  times  subse- 
quent thereto  treated  said  policy  as  lapsed, 
abandoned,  and  terminated,  and  relying  upon 
the  said  conduct  of  said  Sears  abstained 
from  taking  any  further  action  or  step  in  re- 
lation to  said  policy,  by  way  of  notice  or 
otherwise,  in  order  to  effect  the  cancelation 
and  termination  thereof." 

A  demurrer  to  this  answer  was  sustained, 
and  judgment  entered  for  the  plaintiff,  which 
was  aflirraed  by  the  court  of  appeals  (97 
Fed.  Rep.  986,  38  C.  C.  A.  696),  and  the  case 
was  thereupon  brought  to  this  court  on  cer- 
tiorari. 

178  V.  S. 


Digitized  by 


Google 


1899. 


McTOAL  Life  Insuranob  Co.  t.  Huj. 


346-848 


Messrs.  Jnlieii  T.  Davies  and  John  B. 

Allen  argued  the  cause  and,  with  Messrs. 
Edicard  Lyman  Short  and  Frederic  D.  Mo- 
Kenney,  filed  a  brief  for  petitioner. 

Messrs.  Edward  Lyman  Short,  JitUen  T. 
Davies,  John  B.  Allen,  Frederic  D.  MoKen- 
ncy,  and  Robert  0.  Strudtoick  filed  a  brief 
in  support  of  petition  for  certiorari. 

Messrs.  Stanton  Warlinrton  and  Har- 
old Preston  argued  the  cause  and  filed  a 
brief  for  respondent. 

]  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

In  view  of  what  has  been  already  decided 
in  the  case  of  Mutual  L.  Ins.  Co.  v.  Phinney, 
178  U.  S.  327,  ante,  1088,  20  Sup.  Ct  Rep. 
906,  it  is  needless  to  do  more  than  note  the 
fact  that,  as  shown  by  the  answer,  after  the 
insured  had  once  defaulted  in  May,  1893, 
a  second  default  had  occurred  in  May,  1893, 
application  was  made  to  him  by  the  com- 
pany, through  its  agents,  to  restore  the  pol- 
icy, and  that  he  declined  to  make  any  fur- 
ther payments  or  to  continue  the  policy,  and 
elected  to  have  it  terminated,  which  election 
was  accepted  by  the  company,  and  the  par- 
ities 'to  the  contract  treated  it  thereafter  as 
abandoned.  As  we  held  in  the  prior  case, 
there  is  nothing  in  the  New  York  statute  ( if 
contToilir^  at  all)  to  prevent  the  parties 
from  dealing  with  that  as  any  other  con- 
tract ;  and  if  they  choose  to  abandon  it,  that 
action  is  conclusive. 

The  judgtnents  of  the  Court  of  Appeals  of 
the  Ninth  Circuit  and  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Wash- 
ington are  reversed,  and  the  case  remanded 
to  the  latter  court,  with  instructions  to  over- 
rule the  demurrer  to  defendant's  answer. 


Mr.  Justice  Peekham  did  not  sit  in  the 
bearing,  and  took  no  part  in  the  decision  of 
this  case. 


MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Petitioner, 

V. 

GEORGE  E.  HILL,  Ellen  Kellogg  Hill,  Eu- 
gene C.  Hill,  by  their  Guardian,  E%en 
Smith,  and  Eliza  Maude  Hill,  in  her  own 
behalf. 

i.lee  8.  C.  Reporter's  cd.  S47-350.) 

Life  insurance — abandonment  of  contract — 
refusal  of  beneficiaries  to  continue  policy. 

An  Rbandonment  of  a  life  Insurance  contract  by 
the  insured  after  default  Id  payment  of  pre- 
miums, together  with  a  refusal  by  the  bene- 
flcinrles  to  keep  the  policy  In  life,  will  be  con- 
clusive against  any  claim  on  the  policy. 


(No.  453.] 

Argued  March  H,  15,  1000.    Decided   May 
28,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  sustain- 
178  V.  8.        U.  8..  Book  44. 


ing  a  demurrer  to  an  answer  in  an  action 
on  a  policy  of  life  insurance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jnllen  T.  Davlea  and  John  B. 
Allen  argued  the  cause  and,  with  Messrs. 
Edaard  Lyman  Short  and  Frederic  D.  Mo- 
Kenney,  filed  a  brief  for  petitioner. 

Messrs.  Edward  Lyman  Short,  Julien  T. 
Davies,  John  B.  Allen,  Frederic  D.  McKeit- 
ney,  and  Robert  C.  Strudtcick  filed  a  brief 
in  support  of  petition  for  certiorari. 

Messrs.  8tanton  'Warbnrton  and  Har- 
old Preston  argued  the  cause,  and  Messrs. 
Stanton  Warburton  and  Eben  Smith  fil^  a 
brief  for  respondents. 


*Mr.  Justice  Brewer  delivered  the  oirin-[347] 
ion  of  the  court: 

This  rase  resembles  the  last  three  decided, 
in  that  it  was  an  "action  against  the  insur-[348] 
a»ce  company  on  a  policy  whose  premiums 
had  not  been  paid  for  some  years  before  the 
death  of  the  insured.  The  policy  was  issued 
April  29,  188G,  to  George  Dana  Hill  for  the 
benefit  of  his  wife,  if  Uving  at  the  time  ol 
his  death,  and,  if  not,  for  the  benefit  of  their 
children.  The  insured  paid  the  first  annual 
premium,  but  none  thereafter.  He  died  on 
December  4, 1890.  His  wife  died  before  him, 
and  this  action  was  brought  in  behalf  of  the 
children.  The  answer  alleged,  among  other 
things — 

"That^  pursuant  to  the  conditions  of  the 
said  policy,  there  became  and  was  due  to  the 
defendant,  as  a  premium  upon  said  policy 
of  insurance,  on  the  29th  day  of  April,  a.  d. 
1887,  the  sum  of  eight  hundred  and  four- 
teen ($814)  dollars  and  the  said  George  Dana 
Hill  and  the  said  Ellen  Kellogg  Hill,  his 
wife,  and  each  and  all  of  the  plaintiiTs  here- 
in failed,  neglected,  and  refused  to  pay  to 
the  defendant,  at  the  time  aforesaid,  the  said 
sum  of  eight  hundred  and  fourteen  ($814) 
dollars  or  any  part  thereof,  and  ever  since 
that  time  and  up  to  the  time  of  the  death  of 
the  said  George  Dana  Hill,  on  the  4th  day 
of  December,  1890,  the  said  George  Dana 
Hill  and  the  said  Ellen  Kellogg  Hill,  his 
wife,  during  her  lifetime,  and  each  and  all 
of  the  plaintifTs,  neglected  and  refused  to 
pay  to  defendant  the  said  sum  or  any  part 
thereof,  or  any  other  sum  or  other  thing  of 
value  whatever;  by  reason  whereof  the  said 
policy  of  insurance  became  and  was  on  the 
29th  day  of  April,  A.  D.  1887,  according  to 
the  conditions  aforesaid,  void  and  of  no  ef- 
fect. 

"That,  at  a  time  more  than  one  year  from 
the  time  of  the  issuance  of  the  policy  men- 
tioned in  the  complaint,  and  during  the  life- 
time of  the  said  George  Dana  Hill  mentioned 
in  the  complaint,  it  was  mutually  agreed  be- 
tween the  defendant  and  the  said  George 
Dana  Hill, that  the  said  contract  of  insurance 
should  be  waived,  abandoned,  and  rescinded, 
and  the  said  George  Dana  Hill  and  the  de- 
fendant then,  by  mutual  consent,  waived, 
abandoned,  and  rescinded  the  same  accord- 
ingly, and  all  their  mutual  rights  and  obliga- 
tions therein  and  thereunder. 

"This  defendant    allies    that    the    said 

plaintiffs,  and  each  of  uem,  should  be,  and 
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ure,  estopped  from,  and  should  not  be  per- 
[3M]initted  *to  allege  or  prove  that  defendant  did 
not  mail,  or  cause  to  be  mailed,  or  otherwise 
given,  to  said  George  Dana  Hill  a  notice  stat- 
ing the  amount  of  premium  due  on  said  poU 
i^  on  April  29,  1887,  or  at  any  other  time, 
with  the  place  where  the  same  should  be 
paid,  the  person  to  whom  the  same  is  pay- 
able, and  stating  that  unless  the  premium 
then  due  should  be  paid  to  the  company  or 
its  agents,  within  thirty  days  after  the  mail- 
ing of  such  notice,  the  policy  and  all  pay- 
ments made  thereon  should  become  forfeited, 
or  any  other  notice  prescribed  by  any  stat- 
ute or  statutes  of  the  state  of  New  York, 
or  any  other  notice  than  that  hereinafter 
ia  this  paragraph  mentioned,  for  that,  short- 
ly prior  to  ana  after,  and  on  said  29th  day 
ot  April,  1887,  this  defendant,  in  writing, 
•nd  also  personally,  notified  and  informed 
the  said  Qeorge  Dana  Hill,  at  said  city  of 
Seattle,  that  the  premium  ot  $814,  necessary 
to  be  paid  on  said  policy  for  tjie  continuance 
of  said  policy  of  insurance,  was  due  and  pay- 
able, and  said  defendant  duly  demanded  pay- 
ment of  said  premium  in  said  sum,  and,  at 
the  same  time  and  place,  tendered  the  receipt 
of  the  defendant  therefor,  duly  signed  by 
its  president  and  secretary;  and  the  said 
Hill,  beins  fully  so  informed  and  advised  in 
the  prcmrses,  refused  to  make  payment  of 
■aid  premium,  or  any  part  thereof,  and  then 
and  there,  intending,  uid  for  the  purpose  of 
inducing  defendant  to  rely  upon  the  same, 
infonnM  defendast  that  he,  the  said  (George 
Dana  Hill,  was  anaUe  to  pay  said  premium, 
and  did  not  intend  to  make  payment  thereof, 
or  of  anj  premium  thereafter  to  accrue  upon 
said  policy  of  insurance,  but,  on  the  con- 
trary, he,  the  said  Geortre  Dana  Hill,  intend- 
ed to  allow  the  said  pMicy  to  lapse  and  be- 
come forfeited  for  want  of  payment  of  said 
premium  or  of  any  future  premium  aeerufng 
on  said  policy;  and  the  said  defendant,  then 
and  there,  and  ever  since,  relying  upon  the 
•aid  representations  and  conduct  on  the  part 
of  the  said  Qeorge  Dana  Hill,  was  thereby 
Induced  to,  and  did,  declare  the  said  policy 
and  contract  of  insurance  forfeited  an^ 
abandoned,  and,  in  good  faith,  relying  upon 
•aid  conduct  and  representations  on  the  part 
of  said  George  Dana  Hill,  this  defendant  was 
induced  to,  and  did,  fail  and  abstain  from 
giving  or  mailing  any  notice,  whether  pre- 
[8S0]8cribed  by  statute  or  otherwise,  *to  the  said 
Qeorge  Dana  Hill,  or  to  any  person  inter- 
ested in  said  policy,  concerning  the  payment 
of  any  pronium  thereon." 

Here,  as  in  the  last  two  cases,  is  disclosed 
a  distinct  agreement  on  the  part  of  the  in- 
sured and  the  companv  to  waive  and  abandon 
the  policy  and  all  rights  and  obligations  on 
the  part  of  the  parties  thereto. 

But  it  is  said  that  the  insured  was  not  the 
beneficiary;  his  wife,  and  in  case  of  her 
death,  their  children,  being  named  as  such; 
and  that  it  was  not  in  his  power,  by  nonpay- 
ment or  waiver  or  abandonment,  to  relin- 
quish or  cancel  her  or  their  rights  in  the 
poliCT.  It  is  doubtless  an  interesting  ques- 
tion how  far  the  action  of  the  insured  can 
affect  or  bind  the  beneficiaries  in  a  life-insur- 
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ance  policy.  If  the  answer  in  this  case  con- 
tained  simply  the  allegation  in  respect  to 
the  insured's  agreement  with  the  company, 
we  should  be  compelled  to  enter  into  an  ex- 
amination of  that  (question;  but  it  is  alleged, 
not  only  that  the  insured  and  the  company 
agreed  to  abandon  the  contract,  but  also  that 
the  beneficiary,  his  wife,  and  the  plaintiffs, 
their  children,  "failed,  n^lected,  and  re- 
fused" to  pay  the  premium.  So  we  have  a 
case  in  which,  not  only  did  the  insured  and 
the  company  abandon  the  contract,  but  also 
the  benc^ciaries  neglected  and  refused  to  do 
that  which  was  essential  to  keep  the  policy  in 
life.  The  allegation  in  the  answer  doesnotdis- 
close  a  mere  omission,  for  it  is  "neglected 
and  refused,"  and,  of  course,  there  can  be 
no  refusal  unless  with  knowledge  of  the  op- 
portunity or  duty.  A  party  cannot  be  said 
to  refuse  to  do  a  thing  of  which  he  knows 
nothing.  Refusal  implies  demand,  knowl- 
edge, or  notice.  The  case,  therefore,  is  one 
in  which  the  beneficiaries  refused  to  continue 
the  policy,  while  the  insured  and  the  com- 
pany abejidoned  it. 

Under  those  circumstances  we  think  the 
case  falls  within  the  same  rule  as  the  pre- 
ceding; and  the  judgments  of  the  Court  of 
Appeals  of  the  Ninth  Circuit  and  of  the  Cir' 
ouit  Court  of  the  United  States  for  the  Dis- 
trict of  Washington  are  reversed,  and  the 
case  remanded  to  the  latter  court,  with  in- 
structions to  overrule  the  donurrer  to  de- 
fendant's answer. 

Mr.  Justice  FeoUiam  did  not  ait  at  the 
hecuring,  and  took  no  port  in  the  dedsion  of 
this  I 


•MUTUAL  LIFE  INSURANCE  C0MPANY[851} 
OF  NEW  YORK,  Petitioner, 

V. 

WALTER  B.  ALLEN,  as  Administrator  of 
Samuel  B.  Stewart,  Deceased. 

(See  8.  C.  Reporter's  ed.  861-S5S.) 

Intwranoe— agreement  to  terminate. 

An  agreement  to  terminate  a  policy  ot  life  in- 
surance,  made  by  the  Insurad,  who  Is  alee 
the  iMneflclar;,  after  default  In  the  payment 
ot  premlDma  will  end  the  contract. 


[No.  466.] 

Argued  Mareh  H,  18, 1900. 
t8,  1900. 


Decided  Mof 
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N  WRIT  OF  CER'nORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  sustaining 
a  demurrer  to  an  answer  on  a  policy  of  life 
insurance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jnlion  T.  Davles  and  John  B. 
Allen  argued  the  cause  and,  with  Messrs. 
Ednard  Lyman  Short  and  Frederio  D.  Mo- 
Kenney,  filed  a  brief  for  petitioner. 

Messrs.  Edward  Lyman  Short,  Julien  T. 
Davies,  John  B.  Allen,  frederio  D.  McKett' 
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tcy,  and  Robert  O.  8trudu>iok  filed  a  brief 
Ji  support  of  petition  for  certiorari. 

Ueisn.  Stanton  Warbnrton  and  Har- 
>Id  Preston  argued  the  cause,  and  Messrs. 
Frederick  liausman,  John  B.  Allen  and  Jay 
0.  Allen  filed  a  brief,  for  respondents. 

*Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  case  is,  in  all  material  respects,  sim- 
ilar to  that  of  Mutual  L.  Ina.  Co.  t.  Sears, 
just  decided,  178  U.  S.  345,  ante  1096,  20 
Sup.  Ct.  R«p.  912.  The  answer  of  the  com- 
pany, which  was  deniurred  to,  and  the  de- 
murrer sustained,  contained  these  allega- 
tions: 

"That  ntither  the  said  Samuel  B.  Stewart, 
nor  anyone  on  his  behalf,  ever  paid,  or  of- 
fered to  pay,  any  premium,  or  any  part  of 
any  premium  due,  or  to  become  due  or  pay- 
able on  said  policy,  save  and  except  the  first 
premium,  wluch  was  paid  upon  the  delivery 
of  said  policy,  and  which  covered  the  period 
from  the  date  of  said  policy  until  the  18th 
day  of  February,  1894.  That  the  said  Sam- 
uel B.  Stewart  was  at  all  times  advised  and 
informed  that  default  had  been  made  by  him 
in  payment  of  each  and  every  premium,  and 
the  whole  thereof,  due  on  said  policy,  subse- 
quent to  the  said  first  annual  premium  paid 
at  the  delivery  of  said  policy;  and  that  the 
said  Samuel  B.  Stewart  in  his  lifetime  never 
paid  or  offered  to  pay  any  premium,  *or  any 
part  of  any  premium,  due  upon  said  policy 
subsequent  to  that  paid  upon  the  delivery 
thereof  as  aforesaid.  That  it  was  expressly 
lin  said  policy  provided  that  the  insurance 
1  thereon  was  payable  to  the  insured,  Samuel 
B.  Stewart,  or  his  assigns;  that  fhe  said 
Samuel  B.  Stewart  never  made  any  transfer 
or  assignment  of  said  policy  of  insurance; 
that  the  said  defendant  entered  and  noted 
said  policy  of  insurance  upon  its  books  as 
forfeited  and  lapsed  for  failure  to  p^y  the 
annual  premium  falling  due  on  said  policy 
on  said  18th  day  of  February,  1894.  That 
the  said  Samuel  B.  Stewart  was  at  all  times 
advised  that  defendant  had  so  treated  said 
policy  as  lapsed  and  forfeited,  and  notwith- 
standing said  notice,  and  notwithstanding  the 
saw  Samuel  B.  Stewart  was  at  all  times  ad- 
vised .*«>  had  not  paid  the  premium  due  on 
said  policy  February  18,  1894,  consented  to 
the  forfeitnn«  and  termination  of  said  policy 
of  insurance;  a>ii  with  a  mutual  knowledge 
tad  understanding  on  the  part  of  defendant 
and  said  Sanrael  B.  Stewart,  the  said  policy 
was  at  all  tim«8  by  the  i«i.id  parties  deemed 
terminated  from  acd  after  the  18th  day  of 
February,  1894;  and  relyin^^  upon  such 
knowledge  and  mutual  understazxling,  the 
said  defendant  never  subsequently  mMled  or 
served  any  notice  of  the  due  date  of  premi- 
ums to  or  upon  said  Samuel  B.  Stewart  a;^r* 
ing  his  lifetime;  and  the  said  Samuel  h.  I 
Stewart,  at  all  times  knowing  that  the  de- 
fendant was  treating  said  policy  as  forfeited 
and  lapsed,  and  at  all  times  knowing  that 
he  had  not  paid  or  tendered  payment  of  any 
premium  upon  said  policy  subsequent  to  the 
first  annual  premium  paid  as  aforesaid  on 
the  delivsry  of  said  nolicy,  acquiesced  in  and 
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agreed  to  the  said  mutual  understanding 
that  the  said  policy  was  lapsed  and  forfeit- 
ed; and  by  mutual  agreement  and  consent 
both  the  said  defendant  and  said  Samuel  B. 
Stewart  agreed  and  consented  to  the  lapsing 
and  forfeiture  of  said  policy  of  insurance 
from  and  after  the  18tii  day  of  February, 
1894." 

From  this  answer  it  distinctly  appears 
that  Stewart,  who  was  both  the  insured  and 
the  beneficiary,  knew  when  the  second  annu- 
al premium  became  due,  was  informed  of  his 
default  in  the  matter  of  payment,  and  both 
he  and  the  company  agreed  to  the  *ending[353] 
of  the  contract.  Under  these  circumstances, 
and  without  considering  any  other  question, 
the  judgments  of  the  Court  of  Appeals  of  the 
Ninth  Cirduit  and  of  the  Oirouit  Court  of  the 
United  States  for  the  District  of  Washing- 
ton are  reversed,  and  the  case  remanded  to 
the  latter  court,  with  instructions  to  over- 
rule the  demurrer  to  the  answer  of  the  de- 
fendant. 

Mr.  Justice  FeeUuun  did  not  sit  in  the 

hearing,  and  took  no  part  in  the  decision  of 
this  case. 


CraCAGO,   MILWAUKEE,   &   ST.   PAUL 
RAILWAY  COMPANY,  Petitioner, 

V. 

HEMAN   CLARK. 

(See  S.  C.  Ueporter*!  ed.  353-373.) 

Appeal — review  of  referee's  findings — con- 
clusiveness of  settlement — aooeptanoe  of 
part  payment — effeot  of  dispute  as  to 
items. 

1.  The  guesMoo  whether  the  judgment  ren- 
dered was  warranted  by  the  facts  found  Is 
open  for  consideration  on  appeal,  where  the 
cause  was  tried  without  a  jar;,  after  express 
waiver  of  Jury  trial,  and  a  referee  duly  ap- 
pointed by  written  consent,  whose  findings, 
rulings,  and  decisions  were  made  those  of  the 
court. 

2.  The  rule  that  payment  of  a  less  sum  in 
satisfaction  of  a  larger  sum  Is  not  binding 
for  want  of  consideration  only  applies  when 
the  larger  sum  is  liquidated,  and  when  there 
Is  no  consideration  whatever  for  the  surren- 
der of  a  part  of  it,  and  the  rule  itself  Is  con- 
sidered so  far  with  disfavor  as  to  be  con- 
fined strictly  to  casos  within  It. 

3.  The  payment  of  a  specified  sum  conceded 
to  be  due,  by  Including  certain  Items  but  ex- 
cluding disputed  Items,  on  condition  that  the 
sum  so  paid  shall  be  received  In  fnU  satisfac- 
tion, will  be  sustained  as  an  extinguishment 
of  the  whole  sum,  where  the  aggregate  amount 
is  in  dispute. 

4.  A  referee's  finding  that  a  statement  of  ac- 
count showed  a  credit  to  a  contractor  of  an 
Item  not  included  in  the  contract,  for  extra 
work,  without  any  express  finding  that  It  was 
liquidated,  except  by  such  statement,  cannot 
be  construed  to  find  that  this  Item  was  liqui- 
dated, for  the  purpose  of  affecting  the  con- 
clusiveness of  a  settlement  of  the  account  on 
a  p.'^rtial  payment  thereof,  merely  because 
one  finding  was  that  the  statement  of  account 


NoTV. — Af  to  aceord  and  sattsfaction  by  part 
payment — Sv->e  SHiIler  v.  Kemp  <N.  Y.)  20  L. 
R.  A.  705.  and  cote:  and  note  to  Oglesby  v. 
AttrUI,  26  L.  ed.  l'    R    ll«e. 
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waa  "k  comet,  truthful,  and  ondlaputed  ae- 
count"  ot  all  dealing*  between  the  partlea, 
except  a*  to  two  other  itema  named,^-e«pe- 
clally  where  the  referee  explicitly  declare* 
that  no  other  account  of  the  transactions  was 
ever  had  or  stated  between  the  parties. 

[No.  256.] 

Argued   April  tO.  tS,  1900.    Deeided   JVoy 
i8,  1900. 

ON  Wmx  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  affirming 
a  judgment  on  a  report  of  *  referee.  Re- 
versed. 

See  same  case  below,  92  Fed.  Rep.  968,  36 
C.  C.  A.  120. 

Statement  by  Mr.  Chief  Jiutioe  Fallen 
(3S«)  'Herman  Clark  constructed  some  200  milee 
<K  railroad  in  the  states  of  Iowa  and  Mis- 
soari,  for  the  Chicago,  Milwaukee,  &  St  Paul 
Raihrav  Company,  under  a  written  contract 
dated  March  6,  1886,  which  is  set  forth  in 
the  findings  hereafter  referred  to.  During 
the  period  of  construction  the  company  paid 
Clark  large  suns  of  money  on  account  After 
the  road  was  completed  the  chief  engineer  of 
the  company,  as  was  his  duty  under  the  con- 
tract, certified  to  the  total  amount  that  Clark 
had  earned  under  the  contract.  This  amount 
was  $3,893,798.79.  But  Clark  claimed  also 
the  further  sum  of  $34,898.90  for  material 
sold  by  him  to  the  company,  and  certain  re- 
bates and  other  matters  of  that  description, 
which  would  make  the  aggregate  $3,930,- 
:t07.69.  As  to  the  amount  that  should  be 
credited  to  the  company,  the  company 
«Iaimed  credits  to  the  amount  of  $3,716,866.- 
20,  while  Clark  contended  that  the  total 
amount  that  should  be  credited  was  $3,667,- 
300.61).  or  $40,668.63  less  than  the  amount 
claimed  by  the  company.  This  latter  amount 
was  made  up  of  two  items :  One  of  $40,000, 
for  overtime  forfeiture  or  penalty,  and  the 
other  of  $9,668.63,  the  amount  paid  by  the 
company  for  nut  locks  furnished  to  Clark, 
and  used  by  him  in  the  construction  of  the 
road.  The  company  prepared  an  account 
stated,  which  allowed  the  $34,698.60,  on  one 
side  of  the  account,  and  included  the  $40,000 
and  the  $9,668.63,  on  the  other,  and  appended 
to  it  a  release  for  Clark  to  sign,  if  he  accepted 
the  balance  therein  stated.  The  account 
ISS5]*8tfttecl  and  release  were  sent  to  him  with 
notice  that  upon  signing  and  returning  the 
same  to  the  vice  president  of  the  company,  a 
check  for  the  balance  shown  by  the  account 
to  be  due  would  be  sent  to  him.  Immedi- 
ately tliereupon,  on  March  0,  1888,  the  ac- 
count and  release  were  returned  by  Clark  to 
tlic  rice  prcsidciit,  signed  and  witnessed,  and 
a  check  for  the  full  amount  of  such  balance, 
$173,  632.  29,  was  at  once  delivered  to  Clark, 
who  indorsed,  and  deposited  it  in  his  bank, 
and  received  the  proceeds  thereof. 

August  6,  1893,  Clark  commenced  this  ac- 
tion against  the  railroad  company  to  recover 
amounts  which  he  claimed  to  be  due  him  on 
account  of  the  construction  of  the  road,  and 
for  extra  work  and  other  claims  growing  out 
of  the  contract.  The  complaint  originally 
llOO  -o        V 


contained  three  causes  of  action,  but  fay 
amendment  the  number  was  increased  to  aix. 
The  second,  thiid,  fourth,  and  sixth  causes  of 
action,  and  part  of  the  first  cause,  were  elimi- 
nated from  the  case  by  the  judgment  and 
Clark  recovered  on  the  two  items  of  $40,000 
and  $9,658.63  under  the  first  cause  of  action, 
and  also  under  the  fifth  cause  for  $2,426,  a 
matter  arising  subsequent  to  the  release,  and 
not  included  within  it 

The  action  was  originally  brought  in  the 
state  court,  but  was  removed  on  the  applica- 
tion of  the  company  to  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  New  York.  After  issue  was  joined,  the 
cause  came  on  for  trial  at  a  regular  term  of 
the  circuit  court  Trial  by  jury  was  waived 
by  written  consent  of  the  parties,  filed  with 
the  clerk,  and  the  cause  was  referred  to  a 
referee,  who  in  due  time  made  his  report  and 
findings.  The  court  adopted  the  findings  of 
the  referee  and  ordered  judgment  thereon 
for  the  sum  of  $80,479.36.  jHiis  judgment 
was  subsequently  affirmed  by  the  circuit 
court  of  appeals.  92  Fed.  Rep.  968,  35  C.  C. 
A.  120. 

The  findings  of  fact  and  conclusions  of  law 
of  the  referee  were  as  follows : 
"Findings  of  Fact. 

"1.  That  in  the  month  of  March,  1886,  the 
defendant  the  Chicago,  Milwaukee,  &  St 
Paul  Railway  Company,made  and  enteredin- 
to  a  contract  in  writing  with  the  plaintiff, 
dated  the  *6th  day  of  March,  1886,  for  the[356] 
construction  of  a  line  of  railroad  from  a 
point  in  the  city  of  Ottumwa,  Iowa,  to  a 
place  called  Harlem  Station,  in  the  state  of 
Missouri,  a  distance  of  about  202.8  miles,  to 
be  completed  on  the  1st  day  of  August,  1887, 
a  copy  of  which  contract  is  hereto  annexed, 
marked  'A.' 

"2.  That  immediately  after  the  execution 
of  the  said  contract  the  plaintiff  proceeded  to 
carry  x>ut  and  perform  the  same,  and  did 
carry  out  and  perform  the  same,  except  a 
portion  thereof  otherwise  agreed  between  the 
parties,  and  substantially  completed  the 
same  on  or  about  the  1st  day  of  November, 

1887,  and  the  same  was  duly  accepted  by  the 
defendant  on  or  about  the  first  part  of 
March,  1888. 

"3.  That  on  or  about  the  3d  day  of  March, 

1888,  the  chief  engineer  in  charge  of  said 
work  under  said  contract  made  a  final  certifi- 
cate and  estimate,  which  is  copied  in  full 
in  the  twentieth  and  twenty-first  findings 
of  fact  last  asked  by  the  defendant,  and  by 
this  reference  is  made  part  hereof. 

"4.  That  said  certificate  and  estimate  were 
delivered  to  the  defendant,  but  were  never  de- 
livered to  the  plaintiff  or  any  of  his  agents, 
and  were  not  seen  by  the  plaintiff  or  any  of 
his  agents  or  brought  to  his  knowledge  other- 
wise than  by  the  reference  thereto  in  the  re- 
ceipt of  March  9,  1888,  hereinafter  referred 
to,  until  the  trial  of  this  action. 

"6.  That  the  consideration  for  the  per- 
formance of  said  contract  originally  men- 
tioned in  said  contract  was  $3,914,600,  but 
before  the  e:iecution  of  said  contract  by  the 
plaintiff,  by  and  with  the  consent  of  the  de- 
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L-  fendant,  the  consideration  was  changed  and 
:  made  $3,954,000. 

"6.  That  the  plaintiff  made  and  entered 
-  into  a  supplemental   contract  whereby   he 
:  agreed  with  the  defendant  to  complete  his 
performance  of  said  contract  on  or  before 
June  1,  1887,  and  to  allow  the  said  defend- 
ant, by  way  of  forfeiture,  in  case  the  said 
.  railway  were  not  so  completed  by  the  1st  of 
June,  1887,  the  sum  of  $40,000. 

"7.  lliat  the  defendant  failed  to  furnish 
the  plaintiff  with  rights  of  way  as  by  said 
contract  it  had  agreed  to  do  in  time  to  enable 
the  plaintiff  to  complete  his  contract  prior  to 
the  1st  of  June,  1887,  or  prior  to  the  Ist  of 
jAugust,  1887,  but,  on  the  contrary,  •delayed 
the  plaintiff  in  the  performance  of  said  con- 
tract at  a  point  upon  the  said  road,  known  as 
Minneville,  until  October  27,  1887,  by  reason 
of  the  neglect,  failure,  and  omission  of  the 
defendant  to  obtain  the  necessary  right  of 
way  at  said  point  so  as  to  permit  the  con- 
struction of  Uie  road  and  completion  of  the 
contract  at  said  point. 

"8.  That  the  plaintiff  was  thereby  pre- 
vented from  completing  his  contract  on  or 
Srior  to  August  1, 1887,  and  also  on  or  prior 
>  June  1.  1887,  by  the  negligence,  omission, 
and  fault  of  the  defendant. 

"9.  That  during  the  progress  of  the  work 

:   the  defendant  purchased  and  furnished  to 

the  plaintiff  and  charged  him  for  patented 

nut  locks,  for  which  the  defendant  paid  $9,- 

.VS8.63. 

"10.  That  the  said  nut  locks  so  furnished 
by  the  defendant  were  used  by  the  plaintiff 
in  the  construction  of  the  road. 

"11.  That  there  are  no  provisions  in  the 
contract  which  require  that  the  plaintiff,  and 
the  plaintiff  never  agreed  that  he,  should 
use  in  the  construction  of  the  railroad  under 
said  contract,  any  patented  nut  locks. 

"12.  That  the  plaintiff  was  ordered  by  de- 
fendant to  put  such  nut  locks  on  the  road  at 
the  beginning  of  the  work.  That  he  pro- 
tested against  their  use,  and  finally  yielded 
and  usM  them  in  track  laying  upon  the 
promise  that  the  matter  of  the  charge  for 
said  nut  locks  should  be  adjusted  after  the 
completion  of  the  contract. 

"13.  That  upon  the  9th  day  of  March, 
1888,  the  plaintiff  signed  and  caused  to  be 
delivered  to  a  representative  of  the  defend- 
ant a  paper,  writing,  or  receipt  presented  to 
him  by  the  defendant  for  signature,  of  which 
the  following  is  a  copy;  and  upon  the  signa- 
ture thereof  by  said  Clark,  and  its  delivery 
by  him  to  the  defendant,  the  plaintiff  was 
paid  by  the  said  defendant  the  said  sum 
named  therein  of  $213,532.49,  less  the  sum 
of  $40,000  claimed  in  said  paper  to  be  re- 
tained for  forfeiture  in  not  completing  per- 
formance of  his  work  under  said  contract  on 
or  prior  to  June  1.  1887,  and  the  sum  of  $3,- 
026,865.20  included  therein  embraces  said 
sum  of  $9,558.63  claimed  by  defendant  to  be 
due  for  nut  locks.  Said  $40,000  was  de- 
ducted, and  the  actual  amount  so  paid  was 
$173,532.49. 
B]  '"Whereas,  a  final  estimate  has  been  made 
by  D.  J.  Whittemore,  chief  engineer  of  the 
Ohicafro,  Milwaukee,  &  St.  Paul  Railway 
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Company,  of  all  the  work  done  and  material 
furnisbni  under  the  contract  made  between 
said  railway  company  and  Heman  Clark, 
bearing  date  March  8,  1880,  for  the  construc- 
tion of  the  railroad  from  Ottumwa,  in  Iowa, 
to  the  Missouri  river,  including  all  extra 
work  performed  and  material  furnished  of 
every  kind  and  description,  which  estimate, 
with  prior  monthly  estimates,  less  deduc- 
tions made  for  work  not  done  and  work  as- 
sumed by  said  company,  amounts  to  $3,895,- 
798.79 ; 

"And  whereas,  the  further  sum  of  $34,> 
698.00  should  be  credited  to  said  Clark  for 
materials  sold  by  him  to  said  company,  and 
certain  rebates  and  other  matters  of  that  de- 
scription, making,  with  the  amount  of  said 
estimates,  the  sum  of  $3,930,397.69; 

"And  whereas,  the  said  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  has  paid 
the  said  Clark  to  apply  on  said  contract,  ii» 
money,  material,  lalx>r,  and  transportation, 
the  sum  of  $3,026,865.20; 

"And  whereas,  by  the  terms  of  §  4,  article 
13,  of  said  contract,  said  Clark  was  to  be 
charged  in  addition  for  transportation  the 
sum  of  $50,000; 

"And  by  a  supplemental  contract  was  to 
allow  the  said  railway  company,  by  way  of 
forfeiture  in  case  said  railway  was  not  com- 
pleted by  the  Ist  day  of  June,  1887,  the  fur- 
ther siun  of  $40,000; 

"Making  the  amount  paid  on  said  con- 
tract, together  with  the  allowance  of  said 
transportation  and  the  allowance  of  said 
forfeiture,  the  sum  of  $3,716,865.20; 

"Leaving  the  amount  still  due  said  Clark 
on  said  contract  the  sum  of  $213,532.49. 

"And  whereas,  in  and  by  said  contract  it 
was  provided  that  the  said  Heman  Clark, 
party  of  the  first  part,  should  save  the  said 
railway  company  free  and  harmless  from  all 
claims  that  might  be  made  against  said  rail- 
way company  for  liens  of  workmen  and 
claims  of  subcontractors,  and  from  all  dam- 
ages arising  from  not  keeping  sufficient  fen- 
ces to  preserve  crops  and  restrain  cattle,  and 
from  all  damages  for  cattle  or  other  domestic 
'animals  killed  or  injured,  and  from  all  dam-[3691. 
ages  suffered  by  said  subcontractors  and  em- 
ployees while  engaged  upon  said  work,  of 
which  said  class  of  claims,  about  $40,000  in 
amount,  have  been  made  upon  and  are  no\r 
pending  in  courts  by  divers  claimants  against 
said  railway  company,  and  the  sum  of  $40,- 
000  of  the  amount  so  due,  as  aforesaid,  under 
said  contract  to  the  said  Heman  Clark,  haw 
been  reserved  and  set  aside  by  said  railway 
company,  as  indemnity  or  security  for  the 
payment  of  said  claims  and  of  such  other 
claims  of  the  same  class  as  may  hereafter  be 
made,  in  case  said  claimants,  or  any  of  them, 
recover  judgments  against  said  railway  com- 
pany, and  the  said  $40,000,  or  the  b«ilance 
thereof,  after  paying  and  settling  such  claims 
as  may  be  established  against  said  railway 
company,  is  to  be  paid  over  to  the  said  He- 
man  Clark  as  soon  as  said  claims  are  satis- 
fled  or  said  railway  company  suitably  indem- 
nified from  any  loss  on  account  of  the  same, 
which  $40,000  deducted  from  the  sum  of 
$213,532.49,  so,  as  aforesaid,  due  said  Clark, 
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leaves  due  and  owing  by  aaid  railway  com- 
pany and  now  payable  on  said  contract  to 
Mid  Heman  Clark,  the  sum  of  $173,532.49: 

"Now,  therefore,  be  it  Icnown,  that  I,  the 
said  Heman  Clark,  have  received  of  and  from 
the  said  Chicago,  Milwaukee,  £  St.  Paul 
Kailway  Company  the  sum  of  one  hundred 
and  seventy-three  thousand  five  hundred  and 
thirty-two  and  ^  dollars  ($173,532.49),  in 
full  satisfaction  of  the  amount  due  me  on 
said  estimates,  and  in  full  satisfaction  of  all 
claims  and  demands  of  every  kind,  name,  and 
nature,  arising  from,  or  growing  out  of,  said 
contract  of  March  6,  1886,  and  of  the  con- 
struction of  said  railroad,  excepting  the  ob- 
ligation of  said  railway  company  to  account 
for  said  forty  thousand  dollars,  as  hereinbe- 
fore provided.  Heman  Clark. 
'^Wm.  C.  Edwards." 

"14.  That  said  receipt  and  paper  contained 
an  accurate,  trutkful,  and  undisputed  ao- 
count  of  all  dealings  between  said  parties  ex- 
cept in  the  matter  of  the  $40,000  deducted 
for  time  forfeiture,  the  $9,558.63  for  nut 
locks  embraced  in  the  $3,626,865.20,  and  the 
lumber  hereinafter  referred  to,  and  herein 
(860]valued  at  $2,425.  *Be8ide3  the  above,  the 
defendant  has  paid  the  $40,000  reserved  as 
indemnity  or  securify  for  the  payment  of 
claims  against  Clark,  and  in  addition  thereto 
upon  like  accounts,  the  sum  of  $521.76. 

"15.  That  at  the  time  of  the  signing  and 
delivery  of  said  last-mentioned  paper  the 
final  certificate  or  estimate  of  the  cnief  en- 
gineer under  the  contract  had  not  been  de- 
livered to  the  plaintiff  or  any  of  his  agents 
by  the  defendant  or  the  said  engineer,  and 
the  contents  thereof  were  not  known  to  the 
plaintiff,  other  than  by  the  reference  thereto 
contained  in  said  receipt  of  March  9,  1888. 

"16.  That  no  other  final  settlement  of  the 
accounts  under  said  contract  had  been  had 
between  the  plaintiff  and  the  defendant  at 
the  time  that  the  said  last-mentioned  paper 
was  signed  and  delivered. 

"17.  That  at  the  time  of  the  signing  and 
delivery  of  said  last-mentioned  paper,  the 
question  of  the  liability  of  the  plaintiff  for 
nut  locks,  which  had  been  left  by  the  parties 
to  this  action  open  for  settlement  and  ad- 
justment until  after  the  completion  of  the 
work  under  said  contract,  ana  had  been  re- 
ferred by  the  defendant  to  the  chief  engineer 
under  the  said  contract;  hod  not  been  passed 
npon  by  him;  that  the  said  chief  ei^neer 
had  referred  the  question  for  the  opinion  of 
the  defendant's  counsel,  who  had  not  at  said 
time  given  his  opinion  in  relation  thereto. 

"18.  That  no  account  was  ever,  otherwise 
than  by  said  paper  and  the  receipt  of  said 
money,  stated  of  the  transactions  under  and 
connected  with  said  contract  between  the 
plaintiff  and  tiie  defendant. 

"19.  That,  in  or  about  the  months  of 
March  and  April,  1888,  the  plaintiff  was  the 
owner  of  97,000  feet  B.  M.  bridge  timber  then 
in  the  yard  of  the  defendant  at  Chillicothe 
and  along  tlie  line  of  the  railroad. 

"20.  That  the  said  liunher  did  not  conform 
to  the  standard  of  the  defendant,  and  was 
not  purchased  by  the  defendant  from  the 
plaintiff,  or  allowed  in  the  final  certificate 
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of  the  chief  engineer,  under  the  contract  in 
this  section  to  the  plaintiff. 

"21.  That,  in  and  about  the  month  of  June, 
1888,  the  defendant  'took  possession  of  the[361] 
said  lumber  and  converted  the  same  to  their 
own  use  without  assent  or  knowledge  of  the 
plaintiff. 

"22.  That  the  value  of  the  said  lumber  at 
the  time  of  the  taking,  in  June,  1888,  was 
$2,426." 

"Conclusions  of  Law. 

"1.  That  the  defendant  is  not  entitled  to 
charge  the  plaintiff,  or  to  retain  and  deduct 
from  the  amount  earned  and  payable  to  the 
plaintiff  under  the  said  contract  the  sum  of 
$40,000  as  a  forfeiture  or  liquidated  damages 
for  not  completing  the  contract  upon  June  I, 
1887. 

"2.  That  under  the  facts  proved  in  thia 
case,  the  plaintiff  is  not  legally  liable  to  the 
defendant  for  any  damages  for  failure  to 
complete  the  contract  within  the  contract 
time  or  the  time  agreed  upon,  for  the  reaaon 
that  the  plaintiff  was  prevented  by  the  neg- 
ligence of  the  defendant  and  its  omission  to 
procure  the  necessary  right  of  way,  from 
completing  the  said  work  in  such  time. 

"3.  That  the  plaintiff  is  not  liable  to  the 
defendant  for  the  sum  of  $9,558.63,  the  cost 
of  patent  nut  locks  furnished  by  the  defend- 
ant to  the  plaintiff  and  used  by  him  in  the 
performance  of  the  said  contract. 

"4.  That  there  was  no  obligation  imposed 
by  the  contract  upon  the  plaintiff  to  furnish 
and  pay  for  patent  nut  locks  to  bo  used  in 
the  construction  of  the  said  road. 

"6.  That  the  plaintiff  is  not  legally  in- 
debted to  the  defendant  in  any  sum  whatever 
for  patent  nut  locks  furnished  by  the  defend- 
ant and  used  in  the  construction  of  the  rail- 
road under  said  contract. 

"0.  That  the  plaintiff  is  entitled  to  recover 
from  the  defenoant  the  sum  of  $2,425,  with 
interest  from  June  1, 1888,  for  the  conversion 
by  the  defendant  of  lumber  belonging  to  the 
plaintiff. 

"7.  That  the  signing  and  delivery  by  the 
plaintiff  of  the  receipt  on  or  about  the  9th 
day  of  March,  1888,  and  the  acceptance  of 
the  check  of  $173,632.49,  under  the  facU  and 
drcumstauces  proved  in  this  case  were,  as  to 
the  two  sums  of  $9,568.63,  charged  for  nut 
locks,  and  $40,000  charged  by  way  of  forfeit- 
ure for  nonperformance  *in  time,  wholl]r[80S] 
without  consideration,  and  in  violation  ot 
the  contract  between  the  parties,  and  do  not 
constitute  any  bar  to  the  recovery  of  the 
plaintiff  for  the  sums  of  $9,668.63  and  $40,- 
000  otherwise  »*  due  under  the  contract. 

"8.  That  the  signing  and  delivery  of  said 
receipt,  and  the  acceptance  of  the  chedc  there- 
under, do  not  constitute  a  legal  payment  or 
accord  and  satisfaction  of  the  said  sums  of 
$9,568.63  and  $40,000,  or  either  of  them,  or 
any  part  or  cither  of  them. 

"9.  That  no  account  of  the  transactions 
under  this  contract,  and  of  the  claims  sued 
on  in  this  action,  was  ever  had  or  stated  be- 
tween the  parties  to  this  action,  otherwise 
than  by  said  receipt  or  paper  of  March  •, 
1888 

"lb.  That  th«  plaintiiT  is  atitled  to  re- 
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cover  the  amount  certified  by  the  chief  engi 
neer  of  $3,895,793.79  without  the  deduction 
claimed  by  the  defendants  for  nut  locks  of 
^0,558.63,  and  without  allowance  to  the  de- 
fendant by  way  of  forfeiture  for  noncomple- 
tion  of  the  railway  on  the  1st  day  of  June, 
1S87,  said  sums  together  amounting  to  $49,- 
658.03  with  interest  from  March  9, 1888,  and 
is  also  entitled  to  recover  for  timber  used  by 
the  defendant  on  the  30th  day  of  June,  18SS, 
to  the  amount  of  $2,425  with  interest  from 
June  30,  1888,  the  whole  amounting  at  the 
date  of  this  report,  ifiz.,  the  4th  day  of  De- 
cember, 1807,  to  the  sum  of  $81,305.88,  for 
vrhich  with  interest  from  this  date  and  dis- 
bursements the  plaintiff  is  entitled  to  jud;;- 
nicnt,  less  amount  paid  by  the  defendant  in 
excess  of  the  reserved  $40,000,  $521.75,  with 
interest  from  and  to  the  same  date,  being  in 
all  this  day  $820.53. 

"There  will  be  judgment,  therefore,  for  th» 
plaintiff  for  $80,479.35  with  interest  and 
costs,  interest  to  be  computed  from  December 
4,  1807." 

In  addition  to  the  foregoing  findings  of 
fact,  twenty-seven  additional  findings  of  fact 
were  made  at  the  request  of  defendant. 
They  related  to,  or  set  forth,  the  execution 
of  the  contract  for  the  construction  of  the 
road;  a  supplemental  agreement  by  which 
the  sum  of  $40,000  was  to  be  deducted  from 
the  contract  price  if  the  road  was  not  com- 
pleted by  June  1,  1887;  the  failure  of  Clark 
to  complete  the  road  in  that  time;  the  final 
estimate  and  certificate  of  the  chief  engineer 
3]of  the  company;  *the  sending  of  the  state- 
ment of  account  and  release  to  Clark,  with 
the  information  that,  on  the  same  being 
si^ed  and  returned  by  him,  a  check  for  the 
balance  due  him,  $173,540,  would  be  sent  to 
him ;  the  return  of  said  statement  and  release 
signed  by  Clark,  and  the  sending  to  him  of  a 
check  for  such  balance,  March  9,  1888;  the 
deposit  by  Clark  of  said  check  and  his  reten- 
tion of  the  amount  paid  him  thereon ;  the  ex- 
penditure of  the  $40,000  (and  the  $521.75 
besides),  reserved  by  the  company,  with 
Clark's  consent,  at  the  time  of  the  settle- 
ment, to  meet  unpaid  claims  against  Clark, 
incurred  in  the  construction  of  the  road ;  the 
furnishing  of  nut  locks  to  Clark  by  the  com- 
pany for  the  construction  of  the  road;  and 
that  the  company  did  not  require  Clark  to 
furnish  any  material  or  perform  the  work  of 
furnishing  or  erecting  any  structures  of  a 
more  expensive  design  than  required  of  him 
by  the  contract  for  the  construction  of  the 
.  road,  otherwise  than  as  set  forth  in  the  final 
estimate  of  the  chief  engineer. 

Amendments  to  the  complaint  were  al- 
lowed by  the  referee  over  defendant's  objec- 
tion and  exception,  and  approved  by  the 
court  under  like  objection  and  exception. 

The  errors  assigned  were  that:  (1)  The 
court  below  erred  in  holding  that  the  find- 
ings of  fact  supported  the  judgment  as  to  the 
item  of  $0,658.03  for  nut  locks,  and  the  item 
of  $40,000  for  time  forfeiture:  (2)  The 
court  below  erred  in  holdinpr  that  there  was 
no  consideration  for  the  settlement  made  by 
the  parties  as  to  the  items  of  $9,558.63  for 
■nt  locks,  and  $40,000  for  time  forfeiture: 
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(3)  The  court  below  erred  in  holding  that 
the  question  whether  there  was  any  evidence 
in  the  record  to  sustain  the  finding  that  the 
defendant  in  June,  1888,  wrongmlly  took 
{possession  of  certain  lumber  and  converted 
it  to  its  own  use  was  not  reviewable:  (4) 
The  court  below  erred  in  holding  that  it  was 
proper  to  allow  plaintiff  to  amend  his  com- . 
plaint  on  the  trial  against  defendant's  objec- 
tion, by  adding  thereto  an  action  sounding 
ic  tort  and  to  recover  thereon. 

Mr.  Burton  Hanson  argued  the  cause 
and,  with  Mr.  Oeorge  R.  Peck,  filed  a  brief 
for  petitioner: 

Clark's  acceptance  of  the  amount  agreed 
upon  in  his  settlement  as  the  balance  due  on 
the  account  and  in  full  settlement  of  all 
claims  and  demands  embraced  therein  is  as 
binding  upon  him,  in  the  absence  of  fraud 
or  mistake,  as  if  such  balance  bad  bee^  de- 
termined by  judicial  proceedings  to  which 
he  was  a  party. 

Kinysley  v.  Meloher,  56  Hun,  547,  10  N. 
y.  Supp.  63. 

An  account  cannot  be  said  to  be  liquidat- 
ed when  any  item  thereof  is  in  dispute;  and 
when  such  is  the  case  a  release  in  full,  even 
though  it  is  given  upon  the  payment  of  the 
amount  of  the  undisputed  items  of  the  ac- 
count only,  is  conclusive  as  against  the  right 
of  the  creditor  to  recover  all  or  any  portion 
of  the  amount  of  the  disputed  items,  unless 
such  release  was  procured  by  fraud,  or  was 
the  result  of  mutual  mistake. 

Fuller  V.  Kemp,  138  N.  Y.  231,  20  L.  R.  A. 
785,  33  N.  E.  1034;  Naasoiy  v.  Tomlinson, 
148  N.  Y.  320,  42  N.  E.  715;  Komp  v.  Ray- 
mond, 42  App.  Div.  32,  68  N.  Y.  Supp.  909 ; 
Goodrich  v.  Sanderson,  35  App.  Div.  646,  55 
N.  Y.  Supp.  881 ;  Ostrander  v.  Soott,  161  111. 
339,  43  N.  E.  1089;  Tanner  v.  Mernll,  108 
Mich.  58,  31  L.  R.  A.  171,  66  N.  W.  604; 
United  States  v.  Child,  12  Wall.  232,  20  L. 
ed.  360;  United  States  t.  Justice,  14  Wall. 
535,  20  L.  ed.  753;  United  States  v.  Clyde, 
13  Wall.  35,  20  L.  ed.  479;  Uason  v.  United 
States,  17  Wall.  73,  21  L.  ed.  665. 

An  account  is  not  liquidated  until  the 
balance  due  is  agreed  upon  by  the  parties,  or 
is  fixed  by  operation  of  law.  To  liquidate 
an  account  is  to  adjust  it,  to  settle  it;  and 
until  the  exact  balance  due  is  agreed  upon, 
there  can  be  no  liquidation  of  an  account. 

Century  Diet.;  2  Abbott,  Diet.  Terms  ft 
Phrases,  60;  13  Am.  &  Eng.  Enc.  L.  845, 
840. 

The  courts  regard  the  rule  preventing  a 
creditor  from  making  a  valid  contract  to 
take  a  less  sum  of  his  debtor  in  discharge  of 
a  greater  as  technical  and  unreasonable,  and 
they  are  eager  to  find  some  element  in  the 
transaction  which  can  be  held  as  a  consider- 
ation. 

Jalfray  v.  Davis,  124  N.  Y.  168,  11  L.  R. 
A.  710.  26  N.  K  361;  Hmson  t.  Btever,  69 
Mo.  App.  136;  Kellogg  r.  Richards,  14 
Wend.  119. 

A  finding  without  any  evidence  whatever 
to  support  it  presents  a  question,  and  is  an 
error,  of  law,  and  has  always  been  r^^rded 
as  a  ruling  upon  a  question  of  law. 
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Booth  r.  Botto*  *  A.  R.  Co.  67  N.  T.  593; 
Pollock  V.  Pollock,  71  N.  Y.  137 ;  HoJpin  v. 
Phmia  Int.  Co.  118  N.  Y.  165,  23  N.  E.  482. 

A  simUar  rule  prevails  in  the  courts  of 
the  United  States,  where  it  is  held  to  be  the 
duty  of  the  court  to  direct  a  verdict,  one 
way  or  the  other,  where  there  is  no  evidence 
.to  sustain  a  verdict  to  the  contrary,  or 
where  such  a  verdict  would  be  set  aside,  if 
rendered. 

BehuyXkitt  d  D.  Improv.  Oo.  v.  Munaon, 
14  Wall.  447,  20  L.  ed.  871;  Pleasants  v. 
Pant,  22  Wall.  116,  22  L.  ed.  780;  Chicago, 
R.  I.  A  P.  R.  Oo.  V.  Houston,  96  U.  S.  697, 
24  L.  ed.  642 ;  Origgs  v.  Houston,  104  U.  S. 
553,  26  L.  ed.  840;  Sohofield  v.  Chicago,  U. 
A  at.  p.  R.  Co.  114  U.  S.  616,  29  L.  ed.  224, 
5  Sup.  Ct.  Rep.  1125;  Du)ight  v.  Qermania 
L.  Ins.  Co.  103  N.  Y.  358,  57  Am.  Rep.  729, 

8  K  E.  654;  Reynolds  v.  Great  Jforthem  R. 
Co.  32  U.  S.  App.  677,  69  Fed.  Rep.  810,  16 
C.  C.  A.  485,  20  L.  R.  A.  695. 

If  the  facts  are  found  by  the  court  they 
are  conclusive  only  ,in  case  there  is  a  con- 
flict of  evidence,  or  if  there  is  any  evidence 
to  sustain  them;  and  the  appellate  court 
will  examine  the  evidence  for  the  purpose  of 
ascertaining  whether  there  is  any  such  evi- 
dence. 

Lancaster  v.  Collins,  115  U.  S.  222,  29  L. 
ed.  373,  6  Sup.  Ct.  Rep.  33 ;  Runkle  v.  Bum- 
ham,  163  U.  S.  217,  38  L.  ed.  694,  14  Sup.  Ct. 
Rep.  837;  Beuttell  v.  Magonc,  157  U.  S.  164, 
89  L.  ed.  654, 16  Sup.  Ct.  Rep.  666;  Chrystie 
V.  Foster,  26  U.  S.  App.  67,  61  Fed.  Rep.  551, 

9  C.  C.  A.  606;  Fisher  v.  United  States  Nat. 
Batik,  26  U.  S.  App.  448,  64  Fed.  Rep.  710, 12 
C.  C.  A.  413;  iterwin  v.  Magone,  36  U.  S. 
App.  741,  70  Fed.  Rep.  776,  17  C.  C.  A.  361 ; 
Uagone  v.  Origet,  35  U.  S.  App.  744,  70  Fed. 
Rep.  778,  17  C.  C.  A.  363;  Kvrte  v.  Peck,  113 
N.  Y,  222,  21  N.  E.  130;  Bmnrou)  B.  8.  Oo.  v. 
Memioan  0.  R.  Co.  134  N.  Y.  20,  17  L.  R.  A. 
360,  31  N.  E.  261. 

In  an  action  in  the  circuit  court  submitted, 
by  stipulation  of  the  parties,  in  accordance 
with  a  practice  prevailing  in  the  state  where 
the  court  is  hdd,  to  the  decision  of  the  jud^ 
"as  a  referee,"  this  court  will,  upon  a  wnt 
of  error,  conBidw  the  question  whether  there 
was  any  error  of  law  in  the  judgment  ren- 
dered by  the  court  upon  the  facts  found  by 
the  referee. 

Paine  v.  OeiUroI  Vermont  R.  Co.  118  U. 
S.  152,  30  L.  ed.  103,  6  Sup.  Ct.  Rep.  1019. 

Where  the  findingns  of  the  referee  have 
been  ordered  to  staira  as  the  findings  of  the 
court,  as  was  done  in  the  case  at  bar,  this 
court  will  consider  whether  the  facts  found 
by  the  referee  sustain  the  judgment 

Bhipman  v.  BtraitsviUe  Cent.  Min.  Oo.  158 
U.  S.  366,  39  L.  ed.  1015,  15  Sup.  Ct.  Rep. 
886;  Bioard  v.  Buffalo,  N.  7.  i  P.  R.  Co.  16 
Blatchf.  525,  Fed.  Cas.  Ko.  12,831 ;  TyUr  v. 
Angevine,  15  Blatchf.  536,  Fed.  Cas.  Ko.  14,- 
300 ;  Lyons  v.  Lyons  Vat.  Bank,  8  Fed.  Rep. 
869;  Baytcard  v.  Dewter,  H.  i  Oo.  44  U.  S. 
App.  376,  72  Fed.  Rep.  768,  19  C.  C.  A.  176; 
Vorth  American  Loan  i  T.  Co.  v.  Colonial 
d  U.  B.  Mortg.  Oo.  66  U.  S.  App.  157,  83 
Fed.  Rep.  796,  28  C.  C.  A.  88. 

Messrs.  Bangs,  Btetson,  Tracy,  d  Mo- 
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Veagh,  with  Messrs.  Oeorge  R.  Peek, 
Charles  W.  Bangs,  and  Burton  Hanson,  filed 
a  brief  in  support  of  petition  for  certiorarL 

Mr.  Ii.  T«alHTi  Kellocc  argued  the  causa 
and,  with  Mr.  Alfred  Petti  and  Messrs.  Kel- 
logg, Rose,  i  Bmith,  filed  a  brief  for  respond- 
ent: 

The  jurisdiction  of  the  circuit  court  of  ap- 
peals to  review  a  judgment  entered  in  a  case 
tried  in  the  Federal  court  otherwise  than  ac- 
cording to  the  strict  course  of  the  common 
law  is  limited  to  cases  tried  in  accordance 
with  U.  S.  Rev.  Stat  ii  649,  700. 

MerriU  v.  Floyd,  5  U.  S.  App.  224,  53  Fed. 
Rep.  172,  3  C.  C.  A.  494. 

The  appellate  court  cannot  review  excep- 
tions to  the  admission  or  exclusion  of  evi- 
dence, or  to  findings  of  fact  by  the  referee, 
or  to  his  refusal  to  find  facts  as  requested. 

Bhipman  v.  Btraitsville  Cent.  Min.  Co.  158 
U.  S.  356,  30  L.  ed.  1015,  15  Sup.  Ct  Rep. 
886;  Roberts  v.  Benjamin,  124  U.  S.  64,  31 
L.  ed.  334,  8  Sup.  Ct  Rep.  393 ;  Boogher  v. 
Netc  York  L.  Ins.  Co.  103  U.  S.  90,  26  L.  ed. 
310;  Bond  v.  Dustin,  112  U.  S.  604,  28  L. 
ed.  835,  5  Sup.  Ct.  Rep.  206;  Paine  v.  Central 
Vermont  R.  Co.  118  U.  S.  152,  30  L.  ed.  193, 
6  Sup.  Ct  Rep.  1019;  Andes  v.  Blauson,  130 
U.  S.  435.  32  L  ed.  980,  9  Sud.  Ct  Rep.  673. 

To  the  same  effect  are  the  decisions  of  the 
circuit  court  of  appeals  in  the  various  cir- 
cuits. 

Bhipman  v.  Ohio  Coal  Eaohange,  37  U.  S. 
App.  471,  70  Fed.  Rep.  662,  17  C.  C.  A.  313; 
Hamilton  County  Comrs.  v.  Bherwood,  27  U. 
S.  App.  468,  64  Fed.  Rep.  103,  11  C.  C.  A. 
607;  Abraham  v.  Levy,  30  U.  S.  App.  713,  72 
Fed.  Rep.  124,  18  C.  C.  A.  469;  Merrill  v. 
Fktyd,  6  U.  S.  App.  224,  53  Fed.  Rep.  172,  3 
C.  C.  A.  404;  Wesson  v.  BaUne  County,  34 
U.  S.  App.  680,  73  Fed.  Rep.  917,  20  C.  C.  A. 
227;  Bhipman  v.  Btraitsvule  Cent.  Min.  Oo. 
168  U.  S.  356,  39  L.  ed.  1015,  15  Sup.  Ct 
Rep.  886. 

A  receipt  is  simply  prima  faoie  evidence 
of  payment 

Fire  Ins.  Asmt.  t.  Wickham,  141  U.  B.  664, 
35  L.  ed.  860,  12  Sup.  Ct  Rep.  84;  Harris  v. 
Davis,  44  Fed.  Rep.  172;  MilUr  v.  Oootes,  C6 
N.  Y.  609;  19  Am.  &  Eng.  Enc  L.  p.  116; 
Ryan  v.  Ward,  48  N.  T.  207,  8  Am.  Rep.  639. 

Payment  by  a  debtor  of  a  pcurt  of  his  debt 
is  not  a  satisfaction  of  the  whole. 

United  Btates  v.  Bostuiick,  04  U.  S.  53,  24 
Ii.  ed.  65;  Fire  Ins.  Asso.  v.  Wickham,  141 
U.  S.  564,  36  L.  ed.  860,  12  Sup.  Ct.  Rep.  84; 
Ryan  v.  IVard,  48  K.  Y.  204,  8  Am.  Rep.  539 ; 
Gray  v.  Barton,  66  N.  Y.  68,  14  Am.  Rep. 
181 ;  Perkins  v.  Lockwood,  100  Mass.  249,  1 
Am.  Rep.  103;  Ourranv.  Rummell,  118  Mass. 
483;  McKay  v.  Myers,  168  Mass.  312,  47  N. 
E.  08;  Hodges  v.  Truaw,  19  Ind.  App.  661, 
40  N.  E.  1070;  Meyer  v.  Green,  21  Ind.  App. 
138,  51  N.  E.  942;  Fletcher  v.  Wurgler,  97 
Ind.  223 ;  Jfarton  v.  Heimbaoh,  62  Minn.  214, 
64  N.  W.  388 ;  Mcintosh  v.  Johnson.  51  Neb. 
33,  70  N.  W.  522;  Cincinnati  v.  Cincinnati 
Btreet  R.  Co.  6  Ohio  N.  P.  140;  Fitch  v.  Sut- 
ton, 5  East  230. 

The  authorities  are  uniform  to  the  effect 
that  the  final  certificate,  in  the  absence  of 
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fraud  mr  nustake,  is  an  absolute  bar,  and 
binding  upon  both  parties. 

KiMbery  t.  United  State*.  97  U.  S.  398, 
24  L.  ed.  1106:  Sweeney  v.  United  States. 
100  U.  S.  618,  A  L.  ed.  1053,  3  Sttp.  Ct  Rep. 
344;  Uundy  t.  Louitville  (t  V.  R.  Co.  31  U. 
S.  A  pp.  006,  67  Fed.  Rep.  633,  14  C.  C.  A. 
583 ;  Breyman  v.  Ann  Arftor  R.  Co.  85  Fed. 
Rep.  579;  Sweet  t.  Uorriaon,  116  N.  Y.  19, 
22  N.  E.  276;  Smith  v.  Neu>  York,  12  App. 
Div.  391,  42  N.  Y.  Supp.  522. 

Payment  by  a  debtor  of  a  liquidated 
amount  presently  due,  and  to  which  he  has 
no  defense  that  can  be  urged  in  good  faith 
or  with  color  of  right,  is  not  by  itself  a  suf- 
ficient consideration  to  sustain  a  release  by 
the  cr^itor  of  other  unliquidated  claims 
against  the  debtor. 

Fire  Ine.  Asao.  ▼.  Wickham,  141  U.  S.  664, 
35  L.  ed.  860,  12  Sup.  Ct  Rep.  84;  United 
States  V.  Bostioiok,  94  U.  8.  63,  24  L.  ed. 
65:  UoKay  t.  Myers,  168  Sfass.  312,  47  N. 
E.  98;  Curran  y.  Rummell,  118  Mass.  483; 
Perkins  v.  Loohwood,  100  Mass.  249,  1  Am. 
Rep.  103;  Bodges  v.  Trwue,  19  Ind.  App. 
651,  49  N.  E.  1079 ;  lieyer  v.  Green,  21  Ind. 
App.  138,  51  K.  K  942 ;  Jforion  v.  Heimhaek. 
62  Minn.  214,  64  N.  W.  386;  FUtoher  v. 
AVurgler,  97  Ind.  223 ;  Mcintosh  t.  Johnson, 
51  Neb.  33,  70  N.  W.  622. 

The  doctrine  of  accord  and  satisfaction 
was  carried  to  the  extreme  limit  in  Fuller  t. 
K»mp.  138  N.  Y.  231,  20  L.  R.  A.  785,  33  N. 
E.  1034,  and  Nassoig  v.  Tomlinson,  148  K. 
Y.  326,  42  N.  E.  716,  and  the  rule  will  not 
be  furtiier  extended. 

Eames  Vacuum  Brake  Co.  r.  Prosser,  167 
N.  Y.  289,  51  N.  E.  986. 

I]     *Mr  Chief  Jtistice  Fuller  deliTered  the 
opinion  of  the  court: 

The  record  diows  that  the  cause  came  on 
before  the  district  judge,  holding  the  circuit 
court,  for  trial,  "wiUiout  a  jury,  and  a  trial 
by  jury  having  been  expressly  waived  by  the 
written  consent  of  the  parties  duly  filed;" 
that  a  referee  was  appointed  by  written  con- 
sent in  accordance  with  the  modes  of  proced- 
ure in  such  cases  in  the  courts  of  record  of 
New  Yoric,  and  with  the  rules  of  the  circuit 
court;  and  that  his  findings,  rulings,  and  de- 
cisions were  made  those  of  the  court.  Un- 
der these  circumstances  the  question  wheth- 
er the  judgment  rendered  was  warranted  by 
the  facts  found  was  open  for  consideration 
in  the  circuit  court  of  appeals,  and  is  so  here, 
and  that  is  sufficient  for  the  disposition  of 
the  case.  Shipman  v.  Straitsville  Cent.  Min. 
Co.  158  U.  S.  356,  39  L.  ed.  1015,  15  Sup.  Ct. 
Rep.  886. 

By  the  writing  executed  and  delivered  by 
him  March  0,  1888,  Clark  acknowledged  the 
receipt  of  $173,  532.49  "in  full  satisfaction  of 
the  amount  due  me  on  such  estimates,  and  in 
full  satisfaction  of  all  claims  and  demands 
of  every  kind,  name,  and  nature,  arising  from, 
or  growing  out  of,  said  contract  of  March  6, 
1886,  and  of  the  construction  of  said  rail- 
road, excepting  an  item  not  material  here. 
Five  years  and  nearly  five  months  after  the 
receipt  of  the  money  and  the  execution  and 
delivery  of  the  discharge,  this  action  was  in- 
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stituted.  There  was  no  finding  or  conten- 
tion that  the  settlement  was  procured  by 
fraud  or  duress,  or  was  the  result  of  mutual 
mistake;  nor  was  there  any  finding  that 
Clark  did  not  have  full  knowledge  of  all  the 
facts  at  the  time  he  signed  and  delivered  the 
release,  and  the  presumption  was  that  he 
had  such  knowledge.  But  the  proposition  is 
that  the  release  was  given  without  considera- 
tion, and  that  Clark  was  entitled  to  recover 
so  far  as  the  items  of  $40,000  and  $0,558.63 
were  concerned,  on  the  principle  that  where 
a  liquidated  sum  is  due,  the  payment  of  a 
less  sum  in  satisfaction  thereof,  though  ac- 
cepted as  satisfaction,  is  not  binding  as  such 
for  want  of  consideration.  Oumher  v. 
Wane,  1  Strange,  426.  The  rule  therein 
laid  down  has  been  much  questioned  and 
qualified,  aoddard  v.  O'Brien,  L.  R.  9  Q.  B. 
Div.  37;  'Sibree  v.  7'ripp  15  Mees.  &  W.  23;[366} 
Oouldery  v.  Bartrum,  L.  R.  19  Ch.  Div.  399; 
Foakes  v.  Beer,  L.  R.  9  App.  Cas.  621 ;  Notes 
to  Cumber  v.  Wcme,  in  Smith  Lead.  Cas. 
*146;  12  Harvard  Law  Review,  521. 

The  result  of  the  modem  cases  is  that  the 
rule  only  applies  when  the  larger  sum  is  li- 
quidated, and  when  there  is  no  consideration 
whatever  for  the  surrender  of  part  of  it ;  and 
while  the  general  rule  must  be  r^arded  as 
well  settled,  it  is  considered  so  far  with  dis- 
favor as  to  be  confined  strictly  to  cases  with- 
in it. 

In  Johnson  v.  Brannan,  6  Johns.  268,  271, 
it  was  referred  to  as  "that  rigid  and  rather 
unreasonable  rule  of  the  old  law;"  and  in 
Kellogg  v.  Richards,  14  Wend.  116,  where 
the  acceptance  of  a  promissory  note  of  a 
third  party  for  a  less  sum  was  held  to  be  a 
good  accord  and  satisfaction,  Mr.  Justice 
Kelson,  then  a  member  of  the  supreme  court 
of  New  York,  said:  "It  is  true  there  does 
not  seem  to  be  much,  if  any,  ground  for  dis- 
tinction, between  such  a  case  and  one  where  a 
less  sum  of  money  is  paid  and  agreed  to  be 
accepted  in  full,  which  would  not  be  a  good 
plea.  .  .  .  The  rule  that  the  payment  of 
a  less  siun  of  money,  though  agreed  by  the 
plaintiff  to  be  received  in  full  satisfaction  of 
a  debt  exceeding  that  amount,  shall  not  be  so 
considered  in  contemplation  of  law,  is  tech- 
nical and  not  very  well  supported  by  reason. 
Courts  therefore  have  departed  from  it  upon 
slight  distinctions." 

So,  in  Brooks  v.  White,  2  Met.  283,  37  Am. 
Dec  95,  the  supreme  iudicial  court  of  Mas- 
sachusetts said  that  "the  foundation  of  the 
rule  seems  therefore  to  be,  that  in  the  case 
of  the  acceptance  of  a  less  s\im  of  money  in 
discharge  of  a  debt,  inasmuch  as  there  is  no 
new  consideration,  no  benefit  accruing  to 
the  creditor,  and  no  damage  to  the  debtor, 
the  creditor  may  violate,  with  legal  impuni- 
ty, his  promise  to  his  debtor,  however  freely 
and  understandingly  ma^e.  This  rule, 
which  obviously  may  be  urged  in  violation 
of  good  faith,  is  not  to  be  extended  beyond 
its  precise  import;  and  whenever  the  tech- 
nical reason  for  its  application  does  not  ex- 
ist, the  rule  itself  is  not  to  be  applied.  Hence 
judges  have  been  disposed  to  take  out  of  its 
application  all  those  cases  where  there  was 
any   new   consideration,   or   any    collateral 
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[366]benefit  'received  by  the  payee,  which  might 
raise  a  technical  legal  consideration,  al- 
though it  was  quite  apparent  that  such  con- 
sideration was  far  less  than  the  amount  of 
the  sum  due." 

To  same  effect,  Ranney,  J.,  in  Harper  v. 
(hraham,  20  Ohio,  115;  Jaffray  v.  Davis,  121 
N.  y.  104,  11  L.  R.  A.  710,  26  N.  E.  351; 
Smith  T.  Ballou,  1  R.  I.  496;  Mitchell  t. 
I  ^^'heaton,  40  Conn.  316, 33  Am.  Rep.  24;  Sey- 
mour V.  Ooodrich,  80  Va.  303. 

In  some  of  the  states  the  contrary  rule  has 
been  established  by  statute.  Ala.  Code,  § 
2774;  Cal.  Civ.  Code,  §  1524;  Georgia  Code, 
§  3735;  Maine  Rev.  Stet  chap.  82,  8  45;  N. 
C.  Code,  §  574;  Tenn.  Code  1884,  §  4539; 
Vii.  Code  1897,  8  2858;  Weymouth  v.  Bab- 
cock,  42  Me.  42 ;  ilemphia  v.  Brown,  1  Flipp. 
188,  Fed.  Cas.  No.  9,415;  UeArthur  v.  Dane, 
01  Ala.  539. 

The  findings  of  fact  bearing  on  the  items 
of  $40,000  for  forfeiture,  and  $9,558.63  for 
nut  locks,  exclude  any  other  inference  than 
that  there  was  a  dispute  between  the  parties 
in  respect  of  those  items  as  to  the  facts  on 
wliicli  the  claim  for  their  allowance  was 
based.  This  being  so,  it  is  insisted  that  the 
total  balance  of  $223,091.02  (as  it  would 
have  been  if  $9,558.63  had  not  been  deducted) 
cannot  be  held  to  have  been  liquidated  as  a 
whole,  that  is,  agreed  upon  by  the  parties  or 
ftxcd  by  operation  of  law,  and  that  the  con- 
tention cannot  he  sustained  that  where  there 
is  u  dispute  as  to  an  aggregate  amount  due, 
and  the  debtor  ofTers  to  pay  so  much  there- 
of as  he  concedes  to  be  correct,  and  the  cred- 
itor accepts,  is  paid,  and  releases,  neverthe- 
less the  creditor  can  afterward  assert  the 
disputed  part  of  his  claim  on  the  ground 
that  he  has  only  received  what  was  undenia- 
bly due  him. 

In  United  States  t.  Boetwiok,  04  U.  S.  63, 
67,  24  L.  ed.  66,  66,  it  was  said  that  "pay- 
ment bv  a  debtor  of  a  part  of  his  debt  is  not 
a  satisfaction  of  the  whole  except  it  be  made 
and  accepted  upon  some  new  consideration;" 
while  in  Baird  v.  United  States,  96  U.  S. 
430,  24  L.  ed.  703,  it  was  held  that  if  the 
debt  be  unliquidated  and  the  amount  uncer- 
tain, this  rule  does  not  apply.  "In  such 
cases  the  question  is  whether  the  payment 
was  in  fact  made  and  accepted  in  satisfac- 
tion." 

In  fire  Ins.  Asso.  v.  Wiokham,  141  U.  S. 
664,  577,  35  L.  ed.  860,  866,  12  Sup.  Ct  Rep. 
84,  87,  Mr.  Justice  Brown  stated  the  doc- 
[S67}trine  thus:  "The  rule  is  'well  established 
that  where  the  facts  show  clearly  a  certain 
sum  to  be  due  from  one  person  to  another, 
a  release  of  the  entire  sum  upon  payment  of 
a  part  is  without  consideration,  and  the  cred- 
itor may  still  sue  and  recover  the  residue. 
If  there  be  a  bona  fide  dispute  as  to  the 
amount  due,  such  dispute  may  be  the  sub- 
ject of  a  compromise  and  payment  of  a  cer- 
tain sum  as  a  satisfaction  of  the  entire 
claim,  but  where  the  larger  sum  is  admitted 
to  be  due,  or  the  circumstances  of  the  case 
show  that  there  was  no  good  reason  to  doubt 
that  it  was  due,  the  release  of  the  whole  up- 
on payment  of  part  will  not  be  considered  aa 
a  compromise,  but  will  be  treated  as  without 
connideration  and  void." 
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In  this  case  it  cannot  be  said  that  at  tha 
time  the  release  was  executed  there  was  no 
good  reason  to  doubt  that  these  items  wera 
open  to  dispute.  Th  good  faith  of  the  com- 
pany in  claiming  tlieir  allowance  is  not  im- 
pugned, and  as  Judge  Lacombe  said :  "Both 
items  were  legitimate  matters  of  dispute, 
and,  unless  settled  by  agreement  of  the  par- 
ties, might  fairly  be  brought  by  either  party 
into  court." 

And  the  cases  are  many  in  which  it  has 
been  held  that  where  an  aggregate  amount  is 
in  dispute,  the  payment  of  a  specified  sum 
conceded  to  be  due,  that  is,  by  including  cer- 
tain items  but  excluding  disputed  items,  on 
condition  that  the  sum  so  paid  shall  be  re- 
ceived in  full  satisfaction,  will  be  sustained 
as  an  extinguishment  of  the  whole. 

In  Fuller  v.  Kemp,  138  N.  Y.  231,  20  L.  R. 
A.  785,  33  N.  E.  1034,  where  certain  items  of 
an  account  were  disputed,  and  certain  items 
were  undisputed,  ana  defendant  paid  plaintiff 
only  the  amount  of  the  undisputed  items,  the 
court  held  that  the  dispute  over  certain  of 
the  items  made  the  account  an  unliquidated 
one,  and  that  plaintiff,  by  accepting  the 
amount  of  the  undisputed  items  with  notice 
that  it  was  sent  as  payment  in  full,  was  pre- 
cluded from  recovering  the  balance  of  his  de- 
mand. 

Nassoiy  v.  Tomlinson,  148  N.  T.  326,  330, 
42  N.  E.  716,  716,  is  to  the  same  effect,  and 
the  court  said :  "A  demand  is  not  liquidat- 
ed even  if  it  appears  that  something  is  due, 
unless  it  appears  how  much  is  due,  and  when 
it  is  admitted  that  one  of  two  specific  suids 
is  due,  but  there  is  a  genuine  dispute  us  to 
which  is  the  proper  'amount,  the  demand  is(308] 
regarded  as  unliquidated,  within  the  mean- 
ing of  that  term  as  applied  to  the  subject  of 
accord  and  satisfaction." 

In  Ostrander  v.  Soott,  161  111.  330,  43  N 
E.  1089,  plaintiff  had  an  account  against  de- 
fendant amounting  to  $5,282.58,  the  items  of 
which  were  not  m  dispute,  but  defendant 
claimed  that  he  was  entitled  to  be  allowed 
the  sum  of  $1,210  for  commissions,  and  ac- 
cordingly he  sent  his  check  for  the  difference 
to  plaintiff,  at  the  same  time  notifying  him 
that  it  was  sent  in  settlement  of  his  account 
in  full,  and  if  not  accepted  as  such  to  return 
it.  The  check  was  retained  by  plaintiff,  and 
he  afterwards  brought  suit  against  defend- 
ant to  recover  the  amount  withheld,  but  th« 
supreme  court  of  Illinois  held  that  there 
could  be  no  recovery,  and  that  on  account 
cannot  be  considered  as  liquidated,  so  as  to 
prevent  the  receipt  of  a  less  amount  as  pay- 
ment from  operating  as  a  satisfaction,  where 
there  is  a  controversy  over  a  set-off  and  the 
amount  of  the  balance. 

In  Tanner  v.  Merrill,  108  Mich.  58,  31  L. 
R.  A.  171,  65  N.  W.  664,  plainUff  sought  to 
recover  a  sum  which  had  been  deducted  from 
his  wages  by  defendants,  his  employers.  The  « 
amount  of  his  wages  was  not  disputed,  but 
the  right  to  make  any  deduction  was  ques- 
tioned. Plaintiff  received  the  amount  of  his 
wages  less  the  deduction,  and  gave  a  receipt 
in  full,  and  afterwards  brought  suit  to  re- 
cover the  balance  on  the  ground  that,  having 
only  received  the  amount  admitted  "^u  be  due, 
there  was  no  consideration  for  the  release  as 
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to  that  which  was  disputed.  The  supreme 
court  of  Michigan  held  that  the  plaintiff 
could  not  recover,  and  that  the  rule  that  a 
receipt  of  part  payment  to  be  effective  in  the 
discharge  of  the  entire  debt  must  be  rested 
upon  a  valid  consideration  is  limited  to 
cases  where  the  debt  is  liquidated  by  agree- 
ment or  otherwise ;  that  a  claim  any  portion 
of  which  is  in  dispute  cannot  be  considered 
to  be  liquidated  within  the  meaning  of  the 
rule;  and  that  a  receipt  in  full,  given  upon 
payment  of  the  undisputed  part  of  the  claim, 
after  a  refusal  to  pay  another  part  which  is 
disputed,  is  conclusive  as  against  the  right 
of  the  creditor  to  recover  a  further  sum,  in 
the  absence  of  mistake,  fraud,  duress,  or  uu- 
du<3  influence. 

Without  analyzing  the  cases,  it  should  be 
>]added  that  it  has  *been  frequently  ruled  by 
this  court  that  a  receipt  in  full  must  be  re- 
garded as  an  acquittance  in  bar  of  any  fur- 
ther demand  in  tne  absence  of  any  allegation 
and  evidence  that  it  was  given  in  ignorance 
of  its  purport,  or  in  circumstances  constitut- 
ing duress,  fraud,  or  mistake.  De  A.maud 
V.  United  States,  151  U.  S.  483,  38  L.  ed.  244, 
14  Sup.  Ct.  Rep.  374;  United  States  v.  Oar- 
linger,  169  U.  S.  322,  42  L.  ed.  764,  18  Sup. 
Ct.  Rep.  364;  United  States  v.  Adams,  7 
Wall.  463,  19  L.  ed.  249;  United  States  v. 
Child,  12  Wall.  232,  20  L.  ed.  360;  United 
States  ▼.  Justice,  14  Wall.  536,  20  L.  ed.  753 ; 
Baker  t.  Xachtrieb,  19  How.  126,  15  L.  ed. 
628. 

The  general  principle  applicable  to  settle- 
ments was  thus  expresseil  by  Mr.  Justice 
Clifford,  in  Hager  v.  Thomson,  1  Black,  80, 
93,  17  L.  ed.  41,  44:  "Much  the  largest 
number  of  controversies  between  business 
men  are  ultimately  settled  by  the  parties 
themselves ;  and  when  there  is  no  unfairness, 
and  all  the  facts  are  equally  known  to  both 
sides,  an  adjustment  by  them  is  final  and 
conclusive.  Oftentimes  a  party  may  be  will- 
ing to  yield  something  for  the  sake  of  a  set- 
tlement ;  and  if  he  does  so  with  a  full  knowl- 
edge of  the  circumstances,  he  cannot  affirm 
the  settlement  and  afterwards  maintain  a 
suit  for  that  which  he  voluntarily  surren- 
dered." 

But  apart  from  the  controversy  over  the 
two  items  of  $40,000  and  $9,558.63,  which 
was  composed  by  the  release,  there  was  an 
item  of  $34,558.90  credited  to  Clark  in  the 
final  accoiut,  the  allowance  of  which,  the 
company  contends,  fuiTiished  ample  consid- 
eration therefor,  although  the  adequacy  of 
the  consideration  is  not,  in  such  cases,  open 
to  inquiry. 

The  referee  found:  "That  no  other  final 
settlement  of  the  accounts  under  said  con- 
tracts had  been  had  between  the  plaintiff  and 
the  defendant  at  the  time  the  said  last-men- 
tioned paper  was  signed  and  delivered." 
"That  no  acooimt  was  ever,  otherwise  than 
by  said  paper  and  the  receipt  of  said  money, 
stated  of  the  transactions  under  and  con- 
nected with  said  contract  between  the  plain- 
tiff and  the  defendant;"  and  also  as  a  con- 
clusion: "That  no  account  of  the  transac- 
tions under  this  contract,  and  of  the  claims 
sued  on  in  this  action,  was  ever  had  or  stated 
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between  the  parties  to  this  action,  othcrwiss 
than  by  said  receipt  or  paper  of  March  9, 
1888."  The  release  in  question  allowed  to 
Clark,  that  is,  debited  the  company  with,  the 
sum  of  $34,598.90,  •"for  materials  sold  by[370] 
him  to  said  company,  and  certain  rebates 
and  matters  of  that  description;"  and 
charged  Clark;  that  is,  credited  the  company, 
with  $40,000  by  way  of  forfeiture,  and  $9,- 
558.63  for  nut  locks.  It  was  in  this  respect, 
in  effect,  a  statement  of  cross-demands.  The 
$40,000  was  specifically  described  and  the 
$9,558.03  was  included  in  the  total  credits 
stated. 

That  this  contractor,  carrying  on  the  work 
of  building  200  miles  of  railroad,  and  receiv- 
ing payments  on  vouchers  from  time  to  time^ 
must  have  been  aware  from  his  own  booln 
and  papers  that  the  $9,558.03  was  thus  in- 
cluded, can  hardlv  be  reasonably  denied,  es- 
pecially as  he  had  objected  to  being  charged 
with  it.  Indeed  we  do  not  understand  that 
there  is  any  suggestion  that  Clark  was  ig- 
norant of  any  part  of  the  accoimt. 

As  to  the  $34,658.90,  it  appears  from  the 
contract  and  final  certificate  and  estimate, 
which  are  set  forth  in  the  principal  or  addi- 
tional findings,  that  this  item  represented  no 
part  of  the  work  specified  under  the  contract, 
nor  extra  work,  nor  materials  ordered  by 
the  company,  and  that  it  was  not  included  in 
the  contract  or  in  the  certificate  and  final  es- 
timate. 

As  was  said  by  Lacombe,  J.,  who  delivered 
the  principal  opinion  below:  "Indeed  it  is 
plain  to  a  demonstration  from  the  findings, 
that  the  item  in  question  was  not  included 
either  in  the  original  contract  or  in  the  ex- 
tra work,  and  must  represent  an  additional 
and  independent  contract  of  sale."  And  the 
learned  judge  further  said:  "From  what 
has  been  said  before,  it  is  plain  that,  if  at 
the  time  of  the  transactions  relied  upon  as 
showing  accord  and  satisfaction,  this  sum 
of  $34,598.90  so  allowed  to  Clark  represented 
an  unliquidated  item,  the  amount  of  which 
he  would  have  to  establish  by  evideiiOi!  in 
case  he  had  sued  to  recover  it,  its  allowance 
to  him  upon  the  settlement  of  March  9,  18S8, 
would  be  a  sufficient  consideration  to  uphold 
that  settlement  against  him  as  an  :iccord  &ud 
satisfaction  of  all  his  claims."  There  was 
no  finding  that  this  amount  had  ever  been 
agreed  upon  or  liquidated  by  the  parties  in  a 
manner  that  would  have  entitled  Clark  to 
have  recovered  the  amount  from  the  com- 
pany as  an  independent  item,  otherwise  than 
by  the  statement  of  it  in  the  account  preced- 
ing, and  which  formed  a  part  of,  tlie  receipt 
and  acknowledgment  of  satisfaction  •which[37l] 
Clark  executed  and  delivered  to  the  company 
March  9,  1888.  Nor  was  there  any  finding 
showing,  or  tending  to  show,  tl;.it  the  com- 
pany would  have  placed  that  sum  to  Clark's 
credit  except  as  an  item  in  an  account  which 
credited  the  company  with  the  two  charges 
for  nut  locks  ana  forfeiture. 

But  the  circuit  court  of  appeals  held  that 
because  of  the  fourteenth  finding  of  fact,  it 
must  be  assumed  that  the  referee  was  satis- 
fled  from  the  testimony,  though  he  did  not 
so  find  in  terms,  that  the  prior  transactions 
between  the  parties  were  such  tlMt  this  sum 


1107 


Digitized  by 


Google 


87t-878 


SUPUEMB  COCBT  OF  TBB  UNITED  STATKS. 


Oct.  Tkkm, 


of  $34,568.90  was  aa  much  liquidated  as  was 
the  aum  of  $3,895,798.70,  to  which  the  chief 
engineer  had  certitted.  Judge  Lacombe 
fcaid,  referring  to  this  particular  item  and  to 
the  fourteenth  finding  of  fact:  "By  what 
proceaa  it  waa  ao  liquidated  does  not  appear 
in  the  findings.  .  .  .  We  must  take  his 
finding,  therefore,  as  concluaive  upon  the 
question,  and  aaauine  that  either  by  agree- 
ing for  a  price  in  advance,  or  Aubsequently 
by  entering  into  some  binding  agreement  aa 
to  the  sum  to  be  paid,  the  defendant  had  lost 
its  right  to  throw  tjie  plaintiff  into  court 
as  to  that  item." 

The  fourteenth  finding  of  fact  was  "that 
said  receipt  and  paper  contain  a  correct, 
truthful,  and  undisputed  account  of  all  deal- 
ings between  said  parties  except  in  the  mat- 
ter of  the  $40,000  deducted  for  time  forfeit- 
ure, the  $9,558.63  for  nut  locks  embraced  in 
the  $3,626,865.20,  and  the  lumber  hereinaft- 
er referred  to,  and  herein  valued  at  $2,425." 
If  this  finding  means  that  the  statement  of 
account  was  incorrect,  untruthful,  and  dis- 
puted as  to  the  two  items,  it  does  not  affirma- 
tively say  so,  and  if  construed  as  amounting 
to  that,  it  was  not  found  that  Clark  did  not 
have  full  knowledge  thereof  at  the  time  he 
received  the  money  and  made  the  settlement. 
If  it  means  that  the  statement  of  account  as 
to  these  items  waa  diaputed,  then  the  conten- 
tion is  a  reasonable  one  that  auch  diapute 
waa  a  sufficient  conaideration  to  aupport  the 
settlement  in  its  entirety.  But  we  must  de- 
cline to  accept  the  view  that  because  of  this 
finding  it  should  be  assumed,  without  any 
finding  to  that  effect,  that  there  had  been 
prior  transactions  between  Clark  and  the 
company,  by  which  the  item  of  $34,558.90, 
waa  liquidated,  for  it  is  explicitly  declared 
by  the  referee  that  no  account  of  the  trans- 
[372]ttctions  'under  the  contract,  and  of  theelainu 
sued  on  in  this  action,  was  ever  had  or  stat- 
ed between  the  parties,  otherwise  than  by 
the  paper  of  March  9.  1888.  The  value  of 
the  materials,  rebates,  and  other  matters  cov- 
ered by  this  item  may  not  have  been  disputed, 
but  it  did  not  follow  that  the  company  was 
obliged  to  purchase  the  materials  or  to  al- 
low the  rebates,  or  that  the  amount  thereof 
had  been  previously  agreed  to ;  nor  that  lia- 
bility therefor  might  not  have  been  contested 
if  Clark  had  declined  to  sign  the  proposed  ac- 
knowledgment of  satisfaction.  We  must  re- 
member that  Clark  knew  all  about  the  ac- 
count; he  knew  what  the  company  claimed, 
and  what  he  claimed,  yet  he  accepted  the 
check  and  signed  the  release  without  even  a 
protest. 

The  word  "liquidated"  is  used  in  different 
aensc!),  and  as  applicable  here  means  made 
certain  as  to  what  and  bow  much  is  due; 
made  certain  by  agreement  of  parties  or  by 
operation  of  law.  We  are  of  opinion  that  it 
would  be  going  altogether  too  far  to  treat 
the  fourteenth  finding,  scjrregated  from  the 
others,  as  equivalent  to  a  determination  t1i.it 
the  $34,558.90  had  been  liquidated  independ- 
ently of  the  whole  account  as  stated. 

And,  on  the  face  of  the  lindinj>s.  we  think 
the  credit  in  Clark's  favor,  taken  in  connec- 
tion with  the  credits  in  the  companv's  favor, 
put  this  adjustment  beyond  the  reach  of  this 
1108 


belated  attempt  to  overhaul  it,  and  that 
Clark  was  barred  by  his  release  from  recov- 
ering in  this  action  the  $40,000  and  the  $0,- 
558.63,  as  having  been  improperly  deducted. 

As  to  the  sum  of  $2,425,  that  was  the 
amount  of  a  claim  arising  after  the  release 
waa  aigned,  and  not  included  within  it 
There  waa  some  evidence  tending  to  ausuiin 
the  iindinga  of  the  referee  in  support  of  this 
item,  and  we  agree  with  the  circuit  court  of 
appeals  that  no  error  was  committed  in  the 
matter  of  amending  the  complaint,  and  in 
holding  that  a  recovery  could  be  had  for  thia 
amount  under  the  complaint  as  amendi^d. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  is  reversed, 
with  costs;  the  judgment  of  the  Circuit 
Court  for  the  Southern  District  of  New  York 
is  also  reversed,  and  the  cause  remanded  to 
the  latter  court,  with  a  direction  to  enter 
judgment  in  favor  of  plaintiff  and  against 
defendant,  for  $2,425,  *with  intereat  from[373] 
June  30,  1888,  leaa  the  aum  of  $521.78,  with 
interest  from  the  aame  date;  the  costs  of  the 
Circuit  Court  of  Appeals  to  be  paid  by  de- 
fendant in  error  therein ;  and  the  costs  in  the 
Circuit  Court  to  be  adjusted  as  to  that  court 
may  seem  just  under  the  (nrcumatances. 

Ordered  accordingly. 


MOPFETT,  HODGKXNS,  &  CLARKE  COM- 
PANY, PetUioner, 

V. 

CITY  OF  ROCHESTER,  George  W.  Ald- 
ridge,  William  W.  Barnard,  and  John  W. 
Schroth,  Composing  the  Executive  Board 
of  the  City  of  Rochester. 

(See  S.  C.  Reporter's  ed.  873-388.) 

Oontraet  with  eitjf — mistake  in  bid — right  to 
oorreo*. 

L  A  mistake  In  the  proposals  by  a  bidder  for 
a  contract  with  a  city,  which  Is  promptly 
declared  by  an  agent  of  the  bidder  as  soon 
as  It  Is  discovered  and  before  the  dty  has 
done  anything  to  alter  its  condition,  will  not 
bind  the  bidder  by  reason  of  a  provision  In  the 
city  charter  that  a  bid  shall  not  be  withdrawn 
or  canceled  until  the  board  shall  have  let  the 
contract. 

2.  A  city  cannot  claim  that  a  bidder  who  bas 
made  a  mistake  In  his  proposals  did  not  In- 
tend to  give  the  ezecntlve  board  of  the  city 
an  opportunity  to  correct  the  mistake,  where, 
before  the  time  expressed  In  the  resolutions 
of  the  tward  for  the  bidder  to  appear  and 
execute  a  contract  or  be  regarded  as  abandon- 


NoTS. — A*  to  Ttformation  in  equity  of  deetU, 
eontractt,  i$UHraiice  policin,  ami  other  tcrit- 
ten  {Httrumentt — see  note  to  Wasatch  Min.  Co. 
V.  Crescent  Min.  Co.  37  L.  ed.  D.  S.  455. 

Ai  to  equity  }uri»diction  to  reform  tcHttnt 
inttrument — see  Boaenbaam  Bros.  v.  Council 
BIqSs  Ins.  Co.  (C.  C.  N.  D.  Iowa)  3  L.  R.  A. 
ISO.  and  note. 

At  to  relief  obtainable  in  equity  for  Mtolafte 
— see  I-age  v.  HIgglns  (Mass.)  S  L.  R.  A.  153. 
and  note:  Miller  v.  Powers  (Ind.)  4  L.  It.  A. 
483.  and  note:  German  Ina  Co.  v.  Gueck  (III.) 
6  L.  R.  A.  835.  and  note:  RIegel  t.  Amrrlcan 
L.  Ins.  Co.  (Pa.)  11  U  R.  A.  857.  and  note: 
Butler  V.  Barnes  (Conn.)  12  L.  R.  A.  273,  and 
note. 
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Inc  uiy  Intention  to  do  ao,  the  bidder  Sled  a 
bill  In  •  coort  of  equity  to  determine  the 
right*  of  the  parties,  and  the  city  made  a  re- 
formation of  the  proposaia  imponibie  by  let 
ting  the  contract  to  another  party. 

[No.  217.] 

Argued  A-prU  10,  U,   1900.    Deoided  Majf 
tl,  1900. 

ON  WBIT  OF  CERTIORARI  to  the  United 
StatM  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  of  the  Cir- 
cuit Court  for  the  cancelation  of  porposala 
for  a  contract  with  a  city.    Reversed. 

See  same  case  below,  62  U.  S.  App.  392, 
91  Fed.  R^.  28,  33  C.  C.  A.  319. 

Statement  by  Mr.  Justice  McKeniisi 
I]     'This  suit  grows  out  of  alleged  errors  in 
fbe  proposals   of   the   complainant  for  the 
execution  of  certain  improvements  conduct- 
ed by  the  city  of  Rochester,  X.  Y. 

The  proposals  of  the  complainant  were  ac- 
cepted, but  it  declined  to  enter  into  a  con- 
tract in  accordance  therewith,  on  theg^ounds 
hereafter  stated,  and  the  city,  it  is  claimed, 
threatened  to  enforce  the  bond  given  with 
the  proposals. 

The  bill  prays  for  a  reformation  of  the 
proposals  to  conform  to  the  asserted  inten- 
tion in  making  them  and  their  execution  as 
reformed,  or  their  rescission.  Also  an  in- 
junction against  the  oflficers  of  the  city  de- 
claring complainant  in  default,  its  bond  for- 
feited or  enforced. 

The  substance  of  the  bill  is  that  the  city 
of  Rochester,  through  its  proper  executive 
board,  determined  to  make  improvements  and 
extensions  in  the  city's  waterworks,  and, 
among  other  things,  to  construct  a  masonry 
conduit  for  a  distance  of  12,000  feet  from 
Hemlock  lake  northward,  and  proposed  to 
enter  into  a  contract  therefor.  The  contract 
was  known  as  contract  No.  I. 

Also,  to  construct  a  riveted  steel  pipe  con- 
duit 38  inches  or  40  inches  in  diameter,  com- 
mencing at  the  north  end  of  the  masonry 
conduit,  and  terminating  at  Mount  Hope 
reservoir,  in  the  city;  length,  about  140,000 
feet.  The  contract  was  niown  as  contract 
No.  2. 

Voluminous  specifications  were  prepared 
by  the  city,  in  printed  form,  aggregating 
SJabout  300  printed  pages,  'elaborately  speci- 
fying, with  infinite  detail,  the  requirements 
of  the  executive  board,  the  method  in  which 
the  work  was  to  be  performed,  the  charac- 
ter of  the  materials  required  to  be  furnished, 
and  the  tests  to  which  the  materials  were  to 
be  subjected.  A  copy  of  the  schedule,  with 
other  schedules,  was  attached  to  the  bill. 

On  December  10,  1892,  public  notice  was 
given  to  contractors  that  proposals  would  be 
received  for  such  work  until  12  o'clock  noon 
of  December  23,  1892,  at  which  time  the  bids 
were  to  be  publicly  opened  by  the  chairman 
of  the  executive  board. 

The  complainant  was  a  contractor  having 
an  office  in  New  York,  and  employed  engi- 
neers to  prepare  proposals  of  the  character 
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contemplated  by  the  city  of  Rochester,  and 
complainant's  officers  were  engaged  in  im- 
portant and  distracting  occupations,  and 
connected  with  other  business  which  re- 
quired them  to  delegate  the  duties  ordina- 
rily performed  by  them  in  connection  with 
the  work,  such  as  described,  to  their  subordi- 
nates, "rhe  agents  of  complainant,  though 
they  exercised  due  diligence,  were  unable  to 
procure  the  forms  of  the  proposals  for  such 
contracts  until  on  or  about  the  15th  of  De- 
cember, 1892,  and  its  engineer  proceeded  to 
Rochester  on  the  20th  of  December,  1892, 
having  attempted  in  the  meantime  to  famil- 
iarize himself  with  the  terms  of  such  con- 
tracts, and  there  conferred  with  the  engi- 
neers of  the  city,  visited  the  line  of  the  pro- 
posed conduit,  and  proceeded  with  the  prep- 
aration of  the  proposals  of  the  contracts  Nos. 
1  and  2. 

The  labor  devolving  upon  him  in  the 
period  of  time  allowed  him  for  preparing  the 
proposals  made  him  nervous  and  confused, 
and  in  transcribing  the  figures  prepared  by 
him  he  accidentally  made  certain  clerical  er- 
rors. 

Contract  No.  2  submitted  for  considera- 
tion two  routes,  over  8,000  feet  of  the  140,- 
000  of  the  proposed  steel  conduit.  They 
were  respectively  designated  in  the  propos- 
als and  specifications  route  "A"  and  route 
"B,"  and  the  city  reserved  the  right  of  elect- 
ing either  of  them,  and  further  electing  to 
require  a  38-inch  pipe  or  a  40-inch  pipe  to  be 
furnished  by  contractors. 

Route  A  was  located  in  alluvial  flats 
through  which  the  "creek  meanders,  and  in-[376) 
Tolved  several  crossings  of  its  existing  and 
former  channels.  Route  B  was  located 
wholly  west  of  the  creek,  and  required  the 
construction  of  a  tunnel  with  the  necessary 
shafts,  inlet  and  overflow  chambers,  man- 
holes, and  their  appurtenances. 

The  specifications  of  route  A  involved 
sixty-one  different  items  and  quantities  of 
work  and  materials,  route  B  seventy-five. 
Among  the  items  of  route  B  was  that  known 
as  "d,^'  and  described  in  the  specifications 
as  follows: 

"For  all  earth'  excavations  in  open 
trenches  or  pits,  for  the  masonry  and  pipe 
conduit,  entrance  and  overflow  chambers, 
gate  vaults,  blow  offs,  pipe  overflows, 
bridges,  railroad  crossings,  creek  crossings, 
and  culverts  carried  under  said  conduit,  in- 
cluding bracing  and  sheeting,  back  filling  of 
trenches,  and  masonry,  making  embank- 
ments, and  other  final  disposal  of  the  exca- 
vated material  with  haul  of  1,000  feet  or 
less,  bailing  and  draining  and  all  incidental 
work." 

That  item  in  route  A  was  in  precisely  the 
same  language,  and  the  quantity  of  excava- 
tion contemplated  by  said  items  was  184,000 
cubic  feet  of  earth,  and  referred  to  precisely 
the  same  work.  The  complainant  and  its  en- 
gineer intended  to  bid  for  said  work  the  sum 
of  70  cents  per  cubic  yard,  and  which  sum 
was  a  fair  and  reasonable  price  for  the  work, 
and  such  sum  was  inserted  in  the  proposal 
for  route  A,  but  by  accident  and  mistake  50 
cents  was  inserted  in  the  proposal  for  route 

1109 


Digitized  by 


Google 


876-87» 


SUPBEUE  COUBT  OF  THB  UNITED  STATES. 


Oct.  Tbrm, 


B,  and  the  price  intended  to  be  proposed 
therefor  was  some  $36,800.  The  sum  of 
SO  cents  per  cubic  yard  was  a  wholly  insuffi- 
cient price  for  such  work;.  The  proposal  in 
route  B  also  contained  an  item  in  the  follow- 
ing language,  to  wit:  "  'h.'  For  all  earth 
excavation  in  tunnel,  including  all  necessary 
bracing,  timbering,  lighting,  ventilating,  re- 
moval and  baclc  filling  and  other  final  dis- 
posal of  the  excavated  material  with  haul  of 
1,000  feet  or  less,  pumping,  bailing,  and 
draining  and  all  incidental  work." 

The  defendants'  engineer  estimated  the 
quantity  of  excavation  under  this  item  at 
2,000  cubic  yards,  and  it  was  intended  to 
charge  for  such  work  $15  per  cubic  yard, 
which  was  a  fair  and  reasonable  charge.  In 
[877]haste  and  confusion  the  engineer,  'who  is  ex- 
tremely nearsighted,  in  transcribing  his  fig- 
ures, by  accident  and  mistake  inserted  the 
sum  of  $1.50  per  cubic  yard,  which  was 
grossly  inadequate  and  far  below  what  would 
be  the  aotual  cost  of  the  work  under  the  most 
favorable  circumstances.  The  difference  be- 
tween the  bid  as  inserted  and  that  whidi 
was  intended  to  be  inserted  was  the  sum  of 
$27,000. 

A  bond  was  required  with  proposals  in  the 
penal  sum  of  $00,000,  conditioned  upon  the 
performance  of  the  work  if  the  bid  should 
be  accepted  and  the  making  of  the  contract 
with  the  city  in  accordance  with  the  notice 
to  contractors.  Complainant  executed  the 
bond  with  Henry  D.  Lyman  and  the  Ameri- 
can Surety  Company  as  sureties,  but  at  the 
time  of  its  execution  the  proposal  annexed 
thereto  was  mtirely  in  blank,  and  in  the 
time  which  elapsed  between  the  time  the 
bond  was  taken  to  the  city  and  the  presenta- 
tion of  the  proposals  it  was  impossible  to 
insert  in  the  pamphlet  containing  the  bond 
the  proposals  for  the  work  contemplated  by 
contracts  Nos.  1  and  2,  or  either  of  them. 

The  prices  were  inserted  in  other  and  dif- 
ferent pamphlets  of  the  same  general  char- 
acter, but  were  not  signed  or  in  any  way 
executed  by  complainant  or  by  any  of  its 
officers,  l^e  pamphlets  containing  the  bond 
and  the  pamphlet  containing  the  proposals 
were  placed  m  a  single  package. 

The  complainant  was  led  to  bdieve  by  the 
defendants  and  their  officers  that,  although 
the  masonry  conduit  and  the  riveted  steel 
conduit  were  separately  described,  they  con- 
stituted a  continuous  piece  of  work,  and  any 
person  bidding  upon  both  sections  whose  bid 
was  lower  in  the  aggregate  than  any  other 
for  the  same  work  should  be  awarded  the 
contract.  With  this  understanding  and  for 
the  purpose  of  making  a  single  proposition 
for  the  entire  work,  complainant  deposited 
the  package  containing  the  proposals  for  the 
work  upon  both  sections  with  the  executive 
board.  The  notice  to  contractors  provided 
that  every  bid  for  the  masonry  conduit 
should  be  indorsed  'Troposal  for  performing 
contract  No.  1,  Rochester  Waterworks  Con- 
duit," and  that  every  bid  for  the  riveted  steel 
pipe  conduit  should  be  inclosed  in  a  sealed 
envelope  and  indorsed  "Proposal  for  per- 
forming of  contract  No.  2,  Rochester  Water- 
[S78]works  Conduit."  'Complainant  did  not  com- 
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ply  with  the  provisions,  but  addressed  its 
proposals  in  one  package  to  the  executive 
board.  The  proposals  were  immediately 
opened  by  the  chairman  of  the  board  and  de- 
clared informal,  and  not  in  compliance  with 
the  requirements  of  the  board,  but  they 
were  nevertheless  read,  together  with  other 
proposals.  That  for  line  B,  in  contract  No.  2, 
was  read  by  the  clerk  in  the  presence  of  the 
members  of  the  board  before  any  other  pro- 
posals for  work  on  said  line  were  read,  and 
immediately  upon  reading  item  "d,"  relat- 
ing to  earth  excavation  in  open  trenches,  the 
engineer  of  complainant,  who  prepared  the 
proposals,  informed  the  board  that  the  price 
of  50  cents  per  cubic  yard  was  a  clerical  er- 
ror, and  that  it  was  the  intention  to  charge 
70  cents  per  cubic  yard,  the  same  price 
charged  for  the  identical  work  on  line  A. 

There  were  six  bidders  on  contract  No.  1, 
including  complainant.  Its  bid  was  $473,- 
790.  The  lowest  bidder  was  W.  H.  Jones 
&  Son,  whose  bid  was  $262,618. 

The  bids  on  contract  No.  2,  with  items, 
were  tabulated  in  a  statement  and  annexed 
to  the  bill. 

The  complainant's  bid  on  earth  excava- 
tion, in  open  trench  on  route  A,  was  70  cents 
per  cubic  yard.  The  other  bids  ranged  from 
75  cents  to  85  cents. 

For  the  same  work  on  route  B  complain- 
ant's bid  was  60  cents  per  cubic  yard.  The 
other  bids  from  76  cents  to  85  cents. 

The  complainant's  bid  for  earth  exesT*. 
tions  in  tunnel  upon  route  B,  contract  No. 
2,  was  $1.60  per  cubic  yard.  The  otiier  bids 
were,  respectively,  $12  and  $15. 

The  complainant's  aggregate  bid  for  work 
on  route  B  was  $867,552.60.  The  lowest 
was  $1,130,106,  that  of  Whitmore,  Raab- 
er,  ft  Co. 

If  complainant  was  allowed  the  amount  of 
its  error,  viz.,  $63,800,  its  proposal  for  rotjte 
B.  would  be  $021,354.60,  which  sum  \<'a« 
$208,842.50  less  than  the  next  lowest  ba. 
which  was  that  of  Whitmore,  Rauber,  ^ 
Vicinus. 

The  aggregate  bids  of  complainant  as  cor- 
rected were  $1,396,142.50,  which  were  consid- 
erably less  than  the  aggregate  of  any  other 
contractor.  For  38-inch  pipe  on  line  B  *its[378] 
aggregate  bid  was  $1,331,342.50,  which  was 
largely  below  that  of  any  other  contractor. 

In  order  to  take  an  improper  and  uncon- 
scionable advantage  of  complainant  and  the 
clerical  errors  made  by  it,  the  executive 
board  on  the  10th  of  January,  1893,  notified 
complainant  that  the  defendants  intended  to 
enter  into  a  contract  for  the  work  of  contract 
No.  1  with  W.  H.  Jones  ft  Son,  although 
complainant's  proposals  for  the  work  on  both 
contracts  were  the  lowest  in  the  aggregate 
for  the  entire  work  contemplated.  There- 
upon on  the  11th  of  January,  1893,  before 
any  official  action  with  respect  to  letting  the 
contracts  were  taken,  complainant  protested 
against  the  division  of  the  proposals  and  let- 
ting the  work  of  contract  No.  1  and  No.  2 
separately,  and  insisted  that  the  defendants 
were  bound  to  enter  into  a  contract  with  it 
for  the  entire  work  described  in  both  con- 
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tracts,  or  none  at  all,  and  informed  the  de- 
fendants of  the  clerical  errors  for  the  work 
on  line  B,  and  requested  to  correct  them. 
And  further  demanded  the  contract  for  both 
sections  at  the' corrected  prices,  or  that  it 
be  permitted  to  withdraw  its  proposals. 

On  the  12th  of  January,  1893,  the  execu- 
tire  board,  acting  in  bad  faith  and  to  take 
an  unfair  and  unconscionable  advantage  of 
the  clerical  errors  which  had  been  commit- 
ted, the  commission  of  which  the  defendants 
conceded,  adopted  the  resolution  annexed  to 
the  bill  and  marked  schedule  B,  and  caused 
copies  to  be  served  on  the  complainant.     , 

The  defendants  proposed,  in  conformity 
with  the  resolutions,  to  insist  upon  the  exe- 
cution of  the  contract  for  laying  a  38-ineh 
pipe  on  route  B  for  the  prices  inserted  in 
complainant's  proposals,  and  intended,  if  com- 
plainant refused,  to  declare  it  in  default, 
the  bond  executed  bv  it  forfeited,  and  to  pro- 
ceed to  enforce  the  bond. 

The  said  threatened  action  was  contrary 
to  good  conscience,  the  contents  of  the  pro- 
posals, and  the  rights  of  complainant,  and, 
unless  restrained,  would  cause  it  irreparable 
injury,  for  which  there  was  no  adequate  rem- 
edy at  law.  The  matter  in  dispute,  exclu- 
sive of 'interest  and  cost,  exceeded  tiie  mm 
or  value  of  $2,000. 

The  following  are  the  resolutions  marked 
"Schedule  B:" 

[880]  'Office  of  the  Executive  Board, 

Rochester,  N.  Y.,  January  12,  1893. 
By  Mr.  Bchroth: 

Betolved,  That  the  proposal  of  the  Mof- 
fett,  Hodgkins,  &  Clarke  Company,  of  New 
York,  N.  Y.,  submitted  on  Deoonber  23, 
1892,  for  the  oonstruction  of  a  riveted  steel 
pipe  eonduit  38  inches  in  diameter,  and  all 
the  required  appurtenances  thereto,  com- 
mencing at  the  north  end  of  the  contemplat- 
ed masonry  conduit  near  the  village  of  Hem- 
lock Lake,  Livingston  county,  N.  Y.,  and  ter- 
minating at  Mt.  Hope  reservoir,  in  the  city 
of  Rochester,  N.  Y.,  and  I7  route  B.  as  de- 
scribed in  the  notice  of  letting  for  said  work 
be,  and  the  same  is  hereby,  accepted,  and 
that  said  work  be  and  hereby  is  awarded  to 
said  Moffett,  Hodgkins,  ft  Clarke  Company. 
By  Mr.  Schroth: 

Resolved,  That  the  Moffett,  Hodgkins,  ft 
Clarke  Company,  of  New  York,  be  and  they 
are  herewith  required  to  attend  at  the  office 
of  this  board,  along  with  the  sureties  to  be 
offered  by  said  company,  on  or  before  Thurs- 
day, January  19,  1893,  and  to  execute  at 
that  time  the  contract  for  the  performance 
of  the  work  of  constructing  a  riveted  steel 
pipe  conduit  38  inches  in  diameter,  and  all 
the  required  appurtenances  thereto,  by  route 
B  from  the  north  end  of  the  contemplated 
masonry  conduit  near  the  village  of  Hemlock 
Lake,  Livingston  county,  N.  Y.,  to  Mt.  Hope 
reservoir  in  the  city  of  Rochester,  N.  Y.,  and 
that  the  failure  of  such  attendance  and  exe- 
cution will  be  regarded  as  an  abandonment 
of  intention  on  the  part  of  said  Moffett, 
Hodgkins,  ft  Clarke  Company  to  perform 
said  work. 
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By  Mr.  Schroth: 
Resolved,  That  the  clerk  be,  and  he  is  here- 
by, directed  to  cause  immediate  legal  service 
of  notice  of  award  of  ccmtract  to  be  made  on 
the  Moffett,  Hodgkins,  ft  Clarke  Company, 
of  New  York,  N.  Y.,  in  accordance  with  the 
foregoing  resolutions. 

The  answer  admitted  the  allegations  of  the 
bill  in  regard  to  the  powers  of  the  executive 
board,  and  that  it  determined  to  enter  into 
a  contract  set  forth  in  the  bill ;  that  it  pre- 
pared specifications  'and  gave  notice  as[381] 
stated,  and  required  bond  to  accompany  pro- 
posals conditioned  as  alleged;  that  the  com- 
plainant had  such  bond  executed  and  an- 
nexed the  same  to  its  proposal  of  contract 
No.  2. 

The  answer  alleged  that  the  defendants 
did  not  know  and  could  not  set  forth  their 
belief  or  otherwise  whether  complainant  was 
4  corporation  or  employed  engineers,  or  what 
their  duties  were,  or  that  the  officers  of  the 
complainant  had  to  delegate  important  du- 
ties to  subordinates,  or  whether  its  agents 
could  procure  firms  to  contract  and  make 
proposals  before  the  15th  of  December,  1892 ; 
or  whether  its  engineer  was  nervous  or  made 
mistakes  as  alleged  or  in  the  way  alleged, 
or  the  prices  bid  were  inadequate,  or  that 
complainant  was  led  to  believe  by  the  defend- 
ants that  contracts  Nos.  1  and  2  would  be 
let  jointly  and  not  separately,  or  its  bid  de- 
clared informal  and  cannot  be  received,  or 
that  its  engineer  when  the  bids  were  opened 
notified  the  board  that  the  prices  which  had 
been  read  for  item  "d"  of  route  B  in  contract 
No.  2  of  60  cents  per  cubic  yard  was  a  cleri- 
cal error. 

The  answer  then  proceeded  in  substance 
as  follows: 

The  notice  for  bids  required  that  all  bid* 
should  state  the  prices  for  every  separate 
item  of  work  named  in  the  proposals,  should 
be  plainly  stated  and  distinctly  written  in 
ink,  both  in  words  and  figures,  in  the  pro- 
posed blanks  left  therefor :  that  the  com- 
plainant's engineer  received  all  communica- 
tions requested  by  him  from  the  executive 
board  and  its  engineer,  and  all  the  plans 
and  specifications  and  information  were  at 
the  complainant's  command  before  its  sub- 
mission of  the  proposals  for  the  contract. 

On  account  of  the  treacherous  subsoil  dis- 
closed of  borings  along  route  B  in  contract 
No.  2,  the  latter  route  would  be  the  least 
expensive,  and  the  prices  complained  of  by 
complainant  were  reasonable  and  fair  values 
for  the  work  set  forth,  and  it  was  denied 
that  clerical  errors  were  entertained  in  the 
proposals,  or  that  they  were  less  than  the 
average  bids  by  competitive  bidders,  and 
averreid  that  the  amounts  were  knowingly 
and  intentionally  inserted  to  make  complain- 
ant's bid  what  is  known  as  an  "unbalanced 
bid,"  to  wit,  in  which  the  contractor  will 
'give  a  "low  price  for  one  kind  of  work  or[38S] 
materials  in  the  same  contract  with  the  hope 
that  the  quantity  of  work  and  materials  for 
which  a  low  price  is  bid  will  be  reduced, 
while  the  quality  of  materials  or  work  for 
which  a  high  price  is  bid  will  be  increased, 
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thus  makimg  up  on  the  high  price  bid  suffi-  | 
c!«nt  to  give  the  contractor  a  large  profit 
upon  the  whole  worlc."  | 

The  complainant  hid  upon  some  items  in  ' 
contract  No.  2  in  excess  of  a  reasonable 
price,  thus  making  its  bid  for  route  B,  con- 
tract No.  2,  an  unbalanced  bid,  enabline  com- 
plainant  to  realize  upon  the  completion  of 
the  work  far  in  excess  of  the  amount  based 
upon  the  estimates  of  defendants'  engineer. 

In  pursuance  of  the  notice  to  contractors 
the  board  awarded  to  W.  H.  Jones  &  Sons 
contract  Ko.  1,  they  being  tlie  lowest  bidders, 
and  to  complainant  contract  No.  2,  it  being 
the  lowest  bidder,  but  this  was  not  done  to 
take  undue  and  unconscionable  advantage  of 
the  manner  in  which  the  proposals  were 
made  under  contracts  Nos.  I  and  2,  and  pre- 
sented to  the  board,  nor  did  the  board  act 
in  bad  faith  and  award  the  contract  for  the 
purpose  of  taking  advantage  of  the  alleged 
clerical  errors. 

On  the  12th  of  December,  1892,  bv  the 
resolution  marked  schedule  B,  the  board 
duly  and  legally  awarded  to  the  complain- 
ant the  contract  for  the  construction  of  the 
conduit  of  route  B  in  contract  No.  2,  and 
the  complainant  was  notified  to  attend  at 
the  office  of  the  board  with  its  sureties  to 
execute  the  proposed  contract,  and  the  com- 
plainant "without  sufficient  reason  or  excuse, 
and  with  intent  to  defraud  said  defendants, 
did  refuse  and  neglect  to  enter  into  said  con- 
tract, and  said  defendants  deny  that  said 
complainant  is  entitled  to  the  relief,  or  any 
part  thereof,  in  the  said  complaint  demand- 
ed, and  they  respectfully  submit  that  the 
injunction  awarded  against  them  by  this 
honorable  court  on  the  16th  day  of  Febru- 
ary, 1893,  ought  to  be  dissolved,  and  that  the 
said  bill  ought  to  be  dismissed,  with  ooets." 

Evidence  was  submitted  on  tJie  issues,  in- 
cluding the  specifications,  proposals,  and 
bond. 

A  decree  was  entered  adjudging  the  pro- 
posals of  the  complainant  for  the  condnit  on 
line  or  route  B  to  be  "rescinded,  canceled, 
and  declared  null,  void,  and  of  no  effect," 
(S83]and  ordering  *an  injunction  to  be  issued  re- 
straining the  city  and  its  officers  from  de- 
claring; complainant  in  default  with  respect 
to  its  bids  and  proposals,  "or  from  declaring 
forfeited  the  bond  executed  by  and  on  behalf 
of  said  complainant,  and  accompanying  the 
aforesaid  bids  nnd  proposals,  or  from  in  any 
manner  suing  upon  or  attempting  to  enforce 
or  collect  the  said  oond." 

Commenting  on  the  facts  the  learned  trial 
judge  said: 

"The  question  in  this  controversy  is  plain 
and  simple:  Shall  the  complainant  be  held 
to  an  erroneous  bid  by  which  it  agreed  to  do 
certain  work  for  the  city  of  Rochester  for 
$03,800  less  than  was  intendedT  The  work 
related  to  a  construction  of  a  conduit  to  con- 
vey the  water  of  Hemlock  lake  to  the  city. 
By  a  mistakp  of  Mr.  Burlingame,  its  engi- 
neer, the  complainant  bid  50  cents  per  cubic 
yard  for  earth  excavation  in  open  trenches 
when  it  intended  to  bid  70  cents,  and  $1.50 
for  earth  excavation  in  tunnel  when  it  in- 
tended to  bid  $15. 
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"The  proof  of  these  mistakes  is  clear,  ex- 
plicit, and  undisputed.  As  soon  as  the  item 
proposing  to  do  the  work  for  60  cents,  as 
aforesaid,  was  read  at  the  meeting  of  the 
executive  board,  and  before  any  action  was 
taken  thereon,  Mr.  Burlingame  stated  that 
it  was  an  error,  and  that  complainant  in- 
tended to  bid  for  route  B  the  same  as  for 
route  A,  viz.,  70  cents. 

"There  is  some  testimony  of  a  negative 
character  that  this  prompt  repudiation  of 
the  bid  did  not  take  place,  but  the  great 
weight  of  testimony  is  in  favor  of  the  com- 
plainant. Had  the  errors  been  corrected  the 
complainant's  bid  would  still  have  been 
$200,000  below  the  next  lowest  bid.  On 
route  A  the  complainant's  bid  was  $903,324. 
The  mistakes  all  occurred  on  route  B,  and 
yet  route  A  was  selected,  and  the  work 
awarded  to  other  bidders  for  $1,123,920,  or 
$220,596  more  than  the  complainant's  pro- 
posal. 

"Upon  the  principal  issue  there  is  no  An- 

Jittted  question  of  fact.  Counsel  for  the  de- 
endants,  though  not  admitting  the  mis- 
takes, which  are  the  basis  of  the  action,  do 
not  dispute  them.  The  oral  argument  pro- 
ceeded upon  the  theory  that  the  mistakes 
were  maae  precisely  as  alle^;ed. 

"In  order  that  no  injustice  ma^  be  done 
to  the  defendants,  *tiieir  position  in  this  re- [384] 
gard  is  stated  in  the  language  of  their  brief, 
as  follows:. 

"  "We  admit  that  the  evidence  of  the  com- 
plainant shows  that  Mr.  Burlingame  entered 
in  his  proposal  sheets  certain  figures  and 
numbers  different  from  those  which  he  in- 
tended to  make,  and  that  the  defendant* 
have  no  evidence  to  contradict  his  testi- 
mony.'"    82  Fed.  Rep.  256. 

On  appeal  to  the  circuit  court  of  appeals 
the  decree  was  reversed,  with  instructions 
to  the  circuit  court  to  dismiss  the  bill.  62 
U.  S.  App.  392,  91  Fed.  Rep.  28,  33  C.  C 
A.  319.  The  case  is  here  on  writ  of  certio- 
rari. 

Other  facts  are  stated  in  the  (pinion. 

Ur.  Xrf>iils  Msrshmll  argued  the  cause 
and,  with  Mr.  Thonuu  B.  Oarter,  filed  a  brief 
for  petitioner: 

A  court  of  equity  has  the  power  to  relieve 
a  party  against  the  consequences  of  a  cleri- 
cal error  by  the  remedy  of  cancelation  and 
rescission,  although  such  error  was  unilat- 
eral and  fraud  cannot  be  predicated  of  any 
act  of  the  other  party. 

2  Pom.  Eq.  Jur.  {  870;  15  Am.  ft  Eng. 
Enc  L.  tit.  Mistake,  p.  647;  Adam,  Eq.  { 
171 ;  Rider  v.  Potrell,  28  N.  Y.  310;  Smith  v. 
Mackifi,  4  Lans.  41 ;  Jackson  v.  Andrews,  59 
N.  Y.  244;  Croice  v.  Lewin,  96  N.  Y.  423; 
Dulanp  V.  Kogers,  60  Md.  633;  Diman  v. 
Providence,  W.  «t  B.  R.  Co.  5  R.  I.  130; 
Oristcold  V.  Bazard,  141  U.  S.  260,  36  L.  ed. 
C78.  11  Sup.  Ct.  Rep.  972,  999;  Beame  v. 
Marine  Ins.  Co.  20  Wall.  488.  22  L.  ed.  395; 
Mortimer  v.  ShortaU,  2  Dm.  ft  W.  372. 

It  is  well  settled  at  common  law  that  until 
the  moment  of  acceptance  an  offer  is  revoc- 
able. 

Seheneoiady  Stove  Co.  v.  Bolbrook,  101  N. 
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Y.  46.  4  N.  £.  4;  Cooke  t.  Oxley,  3  T.  R.  053; 
Diohinaon  r.  Dodda,  L.  R.  2  Ch.  Dir.  463. 

The  equitable  jurisdiction  to  relieve  a  par- 
ty from  the  consequences  of  accident,  mis- 
take, or  fraud  cannot  be  taken  away  by  stat- 
ute. 

Dc  Hart  v.  Hatoh,  3  Hun,  375;  People  e» 
rel.  Neto  York  t.  NiehoU,  79  N.  Y.  690. 

No  contract  may  be  entered  into  in  fact. 
Although  all  the  forms  of  a  contract  exist, 
where  the  minds  of  the  parties  have  not  met. 

Webater  v.  Cecil,  30  Beav.  62;  Wood  t. 
Boarth,  2  Kay  ft  J.  33;  Neap  y.  Abbott, 
Cooper  Pr.  Cas.  333 ;  1  Story,  Eq.  Jur.  $ 
7491 ;  Pollock,  Contr.  S  427 ;  Hams  r.  Pep- 
pereU,  L.  R.  6  Eq.  1 ;  Oarrard  v.  Frankel,  30 
Bear.  445;  Bloomer  v.  Spittle,  L.  R.  13  Eq. 
427;  Mummenhoff  t.  Randall,  19  Ind.  App. 
44,  49  N.  E.  40;  Rupley  t.  Daggett,  74  111. 
351;  Cwvdy  v.  Lindsay,  L.  R.  3  App.  Cas. 
465;  McCotter  v.  New  York,  37  N.  Y.  325; 
Saltus  V.  Pruyn,  18  How.  Pr.  512;  Kyle  v. 
Kavanagh,  103  Mass.  366,  4  Am.  Rep.  660; 
Goodrich  y.  Lathrop,  94  Cal.  56,  29  Pac.  329 ; 
Hartford  d  N.  B.  R.  Co.  v.  Jaokaon,  24  Conn. 
614;  Rowland  v.  New  York,  N.  H.  A  H.  R. 
Co.  61  Conn.  103.  23  Atl.  756. 

The  respondents  are  not  now  in  a  position 
to  enable  the  petitioner  to  perform  its  con< 
tract,  if  it  should  now  be  ready  and  willing 
to  enter  into  such  a  contract.  By  the  re- 
•pondents'  acts,  therefore,  performance  by 
tae  petitioner  of  their  requirements  tias  been 
rendmed  impossible,  and  they  should  be  en- 
Joined  from  seeking  to  impose  a  forfeiture 
on  the  petitioner,  and  to  enforce  a  penal 
bond,  under  such  circumstances  as  those  here 
disclosed. 

United  State*  y.  Peek,  102  U.  8.  64,  26  L. 
«d.  46;  Shaw  y.  Bepublio  L.  Ins.  Co.  69  N. 
Y.  286 ;  Mansfield  v.  Neto  York  C.  d  H.  R.  R. 
Co.  102  N.  Y.  211,  6  N.  E.  386;  Bogardvs  v. 
Hew  York  L.  Ins.  Co.  101  N.  Y.  328,  4  N.  B. 
622;  Taylor  y.  Rialey,  28  Hun,  144. 

To  withhold  relief  under  these  circum- 
stances, and  to  place  the  respondents  in  a  po- 
sition to  insist  upon  the  enforcement  of  the 
penal  liability  on  the  bond,  would  not  onlv 
tie  unjust  and  inequitable,  but  would  smadc 
of  confiscation. 

2  Beach,  Modern  Eq.  Jur.  $  1013. 

The  assertipn  that  the  petitioner's  error 
was  due  to  Burlingame's  negligence,  even  if 
true,  would  not  d3>ar  it  from  relief  under 
the  circumstances  disclosed  by  the  record. 

Albany  City  Sao.  Inst.  v.  Burdick,  87  N. 
Y.  40;  Keister  v.  Myers,  116  Ind.  312,  17  N. 
E.  161 ;  PoJm«r  v.  Hartford  F.  Ins.  Co.  64 
Conn.  488,  9  Atl.  248;  2  Pom.  Eq.  Jur.  S 
866;  Onottdaga  County  Sav.  Bank  v.  United 
States,  26  U.  S.  App.  377.  04  Fed.  Rep.  704, 
12  C.  C.  A.  407 ;  Mayer  v.  New  York,  63  N. 
Y.  456;  Kelly  v.  Solan,  9  Mees.  &  W.  64; 
Townsend  y.  Crowdy,  8  C.  B.  N.  S.  477 ;  Bell 
V.  Gardiner,  4  Mann.  &  G.  11. 

Mistakes  in  written  instruments  have 
been  corrected  in  equity,  although  such  mis- 
takes were  occasioned  by  the  ignorance,  mis- 
take, or  negligence  of  the  draughtsman. 

Drury  v.  Hayden,  111  U.  S.  223,  28  L.  ed. 
408,  4  Sup.  Ct.  Rep.  406;  Elliott  v.  Sackett, 
108  U.  S.  132,  27  L.  ed.  678,  2  Sup.  Ct  Rep. 
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375;  Crippen  v.  Baumes,  16  Hun,  134; 
Wheeler  v.  Kirkkmd,  23  N.  J.  Eq.  13;  Com- 
edy y.  Marey,  13  Gray,  373. 

It  does  not  matter  whether  the  draughts- 
man who  was  guility  of  n^ligence  wae  tL£ 
agent  of  the  party  seeking  uie  correction,  or 
of  the  other  party. 

Menomonee  Locomotive  Mfg.  Oo.  y.  Lang- 
worthy,  18  Wis.  444. 

A  mistake  made  by  a  clerk  in  computing 
the  amount  due  on  a  promissory  note  may  be 
corrected  in  a  court  of  chancery. 

BartheU  v.  Roderick,  34  Iowa,  617. 

The  petitioner  did  not  have  an  adequate 
remedy  at  law,  and  had  the  right  to  resort 
to  equity  for  relief. 

OriswoU  V.  Hazard,  141  U.  8.  260,  36  L. 
ed.  678,  11  Sup.  Ct.  Rep.  972,  999;  Clute  v. 
Knies,  102  N.  Y.  377,  7  N.  E.  181 ;  Martin  ▼. 
Melville,  11  N.  J.  Eq.  222;  Rowley  v.  Em- 
pire Ins.  Co.  36  N.  Y.  550;  Bay  v.  Star  P. 
Ins.  Co.  77  N.  Y.  235,  33  Am.  Rep.  607; 
Pink  y.  Queens  Ins.  Co.  24  Fed.  Rep.  313; 
Muldrow  y.  Norris,  2  Cal.  74,  56  Am.  Dec. 
313. 

Whatever  may  be  the  rule  in  the  state 
courts,  it  is  well  settled  that  equitable  de- 
fenses will  not  be  permitted  to  De  pleaded  in 
an  action  at  law  brought  in  the  Federal 
courts.  There  the  distinction  between  law 
and  equity  has  never  t>een  abolished,  and 
there  can  be  no  mingling  of  equitable  and 
legal  remedies  or  causes  of  action. 

Bennett  v.  Butterworth,  11  How.  669,  13 
L.  ed.  859;  Foster  v.  Mora,  98  V.  8.  425,  26 
L.  ed.  191;  Northern  P.  R.  Co.  v.  Paine,  119 
U.  8.  661,  30  L.  ed.  513,  7  Sup.  Ct.  Rep.  323; 
Johnson  V.  Christian,  128  U.  S.  874,  32  L.  ed. 
412.  9  Sup.  Ct  Rep.  87;  Montejo  v.  Owen,  14 
Blatchf.  324,  Fed.  Cas.  No.  9,722;  BuUer  ▼. 
Sidell,  43  Fed.  Rep.  116;  Bartford  P.  Ins. 
Co.  y.  Bonner  Mercantile  Oo.  4(  Fed.  Rep. 
155. 

In  this  case  the  Federal  court  has  juris- 
diction of  the  parties  and  the  subject-matter, 
and  such  jurisdiction  cannot  be  limited,  re- 
strained, or  affected  by  any  state  legislation 
by  virtue  of  which  respondents  assert  exis- 
tence of  an  adequate  remedy  at  law. 

Payne  y.  Book,  7  Wall.  426,  19  L.  ed.  260. 

Mr.  Porter  BE.  French  argued  the  cause 
and  filed  a  brief  for  respondent: 

The  alleged  mistakes  are  of  such  a  nature 
that  petitioner  ought  not  to  be  heard,  on  ac- 
count of  them,  in  a  court  of  equity  to  ask 
for  a  rescission  and  the  cancelation  of  its 
bid. 

Dambmann  v.  Schulting,  75  N.  Y.  64; 
Cleaveland  v.  Richardson,  132  TJ.  S.  318,  sub 
nom.  Cleaveland  v.  Smith,  33  L.  ed.  384,  10 
Sup.  Ct  Rep.  100 ;  Diman  v.  Providence,  W, 
i£  B.  R.  Co.  5  R.  I.  130;  JfcCo56  v.  Richard- 
son, 24  Me.  86,  41  Am.  Dec.  374;  Taylor  v. 
Fleet,  4  Barb.  95;  Wood  v.  Patterson,  4  Md. 
Cb.  335 ;  Beeves  v.  Richardson  d  B.  Co.  27 
Jones  t  8.  423,  14  N.  Y.  Supp.  633;  Langley 
v.  Harmon,  97  Mich.  363,  66  N.  W.  761; 
Reilly  V.  New  York,  111  N.  Y.  473,  18  N.  E. 
623. 

An  agreement  cannot  be  affected  by  a  mis- 
take of  either  party  in  expressing  his  inten- 
tion, or  in  his  motives,  of  which  the  other 
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Mrty  has  no  knowledge;  and  the  party  who 
lutB  entered  into  an  agreement  under  such 
mistake  is  bound  by  the  agreement  actually 
made,  and  cannot  assert  his  mistake  in 
avoidance  of  the  agreement. 

Chitty,  Contr.  11th  Am.  ed.  p.  1022. 

Where  the  mistake  is  unilateral,  and  the 
party  by  whom  it  was  made  is  the  sufferer, 
relief  wHl  not  be  granted  unless  there  has 
been  some  undue  influence,  misrepresenta- 
tion, surprise,  or  abuse  of  confidence. 

Addison,  Contr.  S  1182. 

Where  each  party  is  equally  innocent,  and 
there  is  no  concealment  of  facts  which  the 
other  party  has  a  right  to  know,  and  no  sur- 
prise or  imposition  exists,  the  mistake  or  ig- 
norance, whether  mutual  or  imilateral,  is 
treated  as  laying  no  foundation  for  equitable 
interference. 

Story,  Eq.  Jur.  S  161. 

Mistakes,  to  be  available  in  equity,  must 
not  have  arisen  from  negligence  where  the 
means  of  knowledge  were  easily  accessible. 
The  party  complaining  must  have  at  least 
exercised  the  degree  of  diligence  whidi  may 
fairly  be  expected  of  a  reasonable  person. 

Ch-ymes  v.  Bandera,  93  U.  S.  55,  23  L.  ed. 
798. 

Petitioner  was  guilty  of  such  negligence 
as  to  debar  it  from  relief  under  the  circum- 
stances as  disclosed  by  the  record. 

Pom.  Eq.  Jur.  {  839;  Beach,  Modem  Eq. 
Jur.  S  54;  Capehart  v.  Mhoon,  58  N.  C.  (6 
Jones'  Eq.)  178;  Kearney  v.  Basoer,  37  Md. 
276;  Oleim  v.  Btatler,  42  Iowa,  107;  Toopa 
V.  Snyder,  70  Ind.  660;  Conner  v.  Welch,  51 
Wis.  431,  8  N.  W.  260;  Moran  v.  MoLarty, 
73  N.  Y.  28 ;  Brovm  v.  Fagan,  71  Mo.  563. 

The  n^ligence  of  petitioner's  president 
and  engineer  will  not  excuse  the  petitioner. 
They -were  acting  for  it,  and  not  for  respond- 
ents. In  this  respect  the  case  is  to  be  dis- 
tinguished from  cases  where  a  scrivener 
failed  to  reduce  to  writing  an  agreement  ac- 
tually made;  such  as  the  cases  of  Drury  v. 
Haydm,  111  U.  S.  223,  28  L.  ed.  408,  4  Sup. 
Ct  Rep.  405;  Wheeler  v.  Kirtland,  23  N.  J. 
Eq.  13;  Menomonee  Locomotive  Ufg.  Co.  v. 
Langicorthy,  18  Wis.  444. 

Respondents  cannot  be  restored  to  their 
position  as  it  existed  when  the  bid  was  pre- 
sented, and  therefore  there  should  be  no  re- 
scission. A  water  supply  for  the  city  of 
Rochester  was  necessary.  Respondents 
oould  not  be  expected  to  await  the  results  nf 
this  litigation  before  making  the  improve- 
ment. 

Grytnea  v.  Banders,  93  U.  S.  62,  23  L.  ed. 
801. 

Uesars.  Ouggenheimer,  Untermyer,  and 
Uarshall,  with  Ur.  Thomas  B.  Carter,  filed 
the  petition  for  certiorari. 

Mr.  John  P.  Kinney  filed  an  answer  to 
such  petition. 

{S84]  *Mr.  Justice  MoKenaa,  after  stating 
the  case  as  above,  delivered  the  opinion  of 
the  court: 

Both  of  the  lower  courts  agree  that  there 
was  a  mistake.  The  circuit  court  said  that 
the  proof  of  it  was  "clear,  explicit,  and  un- 
disputed." The  circuit  conrt  of  appeals, 
1114 


while  expressing  no  dissent  as  to  the  fact, 
said  "that  one  of  the  alleged  mistakes,  that 
in  respect  to  the  tunnel  excavation,  was  not 
a  mistake  in  any  legal  sense,  but  was  a  n^- 
ligent  omission  arising  from  an  inadequate 
calculation  of  the  cost  of  the  work." 

We  do  not  think  the  negligence  was  suffi- 
cient to  preclude  a  claim  for  relief  if  the 
mistakes  justified  it. 

This  court  said  in  Heame  v.  Marine  Ins. 
Co.  20  Wall.  488,  22  L.  ed.  395,  by  Mr.  Jus- 
tice Swayne: 

"The  reformation  of  written  contracts  for 
fraud  or  mistake  is  an  ordinary  head  of 
equity  jurisdiction.  The  rules  which  gov- 
ern the  exercise  of  this  power  are  founded 
in  good  sense  and  are  well  settled.  Where 
the  agreement  as  reduced  to  writing  omit* 
•r  contains  terms  or  stipulations  contrary 
to  the  common  intention  of  the  parties,  the 
instrument  will  be  corrected  so  as  to  make 
it  conform  to  their  real  intent.  The  parties 
will  be  placed  as  they  would  have  stood  if 
the  mistake  had  not  occurred. 

•"The  party  alleging  the  mistake  mnst[S8S] 
show  exactly  in  what  it  oonsists  and  Uie  cor- 
rection that  should  be  made.  The  evidence 
must  be  such  as  to  leave  no  reasonable  doubt 
upon  the  mind  of  the  court  as  to  either  of 
these  points.  The  mistake  must  be  mutual, 
and  common  to  both  parties  to  the  instru- 
ment. It  must  appear  that  both  have  done 
what  neither  intended.  A  mistake  on  one 
side  may  be  a  ground  for  rescinding,  but  not 
for  reforming,  a  contract.  Where  the  minds 
of  the  parties  have  not  met  there  is  no  con- 
tract, and  hence  none  to  be  rectified." 

The  last  two  propositions  may  be  claimed 
to  be  pertinent  to  the  case  at  bar,  even 
though  the  transactions  between  the  parties 
be  considered  as'  a  completed  contract. 
'  There  was  no  doubt  of  the  mistake,  and 
there  was  a  prompt  declaration  of  it  as  soon 
as  it  was  discovered  and  before  the  city  had 
done  anything  to  alter  its  condition.  In- 
deed, according  to  the  testimony  of  one  wit- 
ness, the  clerk  of  the  board,  before  the  mis- 
take was  declared  by  complainant's  engineer, 
expressed  the  thought  that  50  cents  per  cubic 
yard  for  earth  excavation  was  too  low,  "and 
there  was  some  discussion  about  it  at  the 
time,  but  Mr.  Aldridge  (he  was  chairman  of 
the  board)  said  he  (the  clerk)  might  as  well 
go  on  and  read  it,  as  the  bid  was  informal." 
The  reading  proceeded,  and  subsequently  the 
board  let  the  work  on  contract  No.  1  to 
Jones  &  Son,  and  accepted  complainant's 
proposals  containing  the  mistakes  for  the 
work  on  line  B,  contract  No.  2,  although 
complainant  protested  that  there  was  a  mis- 
take in  the  price  of  earth  excavation  and  also 
in  tunnel  excavation.  This  was  inequitable, 
even  though  it  was  impelled  by  what  -was 
supposed  to  be  the  commands  of  the  charter. 
It  offered  or  forced  complainant  the  alter- 
native of  taking  the  contract  at  an  unre- 
munerative  price,  or  the  payment  of  $90,000 
as  liquidated  damages.  We  do  not  think 
such  course  was  the  command  of  the  statute 
or  the  board's  duty. 

The  rule  between  individuals  is  that  un- 
til a  proposal  be  accepted  it  may  be  with- 
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ini,  and  if  this  principle  cannot  be  ap- 

d  in  the  pending  case,  on  account  of  the 

•tcr  of  the  city,  there  is  'certainly  noth- 

in  the  charter  which  forbids  or  excuses 

existence  of  the  necessary  elements  of  a 

Tact 

he  charter  of  the  city  provides  tliat  "nei- 

the  principal  nor  sureties  on  any  bid 
ond  shall  have  the  right  to  withdraw  or 
«1  the  same  until  the  board  shall  have 
;he  contract  for  which  such  bid  is  made, 
the  same  shall  have  been  duly  executed." 
crfectly  proper  provision,  but,  as  was 

by  the  learned  circuit  court: 
'he  complainant  is  not  endeavoring  'to 
idraw  or  cancel  a  bid  or  bond.'  The  bill 
«eds  upon  the  theory  that  the  bid  upon 
!h  the  defendants  acted  was  not  the  com- 
aant's  bid ;  that  the  complainant  was  no 
B  responsible  for  it  than  if  it  had  been 
result  of  agraphia  or  the  mistake  of  a 
ist  or  printer.  In  other  words,  that  the 
toeal  read  at  the  meeting  of  tiie  board 
one  which  the  complainant  never  intend- 

0  make,  and  that  the  minds  of  the  par- 
never  met  upon  a  contract  based  there- 

If  the  defendants  are  correct  in  their 
ention  there  is  absolutely  no  redress  for 
Ider  for  public  work,  no  matter  how  ag- 
'ated  or  palpable  his  blunder.  The  mo- 
b  his  proposal  is  opened  by  the  executive 
d  he  is  neld  as  in  a  grasp  of  steel. 
'e  is  no  remedy,  no  escape.  If,  through 
Tror  of  his  clerk,  he  has  agreed  to  do 
c  worth  $1,000,000  for  $10,  he  must  be 

to  the  strict  letter  of  his  contract, 
e  equity  stands  by  with  folded  hands  and 
him  driven  into  bankruptcy.  Xhedefend- 
'  position  admits  of  no  compromise,  no 
ption,    no   middle   ground."    [82    Fed. 

256.] 
lese  remarks  are  so  apposite  and  just 

difficult  to  add  to  them.    The  transac- 

1  had  not  reached  the  degree  of  a  con- 
^ — a  proposal  and  acceptance.  Nor  was 
bid  withdrawn  or  canceled  against  the 
ision  of  the  charter.  A  clerical  error 
discovered  in  it  and  declared,  and  no 
tion  of  the  error  was  then  made  or  of 
good  faith  of  complainant. 

is  true  it  is  now  urged  by  counsel  that 
!  was  no  mistake,  but  that  the  prices 
deliberately  and  consciously  inserted 
he  purpose  of  making  an  "unbalanced 
in  which  low  prices  in  some  items  are 
lensated  by  high  prices  in  others.  The 
it  oonrt  and  this  circuit  court  of  appeals 
id  against  this  view,  and  this  court  usu- 
Eiccepts  such  concurrence  as  conclusive. 
e  circuit  court  of  appeals,  however, 
[  that  while  there  was  a  clerical  error 
lie  earth  excavation  in  contract  No.  2, 
B,  that  the  alleged  mistake  in  tunnel 
ation  "was  not  a  mistake  in  any  legal 
,  bat  was  a  negligent  omission  arising 
an  inadequate  calculation  of  the  cost 
J  work."  Further,  the  court  said: 
is  also  manifest  that  the  complainant 
ot  Intend  to  give  the  board  tin  oppor- 
r  to  correct  the  mistakes  and  award  the 
tct  on  the  corrected  basis.  There  was 
or  of  foundation  for  the  assertion  that 
U.  S. 


the  proposals  were  to  be  treated  as  a  single 
bid  for  contracts  No.  1  and  No.  2,  and  that 
both  contracts  must  be  awarded  to  the  com- 
plainant or  neither.  The'  position  thus  tak- 
en by  the  complainant  was  well  calculated 
to  excite  distrust  on  the  part  of  the  board 
and  induce  its  members  to  believe  that  the 
alleged  mistakes  were  an  afterthought,  con- 
ceived when  the  complainant  had  become 
convinced  by  studying  the  proposals  of  its 
competitors  that  it  could  not  profitably  carry 
out  the  contract  on  the  terms  proposed." 
[62  U.  S.  App.  397,  91  Fed.  Bep.  31,  33  C. 
C.  A.  322.] 

We  are  unable  to  concur  in  either  of  these 
conclusions.  The  mistake  in  tunnel  excava- 
tions arose  from  inadvertently  making  the 
cost  of  one  item — ^mere  earth  digging  and 
putting  the  dirt  into  cars — the  total  cost 
without  making  "any  allowance  for  any 
work  preparatory  to  it  or  connected  with  it," 
to  quote  the  testimony  of  complainant's  en- 
gineer. And  it  seems  impossible  for  the  er- 
ror to  have  escaped  the  notice  of  the  board. 
Other  contractors  charged  for  the  same  work 
$12  and  $15. 

The  conclusion  that  the  complainant  did 
not  intend  to  give  the  board  an  opportunity 
to  correct  the  mistakes  is  based  on  a  letter 
addressed  to  the  board,  in  which  it  claimed 
unity  in  the  contracts  and  bids,  and  demand- 
ing that  "the  contract  in  its  entirety  for  both 
sections  of  the  work  be  awarded  to  us  at  the 
corrected  price,  or  that  we  may  be  allowed 
to  withdraw  our  proposal  and  have  our  bid 
returned  to  us." 

But  before  the  time  expressed  in  the  reso- 
lutions of  the  executive  board  of  the  city  for 
the  complainant  to  appear  and  execute,  a 
contract,  or  it  would  be  regarded  as  abandon- 
ing its  intention  *to  do  so,  complainant  tiled  [388] 
its  bill  in  this  cose,  and  appealed  to  a  court 
of  equity  to  determine  its  rights  and  obliga- 
tions. 

On  filing  the  bill  and  supporting  affidavits, 
on  the  18th  of  January,  1893,  an  order  was 
issued  temporarily  restraining  the  officers  of 
the  city  from  declaring  the  complainant  in 
default  or  from  forfeiting  or  suing  on  its 
bond,  until  a  motion  for  an  injunction  pen- 
dente lite  could  be  heard.  Subsequently, 
after  hearing  and  argument,  an  injunction 
pendente  lite  was  issued. 

Prior  to  its  issuing,  but  after  the  restrain- 
ing order,  the  executive  board  accepted  the 
bid  of  Whitmore,  Kauber,  4  Vicinus,  and  en- 
tered into  a  contract  with  them  for  the  con- 
struction for  the  riveted  steel  pipe  conduit, 
38  inches  in  diameter,  for  route  A,  for  8,00<^ 
feet.  That  is  on  a  different  route  and 
claimed  to  be  the  subject  of  a  different  con- 
tract from  that  awarded  to  the  complainant. 

This  action  made  a  reformation  of  the  pro- 
posals impossible — made  any  action  of  the 
circuit  court  impossible,  except  to  annul  the 
proposals  or  dismiss  the  bill  and  subject 
the  complainant  to  a  suit  on  its  bond.  If 
the  decree  was  narrowed  to  this  relief  it  was 
the  fault  of  the  city,  not  of  the  complainant-. 
Whatever  its  prior  claims  and  pretensions 
may  have  been,  by  submitting  itself  to  a  ■ 
court  of  equity  complainant  submitted  it- 
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■elf  to  abide  bv  what  that  court  should  de- 
cree, and  the  altematiTe  of  a  reformation  of 
the  proposals  was  certainly  not  their  execu- 
tion unreformed. 

By  letting  the  contract  to  Whitmore, 
Rauber,  &  Yicinus,  the  city,  in  effect,  evaded 
the  restraining  order,  forestalled  the  action 
of  the  circuit  court,  and  prevented  the  ref- 
ormation of  the  proposals ;  and  by  prevent- 
ing that  justified  the  decree  which  was  en- 
tered. 

Tlte  decree  of  the  Oirouit  Oourt  of  Appeals 
M  reversed,  and  that  of  the  Cirovit  Court 
M  affirmed. 


(»8»]*NEW  YORK  LIFE   INSURANCE   COM- 
PANY, Plff.  in  Err., 

V. 

FANNIE  CRAVENS. 
(See  S.  C.  Beportefs  ed.  889-401.) 

Courts — following  oonstruotion  of  state  stat- 
ute— insurance — 6y  foreign  company — 
statute  declaring  policy  nonforfeitable — 
stipulation  that  Uiws  of  other  state  shall 
govern — power  of  state  to  regulate  eon" 
tract. 

1.  The  Interpretation  of  a  state  statute  by  the 
state  courts  with  respect  to  Its  application 
to  policies  Issued  by  a  foreign  Insnrance  com- 
pany Is  bintUnc  on  the  Supreme  Court  of  the 
United  States. 

S.  An  exemption  of  policies  of  life  Insnrance 
Issued  by  corporations  of  other  states,  which 
stipulate  that  they  shall  be  governed  by  the 
law  of  another  state,  from  the  operation  of 
the  Missouri  statute  (i  6983)  making  policies 
nonforfeitable  for  default  In  payment  of  pre- 
miums, cannot  be  claimed  by  virtue  of  the 
Constitution  of  the  United  States,  and  on  the 
ground  that  It  Interferes  with  the  contractual 
liberty  of  the  corporation,  since  the  state 
has  power  to  compel  such  corporations  to  be 
subject  to  such  statute  as  a  condition  of  the 
right  to  do  business  In  the  state. 


None. — That  tke  United  Btate*  Supreme 
<}ourt  u>tu  not  review  deeitUms  of  state  oourt* 
construing  state  statutu,  unless  speelally  au- 
thorised— see  note  to  Commercial  Bank  v. 
Buckingham,  12  L.  ed.  U.  8.  169. 

As  to  effect  of  decisions  of  state  courts  in 
Ifedaral  courts — see  note  to  Forepaugh  v.  Dela- 
ware, L.  »  W.  R.  Co.  (Pa.)  S  L.  B.  A.  608. 

As  to  when  United  States  courts  do  not  fol- 
low state  decision* — see  note  to  United  States 
«•  rel  Botz  V.  Muscatine,  19  L.  ed.  U.  S.  490. 

That  foreign  corporations  are  amenable  to 
local  loio — see  Talbott  v.  Fidelity  ft  Casualty 
C».  (Md.)  IS  L.  B.  A.  684,  and  note. 

As  to  regulation  of  Intsinet*  of  foreign  cor- 
poration by  *tate — see  Bonlware  v.  Davis 
(Ala.)  9  L.  R.  A.  601,  and  note. 

A*  to  rfAiognitiun  or  esolu*ion  of  foreign  cor- 
poration by  etate — see  Cone  Export  ft  Commis- 
sion Co.  V.  Poole  (S.  C.)  24  L.  R.  A.  289,  and 
note. 

A*  to  emclueion  and  regulation  of  foreign 
corporation* — see  McCanna  ft  7.  Co.  v.  Cltl- 
aens*  Trust  ft  Surety  Co.  24  C.  C.  A.  11,  and 
note. 

A*  to  etclu*ion  of  foreign  corporation  as 
regulation  of  interstate  ooMsterce — see  note  to 
KIndel  V.  Beck  ft  P.  Lithographing  Co.  (Colo.) 
34  L.  R.  A.  Sll. 

iiie 


8.  The  Interstate  character  of  a  contract  of 
life  Insurance  made  by  a  resident  of  one  state 
with  a  corporation  of  another  state  does  not 
give  It  Immunity  from  the  control  of  the  state 
In  which  the  Insured  resides  and  In  which  the 
corporation  does  business. 

4.  The  business  of  life  Insurance  Is  not  com- 
merce, and  therefore  a  state  statute  regulat- 
ing contracts  of  life  Insurance  made  between 
residents  of  the  state  and  corporations  of  oth- 
er states  Is  not  Invalid  as  a  regulation  of  In- 
terstate commerce. 

[No.  262.] 

Argued  April  25,  1900.    Decided  Mau  28, 
1900. 

IN  ERROR  to  the  Supreme  (3ourt  of  the 
State  of  Missouri  to  review  a  decision  re- 
versing a  judgment  in  an  action  upon  a  pol- 
icy of  life  insurance.    Affirmed. 

See  same  case  below,  148  Mo.  583,  60  N. 
W.  519. 


Statement  by  Mr.  Justice  MeKea 

*The  controversy  in  this  case  is  as  to  the[389] 
amount  due  upon  a  policy  of  insurance  is- 
sued by  the  plaintiff  in  error,  upon  the  life 
of  John  BL  (jravens,  husband  bf  the  defend- 
ant in  error. 

The  contention  of  the  plaintiff  in  error  ia 
that  there  is  only  due  on  the  policy,  if  any- 
thing, the  sum  of  $2,670;  that  of  defendant 
in  error  is  that  she  is  entitled  to  the  full 
amount  of  the  policy,  to  wit,  $10,000,  less 
unpaid  premiums. 

These  contentions  depend  chiefly  for  solu- 
tion on  the  statute  of  Missouri,  inserted  in  the 
margin,  f  and  *the  issue  arising  is  whether[390] 

tSec.  6988.  Policies  nonforfeitable,  when. — No 
polices  of  Insurance  on  life  hereafter  Issued  by 
any  life  Insurance  comi)any  authorised  to  do 
business  In  this  state,  on  and  after  the  fltst  day 
of  Aogust,  a.  o.  1879,  shall,  after  payment  upon 
It  of  two  full  annual  premiums,  be  forfeited  or 
become  void  by  reason  of  the  nonpayment  of 
premium  thereon,  but  It  shall  be  subject  to  the 
following  rules  of  commutation,  to  wit:  The 
net  value  of  the  policy  when  the  premium  be- 
comes due  and  Is  not  paid  shall  be  computed 
opon  the  American  ezpertenee  table  of  mortality, 
with  four  and  one  half  per  cent  Interest  per 
annum,  and  after  deducting  from  three  fourths 
of  such  net  value  any  notes  or  other  Indebted- 
ness to  the  company,  given  on  account  of  past 
premium  payments  on  said  policy  Issued  to  the 
Insured,  which  Indebtedness  shall  then  be  can- 
celed, the  balance  shall  be  taken  as  a  net  single 
premium  for  temporary  Insurance  for  the  full 
amount  written  In  the  policy,  and  the  term  for 
which  such  temporary  •Insurance  shall  be  In 
force  ahall  be  determined  by  the  age  of  the  per- 
son whose  life  Is  Insured  at  the  time  of  default 
of  premium,  and  the  assumption  of  mortality 
and  Interest  aforesaid ;  bat  If  the  policy  shall  be 
an  endowment,  payable  at  a  certain  time,  or  at 
death  If  It  should  occur  previously,  then  If  what 
remains  as  aforesaid  shall  exeeed  the  net  single 
premium  of  temporary  Insuranee  tor  the  re- 
mainder of  the  endowment  term  for  the  (all 
amount  of  the  policy,  such  excess  shall  be  con- 
sidered as  a  net  single  premium,  for  a  pure  en- 
dowment of  so  much  as  such  premium  will  pur- 
chase, determined  by  the  age  of  the  Insured  at 
data  of  defaulting  the  payment  of  pramlnm  on 
the  original  policy,  and  tiie  table  of  mortality 
and  Interest  as  aforesaid,  which  amoont  shall 
be  paid  at  aid  of  the  original  term  of  endow- 
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the  defendant  in  error,  as  beneficiary  in  the 
(901]poncy,  because  of  the  payment  of  'four  an- 
nual premiums,  and  notwithstanding  the 
omission  to  pay  the  fifth  and  sixth  annual 
premiums,  is  entitled  to  extended  insurance 
as  provided  in  §  5983,  that  is,  to  the  full 
amount  of  the  policy  less  unpaid  premiums, 
or  is  entitled  to  the  amount  of  commuted 
insurance  tendered  uy  plaintiff  in  error. 

The  case  was  submitted  upon  an  agreed 
statement  of  facts  substantially  as  follows: 
That  the  defendant  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state 
of  New  York  as  a  mutual  life  insurance  com- 
pany, without  capital  stock,  having  its  chief 
office  in  the  city  of  New  York,  and  was  at 
the  date  of  issuing  the  policy  in  question, 
and  since  has  been,  engaged  in  the  business 
of  insuring  lives  through  branch  offices  in 
tiie  different  states  and  territories  of  this 
country  and  certain  foreign  countries;  and 
that  it  maintains  agents  and  examiners  in 
the  state  of  Missouri. 

On  May  2, 1887,  the  local  agent  of  the  com- 
pany solicited  John  K.  Cravens,  at  his  resi- 
dence in  Missouri,  to  insure  his  life  in  the 
[S92]*company',and  thereupon  Cravens  signed  and 
delivered  to  the  local  agent  a  writtoi  appli- 
cation for  the  policy  in  suit.  The  applica- 
tion was  made  a  part  of  the  policy,  and  con- 
tained the  following  provisions: 

"That  inasmuch  as  only  the  officers  of  the 
home  office  of  the  said  company  in  the  city 
of  New  York  have  authority  to  determine 
whether  or  not  a  policy  shall  issue  on  any 
application,  and  as  they  act  on  the  written 


statements  and  representations  referred  to, 
no  statements,  representations,  promises,  or 
information  niade  or  given  by  or  to  the  per- 
son soliciting  or  taking  this  application  for 
a  policy,  or  by  or  to  any  other  person,  shall 
be  binding  on  said  company,  or  in  any  man- 
ner affect  its  rights,  unless  such  statements, 
representations,  or  information  be  reduced 
to  writing  and  presented  to  the  officers  of 
said  company,  at  the  home  office,  in  the  ap- 
plication.   .    .    . 

"That  the  entire  contract  contained  in  said 
policy  and  in  this  application  shall  be  con- 
strued according  to  the  laws  of  the  state  of 
New  York,  the  place  of  said  contract  being 
agreed  to  be  the  home  office  of  said  company 
in  the  city  of  New  York." 

The  application  was  signed  by  the  agent 
of  the  company  and  forwarded  to  the  latter'a 
home  office  in  New  York,  and  thereupon  the 
policy  in  suit  was  issued  and  transmitted  to 
Kansas  City  by  the  company  to  its  agent, 
who  there  received  the  same,  and  there  de- 
livered it  to  Cravens  on  the  20th  of  May, 
1887,  and  collected  the  first  premium  pro- 
vided to  be  paid. 

Four  annual  premiums  of  $589.60  each 
were  paid  in  Missouri.  The  fifth  and  sixth 
premiums  were  not  paid.  Cravens  died  No- 
vember 2,  1802,  in  Missouri,  and  proof  there- 
of was  duly  made. 

The  company  had  different  forms  of  pol- 
icies, and  Cravens  selected  a  nonforfeiting 
limited  tontine  policy,  fifteen  years  endow- 
ment, with  the  limited  premium  return  plan 


ment.  If  the  Inanred  shall  then  be  alive.  [Mo. 
Bev.  Stat.  1880.  |  S856.] 

Sec.  6084.  A  paid-up  pollcj  may  be  demanded, 
when. — At  any  time  after  the  psTmeot  of  two 
or  more  fall  annoal  premiums,  and  not  later 
than  sixty  days  from  the  beginning  of  the  ex- 
tended Insurance  provided  In  the  preceding  sec- 
tion, the  legal  bolder  of  the  policy  may  demand 
of  the  company,  and  the  company  shall  Issue,  Its 
paid-up  policy,  which.  In  case  of  an  ordinary  life 
policy,  diall  be  for  such  an  amount  as  the  net 
value  of  the  original  policy  at  the  age  and  date 
of  lapse,  computed  according  to  the  American 
experience  table  of  mortality,  with  Interest  at 
the  rate  of  tour  and  a  half  per  cent  per  annum, 
without  deduction  of  Indebtedness  on  account 
of  said  policy,  will  purchase,  applied  as  a  single 
premium  upon  the  table  rates  of  the  company, 
and  In  case  of  a  limited  payment  life  policy,  or 
of  a  continued  payment  endowment  policy  pay- 
able at  a  certain  time,  or  of  a  limited  payment 
endowment  policy,  payable  at  a  certain  time,  or 
at  death.  It  shall  be  for  an  amount  bearing  such 
proportion  to  the  amount  of  the  original  policy 
as  the  number  of  complete  annual  premiums 
actually  paid  shall  bear  to  the  number  of  sucb 
premiums  stipulated  to  be  paid :  ProvUed,  that 
from  sncb  amount  the  company  shall  have  the 
right  to  deduct  the  net  reversionary  vaine  of  all 
Indebtedness  to  the  company  on  account  of  such 
policy;  and  provided  further,  that  the  policy 
holder  shall,  at  the  time  of  making  demand  tor 
such  paid-up  policy,  surrender  the  original  pol- 
icy, legally  discharged,  at  the  parent  olBce  «t  the 
company.     [Uo.  Bev,  Stat.  1880,  I  B857.] 

Sec.  6985,  Bale  of  payment  on  commuted  pol- 
icy.— If  the  death  of  the  Insured  occur  within 
tbe  term  of  temporary  Insurance  covered  by  the 
value  of  the  policy  as  determined  in  section 
6083,  and  It  so  condition  of  the  Insnraiies  other 

178  v.  n. 


than  the  payment  of  premiums  shall  have  been 
violated  by  the  Insured,  the  company  shall  be 
bound  to  pay  the  amount  of  the  policy,  the  same 
as  If  there  had  been  no  defanlt  In  payment  of 
premiums,  anything  In  the  policy  to  the  con- 
trary notwithstanding:  Provided,  however, 
that  notice  of  the  claim  and  proof  of  the  death 
shall  be  submitted  to  tbe  company  in  the  same 
manner  as  provided  by  the  terms  of  the  policy, 
within  ninety  days  after  the  decease  of  tbe  In- 
sured :  and,  provided,  also,  that  the  company 
shall  have  the  right  to  dednct  from  the  amount 
Insured  In  the  policy  tbe  amount  compounded  at 
six  per  cent  Interest  per  annum  of  all  the  pre- 
mlnms  that  had  been  forborne  at  the  time  of 
the  decease,  including  the  whole  of  the  year's 
premium  in  which  tbe  death  occurs,  but  such 
premiums  shall  In  no  case  exceed  the  ordinary 
lite  premium  for  the  age  at  Issue,  with  interest 
as  last  aforesaid.  [Uo.  Bev.  Stat.  1880,  i  68S8.] 
Sec  6086.  Tbe  foregoing  provisions  not  ap- 
plicable, when. — ^The  three  preceding  sections 
shall  not  be  applicable  in  the  following  cases,  to 
wit :  If  the  policy  shall  contain  a  provision  for 
an  unconditional  cash  surrender  valne  at  least 
equal  to  the  net  single  premium  for  the  tempo- 
rary insurance  provided  hereinbefore,  or  for  the 
unconditional  commutation  of  the  policy  to  non- 
forfeitable paid-up  Insurance  for  which  the  net 
value  shall  be  equal  to  that  provided  for  in  sec- 
tion S084,  or  It  the  legal  holder  of  the  policy 
shall,  within  sixty  days  after  defanlt  of  premi- 
um, surrender  the  policy  and  accept  from  the 
company  another  form  of  policy,  or  if  the  pol- 
icy shall  be  surrendered  to  the  company  for  a 
consideration  adequate  In  the  jodgmoit  of  th* 
legal  holder  thereof,  than,  in  any  of  the  forego- 
ing cases,  this  act  Shall  not  be  applicable.  [Uo. 
Bev.  SUt.  1889,  |  S8S0.] 
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of  insurance.  This  plan  is  described  in  the 
policy  as  follows: 

"This  policy  is  issued  on  the  nonforfeit- 
ing  limited  tontine  policy  plan,  the  particu- 
lars of  which  are  as  follows: 

"That  Uie  tontine  dividend  period  for  this 
policy  shall  be  completed  on  the  llth  day  of 
May,  in  the  year  nineteen  hundred  and  two. 

"That  no  dividend  shall  be  allowed  or  naid 

[303]upon  this  policy  'unless   the   person  whose 

life  is  hereby  insured    shall    survive    until 

completion  of   its   tontine   dividend  period, 

and  unless  this  policy  shall  then  be  in  force. 

"That  surplus  or  profits  derived  from  such 
policies  on  the  noniorfeiting  limited  tontine 
policy  plan  as  shall  not  be  in  force  at  the 
date  of  the  completion  of  their  respective 
tontine  dividend  periods,  shall  be  appor- 
tioned among  such  policies  as  shall  complete 
their  tontine  dividend  periods." 

At  the  end  of  the  tontine  period  certain 
benefits  were  to  be  allowed,  which  are  stated 
in  the  policy,  but  which  need  not  be  repeated. 

The  policy  also  contained  the  following 
provision: 

"Tliat  if  the  premiums  are  not  paid,  as 
hereafter  provided,  on  or  before  the  days  when 
due,  then  this  policy  shall  becomevoid.andall 
payments  previouslymade  shall  be  forfeited  to 
the  company,  except  that  if  this  policy,  after 
being  in  force  three  full  years,  shall  lapse  or 
become  forfeited  for  the  nonpayment  of  any 
premium,  paid-up  policy  will  be  issued  on 
demand  within  six  months  after  such  lapse, 
with  the  surrender  of  this  policy,  under  the 
same  conditions  as  this  policy,  except  as  to 
payments  of  premiums,  but  without  partici- 
pation in  profits,  for  an  amount  equal  to  as 
many  fifteienth  parts  of  the  sum  above  in- 
sured as  there  shall  have  been  complete  an- 
nual premiums  paid  hereon  when  said  de- 
fault in  the  payment  of  premium  shall  be 
made;  and  all  right,  claim,  or  interest  aris- 
ing, under  statute  gr  otherwise,  to  or  in  any 
other  paid-up  policy  or  surrender  value,  and 
to  or  in  any  temporary  insurance,  whether 
required  or  provided  for  by  the  statutes  of 
any  state,  or  not,  is  hereby  expressly  waived 
and  relinquished." 

The  total  number  of  policies,  of  the  plan 
of  the  policy  in  suit,  issued  in  the  year  1887 
to  the  resideiits  of  all  states  and  countries 
where  the  company  was  doing  business  was 
6,172,  covering  an  aggregate  of  insurance  of 
$20,154,081. 

The  amount  of  paid-up  insurance  to  which 
the  policy  was  entitled,  at  the  date  of  laps- 
ing, was  $2,670.  No  demand  was  made  for 
it  within  six  months  after  default,  or  at  any 
time.  Upon  the  death  of  Cravens  the  com- 
pany offered  to  waive  the  failure  to  make 
such  demand,  and  tendered  defendant  in  er- 
[394]ror,  *and  still  tenders  her,  the  amount  of 
such  paid-up  policy,  which  she  declined,  and 
still  declines. 

On  the  llth  of  May,  1891,  Cravens  was 
flfty-three  years  old,  "and  the  term  of  tem- 
porary insurance  procured  at  that  date  by 
three  fourths  of  the  net  value  of  the  policy, 
taken  as  a  single  premium  for  the  amount 
written  in  the  policy,  was  six  years  and 
forty-six  days  from  the  llth  day  of  May, 
1118 


1891,  making  said  policy,  if  •object  to  said 
extended  insurance,  in  force  at  the  death  of 
the  said  Cravens." 

The  defendant  in  error  claims  under  the 
policy  $10,000,  less  the  amount  of  unpaid 
premiums,  with  interest  thereon,  whidi  left 
a  balance  of  $8,749.21,  with  interest  at  8 
per  cent  from  November  30,  1892.  The  plain- 
tiff in  error  admitted  and  offered  to  pay  the 
sum  of  $2,670,  which  plaintiff  in  error  de- 
clined to  receive. 

The  trial  court  rendered  a  judgment  for 
the  plaintiff  (defendant  in  error)  for  the 
sum  of  $2,670. 

On  appeal  to  the  supreme  court  of  the 
state  the  judgment  was  reversed,  and  the 
case  was  remanded  with  directions  to  enter 
judgment  for  plaintiff  (defendant  in  error) 
for  the  sum  of  $8,749.21,  with  interest  at  6 
per  cent  from  November  30,  1892. 

The  case  was  then  brought  hire. 

It  is  urged  as  error  against  the  judgment 
of  the  supreme  court  of  the  state  that  it 
makes  the  law  of  Missouri,  and  not  the  law 
of  New  York,  the  law  of  the  contract,  as  pro- 
vided in  the  application  for  the  policy,  there- 
by denying  to  the  plaintiff  in  error  a  con- 
tractual liberty  without  due  process  of  law, 
,in  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States; 
and  that  the  statute  of  Missouri  is  an  at- 
tempted regulation  of  interstate  commerce. 

ilr.  Frederick  N.  Jndsoii  argued  the 
cause  and,  with  Mr.  George  W.  Euhbell, 
filed  a  brief  for  plaintiff  in  error: 

The  statute  of  Missouri,  as  construed  by 
the  supreme  court  of  that  state,  denying  the 
contractual  liberty  of  the  parties  to  an  inter- 
state contract  of  mutual  life  insurance,  in 
determining  in  good  faith  the  applicatory 
law  of  that  contract,  was  violative  of  the 
contractual  liberty  secured  by  the  14th 
Amendment  of  the  Constituticm  of  the 
United  States,  and  a  Federal  question  is 
thereby  presented  to  this  court. 

.lllgeyer  v.  Louisiana,  165  U.  S.  586,  41  L. 
ed.  834.  17  Sup.  Ct.  Rep.  427. 

The  judgment  of  the  supreme  court  of  Mis- 
souri, directing  judgment  by  the  circuit 
court,  was  final  within  the  meaning  of  the 
judiciary  act. 

Jfotoer  V.  Fletcher,  114  U.  S.  127,  29  L. 
ed.  117,  5  Sup.  Ct  Rep.  799. 

The  applicatory  law  of  an  interstate  con- 
tract is  that  with  reference  to  which  the 
parties  contract,  and  in  the  case  at  bar  the 
law  of  New  York  was  made  the  applicatory 
law  of  the  policy  by  the  express  agreement 
of  the  parties. 

Wharton,  Confl.  Laws,  S§  12,  426;  Story, 
Confl.  Laws,  S  272;  Dicey,  Oonfl.  Laws,  | 
567;  Robinson  v.  Bland,  2  Burr.  1077;  4 
Phillimore,  International  Law  469;  Wap- 
man  v.  Southard,  10  Wheat.  1,  6  L. 
ed.  263;  Soudder  v.  l7mon  Jfat.  Bank, 
91  U.  S.  406,  23  L.  ed.  245;  Coa>  v. 
United  States,  6  Pet.  172,  8  L.  ed.  359; 
Lamar  v.  Uicou,  114  U.  S.  218,  29  L.  ed.  94, 
6  Sup.  Ct  Rep.  857;  Watts  v.  Camors,  115 
U.  S.  353,  29  L.  ed.  406,  6  Sup.  Ct  Rep.  91 ; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  U  ed. 
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104,  1  Sup.  Ct  Rep.  102;  Central  Nat.  Bank 
V.  Hume,  128  U.  S.  195,  32  L.  ed.  370,  9  Sup. 
Ct.  Rep.  41 ;  Liverpool  i  6.  W.  Steam  Co.  v. 
I'henix  Ina.  Co.  129  U.  S.  397,  32  L.  ed.  788, 
9  Sup.  Ct  Rep.  469;  Coghlan  v.  South  Caro- 
lina R.  Co.  142  U.  S.  109,  35  L.  ed.  954,  12 
Sup.  Ct.  Rep.  160;  Bhattuoh  t.  Mutual,  L. 
Ins.  Co.  4  Cliff.  598,  Fed.  Cas.  No.  12,715; 
Dcsmasea  v.  Mutual  Ben.  L.  Ina.  Co.  7  Ina. 
li.  J.  928,  Fed.  Cas.  No.  3,821 ;  Lamb  v.  Bou>- 
scr,  7  Biss.  315,  Fed.  Cas.  No.  8,008;  Parkin 
V.  Itoyal  Exchange  Co.  8  Ct.  Seas.  465 ;  Ruse 
V.  Mutual  Ben.  L.  Ins.  Co.  23  N.  Y.  516; 
Uyde  V.  Goodnow,  3  N.  Y.  269 ;  Voorheia  v. 
I'eople's  Mut.  Ben.  Soc.  91  Mich.  469,  51  N. 
W.  1109;  Thompaott  v.  Ketohum,  8  Johns. 
189,  5  Am.  Deo.  332;  Orieaemer  v.  Mutual 
L.  Ina.  Co.  10  Wash.  203.  38  Pac.  1031, 1031; 
Penn  Mut.  L.  Ina.  Co.  v.  Mechanics'  8av. 
Bank  A  T.  Co.  37  U.  8.  App.  692,  72  Fed. 
Bep.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33; 
American  Credit  Indemnity  Co.  v.  Carrollton 
Furniture  Mfg.  Co.  95  Fed.  Rep.  Ill,  36  C. 
C.  A.  671. 

This  principle  of  universal  law,  that  the 
appKcatorjr  law  of  an  interstate  contract  is 
that  with  reference  to  which  the  parties  have 
contracted,  has  been  uniformly  adopted  and 
enforced  by  the  courts  of  the  different  states, 
and  also  by  the  Federal  courts,  against  life 
insurance  companies  doing  business  in  such 
states,  construing  the  provisions  of  the  stat- 
utory law  of  the  state  of  incorporation  as 
entering  into  the  policy  contracts  of  the  par- 
ties. 

Mutual  L.Ins.Oo.  r.  Phinn«y,I78U.S.327, 
ante,  1088,  20  Sup.  Ct  Rep.  906 ;  Equitable 
L.  Aaswr.  Soo.  v.  Niaon,  48  U.  S.  App.  482. 
81  Fed.  Rep.  796,  26  C.  C.  A.  620;  EquitabU 
L.  Assur.  Soo.  v.  Redding,  48  U.  S.  App.  5C5, 
83  Fed.  Rep.  85,  27  C.  C.  A.  404;  Mutual  L. 
Ina.  Co.  V.  Hill,  97  Fed.  Rep.  263,  38  C.  C.  A. 
159;  Neu>  York  L.  Ina.  Co.  v.  Dingley,  93 
Fed.  Rep.  153,  35  C.  C.  A.  245;  MoConnell  v. 
Provident  Sav.  Life  Aaaur.  Soo.  92  Fed.  Rep. 
709,  34  C.  C.  A.  663 ;  Roaenplanter  v.  Provi- 
dent Sav.  Life  Aasur.  Soo.  96  Fed.  Rep.  721. 
87  C.  C.  A.  568,  46  L.  R.  A.  473;  Bathaway 
y.  Mutual  L.  Ina.  Co.  09  Fed.  Rep.  634;  Mul- 
len V.  Mutual  L.  Ina.  Co.  89  Tex.  261,  34  S. 
W.  606;  New  York  L.  Ina.  Co.  v.  Smith 
(Te-x.  Civ.  App.)  41  S.  W.  680;  Harrington 
V.  Home  L.  Ina.  Co.  (Cal.)  68  Pac.  180; 
Griffith  V.  New  York  L.  Ina.  Co.  101  Cal.  627, 
30  Pac.  113;  Osborne  v.  Home  L.  Ina.  Co. 
123  Cal.  610,  66  Pac  616;  Johnaon  v.  New 
York  L.  Ina.  Co.  (Iowa)  —  L.  R.  A.  — ,  78 
N.  W.  905;  Trimble  r.  New  York  L.  Ina.  Co. 
20  Wash.  386,  55  Pac.  429;  Warner  v.  Mo- 
tional Life  Aaao.  100  Mich.  167,  58  N:  W. 
667 ;  Banholzer  v.  New  York  L.  Ina.  Co.  74 
Minn.  387,  77  N.  W.  295,  78  N.  W.  244;  Nail 
V.  Provident  Sao.  Life  Aaaur.  Soo.  (Tenn. 
Ch.)  64  S.  W.  109;  Fidelity  Mut.  Life  Aaao. 
V.  FiokUn,  74  Md.  172,  21  Atl.  680,  23  Atl. 
197 ;  Equitable  L.  Aaaur.  Soc.  v.  Frommhold, 
75  111.  App.  43;  Seidera  v.  Merchants'  Life 
Aaao.  (Tex.)  54  S.  W.  763,  Reversing  (Tex. 
Civ.  App.)  51  8.  W.  547;  Linn  v.  New  York 
L.  Ina.  Co.  78  Mo.  App.  192;  American 
Credit  Indemnity  Co.  v.  Carrollton  Furni- 
ture Mfg.  Co.  95  Fed.  Rep.  Ill,  36  C.  C.  A. 
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671;  Rorer,  Interstate  Law,  pp.  110,  111; 
Wharton,  Confl.  Laws,  §  427. 

Parties  to  an  interstate  contract  may  con- 
tract in  good  faith  for  the  law  of  the  state 
of  either,  and  the  law  thus  agreed  upon  will 
be  enforced  in  the  other  state  as  the  law  of 
the  contract,  although  the  domestic  law  of 
such  state,  which,  but  for  such  agreement, 
would  have  been  the  law  of  the  contract,  may 
be  incapable  of  waiver.  This  is  clearly  il- 
lustrate in  the  case  of  usury  laws  in  inter- 
state contracts. 

FrceUmd  v.  Heron,  7  Cranch,  147,  3  L.  ed. 
297 ;  Andrewa  v.  Pond,  13  Pet  65,  10  L.  ed. 
61 ;  Miller  v.  Tiffany,  1  Wall.  208,  17  L.  ed. 
540 ;  Junction  B.  Co.  v.  Bank  of  Aahland,  12 
Wall.  226,  20  L.  ed.  385;  Story,  Confl.  Laws, 
§  304,  a.  b;  MoAlliater  v.  Smith,  17  111.  328. 
65  Am.  Dec.  661;  Smith  v.  Muncie  Nat. 
Bank,  29  Ind.  158;  2  Kent,  Com.  459;  Smith 
V.  Paraons,  56  Minn.  521,  57  N.  W.  311; 
Hubble  V.  Morriatoujn  Land  <t  Improv.  Co. 
95  Tenn.  585,  32  S.  W.  965;  Dygert  v.  Ver- 
mont Loan  <t  T.  Co.  94  Fed.  Rep.  913,  37  C. 
C.  A.  389;  2  Parsons,  Contr.  95;  United 
States  Sav.  <£  Loan  Co.  v.  Shain,  8  N.  D.  136, 
77  N.  W.  1006;  Bank  of  Louisville  v.  Young, 
37  Mo.  407 ;  Phoenix  Mut.  L.  Ins.  Co.  v.  S»- 
mons,  52  Mo.  App.  357 ;  Hysinger  v.  Supreme 
Lodge,  K.  d  L.  of  H.  42  Mo.  App.  627. 

This  analogy  of  cases  involving  usury  laws 
in  interstate  contracts  was  applied  to  an  in- 
terstate mutual  life  insurance  contract  in 
Seidera  v.  Mcrchanta'  Life  Asso.  (Tex.)  54 
S.  W.  753. 

The  selection  of  the  law  of  New  York  as 
the  applicatory  law  of  the  interstate  con- 
tract, evidenced  by  the  policy  in  suit,  was 
reasonable  and  in  furtherance  of,  and  indeed 
necessitated  by,  the  purposes  of  the  contract, 
and  was  in  no  wise  an  attempted  evasion  of 
the  laws  of  Missouri. 

Wharton,  Confl.  Laws,  465;  2  May,  Ins. 
{  568;  Smith  v.  Mutual  L.  Ina.  Co.  14  Allen, 
336;  Relfe  v.  Bundle,  103  U.  S.  222.  sub  nom. 
Life  Asso.  of  America  v.  Bundle,  26  L.  ed. 
337 ;  New  York  L.  Ina.  Co.  v.  Btatham,  93  V. 
S.  31,  23  L.  ed.  791. 

The  selection  of  the  New  York  law  as  the 
applicatory  law  of  the  contract  was  necessi- 
tated by  the  nature  of  the  contract,  and  em- 
phasized by  the  plan  of  insurance  embodied 
therein,  whereunder  the  other  members  of 
the  tontine  class  acquired  interests  therein 
in  consideration  of  the  contingent  interest 
enjoyed  by  the  insured  during  his  life  in  the 
policy  contracts  of  his  associates  in  the  same 
class;  and  defendant  in  error,  as  his  repre< 
sentative,  is  therefore  now  estopped  from  as* 
serting  any  other  or  different  claim  from 
that  £ced  under  the  law  thus  selected. 

Century  Diet  title  Tontine;  Bogardua  v. 
New  York  L.  Ina.  Co.  101  N.  Y.  329,  4  N.  E. 
522. 

As  the  selection  of  the  New  York  law  was 
necessary  to  the  contract  made  by  the  par- 
ties,— that  is,  to  the  tontine  plan  of  insur- 
ance duly  selected  and  adopted, — it  follows 
that,  even  if  there  had  been  no  express  ref- 
erence to  the  New  York  law,  the  parties 
would  be  presumed  to  have  contracted  with 
reference  to  that  law. 
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4  Phillimore,  International  Law,  469; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L.  ed. 
104,  1  Sup.  Ct  Rep.  102;  Wharton,  Conll. 
Iaws,  S  507 ;  Gibson  v.  Connecticut  F.  Ins. 
Co.  77  Fed.  Rep.  561. 

The  selection  of  the  Kew  York  law  as  the 
applicatory  law  of  the  contract,  being  thus 
in  furtherance  of,  and  necessitated  by,  the 
contract  and  the  plan  of  insurance  embod- 
ied therein,  was  in  no  wise  in  violation  of 
Missouri  law,  or  prejudicial  to  the  interests 
of  the  state. 

Mo.  Sess.  Acts  1896,  p.  07;  Kenoin  t. 
Doran,  29  Mo.  App.  397. 

Conceding  that  plaintiff  in  error,  as  a  life 
insurance  company  of  Xew  York,  was  doing 
business  in  Missouri  through  the  comity  of 
the  state,  this  did  not  disable  the  parties  to 
this  interstate  contract  from  contracting  in 
good  faith,  under  the  foregoing  rules  of  uni- 
versal law,  in  furtherance  of  the  purposes 
of  their  contract,  as  to  the  applicatory  law 
thereof.  This  admission  by  comity  did  not 
make  plaintiff  in  error  a  domestic  corpora- 
tion, and  its  contracts  with  the  citizens  of 
Missouri  are  interstate  contracts,  governed 
by  the  foregoing  rules  of  universal  Taw. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727.  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  730; 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  IT.  S.  396,  30  L.  ed.  118,  6  Sup.  Ct  Rep. 
1 132 ;  Pembina  Consol.  Silver  Min.  d  Mill 
Co.  V.  Pennsylvania,  125  U.  S.  181,  31  L.  e»l. 
650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737;  Hanhattan  L.  Ins.  Co.  v.  Fields  (Tex. 
Civ.  App.)  26  S.  W.  280;  Canada  Southern 
II.  Co.  v.  Oebhard,  109  U.  S.  627,  27  L.  od. 
1020,  3  Sup.  Ct.  Rep.  363 ;  Louisville,  N.  A. 
<t  C.  R.  Co.  V.  LouisvilU  Trust  Co.  174  U.  H. 
552,  43  L.  ed.  1081,  10  Sup.  Ct.  Rep.  817. 

The  right  of  choice  of  the  applicatory  law, 
subject  to  the  foregoing  qualifications  is 
inherent  in  the  conception  of  an  interstate 
contract;  and  the  statute  of  Missouri,  as 
construed  by  the  supreme  court  of  that  8tatt>, 
deprives  the  parties  to  an  interstate  mutual 
life  insurance  contract  of  this  essential  ele- 
ment of  the  right  of  interstate  contract. 

Dicey,  Contl.  Laws,  p.  670;  Bubble  v.  ilor- 
risloicn  Land  <{  Improv.  Co.  95  Tenn.  585,  32 
S.  W.  965 ;  Wayman  v.  Southard,  10  Wheat. 
1,  6  L.  ed.  253;  Ilorton  v.  New  York  L.  Ins. 
Co.  151  Mo.  C04,  52  S.  W.  356. 

The  statute  of  Missouri,  as  construed  by 
the  supreme  court,  not  only  denies  to  the 
contracting  parties  in  making  an  interstate 
contract  the  right  of  choice  of  the  applica- 
tory law,  but  makes  a  new  contract  for  the 
parties,  which  they  would  not  have  made, 
and  contrary  to  their  intent. 

Ogdcn  v.  Saunders,  12  Wheat.  258,  6  L.  ed. 
621;  Keating  v.  Kansas,  84  Mo.  415;  Ash- 
brook  V.  Dale,  27  Mo.  App.  649 ;  State  use  of 
Wolf  V  BeHiin.<7,  74  Mo.  87 ;  Reed  v.  Painter, 
129  Mo.  680,  3i  S.  W.  919;  Straube  v.  Pacif- 
ie  Mut.  L.  Ins.  Co.  123  Cal.  677.  56  Pac.  546. 

The  selection  in  good  faith  of  the  applica- 
tory law  is  an  essential  incident  to  the  right 
of  interstate  contract,  and  the  Missouri  stat- 
ute, construed  by  the  supreme  court  as  deny- 
ing this  liberty  of  contract  in  this  essential 
incident  of  interstate  contract,  and  making 
H«0 


a  new  contract  for  the  parties,  violative  of 
their  intent,  is  violative  of  the  constitution- 
al  guaranty  of  liberty  of  contract  in  the  14Ui 
Amendment  which  includes  the  right  thua 
denied,  as  essential  to  the  right  of  interstate 
contract. 

Allgeyer  v.  Louisiana,  165  U.  S.  685,  41  L. 
ed.  834,  17  Sup.  Ct  Rep.  427;  Frisbie  v. 
United  States,  157  U.  S.  160,  39  L.  ed.  667, 
15  Sup.  Ct  Rep.  680;  Holden  v.  Bardy,  160 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  State  v.  Loomis,  115  Mo.  307,  21  L.  R. 
A.  780.  22  S.  W.  350;  State  t.  Julow,  129 
Mo.  163,  29  L.  R.  A.  257,  31  8.  W.  781 ;  Mi!- 
lett  V.  People,  117  111.  294,  57  Am.  Rep.  869. 
7  N.  E.  631 ;  Frorer  v.  People  use  of  School 
Fund,  141  HI.  171,  10  L.  R.  A.  492,  31  N.  B. 
395;  Ranisey  v.  People,  142  111.  380,  17  L.  R. 
A.  853,  32  N.  E.  304;  Braceville  Coal  Co.  v. 
PeopU,  147  111.  66,  22  L.  R.  A.  340,  35  N.  E. 
62;  Ritchie  v.  PeopU,  156  HI.  08,  29  L.  R.  A. 
79,  40  N.  E.  464 ;  Com.  v.  Perry,  166  Mass. 
117,  14  L.  R.  A.  326,  28  N.  E.  1126;  Ea 
parte  Kuback,  85  Cal.  274,  9  L.  R.  A.  482, 
24  Pac  737;  Johnson  v.  Goodyear  Min.  Co, 
(Cal.)  47  L.  R.  A.  338,  59  Pac.  304;  God- 
Charles  T.  Wigenuin,  113  Pa.  431,  6  Atl.  361; 
Re  Jacobs,  98  N.  Y.  08,  60  Am.  Rep.  636; 
People  V.  Marm,  90  N.  Y.  377,  62  Am.  Rep. 
34,  2  N.  E.  20;  People  v.  Oillson,  100  N.  Y. 
380,  17  N.  E.  343;  State  v.  QoodwiU,  33  W. 
Va.  170,  6  L.  R.  A.  621,  10  S.  E.  286;  Low 
V.  Rees  Printing  Co.  41  Neb.  127,  24  L.  R.  A. 
702,  59  N.  W.  362 ;  State  v.  Soougal,  3  8.  D. 
66,  16  L.  R.  A.  477,  61  N.  W.  868;  Harding 
V.  People,  160  Dl.  460,  32  L.  R.  A.  446,  43  X. 
E.  624. 

Here  is  no  judicial  precedent  sustaining 
the  contention  of  defendant  in  error. 

Equitable  L.  Assur.  Soo.  y.  Clements,  14(1 
U.  S.  226,  35  L.  ed.  407,  11  Sup.  Ct  Rep. 
822:  New  York  L.  Ins.  Co.  v.  Fletcher,  Ut 
V.  S.  519,  29  L.  ed.  934,  6  Sup.  Ct  Rep.  837; 
Maier  v.  Fidelity  Mut.  Life  Asso.  47  U.  8. 
App.  322,  78  Fed.  Rep.  566,  24  C.  C.  A.  230; 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed.  357; 
Orient  Ins.  Co.  v.  Daggs,  172  U.  8.  567,  43 
L.  ed.  552,  19  Sup.  Ct  Rep.  281;  Central 
Nat.  Bank  v.  Bume,  128  U.  S.  195,  32  L. 
ed.  370,  9  Sup.  Ct  Rep.  41 ;  Pritchard  v.  Nor- 
ton, 106  U.  S.  124.  27  L.  ed.  104,  1  Sup.  Ct 
Rep.  102;  Seiders  y.  Merchants'  Life  Asso. 
(Tex.)  54  8.  W.  753. 

The  Missouri  statute,  as  construed  by  the 
supreme  court  of  that  state,  denying  the 
right  to  select  in  good  faith  the  applicatory 
law  of  a  contract  of  a  mutual  interstate  life 
insurance,  and  making  a  new  official  contract 
violative  of  the  intent  of  the  parties,  thus 
essentially  denying  the  right  to  make  inter- 
state contracts  of  life  insurance, — was  in  ef- 
fect an  attempted  regulation  of  commerce 
between  the  states. 

Liverpool  d  L.  L.  d  F.  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  573,  sub  nom.  Liverpool 
d  L.L.d  F.  Ins.  Co.  v.  Oliver,  19  L.  ed.  1031 ; 
Paul  V.  Virginia,  8  Wall.  168,  10  L.  ed.  357 ; 
Addyston  Pipe  d  Steel  Co.  v.  United  States, 
175  U.  S.  211.  44  L.  ed.  136.  20  Sup.  Ct  Rep. 
96;  Story,  Confl.  Laws,  S  242;  Re  Deis,  158 
IT.  S.  564.  39  L.  ed.  1092,  15  Sup.  Ct.  Rep. 
900. 
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e  «asertian  of  the  constitutional  protec- 
of  tlie  right  of  interstate  contract  in 
lal  life  insurance,  and  of  the  right  of 
e  therein,  in  good  faith,  of  the  proper 
>f  such  contract  xinder  the  rules  of  uni- 
1.1  law,  in  no  wise  impairs  the  just  au- 
ty  of  the  state  in  the  exercise  of  its  le- 
late  police  power,  or  in  its  control  over 
^n  corporations  doing  business,  through 
ty,  in  the  state. 

r.  'William  B.  C.  Brown  argued  the 
e  and,  with  Messrs.  James  H.  Cravens 
./.  F.  C.  Karnes,  filed  a  brief  for  defend- 
in  error: 

ie  contract  is  a  Missouri  contract. 
iddings  v.  "Sorthwestcm  Mut.  L.  Ins.  Co. 
IT.  S.  108,  26  L.  ed.  92;  Roe  v.  Vational 
ns.  Co.  20  U.  S.  App.  410,  60  Fed.  Rep. 

9  C.  C.  A.  216;  VorthtBestem  Mat.  L. 

Co.  ▼.  Elliott,  7  Sawy.  17,  5  Fed.  Rep. 
;  Pomeroy  v.  Manhattan  L.  Ins.  Co.  40 
400;  Great  Western  Ins.  Co.  v.  Thtnng, 
Mass.  109;  Wood,  Fire  Ins.  189,  note  2; 
■die  V.  St.  Louis  Mut.  L.  Ins.  Co.  26  La. 
I.  242 ;  8t.  Louis  Mut.  L.  Ins.  Co.  v.  Ken- 
y,  6  Bush,  450 ;  Equitable  L.  Assur.  8oc. 
Hett,  19  U.  S.  App.  173,  68  Fed.  Rep.  541, 
.  C.  A.  359;  Equitable  L.  Assur.  Boo.  v. 
merits,  140  U.  S.  226,  sub  nom.  Equitable 
Assur.  8oc.  v.  Pettus,  35  L.  ed.  497,  11 
>.  Ct.  Rep.  822;  Berry  v.  Knights  Temp- 
»'  <t  Mason^  Life  Indemnity  Co.  46  Fed. 
).  440;  Price  v.  Connecticut  Mut.  L.  Ins. 

48  Mo.  App.  281;  Mutual  Bon.  L.  Ins. 

V.  JZoMson,  64  Fed.  Rep.  680 ;  Kendall  v. 
oific  Mut.  L.  Ins.  Co.  10  U.  S.  App.  256, 
Fed.  Rep.  680,  2  C.  C.  A.  459;  Weinfeld  v. 
itual  Reserve  Fund  lAfe  Asso.  53  Fed. 
p.  208;  Daggs  v.  Orient  Ins.  Co.  136  Mo. 
>,  35  L.  R.  A'.  227, 38  S.  W.  86;  Orient  Ins. 
.  V.  Daggs.  172  U.  S.  557,  43  L.  ed.  552, 

Sup.  Ct.  Rep.  281 ;  Knights'  Templar  <* 
ison»'  JAfe  Indemnity  Co.  v.  Berry,  4  U. 
App.  353,  60  Fed.  Rep.  511,  1  C.  C.  A.  561. 
.\  foreign  insurance  company  cannot  with- 
ixw  itself  from  the  operation  of  the  stat- 
es of  .1  state  in  which  it  does  business,  by 
e  insertion  of  clauses  in  its  policies. 
Wall  V.  Equitable  L.  Assur.  8oo.  32  Fed. 
•p.  273 ;  Fletcher  v.  New  York  L.  Ins.  Co. 
WcCrary,  440,  13  Fed.  Rep.  526. 
The  policy  in  suit  was  delivered  in  Mis- 
uri  after  the  passage  of  the  Missouri  non- 
rfeiture  law,  and  its  provisions  are  to  be 
eated  as  incorporated  in  the  policy. 
Missouri  Non-Forfeiture  Law  (Rev.  Stat. 
179,  S:  5983-5986)  ;  White  v.  Connecticut 
ul.  h.  Ins.  Co.  4  Dill.  182,  Fed.  Cas.  No. 
,545:  Roe  v.  National  L.  Ins.  Co.  20  U.  S. 
pp.  410,  60  Fed.  Rep.  092,  9  C.  C.  A.  216, 
avem  v.  Oermania  P.  Ins.  Co.  123  Mo.  403, 
!  L.  R.  A.  107,  27  S.  W.  718;  Central  Nat. 
ink  V.  Hume,  128  XT.  S.  19S,  32  L.  ed.  370, 
Sup.  Ct  Rep.  41 ;  Christian  t.  Connecticut 
u(.  L.  Ins.  Co.  143  Mo.  460,  46  8.  W.  268; 
aggs  v.  Orient  Ins.  Co.  136  Mo.  382,  36  L. 
.  A.  227,  38  S.  W.  86;  Reed  ▼.  Painter,  129 
to.  680,  31  S.  W.  910;  Reilly  v.  Franklin 
u.  Co.  43  Wis.  449, 28  Am.  R^.  662 ;  Queen 
M.  Co.  V.  Leslie,  47  Ohio  St.  409,  0  L.  R.  A. 
5. 24  N.  E.  1072 ;  Carter  y.  Brooklyn  L.  Int. 
0.  110  N.  Y.  16,  17  N.  E.  306;  Phetan  v. 
78  tr.  S. 


Northwestern  Mut.  L.  Ins.  Co.  113  N.  Y.  147, 
20  N.  E.  827 ;  Boater  v.  Brooklyn  L.  tns.  C*. 
119  N.  Y.  450,  7  L.  R.  A.  293,  23  N.  E.  1048; 
MoDougall  v.  Provident  Bav.  L.  Assur.  8oe. 
135  N.  Y.  551,  32  N.  E.  251. 

The  statute  cannot  be  upset  by  direct 
waiver. 

Wall  V.  Equitable  L.  Assur.  8oc.  32  Fed. 
Rep.  273,  140  U.  S.  226,  35  L.  ed.  497,  11 
Sup.  Ct.  Rep.  822;  Price  v.  Connecticut  Mut. 
L.  Ins.  Co.  48  Mo.  App.  294. 

Resting,  as  they  do,  upon  public  policy,, 
these  statutes  cannot  be  abrogated  by  the  de- 
vice of  indirection. 

New  York  L.  Ins.  Co.  v.  Russell,  40  U.  S. 
App.  530,  77  Fed.  Rep.  94,  23  C.  C.  A.  43  j 
National  Union  v.  IfaWoio,  40  U.  S.  App. 
96,  74  Fed.  Rep.  775,  21  C.  C.  A.  89;  Price  v. 
Connecticut  Mut.  L.  Ins.  Co.  48  Mo.  App. 
286 ;  Wall  V.  Equitable  L.  Assur.  8oc.  32  Fed. 
Rep.  273 ;  S.  C.  140  U.  S.  226,  35  L.  ed.  497, 
11  Sup.  Ct.  Rep.  822;  Mutual  Ben.  L.  Ins. 
Co.  v.  Robison,  54  Fed.  Rep.  580;  Berry  v. 
Knights  Templars'  <t  Masons'  Life  Indem- 
nity Co.  46  Fed.  Rep.  441 ;  Keller  v.  Travel- 
ers' Ins.  Qo.  58  Mo.  App.  561 ;  Equitable  L. 
Assur.  Boc.  v.  Clements,  140  U.  S.  226,  3II> 
L.  ed.  497,  11  Sup.  Ct.  Rep.  822. 

When  the  policy  of  the  state  in  which  a 
foreign  corporation  is  doing  business  does 
not  forbid,  such  corporation  may  make  the 
law  of  the  state  of  its  creation  the  applica- 
tory  law. 

Equitable  L.  Assur.  Boo.  v.  Niwon,  48  U.  S. 
App.  482,  81  Fed.  Rep.  796,  26  C.  C.  A.  620; 
Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Bav. 
Bank  <f  T.  Co.  37  U.  S.  App.  602,  72  Fed. 
Rep.  413,  19  C.  C.  A.  286,  38  L.  R.  A.  33 ; 
Mutual  L.  Ins.  Co.  v.  Bill,  97  Fed.  Rep.  263, 
38  C.  C.  A.  159. 

Where  the  policy  of  the  state  in  which  a 
foreign  insurance  corporation  is  doing  busi- 
ness subjects  the  contracts  of  such  corpora- 
tion to  the  control  of  a  statute,  such  cor- 
poration cannot  withdraw  its  contracts  then 
made,  from  the  control  of  such  statute,  by 
providing  in  such  contracts  that  such  con- 
tracts shall  be  controlled  by  the  laws  of  a 
different  state. 

New  York  L.  Ins.  Co.  v.  Russell,  40  U.  8. 
App.  630,  77  Fed.  Rep.  94,  23  C.  C.  A.  43; 
Price  V.  Connecticut  Mut.  L.  Ins.  Co.  48  Mo> 
App.  286 ;  National  Union  v.  Marlow,  40  U. 
S.  App.  96,  74  Fed.  Rep.  776,  21  C.  C.  A.  89; 
Wall  V.  Equitable  L.  Assur.  Boo.  32  Fed.  Rep. 
273;  B.  C.  140  V.  S.  226.  36  L.  ed.  497,  U 
Sup.  Ct.  Rep.  822. 

A  corporation  is  not  a  citizen  within  th» 
meaning  of  the  provision,  and  hence  haa  not 
"privileges  and  immunities"  secured  to  citi- 
zens against  state  legislation. 

Orient  Ins.  Co.  v.  Daqgs,  172  V.  8.  667,  4» 
L.  ed.  662,  19  Sup.  Ct.  Rep.  281;  Paul  ▼. 
Virginia,  8  Wall.  168,  19  L.  ed.  367;  Bank 
of  Augusta  v.  Sarle,  13  Pet.  686,  10  L.  ed. 
306 ;  Pembina  Consol.  Bilver  Min.  ds  Mill.  Co. 
T.  Pennsylvania,  126  U.  S.  181,  31  L.  ed.  660, 
2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737. 

Consequently,  the  right  of  a  state  to  pre- 
scribe conditions  upon  which  foreign  oof» 
porations,  not  agencies  of  the  geseral  go^ 
emment  and  not  engaged  in  interstate  eom- 
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merce,  may  be  admitted  to  transact  buainesa 
within  its  bordera,  has  been  frequently  as- 
serted and  uniformly  sustained. 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  297,  5  Inters.  Ck>m.  Rep.  610,  15  Sup.  Ct 
Kep.  207,  and  cases  cited. 

The  business  of  life  insurance  is  not  com- 
merce between  the  states,  and  hence  cannot 
be  carried  on  in  a  state  by  a  foreign  corpora- 
tion without  complying  with  all  the  condi- 
tions imposed  by  the  legislation  of  that 
state. 

Bank  of  Augutta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  ed.  357 ;  Liverpool  d  L.  L.  d  F.  Ins.  Co. 
T.  itassachusetts,  10  Wall.  566,  attb  nam. 
Liverpool  d  L.  L.  d  F.  Ins.  Co.  v.  Oliver,  19 
L.  ed.  1029;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep. 
739;  Philadelphia  Fire  Asso.  v.  New  York, 
119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep. 
■108;  Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  6  Inters.  Com.  Rep.  610,  15  Sup. 
Ct  Rep.  207 ;  Orient  ln$.  Co.  v.  Daggs,  172 
U.  8.  557,  43  L.  ed.  652,  19  Sup.  Ct.  Rep. 
281 ;  Connecticut  Uut.  L.  Ins.  Co.  v.  Sprat- 
ley,  172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct. 
Rep.  308. 

[S»u  I  *Mr.  Justice  MoKenaa,  after  stating  the 
jase,  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  presents  its  conten- 
tions in  many  forms,  but  they  are- all  re- 
ducible to  one,  to  wit,  that  the  statute  of 
Missouri  has  been  decided  to  supersede  the 
terms  of  the  policy,  and  to  be  the  rule  and 
measure  of  the  rights  and  obligations  of  the 
parties,  notwithstanding  the  application  for 
the  policy  declares  "that  the  entire  contract 
contained  in  the  said  policy  and  in  this  ap- 
plication, taken  together,  shall  be  construed 
and  interpreted  as  a  whole  and  in  each  of  its 
parts  and  obligations,  according  to  the  laws 
of  tiie  state  of  New  York,  the  place  of  the 
contract  being  expressly  agreed  to  be  the 
principal  office  of  the  said  company,  in  the 
city  of  New  York." 

What,  then,  is  the  meaning  of  the  Missouri 
statute,  or,  rather,  what  meaning  did  the 
supreme  court  declare  it  to  havet 

It  declared  that  the  statute  did  not  have 
the  meaning  the  trial  court  decided  it  to 
have.  In  other  words,  it  declared  that  the 
policy  did  not  come  within  the  exception  of  the 
statute  providing  for  paid-up  insurance,  in 
lieu  of  temporary  insurance,  which  was  one 
of  the  contentions  of  the  plaintiff  in  error, 
and  on  account  of  which  it  had  tendered  the 
sum  of  $2,670,  and  sustaining  which  the  trial 
court  rendered  its  juc'gment. 

With  this  part  of  the  opinion,  however, 
we  have  no  concern.  Our  review  is  only  in- 
voked of  that  part  of  the  opinion  which  de- 
cider Hint  the  Missouri  statute  is  the  law  of 
the  policy,  and  which  annuls  the  provisions 
of  the  policy  which  contravene  the  statute. 
And  even  of  this  part  our  inquiry  is  lim- 
ited. If  we  are  bound  by  the  interpretation 
of  the  statute  we  need  not  review  the  reason- 
ing by  which  that  interpretation  was 
reached.    And  we  think  we  are  bound  by  it 

The  court  said,  though  more  by  inference 
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than  by  direct  expression,  that  the  statute 
was  a  condition  upon  the  right  of  insurance 
companies  to  do  business  in  the  state. 

This  conclusion  it  fortified  by  the  citation 
of  cases,  and  said: 

"Foreign  insurance  companies  which  do 
business  in  this  state  do  so,  not  by  right, 
but  by  grace,  and  must  in  so  doing  conform 
*to  its  laws;  they  cannot  avail  tnemselves[396] 
of  its  benefits  without  bearing  its  burdens; 
moreover,  the  state  may  prescribe  conditions 
upon  which  it  will  permit  foreign  insurance 
companies  to  transact  business  within  its 
borders  or  exclude  them  altogether,  and  in 
so  doing  violates  no  contractusJ  rights  of 
the  company.  State  v.  Stone,  118  Mo.  388, 
25  L.  R.  A.  243.  24  S.  W.  164;  Daggs  v. 
Orient  Int.  Co.  136  Mo.  382,  35  L.  R.  A.  227, 
38  S.  W.  85;  £f.  C.  172  U.  S.  667,  43  L.  ed. 
652,  19  Sup.  Ct  Rep.  281." 

And  further: 

"As  the  nonforfeiture  clause  in  S  6983  does 
not  come  within  the  exceptions  specified  in 
i  5980,  it  would  seem  that  the  provision  in 
the  policy  with  respect  to  its  forfeiture  or 
lapse  after  being  in  force  three  full  years, 
by  the  nonpayment  of  premiums,  is  void  and 
of  no  effect,  and  that  such  statutory  provi- 
sion cannot  be  waived. 

"It  is  well  settled  that  the  legislature  of 
the  state  has  the  power  to  pas?  laws  regulat- 
ing and  prescribing  rules  by  which  foreign 
insurance  companies  may  do  business  in  this 
state,  and  to  prohibit  them  from  doing  so 
altogether  if  inclined.  Paul  v.  Virginia,  8 
Wall  168.  19  L.  ed.  367;  State  v.  Stone,  118 
Mo.  388.  25  L.  R.  A.  243.  24  U.  W.  164;  ' 
Hooper  v.  California,  165  U.  S.  648,  39  U 
ed.  297.  6  Inters.  Con:.  Rep.  610,  15  Sup.  Ct 
Rep.  207;  Daggs  v.  Orient  Ins.  Co.  136  Ma 
382,  35  L.  R.  A.  227,  38  S.  W.  86.  This  case 
has  recently  been  affirmed  by  the  Supreme 
Court  of  the  United  States.  [172  U.  S.  667. 
43  L.  ed.  662,  19  Sup.  Ct  Rep.  281.] 

"It  logically  follows  that  in  passing  the 
sections  of  the  statute  quoted  the  I^slature 
did  not  exceed  the  powers  conferred  upon  it 
by  the  state  Constitution,  and  that  such  leg- 
islation is  not  in  conflict  with  any  provision 
of  the  Constitution  of  the  United  States." 

From  the  Missouri  law  as  thus  established, 
may  the  plaintiff  in  error  claim  exemption 
by  virtue  of  the  Constitution  of  the  United 
States! 

What  the  powers  of  a  corporation  are  ia 
relation  to  the  state  of  its  creation,  what  the 
powers  of  a  corporation  are  in  relation  to  a 
state  where  it  is  permitted  to  do  business, 
was  declared  early  in  the  existence  of  tiiis 
court,  and  has  been  repeated  many  times 
since.  What  thdse  powers  are  we  took  occa- 
sion to  repeat  in  Waters-Pierce  Oil  Co.  v. 
Tewas,  decided  at  the  present  term.  177  U. 
S.  28,  ante,  657,  20  Sup.  Ct  Rep.  518. 

•The  case  arose  from  a  li««»rty  of  contractr3ym 
asserted  by  the  Waters-Pierce  Oil  Company 
against  certain  statutes  of  the  state  of  Tex- 
as pronibiting  contracts  in  restraint  of  com- 
petition in  trade.  The  statute  was  not  only 
assailed  because  it  took  away  the  liberty  of 
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ontract,  but  because  it  discriminated  be- 
ween  persons  and  classes  of  persons.  The 
atter  ground  we  declined  to  consider,  be- 
ause  it  did  not  arise  on  the  record.  Of  the 
ormer  we  said: 

"The  plaintiff  in  error  is  a  foreign  corpo- 
ation,  and  what  right  of  contracting  has  it 
n  the  state  of  Texas!  This  is  the  only  in- 
[uiry,  and  it  cannot  find  an  answer  in  the 
ights  of  natural  persons.  It  can  only  find 
in  answer  in  the  rights  of  corporations  and 
.he  power  of  the  state  over  them.  What 
hose  rights  are  and  what  that  power  is  has 
>ften  been  declared  by  this  court. 

"A  corporation  is  Uie  creature  of  the  law, 
ind  none  of  its  powers  are  original.  They 
ire  precisely  what  the  incorporating  act  has 
nade  them,  and -can  only  be  exerted  in  the 
nanner  which  that  act  authorizes.  In  oth- 
»r  words,  the  state  prescribes  the  purposes  of 
i  corporation  and  the  means  of  executing 
those  purposes.  Purpoees  and  means  are 
irithin  the  state's  control.  This  is  true  as 
to  domestic  corporations.  It  has  even  a 
broader  application  to  foreign  corporations." 

And  as  the  state  court  had  held  that  the 
statute  was  a  condition  imposed  upon  the  oil 
company  doing  business  within  the  state,  we 
said  of  the  statute  that,  "whatever  its  limi- 
tations were  upon  the  power  of  contracting, 
whatever  its  discriminations  were,  they  be- 
came conditions  of  the  permit  and  were  ac- 
cepted with  it." 

We  stated  the  exceptions  of  the  rule  to  be 
"only  cases  where  a  corporation  created  by 
one  state  rests  its  right  to  enter  another  and 
engage  in  business  therein  upon  the  Federal 
nature  of  its  business." 

Is  the  plaintiff  in  error  within  the  excep- 
tion? If  not,  the  pending  controversy  must 
be  determined  against  it. 

It  is  difficult  to  give  counsel's  contentions 
briefly  and  at  the  same  time  clearly,  nor  are 
we  sure  that  we  can  distinguish  by  precise 
statement  the  arguments  directed  to  the 
jinvalidil^  of  *the  statute  of  Missouri  as  an 
unconstitutional  interference  with  the  con- 
tractual liberty  of  the  plaintiff  in  error, 
from  the  arguments  which  assail  the  statute 
as  an  attempted  regulation  of  commerce  be- 
tween the  states.  This,  however,  not  on  ac- 
count of  any  want  of  clearness  in  counsel's 
argument,  but  on  account  of  the  many  ways 
in  which  they  have  presented  and  illustrated 
the  argument,  and  which  cannot  be  noticed 
in  detail  without  making  this  opinion  too 
long.  We  realize  the  propositions  are  not 
the  same  and  should  not  be  confused,  though 
made  somewhat  dependent  upon  a  OMnmon 
reasoning. 

( 1 )  A  policy  of  mutual  life  insurance,  it 
is  contended,  is  an  interstate  contract,  and 
the  parties  may  choose  its  "applicatory  law." 
Instances  under  the  law  of  usury,  instances 
under  private  international  law,  are  cited 
as  examples  of  authority.  But  if  such  cases 
apply  at  all,  they  necessarily  have  limitation 
in  the  policy  of  the  state.  This  is  not  de- 
nied, but  it  is  contended  that  contracting  for 
New  York  law  to  the  exclusion  of  Missouri 
law  was  "in  no  wise  prejudicial  to  the  inter- 
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ests  of  the  state  of  Missouri  oi  violative  d 
its  public  policy." 

But  the  interests  of  the  state  must  be 
deemed  to  be  expressed  in  its  laws.  The 
public  policy  of  the  state  must  be  deemed  to 
be  autiioritatively  declared  by  its  courts. 
Their  evidence  we  cannot  oppose  by  specu- 
lations or  views  of  our  own.  Nor  can  such 
interests  and  policy  be  changed  by  the  con- 
tract of  parties.  Against  Uiem  no  inten- 
tion will  be  inferred  or  be  permitted  to  be 
enforced. 

In  passing  on  the  statute  in  controversy 
we  said,  by  Mr.  Justice  Oray,  in  Equitable 
lAfe  Assur.  Boo.  v.  Clements,  140  U.  S.  226, 
35  L.  ed.  497,  11  Sup.  Ct  Hep.  822: 

"The  manifest  object  of  this  statute,  as  of 
many  statutes  regulating  the  form  of  policies 
of  insurance  on  lives  or  a^inst  fires,  is  to 
prevent  insurance  OHupanies  from  inserting 
in  their  policies  conditione  of  forfeiture  or 
restriction,  except  so  far  as  the  statute  per- 
mits. The  statute  is  not  directory  only,  or 
subject  to  be  set  aside  by  the  company  with 
the  consent  of  the  assured;  but  it  is  manda- 
tory, and  controls  the  nature  and  terms  of 
the  contract  into  which  the  company  may  in- 
duce the  assured  to  enter.  This  clearly  ap- 
pears from  the  unequivocal  words  of  com- 
mand *attd  of  prohibition  above  quoted,  by[399] 
which,  in  §  5983,  'no  policy  of  insurance'  is- 
sued by  any  life  insurance  company  author- 
ized to  do  business  in  this  state  'shall,  after 
the  payment  of  two  full  annual  premiums, 
be  forfeited  or  become  void  by  reason  of  the 
nonpaynient  of  premium  thereon;  but  it  shall 
be  subject  to  the  following  rules  of  ctHumu- 
tation;'  and  in  §  5985,  that  if  the  sissured 
dies  within  the  term  of  temporary  insurance, 
as  determined  in  the  former  section,  'the 
company  shall  be  bound  to  pay  the  amount 
of  the  policy,'  'anything  in  tlie  policy  to  the 
contrary  notwithstanding.' " 

And  after  stating  the  cases  in  which  the 
terms  of  the  policy  are  permitted  to  differ 
from  the  plan  of  the  statute,  it  was  further 
said: 

"It  follows  that  the  insertion  in  the  policy 
of  a  provision  for  a  different  rule  of  conmiu- 
tation  from  that  prescribed  by  the  statute,  in 
case  of  default  of  payment  of  premium  after 
three  premiums  have  been  paid,  as  well  as 
the  insertion  in  the  application  of  a  clause 
by  which  the  beneficiary  purports  to  'waive 
and  relinquish  all  right  or  claim  to  any  oth- 
er surrender  value  than  that  so  provided, 
whether  required  by  a  statute  of  any  state 
or  not,'  is  an  ineffectual  attempt  to  evade 
and  nullify  the  clear  words  of  the  statute." 

In  Orient  Ins.  Co.  r.  Dagga,  172  U.  S.  657, 
43  L.  ed.  562,  19  Sup.  Ct.  Rep.  281,  the  insur- 
ance company  contended  it  had  the  constitu- 
tional right  to  limit  by  contract  its  liability 
to  actual  damages  caused  by  fire  a^^ainst  the 
provision  of  the  statute  which  made,  in  case 
of  total  loss,  the  amount  for  which  the  prop- 
erty was  insured  the  measure  of  damages. 
We  sustained  the  statute  independently  of 
the  ground  that  it  was  a  condition  of  the  per- 
mission of  the  company  to  do  business  in 
the  state.  We  sustained  it  on  the  ground  of 
the  clear  right  of  the  state  to  pass  it,  and  to 
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Mcomplish  its  purpose  by  limiting  the  right 
of  the  insurer  and  insured  to  contract  in  op- 
position to  its  provisions. 

Further  conunent  on  this  head  may  not  be 
necessary,  and  we  only  continue  the  discus- 
sion in  deference  to  the  insistence  of  counsel 
upon  the  interstate  diaraoter  of  the  policy 
in  suit.  It  is  the  basis  of  every  division  of 
their  argument,  and  an  immunity  from  con- 
trol is  based  upon  it  for  plaintifF  in  error, 
[400]which,  it  'seems  to  be  conceded,  the  state  can 
exert  over  corporations  of  its  own  creation. 

An  interstate  character  is  claimed  for  the 
policy,  as  we  understand  the  argument,  be- 
cause plaintiff  in  error  is  a  New  Yorlc  cor- 
poration and  the  insured  was  a  citizen  of  Mis- 
■oori,  and  because,  further,  the  plaintiff  in 
error  did  business  in  other  states  and  coun- 
tries. Does  not  the  argument  prove  too 
mueht  Does  it  depend  upon  the  residence 
of  plaintiff  in  error  in  New  Yorlc  ?  If  so,  it 
would  seem  that  every  contract  between  cit- 
izens of  different  states  becomes  at  once  an 
interstate  contract,  and  may  be  removed 
from  the  control  of  the  laws  of  the  state  at 
the  choice  of  parties.  If  the  argument  does 
not  depend  on  the  residence  of  the  plaintiff 
in  error,  but  on  the  other  elements,  a  Mis- 
souri insurance  corporation  can  have  the 
same  relation  to  them  as  plaintiff  in  error, 
and  can  be,  as  much  as  plaintiff  in  error 
claims  to  be,  "the  administrator  of  a  fund 
collected  from  the  poliqr  holders  in  different 
states  and  countries  for  their  benefit" — the 
condition  which  plaintiff  in  error  claims 
demonstrates  the  necessity  of  a  uniform  law 
to  be  stipulated  by  the  parties  exempt  from 
the  interference  or  the  prohibition  of  the 
state  where  the  insurance  company  is  doing 
business.  And  yet  plaintiff  in  error  seems 
to  concede  that  suck  power  of  stipulation 
Missouri  corporations  do  not  have,  while  it, 
a  foreign  corporation,  and  because  it  is  a  for- 
eign corporati<m,  does  have. 

After  stating  the  necessity  of  a  uniform 
law  and  an  equal  necessity  that  parties  may 
stipulate  for  it,  counsel  for  plaintiff  in  error 
say: 

"It  necessarily  follows,  therefore,  that  the 
insurance  policy  ccMitracts  of  foreign  insur- 
ance companies,  as  contracts  of  other  foreign 
corporations,  made  by  them  with  the  citi- 
zens of  a  state,  when  doing  business  in  that 
state  through  the  comity  of  the  state,  are 
like  the  contracts  of  natiural  persons,  subject 
to  the  limitations  of  their  own  charters,  and 
the  situs  of  such  contracts  is  to  be  deter- 
mined by  the  fundamental  rules  of  'universal 
law.' 

"As  will  be  hereafter  seen,  this  status  as 
foreign  corporations  does  not  mean  that  they 
were  not  subject  to  the  laws  of  the  state 
enacted  in  the  full  plenitude  of  the  polioe 
power  of  the  state.  The  state  dodbtless 
could  limit  their  contractual  power  by  pro- 
hibiting the  making  of  certain  oontraota. 
£401]But  unless  the  'foreign  corporation  is  rdn- 
corporated  as  a  dcmiestic  corporation,  it  r^ 
mains  a  foreign  corporation,  and  ite  con- 
tracts with  citizens  of  the  stete  are  interstate 
contracts,  subject  to  the  right  of  choice  of 
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law  thereof,  which  is  inherent  in  the  law  at 
interstate  contracts," 

A  foreign  corporation  undoubtedly  is  not 
a  domestic  corporation,  and  the  distinctioB 
must  often  be  observed,  but  the  deduction 
from  it  by  plaintiff  in  error  cannot  be  main- 
tained. 

The  power  of  a  state  over  foreign  corpo- 
rations is  not  less  than  the  power  of  a  state 
over  domestic  corporations.  N«  caae  de- 
clares otherwise.  We  said  in  Orient  Int.  Co. 
V.  Dagga,  172  U.  S.  667, 43  L.  ed.  652, 19  Sup. 
Ct  Rep.  281 : 

"That  which  a  stete  may  do  with  corpo- 
rations of  ite  own  creation  it  nuy  do  with 
foreign  corporations  admitted  into  the  stete. 
This  seems  to  be  denied;  if  not  generally,  at 
least  as  to  plaintiff  in  error.  The  denial  is 
extreme  and  cannot  be  mainteined.  The 
power  of  a  stete  to  impose  conditions  upon 
foreign  corporations  is  certainly  as  extensive 
as  the  power  over  domestic  corporations,  and 
is  fully  explained  in  Hooper  v.  California, 
155  U.  8.  648,  39  L.  ed.  297,  5  Inters.  Com. 
Rep.  610,  15  Sup.  Ct  Rep.  207,  and  need  not 
be  repeated." 

2.  Is  the  stetute  an  attempted  rwulation 
of  commerce  between  the  stetesT  In  other 
words,  is  mutual  life  insurance  commerce 
between  the  stetesT 

That  the  business  of  flre  insurance  is  not 
interstete  commerce  is  decided  in  Paul  v. 
Virginia,  8  Wall.  168,  19  L.  ed.  367;  Liver- 
pool A  L.  L.  di  F.  Ins.  Co.  v.  Mastaohuietta, 
10  Wall.  666,  10  L.  ed.  1029;  Philadelphia 
Fire  Atso.  v.  New  York,  119  U.  S.  110,  SO 
L.  ed.  342,  7  Sup.  Ct  Rep.  108.  That  the 
business  of  marine  ineurance  is  not  is  de- 
cided in  Hooper  v.  California,  165  U.  8.  848, 
39  L.  ed.  297,  6  Inters.  Com.  Rep.  610,  16 
Sup.  Ct  Rep.  207.  In  the  latter  case  it  U 
said  that  the  contention  that  it  is  "involTS* 
an  erroneous  ooncepUon  of  what  constitute* 
interstete  commerce." 

We  omit  the  reasoning  by  which  that  ia 
demonstrated,  and  will  only  repeat:  "The 
business  of  insurance  is  not  commerce.  The 
contract  of  insurance  is  not  an  instrumen- 
telity  of  commerce.  The  malcing  of  such  a 
contract  is  a  mere  incident  of  commercial  in- 
tercourse, and  in  this  respect  there  is  no 
difference  whatever  between  insurance 
against  flre  and  insurance  against  'the  perils 
of  the  sea.'"  And  we  add,  or  against  the 
nnoertainty  of  man's  nwrtality. 

Judgment  affirmed. 


'LOUISA  BANHOLZER,  Plff.  in  Err.,    £40S1 

V. 

NEW    YORK    LIKE    INSURANCE    COM- 
PANY. 
(See  8.  a  Bqporter's  ed.  402-408.) 
Brror  to  itate  oowrt— Federal  yueetion — de- 
nj/iHg  eredit  to  statute  of  other  ttate. 

NOTK.— At  to  imf  Motion  of  Tederal  over 
ttate  oourtt;  neretett)/  of  federal  queetUtn— 
see  notes  to  Hamblln  t.  Weatem  Land  Co.  >T 
L.  ed.  U.  8.  267 ;  KIptay  T.  Illinois  em  ret.  AMa. 
42  L.  ed.  D.  8.  008. 

At  to  tehat  eonttltutee  •  reieral  tnetttemf 
tohen  oontidered — see  note  to  Se  Bndianaa, 
39  L.  ed.  U.  S.  884. 
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L  declalon  by  a  eoort  of  another  atate  that  the 
premiam  notice  required  by  N.  Y.  Laws  1892, 
ctiap.  690,  i  92,  In  order  to  Justify  a  tot- 
feltare  for  nonpayment,  la  not  required  on 
tlie  maturity  of  a  note  (Wen  for  an  Instal- 
ment of  the  premium,  when  this  decision  la 
based  on  the  authority  of  a  New  York  de- 
cision, does  not  deny  full  faith  and  credit  to 
tbe  statute  so  as  to  gWe  Jurisdiction  to  the 
Supreme  Court  of  ther  United  States  on  writ 
of  error. 

[No.  277.] 

Argued  and  Buhmitted  April  27,  19B0.    De- 
cided May  i8, 1900. 

In  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
affirming  a  judgment  dismissing  an  action 
on  a  policy  of  life  insurance.    Ditmiaaed. 

See  same  case  below,  74  Minn.  387,  77  N. 
W.  295,  78  N.  W.  244. 

Statement  bj  Mr.  Justice  MeKemnsi 

"This  action  was  brought  in  the  district 
court  of  the  second  judicial  district  of  the 
state  of  Minnesota  upon  a  life  insurance  pol- 
icy for  $20,000,  issued  by  defendant  in  error 
to  William  Banholzer,  husband  of  the  plain- 
tiff in  error,  dated  the  16th  of  September, 
1895,  payable  upon  the  death  of  Banholzer 
to  plaintiff  in  error,  or  to  Banholzer  him- 
self on  the  16th  of  September,  1916,  if  he 
should  be  Hying  then. 

The  premiums  were  to  be  paid  annually  in 
advance  on  the  16th  day  of  September  of 
every  year,  until  twenty  full  years'  premi- 
ums should  be  paid. 

The  first  premium  was  paid,  which  contin- 
ued the  policy  in  force  until  the  10th  of  Sep- 
tember, 1896. 

The  policy  contained  the  following  provi- 
sions: 

"If  any  premium  is  not  paid  on  or  before 
the  day  when  due,  this  policy  shall  become 
void,  and  all  payments  previously  made  shall 
remain  the  property  of  the  company,  except 
as  hereinafter  provided. 

"A  grace  of  one  month  will  be  allowed  in 
payment  of  subsequent  premiums  after  this 
policy  shall  have  been  in  force  three  months, 
subject  to  an  interest  charge  at  the  rate  of 
6  per  cent  per  annum  for  the  number  of  days 
during  which  the  premium  remains  due  and 
unpaid.  During  the  month  of  grace  this 
policy  remains  in  force,  the  unpaid  premium, 
-with  interest,  as  above,  remains  an  indebted- 
ness to  the  company,  which  will  be  deducted 
from  the  amount  payable  under  this  policy 
if  the  deatii  of  the  insured  shall  occur  during 
the  month." 

]  'On  the  6th  day  of  October,  1806,  Ban- 
holzer paid  the  defendant  the  sum  of  $286 
in  cash,  and  executed  and  delivered  to  the 
defendant  the  following  note: 

St  Paul,  Minn.,  9-16,  1896. 
Without  grace,  six  months  after  date,  I 
promise  to  pay  to  the  order  of  the  New  York 
Life  Insurance  Company,  eight  hundred  and 
sixty  dollars,  at  Second  National  Bank,  St. 
Paul,  Minn.  Value  received,  with  interest 
at  the  rate  of  5  per  cent  per  annum. 
178  IT.  S. 


This  note  is  given  in  part  payment  of  the 
premium  due  S)-16-'96,  on  the  above  poli^, 
with  the  understanding  that  all  claims  to 
further  insurance  and  all  benefits  whatever 
which  full  payment  in  cash  of  said  premium 
would  have  secured,  shall  become  immediate- 
ly void  and  be  forfeited  to  the  New  York 
Life  Insurance  Company,  if  this  note  is  not 
paid  at  maturity,  except  as  otherwise  pro- 
vided in  the  policy  itself. 

(Signed)   ^    William  Banholzer. 

The  following  receipt  was  given  for  the 
note: 

St  Paul,  Minn.,  10-«-'96. 

Note  six  months,  after  date  9-16-'96,  due 
3-16-'97,  without  grace,  made  by  William 
Banholzer,  payable  at  Second  National 
Bank,  St  Paul,  Minn.  Received  from  the 
owner  of  policy  No.  692,465,  $286  in  cash, 
and  his  note  at  six  months  for  $860,  which 
continues  said  policy  in  force  until  the  16th 
day  of  September,  1897,  at  noon,  in  accord- 
ance with  its  terms  and  conditions,  provided 
the  above  note  is  paid  at  maturity,  and  this 
receipt  signed  by  J.  A.  Campbell, 

Cashier. 

The  note  matured  March  16,  1897,  when  it 
was  surrendered  to  Banholzer,  and  he  paid 
to  the  defendant  $241.50  in  cash,  and  execut- 
ed and  delivered  to  the  defendant  a  new  note 
in  terms  exactly  similar  to  the  first  note, 
except  that  it  was  payable  in  sixty  days  from 
date.    This  note  was  never  paid. 

On  May  28,  1897,  Banholzer  was  taken 
sick,  and  died  on  July  5,  1897. 

On  June  18,  1897,  Banholzer,  through  his 
attorney,  sent  a  'draft  to  the  defendant  for[404] 
the  sum  of  $690,  being  the  amount  due  on 
the  note  of  March  16  of  that  year,  in  tender 
of  its  payment  The  defendant  returned 
the  draft,  writing  by  its  comptroller  that 
"as  policy  No.  692,465 — Banholzer — stands 
lapsed  on  the  books  of  the  company  for  non- 
payment of  the  note  described  above,  we  re- 
turn herewith  the  draft  forwarded  in  your 
letter  of  above  date.  We  shall  thank  you 
for  an  acknowledgment  of  this  indosure. 
When  writing  please  refer  to  this  letter  by 
file  number." 

By  the  application  for  the  policy  the  lat- 
ter was  to  be  construed  according  to  the  lavrs 
of  New  York.  The  statute  whicn  is  claimed 
to  be  applicable  is  inserted  in  the  margin.f 


fNo  life  Insurance  corporation  doing  business 
In  this  state  shall  declare  forfeited  or  lapsed 
any  policy  hereafter  Issued  or  renewed,  and  not 
issued  upon  the  payment  of  monthly  or  weekly 
premiums,  or  unless  the  same  la  a  term  Insur- 
once  contract  for  one  year  or  lesa.  nor  shall  any 
such  policy  be  forfeited  or  lapsed  by  reason  of 
nonpayment  when  due  of  any  premium.  Interest, 
or  Instalment  or  any  portion  thereof  required 
by  the  terms  of  the  policy  to  be  paid,  unless  a 
written  or  printed  notice  stating  the  amount  of 
3uch  premium.  Interest,  Instalment  or  portion 
thereof  due  on  such  policy,  the  place  where  It 
should  be  paid,  and  the  person  to  whom  the 
same  Is  payable,  shall  be  duly  addressed  and 
mailed  to  the  person  whose  life  Is  insured,  or 
the  assignee  of  the  policy,  if  notice  of  tbe  as- 
signment has  been  given  to  the  corporation,  at 
his  or  her  last  known  postofflce  address,  postage 
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The  notice  required  by  the  statute  was 
duly  given  more  than  fifteen  and  less  than 
fo/ty-nTe  days  prior  to  September  16,  1896, 
but  no  notice  waa  given  prior  to  the  maturi- 
ty of  the  notes,  except  the  ordinary  banlc  no- 
tice. 
[406]  •The  insurance  company  has  not  returned 
the  note  of  March  16,  1897,  and  the  record 
does  not  show  that  it  has  ever  been  demand- 
ed. 

By  stipulation  of  the  parties,  the  printed 
record  in  Conway  t.  Phania  Mut.  L.  ina.  Oo. 
140  N.  Y.  79,  36  N.  R  520,  together  with 
briefs  of  counsel,  were  made  part  of  the  rec- 
ord, as  though  they  had  been  introduced  in 
evidence,  and  it  was  also  stipulated  that  they 
should  be  certified  to  this  court. 

At  the  close  of  the  plaintiff's  testimony 
the  case  was  dismissed.  Subsequently  a  mo- 
tion for  a  new  trial  was  made  and  denied, 
and  an  appeal  was  then  taken  to  the  supreme 
court  of  the  state,  which  affirmed  the  deci- 
sion of  the  trial  court.  A  rearg^ument  waa 
granted,  and  the  court  adhered  to  its  opin- 
ion. 74  Minn.  387,  77  N.  W.  296,  78  N.  W. 
244. 

The  case  is  here  on  writ  of  error,  and  de- 
fendant in  error  moves  to  dismiss  for  want 
of  jurisdiction,  or  to  affirm  tjie  judgment 

Mr.  CliHstoplier  miloB  O'Brien  sub- 
mitted the  cause  for  plaintiff  in  error. 

Mr.  Oeorce  O.  Sanlres  argued  the  cause 
and,  with  Mr.  F.  W.  M.  Outoheon,  filed  a 
brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

[406]  *Mr.  Justice  MeKenna  delivered  the 
opinion  of  the  court: 

The  case  is  here  on  a  single  question.  The 
counsel  for  plaintiff  in  error  says: 

"While  originally  other  questions  were 
raised  by  the  plaintiff  they  were  determined 
adversely  to  her  and  her  case  made  to  stand 
or  fall  solely  upon  the  interpretation  of  the 
New  York  statute,  and  the  question  now  be- 
fore this  court  is,  Did  the  court  below  in  the 
case  at  bar  give  to  the  statute  such  full  faith 
and  credit  as  is  secured  to  it  by  the  Consti- 
tution of  the  United  States." 

That  question,  therefore,  is  made  the 
ground  of  our  jurisdiction.  The  defendant  in 

[406]error  challenges  its  sufficiency,  and  *moves 
to  dismiss  because  the  supreme  court  of  Min- 
nesota did  not  deny  the  validity  of  the  New 
York  statute,  but  only  construed  it,  and, 
even  granting  the  construction  was  errone- 
ous, faith  and  credit  were  not  denied  to  the 
sUtute.  Qlenn  v.  Oarth,  147  U.  S.  360,  37 
L.  ed.  203, 13  Sup.  Ct  Rep.  360,  and  Llojfd  t. 


Matthews,  155  U.  S.  222,  39  L.  ed.  128,  15 
Sup.  Ct.  Bep.  70,  are  cited.  . 

Those  cases  sustain  the  distinction  which 
defendant  in  error  makes,  and  the  deduction 
from  it,  and  our  inquiry  will  therefore  be: 
Did  the  supreme  court  of  the  state  of  Minne- 
sota deny  the  validity  of  the  New  York  stat- 
ute or  only  consider  its  operation  and  effect? 
The  claim  of  the  defendant  in  error  is  that 
each  of  the  notes  was  an  "instalment  or  per- 
son of  the  premium,"  and  that  therefore  the 
supreme  court  of  Minnesota,  in  holding  that 
the  notice  prescribed  by  S  02  was  not  neces- 
sary to  be  given  prior  to  the  maturity  of  the 
notes,  denied  full  faith  and  credit  to  the 
statute. 

We  dispute  the  conclusion  without  passing 
on  the  premises.  The  ruling  was  a  construc- 
tion of  the  statute,  not  a  denial  of  its  valid- 
ity, and  that  the  court  meant  no  more,  and 
meant  to  follow,  not  oppose,  the  decisions 
of  the  state,  is  evident  from  its  opinions. 

The  first  opinion  was  put  on  the  authority 
of  Conway  v.  Phttnia  Mut.  L.  Ina.  Oo.  140 
N.  Y.  79,  35  N.  E.  420,  on  the  aasumption 
that  its  facts  were  not  different  from  those 
of  the  case  at  bar.  In  the  second  opinion  the 
construction  of  the  New  York  statute  was 
considered  as  rea  integra,  and  it  was  held 
that  "the  notice  required  by  it  was  not  ap- 
plicable to  the  notes  given  by  Banholzer  for 
part  of  the  September  premium." 

In  the  first  opinion,  the  contention  that 
the  "premium  notice"  required  by  the  stat- 
ute applied  to  the  note,  which  fell  due  March 
10,  1897,  and  that  the  policy  could  not  be 
forfeited  without  such  notice,  the  learned 
justice  who  spoke  for  the  court  said: 

"Even  if  the  question  was  re*  nova,  I  am 
dearly  of  the  opinion  that,  upon  the  facts, 
this  statutory  provision  has  no  application 
to  this  note.  But  as  my  brethren  do  not 
agree  with  me  in  this,  it  would  be  useless  for 
me  to  enter  into  any  discussion  of  the  rea- 
sons for  my  opinion.  The  parties  mutual Iv[40T] 
agreed  'that  this  should  be  deemed  a  New 
York  contract  and  construed  according  to 
the  laws  of  that  state.  The  decisions  of  the 
highest  court  of  that  state  as  to  the  con- 
struction of  such  a  contract  and  of  the  stat- 
utes of  New  York  must  therefore  be  accepted 
as  conclusive  upon  the  parties.  In  Conway 
V.  Phcmice  Mut.  L.  Ins.  Oo.  140  N.  Y.  79,  36 
N.  E.  420,  upon  a  state  of  facta  and  under 
a  statute  which,  in  our  opinion,  are  in  no 
way  distinguishable  from  those  involved  in 
the  present  case,  the  court  of  appeals  held 
that  the  notice  required  by  statute  did  not 
apply  to  the  notes ;  that  the  company  having 
served  that  notice  before  the  premium  be- 
came due,  no  further  notice   was    required. 


paid  by  the  corporation  or  by  an  offleer  thereof 
or  person  appointed  by  It  to  collect  socb  pre- 
miam,  at  least  fifteen  and  not  more  than  torty- 
flve  days  prior  to  the  day  when  the  same  Is 
pa}  able. 

The  notice  shall  also  state  that  nnless  socb 
premium.  Interest,  or  Instalment  or  portion 
thereof  tben  dae  shall  be  paid  to  the  corpora- 
tion or  to  a  duly  spiwlnted  agent  or  person  ao- 
tborlzed  to  collect  such  premium,  by  or  before 
the  date  It  falls  due,  the  policy  and  all  pay- 
ments thereon  will  become  forfeited  end  void  cz- 
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cept  as  the  right  to  a  surrender  valne  or  paid- 
up  policy,  as  In  this  chapter  provided. 

It  the  payment  demanded  by  such  notice  shall 
be  made  within  Its  time  limited  therefor.  It 
shall  be  taken  to  be  In  full  compliance  with  the 
requirements  of  the  policy  In  respect  to  the  time 
of  sudi  payment,  and  no  such  policy  shall  la 
any  case  be  forfeited  or  declared  forfeited  or 
lapsed  until  the  expiration  or  thirty  days  after 
the  mailing  of  such  notice.  Laws  1892,  chap. 
690.  i  92. 
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Conniel  for  the  plaintiff  do  not  claim  that 
the  facta  of  the  two  cases  are  in  any  respect 
distinguishable,  but  they  seek  to  draw  a  dis- 
tinction between  the  language  of  the  statute 
considered  in  the  Contcay  Case  and  the  stat- 
ute applicable  to  the  present  case.  The 
statute  under  consideration  in  the  former 
was  Laws  of  N.  Y.  1876,  chap.  341,  as 
amended  by  Laws  1877,  chap.  321;  the  stat- 
ute applicable  to  the  present  case  is  Laws 
of  N.  ¥.  1892.  chap.  090,  |  92.  This  last 
act  appears  to  be  a  compilation  and  revision 
of  all  the  insurance  laws  of  the  state,  and  S 
92  thereof  is  hut  an  embodiment  (with  cer- 
tain amendments)  of  the  provisions  of  the 
act  of  1876  as  amended  in  1877.  We  have 
compared  the  language  of  the  two  acts,  and 
are  unable  to  discover  any  difference  between 
them  that  at  all  affects  the  question  now  un- 
der consideration. 

"Ehren  if  the  'one  month's  grace'  allowed 
by  the  policy  for  the  payment  of  the  premi- 
um was  applicable  to  the  notes  (which  I  do 
not  think  is  so),  that  fact  would  not  aid  the 
plaintiff,  for  the  insured  did  not  offer  to 
pay  the  last  note  until  thirty-three  days  aft- 
er it  matured." 

In  the  second  opinion  the  court  said  that 
it  had  overlooked  that  counsel  had  claimed 
the  case  to  be  distinguishable  on  the  facta 
from  the  Oomcay  Case;  but  on  re-examin- 
ing the  CotHoay  Case  it  further  said  that  the 
question  of  notice  might  have  been  disposed 
of  on  the  ground  of  want  of  power  of  the 
agent  of  the  insurance  company  to  accept  * 
note — 

"But  we  are  now  equally  well  satisfied 
that  in  what  the  court  said  on  the  subject  of 
notice  in  the  last  part  of  the  opinion  it  in- 
tended to  and  did  decide  the  question  upon 
[408]the  assumption 'that  the  company  was  1x)und 
by  the  agent's  acceptance  of  a  time  note  for 
the  premium.  This  is  made  quite  clear  to 
our  minds  from  an  examination  of  the  record 
and  briefs  in  the  case,  copies  of  which  have 
been  furnished  us  by  counsel  for  the  defend- 
ant. 

"While  this  shows  the  views  of  the  court 
of  appeals  upon  the  construction  of  the  stat- 
ute, the  doubt  in  our  minds  is  whether,  un- 
der the  circumstances,  it  is  a  decision  of  the 
question  which  is  bindins  on  us.  See  Oar- 
roll  V.  Carroll,  16  How.  276-286  and  287,  14 
L.  ed.  936-941. 

"We  shall  not  decide  that  question,  as  we 
are  satisfied  that  if  the  construction  of  the 
New  York  statute  is  to  be  considered  as  res 
intcijra  the  notice  required  by  it  was  not 
applicable  to  the  notes  given  by  Banholzer 
for  part  of  the  September  premium.  The 
statute  was  no  doubt  enacted  for  the  benefit 
of  the  insured,  recognizing  the  fact  that 
very  often  they  were  people  who  were  neither 
experts  nor  systematic  m  business  matter*. 
and  therefore  liable  to  overlook  or  forget  the 
due  days  of  their  premiums  according  to  the 
terms  of  their  policies,  issued  perhaps  years 
before,  laid  away  and  seldom  examined  or 
referred  to ;  and  while  courts  are  usually  lib- 
eral in  protecting  the  assured  against  for- 
feitures, this  is  always  done  in  the  interest 
of  justice,  and  is  no  reason  why  any  strained 
ITS  IT.  8. 


or  forced  construction  should  be  placed  upon 
this  statute  which  would  be  unreasonable  or 
operate  oppressively  upon  the  insurers,  or 
which  was  not  within  the  legislative  intent." 

The  j^Iaintiff  in  error,  however,  assails  the 
conclusions  of  the  court.  It  asserts  the 
court  erred  in  its  construction  of  the  Contcay 
Case,  and  erred  in  its  independent  construc- 
tion of  the  New  York  statute. 

Granting,  arguendo,  the  correctness  of 
both  assertions,  the  validity  of  the  statute 
was  not  denied.  Its  validity  and  authority 
were  declared  and  its  meaning  was  first 
sought  in  a  decision  of  the  New  York  courtst 
and  then  confirmed  by  an  independent  care 
and  construction. 

We  think,  therefore,  that  the  cases  of 
Qlenn  v.  Oarth,  147  U.  S.  360,  37  L.  ed.  203, 
13  Sup.  Ct.  Rep.  350,  and  Lloyd  v.  Matthews, 
155  U.  S.  222,  39  L.  ed.  128,  16  Sup.  Ct  Rep. 
70,  apply,  and  on  their  authority  the  action 
should  be  dismissed  for  want  of  jurisdiction. 

And  it  is  so  ordered. 


•JOSEPHINE  DESERANT,  Administratrix  r40»] 
of  the  Estates  of  Henri  Deserant,  Jules 
Deserant,  and  Henri  Deserant,  Jr.,  Plff. 
in  Err., 

V. 

CERILLOS  COAL  RAILROAD  COMPANY. 

(See  8.  C.  Reporter's  ed.  409-421.) 

Question  for  jury— as  to  mine  eaplosion — 
erroneous  instructions— duty  as  to  venti- 
lation of  mine  and  keeping  it  clear  of 
standing  gas— effect  of  act  of  Congress. 

1.  The  place  of  an  explosion  In  a  mine,  and  It* 
cause,  and  what.  It  any,  negligence  the  owner 
Is  gnllty  of,  are  qaestlons  for  the  jnry,  when 
the  evidence  offered  requires  their  submission 
to  the  lary. 

2.  Instructions  as  to  the  duty  of  a  mine  owner 
with  respect  to  ventilation  of  the  mine  and 
keeping  It  clear  from  standing  gas  are  errone- 
ous, wben  tbey  are  so  loeonslsteDt  with  other 
Instructions  that  they  tend  to  eonfnalon  and 


NoTX. — ^«  to  tlie  statutory  duty  for  the  pro- 
tection and  taftiy  of  workmen  <»  utine*— -see 
Consolidated  Coal  ft  HIn.  Co.  t.  Floyd  (Ohio) 
25  ti.  H.  A.  848,  and  note. 

Rtatutory  duty  to  vtmtOate  and  keep  mtne  clear 
from  gat. 

Where  an  old  mine  has  the  statutory  oat- 
lets,  and  la  then  worked  farther  several  hun- 
dred feet  along  the  seams,  It  becomes  a  new 
mine,  and  an  outlet  for  ventilation  and  escape 
Is  required  by  tbe  Pennsylvania  act  of  1870. 
Com.  V.  Wllkesbarre  Coal  Co.  15  Mining  Rep. 
31.  29  Pblla.  I.eg.  Int.  218. 

Tbe  word  "mine,"  In  111.  Sees.  Laws  1883,  p. 
114,  providing  for  examination  for  lire  damp, 
witb  safety  lamp,  applies  to  a  place  wbere  tbe 
miners  are  working  In  a  mine,  although  not 
aciually  mining  coal  at  the  time.  Coal  Ran 
Coal  Co.  V.  Jones,  19  111.  App.  S65,  Reversed  In 
127  III.  8T9,  8  N.  B.  865,  20  N.  K.  80. 

Tbe  ventilation  law  of  Pennsylvania  of 
Uarch  S,  1S70,  does  not  apply  to  an  air  rMft 
until  a  communication  Is  formed  between  It  and 
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mliapprehendon,  am]  when  they  make  hli 
doty  relative  instead  of  abaolate,  as  required 
by  the  act  of  Congreia  of  March  8, 1891,  mak- 
ing the  test  what  a  reasonable  person  would 
do,  Instead  of  the  command  of  the  statute. 
•.  The  duty  of  a  mine  owner  as  to  ventilation 
of  bis  mine  and  keeping  It  clear  of  standing 
gas  Is  made  Imperative  by  the  act  of  Congress 
of  March  3,  1891,°and  the  consequence  of  neg- 
lecting It  cannot  be  excused  because  some 
workmen  may  disregard  Instructions. 

[No.  269.] 

drgued  April  Vt,  1900.    Deotdtd  May  S8, 
1900. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a  de- 
cision affirming  a  judgment  for  defendant  in 
an  action  for  damages  caused  by  the  explo- 
sion of  the  mine.     Reversed. 


See  same  case  below,  9  M.  M.  49S,  S6  PM. 
290. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nelll  B.  Field  argued  the  cause,  and, 
with  Mr.  Frank  W.  Clawiy,  filed  a  brief  for 
plaintiff  in  error: 

Instruction  No.  1  utterly  ignores  the  ex- 
istence of  the  statutory  duty  to  keep  the 
mine  free  from  standing  gas,  and,  taken  in 
connection  with  other  instructions  given  at 
the  request  of  the  defendant,  licensed  the 
jury  to  substitute  its  judgment  for  that  of 
Congress,  and  to  decide  that  it  would  not  be 
negligence  on  the  part  of  the  defendant  to 
permit  any  quantity  of  standing  gas  to  ac- 
cumulate in  the  mine,  proviaed  it  was 
marked  with  a  fire  mark. 

Sommer  v.  Carhon  Hilt  Coal  Co.  60  U.  S. 
App.  610,  89  Fed.  Rep.  66,  32  0.  C.  A.  166. 

The  master  owed  to  the  deceased  the  posi- 
tive duty  to  make  reasonable  efforts  to  sup- 
ply a  safe  mine,  with  proper  appliances  for 


the  mine,  where  such  shaft  Is  being  constmeted 
by  an  Independent  contractor,  and  the  mine 
owner  only  supervises  to  see  If  It  Is  according 
to  contract.  Welsh  ▼.  Lehigh  &  W.  Coal  Co. 
(Pa.)    3  Cent.   Bep.   386. 

Omission  of  a  corporation  operating  a  coal 
mine,  to  provide  the  means  of  ventilation  and 
to  adopt  the  precautions  required  by  W.  Va. 
Code  1891.  p.  909,  and  Acts  188T,  chap.  2B0, 
to  keep  the  mine  free  of  standing  gas.  Is  negli- 
gence which  renders  It  liable  to  an  employee  for 
Injury  resulting  from  such  omission  of  duty. 
<jrabam  v.  Newburg  Orrel  Coal  &  Coke  Co.  38 
W.  Va.  278,  18  8.  B.  S84. 

And  the  neglect  of  a  mine  owner.  In  the  ab- 
eence  of  any  excuse,  so  to  ventilate  his  mine 
"as  to  dilute,  render  harmless,  and  expel  all 
noxious  and  poisonous  gases  In  all  working 
pnrts,"  as  required  by  Iowa  Code,  |  2488,  ds 
nettllgence  entitling  an  employee  to  recover  for 
Injuries  caused  thereby,  although  no  penalties 
are  provided  for  Its  violation.  Mosgrove  v. 
Zlmbleman   Coal   Co.    (Iowa)    81   N.   W.   227. 

So,  a  mining  company  wilfully  neglecting  to 
prevent  accumulation  of  gas,  as  required  by  the 
Illinois  act  of  July  1,  1887.  Is  liable  for  Inju- 
ries to  an  employee  caused  thereby.  Muddy 
Valley  Mln.  &  Mfg.  Co.  v.  Phillips.  39  III.  App 
376. 

And  that  the  ventilation  required  by  8B  ft 
36  Vict.  chap.  73,  would  have  coat  an  outlay 
of  £200,  will  not  excuse  the  agent  unless  he 
pointed  out  the  alterations  required,  to  the 
owners,  and  demanded  the  same.  Hall  v.  Hop- 
wood.  15  Mining  Rep.  42,  49  L.  J.  H.  C.  N.  & 
17,  41  h.  T.  N.  8.  797. 

Under  18  ft  19  Vict.  chap.  108,  I  4,  requir- 
ing ventilation  constantly  If  a  colliery  "be 
worked,"  the  suspension  of  actual  work  from 
Saturday  to  Monday  will  not  suspend  the  re- 
quirements as  to  ventilation  during  that  time. 
Knowles  v.  Dickinson.  2  El.  ft  El.  705.  29  L.  J. 
H.  C.  N.  S.  136,  6  Jur.  N.  8.  678.  8  Week.  Rep. 
411. 

And  under  23  ft  24  TIct  chap.  161,  an  act 
(or  the  regulation  and  Inspection  of  mines,  so 
much  of  the  mine  must  be  kept  ventilated  as 
to  render  the  working  places  safe.  Brough  T. 
Homfray,  15  Mining  Rep.  6.  L.  R.  3  Q.  B.  771, 
87  I..  J.  M.  C.  N.  8.  177.  16  Week.  Rep.  1123, 
9  Be»t  ft  3.  402. 

The  duty  imposed  on  operators  of  coal  mines 
by  Wash.  Laws  1801.  chap.  81,  to  take  the 
measures  therein  prescribed  to  secure  proper 
ventilation,  Is  a  positive  one.  and  cannot  be 
delegated  to  a  snbordlnate  so  as  to  relieve  the 
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master  from  liability  (or  Injuries  to  another 
servant  caused  by  Its  omission.  Sommer  v. 
Carbon  Hill  Coal  Co.  69  V.  8.  App.  519,  80 
Fed.  Rep.  64,  82  C.  C.  A.  156. 

But  a  mining  company  providing  a  compe- 
tent boss,  as  required  by  Pa.  act  March  8, 
1870,  la  not  liable  for  the  death  of  a  miner 
from  an  explosion  caused  by  the  negligence  o( 
such  boss  in  (ailing  to  ventilate,  as  he  was  a 
fellow  servant.  Delaware  ft  H.  Canal  Co.  t. 
Carroll,  89  Pa.  874. 

And  the  same  was  held  under  Pa.  act  April 
28.  1877.  Redstone  Coke  Co.  v.  Roby,  116  Fa. 
364,  8  Atl.  693. 

Under  Pa.  act  1870,  (or  Teatllatloo  o(  mines, 
where  a  competent  superintendent  and  proper 
machinery  were  provided,  the  company  was 
held  not  liable  for  the  death  of  one  boss  through 
the  act  of  another  boss  In  slowing  down  the 
ventilator,  causing  Are  damp,  as  this  was  the 
act  of  a  fellow  servant.  Lehigh  Valley  Coal 
Co.  V.  Jones,  86  Pa.  432. 

An  employee  In  a  mine  has  the  right  to  as- 
sume. In  the  absence  of  knowledge  to  the  con- 
trary, that  his  employer  has  complied  with  the 
provisions  of  Iowa  Code,  i  2488,  requiring  suffi- 
cient ventilation  to  render  harmless  all  noxious 
gases,  or  to  expel  them  from  the  mine.  Mos- 
grove T.  Zlmbleman  Coal  Co.  (Iowa)  81  N.  W. 
227. 

But  the  (allure  ot  an  employee  to  exercise 
ordinary  care  will  preclude  him  (rom  maintain- 
ing the  cause  ot  action  given  by  Ohio  Rev.  Stat. 
i  301,  for  any  direct  damage  occasioned  by  any 
violation  of,  or  wilful  failure  to  comply  with, 
the  statute  making  It  the  duty  of  the  operator 
of  a  coal  mine  to  keep  the  same  free  from 
standing  gas,  and  requiring  working  places  to 
be  carefully  examined  every  morning,  with  a 
safety  lamp,  before  the  workmen  are  allowed  to 
enter.  Krause  v.  Morgan,  63  Ohio  St.  26,  40 
N.  B.  886. 

Where  the  men  had  worked  at  the  plaec 
some  two  or  three  hours  with  an  open  lamp  be- 
fore an  accident  occurred,  this  showed  that 
the  failure  to  examine  the  place  with  a  safe- 
ty lamp  In  the  morning,  as  required  by  statute, 
In  no  manner  contributed  to  the  accident. 
Coal  Run  Coal  Co.  v.  J(Mies,  127  III.  879,  8  N. 
E.  865,  20  N.  B.  89. 

Workmen  stopping  up  an  airway  of  a  mine 
for  their  employer,  who  Is  contesting  the  right 
of  property  with  another,  were  not  guilty  of 
felony  under  7  ft  8  Geo.  IV.  chap.  30,  If  ther 
did  not  know  that  the  act  of  their  master  was 
malicious.     Reg.  v.  James,  8  Car.  ft  P.  181. 
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■entilatlon,  in  which  to  do  the  work  of  the 
Raster,  and  to  make  like  effortB  to  keep  the 
nine  and  the  ventilating  appliances  in  a  safe 
ondition. 

Uough  V.  Teaaa  <£  P.  R.  Co.  100  U.  6.  218, 
!5  L.  ed.  615;  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  S.  652,  20  L.  ed.  760,  «  Sup.  Ct.  Rep. 
590;  Mather  v.  Rillston,  156  U.  S.  398,  39  L. 
!d.  470,  15  Sup.  Ct.  Eep.  404;  Western  Coal 
e  3tiH.  Co.  V.  Ingraham,  36  U.  S.  App.  1,  70 
Fed.  Kep.  219,  17  C.  C.  A.  71;  Western  Coal 
£  Min.  Co.  V.  Berberich,  94  Fed.  Rep.  333,  36 
::.  C.  A.  364 ;  Ootcen  v.  Bush,  40  U.  S.  App. 
M9,  76  Fed.  Rep.  349,  22  C.  C.  A.  196;  Tew- 
la  <£  P.  R.  Co.  V.  Barrett,  166  U.  S.  617,  41 
L..  ed.  1136,  17  Sup.  Ct.  Rep.  707. 

Where  there  is  combined  negligence  of  em- 
)loyer  and  fellow  servant,  the  employer  is 
iable  for  injury  inflicted  in  the  course  of 
:he  employment. 

Orand  Trunk  R.  Co.  r.  Cummings,  106  tJ. 
3.  701,  27  L.  ed.  267,  1  Sup.  Ct.  Rep.  493. 

If  there  are  increased  perils  in  the  busi- 
ness by  reason  of  defective  appliances,  or 
jtherwise.  known  to  the  master,  or  for  which 
lie  is  responsible,  and  unknown  to  the  serv- 
unt,  if  the  latter  is  injured  thereby  and  the 
latter  is  free  from  negligence,  the  master  is 
liable 

Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  S. 
572,  42  L.  ed.  1191,  18  Sup.  Ct.  Rep.  777; 
BehM  V.  .Irniour,  58  Wis.  1.  15  N.  W.  806; 
Orand  Trunk  R.  Co.  v.  Cummings,  106  U.  S. 
roi,  27  L.  cd.  267,  1  Sup.  Ct.  Rep.  493;  Cer- 
rillos  Coal  It.  Co.  v.  Deserant,  9  N.  M.  49,  49 
Pac.  SIO;  The  Joseph  B.  Thomas,  81  Fed. 
Rep.  578:  ^^onsarrat  v.  Keegan,  68  tJ.  S. 
App.  377.  87  Fed.  Rep.  849.  31  C.  C.  A.  255; 
New  York,  .V.  B.  £  H.  R.  Co.  ▼.  O'Leary,  93 
Fed.  Rep.  741. 

•  Instruction  No.  11  is  clearly  erroneous  be- 
cause it  wns  based  on  a  supposed  or  conjec- 
tural state  of  facts  of  which  there  is  no  evi- 
dence. 

Uerohanls'  Mut.  Ins.  Co.  v.  Baring,  20 
Wall.  161,  22  L.  ed.  251;  Michigan  Insur- 
ance Bonk  T.  Eldred,  9  Wall.  553,  19  L.  ed. 
766 ;  Jones  v.  Van  Benthuysen,  103  U.  S.  87, 
26  L.  ed.  477 ;  St.  Louis,  I.  M.  i  8.  R.  Co. 
T.  Spencer,  36  U.  S.  App.  229,  71  Fed.  Rep. 
93,  18  C.  C.  A.  114;  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Houston,  95  U.  S.  697,  24  L.  ed.  542; 
Northtccstci-n  Mut.  L.  Ins.  Co.  v.  Stevens,  36 
U.  S.  App.  401,  71  Fed.  Rep.  203,  18  C.  C.  A. 
107 :  A'etP  York,  N.  H.  &  B.  R.  Co.  v.  Bless- 
ing, 35  U.  S.  App.  208,  67  Fed.  Rep.  281,  14 
CCA.  304;  Boston  d  M.  R.  Co.  v.  McDuf- 
fey,  51  U.  S.  App.  111.  79  Fed.  Rep.  942,  25 
C  C  A.  247;  Chicago  v.  Robbins,  2  Black, 
429,  17  L.  cd.  304;  Keyser  v.  Hitz,  133  U.  8. 
147,  33  L.  ed.  536,  10  Sup.  Ct.  Rep.  290; 
Blackburn  v.  Crauford,  3  Wall.  194,  18  L. 
ed.  194;  Northern  P.  R.  Co.  v.  Paine,  119  U. 
S.  561,  30  L.  ed.  513,  7  Sup.  Ct  Rep.  323. 

Mr.  Robert  Dnmlap  argued  the  cause 
and,  with  Messrs.  E.  D.  Kenna  and  R.  E. 
Twitchell,  filed  a  brief  for  defendant  in  er- 
ror: 

It  is  not  proper  to  single  out  any  one 
clause  or  paragraph,  but  the  charge  should 
be  examined  as  a  whole,  and  one  instruction 
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or  paragraph  must  be  yiewed  in  the  light  of 
others  given. 

Congre'as  <t  E.  Spring  Co.  y.  Edgar,  99  U. 
S.  G59,  25  L.  ed.  491. 

Instruction  No.  1,  set  out  in  the  14th  as- 
signment, was  proper  in  itself  and  is  in  au;- 
cordance  with  the  well-settled  law.  It  ia 
also  to  be  read  in  connection  with  the  other 
instructions  given.  It  is  correct  as  a  gener- 
al proposition. 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Wagner,  33 
Kan.  660,  7  Pac.  204;  Uayden  v.  Smithville 
Mfg.  Co.  29  Conn.  548. 

The  nth  instruction  is  proper  under 
plaintiff's  theory  and  contentions.  Exam- 
ined in  connection  with  the  undisputed 
facts,  it  could  not  be  held  erroneous.  It 
was  established  that  gas  -was  likely  to  accu- 
mulate in  different  places,  and  that  the  pre- 
caution adopted  against  danger  was  the  fire 
signals,  and  this  was  well  known  to  the  de- 
ceased, and  vtaa  the  usual  precaution. 

Berths  V.  Gaston  Oas  Coal  Co.  27  W.  Va. 
285,  55  Am.  Rep.  304;  Perigo  v.  Chicago,  R. 
I.  d  P.  R.  Co.  52  Iowa,  270,  3  N.  W.  43; 
Wells  V.  Burlington,  C.  R.  d  N.  R.  Co.  66 
Iowa.  620,  9  N.  W.  364;  Assop  v.  Yates,  2 
Hurlst.  &  N.  768. 

*Mr.   Justice   McKeBaa  -delivered    the[409] 
opinion  of  the  qourt: 

This  action  is  consolidated  of  three, 
brought  by  plaintiff  in  error,  who  was  plain- 
tiff in  the  court  below  and  may  be  so  called 
*here,  as  administratrix  of  the  estates  re-[410] 
spectively  of  her  husband,  Henri  Deserant, 
and  her  sons  Jules  Deserant  and  Henri  Dese- 
rant, Jr. 

The  actions  were  for  damages  for  the 
deaths  of  her  said  intestates  by  an  explosion  . 
in  a  mine  owned  by  defendant,  and  which 
explosion  was  alleged  to  have  been  caused 
by  the  negligence  of  plaintiff  in  error.  The 
action  was  based  upon  a  statute  of  New  Mex- 
ico, which  gives  an  action  for  damages  to 
the  personal  representatives  of  a  person 
whose  death  is  caused  by  the  wrongful  act 
of  another,  if  the  person  causing  the  injury 
would  have  been  liable  to  an  action  for  dam- 
ages if  death  had  not  ensued. 

There  were  two  trials,  both  by  jury,  in  the 
district  court  of  the  territory.  The  first  re- 
sulted in  a  verdict  and  judgment  for  plain- 
tiff. They  were  reversed  by  the  supreme 
court  of  the  territory.  9  N.  M.  49,  49  Pac. 
807.  The  second  resulted  in  •  verdict  and 
judgment  for  defendant.  They  were  affirmed 
by  the  supreme  court  of  the  territory.  0 
N.  M.  495,  66  Pac.  290.  This  writ  of  error 
was  then  sued  out. 

There  is  no  dispute  about  the  explosion  or 
that  the  deaths  of  plaintiff's  intestates  were 
caused  by  it.  The  dispute  is  as  to  the  cause 
of  the  explosion  and  the  responsibility  of 
defendant  for  it. 

The  evidence  presents  long  and  elaborate 
descriptions  of  the  mine,  with  its  "slopes,  air 
shafts,  entries,  cross  cuts,  air  courses,  con- 
duits, and  break  throughs." 

We  do  not  think  that  it  is  necessary  to  re- 
peat the  descriptions.  There  is  no  contro- 
versy about  them.    The  issue  between  the 
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parties  is  as  to  the  amount  and  sufficiency 
of  ventilation,  its  obstruction,  the  accumula- 
tion of  explosive  gases,  their  negligent  igni- 
tion, whether  by  a  fellow  servant  of  plain- 
tiff's intestates  or  by  a  representative  of  the 
defendant,  making  it  liable,  or  whether  the 
explosion  was  of  powder  accidentally  ig- 
nited. 

The  method  of  ventilation  was  by  ma- 
chinery causing  a  circulation  of  air  through 
the  mine  and  up  to  the  face  of  the  working 
places,  for  the  purpose  of  rendering  harmless 
or  expelling  the  noxious  gases. 

It  IS  contended  by  plaintiff  that  the  ma- 
chinery was  insufficient  for  that  purpose, 
.  the  employees   of  the  defendant  inefficient 

[411]*and  negligent,  and  that  the  air  shafts  had 
been  permitted  to  become  obstructed,  where- 
by gases  accumulated,  and  stood  in  the  mine 
and  exploded  on  the  27th  of  February,  1805, 
causing  the  deaths  of  plaintiff's  intestates. 

The  means  of  ventilation  was  a  fan  at  the 
entrance  of  the  mine,  which  by  its  revolu- 
tions exhausted  the  air  in  the  mine,  and  out- 
side air  rushed  in  and  through  the  passages 
of  the  mine,  and  was  directed  where  desired 
by  means  of  curtains  called  "brattices." 

It  is  claimed  there  were  defects  in  those 
appliances,  whereby  there  were  leaks  in  the 
circulation  of  the  air,  and,  besides  that,  water 
had  been  allowed  to  accumulate  in  the  fourth 
left   air   course,   which   so   interrupted  the 

auantity  of  air  which  passed  into  room  8  of 
tie  fourth  left  entry  that  the  air  did  not  go 
to  the  face  of  that  room,  but  feebly  passed 
around  the  brattice  at  a  distance  of  12  or  14 
feet,  thus  permitting  the  accumulation  of  a 
dangerous  body  of  gas,  until  it  passed  be- 
yond the  danger  signals,-  which  may  have 
'  been  put  into  the  room  by  the  fire  boss,  and 
that  Donahoe.  the  day  foreman,  and  Flick 
and  Kelly,  all  miners,  entered  tiie  room  on 
the  day  of  the  explosion,  with  naked  lamps, 
and  ignited  the  gas  before  they  saw  or  had 
an  opportunity  to  see  the  danger  signal.  The 
employees  of  the  mine  consisted  of  miners, 
rope  riders,  mule  drivers,  track  men,  and 
"company  men."  The  latter  were  paid  by 
the  day,  and  worked  under  the  order  and  im- 
mediate supervision  of  the  foreman  or  pit 
boss,  while  the  miners  were  paid  by  the  ton, 
and  were  subject  to  general  supervision  by 
the  foreman.  Besides  these,  there  was  a 
mine  superintendent,  day  foreman  or  pit 
boss,  night  foreman  or  pit  boss,  day  fire  boss 
and  night  boss.  There  was  also  a  mine  in- 
spector, who  lived  in  Kansas,  and  periodical- 
ly visited  the  mine  and  other  mines  owned 
by  defendant. 

It  is  claimed  that  the  mine  foreman  and 
fire  bosses  knew  of  the  gas  in  room  8,  and 
that  the  deceased  miners  did  not  know  it, 
nor  4iave  means  of  knowing  it. 

The  mine  was  inspected  day  and  night  re- 
spectively by  the  day  and  night  fire  bosses, 
and  it  was  the  duty  of  each  to  advise  each 
miner  as  he  came  in  of  the  condition  of  his 
working  place,  and  no  miner  was  permitted 
into  the  mine  to  work  until  so  advised.         ! 
[412]    •The  gas  is  explosive  when  mixed  with  cer- 1 
tain  proportions '  of  atmospheric  air.     It  is  { 
liirht«-  uian  air,  and  therefore  dispelled  by 
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a  current  of  air,  and  this  was  the  means  ne» 
essary  to  be  employed  to  disperse  the  gas. 
The  gas  when  it  explodes  moves  against  th« 
opposing  current  of  air.  In  other  worda^ 
ex)iendtf  its  force  in  the  direction  from  whidi 
the  air  comes. 

On  Sunday  night  Kilpatriek,  the  foreman, 
discovered  enough  gas  in  room  8  to  crack  his 
safety  lamp,  but  he  did  not  regard  it  as  suffi- 
cient to  mark  the  place  dangerous. 

On  Monday  morninq;  ( the  explosion  was 
on  Wednesday)  the  day  fire  boss  found  gas 
in  room  8,  and  put  a  danger  mark  above  the 
last  cross  cut,  but  did  not  go  back  to  the 
room  again,  although  lie  knew  that  it  was 
one  of  the  worst  rooms  in  the  mine  for  gas. 
He  testilied  that  he  considered  the  danger 
mark  suflicient. 

On  Monday  night  before  the  explosion. 
Bay,  the  night  fire  boss,  was  at  the  face  of - 
room  8,  and  found  no  fire  marks,  but  found 
a  little  gas,  and  put  fire  marks  in  the  room. 
He  inspected  the  mine  on  Tuesday,  but  did 
not  visit  room  8. 

Donahoe,  mine  foreman.  Flick  and  Kelly, 
two  "company  men,"  were  killed  by  the  ex- 
plosion, and  their  bodies  were  found  in  or 
near  room  8. 

The  conclusion  which  plaintiff  claimed  to 
he  established  by  the  evidence  is,  that  Flick 
and  Kelly  went  with  Donahoe,  under  whose 
direction  they  worked,  into  room  8  with 
naked  lights,  and  that  an  explosion  was 
caused  by  the  gas  in  the  room  coming  in  con- 
tact with  the  lights. 

The  defendant,  on  the  contrary,  contended 
that  the  "explosion  was  of  some  kind  or  oth- 
er at  or  in  the  neighborhood  of  room  16  in 
the  fourth  left  entry  of  the  mine,  where  the 
deceased  were  working  as  coal  miners."  It 
is  claimed  that  the  cause  of  the  explosion  is* 
altogether  of  conjecture  and  surmise,  and 
that  the  greatest  evidence  or  effect  of  explo- 
sion and  fire  appeared  in  the  neighborhood 
of  rooms  16  and  17,  in  the  entry  way  there- 
about, and  that  some  powder  cans  were  found 
exploded,  and  coal  dust  was  found  coked  on 
some  of  the  pillars  on  the  back  of  a  car,  and 
a  car  loaded  with  coal  was  moved  several 
feet  off  the  track.  It  is  hence  conjectured 
that  the  explosion  *was  caused  by  some  nog-[41S) 
ligent  or  accidental  ignition  of  powder  which 
instantly  set  fire  to  the  coal  dust,  which 
more  or  less  impregnated  the  air  and  the  en- 
try ways,  and  of  particles  of  gas  which  might 
be  found  in  the  hollows  and  crevices ;  so  that 
death  would  be  caused  by  concussion,  or  by 
the  after  damp  caused  by  the  explosion.  Oir 
it  is  conjectured  again  that  the  explosion 
mii;ht  have  been  caused  by  some  miner,  while 
working,  suddenly  striking  a  seam  or  body 
of  gas,  which  was  ignited  by  his  light,  and 
thus  ignited  powder  near  at  hand. 

At  the  c1o«e  of  the  testimony  the  plaintiff 
and  the  defendant  asked  for  peremptory  in- 
structions for  their  respective  sides,  which 
was  refused. 

The  assignments  of  error  are  based  on  ex- 
ceptions to  evidence  and  on  exceptions  to  in- 
structions. 

In  passing  on  the  case  the  supreme  court 
of  the  territory  said  that  it  was  "imnecev 
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Mry  for  us  to  consider  the  objections  urged 
to  the  instructions  given  by  the  court  below. 
In  our  opinion  they  were  all  in  favor  of  the 
plaintiff,  as  the  court  should  have  granted 
the  motion  of  the  defendant,  and  instructed 
the  jury  to  find  the  defendant  not  guilty." 
In  support  of  this  conclusion  it  stated  the 
theory  of  the  plaintiff  to  be  that  the  explo- 
sion was  caused  by. an  "accumulation  of  wa- 
ter previous  to  the  explosion  in  a  low  place 
in  tiie  fourth  left  air  course, — a  sufficient 

?|uantity  of  pure  air  was  not  going  to  the 
ace  of  the  workings  in  the  fourth  left  entry 
to  remove  and  expel  the  noxious  gases ;  that 
Kelly  and  Flick,  who  were  company  men,  that 
is,  men  who  were  paid  by  the  day  and  not 
according  to  what  work  they  di4,  acting  un- 
der instructions  from  Donahoe,  the  day  pit- 
boss,  went  with  him  or  by  his  direction  into 
room  8  to  remove  a  railroad  track,  carrying 
naked  lights,  and  that  such  lights  set  fire 
to  the  gas  which  had  accumulated  there  by 
reason  of  the  insufficiency  of  air,  and  caused 
the  explosion.  This  theory  is  purely  spec- 
ulative, and  is  not  supported  by  the  evidence. 
It  cannot  be  positively  proved  what  was  the 
initial  point  of  the  explosion  or  what  caused 
U.  In  fact,  the  evidence  goes  to  show,  from 
measurements  taken  at  various  times  by  the 
superintendent  of  the  mine,  the  pit-boss,  and 
the  United  States  inspector,  that  sufficient 
[414]air  was  going  through  the  fourth  *air  course 
and  mine  to  make  it  safe.  Indeed,  the  evi- 
dence goes  further,  and  shows  that  after  the 
explosion  and  on  the  day  of  the  investigation 
by  the  coroner's  jury,  and  while  much  of  the 
dibris  caused  by  the  explosion  was  still  in 
the  fourth  left  air  course,  a  sufficiency  of  air 
was  passing  through  it  over  the  water  and 
d4bri9  through  the  low  place,  which  is 
claimed  by  the  plaintiff  to  have  been  ob- 
structed by  water,  for  the  proper  ventilation 
of  the  entry  and  its  rooms  and  the  expulsion 
of  all  harmful  gases,  and  for  the  men  and 
animals  working  there  at  the  time  of  the 
explosion.  There  is  no  evidence  that  the 
condition  of  the  fourth  left  air  course  was 
the  direct  or  proximate  cause  of  the  explo- 
sion, and  for  the  plaintiff  to  recover  this 
must  be  proved  by  a  preponderance  of  evi- 
dence." 

The  court  also  held  that  Flick,  Kelly,  and 
Donahoe  were  fellow  servants  of  the  de- 
ceased; therefore,  if  the  contention  of  the 
plaintiff  was  true,  that  the  gas  was  ignited 
by  their  negligence,  the  defendant  had  no 
cause  of  action. 

We  have  read  the  evidence,  and  we  cannot 
concur  with  the  supreme  court  of  the  terri- 
tory that  the  trial  court  "should  have 
granted  the  motion  of  the  defendant,  and  in- 
structed the  jury  to  find  the  defendant  not 
guilty."  It  was  for  the  jury  to  determine 
from  the  evidence  the  place  of  the  explosion 
and  itB  cause,  and  what,  if  any,  negligence 
the  defendant  was  guilty  of,  and  the  evi- 
dence offered  on  the  issues  required  the  sub- 
mission of  those  questions  to  the  jury. 

The  effect  of  the  act  of  Flick,  Kelly,  and 
Donahoe  we  will  consider  hereafter. 

The  trial  court,  in  giving  instructions  to 
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the  JU17,  read  section  6  of  the  act  of  Con- 
gress of  March  3,  1891,  which  is  as  follows: 

"By  section  6  of  an  act  of  Congress,  ap- 
proved March  3,  1891  [26  Stet.  at  L.  1104, 
chap.  564],  it  is  provided  as  follows: 

'Sec.  U.  That  the  owners  or  managers  of 
every  coal  mine  at  a  depth  of  one  hundred 
feet  or  more  shall  provide  an  adequate 
amount  of  ventilation  of  not  less  than  fifty- 
five  cubic  feet  of  pure  air  per  second,  or 
thirty-three  hundred  cubie  feet  per  minute, 
for  every  fifty  men  at  work  in  said  mine  and 
in  like  proportion  for  a  greater  number, 
which  air  shall  by  proper  'appliances  or  ma-[41S] 
chinery  be  forced  through  such  mine  to  the 
face  of  each  and  every  working 'place  so  as 
to  dilute  and  render  harmless  and  -  expel 
therefrom  the  noxious  or  poisonous  gases, 
and  all  workings  shall  be  kept  clear  of  stand- 
ing gas.' " 

The  court  then  instructed  the  jury  as  fol- 
lows: 

"If,  therefore,  the  jury  believe  from  the 
evidence  that  the  defendant,  the  Cerillos 
Coal  Railroad  Compai^,  was  operating  a 
coal  mine  at  a  depth  of  more  than  100  feet 
below  the  surface  of  the  earth,  and  that  the 
plaintiff's  intestates  respectively  were  em- 
ployed by  the  defendant  in  the  operation  of 
said  coal  mine,  it  was,  by  reason  of  said  act 
of  Congress,  the  duty  of  the  defendant  to 
provide  an  adequate  amount  of  ventilation 
of  not  less  than  35  cubic  feet  of  pure  air  per 
second  and  3,300  cubic  feet  per  minute  for 
every  fifty  men  who  worked  in  said  mine, 
which  air  should  have  been,  by  proper  appli- 
ances or  machinery,  forced  through  such 
mine  to  the  face  of  each  and  every  working 
place  therein,  so  as  to  dilute  uid  render 
harmless  and  expel  therefrom  the  noxious 
or  poisonous  gases,  and  all  workings  of  such 
mine  should  have  been  kept  clear  of  stand- 
ing gas  in  dangerous  quantities;  and  if  the 
jury  believe  from  the  evidence  that  the  de- 
fendant, the  Cerillos  Coal  Railroad  Com- 
pany, failed  or  neglected  to  provide  an  ade- 
quate amount  of  ventilation  so  as  to  dilute 
and  render  harmless  and  expel  from  the  said 
mine  the  noxious  poisonous  gases  which  were 
generated  therein,  or  to  keep  the  working 
places  of  said  mine  clear  of  standing  gas, 
such  failure  on  the  part  of  tiie  defendant 
may  be  considered  by  the  jury  as  evidence  of 
n^ligence  on  the  part  of  the  defendant. 

"9.  K^ligence  is  defined  to  be  the  omis- 
sion to  do  something  which  a  reasonabi* 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  af- 
fairs, would  do,  or  the  doing  something 
which  a  prudent  and  reasonable  man  would 
not  do.  It  must  be  determined  in  all  cases  . 
by  reference  to  the  situation  and  Icnowledge 
of  the  parties  and  all  the  attending  circum- 
stances. If  an  occupation  attended  with 
danger  can  be  prosecuted  by  proper  precau 
tions  without  fatal  results,  such  precautions 
must  be  taken  by  the  promoters  of  the  pur- 
suit *or  employers  of  laborers  therein.  All[410] 
occupations  producing  articles  or  works  of 
necessity,    utility,   or   convenience  may   un- 
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doubtedly  be  caiTied  on,  and  competent  per- 
■ona,  familiar  with  the  business  amd  having 
sufficient  skill  therein,  may  properly  be  em- 
ployed upon  them,  but  in  such  cases  where 
the  occupation  is  attended  with  danger  to 
life  or  limb,  it  is  incumbent  on  the  promoters 
thereof,  and  the  employers  or  others  thereon, 
to  take  all  reasonable  and  needed  precautions 
to  secure  safety  to  the  persons  engaged  in 
their  prosecution,  and  for  any  negligence  in 
this  respect  from  which  injury  follows  to 
the  persons  engaged,  such  promoters  and  em- 
ployers may  be  held  responsible  and  mulcted 
to  the  extent  of  the  injury  inflicted,  if  any. 
Occupations,  however  important,  which  can- 
not be  conducted  without  necessary  danger 
to  life,  body,  or  limb,  should  not  be  prose- 
cuted at  all  without  reasonable  precautions 
against  such  dangers  afforded  by  science. 
"Ae  necessary  danger  attending  them  should 
operate  as  a  prohibition  of  their  pursuit 
without  such  safeguards.  Indeed,  it  may  be 
laid  down  as  a  legal  principle  that  in  all  oc- 
cupations attended  with  great  and  unusual 
danger  there  must  be  used  all  appliances 
readily  attainable  known  to  science  for  the 
prevention  of  accidents,  and  that  a  neglect 
to  provide  such  readily  attainable  appli- 
ances, and  to  keep  the  same  in  fit  and  suit- 
able condition,  will  be  regarded  as  proof  of 
culpable  negligence. 

"10.  I  charge  you,  gentlemen,  that  it  is 
the  duty  of  the  master  to  use  reasonable  care 
and  diligence  to  provide  a  reasonably  safe 
place  in  which  his  servants  shall  perform 
their  respective  duties,  and  also  to  use  rea- 
sonable care  and  diligence  to  provide  reason- 
ably safe  appliances  for  the  protection  of  his 
servants,  and  to  use  reasonable  care  and  dili- 
gence to  keep  such  appliances  in  a  reasonably 
safe  condition  for  the  protection  of  his  serv- 
ants; and  the  master  cannot,  by  the  delega- 
tion of  any  part  of  his  duty  to  an  agent  or 
servant,  relieve  himself  of  responsibility  .for 
injuries  to  his  servants  arising  from  the 
neglect  of  this  duty.  Any  agent  or  servant 
of  the  master,  appointed  by  him  for  the  pur- 
pose of  looking  to  the  safety  of  such  appli- 
ances without  regard  to  the  rank  or  station 
of  such  agent  or  servant,  is  the  representa- 
(417]tive  of  the  master  for  such  purpose,  'and  the 
negligence  of  any  such  agent  or  servant  in 
such  matters  is,  in  contemplation  of  the  law, 
the  negligence  of  the  master,  and  the  master 
is  liable  for  any  damage  occasioned  thereby. 

"11.  Although  you  may  believe  from  the 
evidence  that  the  fellow  servants  of  the  de- 
ceased by  their  negligence  contributed  to  the 
bringing  about  of  the  explosion  in  which  de- 
ceased were  killed,  yet,  if  you  also  believe 
from  the  evidence  that  the  negligence  of  de- 
fendant also  contributed  to  the  same  result, 
you  must  find  a  verdict  in  favor  of  the 
plaintiff,  unless  you  believe  from  the  evi- 
dence that  plaintiff's  intestates,  or  one  of 
them,  knew,  or  had  means  of  knowledge,  of 
such  negligence  of  defendant,  and,  notwith- 
standing such  knowledge  or  means  of  knowl- 
edge, continued  to  work  in  the  mine  of  de- 
fendant. 

"12.  The  law  requires  that  the  defendant 
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shall  keep  the  workings  in  its  mine  clear  of 
standing  gas,  and  if  yon  believe  from  the  evi- 
dence the  defendant  failed  to  keep  the  work- 
ings in  its  mine  clear  of  sttmding  gas,  and 
that  such  failure  contributed  to  the  deaths 
of  the  deceased,  then  you  are  justified  in  l>e- 
lieving  defendant  guilty  of  negligence,  and 
you  must  find  a  verdict  in  favor  of  the  plain- 
tiff, unless  you  believe  from  the  evidence  that 
the  plaintiff's  intestates  or  one  of  them  knew 
of  the  existence  of  such  gM  and  continued 
to  work  in  the  mine  of  defendant  with  such 
knowledge. 

"13.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff's  intestates  knew  or  had 
reason  to  know  that  dangerous  bodies  of  gas 
were  permitted  to  accumulate  in  the  open 
places  of  defendant's  mine  and  to  remain  for 
a  period  of  thirty-six  hours  or  more,  without 
any  effort  on  the  part  of  the  agents  and  the 
servants  of  defendant  to  move  the  same,  and 
that  no  precautions  against  the  explosion  of 
such  gases  were  accustomed  to  be  taken  ex- 
cept to  mark  the  open  place  where  such  gaa 
might  he  with  a  danger  mark,  and  plaintiff's 
intestates,  notwithstanding  such  knowledge 
or  means  of  knowledge,  continued  to  work  in 
said  mine,  the  plaintiff's  intestates  thereby 
assumed  the  risk  incident  to  such  methoil, 
and  cannot  recover  if  their  fellow  servants 
ignited  such  gas  by  going  over  or  disregard- 
ing such  fire  mark. 

*"14.  If  you  believe  from  the  evidence  thatC  4 18] 
the  explosion  originated  in  room  8  of  the 
fourth  left  entry  of  the  mine  in  consequence 
of  the  accumulation  in  said  room  of  a  body 
of  dangerous  gas,  merely  guarded  by  a  flre 
mark  or  danger  signal  for  ttiirty-six  or  forty- 
eight  hours  before  the  explosion,  and  that 
plaintiff's  intestates  did  not  consent  or  agree 
to  work  in  said  mine  with  places  dangerous 
because  of  gas  merely  guarded  by  fire  marks 
or  danger  signals  for  thirty-six  or  forty-eight 
hours,  then  plaintiff  is  entitled  to  recover  in 
each  case,  although  you  may  also  believe 
that  said  body  of  dangerous  gas  was  ignited 
by  the  negligence  of  fellow  servants  of  plain- 
tiff's intestate*." 

The  main  charge  of  the  court  was  not  ob- 
jected to.  The  objections  were  to  certain 
instructions  given  at  the  request  of  the  de- 
fendant. 

They  were  as  follows; 

"1.  The  jury  are  instructed  that  what  was 
required  of  the  defendant  in  the  conduct  of 
its  mining  business,  in  caring  for  the  miners 
employed  by  and  engaged  in  working  its 
mine,  was  the  adoption  and  use  of  appliances 
and  methods  reasonably  sufficient  for  the  pro- 
tection of  the  miners  against  any  dangers  at- 
tending the  operation  of  its  mine  that  were 
obvious  or  might  with  reasonable  diligence 
have  become  known;  and,  in  the  absence  of 
evidence  to  the  contrary,  it  is  presumed  that 
the  defendant  performed  its  entire  duty  to- 
wards the  miners  in  that  respect." 

"6.  Although  the  jury  may  believe  from 
the  evidence  that  gas  of  the  quantity  men- 
tioned in  the  evidence  had  accumulated  and 
was  allowed  to  remain  in  room  8  for  the  tioM 
stated  in  the  evidence,  and  believe  from  the 
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ence  that  the  explosion  testified  to  origi- 
d  in  room  8,  and  further  believe  from 
evidence  that  signals  of  the  Icind  de- 
>ed  in  the  evidence  warning  against  en- 
into  said  room  were  placed  in  such  a 
ner  as  to  be  observed  by  the  deceased 
k  and  Kelly,  and  the  meaning  and  signifl- 
«  of  such  signal  was  understood  by  them, 
such  signal  was  known  to  be  in  use  by 
miners  engaged  in  working  in  said  mine, 
that  the  use  of  such  signal  was  under- 
d  by  such  miners  to  inform  them  of  the 
ence  of  gas  in  dangerous  quantity ;  then, 
16  jury  believe  from  the  evidence  that 
1  explosion  was  caused  by  Flick  and  Kelly 
tering  said  room  with  a  naked  light,  the 
ndant  is  entitled  to,  and  you  should  ren- 
a  verdict  in  its  favor." 
10.  The  burden  cf  showing  negligence  on 
part  of  the  de>endant,  that  caused  the 
:h  of  the  persou  for  which  this  action  is 
ight,  is  upon  tae  plaintiffs,  and  evidence 
been  introduc<!d  for  the  purpose  of  show- 
an  obstruction  of  the  air  course  through 
ch  that  p<jrtion  of  the  mine  wbere  the 
iased  persons  worked  was  ventilated. 
I  presumption  is  that  the  mine  was 
perly  and  sufficiently  supplied  with  air, 
9SS  the  evidence  offered  establishes  the 
trary,  and  to  do  this  the  jury  must  find, 
only  a  partial  obstruction  of  the  air 
rse,  but  that  the  obstruction  was  of  such 
ature  and  to  such  an  extent  as  to  pre- 
t  the  passage  of  the  necessary  quantity 
lir;  and  if,  upon  the  whole  testimony,  the 
y  believe  that,  notwithstanding  the  par- 
;  obstruction  existed,  there  still  was  space 
ugh  in  the  air  course  unobstructed  to  al- 
'  the  proper  and  sufllcient  ventilation  of 
mine  and  of  the  fourth  left  entry  where 
h  deceased  persons  were  at  work,  you  will 
1  a  verdict  for  the  defendant,  unless  you 
1  from  the  evidence  that  the  negligence  of 
defendant  in  some  other  way  caused  or 
itributed  to  the  death  of  such  persons. 
'11.  If  the  jury  shall  believe  from  the  evi- 
ice  that  the  defendant  permitted  fire  gas 
accumulate  in  room  8  of  its  mine,  and 
.t  such  gas  would  not  produce  any  injury 
:il  ignited,  and  that  it  was  ignited  by 
ck  and  Kelly,  or  either  of  them,  by  going 

0  the  said  room  with  a  naked  light  (con- 
ry  to  ijie  rules  and  orders  of  the  defend- 
:),  and  by  such  naked  light  the  fire  gas 
3  ignited  and  exploded,  causing  the  death 
plaintiff's  intestates,  such  explosion  and 
ury  were  directly  and  immediately  caused 
the  act  of  the  fellow  servants  of  plaintiff's 
estates,  and  not  by  the  negligence  of  de- 
dant,  and  defendant  is  not  liable  therefor ; 

1  a  verdict  should  be  rendered  for  the  de- 
d%nt" 

I'he  act  of  Congress  makes  three  require- 
nts — 

(1)  Ventilation  of  not  less  than  55  feet 
pure  air  per  second,  or  3,300  cubic  feet 
•  minute,  for  every  fifty  men  at  work,  and 
like  proportions  for  a  greater  number; 
)  proper  appliances  and  machinery  to 
rce  the  air  through  the  mine  *to  the  face  of 
rfcing  places;  (3)  keeping  all  workings 
'8  V.  8. 


free  from  standing  gas.  If  either  of  these 
three  requirements  was  neglected,  to  the  in* 
jury  of  plaintiff's  intestates,  the  defendant 
was  liable. 

We  think  the  instructions  numbered  1,  6, 
and  11,  given  at  the  request  of  the  defendant, 
ignored  the  obligations  of  the  act  of  Con- 
gress, and  are  so  far  inconsistent  with  the 
other  instructions  that  they  tended  to  con- 
fusion and  misapprehension — making  th» 
duty  of  the  mine  owner  relative,  not  abso- 
lute, and  its  test  what  a  reasonble  person 
would  do,  instead  of  making  the  test  and 
measure  of  duty  the  command  of  the  statute. 
The  act  of  Congress  does  not  give  to  mine 
owners  the  privilege  of  reasoning  on  the  suffi- 
ciency of  appliances  for  ventilation  or  leave 
to  their  judgment  the  amount  of  ventilation 
that  is  sufficient  for  the  protection  of  miner*, 
rt  prescribes  the  amount  of  ventilation  to  be 
not  less  than  55  cubic  feet  per  second ;  it  pre- 
scribes the  machinery  to  be  adequate  to  force 
that  amount  of  air  through  the  mine  to  the 
face  of  every  working  place:  Nor  does  it  al- 
low standing  gas.  It  prescribes,  on  the  con- 
trary, that  the  mine  shall  be  kept  clear  of 
standing  gas.  This  is  an  imperative  duty, 
and  the  consequence  of  neglecting  it  cannot 
be  excused  because  some  workman  may  dis- 
regard instructions.  Congress  has  pre- 
scribed that  duty,  and  it  cannot  be  omitted 
ond  the  lives  of  the  miners  committed  to  the 
chance  that  the  care  or  duty  of  someone  else 
will  counteract  the  n^lect  and  disr^;ard  of 
the  legislative  mandate. 

But,  aside  from  the  statute,  it  is  very  dis- 
putable if  the  instructions  were  correct.  It 
is  undoubtedly  the  master's  duty  to  furnish 
safe  appliances  and  safe  working  places, 
and  if  the  neglect  of  this  duty  concurs  with 
that  of  the  negligence  of  a  fellow  servant,  the 
master  has  been  held  to  be  liable.  Clark 
V.  Boule,  137  Mass.  380;  Cowan  v.  Chicago, 
U.  £  St.  P.  R.  Co.  80  Wis.  284,  50  N.  W.  180; 
Sherman  v.  Menominee  River  Lumber  Co.  72 
Wis.  122,  I  L.  R.  A.  173,  30  N.  W.  365.  See 
also  Hayes  v.  Michigan  0.  R.  Co.  Ill  U.  S. 
•228,  28  L.  ed.  410,  4  Sup.  Ct  Rep.  360; 
Atchison,  T.  d  8.  F.  B.  Co.  v.  Beesman,  10  U. 
S.  App.  696,  60  Fed.  Rep.  370,  9  0.  C.  A.  20, 
23  L.  R.  A.  768;  Sommer  v.  Carbon  Hilt 
Coal  Co.  60  U.  S.  App.  619,  89  Fed.  Rep.  54,. 
32  C.  C.  A.  156;  Flike  v.  Boston  <£  A.  B.  Co. 
53  N.  Y.  5.50,  13  Am.  Rep.  545 ;  Booth  v.  Bos- 
Ion  &  A.  B.  Co.  73  N.  Y.  38,  29  Am.  Rep.  97 ; 
"Grand  Trunk  B.  Co.  v.  Cummings,  106  1114211 
700,  27  L.  ed.  266.  1  Sup.  Ct.  Rep.  403. 

This  principle  was  stated  in  the  general 
charge  of  the  court,  but  it  was  materially 
modified  in  the  application,  and  not  at  all 
considered  in  giving  the  instructions  re- 
quested by  the  defendant. 

No  exceptions,  however,  were  taken  to  any 
portion  of  the  general  charge  of  the  court, 
and  no  question  arising  thereon  is  open  to 
our  review  on  this  writ  of  error.  But  as  we 
remand  the  case  for  a  new  trial  on  account 
of  the  errors  which  we  have  pointed  out 
irrespecWve  of  the  general  charge,  we  deem 
it  best  to  say  that  we  must  not  be  understood 
as  affirming  anything  contained  in  instruc- 
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tions  numbered  11  'and  12,  or  any  other  in- 
struction which  conflicts  with  the  principles 
announced  in  Texat  <£  P.  R.  Co.  v.  Arohibald, 
170  U.  S.  665,  671,  42  L.  ed.  1188,  1191,  18 
Sup.  Ct.  Rep.  777. 

We  do  not  intend  to  express  an  opinion  as 
to  the  facts  of  the  case,  or  of  any  fact,  or  of 
any  of  the  theories  of  the  explosion.  We  only 
mean  to  decide  that  on  the  issues  made  and 
on  the  evidence,  and  regarding  the  provisions 
of  the  act  of  Congress,  the  instructions  given 
by  the  trial  court  to  the  jury  were  erroneous. 

The  judgment  of  the  Supreme  Court  of  the 
Territory  is  reversed,  and  the  case  remanded, 
with  instructions  to  reverse  the  judgment  of 
the  District  Court  and  direct  a  new  trial. 


Em  parte:  In  the  Matter  of  W.  P.  CONNA- 
WAY,  Receiver  of  the  Moscow  National 
Bank  of  Moscow,  Idaho,  Petitioner, 

(See  8.  C.  Reporter's  ed.  421-135.) 

Mandamus — directing  oourt  to  bring  in  a 
party — death  of  defendant  before  service 
of  pi-ooess — bringing  in  executor  under  U. 
B.  Rev.  Stat.  {  955. 

1.  Mandamus  is  the  proper  remedy  to  compel 
a  court  to  bring  In  a  party  to  an  action,  when 
It  has  erroneously  declined  to  make  blm  a 
party  on  the  ground  that  It  has  no  jurisdic- 
tion to  do  so. 

3.  An  executor  or  administrator  ot  a  defend- 
ant who  dies  after  the  fliing  ot  a  complaint, 
which  Is  declared  by  statute  to  constitute  the 
commencement  of  the  action,  may  be  made  a 
party  by  scire  faclns  under  U.  S.  Rev.  Stat, 
i  85S,  although  such  defendant  dies  before 
■nmmons  Is  served  upon  him, — especially  if 
there  Is  another  defendant  In  the  case,  against 
whom  the  cause  of  action  survives. 


[No.  9,  Original.] 


Submitted  April  9,  1900. 
28,  1900. 


Decided-  May 


PETITION  for  writ  of  Mandamus  to  com- 
pel the  Circuit  Court  of  the  United 
States  for  the  Ninth  Circuit  and  District  of 
California  to  take  jurisdiction  and  proceed 
against  a  c«tain  party  as  executor.  Rule 
for  mandamus  made  absolute. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  Xk  HUlyer  submitted  the  cause 
for  petitioner.  He))sr.i.  Curtis  Hillyer  and 
8.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493. 

The  order  setting  aside  the  order  of  sub- 
stitution and  service  of  the  summons  not  be- 
ing a  final  judgment,  no  writ  of  error  could 
be  taken  thereon,  and  plaintiff  in  the  action 
betow  is  compelled  to  seek  his  remedy  by  ap- 
plication to  this  court  for  a  writ  of  faianda- 
mus. 


Note. — At  to  mandamus  to  inferior  tribu- 
nal— see  State  em  rel.  Bayba  v.  Kansas  City  Ct. 
of  Appeals  (Mo.)  8  L.  R.  A.  476.  and  note. 

As  to  when  mandamus  is  the  proper  remedy, 
and  tchen  not — see  notes  to  United  States  ea 
rel.  International  Contracting  Co.  ^.  Lamont, 
89  L.  ed.  U.  S.*  160 :  M'Clnny  v.  Sllllman,  4  L. 
ed.  U.  8.  288. 
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Davis  d  R.  Bldg.  <t  Mfg.  Co.  v.  Barber,  18 
U.  S.  App.  476,  60  Fed.  Rep.  465,  9  C.  C.  A. 
79;  Baltimore  <£  O.  R.  Co.  v.  Myers,  18  U.  S. 
App.  569,  02  Fed.  Rep.  367,  10  C.  C.  A.  485; 
Re  Mudsill  Min.  Co.  31  U.  S.  App.  112,  65 
Fed.  Rep.  647,  13  C.  C.  A.  77;  Re  iron  Coun- 
ty, 37  U.  S.  App.  022,  71  Fed.  Rep.  768,  18 
C.  C.  A.  314;  Cabot  v.  MoMaster,  24  U.  8. 
App.  571,  65  Fed.  Rep.  533,  13  C.  C.  A.  39; 
The  Alliance,  44  U.  S.  App.  52,  70  Fed.  Rep. 
273,  17  C.  C.  A.  124;  Carson  v.  Powers,  52 
U.  8.  App.  622,  86  Fed.  Rep.  202,  29  C.  C. 
A.  660;  Chicago,  St.  P.  M.  <t  O.  R.  Co.  v. 
Roberts,  141  U.  S.  690,  35  L.  ed.  905,  12  Sup. 
Ct.  Rep.  123. 

Mandamus  is  the  proper  proceeding  to 
compel  a  tribunal  to  take  jurisdiction  of  a 
matter  when,  believing  that  it  has  no  juris- 
diction, it  has  refused  to  do  so. 

Rw  parte  Russell,  13  Wall.  664,  20  L.  ed. 
632 ;  Chicano  <i  A.  R.  Co.  v.  WisuxUl,  23 
Wall.  507,  23  L.  ed.  103;  Etc  parte  Schollen- 
berger,  96  U.  S.  369,  24  L.  ed.  853 ;  Harring- 
ton V.  Holler,  111  U.  S.  796,  28  L.  ed.  602, 
4  Sup.  Ct.  Rep.  697;  Ex  parte  Parker,  120 
U.  S.  737,  30  L.  ed.  818,  7  Sup.  Ct.  Rep.  767 ; 
Parker,  Petitioner,  131  U.  S.  221,  33  L.  ed. 
123,  9  Sup.  Ct  Rep.  708;  Beguhl  v.  Swan, 
30  Cnl.  411 ;  Temple  v.  Los  Angeles  County 
Super.  Ct.  70  Cal.  211.  11  Pac.  099;  Stan- 
quist  V.  Bebbard,  122  Cal.  268,  54  Pac.  841 : 
People  ex  rel.  Miller  v.  Bay  County  Circuit 
Ct.  Judge,  41  Mich.  327,  2  N.  W.  26;  PeopU 
ex  rel.  Robison  v.  Swift,  69  Mich.  529,  26 
N.  W.  694 ;  Queen  v.  Goodrich,  19  L.  J.  (j.  B. 
N.  S.  414. 

It  is  regular  and  proper  to  suggest  the 
death  of  a  party  in  any  court,  at  any  stage 
of  the  proceedings. 

Judson  V.  Lwe,  35  Cal.  463;  Taylor  t. 
Western  P.  R.  Co.  45  Cal.  323^,  Campbell  v. 
West,  93  Cal.  653,  29  Pac.  219. 

Service  of  process  need  not  be  made  on  a 
person  in  his  lifetime,  in  order  that  the  ac- 
tion may  be  revived  against  his  representa- 

Lavell  v.  Frost,  16  Mont.  93,  40  Pac.  146; 
Cordon  v.  Tyler,  53  Midi.  630,  19  N.  W.  560, 
20  N.  W.  70;  Stevenson  v.  Kurtz,  98  Mich. 
493,  57  N.  W.  5S0  i-Lyle  v.  Bradford,  7  T.  B. 
Mon.  112;  Hubbard  v.  Johnson,  77  Me.  139; 
Heard  v.  March,  12  Cush.  580. 

Mr.  WllUam  H.  Anderson  submitted 
the  cause  for  respondent.  Mr.  Jesse  W.  LU- 
ienthal  was  with  him  on  the  brief. 

Mandamus  is  not  the  proper  remedy  for 
everj'  order  of  an  inferior  court  in  the  prog- 
ress* of  a  cause  pending  before  it,  which 
rightly  or  erroneously  retards  the  pnwreas 
of  that  cause  to  the  inconvenience  or  detri- 
ment of  the  plaintiff. 

American  Constr.  Co.  v.  Jacksonville,  T.  ■£ 
K.  W.  R.  Co.  148  U.  S.  379,  37  L.  ed.  489,  13 
Sup.  Ct.  Rep.  758;  Bank  of  Columbia  r. 
Stueeny,  1  Pet.  567,  7  L.  ed.  265 ;  Life  <t  F. 
Ins.  Co.  V.  Adams,  9  Pet.  573,  9  L.  ed.  231; 
Re  Rice,  155  U.  S.  396,  39  L.  ed.  198,  15  Sop. 
Ct  Rep.  149;  Ex  parte  Whitney,  13  Pet  404, 
10  L.  ed.  221. 

As  the  cause  is  still  retained  b^  the  dr- 

cuit  oourt    (never  having  been  dismissed), 

it  may  go  to  final  judgment  or  decree,  and 
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the  reason  assigned  for  mandamus  in  the 
ease  of  dismissal  does  not  exist. 

En  parte  Board,  105  t.  ».  S78,  26  L.  cd. 
1176. 

This  court  might,  by  mandamus,  have 
compelled  the  circuit  court  to  pass  upon  the 
motion  in  question,  had  it  refused  to  do  so, 
but  not  to  decide  the  motion  in  a  particular 
way. 

Ex  parte  Burtia,  103  U.  S.  238,  26  L.  ed. 
392 ;  Km  parte  Many,  14  How.  24,  14  L.  ed. 
311. 

The  death  of  a  party  against  whom  an  ac- 
tion is  pending,  before  jurisdiction  of  him 
is  acquired,  does  not  open  a  sliort  cut  to  ac- 
quire jurisdiction  of  his  representative  by 
Krocess  other  and  less  than  that  required  to 
ring  him  into  court  in  the  first  instance. 

Hyde  v.  Leavitt,  2  l^ler  (Vt)   170. 

The  circuit  court  was  without  jurisdiction 
to  make  the  order  of  substitution  which  was 
subsequently  set  aside. 

White  T.  Johnson,  27  Or.  282,  40  Pac. 
611;  Auerhach  v.  Maynard,  26  Minn.  421,  4 
N.  W.  816;  United  Statet  v.  Fieldt,  4 
Blatchf.  326,  Fed.  Cas.  No.  15,080,  and  au- 
thoritie*  cited. 

(42S]    *Mr.  Justice    MoKemiA    delivered    the 
opinion  of  the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
to  the  judges  of  the  circuit  court  of  the 
United  States  for  the  ninth  circuit  and  dis- 
trict of  California,  which  substantially 
shows  as  follows: 

The  Moscow  National  Bank  of  Moscow, 
Idaho,  was  a  corporation  organized  under 
the  national  banking  laws  of  the  United 
States,  with  its  place  of  business  at  Moscow, 
Idaho. 

The  bank,  becoming  insolvent,  was  closed 
by  order  of  the  Comptroller  of  the  Currency 
of  the  United  States,  and  taken  control  of 
by  that  officer. 

On  January  3,  1898,  he  appointed  petition- 
er receiver  of  the  bank's  assets. 
(488]  *0n  June  14,  1897,  the  Comptroller  made 
an  assessment  of  $100  on  each  share  of  tne 
capital  stock  of  the  bank,  and  ordered  the 
stockholders  to  pay  the  same  on  or  before 
July  14,  1897.  0.  P.  Overton  and  C.  A.  Hof- 
fer  were  owners  of  one  hundred  shares,  and 
by  the  assessment  became  indebted  to  peti- 
tioner in  the  sum  of  $10,000,  with  interest 
from  June  14,  1897. 

On  March  28,  1898,  petitioner  commenced 
an  action  in  that  court  against  said  Over- 
ton and  HofTer  for  the  said  sum  of  $10,000, 
and  caused  a  summons  to  be  issued,  directed 
to  them  as  defendants,  and  placed  it  in  the 
hands  of  the  marshal  for  service. 

Service  was  made  in  the  usual  form  by 
'    the  marshal  on  HofTer  personally,  in  Santa 
Bosa,  in  said  district. 

As  to  Overton,  the  marshal  made  the  fol- 
lowing return  on  the  5th  of  April,  1898: 
"1  hereby  certify  that  I  was  unable  to  make 
personal  service  on  O.  P.  Overton,  as  he  was 
very  sick,  and  was  not  permitted  to  see  any- 
one, under  instructions  of  his  physicians." 

On  April  13,  1898,  0.  P.  Overton  died 
without  service  having  been  made  upon  him. 
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He  made  a  last  will  and  testament,  ap- 
pointing John  P.  Overton  executor  thereof, 
which  was  duly  probated,  «Cnd  letters  testa- 
mentary were  dtuy  issued. 

On  March  15,  1899,  these  facts  wae 
brought  to  the  notice  of  the  circuit  court, 
and  petitioner  moved  for  and  obtained  an 
order  directing  that  a  writ  of  scire  facias 
issue  to  said  John  P.  Overton,  which  con- 
cluded as  follows:  "You  are  hereby  com- 
manded within  twenty  days  after  the  service 
upon  you  of  this  writ  to  appear  and  become 
a  party  to  this  suit,  according  to  the  provi- 
sions of  {  955  of  the  Revis«l  Statutes  of 
the  United  States,  or  show  cause  why  you 
should  not,  otherwise  judgment  may  bie  tak- 
en against  the  estate  of  said  deceased  in  like 
manner  as  if  you  had  voluntarily  mad* 
yourself  a  party." 

The  writ  was  duly  served  and  a  motion 
was  noticed  for  April  17,  1899,  for  an  order 
setting  aside  the  scire  faeiaa  "and  the  a^ 
tempted  service  thereof." 

The  ground  of  the  motion  was  that  "Over- 
ton died  before  the  'service  upon  him  of  an]r[424] 
process,  that  no  process  was  ever  served  up- 
on him  herein,  and  that  this  action  was 
never  pending  against  him;  and  upon  such 
other  grounds  as  to  the  court  may  seem 
proper." 

The  motion  was  granted,  and  the  petition- 
er allowed  an  exception. 

On  June  12,  1899,  upon  the  suggestion  of 
the  death  of  defendant  0.  P.  Overton,  the 
court  made  an  order  substituting  John  P. 
Overton  as  executor  of  the  last  will  and  tes- 
tament of  0.  P.  Overton,  deceased,  as  defend- 
ant, and  ordered  an  alias  summons  to  issue 
to  him  as  executor. 

The  summons  was  duly  served,  and  on  Au- 
gust 11,  1899,  he,  by  his  attorneys,  filed  and 
served  a  notice  of  motion  to  set  aside  the 
order  of  substitution  and  quash  the  alias 
summons,  on  the  ground  "that  said  O.  P. 
O\'erton  died  before  the  service  upon  him  of 
any  process  herein;  that  said  alleged  alias 
summons  is  not  in  the  form  required  by  law, 
and  upon  such  other  grounds  as  to  the  court 
may  seem  proper." 

The  matter  coming  on  to  be  heard  on  No- 
vember 20,  1899,  and  having  been  submitted, 
it  was  granted  on  December  4,  1890,  and  pe- 
titioner was  allowed  an  exception. 

The  petition  for  a  writ  of  mandamus  al- 
leges that  the  ground  upon  which  said  court 
set  aside  the  service  of  summons  was  that 
the  action  had  abated  by  the  death  of  0.  P. 
Overton  before  the  service  of  process  upon 
him;  and  prays  that  a  writ  of  mandamus 
be  issued  to  the  judges  of  the  circuit  court  of 
the  United  States  aforesaid  to  take  jurisdic- 
tion and  proceed  against  John  P.  Overton 
as  executor  as  aforesaid. 

A  rule  to  show  cause  was  granted.  The 
return  thereto  by  the  learned  judge  of  the 
circuit  court  admits  that  the  allegations  of 
the  petition  as  to  the  proceedings  had  in  the 
circuit  court  are  true,  except  that  the  court 
"has  not  refused  to  take  jurisdiction  of  the 
action  therein  referred  to,  but  only  of  the  per- 
son of  John  P.  Overton,  executor  of  the  last 
will  and  testament  of  0.  P.  Overton,  the  d*- 
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ceased  defendant  in  said  action."  And  the 
return  alleged  that  the  grounds  upon  which 
the  court  Set  aside  the  service  oi  the  alias 
summons  were  stated  in  the  opinion  of  the 
court.  98  Fed.  Rep.  574. 
[426]  *The  basis  of  the  opinion  is  that  the  court 
had  acquired  no  jurisdiction  over  the  de- 
ceased defendant  0.  P.  Overton,  and  could 
acquire  none  over  his  executor,  John  F. 
Overton. 

1.  It  is  objected  that  mandamus  is  not  the 
proper  remedy.  Counsel  say:  "This  is  not 
a  case  in  which  the  court  refuses  to  enter- 
tain jurisdiction.  The  action  has  not  been 
dismissed.  It  is  still  pending  in  the  circuit 
court,  and  may,  and  doubtless  will,  proceed 
to  final  judgment."  But  final  judgment 
against  whom?  Not  against  O.  P.  Overton, 
for  he  is  deceased.  Not  against  John  P. 
Overton  or  the  estate  he  represents,  because 
he  has  not  been  made  a  party  to  the  action, 
and  judgment  against  Hoffer  alone  may  not 
be  aU  of  petitioners'  remedy.  If  the  court's 
ruling  is  erroneous,  how  can  it  be  redressed 
by  an  appeal  from  the  judgment,  Overton 
not  being  a  party  to  the  action  t  The  court 
declined  to  make  him  a  party  on  the  ground 
that  it  had  no  jurisdiction  to  do  so.  If  it 
has  jurisdiction,  mandamus  is  the  proper 
remedy.  Be  Orosamayer,  177  U.  S.  48,  ante, 
665,  20  Sup.  Ct.  Rep.  635.  Whether  the 
court  had  jurisdiction  we  will  proceed  to 
consider. 

2.  The  return  of  the  rule  to  show  cause  is 
confined  to  the  action  of  the  circuit  court  on 
the  alias  summons.  But  its  action  for  set- 
ting aside  the  writ  of  scire  facias  is  also 
here  for  review. 

Section  OSS  of  the  Revised  Statutes  of  the 
United  States  provides  as  follows: 

"When  either  of  the  parties,  whether 
plaintiff  or  petitioner  or  defendant,  in  any 
suit  in  any  court  of  the  United  States,  dies 
before  final  judgment,  the  executor  or  ad- 
ministrator of  such  deceased  party  may,  in 
case  the  cause  of  action  survives  by  law, 
prosecute  or  defend  any  such  suit  to  final 
judgment.  The  defendant  shall  answer  ac- 
cordingly; and  the  court  shall  hear  and  de- 
termine the  eans^  and  render  judgment  for 
or  against  the  executor  or  administrator, 
as  the  case  may  require.  And  if  such  ex- 
ecutor or  administrator,  having  been  duly 
served  with  a  scire  facias  from  the  office  of 
the  clerk  of  the  court  where  the  suit  is  pend- 
ing, twenty  days  beforehand,  neglects  or  re- 
fuses to  become  party  to  the  suit,  the  court 
may  render  judgment  against'  the  estate  of 
the  deceased  party  in  the  same  manner  as  if 
[420]*the  executor  or  administrator  had  volunta- 
rily made  himself  a  party.  The  executor  or 
administrator  who  becomes  a  party  as  afore- 
said shall,  upon  motion  to  the  court,  be  en- 
titled to  a  continuance  of  the  suit  until  the 
next  term  of  said  court." 

It  is  preliminarily  urged  against  this  sec- 
tion that  it  "applies  only  where  an  action 
is  'brought  in  a  Federal  court,  and  is  based 
upon  some  act  of  Congress,  or  arises  under 
some  rule  of  general  law  recognized  in  the 
courts  of  the  Union;'  that  in  such  an  action 
'the  question  of  revival  will  depend  upon  the 
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statutes  of  the  United  States  relating  to  the 
subject;'  but  that  otherwise  it  depends  up<m 
the  laws  of  the  state  in  which  it  is  com- 
menced." Martin  v.  Baltimore  <£  0.  R.  Co. 
151  U.  8.  073,  38  L.  ed.  311,  14  Sup.  Ct.  Rep. 
533;  Baltimore  <£  0.  R.  Co.  v.  Joy,  173  U.  S. 
226,  43  L.  ed.  677,  19  Sup.  Ct  Rep.  387,  are 
cited. 

In  those  cases  the  controversy  was  over  the 
survival  of  the  action;  in  the  pending  case 
that  is  not  the  controversy.  It  is  not  con- 
tended that  the  action  does  not  survive.  It 
is  only  contended  that  personal  jurisdiction 
was  not  obtained  of  O.  P.  Overton  before  his 
death,  and  that,  therefore,  his  executor, 
John  P.  Overton,  could  not  be  brought  into 
the  action,  either  by  scire  facias,  under  ( 
955,  Rev.  Stat.,  or  by  motion  suggesting  the 
death  of  his  testate  and  by  alias  summons. 

In  Sohreiher  v.  Sharpleaa  [110  U.  S.  76,  28 
L.  ed.  65,  3  Sup.  Ct.  Rep.  423],  cited  in  Mar- 
tin  V.  Baltimore  d  0.  R.  Co.  161  U.  S.  073, 
38  L.  ed.  311,  14  Sup.  Ct.  Kep.  533,  it  was 
decided  that  "whether  an  action  survives  de- 
pends on  the  substance  of  the  cause  of  ac- 
tion, not  on  the  forms  of  proceeding  to  en- 
force it."  And  that  a  cause  of  action  on  a 
penal  statute  of  the  United  States  did  not 
survive,  even  though  causes  of  action  on 
state  penal  statutes  could  be  prosecuted  aft- 
er the  death  of  the  offender. 

In  Martin  v.  Baltimore  i  O.  R.  Co.,  how- 
ever, the  action  was  for  personal  injuries, 
and  it  was  said:  "Whether  the  administrator 
has  a  right  of  action  depends  upon  the  law 
of  West  Virginia,  where  the  action  was 
brought  and  the  administrator  was  appoint- 
ed. Rev.  Stat.  {  721 ;  Henshaw  v.  Miller,  17 
How.  212,  16  L.  ed.  222.  The  mode  of 
bringing  in  the  representative,  if  the  cause  of 
action  survived,  would  also  be  governed  l^y 
the  law  of  the  state,  except  so  far  as  Con- 
gress has  regulated  the  subject."  It  was  de- 
termined upon  consideration  that  the  eause 
of  action  did  not  survive. 

•In  Baltimore  <f  0.  R.  Co.  v.  Joy,  the  OM'^'MT] 
tion  was  presented  in  an  unique  aspect.  TtTl' 
attion  was  for  personal  injuries,  which  ot- 
curred  in  Indiana,  and  suit  was  brought  ii 
Ohio.  By  the  laws  of  the  former  state  th» 
action  did  not  survive;  by  the  laws  of  the 
latter,  the  cause  of  action  did  survive.  Tl 
suit  had  not  been  brought  before  the  deatii 
of  the  person  injured,  the  cause  of  action 
abated  in  both  states. 

The  cause  was  removed  to  the  circuit  court 
of  the  United  States,  and  it  was  held  that 
the  cause  of  action  survived  the  death  of  the 
person  injured,  and  could  be  revived  in  the 
name  of  his  personal  representative.  Wc 
said:  "We  think  that  the  right  to  revive 
attached,  under  the  local  law,  when  Hervey 
[the  person  injured]  brought  his  action  in 
the  state  court.  It  was  a  right  of  substan- 
tial value,  and  became  inseparably  connect- 
ed with  the  cause  of  action,  so  far  as  the 
laws  of  Ohio  were  concerned."  And  it  was 
denied  that  the  right  to  revive  was  lost  by 
the  removal  of  the  case  to  the  circuit  court 
of  the  United  States,  or  affected  by  J  955, 
Rev.  Stot.  We  said  further:  "Whether  a 
pending  action    may    be    revived  upon  the 
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death  of  either  party  and  proceed  to  judg- 
ment depends  primarily  upon  the  laws  of 
the  jurisdiction  in  which  the  action  was 
oommenced.  If  an  action  be  brought  in  a 
Federal  court,  and  is  based  upon  some  act 
of  Congress,  or  arises  under  some  rule  of 
general  law  reoo^ized  in  the  courts  of  the 
union,  the  question  of  revivor  will  depend 
upon  the  statutes  of  the  United  States  re- 
lating to  that  subject.  But  if  at  the  time 
an  action  is  brought  in  a  state  court  the 
statutes  of  that  state  allow  a  revivor  of  it 
on  the  death  of  the  plaintiff  before  final 
judgment, — even  where  the  right  to  Sue  is 
lost  when  death  occurs  before  any  suit  is 
brought, — then  we  have  a  case  not  distinct- 
ly or  necessarily  covered  by  S  965." 

By  {  965  an  executor  or  administrator  of 
"plaintiff  or  petitioner  or  defendant  in  any 
suit  in  any  court  of  the  United  States,"  may 
be  made  a  party  by  "scire  facias  served  from 
the  office  of  thj  clerk  of  the  court  where  the 
suit  is  pending." 

When  can  a  suit  be  said  to  be  "in  any 
court  of  the  United  States,"  or  said  to  be 
"pending"  therein!  Is  not  the  answer  in- 
evitable, from  the  time  the  suit  is  com- 
[4S8]inenced?  It  cannot  be  'pending  until  it  is 
commenced,  and  if  it  continue  until  the 
death  of  the  "plaintiff  or  petitioner  or  de- 
fendant," the  requirements  of  the  section 
seem  to  be  satisfied. 

Another  inquiry  becomes  necessary — When 
is  a  suit  commenced?  For  an  answer  we 
must  go  to  the  California  statutes.  By  { 
405  of  the  Code  of  Civil  Procedure,  it  is  pro- 
vided: "Civil  actions  in  the  courts  of  this 
state  are  commenced  by  filing  a  complaint." 
By  {  400  summons  may  be  issued  at  any 
time  within  a  year,  and  if  necessary  to  dif- 
ferent counties.  The  defendant  may  appear, 
however,  at  any  time  within  a  year.  The 
filing  of  the  complaint,  therefore,  is  the  com- 
mencement of  the  action  and  the  jurisdic- 
tion of  the  court  over  the  case.  The  juris- 
diction would  undoubtedly  continue  for  a 
year,  and  probably  afterwards,  and  a  mo- 
tion to  dismiss  would  probably  be  necessary 
to  get  rid  of  the  case.  Dupuy  v.  Shear,  29 
Cal.  242;  Reynolds  v.  Page,  35  Cal.  300. 

3.  It  is  said,  however,  that  jurisdiction  of 
the  person  of  O.  P.  Overton  had  not  been  ob- 
tained nrior  to  his  death,  and  this  is  un- 
doubtedly true.  Service  of  summons  was 
necessary  for  that.  It  was  so  decided  in 
Dupuy  V.  Shear,  29  Cal.  242;  and  S  416  of 
the  Code  of  Civil  Procedure  provides: 
"From  the  time  of  the  service  of  the  sum- 
mons and  of  a  copy  of  the  complaint  in  a 
civil  action,  where  service  of  a  copy  of  the 
complaint  is  required,  or  of  the  completion 
of  the  publication  when  service  by  publica- 
tion is  ordered,  the  court  is  deemed  to  have 
acquired  jurisdiction  of  the  parties,  and  to 
have  control  of  all  the  subsequent  proceed- 
ings. The  voluntary  appearance  of  a  de- 
fendant is  equivalent  to  personal  service  of 
the  summons  and  copy  of  the  complaint  upon 
him." 

It  is  claimed  that  this  section  precludes 
jurisdiction  of  "the  subsequent  proceedings" 
in  the  action,  unless  the  summons  was 
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served,  or,  to  quote  counsel,  "the  circuit 
court  in  this  instance  lacked  'jurisdiction' 
and  'control'  of  the  'proceedings,'  so  far  as 
tlte  defendiint  Overton  was  concerned.  It 
was  therefore  absolutely  powerless  to  lay  its 
hands  upon  the  deceased  defendant's  repre- 
sentative." The  contention  is  claimed  to  be 
supported  by  the  construction  of  similar 
statutes  in  Oregon  and  Minnesota  made  by 
their  courts.  White  v.  Johnson,  27  Or.  282, 
40  Pac.  511;  'and  Auerbach  v.  Maynard,  26[42») 
Minn.  421,  4  N.  W.  816.  The  latter  case 
sustains  the  contention,  and  proceeds  to  the 
extent  of  denying  the  court  any  jurisdiction 
to  proceed  further  in  the  action.  White  v. 
Johnson  does  not  go  so  far.  It  cites  and  fol- 
lows the  Minnesota  case  to  the  extent  of 
holding  "that  the  court  is  without  power  or 
authority  to  take  any  action  looking  to  the 
rendition  of  a  personal  judgment  merely 
without  first  obtaining  jurisdiction  through 
the  service  of  a  summons  upon  the  defend- 
ant" But  the  court  did  not  decide  that  it 
had  no  control  of  subsequent  proceedings,  but 
reduced  the  question  to  one  of  procedure  and 
the  necessity  of  service  of  the  summons  be- 
fore a  personal  judgment  could  be  taken. 
The  court  admitted  that  the  statute  provid- 
ed that  no  action  abated  upon  the  death  of 
the  party,  and  provided  that  the  court  might 
allow  the  action  to  be  continued  on  motion, 
and  that  such  was  the  practice  in  New  York 
and  in  California  under  similar  statutes, 
and  then  said:  "The  statute  provides  that 
the  court  may,  at  any  time  within  one  year 
after  the  death  of  a  party,  on  motion,  allow 
the  action  to  be  continued  against  the  per- 
sonal representative,  but  no  provision  is 
made  in  a  case  of  this  kind  as  to  the  manner 
of  bringing  in  the  substituted  party.  The 
court  could,  therefore,  adopt  any  reasonable 
procedure  that  might  seem  proper,  but  the 
service  of  a  valid  summons  could  not  be  dis- 
pensed with.  Probably  the  better  practice 
would  have  been  for  the  lower  court  to  have 
required  the  plaintiff  to  file  a  supplemental 
complaint  in  the  action,  showing  the  death 
of  defendant  and  the  appointment  of  an  ex- 
ecutrix, and  thereupon  to  issue  an  alias  sum- 
mons containing  the  title  of  the  action  after 
substitution  made,  and  have  the  same  direct- 
ed to  the  said  Cordelia  Johnson.  A  service 
of  such  a  summons,  together  with  a  copy  of 
the  complaint,  would  undoubtedly  suffice  to 
renuire  her  appearance,  in  default  of  which 
judgment  might  have  been  entered  against 
her.  Such  a  practice  and  procedure  seems 
reasonable,  and  well  calculated  to  effect  the 
desired  result  in  an  orderly  manner."  The 
case  was  reversed,  and  sent  back  for  such 
other  proceedings  as  might  be  deemed  ad- 
visable. 

It  is  certain  that  this* case  is  not  authority 
for  the  contention  that  the  court  had  no  hi- 
risdiction  or  control  over  subsequent  *pro-r430] 
oeedings.  It  asserted  such  jurisdiction,  and 
held  that  in  its  exercise  "the  court  could 
therefore  adopt  any  reasonable  procedure 
that  might  seem  proper,"  provided  a  sum- 
mons was  served. 

But  even  if  White  v.  Johnson  and  Auer- 
bach V.  Maynard  concurred  in  holding  that 
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npon  the  death  of  a  defendant  the  court 
eould  not  proceed  further  in  the  action,  we 
ahould,  nevertheless,  be  unable  to  assent  to 
the  doctrine.  At  common  law  all  actions 
abated  by  the.  death  of  parties  before  judg- 
ment, and  to  prevent  the  application  and  ef- 
fect of  that  principle,  §  055,  preceded  by  S 
31  of  the  judiciary  act  of  1780,  was  enacted, 
and  provisionB  like  that  of  §  385  of  the  Code 
of  Civil  Procedure  of  California  were  also 
enacted.    The  section  is  as  follows: 

"Sec.  385.  An  action  or  proceeding  does 
not  abate  by  the  death  or  any  disability  of 
a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disabil- 
ity of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  con- 
tinued by  or  against  his  representative  or 
successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  or  proceed- 
ing may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action  or  proceeding." 

This  section  does  not  make  distinctions 
dependent  upon  the  stages  of  the  action  or 
proceeding.  The  action  or  proceeding  only 
needs  to  exist,  and  to  distinguish  its  degrees 
,  of  progress  is  certainly  to  add  to  the  letter 
of  the  section. 

We  are  therefore  disposed  to  the  construc- 
tion of  a  similar  provision  in  the  Code  of 
Montana,  made  by  the  supreme  court  of 
Montana  in  Lavell  v.  Frost,  16  Mont.  03,  40 
Pac.  146,  not  only  because  the  construction 
is  in  consonance  with  the  purpose  of  the 
statute,  but  accurate  as  to  its  letter. 

The  action  was  upon  a  bill  of  exchange. 
Frost,  the  defendant's  intestate,  died  after 
the  complaint  was  filed,  and  the  defendant, 
his  administratrix,  was  substituted  in  his 
stead. 

The  court  said:  "It  does  not  appear 
whether  Frost  was  served  with  summons  be- 
fore his  death,  but  the  action  was  com- 
menced before  his  death.  An  action  is  com- 
(431]>nenced  by  filing  a  'complaint.  (Code  Civ. 
Proc.  {  66.)  'An  action  or  defense  shall 
not  abate  by  the  death  of  a  party,  but  shall 
survive  and  be  maintained  by  his  represen- 
Utives.'  (Id.  :  22.)  .  .  .  So  far  as  we 
are  of  opinion,  there  was  no  error  in  the 
case." 

The  procedure  in  California  in  care  of  the 
death  of  the  defendant  before  service  has 
not  been  ruled  upon,  but  in  case  death  occur 
after  service,  it  was  said  in  Taylor  v.  We«t- 
ern  P.  R.  Co.  45  Cal.  at  page  337:  "It  has 
been  the  uniform  practice  in  this  state  from 
its  organization,  so  far  as  we  are  advised,  to 
permit  the  substituMon  to  be  made,  or  a  sug- 
gestion of  the  death  of  the  former  party  and 
satisfactory  proof,  on  an  ea  parte  motion, 
of  the  appointment  and  qualification  of  the 
administrator." 

The  same  ruling  was  made  in  Campbell  v. 
West,  03  Cal.  653,  20  Pac.  210.  And  the 
practice  was  emphasized  by  contrast  with 
that  in  case  of  a  transfer  of  interest  other- 
wise than  by  death.  In  such  case  the  court 
•aid  when  the  proceedings  were  set  in  mo- 
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tion  by  the  plaintiff  or  the  person  to  whom 
the  transfer  is  made,  or  by  the  defendant  if 
for  any  reason  he  desires  to  avail  himself  c«f 
such  transfer  for  any  purpose,  it  must  be 
made  by  supplemental  complaint  or  answer. 

We  see  no  reason  why  the  representative 
of  a  deceased  party  should  not  be  brought 
in  by  the  same  procedure,  whether  the  death 
of  a  party  occur  before  or  after  service,  and 
the  language  of  the  statute  so  expresses. 
The  court  would  undoubtedly  take  care  that 
ample  notice  was  given,  and  nothing  more 
can  be  necessary. 

The  cases  in  equity  cited  by  petitioner  con- 
tain some  pertinent  remarks  as  to  when  a 
suit  may  be  considered  as  having  been  com- 
menced, and  in  what  stage  of  the  suit  it 
can  be  revived  against  the  representatives  of 
a  deceased  party.  The  coses  cannot  be  said 
to  be  inapplicable  to  the  statutes  of  states 
which,  like  California,  have  abolished  the 
difference  between  legal  and  equitable  forms 
of  action,  and  which,  under  one  form  of  ac- 
tion and  the  method  of  procedure  of  the 
state,  intend  to  give,  not  less,  but  greater, 
remedial  facilities,  and,  while  accommodat- 
ing the  relief  to  the  circumstances  of  the 
case,  expedite  the  relief  by  freeing  it  from 
the  delays  and  expense  of  the  old  procedure, 
*both  in  common  law  and  equity,  and  to  ob^43S] 
tain  the  good  in  both  by  a  simpler  practice. 

In  Gordon  v.  Tyler,  63  Mich.  629,  19  N. 
W.  560,  20  N.  W.  70,  the  original  defend- 
ants not  having  been  served  before  their 
deaths,  the  court  said,  in  passing  on  a  mo- 
tion to  set  aside  the  service  and  dismiss  the 
bill:  "The  basis  of  this  objection  is  that 
until  a  defendant  has  appeared  the  suit  can- 
not be  treated  as  having  actually  been  com- 
menced against  him;  so  that  if  he  dies  be- 
fore appearance  it  is  as  if  he  had  never  been 
in  the  case,  and  an  original  bill  is  necessary 
to  reach  his  representatives.  The  citation 
from  Daniell's  Chancery  Practice  seems  to 
favor  that  idea.  But  the  authorities  and 
practice  have  uniformly  held  that  the  filing 
of  a  bill  is  the  commencement  of  suit  for 
most  purposes,  and  we  can  see  no  reason  for 
adopting  any  exceptional  rule  in  such  eases  aa 
,  the  present.  An  affidavit  can  always  be  made 
I  in  a  cause  as  soon  as  the  bill  is  filed,  and 
sometimes  becomes  necessary  to  support  an 
order  for  the  appearance  of  an  absentee.  A 
notice  of  Its  pendens  may  always  be  filed 
at  once,  and  it  would  lead  to  very  serious 
mischief  if  a  failure  to  serve  process  at  once 
on  a  defendant  could  nullify  the  effect  of 
such  filing.  For  many  purposes  it  is  nof 
always  important  whether  a  bill  is  a  bill  of 
revivor  or  an  original  bill  in  the  nature  of 
one.  But  for  some  purposes  the  difference 
is  very  material,  and  rights  may  be  seriously 
jeopardized  by  holding  a  failure  to  get  a  de- 
fendant in  before  his  death  equivalent  to  a 
failure  to  implead  him.  The  evident  object 
of  our  statute  is  to  hasten  the  proceedings 
by  allowing  a  petition  to  stand  in  lieu  of  a 
bill  of  revivor,  and  we  do  not  see  any  good 
reason  for  holding  that  a  suit,  if  regard^  as 
commenced  for  any  substantial  purpose, 
should  not  be  regarded  as  commenced,  so  a* 
to  save  all  rights  as  against  the  estates  of 
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ceased  defendant,  appearing  or  not  ap- 
ing. No  one's  rights  are  injured  by  so 
ing,  and  important  rights  may  be  jeop- 
zed  by  holding  otherwise." 
lis  ruling  was  reaffirmed  in  /Stevenson 
urte,  98  Mich.  493,  57  N.  W.  680. 
1  Maine,  an  executor  of  the  deceased  de- 
ant  may  be  brought  in  by  bill  of  revivor, 
leclaring  the  practice  the  court  said,  in 
bard  v.  Johnson,  77  Me.  139:  "The  gen- 
*rule  in  equity  is  that,  strictly  speaking, 
e  is  no  cause  in  court  as  against  a  de- 
ant  until  his  appearance.  2  Dan.  Ch. 
«d.  1623.  But  in  this  state,  since  a  bill 
be  inserted  in  a  writ  of  attachment 
V.  Stat.  chap.  77,  {  11),  as  this  was,  and 
it  is  commenced  when  the  writ  is  actual- 
lade  -rfith  intention  of  service  (Rev.  Stat. 
).  81,  t  96),  an  executor  may  be  brought 
y  a  revivor,  although  no  service  has  been 
le  on  the  testator.  Heard  y.  March,  12 
h.  580." 

he  same  ruling  was  made  in  Massuchu- 
8  in  Heard  v.  iJoroA,  and,  while  there  was 
jpinion  of  the  court,  from  the  argument 
»unsel  the  ruling  was  apparently  based 
^he  same  grounds  as  in  Hubbard  v.  John- 
.  77  Me.  139,  to  wit,  that  an  action  was 
imenced  on  the  day  cf  the  date  of  the 
t,  that  being  the  process  in  chancery. 
t  was  said  in  Lyte  v.  Bradford,  7  T.  B. 
i.  116:  "That  the  suing  out  process  has 
dl  times  been  held  the  commencement  of 
action  or  suit,  and  that  as  to  the  person 
inst  whom  process  ha^  been  issued  there 
it  necessarily  be  a  pending  suit  from  the 
e  of  the  process,  so  as  to  abate  and  rtquire 
•vival  upon  his  death." 
'here  is  nothing  in  Lewis  v.  Outlaw,  1 
Tt.  140,  which  opposes  these  views.  lo- 
d,  it  affirms  them.  The  court  said: 
preeably  to  the  practice  in  the  courts  of 
'  in  England,  all  suits  abated  by  the  death 
either  party;  nor  could  they  be  revived 
scire  facias."  The  court  then  proceeded 
lay  that  the  practice  of  chancery  in  Eng- 
d  was  upon  the  death  of  either  plaintiff 
defendant  to  file  a  bill  of  revivor  against 
representatives  of  the  deceased,  and,  ap- 
ing this  practice  to  Kentucky  under  a 
tute  which  provided  no  abatement  should 
ur  by  the  death  of  either  the  plaintiff  or 
;ndant,  but  might  be  "proceeded  upon  by 
>lication  of  the  heirs,  executors,  adminis- 
tors,  or  assigns  of  either  party,"  said: 
seems  clear  tliat  all  revivals,  to  comport 
;h  the  principles  of  reason  and  the  Eng- 
1  practice,  should  be  made  by  causing  ap- 
ipriate  process  to  issue  so  as  to  make  the 
r^sentatives  of  the  deceased  parties  in  a 
al  manner.  To  revive  a  dormant  judg- 
Dt  a  scire  facias  is  necessary.  To  revive 
chancery  the  authorities  show  that  a  bill 
St  be  filed,  and  process  issued  thereon,  to 
liich  the  representatives  may  make  such 
)wer  as  the  nature  of  the  case  may  re- 
re."        , 

lyde  V.  Leavitt,  2  Tyler  (Vt.)  170,  cited 
respondent's  counsel,  must  b*  considered 
peculiar  to  the  practice  in  Vermont. 
Che  statute  of  the  state  was  very  similar 
!  965  of  the  Revised  Statutes  of  the  Unit- 
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ed  States,  supra,  and  it  was  held,  reversing 
the  lower  court,  that  notwithstanding  6ri^ 
fin,  the  deceased,  had  been  personally  served 
with  the  writ,  as  it  was  made  returnable 
June  term,  1801,  and  as  Griffin  died  before 
essoin  day,  his  administrator  could  not  be 
made  a  party  under  the  statute.  The  ground 
of  the  decision  seemed  to  be  that  the  suit 
could  not  be  considered  as  pending  until  it 
was  entered  in  court.  The  contrary  was 
held  in  Clindenin  v.  AUen,  4  N.  H.  385.  The 
same  contention  was  made  which  was  made 
in  Hifdo  V.  Ijeavitt.  The  court  decided  that, 
"as  the  term  'pending'  means  nothing  more 
than  'remaining  undecided,'  an  action  may, 
without  doubt,  be  considered  as  pending 
from  the  commencement."  And  we  may  say 
that  Hyde  v.  Leavitt  did  not  long  remain 
law  in  Vermont.  At  their  October  sessions, 
1804,  the  general  assembly  amended  the  stat- 
ute to  make  the  commencement  of  the  suit, 
in  case  of  the  death  of  either  party,  the  same 
as  to  rights  for  and  against  executors  as  ex- 
isted in  a  suit  which  was  "pending,"  using 
this  word,  no  doubt,  to  meet  the  ruling  of 
the  court. 

However,  the  discussion  to  the  extent  we 
have  carried  it  may  not  be  necessary.  Sec- 
tion 955,  Rev.  Stat.,  determines  when  th« 
representative  of  a  deceased  party  may  b« 
brought  into  an  action,  and  that  scire  facias 
is  the  procedure  whereby  he  may  be  brought 
in.  And  it  is  not  confined  to  a  case  where 
a  judgment  has  been  obtained.  It  is  a  proc- 
ess of  notice  to  the  executor  or  administra- 
tor to  come  in,  and,  if  he  should  not  come  in, 
gives  jurisdiction  to  the  court  to  "render 
judgment  against  the  estate  of  the  deceased 
party,  in  the  same  manner  as  if  the  executor 
or  administrator  had  voluntarily  made  hint- 
self  a  partT."  This  is  the  language  of  the 
section.  If  doubt  there  can  be  of  its  con- 
struction, it  is  removed  by  the  case  of  Oreen 
V.  Watkins,  6  Wheat.  260,  5  L.  ed.  266,  and 
Maoker  v.  Thomas,  7  Wheat  530,  6  L.  ed. 
616. 

*In  Oreen  v.  Watkins,  the  court,  passing  or  [435] 
f  31  of  the  judiciary  act  of  1789,  of  which 
{{  965  and  956,  Rev.  Stat.,  are  reproduc- 
tions, pointed  out  the  distinction  between 
the  death  of  parties  before  judgment  and 
after  judgment,  and  said:  "In  the  former 
case  all  personal  actions  by  the  common  law 
abate;  and  it  required  the  aid  of  some  stat- 
ute like  that  of  the  31st  section  of  the  judici- 
ary act  of  1789,  chap.  20,  to  enable  the  action 
to  be  prosecuted  by  or  against  the  personal 
representative  of  the  deceased,  when  the 
cause  of  action  survived." 

The  enactment  of  the  section  was  to  pro- 
vide against  the  abatement  of  actions  which 
would  otherwise  abate  at  common  law,  and 
we  cannot  confine  its  remedy  to  ,the  cases 
where  death  occurs  after  judgment.  In 
other  words,  confine  its  remedy  to  the  cases 
where  the  common  law  already  afforded  a 
remedy.  See  also  M'Coul  v.  Lekamp,  2 
Wheat.  Ill,  4  L.  ed.  197,  and  Hyde  y.Leavitt, 
2  Tyler  (Vt.)   170. 

Except  when  considering  the  objection 
made  here  to  the  remedy  by  mandamus,  we 
have  treated  the  case  as  if  O.  P.  Overton,  the 
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deceased  party,  was  the  sole  defendant,  and 
that  the  action  necessarily  abated  unless 
there  was  a  saving  statute.  But  he  was  not 
the  sole  defendant,  and  the  action  did  not 
abate  at  common  law  if  the  cause  of  action 
survived  against  the  other  defendant.  We 
assume  (the  record  does  not  enable  us  to  de- 
termine absolutely)  that  it  did,  and  the  rea- 
son for  bringing  in  the  representatives  of 
the  deceased  defendant  is  the  stronger. 

We  think,  therefore,  that  the  Circuit  Court 
erred  in  setting  aside  the  scire  facias  and 
the  rule  for  mandamus  is  made  absolute. 


[43e]*C.  W.  SMITH,  as  Receiver  of  the  Atlantic  & 
Pacific  Railway  Company,  Plff.  in  Err., 

V. 

TRUMAN  REEVES,  as   Treasurer   of   the 
State  of  California. 

(See  S.  C.  Reporter's  ed.  436-449.) 

Action  against  state — consent  of  state  to  bo 
sued  in  its  oicti  courts — suit  by  Federal 
corporation. 

1.  Ad  action  agalDst  a  state  treasurer  In  bis 
offlclal  capacity,  which  Is  In  effect  to  compel 
the  stste,  through  him,  to  perform  Its  promise 
to  return  to  taxpayers  money  that  may  be  ad- 
Judged  to  have  been  taken  under  an  Illegal 
assessment.  Is  In  substance  an  action  against 
the  state  Itself,  within  the  meaning  of  U.  S. 
Const.  11th  Amend. 

2.  The  consent  of  the  state  to  be  sued,  which 
Is  given  by  Cal.  Pol.  Code,  |  3669,  providing 
that  the  state  treasurer  may  demand  trial  In 
the  superior  court  of  Sacramento  county, 
must  be  deemed  to  be  limited  to  actions  In  the 
state  court,  and  not  to  authorise  such  action 
In  a  Federal  court. 

4.  A  state  has  a  right  to  couple  with  Its  con- 
sent to  be  sued  on  account  of  taxes  alleged 
to  have  been  exacted  under  Illegal  assessments 
a  condition  that  the  suit  be  brought  In  one  of 
Its  own  courts. 

4.  An  action  against  a  state  by  a  corporation 
created  by  Congress  Is  not  authorized  by  U. 
S.  Const,  art.  3,  I  2,  as  a  case  arising  under 
the  Constitution  and  laws  of  the  United 
States,  although  the  lltb  Amendment  In 
terms  prohibits  actions  against  a  state  "by 
citizens  of  another  state,  or  by  citizens  or  sub- 
jects of  any  foreign  state." 

[No.  242.] 

Argued   April  16,  1900.    Decided    May  H, 
1900. 

IN  ERROR  to  the  United  States   Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decision  afTirming  a  judgment  of 
dismissal  in  an  action  against  a  state  treas- 
urer.    Affirmed. 
See  same  case  below.  Smith  v.  Rackliffe, 

Not*. — A*  to  suits  agalnut  ttatet — see  note 
to  Hans  V.  Lonlslana.  33  L.  ed.  U.  S.  842. 

At  tu  state  immunitif  from  iu(t — see  Mur- 
doek  Parlor  Orate  Co.  v.  Com.  (Mass.)  8  L. 
R.  A.  399,  and  note :  Carr  v.  State  es  ret.  Jean 
Baptlste  Maurice  Du  Coetlosquet  (Ind.)  11  L. 
R.  A.  370.  and  note. 
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69  U.  S.  App.  428,  87  Fed.  Rep.  964,  31  a  G 
A.  328. 

The  facts  are  stated  in  the  opinion. 

Ur.  C.  N.  Sterry  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

A  corporation  created  by  act  of  CongreM 
has  the  right  to  assert  any  cause  of  action, 
where  the  amount  in  value  exceeds  $2,000.  in 
any  circuit  court  of  the  United  States, 
against  any  party,  regardless  of  citizenship 
of  the  parties  to  such  action. 

Osbom  V.  Bank  of  United  States,  0  Wheat. 
738,  6  L.  ed.  204;  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1,  sub  nom.  Onion  P.  R.  Co. 
y.  Myers,  29  L.  ed.  319,  5  Sup.  Ct  Rep.  1113; 
Northern  P.  R.  Co.  v.  Amato,  144  U.  S.  46."!, 
36  L.  ed.  506,  12  Sup.  Ct.  Rep.  740;  South- 
em  Kansas  R.  Co.  v.  Briscoe,  144  U.  S.  133, 
36  L.  ed.  377,  12  Sup.  Ct.  Rep.  538. 

The  Atlantic  &  Pacific  Railroad  (Company 
having  the  right  to  invoke  the  jurisdictioa 
of  the  Federal  courts,  the  receivers  appointed 
to  take  possession  of  its  property  and  right* 
in  action  were  invested  with  the  right  to  In- 
voke the  same  jurisdiction. 

Texas  rf  P.  R.  Co.  v.  Cox,  145  U.  S.  593,  36 
L.  ed.  829,  12  Sup.  Ct  R«p.  905;  Mcyulta 
v.  Lochridge,  141  U.  S.  327,  35  L.  ed.  796,  12 
Sup.  Ct.  Rei).  11. 

These  receivers,  having  been  appointed  by 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  California  to  take 
possession  of  all  the  property  and  rights  in 
action  within  that  district,  had  the  right  to 
bring  any  suit  for  the  collection  of  the  as- 
sets of  the  Atlantic  &  Pacific  Railroad  Com- 
pany  in  that  court  which  appointed  them, 
regardless  of  citizenship,  amount,  or  any- 
thing else. 

Porter  v.  Sabin,  149  U.  S.  473,  37  L.  ed. 
815,  13  Sup.  Ct.  Rep.  1008;  White  v.  Kwing, 
159  U.  S.  36,  40  L.  ed.  67,  15  Sup.  (Jt.  Rep. 
1018. 

The  grant  to  the  Federal  courts  of  a  ju- 
risdiction "concurrent  with  the  courts  of  th* 
several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  In  equity,"  prevents  any 
state  from  confining  the  right,  created  bf 
statute  or  otherwise,  to  brini;  a  suit  of  a  civ- 
il nature,  at  common  law  or  in  equity,  in  the 
state  courts  alone,  where  a  party  having  the 
right  to  bring  such- suit  can  Invoke  the  aid 
of  a  Federal  court. 

Suydam  v.  Broadnaa,  14  Pet  67.  10  L.  ed. 
357;  Union  Bank  v.  Vaiden.  18  How.  503.  15 
L.  ed.  472;  Hyde  v.  Stone,  20  How.  170.  15 
L.  ed.  874 ;  Cowles  v.  Merctr  County.  7  Wall. 
118.  sub  nom.  Mercer  County  Super*,  v. 
Cowles.  19  L.  ed.  86;  Re  Broderick.  21  Wall. 
503.  22  L.  ed.  599;  JSm  parte  McNiel.  13 
Wall.  236.  20  L.  ed.  624:  Davis  v.  Gray.  1« 
Wall.  203.  21  L.  ed.  447:  Lincoln  County  v. 
Luning,  133  U.  S.  529.  33  L.  ed.  766.  10  Sup. 
Ct.  Rep.  363 ;  Oaines  v.  Fuentes,  92  U.  S.  10. 
23  L.  ed.  524 ;  Cowley  v.  Northern  P.  R.  Co. 
159  U.  S.  569.  40  L.  ed.  263,  16  Sup.  Ct  Rep. 
127:  Chicot  County  v.  Shenrood.  148  V.  S. 
529.  37  L.  ed.  546,  13  Sup.  Ct.  Rep.  695: 
Rmyan  v.  Farmers'  Loan  rf  T.  Co.  164  U.  8. 
362.  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  5«0. 
14  Sup  Ct.  Rep.  1047 ;  Smyth  v.  Ames,  16» 
U.  S.  466,  42  L.  ed.  819,  18  Sup   «.  Rep. 
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18;  Blake  ▼.  UcClung,  172  U.  S.  239,  43  L. 
1.  432,  19  Sup.  Ct  Rep.  165;  Thompson  v. 
MM-ev  County,  12  U.  S.  App.  018,  67  Fed. 
€p.  1030.  6  C.  C.  A.  674;  Edwards  v.  Hill, 
)  V.  a.  App.  493,  69  Fed.  Rep.  723,  8  C.  C. 
.  233. 

A  suit  against  th«  state  treastirer  in  his 
Bcial  capacity  is  in  fact  a  suit  against  a 
tatutory  trustee  of  funds,  and  in  such  capa- 
ty  he  does  not  represent  the  state  in  an  ae- 
on lilce  the  present, — one  to  recover  a  sum 
f  money  which  he,  as  state  treasurer,  had 
either  the  right  to  collect,  nor  to  hold  after 
ollection  for  anyone  hut  the  owner. 

Eee  parte  Tyler,  149  U.  S.  165,  37  L.  ed. 
89.  13  Sup.  Ct.  Hep.  785. 

Immunity  from  suit,  belonging  to  a  state, 
rhich  is  protected  by  the  Constitution,  is  a 
lersonal  privilege  which  it  may  waive  at 
ileasure. 

Beers  v.  Arkansas,  20  How.  527,  15  L.  ed. 
91 ;  Re  Ayers,  123  U.  S.  443,  31  L.  ed.  216, 
■<  Sup.  Ct.  Rep.  164;  Bans  v.  Louisiana,  134 
J.  S.  1,  33  L.  ed.  842,  10  Sup.  Ct.  Rep.  504; 
7lark  v.  Barnard,  108  U.  S.  436,  27  L.  ed. 
■80.  2  Sup.  Ct.  Rep.  878. 

While  it  is  true  that  a  state  when  consent- 
ng  to  be  sued  may  base  such  consent  upon 
luch  conditions  as  it  may  choose  to  malce, 
ind  such  conditions  must  be  observed,  yet 
t  cannot  make,  as  one  of  such  conditions,  a 
sondition  that  it  can  be  sued  only  in  its  own 
Murtn  upon  a  right  of  action  given  to  all. 

Chicago  d  N.  W.  R.  Co.  v.  Whitton,  13 
tVall.  271,  20  L.  ed.  671 ;  Bmyth  v.  Ames,  169 
U.  S.  476,  42  L.  ed.  837.  18  Sup.  Ct  Rep.  418. 

Messrs.  WlUlam  If.  Aliliott  and  Tlrey 
L.  Ford  argued  the  cause  and,  with  Mr. 
George  A.  Sturtevant,  filed  a  brief  for  defend- 
ant in  error: 

Where  the  record  discloses  the  fact  that 
the  n(Mninal  defendants  have  no  personal  in- 
terest in  the  subject-matter  of  the  suit,  but 
defend  only  as  representing  the  state,  the 
state  is  the  real  party  in  interest  and  the 
party  against  whom  the  relief  is  sought. 

Oeorgia  v.  Madrazo,  1  Pet.  110,  7  Ii.  ed. 
73:  Kentucky  v.  Dennison,  24  How.  66,  16 
L.  ed.  717;  Louisiana  v.  Jumel.  107  U.  S. 
711,  27  L.  ed.  448,  2  Sup.  Ct.  Rep.  128;  Ha- 
good  V.  Southern,  117  U.  S.  52,  29  L.  ed. 
805,  6  Sup.  Ct.  Rep.  608;  Be  Ayers,  123  U. 
S.  443,  31  L.  ed.  216,  8  Sup.  Ct.  Rep.  164; 
Louisinna  e^  rel.  New  York  Guaranty  £  In- 
demnity Co.  V.  Steele.  134  U.  S.  230.  33  L. 
ed.  891,  10  Sup.  Ct.  Rep.  511;  North  Caro- 
lina V.  Temple,  134  U.  S.  22.  33  L.  ed.  849, 
10  Sup.  Ct.  Rep.  509 ;  United  States  v.  Bee- 
he,  127  U.  S.  344,  32  L.  ed.  124,  8  Sup.  Ct. 
Rep.  1083:  Pennoyer  v.  McConnauqhy,  140 
tJ.  S.  1,  35  L.  ed.  363,  11  Sup.  Ct.  Rep.  699; 
Reagan  v.  Farmers'  Loan  <£  T.  Co.  154  U.  S. 
388!  38  L.  ed.  1020.  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047;  Belknap  v.  Schild, 
161  U.  S.  10,  40  h.  ed.  690,  16  Sup.  Ct.  Rep. 
443. 

It  has  been  uniformly  held  that  where  an 
ofBcer  of  a  state  has  been  sued,  in  his  rep- 
resentative capacity,  to  enforce  an  obliga- 
tion alleged  to  be  due  from  the  state,  the 
«ourt9  of  the  United  States,  under  the  11th 
Amendment,  have  no  jurisdiction  to  hear  or 
178  U.  S. 


determine  the  cause  without  the  consent  of 
the  state. 

Louisiana  v.  Jumel,  107  U.  S.  711,  27  L. 
ed.  448,  2  Sup.  Ct.  Rep.  128;  Hagood  y. 
Southern,  m  V.  8.  52,  29  L.  ed.  805,  6  Sup. 
Ct.  Rep.  608;  Be  Ayers,  123  U.  S.  443,  31  L 
ed.  216,  8  Sup.  Ct.  Rep.  164;  Louisiana  ex 
rel.  New  York  Cfuaranty  <£  Indemnity  Co.  v. 
Steele,  134  U.  S.  230,  33  L.  ed.  891,  10  Sup. 
Ct.  Rep.  511;  Reagan  v.  Farmers'  Loan  d  T. 
Co.  154  U.  S.  388,  38  L.  ed.  1020,  14  Sup.  Ct. 
Rep.  1047 ;  Belknap  v.  Schild,  161  U.  S.  10, 
40  I>.  ed.  590,  16  Sup.  Ct.  Rep.  443. 

The  state  cannot,  without  its  consent,  be 
sued  in  a  circuit  court  of  the  United  States, 
even  though  the  case  is  one  which  arises  un- 
der the  Constitution  and  laws  of  the  United 
States. 

Fans  V.  Louisiana,  134  U.  S.  1,  33  L.  ed. 
842,  10  Sup.  Ct  R«?.  504;  North  Oarolint 
V.  Temple,  134  U.  S.  22,  33  L.  ed.  849,  10 
Sup.  Ct.  Rep.  509;  United  States  v.  Temas, 
143  U.  S.  644,  36  L.  ed.  292,  12  Sup.  Ct  Rep. 
488. 

The  state  has  the  unquestioned  right  to 
select  the  forum  in  which  it  shall  be  sued, 
to  prescribe  the  manner  in  which  the  suit 
shall  be  conducted,  and  to  impose  upon  the 
prosecution  of  the  action  any  condition  that 
may  be  deemed  proper.  It  may  even  retract 
its  permission  to  be  sued,  after  an  action 
has  been  commenced. 

South  d  North  Ala.  R.  Co.  v.  Alabama, 
101  U.  S.  832,  25  L.  ed.  973 ;  Re  Ayers,  123 
U.  S.  505,  31  L.  ed.  229,  8  Sup.  Ct  Rep.  164; 
Hans  V.  Louisiana,  134  U.  S.  18,  33  L.  ed. 
848,  10  Sup.  Ct  Rep.  604;  Ball  v.  Halsell, 
161  U.  S.  83,  40  L.  ed.  625,  16  Sup.  Ct.  Rep. 
664. 

The  conditions  imposed  by  Cal.  Pol.  Code, 
§  3669,  are  wholly  incompatible  with  a  con- 
sent to  be  sued  in  the  United  States  courts, 
and  could  have  no  application  in  such  court. 

Van  Stone  v.  Stillwell  d  B.  Mfg.  Co.  142 
U.  S.  133,  35  L.  ed.  963,  12  Sup.  Ct  Rep. 
181 ;  Fishbum  v.  Chicago,  M.  d  St.  P.  R.  Co. 
137  U.  S.  60,  34  L.  ed.  585,  11  Sup.  Ct  Rep. 
8 ;  Missouri  P.  R.  Co.  v.  Chicago  d  A.  R.  Co. 
132  U.  S.  191,  33  L.  ed.  309,  10  Sup.  Ct  Rep. 
65;  Hudson  v.  Parker,  156  U.  S.  281.  39  L. 
ed.  426,  16  Sup.  Ct.  Rep.  450 :  Deland  v. 
Platte  County,  165  U.  S.  221,  39  L.  ed.  128, 
16  Sup.  Ct.  Rep.  82 ;  Ohateaugay  Ore  d  Iron 
Co.,  Petitioner,  128  U.  S.  545,  32  L.  ed.  509, 
9  Sup.  Ct.  Rep.  150. 

*Mr.  Justice  Hftrlan  delivered  the  opin'[430] 
ion  of  the  court: 

This  action  was  brought  in  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  California  by  the  receivers  of  the 
Atlantic  &,  Pacific  Railroad  Company,  a  cor- 
poration created  under  an  act  of  Congress 
approved  July  27,  1866,  'with  authority  to[437] 
construct  and  maintain  a  railroad  and  tele- 
graph line  beginning  at  or  near  Springfield, 
Missouri,  thence  by  a  specified  route  to  the 
Pacific  Ooean.  14  Stat  at  L.  292,  chap. 
278. 

The  original  defendant  was  J.  R.  McDon- 
ald, as  treasurer  of  the  state  of  California. 
He  was  succeeded  in  office  by  Levi  Rackliffe, 
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W.  S.  Oreen,  and  Truman  Reeves  in  the  or- 
der named. 

The  relief  sought  was  a  judgment  against 
the  defendant  "at  treasurer  of  the  state  of 
California,"  for  the  sum  of  12,272.80  with 
interest  thereon  from  the  date  of  the  pay- 
ment of  that  sum  or  any  portion  thereof  to 
the  state  treasurer,  together  with  the  costs 
of  the  action. 

Before  bringing  suit  the  receivers  of  the 
railroad  company  gave  written  notice  to  the 
comptroller  of  the  state  that  they  intended 
to  bring  an  action  against  the  state  treas- 
urer to  recover  from  him  the  amount  of  the 
"taxes  paid  by  the  Atlantic  &  Pacific  Rail- 
road Company,  and  by  the  receiver  for  it,  to 
the  state  treasurer  as  and  for  taxes  assessed 
against  the  Atlantic  &■  Pacific  Railroad 
Company  in  the  state  of  California  for  the 
year  1893,  by  the  state  board  of  equaliza- 
tion." 

The  action  was  brought  under  S  3669  of 
the  Political  Code  of  California,  which  is  as 
follows: 

"Each  oorporation,  person,  or  association 
assessed  by  the  state  ooard  of  equalization 
must  pay  to  the  state  treasurer,  upon  the  or- 
der of  the  Comptroller,  as  other  moneys  are 
required  to  be  paid  into  the  treasury,  the 
state  and  county  and  city  and  county  taxes 
each  year  levied  upon  the  property  bo  as- 
sessed to  it  or  him  oy  said  board.  Any  cor- 
poration, person,  or  association  dissatisfied 
with  the  assessment  made  by  the  board,  upon 
the  payment  of  the  taxes  due  upon  the  as- 
sessment complained  of,  and  the  five  per  cent 
added,  if  to  be  added,  on  or  before  the  first 
Monday  in  June,  and  the  filing  of  notice  with 
the  Comptroller  of  aa  intention  to  begin  an 
action,  may,  not  later  than  the  first  Monday 
in  June,  bring  an  action  against  the  state 
treasurer  for  the  recovery  of  the  amount  of 
taxes  and  percentage  so  paid  to  the  treas- 
urer, or  any  part  thereof,  and  in  the  com- 
plaint may  allege  any  fact  tending  to  show 
the  illegality  of  the  tax,  or  of  the  assess- 
ment upon  which  the  taxes  are  levied,  in 
whole  or  in  part  A  copy  of  the  complaint 
[4S8]and  of  the  summons  'must  be  served  upon 
the  treasurer  vrithin  ten  days  after  the  com- 
plaint has  been  filed,  and  the  treasurer  has 
thirty  days  within  which  to  demur  or  an- 
swer. At  the  time  the  treasurer  demurs  or 
answers,  he  may  demand  that  the  action  be 
tried  in  the  svperior  court  of  the  county  of 
Sacramento.  The  attorney  general  must  de- 
fend the  action.  The  provisions  of  the  Code 
of  Civil  Procedure  i  elating  to  pleadings, 
proofs,  trials,  and  appeals  are  applicable  to 
the  proceedings  herein  provided  for.  If  the 
final  judgment  be  against  the  treasurer, 
upon  presentation  of  a  certified  copy  of  such 
judgment  to  the  Comptroller,  he  shall  draw 
his  warrant  upon  the  state  treasurer,  who 
must  pay  to  the  plaintiff  the  amount  of  the 
taxes  so  declared  to  have  been  illegally  col- 
lected; and  the  cost  of  such  action,  audited 
by  the  board  of  examiners,  must  be  paid  out 
of  any  money  in  the  general  fund  of  the 
treasury,  which  is  hereby  appropriated,  and 
the  Comptroller  may  demand  and  receive 
from  the  county,  or  city  and  county  inter- 
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ested,  the  proportion  of  such  costs,  or  may 
deduct  such  proportion  from  any  money  then 
or  to  become  due  to  said  county,  or  city  and 
county.  Such  action  must  be  begun  on  or 
before  the  first  Monday  in  June  of  the  year 
succeeding  the  year  in  which  the  taxes  were 
levied,  and  a  failure  to  begin  such  action  is 
deemed  a  waiver  of  the  rights  of  action." 

The  state  treasurer,  represented  by  the  at- 
torney general  of  the  state,  demurred  to  the 
complaint  upon  various  grounds  nITecting 
the  merits  of  the  case,  and  also  moved  to 
dismiss  the  case  upon  the  ground  that  the 
circuit  court  had  no  jurisdiction  of  the  de- 
fendant or  of  the  action. 

The  demurrer  was  sustained  with  leave  to 
amend,  and  the  motion  to  dismiss  was  de- 
nied. Reinhart  v.  McDonald,  70  Fed.  Rep. 
403. 

An  amended  complaint  was  filed,  but  a  de- 
murrer to  it  was  sustained,  with  leave  to 
amend.  No  further  amendment  having 
been  filed,  the  action  was  dismissed  by  the 
circuit  court.  Smith  v.  Rackliffe,  83  Fed. 
Rep.  083.  That  judgment  was  affirmed  in 
the  circuit  court  of  appeols.  50  U.  S.  App. 
428,  87  Fed.  Rep.  904,  31  C.  C.  A.  328. 

Is  this  suit  to  be  regarded  as  one  against 
the  state  of  California?  The  adjudged  cases 
permit  only  one  answer  to  this  question. 
Although  the  state,  as  such,  is  not  made  a 
party  defendant,  'the  suit  is  azainst  one  of[430^ 
its  oCBcers  as  treasurer;  the  relief  sought  is 
a  judgment  against  that  ofllcer  in  his  official 
oapaotty;  and  that  judgment  would  compel 
him  to  pay  out  of  the  public  funds  in  the 
treasury  of  the  state  a  certain  sum  of  money. 
Such  a  judgment  would  have  the  same  eSeet 
as  if  it  were  rendered  directly  against  the 
state  for  the  amount  specified  in  the  com- 
plaint. This  case  is  unlike  those  in  which 
we  have  held  that  a  suit  would  lie  by  one 
person  against  another  person  to  recover 
possession  of  specific  property,  although  the 
latter  claimed  that  he  was  in  possession  as 
an  officer  of  the  state  and  not  otherwise.  In 
such  a  case,  the  settled  doctrine  of  this  court 
is  that  the  question  of  possession  does  not 
cease  to  be  a  judicial  question — as  between 
the  parties  actually  before  the  court — ^be- 
cause the  defendant  asserts  or  suggests  that 
the  right  of  possession  is  in  the  state  of 
which  he  is  an  officer  or  agent.  Tindal  v. 
Wesley,  167  U.  S.  204,  221,  42  L.  «d.  137. 
143,  17  Sup.  Ct  Rep.  770.  and  anthoritiea 
there  cited.  In  the  present  ease  the  action 
is  not  to  recover  specific  moneys  in  the  hands 
of  the  state  treasurer,  nor  to  compel  him  to 
perform  a  plain  ministerial  duty.  It  is  to 
enforce  the  liability  of  the  state  to  pay  a 
certain  amount  of  money  on  account  of  the 
payment  of  taxes  alleged  to  have  been  wrong- 
fully exacted  by  the  state  from  the  plain- 
tiffs. Nor  is  it  a  suit  to  enjoin  the  defend- 
ant from  doing  some  positive  or  affirmative 
act  to  the  injury  of  the  plaintiffs  in  their 
persons  or  property,  but  one  in  effect  to  com- 
pel the  state,  through  its  officer,  to  perform 
its  promise  to  return  to  taxpayers  such 
amount  as  may  be  adjudged  to  have  been 
i  taken  from  them  under  an  illegal  SMWSi 
ment. 
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e  case,  in  some  material  aspects,  is  like 
of  Louisiana  v.  Jumel,  107  U.  S.  711, 
'28.  27  L.  ed.  448.  453,  454,  2  Sup.  Ct. 

128,  140-142.  That  was  a  proceeding 
landamus  against  officers  of  Louisiana 
mpel  them  to  use  the  public  moneys  in 
tate  treasury  for  the  retirement  of  cer- 
bonds  issued  by  the  state,  but  which  it 
iqiiently  refused  to  recognize  as  valid 
ations,  and  directed  its  officers  not  to 

This  court  said:  "It  may  be,  with- 
loubt,  easily  ascertained  from  the  ac- 
ts how  much  of  the  money  on  hand  is 
cable  to  the  payment  of  this  class  of 
> ;  but  the  law  nowhere  requires  the  set- 
apart  of  this  fund  any  more  than 'others 

the  common  stock.  In  the  treasury  all 
i  are  mingled  together,  and  kept  so  un- 
illed  for  to  meet  specific  demands.  .  .  . 
remedy  sought,  in  order  to  be  complete, 
d  require  the  court  to  assume  all  the  ex- 
ve  authority  of  the  state,  so  far  as  it 
ed  to  the  enforcement  of  this  law,  and 
iperrise  the  conduct  of  all  persons 
i^ed  with  any  official  duty  in  respect  to 
evy,  collection,  and  disbursement  of  the 
in  question  until  the  bonds,  principal 
interest,  were  paid  in  full,  and  that,  too, 

proceeding  in  which  the  state,  as  a 
!,  wns  not  and  could  not  be  made  a 
J.  It  needs  no  argument  to  show  that 
>olitical  power  cannot  be  thus  ousted  of 
urisdiction  and  the  judiciary  set  in  its 
!.  When  a  state  submits  itself,  without 
■vation,  to  the  jurisdiction  of  a  court 

particular  case,  that  jurisdiction  may 
sed  to  give  full  effect  to  what  the  state 
by  its  act  of  submission  allowed  to  be 
;  and  if  the  law  permits  coercion  of 
public  officers  to  enforce  any  judgment 

may  be  rendered,  then  such  coereion 
be  employed  for  that  purpose.  But  this 
ery  far  from  authorizing  the  courts, 
I  a  state  cannot  be  sued,  to  set  up 
urisdiction  over  the  officers  in  charge 
le  public  moneys,  so  as  to  control  them 
gainst  the  political  power  in  their  ad- 
stration  of  the  finances  of  the  state.  In 
opinion,  to  grant  the  relief  asked  for  in 
!r  of  these  cases  would  be  to  exercise 

a  power." 

e  are  clearly  of  opinion  that  within  the 
ning  of  the  constitutional  provisions  re- 
ig  to  actions  instituted  by  private  per- 

against  a  state,  this  suit,  though  in 
I  against  an  officer  of  the  state,  is 
nst  the  state  itself.  Re  Ayers,  123  U. 
43,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  104; 
xoyer  v.  McConnaughy,  140  U.  8.  1,  10, 
..  ed.  363,  365.  11  Sup.  Ct.  Rep.  699. 
lit  it  is  contended  that  by  the  section  of 
Political  Code  of  California  above  quot- 
he  state  has  consented  that  its  treasurer 

be  sued  in  respect  of  the  matters  sp-ci- 
in  that  section,  and  it  is  argued  that  I'lis 

comes  within  the  decision  in  Beem  v. 
anaas,  20  How.  527.  529,  15  L.  ed.  ml, 

in  which  it  was  said  to  be  an  establixled 
ciple  of  jurisprudence  in  all  civilized  iia- 
B  that  while  the  sovereign  cannot  be  sred 
ts  own  courts  or  in  any  other  without 
»nsent  and  permission,  a  state  "may,  if 
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it  thinks  proper,  waive  this  privilege,  and 
permit  itself  to  be  'made  a  defendant  in  a[441I 
suit  by  individuals  or  by  another  state."  So, 
in  Clark  v.  Barnard,  108  U.  S.  436,  447,  27 
L.  ed.  780,  785,  2  Sup.  Ct.  Rep.  878,  883: 
"The  immunity  from  suit  belonging  to  a 
state,  which  is  respected  and  protected  by 
the  Constitution  within  the  limits  of  the  ju- 
dicial power  of  the  United  States,  is  a  per- 
sonal privilege  which  it  may  waive  at  pleas- 
ure; so  that  in  a  suit,  otherwise  well 
brought,  in  which  a  state  had  sufficient  in- 
terest to  entitle  it  to  become  a  party  defend- 
ant, its  appearance  in  a  court  of  the  United 
States  would  be  a  voluntary  submission  to 
its  jurisdiction;  while,  of  course,  those 
courts  are  always  open  to  it  as  a  suitor  in 
controversies  between  it  and  citizens  of  other 
stetes." 

It  is  quite  true  the  state  has  consented 
that  ite  treasurer  may  be  sued  by  any  party 
who  insiste  that  taxes  have  been  illegally 
exacted  from  him  under  assessments  made 
by  the  state  board  of  equalization.  Bnt  we 
think  that  it  has  not  consented  to  be  sued 
except  in  one  of  its  own  courts.  This  is  not 
expressly  declared  in  the  statute,  but  such, 
we  think,  is  ite  meaning.  The  requirement 
that  the  aggrieved  taxpayer  shall  give  notice 
of  his  suit  to  the  comptroller,  and  the  pro- 
vision that  the  treasurer  may  at  the  time  he 
demurs  or  answers  "demand  that  the  action 
be  tried  in  the  superior  court  of  the  county 
of  Sacramento,"  indicates  that  the  state  con- 
templated proceedings  to  be  instituted  and 
carried  to  a  conclusion  only  in  its  own  ju- 
dicial tribunals.  If  a  circuit  court  of  the 
United  States  can  take  cognizance  of  an  ac- 
tion of  this  character,  the  right  given  to  the 
treasurer  by  the  local  statute  to  have  the 
case  tried  in  the  superior  court  of  Sacra- 
mento county  would  be  of  no  value;  for.  as 
the  jurisdiction  and  authority  of  a  circuit 
court  of  the  United  States  depends  upon  the 
Constitution  and  laws  of  the  United  States, 
it  could  not  refuse  to  take  cognizance  of  the 
case  if  rightfully  commenced  in  it,  and  to 
proceed  to  final  decree,  nor  could  it,  merely 
in  obedience  to  the  laws  of  the  state,  transfer 
it  to  a  state  court  upon  the  demand  of  the 
state  treasurer.  A  Federal  court  can  neither 
take  nor  surrender  jurisdiction  except  pur- 
suant to  the  Constitution  and  laws  of  the 
United  States. 

In  Beora  v.  Arkansas,  above  cited,  it  was 
further  said:  "As  this  permission  [to  be 
sued]  is  altogether  voluntary  on  the  part  of 
the  sovereignty,  it  follows  that  it  may  pre- 
scribe the  terms  'and  conditions  on  which  it[44JI] 
oonsente  to  be  sued,  and  the  manner  in  which 
the  suit  shall  be  conducted,  and  may  with- 
draw ite  consent  whenever  it  may  suppose 
that  justice  to  the  public  requires  it.  Ar- 
kansas, by  its  Constitution,  so  far  waived 
the  privilege  of  sovereignty  as  to  authorize 
suits  to  be  instituted  against  it  in  ite  own 
courts,  and  delegated  to  its  general  assembly 
the  power  of  directing  in  what  courts,  and 
in  what  manner,  the  suit  might  be  com- 
menced. And  if  the  law  of  1854  had  been 
passed  before  the  suit  was  instituted,  we  do 
not   understand    that    any  objection  would 
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kave  been  made  to  it.  The  objection  is  that 
it  was  passed  after  the  anit  was  instituted, 
and  contained  regulations  with  which  the 
plaintiff  could  not  conveniently  comply.  But 
the  prior  law  was  not  a  contract.  It  was 
an  ordinary  act  of  l^islation,  prescribing 
the  conditions  upon  which  the  state  consent- 
ed to  waive  the  privilege  of  sovereignty.  It 
contained  no  stipulation  that  these  regula- 
tions should  not  be  modified  afterwards,  if, 
upon  experience,  it  was  found  that  further 

firovisions  were  necessary  to  protect  the  pub- 
ic interest;  and  no  such  contract  can  be 
implied  from  the  law,  nor  can  this  court  in- 
quire whether  the  law  operated  hardly  or 
unjustly  upon  the  parties  whose  suits  were 
then  pending.  That  was  a  question  for  the 
consideration  of  the  legislature.  They 
might  have  repealed  the  prior  law  alto- 
gether, and  put  an  end  to  the  jurisdiction 
of  their  courts  in  suits  against  the  state,  if 
they  had  thought  proper  to  do  so,  or  pre- 
scribe new  conditions  upon  which  the  auits 
might  still  be  allowed  to  proceed.  In  ex- 
ercising this  latter  power  the  state  violated 
no  contract  with  the  parties;  it  merely  reg- 
ulated the  proceedings  in  its  own  courts,  and 
limited  the  jurisdiction  it  had  before  con- 
ferred in  suits  when  the  state  consented  to 
be  a  party  defendant." 

In  support  of  the  broad  proposition  that 
the  state  could  not  restrict  its  consent  to  be 
sued  to  actions  brought  in  its  own  courts, 
counsel  refer  to  Chicago  rf  N.  W.  R.  Go.  ▼. 
Whitton,  13  Wall.  270,  286,  20  L.  ed.  671, 
676 ;  Reagan  v.  Farmers'  Loan  <{  T.  Co.  164 
U.  8.  362,  391,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047,  1062; 
and  Smyth  v.  Ames,  169  U.  S.  466,  616,  42 
L.  ed.  819,  838,  18  Sup.  Ct.  Rep.  418,422. 

Chicago  <£  If.  W.  R.  Co.  v.  Whitton  re- 
lated to  a  statute  of  Wisconsin,  giving  a 
right  of  action,  in  certain  circumstances, 
where  the  death  of  a  person  was  caused  by 
I*48Jthe  wrongful  act,  neglect  "or  default  of  an- 
other person  or  of  a  corporation,  and  which 
statute  provided  that  the  action  should  be 
brought  in  some  court  established  under  the 
Constitution  and  laws  of  the  state.  This 
'  court  held  that  in  all  cases  where  a  general 
right  was  thus  conferred,  "it  can  be  enforced 
.  in  any  Federal  court  within  the  state  hav- 
ing jurisdiction  of  the  parties.  It  cannot  be 
withdrawn  from  the  cogni:tanoe  of  such  Fed- 
eral court  by  any  provision  of  state  legisla- 
tion that  it  shall  only  be  enforced  in  a  state 
court.  .  .  .  Whenever  a  general  rule  as 
to  property  or  personal  rights,  or  injuries 
to  either,  is  established  by  state  legislation, 
its  enforcement  by  a.  Federal  court  in  a  case 
between  proper  parties  is  a  matter  oi  course, 
and  the  jurisdiction  of  the  court,  in  such 
case,  is  not  subject  to  state  limitation." 

Reagan  v.  Farmers'  Loan  d  T.  Co.  was  an 
action  by  a  New  York  corporation  against 
the  railroad  commissioners  of  Texas  and 
others  to  enjoin  the  enforcement  of  certain 
railroad  ratos  established  by  the  statutes  of 
Texas.  This  court  said:  "Nor  can  it  be 
said  in  such  a  case  that  relief  is  obtainable 
onlv  in  the  courts  of  the  state.  For  it  may 
be  laid  down  as  a  general  proposition  that, 
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whenever  a  citizen  of  a  state  can  go  into  the 
courts  of  the  state  to  defend  his  property 
against  the  illegal  acts  of  ite  officers,  a  citi- 
zen of  another  state  may  invoke  the  juris- 
diction of  the  Federal  courte,  to  maintain  a 
like  defense.  A  state  cannot  tie  up  a  citi- 
zen of  another  state,  having  property  righto 
within  ite  territory  invaded  by  unauthor- 
ized acts  of  its  own  officers,  to  suite  for  re- 
dress in  ite  own  courte.  Given  a  case  where 
a  suit  can  be  maintained  in  the  courte  of 
the  state  to  protect  property  righto,  a  citi- 
zen of  another  stete  may  invoke  the  juris- 
diction of  the  Federal  courts." 

Smyth  v.  Ames  was  a  suit  in  the  circuit 
court  of  the  United  States  against  the  mem- 
bers of  the  stote  board  of  transportation  of 
Nebraska  and  other  persons  and  corpora- 
tions, to  enjoin  the  enforcement  of  certoin 
rates  established  by  a  stetute  of  that  state 
for  railroads.  In  that  case  it  was  insisted 
that  the  relief  sought  could  only  be  bad  in 
an  action  brought  in  the  supreme  court  of 
Nebraska,  such  being  the  remedy  provided 
by  the  statute  there  in  question.  That  pro- 
vision, it  was  contended,  took  from  the  cir- 
cuit court  of  the  United  Stotes  ite  *ei;^uity[444] 
jurisdiction  in  respect  of  the  rates  prescribed, 
and  required  the  dismissal  of  the  bills.  This 
court  said :  "We  cannot  accept  this  view  of 
the  equity  jurisdiction  of  the  circuit  courte 
of  the  United  Stotes.  The  adequacy  or  in- 
adequacy of  a  remedy  at  law  for  the  protec- 
tion of  the  righto  of  one  entitled  upon  any 
ground  to  invoke  the  powers  of  a  Federal 
court  is  not  to  be  conclusively  determined 
by  the  stotutes  of  the  particular  stoto  in 
which  suit  may  be  brought.  One  who  is  en- 
titled to  sue  in  the  Federal  circuit  court  may 
invoke  ite  jurisdiction  in  equity  whenever 
the  esteblished  principles  and  rules  of  equity 
permit  such  a  suit  in  that  court,  and  he  can- 
not be  deprived  of  that  right  by  reason  of 
his  being  allowed  to  sue  at  law  in  a  stote 
court  on  the  same  cause  of  action.  It  is 
true  that  an  enlargement  of  equitoble  righto 
arising  from  the  stotutes  of  a  stote  may  be 
administered  by  the  circuit  courte  of  the 
United  Stotes.  Broderic^s  Will,  21  Wall. 
503,  520,  sub  nom.  KieUjf  v.  MeGlynn,  22 
L.  ed.  509,  606;  Holland  v.  OhaUen,  110  U. 
S.  16,  24,  28  L.  ed.  62,  56.  3  Sup.  Ct.  Rep. 
495;  Dick  v.  Foraker,  155  U.  S.  404,  416,  30 
L.  ed.  201,  206,  15  Sup.  Ct  Rep.  124;  Bar- 
don  V.  Land  £  River  Improv.  Co.  167  U.  S. 
327,  330,  39  L.  ed.  719,  720,  15  Sup.  Ct  Rep. 
0.10;  Rich  v.  Braxton,  158  U.  S.  375,  405.  39 
L.  ed.  1022,  1032,  16  Sup.  Ct  Rep.  1006. 
But  if  the  case  in  ite  essence  be  one  cogniza- 
ble in  equity,  the  plaintiff, — the  required 
value  being  in  dispute, — may  invoke  the 
equity  powers  of  the  proper  circuit  court  of 
the  United  Stotes  whenever  jurisdiction  at- 
toches  by  reason  of  diverse  citizenship  or 
upon  any  other  ground  of  Federal  jurisdic- 
tion. Payne  v.  Book,  7  Wall.  426,  430,  19 
L.  ed.  260,  201 ;  UcConihay  v.  Wright,  121 
U.  S.  201,  205,  30  L.  ed.  932,  033,  7  Sup.  Ct 
Rep.  940.  A  party,  by  going  into  a  national 
court,  does  not,  this  court  mis  said,  lose  any 
right  or  appropriate  remedy  of  which  hie 
might  have   availed    himself   in    the  stoto 
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>urts  of  the  same  locality;  that  the  wise 
olicy  of  the  Constitution  gives  him  a  choice 
f  tribunals.  Davia  v.  Oray,  16  Wall.  203, 
21,  21  L.  ed.  447,  452;  Cowley  v.  Vorthem 
'.  R.  Co.  159  U.  S.  509,  583,  40  L.  ed.  263. 
67,  16  Sup.  Ct  Rep.  127."  In  Smyth  v. 
Vtnea  the  court  distinctly  reaffirmed  what 
ras  said  upon  this  point  in  Reagan  ▼.  Farm- 
ra'  Loan  d  T.  Co. 

These  cases  do  not  control  the  determina- 
ion  of  the  present  question.  The  Whitton 
uit  was  wholly  between  private  parties,  and 
nvolved  no  question  as  to  the  state  or  the 
»owers  or  acto  of  state  officers.  In  the  Rea- 
mn  and  Smyth  Cases  the  relief  sought  was 
kgainst  the  proposed  action  of  state  officers 
ir  'agents,  and  they  were  not  in  any  sense 
luits  against  the  state — the  relief  asked  be- 
ng  protection  against  affirmative  action 
ibout  to  be  taken  by  state  officers  in  hostil- 
ty  to  the  rights  of  the  respective  plaintiffs. 
In  the  present  case  the  suit  is  one  to  com- 
pel an  officer  of  the  state,  by  affirmative  ac- 
tion on  his  part,  to  perform  or  comply  with 
the  promise  of  the  stete  as  defined  in  its  Po- 
litical Code,  and  therefore,  as  we  have  said. 
It  is  a  suit  against  the  state.  Nothing  here- 
tofore said  by  this  court  justifies  the  con- 
tention that  a  state  may  not  give  its  consent 
to  be  sued  in  its  own  courts  by  private  per- 
sons or  by  corporations,  in  respect  of  any 
cause  of  action  against  it  and  at  the  same 
time  exclude  the  jurisdiction  of  the  Federal 
courts — subject  always  to  the  condition, 
arising  out  of  the  supremacy  of  the  Consti- 
tution of  the  United  States  and  the  laws 
made  in  pursuance  thereof,  that  the  final 
judgment  of  the  highest  court  of  the  state 
in  any  action  brought  against  it  with  its 
consent  may  be  reviewed  or  re-examined,  as 
prescribed  by  the  act  of  Congress,  if  it  de- 
nies to  the  plaintiff  any  right,  title,  priyi- 
lege,  or  immunity  secured  to  him  and  spe- 
cially claimed  under  the  Constitution  or 
laws  of  the  United  States. 

In  our  judgment  it  was  competent  for  the 
state  to  cou]^e  with  its  consent  to  be  sued 
on  account  of  taxes  alleged  to  have  been  ex- 
acted under  illegal  assessments  made  by  the 
state  board,  the  condition  that  the  suit  be 
brought  in  one  of  its  own  courts.  Such  leg- 
islation ought  to  be  deemed  a  part  of  the 
taxing  system  of  the  state,  and  cannot  be 
regarded  as  hostile  to  the  general  govern- 
ment, or  as  trenching  upon  any  right  grant- 
ed or  secured  by  the  Constitution  of  the 
United  States.  If  the  California  statute  be 
construed  as  referring  only  to  suits  brought 
in  one  of  its  own  courts,  it  does  not  follow 
that  injustice  will  be  done  to  any  taxpayer 
whose  case  presents  a  Federal  question.  For, 
if  he  be  denied  any  right,  privilege,  or  im- 
munity secured  by  the  Constitution  or  laws 
of  the  United  States  and  specially  set  up 
by  him,  the  case  can  be  brought  here  upon 
writ  of  error  from  the  highest  court  of  the 
state. 

Again,  it  is  contended  that  a  state  cannot 

claim  exemption  from  suit  by  a  corporation 

vreated  by  Congress — as  was  the  'Atlantic 

k  Pacific  Railroad  Company — for  purposes 


the  United  States.  This  contention  rests 
upon  the  ground  that  the  Eleventh  Amend- 
ment— which  was  passed  because  of  the  de- 
cision in  Chisholm  v.  Georgia,  2  Dall.  410, 
1  L.  ed.  440  — only  declares  that  the  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the 
United  States  "by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign 
state,"  and  does  not  forbid  an  action  against 
a  state  by  a  corporation  created  by  Congress. 
It  is  further  said  that  although  the  present 
case  may  not  be  embraced  by  the  clause  of 
§  2,  article  3,  of  the  Constitution,  extend- 
ing the  judicial  power  of  the  United  States 
to  controversies  "between  a  state  and  citi- 
zens of  another  state"  and  to  controversies 
"between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects,"  this  suit 
having  been  brought  by  a  Federal  corpora- 
tion created  for  national  purposes  {Os^om 
V.  Bank  of  United  States,  0  Wheat.  738,  6 
L.  ed.  204;  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  760.  2  Inters.  Com. 
Rep.  163,  8  Sup.  Ct.  Rep.  1073;  Northern  P. 
R.  Co.  V.  Amato,  144  U.  S.  465,  36  L.  ed. 
506,  12  Sup.  Ct.  Rep.  740),  is  embraced  by 
the  clause  of  the  same  article  extending  the 
judicial  power  of  the  United  States,  in  ex- 
press words,  "to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  th^ir  authority." 

If  the  Constitution  be  so  interpreted  it 
would  follow  that  any  corporation  created 
by  Congress  may  sue  a  state  in  a  circuit 
court  of  the  United  States  upon  any  cause 
of  action,  whatever  its  nature,  if  the  valub 
of  the  matter  in  dispute  is  sufficient  to  give 
jurisdiction.  We  cannot  approve  this  inter- 
pretation. 

This  question  is  controlled  by  the  princi- 
ples announced  in  Bans  v.  Louisiana,  134  U. 
S.  1,  10.  14,  16-21,  33  L.  ed.  842,  845,  846, 
848,  849.  10  Sup.  Ct.  Rep.  504,  505,  507-509. 
That  was  an  action  brought  in  the  circuit 
court  of  the  United  States  by  a  citizen  of 
Louisiana  against  that  state.  It  was  a  case 
that  could  be  said  to  have  arisen  under  the 
Constitution  of  the  United  States;  and  the 
contention  was  that  the  Eleventh  Amend- 
ment did  not  exclude  from  the  jurisdiction 
of  the  circuit  court  a  suit  brought  against 
a  state  by  one  of  its  own  citizens,  provided 
it  was  one  arising  under  the  Constitution  or 
laws  of  the  United  States. 

•In  the  opinion  in  that  case,  delivered  byt4471 
Mr.  Justice  Bradley,  reference  was  made  to 
the  question  involved  in  Chisholm  v.  Oeor- 
gia,  and  to  what  had  been  said  by  leading 
statesmen,  prior  to  the  adoption  of  the  Con- 
stitution, in  support  of  the  general  propo- 
sition that  sovereignty  could  not,  without 
its  consent,  be  brought  to  the  bar  of  any 
court  at  the  suit  of  private  parties  or  cor- 
porations. This  court  said:  "That  a  state 
cannot  be  sued  by  a  citizen  of  another  state. 
or  of  a  foreign  state,  on  the  mere  ground 
that  the  case  is  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  is 
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court  in  MTeral  recent  cases.  Louisiana  t. 
Juntel,  107  U.  8.  711,  27  L.  ed.  448,  2  Sup. 
Ct.  Rep.  128;  Hagood  t.  Bouthem,  117  U. 
S.  62.  29  L.  ed.  805,  0  Sup.  Ct  Rep.  608; 
Re  Ayera,  123  U.  S.  443,  31  L.  ed.  216,  8 
Sup.  Ct.  Rep.  104.  Those  were  cases  aris- 
ing under  the  Constitution  of  the  United 
States,  upon  laws  complained  of  as  impair- 
ing the  obligation  of  contracts,  one  of  which 
was  the  constitutional  amendment  of  Louisi- 
ana complained  of  in  the  present  case.  Re- 
lief was  sought  against  state  odicers  who 
?rofes8ed  to  act  in  obedience  to  those  laws, 
bis  court  held  that  the  suits  were  virtually 
•gainst  the  states  themselves,  and  were  con- 
sequently violative  of  the  Eleventh  Amend- 
ment of  the  Constitution,  and  could  not  be 
maintained.  It  was  not  denied  that  they 
presented  cases  arising  under  the  Constitu- 
tion; but,  notwithstanding  that,  they  were 
held  to  be  prohibited  by  the  Amendment  re- 
ferred to." 

Referring  to  certain  observations  made  by 
Hamilton,  Madison,  and  Marshall,  in  refuta- 
tion of  the  doctrine  that  states  were  liable 
to  suits,  the  court  also  said:  "It  seems  to 
us  that  these  views  of  those  great  advocates 
and  defenders  of  the  Constitution  were  most 
sensible  and  just;  and  they  apply  equally  to 
the  present  case  as  to  that  tnen  under  dis- 
eussion.  The  letter  is  appealed  to  now,  as 
it  was  then,  as  a  ground  for  sustaining  a 
suit  brought  by  an  individual  against  a 
state.  The  reason  against  it  is  as  strong  in 
this  case  as  it  was  in  that.  It  is  an  attempt 
to  strain  the  Constitution  and  the  law  to  a 
oonstruetion  never  imagined  or  dreamed  of. 
Can  we  suppose  that,  when  the  Eleventh 
Amendment  was  adopted,  it  was  understood 
to  be  left  open  for  citizens  of  a  state  to  sue 
their  own  state  in  the  Federal  courts,  whilst 
[448]  the  idea  of  suits  by  citizens  of  other  'states, 
or  of  foreign  s^tes,  was  indignantly  re- 
pelled t  Suppose  that  Congress,  when  pro- 
posing the  Eleventh  Amendment,  had  ap- 
pend^ to  it  a  proviso  that  nothing  therein 
contained  should  prevent  a  state  from  being 
sued  by  its  own  citizens  in  cases  arising  un- 
der the  Constitution  or  laws  of  the  United 
States,  can  we  imagine  that  it  would  have 
been  adopted  by  the  states  T  The  supposi- 
tion that  it  would  is  almost  an  absurdity  on 
it*  face." 

Again :  "The  suability  of  a  state  without 
its  consent  was  a  thing  unknown  to  the  law. 
This  has  been  so  often  laid  down  and  ac- 
knowledged by  courts  and  jurists  that  it  is 
hardly  necessary  to  be  formally  asserted. 
.  .  .  ^t  may  be  accepted  as  a  point  of 
departure  unquestioned,'  said  Mr.  Justice 
Miller,  in  Cunningham  v.  Macon  A  B.  R. 
Co.  100  U.  S.  446.  451,  27  L.  ed.  992,  994, 
3  Sup.  Ct.  Rep.  292,  609,  'that  neither  a  state 
nor  the  United  States  can  be  sued  as  defend- 
ant in  any  court  in  this  country  without 
their  consent,  except  in  the  limited  class  of 
eases  in  which  a  state  may  be  made  a  party 
in  the  Supreme  Court  of  the  United  States 
by  virtue  of  the  original  jurisdiction  con- 
ferred on  this  court  by  the  Constitution.' 
Undoubtedly  a  state  may  be  sued  by  its  own 
consent,  as  was  the  ease  in  Curran  v.  Ar- 
1146 


kansaa,  16  How.  304,  309,  14  L.  ed.  705,  708, 
and  in  Clark  v.  Barnard,  108  U.  S.  436,  447, 
27  L.  ed.  780,  784,  2  Sup.  Ct  Rep.  878.  The 
suit  in  the  former  case  was  prosecuted  by 
virtue  of  a  state  law  which  the  legislature 
passed  in  conformity  to  the  Constitution  of 
that  state.  But  this  court  decided,  in  Beera 
v.  Arkanaaa,  20  How.  527,  529,  15  L.  ed.  991, 
992,  that  the  state  could  repeal  that  law  at 
any  time;  that  it  was  not  a  contract  within 
the  terms  of  the  Constitution  prohibiting  the 
passage  of  state  laws  impairing  the  oliliga- 
tion  of  a  contract  .  .  .  It  is  not  neces- 
sary that  we  should  enter  upon  an  examina- 
tion of  the  reason  or  expediency  of  the  rule 
which  exempts  a  sovereign  state  from  prose- 
cution in  a  court  of  justice  at  the  suit  of 
individuals.  Tliis  is  fully  discussed  by  writ- 
ers on  public  law.  It  is  enough  for  us  to 
declare  its  existence." 

The  present  plaintiffs,  as  did  the  plaintiffs 
in  Bana  v.  Louisiana,  base  the  argument  in 
support  of  their  right  to  sue  the  sbite  in  the 
circuit  court  of  the  United  States  upon  a 
mere  letter  of  the  Constitution.  We  deem 
it  unnecessary  to  repeat  *or  enlarge  upon  tb(  (449] 
reasons  given  in  Ilayia  v.  Louiaiana  why  a 
suit  brought  against  a  state  by  one  of  its 
citizens  was  excluded  froin  the  judicial 
power  of  the  United  States,  even  when  it  is 
one  arising  under  the  Constitution  and  laws 
of  the  United  States.  They  apply  equally 
to  a  suit  of  that  character  brought  against 
the  state  by  a  corporation  created  by  Con- 
gress. Such  a  suit  cannot,  consistently  with 
the  Constitution,  be  brought  within  the  cog- 
nizance of  a  circuit  court  of  the  United 
States  without  the  consent  of  the  state.  It 
could  never  have  been  intended  to  exclude 
from  Federal  judicial  power  suits  arising 
under  the  Constitution  or  laws  of  the  United 
States  when  brought  against  a  state  by  pri- 
vate individuals  or  state  corporations,  and 
at  the  same  time  extend  such  power  to  suits 
of  like  character  brought  by  Federal  corpo- 
rations against  a  state  without  its  consent 

The  Circuit  Court  entertained  jurisdiction 
of  the  cause  and  dismissed  the  bill.  The 
Circuit  Court  of  Appeals  held  that  the  Cir- 
cuit Court  erred  in  holding  jurisdiction,  but 
affirmed  Ute  order  of  dismissal  upon  the 
ground  of  want  of  jurisdiction  in  the  latter 
court  to  take  cognizance  of  ntch  a  ease  as . 
is  here  presented.  We  approve  the  action  of 
the  Circuit  Court  of  Appeals,  and  it$  judg- 
ment ia  affirmed. 


GEORGE  H.  EARLE,  Jr.,  Receiver  of  the 
Chestnut  Street  National  Bank,  Plff.  in 
Err., 

V. 

COMMONWEALTH  OF  PENNSYLVANIA, 
at  the  Suggestion  and  to  the  Use  of 
the  COMMONWEALTH  TITLE,  INSUR- 
ANCE. &  TRUST  COMPANY,  Trustee 
for  Mary  Rodger*  under  the  Will  of 
Benjamin  Milnes,  Deceased. 

(See  S.  C.  Reporter's  ed.  44»-4B6.> 

Vational    ia»k*— attachment    of,    m    gar- 
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niahee,   m»   state   court — appointment   of 
receiver — order  for  eweoution. 

An  attacbment  against  a  national  bank  as 
garnishee  la  not  an  attachment  against  tbe 
bank  or  Ita  property  nor  a  luit  against  It, 
within  the  meaning  of  V.  8.  Rev.  Stat.  | 
5242,  prohibiting  suit  against  snch  bank  In  a' 
state  court,  with  a  view  to  acquiring  a  pref- 
erence over  other  creditors,  after  Insolvency 
or  in  contemplation  thereof. 

Tbe  suspension  of  a  national  bank  and  the 
appointment  of  a  receiver  do  not  defeat  a 
right  previously  acijulred  by  service  of  an  at- 
tachment agalDBC  tbe  bank  as  garnishee,  but 
the  assets  pass  to  tbe  receiver  burdened  with 
a  lien  In  favor  of  the  plaintiff  In  the  attach- 
ment, which  cannot  be  disregarded  or  dis- 
placed by  the  Comptroller  of  the  Currency. 

A  state  court  has  no  authority  to  order  exe- 
cution against  a  national  bank  In  the  hands 
of  a  receiver,  for  tbe  enforcement  of  a  lien 
obtained  before  tbe  receiver's  appointment  by 
an  attachment  against  tbe  bank  as  garnishee, 
altboogb  tbe  rights  thus  acquired  must  be 
recognised  by  tbe  Comptroller  of  the  Cur- 
rency. 

[No.  218.] 

rgued   April  11,  1900.    Decided  May  H, 
1900. 

N  ERROR  to  the  Supreme  Court  of  the 
L  State  of  Pennsylvania  to  reviev?  a  deci- 
ion  afiirmine  a  judgment  against  a  national 
ante  in  the  hands  of  a  receiver.     Reversed. 

The  facts  are  stated  in  the  opinion. 

ilr.  Asa  W.  Waters  argued  the  cause 
nd,  with  Mr.  W.  U.  Addicks,  filed  a  brief 
OT  plaintiff  in  error. 

Mr.  John  6.  Johnson  argued  the  cause 
nd  filed  a  supplemental  brief  for  plaintiff 
Q  error. 

Mr.  Alfred  Day  WUer  argued  the  cause 
nd,  with  Messrs.  Crawford,  LaughUn,  it 
tatlas,  filed  a  brief  for  defendant  in  error. 

*Mr.  Justice  Harlan  delivered  the  opin- 
on  of  the  court: 

On  the  29th  day  of  September,  1897,  the 
ommonwealth  of  Pennsylvania,  at  the  sug. 
;estion  and  to  the  use  of  the  Commonwealth 
i'itle.  Insurance,  ft  Trust  Company,  trustee 
Or  Mary  Rodgers,  obtained  judgment  upon 
I  bond  in  the  court  of  common  pleas  for  the 
ounty  of  Philadelphia  against  one  James 
liong  for  the  sum  of  $31,499.  A  writ  of  at- 
Achment  issued  upon  that  judgment,  and 
m  the  5th  day  of  October,  1897,  an  alias 
writ  was  issued  against  the  Chestnut  Street 
National  Bank  of  Philadelphia,  as  garnishee. 
Che  writ  was  served  on  October  28,  1807, 
ind  commanded  the  bank  to  show  cause  in 
:bat  court  on  a  day  named  why  the  judgment 
igainst  Long,  with  costs  of  writ,  should  not 
M  levied  of  the  effects  of  the  defendant  in 
the  hands  of  the  bank.  Afterwards,  on  No- 
vember 6,  1897,  special  interrogatories  were 
Sled  by  tbe  plaintiff,  and  a  rule  was  entered 
requiring  the  bank,  as  garnishee,  to  answer 
the  same  within  a  named  time.  Subsequent- 
ly the  bank  filed  its  answer  in  the  attach- 
ment proceedings,  and  November  24,  1897, 
it  filed  an  answer  to  the  special  interroga- 
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tories;  and,  on  December  16,  1897,  a  rule 
was  entered  by  plaintiff  for  judgment 
against  the  bank,  as  garnishee,  on  its  an- 
swers. 

A  few  days  later,  on  the  23d  day  of  De- 
cember, 1897,  the  bank  suspended  payment 
of  its  obligations,  and  by  order  of  the  Comp- 
troller of  the  Currency  of  the  United  States 
closed  its  'doors  to  business;  and,  January [451] 
29,  1898,  the  present  plaintiff  in  error,  Karle, 
was  appointed  by  that  officer  as  receiver  of 
the  bank  and  duly  qualified  as  such. 

Subsequently,  May  5,  1898,  Earle,  as  re- 
ceiver, entered  his  appearance  in  the  above 
action,  and  filed  a  suggestion  of  record  set- 
ting forth  his  appointment  and  qualifica- 
tion, and  on  the  following  day  filed  an  affi- 
davit stating  his  appointment  as  receiver. 
On  the  succeeding  day  a  motion  was  made 
and  filed  (entered  as  a  rule)  by  the  receiver 
to  vacate  and  dismiss  the  attachment  served 
upon  the  bank,  garnishee,  for  want  of  juris- 
diction in  the  court  of  common  pleas  under 
S  5242  of  the  Revised  Statutes  of  the  Unitod 
States,  the  receiver  insisting  that  all  the 
proceedings  in  attachment  against  the  bank 
were  null  and  void. 

The  rule  entered  December  16,  1897,  for 
judgment  against  the  bank,  and  the  rule  to 
vacate  and  dismiss  the  attachment  for  want 
of  jurisdiction  in  the  court  of  common  pleas, 
were  heard,  and  that  court,  on  May  21,  1898, 
made  absolute  the  rule  for  judgment,  and 
entered  the  following:  "And  now,  to  wit, 
May  21,  1898,  upon  the  hearing  of  the  at- 
tachment in  the  above  case  and  the  interrog- 
atories of  the  plaintiff  and  the  answer  of  the 
garnishee  thereto,  it  is  adjudged  that  the 
above-named  garnishee  has  a  deposit  in 
money  belonging  to  the  above-named  defend- 
ant of  $2,900,  with  interest  from  October 
28,  1897;  and  also  that  the  said  garnishee 
has  77  shares  of  'National  Gas  Trust  stock' 
and  33  shares  of  the  capital  stock  of  the 
Eighth  National  Bank  of  Philadelphia  be- 
longing to  the  said  defendant  and  pledged  by 
him  with  the  said  garnishee  for  payment  by 
him  to  it  of  the  stun  of  $17,831,  with  inter- 
est thereon  from  April  22, 1897,  and  that  the 
plaintiff  have  execution  of  any  dividends  on 
the  said  deposit  of  $2,900,  with  interest,  in 
common  with  the  other  creditors  of  said 
garnishee,  less  $35  counsel  fee  for  the  said 
garnishee's  counsel,  and  that  if  the  said  gar- 
nishee refuse  or  neglect,  on  demand  by  the 
sheriff,  to  pay  the  same,  then  the  same  to  be 
levied  of  the  said  garnishee  according  to  law, 
as  in  the  case  of  a  judgment  against  it  for 
its  proper  debt,  and  also  that  the  plaintiff 
have  leave  to  issue  a  writ  of  fieri  facias 
against  the  above-named  defendant  for  the 
sale  of  tbe  said  77  shares  of  'National  Gas 
Trust  Stock'  and  33  shares  of  the  capital 
•stock  of  the  Eighth  National  Bank  of  Phila-[46a] 
delphia,  pledged  by  the  defendant  with  the 
garnishee,  subject  to  the  garnishee's  claim 
under  said  pledge  of  the  sum  of  $17,831, 
with  interest  thereon  from  April  22,  1897, 
or  so  much  thereof  as  shall  be  necessary  to 
satisfy  the  plaintiff's  judgment  against  the 
defendant  in  this  case,  with  costs." 

The  rule  to  vacate  and  dismiss  the  pro- 
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oeedingB  in  attachment  for  want  of  juris- 
diction in  the  court  of  common  pleas  was 
discharged. 

The  cause  was  carried  to  the  supreme 
court  of  Pennsylvania,  where  the  judgment 
of  the  court  of  common  pleas  was  affirmed. 

By  the  Revised  Statutes  of  the  United 
States  it  is  provided: 

"{  5234.  On  becoming  satisfied,  as  speci- 
fied in  Si  6226  and  5227,  that  any  [national 
banking]  association  has  refused  to  pay  its 
circulating  notes  as  therein  mentioned,  and 
is  in  default,  the  Comptroller  of  the  Cur- 
rency may  forthwith  appoint  a  receiver  and 
require  of  him  such  bond  and  security  an 
he  deems  proper.  Such  receiver,  under  the 
direction  of  the  Comptroller,  shall  take  pos- 
session of  the  books,  records,  and  assets  of 
every  description  of  such  association,  col- 
lect all  debts,  dues,  and  claims  belonging  to 
it,  and,  upon  the  order  of  a  court  of  record 
of  competent  jurisdiction,  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and,  on  » 
like  order,  may  sell  all  the  real  and  personal 
property  of  such  association,  on  such  terms 
as  the  court  shall  direct,  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stock- 
holders. Such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  Unit- 
ed States,  subject  to  the  order  of  the  Comp- 
troller, and  also  make  report  to  the  Comp- 
troller of  all  his  acts  and  proceedings. 

"§  5233.  The  Comptroller  shall,  upon  ap- 
pointing a  receiver,  cause  notice  to  be  given, 
by  advertisement  in  such  newspapers  as  he 
may  direct  for  three  consecutive  months, 
calling  on  all  persons  who  may  have  claims 
against  such  association  to  present  the  same 
and  make  legal  proof  thereof. 

"i  6236.  From  time  to  time,  after  full 
provision  has  been  first  made  for  refunding 
f46S]to  the  United  States  any  deficiency  in  're- 
deeming the  notes  of  such  association,  tne 
Comptroller  shall  make  a  ratable  dividend 
of  the  money  so  paid  over  to  him  by  such  re- 
ceiver on  all  such  claims  as  may  have  been 
proved  to  his  satisfaction  or  adjudicated  in 
a  court  of  competent  jurisdiction,  and,  as 
the  proceeds  of  the  assets  of  such  associa- 
tion are  paid  over  to  him,  shall  make  fur- 
ther dividends  on  all  claims  previously 
proved  or  adjudicated;  and  the  remainder  of 
the  proceeds,  if  any,  shall  be  paid  over  to  the 
shareholders  of  such  association,  or  their  le- 
gal representatives,  in  proportion  to  the 
stock  by  them  respectively  held." 

"§  6242.  All  transfers  of  the  notes,  bonds, 
bills  of  exchange,  or  other  evidences  of  debt 
owing  to  any  national  banking  association, 
or  of  deposits  to  its  credit;  all  assignments 
of  mortgages,  sureties  on  real  estate  or  of 
judgments  or  decrees  in  its  favor;  all  de- 
posits of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  made  with  a  view  to 
.  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with 
a  view  to  the  preference  of  one  creditor  to 
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another,  except  in  payment  of  ita  drculat- 
ing  notes,  shall  be  utterly  null  and  void ;  and 
no  attachment,  injunction,  or  execution  shall 
be  issued  against  such  association  or  it* 
property  before  final  judgment  in  any  snit, 
action,  or  proceeding  in  any  state,  county, 
or  municipal  court." 

Sections  5234,  5235,  and  6236,  above  quoted, 
have  reference  to  the  affairs  and  property 
of  national  banks  in  the  hands  of  receivers, 
and  the  administration  of  ita  assets  by  the 
Comptroller;  and  the  words  in  {  5242,  "no 
attachment,  injunction,  or  execution  shall 
be  issued  against  such  association  or  its 
property  before  final  judgment  in  any  suit, 
action,  or  proceeding  in  any  state,  county, 
or  municipal  court,"  are  to  be  construed  in 
connection  with  the  previous  parts  of  the 
same  section  declaring  null  and  void  certain 
transfers,  assignments,  deposits,  and  pay- 
ments made  after  the  commission  by  the 
bank  "of  an  act  of  insolvency,  or  in  contem- 
plation thereof."  with  the  intent  to  prevent 
the  application  of  the  bank's  assets  in  the 
manner  prescribed  by  Congress,  or  with  a 
view  to  the  preference  by  the  'bank  of  one(454] 
creditor  to  another.  Whatever  may  be  the 
sco])e  of  {  5242,  an  attachment  sued  out 
against  the  bank  as  garnishee  is  not  an  at- 
tachment against  the  bank  or  its  property, 
nor  a  suit  against  it,  within  the  meaung  of 
that  section.  It  is  an  attachment  to  reach 
the  property  or  interests  held  by  the  bank 
for  others.  After  the  Chestnut  Street  Na- 
tional Bank  had  been  served  as  garnishee 
with  the  attachment  sued  out  in  the  Long 
suit,  but  before  it  went  into  the  hands  of  a 
receiver,  it  admitted  in  its  answers  to  spe- 
cial interrogations  in  the  suit  against  Long 
that  it  was  indebted  to  Long  on  a  clearing- 
house due  bill,  and  also  that  it  held  as  col- 
lateral security  for  his  debt  to  it  certain 
shares  of  the  stock  of  tne  National  Gas 
Trust,  as  well  as  certain  shares  of  the  stock 
of  the  Eighth  National  Bank  of  Philadel- 
phia. By  the  service  of  the  attachment  up- 
on the  bank,  the  plaintiff  in  the  attachment 
au^uired  a  right  to  have  the  money  and 
property  belonging  to  Long  in  the  hands  of 
the  bank  applied  in  satisfaction  of  its  judg- 
ment against  him,  subject,  of  course,  to  the 
bank's  lien  for  any  debt  due  to  it  at  that  time 
from  him.  The  bank  therefore  became 
bound  to  account  to  the  plaintiff  in  the  at- 
tachment for  whatever  property  or  money  it 
held  for  the  benefit  or  to  the  use  of  Lrag  at 
the  time  the  attachment  was  served  upon  it. 
And  the  right  thus  acquired  by  the  serviee 
of  the  attachment  was  not  lost  by  the  sus- 
pension of  the  bank  and  the  appointment  of 
the  receiver.  The  assets  of  the  bank  passed 
to  the  receiver  burdened,  as  to  the  intercut 
that  Long  had  in  them,  with  a  lien  in  favor 
of  the  plaintiff  in  the  attachment  which 
could  not  be  disregarded  or  displaced  by  th« 
Comptroller  of  the  Currency. 

We  must  sot,  however,  be  understood  as 
holding  that  the  distribution  of  the  Imnk's 
assets  m  the  hands  of  the  receiver  could  hav* 
been  in  any  wise  directly  controlled  by  the 
state  court  or  seized  under  an  attachment  or 
execution  in  the  hands  of  any  state  officer. 
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n  the  contrary,  the  direction  in  the  statute 
lat  the  receiver  pay  over  all  moneys  real- 
«d  by  him  from  the  assets  of  the  bank  to 
le  Treasurer  of  the  United  States, 
ibjeet  to  the  order  of  the  Comptroller,  fur- 
iahed  a  rule  of  conduct  for  him  which 
either  an  order  of  nor  any  proceedings  in 
le  state  court  could  affect,  modify,  or 
liange.  The  'scheme  of  the  statute  relat- 
ig  to  suspended  national  banks  is  that  from 
lie  time  of  a  bank's  suspension  all  its  as- 
3t8,  of  whatever  kind,  aS  they  are  at  the 
ime  of  Bilspension,  pass,  in  the  first 
istance,  to  the  receiver,  the  proceeds 
bereof  to  be  distributed  by  the  Comptroller 
mong  those  whose  claims  are  proved  to  his 
atisfaction  or  are  adjudicated  by  some 
ourt  of  competent  jurisdiction.  So,  when 
he  Chestnut  Street  Xational  Bank  suspend- 
d  and  went  into  the  hands  of  a  receiver  the 
ntire  control  and  administration  of  its  as- 
ets  were  committed  to  the  receiver  and  the 
iomptroUer,  subject,  however,  to  any  rights 
r  priority  previously  acauired  by  the  plain- 
iff  through  the  proceedings  in  the  suit 
gainst  Long. 

It  results  that  the  state  court  did  not  err 
Q  overruling  the  motion  of  the  receiver  to 
'acate  and  dismiss  the  attachment  issued  in 
he  suit  brought  against  Long  and  served 
ipon  the  bank  as  garnishee  prior  to  its  sus- 
>ension.  The  proceedings  in  the  state  court 
>rior  to  the  appointment  of  a  receiver  were 
ill  in  due  course  of  law.  We  do  not  under- 
itand  that  to  be  controverted.  But  we  are 
>f  opinion  that  the  order  of  judgment  of  May 
SI,  1898,  was  erroneous  in  some  particulars. 
K%  the  bank  did  not  cease  to  exist  as  a 
sorporation  upon  its  suspension  and  the  ap- 
lointment  of  a  receiver,  it  was  competent  for 
:he  state  court  to  determine,  as  between  the 
plaintiff  in  the  attachment  and  the  bank, 
Ivhat  rights  were  acquired  by  the  former  as 
igainst  the  latter  by  the  service  of  the  at- 
tachment; and  its  judgrment,  thus  restricted, 
;ould  have  been  brought  to  the  attention  of 
:he  Comptroller  for  his  guidance  in  distrib- 
uting the  assets  of  the  bank.  To  this  extent 
the  judgment  below  is  afiSrmed.  But,  for 
the  reasons  already  stated,  we  hold  that  the 
itate  court  had  no  authority  to  order  execu- 
tion in  favor  of  the  plaintiff  of  any  dividends 
upon  the  money  on  deposit  in  the  bank 
to  Long's  credit  at  the  time  the  bank 
was  served  with  the  attachment,  and  direct 
the  sale  of  the  shares  of  stock  originally  held 
by  the  bank  as  collateral  security,  but  which 
passed  upon  the  suspension  of  the  bank  to 
the  custody  of  the  receiver.  This  part  of  the 
judgment  should  be  set  aside.  It  is  proper 
to  say  that  the  rights  acquired  by  the  de- 
fendant in  error  under  the  garnishee  pro- 
ceedings can  be  made  effective  upon  applica- 
tion 'to  the  Comptroller,  to  whom  Congress 
has  intrusted  the  power  to  distribute  the  as- 
■ets  of  a  suspended  bank  among  those  enti- 
tled thereto 

The  decree  is  reversed  to  the  extent  indi- 
•»»^,  and  the  cause  is  remanded  for  further 
^ncoedings  not  inconsistent  wi^h  this  opin- 
!o«. 

itw«r»ed. 
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GEORGE  H.  EARLE,  Jr.,  Receiver  of  th« 
Chestnut  Street  National  Bank,  Plff.  t» 
Err., 

V. 

WILLIA^t  CONWAY. 

(See  S.  C.  Reporter's  cd.  456-458.) 

National  banks — garnishment  of  receiver. 

An  attachment  of  a  national  bank  and  Its  re- 
ceiver as  gamlBbees  can  be  maintained  In  a 
state  court,  although  it  cannot  create  any  lien 
upon  8i>eclQc  assets  of  the  bank  In  the  re- 
ceiver's hands,  or  disturb  hts  custody  of  those 
assets,  or  prevent  bim  from  paylDg  to  the 
Treasurer  of  the  L'nlted  States,  subject  to 
the  order  of  the  Comptroller  of  the  Currency, 
all  moneys  coming  to  bis  hands  or  realised 
by  blm  as  receiver  from  the  sale  of  the  proi>- 
erty  and  assets  of  the  bank. 

[No.  219.] 

Argued  April  11,   1900.    Decided  May  H, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
Commonwealth  of  Pennsylvania  to  re- 
view a  decision  affirming  an  order  sustaining 
the  jurisdiction  of  a  state  court  in  garnish- 
ment of  a  national  bank  and  its  receiver. 
Affirmed. 

See  same  case  below,  189  Pa.  610,  42  Atl. 
303. 

The  facts  are  stated  in  the  opinion. 

Mr.  Asa  W.  Waters  argued  the  cause 
and,  with  Mr.  W.  H.  Addicka,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  Jolin  O.  Johnson  argued  the  cause 
and  filed  a  supplemental  brief  for  plaintiff 
in  error. 

Mr.  James  C.  Stillwell  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

•Mr.  Justice  Harlan  delivered  the  opin-[***l 
ion  of  the  court: 

This  case  differs  somewhat  in  its  facts  from 
those  in  Earle  v.  Pennsylvania,  just  decided, 
178  U.  S.  449,  onfe,  1146,  20  Sup.  Ct.  Rep, 
916.  It  appears  that  on  February  24,  189S,, 
the  appellee  Conway,  in  an  action  of  assump- 
sit in  the  court  of  common  pleas  of  the  coun- 
ty of  Philadelphia,  obtained  'a  judgment[457I 
against  one  John  Q.  Schall  for  $1,012.43. 
Upon  that  judgment  a  writ  of  attachment 
was  issued  and  served  May  24  and  25,  1898, 
upon  the  Chestnut  Street  National  Bank  of 
Philadelphia  and  upon  Earle,  receiver,  as 
garnishees, — the  receiver  having  been  ap- 
pointed January  29,  1898, — commanding 
them  to  show  cause  on  a  day  named  why  the 
judgment  against  Schall,  with  costs  of  writ,, 
should  not  be  levied  of  his  effects  in  their 
hands. 

The  bank  and  the  receiver  entered  their 
appearance  as  defendants  and  garnishees 
"for  the  purpose  only  of  moving  said  court 
v>  set  aside  the  writ  of  summons  in  attach- 
'  Note. — At  to  conflict  of  iuritdirtionTct ween 
Federal  and  state  courts — see  Louisville  Trust 
Co.  V.  Cincinnati.  22  C.  C.  A.  334.  and  note. 

A»  to  garniahmetit  of  receivers — see  note  to 
J.  I.  Case  Plow  Works  v.  FlnkSt  26  C.  C.  A. 
49. 
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ment  sur  judfi^inot  against  him  and  them, 
and  to  dismiss  and  vacate  all  proceedings 
in  attachment  therein  against  him  or  them." 
That  n^otion  was  made  upon  the  ground  that 
the  court  of  common  pleas  was  without  ju- 
risdiction under  S  6242  of  the  Revised  Stat- 
utes of  the  United  States.  The  motion  was 
denied,  and  the  order  of  Uie  court  of  common 
picas  was  afSrmed  by  the  supreme  court  of 
Pennsylvania. 

We  are  of  opinion  that  it  was  not  error  to 
deny  the  motion  to  set  aside  the  service  of 
the  writ  of  attachment  on  the  bank  and  the 
receiver.  No  sound  reason  can  be  given  why 
the  receiver  of  a  national  bank  may  not  faie 
notifled  by  service  upon  him  of  an  attach- 
ment issued  from  a  state  court  of  the  nature 
and  extent  of  the  interest  asserted  or  sought 
to  be  acquired  by  the  plaintiff  in  the  attach- 
ment in  the  assets  in  his  custody.  But  for 
the  reasons  stated  in  Earle  t.  Pennaylva- 
nia,  such  an  attachment  cannot  create  any 
lien  upon  specific  assets  of  the  bank  in  the 
.  hands  of  the  receiver,  nor  disturb  his  custody 
of  those  assets,  nor  prevent  him  from  payini; 
to  the  Treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  Ciomptroller  of  the 
Currency,  all  moneys  coming  to  his  hands 
or  realized  by  him  as  receiver  from  the  sale 
of  the  property  and  assets  of  the  bank.  Aft- 
er the  service  of  the  attachment  upon  the  re- 
ceiver it  became  his  duty  to  report  the  facta 
to  the  Comptroller,  and  it  then  became  the 
du^  of  the  latter  to  hold  any  funds  coming 
to  his  hands  through  the  Treasurer  of  the 
United  States  as  the  proceeds  of  the  sale  of 
the  bank's  assets  subject  to  any  interest 
which  the  plaintiff  may  have  legally  ac- 
[458]quired  therein  as  against  *his  debtor  under 
the  attachment  issued  on  the  judgment  in 
his  favor  in  the  state  court. 

As  the  judgment  of  the  Supreme  Court  of 
Pennsylvania  goes  no  further  than  to  sus- 
tain the  right  of  the  plaintiff  to  have  the  at- 
tachment served  upon  the  receiver  as  gar- 
nishee, it  is  afflrmed. 

Mr.  Justice  WKlte  dissents. 


COLUMBUS  WINCHESTER  MOTES,  alias 
Chess  Motes,  «t  al.,  Plffa.  in  Brr., 

V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  4B8-476.) 

Criminal  Uuo — conspiracy  accompanied  hy 
murder — aentence  to  imprisonment  for  life 
—failure  of  jury  to  fix  punishment — error 
to  circuit  court — on  constitutional  question 
--constitutional  right  to  meet  tcitnesses — 
admission  in  evidence  of  statement  on  pre- 
liminary  trial. 

1.  A  sentence  to  Imprisonment  for  lite  for 
eonspirac;  accompanied  with  murder.  In 
violation  of  U.  B.  Rev.  Stat  il  5S08,  6609, 
providing  for  such  punishment  as  the  laws 


Note. — As   to  right  of  accused  to   be  oon- 
fronted  leUTi   wttneMe*— see  note   to   Qore   v. 
State  (Ark.)  S  L.  B.  A.  838. 
IISO 


of  the  state  In  which  the  offense  Is  com- 
mitted may  Impose,  Is  not  In  excess  of  the 
authority  of  a  circuit  court  of  the  United 
States,  although  the  verdict  of  the  Jury  has 
not  indicated  the  punishment,  as  required  by 
the  state  statutes  In  case  of  murder,  since 
the  act  of  Congress  of  Janaary  IB,  18U7, 
chap.  29,  abolishes  the  death  penalty  In  such 
cases,  and  provides  for  a  sentence  to  Impris- 
onment for  lite. 

2.  A  criminal  case  may  be  taken  directly  from 
a  circuit  court  to  the  Supreme  Court  of  the 
United  States,  <under  the  act  of  Congress  of 
Uarcb  8,  1891  (20  SUt.  at  L.  826,  chap. 
517),  although  it  Is  not  a  case  of  conviction 
of  a  capital  crime,  where  It  Involves  the  con- 
struction or  sppllcatlon  of  the  Constitution 
of  the  United  States. 

8.  The  right  of  an  accused  under  U.  8.  Const. 
0th  Amend.,  to  be  confronted  with  witnesses 
against  bim.  Is  violated  by  permitting  a  dep- 
osition or  statement  of  an  absent  witness, 
taken  at  an  examining  trial,  to  be  read  at 
the  llnal  trial,  when  It  does  not  appear  that 
the  witness  was  absent  by  the  suggestion, 
connivance,  or  procurement  of  the  accused, 
but  It  does  appear  that  his  absence  was  due 
to  the  negligence  of  the  prosecution. 

4.  Error  In  the  admission  of  evidence  for  the 
prosecution  will  not  require  a  reversal  of  a 
conviction  against  one  who  baa  In  fact  said 
under  oath  that  he  is  guUty  of  tbs  cbarg* 
preferred  against  him. 

[No.  257.] 

Buhmitted  AprU  25, 1900.    Deeided  May  tl, 
1900. 

1-  N  ERROR  to  the  (Circuit  CV>nrt  of  the 
!  United  States  for  the  Northern  District 
of  Alabama  to  review  a  conviction  for  con- 
spiracy accompanied  by  murder.  Affirmed 
as  to  one  defendant  and  reversed  a*  to  other*. 

The  facts  are  stated  in  the  opinion. 

Ur.  Lee  Cowart  submitted  the  cause  for 
plaintiff  in  error. 

Assistant  Attorney  OenerxU  Boyd  sub- 
mitted the  cause  for  defendant  in  error. 

(DontenUons  of  counsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  HaTlan  delivered  the  opin-[4S9] 
ion  of  the  court: 

Olumbus  Winchester  Motes,  alias  Chess 
Motes,  Walter  W.  Motes,  William  Robert 
Taylor,  Jasper  Robinson,  John  Littlejohn. 
*and  Mark  (}rant  Blankenship,  were  indicted[4«>0] 
in  the  circuit  court  of  the  United  States  for 
tiie  southern  division  of  the  northern  district 
of  Alabama  under  IS  5508  and  5609  of  the 
Revised  Statutes  of  the  United  States. 

Those  sections  are  aa  follows: 

"i  5508.  If  two  or  more  persons  conspire 
to  injure,  oppress,  threaten,  or  intimiaate 
any  citizen  in  the  free  exercise  or  enjoyment 
of  any  right  or  privil^e  secured  to  him  by 
the  Constitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exercised 
the  same ;  or  if  two  or  more  persons  go  in  dis- 
guise on  the  highway,  or  on  the  premises  of 
another,  with  intent  to  prevent  or  hinder  bis 
free  exercise  or  enjoyment  of  any  right  or 
privilege  so  secured,  they  shall  be  fined  not 
more  tSan  five  thousand  dollars  and  impris- 
oned not  more  than  ten  years;  and  snail, 
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moreover,  be  thereafter  ineligible  to  any  of- 
fice or  place  of  honor,  profit,  or  trust  created 
by  the  Constitution  or  laws  of  the  United 
States. 

"{  o509.  If,  in  the  act  of  violating  any  pro- 
vision in  either  of  the  two  preceding  sections, 
any  other  felony  or  misdemeanor  be  com- 
mitted, the  offender  shall  be  punished  for 
the  same  with  such  punishmentas  is  attached 
to  such  felony  or  misdemeanor  by  the  laws 
of  the  state  in  which  the  offense  is  com- 
mitted." 

The  first  count  of  the'  indictment  charged 
in  substance  that  on  the  14th  day  of  March, 
181)8,  and  within  the  jurisdiction  of  the  court, 
the  persons  above  named  conspired  to  injure, 
oppress,  threaten,  and  intimidate  one  W.  A. 
Thompson,  a  citizen  of  the  United  States,  i>i 
the  free  exercise  and  enjoyment  of  a  right 
and  privilege  secured  to  him  by  the  Constitu- 
tion and  laws  of  the  United  States,  and  be- 
cause of  his  having  exercised  the  same,  in 
that  he  had  about  the  2d  day  of  October,  1807, 
informed  one  Robert  A.  Moseley,  United 
States  commissioner  for  the  northern  district 
of  Alabama,  that  Bob  Taylor,  Chess  Motes,  Ben 
Morris,  Jasper  Robinson,  and  Walter  Motes 
had,  about  the  months  of  July,  August,  Sep- 
tember, October,  November,  and  December 
1896,  violated  the  internal  revenue  laws  of 
the  United  States  by  unlawfully  carrying  on 
the  business  of  distillers  without  having 
given  bond,  as  required  by  law,  and  having 
in  their  possession  and  custody  and  under 
[461Jtheir  control  *a  still  and  distilling  apparatus 
set  up  without  having  the  same  registered. 
It  was  also  charged  that  in  furtherance  of 
the  conspiracy  so  formed,  and  to  effect  the 
object  thereof,  the  accused  "did  on,  to  wit, 
about  the  14th  day  of  March  eighteen  hun- 
dred and  ninety-eight,  {!0  upon  Uie  highwav 
and  did  then  and  there,  in  the  county  of  Tal- 
ladega, in  the  state  of  Alabama,  in  the  south- 
em  division  of  the  northern  district  of  Ala- 
bama, and  within  the  jurisdiction  of  said 
court,  unlawfully,  wilfully,  premeditatedly, 
deliberately,  and  with  malice  aforethought 
kill  and  murder  the  said  W.  A.  Thompson  by 
shooting  him  with  a  gun  or  guns,  because  he, 
the  said  W.  A.  Thompson,  had  reported  to  the 
said  Robert  A.  Moseley,  United  States  com- 
missioner as  aforesaid,  said  violation  of  the 
internal  revenue  laws  of  the  United  States 
by  the  said  Bob  Taylor,  Chess  Motes.  Ben 
Morris,  Jasper  Robinson,  and  Walter  Motes, 
aa  aforesaid,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United 
States  of  America." 

The  third  count  differed  from  the  first  one 
only  in  charging  a  conspiracy,  formed  by  the 
same  persons,  to  injure,  oppress,  threaten, 
and  intimidate  Thompson  because  of  his  hav- 
ing, about  March  8th,  1898,  informed  a  dep- 
uty collector  of  internal  revenue  that  Mark 
Grant  Blankenship  had,  about  the  abovedate, 
carried  on  the  business  of  distiller  in  viola- 
tion of  law ;  also,  that  to  effect  the  object  of 
that  conspiracy,  and  because  of  Thompson 
having  given  such  information  to  the  deputy 
collector  of  internal  revenue,  the  accused 
had  unlawfully,  wilfully,  premeditatedly,  de- 
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liberately,   and   with   malice  aforethought, 
killed  and  murdered  him. 

There  are  seven  counts  in  the  indictment, 
but  the  first  and  third  are  sufficient  to  show 
the  nature  of  the  charges  against  the  ac- 
cused, and  to  bring  out  the  questions  dis- 
posed of  by  this  opinion. 

It  is  recited  in  the  bill  of  exceptions  that 
Taylor  pleaded  guilty,  but  the  transcript 
does  not  contain  any  entry  of  record  showing 
such  to  be  the  fact. 

The  jury  found  the  "defendants  Walter  W. 
Motes,  Columbus  W.  Motes,  Jasper  Robin- 
son, John  Littlejohn,  and  ^lark  Grant  Blan- 
kcuship  guilty  as  charged  in  the  indictment," 
and  *in  Uieir  verdict  asked  "the  mercy  of  tb«[4M] 
court  for  the  four  defendants,  Walter  W. 
Motes,  Jasper  Robinson,  John  Littlejohn, 
Mark  Blankenship,  and  especially  for  John 
Littlejohn  and  Jasper  Robinson." 

Motions  in  arrest  of- judgment  and  for  new 
trial  were  overruled,  and  judgment  was  en- 
tered upon  the  verdict,  sentencing  the  defend- 
ants other  than  Taylor  to  imprisonment  in 
the  penitentiary  for  life. 

We  have  seen  that  by  i  5508  of  the  Re- 
vised Statutes  it  is  made  an  offense  against 
the  United  States  for  two  or  more  persons 
to  conspire  to  injure,  oppress,  threaten,  or  in- 
timidate any  citizen  in  the  free  exercise  or 
enjoyment  of  any  right  or  privilege  secured 
to  him  by  the  Constitution  or  laws  of  the 
United  States, — the  punishment  prescribod 
being  a  fine  of  not  more  than  $5,000,  impris- 
onment not  more  than  ten  years,  and  ineligi- 
bility to  any  office  or  place  of  honor,  profit, 
or  trust  created  by  the  Constitution  or  law* 
of  the  United  States.  And  by  f  5509  it  is 
provided  that  if  in  committing  the  above  of- 
fense any  other  felony  or  misdemeanor  be 
committeid,  the  offender  shall  suffer  such 
punishment  as  is  attached  to  such  felony  or 
misdemeanor  by  the  laws  of  the  state  in 
wliicli  the  offense  is  committed. 

No  question  has  been  made — indeed  nons 
could  successfully  be  made — aa  to  the  consti- 
tutionality of  these  statutory  provision*. 
HiB  parte  Yarhrough,  110  U.  S.  651,  28  L.  ed. 
274,  4  Sup.  Ct.  Rep.  152;  United  States  v. 
Waddell,  112  U.  S.  76,  28  L.  ed.  673,  5  Sup. 
Ct.  Kep.  35.  Referring  to  those  provisions 
and  to  the  clause  of  the  Constitution  giving 
Congress  authority  to  pass  all  laws  neces- 
sary and  proper  for  carrying  into  execution 
the  powers  specifically  granted  to  it,  and  all 
other  powers  vested  in  the  government  of 
the  United  States,  or  in  any  department  or 
officer  IJiercof ,  this  court  has  said :  "In  the 
exercise  of  this  general  power  of  legislation. 
Congress  may  use  any  means  appearing  to  it 
must  eligible  and  appropriate,  which  are 
adapted  to  the  end  to  be  accomplished,  and 
are  consistent  with  the  letter  and  the  spirit 
of  the  Constitution."  Logan  v.  Vnitei 
States,  144  U.  S.  263,  283,  36  L.  ed.  429,  435, 
12  Sup.  Ct.  Rep.  617,  and  authorities  there 
cited.  It  was  the  right  and  privilege  of 
Thompson,  in  return  for  the  protection  he 
enjoyed  under  the  Constitution  and  laws  of 
the  United  States,  to  *aid  in  the  execution  of[46ai 
the  laws  of  his  country  bv  giving  informa- 
tion to  the  proper  authorities  of  violations 
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of  those  laws.  Tlutt  right  and  privil^e  may 
properly  be  said  to  be  secured  by  the  Consti- 
tution and  laws  of  the  United  States.  And 
it  was  competent  for  Congress  to  declare  a 
conspiracy  to  injure,  oppress,  threaten,  or 
intimidate  a  citizen  because  of  the  exercise 
by  him  of  such  right  or  privilege  to  be  an  of- 
fense against  the  Unitea  Statra. 

The  reference  in  the  above  sections  to  the 
laws  of  the  state  in  which  the  offense  was 
committed  makes  it  necessary  to  ascertain 
from  the  laws  of  Alabama  what  punishment 
could  be  inflicted  for  the  crime  that  was  com- 
mitted while  the  conspiracy  referred  to  in  § 
5508  was  being  carried  into  execution. 

By  the  Code  of  Alabama  it  is  provided: 
"I  4834.  Every  homicide,  perpetrated  by  poi- 
son, lying  in  wait,  or  any  other  kind  of  wil- 
ful, deliberate,  malicious,  and  premeditated 
killing ;  or  conunitted  in  the  perpetration  of, 
or  the  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary;  or  perpetrated  from  a 
premeditated  design  unlawfully  and  mali- 
ciously to  effect  the  death  of  any  human  be- 
ing ouier  than  him  who  is  killed;  or  perpe- 
trated by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved 
mind  regardless  of  human  life,  although 
without  any  preconceived  purpose  to  deprive 
any  particular  person  of  fife, — is  murder  in 
the  first  d^ree;  and  every  other  homicide 
committed  under  such  circumstances  as 
would  have  constituted  murder  at  common 
law  is   murder  in   the  second  d^ree."    "{ 

4857.  When  the  jury  find  the  defendant 
guilty  under  an  indictment  for  murder,  they 
must  ascertain,  by  their  verdict,  whether  it 
is  murder  in  the  first  or  second  degree;  but 
if  the  defendant  on  arraignment  confesses 
his  guilt,  the  court  must  proceed  to  deter- 
mine the  d^ree  of  the  crime,  by  the  verdict 
of  a  jury,  upon  an  examination  of  the  testi- 
mony,  and    pass    sentence  accordingly.     { 

4858.  Any  person  who  is  guilty  of  murder  in 
the  first  degree  must,  on  conviction,  suffer 
death  or  imprisonment  in  the  penitentiary 
for  life,  at  the  discretion  of  the  jury;  and 
any  person  who  is  guilty  of  murder  in  the 
second  iegret  must,  on  conviction,  be  impris- 

(464]oned  in  the  'penitentiary  for  not  leas  than 
ten  years,  at  the  discretion  of  the  jury." 
Ala.  Code  1896,  vol.  2,  Criminal. 

Taking  these  statutory  provisions  togeth- 
er, the  question  arises  whether  the  court  be- 
low had  authority,  in  view  of  the  verdict  of 
the  jury,— "guilty  as  charged  in  the  indict- 
ment,"— to  sentence  the  accused  to  impris- 
onment in  the  penitentiary  for  life.  The 
contention  of  the  accused  is  that  it  was  for 
the  jury  to  indicate  by  their  verdict  the  pun- 
ishment to  be  imposed  by  the  court,  and  that 
the  court  was  without  power  to  act  until  the 
jury  indicated  the  degree  of  the  crime  com- 
mitted. 

It  is  true  that  the  crime  charged  against 
the  accused  was  what  is  made  by  the  laws 
of  Alabama  murder  in  the  first  degree,  such 
offense  being  ptmishable  Mrith  death  or  im- 
prisonment in  the  penitentiary  for  life. 
And  in  that  state  it  is  the  dutj  of  the  jury 
to  ascertain  by  their  verdict  whether  the  of- 
fense charged  was  murder  in  the  first  or  sec- 
ond degree.  As  therefore,  umler  the  laws 
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of  Alabama,  it  was  in  the  discretion  of  the 
jury,  and  not  for  the  court,  to  say  whether 
murder  in  the  first  degree  should  be  punished 
by  death  or  by  imprisonment  for  life,  and  as 
the  verdict  of  the  jury  did  not  indicate  the 
mode  of  punishment,  there  would  have  been 
some  difficulty  in  giving  effect  to  that  clause 
of  15309  of  the  Revised  Statutes  of  the  United 
States,  subjecting  the  accused  to  such  pnii- 
ishment  as  is  attached  by  the  laws  of  the 
state  in  which  the  offense  is  committed,  but 
for  recent  legislation  by  Congress. 

The  legislation  to  which  we  refer  is  foutii 
in  SS  1,  2,  and  3  of  the  act  of  January  IStli, 
1897,  chap.  29,  which  provides:  "{  1.  That 
in  all  cases  where  the  accused  is  found  guilty 
of  the  crime  of  murder  or  of  rape  under  S 
5330  or  {  5345,  Revised  Statutes,  the  jury 
may  qualify  their  verdict  by  adding  thereto 
'without  capital  punishment;'  and  whenever 
the  jury  shall  return  a  verdict  qualified  aa 
aforesaid  the  person  convicted  shall  be  sen- 
tenced to  imprisonment  at  hard  labor  for 
life,  i  2.  That  except  offenses  mentioned  in 
!}  5332,  1342,  1624,  6339,  and  5345.  Revised 
Statutes,  when  a  person  is  'convicted  of  any[46S] 
offense  to  which  the  punishment  of  death  'a 
now  specifically  affixed  by  the  laws  of  the 
United  States,  he  shall  be  sentenced  to  im- 
prisonment at  hard  labor  for  life,  and  when 
any  person  is  convicted  of  an  offense  to  which 
the  punishment  of  death,  or  a  lesser  punish- 
ment, in  the  discretion  of  the  court,  is  affixed, 
t)ie  maximimi  punishment  shall  be  imprison- 
ment at  hard  labor  for  life.  S  3.  That  the 
punishment  of  death  prescribed  for  any  of- 
fense specified  by  the  statutes  of  the  United 
SUtes,  except  in  §{  5332,  1342,  1624,  5339. 
and  5345,  Revised  Statutes,  is  hereby  abol- 
ished, and  all  laws  and  parts  of  laws  incon- 
sistent with  this  act  are  hereby  repealed." 
29  Stat,  at  L.  487. 

It  will  be  observed  that  by  S  3  of  this  act 
(which  IS  the  latest  statute  on  the  subject) 
the  death  penalty  is  abolished  in  all  cases  of 
offenses  against  the  United  StatM  except 
those  referred  to  in  certain  sections,  which 
do  not  embrace  the  present  case.  It  was  not, 
therefore,  in  the  power  of  the  court  below  to 
have  sentenced  the  plaintiffs  in  error  to  suf- 
fer death  for  the  crime  of  murder  committed 
in  the  prosecution  of  the  conspiracy  which  is 
made  by  i  6508  an  offense  against  the  United 
States.  But  we  are  to  determine  the  scop* 
of  i  5509  in  connection  with  the  act  of  1807. 
Under  that  act  the  punishment  of  deaUi 
could  not  be  inflicted  except  in  the  eases  spec- 
ified. So  that  §  5509  is  to  be  enforced  as  if 
it  declared  that  the  offense  therein  prescribed 
should  be  punished  in  such  mode  as  was  con- 
sistent with  the  laws  of  Alabama,  provided 
— such  is  the  effect  of  the  act  of  Congress  of 
January  15th,  1897 — the  accused  should  not 
for  any  offense  covered  by  that  section  he 
subjected  to  the  penalty  of  death.  The  pro- 
vision in  the  Code  of  Alabama  giving  the 
jury  discretion  to  affix  the  punishment  of 
death  or  imprisonment  for  life  in  cases  of 
murder  in  the  first  degree  can  have  no  appli- 
cation here,  because  the  act  of  1897  forlMde 
the  former  mode  of  punishment  in  such  a 
case  as  the  present  one.  When,  therefore, 
the  jury   found   the  defendants  guiltv  aa 
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charged  in  the  indictment,  they  found  them 
guilty  of  what,  under  the  laws  of  Alabama, 
was  murder  in  the  first  d^ee,  and  they 
were  sentenced  by  the  circuit  court  of  the 
United  States  to  suffer  imprisonment  for  life, 
which  those  taws  authorized  in  cases  of  that 
character,  lliis  was  a  substantial  compli- 
ance with  the  provisions  of  SI  6608  and  6609 
of  the  Revised  Statutes. 

It  results  that  the  circuit  court  imposed 
(460]the  only  punishment  'authorized  by  the  laws 
of  the  United  States  for  the  crime  of  which 
the  defendants  were  found  guilty. 

To  avoid  misapprehension  it  should  he 
said  in  this  connection  that  the  circuit  court 
had  no  Jurisdiction  of  this  case  simply  as  one 
of  murder  committed  within  the  limits  of  the 
state,  but  only  as  one  of  conspiracy,  under 
the  act  of  Congress,  accompanied  by  murder. 

The  Assistant  Attorney  Oeneral  suggests 
as  worthy  of  consideration  whether,  under 
this  interpretation  of  the  statutes,  the  present 
case  can  be  brought  here  directly  from  the 
circuit  court.  This  suggestion  is  based  upon 
the  provision  in  the  act  of  January  20th, 
1807,  chap.  68,  which  withdraws  from  the 
oonsideration  of  this  court,  upon  appeal  or 
writ  of  error  direct  from  tiie  circuit  court, 
cases  of  conviction  of  infamous  crimes  not 
capital,  and  gives  jurisdiction  in  such  cases, 
upon  appeal  or  writ  of  error,  only  to  the 
proper  circuit  court  of  appeals;  and  it  is  as- 
sumed that  no  criminal  case  can,  upon  any 
ground,  be  brought  here  directly  from  a  cir- 
cuit court  of  the  United  States,  unless  it  be 
a  case  of  conviction  of  a  capital  crime.  20 
Stat,  at  Ii.  492.  But  such  is  not  the  law. 
Among  other  cases,  this  court,  under  the  act 
of  March  3d,  1891  (26  Stat,  at  L.  826,  chap. 
617),  establishing  circuit  courts  of  appeals, 
can  take  cognizance  of  a  criminal  case  upon 
writ  of  error  to  review  the  judgment  of  a 
circuit  court,  when  the  case  really  "involves 
the  construction  or  application  of  the  Consti- 
tution of  the  United  States."  That  act  does 
not  make  a  distinction  between  civil  and 
criminal  causes,  such  as  is  implied  by  the 
above  suggestion  of  the  government.  At  the 
present  term  of  this  court  we  have  taken  cog- 
nizance of  a  criminal  case  involving  a  mis- 
demeanor, brought  here  directly  from  a  cir- 
cuit court  of  the  United  States.  Rider  v. 
United  States,  178  U.  8.  261,  ante,  1057,  20 
Sup.  Ct.  Rep.  838.  And  we  had  previously 
in  United  States  v.  Rider,  163  U.  S.  132,  138, 
41  L.  ed.  101,  103,  16  Sup.  Ct.  Rep.  983,  086, 
said:  "By  $  6  [of  the  circuit  court  of  ap- 
peals act]  the  judgments  or  decrees  of  the 
circuit  courts  of  appeals  were  made  final  'in 
all  cases  arising  under  the  criminal  laws,' 
and  in  certain  other  classes  of  cases,  unle.^s 
que.stions  were  certified  to  this  court  or  the 
whole  ease  ordered  up  by  writ  of  certiorari 
as  therein  provided.  American  Oonstr.  Co.  v. 
Jacksonville  T.  d  K.  W.  R.  Co.  148  U.  S.  372, 
380,  37  L.  ed.  486,  489,  13  Sup.  Ct  Rep.  768. 
(4671*Thus  appellate  jurisdiction  was  given  in  all 
criminal  cases  by  writ  of  error  either  from 
this  court  or  from  the  circuit  courts  of  ap- 
peals, and  in  all  civil  cases  by  appeal  or  error 
vk'ithout  regard  to  the  amount  in  controversy, 
except  as  to  appeals  or  writs  of  error  to  or 
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from  the  circuit  courts  of  appeals  in  eaura 
not  made  final  as  specified  in  {  6."  We  fur- 
ther said  in  that  case,  that  the  object  of  the 
act  of  March  3d,  1891,  chap.  617,  was  to  dis- 
tribute between  this  court  and  the  circuit 
courts  of  appeals  the  entire  appellate  jurie- 
diction  over  the  circuit  courts  of  the  United 
States. 

The  present  case  does  involve  the  con- 
struction and  application  of  the  Constitution 
of  the  United  States.  It  is  necessary  to  de- 
termine whether  the  admission  of  certain  tes- 
timony was  not  an  infringement  of  rights  ' 
secured  to  the  accused  by  the  6th  Amendment 
of  the  Constitution,  declaring  that  "in  all 
criminal  prosecutions  the  accused  shall  enjoy 
the  right  ...  to  be  confronted  with  the 
witnesses  against  him." 

It  appears  from  the  bill  of  exceptions  that 
the  government  offered  to  read  to  the  jury 
the  written  statement  of  William  Robert 
Taylor,  taken  in  a  preliminary  examination 
before  United  States  Commissioner  Wilson 
uf  the  case  of  the  United  States  against  Col- 
umbus W.  Motes,  William  Robert  Taylor, 
John  lAttlejohn,  and  Dodge  BlankensKip. 
For  the  purpose  of  "laying  a  predicate"  for 
ofiTering  that  statement  in  evidence.  Captain 
B.  W.  Bell  was  examined.  He  testified  ''that 
he  was  a  special  officer  of  the  Department  of 
Justice;  that  he  had  been  engaged  in  work- 
ing up  the  cases  i^'ainst  these  defendants  and 
preparing  them  for  trial;  that  in  August, 
1898,  he  caused  the  arrest  of  said  William 
Robert  Taylor  and  also  Columbus  W.  Motes, 
John  Littlejohn,  and  Dodge  Blankenship  on 
u  charge  of  conspiracy  and  murder  of  W.  A. 
Thompson,  and  that  on  the  I9th  day  of  Au- 
gust, 1898,  during  and  on  the  second  day  of 
tbeir  preliminary  trial,  one  of  the  defend- 
ants, William  Robert  Taylor,  voluntarily 
became  a  witness  for  the  prosecution,  and 
made  a  statement  implicating  in  said  murder 
Columbus  W.  Motes,  John  Littlejohn,  and 
Dodge  Blankenship,  who  were  at  that  time 
having  their  preliminary  hearing  before  said 
commissioner,  and  also  implicating  in  said 
murder  Walter  W.  Motes  and  Jasper  Robin- 
son, 'who  had  been  brought  to  said  prelimi-[468j 
'itary  trial  as  witnesses  for  the  government, 
and  that  on  the  second  day  of  said  prelimi- 
nary trial  he  (Bell)  caused  the  arrest  of 
the  said  Walter  W.  Motes  and  Jasper  Robin- 
son; that  Taylor  and  the  other  three  de- 
fendants on  trial  with  him  were  held  for 
trial  by  the  commissioner  and  committed  to 
jail  without  bail  to  await  trial,  and  that 
since  that  time  the  said  Taylor  has  been 
confined  in  the  Jefferson  Counly,  Alabama, 
jail  imder  commitment  issued  by  said  com- 
niissioner;  that  after  the  beginning  of  the 

f resent  trial,  on  the  20th  of  September, 
898,  he  went  to  the  jail,  took  said  Taylor 
into  his  custody  more  than  two  days  before 
&aid  Taylor  escaped,  and  that  said  Taylor 
had  not  been  in  jail  since,  but  that  he  had 
placed  him  in  charge  of  one  Ed.  May,  a  wit- 
ness for  the  government  in  this  case,  and 
in.structed  May  to  let  Tavlor  stay  at  the 
hotel  at  nightwithhis  family,  and  that  in  pur- 
suance of  said  instruction  Taylor  remained 
at  the  hotel   Tuesday  night  and   Wednes- 
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day  night  before  he  absconded  on  Thurg' 
day ;  that  he  saw  Taylor  in  the  corridors  of 
the  courtroom  about  10  o'clock  a.  u.  Thurs- 
day, before  be  was  called  as  a  ^vitne88,  about 
11  o'clock  the  same  day,  and  that  when  Tay- 
lor failed  to  respond  he  made  a  search  for  him 
in  the  city  of  Birmingham,  and  telegraphed  to 
several  places,  and  could  not  find  him  or 
learn  anything  at  all  as  to  his  whereabouts." 
Bell  further  testified  on  tlie  preliminary 
trial  before  H.  A.  Wilson,  United  States  com- 
■  missioner:  "Walter  W.  Motes  and  Jasper 
Robinson  were  arrested  during  the  trial  of 
the  other  defendants,  Columbus  W.  Motes, 
John  Littlejohn,  and  Dodge  Blankenship, 
■aid  Taylor  having  implicated  them  in  his 
testimony  upon  said  trial.  The  defendants 
were  all  represented  upon  said  preliminary 
trial  by  Mr.  Lee  Ck>wurt.  Mr.  Cowart  cross- 
examined  tlie  witness,  as  shown  in  the  testi- 
mony; that  all  of  the  defendants,  including 
the  said  Walter  W.  Motes  and  Jasper  Robin- 
son, bad  an  opportunity  to  cross-examine  the 
said  witness  Taylor,  and  he,  in  fact,  was 
cross-examined  by  Mr.  Cowart,  acting  either 
as  attorney  for  Columbus  W.  Motes,  John 
Littlejohn,  and  Dodge  Blankenship,  or  for  all 
defendants ;  that  said  cross-examination  was 
reduced  to  writing;  that  he  (said  Bell)  had 
never  made  or  offered  the  said  Taylor  any 
[4601inducements,  promises,  reward,  or  *hope  to 
induce  him  to  make  said  statement;  that  be- 
fore said  Taylor  was  examined  as  a  witness 
on  the  said  preliminary  trial  he  was  taken 
to  the  office  of  the  UniteKl  States  attorney, 
who  cautioned  him  to  make  no  statement  un- 
less it  was  purely  voluntary,  and  told  him 
emphatically  that  he  could  make  no  promise 
ind  offer  him  no  hope  whatever,  and  that 
said  Taylor  stated  that  he  made  the  state- 
ment voluntarily  and  to  relieve  his  own 
mind." 

The  United  States  marshal  testified  on  be- 
half of  United  States  that  he  had  instructed 
his  deputies  that  Taylor  had  escaped;  that 
he  had  offered  a  reward  of  $200  for  his  ar- 
rest; that  he  had  made  diligent  search  in 
the  city  of  Birmingham  for  Taylor,  and  could 
not  learn  anything  as  to  his  whereabouts. 
The  chief  of  police  of  the  city  of  Birmingham 
testified  that  he  had  not  been  officially  noti- 
fied that  Taylor  had  escaped,  but  that  he  bad 
seen  something  concerning  it  in  the  news- 
papers, and  that  he  bad  made  no  special  ef- 
fort to  arrest  him  and  had  no  information  as 
to  his  whereabouts.  The  United  States  then 
offered  as  a  witness  a  deputy  sheriff,  who 
testified  that  the  sheriff  of  Je'fferson  county 
and  his  deputies  had  been  on  the  lookout  for 
Taylor  ever  since  his  absence  was  knovim; 
that  they  had  had  photographs  taken  of  him 
and  sent  them  to  various  places,  and  that 
the  deputies  had  been  on  the  lookout  for 
him  all  over  Birmingham  and  other  parts 
of  Jefferson  county,  and  that  they  had  been 
unable  to  find  him  anywhere. 

The  government  introduced  as  a  witness 
H.  A.  Wilson,  who  testified  as  follows;  "I 
am  a  United  States  commissioner,  and  held 
the  preliminary  trial  in  the  case  against 
these  defendants  on  the  18th  and  19th  days 
of  August,  1898.  The  defendants  Colum- 
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bus  W.  Motes,  William  Robert  Taylor, 
John  Littlejohn,  and  Dodge  Blankenship 
were  brought  before  me  upon  a  war- 
rant isijued  on  affidavit  before  United 
States  Commissioner  R.  A.  Moseley,  Jr.,  by 
special  officer  Bell.  Jasper  Robinson  and 
Walter  W.  Motes  were  present  in  court  while 
the  case  was  being  heard.  William  Robert 
Taylor,  one  of  the  defendants,  during  the 
trial  proposed  to  make  a  statement  in  the 
nature  of  a  confession.  I  cautioned  him,  and 
told  him  that  he  could  not  be  made  to  testify 
unless  he  chose  to  do  so,  and  asked  him  if 
*any  inducement  or  promise  had  been  made  or[470] 
offered  to  him.  He  said  there  had  not;  that 
the  statement  was  voluntary,  and  he  made  it 
to  relieve  his  mind.  Walter  W.  Motes  and 
Jasper  Robinson  were  present  in  court  as  de- 
fendants at  the  time,  as  well  as  the  other  de- 
fendants who  -vere'on  trial.  I  swore  William 
Robert  Taylor  as  a  witness,  administering  to 
him  the  usual  oath.  Be  was  then  examined, 
and  his  testimony  was  committed  to  writing. 
I  identify  this  statement  (referring  to  the 
evidence  of  Taylor  here  handed  to  the  wit- 
ness) as  the  evidence  taken  befote  me.  In 
his  testimony,  as  is  shown  and  as  was  the 
fact,  he  implicated  the  defendants  Jasper 
Robinson  and  Walter  W.  Motes,  who  were 
arrested  then  and'  there.  The  defendant* 
Columbus  W.  Motes,  Blankenship,  and  Lit- 
tlejohn were  represented  by  Mr.  Cowart,  and 
so  were  the  defendants  Walter  W.  Motes  and 
Jasper  Robinson  as  soon  as  they  were  ar- 
rested, and  the  trial  of  the  four  defendants 
then  on  trial,  to  wit,  Columbus  W.  Motes, 
William  Robert  Taylor,  John  Littlejohn,  and 
Dodge  Blankenship,  was  proceeded  with  and 
concluded  in  the  presence  of  the  defendants 
Jasper  Robinson  and  Walter  W.  Motes.  Mr. 
Cowart,  as  a  matter  of  fact,  did  cross- 
examine  the  witnesses,  as  is  shown  by  this 
testimony  and  as  I  recollect  it,  and  all  of  the 
defendants,  including  Walter  W.  Motes  and 
Jasper  Robinson,  were  allowed  by  me  an 
opportunity  to  cross-examine,  although  no 
separate  trial  was  had,  and  all  of  these  were 
examined  without  bail." 

The  testimony  or  statement  given  by  Tay- 
lor at  the  preliminary  trial  of  part  of  the 
defendanto  was  then  read  in  evidence  by  the 
government,  the  accused  objecting  on  the 
ground  that  a  sufficient  predicate  had  not 
been  made  for  its  introduction;  but  the  ob- 
jection was  overruled  and  an  exception  taken. 
The  defendants  Walter  W.  Motes  and  Jasper 
Robinson  severally  objected  to  the  reading  of 
Taylor's  statement  against  them  on  the 
ground  that  they  were  not  on  preliminary 
trial  at  the  time  the  testimony  was  takes, 
were  not  parties  te  the  case  then  being  tried, 
and  had  not  legally  been  called  upon  to  cross- 
examine  the  witness.  Those  objections  were 
also  overruled,  and  an  exception  was  taken. 
Taylor's  statement  was  lengthy,  and  showed 
a  cross-examination,  *or  an  opportunity  for[471] 
the  cross-examination,  of  Taylor  by  the  pres- 
ent defendants.  It  was  quite  sufficient,  if 
accepted  by  the  jury  as  true,  to  establish  the 
guilt  of  some  if  not  of  all  of  the  accused.  It 
is  important  to  observe  that  at  the  time  Tay- 
lor's statement  was  offered  in  evidence  there 
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ad  been  no  proof  whatever  of  the  conspiracy 
tiarged.  Conspiracy  was  the  basis  of  the 
rosecution;  for  in  the  absence  of  a  conspir- 
cy,  in  the  carrying  out  of  which  the  alleged 
lurder  was  committed,  the  prosecution  must 
ave  failed;  the  crime  of  murder,  apart  from 
he  conspiracy  to  deprive  a  citizen  of  a  right 
r  privil^e  secured  by  the  Constitution  and 
aws  of  the  United  States,  being  punishable 
nly  by  the  state. 

We  are  of  opinion  that  the  admission  in 
vidence  of  Taylor's  statement  or  deposition 
aken  at  the  examining  trial  was  in  violation 
if  the  constitutional  right  of  the  defendants 
o  he  confronted  with  the  witnesses  against 
hem.  It  did  not  appear  that  Taylor  was 
ibsent  from  the  trial  by  the  suggestion,  pro- 
lurement,  or  act  of  the  accused.  On  the  con- 
rary,  his  absence  was  manifestly  due  to  the 
legligence  of  the  ofiBcers  of  the  government. 
Caylor  was  a  witness  for  the  prosecution. 
lie'  had  been  committed  to  jail  without  bail. 
i\'6  have  seen  that  the  official  agent  of  the 
L'nited  States  in  violation  of  law  took  him 
from  jail  after  the  trial  of  this  case  com- 
menced, and,  strangely  enough,  placed  him  in 
charge,  not  of  an  ofEcer,  but  of  another  wit- 
ness for  the  government,  with  instructions  to 
the  latter  to  allow  him  to  stay  at  a  hotel  at 
night  with  his  family.  And  on  the  very  day 
when  Taylor  was  called  as  a  witness,  and 
within  an  hour  of  being  called,  he  was  in  the 
corridor  of  the  courthouse.  When  called  to 
testify  he  did  not  appear. 

In  'Reynolds  v.  United  States,  98  U.  S.  146, 
158.  1.59,  2.5  L.  ed.  244,  247,  which  was  an 
indictment  for  bigamy  committed  in  Utah, — 
the  prosecution  being  under  §  S3S2  of  the 
Uevised  Statutes  of  the  United  States, — the 
trial  court  admitted  proof  of  what  a  witness 
had  stated  on  a  former  trial  of  the  accused 
for  the  same  offense,  but  under  a  different 
indictment.     This  court  said :  "The  Constitu- 
tion gives  the  accused  the  right  to  a  trial  at 
which  he  should  be  confronted  with  the  wit- 
nesses against  him;  but  if  a  witness  is  ali- 
sent  by  his  own  wrongful  procurement,  he 
jcannot  'complain  if  competent  evidence  is 
admitted  to  supply  the  place  of  that  which  he 
has  Icept  away.    The  Constitution  does  not 
guarantee  an  accused  person   against  the 
legitimate  consequences  of  his  own  wrongful 
acts.    It  grants  him  the  privilege  of  being 
confronted  with  the  witnesses  against  him ; 
but  if  he   voluntarily  keeps   the   witnesses 
away,  he  cannot  insist  on  his  privilege.  If, 
therefore,  when  absent  by  his  procurement, 
evidence  is  supplied  in  some  lawful  way,  he 
is  in  no  condition  to  assert  that  his  con- 
stitutional rights  have  been  violated."    In 
that  case   reference   was   made   to   several 
authorities,  American  and  English,  and  the 
court  further  said:     "The  rule  has  its  foun- 
dation in  the  maxim  that  no  one  shall  be 
permitted   to    take   advantage   of   his   own 
wrong;  and  consequently,  if  there  has  not 
been  in  legal  contemplation  a  wrong  com- 
mitted, the  wav  has  not  been  opened  for  the 
inlMdaction  of  the  testimony." 

In  his  Treatise  on  Constitutional  Limita- 
tions, Oool^.  after  observing  that  the  testi- 
mony for  the  People  in  criminal  cases  can 
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only,  as  a  general  rule,  be  given  by  witnessei 
in  court,  at  the  trial,  says:  "If  the  wit- 
ness was  sworn  before  the  examining  magis- 
trate, or  before  a  coroner,  and  the  accused 
had  an  opportunity  then  to  cross-examine 
liim,  or  if  there  were  a  former  trial  on  which 
he  was  sworn,  it  seems  allowable  to  make  use 
of  his  deposition,  or  of  the  minutes  of  his 
examination,  if  the  witness  has  since  de- 
ceased, or  is  insane,  or  sick  and  unable  to  tes- 
tify, or  has  been  summoned  but  appears  to 
have  been  kept  away  by  the  opposite  party." 
Cooley,  Const.  Lira.  (2d  ed.)  *318. 

In  Beg.  v.  Scaife,  2  Den.  C.  C.  281,  285, 
286,  S.  C.  17  Q.  B.  238,  6  Cox,  C.  C.  243, 
which  was  an  indictment  against  three  per- 
sons for  a  felony,  it  appeared  that  a  witness 
had  been  kept  out  of  the  way  by  the  procure- 
ment of  one  of  the  accused,  and  the  question 
was  whether  the  prosecution  could  use  the 
depositiou  of  the  absent  witness  taken  before 
magistrates  in  the  mode  directed  by  II  &  12 
Viet.  chap.  42,  §  17.  It  was  held  bv  all  the 
judges  that  the  deposition  was  not  admissible 
against  a  defendant  who  had  not  caused  the 
absence  of  the  witness.  Lord  Campbell,  C. 
J.,  said:  "I  am  of  opinion  that  the  rule  for 
a  new  trial  must  be  made  absolute.  Evi- 
dence having  been  given  that  the  defendant 
Smith  had  resorted  to  a  contrivance  to  keep 
the  •witness  out  of  the  way,  the  depo8ition[47S] 
was  admissible  against  him;  but  it  was  not 
admissible  against  the  other  defendants, 
there  being  no  evidence  to  connect  them  with 
the  contrivance.  The  learned  judge.  Cress- 
well,  J.,  in  summing  up  to  the  jury,  seems  to 
have  made  no  distinction  as  to  the  duty  of 
the  jury  to  consider  the  deposition  of  the  ab- 
sent witness  as  evidence  against  the  defend- 
ant Smith  alone,  and  not  as  against  the  oth- 
ers. The  question  then  is  vvhether  such  a 
deposition  is  admissible  against  a  prisoner 
without  proof  that  the  deponent  has  been 
kept  away  by  his  contrivance  or  without 
proof  of  the  death  of  the  witness.  No  case 
has  yet  gone  so  far;  and  I  should  be  afraid 
to  lay  down  a  rule  which  would  deprive  a 
prisoner  of  the  advantage  of  having  a  wit- 
ness for  the  prosecution  against  him  exam- 
ined and  cross-examined  before  the  jury,  up- 
on every  matter  that  may  be  material  to  his 
defense.  I  therefore  think  that  the  deposi- 
tion was  improperly  admitted  against  Scaife 
and  Rooke,  and  that  there  should  be  a  new 
trial."  Patteson,  J. — "The  deposition  of  the 
absent  witness,  Sarah  Ann  Gamett,  was  ad- 
missible as  against  the  defendant  Smith,  by 
whose  contrivance  she  was  kept  out  of  the 
way,  but  it  ought  to  have  been  applied  to  the 
case  against  him  only,  and  not  to  the  case 
against  the  other  prisoners.  No  such  dis- 
tinction appears  to  have  been  made  at  the 
trial,  but  the  evidence  was  allowed  to  go  to 
the  jury  generally  against  all  the  prisoners, 
it  being  assumed,  without  any  evidence 
whatever  to  support  the  assumption, 
that  they  were  all  connected  with  the 
contrivance  to  keep  the  witness  out  of 
the  way."  Coleridge,  J. — "Before  the  en- 
actment of  11  &  12  Vict.  chap.  42,  I  always 
understood  the  law  was  that  if  a  witness 
were  absent,  either  by  reason  of  the  death  of 
the  witness  or  by  the  procurement  of  the 
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prisoner,  the  deposition  was  receivable  in 
evidence  against  him.  But  I  believe  these 
were  the  only  two  cases  where  the  absence  of 
a  witness  let  in  his  depositions.  Absences 
from  every  other  cause  were  within  the  same 
cat^ory,  and  did  not  render  them  admis- 
sible. The  17th  section  of  the  recent  statute 
took  another  case — where  a  witness  was 
proved  to  lie  so  ill  as  to  be  unable  to  travel 
—out  of  one  category  and  put  it  into  an- 
other." 

In   the  present  case  there  was  not  the 

[474]s1ightest  ground  in  the  'evidence  to  suppose 
that  Taylor  had  absented  himself  from  the 
trial  at  the  instance,  b^  the  procurement,  or 
with  the  assent  of  either  of  the  accused. 
Nor,  if  that  were  material,  did  his  disappear- 
ance occur  so  long  prior  to  his  being  called 
as  a  witness  as  to  justify  the  conclusion  that 
he  had  gone  out  of  the  state  and  was  perma- 
nently beyond  the  jurisdiction  of  the  court. 
His  absence,  as  already  said,  was  plainly  to 
be  attributed  to  the  negligence  of  the  prosecu- 
tion. The  case  is  not  within  any  of  the  rec- 
ognized exceptions  to  the  general  rule  pre- 
scribed in  the  Constitution. 

It  is  suggested  that  the  action  of  the  cir- 
cuit court  was  in  harmony  with  the  deci- 
sions of  the  supreme  court  of  Alabama. 
Loioe  V.  Slate,  86  Ala.  47,  6  So.  436 ;  Pruitt 
v.  Stale,  02  Ala.  41,  9  So.  400.  We  have  ex- 
amined the  cases  in  that  court  to  which  at- 
tention has  been  called,  and  donotthink  they 
sustain  the  ruling  of  the  court  below  under 
the  circumstances  disclosed  by  this  record. 
But  the  question  cannot  be  made  to  depend 
upon  the  rules  of  criminal  evidence  prevail- 
ing in  the  courts  of  the  state  in  which  the 
crime  was  committed.  It  must  be  deter- 
mined with  reference  to  the  rights  of  the  ac- 
cused as  secured  by  the  Constitution  of  the 
United  States.  That  instrument  must  con- 
trol the  action  of  the  courts  of  the  United 
States  in  all  criminal  prosecutions  before 
them.  We  are  unwilling  to  hold  it  to  be  con- 
sistent with  the  constitutional  requirement 
that  an  accused  shall  be  confronted  with  the 
witnesses  against  him,  to  permit  the  deposi- 
tion or  statement  of  an  absent  witness  taken 
at  an  examining  trial  to  be  read  at  the  final 
trial,  when  it  does  not  appear  that  the  wit- 
ness was  absent  by  the  suggestion,  conni- 
vance, or  procurement  of  the  accused,  but 
does  appear  that  bis  absence  was  due  to  the 
negligence  of  the  prosecution.  We  need  not 
decide  more  in  the  present  case. 

For  the  error  referred  to,  the  judgment  of 
the  circuit  court  must  l>e  reversed  as  to  all 
the  plaintiffs  in  error  and  a  new  trial  award- 
ed, except  as  to  Columbus  W.  Motes.  The 
case  as  to  him  rests  upon  peculiar  grounds, 
because  of  his  testimony  on  behnlf  of  the  ac- 
cused at  the  final  trial.  He  testified:  "My 
name  is  Columbus  W.  Motes;  I  am  about 
thirty  years  old.  I  know  the  defendants 
who  are  on  trial  for  the  murder  of  W.  A. 

{4T5]'Thompson ;  I  knew  Thompson,  and  know 
when  and  where  he  was  killed;  I  also  know 
who  killed  him.  He  was  killed  on  March 
14th  last,  near  his  home,  by  myself  and  Wil- 
liam Robert  Taylor.  No  other  person  had 
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anything  whatever  to  do  with  it.  I  went  to 
Taylor's  house  on  I£arch  13th,  1898,  just  aft- 
er he  had  returned  from  Birmingham,  where 
he  had  been  attending  the  United  State* 
court  as  defendant.  We  were  both  under  in- 
dictment in  the  United  States  court  at  Bir- 
mingham for  illicit  distilline.  Taylor  at- 
tended court  and  I  did  not.  W.  A.  Thomp- 
son was  a  witness  against  both  of  us,  but  I 
did  not  know  who  reported  us.  Taylor  told 
me  on  the  13th  of  March,  the  day  he  got  home 
from  the  United  States  court  at  Birmingham, 
that  he  got  our  cases  continued  on  March 
l'2th,  1808,  until  the  next  term  of  the  court. 
We  then  and  there  agreed  to  kill  Thompson 
to  keep  him  from  appearing  as  a  witness 
against  us  at  the  next  term  of  the  court.  We 
agreed  to  kill  him  on  the  next  day  as  he  came 
from  Sylacauga,  so  the  neighbors  would 
think  he  was  Killed  by  Dodge  Blankenship 
and  Ad.  Smith,  who  only  a  few  days  before 
that  time  had  been  arrested  and  bound  over 
for  illicit  distilling.  We  took  my  gun,  a  ri- 
fle, and  went  to  the  place  where  we  knew 
Thompson  would  pass,  and  waited  until  he 
came  along.  Taylor  shot  him  three  times 
with  the  rifle.  I  was  watching,  according  to 
the  agreement  between  us,  to  see  if  any  per- 
son saw  us.  The  third  shot  is  the  one  that 
killed  him.  The  bullet  entered  his  forehead. 
After  we  killed  him,  which  was  about  the 
middle  of  the  evening,  we  got  his  money  out 
of  his  pockets,  $18.  all  in  $2  bills,  and  the 
next  morning  we  hid  it  in  a  tree  near  Tay- 
lor's house.  Neith»r  John  Littlejohn,  Dodge 
Blankenship,  Walter  Motes,  or  Jasper 
knew  anything  about  our  plans  to  kill 
Thompson,  were  not  present  when  he  was 
killed,  and  had  nothing  whatever  to  do  with 
the  murder." 

In  this  evidence  the  jury  had  conclusive 
proof  of  the  guilt  of  Columbus  W.  Motes  of 
the  crime  charged  in  the  indictment.  The 
admission  of  the  statement  of  Taylor  in  evi- 
dence was  therefore  of  no  consequence  as  to 
him;  for  in  his  own  testimony  enough  was 
stated  to  require  a  verdict  of  guilty  as  to 
him,  even  if  the  jury  had  disr^rded  Tay- 
lor's statements  'altogether.  We  can  there-[4T6] 
fore  say,  upon  the  record  before  us,  that  the 
evidence  furnished  by  Taylor's  statement  w»s 
not  so  materially  to  the  prejudice  of  Colum- 
bus W.  Motes  as  to  justify  a  reversal  of  the 
judgment  as  to  him.  It  would  be  trifling 
with  the  administration  of  the  criminal  law 
to  award  him  a  new  trial  because  of  a  par- 
ticular error  committed  by  the  trial  court, 
when  in  effect  he  has  stated  under  oath  that 
he  was  guilty  of  the  charge  preferred  against 
him. 

It  is  proper  to  say  that  there  are  other 
questions  of  a  serious  character  raised  by  the 
assignment  of  errors.  But  as  those  ques- 
tions may  not  arise  upon  another  trial,  we 
do  not  now  consider  them. 

The  judgment  as  to  Columhue  Wiucketter 
Motes  is  affirmed,  but  the  judgment  as  to  all 
the  other  plaintiffs  in  error  is  reversed,  with 
directions  to  grant  a  new  trial  and  for  fur- 
ther proceedings  consistent  with  this  onin- 
ion. 
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V. 

L.  BDOAR  DIUiBR. 

(8ae  8.  C  Beporter's  ed.  4T6-tS6.) 

ihlio  landa — cancelation  of  entry  under 
timber  and  stone  act — rights  of  iona  fide 
purchaser — ptirohase  before  patent — poicw 
to  cancel  entry — cancelation  by  Secretary 
of  the  Interior  without  act  of  Attorney 
General— power  of  court  to  review  act  of 
Land  Department. 

Purchasers  from  an  entryman  before  the  Is- 
sue of  a  patent  are  not  bona  flde  purchasers 
who  are  protected  against  the  cancelation, 
for  fraud  of  the  entryman,  of  an  entry  made 
tmder  the  timber  and  stone  act  of  Jone  8, 
1878,  chap.  151  (20  Stat  at  K  89). 

The  Land  Department  has  Jurisdiction  to 
cancel  an  original  entry  for  public  lands  at 
any  time  before  a  patent  Is  Issued. 

Failure  to  giTe  notice  to  transferees  of  an 
entryman,  of  an  order  of  the  Secretary  of 
the  Interior  to  send  to  him  the  papers  In  pro- 
ceedings for  the  cancelation  of  the  entry,  Is 
immaterial  If  they  had  an  opportunity  to  be 
heard  before  the  Secretary  while  the  case  was 
in  his  hands. 
.  An  order  of  the  Land  Department  cancel- 
ing an  entry.  If  based  upon  a  misconstruc- 
tion of  the  law,  can  be  corrected  by  the 
courts. 

A  decision  by  the  Secretary  of  the  Interior 
reversing  a  decision  of  the  Commissioner  of 
the  General  Land  Office,  and  rejecting  and 
canceling  an  entry  under  the  timber  and  stone 
act  for  fraud.  Is  not  In  excess  of  the  Jurisdic- 
tion conferred  upon  blm  by  law  because  the 
Attorney  General  did  not  Join  in  the  consid- 
eration of  the  matter,  since  the  requirement 
of  U.  3.  Eev.  Stat.  {}  2460,  2461,  of  the  ap- 
proval of  a  commissioner's  decision  by  the 
Secretary  and  the  Attorney  General  acting 
as  a  board,  applies  only  to  decisions  sustain- 
ing irregular  entries,  and  thereby  devesting 
the  United  States  of  its  title,  and  does  not 
extend  to  decisions  rejecting  or  canceling  en- 
tries. 

[No.  116.] 

Bubmitted  February  2,  1900.    Decided  May 
28,  1900. 

APPEAL  from  a  decree  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  reversing  a  decree  of  the  Cir- 
cuit Court  in  a  suit  to  quiet  title  to  land. 
Affirmed. 

See  game  case  below,  48  U.  S.  App.  462,  81 
Fed.  Rep.  651,  26  C.  C.  A.  614. 

The  facte  are  stated  in  the  opinion. 

Mr.  Charles  K.  Jenxwr  submitted  the 
cause  for  appellants : 

The  tract  of  land  described  in  the  certifl- 
eate  became  private  property  and  private 
land,  and  v^as  severed  from  the  mass  of  the 
public  domiun,  upon  the  delivery  of  the  final 
certificate.  _  ..  ,      , 

Carroll  v.  Bafford,  3  How.  460,  11  L.  ed. 


Son. — At  to  ieeUiont  of  Land  Department, 
their  eanoliuivenesi  and  effect — see  Hart  man 
T.  Warren,  22  C.  C.  A.  80,  and  note;  Carson 
City  Gold  *  Silver  Min.  Co.  v.  North  Star  Mln. 
Co.  28  C.  C.  A.  844,  and  note. 
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680;  Simmons  v.  Wagner,  101  U.  S.  260,  20 
L.  ed.  910;  Pacific  Coast  Min.  d  Mill.  Co.  v. 
Spargo,  16  Fed.  Rep.  349;  People  v.  Shear- 
er, 30  Cal.  648;  Owynne  v.  Niswanger,  10 
Ohio,  368;  Smith  v.  Etoing,  23  Fed.  Rep. 
744;  Astrom  v.  Hammond,  3  McLean,  103, 
Fed.  Cas.  No.  696;  Carroll  v.  Perry,  4  Mc- 
Lean, 26,  Fed.  Cas.  No.  2,466;  Bughes  v. 
United  States,  4  Wall.  232,  18  L.  ed.  303; 
Union  Mill.  &  Min.  Co.  v.  Dangberg,  2  Sawy. 
454,  Fed.  Cas.  No.  14,370;  Witherspoon  v. 
Duncan,  4  Wall.  210,  18  L.  ed.  339. 

The  land  could  be  conveyed  by  the  entry- 
man  by  deed  of  warranty,  and  the  title 
thereto  transferred,  with  the  same  effect  as 
if  the  patent  had  issued. 

Wirth  V.  Branson,  98  U.  8.  118,  25  L.  ed. 
86;  Benson  Min.  &  Smelting  Co.  v.  Alta 
Min.  d  Smelting  Co.  145  U.  S.  428,  36  L.  ed. 
702,  12  Sup.  Ct  Rep.  877;  Deffeback  v. 
Hawke,  115  U.  S.  392,  29  L.  ed.  423,  0  Sup. 
Ct.  Rep.  06;  The  Yosemite  Valley  Case,  15 
Wall.  77,  sub  nom.  Butchings  v.  Low,  21  li. 
ed.  82 ;  Johnson  v.  Totonsley,  13  Wall.  72,  20 
L.  ed.  485 ;  Frisbie  v.  Whitney,  9  Wall.  187, 

19  L.  ed.  668;  Myers  v.  Croft,  13  Wall.  291, 

20  L.  ed.  562. 
The     Land     Department   of    the    United 

States  is  not  endowed  with  any  authority  of 
law  to  institute  an  original  proceeding  be- 
fore any  of  its  officers,  for  the  purpose  of 
trying  and  determining  whether  or  not 
fraud  has  been  committed  by  any  person  in 
relation  to  any  contract  or  any  subject.  The 
question  as  to  the  guilt  or  innocence  of  a 
party  charged  with  fraud  is  a  purely  judi- 
cial question,  and  can  be  tried  and  deter- 
mined only  in  the  courts  of  the  United 
States. 

Bughes  v.  United  States,  4  Wall.  232,  18 
L.  ed.  303 ;  Jf  oore  v.  Robbins,  96  U.  S.  632, 
24  L.  ed.  840. 

The  language  used  in  the  3d  article  of  the 
Constitution,  in  the  distribution  of  powers 
to  the  legislative,  executive,  and  judicial 
branches  of  our  government,  is  mandatory, 
and  it  is  not  within  the  province  of  Con- 
gress to  confer  powers  of  the  one  branch  up- 
on another. 

Martin  v.  Hunter,  1  Wheat.  327,  4  L.  ed. 
103. 

Private  rights  may  be  interfered  with  by 
either  the  legislative,  executive,  or  judicial 
department  of  the  government.  The  execu- 
tive department  must  in  every  instance  show 
authority  of  law  for  its  action,  and  occasion 
does  not  often  arise  for  an  examination  of 
the  limits  which  circumscribe  its  powers. 
Cooley,  Const.  Lim.  i  436. 
In  order  that  the  legal  proceedings  may 
be  according  to  the  rules  and  principles 
which  have  been  established  in  our  systems 
of  jurisprudence  for  the  protection  and  en- 
forcement of  private  rights,  the  tribunal 
must  have  authority  to  issue  compulsory 
process  to  secure  the  attendance  of  witness- 
es, and  the  further  power  to  issue  attach- 
ment and  punish  for  contempt. 

United  States  v.  Williams,  4  Cranch,  0. 
C.  385,  Fed.  Cas.  No.  16,712. 

The  Land  Department  of  the  United 
States  has  no  power  to  compel  the  attend- 
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ance  of  witnesses,  issue  attachments,  or 
pvmish  for  contempt. 

See  decisions  by  Secretary  Noble,  dated 
JalT  20th,  1889 ;  9  Public  Land  Dec.  pp.  133, 
134. 

If  the  United  States  in  any  particular 
case  has  a  just  cause  for  calling  upon  the 
judiciary  of  the  country,  in  any  of  its 
courts,  for  relief  by  setting  aside  or  annul- 
ling any  of  its  contracts,  its  obligations,  or 
its  most  solemn  instrument,  the  question  of 
the  appeal  to  the  judicial  tribunals  of  the 
country  must  primarily  be  decided  by  the 
Attorney  General  of  the  United  States. 

United  Slateii  v.  San  Jacinto  Tin  Co.  125 
V.  8.  273,  31  L.  ed.  747,  8  Sup.  Ct  Rep.  850. 

No  counsel  for  appellee. 

[478]  *Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  involves  a  claim  to  a  tract  of 
lond,  arising  out  of  an  entry  made  under  the 
act  of  Congress  of  June  3d,  1878,  chap.  161, 
entitled  "An  Act  for  the  Sale  of  Timber 
Lands  in  the  States  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory," 
known  as  the  timber  and  stone  act.  20 
Stet.  at  L.  89,  chap.  151. 

The  act  in  its  1st  section  provided  for  the 
sale,  at  a  named  price  and  in  quantities  not 
exceeding  160  acres,  to  any  person  or  asso- 
eiaUon  of  persons,  of  surveyed  public  lands 
in  the  states  and  territory  named,  not  in- 
cluded within  military,  Indian,  and  other 
reservations,  and  which  were  "valuable 
chiefly  for  timber,  but  unfit  for  cultivation." 
It  also  provided  for  the  sale  of  lands  "valu- 
able chiefly  for  stone"  on  the  same  terms  as 
timber  lands. 

By  the  2d  section  of  the  act  it  was  provid- 
ed :  "J  2.  That  any  person  desiring  to  avail 
himself  of  the  provisions  of  this  act  shall 
flle  with  the  register  of  the  proper  district  a 
written  statement  in  duplicate,  one  of  which 
is  to  be  transmitted  to  the  General  Land  Of- 
fice, designating  by  legal  subdivisions  the 
particular  tract  of  land  he  desires  to  pur- 
chase, setting  forth  that  the  same  is  unfit 
for  cultivation,  and  valuable  chiefly  for  its 
timber  or  stone;  that  it  is  uninhabited, 
contains  no  mining  or  other  improvements, 
except  for  ditch  or  canal  purposes,  where  any 
such  do  exist,  save  such  as  were  made  by  or 
belonging  to  the  applicant,  nor,  as  deponent 
verily  believes,  any  valuable  deposit  of  gold, 
silver,  cinnabar,  copper,  or  coal ;  that  depon- 
ent has  made  no  other  application  under 
this  act;  that  he  does  not  apply  to  purchase 
the  same  on  speculation,  but  in  good  faith  to 
appropriate  it  to  his  own  exclusive  use  and 
benefit;  and  that  he  has  not,  directly  or  in- 
directly, made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  or  per- 
sons whatsoever,  by  which  the  title  which 
he  might  acquire  from  the  government  of  the 
United  States  should  inure,  in  whole  or  in 
part,  to  the  benefit  of  any  person  except 
himself;  which  statement  must  be  verified 
|479]by  the  oath  of  the  applicant  before  the  'reg- 
ister or  receiver  of  the  land  office  within  the 
district  where  the  land  is  situated;  and  if 
any  person  taking  such  oath  shall  swear 
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falsely  in  the  premises  he  shall  be  subject 
to  all  the  pains  and  penalties  of  perjury,  and 
shall  forfeit  the  money  which  he  may  have 
paid  for  said  lands,  and  all  right  and  title 
to  the  same;  and  any  grant  or  conveyance 
which  he  may  have  made,  except  in  the  handt 
of  bona  fide  purchasers,  shall  be  null  and 
void." 

The  3d  section,  after  making  provision  for 
the  publication  of  the  application  to  pur- 
chase, provides:  "And  upon  payment  to  the 
proper  officer  of  the  purchase  money  of  said 
land,  together  with  the  fees  of  the  register 
and  the  receiver,  as  provided  for  in  case  of 
mining  claims  in  the  12th  section  of  the  act 
approved  May  10th,  1872.  the  applicant  may 
be  permitted  to  enter  said  tract,  and,  on  the 
transmission  to  the  General  Land  Office  of 
the  papers  and  testimony  in  the  case,  a  pat- 
ent shall  issue  thereon:  Provided,  That  any 
person  having  a  valid  claim  to  any  portion 
of  Oie  land  may  object,  in  writing,  to  the  is- 
suance of  a  patent  to  lands  so  held  by  him, 
stating  the  nature  of  his  claim  thereto;  and 
evidence  shall  be  taken,  and  the  merits  of 
said  objection  shall  be  determined  by  the  of- 
ficers of  the  Land  Office  subject  to  appeal, 
as  in  other  land  cases.  Kffect  shall  be  given 
to  the  foregoing  provisions  of  this  act  by 
regulations  to  iS  prescribed  by  the  Commis- 
sioner of  the  General  Land  Office." 

The  bill  of  complaint  presents  substantial- 
ly the  following  case  under  the  above  legis- 
lation : 

On  the  30th  day  of  April,  1883,  after  hav- 
ing complied  with  the  requirements  of  the 
above  act,  one  Henry  C.  Hackley  paid  to  the 
receiver  of  the  land  office  in  Olympia,  Wash- 
ington territory,  the  purchase  price  of  the 
N.  W.  l^  of  the  N.  E.  %  and  tlie  N.  y,  of 
the  N.  W.  Vt  of  section  13,  and  the  S.  E.  y^  of 
the  S.  W.  %  of  section  12,  all  in  township 
36  north,  of  range  3  east,  Willamette  merid- 
ian, in  the  county  of  Skagit,  ter-itory  (now 
state)  of  Washington, — taking  from  the  re- 
ceiver what  is  known  as  the  final  or  dupli- 
cate receipt.  On  the  same  day  Hackley  con- 
veyed the  tract  described  to  Stephen  S.  Bail- 
ey by  a  sufficient  deed  of  warrant;  and  on 
December  29th,  1887.  Bailey  sold,  trans- 
ferred, and  conveyed  the  land  to  the  appel- 
lants. 

•On  August  9th,  1888,  the  Commissionei(480) 
of  the  General  Land  Office  suspended  and 
held  for  cancelation  the  entry  made  by  Hack- 
ley,  it  having  been  reported  to  that  office  by 
a  special  agent  that  the  land  in  question  was 
not  chiefly  valuable  for'  timber,  but  was  val- 
uable agricultural  land,  and  also  that  the  en- 
try by  Hackley  was  made  in  the  interest  of 
Bailey. 

On  or  about  August  23d,  1888,  the  raster 
and  receiver  of  the  local  land  office  at  Seattle 
caused  notice  of  the  action  of  the  Commis- 
sioner of  the  General  Land  Office  to  be  served 
upon  the  transferees,  the  notice  stating  in 
detail  the  fact  of  the  entry  by  Hackley,  and 
that  the  special  agent  had  reported  that  he 
had  made  a  personal  examination  of  the  lAnd 
and  found  that  it  was  not  chiefly  valuable 
for  timber,  but  was  valuable  agricultural 
land,  and  that  the  entry  thereof  was  mad* 
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in  the  interest  of  Bailey  and  others,  and  not 
for  the  benefit  and  use  of  the  entrynian. 

Within  sixty  days  after  the  above  notice, 
the  transferees  made  a  special  appearance  by 
attorneys,  and  moved  that  the  proceeding  be 
dismissed  and  the  entry  reinstated  and 
passed  to  patent,  upon  the  ground  that  the 
action  of  tne  Commissioner  was  in  excess  of 
any  authority  possessed  by  him  or  by  the 
Land  Department.  That  motion  was  denied 
by  the  Commissioner.  The  bill  alleges  that 
such  denial  was  not  the  result  of  the  consid- 
eration of  any  fact  or  facts,  but  of  an  er- 
roneous opinion  of  the  law. 

Thereupon  the  transferees  applied  for  a 
hearing  in  accordance  with  the  notice  given, 
and  they  stipulated  with  the  attorney  for 
the  government  that  the  case  be  consolidated 
with  eleven  other  entries  owned  by  them,  and 
which  were  suspended  at  or  about  the  same 
time  by  the  Commissioner. 

That  application  was  granted,  and  a  hear- 
ing was  bad  before  the  local  land  office. 

The  register  and  receiver  being  divided  in 
opinion  the  matter  went  to  the  Commission- 
er, who  decided  that  all  the  land  embraced  in 
the  entries  before  him,  including  the  land 
here  in  question  entered  by  Hackley,  was 
timber  land  that  could  be  entered  as  such  un- 
der the  act  of  June  3d,  1878 ;  that  all  of  the 
proceedings  in  relation  to  Hackley's  entry 
[481]were  regular;  that  *the  proof  submitted  on 
the  entry  was  sufficient;  and  that  (he  gov- 
ernment'had  failed  to  prove  that  that  entry 
was  made  in  the  interest  of  Bailey  or  of  any 
other  person  than  the  entryman.  It  was 
therefore  ordered  by  that  officer  that  the  en- 
try in  question  be  removed  from  suspension 
and  remain  intact  upon  the  records  of  the 
i^ni  Department,  and  that  the  patellt  of  the 
United  States  issue  therefor. 

Subsequently,  January  Slst,  1891,  no  pat- 
ent having  been  issued,  Secretary  Noble  or- 
dered the  Commissioner  of  the  General  Land 
Office  to  certify  and  transmit  all  the  papers 
and  testimony  in  the  cause  to  his  office. 
"Said  order,"  the  bill  alleged,  "was  made  by 
the  said  Secretary  of  the  Interior  without 
any  appeal  being  token  by  the  United  States, 
ond  without  notice  to  said  transferees,  or 
any  of  the  defendants  in  said  cause."  The 
order  was  complied  with,  but  the  papers  re- 
mained in  the  hands  of  Secretary  Noble  with- 
out any  decision  being  made  by  him  while  in 
office.  The  case  was  taken  up  by  his  succes- 
sor. Secretary  Smith,  and  was  decided  Octo- 
ber 19th,  1893,  adversely  to  the  transferees. 
United  States  v.  Bailey,  17  U.  S.  Land  Dec. 
468.  The  bill  further  alleged:  "Said  deci- 
sion of  the  Commissioner  of  the  General 
Land  Office,  rendered  in  said  cause  as  afore- 
said, was  at  no  time  considered  by  the  hon- 
orable Secretary  of  the  Interior  and  the  At- 
torney General  of  the  United  States,  acting 
ns  a  board  or  otherwise;  nor  was  the  tes- 
timony and  proceedings  in  said  cause  by 
them  considered  or  acted  upon,  as  a  board, 
at  all ;  nor  did  the  Attorney  General  of  the 
United  States  at  any  time  consider  or  act 
upon  said  decision  of  the  Commissioner  of 
the  General  Land  Office,  or  the  pretended  tes- 
timony, or  the  papers  and  documents  in  re- 
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lation  to  said  entry,  at  all,  either  as  a  mem- 
ber of  a  board  or  in  his  individual  capacity." 

TbroDghout  all  these  proceedings  appel- 
lants protested  that  the  Land  Office  was 
without  jurisdiction  or  authority  to  cancel 
the  entries  of  the  lands  that  had  been  trans- 
ferred to  them. 

In  the  course  of  his  opinion  Secretary 
Smith  said  that  there  was  no  charge,  nor  was . 
there  any  testimony  afTecting  the  transaction 
between  Bailey  and  his  transferees.  He  also 
said  that  his  interpretation  of  the  statute 
did  not  imply  that  a  timber-land  entryman 
was  not  authorized  to  sell  his  entry  at  any 
time  'that  he  chose  after  he  had  made  his[48S] 
proof  and  received  a  certificate.  17  U.  S. 
Land  Dec.  468,  471,  476. 

In  accordance  with  the  directions  of  the 
Secretary,  the  Commissioner  of  the  General 
Land  Office,  on  November  21st,  1893,  ordered 
the  cancelation  of  the  timber-land  entry  of 
Hackley  upon  the  records  of  the  Land  De- 
partment, and  the  land  was  held  subject  to 
entry  as  public  land  of  the  United  States. 

Thereafter  Diller,  the  present  appellee, 
made  entry  of  and  purchased  the  land  in 
question  under  the  above  act  of  June  3d, 
1878,  and  a  patent  therefor  from  the  United 
States,  bearing  date  October  15th,  1895,  was 
issued  to  him. 

On  February  21st,  1896,  the  plaintiffs,  now 
appellants  and  the  transferees  of  Bailey, 
brought  this  suit  against  Diller  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Washington,  northern  division.  The 
bill,  after  setting  forth  the  above  and  other 
facts,  alleged  that  the  action  of  the  Land 
Department  in  regard  to  the  entry  in  ques- 
tion was  without  authority  of  law,  and  that 
the  patent  to  Diller  was  wrongfully  issued. 

The  relief  asked  was  a  decree  holding  the 
patent  of  the  defendant  to  be  a  cloud  upon 
the  title  of  the  plaintiffs,  adjudging  that  the 
defendant  held  the  title  in  trust  for  them, 
and  requiring  him  to  convey  to  them  what- 
ever title  he  might  have  obtained  or  acquired 
by  virtue  of  such  patent;  that  the  title  of  the 
plaintiffs  to  the  land  be  forever  quieted 
against  the  defendant;  and  that  such  fur- 
ther relief  be  granted  in  the  premises  as 
might  be  equitable. 

A  demurrer  to  the  bill  having  been  over- 
ruled, the  defendant  filed  both  a  plea  and  an 
answer.  After  referring  to  the  hearing  be- 
fore the  receiver  and  the  register,  resulting 
in  a  division  of  opinion  between  those  offi- 
cers, the  plea  recited  as  a  defense  the  history 
of  the  proceedings  as  above  stated,  and  the 
entry  of  the  land  and  the  issue  of  a  patent 
to  the  defendant  after  the  cancelation  of 
Hackley's  entry.  The  plea  was  overruled. 
In  his  answer  the  defendant  questioned  the 
good  faith  and  sufficiency  of  the  conveyances 
from  Hackley  to  Bailey  and  from  Bailey  to 
the  plaintiffs.  A  replication  was  filed  by  the 
plaintiffs,  in  which  they  asserted  the  truth 
and  sufficiency  in  law  of  their  bill,  and*mar)er4ggi 
a  countercharge  of  insufficiency,  untruthful- 
ness, and  uncertainty  as  to  the  defendant's 
answer. 

Upon  final  hearing  in  the  circuit  court 
Judge  Hanford  held   that  where  land  had 
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been  regularly  entered  under  the  act  of  June 
3d,  1878,  it  was  not  subject  to  forfeiture  aft- 
er it  had  been  conveyed  to  a  bona  fide  pur- 
chaser ;  that  the  opinion  of  the  Secretary  of 
the  Interior  showed  that  the  original  entry 
in  question  was  canceled  solely  because  it 
was  deemed  fraudulent,  and  no  consideration 
whatever  was  given  to  the  rights  of  the 
plaintiffs  as  bona  flde  purchasers;  and  that 
the  evidence  clearly  showed  that  the  plain- 
tiffs were  bona  flde  purchasers  within  the 
meaning  of  the  act  ot  Congress  referred  to. 
The  circuit  court  was  also  of  opinion  that 
"the  case  in  the  Land  Department,  after  the 
entry  had  been  suspended,  should  have  been 
adjudicated  by  the  board  composed  of  the  At- 
torney General,  the  Secretary  of  the  Interior, 
and  the  Commissioner  of  the  General  Land 
Office,  as  provided  by  15  2450  and  2451,  Re- 
vised Statutes,  and  the  Secretary  of  the  In- 
terior, without  a  determination  of  the  board, 
could  not  lawfully  cancel  the  entry."  A  de- 
cree was  therefore  entered  adjudging  the 
plaintiffs  to  be  the  equitable  owners  in  fee, 
and  entitled  to  the  lands  described  in  the 
bill ;  that  the  patent  issued  to  the  defendant 
Diller  for  the  land  in  question  was  issued 
improvidcntly  and  without  authority  of  law, 
was  a  cloud  upon  the  title  of  the  plaintiffs, 
and  should  be  removed;  and  that  whatever 
title  might  have  accrued  under  or  through 
such  patent  was  held  by  the  defendant  in 
trust  for  the  use  and  benefit  of  the  plaintiffs. 
It  was  further  adjudged  that  the  defendant 
should  convey  to  the  plaintiffs,  by  good  and 
sufficient  deed,  whatever  of  title  he  might 
have  acquired  under  and  by  virtue  of  the 

gatent,  free  and  clear  of  any  and  all  encnm- 
ranee,  within  ten  days  from  the  filing  of  the 
decree,  and  the  master  was  authorized  to 
make  the  conveyance  in  the  event  of  his  fail- 
ure or  refusal  so  to  do ;  and  the  title  of  the 
plaintiffs  to  the  land  was  declared  to  be  for- 
ever quieted  as  against  the  defendant.  Eau>- 
ley  V.  DiWer,  75  Fed.  Rep.  946. 

The  defendant  appealed  and  the  decree  of 
the  circuit  court  was  reversed,  with  direc- 
tions to  dismiss  the  bill  with  costs  to  the 
defendant, — Judge  Hawley  delivering  the 
{484]i>pinion  of  the  'circuit  court  of  appeals.  Dil- 
ler v,  Hawley,  48  U.  S.  App.  462,  81  Fed. 
Rep.  651,  26  C.  C.  A.  514.  From  that  decree 
the  plaintiffs  have  appealed  to  this  court. 

As  shown  by  the  above  statement  of  the 
provisions  of  the  act  of  June  3d,  1878  (20 
Stat,  at  L.  89,  chap.  151),  known  as  the 
timber  and  stone  act.  a  purchaser  of  the 
surveyed  public  lands  in  California,  Nevada, 
Oregon,  and  Washington,  valuable  chiefly 
for  timber,  but  unfit  for  cultivation,  or  valu- 
able chiefly  for  stone,  was  required  in  his 
sworn  application  to  state  that  he  did  not 
seek  to  purchase  the  same  on  speculation, 
but  in  good  faith  to  appropriate  it  to  his 
own  exclusive  use  and  benefit,  and  that  he 
had  not,  directly  or  indirectly,  made  any 
agreement  or  contract  with  any  person  or 
persons  by  which  the  title  he  might  acquire 
from  the  United  States  should  inure  in 
whole  or  in  part  to  the  benefit  of  any  person 
except  himself;  and  if  the  applicant  swore 
falsely  in  the  premises,  he  became  liable  to 
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the  penalties  of  perjury,  and  would  forfeit 
the  money  he  paid  for  the  lands;  and  all 
right  and  title  to  the  same  and  any  grant  or 
conveyance  he  may  have  made,  "except  in 
the  hands  of  bona  fide  purchasers,"  would  be 
null  and  void. 

Who,  within  the  meaning  of  the  act,  are 
to  be  deemed  bona  fide  purchasers  t  Could 
the  appellants,  against  whom,  in  respect  of 
these  lands,  no  charge  of  fraud  was  made, 
be  deemed  bona  fide  purchasers,  if  it  ap- 
peared to  the  Land  Department,  before  a  pat- 
ent issued,  that  the  original  entryman  made 
the  application  to  purchase  "on  speculation," 
and  not  in  good  faith  to  appropriate  the 
lands  to  his  own  exclusive  use  and  benefltT 

The  words  "bona  fide  purchasers,"  as  ap- 
plied to  purchasers  of  public  lands,  did  not 
appear  for  the  first  time  in  the  timber  and 
stone  act  of  1878.  The  Ist  section  of  the  act 
of  June  22d,  1838,  granting  pre-emption 
rights  to  settlers  on  the  public  lands,  con- 
tains substantially  the  same  provisions  aa 
to  the  effect  of  a  false  oath  by  the  applicant 
and  the  same  saving  for  the  benefit  of  bona 
fide  purchasers.  5  Stat,  at  L.  251,  chap.  119. 
Iiike  provisions  were  made  in  the  act  of  Sep- 
tember 4th,  1841,  appropriating  the  proceeds 
of  the  sales  of  the  public  lands,  and  granting 
pre-emption  rights.  6  Stat,  at  L.  453,  450, 
chap.  16,  (  13.  And  the  provisions  of  the 
last  act  were  preserved  in  g  2208  of  the  Re- 
vised Statutes. 

'The  contention  of  appellants  is  that  as  be-l485] 
tween  themselves  and  the  United  States  they 
must  be  deemed  to  have  been  bona  flde  pnr- 
chasers  from  the  moment  they  bought  in 
good  faith  from  Bailey,  the  vendee  of  Hadc- 
fey  (aiyiough  no  patent  had  been  issued), 
and  that,  under  the  act,  they  ooidd  not  be 
affected  by  the  fraud  of  the  original  entry- 
man  or  his  assignee. 

While  the  mere  words  of  the  act  of  Con- 
gress furnish  some  ground  for  this  conten- 
tion, the  interpretation  suggested  cannot  be 
approved.  In  Root  v.  Shield*,  1  Woolw. 
340,  348,  363,  Fed.  Cas.  No.  12,038,  Mr.  Jus- 
tice Miller  had  occasion  to  consider  who  were 
to  be  regarded  as  bona  fide  purchasers  under 
the  pre-emption  laws  when  no  patent  had 
been  issued  by  the  United  States.  He  said: 
"It  is  further  insisted  on  behalf  of  the  de- 
fendants that  they  are  bona  fide  purchasers, 
and  that  they,  as  such,  are  entitled  to  the 
protection  of  the  court.  I  think  it  pretty 
clear  that  some,  at  least,  of  these  defendants 
purchased  and  paid  their  money  without  any 
knowledge  in  fact  of  any  defect  in  the  title. 
Yet  they  are  not  bona  fide  purchasers  for  a 
valuable  consideration,  without  notice,  in  the 
sense  in  which  the  terms  are  employed  in 
courts  of  equity.  And  this  for  several  rea- 
sons. They  all  purchased  before  the  issue  of 
the  patent.  The  more  meritorious  purchased 
after  the  entry  had  been  assailed  and  decided 
against  by  the  Land  Oflice.  But  that  is  a 
circumstance  not  material  to  this  considera- 
tion. Until  the  issue  of  the  patent  the  legal 
title  remained  in  the  United  States.  Had 
his  entry  been  valid,  Shields  would  have  tak- 
en only  an  equity.  His  grantees  took  only 
an  equity.     They  did  not  acquire  the  legal 
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title.  And  in  order  to  establish  in  himself 
the  character  of  a  bona  fide  purchaser,  so  aa 
to  be  entitled  to  the  protection  of  chancery, 
a  party  must  show  that,  in  his  purchase  and 
by  the  conveyance  to  him,  he  acquired  the 
legal  title.  If  he  have  but  an  equity,  it  is 
overreached  by.  the  better  equity  of  his  ad- 
▼ersary." 

The  rule  thus  laid  down  was  followed  by 
Secretary  Teller  in  Cogswell's  Case,  3  U.  S. 
Land  Dec.  23,  28.  In  Ohrisinger't  Case,  4 
U.  S.  Land  Dec.  347,  349,  Secretary  Lamar 
■aid:  "It  is  insisted  by  counsel,  and  ably 
argued  at  length,  that  the  assignees  of  Chris- 
inger,  being  Irana  fide  purchasers  after  entry, 
•re  entitled  to  intervene  and  have  their  in- 
terests protected,  as  they  took  without  no- 
(.A86]tice  of  *any  defect  in  the  final  proof.  This 
proposition  is  not  tenable.  It  involves  the 
principle  that,  although  the  claim  for  title 
while  in  the  hands  of  the  entryman  is  worth- 
leas  on  account  of  his  failure  to  comply  with 
the  law,  such  claim  may  be  strengthened  and 
made  a  matter  of  absolute  right  by  virtue 
of  a  transfer  to  an  innocent  purchaser.  The 
converse  of  this,  however,  is  true.  Conced- 
ing the  right  of  sale  after  the  issuance  of 
fiiMiI  certificate  and  prior  to  patent,  the  pur- 
chaser takes  no  better  claim  for  title  than 
the  entryman  has  to  confer,  and  whatever 
right  is  thus  acquired  is  subject  to  the  sub- 
sequent action  of  the  Land  Department. 
Myers  v.  Croft,  13  Wall.  291,  20  L.  ed.  562 ; 
Margaret  Kissaok,  2  C.  L.  L.  421.  Again, 
the  Department  must  deal  directly  with  its 
own  vendees,  with  the  persons  with  whom  it 
contracts.  It  cannot  undertake  to  follow  the 
transfers  of  the  grantees,  and  to  settle  ques- 
tions that  may  arise  upon  such  transfers, 
but  must  leave  such  matter  for  determina- 
tion in  the  courts." 

So,  in  Smith  v.  Custer,  8  U.  S.  Land  Deo. 
269,  278,  Secretary  Vilas  said:  "The  pre- 
emption purchaser  takes  by  his  final  proofs 
and  payment  and  his  certificate  of  purchase 
only  a  right  to  a  patent  for  the  public  lands 
in  case  the  facts  shall  be  found  by  the  Gen- 
eral Land  Office  and  the  Interior  Department 
^pon  appeal  to  warrant  the  issuance  of  it. 
Whatever  claim  to  patent  he  possesses  by 
virtue  of  his  payment  and  certificate  is  de- 
pendent upon  the  action  of  the  Department, 
and  its  future  finding  of  the  existence  of  the 
conditions,  and  his  compliance  in  fact  with  the 
prerequisites  prescribed  by  law  to  the  right- 
ful acquisition  of  the  public  land  he  claims. 
This  being  so,  it  is  plain  the  purchaser  can 
acquire  from  the  entryman  no  greater  estate 
or  right  than  the  entryman  possesses.  The 
purchaser  is  chargeable  with  knowledge  of 
the  law,  which  includes  knowledge  of  this 
law,  and  is  chargeable  with  knowledge  of  the 
state  of  the  title  which  he  buys,  in  so  far 
at  least,  as  that  the  legal  title  remains  in 
the  United  States,  subject  to  the  necessary 
inquiry  and  determination  by  the  Land  Oifice 
and  Department  upon  which  a  patent  may 
issue.  He  is  not,  then,  an  'innocent  pur- 
chaser,' so  far  as  there  may  exist  reasons 
why  that  patent  should  not  issue.  He  buys 
subject  to  the  risk  of  the  consequences  of 
the  inquiry  depending  in  the  Department. 
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He  buys  a  title  suh  judioe.  At  'the  most,  it[487] 
is  but  an  equitable  title,  the  legal  title  being 
in  the  government.  It  is  a  familiar  rule 
that  the  purchaser  of  an  equitable  title  takes 
and  holds  it  subject  to  all  equities  upon  it 
in  the  hands  of  the  vendor,  and  has  no  bet> 
ter  standing  than  he.  Boone  v.  Chiles,  10 
Pet.  177,  9  L.  ed.  388;  Root  v.  Shield*,  1 
Woolw.  340,  Fed.  Cas.  No.  12,038." 

These  principles  were  applied  by  the  Land 
Department  in  Travelers  Ins.  Co.  9  U.  S. 
Land  Dec.  316,  320,  321. 

Again,  in  United  States  v.  Allard,  14  U. 
S.  Land  Dec.  302,  406,  406,  the  question  was 
fully  examined  by  Secretary  Koble  in  the 
light  of  the  authorities,  and  his  conclusion 
was  thus  stated:  "A  bona  fide  purchaser 
of  land  is  one  who  is  the  purchaser  of  ths 
legal  title  or  estate;  and  a  purchaser  of  a 
mere  equity  is  not  embraced  in  the  definition. 
Boone  v.  Chiles,  10  Pet.  177,  9  L.  ed.  388;  S 
Ops.  Atty.  Gen.  064.  This  was  the  well-de- 
fined meaning  of  the  terra  long  before  the 
enactment  of  the  statute  under  considera- 
tion, and,  under  a  well-established  rule  of 
construction,  unless  it  is  apparent  that  Con- 
gress intended  it  to  have  a  different  mean- 
ing, it  is  to  be  presumed  to  have  been  used 
in  its  technical  sense.  There  is  nothing  in 
the  present  statute  to  indicate  that  Congress 
used  the  term  in  other  than  its  technical 
sense.  Indeed,  it  may  properly  be  consid- 
ered as  having  attained  a  technical  meaning 
as  used  by  Congress  in  previous  legislation 
relating  to  the  disposal  of  the  public  lands. 
As  long  ago  as  1841,  Attorney  General  Le- 
gare  (3  Ops.  Atty.  Oen.  664)  in  consider- 
ing a  case  which  arose  under  the  pre-emp- 
tion act  of  1838  (1  Lester,  49),  in- 
volving the  use  of  the  term  in  that  act, 
and  the  right  of  an  assignee  of  a  pre-emp- 
tion claimant  thereunder,  held:  The  as- 
signee took  only  an  equity,  and  he  took  it, 
of  course,  subject  to  all  prior  equities.  The 
patent,  it  is  needless  to  say,  is  the  only  com- 
plete l^^l  title  under  our  land  laws.  But 
to  protMt  a  purchaser  under  the  plea  of  a 
purchase  for  a  valuable  consideration  with- 
out notice,  he  must  have  a  complete  legal 
title.' "  After  referring  to  Root  v.  Shields, 
above  cited,  the  Secretary  concluded:  "It 
thus  appears  that  prior  to  the  passage  of 
the  act  under  consideration  (June  3d,  1878) 
it  had  been  determined,  both  by  execu- 
tive construction  and  iudicial  interpreta- 
tion, that  the  term  'bona  fide  purchas- 
er,' as  used  in  the  pre-emption  law,  was 
so  used  in  its  technical  sense,  or  with  ref- 
erence to  its  previously  'known  and  well-de-[488l 
fined  import.  It  is  therefore  to  be  presumed, 
nothing  appearing  to  the  contrary,  that  Con- 
gress, in  making  use  of  the  term  in  the  tim- 
ber and  stone  act,  did  so  in  the  light  of  such 
construction,  and  must  have  intended  its  use 
in  the  same  sense  as  in  the  pre-emption  law; 
namely,  that  to  be  a  bona  fide  purchaser 
within  the  protection  of  the  statute,  a  party 
must  have  acquired  by  his  purchase  and  the 
conveyance  to  him  a  complete  legal  title." 
See  also  Whitaker  v.  Southern  P.  R.  Co.  2 
Copp's  Public  Lands   (1882  ed.)   919,  923; 
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Btout  T.  Byatt,  13  Kan.  243,  244;  Taylor  v. 
Wetton,  77  Cal.  634,  S40,  20  Pac.  62. 

We  are  of  opinion  that  the  rule  announced 
in  Root  V.  Shields,  above  cited,  and  which 
has  been  steadily  followed  in  the  Land  De- 
partment, is  consistent  with  the  words  of 
the  statute.  If  any  doubt  existed  on  the 
subject,  the  construction  so  long  recognized 
by  the  Interior  Department  in  its  adminis- 
tration of  the  public  lands  should  be  not 
overthrown,  unless  a  different  one  is  plainly 
required — as  it  is  not — ^by  the  words  of  the 
act.  United  States  v.  Philbriok,  120  U.  S. 
62,  59,  30  L.  ed.  669,  661,  7  Sup.  Ct  Bep. 
413;  United  States  v.  Johnston,  124  U.  S. 
230,  253,  31  L.  ed.  389,  306,  8  Sup.  Ct  Rep. 
446;  United  States  t.  Alabama  O.  S.  R.  Co. 
142  U.  8.  615.  621,  36  L.  ed.  1134,  1136,  12 
Sup.  Ct.  Rep.  306. 

The  contention  of  appellants  that  they 
could  not  be  affected  by  the  fraud,  if  any, 
committed  by  the  original  entryman  or  his 
vendee,  being  unsound,  is  there  any  other 
ground  upon  which  the  court  can  hold  that 
the  title  to  these  lands  is  held  by  the  appel- 
lee in  trust  for  them? 

It  is  contended  that  the  Land  Department 
was  without  jurisdiction  to  cancel  the  orig- 
inal entry.  The  exclusion  of  mere  specula- 
tors from  purchasing  the  public  lands  re- 
ferred to  in  the  timber  and  stone  act  would 
be  of  no  practical  value  if  it  were  true  that 
one,  having  purchased  in  good  faith  from  an 
entryman  who  is  proved  to  have  sworn  false- 
ly in  his  application,  could  demand,  of  right, 
that  a  patent  be  issued  to  him.  The  land 
Department  has  authority,  at  any  time  be- 
fore a  patent  is  issued,  to  inquire  whether 
the  original  entry  was  in  conformity  with 
the  act  of  Congress.  Knight  v.  United 
States  Land  Asso,  142  U.  S.  161.  36  L.  ed. 
974,  12  Sup.  Ct.  Rep.  258,  and  Michi- 
gan Land  <£  Lumber  Co.  v.  Rust,  168 
U.  S.  589,  693,  42  L.  ed.  591,  502, 
18  Sup.  Ct.  Rep.  208,  and  authorities  cited 
[489]in  each  case.  Of  course,  that  •Department 
could  not  arbitrarily  destroy  the  equitable 
title  acquired  by  the  entryman,  and  held  by 
him  or  nis  assignee.  Those  who  hold  such 
title  have  a  right  to  be  notified  of  and  heard 
in  any  proceeding  instituted  in  the  Land  De- 
partment having  for  its  object  the  cancela- 
tion of  the  entry  upon  which  the  equitable 
title  depends.  In  the  present  case  the  ap- 
pellants had  full  notice  of  the  proceedings 
before  the  register  and  receiver  and  before 
the  Commissioner  of  the  General  Land  Office, 
which  resulted  in  the  cancelation  of  the  orig- 
inal entry.  And  we  infer  from  the  record 
'  that  they  had  notice  of  the  order  of  the  Sec- 
retary of  the  Interior  directing  the  papers 
to  be  sent  to  him  for  examination.  The 
ple<v,  referring  to  the  action  of  the  Commis- 
sioner of  the  General  Land  Office  and  of  the 
Secretary  of  the  Interior,  distinctly  stated 
that  Hackley  "was  given  every  opportunity 
to  be  heard  before  the  said  officers  of  the 
Land  Department  of  the  United  States,  like- 
wise his  said  transferees,  before  said  certifi- 
cate was  canceled."  The  allegation  in  the 
bill  on  this  point  means  only  that  the  order 
of  the  Secretary  of  the  Interior  to  send  the 
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papers  to  him  was  made  without  notice  to 
Mackley  and  his  transferees.  But  that  ia 
immaterial  if  they  had  an  opportunity  to  be 
heard  before  the  Secretary  while  the  case 
was  in  his  hands.  In  the  summary  of  the 
points  relied  upon  by  appellants,  it  is  not 
claimed  that  they  had  no  such  opportunity. 
The  order  of  cancelation  by  the  Secretary 
was  based  upon  the  fact,  which  he  ascer- 
tained from  the  evidence,  that  the  original 
entry  of  the  land  in  dispute  was  not  in  good 
faith,  for  the  exclusive  benefit  and  use  of  the 
entryman,  but  for  the  speculative  purposes 
of  others  with  whom  the  entryman  was  in 
collusion. 

It  is  suggested  that  the  order  of  the  Land 
Department  canceling  the  entry  was  based 
upon  a  misconstruction  of  the  law.  If  it 
had  been,  then  the  error  committed  could  be 
corrected  by  the  courts;  for,  as  said  in  San- 
ford  V.  Sanford,  139  U.  S.  642,  647,  35  L. 
ed.  290,  291,  11  Sup.  Ct  Rep.  666,  where 
the  matters  determined  by  the  Land  Office 
"are  not  properly  before  the  Department,  or 
its  conclusions  have  been  reached  from  a  mis- 
construction by  its  officers  of  the  law  appli- 
cable to  the  cases  before  it,  and  it  has  thus 
denied  to  parties  rights  which,  upon  a  cor- 
rect construction,  would  have  been  conceded 
*to  them,  or  where  misrepresentations  and[490] 
fraud  have  been  practised,  necessarily  affect- 
ing its  judgment,  Uien  the  courts  can,  in  a 
proper  proceeding,  interfere  and  control  its 
determination  so  as  to  secure  the  just  rights 
of  parties  injuriously  affected."  See  also 
Quinby  v.  Conlan,  104  U.  S.  420,  426,  26  L. 
ed.  800,  802 ;  Baldwin  v.  Stark,  107  U.  8.  463, 
465.  27  L.  ed.  526,  2  Sup.  Ct.  Rep.  473;  Cor. 
nelius  v.  Kassel,  128  U.  S.  456,  461,  32  L.  ed, 
482,  483,  9  Sup.  Ct.  Rep.  122.  Bat  there  was 
no  misconstruction  of  the  law  by  the  Land 
Department.  Upon  the  facts  found  no  other 
conclusion  could  properly  be  reached  than 
the  one  indicated  by  tiie  opinion  of  the  Sec- 
retary of  the  Interior  {United  States  v. 
Bailey,  17  U.  S.  Land  Dec.  468),  namely. 
that  the  original  entry  of  the  land  was  in 
violation  of  the  act  of  Congress. 

We  are  of  opinion  that  uie  result  of  the 
decisions  of  this  court  was  correctly  stated 
by  Judge  Hawl^,  when,  speaking  for  the 
United  States  circuit  court  of  appeals,  in 
American  Mortg.  Co.  v.  Bopper,  29  U.  S. 
App.  12,  17,  64  Fed.  Rep.  653,  665,  12  C.  C. 
A.  293,  295,  he  said:     '^(1)  That  the  Land  , 

Department  of  the  government  has  the  power 
and  authority  to  cancel  and  annul  an  entry 
of  public  land  when  its  officers  are  convinced, 
upon  a  proper  showing,  that  the  same  was 
fraudulently  made;  (2)  tliat  an  mtryman 
upon  the  public  lands  only  secures  a  vested 
interest  in  the  land  when  he  has  lawfully 
entered  upon  and  paid  for  the  same,  and  in 
all  respects  complied  with  the  requirements 
of  the  law;  (3)  that  the  Land  Department 
has  control  over  the  disposition  of  the  pub- 
lic lands  until  a  patent  has  been  issued  ther^ 
for  and  accepted  by  the  patentee;  and  (4) 
that  redress  can  always  be  had  in  the  oourte 
when  the  officers  of  the  Land  Department 
have  withheld  from  a  pre-«nptioner  his 
rights,  when  they  have  misconstrued  the  law, 
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or  when  any   fraud   or   deception  has  been 

Sractised  which  affected  their  judgment  and 
ecision." 

One  other  question  remains  to  be  consid- 
ered. The  appellants  insist  that  the  order 
of  the  Secretary  of  the  Interior  canceling  the 
entry  of  these  lands  could  be  of  no  legal  ef- 
fect without  being  approved  by  the  Attorney 
General.  This  question  is  one  of  no  little 
importance  in  the  administration  of  the  pub- 
lic lands.  It  has  never  been  directly  deter- 
mined by  this  court. 

The  sections  of  the  Revised  Statutes  upon 
the  construction  of  which  this  question  de- 
pends are  the  following:  "S  2450.  The 
[491] 'Commissioner  of  the  General  Land  Cilice  is 
authorized  to  decide  upon  principles  of  equi- 
ty and  justice  as  recognized  in  courts  of 
equity,  and  in  accordance  with  regulations  to 
be  settled  by  the  Secretary  of  the  ITreasury] 
[Interior]  the  Attorney  General,  and  the 
Commissioner,  conjointly,  consistently  with 
such  principles,  all  cases  of  suspended  en- 
tries of  public  lands  and  of  suspended  pre- 
emption land  claims,  and  to  adjudge  in  ^at 
cases  patents  shall  issue  upon  the  same.  ( 
2451.  Evenr  such  adjudication  shall  be  ap- 
proved by  the  Secretary  of  the  [Treasury] 
[Interior]  and  the  Attorney  General,  acting 
as  a  board;  and  shall  operate  only  to  devest 
the  United  States  of  the  title  of  the  lands 
embraced  thereby,  without  prejudice  to  the 
rights  of  conflicting  claimants.  {  .  24S2. 
The  Commissioner  is  directed  to  report  to 
Congress  at  the  first  session  after  any  such 
adjudications  have  been  made  a  list  of  the 
same  under  the  classes  prescribed  by  law, 
with  a  statement  of  the  principles  upon 
which  each  class  was  determined,  g  24S3. 
Tlie  Commissioner  shall  arrange  his  decisions 
into  two  classes,  the  first  class  to  embrace  all 
such  cases  of  equity  as  may  be  finally  con- 
firmed by  the  board,  and  the  second  class  to 
embrace  all  such  cases  as  the  board  reject 
and  decide  to  be  invalid,  g  2454.  For  all 
lands  covered  by  claims  which  are  placed  in 
the  first  class,  patents  shall  issue  to  the 
claimants;  and  all  the  lands  embraced  by 
claims  placed  in  the  second  class  shall,  ipso 
facto,  revert  to,  and  become  part  of,  the  pub- 
lic domain.  §  2455.  It  may  be  lawful  for 
the  Coramissionor  of  the  General  Land  Office 
to  order  into  market,  after  due  notice,  with- 
out the  formality  and  expense  of  a  proclama- 
tion of  the  President,  all  lands  of  the  second 
class,  though  heretofore  unproclaimed  and  un- 
offcred,  and  such  other  isolated  or  discon- 
nected tracts  or  parcels  of  unofTered  lands 
which,  in  his  judgment,  it  would  be  proper  to 
expose  to  sale  in  like  manner.  But  public 
notice  of  at  least  thirty  days  shall  be  given 
by  the  land  officers  of  the  district  in  which 
such  lands  may  be  situated,  pursuant  to  the 
directions  of  the  Commissioner.  §  2450. 
Where  patents  have  been  already  issued  on  en- 
tries which  are  confirmed  by  the  officers  who 
are  constituted  the  board  of  adjudication,  the 
Commissioner  of  the  General  Land  Office, 
upon  the  canceling  of  the  outstanding  patent, 
[49S]is  authorized  to  issue  a  new  patent,  "on  such 
confirmation,  to  the  person  who  made  the 
entry,  his  heirs  or  assigns.  §  2457.  The 
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preceding  provisions,  from  {  2450  to  S  2456, 
inclusive,  shall  be  applicable  to  all  cases  of 
suspended  entries  and  locations,  which  have 
arisen  in  the  General  Land  Office  since  the 
twenty-sixth  day  of  June,  1856,  as  well  as  to 
all  cases  of  a  similar  kind  which  may  here- 
after occur,  embracing  as  well  locations  un- 
der bounty-land  warrants  as  ordinary  en- 
tries or  sales,  including  homestead  entries 
and  pre-emption  locations  or  cases;  where 
the  law  has  been  substantially  complied 
with,  and  the  error  or  informality  arose  from 
ignorance,  accident,  or  mistake  which  is  sat- 
isfactorily explained;  and  where  the  rights 
of  no  other  claimant  or  prc-emptor  are  preju- 
diced, or  where  there  is  no  adverse  claim." 

Judge  Hanford  in  the  circuit  court  held,  as 
we  have  seen,  that  the  case  in  the  Land  De- 
partment after  the  entry  had  been  suspended 
should  have  been  adjudicated  by  the  board 
composed  of  the  Attorney  General,  the  Sec- 
retary of  the  Interior,  and  the  Commission- 
er of  the  General  Land  Office,  as  provided  by 
|§  2450  and  2451,  and  that  the  Secretary  of 
the  Interior,  without  a  determination  of  that 
board,  could  not  lawfully  cancel  the  entry, — 
citing  Stimson  Land  Co.  v.  Bollitttr,  75  Fed. 
Rep.  941.  The  circuit  court  of  appeals  said 
upon  this  point:  "In  the  numerous  deci- 
sions of  the  Supreme  Court  sustaining  the 
authority  of  the  Commissioner  of  the  Gen- 
eral Land  Office  and  of  the  Secretary  of  the 
Interior  to  affirm,  modify,  or  annul  the  en- 
tries of  public  land  made  in  the  local  land 
offices,  no  reference  is  made  to  the  provisions  < 
of  §S  2450  and  2451.  Notwithstanding  this 
fact,  we  are  asked  to  assume  that  that  court 
must  have  overlooked  these  provisions  of  the 
statute.  We  decline  to  act  upon  any  such 
presumption." 

The  legislation  embraced  in  the  above  sec- 
tions is  the  outgrowth  of  the  acts  of  August 
26th,  1842  (5  Stat,  at  L.  534,  chap.  205), 
August  3d,  1846  (9  Stat,  at  L.  51,  chap.  78), 
July  17th,  1848  (0  SUt.  at  L.  246.  chap. 
101),  March  3d.  1853  (10  SUt.  at  L.  258, 
chap.  152),  and  June  26th,  1856  (II  Stat, 
at  L.  22,  chap.  47).  Sections  2450  to  2455, 
both  inclusive,  were  taken  from  the  act  of 
August  3d,  184G,  which  yras  confined  to 
"cases  of  suspended  entries  now  existing  in 
said  land  office:"  and  the  operation  of  the 
act  was  limited  to  a  period  of  two  *years,[4*>J 
but  its  operation  was  extended  to  August  3d, 
1849,  by  the  act  of  July  17th,  1848,  and  by 
the  act  of  March  3d,  1853,  was  extended  for 
a  term  of  ten  years  from  March  3d,  1853, 
and  made  applicable  "as  well  to  cases  which 
were  inadvertently  omitted,  to  be  acted  on 
under  said  act,  as  to  those  of  a  like  character 
and  description  which  have  arisen  between 
the  date  of  said  act  and  the  present  time." 
And  the  act  of  June  26th,  1856,  revived  and 
continued  in  force  the  provisions  of  the  acta 
of  August  3d,  1846,  and  March  3d,  1853,  as 
to  all  cases  of  suspended  entries  and  loca- 
tions "where  the  law  has  been  substantially 
complied  with  and  the  error  or  informali^ 
has  arisen  from  ignorance,  accident,  or  mis- 
take, and  is  satisfactorily  explained,  and 
where  the  righU  of  no  other  claimant  or  pre- 
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emptor  will  be  prejudiced,  or  where  there  is 
BO  adverse  Uaim." 

The  act  of  June  2Gth,  1856,  is  reproduced 
in  the  Revised  Statutes  as  {  2457. 

Thus  after  June  26th,  1856,  the  statutes 
relating  to  the  board  were  not  applicable  to 
ever^  case  of  suspended  entry,  but  to  those 
specially  mentioned  in  the  act  of  that  date. 
As  carried  into  the  Revised  Statutes  the  pur- 
pose of  this  legislation  is,  where  the  law  has 
been  substantial!;^  complied  with,  to  author- 
ize the  confirmation  of  entries  which  other- 
wise the  land  officers  would  be  compelled  to 
reject  because  of  errors  or  informalities 
which,  if  satisfactorily  explained  as  arising 
from  ignorance,  accident,  or  mistake,  would, 
in  the  absence  of  an  adverse  claim,  be  ex- 
cused by  the  courts  in  administering  the 
principles  of  equity  and  justice.  The  pur- 
pose of  the  legislation  was  not  to  limit  or 
restrict  the  general  or  ordinary  jurisdiction 
of  the  land  officers.  It  was  rather  to  supple- 
ment that  jurisdiction  by  authorizing  them 
to  apply  the  principles  of  equity,  for  the  pur- 
pose of  saving  from  rejection  and  cancelation 
a  class  of  entries  deemed  meritorious  by  Con- 
gress, but  which  could  not  be  sustained  and 
parried  to  patent  under  existing  land  laws. 
There  was  no  necessity  for  legislation  au- 
thorizing the  rejection  or  cancelation  of  ir- 
r^pilar  entries,  but  legislation  was  necessary 
to  save  such  entries  from  rejection  and  can- 
celation when  otherwise  meritorious. 

Primarily  the  decision  and  adjudication  of 
[494]suspended  entries  *is,  under  §$2450  and  2451, 
•  as  theretofore,  left  with  the  Commissioner 
of  the  General  Land  Office,  except  that  he  is 
to  be  guided  by  the  principles  of  equity  and 
justice  and  by  the  regulations  settled  by  the 
Secretary  of  the  Interior,  the  Attorney  Gen- 
eral, and  the  Commissioner,  conjointly.  The 
«nly  question  is  whether  all  decisions  of  the 
Commissioner  upon  such  suspended  entries 
must  be  submitted  to  the  Secretary  of  the 
Interior  and  the  Attorney  General,  acting  as 
«  board,  for  approval. 

If  the  matter  rested  upon  9  2450  and  the 
first  part  of  f  2451,  it  might  well  be  oontend- 
«d  that  a  decision  rejecting  or  canceling  a 
suspended  entry  should,  equally  with  a  deci- 
sion sustaining  such  an  entry,  be  submitted 
to  the  board  for  approval.  But  the  latter 
part  of  I  2461  does  not  sustain  that  view. 
It  is  there  declared  that  "every  such  adjudi- 
cation," if  approved  by  the  board,  "shall 
operate  only  to  devest  the  United  States  of 
the  title  of  the  lands  embraced  thereby."  A 
decision  merely  rejecting  or  canceling  the 
entry  could  not,  with  or  without  the  approv- 
al of  the  board,  have  the  effect  of  devesting 
the  United  States  of  its  title.  That  effect 
could  only  flow  from  a  decision  sustaining 
the  entry,  and  since  the  effect  of  a  decision 
by  the  Commissioner  such  as  is  required  to 
be  submitted  to  the  board,  and  of  an  approv- 
al thereof  by  the  board,  is  to  devest  the  tJnitp 
ed  States  of  its  title,  it  follows  that  only  de- 
cisions sustaining  irregular  entries  are  re- 
quired to  be  submitted  to  Uie  board  for  its 
approval.  Decisions  rejecting  or  canceling 
such  entries  have  the  force  and  effect  other- 
wise accorded  to  them  by  the  seneral  land 
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laws,  and  are  subject  to  the  appellate  or  su- 
pervisory authority  of  the  Secretary  of  the 
Interior,  as  in  other  instances. 

The  reasons  for  requiring  the  approval  by 
the  Secretary  of  the  Interior  and  tne  Attor- 
ney General  of  decisions  of  the  Commission- 
er sustaining  irregular  entries,  under  this 
exceptional  legislation,  do  not  apply  to  deci- 
sions rejecting  and  canceling  such  entries. 
In  the  one  instance  claims  to  public  lands  are 
sustained,  although  acquired  in  an  irregular 
manner,  while  in  the  other  such  claims  are 
rejected  and  the  public  title  preserved. 

Hackley's  entry  of  the  lands  in  controver- 
sy was  not  suspended  because  of  any  error  or 
informality  therein  arising  from  ignorance, 
'accident,  or  mistake  susceptible  of  expla-[495] 
nation,  but  because  of  the  charge  that  the 
same  was  unlawfully  and  speculatively  mad« 
for  the  benefit  of  others,  and  not  for  his  own 
exclusive  use  and  benefit.  The  suspension 
was  ordered  with  a  view  to  an  investigation 
and  hearing  upon  that  charge.  The  decision 
of  the  Commissioner  sustaining  the  entry, 
following  this  investigation  and  hearing, 
was  not  therefore,  rendered  in  pursuance  of 
the  special  authority  conferred  upon  him  by 
S§  2450  to  2457  of  the  Revised  SUtutes,  but 
under  the  general  authority  given  to  him,  in 
respect  of  the  publip  lands,  liy  ||  441,  463, 
and  2478  of  the  Revised  Statutes  and  by  tlis 
act  of  June  3d,  1878,  under  which  Hodd^y** 
entry  was  made. 

We  are  of  opinion  that  the  Commissioner's 
decision,  having  been  made  under  his  general 
authority,  and  not  under  the  exceptional  an- 
thori^  given  by  §§  2460  to  2467,  was  not  re- 
quired to  be  submitted  to  the  Secretory  of 
the  Interior  and  the  Attorney  General,  act- 
ing as  a  board,  for  approval,  but  was  subject 
to  the  appellate  or  supervisory  authority  of 
the  Secretary  of  the  Interior  under  i|  441, 
453,  and  2478  of  the  Revised  SUtntea. 
Knight  v.  United  States  Land  Auo.  142  U. 
8.  161,  177,  35  L.  ed.  974,  979,  12  Sup.  Ot 
Rep.  258.  It  follows  that  the  Secretary  of 
the  Interior  in  reversing  the  decision  of  the 
Commissioner  of  the  General  Land  Office,  and 
in  rejecting  and  canceling  HooIcIot's  entry, 
did  not  exceed  the  jurisdiction  conferred  np- 
on  him  by  law. 

The  matter  determined  by  the  decision  ot 
the  Secretary  was  whether  Haddey's  entiy 
was  made  in  good  faith,  for  his  own  exela- 
sive  use  and  benefit.    After  notice,  invwU*  f 

gation,  and  hearing,  the  Secretory  of  the 
Interior  determined  that  question  ogoinst 
Hackley.  In  the  absence  of  a  charge  that 
this  decision  was  fraudulently  given  or  clb- 
tained, — and  no  such  charge  is  mode, — the 
Secretary's  determination  of  this  question  of 
fact  is  conclusive  upon  the  courts.  This  is 
established  by  repeoted  dedsiona.  And  if 
the  charge  against  Hackley's  entry  be  con- 
sidered as  one  of  fraud,  involving  a  mixed 
question  of  fact  and  law,  still  the  deeision 
of  the  Secretary  of  the  Interior  eonceling 
that  entry  fully  states  the  evidence  or  facts 
from  which  the  fraud  was  hdd  by  him  to  be 
deducible  as  a  matter  of  low.  Upon  on  ex- 
amination of  that  decision  and  of  the  evi- 
dence or  facts  therein  'recited  wearenotpre-r49C* 
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.red  to  hold  tliat  any  error  of  law  was  com- 
itted  by  that  oiBcer. 

This  disposes  of  all  the  questions  in  the 
86  that  need  be  noticed,  and  the  decree  ie- 
to  is  affirmed. 


F.  MAY  4  COMPANY,  PI/f».  in  Err., 

V. 

CITY  OP  NEW  ORLEANS. 

urea — ewemption    of     origitMl      imported 
packages. 

(See  S.  C.  Reporter's  ed.  496-510.) 

Original  packages  of  Imported  goods,  wblcli 
cannot  be  assessed  for  local  taxation,  consist 
of  tne  boxes,  cases,  or  bales  In  whlcb  tbe 
goods  were  shipped,  and  not  tbe  smaller  pack- 
ages therein  contained,  although  these  are 
the  packages  In  which  the  goods  are  pnt  np 
by  the  manufactorer ;  and  when  tbe  packages 
In  which  tbe  goods  are  shipped  reach  their 
destination  for  ase  or  trade,  and  are  opened 
and  the  separate  packages  therein  exposed 
or  offered  for  sale,  these  become  subject  to 
local  taxation  like  other  property  In  the 
state. 

An  assessment  for  taxation,  onder  state 
authority,  of  the  original  packages  In  which 
goods  are  Imported,  before  they  bave,  by  the 
act  of  the  Importer,  become  Incorporated 
into  the  mass  of  property  of  the  state  and  are 
held  for  nse  or  sale.  Is  void  as  a  Tlolatlon 
of  U.  S.  Const,  art.  1,  if  8,  10,  prohibiting 
the  states  to  lay  Imposts  or  dntles  on  im- 
IK>rts,  and  giving  Congress  power  to  regulate 
foreign  commerce. 

[No.  332.] 

Irgued  Uaroh  8,  7,  1900.    Deoided  May  21, 
1900. 

[N  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decision 
reversing  a  judgment  against  the  validity  of 
I  tax  on  imported  goods.     Affirmed. 

See  same  case  below,  51  La.  Ann.  1064,  85 
3o.  959. 

The  facts  are  stated  in  the  opinion. 

jifr.  D.  C.  Mellem  argued  the  cause  and, 
with  Mr.  J.  Ward  Ourley,  filed  a  brief  for 
plaintiffs  in  error: 

When  the  importer  has  go  acted  upon  the 
thing  imported  that  it  has  become  incorpo- 
rated and  mixed  with  the  mass  of  property 
in  the  country,  it  has  perhaps  lost  its  distinc- 
tive character  as  an  import,  and  has  be- 
come subject  to  the 'taxing  power  of  the 
state;  but  while  remaining  the  property  of 
the  importer,  in  his  warehouse,  in  the  origi- 
nal form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty 


Nora. — At  to  original  packages — see  State  ex 
ret.  Cochran  v.  Winters  (Kan.)  10  L.  K.  A.  616, 
and  note ;  Re  Wilson  (D.  C.)  12  L.  R.  A.  624, 
and  note.  And  see  note  to  Postal  Teleg.  Cable 
Co.  T.  Adams,  39  L.  ed.  D.  S.  311. 

it  to  tax  on  importt — see  note  to  American 
Fertilizer  Co.  v.  North  Carolina  Bd.  of  Agri. 
(C.  C.  E.  D.  N.  C.)  11  L.  R.  A.  170. 
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on  imports  to  escape  the  prohibition  of  the 
Constitution. 

Brotcn  v.  Maryland,  12  Wheat.  442,  6  L. 
ed.  686. 

The  use  of  the  expression  "original  pack- 
age," was  merely  illustrative,  the  true  test 
being  whether  the  imported  goods  had  been 
mixed  up  with  the  general  property  of  the 
state.  And  this  test  has  been  applied  ever 
since  by  this  and  other  courts,  although  the 
words  "original  package"  have  been  so  gen- 
erally used  that  the  cases  have  become 
known  as  the  "original  package"  cases. 

License  Cases,  5  How.  575,  sub  nom.  Thur- 
low  V.  Massachusetts,  12  L.  ed.  288;  Leisy 
V.  Hardin,  135  U.  S.  113.  34  L.  ed.  133,  3 
Inters.  Com.  Rep.  36,  10  Sup.  (3t.  Rep.  681 ; 
Schollenherger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757 ;  Collins 
V.  New  Hampshire,  171  U.  8.  30,  43  L.  ed. 
60,  18  Sup.  Ct.  Rep.  768;  Re  Ware,  53  Fed. 
Rep.  783 ;  Re  8pa4n,  47  Fed.  Rep.  208,  14  L. 
R.  A.  97,  3  Inters.  (>)m.  Rep.  738;  Btate  v. 
aoetze,  43  W.  Va,  496,  27  S.  E.  226. 

The  manufacturer's  package  is  the  trade 
package, — for  that  is  the  form  in  which  the 
goods  are  intended  for  sale, — and  is  the 
original  package  of  imports,  the  outer  cas- 
ing being  used  only  as  a  protection  against 
damage,  and  for  the  convenience  of  nand- 
ling,  and  to  lessen  freight. 

License  Oases,  5  How.  575,  sub  nom.  Thur- 
low  V.  Massachusetts,  12  L.  ed.  288. 

Mr.  W.  B.  Soaunerrllle  argued  the 
cause  and,  with  Mr.  Bamuei  L.  Oilmore,  filed 
a  brief  for  defendant  in  error: 

The  original  package  is  the  package  deliv- 
ered by  the  importer  to  the  carrier  at  the 
initial  place  of  shipment,  in  the  exact  condi- 
tion in  which  it  was  shipped. 

Ouohenheimer  v.  Sellers,  81  Fed.  Rep. 
997;  Btate  ex  rel.  Cochran  v.  Winters,  44 
Kan.  723,  10  L.  R,  A.  616,  25  Pac  235 ;  Mo- 
Oregor  v.  Cone,  104  Iowa,  465,  39  L.  R.  A. 
484,  73  N.  W.  1041 ;  Keith  v.  State,  91  Ala. 
2, 10  L.  R.  A.  430,  8  So.  353. 

•Mr.  Justice  Harlan  delivered  theopinion[49T] 
of  the  court: 

The  plaintiffs  in  error,  a  commercial  firm 
in  New  Orleans,  brought  this  action  in  the 
civil  district  court,  parish  of  Orleans,  to  pre- 
vent the  enforcement  of  certain  tax  assess- 
ments made  by  the  city  of  New  Orleans  in  the 
year  1897. 

The  petition  alleged  that  during  the  whole 
of  the  year  1897  the  plaintiffs  were  engaged 
in  importing  for  sale  foreign  goods,  upon  all 
of  which  they  paid  the  duties  and  imposts 
levied  by  the  United  States ; 

That  the  board  of  assessors  for  the  parish 
of  Orleans  assessed  them  for  that  year  $2,- 
500  on  "merchandise  and  stock  in  trade,"  and 
$1,000  under  the  head  of  "money  loaned  on 
interest,  all  credits  and  all  bills  receivable, 
money  loaned  and  advanced  or  for  goods  sold, 
all  credits  of  any  and  every  description;" 
and — 

That  such  assessments  were  void  for  the 
following  reasons:  1.  All  merchandise  and 
stock  in  trade  had  and  carried  by  the  plain- 
tiffs during  1897  consisted  of  dry  goods  im- 
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ported  by  tLem  from  forei^  countries  upon 

which  duties,  imposts,  and  import  taxes  were 
levied  by  the  United  States  and  paid  by  them, 
and  which  were  sold  only  in  unbroken  orig- 
inal packages  as  imported,  and  the  assess- 
ment thereon  was  in  violation  of  article  1,  S 
10,  paragraph  2,  of  the  Constitution  of  the 
United  States.  2.  All  the  credits  and  bills 
receivable  of  the  firm  during  that  year  con- 
sisted wholly  of  sums  due  on  the  purchase 
price  of  the  above  merchandise  sold  in  un- 
broken and  original  packages  as  imported, 
and  the  assessment  thereon  was  in  violation 
of  the  same  constitutional  provision.  3. 
The  assessment  of  $1,000  upon  "money  loaned 
[498]on  interest"  was  unconstitutional,  'because 
the  plaintiffs  at  no  time  during  1897  had  any 
money  loaned  on  interest. 

A  temporary  injunction  having  been 
granted  against  any  sale  of  the  plaintiff's 
property  for  the  taxes  in  question,  the  city 
answered,  denying  each  allegation  of  the  pe- 
tition. 

The  only  evidence  in  the  case  was  the  tes- 
timony of  one  of  the  plaintiffs  as  to  the  man- 
ner in  which  the  company  conducted  its 
business.  That  testimony,  using  substan- 
tially the  words  of  the  witness,  may  be  thus 
summarized : 

Representatives  of  the  firm  went  to  Europe 
and  obtained  from  different  manufacturers 
samples  of  goods,  which  were  sent  to  New 
Orleans  and  were  used  by  plaintiffs  in  ob- 
taining what  were  known  as  import  orders. 
Besides  that  method,  if  any  article  was 
thought  good  they  placed  what  were  known 
as  stock  orders;  that  is,  they  ordered  the 
goods  on  their  own  account.  But  in  most 
cases  the  firm  sold  the  goods,  and  did  not 
keep  a  stock  on  hand.  All  their  goods  were 
imported,  and  customs  duties  were  paid  on 
them.    They  did  not  handle  domestic  goods. 

Tliey  sold  the  goods  in  the  packages  in 
which  they  were  received,  because  the  bulk 
of  their  business  was  jobbing  trade.  Two, 
three,  or  five  hundred  packages  might  be  or- 
dered. If  the  order  were  for  500  dozen 
towels,  they  might  come  packed  2,  3,  or  5 
dozen  in  a  package.  Such  a  package  was 
never  broken.  If  a  small  customer  came  in 
they  might  sell  him  one  padcage.  It  had  oft- 
en happened  that  customers  desired  only  a 
sample,  in  which  case  a  package  might  be 
broken  to  get  it.  Upon  these  samples  the 
importers  obtained  orders.  If  an  order  was 
given  for  500  dozen  towels,  put  up  in  pack- 
ages of  5  dozen  each  when  shipped  to  the  firm 
by  the  manufacturer  in  Europe,  they  would 
be  enclosed  in  a  wooden  case.  Oases  con- 
taining such  orders  might  not  come  to  the 
firm's  store  at  all,  but  would  go  directly  to 
the  customer  unopened.  But  if  there  were 
two  or  three  orders  in  a  case  it  would  be 
brought  to  the  store,  opened,  and  the  differ- 
ent orders  taken  out.  But  they  never  opened 
any  of  the  packages  in  the  case. 

An  import  order  was  one  placed  on  samples 
to  be  manufactured,  and  about  OS  per  cent  of 
[499]the  firm's  business  was  *don«  by  import  or- 
ders. They  would  submit  to  tiie  buyer  a 
line  of  samples,  and  he  would  give  an  im- 
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port  order,  with  the  understanding  that  the 
goods  ordered  were  to  be  manufactured,  and 
the  delivery  of  them  not  made  for  three  or 
foiu:  months.  If  he  placed  a  stock  order  it 
was  for  goods  that  were  in  the  store  ready 
for  delivery. 

Goods  were  always  ordered  on  the  firm's 
own  account.  They  might  receive  an  order 
for  200  dozen  towels,  but  give  an  order  on 
the  manufacturer  for  600  dozen,  for  300  of 
which  they  had  no  order,  but  which  they 
might  sell  while  in  process  of  manufacture. 
They  were  the  owners  of  all  goods  that  came 
to  them  upon  those  orders. 

The  lace  handled  by  them  was  put  up  in 
cartons  or  pasteboard  boxes,  each  box  con- 
taining 12  pieces  of  lace,  each  piece  12  yards 
long.  In  filling  orders  a  number  of  theae 
cartons  or  boxes  were  put  in  another  box  or 
case  by  the  manufacturer,  and  so  received  by 
the  firm.  If  a  case  contained  only  one  order 
it  was  sent  directly  to  the  customer.  If  the 
case  happened  to  contain  two  or  more  orders 
it  went  to  the  store,  where  It  was  opened 
and  the  orders  separated. 

Bobbinet  was  received  in  cases  containing 
30,  40,  or  60  packages  of  2,  3,  or  4  pieces 
each.  If  a  customer  wished  to  buy  bobbinet, 
he  was  told  that  he  would  have  to  buy  at 
least  one  package ;  that  they  did  not  self  mm 
piece  only,  but  in  packages.  The  bulk  of  the 
business  in  bobbinet  was  directly  on  import 
orders.  At  times  0,  7,  or  8  cases  which  did 
not  come  to  the  store  were  sold  to  one  Ann. 
Bobbinet  was  not  sold  by  the  case.  If  m^ors 
than  one  order  came  in  a  eace  it  was  broken 
open  and  the  orders  separated. 

The  stock  of  the  firm  consisted  mostly  of 
bobbinet  and  household  linens.  They  also 
kept  a  number  of  samples  of  dolls  and  toys, 
household  linens,  towels,  sheets,  embroid- 
eries, and  laces. 

We  here  give  a  part  of  the  examination  of 
the  witness:  "Q.  Some  of  which  goods  wers 
sold  in  these  cartons  as  you  describe,  and  nok 
in  the  original  packages?  A.  Some  of  whi^ 
were  sold  out  of  stock  and  some  on  import 
orders.  Q.  Let  us  make  that  clear.  I  un- 
derstand you  to  say, — let  us  take  this  case 
of  cartons  of  laces.  You  may  order  such  a 
quantity  of  'laces  as  would  consist  of,  say[50M 
50  cartons,  and  the  factory  ships  them  to  yon 
in  a  large  wooden  boxT  A.  The  packer  does 
that.  'The  manufacturer  does  not  even  put 
them  in  a  case  himself,  but  gets  the  packer 
to  do  that;  and  there  are  certain  goods  not 
in  the  lace  line,  but  in  the  household  linen 
line  which  do  not  oome  in  cases ;  they  ooms 
in  bales.  Q.  I  want  to  get  a  thorough  ex- 
planation of  the  way  you  get  at  these  goods. 
Say  a  doren  or  more  packages  of  goods  ars 
shipped  by  the  manufacturer  in  a  wooden  box 
for  convenience,  as  I  understand  many  of 
those  eases  go  direct  to  your  customers?  A. 
A  great  many.  Q.  And  in  other  cases,  whers 
they  contain  more  than  one  order,  the  cases 
are  opened  by  you  and  the  orders  separated  T 
A.  Yes;  but  the  order  is  generally  sent  ia 
the  case  itself.  The  goods  may  be  shipped 
in  a  wrapper  by  express.  The  case  does  not 
signify  that    this  is  the  original   packaga^ 
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?;oodB  are  put  up  at  the  factory.  If  a  manu- 
acturer  puts  up  5  dozen  towels  in  a  package, 
that  package  is  the  original  package,  and  if 
I  open  that  package  1  break  the  original 
package;  but,  wheUier  he  puts  those  pack- 
ages in  a  case  or  not.  it  remains  in  the  origi- 
nal package.  The  original  package  is  the 
original  wrapper  put  around  the  goods  at 
the  factory,  and  is  known  as  such  in  the 
trade." 

In  reference  to  "money  loaned  on  interest, 
all  credits  and  all  bills  receivable,  money 
loaned  and  advanced  or  for  goods  sold,  all 
credits  of  any  and  every  description,"  in  the 
assessment,  the  witness  said  that  the  only 
property  possessed  by  the  firm  in  1897  of  the 
kind  mentioned  in  those  items  were  bills  re- 
ceivable. Those  bills  consisted  of  money  due 
them  on  sales  of  imported  goods  by  customers 
who  had  given  orders  which  had  been  filled, 
but  for  which  they  had  not  paid.  Some  of 
these  goods  were  sold  out  of  stock  and  some 
on  import  orders.  They  had  no  money  loaned 
on  interest  in  1897.  The  firm  was  continu- 
ing to  do  business  in  1898  in  the  same  way 
as  in  the  previous  year. 

Upon  final  hearing  the  civil  district  court 
adjudged  that  the  assessment  in  question 
was  unconstitutional  and  void,  and  the  in- 
junction against  the  city  was  made  perpet- 
ual. That  judgment  having  been  reversed 
upon  appeal,  with  directions  to  dissolve  the 
injunction  and  dismiss  the  petition,  the  con- 
[SOlJlention  *here  is  that  the  plaintifl's  in  error 
have  been  denied  rights  and  immunities  se- 
cured to  them  by  the  Constitution  of  the 
United  States. 

The  supreme  court  of  Louisiana,  speaking 
by  Mr.  Justice  Blanchard,  said,  among  other 
things:  'The  question,  then,  which  the  case 
really  presents  is,  What  is  the  'original 
package'?  Is  it  the  package  in  which  the 
goods  are  put  up  for  convenience  by  the  for- 
eign manufacturer,  or  is  it  the  case,  the  box, 
the  covering  in  which  the  goods  so  put  up  by 
the  manufacturer  are  packed  for  shipment? 
la  the  manufacturer's  package  the  original 
package  in  the  legal  interpretation,  or  must 
that  be  held  to  be  the  original  package  which 
is  delivered  to  the  carrier  for  transportation 
to  the  desired  destination?  If  the  package 
put  up  by  the  manufacturer  be  the  original 
package,  then  plaintiffs'  objection  to  the 
assessment  complained  of  is  well  taken.  If 
the  case  or  box  in  which  the  goods  are  placed 
for  shipment  be  the  original  package,  then 
their  case  falls."  After  referring  to  some  of 
the  adjudged  cases,  the  court  said  that  the 
authorities  supported  the  contention  of  the 
city  that  the  "original  package"  in  this  case 
must  be  held  to  be  that  in  which  the  goods 
were  shipped  to  and  received  by  the  plain- 
tilTs,  and  not  the  smaller  packages  put  up 
by  the  manufacturer  and  packed  in  the  box 
delivered  to  the  carrier. 

If  the  goods  of  the  plaintiffs  were  as- 
sessed for  taxation  before  they  had  ceased  to 
be  imports,  that  is,  while  in  the  original 
packages  and  before  they  had,  by  the  act  of 
the  importer,  become  incorporated  into  the 
mass  of  property  of  the  state  and  were  held 
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for  use  or  sale,  then  the  assessment  was  void 
under  the  provision  of  the  Constitution  of 
the  United  States  declaring  that  no  atat« 
shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports; 
except  those  absolutely  necessary  for  execut- 
ing its  inspection  laws,  as  well  as  under  the 
provision  giving  Congress  power  to  regulate 
commerce  with  foreign  nations.  Art.  1,  §{ 
8,  10.  Of  the  correctness  of  this  general 
proposition,  as  sustained  by  the  adjudged 
cases,  no  doubt  is  entertained. 

Two  views  of  the  general  question  are  pre- 
sented for  our  consideration. 

*One  is  that  the  box,  case,  or  bale  in  which[502] 
the  plaintiffs'  goods  were  brought  from 
Europe  was  not  the  original  package;  that 
each  separate  parcel  or  bundle  placed  in  such 
box,  case,  or  bale  was  itself  an  original  pack- 
age; and  that  within  the  meaning  of  the 
Constitution  no  one  of  such  separate  parcels 
or  bundles  lost  its  distinctive  diaracter  oa 
an  import  and  became  part  of  the  mass  of 
property  in  the  state,  liable  to  local  taxa- 
tion, until  after  that  separate  parcel  or  bun- 
dle had  been  sold  by  the  importers.  This  it 
substantially  the  proposition  pressed  upon 
our  attention  by  the  plaintiffs. 

The  other  view  is  that  the  box,  case,  or 
bale  in  which  the  separate  parcels  or  bundles 
were  placed  by  the  foreign  seller,  manufac- 
turer, or  packer  was  to  be  regarded  as  the 
original  package,  and  that  upon  the  opening 
of  such  box,  bale,  or  case  for  the  purpose  oi 
using  or  exposing  to  sale  such  separate  par- 
cels or  bundles,  each  parcel  or  bundle  lost  its 
distinctive  character  as  an  import  and  be- 
came a  part  of  the  general  mass  of  property 
in  the  state  subject  to  local  taxation.  This 
is  the  proposition  advanced  on  behalf  of  the 
defendant. 

Let  us  first  inquire  as  to  the  consequences 
that  may  follow  from  the  interpretation  of 
the  clause  of  the  Constitution  relating  to 
state  taxation  of  imports,  upon  which  the 
plaintiffs  vest  their  case.  In  the  view  taken 
by  them  it  would  seem  to  be  immaterial 
whether  the  separate  parcels  or  packages 
brought  from  Europe  were  left  in  the  ship- 
ping box,  case,  or  bale  after  it  was  opened, 
or  were  taken  out  and  placed  on  the  shelves 
or  counters  in  the  store  of  the  importer  for 
delivery  or  sale  along  with  goods  manufac- 
tured or  made  in  this  country.  In  other 
words,  they  argue  that  the  importer  may  sell 
each  separate  package  either  from  the  box 
in  which  it  was  transported,  after  it  ia 
opened,  or  from  the  shelves  or  counters  in  his 
store,  without  being  subjected  to  local  taxa- 
tion in  respect  of  any  package  so  brought  in- 
to the  country,  provided  such  separate  pack- 
age be  sold  or  offered  for  sale  in  the  form  in 
which  it  was  when  placed  in  the  box,  case,  or 
bale  by  the  European  manufacturer  or 
packer.  This  means  that  the  power  of  the 
state  to  tax  goods,  the  product  of  other  coun- 
tries, depends  upon  the  particular  form  in 
which  the  European  manufacturer  or  packer, 
of  his  own  accord  *or  by  direction  of  the  im-[S091 
porter,  has  put  them  up  in  order  to  be  sent  to 
this  country.  The  necessary  result  of  this 
position  is  that  every  merchant  selling  onlv 
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good*  of  foreign  manufacture,  in  separate 
packages,  although  enjoying  the  protection 
of  the  local  government  acting  under  its  po- 
lice powers,  may  conduct  his  business,  how- 
ever large,  without  any  liability  whatever  to 
state  or  local  tojcation  in  respect  of  such 
goods,  provided  he  takes  care  to  have  the  ar- 
ticles imported  seoarately  wrapped  and 
placed  in  that  form  in  a  box,  case,  or  bale  for 
transportation  to  and  sale  in  this  country. 
lu  this  view,  if  a  jeweller  desires  to  buy  fifty 
Geneva  watches  lor  the  purpose  of  selling 
them  here  without  paying  taxes  upon  them 
as  property,  he  need  only  direct  them  to  be 
placed  in  separate  cases,,  however  small,  and 
then  put  them  all  together  in  one  box.  After 
paying  the  import  duties  on  all  the  watches 
in  the  box,  and  receiving  the  box  at  his  store, 
he  may  open  the  box,  and  the  watches,  each 
one  being  in  its  own  separate  case,  may  then 
be  exposed  for  sale.  According  to  the  con- 
tention of  the  plaintiffs,  each  watch,  in  its 
own  separate  case,  would  be  an  original  pack- 
age, and  could  not  be  regarded  as  part  of  the 
mass  of  property  of  the  state  and  sub- 
ject to  local  taxation,  so  long  as  it  remained 
in  that  form  and  unsold  in  the  hands  of  the 
importer.  Other  illustrations  arising  out  of 
the  business  of  American  merchants  will 
readily  occur  to  evenrone.  The  result  would 
be  that  there  might  be  upon  the  shelves  of  a 
merchant  in  this  country,  ready  to  be  used 
and  openly  exposed  for  said!  commodities  or 
merchandise  consisting  of  articles  separately 
wrapped  and  of  enormous  value  that  could 
not  be  reached  for  local  taxation  until  after 
he  had  sold  them,  no  matter  how  long  they 
hod  been  kept  by  the  importer  before  selling 
them.  It  cannot  be  overlooked  that  the  in- 
terpretation of  the  Constitution  for  which 
plaintilTs  contend  would  encourage  Ameri- 
can mercluints  and  traders  seeking  to  avoid 
stAte  and  local  taxation,  to  import  from 
abroad  all  the  merchandise  and  commodities 
which  they  would  need  in  their  business. 

There  are  other  considerations  that  cannot 
be  ignored  in  determining  the  time  at  which 
goods  imported  from  foreign  countries  lose 
their  charnctcr  as  imports  and  may  be  prop- 
erly roffnrdcd  ns  part  of  the  peneral  mass  of 
[604]property  in  the  state,  •subject  to  local  taxa- 
tion, if.  as  plaintifTs  insist,  each  parcel  sep- 
ariitely  wrapped  and  marked  and  put  in  the 
Bliini)ing  box.  case,  or  bale,  is  an  original 
paoVncp  which,  until  sold,  no  matter  when, 
would  rct.iin  its  distinctive  character  as  an 
import,  although  the  box,  case,  or  bale  con- 
taining them  had  been  opened  ond  the  sep- 
arate parcels  all  exposed  for  sale,  what  stands 
in  the  way  of 'European  manufacturers  open- 
inii  branch  houses  in  this  country,  and  selling 
all  their  goods  put  up  in  the  form  of  separate 
parcels  and  packages,  without  paying  any- 
thinjf  whatever  by  way  of  taxation  on  their 
poods  as  property  protected  by  the  Unea  of 
the  ufafe  in  xchich  Ihey  do  ittainessf  Indeed, 
under  plaintiffs'  view,  the  Constitution  se- 
cures to  the  manufacturers  of  foreign  goods 
imported  into  this  country  an  immunity  from 
taxation  that  is  denied  to  manufacturers  of 
domestic  goods.  An  interpretation  attended 
with  such  consequences  ought  not  to  be 
adopted  if  it  ean  be  avoided  without  doins 
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violence  to  the  words  of  the  Constitution. 
Undoubtedly  the  payment  of  duties  imposed 
by  the  United  States  on  imports  gives  the  im- 
porter the  right  to  bring  his  go^ls  into  this 
country  for  sale,  but  he  does  not,  simply  hj 
paying  the  duties,  escape  taxation  upon  such 
goods  as  property  after  they  have  reached 
their  destination  for  use  or  trade,  and  the 
boT,  case,  or  bale  containing  them  has  been 
opened  and  the  goods  exposed  to  sale. 

Let  us  see  what  this  court  has  said  when  it 
has  had  occasion  to  determine  the  meaning 
and  scope  of  the  constitutional  provision  re- 
lating to  imports. 

The  leading  case  is  Brown  ▼.  Maryland,  12 
Wheat,  419,  436,  441-444.  6  L.  ed.  678,  684, 
686,  687.  Brown  was  indicted  under  an  act 
of  lie  legislature  of  Maryland  supplementary 
to  an  act  relating  to  duties  on  licenses  to  re- 
tailers of  dry  goods  and  for  other  purposes. 
The  2d  section  of  the  supplementary  act  pro- 
vided "that  all  importers  of  foreign  articles 
or  commodities  of  dry  goods,  wares,  or  mer- 
chandise, by  bale  or  package,  or  of  wine,  rum, 
brandy,  whisky,  and  other  distilled  spirit- 
uous liquors,  etc.,  and  other  persons  selling 
the  same  by  wholesale,  bale  or  package,  hogs- 
head, barrel,  or  tierce,  shall,  before  tiiey  are 
authorized  to  sell,  take  out  a  license  as  by 
the  original  act  is  directed,  for  which  they 
shall  pay  $50 ;  and,  in  case  of  n^lect  or  re- 
fusal to  *take  out  such  license,  s&U  be  sub-(60S] 
ject  to  the  same  penalties  and  forfeitures  as 
are  prescribed  by  the  original  act  to  which 
this  is  a  supplement."  Laws  Md.  1821-22, 
p.  168.  The  indictment  having  bera  sus- 
tained, the  case  was  brought  to  tbia  ooart 
and  was  argued  with  great  ability. 

It  is  important  to  observe  that  the  ques- 
tion presented  was  not  one  of  ordinary  taxa- 
tion upon  property,  but  it  was — ^to  use  tbs 
words  of  Chief  Jastice  Marshall — ^'whether 
the  legislature  of  a  state  can  constitutionally 
require  the  importer  of  foreign  articles  to 
take  out  a  license  from  the  state  before  be 
shall  be  permitted  to  sell  a  bale  or  package 
so  imported."  That  question  was  considered 
with  reference  to  the  clause  forbidding  the 
states  from  laying  imposts  or  duties  on  im- 

f torts  or  exports,  excrpt  such  as  were  abso- 
utely  necessary  for  executing  their  inspec- 
tion laws,  and  also  with  reference  to  the  com- 
merce clause  of  the  Constitution.  Declining 
to  lay  down  any  rule  as  universal  in  its  ap- 
plication, the  court  said:  "It  is  sufficient 
for  the  present  to  say,  generally,  that  when 
the  importer  has  so  acted  upon  the  thing  im- 
ported that  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the 
country  it  has,  perhaps,  lost  its  distinctive 
character  as  an  import,  and  has  become  sub- 
ject to  the  texinp  power  of  the  stete;  but 
while  remaining  the  property  of  the  importer 
tn  his  warehouse,  in  the  original  form  or 
package  in  which  it  ic«u  imported,  a  tax  upon 
it  is  too  plainly  a  duty  on  imports  to  escap* 
the  prohibition  in  the  ConsUtution." 
Again:  ''The  object  of  importation  is  sale; 
it  constitutes  the  motive  for  paying  the  du- 
ties; and  if  the  United  States  possess  the 
power  of  conferring  Ae  right  to  sell,  as  tbs  , 
consideration  for  which  the  duty  is  paid, 
every  principle  of  fair  dealing  requires  that 
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th^  should  be  understood  to  confer  it. 
.  .  .  The  whole  course  of  legislation  on 
the  subject  shows  that,  in  the  opinion  of  the 
l^slature,  the  right  to  sell  is  connected  with 
the  payment  of  duties." 

On  behalf  of  the  state  of  Maryland  it  was 
contended  that  if  the  importer  acquired  the 
right  to  sell  by  the  payment  of  duties  he 
might  exert  that  right  when,  where,  and  as 
he  pleased,  and  that  the  state  could  not  regu- 
late it ;  that  he  might  sell  by  retail,  by  auc- 
tion, or  as  an  itinerant  peddler;   that  he. 

.S06]might  introduce  'articles,  such  as  ^npow-' 
der,  which  would  endanger  the  city,  into  the 
midst  of  its  population,  as  well  as  articles 
which  would  endanger  the  public  health,  and 
thus  the  power  of  self-preservation  would  be 
denied;  and  that  an  importer  might  bring  in 
goods,  as  plate,  for  his  own  use,  and  thus  re- 
tain much  valuable  property  exempt  from 
taxation. 

To  these  objections  the  court,  speaking  by 
the  Chief  Justice,  responded:  "These  ob- 
jections to  the  principle,  if  well  founded, 
would  certainly  be  entitled  to  serious  consid- 
eration. But  we  think  they  will  be  found,  on 
examination,  not  to  belong  necessarily  to  the 
principle,  and  consequently  not  to  prove  that 
it  may  not  be  resorted  to  with  safety  as  a 
criterion  by  which  to  measure  the  extent  of 
the  prohibition.  This  indictment  is  against 
the  importer  for  selling  a  package  of  dry  goods 
in  the  form  in  which  it  was  imported,  with- 
out a  license.  This  state  of  things  is  changed 
if  he  sells  them,  or  otlierwise  mixes  thera 
with  the  general  property  of  the  state,  by 
breaking  up  his  packages  and  traveling  with 
them  as  an  itinerant  peddler.  In  the  first 
case  the  tax  intercepts  the  import,  as  an  im- 
port, in  its  way  to  become  incorporated  with 
the  general  mass  of  property,  and  denies  it 
the  privilege  of  becoming  so  incorporated  un- 
til it  shall  have  contributed  to  the  revenue 
of  the  state.  It  denies  to  the  importer  the 
right  of  using  the  privilege  which  he  has 
purchased  from  the  United  States,  until  he 
shall  have  also  purchased  it  from  the  state. 
In  thi<  last  cases  the  tax  finds  the  article 
alrcndy  incorpointed  with  the  mass  of  prop- 
erty by  the  act  of  the  importer.  He  has  used 
the  privilege  he  had  purchased,  and  has  him- 
self mixed  them  up  with  the  common  mass, 
and  the  law  may  treat  them  as  it  finds  them. 
The  same  observations  apply  to  plate  or  other 
furniture  used  by  the  importer.  So,  if  he 
sells  by  auction.  Auctioneers  are  persons 
licensed  by  the  state,  and  if  the  importer 
chooses  to  employ  them  he  can  as  little  object 
to  paying  for  this  service  as  for  any  other  for 
which  he  may  apply  to  an  officer  of  the  state. 
The  right  of  sale  may  very  well  be  annexed 
to  importntion,  without  annexing  to  it,  also, 
the  privilege  of  using  the  officers  licensed  by 
the  state  to  make  sales  in  a  peculiar  way. 
Tlic  power  to  direct  the  removal  of  gunpow- 

■607]Jcr  is  a  branch  of  the  police  'power,  which 
unquestionably  remains,  and  ought  to  re- 
main, with  the  states.  If  the  possessor 
■tores  it  himself  out  of  town,  the  removal 
cannot  be  a  duty  on  imports,  because  it  con- 
tributes nothing  to  the  revenue.  If  he  pre- 
fers placing  it  in  a  public  magazine,  it  is  be- 
cause he  stores  it  there,  in  his  own  opinion, 
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more  advantageously  than  elsewhere.  We 
are  not  sure  that  this  may  not  be  classed 
among  inspection  laws.  The  removal  or  de- 
struction of  infectious  or  unsound  artic1c» 
is.  undoubtedly,  an  exercise  of  that  power, 
and  forms  an  express  exception  to  the  prohi- 
bition we  are  considering.  Indeed,  the  laws  of 
the  United  States  expressly  sanction  the 
health  laws  of  a  state.  The  principle,  then, 
for  which  the  plaintiffs  in  error  contend,  that 
the  importer  acquires  a  right,  not  only  to 
bring  the  articles  into  the  country,  but  to 
mix  them  with  the  common  mass  of  property, 
does  not  interfere  with  the  necessary  power 
of  taxation  which  is  acknowledged  to  reside 
in  the  states,  to  that  dangerous  extent  which 
the  counsel  for  the  defendants  in  error  seem 
to  apprehend.  It  carries  the  prohibition  in 
the  Constitution  no  farther  than  to  prevent 
the  .states  from  doing  that  which  it  was  the- 
great  object  of  the  Constitution  to  prevent." 
These  extracts  from  the  opinion  m  Brou}n 
V.  Maryland  establish  the  following  proposi- 
tions : 

1.  That  the  payment  of  duties  to  the 
United  States  gives  the  right  to  sell  the  thing 
imported,  and  that  such  right  to  sell  cannot 
be  forbidden  or  impaired  by  a  state. 

2.  That  a  tax  upon  the  thing  imported  dur- 
ing the  time  it  retains  its  character  as  an 
import  and  remains  the  projierty  of  the  im- 
porter, "in  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  imported," 
is  a  duty  on  imports  within  the  meaning  of 
the  Constitution;  and — 

3.  That  a  state  cannot,  in  the  form  of  « 
license  or  otherwise,  tax  the  right  of  the  im- 
porter to  sell,  but  when  the  importer  has  so 
acted  upon  the  goods  imported  that  they 
have  become  incorporated  or  mixed  with  the 
general  mass  of  property  in  the  state,  such 
goods  have  then  lost  their  distinctive  char- 
acter OS  imports,  and  have  become  from  that 
time  subject  to  state  taxation,  not  because 
they  are  the  products  of  other  countries,  but 
because  they  are  property  within  the  state 

in  like  condition  'with  other  property  that[SO^ 
should  contribute,  in  the  way  of  taxation,  to 
the  support  of  the  government  which  pro- 
tects the  owner  in  his  person  and  estate. 

So  the  question  in  the  present  case  is 
whether  the  plaintiffs,  prior  to  the  assess- 
ment complained  of,  hod  so  acted  upon  the 
goods  imported  by  them  as  to  incorporate 
them  with  the  mass  of  the  property  in  the 
state,  and  bring  them,  while  in  their  posses- 
sion, within  the  range  of  local  taxation.   ' 

We  have  seen  that  the  plaintiffs,  in  effect, 
contend  that  having  paid  the  duties  imposed 
by  the  United  States  they  were  entitled, 
without  liability  to  taxation  upon  the  goods 
as  property,  to  open  the  boxes  in  which  the 
separate  parcels  of  goods  were  transported, 
and  put  such  separate  parcels  in  the  hands  of 
agents  to  be  sold  wherever,  in  the  state  or 
in  the  country,  customers  could  be  found. 
The  separate  parcels — such  is  the  effect  of 
the  argument — are  not  to  be  deemed  incor- 
porated into  the  mass  of  the  property  of  the 
state  while  thus  being  carried  around  the 
country  by  the  importer's  agents, — no  sep- 
arate parcel,  so  long  as  it  remained  in  the 
particular  form  in  which  it  was  packed  in  a 
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ho\  or  case  with  other  parcels,  ceasing  to  have 
the  character  of  an  import  until  after  it  was 
sold  by  such  agents.  This  proposition  can- 
not be  sustained.  We  cannot  doubt  that  the 
goods  when  placed  in  the  hands  of  agents  for 
sale,  in  separate  parcels,  have  been  so  acted 
upon  by  the  importer  that  they  have  ceased 
to  be  imports,  and  have  become  part  of  the 
mass  of  the  property  of  the  state,  liable  to 
local  taxation.  But  what  is  the  difference 
in  principle  between  the  case  of  sales  by  an 
importer  through  traveling  agents,  and  the 
case  of  an  importer  who  opens  the  box  or  case 
in  which  his  goods,  wrapped  in  separate  par- 
cels, were  imported,  and  by  employees  sells 
or  oflfers  to  sell  the  separate  parcels,  either 
from  the  opened  box  or  case  in  his  store,  or 
from  shelves  or  counters  upon  which  such 
parcels  have  been  placed  for  examination  and 
sale? 

In  our  judgment,  the  "original  package"  in 
the  present  case  was  the  box  or  case  in  which 
the  goods  imported  were  shipped,  and  when 
the  box  or  case  was  opened  for  the  sale  or  de- 
livery of  the  separate  parcels  contained  in  it, 
each  parcel  of  the  goods  lost  its  distinctive 
character  as  an  import  and  became  property 
£500]*8ubject  to  taxation  by  the  state  as  other  like 
property  situated  within  its  limits.  The  tax 
here  in  question  was  not  in  any  sense  a  tax 
on  imports  nor  a  tax  for  the  privilege  of 
bringing  the  things  imported  into  the  state. 
It  was  not  a  tax  on  the  plaintiffs'  goods  be- 
cause they  were  imported  from  another  coun- 
try, but  because  at  the  time  of  the  assessment 
they  were  in  the  market  for  sale  in  separate 
parcels,  and  therefore  subject  to  be  taxed  as 
like  property,  in  the  same  condition,  that 
had  its  origin  in  this  country.  We  cannot 
impute  to  the  framers  of  the  Constitution  a 
purpose  to  make  such  a  discrimination  in 
favor  of  property  imported  from  other  coun- 
tries as  would  result  if  we  approved  the  views 
pressed  upon  us  by  the  plaintiffs.  When 
their  goods  had  been  so  acted  upon  as  to  be- 
come a  part  of  the  general  mass  of  property 
in  the  state  the  plaintiffs  stood,  with  respect 
to  liability  to  state  taxation,  upon  the  same 
basis  of  equality  as  the  owners  of  like  prop- 
erty, the  product  of  this  country;  the  only 
difference  being  that  the  importers  paid  a 
duty  to  the  United  States  for  the  privil^^ 
of  importing  their  goods  into  this  coiintry, 
and  of  selling  them  in  the  original  pack- 
ages,— a  duty  imposed  for  the  purpose  of  rais- 
ing money  to  carry  on  the  operations  of  the 
govemmeat,  and,  in  many  instances,  with  the 
intent  to  protect  the  industries  of  this  coun- 
try against  foreign  competition.  A  different 
view  is  not  justified  by  anything  said  in 
Brotcn  v.  Maryland.  It  was  there  held  that 
the  importer  by  paying  duties  acquired  the 
right  to  sell  in  the  original  packages  the 
goods  imported, — the  Maryland  statute  re- 
quiring a. license  from  the  st&te  before  any 
one  could  sell  "by  wholesale,  bale  or  package, 
hogshead,  barrel,  or  tierce,"  goods  imported 
from  other  countries.  But  it  was  not  held 
that  the  right  to  sell  was  attended  with  an 
immunity  from  all  taxation  upon  the  goods 
«8  property,  after  they  had  ceased  to  be  im- 
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ports  and  had  become  by  the  act  of  tic  i» 
porter  a  part  of  the  general  mxm  of  pn^en 
in  the  state.     The  contrary  was  zdi-aisi. 

Without  further  reference  to  aoUwraa 
we  state  our  conclusion  to  be  tkat  rnia  at 
decision  in  Brown  v.  Marylamd  the  koK 
cases,  or  bales  in  which  plaintiffs'  ^ood»  «b 
shipped  were  the  original  packages.  *3i  ^at 
gooids  imported  by  them  'lost  their  diss-;!! 
tive  character  as  imports  and  beeaaie  a  jtR 
of  the  general  mass  of  the  property  at  Lib» 
iana,  and  subject  to  local  taTatws  as  xkr 
property  in  that  state,  the  momoit  tie  h^ 
cases,  or  bales  in  which  tbey  were  Ai^^ii 
reached  their  destination  for  oa 
and  were  opened  and  the  separate  i 
therein  exposed  or  offered  for  sale: 
quently,  the  assessment  in  qoestioa  «m  at 
in  violation  of  the  Constitataoii  of  tkt  CMri 
States. 

This  disposes  of  the  only  Fuhsil  fiHiai 
arising  on  this  appeal. 

The  judgment  of  the  Bmprem*  Cmrt  ^ 
Louisiana  is  affirmed. 

Mr.  Chief  Justice  FaUa*.  Mr.  3mtm 
Brewer,  Mr.  Justice  SUraa  aad  Ifi.  J» 
tice  PeoUuuB  dissent. 


OEOBOB  DEWET,  Affi^ 

V. 

UNITED  STATES. 
(See  8.  C.  Beportefs  cd.  U*-«MJ 

Navy — bounty  money — superior  or  i^ 
force  of  enemy's 


In  determining  whetber  veaaeia  ct  a 
sank  or  destrored  wert  of  taferior 
rior  force  to  the  AmecleaB  vcaads 
in  the  battle^  for  tbe  ptupoac  of 
amooDt  of  bounty  to  be  awarded  aadc 
Bev.  SUt.  f  46SB,  the  land  battcrtm 
and   torpedoes  not   controlled   tr    t> 
charge  of  the  aiemr's  vfsssl^  b«t 
ported  those  vessels,  ai«  to  b 
together  fiom  eonsldeiatloii,  aad  t%» 
annamoits  of  the  vessels  sank 
together  with  the  nomber  of  ai 
are  alone  to  be  ragaTded. 

[Ka  640.] 


Argued  April  U,  1900. 
1900. 


APPEAL  from  a  dedsioa  of  tkc 
Claims  determining  the  aaooat  «f 
ty  recoverable  by  the  oommandiac     ~ 
a  naval  fleet  for  the  sinking  or 
the  vessels  of  the  enemy.      A  ' 
The  facts  are  stated  in  the 
Messrs.  Willlaaa  B.  Xlas, 
Bflooii,   and  H.  A.   Herbart 
cause  and  filed  a  brief  for  'prtTHwi 
Assistant    Attorney    Oensral   9i 
gued  the  cause  and  fllsd  a  brief  for 
Contentions  of  comnsl  aaScMati 
in  the  opinion. 
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*Mr.  Justice  H*rl«n  delivered  theopinion 
'  the  court; 

This  was  an  action  in  the  court  of  claims 
1  recover  bounty  money  earned  by  the  plain- 
tC  in  error  as  the  commanding  officer  of  the 
merican  fleet  at  the  naval  battle  of  Manila, 
1  the  Ist  day  of  May,  1898. 
The  statute  under  which  the  action  was 
nought  is  as  follows:  "|  4C35.  A  bounty 
lall  be  paid  by  the  United  States  for  each 
erson  on  board  any  ship  or  vessel  of  war  bc- 
>nging  to  an  enemy  at  the  commencement 
t  an  engagement,  which  is  sunk  or  otherwise 
estioyed  in  such  engagement  by  any  ship 
r  vessel  belonging  to  the  United  States,  or 
'hich  it  may  be  necessary-  to  destroy  in 
3nsequence  of  injuries  sustained  in  action, 
t  one  hundred  dollars  if  tlic  enemy's  vessel 
•as  of  inferior  force,  and  of  two  hundred 
ollars  if  of  eqtutl  or  superior  force,  to  be 
ivided  among  the  officers  and  crew  in  the 
ame  manner  as  prize  money ;  and  when  the 
-ctual  number  of  men  on  board  any  such 
essel  cannot  be  satisfactorily  ascertained, 
t  shall  be  estimated  according  to  the  com- 
ilement  allowed  to  vessels  of  its  class  in  the 
lavy  of  the  United  States;  and  there  shall 
>e  paid  as  Ix>unty  to  the  captors  of  any  ves- 
el  of  war  captured  from  an  enemy,  which 
hey  may  be  instructed  to  destroy,  or  which 
s  immediately  destroyed  for  the  public 
nterest,  but  not  in  consequence  of  injuries 
•eceived  in  action,  fifty  dollars  for  every  per- 
on  who  shall  be  on  board  at  the  time  of 
luch  capture."  U.  S.  Rev.  Stat.  902. 

The  mode  in  which  bounty  money  earned 
inder  that  section  was  to  be  divided  is  in- 
licatcd  by  the  following  provisions  relating 
x>  the  distribution  of  prize  money: 

"§  4C31.  All  prize  money  adjudged  to  the 
raptors  shall  be  distributed  in  the  following 
[)roportions : 

"First.  To  the  commanding  officer  of  a 
fleet  or  squadron,  one  twentieth  part  of  nil 
prize  money  awarded  to  any  vessel  or  vessels 
imder  his  immediate  command. 

•"Second.  To  the  commanding  officer  of  a 
division  of  a  fleet  or  squadron,  on  duty  under 
the  orders  of  the  commander  in  chief  of  such 
fleet  or  squadron,  a  sum  equal  to  one  fiftieth 
part  of  any  prize  money  awarded  to  a  vessel 
of  such  division  for  a  capture  made  while 
under  bis  command,  such  fiftieth  part  to  be 
deducted  from  the  moiety  due  to  the  United 
States,  if  there  be  any  such  moiety,  othenvise 
from  the  amount  awarded  to  the  captors ;  but 
such  fiftieth  part  shall  not  be  in  addition  to 
any  share  which  may  be  due  to  the  command- 
er of  the  division,  and  which  he  may  elect  to 
receive,  as  commander  of  a  single  ship  mak- 
ing or  assisting  in  the  capture. 

"Third.  To  the  fleet  captain,  one  hundredth 
part  of  all  prize  money  awarded  to  any  vessel 
or  vessels  of  the  fleet  or  squadron  in  which 
he  is  serving,  except  in  a  case  where  the 
capture  is  made  by  the  vessel  on  board  of 
which  he  is  serving  at  the  time  of  such  cap- 
ture; and  in  such  case  he  shall  share,  in 
proportion  to  his  pay,  with  the  other  officers 
•nd  men  on  board  such  vessel. 

"Fourth.  To  the  commander  of  a  single 
vessel,  one  tenth  part  of  all  the  prize  money 
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awarded  to  the  vessel  under  his  command,  if 
such  vessel  at  the  time  of  the  capture  was  un- 
der the  command  of  the  commanding  officer 
of  a  fleet  or  squadron,  or  a  division,  and 
three  twentieths  if  his  vessel  was  acting  in- 
dependently of  such  superior  officer. 

"Fifth.  After  the  foregoing  deductions  the 
residue  shall  be  distributed  and  proportioned 
among  all  others  doing  duty  on  board, 
inel^ding  the  fleet  captain,  and  borne  upon 
the  books  of  the  ship  in  proportion  to  their 
respective  rates  of  pay  in  the  service."  U.  S. 
Kev.  Stat.  901. 

It  may  be  here  stated  that  the  provisions 
for  prize  money  and  bounty  to  the  navy  were 
repealed  by  an  act  of  Congress  approved 
March  3, 1809,  which  declares  that  "all  provi- 
sions of  law  authorizing  the  distribution 
among  captors  of  the  whole  or  any  portion 
of  the  proceeds  of  vessels,  or  any  property 
hereafter  captured,  condemned  as  prize,  or 
providing  for  the  payment  of  bounty  for  the 
sinkingor  destruction  of  vessels  of  the  enemy 
hereafter  occurring  in  time  of  war,  are  here- 
by repealed."  30  Stat  at  L.  1004 ,  1007, 
chap.  413,  §  13. 

*The  American  vessels  taking  part  in  the[618] 
battle  were  the  Olympia,  Baltimore,  Boston, 
Italeigh,  Concord,  Petrel,  McCulloch,  Nan- 
sban.  and  Zaflro. 

The  number  of  officers  and  men  on  those 
vessels  during  the  battle  was  1,83G. 

The  Spanish  vessels  taking  part  in  the 
battle  were  the  Reina  Cristina,  Castilla,  Don 
Juan  de  Austria,  Don  Antonio  de  Ulloa, 
General  Lezo,  Marquez  del  Duero,  Argos,  Vel- 
asco,  Isla  de  Mindanao,  Isia  de  Cuba,  Isla 
de  Luzon,  Manila,  and  two  torpedo  boats. 
The  Reina  Cristina,  Castilla,  Don  Juan  de 
Ulloa,  General  Lezo,  Marquez  del  Duero, 
Argos,  Velasco,  Isla  de  Mindanao,  and  the 
two  torpedo  boats  were  destroyed  by  the 
American  vessels.  The  Don  Juan  de  Austria, 
Isla  de  Cuba,  and  Isla  de  Luzon  were  disabled 
and  put  out  of  action  in  the  battle,  and  were 
captured;  but  they" were  subsequently  floated 
and  repaired  by  the  United  States,  and  now 
constitute  a  part  of  the  American  navy.  The 
Manila  was  captured  in  the  same  engage- 
ment. 

No  claim  for  bounty  under  §  4035  is  made 
in  the  present  action  on  account  of  the  sink- 
ing of  the  Don  Juan  de  Austria,  Isla  de  Cuba, 
and  the  Isla  de  Luzon,  because  proceeding* 
are  to  be  begun  in  the  supreme  court  of  the 
District  of  Columbia  to  condemn  those  ves- 
sels as  prize  of  war,  the  claimant  reserving 
the  right  to  make  such  claim  hereafter,  if  it 
should  be  held  that  the  vessels  are  not  sub- 
ject to  condemnation  in  prize. 

The  total  number  of  men  on  board  the 
Spanish  vessels  during  the  battle  of  Manila 
was  2,073.  The  total  number  on  board  the 
Spanish  vessels  destroyed  was,  at  the  com- 
mencement of  the  action,  1,914. 

ITie  enemy's  vessels  were  supported  by 
lond  batteries  and  by  mines  and  torpedoes  in 
the  entrance  to  Manila  bay  and  in  the  bay 
itself,  and  some  of  those  in  the  bay  exploded 
during  the  action. 

It  was  found  as  a  fact  by  the  court  of 
claims — and  this  court  must  assume  it  to  be 
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true— that,  taking  into  consideration  the 
Kuns  at  Corregidor,  £1  Fraile,  and  other 
forts  at  the  entrance  of  the  bay,  and  those 
at  Manila  and  Cavite,  and  the  torpedoes  and 
mines  in  the  bay  and  the  entrance  to  it,  the 
enemy's  force  was  superior  to  the  force  of  the 
(514}vet9sel8  of  the  United  'States;  but  that,  ex- 
cluding shore  batteries  and  submarine  de- 
'  fenses,  the  American  vessels  and  armaments 
were  superior  in  force  to  the  Spanish  vessels. 

The  court  below — all  its  members  concur- 
ring— waa  of  opinion  that  the  land  batteries, 
mines,  and  torpedoes  that  supported  the 
Spanish  vessels  during  the  naval  engagement 
in  Manila  bay  should  be  excluded  from  con- 
sideration, and  that  the  claim  of  the  plaintiff 
came  within  the  clause  of  the  statute  allow- 
ing the  sum  of  $100  for  each  person  on  board 
of  the  veesels  sunk  or  destroyed  "if  the  ene- 
my's  vessel  was  of  inferior  force,"  and  not 
within  the  clause  allowing  the  sum  of  $200, 
"if  [the  enemy's  vessel  was]  of  equal  or  su- 
perior force."  Judgment  was  accordingly 
entered  against  the  United  States  for  the 
sum  of  $9,570,  upon  the  basis  of  $100  for 
each  person  on  board  at  the  commencement 
of  the  engagement,  of  the  enemy's  vessels 
sunk  or  destroyed. 

The  counsel  have  called  our  attention  to 
Mveral  cases  in  this  and  other  courts.  Do 
any  of  those  cases  constitute  a  direct  adjudi- 
cation of  the  question  now  before  us? 

In  The  Ironclad  Atlanta,  3  Wall.  425,  432, 
auk  nom.  Officers  d  Crew  of  the  United  States 
Ironclad  Weehawken  v.  The  Atlanta,  18  L. 
ed.  253,  255,  the  question  was  whether  a  cer- 
tain American  vessel,  the  Nahant,  was  to  be 
regarded  as  one  of  the  capturing  vessels  in  a 
naval  engagement  in  Wassau  sound,  Georgia, 
in  1863.  The  court  said:  "The  importance 
of  the  point  is  this:  the  Weehawken  was  con- 
fessedly inferior  in  force  to  the  Atlanta,  and 
if  she  is  alone  to  be  regarded  in  the  com- 
parison of  forces,  the  whole  prize  money  goes 
to  the  captors.  On  the  other  hand,  the  com- 
bined force  of  the  two  monitors  was  superior 
to  that  of  the  Atlanta,  and  if  both  are  to  be 
regarded  as  capturing  vessels,  only  one  half 
of  the  prize  money  goes  to  the  captors,  and 
the  decree  must  be  afHrmed.  The  mere  fact 
that  the  only  shot  fired  and  the  only  dam- 
age done  was  by  the  Weehawken  is  not  de- 
cisive. Other  circumstances  must  be  taken 
into  accoimt  in  determining  the  matter, — 
such  as  the  force,  position,  conduct,  and  in- 
tention of  the  Nahant.  The  two  vessels  were 
known  to  be  under  the  same  command  and  of 
nearly  eaual  force.  The  Atlanta  descended 
the  souna  to  attack  both,  and  governed  her- 
self with  reference  to  their  combined  action. 
(S15]It  is  not  reasonable  to  suppose  that  *her 
course  would  have  been  the  one  pursued,  had 
she  had  only  the  Weehawken  to  encounter. 
Besides,  thefire  of  the  Atlanta  was  directed 
entirely  to  the  Nahant,  and  of  course  diverted 
from  her  consort.  It  is  possible  that  a  dif- 
ferent result  might  have  followed  had  thefire 
been  turned  upon  the  Weehawken.  This 
diversion  must  be  considered,  in  every  just 
sense  of  the  terms,  as  giving  aid  to  her. 
Again,  the  power  of  the  shot  of  the  Wee- 
hawken had  evidently  surprised  the  officers  of 
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the  Atlanta,  who  found  their  Teasel  speedily 
disabled  and  their  crew  demoralizeo.  The 
advance  upon  her,  at  full  speed,  of  a  second 
monitor,  of  equal  force,  ready  to  inflict  sim- 
ilar injuries,  may  have  hastened  the  sur- 
render. It  can  hardly  be  supposed  that  the 
approach  of  the  second  monitor  did  not  enter 
into  the  consideration  of  the  captain  and 
ofBcers  of  the  Atlanta.  If  the  shot  from  the 
guns  of  one  of  the  monitors  oould,  in  a  few 
moments,  penetrate  the  casement  of  the  At- 
lanta, crush  in  the  bars  of  her  pilot-house, 
and  prostrate  between  forty  and  fifty  of  her 
men,  her  captain  might  well  conclude  that 
the  combined  fire  of  both  would  speedily  sink 
his  vessel  and  destroy  his  entire  crew.  It  can- 
not be  affirmed,  nor  is  it  reasonable  to  sup- 
pose, that  any  of  the  incidents  of  the  battle 
would  have  occurred  as  they  did  if  the 
Nahant  had  not  been  present  in  the  action." 

Another  case  referred  to  is  that  of  The 
Siren,  13  Wall.  380,  396,  sub  nom.  Officers  i 
Crews  of  United  States  Ships  of  War  r. 
United  States,  20  L.  ed.  605,  607.  That  was 
a  case  in  prize  arising  out  of  certain  captures 
near  Charleston,  South  Carolina,  in  1866,  of 
rebel  vessels  during  the  late  Civil  War,  as 
the  result  of  the  joint  action  of  the  land 
and  naval  forces  of  the  United  States.  This 
court,  affirming  the  judgment  of  the  distriet 
court  for  the  district  of  Massachusetts,  held 
that  (Congress  had  made  no  provision  in  ref- 
erence to  joint  captures  by  the  army  and 
navy,  and  that  such  captures  inured  exela> 
sively  to  the  benefit  of  the  United  States. 
The  court  said:  "We  have  already  adverted 
to  the  ingress  of  the  nav^  into  the  harbor  of 
Charleston  on  the  morning  of  the  17th  of 
February.  At  9  o'clock  that  morning  an  offi- 
cer of  the  land  forces  hoisted  the  national 
flag  over  the  ruins  of  Fort  Sumter.  Flags 
were  also  raised  over  Forts  Ripley  and  Pindc* 
ney.  At  10  o'clock  a  military  officer  reached 
Charleston.  The  mayor  surrendered  the  city 
to  him.  Four  hundred  and  'fifty  pieces  of[51Q 
artillery,  military  stores,  and  much  other 
property  were  captured  with  it.  Contempo- 
raneously with  tnese  thin|fs  was  the  seisnre 
of  the  Siren  by  the  Gladiolus,  and  the  ap- 
proach and  arrival  of  the  rest  of  the  flem. 
The  two  forces  were  acting  under  the  orders 
of  a  common  government,  for  a  common  ob- 
ject, and  for  none  other.  They  were  united 
in  their  labors  and  their  perils,  and  in  their 
triumph  they  were  not  divided.  They  were 
converi^ng  streams  toiling  against  the  same 
dike.  When  it  gave  way,  both  swept  in  with- 
out any  further  obstruction.  The  consum- 
mation of  their  work  was  the  fall  of  the  cit^. 
Kither  force,  after  the  abandonment  of  their 
defenses  by  the  rebels,  could  have  seised  all 
that  was  taken  by  both.  The  meritorious 
service  of  the  Qladiolus  was  as  a  salvor,  and 
not  as  a  captor.  Precedence  in  the  time  of 
the  arrival  of  the  respective  forces  is  an  el> 
ement  of  no  consequence.  Upon  principle^ 
reason,  and  authority,  we  think  the  judgment 
of  the  district  court  was  correctly  given." 

The  case  chiefly  relied  upon  by  tiie  plaiar 
tiff  is  United  States  v.  Farragut,  22  WalL 
400,  22  L.  ed.  879.  The  question  now  pr^ 
sented  might  perhaps  have  been  determined 
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Dder  the  pleadings  in  that  case,  if  it  had  not 
3en  wiUidrawn  from  consideration  before 
lis  court  rendered  its  judgment.  Admiral 
arragut  and  others  of  the  American  navy 
led  a  libel  in  admiralty  in  the  supreme 
lurt  of  the  District  of  Columbia  on  account 
t  certain  prizes  taken  below  New  Orleans 
I  April,  1862.  The  plaintiff  and  the  govern- 
lent  referred  the  cause  to  the  determination 
nd  award  of  certain  persons,  whose  award 
ras  to  be  final  upon  all  questions  of  law 
nd  facts  involved, — the  award  to  be  entered 
s  a  rule  and  decree  of  court  in  the  case, 
rith  the  right  also  of  either  party  to  appeal 
o  this  court  as  from  other  decrees  or  judg- 
nents  in  prize  cases.  The  arbitrators  made 
,11  award,  holding,  among  other  things,  that 
ertain  captures  were  not  a  conjoint  operu- 
ion  of  the  army  and  navy  of  the  United 
States.  Exceptions  were  filed  to  the  award 
IS  erroneous  in  point  both  of  law  and  fact. 
rhe  exceptions  were  overruled  and  a  decree 
¥as  entered  for  the  claimants.  After  the 
sase  came  to  this  court  the  Attorney  General, 
tccording  to  the  report  of  the  case,  dismissed 
Lhe  appeal  as  to  certain  property  covering 
^613,620  of  the  aggregate  'sum  allowed  by 
^he  decree,  and  that  sum  was  distributed 
imong  the  captors.  That  part  of  the  case,  it  is 
stated,  raised  the  very  question  now  present- 
ed, and  it  is  contended  that  the  action  of  the 
Attorney  General  should  be  regarded  as  indi- 
cating the  interpretation  placed  upon  the 
statute  by  the  executive  department.  We 
cannot  accept  this  view.  It  does  not  appear 
from  the  report  of  the  case  what  reasons 
Induced  the  Attorney  General  to  dismiss  the 
appeal  of  the  government  as  to  the  matters 
referred  to.  It  may  have  been  because  of  the 
conviction  that,  under  the  facts  disclosed  by 
the  record,  the  capture  in  question  was  not 
the  result  of  the  conjoint  action  of  the  army 
and  navy,  but  of  the  action  alone  of  the  navy. 
It  is  sufficient  to  say  that  this  court  regarded 
the  statement  by  the  arbitrators  that  the 
capture  was  not  the  joint  act  of  the  army 
and  navy  as  binding  upon  it,  and  what  ap- 
pears in  the  opinion  about  other  points  has 
no  bearing  upon  the  present  case. 

Another  case  referred  to  by  counsel  is 
Porter  v.  United  Stateg,  106  U.  S.  607,  611, 
sub  nom.  United  States,  Porter,  v.  Steam 
Vessels  of  War,  27  L.  «d.  286,  287, 1  Sup.  Ct 
Rep.  539, 543.  But  the  decision  there  did  not 
go  beyond  the  point  that  the  act  of  June  30, 
1864  (13  Stat  at  L.  306,  311,  chap.  174), 
did  not  allow  bounty  where  the  vessels  of  the 
enemy  during  the  late  Rebellion,  were  de- 
stroyed by  the  combined  action  of  the  land 
and  naval  forces  of  the  United  States.  The 
court  said:  "Prize  money,  or  bounty  in  lieu 
of  it,  is  not  allowed  by  the  laws  of  Congress 
where  vessels  of  the  enemy  are  captured  or 
destroyed  by  the  navy  with  the  co-operation 
of  the  army.  To  win  either,  the  navy  must 
achieve  its  success  without  the  direct  aid  of 
the  army,  by  maritime  force  only.  No  pecu- 
niary reward  is  conferred  for  anything 
taken  or  destroyed  by  the  navy  when  it 
acts  in  conjunction  with  the  army  in  the 
capture  of  a  fortified  position  of  the  enemy, 
tliougli  the  meritorious  services  and  gallant 
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conduct  of  its  officers  and  men  may  justly  en- 
title them  to  honorable  mention  in  the  his 
tory  of  the  country." 

Nor  has  The  Selma,  1  Low.  Dec.  30,  Fed. 
Cas.  No.  12,647,  any  bearing  upon  the  pres- 
ent discussion.  That  case  arose  out  of  cer- 
tain captures  made  in  the  action  of  August 
5th,  1864,  in  the  bay  of  Mobile.  It  was  there 
decided — and  nothing  else  was  decided — 
that,  in  order  to  entitle  a  vesspl  to  partici- 
pate in  the  distribution  of  a  'prize,  its  situa>[518] 
tion  during  the  naval  engagement  must  have 
been  such  that  it  could  have  rendered  assist- 
ance in  the  actual  conflict  in  which  the  prize 
was  taken.  The  court  said:  "Suppose  it 
had  happened  in  the  case  now  before  me,  as 
once  occurred  on  the  Mississippi  under  the 
same  great  captain,  that  only  a  small  num- 
ber of  vessels  had  made  good  the  passage  of 
the  forts,  and  that  they  had  found  themselves 
only  equal  or  inferior  in  force  to  the  enemy 
within,  and  had  then  succeeded  by  their  skill 
and  gallantry  in  making  this  capture.  It 
would  be  impossible,  I  think,  under  the  case 
of  The  Atlanta  [2  Sprague,  251,  Fed.  Cas. 
No.  619]  or  on  principle,  to  hold  that  the  ves- 
sels outside  were  actual  takers,  and  to  re- 
duce the  credit  and  I'eward  of  the  conquerors 
to  tiie  level  of  a  capture  by  superior  force. 
And  it  will  not  be  easy  under  our  law  to  de- 
fine actual  captors  in  such  a  way  as  not  to 
require  of  them  at  least  the  qualifications 
of  position  and  power  to  do  service,  which  the 
statute  peremptorily  imposes  on  constructive 
takers." 

We  have  referred  quite  fully  to_  these 
cases  because  they  were  made  the  subject  of 
comment  by  counsel.  But  we  do  not  think 
that  any  of  them  meet  the  precise  question 
now  presented.  They  throw  no  light  on  the 
inquiry  whether,  in  estimating  the  force  of 
the  enemy's  vessel,  the  support  furnished 
by  land  batteries,  mines,  and  torpedoes  is  to 
be  taken  into  consideration. 

The  words  in  the  existing  statute  relating 
to  the  distribution  of  prize  money  are  not 
entirely  new.  In  the  act  of  March  2, 1799  ( I 
Stat  at  L.  709,  716,  chap.  24,  {  6),  relating 
to  the  navy  of  the  United  Stat^,  it  was  pro- 
vided "that  all  captured  national  ships  or 
vessels  of  war  shall  be  the  property  of  the 
United  States;  all  other  ships  or  vessels,  be- 
ing of  superior  force  to  the  vessel  making  the 
capture,  in  men  or  in  guns,  shall  be  the  sole 
property  of  the  captors ;  and  all  ships  or  ves- 
sels of  inferior  force  shall  be  divided  equally 
between  the  United  States  and  the  officers 
and  men  of  the  vessel  making  the  capture." 

In  the  act  of  April  2,  1800  (2  Stet.  at  L. 
45,  53,  chap.  33,  $  7 ) ,  for  the  better  govern- 
ment of  the  navy,  it  was  provided  "that  a 
bounty  shall  be  paid  by  the  United  States  of 
twenty  dollars  for  each  person  on  board  any 
ship  of  an  enemy  at  the  commencement  of  an 
engagement,  which  shall  be  sunk  or  destroyed 
by  "any  ship  or  vessel  belonging  to  the  Unit-[619] 
ed  States  of  equal  or  inferior  force,  the  same 
to  be  divided  among  the  officers  and  crew  in 
the  same  manner  as  prize  money." 

The  4th  section  of  the  act  for  the  bettor 
government  of  the  navy,  approved  July  17, 
1862  ( 12  Stat  at  L.  600,  606,  chap.  204,  S  4), 
conteined  this  provision:     "That  a  Iwun^ 
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Bhall  be  paid  by  the  United  States  for  each 
person  on  boar.d  any  ship  or  vessel  of  war  be- 
longing to  p.n  enemy  at  the  commencement  of 
an  engagement,  which  shall  be  sunk  or  other- 
wise destroyed  in  such  engagement  by  any 
ship  or  vessel  belonging  to  3ie  United  States, 
or  which  it  may  be  necessary  to  destroy  in 
consequence  of  injuries  sustained  in  action, 
of  one  hundred  dollars  if  the  enemy's  vessel 
was  of  inferior  force;  and  of  two  hundred 
dollars  if  of  equal  or  superior  force;  to  be  di- 
Tided  among  the  officers  and  crew  in  the  same 
manner  as  prize  money;  and  when  the  ac- 
tual number  of  men  on  board  any  such  ves- 
sel cannot  be  satisfactorily  ascertained,  it 
shall  be  estimated  according  to  the  comple- 
ment allowed  to  vessels  of  their  class  in  the 
navy  of  the  United  States;  and  there  shall 
be  paid  as  bounty  to  the  captors  of  any  ves- 
sel of  war  captured  from  an  enemy,  which 
they  may  be  instructed  to  destroy,  or  which 
shall  be  immediately  destroyed  for  the  public 
interest,  but  not  in  consequence  of  injuries 
received  in  action,  fifty  dollars  for  every  per- 
son who  shall  be  on  board  at  the  time  of  such 
capture." 

Then  came  the  act  of  June  30,  1864  (18 
Stat  at  L.  306,  310,  chap.  174,  {  11),  regulat- 
ing prize  proceedings  and  the  distribution 
of  prize  money.  The  11th  section  of  that  act 
is  substantially  the  same  as  the  4th  section 
of  tlie  act  of  1862,  and  is  reproduced  in  § 
4G35  of  the  Revised  Statutes,  on  which  the 
claimant  bases  his  action  against  the  United 
SUtes. 

It  thus  appears  that  Congress,  in  provid- 
ing for  bounty  to  be  paid  by  the  United 
States  on  account  of  enemy  vessels  sunk  or 
otherwise  destroyed  by  any  ship  or  vessel 
belonging  to  the  United  States,  has  never 
prescribed  any  other  rule  than  to  give  the 
smaller  amount  when  the  enemy's  vessel  was 
of  inferior  force,  and  the  larger  amount 
when  the  enemy's  vessel  was  of  equal  or  su- 
perior force.  We  are  asked  to  construe  the 
words  in  the  present  statute  "one  hundred 
[S80]donar8,  if  the  enemy's  'vessel  was  of  inferior 
force,  and  of  two  hundred  dollars  if  of  equal 
or  superior  force,"to  mean  just  what  it  would 
mean  if  the  question  of  the  inferiority  or  du- 
pcriority  of  the  enemy's  vessel  was  made,  by 
express  words,  to  depend  upon  the  inquiry 
whether  it  was  or  was  not  supported  in  the 
naval  engagement  by  land  batteries,  mines, 
and  torpedoes  under  the  charge  of  others  than 
those  having  the  management  of  the  enemy's 
vessel.  We  cannot  do  that  without  going 
far  beyond  the  obvious  import  of  the  words 
employed  by  Congress.  Of  course,  our  duty 
is  to  give  effect  to  the  will  of  Congress  touch- 
ing this  matter.  But  we  must  ascertain  that 
will  from  the  words  Congress  has  chosen  to 
employ,  interpreting  such  words  according  to 
their  ordinary  meaning,  as  well  as  in  the 
light  of  all  the  circumstances  that  may  fairly 
be  regarded  as  having  been  within  the  knowl- 
edge of  the  legislative  branch  of  the  govern- 
ment at  the  time  it  acted  on  the  subject. 
There  is  undoubtedly  force  in  the  suggestion 
that  in  rewarding  officers  and  sailors  who 
have  sunk  or  destroyed  the  enemy's  vessels 
in  a  naval  engagement  it  is  not  unreasonable 
that  all  the  difficulties,  of  every  kind,  with 
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which  they  were  actually  confronted  when 
engaging  the  enemy,  should  be  taken  into 
consideration.  But  that  was  a  matter 
which  we  cannot  suppose  waa  overlooked  by 
Congress;  and  we  are  not  at  liberty  to  hold 
that  it  proceeded  upon  the  broad  basis  sug- 
gested, when  it  expressly  declared  that  the 
amount  of  its  bounty  shall  depend  upon  the 
question  whether  "the  enemy's  vessel" — not 
tne  enemy's  vessel  and  the  land  batteries, 
mines,  and  torpedoes  by  which  it  was  sup- 
ported— was  of  inferior  or  of  equal  or  su- 
perior force. 

In  our  examination  of  this  case  we  have 
not  forgotten  the  skill  and  heroism  displayed 
by  the  distinguished  commander  of  our  tfeet 
in  the  battle  of  Manila,  as  well  as  by  officers 
and  sailors  acting  under  his  orders.    All  gen- 
uine Americans  recall  with  delight  and  pride 
the  marvelous  achievements  of  our  navy  in 
that  memorable  engagement.     But  this  court 
cannot  permit  considerations  of  that  char- 
acter to  control  its  determination  of  a  judi- 
cial auestion,  or  induce  it  to  depart  from  the 
established  rules  for  the  interpretation  of 
statutes.    Nor  can  we  allow  our  judgment  to 
be  influenced  by  the  circimigtance  that  Con- 
gress *has  recently  repealed  all  statutes  giT-{SSl) 
ing  bounty  to  officers  and  soldiers  of  the  navy 
for  the  sinking  or  destruction  hereafter,  in 
time  of  war,  of  an  enernVs  vessels, — thereby, 
it  may  be  assumed,  indicating  that  in  the 
judgment  of  the  legislative  branch  of  the  gov- 
ernment the  policy  of  giving  bounties  to  the 
navy  was  not  founded  in  wisdom,  and  should 
be  ahandoued.    This  court  has  nothing  to  do 
with  questions  of  mere  policy  that  may  be 
supposed  to  underlie  the  action  of  Congress. 
Wnat  is  termed  the  policy  of  the  government 
in  reference  to  any  particular  subject  of  leg- 
islation, this  court  has  said,  "is  geoerally  a 
very  uncertain  thin^;,  upon  which  all  sorts 
of  opinions,  each  variant  from  the  other,  may 
be   formed   by  different   persons.    It  is   a 
ground  much  toonnstable  upon  which  to  res< 
the  judgment  of  the  court  in  the  interpreta- 
tion of  statutes."    Hodden  y.  7k«  Oolteotor, 
6  Wall.  107,  111,  sub  nom.  Haidmt  ▼.  Barney, 
18  L.  ed.  518,  619.    Our  province  is  to  de- 
clare what  the  law  is,  and  not,  under  the 
guise  of  interpretation  or  under  the  influence 
of  what  may  oe  surmised  to  be  the  policy  of 
the  government,   so  to   depart  from  sound 
rules  of  construction  as  in  effect  to  adjudge 
that  to  be  law  which  Congress  has  not  en- 
acted as  such.     Here  the  language  used  by 
Congress  is    unambiguous.    It  is    so   clear 
that  the  mind  at  once  reoognizea  the  intent  of 
Congress.    Interpreted  accwding  to  the  nat- 
ural import  of  the  words  used,  the  statute 
involves  no  absurdity  or  contradiction,  and 
there  is  consequently  no  room  for  construc- 
tion.   Our  du<7  is  to  give  effect  to  the  will  of 
Congress  as  thus  plainly  expressed.     United 
Utates  v.  Fisher,  2  Cranch,  358,  399,  2  L.  ed. 
304,  317 ;  Lake  County  v.  Rollins,  130  U.  S. 
662,  670,  2  L.  ed.  1060, 1063,  0  Sup.  Ct.  Bm>. 
651. 

In  our  opinion,  the  court  of  claims  did  not 
err  in  homing  that,  in  determining  whether 
the  Spanish  vessels  sunk  or  destroyed  at  Ma- 
nila were  of  inferior  or  superior  force  to  th« 
American  vessels  engaged  in  that  battle,  tha 
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land  batteries,  mines,  and  torpedpea  not  con- 
trolled by  those  in  charge  of  the  Spanish  ves- 
sels, but  which  supported  those  vessels,  were 
to  bie  excluded  altogether  from  consideration, 
and  that  the  size  and  armaments  of  the  ves- 
sels sunk  or  destroyed,  together  with  the 
number  of  men  upon  them,  were  alone  to  be 
regarded  in  determining  the  amount  of  the 
bounty  to  be  awarded.  In  that  view  the  de- 
cree below  teas  right,  and  it  is  affirmed. 

[588]    *Mr.  Chief  Justice  Fuller,  dissenting: 

Claimant  in  prosecuting  this  case,  in  ef- 
fect, represents  the  claims  of  all  the  officers 
and  men  engaged  in  the  battle  of  Manila  bay. 
May  1,  1898.  The  question  is  not  whether 
there  was  a  grant  of  bounty,  for  that  is  not 
disputed.  It  is  simply  as  to  the  amount  of 
bounty,  and  the  correct  result  turns  upon 
the  construction  of  the  statute.  There  being 
no  controversy  in  respect  of  the  existence  of 
the  grant,  I  am  of  opinion  that  the  rule  of 
strict  construction  does  not  apply,  and  that 
the  statute,  in  view  of  its  object,  should  be 
construed  liberally  in  favor  of  the  benefi- 
ciaries. If  so  construed  the  judgment  ought 
to  be  reversed. 

The  applicable  statutory  provision  is  as 
follows: 

"A  bounty  shall  be  paid  by  the  United 
States  for  each  person  on  board  any  ship  or 
vessel  of  war  belonging  to  an  enemjr  at  the 
commencement  of  an  engagement,  which  shall 
be  sunk  or  otherwise  destroyed  in  such  en- 
gagement by  any  ship  or  vessel  belonging  to 
the  United  States,  or  which  it  may  be  neces- 
sary to  destroy  in  consequence  of  injuries 
sustained  in  action,  of  one  hundred  dollars 
if  the  enemy's  vessel  was  of  inferior  force, 
and  of  two  hundred  dollars  if  of  equal  or 
superior  force,  to  be  divided  among  tne  offi- 
cers and  crew  in  the  same  manner  as  prize 
monev."  [12  Stat,  at  L.  000,  G06,  chap.  204, 
§4.] 

The  obvious  object  of  the  law  was  to  en- 
courage personal  gallantry  and  enterprise. 
If  the  hostile  force  was  equal  or  superior, 
then  the  bounty  was  to  be  double  what  it 
would  be  if  the  enemy's  force  was  inferior,  be- 
cause the  hazards  to  be  run  were  so  much  the 
greater.  But  the  bounty  was  limited  in  to- 
tal amount  by  the  number  of  persons  on 
board  the  vessels  of  the  enemy,  which  ap- 
pears to  have  been  considered  to  be  a  practi- 
cable restriction. 

The  chief  distinction,  as  a  military 
achievement,  of  the  victory  of  Manila  bay,  is 
that  the  American  fleet,  unaided  by  an  army, 
attacked  a  force  composed  of  ships  supported 
by  powerful  shore  defenses,  together  with 
submarine  mines  and  torpedoes,  and,  in  de- 
liance  of  these  open  and  hidden  dangers  in 
[583]addition  *to  the  power  of  the  enemy^  fleet, 
sailed  in,  and  not  only  destroyed  or  captured 
all  the  opposing  vessels,  but  captured  or  si- 
lenced the  shore  batteries.  To  omit  consid- 
eration of  these  circumstances  in  determin- 
ing pecuniary  reward  under  the  statute 
seems  to  me  to  be  altogether  unreasonable, 
and  yet  it  is  held  that,  m  comparing  the  op- 
posing forces,  the  shore  batteries  and  sub- 
marine mines  and  torpedoes  which  our  fleet 
was  compelled  to  encounter  should  not  be 
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taken  into  account,  though  the  bounty 
could  not  rise  above  the  number  of  persons 
on  the  enemy's  ships. 

It  is  my  judgment  that  the  intent  plainly 
was  that  the  entire  opposing  forces  should  be 
compared,  and  that  the  shore  batteries, 
mines,  and  torpedoes  protecting  and  defend- 
ing the  vessels  of  the  enemy  should  be  in- 
cluded in  estimating  the  rate  of  bounty, 
although  they  were,  of  course,  not  armament* 
or  means  of  attack  or  defense  directly  lo- 
cated on  the  enemy,  vessels  themselves.  In- 
deed, the  words  of  the  statute,  if  literally 
construed,  might  be  limited  to  engagements 
uf  single  vessels  on  each  side,  yet  as  to  this 
the  principal  opinion  correctly  applies  a  lib- 
eral construction,  and  any  other  would  be 
preposterous.  But  if  a  liberal  construction 
be  proper  at  all,  why  not  altogether? 

The  action  of  the  government  in  respect 
of  the  taking  of  vessels  by  Admiral  Farragut 
in  the  capture  of  New  Orleans  has  great  sig- 
nificance. That  case  involved  an  award 
made  by  a  distinguished  board  of  arbitra- 
tors, Henry  W.  Paine,  of  Massachusetts; 
Thomas  J.  Durant,  of  the  District  of  Colum- 
bia, and  Gustavus  V.  Fox,  then  late  Assist- 
taut  Secretary  of  the  Navy,  one  of  whose 
findings  was:  "That  in  the  engagement 
which  resulted  in  the  capture  of  those  ships, 
the  entire  force  of  the  enemy  was  superior  to 
the  force  of  the  United  States  ships  and  ves- 
sels so  engaged."  This  finding  was  conceded 
to  have  included  the  forts  and  batteries  on 
shore,  but  that  was  not  definitely  stated. 
The  executive  department  acquiesced  in  the 
award  of  the  arbitrators  on  this  branch  of 
tlie  case  without  demanding  a  more  specific 
finding,  Hnd  this  court  was  not  called  upon 
to  determine  the  precise  question.  [17.  S.  v. 
Farragufi  22  Wall.  406,  22  L.  ed.  870. 
The  Siren,  13  Wall.  389,  «t«6  nom.  Ofjitera 
<£  Oretet  of  United  State*  Ships  of  War  v. 
United  States,  20  L.  ed.  506,  is  not  to  the  con- 
trary, inasmuch  as  that  was  a  case  of  joint 
capture  by  the  army  and  the  navy,  and  *Con-[S84] 
gress  had  made  no  grant  in  such  circumstan- 
ces. Here  the  victory  was  that  of  the  navy 
alone,  and  the  pecuniary  fruits  under  this 
statute  should  n<»t  be  diminished  because  the 
opposing  force  was  partly  on  shore  or  under 
water. 

Undoubtedly  it  is  our  duty  to  give  effect  to 
the  will  of  Congress,  but  in  ^ascertaining  ita 
will  the  object  Congress  manifestly  sought  to 
attain  must  be  recognized,  and  should  Im  con- 
trolling, unless  positively  defeated  by  the 
language  used. 

I  am  unable  to  concur  in  the  opinion  and 
judgment  of  the  cotirt,  and  am  authorized  to 
say  that  Mr.  Justice  WUte  and  Mr.  Jus- 
tice MeKenna  concur  in  this  dissent. 


FRED  BARDES,  Trustee  of.  the  Estate  of 
Frank  T.  Walker,  Bankrupt,  Appt., 

V. 

FIRST  NATIONAL  BANK  OP    HAWAR- 
DEN,  IOWA,  et  al. 

(See  8.  C.  Reporter's  ed.  524-639.) 

Bankruptoy — jurisdiotion  of  district  eourt 
over  suit  to  collect  assets. 
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k.  Jurladlctlon  of  civil  action*  at  law  and  plan- 
ary  aulta  In  equltjr  to  determine  title  to  and 
reduce  to  poiseBslon  alleged  assets  of  a  bank- 
rupt Is  not  Included  In  tbe  clauses  of  I  2  of 
the  bankruptcy  act  of  1808,  which  confer  up- 
on district  courts  of  the  United  States  power 
to  bring  In  and  substitute  additional  parties 
In  proceedings  in  bankruptcy,  to  make  orders, 
Issue  process  and  enter  judgments  necessary 
for  the  enforcement  of  the  "proTlalona  of  this 
act"  and  "to  cause  the  estates  of  bankrupts 
to  be  collected,  reduced  to  money,  and  distrib- 
uted, and  determine  controversies  In  relation 
thereto,  except  as  herein  otherwise  provided," 
since  i  23  of  the  act  Is  Intended  to  define  the 
Jurisdiction  of  such  courts  over  such  salts. 

S.  United  States  district  courts  have  no  Juris- 
diction over  independent  suits  brought  by  a 
trustee  In  bankruptcy  to  assert  a  title  to 
money  or  property  as  assets  of  the  bankrupt, 
against  strangers  to  the  bankruptcy  proceed- 
ings, unless  by  consent  of  the  proposed  de- 
fendant, such  Jurisdiction  being  denied  to 
them  by  i  2S  of  the  bankruptcy  act  of  1898. 

[No.  503.J 

Bubmitted  January  SI,  1900.    Decided  Uay 
i8, 1900. 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  of  the  United  States  for 
the  Northern  District  of  Iowa  dismissing 
suit  brought  to  set  aside  an  alleged  fraudu- 
lent conveyance  by  the  bankrupt  and  to  com- 
pel an  accounting  for  the  goods  or  their  pro- 
ceeds.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ur.  ClArenee  A.  Brandonbnrg  sub- 
mitted the  cause  for  appellant.  Messrit. 
William  F.  Lohr,  Henry  6.  Oardiner,  Fred- 
erick W.  Lohr,  Deloss  O.  Bhull,  and  William 
Famaicorth  were  with  him  on  the  brief. 

The  questions  here  presented  have  been 
considered  by  the  district  courts  of  the 
United  States  in  the  following  cases,  and, 
after  a  full  discussion,  the  decision  was 
there  reached  that  the  district  court  as  a 
court  of  bankruptcy  has  jurisdiction  to  hear 
and  determine  cases  of  this  character : 

He  Sievers,  01  Fed.  Kep.  366;  Davie  v. 
Bohle,  98  Fed.  Rep.  32S,  34  C.  C.  A.  372; 
Re  Brooke,  91  Fed.  Rep.  508;  Carter  y. 
Uobha,  92  Fed.  Rep.  594;  Re  Newberry,  97 
Fed.  Rep.  24. 

The  court  of  bankruptcy  has  jurisdiction 
to  enjoin  the  assignee  of  tite  bankrupt  from 
disposing  of  or  interfering  with  the  pr<^>«r- 
ty  transferred  to  him  under  the  assignment, 
pending  the  hearing  on  the  petition  in  bank- 
ruptcy. 

Re  OutioilUg,  90  Fed.  Rep.  481. 

Property  conveyed  by  a  bankrupt  in  fraud 
of  creditors,  prior  to  the  passage  of  the 
bankrupt  law,  is  to  be  r^arded  as  vested  in 
the  assignee  in  bankruptcy  by  force  of  that 
act  and  by  virtue  of  procMdings  thereunder. 

Goodwin  v.  Sharkey,  6  Abb.  Pr.  N.  8.  64. 

Under  the  law  of  1867  suits  by  an  assignee 
in  bankruptcy  were  excepted  from  the  gen- 
•ral  rule  that  Federal  courts  have  no  juris- 
diction of  controversies  between  citizens  of 
the  same  state,  and  this  exception  included 
a  suit  by  such  assignee  against  a  person  not 
a  party  to  the  proceedings  in  bankruptcy. 


Atkinaon  y.  Purdy,  Crabbe,  6S1,  Fed.  Caa. 
No.  616. 

A  bill  by  an  assignee  in  bankruptcy  to  set 
aside  a  fraudulent  conveyance  by  the  bank- 
rupt is  a  case  arising  under  the  Constitution 
and  laws  of  the  United  States,  of  which  the 
Federal  courts  have  jurisdiction  irrespec- 
tive of  the  citizenship  of  the  parties. 

Woolridge  v.  HcKenna,  8  Fed.  Rep.  650. 

The  Federal  courts  have  jurisdiction  over 
a  plenary  suit  against  an  assignee  in  bank- 
ruptcy to  assert  a  claim  of  superior  title  to 
property  of  the  bankrupt  fraudulently  as- 
signed. 

Olney  y.  Tanner,  10  Fed.  Rep.  101. 

The  Federal  court  of  bankruptcy  has  ex- 
dufiive  jurisdiction  to  adjudicate  between 
the  assignee  and  any  person  having  a  claim 
against  the  estate. 

Re  Anderson,  23  Fed.  Rep.  482. 

The  district  courts  of  the  United  States 
have  exclusive  jurisdiction  of  all  controver- 
sies between  the  assignee  and  the  bankrupt, 
depending  on  his  relation  as  such. 

Carr  v.  Gale,  2  Ware,  330,  Fed.  Cas.  No. 
2,434. 

The  district  courts  of  the  United  States 
have  original  jurisdiction  of  all  cases  and 
controversies  between  third  persons  sad  aa 
assignee  in  bankruptcy  as  such. 

Bachman  v.  Packard,  i  Sawy.  264,  Vtd. 
Cas.  No.  709. 

The  district  court  of  th«  United  States 
has  full  power  as  a  court  of  equity  to  settle 
all  controversies  between  a  baiucmpt  and  his 
creditors. 

Fowler  v.  DUlon,  1  Hughes,  232,  Fed.  Oas. 
No.  6,000. 

The  moment  that  an  adjudication  of  tiank- 
ruptcy  has  been  made,  the  title  to  all  the 
property  of  the  bankrupt,  as  of  that  date, 
passes  to  the  persMi  who  is  subsequent^ 
chosen  trustee.  From  the  time  of  the  ad- 
judication the  property  of  the  bankrupt  is 
in  the  custody  and  under  the  control  of  the 
bankruptcy  court.  From  the  time  such 
property,  by  the  adjudication  of  bankrupt- 
cy, conies  into  the  custody  of  the  Itankruptcy 
court,  it  is  in  ouetodia  legia. 

Keegan  y.  King,  96  Fed.  Rep.  768. 

A  suit  to  set  aside  a  contract  upon 
grounds  created  and  established  by  the  bank- 
rupt law  is  a  suit  arising  under  tiie  laws  of 
the  United  States,  and  wis  court  has  Juris- 
diction. 

Main  t.  Olen.  7  Biss.  86,  Fed.  Gas.  No.  8.- 
973. 

Under  the  bankrupt  law  of  1841  the 
United  States  district  courts  had  jurisdic- 
tion of  all  matters  and  proceedings  arising 
under  it,  and  of  all  suits  at  law  or  in  equity 
to  be  brought  by  the  assignee  or  any  person 
claiming  an  adverse  interest. 

Chemung  Canal  Bank  v.  Jxtdaon,  8  N.  T. 
254. 

In  suits  under  the  bankrupt  law  the 
United  States  courts  have  eocdusive  jurisdic- 
tion. 

Voorhiet  v.  Friebie,  25  Ifich.  476,  12  Am. 
Rep.  291. 

The  United  States  district  court  has  ju- 
risdiction of  a  suit  brought  by  a  trustee  in 
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ikruptcy  to  obtain  possession  of  the  bank* 
)t'8  estate,  to  which  he  holds  title  by  vir- 
I  of  his  selection,  to  which  be  takes  title 
being  duly  selected  and  mialified. 
yinejf  T.  Tanner,  19  Nat.  Bankr.  Bep.  178, 
1.  Cas.  No.  10,606. 

CJnder  the  bankruptcy  law  of  1867  the  as* 
nee  was  held  to  oe  vested  with  the  title 
all  property  conveyed  by  the  bankrupt  in 
kud  of  creditors,  and  it  was  held  that  he 
ght  recover  the  bankrupt's  interest  in  the 
me,  whether  or  not  any  creditor  was  in  a 
sition  to  attadc  the  transfer. 
Plait  V.  Matthews,  10  Fed.  Rep.  280. 
It  was  also  held  that,  under  the  law  of 
07,  it  was  not  necessary,  to  entitle  such 
aignee  to  maintain  a  suit,  that  he  have 
tual  possession  of  the  property. 
Lehman  v.  La  Forge,  42  Fed.  Rep.  403. 
And  that  an  assignee  in  bankruptqr  under 
e  United   States  bankrupt  law  was   not 
erely  vested  with  the  remedies  of  creditors 

to  property  fraudulently  transferred,  but 
ith  the  ownership  of  such  property,  and 
lat  he  might  bring  an  action  as  such  own- 
to  reduce  the  same  to  possession. 
Mann  v.  Flower,  25  Minn.  500.  * 
The  assignee  is  an  officer  of  the  court,  and 
M  possession  is  the  possession  of  the  court, 
he  rule  is  the  same  as  in  cases  of  receivers. 

Re  Litchfield,  13  Fed.  Rep.  863. 

Mr.  WUUam  BUlehrlst  submitted  the 
luse  for  appellees.  Mr.  John  Hutchinson 
OM  with  him  on  the  brief. 

A  suit  brought  by  an  assignee  in  bank- 
iptcy  to  collect  a  debt  due  to  the  bankrupt 
I  not  a  proceeding  in  bankruptcy  within 
lie  meaning  of  the  bankrupt  act,  so  as  to 
Kclude  the  jurisdiction  of  the  state  courts. 

Kidder  v.  Horrobin,  72  N.  Y.  164. 

The  district  court  has  no  jurisdiction  of 
n  action  between  the  trustee  and  a  third 
arty,  involving  the  validity  of  a  sale  of 
roperty  made  by  the  bankrupt  prior  to  the 
djudication  in  bankruptcy. 

Re  Abraham,  93  Fed.  Rep.  767,  35  C.  C. 
L.  592;  Mitchell  v.  MeClure,  01  Fed.  Rep. 
21. 

Controversies  as  to  the  validity  of  convey- 
nces  by  a  bankrupt  must  be  determined  in 
TQceedings  brought  by  the  courts  of  the 
tate,  unless  the  case  involves  the  requisite 
mount  to  give  a  Federal  court  jurisdiction, 
nd  is  between.citizens  of  different  states. 

Burnett  v.  Morris  Mercantile  Co.  91  Fed. 
lep.  365;  Hicka  v.  Knott,  94  Fed.  Rep.  027; 
loodier  v.  Barnes,  94  Fed.  Rep.  798 ;  Camp 
:  Zeltart,  94  Fed.  Rep.  799.  30  C.  C.  A.  601 : 
le  Oqlea,  93  Fed.  Rep.  426;  Re  Price,  92 
i-ed.  Rep.  987. 

"Mr.  Justiee  Gray  delivered  the  opinion 
if  the  court: 

This  was  a  bill  in  equity,  filed  April  28. 
8!)9,  in  the  district  court  of  the  United 
itates  for  the  northern  district  of  Iowa,  sit- 
ing in  bankruptcy,  by  Fred  Bardes,  a  clti- 
en  of  Towa,  as  trustee  in  bankruptcy  of  the 
state  of  Frank  T.  Walker  ( who  had  by  that 
ourt  been  adjudged  a  bankrupt  upon  his 
>wn  petition),  against  the  First  National 
3anlv  of  Hawarden,  Iowa,  a  corporation  cre- 
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aited  and  existing  under  the  acts  of  Congresa 
relating  to  national  banks,  and  against  citi- 
zens of  Iowa  and  of  South  Dakota,  to  set 
aside  a  conveyance  of  goods,  of  the  value  of 
13,600,  alleged  to  have  been  ma.de  by  the 
bankrupt,  within  four  months  before  the  in* 
stitution  of  the  proceedings  in  bankruptcy 
to  the  defendants,  and  to  compel  them  to  ac- 
count for  the  goods  or  their  proceeds,  on  the 
grround  that  the  conveyance  was  in  fraud  of 
the  provisions  of  the  bankrupt  act  of  July 
1,  1898,  and  in  fraud  of  the  creditors  of  the 
bankrupt.  The  defendants  demurred  to  the 
bill  upon  the  ground  that  the  court  could  not 
take  jurisdiction  of  the  case.  The  court  sus- 
tained the  demurrer,  and  entered  a  final  de- 
cree dismissing  the  bill  for  want  of  jurisdic- 
tion, but  without  prejudice  to  the  plaintiff's 
right  to  institute  proceedings  in  a  court  hav* 
ing  jurisdiction.  The  plaintiff  tocHs.  an  ap- 
peal directly  to  this  court;  and  the  district 
judge  certified  that  the  bill  was  dismissed  for 
want  of  jurisdiction  only,  and,  to  the  end 
that  this  court  might  be  fully  advised  in  the 
premises,  stated  in  his  certificate  the  follow- 
ing questions  as  having  arisen  before  him, 
namely: 

"1st.  Do  the  provisions  of  the  2d  clause  of 
§  23  of  the  act  of  Congress  known  as  the 
bankrupt  act  of  1808  control  and  limit  the 
jurisdiction  of  all  courts,  including  the  sev- 
eral district  courts  of  the  United  SUites,  ovw 
suits  brought  by  trustees  in  bankruptcy  to 
recover  or  collect  debts  due  from  third  par- 
ties, or  to  set  aside  transfers  of  property  to 
third  parties,  alleged  to  be  fraudulent  aa 
against  creditors,  including  payments  in 
money  or  property  to  preferred  creditors  T 

"2d.  Can  the  district  court  of  the  United 
States  under  any  circumstances  entertain 
jurisdiction  over  suits  brought  by  trustees 
in  Imnkruptcy  to  set  aside  fraudulent  trans- 
fers of  money  *or  property,  made  by  the[5Stf) 
bankrupt  to  third  parties  before  the  institu- 
tion of  the  proceedings  in  bankruptcyt 

"3d.  Can  this  court,  being  the  district 
court  for  the  northern  district  of  Iowa,  take 
jurisdiction  over  the  suit  as  it  now  standa 
on  the  record?  " 

The  record  clearly  shows,  with  perhaps  un- 
necessary fullness,  that  the  case  was  decided 
upon  questions  of  jurisdiction  only,  and 
what  those  questions  were.  Ewntington  T. 
Laidley,  176  U.  S.  668,  676,  ante,  630,  634. 
20  Sup.  Ct.  Rep.  526,  528,  and  cases  there 
cited. 

At  a  former  day  of  this  term,  a  certificate 
made  by  the  district  judge  of  the  same  ques- 
tions, on  which  he  desired  the  instruction  of 
this  court  for  his  guidance,  was  dismissed 
by  this  court  because  he  was  not  authorized 
by  the  acts  of  Congress  to  make  such  a  cer- 
tificate before  deciding  the  case.  Bardet  r. 
First  Nat.  Bank,  176  U.  S.  526,  ante,  261.  20 
Sup.  Ct.  Rep.  196. 

By  the  bankrupt  act  of  July  1,  1898,  chap. 
541,  trustees  in  bankruptcy  appointed  by  the 
creditors  of  the  bankrupt  or  by  the  court  of 
bankruptcy  take  the  place  and  are  vested 
with  the  powers  of  assignees  in  bankruptcy 
under  former    bankrupt  acts.    Among  the 


UTT 


Digitized  by 


Google 


S3(MS29 


Sotbemk  Coubt  of  thk  Uniteo  States. 


Oct.  Texx, 


duties  imposed  upon  such  trustees  by  §  47 
axe  to  "(2)  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are 
trustees,  under  the  direction  of  the  court." 
By  §  70  the  trustees,  upon  their  appointment 
and  quaIificati(H>,  are  vested  by  operation  of 
law  with  the  title  of  the  bankrupt,  as  of  the 
date  whenhe  wasadjudged  a  bankrupt,  inall 
his  property,  excepting  that  exempt  by  law 
Arom  execution  and  liability  for  debts,  and 
including  property  transferred  by  him  in 
fraud  of  his  creditors.  And  by  the  5th  clause 
of  f  67  "aJl  conveyances,  transfers,  assign- 
ments, or  encumbrances  of  his  property,  or 
any  part  thereof,  made  or  given  by  a  person 
adjudged  a  bankrupt  under  the  provisions  of 
this  Mt,  subsequent  to  the  passage  of  this 
act,  and  within  four  months  prior  to  the  fil- 
ing of  the  petition,  with  the  intent  and  pur- 
pose on  bis  part  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them,  shall  be  null  and 
void  as  against  the  creditors  of  such  debtor, 
except  as  to  purchasers  in  good  faith  and  for 
a  present  fair  consideration;  and  all  prop- 
erty of  tht  debtor  conveyed,  transferred,  as- 
signed, or  encumbered  as  aforesaid  shall,  if 
(6271he  be  adjudged  a  bankrupt,  'and  the  same  is 
not  exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicil,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the 
bankrupt,  aiid  shall  pass  to  his  said  trustee, 
whose  duty  it  shall  be  to  recover  and  reclaim 
the  same,  by  legal  proceedings  or  otherwise, 
for  the  benefit  of  the  creditors."  30  Stat 
at  L.  657,  564,  666. 

The  present  appeal  from  the  final  decree  of 
the  district  court  dismissing  the  bill  for  want 
of  jurisdiction  distinctiy  presents  for  the  de- 
cision of  this  court  the  question  whether,  un- 
der the  act  of  1898,  a  district  court  of  the 
United  States  in  which  prooeedings  in  bank- 
ruptcy have  been  commenced  and  are  pending 
under  the  act  has  jurisdiction  to  entertain 
a  suit  by  the  trustee  in  bankruptcy  against 
a  person  holding,  and  claiming  as  his  own, 
property  alleged  to  have  been  conveyed  to 
him  by  the  bankrupt  in  fraud  of  creditors. 
This  is  a  question  of  general  importance, 
upon  which  there  has  been  much  diiTerence  of 
opinion  in  the  lower  courts  of  the  United 
States. 

Its  determination  depends  mainly  on  the 
true  construction  of  two  sections  of  the  bank- 
rupt act  of  1808,  which  it  may  be  convenient 
to  set  forth  in  full,  as  follows: 

"Sec.  2.  Creation  of  Courts  of  Bankruptcy 
and  Their  Jurisdiction. — That  the  courts  of 
bankruptcy,  as  hereinbefore  defined,  viz.,  the 
district  courts  of  the  United  States  in  the 
several  states,  the  supreme  court  of  the  Dis- 
trict of  Columbia,  the  district  courta  of  the 
several  territories,  and  the  United  States 
courta  in  the  Indian  territory  and  the  dis- 
trict of  Alaska,  are  hereby  made  courta  of 
bankruptcy,  and  are  hereby  invested,  within 
their  respective  territorial  limita  as  now  es- 
tablished, or  as  they  may  be  hereafter 
changed,  with  such  jurisdiction,  at  law  and 
in  equity,  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceed- 
ings, in  vacation  in  cJiambers,  and  durins 
ll78  ^ 


their  respective  terms  as  they  are  now  or 
may  be  hereafter  held,  to  (I)  adjudge  |>er- 
sons  bankrupt  who  have  hod  their  principal 
place  of  business,  resided,  or  had  their 
domicil  within  their  respective  territorial 
jurisdictions  for  the  preceding  six  months, 
or  the  greater  portion  thereof,  or  who  do  not 
have  their  principal  place  of  business,  re- 
side,  or  have  their  domicil  within  the  United 
States,  but  have  property  within  their  juris- 
dictions, *or  who  have  been  adjudged  bank-[5S8] 
rupta  by  courta  of  competent  jurisdiction 
without  the  United  States  and  have  property 
within  their  jurisdictions;  (2)  allow  claims, 
disallow  claims,  reconsider  allowed  or  dis- 
allowed claims,  and  allow  or  disallow  them 
against  bankrupt  estates;  (3)  appoint  re- 
ceivers or  the  marshals,  upon  application  of 
parties  in  interest,  in  case  the  courta  shall 
find  it  absolutely  necessary  for  the  preserva- 
tion of  estates,  to  take  charge  of  the  property 
of  bankrupta  after  the  filing  of  the  petition 
and  until  it  is  dismissed  or  the  trustee  is 
qualified;  (4)  arraign,  try,  and  punish  bank- 
rupts, ofBcers,  and  other  persons,  and  tho 
agenta,  pflicers,  members  of  the  board  of  di- 
rectors or  trustees,  or  other  similar  control- 
ling bodies  of  corporations,  for  violations  of 
this  act,  in  accordance  with  the  laws  of  pro- 
cedure  of  the  United  States  now  in  force,  or 
such  as  may  be  hereafter  enacted,  regulating 
trials  for  the  alleged  violation  of  laws  of  the 
United  States;  (6)  authorize  the  business 
of  bankrupta  to  be  conducted  for  limited 
periods  by  receivers,  the  marshals,  or  trus- 
tees, if  necessary  in  the  best  interesta  of  the 
estates;  (6)  bring  in  and  substitute  ad- 
ditional  persons  or  parties  in  proceedings  in 
bankruptcy  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy; 

(7)  cause  the  estates  of  bankrupta  to  be  col- 
lected, reduced  to  money,  and  distributed, 
and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwiae  provided; 

(8)  close  estates,  whenever  it  i^tpears  that 
they  have  been  fully  administered,  by  ap- 
proving the  final  accounta  and  discharging 
the  trustees,  and  reopen  them  whenever  it 
appears  they  were  closed  before  being  fully 
administered;  (9)  confirm  or  rejeet  compo- 
sitions between  debtors  and  their  creditor*, 
and  set  aside  compositions  and  reinstate  the 
cases;  (10)  consider  and  confirm,  modify  or 
overrule,  or  return  with  instructions  for  fur- 
ther proceedings,  records  and  findings  certi- 
fied to  them  by  referees;  (11)  determine  all 
claims  of  bankrupta  to  their  exemptions; 
(12)  discharge  or  refuse  to  discharge  bank- 
rupts, and  set  aside  discharges  and  reinstate 
the  cases;  (13)  enforce  obedience  by  bank- 
rupta, officers,  and  other  persons  to  all  law- 
ful orders,  by  fine  or  imprisonment,  or  fine 
and  imprisonment;  (14)  extradite  bank- 
rupta from  their  respective  districta  to  other 
districta;  (16)  make  such  orders,  issue  *sucli[SS9] 
process,  and  enter  such  judgments,  in  ad- 
dition to  those  specifically  provided  for,  aa 

may  be  necessary  for  the  enforcement  of  the 
provisions  of  this  act;  (16)  punish  persona 
lot  contempts  committed  before  referees; 
(17)    pursuant  to  the    recommendation    of 
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creditors,  or  when  they  select  to  recomineiid 
the  appointment  of  trustees,  appoint  trus- 
tees, and,  upon  complaints  of  creditors,  re- 
move trustees  for  cause,  upon  hearings  and 
after  notices  to  them;  (18)  tax  costs,  when- 
ever they  are  allowed  by  law,  and  render 
judgments  therefor  against  the  imsuccessful 
party,  or  the  successful  party  for  cause,  or 
in  part  against  each  of  the  parties,  and 
against  estates,  in  proceedings  in  bank- 
ruptcy; and  (19)  transfer  cases  to  other 
courts  of  bankruptcy.  Nothing  in  this  sec- 
tion contained  shall  be  construed  to  deprive 
a  court  of  bankruptcy  of  any  power  it  would 
possess  were  certain  specific  powers  not  here- 
in enumerated."  30  Stat  at  L.  645,  chap. 
641. 

"Sec.  23.  Jurisdiction  of  United  States 
and  State  Courts.— a.  The  United  States 
eircuit  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  dis- 
tinguished from  proceedings  in  bankruptcy, 
between  trustees,  as  such,  and  adverse  claim- 
ants, concerning  the  property  acquired  or 
claimed  by  the  trustees,  in  the  same  manner 
and  to  the  same  extent  only  as  though  bank- 
ruptcy proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  the 
bankrupts  and  such  adverse  claimants. 

"b.  Suits  by  the  trustee  shall  only  bo 
brought  or  prosecuted  in  the  courts  where 
the  ^nkrupt  whose  estate  is  being  adminis- 
tered by  such  trustee  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy 
had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant. 

"c.  The  United  States  circuit  courts  shall 
have  concurrent  jurisdiction  with  the  courts 
at  bankruptcy,  within  their  respective  ter- 
ritorial limiU,  of  the  offenses  enumerated  in 
thU  act."    30  Stat  at  L.  652,  chap.  541. 

The  question  of  the  effect  of  these  two  sec- 
tions, considering  the  language  of  each  and 
their  rdation  to  one  another,  may  be  best  ap- 
proached by  first  referring  to  the  terms  and 
to  the  judicial  construction  of  the  bankrupt 
[530]act  of  March  2,  1867,  chap.  176,  *  which  was 
substantially  re-enacted  in  the  Revised  Stat- 
utes, and  afterwards  repealed;  and  by  then 
comparing  the  provisions  of  tiiat  act,  as  so 
construed,  with  those  of  the  existing  act. 

In  the  act  of  1867  the  provisions  as  to  the 
jurisdiction  of  proceedings  in  bankruptcy, 
and  as  to  the  original  jurisdiction  of  actions 
at  law  and  suits  in  equity,  were  as  follows: 

Sec.  1.  "That  the  several  district  courta 
of  the  United  States  be,  and  they  hereby  are, 
constituted  courta  of  bankruptcy,  and  tiiey 
shall  have  original  jurisdiction  in  their  re- 
spective districta  in  all  matters  and  proceed- 
ings in  bankruptcy,  and  they  are  hereby  au- 
thorized to  hear  and  adjudicate  upon  the 
same  according  to  the  provisions  of  this  act 
The  said  courts  shall  be  always  open  for  the 
transaction  of  business  under  this  act,  and 
the  powers  and  jurisdiction  hereby  granted 
and  conferred  shall  be  exercised  as  well  in 
vacation  as  in  tarm  time,  and  a  judge  sitting 
at  chambers  shall  have  the  same  powers  and 
jurisdiction,  including  the  power  of  keeping 
order  and  of  punishing  any  contempt  of  his 
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authority,  as  when  sitting  in  court  Aad 
the  jurisdiction  hereby  conferred  shall  ex- 
tend to  all  cases  and  controversies  arising 
between  the  bankrupt  and  any  creditor  or 
creditors  who  sliall  claim  any  debt  or  demand 
under  the  bankruptcy;  to  the  collection  of  all 
the  assets  of  the  bankrupt;  to  the  ascertain- 
ment and  liquidation  of  Uie  liens  and  other 
specific  claims  thereon;  to  the  adjustment 
of  the  various  priorities  and  conflicting  in- 
taresta  of  all  parties,  and  to  the  marshaling 
and  disposition  of  the  different  funds  and  as- 
seta,  so  as  to  secure  the  righto  of  all  parties 
and  due  distribution  of  the  asseta  among  all 
the  creditors;  and  to  all  acta,  mattars,  and 
things  to  be  done  under  and  in  virtue  of  the 
bankruptcy,  until  the  final  distribution  and 
settlement  of  the  estate  of  the  bankrupt,  and 
the  dose  of  the  proceedings  in  bankruptey." 
14  Stat  at  L.  617;  Rev.  Stat  {{  563,  711, 
4972,  4973. 

"Sec.  2.  That  the  several  eircuit  courta  of 
the  United  States,  within  and  for  the  dis- 
tricta where  the  proceedings  in  bankruptcy 
shall  be  pending,  shall  have  a  general  super- 
intendence and  jurisdiction  of  all  cases  and 
questions  arising  under  this  act;  and,  ex- 
cept when  special  provision  is  otherwise 
made,  may,  upon  bill,  petition,  or  other  prop- 
er process  of  any  party  aggrieved,  *hear  and[581] 
determine  the  case  in  a  court  of  equity.  The 
powers  and  jurisdiction  hereby  granteil  may 
be  exercised  either  by  said  court  or  by  any 
justice  thereof  in  term  time  or  vacation. 
Said  circuit  courta  shall  also  have  concur- 
rent jurisdiction  with  the  district  courta  of 
the  same  district  of  all  siiita  at  law  or  in 
equity  which  may  or  shall  be  brought  by  the 
assignee  in  bankruptey  against  any  person 
claiming  an  adverse  interest,  or  by  such  per- 
son against  such  assignee,  touching  any 
property  or  righta  of  property  of  said  bank- 
rupt transferaihle  to  or  vested  in  such  as- 
signee." 14  Stat  at  L.  618;  Rev.  Stat  S! 
4979  4986. 

In  Lathrop  v.  Drake  (1876)  91  U.  S.  516, 
23  L.  ed.  414,  the  jurisdiction  conferred  on 
the  district  courts  and  the  circuit  courta  of 
the  United  States  by  the  bankrupt  act  of 
1867  was  defined  by  this  court  speaking  by 
Mr.  Justice  Bradley,  as  consisting  of  "two 
distinct  classes:  First,  jurisdiction,  as  a 
court  of  bankruptey,  over  the  proceedings 
in  bankruptcy  initated  by  the  petition,  and 
ending  in  the  distribution  of  asseta  amongst 
the  creditors,  and  the  discharge  or  refusal  of 
a  discharge  of  the  bankrupt;  secondly,  juris- 
diction, as  an  ordinary  court,  of  suits  at  law 
or  in  equity  brought  by  or  against  the  as- 
signee in  reference  to  alleged  property  of  the 
bankrupt,  or  to  claims  alleged  to  be  due 
from  or  to  him."  And  the  jurisdiction  of  the 
district  and  circuit  courta  over  suita  to  re- 
cover asseta  of  the  bankrupt  from  a  stranger 
to  the  proceedings  in  bankruptcy,  brought  by 
the  assignee  in  a  district  other  than  that  in 
which  the  decree  in  bankruptey  had  been 
made,  was  upheld,  not  under  the  provisions 
of  S  1  of  that  act  giving  to  the  district  court 
original  jurisdiction  of  proceedings  in  bank- 
ruptcy, and  of  {  2,  giving  to  the  circuit  court 
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BuperWsoiy  jurisdiction  over  such  proceed- 
ings ;  but  wholly  under  the  distinct  clause  of 
I  2,  which  gave  to  those  two  courts  concur- 
rent  jurisdiction  of  all  suits,  at  law  or  in 
equity,  brought  "by  the  assignee  in  bank- 
ruptcy against  any  person  claiming  an  ad- 
verse interest,  or  by  such  person  against  such 
assignee,  touching  any  property  or  rights  of 
property  of  said  bankrupt  transferable  to  or 
vested  in  such  assignee." 

In  an  earlier  case  it  had  been  observed 
by  Mr.  Justice  Clifford,  delivering  a  judg- 
ment of  this  court  dismissing  an  appeal  from 

[S88]*a  decree  of  the  circuit  court  in  the  exercise 
of  its  supervisory  jurisdiction  in  bankruptcy, 
that  the  jurisdiction  conferred  by  the  later 
clause  was  "other  and  different  from  the 
Special  jurisdiction  and  superintendence  de- 
scribed in  the  first  clause  of  the  section;" 
was  "of  the  same  character  as  that  conferred 
upon  the  circuit  courts  by  the  11  th  section 
of  the  judiciary  act"  of  1789,  and  was  "the 
regular  jurisdiction  between  party  and  party, 
as  described  in  the  judiciary  act  and  the 
third  article  of  the  Constitution."  Morgan 
V.  ThomhUl  (1870)  11  Wall.  05,  70,  80,  20 
L.  ed.  CO.  03,  04. 

It  was  also  repeatedly  held  by  this  court 
that  the  right  of  an  assignee  in  bankruptcy 
to  assert  a  title  in  property  transferred  by 
the  bankrupt  before  the  bankruptcy  to  a 
third  person  who  now  claimed  it  adversely 
to  the  assignee  could  only  be  enforced  by  a 
plenary  suit  at  law  or  in  equity,  under  the 
2d  section  of  the  act  of  1807;  and  not  by 
summary  proceedings  under  the  1st  section 
thereof,  notwithstanding  the  declaration  in 
that  section  that  the  jurisdiction  in  bank- 
ruptcy should  extend  "to  the  collection  of  all 
the  as-tets  of  the  bankrupt,"  and  "to  all  acts, 
matters,  and  things  to  be  done  under  and 
in  virtue  of  the  bankruptcy"  until  tue  close 
of  the  proceedings  in  bankruptey.  Smith 
V.  Mason  (1S71)  14  Wall.  410,  20  L.  ed.  748; 
Uarihall  v.  Knox  (1872)  10  Wall.  551,  567, 
21  L.  ed.  481,  484;  Eystcr  v.  Gaff  (1875)  91 
U.  S.  621,  52.'5,  23  L.  ed.  403,  405. 

The  jurisdiction  of  the  courts  of  the 
United  States  over  all  matters  and  proceed- 
ings in  bankruptcy,  as  distinguished  from 
independent  suits  at  law  or  in  equity,  was  of 
course  exclusive.  But  it  was  well  settled 
that  the  jurisdiction  of  such  suits,  conferred 
by  the  2d  section  of  the  act  of  1807  upon  the 
circuit  and  district  courts  of  the  United 
States  for  the  benefit  of  an  assignee  in  bank- 
ruptcy, was  concurrent  with  that  of  the 
state  courts.  In  Eyster  v.  Oaff,  just  cited, 
this  court,  speaking  by  Mr.  Justice  Miller, 
said :  "The  opinion  seems  to  have  been  quite 
prevalent  in  many  quarters  at  one  time,  that, 
the  moment  a  man  is  declared  bankrupt,  the 
district  court  which  has  so  adjudged  draws 
to  itself  by  that  act  not  only  all  control  of 
the  bankrupt's  property  and  credits,  but  that 
no  one  can  litigate  with  the  assignee  con- 
tested rights  in  any  other  court,  except  in 
so  far  as  the  circuit  courts  have  concurrent 

(SS3]jurisdiction,  and  'that  other  courts  can  pro- 
ceed no  further  in  suits  of  which  they  had 
at  that  time  full  cognizance;  and  it  was  a' 
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prevalent  practice  to  bring  any  person  wh» 
contested  with  the  assignee  any  matter  g^ow* 
ing  out  of  disputed  righte  of  property  or  of 
contracts,  into  the  bankrupt  court  by  the 
service  of  a  rule  to  show  cause,  and  to  dis- 
pose of  their  righte  in  a  summary  way.  This 
court  has  steadily  set  its  face  against  this 
viewv  The  debtor  of  a  bankrupt,  or  the  man 
who  contests  the  right  to  real  or  personal 
property  with  him,  loses  none  of  those  righte 
by  the  bankruptey  of  his  adversary.  The 
same  courts  remain  open  to  him  in  such  con- 
tests, and  the  statute  has  not  devested  those 
courts  of  jurisdiction  in  such  actions.  If 
it  has  for  certain  classes  of  actions  conferred 
a  jurisdiction  for  the  benefit  of  the  assignee 
in  the  circuit  and  district  courts  of  the 
United  States,  it  is  concurrent  with  and  does 
not  devest  that  of  the  stete  courte." 

Under  the  act  of  1807,  then,  the  distine- 
tion  between  proceedings  in  bankruptey, 
properly  so  called,  and  independent  suite,  at 
law  or  in  equity,  between  the  assignee  in 
bankruptcy  and  an  adverse  claimant,  was 
distinctly  recognized  and  emphatically  de- 
clared. Jurisdiction  of  such  suite  was  con- 
ferred upon  the  district  courte  and  circuit 
courts  of  the  United  Stetes  by  the  express 
provision  to  that  effect  in  }  2  of  that  act, 
and  was  not  derived  from  the  other  provi- 
sions of  g§  1  and  2,  conferring  jurisdiction  of 
proceedings  in  bankruptey.  And  the  juris- 
diction of  suits  between  assignees  and  ad- 
verse claimante,  so  conferred  on  the  circuit 
and  district  courte  of  the  United  Stetes,  did 
not  devest  or  impair  the  jurisdiction  of  the 
state  courte  over  like  cases. 

The  decisions  of  this  ootirt  under  the 
earlier  bankrupt  act  of  August  10,  1841, 
chap.  9.  are  very  few  in  number,  and  afford 
little  aid  in  the  decision  of  the  present  case. 
The  one  most  often  cited  in  favor  of  main- 
teining  such  a  suit  as  this  under  the  existing 
law  is  Kx  parte  City  Bank  ( Ea  parte  Ohrie- 
ty)  (1846)  3  How.  292,  11  L  ed.  603.  But 
§  S  of  the  act  of  1841  conteined  the  provision 
(afterwards  embodied  in  8  2  of  the  act  of 
1867,  and  above  quoted)  conferring  on  the 
circuit  courteconcurrent  jurisdiction  with  the 
district  courte  of  suits,  at  law  or  in  equity, 
between  assignees  in  bankruptey  and  adverse 
claimante  of  property  of  the  bankrupt.  *6[S34] 
Stat,  at  L.  446.  And  Mr.  Justice  Stoiy  in 
City  Bank's  Case  ( Christy's  Case)  consider- 
ably relied  on  that  provision.  3  How.  314,  II 
L.  ed.  613.  Moreover,  the  only  point  neces- 
sary to  the  decision  of  that  case  was  that 
this  court  hod  no  power  to  issue  a  writ  of 
prohibition  to  the  district  court  sitting  in 
bankruptey;  much  of  Mr.  Justice  Story's 
opinion  in  favor  of  extending  the  jurisdic- 
tion of  that  court  at  the  exp'ense  of  the  state 
courte  is  contrary  to  the  subsequent  adjudi- 
cation of  this  court  in  Peck  v.  Jenness 
(1849)  7  How.  612,  12  L.  ed.  841,  and  in  a 
still  later  case  this  court,  speaking  by  Mr. 
Justice  Curtis,  said  that  the  two  former  cases 
"are  an  illustration  of  the  rule  that  any  opin- 
ion given  here  or  elsewhere  cannot  be  relied 
on  08  a  binding  authority,  unless  the  case 
called  for  ite  expression."     Carroll  v.  Oar- 
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roll  (186S)  1«  How.  %76,  287,  14  L.  ed.  «36. 
MI. 

We  now  reenr  to  the  provisions  of  the  act 
of  1898.  This  act  has  the  somewhat  un- 
nsual  featore  of  inserting  at  the  head  of 
each  section  a  separate  title  indicating  its 
suhject-matter. 

Section  2  of  this  act  is  entitled  "Creation 
of  Courts  of  Bankruptcy  and  their  Jurisdio- 
tion,"  takes  the  place  of  |  1  of  the  act  of 
1867,  and  hardlv  differs  from  that  section, 
except  in  the  following  particulars : 

First  It  b^^  by  describing  the  juris- 
diction conferred  on  "the  oourto  of  bank- 
mptoy"  as  "such  jurisdiction,  at  law  and  in 
equity,  as  will  enable  them  to  exercise  origi- 
nal jurisdiction  in  bankruptcy  proceedings;" 
and  it  ends  by  declaring  that  "nothing  in 
this  section  contained  shall  be  oonstruM  to 
deprive  a  court  of  bankruptcy  of  any  power 
H  would  possess  were  certain  specific  powers 
not  herein  enumerated." 

Second.  It  specifies  in  greater  detail  mat- 
ters which  are,  in  the  strictest  sense,  proceed- 
ings in  bankruptcy. 

Third.  It  includes,  among  the  powers  spe- 
cifically conferred  on  the  courts  of  bank- 
ruptcy, those  to  "(4)  arraign,  try,  and  pun- 
ish bankrupts,  officers,  and  other  persons, 
and  the  agents,  officers,  members  of  the  \xMTi 
of  directors  or  trustees,  or  other  similar  con- 
trolling bodies  of  corporations,  for  viola- 
tions of  this  act,  in  accordance  with  the  laws 
of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted, 
regulating  trials  for  the  alleged  violation  of 
laws  of  the  United  States;"  "(6)  bring  in 
and  substitute  additional  persons  or  p<u-tiee 
(S85]in  'proceedings  in  bankruptcy,  when  neces- 
sary for  the  complete  determination  of  a  mat- 
ter in  controversy;  (7)  cause  the  estates  of 
bankmpto  to  be  collected,  reduced  to  money, 
and  distributed,  and  determine  controversies 
in  relation  thereto,  except  as  herein  other- 
wise provided ; "  and  "(15)  make  such  orders, 
issue  such  process,  and  enter  such  judgmento, 
in  addition  to  those  specifically  provided  for, 
as  may  be  necessary  for  the  enforcement  of 
the  provisions  of  this  act." 

The  general  provisions  at  the  beginning 
and  end  of  this  section  mention  "courts  of 
bankrupt<^'  and  "bankruptcy  proceedings." 

Proceedings  in  bankruptey  generally  are 
in  the  nature  of  proceedings  in  equity;  and 
the  words  "at  law,"  in  the  opening  sentence 
conferring  on  the  courts  of  bankruptcy  "such 
jurisdiction,  at  law  and  in  equity,  as  will  en- 
able them  to  exercise  original  jurisdiction  in 
bankruptey  proceedings,  may  have  been  in- 
serted to  meet  clause  4,  authorizing  the  trial 
and  punishment  of  offenses,  the  jurisdiction 
over  which  must  necessarily  be  at  law,  and 
not  in  equity. 

The  section  nowhere  mentions  civil  actions 
at  law,  or  plenary  suits  in  equity.  And  no 
intention  to  vest  the  courts  of  bankruptcy 
with  jurisdiction  to  entertain  such  actions 
and  suite  can  reasonably  be  inferred  from  the 
grant  of  the  incidental  powers,  in  clause  6, 
to  bring  in  and  substitute  additional  parties 
"in  proceedings  in  bankruptcy,"  and,  in 
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clause  16,  to  make  orders,  issue  process,  and 
enter  judgmente  "necessary  for  the  enforce- 
ment  of  the  provisions  of  this  act." 

The  chief  reliance  of  the  appellant  is  upon 
dause  7.  But  this  clause,  in  so  far  as  it 
spealcs  of  the  collection,  conversion  into 
money,  and  distribution  of  the  bankrupt's 
estate,  is  no  broader  than  the  corresponding 
provisions  of  {  1  of  the  act  of  1867;  and  in 
that  respect,  as  well  as  in  respect  to  the  fur- 
ther provision  authorizing  the  court  of  bank- 
ruptcy to  "determine  controversies  in  rela- 
tion thereto,"  it  is  controlled  and  limited  b» 
the  concluding  words  of  the  clause,  "exc<>^. 
as  herein  otherwise  provided." 

These  words  "herein  otherwise  pro7i<'.<9d' 
evidenUy  refer  to  {  23  of  the  act,  t]i>>  irtiakval 
scope  and  object  of  which,  as  'indiCattHi  by(B9S] 
ite  title,  are  to  define  the  "Jiir.suiktion  of 
United  States  and  State  Courte"  i.i  the  prem- 
ises. The  first  and  second  o'yjses  are  the 
only  ones  relating  to  civil  v'.aous  and  suite 
at  law  or  in  equity. 

The  1st  clause  provider  '..h<it  "the  United 
States  circuit  courta  ehuU  have  jurisdiction 
of  all  controversies  %c  laA  and  in  equity,  as 
distinguished  from  {troceedings  in  bank- 
ruptcy" (thus  cln>rly  recognizing  the  es- 
sential iitlerenM  oetween  procMdings  in 
bankruptcy,  oi<  due  one  hand,  and  suite  at 
law  or  in  equity,  on  the  other),  "between 
trustees  as  nuch  and  adverse  claimanta,  con- 
cerning thr  property  acquired  or  claimed  by 
the  trustee*,"  restricting  that  jurisdiction, 
however,  by  the  further  words,  "in  the  same 
manner  and  to  the  same  extent  only  as 
though  bankruptey  proceedings  had  not  beat 
instituted  and  such  controversies  had  been 
between  the  bankmpto  and  such  adverse 
claimanta."  This  clause,  while  relating  to 
the  circuit  oourto  only,  and  not  to  the  dis- 
trict courta  of  the  United  States,  indicates 
the  intention  of  Congress  that  the  ascertain- 
ment, as  between  the  trustee  in  bankruptcy 
and  a  stranger  to  the  bankruptcy  proosed- 
ings,  of  the  question  whether  certain  prop- 
erty claimed  by  the  trustee  does  or  does  not 
form  part  of  the  estate  to  be  administered  in 
bankruptcy,  shall  not  be  brought  within  the 
jurisdiction  of  the  national  oourto  solely  be- 
cause the  righta  of  the  bankrupt  and  of  hi* 
creditors  have  been  transferred  to  the  trus- 
tee in  bankruptcy. 

But  the  2d  clause  applies  both  to  the  dis- 
trict courta  and  to  the  circuit  courts  of  the 
United  States,  as  well  as  to  the  state  oourta. 
This  appears,  not  only  bv  tiie  clear  words  of 
the  title  of  the  section,  but  also  by  the  use, 
in  this  clause,  of  the  greneral  words,  "the 
courta,"  as  contrasted  with  the  specific 
words,  "the  United  States  circuit  courta," 
in  the  1st  and  in  the  3d  clauses. 

The  2d  clause  positively  directa  that 
"suite  by  the  trustee  shall  only  be  brought 
OT  prosecuted  in  the  courta  where  the  l>ank- 
rupt  whose  estate  is  being  administered  by 
such  trustee  might  have  brought  or  prose- 
cuted them  if  proceedings  in  bankruptey  had 
not  t>cen  instituted,  unless  by  consent  of  the 
proposed  defendant." 

'Had  there  been  no  bankruptcy  proceedings[5871 

1181 


Digitized  by 


Google 


587-580 


BUPBEUE  CotTBT  OF  THE  UNITED  STATES. 


Oct.  TsBif. 


the  bankrupt  might  have  brought  suit  in  any 
state  court  of  competent  jurisdiction;  or,  if 
there  was  a  sufiScient  jurisdictional  amount 
and  the  requisite  diversity  of  citizenship  ex- 
isted, or  the  case  arose  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States, 
he  could  have  brought  suit  in  the  circuit 
court  of  the  United  States.  Act  of  August 
13,  1888,  chap.  860  (25  Stat,  at  L.  434).  He 
could  not  have  sued  in  a  district  court  of  the 
United  States,  because  such  a  court  has  no 
jurisdiction  of  suits  at  law  or  in  equity  be- 
■  tween  private  parties,  except  where,  by  spe- 
cial provision  of  an  act  of  Congress,  a  dis- 
trict court  has  the  powers  of  a  circuit  court, 
or  is  given  jurisdiction  of  a  particular  class 
of  civil  suits. 

It  was  argued  for  the  appellant  that  the 
olause  cannot  apply  to  a  case  like  the  pres- 
ent one,  because  the  bankrupt  could  not  have 
brought  a  suit  to  set  aside  a  conveyance 
made  by  himself  in  fraud  of  bis  creditors. 
But  the  clause  concerns  the  jurisdiction  only, 
and  not  the  merits,  of  a  case;  the  forum  in 
which  a  case  may  be  tried,  and  not  the  way 
in  which  it  must  be  decided ;  the  right  to  de- 
cide the  case,  and  not  the  principles  which 
must  govern  the  decision.  The  bankrupt 
himself  could  have  brought  a  suit  to  recover 
property  which  he  claimed  as  his  own, 
against  one  asserting  an  adverse  title  in  it; 
and  the  incapacity  of  the  bankrupt  to  set 
aside  his  own  fraudulent  conveyance  is  a 
matter  affecting  the  merits  of  such  an  action, 
and  not  the  jurisdiction  of  the  court  to  en- 
tertain and  determine  it. 

The  bankrupt  acts  of  18(i7  and  1841,  as 
has  been  seen,  each  contained  a  provision  con- 
ferring in  the  clearest  terms  on  the  circuit 
and  district  courts  of  the  United  States  con- 
current jurisdiction  of  suits  at  law  or  in 
equity  between  the  assignee  in  bankruptcy 
and  an  adverse  claimant  of  property  of  the 
bankrupt.  We  find  it  impossible  to  infer 
that  when  Congress,  in  framing  the  act  of 
1898,  entirely  omittnl  any  similar  provision, 
and  substituted  the  restricted  provisions  of 
§  23,  it  intended  that  either  of  those  courts 
should  retain  the  jurisdiction  which  it  had 
under  the  obsolete  provision  of  the  earlier 
acts. 

On  the  contrary.  Congress,  by  the  2d  clause 
(888]of  i  23  *of  the  present  bankrupt  act,  appears 
to  this  court  to  have  clearly  manifested  its 
intention  that  controversies,  not  staictly  or 
properly  part  of  the  proceedings  in  Iwnk- 
ruptcy,  but  independent  suits  brought  by  the 
trustee  in  bankruptcy  to  assert  a  title  to 
money  or  property  as  assets  of  the  bankrupt 
against  strangers  to  those  proceedings, 
should  not  come  within  the  jurisdiction  of 
the  district  courts  of  the  United  States, 
"unless  by  consent  of  the  proposed  defend- 
ant," of  which  there  is  no  pretense  in  this 
ease. 

One  object  in  inserting  this  clause  in  the 
act  may  wdl  have  been  to  leave  such  contro- 
versies to  be  tried  and  determined,  for  the 
most  part,  in  the  local  courts  of  the  state,  to 
the  greater  economy  and  convenience  of  lit- 
igants and  witnesses.  See  8ho»hone  Jftn. 
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Co.  V.  Rutter,  177  U.  S.  605,  611,  513,  omU, 
865,  866,  867,  20  Sup.  Ct.  Rep.  726. 

Two  or  three  minor  provisions  of  the  bank- 
rupt act  of  1808,  sometimes  supposed  to  be 
inconsistent  with  this  conclusion,  may  be 
briefly  noticed. 

Section  26  provides  that  the  trustee  may, 
pursuant  to  the  direction  of  the  court  of 
bankruptcy,  submit  to  arbitration  any  con- 
troversy arising  in  the  settlement  of  the  es- 
tate, and  that  the  award  of  the  arbitrators 
"may  be  filed  in  court,"  evidently  meaning 
the  court  of  bankruptey.  But  no  such  arbi- 
tration could  be  had  without  the  consent  of 
the  adverse  party  to  the  controversy  in  que«- 
tion. 

The  powers  conferred  on  the  courts  of 
bankruptcy  by  clause  3  of  {  2,  and  by  i  69, 
after  the  filing  of  a  petition  in  bankruptcy, 
and  in  case  it  is  necessary  for  the  preserva- 
tion of  property  of  the  bankrupt,  to  author- 
ize receivers  or  the  marshals  to  take  charge 
of  it  until  a  trustee  is  appointed,  can  hardly 
be  considered  as  authorizing  the  forcible 
seizure  of  such  property  in  the  possession  of 
an  adverse  claimant,  and  have  no  bearing 
upon  the  question  in  what  courts  the  trustee 
may  sue  him. 

The  sui>ervisory  jurisdiction  over  proceed- 
ings in  bankruptcy,  conferred  by  the  act  of 
18(17  upon  the  circuit  courts  of  the  United 
States,  and  by  the  existing  act  upon  the  cir- 
cuit courts  of  appeals,  does  not  affect  tliia 
case.     30  Stat  at  L.  553.  chap.  641. 

For  the  reasons  above  stated,  we  are  of 
opinion  that  the  questions  of  jurisdiction 
certified  by  the  district  judge  should  t>e  an- 
swered as  follows: 

*"lst.  The  provisions  of  the  2d  clause  of  9[8S*1 
23  of  the  banlcTupt  act  of  1898  control  and 
limit  the  jurisdiction  of  all  courts,  including 
the  several  district  courts  of  tiie  United 
States,  over  suits  brought  by  trustees  in 
bankruptey  to  recover  or  collect  debts  due 
from  third  parties,  or  to  set  aside  transfers 
of  property  to  third  parties,  alleged  to  be 
fraudulent  as  against  creditors,  including 
payments  in  money  or  property  to  preferred 
creditors. 

"2d.  The  district  court  of  the  United 
States  can,  by  the  proposed  defendante'  eon- 
sent,  but  not  otherwise,  entertain  jurisdie- 
tion  over  suite  brought  by  trustees  in  bank- 
ruptey to  set  aside  fraudulent  transfers  of 
money  or  property,  made  by  the  bankrupt  to 
third  parties  before  the  institution  of  th« 
proceedings  in  bankruptcy. 

"3d.  The  district  court  for  the  northern 
district  of  Iowa  cannot  take  jurisdiction  OTor 
this  suit  as  it  now  stands  on  the  record." 

The  result  is  that  the  deeree  of  the  Dietrit* 
Court,  diamisting  the  btU  for  icon*  of  jurit' 
diction,  mutt  ie  affirmed. 


8.  DUFFEELD  MITCHELL,  Plff.  in  Brr^ 

V. 

JOHN  C.  McCLURE  et  al 

(See  8.  C.  Reporter's  ed.  689,  540.) 

Batihrupteif — ^/urMdtotion  of  dietriet  eomrl 
over  suit  to  recover  ataete. 
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[No.  237.] 


Submitted  April  H,  1900.    Decided  May  t8, 
1900. 

IK  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
Pennsylvania  to  review  a  judgment  in  favor 
of  defendants  in  a  proceeding  to  recover 
property  alleged  to  have  been  conveyed  by 
the  bankrupt  in  fraudulent  preference  of 
creditors.    Af/irmed. 

.See  same  case  below,  91  Fed.  Ref.  621. 

Tlic  facts  are  stated  in  the  opinion. 

Messrs.  S.  Dnffield  Mltehell  and 
Thomas  Patteraon  submitted  the  cause 
for  plaintiff  in  error. 

ilr.  Jobn  S.  Fergiuoa  submitted  the 
(.■ause  for  defendants  in  error. 

[S40]  'Mr.  Justice  Gray  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  replevin  in  the  dis- 
trict court  of  the  United  States  for  the  west- 
ern district  of  Pennsylvania  by  a  trustee  In 
bankruptcy,  appointed  by  that  court,  a  dti- 
sen  of  Pennsylvania,  to  recover  a  stock  of 
goods,  of  the  value  of  $2,600,  in  the  posses- 
sion of  the  defendants,  citizens  of  Pennsyl- 
vania and  residents  of  that  district,  and  al- 
lied to  have  been  conveyed  to  them  by  the 
bankrupt,  within  four  months  before  the  in- 
stitution of  praceedings  in  bankruptcy,  in 
fraud  of  the  bankrupt  act  of  1898  and  of  the 
creditors  of  the  bankrupt.  The  district  court, 
on  motion  of  the  defendant,  held  that  it  had 
no  jurisdiction  to  entertain  such  an  action, 
and  therefore  ordered  it  to  be  abated.  91 
Fed.  Rap.  621.  The  plaintiff  sued  out  a  writ 
of  error  from  this  court,  and  the  district 
judge  certified  that  the  question  of  jurisdic- 
tion was  the  sole  question  in  issue. 

For  the  reason  stated  in  Barde*  v.  First 
Vat.  Uanak,  178  U.  S.  524,  ante,  1175,  20 
Sup.  Ct.  Rep.  1000,  just  decided,  the  judg- 
ment is  affirmed. 


[641]  'W.  A.   HICKS,  Trustee  in  Bankruptcy, 
Appt., 

V. 

Bertha  KNOST. 

(See  8.  C.  Reporter's  ed.  Ml.  642.) 

Bankruptcy — jurisdiction  of  district  court 
to  collect  assets. 

[No.  512.] 

Buhtnitted  May  H,  1900.    Decided  May  28, 
1000. 

nUESTIONS  CEHTIFIED  by  the  United 
V{,  State*  Circuit  Court  of  Appeals  for  the 
Si.xth  Circuit  as  to  the  jurisdiction  of  the 
District  Court  in  proceedings  to  recover 
money  alleged  to  have  been  paid  by  the 
bankrupt  in  fraudulent  preference  of  the 
creditors.  Answer  returned  that  the  court 
had  no  jurisdiction. 

Mr.  Charles    M.    Peek    submitted  the 
cause  for  appellant. 
178  V.  S. 


Mr.  Frederick  Hertensteln  submitted 
the  cause  for  appellee. 

*Mr.  Justice  Gray  delivered  the  opinion  of[S41] 
the  court: 

This  was  a  bill  in  equity  in  the  district 
court  of  the  United  States  for  the  southern 
district  of  Ohio  by  a  trustee  in  bankruptcy 
appointed  by  that  court,  against  a  creditor 
of  the  bankrupts,  to  recover  money  to  the 
amount  of  $2,780,  paid  by  the  bankrupts  to 
the  defendant,  with  intent  to  prefer  the  de- 
fendant and  to  defraud  the  creditors  of  the 
bankrupts,  within  four  months  before  the  in- 
stitution of  the  proceedings  in  bankruptcy. 
Both  parties  were  citizens  of  Ohio  and  resi- 
dents of  that  district.  The  district  court 
dismissed  the  bill  for  want  of  jurisdiction. 
94  Fed.  Rep.  625.  The  plaintiff  appealed  to 
the  circuit  court  of  appeals  for  the  sixth  cir- 
cuit, which  certified  to  this  court  the  fol- 
lowing question: 

"Has  a  district  court  of  the  United  States 
jurisdiction  to  entertain  a  bill  in  equity  filed 
by  a  trustee  in  bankruptcy  appointed  b7  it» 
against  a  fraudulent  grantee  or  transferee 
of  the  bankrupt  resident  in  fts  district,  to 
recover  the  property  belonging  *to  the  eBtate[S49] 
of  the  bankrupt,  and  by  him  fraudulently 
conveyed  to  defendant?" 

For  the  reasons  stated  in  Bardes  v.  First 
Nat.  Bank,  178  U.  S.  624,  ante,  1176,  20  Sup. 
Ct.  Rep.  1000,  just  decided,  the  answer 
to  this  question  must  be  that  the  district 
court  has  such  jurisdiction  by  the  consent  of 
the  proposed  defendant,  but  not  otherwise. 

Ordered  accordingly. 


CHARLES  M.  WHITE.  John  C.  Thompson, 
and  Henry  Eckstein, 

V. 

AUGUST  T.  SCHLOERB.  Eugene  B.  Schicke- 
dantz,  and  Henry  Roewitz,  Trustee. 

(See  S.  C.  Reporter's  ed.  542-648.) 

Bankruptcy — summary  jurisdiction  of  dis- 
trict court  to  compel  return  of  property 
taken  under  state  law. 

1.  Goods  Id  actnal  possession  of  a  bankrupt  at 
the  time  of  bis  adjudication  as  roch,  and  at 
tbe  time  of  the  reference  of  tbe  case  to  a 
referee,  who  directs  them  to  be  locked  In  a 
store,  are  In  custody  of  tbe  United  States 
court,  from  which  the;  cannot  be  taken 
upon  any  process  from  a  state  court. 

2.  After  an  adjudication  In  bankruptcy  an  ac- 
tion of  replevin  In  a  state  court  cannot  be 
commeuced  and  maintained  against  the  bank- 
rupt to  recover  property  In  the  possession 
of  and  claimed  by  the  bankrupt  at  the  time 
of  that  adjudication,  and  In  the  possession  of 
a  referee  In  baokmptey  at  the  time  when 
the  action  of  replevin  Is  begun. 


Note. — At  to  conflict  of  furisdiotion  between 
Frderal  and  ttate  courts — see  Loolsvllle  Trust 
Co.  V.  Cincinnati.  22  C.  C.  A.  366,  and  note. 
And  see  note  to  J.  I.  Case  Plow  Works  v.  Finks, 
26  C.  C.  A.  50. 

As  to  JurUdlction  as  affected  by  possession 
of  the  subject-matter — see  Adams  v.  Mercantile 
Trust  Co.  15  C.  C.  A.  0,  and  note. 
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>.  A  Jodfe  of  a  United  Stetei  baakraptey  eoart 
bu  autborttr  to  compel  pertons  who  luTa 
forcibly  and  onlawfulljr  aelied  and  taken  ont 
of  the  Jodicial  euatodjr  of  tbat  eoart  prop- 
arty  wblcb  bad  lawfnlly  eome  Into  its  poaaea- 
alon  aa  part  of  tbe  bankrupt'a  property,  to 
reatore  tbat  property  to  ita  cnatody  by  aom- 
mary  proceeding 

[No.  630.] 

Bulmitted  AprU  26, 1900.    Decided  Jfay  t8, 
1900. 

aUESTIONS  CERTIFIED  by  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  for  the  opinion  of  the  Su- 
preme Court  as  to  the  jurisdiction  of  the 
District  Court  to  compel  return  of  property 
taken  under  state  replevin  laws.  Answers 
returned  upholding  jurisdiction. 

Statement  by  Mr.  Justice  Ormft 
(S4S]  'This  was  a  petition  in  equity  to  the  cir- 
cuit court  of  appeals  for  the  seventh  circuit, 
under  the  jurisdiction  conferred  upon  that 
court  by  the  2d  clause  of  {  24  of  the  bank- 
rupt act  of  July  1,  1898,  chap.  541,  to  super- 
intend and  revise  in  matter  of  law  the  pro- 
ceedings in  bankruptcy  of  the  district  courts 
of  the  United  States  in  that  circuit.  30 
Stat,  at  L.  663.  The  circuit  court  of  appeals 
certified  to  this  court  the  following  state- 
ment of  the  case  and  questions  of  law: 

"On  September  13,  1899,  August  T. 
Schloerb  and  Eugene  B.  Schickedantz,  who 
were  respectively  residents  and  inhabitants 
of  the  eastern  district  of  Wisconsin,  and  who 
were  copartners  in  trade  in  the  said  district, 
filed  their  voluntary  petition  in  bankruptcy 
in  the  district  court  of  the  United  States  for 
that  district  On  the  same  day  they  were 
(MSJduly  adjudged  'bankrupt  by  that  court,  and 
the  matter  referred  to  a  referee  in  bankrupt- 
cy for  further  proceedings  according  to  law. 
They  had  at  that  date  a  stock  of  goods  con- 
tained in  a  store,  the  entrance  to  which  was 
locked  by  the  direction  of  the  referee. 

"Thereafter,  on  September  21, 1899,  James 
Cogan  and  Bernard  Cogan,  who  were  copart- 
ners, commenced  an  action  of  replevin 
against  the  bankrupts  in  the  circuit  court  of 
the  state  of  Wisconsin  for  the  county  of  Win- 
nebago, in  which  county  the  store  of  the 
bankrupts  was  located,  to  recover  the  posses- 
sion of  certain  specified  goods  then  in  the 
store  of  the  bankrupts,  and  forming  part  of 
their  stock  of  goods.  On  the  same  aay  the 
proper  undertaking  and  requisition  to  the 
sheriff  of  the  county  of  Winnebago,  accord- 
ing to  the  law  of  the  state  of  Wisconsin,  were 
delivered  to  the  petitioner  Charles  M.  White, 
who  was  then  the  sheriff  of  the  county,  who 
delivered  it  for  execution  to  the  petitioner 
Henry  Eckstein,  who  was  the  under-sheriff 
01*  said  sherifT.  In  pursuance  of  said  requi- 
sition, the  under-sheriff,  on  the  same  day, 
and  before  the  selection  and  appointment  of 
a  trustee  in  the  bankrupt  proceedings,  forci- 
bly entered  the  store  of  the  bankrupts,  and 
took  possession  of  certain  goods,  part  of  the 
goods  specified  in  the  writ  of  replevin. 

"On  September  23,  1899.  the  bankrupts 
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presented  their  petition  to  tbe  district  court 
of  the  United  States  for  the  eastern  district 
of  Wisconsin,  setting  forth  the  facts  above 
recited,  and  also  alleg^ing  that  the  goods  so 
taken  under  the  writ  of  replevin  were  part 
of  a  bill  of  goods  purchased  by  them  of  the 
plaintiffs  in  that  writ,  and  were  their  law- 
ful property.  The  petition  alleges  that  the 
goooB  were  in  the  possession  of  the  peti- 
tioner, the  sheriff  and  under-sheriff  men- 
tioned, and  John  C.  Thompson,  the  attorney 
for  the  plaintiffs  in  the  wnt  of  replevin,  and 
asked  the  court  that  they  be  compelled  to  re- 
deliver the  goods  to  the  district  court  sitting 
in  bankruptcy,  from  whose  possession  they 
were  taken,  and  that  they  be  enjoined  from 
any  disposition  thereof.  Upon  the  filing  of 
the  petition  the  district  court  issued  its  man- 
date requiring  the  petitioners  here,  the  sher- 
iff, the  under-sheriff,  and  the  attorney  men- 
tioned, to  show  cause  before  that  eourt,  at  a 
time  and  place  mentioned,  why  the  seizure 
of  the  g(x>ds  under  the  writ  of  replevin 
should  not  be  vacated  and  set  aside,  *and  the[B4M] 
goods  returned  to  the  bankrupts,  or 
placed  in  the  possession  of  the  marshal  of 
the  court,  or  such  other  person  as  the  court 
should  direct,  and  why  they  should  not  be  re- 
spectively enjoined  m>m  interference  with 
the  property  so  seised,  and  in  the  meantime 
restraining  them  from  such  interference. 
The  petitioners  specially  appeared  upon  the 
return  day  mentioned  in  tne  mandate;  and 
moved  the  district  court  to  set  aside  and  va- 
cate its  mandate  or  order  to  show  cause,  for 
want  of  jurisdiction  in  the  court  of  bank- 
ruptcy over  the  subject-matter;  and  also  pr«- 
sented  proof  by  affidavit  to  the  effect  that  tbe 
assertion  of  title  to  the  goods  in  qneetion  by 
the  plaintiffs  in  the  writ  of  replevin  wm 
founded  upon  the  daim  that  the  bankrupts 
bad  purchased  the  goods  of  them  upon  false 
and  fraudulent  representations  upon  whidi 
reliance  had  been  placed,  and  that  before  the 
writ  of  replevin  tney  had  elected  to  rescind 
the  sale,  and  had  demanded  of  the  baakrupta 
tbe  return  of  the  goods.  The  court  of  bank- 
ruptcy at  the  hearing,  and  on  October  20. 
•1899,  made  the  following  order:  It  is  here- 
by ordered  that  said  Charles  M.  White,  Hen- 
ry Eckstein,  and  John  0.  Thompson  be,  and 
they  are  hereby,  restrained  from  sale  or  other 
disposition  of  the  proper^  mentioned  in  said 
petition  herein;  and  toey  are  hereby  directed 
to  turn  over  and  deliver  the  said  property, 
so  taken  by  them  from  the  estate  of  the  MBk- 
rupts,  to  the  trustee  appointed  herein,  with- 
in  twenty  days  from  the  date  of  this  order; 
and  it  is  further  ordered  that  the  trustee,  mi 
delivery  of  the  said  property,  keep  the  same 
separate  and  apart  from  other  property, 
to  abide  the  furtner  order  of  the  court;  and 
that,  in  case  sale  of  said  property  is  hereaft- 
er ordered,  the  proceeds  of  said  sale  be  kept 
separate  and  apart  to  abide  such  further  or- 
der of  the  court.'  The  opinion  of  the  court 
upon  that  hearing  is  reported  Re  SoMoerb, 
97  Fed.  Rep.  326. 

"The  petitioners  here,  bv  their  original  pe- 
'tition  filed  in  this  court,  have  presented  the 
matters  of  law  raised  by  the  order  so  made 
by  tiie  district  court  sitting  in  bankruptcy. 
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"The  questions  of  law  upon  which  this 
court  desires  the  Advice  and  instruction  of 
the  Supreme  Court  are*. 

"First.  Whether  the  district  court  sitting 
in  banlcmptey  had  jurisdiction  by  summary 
proceedings  to  compel  the  return  of  the  prop- 
erty seized. 
[S4U(]  "'Second.  Whether  after  adjudication  in 
bankruptcy  an  action  in  a  state  court  can  be 
commenced  and  maintained  against,  the 
bAiikrupt  to  recover  property  in  the  posses- 
sion of  and  claimed  by  the  bankrupt  at  the 
time  of  the  adjudication. 

"Third.  Whether  the  property  of  a  bank- 
rupt, upon  his  adjudication  in  bankruptcy, 
is  tn  ouatodia  legia  of  the  bankruptcy  court, 
and  can  be  taken  possession  of  under  process 
of  a  state  court" 

Mr.  Charles  W.  Felker  submitted  the 
cause  for  White  et  cU.  Ur.  John  C.  Thomp- 
aon  was  with  him  on  the  brief. 

The  right  of  plaintiffs  In  the  replevin  suit 
to  the  property  was  as  great,  us  full  and  com- 
plete, and  as  valid  against  the  trustee  in 
iMinkruptcy  as  it  was  against  the  bankrupts 
themselves.  The  proper  tribunals  to  deter- 
mine controversies  between  the  trustee  and 
adverse  claimants  as  to  the  ownership  and 
right  of  possession  of  property  are  the  state 
courts,  or  the  circuit  courts  of  the  United 
States  when  the  amount  and  citizenship  of 
the  parties  are  such  as  to  give  them  jurisdic- 
tion. 

Bytter  v.  Gaff,  01  U.  S.  621,  23  L.  ed.  403; 
Bmith  V.  ifMon,  14  Wall.  433,  20  L.  ed.  763; 
Burbank  v.  Bigeloto,  92  U.  S.  179,  23  L.  ed. 
642;  Re  Abraham,  93  Fed.  Rep.  767,  35  C. 
C.  A.  692 ;  Bicka  v.  Knost,  94  Fed.  Rep.  626 ; 
Be  Franks,  95  Fed.  Rep.  636;  Ooodier  v. 
Barnes,  94  Fed.  Rep.  798;  Ueatk  v.  Shaffer, 
93  Fed.  Rep.  647;  Be  Price,  9t  Fed.  Rep. 
087 ;  Be  Brodbine,  93  Fed.  Rep.  643 ;  iie  Bun- 
trock  Clothing  Co.  92  Fed.  Rep.  886;  Be 
Fowler,  1  Am.  Bankr.  Rep.  637;  Be  Carter, 
1  Am.  Bankr.  Rep.  160;  Uitohell  v.  McClure, 
01  Fed.  Rep.  621 ;  Be  Kelly,  91  Fed.  Rep. 
604;  Be  BockiBOOd,  91  Fed.  Rep.  303;  Bur- 
nett V.  Morris  Meroantile  Co.  91  Fed.  Rep. 
366;  Camp  v.  Zellars,  94  Fed.  Rep.  799;  Per- 
kins V.  UcCauley,  98  Fed.  Kep.  286. 

The  district  court  sitting  in  bankruptcy 
had  no  jurisdiction  in  a  summary  proceed- 
ing to  retake  the  property  seized ;  and  such 
was  the  rule  under  the  bankruptcy  act  of 
1667. 

Byster  v.  Caff,  91  U.  S.  521,  23  L.  ed.  403; 
Bmith  V.  Mason,  14  Wall.  433,  20  L.  ed.  752; 
Teatman  v.  ^eto  Orleans  Sav.  Inst.  96  U.  S. 
764,  24  L.  ed.  689 ;  Marshall  v.  Knox,  16 
Wall.  661.  21  L.  ed.  481. 

Under  the  old  bankruptcy  act  this  court 
permitted  the  bringing  of  such  action  against 
the  bankrupt  by  a  third  person  claiming  the 
property,  after  the  adjudication  and  before 
the  assignment  by  the  bankrupt  to  the  as- 
signee. 

Burbank  v.  Bigelov,  82  U.  S.  179,  23  L. 
ed.  642. 

Property  is  sot  in  oustodia  legis  until  it 
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is  in  the  actual  possession  of  the  officers  of 
the  court. 

Freeman  v.  Bowe.  24  How.  463,  16  L.  cd. 
750;  Taylor  v.  Carryl,  20  How.  599,  15  L. 
ed.  1033;  CoveU  v.  Beyman,  111  U.  S.  176, 
28  L.  ed.  390,  4  Sup.  Ct  Rep.  355. 

Until  the  assignee  is  appointed  and  quali- 
fied, and  a  conveyance  or  assignment  is  made 
to  him,  the  title  to  the  property,  whatever 
it  be,  remains  in  the  bankrupt. 

Hampton  v.  Bouse,  22  Wall.  275,  22  L.  ed. 
758. 

This  court,  in  a  case  somewhat  similar  to 
the  case  at  bar,  has  settled  that  the  doctrine 
of  constructive  possession  can  have  no  ap- 
plication. 

Moron  v.  Bturges,  164  U.  S.  266,  38  L.  ed. 
981.  14  Sup.  Ct.  Rep.  1019. 

A  bankruptcy  court  through  its  trustee 
takes  only  the  title  of  the  baucrupt.  It  can 
sell  only  his  title,  and  a  sale  of  property  by 
the  trustee  would  in  no  way  devest  the  real 
owner  of  his  title. 

Re  Chetwood,  166  U.  S.  443,  41  L.  ed.  782, 
17  Sup.  Ct.  Rep.  386. 

Mr.  Charles  Barber  submitted  the  cause 
for  Schloerb  et  al.  Mr.  Carl  D.  Jackson 
was  with  him  on  the  brief. 

The  court  which  has  jurisdiction  of  the 
res  will  retain  jurisdiction  thereof  for  all 
purposes,  and  make  a  final  adjudication 
among  all  claimants  thereto. 

Bagan  v.  Luoas,  10  Pet.  400,  9  L.  ed.  470; 
Peck  v.  Jenness,  7  How.  612,  12  L.  ed.  841 ; 
Bhawhan  v.  Wherritt,  7  How.  627,  12  L.  ed. 
847;  Williams  v.  Benedict,  8  How.  107,  12 
L.  ed.  1007;  WiswaU  v.  Sampson,  14  How. 
52,  14  L.  ed.  322;  2  Daniel,  Ch.  PI.  &  Pr. 
pp.  1057-1069;  Peale  v.  Phipps,  14  How. 
369,  14  L.  ed.  459 ;  Taylor  v.  Carryl,  20  How. 
583,  15  L.  ed.  1028;  Freeman  v.  Bowe,  24 
How.  450,  16  L.  ed.  749;  Blooum  v.  May- 
berry,  2  Wheat.  2.  4  L.  ed.  169;  Buck  v.  Col- 
bath,  3  Wall.  334,  18  L.  ed.  257;  Krippen- 
dorf  V.  Byde,  110  U.  S.  276,  28  L.  ed.  146, 
4  Sup.  Ct  Rep.  27;  Covell  v.  Beyman,  111 
U.  S.  176,  28  L.  ed.  390,  4  Sup.  Ct  Rep.  356; 
Chapman  v.  Brewer,  114  U.  S.  158,  29  L. 
ed.  83,  6  Sup.  Ct  Rep.  799;  Beidritter  v. 
Elizabeth  Oil-Cloth  Co.  112  U.  S.  294,  2ft  L. 
ed.  729,  6  Sup.  Ct.  Rep.  135;  Porter  v.  8a- 
bin,  140  U.  S.  473,  37  L.  ed.  816,  13  Sup.  Ct 
Rep.  1008;  Re  Chetwood,  165  U.  S.  443,  41 
L.  ed.  782,  17  Sup.  Ct  Rep.  385;  Appleton 
Waterworks  Co.  v.  Central  Trust  Co.  93  Fed. 
Rep.  286,  36  C.  C.  A.  302 ;  Patterson  v.  Ma- 
ter, 26  Fed.  Rep.  31 ;  Bhields  v.  Coleman,  157 
U.  S.  168,  39  L.  ed.  660, 15  Sup.  Ct.  Rep.  670. 

All  the  property  in  the  possession  of  the 
bankrupt  at  the  time  of  the  adjudication, 
and  claimed  by  him  to  be  his  property,  comes 
into  the  ctutody  of  the  bankrupt  court  upon 
the  adjudication  of  bankruptcy. 

Re  Basbrouck,  1  Ben.  402,  Fed.  Cas.  No. 
6,189;  Re  Bogert,  2  Nat.  Bankr.  Reg.  685, 
Fed.  Cas.  No.  1,599;  Be  Shafer,  2  Nat 
Bankr.  Reg.  586,  Fed.  Cas.  No.  12,694;  Ke 
Brinkman,  7  Nat.  Bankr.  Reg.  421,  Fed. 
Cas.  No.  1,884;  Re  Bteadman,  8  Nat  Bankr. 
Reg.  310,  Fed.  Cas.  No.  13,330;   Phelps  v. 
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Belliek,  8  Nat.  Bankr.  Reg.  892,  Fed.  Cas. 
No.  11,079;  Be  Anderson,  2  Hughes,  378, 
Fed.  Cai.  No.  361;  Betcett  t.  Norton,  1 
Wo(m1»,  08  Fed.  Ca«.  No.  6,441;  Byrd  v. 
Barrotd,  18  Nat.  Bankr.  Reg.  436,  Fed.  Cas. 
No.  2,269;  HwUon  t.  Sohtnab,  18  Nat.  Bankr. 
Reg.  482  et  leq..  Fed.  Cas.  No.  6^35 ;  Jonea 
V.  Leaoh,  1  Nat.  Bankr.  Reg.  S96,  Fed.  Cas. 
No.  7,476. 

Actual  possession  of  the  res  is  not  neces- 
aar^  in  order  to  put  the  thing  in  custodia 
legis. 

Qaylord  t.  Fort  Wayne,  M.  dc  O.  R.  Co.  6 
Biss.  286,  Fed.  Cas.  No.  6,284;  Atlas  Bank 
V.  Nahant  Bank,  23  Pick.  481 ;  Bell  v.  Ohio 
Life  d  Trust  Co.  1  Bigg.  260,  Fed.  Cas.  No. 
1,200;  Adams  v.  Ueroantile  Trust  Co.  66 
Fed.  Rep.  621,  30  U.  S.  App.  204,  16  C.  C. 
A.  1,  and  cases  cited. 

The  court  first  acquiring  jurisdiction,  its 
power  being  adequate  to  the  administration, 
should  retain  its  jurisdiction  and  confine  the 
litigation  to  that  forum. 

Conover  v.  New  York,  25  Barb.  613;  Ex 
parte  Bushnell,  8  Ohio  St.  601. 

The  assets  of  the  bankrupt  are  brought, 
by  the  bankruptcy  proceedings,  within  the 
reach  and  control,  and  subject  to  the  orders 
of,  the  court;  and  no  one  has  any  right  to 
remove  or  meddle  with  them  but  for  their 
prcRcrvntion.  without  the  leave  of  the  court, 
except  the  trustee. 

Re  Smith,  92  Fed.  Rep.  135;  Re  Etheridge 
Furniture  Co.  92  Fed.  Rep.  329;  Re  Broum, 
91  Fed.  Rep.  368 ;  Re  Francis-Valentine  Co. 
93  Fed.  Rep.  963;  Re  Richard,  94  Fed.  Rep. 
633  J  Norcross  v.  Nathan,  99  Fed.  Rep.  417 ; 
Re  Cobb,  96  Fed.  Rep.  821 ;  Keegan  v.  King, 
96  Fed.  Rep.  768 ;  Re  Endl,  99  Fed.  Rep.  916; 
Re  Chambers,  98  Fed.  Rep.  806. 

The  assertion  of  any  right  against,  or  to 
participate  in,  the  res  so  in  otMtociia  (e^, 
must  be  sought  in  the  court  in  whose  cus- 
tody it  is.  Any  attempt  to  assert  such  right 
elsewhere  would  be  regarded  as  a  contempt. 

Carter  v.  Bobbs,  92  Fed.  Rep.  594 ;  South- 
ern Loan  d  T.  Co.  v.  Benbow,  96  Fed.  Rep. 
614. 

[546]    *Mr.  Justice  Or»7  delivered  the  opinion 
of  the  court: 

The  material  facts  of  this  case  may  be 
briefly  recapitulated.  After  the  district 
court  of  the  United  States  had  adjudged 
Bchloerb  and  Schickedantz  bankrupts  on 
their  own  petition,  and  had  referred  the  case 
to  a  referee  in  bankruptcy,  and  the  referee 
bad  taken  possession  of  the  bankrupts'  stock 
of  goods  in  their  store,  and  bad  caused  the 
entrance  of  the  store  to  be  locked  up,  and  be- 
fore  the  appointment  of  t^e  trustee  in  bank- 
ruptcy, a  writ  of  replevin  of  some  of  those 
goods  was  sued  out  by  other  persons  against 
the  bankrupts  from  an  inferior  court  of  the 
state  of  Wisconsin,  and  was  executed  by  the 
sheriff  of  the  county,  by  his  deputy,  by  forci- 
bly entering  the  store  and  taking  possession 
of  these  gonds.  The  bankrupts  thereupon 
presented  to  the  district  court  of  the  United 
Rtntos  a  petition  setting  forth  the  above 
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facts,  and  ailing  that  the  goods  replevied 
were  their  lawful  property,  and  had  beea 
purchased  by  them  of  the  plaintiffs  in  re- 
plevin, and  were  now  in  the  possession  ot 
the  sheriff  and  his  deputy  and  the  attorney 
of  those  plaintiffs;  and  praying  that  they 
might  be  compelled  to  redeliver  the  goods  to 
the  district  court  sitting  in  bankruptcy,  and 
be  restrained  from  making  any  disposition 
thereof.  Upon  the  filing  of  this  petition  the 
court  ordered  notice  thereof  *tu  said  bheriff{646] 
deputy,  and  attorney.  In  answer  thereto 
they  contended  that  the  court  had  no  juris- 
diction over  the  subject-matter,  and  offered 
evidence  that  the  grounds  of  their  action  of 
replevin  were  that  the  bankrupts  had  pur- 
chased and  obtained  the  goods  from  them 
by  false  and  fraudulent  representations  on 
which  they  relied,  and  that,  before  suing  ont 
the  writ  of  replevin,  they  had  elected  to  re- 
scind the  sale,  and  had  demanded  of  the 
bankrupts  a  return  of  the  goods.  The  dis- 
trict court,  upon  a  hearing,  made  an  order 
restraining  the  respondents  from  selling  or 
otherwise  disposing  of  the  goods  replevied, 
and  directing  them  to  deliver  the  goods  to 
the  trustee  in  bankruptcy,  and  directing  the 
trustee,  on  such  delivery,  to  keep  them  apart 
from  other  property,  to  abide  the  further 
order  of  the  court. 

The  questions  certified  concern,  not  the 
trial  of  the  title  to  these  goods,  but  only  the 
judicial  custody  and  lawful  possession  of 
them. 

Under  |{  33-43  of  the  btokrupt  act  of 
1898  and  the  Twelfth  General  Order  in  Bank- 
ruptcy, referees  in  bankruptcy  are  appointed 
by  the  courts  of  bankruptcy,  and  take  the 
same  oath  of  office  as  judges  of  United  State* 
courts,  each  case  in  bankruptcy  is  referred 
by  the  court  of  bankruptcy  to  a  referee,  and 
he  exercises  much  of  the  judicial  authority 
of  that  court.  30  Stat,  at  L.  656-557,  chap. 
641,  172  U.  S.  667,  43  L.  ed.  1190,  18  Sup. 
Ct.  Rep.  VI. 

At  the  date  of  this  adjudication  in  bank- 
ruptcy by  the  district  court  of  the  United 
States,  the  goods  were  in  the  store  of  the 
bankrupts  and  in  their  actual  possession, 
and  were  claimed  by  them  as  their  property. 
On  the  same  date  that  court  referred  the  case 
to  a  referee  in  bankruptcy,  and  by  his  direc- 
tion the  entrance  to  the  store  was  locked. 
The  goods  were  then  in  the  lawful  possession 
and  custody  of  the  referee  in  bankruptcy,  and 
of  the  bankruptcy  court,  whose  representa- 
tive and  substitute  he  was.  Being  thus  in 
the  custody  of  a  court  of  the  United  SUtea, 
they  could  not  be  taken  out  of  that  custody 
upon  any  process  from  a  state  court. 

So  far  as  regards  this  point,  the  decision 
of  this  court  in  Freeman  v.  Bowe,  24  How. 
460,  16  L.  ed.  749,  more  than  covers  the  caae. 
It  was  there  adjudged  that  property  taken 
and  held  by  a  marshal  'on  a  writ  of  atUch-[54'r] 
ment  from  a  court  of  the  United  States,  di- 
recting him  to  attach  the  property  of  one 
person,  could  not  be  taken  from  his  posses- 
sion on  a  writ  of  replevin  from  a  state  court 
in  behalf  of  another  person  who  claimed  tke 
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attached  property  as  his  own.  See  also  Peak 
V.  Jennets,  7  How.  612,  625,  12  L.  ed.  841, 
846;  Buck  t.  Colhath,  3  Wall.  334,  341,  18 
L.  ed.  267,  260;  Covell  v.  Beyman,  111  U.  S. 
176,  182,  28  L.  ed.  390,  302,  4  Sup.  Ct.  Rep. 
355. 

The  second  question  certified  relates  to  this 
point,  although  it  is  not  so  clearly  expressed 
as  it  might  be,  and  omits  to  mention  in 
whose  possession  the  property  was  when  the 
writ  of  replevin  was  sued  out.  To  that 
question,  as  explained  and  restricted  by  the 
facts  set  forth  in  the  statement  which  accom- 
panies it,  our  answer  is :  "After  an  adjudi- 
cation in  bankruptcy  an  action  of  replevin 
in  a  state  court  cannot  be  commenced  and 
maintained  against  the  bankrupt  to  recover 
property  in  the  possession  of  and  claimed  by 
the  baiUcrupt  at  the  time  of  that  adjudica- 
tion, and  in  the  possession  of  a  referee  in 
banlcruptcy  ^t  the  time  when  the  action  of 
replevin  is  begun." 

The  first  question  remains:  "Whether 
the  district  court  sitting  in  bankruptcy  had 
jurisdiction  by  summary  proceedings  to  com- 
pel the  return  of  the  property  seized." 

By  {  720  of  the  Revised  SUtutes,  "The 
writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  state,  except  in 
cases  where  such  injunction  may  be  author- 
ized by  any  law  relating  to  proceedings  in 
bankruptcy."  Among  the  powers  specifical- 
ly conferred  upon  the  court  of  bankruptcy 
by  (  2  of  the  bankrupt  act  of  1898  are  to 
"(16)  make  such  orders,  issue  such  process, 
and  enter  such  judgments  in  addition  to 
those  specifically  provided  for,  as  may  be 
necessary  for  the  enforcement  of  the  provi- 
sions of  this  act"  30  Stat,  at  L.  540,  chap. 
641.  And  by  clause  3  of  the  Twelfth  General 
Order  in  Bankruptcy,  applications  to  the 
court  of  bankruptcy  "for  an  injunction  to 
stay  proceedings  of  a  court  or  officer  of  the 
United  States,  or  of  a  state,  shall  be  heard 
and  decided  by  the  judge;  but  he  may  refer 
such  an  application,  or  any  specified  issue 
arising  thereon,  to  the  referee  to  ascertain 
and  report  the  facts."  172  U.  S.  667,  43  L. 
ed.  1190,  18  Sup.  Ct.  Rep.  vi. 

Not  going  beyond  what  the  decision  of  the 
I548]case  before  us  'requires,  we  are  of  opinion 
that  the  judge  of  the  court  of  bankruptcy  was 
authorized  to  compel  persons  who  had  for- 
cibly and  unlawfully  seized  and  taken  out 
of  Uie  judicial  custody  of  that  court  property 
which  had  lawfully  come  into  its  possession 
as  part  of  the  bankrupt's  property,  to  re- 
store that  property  to  its  custody ;  and  there- 
fore our  answer  to  the  first  question  must 
be:  "The  district  court  sitting  in  bank- 
ruptcy had  jurisdiction  by  summary  pro- 
ceedings to  compel  the  return  of  the  property 
seized." 

These  answers  to  the  first  and  second 
questions  render  any  further  answer  to  the 
tilird  question  unnecessary. 

Ordered  accordingly. 
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WIUJIAH  S.  TAYLOR  and  John  Marshall. 
Plifa.  in  Err., 

V. 

J.  C.  W.  BECKHAM,  Dft.  in  Err. 

(See  S.  C.  Reporter's  ed.  548-609.) 

Error  to  state  court — constitutional  quea- 
lions — right  to  office — guaranty  of  repub- 
lican form  of  government. 

1.  A  decision  by  state  tribunals  acalDst  a 
claimant  to  the  oOce  of  goTernor  does  not  de- 
prive him  of  any  right  to  property  wlthlD  the 
meaning  of  U.  S.  Const.  14tb  Amend.,  so  as 
to  give  Jurisdiction  to  the  Supreme  Court  of 
the  Cnlted  States  on  writ  of  error. 

2.  The  guaranty  of  a  nepubllcan  form  of  gov- 
ernment to  each  state.  In  U.  S.  Const,  art.  4, 
i  4,  gives  no  jarlsdiction  to  the  Supreme 
Conrt  of  the  United  States  on  writ  of  error 
under  U.  S.  Rev.  StaL  i  709,  to  review  a  deci- 
sion of  the  highest  court  of  a  state  sostainlni 
a  determination  of  an  election  contest  for  the 
office  of  governor  made  by  the  general  assem- 
bly under  authority  of  the  state  Constitution 
on  the  ground  that  such  decision  denies  tbi 
right  of  the  people  to  choose  their  own  offl 
cers.  where  the  legislative,  executive,  an< 
Judicial  departments  of  the  state  are  peace 
fully  operating  by  the  orderly  and  settiet 
methods  prescribed  by  its  fundamental  law 
notwithstanding  there  may  be  difficnittes  an<j 
disturbances  arising  from  the  pendency  ani 
determination  of  these  contesta 

[No.  603.] 

Argued  April  SO  and  tlay  1, 1900.    Decided 
May  ei,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decision  af- 
firming a  judgment  of  ouster  in  an  action  in 
the  nature  of  quo  warranto  to  determine  the 
right  to  the  offices  of  governor  and  lieuten- 
ant governor.     Dismissed. 

See  same  case  below,  21  Ky.  L.  Bep.  1735, 
66  S.  W.  177. 

Statement  by  Mr.  Chief  Jtutioe  Fuller  i 
'This  was  an  action  in  the  nature  of  quc[540] 
warranto  brought,  under  the  statutes  of 
Kentucky,  by  J.  C.  W.  Beckham  against  Wil- 
liam S.  Taylor  and  John  Marahall,  for 
usurpation  of  the  offices  of  governor  and 
lieutenant  governor  of  Kentucky,  in  the  cir- 
cuit court  of  Jefferson  county,  in  that  com- 
monwealth. 

The  petition  averred  that  at  a  general  elec- 
tion held  on  the  7th  of  Noveml^r,  1890,  in 


Note. — At  to  /urisdlotion  of  Federal  over 
state  courts — see  notes  to  Hambiln  v.  Western 
Land  Co.  37  L.  ed.  U.  S.  267 ;  Kipley  v.  Illinois 
em  rel.  Akin,  42  L.  ed.  0.  S.  998. 

As  to  what  constitutes  Federal  guestion; 
when  considered — see  note  to  Re  Buchanan,  39 
L.  ed.  U.  S.  884. 

As  to  what  constitutes  due  process  of  law — 
see  Kiintz  v.  Sumption  (Ind.)  2  L.  R.  A.  655, 
and  note:  Re  Gannon  (R.  I.)  6  L.  R.  A.  350. 
and  note:  Ulman  v.  Baltimore  (Hd.)  11  L.  B. 
A.  224.  and  note:  Oilman  v.  Tucker  (N.  V.)  18 
L.  R.  A.  804,  and  note.  And  see  notes  to  Pear- 
son V.  Yewdail,  24  L.  ed.  U.  S.  486;  Wilson  v. 
North  Carolina  ca  ret.  Caldwell,  42  L.  ed.  0. 
S.  865. 
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th*  eonunonwealth  of  Kentucky,  William 
Goebel  was  the  Dembcratio  candidate  for 
governor  and  J.  C.  W.  Beckham  was  the 
Democratic  candidate  for  lieutenant  govern- 
or, and  that  at  said  election  William  S.  Tay- 
lor and  John  Marshall  were  the  Republican 
candidates  for  the  said  offices  respectively; 
that  after  said  election  the  state  board  of 
election  commissioners,  whose  duty  it  was  to 
canvass  the  returns  thereof,  canvassed  the 
same,  and  determined  on  the  face  of  the  re- 
turns that  said  Taylor  and  said  Marshall 
were  elected  governor  and  lieutenant  govern- 
or, respectively,  for  the  term  commencing 
December  12,  1899,  and  accordingly  awarded 
them  certificates  to  that  effect,  whereupon 
they  were  inducted  into  those  oflSces. 

The  petition  further  allef^  that  within 
the  time  allowed  by  law  said  William  Ooe- 
bel  and  J.  C.  W.  Beckham  gave  written  no- 
tices to  Taylor  and  Marshall  that  they  would 
each  contest  the  said  election  on  numerous 
grounds  set  out  at  large  in  the  respective  no- 
tices; that  said  notices  of  contest  were  duly 
served  on  said  Taylor  and  Marshall,  filed  be- 
fore each  house  of  the  general  assembly,  and 
entered  at  large  on  the  journals  thereof; 
that  thereafter  boards  of  contests  were  duly 
selected  by  each  house  of  the  general  assem- 
bly, and  sworn  to  try  said  contests  as  re- 
quired by  law;  that  at  the  time  appointed 
[560]for  •the  hearing  the  said  Taylor  and  Marshall 
appeared,  and  each  filed  defenses  and  counter 
notices,  and  the  evidence  of  contestants  and 
contestees  was  heard  by  the  boards  from 
January  15,  1000,  until  January  29,  1900, 
inclusive,  and  upon  January  30,  1900,  said 
contests  were  submitted  without  argument 
to  the  boards  for  decision. 

That  thereafter  the  boards,  having  consid- 
ered the  matters  of  law  and  fact  involved  in 
the  contests,  did  each  separately  decide  the 
contest  submitted  to  it,  and  made  out  in 
writing  its  decision,  and  reported  the  same 
to  each  house  of  the  general  assembly  for 
action  thereon. 

That  in  the  contest  for  governor  the  board 
determined,  and  so  reported  to  each  house 
of  the  general  assembly,  that  William  Goe- 
bel had  received  the  highest  number  of  legal 
votes  cast  for  governor  at  the  election  held 
on  November  7,  1800,  and  that  he  was  duly 
elected  governor  for  the  term  beginning  De- 
cember 12,  1899;  and  that  in  the  contest  for 
lieutenant  governor  the  board  determined 
and  so  reported  that  the  contestant  Beckham 
had  received  the  highest  number  of  legal 
votes  cast  at  said  election,  and  was  duly 
elected  to  the  office  of  lieutenant  governor 
for  said  term. 

The  petition  also  alleged  that  the  reports 
and  decisions  of  the  contest  boards  were 
thereafter  duly  adopted  and  approved  by 
both  houses  of  the  general  assembly  in  sepa- 
rate and  in  joint  sessions;  that  there  were 
present  in  the  house  of  representatives  at 
said  time  56  members  and  in  the  senate  19 
members,  which  was  a  quorum  of  each  house, 
and  that  there  were  present  75  members  in 
joint  session,  and  that  the  general  assem- 
bly did  then  and  there  decide  and  declare 
that  William  Goebel  and  J.  C.  W.  Beckham 
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had  each  received  the  highest  number  of  le- 
gal votes  cast  at  said  election  for  the  offioea 
of,  and  were  duly  elected,  governor  and  lieu* 
tenant  governor  as  aforesaid.  The  journal* 
of  both  houses  of  the  general  assembly, 
showing  the  proceedings  and  facts  aforesMd. 
were  referred  to  and  made  part  of  the  peti- 
tion, and  attested  copies  thereof  filed  there- 
with. 

It  was  further  averred  that,  after  the  de- 
termination of  said  contest  by  the  gen- 
eral assembly,  the  said  William  Goebel  and 
*J.  C.  W.  Beckham  were  duly  sworu  and  in-{SSl] 
ducted  into  the  offices  of  governor  and  lieu- 
tenant governor  of  the  commonwealth  and 
at  once  entered  upon  the  discharge  of  their 
respective  duties.  That  thereafter,  on  the 
3d  of  February,  1900,  William  Goebel  died, 
and  by  law  said  Beckham  was  required  to 
discharge  the  duties  of  the  office  of  governor, 
and  accordinglv  on  that  day  he  took  the  oath 
prescribed  by  law,  and  immediately  entered 
on  the  discharge  of  the  duties  of  said  office. 
It  was  further  alleged  that  the  powers  of- 
Taylor  as  governor  and  of  Marshall  as  lieu- 
tenant governor  immediately  ceased  on  the 

:  determination  of  the  contest  by  the  general 
assembly,  but  that,  notwithstanding  Uie  pre- 
mises, the  said  Taylor  and  Marshal]  nad 
usurped  the  said  offices  of  governor  and  lieu- 
tenant governor,  and  had  refused  to  surren- 
der the  records,  archives,  journals,  and  pe- 
pers  pertaining  to  the  office  of  governor,  and 
the  possession  of  the  executive  offices  in  the 
capitol  in  the  city  of  Frankfort. 

The  prayer  of  the  petition  was  "that  the 
defendant,  William  S.  Taylor,  be  adjudged 
to  have  usurped  the  office  of  governor  of  this 
commonwealth,  and  that  he  be  deprived 
thereof  by  the  judgment  of  this  court;  that 
this  plaintiff  be  adjudged  entitled  to  the  said 
office,  and  be  placed  in  full  possession  of  said 
office  of  governor,  the  executive  offices  pro- 
vided by  the  commonwealth  for  the  use  of 
the  governor,  and  that  all  the  records, 
archives,  books,  papers,  journals,  and  all 
other  things  pertaining  to  the  said  office  be 
surrendered  and  delivered  to  this  plaintiff 
by  the  said  Taylor,  and  that  the  said  Tay- 
lor be  enjoined  and  restrained  from  further 
exercising  or  attemnting  to  exercise  the  of- 
fice of  governor  of  tnis  commonwealth ;  that 
the  said  John  Marshall  be  adjudged  to  have 
usurped  the  office  of  lieutenant  governor  of 
the  commonwealth,  and  that  he  be  deprived 
thereof,  and  declared  not  entitled  to  the  same 
by  the  judgment  of  this  court,  and  enjoined 
from  assuming  to  act  as  such  lieutenant  gov- 
ernor ;  that  plaintiff,  Beckham,  be  adjudged 
the  lawful  incumbent  of  said  office;  and.  fi- 
nally, the  plaintiff  prays  for  his  costs  in  this 
behalf  expended,  and  for  all  proper  relief." 
Defendants  Taylor  and  Marshall  filed  an- 
swers and   amended   'answers  and  connter-[SSS] 

'  claims,  denying  any  valid  proceedings  in  con- 
test, and  alleging  in  substance  that  the  ae- 

<  tion  of  the  toards  of  contests  and  of  the 

1  general  assembly  in  the  contests  was  the  re- 
sult of  a  conspiracy  entered  into  by  the  mem- 
bers of  the  boards  and  the  members  of  the 
general  assembly  to  wrongfully  and  unlaw- 
fully deprive  contestees  of  their  offices;  that 
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im  the  ezeention  of  this  deflien  the  members 
«f  uid  boards  were  fraudulently  selected, 
and  not  fairly  drawn  by  lot,  as  required  by 
law,  and  that  a  majoritr  of  those  selected 
were  persons  whose  political  beliefs  and 
feelings,  inclinations,  and  desires  on  the 
•nbjeet  of  the  contests  were  known  in  ad- 
vance. That  the  entries  on  the  journals  of 
the  general  assembly  were  false  and  fraudu- 
lent and  made  in  pursuance  of  said  conspir- 
»ey,  and  that  the  pretended  decisions  were 
fraudulent  and  utterly  void.  That  the  sen- 
ate lacked  a  quorum  at  the  time  of  the  pre- 
tended adoption  of  the  contest  boards'  re- 
ports; and  that  defendant,  Taylor,  as  gov- 
ernor, on  January  31,  1900,  refused  to  per- 
mit the  members  of  the  general  assembly  to 
meet  as  the  general  assembly  at  Frankfort, 
because  he  lutd  prerionsly  adjourned  the 
general  assembly  to  meet  on  February  6  at 
London,  in  lAiirel  county. 

The  notice*  of  contest  were  averred  to  have 
been  exactly  alike,  mutatis  mutandis,  and 
the  notice  in  respect  of  the  office  of  governor 
was  set  out  as  given  in  the  margin.f 


*The  following  are  paragraphs  from  the{B53) 
answers  and  amended  answers: 

•"Further  answering  herein,  defendants,[5541 
W.  S.  Taylor  and  John  Marshall,  say,  each 
of  them  is  over  forty  years  of  age,  "has  been[566] 
a  citizen  and  resident  of  the  state  of  Ken- 
tudcy  all  his  life,  and  likewise  a  citizen  and 
resident  of  the  United  States  all  his  life. 
They  say  further  that,  as  hereinafter  more 
specifically  'stated,  the  said  Taylor  was,  on[556] 
November  7th,  1899,  duly  elected  governor 
of  the  state  of  Kentucky,  and  the  said  Mar- 
shall duly  elected  lieutenant  governor  for  the 
state  of  Kentucky,  by  the  qualified  voters 
thereof;  that  each  of  them  afterwards  re- 
ceived 'in  due  form  a  certificate  to  that  ef-[BB7] 
feet  from  the  state  board  of  election  commis- 
sioners of  the  commonwealth  of  Kentucky, 
and  each  of  them  thereafter  duly  qualified 
as  such  ofiicers  by  taking  the  oath  of  office 
prescribed  by  law  therefor,  and  thereby  each 
of  them  became  charged  with  an  eNpress  pub- 
lic trust  for  the  benefit  of  the  peo'i!':  of  the 
state  of  Kentucky.  They  say  that  the  pro- 
ceedings referred  to  in  the  petition  herein, 


fThe  contestee,  William  8.  Taylor,  Is  bereby 
Botlfled  tbat  the  contestant,  William  Qoebel, 
who  was  more  than  thirty  years  of  age,  and  has 
been  a  dtlsen  and  resident  of  Kentucky  for  more 
than  six  yean  next  preceding  the  7th  day  uf 
November,  1899,  will  contest  the  election  of  the 
•aid  Wlillam  S.  Taylor  to  the  oSIce  of  goTernor 
of  this  commonwealth,  before  the  next  general 
anembly  thereof,  to  be  convened  as  provided  by 
law,  in  the  city  of  Frankfort,  on  the  2d  day  of 
January,  1900,  and  before  the  board  of  contest 
to  be  organized  by  the  said  general  assembly  for 
the  purpose  of  determining  the  contest  for  gov- 
ernor ;  and  will  then  and  there  contest  the  right 
of  the  said  William  S.  Taylor  to  the  office  of 
governor  of  this  commonwealth  by  virtue  of  the 
election  held  herein  on  the  7th  day  of  November, 
1899,  and  the  certificate  of  election  granted  unto 
the  said  William  8.  Taylor  by  the  state  board  of 
election  commissioners  on  the  9th  day  of  Decem- 
ber,* 1899 ;  and  will  ask  the  general  assembly 
and  said  board  of  contest  to  determine  that  the 
eontestant, '  William  Goebel,  was  legally  and 
rightfully  elected  governor  siforesaid  at  the  said 
election,  and  that  William  S.  Taylor  was  not 
rightfully  or  legally  elected  to  said  offlce ;  and 
•aid  contestant  will  then  and  there  ask  the  said 
board  of  contest  and  the  general  assembly  to 
take  such  proceedings  and  orders  in  the  matters 
of  said  contest  as  la  required  by  law  for  his  in- 
dnctlon  Into  said  office. 

"For  gronnds  of  suck  contest,  the  contestant 
•ays: 

"First  In  the  election  held  In  this  common- 
wealth on  the  7th  day  of  November,  1809.  for 
the  offlce  of  governor,  the  contestant,  William 
Qoebel.  was  the  Democratic  candidate,  and  the 
contestee,  William  S.  Taylor,  was  the  Bepnbll- 
can  candidate,  for  said  offlce  of  governor,  and 
were  then  and  there  voted  for  as  such  candi- 
dates :  and  at  said  election  held  In  the  counties 
of  Knox,  Jackson,  Mogoffln,  Pike,  Martin.  John- 
son, Owsley,  Lewis.  Carter,  Pulaski,  Bell.  Clin- 
ton, Russell,  Adair,  Harlan.  Casey,  Wayne, 
Whitley,  Todd,  Caldwell,  Crittenden,  Perry, 
Huhlenburg,  Monroe,  Metcalf,  Bntler,  Letcher, 
Leslie,  Lee,  Laurel,  Hart.  Greenup,  Grayson, 
Bstill,  Edmonson,  Cumberland.  Clay.  Breeken- 
rtdge,  Boyd,  and  Allen,  and  In  each  precinct 
thereof,  all  of  the  official  ballots  used,  in  all  of 
said  counties  were  printed  upon  paper  so  thin 
and  transparent  that  the  printing  and  the  sten- 
dl  marks  thereon  made  by  the  voters  could  be 
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distinguished  from  the  back  of  said  ballots ;  that 
noue  of  the  said  ballots  used  In  said  counties 
were  printed  upon  plain  white  paper  sufficiently 
thick  to  prevent  the  printing  from  being  dis- 
tinguished from  the  back  of  the  said  ballots, 
whereby  the  secrecy  of  the  said  ballots  were  de- 
stroyed and  the  said  election  In  all  of  the  said 
counties  rendered  void,  and  the  printed  vote 
thereon  should  not  be  counted  In  ascertaining 
the  result  of  the  election  In  this  commonwealth. 

"Second.  That  the  said  alleged  election  held 
In  the  county  of  Jefferson  and  the  city  of  Louis- 
ville on  the  7th  day  of  November,  1800,  was 
and  Is  void,  because  the  contestant  says  that 
upon  that  day,  before  the  said  election,  the  gov- 
ernor of  the  commonwealth  unlawfully  called 
the  military  forces  of  the  state  Into  active  serv- 
ice In  said  city,  armed  with  rifles,  bayonets,  and 
gatling  guns,  for  the  purposes  of  overawing, 
intimidating,  and  keeping  Democratic  voters 
from  the  polls  thereof,  and  did  himself.  In  viola- 
tion of  the  law  of  the  land,  go  to  the  said  city 
and  county  the  day  before  said  election,  and  as- 
sume direction  and  command  of  the  said  mili- 
tary forcea  and  ordered  and  directed  them  to 
go,  and  they  did  go  In  obedience  to  said  order, 
to  the  polling  places  In  said  city,  on  the  said 
day  of  said  election,  and  thereby  many  thous- 
ands of  voters,  to  wit.  more  than  enough  to  have 
changed  the  result  of  the  said  election,  were  In- 
timidated and  alarmed,  and  failed  and  refused 
to  go  to  the  polls  or  to  vote  on  said  day ;  that 
for  this  cause  the  said  election  In  the  city  of 
Lonlsviile  and  county  of  Jelferson  was  not  free 
and  equal,  but  Is  void,  and  the  said  alleged  votes 
cast  thereat  should  not  be  counted. 

"Third.  The  contestant  says  thatontheday  of 
the  said  election  in  the  city  of  Lonlsviile  and 
county  of  Jefferson,  Sterling  B.Toney,one  of  the 
circuit  Judges  of  the  county  and  city  aforesaid, 
without  authority  of  law,  Issnsd  •  mandatory  In- 
junction, by  which  he  required  the  legally  ap- 
pointed officers  of  the  election  for  the  city  and 
county  aforesaid  to  admit  In  to  the  polling 
places  during  said  election  many  persons  who 
were  not  authorized  or  required  by  law  to  be 
In  said  polling  places,  and  take  part  In  said  elec- 
tion and  the  pretended  count  of  ballots,  and 
were  kept  and  maintained  in  the  said  places  un- 
lawfully and  wrongfully  by  the  said  officers  of 
said  Judge  and  the  military  power  of  the  state, 
under  the  direct  command  of  the  governor,  by 
reason  of  which  the  votes  cast  at  said  election 
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by  which  it  is  alleged  that  the  contests  over 
the  offices  of  governor  and  lieutenant  gover- 
nor were  tried  and  determined,  and  by  which 
it  is  alleged  that  the  authority  of  these  de- 
fendants to  act  respectively  as  governor  and 
lieutenant  governor  was  terminated,  were 
and  are  utterly  void  and  of  no  effect  for  the 
reasons  hereinafter  stated;  and  if  effect  be 
given  to  them,  and  these  defendants  be 
thereby  deprived  of  their  respective  offices 
of  governor  and  lieutenant  governor  of  Ken- 
tucky, and  plaintiff,  Beckham,  be  thereby 
installed  in  the  office  of  governor  or  lieuten- 
ant governor  of  Kentucl^,  these  defendants 
will  be  thereby  deprived  by  the  state  of  Ken- 
tucky of  their  property  without  due  process 
of  law,  and  both  they  and  the  people  of  Ken- 
tucky and  the  qualified  voters  thereof  will 
be  deprived  of  their  liberty  without  due 
process  of  law,  and  will  be  denied  the  benefit 
of  a  republican  form  of  government,  all  of 
which  IS  contrary  to  the  provisions  of  the 
4th  section  of  the  4th  article  of  the  said  Con- 
stitution and  to  the  I4th  Amendment  to 
said  Constitution,  the  benefits  of  which  pro- 
Tisions  are  hereby  specially  set  up  and 
claimed  by  these  defendants  both  for  them- 
selves and  for  the  people  of  Kentucky  and 
the  qualified  voters  thereof  whose  represen- 
tatives and  trustees  these  defendants  are." 


"Defendants  further  say  that  if  the  stata, 
after  having  furnished  to  its  citizens  and 
electors  in  a  number  of  its  counties  official 
ballots  upon  which  it  required  them  to  vote, 
or  not  vote  *at  all,  in  the  election  of  a  gover-{5S8] 
nor  and  lieutenant  governor,  shall  reject 
their  votes,  and  thus  refuse  to  allow  them 
to  participate  in  the  election  of  such  officers, 
merely  because  they  used  in  voting  the 
ballots  which  the  state  required  them  to  use, 
and  if  the  state  shall,  thereby  and  on  that 
account,  refuse  to  allow  the  persons  respec- 
tively chosen  for  the  office  of  governor  and 
lieutenant  governor  by  the  majority  of  the 
qualified  voters  of  the  state,  including  those 
using  the  ballots  aforesaid,  to  take  their 
seats  and  perform  the  duties  of  governor  and 
lieutenant  governor,  and  shall  in  lieu  of 
them  seat  other  persons,  then  the  state  will 
thereby  deprive  the  said  citizens  and  Sect- 
ors, all  of  whom  are  both  citizens  of  KeB- 
tudcy  and  citizens  of  the  United  StatM,  of 
their  political  liberty,  without  due  proecM 
of  law,  in  violation  of  the  Constitution  of 
the  United  States,  and  will  thereby  deny  to 
them  the  benefits  of  a  republican  form  of 
government  in  violation  of  the  Constitution 
of  the  United  States.;  and  will  thereby  also 
deprive  these  defendants  of  their  property 
without  due  process  of  law,  all  of  which  is 


were  not  fairly  counted,  but  the  result  left  In 
doubt  and  uncertainty,  and  (or  this  cause  tbe 
said  election  was  void,  and  the  alleged  and  pre- 
tended votes  cast  thereat  In  said  city  should 
not  be  counted. 

"Fourth.  The  said  contestant  says  that  at 
the  said  election  held  as  aforesaid,  on  the  7tb 
day  of  November,  1809,  In  the  county  of  Jeffer- 
son and  city  of  LoulBvllle,  and  Warren,  Hop- 
kins, Christian,  Knox,  Whitley,  Pulaski,  Bell, 
and  divers  other  counties  of  this  commonwealth, 
that  many  thousands  of  the  legal  voters  there- 
of, to  wit.  more  than  enough  thereof  to  have 
changed  the  result  of  said  election,  who  were  In 
the  employment  of  the  Louisville  A  Nashville 
Railroad  Company  and  other  corporations,  were 
Intimidated  by  the  officers  and  superior  em- 
ployees of  said  company  and  corporations  by 
threats  of  less  employment  and  discharge  from 
the  service  of  the  said  company  and  corpora- 
tions, and  were  thereby  forced  and  compelled  to 
vote  and  did,  for  this  cause,  vote  for  the  con- 
testee  for  the  office  of  governor,  when  In  truth 
and  In  (act  they  desired  to  vote  for  the  con- 
testant, and  would  have  done  so  but  for  such  In- 
timidation and  duress.  For  this  cause  the  said 
election  held  In  said  counties  was  and  Is  void. 

"Fifth.  The  contestant  says  that  before  the 
said  election  on  November  7,  1899,  the  leaders 
of  the  Republican  party  in  the  commonwealth 
corruptly  and  fraudulently  entered  Into  an 
agreement  and  conspiracy  with  the  said  officers 
of  the  Louisville  &  Nashville  Railroad  Company 
and  the  American  Book  Company  and  other 
corporations  and  trusta  by  which  the  said  com- 
panies, corporations,  and  trusts  agreed  to  fur- 
nish large  sums  of  money  to  be  used  In  defeat- 
ing the  contestant  at  said  election  by  bribing 
and  corrupting  the  voters  and  election  officers 
of  this  commonwealth  and  debauching  the  pub- 
lic press  thereof ;  and  that  in  pursuance  to  the 
said  conspiracy  the  said  companies,  corpora- 
tions, and  trusts  did  furnish  large  sums  of 
money,  which  were  so  corruptly  and  nnlawfolly 
used  In  the  counties  of  Jefferson.  Warren,  Fay- 
ette, Breathitt,  Hopkins,  Daviess.  Logan,  Todd, 
Henderson,  Pulaski,  Whitley,  Knox,  Bell,  Hard- 
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In,  and  divers  other  counties  of  the  common- 
wealth, and  by  which  many  thousands  of  the 
legal  voters  thereof  were  bribed  and  corrupted 
and  thereby  caused  to  vote  for  contestee. 
Newspapers  were  purchased  and  debauched  and 
officers  of  said  election  bribed,  and  the  contest- 
ant deprived  of  many  thousand  votes  which  be 
would  have  received  but  for  the  unlawful  and 
corrupt  conspiracy  aforesaid,  which  vote*  were 
snfflclent  to  have  elected  him. 

"Sixth.  The  contestant  farther  says  that  In 
the  counties  of  Knox  and  Lewis,  the  county 
board  of  election  officers,  whose  doty  It  was,  by 
law,  to  correctly  certify  the  result  of  the  alecttos 
held  In  their  respective  counties,  were  compelled 
by  unlawful  maiidatory  Injunctions  issued  by 
circuit  Judges  and  clerks,  to  sign  false  retuiaa 
and  eertlflcates  of  said  election,  giving  to  tk« 
contestee  large  majorities  of  the  votes  cast  In 
said  counties ;  and  in  the  county  of  Knox  the 
said  board  was  compelled  by  duress  and  open 
threats  of  violence  from  a  large  body  of  armed 
citizens  of  said  county,  assembled  at  the  county 
seat,  to  sign  false  and  fraudulent  eertlflcates. 
In  the  county  of  Jefferson  the  officers  who  held 
said  election  at  the  voting  places  In  the  dty  of 
lioulsville  were  compelled  to  sign  like  false  and 
fraudulent  certificates  of  said  election,  by  dnreaa 
and  under  threats  of  Sterling  B.  Xymsy,  one  of 
the  circuit  Judges  of  the  commonwealth,  who 
announced  his  purpose  to  fln«  and  Imprison  sbM 
officers  If  they  did  not  sign  said  fUas  eertlfl- 
catea  By  reason  of  the  doreas  aftoreaald  and 
the  said  nniawfnl  mandatory  Injonetloos,  tbs 
votes  in  the  said  counties  and  all  the  preeiocts 
thereof  were  not  correctly  counted  or  certified, 
and  the  said  votes  so  certified  should  not  now 
be  counted  In  determining  the  result  of  said 
election.  All  of  said  certificates  were  sl^cd 
and  made  under  duress,  and  would  not  have  besa 
signed  but  (or  the  (acts  atoresatd. 

"Seventh.  The  contestant  says  that  in  pur- 
suance to  a  conspiracy  o(  the  leaders  of  the  Re- 
publican party  In  Kentucky,  and  the  United 
States  marshal  for  the  district  of  Kentucky,  to 
Intimidate  and  deter  the  Democrats  and  friends 
of  contestant  from  voting  for  him,  said  marAal 
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rary  to  the  provisioiu  of  the  Constitn- 
of  the  United  States." 

knd  defendants  further  say  that  if  any 
pretended  meeting  of  members  of  the 
ral  assembly  was  held  either  on  Janu- 
3l8t  or  February  2d,  at  which  any  ac- 
was  taken  or  attempted  to  be  taken  on 
reports  of  said  contest  committees,  the 
meetings  were  held  secretly,  wiUiout 
notice  to  any  of  the  Bepublican  members 
le  general  assembly  and  without  any  no- 
lo either  of  these  defendants  that  such 
ting  was  to  be  held,  and  without  any  op- 
unity  either  to  the  said  Republican 
tbers  or  any  of  them  to  be  present,  or 
opportunity  for  either  of  these  defend- 
I  to  be  present  at  such  meetings  at  which 
said  contests  were  to  be  heard  and  deter- 
ed.  And  if  any  such  meetings  were  held 
kttempted  to  be  held  on  either  of  those 
9,  and  any  determination  of  either  of  said 
«8t8  was  ]>retended  to  have  been  bad,  it 
utterly  void  on  accoimt  of  lack  of  notice 
opportunity  to  be  present  or  to  be  heard 
ust  herein  stated,  as  well  as  for  the  other 
ions  heretofore  given.  And  to  deprive 
le  defendants  or  either  of  them  of  their 
es  by  such  action  would  *be  to  deprive 


them  of  their  property  without  due  procew 
of  law,  and  would  be  to  deprive  defendants 
and  the  other  people  of  the  state  of  Ken- 
tucky, and  especially  the  qualified  voters 
thereof,  of  their  political  liberty  without 
due  process  of  law,  and  to  deny  to  them  the 
benefits  of  a  republican  form  of  government. 
All  of  which  is  contrary  to  the  provisions 
and  guaranties  of  the  Constitution  of  the 
United  States  as  well  as  that  of  Kentucky." 

"Defendants  further  say  that  both  the  of- 
fices of  governor  and  lieutenant  governor  are 
offices  created  by  the  Constitution  of  Ken- 
tucky, and  therefore  not  subject  to  abolition 
by  the  general  assembly  of  Kentucky.  And, 
furthermore,  it  is  provided  by  the  Constitu- 
tion of  Kentucky  that  'the  salaries  of  public 
officers  shall  not  be  changed  during  the  term 
for  which  they  were  elected,'  and  defendants 
say  they  were  elected,  as  heretofore  shown, 
to  the  offices  of  governor  and  lieutenant  gov- 
ernor, respectively,  of  the  state  of  Kentucky 
on  November  7,  1899,  for  a  period  of  four 
years  each,  and  then  and  thereby  became  en- 
titled to  exercise  the  functions  of  said  of- 
fices and  to  rec(uve  the  salaries  and  emolu- 
ments appertaining  thereto,  which  are  large 
and  valuable^  and  were  such  when  they  were 


other  offleers  and  persons  threatened  to 
let  many  of  eontestant's  supporters  In  the 
ted  States  coort  for  the  district  ot  Ken- 
ny (or  alleged  violation  of  law  In  coanectlon 
h  said  election,  and.  In  pursuance  to  said 
splrac;,  caused  their  threats  to  be  published 
the  dally  press  of  the  state,  and  In  other 
ns,  and  upon  the  day  of  said  election  caused 
uty  United  States  marshals  to  be  and  re- 
in at  the  polling  places  In  the  city  of  Louls- 
e  and  In  various  other  cities  ot  the  common- 
ilth,  Intermeddling  with  the  said  election, 
rawing,  threatening,  and  Intimidating  Demo- 
tic voters  and  their  friends  and  supporters 
the  contestant,  whereby  many  voters,  to  wit, 
re  than  enough  to  have  changed  the  result  of 
i  election,  were  prevented  from  voting  for 
itestant,  who  otherwise  would  have  done  so. 
'Blghth.  The  contestant  says  that  after  said 
rtlon  and  before  the  meeting  of  the  state 
ird  ot  election  commissioners,  In  the  city  of 
ikfort,  a  conspiracy  was  formed  and  entered 

0  by  the  contestee,  the  Louisville  &  Nashville 
llroad  Company,  John  Whallen,  who  was  Its 
d  agent,  and  other  persons,  whose  names  are 
knonn  to  contestant,  to  bring  from  various 
tlons  of  this  commonwealth  large  numbers 
desperate  armed  men,  for  the  purpose  of 
.rmlng  and  Intimidating  the  members  of  the 
d  election  board  In  the  discharge  of  their 
ties,  and  the  friends  and  supporters  of  said 
Itestant;  and  that  In  pursuance  to  said  con- 
racy  the  corporations  and  persons  aforesaid 

1  transport  to  the  city  of  Frankfort  at  said 
oe  a  large  number  of  the  mllltia  of  the  state, 
issed  In  citizens'  clothing,  and  many  hundreds 

desperate  armed  men.  and  unlawfully  kept 
d  maintained  said  mtlltia  and  armed  men  In 
d  about  the  chamber  and  capltol,  where  said 
ctlon  board  held  Its  sessions,  for  several  days : 
r  the  unlawful  purpose  of  alarming  and  Intiml- 
tlng  the  members  of  said  board  and  the  good 
Jzens  of  the  commonwealth  ;  and  the  said  cor- 
ration  end  persons  also  caused  the  military 
rces  of  the  commonwealth  to  be  armed  and 
ulpped  and  held  In  readiness  and  the  slate 
senal  to  be  guarded  by  armed  men  for  the  un- 
wful  purpose  aforesaid,  and  Democratic  mem- 
rs  of  the  military  companies  of  the  state  ml- 
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Iltia  to  be  disarmed  and  discharged  and  tbeir 
places  to  be  filled  with  Republicans. 

"Ninth.  The  contestant  for  further  grounds 
of  contest  herein  says  that  In  the  county  of 
Jefferson  the  county  board  of  election  officers, 
whose  duty  It  was  to  ascertain  and  correctly 
certify  the  result  of  said  election  held  In  said 
county,  were  compelled  by  threats  of  violence 
and  death  to  the  two  Democratic  members  of 
said  board  to  accept,  and  said  board  by  reason  of 
the  duress  aforesaid  did  accept,  false,  fraudu- 
lent, and  Illegal  returns  from  the  various  pre- 
cincts In  the  city  of  Louisville,  which  returns 
were  prepared  by  the  attorneys  and  agents  of 
the  Republican  party,  and  were  signed  by  the 
precinct  ofDcers  aforesaid  nnder  duress  and 
threats  of  fine  and  Imprisonment,  and  said 
board  of  election  officers,  by  reason  of  the  duress 
aforesaid,  based,  upon  their  certificate  as  to 
the  result  of  said  election  In  said  county  upon 
the  said  false,  fraudulent,  and  illegal  returns 
made  by  the  said  precinct  officers  as  aforesaid, 
and  for  this  cause  the  contestant  was  deprived 
of  many  thousand  votes  cast  for  him  at  said 
election,  and  the  contestee  was  given  many 
thousand  Illegal  votes  to  which  he  was  not  en- 
titled, to  wit,  more  than  enough  to  have  changed 
the  result  of  the  said  election,  and  for  this  cause 
the  said  election  was  and  Is  void,  and  the  alleged 
vote  of  Jefferson  county  as  certified  by  said 
county  board  should  not  be  counted  In  ascer- 
taining the  result  of  said  election  in  this  com- 
monwealth. 

"Tenth.  The  contestant  further  avers  that 
many  thousand  of  persons  who  were  not  entitled 
to  vote  at  the  said  election  on  November  Tth, 
1899,  were  unlawfully  brought  Into  this  com- 
monwealth by  the  agents  of  the  Louisville  & 
Nashville  Railroad  Company  and  others  acting 
In  contestee's  behalf,  and  at  said  election  were 
wrongfully  and  unlawfully  voted  for  the  con- 
testee In  said  election  ;  that  the  number  of  votes 
so  cast  were  sufficient  to  have  changed  the  re- 
sult of  said  election. 

"The  contestant  will,  upon  the  grounds  afore- 
said, at  the  time  and  place  and  before  the  tri- 
bunals stated,  contest  the  election  of  said  Will- 
iam S.  Taylor  to  the  office  of  governor  of  this 
commonwealth." 

1101 


Digitized  by 


Google 


M9-668 


SUPBKKE  OOXTBT  OF  THE  UNITED  STATES. 


Oct.  TiRit, 


tbus  deetod;  the  talary  of  the  governor  be- 
ing then  and  now  fixed  by  law  at  $6,600  per 
annum ;  and  to  take  from  them  their  said  of- 
ficesand  their  said  salaries  and  emoluments  by 
the  aforesaid  action  of  said  contest  tribunals 
would  be  to  deprive  them  of  their  property 
without  due  process  of  law,  contraiy  to  the 

grovisions  of  the  Constitution  of  the  United 
tates,  and  especially  of  the   14th   Amend- 
ment thereof. 

"Defendants  say  that  the  power  vested  in 
the  houses  of  the  general  assembly  of  Ken- 
tucky to  try  contests  over  elections  of  gov- 
ernor or  lieutenant  governor  is  judicial  in 
its  nature,  and  is  subject  to  the  same  limita- 
tions and  restrictions  to  which  the  exercise 
of  judicial  power  is  ordinarily  subject;  that 
by  the  Constitution  of  the  state  of  Kentucky 
and  also  by  the  Constitution  of  the  United 
states,  especially  the  5th  and  14th  Amend- 
ments thereof,  the  exercise  of  absolute  and 
[560]arbitrary  'power  by  the  state  or  any  depart- 
ment thereof,  whereby  any  person  shall  be 
deprived  of  life,  liberty,  property,  or  the  pur- 
suit of  happiness,  including  therein  the  en- 
joyment of  honors  and  the  occupation  of 
positions  of  public  trust  and  emolument,  is 
forbidden.  But  defendants  say  that  if  effect 
be  given  to  the  alleged  decisions  by  the  said 
boards  of  contest  or  the  said  houses  of  the 
gener&l  assembly  as  to  the  said  contested 
.elections  for  governor  or  lieutenant  gov- 
ernor, and  these  defendants  be  thereby  de- 
prived of  the  offices  of  governor  or  lieutenant 
governor,  and  the  plaintiff  Beckham  be 
thereby  vested  with  the  power  of  governor 
of  Kentucky,  then,  not  only  will  the  people 
of  Kentucky  be  deprived  of  their  political 
liberty  without  due  process  of  law,  but  these 
defendants  will  also  be  deprived,  without 
due  process  of  law,  of  the  right  to  hold  the 
said  offices  of  governor  and  lieutenant  gov- 
ernor, which  are  both  profitable  and  honora- 
ble, all  of  which  is  contrary  to  and  forbidden 
by  both  the  provisions  of  the  state  Constitu- 
tion and  of  the  Constitution  of  the  United 
States  above  referred  to,  and  defendants  say 
that  ifj  by  a  proper  construction  of  the  Con- 
stitution of  Kentucky,  the  absolute  and 
arbitrary  power  is  given  either  to  the  boards 
of  contest  or  the  houses  of  the  general  as- 
sembly to  take  from  these  defendants  the  of- 
fices of  honor,  trust,  and  emolument  to  which 
they  were  elected  by  the  people  of  the  state 
as  heretofore  alleged,  under  the  false  guise  of 
a  trial  of  a  contest  over  said  offices,  then  the 
said  Constitution  of  the  state  is  itself  con- 
trary to  the  aforesaid  provisions  of  the  Con- 
stitution of  the  United  States." 

The  prayer  of  the  defendants  was  that  the 
bill  be  dismissed,  that  J.  C.  W.  Beckham  be 
adjudged  a  usurper,  and  that  William  S. 
Taylor  and  John  Marshall  be,  respectively, 
adjudged  the  governor  and  lieutenant  gov- 
ernor of  the  commonwealth. 

The  answers  were  in  large  part  disposed 
of  on  demurrer  and  motion  to  strike  out,  and 
the  case  was  submitted  to  the  circuit  court 
for  determination  on  the  law  and  facts  with- 
out the  intervention  of  a  jury,  and  defend- 
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ants  "moved  the  court  to  state  in  writing 
the  conclusions  of  fact  found  separately 
from  the  conclusions  of  law;"  but  it  w*a 
agreed  that  the  court  might  adopt  its  opinion 
on  demurrer  as  its  statement  of  its  conclu- 
sions *of  law.  This  the  court  did,  and  found[561] 
the  facts  in  its  judgment,  which  findings  in- 
cluded, among  others,  these: 

"Second.  William  Goebel  and  J.  C.  W. 
Beckham  inaugurated  a  contest  for  the  of- 
fices of  governor  and  lieutenant  governor 
respectively  before  the  general  assembly  of 
Kentucky  on  the  2d  day  of  January,  1000, 
against  William  S.  Taylor  and  John  Mar- 
shall, and  the  said  contest  was  finally  deter- 
mined by  the  general  assembly  on  the  2d  day 
of  February,  IDOO,  at  which  time  it  was  ad- 
judged and  determined  by  each  house  of 
said  general  assembly,  acting  separately  and 
also  in  joint  session,  that  the  said  William 
Goebel  was  duly  elected  governor  of  the  com- 
monwealth of  Kentucky  for  the  term  begin- 
ning December  13,  1800,  and  was  entitled 
to  said  office  of  governor,  and  it  was  then 
and  there  in  like  manner  determined  by  said 
general  assembly  and  by  each  house,  acting 
separately  and  in  joint  session,  that  the  said 
J.  C.  W.  Beckham  was  duly  elected  lieuten- 
ant governor  of  said  commonwealth  for  the 
same  term. 

"Third.  Immediately  after  the  said  deter- 
mination the  oath  of  office  of  governor  as 
provided  by  law  was  administered  to  said 
Goebel,  February  2,  1000,  and  the  oath  of  of- 
fice as  lieutenant  governor,  as  provided  by 
law,  was  in  like  manner  administered  to  d. 
C.  W.  Beckham. 

"Fourth.  Said  William  Goebel  died  on  Um 
3d  day  of  February,  at  6.46  P.  if.,  and  shortly 
thereafter  upon  said  day  J.  C.  W.  Beckham 
as  lieutenant  governor  was  sworn,  as  re- 
quired by  law,  to  discharge  the  duties  of  tb* 
office  of  governor  of  the  commonwealth." 

Judgment  of  ouster  was  rendered  in  favo^ 
of  plaintiff  and  against  defendants. 

The  case  was  then  carried  on  appeal  to  the 
court  of  appeals  of  Kentucky  and  the  judg- 
ment affirmed  (21  Ky.  L.  Rep.  1735,  56  S. 
W.  177 ) ;  whereupon  a  writ  of  error  from 
this  court  was  allowed  by  the  chief  justiee 
of  that  court. 

The  journals  of  the  two  houses,  attached 
to  the  petition  as  part  thereof,  showed  that 
the  general  assembly  convened  on  January 
2,  1000,  and  that  on  the  third  day  after  its 
organization  boards  of  contest  were  appointed 
pursuant  to  the  statute;  that  on  February 
2,  1000,  the  board  in  each  of  the  contests  re- 
ported *to  the  two  houses  that  they  had[5891 
heard  all  the  evidence  offered  by  the  partien, 
and  that  William  Goebel  had  reoeived  the 
highest  number  of  legal  votes  cast  for  govern- 
or ;  that  J.  C.  W.  Beckham  had  received  the 
highest  number  of  legal  votes  cast  for  lieu- 
tenant governor;  and  that  they  were  duly 
elected  and  entitled  to  those  offices.  The 
journals  further  showed  that  on  the  same 
day  both  houses,  with  a  quorum  present,  ap- 
proved and  adopted,  separately  and  in  joint 
session,  the  reports  of  the  contest  boards, 
and  declared  that  William  Goebel  and  J.  C. 
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teckham  were  duly  elected  governor  and 
enant  governor,  respectively. 

appeared  that  thereupon  said  Goebel 
Beckham  on  that  day,  February  2,  took 
>ath  of  office ;  that  on  January  30  Will- 
Goebel  was  shot  by  an  assassin,  roceiv- 
a.  wound  from  which  he  afterward  died 
'ebruary  3;  and  that  on  January  31  de- 
ant  Taylor  as 'governor  issued  a  procla- 
ion  declaring  that  a  state  of  insurrection 
ted  at  Frankfort,  Kentucky,  adjourning 
general  assembly  until  February  6,  and 
ring  it  then  to  assemble  at  the  town  of 
Ion,  in  Laurel  county, 
ae  sessions  of  the  general  assembly  on 
ruary  2  were  not  held  at  the  state  house, 
the  reason,  as  recited  in  the  jcKirnals, 
;  it  was  occupied  by  a  military  force 
ih  would  not  allow  the  general  assembly 
leet  there,  and  thereupon  the  general  as- 
bly  met  on  that  day  in  the  Capitol  Hotel, 
he  city  of  Frankfort.  On  February  19 
general  assembly  met  at  the  state  house, 

the  senate  on  that  day  adopted  the  fol- 
ing  resolution: 

Whereas,  on  the  Slst  day  of  January, 
0,  the  acting  governor  of  the  common- 
1th  of  Kentucky,  by  the  use  of  armsd 
:e,  dispersed  the  general  assembly,  and 

until  recently  prevented  the  senate  and 
se  from  assembling  at  their  regular 
ms  and  places  of  meeting;  and, 
Whereas,  the  general  assembly  and  each 
ise  thereof,  after  publio  notice,  met  in 
it  and  separate  sessions  in  the  city  of 
inkfort,  a  full  quorum  of  such  bodies  be- 

present,  and  adopted  the  majority  re- 
ts and  resolutions  of  the  board  of  contest 
governor  and  lieutenant  governor  of  the 
imonwealth  *of  Kentucky,  unseating  the 
testees,  W.  S.  Taylor  and  John  Marshall, 
governor  and  lieutenant  governor,  and 
ting  the  contestants,  William  Goebel  and 

0.  W.  Beckham,  as  governor  and  lieuten- 
;  governor,  respectively;  all  of  which  pro- 
dings,  reports,  and  resolutions  are  set  out 
the  journals  of  the  two  houses  of  the  gen- 
1  assembly;  and, 

'Whereas,  this  joint  assembly  is  now  en- 
ed  to  meet  in  its  regular  place  of  meeting, 

1,  whilst  it  adheres  to  the  belief  beyond 
jbt  that  the  action  of  the  general  assem- 
■  therefore  taken  in  reference  to  said  eon- 
ts  is  valid,  final,  and  conclusive,  to  remove 
f  doubt  that  may  exist  in  the  minds  of 
y  of  the  people  of  the  commonwealth; 
w,  be  it 

'Resolved,  By  the  general  assembly 
the  commonwealth  of  Kentucky,  in 
nt  session  assembled,  to  the  end  that 
doubt  may  be  removed,  if  any  exists,  as 
the  validity  and  regularity  of  the  action 
d  proceedings  at  the  times  and  places 
5\vn  by  the  journals  of  the  two  houses, 
lier  than  its  regular  rooms  provided  by 
,v.  that  all  the  acts,  proceedings,  and  reso- 
tions  of  the  senate  and  house  and  of  the 
int  assembly  of  the  two  houses  up- 
or  touching  the  report  of  the  major- 
f  of  the  boards  of  contest  for  the  offices  of 
Tcrnor  and  lieutenant  governor,  unseating 
e  cont>>8tees  and  seating  William  Qoebel 
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and  J.  C.  W.  Beckham,  and  declaring  them 
to  have  been  elected  governor  and  lieutenant 
governor,  respectively,  on  the  7th  day  of  No- 
vember, 1899,  is  hereby  re-enacted,  readopted, 
&nd  reaffirmed  and  ratified  at  this,  the  regu- 
lar place  of  meeting  provided  by  law,  at  the 
seat  of  government  in  Frankfort,  Ky." 

The  same  resolution  was  adopted  by  the 
house,  and  on  February  20  by  both  houses  in 
joint  session. 

The  court  of  appeals  regarded  the  disposal 
of  the  following  contentions  of  Taylor  and 
Marshall  as  decisive  of  the  case,  namely: 
( 1 )  That  the  proceedings  of  the  legislature 
of  February  2  were  void,  because  the  legis- 
lature had  then  been  adjourned  by  the  gover- 
nor until  February  6,  and  no  legal  session 
could  be  held  in  the  meantime.  (2)  Thai 
William  Goebel  having  died  on  February  3, 
the  contest  for  the  office  of  governor  thereby 
abated,  and  the  action  of  the  legislature  on 
February  19  and  20  was  therefore  void.  (3) 
That  the  lefjislature  'took  no  action  on  Feb- [664] 
ruary  2,  and  that  the  journals  of  these  meet- 
ings were  fraudulently  made  by  the  clerk  in 
pursuance  of  an  alleged  conspiracy  between 
certain  members  of  the  assembly  and  con- 
testants. (4)  That  the  general  assembly 
acted  without  evidence  and  arbitrarily. 

The  court  of  appeals  held  that  the  governor 
had  no  power  to  adjourn  the  legislature,  and 
that  his  attempt  to  do  so  was  wholly  void, 
and  did  not  interfere  with  the  right  of  the 
legislature  to  proceed  with  its  sessions  at 
Frankfort.  The  only  authority  relied  on  to 
sustain  his  action- was  §  30  of  the  Constitu- 
tion of  Kentucky,  as  follows:  "The  first 
general  assembly,  the  members  of  which 
shall  be  elected  under  this  Constitution, 
shall  meet  on  the  1st  Tuesday  after  the  1st 
Monday  in  January,  1894,  and  thereafter  the 
general  assembly  shall  meet  on  the  same  day 
every  second  year,  and  its  sessions  shall  be 
held  at  the  seat  of  government,  except  in 
case  of  war,  insurrection,  or  pestilence,  when 
it  may.  by  proclamation  of  tne  governor,  as- 
semble, for  the  time  being,  elsewhere." 

This,  the  court  held,  did  not  provide  for 
the  adjournment  of  the  general  assembly  by 
the  governor  after  it  had  assembled,  but  for 
the  designation  of  another  place  at  which  it 
might  assemble  for  the  time  being  and  or- 
ganize, when  prevented  by  the  causes  named 
from  doing  so  at  the  capital;  and  that  it 
was  not  intended  to  authorize  such  action  as 
was  taken  was  clear  from  $  80,  which  pro- 
vided, among  other  things:  "In  case  of 
disagreement  between  the  two  bouses  with 
respect  to  the  time  of  adjournment,  he  [the 
governor]  may  adjourn  them  to  such  time  as 
he  shall  think  proper,  not  exceeding  four 
months."  This  showed  that  the  governor 
had  no  power  over  the  time  of  adjournment 
of  the  two  houses,  except  in  cases  of  disa- 
greement as  to  that  matter  between  them, 
and  no  such  disaf^recment  existed  here. 
And  even  then  it  did  not  confer  upon  him 
power  to  name  any  other  place  than  that 
in  which  the  legislature  might  be  sitting. 

Section  41  also  provided:  "Neither  house, 
during  the  session  of  the  general  assembly, 
shall,  without  the  consent  of  the  other,  nd- 
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joum  for  more  than  three  da^,  nor  to  any 
[566]other  place  'than  that  in  which  it  may  be 
sitting."  By  this  section  either  house 
migbC  with  the  consent  of  the  other,  adjourn 
'or  more  than  three  days,  or  to  any  other 
>lace  than  that  in  which  it  was  sitting;  but 
t  could  not  have  been  intended  that  the  gov- 
srnor  should  have  lilce  power.  On  the  con- 
trary, the  powers  of  the  state  government 
were  divided  into  three  distinct  and  inde- 
pendent departments,  and  the  state  Consti- 
tution was  intended  to  maintain  the  abso- 
lute independence  of  each. 

The  court  further  decided  that  the  death 
at  William  Goebel  on  February  3d  did  not 
affect  the  right  of  Beckham.  If  Goebel 
was  elected  governor,  and  Beckham,  lieu- 
tenant governor,  Beckham  on  February  3d 
became  entiUed  to  the  oflSce  of  governor,  and 
had  the  right  to  continue  the  contest  to  se- 
cure what  the  Constitution  guaranteed  him, 
so  that,  if  the  legislature  had  not  acted  un- 
til February  19,  it  had  a  right  then  to  act  on 
the  contest,  and  its  action  would  be  none  the 
less  valid  because  not  taken  in  Qoebel's  life- 
time. 

As  to  the  validity  of  the  entries  in  the 
journals  and  the  effect  to  be  given  them,  the 
court  ruled,  citing  many  authorities,!  that 
evidence  aliutide  could  not  be  received  to  im- 
peach the  validity  of  the  record  prescribed 
by  the  Constitution  as  evidence  of  the  pro- 
ceedings of  the  general  assembly,  and  that 
the  court  was  without  jurisdiction  to  go  be- 
hind the  record  thereby  made.  Among  other 
things  the  court  said : 

'"ftiere  is  no  conflict  between  the  action  of 
the  state  canvassing  board  and  that  of  the 
l^slature  in  these  cases.  The  state  can- 
vassing board  were  without  power  to  go  be- 
hind the  returns.  They  were  not  authorized 
to  hear  evidence  and  determine  who  was  in 
truth  elected,  but  were  required  to  give  a 
certificate  of  election  to  those  who  on  the 
face  of  the  returns  had  received  the  highest 
number  of  votes.  For  the  state  board  to 
have  received  evidence  to  impeach  the  re- 
[•66]tums  before  them  'would  have  oeen  for  them, 
in  effect,  to  act  as  a  board  for  trying  a  con- 
tested election,  and  if  they  had  done  this 
they  would  have  usurped  the  power  vested 
in  the  general  assembly  by  the  Constitution ; 
for  by  its  express  terms  only  the  general  as- 
sembly can  determine  a  contested  election 
for  governor  and  lieutenant  governor. 

"But  the  certificate  of  the  state  board  of 
canvassers  is  no  evidence  as  to  who  was  in 
truth  elected.  Their  certificate  entitles  the 
recipient  to  exercise  the  office  until  the  regu- 
ular  constitutional  authority  shall  determine 
who  is  the  de  jure  olTicer.  The  rights  of  the 
de  jure  officer  attached  when  he  was  elected. 


tCooley,  Const.  Llm.  (5th  ed.)  222:  Wright 
V.  Defreeae,  8  Ind.  298:  McCulloch  v.  State.  11 
iDd.  424 :  State  ett  ret.  Loomis  v.  Hoffitt,  5 
Ohio,  858 :  Wise  v.  Bigger,  79  Va.  269  :  Snnbury 
ft  E.  R.  Co.  V.  Cooper,  88  Pa.  288  :  Fletcher  v. 
Peck,  6  CrRDch,  87,  8  L.  ed.  182 ;  Ex  parte  Mc- 
Cardle.  7  Wall.  606, 19  L.  ed.  264 ;  United  States 
V.  Des  Moines,  Nav.  &  R.  Co.  142  U.  8.  544,  35 
L.  ed  1109, 12  Sap.  Ct.  Rep.  3U8 :  United  States 
T.  Old  Settlers.  148  D.  8.  466.  37  L.  ed.  623,  13 
Sup.  Ct.  Kop.  660. 
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although  the  result  was  unknown  until  it 
was  declared  by  the  proper  constitutional 
authority.  When  it  was  so  declared  it  wa« 
simply  the  ascertainment  of  a  fact  hitherto 
in  doubt,  or  unsettled.  The  rights  of  the  d« 
facto  officer,  under  his  certificate  from  the 
convassing  board,  were  provisional  or  tem- 
porary until  the  determination  of  the  result 
of  the  election  as  provided  in  the  Constitu- 
tion, and  upon  that  determination,  if  ad- 
verse to  him,  they  ceased  altogether.  Such 
a  determination  of  the  result  of  the  election, 
by  the  proper  tribunal,  did  not  take  Xruni 
him  any  pre-existing  right ;  for  if  not  in  fact 
elected  he  had  only  a  right  to  act  until  the 
result  of  the  election  could  be  determined." 

In  respect  of  the  allegation  that  the  ac- 
tion of  the  general  assembly  was  void  because 
without  evidence  and  arbitrary,  the  court 
held  that  it  must  be  presumed  that  the  l^s- 
lature  did  its  duty  in  the  premises ;  and,  fur- 
ther, that  the  objections  that  the  notices  of 
contest  were  insufficient  and  that  the  evi- 
dence was  equally  insufficient,  that  the  con- 
test boards  were  not  fairly  drawn  by  lot,  and 
that  certain  members  of  the  boards  were  lia- 
ble to  objection  on  the  ground  of  partiality, 
were  all  in  respect  of  matters  confided  to  the 
general  assembly  to  deal  with  as  made  by 
the  Constitution  the  sole  tribunal  to  deter- 
mine such  contests. 

To  the  argument  that,  if  all  the  specifica- 
tions of  contestants  were  true,  the  election 
was  wholly  void  and  no  one  elected,  the  court 
replied  that  it  had  no  means  of  knowing  the 
grounds  on  which  the  general  assembly 
reached  its  conclusion;  that  the  *pre8ump-[597] 
tions  were  in  favor  of  their  judgment,  and 
that  "when  they  found  as  a  fact  that  the  con- 
testants received  the  highest  number  of  legal 
votes  cast  in  the  election  in  controversy,  we 
are  not  at  liberty  to  go  behind  their  find- 
ings." 

The  court  further  hdd  that  the  proceed- 
ings were  not  in  violation  of  the  14th  Amend- 
ment, and  said: 

"The  office  of  governor  being  created  by 
the  Constitution  of  this  state,  the  instru- 
ment creating  it  might  properly  provide  hbw 
the  officer  was  to  be  elected  and  how  the  re- 
sult of  this  election  should  be  determined. 
The  provisions  of  the  Constitution  on  this 
subject  do  not  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States. 
Such  an  office  is  not  property,  and  in  deter- 
mining merely  the  result  of  the  election,  ac- 
cording to  its  own  laws,  the  state  deprives 
no  one  of  life,  liberty,  or  property.  In  cre- 
ating this  office  the  state  had  a  right  to  pro- 
vide such  agencies  as  it  saw  fit  to  determine 
the  result  of  the  election,  and  it  had  a  right 
to  provide  such  a  mode  of  procedure  as  it 
saw  fit.  It  is  wholly  a  matter  of  state  poli- 
cy. The  people  of  the  state  might,  by  an 
amendment  to  their  Constitution,  abolish 
the  office  altogether.  The  determination  of 
the  result  of  an  election  is  purely  a  political 
question,  and  if  such  suits  as  this  may  be 
maintained  the  greatest  disorder  will  result 
in  the  public  business.  It  has  always  been 
the  policv  of  our  law  to  provide  a  summary 
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leas  for  the  settlement  of  auch  contests,  to 
end  that  public  business  shall  not  be  in- 
upted ;  but  if  such  a  suit  as  this  may  be 
ntaincd,  where  will  such  a  contest  end?" 
f  the  Beven  members  of  the  tribunal,  Ha- 
igg,  C.  J.,  Paynter,  Hobson,  and  White, 
concurred  in  the  principal  opinion  by 
>son,  J.;  and  Burnam  and  Guffy,  J.T.,  in 
result,  in  a  separate  opinion  by  Burnam, 
on  the  ground  "that  there  is  no  power  in 
courts  of  the  state  to  review  the  finding 
;he  general  assembly  in  a  contested  elec- 
t  for  the  offices  of  governor  and  lieuten- 
governor  as  shown  by  its  duly  authenti- 
3d  records."  Du  Relle,  J.,  dissented,  hold- 
that  the  boards  of  contest  had  nu  juris- 
tion  in  the  matter  which  they  undertook 
try,  and  that  the  demurrer  should  have 
n  carried  back  to  the  petition  and  sua- 
led. 

The  present  Constitution  of  the  state  of 
itucky  of  1891  provides,  S  90:  "Con- 
ted  elections  for  governor  and  lieutenant 
ernor  shall  be  determined  by  both  houses 
the  general  assembly,  according  to  such 
ulations  as  may  be  established  by  law." 
is  was  taken  verbatim  from  the  24th  sec- 
n  of  article  3  of  the  Constitution  of  1850. 
Section  27  of  article  3  of  the  Constitution 
1790  provided:  "Contested  elections  for 
governor  and  lieutenant  governor  shall  be 
;ennined  by  a  committee,  to  be  selected 
TO  both  houses  of  the  general  assembly, 
1  formed  and  regulated  in  such  manner 
shall  be  directed  by  law." 
The  statutes  of  Kentucky  provide: 
'Sec.  1535.  No  application  to  contest  the 
ction  of  an  olTicer  shall  be  heard,  unless 
tice  thereof,  in  writing,  signed  by  the  par- 
contesting,  is  given. 

'1.  The  notice  shall  state  the  grounds  of 
!  contest,  and  none  other  shall  afterward 
heard  as  coming  from  such  party ;  but  the 
itestee  may  miSce  defense  without  giving 
iinter  notice. 

"2.  In  the  case  of  an  officer  elective  by  the 
ters  of  the  whole  state,  or  any  judicial  dis- 
ict;  the  notice  must  be  given  within  thirty 
ys  after  the  final  action  of  the  board  of 
nvassers." 

"Sec.  1596  A,  .  . 
"8.  Contested  Election  of  6ovek«or 
fD  Lieutenant  Governor.  When  the  elec- 
jn  of  a  governor  or  lieutenant  governor  is 
ntested,  a  board  for  determining  the  con- 
st shall  be  formed  in  the  manner  follow- 

"First.  On  the  third  day  after  the  organ- 
ation  of  the  general  assembly  which  meets 
!xt  after  the  election,  the  senate  shall  se- 
ct by  lot  three  of  its  members,  and  the 
)usc  of  representatives  shall  select  by  lot 
ght  of  its  members,  and  the  eleven  so  se- 
cted  shall  constitute  a  ]>oard,  seven  of  whom 
lall  have  power  to  act. 
"Second.  In  making  the  selection  by  lot, 
le  name  of  each  member  present  shall  be 
ritten  on  a  separate  piece  of  paper,  every 
ich  piece  being  as  nearly  similar  to  the 
her  as  may  be.  *Each  piece  shall  be  rolled 
p  so  that  the  name  thereon  cannot  be  seen, 
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nor  any  particular  piece  be  ascertained  or 
selected  by  feeling.  The  whole  so  prepared 
shall  be  placed  by  the  clerk  in  a  box  on  his 
table,  and  after  it  has  been  well  shaken  up 
and  the  papers  therein  well  intermixed,  the 
clerk  shall  draw  out  one  paper,  which  shall 
be  opened  and  read  aloud  by  the  presiding 
officer,  and  so  on  until  the  required  number 
is  obtained.  The  persons  whose  names  are 
so  drawn  shall  be  members  of  the  board. 

"Third.  The  members  of  the  board  so 
chosen  by  the  two  houses  shall  be  sworn  by 
the  speaker  of  the  house  of  representatives 
to  try  the  contested  election,  and  give  true 
judgment  thereon,  according  to  the  evidence, 
unless  dissolved  before  rendering  judgment. 

"Fourth.  The  board  shall,  within  twenty- 
four  hours  after  its  election,  meet,  appoint 
its  chairman,  and  assign  a  day  for  hearing 
the  contest,  and  adjourn  from  day  tp  day 
as  its  business  may  require. 

"Fifth.  If  amy  person  so  selected  shall 
swear  that  he  cannot,  without  great  person- 
al inconvenience,  serve  on  the  (ward,  or  that 
he  feels  an  undue  bias  for  or  against  either 
of  the  parties,  he  may  be  excused  by  the 
house  from  which  he  was  chosen  from  serv- 
ing on  the  board,  and  if  it  appears  that  the 
person  so  selected  is  related  to  either  party, 
or  is  liable  to  any  other  proper  objection  on 
the  score  of  its  partiality,  ne  shall  be  ex- 
cused. 

"Sixth.  Any  deficiency  in  the  proper  num- 
ber so  created  shall  be  supplied  by  another 
draw  from  the  box. 

"Seventh.  The  board  shall  have  power  to 
send  for  persons,  papers,  and  records,  to  is- 
sue attachments  therefor  signed  by  its 
chairman  or  clerk,  and  issue  commissions 
for  taking  proof. 

"Eighth.  Where  it  shall  appear  that  the 
candidates  receiving  the  highest  number  of 
votes  given  have  received  an  equal  number, 
the  right  to  the  office  shall  be  determined  by 
lot,  under  the  direction  of  the  board.  Where 
the  person  returned  is  found  not  to  have 
been  legally  qualified  to  receive  the  office  at 
the  time  of  his  election  a  new  election  shall 
be  ordered  to  fill  the  vacancy;  Provided,  the 
first  two  years  of  his  term  shall  not  have  ex- 
pired. Where  another  than  the  person 
returned  shall  be  found  to  have  received  the 
highest  number  of  l^al  votes  given,  *such[5T0] 
other  shall  be  adjudged  to  be  the  person 
elected  and  entitled  to  the  office. 

"Ninth.  No  decision  shall  be  made  but  by 
the  vote  of  six  members.  The  decision  of 
the  board  shall  not  be  final  nor  conclusive. 
Such  decision  shall  be  reported  to  the  two 
houses  of  the  general  assembly,  for  the  fu- 
ture action  of  the  general  assembly.  And 
the  general  assembly  shall  then  determine 
such  contest. 

"Tenth.  If  a  new  election  is  required  it 
shall  be  immediately  ordered  by  proclama- 
tion of  the  speaker  of  the  house  of  represen- 
tatives to  take  place  within  six  weeks  there- 
after, and  on  a  day  not  sooner  than  thirty 
days  thereafter. 

"Eleventh.  When  a  new  election  is  ordered 
or  the  incumbent  adjudged  not  to  be  enti- 
tled, his    powers    shall    immediately  cease, 
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and.  if  the  office  U  not  adjudged  to  another, 
it  shall  be  deemed  to  be  vacant. 

"Twelfth.  If  any  member  of  the  board  wil- 
fully fails  to  attend  its  sessions,  he  shall  be 
reported  to  the  house  to  which  he  belongs, 
and  thereupon  such  house  shall,  in  its  discre- 
tion, punish  him  by  fine  or  imprisonment  or 
both. 

"Thirteenth.  If  no  decision  of  the  board  is 
given  during  the  then  session  of  the  general 
assembly,  it  shall  be  dissolved  unless  by 
joint  resolution  of  the  two  houses  it  is  em- 
powered to  continue  longer." 

Mr.  Helm  Braee  argued  the  cause  and, 
with  Messrs.  James  P.  Belm  and  Kennedy 
Belm,  filed  a   brief   for   plaintiffs  in  error. 

Messrs.  W.  O.  Bradley,  W.  B.  Tost,  A.  E. 
WilUon,  D.  W.  Fairleigh,  W.  C.  P.  Breck- 
inridge, and  John  Shelby  were  with  them  on 
the  brief. 

Unless  the  court  shall  be  of  opinion  that 
all  the  questions  presented  are  frivolous  and 
wholly  without  substance,  the  jurisdiction 
of  this  court  in  the  case  at  bar  is  beyond 
question. 

Boyd  v.  yebraska  eai  rel.  Thayer,  143  U. 
S.  135,  36  L.  ed.  103,  12  Sup.  Ct.  Rep.  375. 

Whether  or  not  the  answer  stated  facts 
sufficient  to  show  that  the  right  claimed  was 
one  protected  by  the  Federal  Constitution, 
and  whether  the  legislative  proceedingj  re- 
lied on  by  plaintiff  were  not  due  process  of 
law  are  Federal  questions  for  this  court  to 
determine. 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581 ; 
Covington  <£  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup. 
Ct.  Rep.  198. 

The  right  to  such  an  office  as  is  here  in- 
volved is  one  which  is  protected  by  the  Con- 
stitution of  the  United  States. 

Marbury  v.  Madison,  1  Cranch,  137,  2  L. 
ed.  60;  Kennard  v.  Louisiana  ex  rel.  Mor- 
qan,  92  U.  S.  480,  23  L.  ed.  478 ;  Foster  v. 
Kansas  ex  rel.  Johnston,  112  U.  S.  201,  28 
L.  ed.  629,  5  Sup.  Ct.  Rep.  8,  97 ;  Cummings 
V.  Missouri,  4  Wall.  277,  18  L.  ed.  356;  Dent 
V.  West  Virginia,  129  U.  S.  114,  32  L.  ed.  623, 
9  Sup.  Ct.  Rep.  231. 

The  case  of  Wilson  v.  Tforth  Carolina,  169 
U.  S.  686,  42  L.  ed.  865,  18  Sup.  Ct.  Rep. 
435,  has  no  application  to  the  case  at  bar. 
In  that  case  the  statute  provided  that  if 
certain  charges  were  made  against  a  public 
official  the  government  might,  without  a 
hearing  or  trial,  suspend  him  until  there 
could  be  a  trial. 

There  is  no  suggestion  in  Re  Sawyer,  124 
U.  8.  219,  31  L.  ed.  408.  8  Sup.  Ct.  Rep.  482, 
that  the  right  to  an  office  is  not  protected  by 
the  Federal  Constitution  against  arbitrary 
deprivation.  It  simply  holds  that  a  court  of 
equity  of  the  United  States  cannot  interfere 
with  the  matter  of  the  appointment  or  re- 
moval of  public  officers,  as  this  is  purely  a 
matter  of  legal  cognizance. 

The  right  of  the  people  to  choose  their  offi- 
•ers  who  should  represent  them  in  state  af- 
fairs was  the  essential  right  which  was  guar- 
anteed by  U.  S.  Const,  art.  4,  !  4,  in  ex- 
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change  and  as  an  equivalent  for  their  rar- 
render  of  the  right  of  revolution. 

Re  Duncan,  139  U.  S.  449,  sub  nom.  Dun- 
can V.  McCall,  35  L.  ed.  219,  11  Sup.  Ct. 
Rep.  673. 

A  guaranty  is  a  promise  to  answer  for  th« 
payment  of  some  debt,  or  the  performance 
of  some  duty,  in  the  case  of  the  failure  of 
another  person  who  is  himself  in  the  first 
instance  liable  to  such  payment  or  perform- 
ance. 

14  Am.  &,  Eng.  Enc.  Law,  p.  1128. 

The  constitutional  provision  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law  is  a  pro- 
tection to  the  individual  and  every  right  he 
has,  against  arbitrary  spoliation  by  a  state. 

Bank  of  Columbia  v.  Okely,  4  Wheat.  244, 
4  L.  ed.  661 ;  Cummings  v.  Missouri,  4  Wall. 
277.  18  L.  ed.  350;  Slaughter-Bouse  Case*, 

16  Wall.  36,  sub  nom.  Butchers'  Benev.  Asao. 
v.  Crescent  City  L.  S.  L.  d  8.  B.  Co.  21  L. 
ed.  394;  People  v.  Marx,  99  N.  Y.  386.  62 
Am.  Rep.  34,  2  N.  E.  29;  Broum  v.  Hum- 
mel, 6  Pa.  86 ;  People  ex  rel.  Le  Roy  v.  Burl- 
but,  24  Mich.  44,  9  Am.  Rep.  103. 

This  court  can  enforce  the  provisions  of 
the  Federal  Constitution  by  declaring  null 
and  void  an  alleged  arbitrary  action  of  the 
general  assembly  of  Kentucky  denying  those 
rights,  when  such  action  is  sought  to  be  ju- 
dicially enforced. 

Burtado  v.  California,  110  U.  S.  516,  2« 
L.  ed.  232,  4  Sup.  Ct.  Rep.  111.  292:  Story, 
Miscellaneous  Writings,  619,  621 ;  The  Fed- 
eralist, Nos.  16.  80;  Kilboum  v.  Thompson. 
103  U.  S.  168,  26  L.  ed.  377;  Dnited  States 
V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1  Sup. 
Ct.  Rep.  240:  Tindal  v.  Wesley,  167  U.  8. 
217,  42  L.  ed.  141.  17  Sup.  Ct.  Rep.  770; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565. 

The  right  to  .vote,  if  given  by  the  state 
law,  is  protected  by  the  14th  Amendment 
against  arbitrary  deprivation  by  the  state. 

Minor  v.  Bappersett,  21  Wall.  162,  22  L. 
ed.  627. 

The  prohibition  of  the  14th  Amendment 
against  any  state  depriving  any  person  of 
life,  liberty,  or  property  applies  equally  to 
all  the  departments  of  state  government. 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicaoo.  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  531 ; 
Scott  V.  McJfeal,  154  U.  S.  34,  38  L.  ed.  896. 
14  Sup.  Ct.  Rep.  1108;  Bx  parte  Virginia, 
100  U.  8.  339,  25  L.  ed.  676;  Missouri  P.  R. 
Co.  V.  Jfebratka,  164  U.  S.  403,  41  L.  ed.  4«9. 

17  Sup.  Ct.  Rep.  130:  Damdson  v.  7feu>  Or- 
leans, 96  U.  S.  102.  24  L.  ed.  618, 

Mr.  W.  O.  Bradley  also  argued  the  cause 
and,  with  Messrs.  Belm,  Bruce,  d  Helm.  W. 
B.  Tost,  D.  W.  Fairleigh,  Auguxtus  B.  Will- 
son,  Breckinridge  d  Shelby.  T.  L.  Edelm  and 
W.  B.  Sweeney  filed  a  further  brief  for  plain- 
tiff in  error: 

An  office  is  certainly  both  a  right  and  a 
privilege  of  citizenship. 

Page  v.  Hardin,  8  B.  Mon.  672;  Com.  v. 
Jones,  10  Bush,  735;  Cummings  v.  Missouri, 
4  Wall.  321,  18  .L.  ed.  362. 

The  legislative  department  is  affected  by 
the  provisions  of  the  14th  Amendment. 

Swtt  V.  MoNeal,  164  U.  S.  46,  38  L.  ed. 
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901,  14  Sup.  Ct.  Rep.  1108;  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  8.  234,  41  L.  ed. 
983.  17  Sup.  Ct.  Rep.  581. 

The  legislature  is  not  alcove  judicial  re- 
flew. 

Cohen  V.  Virginio,  6  Wheat.  381,  6  L.  ed. 
286;  Netoeum  r.  Kirtlej/,  13  B.  Mon.  524; 
Batman  v.  Uegowan,  1  Met.  (Ky.)  533; 
Btine  v.  Berry,  96  Ky.  63,  27  S.  W.  809 ;  An- 
derson V.  Likens,  20  Ky.  L.  Rep.  1001,  47  S. 
W.  867;  Booe  v.  Kenner,  20  Ky.  L.  Rep. 
1343,  49  8.  W.  330;  Com.  v.  Jones,  10  Bush, 
743 ;  Jones  v.  Jones,  12  Pa.  350,  51  Am.  Dec. 
«11;  Cronite  v.  Cronise,  64  Fa.  262;  Cooley, 
Const.  Lim.  pp.  261,  262,  407 ;  Wilkinson  v. 
Leland,  2  Pet.  627,  7  L.  ed.  542;  Smyth  t. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418 ;  Chicago,  M.  A  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  971.  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Story,  Const.  {S  631,  532;  De  Lome, 
Eng.  Consts.  chap.  3,  book  2;  Neweomb  v. 
Netpcomh,  13  Bush,  644. 

To  say  that  this  unwarranted  action  of  a 
legislative  body  is  above  and  beyond  control 
is  to  say  that  the  citizen  has  no  rights  which 
it  is  bound  to  respect. 

Wilkinson  t.  Leland,  2  Pet.  627,  7  L.  ed. 
642. 

Mr.  Jitxriu  MeQuovn  argued  the  cause 
and,  with  Messrs.  Lawrence  Maxwell,  Jr., 
W.  8.  Pryor,  Aaron  Kohn,  and  Zaek  Phelps, 
filed  a  brief  for  defendant  in  error: 

The  provisions  of  the  Constitution  of  Ken- 
tncky  and  the  laws  made  in  pursuance  there- 
of, regulating  the  trial  of  contested  elec- 
tions for  governor  and  lieutenant  governor, 
afford  due  process  of  law  within  the  mean- 
ing of  the  14th  Amendment  to  the  United 
States  Constitution. 

Foster  v.  Kansas  em  rel.  lohnston,  112  U. 
S.  206,  28  L.  ed.  697,  6  Sup.  Ct.  Rep.  8,  97 ; 
Walker  v.  Soucine*,  92  U.  S.  90,  23  L.  ed. 
678;  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  S.  392, 
40  L.  ed.  468,  16  Sup.  Ct.  Rep.  344. 

Errors  or  mistakes  of  judgment  by  the  of- 
ficers charged  with  the  administration  of  the 
law  do  not  authorize  this  court  to  assume  ju- 
risdiction upon  the  ground  of  failure  of  due 
process. 

Tucker,  Const.  5  390 ;  Arrowsmith  v.  Ear- 
moning,  118  U.  S.  194,  30  L.  ed.  243,  6  Sup. 
Ct.  Rep.  1023;  Kennard  v.  Louisiana  em  rel. 
Morgan,  92  U.  S.  480,  23  L.  ed.  478. 

The  deprivation  of  an  office  or  property 
by  the  judgment  of  a  tribunal  created  to  de- 
termine a  contest  is  not  within  the  inhibi- 
tion of  the  14th  Amendment. 

Wilson  V.  yorth  Carolina,  169  U.  S.  586, 
42  L.  ed.  866,  18  Sup.  Ct  Rep.  435. 

There  is  no  property  in  an  office;  hence  the 
deprivation  of  an  office  without  due  process 
does  not  fall  within  the  inhibition  of  the 
Constitution. 

Smith  V.  Vew  York,  37  N.  Y.  520;  Stande- 
ford  V.  Wingate,  2  Duv.  443 ;  State  em  rel. 
Atty.  Gen.  v.  Hawkins,  44  Ohio  St.  109,  5  N. 
E.  228 :  State  ex  rel.  A  tty.  Oen.  v.  Davis.  44 
Mo.  129 ;  Conner  v.  New  York,  5  N.  Y.  296 ; 
State  V.  Douglas,  26  Wis.  431,  7  Am.  Rep. 
87 ;  Wilson  v.  North  Carolina,  109  U.  S.  686, 
42  L.  ed.  806, 18  Sup.  Ct.  Rep.  436. 
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The  judgment  of  the  general  assembly  is 
conclusive. 

Batman  v.  Megotean,  1  Met.  (Ky.)  533; 
Stine  v.  Berry,  96  Ky.  63,  27  S.  W.  809; 
Newcum  v.  Kirtlcy,  13  B.  Mon.  517 ;  State  em 
rel.  arisen  v.  Marlow,  15  Ohio  St.  114; 
Steams  v.  Wyoming,  53  Ohio  St.  352,  41  N. 
E.  578;  Reynolds  <t  H.  Constr.  Co.  v.  Police 
Jury,  44  La.  Ann.  863,  11  So.  236;  Martin  v. 
Mott,  12  Wheat.  19,  6  L.  ed.  537. 

The  legislative  journals  import  verity. 

Tameling  v.  United  States  Freehold  A  Emi- 
gration Co.  93  U.  S.  644,  23  L.  ed.  998; 
United  States  v.  Old  Settlers,  148  U.  8.  466, 
37  L.  ed.  523,  13  Sup.  Ct  Rep.  650 ;  United 
States  V.  Des  Moines  Nav.  &  R.  Co.  142  IT.  S. 
544,  35  L.  ed.  1109,  12  Sup.  Ct  Rep.  308; 
McCuUoch  V.  State,  11  Ind.  426;  Wright  v. 
Defreea,  8  Ind.  298;  State  ex  rel.  Loomis  v. 
Moffitt,  5  Ohio,  363 ;  Sunhury  d  E.  R.  Co.  t. 
Cooper,  33  Pa.  283;  Wise  v.  Bigger,  79  V». 
269 ;  Atty.  Gen.  v.  Rice,  64  Mich.  385,  31  N. 
W.  203;  State  ex  rel.  Pangbom  v.  Young,  32 
N.  J.  L.  40;  Cohn  v.  Kingsley  (Idaho)  38 
L.  R.  A.  78.  49  Pac.  985;  Carr  v.  Coke,  116 
N.  C.  223,  28  L.  R.  A.  737,  22  S.  E.  16; 
Blaine  County  v.  Heard  (Idaho)  45  Pac. 
890;  State  v.  Cardozo,  6  S.  C.  N.  S.  312; 
Humboldt  County  v.  Churchill  County 
Comrs.  6  Nev.  39;  Speer  v.  Athens,  85  Ga. 
49,  9  L.  R.  A.  402,  11  S.  E.  802;  State  ex  rel. 
Grisell  v.  Marlow,  16  Ohio  St.  114. 

For  protection  against  abuses  by  legisla- 
tures the  people  must  resort  to  the  polls,  not 
to  the  courts. 

Munn  V.  Illinois,  94  U.  S.  134,  24  L.  ed.  87. 

Mr.  Iiatrrence  Mazvrell,  Jr.,  also  ar- 
gued the  cause  and,  with  Messrs.  W.  S.  Pryor 
and  Lewis  McQuown  filed  a  brief  for  defend- 
ant in  error : 

Where  a  specific  mode  of  contesting  elec- 
tions is  provided  by  the  constitution  or  law* 
of  a  state,  that  mode  is  exclusive;  and  where 
the  power  is  lodged  in  the  legislature  its  de- 
cision is  final,  and  not  subject  to  judicial  re- 
vision or  annulment  on  any  ground  what- 
ever. 

State  em  rel.  Grisell  v.  Marlow,  16  Ohio  St 
114;  State  V.  Harmon,  31  Ohio  St.  250; 
State  V.  Berry,  47  Ohio  St  232,  24  N.  E.  266 ; 
Steams  v.  Wyoming,  63  Ohio  St.  352,  41  N. 
E.  678;  State  em  rel.  Brooks  v.  Baxter,  28 
Ark.  129;  Corbitt  v.  McDaniel,  77  Oa.  644, 
2  S.  E.  692 ;  People  ex  rel.  Royce  v.  Goodwin, 
22  Mich.  496;  Hipp  v.  Charlevoix  County 
Supers,  62  Mich.  456,  29  N.  W.  77 ;  Com.  em 
rel.  MoCurdy  v.  Leech,  44  Pa.  332 ;  State  ex 
rel.  Atty.  Gen.  v.  Mason,  77  Mo.  189;  State 
ex  rel.  Eicing  v.  Francis,  88  Mo.  567;  Gfor- 
rard  v.  Gallagher,  11  Nev.  382;  Dennett,  Pe- 
titioner, 32  Me.  508,  64  Am.  Dec.  602;  Sel- 
leek  V.  South  Vorwalk,  40  Conn.  359; 
Wright  V.  Fawcett,  42  Tex.  203;  Rogers  v. 
Johns,  42  Tex.  339;  State  em  rel.  Bonner  T. 
Lynch,  25  La.  Ann.  267. 

'The  (^institution  of  the  United  Statos  does 
not  guarantee  that  the  parties  to  a  suit  in  a 
state  court,  in  which  an  act  of  the  legislature 
of  the  state  is  in  issue,  shall  have  the  right 
to  impeach  it  for  fraud  by  parol  testimony. 

Central  Land  Co.  v.  Laidley,  159  U.  8. 
103,  40  L.  ed.  91,  16  Sup.  Ct  Rep.  80. 
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The  knowledge  and  good  faith  of  a  legisla- 
ture are  not  open  to  question.  It  is  conclu- 
sively presumed  that  a  legislature  acts  with 
full  knowledge  and  in  good  faith. 

United  States  v.  De»  Moinea  Nav.  d  R.  Co. 
142  U.  8.  510,  35  L.  ed.  1099, 12  Sup.  Ct.  Rep. 
308;  Cooley,  Const  Lira.  220,  222;  United 
Btales  T.  Old  Settlers,  148  U.  S.  427,  37  L. 
ed.  509,  13  Sup.  Ct  Rep.  650,  and  cases 
cited. 

[670]  *Mr.  Chief  Justice  FiUler  delivered  the 
opinion  of  the  court: 

It  is  obviously  essential  to  the  independ- 
ence of  the  states,  and  to  their  peace  and 
tranquillity,  that  their  power  to  prescribe 
the  qualifications  of  their  own  officers,  the 
(571]tenure  of  their  offices,  *the  manner  of  their 
election,  and  the  grounds  on  which,  the  trib- 
unals before  whidi,  and  the  mode  in  which, 
such  elections  may  be  contested,  should  be 
exclusive  and  free  from  external  interference, 
except  so  far  as  plainly  provided  by  the  Con- 
'  stitution  of  the  United  states. 

And  where  controversies  over  the  election 
of  state  officers  have  reached  the  state  courts 
in  the  manner  provided  by,  and  been  there 
determined  in  accordance  with,  the  state  Con- 
stitutions and  laws,  the  cases  must  necessar- 
ily be  rare  in  which,  the  interference  of  this 
court  can  properly  be  invoked. 

In  Boyd  v.  Nebraska  ex  ret.  Thayer,  143 
U.  S.  155,  36  L.  ed.  108, 12  Sup.  Ct  Rep.  376, 
which  was  a  proceeding  in  quo  warranto,  in 
which  the  supreme  court  of  Nebraska  had 
held  that  James  E.  Boyd  had  not  been  for 
two  years  preceding  his  election  a  citizen  of 
the  United  States,  and  hence  that  under  the 
Constitution  of  the  state  he  was  not  eligible 
to  the  office  of  governor,  this  court  took 
jurisdiction  because  the  conclusion  of  the 
state  court  involved  the  denial  of  a  right  or 
privilege  under  the  Constitution  and  laws  of 
the  United  States,  upon  which  the  deter- 
mination of  whether  Boyd  was  a  citizen  of 
the  United  States  or  not  depended,  and  there- 
fore jurisdiction  to  review  a  decision  against 
such  right  or  privilege  necessarily  existed  in 
this  tribunal.  Uissouri  v.  Andriano,  138 
U.  S.  496,  34  L.  ed.  1012,  11  Sup.  Ct  Rep. 
385.  And  we  said:  "Each  state  has  the 
power  to  prescribe  the  qualifications  of  its 
officers  and  the  manner  in  which  they  shall 
be  chosen  and  the  title  to  offices  shall  be 
tried,  whether  in  the  judicial  courts  or  other- 
wise. But  when  the  trial  is  in  the  courts, 
it  is  a  'case,'  and  if  a  defense  is  interposed 
under  the  Constitution  or  laws  of  the  United 
States,  and  is  overruled,  then,  as  in  any 
other  case  decided  by  the  highest  court  of  a 
state,  this  court  has  jurisdiction  by  writ  of 
error." 

So  in  Kennard  v.  Louisiana  ex  rel.  Mor- 
gan, 92  U.  S.  480,  23  L.  ed.  478,  concerning 
the  right  of  Kennard  to  the  office  of  associ- 
ate justice  of  the  supreme  court  of  Louisiana, 
jurisdiction  was  taken  on  the  ground  that 
the  constitutionality  of  the  statute  under 
which  the  disputed  title  to  office  was  tried 
was  drawn  in  question.  The  court,  speak- 
ing by  Mr.  Chief  Justice  Waite,  said:  "The 
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question  before  us  is,  not  whether  the  courts 
below,  having  jurisdiction  of  the  case  and  the 
parties,  have  followed  the  law,  but  whether 
*the  law,  if  followed,  would  have  furnished [BTS] 
Kennard  the  protection  guaranteed  by  the 
Constitution.  Irregularities  and  mere  errors 
in  the  proceedings  can  only  be  corrected  in 
the  state  courts. .  Our  authority  does  not 
extend  beyond  an  examination  of  the  power 
of  the  courts  below  to  proceed  at  all." 

The  writ  in  Foster  v.  Kansas  em  rel.  Johns- 
ton, 112  U.  S.  201,  28  L.  ed.  629,  5Sup.  Ct 
Rep.  8,  97,  rested  on  the  same  ground. 

In  each  of  the  foregoing  cases  the  deter- 
mination of  the  right  to  the  offices  in  dispute 
was  reposed  in  the  judicial  courts,  and  no 
question  was  expressly  considered  by  this 
court  as  to  whether  the  right  to  a  public  of- 
fice of  a  state  was  or  was  not  protected  by 
the  14th  Amendment. 

In  Wilson  v.  North  Carolina,  169  U.  S. 
586,  42  L.  ed.  865,  18  Sup.  Ct  Rep.  435,  the 
governor  of  North  Carolina  had  suspended 
plaintiff  in  error  as  railroad  commissioner 
under  a  statute  of  that  state,  and  the  state 
supreme  court  had  held  the  action  of  the  gov- 
ernor a  valid  exercise  of  the  power  conferred 
upon  him,  and  that  it  was  due  process  of  law 
within  the  meaning  of  the  Constitution.  A 
writ  of  error  from  this  court  to  review  tlutt 
judgment  was  granted,  and  on  hearing  waa 
dismissed.  Mr.  Justice  Feckham,  in  ddiver- 
ing  the  opinion,  said:  "The  controversy  re- 
lates exclusively  to  the  title  to  a  state  of> 
flee,  created  by  a  statute  of  the  state,  and  to 
the  rights  of  one  who  was  elected  to  the  of- 
fice so  created.  Those  rights  are  to  be  meas- 
ured by  the  statute  and  by  the  Constitution 
of  the  state,  excepting  in  so  far  as  they  may 
be  protected  by  any  provision  of  the  Federal 
Constitution.  Authorities  are  not  required 
to  support  the  geueral  proposition  that  in 
the  consideration  of  the  Constitution  or  laws 
of  a  state  this  court  follows  the  construc- 
tion given  to  those  instruments  by  the  high- 
est court  of  the  state.  The  exception*  to 
this  rule  do  not  embrace  the  case  now  be- 
fore us.  We  are  therefore  concluded  by  the 
decision  of  the  supreme  court  of  North  Caro- 
lina as  to  the  proper  construction  of  the  stat- 
ute itself,  and  that  as  construed  it  does  not 
violate  the  Constitution  of  the  state.  The 
only  question  for  us  to  review  is  whether  the 
state,  through  the  action  of  its  governor  and 
judiciary,  has  deprived  the  plaintiff  in  error 
of  his  property  without  due  process  of  law, 
or  denied  to  him  the  equal  protection  of  the 
laws.  We  are  of  opinion  'that  the  plaintiff[57S] 
in  error  was  not  deprived  of  any  right  guar- 
anteed to  him  by  the  Federal  Constitution, 
by  reason  of  the  proceedings  before  the  gov- 
ernor under  the  statute  above  mentioned, 
and  resulting  in  his  suspension  from  office. 
The  procedure  was  in  accordance  with  the 
Constitution  and  laws  of  the  state.  It  was 
taken  under  a  valid  statute  creating  a  state 
office  in  a  constitutional  manner,  as  the 
state  court  has  held.  What  kind  and  how 
much  of  a  hearing  the  officer  should  have  be- 
fore suspension  by  the  governor  was  a  matter 
for  the  state  legislature  to  determine,  hav- 
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ing  regard  to  the  Constitution  of  the  state. 
The  procedure  provided  by  a  valid  state  law 
for  the  purpose  of  changing  the  incumbent 
of  a  state  office  will  not,  in  general,  involve 
any  question  for  review  by  this  court.  A 
law  of  that  kind  does  but  provide  for  the 
carrying  out  and  enforcement  of  the  policy 
of  the  state  with  reference  to  its  political 
and  internal  administration,  and  a  decision 
of  the  state  court  in  regard  to  its  construc- 
tion and  validity  will  generally  be  concIu> 
sive  here.  The  facts  would  have  to  be  most 
rare  and  exceptional  which  would  give  rise, 
in  a  case  of  this  nature,  to  a  Federal  ques- 
tion. ...  In  its  internal  administra- 
tion the  state  (so  far  as  concerns  the  Federal 
government)  has  entire  freedom  of  choice  as 
to  the  creation  of  an  cilice  for  purely  state 
purposes,  and  of  the  terms  upon  which  it 
shall  be  held  by  the  persons  filling  the  office. 
And  in  such  matters  the  decision  of  the  state 
court,  that  the  procedure  by  which  an  officer 
has  been  suspended  or  removed  from  office 
was  regular  and  was  under  a  constitutional 
and  valid  statute,  must  generally  be  conclu- 
sive in  this  court.  .  .  .  Upon  the  case 
made  by  the  plaintiff  in  error,  the  Federal 
question  which  he  attempts  to  raise  is  so  un- 
founded in  substance  that  we  are  justified  in 
saying  that  it  does  not  really  exist;  that 
there  is  no  fair  color  for  claiming  that  his 
rights  under  the  Federal  Constitution  have 
been  violated,  either  by  depriving  him  of  his 
property  without  due  process  of  law,  or  by 
denying  him  the  equal  protection  of  the 
laws." 

The  grounds  en  which  our  jurisdiction  is 
sought  to  be  maintained  in  the  present  case 
are  set  forth  in  the  errors  assigned,  to  the  ef- 
fect, in  substance :  ( 1 )  That  the  action  of 
the  general  assembly  in  the  matter  of  these 
[6741eontests  deprived  plaintiffs  in  'error  of  their 
offices  without  due  process  of  law.  (2) 
That  the  action  of  the  general  assembly  de- 
prived the  people  of  Kentucky  of  the  right 
to  choose  their  own  representatives,  secured 
by  the  guarantee  of  the  Federal  Constitu- 
tion of  a  republican  form  of  government  to 
every  state,  and  deprived  them  of  their  po- 
litical liberty  without  due  process  of  law. 

For  more  than  a  hundred  years  the  Consti- 
tution of  Kentucky  has  provided  that  con- 
tested elections  for  governor  and  lieutenant 
governor  shall  be  determined  by  the  general 
assembly.  In  1799,  by  a  committee,  "to  be 
selected  from  both  houses  of  the  general  as- 
seQibly,  and  formed  and  regulated  in  such 
manner  as  shall  be  directed  by  law"  [Const, 
art.  3,  S  27] ;  since  1850,  "by  both  houses  of 
the  general  assembly,  according  to  such  regu- 
lations as  may  be  established  by  law" 
(Const,  art.  3.  §  24]. 

The  highest  court  of  the  state  has  often 
held,  and,  in  the  present  case  has  again  de- 
clared, that  under  these  constitutional  provi- 
sions the  power  of  the  general  assembly  to 
determine  the  result  is  exclusive,  and  that  its 
decision  is  not  open  to  judicial  review.  Bat- 
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man  v.  Megoican,  1  Met.   (Ky.)   633;  8tine 
V.  Berry,  96  Ky.  63,  27  S.  W.  809.t 

The  statute  enacted  for  the  purpose  of  car- 
rying the  provisions  of  the  Constitution  into 
effect  has  been  in  existence  in  substance  since 
1799,  I  Morehead,  and  Brown,  59S-4;  Rev. 
SUt.  Ky.  1852,  chap.  32,  art  7,  S  1,  p.  294. 
Many  of  the  states  have  similar  constitution- 
al provisions  and  similar  statutes. 

We  do  not  understand  this  statute  to  be  as- 
SMled  as  in  any  manner  obnoxious  to  consti- 
tuional  objection,  but  that  plaintiffs  io  er- 
ror complain  of  the  action  of  the  general  as- 
sembly under  the  statute  and  of  the  judg- 
ment of  the  state  courts  declining  to  disturb 
that  action. 

It  was  earnestly  pressed  at  the  bar  that 
all  the  proceedings  were  void  for  want  of  ju- 
risdiction apparent  on  the  face  of  the  record; 
that  under  the  Constitution  and  statute,  aa 
there  was  no  question  of  an  equal  number  of 
votes  or  of  the  legal  oualiflcations  *of  the[675] 
candidates,  the  action  of  the  general  assembly 
could  only  be  invoked  by  a  contest  as  to 
which  of  the  parties  had  received  the  high- 
est number  of  legal  votes;  but  that  the  no- 
tices put  forward  a  case,  not  of  the  election 
of  the  contestants,  but  of  no  election  at  all, 
which  the  contest  boards  and  iht  general  as- 
sembly had  no  jurisdiction  to  deal  with.  The 
notices  were,  however,  exceedingly  broad, 
and  set  up  a  variety  of  groimds,  and  specifi- 
cally stated  that  the  contestants  would  ask 
the  board*  of  contest  and  the  general  assem- 
bly to  determine  that  they  were  legally  and 
rightfully  elected  f^overnor  and  lieutenani 
governor  at  the  said  election  and  that  th( 
contestees  were  not.  And  the  determination 
of  the  boards  and  of  the  general  assembly 
was  that  contestants  had  received  the  high- 
est number  of  legal  votes  cast  for  any  candi- 
date for  said  offices  at  said  election,  and  were 
duly  and  legally  elected  governor  and  lieu- 
tenant governor, — ^a  determination  which 
adjudged  the  notices  to  be  sufficient,  and 
which  did  not  include  any  matter  not  with- 
in the  jurisdiction  of  the  tribunal. 

We  repeat,  then,  that  the  contention  it 
that,  although  the  statute  furnished  due 
process  of  law,  the  general  assembly  in  ad- 
niinstering  the  statute  denied  it;  and  that 
the  court  of  appeals  in  holding  to  the  rule 
that  where  a  mode  of  contesting  elections  ii 
specifically  provided  by  the  Constitution  or 
laws  of  a  state,  that  mode  is  exclusive,  and 
in  holding  that,  as  the  power  to  determine 
was  vested  in  the  general  assembly  of  Ken- 
tucky, the  decision  of  that  body  was  not  sub- 
ject to  judicial  revision,  denied  a  right 
claimed  under  the  Federal  Constitution.  The 
court  of  appeals  did,  indeed,  adjudge  that 
the  case  did  not  come  within  the  14th  Amend- 
ment, because  the  right  to  hold  the  office  of 
governor  or  lieutenant  governor  of  Kentucky 
was  not  property  in  itself,  and,  being  created 


tAnd  see  State  ea  rel.  Orlsell  v.  Marlow,  15 
Oblo  St.  115,  134  ;  State  v.  Harmon,  31  Ohio  St. 
250  :  Com.  ex  rel.  Atty.  Oen.  v.  Oarrlgues.  28  Pa. 
9,  70  Am.  Dec.  103 :  Com.  ex  rel.  HcCurdy  v. 
Leecb,  44  Pa.  .132  :  People  ex  rel.  Royee  v.  Good- 
win, 22  MIcb.  496:  Baxter  v.  Brooks,  29  Ark. 
173:  State  v.  Lewis.  51  Conn.  ItS. 
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by  the  Btote  Conatitution,  was  conferred  and 
held  solely  in  accordance  with  the  terms  of 
that  instrument  and  laws  passed  pursuant 
thereto,  so  that,  in  respect  of  an  elective  of- 
fice, a  determination  of  the  result  of  an  elec- 
tion, in  the  manner  provided,  adverse  to  a 
claimant,  could  not  be  regarded  as  a  depriva- 
tion forbidden  by  that  amendment. 
[676]  *The  view  that  public  office  is  not  property 
hns  been  generally  entertained  in  this  coun- 
try. 

In  Butler  v.  Pennsylvania,  10  How.  402, 
410,  13  L.  ed.  472,  478,  Butler  and  others  by 
virtue  of  a  statute  of  the  state  of  Pennsyl- 
vania had  been  appointed  canal  commission- 
ers for  a  term  of  one  year  with  a  compensa- 
tion of  $4  per  diem,  but  during  their  inciui- 
bency  another  statute  was  passed  whereby 
the  compensation  was  reduced  to  $3,  and  it 
was  claimed  that  their  contract  rights  were 
thereby  infringed.  The  court  drew  a  dis- 
tinction between  such  a  situation  and  that  of 
a  contract  by  which  "perfect  rights,  certain 
definite,  fixed  private  rights  of  property,  are 
vested;"  and  said:  "l^ese  are  clearly  diti- 
tinguishable  from  measures  or  engagements 
adopted  or  undertaken  by  the  body  politic  or 
state  government  for  the  benefit  of  ^1,  and 
from  the  necessity  of  the  case,  and  according 
to  universal  understanding,  to  be  varied  or 
discontinued  as  the  public  good  shall  re- 
quire. The  selection  of  officers,  who  are 
nothing  more  than  agents  for  the  effectuat- 
ing of  such  public  purposes,  is  matter  of  pub- 
lic convenience  or  necessity,  and  so,  too,  are 
the  periods  for  the  appointment  of  such 
agents ;  but  neither  the  one  nor  the  other  of 
these  arrangements  can  constitute  any  obli- 
gation to  continue  such  agents,  or  to  reap- 
point them,  after  the  measures  whidi  brought 
them  into  being  shall  have  been  found  use- 
less, shall  have  been  fulfilled,  or  shall  have 
been  abrogated  as  even  detrimental  to  the 
well  being  of  the  public.  ...  It  follows, 
then,  upon  principle,  that  in  every  perfect  or 
competent  government  there  must  exist  a 
general  power  to  enact  and  to  repeal  laws, 
and  to  create,  and  change  or  discontinue,  the 
agents  designated  for  t£e  execution  of  those 
laws.  Such  a  power  is  indispensable  for  the 
preservation  of  the  body  politic,  and  for  the 
safety  of  the  individuals  of  the  commimity. 
It  is  true  that  this  power,  or  the  extent  of 
its  exercise,  may  be  controlled  by  the  higher 
organic  law  or  Constitution  of  the  state,  as 
is  the  case  in  some  instances  in  the  state  Con- 
stitutions." 

In  Crenshaw  v.  United  States,  134  U.  S. 
99,  104,  33  L.  ed.  826,  827,  10  Sup.  Ot  Rep. 
431,  432,  Mr.  Justice  Lamar  stated  the  pri- 
mary question  in  the  case  to  be  "whether  an 
officer  appointed  for  a  definite  time  or  dur- 
ing good  behavior  hajl  any  vested  interest  or 
lS77]oontract  right  in  his  office  of  'which  Con- 
gress could  not  deprive  him."  And  he  said, 
speaking  for  the  court:  "The  question  is 
not  novel.  There  seems  to  be  but  little  diffi- 
culty in  deciding  that  there  was  no  such  in- 
terest or  right."  Builer  v.  Pennsylvania, 
10  How.  402,  13  L.  ed.  472;  Newton  v.  Ma- 
honing County  Comrs.  100  U.  S.  548,  25  It. 
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ed.  710;  Blake  v.  United  States,  103  U.  8. 
227,  26  L.  ed.  462;  and  many  other  cases.      ._ 

The  decisions  are  numerous  to  the  effect 
that  public  offices  are  mere  agencies  or 
trusts,  and  not  property  as  such.  Nor  are 
the  salary  and  emoluments  property,  secured 
by  contract,  but  compensation  for  services 
actually  rendered.  Nor  does  the  fact  that 
a  constitution  may  forbid  the  legislature 
from  abolishing  a  public  office  or  diminish- 
ing the  salary  uiereof  during  the  term  of  the 
incumbent  change  its  character  or  make  it 
property.  True,  the  restrictions  limit  the 
power  of  the  legislature  to  deal  with  the  of- 
fice, but  even  such  restrictions  may  be  re- 
moved by  constitutional  amendment.  In 
short,  generally  sneaking,  the  nature  of  the 
relation  of  a  public  officer  to  the  public  is 
inconsistent  with  either  a  property  or  a  con^ 
tract  right.t 

The  court  of  appeals  not  only  held  that 
the  office  of  governor  or  of  lieutenant  gover- 
nor was  not  property  under  the  Constitution 
of  Kentucky ;  but,  moreover,  that  court  waa 
of  opinion  that  the  decision  of  these  contested 
elections  did  not  deprive  plaintiffs  in  error 
of  any  pre-existing  right. 

Our  system  of  elections  was  unknown  to 
the  common  law,  and  the  whole  subject  is 
regulated  by  constitutions  and  statute* 
passed  thereunder.  In  the  view  of  the  court 
of  appeals  the  mode  of  contesting  elections 
was  part  of  the  machinery  for  ascertaining 
the  result  of  the  election,  and  hence  the 
rights  of  the  officer  who  held  the  certificate 
of  the  state  board  of  canvassers  "were  pro- 
visional or  temporary  until  the  determina- 
tion of  the  result  of  the  election  as  provided 
in  the  Constitution,  'and  upon  that  determi-[67B] 
nation,  if  adverse  to  him,  they  oeased  alto- 
gether." In  fact,  the  statute  provided  that 
when  the  "incumbent  is  adjudged  not  to  be 
entitled  his  powers  shall  immediately  cease," 
and  under  the  Constitution  the  holder  of  the 
certificate  manifestly  held  it  for  the  time 
being  subject  to  the  issue  of  a  contest  if  in- 
itiated. 

It  is  clear  that  the  judgment  of  the  court 
of  appeals,  in  declining  to  go  behind  the  deci- 
sion of  the  tribunal  vested  by  the  state  Con- 
stitution and  laws  with  the  ultimate  deter- 
mination of  the  right  to  these  offices,  denied 
no  right  secured  by  the  14th  Amendment     ^ 

But  it  is  said  that  the  14th  Amendment  ~ 
must  be  read  with  5  4  of  article  4  of  the  Con- 
stitution, providing  that:  "The United  States 
shall  guarantee  to  every  state  in  this  Union 
a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion,  and, 
on  application  of  the  legislature,  or  of  the 


tSweeny  v.  FoynU,  Clr.  Ct.  V.  8.  DIst.  Ky. 
not  yet  reported,  Taft,  J. ;  Standeford  v.  Wlu- 
gate,  2  Duv.  440,  448 :  Conner  T.  New  York.  S 
N.  Y.  285 ;  Donahue  v.  Will  County,  100  III.  V4 ; 
Atty.  Gen.  o  rcl.  Rich  v.  Jochim,  99  HIch.  338, 
58  N.  W.  611 ;  Smith  v.  New  York.  87  N.  T.  520 ; 
State  e»  ret.  Atty.  Gen.  v.  Hawkins.  44  Ohio  St. 
98,  e  N.  E.  228 :  State  em  reU  Atty.  Gen.  v. 
Davis,  44  Mo.  129 :  State  v.  Douglas,  26  Wla 
428 ;  Prince  v.  Sklllin,  71  He.  361 :  Douglas 
County  T.  TImme,  82  Neb.  272,  49  N.  W.  26«; 
Lynch  v.  Chase.  S5  Kan.  307.  40  Pae.  666  :  Shel- 
by V.  Alcorn,  36  Miss.  273.  72  Am.  De«.  189. 
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e  (when  the  legislature  cannot  ho 
i),  against  domestic  violence."  It 
id  that  when  the  state  of  Kentucky 
the  Union,  the  people  "surrendered 
jht  of  forcible  revolution  in  state  af- 
and  received  in  lieu  thereof  a  dis- 
edge  to  the  people  of  the  state  of  the 
y  of  a  republican  form  of  govern- 
nd  of  protection  against  invasion  and 

domestic  violence;  that  the  distin- 
g  feature  of  that  form  of  government 
ight  of  the  people  to  choose  their  own 

for  governmental  administration; 
is  was  denied  by  the  action  of  the 

assembly  in  this  instance;  and,  in 
hat  this  court  has  jurisdiction  to  en- 
lat  guaranty,  albeit  the  judiciary  of 
ky  was  unable  to  do  so  because  of  the 
I  of  the  powers  of  government.    And 

writ  before  us  was  granted  under  S 

the  Rerised  Statutes  to  revise  the 
nt  of  the  state  court  on  the  ground 
.  constitutional  right  was  decided 
;  by  that  c<iurt. 

xa  long  ago  settled  that  the  enforce- 
f  this  guaranty  belonged  to  the  politi- 
tartment.  Luther  v.  Borden,  7  How. 
J.  ed.  681.  In  that  case  it  was  held 
le  question,  which  of  the  two  opposing 
ments  of  Rhode  Island,  namely,  the 
•  government  or  the  government  estab- 
by  a  voluntary  'convention,  was  the 
late  one,  was  a  question  for  the  deter- 
on  of  the  political  department;  and 
that  department  had  decided,  the 
were  bound  to  take  notice  of  the  ded- 
ad  follow  it;  and  also  that  as  the  su- 

court  of  Rhode  Island,  holding  con- 
onal  authority  not  in  dispute,  had  de- 
the  point,  the  well-settled  rule  applied 
he  courts  of  the  United  States  adopt 
dlow  the  decisions  of  the  state  courts 
sstions  which  concern  merely  the  Con- 
ion  and  laws  of  the  state, 
had  occasion  to  refer  to  Luther  v.  Bor- 
I  Re  Duncan,  139  U.  S.  449,  461,  35  L. 
9,  224,  11  Sup.  Ct.  Rep.  573,  and  we 
observed:  "Mr.  Webster's  argument 
t  case  took  a  wider  sweep,  and  eon- 
l  a  masterly  statement  of  the  American 
a  of  government  as  recognizing  that  the 
i  are  the  source  of  all  political  power, 
hat,  as  the  exercise  of  governmental 
■8  immediately  by  the  people  themselves 
practicable,  tiiey  must  be  exercised  by 
sentatives  of  the  people;  that  the  basis 
)re8entation  is  suffrage;  that  the  right 
Irage  must  be  protected  and  its  exercise 
ribed  by  previous  law,  and  the  results 
tained  by  some  certain  rule;  that 
gh  its  regulated  exercise  each  man's 
r  tells  in  the  Constitution  of  the  gov- 
ent  and  in  the  enactment  of  laws ;  that 
pople  limit  themselves  in  regard  to  the 
fications  of  electors  and  the  qualifica- 
of  the  elected,  and  to  certain  forms  for 
onduct  of  elections ;  that  our  liberty  is 
iberty  secured  by  the  regular  action  of 
lar  power,  taking  place  and  ascertained 
ccordance  with  le^al  and  authentic 
is;  and  that  the  Constitution  and  laws 
ot  proceed  on  the  ground  of  revolution 
U.S. 


c  any  right  of  revolution,  but  on  the  idea 
of  resulte  achieved  by  orderly  action  under 
the  authority  of  existing  governments,  pro- 
ceedings outside  of  which  are  not  contem- 
plated by  our  institutions.  Webster's 
Works,  vol.  6,  p.  217.  .  .  .  The  stete  of 
Texas  is  in  full  possession  of  ito  faculties  as 
a  member  of  the  t/nion,  and  ite  legislative,  ex- 
ecutive, and  judicial  departments  are  peace- 
fully operating  by  the  orderly  and  settled 
methods  prescribed  by  its  fundamental  law. 
Whether  certain  statutes  have  or  have  not 
binding  force  it  is  for  the  stete  to  determine, 
and  that  determination  *in  iteelf  involves  no[680] 
infraction  of  the  Constitution  of  the  United 
States,  and  raises  no  Federal  question  giving 
the  oourte  of  the  United  States  jurisdiction." 

These  observations  are  applicable  here. 
The  commonwealth  of  Kentucky  is  in  full  pos- 
session of  ite  faculties  as  a  member  of  the 
Union',  and  no  exigency  has  arisen  requiring 
the  interference  of  the  general  government 
to  enforce  the  guaranties  of  the  Constitution, 
or  to  repel  invasion,  or  to  put  down  domestic 
violence.  In  the  eye  of  the  Constitution,  the 
legislative,  executive,  and  judicial  depart- 
menU  of  the  state  are  peacefully  operating 
by  the  orderly  and  settled  methods  prescribed 
by  ite  fundamental  law,  notwithstending 
there  may  be  difliculties  and  disturbances  aris- 
ing from  the  pendency  and  determination  of 
these  conteste.  This  very  case  shows  that 
this  is  so,  for  those  who  assert  that  they  were 
aggrieved  by  the  action  of  the  general  as- 
sembly properly  accepted  the  only  appropri- 
ate remedy  which,  under  the  law,  was  within 
the  reach  of  the  parties.  That  this  proved 
ineffectual  as  to  them,  even  though  their 
grounds  of  complaint  may  have  been  in  fact 
well  founded,  was  the  result  of  the  Consti- 
tution and  laws  under  which  they  lived  and 
by  which  they  were  bound.  Any  remedy  be- 
side that  is  to  be  found  in  the  august  tribu- 
nal of  the  people,  which  is  continually  sit- 
ting, and  over  whose  jud^ents  on  the  con- 
duct of  public  functionaries  the  courte  exer- 
cise no  control. 

We  must  decline  to  take  jurisdiction  on  the 
ground  of  deprivation  of  rights  embraced  by 
the  1 4th  Amendment,  without  due  process  of 
law,  or  of  the  violation  of  the  guaranty  of  a 
republican  form  of  government  by  reason  of 
similar  deprivation.  — 

As  remarked  by  Chief  Justice  Taney  in 
Luther  v.  Borden:  "The  high  power  has 
been  conferred  on  this  court  of  passing  judg- 
ment upon  the  acte  of  the  stete  sovereign- 
ties, and  of  the  legislative  and  executive 
branches  of  the  Federal  government,  and  of 
determining  whether  they  are  beyond  the 
limits  of  power  marked  out  for  them  respec- 
tively by  the  Constitution  of  the  United 
States.  This  tribunal,  therefore,  should  be 
the  last  to  overstep  the  boundaries  which 
limit  ite  own  jurisdiction.  And  while  it 
should  always  he  ready  to  meet  any  question 
confided  *to  it  by  the  Constitution,  it  i8[581) 
equally  ite  duty  not  to  pass  beyond  its  ap- 
propriate sphere  of  action,  and  to  take  caie 
not  to  involve  iteelf  in  discussions  which 
properly  belong  to  other  forums." 

Writ  of  error  diamUsed. 
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Mr.  Justice  Brewer  dissenting: 
I  am  unable  to  concur  in  all  that  is  said 
by  the  Ca>ief  Justice  in  the  opinion  just  an- 
nounced, and  will  stote  briefly  wherein  I  dis- 
sent. . 

An  ofBce  to  which  a  salary  is  attached,  in 
a  case  in  which  the  controversy  is  only  as  to 
which  of  two  parties  is  entitled  thereto,  has 
been  adjudged  by  this  court,  and  rightfully, 
to  be  property  within  the  scope  of  that  clause 
of  the  14th  Amendment,  which  forbids  a 
state  to  "deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law."  In 
Kennard  v.  Louisiana  ex  rel.  Morgan,  92  U. 
S.  480.  23  L.  ed.  478,  Kennard  was  appointed 
a  justice  of  the  supreme  court  of  Louisiana. 
Morgan  claim^  to  be  entitled  thereto,  and 
brought  suit  to  settle  the  title  to  the  office. 
The  supreme  court  of  the  state  decided  in 
favor  of  Morgan,  and  Kennard  sued  out  a 
writ  of  error  from  this  court  on  the  ground 
that  the  judgment  had  deprived  him  of  his 
oflice  without  due  process  of  law,  in  viola- 
tion of  the  foregoing  provision  of  the  14th 
Amendment.  Of  course,  neither  life  nor 
liberty  were  involved,  and  the  jurisdiction  of 
this  court  could  be  sustained  only  on  the 
ground  that  the  property  of  Kennard  was 
taken  from  him,  as  allied,  without  due  pro- 
cess of  law.  This  court  unanimously  sus- 
tained the  jurisdiction,  but,  on  examination 
of  the  procedings,  found  that  there  had  been 
due  process  of  law,  and.  therefore  affirmed 
the  judgment  of  the  supreme  court  of  Louisi- 
ana. In  Foster  v.  Kansas  ex  rel.  Johnston, 
112  U.  S.  201.  28  L.  ed.  629,  5  Sup.  Gt.  Rep. 
8,  97,  the  supreme  court  of  Kansas  had,  in 
quo  warranto  proceedings,  ousted  Foster 
from  the  office  of  county  attorney  of  Saline 
county,  and  there  was  presented  a  motion  to 
[68S]dismis8  as  well'as  one  to  affirm.  This  court 
unanimously  held  that  the  motion  to  dismiss 
must  be  overruled,  saying  (p.  206,  L.  ed.  p. 
697,  Sup.  Ct.  Kep.  p.  98) : 

"As  the  question  of  the  constitutionality 
of  the  statute  was  directly  raised  by  the  de- 
fendant, and  decided  against  him  by  the 
court,  we  have  jurisdiction,  and  the  motion 
to  dismiss  must  be  overruled." 

At  the  same  time  it  affirmed  the  decision  of 
the  supreme  court  of  the  state  on  the  ground 
that  the  proceedings  showed  due  process  of 
law.  In  Boyd  v.  Nebraska  ew  rel.  Thayer, 
143  U.  8.  135.  36  L.  ed.  103,  12  Sup.  Ct.  Rep. 
375,  the  supreme  court  of  Nebraska  had,  in 
an  appropriate  action,  rendered  judgment 
ousting  Boyd  from  the  office  of  governor  of 
the  state,  and  placing  Thayer  in  possession. 
On  error  to  this  court  we  took  jurisdiction 
of  the  case,  and  reversed  the  judgment  of  the 
supreme  court  of  Nebraska,  thus  restoring 
Boyd  to  the  office  from  which  he  had  been 
ousted  by  the  judgment  of  that  court.  In 
that  case  there  was  a  dissenting  opinion  by 
Mr.  Justice  Field  on  the  ground  of  jurisdlo- 
tion,  he  saying  (p.  182,  L.  ed.  p.  116,  Sup.  Ct 
Rep.  p.  389) : 

"I  dissent  from  the  judgment  just  ren- 
dered. I  do  not  think  that  this  court  has 
any  jurisdiction  to  determine  a  disputed 
question  as  to  the  right  to  the  governorship 
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of  a  state,  however  that  question  may  be  de- 
cided by  its  authorities." 

In  the  late  case  of  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586,  42  L.  ed.  866.  18  Sup.  Ct.  - 
Rep.  435.  in  which  the  judgment  of  the  su- 
preme court  of  the  state  confirming  the  ac- 
tion of  governor  in  suspending  a  railroad 
commissioner  was  sustained  and  the  writ  of 
error  dismissed,  the  dismissal  was  not  placed 
on  the  ground  that  the  office,  with  its  salary, 
was  not  property  to  be  protected  by  the  14th 
Amendment,  but,  as  said  Mr.  Justice  Peck- 
ham,  speaking  for  the  court  (p.  595,  L.  ed.  p. 
871,  Sup.  Ct.  Rep.  p.  439): 

"Upon  the  case  made  by  the  plaintiff  in 
error,  the  Federal  question  which  he  at- 
tempts to  raise  is  so  unfounded  in  substanoe 
that  we  are  justified  in  saying  that  it  does 
not  really  exist;  that  there  is  no  fair  color 
for  claiming  that  bis  rights  under  the  Fed- 
eral Constitution  have  been  violated,  either 
by  depriving  him  of  his  property  without  due 
process  of  law,  or  by  denying  him  the  equal 
protection  of  the  laws." 

We  have  thus,  in  four  cases,  coming  at 
successive  times  through  *a  period  of  twent7-(68SJ 
five  years,  had  before  us  the  question  of  the 
validity  of  judgments  of  the  nighest  courts 
of  separate  states  taking  office  from  one  per- 
son and  giving  it  to  another,  in  three  of 
which  we  unhesitatingly  sustained  our  juris- 
diction to  review  such  judgments,  two  of 
which  we  affirmed  on  the  ground  that  the  pro- 
ceedings in  the  state  court  disclosed  due  pro- 
cess of  law.  and  that,  therefore,  the  rights 
of  the  plaintiff  in  error  were  not  infringed; 
in  the  third  of  which  we  held  that  the  pro- 
ceedings could  not  be  sustained,  and  reversed 
the  judgment  of  the  state  court  ousting  one 
person  from  the  high  office  of  governor  of  the 
state  and  giving  it  to  another;  and  in  the 
fourth  of  which,  while  w^  dismissed  the  writ 
of  error,  it  was  not  on  the  ground  that  there 
was  no  property  involved,  but  because  the 
reasons  assigned  for  a  review  were  so  frivo- 
lous as  not  to  call  for  consideration.  Such  a 
series  of  decisions  should  not  now  be  dis- 
turbed, except  upon  very  cogent  and  satis- 
factory reasons.  And  this  case,  it  must  be 
borne  in  mind,  is  exactly  like  the  others, — a 
proceeding  in  error  to  review  the  judgment 
of  the  highest  court  of  a  state  in  an  action 
to  remove  an  incumbent  from  his  office. 

Aside  from  these  adjudications,  I  am 
clear,  as  a  matter  of  principle,  that  an  office 
to  which  a  salary  is  attached  is,  as  between 
two  contestants  for  such  office,  to  be  consid- 
ered a  matter  of  property.  I  agree  fully 
with  those  decisions  which  are  referred  to, 
and  which  hold  that  as  between  the  state 
and  the  officeholder  there  is  no  contract  right 
either  to  the  term  of  office  or  the  amount  of 
salary,  and  that  the  legislature  may,  if  not 
restrained  by  constitutional  provisions, 
abolish  the  office  or  reduce  the  salary.  But 
when  the  office  is  not  disturbed,  when  the 
salary  is  not  changed,  and  when  under  the 
Constitution  of  the  state  neither  can  be  by 
the  legislature,  and  the  question  is  simply 
whether  one  shall  be  deprived  of  that  office 
and  its  salary,  and  both  given  to  another,  a 
very  different  question  is  presented,  and  in 
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such  a  caRe  to  hold  that  the  incumbent  has 
no  propwtT  in  the  ofBce,  with  its  accom- 
panying salary,  does  not  commend  itself  to 
my  judgment. 

While  not  concurring  in  the  order  of  dis- 
missal, I  am  of  opinion  that  the  judgment 
of  the  court  of  appeals  of  Kentucky  should 
be  affirmed.    The  state  of  Kentucky  has  pro- 

[S84]vided  that  'contests  in  respect  to  the  office  of 
governor  and,  lieutenant  governor  shall  be 
decided  by  the  general  assembly.  Such  pro- 
vision is  not  uncommon,  is  appropriate,  and 
reasonable.  The  contestants,  William  Goe- 
bel  and  J.  C.  W.  Beckham,  filed  with  the  gen- 
eral assembly  within  due  time  their  notices 
of  contest.  Those  notices  were  broad  enough 
to  justify  action  by  the  general  assembly 
and  a  decision  setting  aside  the  award  of  the 
canvassing  board  and  giving  to  the  contest- 
ants their  offices.  The  prescribed  procedure 
was  followed,  the  committee  authorized  by 
statute  was  selected,  its  report  made,  and 
upon  that  a  decision  awarding  to  the  con- 
testant the  offices.  It  is  true  that  the  first 
decision  of  the  general  assembly  was  made 
at  a  secret  session  outside  its  ordinary  place 
of  meeting,  and  without  notice  except  to 
those  who  were  supposed  to  be  willing  to 
concur  in  the  report  of  the  committee.    If 

■  that  ended    the    proceedings   I    should    be 

strongly  inclined  to  hold  that  the  decision 
thus  rendered  could  not  be  sustained.  For 
when  a  tribunal  is  constituted  of  several 
members  I  understand  that  all  have  a  right 
to  be  present,  and,  if  any  session  is  held  else- 
where than  at  the  appointed  time  and  place, 
each  one  must  be  notified  in  order  that  he 
may  have  the  opportunity  of  being  present 
and  contributing  by  his  advice  and  opinion 
to  the  final  judgment.  But  the  record  does 
not  stop  with  this  award  of  a  part  of  the 
assembly  in  secret  session,  for  subsequently 
when  the  general  assembly  was  in  session  at 
its  regular  place  of  meeting,  in  the  discharge 
of  its  ordinary  duties,  and  at  a  time  pre- 
scribed for  its  meeting,  the  action  taken 
on  February  2  was  ratified  and  confirmed, 
both  in  single  and  joint  session.  Now,  I 
agree  with  those  members  of  the  court  of 
appeals  of  Kentucky  who  hold  that  this  final 
action  of  the  general  assembly  is  conclusive. 
I  do  not  ignore  the  many  allegations  of 
wrong,  such  as  that  the  selection  of  the  com- 
mittee was  not  by  lot,  as  prescribed  by  the 
laws,  but  was  a  trick  on  the  part  of  the 
clerks  of  the  assembly,  and  it  must  be  con- 
ceded that  the  outcome  of  that  drawing  lends 
support  to  this  allegation.  Curious  results 
sometimes  happen  by  chance,  but  when  those 
results  happen  so  largely  ajong  the  lines  of 
the  purposes  of  those  who  have  control  of 
the  supposed  chance,  it  is  not  strange  that 
outsiders  are  apt  to  feel  that  purpose,  and 
(585piot  "chance,  determined  the  result.  Be  all 
these  things  as  they  may,  the  general  assem- 
bly was  constituted  as  the  tribunal  to  con- 
duct and  supervise  the  contest  It  approved 
what  took  place,  and  it  is  familiar  law  that 
no  question  can  be  raised  in  the  courts  as  to 
the  honesty  or  integrity  of  the  members  of  the 
legislature  in  the  discharge  of  their  duties. 
Whatever  of  purity  or  honesty  may  be  in 
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fact  lacking  in  the  conduct  of  any  one  of 
them  is  a  matter  to  be  inquired  into  between 
his  constituents  and  himself,  and  it  is  no 
part  of  the  province  of  the  judiciary  to  chal- 
lenge or  question  the  integrity  of  his  action. 
So  we  have  the  case  of  a  committee  appar- 
ently selected  by  lot,  the  propriety  of  whose 
action  was  approved  by  the  tribunal  having 
chnvTe  of  the  controversy,  the  report  of  that 
committee  in  favor  of  the  contestants,  and 
the  judgment  of  the  assembly,  not  merely  at 
the  secret  session,  but  later,  when  all  were 
present,  or  were  called  upon  to  be 
present,  approving  such  report.  This,  in 
my  opinion,  constitutes  due  process  of  law 
within  the  meaning  of  the  14tn  Amendment, 
and  I  agree  with  the  court  of  appeals  of  Ken- 
tucky tnat  upon  that  award  thus  made  by 
the  proper  tribunal,  no  other  judgment  can 
be  entered  than  that  which  sustains  it.  But 
because,  as  T  understand  the  law,  this  court 
has  jurisdiction  to  review  a  judgment  of  the 
highest  court  of  a  state  ousting  one  from 
his  office  and  giving  it  to  another,  and  a 
right  to  inquire  whether  that  judgment  is 
right  or  wrong  in  respect  to  any  Federal 
question,  such  as  due  process  of  law,  I  think 
the  writ  of  error  should  not  be  dismissed,  but 
that  the  judgment  .of  the  court  of  appeals 
of  Kentucky  should  be  affirmed. 


Mr.  Justice  Broim  concurs. 

Mr.  Justice  Harlan,  dissenting: 

\t  the  regular  elecUon  held  in  Kentuclty 
on  the  7th  day  of  November,  1809,  William 
S.  Taylor  and  William  Goebel  were,  respec- 
tively, the  Republican  and  Democratic  candi- 
dates for  governor  of  that  commonwealth. 

As  required  by  law,  the  returns  of  the 
election  were  made  to  the  secretary  of  state. 

Upon  examining  and  canvassing  the  re- 
turns, the  officers  charged  with  the  duty  of 
ascertaining  the  result  of  the  election  *certi-[58C] 
fled,  as  to  the  office  of  governor,  that  Taylor 
"received  the  highest  number  of  votes  given 
for  that  office,  as  certified  to  the  secretary  of 
state,  and  is  therefore  duly  and  regularly 
elected  for  the  term  prescribed  by  the  Con- 
stitution." According  to  the  returns  upon 
which  that  certificate  was  based  Taylor  re- 
ceived 193,714  votes  and  Ooebel  191,331. 

It  cannot  be  doubted  that  the  certificate 
awarded  to  Taylor  established  at  least  his 
prima  facie  right  to  the  governorship,  and 
that  he  could  not  be  deprived  of  that  right 
except  upon  a  contest  in  the  mode  prescribed 
by  law,  and  upon  proof  showing  that  Goebel 
was  legally  entitled  to  the  office.  To  deprive 
him  of  that  right  illegally  was  an  injury 
both  to  him  and  to  the  people  of  the  state. 
"The  very  essence  of  civil  liberty,"  it  was 
said  in  ilarbury  v.  Madison,  1  Cranch,  137,  2 
L.  ed.  00,  "is  the  right  of  every  individual  to 
claim  the  protection  of  the  laws,  whenever 
he  receives  an  injury." 

The  Constitution  of  Kentucky  provides 
that  the  governor  "shall  be  elected  for  the 
term  of  four  years  by  the  qualified  voters  of 
the  state.    The  person  having  the  highest 
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number  of  votes  shall  be  governor;  but  if 
two  or  more  shall  be  equal  and  highest  in 
votes,  the  election  shall  be  determined  by  lot, 
in  such  manner  as  the  general  assembly  may 
direct;"  and  that  the  governor  "shall  at 
stated  times  receive  for  nis  services  a  com- 
jiensation  to  be  fixed  by  law."  Ky.  Const, 
is  70,  74.  That  instrument  further  provides 
that  "uontested  elections  for  governor  and 
lieutenant  governor  shall  be  determined  by 
both  houses  of  the  general  assembly,  accord- 
ing to  such  regulations  as  may  be  established 
by  law."  S  80. 

Taylor,  having  received  his  certificate  of 
election  based  upon  the  returns  to  the  secre- 
tary of  state,  took  the  oath  of  office  us 
governor  on  December  12th,  1890, — the  oath 
being  administered  by  the  chief  justice  of  the 
court  of  appeals  of  Kentucky, — and  entered 
at  once  upon  the  discharge  of  his  duties, 
taking  possession  of  the  public  buildings  pro- 
vided for  the  governor,  as  well  as  of  the 
books,  archives,  and  papers  committed  by 
law  ti>  the  custody  of  that  officer.  After 
that  and  until  he  was  lawfully  ousted,  his 
acts,  as  governor,  in  conformity  to  law,  were 
binding  upon  every  branch  of  the  state  gov- 
ernment and  upon  the  people. 
(687]  *Within  thirty  days  after  the  certificate 
of  election  was  awarded  to  Taylor  he  was 
served  by  Goebel  with  notice  of  contest  for 
the  office  of  governor. 

By  the  statutes  of  Kentucky  relating  to 
contested  elections  for  governor  and  lieuten- 
ant governor  it  is  provided : 

"When  the  election  of  a  governor  or 
lieutenant  governor  is  contested  a  board  for 
determining  the  contest  shall  be  formed  in 
the  manner  following: 

"First.  On  the  third  day  after  the  organ- 
ization of  the  general  assembly  which  meets 
next  after  the  election,  the  senate  shall  se- 
lect by  lot  three  of  its  members,  and  the 
house  of  representatives  shall  select  by  lot 
eight  of  its  members,  and  the  eleven  so  ser 
lected  shall  constitute  a  board,  seven  of 
whom  shall  have  power  to  act. 

"Second.  In  making  the  selection  by  lot 
the  name  of  each  member  present  shall  be 
written  on  a  separate  piece  of  paper,  every 
such  piece  being  as  nearly  similar  to  the 
other  as  may  be.  Each  piece  shall  be  rolled 
up  so  that  we  name  thereon  cannot  be  seen, 
nor  any  particular  piece  be  ascertained  or  se- 
lected by  feeling.  The  whole  so  prepared 
shall  be  placed  by  the  clerk  in  a  box  on  his 
table,  and,  after  it  has  been  well  shaken  and 
the  papers  therein  well  intermixed,  the  clerk 
shall  draw  out  one  paper,  which  shall  be 
opened  and  read  aloud  by  the  presiding  of- 
ficer, and  so  on  until  the  required  number  is 
obtained.  The  persons  whose  names  are  so 
d^a^vn  shall  be  members  of  the  board. 

"Third.  The  members  of  the  board  so 
chosen  by  the  two  houses  shall  be  sworn  by 
the  speaker  of  the  house  of  representatives 
to  try  the  contested  election,  and  give  true 
judgment  thereon,  according  to  the  evidence, 
unless  dissolved  before  rendering  judgment. 

"Fourth.  The  lioard  shall,  within  twenty- 
four  hours  after  its  election,  meet,  appoint 
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its  chairman,  and  assign  a  day  for  hearing 
the  contest,  and  adjourn  from  day  to  day  as 
its  business  may  require. 

"Fifth.  If  any  person  so  selected  shall 
swear  that  he  cannot,  without  great  personal 
inconvenience,  serve  on  the  board,  ui-  that  be 
feels  an  undue  bias  for  or  against  either  of 
tlie  parties,  *he  may  be  excused  by  the  housejsga] 
from  which  he  was  chosen  from  serving  on 
the  board ;  and  if  it  appears  that  the  person 
so  selected  is  related  to  either  party,  or  is 
liable  to  any  other  proper  objection  on  the 
score  of  his  partiality,  he  shall  be  excused. 

"Sixth.  Any  deficiency  in  the  proper  num- 
ber so  created  shall  be  supplied  by  another 
draw  from  the  box. 

"Seventh.  The  board  shall  have  power  to 
send  for  persons,  papers,  and  records,  to  issue 
attachments  therefor,  signed  by  its  chair- 
man or  clerk,  and  issue  commissions  for  tak- 
ing proof. 

Eighth.  Where  it  shall  appear  that  the 
candidates  receiving  the  highest  number  of 
votes  given  have  received  an  equal  number, 
the  right  to  the  office  shall  be  determined  by 
lot,  under  the  direction  of  the  board.  Where 
the  person  returned  is  found  not  to  have  been 
legally  qualified  to  receive  the  office  at  the 
time  of  his  election,  a  new  election  shall  be 
ordered  to  fill  the  vacancy:  Provided,  The 
first  two  years  of  his  term  shall  not  have  ex- 
pired. Where  another  than  the  person  re- 
turned shall  be  found  to  have  received  the 
highest  number  of  legal  rotes  given,  such 
other  shall  be  adjudg^  to  be  the  person 
elected  and  entitled  to  the  office. 

"Ninth.  No  decision  shall  be  made  but 
by  the  vote  of  six  members.  The  decision 
of  the  board  shall  not  be  final  nor  conclusive. 
Such  decision  shall  be  reported  to  the  two 
houses  of  the  general  assembly,  for  the  ° 
future  action  of  the  general  assembly.  And 
the  general  assembly  shall  then  determine 
such  contest. 

"Tenth.  If  a  new  election  is  required  it 
shall  be  immediately  ordered  by  proclama- 
tion of  the  speaker  of  the  house  of  represen- 
tatives, to  take  place  within  six  weeks  there- 
after, and  on  a  day  not  sooner  than  thirty 
days  thereafter. 

"Eleventh.  When  a  new  election  is  or- 
dered or  the  incumbent  adjudged  not  to  be 
entitled,  his  power  shall  immediately  cease, 
and,  if  the  office  is  not  adjudged  to  another, 
it  shall  be  deemed  to  be  vacant. 

"Twelfth.  If  any  member  of  the  board  wil- 
fully fails  to  attend  its  sessions,  he  shall  be 
reported  to  the  house  to  which  he  belongs, 
and  thereupon  such  house  shall,  in  its  dis- 
cretion, punish  him  by  fine  and  imprison- 
ment, or  both. 

'"Thirteenth.  If  no  decision  of  the  board[680] 
is  given  during  the  then  session  of  the  gen- 
eral assembly,  it  shall  be  dissolved,  unless 
by  joint  resolution  of  the  two  houses  it  is 
empowered  to  continue  longer."  Ky.  Kev. 
SUt.  S  1506  A. 

It  may  be  here  observed  that  the  juris- 
diction conferred  by  the  statute  upon  the 
board  of  contest  appointed  by  the  legisla- 
ture is  not  without  limit.  The  power  given 
to  determine  contested  elections  for  governor 
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tenant  goTernor  is  attended  by  the 
I  that  the  determination  of  the  con- 
1  be  according  to  such  regulations 
le  established  by  law.  In  words  too 
require  construction  the  powers  of 
of  contest  are  restricted  so  that  (1) 
tea  were  not  accurately  summed  up, 
r  might  be  corrected;  (2)  if  illegal 
iTe  cast  they  might  be  thrown  out; 
the  eyent  "the  candidates  receiving 
test  number  of  votes  given  have  re- 
n  equal  number,  the  right  to  the  of- 
1  be  determined  by  lot;"  (4)  if  the 
returned  as  elected  was  not  legally 
1  to  receive  the  ofSce  at  the  time  of 
tion,  a  new  election  must  be  ordered 
tie  vacancy;  (5)  if  another  than  the 
returned  is  found  "to  have  received 
lest  number  of  legal  votes  given,  such 
hall  be  adjudged  to  be  the  person 
and  entitled  to  the  offioe."  The  stat- 
been  so  construed  by  the  highest 
f  Kentucky  in  Leeman  v.  Binton,  1 
.  That  was  a  common-law  action  in- 
the  title  to  an  ofiSce.  The  defendant 
ipon  the  decision  of  a  board  of  con- 
the  effect  that  Leeman's  claim  to  the 
ested  upon  an  election  held  in  each 
t  under  the  supervision  of  military 
who  overawed  the  majority  of  the 
in  the  county.  The  court  of  appeals 
bucky  decided  in  favor  of  Leeman,  say- 
But  the  authorily  to  decide  as  to  the 
a  and  equality  of  elections  has  not 
onferrad  by  the  legislature  upon  the 
for  trying  contested  elections,  but 
a  part  of  the  ^neral  jurisdiction  of 
cuit  courts."  In  the  previous  case  of 
m  V.  Kirtley,  13  B.  Mon.  522 — which 
contested  election  case  in  which  the 
assumed  to  count  votes  not  east,  but 
would  have  heen  oast  if  the  polls  had 
en  closed  too  soon — the  court  said  that 
leoessary  and  certain  import  of  "the 
ion  is  tliat  the  contestant  shall  not  be 
^  to  be  entitled  to  the  office  unless  the 
find  that  he  has  received  the  highest 
sr  of  legal  votes  given." 
it  also  be  observed  that  the  board  of 
t  in  this  case  was  not  given  jurisdic- 

0  throw  out  all  the  votes  cast  in  a 
ular  city,  county,  or  section  of  the 
because,  in  its  judgment,  the  freedom 
election  in  such  city,  county,  or  section 
estroyed  by  military  or  other  interfer- 

In  other  words,  the  board  was  with- 
irisdiction  to  throw  out  legal  votes 
lly  given,  and  was  bound  to  respect  the 
Ette  of  the  Constitution  that  "the  per- 
iving  the  highest  number  of  votes  shall 
nrnOT,"  as  well  as  the  mandate  of  the 
te  that  the  person  "found  to  have  re- 

1  the  highest  number  of  votes  .  .  . 
be  adjudged  to  be  the  person  elected 
ntitlcd  to  the  office." 

>inark  further  that  the  members  elected 
f  the  contested  election  were  required 
e  statute  "to  give  true  judgment  ao- 
ng  to  the  evidence." 

to  the  legislature,  it  was  made  its  duly 
;pre88  words  to  determine  the  contest, 
>ut  regarding  the  decision  of  the  board 
U.S. 


as  final  or  conclusive.  But,  as  already  sug- 
gested, its  jurisdiction  to  act  was  not  with- 
out limit;  for,  in  addition  to  the  restriction 
above  referred  to,  by  the  statute  under  which 
it  proceeded  no  application  to  contest  the 
election  of  an  officer  could  be  heard  unless 
notice  thereof  in  writing,  signed  by  the  party 
contesting,  had  been  given;  and  "the  notice 
shall  state  the  grounds  of  the  contest,  and 
none  other  shall  afterward  be  heard  as  com- 
ing from  such  party,  but  the  contestee  may 
make  defense  without  giving  counter  notice." 
Ky.  Rev.  Stat.  §  1535.  The  board  of  con- 
test, as  the  court  below  has  said,  "was  only 
a  preliminary  agent  to  take  evidence  and  re- 
port the  facts  to  the  general  assembly.  The 
assembly  itself  finally  determined  the  con- 
test." As  the  general  assembly  could  deter- 
mine the  contest  only  upon  the  grounds  set 
forth  in  the  contestant's  notice,  it  had  no 
authority  or  jurisdiction  to  oust  the  incum- 
bent unless  those  grounds  or  some  of  them 
were  sustained  by  proof  laid  before  it.  If 
no  proof  was  laid  before  it,  then  the  prima 
facie  right  of  the  incumbent,  based  upon  the 
certificate  awarded  to  him,  must  prevail. 

•With  these  preliminary  observations  as  to[691) 
the  trial  by  a  board  of  contest  of  a  contested 
election  for  governor,  and  as  to  the  powers 
of  the  legislature  in  determining  such  con- 
test finally  as  between  the  parties,  I  come  to 
the  consideration  of  the  grounds  upon  which 
the  majority  of  the  court  have  dismissed  the 
present  writ  of  error. 

The  board  of  contest  in  their  report  of 
January  30th,  1900,  say:  "In  our  opinion 
William  Goebel  was  elected  governor  of  the 
commonwealth  of  Kentucky  on  the  7  th  day 
of  November,  1809,  and  that  he  then  and 
there  received  the  highest  number  of  legal 
votes  cast  for  anyone  for  the  office  of  governor 
at  said  election,  and  we  therefore  respectfully 
suggest  that  this  report  be  approved,  and  a 
resolution  adopted  by  the  general  assembly 
declaring  the  said  William  Goebel  governor 
elect  of  the  commonwealth  of  Kentucky  for 
the  term  commencing  the  12th  day  of  Decem- 
ber, 1899.  We  decide  that  said  William 
Goebel  has  received  the  highest  number  of 
legal  votes,  and  is  adjudged  to  be  the  person 
elected  to  said  office  of  governor  for  the  term 
prescribed  by  law." 

The  report  was  not  accompanied  either  by 
any  abstract  of  the  evidence  or  any  recital 
of  the  grounds  upon  which  it  based  the  state- 
ment that  Goebel  had  received  the  highest 
number  of  legal  votes.  Nor  was  the  evidence 
itself  transmitted  to  the  legislature, — not  a 
line  nor  a  word  of  it.  According  to  the  un- 
contradicted statement  made  by  counsel  at 
the  argument,  the  proof  made  nearly  two 
thousand  pages  of  typewriting.  The  report 
simply  followed  the  words  of  the  statute  and 
stated  that  Goebel'had  received  "the  highest 
number  of  legal  votes,"  giving  no  basis,  not 
the  slightest,  upon  which  the  legislature 
could  determine  the  correctness  of  that  state- 
ment. 

Immediately  after  the  board's  report 
reached  the  body  claiming  to  be  the  lawful 
legislature  of  the  state,  that  body— of  course 
without  r-!ading  the  evidence,  or  causing  it 
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to  be  read,  for  it  had  no  evidence  before  it — 
approved  the  report,  and  declared  Goebel  to 
have  been  legally  elected  governor.  Upon 
that  action  alone  the  present  suit  was  based, 
and  by  the  judgment  of  the  highest  court  of 
Kentucky  such  action  was  declared  to  be  con- 
clusive upon  the  judiciary. 
[6M]  *The  Hrst  question  to  be  considered  is 
whether  Taylor  has  been  denied  by  the  judg- 
ment of  the  state  court  any  right  or  privi- 
lege secured  to  him  by  the  institution  of 
the  United  States.  The  appellant  invokes 
the  clause  of  the  14th  Amendment  declaring 
that  "no  state  shall  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law."  There  ought  not,  at  this  day,  to  be 
any  doubt  as  to  the  objects  which  were  in- 
,  tended  to  be  attained  by  the  requirement  of 
due  process  of  law.  "They  were  intended," 
this  court  has  said,  "to  secure  the  individual 
from  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established 
principles  of  private  ^rights  and  distributive 
justice."  Bank  of  Columbia  v.  Okely,  4 
Wheat.  244,  4  L.  ed.  661. 

The  majority  of  this  court  decide  that  an 
office  held  under  the  authority  of  a  state  can- 
not in  any  case  be  deemed  property  within 
the  meaning  of  the  14th  .^endment,  and 
hence,  it  is  now  adjudged,  the  action  of  a 
state  legislature  or  state  tribunal  depriving 
one  of  a  state  office — under  whatever  circum- 
stances or  by  whatever  mode  that  result  is 
accomplished — cannot  be  regarded  as  incon- 
sistent with  the  Constitution  of  the  United 
States.  Upon  that  ground  the  court  declines 
to  take  jurisdiction  of  this  writ  of  error.  If 
the  court  had  dismissed  the  writ  or  affirmed 
the  judgment  upon  the  ground  that  there 
had  been  no  violation  of  the  principles  consti- 
tuting due  process  of  law,  its  action  would 
not  have  been  followed  by  the  evil  results 
which,  I  think,  must  inevitably  follow  from 
the  decision  now  rendered. 

Let  us  see  whether,  in  dismissing  the  writ 
of  error  for  want  of  jurisdiction,  the  ma- 
jority have  not  departed  from  the  rulings  of 
this  court  in  former  cases.  This  ciuestion, 
it  cannot  be  doubted,  is  one  of  serious  mo- 
ment. But  what  was  said  by  Chief  Justice 
Marshall,  speaking  for  this  court  in  Cohen 
V.  Virginia,  6  Wheat.  404,  6  L.  ed.  291,  may 
well  be  repeated :  "It  is  most  true  that  this 
court  will  not  take  jurisdiction  if  it  should 
not ;  but  it  is  equally  true  that  it  must  take 
jurisdiction  if  it  should.  The  judiciary  can- 
not, as  the  legislature  may,  avoid  a  measure 
because  it  approaches  the  confines  of  the 
Constitution.  We  cannot  pass  it  by  because 
[S93]>t  is  doubtful.  With  whatever  'doubts,  with 
whatever  difficulties,  a  case  may  be  attended, 
we  must  decide  it  if  it  be  brought  before  us. 
We  have  no  more  right  to  decline  the  exer- 
cise of  jurisdiction  which  is  given  than  to 
usurp  that  which  is  not  given.  The  one  or 
the  other  would  be  treason  to  the  Constitu- 
tion. Questions  may  occur  which  we  would 
gladly  avoid,  but  we  cannot  avoid  them." 

The  first  case  in  this  court  relating  to  this 
subject  is  Kennard  v.  Louisiana  ew  ret. 
Morgan,  02  U.  S.  480,  23  L.  ed.  478.  That 
was  a  writ  of  error  brought  by  Kennard  to 

isoe 


review  the  final  judgment  of  the  supremo 
court  of  Louisiana  declaring  that  he  was 
not  a  member  of  that  court.  "The  case,"  the 
report  states,  "was  then  brought  here  upon 
the  ground  that  the  state  of  Louisiana  act-  ' 
ing  under  this  law,  through  her  judiciary, 
had  deprived  Kennard  of  his  office  without 
due  process  of  law,  in  violation  of  that  pro- 
vision of  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States  which  prohibits 
any  state  from  depriving  any  person  of  life, 
liberty,  or  property  'without  due  process  of 
law.'"  Looking  also  into  the  printed  ar- 
guments filed  in  that  case,  on  belialf  of  the 
respective  parties,  I  find  that  the  attorney 
for  the  plaintiff  in  error,  a  lawyer  of  distinc- 
tion, insisted  that  the  sole  question  presented 
for  determination  by  this  court  was  whether 
the  final  judgment  of  the  state  court  de- 
prived Kennard  of  his  office  in  violation  of 
the  above  clause  of  the  14th  Amendment. 
And  this  view  was  not  controverted  by  the 
attorney  for  the  defendant,  also  an  able 
lawyer.  The  latter  contended  that  the  14th 
Amendment  had  no  application  because  in 
what  was  done  no  departure  from  the  prin- 
ciples of  due  process  of  law  had  occurred. 
The  opinion  of  Chief  Justice  Waite  deliver- 
ing the  judgment  of  this  court  thus  opens: 
"The  sole  question  presented  for  our  consid- 
eration in  this  case,  as  stated  by  the  counsel 
for  the  plaintiff  in  error,  is  whether  the  state 
of  Louisiana,  acting  under  the  statute  of 
January  ISth,  1873,  through  her  judiciary, 
has  deprived  Kennard  of  his  office  without 
due  process  of  law."  Of  course,  this  court  had 
no  jurisdiction  to  inquire  whether  there  had 
been  due  process  of  law  in  the  proceedings 
in  the  state  court,  unless  the  office  in  dispute 
or  the  right  to  hold  it  was  property  within 
the  meaning  of  the  14th  Amendment,  or  un- 
less *Kennard's  liberty  was  involved  in  his[594j 
holding  and  discharging  the  duties  of  the 
office  to  which,  as  he  insisted,  he  had  been 
lawfully  elected.  But  this  court  took  juris- 
diction of  the  case  and  affirmed  the  judgment 
of  the  supreme  court  of  Louisiana  upon  the 
ground  that  the  requirement  in  the  14th 
Amendment  of  due  process  of  law  had  not 
been  violated.  If,  in  the  judgment  of  this 
court,  as  constituted  when  the  Kennard  Case 
was  decided,  an  office  held  under  the  author- 
ity of  a  state  was  not  "property"  within  the 
meaning  of  the  14th  Amendment,  the  case 
would  have  been  disposed  of  upon  the  ground 
that  no  Federal  right  had  been  or  could  have 
been  violated,  and  the  court  would  not  have 
entered  upon  the  inquiry  as  to  what,  imder 
the  14th  .\mendment,  constituted  due  proc- 
ess of  law  in  a  case  of  which — according  to 
the  principles  this  day  annoimced — it  had  no 
jurisdiction. 

In  Foster  v.  £an«a«  ex  rel.  Johnston,  112 
U.  S.  201,  28  L.  ed.  620,  6  Sup.  Ct.  Rep.  S, 
97, — which  was  a  writ  of  error  to  review  the 
final  judgment  of  the  supreme  court  of  E^an- 
sas. — the  sole  issue  was  as  to  the  right  of 
Foster  to  hold  the  office  of  county  attorney. 
The  defendant  in  error  moved  to  dismiss  the 
writ  for  want  of  jurisdiction  in  this  court, 
aud  accompanied  the  motion  with  a  moti<» 
to  affirm.    This  court  refused  to  dismiss  the 
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ease,  and,  referring  to  Kennard  v.  Louis- 
iana, aflirined  the  judgment  upon  the 
ground  that  there  had  been,  in  its  opinion, 
no  departure  from  due  process  of  law  in  the 
proceedings  to  remove  Foster.  It  never  oc- 
curred to  the  court,  nor  to  any  attorney  in 
the  case,  that  the  14th  Amendment  did  not 
embrace  the  case  of  a  state  ofBce  from  which 
the  incumbent  was  removed  without  due 
process  of  law.  If  such  an  office  was  not 
deemed  property  within  the  meaning  of  that 
Amendment,  that  was  an  end  of  the  case 
here.  But  this  court  took  jurisdiction  and 
disposed  of  the  case  upon  the  ground  that  the 
requirement  In  the  Federal  Constitution  of 
due  process  of  law  had  been  observed. 

In  Boyd  v.  Nelraska  ex  rel.  Thayer,  143 
U.  S.  135,  36  L.  ed.  103,  12  Sup.  Ct  Rep.  375, 
which  came  here  upon  writ  of  error  to  review 
the  final  judgment  of  the  supreme  court  of 
Nebraska  ousting  Boyd  from  the  office  of 
governor,  and  putting  Thayer  into  that  po- 
sition, all  the  justices,  except  Mr.  Justice 
Field,  concurred  in  holding  that  this  court 
[695]had  'jurisdiction  of  the  case.  In  his  dissent- 
ing opinion  Mr.  Justice  Field  observed:  "I 
do  not  think  that  this  court  has  any  jurisdic- 
tion to  determine  a  disputed  question  as  to 
the  right  to  the  governorship  of  a  state,  how- 
ever that  question  may  be  decided  by  its 
authorities."  He  continued,  quoting  the 
language  of  Mr.  Justice  Nelson  in  another 
case :  "  'The  former  [general  government] 
in  its  appropriate  sphere  is  supreme;  but  the 
states  within  the  limits  of  their  powers  not 
granted,  or,  in  the  language  of  the  10th 
Amendment,  "reserved,"  are  as  independent 
of  the  general  government  as  that  govern- 
ment within  its  sphere  is  independent  of  the 
states.  The  OolUotor  v.  Day,  11  Wall. 
113,  124,  tub  nom.  Buffmgton  t.  Day,  20  L. 
ed.  122, 125.'  In  no  respect  is  this  independ- 
ence of  the  states  more  marked,  or  more  es- 
sential to  their  peace  and  tranquillity,  than 
in  their  absolute  power  to  prescribe  the  qual- 
ifinations  of  all  their  state  officers,  from 
their  chief  magistrate  to  the  lowest  official 
employed  in  the  administration  of  their  local 
government;  to  determine  the  manner  of 
their  election,  whether  by  open  or  secret  bal- 
lot, and  whether  by  local  bodies  or  by  general 
suffrage ;  the  tenure  by  which  they  shall  hold 
their  respective  offices ;  the  grounds  on  which 
their  election  may  be  contested,  the  tribu- 
nals before  which  such  contest  shall  be  made, 
the  manner  in  which  it  shall  be  conducted, 
and  the  effect  to  be  given  to  the  decision  ren- 
dered. With  none  of  these  things  can  the 
government  of  the  United  States  interfere. 
In  all  these  particulars  the  states,  to  use  the 
language  of  Mr.  Justice  Kelson,  arc  as  inde- 
pendent of  the  general  government  as  that 
government  within  its  sphere  is  independent 
of  the  states.  Its  power  of  interference  with 
the  administration  of  the  affairs  of  the  state 
and  the  officers  through  whom  they  are  con- 
ducted extends  only  so  far  as  may  be  neces- 
sary to  secure  to  it  a  republican  form  of  gov- 
ernment, and  protect  it  against  invasion, 
and  also  against  domestic  violence  on  the  ap- 
plication of  its  legislature,  or  of  its  execu- 
tive when  that  body  cannot  be  convenetl. 
178  U.  S. 


Const,  art.  4,  (  4.  Except  aa  required  for 
these  purposes,  it  can  no  more  interfere  with 
the  qualifications,  election,  and  installation 
of  the  state  officers  than  a  foreign  govern- 
ment. And  all  attempts  at  interference  with 
them  in  those  respects  by  the  executive,  leg- 
islative, or  judicial  departments  of  the  gen- 
eral government  are  in  my  'judgment  sot69#l 
many  invasions  upon  the  reserved  rights  of 
the  states  and  assaults  upon  their  constitu- 
tional autonomy.  No  clause  of  the  Consti- 
tution can  be  named  which  in  any  respect 
gives  countenance  to  such  invasion.  The 
fact  that  one  of  the  qualifications  prescribed 
by  the  state  for  its  officers  can  only  be  as- 
certained and  established  by  considering  the 
provisions  of  a  law  of  the  United  States  in 
no  respect  authorizes  an  interference  by  the 
general  government  with  the  state  action." 

This  court  had  a  different  view  of  these 
questions,  and,  taking  jurisdiction,  consid- 
ered the  merits  of  the  case,  so  far  as  it  in- 
volved Federal  questions,  and  rendered  a 
judgment  which,  by  its  necessary  operation, 
put  into  the  office  of  governor  of  Nebraska 
one  whom  the  highest  court  of  that  state  had 
adjudged  not  to  be  the  lawful  incumbent. 

The  latest  case  involving  the  present  ques- 
tion is  Wilson  v.  Sorth  Varolina,  169  U.  S. 
586,  42  L.  ed.  865.  18  Sup.  Ct.  Rep.  435.  That 
was  an  action  in  the  nature  of  quo  warranto 
to  test  the  title  to  a  state  office.  Judgment 
was  rendered  for  the  plaintiff.  The  defend- 
ant claimed  that  the  state  statute  and  the 
action  taken  under  it  not  only  deprived  him 
of  his  office  without  due  process  of  law,  but 
denied  to  him  the  equal  protection  of  the 
laws,  both  in  violation  of  the  14th  Amsnd- 
ment.  In  this  court  a  motion  to  dismiss  the 
writ  of  error  was  sustained  upon  the  ground 
that,  looking  at  what  occurred  in  the  state 
court,  there  was  "no  fair  color  for  claiming 
that  his  [the  plaintiff's]  rights  under  the 
Federal  Constitution  have  been  violated, 
either  by  depriving  him  of  his  property  with- 
out due  process  of  law  or  by  denying  him- 
the  equal  protection  of  the  laws."  After 
observing  that  this  court  would  be  very  re- 
luctant to  decide  that  we  had  jurisdiction  in 
the  case  presented,  and  could  supervise  and 
review  the  political  administration  of  a  stats 
government  by  its  own  officials  and  through 
its  own  courts,  great  care  was  taken  to  say : 
"The  jurisdiction  of  this  court  would  only 
exist  in  case  there  had  been,  by  reason  of  the 
statute  and  the  proceedings  under  it,  such  a 
plain  and  substantial  departure  from  the 
fundamental  principles  upon  which  our  gov- 
ernment is  based  that  it  could  with  truth 
and  propriety  be  said  that  if  the  judgment 
were  suffered  to  remain,  the  party  aggrieved 
would  be  deprived  of  *his  life,  liberty,  or[697] 
property  in  violation  of  the  provisions  of  the 
Federal  Constitution.'"  Here,  as  I  think,  is 
a  distinct  declaration  that  this  court  has  ju- 
risdiction to  review  the  final  judgment  of  a 
state  court,  involving  the  title  to  a  state  of- 
fice, where  there  has  been  a  plain  and  sub- 
stantial departure  from  the  principles  that 
underlie  the  requirement  of  due  process  of 
law.  The  opinion  in  Wihon  v.  North  Caro- 
lina shows  a  deliberate  consideration  of  the 
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■cope  of  the  14th  Amendment,  and  a  refusal 
to  hold,  as  is  now  held,  that  a  contest  about 
a  state  ofSce  could  not,  under  any  circum- 
stances, involve  rights  secured  by  that 
Amendment.  We  there  substantially  de- 
clared that  the  constitutional  requirement  of 
due  process  of  law  could  be  enforced  by  this 
court  where,  in  depriving  a  party  of  a  state 
office,  there  had  been  a  plain  and  substantial 
departure  from  the  fundamental  principles 
upon  which  our  government  is  based. 

It  thus  appears  that  in  four  cases,  hereto- 
fore decided,  this  court  has  proceeded  upon 
the  grround  that  to  deprive  one  without  due 
process  of  law  of  an  office  created  under  the 
laws  of  a  state,  presented  a  case  under  the 
14th  Amendment  to  the  Constitution  of  the 
United  States  of  which  we  could  take  cog- 
nizance and  inquire  whether  there  had  been 
due  process  of  law. 

Nothing  to  the  contrary  was  decided  in  the 
Botoyer  Case.  124  U.  S.  220,  31  L.  ed.  400, 
8  Sup.  Ct.  Rep.  482.  That  case  contains  no 
suggestion  that  an  office  is  not  property. 
The  only  point  there  in  judgment  was  that  ii 
court  of  equity  could  not  control  the  ap- 
pointment or  removal  of  public  officers.  The 
court  said:  "The  reasons  which  preclude 
a  court  of  equity  from  interfering  with  the 
appointment  or  removal  of  public  officers  of 
the  government  from  which  the  court  derives 
Its  authority  apply  with  increased  force 
1  when  the  court  is  a  court  of  the  United 
<  Btates  and  the  officers  in  question  are  offi- 
cers of  a  state."  But  care  was  taken  fur- 
ther to  say:  "If  a  person  claiming  to  be 
such  an  officer  is,  by  the  judgment  of  a  court 
of  the  state,  either  in  appellate  proceedings, 
or  upon  a  mandamus  or  quo  warranto,  de- 
nied any  right  secured  to  him  by  the  Consti- 
tution of  the  United  States,  he  can  obtain 
relief  by  a  writ  of  error  from  this  court." 
So  that  the  Hawyer  Case  directly  supports 
[698]the  proposition  tiiat  the  judgment  *of  the 
highest  court  of  a  state  depriving  one  of  a 
state  office  may  be  re-examined  here,  if  the 
incumbent  has  specially  claimed  that  he  has 
been  deprived  of  it  without  due  process  of 
law.  That  the  point  adjudged  in  Sawyer's 
Case  was  as  I  have  stated  is  seen  from  the 
opinion  in  White  v.  Berry,  171  U.  S.  360,  43 
L.  ed.  190,  18  Sup.  Ct.  Rep.  917,  in  which  it 
was  said :  "But  the  court  in  its  opinion  in 
that  case  observed  that  under  the  Constitu- 
tion and  laws  of  the  United  States  the  dis- 
tiuction  between  common  law  and  equity,  as 
existing  in  England  at  the  time  of  the  sepa- 
ration of  the  two  countries,  had  been  main- 
tained although  both  jurisdictions  were  vest- 
ed in  tlie  same  courts,  and  held  that  a  court 
of  equity  had  no  jurisdiction  over  the  ap- 
pointment and  removal  of  public  officers,  and 
that  to  sustain  a  bill  jn  equity  to  restrain 
or  relieve  against  proceedings  for  the  re- 
moval of  public  officers  would  invade  the  do- 
main of  the  courts  of  common  law,  or  of  the 
executive  and  administrative  departments  of 
the  government." 

Notwithstanding  the  above  adjudications, 
the  decision  to-day  is  that  this  court  has  no 
Jurisdiction,  under  any  circumstances,  to  in- 
quire whether  a  citizen  has  been  deprived, 
1808  ^ 


without  due  process  of  law,  of  an  office  held 
by  him  under  the  Constitution  and  laws  of 
his  state.  If  the  contest  between  the  one 
holding  the  office  and  the  person  seeking  to 
hold  it  is  determinable  by  the  legislature  in 
a  prescribed  mode,  this  court,'  it  appear*, 
cannot  inquire  whether  that  mode  was  pur- 
sued nor  mterfere  for  the  protection  of  the 
incumbent,  even  where  the  final  action  of 
the  legislature  was  confessedly  capricious 
and  arbitrary,  inconsistent  with  the  funda- 
mental doctrines  upon  which  our  govern- 
ment is  based  and  the  recognized  principles 
that  belong  to  due  process  of  law,  and  not 
resting,  in  any  degree,  on  evidence.  If  the 
Kentucky  legislature  had  wholly  disregarded 
the  mode  prescribed  by  the  statutes  of  that 
commonwealth,  and  without  appointing  a 
board  of  contest  composed  of  its  own  mem- 
bers, had,  by  joint  resolution  simply — with- 
out any  evidence  whatever  or  without  notice 
to  Taylor  and  without  giving  him  an  oppor- 
tunity to  be  heard — declarM  Goebel  to  be 
governor,  this  court,  as  we  are  informed  by 
the  decision  just  rendered,  would  be  without 
jurisdiction  to  protect  the  incumbent,  *for  the  [599] 
reason,  as  is  now  adjudged,  that  the  office  in 
dispute  is  not  "property,"  within  the  mean- 
ing of  the  14th  Amendment.  So  that  while 
we  may  inquire  whether  a  citizen's  land, 
worth  $100,  or  his  mules,  have  been  taken 
from  him  by  the  legislative  or  judicial  au- 
thorities of  his  state  without  due  process  of 
law,  we  may  not  inquire  whether  the  legisla- 
tive or  judicial  authorities  of  a  state  have, 
viitho\it  due  process  of  law,  ousted  one  law- 
fully elected  and  holding  the  office  of  gover- 
nor for  a  fixed  term,  with  a  siJary  payable 
at  stated  times,  and  put  into  his  place  one 
whom  the  people  had  said  should  not  exer- 
cise the  authority  appertaining  to  that  high 
position.  It  was  long  ago  adjudged  by  the 
court  of  appeals  of  Kentucky  that  an  office 
was  "a  valuable  right  and  interest."  Pager. 
Hardin,  8  B.  Mon.  672.  In  Com.  v.  Jones,  10 
Bush,  735,  the  same  court,  referring  to  the 
provision  in  the  Constitution  of  Kentucky 
depriving  any  person  who  fought  a  duel  of 
the  right  to  hold  an  office,  said :  It  "is,  in  ef- 
fect, to  dispossess  him  of  a  right  which  the 
Supreme  Court  of  the  United  States  terms 
'inalienable'  ( [Cummings  v.  Uissouri],  4 
Wall.  321,  18  L.  ed.  362),  to  Uke  from  him 
'rights,  privileges,  and  immunities'  to  which 
he  had  been  entitled,  .  .  .  and  to  strip 
him  of  one  of  the  highest  and  most  valued  at- 
tributes of  citizenship.  .  .  .  The  word 
'deprived'  is  used  in  this  section  in  the  same 
sense  iu  which  it  is  used  in  section  12  of  the 
Bill  of  Rights  and  in  the  5th  Article  of 
Amendment  to  the  Federal  Constitution." 

When  the  14th  Amendment  forbade  any 
state  from  depriving  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
I  had  supposed  that  the  intention  of  the  peo- 
ple of  the  United  States  was  to  prevent  the 
deprivation  of  any  legal  right  in  violation  of 
the  fundamental  guarantees  inhering  in  due 
process  of  law.  The  prohibitions  of  that 
Amendment,  as  we  have  often  said,  apply  to 
all  the  instrumentalities  of  the  state,  to  its 
legislative,  executive,  and  judicial  authori- 
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therefore  it  has  become  a  settled 
in  the  constitutional  jurisprudence 
>vintry  that  "whoever  by  virtue  of 
«ition  under  a  state  government  de- 
lother  of  property,  life,  or  liberty 
lue  process  of  law,  or  denies  or  takes 

equal  protection  of  the  laws,  vio- 

oonstitutional  'inhibition;  and  as 
a  the  name  and  for  the  state,  and 
1  with  the  state's  power,  his  act  is 
he  Bta/te.  This  must  be  so,  or  [as 
oft«n  said]  the  constitutional  pro- 
has  no  meaning.  Then  the  state 
led  one  of  its  agents  with  power  to 

to  evade  it."  Ex  parte  Virginia, 
.  330,  26  L.  ed.  676;  Chicago,  B.  d 
.  V.  Chicago,  166  U.  8.  226,  41  L.  ed. 
3up.  Ct.  Rep.  581;  8coit  v.  MoNeaX, 
.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep. 
iluding  to  a  contention  that  the 
.  railroad  company — ^which  invoked 
1  Amendment  for  the  protection  of 
erty,  had  the  benefit  of  due  process 
1  the  proceedings  against  it,  became 
lue  notice  of  those  proceedings  and 
aitted  to  appear  and  make  defense, 
rt  has  also  said :  "But  a  state  ma  v 
iny  of  its  agencies,  disregard  the  pro- 
8  of  the  14th  Amendment  Its  ju- 
ithorities  may  keep  within  the  letter 
^tttte  prescribing  forms  of  procedure 
ourts  and  give  the  parties  interested 
est  opportunity  to  be  heard,  and  yet 
b  be  uiat  its  final  action  would  be  in- 
nt  with  that  Amendments  In  deter- 
what  is  due  process  of  law  r^^rd 
!  had  to  substance,  and  not  to  form." 
I,  B.  i  Q.  R.  Co.  V.  Chicago,  166  U. 
41  L.  ed.  979,  17  Sup.  Ct.  Rep.  681. 
in  another  case:  "Though  the  law 
3  fair  on  its  face  and  impartial  in  ap- 
se, yet  if  it  is  applied  and  adminis- 
y  public  authority  with  an  evil  eye 
I  unequal  hand  ...  it  is  still 
the  prohibition  of  the  Constitution." 
o  V.  Hopkins,  118  U.  S.  373,  30  L.  ed. 
3up.  Ct  Rep.  1064.  See  also  Bender- 
fete  Tork,  92  U.  S.  259,  suh  nom.  Ben- 
V.  Wiokham,  23  L.  ed.  543 ;  Chy  Lung 
man,  92  U.  S.  275,  23  L.  ed.  650; 
.  Delaware,  103  U.  8.  370,  26  L.  ed. 
oon  Ring  v.  Crowley,  113  U.  8.  703, 
i.  1145,  5  Sup.  Ct.  Rep.  730. 

said  that  the  courts  cannot,  in  any 
}  behind  the  final  action  of  the  legis- 
to  ascertain  whether  that  which  was 
as  consistent  with  rights  claimed  un- 
e  Federal  Constitution.  If  this  be 
en  it  is  in  the  power  of  the  state  legis- 
to  override  the  supreme  law  of  the 
As  long  ago  as  Davidson  v.  New  Or- 
16  U.  S.  97, 102. 24  L.  ed.  616,  618,  this 
speaking  by  Mr.  Justice  Miller,  said: 
.  state  make  anything  due  process  of 
licb,  by  its  own  legislation,  it  chooses 
are  such?  To  afiirm  this  is  to  hold 
le  prohibition  to  the  states  is  of  no 
>r  has  no  application  'where  the  inva- 
'  private  rights  is  effected  tmder  the 
Of  state  legislation."    More  recently 


termine  for  the  people  and  for  the  courts 
that  what  it  enacts  in  the  form  of  law,  or 
what  it  authorizes  its  agents  to  do,  is  con- 
sistent with  the  fundamental  law,  is  in  op- 
position to  the  theory  of  our  institutions. 
The  duty  rests  upon  all  courts.  Federal  and 
state,  when  their  jurisdiction  is  properly  in- 
voked, to  see  to  it  that  no  right  secured  by 
the  supreme  law  of  the  land  is  impaired  or 
destroyed  by  legislation.  The  function  and 
duty  of  the  judiciary  distinguishes  the 
American  system  from  all  other  systems  of 
government.  The  perpetuity  of  our  Institu- 
tions and  the  liberty  which  is  enjoyed  under 
them  depend,  in  no  small  degree,  upon  the 
power  given  the  judiciary  to  declare  null  and 
void  all  legislation  that  is  clearly  repugnant 
to  the  supreme  law  of  the  land."  Smyth  v. 
Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct  Rep.  418. 

I  had  supposed  that  the  principles  an- 
nounced in  the  cases  above  cited  were  firmly 
established  in  the  jurisprudence  of  this 
court,  and  that,  if  applied,  they  would  serve 
to  protect  every  right  that  could  be  broi^ht 
within  judicial  cognizance  against  depriva- 
tion in  violation  of  due  process  of  law. 

It  seems,  however, — if  I  do  not  misappre- 
hend Uie  scope  of  the  decision  now  rendered, 
— that  under  our  system  of  government  the 
right  of  a  person  to  exercise  a  state  office  to 
which  he  has  been  lawfully  chosen  by  popu- 
lar vote  may,  so  far  as  the  Constitution  of 
the  United  States  is  .concerned,  be  taken 
from  him  by  the  arbitrary  action  of  a  state 
legislature,  in  utter  disr^ard  of  the  princi- 
ple that  Anglo-Saxon  freemen  have  for  cen- 
turies deemed  to  be  essential  in  the  require- 
ment of  due  process  of  law — a  principle  re- 
affirmed in  the  Kentucky  Bill  of  Rights, 
which  declares  that  "absolute  and  arbitrary 
power  over  the  lives,  liberty,  and  property  of 
freemen  exists  nowhere  in  a  Republic,  not 
even  in  the  largest  majority."  S  2.  I  can- 
not assent  to  the  interpretation  now  given 
to  the  14th  Amendment. 

Let  us  look  at  the  question  from  another 
standpoint.  The  requirement  of  due  process 
of  law  is  applicable  to  the  United  States  as 
well  as  to  the  states ;  for  the  5th  Amendment 
— which  all  agree  is  a  limitation  on  the  au- 
thority of  Federal  agencies — "declares  that[60S] 
"no  person  shall  ...  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law."  If  Congress  by  some  enactment 
should  attempt,  in  violation  of  due  process 
of  law,  to  deprive  one  of  an  office  held  by  him 
under  the  United  States,  will  not  the  deci- 
sion this  day  rendered  compel  this  court  to 
declare  that'such  office  is  not  property  with- 
in the  meaning  of  the  5th  Amendment,  and 
therefore  the  incumbent  would  be  without 
remedy  unless  he  could  invoke  the  protection 
of  some  other  clause  of  the  Constitution  than 
the  one  in  the  Amendment  relating  to  due 
process  of  law?  Or,  would  the  court  hold 
that  while  a  Federal  office  is  property  within 
the  meaning  of  the  clause  in  the  5th  Amend- 
ment declaring  that  "no  person  shall 


be  deprived  of  life,  liberty,  or  property  with- 
'e  said:  "The  idea  that  any  legisla-  out  due  process  of  law,"  a  state  office  is  not 
tate  or  Federal,  can  conclusively  de-  property  within  the  meaning  of  the  clause  in 
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the  14th  AoieDdment  declaring,  "nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  lawT" 
Can  it  be  that  Congress  may  not  deprive  one 
of  a  Federal  ofBce  without  due  process  of 
law,  but  that  a  siate  may  deprive  one  of  a 
state  office  without  due  process  of  law? 

I  stand  by  the  former  rulings  of  this  court 
in  the  cases  above  cited.  I  am  of  opinion 
that,  equally  with  tangible  property  that 
may  be  bought  and  sold  in  the  market,  an 
office — certainly  one  established  by  the  Con- 
stitution of  a  state,  to  which  office  a  salary 
is  attached,  and  which  cannot  be  abolished 
at  ti^  will  of  the  legislature — is,  in  the  high- 
est sense,  property  of  which  the  incumbent 
cannot  be  deprived  arbitrarily  in  disregard 
of  due  process  of  law;  that  is,  as  this  court 
said  in  Kennard  v.  Louisiana,  in  disregard 
of  the  "rules  and  forms  which  have  been  es- 
tablished for  the  protection  of  private 
rights."  Apart  from  every  other  consider- 
ation, the  right  to  receive  and  enjoy  the  sal- 
ary attached  to  such  an  office  is  a  right  of 
property.  And  a  right  of  property  should 
be  deemed  property,  unless  we  mean  to  play 
with  words,  and  regard  form  rather  than 
substance. 

I  go  farther.  The  liberty  of  which  the 
14th  Amendment  forbids  a  state  from  de- 
priving anyone  without  due  process  of  law 
IS  something  more  than  freedom  from  the  en- 
slavement of  the  body  or  from  physical  re- 
[OOSJstraint.  In  my  judgment  the  'words  "life, 
liberty,  or  property"  in  the  14th  Amendment 
should  be  interpreted  as  embracing  every 
right  that  may  oe  brought  within  judicial 
co^'nizance,  and  therefore  no  right  of  that 
kind  can  bie  taken  in  violation  of  "due  proc- 
ess of  law." 

In  Allgeyer  v.  Louiaiand,  166  U.  S.  578, 
581),  41  L.  ed.  832,  835,  17  Sup.  Ct.  Rep.  427, 
this  court  unanimously  held  that  the  liberty 
mentioned  in 'the  14th  Amendment  "means 
not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  per- 
son, as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties: to  be  free  to  use  them  in  all  lawful 
ways;  to  live  and  work  where  he  will;  to 
earn  his  livelihood  by  any  lawful  calling;  to 
pursiie  any  livelihood  or  avocation,  and  for 
thnt  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary,  and  essen- 
tial to  his  carrying  out  to  a  successful  con- 
clusion the  purposes  above  mentioned." 

Judge  Cooley,  speaking  for  the  supreme 
court  of  Michigan  in  People  em  rel.  he  Roy 
v.  tlurlbut,  24  Alich.  44,  0  Am.  Rep.  103,  aft- 
er obser\-ing  that  some  things  were  too  plain 
to  be  written,  said !  "Mr.  Justice  Story  has 
well  shown  that  constitutional  freedom 
means  something  more  than  liberty  per- 
mitted ;  it  consists  in  the  civil  and  political 
rights  which  are  absolutely  guaranteed,  as- 
sured, and  guarded;  in  one's  liberties,  as  a 
man  and  a  citizen — his  right  to  vote,  hia 
right  to  hold  office,  his  right  to  worship  God 
according  to  the  dictates  of  his  conscience, 
his  equality  with  all  others  who  are  bis  fel- 
low citizens ;  all  these  guarded  and  protected 
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and  not  held  at  the  mercy  and  discretion  of 
any  one  man  or  of  any  popular  majority. 
Story,  Miscellaneous  Writings,  620.  If  these 
are  not  now  t^e  absolute  rights  of  the  people 
of  Michigan,  they  may  be  allowed  more  UIk 
erty  of  action  and  more  privileges,  but  they 
are  little  nearer  to  constitutional  freedom 
than  Europe  was  when  an  imperial  city  sent 
out  consuls  to  govern  it." 

The  doctrine  that  liberty  means  something 
more  than  freedom  from  physical  restraint  is 
well  illustrated  in  Minor  v.  Bappertett,  21 
Wall.  162.  22  L.  ed.  627.  in  which  it  was 
said  that  although  the  right  of  suffrage 
comes  from  the  state,  yet  when  granted  it 
will  be  protected,  and  he  "who  has  it  can 
only  be  deprived  of  it  by  due  process  of  law." 
What  more  directly  involves  the  liberty  of 
the  citizen  than  *to  be  able  to  enter  upon  the[60ift] 
discharge  of  the  duties  of  an  office  to  which 
he  has  been  lawfully  elected  by  his  fellow 
citizens !  What  more  certainly  infringes  up- 
on his  liberty  than  for  the  legislature  of  the 
state,  by  merely  arbitrary  action,  in  viola- 
tion of  the  rules  and  forms  required  by  due 
process  of  law.  to  take  from  him  the  right 
to  discharge  the  public  duties  imposed  upon 
him  by  his  fellow  citizens  in  accordance  with 
lawT  Can  it  be  that  the  right  to  pursue  a 
lawful  calling  is  a  part  of  one's  liberty  se- 
cured by  the  14th  Amendment  against  illeffa) 
deprivation;  and  yet  the  right  to  exercise 
an  office  to  which  one  has  been  elected  and 
into  which  he  bos  been  lawfully  inducted  is 
no  part  of  the  incumbent's  liberty,  and  may 
be  disregarded  by  the  mere  edict  of  a  legis- 
lative body,  sitting  under  a  Constitution 
which  declares  that  absolute  arbitrary  pow- 
er exists  nowhere  in  a  RepublieT  Can  it  bo 
that  the  right  to  vote,  once  given,  cannot,  un- 
der the  14th  Amendment,  M  taken  away  ex- 
cept by  dueprocess  of  law, — and  itwas  sode- 
cided  in  Minor  v.  Happeraett,  21  Wall.  162, 
22  L.  ed.  C27, — and  yet  that  the  right  of  the 
person  voted  for  to  hold  and  exercise  Uie 
functions  of  the  office  to  which  he  was  elected 
can,  without  violating  that  Amendment,  be 
taken  away  without  due  process  of  lawT 
Does  the  liberty  of  an  American  embrace  his 
right  to  vote  without  discrimination  against 
him  on  account  of  race,  color,  or  previous 
condition  of  servitude,  and  yet  not  embrace 
his  right  to  serve  in  a  position  of  public  trust 
to  which  he  has  been  lawfully  called  by  his 
fellow  citizens  who  voted  for  him?  The  lib- 
erty of  which  I  am  speaking  is  that  which 
exists,  and  which  can  exist,  only  under  a  re- 
publican form  of  government.  "The  United 
States,"  the  supreme  law  of  the  land  de- 
clares, "shall  guarantee  to  every  state  in  this 
Union  a  republican  form  of  government." 
And  "the  distinguishing  feature  of  that 
form,"  this  court  has  said,  "is  the  right  of 
the  people  to  choose  their  own  officers  for 
governmental  administration,  and  pass  their 
own  laws  in  virtue  of  the  legislative  power 
reposed  in  representative  bodies,  whose  Int- 
imate acts  may  be  said  to  be  those  of  the 
people  themselves."  Re  Dunoan,  139  U.  8. 
461,  auh  nom.  Duncan  v.  MeCoU,  35  L.  ed. 
224,  11  Sup.  Ct  Rep.  673.  But  of  what 
value  is  that  right  if  the  person  selected  by 
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«  at  the  polla  for  an  ofBoe  provided 
e  Constitution,  and  holding  a  cer- 
>f  election,  may  be  deprived  of  that 
the  arbitrary  action  of  the  legisla- 
eeding  altogether  without  evidence? 
.  that  it  18  competent  for  a  state  to 
or  the  determination  of  contested 
iases  by  the  legislature.  All  that  I 
to  maintain  is  the  proposition  that 
tate  legislature  deals  with  a  matter 
:s  jurisdiction,  and  which  involves 
liberty,  or  property  of  the  citizen, 
.  ignore  the  requirement  of  due  proc- 
V.  What  due  process  of  law  may  re- 
particular  cases  may  not  be  appli- 
other  cases.  The  essential  prin- 
hat  the  state  shall  not  by  any  of  its 
destroy  or  impair  any  right  apper- 
to  life,  liberty,  or  property  in  viola- 
he  principles  upon  which  the  require- 
due  process  of  law  rests.  That  re- 
it  is  "a  restraint  on  the  legislative 
s  on  the  executive  and  judicial  pow- 
e  government."  Den  ew  dem.  Murray 
<een  Land  d  Imp.  Co.  18  How.  272, 
[i.  ed.  372,  374;  Scott  v.  McVeal,  154 
38  L.  ed.  896, 14  Sup.  Ct.  Rep.  1108 ; 
.  B.  i  Q.  R.  Co.  V.  Chicago,  166  U. 
11  L.  ed.  079,  17  Sup.  Ct.  Rep.  581. 
avernment  can  scarcely  be  deemed  to 
"  this  court  has  said,  "where  the 
f  property  are  left  solely  dependent 
e  will  of  a  legislative  body  without 
raint."  Yfilhinson  v.  Leland,  2  Pet. 
I.  ea.  542. 

to  be  regretted  that  it  should  be 
necessary  in  a  case  like  this  to  dc- 
om  the  principles  heretofore  an- 
and  acted  upon  by  this  court, 
ng  into  the  record  before  us,  I  find 
:ion  taken  by  the  body  claiming  to  be 
id  as  the  lawful  legislature  of  Ken- 
4)  was  discreditable  in  the  last  de- 
d  unworthy  of  the  free  people  whom 
>ssed  to  represent.  The  statute  re- 
the  board  of  contest  to  give  "true 
Bt"  on  the  case,  "according  to  the 
i."  And  when  the  statute  further 
1  that  the  decision  of  the  board 
be  reported  to  the  two  houses  "for 
are  action  of  the  general  assembly," 
ch  decision  should  not  be  "final  and 
ive,"  and  that  the  general  assembly 
determine  the  contest,  it  meant,  of 
that  such  determination  should  rest 
le  issues  made  by  the  parties  and  up- 
evidence  adduced  before  the  board  of 
.  If  the  evidence  had  been  before  the 
ure  it  would  have  been  physically  im- 
!  'to  have  examined  it;  for,  as  we  have 
s  final  action  was  taken  immediately 
le  board  of  contest  reported  its  deci- 
Rut,  as  heretofore  stated,  the  evidence 
tlic  board  was  not  transmitted  to  the 
.ure,  nor  were  the  grounds  upon 
the  board  proceeded  disclosed.  Yet 
ly  which  assumed  to  determine  who 
in  elected  governor,  without  having  lie- 
one  particle  of  tiie  proof  taken  upon 
les  made  Dv  the  notice  of  contest,  "ad- 
"  that  Goebel  had  been  legally  elected 
r.  S. 


governor  of  Eentucky.  "So  such  farce  under 
the  guise  of  formal  proceedings  was  ever  en- 
acted in  the  presence  of  a  free  people  who 
take  pride  in  the  fact  that  our  American 
governments  are  governments  of  laws  and 
not  of  men.  That  which  was  done  was  not 
equivalent  to  a  decision  or  judgment  or  de- 
termination by  the  legislature  of  a  matter 
committed  to  it  by  law.  It  should  be  re- 
garded merely  as  an  exercise  of  arbitrary 
power  by  a  given  number  of  men  who  defied 
the  law.  It  is  not  a  pleasant  thing  to  say^ 
but  after  a  thorough  examination  of  the  rec- 
ord a  sense  of  duty  constrains  me  to  say- 
that  the-  declaration  by  that  body  of  men 
that  Goebel  was  legally  elected  ought  not  to 
be  respected  in  any  court  as  a  determination 
of  the  question  in  issue,  but  should  be  re- 
garded only  as  action  t^en  outside  of  law, 
in  utter  contempt  of  the  constitutional  right 
of  freemen  to  select  their  rulers.  They  had 
no  jurisdiction  to  determine  the  contest  for 
governor  ''.xcept  upon  the  evidence  introduced 
before  the  board  of  contest,  and  in  the  ab- 
sence of  such  evidence  they  were  without  au- 
thority to  declare  anything  except  that  Tay- 
lor's right  to  the  office  of  governor,  based 
upon  the  certificate  awarded  him,  had  not 
been  impaired.  Their  determination  of  the 
contest  without  having  the  evidence  before 
them  could  have  no  greater  effect  in  law 
than  if  the  issue  had  been  determined  simply 
by  a  joint  resolution,  without  taking  proof 
or  without  notifying  or  hearing  the  parties 
interested. 

Tt  is  to  be  also  said  that  a  fair  interpreta- 
tion of  the  record  leads  irresistibly  to  the 
conclusion  that  the  body  of  men  referred  to 
were  wholly  indifferent  as  to  the  nature  of 
the  evidence  adduced  before  the  board  of  con- 
test, and  that  there  was  a  fixed  purpose  on 
their  part,  whatever  the  facts  might  be,  to 
•put  Goebel  into  office  and  to  oust  Taylor.  [6071 
Under  the  evidence  in  the  case  no  result  fa- 
vorable to  Goebel  could  have  been  reached  on 
any  ground  upon  which  the  board  of  contest 
or  the  legislature  had  jurisdiction  to  act. 
The  Constitution  of  Kentucky,  as  we  have 
seen,  declares  that  "the  person  Jiaving  the 
highest  number  of  votes  shall  be  governor." 
And  the  statute  provides  that  the  person  re- 
turned having  received  the  highest  number 
of  legal  votes  given  "shall  be  adjudged  to  be 
the  person  elected  and  entitled  to  the  office." 
With  the  Constitution  and  the  statutes  of 
the  state  before  him  when  preparing  his  no- 
tice to  Taylor  of  contest,  Goebel,  it  is  true, 
did  claim  in  very  general  terms  that  he  was 
legally  and  rightfully  elected;  but  he  took 
care  not  to  say — there  is  reason  to  believe 
that  he  purposely  avoided  saying — that  he 
had  received  the  highest  number  of  legal 
votes  case  for  governor.  The  evidence  ven- 
ders it  clear  that  the  declaration  that  he  had 
received  the  highest  number  of  legal  votes 
cast  was  in  total  disregard  of  the  facts — a 
declaration  as  extravagant  as  one  adjudging 
that  white  was  black,  or  that  black  was 
white.  But  such  a  declaration  made  by  the 
body  to  which  the  board  of  contest  reported 
should  not  surprise  anyone  when  it  is  re- 
membered that  it  came  from  those  who  did 
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not  have  before  them  any  of  the  proof  taken 
in  the  case  and  were  willing  to  act  without 
proof.  Those  who  composed  that  body 
seemed  to  have  shut  their  eyes  against  the 
proof  for  fear  that  it  would  compel  them  to 
respect  the  popular  will  as  expressed  at  the 
polls.  Indignant,  as  naturally  they  were 
and  should  have  been,  at  the  assassination 
of  their  leader,  they  proceeded  in  defiance  of 
all  the  forms  of  law  and  in  contempt  of  the 
principles  upon  which  free  governments  rest, 
to  avenge  that  terrible  crime  by  committing 
another  crime,  namely,  the  destruction  by 
arbitrary  methods  of  the  right  of  the  people 
to  choose  their  chief  magistrate.  The  former 
crime,  if  the  offender  be  discovered,  can  be 
punished  as  directed  by  law.  The  latter 
should  not  be  rewarded  by  a  declaration  of 
the  inability  of  the  judiciary  to  protect  pub- 
lic and  private  rights,  and  thereby  the  rights 
of  voters,  against  the  wilful,  arbitrary  action 
of  a  legislative  tribunal  which,  we  must  as- 
,  sume  from  the  record,  deliberately  acted  up- 
on a  contested  election  case  involving  the 
(608]rights  *of  the  people  and  of  their  chosen  rep- 
resentative in  the  o8Ece  of  governor  without 
looking  into  the  evidence  upon  which  alone 
any  lawful  determination  of  the  case  could 
be  made.  The  assassination  of  an  individu- 
al demands  the  severest  punishment  which  it 
is  competent  for  human  laws  in  a  free  land 
to  prescribe.  But  the  overturning  of  the 
public  will,  as  expressed  at  the  ballot  box, 
without  evidence  or  against  evidence,  in  or- 
der to  accomplish  partisan  ends,  is  a  crime 
against  free  government,  and  deserves  the 
execration  of  all  lovers  of  liberty.  Judge 
Burnam,  speaking  for  himself  and  Judge 
Guffy  in  the  court  of  appeals  of  Kentucqr, 
although  compelled,  in  his  view  of  the  law, 
to  hold  the  action  of  the  legislature  to  be 
conclusive,  said:  "It  is  hard  to  imagine  a 
more  flagrant  and  partisan  disregard  of  the 
modes  of  procedure  which  should  govern  a 
judicial  tribunal  in  the  determination  of  a 
great  and  important  issue  than  is  made  man- 
ifest by  the  facts  alleged  and  relied  on  by 
the  coutestees,  and  admitted  by  the  demur- 
rer filed  in  this  action  to  be  true,  and  I  am 
firmly  convinced,  both  from  these  admitted 
facts  and  from  knowledge  of  the  current  his- 
tory of  these  transactions,  that  the  general 
assembly,  in  the  heat  of  anger,  engendered 
by  the  intense  partisan  excitement  which 
was  at  the  time  prevailing,  have  done  two 
faithful,  conscientious,  and  able  public  serv- 
ants an  irreparable  injury  in  depriving  them 
of  the  offices  to  which  they  were  elected  by 
the  people  of  this  commonwealth,  and  a  still 
greater  wrong  has  been  done  a  large  majority 
of  the  electors  of  this  commonwealth,  who 
voted  under  difficult  circumstances  to  elect 
these  gentlemen  to  act  as  their  servants  in 
the  discharge  of  the  duties  of  these  great 
offices."  I  cannot  believe  that  the  judiciary 
is  helpless  in  the  presence  of  such  a  crime. 
The  person  elected,  as  well  as  the  people  who 
elected  him,  have  rights  that  the  courts  may 
protect.  To  say  that  in  such  an  emergency 
the  judiciary  cannot  interfere  is  to  subordi- 
nate right  to  mere  power,  and  to  recognize 
the  legislattire  of  a  state  as  above  the  sn- 
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preme  law  of  the  land.  The  Constitution  of 
Kentucky  expressly  forbids  the  exercise  of 
absolute  and  arbitrary  power  over  the  lives, 
liberty,  or  property  of  freemen.  And  that 
principle  is  at  the  very  foundation  of  the 
government  of  the  Union.  Indeed,  to  sus- 
tain that  principle  our  'fathers  waged  the[609] 
war  for  independence  and  established  the 
Ck)nstitution  of  the  United  States.  Yet  by 
the  decision  this  day  rendered,  no  redress 
can  be  had  in  the  courts  when  a  legislative 
body,  or  one  recognized  as  such  by  the  courts, 
without  due  process  of  law,  by  the  exercise 
of  absolute,  arbitrary  power,  and  without 
evidence,  takes  an  office  having  a  fixed  salary 
attached  thereto  from  one  who  has  been  law- 
fully elected  to  such  office  by  the  voters  of 
the  state  at  a  regular  election.  The  doctrine 
of  legislative  absolutism  is  foreign  to  free 
government  as  it  exists  in  this  country.  The 
cornerstone  of  our  republican  institutions  is 
the  principle  that  the  powers  of  government 
shall,  in  all  vital  particulars,  be  distributed 
among  three  separate  co-ordinate  depart- 
ments, legislative,  executive,  and  judicial. 
And  liberty  regulated  by  law  cannot  be  per- 
manently secured  against  the  assaults  of  pow- 
er or  the  tyranny  of  a  majority,  if  the  ju- 
diciary must  be  silent  when  rights  existing 
independently  of  human  sanction,  or  ac- 
quired under  the  law,  are  at  the  mercy  of 
legislative  action  taken  in  violation  of  due 
process  of  law. 

Other  grounds  are  disclosed  by  the  record 
which  support  the  general  proposition  that 
the  declaration  by  the  body  referred  to,  that 
Goebel  received  the  highest  number  of  l^al 
votes  cast  and  was  entitled  to  the  office  of 
governor,  ought  not  to  be  regarded  as  valid, 
much  less  conclusive,  upon  the  courts.  But 
as  those  grounds  have  not  been  discussed  by 
this  court,  and  as  it  declines  to  determine  the 
case  upon  the  merits  as  disclosed  by  the  evi- 
dence, I  will  not  extend  this  opinion  by  com- 
menting on  them. 

What  has  been  said  in  this  opinion  as  to 
the  contest  for  governor  applies  to  the  con- 
test for  lieutenant  governor. 

I  am  of  opinion  that  the  writ  of  error 
should  not  have  been  dismissed,  and  that  the 
court  should  have  adjudged  that  the  decree 
below  took  from  Taylor  and  Marshall  rights 
protected  by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 


'WnxiAK  S.  Tatior  and  John  lIarahaII,[C10] 
Plffs.  im  Ehrr^ 

V. 

J.  C.  W.  Bbokhak. 

(Bee  8.  C.  Beportar's  ed.  «!«.) 

[No.  604.] 


FN  ERRORto  the  Court  of  Appeals  of  tha 


State  of  Kentucky. 
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At.  Chief  Justice  Fuller  i  These  were 
ts  in  equity  brought  by  Taylor  and  Mar- 
ill  against  Beckham,  and  one  Carter,  as- 
"ting  himself  to  be  the  president  pro  tem- 
re  of  the  senate  of  Kentucky,  with  the 
ht  to  preside  over  thftt  body  though  Mar- 
ill  xrtLB  present,  in  which  complainants 
ftyed  for  injunctions  restraining  defend- 
ts  from  interfering  with  complainants  in 
eir  offices.  These  suits  were  heard  with 
e  case  of  Taylor  t.  Beokham,  just  decided. 
8  U.  S.  548,  ante,  1187,  SiO  Sup.  Ct  Rep. 
>0.  When  the  circuit  court  of  Jefferaon 
78  17.  a. 


county  reached  the  conclusion  that  Beck- 
ham was  entitled  to  the  office  of  governor  and 
entered  judgment  of  ouster,  it  dismissed  the 
suits.  From  the  decrees  appeals  were  taken 
to  the  ooxirt  of  appeals  of  Kentucky,  where 
they  wero  affirmed,  and  thereafter  a  writ  of 
error  from  this  court  was  allowed.  It  re- 
sults from  the  conclusions  announced  in  the 
preceding  case  that  the  virit  of  error  muai 
be  dismiaBed,  and  it  ia  so  ordered. 

Mr,  Justice  MoKemia  concurs  in  the  r»> 
suit 
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|011]*WiuxAH  BoTLE,  Plaintiff    in    Error,    v. 

Babtlbtt  81NCI.AIR.     [No.  402.] 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  Idaho. 

Ur.  William  A.  Maury  for  plaintiff  in  er- 
ror. Mr.  Samuel  B.  Baj/a  for  defendant  in 
error. 

May  H,  1900.  DismisBed  with  ooeta,  on 
the  authority  of  Wales  t.  Whitney,  114  U.  S. 
£64,  29  L.  ed.  277,  6  Sup.  Ct.  Rep.  1050. 


PiH  KWAN,  Petitioner,  v.  United  States. 

[No.  609.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Cireuit  Court  of  Appeals  for 
the  Second  Circuit. 

AprU  SO,  1900.    Granted. 


Pnro  TiK,  Petitioner,   v.    United    States. 

[No.  610.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

April  SO,  1900.    Granted. 


Okrtbai.  Tbust  Cohpant  or  New  Tobk,  Pe- 
titioner, V.  Indiana  &  Lake  Michigan 
Railway  Company  et  al.    [No.  694.] 
Petition  for  a  Writ  of  Certiorari  to   the 

United  States  Circuit  Court  of  Appeals  ior 

the  SeTenth  Circuit. 
Meter*.  A.  L.  Mason,  A.  B.  Joline,  and 

Henry    Crawford    lot    petitioner.    Mesari. 

Lawrenoe  MamBetl,  Jr.,  and  8.   0.  Pickens 

for  respondents. 

April  SO,  1900.      Denied. 


MiORAEi.   CBbien   et   al.,   Executors,  etc.. 

Petitioners,  v.  John  O.  Wheeiock  et  al. 

[No.  688.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

May  U,  1900.    Granted. 


National  Bank  of  Baltikore,  Petitioner, 

V.  BBxrNswioK  Tebminai.  Company  et  al. 

[No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
•the  Fourth  Circuit. 

Messrs.  William  A.  Fisher  and  Alton  M. 
Lane  tor  petitioner.  Mr.  Benry  W.  Wil- 
liams for  respondents. 

May  14,  1900.    Denied. 
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*Guabantee  Company  of  North  AMEBiOA,[6Xt) 
Petitioner,  «.  Mechanics'  Sa vinos  Bank 
&  Tbdst  Company,  STa    [No.  617.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
May  U,  1900.    Granted. 


Sun  Printino  &  Pubushtno  Association, 

Petitioner,      v.     WnxiAK      L.      MooBS. 

[No.  618.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

May  U,  1900.    Granted. 


Mellb  S.  T.   Werner,   Petitioner,  «.  Wnr 

liam  R.  Hearst.     [No.  619.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Roger  M.  Sherman  for  petitioner. 
Mr.  Frederio  D.  MoKenney  for  respondent 

May  14,  1900.    Denied. 


James 


City  of  Lampasas,  Petitioner,  «. 

Talcott.     [No.  591.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Clarence  B.  Miller  for  petitioner.  No 
opposition. 

May  14, 1900.    Denied. 


Mary  B.  Hook,  Petitioner,  v.  Mercanttu 

Trust  Company  of  New  York  et  al.    [No. 

621.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  William  Broxon,  8.  P.  Wheeler, 
and  E.  I'.  Kirby  for  petitioner.  Messrs.  lilu- 
ford  Wilson  and  Philip  Barton  Warren  tor 
respondents. 

May  ei,  1900.    Denied. 


Isabella  Benz,  Petitioner,  «.  Illinois  Cen- 
tral R.mlroad  Company.     [No.  022.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Messrs.  Don  M.  Dickinson  and  T.  B.  Tur- 

Iri/  for  petitioner.     Mr.  J.  M.  Dickinson  for 

respondent 

Jfoy  tl,  1900.    Denied. 
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HOLZAFTKLS    COKPOSITIONS    COMFANT,  LIM- 
ITED, Petitioner,  v.  Rahtjens  American 
Compositions  Company.     [No.  626.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
May  SI,  1900.    Granted. 


Crables  M.  Owen  et  al..  Petitioners,  v.  Et7- 
OENE  E.  Jones,  Receiver,  etc.  [No.  620.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
[613]     'Alesara.  J.  J.  Darlington  and  Charles  A. 

DougUua  for  petitioners.    Mr.  Alew.  0.  King 

for  respondent. 
May  HI,  1900.    Denied. 


Jacob  r.  Smith,  Petitioner,  v.  Andrew  J. 

Packard.     [No.  030.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Metre.  A.  B.  Broicne,  and  Frank  F.  Reed 
for  petitioner.  Mr.  Leroy  D.  Thoman  for 
respondent. 

Majf  SI,  1900.    Denied. 


BOABO  or  COTTNTT  COMMISSIONEBS   Or  THK 

CouNTT  OF   Lake,   Colo.,   Petitioner,  v. 

James  R.  Sotuff.     [No.  632.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeak  for 
the  Eighth  Circuit. 

May  SI,  1900.    Orantcd. 


CiTT  OF  New  York  et  al..  Petitioner!,  v. 

James  C.  E.  D'Esterbe.     [No.  637.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Oeorge  L.  Sterling  for  petitioners. 
Mr.  Benry  B.  B.  Stapler  for  respondent 

May  SI,  1900.    Denied. 


Frank  M.  Dorset,    Petitioner,  v.  Unftbd 

States.     [No.  040.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

ilestra.  J.  if.  Wilson  and  A.  A.  Boehling, 
Jr.,  for  petitioner.  Solicitor  General  Rich- 
ards ioT  respondent. 

May  SI,  1900.    Denied. 


Thomas    Rot,    Master,  etc.,   Petitioner,   v. 

Ships  Waterloo  and  Ulbnalvon.     [No. 

041.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  John  F.  Leuna  and  Borace  h. 
Cheyney  for  petitioner.  Mr.  J.  Rodman 
Paul  for  respondent 

May  SI.  1900.    Denied. 


Thomas    Rot,   Master,  etc.,  Petitioner,  v. 

GiRABd  Point  Storaoe  'Company.     {No.[614j 

042.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  John  F.  Letois  and  Horace  L. 
Cheyney  for  petitioner.  Mr.  John  Hampton 
Barnes  for  respondent. 

May  SI.  1900.    Denied. 


United  States  Repair  &.  Guaranty  Com- 
pany, Petitioner,  v.   AssYsnAN    Asphalt 
Company.     [No.  643.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appealn  for 

the  Seventh  Circuit. 
May  SI,  1900.    Granted. 


National  Bank  or  Cohmkbcx  or  Kansas 

City,  Mo.,  Petitioner,  v.  Edwabo  A.  Hobbs. 

[No.  038.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  Omar- Powell  and  Elifah  Robinson 
for  petitioner.  Messrs.  Charles  E.  Patter- 
son and  Alpheu*  T.  Bulkeley  for  respondent 

May  St,  1900.    Denied. 


NoBTHERN    Assurance   Company,  of  Lon- 
don, England,  Petitioner,  o.  Grand  View 
BuiLDiNo  Association.     [No.  039.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

May  SI,  1900.    Granted. 

1S16 


Sarah  R.  Angle,  Administratrix,  etc.,  et  al.. 
Petitioners,  v.  Chicago,  St.  Paul,  Min- 
neapolis, k  Omaha  Railway  Oomfant 
et  al.    [No.  047.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Messrs.  Milton  I.  Southard,  F.  J.  Lamb, 

and  Burr  W.  Jones  for  petitioners. 

Messrs.  Thomas  Wilson  and  8.  A.  Lynde 

for  respondenta. 

if  ay  SI,  1900.    Denied. 


Lake  Street  Elevated  Railroad  Compant, 

Petitioner,  v.  Fabmers'  Loan  &  Tbust 

Company  et  al.     [No.  648.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Mr.  Clarence  Knight  for  petitioner. 
Messrs.  Berbert  B.  Turner,  William  Burry, 
John  J.  Berrick,  and  Monroe  L.  Willard  for 
respondents. 

Mail  SI,  1900.    Denied. 
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[TED    Statbs,   P«tUion«r,  v.  Akerioan 

TEAICBHIP  lAUSADA,  ETC.      [No.  650.] 

'etition  for  a  Writ  of  Certiorari  to  tHe 
ited  States  Circuit  Court  of  Appeals  for 
Third  CSrcuit 
fay  tl,  1900.  Oranted.  Mr.  Justice  Mo- 
ana  took  no  part  in  the  consideration  or 
ision  of  this  application. 


CT  or  Nbw  Osleahs,  Petitioner,  v.  Aim 

(Vabneb  et  al.     [No.  649.] 

Petition  for  a  Writ  of  Certiorari  to  the 

lited  States  Circuit  Court  of  Appeals  for 

»  Fifth  Circuit. 

Uajf  t8,  1900.    Granted. 


iEwis  J.  Ybaseb,  Petitioner,  «.  tTinTKD 

States.     [No.  6S5.] 

Petition  for  a  Writ  of  Certiorari  to  the 

mrt  of  Appeals  of  the  District  of  Columbia. 

Messrs.  H.  J.  Hay  and  F.  Edward  Uitohell 

T  petitioner.    Bolioitor  Cteneral  Bichards 

r  respondent. 

May  28,  1900.    Denied. 


Taltkb    Bibd,  Petitioner,  v.   Stbfhkr   P. 

Hai^sbt.  •  [No.  636.] 

Petition  for  a  Writ  of  Certiorari  to  the 
'nited  States  Circuit  Court  of  Appeals  for 
ke  Fourth  Circuit 

Mr.  P.  8.  Kirkpatriok  tor  petitiMier.  Mr, 
ohn  W.  Daniel  for  respondent. 

May  i8.  1900.    Denied. 


iHKBioAir   Suoab'  Refinhto  CourAirr,  Pe- 
titioner, V.  United  States.     [No.  683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

7nited  States  Circuit  Court  of  Appeals  for 

he  Second  Circuit. 
May  ta,  1900.    Oranted. 


TENTH  RULE. 

rowirsmp  OF  Oabheld  et  al..  Plaintiffs  in 
Error,  v.  Lewis  A.  RnJCT.     [No.  75.] 
In  Error   to  the   Supreme   Court  of   the 

Jtate  of  Kansas. 
Mr.  W.  Littlefield  for  plaintiffs  in  error. 

So  coungel  for  defendant  in  error. 
Ootober  fH,  1899.    Dismissed  with  costs, 

^Buant  to  the  10th  Rule. 


Geobob  Websteb,  Appellant,  v.  R.  D.  Speck, 

Sheriff,  ete.     [No.  443.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washing- 
ton. 

Mr.  James  Hamilton  Levois  tor  appellant. 
Ko  counsel  opposed. 

January  8,  1900.    Dismissed  with  costs, 
pursnant  to  the  10th  Rule. 
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Township  of  Oabfield,  Pinnet  CoimTT, 
Kansas,  et  al..  Plaintiffs  in  Error  and 
Appellants,  v.  C.  H.  Poiteb  &  Co.     [No. 
111.] 
In  Error  to  and  Appeal  from  the  Circuit 

Court  of  the  United  States  for  the  District 

of  Kansas. 
Mr.  W.  Littlefield  for  plaintiffs  in  error 

and  appellants.    No  counsel  for  defendants 

in  error  and  appellees. 
Janwury  17,  1900.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 


O.  W.  BoTD  et  al..  Appellants,  v.  J.  L.  Sweet, 
County  Treasurer,  et  al.     [No.  133.] 
Appeal  from  the  Supreme  Court  of  tiie  Ter- 
ritory of  Oklahoma. 

JIf  r.  Horace  Speed  for  appellants.  Messrs. 
Harper  8.  Cunningham,  Charles  Diok,  and 
F.  0.  Bryan  for  appellees. 

January  29,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Bessie  Babnett,  Appellant,  v.  Joseph  Bab- 

nett.     [No.  144.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

Messrs.  F.  W.  Clancy  and  Thomas  A.  Fin- 
ical for  appellant.  Mr.  W.  B.  Childers  tor 
appellee. 

January  31,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rula 


Johanna  Quibk,  Appellant,  «.  Wiluah  W. 

Liebebt.     [No.  146.] 

Appeal  from  the  Court  of  Appeals  of  the 
Dis^ict  of  Columbia. 

Messrs.  Robert  Andrews  and  J.  Miller  Ken- 
yon  for  appellant.  Messrs.  F.  L.  Williams, 
James  8.  Edwards,  and  Joh  Barnard  far  ap- 
pellee. 

February  1,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Bbnjaicin  Lombabd,  Jb.,  Plaintiff  in  Error, 
V.  B.  F.  McMnxAN  et  al.     [No.  147.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Wisconsin. 
Jfr.  Louis  A.  Pradt  tor  plaintiff  in  error. 

Messrs.  T.  C.  Ryan,  M.  A.  Hurley,  and  W.  H. 

Mylrea  for  defendants  in  error. 
February  1,  1900.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 


Waples  Platteb  Co.  et  al.,  Plaintiffs  in  Er- 
ror, V.  C.  W.  Tubneb.     [No.  151.] 
In   Error  -  to   the   United   States   Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  Arthur  O.  Moseley  for  plaintiffs  in  er- 
ror. Jfr.  Wm.  T.  Hutckings  for  defendant 
in  error. 

February  1,  1900.  Dismissed  with  CMta, 
pursuant  to  the  10th  Rale. 
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O.  Ik  BoTD  et   al.,  Appellanta,  v.   United 

States.    [No.  161.] 

Appeal  from  the  United  States  Circuit 
Conrt  of  Appeals  for  the  Fourth  Circuit. 

Mr.  B.  R.  MoHahon  for  appellants.  The 
Attorney  General  for  appellee. 

February  t,  1900.  Dismissed,  pursuant  to 
the  10th  Rule. 


Airinx  R.  Kean,  Plaintilf  in  Error,  v,  Ed- 

WABD  RoBT  et  al.      [No.  98.] 

In  Error  to  the  Supreme  Court  of  the  State 
-•f  Indiana. 

Mr.  William  P.  FenneU  for  plaintiff  in  er- 
ror. Meaart.  Edieard  Rohy,  W.  B.  H.  Mil- 
ier,  and  J.  B.  Elam  for  defendants  in  error. 

February  18, 1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


VBed  Mn.T.EB  Brewiko  Compast,  Plaintilf 

in  Error,  v.  W.  M.  Stbvews  et  <U.    [No. 

173.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  Benry  J.  Taylor  for  plaintiff  in  error. 
No  counsel  for  defendants  in  error. 

March  t,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


WiixiAK    Pelzeb,    Petitioner,   v.   Hobn   ft 

BKannen      Manufactdbino      Compant. 

[No.  196.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Uir- 
«uit. 

Mr.  Richard  N.  Dyer  for  petitioner.  Mr. 
Sector  T.  Fenton  for  respondent. 

March  H,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


J.  H.  Hampson,  AppeUant,  v.  Fbark  Dt- 

BART.     [No.  206.] 

Appeal  from  the  Supreme  Court  of  the 
Territonr  of  Arizona. 

Mr.  W.  B.  Bamea  for  appellant.  No  coun- 
sel for  appellee. 

March  19,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


A.  H.  Bishop,  etc..  Appellant,  v.  Exceiaiob 
Needle  Compant  et  al.     [No.  221.] 
Appeal   from   the   United   States   Circuit 

Court  of  Appeals  for  the  Seventh  Circuit. 
Mr.  Joaeph  T.  Qrajf  for  appellant.  Meaart. 

J.  M.   Floieer,  F.   ■/.  Smith,  and   Barriaon 

Muagrave  for  appellees. 
March  21,  1900.    Dismissed   with   costs, 

pursuant  to  the  10th  Rule. 


J.  W.  GooDSON,  AppeUant,  v.  J.  S.  Ralet  et 

al.     [No.  224.] 

Appeal  from  the  District  Court  of  the 
United  Stater  for  the  Southern  District  of 
Georgia. 

Mr.  Clifford  Anderaon  for  appellant.  No 
counsel  for  appellees. 

March  22,    1900.    Dismissed   with   costs, 
pursuant  to  the  10th  Rule. 
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Joseph  B.  Glenn  et  al.,  Appellanta,  «.  Cboo- 

TAW  Nation.     [No.  22«.] 

Appeal  from  the  United  States  Oonrt  ia 
the  Indian  Territory. 

Meaara.  Yancey  Lewia,  W.  W.  Dudley,  and 
L.  T.  Miohener  tat  appellants.  No  counsel 
for  appellee. 

March  it,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Hazen  S.  Pinobee,  .  Plaintiff  in  Error,  v, 

MiOHioAN  Central  Railboas  Cohpant. 

[No.  230.] 

In  Error  to  the  Supreme  Court  of  the  Stats 
of  Michigan. 

Mr.  Fred  A.  Maynard  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

March  iS,  1900.  Dismissed  with  oost% 
pursuant  to  the  10th  Rule. 


Glenn  Tuckeb  et  al.,  AppeUant*,  v.  Choo- 

TAw  Nation.    [No.  231.] 

Appeal  from  the  United  States  Court  is 
the  Indian  Territory. 

Mr.  J.  0.  Bodgea  tot  appellants.  No  coun- 
sel for  appellee. 

March  is,  1900.  Dismissed  with  costs, 
pursuant  to  the  lOth  Rule. 


Blanche  I.  Habbison  et  al..  Plaintiff  a  in 

Error,    v.    Fbankun    J.    Mobton.     [No. 

223.) 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

Mr.  R.  B.  Spencer  for  plaintiffs  in  error. 
Mr.  Edgar  B.  Oana  tor  defendant  in  error. 

April  16,  1900.  Dismissed  with  costs, 
pursuant  to  the  lOth  Rule. 


Jakes  C.  Bebbthill  et  al.,  Appellanta,  v. 

Muskogee  Nation.    [No.  252.] 

Appeal  from  the  United  States  Court  in 
the  Indian  Territory. 

Mr.  Oeorge  P.  M.  Turner  for  appellants. 
No  counsel  for  appellee. 

April  n,  1900.  Dismissed  with  costs, 
pursuant  to  the  lOth  Rule. 


MissouBi,  Kansas,  &  Texas  Railway  Com- 
pany, Plaintiff  in  Error,  v.  Iba  Stein- 
BEBCEB.     [No.  254.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

ileasra.  Jamea  Bagerman  and  T.  N.  Sedg- 
wick for  plaintiff  in  error.  No  counsel  for 
defendant  in  error. 

April  n,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Rachel   Oabdiner   et   al.,   Appellanta,  «. 

Creek  Nation.     [No.  282.] 

Appeal  from  the  United  States  Court  in 
the  Indian  Territory. 

Mr.  Sapoleon  B.  Maxoey  for  appellants. 
No  counsel  for  appellee. 

April    27,    1900.    Dismissed    with    costs, 
pursuant  to  the  10th  Rule. 
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JbHR   A.    GoBOON,   AppetUmt,   v.   Uniteu 

States.    [No.  26.] 

Ai^wal  from  the  Oourt  of  Olaima. 

Mea*ra.  John  Paul  Jone*  and  F.  P.  DetMe* 
for  appellant.  Tlte  Attorney  Oenenil  for  ap- 
pellee. 

Octohtr  11, 1899.  Dismissed,  pursuant  to 
the  19th  Rule. 

TWENTY-EIGHTH  RULE. 

OwBOK  Deer  nr  Water,  Appellant,  «.  Lao 
E.  BEinnRT,  IT.  S.  Marshal.     [No.  169.] 
Appeal  from  the  United  States  Court  in 
the  Indian  Territory. 

Heaara.  Wm.  T.  Butohinga,  Wm.  P.  Thomp- 
son, and  Ycmoey  Lewia  for  appellant.  Bo- 
Ueitor  Oeneral  Bioharda  for  appellee. 

June  it,  1899.  Dismissed,  pursuant  to 
the  28th  Rule. 


laSCEULANEOUS. 

Br.  Louis,  Alton,  k  SPKinonELD  R.  Oo.  et 

at.,  Plaintiff  a  in  Error,  v.  Seth  F.  Chews 

€*  aX.    [No.  321.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Ur.  Blmeioua  Smith  for  plaintiffs  in  error. 
Mr,  Frederic  D.  MoKenney  for  defendants  in 
error. 

June  t,  1899.    Docketed  and  dismissed. 


Babk    "Lorenzo"  and    Cargo    v.  United 

States.     [Ho.  323.] 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ad  States  for  the  Southern  District  of  Flor- 
ida. 

No  counsel  for  appellant.    The  Attorney 
General  for  appellee. 
*  June  6,  1899.    Docketed  and  dismissed. 


United  States,  Appellant,  v.  Thomas  B. 

Catron  et  al.    [No.  34.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

The  Attorney  Oeneral  for  appellant  Mr. 
T.  B.  Catron  for  appellees. 

Oetoher  10, 1899.  Dismissed,  per  stipula- 
tion, on  motion  of  A««M{ani  Attorney  Gen- 
eral Boyt  for  the  appellant. 


Andrrw  B.  Baird  et  al..  Appellanta,  v.  Unit- 
ed States.     [No.  418.] 
Appea*.  from  the  Court  of  Private  Land 
Claims. 

No  counsel  for  appellants.  The  Attorney 
Oeneral  tor  appellee. 

October  10,  1899.  Docketed  and  dis- 
missed, on  motion  of  Assistant  Attorney 
General  Hoyt  for  the  appellee. 

Harper    S.    Cunrinobau,    Appellant,    «. 

United  States  National  Bank  et  al. 

[No.  154.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

ifr.  Harper  8.  Cunningham  for  appellant. 
Mr.  Horace  Speed  for  appellees. 

October  11,  1899.    Dismissed  with  costs, 
on  motion  of  the  appellant. 
178  V.  a. 


SncoN  F.  llAOKix,  AppeKont,  v.  Brioktaed 
Gold  Mining  Cohpant  et  al.  [No.  416.] 
Appeal  from  the  Circuit  Court  of  the  Uni^ 

ed  States  for  the  District  of  Utah. 

Mr.  A.  T.  Behroeder  for  appellant.    Jfr. 

B.  M.  Btookalager  for  appellees. 
October  SO,  1899.    Dismissed,  each  party 

to  pay  its  own  costs,  on  motion  of  Jfr.  8.  M. 

Btookalager  tot  the  appellees. 


Robert   L.    Tatlob  et  al..  Appellants,   «. 

NAsnvnxx,  Chattanooga,  &  St.  Louis 

Railway.    [No.  179.] 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of  Tennes- 
see. 

Measra.  O.  W.  Piekle  and  Wm.  L.  Oratn- 
bury  for  appellants.  Mr.  J.  M.  Didkiinaon 
for  appellee. 

Ootober  SO,  1899.  Dismissed,  per  stipula- 
tion, on  motion  of  Jfr.  J.  M.  Du>kinao»  for 
the  appellee. 


Datton  Traction    Cokpant,  Plaintiff  in 
Error,  v.  Amy  R.  Campbell.     [No.  129.] 
In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 
Mr.  E.  W.  Kittredge  for  plaintiff  in  error. 
Jfr.  CAarlee  W.  Baker  lor  defendant  in  error. 
November  1, 1899.    Dismissed  with  eosts, 
on  motion  of  counsel  for  plaintiff  in  error. 


Thomas  O.  Hardie  et   al..  Appellants,  «. 

Equitable    SBOURmES   Company.    [No. 

163.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

ifr.  8.  B.  Ooehritt  for  appellants.  No 
counsel  for  appellee. 

November  10, 1899.  Dismissed  with  costs, 
on  the  authority  of  counsel  for  the  appel- 
lants. 


Patrick  Cahill  et  aX.,  Plaintiffa  in  Error, 
V.  C.  H.  Benson  et  al.     [No.  112.] 
In  Error  to  the  Court  of  Civil  Appeals  of 
the  Fifth  Supreme  Judicial  District  of  the 
State  of  Texas. 

Ur.  F.  M.  Btheridge  for  plaintiffs  in  error. 
No  counsel  for  defendants  in  error. 

December  4,  1899.  Dismissed  with  costs, 
on  authority  of  counsel  lor  plaintiffs  in  er- 
ror. 


John  A.  Post  et  al.,  Plaintiffa  in  Error,  t. 

Southern  Railway  Company.  [No.  358.] 

In  Error  to  the  Supreme  Court  Of  the  iState 
of  Tennessee. 

Ur.  Wm.  H.  Carroll  tot  plaintiffs  in  error. 
No  counsel  for  defendant  in  error. 

December  4,  1899.  Dismissed  with  costs, 
on  authority  of  counsel  for  plaintiffs  in  er- 
ror. 
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SuPREHx  C!ouBT  or  THx  Unitkd  States. 


Oct.  TsBii, 


LooANSPOBT  &  Wabash  Vallet  Oas  Cou- 

rAKT,  Appellant,  v.  Cm  of  Pebu.     [No. 

175.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana. 

Mr.  Ferd.  Winter  for  appellant.  Mr.  W. 
B.  B.  Miller  for  appellee. 

Deoemher  11,  1899.  Decree  reversed,  at 
the  cost  of  the  appellant,  and  cause  re- 
manded for  further  proceedings,  per  stipu- 
lation of  counsel,  on  motion  of  Mr.  W.  B.  B. 
Miller  for  the  appellee. 


Chicago  ft  Eastern  Illinois  Railboad 
CoMPAMT,  Plaintiff  in  Error,  v.  State  of 
INDIANA  ex  rel.  Wiixiaic  A.  Kstcham, 
Attorney  General.  [No.  437.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Indiana. 

Mr.  W.  B.  Lyford  for  plaintiff  in  error. 
Mr.  W.  L.  Taylor  for  defendant  in  error. 

Jamuxry  8,  1900.    Dismissed,  per  stipula- 
tion of  counsel. 


Helen  Douglass,  Appellant,  «.  Lewis  H. 

Douglas  et  al.     [No.  S9.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Meaara.  B.  F.  Leighton,  Qeorge  France* 
WiUiam*,  and  W.  B.  U.  Bart  for  appellant 
Ueaara.  John  Sidout,  E.  B.  Thomaa,  and  B. 
M.  Betclett  for  appellees. 

January  8,  1900.  Dismissed  with  costs, 
per  stipulation  of  counsel,  on  motion  of  Mr. 
B,  F.  Leighton  for  the  appellant. 


Nanot  B.  Habgbovb  ei  al..  Appellant!,  «. 

Chebokee  Nation.     [No.  239.] 

Appeal  from  the  United  States  Court  is 
the  Indian  Territory. 

Mr.  Beber  J.  May  for  appellants.  No 
counsel  for  appellee. 

January  15,  1900.  Dismissed  with  costs, 
on  motion  of  Mr.  Beher  J.  May  for  the  ap- 
pellants. 

Thouas  L.  Clinkxnbeabo  et  al.,  Appellanta, 
V.  Chkboksb  Nation.     [No.  240.] 
Appeal  from  the  United  States  Court  in 
the  Indian  Territory. 

Mr.  Beher  J.  May  for  appellants.  No 
counsel  for  appellee. 

January  lo,  1000.  Dismissed  with  costs, 
on  motion  of  Mr.  Beber  J.  May  for  the  ap- 
pellants. 


BOABD    OF    SUFEBVISOBS    OF    PbESQUS    ISU 

County,  Plaintiff  in  Error,  v.  William  J. 

Ashley.     [No.  197.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

Mr.  Benry  M.  Duffield  for  plaintiff  in  er- 
ror. Mr.  C.  B.  Warner  for  defendant  in  «• 
ror. 

January  17,  1900.  Dismissed,  per  stipul*- 
tion. 
1220 


S.  Duffield  Mitchell,  Trustee,  etc.,  Plain- 
tiff in  Error,  v.  J.  McD.  ScoTT,  Bankrupt. 
[No.  236.] 
In  Error  to  the  District  Court  of  the 

United  States  for  the  Western  District  of 

Pennsylvania. 
Mr.  Thonuia  Patterson  and  8.  D.  Mitchell 

for  plaintiff  in  error.     No  counsel  for  de- 
fendant iu  error. 
.Tatmary  it,  1900.    Dismissed  with  costs, 

on  authority  of  counsel  for  the  plaintiff  in 

error. 


S.  R.  Phelps  et  al.,  Plaintiffs  in  Error,  «. 

S.  J.  Johnson,  as  Administrator,  etc.,  et 

al.     [No.  102.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Arlcansas. 

Meaara.  John  P.  Kellaa  and  J.  B.  Ralston 
for  plaintiffs  in  error.  Meaara.  V.  M.  Roae 
and  Q.  B.  Roae  for  defendants  in  error. 

January  26,  1900.  Dismissed  with  costs, 
on  the  authority  of  counsel  for  the  plaintiffs 
in  error. 


BoBKBT  Bbboeb,  Appellant,  v.  James  Pease, 

Sheriff,  etc     [No.  118.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Mr.  Levy  Mayer  for  appellant  CAarles 
8.  Dcneen  for  appellee. 

January  29,  1900.  Order  affirmed  with 
costs,  on  the  authori^  of  lilarkuson  v.  Bou- 
cher, 175  U.  S.  184,  ante,  124,  20  Sup.  Ct 
Rep.  70;  Baker  v.  Orice,  109  U.  S.  284,  42  U 
ed.  748,  18  Sup.  Ct  Rep.  323 ;  Tinsley  v.  An- 
derson, 171  U:  S.  101,  43  L.  ed.  91,  18  Sup. 
Ct  Rep.  805,  and  cases  cited. 


JosEPHiNX  Busnett  et  al.  Plaintiff  a  in  Er- 
ror, V.  Commonwealth  of  Massachu- 
setts.    [No.  140.] 

In  Error  to  the  Superior  Court  of  the  State 
of  Massachusetts. 

Meaara.  W.  8.  B.  Bopkina  and  William 
Warren  Vaughan  for  plaintiffs  in  error. 
ifr.  Boaea  M.  Knowlton  for  defendant  in 
error. 

January  SO,  1900.  Dismissed,  per  stipu- 
lation. 


Cbown  Cobk  &,  Seai,  Oohpant  of  Balti- 
MOBE  City,  Plaintiff  in  Error,  v.  John  W. 
Pableit,  City  Collector.     [No.  136.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

ifr.  WiUiam  A.  Fisher  for  plaintiff  in  er- 
ror, ifr.  J.  v.  8.  Findlay  for  defendant  in 
error. 

January  SI,  1900.  Dismissed  with  costs, 
on  authority  of  counsel  for  plaintiff  in  er- 
ror. 
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MmoBASRUM  Casb*. 


C^WKT  Cork  &  Seai.  Company  o»  Baltimorb 

City,  Plaintiff  in  Error,  v.  Statu  of  Maby- 

LAND.     [No.  137.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

Mr.  M'iUiam  A.  Fiaher  for  plaintiff  in  er- 
ror. Mr.  J.  Alexander  Preston  for  defend- 
ant in  error. 

January  Si,  1900.  DiemiBsed  with  costs, 
on  authority  of  counsel  for  the  plaintiff  is 
error. 


Knoxvillb  &    Ohio    Rahboad  Coufant, 

Plaintiif  in  Error,  v.  jAioa  A.  Hakbis, 

Comptroller,  etc     (Ko.  171.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

Mr.  W,  A.  Benderson  for  plaintiff  in  error. 
Mr.  O.  W.  Pickle  for  defendant  in  error. 

February  1,  1900.  Dismissed  with  costs, 
on  tiie  autiiority  of  counsel  for  the  plaintiff 
in  error. 


Union  &  Plantebs'  Bank,  Plaintiff  in  Er- 
ror, V.  City  of  Memphis.     [No.  126.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

Mr.  William  H.  Carroll  for  plaintiff  in  er- 
ror. Mesara.  O.  W.  Metcalf  and  W.  P.  Met- 
ealf  for  defendant  in  error. 

February  S,  1900.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Witliam  P.  Metoalf 
for  the  defendant  in  error. 


Manukla  Vhxaksousa  dx  Mabquez  et  al.. 
Appellants,  v.  TTsited  States.     [No.  521.] 
Appeal  from  the  Court  of  Private  Land 
Claims. 

No  counsel  for  appellants.  The  Attorney 
General  for  appellee. 

Feltruary  B,  1900.  Docketed  and  dis- 
missed, on  motion  of  Solicitor  General 
Bioharda  for  the  appellee. 


Francis  B.  Spenoeb  et  al.,  Appellanta,  v. 

United  States  et  al.     [No.  620.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

No  counsel  for  appellants.  The  Attorney 
Oeneral  for  appellees. 

February  5,  1900.  Docketed  and  dis- 
missed, on  motion  of  Solicitor  Oeneral 
Bioharda  for  the  appellees. 


New  Lincoln  Hotel  Company,  Plaintiff  in 

Error,  v.  P*nn  Mutual  Life  Insubanob 

Company.     [No.  498.] 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

Messrs.  L.  C.  and  O.  L.  Burr  for  plaintiff 
in  error.  Mr.  C.  S.  Montgomery  for  defend- 
ant in  error. 

March  S,  1900.  Dismissed  with  costs,  pet 
stipulation. 


Canal  ft  Claibobne   Railboao   Company, 
FTC.,  et  al..  Plaintiffs  in  Error,  v.  Statb 
OF  Louisiana  et  al.     [No.  186.] 
In  Error   to   the   Supreme  Court  of  the 

State  of  Louisiana. 

Mr.  A.  0.  Bocon  for  plaintiffs  in  error. 

Mr.  J.  J.  McLoughlin  and  S.  h.  QHmwre  tor 

defendants  in  error. 

March  IS,  1900.    Dismissed  with  costs,  on 

motion  of  Mr.  A.  0.  Bacon  for  the  plaintiff* 

in  error. 


Antonio  OmEoo  et  al.,  AppeUanta,  «.  Unit- 
ed States.     [No.  563.] 
Appeal  from  the  Court  of  Private  Land 

Claims. 

The  Attorney   General  for   appellee.     No 

counsel  for  appellants. 
Jforoli  19,  1900.    Docketed  and  dismissed 

on  motion  of  Solicitor  General  Richards  for 

the  appellee. 


Joseph   H.  Oubdle   et   al.,   AppeUanta,  «. 

United  States  et  al.    [No.  564.] 

Appeal  from  the  Court  of  Private  Land 
Claims.  ,  ,  „  „ 

The  Attorney  General  for  appellees.  No 
counsel  for  appellants. 

March  19, 1900.  Docketed  and  dismissed, 
on  motion  of  Solicitor  General  Bichorda  for 
the  appellees. 


Florkncio  Sandoval  et  al.,  AppeUanta,  «. 
United  States.     [No.  666.] 
Appeal  from  the  Court  of  Private  Land 

Claims.  .   ,  „         vr 

The  Attorney  General  for  appellee.    No 

counsel  for  appellants. 
March  19, 1900.    Docketed  and  dismissed, 

on  motion  of  j8oJ«o»«or  General  Bichorda  tot 

the  appellee. 


United  States,  Appellant,  v.  Babtolomb 

Sanchez  et  al.    [No.  100.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

The  Attorney  General  for  appellant.    No 
eounael  for  appellees. 

March  5,  1900.    Dismissed,  on  motion  of 
Solicitor   General   Bioharda   for  the  appel- 
lant. 
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Texas  ft  Paoifio  Railway  Company,  Plain- 
tiff in  Error,  v.  Mattib  Waoley  et  al. 
[No.  265.] 
In  Error  to  the  United   Stetes  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit 
.Veasrs.  John  F.  Dillon,  W.  S.  Pieroe,  and 

D.  D.  Duncan  for  plaintiff  in  error.    No 

counsel  for  defendants  in  error. 

March  19,  1900.    Dismissed  with   costs, 

on  motion  of  Mr.  John  F.  Dillon  for  th* 

plaintiff  in  error. 


Digitized  by 


Google 


SUFREm  OOUBT  or  TBB  UNITED  STATES. 


Oct.  Tbbm, 


LizzTR  MANoarE  et  al..  Plaintiffs  in  Error, 
V.  J.  E.  Herreix  et  at.     [No.  228.] 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 
Mettri.  B.  E.  Davit,  J.  E.  Padgett,  and 

Edwin  Forrett  for  plaintiffs  in  error.    Mr. 

0.  B.  Ballam  for  defendants  in  error. 

April  9,  1900.     Dismissed   with  costs,  on 

antltority  of  counsel  for  plaintiffs  in  error. 


Fbank  a.  Maoowak,  Plaintiff  in  Error,  v. 

Mabt  E.  Maoowan.     [No.  165.] 

Id  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

Mesart.  Henry  W.  Scott,  Joseph  8.  Clark, 
•sd  John  B.  Lamer  for  plaintiff  in  error. 
Mr.  Franeit  C.  Lowthorp  for  defendant  in 
error. 

April  J6,  1900.  Dismissed  with  costs,  on 
motion  of  Mr.  John  B.  Lamer  for  the  plain- 
tiff in  error. 


John  W.  Scuofielo,  Beceiver,  etc.,  et  al., 
Plaintiffa  in  Error,  v.  Tebbitobt  of  New 
Mexico  ew  rel.  American  Vaixet  Cou- 
PAKT.     [No.  315.] 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Mr.  William  B.  Childert  tor  plaintiffs  in 
error.  Measra.  Neill  B.  Field  and  F.  W. 
Olanoy  for  defendant  in  error. 

April  26,  1900.  Dismissed,  on  motion  of 
Jfr.  Neill  B.  Field  tor  the  defendant  in  error. 


New  Yobk,  Pennstltania,  &  Ohio  Rail- 
B0Al>  COMFANY,  Plaintiff  in  Error,  v.  CoK- 

MONWEALl-R        Or       PBNNSTI.VANIA.      [No. 

204.] 

In  Error   to   the   Supreme  Conrt  of   the 
State  of  Pennqrlvania. 
ISSS 


Mr.  Marlin  E.  Ohnated  for  plaintiff  fai 
error.    No  counsel  for  defendant  in  error. 

May  tl,  1900.  Dismissed  with  costs,  oa 
motion  of  Ifr.  Mmrlin  E.  OUnated  for  th* 
plaintiff  in  error. 


Fbeo  a.  Matnard,  Attorney  General  of 
Michigan,  Petitioner,  v.  Obanite  Stats 
Pboviuekt  Association  et  al.  [No. 
610.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit 

Mr.  Fred.  A.  Maynard  for  petitioner.  Mr. 
Mosea  Taggart  tor  respondents. 

May  tl,  1900.  Dismissed  with  costs,  per 
stipulation. 


BuBTON  S.  Babnes  et  al.,  Plaintiffa  in  Error 

and  Appellanta,  v.  J.   W.   Ltnch  et  al. 

[No.  553.] 

In  Error  to  and  Appeal  from  the  Supremo 
Court  of  the  Territory  of  Oklahoma. 

Mr.  John  W.  Bhartel  for  plaintiffs  in  error 
and  appellants.  Messrs.  John  C.  Pollook, 
Charles  Diok,  and  F.  C.  Bryan  for  defendants 
in  error  and  appellees. 

May  21,  1900.  Dismissed  with  costs,  per 
stipulation. 


Fbankun   B.   Hau,  Plaintiff  in  Error,  v. 

Banquc  Viixe  Marie.     [No.  066.] 

In  Error  to  the  Supreme  Court  of  th« 
State  of  Rhode  Island. 

No  counsel  for  plaintiff  in  error.  Jfr. 
William  Fitch  for  defendant  in  error. 

Jfay  28,  1900.  Docketed  and  dismissed 
with  costs,  on  motion  of  Jfr.  William  Fttoft 
for  the  defendant  in  error. 
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APPEIsDIX  L 


^tiprjemje  ^onvt  uf  thz  ItniM  ^tatjes. 


OoTOBKR  Tbbm,  1899. 


ORDER. 


)rdered,  that  an  amendment  be  made  of  rule  31  of  tliia  court,  to  take  effect  at  tb* 
nmencement  of  the  October  term,  1900,  so  that  the  rule,  as  amended,  shall  read  a» 
lows: 

31. 

P'orm  of  printed  records  and  briefs:  All  records,  arguments,  and  briefs,  printed  for 
)  use  of  the  court,  must  be  in  such  form  and  size  that  they  can  be  conveniently  bound 
^ether,  so  as  to  make  an  ordinary  octavo  volume;  and,  as  well  as  all  quotations  con- 
ned therein  and  the  covers  thereof,  must  be  printed  in  clear  type  (never  smaller  than 
lall  pica),  and  on  unglazed  paper. 
Promulgated  Uay  14,  1900, 


APPENDIX  11. 


S^upvtmt  ^onvt  uf  tht  HtxiM  ^tatjes. 


OcTOBBB  Tbbm,  1899. 


ORDER. 


The  reporter  having  represented  that,  owin^  to  the  number  of  decisions  at  the 
■jam,  it  will  be  impracticable  to  put  the  reports  in  one  volume,  it  is  therefore  now  here 
>rd«re(l  that  he  publish  an  additional  volume  in  this  year,  pursuant  to  section  681  of 
the  Xaivised  Statutes. 

tebruan  26'.  Ji)0<l. 
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AiTENDIX  m. 


OoTOBKR  Tbbm,  1899. 


ORDER. 


It  is  now  here  ordered  by  the  court  that  all  the  cases  on  the  dodcet  not  deeidai  i 
All  the  other  business  of  the  term  not  disposea  of  by  the  court,  be,  and  the  ssas  i 
hereby,  continued  until  the  next  term  of  the  court. 

Hay  $8.  1900 
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GENERAL  INDEX 

TO  THB 

FOUR  YOLUMES  CONTAINED  IN  THIS  BOOK, 

175,  176,  177,  178. 
OCTOBER  TERM,   1809. 


ABANDONMENT. 

Of  Action,  see  Action  ob  Suit,  6. 
Of  Policy,  see  Insubanoe,  4,  5. 

ABATEMENT. 

See  Appeal  and  Ehbob,  62. 

ACCORD  AND  SATISFACTION. 

1.  The  rule  that  payment  of  a  less  sum  in 
satisfaction  of  a  larger  sum  is  not  binding 
for  want  of  consideration  applies  only  when 
the  larger  sum  is  liquidated,  and  when  there 
is  no  consideration  whatever  for  the  surren- 
der of  a  part  of  it,  and  the  rule  itself  is 
considered  so  far  with  disfavor  as  to  be  con- 
fined strictly  to  cases  within  it.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Clark,  1099 

2.  The  payment  of  a  specified  sum  con- 
ceded to  be  due  by  including  certain  items 
but  excluding  disputed  items,  on  condition 
that  the  sum  so  paid  shall  be  received  in  full 
satisfaction,  will  be  sustained  as  an  extin- 
guishment of  the  whole  sum,  where  the  ag- 
gregate amount  is  in  dispute.  Id. 

ACC017NT. 

See  Refekenoe. 

ACTION  OB  SUIT. 

Due  Process  in  Bringing  in  Party,  see 

CONSTITtJTIONAL  LiAW,  21. 

Against  Receivers,  see  Receivebs,   10, 
11. 
State,  see  State. 
See  also  Coubts,  7. 

1.  A  proprietor  of  lands  crossed  by  a 
canal  which  the  state  has  contracted  with 
the  Federal  government  to  maintain  cannot 
take  advantage  of  a  default  of  the  state  in 
this  particular,  when  he  was  not  a  party  to 
the  contract.  Walsh  v.  Columbus,  H.  V.  & 
A.  R.  Co.  648 

2.  A  suit  for  an  injunction  against  in- 
fringement of  a  copyright,  in  which  an  ac- 
counting of  profits  IS  asked,  but  in  which  no 
evidence  of  profits  is  offered,  or  any  decree 

L".  S.,  Book  44. 


or  finding  made  concerning  them,  but  in 
which  a  decree  is  made  for  an  injunction 
only,  does  not  constitute  such  an  election  of 
remedy  as  will  preclude  a  subsequent  action 
for  the  recovery  of  damages  for  the  in- 
fringement.   Brady  v.  Daly,  109 

3.  The  fact  that  there  are  no  resident 
mortgagees  in  a  particular  case  does  not 
make  the  question  of  discrimination  between 
nonresident  and  resident  mortgagees  by  a 
statute  merely  an  abstract  or  moot  question, 
so  as  to  preclude  a  decision  against  the  va- 
lidity of  the  statute,  if  it  makes  a  discrimi- 
nation against  nonresident  mortgagees, 
with  respect  to  sharing  in  the  distribution 
of  the  assets  of  an  insolvent  foreign  corpo- 
ration.   Sully  v.  American  Nat.  Bank,    1072 

4.  Shares  of  stock  in  a  Michigan  corpo- 
ration, being  by  the  laws  of  that  state 
deemed  personal  property,  must  be  so  con- 
sidered within  the  meaning  of  the  act  of 
Congress  of  March  3,  1876,  authorizing  an 
order  to  bring  in  absent  defendants  who  are 
not  inhabitants  of  or  found  within  the  dis- 
trict, in  a  suit  to  remove  any  encumbrance 
or  lien  or  cloud  upon  the  title  to  real  or  per- 
sonal property  within  the  district  where 
such  suit  is  brought.  Jellenik  v.  Huron 
Copper  Min.  Co.  047 

5.  An  executor  or  administrator  of  a  de- 
fendant who  dies  after  the  filing  of  a  com- 
plaint, which  is  declared  by  statute  to  con- 
stitute the  commencement  of  the  action,  may 
be  made  a  party  by  scire  facias  under  U.  S. 
Rev.  Stat.  S  956,  although  such  defendant 
died  before  summons  was  served  upon  him, 
especially  if  there  is  another  defendant  in 
the  case,  against  whom  the  cause  of  action 
survives.     Ex  parte  Connaway,  1134 

6.  A  suit  in  a  Federal  court  which  the 
successful'  plaintiff  abandoned  pending  ap- 
peal, in  order  to  bring  a  new  action  in  a 
state  court,  which  was  unsuccessful,  cannot 
be  resuscitated  after  the  lapse  of  sixteen 
years,  for  the  purpose  of  defeating  the  ac- 
tion of  the  state  court,  in  which  the  decree 
of  the  Federal  court  was  not  set  up  aa  a  bar, 
and  which  sustained  a  defense  arising  after 
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the  Federal  decree  was  rendered.    Bryar  t. 
Campbell,  926 

7.  Plaintiff's  failure  to  amend  his  decla- 
ration, for  which,  in  good  faiti^  ho  has  ob- 
tained leave,  with  a  continuance  of  the  case 
by  withdrawing  a  juror,  and  his  failure  to 
pay  the  term  costs  imposed  on  bim  as  a  con- 
dition of  the  amendment  bv  an  order  subse- 
quently made,  when  be  could  no  longer  have 
any  choice  as  to  the  acceptance  of  the  leave 
on  those  conditions, — will  not  justify  the 
dismissal  of  his  action.  Jackson  v.  Em- 
uKKis,  676 

8.  The  dismissal  by  a  circuit  court  of  the 
United  States,  for  want  of  jurisdiction,  of 
a  suit  to  set  aside  a  deed  as  a  cloud  on  title, 
cannot  be  justified  by  the  fact  that  the  mat- 
ter was  res  judicata  or  was  under  control  of 
the  state  court,  since  these  matters  affect 
the  merits  of  the  case,  rather  than  the  juris- 
diction.   Huntington  t.  Laidley,  630 

ADMnnSTRATION. 

See  ExEcirroBS  and  Administrators,  1. 

ADMIBAI<TT. 

Jurisdiction,  see  Courts,  28 ;  Prize,  16- 
19;  Shipping. 

Appeal  in  Case  of.  see  Appeal  and  Er- 
ror, 86,  97. 

ADVAWCEMEirrS. 

See  Wills. 


ADVERSE  CX.AIM. 

See  Courts,  13. 

ADVERSE    POSSESSION. 

The  three  years'  possession  which  may 
be  pleaded  in  bar  to  an  action  for  forcible 
entry  and  detainer  under  Hill's  (Or.)  Code, 
{3524,  does  not  bar  an  action  of  ejectment. 
Malony  v.  Adsit,  163 

AFFIDAVIT. 

An  affidavit  by  an  Indian,  signed  by 
mark,  in  which  he  states  that  others  besides 
himself  are  heirs  of  his  father  and  entitled 
to  share  with  him  in  the  estate,  is  not  con- 
clusive against  his  right  to  be  the  sole  heir, 
when  the  affidavit  was  procured  from  him  by. 
the  Indian  agent,  under  direction  of  the 
Secretary  of  the  Interior,  to  show  who  were 
entitled  to  the  distribution  of  certain  rents, 
and  was  evidently  considered  by  him  when 
he  made  it  as  a  mere  matter  of  form,  with 
which  he  was  obliged  to  comply  in  order  to 
get  any  part  of  the  rent    Jones  ▼.  Meehan, 

49 

ALOAIJJE. 

See  Private  tiAiiD  Claius,  1,  7,  8. 

AUEN8. 

The  wife  and  minor  children  of  a  Chin- 
ese merchant  who  is  domiciled  in  this  coun- 
try may,  under  the  act  of  Congress  of  1884, 
construed  in  connection  with  the  treaty  of 
1880,  enter  the  country  by  reason  of  the 
right  of  the  husband    and    father,  without 

i2«e 


the  certificate  mentioned  in  the  act.    Unite4 
States  V.  Gue  Lim,  644 

AUMomr. 

Appeal  in  Case  of,  see  Appeal  and  Eb- 
B»B.  20. 

AMENDMENTS. 

Of   Constitution,   see   Constitutional 

Law,  1-4. 
Of  Pleadings,   see   Appeal  and  Kbi;or, 

77 ;  Plbaoino.  7. 

ANNEXATION. 

See  Municipal  Corpobations,  1. 

ANTI-TRVST  I.AW. 
APPEAI.  AND  ERROR 

I.  Appellate  Jurisdiction  in  Oeneb- 

AL. 

II.  Jurisdiction. 

a.  Over  Federal  Courts. 

b.  Over    Courts    of   Territory   or 

District  of  Columbia. 

c.  Ot>er  State  Courts. 

III.  Transeer  of  Cause. 

IV.  Record  and  Case  on  Appeal. 

V.  Exceptions;  Mode  of  Raising  Ques- 
tions. 
VI.  Dismissal. 
VII.  Hearing  and  Determination. 

a.  In  General. 

b.  Objeotion*  Waived  or  Cured  Be- 

low. 
e.  DecMtons  on  Facts. 

d.  Discretionary  Rulings. 

e.  What  Errors  Warrant  Reversal. 
VIII.  Judgment  and  Its  Effect. 

See  also  Cases  Certified;  Cebtiobari; 
Courts,  40;  Equitt;  Mandamus,  1,  2; 
Private  Land  Claims,  20. 

I.  Appellate  Jurisdiction  in  Oeneral. 

1.  A  statement  in  an  order  denying  leave 
to  intervene,  that  leave  is  denied,  "not  as 
matter  of  discretion,  but  because  said  peti- 
tions do  not  state  facts  sufficient  to  show 
that  the  petitioners,  or  either  of  them,  have 
a  legal  right  to  intervene,"  does  not  amount 
to  an  adjudication  against  the  rights  as- 
serted in  the  petitions,  as  if  upon  demurrer 
thereto ;  but  the  denial  is  only  an  exercise  of 
usual  discretion  in  passing  upon  the  ri^ht 
of  intervention,  which  is  not  a  final  decision 
for  the  purpose  of  appeal.  Credits  Commu- 
Ution  (>>.  T.  United  States,  782 

II.  JutiiSDionoR. 

a.  Over  Federal  Courts. 

2.  No  pecuniary  limit  upon  the  appellat* 
jurisdiction,  either  of  the  Supreme  Court 
or  of  the  circuit  court  of  appeals,  from  a 
district  or  circuit  court  of  the  United 
States,  is  imposed  by  the  act  of  Congress  of 
March  3,  1801.    The  Paquete  Habana,    320 

3.  A  direct  appeal  from  a  circuit  court 
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Supreme  Court  of  the  United  States, 
s  ground  that  the  jurisdiction  of  the 

0  court  is  in  issue,  may  be  sustained 
the  final  decree  dismissing  a  bill  and 
der  allowing  the  appeal  therefrom,  as 
as  the  distinct  and  contemporaneous 
cate  by  the  court,  show  that  the  only 
on  on  which  the  decree  is  based  is  that 
isdiction.    Huntington  v.  Laidley, 

630 
A  direct  appeal  to  the  Supreme  Court 
i  United  States  from  a  decision  of  a 
t  court  involving  a  constitutional 
cannot  be  taken,  under  the  act  of  Con- 
of  March  3,  1891,  after  the  cause  has 
appealed  to  and  decided  by  the  circuit 
of  appeals,  as  that  act  do^s  not  per- 
Independent  appeals  to  both  courts, 
r  V.  Roberts,  861 

Iso  infra,  66. 

Judgment  of  the  circuit  court  of  ap- 
cannot  be  held  final  on  the  ground  that 
arisdiction  of  the  circuit  court  was  de- 
nt entirely  upon  diverse  citizenship, 
s  the  plaintiff's  declaration  claimed 
the  controversy  turned  on  a  construc- 
of  the  laws  of  the  United  States,  and 
courts  below  dealt  with  the  case  on  that 
nption.     Florida  C.  &  P.  R.  Co.  v.  Bell, 

486 
,  A  question  as  to  the  constitutionality 
state  statute,  first  raised  in  the  assign- 
,  of  errors  in  the  circuit  court  of  ap- 
I,  with  nothing  to  present  it  in  the  cir- 
court,  except  a  general  exception  to  an 
uction  in  favor  of  the  plaintiff's  right 
icover  under  the  statute, — will  not  sus- 
a  writ  of  error  to  the  circuit  court  of 
United  States  from  the  Supreme  Court 
:r  the  act  of  Congress  of  March  3,  1891, 
>.  517,  S  5.  Cincinnati,  H.  &  D.  R.  Co. 
hiebaud,  911 

'.  A  criminal  case  may  be  taken  directly 

1  a  circuit  court  to  the  Supreme  Court 
be  United  States,  under  the  act  of  Con- 
8  of  March  3,  1891  (26  Stat,  at  L.  826, 
>.  517 ) ,  altJiough  it  is  not  a  case  of  con- 
ion  of  a  capital  crime,  where  it  involves 
construction  or  application  of  the  Con- 
ation of  the  United  States.  Motes  v. 
ted  States,  1150 
i.  A  conviction  of  murder,  punishable 
1  death,  is  a  conviction  of  a  capital 
ae,  within  the  meaning  of  the  act  of 
gress  of  March  3,  1891,  as  amended  by 
aot  of  January  20,  1897,  providing  for 
Tit  of  error  to  a  district  court  from  the 
reme  Court  of  the  United  States,  al- 
iigh  the  jury  are  given  the  power  by  the 
of  January  15,  1807,  to  qualify  the  ver- 

;  by  adding  the  words  "without  capital 
iehment,"  and  by  reason  of  their  exer- 
of  that  power  the  punishment  actually 
losed  is  imprisonment  for  life.  Fitzpat- 
:  V.  United  States,  1078 

9.  The  question  whether  or  not  the  Con- 
;ution  of  the  United  States  allows  regu- 
ion«  of  the  Treasury  Department  adopted 
merely  executive  officers  to  be  regarded  as 
'ing  the  force  of  law  is  one  that  involves 


the  construction  or  application  of  the  Con- 
stitution of  the  United  States,  within  the 
meaning  of  the  provision  of  the  act  of  Con- 
gress of  March  3,  1891,  with  respect  to  ap- 
peals to  be  taken  from  the  district  or  cir- 
cuit courts  direct  to  the  Supreme  Court  of 
the  United  States.    Boske  v.  Comingore, 

846 

10.  A  suit  to  review  a  decision  of  the 
board  of  general  appraisers  in  the  matter  of 
the  classification  of  imported  articles  is  one 
"arising  under  the  revenue  laws,"  in  which, 
by  the  judiciary  act  of  March  3,  1891,  the 
decision  of  the  circuit  court  of  appeals  is 
final,  so  that  no  appeal  can  be  taken  to  the 
Supreme  Court.  Anglo-Californian  Bank  v. 
United  States.  64 

11.  Jurisdiction  of  appeals  from  all  final 
sentences  and  decrees  in  prize  cases  may  be 
taken  by  the  Supreme  Court  of  the  United 
States,  without  regard  to  the  amount  in  dis- 
pute and  without  any  certificate  of  the  dis- 
trict judge  as  to  the  importance  of  the  par- 
ticular case.    The  Paquete  Habana,         320 

12.  An  appeal  may  be  allowed  by  an  as- 
sociate justice  of  the  court  of  private  land 
claims  by  virtue  of  §  9  of  the  act  creating 
that  court,  which  provides  for  appeals  in 
the .  same  manner  and  upon  the  same  con- 
ditions as  appeals  from  circuit  courte  of  the 
United  States,  in  which,  by  U.  S.  Rev.  Stat. 
§  999,  any  judge  of  such  court  has  the  power 
to  act.    United  States  v.  Pena,  251 

b.  Over  Courts  of  Territory  or  Distriot  of 
Colvmhia. 

See  also  infra,  69. 

13.  An  appellant  cannot  unlta  the  sepa- 
rate interests  of  appellees  to  make  up  the 
jurisdictional  amount  exceeding  $6,000  for 
the  purpose  of  an  appeal  from  the  District 
of  Columbia,  if  the  appellees  could  not  have 
done  so  in  case  of  recovery  against  them. 
Chamberlin  v.  Browning,  906 

14.  The  separate  and  distinct  claims  of  at- 
tachment creditors  cannot  be  united  for  the 
purpose  of  making  the  jurisdictional  amount 
on  appeal  from  a  judgment  denying  an  in- 
junction to  prevent  the  enforcement  of  their 
claims  against  real  estate,  where  they  dp  not 
jointly  assert  their  claims  or  claim  under  a 
common  right.  Id. 

15.  A  voluntary  settlement  by  a  judgment 
debtor  with  one  of  the  plaintiffs,  and  pay- 
ment to  him,  which  leaves  the  amount  un- 
paid  on  the  judgtnent  less  than  that  which 
IS  necessary  to  give  jurisdiction  to  review 
it,  is  fatal  to  the  right  of  review  of  a  judg- 
ment from  a  territorial  court,  since  the  real 
matter  in  dispute  in  such  case  is  the  balance 
still  remaining  due  on  the  judgment. 
Thorp  V.  Bonnifield,  662 

16.  The  value  of  land,  and  not  simply  the 
value  of  the  right  of  present  possession 
thereof,  is  the  amount  in  controversy  for  the 
purpose  of  an  appeal  to  the  Supreme  Court 
of  the  United  States  from  the  supreme  court 
of  a  territory,  when  the  case  involves  a 
claim  of  right  to  land  of  which  the  naked 
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title    remains    in   the  United  States. 
Bfack  V.  JaclcBon,  801 

17.  The  amount  of  the  estate  which  passes 
by  a  will,  if  that  is  held  valid,  constitutes 
the  matter  in  dispute  on  a  contest  of  the 
will,  without  regard  to  the  amount  of  the 
interest  of  any  one  of  the  contestants,  with- 
in the  meaning  of  the  act  of  Congress  of 
February  9,  1893  (27  Stat,  at  L.  436),  re- 
quiring the  matter  in  dispute  on  appeal  from 
a  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia  to  exceed  the  sum  of 
$5,000.    Overby  v.  Gordon,  741 

18.  A  decision  requiring  a  county  clerk 
to  comply  with  an  order  of  a  territorial 
board  of  equalization  increasing  the  assessed 
valuation  of  the  property  in  the  county  does 
not  involve  any  pecuniary  rights  of  the 
clerk,  where  it  does  not  appear  that  he  is  a 
property  owner  or  taxpayer  of  the  county, 
but  bases  his  resistance  to  the  order  upon 
his  duty  as  an  officer ;  and  therefore  such  de- 
cision IS  not  within  the  jurisdiction  of  the 
United  States  Supreme  Court  on  appeal  from 
or  writ  of  error  to  the  supreme  court  of  the 
territory.    Caffrey  t.  Oklahoma,  799 

19.  A  controversy  as  to  the  continuance 
or  dissolution  of  the  status  or  relation  of 
marriage  cannot  be  reviewed  by  the  Supreme 
Court  of  the  United  States  on  appeal  from 
a  territorial  court,  as  the  matter  is  not  one 
the  value  of  which  can  be  estimated  in 
money.     Simros  v.  Simms,  115 

20.  A  decree  for  alimony  and  coimsel  fees, 
although  in  one  sense  an  incident  to  a  suit 
for  divorce,  if  it  is  a  distinct  and  severable 
final  judgment  for  a  sum  of  money  of  a  suf- 
ficient jurisdictional  amount,  may  be  ap- 
pealed from  the  supreme  court  of  a  territory 
to  the  Supreme  Court  of  the  United  States. 

Id. 
c  Over  State  Oourte. 

See  also  infra,  TV.  and  Y. 

Federal  qneitlona. 

21.  A  proceeding  for  a  mandamus  is  * 
"suit"  within  the  meaning  of  U.  S.  Rev. 
Stat.  {  709,  relating  to  the  jurisdiction  of 
the  United  State*  Supreme  Court  on  writ 
of  error  to  state  courts.  American  Express 
Co.  V.  Maynard  ex  rel.  Moore,  823 

22.  Merely  setting  up  a  general  right  un- 
der a  Federal  statute  does  not  present  a  case 
within  the  first  category  of  cases  specified  in 
U.  S.  Rev.  Stet.  i  709,  of  "an  authority  ex- 
ercised under  the  United  States,"  where  the 
validity  of  the  statute  is  not  in  question. 
Telluride  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.  305 

23.  A  state  court  does  not  render  a  deci- 
sion in  favor  of  the  authority  exercised  un- 
der any  state,  within  the  meaning  of  U.  S. 
Rev.  Stat.  |  709,  where  it  merely  decides  a 
question  as  to  the  jurisdiction  of  a  Federal 
court,  and  where  the  authority  of  the  state 
court  to  decide  this  matter  is  not  drawn  in 
question.  Abbott  v.  National  Bank  of  Com- 
merce, 217 

24.  A  contention  that  a  state  court  de- 
nies to  a  judgment  of  another  state  the  ef- 
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feet  to  which  it  is  entitled  by  U.  S.  Rer. 
Stat.  {  905,  involves  a  Federal  question  for 
the  purpose  of  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Han- 
cock Nat.  Bank  v.  Famum,  619 

25.  A  decision  by  a  court  of  another  state 
that  the  premium  notice  required  by  N.  Y. 
Laws  1892,  chap.  690,  |  92,  in  order  to  jus- 
tify a  forfeiture  for  nonpayment,  is  not  re- 
quired on  the  maturity  of  a  note  given  for 
an  instalment  of  the  premium,  when  this  de- 
cision is  based  on  the  authority  of  a  New 
York  decision,  does  not  deny  full  faith  and 
credit  to  the  statute  so  as  to  give  jurisdic- 
tion to  the  Supreme  Court  of  the  United 
States  on  writ  of  error.  Banholzer  v.  New 
York  Life  Ins.  Co.  1124 

26.  No  Federal  question  is  involved  in  the 
inquiry  whether  a  party  has  been  given  or 
refused  the  benefit  of  the  law  of  estoppel. 
Weyerhaueser  v.  Minnesota,  .">8.'l 

27.  A  decision  by  a  state  court  holding 
that  the  rights  of  parties  who  make  con- 
flicting claims  under  United  States  patents 
are  determined  by  a  contract  which  they 
have  made,  and  also  that  plaintiff's  elaim 
is  defeated  by  estoppel,  does  not  involve  a 
Federal  question  for  review  by  the  Supreme 
Cqurt  of  the  United  States  on  writ  of  error. 
Pittsburgh  &  L.  A.  Iron  Co.  v.  Cleveland 
Iron  Min.  Co.  1065 

28.  The  decision  of  a  state  court  holding 
that  by  reason  of  their  false  assumption  of 
corporate  authority  the  officers,  directors, 
and  shareholders  of  what  purported  to  be  r> 
national  bank,  but  which  never  obtained  le- 
gal authority  to  do  business,  became  liable 
as  partners,  on  the  principle  of  agency,  for 
contracts  entered  into  in  the  name  of  the 
corporation,  does  not  involve  any  Federal 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  but  only  a  question  of  general  law. 
Seeberger  v.  McCormick,  161 

29.  A  claim  that  property  is  taken  with- 
out due  process  of  law  when  condemned  un- 
der a  special  statute  for  the  abolition  of 
grade  crossings,  because  the  act  authorizes 
an  increase  in  the  number  of  tracks,  and  re- 
quires the  city  to  pay  part  of  the  expense, 
in  violation  of  the  state  Constitution,  which 
prohibits  donations  by  a  city  to  a  railroad 
corporation,  raises  a  Federal  question  for 
the  purpose  of  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court.  Wheeler  v.  New  York,  N.  H.  ft  H.  R. 
Co.  1095 

30.  A  decision  by  the  state  court,  that  the 
act  of  Congress  of  May  24,  1828,  granting 
land  to  the  state  of  Ohio  for  the  construc- 
tion of  canals,  did  not  constitute  a  contract 
for  the  perpetual  maintenance  of  such  canals, 
and  that  the  contract  thereby  made  was  not 
impaired  by  Ohio  act  May  18.  1894,  aban- 
doning a  canal  and  leasing  it  to  a  railroad 
company, — raises  a  Federal  question  which 
will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Walsh 
T.  Columbus,  H.  V.  &  A.  R.  Co.  64.S 

31.  The  question  whether  the  right  of  ii 
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railroad  company  to  enter  upon,  take,  and 
U8e  "lands,  streams,  and  materials  of  every 
kind  for  the  complete  operation  of  the  road" 
in  impaired  by  a  statute  and  ordinance  pro- 
hibiting any  encroachment  upon  or  obstruc- 
tion in  the  harbor  of  a  city,  without  permis- 
sion of  the  commissioner  of  public  works, 
may  constitute  a  Federal  question  for  re- 
view by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court.  Il- 
linois C.  R.  Co.  V.  Chicago,  622 

32.  A  suit  to  establish  water  rights  con- 
nected with  lands  included  in  a  grant  from 
the  Mexican  government,  which  rights  are 
claimed  to  be  within  the  protection  of  the 
treaty  with  Mexico,  is  held  to  involve  no 
Federal  c|ue8tion  for  the  purpose  of  giving 
jurisdiction  to  the  Federal  courts.'  Crystal 
Springs  Land  &  W.  Co.  v.  Los  Angeles,    720 

33.  The  mere  fact  that  defendant  in  a  suit 
to  quiet  title  to  a  mining  claim  claims  title 
under  a  location  made  under  the  general 
mining  laws  of  the  United  States  is  not  in 
itself  sufficient  to  raise  a  Federal  question 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  a 
state  court,  where  the  gravamen  of  defend- 
ant's argument  was  not  the  denial  of  any 
right  under  the  mining  laws,  but  the  inva- 
lidity of  the  proceedings  in  a  state  court  un- 
der which  the  plaintiffs  claimed  to  have  ac- 
quired title  by  virtue  of  a  prior  location.  De 
Lamar's  Nevada  Gold  Min.  Co.  v.  Nesbitt, 

872 

34.  A  contention  in  a  state  court,  that 
reputation  is  property  of  which  the  owner 
is  deprived  without  due  process  of  law  by 
a  decision  against  his  right  of  action  for 
libelous  matter  contained  in  a  pleading, 
raises  a  Federal  question  under  U.  S.  Rev. 
Stat.  §  709,  providing  for  writ  of  error  from 
the  Supreme  Court  in  case  of  a  decision 
against  any  constitutional  right,  privilege, 
or  immunity.  Abbott  v.  National  Bank  of 
Commerce,  217 

35.  A  decision  that  words  used  in  a  plead- 
ing in  another  suit  cannot  be  made  the  foun- 
dation of  an  action  for  damages  does  not 
involve  any  question  of  a  Federal  nature  for 
review  on  writ  of  error  to  a  state  court  by 
the  Supreme  Court   of    the   United  States. 

Id. 

36.  The  decision  by  a  state  court,  that  an 
allegation  of  false  and  fraudulent  represen- 
tations implies  a  knowledge  of  their  falsity, 
and  that,  if  an  express  allegation  of  the 
scienter  were  necessary,  the  omission  would 
be  cured  by  the  verdict,  does  not  involve  any 
Federal  question  for  review  by  the  Supreme 
Court  of  the  United  States.  Forsyth  v. 
Vehmeyer,  723 

37.  The  contention  In  a  state  court,  that 
a  contract  for  the  payment  of  gold  coin  is 
invalid,  will  not  be  ground  for  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  when  the  decree  of  the  state  court  is 
for  payment  of  a  certain  amount  in  dollars 
and  cents,  without  specifying  any  particu- 
lar kind  of  money,  and  this  is  affirmed  by 
the  supreme  court  of  the  state  on  the  ground 


that  the  defendants  had  not  been  prejudiced 
by  merely  requiring  them  to  respond  in  law- 
ful money.  Kae  v.  Homestead  Loan  &■  O. 
Co.  398 

38.  The  question  whether  or  not  a  delega- 
tion of  power  has  been  made  to  the  mayor  of 
a  city  by  the  common  council  is  not  a  Fed- 
eral question  for  review  on  writ  of  error  by 
the  Supreme  Court  of  the  United  States  to 
a  state  court.    Gundling  v.  Chicago,        72S 

39.  A  question  as  to  the  construction  to  be 
placed  on  the  act  of  Congress  of  June  13, 
1898,  known  as  the  war  revenue  act,  with 
respect  to  the  right  of  an  express  company 
to  shift  the  burden  of  the  stamp  tax  upon 
shippers,  constitutes  a  Federal  question  for 
the  purpose  of  a  writ  of  error  to  a  state 
court  from  the  Supreme  Court  of  the  United 
States.  American  Express  Co.  t.  Maynard 
ex  rel.  Moore,  823 

40._  A  decision  by  state  tribunals  against 
a  claimant  to  the  office  of  governor  does  not 
deprive  him  of  any  right  to  property  within 
the  meaning  of  U.  S.  Const.  14th  Amend., 
so  as  to  give  jurisdiction  to  the  Supreme 
Court  of  the  United  States  on  writ  of  error. 
Taylor  y.  Beckham,  1187 

41.  The  guaranty  of  a  republican  form  of 
government  to  each  state,  in  U.  S.  Const, 
art.  4,  i  4,  gives  no  jurisdiction  to  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error,  under  U.  S.  Rev.  Stat.  8  709,  to  review 
a  decision  of  the  highest  court  of  a  state 
sustaining  a  determination  of  an  election 
contest  for  the  office  of  governor,  made  by 
the  general  assembly  under  authority  of  the 
state  Constitution,  on  the  ground  that  such 

decision  denies  the  ritrht  of  <>•-•   

choose  their  own  officers,  where  the  legisla* 
tive,  executive,  and  judicial  ucj. 

the  state  are  peacefully  operating  by  the  or- 
derly and  settled  methods  prescribed  by  its 
fundamental  law,  notwithstanding  there  may 
be  difficulties  and  disturbances  arising  from 
the  pendency  and  determination  of  these  con- 
tests. Id. 
Raised  by  stranger. 

42.  A  stranger  to  a  contract  cannot  raise 
the  question  of  its  impairment,  for  the  pur- 
pose of  creating  a  Federal  question  to  give 
jurisdiction  on  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court.  Phinney  v.  Trustees  of  Sheppard  ft 
Knoch  Pratt  Hospital,  720 
Deolaiona  in  favor  of  Federal  right. 

43.  A  decision  of  a  state  court  in  favor  of 
a  right  or  privilege  claimed  by  a  party  un- 
der an  act  of  Congress  will  not  be  reviewed 
in  the  Supreme  Court  of  the  United  States 
at  the  instance  of  the  adverse  party,  who 
made  no  claim  under  that  statute.  De  La- 
mar's Nevada  Gold  Min.  Co.  v.  Nesbitt,  872 

44.  The  decision  of  a  state  court  in  favor 
of  the  jurisdiction  of  a  Federal  court  in  an- 
other action  cannot  be  reviewed  under  U.  S. 
Rev.  Stat.  §  709,  as  a  decision  on  an  author- 
ity exercised  under  the  United  States,  since 
it  is  in  favor  of  such  authority.  Abbott  r. 
National  Bank  of  Commerce,  217 
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45.  Failure  to  raise  a  Federal  question 
until  after  a  case  has  been  finally  decided  in 
the  highest  court  of  a  state  will  preclude  a 
writ  of  error  to  review  that  decision  from 
the  Supreme  Court  of  the  United  States. 
Scudder  v.  Color,  02 

40.  A  question  raised  in  the  supreme  court 
of  a  state,  and  there  decided,  not  on  the 
ground  that  it  was  not  raised  in  the  lower 
court,  but  on  its  merits,  is  not  raised  too 
late  for  the  purpose  of  review  ou  writ  of 
error  from  the  Supreme  Court  of  tlie  United 
States.     Sully  v.  American  Nat.  Bank, 

1072 
Other  Independent  ground. 
See  also  infra,  7»-77. 

47.  A  decision  bv  a  state  court  sustaining 
the  defense  of  lacnes  against  the  assertion 
of  a  right  to  a  mining  claim  after  it  bad 
been  abandoned  for  fourteen  years,  durine 
which  an  apparent  title  bad  been  obtained 
under  a  patent  to  a  probate  judge  for  the 
property  as  part  of  a  town  site, — is  based  on 
a  ground  independent  of  any  Federal  ques- 
tion.   Moran  v.  Horsky,  1038 

III.  Transfeb  ov  Cause. 

48.  The  failure  of  a  clerk  of  the  circuit 
court  of  appeals  to  indorse  a  writ  of  error 
as  flled  cannot  defeat  the  transfer  of  the 
case,  when  the  judge  has  done  all  that  is 
necessary  for  him  to  do,  and  the  party  has 
done  all  that  is  required  of  him.  Mutual 
Life  Ins.  Co.  v.  Phinney.  1088 

40.  The  right  of  appeal  from  the  court  of 
private  land  claims  on  the  part  of  the  Unit- 
ed States  continues  to  exist  under  |  V  of  the 
act  creating  that  court  (20  Stat,  at  L.  8i)8) 
until  six  months  next  after  the  receipt  by 
the  Attorney  General  of  a  statement  of  the 
case  and  the  points  decided.  United  States 
V.  Pena,  261 

60.  The  sufficiency  of  the  reasons  for  the 
delay  of  the  United  States  attorney  in  giv- 
ing a  notice  to  the  Attorney  General  of  a 
judgment  confirming  a  private  land  claim, 
whereby  the  time  for  an  appeal  by  the  Unit- 
ed States  is  extended,  is  shown  by  an  allow- 
ance of  the  appeal  by  a  justice  whose  atten- 
tion was  callea  to  this  question.  Id. 

rV.   RSCORO  AND  CASB  ON   APPBAI,. 

61.  The  certificate  of  the  chief  justice  of 
the  supreme  court  of  a  stete,  stating  that 
a  question  as  to  a  violation  of  the  Federal 
Constitution  was  submitted  to  the  court  and 
decided,  cannot  confer  jurisdiction  upon  the 
Supreme  Court  of  the  United  SUtes  on  writ 
of  error  to  the  sUte  court.  Henkel  v.  Cin- 
cinnati, 720 

62.  A  printed  copy  of  the  transcript  of 
record  from  a  circuit  court,  which  was  print- 
ed under  the  supervision,  direction,  ana  con- 
trol of  the  clerk  of  the  circuit  court  of  ap- 
peals, under  and  pursuant  to  the  rules  of 
that  court,  may  be  used,  without  being  re- 
produced in  manuscript,  by  the  clerk  in  fur- 
nishing a  certified  copy  of  the  record  of  the 
1S30 


case  as  required  by  rule  37  of  the  Supreni.: 
Court  in  case  of  an  application  for  certiorari 
under  the  judiciary  act  of  March  3,  1891, 
{  0.  Toledo,  St.  Louis  &  K.  C.  R.  Co.  ▼. 
Continental  Trust  Co.  442 

63.  A  supplemental  transcript  filed  after 
a  case  was  argued  and  decided  in  the  su- 
preme court  of  a  state,  with  nothing  to  show 
how  it  came  to  be  filed,  when  no  certiorari 
has  been  issued  to  bring  it  up,  or  any  mo- 
tion made  for  leave  to  file  it,  or  any  order 
permitting  it  to  be  filed,  is  a  mere  excres- 
cence on  the  record,  which  cannot  be  consid- 
ered in  the  Supreme  Court  of  the  United 
States.  Telluride  Power  Transmission  Co. 
v.  Rio  Grande  Western  R.  Co.  305 

64.  The  absence  of  the  clerk's  signature 
and  the  seal  of  his  office  from  a  blank  at- 
testation of  a  release  of  part  of  a  judgment, 
which  is  otherwise  duly  executed  according 
to  the  requiremente  of  the  Arizona  Revised 
Statutes,  authorizing  it  to  be  flled  in  the 
Supreme  Court,  will  not  prevent  the  release 
from  being  valid  and  effective.  Simms  v. 
Simms,  11.5 

65.  An  assignment  of  error  is  not  neces- 
sary to  give  the  court  on  appeal  authority 
to  notice  a  plain  error.  United  States  v. 
Tennessee  &  C.  R.  Co.  452 
See  also  infra,  71. 

60.  No  bill  of  exceptions  can  be  deemed 
sufficiently  authenticated  under  U.  S.  Rev. 
Stat.  (  953,  unless  signed  by  the  judge  who 
sat  at  the  trial,  or  by  the  presiding  judge, 
if  more  than  one  sat.    Malony  t.  Adsit,  103 

67.  Counsel  cannot  stipulate  the  corre«t- 
ness  of  a  bill  of  exceptions  not  signed  by  the 
trial  judge.  Id. 

68.  An  omission  in  a  bill  of  exceptions,  of 
the  names  of  witnesses  whom  the  accused 
intended  to  call,  and  of  any  statement  of 
their  testimony  on  a  certain  subject,  cannot 
deprive  him  of  the  benefit  of  his  exception 
to  tlie  wrongful  refusal  of  the  court  to  hear 
any  evidence  whatever  on  that  subject.  Car- 
ter T.  Texas,  83!) 

69.  The  citizenship  of  a  party  who  claims 
that  his  constitutional  rights  as  a  citizen 
have  been  infringed  by  the  decision  of  n 
state  court  sufficiently  appears,  for  the  pur- 
pose of  a  review  by  the  Supreme  Court  of 
the  United  States,  when  he  is  described  in 
the  pleadings  as  a  "resident"  of  a  certain 
state  and  city,  and  no  question  as  to  his  cit- 
izenship seems  to  have  been  made  through- 
out the  litigation.  Sully  v.  American  Nat. 
Bank,  1072 

00.  On  an  appeal  from  a  torritori*!  su- 
preme court  which,  io  addition  to  adopting 
the  facta  found  by  the  trial  court,  made  an 
additional  finding  of  facta,  the  Supreme 
Court  of  the  United  States  may  consider  the 
latter  findings,  as  well  as  the  former,  in  de- 
termining the  question  of  the  sufficiMicy  of 
the  facta  found  to  authorise  the  judgment. 
County  of  Apache  v.  Barth.  878 

01.  Additional  findings  of  facta,  and  not 
mere  ooncluaions  of  law,  are  involved  in  Snd- 
insrs  bv  the   supreme  court   of  a  territory. 
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when  that  court,  after  reciting  that  it  adopts 
the  facta  found  by  the  trial  court  as  the 
statement  of  facts  in  the  cause,  also  finds 
that  the  court  below  did  not  err  in  granting 
judgment  in  favor  of  the  validity  of  county 
warrants,  "notwithstanding  the  verified  an- 
swer" denying  their  execution,  nor  in  refus- 
ing to  enter  judgment,  notwithstanding  the 
lack  of  any  evidence  to  establish  the  gen- 
uineness of  the  warrant  sued  on,  "because 
the  court  finds  that  the  warrants  were  ver- 
ity of  themselves,"  and  that  the  verified  an- 
swer only  put  defendant  in  a  position  to  es- 
tablish the  facts,  set  up,  and  did  not  put 
plaintiff  on  proof  of  their  genuineness, 
wherefore  the  court  finds  as  a  conclusion 
that  the  judgment  should  be  affirmed.      Id. 

y.  ExoEFTiORa;    Mode  or   IUisino  Ques- 
tions. 

62.  The  right  of  trial  bj  jury  upon  the 
question  of  waiver  of  preliminary  examina- 
tion is  not  claimed  as  a  Federal  right  in  a 
state  court  by  a  plea  in  abatement  alleg- 
ing that  the  prosecution  is  in  contravention 
of  the  14th  Amendment,  where  this  evident- 
ly referred  to  prior  paragraphs  which  dealt 
only  with  the  necessity  of  an  indictment  to 
constitute  due  process  of  law.  BoUn  v.  Ne- 
braska, 382 

03.  One  who  actually  appeared  and  made 
a  defense  in  an  action  to  which  he  was  not 
technically  a  party  cannot  contend  that, 
when  he  was  brought  in  by  rule  to  show 
cause  after  the  judgment  was  rendered,  and 
was  condemned  to  pay  it,  he  was  denied  due 
process  of  law  because  all  right  to  defend 
had  been  cut  off  by  the  previous  judgment, 
if  he  offered  no  defense  which  the  court  did 
not  entertain.  Louisville  &,  N.  R.  Co.  v. 
Schmidt,  747 

64.  The  constitutional  objection,  that  a 
sentence  of  an  army  court-martial  imposed 
a  double  punishment  for  the  same  offense, 
can  hardly  be  deemed  to  be  raised  in  a 
United  States  circuit  court,  so  as  to  author- 
ise a  direct  appeal  to  the  Supreme  Court  of 
the  United  States,  by  a  bare  averment  in  a 
petition  for  a  writ  of  habeas  corpus  that, 
petitioner  having  suffered  the  punishment  of 
dismissal  and  of  publication,  his  "imprison- 
ment is  without  authority  of  law,"  and  his 
further  punishment  and  detention  "and  the 
carrying  out  of  said  sentence  is  contrary  to 
law  and  to  the  provision  of  the  Constitution 
of  the  United  SUtes,  and  is  illegal."  Car- 
ter T.  Roberts,  861 

VI.  DiSlIISSAI. 

06.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  circuit  court 
will  be  dismissed,  if  taken  while  a  prior  writ 
of  error  from  a  circuit  court  of  appeals  is 
pending  in  that  court.  Cincinnati,  H.  &■  D. 
R.  Co.  V.  Thiebaud.  911 

See  also  supra,  4. 

66.  On  motion  to  dismiss  or  affirm  a 
decree  by  which  a  bill  was  dismissed  for 
lack    of   jurisdiction,    which    was    not   er- 


ror, there  being  color  for  the  motion  to  dis- 
miss, the  motion  to  affirm  will  he  sustained. 
Bienville  Water  Supply  Co.  v.  Mobile,        92 

67.  The  question  of  the  effect  of  an  order 
remanding  a  cause  from  a  circuit  court  of 
the  United  States  to  a  state  court,  in  which 
the  contention  was  made  that  the  cause  was 
still  pending  in  the  Federal  court,  gives 
color  for  a  motion  to  dismiss  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  the  state  court.    Whitcomb  v.  Smithson, 

303 

68.  An  appeal  from  a  decree  of  a  terri- 
torial court,  which  is  for  more  than  the  ju- 
risdictional amount,  will  not  be  dismissed 
because  the  decree  would  have  been  for  less 
than  the  jurisdictional  amount  if  tht  terri- 
torial court  had  not  erroneously  disregarded 
a  remittitur  or  release  of  part  of  the  recov- 
ery; but  the  decree  will  be  reviewed  only  to 
the  extent  of  affirming  the  validity  of  the 
release  or  remittitur,  and,  as  thus  modified, 
will  be  affirmed.    Simms  v.  Simms,  115 

69.  A  motion  to  dismiss  an  appeal  from 
the  supreme  court  of  a  territory,  on  the 
ground  that  the  amount  in  controversy  is 
insufficient  to  give  jurisdiction,  must  be  de- 
nied where  there  are  affidavits  showing  that 
the  land  in  question  is  of  greater  value  than 
(5,000,  while  the  record  contains  an  order 
made  by  the  supreme  court  of  the  territory 
on  the  application  for  appeal,  stating  that 
more  than  that  amount  was  involved  in  the 
action.    Potts  v.  Hollen,  808 

70.  The  validity  of  a  settlement  and  part 
payment  of  a  judgment,  which  leaves  the 
amount  in  dispute  insufficient  to  sustain  a 
writ  of  error,  cannot  be  contested  by  the  de- 
fendant, so  as  to  prevent  the  dismissal  of  a 
writ  of  error  which  he  has  taken,  when  it 
is  not  questioned  by  either  of  the  judgment 
creditors,  but  is  ratified  by  their  joining  in 
a  motion  to  dismiss.     Thorp  v.  Bonnifleld, 

662 

71.  An  appeal  will  not  be  dismissed  for 
want  of  an  assignment  of  errors,  as  the 
court,  under  rule  21,  par.  4,  may,  at  its  op- 
tion, notice  a  plain  error  not  assigned. 
United  States  v.  Pena,  261 
See  also  supra,  66. 

72.  An  objection  that  an  appeal  in  bank- 
ruptcy was  not  claimed  and  notice  given 
within  the  time  prescribed  by  the  rules  is 
made  too  late  In  the  Supreme  Court  of  the 
United  States,  after  a  lapse  of  sixteen  years, 
where  it  does  not  seem  to  have  been  called 
to  the  attention  of  the  lower  court,  in  which 
a  motion  was  made  to  declare  the  appeal 
deserted.    Bryar  v.  Campbell,  926 

VII.  Heabino  Am)  Dbtebuination. 
a.  In  Chneral. 

73.  A  defendant  who  did  not  take  out  a 
writ  of  error  cannot  be  heard  to  complain 
of  any  adverse  rulings  in  the  court  below, 
on  writ  of  error  tucen  by  the  plaintiff. 
Bolles  V.  Outing  Co.  166 

74.  In  order  to  be  heard  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
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to  a  state  court,  on  a  question  as  to  a  right 
to  share  in  the  distribution  of  a  fund,  the 

Earty  who  seeks  to  raise  the  question  must 
ave  raised  it  in  the  state  court,  and  cannot 
avail  himself  of  the  fact  that  someone  else 
has  raised  it  there,  if  he  has  failed  to  do 
so.  Sully  T.  American  Nat.  Bank,  1072 
76.  A  Federal  question  not  specially  set 
up  or  claimed  in  a  state  court  cannot  be  con- 
sidered on  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  state 
court,  merely  because  another  Federal  ques- 
tion, not  connected  with  it,  was  raised  in 
the  state  court.  Keokuk  &  H.  Bridge  Co.  v. 
Illinois,  299 

76.  The  action  of  a  circuit  court  in  re- 
manding a  cause  to  a  state  court  after  its 
removal  is  not  open  to  revision  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  the  state  court.  Whitcomb  v. 
Smithson,  303 

77.  An  amendment  of  the  pleadings  may 
be  allowed,  even  on  appeal,  if  justice  appears 
to  require  it.    Jones  v.  Meehan,  49 

b.  Objections  Waived  or  Cured  Below. 

78.  An  exception  to  instructions  is  not 
waived  by  subsequently  asking  the  court  to 
repeat  them,  in  connection  with  certain  an- 
swers made  to  questions  propounded  by  the 
jury,  as  this  merely  asks  the  restatement  so 
as  to  qualify  those  answers.  Mutual  Life 
Ins.  Co.  T.  Phinney,  1088 

c.  Deoiaions  on  Faeta. 

79.  Findings  of  fact  by  the  courts  below 
cannot  be  reviewe4  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a 
state  court.  Keokuk  &  H.  Bridge  Co.  v. 
Illinois,  290 

80.  Questions  of  fact  depending  on  the 
evidence  cannot  be  re-examined  by  the  Su- 
preme Court  of  the  United  States  on  appeal 
from  a  territorial  court.    Sinuns  v.  Simms, 

115 
.  81.  The  decision  of  a  jury  as  to  the  fact 
of  the  navigability  of  water  is  not  binding 
upon  the  appellate  court,  so  as  to  preclude 
a  consideration  of  the  instructions  and  defi- 
nitions under  which  the  jury  found  the  ver- 
dict.   Leovy  v.  United  States,  914 

82.  The  question  whetiier  the  judgment 
rendered  was  warranted  by  the  facts  found  is 
open  for  consideration  on  appeal,  where  the 
cause  was  tried  without  a  jury,  after  express 
waiver  of  jury  trial,  and  a  referee  duly  ap- 
pointed by  written  consent,  whose  findings, 
rulings,  and  decisions  were  made  those  of 
the  court.  Chicago,  M.  &,  St  P.  R.  Co.  v. 
aark,  1099 

83.  A  -finding  by  the  court,  that  warrants 
issued  under  and  by  virtue  of  certain  acts 
of  the  legislature  were  issued  with  intention 
to  have  them  circulate  as  money,  is  not  a 
finding  of  fact;  but  is  in  the  nature  of  a 
legal  conclusion,  which  may  be  reviewable 
by  the  Supreme  Court  of  the  United  States. 
Houston  &  T.  C.  R.  Co.  v.  Texas,  673 
1232 


84.  Evidence  cannot  be  weighed  by  the 
Supreme  Court  as  a  matter  of  first  impres- 
sion, in  a  suit  to  enforce  an  order  of  the  In- 
terstate Commerce  Commission,  for  the  pur- 
pose of  ascertaining  whether  it  establishes 
such  substantial  and  material  competition  as 
justified  a  carrier  in  concluding  that  dis- 
similarity of  circumstance  and  condition 
was  brought  about.  Louisville  &,  N.  R.  Co. 
V.  Behlmer.  300 

d.  DiscreiiotMry  Rulings. 

85.  The  allowance  of  interest  in  admiralty 
cases  is  discretionary,  and  not  reviewable  on 
appeal  by  the  Supreme  Court  of  the  United 
States,  except  in  a  very  clear  case.  The  Al- 
bert Ihimois,  751 

e.  What  Errors  Warrant  Reversal. 

86.  Error  in  the  admission  of  evidence  for 
the  prosecution  will  not  require  a  reversal  of 
a  conviction  against  one  who  has  in  fact  said 
under  oath  that  he  is  guilty  of  the  charge 
preferred  against  him.  Motes  v.  United 
States,  1150 

87.  An  instruction  that  officers  had  the 
right  to  use  all  necessary  force  to  arrest  the 
accused,  and  that  he  had  no  right  to  resist, 
is  prejudicial  error  where  the  accused,  who 
was  Uiereupon  convicted  of  murder  com- 
mitted in  resisting  an  arrest,  had  not  been 
guilty  of  any  offense  for  which  the  officers 
had  any  legal  authority  to  make  the  arrest. 
John  Bad  Elk  v.  United  Stotes,  874 

88.  The  Supreme  Court  of  the  United 
States  will  not  reverse  a  decision  of  a  lower 
court,  if  correct  upon  the  merits,  simply  be- 
cause the  lower  court  may  not  have  suffi- 
ciently recognized  the  doctrine  of  comity. 
Mast,  Foos  4  Co.  v.  Stover  Mfg.  Co.        850 

89.  A  judgment  dismissing  a  complaint 
against  an  internal  revenue  collector  to  re- 
cover the  amount  of  a  tax  alleged  to  have 
been  unlawfully  exacted  may  be  reversed  at 
the  cost  of  the  plaintiff  in  error,  although 
the  only  contentions  on  his  part  were  that 
the  statute  under  which  the  tax  was  col- 
lected was  unconstitutional,  while  the  court 
holds  that  it  was  constitutional,  where  it 
appears  that  the  tax  was  computed  at  an 
excessive  amount  by  reason  of  an  erroneous 
construction  of  the  law.    Murdock  v.  Ward, 

1009 

90.  A  judgment  dismissing  an  action  by  a 
legatee  against  the  United  States  to  recover 
an  alleged  illegal  tax  under  the  war  revenue 
act,  where  the  statute  is  held  constitutional, 
but,  on  a  proper  construction  thereof,  is  held 
not  to  justify  the  imposition  of  the  whole 
amount  of  the  tax  that  was  collected, — will 
be  reversed,  although  in  another  action  the 
executor  has  established  his  right  to  recover 
the  illegal  excess  from  the  internal  revenue 
collector,  in  order  that  judgment  of  dismis- 
sal in  the  present  case  may  not  embarrass 
the  plaintiff's  right  to  claim  indemnity  from 
the  executor.     Sherman    v.  United    States. 

lOM 
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Appbal  and  Brrob,  Vlll. — Arrest. 


I.    JXTDOMENT  AND  ITS  EFVEOT. 

ual  division  of  the  court  on  a  mo- 
rehearing  of  a  judgment  of  reversal 
iy  rendered  leaves  that  judgment  in 
id  does  not  result  in  affirming  the 
t  of  the  lower  court.  Carmichael 
e,  672 

decree  of  reversal  for  further  pro- 
is  properly  entered  nunc  pro  tunc 
!  date  of  the  submission  of  the  cause 
ii,  where  one  of  the  parties  has  died 
e  case  was  submitted.    Louisville  & 

0.  V.  Behlmer,  309 
final  decree  dismissing  a  bill  for  an 

on  may  be  directed  by  a  circuit  court 
jals  in  reversing  a  decree  for  a 
iry  injunction,  where  the  bill  is  de- 
equity  upon  its  face,  and  no  supple- 
f  evidence  can  be  offered  which  will 
the   result.      Castner   v.   Coffman, 

1021 

>n  appeal  from  an  order  granting  a 
ary  injunction,  the  court  may  proper- 
r  the  dismissal  of  the  bill  before  the 
if  an  answer  or  the  taking  of  proofs, 
the  bill  is  obviously  devoid  of  equity 
ts  face,  and  its  invalidity  cannot  be 
by  amendment.  Mast,  Foos,  &  Co. 
'er  Mfg.  Co.  856 

A.n  affirmance  of  a  judgment  sustain- 
B  constitutionality  of  the  war  revenue 

June  30,  1898,  when  no  other  ques- 
as  raised  by  the  plaintiff  in  error,  may 
de  without  prejudice  to  his  right  to  re- 

to  so  much  of  the  tax,  if  any,  as  may 
irisen  from  the  wrong  interpretation 
!  statute,  where  the  officers  charged 
its  administration  have  adopted  and 
ed  an  unsound  interpretation  of  the 
,e  by  which  an  excessive  amount  of 
as  imposed.      Fidelity  Ins.  T.  &  S.  D. 

McClain,  998 

The  especial  importance  of  a  full  and 
finding  of  facte  by  the  trial  court  on 
lue  as  to  the  reasonableness  of  a  sched- 
t  maximum  rates  for  a  railroad  corn- 
makes  it  proper  for  the  court  on  ap- 
when  there  is  no  finding  of  the  cost  of 
■  the  business,  to  remand  the  case  with 
uctions  to  refer  the  case  to  some  compe- 
master  to  report  fully  the  facts,  and  to 
•ed  upon  such  report  as  equity  shall  re- 

1,  in  order  that  the  benefit  of  the  serv- 
3i  a  competent  master  and  an  approval 
g  findings  by  the  trial  court  may  be  had 
le  determination  of  the  question.  Chi- 
,  M.  A  St.  P.  R.  Co.  V.  Tompkins,  417 
.  A  question  as  to  the  recoupment  of 
half  the  damages  to  a  cargo  from  a 
ity  of  damages  awarded  to  one  of  the 
sis  in  collision,  if  not  raised  or  passed 
1  on  an  appeal  which  directs  a  decree  for 
nsion  of  the  damages  between  the  vessels 
•h  are  held  to  be  in  fault,  remains  open 
determination  by  the  lower  court  under 
andate  to  enter  a  decree  in  conformity 
he  opinion  on  appeal.  Ex  parte  Union 
imboat  Co.  1084 
>.  Coats  may  be  imposed  on  plaintiff  in 


error  where  a  judgment  is  reversed  for  lack 
of  jurisdiction  of  the  circuit  court,  if  the 
cause  was  removed  into  that  court  at  his  in- 
stance. North  American  Transportation  & 
T.  Co.  T.  Morrison,  1061 

APPORTIONMENT. 

See  Intebnai.  Rbvenux,  2. 

ARBITRATION. 

See  also  Contbacts,  7-10. 

There  is  no  inconsistency  with  the  prin- 
ciples \uderlying  international  arbitration, 
in  providing  for  a  judicial  investigation  of 
fraud  in  obtaining  an  award  from  an  inter- 
national commission,  the  amount  of  which 
has  been  paid  to  the  United  States,  in  ac- 
cordance with  the  award,  for  distribution,  as 
the  purpose  of  the  suit  is  to  enforce  good 
faith  on  the  plirt  of  citizens  who  seek  the  in- 
tervention of  the  government  to  obtain  re- 
dress of  alleged  wrongs  from  another  coun- 
try. La  Abra  Silver  Min.  Co.  v.  United 
States,  223 

ARMT  ANB  NAVT. 

As  to  Bounty  Money,  see  Bounty. 
See  also  Evidence,  2.  ' 

1.  The  terms  of  a  commission  cannot 
change  the  effect  of  the  appointment  of  an 
officer  in  the  navy  as  defined  by  a  statute 
authorizing  it.  Quackenbush  v.  United 
States,  654 

2.  Payments  made  to  a  late  commander 
in  the  navy  after  he  is  lawfully  out  of  the 
service  cannot  be  recovered  back  by  the  gov- 
ernment, but  are  ratified  when  Congress 
subsequently  passes  the  act  for  his  relief, 
providing  for  his  reappointment  to  his  orig- 
inal rank,  but  providing  that  he  shall  re- 
ceive no  pay  except  from  the  date  of  his  re-, 
appointment.  Id. 

3.  The  reappointment  of  a  naval  com- 
mander who  had  been  dismissed  or  suspended 
from  the  service,  under  the  act  of  Congress 
of  February  16,  1897,  suspending  for  his 
benefit  only  the  provisions  as  to  appoint- 
ments in  the  navy,  and  authorizing  the  • 
President  to  appoint  him,  "late  a  commander 
in  the  navy,"  to  the  same  grade  and  rank  as 
of  a  certain  date,  and  to  place  him  on  the 
retired  list  as  of  a  later  date,  but  providing 
"that  he  shall  receive  no  pay  or  emoluments 
except  from  the  date  of  such  reappointment," 
— precludes  any  claim  by  him  to  leave  or 
waiting  orders  pay,  or  pay  as  a  retired  of- 
ficer for  any  time  preceding  the  date  of  his 
reappointment,  or  the  substitution  for  the 
actual  date  thereof  of  the  date  to  which  the 
appointment  related.  Id, 

ARREST. 

See  also  Appeal  and  Ebbob,  87. 

An  officer  at  the  Pine  Ridge  Indian 
reservation  in  South  Dakota  has  no  author- 
ity to  arrest  a  resident  on  such  reservation 
without  a  warrant,  on  a  charge  of  misde- 
meanor not  committed  in  his  presence.  John 
Bad  Elk  v.  United  States,  874 
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AssBstMEKTS— Bills  of  CRBDtt. 


ASSESSMSNTS. 

On  Stock,  see  Banks. 

ASSIGNMENT. 

See   Courts,   3;    Distbict  of   C!olum- 
BIA,  2. 

ASSIONUENT  OF  ERRORS. 

See  Appeal  and  Ebrob,  57.  71. 

ATTACHMENT. 

See  Appeal  and  Ebrob,  14;  Banks,  4- 
7;  Conflict  of  Laws,  1. 

ATJDIT  OERTITIOATES. 

See  District  or  Columbia,  2,  3;  Man- 
damus, S. 

AWARD. 

See  CouBTS,  10;  Equrrr;  Pbbsidbnt. 

BANKRUPTCY. 

See  also  Cases  Certified;  Courts,  17, 

18,  26,  27. 
Appeal  in.  see  Appeal  and  Ebrob,  72. 

1.  Obtaining  advances  of  money  by  false 
and  fraudulent  representations  that  the  bor- 
rower has  a  certain  quantity  of  wood  cut, 
piled,  and  ready  for  shipment,  and  a  sale  of 
which  has  already  been  contracted  at  a  cer- 
tain price,  creates  a  debt  by  means  of  fraud 
involving  moral  turpitude  and  intentional 
wrong,  tha^  ii:  exempt  from  the  effect  of  a 
discharge  in  bankruptcy  under  the  bankrupt 
act  of  1867.     Forsyth  v.  V.ehmeyer,  723 

2.  A  judge  of  a  United  States  bankruptcy 
court  has  authority  to  compel  persons  who 
have  forcibly  and  unlawfully  seized  and 
taken  out  of  the  judicial  custody  of  that 
court  property  which  had  lawfully  come  into 
its  possession  as  part  of  the  bankrupt's  prop- 
erty, to  restore  ubat  property  to  its  custody 
by  summary  proceedings.  White  v.  Schloerb, 

1183 

BANKS. 

See  also  Interest,  3. 

1.  A  national  bank  which  uses  in  its  busi- 
.  ness  money  obtained  by  its  vice  president 

as  a  locm  to  it  from  another  national  bank 
cannot  escape  liability  to  account  therefor, 
upon  the  ground  that  the  loan  was  not  ne- 
gotiated by  it  or  by  its  direction,  or  that  it 
oould  not  itself  have  legally  borrowed  the 
money.    Aldrich  v.  Chemical  Nat.  Bank,  611 

2.  The  widow  and  heirs  of  a  shareholder 
in  a  national  bank,  to  whom  the  probate 
court  allots  the  shares  of  stock  in  indivision, 
in  proportion  to  their  interests  in  the  es- 
tate, but  who  let  the  stock  stand  in  the  name 
of  the  deceased,  without  any  notice  of  their 
title  to  it,  are  liable,  under  U.  S.  Rev.  Stat. 
SI  6130,  5151,  5152,  to  assessments  on  the 
stodc  in  ease  the  bank  subsequently  becomes 
insolvent.     Matteson  v.  Dent.  571 

3.  Enforcing  the  whole  amount  of  an  as- 
s«<sraent  on  national  bcmk  stock,  to  the  ex- 
tent of  the  distributive  share  received, 
•sainst  one  of  the  heirs  or  next  of  kin  to 
whom  the  stock  has  been  allotted  by  the 
probate  court  in  indivision,  in  proportion  to 
1234 


their  interest  in  the  estate,  pursuant  to 
Minn.  Gen.  Stat.  1894,  g§  5918  et  seg.,  does 
not  violate  any  rights  under  the  Federal  stat. 
utes.  Id. 

4.  An  attachment  against  a  national 
bank  as  garnishee  is  not  an  attachment 
against  tlie  bank  or  its  property,  nor  a  suit 
against  it,  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  5242,  prohibiting  suit  against  such 
bank  in  a  state  court,  with  a  view  to  acquir- 
ing a  preference  over  other  creditors,  after 
insolvency  or  in  contemplation  thereof. 
Earle  v.  Pennsylvania.  1146 

5.  An  attachment  of  a  national  bank  and 
its  receiver  as  garnishees  can  be  maintained 
in  a  state  court,  although  it  cannot  create 
any  lien  upon  specific  assets  of  the  bank  in 
the  receiver's  hands,  or  disturb  his  custody 
of  those  asbats,  or  prevent  him  from  paying 
to  the  Treasurer  of  the  United  States,  subject 
to  the  order  of  the  Comptroller  of  the  Cur- 
rency, all  moneys  coming  to  his  hands  or 
realised  by  him  as  receiver  from  the  sate 
of  the  property  and  assets  of  the  bank. 
Earle  v.  Conway,  1149 

6.  A  state  court  has  no  authority  to  order 
execution  against  a  national  bank  in  the 
hands  of  a  receiver,  for  the  enforcement  of  a 
lien  obtained  before  the  receiver's  appoint- 
ment, by  an  attachment  against  the  bank  as 
garnishee,  although  the  rights  thus  acquired 
must  be  recognized  by  the  Comptroller  of  the 
Currency.    Earle  v.  Pennsylvania,  1140 

7.  The  suspension  of  a  national  bank  and 
the  appointment  of  a  receiver  do  not  defeat 
a  right  previously  acquired  by  service  of  an 
attachment  against  the  bank  as  garnishee, 
but  the  assets  pass  to  the  receiver  burdened 
with  a  lien  in  favor  of  the  plaintiff  in  the  at- 
tachment, which  cannot  be  disregarded  or 
displaced  by  the  Comptroller  of  the  Cur- 
rency. Id. 

8.  Collections  from  collateral  securities, 
made  by  a  creditor  of  a  national  bank  after 
the  declared  insolvency  of  the  bank,  need  not 
be  deducted  from  the  amount  on  which  divi- 
dends are  to  be  computed  by  the  receiver  of 
the  bank,  as  the  secured  creditor  is  a  credi- 
tor to  the  full  amount  due  him  when  the  in- 
solvency is  declared;  and  his  right  to  divi- 
dends is  unaffected  by  his  collateral.  Aid- 
rich  v.  Chemical  Nat.  Bank.  611 

BARBERS. 

See  Constitutional  IiAW,  37. 

BENEVOIiENT  SOCIETIES. 

See  iNStTBANOK.  7. 

BID. 

See  Contracts.  2.  S. 

BUX  of  REVIEW. 

See  Revikw. 

BUXS  AND  NOTES. 

See  Bonos. 

BUXS  OF  CREDIT. 

See  Mon«T;  Payment 

175,  176.  177,  178  XT.  M. 
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BlIXB  OF  EXOBPTIORB— BOUNTT. 


BXZX8  OF  EXCEPTIOirS. 

See  Appeal  and  Ebrob.  56-58. 

BIIX8  OF  X.ASINO. 

See  alio  Etidencb.  8. 

'A  pledgee  to  whom  a  bill  of  lading  is 
given  a*  security  gets  the  legal  title  to  the 
goods,  only  if  sudh  is  the  Intention  of  the 
parties,  and  that  intention  is  open  to  expla- 
nation, even  as  against  persons  who  may  have 
innocently  paid  value  for  the  bill.  The  Car- 
los F.  Roses.  929 

BI.O0rADE. 

See  also  Iittebnationai.  Law.  1;  No- 
TIOB;  Pbizk,  16. 

1.  A  blockade  of  an  enemy's  port  may  be 
established  without  any  proclamation  by  the 
President,  by  the  commander  of  the  naval 
forces,  as  an  adjunct  to  naval  operations 
against  other  blockaded  ports  and  the  en- 
emy's fleet.    The  Adula.  605 

2.  The  legal  effect  of  a  lavrful  and  suffi- 
dent  blockade  is  the  doeing  of  the  port  and 
an  interdiction  of  the  entrance  of  all  vessels, 
of  whatever  nationality  or  business.  Id. 

3.  A  direction  to  enter  a  blockaded  har- 
bor, given  by  the  commanding  officer  of  one 
of  the  blodcading  vessels,  which  has  hailed 
an  approaching  ship,  cannot  be  construed  as 
a  permission  to  violate  the  blockade,  as  such 
permission  would  not  be  within  the  scope  of 
his  authority.  Id. 

4.  If  a  master  have  actual  notice  of  a 
blockade,  he  is  not  at  liberty  even  to  ap- 
proach the  blockaded  port  for  the  purpose  of 
making  inquiries  of  the  blockading  vessels, 
since  suoli  liberty  would  not  fail  to  lead  to 
attempts  to  violate  the  blockade  under  pre- 
text of  approaching  the  port  for  the  purpose 
of  making  such  inquiries.  Id. 

5.  The  sailing  of  a  vessel  with  a  premedi- 
tated attempt  to  violate  a  blockade  is,  ipso 
facto,  a  violation  of  the  blodcade,  and  ren- 
ders the  vessel  subject  to  capture  from  the 
moment  she  leaves  the  port  of  departure.  Id. 

6.  The  blodcade  of  a  port  is  not  termin- 
ated by  the  fact  that  the  mouth  of  the  bay 
is  in  the  complete  possession  and  control  of 
the  blodcading  fleet,  when  the  enemy's  port 
is  still  in  the  possession  of  the  enemy's  for- 
ces, as  areseveral  other  positions  in  the  neigh- 
borhood, and  the  port  is  18  miles  from  the 
mouth  of  the  bay,  and  access  to  it  is  obtained 
either  by  a  small  river  emptying  into  the  up- 
per hay  or  by  rail  from  another  town  on  the 
bay,  ^  M. 

BONA  FIBE  FXraCHASEB. 

See  PCBUC  Lands.  13. 

BONDHOLDERS. 

See  Mortgaqb:.  4. 

BONDS.  

See  also    Corporations.  6;    Internal 
Reventjk,  7;  Mortoaoe,  3;  Taxes, 

n. 

The  negotiability  of  bond  due  on  or  be- 


fore a  certain  date  is  not  defeated  by  a  pro- 
vision making  them  redeemable  by  instal- 
ments determined  by  drawings.  Dickerman 
V.  Northern  Trust  Co.  423 

BONTTS. 

See  CoBPOBATiONS.  6.  II. 

BOOMS. 

See  also  Coukercb.  2;  Cocbts,  IS;  Wa- 
ters, 3,  4. 

1.  A  boom  is  "chartered  by  law"  within 
Minn.  Stat.  1894.  |  2400.  when  it  is  owned 
by  a  corporation  having  authority  to  main- 
tain a  boom,  whether  it  is  incorporated  un- 
der a  general  law  or  a  special  law.  Lindsay 
&  P.  Co.  v.  MuUen,  400 

2.  A  lien  upon  logs  of  private  parties  for 
inspecting  and  scaling  logs  run  through  char- 
tered booms  is  given  to  the  surveyor  general 
by  Minn.  Stat  18U4.  i  2400.  declaring  that 
he  "shall  survey  all  logs  and  timber  running 
out  of  any  boom"  now  chartered,  or  which 
may  hereafter  be  chartered  by  law  in  his  dis- 
trict. Id. 

3.  The  extension  of  a  shear  boom  across 
the  navigable  channel  of  the  Mississippi  and 
to  near  the  Wisconsin  shore,  under  authority 
of  the  state  of  Minnesota,  cannot  be  com- 
plained of  as  an  obstruction  of  navigation 
by  one  who  has  chosen  to  avail  himself  of  its 
advantages,  in  order  to  escape  a  lien  for  sur- 
vey and  scaling  under  the  state  law  after  the 
logs  are  within  the  limits  of  the  state  of 
Minnesota,  when  neither  the  state  of  Wiscon- 
sin nor  the  United  States  makes  any  com- 
plaint. Id. 

B01TNDABY. 

1.  The  fact  that  a  meandered  line  was 
run  along  the  edge  of  a  marsh  in  surveying 
fractional  sections  of  public  land  does  not 
conclusively  show  that  they  bordered  on  a 
body  of  water  so  as  to  give  the  purchaser  ri- 
parian rights ;  but  the  meandered  line  is  only 
an  irregular  line,  beyond  which  may  be  for- 
est or  prairie,  land  or  water,  government  or 
Indian  reservation.  Nilee  v.  Cedar  Point 
dub.  171 

2.  Patents  for  fracUonal  sections  of 
land  facing  on  a  marsh,  which  recite  the 
number  of  acres  granted,  and  refer  to  the  of- 
ficial plat  of  the  survey,  by  which  plat  the 
marsh  is  shown  as  the  boundary,  while  the 
computed  areas  conform  to  the  area  included 
within  the  surveyed  lines,  without  including 
any  part  of  the  marsh,  must  be  limited  by 
the  surveyed  boundaries,  without  including 
amy  land  which  is  a  part  of  the  marsh.      Id. 

BOUNTY. 

In  determining  whether  vtessels  of  the 
enemy  sunk  or  destroyed  were  of  inferior  or 
superior  force  to  the  American  vessds  en- 
gaged in  the  battle,  for  the  purpose  of  fixing 
the  amount  of  bounty  to  be  awarded  under 
U.  S.  Rev.  Stat  »  4636.  the  land  batteries, 
mines,  and  torpedoes  not  controlled  by  those 
in  charge  of  the  enemy's  vessels,  but  which 
supported  those  vessels,  are  to  be  excluded 

1S35 


Digitized  by 


Google 


Boycott— Casks  Ci-ftr:rtKD. 


altogether  from  consideration ;  and  the  size ' 
and  armaments  of  the  vessels  sunk  or  de- 
stroyed, together  with  the  number  of  men  j 
upon  tfiem,  are  alone  to  be  regarded.     Dewey  ' 
V.  United  States,  1170  ; 

BOYCOTT. 

See  I'BizB,  17. 

BRIDGE. 

See  also  Taxes,  2,  3. 

1.  Failure  to  comply  with  an  order  of 
the  Secretary  of  War  directing  an  alteration  | 
in  a  bridge  to  facilitate  navigation  will  not  | 
subject  municipal  officers  to  criminal  prose- 
cution under  the  river  and  harbor  act  of  Au- 
gust 11,  1888.  as  amended  by  the  act  of  Con- 
gress of  September  19,  1890,  where  such  olU- 
cers  have  not  in  their  hands  the  funds  to  do 
the  work,  and  under  the  laws  of  the  state 
cannot  obtain  them  within  the  time  fixed  by 
the  Secretary's  order  for  the  completion  of 
the  work.     Rider  v.  United  States,  1057 

2.  The  failure  of  municipal  officers  to 
suggest  any  want  of  public  moneys  in  thair 
hands  for  the  alteration  of  a  bridge,  or  any 
want  of  power  to  obtain  the  funds,  until  aft- 
er the  Secretary  of  War  has  made  an  order 
for  such  alteration,  does  not  preclude  them 
from  setting  up  those  facts  in  defense  of 
their  criminal  liability  under  the  river  and 
harbor  act  of  August  U,  1888,  as  amended  by 
the  act  of  Congress  of  September  19,  1890. 

Id. 
BURDEN  OF  PROOF. 
See  Evidence.  5-14. 

CANAI.S. 

Default  of  State  on  Contract  as  to,  see 
Action  or  Soit.  1. 

See  also  Appeal  and  Ebror,  30 ;  Wa- 
ters, 6. 

A  contract  for  the  perpetual  mainte- 
nance of  the  canals  for  which  lands  were 
granted  by  the  act  of  Congress  of  May  24, 
1828,  to  the  state  of  Ohio,  was  not  created 
by  the  acceptance  of  the  grant  with  the  pro- 
vision that  the  canals,  "when  completed  or 
used,  shall  be  and  forever  remain  public  high- 
ways;" but  this  imposes  the  obligation  to 
maintain  the  canals  as  public  highways  only 
so  long  as  they  are  "used"  as  such.  Walsh 
V.  Columbus,  H.  V.  &  A.  R.  Co.  648 

CAPITAI.  CRIME. 

See  Appeal  and  Error.  8. 

CARRIERS. 

See  also  Appeal  and  Error.  84;  Dau- 

AQE6,  2. 

1.  The  existence  of  a  lease  by  a  railroad 
company,  of  its  road,  for  an  annual  rental, 
will  not  relieve  a  company  which  is  running 
a  train  over  the  road  from  liability  for  in- 
jury to  a  passenger  caused  by  the  n^ligence 
of  its  own  agents  or  servants  in  charge  of  the 
train.     Chesapeake  &  O.  R.  Co.  v.  Howard, 

1015 

2.  The  ill^ality  of  an  agreement  or  ar- 
ranf;ement  under  which  a  train  is  run  by  a 
railroad  company  over  the  tracks  of  another 
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company  will  not  relieve  the  tiwtn  «  ••• 
train  from  liability  for  dairiagea  to  i  ;<~ 
ger  cau.ied  by  the  ncgligent-t  i-i  it-  j  -    . 
servants. 

3.  An  express  messenger  cccupyi;;.' »;  - 
press  car,   in  charge  of   expres*  iEj*vr  -i 
pursuance  of  a  contract  between  the  rx. 
company  and  the  pxpre-^s  cuni;  Ji.;. .   -  - 
passenger  within  the  meaning  of  ti.   - .  - 
public  policy  which  denies  the  \a.  .•     ■ 
contracts  limiting  the  liability  of  ^  > 

to  a  passenger  for  n^ligenee:  and  ,.:•.: 
cover  of  the  railroad  company  f  >•    :: 
sustained  in  a  collision,  where  the  o-t:-. 
between  the  companies  exempts  th*  rx.  ■ 
company  from  such  liability,  whil»  h  r 
contract,  voluntarily  entered  into  attar  ■ 
tion  of  employment,  a.ssumes  all  rack  r-^ 
and  stipulates  that  he   will    ind'-ir-- 
hold  his  employer  harmless  from  a'!  liii   " 
for  such  accident  or   injurv.     Ba":  •-  -•  . 
O.  S.  W.  n.  Co.  V.  Voigt, 

4.  The  reasonableness  of  a  schrdi* 
rates  for  local  business  of  a  railrW  »- 
pany  must  be  determined  by  a  compansn  tr- 
tween  the  gross  receipts  and  the  oottt  cf  - 
ing  the  business,  and  cannot  be  dtttra  • 
until  the  cost  of  doing  the  bnsiitMK  .<  <• 
certained.  Chicago,  M.  &  .St.  P.  E.  C*  ' 
Tompkins,  > ' 

5.  The  right  of  a  carrier  to  tait  iatr  <■  * 
sideration  the  existence  of  competitioa  u  *> 
producing  cause  of  dissimilar  circnsHti!  •• 
and  conditions  is  subject  to  the  rapiine^' 
that  all  rates  shall  be  just  and  rtairti-- 
and  without  undue  discriminatioa,  »M  :>>' 
competition  shall  not  be  artificial  or  or-  ■ 
conjectural,  but  material  and  snlivtu':  - 
Louisville  4;  N.  R,  Co.  v.  Befalmer, 

6.  Competition  which  is  material,  tm-; 
from  carriers  who  are  subject  to  the  A." 
Regulate  Commerce,  can  be  takes  ir*  - 
sideration  for  the  purpose  of  det(rc3:x: 
the  existence  of  a  dissimilarity  of  tav 
stance  and  condition  within  the  sHaan:  ' 
8  4  of  the  act,  although  that  emipK'  ' 
does  not  originate  at  the  initial  poiat  ^  a* 
traffic.  "• 

7.  Railroads  which  share  in  •■  W^ 
rate  on  traffic  to  a  certain  point  •■'  > ' 
precisely  equal  rate  on  traffic  to  aa  iatjrr- 
iate  point,  although  on  traffic  to  thi»  v  " 
there  is  added  an  amount  eqoal  to  tW  Vn 
rate  from  that  point  to  tb«  end  of  tW  Va." 
haul,  which  additional  ex»etion  is  rw>' 
by  the  local  road  alone,  are  to  be  r«fv4iv  .• 
constituting  a  continooos  line  mbject  i»  '■«■ 
Act  to  Reflate  Commerce  (24  Stat  c  ' 
379). 

8.  The  interest  of  the  poMie— *■;•»' 
at  the  place  from  whidi  traJBc  norn  ■■<  '■'' 
place  to  which  it  is  to  be  delivcnd— •*  ' 
as  that  of  the  carrier,  mnst  be  takn  -~ 
consideration  in  determining  Um  rifkti<:^ 
carrier  to  charge,  of  his  own  tnotiow.  s  1^ 
sum  for  the  longer  hanl.  '' 

CASES  CERTIFIED. 

The  use  of  a  oertiileat*  to  wi*  * 

the  Supreme  Court  of  the  Unit«<  SIM*  * 

175,  ITS.  177. 1TO»» 
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questioii  of  the  jurisdiction  of  a  district 
court  in  an  action  arising  under  the  bank- 
ruptcy act  of  July  1.  1898,  is  subject  to  the 
general  limitations  of  the  act  of  Congress  of 
Afarch  3,  18U1,  under  which  the  trial  court 
cannot  by  certificate  send  up  a  question  as 
to  its  own  jurisdiction  until  after  final  judg- 
ment   Bardes  v.  First  Nat.  Bank,  201 

CERTIFICATE. 

Of  Question  on  Writ  of  Error,  see  Ap- 

PEAL  AI«D  EBBOB,  61. 

Of  Claims,  see  Distbiot  of  Coluubia, 

2,3. 
See  also  Cases  Cebtified;  Etidenck,  20. 

CERTIORARI. 

To  Bring  up  Transcript  on  Appeal,  see 
Appeal  and  Ebbob.  S3. 

A  Canadian  statute  used  in  the  trial 
court  by  consent  of  counsel,  and  shown  by 
affidavit  to  have  been  treated  as  part  of  the 
record,  though  not  formally  certified  as  such, 
but  certified  by  the  clerk  to  be  a  true  copy  of 
the  act  as  published,  in  response  to  a  writ  of 
certiorari  reciting  that  the  statute  had  been 
introduced  in  evidence,  and  requiring  the 
clerk  to  transmit  a  certified  copy  thereof  to 
the  circuit  court  of  appeals,  may  be  consid- 
ered on  a  review  of  the  decision  by  the  Su- 
preme Court  of  the  United  States  on  writ  of 
certiorari.    The  New  York,  126 

CHARTER. 

See  Booms,  1. 

CHATTEI.    MORTGAGE. 

See  MoBTaAOB.  5. 

CHINESE. 

See  AUBNS. 

CIGARETTES. 

See  CoNSTiTDTioNAi.  Law,  14. 

CIRCUIT  C01TRTS. 

See  Appeai.  and  Ebbob  ;  Coubts. 

CIRCUIT  COURTS  OF  AFPEAI,S. 

See  Appeal  and  Ebrob,  II. ;  Cases  Cxb- 

TiriED;   COCBTS,  42. 

CITIZENS. 

Citizenship  as  Ground  of  Jurisdiction, 
see  Appeal  and  Erbob,  59;  Coubts, 
3-«. 

Equal  Rights  of,  see  Civil  Rights;  Con- 
stitotional  Law,  6-16. 

See  also  Conbtitutional  Law,  4. 

ClVn.  RIGHTS. 

See  also  Constttdtional  Law,  IS; 
CouBTS,  14;  Cbiminal  Law,  4; 
Injonction,  1. 

The  exclusion  of  all  persons  of  the  Afri- 
can race  from  a  grand  jury  which  finds  xa 
indictment  against  a  negro  in  a  state  court, 
when  they  are  excluded  solely  because  of 
their  race  or  color,  denies  him  the  equal  pro- 
tection of  the  laws  in  violation  of  U.  S. 
Const.  1 4th  Amend.,  whether  such  exclusion 


is  done  through  the  action  of  the  legislature, 
through  the  courts,  or  through  the  executive 
or  administrative  officers  of  the  state.  Car- 
ter V.  Texaj.  839 

CIVIL  SERVICE. 

See  ExEcurm  Depabticbnt,  8. 

OI.AIMS. 

See  also  ABirr  Ain>  Navt,  3;  Cotrsrs, 
10;  Pbesident. 

Indian  depredations  committed  in  Mex- 
ico on  property  of  a  citizen  of  the  United 
States,  although  the  property  is  taken  by 
Indians  in  amity  with  the  United  States,  and 
brought  by  them  into  the  United  States,  do 
not  create  any  claim  against  the 
United  States  under  the  act  of  Congress  of 
March  3,  1891,  giving  jurisdiction  to  the 
court  of  claims  for  depredations  by  Indians 
in  amity  with  the  United  States.  Corralitos 
Company  v.  United  States,  1069 

CUVSSIFICATION. 

By  Statute,  Constitutionality  of,  see 
CoNSiiTUTioiiAL  Law,  8,  37. 

CI.ERK. 

See  ExECDTiVB  Depabtkents,  2. 

CI.OUD  ON  TITI.E. 

See  also  Appeal  and  Erbob,  33. 

The  right  to  equitable  relief  against  an 
invalid  ordinance  reducing  the  rates  of  a  wa- 
ter company  in  violation  of  a  contract,  on 
the  ground  that  it  is  a  doud  upon  title, 
is  not  precluded  by  the  fact  that  the  ordin- 
ance is  void,  where  its  invalidity  appears 
only  when  it  is  considered  in  connection  with 
titc  contract  and  evidence  showing  what  the 
rates  were  when  the  contract  was  made. 
Los  Angeles  v.  Loe  Angeles  City  Water  Co. 

886 
COIN. 

See  Appeal  and  Erbob,  37. 

COIXATERAL-INHERITANCE    TAX. 

See  Internal  Revenue,  2-8;  Taxes,  10, 
11. 

COI.I.ATERAL  SECURITY. 

See  Banes,  8 ;  Pledge. 

COI.I.ECTOR. 

See  ExEConvB  Depabtusitts,  3. 

0OI.I.ISION. 

See  Death;  Suippiko. 

COMITY. 

See  Appeal  akd  Ebbob,  88 ;  Coubtb,  42. 

COMMERCE. 

Illegal  Combinations  Affecting,  see  Con- 
spiracy. 

As  to  Insurance  Business,  see  Instib- 
ANCE,  1.  2. 

See  also  Constitdtional  Law,  34; 
Taxes,  1,  2,  4,  5. 

1.  The  power  of  Congress  to  regulate  for- 
eign  or   interstate   commeroe   indudes   the 
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power  to  legislate  upon  the  subject  of  pri- 
Tate  contracts  in  respect  to  such  commerce. 
Addyston  Pipe  &  S.  Co.  t.  United  States, 

136 

2.  A  lien  given  by  state  statute  on  logs 
cut  in  another  state,  for  surveying  and  scal- 
ing them  by  the  surveyor  general  while  in  a 
log  boom,  does  not  constitute  a  burden  on  in- 
terstate commerce,  but  is  a  lawful  charge 
imposed  by  this,  state  for  furnishing  addi- 
tional facilities  for  navigation  of  a  water- 
way.    Lindsay  &■  P.  Co.  v.  Mullen,  400 

3.  A  regulation  by  a  city  of  the  speed  of 
railroad  trains  within  the  city  limits  is  not, 
as  to  interstate  trains,  an  unconstitutional 
regulation  of  interstate  commerce, — at  least 
until  Congress  shall  take  action  in  the  mat- 
ter.    Erb  v.  Morasch,  807 

4.  The  requirement  that  all  Teg\x\a,r  pas- 
senger trains  must  stop  at  county  seats, 
which  is  made  by  the  Illinois  act  March  21, 
1874,  I  26,  constitutes  a  direct  burden  upon 
interstate  commerce,  in  violation  of  the 
United  States  Constitution,  so  far,  at  least, 
as  that  statute  requires  through  interstate 
passenger  trains  to  stop  at  such  stations, 
when  adequate  train  service  has  been  pro- 
vided for  local  trafBc.  Cleveland,  C.  C.  &, 
St.  L.  R.  Co.  V.  Illinois  ew  rel.  Jett,         808 

COMMISSION. 

See  Abut  and  Navt.  1. 

COMMUNITT  PROFERTT. 

See  Husband  and  Wifb.  1. 

COMPETITION. 

Illegal   Combinations   to   Restrain,   see 

Conspiracy;  Contbacts.  4. 
See  also  Cabriers,  5,  6. 

COMPROMISE. 

See  Accord  and  Satisfaotion. 

COMSITION. 

See  Public  Lands,  25. 

CONStrCTOR. 

See  Master  and  Sebvant,  1. 

CONFLICT  OF  I.AWS. 

Federal  Question  as  to.  see  Appeai.  and 
Ebbob,  25. 

Presumptions  as  to  Law  Applicable,  see 
Evidence,  9. 

As  to  State  Law  in  Federal  Courts,  tee 
Courts,  33-43. 

As  to  Law  Governing  Indians,  see  In- 
dians, 3. 

See  also  Constitutional  Law.  13. 

1.  The  provision  of  the  Massachusetts 
statute  retroactively  vacating  attachments 
does  not  control  attachments  levied  in  other 
states  at  a  time  when,  under  the  Massachu- 
setts insolvent  law.  the  insolvent  had  not,  by 
operation  of  law,  been  deprived  of  the  do- 
minion and  control  over  his  credits.  King 
▼.  Cross.  211 

2.  The  equitable  conversion  of  real  prop- 
erty into  personalty  by  will  is  a  matter  with- 
in the  exclusive  province  of  the  courts  of 
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the  state  in  which  the  land  lies  to  determine, 
although  the  will  was  made,  and  has  been 
probated,  at  the  domicil  of  the  testator  in 
another  state,  where  it  is  construed  to  work 
such  conversion  of  the  real  property  wher- 
ever situated ;  and  it  is  immaterial  that  the 
executor  has  not  assumed  to  make  any  con- 
veyance of  the  property.    Clarke  v.  CHarkc, 

1028 

3.  An  action  to  enforce  the  liability  of  a 
stockholder  under  the  state  Constitution  and 
statutes,  which  make  him  liable  to  an  addi- 
tional amount  equal  to  his  stock,  can  ba 
maintained  in  any  court  of  competent  juris- 
diction, because  the  liability  is  contractual 
in  its  nature.  Whitman  v.  National  Bank 
of  Oxford,  587 

4.  An  exemption  of  policies  of  life  insur- 
ance issued  by  corporations  of  other  states, 
which  stipulate  that  they  shall  be  governed 
b^  the  law  of  another  state,  from  the  opera- 
tion of  the  Missouri  statute  (S  6983)  mak- 
ing policies  nonforfeitable  for  default  in  pay- 
ment of  premiums,  cannot  be  claimed  by  vir- 
tue of  the  Constitution  of  the  United  States, 
and  on  the  ground  that  it  interferes  with 
the  contractual  liberty  of  the  corporation, 
since  the  state  has  power  to  compel  such  cor- 
porations to  be  subject  to  such  statute  as 
a  condition  of  the  right  to  do  business  in  the 
state.    New  York  Life  Ins.  Co.  v.  Cravens, 

1110 

CONGRESS. 

See  Statutes.  1. 

C0N80I.EDATI0N. 

See  Corporations,  2,  12. 

CONSPIRACY. 

See  also  Criminal  Law,  3. 

1.  A  combination  to  restrain  competition 
in  proposals  for  contracts  for  the  sale  of  cer- 
tain articles  which  are  to  be  delivered  in  the 
state  in  which  some  of  the  parties  to  the 
combination  reside  and  carry  on  business  is 
not,  so  far  as  those  members  are  concerned, 
in  violation  of  the  anti-trust  law  of  Congress, 
altiiough  the  contract  may  be  awarded  to 
some  party  outside  the  state  as  the  lowest 
bidder.  Addyston  Pipe  &  S.  Co.  v.  United 
States,  130 

2.  An  agreement  or  combination  between 
corporations  engaged  in  the  manufacture, 
sale,  and  transportation  of  iron  pipe,  under 
which  they  enter  into  public  bidding  for  con- 
tracts, not  in  truth  oa  competitors,  but  un- 
der an  arrangement  which  eliminates  all 
competition  b^ween  them  for  the  contract, 
and  permits  one  of  their  number  to  make  his 
own  bid,  while  the  others  are  required  to  bid 
over  him,  is  in  violation  of  the  anti-trust  act 
of  Congress,  passed  July  2,  1890,  so  far  aa  it 
applies  to  sales  for  delivery  beyond  the  state 
in  which  the  sale  is  made.  Id. 

CONSTmmONAI.  LAW. 

Questions  of,  on  Appeal  or  Writ  of  Er- 
ror, see  Appeal  and  Ebbob.  n.;  63. 

Moot  Question  as   to,   see   Action   ob 
Suit,  3. 
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o  Bills  of  Credit,  see  Money;  Pat- 

MBNT. 

o  Impairing  Obligation  of  Contract, 
see  Contracts,  12-17. 

0  Taxation,  see  Intebnai.  RETKirns, 
8,  4.  5,  8. 

M>  Municipal  Indebtednese,  see  Mc- 

NiciPAx  Corporations.  2. 

to    Establishment  of  Reli^on,  see 

Puisuc  Moneys. 

also  Civn,  Bights;  Cbikiral  Law, 

2 ;  Pdblic  Moneys. 

le  language  of  a  constitutional 
ent  should  be  read  in  connection  with 
itn  condition  of  affairs  out  of  which 
ision  for  its  adoption  may  have 
md  then  construed,  if  there  be  there- 
doubtful  expressions,  in  a  way,  so 
9  reasonably  possible,  to  forward  the 
purpose  or  object  for  which  the 
tent  was  adopted.    Maxwell  y.  Dow, 

697 
he  first  ten  Amendments  to  the  Fed- 
nstitution  contain  no  restrictions  on 
rers  of  the  states,  but  were  intended 
ite  solely  on  the  Federal  government. 
T.  New  Jersey,  119 

Ite  admission  into  the  Union  of  the 
f  Nebraska  "upon  an  equal  footing 
e  original  states  in  all  respects  what- 
'  by  the  act  of  Congress  of  February 
,  though  made  subject  to  the  condi- 
at  the  people  adopt  the  Constitution 
United  States,  did  not  make  the  Sth 
ment  of  that  Constitution,  requiring 
ictment  of  a  grand  jury  for  a  felony 
pplicable  to  procedure  in  the  courts  of 
ate.     Bolln  v.  Nebraska,  382 

rhe  adoption  of  the  Fourteenth 
ment  to  the  Federal  Constitution  has 
id  the  effect  of  making  all  the  pro- 

1  contained   in  the  iirst  ten   amend- 
operative    in    state    courts,    on    the 

1  that  the  fundamental  rights  pro- 
by  those  amendments  are,  by  virtue  of 
)urteenth  Amendment,  to  be  regarded 
i-ileges  or  immunities  of  citizens  of  the 
1  States.    Maxwell  v.  Dow,  597 

The  words  "shall  be  secured,"  in  Kan. 
art.  12,  S  2,  declaring  the  liability  of 
lolders  in  corporations,  are  not  merely 
ory  to  the  legislature  to  make  provi- 
or  such  liability,  but  of  themselves  de- 
it;  and  to  this  extent  the  Constitution 
If-executing.  Whitman  ▼.  National 
of  Oxford.  587 

1  protection  or  privilegea. 
ISO  supra,  4. 

A  discrimination  between  agricultural 
and  other  lands  in  respect  to  the  right 
ity  to  annex  them  is  not  in  violation  of 
itutional  guaranties  of  due  process  of 
.nd  equal  protection  of  the  laws,  as  it 
thin  the  power  of  the  state  to  classify 
s   of   If^isIatioD.    Clark    t.    Kansas 

392 

Iso  HcmCIFAL  COBPOBATIONS,  1. 

A  statute  making  a  railroad  company 
I  to  an  employee  injured  by  the  negli- 
uct  of  a  fellow  servant  is  not  uncon- 


stitutional as  a  denial  to  such  corporation 
of  the  equal  protection  of  the  laws,  since 
there  are  peculiar  hazards  in  the  operation 
of  a  railroad.  Tullis  t.  Lake  Erie  k  W.  R. 
Co.  192 

8.  An  exception  of  a  dummy  railroad 
operated  by  steam,  or  of  an  electric  rail- 
road, from  an  ordinance  limiting  the  speed 
of  railroad  trains  within  a  city,  does  not 
make  an  arbitrary  and  unreasonable  classi- 
fication in  denial  of  the  equal  protection  of 
the  laws.    Erb  t.  Morasch,  897 

9.  A  statute  allowing  an  accused  person 
only  five  peremptory  challenges  in  a  case 
where  a  struck  jury  has  been  ordered,  while 
twenty  peremptory  challenges  are  allowed 
in  a  trial  before  an  ordinary  jury,  does  not 
constitute  a  denial  of  the  equal  protection 
of  the  laws,  where  the  same  number  of  chal- 
lenges is  permitted  in  all  cases  in  which 
a  struck  jury  is  ordered.  Brown  t.  New 
Jersey,  119 

10.  Giving  priority  to  creditors  residing 
in  the  state  over  those  who  reside  out  of  the 
state,  in  distributing  the  assets  of  an  in- 
solvent corporation,  is  in  violation  of  U.  8. 
Const,  art.  4,  providing  for  equal  privileges 
and  immunities  of  citizens  in  the  several 
states.    Blake  v.  McClung,  371 

11.  An  unsecured  nonresident  creditor  of 
a  foreign  corporation  is  entitled,  under  U. 
8.  Const,  art.  4,  giving  equal  privileges  and 
immunities  to  the  citizens  of  the  several 
states,  to  share  in  the  distribution  of  its 
assets  upon  the  same  level  as  like  creditors 
of  the  company  who  reside  within  the  state. 
Sully  ▼.  American  Nat.  Bank,  1072 

12.  A  preference  in  favor  of  resident  cred- 
itors of  a  foreign  corporation  over  a  non- 
resident mortgagee  whose  mortgage  is  not 
registered  when  their  debts  are  created, 
when  such  preference  is  not  given  them  over 
a  resident  mortgagee,  constitutes  an  illegal 
discrimination  against  the  nonresident. 

Id. 

13.  A  nonresident  mortgagee  is  not  with- 
in the  jurisdiction  of  the  state  merely  be- 
cause he  has  a  mortgage  on  property  there- 
in, so  as  to  be  deprived  of  the  equal  pro- 
tection of  the  laws  in  violation  of  U.  S. 
Const.  14th  Amend.,  by  denying  him  the 
right  to  participate  on  terms  of  equality  in 
the  distribution  of  the  assets  of  an  insolvent 
foreign  corporation.  Id. 

14.  An  ordinance  giving  the  mayor  power 
to  determine  whether  a  person  applying  for 
a  license  to  sell  cigarettes  has  good  charac- 
ter and  reputation  and  is  a  suitable  person 
to  be  intrusted  with  their  sale,  but  requir- 
ing him  to  grant  a  license  to  every  person 
fulfilling  these  conditions,  does  not  vest  in 
him  any  arbitrary  power  to  grant  or  refuse 
a  license,  in  violation  of  the  provisions  of 
U.  8.  Const.  14th  Amend.,  either  in  regard 
to  the  clause  requiring  due  process  of  law  or 
to  that  requiring  equal  protection  of  the 
laws.    Gundling  ▼.  Chicago,  7Z5 

'  15.  A  decision  by  a  state  court  denying  an 
injunction  against  the  maintenance,  by  a 
board  of    education,    of  a  high    school    for 
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wMU  children,  while  failing  to  maintain 
one  for  colored  children  also,  for  the  reason 
that  the  funds  were  not  sufficient  to  main- 
tain it  in  addition  to  needed  primary 
schools  for  colored  children,  does  not  con- 
stitute a  denial  to  colored  persons  of  the 
equal  protpction  of  the  law  or  equal  privi- 
leges of  citizens  of  the  United  States.  Gum- 
ming v.  County  Board  of  Education,  262 
16.  The  privileges  and  immunities  of  a 
citizen  of  the  United  States  do  not  include 
the  right  of  trial  by  jury  in  a  state  court 
for  a  htate  offense,  or  the  right  to  be  ex- 
empt from  any  trial  in  such  case  for  an  in- 
famous crime  unless  upon  presentment  by 
a  grand  jury.     Maxwell  v.  Dow,  697 

Dne  process  of  law. 
See  also  supra,  6,  14;  Appbai,  and  Erbor, 

63. 
_  17.  Personal  service  on  nonresidents,  out- 
side the  jurisdiction  of  the  court,  may  be 
sufficient  to  constitute  due  process  of  law 
in  a  suit  for  the  foreclosure  of  a  lien  upon 
land  within  the  state.    Roller  v.  Holly,    520 

18.  The  insufficiency  of  a  notice  on  a  non- 
resident in  another  state  to  constitirte  due 
process  of  law  is  not  affected  by  the  fact 
that  by  the  local  practice  there  would  be 
several  days'  additional  time  before  the  case 
could  be  called  for  trial  or  default  taken,  or 
that  the  court,  in  its  discretion,  would  prob- 
ably set  aside  a  default  judgment  and  per- 
mit a  defense.  Id. 

19.  Five  days'  notice  to  a  nonresident  in 
another  state,  of  a  suit  to  foreclose  a  lien  on 
land,  where  it  would  require  four  days  of 
constant  traveling  to  reach  the  court,  giv- 
ing but  one  day,  and  that  a  Sunday,  to  make 
preparations  for  the  trip,  without  any  al- 
lowance for  accidental  delays, — is  insuffi- 
cient to  constitute  reasonable  notice  or  due 
process  of  law.  Id. 

20.  The  mere  fact  that  a  proceeding  to 
hold  a  party  liable  to  a  judgment  was  by 
rule  to  show  cause  docs  not  conflict  with  due 
process  under  U.  S.  CJonst.  14th  Amend.,  for 
forms  of  procedure  in  the  state  courts  are 
not  controlled  by  that  amendment,  provided 
the  fundamental  rights  secured  by  the 
amendment  are  not  denied.  Louisville  & 
N.  R.  Co.  T.  Schmidt,  747 

21.  The  rendition  of  a  judgment  against 
one  who  was  not  served  with  process  in  an 
action  or  named  as  a  party  until  after  the 
original  judgment  was  rendered,  but  was 
brought  in  subsequent  thereto  by  an  order 
to  show  cause,  and  condemned  to  pay  the 
judgment,  was  not  in  violation  of  the  pro- 
vision as.  to  due  process  of  law  in  U.  8. 
Const.  14th  Amend.,  where  such  party  had 
voluntarily  appeared  in  the  cause  and  ac- 
tively conduct^  the  defense.  Id. 

22.  A  proceeding  by  information  for  a 
felony  is  not  insufficient  to  constitute  due 
process  of  law  under  U.  8.  Const  14th 
Amend.    Bolln  ▼.  Nebraska,  382 

Maxwell  v.  Dow.  697 

23.  A  state  statute  providing  for  a  jury 
of  eight,  instcnd  of  twelve,  persons  in  any 
criminal  ease  not  capital,  does  not  deny  the 
1240 


right  of  the  defendant  to  due  process  of 
law,  if  all  persons  within  the  state  are  made 
liable  to  be  proceeded  against  in  tiie  same 
way.    Maxwell  v.  Dow,  697 

24.  Trial  by  a  struck  jury  in  a  murder 
case,  in  conformity  to  a  state  statute  which 
is  valid  under  the  state  Constitution,  pro- 
viding that  the  court  may  select  from  the 
persons  qualified  to  serve  as  jurors  ninety- 
six  names,  from  which  the  prosecutor  and 
defendant  may  each  strike  twenty-four,  and 
the  remainder  of  which  shall  be  {>ut  in  the 
jury  box,  out  of  which  the  trial  jury  shall 
be  drawn  in  the  usual  way, — does  not  vio- 
late the  provision  of  the  Federal  Constitu- 
tion as  to  due  process  of  law.  Brown  v. 
New  Jersey,  119 

25.  A  garnishment  of  a  resident  debtor  to 
reach  a  debt  due  to  a  nonresident  defendant 
who  has  no  property  subject  to  the  juris- 
diction of  the  court  does  not  deprive  him  of 
property  without  due  process  of  law.  Kins 
v.  Cross,  211 

26.  The  failure  to  provide  a  hearing  be- 
fore the  governor  in  proceedings  for  the 
revaluation  of  undervalued  property,  pur- 
suant to  Minn.  Gen.  Laws  1803,  chap.  ISI, 
does  not  make  the  proceeding  void  for  want 
of  due  process  ol  law,  as  the  governor  only 
starts  the  inquiry  upon  which  reassessment 
may  be  based,  and  opportunity  to  be  heard 
is  offered  in  the  course  of  the  subsequent 
proceedings.    Weyerhaueser  v.  Minnesota, 

583 

27.  A  reassessment  of  grossly  underval- 
ued property,  so  as  to  make  the  property 
bear  the  same  burden  it  would  have  borne 
if  the  true  assessment  had  been  made  in  the 
first  instance,  does  not  violate  the  constitu- 
tional provision  for  due  process  of  law,  on 
the  ground  that  the  former  assessments 
constituted  judicial  judgments  which  could 
be  set  aside  only  after  notice  and  opportun- 
ity to  be  heard.  Id. 

28.  An  allowance  of  a  claim  for  personal- 
property  taxes  against  the  estate  of  a  deced- 
ent under  Minn.  Stet.  1804,  |  4629,  prefer- 
ring  claims  for  taxes  to  ordinary  debts, 
{  1623,  making  them  a  lien  on  personal 
property,  and  other  provisions  for  enforc- 
ing delinquent  taxes  by  distraint  of  goods 
and  chattels,  by  proceedings  by  attachment 
and  publication  g^iving  appropriate  notiee 
and  opportunity  to  contest,  is  not  without 
due  process  of  law,  although  the  decedent 
was  a  nonresident  of  the  state.  Bristol  v, 
Washington  County,  701 

29.  Subjecting  the  logs  of  one  owner  in 
a  log  boom  to  a  statutory  lien  for  fees  due 
the  surveyor  general  for  surveying  and  scal- 
ing all  the  logs  in  the  boom,  including  those 
of  other  owners,  does  not  deprive  the 
owner  of  property  without  due  process  of 
law,  when  ne  nas  chosen  to  avail  himself  of 
the  boom.    Lindsay  &  P.  Co.  v.  Mullen,  400 

30.  The  condemnation  of  property  under 
a  special  statute  for  the  abolition  of  grade 
crossings  is  not  a  taking  of  the  property  of 
the  owners  whether  as  property  owners  or 
as  taxpayers,  without  d\ie  process  of  law, 
by  reason  of  the  fact  that  the  statute  au- 

I75r  179,  177,  178  V.  8. 
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a  increase  in  the  number  of  tracks, 
idea  for  payment  of  part  of  the  ex- 

the  city  in  which  the  proper^  is 

whether  the  provision  for  payment 
ty  is  valid  under  the  state  Consti- 

iKit.  since  the  condemnation  of  the 

and  the  apportionment  of  the  cost 
.net   and   separable  portions  of  the 

Wheeler  v.  New  York,  N.  H.  t  H. 

1085 

nonresident  mortgagee  is  not  de- 
'f  property  without  due  process  of 
Tenn.  act  1877,  S  S,  simply  because 
n  is  subordinated  to  the  claims  of 
je  creattors  of  an  insolvent  foreign 
;ion.     Sully  t.  American  Nat.  Bank, 

1072 
he  restriction  on  the  waste  of  gas 
bv  owners  of  land,  made  by  Ind.  Acts 

300,  which  provides  that  it  shall  be 
il  to  permit  the  flow  of  gas  or  oil 

well  to  escape  into  the  open  air, 
;  being  confined  within  the  well  or 
pipes  or  other  safe  receptacle,  for 
han  two  days  after  gas  or  oil  shall 
«n  struck  in  the  well,— does  not  take 
vate  property  of  the  owners  of  the 
ithout  adequate  compensation,  and 
re  without  due  process  of  law,  since 
ner  of  the  surface  has  no  property 
n  the  gas  or  oil  until  he  has  actually 
1  it  to  possession,  or,  if  he  has  any 
ty  right  therein,  it  is  a  right  in  com- 
ith  the  coequal  right  of  other  land- 
I  to  take  from  the  common  source  of 
,  and  therefore  subject  to  the  legis- 
power  to  prevent  a  destruction  of  the 
>n  property  by  one  of  the  common 
3.    Ohio  Oil  Co.  V.  Indiana,  729 

A  person  is  not  deprived  of  his  repu- 

(even  if  that  constitutes  property) 
it  due  process  of  law  by  denying  his 
to  an  action  for  detamatory  words  in 
uling.  Abbott  v.  National  Bank  of 
erce,  217 

The  constitutional  guaranty  of  liber- 
the  individual  to  enter  into  private 
icts  does  not  limit  the  power  of  Con- 
go as  to  prevent  it  from  legislating 
the  subject  of  contracts  in  restraint 
^Tstate  or  foreign  commerce.  Addys- 
ipe  k  S.  Co.  T.  United  States,  136 

An  ordinance  fixing  the  amount  of  a 
>e  fee  for  the  privilege  of  doing  busi- 
tiigh  enough  to  msJce  it  partake  of  the 
cter  of  an  excise  or  privil^e  tax,  as 
IS  to  provide  a  means  for  the  regulation 
e  business,  is  not  for  that  reason  in 
tion  of  any  provision  of  the  Federal 
titution,  as  an  improper  and*  illegal  in- 
rence  with  the  rights  of  the  citizen. 
Iling  V.  (Jhicago,  725 

ee  power. 

,  Regulations  respecting  the  pursuit  of 
hM  trade  or  business,  being  an  exer- 
of  the  police  power,  are  within  the  au- 
ty  of  the  state,  and  form  no  subject  for 
ral  interference  unless  they  are  so  ut- 
iinrcasonsble  and  extravagant  in  their 
re  and  purpose  that  the  property  and 
U.  8..  Book  44. 


personal  rights  of  the  citizen  are  unneces- 
sarily and  in  a  manner  wholly  arbitrary  in- 
terfered with  or  destroyed  without  due  pro- 
cess of  taw.  Id. 

37.  The  proviso  that  keeping  a  barber 
shop  open  on  Sunday  for  the  purpose  of  cut- 
ting hair  and  shaving  beards  shall  not  be 
deemed  a  work  of  necessity  or  charity,  which 
follows  the  exception  as  to  works  of  neces- 
sity or  charity  in  Minn.  Gen.  Stat.  1894, 
S  6513,  prohibiting  Sunday  labor,  does  not 
make  a  purely  arbitrary  classification  in 
conflict  with  the  Federal  Constitution;  but 
is  within  the  limits  of  the  legislative  police 
power.    Petit  v.  Minnesota,  716 

38.  An  ordinance  prescribing  limits  in  a 
city,  outside  of  which  no  woman  of  lewd 
character  shall  dwell,  with  a  proviso  that 
nothing  therein  shall  be  so  construed  as  to 
authorize  such  women  to  occupy  a  house  in 
any  portion  of  the  city,  and  with  nothing  in 
the  ordinance  to  deny  the  ordinary  right  of 
individuals  to  restrain  a  private  nuisance, 
is  an  exercise  of  the  police  power  which  does 
not  invade  the  rights  of  property  owners  in 
or  adjacent  to  the  prescribed  limits.  In  vio- 
lation of  the  Federal  Constitution,  although 
the  pecuniary  value  of  their  property  may 
be  depreciated  in  consequence  thereof.  L'Hote 
V.  New  Orleans,  899 

OONSlTIi. 

See  Diplomatic  and  Consulab  Om- 

CERS. 

CORTIinTOUS  JStXE. 

See  Cabriebs,  7. 

CONTRACTS. 

Of  Corporation,  see  Corpobations,  1, 
3-9. 

Rule  of  Decision  as  to,  see  ComtTS,  37, 
38. 

Violating  Anti-Trust  Law,  see  Con- 
spiracy. 

See  also  Appeal  and  Error,  31,  42; 
Commerce;  CoNSTinrnoNAL  Law, 
34;  Damages,  1;  Febbt;  Specific 
Pebformancx. 

1.  A  contract  providing  that,  if  the  par- 
ty of  the  second  part  shall,  "by  freshets, 
ice,  or  other  force  or  violence  of  the  ele- 
ments, and  by  no  fault  of  his,  be  prevented 
from  completing  the  work  at  the  time  agreed 
upon,  such  additional  time  may  be  allowed 
for  the  completion  as  in  the  judgment  of 
the  party  of  the  first  part  shall  be  just  and 
reasonable;  while  a  previous  provision  of 
the  contract  provides  that  it  mav  be  an- 
nulled with  the  sanction  of  the  chief  of  en- 

?;ineers  for  failure  to  prosecute  the  work 
aithfully  and  diligently  in  accordance  with 
the  requirements, — ^must  be  interpreted  to 
mean  that  the  engineer  shall  determine 
whether  a  failure  to  complete  the  work 
within  the  time  limited  was  occasioned  by 
freshets  or  other  force  of  the  elements  and 
by  no  fault  of  the  contractor,  and,  if  so, 
what  additional  time  shall  be  just  and  rea- 
sonable.    United  States  v.  Oleason,         284 

2.  A  mistake  in  the  proposals  by  a  bid- 
78  1241 


Digitized  by 


Google 


CONVEBSIOH. 


der  for  •  contract  with  •  city,  which  is 
promptly  declared  by  an  agent  of  the  bidder 
aa  toon  aa  it  ii  disooverM  and  before  the 
city  haa  done  anything  to  alter  its  condi- 
tion, will  not  bind  the  bidder  by  reason  of 
a  proTision  in  the  city  charter  that  a  bid 
•hall  not  be  withdrawn  or  canceled  until 
the  board  shall  have  let  the  contract.  Mof- 
fett,  H.  A  C.  Co.  V.  Rochester,  1108 

3.  A  city  cannot  claim  that  a  bidder  who 
has  made  a  mistalce  in  his  proposals  did  not 
intend  to  give  the  executive  board  of  the 
city  an  opportunity  to  correct  the  mistake, 
where,  before  the  time  expressed  in  the  res- 
olutions of  the  board  for  ttie  bidder  to  ap- 
pear and  execute  a  contract,  or  be  regarded 
as  altandoning  any  intention  to  do  so,  the 
bidder  filed  a  bill  in  a  court  of  equity  to  de- 
termine the  rignts  of  the  parties,  and  the 
city  made  a  reformation  of  the  proposals 
impossible  by  letting  the  contract  to  an- 
other party.  Id. 
PnliUo  policy. 

4.  A  combination  may  illefpilly  restrain 
trade  iiy  preventing  oomnetition  for  con- 
tracts ana  enhancing  prices,  although  it 
does  not  prevent  the  letting  of  any  particu- 
lar contract.  Addyston  Pipe  ft  S.  Co.  v. 
United  States,  136 

6.  A  stipulation  in  a  lease  of  a  strip  of 
land  on  a  railroad  right  of  way  for  a  storage 
warehouse,  by  which  the  railroad  company 
is  exempted  from  any  liability  for  damage 
by  fire  from  its  locomotive  engines,  even 
tnough  caused  by  the  negligence  of  the 
company  or  its  servants,-  is  not  void  as 
against  public  policy,  where  the  lease  con- 
tains no  provisions  which  in  any  way  in- 
volve any  relation  of  the  railroad  company 
as  a  common  carrier  to  the  lessee  or  to  the 

Rublic.    Hartford  Fire  Ins.  Co.  v.  Chicago, 
r.  ft  St.  P.  R.  Co.  84 

Ferformaao*!  breaoli. 

6.  An  unqualified  and  positive  refusal  to 
perform  a  contract,  though  the  performance 
thereof  is  not  yet  due,  may,  if  the  renuncia- 
tion goes  to  the  whole  contract,  be  treated 
as  a  complei/C  breach  which  will  entitle  the 
injured  party  to  bring  his  action  at  once. 
Roehm  r.  Horst,  953 

7.  The  Judgment  of  an  engineer  to  whom 
a  contract  refers  the  determination  of  ques- 
tions of  performance  can  be  revised  by  the 
court  only  upon  all^ation  and  proof  of  bad 
faith,  or  of  mistake  or  negligence  so  gross 
as  to  justify  an  infwence  of  bad  &th. 
United  SUtes  t.  Oleason,  284 

8.  The  conclusion  of  an  engineer  as  to 
the  riffht  of  a  contractor  to  an  extension  of 
Ume  18  not  prevented  from  constituUng  a 
judgment,  within  the  meaning  of  a  contract 
provision  referring  the  matter  to  his  iudg- 
roent,  merely  because  the  court  reaches  a 
different  conclusion.  Id. 

9.  The  basis,  of  the  decision  of  an  en- 
gineer in  the  exercise  of  his  power  to  deter- 
mine the  right  of  a  contractor  to  an  exten- 
sion of  time  because  of  interruption  by  Uie 
elements  without  his  fault  need  not  be  ex- 
pressly stated  in  order  to  give  efficacy  to  his 
decision.  Id. 
\%4t 


10.  Previous  delinquencies  of  contractors 
and  the  futility  of  previous  extensions  may 
be  taken  into  consideration  by  an  engineer 
in  detormining  whether  a  further  extension 
of  time  for  performance  should  be  allowed. 

Id. 

11.  A  city  which  purchases  with  drainage 
warrants  a  plant  to  perfect  its  arainage  sys- 
tem cannot  defeat  liability  for  breach  of  its 
agreement  to  facilitate  the  collection  of 
drainage  assessments  and  apply  the  fund  to 
payment  of  the  warrants,  by  setting  up  a 
judgment  holding  the  assessments  noncul- 
lectible  l)ecause  of  its  abandonment  of  the 
drainage  syscem.     New  Orleans  v.  Warner, 

94 
Impairment  of  obligation. 
See  also  Eminent  Domain. 

12.  A  forfeiture  of  the  permission  to  a 
foreign  corporation  to  do  business  in  the 
siate,  for  violation  of  the  provisions  of 
Tex.  act  1889,  under  which  the  permit  was 
given,  and  which  provides  for  the  forfeiture, 
does  not  violate  any  contract  obligation,  as 
the  provision  for  the  forfeiture  is  a  part  of 
the  obligation.  Waters-Pierce  Oil  Co.  v. 
Texas,  667 

13.  The  obligation  of  the  contract  which 
the  taw  raises  from  the  transaction  itself 
when  a  state  actually  receives  in  payment 
of  an  obligation  treasury  warrants  which 
are  void,  and  thereupon  cancels  them,  would 
be  impaired  by  any  subsequent  statute  of 
the  state  which  repudiated  or  permitted  the 
repudiation  of  the  payments.  Houston  ft  T. 
C.  R.  Co.  V.  Texas,  673 

14.  A  construction  by  a  stete  court  of  a 
stete  statute,  whereby  a  cause  of  action  un- 
der the  statute  for  default  of  payments  is 
enforced  on  the  ground  that  paymento  pre- 
viously made  and  accepted  by  the  state  are 
void,  operates  to  impair  the  obligation  of 
the  implied  contract  arising  out  of  the  ac- 
ceptance of  the  paymente,  and  therefore  vio- 
lates the  Federal  Constitution,  although  the 
state  court  does  not  mention    the    statute. 

Id. 

16.  A  contract  authorized  by  the  existing 
state  Constitution,  as  then  construed  l^  the 
highest  court  of  the  state,  cannot  t>e  affected 
by  subsequent  change  in  the  decisions  of 
that  court  or  by  the  adoption  of  a  new  Con- 
stitution. Los  Angeles  v.  Los  Angeles  City 
Water  Co.  886 

16.  A  decision  of  a  state  court  may  give 
effect  to  a  state  statute  and  thereby  impair 
the  obligation  of  a  contract  with  the  state, 
although  the  conrt  does  not  mention  the 
statute.    Houston  ft  T.  C.  R.  Co.  v.  Texas, 

67S 

17.  A  redaction  of  the  income  of  a  water 
company  need  not  be  shown  in  order  to  es- 
tablish the  fact  that  a  reduction  of  ite  rates 
by  ordinance  impairs  the  obligation  of  a 
contract  prohibiting  such  reduction.  Los 
Angeles  v.  Loe  Angeles  City  Water  Co.    886 

CONVERSION. 

See  JnnovERT,  12. 

175.  176.  177.  178  Tf.  S. 
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OOPTSIGHV. 

Election  of  Semedy  u  to,  lee  Aonoif 

OB  SXJTT,  2. 

See  oIbo  Coubts,  16;  Judokknt,  7. 

The  penalty  for  iDfringement  of  copy- 
right imposed  by  U.  S.  Rev.  Stat.  {  4965,  of 
$1  for  every  sheet  found  in  defendant's  pos- 
session, extends  only  to  sheets  found  in  his 
possession  for  the  purposes  of  forfeiture 
and  condemnation,  and  does  not  extend  to 
sheets  which  are  merely  proved  to  have  been 
in  his  possession  at  some  time  within  two 
years  before  the  action  h^^an.  Bolles  v. 
Outing  Co.  166 

OORPOBATIOMB. 

As  Citizens,  see  Conbtitutionai.  Law, 

10. 
Shares  of  Stock  as  Personal  Property, 

see  Action  or  Sttit,  4. 
Mortgage  by,  see  Mobtoaob,  1,  2. 
See  also   Banks;    Eminbrt   Domain; 

JUOOHENT,  9. 

1.  No  action  can  be  maintained  on  a 
oontract  with  a  corporation  which  is  pro- 
hibited by  its  diarter.  De  la  Vergne  Re- 
frigerating Mach.'  Co.  T.  German  Sav.  Inst. 

65 
See  also  Cabbikbs,  2. 

2.  A  new  corporation  was  formed  by  the 
consolidation  of  railroad  companies  under 
Minn.  Spec.  Laws  1881,  chap.  113,  provid- 
ing for  the  manner  of  consolidation,  the 
name  of  the  new  company, — which  might  be 
"the  name  of  either  corporation  party  there- 
to or  any  other  name," — the  transfer  of  the 
property  of  the  old  corporations,  the  retire- 
ment of  their  stock  and  the  issue  of  new 
stock,  and  for  compensating  the  stockhold- 
ers of  the  old  corporations  who  decline  to 
convert  their  stock  into  the  stock  of  the 
new  company.  Minneapolis  &  St,  L.  Ry.  r. 
Gardner,  793 

3.  It  is  not  within  the  general  powers  of 
a  corporation  to  purchase  the  stock  of  other 
corporations  for  the  purpose  of  controlling 
their  management,  unless  express  permis- 
sicfh  be  given  them  to  do  so.  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  German  Sav. 
Inst.  66 

4.  Authority  to  purchase  "other  prop- 
erty necessary  for  their  business,"  given  to 
manufacturing  corporations  by  N.  Y.  act 
June  7,  1863,  does  not  extend  to  the  pur- 
chase of  stock  of  similar  corporations.     Id. 

5.  The  purchase  by  a  manufacturing 
company  of  the  stock  of  an  insolvent  rival 
concern  which  has  ceased  to  do  business, 
and  whose  stock  is  bought  for  the  evident 
purpose  of  preventing  a  reorganization  and 
of  obtaining  its  patronage,  is  not  author- 
ized by  N.  1.  act  April  28,  18tI6,  chap.  838, 
making  it  lawful  for  a  manufacturing  com- 
pany to  hold  stock  in  the  capital  of  any  cor- 
poration engaged  in  the  business  of  mining, 
manufacturing,  or  transporting  such  mat- 
ters as  are  required  in  the  prosecution  of 
the  business  of  the  former  company,  so  long 
•8  they  shall  furnish  or  tran8ix>rt  such  ma- 


terials for  the  use  of  such  company,  and  for 
two  years  thereafter,  and  no  longer.        Id. 

6.  A  bonus  in  stock  griven  to  purchasers 
of  the  bonds  of  a  corporatioE  simply  as  an 
inducement  to  take  the  bonds,  if  this  is  done 
in  good  faith,  will  not  entiUe  dissenting 
stockholders  to  have  a  deduction  of  the  par 
value  of  the  stock  made  from  the  bonds. 
Dickerman  T.  Northern  Trust  Co.  423 

7.  An  instant  declaration  by  trustees 
that  both  principal  and  interest  of  a  mort- 
gage are  due  because  of  the  nonpayment  of 
an  execution  on  a  judgment  against  the 
mortgagor,  which  is  a  corporation,  cannot 
be  contested  by  stockholders,  where  the  di- 
rectors of  the  company  do  not  make  any 
objection,  on  the  ground  that  the  provision 
of  the  mortgage  for  such  declaration  if  the 
execution  was  not  paia  "forthwith"  allowed 
a  reasonable  time  for  such  payment.        Id. 

8.  A  conveyance  of  all  the  sissets  of  a 
corporation  is  not  within  the  power  of  the 
stockholders,  even  though  they  all  sign  it, 
without  formal  action  at  a  meeting  held  for 
that  purpose.  De  la  Vergne  Refrigerating 
Mach.  Co.  V.  German  oav.  Inst.  65 

9.  A  oontract  with  stockholders  of  a  cor- 
poration for  its  assets  and  goodwill  is  with- 
out consideration,  if  there  is  no  corporate 
action  authorizing  the  transfer,  since  the  as- 
sets are  the  property  of  the  company,  and 
not  of  its  stockholders.  Id. 

10.  The  liability  of  a  stockholder  to  an 
additional  amount  equal  to  his  stodc, 
though  created  by  statute,  is  contractual  in 
its  nature,  where  the  parties  voluntarily 
form  a  corporation  under  such  statute. 
Whitman  v.  National  Bank  of  Oxford,  687 
See  also  Confuct  of  Laws,  3;   Cohstttu- 

TioNAi.  Law.  6. 

11.  A  declaration  that  shares  of  stock  is- 
sued as  a  bonus  to  purchasers  of  bonds  are 
fully  paid  up  and  unassessable  is  conclusive 
in  favor  of  the  holders  as  against  the  cor- 
poration and  its  stockholders,  when  the 
rights  of  creditors  are  not  involved.  Dick- 
erman V.  Northern  Trust  Co.  423 

12.  The  grant  to  a  consolidated  railroad 
company,  by  Minn.  Spec.  Laws  1881,  obap. 
113,  of  the  franchises,  exemptions,  and  im- 
munities of  the  older  company,  does  not  in- 
clude the  exemption  which  the  stockholders 
of  the  earlier  company  were  given  by  mere 
implication,  without  any  express  provision 
therefor,  even  if  such  exemption  could  be 
granted  by  the  legislature  under  the  pro- 
vision of  the  state  Constitution  of  1858, 
which  imposes  liability  upon  the  sharehold- 
ers of  all  such  corporations.  Minneapolis 
k  St  L.  Ry.  v.  Gardner,  793 

FoTelgn. 

Regulation  of,  see   CoifFUOT  of  Laws,   4; 
Insubaroe,  1. 

13.  The  right  of  a  foreign  corporation  to 
engage  in  business  within  a  state  other  than 
that  of  its  creation  depends  solely  upon  the 
will  of  such  other  state,  except  with  respect 
to  business  of  a  Federal  nature.  Waters- 
Pierce  Oil  Co.  ▼.  Texas,  W7 
See  also  Contbaotb.  12. 
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14.  No  discrimination  i«  made  between 
nonresident  and  resident  mortgage  creditors 
by  Tenn.  act  187 1,  i  5,  providing  for  a  pref- 
erence of  the  creditors  of  an  insolvent  for- 
eign corporation  "over  mortgage  .  .  . 
creditors"  for  uebts  made  before  registra- 
tion of  the  mortgages.  Sully  v.  American 
Nat.  Bank,  1072 

See  also  Constitutionai,  Law,  10,  13,  31. 

COSTS. 

See  Action  ob  Suit,  7;  Appeal  and 
Ebrob,  89,  98;  Prize,  IS. 

COUNTT>SEATS. 

Compelling  Trains  to  Stop  at,  see 
Commerce,  4. 

COURTS. 

Appellate  Jurisdiction  of,  see  Appeal 
AND  Error. 

Power  of,  in  Bankruptcy,  see  Bank- 
EUPTCT,  2. 

Reviewing  Action  of  Secretary,  see  Ex- 
ecutive Departments,  1. 

Power  as  to  Liand  in  Other  States,  see 
Infants. 

Jurisdiction  for  Administration,  se« 
Executors  and  Administbatobs, 
1. 

See  also  Action  ob  Suit,  8;  Appeal 
AND  Ebbor,  5;  Banks,  4,  6;  Con- 
flict OF  Laws,  2;  Intebnal  Rev- 
enue, 8 ;  Intebnational  Lav,  1 ; 
Public  Lands,  10;  Removal  or 
Causes;  Supbeme  Coubt;  Wa- 
tebs,  8. 

1.  A  court  will  not  set  aside  a  contract 
by  a  municipal  corporation  for  the  purchase 
of  property  which  has  been  delivered  to  it, 
upon  the  ground  that  it  made  a  bad  bar- 
gain, and  paid  more  than  the  property  was 
worth,  and  that  the  action  of  the  common 
council  was  dictated  by  improper  motives. 
New  Orleans  v.  Warner,  96 
Judges. 

2.  The  salary  payable  to  a  judge  of  the 
United  States  district  court,  after  his  resig- 
nation, under  U.  S.  Rev.  Stat.  S  714,  when 
he  has  held  his  commission  at  least  ten 
years,  and  has  reached  the  age  of  seventy 
years,  does  not  include  the  allowance  of 
$300  per  term  provided  by  U.  ti.  Rev.  Stat. 
S  613,  in  case  of  a  judge  holding  terms  of 
the  circuit  court  of  the  southern  district  of 
New  York  for  criminal  business,  although 
the  jud^  may,  for  many  years  before  his 
resignation,  have  held  every  such  term. 
Benedict  v.  United  States,  603 
Cltlsenahlp  aa  basla  of  Federal  Jnrl*- 

dlotlon. 
See  also  Pleading,  7,  8. 

3.  A  purchaser  of  warrants  at  a  judicial 
sale  under  authority  of  an  order  of  the  pro- 
bate court  is  an  assignee  within  the  mean- 
ing of  the  act  of  Congress  of  March  3,  1875, 
which  allows  an  assignee  of  such  contracts 
to  sue  in  the  Federal  court  only  when  suit 
might  have  been  brought  in  that  court  if  no 
assignment  had  been  made.  QIass  v.  Con- 
cordia Police  Jury,  430 
»44 


4.  A  limited  partnership  assoeiatios 
created  under  Pa.  Laws  1874,  p.  271,  al- 
though it  may  be  called  a  quasi-corpora- 
tion and  is  declared  by  the  state  statute  to 
be  a  citizen  of  the  state,  is  not,  like  a  cor- 
poration created  under  the  laws  of  the 
state,  to  be  deemed  a  citizen  of  that  state, 
within  the  meaning  of  the  clause  of  the  Fed- 
eral Constitution  which  extends  the  judicial 
powers  of  the  United  States  to  controversies 
between  citizens  of  different  states.  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones, 

842 

5.  Claims  assigned  to  plaintiff  by  those 
whose  citizenship  and  residence  do  not  ap- 
pear either  in  the  complaint  or  in  the  peti- 
tion for  removal  cannot  be  added  to  his  own 
cause  of  action,  in  order  to  give  jurisdiction 
to  a  Federal  court  on  removal  from  a  state 
court  on  the  ground  of  diverse  citizenship. 
North  American  Transportation  ft  T.  Co.  v 
Morrison,  1061 

6.  Plaintiffs  who  elect  to  assert  a  joint 
claim  and  title  with  other  persons,  and  re- 
cover a  joint  judgment  for  their  undivided 
interests,  cannot,  when  there  is  no  Federal 
question  involved,  support  jurisdiction  of  a 
circuit  court  of  the  United  States  on  the 
ground  that  they  are  not  citizens  of  the 
same  state  as  the  defendant,  when  such  ju- 
risdiction cannot  be  sustained  on  that 
ground  with  respect  to  their  coplaintiffs. 
Florida  C.  ft  P.  R.  Co.  v.  Bell,  486 

7.  One  who  appears  by  the  proceedings 
in  the  Land  Office  to  be  the  applicant  for  a 
patent  to  a  mining  claim,  and  to  be  assert- 
ing his  compliance  with  the  statute,  is  a 
proper  and  necessary  party  defendant  in  a 
suit  in  support  of  an  adverse  claim  under 
U.  S.  Rev.  Stat.  H  2325,  2326,  and  not 
merely  a  nominal  party  who  can  be  disre- 
garded in  determining  the  question  of  the 
jurisdiction  of  a  Federal  court  on  the 
ground  of  diverse  citizenship.  Blackburn  v. 
Portland  Gold  Min.  Co.  276 
Jnrlsdlotlonal  amoniit. 

See  also  Pi.eadino,  9,  10. 

8.  A  suit  to  restrain  the  collection  ot 
taxes  not  exceeding  $2,000  in  amount, 
though  arising  under  the  Constitution  or 
laws  of  the  United  States,  is  not  within  the 
jurisdiction  of  a  circuit  court  of  the  United 
States  under  the  act  of  Congress  of  August 
13,  1888,  S  1 ;  and  future  taxes  which  may 
be  affected  by  the  decision  cannot  be  in- 
cluded in  determining  the  value  of  the  nuit- 
ter  in  dispute.  Holt  v.  Indiana  Manufac- 
turing Company,  374 
Federal  qiiestlon. 

See  also  Pleadino,  11. 

9.  A  plaintiff  whose  statement  of  his 
own  claim  does  not  disclose  a  Federal  ques- 
tion cannot  create  jurisdiction  in  a  circuit 
court  by  anticipating  the  defendant's  claim, 
and  by  alleging  that  the  defendant  willset 
up  a  defense  under  some  law  of  the  United 
SUtes.    Florida  C.  ft  P.  R.  Co.  v.  Bell,    486 

10.  A  suit  by  the  United  States  to  deter- 
mine the  question  of  fraud  in  obtaining  ao 
award  against  Mexico,  brought    imder    au- 
thority of  the  act  of  Congress  of  December 
ITS,  176,  177,  178  V-  8. 
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28,  1892,  is  •  "cue,"  within  the  meaning 
of  U.  S.  Const,  art.  3,  {  2,  extending  the  ju- 
dicial power  of  the  United  States  to  cases  in 
law  and  equity  arising  under  that  instru- 
ment, the  laws  of  the  United  States,  or 
treaties,  since  the  proceeding  inrolves  a 
right  which  in  its  nature  is  susceptible  of 
judicial  determination,  and  the  statute 
makes  the  decision  of  the  court  of  claims  a 
final  and  indisputable  basis  of  action  by  the 
parties,  and  not  simply  an  ancillary  or  ad- 
visory decision.  La  Abra  Silver  Min.  Co. 
T.  United  States,  223 

_  11.  The  questions  of  priority  of  posses- 
sion of  a  water  right,  and  of  conformity  to 
local  customs,  laws,  and  decisions,  do  not 
constitute  Federal  questions  under  U.  S. 
Rev.  Stat.  }  2339,  which  will  give  jurisdic- 
tion to  a  Federal  court,  but  are  merely  pre- 
liminary to  or  the  possible  basis  of  a  Fed- 
eral question.  Telluride  Power  Transmis- 
sion Co.  V.  Rio  Grande  Western  R.  Co.    305 

12.  A  suit  to  enjoin  state  taxes  as  illegal 
because  levied  in  effect  on  patents  or  patent 
rights  is  not  one  "arising  under  the  patent 
laws,"  of  which  the  circuit  court  of  the 
United  States  can  take  jurisdiction  under 
U.  S.  Rev.  Stet.  8  629,  cl.  9.  Holt  v.  In- 
diana Manufacturing  Co.  374 

13.  A  suit  brought  in  support  of  a  pro- 
test and  adverse  claim  under  U.  S.  Rev. 
Stat.  $g  2325,  2326,  is  not  a  suit  arising  un- 
der the  laws  of  the  United  States  in  such  a 
sense  as  to  confer  jurisdiction  on  a  Federal 
court  regardless  of  the  citizenship  of  the 
parties,  where  no  question  is  made  as  to  the 
meaning  and  construction  of  the  statutes  of 
the  United  States.  Blackburn  v.  Portland 
Gold  Min.  Co.  276 
Shoshone  Min.  Co.  v.  Rbtter,  864 

14.  The  rights  for  the  deprivation  of 
which  suits  may  be  brought  in  a  circuit 
court  of  the  United  States  under  U.  S.  Rev. 
Stat.  §  629,  cl.  16,  for  the  protection  of 
rights  secured  by  the  Constitution  of  the 
United  States,  or  by  any  law  providing  for 
equal  rights  of  citizens,  include  civil  rights 
only,  as  the  provisions  of  that  section  were 
brought  forward  from  the  act  of  Congress 
of  April  20,  1871,  to  enforce  the  provisions 
of  the  1 4th  Amendment.  Holt  v.  Indiana 
Manufacturing  Co.  374 

16.  The  conformity  of  a  log  boom  to  the 
provisions  of  a  state  statute  so  as  to  exempt 
it  from  prohibition  under  the  river  and  har- 
bor act  of  1890,  9  10,  is  not  a  question  for 
the  state  courts  alone,  but  must  be  decided 
by  a  Federal  court,  when  suit  is  brought  for 
an  injunction  against  the  boom  as  an  ob- 
struction to  navigation  prohibited  by  the 
Federal  law.  United  States  v.  Bellingham 
Bay  Boom  Co.  437 

16.  An  action  at  law  to  recover  damages 
for  infringement  of  copyright  under  U.  S. 
Rev.  Stat.  S  4966,  is  not  one  to  recover 
either  a  penalty  or  a  forfeiture,  ao  as  to 
make  the  jurisdiction  of  a  district  court  of 
the  United  States  exclusive,  but  is  within 
the  provision  of  U.  S.  Rev.  Stat.  §  629,  subd. 
9,  giving  to  the  circuit  courts  jurisdiction 
of  suits  at  law  or  in  equity  arising  under 


the  patent  or    copyright   laws.     Brady    v. 
Daly,  109 

17.  United  States  district  courts  have  no 
jurisdiction  over  independent  suits  brought 
by  a  trustee  in  bankruptcy  to  assert  a  title 
to  money  or  property  as  assets  of  the  bank- 
rupt, against  strangers  to  the  bankruptcy 
proceedings,  unless  oy  consent  of  the  pro- 
posed defendant,  such  jurisdiction  being  de- 
nied to  them  by  {  23  of  the  bankruptcy  act 
of  1898.    Bardes  v.  First  Nat.  Bank,       1175 

18.  Jurisdiction  of  civil  actions  at  law 
and  plenary  suits  in  equity  to  determine  ti- 
tle to  and  reduce  to  possession  alleged  as- 
sets of  a  bankrupt  was  not  included  in  the 
clauses  of  {  2  of  the  bankruptcy  act  of  1898, 
which  confer  upon  district  courts  of  the 
United  States  power  to  bring  in  and  sub- 
stitute additional  parties  in  proceedings  in 
bankruptcy,  to  make  orders,  issue  process, 
and  enter  judgments  necessary  for  the  en- 
forcement of  the  "provisions  of  this  act," 
and  "to  cause  the  estates  of  bankrupts  to 
be  collected,  redurad  to  money,  and  distrib- 
uted, and  determine  controversies  in  rela- 
tion thereto,  except  as  herein  otherwise 
provided,"  since  !  23  of  the  act  is  intended 
to  define  the  jurisdiction  ot  such  courts  over 
such  suits.  Id. 

19.  Jurisdiction  of  a  claim  to  recover 
mesne  profits  accruing  between  a  pre-emp- 
tion entry  and  the  issuance  of  a  patent  can- 
not be  taken  by  a  circuit  court  of  the  United 
States  which  does  not  have  jurisdiction  to 
determine  the  question  of  title  to  the  land 
in  dispute  or  of  the  right  of  possession 
thereof.    Florida  C.  &  P.  R.  Co.  v.  Bell,    486 

20.  A  bill  invoking  the  jurisdiction  of  the 
circuit  court  of  the  United  States  on  the 
ground  that  the  case  arises  under  the  Con- 
stitution of  the  United  States  by  reason  of 
the  violation  and  impairment  of  a  contract 
will  be  dismissed  when  it  does  not  aver  facts 
to  show  such  violation.  Bienville  Water 
Supply  Co.  V.  Mobile.  92 
Emf  oroing;  state  law. 

21.  The  law  of  a  state  making  shares  ot 
corporate  stock  personal  property  should  b« 
enforced  by  a  circuit  court  of  the  United 
States  sitting  in  that  state,  as  part  of  the 
law  of  the  state  in  respect  of  corporations 
created  by  it.  Jellenik  v.  Huron  Copper 
Min.  Co.  647 
Parilcnlar  Federal  oonrts. 

22.  The  power  of  a  circuit  court  of  the 
United  States  to  order  a  surgical  examina- 
tion of  the  plaintiff  in  an  action  for  dam- 
ages for  a  personal  injury,  in  accordance 
with  the  provisions  of  a  statute  of  the  state 
in  which  the  court  is  sitting,  there  being  no 
law  of  Congress  in  conflict  therewith,  is  con- 
ferred by  U.  S.  Rev.  SUt  f  721,  providing 
that  the  laws  of  the  states  shall  be  rules  of 
decision  in  trials  at  common  law  in  courts, 
of  the  United  States,  in  cases  in  which  they 
apply.  Camden  ft  Suburban  R.  Co.  v.  Stet- 
son, 721 

23.  The  enforceability  in  equitr  of  a  lien 
for  the  enforcement  of  which  there  is  no 
special  statutory  provision  is  a  matter  as  to 
which  the  Federal  courts  will  recognize  the 
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prtctiee  of  the  state  courts  as  expressive  of 
the  local  law.     Knapp,  Stout,  &  Co.  Com- 
pany V.  McCaffrey,  921 
Ooafllotins  Jnrlsdlotion. 
See  also  Action  ob  tivn,  6,  8. 

24.  A  Federal  court  may  take  jurisdic- 
tion of  a  suit  to  set  aside  a  judgment  of  a 
state  court  in  the  same  state,  when  it  is  at- 
tacked for  fraud  and  want  of  jurisdiction 
because  it  was  rendered  on  service  by  pub- 
lication, the  order  for  which  was  obtained 
by  a  false  affidavit.    Howard  v.  DeCordova, 

90S 

26.  A  judgment  rendered  by  a  state  court 
against  plaintiff  in  an  action  of  equitable 
ejectment,  sustaining  a  defense  based  on 
title  obtained  through  sales  under  mort- 
gages, was  not  without  jurisdiction  because 
the  plaintiff  had  obtained  a  prior  decree  in 
a  Federal  court  against  one  of  the  eject- 
ment defendants  before  the  defense  sus- 
tained by  the  state  court  had  arisen,  when 
this  decree  was  not  set  up  in  the  state  court 
as  a  bar.    Bryar  v.  Campbell,  926 

26.  Goods  in  actual  possession  of  a  bank- 
rupt at  the  time  of  his  adjudication  as  such, 
and  at  the  time  of  the  reference  of  the  case 
to  a  referee,  who  directs  them  to  be  locked  in 
a  store,  are  in  custody  of  the  United  States 
court,  from  which  they  cannot  be  taken  upon 
any  process  from  a  state  court.  White  v. 
Schloerb,  1183 

27.  After  an  adjudication  in  bankruptcy 
an  action  of  replevin  in  a  state  court  cannot 
be  commenced  and  maintained  against  the 
bankrupt  to  recover  property  in  Sie  posses- 
sion of  and  claimed  by  the  bankrupt  at  the 
time  of  that  adiudication,  and  in  the  pos- 
session of  a  referee  in  bankruptcy  at  the 
time  when  the  action  of  replevin  is  begun. 

28.  A  bill  to  enforce  a  lien  for  towage  by 
foreclosure  of  the  lien  on  a  raft  of  lumber 
in  the  complainant's  possession,  where  the 
suit  is  brought  against  individual  defend- 
ants, seeking  a  decree  against  them,  and,  in 
default  of  the  payment  thereof,  a  sale  of  the 
property  to  satisfy  it, — is  not  a  proceeding 
«n  rem  within  the  exclusive  admiralty  ju- 
risdiction of  the  Federal  courts,  but  is  a 
suit  in  personam  to  enforce  a  common-law 
remedy,  which  may  be  brought  in  a  state 
court,  by  virtue  of  U.  S.  Rev.  Stat.  (  663, 
saving  the  suitor's  right  of  a  common-law 
remedy  in  all  cases  where  the  common  law 
is  competent  to  give  it.  Knapp,  Stout,  & 
Co.  Company  v.  McCaffrey,  921 

29.  The  tiling  of  a  bill  for  foreclosure  of 
a  mortgage  in  a  Federal  court,  and  the  is- 
suing of  a  subpoena  in  the  suit,  give  juris- 
diction as  against  an  action  suosequently 
commenced  in  a  state  court  by  a  summons 
wliich  was  served  before  service  of  the  writ 
of  subpoena  issued  by  the  Federal  court. 
Farmers'  Loan  &  T.  Co.  ▼.  Lake  Street  Elev. 
R.  Co.  667 

30.  A  grant  of  land  in  New  Mexico,  which 
was  complete  and  perfect  before  the  cession 
of  New  Mexico  to  the  United  States,  may  be 
asserted,  as  against  any  adverse  private 
claimsnt^  in  tne  oramary  local  courts  of 
1X46 


justice,  without  having  been  eonflrm«d  or 
rejected  by  Congress,  when  no  proceedings 
for  its  confirmation  are  pending  before  Con- 
gress or  before  the  surveyor  general,  and  it 
is  not  necessary  for  the  owner  to  present  it 
to  the  court  of  private  land  claims  for  con- 
firmation under  the  act  of  Congress  of  1891, 
although  that  act  gives  him  the  right  to  do 
so.    Ainsa  v.  New  Mexico  ft  A.  R.  Co.        78 

31.  An  injunction  against  proceeding  to 
foreclose  a  mortgage  in  a  Federal  court 
which  has  first  acquired  jurisdiction  over 
the  property  cannot  be  granted  by  a  state 
court  in  which  suit  is  brought  for  removal 
of  the  trustee.  Farmers'  Loan  ft  T.  Co.  v. 
Lake  Street  Elev.  R.  Co.  667 

32.  An  injunction  against  enforcing 
claims  against  Indians  in  a  state  court  can- 
not be  granted  by  a  Federal  court  under  U. 
S.  Rev.  Stat.  {  720,  which  prohibita  an  in- 
junction from  a  Federal  court  to  stay  pro- 
ceedings in  any  court  of  a  state,  except  in 
matters  of  bankruptcy.  United  States  v. 
Parkhurst-Davis  Mercantile  Co.  485 
Rules  of  deolslon. 

33.  The  local  law  of  a  state  is  taken  by 
the  Supreme  Court  of  the  United  States  as 
announced  by  the  state  court  of  last  resort. 
Clarke  v.  Clarke,  1028 

34.  Questions  as  to  the  right  to  a  posses- 
sory lien  upon  a  raft  under  state  laws,  and 
the  extent  thereof,  as  well  as  the  existence 
of  possession,  are  local  questions  dependent 
upon  the  law  of  the  state,  in  respect  to 
which  the  Federal  courts  will  follow  the 
state  decisions.  Knapp,  Stout,  ft  Co.  Com- 
pany V.  McCaffrey,  921 

36.  State  decisions  establishing  a  rule  of 
property  will  he  followed  by  the  Supreme 
Court  of  the  United  States,  when  called 
upon  to  interpret  the  state  law.  if  it  is  pos- 
sible to  do  so.    Warburton  v.  White,        566 

36.  The  decision  of  the  highest  court  of  a 
state,  that  a  statute  is  not  in  conflict  with 
the  Constitution  of  the  state,  is  conclusive 
on  the  Federal  courts.    Brown  v.  New  Jer- 


sey, 


119 


37.  Decisions  by  the  court  of  last  resort 
of  a  state  construing  state  laws,  on  the  faith 
of  which  a  subsequent  contract  is  made,  will 
be  adopted  and  applied  by  the  Supreme 
Court  of  the  United  States  in  considering 
the  nature  of  the  contract  right  relied  upon. 
Warburton  v.  White,  666 

38.  A  decision  of  the  highest  court  of  a 
state,  holding  that  a  contract  exempting  a 
railroad  company  from  liability  for  negli- 
gence in  setting  fire  to  a  storage  warehouse 
on  the  railroad  right  of  way  is  not  against 
public  policy,  is  conclusive  upon  a  Federal 
court  sitting  in  that  state.  Hartford  Fire 
Ins.  Co.  V.  Oiicago,  M.  ft  St.  P.  R.  Co.        84 

39.  The  interpretation  of  a  state  statute, 
affixed  to  it  by  the  state  court  of  last  resort, 
will  not  be  disregarded  by  the  United  States 
Supreme  Court,  and  a  different  construc- 
tion given  to  the  statute,  which  will  make 
it  repugnant  to  the  Federal  Constitution. 
TuUis  V.  Lake  Erie  ft  W.  R.  Co.  192 

40.  The  interpretation  of  a  sUte  sUtute 

176.  176,  177,  178  IT.  8. 
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by  the  state  courts,  with  respect  to  its  ap- 
plication to  policies  issued  by  a  foreign  in- 
surance company,  is  binding  on  the  Supreme 
Court  of  the  United  SUtes.  New  York  Life 
Ins.  Co.  T.  Cravens,  1116 

41.  Questions  of  public  policy  as  affecting 
the  liability  for  acts  done  or  upon  contracts 
made  and  to  be  performed  within  one  of  the 
states  of  the  Union,  when  not  controlled  by 
the  Constitution,  laws,  or  treaties  of  the 
United  States  or  by  the  principles  of  the 
commercial  or  mercantile  law  or  of  general 
jurisprudence,  of  national  or  universal  ap- 
plication, are  governed  by  the  law  of  the 
state  as  expressed  in  its  own  Constitution 
and  statutes  or  declared  by  its  highest  court. 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St 
P.  R.  Co.  84 

42.  A  circuit  court  of  appeals  is  not 
bound  to  affirm  an  order  of  a  circuit  court 
which,  u^n  the  ground  of  comity,  followed 
the  decision  of  the  circuit  court  of  appeals 
of  another  circuit  with  reference  to  the  va- 
lidity and  scope  of  a  patent;  but  may  inves- 
tigate the  matter  of  the  validity  and  scope 
of  the  patent  for  itself,  since  comity  is  not 
a  rule  of  law,  but  simply  a  rule  of  ex- 
pediency. Mast,  Foos,  &  Co.  v.  Stover  Mfg. 
Co.  856 

43.  A  decision  by  the  Supreme  Court  of 
the  United  estates  affirming  a  decision  of  a 
state  court  that  upheld  a  state  statute  of 
limitations,  the  constitutional  validity  of 
which  was  dependent  upon  the  existence  of 
some  precedent  or  coincident  remedy,  must 
be  regarded  as  expressly  deciding  that  such 
remedy  exists,  and  cannot  be  disregarded  as 
a  precedent  in  a  later  case,  on  writ  of  error 
to  a  lower  Federal  court,  on  the  theory  that 
the  existence  of  such  remedy  was  merely  as- 
sumed by  the  Supreme  Court  of  the  United 
States  in  the  former  case  because  it  was 
bound  in  that  particular  to  follow  the  de- 
cision of  the  state  court,  but  is  not  so  bound 
in  a  case  arising  in  a  Federal  court.  Sara- 
nac  Land  &  T.  Co.  v.  Roberts,  786 

COmEtTS-HARTIAI.. 

See  Appeal  and  Ebbob.  64. 

CRIMINAI.  LAW. 

Provisions  of  Federal  Constitution,  see 
CoNSTiTUTiONAi.  Law,  3.  16,  22-24. 

See  also  Appeal  and  Krbor,-7,  8,  62,  86, 
87;  Civil  Rionxs;  Habeas  Cob- 
pus;  Witnesses. 

1.  The  right  of  an  accused,  under  U.  S. 
Const.  6th  Amend.,  to  be  confronted  with 
witnesses  against  him,  is  violated  by  per- 
mitting a  deposition  or  statement  of  an  ab- 
sent witness,  taken  at  an  examining  trial, 
to  be  read  at  the  final  trial,  when  it  does 
not  appear  that  the  witness  is  absent  by  the 
suggestion,  connivance,  or  procurement  of 
the  accused,  but  it  does  appear  that  his  ab- 
sence is  due  to  the  negligence  of  the  prosecu- 
tion.   Motes  V.  United  States,  1150 

2.  A  sentence  of  conviction  imposed  un- 
der authority  of  Mass.  Acts  1851,  chap.  87, 
Pub.  Stat.  chap.  187,  S  13,  after  tne  reversal 
of  a  former  judgment,  on  the  application  of 


the  convict,  because  it  was  imposed  under  a 
statute  that  was  passed  after  the  offense 
was  committed,  and  was  therefore  uncon- 
stitutional so  far  as  it  related  to  that  of- 
fense, does  not  violate  the  constitutional 
provision  against  double  jeopardy,  or 
abridge  the  privileges  and  immunities  of 
the  accused  as  a  citizen,  or  deprive  him  of 
his  liberty  without  due  process  of  law,  al- 
though he  had  partly  served  the  invalid  sen- 
tence before  it  was  reversed,  including  one 
day's  solitary  confinement  to  which  each  of 
the  sentences  condemned  him.  Murphy'  v. 
Massachusetts,  711 

3.  A  sentence  to  imprisonment  for  life 
for  conspiracy  accompanied  with  murder, 
in  violation  of  U.  S.  Rev.  Stat.  H  5t>08, 
5509,  providing  for  such  punishment  as  the 
laws  of  the  state  in  which  the  offense  is 
committed  may  impose,  is  not  in  excess  of 
the  authority  of  a  circuit  court  of  the  Unit- 
ed States,  although  the  verdict  of  the  jury 
has  not  indicated  the  punishment,  as  re- 
quired by  the  state  statutes  in  case  of  mur- 
der, since  tbe  act  of  Congress  of  January 
15,  1807,  chap.  29,  abolishes  the  death  pen- 
alty in  such  cases,  and  proviues  for  a  sen- 
tence to  imprisonment  for  life.  Motes  v. 
United  States,  1160 

4.  A  motion  to  quash  an  indictment 
against  a  negro  because  it  was  found  by  a 
grand  jury  from  whicn  all  persons  of  the 
African  race  had  been  excluded  because  of 
their  race  or  color,  when  made  before  ar- 
raignment, and  when  there  had  been  no  op- 
portunity to  challenge  the  array  because  the 
grand  jury  had  been  impaneled  before  the 
offense  was  committed, — ^was  a  proper  and 
timely  mode  of  presenting  the  fundamental 
objection  to  such  indictment  under  the  Con- 
stitution and  laws  of  the  United  States,  be- 
cause of  such  exclusion,  although  the  state 
statute  does  not  provide  for  quashing  an  in- 
dictment on  such  ground.    Carter  v.  Texas, 

830 

C1TSTOMS. 

See  Dtrms. 

DAMAGES. 

Division  of,  see  Appcal  and  Ebbob,  07. 
See  also  Shipping,  14,  15. 

1.  The  damages  for  breach  of  a  contract 
by  renunciation  thereof,  before  performance 
is  due,  are  measured  by  what  the  injured 
party  would  have  suffered  by  the  continued 
breach  of  the  other  party  down  to  the  tim* 
of  complete  performance,  less  anv  abatement 
by  reason  of  circumstances  of  which  he 
ought  reasonably  tV  have  availed  himself. 
Rochm  V.  Horst,  963 

2.  The  amount  of  waM  or  profits  which 
plaintiff  alleges  he  ooulahaTe  earned  by  se- 
curing employment  at  the  place  of  destina- 
tion cannot  be  included  in  the  damages  re- 
coverable for  a  carrier's  breach  of  contract 
of  transportation,  where  plaintiiT  did  not 
know  what  his  occupation  or  business  would 
be  at  the  place  of  destination.  North  Amer- 
ican Transportation  ft  T.  Co.  ▼.  Iforrison, 

1061 
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VAMU. 

See  Health  ;  Watos,  1. 

DEATH. 

See  alao  Action  ok  Suit,  6 ;  SmpnifO,  2. 

Valid  claima  may  be  asserted  under  a 
limited-liability  act,  for  damages  on  ac<«unt 
of  tlie  loss  of  life  of  passengers  in  a  ool- 
liaion,  although  there  may  lie  no  lien  or 
privilege  upon  the  vessel  given  therefor  by 
local  law.    The  Albert  Dumois,  751 

DEBT. 

See  MoifioiPAL  CoRFOitATions,  2. 

DEFEirSES. 

See  Action  ob  Suit,  1. 

DEmflTIONB. 

Assignee,  see  Ck>CBT8,  3. 

Suit,  see  Appeal  akd  Ebbob,  21. 

DEMAKD. 

See  Intebbbt,  1. 

DEFOSITABIBl. 

See  Money  in  Coubt. 

DE80EX T  AND  DISTRIBUTION. 

See  also  Indians,  3. 

The  right  of  an  individual  citizen  and 
resident  of  the  state  to  direct  the  descent 
of  his  property  by  will,  or  permit  its  descent 
to  be  regulated  by  the  statute,  as  well  as  the 
right  to  receive  the  property  of  his  testator 
or  ancestor  as  legatee,  devisee  or  heir, — is 
derived  from  and  regulated  by  the  state. 
Plummer  v.  Coler,  998 

DIPLOMATIC  AND  CONSITIAB  OF- 
FICERS. 

The  United  States  consul  has  no  au- 
thority, by  virtue  of  his  official  station,  to 
grant  any  license,  or  permit  the  exemption 
of  a  vessel  of  the  enemy  from  capture  and 
confiscation.    The  Benito  Estenger,         692 

DIRECT  TAX. 

See  Intebnal  Revenue,  2. 

DISCHARGE. 

See  Bankbuptot,  I. 

DISMISSAXh 

See  Aotion  ob  Suit,  7,  8. 

DISORDEBI.T  HOUSE. 

See  Constitutional  Law,  38. 

DISTRICT  COURTS. 

See  Coubts,  2,  16-18. 

-DISTRICT  OF  COLUMBIA. 

Appeal  from  Court  of,  see  Appkai.  and 

Ebbob,  II.  b. 
See  also  Intebnal  Reveitui!;,  0. 

1.  A  judgment  roll  of  record  in  the  court 
of  claims,  snowing  precisely  the  claim  for 
which  the  judgment  was  recovered,  is  lecord 
evidence  to  Uie  Treasurer  of  the  United 
1S48 


States,  when  he  pays  the  judgment,  that  be 
has  paid  the  claim  for  which  it  was  rendered. 
Roberts  v.  United  States  ex  rel.  Valentine, 

443 

2.  Assignees  of  audit  certificates  who  are 
entitled  under  the  act  of  Congress  of  Au- 
l^st  13,  1894,  to  a  residue  of  unpaid  legal 
interest  thereon,  include  an  assignee  who 
became  such  after  the  payment  of  the  cer- 
tificates. Id. 

3.  Certificates  of  the  board  of  audit  of 
the  District  of  Columbia  issued  pursuant 
to  the  act  of  Congress  of  June  20,  1874,  {  5, 
were  redeemed  within  the  meaning  of  the 
act  of  August  13,  1894,  providing  for  the 
payment  of  additional  interest  thereon,  when 
a  judgment  of  the  court  of  claims,  based 
solely  on  such  instruments,  was  paid  by  the 
Treasurer  of  the  United  States.  Id. 

DIVIDENDS. 

See  Banks,  8. 

DIVORCE. 

See  Husband  and  Wife.  , 

DOMICn.. 

See  Judgment,  10,  11. 

DOUBI.E  JEOPARDT. 

See  Cbihinal  Law,  2. 

DRAINS. 

See  Contbacts,  11;  Intebest,  I,  2; 
Judgment,  4;  Municipal  Cobpoba- 
TIONS,  2;  Tbusts,  1. 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law,  6,  14,  17-33. 

DUTIES. 

Review  of  Decision   as  to,   see  Appeal 

and  Ebbob.  10. 
See  also  Injunction,  3. 

1.  The  general  words,  "preparations... 
fit  for  use  as  starch,"  are  insufficient  to  show 
that  an  article  fit  for  such  use,  but  which  is 
specially  named  on  the  free  list,  is  "other- 
wise specially  provided  for"  so  as  to  prevent 
its  exemption  from  duty.  Chew  Hing  Lung 
&  Co.  v.  Wise,  412 

2.  Tapioca  flour,  being  one  of  the  three 
forms  of  tapioca  known  to  commerce,  is  en- 
titled to  free  entry  under  the  tariff  act  of 
1890,  par.  730,  as  tapioca,  even  if  it  should 
be  deemed  fit  for  use  aa  starch  so  that,  if 
not  named  on  the  free  list,  it  would  have 
been  dutiable  under  par.  323  as  a  prepara- 
tion fit  for  use  as  starch.  Id. 

3.  The  use  of  tapioca  fiour  by  Chinese 
laundrymen  on  the  Pacific  coast  as  starch, 
and  its  use  by  calico  printers  and  carpet 
manufacturers  to  thicken  colors,  and  in  the 
manufacture  of  a  substitute  for  gum  arable 
and  other  gums,  as  well  as  for  sizing  cotton 
goods,  and  as  an  adulterant  in  the  manufac- 
ture of  cahdy  and  other  articles,  are  insuf 
ficient  to  show  that  it  is  "fit  for  use  aa 
starch,"  within  the  meaning  of  the  tariff  act, 
as  the  article  is  commercially  known  in  the 
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Bwrketa  of  the  United  States  as  tapioca 
flour,  and  it  does  not  compete  with  Ameri- 
can starch  for  any  of  the  purposes  for  which 
starch  is  commonly  and  ordinarily  used  in 
this  coimtry.  Id. 

EJECTMENT. 

See  Advebsb  Possession;  C!oubt8,   26. 

EI.ECXION  OF  REMEDIES. 

See  Action-  ob  Suit,  2. 

EMIMEMT  DOMAIN. 

See  also  Constitutional  Lav,  30,  32. 

A  railroad  company's  right  to  take 
lands  by  eminent  domain,  so  long  as  it  is 
unexecuted  except  by  merely  filing  a  map  of 
a  proposed  route,  is  not  vested  so  as  to  make 
the  condemnation  of  the  land  by  the  state 
for  other  purposes  operate  as  an  impairment 
of  the  obligation  of  the  contract  with  the 
railroad  company,  when  the  company  was 
organized  under  general  statutes  which  pro- 
vided for  the  alteration,  amendment,  or  re- 
peal of  corporate  charters.  Adirondack  R. 
Co.  V.  New  York,  492 

ENEMT. 

See  Wab.  1.  , 

ENOINEEB. 

See  Contracts,  7-10. 

ENTRY. 

On  Public  Lands,  see  PuBUC  Lands. 

EQTTAI.  DIVISION. 

See  Appeal  and  Ebbob,  91. 

EQUrTABi:.E  CONVERSION. 

See  Judohent,  12. 

EQUITT. 

See  also  Coubts,  23;  Injunction,  2. 

A  suit  by  the  United  States  to  bar  and 
foreclose  all  claims  in  law  and  equity  on  the 
part  of  one  who  has  fraudulently  obtained 
an  award  against  another  country  under  a 
statute  authorizing  the  court  to  render  such 
interlocutory  and  final  decrees  as  the  evi- 
dence may  warrant,  according  to  the  prin- 
ciples of  equity  and  justice,  and  to  enforce 
the  same  by  injunction,  is  a  suit  in  equity, 
which  on  appeal  is  to  be  re-examined  on  both 
law  and  facts.  La  Abra  Silver  Min.  Co.  v. 
United  States.  223 

ERROR. 

See  Affeai.  and  Ebbob. 

ESTATES. 

See  Pleaoino.  9. 

ESTOPPEI.. 

See  also  Appeai.  and  Ebbob,  26,  27; 
Banks,  1;  Bbidoes,  2;  Contbaots, 
3;  Public  Lands,  7. 

1.  A  water  company  is  not  estopped  to 
rontest  the  constitutionality  of  a  city  or- 
dinance fixing  its  water  rates  at  a  rate  in 


violation  of  a  provision  in  a  contract  between 
the  city  and  the  grantors  of  the  company, 
merely  because  for  fifteen  years  it  has  col- 
lected the  rates  established  by  similarly  ob- 
jectionable ordinances,  where  it  has  annual- 
ly protested  against  the  city's  conduct.  Los 
Angeles  v.  Los  Angeles  City  Water  Co.  88G 
2.  A  municipality  which,  for  nearly 
thirty  years,  has  allowed  a  water  company 
to  divert  from  a  stream  an  amount  of  water 
greatly  in  excess  of  the  quantity  specified  in 
a  contract  between  them,  and  to  expend  vast 
sums  of  money  upon  the  faith  of  a  continu- 
ance of  the  right  to  take  such  water, — can- 
not, during  the  life  of  the  contract,  with- 
draw its  consent  to  a  continuance  of  such 
taking  of  the  larger  quantity.  Id. 

EVIDENCE. 

For    Forfeiture   of   Vessel,    see   Pbizb, 

16-19. 
See  also  Affidavit;  Coubts,  22;  Dis- 

TBicT  of  Columbia,  1;   Intebna- 

TiONAL   Law,    2;    Juoouent,    11; 

Pbize,  12;  Shipping,  12,  13. 

Jndlolal  notlee. 

1.  Judicial  notice  may  be  taken  of  the 
Canadian  act  of  1886  for  the  regulation  of 
navigation,  which  is  in  all  material  respects 
like  the  act  of  Congress  of  1885.  The  New 
York,  -  126 

2.  The  records  of  the  Navy  Department 
may  be  consulted  by  the  Supreme  Court  of 
the  United  States  upon  the  question  of  the 
recognition  of  the  exemption  of  coast  fish- 
ing boats  from  capture.  The  Paqueta  Ha- 
bana,  320 

3.  It  is  a  matter  of  common  knowledge, 
that  many  people  go  onto  the  public  domain, 
build  cabins,  and  establish  themselves,  tem- 
porarily at  least,  as  occupanta,  but  have  in 
view  simply  prospecting  for  minerals,  hunt- 
ing, trapping,  etc.,  and  with  no  thought  of 
acquiring  title  to  land.  Tarpey  v.  Mad- 
sen,  1042 

4.  The  court  may  take  judicial  notice 
that  the  public  health  is  deeply  concerned  in 
the  reclamation  of  swamp  and  overflowed 
lands.  Leovy  v.  United  States,  914 
PveaninptloBa  and  biurden  of  proof. 

6.  The  presumption  is  that  a  cargo  on 
an  enemy  vessel  is  enemy  property.  The 
Carlos  F.  Roses.  929 

6.  The  burden  of  proving  neutral  owner- 
ship of  a  vessel  in  a  prize  case  is  on  the 
claimanta.    The  Benito  Estenger,  592 

7.  Failure  to  put  the  officers  and  crew 
of  a  vessel  on  the  stand  to  explain  why 
the  lighta  of  another  vessel  were  not  seen 
or  her  signals  heard  in  a  clear  night,  when 
the  vessels  were  not  more  than  a  mile  apart, 
greatly  strengthens  the  presumption  of  a 
defective  lookout.     The  New  York,  126 

8.  The  presumption  as  to  ownership  aris- 
ing from  a  bill  of  lading  may  be  explained 
or  rebutted  by  other  evidence  showing  where 
the  real  ownership  lies.  The  Carlos  P. 
Roses,  ^  920 

0.  It  is  conclusively  presumed  that  both 
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parties  to  a  contract  know  the  law  in  re- 
■pect  to  which  they  make  it,  when  they 
agree  that  it  shall  be  determined  by  the 
lawB  of  a  certain  state.  Mutual  Life  Ins. 
Co.  V.  Phinney,  1088 

10.  A  presumption  of  title  arising  from 
long  possession  extends  to  all  that  may  be 
necessary  to  the  repose  of  the  title,  and  is 
not  limited  to  a  presumption  of  only  one  step 
in  the  title.    United  SUtes  v.  Chavez,     255 

11.  Long  and  uninterrupted  possession  of 
real  property,  in  the  absence  of  rebutting 
circumstances,  creates  a  presumption  that 
formal  instruments  or  records  of  title  have 
once  existed,  even  if  they  cannot  be  found. 

Id. 

12.  A  Mexican  grant  is  not  presumed  to 
have  been  made  from  the  fact  of  continued 
possession  of  the  land,  where  possession  was 
originally  taken  under  a  permission  or  li- 
cense to  use  the  land,  and  there  is  nothing 
to  show  that  tlie  character  of  the  possession 
was  subsequently  changed.  Peabody  t. 
United  SUtes,  267 

13.  Possession  under  an  alleged  grant 
made  in  1831  by  the  territorial  deputation 
of  New  Mexico,  up  to  the  time  of  the  treaty 
of  Guadalupe  Hidalgo,  in  1848,  is  not  suf- 
ficient to  raise  the  presumption  of  a  grant. 
Chavez  v.  United  SUtes,  269 

14.  The  presumption  is  that  an  assess- 
ment of  refrigerator  cars  owned  by  a  for- 
eign corporation,  and  used  in  intersUte 
commerce,  was  correct  and  regular,  and  was 
made  upon  the  average  number  used  in  the 
sUte  during  the  year,  where  there  was  no 
objection  that  too  many  cars  were  assessed, 
or  that  they  were  assessed  too  much  or  in 
an  improper  manner,  but  simply  that  they 
could  not  be  taxed  at  all.  Union  Refriger- 
ator Transit  Co.  v.  Lynch,  708 

Doenmeiitary  evidenoe. 

15.  County  warranU  are  inadmissible  in 
evidence  at  common  law.  without  proof  of 
their  execution,  where  the  genuineness  of 
the  signatures  thereto  is  put  in  issue  by  the 
pleadings.    County  of  Apache  v.  Barth,  878 

16.  The  verification  of  an  answer  conUin- 
ing  a  denial  of  the  execution  of  county  war- 
ranU sued  on,  in  compliance  with  Ariz. 
Rev.  SUt.  1887,  735.  which  requires  the  veri- 
fication of  any  answer  conUining  a  denial 
of  the  execution  of  an  instrument  on  which 
suit  is  brought,  renders  the  warranU  inad- 
missible in  evidence  until  their  execution  is 
proved.  Id. 

17.  The  supplemenUry  proceeding  before 
a  surveyor  general  to  whom  additional  tes- 
timony is  presented  in  respect  to  a  petition 
for  the  confirmation  of  a  land  claim  which 
was  recommended  by  his  predecessor,  but 
has  not  yet  been  acted  upon  by  Congress,  is 
within  the  provisions  of  the  act  of  1891,}  6, 
permitting  the  use  in  evidence  of  proceed- 
ings before  such  officer.  United  SUtes  v. 
Ortiz,  629 

18.  Enlarged  photographic  copies  of  an  al- 
leged forged  signature  and  a  signature  of- 
fered as  a  sUndard'of  comparison  are  ad- 
12S0 


missible  in  evidence  on  proof  by  the  photog- 
rapher of  the  accuracy  of  the  method  pur- 
sued and  the  results  obUined  by  him  ia 
making  the  copies.  Id. 

19.  Signatures  of  Mexican  officials  on 
documents  produced  from  official  archives, 
the  genuineness  of  which  has  never  been 
challenged,  and  which  are  officially  treated 
as  authentic,  may  be  admitted  in  evidence  as 
sUndards  of  comparison,  when  there  is  an 
issue  as  to  the  forgery  of  the  signatures  of 
the  same  persons  on  an  alleged  grant.        Id. 

20.  Scale  bills  accompanied  by  a  certificate 
of  the  surveyor  general,  sUting,  as  required 
by  Minn.  SUt.  1894,  |  2402,  the  amount 
due  him  thereon,  and  that  he  scaled  the  logs, 
timber,  or  lumber  relying  upon  the  lien,  and 
that  he  claimed  a  lien  thereon  for  the  amount 
thereof  and  cosU  of  collection,  are  compe- 
tent evidence.    Lindsay  &  P.  Co.  v.  Mullen, 

4U0 
Opialoaa. 

21.  A  person  who  has  acquired  great  fa- 
miliarity, during  a  long  course  of  official  ac- 
tion, with  the  official  records  and  the  signa- 
tures of  a  Mexican  governor  and  his  miliUry 
secreUry  on  granU  of  land,  is  qualified  as 
an  expert  to  testify  as  to  the  genuineness 
of  such  signatures.     United  SUtes  v.  Ortiz, 

529 
Deelarstlona;  res  Keata. 

22.  Letters  and  reporU  to  a  corporation 
by  iU  agenU  in  charge  of  mines,  made  in  re- 
spect to  their  management,  are  admissible 
against  the  corporation  as  rea  geata.  La 
Abra  Silver  Min.  Co.  v.  United  SUtes,  223 
BeleTaney. 

23.  Evidence  of  any  fact  having  a  ten- 
dency to  connect  with  a  murder  either  one 
of  several  persons,  some  of  whom  are  not  on 
trial,  is  admissible  in  a  murder  trial,  where 
there  is  some  evidence  tending  to  show  a 
joint  action  on  their  part  in  committing  the 
crime,  although  a  statement  by  either  of 
them  afUr  the  commission  of  the  crime 
would  not  be  admissible  against  others  who 
were  not  present  when  it  was  made.  Fitz- 
patrick  v.  United  SUtes,  1078 

24.  Witnesses  are  properly  examined  by 
the  prosecution  in  rebutUl,  with  respect  to 
the  effect  of  light  from  the  flash  of  a  re- 
volver and  iU  sufficiency  for  the  identifica- 
tion of  the  person  firing  it,  where  the  defense 
has  put  in  a  calendar,  apparently  for  tue 
purpose  of  showing  the  time  when  the  moon 
rose  that  night,  as  having  some  bearing  on 
this  question.  Id. 
Weisktt  soffleiMiey. 

26.  An  averment  that  there  was  no  light 
on  the  rear  part  of  an  engine  is  satisfied  by 
proof  that  there  was  no  such  light  as  the 
law  required.  Baltimore  &  P.  R.  Co.  y. 
Cumberland,  447 

26.  Reference  in  a  land  grant  to  another 
grant  as  a  boundary  is  inadequate  as  proof 
of  the  l^al  existence  of  the  latter  grant,  or 
of  any  change  of  the  character  of  the  pos- 
session of  the  land  referred  to,  when  that 
was  originally  Uken,  not  under  a  grant  of 
176,  176,  177,  178  V.  S. 
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title,  but  under  •  mere    permission  or  li- 
cense.    Peabody  ▼.  United  States,  267 

27.  An  applicant  for  confirmation  of  a 
priTate  land  claim  is  charged  by  the  act  of 
Congress  of  March  3,  1801,  (  13,  with  the 
duty  of  tendering  proof  as  to  the  existence, 
regularity,  and  archive  record  of  the  grant, 
as  well  as  his  connection  with  it, — such  as 
possession,  ownership,  and  other  related  in- 
cidents,—of  sufficient  probative  force  to  cre- 
ate a  just  inference  as  to  the  reality  and 
validity  of  the  grant,  before  the  burden  of 
proof,  if  at  all,  can  be  shifted  from  him  to 
the  United  States.    United  States  v.  Ortiz, 

629 

28.  The  fact  that  the  owner  of  a  vessel 
had  at  the  time  of  a  collision  concluded  a 
sale  of  one  half  the  vessel  for  a  certain  sum 
is  better  evidence  of  her  actual  value  than 
the  conflicting  opinions  of  experts.  The  Al- 
bert Dumois,  761 

29.  Evidence  of  enemy  interest  in  a  cap- 
tured cargo,  arising  on  the  face  of  the  docu- 
ments, is  not  overcome  in  favor  of  neutral 
claimants  in  another  country  by  proof  that 
before  war  was  declare4  and  during  the  voy- 
age they  accepted  drafts  on  security  of  the 
bills  of  lading,  and  without  °aqy  other  in- 
demnity than  the  proceeds  of  the  cargo  and 
the  insurance  thereon,  by  which  the  insurers 
were  subrogated  to  their  righto,  where  it  ap- 
pears that  the  claimants  sent  a  part  of  the 
bills  of  lading  to  bankers  at  the  port  where 
the  cargo  was,  and  that  these  were  received 
several  months  afterward,  without  showing 
from  whom  they  were  then  received,  and  that 
the  claimante  retained  other  bills  of  lading 
"pending  the  disposal  of  the  cargo;"  but 
the  evidence  fails  to  show  whether  the  insur- 
ance contemplated  a  war  risk,  or  why  a  por- 
tion of  the  bills  of  lading  were  retained  by 
the  claimants,  and  fails  to  set  forth  the  re- 
lations, transactions,  or  correspondence  ex- 
isting and  passing  between  the  clairoanto 
and  the  enemy  owners  of  the  cargo.  The 
Carlos  F.  Roses,  929 

30.  Proof  that  the  agent  of  mortgagees  of 
chattels  was  a  lawyer  of  long  standing  and 
considerable  practice;  and  that  a  debt  to 
himself,  which  had  been  already  partially 
paid,  was  secured  by  the  mortgage ;  and  that 
he  was  the  son-in-law  of  the  head  of  the  firm 
which  gave  the  mortgage,  and  who  had  pre- 
viously given  deeds  to  members  of  his  fam- 
ily, one  of  them  being  to  the  lawyer's  wife, 
which  deeds  had  been  long  withheld  from 
record;  and  that  the  mortgagors  were  mer- 
chanto,  constantly  buying  and  replenishing 
their  stock,  and  stood  in  need  of  credit, — is 
sufficient  to  go  to  the  jury  on  the  question 
of  his  connection  with  the  scheme  of  the 
mortgagors  to  execute  the  mortgage  for  the 
purpose  of  defrauding  their  unsecured  cred- 
itors.   Browning  v.  DeFord,  1033 

EXCEPnONS. 

See  Appbai.  and  Erbob,  V. 

EXECUTION. 

See  Barks,  0;  Levt. 


EXECUTIVE  DEPABTMEHTS. 

1.  The  action  of  the  Secretary  of  the  In- 
terior in  discharging  a  clerk  in  his  depart- 
ment for  incompetency  is  not  subject  to  re- 
view in  the  courts,  either  by  mandamus  to 
reinstate  the  clerk,  or  by  compelling  pay- 
ment of  salary  as  though  he  had  not  been 
removed,  in  the  absence  of  any  specific  pro- 
vision therefor  by  act  of  Congress.  Keim 
V.  United  States,  774 

2.  The  preference  of  honorably  discharged 
soldiers  and  sailors  for  appointmenU  to  civil 
offices  under  the  act  of  Congress  of  August 
16,  1876,  I  3  (19  Stat,  at  L.  169),  and  the 
civil  service  act  of  1883,  {  7  (22  Stat,  at  L. 
406),  is  limited  to  cases  in  which  such  per- 
sons are  "equally  qualified,"  and  does  not 
authorize  the  appointment  of  incompetent 
or  inefficient  clerks.  Id. 

3.  Regulations  of  the  Treasury  Depart- 
ment prohibiting  a  collector  of  internal  reve- 
nue from  producing  records  in  his  office  or 
copies  thereof  in  a  state  court  are  within  the 
power  conferred  upon  the  Secretary  of  the 
Treasury  by  U.  S.  Rev.  Stat.  §  161;  and 
therefore  an  attempt  of  a  state  court  to  ptu- 
ish  him  for  obeying  such  regulations  will  be 
in  violation  of  his  rights  under  the  Consti- 
tution and  laws  of  the  United  States, 
against  which  he  will  be  protected  by  the 
Federal  courta.      Boske  t.  Comingore,    846 

EXEC1TTORS     AND     ASMINISTBA.- 
TORS. 

As  Parties,  see  Action  ob  Suit,  6. 
See  also  Judgment,  10,  II. 

1.  A  dismissal  of  proceedings  for  admin- 
istration upon  property  in  the  District  of 
Columbia,  by  a  court  of  that  District  which 
has  obtained  jurisdiction,  is  not  required  by 
the  act  of  Congress  (24  Stat  at  L.  431)  au- 
thorizing administrators  appointed  in  any 
state  to  maintain  suit  or  recover  claims  in 
that  District,  where  a  party  to  the  proceed- 
ings in  the  District  wliile  they  are  pending 
and  undecided  goes  to  a  state  and  obtains 
letters  of  administration  on  an  assertion 
that  the  decedent  was  domiciled  in  that 
state.    Overby  v.  Gordon,  741 

2.  A  receipt  acknowledging  payment  ot 
a  legacy  which  is  not  paid,  except  by  the 
cancelation  of  an  alleged  debt  of  the  legateo 
to  the  testator  for  advances  which,  by  the 
will,  were  to  be  treated  as  a  gift  to  the  son, 
will  not  be  upheld  when  it  was  obtained  by 
the  representatives  of  the  estate,  who  were 
in  a  fiduciary  relation  to  the  legatee,  and 
who  insisted  that  he  was  morally,  if  not 
legally,  bound  to  execute  the  release,  thereby 
securing  it  from  him  when  he  was  by  busi- 
ness reverses  broken  in  spirit  and  wavering 
in  his  purposes.    Adams  t.  Cowen,         861 

EXEMPTION. 

See  CoBFOBATiONS,  12. 

EXPERTS. 

See  EviDENOB,  21.  28. 

EXPI.OSION. 

See  Tbial,  2. 
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EXPRESS  COMPANIES. 

See  Intebnal  Revenue,  1. 

EXPBESS  MESSENOEB. 

See  Careiebs,  3. 

FEDERAX.  QUESTION. 

As   Basis   of   Federal  Jurisdiction,  see 
COUBTS,  9-20. 

As  Ground  of  Writ  of  Error,  see  Appeal 

AND  Erbob,  II.  c. 
Removal  of  Case   for,  see  Removal  or 

Causes,  1. 

FEX.X.OW  SERVANT. 

See'MASTEB  and  Srbvant,  1. 

FERRT. 

A  ferry  license  granted  by  the  county 
court  under  Va.  act  March  5,  1840  (Va. 
Code  1873,  cliap.  64,  §  23),  which  was  an 
act  of  general  legislation,  making  it  unlaw- 
ful for  the  court  to  grant  a  license  for  a 
ferry  within  V4  D>>le  of  any  other  ferry, 
does  not  constitute  a  contract  the  obligation 
of  which  is  impaired  by  Va.  act  March  6, 
1804,  which  specially  authorizes  the  estab- 
lishment of  a  ferry  within  less  than  Vs 
mile  of  the  former  ferry.  Williams  v. 
VVingo,  •  905 

FINDINGS. 

On  Appeal,  see  Appeal  and  Ebbob,  60, 

01.  70.  83. 
See  also  Tbial,  4. 

FISHERIES. 

Rei  Prize,  10,  11. 

FOREIGN  CORPORATIONS. 

See  CoBPOBATlONS,  13,  14. 

FORFEITURE. 

Of  Insurance  Policy,  see  Insubanoe,  6-7. 
See  also  Pleading,  S,  6;   Pbizb,   16; 
PiTBLio  Lands,  24-26. 

FORGERY. 

See  Evidence,  18,  10. 

FORMER   JEOPARDT. 

See  Cbiminal  Law,  2. 

FRANCHISE. 

See  Boous,  1 ;  Taxes,  3. 

FRAUB    AND   FRAUDUIJBNT    CON- 
VEYANCES. 

See  also  Appeal  and  EbIbob,  36 ;  Bank- 
buptot,  1;    Etidbnoe,   30;    Mort- 

OAOB,  5. 

A  mere  expression  of  opinion  as  to  a 
condition  of  a  contract,  which  is  a  matter  of 
law,  in  respect  to  which  both  parties  are 
equally  chargeable  with  knowleage,  cannot 
constitute  a  false  representation  or  deceit. 
Mutual  Life  Ins.  Co.  v.  Phinney,  1088 

FREEDOM. 

See  LiBEifrT. 
ISBS 


GARNISHMENT. 

As  Due  Process  of  Law,  see  CoNSTRO- 

TioNAL  Law.  25. 
See  also  Banks.  4,  6,  7. 

GAS. 

See  Constitutional  Law,  32;   Mines. 

GOLD. 

See  Appeal  and  Ebbob,  37. 

GOVERNOR. 

Grant  by,  see  Private  Land   Claius, 

3-6. 
Right  to  Office,  see  Appeal  and  Error, 

40,  41. 

GRADE  CROSSING. 

See  Appeal  and  Errob,  20;  Constitu- 
tional Law,  30. 

GRAND   JURY. 

See  Constitutional  Law,  3,  16;  Crim- 
inal Law,  4. 

GRANT. 

See  Private  Land  Claims. 

HABEAS  CORPUS. 

Sec  also  Appeal  and  Error,  64. 

1.  Habeas  corpus  to  review  a  judgment 
of  a  state  court  in  a  criminal  case  on  the 
ground  that  some  right  under  the  Constitu- 
tion of  the  United  States  has  been  denied  to 
the  person  convicted  will  not  ordinarily  be 
granted,  as  the  proper  remedy  is  by  writ  of 
error.    Markuson  v.  Boucher,  124 

2.  The  detention  in  prison,  by  state  au- 
thorities, of  an  officer  of  the  revenue  serv- 
ice of  the  United  States,  whose  presence  at 
his  post  of  duty  is  important  to  the  public 
interests,  presents  such  a  case  of  urgency  as 
will  warrant  the  interference  by  writ  of 
habeas  corpus  from  a  Federal  court,  even  be- 
fore final  action  by  the  state  court,  to  deter- 
mine whether  or  not  the  imprisonment  is  in 
violation  of  the  Constitution  or  laws  of  the 
United  States.    Boske  v.  Comingore,        846 

3.  Leave  to  file  a  petition  for  the  writ  of 
habeas  corpus  and  certiorari  will  not  be 
granted  where  it  is  obvious  that,  before  a 
return  to  the  writ  could  be  made,  or  any 
other  action  taken,  the  restraint  of  which 
the  prisoner  complains  will  be  terminated. 
Ex  parte  Baez,  813 

HANDWRimrO. 

See  Evidence,  10,  81. 

HARBOR. 

See  Appeal  and  EBBoit,  31. 

HEAI.TH. 

The  failure  of  an  order  by  polioe  jury 
for  the  construction  of  a  dam,  to  say  any- 
tbing  about  the  subject  of  health,  does  not 
preclude  the  defense  against  an  indictment 
for  obstructing  a  navigable  stream,  that  it 
was  done  in  order  to  promote  the  health  of 
the    community.     Leovy    v.    United  States, 

914 
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Banks,  2,  3. 

fisments    for   Improvement   of,   aee 

PXTBUO    ImPBOTEM£NTS. 

also  Triai.,  1. 

iTEAD. 

PUBUC  Lands,  6,  14,  15,  19. 

)!]>£. 

CaiMiNAi.  Law,  3';  Inoiotmert. 

Pttblio  Monkts. 

KHm  AND  WIFE. 

peal  in  Divorce  Case,  see  Afpeai.  and 
Ebrob,  19.  20. 

he  community  system  of  property 
b  destroyed,  so  as  to  make  it  impos- 
r  community  or  common  property  to 
y  Wash,  act  1893,  giving  the  admin- 
>n  and  disposition  of  the  community 
.y    to  the  husband.      Warburton    v. 

65S 
^  wife  acquired  property  by  gift  or 
Eince  from  her  husband,  within  the 
ig  of  a  statute  restricting  her  disposi- 
such  property,  although  it  was  trans- 
to  her  through  a  third  party  as  a 
ledium  or  transfer  of  title,  when  there 
>  real  pecuniary  consideration  for  the 
and  the  consideration  stated  in  them 
sly  of  a  nominal  character.  Hamilton 
hbone,  219 

The  right  of  a  married  woman  to  con- 
levise,  and  bequeath  "her  property" 
D.  C.  Rev.  Stat.  (1874)  §  728,  is  not 
d  by  the  provisions  of  the  act  of  April 
169,  which  governed  the  subject  before 
ivision  was  made,  in  which  the  right 
imited  to  property  acquired  otherwise 
by  gift  or  conveyance  from    her  bus- 

Id. 

OBTS. 

iee  Taxes.  4.  6. 

IAN  DEPREDATIOirS. 

See  Claims. 

IAN  RESERVATION. 

See  Akbest. 

iIANS. 

See  also  Affidavit;  Cottrts,  32;    Pbi- 
VATE  IiAND  Claims,  13. 

.  A  treaty  with  Indians  must  be  con- 
ed, not  according  to  the  technical  mean 
of  its  words  to  learned  lawyers,  but  in 
sense  in  which  they  would  naturally  be 
erstood  by  the  Indians.     Jones  y.  Mee- 

49 
2.  A  good  title  to  parts  of  the  lands  of 
Indian  tribe  may  be  granted  to  individ- 
!  by  a  treaty  between  the  United  States 
the  tribe,  without  any  act  of  Congress 
my  patent  from  the  executive  authority 


of  the  United  States,  if  such  is  the  intention 
of  the  treaty.  Id. 

3.  The  right  of  inheritance  in  land  of  a 
member  of  an  Indian  tribe  whose  tribal  or- 
ganisation is  still  recognized  by  the  govern- 
ment is  controlled  by  the  laws,  usages,  and 
customs  of  the  tribe,  and  not  by  the  law  of 
the  state  in  which  the  land  is  situated,  nor 
by  any  action  of  the  Secretary  of  the  In- 
terior. Id. 

4.  The  rights  of  lessees  of  the  heir  of  an 
Indian  to  whom  title  to  land  was  granted 
by  an  Indian  treaty  cannot  be  devested  by 
any  subsequent  action  of  the  lessor  or  of 
Congress  or  of  the  Executive  Departments. 

Id. 

5.  A  reservation  of  lands  "set  apart"  by 
the  treaty  of  October  2,  1863,  art.  9,  between 
the  United  States  and  the  Chippewa  In- 
dians, made  "upon  the  urgent  request  of  the 
Indians,"  for  their  chief,  constituted  a  pres- 
ent grant  to  the  chief  of  an  alienable  title 
in  fee,  subject  only  to  the  selection  of  the 
land  in  due  form  and  to  the'  definition  of  its 
boundaries  by  survey  and  patent.  Id. 

6.  The  omission  of  the  words  "any  In- 
dian" from  the  prohibition  of  purchases  and 
leases  "from  any  nation  or  tribe  of  Indians," 
as  contained  in  the  act  of  Congress  of  June 
30,  1834,  chap.  161,  i  12,  while  the  former 
statutes  had  extended  the  prohibition  to  pur- 
chases or  leases  from  "any  Indian"  shows  an 
intention  of  Congress  to  remove  the  general 
restriction  upon  the  alienation  by  individual 
Indians  of  sections  of  land  reserved  to  them 
respectively  by  a  treaty  with  the  United 
States.  Id. 

7.  A  reservation  to  a  chief  or  other  mem- 
ber of  a  tribe  of  Indians,  of  a  specified  num- 
ber of  sections  of  land,  whether  already 
identified  or  to  be  surveyed  and  located  in 
the  future,  when  made  by  the  United  States 
in  a  treaty  with  the  tribe  and  as  part  of  the 
consideration  for  a  cession  by  the  tribe  of 
a  tract  of  country  to  the  United  States,  con- 
verts the  reserved  sections  into  individual 
property,  and,  if  unaccompanied  by  words 
limiting  its  effect,  is  equivalent  to  a  present 
grant  of  a  complete  title  in  fee  simple,  which 
is  alienable  at  the  pleasure  of  the  grantee, 
unless  the  United  States,  by  provision  of  the 
treaty  or  of  an  act  of  Congress,  has  ex- 
pressly or  impliedly  prohibited  ot  restricted 
its  alienation.  Id. 

8.  Indian  policemen  are  not  marshals  or 
deputy  marshals  within  the  meaning  of  U. 
S.  Rev.  Stat.  §  788,  giving  such  officials  in 
each  state  the  same  powers  in  executing  the 
laws  of  the  United  States  as  sheriff's  and 
their  deputies  may  have  by  law  in  execut- 
ing the  laws  thereof.  John  Bad  Elk  v. 
United  States,  874 

INDICTMEITT. 

See  also  Constitdtionai.  Law,  3,  22; 
Cbihinal  Law,  4. 

An  indictment  for  murder  which  avers 
that  defendants  did,  with  deliberate  and  pre- 
meditated malice,  inflict  a  mortal  wound,  of 
which  the  victim  instantly  died,    and  that 
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they  killed  and  murdered  him  in  the  manner 
and  form  aforesaid,  is  not  insufficient  as 
failing  to  aver  deliberate  and  premeditated 
malice  in  the  Icilling,  under  Hill  s  (Or.)  Ann. 
Laws,  i  1268,  which  provides  that  an  indict- 
ment must  contain  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  con- 
cise language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  in- 
tended.   Fitzpatrick  v.  United  States,    1078 

INFAMTS. 

The  interest  of  a  minor  devisee  in  land 
situated  in  another  state  cannot  be  deter- 
mined in  a  suit  to  construe  the  will,  in  which 
a  guardian  ad  litem  is  appointed  for  the  in- 
fant, as  neither  the  executor  nor  trustees 
under  the  will  nor  the  guardian  od  litem, 
nor  any  other  person  assuming  to  represent 
the  minor  in  that  state  has  authority  to  act 
for  the  minor  in  respect  to  real  estate  be- 
yond the  jurisdiction  of  the  court  and  situ- 
ated in  another  «tate.  Clarke  t.  Clarke,  1028 

INFORMATION. 

As  Due  Process  of  Law,  see  Constitu- 
tional Law,  22. 

INJUNCTION. 

As  Election  of  Remedy,  see  Action  or 

Suit,  2. 
See  also  Affeal  and  Ebbob,  14,  93,  94 ; 

CouBTS,  8,  12,  31,  32 ;  Judgment,  6. 

1.  An  injunction  that  would  compel  a 
board  of  education  to  withhold  all  assistance 
from  a  high  school  maintained  for  white 
children  is  not  the  proper  remedy  for  error 
of  the  board  in  failing  to  provide  a  high 
school  for  colored  children,  and  in  turning 
the  building  and  funds  formerly  used  there- 
for to  the  use  of  primary  schools  for  colored 
children.  Cumming  v.  County  Board  of  Edu- 
cation, 262 

2.  A  mandatory  injunction  to  establish  a 
right  to  the  possession  of  land  claimed  as 
a  homestead  under  the  United  States  stat- 
utes cannot  be  granted  by  an  Oklahoma 
court,  under  Okla.  Stat  (1893)  764,  {  3882, 
abolishing  the  distinction  between  actions 
at  law  and  suits  in  equity,  where  no  special 
grounds  a^e  shown  for  equitable  relief  and 
there  is  a  remedy  at  law  by  action  of  forcible 
detainer,  and  a  jury  trial  is  not  waived, 
since  there  is  a  right  to  a  jury  trial  in  such 
case  by  virtue  of  U.  S.  Const.  7th  Amend. 
Black  V.  Jackson,  801 
Potta  V.  HoUen,  808 

3.  A  suit  to  restrain  the  collector  of  cus- 
toms for  a  port  from  enforcing  the  provi- 
sions of  the  act  of  Congress  of  March  2, 
1897,  to  prevent  the  importation  of  impure 
and  unwholesome  tea,  on  the  ground  that 
the  act  is  unconstitutional,  cannot  he  main- 
tained where  the  sole  ground  of  equity  juris- 
diction put  forward  is  the  inadequacy  of  the 
remedy  at  law,  while  the  matter  in  dispute 
is  averred  to  be  the  value  of  teas  in  the  col- 
lector's hands,  which  is  known,  and  the 
right  to  import  teas,  since  a  judgment 
1«94 


against  the  collector  would  be  enforceable, 
and  there  is  no  dispute  as  to  the  right  to  im- 
port any  teas  except  those  which  are  below 
the  standard  fixed  by  the  law.  Cruicksluuik 
V.  Bidwell.  377 

4.  The  fact  that  an  assessment  for  taxes 
was  in  the  name  of  "the  estate  of"  a  de- 
cedent, while  the  administration  of  bia  es- 
tate had  been  finally  closed  and  the  proper- 
ty put  into  possession  of  the  heirs,  will  not 
justify  equitable  relief  by  injunction,  though 
it  was  technically  in  the  wrong  name.  New 
Orleans  v.  Stemple,  174 

5.  An  injunction  will  not  be  granted 
against  the  collection  of  a  franchise  tax 
from  a  foreign  corporation,  where  there  is 
nothing  to  indicate  inability  of  the  cor]>ora- 
tion  to  pay  the  tax,  or  of  the  defendant  to 
respond  in  judgment  if  the  tax  were  found 
to  nave  been  illegally  exacted,  and  no  spe- 
cial circumstances  are  set  up  justifying  tha 
exercise  of  equity  jurisdiction,  other  than 
consequences  which  the  complainant  can 
easily  avert  without  loss  or  injury  by  pay- 
ing the  tax,  although  the  validity  of  the 
law  might  be  more  conveniently  tested  bj 
the  party  denying  it  by  bill  in  equity  than 
by  action  at  law.  Arkansas  Building  &  L 
Asso.  v.  Madden,  159 

INSOIiVENOT. 

See  also  Banks,  4,   6,  8;    Confuct  or 
Laws,  1. 

An  insolvent  is  not  devested  of  ah 
control  over  his  assets,  under  the  Massachu 
setts  law,  from  the  mere  fact  of  the  filing  oj 
the  petition  in  insolvency;  but  this,  in  a 
voluntary  proceeding,  takes  place  only  from 
the  time  of  the  first  publication  of  the  no- 
tice of  issuing  the  warrant.     King  ▼.  Cross, 

211 
INSPECTION. 
See  Boons.  2. 

INS1TRANCE. 

Law  of  Place  Governing  Contracts  of. 

see  Conflict  of  Laws,  4. 
See  also  CouBTS,  40;  Shippino,  15. 

1.  The  interstate  character  of  a  policy  of 
life  insurance  made  by  a  resident  of  one 
state  with  a  corporation  of  another  state 
does  not  give  it  immunity  from  the  control 
of  the  state  in  which  the  insured  resides 
and  in  which  the  corporation  does  business. 
New  York  Life  Ins.  Co.  v.  Cravens,       1116 

2.  The  business  of  life  insurance  is  not 
commerce,  and  therefore  a  state  statute  reg- 
ulating contracts  of  life  insurance  made  be- 
tween residents  of  the  state  and  corpora- 
tions of  other  states  is  not  invalid  as  a  reg- 
ulation of  interstate  commerce.  Id. 

3.  An  agreement  to  terminate  a  policy  of 
life  insurance,  made  by  the  insured,  who  it 
also  the  beneficiary,  after  default  in  the 
payment  of  premiums,  will  end  the  contract. 
Mutual  Life  Ins.  Co.  v.  Allen,  1098 

4.  An  abandonment  of  a  life  iniuraice 
contract  by  the  insured  after  default  in  pay- 
ment of  premiums,  together  with  a  rcfaisl 

176,  176,  177,  178  V.  S. 
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tf  ib»  beneficiaries  to  keep  the  policy  in  life, 
will  be  conclusive  against  any  claim  on  the 
poU^.    Mutual  Life  Ins.  Co.  v.  Hill,    1087 

6.  An  abandonment  and  rescission  of  a 
contract  of  life  insurance  by  mutual  a^rree- 
ment  of  the  parties  after  the  insured  is  in 
default  by  nonpayment  of  premiums  will 
put  an  end  to  tne  contract,  although  a  for- 
feiture could  not  have  been  declared  by  rea- 
son of  the  failure  of  the  insurer  to  give  no- 
tices required  by  statute.  Mutual  Life  Ins. 
Co.  y.  Phinney,  1088 

6.  A  termination  of  a  life  insurance  pol- 
icy by  mutual  agreement,  after  default  in 
the  payment  of  premiums  and  the  refusal 
of  the  insured  to  continue  the  policy,  is  con- 
clusive against  the  insured,  notwithstanding 
a  statutory  provision  which  precludes  the 
forfeiture  of  the  policy  by  reason  of  the  de- 
fault because  the  notices  required  by  the 
statute  had  not  been  given.  Mutual  Life 
Ins.  Co.  V.  Sears.  1096 

7.  The  failure  of  the  secretary  of  a  local, 
subordinate  branch  or  section  of  the  Knights 
of  Pythias,  to  transmit  to  the  general  board 
of  control,  within  the  time  specified  by  the 
general  laws  of  said  order,  moneys  paid  to 
him  in  due  time  by  a  member,  will  not  be 
ground  for  forfeiture  of  the  policy  of  such 
member,  since  the  secretary's  negligence  is 
not  chargeable  to  the  member,  but  is  that  of 
an  agent  of  the  order,  notwithstanding  a 
provision  in  the  general  laws  of  the  order  to 
the  effect  that  he  is  to  be  regarded  as  the 
agent  of  the  member,  and  not  of  the  order, 
where  the  general  laws  also  require  the  mem- 
ber to  pay  dues  to  such  secretary  only,  and 
provide  that  the  secretary  shall  transmit,  im- 
mediately after  the  10th  of  each  month,  all 
moneys  collected  by  him,  and  that  the  local 
branch  shall  be  responsible  to  the  board  of 
control  for  all  such  moneys  collected  by  the 
secretary.  Supreme  Lodge  Knights  of 
Pythias  V.  Withers,  762 

8.  A  recovery  of  insurance  on  profits  of 
a  cargo  under  a  policy  insuring  against  total 
loss  only,  and  valuing  the  profits  at  the  sum 
insured,  will  not  be  prevented,  where  the 
cargo  was  abandoned  as  a  total  loss,  by  the 
fact  that  other  insurers  of  the  cargo  subse- 
quently saved  a  portion  of  it,  and  then  de- 
livered it  to  the  former  owners  in  part  pay- 
ment on  a  settlement  of  their  liability  for 
the  total  loss  of  the  cargo.  Canada  Sugar 
Ref.  Co.  V.  Insurance  Company  of  N.  A.  292 

INTEREST. 

Discretion  aa  to,  see  Apfbal  aitd  Ebbob, 
85. 

1.  Commencement  of  suit  upon  a  drain- 
age warrant  which,  by  the  terms  of  the  stat- 
ute under  which  it  was  issued,  is  to  bear  in- 
terest above  the  legal  rate  from  the  time  it 
is  presented  for  payment  and  the  fact  of 
lack  of  funds  is  indorsed  thereon,  is  a  suffi- 
cient demand  to  make  the  warrant  carry  in- 
terest from  that  time  at  the  specified  rate. 
New  Orleans  v.  Warner,  90 

2.  Presentation  of  drainage  warrants  for 
payment  or  indorsement  as  provided  by  stat- 


ute is  necesSai^  to  start  the  running  of  in- 
terest under  a  statute  providing  that  they 
shall  be  paid  out  of  a  particular  fund  when 
presented,  and  in  case  the  fund  is  not  suffi- 
cient that  fact  shall  be  indorsed  upon  them 
by  the  proper  officer,  and  that  they  shall 
bear  interest  from  such  indorsement,  where 
the  city  has  merely  abandoned  the  work  for 
which  the  assessments  to  pay  the  warrants 
were  to  be  collected,  and  has  not  repudiated 
or  disabled  itself  from  performing  its  obli- 
gation. Id. 

3.  The  rate  of  interest  which  a  national 
bank  may  charge  in  Arizona  is  not  limited 
to  7  per  cent  by  U.  S.  Rev.  SUt  SS  6197, 
5198,  authorizing  such  banks  to  charge  in- 
terest at  the  rate  allowed  by  the  laws  of  the 
state  or  territory  where  Uiey  are  located, 
and  allowing  only  7  per  cent  if  no  rate  is 
fixed  by  such  laws,  although  Ariz.  Stat. 
2161,  2162,  allow  parties  to  agree  upon  any 
rate,  and,  in  default  of  any  agreement,  to 
take  7  per  cent  only,  since  under  these  stat- 
utes any  rate  which  may  be  agreed  upon  is 
thereby  "fixed"  by  the  law.  Dag^  v. 
Phoenix  National  Bank,  882 

nrTERNAI.  BEVEirUE. 

See  also  Appeal  and  Krbob,  39,  89,  90, 
95;  ExEonrrvE  Depabtkents,  S; 
Habeas  Corpits.  2. 

1.  An  express  company  is  not  forbidden 
by  the  act  of  Congress  of  June  13,  1898, 
known  as  the  war  revenue  act,  from  adding 
to  its  rates  an  amount  sufficient  to  cover  the 
cost  of  the  stamp  required  to  be  affixed  to  a 
receipt  issued  to  the  shipper,  and  thereby 
shifting  the  burden  of  the  tax  upon  the 
shipper,  if  the  rate  as  increased  thereby  is 
not  unreasonable.  American  Express  Co.  v. 
Maynard  ex  rel.  Moore,  823 
Crawford  v.  Hubbell.  829 

2.  The  direct  taxes  which  must  be  ap- 
portioned under  U.  S.  Const,  art.  1,  i  10, 
do  not  include  the  tax  on  the  transmission 
or  receipt  of  legacies  and  distributive  shares 
of  personal  property  imposed  by  the  war  rev- 
enue act  of  June.  1898  (30  Stat,  at  L.  448), 
SS  29,  30,  as  that  tax  is  a  duty  or  excise,  as 
distinguished  from  a  tax  on  property. 
Knowlton  v.  Moore.  969 

3.  The  taxes  upon  legacies  and  distribu- 
tive shares  of  personal  property  which  are 
imposed  by  the  war  revenue  act  of  June, 
1808  (30  SUt.  at  L.  448),  SS  29,  30,  are  im- 
posed upon  the  transmission  or  receipt  of 
such  inheritances  and  legacies,  and  not  up- 
on the  right  of  the  state  to  regulate  the  devo- 
lution of  property  upon  deaU.  Id. 

4.  The  uniformity  required  by  U.  8. 
Const,  art.  1,  S  9,  providing  that  "duties, 
imposts,  and  excises  shall  be  uniform 
throughout  the  United  States,"  is  not  an  in- 
trinsic uniformity  relating  to  the  inherent 
character  of  the  tax  as  respects  its  operation 
on  individuals ;  but  is  merely  a  geographical 
uniformity  requiring  the  same  plan  and  the 
same  method  to  be  operative  throughout  the 
United  SUtes.  Id. 

6.  A  difference  between  the  testamentary 
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and  intestacy  laws  of  the  states  does  not  pre- 
vent the  geographical  uniformity  of  the  war 
revenue  act  of  June,  1889  (30  Stat,  at  L. 
448),  §§  29,  30,  under  which  the  primary 
right  of  taxation  upon  legacies  and  distrib- 
utive shares  depends  upon  the  degree  of  re- 
lationship or  want  of  relationship  to  the  de- 
ceased, since  the  rate  is  the  same  wherever 
the  degree  of  relationship  or  the  want  of  re- 
lationship is  the  same,  so  that  the  rule  is 
uniform,  although  there  may  be  different 
conditions  among  the  staOes  as  to  the  objects 
upon  which  the  tax  is  levied.  Id. 

6.  The  amount  of  each  particular  legacy 
or  distributive  share,  and  not  the  sum  of 
the  whole  personal  estate  of  a  decedent,  is 
the  amount  on  which  the  progressive  rate  of 
tax  is  imposed  by  the  war  revenue  act  of 
June,  1898  (30  Stat,  at  L.  448),  S8  29,  30, 
and  by  which  the  rate  is  measured.  Id. 

7.  United  States  bonds  included  in  a 
legacy  or  distributive  share  of  a  decedent's 
estate  are  not  exempted  from  the  tax  on  the 
transmission  of  such  property  imposed  by 
the  war  revenue  act  of  June,  1898,  |§  29,  30, 
by  reason  of  the  declaration  in  the  Federal 
statutes  and  on  the  face  of  the  bonds  to  the 
effect  that  they  are  exempt  from  taxation, 
since  the  tax  is  not  upon  the  bonds,  but  on 
the  right  of  transfer  by  will  or  under  the  in- 
testate law.     Murdock  v.  Ward,  1009 

8.  The  progressive  rate  feature  of  the 
war  revenue  act  of  June,  1808  (30  Stat,  at 
L.  448),  9S  29,  30,  by  which  the  rates  are 
graded  in  accordance  with  the  amounts  of 
the  legacies  or  distributive  shares,  and  pro- 
gressively increased  as  those  amounts  in- 
crease, cannot  be  held  unconstitutional  on 
the  ground  that  it  is  repugnant  to  funda- 
mental principles  of  equality  and  justice; 
but  the  question  whether  a  progressive  tax 
is  more  just  and  equal  than  a  proportional 
one  is,  in  the  absence  of  constitutional  lim- 
itation, a  legislative,  and  not  a  judicial, 
question.    Knowlton  v.  Moore,  969 

9.  An  application  of  the  war  revenue  act 
of  June,  1898  (30  Stat,  at  L.  448),  to  the 
District  of  Columbia,  is  secured  by  {  31, 
which  incorporates  therein  the  laws  relating 
to  the  assessment  of  taxes,  thereby  includ- 
ing U.  S.  Rev.  Stat.  {  3140,  which  requires 
the  District  of  Columbia  to  be  regarded  as 
a  state  in  construing  the  internal  revenue 
laws.  Id. 

INTEBNATIOirAI.  IJIlW. 

As  to  Nationality  of  Vessel,  see  Ship- 

PINO,   1. 

See  also  Abbitbation;  Equitt;  Prize, 
10,  12. 

1.  The  opinion  of  foreign  writers  on  in- 
ternational law  cannot  be  accepted  as  in  any 
particular  overruling  prior  decisions  of  the 
Supreme  Court  of  the  United  States  to  the 
effect  that  a  departure  for  a  blockaded  port 
with  intent  to  violate  the  blockade  renders 
the  vessel  liable  to  seizure.    The  Adula,  606 

2.  The  works  of  jurists  and  commenta- 
tors on  the  subject  of  international  law  are 
resorted  to  by  judicial  tribunals,  not  for  the 
l«6« 


speculations  of  their  authors  concerning 
what  the  law  ought  to  be,  but  for  trust- 
worthy evidence  of  what  the  law  realty  it. 
The  Paquete  Habana,  .120 

INTERSTATZ:  COMMERCE. 

See  CoHifEBCE. 

INTERSTATE  COMMERCE  COMMIS- 
SION. 

Enforcing  Order  of,  see  Afpeai.  and  Eb- 
BOB,  89. 

INTERVENTION. 

See  Apfeai.  and  EbMb,  1;  Judgment, 

2. 

JITDOE. 

See  Bankbuptot,  2 ;  Coubts,  2. 

JITSGMENT. 

Jurisdiction  to  Render,  see  Constitu- 
tional Law.  17,  21. 

Federal  Question  as  to,  see  Appeal  and 
Ebbob,  24. 

See  also  Appeal  and  Ebbob,  64,  63; 
Coubts,  24,  25;  Distbict  of  Co- 
lumbia, 1;  Mandamus,  4. 

1.  A  decree  nunc  pro  tunc  is  properly  en- 
tered on  rehearing,  in  lieu  of  the  former  de- 
cree, which  is  set  aside  because  a  fact  was 
overlooked,  when  the  petitioner  has  died  in 
the  meantime.    New  Orleans  v.  Warner,  385 

2.  A  judgment  dismissing  a  suit  against 
a  city  upon  drainage  warrants  issunl  for 
work  done  under  compulsion  of  a  statute  is 
not  a  decisive  authority  against  the  right 
to  recover  upon  other  warrants  issued  under 
a  voluntary  agreement  by  the  city  for  pur- 
chase of  property,  although  the  owner  of 
certain  of  the  latter  warrants  intervened  in 
the  former  suit,  where  the  court  did  not  no- 
tice the  distinction  between  the  two  kinds 
of  warrants,  but  treated  them  all  as  belong- 
ing to  the  former  class.  New  Orleans  v. 
Warner,  96 

3.  After  a  lapse  of  more  than  twenty 
years  a  city  cannot  question  the  validity  of 
judgments  against  itself,  to  which  it  as- 
sented, for  assessments  upon  its  property 
for  puUic  iinprovements,  upon  the  ground 
that  such  property  was  not  subject  to  assess 
ment, — especially  where  the  assessments 
were  approved  by  the  legislature.  Id. 

4.  A  decree  dismissing,  with  a  bill 
against  a  city  upon  drainage  warrants,  an 
intervening  petition  filed  by  the  owner  ol 
some  of  a  series  of  warrants  issued  in  pay- 
ment of  property  purchased,  is  not  binding 
upon  the  owners  of  other  warrants  of  thtU 
series,  who  were  neither  parties  nor  privies 
to  the  suit.  Id. 

5.  A  city's  daim  that  land  which  it 
holds  by  dedication  for  public  use  cannot  be 
legally  sold  under  a  judgment  against  th« 
city  is  conclusively  defeated  by  a  decision 
against  the  city  in  a  suit  for  an  injunction 
against  the  sale  on  the  ground  of  its  illegal- 
ly, although  in  that  suit  the  question  of  thf 
effect  of  the  dedication  was  not  presented  oi 
considered.     Werlein  v.  New  Orleans.      817 
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Judj^mant  againit  a  city  in  an  ao- 
'estrain  an  alleged  illegal  sale  of  its 
'  under  a  judgment  against  the  city 

to  another  action  after  the  sale  to 
the  sale  null  and  void,  although  in 
Dtime  the  city  has  discovered  that  it 
s  property  for  public  use  only,  by 
f  a  long  prior  dedication,  and  tiiere- 
inw  now  to  hold  it  in  a  capacity  dif- 
rom  that  in  which  it  formerly  sued, 
lere  is  in  truth  no  difference  in  the 
er  of  the  title  by  which  a  municipal- 
is  such  property  and  that  by  which  it 
ther  property.  Id. 

L  decree  establishing  the  validity  of 
ight,  and  determining  that  a  railroad 
\  a  play,  apart  from  the  dialogue,  is  a 
.ic  composition  i^nd  entitled  to  pro- 

under  the  copyright  laws,  is  conclu- 

the  parties  in  a  subsequent  action  at 
>r  damages  for  the  infringement. 
V.  Daly,  109 

A.  judgment  of  a  circuit  court  of  the 
I  States  must  be  given  the  same  effect 
er  states  that  it  is  entitled  to  in  the 
in  which  it  is  rendered;  and  that  is 
me  as  if  it  were  a  judgment  of  a  state 
al  of  equal  authority.  Hancock  Nat. 
V.  Famum,  619 

A   judgment  against   a   corporation, 

by  the  laws  of  uie  state  in  which  it  is 
red  is  binding  on  the  stockholders, 
be  given  by  a  court  of  another  state  the 
conclusive  effect  against  a  stockholder 
18  sued  therein;  and  the  only  defenses 
I  he  can  make  against  it  are  those 
I  he  could  make  in  the  courts  of  the 
in  which  it  is  rendered.  Id. 

The  appointment  of  an  administrator 
stat-e  where  the  decedent  died,  and 
i  there  are  immovable  property  and 
s  of  the  estate,  does  not  constitute  an 
lication  that  the  decedent  was  domi- 
there  at  the  time  of  his  death,  where 
»urt  does  not  make  and  the  letters  do 
recite  any  finding  as  to  his  domicil. 
mann  v.  Frame,  500 

.  An  adjudication  of  the  fact  of  the  dom- 
>f  a  deceased  person,  made  in  the  grant 
itters  of  administration,  has  no  proba- 
foTce  upon  the  question  of  domicil  in  a 
9st  in  a  court  outside  the  state  in  pro- 
ings  for  the  administration  of  assets 
in  that  jurisdiction,  where  the  adjudica- 
was  made  without  any  contest  inter 
e»,  but  in  a  proceeding  in  rem  on  an  ap- 
ition  under  Ga.  Code  1895,  f  §  3393,  3394, 
Br  which  the  statutory  notice  is  given  by 
lication,  and  is  not  directed  against 
ted  individuals,  and  does  not  have  for  its 
ct  the  obtaining  of  specific  relief  against 
one,  but  is  general,  and  for  the  purpose 
rsming  all  persons  of  the  proposal  to  de- 
aine  the  question  of  appointing  a  legal 
-esentatire.    Overby  v.  Gordon^  741 

I.  A  decision  by  the  courts  of  the  domi- 
sf  a  testatrix,  that  her  will  works  a  con- 
iion  into  personalty  of  all  her  real  prop- 
T,  wherever  situated,  is  not  conclusive  up- 
the  courts  of  a  sIsmt  state  in  respect  to 

U.  S..  Book  44. 


the  effect  of  the  will  upon  the  title  t«  ' eal 
In  that  state.    Clarke   T.    Clerks, 


property  in 

JT7BIOIAI.  NOTICE. 

See  Etidenoi:,  1-4. 
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JITBISDICTION. 

See  Afpeai,  Aim  Ebbob,  n.;   OotTBTS; 
Public  Lands,  B. 

SVKY. 

Constitutional  Right  to,  see  CoNsirra- 
tional  Law,  9,  16,  23,  24. 

KNIGHTS  OF  PTTHIAS. 

See  Ikbubance,  7. 

IXASE. 

See  Cabbiebs,  1. 

IXOACT. 

Tax  on,  see  Intebnal  Revenue,  2-8. 
See  also  Executobs  and  Aohihibtba* 

TOBS,   2. 

IJbTTEXtS. 

See  Evidence.  22. 

I.EVT  AND   SEIZURE. 

A  contract  between  the  owner  of  a 
farm  and  his  son,  by  which  the  latter  is 
given  the  management  of  the  farm,  farm 
implements,  and  live  stock,  with  full  liberty 
to  sell  and  dispose  of  them,  replace  old 
stock  and  implements  with  new,  and  appro- 
priate the  net  proceeds  to  himself,  and  is 
charged  with  the  duty  to  make  all  repairs, 
pay  all  taxes  and  other  expenses,  replace  all 
implements  as  they  are  worn  out,  and  keep 
up  all  live  stock,  and  is  given  as  his  own  the 
net  profits,  but  without  fixing  any  purchase 
price  or  providing  for  payment  by  the  son  for 
the  property,  while  either  party  is  at  liberty 
to  terminate  the  arrangement  at  any  time, 
upon  which  the  son  is  required  to  turn  back 
the  farm  with  its  implements,  stock,  and 
other  personalty  of  the  same  kind  and 
amount  as  was  on  the  farm  when  he  took 
charge  of  it,  and  in  as  good  condition  as 
when  he  took  them;  and  the  fact  that  the 
personal  property  on  the  farm  is  assessed  in 
the  name  of  the  son, — do  not  give  him  title 
to  such  personalty  so  as  to  subject  it  to  levy 
on  execution  against  him.    Arnold  v.  Hatch, 

7«» 

LIBEI.  AND   SIANDEB. 

See  Appeal  and  Ebbob,  34,  35;  OonsTl- 
TUTioNAL  Law,  33 

I.IBERTT. 

Constitutional  Rights  of,  tee  Coirsmv- 
tional  Law.  34. 

UCENSE. 

See  Constitutional  Law,  14,  tS.  Mt 
Febbt. 
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tSEKB 

Due  Process  in  Enforcing,  gee  Corsti- 

TtJTiONAL  Law,  29. 
See  also  Boous,  2,  3;  Cottbts,  2,  3,  28, 

34. 

A  record  of  scale  bills  in  the  books  of 
the  surveyor  general  as  prescribed  by  Minn. 
Stat.  1804,  {  2400,  is  not  a  necessary  prelim- 
inary to  bis  right  to  a  lien  under  }  2402. 
Lindsay  &,  P.  Ck>.  v.  Mullen.  400 

UFE  IKSXJRANOE. 

See  Insubahoe. 

UGHTS. 

See  Shippiro,  12. 

I.IMITATION  OF  ACTIONS. 

See  also  Advebsb  PoascssioN;  Jxjdo- 
MENT,  3;  Taxes,  9. 

1.  Proceedings  to  enforce  collection  of 
personal-property  taxes  from  property  of  a 
decedent  are  within  Minn.  Stat.  1894,  S  5136, 
provided  that  actions  "upon  a  liability 
created  by  statute  shall  be  barred  by  the 
lapse  of  six  years."  Bristol  v.  Washington 
County,  701 

2.  The  statute  of  limitations  will  not  run 
against  the  liability  of  a  city  under  its 
agreement,  upon  voluntarily  purchasing 
with  drainage  warrants  a  plant  for  perfect- 
ing its  drainage  system,  to  facilitate  the  col- 
lection of  assessments,  and  not  to  divert 
such  collections  from  payment  of  the  war- 
rants, until  it  repudiates  the  trust,  although 
judgments  are  substituted  for  the  warrants 
against  its  own  property.  New  Orleans  v. 
Warner,  96 

3.  Warrants  drawn  by  the  administrator 
of  accounts  upon  the  administrator  of  fi- 
nance of  a  city,  pavable  to  the  order  of  a 
third  person  out  of  any  funds  in  the  city 
treasury  to  the  credit  of  a  particular  corpo- 
ration, are  not  within  the  provisions  of  a 
statute  limiting  the  time  for  bringing  ac- 
tions on  bills  of  exchange,  notes  payaUe  to 
order  or  bearer,  those  on  all  effects  negotia- 
ble or  transferable  by  indorsement  or  deliv- 
ery, and  those  on  all  promissory  notes, 
whether  negotiable  or  otherwise.  Id. 

UMrrEO  ZXA.BIXJTT. 

See  Death. 

X.008. 

See  Bogus,  2,  3 ;  Comkebce,  2 ;  Consti- 
TunoNAL  Law,  29;  C!oiniT8,  16; 
£^VIDENCE,  20;  Liens;  Waters,  3, 
4. 

LONG  AND  SHORT  SAXTL. 

See  Cabbiebs,  8. 

LOOKOITT. 

See  SHiFPiNa,  13. 

MANDAM1TS. 

Sea  also  appeal  avu  Error,  21 ;  Execit- 
TTTE  Departments,  1. 

1 .  Tk«  decision  by  an  inferior  court  up- 
1«IW 


on  any  matter  left  open  by  the  mandate  and 
opinion  of  a  higher  court  can  be  reviewed 
only  upon  a  new  appeal,  and  not  by  manda- 
mus.   Ex  parte  Union  Steamboat  Co.      1084 

2.  Writ  of  error,  and  not  mandamus,  is 
the  property  remedy  to  correct  the  action  of 
a  state  court  in  failing  to  give  full  effect  to 
a  mandate  from  the  Supreme  Court  of  the 
United  States  by  mistaking  or  misconstru- 
ing its  judgment.    Re  Blake,  94 

3.  Mandamus  is  the  proper  remedy  to 
compel  a  court  to  bring  in  a  party  to  an  ac- 
tion, when  it  has  erroneously  declined  to 
make  him  a  party  on  the  ground  that  it  has 
no  jurisdiction  to  do  so.  Ex  parte  Conna- 
way,  1134 

4.  A  writ  of  mandamus  may  lie  to  com- 
pel a  court  to  enter  judgment  by  default, 
where  it  erroneously  declines  to  teke  juris- 
diction of  the  case  after  sufficient  service  on 
the  defendant,  who  does  not  appear,  except 
specially  to  contest  the  jurisdiction.  Re 
GroBsmayer,  665 

5.  The  duty  of  the  Treasurer  of  the  Unit- 
ed States  to  pay  interest  on  audit  certificates 
pursuant  to  the  act  of  Congress  of  August 
13,  1894,  is  plain,  imperative,  and  entirely 
ministerial,  and  therefore  may  be  enforced 
by  mandamus,  although  it  requires  in  some 
degree  a  construction  of  a  statute  by  the  of- 
ficer. Roberta  v.  United  States  ex  ret.  Val- 
entine, 443 

MANDATORT    INJUNCTION. 

See  Injunction,  2. 

MARINE  INSTTRANCE. 

See  iNStrRANcas;,  8. 

XKARRIED  WOKEN. 

See  HusBAKD  and  Wifb. 

MARSH. 

See  BoimDABixa. 

MARSHAI.S. 

See  Indians,  B. 

MASTER  AND  SERVANT. 

Constitutionality  of  Statute  as  to  Lia- 
bility, see  CoNSTiTunoNAi.  Law,  7. 

1.  The  conductor  of  a  freight  train  is  not 
a  vice  principal,  unless  special  and  unusual 
powers  have  been  conferred  upon  him,  but 
IS  a  fellow  servant  of  the  engineer  and  brake- 
men,  within  the  meaning  of  the  rule  which 
exempts  the  railroad  company,  their  com- 
mon employer,  from  liability  to  one  of  them 
for  injuries  caused  by  the  negligence  of  an- 
other.   New  England  R.  Co.  v.  Conroy,  181 

2.  The  duty  of  a  mine  owner  as  to  venti- 
lation of  his  mine  and  keeping  it  dear  of 
standing  gas  is  made  imperative  by  the  act 
of  Congress  of  March  3,  1891 ;  and  the  eon- 
sequence  of  neglecting  it  cannot  be  excused 
because  some  workmen  may  disregard  in- 
structions.   Deserant  v.  Cerillos  Coal  R.  Co. 

1127 
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MAXniB. 

1.  Damnum    absque   injuria.    Ohio   Oil 
Co.  V.  Indiana.  729 

2.  Sio  utere  tuo  ut  alieniun  non  Isdas. 

Id. 
MEANDEBEU  XJICE. 
See  lk>UKUARiES,  1. 

VLE8KE   PBOITTS. 
See  CouBTS,  19. 

MEXICAN  GRAlfT. 

See  Hbivatb  Land  Claims. 

T/IEXICO. 

See  CouBTS,  10. 

MINES. 

Troperty  in  Mineral   Oil  and  Gas,  aee 

C0N8TITDT10NAI,  Law,  32. 
See  also  Appeal   and   Ebbob,   33,  47; 

CouBTs,    13;    Masteb    and    Sebv- 

ANT,  2;  Tbial.  2,  3. 

The  doctrine  that  a  landowner,  al- 
though entitled  to  bore  wells  for  natural  gas 
and  oil,  has  no  title  to  those  substances  as 
owner  until  they  are  actually  reduced  by 
him  to  possession,  is  settled  as  a  rule  of 
property  in  the  state  of  Indiana.  Ohio  Oil 
Co.  V.  Indiana,  729 

MISTAKE. 

'  See  CoNTBAOTS,  2,  3. 

MONET. 

See  also  Appeal  and  Ebbob,  37,  83. 

A  warrant  drawn  by  state  authorities 
in  payment  of  an  appropriation  made  by  the 
legislature  for  a  debt  due  from  the  state  to 
.-in  individual,  and  payable  upon  presenta- 
tion if  there  be  funds  in  the  treasury,  can- 
not be  deemed  a  bill  of  credit^  in  violation 
of  U.  S.  Const  art.  1,  {  10,  or  to  be  a 
treasury  warrant  intended  to  circulate  as 
money,  in  violation  of  Tex.  Const.  1845,  art. 
7,  S  8,  although  the  state  directs  its  officers 
to  receive  such  warrants  as  money  in  pay- 
ment of  certain  dues  to  the  state,  and  to  de- 
liver them  to  those  who  would  receive  them 
as  money  in  payment  of  dues  from  the  state, 
but  not  to  reissue  them  when  once  they 
come  back  to  the  treasury  of  the  state. 
Houston  A  T.  0.  R.  Co.  t.  Texas,  673 

MONET  IN  COURT. 

The  proceeds  of  the  sale  of  a  vessel 
seized  as  a  prize,  deposited  by  a  marshal  in 
a  national  bank  which  is  a'  special  or 
designated  depository  of  public  moneys,  do 
not  constitute  public  moneys  of  the  United 
States,  within  the  meaning  of  the  statutes 
applicable  to  public  money  and  authorizing 
it^  deposit  in  a  public  depository;  and  such 
deposit  does  not,  therefore,  constitute  a  pay- 
ment of  such  moneys  to  the  United  States, 
which  will  make  the  government  liable 
therefor  in  case  of  the  failure  of  the  bank 
pending  appeal.    Coudert  ▼.  United  States, 

122 
MOOT  QITESTXON. 
See  Action  ob  Suit,  S. 


MOBTOAOE. 

See  also  Action  ob  Suit,  S;  Corbtitu- 
TioNAL  Law,  13,  31 ;  Cobpobationb, 
7,  14;  CoUBTS,  29,  31;  Public 
Lands,  14,  15;  Reckitebs;  Taxes, 
0. 

1.  The  illegality  of  the  purpose  for 
which  a  corporation  was  originalfjr  organ- 
ized cannot  become  a  material  inquiry  in  a 
suit  to  foreclose  a  mortgage  upon  the  prop- 
erty of  the  concern,  if  the  mortgage  was 
made  while  the  corporation  had  power  to 
create  it,  and  the  illegality  was  wholly  ex- 
trinsic to  the  mortgage.  Dickerman  v. 
Northern  Trust  Co.  423 

2.  A  judgment  against  a  corporation  is 
not  collusive  in  the  legal  sense,  so  as  to  pre- 
vent its  nonpayment  from  constituting  a 
default  for  wnich  a  mortgojge  debt  may  be 
declared  due  under  a  provision  of  the  mort- 
gage, merely  because  the  action  was  under- 
taken for  the  purpose  of  creating  such  de- 
fault, if  it  was  brought  for  a  debt  that  was 
due,  and  was  properly  conducted.  Id. 

3.  Bonds  need  not  be  produced  in  evi- 
dence prior  to  a  decree  of  foreclosure  and 
sale  in  a  suit  by  trustees  under  a  mortgage 
securing  the  bonds,  where  the  evidence  is 
sufficient  to  prove  that  the  bonds  were  valid 
and  were  outstanding  obligations.  Id. 

4.  The  right  to  set  off  as  against  some  in- 
dividual bondholders  their  obligation  for 
unpaid  stock  cannot  be  allowed  in  a  suit  by 
a  trustee  for  all  the  bondholders  to  foreclose 
a  mortgage,  in  which  the  bonds  must  be 
treated  as  an  entirety.  Id. 

6.  A  chattel  mortgage  taken  by  an  an- 
tecedent creditor  wholcnows  that  the  debtor 
has  procured  the  goods  fraudulently  cannot 
be  sustained  against  defrauded  vendors  of 
the  property,  whether  they  elect  to  rescind 
the  sale  and  replevin  the  goods,  or  to  sue  for 
the  purchase  price  and  attach  the  goods. 
Browning  v.  DeFord,  1033 

MOTION. 

As  Due  Process  of  Law,  see  Constitu- 
tional Law,  20,  21. 

BiTUNICIPAI.  CORPORATIONS. 

Constitutional  Guaranties  to,  see  Con- 
stitutional Law,  6. 

Location  of  Railroads  in,  see  Rail. 
BOADS,  .1-3. 

Ordinance  as  to   Speed   of   Trains,  aee 

COMMEBCE,  3. 

See  also  Appeal  and  Ebbob,  38;  Con- 

TBACTS,  2,    3,    11;   CoUBTS,     1;    ES- 
TOPPEL,   2 ;      Intebbst,      1 ;     Judo- 

MENT,  2,  6,  6;  Limitation  or  Ac- 
tions, 2,  3;  Tbusts,  1. 

1.  A  discrimination  between  individuals 
and  corporations  in  respect  to  annexation  to 
a  city  of  lands  held  for  agricultural  pur- 
poses cannot  be  attacked  as  unconstitutional 
to  defeat  the  annexation  of  lands  of  a  cor- 
poration which  are  not  held  for  agricultural 
purposes.    Clark  v.  Kansas  City,  302 

2.  A  constitutional  amendment  adopted, 
pending  the  execution  of  a  contract  for  the 
construction  of  a  drainage  system  for  a  city, 
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prohibiting  "increase  of  the  city's  debt, 
which  expressly  provides  that  it  shall  not 
be  eonstrued  so  as  to  prevent  the  issue  of 
drainage  warrants  to  the  transferee  of  the 
drainage  contract,  payable  only  from  drain- 
age taxes,  should  receive  a  construction  com- 
mensurate with  the  object  intended  to  be 
accomplished,  and  will  authorize  the  issue 
of  warrants  in  payment  for  the  contractor's 
plant  in  case  the  city  decides  to  do  the  work 
itself,  where  the  debt  created  by  the  drain- 
ago  assessments  had  already  been  incurred 
and  put  in  judgment.  New  Orleans  y. 
Warner,  98 

3.  A  reservation  by  a  city  in  a  lease  of 
its  waterworks,  of  the  right  to  regulate 
rates,  provided  they  be  not  reduced  below 
the  then  existing  rates,  must,  if  valid,  be 
deemed  to  be  a  limitation  upon  the  right  of 
the  city  as  a  municipality  to  regii'ate 
water  rates,  and  not  a  mere  granting  back 
by  the  lessees  of  the  right  of  the  city  in  its 
proprietary  capacity  only.  Lot  Angeles 
▼,  Los  Angeles  City  Water  Co.  b86 

MUBDER. 

See  Indictmbrt. 

NATIONAI.  BANKS. 

See  Barks. 

MAVIGABX.E  WATEB8. 

See  Booms,  3;  Bbidobs,  I;  Oomuxrce, 
2;  Health;  Watebs,  1-1. 

NAVIGATIOH. 

Rules  of.  see  Shippino. 
See  also  Evidehck,  1. 

HAVY. 

See  Army  and  Natt. 

irEGX.IOENOE. 

Contract    against    Liability    for,    see 

Contracts,  5. 
See   also   Criminal   Law,    1;  Master 

AND  Servant. 

NEGOTIABLE  IN8TB1TMENT8. 

See  Bonds. 

NEGBOE8. 

See  Crvn.  Rights. 

NONBESnDENTB. 

Discrimination  against,  see  Constttu- 
TioNAL  Law,  10,  13,  31;  Corpora- 
tions, 14. 

Serrioe  on,  see  CoNSTinrnonAi,  Law, 
17-19. 

See  also  Action  or  Sott,  8;  Taxes,  V- 
8;  Writ  and  Process,  2. 

NOTES  [Editorial]  INDEX  TO. 

Aotloni  effect  of  election  of  remedies 

in  case  of  fraudulent  purchase.  1033 

OMnrlerst     reasonableness     of     state 

limitation  of  railroad  rates.  417 

Express     messengers     as     pas- 
sengers. 560 

OItU  riclita;  constitutional  equality 

of  school  privileges.  262 

Negroes  as  giand  jurors.  839 

iteo 


Conatltntlon*!  lawt  self-executing 
nature  of  constitutional  pro- 
visions declaring  the  liability 
of  stockholders  in  corporations.  688 
Constitutionality  of  statutes 
making  it  unlawful  for  barbers 
to  carry  on  their  business  on 
Sunday.  716 

Con  tracts;  change  of  decision  of 
state  court  as  impairing  obliga- 
tion of  contract.  880 

Oorporatloiut  power  of  corpora- 
tion to  purchase  stock  of  other 
corporations  for  purpose  of  con- 
trolling their  management.  65 
Stock  as  bonus  to  purchaser  of 
bonds.                                                  423 

Oanlshment;  of  debt  due  to  non- 
resident. 211 

Interest)  right  to  interest  upon  dam- 
ages sustained  in  collision.  751 

Mines;    statutory   duty   to   ventilate 

and  keep   mine  clear   from  gas.  1127 
Property  in  petroleum  oil  or  gas.    729 

Mniilcipal  oorporations;  annexa- 
tion of  rural  lands  to  munici- 
palities. 398 

Pvlille  improToments;  liability  of 
public  property  to  assessment 
for  public  improvements.  04 

Taxea;   situs   for   taxation   of   debts 
evidenced    by    notes   or    mort- 
gages held  by  sigent  residing  in 
different  state   from   principal.     174 
State  taxation  of  patent  rights.    374 

Waters;    obstruction     of    navigable 

stream  by  log  booms.  437 

NOTICE. 

See  also  CoNSTTrnnoNAi.  Law,  18,  19. 

A  notice  of  a  blockade  to  the  charterer 
of  a  vessel,  who  is  on  board  with  power  to 
name  the  port  which  she  is  to  visit,  but  with 
no  right  to  interfere  with  the  navigation  of 
the  ship,  is  a  notice  to  the  vessel.  The 
Adula,  505 

NUNC  PBO  TVN O. 

See  Appeal  and  EIbbob,  92;  Judgmkut, 
1. 

OFFICEB8. 

Review  of  Decision  as   to,   see  Affkai. 

AND  Error,  40,  41. 
See  also  Armt  and  Natt. 

oHk 

See  CoNsnroTioifAL  Law,  32;  MniaB. 

OPINIONS. 

As  Fraud,  see  Fraud. 

Of  Witnesses,  see  Evidero^  21. 

OBDEB8. 

See  Motions. 

OBIOINAI.  PACKAGES. 

bee  Taxes,  4.  5. 

175,  176.  177.  178  V.  ■. 
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PARTIES. 

See  Aonoi*  ob  Suit,  3-6;  Appeai.  and 

EbbOB,      1,      63;      CONSTITUnONAI. 

Law,   21;  Coxtbub,   6,   7;  Mabda- 

UVB,    3. 

FARTNEBSHIF. 

See  Appeal  ard  Ebbob,  28;  COUBIS,  4; 
Wbit  or  Pbocbss,  1. 

PATXOrTS. 

See  also  Apfeai.  and  Ebbob,  27; 
boundabies,  2;  coubtb,  12,  42; 
Public  Lards.  1. 

1.  The  application  of  a  patented  device 
to  a  use  which  was  only  new  in  the  patented 
machine,  but  was  well  known  in  other  ma- 
chinery, constitutes  mere  mechanical  skill, 
and  does  not  constitute  a  patentable  inven- 
tion.   Maat,  Foos,  &  Co.  v.  Stover  Mfg.  Co. 

850 

2.  The  device  of  the  Martin  patent.  No. 
4;,J.S31,  for  an  improvement  in  a  windmill, 
which  consists  of  Uie  combination  of  an  ex- 
ternal toothed  pinion  with  an  internal 
toothed  spur  wheel,  is  invalid  for  lack  of  in- 
vention, because  that  kind  of  a  combination 
had  been  previously  well  known  in  other  ma- 
chinery. Id. 

PAYMXITT. 

Creating   Implied   Contract,    see  CoR- 

TRACTS,  13. 

See  also  Accobd  and  SATisrAonoN. 

Payments  actually  received  by  state 
officers  in  pursuance  of  a  state  statute  are 
not  void  because  made  in  state  treasury 
warrants  which  had  been  illegally  issued  in 
violation  of  constitutioniH  provisions 
against  issuing  warrants  to  circulate  as 
money  or  against  bills  of  credit,  or  because 
they  were  issued  in  aid  of  the  Rebellion, 
even  if  the  offer  of  the  state  to  receive  them 
was  not  binding  while  unexecuted.  Hous- 
ton A  T.  C.  R.  Co.  V.  Texas,  673 

PENAI.TT. 

See  CoPTBlOHT;  CouBTS,  IS;  Bbobit- 
EBS,  II;  Statctks.  6. 

PHOTOGRAPHS. 

See  Evidence,  18. 

PHTSIOAI.  EXAMINATIOn. 

See  Coubts.  22. 

pi^Asnfo. 

Questions   of,   on   Appeal,  see   Appeal 

AND  Erbob,  59,  77. 
See  also  Action  or   Suit,   7;    Appeal 

AND  Ebbob,  36;  Coubts,  20;  Evi- 

DKNOX,    16,    25;     Pbitatb    Land 

Claims,  18. 

1.  Facts  alleged  to  be  established  by  the 
testimony  cannot  be  considered  in  passing 
upon  a  motion  for  judgment  based  on  con- 
fession of  the  allegations  of  a  counterclaim. 
Daggs  V.  Phoenix  National  Bank,  882 

2.  An  affidavit  of  verification  in  an  ac- 
tion on  county  warrants,  that  the  facts 
stated  in  the  answer  as  defenses  to  the  vari- 


ous causes  of  action  declared  on  are  true, 
and  that  the  warrants  sued  on  are  not  gen- 
uine, is  a  sufficient  compliance  with  the 
statute  requiring  the  verification  of  any  an- 
swer containing  a  denial  of  the  execution  of 
an  instrument  on  which  suit  is  brought. 
County  of  Apache  v.  Barth,  878 

3.  The  nature  of  plaintiff's  estate  in  land 
is  sufficiently  pleaded  under  Hill's  (Or.) 
Code,  i  318,  which  is  made  applicable  to 
Alaska  under  the  act  of  Congress  of  May  17, 
1884,  requiring  him  to  set  forth  the  nature 
of  his  estate,  whether  "in  fee,  for  life,  or  for 
a  term  of  years,"  when  he  alleges  that  his 
ownership  is  by  right  of  prior  occupancy 
and  actual  possession,  and  that  is  in  fact 
the  only  kind  of  estate  that  it  is  possible 
to  have  in  the  land  claimed.  Malony  v. 
Adsit,  163 

4.  An  unverified  denial  of  each  and  every 
allegation  in  a  counterclaim  which  sets  up 
assignment  of  a  promissory  note  for  a 
valuable  consideration,  the  fact  of  the 
maker's  insolvency,  of  which  the  assignor 
had  knowledge,  and  the  nonpayment  of  the 
note,  puts  the  allegations  of  insolvency  and 
nonpayment  in  issue.  Daggs  v.  Phoenix  Na- 
tional Bank.  882 

6.  A  prayer  in  a  bill  for  a  forfeiture  of 
an  entire  land  grant  does  not  preclude  a 
forfeiture  of  a  part  of  it  United  States  v. 
Tennessee  &  C.  R.  Co.  452 

6.  The  question  of  the  forfeiture  of  a 
railroad  grant  for  noncompletion  within  the 
time  limited  by  the  grant  is  not  put  in  is 
sue  in  a  suit  to  annul  a  patent  on  the  sole 
ground  that  it  was  issued  under  a  mistaken 
belief  as  to  the  location  of  a  terminus,  by 
an  allegation  in  the  answer  that  it  was 
"duly"  and  "in  all  respects"  constructed  in 
accordance  with  the  law.  United  States  v. 
Northern  P.  R.  Co.  830 
MTnrlsdlctlonal  faeta. 

7.  A  defect  in  a  bill  in  a  Federal  court 
which  fails  to  aver  the  citizenship  of  « 
party  may  be  cured  by  amendment.  How- 
ard V.  DeCordova.  908 

8.  The  citizenship  of  the  individual  mem- 
bers of  a  limited-partnership  association 
created  by  the  laws  of  Pennsylvania  must 
be  alleged  in  a  suit  by  that  association  in  a 
Federal  court,  where  jurisdiction  depends 
upon  diverse  citizenship  of  the  parties. 
Great  Southern  Fire  Proof  Hotel  Co.  t. 
Jones,  8tt 

9.  A  mere  ad  damnum  clause  will  not 
confer  jurisdiction  on  a  circuit  court  of 
the  United  States,  where  the  plaintiff  as- 
serts as  his  cause  of  action  a  aaim  which 
he  cannot  be  legally  permitted  to  sustain  by 
evidence  to  the  extent  of  the  jnriadictional 
amount.  North  American  transportation 
A  T.  Co.  y.  Morrison,  1061 

10.  An  allegation  that  the  "amount  in 
dispute"  is  more  than  $2,000,  exclusive  of  in- 
terest and  costs,  is  not  insufficient  to  show 
that  the  case  is  within  the  jurisdiction  of  » 
Federal  court  merely  because  it  aays  th« 
"amount,"  instead  of  the  "matter,"  in  dis- 
pute.   Blackburn  v.  Portland  Gold  Min.  Co. 
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II.  A  bill  doe*  not  show  that  a  suit  arises 
under  the  Constitution  and  laws  of  the 
United  States,  by  an  averment  in  a  suit  by 
a  telegraph  company  for  specific  perform- 
ance of  a  contract  for  the  use  of  a  railroad 
right  of  way  and  for  an  injunction  against 
interference  with  its  rights,  to  the  effect 
that  it  has  a  right  to  maintain  its  telegraph 
line  on  the  railroad  "under  the  proTisions  of 
the  statute  of  the  United  States,"  as  it  has 
long  been  settled  that  the  statute  does  not 
confer  on  telegraph  companies  the  right  to 
enter  on  private  property  without  the  con- 
sent of  tne  owner.  Western  Union  Tele- 
graph Co.  V.  Ann  Arbor  R.  Co.  1052 
See  also  Coubts,  9,  20. 

PI.EDGE. 

See  Banks,  8;  Bnxs  or  Lading. 

POiaOE. 

See  Indians.  8. 

POLICE  JTTBT. 

See  Health. 

POUCE  POWER. 

See  CoNSTmrnoNAi.  Law,  86-38. 

PREPEOT. 

See  Pbivatb  Land  Claims.  I. 

PBESIDEHT. 

Signing  Bill,  see  Statutes,  I. 

No  interference  with  the  constitu- 
tional functions  of  the  President  in  connec- 
tion with  matters  involved  in  the  relations 
between  this  country  and  the  Republic  of 
Mexico  is  made  by  the  act  of  Congress  of 
December  28,  1892,  providing  for  a  suit  in 
the  court  of  claims  to  determins  as  to  the 
matter  of  fraud  in  obtaining  an  award 
against  Mexico,  the  amount  of  which  had 
been  paid  by  Mexico  to  the  United  States 
for  the  claimants.  La  Abra  Silver  Min.  Co. 
V.  United  States.  223 

PRESVMPTIOK. 

See  Evidence,  5-14. 

PRIVATE  LAin>  CUiXMM. 

Federal  Question  as  to,  see  Appeal  and 

Ebbob,  32. 
See  also  Coxnrrs,  30;  Evidenoe,  12,  13, 

17,  26.  27. 

1.  Neither  a  prefect  nor  an  alcalde  had 
power  to  make  a  grant  of  lands  on  behalf 
of  the  Mexican  government.  United  States 
V.  Pena,  251 

2.  The  departmental  assembly  or  ter- 
ritorial deputation  of  New  Mexcio  in  I83I 
had  no  power  or  authority  to  make  a  grant 
of  lands.    Chavez  v.  United  States,         269 

3.  The  governor  of  New  Mexico  cannot 
be  held  to  have  made  a  grant  of  lands  by 
reason  of  his  being  ew  offimo  president  of  the 
territorial  deputation  at  the  time  when 
that  body  attempted  to  make  a  grant  of 
lands,  although  he  was  present  and  attested 
the  action  of  the  deputation.  Id. 

4.  RatiHcation  by  the  governor  of  a 
IH'ant  of  lands  which  the  departmental  aa- 
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sembly  had  attempted  to  make  is  not  shown 
by  a  letter  signed  by  him,  in  which  he 
simply  acknowledges  the  receipt  of  an  of- 
ficial communication  from  an  alcalde,  re- 
porting the  execution  of  a  decree  of  the  dep- 
utation making  the  grant,  and  asking  how 
much  his  fee  should  be,  as  to  which  the  gov- 
ernor says  he  is  ignorant,  but  advises  him 
to  ask  the  assessor,  although  the  governor 
does  not  make  any  protest  against  the  valid- 
ity of  the  grant.  Id. 

5.  A  grant  of  the  title  to  land  by  the 
^vemor  of  New  Mexico  was  not  made  by  an 
indorsement  on  a  petition,  directing  the  pre- 
fect of  the  district  to  ascertain  whether  the 
land  applied  for  had  an  owner,  and  to  cause 
delivery  of  the  land  referred  to,  as  this  is 
reasonably  interpreted  to  be  a  mere  license 
to  occupy  the  land  for  cultivation,  or  to  give 
temporary  possession  pending  further  action 
in  the  matter.    United  States  v.  Elder,  600 

6.  To  vest  an  applicant  under  the  coloni- 
zation regulations  of  1828  with  title  in  fee, 
either  absolute  and  perfect  or  conditional 
and  imperfect,  to  public  lands  in  New  Mexi- 
co under  a  Mexican  grant,  substantial  com- 
pliance with  the  preliminary  requisites  to  a 
grant  was  essential;  and  it  was  necessary 
that  the  grant  should  be  evidenced  by  an  act 
of  the  governor  clearly  and  unequivocally 
conveying  the  land  intended  to  be  granted, 
and  that  a  public  record  in  some  form  should 
be  made  of  the  grant.  Id. 

7.  A  grant  in  severalty  was  made  by  a 
Mexican  grant  to  an  applicant  and  his  asso- 
ciates, when  it  directed  the  alcalde  to  place 
them  in  possession,  "setting  forth  a  general 
donation,  in  which  shall  necessarily  be  stat- 
ed the  boundaries  of  said  possession,"  also 
requiring  the  alcalde  to  "take  charge  of  the 
general  document  of  distribution,  which 
shall  be  for  the  archives,"  and  to  "give  testi- 
monios  therefrom  as  may  be  requested," — 
especially  when  it  appears  that  the  alcalde 
distributed  the  lands  to  them  severally,  giv- 
ing juridical  possession  accordingly.  United 
States  V.  Pena,  251 

8.  A  document  purporting  to  be  a  grant 
of  land  in  New  Mexico  by  a  justice  of  the 
peace,  or  alcalde,  in  1842,  making  no  refer- 
ence to  any  grant  or  order  of  the  governor, 
but  certifying  that  the  petitioner  appeared 
before  the  magistrate,  and  that  he  found  the 
petition  to  be  just,  etc.,  and  made  the  dona- 
tion in  the  name  of  Ood  and  the  Mexican  na- 
tion, but  without  making  an^  mention  of  the 
delivery  of  juridical  possession,  or  of  any' of 
the  formalities  which  under  the  Spanish  and 
Mexican  custom  were  observed  by  the  offi- 
cer delivering  possession,  is  insufficient,  to- 
gether with  oral  testimony  of  witnesses  stat- 
ing their  recollection  of  what  took  place 
thirty  years  before,  though  they  state  that 
a  grant  was  made  by  the  governor,  to  show 
that  any  valid  grant  was  made, — especially 
when  there  is  no  evidence  that  any  snen 
grant  was  ever  recorded  or  that  any  testi- 
monio  was  ever  delivered  to  the  grantee. 
Hays  f.  United  States,  160 

9.  No  title  was  granted  by  the  Mexican 
government  to  claimanta  of  land  whose  peti- 
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Uon  asked  for  the  grant  of  possession  of  the 
land  in  order  to  plant  grain  thereon  for  har- 
vesting, where  the  order  based  thereon 
directed  them  to  be  placed  in  possession  "in 
order  that  they  may  not  lose  time  in  their 
lalior  until  the  necessary  formalities  can  be 
had,"  while  the  act  of  possession  made  by 
the  alcalde  states  that  they  were  not  "au- 
thorized to  exchange,  sell,  or  alienate  the 
same  until  they  shall  have  acquired  title  or 
have  sufficient  time  to  do  so."  Peabody  v. 
United  States,  267 

10.  Possession  of  land  since  the  date  of 
the  treaty  of  Ouadalupe  Hidalgo,  in  1848, 
cannot  be  considered  as  dispensing  with  the 
requirement  that  a  title  to  lands,  if  not  per- 
fect at  that  time,  must  be  one  that  the 
claimant  would  have  had  a  lawful  right  to 
make  perfect  had  the  territory  not  been  ac- 
quired by  the  United  States.  Hays  v.  United 
States,  150 

11.  Possession  for  six  or  seven  years  be- 
fore the  treaty  of  Guadalupe  Hidalffo,  in 
1848,  of  land  by  an  alleged  grantee,  is  not 
sufficient  to  constitute  a  title  which  can  be 
confirmed  under  the  court  of  private  land 
claims  act,  where  a  valid  ^rant  is  not  proved 
to  have  been  made.  Id. 

12.  Some  interruption  of  possession  un- 
der a  Mexican  grant  during  the  war  between 
the  United  States  and  Mexico  is  not  fatal  to 
the  validity  of  the  grant.  United  States  v. 
Pena,  251 

13.  An  Indian  claim  or  title  that  has  been 
confirmed  by  Congress  is  a  "just  and  unex- 
tinguished" one,  within  the  meaning  of  the 
private  lend  claim  act,  {  13,  subd.  2,  pro- 
viding that  no  claim  shall  be  allowed  that 
shall  interfere  with  or  overthrow  any  such 
title.     United  States  v.  Conway,  72 

14.  Lands  previously  confirmed  by  act  of 
Congress  to  Indian  pueblos  should  be  ex- 
cepted from  a  decree  of  confirmation  of  a 
Spanish  grant,  even  if  the  previous  grant  by 
Congress  to  the  pueblos  may  be  void,  as  the 
elTcct  of  the  confirmation  is  only  to  release 
all  claim  of  title  by  the  United  States,  and 
it  is  not  incumbent  upon  the  court  of  private 
land  claims  to  determine  the  priority  of 
right  as  between  the  claimant  and  another 
grantee.  Id. 

15.  A  claim  for  lands  within  the  limita  of 
a  grant  which  has  been  confirmed  by  Con- 
gress, and  for  which  a  patent  has  been  is- 
sued to  another  party,  is  properly  rejected 
by  the  court  of  private  land  claims.  Real 
de  Dolores  del  Oro  v.  United  States,  76 

16.  Confirmation  of  a  grant  to  persons 
claiming  to  derive  title  by  conveyances  and 
legal  succession  from  the  grantee  may  be 
made  under  the  act  of  Congress  of  1891,  {  8, 
to  the  claimants  alone,  without  making  it 
more  generally  to  the  "assigns  and  legal  rep- 
resentatix'es  of  the  original  grantee,"  since 
the  confirmation  excepts  lands  disposed  of 
by  the  United  States,  and  is  made  subject 
to  any  conflicting  private  interests,  rights. 
or  claims.    Uniteid  States  v.  Chavez,      255 

17.  The  function  of  the  surveyor  general 
under  the  act  of  Congress  of  1854  ( 10  Stat,  at 


L.  308)  was  merely  advisory,  and  until  •» 
tion  by  Congress  had  supervened  on  a  recom- 
mendation for  the  confirmation  of  a  private 
land  claim  made  by  his  predecessor  in  office, 
it  was  not  only  the  right,  but  the  duty,  of 
that  official,  on  proper  suggestion  being  made 
to  him,  to  hear  additional  evidence  and 
transmit  it  for  the  consideration  of  Con- 
gress.   United  States  v.  Ortiz,  629 

18.  An  indemnity  under  the  private  land 
claim  act,  |  14,  cannot  be  adjudged  when  no 
such  claim  is  made  by  the  petition.  Real  de 
Dolores  del  Oro  v.  United  States,  76 

19.  A  personal  judgment  against  the  Unit- 
ed States  for  the  indemnity  provided  by  the 
private  land  claim  act,  |  14,  in  case  the 
lands  decreed  to  a  claimant  have  been  sold  or 
granted  by  the  United  States  to  any  other 
person,  is  authorized  only  when  such 
lands  have  been  sold  or  granted  as 
public  lands  for  a  consideration  which 
equitably  belongs  to  the  owner  of  the 
land,  and  not  where  the  government  has 
merely  released  ita  interest  to  one  apparent- 
ly holding  a  good  title  under  a  Spanish  or 
Mexican  grant,  which  subsequently  turns 
-out  to  be  invalid  by  reason  of  an  older  or 
better  title.  Id. 

20.  An  appeal  may  be  taken  by  the  United 
States  from  a  decision  by  the  court  of 
private  land  claims  in  favor  of  a  petitioner, 
although  the  government  may  have  no  in- 
terest in  the  result  of  the  litigation.  United 
States  V.  Conway,  72 
See  also  Appeal  and  Ebbob  12,  40,  50. 

PHIZE. 

Effect  of  Blockade,  see  Blockade. 

Appeal  in  Case  of,  see  Appeal  and  Eb- 
bob, 11. 

See  also  Diplomatic  and  Consxtlab 
Officebs;  Monet  in  Coubt;  No- 
tice. 

1.  The  right  of  capture  acta  on  the  pro- 
prietary interest  of  the  thing  captured,  at 
the  time  of  capture,  and  is  not  affected  by 
the  secret  liens  or  private  engagementa  of 
the  parties.    The  Carlos  F.  Roses,  929 

2.  The  trading  to  a  stronghold  of  the  en- 
emy, of  an  enemy  vessel  carrying  provisions, 
constitutes,  under  the  laws  of  war,  illicit  in- 
tercourse with  the  enemy,  subjecting  the 
property  to  capture  as  a  prize.  The  Benito 
Estenger,  592 

3.  Merchant  vessels  of  the  enemy,  carry- 
ing on  innocent  commercial  enterprises  at 
the  time,  or  just  prior  to  the  time,  when  hos- 
tilities break  out,  are  entitled  to  a  liberal 
interpretation  of  a  proclamation  which  lays 
down  rules  for  the  treatment  of  merchant 
vessels  of  the  enemy.  The  Buena  Ventura 
V.  United  States,  206 

4.  A  colorable  transfer  of  a  ship  from  a 
belligerent  to  a  neutral  is  in  itaelf  ground 
for  condemnation  as  prize.  The  Benito  Es- 
tenger, 592 

5.  A  vessel  owned  by  a  Spanish  corpora- 
tion, having  a  Spanish  registry,  sailing  un- 
der the  Spanish  flag  and  a  Spanish  license. 
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and  officered  and  manned  by  Spaniards,  must 
be  deemed  a  Spanish  vessel  for  the  purpose 
of  capture  as  a  prize,  although  British  sub- 
jects were  the  legal  owners  of  some,  and  the 
equitable  owners  of  the  rest,  of  the  stock  in 
the  corporation,  and  intended  to  restore  the 
vessel  to  British  registry  if  war  rendered 
the  change  desirable.    The  Pedro,  195 

0.  A  Spanish  vessel  sailing  from  Havana 
for  Santiago  on  April  22,  1898,  with  no 
careo  except  what  was  destined  for  the  ene- 
my^ ports,  was  subject  to  capture,  although 
her  voyage  began  at  Antwerp,  Belgium,  and 
she  was  under  charter  to  proceed  from  Cuba 
to  a  port  of  the  United  States  to  get  a  cargo 
for  a  return  voyage  to  Europe.  Id. 

7.  A  vessel  owned  by  a  Spanish  corpora- 
ti<m,  o£Scered  and  manned  by  Spanish  sub- 
jects, sailing  under  Spanish  registry  and  the 
Spanish  flag,  having  a  royal  patent  from  the 
Crown  of  Spain,  and  proceeding  to  a  Cuban 
port,  was  subject  to  capture  on  April  27, 
1898,  notwithstanding  her  intention,  ac- 
cording to  custom,  to  proceed  from  Cuba  to 
the  United  States  for  a  cargo  to  be  taken  to 
EhiTope.    The  Guido,  206 

8.  A  cargo  shipped  by  neutral  commis- 
sion merchants  on  an  enemy  vessel,  to  an 
enemy  port,  though  on  a  voyage  commenced 
before  war  was  declared,  where  the  invoices 
state  that  the  goods  were  shipped  "to  order, 
for  account  and  risk,  and  by  order  of  the 
parties  noted  below,"  who  are,  in  addition 
to  the  consignor,  the  owners  of  the  vessel 
and  other  subjects  of  the  enemy,  while  the 
bills  of  lading  state  that  the  goods  are  taken 
"for  account  of  whom  it  may  concern/'  and 
there  is  no  charter  party,  will  be  deemed  to 
be  the  property  of  the  consignees  during  the 
voyage,  so  as  to  be  subject  to  capture, — es- 
pecially when  no  claim  to  any  part  of  the 
cargo  is  made  by  the  consignor.  The  Carlos 
F.  Roses,  929 

9.  A  mail  steamship'  carrying  mail  of  the 
United  States  is  not  for  that  reason  exempt 
from  capture  as  an  enemy  vessel.  The  Pan- 
ama, 677 

10.  Coast  fishing  vessels,  with  their  im- 
plements, supplies,  cargoes,  and  crews,  when 
unarmed  and  honestly  pursuing  their  peace- 
ful calling  of  catching  and  bringing  in  fresh 
fish,  and  not  employed  for  a  warlike  purpose 
or  in  such  a  way  as  to  give  aid  or  informa- 
tion to  the  enemy,  are  exempt  from  capture 
as  prize  of  war  by  the  general  consent  of  the 
civilized  nations  of  the  world,  and  inde- 
pendently of  any  express  treaty  or  other  pub- 
lic act.    The  Paquete  Habana,  320 

11.  A  vessel  of  35  tons  burden,  with  a 
crew  of  six  men,  engaged  in  coast  fishing, 
and  on  which  the  fish  caught  by  the  crew 
from  the  sea,  amounting  to  about  10,000 
pounds,  are  kept  alive  on  board,  two  thirds 
of  which  belong  to  the  crew  and  the  other 
third  go  to  the  owner  of  the  vessel  as  com- 
pensation for  her  use, — is  to  be  regarded 
as  engaged  in  coast  fishery,  and  not  in  a  com- 
mercial adventure,  within  the  rule  of  inter- 
national law  exempting  coast  fishing  vessels 
from  capture  as  prize.  Id. 
1264 


12.  Prize  courts  administering  the  law  of 
nations  are  bound  to  take  judicial  notice  of 
and  give  efi'ect  to  a  rule  of  international  law 
exempting  fishing  vessels  from  capture  as  a 
prize,  when  there  is  no  treaty  or  other  pub- 
lic act  of  their  ovni  government  in  relation 
to  the  matter.  Id. 

13.  Merchant  vessels  which  had  loaded  in 
a  port  of  the  United  States,  and  sailed  there- 
from before  Uie  commencement  of  the  war 
with  Spain,  and  were  still  on  their  original 
voyage,  not  having  reached  any  foreign  port, 
were  within  the  exemption  from  capture 
given  by  President's  proclamation,  allowing 
such  vessels  in  ports  of  the  United  States 
until  May  21,  1898,  for  loading  their  car- 
goes and  departing  from  ports  or  places 
within  the  United  State*.  The  Buena  Ven- 
tura V.  United  States,  208 

14.  The  exemption  from  capture,  by  the 
President's  proclamation  of  April  26,  1898, 
of  "Spanish  merchant  vessels,"  while  com- 
pleting their  voyage  then  begun,  if  they  do 
not  have  on  board  any  prohibited  article  or 
contraband  of  war,  does  not  extend  to  a 
Spanish  vessel  owned  by  a  subject  of  the 
enemy,  when  it  has  an  armament  fit  for  hos- 
tile use,  and  is  intended  in  the  event  of  war 
to  be  used  as  a  war  vessel,  and  which  is 
destined  to  a  port  of  the  enemy,  although 
the  armament  is  one  that  the  vessel,  as  a 
mail  steamship,  is  required  by  contract  with 
the  Spanish  government  to  carry.  The  Pan- 
ama, 677 

16.  A  Spanish  vessel  seized  as  a  prize  on 
April  22,  1898,  when  there  was  probable 
cause  for  the  seizure,  but  which  was  ex- 
empted from  seizure  and  condemnation  by 
the  subsequent  proclamation  of  April  26,  is 
not  entitled  to  damages  or  costs  on  restitu- 
tion.   The  Buena  Ventura  v.  United  States, 

206 

Proofs. 

See  also  Evidbroi:,  2,  5,  6,  29. 

16.  The  forfeiture  of  a  vessel  as  a  prize 
for  attempting  to  nm  a  blockade  should  not 
be  made  on  evidence  which  consists  of  sus- 
picious circumstances  merely,  although  they 
make  probable  cause  for  the  capture  of  the 
ship  and  justification  of  her  captors.  The 
Newfoundland,  386 

17.  An  order  for  further  proof  in  case  of 
the  libel  of  a  vessel  as  a  prize  for  trying  to 
violate  a  blockade  is  not  an  abuse  of  dis- 
cretion, where  the  circumstances  create  a 
suspicion  of  an  intention  to  enter  the  block- 
aded port.  Id. 

18.  It  is  only  where  the  testimony  in  pre- 
paratorio  makes  a  case  of  grave  doubt  that 
the  court  orders  the  taking  of  further  proofs. 
The  Adula.  506 

19.  A  motion  to  take  further  proofs  in  a 
prize  case  is  properly  denied  where  the 
proof  proposed  to  be  brought  forward,  when 
compared  with  that  already  in  the  case, 
leaves  the  court  to  the  conclusion  that  the 
legal  efi'ect  of  the  facts  before  it  could  not 
be  varied  by  the  explanation  oiTered.        Id. 
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PROBATE. 

See  JUDOMENT,  10,  11. 

PSOFZTS. 

See  Damaoks.  2. 

PBOFEBTT. 

See  Afpkal  Ain>  Erbob,  40;  Desoert 
AND  Distribution. 

PBOSTITUTEB. 

See  CoNSTiTUTioNAi.  Law,  38. 

PUBLIC  CONTRACTS. 

See  Contbacts,  2,  3. 

PUBX.IC  IMPROVEMENTS. 

See  also  Contbacts,  11;  Judgment,  3; 
Lhotation  of  Actions,  2,  3; 
Tbusts,  1. 

1.  In  Louisiana,  public  property  is  liable 
to  assessment  for  public  improTements. 
New  Orleans  v.  Warner,  96 

2.  That  private  property  is  to  be  assessed 
for  the  entire  cost  of  a  public  improvement, 
including  the  benefit  to  streets  and  public 
squares,  is  not  shown  by  the  fact  that  the 
statute  makes  no  provision  as  to  how  the 

firoportion  of  the  expense  applicable  to  pub- 
ic property  is  to  be  assessed  and  paid  for, 
while  elaborate  provision  is  made  for  the 
assessment  of  private  property  for  its  pro- 
portion of  the  expense.  Id. 

PUBUO  UllTDS. 

As  to  Indian  Lands,  see  Indians. 

See  also  Boundaries  ;  Canau  ;  Coubts, 

10;  Evidence,  3,   4;    Injunction, 

2;  Pieadino,  5. 

1.  A  legal  title  passed  by  patent  for  pub- 
lic lands  is  good  as  a^inst  a  stranger  with 
no  equities,  whether  it  is  valid  or  not  sis 
against  some  other  party.  Niles  v.  Cedar 
Point  Club,  171 

2.  The  right  of  one  who  has  actually  oc- 
cupied public  lands,  with  an  intent  to  make 
a  homestead  or  pre-emption  entry,  cannot  be 
defeated  by  the  mere  lack  of  a  place  in  which 
to  make  a  record  of  his  intent,  if  he  makes 
his  entry  as  soon  as  an  office  is  opened  where 
he  can  do  so.     Tarpey  v.  Madsen,  1042 

_  3.  The  rule  that  "the  law  deals  tenderly 
with  one  who,  in  good  faith,  goes  upon  the 
public  lands  with  a  view  of  making  a  home 
thereon,"  does  not  apply  to  one  who,  after 
the  original  entryman  abandons  his  claim, 
attempts  to  dispossess  a  railroad  company 
of  its  title  under  a  land  grant  which  has 
remained  apparently  perfect  and  unques- 
tioned for  many  years.  Id. 

4.  A  single  application  to  enter  IGO 
acres  of  land  by  a  person  who  has  made  a 
contract  to  divide  a  quarter  thereof,  when 
obtained,  with  another  person,  in  violation 
of  U.  S.  Rev.  Stat.  S  2262,  cannot  be  sus- 
tained as  to  any  part  of  the  land ;  but  is  in- 
valid even  as  to  the  part  which  he  has  not 
•greed  to  divide.    Hyde  v.  Bishop  Iron  Co. 

771 

6.  The  rights  of  a  settler  in  good  faith 


who  takes  possession  of  public  land  at  a  time 
when  there  is  on  record  a  homestead  entry 
by  another  person  who  has  never  made  any 
settlement  will  attach  instantly  on  the  fil- 
ing  of  a  relinquishment  of  the  prior  entry, 
though  at  the  same  time  one  who  has  paid 
money  for  such  relinquishment  makes  a 
new  entry;  and  the  settler  may  thereafter 
make  an  entry  and  perfect  his  right  to  a  pat- 
ent as  against  the  prior  entry  made  by  a 
person  not  in  possession.    Moss  v.  Dowman, 

626 

6.  The  widow  of  «  person  -who  has  made 
a  homestead  entry,  and  to  whom  the  lands 
are  devised  by  his  duly  probated  will,  is  a 
transferee  thereof  "by  bona  fide  instrument," 
so  as  to  be  entitled  to  purchase  them  under 
the  act  of  June  IS,  1880,  even  if  she  would 
have  no  such  right  simply  as  widow.  North- 
em  P.  R.  Co.  V.  Amacker,  274 

7.  A  mere  grantee  by  deed  of  the  interest 
of  one  who  has  made  a  homestead  entry  does 
not  take  the  title  under  the  entryman,  with- 
in the  meaning  of  the  rule  which  prevents 
one  who  takes  title  under  another  from 
questioning  that  other's  title;  but  such 
grantee  may  make  a  contest  of  his  grantor's 
entry  before  the  Land  Department  Guar- 
anty Savings  Bank  v.  Bladow,  640 
Canoclation  of  entry. 

8.  The  Land  Department  has  jurisdiction 
to  cancel  an  original  entry  for  public  lands 
at  any  time  before  a  patent  is  issued.  Haw- 
ley  V.  Diller,  1157 

0.  A  decision  by  the  Secretary  of  the  In- 
terior reversing  a  decision  of  the  Commis- 
sioner of  the  General  Land  Office,  and  re- 
jecting and  canceling  an  entry  imder  i^e 
timber  and  stone  act,  for  fraud,  is  not  in  ex- 
cess of  the  jurisdiction  conferred  upon  him 
by  law  because  the  Attorney  General  did  not 
join  in  the  consideration  of  the  matter,  since 
the  requirement  of  U.  S.  Rev.  Stat.  H  2450, 
2451,  of  the  approval  of  a  commissioner's 
decision  by  the  Secretary  and  the  Attorney 
General  acting  as  a  board,  applies  only  to  de- 
cisions sustaining  irregular  entries,  and 
thereby  devesting  the  United  States  of  its 
title,  and  does  not  extend  to  decisions  reject- 
ing or  canceling  entries.  Id. 

10.  An  order  of  the  Land  Department  can- 
celing an  entry,  if  based  upon  a  misconstruc- 
tion of  the  law,  can  be  corrected  by  the 
coufts.  Id. 

11.  Failure  to  give  notice  to  transferees 
of  an  entryman  of  an  order  of  the  Secretary 
of  the  Interior  to  send  to  him  the  papers  in 
proceedings  for  the  cancelation  of  the  en- 
try is  immaterial,  if  they  bad  an  opportuni- 
ty to  be  heard  before  the  Secretary  while  the 
case  was  in  his  hands.  Id. 

12.  Purchasers  from  an  entryman  before 
the  issue  of  a  patent  are  not  bona  fide  pur- 
chasers who  are  protected  against  the  can- 
celation for  fraud  of  the  entryman,  of  an 
entry  made  under  the  timber  and  stone  act 
of  June  3,  1878,  chap.  151  (20  Stat,  at  L. 
89).  Id. 

13.  The  right  of  a  bona  flde  eneumbrancer 
of  land  to  the  issue  of  a  patent,  under  the 
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«ct  of  Congrem  of  March  3,  1891,  {  7,  does 
not  extend  to  an  encumbrancer  of  tLe  inter- 
est of  an  entryman  whose  entry  had  been 
canceled  before  the  passage  of  the  act.  Guar- 
anty Savings  Bank  v.  Bladow,  640 

14.  The  cancelation  of  a  homestead  entry 
upon  due  notice  to  the  entryman,  and  after 
a  hearing  in  the  case,  cannot  be  regarded  as 
a  mere  nullity,  when  set  up  against  his  mort- 
gagee, because  the  latter  had  no  notice  of  the 
proceeding;  but  the  entry  no  longer  consti- 
tutes prima  facie  evidence  in  favor  of  such 
mortgagee.  Id. 

16.  Proceedings  to  contest  a  homestead  en- 
try without  any  notice  to  a  mortgagee  of  the 
entryman 's  interest,  though  commenced  by  a 
subsequent  grantee  of  such  interest,  do  not 
amount  in  law  to  a  fraud  on  the  mortgagee's 
rights.  Id. 

Bailroad  grunt. 

16.  The  grant  of  public  lands,  made  to  the 
Northern  Pacific  Railroad  Company  by  the 
act  of  Congress  of  July  2,  18G4,  was  in  the 
nature  of  a  float,  and  excluded  all  lands  that 
had  been  reserved,  sold,  or  otherwise  appro- 
priated before  the  filing  of  a  map  showing 
the  definite  location  of  the  line  of  the  road. 
United  States  v.  Oregon  ft  C.  R.  Co.         358 

17.  Lands  which  a  limited  class  of  persons 
are  entitled  to  purchase  by  the  act  of  Con- 
gress of  June  15,  1880,  because  of  entries 
thereof  made  under  the  homestead  laws,  are 
"appropriated"  by  that  statute  so  as  to  be 
excluded  from  a  railroad  grant  of  lands  not 
otherwise  appropriated.  Northern  P.  R.  Co. 
V.  Amacker,  274 

18.  The  relative  rights  of  a  railroad  com- 
pany and  an  individual  entryman  in  respect 
to  public  lands  must  be  determined  by  record 
evidence,  on  the  one  part,  the  filing  of  the 
map  in  the  oflSce  of  the  Secretary  of  the  In- 
tenor,  and,  on  the  other,  the  declaration  or 
entry  in  the  local  land  office ;  and  the  mere 
occupancy  of  an  entryman  who  does  not  file 
his  declaratory  statement  is  insufficient  to 
protect  his  claim  against  a  land  grant.  Tar- 
pey  V.  Madsen,  1042 

10.  Homestead  entries  made  prior  to  the 
time  when  notice  of  withdrawal  of  the  lands 
was  received  at  the  local  land  office,  although 
after  the  time  when  the  map  of  the  general 
route  of  a  railroad  was  filed  in  the  office  of 
the  Secretary  of  the  Interior  and  an  order 
of  withdrawal  of  the  lands  made,  were  made 
valid  by  the  act  of  Congress  of  April  21, 
1876,  if  the  entries  were  made  in  good  faith 
by  actual  settlers  upon  tracts  of  not  more 
than  160  acres  each,  and  were  therefore  sub- 
ject to  the  provisions  of  the  act  of  June  15, 
1880,  authorizing  the  purchase  of  such  lands 
by  persons  who  have  entered  them,  or  their 
transferees  by  bona  fide  instruments  in  writ- 
ing.   Northern  P.  R.  Co.  T.  Amacker,       274 

20.  A  definite  location  of  the  right  of  way 
of  a  railroad,  which  will  entitle  it  to  the  ben- 
efits of  the  act  of  Congress  of  March  3,  1876, 
granting  lands  to  railroads,  is  made  by  the 
actual  construction  of  the  road,  although  a 

Jrofile  map  of  the  road  has  not  been  fil<>d. 
amestown  &  N.  R.  Co.  v.  Jones,  G08 

itee 


21.  The  filing  of  s  map  of  tke  ga^i 
route  of  the  Northern  Pacific  Eailr.*;  . ; 
not,  prior  to  the  filing  of  the  map  of  itzs  t 
location,  constitute  such  a  di^Mwal  at  — u 
within  Uie  exterior  line*  of  that  rooto  a>  u 
preclude  a  subsequent  ^rant  of  Xkt  Iaa£i  ■s 
another  company.  United  States  v.  Onr^ 
ft  C.  R.  Co.  i-" 

22.  Land  within  the  exterior  liaes  at  --^ 
general  route  of  the  Northern  PariSf  £^ 
road  was  not  reserved,  sold,  graated.  .r 
otherwise  appropriated  by  the  grant  to  tm 
company  made  by  the  act  of  Congxew  of  Jv< 
2,  1864,  so  as  to  prevent  Congreai  fr  = 
otherwise  disposing  of  it  at  any  time  be:  -• 
the  map  of  definite  location  waa  filed.  ^ 
cox  v.  Eastern  Oregon  Land  Co.  >* 
Messinger  v.  Eastern  Or^on  Land  Ca   r 

23.  The   right    of    the    Northern   Pi    • 
Railway  Company  to  select  its  eastera  tt: 
minus  at  a  point  on  Lake  Soperior  ia  '. 
state  of  Minnesota  or  WiaeonsiB,  w^- 
actually  exercised  by  the  sdeetion  of  .^• 
land,  in  Wisconsin,  under  the  act  of  CotC'-" 
of  July  2,  1864,  was  not  inteationallT  «  . 
operation  of  law  ended  or  det^rnuned  tn  '> 
company's  compliance   with    the   eoa^::  t< 
sought  to  be  imposed  by  the  letrislaui*    ' 
Minnesota  and  Wisconsin  respectinir  bru  - 
line    connections,    which     the     lejri-i»f.-» 
deemed  desirable  for   local    advantaec  u: 
which  were  imposed  as  eonditiona  of  th*  t^ 
sent  of  those  states  to  the  coastrBCtias    * 
the  road.    Soherty  v.  Northern  Pac  R- '  - 

Forf  ettvre  of  praBt. 

24.  Land  granted  to  a  railroad  eamv^ 
does  not,  ip»o  facto,  revert  to  the  t's.M 
States  by  mere  failure  to  complete  the  r-oi 
within  the  period  prescribed  1^  Coagras  J 
the  ^ant;  but,  to  effect  a  forfeitare,  K»t 
act  is  essential  on  the  part  of  the  ga*«*- 
ment  evincing  an  intention  to  take  adraci 
age  of  such  failure.  United  States  v.  Norti- 
em  P.  R.  Co.  S* 

25.  Some  affirmative  action,  legialatm  * 
judicial,  is  necessary  for  the  fcn^eitan  ^ 
the  grant  of  lands  by  the  act  of  Oemgnm  ^ 
1856  to  the  state  of  Alabama  for  aid  ts  i«- 
roads,  which  provides  that  "if  any  of  m-t 
roads  are  not  completed   within  ten  yss" 

.  .  .  ,  the  lands  unsold  shall  tsnrt  u 
the  United  States."  United  States  v.  Tft 
nessee  ft  C.  R.  Co.  4it 

26.  Lands  opposite  completed  road  sn  *^ 
forfeited  or  resumed  by  the  act  of  Ooa|p«a 
of  1800  (26  SUt.  at  U  4M),  forfntiai 
lands  theretofore  granted  to  aid  "in  tW  ne 
struction  of  a  railroad,  opposite  to  aad  cm 
tenninous  with  the  portion  of  any  snch  n:_ 
road  not  now  completed  and  in  opsntiM* 

PUBLIC  MONET. 

See  also  Momcr  nc  Oocit. 

The  appropriation  by  OoaifrsM  <( 
money  to  a  hospital,  as  oompcnaatioa  !■ 
the  treatment  and  cure  of  poor  paticatt  i» 
der  a  contract,  does  not  oonstitnte  as  sf 
propriation  to  a  religions  socie^  ia  ^\ 
tion  of  the  constitutional  provwsn  sfili' 
176,  176,  177.  ITS  ft  ft 
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espeeting  an  establishment  of  religion, 
the  hospital  is  incorporated  under  an 
Congress,  and  its  property  is  acquired 
own  name  and  for  its  own  purposes, 
ts  business  managed  in  its  own  way, 
:t  to  no  visitation,  supervision,  or  con- 
>y  any  ecclesiastical  autliority  what- 
although  the  members  of  the  corpora- 
nay  be  also  members  of  a  church  and  of 
mastic  order  or  sisterhood  of  that 
h,  conducting  the  hospital  under  its 
ces.     uradfleld  t.  Roberts.  108 

UO  FOIJOT. 

See  CONTBACTS,  4,  6. 

lUO  FROPERTT. 

3ee  Pttbuo  Impboveukntb. 

tUC  SQUARES. 

Improvement  of,  see  Public  Iufbovb- 

MBNTS,  2. 

3BI.OS. 

See  Pbivatb  Land  Claius,  14. 

VSHIKO  nn>IOTMEMT. 

See  Cbihinal  Law.  4. 

[ETINO  TITIiE. 

See  Appeal  and  Ebbob,  33;  Clotid  or 

TiTLK. 

PT. 

See  CouBTS.  34. 

uroads. 

Consolidation  of.  see  CoBPOBATions;  2, 

12. 
Qrants  to,  see  Public  Lands. 
Receivers  of,  see  Receivebs. 
Running  Trains  over  Other  Road,  see 

Carbiers,  1.  2. 
Regulation  of,  as  Affecting  Interstate 

Commerce,  see  Commebce,  3,  4. 
Constitutional   Rights  of,  see  Consti- 

TCTiosAL  Law,  7.  8. 
Abolition  of  Grade  Crossings,  see  Con- 
stitutional Law,  30. 
See  also  Appeal  and  Ebbob,  20-31 ;  CoN- 

TRAOTS,     5:     Eminent     Domain; 

Trial,  1 ;  Waters.  5. 

1.  The  condition  that  the  power  of  a 
ilroad  company  to  locate  its  track  within 
;ity  should  be  exercised  only  with  the  con- 
it  of  the  common  council  must  be  con- 
rued  as  attaching  to  the  location  of  rail- 
ad  structures  after  the  original  construc- 
m  of  the  road,  if  the  power  itself  continues 

to  them.    Illinois  C.  R.  Co.  v.  Chicago, 

022 

2.  A  portion  of  a  city  subsequently  in- 
uded  by  enlarging  its  boundaries  is  sub- 
ct  to  the  provision  of  a  railroad  company's 
larter  requiring  the  consent  of  the  common 
luncil  for  the  location  of  the  railroad  track, 
>pot(,  and  engine  houses  within  the  city. 

Id. 

3.  The  consent  of  the  common  council  of 
i«  city,  required  by  the  charter  of  the  Illi- 
oit  Central  Railroad  Company  to  "author- 
w  said  corporation  to  make  a  location  of 


their  track  within  any  city,"  is  required  for 
the  location  of  depots,  engine  houses,  and 
the  necessary  track  approaches  to  the  same. 

Id. 
4.  A  person  is  not  ipso  faoto  a  trespasser 
in  crossing  railroad  tracks  laid  through  the 
streets  of  a  city  upon,  or  substantially  up- 
on, the  level  of  the  street,  although  he 
crosses  at  any  point  where  it  is  convenient 
for  him  to  do  so,  instead  of  going  to  a  regu- 
lar street  crossing.  Baltimore  &  P.  R.  Co. 
V.  Cumberland,  447 

RATES. 

See  Cabbiebs;  Cloud  on  Titlb;  Con- 
TBACTS,  17;  Estoppel,  1;  Munio* 

IPAL  COBPOBATIONS,  3;   WaTEBS,  7- 

9. 

REAI.  PROPERTY. 

See  Public  Lands,  25. 

RECEIPT. 

See  ExEOUTOBs  and  Administbatobs, 
2. 

RECEIVERS. 

See  also  Banks.  6-7. 

1.  A  receiver  appointed  by  a  Federal 
court  to  take  charge  of  a  railroad  must 
operate  the  road  according  to  the  laws  of 
the  state  in  which  it  is  situated.  Erb  v. 
Morasch,  807 

2.  A  debt  for  rails  bought  by  a  railroad 
company  shortly  before  the  appointment  of 
receivers,  and  needed  to  operate  the  road 
properly  and  for  the  safety  of  persons  and 
property  transported,  is  as  much  a  current 
debt  in  the  ordinary  course  of  the  business 
of  the  railroad  company,  which  has  a  pref- 
erence over  a  mortgage  debt  in  respect  to 
the  current  income  of  the  road,  as  if  it  were 
a  debt  incurred  by  the  receivers  under  order 
of  the  court.  Southern  R.  Co.  v.  Carnegie 
Steel  Co.  458 

3.  A  diversion  of  railroad  income  from 
the  payment  of  a  current  debt,  such  as  the 
price  of  rails  needed  to  keep  the  road  in 
proper  repair,  by  using  the  money  for  the 
benefit  of  mortgage  creditors  in  paying  for 
permanent  improvements,  rentals,  and  in- 
terest on  the  mortgage  debt,  entitles  those 
who  have  claims  for  such  current  debts  to 
have  their  claim  of  priority  over  the  mort- 
gage creditors  in  the  distribution  or  appli- 
cation of  the  net  earnings  of  the  company 
enforced  against  the  mortgaged  property  or 
its  proceeds.  Id. 

4.  The  use  of  a  part  of  the  rails  bought 
by  a  railroad  company  to  keep  its  lines  in 
safe  condition  to  repair  other  roads  under 
its  control  and  in  its  possession,  whose  pres- 
ervation in  proper  condition  is  vital  to  its 
successful  operation,  will  not  preclude  a 
right  to  a  preference  in  payment  of  that 
claim  over  a  mortgage  debt,  out  of  the  cur- 
rent income  of  the  railroad.  Id. 

5.  A  claim  for  the  purchase  price  of  rails 
imperatively  required  to  make  a  railroad 
safe  for  the  transportation  of  persons  and 
property  will  not  be  deemed  a  current  debt 
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irhieh  may  be  paid  out  of  the  earrent  re- 
ceipt* of  a  railroad  company  in  '^preference 
to  a  mortgage  debt,  if  the  repairs  to  the 
road  need^  to  put  it  in  proper  condition 
are  ao  extensive  ae  to  amount  to  a  recon- 
•truetion,  or  the  conatruction  of  new  road. 
Lackawanna  Iron  ft  0.  Co.  r.  Farmers'  Loan 
ft  T.  Co.  476 

6.  A  claim  accruing  bade  of  the  six 
months  immediately  preceding  the  appoint- 
ment of  a  railroad  receiver  may,  under  the 
circumstances  of  particular  cases,  be  ac- 
corded the  same  priority  in  the  distribution 
of  earnings  that  oelongs  to  like  claims  aris- 
ing within  that  period.  (In  this  case 
such  priority  was  given  to  claims  preceding 
the  receiver's  appointment  by  from  nine  to 
eleven  mpnths.)  Southern  K.  Co.  v.  Car- 
negie Steel  Co.  458 

7.  Demanding  and  receiving  collateral 
security  to  a  large  amount  from  a  railroad 
company  for  a  debt  on  account  of  rails  to  be 
used  in  repairing  the  road  is  a  circumstance 
tending  to  show  that  the  seller  did  not  re- 
gard itself  as  entitled  to  an  equitable  claim 
upon  net  earnings  in  preference  to  mortgage 
creditors  who  relied  on  the  general  credit 
of  the  railroad  company.  Lackawanna 
Iron  ft  C.  Co.  v.  Farmers'  Loan  &  T.  Co. 

476 

8.  The  equities,  in  respect  to  railroad  in- 
come, of  a  creditor  furnishing  that  which 
protects  and  preserves  the  mortage  security 
and  materially  increases  its  value,  are  none 
the  less  because  the  original  debt  was  evi- 
denced by  notes  of  the  railroad  company 
taken  for  its  convenience  and  renewed  for 
its  accommodation.  Southern  R.  Co.  v.  Car- 
negie Steel  Co.  468 

0.  The  right  to  assert  a  claim  against 
the  property  of  a  railroad  company  or  its 
income,  in  preference  to  mortgage  debts,  is 
not  at  all  affected  by  the  sale  of  the  prop- 
erty held  by  receivers,  or  by  the  fact  of  its 
transfer  to  a  purchaser,  where  the  rights  of 
such  claimants  are  expressly  reserved  by  the 
court  in  the  decree  of  sale  and  the  order  con- 
firming the  sale.  Id. 

10.  A  receiver  is  liable  to  suit  in  a  court 
other  than  that  by  which  he  was  appointed, 
even  in  a  state  court,  for  disregard  of  offi- 
cial duty  which  causes  injury  to  the  parties 
suing.    Erb  v.  Morasch,  897 

11.  Railroad  receivers  are  not  liable  to 
an  action  for  penalties  under  17.  S.  Rev. 
Stat,  a  438(M389,  for  failure  to  comply 
with  the  regulations  as  to  transportation  of 
live  stock  by  "any  company,  owner,  or  cus- 
todian of  such  animals,"  since  receivers  are 
plainly  not  within  the  letter  of  the  statute, 
and  not  necessarily  within  its  purpose  or 
spirit;  and,  therefore,  as  the  statute  is  penal, 
it  cannot  be  construed  to  extend  to  them. 
United  SUtes  v.  Harris,  780 

KECOKD8. 

For  Record  on  Appeal,  see  Apfbai.  and 

ErbOB,  IV.;  CSBnOBABI. 

See   District  or  Columbia,   1;    En- 
EENCK,  2;  LncMS. 
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REFEBIBMOE. 

See  also  Appeal  and  Ebbob,  9S. 

A  referee's  finding  that  a  statement  of 
account  showed  a  credit  to  a  contractor  of 
an  item  not  included  in  the  contract,  for 
extra  work,  without  any  express  finding 
that  it  was  liquidated,  except  by  such  state- 
ment, cannot  be  construed  to  find  that  this 
item  was  liquidated  for  the  purpose  of  af- 
fecting the  conclusiveness  of  a  settlement  of 
the  account  on  a  partial  payment  thereof, 
merely  because  one  finding  was  that  the 
statement  of  account  was  '"k  correct,  truth- 
ful, and  undisputed  account"  of  all  deal- 
ings between  the  parties,  except  as  to  two 
other  items  named, — especially  where  the 
referee  explicitly  declares  that  no  other  ac- 
count of  the  transaction  was  ever  had  or 
stated  between  the  parties.  Chicago,  M.  ft 
St.  P.  R.  Co.  r.  ClarTc,  1099 

See  JuDOHEifT,  1. 

RXXEASE. 

See  Appeal  and  Ebbob,  54. 

BELIOIOM. 

See  Public  Monbts. 

BEMAKDINO. 

See  Appeal  and  Ebbob,  98. 

BEMITTITTnEU 

See  Appeal  and  Ebbob,  64. 

BEMOVAI.  OF  CAUSES. 

See  also  Appeal  and  Ebbob,  07,  70; 

COUBTS,  5. 

1.  A  ease  is  not  removable  to  a  Federal 
court  on  the  ground  that  matters  of  a  Fed- 
eral nature  are  involved,  when  no  such  mat- 
ter appears  in  plaintiff's  original  cause  of 
action,  but  is  first  set  up  by  nia  reply  to  a 
defense.     Houston  ft  T.  C.  R.  Co.  v.  Texas, 

673 

2.  All  the  defendants  must  unite  in  a 
petition  for  the  removal  to  a  Federal  court, 
under  iJie  act  of  Congress  of  March  3,  1887, 
as  corrected  by  the  act  of  August  13,  1888, 
of  a  cause  arising  'under  the  Constitution 
and  laws  of  the  United  States,  where  a  joint 
cause  of  action  is  allied  against  all  the  de- 
fendants for  causing  the  death  of  a  person. 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Martin,      1055 

3.  An  application  for  the  removal  of  a 
will  contest  to  a  circuit  court  of  the  United 
States,  for  "prejudice  or  local  influence,"  if 
authorized  by  the  act  of  Congress  of  March 
3,  1887,  as  corrected  bv  the  act  of  August 
13,  IS88,  providing  for  the  removal  of 
causes  "at  any  time  before  the  trial  there- 
of,"— comes  too  late  when  first  made  after 
a  mistrial  of  the  cause  in  a  state  probate 
court.    McDonnell  v.  Jordan,  1048 

4.  A  ruling  on  the  merits  instraeting 
the  jury  to  return  a  verdict  in  favor  of  one 
defendant,  which  is  adverse  to  plaintiff  aud 
without  his  assent,  when  made  on  the  trial 
after  the  right  to  a  removal  of  the  cause  ta 
a  Federal  court  on  the  ground  that  such  de- 

175,  170.  177,  178  U.  8. 
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fendaat  had  been  fraudulently  made  a  party 
in  order  to  prevent  removal  had  been  de- 
nied, cannot  operate  to  make  the  cause  then 
removable,  ana  thereby  enable  the  other  de- 
fendant* to  prevent  plaintiff  from  taking  a 
verdict  againat  them.  Whitcomb  v.  Smith- 
aon,  303 

BEPUSVIN. 

See  CouBTB,  27. 

BEFUBLIOAir  OOVERHBIEirr. 

Guaranty  of,  see  Appeal  and  Ebbok, 
41. 

BEFUTATIOH. 

See  ConsTiTunoifAL  Law.  33. 

SEVIEW. 

A  bill  of  review  will  lie  for  errors  in  a 
decree  that  are  apparent  on  the  face  of  the 
record.  Osborne  v.  San  Diego  Land  A  T. 
Co.  901 

BEVTVAIh 

See  AonoN  oB  8xm,  9. 

BUIiE. 

Tt>  Show  Cause,  see  Constitutiorai. 
Law.  20.  21. 

SAIZ.ORS. 

See  ExEOunvK  Dbpabtment.  2. 

SALE. 

See  Lkvt. 

aCAXSNO. 

See  Booms,  2,  3;  Comueboe,  2;   Evi- 
dence, 20;  Liens. 

80HOOI.S. 

Equal  Rights   in,  see  Consittdtionai. 

Law,  15. 
See  also  Injunction,  1. 

SCIRE  FACIAS. 

See  Action  ob  Suit,  6. 

SECRETABT  OF  THE  INTERIOB. 

See  Executive  Dbpabtment,  1 ;  Pubuc 
Lands,  0. 

SEORETART  OF  WAR. 

See  Bbidqes. 

SECTARIAN  INSTITnTIOH. 

See  Public  Moneys. 

SENTENCE. 

See  Cbiminal  Law,  2,  3. 

SERVICE. 

Of   Writs,   see   Constttutioral   Law, 
17-19. 

SET-OFF   AND   COUNTERCI.AI1C. 

See  MORTOAOE,  4. 

SHEAR  BOOMS. 

See  Booms.  3. 


SHIPPING. 

Damages  for  Collision,  see  Appeai.  ard 

Ebbob,  97. 
As  to  Blodcaded  Harbor,  see  Blookadk. 
Bounty    for    Destroying    Vessels,    see 

BoUNTV. 
Capture  of,  in  War,  see  Pbize. 
See  also  Death;  Evidence,  I.  2,  7,  28; 

INSUBANCE,  8;  Monet  ir  Coubt; 

Pbize,  10. 

1.  A  chartered  vessel  is  to  a  certain  ex- 
tent, pro  hae  vice,  a  vessel  of  the  nation  to 
which   the  charterer,  belongs.    The  Adula, 

605 

2.  A  lien  or  privil^e  upon  a  vessel  for 
the  loss  of  life  of  a  passenger  is  not  created 
by  La.  Civ.  Code,  art  3237,  subd.  12,  provid- 
ing a  privilege  for  loss  or  damage  caused  to 
person  or  property  by  negligent  management 
of  the  vessel,  as  this  was  not  intended  to  ap- 
ply to  actions  for  damages  reaulting  in  death. 
The  Albert  Dumois,  761 

3.  The  navigation  of  the  Mississippi  be- 
low New  Orleans  was  subject  in  January, 
1897,  to  the  original  rules  and  regulations 
of  the  act  of  Congress  of  1864,  reproduced  in 
U.  S.  Rev.  Stat  S  4233.  Id. 

4.  The  supervising  inspectors'  rules  ap- 
plicable to  the  Mississippi  below  New  (Or- 
leans are  tliose  for  the  Atlantic  and  Pacific 
inland  waters,  notwithstanding  the  title 
thereof  excepts  "rivers  emptying  into  the 
Gulf  of  Mexico,"  since  rule  9  of  those  pilot 
rules  and  rule  14  of  the  pilot  rules  for  west- 
em  rivers  both  contain  a  clause  stating  that 
"the  line  dividing  jurisdiction  between  the 
pilot  rules  on  western  rivers  and  harbors, 
rivers,  and  inland  waters  at  New  Orleans 
shall  be  the  lower  limits  of  the  city,"  and  it 
cannot  be  supposed  that  the  river  below  that 
point  was  intended  to  be  exempt  altogether 
from  the  jurisdiction  of  the  supervising  in- 
spectors. Id. 

6.  An  obligated  steamer  proposing  by 
whistle  to  deviate  from  the  customary 
course  should  receive  an  immediate  reply. 
The  New  York,  120 

0.  The  fact  that  a  steamer  is  entitled  to 
hold  her  course  does  not  excuse  her  from 
attending  to  signals,  from  answering  where 
an  answer  is  required,  or  from  adopting  such 
precautions  as  may  be  necessary  to  prevent 
a  collision,  in  case  there  be  a  distinct  indi- 
cation that  the  obligated  steamer  is  about 
to  fail  in  her  duty.  Id. 

7.  The  rule  that  every  vessel,  when  ap- 
proaching another  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  if  nec- 
essary, shall  stop  and  reverse,  clearly  ap- 
plies to  a  vessel  going  with  the  stream,  which 
has  signified  an  intention  to  pass  to  the  left 
which  involves  danger  of  collision.  Id. 

8.  The  rule  that  a  steamer  approaching 
another  vessel  which  has  disr^arded  her  sig- 
nals, or  whose  position  or  movements  are  un- 
certain, is  bound  to  stop  until  her  course  be 
ascertained  with  certainty,  is  peculiarly  ap- 
plicable when  a  vessel  going  up  a  narrow 
river  channel  is  about  to  meet  a  descending 
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vessel  upon  cross  courses,  and  signals  of  th« 
Utter  »re  given  three  times  without  reply. 

Id. 
9.  A  vessel  cannot  be  excused  from  stop- 
ping and  reversing  when  required  by  the 
rules  of  navigation,  merely  because  her  own 
construction  is  so  faulty  that  she  could  not 
stop  in  time  to  preivent  collision.  The  Al- 
bert Dumois,  761 

10.  A  steamer  which  fails  to  stop  and  re- 
verse when  meeting  another  steamer  end  on 
or  nearly  so,  which  commits  the  fault  of 
starboarding,  is  guilty  of  a  contributorr 
fault  for  failing  to  observe  rule  21,  which 
requires  her  to  stop  when  risk  of  collision  is 
involved,  as  well  as  the  third  rule  of  the  su- 
pervising inspectors  to  the  same  effect.    Id. 

U.  A  vessel  coming  up  a  river  at  a  speed 
of  about  9  miles  an  hour  and  from  200  to 
500  feet  from  the  east  bank,  which  sees  di- 
rectly ahead  and  about  half  a  mile  away  the 
white  and  colored  lights  of  a  descending 
steamer,  cannot  be  justified  for  violating 
rule  18  by  putting  the  wheel  to  starboard 
and  signaling  an  intent  to  pass  starboard  to 
starboard,  by  reason  of  her  own  proximi^ 
to  the  east  bank  and  a  cluster  of  white  lights 
belonging  to  a  tug  and  two  luggers  inside  of 
the  approaching  vessel,  and  in  fact  moored 
to  the  east  bank,  on  the  theory  that  this  was 
a  special  circumstance  within  the  meaning 
of  rule  24,  rendering  a  departure  from  rule 
18  necessary  toavoid  immediate  danger,  since, 
if  there  was  any  danger  at  all,  it  was  not 
an  immediate  one  or  one  which  could  not 
have  been  provided  against  by  easing  her  en- 
gine and  slackening  her  speed.  Id. 

12.  The  failure  of  a  vessel  to  see  the  lights 
of  another  vessel  or  hear  signals  blown  by 
her  on  a  clear  night,  when  they  are  not  more 
than  a  mile  apart,  is  condiuive  evidence  of  a 
defective  lookout.    The  New  York,  126 

13.  The  fact  that  a  vessel  was  short- 
handed  and  running  without  a  proper  look- 
out, though  not  decisive  of  a  fault  contribut- 
ing to  a  collision,  may  be  taken  into  consid- 
eration as  bearing  upon  the  probabilities  of 
the  case  and  raising  a  presumption  against 
her.    The  Albert  Dumois,  761 

14.  The  amount  awarded  to  the  owner  of 
a  vessel  which  was  totally  lost  in  a  collision, 
when  both  vessels  were  in  fault,  and  pro- 
ceedings had  been  taken  by  the  owners  of 
both  for  limitation  of  liability,  is  subject  to 
a  deduction  of  one  half  of  the  amount  pay- 
able for  the  loss  of  the  life  of  passengers  m 
the  collision,  although  no  recovery  could 
have  been  had  on  libels  filed  against  such 
owner,  because  of  the  total  loss  of  his  vessel 
and  her  freight  and  the  extinguishment  of 
his  personal  liability.  Id. 

16.  The  fault  of  a  vessel  will  not  preclude 
the  underwriters  of  her  cargo  from  recover- 
ing the  full  amount  of  their  damages  caused 
by  collision,  from  another  vessel  which  is 
also  in  fault    The  New  York,  126 

SIGNAI.8. 

Of  Navigation,  see  Shipping,  6, 0, 11, 12. 
ItTO 


SIOHATUBE. 

See  £>riDENCK,  19.  ZL 

SOU>IERS. 

See  ExKCimvK  DxpARnocBrau  t> 

SPECIFIC  PERFORMANCE. 

A  contract  to  purcha«e  bind  viS  ast « 
specifically  enforced  againot  the  ««ate 
when  the  title  is  not  marketable,  and  ass : 
be  made  so,  except  by  snooeasfnl  bts^i  . 
to  remove  a  mortgage  from  record. — ~  - 
cially  when  no  affirmatire  actio*  tkCT>-  • 
can  be  taken  because  the  mortgage  is  k&  - 
a  state  official  on  behalf  of  tl^  state.  %  ~ 
ley  ▼.  Eells.  :.« 

STAMP   TAX. 

See  Appkai,  ahd  Ebso^  St;  Imi>^ 

Revenitc 

STARCH. 

See  Dutiks,  1. 

STARE  DECISIS. 

Decisions  as  Element  <rf  OoBtraet,  » 

COKTBACT,  14-16. 
See  also  CousTS,  42,  43. 

STATE. 

Admission  of,  see  CoNaril  u  i  ioxax.  Lav 

3. 
D^ault  in  Contract  of.  aee  Amjn  ■ 

Suit,  1. 
See  also  Patmxnt;  Supwcmk  Ctam 

1.  An  action  against  a  state  by  a  <•■"• 
ration  created  by  Congress  is  not  aat&or  . 
by  U.  S.  Const  art  3,  S  2.  as  a  case  »r  •  -. 
under  the  Constitution  and  laws  ei  :  • 
United  States,  although  the  1  Ith  Axaeois. : 
in  terms  prohibite  actions  against  a  suw  '.- 
citizens  of  another  state  or  by  citisem  <t  « 
jecto  of  any  foreign  state."  Seth  ' 
Reeves,  ;:«• 

2.  An  action  against  a  state  tresmw  a 
his  official  capacity,  which  is  in  elTeet  l>^ 
pel  the  state,  through  him,  to  perfn  *• 
promise  to  return  to  taxpayers  tnnan  >Ju: 
may  be  adjudged  to  have  bem  taken  oiiM'  a 
illegal  assessment,  is  in  sabstaaee  as  se  a 
against  the  sUte  itsdf.  within  tbe  was-r 
of  U.  S.  Const  11th  Amend. 

3.  A  stete  has  a  right  to  eoople  wM  » 
consent  to  be  sued  on  aooonnt  of  tarn  a 
leged  to  have  been  exacted  ondcr  iOsca  •> 
sessmente  a  condition  that  tlM  wax  » 
brought  in  one  of  ite  own  eourta.  :. 

4.  The  consent  of  the  state  to  W  •■« 
which  is  given  by  Cal.  PoL  Code.  |  M0  r* 
viding  that  the  state  treasnrer  may  timarz 
trial  in  the  superior  eovrt  of  6mtnmma 
county,  must  be  deemed  to  be  timitad  tr  v 
tions  in  the  state  court  and  not  to  asika-Jt 
such  action  in  a  Federal  eoart.  il 

STATUTES. 

See  also  Coxma.  M. 

1.  A  bill  passed  bv  OoBgrMS  aal  *^ 

presented  to  the  President  dnring  its  anan 

may  be  signed  by  him,  so  as  to  naks  C  ■ 

ITS,  ITS,  ITT.  ITtSLl 
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ng    A    recess  which   Congress  has 
a   fixed  period.     La  Abra  Silver 
B-.  United  States,  223 

or  acts  may  be  resorted  to,  in  eon- 
statute,  to  solve,  but  not  to  create, 
uity.  Hamilton  v.  Rathbone,  219 
particular  construction  of  a  stat- 
t  will  occasion  great  inconvenience, 
ie  inequality  and  injustice,  is  to  be 
if  another  more  reasonable  interpre- 
present  in  the  statute.    Knowfton 

960 
e  heading  to  a  section  of  a  statute 
to  be  considered  in  interpreting  the 
when  ambiguity  exists  and  a  literal 
ation  will  work  out  wrong  or  injury. 

Id. 
repeal  of  Tex.  act  1880.  permitting 
corporations  to  do  business  in  the 
not  made  by  the  provisions  of  Tex. 
,  maJcing  an  exemption  of  labor  or- 
sns,  on  the  ground  that  this  provi- 
inconstitutional,  since,  if  it  were  so, 
re  act  would  be  void,  and  could  not 
a«  a  repeal  of  the  former  act.  Wa^ 
-ce  Oil  Co.  v.  Texas,  657 

penal  statute,  if  ambiguous,  will 
Tued  more  strongly  in  favor  of  the 
at  than  it  would  if  the  statute  were 
1,  but  in  such  a  way  as  to  effect  sub- 
justice  and  preserve  the  obvious  in- 
of  the  legislature.     Bolles  v.  Outing 

156 


iJiTioirs. 

:  Appeal  and  Krbob. 


67. 


Corporations,  see  Cobpobations,  3- 
6. 

Personal  Property,  see  Action  ob 
Suit,  4;  Coxjbts.  21. 

SHOLDER. 

ibility  of,  see  Cobpobations,  10. 

w  of  Place  as  to  Liability  of,  see  CON- 
rijcr  OF  Laws,  3. 

nstitutional  Provisions  as  to  Liabil- 
ity, see  Constitutional  Law,  5. 

e  also  Banks  ;  Cobpobations  ;  Judo- 
ment,  9. 

CK  JURY. 

e  Constitutional  Law,  9,  24. 

ESSION  TAX. 

X  Intkbnal  Rkvenue,  2-8:  Taxes, 
10,  11. 

HART  PROCEEDINGa 

ie  Bankruptcy.  2. 

►AT.      . 

Be  Constitutional  Law,  37. 

lEUE  COURT. 

ee  also  Appeal  and  Ebrob;   Courts. 

The  original  jurisdiction  of  the  Su- 
Court  of  the  United  States  over  con- 
Bies  between  states  does  not  embrace 


the    determination    of    political    questfon*. 
Louisiana  ▼.  Texas,  347 

2.  A  mere  maladministration  of  the  laws 
of  a  state,  to  the  injury  of  the  citizens  of  an- 
other state,  does  not  constitute  a  contro- 
versy between  states,  which  is  justiciable  in 
the   Supreme   Court  of  the  United  States. 

Id. 

3.  A  controversy  between  a  state  and  cit- 
izens of  another  state,  within  the  meaning 
of  U.  S.  Const,  art.  3,  S  2,  is  not  created  by 
the  enforcement  of  quarantine  regulations 
by  the  health*  officer  of  one  state,  acting  un- 
der valid  laws,  to  the  damage  of  the  citizens 
of  another  state.  Id. 

4.  An  original  bill  by  one  state  against 
another  cannot  be  maintained  as  against  a 
health  officer  of  the  latter  state  alone,  on 
the  theory  that  his  conduct  is  in  violation 
or  in  excess  of  a  valid  law  of  the  state,  when 
there  is  no  refusal  of  the  state  authorities 
to  fulfil  their  duty  in  regard  to  a'  remedy. 

Id. 

5.  A  controversy  between  two  states,  of 
which  the  Supreme  Court  of  the  United 
States  can  take  original  jurisdiction  under 
U.  S.  Const,  art.  3,  8  2,  is  not  created  by  the 
enforcement  of  rules  and  regulations  es- 
tablished by  a  health  officer,  which  the  state 
has  not  authorized  or  confirmed,  but  which 
the  governor  permits  to  be  executed,  al- 
though he  has  power  to  modify  or  change 
them,  whereby  an  embargo  is  put  on  inter- 
state commerce  from  another  state,  with  a 
view  to  benefit  the  former  state,  and  one 
city  thereof  in  particular,  at  the  expense  of 
the  other  state,  and  especially  of  a  certain 
city  therein.  Id. 

SVRVET. 

Of  Logs,  see  Booms,  3;  Comukbci,  2; 

Liens. 
Of  Lands,  see  Boundabies,  2. 

STTRVETOR  OENERAI.. 

See  Liens  i  Private  Land  Claims,  17. 

SVRVIVAX.. 

Of  Action,  see  Action  ob  Suit,  S. 

TAPIOCA. 

See  Duties,  2,  8. 

TAXES. 

Due  Process  in  Collection  of,  see  CoK- 

STITUTIONAL  LaW.  26-28. 

For  Internal  Revenue  Tax,  see  Inteb- 

,    NAL  Revenue. 
See  also  Courts,  8,  12;  Evidence,  14; 

Injunction*,  4,  6;  Limitation   of 

AonoNS,  1. 

1.  The  state  may  tax  the  average  num- 
ber of  refrigerator  cars  used  by  railroads 
within  the  state,  but  owned  by  a  foreign  cor- 
poration which  has  no  office  or  place  of  busi- 
ness within  the  state,  and  employed  as  ve- 
hicles of  transportation  in  the  interchange 
of  interstate  commerce.  Union  Refrigera- 
tor Transit  Co.  v.  Lynch,  708 

2.  Interstate  commerce  is  not  taxed  by 
taxing  the  capital   stock  of  a  bridge  com- 
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paay  which  owns  an  interstate  bridge,  but 
doe*  not  transact  any  interstate  business 
over  it.    Kedcuk  ft  H.  Bridge  Co.  t.  Illinois, 

209 

3.  A  state  tax  on  the  capital  stock  of  a 
bridge  company  consolidated  from  corpora- 
tions of  different  states,  which  maintains  an 
interstate  bridge,  is  not  a  tax  on  a  franchise 
conferred  by  the  Federal  government,  al- 
thoujgh  the  corporation  has  authority  under 
an  act  of  Congress  to  construct  the  bri^;e. 

4.  An  assessment  for  ta/ation,  under 
state  authority,  of  the  original  packages  in 
which  goods  are  imported,  before  they  have, 
by  the  act  of  the  importer,  become  incorpo- 
rated into  the  mass  of  property  of  the  state 
and  are  held  for  use  or  sale, — ^is  void  as  a 
violation  of  U.  S.  Const,  art.  1,  Sf  8.  10,  pro- 
hibiting the  states  to  lay  imposts  or  duties 
•n  imports,  and  giving  Congress  power  to 
regulate  foreign  commerce.  May  v.  New 
Orleans,  1165 

5.  Original  packages  of  imported  goods 
which  cannot  be  assessed  for  local  taxation 
consist  of  the  boxes,  cases,  or  bales  in  which 
the  goods  are  shipped,  and  not  the  smaller 
packages  therein  contained,  although  these 
are  the  packages  in  which  the  goods  are  put 
up  by  the  manufacturer;  and,  when  the 
packages  in  which  the  goods  are  shipped 
reach  their  destination  for  use  or  trade,  and 
are  opened  and  the  separate  packages  there- 
in exposed  or  offered  for  sale,  these  become 
subject  to  local  taxation  like  other  propertv 
in  the  state.  Id. 

6.  Notes  and  mortgages  the  owner  of 
which  is  domiciled  in  another  state,  when 
they  are  kept  within  the  state  by  an  agent, 
may  be  subjected  to  taxation  bv  the  laws  of 
the  state  in  which  they  are  held.  New  Or- 
leans V.  Stemple,  174 

7.  Moneys  collected  as  interest  and  pria- 
cipal  of  notes,  mortgages,  and  other  securi- 
ties kept  within  the  state  for  use  or  rein- 
vestment, though  the  owner  is  domiciled  in 
another  state  and  the  moneys  are  deposited  in 
a  bank  to  his  credit,  are  subject  to  taxation 
under  La.  Acts  1890,  chap.  100,  providing 
for  taxation  of  credits  arising  from  business 
done  in  the  state,  at  the  business  domicil 
of  a  nonresident  owner,  his  agent,  or  repre- 
sentative. Id. 

8.  Investments  by  a  nonresident  of  the 
state  are  subject  to  taxation  under  the  laws 
of  the  state,  when  made  by  a  resident  agent 
who  is  employed  to  invest  and  reinvest 
moneys,  at  whose  oCBce  the  loans  ar^  made 
payable,  and  who  retains  the  mortgages  se- 
curing them,  and  to  whom  the  notes  taken 
for  the  loans  are  returned  from  time  to  time, 
whenever  required  for  the  purpose  of  re- 
newal, collection,  or  foreclosure  of  securi- 
ties, notwithstanding  the  fact  that  the  notes 
are  sent  out  of  the  state  to  ttte  principal, 
and  the  agent  has  no  authority  to  execute 
satisfactions  of  mortgages.  Bristol  v. 
Washington  County,  701 

9.  Any  defects  or  irr^ularities  in  the 
proceedings  by  which  a  tax  title  to  land  is 
acquired — such  as  the  sale  for  aggregate 
1«72 


unpaid  taxes  of  several  years  on  a  tract 
which  had  been  assessed  in  separable  par- 
cels, or  part  of  which  had  in  some  years  not 
been  assessed  at  all,  and  the  failure  to  pub- 
lish a  proper  notice  of  redemption — will  not 
affect  the  validity  of  the  tax  title  under  N. 
Y.  Laws  1885,  chap.  448,  after  the  expira- 
tion of  the  two  years  thereby  prescribed, 
even  if  some  of  the  defects  are  to  be  deemed 

i'urisdictional,  since  the  statute  is  not  mere- 
y  a  curative  one,  but  is  a  statute  of  limi- 
tations.   Saranac  Land  &  T.  Co.  v.  Roberts, 

786 

10.  The  impairment  of  the  borrowing 
power  of  the  government  as  the  remote  ef 
feet  of  a  state  statute  imposing  a  tax  upon 
the  transfer  of  a  decedent's  property,  when 
the  statute  is  applied  to  properly  consisting 
of  United  States  bonds,  is  not  sufficient  to 
render  such  statute  unconstitutional. 
Plummer  v.  Color,  098 

11.  A  legacy  of  United  States  bonds  is  not 
exempted  from  the  inheritance-tax  laws  of 
a  state  by  the  provisions  of  the  act  of  Con- 
gress of  July  14,  1870,  and  the  declaration 
on  the  face  of  the  bonds  issued  thereunder 
exempting  them  from  taxation  in  any  form 
by  or  under  state  authority,  since  the  in- 
heritance tax  is  not  imposed  on  the  bonds, 
but  on  the  privilege  of  acquiring,  property 
by  will  or  inheritance,  which  is  a  right  and 
privilege  created  and  regulated  by  the  state. 

Id. 

TERRITORIES. 

See  Injunction,  2. 

Appeal  from  Courts  of,  see  Appeal  aho 
Ebrob,  II.  b. 

TITLE. 

See  EviDBNOB,  10,  11. 

TRADEMARK. 

The  enhancement  of  the  reputation  of 
coal  from  a  certain  field  by  the  careful  in- 
spection and  (jading  thereof  by  the  selling 
agents,  who  sell  it  under  the  name  of  the 
place  where  it  is  mined,  gives  them  no  ex- 
clusive right  to  such  name  as  a  trademark. 
Castner  v.  Coffman,  1021 

TRADE  NAME. 

The  use  of  the  name  "Pocahontas 
Coal"  by  the  selling  agents  for  the  owners  of 
coal  mined  at  or  near  a  town  called  Poca- 
hontas will  not  create  an  exclusive  right 
in  such  agents  to  the  use  of  the  name  for  all 
the  coal  from  that  field,  or  deprive  the  mine 
owners  of  the  right  to  use  the  same  name. 
Castner  v.  Coffman,  1021 

TRANSCRIPT. 

On  Appeal,  see  Appeal  aitd  Esbob,  63. 

TREASURER. 

See  Mandamus,  6. 

TREASTTRY   DEPARTMENT. 

See  Appeal  and  EIbbob,  9;  ExaoDTm 
Depabthents,  3. 

175,  ire,  177,  178  V.  S. 
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lTIES. 

«  Indians,  1,  2. 

PASS. 

!e  Raxlboads,  4. 


anstitutional  Right  to  Jury,  see  Con- 
STiTunoRAi,  Law,  9,  16,  23,  24; 
Injunction,  2. 

The  question  whether  a  steam-rail- 
•rack  ia  "approximately  even  with  the 
:nt  surface"  of  a  street  in  which  it  is 
vithin  the  meaning  of  the  act  of  Con- 
of  January  26,  1807,  and  joint  resolu- 
>f  February  26,  1892,  requiring  fences 
bh  sides  of  a  track  approximately  even 
the  surface,  must  be  submitted  to  the 
where  the  track  was  not  more  than  2 
i  inches  higher  than  the  level  of  the 
..     Baltimore  A,  P.  R.  Co.  v.  Cumber- 

447 

'llie  place  ot  an  explosion  in  a  mine, 
ts  cause,  and  what,  if  any,  negligence 
nmer  is  guilty  of,  are  questions  for  the 

when    the    evidence    offered    requires 

submission  to  the  jury.  Deserant  v. 
los  Coal  R.  Co.  1127 

Instructions  as  to  the  duty  of  a  mine 
r    with    respect    to  ventilation  of    the 

and  keeping  it  clear  from  standinjg  gas 
rroneous,  when  they  are  so  inconsistent 

other  instructions  that  they  tend  to 
ision  and  misapprehension,  and  when 
make  his  duty  relative  instead  of  abso- 

as  required  by  the  act  of  Congress  of 
;h  3,  1891,  making  the  test  what  a  rea- 
bie  person  would  do,  instead  of  the  com- 
1  of  the  statute.  Id. 

.  No  finding  of  facts  need  be  made 
'e  the  question  before  the  court  for  de- 
n  is  the  sufficiency  of  the  averments  of 
iinterclaim  as  a  defense.  Daggs  v.  Phoe- 
National  Bank,  882 

roxa 

..  A  city  which  has  purchased  with 
nage  warrants  a  plant  to  perfect  its 
nage  system,  under  an  agreement  to  col- 
the  drainage  assessments  and  apply  the 
1  to  payment  of  the  warrants,  does  not 
le  to  be  a  trustee  with  respect  to  the  as- 
ments  against  its  own  property,  because 
f  are  reduced  to  judgments.  New  Or- 
is v.  Warner,  96 
2.  Repudiation  of  its  trust  by  a  city 
ch  has  purchased  with  drainage  war- 
ts a  plant  to  perfect  its  drainage  system, 
ler  an  agreement  to  facilitate  the  oollec- 
1  of  the  drainage  assessments  and  apply 
fund  to  payment  of  the  warrants,  is 
I  shown  by  abandonment  of  the  drainage 
rk  soon  after  purchasing  the  plant.    Id. 

nroKMiTT. 

See  Intebnal  Revende,  4. 

(ITED  STATES. 

See  Claims;    Monet  in    Coubt;    Pri- 
vate Land  Claius,  20. 
U.  S.,  Book  44. 


VENDOR    AND    PUROHASEB. 

See  Specific  Perfobmance. 

VICE  PBINCIFAI.. 

See  Masteb  and  Sebvant.  I. 

WAR. 

As  to  Bouuty  for  Destroying  Vessels, 

see  i>ouNTY. 
As  to  Capture  of  Enemy's  Property,  see 

Pbize. 
See  also   Blockade;    Diplocatic  and* 

Consular  Officebs. 

1.  The  individual  acts  of  friendship  of  a 
subject  of  one  nation  at  war,  toward  the 
other  nation,  will  not  affect  his  status  as 
an  enemy.    The  Benito  Estenger,  592 

2.  War  between  the  United  States  and 
Spain  existed  on  April  21,  1898,  when  diplo- 
matic relations  were  broken  off,  and  Spain, 
in  a  communication  to  the  United  States 
minister  at  Madrid,  accepted  the  resolution 
of  Congress  for  intervention  in  Cuba  as  a 
declaration  of  war,  although  the  formal  de- 
cree by  Spain  and  the  declaration  of  war  by 
Congress  were  not  made  until  afterwards. 
The  Pedro.  195 

WARRANTS. 

See  Appeal  and  Erbob,  83;  Codbts,  3; 
Evidence,  15,  16;  IntebSst,  1,  2; 
Judgment,  2,  4;  Limitation  of 
Actions,  3;  Monet  ;  Municipal 
COBPORATIONS,  2;  Patuert; 
Pleading,  2;  Tbusts,  1. 

WAR  REVENUE. 

See  Internal  Revenue. 

WATERS. 

Regulation  of  Commerce  on,  see  Com- 
mebce,  2. 

See  also  Appeal  and  Ebbob,  32 ;  Booms, 
3 ;  Boundaries,  1 ;  Bbidqes  ;  Cloud 
ON  Title;  Contbaots,  17;  Coubts, 
11,  15;  Estoppel,  1;  Municipal 
cobpobations,  3. 

1.  A  pass  or  crevasse  caused  by  the  over- 
flow of  the  Mississippi  river,  making  a  chan- 
nel to  the  Gulf  of  Mexico,  through  which  a 
few  fishermen  have  occasionally  gone  with 
small  vessels  carrying  oysters  for  planting, 
and  through  which  one  or  two  cargoes  of 
willows  and  timber  may  have  passed,  but 
which  has  not  been  used  for  any  purpose  of 
interstate  commerce,  and  the  gulf  end  of 
which  has  become  closed, — does  not  consti- 
tute a  navigable  water  of  the  United  States 
in  such  a  sense  that  a  dam  erected  therein 
for  the  purpose  and  with  the  effect  of  re- 
claiming overflowed  lands  and  rendering 
them  fit  for  cultivation  will  constitute  an 
obstruction  in  navigable  waters,  within  the 
prohibition  of  the  act  of  Congress  of  Sep- 
tember 19,  1890,  against  such  obstructions 
without  authority  of  the  Secretary  of  War. 
Leovy  ▼.  United  States,  914 

2.  The  mere  capacity  to  pass  in  a  boat 
of  any  size,  however  small,  from  one  stream 
or  rivulet  to  another,  is  not  sufficient  to  con- 
stitute a  navigable  water  of  the  United 
80  1S73 
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Statei,  which  the  act  of  Congress  of  Sep* 
tember  19,  1890,  makes  it  a  misdemeanor  to 
obstruct,  unless  the  channel  is  substantially 
useful  to  some  purpose  of  interstate  com- 
merce. Id. 

3.  A  log  boom  constructed  in  a  manner 
conformable  to  state  statutes,  at  a  time 
when  Congress  had  not  assumed  jurisdiction 
over  the  waters  in  question,  is  "affirmative- 
ly autiborized  by  law"  within  the  meaning 
of  the  river  and  harbor  act  of  1890,  S  10  (26 
Stat,  at  L.  426),  which  prohibited  any  ob- 
struction, "and  affirmatively  authorized  by 
law  to  the  navigable  capacity  of  any  waters 
in  respect  to  which  the  United  States  has 
jurisdiction."  United  States  v.  Bellingham 
Bay  Boom  Co.  437 

4i  A  log  boom  which  completely  blocks 
up  the  channel  of  a  navigable  river,  leaving 
no  space  for  the  free  passage  of  boats  and 
vessels,  alUiough  it  has  what  is  termed  a 
"trip"  which  may  be  opened  for  the  passa^ 
of  vessels,  is  not  authorized  by  1  Hill 
(Wash.)  Ann.  Stat  S  1692,  which  provides 
that  a  boom  shall  be  so  constructed  as  to  al- 
low a  free  passage  between  it  and  the  op- 
posite shore  for  all  vessels  or  for  ordinary 
purposes  of  navigation;  &nd  such  boom  is 
therefore  not  exempt  from  the  prohibition  of 
the  river  and  harbor  act  of  1890,  {  10,  pro- 
hibiting obstructions  to  navigation  if  not 
affirmatively  authorized  by  law.  Id. 

5.  Submerged  lands  along  the  shore  of 
Lake  Michigan  were  not  included  in  the 
grant  to  the  Illinois  Central  Railroad  Com- 
pany by  its  charter,  authorizing  it  to  enter 
upon  and  use  "any  lands,  streams,  and  ma- 
terials of  every  kind,"  and  declaring  that 
"all  such  lands,  waters,  materials,  and  priv- 
ileges belonging  to  the  state  are  hereby 
granted  to  said  corporation  for  said  pur- 
poses."   lUinois  C.  R.  Co.  v.  Chicago,      622 

6.  The  rights  of  one  who  has  created  a 
water  power  by  lawfully  raising  one  section 
of  an  irrigating  canal  in  the  process  of  en- 
larging it  under  a  contract  with  the  owner 
entitling  him  to  enlarge  that  section  and 
have  the  use  of  the  increased  flow  of  water 
thereby  caused,  but  making  no  provision 
for  the  creation  of  any  water  power  in  so  do- 
ing, while  it  expressly  provides  that  it  shall 
not  in  any  way  interfere  with  the  rights, 
titles,  interests,  or  privileges  of  the  ovmer 
of  the  canal,  except  as  therein  provided, — 
are  not  infringed  by  a  dam  which  the  owner 
of  the  canal  makes  in  the  lower  section 
thereof,  raising  the  water  therein  so  high 
that  it  destroys  the  water  power,  when  this 
is  done  by  him  for  the  purpose  of  enabling 
him  to  irrigate  therefrom  lands  to  which  the 
water  could  not  be  conducted  from  the  canal 
without  thus  raising  the  level  of  the  water 
therein.  ConsolidaUd  Canal  Co.  v.  Mesa 
Canal  Co.  777 

7.  Annual  rates  for  water  as  first  fixed 
are  not  made  irrevocable  by  a  contract  for 
the  sale  of  water  rights  for  a  fixed  sum,  pro- 
viding; in  addition,  for  the  payment  of  an- 
nual rates,  to  "be  fixed  by  the  party  of  the 
first  part  [the  water  company]  as  allowed 
1274 


by  law."    Osborne  v.  San  Di^o  Immi  4  T 
Co.  «■ 

8.  The  court  will  not  fix  the  smoCTl  « 
water  rates  on  holding  that  the  rate*  ekarp< 
are  unreasonable;  but,  under  Cai.  act  IWl 
resort  must  first  be  had  to  the  body  dca^- 
nated  by  the  law  to  fix  proper  rata,  wt.-^ 
is  the  board  of  supervisors.  U. 

9.  The  power  of  a  water  compaay  to  n- 
crease  its  annual  water  rates,  in  the  shsfsn 
of  any  attempt  by  the  board  of  saperriMn 
to  fix  such  rates,  is  not  precluded  by  Cal. 
act  1886,  f  S  5,  8,  giving  the  superriaori  pav- 
er to  fix  such  rates,  and  providing  that  ■>- 
til  so  established,  or  after  they  shall  han 
been  abrogated  by  the  board  of  8tiperTafr> 
"the  actual  rates  established  and  eoUeetetf' 
by  those  who  furnish  water  shall  be  dtamt 
and  accepted  as  the  legal  establiabed  rsts 
thereof.  U. 

wnxs. 

Suit  to  Construe,  see  Iitpaiitb. 
Power  of  Married  Women  to  Maka,  sr 

Husband  and  Wifk,  3. 
See  also  Conflict  or  Laws,  2 ;  Dnor: 

AND   DiSTKIBUTION ;    JtTDGlCKNT.  U 

Moneys  advanced  by  testator  to  • 
son  during  his  lifetime,  and  after  the  tt 
was  made,  whatever  the  amount,  and  v&'*.: 
er  charged  on  his  books  or  not,  caaaot  W 
deducted  from  the  share  of  such 
a  will  reciting  that  he  has  made  adv 
children,  which  are  charged  to  thes  ea  ka 
books,  and  may  make  further  advaaeo^ 
which  may  be  charged  on  his  books  to  t)K  t 
respective  accounts,  and  that  be  desires  tkat 
equal  prorision  made  for  each  alusU  be  a 
addition  to  the  "advances  made  or  that  ■■7 
hereafter  be  made,"  and  that  "said  advaacB 
made  and  that  may  hereafter  be  made  to 
treated,  not  as  advances,  but  as  rifta,  ast  a 
any  manner  to  be  accounted  for.  Adaas  t 
Cowen,  H 

wnrDMnx. 

See  Patents,  2. 

WITNESBES. 

See  also  Cbiihnai.  Law.  1. 

An  accused  who  waives  hia  cuMtits- 
tional  privilege  of  silence,  takes  the  stsal 
in  his  own  behalf,  and  testifies  to  •■  sMi. 
may  be  asked  on  cross-examiaatiea  as  * 
every  fact  which  has  a  bearing  npoa  ka 
whereabouts  upon  the  night  when  the  enat 
Mras  committeo.  and  as  to  what  he  vvrc. 
what  he  did,  and  the  persons  with  wham  to 
associated  that  night.  Fitapatriek  v.  r*«i 
ed  SUtes,  ICI 

WBIT  AXD  PBOOEM. 

Service  of,  see  Con  STiTUTHMt al  Us. 

1«-18,  21. 
See  also  Coun^  24,  29. 

1.  A  partnership  is  not  ose  of  Ih*  «■» 

ciations  referred  to  in  Tex.  Rev.  Stat.  UHi 

art.  1223,  authorising  serriee  of  pnxai  » 

any  local  agent  of  a  "corporatioM,  jo«at-»*«* 

J75,  lit,  ITT,  ITS  «^& 
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ay,  or  asBoeiation,  or  acting  corpora- 
r  association."  Re  Qrossmayer,  666 
The  general  provision  for  the  insUtu- 
f  suits  against  absent  and  nonresident 
lants  in  Tex.  Code,  art.  1230,  which 
lot  specially  mention  any  class  of  ae- 


tions,  is  applicable  to  all  eases  wbsre,  undsi 
recognized  principles  of  law,  suits  may  be 
instituted  against  nonresident  defendants; 
and  therefore  includes  a  suit  to  enforce  an 
equitable  lien  on  land  for  purehase  money. 
RoUer  r.  Holly,  820 
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